/ 


IMPORTANT 


For later Cases, Developments and Changes in the Law see Cumulative Annual Annotations, 
‘ same title, page, and note number. 


READY REFERENCE TABLES 


1. TABLE OF TITLES, page v 

. TABLE OF WORDS AND PHRASES, page v 

. TABLE OF MAXIMS, page vii 

. TABLE OF TITLES IN CYC-CORPUS JURIS SYSTEM, 16 C. J., page vii 
. TABLE OF ABBREVIATIONS, 16 C. J., page x 

. CYC-CORPUS JURIS PARALLEL REFERENCE TABLE, page xii | 


Hu & Ww N 


[The last table shows where every proposition in CYC (if still the law) is located in CORPUS JURIS. 
This table translates CYC citations into CORPUS JURIS citations. No matter where you get a CYC 
citation, whether in an opinion, a brief, an annotated statute, a textbook, or any other source, this 
table will give the corresponding CORPUS JURIS citation. The CYC INDEX AND CONCORD- 
ANCE, by means of this table, becomes a Key to CORPUS JURIS equally as well as to CYC.] 


THE LAW UP TO THE LAST MINUTE, BY LETTER OR BY WIRE 
FREE CITATIONS FROM EVERY JURISDICTION 
Photographic Service to CYC-CORPUS JURIS Subscribers 


By applying by letter or wire to the ANNUAL ANNOTATIONS BUREAU, 272 Flatbush 
Extension, Brooklyn, giving volume, page, and note number of CYC or CORPUS JURIS, you will 
receive: 

1. All citations of cases subsequent to the last volume of ANNUAL ANNOTATIONS FREE 

by mail or wire according to request. 


bf 


2. Photographic copies of decisions by mail at prices set out below. 


There are about 30,000 decisions, containing about 100,000 points of law, being handed down an- 
nually. These cases are analyzed and annotated daily to specific rules of law in CYC and CORPUS 
JURIS from the advance sheets of the reporters and are kept in readiness for instant use. These late 
cases may win a case for you. They are given to our CYC and CORPUS JURIS subscribers FREE, 
except that answers by wire will be sent Collect. Subscribers to CYC and the ANNUAL ANNO- 
TATIONS and CORPUS JURIS thus get. the law up to the last minute without additional cost. 

This is the only service in existence which gives you access AT ONCE, and without cost, to ALL 
cases subsequent to the ANNUAL ANNOTATIONS or CORPUS JURIS and without loss of time 
or labor. 


SPECIAL PHOTOGRAPHIC SERVICE 


We are prepared to furnish our subscribers a Photographic Copy from the original reports of any 
case cited in CYC, CORPUS JURIS, or ANNOTATIONS, or of any case subsequent thereto, for 
10 CENTS per printed page. MINIMUM charge for any one case 50 cents (stamps will do), which 


should accompany your order if sent by mail. 
[19 C. J.J 


* 
’ 
Px 


yee a ee 


F. E. BRIS™ 


ATTORNEY-AT-L 
9244 FIRST NATIONAL 
she v3 io on) 


awa 


AW 
BANK BLDG. 
i} 


Digitized by the Internet Archive 
imizdes 


https://archive.org/details/corpus-juris-1914 1920 19 


>: : 


ve a 


.* 


Sed 
ie 
- eu 


* 


e oe 


-= 
—— 


greet Ga 


eh to 


TABLE OF ABBREVIATIONS SEE VOLUME 16 CORPUS JURIS PAGE X 


CITE THIS VOLUME 
19 G. J. 


ee aed 


r 


be 


te 


Ce 


CHIEF JUSTICE OF ALABAMA. 


-1898. 


1894 


- 1884, 


1874 


CORPUS JURIS, 


BEING 


A COMPLETE AND SYSTEMATIC STATEMENT 


OF 


Kf ‘THE WHOLE BODY OF THE LAW 
154 

Cb ee 

\ 


‘/c ALL REPORTED DECISIONS 


EDITED BY 
WILLIAM MACK, LL.D. 


Editor-in-Chief of the Cyclopedia of Law and Procedure 


AND 


WILLIAM BENJAMIN HALE, LL.B. 


Contributing Editor of the American and English Encyclopedia of Law 
and the Encyclopedia of Pleading and Practice 


The law is progressive and expansive, adapting itself 
to the new relations and interests which are constantly 
springing up in the progress of society. But this prog- 
ress must be by analogy to what is already settled. 

GREENE, C.J., in 1 R. I. 356. 


VOLUME XIx 


New York 
THE AMERICAN LAW BOOK CO, 
London: Butterworth & Co., Bell Yard 


1920 


Copyright, 1920 
By the American Law Book Company 


PRNITED For A. L. B. CO. 


TO. 
CHARLES WALTER DUMONT, LL.D. 


the author of the plan of the Cyclopedia of Law and Procedure, 
the inspiration of the organization which brought that work 
to completion, and whose creative genius has evolved the 
plan of Corpus Juris, these volumes are dedicated. 


ea ae 


i 


tt ; io ioe Mee 
an fie, FY ee frail ef egies. ‘ag by Pon ay i} 


e +3 a, AEE akg Ketones aig 
OSL SRY ftp FOGHT of iets t esi ah “> 


fief - 


“a 


TABLES 


OF TITLES, WORDS AND PHRASES, AND 


MAXIMS IN THIS VOLUME 


TITLES 

PAGE PAGE 
BDPINTOT CO tateatats ot chobrslale rerio el alov steve whe jexaia avelMesokenenomnears ACPD rnkardseerrrets sista sycern scse, otis, ceacerens eee RE 792 
DOE TCH Esher iseess ee tre eilace’s 'sesoreverarara(etetsayscdieeeieds SOO MIP WEL OSA PAE eye gees, eects arate cee teas cle ov oteten eis 824 
WOW CIE etn es eas bok a Bice Swe oO TE Wi BULA eae AAS ID IASOMIONIES. sche Sve cvs 3 sserk el rece iste ts Soa ene Eakin ees 856 
UDUA IIIS eee. wile is sclera oiciciue chai! ROSE a ate «dol « DO OMA NTECUIION bcs. tor toleGis, oltucseee Cuatesciols o.ccererets Giecedn ale 1021 

MUPAL OAR LS Pe uci dois as woe wal atc iw id ia aad a Pea he A 768 

WORDS AND PHRASES 
IAG TT Se OMA CATIA suarescre cls cholsters orucic ne cts eked me eee 442 
PION CL Omebe re orende totals? colonece hahenshet occas LEtTat Evers o PeFs “if olen vel Day aehbablor exc Coe aR A eRe Stee) op Seren A Meck Watch © 442 
Da ONUTULTIN weve rons Goel’ Suse oS Wc lenie'sc ve constaoyowe eye's "S148 ast B Yaya aUC0s ae PRN CTRL RA Re RRC Ie RLA Ab cs 443 
Divortium dicitur a divertendo, quia vir dD yay eeu ab Qh) calsaeeeAl, ae AIMEE Hot mae Mie WL 443 
Aivertituy. ab UXOL6 s..00ce oe dn ee swe n 9 NS 379 | Domo reparanda ......+..0+0s0eeee coe etiee 443 
rio tarde: cc tomes See Coad cic ta ee SRR 379 | Domus ...-..e cece cece eee eee eee reece eens 443 
BR Re loc aa cee ok pale RRR 379 | Domadio ...+-.. see cece cette eee eee teen eee 444 
Dovand “perform. 4.4knsetjcd.ce en OS EE M B80 | Domate 6. s.i6ie c.c.e.eeie elec. ojejeiecnc.tin nies ets iaietie 444 
Doble vineulo de parentesco Senator: eat" 380 Donatio ORICON MOM PON Oe ee ECE VOR RIG? T ceONcis Oc 444 
“el awh, Stee a a eC ee Oe ele ge 380 ibe aE iN 
ONALLVO broek forershe toeh ea eee eee 

eel er eS rented af Gi see Sige 444 
Docketed judgment: 1.0.6. oo. Fee se 381 pence SPs ee Viol chek ccaeseseouege votes ocoktaae kent coe CT 445 
POC K eWATTANIE Eotct. atanTehoteteloletne lee oe come ae 381 <ah Sted oh gad a be ak ini Pate ae patra e ek eae 2 CIC 9 ue 
MO CUOM: Le tatMethe tates os arena clas tele laterals ote Maho obterle 382 Dane eee neater Raabe tka Se est dota in gs kS © in 
WWOChOMMAITARSEIRC OTHE aes errors tedste elevete rete ota s eer 382 mo if Mae beats tak ee ae sek an we Pah teas Loa gt oy 445 
WOCTOTS COMMONS co fcss tore ohe laste Tove orate: oer ate eee 382 “Saree SS EE AGN AG Nee arate ON 445 
Doctrinal eMail MTS Soa eae ee LS) cana Fale ae cet ae 382 IB axgeaten inte Meta ee Cet ne OTA OME ES BIN ee, 445 
TE Yee NOVEY cic) Suche Bad cata Alo ae a ne ro eae oN 382 Mai aie AA 
A OCUNIETIGaeircesies stale lone oh yclese ect eae Pan 382 fe Vi. otlneeuieitis seestatst tiAitie eel La ogee Ale 8 445 
BU em TM OCA TY shes Ae TENT niece tony ns 0,0 0, 01036 Dodie, Gee ef oe ae en eee ee 445 
WackmMentOrnen eee ie me ee ee 383 | Dot ag alten ie eee EN Ee pe ee 445 
TByoraey Tanenievesey ei he eel eee ke ge 383 ha iad bie hm et, 445 
TE YOTTESE © Gece neg aces here ean eS rr 383 Diego ae ee ee ee 446 
Dog REaletahoneamere ert) sheienty ace # te alen'ets, eslese) 0 jpteusiior eno 6s 383. Dotal property PR AN oni Reba a ele So 446 
Dogger 26.022 cee reece ect e eee eee e eter enis BOR ear 2 ate do catcse cca Cee Ee 446 
Dog latin ....... 1... ec ee cence cece eee e eee 384 | Dote unde nihil habet............cseeceeeees 446 
Do grant Bilehel site ais euelisleta fore isle) se) .0:o cn inlhekol ous)ipnolis. oleae 384 Doth hereby grant Ne eiales ahd PRCA ee ee 446 
Benreet All COLO geecais oi cle eee a one's «eye's f+ otal 6 ais, Soar IM Batted “Swisses. hook koe ee ee ee 446 
Doing business ...--.. ++ +++ see ee see eee ee ees BEE WAGE 3 Oe Mien Sal ao is ahs Pe Cas Se 446 
Doing work by contract ...........seseeeeee Oats DeNmile ek cei ohn o's see A ee 446 
Doli capax «10... eee cece ee eee eee eee eee SAA PGE EES so Nene co oe § SCRE oe See ee 447 
BID) UL Recs e eG odete sin cielo secs otal alow e aetapten Abs Soh Doth Ul tas ls. ae, lL ee ee 447 
DOA ROM OU ATS 65,4. sievensscye oke\ace SE elepattiens 9: shore SS: "Bl da 8c) sai Ne ee Ne mG et 447 
PD TUL ED TaTNO LOU crete. cet oe orate ae onsets nual choad thse Saese 386 Dover’s powders Be obs Ree ee ee ee eaielah? cis he Soe ee 447 
BBO Dllarseandmcentsire.-ptae es necisisce ow «meediee ons. SROUE (Ie DOV ye be ves cole aus Duele felted ecoqath ce Siablodcus ea Ake ea ee 447 
lDiciloy  Sheten Ba Ga Gee: oo Renee Ree nle ence SOO MiMONeT Ne dees nA, Pe tay. ee eee 597 
ND Ty RT SAUNA Sie ee eS oc rela tots ca fiee-s Gaels Sele mG. ccomtharauvns 386 ORV TICAS Hone cok ete oe Monks oes Se ec ee 597 
WWD Vena ero ets sks eis Be oles a PER ly shsorsy lems 380 1 -Downright. evidence... asin o-004s 000 eek 5h 597 
PEAT ee ee kes See eae his lala hos oscatarpaee: Ae enetes oer « POD DOW OT AOL S tac 2. a orn otk cle ose eb a 597 
MiemnorSHaed ecole Poa Nive: og Get eel helps’ PAM Wp rlecrules fe pw niceties as 5 wun eye eee 597 
WTC SUL CM ree ates ols oe lee id wie Le eo bye oo ore Souertels SSG MDOZeM Acts ace ee hia ee 597 
MD GIMCSHICATOC Eee tete aire ones ois wo occas Sis widneeieee dns DOOD OTE ee tert ke ea te etd he tne Ot ek ee eee 597 
Momuciiany letters 0 Gattis sped Beles alee ¢ BAUM WOE ce Gee toe ee LS ee ee 597 
MORICINAIONY BEA es cu eo ase ll sin esay CoE aS 740° tal bal Bes one ct repeat rttg Ace Aer ni ae Wa iO Le dae = 597 
Dominant estate or tenement................ AAD |PADTALt Mey ret te e's te ae early dl Rbe TOR REIN 597 
Dec RN ie ss Se pany Coe Se ae ee SAM LAL ie Nepe pies sha hogs E5565 i Bede eae Pre OME 597 
Bre cdi OTE, SUES Ee IaE beeper, AGee MALT AONE: Divs stile kere ee | cite). fis aie 598 


vi TABLES OF TITLES, WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME 


DTAINP SUSAT Meus os spss sieleielere eile tere teesrera 761 
MDT «seis Pastas, a ire choos « Us sep anNaL ora eves akon yay ai 761 
ID ATI Sa girs ah siz ua aN a ease amare ened eres ok cle zeen chan COs 761 
Dramatic. Composition Lalande c.cke « vot ae 761 
Dramatic Perlormances civ. hz ect lew onthe Tames 761 
DPAMALIC “Pieces... ov... ke ewe f coke Poe od 761 
MDNR SIO Past cucka) 22. iat Sasere Saetn. w= evel s wR ci SEPT Ss 761 
Dramshopr Keep Orie acejsicis c.ckerste telstonshe\cvasedecemtuotere 761 
TAU Geis apy sic lorerapes eis s'ssrsrehe Wants (0 and e ocehertpeterets 761 
DTA Wyeetecter eae attics evscshetowsl cheval eae TA ote atesayavore otenatel t 762 
Drew DAC Kam citer enya eee olisoe cso Saccn, hare erbo ae 762 
HD TaD Apek ae Arr apsie sen bestscecepel sscdere. tatero cs iva isi) stots 762 
PTA WOT ALOR Forster. 8. alhetateteteiototaedaverareretavetes shel eta 762 
DMA WEG scenic: Sh.58 55k Cts Whe vas 3 aera 762 
MD MAWVCT Retanararale of afeheNoiale toto tahe tafe tatetats erature vote oR 762 
DRA WARIO ities 5 ASM Guo ete Sante toreto le eleanor sa SIO 762 
ID eenpital ~ Sebo Bee haotigert oer SNe Or mtn Ar CRI eos 763 
AD penwyivy OV Rtas ee eye cepevoretevslaesncre 2/<teisveactoss|ece) apetoe 763 
DTA WTOLA TO ou sy felzsveils ire, op 0) ohetetels, t's: hoya at lie! s) 2s San 763 
WD) Aen OK OT eater a cle ons ein discs: oa oy Sables vieneronapels whet 763 
DT AY rahe re terse clehereBaiters (avecaheatstelataoteteteteYohutelelgrmeiecens 763 
PVBAV AGEs van.tolatacerecsrretbtige tare <n bete pr aedreteratotacaterate Sd 763 
DEAS Atay, Ve aFoh caters toreoreMaretelerstens (anarot attr ototshe, Some 763 
DVO POV E rston apse hegacteretsietate Aste “ote "aha watstexererste, sll wee 763 
ND TOSSA Mea fayesensiteslects tails. d*sitsnn"srotoretectiolahs eM POe Se Ee 763 
DRESSED AR He visa bvcprniait wwe & ae hese 763 
DOES SIA. tascern tele -otatatale sa oret otek etoheh oboratlstatesetaye le 764 
IDMOSSTH AKO Hagelin Saratinots ¢atetotos showenomatenerotota Yatanalonehs: oft 764 
DD THET LEM Ge watchs tie Prato ee love esto fa ta lots Totostovertote coreg ieete 764 
IDae i OS coed Seen eRe Ne ce a yee ae 764 
SATE IAD Wr sare rorads tetate fete abe cate sal ails Noe.tois Po raf exons Sao MRAM 764 
DNA ANT eects ore seroia Ne aPIPOCR ha vot afe catobe ty Narain 'ogerSeUPamont 764 
WD rsiik Gast OF Carters tearayaretseuserareteics sets ta tuitste vs eherererMarete 764 
HD rcieke eS GUL ia, Bev towtten chcre.MebsterctenonsvereesnmweNetaritetenet cPometore 764 
DELANO LO RE PRAT A OLACOR PCCM Otek tata ae 764 
rene lia 110 gpcmeions esc tas of Sraschar omoeltarakewars oeeye temeVolats tonehs 764 
IDiiile {ars ae a Rants aS acns a etre tae aay eet 764 
MUD) TAD MPs rare tatortete ato tars Levon te to te'o te Aeraanete lacbetitaso seve ape HOE 
Dred Vie cepts titsvoraihrs titeresPoita Gre wtsibe tacts ee Rene Ste 764 
MD isVer tO thes Wallies ststrcitttereftel< ors eitetere crere Ee t(65 
rin Emme W CLUE. tor F-helistateno"s Be iafa te Menel'ete's love tenes tolehedecelels 765 
ND TVET MV ret tas aie cece foals Se atetaitadee tts Maule oo tarebarrete lace 765 
EMEDTV CW SUVS tee tdatet'stetelts Lote coPeite Mtlara ecole evel tote Te totes 765 
I DROWN ag Sich chchc Sa ROR ch eae RR Eck SOR Ie 765 
DTOIE-ClOSCS A hire odale ace A tet elastotole ste tscataters tote tte's 765 
DRO Dare prt ero te alot Totste state etek MecoleneMert oe eRe 765 
ID TOP YSLOS MeN merece ahs o1aka fie tatels toe Pole [oveheatotehatodeiels te 765 
MNO PpAMYEENSION™ % 2% <= % Giatetetece sored cto ret aero 765 
DO PIIS WIECH <ate7. toe <aheirone te /otersas terete ete Pele an haves 766 
PDTO TP RW RISE foe ro teroit. teverave te tale We Yeforateltee, Tat etare aos 766 
IDKRONLD 5 Aa ORGASMS and ee oct ace 766 
MOVER spetere tees Rie pew foto © Mgnt ite rote ayes ok 766 
MDTOVET’S SOASS A repre wearers rere da te tete totems tare Tale tate vetaibays 766 
HOMO WT MecInnihienM a aut A 4h GRIP Ree A 766 
ND RUSM a eh has Ae cled Ati Ne eh Haas daha so viele 766 
Wr SRSbOCK ain waren cree Sot tee. + ~ eae Maa orale he 790 
DOE STOLE: fe Fe Kneye iG 1o. hatte Ta hae ere tote re eroMors tele Ree « 790 
IDA Ry an Ocoee eka cine tie Oe aoe 790 
HID TGEJ VATA © Ve Pete Yo to rob IN eipee ote Rvs. ate WH Rites tore oR 790 
Drummer floater ........ 791 
DTUMIMNIN hese vena eh een nes Leann Me 791 
ID igrbaabeoh A ea Mee ene ae ren ee SO 791 
Hlrsara Kae retets Poe tis. ora iow nae erkes hate esicinwees. sails 791 
DUT KENTIOSS 5 reckon MORI w wih weston w'cinegeie Risin ce Bors 817 
Dy Ae RRC eK Sn Cawley TN a meine ee lela kee 817 
DES ce eave SAR a myorees SUA noone wee sitet Rio ans 818 
IDTNSTO MIGOER Hen acerca sts’ vas ema SN SUR aa eee eae 818 
1D 3 javnreha\ee Gh Sha, MeO RE CaO LO ice te 818 
Ducesatecums .3% dams cat hapleetalss ces deena ds 818 
BPRS ORNOOL 0, J)y a0 0.45.08 st ne oe x om Cola 818 


PAGE 
Dye strirei slas Bvatara wire dt eveit'e. shales ods sere snaeineeten eters 818 
ID i aA tas cea Ona h omontiy Bee tro-d 660 80 818 
IDC Reena Mone ctietnty chav aor ety cone 823 
Duele iiss heode Koh oe sey ope tes eaee 823 
Diaelore,sa aie toi ws sestece oi slets Sie weer bene op ote acer 832 
Duesprocessior law, Fn .fe is. se 1c aetna as 832 
DW OSs is abies cress S shevche oe ote shar onny tae cea ov henna 832 
Dugas -testimrcaielets te laVarie tea Sea ey sees save hewstre mena 833 
Duke of. Exeter’s daughter :.....2). 2s... asec os 833 
DIE ie Are AS ee Pee MA Saetne AOS OG 06.0065 833 
Dull S6aSO1i tacos is otegaless ais 'e bie) «sini avid cent ttt 833 
1 Di) aaa aie Sine OA. oe cons oo onion HO a. CCI ¢ 833 
Dart pind s-crsrarottaes ansiee’s ah oval segs ous « talatetarsleyeeeter eae 835 
Dum fervets OPuUsy ric attcakonen tos hiv ctebeintee ete 835 
Dum’ fuitmniraetatendynjsiictucterss acta eteunsrns 835 
Dunit nites prisonaen..ioe eee eee eee 836 
WAMINY, Woarsresctacherietetessiokorpolois ete tsetet oko tale kere 836 
Danny Line ais, castans Me see ators sites stars yer hee ale 836 
Duminon<fimt compos mentisn.. a). \)..tn-te aeiek 836 
DU peices oters 5. oko ohoselocodetallchotetrs coh th natee neon Laeete 836 
Dinrinp *Carby yok i Wares ceatsick sett neler eee eee 836 
Dumpins:s ovrOunN dew... asst otek cat deste aeee 836 
Dunn nd Sievers, wel eie Bind wre batons & kackehc tae ie ate eee 836 
Dunes .'s aeinaioss eiehs ie Biysbse a he. gd Beoreee 836 
DUNN age, Se web aieie! Waters ate egos cueaehoieeels hey Ee 836 
Ditodenas es 3 < Ocul s oslae eer abies ieee ae ee 836 
Duplexe-honusey,.c acctssss ecw amine Ok eieer ine 836 
Duplex cvinculuni ne 4.1.ti- 101 2-netosaacs citroen ee 836 
Duplicates enn.scn.2co<tariachred@: san waves 836 
Doct Giby 2 <a stobe as esas ohh akecens esmtcae, Meg etree 837 
AD}ii of0) Ve buthone Menge eee EA Co ACRES TSS OOO OSS . « 837 
Wurantesabsentian ec Saekees ses ee eee 837 
Durantesibenesplacito, sere) tire 837 
Durantes mumorescotate: .scecca dems aetna eee 837 
aD Nruerh kos dela, Acre PARE Gxt oln OG. 6 ch O® cioeso.c 837 
ID hd scee A Re Ie In GR ES Ee ce Oto y Sele 838 
DUTIN Gig) ais a oho octets Sister a auehede aeeea neeee tp eka 838 
| Bi bal eter eee Aes ea ere cicn Beach iLO. 3h 840 
TJ MTOS™ sre. oi ainsi Cyere cane yetans om ies che Pe cnet eee 840: 
DD USE ERs afarthivegetenctete sel osenerasetannrey i otal nec ttre oa 840 
Dartche at etlonypraats cs tists heme ster area nee eae 840 
Driteh’ Dex sr. sic xryee tats se satis eke eo repeat eae 840 
Dutchs lotherye: sarcvt. sens mae eee e leet eenan 840 
Dutchman’: =. eects ites one Re ee 840 
Datel met. seis est marae hate ceetnges See see ae eae ake 840 
Dutche terms tis .<c sti cree ten eke erate ree 840 
Dutiable: Valier aici wesc aera: o Meee 840 
Duties 2.27 e eis seis sueretshaicie re tes omer eee ea een eer 840 
Dubiesyotsdetraction s).). cv erate eer ee 840 
DAU oe SRS CAE AIO PROE Pn OS cs oho. iy odiciticuclh one 841 
Duty offwater Macs aettoe hee eee eee ene 842 
De Wn Nee Ot ao. Se a ee eee ee 842 
Dwell ete an ott eee eee eee 842 
Diweller’s castle’. stl. cnet cee eee 843 
Dwelling’ or Dwelling house ~.2..... 0.2.14... 843 
Dwelling: tandlands*®yaer. ret settee eee 848 
Dwelling. placa: <<a. 4:20) re tn teenies UE S848 
Dyeing? 562i issu, babe nS REAR 849 
Dyer’s: sticks: #442 .2..02% S42 Aee cee eee nes 849 
Dying edeclarations ¥.%> s.2mteeecn ss ere oe 849 
Dying without issues...< +. cme mere ae 849 
Dyke? : 2's e4easles sc 3s son See OR ee 849 
Dynamite: 4. .424.05454 2k we eee cen ene 849 
Dynamo machine}! ...% 25 eius cle emneer mice ns 849 
DP oo. hale 8 Semis wee 4 5h Seecce RORe CREO ae ae 849 
Hach 41 vs «24 £0, twee aints Re ee eh Se RI 850 
Hale. : «2% oes ok eo ee eee a 852 
Hr® O.. Hs a5 8h sce Geer eee aici een eee 852 
Har \. 0cha2's disse tae el eh aan obs Cheeta, ee 852 
Rarldonj (8)... Deen en eee cae 852 


TABLES OF TITLES, WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME vii 


PAGE 
Head Vem chaedom cee NS cssivicscesevs eitviscrovsdcousdere ecesvtiers Sr | BETTE CO rare ces ote Sat aah etary tosses ina bape na eevee 
agin ar Kemi ene elas citcipsrckers stds let jects SO ell CLULL CL Opie Ri sy ayes eacsusne ids stelye eee sv tilsie' ¢ oy teeny are ote 
[RESTATE Sy Sys cee Rae rae SO roe ap re REE en OPEN CNEIOD tral. au ch. Shaeet: cat ae tb att be Gite mts eal 105k EOD ae 
HaunestporyWalnest sMOney;... often Gles ci dei. se SOSH MGI OL ys sy strait caves, ho aise to sche; sophie exoboens lokatarenete iiere 
BRIT ROR ACL es iat Peis conidras bers goose vp ticye! Pendle: tye S591) Wdmunds—Tuckery Law, «503 vcs iia sisi oveure' ties wie 
ERE Ste 05 oLaiols Soy aye (ale: «Sc v 0 Sarahe Sate re etaas BOs WAU CAL ON. re roias cry Sms/Bah jul brass vtec meee 
IDPH “sor bedeers paps eee COTES Chern oa one SOOM Pee GUCabl OM sins’, ar opbolchacrs chs fai ahe havoc see tos AOR 
AEE CNW ALC mates hr peta Ry aT ee SE ailag alls Yau cinr for co Opi BRE VG Ls Cochin (a) ct Meee geen tee Rg RENN PLATS 2ET 
EAE WALICSS Biakyexsceusestentts stu Pen-Pscote oa aie sys oie BOR | HAT EC tw temo: id pose tats Aver rays isl trees © Bi qa eee 
VAS Uo sie cosy gate geen bodes ic obhoks eese esas ous SOP chs obs LON) GAT HCG CHV Gs, . cvk ote Gate, ons. s citace oat apo ee ee 
RITA Top Fe ee eee SE eee ee OO Tart TREC CEO wasesrste «sks? sve foyahs “ofa-s< crabain proxecoerod redolent ate 
POST NY Sh se RR eS A RES RI onl naa a AUDSS |f MLOCES 97 Latur cant renter i cabo oda eee oie ere 
HAS UCI ETL tN tay aakene Coons bonceey so ixets ty eadheras ceskeeene OO Se | Witeetuia rts whys aati: «adele hots brace cheer oi8 eh 
astern band of Cherokees. .. . .< - sexsieyeis ere ore 1008s i Eitectiall ys 2.5 anryeatacs Sovak: or tot cients cea 
PRPS PeTE LORIN Meat te cites: casasyd sons sxsxiovohertoiickcaslocin she LOO SBI MEM Cren Cy. FS tat potatra« sePretaccuiciic wicks cto tern 
AST MCGUATLCTASECLION pam Cus Gy. bers eussdereieks eiaueray> LOGS I Glen butt, 12s, dyet-reus pelenevegesideeal tetas oe eee 
LNRM Rese ALOU een ap Tac es ca aly cnt 0 Sta ni AP Lo” ofesare <p OOS Mt FER OCE TS 76 x chat re eral a wca ey oot eate ese ae o's ca enna 
AUS MLOLIUS ear oaeletteista Sonseiete ln w.e cars .cis cllsteetous OOS tT Wes Gs 9... ori pel sraaratetes gigas So chain catia 
ea MMe S SITIO: 1G. nce cas astoieha[aaacenersin's ire hele of 1008) :) Kee coal, snistqus bialeeana « iiecmnh > arent pie ae 
EE ORONO S Ob Eee hiis p08 1S, xe sands You0, 910) cs rege ions OOS 5 Dees of birds. <.7,.< bel mooas wavneee carne 
EVM OMMRATASOUC AeraVelosce enslalesnuelereysPousye puke Rey ecve LOOS <1). Bieress: ssc, msn 7 oP. « AUR Oe Ee 
LIRRES SDS ae OP aoe EE es Se ener ae LO0S; ie Bisht-foot phead) vaaccicte ae siehan ates ie fee 
AES ONO [UNO teasers usrAin er <eiceleysde gecacyey suni'ss 4 = yeh onic LOOS=11 Brohtchour. LAW ! 7. ss.<)s 0 beet aees dete cee 
JED Gravel Ji oes aes SR eee eneeen fn oee LOOSE te Wi gi pate thine eet zeta tn ae he ee 
AE SOOT ARIS ss yee: cetera, Retails sotiose ovens eas Pb sheoys "eyioeene cas ROO Sera eto raece es tes prada k ted etches Ee ee 
LEIDER 36 6.68 OMNES SC cer Ome OBE ee ert LOO Ses M ett aise 3A ey eltnehidiobx eels. 4A saeersersokee 
CEC TLCTPOUDY tae oyar Nyx" ocoyetgichs Taislis yn, 4 etynieebecsceieyriste,® 100% th Bigction ®: .. abel. ade 99 wapaeindend. aa cetaee 
CCL TMOSIS Mile syne ee ciarc is teteiepsusarhcas “a ket oncrkeves« 1009 Ejectionemfirmasyses desas shyteraerhs opepie s aoe te 
LOGOS i See Re teeny 5 ds SSG ore ce corer ee 1009 Bjeetment) bill, .ty42; cules sand sas neers 
Ecelesiz guardiani ste oy ekeio te. yas toigsMeiors <aipliviete erotexe 1009 Ejectment ofcthe steric as. eteigkere, odyeeee Le 
He CHOSTASUI Caliente Goma) de hans oh sacshe tieieaerel Misdchers LOO Disertniba:. Stank shies, eb aael cn koe eee 
Ecclesiastical corporations ...........++ee0e- 1009p) sau ciony.-<. obeuakiteds lade sande atleast 
Cel eStastiCaly COUNCI esa skeen themertouncdsh web levees o 1009 Biyeeutado Ml is teehee Ae RR ee 
IC Cle sia StiCaleSO CLE LICR ptf e\ae: « eucnsiiane o.oo eheh ol ste buiere LQOO."17 B jecutantent: tresttocacl ael..coaaverral, aeehee sory 
CCLESIAS LIC AINE COUT His ~axsebeois, «robert ailo sane euebce ae Sas 1009 Byevubivobinsti orien wisest gbila.tab Jone ee 
HN CClESTASTICA ML AWy votdansscvcacn seer Sie colors oho. sage «oles LOM a Becutore aimecauic. kr del Mantob. Hibiaexaede 
Echazon Sletejake everest erst onshe Siero) exer Suez ie eytokeys 10) ejeneleress).« 1010 Ejecutoria ait eal ict alte kek, Shee sk CoS tae Lon eee 
Bee TACTICO TEN 05.8 5 coo 5 sco Spot wos + Sarno ean LOLOAY Th emipitinies: dou. wel gasses bs. tacuantate aes 
Ure SINS IOO Ts oes dniMy «Savoie s S5py= Sere aie spe @Elsie L010 Hido ee .3%. olfescarhunepwonth.. pode se 
ES COM OM Opty ererd iss oyeiasepoutorstetor she Co Eoks lohep s/s’ sloied causxsye LO Oe tigi pirad orig oh... PRO Wiss ose So eenc meee eee 
BUCONORI Vas ceteye <cssisialep'n Ow de jesse qeiindes eae 1010 | Bjusdem Derleris.' s,s ie alinchd wem eels eee 
Eculeo Sao See DO OLE ULOND Osan) CEM CORI LOO DCH O 1010 Elapse 5 hte. Rae). 8 ee ee ieee 
PECTIC RIC fete sty. bis stec,d.y sor SOIL GIT bu ES: LOMO Abas tiedaabaces eidane te inaoteGhe te ere 
HMcummenicalle council sepa sciashdle sor-1eto' steele ¥e%- L010: Tt Wlaterium hide isles on satt oa star. atearens poten 
TOG keKal <5 sae R Manca he ce eee PRONE ROR TORE 1010 Peanon,... cate ask. fade ee eee 
TEGRIRE ain cde SRE OE ee eee TON A Bilger... ons bce dewerehiciek 2ahbok sau eee 
Edge sy ORME S, OF NCL IEE O OR CRSIC Ca ECCT CRC TS a 1012 Hider brethren set eer a ancy eee ee ee 
Edger 5 A D.Ot OPO ROS CHO Oo OCHO METIO OS CSO CRIS ort 1012 Elderly Seber eigen dg Ce Se eT ee 
BC I fe as cists tet 6 op aitaiale etal spedico 4s so 1012 | Eldest AY CMA Se ONS Coie 
UESGET © 3c) Se ORES CEPLAC SCONE LSE IIPS AONE Wilcegion vs ae ols ae hc ee ae 
LDVERVENG) & Gla Gugrotceere Sleae Gicrd none cane) Soncre nein aici 1012 LCC eS ONE AS ao ah CS eek, at Dy 
TH GUKGSTB OOS GSA Bie Otel. CHIC TONG Ce OMERT ERC NC RORRC NCCE Re PERE LOW Za BeGtromek ka Re ae Soe e ee de 
MAXIMS 
PAGE 
Dolo facit qui petit quod redditurus est........ 386 | Dolus presumitur contra versantem in illicito. . 


Dolo facit qui petit quod restituere oportet 


TITEL CITE aravete eu oe stl cose cole secs (eis. ate ei se se ents 386 
Dolo malo pactum se non servaturum......... 386 
Dolosus versatur in generalibus ...........-+. 386 
Dolum ex indiciis perspicuis probari convenit.. 386 
Dolus auctoris non nocet successori ........ 386 
Wolusucincuitu non purgatur =... 6.1 le ows. 386 
Dolus est machinatio, cum aliud dissimulat aliud 

Peis ur ote emote ad oe aa sig'e wes 2's, s0 the 386 
Dolus et fraus nemini patrocinentur (patro- 

CUTAN CLEIETIL) bmetanessk ove lads 'eyetaveiis eilcven shel e.e ioe sirehe 386 
Dolus et fraus una in parte sanari debent..... 386 
Dolus latet in generalibus ...........eese08: 386 


WDolussversatur in’ eeneralibus 4.2... seco 
Dominium non potest esse in pendente........ 
Dominus aliquando non potest alienare ...... 
Dominus capitalis loco heredis habetur, quoties 
per defectum vel delictum extinguitur sanguis 
SUL aLETleni biG’ soy okt te nis. ePeictars ate mich cme Toe 
Dominus non maritabit pupillum nisi semel... 
Dominus omnium in regno terrarum rex haben- 
dus; et ab eo omnes tenent ita tamen, ut 
SUM e CULCILG FSitieersta cttw cksots eo cus erate Ore aie 
Dominus rex nullum habere potest parem multo 
minus superiorem 


OC 


1019 


1256 
1256. 
1256 


1256 


PAGE 


386 
386 


Vili 


Dominus vel causam servi vel personam incul- 
patio defendet, etiam ubi alii non liceret.... 
Domum suam unicuique reficere licet, dun non 
officiat invito alteri in quo jus non habet.. 
Domus sua cuique est tutissimum refugium.... 
Domus tutissimum cuique refugium atque re- 
ceptaculum sit 
Dona clandestina sunt semper suspiciosa..... 
Donari videtur, quod nullo jure cogente, con- 
ceditur 
Donatio non presumitur 
Donationum alia perfecta, alia incepta et non 
perfecta, ut si donatio lecta fuit et concessa, 
ac traditio nondum fuerit subsecuta........ 
Donatio perficitur possessione accipientis.... 
Donatio principis intelligitur sine prejudicio 
tertil 
Donatio quelibet ex vi legis sortitur effectum. . 
Donator nunquam desinit possidere antequam 
donatarius inecipiat possidere 
Donec probetur in contrarium 
Dormiunt aliquando leges, nunquam moriuntur. 
Dos de dote peti non debet 
Dos rationabilis vel legitima est ecujuslibet 
mulieris de quocumque tenemento tertia pars 
omnium terrarum et tenementorum, que vir 
suus tenuit in dominio suo ut de feodo...... 
Dotem non uxor marito, sed uxori maritus 
offert 
Doti lex favet; premium pudoris est, ideo 
pareatur 
Droit ne done pluis que soit demaunde....... 
Droit ne poit pas morier 
Duas uxores eodem tempore habere non licet.. 
Duo non possunt in solido unam rem possidere. 
Duorum in solidum dominum vel possessio esse 
non potest 
Duo sunt instrumenta ad omnes res aut confir- 
mandas aut impugnandas—ratio et auc- 
toritas 
Duplem placitum non admittitur............. 
Duplicationem possibilitatis lex non patitur... 
Durum est per divinationem a verbis recedere. 
Eadem causa diversis rationibus coram judicibus 
ecclesiasticis et secularibus ventilatur....... 
Hadem est ratio, eadem est lex............+- 


©. \0 0 elle ers 6.0 0,101.6 © @x0) |e © =! vues 6 6: 0. ¥, « 


Ce 


Ce 


Se) @ 10/08, /¢ 0 66 © \sl.el vl eee) e900] (0\\e te! ¢,'0\(0) 6 eo ee 1¢' 618 


ee ey 


ee 


Cm I OCR CI Sk Wier aC eC Fac CC 


ae 0.6 6 6,6) b 01s 6 Sb 0 + 6b 0 80, D © ofe Vie 6 tern ties die te 


Ce 


© 0 09 0 0c © tee eels 6 e106. 


Ce eVpsvees.er ve dvesaees Feds eo sisps 


60.0) be 0 6 016)e ble Gs '* @ 0 0 8 'e © 010 0) ee (6. o1ee1snene 


PAGE 


TABLES OF TITLES, WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME 


PAGE 
| Eadem mens presumitur regis que est juris et 
que esse debet, presertim in dubiis........ 852 
Ea est accipienda interpretatio, que vitio caret. 852 
Ea que, commendandi causa, in venditionibus 
dicuntur si palam appareant venditorem non 
ODS aril PAY re Pe sh Be es ese, ee eee 852 
Ea que dari impossibilia sunt, vel que in rerum 
natura non sunt, pro non adjectis habentur.. 852 
Ha que in curia nostra rite acta sunt debitz 
ecclesiasticis et secularibus ventilatur....... 852 
Ka que raro accidunt, non temere in agendis 
NEOUS COMpPULANtU tase nie erie 852 
Ea sola deportationis sententia aufert que ad 
fiscurn wpPervenIKet) ses cme eae ele eee 1007 
Eeclesia ecclesizs decimas solvere non debet..... 1009 
Ecclesiz magis favendum est quam persone... 1009 
EKeclesio est domus mansionalis omnipotentis 
Ohl ieiicaNeIE Inc IGE ir omtbuc bias np cdioty 0.0 on 1009 
Keclesia est infra etatem et in custodia domini, 
qui tenetur jura et hereditates ejusdem manu 
tenere* et defendereamins si, an scence em ete 1009 
HKeelesia fungitur vice minoris; meliorem con- 
ditionem .suam facere potest, deteriorem 
LEC UAC WAM cystic Ravereve clave tse cial het ioeetat 1009 
Heclesraynon® moriturs sce seitsretsersues cl eck 1009 
Heclesia semper in regis tutela .............. 1009 
Edicta magistratum, constitutio principis..... 1012 
Hifrectus*sequitur :causam ss 57322 s. 004444 5ee ee 1018 
Ei ineumbit probatio, qui dicit, non qui negat; 
cum per rerum naturam factum negantis pro- 
bationmull assit ese wes Nea soc a's osc See 1019 
Bini turpe,<cut nihil’satis.. <4 ceo ecto ne 1019 


Eisdem modis dissolvitur obligatio que nascitur 

ex contractu, vel quasi, quibus contrahitur.. 1019 
Hjus est interpretari cujus est condere.... 
Hjus est non nolle qui potest velle........... 
Ejus est periculum cujus est dominum aut com- 

TM OGUIM +5: Hers eet hese ass Wee alee ee eee oe 1256 
EKjus nulla culpa est cui parere necesse sit.... 1256 
EHlecta una via, non datur recursus ad alteram.. 1257 
Hlectio est interna libera et spontanea separatio 

unius rei ab alia, sine compulsione, consistens 


im” animovetsvoluntate cn ve.. oes ee cee eee 1257 
Electiones fiant rite et libere sine interruptione 
naib Bee betes bi chin suite are eee 1259 


aliqua.... 


TABLE OF TITLES IN CYC-CORPUS JURIS SYSTEM 


See Volume 16 Corpus Juris Page vii 


TABLE OF ABBREVIATIONS 


See Volume 16 Corpus Juris Page x 


ng 9 2 
ag , ir , 
, a , ; 


y 


; 4 
Pe 
: fi 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


The following tables show where every proposition in CYC (if still the law) is located in 
CORPUS JURIS. This table translates CYC citations into CORPUS JURIS citations. No matter 
where you get a CYC citation, whether in an opinion, a brief, an annotated statute, a textbook, or 


elsewhere, this table gives the corresponding CORPUS JURIS citation. 


The CYC Index and Con- 


cordance, by means of this table, becomes a Key to CORPUS JURIS, equally as well as to CYC. 
This table makes Cyc Citations available in Corpus Juris. 


14 Cye 19 C.J. 


Page Note Sec. 
573-1 1 
573- 2 ss 
573- 3 1 
573- 4 1 
573- 5 2 
574- 6 3 
574-7 3, 11 
574- 8 3 
574- 9 4 
574-10 5 
574-11 5 
574-12 5 
575-13 5 
575-14 5 
575-15 5 
575-16 5 
575-17 Const. 

L. 697 
575-18 5 
575-19 6 
_ 575-20 8 
575-21 8 
576-22 9 
576-23 10 
576-24 10 
576-25 10 
576-26 ll 
576-27 ll 
576-28 11 
576-29 11 
576-30 11 
576-31 11 
576-32 12 
‘ Const. L. 697 
577-33 12 
577-34 13 
577-35 14, 18 
577-36 1 
578-37 15 
578-38 15 
578-39 16 
578-40 16 
578-41 17 
578-42 17 
578-43 18 
578-44 19 
579-45 29 
579-46 20 
579-47 21 
579-48 22 
579-49 17 
580-50 23 
580-51 23 
580-52 23 
580-53 23 
580-54 24 
580-55 24, 36 
45, 248 
580-56 25 
580-57 26 
581-58 27 
581-59 28 
581-60 29 
582-61 29 
582-62 29 
582-63 30 
582-64 31 
582-65 31 
582-66 31 
582-67 32 
582-68 32 
583-69 32 
583-70 32 
1583-71 33 
583-72 33 


} 
14 Cye 19 C.J. 


Page Note Sec. 
583-73 33 
583-74 33 
583-75 34 
583-76 34 
584-77 35 
584-78 35 
584-79 36 
584-80 36 
584-81 39 
584-82 Domi- 

cile 33 

584-83 44 
584-84 44 
585-85 44 
585-86 44 
585-87 39, 44 
585-88 Domi- 
cile 4, 66, 68 
586-89 42-43 
587-90 42-43 
587-91 42-43 
587-92 46 
587-93 41 
587-94 41 
588-95 41 
588-96 39 
588-97 38 
589-98 38 
589-99 38 
589- 1 45 
589- 2 41 
589- 3 40 
589- 4 40 
590- 5 40 
590-. 6 47 
590--7 47 
591- 8 48 
591- 9 48 
591-10 48 
591-11 49 
591-12 49 
591-13 52-53 
592-14 52-53 
592-15 54 
592-16 54 
592-17 54 
592-19 Domi- 
cile 33 

592-20 55 
592-21 56 
592-22 57 
592-23 57 
593-24 58 
593-25 58 
593-26 58 
593-27 59 
593-28 60 
593-29 60 
593-30 60 
593-31 60 
594-32 60 
594-33 60 
594-34 60 
594-35 60 
594-36 401 
594-37 401 
594-38 61 
594-39 61 
594-40 62 
594-41 62 
595-42 62 
595-43 62 
595-44 62 
595-45 63 
595-46 63 


—_ SS 


14 Cye 19 C.J. 
Page Note Sec. 
595-47 64 
595-48 65 
595-49 66 
595-50 66 
596-51 66 
596-52 66 
596-53 67 
596-54 67 
596-55 68 
596-56 69 
596-57 70 
596-58 70 
596-59 71 
596-60 71 
597-61 71 
597-62 71 
597-63 71 
597-64 72 
597-65 72 
597-66 73 
597-67 73 
597-68 74 
597-69 74 
598-70 75 
598-71 75 
598-72 74 
598-73 76 
598-74 77 
598-75 77 
598-76 60 
598-77 78 
598-78 78 
598-79 79 
599-80 80 
599-81 80 
599-82 80 
599-83 80 
599-84 81 
599-85 81 
599-86 81 
600-87 81 
600-88 81 
600-89 81 
600-90 81 
600-91 81 
600-92 81 
600-93 81 
601-94 82 
601-95 82 
601-96 83 
602-97 84 
602-98 84 
602-99 85 
602- 1 85 
602- 2 85 
603- 3 85 
603- 4 86 
603- 5 86 
603-6 ~* 86 
603- 7 87 
603- 8 87 
604- 9 88 
604-10 88 
605-11 89 
605-12 90 
605-13 90 
605-14 91 
605-15 91 
605-16 91 
605-17 92 
606-18 93 
607-19 93 
607-20 93 
607-21 93 
607-22 94 


DIVORCE 

14 Cye 19 C.J. | 14 Cye 19 C.J. 
Page Note Sec. | Page Note Sec. 
608-23 94 620-91 125 
608-24 95 620-92 125 
608-25 95 620-93 126 
608-26 96 620-94 126 
608-27 97 620-95 126 
608-28 97 620-96 126 
609-29 98 620-97 127 
609-30 99 620-98 127 
609-31 100 620-99 128 
609-32 100 621- 1 128 
609-33 101 621- 2 128 
609-34 101 621- 3 129 
609-35 102 621- 4 130 
610-36 103 621- 5 131 
610-37 104 621-6 132- 
610-38 104 135 
610-39 104 621-7 132- 
610-40 105 135 
610-41 105 621- 8  132- 
611-42 106 |. 13 
611-43 107 622-9  132- 
611-44 107 135 
611-45 108 622-10 132- 
611-46 109 135 
612-47 110 622-11 132- 
612-48 110 135 
612-49 118 622-12 136 
612-50 110 622-13 137 
612-51 110 622-14 137 
612-52 111 622-15 137 
612-53 111 622-16 138 
612-54 112 623-17 138 
612-55 112 623-18 138 
612-56 112 623-19 138 
612-57 112 623-20 138 
613-58 113 623-21 139 
613-59 113 623-22 140 
613-60 113 623-23 140 
613-61 113 623-24 141 
613-62 113 623-25 142 
613-63 115 623-26 142 
614-64 116- 624-27 143 
117 624-28 144 
614-65 116- 624-29 144 
117 624-30 144 
614-66 116- 624-31 145 
117 624-32 146 
614-67 116- 624-33 146 
117 624-34 147 
614-68 116- 624-35 147 
117 624-36 147 
614-69 116- 625-37 148 
117 625-38 149 
615-70 116- 625-39 150 
117 625-40 150 
615-71 118 625-41 150 
615-72 118 625-42 150 
615-73 118 626-43 151 
616-74 119 626-44 152 
616-75 119 626-45 153 
616-76 119 626-46 154 
616-77 120 626-47 155 
617-78 123 626-48 155 
617-79 121 626-49 155 
617-80 121 626-50 156 
617-81 121 626-51 156 
618-82 121 626-52 157 
618-83 121 626-53 157 
618-84 121 627-54 158 
618-85 125 627-55 158 
618-86 122 627-56 159 
619-87 122 627-57 163 
619-88 123 627-58 163 
619-89 124 627-59 163 
620-90 124 627-60 163 


xl 


——_— SSO SC 


14 Cye 19 C.J. 


Page Note Sec. 
627-61 163 
627-62 163 
627-63 164 
627-64 165 
627-65 166 
627-66 167 
628-67 168 
628-68 63 
628-69 169 
628-70 169 
628-71 170 
629-72 170 
629-73 170 
629-74 170 
629-75 170 
629-76 171,220 
629-77 172 
629-78 173 
629-79 173 
630-80 174 
630-81 174 
630-82 174 
630-83 172 
630-84 172 
631-85 172 
631-86 172 
631-87 175 
632-88 176 
632-89 176 
632-90 177 
632-91 178 
632-92 178 
633-93 178 
633-94 178 
633-95 179 
633-96 180 
633-97 116- 

117 
634-98 181 
634-99 182 
634- 1 183 
635- 2 183 
635- 3 183 
635- 4 183 
635- 5 184 
635- 6 185 
635- 7 186 
635- 8 187 
635- 9 188 
635-10 188 
635-11 188 
635-12 189 
636-13 189 
636-14 189 
636-15 190 
636-16 190 
636-17 191 
637-18 192 
637-19 192 
637-20 203 
637-21 193 
637-22 193 
637-23 193 
637-24 193 
638-25 194 
638-26 194 
638-27 194 
639-28 195 
639-29 195 
639-30 195 
639-31 196 
639-32 197 
640-33 197 
640-34 197 
640-35 198 


14 Cye 19 C.J. 


Page Note Sec. 
640-36 198 
641-37 199 
641-38 200 
641-39 201 
641-40 202 
641-41 202 
641-42 203 
642-43 203 
642-44 204 
642-45 204 
643-46 205 
643-47 205 
643-48 205 
643-49 205 
643-50 206 
643-51 206 

. 643-52 206 
643-53 206 
644-54 207 
644-55 208 
644-56 208 
644-57 208 
644-58 208 
644-59 209 
644-60 209 
645-61 210 
645-62 210 
645-63 211 
645-64 211 
645-65 212 
645-66 212 
645-67 212 
646-68 212 
646-69 212 
646-70 213 
646-71 214 
647-72 214 
647-73 214 
647-74 215 

* 647-75 216 
647-77 217 
647-78 217 
647-79 217 
647-80 217 
647-81 217 
647-82 217 
648-83 218 
648-84 218 
648-85 218 
648-86 219 
648-87 219 
648-88 220 
649-89 220 
649-90 221 
649-91 221 
650-92 221 
650-93 222 
650-94 222 
650-95 222 
650-96 222 
650-97 222 
650-98 220 
650-99 222 
651- 1 222 
651- 2 222 
651- 3 223 
651- 4 224 
651- 5 224 
652- 6 224 
652- 7 225 
652- 8 225 
652- 9 225 
652-10 226 
653-11 226 
653-13 227 
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653-14 228 
653-15 229 
654-17 230 
654-18 230 
654-19 231 
654-20 232 
654-21 232 
654-22 233 
654-23 233 
654-25 234 
655-26 235 
655-27 235 
655-28 236 
655-29 237 
655-30 237 
655-31 238 
656-32 239 
656-33 239 
656-34 239 
656-35 239 
656-36 240 
656-37 241 
656-38 242 
656-39 243 
656-40 243 
656-41 244 
656-42 - 244 
656-43 244 
656-44 244 
657-45 244 
657-46 244 
657-47 245 
657-48 245 
657-49 245 
657-50 246 
657-51 246 
657-52 248 
657-53 248 
658-54 248 
658-55 248 
658-56 249 
658-57 249 
658-58 249 
658-59 250 
659-60 250 
659-61 251 
659-62 252 
659-63 253 
659-64 253 
659-65 254 
659-66 255 
659-67 255 
660-68 256 
660-69 257 
660-70 ~ 258 
660-71 259 
660-72. 260 
660-73 260 
660-74 261 
661-76 262 
661-77 262 
661-78 262 
661-79 263 
661-80 263 
661-81 264 
661-82 264 
662-84 266 
662-85 267 
662-86 267 
662-87 267 
662-88 267 
662-89 267 
663-90 268 
663-91 269 
663-92 270 
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a Ra RS —_———_—_— ——a——_-*—, 
el4 Cye 19C.J. | 14 Cye 19 C.J. | 14 Cye 19 C.J. | 14 Cye 19 C.J. | 14 Cye 19 C.J. | 14 Cye 19 C.J. | 14 Cye 19 C.J. | 14 Cye 19 C5, 
Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note See. 
663-03 270 680-97 329 , 696-98 359 712- 2403, 454 727- 3 448 743- 8 496 758- 5 533 771- 5 584 
663-94 270 680-98 330 697-99 359 712- 3403, 455 728- 4 448 743- 9 496 758- 6 533 771- 6588, 589 
663-95 271 681- 1 331 697- 1 360 712- 4403, 484 728- 5 449 743-10 566 758- 7 533 596 
664-96 272 681- 2 331 697- 2 361 491, 539, 540 728- 7 451 744-11 497 759- 8 668 771- 7 600 
665-97 272 681- 3 331 697- 3 362 713- 5 403 728- 8 452 744-12 497 759- 9 668 771- 8 600 
665-99 273 681- 4 331 697- 4 364 713- 6 404 728- 9 452 744-13774,779 759-10 531 772- 9 600 


665- 1 274 681- 5 331 697- 5 364 713- 7 404 728-10 453 744-14 Hush. 759-11 534 772-10 590 
666- 2 275 681— 6 331 697- 6 364 713- 8 404 729-11 454 & W. 760-12 534 772-11 650 
667- 3 275 681- 7 331 698- 7 365 713- 9 404 729-12 455 745-15 Husb. 760-13 535 772-12 650 
667- 4 275 682- 8 331 698- 8 365 713-10 405 729-13 455 & W. 760-14 535 772-13 647 


667- 5 275 682- 9 331 698- 9 365 713-11 405 729-14 455 745-16 642 760-15 692 772-15 664 
667-6 276 682-10 331 698-10 366 713-13 406 729-15 455 745-17 642 760-16 692 772-16 518 
668- 7 276 682-11 350 699-11 366 713-14 406 729-16 45, 455 745-18 643 760-17 526 772-17 512 
668- 8 277 682-12 332 699-12 367 713-15 406 729-17 456 745-19 643 760-18 526 772-18 664 
668- 9 277 682-13 332 699-13 367 713-16 407 729-18 456 745-20 661 760-19 529 772-19 664 
668-10 277 683-14 333 699-14 367 713-17 407 729-19 456 746-21 661 760-20 529 772-20 664 
688-11 81 683-15 333 699-15 368 713-18 407,378 730-20 11, 458 746-22 661 761-22 , 538 772-21 664 
668-12 278 683-16 333 700-16 368 713-19 407 730-21 458 746-23 661 761-23 538 772-22 613 
669-13 278 683-17 333 700-17 368 714-20 408 730-22 458 746-24 659 761-24 542 773-23 611 
669-14 279 683-18 334 700-18 369 714-21 408 730-23 458 746-25 653 761-25 543 773-24 611 


669-15 279 683-19 335 700-19 370 714-22 408 730-24 459 747-26 653 761-26 546 773-25 612 
669-16 284 684-20 336 700-20 370 714-23 408 730-26 460 747-27 653, 3h 762-27 499 773-26588, 590 
670-17 284 684-21 337 700-21 370 714-24 409 730-27 460 762-28 545 774-27 611 


670-18 285 684-22 338 700-22 370 714-25 409 730-28 460 747-28 63 762-29 545 774-28 611 
670-19 285 684-23 337 701-23 p. 146 714-26 410 731-29 460 747-29 655 762-30 550 774-29 589 


670-20 286 684-24 338 n. 79 714-27 410 731-30 461 747-30 655 762-31 552 774-30 588 
670-21 286 684-25 338 701-24 372 715-28 411 731-31 461 747-31 653 762-32 551 774-31 596 
670-22 287 684-26 339 701-25 373 715-29 411 731-32 461 747-32 710 762-33 551 774-32 581 


670-23 287 484-27 339 701-27 373% 715-30 412 731-34 462 747-33 715 762-34 553 774-33 600 
670-24 287 , 685-28 339 701-29 374 715-31 412 731-35 462 748-34 719 762-35 553 774-34 600 
670-25 288 685-29 340 702-30 375 715-32 412 732-36 463 748-35 719 763-36 556 774-35 600 
670-26 288 685-30 340 702-31 376 715-33 412 732-37 463 748-36 722 763-37 556 | - 774-36 602 
670-27 289 685-31 340 702-32 376 715-34 412 732-38 464 748-37 721 763-38 556 774-37 599 
671-28 290 685-32 340 702-33 376 715-35 412 732-39 464 748-38 498 763-39 . 556 775-38 599 
671-25 291 685-33 330 702-34 | 378 715-36 413 732-40 465 748-39 498 763-40 554 775-39 599 
671-30 292 685-34 341 703-35 378 716-37 413 732-41 466 748-40 498 763-41 554 775-40 601 
671-31 293 686-35 341 703-36 379 716-38 414 733-42 467 749-41 498 763-42 557 775-41 818 
671-32 294 686-36 341 703-37 379 716-39 415 733-43 468 749-42 498 763-43 557 775-42 594 
671-33 295 686-37 341 703-38 258 717-40 415 733-44 468 749-43 498 763-44, 557 776-43 604 
671-34 296 686-38 342 703-39 380 717-41 415 733-45 469 749-44 517 763-45 557 776-44 604 
671-35 297 686-39 343 703-40 384 717-42 415 733-46 470 749-45 517 763-46 557 776-45 664 
672-36 298 686-40 343 704-41 382 717-43 415 733-47 470 749-46 499 763-47 649 776-46 664 
672-37 299 687-41 343 704-42 382 717-44 415 733-48 471 749-47 499 763-48 649 776-47 614 
672-38 300 687-42 344 704-43 382 717-45 415 733-49 472 749-48 499 763-49 654 778-48 607 
672-39 301 687-43 344 704-44 382 718-46 416 734-50 473 750-49 503 764-50 654 778-49 607 
672-40 302 687-44 344 704-45 383 718-47 417 734-51 474 750-50 501 764-51 654 778-50 608 
672-41 302 687-45 354 704-46 384 718-48 417 734-52 475 750-51 501 764-52 654 778-51 608 
672-43 303 687-46 345 704-47 = 384 718-49 418, rt 734-53 476 750-52 507 764-53 652 778-52 608 
672-44 303 688-47 345 705-48 385 718-50 734-55 477 751-53 507, ae 764-54 545 778-53 608 
673-45 303 688-48 345 705-49 386 719-51 419 734-56 = 477 751-54 507 764-55 558 778-54 608 
673-46 303 688-49 346 705-50 = 387 719-52 420 735-57 478 751-55 508 764-56 558 |. 779-55 614 
673-47 303 688-50 346 705-51 387 719-53 420 735-58 478 751-56 = 512 764-57 558 779-56 613 
673-48 304 688-51 347 706-52 387 719-54 421 735-59 26 751-57 513 764-58 558 779-57 614 
673-49 305 688-52 347 706-54 388 719-55 421 735-61 478 751-58 514 764-59 559 781-58 610 
673-50 = 305 _ 688-53 348 706-55 389 719-56 422 735-62 478 752-59 515 764-60 559 781-59 610 
673-51 305 688-54 348 706-56 390 720-57 423 735-63 479 752-60 515 764-61 559 781-60 610 
673-52 = 305 689-55 348 706-57 390 720-58 424 736-64 479 752-61 515 765-62 561 781-61 610 
674-53 305 689-56 348 707-58 391 720-59 424 736-65 479 752-62 517 766-63 549 781-62 610 
674-54 306 689-57 348 707-59 391 720-60 424 736-66 480 753-63 518 766-65 669 781-63 610 
| 674-55 308 689-58 349 707-60 391 720-61 425 736-67 481 753-64 518 766-66 669 781-64 610 
| 674-56 309 689-59 349 707-61 392 721-62 426 737-69 482 753-65 520 766-67 562 782-65 610 
674-57 309 690-60 349 707-62 392 721-63 426 737-70 482 754-66 520 766-68 562 782-66 613 
674-58 309 690-61 349 707-63 392 721-64 427 737-71 482 754-67 520 766-69 562 782-67 614 
674-59 310 690-62 349 707-64 392 721-65 427 737-72 482 754-68 519 766-70 562 782-68 613 
674-60 311 690-63 350 708-65 393 721-66 428 737-73 482 754-69 521 766-71 562 782-69 610 
674-61 311 690-64 351 708-66 393 721-67 428 737-74 483 754-70 521 766-72 547 782-70 670 
' 675-62 312 691-65 351 708-67 394 721-68 429 737-75 483 754-71 521 767-73 547 782-71 670 
675-63 313 691-66 350 708-68 394 721-69 429 738-76 483 754-72 521 767-74 566 782-72 670 
675-64 313 691-67350, 351 708-69 395 721-70 429 738-77 p. 197 754-73 521 767-75 566 782-73 670 
675-65 313 691-68 353 708-70 395 722-71 430 n. 65 755-74 523 767-76 566 782-74 670 
675-66 314 691-69 353 708-71 396 722-72 430 738-78 484 755-75 524 767-77 567 782-75 670 
676-67 314 691-70 = 354 709-72 396 722-73 430 738-79 484 755-76 525 767-78 567 782-76 673 
676-68 314 691-71 354 709-73 396 722-74 431 738-80 484 755-77 518 768-79 568 782-77 670 
676-69 315 691-72 354 709-74 397 722-75 431 738-81 484 755-78 518 768-80 568 782-79 675 
- 676-70 =. 316 692-73 354 709-75 397 722-76 432 738-82 485 756-79 523 768-81 568 783-80 675 
676-71 317 692-74 354 709-76 397 722-77 432 738-83 485 756-80 521 768-82 568 783-81 674 
676-72 317 692-75 354 709-77 397 722-78 432 739-84 486 756-81 651 768-83 567 783-82 674 
676-73 317 692-76 355 710-78 398 722-79 433 739-85 486 756-82 657 768-84 567 783-83 674 
676-74 318 692-77 355 710-79 398 722-80 433 739-86 487 756-83 657 769-85 a 783-84 674 


677-75 318 692-78 356 710-80 399 723-81 435 739-87 487 756-84 657 769-86 783-85 739 
677-76 518 692-79 355 710-81 399 723-82 435 739-88 487 756-85 499 769-87 571, in 783-86 724 
677-77 —- 318 692-80 355 710-82 399 723-83 435 739-89 488 756-86 664 769-88 783-87 725 


677-78 318 693-81 355 710-83 399 724-84 436 740-90 488 756-87 665 769-89 04 783-88 724 
677-79 318 693-82 356 710-85 401, 11 724-85 437 740-91 488 756-88 664 769-90 664 783-89 725 
677-80 319 693+83 356 710-86 400 725-86 438 740-92 489 756-89 664 769-91 Husb. 784-90 725 
677-81 319 694-84 356 710-87 400 725-87 438 740-93 490 756-90 664 &W. 784-91 725 
677-82 319 694-85 356 710-88 11, 447 725-88 438 740-94 491 756-91 664 769-92 499 784-92 725 
677-83 320 694-86 356 710-89 11, 401 725-89 440 740-95 491 756-92 532 769-93 577 784-93 629 
| 677-84 320 694-87 356 711-90 11, 401 725-90 440 741-96 491 756-93 32 770-94 577 784-94 616 
677-85 321 694-88 356 711-91 401 726-91 441 741-97 491 757-94 532 770-95 577 784-95 619 
678-87 322 694-89 356 711-92 401 726-92 439 741-98 491 757-95 532 770-96 600 785-96 619 
678-88 322 695-90 357 711-93 401 726-93 439 741-99 491 757-96 532 770-97 582 785-97 619 
678-90 323 695-91 357 711-94 402 726-94 442 741- 1 492 757-97 532 770-98 Con- 785-98 617 
678-91 324 695-92 357 712-95 402 726-95 443 741- 2 492 757-98 532 tracts 406 785-99 617 
679-92 324 696-93 357 712-96 402 727-96 444 741- 3 492 757-99 532 770-99 “ 406 785- 1 617 
679-93 325 696-94 358 712-97 494 727-97 445 742— 4 493 757- 1 532 770- 1 583 785— 2 617 
679-94 326 696-95 358 712-98 403 727-98 446 742-5 494 757— 2 532 770- 2 586 785- 3 617 
680-95 327 696-96 358 712-99 403 727-99 446 743- 6 495 757- 3 532 771- 3 586 786- 4616, 617 
680--96 328 696-97 359 712- 1789,812 727- 2 448 743- 7 496 758- 4 533 TIi- 4 586 786- 5626,627 
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786- 6 619 | - 789-42 787 793-78 783 796-15 711 801-50 697 805-86 795 811-22 811 816-57 834 
786- 7 619 790-43 787 793-79 783 796-16 711 801-51 704 806-87 796 811-23 810 816-58 - 843 
786- 8 619 790-44 787 793-80 783 796-17 711 801-52 704 806-88 796 811-24 810 816-59 835 
786- 9 620 790-45 774 793-81 785 797-18 711 801-53 699 806-89 797 811-25 809 817-60 835 
786-10 620 790-46 773 793-82 785 797-19 731 801-54 699 806-90 798 811-26 818 817-61 835 
786-11 625 790-47 773 793-83 785 797-20 731 801-55 699 806-91 798 811-27 812 817-62 836 
786-12 625 790-48 773 793-84 785 797-21 733 801-56 699 807-92 799 812-28 813 817-63 836 
787-13 619 790-49 773 793-85 668 797-22 731 802-58 707 807-93 799 812-29 814 818-64 836: 
787-14 747 790-50 773 793-86 669 797-23 3t 802-59 707 807-94 800 812-30 814 818-65 836: 
787-15 750 790-51 T77 794-87 670 797-24 827 802-60 756 808-95 800 812-31 814 818-66 41 
787-16 751 790-52 773 794-88 674 797-25 688 802-61 756 808-96 800 813-32 816 818-67 837 
787-17 752 790-53 °778 794-89 674 797-26 688 802-62 757 808-97 800 813-33 816 818-68 44 
787-18 752 791-54 778 794-90 674 797-27 734 802-63 765 808-98 801 813-34 816 818-69 839 
787-19 752 791-55 778° 794-91 674 798-28 711 803-64 765 808-99 801,796 813-35 816 818-70 840 
787-20 752 791-56 778 794-92 674 798-29 734 803-65 765 808- 1 802 813-36 817 819-71 840 
787-21 631 791-57 778 794-93 674 798-30 733 803-66 765 808- 2 803 813 37 817 819-72 843 
787-22 631 791-58 779 794-94 674 798-31 733 803-67 766 809- 3 804 813-38 817 819-73 841 
787-23 661 791-59 779 795-95 674 798-32 734 803-68 766 809- 4 804 813-39 818 819-74 841 
787-24 626 791-60 779 795-96 674 798-33 734 803-69 767 809- 5 805 813-40 818 819-75 841 
788-25 628 792-61 600 795-97 685 799-34 734 803-70 767 809- 6 805 813-41 818 819-76 841 
788-26 628 792-62 788 795-98 68314 799-35 734 803-71 767 809- 7 805 813-42 818 820-77 841 
788-27 * 628 792-63 775 795-99 68314 799-36 734 803-72 768 809- 8 806 813-43 818 820-78 842 
788-28 628 792-64 776 795- 1 673 799-37 734 804-73 789 809- 9 806 813-44 819 820-79 843 
788-29 632 792-65 776 795- 2 673 799-38 734 804-74 789 809-10 806 814-45 819 820-80 844 
788-30 632 792-66 776 795- 3 783 799-39 734 804-75 807, 789 809-11 806 814-46 821 820-81 845 
788-31 633 792-67 776 795- 5 686 799-40 692, 701 804-76 790 809-12 807 814-47 821 821-82 845 
788-32 635 792-68 776 795- 6 685 799-41 692 804-77 790 809-13 807 814-48 821 821-83 846 
788-33 635 792-69 776 795- 7 685 800-42 692 804-78 790 810-14 808 814-49 821 821-84 847 
788-34 636 793-70 780 795- 8 685 800-43 692 804-79 791 810-15 808 814-50 822 821-85 847 
789-35770, 771 793-71 780 795- 9 744 800-44 697 805-80 792 810-16 808 814-51 822 821-86 847 
789-36 778 793-72 780 796-10744, 745 800-45 698 805-81 793 810-17 808 814-52 822 821-87 848 


789-37 770 793-73 782 746 800-46 703 805-82 793 810-18 808 814-53 823 822-88 849 
789-38 771 793-74 782 796-11 744 800-47 703 805-83 793 810-19 809 814-54 824 822-89 Plead- 
789-39 777 793-75 783 796-12 744 801-48 703 805-84 794 810-20 811 815-55 827 ing 


789-40 772 793-76 783 796-13 711 801-49 697 805-85 794 811-21 811 816-56 834 822-90 851 
789-41 772 793-77 783 796-14 = 711 


DOMICILE 

$338= 1-9) 1 838-19 8 842-36 22 846-53 30 851-69 49 857-86 63 859- 3 66 863-19 73 
834-2 81,5 838-20 9 842-37 22 846-54 32 852-70 51 857-87 63 860- 4 66 * 863-20 73 
834- 3 1 838-21 9 843-38 9 846-55 33 854-71 51 857-88 59 860- 5 67 863-21 73 
835- 4 2 838-22 9 843-39 9 847-56 34 854-72 52 857-89 60 860- 6 67 864-22 74 
835- 7 3 839-23 10 843-40 24 847-57 34 854-73 15 857-90 60 860- 7 67 864-23 74 
836- 8 3 839-24 1l 843-41 25 848-58 34 855-74 16 857-91 61 860- 8 67 864-24 76 
836- 9 3 839-25 12 844-42 25 848-59 34 855-75 17 858-92 61 861- 9 68 864-25 76 
836-10 3 840-26 51, 52 844-43 25 848-60 35 855-77 53 858-93 61 861-10 68 864-26 76 
836-11 3 84)-27 13 844-44 25 848-61 Divorce 856-78 53 858-94 61 861-11 69 864-27 76 
836-12 3 841-28 13 844-45 26 44 856-79 54 858-95 _ 61 862-12 69 865-28 76 
836-13 Divorce 841-29 13 845-46 26 848-62 36 856-80 54 858-96 62 862-13 69 865-29 76 
% 36 841-30 23'| ° 845-47 27 848-63 37 856-81 55 858-97 65 862-14 70 865-30 77 
836-14 4 841-31 18 845-48 28 849-64 39 857-82 57, 58 858-08 65 862-15 71 865-31 Ex. & 
837-15 4 841-32 20 845-49 29 849-65 40 857-83 58, 59 858-99 66 862-16 71 Adm. 
837-16 5 842-33 22 845-50 26 850-66 41 857-84 64 858- 1 66 863-17 72 866-32 77 
837-17 6 842-34 22 845-51 30 850-67 43 857-85 64 859- 2 66 863-18 73 866-33 77 

837-18 7 842-35 22 845-52 30 851-68 56 

DOWER 

880- 1 1 885-40 10 890-77 19 896-17 32 902-57 48 907-94 64 914-34 76 921-74 95 
880- 2 1 885-41 10 890-78 19 896-18 32 902-58 49 907-95 64 914-35 78 921-75 95 
881- 3 46 885-42 10 890-79 19 896-19 32 902-59 50 908-96 64 914-36 78 921-76 96 
881- 4 46 885-43 10 890-80 19 896-20 34 | - 902-60 50 908-97 65 915-38 78 922-77 97 
881- 5 2 886-44 10 890-81 19 897-21 34 902-61 50 908-98 66 915-39 78 922-78 97 
881- 6 1 886-45 10 890-82 19 897-22 34 902-62 31 908-99 66 915-40 78 922-79 97 
881- 7 2 886-46 10 890-83 19 897-23 35 902-63 51 908- 1 66 915-41 30 922-80 98 
881- 8 2 886-47 10 890-84 20 897-24 35 902-64 51 909- 2 66 915-42 79 923-81 53 
882- 9 Z 886-48 10 890-85 20 897-25 35 903-65 52 909- 3 66 915-43 81 923-82 99 
882-10 2 886-49 ll 891-86 21 897-26 35 903-66 Part- 909- 4 66 916-44 82 923-83 99 
882-11 2 886-50 5 891-87 22 897-27 36 nership 909- 5 67 916-45 82 923-84 22 
882-12 2 886-51 11 892-88 165 898-28 37 903-67 “ 909- 6 68 916-46 82 923-85 100 
882-13 2 886-52 5 892-89 22 898-29 37 903-68 53 909- 7 69 916-47 82 924-86 100 
882-14 2 886-53 11 892-90 22 898-30 38 904-69 53 909- 8 70 916-48 82 924-87 101 
882-15 3 886-54 11 892-91 22 898-31 38 904-70 53 910- 9 70 917-49 83 924-88 101 
882-17 4 886-55 11 892-92 23 898-32 39 904-71 53 910-10 70 917-50 83 924-89 - 42 
882-18 4 886-56 12 892-93 . 64 898-33 39 904-72 53 910-11 70 917-51 83 924-90 102 
882-19 4 886-57 12 892-94 64° 899-34 40 904-73 53 910-12 70 917-52 85 924-91 102 
882-20 4 887-58 12 892-95 25 899-35 40 904-74 53 910-13 70 917-53 84 924-92 102 
882-21 4 887-59 Const. 892-96 25 899-36 42 904-75 54 910-14 71 917-54 84 925-93 102 
883-22 5 L. 503 893-97 25 899-37 42 Public Lands 911-15 71 918-55 84 925-94 103 
883-23 5 887-60 13 893-98 25 899-38 42 905-76 54 911-16 71 918-56 85 925-95 100 
883-24 5 887-61 Const , 893-99 26 899-39 42 Mines & Min. 911-17 72 918-57 85 925-96 86 
884-25 6 L. 503 893- 1 26 899-40 42 905-77 54 912-18 72 918-58 85 925-97 103 
884-26 6 887-62 13 893- 2 26 899-41 42 905-78 55 912-19 72 918-59 30 925-98 103 
884-27 6 888-63 13 893- 3 26 900-42 42 905-79 55 912-20 72 918-60 86 925-99 103 
884-28 5 888-64 14 893- 4 27 900-43 43 905-80 76 912-21 69 919-61 86 925- 1 104 
884-29 7 888-65 14 893- 5 28 900-44 45 905-81 56 912-22 74 919-62 86 925- 2 105 
884-30 Uh 888-66 15 894- 6 27 900-45 45 905-82 56 912-23 74 919-63 86 925- 3 105 
884-31 7 888-67 16 894-7 29 900-46 44 905-83 56 913-24 74 919-64 87 926- 4 105 
884-32 8 889-68 16 894- 8 30 900-47 44 905-84 56 913-25 74 920-65 87 926- 5 Const. 
884-33 8 889-69 17 895- 9 30 901-48 44 906-85 57 913-26 74 920-66 87 L. 503 
884-34 Const. 889-70 17 895-10 30 901-49 44 906-86 58 913-27 75 920-67 88 926- 6 106 
L. 503 889-71 17 895-11 30 901-51 46 906-87 59 913-28 75 920-68 88 926- 7 107 
885-35 . 889-72 17 895-12 31 901-52 46 906-88 62 913-29 75 920-69 88 926- 8 107 
885-36 % 889-73 17 896-13 31 901-53" 46 906-89 62 913-30 77 920-70 92 926- 9 108 
885-37 s 889-74 18 896-14 31 901-54 47 906-91 57 913-31 77 921-71 93 926-10 108 
885-38 f 890-75 18 896-15 32 901-55 48 907-92 22 913-32 76 921-72 93 926-11 108 
885-39 ‘ 890-76 19 896-16 32 902-56 48 907-93 64 914-33 76 921-73 94 927-12 109 


[19 C. J.—B] 


Xiv 


OOo > 
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927-13 109 
917-14 110 
927-15 109 
927-16 111 
~ 928-17 113 
928-18 113 
928-19 113 
928-20 113 
_ 928-21 113 
928-22 114 
928-23 114 
928-24 114 
928-25 114 
929-26 32 
929-27 116 


929-28 81, 116 
929-29 Aliens 


32 
929-30 120 
929-31 120 
929-32 121 
929-33 121 
929-34 121 
929-35 122 
929-26 .122 
929-37 122 
929-38 122 
929-39 123 
930-40 123 
930-41 124 - 
930-42 124 
930-43 124 
930-44 125 
930-45 125 
930-46 125 
930-47 126 
931-48 126 
931-49 127 
931-50 128 
931-51 128 
931-52 129 
931-53 129 
931-54 129 
932-55 129 
932-56 209 
932-57 130 
932-58 130 
932-59 131 
932-60 129 
932-61 129 
932-62 132 
932-63 132 
932-64 132 
933-65 133 
933-66 133 
}33-67 133 
933-68 133 
933-69 133 
933-70 133 
933-71 134 
933-72 135 
934-73 136 
934-74 136 
934-75 136 
934-76 137 
934-77 137 
934-78 137 
934-79 137 
ia SO Dares 
335-81 137 
935-82 BYE 
935-83 137 
935-84 137 
935-85 138 
935-86 138 
935-87 138 
935-88 138 
935-89 138 
935-90 139 
936-91 140 
936-92 140 
936-93 141 
936-94 141 
936-95 142 
936-96 143 
937-97 144 
937-98 144 
937-99 145 
937- 1 145 
938- 2 145 
938- 3 145 
938- 4 146 
938- 5 146 
938- 6 147 
938- 7 147 
938- 8 147 
938- 9 147 
938-10 147 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


14 Cye 19 C.J. 
Page Note Sec. 


938-11 148 
939-12 148 
939--13 148 
939-14 149 
939-15 149 
939-16 149 
939-17 149 
939-18 149 
940-19 149 
940-20 149 
940-21 150 
940-22 151 
940-23 151 
941-24 151 
941-25 151 
941-26 151 
941-27 152 
941-28 153 
942-29 153 
942-30 153 
942-31 153 | 
942-32 153 
942-33 154 
942-34 154 
943-35 154 
943-36 154 
943-37 155 
943-38 155 
944-39 156 
944-40 156 
944-41 156 
944-42 158 
944-43 a4 
944-44 


945-45 160, i 
945-46 


945-47 162 
945-48 106 
945-49 164 
945-50 165 
946-51 165 
946-52 165 
946-53 166 
946-54 166 
946-55 166 
946-56 166 
946-57 166 
946-58 166 
946-59 167 
946-60 165 
947-61 168 
947-62 168 
| 947-63 164 
947-64 169 
948-65 169 
948-66 169 
948-67 42 
948-68 70 
948-69 169 
948-70 169 
948-71 84 
948-72 170 
948-73 170 
949-74 170 
949-75 30 
949-76 171 
949-77 172 
949-78 172 
949-79 172 
949-80 172 
950-81 173 
950-82 173 
951-83 173 
951-84 173 
951-85 175 
951-86 51 
951-87 176 
951-88 177 
952-89 177 
952-90 178 
952-91 180 
952-92 180 
952-93 179 
952-94 179 
952-95 180 
953-96 181 
953-97 181 
953-98 181 
953-99 182 
953- 1 182 
953- 2 182 
953- 3 182 
953- 4 184 
954- 5 184 
954- 6 184 
954- 7 184 
955- 8 184 
955- 9 184 
955-10 184 


14 Cye 19 C.J. 
Page Note Sec. 


955-11 185 
955-12 Husb. 

& W. 
955-13 186 
955-14 186 
955-15 186 
955-16 186 
956-17 186 
956-18 186 
956-19 188 
956-20 186 
956-21 190 
956-22 191 
956-23 191 
956-24 192 
956-25 192 
956-26 192 
956-27 192 
956-28 193 
956-29 193 
957-30 194 
957-31 194 
957-32 194 
957-33 195 
958-34 153 
958-35 153 
958-36 154 
958-37 154 
958-38 153 
958-39 180 
958-40 196 
958-41 196 
958-42 196 
959-43 198 
959-44 198 
959-45 198 
959-46 199 
959-47 199 
959-48 199 
959-49 200 
960-50 200 
960-51 200 
960-52 200 
960-53 200 
960-54 200 
960-55 201 
960-56 202 
961-57 202 
961-58 202 
961-59 203 
961-60 203 
961-61 202 
961-62 204 
961-63 204 
961-64 204 
962-65 204 
962-66 205 
962-67 205 
962-68 205 
962-69 205 
962-70 206 
962-71 206 
963-72 207 
963-73 207 
963-74 207 
963-75 207 
963-76 207 
963-77 207 
963-78 208 
963-79 208 
963-80 208 
963-81 209 
963-82 208 
963-83 208 
963-84 208 
964-85 210 
964-86 210 
964-87 210 
964-88 153 
964-90 212 
964-91 212 
964-92 212 
964-93 202 
964-94 213 
964-95 215 
964-96 215 
964-97 215 
965-98 213 
965-99 215 
965- 1 213 
965- 2 217 
965- 3 217 
965- 4 217 
965- 5 213 
965- 6 215 
965- 7 216 
966- 8 216 
966- 9 213 
966-10 216 


DOWER—Continued 
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966-11 


966-13 213,214 
966-15 218 


967-16 218 
967-17 218 
967-18 218 
967-19 218 
967-20 218 
967-21 219 
967-22 219 
967-23 219 
968-24 219 
968-25 219 
968-26 219 
968-27 222 
968-28 222 
968-29 222 
968-30 222 
968-31 222 
968-32 221 
968-33 221 
968-34 220 
968-35 220 
969-36 220 
969-37 223 
969-38 223 
969-39 224 
969-40 224 
969-41 225 
969-42 225 
969-43 225 
970-44 225 
970-45 225 
970-46 226 
970-47 226 
970-48 228 
970-49 233 
970-50 229 
970-51 229 
970-52 229 
971-53 229 
971-54 229 
971-55 231 
971-56 231 
971-57 231 
971-58 231 
971-59 220 
971-60 230 
971-61 230 
971-62 232 
972-63 232 
972-64 232 
972-65 232 
972-66 233 
972-67 233 
972-68 233 
972-69 236 
972-70 236 
972-71 236 
972-72 234 
972-73 234 
973-74 205 
973-75 239 
973-76 239 
973-77 239 
973-78 240 
973-79 240 
973-80 240 
973-81 240 
973-82 242 
973-83 242 
973-84 243 
974-85 243 
974-86 243 
974-87 243 
974-88 244 
974-89 244 
974-90 245 
974-91 245 
974-92 245 
974-93 245 
974-94 245 
974-95 245 
974-96 246 
974-97 246 
975-98 247 
975-99 250 
975- 1 250 
975- 2 251 
975- 3 251 
975- 4 251 
976- 5 252 
976- 6 261 
976- 7 261 
976- 8 253 
976- 9 253 
976-10 266 
976-11 267 


patter EF 
14 Cye 19 C.J. 
Page Note Sec. 


977-12 272 
977-13 272 
977-14 9.274 
977-15 226 
977-16 274 
977-17 275 
977-18 275 
977-19 275 
978-20 276 
978-21 277 
978-22 278 
978-23 278 
978-24 278 
978-25 278 
978-26 278 
978-27 278 
978-28 279 
978-29 280 
978-30 280 
978-31 280 
978-32 282,283 
286, 287 
978-33 282 
978-34 282 
978-35 282 
979-36 282 
979-37 282 
979-38 283, 284 
, 287 
979-39 283 
979-40 283 
979-41 284 
979-42 253 
979-43 284 
979-44 285 
979-45 285 
979-46 286, 287 
980-47 287 
980-48 288 
980-49 287 
980-50 250 
980-51 289 
980-52 293 
980-53 293 
980-54 294 
980-55 295 
981-56 292 
981-57 292 
981-58 292 
981-59 292 
981-60 296 
981-61 296 
981-62 296 
981-63 296 
981-64 297 
981-65 297 
982-66 297 
982-67 298 
982-68 Lim. of 
Act. 
982-69 298 
982-70 299 
982-71 299 
982-72 300 
983-73 300 
983-74 301 
983-75 302 
983-76 125 
983-77 274 
983-78 303 
983-79 304 
983-80 305 
983-81 305 
984-82 306 
984-83 307 
984-84 308 
984-85 213 
984-86 286, Hl 
984-87 
984-88 309 
984-89 218 
984-90 309 
984-91 309 
984-92 811 
985-93 311 
985-94 311 
985-95 311 
985-96 311 
985-97 312 
985-98 313 
985-99 315 
985- 1 315 
985-2 315 
985- 3 316 
985- 4 316 
985-5 316 
985-6 316 
985- 7 316 
985-8 316 


14 Cye 19 C.J. 
Page Note Sec. 


985- 9 316 
985-10 316 
986-11 314 
986-12 314 
986-13 309 
986-14 314 
986-15 317 
986-16 318 
986-17 318 
986-18 319 
986-19 320 
986-20 318 
986-21 318 
986-22 318 
987-23 318 
987-24 324 
987-25 319 
987-26 319 
987-27 320 
987-28 322 
987-29 322 
987-30 322 
987-31 274 
988-32 323 
988-33 323 
988-34 323 
988-35 325 
988-36 326 
988-37 326 
988-38 327 
988-39 327 
988-40 327 
988-41 244 
988-42 327 
988-43 327 
988-44 328 
988-45 328 
988-46 328 
988-47 329 
988-48 329 
989-49 226 
989-50 143, 149 
989-51 331 
989-52 331 
989-53 332 
989-54 332 
989-55 332 
989-56 333 
989-57 333 
989-58 334 
989-59 334 
989-60 335 
989-61 336 
990-62 336 
990-63 336 
990-64 337 
990-65 337 
990-66 337 
990-67 338 
990-68 338 
990-69 336 
990-70 338 
990-71 338 
990-72 339 
990-73 339 
990-74 339 
990-75 340 
991-76 340 
991-77 340 
991-78 340 
991-79 340 
991-80 340 
991-81 340 
991-82 340 
991-83 341 
991-84 341 
991-85 341 
991-86 342 
991-87 342 
991-88 343 
992-89 344 
992-90 344 
992-91 Lim. of 
Act. 
992-92 344 
992-93 Mar- 
riage 
992-94 4 
992-95 346 
992-96 346 
992-97 346 
992-98 346 
992-99 346 
992- 1 346 
993- 2 346 
993- 3 347 
993-4 347 
993- 5 347 


14 Cye 19 C.J. 
Page Note Sec. 
993- 6 on 


993- 7 347 

993- 8 348 

993- 9 348 

993-10 348 

993-11 349 

993-12 349 

993-13 350 

993-14 350 

993-15 350 

994-16 351 

994-17 351 

994-18 351 

994-19 352 

994-20 352 

994-21 352 
994-22 352 

994-23 352 

994-24 352 
995-25 353 

995-26 Death 

20 

995-27 354 

995-28 354 

995-29 355 

995-30 355 

995-31 355 

995-32 355 

995-33 355 

995-34 Trial 

995-35 356 

995-36 356 

995-37 356 

996-38 357 

996-39 357 

996-40 300 

996-41 BLY! 

996-42 357 

996-43 357 

996-44 357 

996-45 358 

996-46 358 

996-47 358 

996-48 358 

996-49 358 

996-50 359 

996-51 359 

997-52 359 

997-53 359 

997-54 360 

997-55 360 

997-56 360 

997-57 360 

997-58 360 

997-59 360 

997-60 360 

997-61 360 

997-62 252 

998-63 360 

998-64 360 

998-65 360 

998-66 361 

998-67 361 

998-68 361 

998-69 361 

998-70 361 

998-71 11 

998-72 362 

998-73 362 

998-74 362 

999-75 363 

999-76 364 

999-77 368 

999-78 366 

999-79 364 
999-80 364 

999-81 364 

999-82 363 

999-83 365 

1060-84 366 
1000-85 366 
1600-85 366 
1000-87 367 
1000-88 367 
1000-89 367 
1000-90 367 
1000-91 368 
1001-92 367 
1001-93 368 
1001-94 368 
1001-95 368 
1001-96 368 
1002-97 373 
1002-98 369 
1002-99 369 
1002- 1 369 
1002- 2 369 
1002- 3 370 


14 Cyc 19 C.J. 


Page Note Sec. 
1002- 4 370 
1002- 5 370 
1002- 6 376 
1002- 7 376 
1002- 8 371 
1003- 9 371 
1003-10 372 
1003-11 373 
1003-12 373 
1003-13 373 
1003-14 373 
1003-15 373 
1003-16 374 
1003-17 377 
1003-18 377 
1004-19 378 
1004-20 378 
1004-21 379 
1004-22 379 
1004-23 380 
1004-24 380 


1004-25 382, 383 
387, 391 
1004-26382, 383 
387, 391 


1004-27 382 
1004-28 382 
1004-29 382 
1004-30 382 
1004-31 382 
1004-32 382 
1004-33 382 
1005-34 393 
1005-35 393 
1005-36 393 
1005-37 384 
1005-38 384 
1005-39 384 
1005-40 392 
1006-41 392 
1006-42 385 
1006-43 385 
1006-44 385 
1006-45 385 
1006-46 385 
1006-47 387 
1006-48 388 
1006-49 388 
1006-50 388 
1006-51 387 
1007-52 389 
1007-53 384 
1007-54 389 
1007-55 389 
1007-56 389 
1007-57 389 
1007-58 389 
1007-59 390 
1007-60 390 
1008-61 391 
1008-62 394 
1008-63 394 
1008-64 394 
1008-65 360 
1008-66 394 
1008-67 394 
1008-68 380 
1008-69 394 
1008-70 402 
1008-71 397 
1008-72 397 
1008-73 397 
1008-74 397 
1008-75 397 
1008-76 397 
1009-77 395 
1009-78 399 
1009-79 396 
1009-80 398 
1009-81 398 
1009-82 399 
1009-83 399 
1009-84 399 
1009-85 398 
1009-86 399 
1009-87 399 
1009-88 400 
1009-89 400 
1009-90 Aba- 
tem. & R. 

393 

1009-91 “ 393 
1009-92 401 
1010-93 401 
1010-94 402 
1010-95 402 
1010-96 402 
1010-97 402 
1010-98 402 


e+ Sed eS 
14 Cye 19 C.J. 
Page Note Sec. 


1010-99 403 
1010- 1 403 
1010- 2 403 
1010- 3 404 
1010- 4 Execu- 
tions 
1010-5 866495 
1010- 6 405 
1010- 7 405 
1010-8 405 
1023- 1 1 
1023- 2 1 
1023- 3 1 
1023- 4 1 
1023- 5 1 
1024- 6 1 
1024-7 1 
1024- 8 3 
1025- 9 4 
1025-10 5 
1025-11 6 
1025-12 5 
1026-13 5 
1026-14 % 
1026-15 12, 46 
1026-16 
1026-17 47 
1027-18 32 
1027-19 36 
1027-20 36 
1027-21 33 
1027-22 52 
1027-23 Const. 
L. 330 
1028-24 223 
1028-26 37 
1028-27 35 
1028-28 42 
1028-29 39 
1028-30 39 
1028-31 39 
1029-32 40 
1029-33 48 
1029-34 45 
1029-35 55 
1030-37 52 
, 1030-38 52 
1030-39 .- 54 
, 1030-40 56 
1031-41 56 
1031-42 58 
1031-43 57 
1079- 1 1 
1079- 2 1 
1079- 3 ua 
1079- 4 4 
1079- 5 5 
1079- 6 4 
1080- 7 18 
1080- 8 18 
1080- 9 18 
1080-10 8 
1080-11 8 
1090- 1 1 
1090- 2 1 
1090- 3 il 
1090- 4 2 
1091- 5 2 
~ 1091- 6 2 
1091- 7 3 
1091- 8 4 
1091- 9 4 
1091-10 4 
1092-11 5 
1092-12 5 
1092-14 6 
1092-15 6 
1092-16 6 
1112-1 1 
1112- 2 1 
1112- 3 1 
1112- 4 4 
1112- 5 4 
~ 1112- 6 4 
1112-7 4 
e4112-8 > ; 4 
, 1112- 9 4 
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1011- 9 405 


1011-10 406 
1011-11 406 
1011-12 406 
1011-13 407 
1011-14 407 
1011-15 408 
1011-16 408 
1011-17 408 
1011-18 408 
1031-44 59 
1032-45 59 
1032-46 60 
1032-47 61 
1032-48 61 
1033-49 55 
1033-50 63 
1033-51 139 
1033-52 55 
1033-53 64 
1033-54 64 
1033-55 67 
1033-56 68 
1034-57 68 
1034-58 68 
1035-59 72 
1035-60 74 
1035-61 74 
1035-62 75 
1035-63 75 
1035-64 73 
1036-65 76 
1036-66 76 
1036-67 77 
1036-68 78 
1036-69 78 
1036-70 78 
1036-71 79 
1036-72 78 
1037-73 78 
1037-74 80 
1087-75 82 
1037-76 33, 82 
83 

1037-77 32 
1037-78 85 
1037-79 85 
1037-80 85 
1038-81 36 
1038-82 36 
1038-83 87 
1038-84 87 
1080-12 if 
1080-13 11 
1080-14 10 
1080-15 8 
1080-16 43 
1081-17 Estop- 
pel 

1081-18- 43 
1081-19 ll 
1081-20 15 
1081-21 15 
1092-17 8 
1092-18 9 
1093-19 9 
1093-20 16 
1093-21 17 
1093-22 17 
1093-23 18 
1093-24 20 
_ 1093-25 21 
1093-26 20 
1094-27 20 
1094-28 22 
1094-29 23 
1094-30 42 
1094-31 25 
1112-11 5 
1112-12 6 
1113-13 7 
1113-14 8 
1113-15 8 
1113-16 8 
1113-18 9 
1113-19 9 
1113-20 9 


14 Cye 19 C.J. 


Page Note Sec. 
1011-19 |’ 408 
1012-20 408 
1012-21 409 
1012-22 409 
1012-23 409 
1012-25 409 
1012-26 409 
1012-27 409 
1013-28 410 
1013-29 410 
1038-85 88 
1038-86 100 
1038-87 89 
1038-88 89 
1038-89 89 
1039-90 91 
1039-91 91 
1039-92 92 
1039-93 91 
1039-94 93 
1039-95 94 
1039-96 95 
1040-97 52 
1040-98 96 
1040-99 96 
1040- 1 96 
1040- 2 97. 
1040- 3 97 
1040- 4 97 
1040- 5 102 
1040- 6 102 
1041— 7 102 
1041- 8 103 
1041- 9 104 
1041-10 104 
1041-11 105 
1041-12 106 
1042-13 107 
1042-14 108 
1042-15 108 


1042-16109, 112 


1042-17 110 
1042-18 118 
1042-19 111 
1042-20 111 
1042-21 112 
1043 -22 112 
1043-23 112 
1043-24 116 
1043-25 116 
1043-26 116 
1043-27 115 
1081-22 15 
1081-23 32 
1081-24 12 
1081-25 13 
1081-26 7 
1081-27 7, 13 
1081-28 8 
1082-29 19 
1082-30 21 
1082-31 21 


1082-32 22 


1095-32 26 
1095-33 27 
1095-34 31 
1095-35 45 
1095-36 33 
1095-37 34 
1095-88 33 
1095-39 44 
1095-40 37 
1095-41 36 
1096-42 38 
1096-43 38 
1096-44 40 
1096-45 p. 805 

n. 65 


1113-21 10 
1113-22 10 
1113-23 11 
1113-24 12 
1113-25 13 
1114-27 15 
1114-28 15 
1114-29 15 
1114-30 16 


DOWER—Continued 
ree ee 
14 Cye 19 C.J. | 14 Cye 19 C.J. 
Page Note Sec. | Page Note Sec. 
1013-30 410 1014-39 411 
1013-31 410 1014-40 411 
1013-32 410 1014-41 81 
1013-33 410 1014-42 412 
1013-34 410 1014-43 412 
1013-35 386 1014-45 413 
1013-36 387 1014-46 414 
1014-37 411 1015-47 414 
1014-38 411 1015-48 414 
DRAINS 
1043-28 117 1048-70 144 
1043-29 117 1048-71 148 
1043-30 118 1049-72 148 
1043-31 120 1049-73 148 
1044-32 121 1049-74 148 
1044-33 121 1049-75 148 
1044-34 121 1049-77 146 
1044-35 121 1049-78 146 
1044-36 122 1049-79 146 
1044-37 122 1049-80 150 
1044-38 123 1050-81 46 
1044-39 123 1050-82 151 
1045-40 138 1050-83 151 
1045-41 126 1051-84 152 
1045-42 124 1051-85 154 
1045-43 143 1051-86 155 
1046-44 135 1051-87 154 
1046-45 126 1051-88 154 
1046-46 131 1052-89 158 
1046-47 126 1052-90 156 
1046-48 126 1052-91 156 
1046-49 129 1052-92 163 
1046-50 132 1052-93 164 
1046-51 132 1053-94 163 
1046-52 129 1053-95 183 
1046-53 123 1053-96 184 
1046-54 123 1053-97 182 
1047-55 133 1053-98 245 
1047-56 137 1053-99 186 
1047-57 142 1054- 1 190 
1047-58 139 1054- 2 189 
1047-59 140 1054- 3 189 
1047-60 138 1054- 4 189 
1047-61 141 1054- 5 191 
1047-62 139 1055- 6 191 
1048-63 140 1055- 7 192 
1048-64 140 1055- 8 192 
1048-65 142 1055- 9 193 
1048-66 143 1056-10 23 
1048-67 144 1056-11 195 
1048-68 144 1056-12 196 
1048-69 144 1056-13 196 
DRUGGISTS 
1082-33 25 1083-44 16 
1082-34 29 1083-45 16 
1082-35 29 1083-46 16 
1082-36 24 1083-47 6 
1082-37 24 1083-48 74 
1082-38 29 1084-49 39 
1082-39 29 1084-50 39 
1083-40 29 1084-51 Chattel 
1083-41 32 Mortg. 180 
1083-42 23 1084-52 = Civ. 
1083-43 16 Rights 18 ! 
DRUNKARDS 
1096-46 p. 805 1097-60 65 
n. 66 1097-61 66 
1096-47 58 1097-62 71 
1096-48 57 1097-63 71 
1096-49 60 1098-64 71 
1096-50 61 1098-65 79 
1096-51 61 1098-66 79 
1096-52 61 1098-67 82 
1097-53 62 1098-68 83 
1097-54 62 1099-70 85 
1097-55 62 1099-71 85 
1097-56 63 1099-72 85 
1097-57 63 1099-73 86 
1097-58 64 1099-74 88 
1097-59 64} 1100-75 69 
DUELING 
1114-31 16 1115-40 19 
1114-32 16 1115-41 20 
1114-33 16 1115-42 20 
1114-34 16 1115-43 20 
1114-35 16 1115-44 20 
1114-36 16 1115-45 22 
1114-37 18 1115-46 22 
1114-38 19, 20 1115-47 22 
1115-39 19 1115-48 24 


14 Cye 19 C.J. 
Page Note Sec. 


1015-49 414 
1015-50 415 
1015-51 415 
1015-52 415 
1015-53 416 
1015-54 416 
1015-55 416 
1015-56 416 
1015-57 416 
1056-14 197 
1057-15 198 
1057-16 200 
1057-18 201 
1057-19 202 
1057-20 202, 203 
1057-21 202 
1058-23 205 
1058-24 205 
1058-25 207 
1059-26 207 
1059-27 207 
1059-28 219 
1059-29 218 
1059-30 231 
1060-31 231 
1060-32 231 
1060-33 23 
1060-34 210 
1060-35 213 
1060-36 213 
1060-37 214, 215 
1060-38 212 
1061-39 231 
1061-40 208 
1061-41 232 
1061-42 232 
1061-43 216 
1061-44 216 
1061-45 216 
1061-46 225 
1062-47 225 
1062-48 225 
1062-49 267 
1062-50 267 
1062-51 226 
1062-52 229 
1062-53 229 
1063-54 22) 
1063-55 23 
1063-56 238 
1063-57 238 
1084-53 41 
1084-54 42 
1084-55 38 
1084-56 Sales 
1084-57 57 
1085-59 36 
1085-60 36, 37 
1085-61 49 
1085-62 68 
1085-63 44 
1100-77 Wills 
1100-79 98 
1100-80 99 
1100-81 99 
1100-82 99 
1100-83 99 
1101-85 102 
1101-86 102 
1101-87 108 
1101-88 111 
1101-89 109 
1101-90 111 
1102-91 112 
1102-92 113 
1102-93 113 
1115-49 25 
1115-51 27 
1116-52 27 
1116-53 27 
1116-54 27 
1116-55 29 
1116-56 30 
1116-57 31 


1116-58 31 


14 Cye 19 C.J. 
Page Note} Sec. 
1015-58 416 
1015-59 416 
1015-60 417 
1015-61 417 
1015-62 418 
1016-63 418 
1016-64 418 
1016-65 419 
1016-66 419 
1063-58 241 
1064-59 242 
1064-60 226 
1064-61 248 
1064-62 261 
1064-63 261 
1064-64 261 
1064-65 261 
1065-67 256 
1065-68 256 
1065-69 258 
1065-70 256 
1065-71 260 
1065-72 260 
1065-73 260 
1065-74 257 
1066-75 258 
1066-76 258 
1066-77 257 
1066-78 258 
1066-79 258 
1066-80 269 
1067-81 269 
1067-82 270 
1067-83 270 
1067-84 271 
1067-85 271 
1067-86 272 
1067-87 274 
1067-88 275 
1067-89 277 
1067-90 277 
1068-91 275 
1068-92 244 
1068-93 244 
1068-94 244 
1068-95 244 
1068-96 244 
1068-97 280 
1068-98 281 
1068-99 244 
1068- 1 282 
1085-64 53 
1085-65 50 
1085-66 50 
1085-67 51 
“1086-68 52 
1086-69 54 
1086-70 55 
1086-71 57 
1086-72 57 
1086-73 57 
1102-94 89 
1102-95 73 
1102-96 73 
1102-97 89 
1102-98 92 
1102-99 92 
1102- 1 96 
1103- 2 74 
1103- 3 74 
1103- 4 93 
1103- 5 75 
1103- 6 75 
1103- 7 114 
1103- 8 114 
1104- 9 116 
1116-59 32 
1116-60 32 
1117-61 33 
1117-62 33 
1117-63 35 
1117-64 35 
1117-65 35 
1117-66 34 


eo TC? 
14 Cye 19 C.J. 
Page Note Sec. 

1016-67 419 


1016-68 419 
1016-69 419 
1016-70 419 
1016-71 420 
1016-72 420 
1016-73 420 
1016-74 421 
1016-75 421 
1069- 2 282 
1069- 3 282 
1069- 4 283 
1069- 5 283 
1069- 6 283 
1069- 7 283 
1069- 8 283 
1069- 9 283 
1069-10 283 
1069-11 283 
1070-12 283 
1070-13 283 
1070-14 285 
1070-15 285 
1070-16 245 
1070-17 289 
1070-18 289 
1070-19 289 
1070-20 289 
1070-21 286, 287 
1070-22 287 
1070-23 288 
1070-24 286 
1071-25 286 
1071-26 290 
1071-27 290 
1071-28 290 
1071-30 291 
1071-31 291 
1071-32 292 
1072-33 292 
1072-34 262 
1072-35 262 
1072-36 262 
1072-37 262 
1072-38 245 
1072-39 263 
1073-40 263 
1073-41 297 
1073-42 299 
1073-43 299 
1073-44 299 
1086-74 55 
1087-75 58 
1087-76 58 
1087-77 58 
1087-78 58 
1087-79 59 
1087-80 60 
1087-81 45 
1087-82 45 
1104-10 120 
1104-11 117 
1104-12 119 
1104-13 117 
1105-14 118 
1105-15 118 
1105-16 118 
1105-17 118 
1106-18 118 
1106-19 115 
1106-20 121 
1106-21 122 
1106-22 123 
1106-23 123 
1117-67 36 
1117-68 36 
1117-69 37 
1117-70 38 
1117-71 38 
1118-72 43 
1118-73 44 
1118-74 44 


xvi CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 
| EASEMENTS 


—_—— ——_ 


14Cyc 19C.J.|14Cye 19C.J. 
Page Note Sec. | Page Note Sec. 
1139- 2 1 1152-90 54 
1139- 3 1) 1152-91 54 
1139- 4 1 1152-92 55 
1139- 5 1,10] 1152-93 55 
1139 6 1 1152-94 16 
1139- 7 1 1152-95 55 
1139- 8 2] 1152-96 68 
1140- 9 2 1152-97 68 
1140-10 4} 1153-98 68 
1140-11 4 1153-99 27 
1140-12 4} 1153-1 26 
1140-13 5 1153- 2 27 
1140-14 5} 1153- 3 27 
1140-15 5} 1153- 4 44 
1140-16 5] 1153-5 44 
1141-17 5 1154- 6 44 
1141-18 5 1154- 7 44 
1142-19 5 1154 8 44 
1142-20 u 1154- 9 44 
1142-21 8| 1154-10 60 
1142-22 9} 1154-11 60 
1142-23 2 1154-12 62 
1142-24 9] 1154-13 71 
1142-25 5] 1155-14 78 
1142-26 10} 1155-15 78 
1143-27 10 1155-16 78 
1143-28 10 1155-17 80 
1143-29 10} 1155-18 82 
1143-30 10 1155-19 82 
| 1143-31 10} 1156-20 72 
1143-32 10 1156-21 73 
1143-33 10 1156-22 73 
| 1143-34 10] 1156-23 73 
1143-35 10] 1156-24 77 
1143-36 10} 1156-25 77 
1143-37 10} 1156-26 77 
1143-38 10} 1157-27 77 
1143-39 10 1157-28 76 
1143-40 12 1157-29 76 
1143-41 12| 1157-30 76 
1144-42 12| 1157-31 76 
1144-43 ll 1157-32 84 
1144-44 11 1157-33 84 
1144-45 13 1157-34 84 
1144-46 Frauds, 1158-35 84 
St. of 1158-36 84 
1145-47 13| 1158-37 84 
1145-48 17 1158-38 84 
1145-49 18} 1158-39 84 
1145-50 17 1158-40 85. 
1145-51 17 1159-41 85 
1145-52 18 1159-42 16 
1145-53 18] 1159-43 90 
1145-54 18} 1159-44 90 
1146-55 18} 1159-45 91 
1147-56 18| 1159-46 91 
1147-57 51 1159-47 92 
1147-58 18 1160-48 92 
1147-59 181 1160-49 91 
1147-60 181 1160-50 93 
1147-61 18} 1160-51 93 
1148-62 19| 1160-52 93 
1148-63 19 1160-53 93 
1148-64 19 1160-54 94 
1148-65 19} 1160-55 94 
1148-66 19] 1160-56 94 
1148-67 23, 24,25 1160-57 94 
1148-68 23} 1160-58 140 
1148-69 34 1160-59 140 
1148-70 34 1161-60Evidence 
1148-71 34 1161-61 210 
1149-72 33 1161-62 210 
1149-73 36 1161-63 239 
1149-74 37 1161-64 239 
1149-75 38 1161-65 213 
1149-76 36 1161-66 213 
1149-77 36 1161-67 95 
1149-78 36 1162-68 95 
1149-79 36 1162-69 225, 224 
1149-80 40 1162-70 95 
1150-81 38 1162-71 95 
1150-82 49,50] 1162-72 95 
1150-83 53 | 1162-73 Railr’ds 
1151-84 59 1162-74 Railr’ds 
1151-85 59 1162-75 Railr’ds 
1151-86 43 1162-76 96 
1151-87 43 1163-77 96 
1151-88 53 1163-78 97 
1152-89 54] 1164-80 98 
Le pe ees 
15 Cyc 19C.J.|15 Cye 19C.J. 
Page Note Sec. | Page Note Sec. 
11- 1 1 12- 4 2 
1l- 2 1 12- 5 ; 
11- 3 1 12- 6 


———, —_—_~7_. | —————_. 


14Cye 19C.J. 
Page Note Sec. 


1164-81 Deeds 

357 
1164-82 Deeds 

357 
1164-83 99 
1164-84 99 
1164-85 99 
1164-86 97 
1165-88 100 
1165-89 100 
1165-90 100 
1165-91 100 
1165-92 100 
1166-93 103 
1166-94 103 
1166-95 103 
1166-96 103 
1166-97 103 
1167-98 94 
1167-99 104 
1167- 1 104 
1167- 2 106 
1168- 3 106 
1168- 4 107 
1168- 5 103,107, 

112 
1168- 6 7, 108 
1168- 7 108 
1168- 8 108 
1169- 9 109 
1169-10 104, 145 
1169-11 109 
1169-12 110 
1170-13 110 
1170-14 110 
1170-15 110 
1170-16 110 
1170-17 110 
1171-18 112 
1171-19 112 
1171-20 113 
1171-21 113 
1172-22 113 
1172-23 113 
1172-24 114 
1172-25 114 
1172-26 114 


1173-27 Estoppel 


1173-28 114 
1173-29 115 
1173-30 115 
1174-31 115 
1174-32 120 
1174-33 117 
1175-34 119 
1175-35 125 
1175-36 140 
1175-37 122 
1175-38 118 
1175-39 118 
1175-40 121 
1175-41 121 
1176-42 126 
1176-43 126 
1176-44 126 
1176-45 126 
1176-46 137 
1176-47 137 
1176-48 137 
1176-49 123 
1176-50 123 
1176-51 123 
1176-52 123 
1177-53 127 
1178-54 Dedica- 

tion 43 
1178-55 127 
1178-56 127 
1179-57 127 
1179-58 127 
1179-59 133 
1179-60 133 
1179-61 130 
1179-62 130 
1180-63 131 
1180-64 131 
1180-65 131 
1180-66 130 
1180-67 130 


Pe En 
15 Cye 19C.J. 
Page Note Sec. 
12-7 3 
12- 8 3 
12- 9 4 


Sy oe" 


14 Cyc 19 C.J. 
Page Note Sec. 


1181-68 102 1194-54 172 
1181-69 132 1194-55 172 
1181-70 132 1194-56 172 
1181-71 132| 1194-57 173 
1181-72 Bounda- | 1194-58 173 
ries 92, 107 1194-59 173 
1181-73 Bounda- | 1194-60 173 
ries 107} 1194-61 173 
1181-74 134] 1194-62 173 
1182-75 134 1195-63 173 
1182-76 134 1195-64 173 
1182-77 135 1195-65 174 
1182-78 135 | 1195-66 174 
1182-79 135 1195-67 174 
1182-80 135 | 1195-68 174 
1183-81 135 1195-69 174 
1183-82 138] 1195-70 176 
1183-83 138 | . 1195-71 176 
1183-84 143 1195-72 176 
1184-85 142 1195-73 177 
1184-86 Deeds] 1195-74 177 
274] 1196-75 178 
1185-87 140| 1196-76 178 
1185-88 140 | 1196-77 178 
1185-89 140 1196-78 178 
1185-90 144] 1196-79 135 
1185-91 149 | 1196-80 180 
1186-92 149 1196-81 180 
1186-93 149 1196-82 180 
1186-94 149 1196-83 181 
1186-95 150} 1196-84 181 
1186-96 150 1197-85 185 
1186-97 149] 1197-86 184 
1186-98 152| 1197-87 182 
1186-99 152 1197-88 184 
1187- 1 154| 1197-89 184 
1187- 2 151 1197-90 181 
1187- 3 151 1197-91 188, 274 
1188- 4 153 | 1197-92 188 
1188- 5 153] 1198-93 189 
1188- 6 153| 1198-94 190 
1188- 7 153} 1198-95 190 
1188- 8 156] 1198-96 193 
1189- 9 156} 1198-97 189 
1189-10 159 1198-98 192 
1189-11 156} 1198-99 192 
1189-12 156 1198- 1 189 
1189-13 159 1198- 2 192 
1190-14 . 161 1198- 3 189 
1190-15 161 1198- 4 188 
1190-16 161 1198- 5 188 
1190-17 148 1198- 6 189 
1190-18 162 1198- 7 193 
1190-19 163 | 1198- 8 188 
1190-20 163 1198- 9 187 
1190-21 163} 1199-10 187 
1191-22 164 1199-11 187 
1191-23 164 1199-12 187 
1191-24 164] 1199-13 187 
1191-25 164 1199-14 187 
1191-26 164 1199-15 197 
1191-27 165 1199-16 197 
1192-28 165 1199-17 181 
1192-29 165 1199-18 181 
1192-30 166 1199-19 195 
1192-31 166 1200-20 197 
1192-32 166 | 1200-21 196 
1192-33 166 1200-22 194 
1192-34 166 1200-23 195 
1192-35 166 1200-24 198 
1192-36 165 1200-25 199 
1192-37 165 1200-26 199 
1192-38 167 1200-27 199 
1192-39 167 1200-28 199 
1192-40 167 1200-29 199 
1193-41 167 1200-30 199 
1193-42 167 1200-31 199 
1193-43 167 1200-32 199 
1193-44 167 1200-33 199 
1193-45 167 1200-34 199 
1193-46 233 1201-35 201 
1193-47 169 1201-36 201 
1193-48 171 1201-37 201 
1194-49 171 1201-38 201 
1194-50 171 1201-39 202 
1194-51 171 1201-40 202 
1194-52 171 1201-41 94 
1194-53 171 1201-42 94 
1201-43 94 
EJECTMENT 
eo OCC -_-__ 
15 Cye 19C.J.|15Cye 19C.J. 
Page Note Sec. | Page Note Sec. 
12-10 4 13-13 4 
12-11 4 13-14 4 
13-12 4 13-15 5 


—_eeeeoeo errr 
14Cye 19C.J. 
Page Note Sec. 


14Cye 19C.J. 
Page Note Sec. 


1201-44 203 
1201-45 203 
1202-46 94 
1202-47 220 
1202-48 220 
1202-49 130 
1202-50 130 
1202-51 130 
1202-52 204 
1202-53 204 
1202-54 204 
1203-55 204 
1203-56 204 
1203-57 204 
1203-58 204 
1203-59 206 
1203-60 207 
1203-61 207 
1203-62 208 
1203-63 209 
1204-64 212 
1204-65 210 
1204-66: 210 
1204-67 210 
1204-68 211 
1204-69 211 
1204-70 212 
1204-71 212 
1204-72 212 
1204-73 212 
1204-74 212 
1205-75 213 
1205-76 213 
1205-77 213 
1205-78 215 
1205-79 215 
1205-80 216 
1205-81 216 
1205-82 216 
1205-83 216 
1206-84 217 
1206-85 217 
1206-86 218 
1206-87 218 
1206-88 218 
1206-89 219 
1207-90 219 
1207-91 227 
1207-92 94 
1207-93 Con- 

tracts 489 
1207-94 219 
1207-95 219 
1207-96 219 
1207-97 219 
1207-98 219 
1207-99 219 
1207- 1 219 
1207- 2 222 
1207- 3 222 
1208- 4 222 
1208- 5 223 
1208- 6 223 
1208- 7 223 
1208- 8 223 
1208- 9 224 
1208-10 224 
1208-11 224 
1208-12 224 
1208-13 225 
1208-14 225 
1209-15 226 
1209-16 226 
1209-17 226 
1209-18 225 
1209-19 227 
1209-20 227 
1209-21 227 
1209-22 228 
1209-23 228 
1210-24 228 
1210-25 230 
1210-26 229 
1210-27 229 
1210-28 240 
1210-29 229 
1210-30 229 
1210-31 229 


15 Cye 19C.J. 
Page Note Sec. 
13-16 5 
13-17 5 
14-18 5 


14Cye 19C.J. 
Page Note Sec. 


1210-32 231 
1210-33 231 
1211-34 231 
1211-35 231 
1211-36 231 
1211-37 232 
1211-38 233 
1211-39 233 
1211-40 233 
1211-41 225 
1211-42 234 
1211-43 234 
1211-44 236 
1211-45 236 
1212-46 238 
1212-47 238 
1212-48 238 
1212-49 238 
1212-50 238 
1212-51 239 
1212-52 239 
1212-53 239 
1212-54 240 
1212-55 240 
1212-56 240 
1212-57 240 
1213-58 240 
1213-59 240 
1213-60 240 
1213-61 240 
1213-62 241 
1213-63 241 
1213-64 242 
1214-65 242 
1214-66 243 
1214-67 243 
1214-68 243 
1214-69 243 
1214-70 244 
1214-71 244 
1214-72 244 
1214-73 244 
1215-74 246 
1215-75 246 
1215-76 225 
1215-77 246 
1215-78 246 
1215-79 247 
1215-80 247 
1215-81 247 
1215-82 248 
1215-83 249 
1215-84 249 
1215-85 249 
1215-86 250 
1215-87 250 
1215-88 250 
1216-89 250 
1216-90 250 
1216-91 250 
1216-92 251 
1216-93 251 
1216-94 252 
1216-95 252 
1216-96 252 
1216-97 252 
1216-98 252 
1216-99 252 
1216- 1 253 
1217- 2 253 
127- 3 253 
1217- 4 253 
1217- 5 253 
1217- 6 253 
1217- 7 253 
1217- 8 254 
1217- 9 254 
1218-10 254 
1218-11 255 
1218-12 255 
1218-13 255 


1218-15 255 
1218-16 255 
1218-17 256 
1218-18 256 
1218-19 256 
1219-20 258 
1219-21 258 


15Cye 19C.J. 
Page Note Sec. 
14-19 5 
14-20 5 
14-21 5 


14 Cyc 
Page Note Sec. 


1219-22 258 
1219-23 258 
1219-24 258 
1219-25 260 
1219- 26 260 
1219-27 261 
1219-28 261 
1220-29 261 
1220-30 261 
1220-31 261 
1220-32 262 
1220-33 262 
1220-34 262 
1220-35 263 
1220-36 264 
1220-37 264 
1220-38 264 
1220-39 264 
1220-40 266 
1221-41 266 
1221-42 266 
1221-43 266 
1221-44 266 
1221-45 267 
1221-46 267 
1221-47 267 
1221-48 267 
1221-49 268 
1222-50 268 
1222-51 268 
1222-52 269 
1222-53 270 
1222-54 270 
1222-55 270 
1222-56 181 
1222-57 181 
1222-58 181 
1222-59 271 
1222-60 188 
1223-61 189 
1223-62 190 
1223-63 192 
1223-64 192 
1223-65 272 
1223-66 272 
1223-67 272° 
1223-68 272 
1223-69 272 
1223-70 274 
1223-71 272 
1223-72 273 
1223-73 273 
1223-74 273 
1223-75 273 
1223-76 274 
1224-77 274 
1224-78 199 
1224-79 199 
1224-80 275 
1224-81 275 
1224-82 199 
1224-83 199 
1224-84 199 
1224-85 275 
1224-86 276 
1224-87 277 
1224-88 278 
1224-89 278 
1224-90 278 
1224-91 279 
1225-92 279 
1225-93 274 
1225-94 279 
1225-95 279 
1225-96 274 
1225-97 279 
1225-98 279. 
1225-99 279 
1225- 1 279 
1225- 2 280 
1225- 3 280 
1225- 4 280 
1225- 5 282 
1225- 6 282 
1225- 7 282 
1225- 8 282 
1226- 9 282 
1226-10 282 
1226-11 282 
_ UC eo 7 
15 Cye 19C.J. 
Page Note Sec. 
14-22 5 
14-23 5 


14-24 5 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


EJECTMENT — Continued 


-~7~—_—_— —. ) ——_— oa". AE SON EE oe 
15Cye 19C.3.)}15Cye 19 CJ.}15Cye 19 C.J. 
Page Note Sec. | Page Note Sec. | Page Note Sec- 
14-25 5 27-25 21 37-26 30 
14-26 6 27-26 21 37-27 Adv. 
14-27 6 27-27 21 Poss. 15 
15-28 6 27-28 21 37-28 Adv. 
415-29 6 27-29 21 Poss. 15 
15-30 6 27-30 21 37-29 Adv. 
15-31 6 27-31 21 Poss. 497 
15-32 " 27-32 21 37 30 31 
15-33 8 27-33 21 37-31 31 
15-34 8 27-34 21 38-32 31 
15-35 8 27-35 21 38-33 31 
15-36 9 28-36 / 22 38-34 31 
16-37 9 28-37 23 88-35 31 
16-38 9 28-38 23 38-36 32 
416-39 9 29-39 23 38-37 32 
16-40 9 29-40 23 39-38 32 
16-41 9 29-41 24 39-39 32 
16-42 9 29-42 24 39-40 32 
16-43 9 29-43 24 39-41 32 
16-44 9 29-44 24 39-42 32 
16-45 9 29-45 24 39-43 32 
16-46 10 29-46 24 39-44 Adv. 
18-47 9 30-47 24 Poss. 64 
16 48 9 30-48 25 39-45 Adv. 
16-49 9 30-49 25 Poss. 85 
16-50 10 30-50 25 39-46 33 
36-51 10 30-51 25 39-47 33 
17-52 10 31-52 25 40-48 33 
17-53 10 31-53 25 41-49 33 
17-54 10 31-54 25 41-50 33 
17-55 10 31-55 25 41-51 33 
37-56 10 31-56 25 41-52 33 
37-57 10 31-57 25 41-53 33 
17-58 10 31-58 25 41-54 34 
47-59 11 31-59 25 41-55 14 
17-60 11 31-60 25 41-56 34 
47-61 11 31-61 25 42-57 34 
18-62 11 31-62 25 42-58 34 
18-63 36 31-63 25 42-59 34 
18-64 12 31-64 25 42-60 34 
18-65 12 31-65 25 42-61 35 
19-66 12 32-66 25 42-62 35 
19-67 12 32-67 25 42-63 35 
19-68 12 32-68 25 42-64 35 
19-69 12 32-69 25 42-65 35 
19-70 12 32-70 25 42-66 35 
19-71 12 32-71 25 42-67 35 
19-72 12 32-72 25 43-68 35 
19-73 12 32-74 25 43-69 35 
19-74 12 32-75 455 43-70 35 
19-75 12 32-76 25 43-71 35 
19-76 12 32-77 25 43-72 36 
20-77 12 32-78 26 43-73 36 
20-78 12 32-79 26 44-74 36 
20-79 12 33-80 26 44-75 36 
20-80 12 33-81 26 44-76 36 
20-81 13 33-82 26 44-77 36 
20-82 13 33-83 26 45-78 37 
| 20-83 13 33-84 26 45-79 37 
20-84 13 33-85 27 45-80 37 
20-85 13 33-86 27 45-81 By 
20-86 14 34-87 27 45-82 37 
22-87 14 34-88 27 45-83 37 
22-88 14 34-89 27 46-84 14 
22-89 14 34-90 26 46-85 37 
22-90 14 34-91 27 46-86 38 
23-91 14 34-92 27 46-87 38 
23-92 15 34-93 27 46-88 38 
23-93 £15 35-94 27 46-89 38 
23-94 15 35-95 27 46-90 38 
23-95 15 35-96 27 46-91 38 
23-96 16 35-97 27 47-92 38 
23-97 16 35-98 27 47-93 38 
23-98 16 35-99 27 47-94 38 
23-99 16 35- 1 27 47-95 38 
23- 1 17 35- 2 27 47-96 39 
23- 2 17 35- 3 Pee 48-97 39 
23- 3 18 35- 4 28 48-98 40 
23- 4 18 35- 5 28 48-99 40 
24-5 18 35- 6 28 48- 1 40 
4 6 18 35- 7 28 48- 2 40 
M- 7 18 35- 8 28 48- 3 40 
24 8 18 35- 9 28 48- 4 40 
24-9 18 35-10 25 40- 5 40 
24-10 18 36-11 29 49- 4 40 
24-11 18 36-12 29 49-7 40 
-12 18 36-13 29 49- 8 40 
24-13 18 36-14 30 49- 9 40 
4-14 18 36-15 30 49-10 40 
25-15 18 36-16 30 49-11 40 
25-16 19 36-17 30 49-12 40 
25-17 20 36-18 30 49-13 40 
26-18-21 37-19 30 49-14 40 
26-19 21 37-20 30 49-15 40 
26-20 21 37-21 30 49-16 40 
26-21 21 37-22, 30 49-17 40 
26-22 21 37-23 30 49-18 40 
26-23 21 37-24 30 49-19 41 
27-24 21 37-25 30 49-20 41 


eee 


15 Cye 19 C.J. 
Page Note Sec. 
49-21 41 
49-22 41 
49-23 41 
49-24 41 
49-25 41 
49-26 41 
50-27 42 
50-28 42 
50-29 42 
50-30 42 
50-31 43 
50-32 43 
50-33 43 
50-35 44 
50-36 44 
51-37 44 
51-38 44 
51-39 19 
51-40 44 
51-41 44 
51-42 45 
51-43 45 
51-44 45 
52-45 45 
52-46 45 
52-47 45 
52-48 45 
52-49 45 
52-50 45 
52-51 45 
52-53 45 
52-54 45 
53-55 45 
53-56 45 
53-57 46 
53-59 47 
53-60 47 
53-61 47 
53-62 48 
53-63 48 
53-64 48 
53-65 48 
53-66 48 
53-67 48 
53-68 48 
54-69 49 
54-70 49 
54-71 49 
54-72 49 
54-73 49 
54-74 49 
54-75 49 
55-76 49 
55-77 50 
55-78 50 
55-79 50 
55-80 50 
55-81 50 
55-82 50 
55-83 50 
55-84 51 
55-85 51 
55-86 51 
55-87 51 
55-88 52 
56-89 53 
56-90 53 
56-91 53 
56-92 53 
56-93 53 
56-94 54 
56-95 54 
56-96 53 
56-97 54 
56-98 54 
56-99 54 
56- 1 54 
56- 2 54 
56-3 55 
57- 4 55 
57- 5 55 
57- 6 55 
57- 7 55 
57- 8 55 
57- 9 55 
57-10 55 
57-11 55 
58-12 55 
58-13 55 
58-14 55 
58-15 55 
58-16 55 
58-17 55 
58-18 55 
58-19 55 
58-20 55 
58-21 55 
58-22 55 
58-23 55 


15Cye 19C.J. 
Page Note Sec. 
58-24 55 
58-25 55 
58-26 55 
58-27 55 
59-28 55 
59-29 55 
59-30 55 
69-31 55 
59-32 55 
59-33 55 
59-34 55 
59-35 55 
59-36 56 
59-37 Judgm. 
59-38 @ 
59-39 is 
59-40 * 
59-41 = 
59-42 57 
59-43 57 
60-44 57 
60-45 57 
60-46 57 
60-47 57 
60-48 57 
60-49 iyi 
60-50 57 
60-51 58 
60-52 Insolvy. 
60-53 44 
60-54 Mun. 
Corp. 
60-55 58 
60-56 Insane 
Persons 
60-57 59 
60-58 59 
61-59 59 
61-60 60 
61-61 60 
61-62 Quiet. 
Title 
61-63 Quiet 
Title 
61-64 p. 1073 
n. 37 
62-65 61 
62-66 61 
62-67 61 
62-68 62 
64-69 62 
64-70 62 
64-71 62 
64-72 62 
64-73 62 
64-74 63 
64-75 63 
64-76 63 
64-77 63 
64-78 64 
64-79 65 
64-80 65 
64-81 66 
64-82 66 
65-83 66 
65-84 67 
65-85 67 
65-86 68 
65-87 68 
65-88 68 
66-90 69 
66-91 69 
66-92 69 
66-93 70 
66-94 70 
67-95 70 
67-96 71 
67-97 71 
67-98 72 
68-99 72 
68 1 Wie 
68- 2 72 
68- 3 72 
68- 4 73 
69- 5 73 
69- 6 73 
69- 7 73 
69- 8 74 
69- 9 74 
69-10 75 
69-11 75 
69-12 76 
70-13 76 
70-14 77 
70-15 77 
70-16 77 
70-17 77 
70-18 77 
70-19 77 


15 Cyc 


—. | __—_——_—. |. | — 


| 
19 C.J. 


Page Note Sec. 
70-20 77 
71-21 78 
71-22 78 
71-23 78 
71-24 78 
71-25 79 
72-26 79 
72-27 80 
72-28 80 
72-29 80 
72-30 80 
73-31 80 
73-32 81 
73-33 81 
73-34 81 
73-35 81 
73-36 82 
73-37 82 
74-38 82 
74-39 82 
74-40 82 
74-41 82 
74-42 82 
74-43 83 
74-44 83 
74-45 84 
75-46 84 
75-47 84 
75-48 84 
75-49 84 
75-50 84 
75-51 84 
75-52 84 
75-53 84 
75-54 85 
76-55 85 
76-56 85 
76-57 85 
76-58 85 
76-59 86 
77-60 86 
77-61 86 
77-62 87 
77-63 87 
78-64 87 
78-65 87 
78-66 88 
78-67 88 
78-68 88 
78-69 88 
78-70 88 
78-72 89 
78-73 89 
78-74 90 
79-75 90 
79-76 90 
79-77 90 
79-78 91 
79-79 92 
79-80 92 
79-81 93 
79-82 93 
79-83 93 
79-84 94 
80-85 94 
80-86 94 
80-87 102 
80-88 96 
80-89 96 
80-90 96 
80-91 96 
80-92 96 
80-93 Abatem. 

&R. 391 
80-94 96 
80-95 96 
80-96 95 
80-97 95 
80-98 96 
80-99 96 
80- 1 95 
80- 2 96 
80- 3 96 
81-4 96 
81- 5 96 
81- 6 96 
81-7 96 
81- 8 96 
81- 9 96 
81-10 96 
81-11 97 
81-12 97 
81-13 97 
81-14 97 
81-15 97 
81-16 97 
81-17 97 
81-18 97 


15 Cye 
Page Note Sec. 
8 97 


i, 
19 C.J. 


2-20 

82-21 97 
82-22 97 
82-23 97 
82-24 97 
82-25 98 
82-26 98 
82-27 98 
82-28 Judgm 
82-29 98 
83-30 98, 102 
83-31 99 
83-32 99 
83-33 99 
83-34 99 
83-35 99 
84-36 59, 101 
84-37 101 
84-38 101 
84-39 101 
84-40 101 
84-41 98 
84-42 102 
85-43 102 
85-44 102 
85-45 102 
85-46 102 
85-47 103 
85-48 104 
85-49 99 
85-50 99 
85-51 105 
86-52 105 
86-53 105 
86-54 105 
86-55 105 
86-56 101 
87-57 101 
87-58 101 
87-59 101 
87-60 101 
87-61 101 
87-62 101 
87-63 Abatem. 
& R. 458 
88-64 Abatem. 
& R. 486 
88-65 Abatem. 
& R. 242 
88-66 Abatem. 
& R. 242 
88-67 Abatem. 
& R. 241 
88-68 Abatem. 
& R. 243 
88-69 Abatem. 
& R. 525 
88-70 97 
88-71 98 
88-72 106 
88-73 106 
88-74 107 
88-75 107 
88-76 107 
88-77 107 
88-78 106 
88-79 106 
88-80 107 
88-81 106 
89-82 106 
89-83 108 
89-84 108 
89-85 108 
89-86 108 
89-87 108 
89-88 109 
89-89 109 
89-90 109 
90-91 110 
90-92 110 
90-93 110 
90-94 111 
90-95 lll 
90-96 111 
90-97 111 
90-98 111 
90-99 111 
90- 1 111 
90- 2 111 
90- 3 lll 
90- 4 111 
90- 5 lll 
90- 6 112 
90- 7 p. 1105 
nT 

90- 8 113 
g1- 9 113 
91-10 113 
91-11 113 


XVil 


15 Cyc 19C.J. 
Page Note Sec. 
91-12 113 
91-13 113 
91-14 113 
91-15 113 
91-16 113 
91-17 113 
92-18 113 
92-19 116 
92-20 113 
92-21 “113 
92-22 113 
92-23 114 
92-24 114 
92-25 114 
92-26 114 
92-27 114 
92-28 115 
92-29 115 
93-30 115 
93-31 115 
93-32 115 
93-33 115 
93-34 115 
93-35 115 
93-36 115 
93-37 115 
93-38 115 
93-39 115 
93-40 115 
93-41 115 
93-42 201 
93-43 115 
93-44 115 
94-45 115 
94-46 115 
94-47 115 
94-48 115 
94-49 115 
94-50 115 
94-51 115 
94-52 115 
94-53 115 
94-54 115 
94-55 115 
94-56 115 
94-57 115 
95-58 115 
95-59 116 
95-60 116 
95-61 116 
95-62 116 
96-63 116 
96-64 116 
96-65 116 
96-66 117 
96-67 117 
96-68 117 
96-69 117 
96-70 116 
97-71 116 
97-72 118 
97-73 118 
97-74 118 
97-75 118 
97 76 119 
98-77 126 
98-78 120 
98-79 120 
98-80 120 
98-81 120 
98-82 120 
98-83 120 
98-84 120 
98-85 120 
98-86 120 
98-87 121 
98-88 121 
99-89 121 
99-90 122 
99-91 123 
99-92 123 
99-93 123 
99-94 123 
99-95 124 
99-96 125 
99-97 125 
99-98 125 
99-99 156 
99- 1 157 
100- 2 155 
100- 3 125 
100- 4 125 
100- 5 126 
100- 6 169 
100- 7 126 
100- 8 126, 168 
100- 9 127 
100-10 127 
100-11 127 


XVili 


—_— 


Page Note Sec. 


100-12 126 
101-13 128 
101-14 128 
101-15 128 
101-16 128 
101-17 128 
101-18 127 
101-19 127 
102-20 127 
102-21 127 
102-22 155 
102-23 127 
102-24 129 
102-25 129 
102-26 130 
102-27 130 
102-28 130 
103-29 130 
103-30 130 
103-31 130 
103-32 130 
103-33 130 
103-34 130 
103-36 130 
103-37 131 
104-38 131 
104-39 Pleading 
104-41 133 
104-42 133 
104-43 128 
194-44 132 
104-45 132 
104-46 134 
104-47 134 
105-48 134 
105-49 134 
105-50 134 
105-51 134 
105-52 134 
105-53 134 
105-54 135 
105-55 155 
105-56 155 
105-57 160 
106-58 164 
106-59 11 
106-60 162 
106-61 162 
106-62 162 
106-63 162 
106-64 161 
106-65 161 
106-66 161 
106-67 162 
106-68 162 
106-69 162 
106-70 159 
106-71 159 
107-72 159 
107-73 159 
107-74 159 
107-75 159 
107-76 136 
107-77 136 
107-78 137 
107-79 137 
107-80 137 
107-81 137 
107-82 137 
107-83 138 
107-84 130 
107-85 138 
108-86 139 
108-87 140 
108-88 140 
108-89 140 
108-90 140 
108-91 140 
108-92 141 
108-93 141 
108-94 141 
108-95 141 
108-96 141 
109-97 141 
109-98 142 
109-99 142 
109- 1 142 
109- 2 142 
109- 3 143 
110- 4 144 
110- 5 144 
110- 6 144 
110- 7 144 
110- 8 144 
110- 9 144 
110-10 144 
110-11 144 
110-12 145 
110-13 145 
110-14 144 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 
EJECTMENT — Continued 


| 


ae e_N_exq“r — | —_—_ - 
Cye 19C.J.|15Cye 19C.J.]15Cye 19CJ.)15Cye 19C.J5.| 15 Cyc 19C.J.|15Cye 19C.3.}15 Cyc 19C.J. 
Page Note Bee 


Page Note Ber 


110-15 44 
110-16 144 
110-17 146 
110-18 147 
110-19 147 
111-20 147 
111-21 148 
111-22 148 
111-23 149 
111-24 150 
_ 111-25 150 
111-26 150 
111-27 151 
112-28 152 
112-29 152 
112-30 153 
112-31 154 
112-32 154 
112-33 154 
112-34 154 
113-35 154 
113-36 160 
113-37 160 
113-38 160 
113-39 181 
113-40 181 
113-41Champ- 
erty & M. 
110 
113-42 165 
113-43 163 
113-44 155 
114-45 127 
114-46 130 
114-47 187 
114-49 188 
114-50 158 
114-51 318 
114-52 318 
114-53 318 
114-54 318 
114-55 318 
115-56 318 
115-57 202 
115-58 183 
115-59 201 
115-60 187 
115-61 251 
115-62 201 
115-63 202 
115-64 201 
115-65 185 
116-66 316 
116-67 180 
116-68 180 
116-69 202 
116-70 180 
116-71 180 
116-72 189-199 
116-73 189-199 
116-74 189-199 
117-75 252 
117-76 201 
117-77 201 
117-78 253 
117-79 253 
117-80 202 
117-81 201 
117-82 256 
117-83 255 
118-84 255 
118-85 255 
118-86 254 
118-87 254 
118-88 254 
118-89 254 
118-90 201 
118-91 201 
118-92 201 
119-93 201 
119-94 201 
119-95 181 
119-96 202 
119-97 167 
119-98 167 
119-99 167 
119 1 168 
120- 2 169 
120- 3 168 
120- 4 168 
120- 5 229 
120- 6 245 
120- 7 168 
120- 8 168 
120- 9 168 
120-10 169 
120-11 170 
121-12 170 
121-13 170 
121-14 170 


Page Note Sec. 


121-15 169 
121-16 171 
121-17 172 
121-18 172 
122-19 Champ- 
erty& M. 

110 

122-20 172 
122-21 174 
122-22 174 
122-23 168 
122-24 168 
122-25 168 
122-26 168 
122-27 174 
122-28 168 
122-29 174 
122-30 175 
123-31 175 
123-32 178 
123-33 178 
123-34 178 
123-35  Stipu- 
lations 

123-36 Stipu- 
lations 

123-37 p. 1151 
tea 

124-38 201 
124-39 201 
124-40 201 
124-41 201 
124-42 201 
124-43 201 
124-44 201 
124-45 201 
124-46 201 
125-47 201 
125-48 201 
125-49 201 
125-50 201 
125-51 202 
126-52Evidence 
126-53 203 
126-54 200 
126-55 200 
126-56 200 
126-57 200, 201 
126-58 200 
126-59 200 
126-60 200 
126-61 210 
126-62 207 
127-63 209 
127-64 252 
127-65 209 
127-66 209 
127-67 207 
127-68 208 
127-69 210 
127-70 210 
127-71 211 
128-72 205 
128-73 205) 
128-74 210 
128-75 206 
128-76 205 
128-77 211 
128-78 211 
128-79 211 
128-80 211 
128-81 211 
128-82 211 
128-83 211 
128-84 205 
129-85 205 
129-86 212 
129-87 214 
129-88 212 
129-89 212 
129-90 212 
129-91 213 
129-92 213 
129-93 213 
129-94 214 
129-95 214 
129-96 214 
129-97 214 
129-98 214 
129-99 215 
129-1 215 
130- 2 215 
130- 3 216 
130- 4 216 
130-5 216 
130- 6 216 
130- 7 216 
131- 9 216 
131-10 216 
131-11 216 


Page Note Sec. 


—_— 


131-12 216 
131-13 216 
131-14 216 
131-15 216 
131-16 216 
131-17 217 
131-18 217 
131-19 217 
131-20 217 
131-21 218 
132-22 218 
132-23 221 
132-24 221 
132-25 222 
132-26 222 
133-27 223 
133-28 223 
133-29 223 
133-30 222 
133-31 222 
134-32 222 
134-33 225 
134-34 224 
134-35 246 
134-36 224 
134-37 224 
134-38 248 
134-39 242 
134-40 235 
134-41 235 
134-42 224 
134-43Improvt. 
135- 228 
135-45 228 
135-46 226 
135-47 226 
136-48 228 
136-49 228 
136-50 226 
136-51 243 
136-52 248 
136-53 236 
136-54 236 
136-55 244 
137-56 222, 229 
238 
137-57 222 
137-58 216 
137-59 245 
137-60 245 
137-61 245 
138-62 245 
138-63 245 
138-64 245 
138-65 230 
138-67 241 
138-68 228 
138-69 235 
138-70 235 
138-71 224 
138-72 224 
138-73 239 
138-74 224 
138-75 240 
139-76 240 
139-77 231 
9-78 231 
39-79 232 
139-80 234 
140-81 233 
140-82 233 
141-83 233 
141-84 238 
141-86 229 
141-87 229 
141-88Evidence 
141-89 229 
141-90 229 
141-91 229 
141-92 229 
142-93 229 
142-94 229 
142-95 229 
142-96 229 
142-97 229 
142-98 229 
142-99 214 
142- 1 229 
142- 2 229 
142- 3 229 
142- 4 229 
142- 5 229 
142- 6 229 
142- 8 235 
143- 9 237 
143-10 230 
143--11 230 
143-12 230 
143-13 226 
143-14 248 | 


—_— 


Page Note Sec. 


143-15 
143-16 
143-17 
143-18 
144-19 
144-20 
144-21 
144-22 
144-23 


152-15 
152-16 


152-17 


152-18 258 
152-19 258 
152-20 258 
153-21 258 
153-22 258 
153-23 258 
153-24 254 
153-25 254 
153-26 254 
153-27 278 
153-28 266 
153-29 266 
154-30 266 
154-31 266 
154-32 266 
154-33 266 
154-34 266 
154-35 266 
154-36 p. 1189 
n. 21 

154-37 267 
154-38 | 267 
154-39 268 
154-40 267 
154+41 268 
154-42 268 
155-48 Arbitr. & 
A. 37 

155-44 159 
155-45 159 
155-46 159 
155-47 159 
156-48 306 
156-49 311 
156-50 270 
156-51 270 
156-52 270 
156-53 270 
156-54 269 
156-55 272 
156-56 282 
156-57 272 
156-58 272 
156-59 111 
157-60 111 
157-61 111 
157-62 111 
157-63 273 
157-64 273 
157-65 273 
157-66 273 
157-67 273 
157-68 274 
157-69 274 
157-70 274 
157-71 274 
158-72 274 
158-73 274 
158-74 274 
158-75 274 
158-76 274 
158-77 274 
158-78 274 
158-79 274 
158-80 39 
158-81 273 
158-82 274 
158-83 274 
159-84 274 
159-85 274 
159-86 274 
159-87 221 
159-88 275 
159-89 275 
159-90 275 
159-91 274 
159-92 274 
160-93 276 
160-94 276 
160-95 276 
160-96 268 
160-97 269 
160-98 269 
160-99 273 
160- 1 269 
160- 2 269 
160- 3 269 
160- 4 271 
160- 5 271 
160- 7 277 
161- 8 277 
161- 9 277 
161-10 278 
162-11 278 
162-12 ,. 278 
162-13 278 
162-14 278 
162-15 278 
162-16 278 
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172- 4 
172- 5 


173- 6 Jud, 
173- 7 


173- 8 
173- 9 
173-10 
173-11 
173-12 
173-13 
173-14 
174-15 
174-16 
174-18 
174-19 
174-20 
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174-21 298 
174-22 298 
174-23 298 
174-24 303 
174-25 298 
174-26 298 
174-27 312 
174-28 298 
174-29 309 
175-30 305 
175-31 315 
175-32 315 
175-33 328 
175-34 319 
175-35 298 
175-36 298 
175-37 303, 305 
175-38 315 
175-39 303 
175-40 298 
175-41 303 
175-42 299 
176-44 305 
176-45 305 
176-46 305 
176-47 304 
176-48 304 
176-49 304 
176-50 300 
176-51 300 
177-52 301 
177-53 302 
177-54 302 
177-55 302 
178-56 302 
178-57 299 
178-58 299 
178-59 299 
178-60 309 
178-61 309 
178-62 309 
178-63 310 
179-64 310 
179-65 310 
179-66 306 
179-67 308 
179-68 308 
179-69 311 
179-70 311 
180-71 311 
180-72 311 
180-73 311 
180-74 312 
180-75 312 
180-76 312 
180-77 314 
180-78 316 
180-79 312 
180-80 317 
181-81 317 
181-82 312 
181-83 312 
181-84 312 
181-85 312 
181-86 312 
181-87 312 
181-88 312 
181-90 312 
181-91 315 
182-92 316 
182-93 317 
182-94 320 
182-95 320 
182-96 320 
182-97 318 
183-98 319 
183-99 319 
183- 1 317 
183- 2 Bye 
183- 3 313 
183- 4 313 
183- 5 313 
183- 6 313 
183- 7 313 
183- 8 313 
183-10 321 
184-11 321 
184-12 321 
184-13 321 
184-14 321 
184-16 327 
184-17 328 
184-18 328 
184-19 328 
184-20 328 
184-21 328 
184-22 328 
184-23 328 
184-24 331 
184-25 331 
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185-26 331 
185-27 331 
185-28 331 
185-29 327 
185-30 329 
185-31 328 
185-32 328 
185-33 328 
185-34 328 
186-35 328 
186-37 329 
186-38 329 
186-39 329 
186-40 329 
186-41 330 
186-42 331 
186-43 331 
186-44 331 
186-45 331 
186-46 331 
186-47 335 
186-48 335 
186-49 335 
187-50 335 
187-51 335 
187-52 335 
187-53 335 
187-54 335 
187-55 335 
187-56 335 
187-57 335 
187-58 335 
187-59 335 
187-60 835 
187-61 335 
187-62 335 
187-63 335 
187-64 335 
187-65 335 
187-66 335 
187-67 335 
187-68 335 
187-69 335 
188-70 335 
188-71 333 
188-72 333 
188-73 334 
188-74 334 
188-75 334 
188-76 334 
188-77 334 
188-78 334 
188-79 334 
188-80 334 
-188-81 334 
188-82 334 
188-83 334 
188-84 334 
188-85 337 
189-86 337 
189-87 337 
189-88 337 
189-89 339 
189-90 339 
189-91 338 
189-92 338 
189-93 338 
189-94 338 
189-95 338 
189-96 336 
189-97 336 
189-98 336 
189-99 336 
189- 1 336 
190-2 . 336 
190- 3 336 
190- 4 340 
190- 5 340 
190- 6 340 
191-7 340 
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Page Note Sec. 
191- 8 340 
192- 9 340 
192-10 340 
192-11 340 
192-12 340 
192-13 340 
192-14 340 
193-15 340 
193-16 App. & 
E. 1 

193-17 340 
193-18 340 
193-19 340 
193-20 340 
194-21 340 
194-22 340 
194-24 340 
194-25 340 
194-27 340 
194-28 340 
194-29 340 
194-30 340 
194-31 340 
194-32 340 
194-33 340 
194-34 340 
194-35 p. 1228 
n. 49 

194-37 341 
195-38 341 
195-39 341 
195-40 341 
195-41 341 
195-42 342 
195-43 342 
195-44 App. & 
E. 3293 

195-45 342 
195-46 342 
195-47 342 
195-48 342 
195-49 342 
195-50 342 
196-51 342 
196-52 342 
196-53 342 
196-54 342 
196-55 342 
196-56 343 
196-57 343 
196-58 343 
196-59 343 
196-60 343 
196-61 344 
196-62 344 
197-63 345 
197-64 345 
197-65 345 
197-€6 345 
197-67 345 
197-68 345 
197-69 p. 1230 
n. 92 

197-70 346 
197-71 346 
197-72 347 
198-73 347 
198-74 347 
198-75 348 
198-76 348 
198-77 348 
198-78 348 
198-79 348 
198-80 348 
198-81 348 
198-82 349 
198-83 349 
198-84 349 
198-85 350 
198-86 351 
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198-87 351 
199-88 351 
199-89 351 
199-90 351 
199-91 351 
199-92 351 
199-93 351 
199-94 351 
199-95 351 
199-96 351 
199-97 351 
199-98 352 
199-99 352 
199- 1 353 
199- 2 354 
199- 3 354 
199- 4 354 
200- 5 354 
200- 6 354 
200- 7 355 
200- 8 355 
200- 9 355 
200-10 355 
200-11 355 
200-12 355 
200-13 355 
200-14 346 
200-15 356 
200-16 357 
200-17 357 
200-18 357 
200-19 357 
200-20 859 
200-21 359 
201-22 359 
201-23 359 
201-24 359 
201-25 359 
201-26 359 
201-27 359 
201-28 359 
201-29 359 
202-30 359 
202-31 359 
202-32 Judgm. 
202-33 é 
202-34 . 
202-35 ¢ 
202-36 & 
202-37 & 
203-38 4 
203-39 
203-40 i) 
203-41 & 
203-42 ao 
203-43 " 
203-44 ‘2 
203-45 & 
203-46 . 
203-47 & 
203-48 & 
203-49 & 
204-50 360 
204-51 360 
204-52 360 
204-53 360 
204-54 360 
204-55 360 
204-56 360 
204-57 360 
204-58 360 
204-59 361 
204-60 360 
204-61 361 
205-62 361 
205-63 361 
205-64 361 
205-65 361 
205-66 361 
205-67 361 
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205-68 361 
205-69 375 
205-70 375, 384 
206-71 375 
206-72 375 
206-73 375 
206-74 376 
206-75 376 
206-76 376 
206-77 376 
207-78 375 
207-79 377 
207-80 377 
207-81 377 
207-82 378 
207-83 378 
208-84 378 
208-85 379 
208-86 379 
208-87 379 
208-88 380 
208-89 380 
208-90 381 
208-91 381 
208-92 382 
209-93 383 
209-94 383 
209-95 383 
209-96 383 
209-97 383 
209-98 383 
209-99 383 
209- 1 384 
209- 2 384 
210- 3 384 
210- 4 384 
210- 5 384 
210- 6 384 
210- 7 384 
210- 8 384 
210- 9 384 
210-10 384 
210-11 384 
210-12 384 
211-13 385 
211-14 384 
211-15 385 
211-16 385 
211-17 385 
211-18 385 
211-19 386 
211-20 386 
211-21 386 
211-22 387 
211-23 390 
211-24 390 
211-25 387 
212-26 363 
212-27 360 
212-28 360 
212-29 363 
212-30 363 
212-31 363 
212-32 363 
212-33 363 
212-34 363 
212-35 363 
212-36 Judgm. 
212-37 363 
212-38 363 
212-39 363 
212-40 363 
213-41 363 
213-42 389 
213-43 362 
213-44 362 
213-45 362 
213-46 364 
213-47 364 
213-48 364 
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213-49 364 
213-50 365 
214-51 365 
214-52 365 
214-53 365 
214-54 365 
214-55 365 
214-56 365 
214-57 366 
214-58 366 
214-59 366 
214-60 366 
214-61 366 
215-62 366 
215-63 366 
215-64 366 
215-65 367 
215-66 367 
215-67 367 
215-68 367 
215-69 367 
215-70 367 
215-71 367 
215-72 367 
215-73 367 
216-74 368 
216-75 368 
216-76 368 
216-77 368 
216-78 369 
216-79 369 
216-80 369 
216-81 369 
216-82 369 
216-83 369 
216-84 369 
217-85 369 
217-86 369 
217-87 369 
217-88 369 
217-89 370 
217-90 370 
217-91 370 
217-92 371 
217-93 371 
217-94Receiv’ rs 
217-95 
217-96 “ 
217-97 “ 
217-98 388 
217-99 388 
218- 1 388 
218- 2 388 
218- 3 373 
218- 4 373 
218- 5 373 
218- 6 374 
218- 7 374 
218- 8 374 
218- 9 374 
218-10 374 
218-11 374 
218-12 p. 1247 
n. 32 
218-13 390 
219-14Improvt. 
219-15 a 
219-16 
219-17 390 
219-18Improvt. 
219-19 399 
219-20 391 
220-21 391 
220-22 391 
220-23Improvt. 
220-24 
220-25 oe 
220-26 = 
220-27 e 
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220-28Improvt. 
220-29 
220-30 
221-31 
221-32 
221-33 
221-34 
221-35 
221-36 
221-37 
221-38 
221-39 
221-40 
221-41 
221-42 
222-43 
222-44 
222-45 
222-46 
222-47 
222-48 
222-49 
222-50 
222-51 
222-52 
223-53 
223-54 
223-55 
223-56 
223-57 
223-58 
223-59 
223-60 
223-61 
223-62 
223-63 
224-64 
224-65 Improvt. 
224-66 390 
224-67Improvt. 
224-68 Judgm. 
224-69Improvt. 
224-70 

224-71 ts 
225-72 
225-73 
226-74 
226-75 
226-76 © 
226-77 
226-78 
226-79 
226-80 
227-81 
227-82 
227-83 
227-84 
227-85 
227-86 
228-87 
228-88 
228-89 
228-90 
228-91 
228-92 
228-93 
228-94 
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232- 8Improvt. 


232- 9 390 
232-10Improvt. 
232-11 

232-12 < 
232-13 S 
232-14 3 
239-15 390 
232-16 390 


232- 17Improvt. 
232-18 

232-19 = 
233-20 « 
233-21 
233-22 CG 
233-23 bs 
233-24 s 
233-250 
233-20) 3% 
233-27 & 
233-28 8 « 
233-29“ 
238-30) 
234-31 id 
234-32 
234-33 bs 
234-34 
234-35 & 
234-36 2“ 
234-37 & 
234-38 =“ 
234-39 Gs 
234-40 é 
234-41 ¢ 
234-42 
234-43 


“ 
235-44 : ( 


235-45 
235-46 
235-47 - 
235-48 ¢ 
235-49 $ 
235-50 ¢ 
235-51 @ 
235-52 t 
235-53 ¢ 
235-54 ¢ 
235-55 € 
235-56 io 
235-57 & 
235-58 is 
236-59 
236-60 
236-61 < 
236-62 
230-63 
236-64 
236-65 
236-66 
236-67 
236-68 
236-69 
236-70 
236-71 
236-72 
237-73 
237-74 
237-75 
237-76 
237-77 
237-78 
237-79 
237-80 
237-81 
237-82 
237-83 
237-84 
237-85 
238-86 
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238-87[mprovt. 
238-88 
238-89 
238-90 
238-91 
238-92 
238-93 
238-94 
238-95 
238-96 
238-97 
238-98 
239-99 
239- 1 
239- 2 
239- 3 
239- 4 
239- 5 
239- 6 
239- 7 
239- 9 
239-10 
239-12 
239-13 
240-14 
240-15 
240-16 
240-17 
240-19 392, at 
240-20 
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241-21 303 
241-22 392 
241-23 396 
241-24 396 
241-25 396 
241-26 396 
242-27 396 
242-28 394 
242-30 397 
242-31 397 
242-32 399 
242-33 399 
243-34 399 
243-35 399 
243-36 397 
243-37 400, 401 
243-38 400, 401 
243-39 400 
243-40 401 
243-41 400 
243-42 401 
243-44 402 
243-46 404 
244-47 396 
244-48 404 
244-49 404 
244-50 404 
244-51 404 
244-52 404 
244-53 404 
244-54 405 
244-55 405 
244-56 405 
244-57 405 
244-59 407 
245-60 407 
245-61 407 
245-62 406 
245-63 407 
245-64 407 
245-65 406 
246-66 408 
246-67 407 
246-68 407 
246-69 407 
246-70 409 
246-71 380 
246-74 410 
246-75 410 
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CORPUS JURIS 


VOLUME NINETEEN 


DIVORCE 


By Aurx. R. Jonrs 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 16] 
| ANALYSIS 
I. DEFINITION [sub-analysis p 1] 
II. ORIGIN AND EXISTENCE [sub-analysis p 1] 
III. KINDS [sub-analysis p 1] 
IV. NATURE [sub-analysis p 2] 
V. JURISDICTION [sub-analysis p 2] 
VI. VENUE [sub-analysis p 2] 
VII. GROUNDS [sub-analysis p 2] 
VIII. DEFENSES [sub-analysis p 5] 
IX. PARTIES [sub-analysis p 6] 
X. PROCESS [sub-analysis p 6] 
XI. INTERLOCUTORY PROCEEDINGS AND REMEDIES [sub-analysis p 6] 
XII. PLEADING [sub-analysis p 7] 
XIII. ISSUES, PROOF, AND VARIANCE [sub- arlyee p 8] 
XIV. EVIDENCE [sub-analysis p 8] 
XV. TRIAL [sub-analysis p 9] 
XVI. JUDGMENT OR DECREE [sub-analysis p 9] 
XVII. NEW TRIAL [sub-analysis p 10] 
XVIII. APPEAL [sub-analysis p 10] 
XIX. COSTS AND FEES [sub-analysis p 11] 
XX. ALIMONY AND ALLOWANCES [sub-analysis p 11] 
XXI. DISPOSITION OF PROPERTY [sub-analysis p 15] 
XXII. CUSTODY AND SUPPORT OF CHILDREN [sub-analysis p 15] 
XXIII. FOREIGN DIVORCE (sub-analysis p 15a] 


SUB-ANALYSIS 
I, DEFINITION [§ 1] p 16 


II) ORIGIN AND EXISTENCE [§§ 2-3] p 16 
A. Among the Ancients [§ 2] p 16 
B. Among Modern Christian Nations [§ 3] p 16 


III. KINDS [§§ 4-11] p 17 
A. Legislative Divorce [§§ 4-10] p 17 
1. Definition [§ 4] p 17 
2. Legislative Power |§§ 5- eb ok. 
a. General Rules [§ 5] p 
b. Estoppel to Deny Pe 6 6] p 17 


For later cases, developments and changes in the law see ‘cumulative Annotations, same title, page and note number. 
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ce. Operation of Decision against Legislative Power [§ 7] p 17 
3. Requisites [§§ 8-9] p 17 
a. Cause [§ 8] p 17 
b. Notice to Parties [§ 9] p 18 
4. Effect on Property Rights [§ 10] p 18 
B. Judicial Divorce [§ 11] p 18 


IV. NATURE [§§ 12-27] p 19 
A. As Dissolution or Suspension of Status [§ 12] p 19 
B. As Subject to Control of State [§§ 13-17] p 19 
1. In General [§ 13] p 19 
. Consent of State [§ 14] p 19 = 
. Constitutionality of Statutes [§ 15] p 20 
. Construction of Statutes [§ 16] a 20 
Operation of Statutes [§ 17] p 
CreAls Affected by Public Policy [§§ is Poy p 20 
1. In General [§ 18] p 20 
2. Judicial Discretion [§ 19] p 21 
. As Affected by Ecclesiastical Law [§ 20] p 21 
. Latent of Remedy [§§ 21-22] p 21 
1. In General [§ 21] p 21 
2. Rights of Third Persons [§ 22] p 21 
F. Procedure [§§ 23-26] p 22 
1. Nature of Suit for Divorce [§§ 23-24] p 22 
a. In General [§ 23] p 22 
b. Proceeding in Rem [§ 24] p 22 
2. Practice [§§ 25-26] p 23 
a. In General [§ 25] p 23 
b. In Equity [§ 26] p 23 
G. Law Governing Remedy [§ 27] p 23 


V. JURISDICTION [§§ 28-50] p 23 
A. At Common Law [§§ 28-31] p 23 
1. In General [§ 28] p 23 
2. Heclesiastical Courts [§ 29] p 23 
3. Courts of Equity [§ 30] p 24 
4, Federal Courts [§ 31] p 25 
B. By Statute [§§ 32-35] p 26 
1. In General [§ 32] p 25 
2. Construction of Statutes [§ 33] p 25 
3. Operation of Statutes [§ 34] p 26 
4. Validity of Statutes [§ 35] p 26 
C. Domicile or Residence of Parties [§§ 36-45] p 26 
. In General [§ 36] p 26 
. Of Plaintiff in General [§ 37] p 27 
Of Defendant in General [§ 38] p 27 
At Time of Suit [§ 39] p 28 
At Time of Offense [§ 40] p 28 
Period of Residence [§ 41] p 29 
. Facts Constituting [§ 42-43] p 30 
. Separate Domicile [§ 44] p 31 
. Jurisdiction of Person of Nonresident [§ 45] p 33 
D. Cohabitation [§ 46] p 33 
EK. Place of Marriage [§ 47] p 33 
F. Place of Commission of Offense [§ 48] p 34 
G. Jurisdiction by Consent or by Waiver [§ 49] p 34 
H. Jurisdiction by Adding Third Parties [§ 50] p 34 


VI. VENUE [§§ 51-58] p 34 
A. In General [§ 51] p 34 
B. Residence of Parties [§§ 52-55] p 34 
1. In General [§§ 52-53] p 34 
2. Sufficiency of Residence [§§ 54-55] p 35 
a. In General [§ 54] p 35 
b. Separate Residence of Wife [§ 55] p 35 
C. Place of Offense as Fixing Venue [§ 56] p 35 
D. Waiver of Objections [§ 57] p 36 
E. Change of Venue [§ 58] p 36 


VII. GROUNDS [§§ 59-167] p 36 
A. Legislative Control [§§ 59-62] p 36 
1. Power to Prescribe Grounds [§ 59] p 36 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


OV HS G bo 


Eo 


PMNS OR 1 


DIVORCE | [9Cs| B 


2. Exclusiveness of Statutory Grounds [§§ 60-61] p 36 
a. In General [§ 60] p 3 
b. Discretion of Court [§ 61] p 37 
3. Operation of Statute [§ 62] p 38 
B. Antenuptial Grounds [§§ 63-73] p 38 
1. In General [§ 63 ] p 38 : : 
2. Fraud and Duress [§§ 64-69] p 38 
a. In General [§ 64] p 38 
‘b. Character of Fraud [§§ 65-68] p 39 
(1) In General [§ 65] p 39 
(2) Concealment of Unchastity [§ 66] p 39 
(3) Misrepresentations as to Pregnancy [§ 67] p 39 
(4) Misrepresentations as to Person or Property [§ 68] p 40 
ce. Character of Duress [§ 69] p 40 
3. Impotency and Physical Incapacity [$$ 70-71] p 40 
a. In General [§ 70] p-40 
b. What Constitutes [§ 71] p 40 
4, Mental Incapacity [§§ 72-73] p 41 
a. In General [§ 72] p 41 
b. What Constitutes [§ 73] p 41 
C. Postnuptial Grounds [§§ 74-167] p 41 
1. Adultery [§§ 74-75] p 41 
a. In General [§ 74] p 41 
b. What Constitutes [§ 75] p 42 
2. Bigamy [§ 76] p 42 
3. Conviction of Crime [§§ 77-79] p 42 
a. In General [§ 77] p 42 
b. Conviction Out of State [§ 78] p 43 
ce. Finality of Conviction [§ 79] p 48 
4. Cruelty [§§ 80-107] p 43 
a. Statutory Provisions [§ 80] p 43 
b. What Constitutes [§§ 81-107] p 43 
(1) Preliminary Considerations [§§ 81-84] p 43 
(a) In General [§ 81] p 43 
(b) Single Acts of Cruelty [§ 82] p 46 
(ce) Intention, Willfulness and Malice [§ 83] p 46 
(d) Permitting Cruelty by Third Persons [§ 84] p 47 
(2) Acts of Violence [§ 85] p 47 
(3) Conduct Exciting Fear of Harm [§§ 86-87] p 48 
(a) In General [§ 86] p 48 
(b) Threats [§ 87] p 48 
(4) Conduct Causing Mental Suffering [§§ 88-99] p 49 
(a) In General [§ 88] p 49 
S (b) Degree of Suffering [§ 89] p 50 
(c) Abuse of Children [§ 90] p 50 
(d) Adultery and Lewd otek. I 91] pr dl 
(e) Attempts to Entrap [§ 92] p 5 
(f) False Charges [§§ 93-96] p ne 
aa. Of Adultery [§ 93] p 51 
bb. Of Other Crimes, Etc. [§ 94] p 53 
ec. Of Insanity [§ 95] p 53 
dd. Of Physical Incapacity [§ 96] p 53 
(gz) Offensive Language [§ 97] p 53 
(h) Unnatural Acts [§§ 98-99] p 54 
aa. Masturbation [§ 98] p 54 
bb. Sodomy [§ 99] p 54 
(5) Conduct Imposing Hardship or Privation [§§ 100-103] p 54: 
(a) Failure to Provide Necessaries [§ 100] p 54 
(b) Failure to Provide Medical Care [§ 101] p 55 
(ce) Compelling Wife to Labor [§ 102] p 55 
(d) Involving Husband in Difficulties [§ 103] p 55 
(6) Conduct Directly Injuring Health [§§ 104-105] p 55 
(a) Communication of Disease [§ 104] p 55 
(b) Sexual Excess [§ 105] p 55 
(7) Habitual Intemperance [§ 106] p 56 
(8) Refusal to Cohabit and Desertion [§ 107] p 56 
5. Desertion [§§ 108-128] p 56 
a. In General [§ 108] p 56 
b. What Constitutes [§§ 109-128] p 56 
(1) In General [§ 109] p 56 
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(2) Separation [§§ 110-117] p 57 
(a) In General [§ 110] p 57 
(b) Refusal of Conjugal Rights [§ 111] p 58 
(¢) Change of Domicile [§§ 112-114] p 59 
aa. In General [§ 112] p 59 
bb. Refusal to Adopt Husband’s Domicile [§ 113-114] p 59 
(d) Separation Caused by Defendant [§§ 115-117] p 61 
aa. Turning Wife Out of Doors [§ 115] p 61 
bb. Misconduct Causing Complainant to Leave [§§ 116-117] p 61 
(3) Period of Desertion [§§ 118-119] p 62 
(a) In General [§ 118] p 62 
(b) When Period Begins to Run [§ 119] p 63 
(4) Consent of Complainant [§§ eas p 64 
(a) In General [§§ 120-127] p 
(b) Attempted Reconciliation ae 121-127] p 65 
aa. As Prerequisite to. Divorce [§ 121] p - 
bb. As Terminating Desertion [§ 122] p 
ee. As Revocation of Consent of ee [§ 123] p 66 
dd. Sufficiency of Offer of Reconciliation [§§ 124-125] p 66 
(aa) In General [§ 124] p 66 
(bb) Time of Offer [§ 125] p 67 
ee. Rejection of Offer of Reconciliation as Desertion [§ 126] p 
ff. Failure to Attempt Reconciliation as Desertion [§ 127] p Ae 
(5) Intention, Willfulness, and Malice [§ 128] p 68 
. Hacessively Vicious Conduct [§ 129] p 69 
. Gross Misbehavior and Wickedness [§ 130] p 69 
. Gross Neglect of Duty [§§ 131-136] p 69 
a. Statutory Provisions [§ 131] p 69 
b. What Constitutes [§ 132-135] p 69 
ce. Period of Neglect [§ 136] p 69 
9. Habitual Drunkenness [§§ 137-141] p 69 
a. In General [§ 137] p 69 
b. What Constitutes [§§ 138-139] p 70 
(1) General Rules [§ 138] p 70 
(2) Use of Opiates [§ 139] p 70° 
ec. Period of Indulgence [§ 140] p 70 
d. Antenuptial Habit [§ 141] p 71 
10. Insanity [§ 142] p 71 
11. Mutual Separation [§ 143] p 71 
12. Nonsupport of Wife [§§ 144-148] p 71 
a. In General [§ 144] p 71 
b. What Constitutes [§§ 145-148] p 72 
(1) Sufficiency of Maintenance [§ 145] p 72 
(2) Willfulness and Wantonness [§ 146] p 72 
(3) Ability of Husband [§ 147] p 72 
(4) Ability of Wife [§ 148] p 73 
13. Personal Indignities [§§ 149-162] p 73 
a. Statutory Provisions [§ 149] p 73 
b. What Constitutes [§§ 150-162] p 73 
(1) General Rules [§§ 150-154] p 73 
(a) In General [§ 150] p 73 
(b) Necessity of Violence [§ 151] p 74 
(c) Necessity of Danger to Life or Health [§ 152] p 74 
(d) Single Act of Indignity [§ 153] p 74 
(e) Intention [§ 154] p 74 
(2) Illustrations [§§ 155-162] p 74 
(a) False Charges [§ 155] p 74 
(b) Habitual Intemperance [§ 156] p 74 
(ce) Lewd Conduct [§ 157] p 74 
(d) Publishing Notice to Withhold Credit [§ 158] p 75 
(e) Sexual Excess [§ 159] p 75 
(f) Nonsupport [§ 160] p 75 
(g) Refusal of Marital Relations [§ 161] p 75 
(h) Other Matters [§ 162] p 75 
14. Public Defamation [§ 163] p 75 
15. Religious Belief Inconsistent with Marriage [§ 164] p 75 
16. Turning Wife Out of Doors [§ 165] p 75 
17. Vagrancy [§ 166] p 76 
18. Violent and Ungovernable Temper [§ 167] p 76 
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VIII. DEFENSES [§{§ 16714-226] p 76 
A. In General [§ 16744] p 76 
B. Invalidity of Marriage [§ 168] p 76 
C. Want of Capacity to Commit Offense [§§ 169-170] p 76 
1. Drunkenness [§ 169] p 76 
2. Insanity [§ 170] p 76 
D. Provocation, Justification, and Excuse [§§ 171-188] p 77 
1. In General [§ 171] p 77 
2. For Adultery [§§ 172-174] p 77 
a. Coercion or Fault of Husband [§ 172] p 77 
b. Mistake [§ 173] p 78 
e. Prior Divorce [§ 174] p 78 
- 3. For Cruelty [§§ 175-176] p 78 
a. In General [§ 175] p 78 
b. Hacessive Retaliation [§ 176] p 79 
4. For Desertion {[§§ 177-187] p 79 
a. In General [§ 177] p 79 
b. Separation from Necessity [§ 178] p 79 
ce. Separation pending Divorce [§ 179] p 80 
d. Misconduct of Complainant [§§ 180-187] p 80 
(1) General Rule [§ 180] p 80 
(2) Requisites of Misconduct [§ 181] p 80 
(3) Particular Acts of Misconduct roe 182-186] p 81 
(a) Adultery [§ 182] p 81 
(b) Cruelty [§ 183] p 81 
(c) Nonmarital Crime [§ 184] p 81 
(d) Nonsupport [§ 185] p 81 
(e) Refusal to Cohabit [§ 18G] p 81 
(4) Justification or Provocation for Misconduct [§ 187] p 81 
5. For Nonsupport [§ 188] p 81 
EK. Agreement for Separation [§§ 189-190] p 82 
. 1. In General [§ 189] p:82 
2. Where Cause Is Desertion [§ 190] p 82 
F. Antenuptial Knowledge of Cause [§ 191] p 82 
G. Condonation [§§ 192-206] p 83 
1. In General [§ 192] p 83 
2. Essential Elements [§§ 193-195] p 84 
a. Freedom of Consent [§ 193] p 84 
b. Knowledge of Offense [§ 194] p 84 
e. Restoration of Marital Rights [§ 195] p 85 
3. Cohabitation as Condonation [§§ 196-202] p 85 
a. Continuance of Cohabitation [§§ 196-198] p 85 
(1) In General [§ 196] p 85 
(2) As Condonation of Adultery [§ 197] p 85 
(3) As Condonation of Cruelty [§ 198] p 86 
b. Resumption of Interrupted Cohabitation [§ 199] p 86 
ce. Cohabitation pending Suit [§ 200] p 87 
d. Extent of Cohabitation [§§ 201-202] p 87 
(1) In General [§ 201] p 87 
(2) Presumption of Marital Intercourse [§ 202] p 87 
4. Revival of Offense [§§ 203-206] p 87 
a. In General [§ 203] p 87 
b. Repetition of Offense [§ 204] p 88 
e. Commission of Different Offense [$9 205-206] p 88 
(1) In General [§ 205] p 88 
(2) Offense Not Ground for Divorce [§ 206] p 89 
H. Reformation of Defendant [§ 207] p 89 
I. Connivance [§§ 208-212] p 89 
1. Definition and Elements [§ 208] p 89 
2. Effect as Defense [§§ 209-210] p 90 
a. In General [§ 209] p 90 
b. As Defense to Acts Other Than That Connived at [§ 210] p 90 
3. Hxpress Connivance [§ 211] p 90 
4. Implied Connivance [§ 212] p 90 
J. Collusion [§§ 213-217] p 91 
1. Definition [§ 213] p 91 
2. Effect as Defense [§ 214] p 91 
3. What Constitutes [§§ 215-217] p 92 
a. Agreement for Divorce [§ 215] p 92 
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b. Commission of Offense by Agreement [§ 216] p 92 
ce. Collusion in Prosecution of Suit [§ 217] p 92 
K. Lack of Sincerity [§ 218] p 93 
L. Recrimination [§§ 219-223] p 93 
1. General Rule [§ 219] p 93 
2. Offenses Pleadable in Recrimination [§§ 220-222] p #4 
a. In General [§ 220] p 94 
b. Same Offense as That Complained of [§ 221] p 95 
ce. Different Offense from That Complained of [§ 222] p 95 
3. Condonation of Offense [§ 223] p 96 
M. Prematurity of Suit [§ 224] p 96 
N. Delay in Bringing Suit [§§ 225-226] p 97 
1. Statutes of Limitations [§ 225] p 97 
2. Laches [§ 226] p 97 


TX. PARTIES [§§ 227-238] p 98 
A. Parties Plaintiff [§§ 227-231] p 98 
1. In General [§ 227] p 98 
2. Disabilities [§§ 228-231] p 98 
a. Coverture [§ 228] p 98 
b. Infancy [§ 229] p 98 
e. Insanity [§ 230] p 98 
d. Prodigality [§ 231] p 98 
B. Parties Defendant [§§ 232-238] p 98 
1. Disabilities [§§ 232-234] p 98 
a. Coverture [§ 232] p 98 
b. Infancy [§ 233] p 98 
e. Insanity [§ 234] p 99 
2. Third Persons [§§ 235-238] p 99 
a. In General [§ 235] p 99 
b. Intervention [§§ 236-238] p 99 
(1) In General [§ 236] p 99 
(2) By Particeps Criminis [§ 237] p 99 
(3) By State [§ 238] p 99 
X. PROCESS [{§§ 239-261] p 100 
A. In General [§ 239] p' 100 
B. General Requisites [§§ 240-242] p 100 
1. Signature [§ 240] p 100 
2. Statement of Ground for Divorce [§ 241] p 100 
3. Service of Petition [§ 242] p 100 
C. Personal Service [§§ 243-247] p 100 
1. In General [§ 243] p 100 
2. Manner of Service [§ 244] p 101 
3. Place of Service [§ 245] p 101 
4. Who May Make Service [§ 246] p 101 
5. Time of Service [§ 247] p 102 
D. Constructive Service [§§ 248-255] p 102 
1. In General [§ 248] p 102 
2. Who May Be Served [§ 249] p 102 
_ 3. Proceedings for Service [§§ 250-255] p 102 
a. Affidavit of Nonresidence or Absence [§ 250] p 102 
b. Order for Publication [§§ 251-252] p 103 
(1) In General [§ 251] p 103 
(2) Service of Order [§ 252] p 103 
c. Issuance of summons [§ 253] p 103 
d. Publication of Notice [§ 254] p 103 
e. Service of Published Notice [§ 255] p 103 
E. Correction of Defects [§§ 256-257] p 104 
1. Amendment [§ 256] p 104 
2. Issuance of New Process [§ 257] p 104 
F. Proof of Service [§ 258] p 104 
G. Waiver of Process [§§ 259-261] p 104 
1. By Appearance [§§ 259-260] p 104 
a. By Plaintiff [§ 259] p 104 
b. By Defendant [§ 260] p 104 
2. By Acknowledgment of Service [§ 261] p 105 
XI, INTERLOCUTORY PROCEEDINGS AND REMEDIES [§§ 262-264] p 105 
A. Discovery and Inspection [§ 262] p 105 
B. Injunction [§ 263] p 105 
C. Ne Exeat [§ 264] p 106 
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XII. PLEADING [(§§ 265-325] p 106 
A. Complaint [§§ 265-287] p 106 
1. In General [§ 265] p 106 
2. Election as to Ground of Divorce [§ 266] p 106 
3. Joinder of Causes of Action [§ 267] p 106 
4. Allegation of Jurisdictional Facts [§§ 268-271] p 107 
a. In General [§ 268] p 107 
b. Marriage [§ 269] p 107 
e. Residence [§§ 270-271] p 107 
(1) Necessity [§ 270] p 107 
(2) Sufficiency [§ 271] p 108 
5. Allegation of Particular Offenses [§§ 272-283] p 108 
a. In General [§ 272] p 108 
b. Adultery [§§ 273-275] p 109 
(1) In General [§ 273] p 109 
(2) Time and Place [§ 274] p 109 
(3) Name of Particeps Criminis [§ 275] p 110 
c. Cruelty [§§ 276-278] p 110 
(1) In General [§ 276] p 110 
(2) Time and Place [§ 277] p 111 
(3) Physical or Mental Effect [§ 278] p 112 
. Desertion or Abandonment [§ 279] p 112 
. Impotency [§ 280] p 112 
. Neglect [§ 281] p 113 
. Intemperance [§ 282] p 113 
. Violent and Ungovernable Temper [§ 283] p 113 
6. Negativing Defenses [§§ 284-286] p 113 
a. Provocation and Justification [§ 284] p 113 
b. Condonation and Connivance [§ 285] p 114 
e. Laches and Limitations [§ 286] p 114 
7. Prayer for Relief [§ 287] p 114 
B. Answer [§§ 288-298] p 114 
1. In General [§ 288] p 114 
2. Time for Answering [§ 289] p 114 
3. Joinder of Defenses [§§ 290-291] p 114 
a. Matters in Abatement and in Bar [§ 290] p 114 
b. Denials and Affirmative Defenses [§ 291] p 115 
4. Simple Defenses [§ 292] p 115 
5. Affirmative Defenses [§§ 293-298] p 115 
. Invalidity of Marriage [§ 293] p 115 
. Justification [§ 294] p 115 
. Condonation [§ 295] p 115 
. Connivance [§ 296] p 115 
. Recrimination [§ 297] p 116 
. Limitation of Actions [§ 298] p 116 
C. Reply [§ 299] p 116 
D. Demurrer [§§ 300-302] p 116 
1. In General [§ 300] p 116 
2. Joinder with Plea [§ 301] p 116 
3. Grounds [§ 302] p 117 
E. Cross Complaint or Counterclaim [§§ 303-308] p 117 
1. Right to Interpose [§ 303] p 117 
2. Time of Filing [§ 304] p 117 
3. What May Be Included [§ 305] p 117 
4, Sufficiency of Allegations [§§ 306-307] p 118 
‘a. In General [§ 306] p 118 
b. Jurisdictional Facts [§ 307] p 118 
5. Prayer for Relief [§ 308] p 118 
F. Supplemental Pleadings [§§ 309-313] p 118 
1. In General [§ 309] p 118 
2. Supplemental Complaint [§§ 310-312] p 118 
a. Necessity for Filing [§ 310] p 118 
b. What May Be Alleged [§§ 311-312] p 119 
(1) Facts Occurring Pendente Lite [§ 311] p 119 
(2) Facts Inconsistent with Original Complaint [§ 312] p 119 
3. Supplemental Answer [§ 313] p 119 
G. Amendments [§§ 314-320] p 119 
1. In General [§ 314] p 119 
2. Application to Amend [§§ 315-316] p 120 
a. Time of Making [§ 315] p 120 
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b. To Whom Made [§ 316] p 120 
3. When Allowed [§§ 317-320] p 120 
a. In General [§ 317] p 120 
b. Changing or Enlarging Cause of Action [§ 318] p 121 
ce. Matters of Form [§ 319] p 121 
d. Conforming Allegations to Proof [§ 320] p 121 
H. Signature [§ 321] p 121 
I. Verification [§ 322] p 121 
J. Affidavit Accompanying Complaint [§ 323] p 122 
K. Bill of Particulars [§ 324] p 123 
L. Impertinent Allegations [§ 325] p 123 


XIII. ISSUES, PROOF, AND VARIANCE [§§ 326-330] p 123 
A. In General [§ 326] p 123 
B. Necessity of Proof of Allegations [§ 327] p 124 
C. Variance [§§ 328-330] p 124 
1. In General [§ 328] p 124 
2. As to Adultery [§ 329] p 124 
3. As to Cruelty [§ 330] p 125 


XIV. EVIDENCE [§§ 331-370] p 125. 
A. Burden of Proof and Presumptions [§ 331] p 125 
B. Admissibility [§§ 332-343] p 127 
1. Admissions and Confessions [§ 332] p 127 
. Character and Reputation; Motive [§ 333] p 127 
. Indecency [§ 334] p 128 
. Opinions [§ 335] p 128 
. Hvidence of Residence [§ 336] p 128 
. Evidence of Particular Offenses [§§, 337-343] p 128 
a. Adultery [§§ 337-339] p 128 
(1) In General [§ 337] p 128 
(2) Circumstantial Evidence [§§ 338-339] p 128 
(a) In General [§ 338] p 128 
(b) Disposition and Opportunity [§ 339] p 129 
b. Cruelty [§§ 340-341] p 130 
(1) In General [§ 340] p 130 
(2) Collateral Conduct [§ 341] p 130 
ce. Desertion [§ 342] p 131 
d. Habitual Drunkenness [§ 343] p 131 
C. Weight and Sufficiency [§§ 344-370] p 131 
1. Preponderance of Evidence [§ B44] p Bat 
2. Number and Character of Witnesses 66 345-349] p 132 
a. In General [§ 345] p 132 
b. Children of Parties [§ 346] p 132 
ce. Parties [$§ 347-349] p 133 
(1) In General [§ 347] p 133 
(2) Corroboration [§§ 348-349] p 133 
(a) Necessity [§ 348] p 133 
(b) Sufficteney [§ 349] p 134 
3. Admissions and Confessions [§§ 350-352] p 135 
a. In General [§ 350] p 135 
b. Corroboration [§§ 351-352] p 135 
(1) Necessity [§ 351] p 185 
(2) Sufficiency [§ 352] p 135 
4. Proof of Marriage [§ 353] p 136 
5. Proof of Residence [§ 354] p 136- 
6. Proof of Particular Offenses [§§ 355-369] p 137 
a. Adultery [§§ 355-366] p 137 
(1) In General [§ 355] p137 
(2) Circumstantial Evidence [§§ 356-362] p 138 
(a) General Rules [§ 356] p 138 
(b) Disposition and Opportunity [§§ 357-359] p 139 
aa. In General [§ 357] p 139 
bb. Occupancy of Same Room or Bed [§ 358] p 140 
ce. Visiting House of Ill Fame [§ 359] p 140 
(ec) Pregnancy without Access by Husband [§ 360] p 140 
(d) Subsequent Bigamous Marriage [§ 361] p 141 
(e) Venereal Disease [§ 362] p 141 
(3) Character of Witnesses [§§ 363-366] p 141 
(a) Statutory Provisions [§ 363] p 141 
(b) Particeps Criminis [4 364] p 141 
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(ce) Prostitutes and Procurers [§ 365] p 141 
(d) Detectives [§ 366] p 142 
b. Cruelty [§ 367] p 142 
c. Desertion [§ 368] p 144 
d. Habitual Drunkenness [§ 369] p 145 
7. Proof of Affirmative Defenses [§ 370] p 146 


XV. TRIAL [§§ 371-399] p 146 
. In General [§ 371] p 146 
. Place of Hearing |§ 372] p 146 
. Time of Trial [§ 373] p 147 
. Continuances [§ 373%] p 147 
. Dismissal or Discontinuance [§§ 374-376] p 147 
1. Voluntary Dismissal [§ 374] p 147 
2. Involuntary Dismissal [§ 375] p 148 
3. Operation and Effect [§ 376] p 148 
. Necessity of Taking Proofs [§§ 377-380] p 149 
1. In General [§ 377] p 149 
2. Where Facts Are Admitted [§378] p 149 
3. On Default or Bill Confessed [§ 379] p 149 
4. On Failure to Prosecute Recriminatory Charges [§ 380] p 150 
G. Trial by Court [§§ 381-383] p 150 
1. In General [§ 381] p 150 
2. Findings [§§ 382-383] p 150 
a. Of Fact [§ 382] p 150 
b. Of Law [§ 383] p 151 
H. Trial by Jury [§§ 384-391] p 151 
1. Right to Jury [§ 384] p 151 
. Application for Jury [§ 385] p 151 
. Number of Jurors [§ 386] p 151 
. Submission of Issues [§ 387] p 151 
. Province of Court and of Jury [§ 388] p 152 
. Instructions [§ 389] p 152 
. Verdict [§§ 390-391] p 153 
a. In General [§ 390] p 153 
b. Conclusiveness [§ 391] p 154 
I. Reference [§§ 392-399] p 154 
1. Power to Refer [§ 392] p 154 
2. Qualifications of Referee [§ 393] p 155 
3. Powers and Duties of Referee [§§ 394-395] p 155 
a. In General [§ 394] p 155 
b. Conduct of Examination [§ 395] p 155 
4. Report of Referee [§§ 396-399] p 156 
a. Form and Contents [§ 396] p 156 
b. Conclusiveness [§ 397] p 156 
c. Remission for Further Proofs [§ 398] p 156 
d. Confirmation [§ 399] p 157 


XVI. JUDGMENT OR DECREE [§§ 400-459] p 157 
A. Nature of Relief Granted [§§ 400-403] p 157 
1. Divorce [§§ 400-402] p 157 
a. In General [§ 400] p 157 
b. Absolute and Limited Divorce [§ 401] p 157 
e. Conditional Divorce [§ 402] p 158 
2. Incidental Relief [§ 403] p 160 
B. Requisites [§§ 404-406] p 160 
1. In General [§ 404] p 160 - 
2. Conformity to Pleadings and Findings [¥ 405] p 160, 
3. Entry [§ 406] p 161 
C. Judgment by Default or Decree Pro Confesso [§§ 407-412] p 161 
~ 1. Requisites and Validity [§ 407] p 161 
2. Opening or Setting Aside Default [§§ 408-412] p 162 
a. Power of Court [§ 408] p 162 
b. Haistence of Defense |§ 409] p 162 
e. Laches and Limitations [§ 410] p 163 
d. Effect of Remarriage or Death [§ 411] p 163 
e. Grounds [§ 412] p 163 
D. Setting Aside Judgment or Decree [§§ 413-433] p 164 
1. In General [§ 413] p 164 
2. Grounds for Relief [§§ 414-419] p 165 
a. In General [§ 414] p 165 
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b. Fraud or Duress [§§ 415-416] p 166 
(1) General Rules [§ 415] p 166 
(2) Collusion [§ 416] p 168 
c. Jurisdictional Defects [§§ 417-418] p 168 
(1) In General [§ 417] p 168 
(2) Want of or Defective Service of Process [§ 418] p 168 
d. Reconciliation or Consent of Parties [§ 419] p 169 
3. Objections and Defenses [§§ 420-425] p 169 
a. Marriage of Party Obtaining Divorce |§ 420] p 169 
b. Death of Party Obtaining Divorce [§ 421] p 169 
c. Acceptance of Benefits of Decree [§ 422] p 170 
d. Bad Faith [§ 423] p 170 
e. Lapse of Time [§§ 424-425] p 170 
(1) Laches [§ 424] p 170 
(2) Statutes of Limitations [§ 425] p 171 
4. Persons Entitled to Relief [§§ 426-427] p 171 
a. In General [§ 426] p 171 
b. Prevailing Party [§ 427] p 172 
5. Procedure [§§ 428-433] p 172 
a. Remedy [§ 428] p 172 
b. Parties Defendant [§ 429] p 172 
c. Pleadings [§ 430] p 172 
d. Notice and Hearing [§ 431] p 173 
e. Decree [§§ 432-433] p 173 
(1) Form [§ 432] p 173 
(2) Operation and Effect [§ 433] p 173 
KE. Collateral Attack [§§ 434-438] p 174 
1. In General [§ 434] p 174 
2. Grounds of Attack [§ 485] p 174 
3. Conclusiveness of Record [§ 436] p 175 
4. Presumption in Favor of Decree {§ 437] p 175 
5. Estoppel to Attack Decree [§ 438] p 176 
F. Merger and Bar of Causes of Action and Defenses [§§ 439-446] p 176 
1. Bar to Subsequent Suit in General [§ 439] p 176 
2-3. Bar to Subsequent Defense [§ 440-441] p 178 
4, Establishing Facts Adjudicated {§ 442] p 178 
5. Requisites of Judgment [§§ 443-444] p 179 
a. Jurisdiction [§ 443] p 179 t 
b. Adjudication of Merits [§ 444] p 179 
6. Persons Concluded \§ 445] p 179 
7. Proof of Judgment [§ 446] p 179 
G. Operation and Effect [§§ 447-459] p 180 
‘1. Of Absolute Decree [§§ 447-456] p 180 
a. In General [§ 447] p 180° 
b. As to Transactions between Husband and Wife [§§ 448-449] p 180 
(1) In General [§ 448] p 180 
(2) Separation Agreements [§ 449] p 180 
c. As to Property Rights of Parties [§§ 450-453] p 180 
(1) In General [§ 450] p 181 
(2) Wife’s Interest in Husband’s Property [§ 451] p 181 
(3) Husband’s Interest in Wife's Property [§ 452] p 181 
(4) Estates by Entirety and in Community |§ 453] p 182 
d. As to Resuming Maiden Name [§ 454] p 182 
e. As to Remarriage [§§ 455-456} p 182 
(1) In General [§ 455] p 182 
(2) Operation of Statutory Prohibition [§ 456] p 183 
Of Interlocutory Divorce [§ 457] p 185 
Of Decree of Limited Divorce [§ 458] p 185 
Time of Taking Effect [§ 459] p 185 


XVII. NEW TRIAL [§§ 460-461] p 186 
A. In General [§ 460] p 186 
B. Grounds [§ 461] p 186 


XVIII. APPEAL [{§{§ 462-483] p 187 
A. Right of Review [§§ 462-463] p 187 
1. In General [§ 462] p 187 
2. Waiver of Right [§ 463] p 188 
B. Decisions Reviewable [§ 464] p 188 
C. Parties [§ 465] p 189 
D. Taking and Perfecting Appeal [§§ 466-467] p 189 
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1. Time of Taking [§ 466] p 189 

2. Affidavit, Notice, and Bond [§ 467] p 189 y 
E. Supersedeas [§ 468] p 189 
F. Sufficiency of Record [§§ 469-470] p 190 

1. Jurisdictional Facts [§ 469] p 190 

2. Evidence [§ 470] p 190 
G. Assignments of Error [§ 471] p 191 
H. Questions Not Raised Below [§ 472] p 191 
I. Review [§§ 473-481] p 191 

~1. General Scope [§ 473] p 191 
. Parties Entitled to Allege Error [ 
. Presumption of Correctness [§ 47 
. Grounds of Decision Below [§ 47 
. Discretion of Lower Court [§ 47 
. Questions of Fact [§§ 478-480] p 193 

a. In General [§ 478] p 193 
b. Sufficiency of Evidence [§§ 479-480] p 193 
(1) Conflicting Evidence [§ 479] p 193 
(2) Evidence of Jurisdictional Facts [§ 480] p 195 

7. Harmless Error [§ 481] p 195 
J. Determination and Disposition of Cause [§ 482] p 195 
K. Costs [§ 483] p 197 


XIX. COSTS AND FEES [§{§ 484-493] p 197 
A. When and How Awarded [§§ 484-487] p 197 
1. Discretion of Court [§ 484] p 197 
2. In Behalf of and against Whom Awarded [§§ 485-487] p 197 
a. For or against the Wife [§ 485] p 197 
b. For or against the Husband [§ 486] p 198 
ce. Against Third Parties [§ 487] p 198 
B. Amount and Items [§ 488] p 198 
C. Payment and Collection [§§ 489-490] p 199 
1. In General [§ 489] p 199 
2. Enforcement of Payment [§ 490] p 199 
D. Liability for Counsel Fees [§§ 491-492] p 199 
1. Liability of Husband [§ 491] p 199 
2. Liability of Wife [§ 492] p 201 
EK. Security for Costs [§ 493] p 201 


XX. ALIMONY AND ALLOWANCES [(§§ 494-769] p 201 
A. In General [§§ 494-497] p 201 
1. Definition [§ 494] p 201 
2. Classification and Distinctions [§ 495] p 201 
3. Origin and Existence [§ 496] p 203 
4. Relief to Husband [§ 497] p 204 ~ 
B. Temporary Alimony [§§ 498-536] p 204 
A Right in General [§ 498] p 204 
2. Discretion of Court [§ 499] p 206 
3. At What Stage Allowed rss, 500-508] p 207 
a. In General [§ 500] p 207 
b. Prior to Final Hearing [§8§ 501-505] p 208 
(1) Im General [§ 501] p 208 
(2) Before Complaint Filed [§ 502] p 208 
(3) Before Service of Process [§ 503] p 208 
(4) Before Return Day [§ 504] p 209 
(5) Before Appearance [§ 505] p 209 
ce. On Final Hearing [§ 506] p 209 
d. Pending Appeal [§ 507] p 209 
e. After Final Decree or Dismissal [§ 508] p 210 
4. Inquiry into Merits and Matters Essential to Allowance [§§ 509-521] p 210 
a. In General [§ 509] p 210 
b. Prima Facie Case [§§ 510-511] p 210 
(1) Wife Plaintiff [§ 510] p 210 
(2) Wife Defendant [§ 511] p 211 
e. Marriage [§§ 512-515] p 212 
(1) In General [§ 512] p 212 
(2) De Facto Marriage [§ 513] p 212 
(3) Common-Law Marriage [§ 514] p 213 
(4) Proof of Marriage [§ 515] p 213 
d. Separation [§ 516] p 214 
e. Wife’s Necessity [§ "517] p 214 
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Husband’s Ability [§ 518] p 216 
Good Faith of Applicant [§ 519] p 217 
Probable Success in Main Suit [§ 520] p 217 
i. Misconduct of Wife [§ 521] p 218 
5. Defenses and Objections [§§ 522-525] p 218 
a. In General [§ 522] p 218 
b. Agreement as to Alimony [§ 523] p 218 
ce. Other Provision for Wife’s Support [§ 524] p 219 
d. Offer to Provide for Wife [§ 525] p 220 
6. Commencement of Allowance [§ 526] p 220 
7. Termination of Allowance [§§ 527-530] p 220 
a. In General [§ 527] p 220 
b. Delay in Prosecution of Suit [§ 528] p 220 
ce. Termination of Suit [§ 529] p 221 
d. Effect on Alimony Past Due [§ 530] p 221 
8. Conditional Allowance [§ 531] p 221 
9. Amount of Allowance [§§ 532-533] p 222 
a. In General [§ 532] p 222 
b. Adequacy or Excessiveness [§ 533] p 223 
10. Modification of Allowance [§ 534] p 225 
1t. Vacation of Order of Allowance [§ 535] p 225 
12. Recovery Back of Amount Paid [§ 536] p 226 
C. Counsel Fees and Expenses [§§ 537-564] p 226 
1. In General [§ 537] p 226 
2. Authority to Grant in General [§ 538] p 226 
3. In Action for Divorce [§§ 539-540] p 227 
a. Wife Defendant [§ 539] p 227 
b. Wife Plaintiff [§ 540] p 227 
4. In Independent Action for Alimony [§ 541] p 228 
5. In Action to Modify or Set Aside Decree [§§ 542-544] p 228 
a. Of Divorce [§ 542] p 228 
b. For Alimony [§ 543] p 228 
e. To Enforce Alimony [§ 544] p 228 
6. Discretion of Court [§ 545] p 228 
7. At What Stage Allowed |[§§ 546-547] p 229 
a. In General [§ 546] p 229 
b. On or pending Appeal [§ 547] p 232 
8. To Whom. Allowed [§ 548] p 233 
9. Allowance for Past Services or Expenses [§ 549] p 233 
10. Inquiry into Merits and Matters Essential to Allowance [§§ 550-555] p 234 
a. In General [§ 550] p 234 
b. Prima Facie Case [§ 551] p 234 
e. Marriage and Separation [§ 552] p 234 
d. Wife’s Necessity [§ 553] p-235 
e. Husband’s Ability [§ 554] p 236 
f. Wife’s Good Faith and Probable Success [§ 555] p 236 
ll. Defenses and Objections [§§ 556-557] p 237 
a. In General [§ 556] p 237 
b. Agreements and Other Provisions [§ 557] p 237 
12. Amount of Allowance [§§ 558-561] p 237 
a. In General [§ 558] p 237 
b. Number of Counsel [§ 559] p 239 
ce. How Ascertained [§ 560] p 239 
d. Adequacy and Excessiveness [§ 561] p 240 
13. Modification or Vacation of Allowance [§ 562] p 241 
14. Abatement and Termination of Allowance [§ 563] p 242 
15. Refunding Allowance Paid [§ 564] p 242 
D. Permanent Alimony [§§ 565-639] p 242 
1. Right in General [§ 565] p 242 
2. In Action for Divorce [§§ 566-569] p 242 
a. Divorce Granted Wife [§ 566] p 242 
b. Divorce Refused Wife [§ 567] p 243 
e. Divorce Granted Husband [§ 568] p 244 
d. Divorce Refused Husband [§ 569] p 246 
3. In Independent Action for Alimony [§ 570] p 246 
4, After Decree of Limited. Divorce [§ 571] p 246 
5. After Decree of Absolute Divorce [§§ 572-576] p 247 
a. In General [§ 572} p 247 
b. In Case of Fraud [§ 573] p 248 
ce. Hx Parte Decree |§ 574] p 248 
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d. Right Reserved in Decree [§ 575] p 248 
e. Right Reserved by Statute [§ 576] p 248 
6. Discretion of Court [§ 577] p 249 
7. Circumstances Affecting Allowance [§§ 578-604] p 249 
a. In General [§ 578] p 249 
b. Circumstances Common to Both Parties [§§ 579-586] p 249 
(1) In General [§ 579] p 249 
(2) Duration of Marriage [§ 580] p 250 
(3) Social Status [§ 581] p 250 
(4) Agreements as Bar to Allowance [§§ 582-585] p 250. 
(a) Antenuptial Agreements [§ 582] p 250 
(b) Postnuptial Agreements [§ 583] p 250 
(c) Separation Agreements [§ 584] p 250 
(d) Agreements to Facilitate Divorce [§ 585] p 251 
(5) Agreements Affecting Amount [§ 586] p 251 
e. Circumstances Affecting Husband [§§ 587-594] p 252 
(1) In General [§ 587] p 252 
(2) Amount and Size of Estate [§ 588] p 253 
(3) Income [§ 589] p 254 
(4) Earnings or Capacity to Earn [§ 590] p 255 
(5) Obligations [§ 591] p 256 
(6) Dependencies [§ 592] p 256. 
(7) Age and Health [§ 593] p 256 
(8) Misconduct [§ 594] p 256 
‘ d. Circumstances Affecting Wife [§§ 595-604] p 256 
) In General [§ 595] p 257 
(2) Actual Needs [§ 596] 257 
) Obligations [§ 597] p 257 
(4) Loss of Rights in Husband’s Property [§ 598] p 257 
(5) Contribution to Husband’s Property [§ 599] p 257 
(6) Separate Property or Estate [§ 600] p 257 
(7) Dependencies [§ 601] p 259 
(8) Age and Health [§ 602] p 259 
(9) Earnings or Capacity to Earn [§ 603] p 259 
(10) Misconduct [§ 604] p 259 
8. Mode of Allowance [§§ 605-610] p 259 
a. In General [§ 605] p 259 
b. Money Allowances [§§ 606-609] p 260 
(1) In General {§ 606] p 260 
(2) Periodical Allowances [§ 607] p 260 
(3) Allowances in Gross Sum [§ 608] p 260 
(4) Conditional Allowances [§ 609] p 262 
e. Property Allowances [§ 610] p 262 
9. Amount of Allowance [§§ 611-614] p 264 
a. In General [§ 611] p 264 
b. Discretion of Court [§ 612] p 264 
e. Proportion of Husband’s Estate [§ 613] p 265 
d. Adequacy and Excessiveness '§ 614] p 266 
10. Modification of Allowance [§§ 615-631] p 269 
a. In General [§ 615] p 269 
b. Power:to Modify [§§ 616-618] p 269 
(1) In Absence of Statute [§ 616] p 269 
(2) Under Statutes [§ 617] p 270 
(3) Under Agreement of Parties [§ 618] p 273 
e. Circumstances Affecting Modification [§§ 619-631] p 273 
(1) In General [§ 619] p 273 
(2) Change in Financial Status of Parties [§§ 620-625] p 274 
(a) In General [§ 620] p 274 
(b) Subsequent Acquisition of Property [§ 621] p 274 
(c) Subsequent Impairment of Resources [§ 622] p 275 
(d) Increased Needs of Wife [§ 623] p 275 
(e) Payment of Wife’s Debts [§ 624] p 275 
(f) Care and Education of Children [§ 625] p 275 
(3) Remarriage of Wife [§ 626] p 275 
(4) Remarriage of Husband [§ 627] p 276 
(5) Adultery or Misconduct of Wife [§ 628] p 277 
(6) Fraud or Mistake in Procuring Allowance [§ 629] p 277 
(7) Failure to Provide for Children [§ 630] p 277 
(8) Husband in Contempt [§ 631] p 277 
11. Commencement and Termination of Allowance |§§ 632-639] p 277 
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. In General [§ 632] p 278 
. By Death of Parties [§§ 633-635] p 278 
(1) In General [§ 633] p 278 
(2) Under Statutes [§ 634] p 278 
(8) How Affected by Decree or Agreement [§ 635] p 279 
e. By Reconciliation [§ 636] p 279 
d. By Remarriage of Wife [§ 637] p 280 
e. By Remarriage of Husband [§ 638] p 280 
f. By Absolute Divorce [§ 639] p 280 
EK. Jurisdiction |§§ 640-646] p 280 
1. To Make Allowance [§§ 640-643] p 280 
a. In General [§ 640] p 280 
b. Federal Courts [§ 641] p 280 
ce. State Courts [§§ 642-643] p 280 
(1) In General [§ 642] p 280 
(2) Pending Appeal [§ 643] p 281 
2. To Enforce Payment of Alimony [§§ 644-646] p 282 
a. In General [§ 644] p 282 
b. By Contempt Proceedings [4 645-646] p 282 
F. Application for Allowance [§§ 647-655] p 282 
1. Necessity [§ 647] p 282 
2. When and How Made [§§ 648-651] p 282 j 
a. For Temporary Alimony [§ 648] p 282 
b. For Counsel Fees and Expenses [§ 649] p 283 
c. For Permanent Alimony [§§ 650-651] p 283 
(1) In Original Pleadings [§ 650] p 283 
(2) On Subsequent Application [§ 651] p 283 
3. By Whom Made [§ 652] p 284 
4. Contents of Application [§§ 653-655] p 284 
a. For Temporary Alimony [§ 653] p 284 
b. For Counsel Fees and Expenses {§ 654] p 284 
; ce. For Permanent Alimony [§ 655] p 285 
G. Notice to Husband [§§ 656-661] p 285 
1. Where Temporary Alimony Sought [§§ 656-657] p 285 
a. Of Divorce Proceeding [§ 656] p 285 
b. Of Application for Alimony [§ 657] p 286 
2. Where Permanent Alimony Sought [§§ 658-659] p 286 
a. Of Divorce Proceeding [§ 658] p 286 
b. Of Application for Alimony [§ 659] p 286 
3. Constructive Service of Notice [§§ 660-661] p 286 
a. On Resident Husband [§ 660] p 286 
b. On Nonresident Husband [§ 661] p 287 
H. Demurrer, Plea, or Answer [§ 662] p 288 
I. Amendments [§ 663] p 289 
J. Hearing of Application [§ 664] p 289 
K. Reference [§ 665] p 291 
L. Decree or Order of Allowance [§§ 666-683] p 292 
1. In General [§ 666] p 292 
2. Parties [§ 667] p 292 
3. Form and Contents [§§ 668-670] p 292 
(1) For Temporary Alimony [§ 668] p 292 
(2) For Counsel Fees and Expenses [§ 669] p 292 
(3) For Permanent Alimony [§ 670] p 292 
. Confirmation and Recording [§ 671] p 293 
. Amendments [§ 672] p 294 
. Interest [§ 673] p 294 
. Nature, Operation, and Effect [§§ 674-683] p 294 
a. In General {§ 674] p 294 
b. Bar to Dower [§ 675] p 296 
ce. Debt for Certain Purposes [§§ 676-682] p 296 
(1) In General [§ 676] p 296 
(2) In Bankruptcy Proceedings [§ 677] p 296 
(3) In Suit to Set Aside Fraudulent Conveyance [§ 678] p 296 
(4) In Settling Estate of Absentee [§ 679] p 296 
(5) With Reference to Imprisonment for Debt [§ 680] p 296 
(6) Capable of Assignment [§ 681] p 296 
(7) Capable of Release [§ 682] p 297 
d. Liability for Wife’s Future Debts [§ 683] p 297 ; 
M. Enforcement of Decree [§§ 684-746] p 297 
1. In General [§ 684] p 297 
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. By Whom Enforced [§ 685] p 297 

. Against Whom Enforced [§ 686] p 298 

. Laches [§ 687] p 298 

. Action on Decree [§ 688] p 298 

. Assumpsit [§ 689] p 299 

. Debt [§ 690] p 299 

. Attachment of Person and Contempt Proceedings [§§ 691-709] p 299 


a. In General [§ 691] p 299 
b. Authority to Enforce [§§ 692-695] p 299 
(1) For Failure to Pay Alimony [§ 692] p 299 
(2) For Failure to Pay Counsel Fees and Expenses [§ 693] p 302 
(3) For Failure to Give Security [§ 694] p 302 
(4) For Fraudulently Conveying Property [§ 695] p 302 
c. Prerequisites to Attachment [§§ 696-700] p 302 
(1) In General [§ 696] p 302 
(2) Other Remedy Existing or Proceeding Pending [§ 697] p 302 
(3) Demand for Payment and Refusal [§ 698] p 303 
(4) Wife’s Needs and Husband’s Ability [§ 699] p 304 
(5) Release or Waiver [§ 700] p 305 
. Jurisdiction [§ 701] p 305 
. Application for Writ [§ 702] p 306 
. Notice of Application [§ 703] p 306 
. Answer or Objections [§ 704] p 307 
. Hearing Application [§ 705] p 307 
Order for Commitment [§ 706] p 307 
. Discharge [§ 707] p 308 
. Review; Appeal [§ 708] p 308 
Habeas Corpus [§ 709] p 308 
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. Attachment of Property [§ 710} p 308 
. Execution [§§ 711-713] p 309 


a. In General [§ 711] p 309 
b. Application for, and Issue of, Writ [§ 712] p 310 
e. Order to Show Cause [§ 713] p 311 
Supplementary Proceedings [§ 714] p 311 
Injunction [§§ 715-722] p 311 
a. In General [§ 715] p 311 
b. At What Stage Granted [§ 716] p 311 
ce. Duration of Writ [§ 717] p 311 
d. Against Whom Granted; Parties [§ 718] p 311 
e. Application for Writ [§ 719] p 312 
f. Answer [§ 720] p 312 
g. The Writ and Its Effect [§ 721] p 312 
h. Modification, Dissolution, or Enforcement [§ 722] p 312 
Lien of Decree [§§ 723-726] p 313 
a. In General [§ 723] p 313 
b. On Rendition of Decree [§§ 724-725] p 313 
(1) Where Decree Silent as to Lien i 724] p 313 
(2) Where Decree Declares Lien [§ 725] p 313 
e. Enforcement of Lien [§ 726] p 314 
Ne Exeat [§§ 727-730] p 315 
a. In General [§ 727] p 315 
b. At What Stage Granted [§ 728] p 315 
c. Application [§ 729] p 315 
d. Discharge or Quashal of Writ [§ 730] p 315 
Receivership and Sequestration [§ 731] p 315 
Scire Facias [§ 732] p 317 
Subjection of Trust or Other Fund [§ 733] p 317 
Setting Aside Fraudulent Conveyances [§§ 734-738] p 318 
a. In General [§ 734] p 318 
b. Parties [§ 735] p 320 
ce. Time to Sue [§ 736] p 320 
d. Pleading and Evidence [§ 737] p 320 
e. Disposition of Property [§ 738] p 320 
Requiring Security for Payment [§§ 739-742] p 320 
a. In General [§ 739] p 320 
b. Time of Requiring [§ 740] p 321 
. Assignability of Security [§ 741] p 321 
d. Action on Security [§ 742] p 321 
Taking Away Husband’s Bituildges [§§ 743-746] p 321 
a. In General [§ 743] p 321 
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b. By Trial Court [§§ 744-745] p 321 
(1) For Refusal to Pay Temporary Alimony [§ 744] p 321 
(2) For Refusal to Pay Permanent Alimony [§ 745] p 323 
ce. By Appellate Court [§ 746] p 323 
N. Proceedings for Modification of Decree [§§ 747-753] p 323 
1. In General [§ 747] p 323 
2. Application [§§ 748-750 p 323 
a. How Made [§ 748] p 323 
b. To Whom Made [§ 749] p 323 
ce. Contents [§ 750] p 324 
3. Notice of Application [§ 751] p 324 
4. Hearing and Evidence {§ 752| p 324 
5. Abatement of Proceeding [§ 753] p 324 
O. Proceedings for Vacation of Decree [§ 754] p 324 
P. Prohibition [§ 755] p 324 
Q. Appeal [§§ 756-769] p 325 
1. In General [§ 756] p 325 
2. Right to Review [§§ 757-761] p 325 
a. Decree Granting or Refusing Temporary Alimony [§ 757] p 325 
b. Decree Granting or Refusing Counsel Fees and Expenses [§ 758] p 326 
ce. Decree Granting or Refusing Permanent Alimony |§ 759] p 326 
d. Amount of Allowance [§ 760] p 327 
e. Waiver [§ 761] p 328 
3. Prerequisites to Appeal [§§ 762-764] p 328 
a. In General [§ 762] p 328 
b. Notice of Appeal [§ 763] p 328 
ce. Appeal Bond [§ 764] p 328 
. Supersedeas [§ 765] p 328 
. Record on Appeal [§ 766] p 329 
. Matters Considered on Appeal [§ 767] p 329 
. Disposition of Cause [§ 768] p 330 
. Effect of Reversal [§ 769] p 331 


XXI. DISPOSITION OF PROPERTY [{§§ 770-788] p 331 
A. In General [§ 770] p 331 
B. Division of Property [§§ 771-777] p 331 
1. In General [§ 771] p 331 
2. Persons Entitled [§ 772] p 332 
3. Estates Subject to Division [§§ 773-774] p 332 
a. In General [§ 773] p 332  . 
b. In Community Property [§ 774] p 333 
c. Homestead [§ 775] p 333 
4. Proportion or Share Given [§§ 776-777] p 334 
a. In General [§ 776] p 334 
b. Dower Interest [§ 777] p 335 
ve Restoration of Property [§§ 778-779] p 335 
1. To Wife [§ 778] p 335 
2. To Husband [§ 779] p 336 
D. Procedure [§§ 780-786] p 337 
1. Application [§§ 780-781] p 337 
a. In General [§ 780] p 337 
b. Contents and Sufficiency [§ 781] p 337 
2. Hearing and Evidence [§ 782] p 338 
3. Decree [§§ 783-785] p 338 
a. In General [§ 783] p 338 
b. Enforcement [§ 784] p 339 
e. Modification and Vacation [§ 785] p 339 
4. Commissioners to Appraise and Divide [§ 786] p 340 
E. Agreements between the Parties [§ 787] p 340 
F. Rights of Creditors [§ 788] p 340 


XXII. CUSTODY AND SUPPORT OF CHILDREN [{§§ 789-823] p 341 
A. Jurisdiction [§§ 789-791] p 341 
1. Of Subject Matter [§ 789] p 341 
2. Of Person [§ 790] p 341 
3. Necessity of Prayer in Pleading [§ 791] p 342 
B. Custody pending Action and after Decree [§§ 792-794] p 342 
1. Pending Action [§ 792] p 342 
2. After Divorce [§ 793] —p 342 
3. On Dismissal or Denial of Divorce {§ 794] p 342 
C. Award of Custody [99 795-804] p 343 
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- 1. Interest or Welfare of Child [§ 795] p 343 
2. Award to Third Person [§ 796] p 344 
3. Award to Father or Mother [§§ 797-804] p 344 
. In General [§ 797] p 344 
. To Father [§ 798] p 344 
- To Mother [§ 799] p 345 
. To Prevailing Party [§ 800] p 345 
. Character and Conduct of Parties [§ 801] p 346 
. Preference of Children [§ 802] p 347 
. Discretion of Court [§ 803] p 347 
. Agreements between Parties [§ 804] p 347 
D. Removal of Children from Jurisdiction [§ 805] p 348 
EK. Access to Children [§ 806] p 348 
F. Duration and Termination of Custody [§ 807 7] p 348 
G. Order or Decree as to Custody [§§ 808-811] p 349 
1. Operation and Effect [§ 808] p 349 
2. Modification [§§ 809-811] p 349 
a. Power of Court [§ 809] p 349 
b. Grounds [§ 810] p 350 
ce. Application and Proceedings Thereon [§ 811] p 351 
H. Support of Children [§§ 812-822] p 353 
"1. Liability for Support [§§ 812-815] p 353 
a. In General [§ 812] p 353 
b. Where Decree Is Silent as to Both Custody and Maintenance [§ 813] p 353 
ce. Where Decree Provides for Custody but Is Silent as to Maintenance [§ 814] p 354 
d. Where Decree Provides for Maintenance [§ 815] p 355 
2. Children Entitled to Support [§ 816] p 356 
3. Amount of Allowance [§ 817] p 356 
4. Order or Decree [§§ 818-821] p 357 
a. In General [§ 818] p 357 
b. Modification [§§ 819-820] p 358 
(1) In General [§ 819] p 358 
(2) Proceedings [§ 820] p 359 
c. Enforcement [§ 821] p 359 
5. Duration and Termination of Liability [§ 822] p 360 
I. Appeal [§ 823] p 360 


XXIII. FOREIGN DIVORCE [§{§ 824-851] p 362 
A. General Rule [§§ 824-833] p 362 
1. Decree of Divorce [§ 824] p 362 
2. Decree for Alimony [§§ 825-830] p 363 
. In General [§ 825] p 363 
. Necessity of Final Decree [§ 826] p 364 
. Jurisdiction at Law or in Equity [§ 827] p 365 
. Remedies [§ 828] p 366 
. Parties [§ 829] p 366 
. Defenses [§ 830] p 366 
3. Decree for Custody of Children [§ 831] p 366 
4. Decree for Support of Children [§ 832] p 367 
5. Decree for Disposition of Property [§ 833] p 367 
B. Jurisdiction of Foreign Court [§§ 834-843] p 368 
1. In General [§ 834] p 368 
2. Domicile or Residence of Parties [§§ 835-839] p 369 
a. In General [§ 835] p 369 
b. Genuineness and Sufficiency [§§ 836-837] p 369 
(1) In General [§ 836] p 369 
(2) Length of Residence [§ 837] p 370 
e. Abandonment of Matrimonial Domicile by One Spouse [§ 838] p 370 
d. Acquisition of Separate Domicile by Wife [§ 839] p 371 
3. Jurisdiction of Person [§§ 840-842] p 372 
a. In General [§ 840] p 372 
b. Constructive Service of Process [§ 841] p 372 
e. Fraudulent Service of Process [§ 842] p 374 
d. Appearance or Consent [§ 843] p 374 
C. Collateral Attack [§§ 844-848] p 375 
1. In General [§ 844] p 375 
2. Want of Jurisdiction [§§ 845-847] p 3875 
a. In General [§ 845] p 375 
b. Conclusiveness of Recitals of Decree [§ 846] p 376 
ce. Presumption of Jurisdiction [§ 847] jo ier 
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For later cases, hall and changes in the law sce cumulative Annotations, same title, page and note number, 
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3. Fraud [§ 848] p 377 


DIVORCE . 


[§§ 1-3 


D. Estoppel against Aitaek [§§ 849-851] p 378 
1. By Judgment Refusing to Vacate Decree [§ 849] p 378 
2. By Recognizing Decree as Valid [§ 850] p 378 
3. Right of Prevailing Party to Attack Decree [§ 851] p 378 


CROSS REFERENCES 


Abatement or revival of action: 
Generally seé Abatement and Revival 1 C. J. p 15. 
On death of spouse see Abatement and Revival § 404. 
Agreement for separation see Husband and Wife [21 
Cye 1592]. 
Bill or note to facilitate divorce see Bills and Notes 


Child born after divorce see Bastards § 7. ; 

Coametency of spouse as witness see Witnesses [40 
Cye 2218]. 

Convict, action against see Convicts § 11. 

Custody and support of children generally see Husband 
and Wife [21 Cyc 1592]; Parent and Child [29 
Cye 1584]. 

Death, presumption of see Death § 5 et seq. 

Discharge in bankruptcy affecting alimony see Bank- 
ruptcy § 715. 
Effect of divorce on: 

Action for: 
Civil damages 
318]. 
Separate maintenance see Husband and Wife [21 
Cye 1601]. 
Agreement to separate see Husband and Wife [21 
Cyc 1601]. 
Appointment as administrator see Executors and Ad- 
ministrators [18 Cyc 85]. 
Sr estate see Husband and Wife [21 Cyc 
1697]. 
poy ae disability see Husband and Wife [21 Cyc 
Curtesy see Curtesy § 53. 
Defense to prosecution for abandonment see Hus- 
bang and Wife [21 Cyc 1613]. 


see Intoxicating Liquors [23 Cyc 


Effect of divorce on:—Continued 
Distributee see Descent and Lresciner a§ § 102. 
Dower see Dower §§ 137-142. 
Homestead see Homesteads 1 Cyc 598]. 
Legitimacy see Bastards § 7. 
Life eats money see Life Insurance [20 Cyc 
889]. 
Obligation of contract see Constitutional Law § 697. 
Ries communication see Witnesses [40 Cyc 
Right to inherit see Descent and Distribution § 102. 
Right to pension see Pensions [30 Cyc 1371]. 
Set-off or counterclaim see Set-Off and Counterclaim 
[34 Cye 741]. 
Settlement see Paupers [30 Cyc 1081]. : 
Special allowance to widow see Executors and Ad- 
ministrators [18 Cyc 393]. 
Widow see Descent and Distribution § 102; Executors 
and Administrators [18 Cyc 393]. 
Will see Wills [40 Cyc 1205]. 
Husband and wife generally see Husband and Wife 
D2 Cy.cw sa ois 
Lis pendens, action for divorce see Lis Pendens [25 
Cye 1459] ; 
Marriage: 
Generally see Marriage [26 Cyc 821]. 
After invalid divorce see Adultery § 15 et seq. 
Annulment see Marriage [26 Cyc 899]. 
Bigamy see Bigamy §§ 7, 14, 22. 
Contract to dissolve see Contracts § 406. 
Necessaries of wife pending divorce see Husband and 
Wife [21 Cyc 1228]. 
gras maintenance see Husband and Wife [21 Cyc 
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I. DEFINITION 


[§ 1] Divorce is a legislative or judicial act by 
which a marriage relation is either dissolved or 
partially suspended.’ In England the term seems 
to be applied to both decrees of nullity and decrees 
of dissolution of marriage,? and this broad meaning 
has been given the term in a few of the states by 


reason of the manner in which it is used in the 
statute. But generally in the United States the 
term ‘‘divorce’’ as used in the statutes denotes dis- 
solution or suspension by law of the marital rela- 
tion, and hence does not include the judicial annul- 
ment of an invalid marriage.* 


II. ORIGIN AND EXISTENCE 


[§ 2] A. Among the Ancients. We learn from 
the old testament that among the Hebrews the hus- 
band could put away his wife by a written bill of 
divoreement.2 Among the ancient Greeks also di- 
voree was frequent and easy.® The early Romans, 
however, out of regard for ancient form and stabil- 
ity of family life, held marriage inviolable,’ al- 
though toward the end of the Republic even the 
Romans ceased to frown upon divorce, and the rem- 
edy was available to husband or wife for slight 
cause.® 

[§ 3] B. Among Modern Christian Nations. In 
all protestant countries the courts are clothed with 


d= Abbotts. Dit (2 Bishop, Marr; 5, 
Div. & Sep. § 469; Black L. D.; Bou- [a] 
vier LE.) D: divorces 

Legislative divorce see infra § 4. 

Judicial divorce see infra § 11. 

2. Black L. : Matrimonial|c iii v 8; 
Causes Act 1857 (20 Son se VACIe Cc 6. 
85). See also Marriage [26 Cyc! 29-31. 
900]. Vi 

ge Hart ye Hart, 098 Til, Ay 5555 
Foss v. Foss, 12 Allen (Mass.) 26; 


Husb. & W. 
Div. Leg. p 34. 


Piper v. Piper, 46 Wash. 671, 91 P [a] 
189: Martin v. Martin, 54 W. Va. 301, 
46 SE 120, 1 AnnCas 612. 

4 Millar v. Millar, 175. Cal. 797,| stance of a divorce. 
167 P 394, LRA1918B 415, AnnCas|& W. §§ 5, 489. 
1918E 184; Avakian v. Avakian, 69 8. 

N. J. Hq. 89, 60 A 521 [aff 69 N. J.|} Comm, p 103., 
Eq. 834 mem, 66 A 1133 mem];! post p-379. 


oe ee Vv. g 
127 NW 639, 30 LRANS 745, Ann [a] 
Gasi912C 5OL: 297, 


Deuteronomy ec xxiv vs 1-4. 

Other biblical references to 
among 
Deuteronomy c xxii vs 13-19, 28, 29; 
Ezekiel c xxiii vs 45, 46; 
Malachi c ii vs 11, 16. 

Woolsey Div. & Div. Leg. pp 


4 serene Rome ec 44; Schouler 


For nearly five hundred years 
| Subsequent to the foundation of an- 
cient Rome there is no recorded in- 


4 Gibbon Rome ec 44; 2 Kent 
See also Divortium 


Montague, 25 S. D. 471, 9. “See infra § 11. 
Code Napoleon, arts 233, 275- 
regarded marriage only as a civil 11. 


power to grant divorces for causes prescribed by 
legislative enactment,® but in countries whose govy- 
ernments are influenced by the church of Rome no 
divorces are permitted without special sanction of 
the pope.t® In the United States there is a lament- 
able diversity in the law of divorce in the several 
states, caused in the main by the difference in the 
statutory grounds for divorcee and the different rules 
which exist as to the residence of the parties and 
the effect of the decree upon the validity of a re- 
marriage of either one or the other of the divorced 
parties.1+ 


contract, and allowed divorce not 
only for several reasonable causes, 
such as adultery and grievous in- 
juries, to be submitted to a judicial 
tribunal, but also without cause and 
founded merely upon mutual consent. 
This consent was, however, subjected 
to several restraints which created 
great and serious checks .upon the 
abuse of the privilege. After the 
restoration of the Bourbon dynasty 
the law of divorce was changed, and 
in 1816 it was confined to a judicial 
separation from bed and board. 
Schouler Husb. 10. 2 Kent Comm. p 104. 

[a] In Austria divorces between 
Bie tee may be had, not only for 
several substantial causes, but at the 
request of both parties, on the 
ground of unconqverable aversion. 2 
Turnbull Austria p 509. 

See infra § 59 et seq. 


the Jews are 


Jeremiah 


Woolsey Div. & 


For later. cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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III. KINDS 
[§ 4] A. Legislative Divorce—1. Definition. A | legislative control over the marriage relation,!® while 


legislative divorce is one granted by the legislature 
or by a court acting in a special case under author- 
ity granted by a special act of the legislature.” 

[§ 5] 2. Legislative Power—a. General Rules. 
The power to grant a divorce from the bonds of 
matrimony has been exercised by the parliament of 
England from an early period,'* and this example 
was followed by the legislative assemblies of the 
colonies in America.4 And the courts of this 
country have generally recognized the right of the 
state legislatures to exercise the same power over 
the subject that is possessed by the English parla- 
ment,!° when not restrained by constitutional limita- 
tions.1° In some jurisdictions, where the power of 
the legislature to grant divorces is not expressly 
prohibited by the constitution,” there has been con- 
siderable conflict of opinion as to whether the divi- 
sion of state governments into three departments 
does or does not impliedly inhibit the legislative 
department from the exercise of such judicial func- 
tions. Thus some cases hold that such division of 
the state governments does not affect or exclude 

Effect of foreign divorce see infra 


law by suit in chancery was held to 


others strongly insist that the granting of divorces 
by the legislature is a clear encroachment of the 
judicial prerogative,!® especially where jurisdiction 
to grant divorees for the same cause has been con- 
ferred by general statute upon the judiciary.2° Prac- 
tical interest, however, as to the validity of legis- 
lative divorces is not very great because legislative 
divorees have been directly prohibited by the con- 
stitutions of nearly all of the states.?4 

[§ 6] b. Estoppel to Deny Validity. Even in 
those states where legislative divorces are declared 
unconstitutional,?? the parties may be estopped from 
denying the validity of such a divorce. 

[§ 7] ¢. Operation of Decision against Legis- 
lative Power. Where the legislature has long exer- 
cised the power to grant divorces a subsequent de- 
cision of the courts denying its power will not 
invalidate previous legislative divorees.** 

[§ 8] 3. Requisites—a. Cause. It has been held 
that the legislature may grant a divorce without 
any alleged cause.2® Where, however, the power of 
the legislature to grant divorces is limited by the 
son v. Bryson, 17 Mo. 590; Bryson 


§ 824 et seq. 

12. Teft v. Teft, 3 Mich. 67. 

13. Maynard v. Hill; 125°U. S. 190, 
8 SCt "723, 31° Le ed. 654; Jones v. 
Jones, 95 Ala. 448, 11 S 11, 18 LRA 


95. 

Maynard v. Hill, 125 U. S. 190, 
SusCtaVeo, oL Led. 6045 Starrev. 
Pease, 8 Conn. 541; Crane v. Megin- 
nis, 1 Gill & J. (Md.) 463, 19 AmD 
237; Cronise v. Cronise, 54 Pa, 255. 

[a] In New York “during the 
period of our colonial government, 
for more than one hundred years pre- 
ceding the Revolution, no divorce 
took place in the colony of New York, 
and for many years after New York 
became an independent state there 
was not any lawful mode of dis- 
solving a marriage in the lifetime of 
the parties but by a special act of 
the legislature.” Maynard v. Hill, 125 
Wie Se 90) 206; ou SC 2a, cob piu, sed. 
654 [quot 2 Kent Comm. p 97]. See 
also infra § 29 note 12. 

{b] In Pennsylvania this power 
has been exercised from the earliest 
period by the legislature of the prov- 
ince and by that of the state under 
the constitutions of 1776 and 1790. 
Cronise v. Cronise, 54 Pa. 255. 

15. U. S—Maynard v. Hill, 125 
en se 190, 8 SCts 723, 31 Liced. 654 
fattace Wasi ir S20, toe P= Cte 

Conn. — Starr v. Pease, 8 Conn. 
541. 

Iowa.—Levins v. Sleator, 2 Greene 
604. 

Ky.—Cabell v. Cabell, 1 Metc. 319; 
Gaines v. Gaines, 9 B. Mon. 295, 48 
AmD 425; Berthelemy v. Johnson, 
3 B. Mon. 90, 38 AmD 179; Maguire 
v. Maguire, 7 Dana 181. 

Me.—Adams v. Palmer, 51 Me. 480; 
In re Op. of Justices, 16 Me. 479. 

Md.—Wright v. Wright, 2 Md. 429, 
56 AmD 723; Crane v. Meginnis, 1 
Gill & J. 463, 19 AmD 237. 

Pa.—Cronise v. Cronise, 54 Pa, 255; 
Jones vy. Jones, 12 Pa. 350, 51 AmD 
611. 

Wash.—Maynard v. 
Wash. 7.3, 3. P 195. 


Valentine, 2 


16. Ala.—Winkles v. Powell, 173 
Ala. 57, 55. S 536. 

Ga.—Head v. Head, 2 Ga. 191. 

Mich.—Teft v. Teft, 3 Mich. 67 


(holding that a constitutional pro- 
hibition of legislative divorges pre- 
vents the enactment of a special act 
authorizing a court to grant a di- 
vorce between certain parties upon 
terms and for a particular cause not 
included within the general statutes). 

Miss.--Carson v. Carson, 40 Miss. 
349 
sion that divorces. shall not be 
granted except in cases provided by 


(where a constitutional provi-:! 


prohibit the legislature from grant- 
ing divorces). 

N. H.—Clark v. Clark, 10 N. H. 380, 
384 AmD 165. 

Tenn.—Wilson v. Wilson, 134 Tenn. 
697, 185 SW 718. 

Wis.—State v. Duket, 90 Wis. 272, 
Sit 83, 48 AmSR 928, 31 LRA 

[a] Dissolution of marriage under 
general act.—A statute providing that 
a sentence of imprisonment for life 
shall dissolve the marriage of the 
person sentenced without any judg- 
ment of divorce or other legal proc- 
ess is not in conflict with a con- 
stitutional provision against legisla- 
tive divorces. State v. Duket, 90 Wis. 
ae 63 NW 83, 48 AmMSR 928, 31 LRA 

{[b] In Massachusetts and New 
Hampshire constitutional provisions 
are to the effect that matrimonial 
causes Shall be heard and determined 
by the “Governor and Council’ or 
by “the Superior Court,’ “until the 
Legislature shall by law make other 
provision.” These provisions deprive 
the legislature of the power of grant- 


ing divorcees by special act. Spar- 
hawk vy. Sparhawk, 116 Mass. 315; 
White v. White, 105 Mass. 325, 7 


AmR 526; Shannon v. Shannon, 2 
Gray 285. 
[ec] In Pennsylvania (1) this limi- 


tation upon the legislative power was 
imposed by express provision of con- 
stitution of 1790 as amended in 1888. 
Cronise v. Cronise, 54 Pa. 255, 261; 
Jones v. Jones, 12 Pa. 350, 51 AmD 
611. (2) “The continued exercise 
of the power after the adoption of 
the Constitution of 1790, cannot be 
accounted for, except on the ground 
that all men, learned and unlearned, 
believed it to be a legitimate exercise 
of the legislative power. This belief 
is further strengthened by the fact 
that no judicial decision has been 
made against it. Communis error 
facit jus, would be sufficient to sup- 
port it, but it stands upon the higher 
ground of contemporaneous and con- 
tinued construction by the people, of 
their own instrument. It has a still 
higher basis.” Cronise v. Cronise, 
supra. 

17. See constitutional provisions. 

Impairment of obligation of con- 
tract see Constitutional Law § 697. 

18. Maynard v. Hill, 125 U. S. 190, 
8 SCt 723, 31 L. ed. 654; Adams v. 
Palmer, 51 Me. 480; Wright v. 
Wright, 2 Md. 429, 56 AmD 723; May- 
nard v. Valentine, 2 Wash. T. 3, 3 P 
195. 

19. Ponder v. Graham, 4 Fla. 23; 
Bryson v. Bryson, 44 Mo. 232; Bry- 


v. Campbell, 12 Mo. 498; State v. Fry, 
4 Mo. 120; Bingham y. Miller, 17 Oh. 
445, 49 AmD 471; In re Christiansen, 
17 Utah 412, 53 P 1003, 70 AmSR 794, 
41 LRA 504; Higbee v. Higbee, 4 
Utah 19, 5 P 698. See also ,Con- 
stitutional Law § 256. 

[a] Reasons for this view are. 
stated at length by Semmes, J., in 
Ponder v. Graham, 4 Fla. 23, 37. 

20. Levins v. Sleator, 2 Greene 
(lowa) 604; Adams v. Palmer, 51 Me. 
480; In re Op. of Justices, 16 Me. 
479; Cronise v. Cronise, 54 Pa. 255. 
See also Townsend y. Griffin, 4 Del. 
440, 446 (where the court said it 
might well be coubted ‘whether the 
general assembly has power by spe- 
cial law to divorce parties for any 
of the causes specified” in an exist- 


ing act conferring the power upon 
the judiciary). Contra Wright v. 
Wright, 2 Md. 429, 56 AmD~ 723 


(holding that the delegation of au- 
thority to the courts to grant di- 
vorces in certain enumerated cases 
does not necessarily negative the 
power of the legislature to act in the 
same class of cases). 
Higbee v. Higbee, 4 Utah 19, 5 
See also constitutional pro- 


See supra § 5. 
5 Richeson v. Simmons, 47 Mo. 
{a] Thus where the parties to 
such a divorce live apart for a long 
period of time thereafter and each 
remarries, each is estopped from in- 
terfering with the affairs of the oth- 
a Richeson vy. Simmons, 47 Mo. 
24. Bingham vy. Miller, 17 Oh. 445, 
448, 49 AmD 471 (where the court, 
although holding a divorce granted 
by the legislature unwarranted and 
unconstitutional, refused to declare 
it void, saying: “To deny this long 
exercised power, and declare all the 
consequences resulting from it void, 
is pregnant with fearful conse- 
quences. If it affected only the 
rights of property, we should not 
hesitate; but second marriages have 
been contracted, and children born, 
end it would bastardize all these, al- 
though born under the sanction of 
apparent wedlock’). Compare Riche- 
son v. Simmons, 47 Mo. 20 supra § 
6; Higbee v. Higbee, 4 Utah 19, 34, 
5 P 693 (where a legislative divorce 
was held to be void, but the court 
said: ‘‘Neither of the parties to the 
marriage in question ever married 
again, and no serious consequences 
are likely to follow from. holding 
that the act in question is void’). 
25. Maynard v. Hill, 125 U. S. 190, 
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constitution to certain grounds, an inquiry into them 
is a necessary duty to prevent injustice.?° 

[§ 9] b, Notice to Parties. The legislature may, 
without notice to either party, exercise its consti- 
tutional power to grant divorces.?* 

[§ 10] 4. Effect on Property Rights. A legis- 
lative divorce differs from a judicial divorce in that 
the former cannot divest vested property rights not 
pertaining to the marriage relation, while the latter 
can.28 It cannot provide for the maintenance of 
the wife by an allowance in the nature of alimony, 
or direct the payment of money to the wife out of 
the husband’s estate.2® As to all rights dependent 
upon the marriage relation itself, however, a legis- 
lative divorce has the same effect as a judicial 
divorce.®° 

[§ 11] B. Judicial Divorce. A judicial divorce 
is one granted by the sentence of a court of justice 
pursuant to general law.*+ A confirmation or rati- 
fication of the divorce by the legislature may be 
required by the constitution.*? It may be either 
absolute or limited.2* An absolute divorce or a 
divorce a vinculo matrimonii is one which termi- 
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[§§ 8-11 


nates the marriage relation.34 A limited divorce or 
divorce a mensa et thoro is one which suspends the 
marriage relation and modifies its: duties and obli- 
gations, leaving the bond in full foree;*° and is 
sometimes called ‘‘a judicial separation,”? leaving 
the term ‘‘divorce’’ to include the absolute dissolu- 
tion of a marriage.** Prior to the enactment of 
“The Matrimonial Causes Act,’’ in England, a di- 
vorce a mensa et thoro was the only divorce known 
to the ecclesiastical law;37 and in South Carolina 
the courts have no power to grant any divorce other 
than one a mensa et thoro.?® In most of the states ~ 


limited divorces are discouraged,*® although the pow- 


er of the courts to grant them 1s generally recog- 
nized;*° and where plaintiff seeks only a limited 
divorce, the court has power to grant it even in 
cases where it is found that all the erounds for an 
absolute divorce exist.41 Absolute and limited 
divorcees differ in operation and effect,*? but as a 
rule the modes of procedure prescribed by the sev- 
eral statutes where both kind of divorces are al- 
lowed differ only from the time of making the de- 
eree.*8 


8 SCt 723, 31. lL. ed: 654; Gaines: v. 
apanee. 9 B. Mon. (Ky.) 295, 48 AmD 
4 
26. Roberts v. Roberts, 54 Pa. 265; 
Cronise v. Cronise, 54 Pa. 255; Jones 
v. Jones, 12 Pa. 350, 51 AmD 611. 
[a] Reason for rule.—‘‘The Con- 
stitution must be preserved, and... 
if Courts should refuse to permit evi- 
dence to show the grounds of the 
divorce, the legislature could obliter- 
ate the clause in the Constitution. 
. . The party has a right to the pro- 
tection of the constitutional provi- 
sion, and if necessary, the Court can 
touch the Act with the judicial wand, 


and open it to inspection, so as to 
see whether or not it_is within the 
pale of the Constitution.” Jones v. 


Jones, 12°Pa. 350,°355, 51 AmD 611. 

{[b] Presumption as te cause.— 
Special divorce laws are prima facie 
founded on sufficient cause not with- 
in the jurisdiction of the courts. 
This cause is inquirable into as a fact 
when not set forth in the _ act. 
Philadelphia v. Thiele, 10 Phila. 
(Pa.) 205. 

{c] Fraudulent divorce. — The 
courts in considering the validity of 
a legislative diverce cannot admit 
evidence to show that the divorce 
was obtained by fraud or falsehood 
or that one of the members of the 
legislature misrepresented the facts. 
venek v. Jones, 12 Pa. 350, 51 AmD 

Ae 

27. Maynard v. Hill, 125 U. S. 190, 
8 SCE 723,31 Li. ed. 654 fafiio2' Wash. 
T. 321, 5 P 717]; Wright v. Wright, 2 
Md. 429, 56 AmD 723; Cronise v. 
Cronise, 54 Pa. 255; Hull v. Hull, 23 
Pa. Co. 73; Maynard v. Valentine, 2 
Mash ea Deda i LO 5: 

28. Crane v. Meginnis, 1 Gill & 
J. (Md.) 4638, 19 AmD 237; Philadel- 
phia’ “ve Dhiéele; 10 Phila.» (Pa.) 205. 
See also Holmes v. Holmes, 4 Barb. 
(N, WY.) 295 ‘Cholding~ that, as’ re- 
spects property, the contract of mar- 
riage must stand upon the same 
footing as other contracts). See also 
infra § 494 et seq; § 770 et seq. 

29. Townsend v. Griffin, 4 Del. 
440; Jackson vy. Sublett, 10 B. Mon. 
(Ky.) 467; Gaines v. Gaines, 9 B. 
Mon. (Ky.) 295, 48 AmD 425; Crane 
v. Meginnis, 1.Gill & J. (Md.) 463, 


19 AmD 237 (where it was also held} 


that the wife could maintain a sub- 
sequent action in the courts for ali- 


mony). 
[a] Reason for rule.—‘“‘The Legis- 
lature ... cannot, even for the pub- 


lic good, change the right of private 
property from one to another with- 
out compensation, much less can it 
do so by a special act of divorce, 
sought by one of the parties against 


the consent of the other, with the 
purpose or effect of operating upon 
the rights of prorerty incident to the 
marriage relation, as created and sus- 
tained by the general laws applicable 
to that relation.” Gaines v. Gaines, 


nae Mon. (Ky.) 295, 308, 48 AmD 

oO. * 
30. Starr v. Pease, 8 Conn. 541; |. 

kee yan v. Sleator, 2 Greene (Iowa) 
[a] A legislative divorce bars the 


right of dower as effectually as if the 
divorce has been decreed by a court. 
Levins v. Sleator, 2 Greene (Iowa) 
604. See also Dower §§ 137-142. 
ite Fla.—Ponder v. Graham, 4 Fla. 

ec v. Fry, 4 Mo. 120. 

Y.—Wait v. Wait, 4 N. Y. 95. 

oh. —Bingham v. Miller, 17 Oh. 445, 
49 AmD 471. 

Utah.—In re Christiansen, 17 Utah 
412, 53 P 1003, 70 AmSR 794, 41 LRA 


504; Higbee v. Higbee, 4 Utah 19, 
BP) 693.7 5 
32. Wilson v. Holt, 83 Ala. 528, 


3S °3215537 AmSR 7683" Harrison +; 
Harrison, 19 Ala. 499 (holding, how- 
ever, that it did not become ineffec- 
tual because the act of the legisla- 
ture confirming it was not passed at 
the first general assembly held after 
its rendition). 

{a] Presumption of ratification.— 
Legislative ratification would be pre- 
sumed, where the decree was collat- 
erally assailed after a lapse of twen- 
ty years and it appeared that the 
husband married again and lived 
with his second wife until his death. 
Wilson v. Holt, 83 Ala. 528, 3 S 321, 
38 AmSR 768. 

33. Pick v. Pick, 99 Nebr. 433, 156 
NW 769; Wait v. Wait, 4 N. Y. 95. 
And see infra § 401. 

34. Wait v: Wait, 4 N. Y. 95, 100. 
See also infra § 401. 

85. Barber v. Barber, 21 How. 
(UreS)F 582, 592, dbs edi 226sne So, 
v. Cullen, 153 N. Y. 629, 637, 47 NE 
894, 44 LRA 420; Barrere v. Barrere, 


4 Johns. Ch. (N. Y.) 187, 191; Free- 
man v. Belfer, 173 N. C.. 581, 584, 92 
SE 486, See also 


LRAI917E 886. 
infra § 401. 

36. See statutory provisions. 

37. > Head? vijHead.w2) JGas gl 913 
Sharpe v. Sharpe, 134 Mo. A. 278, 114 
SW 584; Hodges v. Hodges, 22 N. M. 


19250195; 159 FP" 1005. Wattowv. Walt; 
AN: Ya (95: 
“In those courts the relation of 


marriage was considered a_sacra- 
ment, and was not to be dissolved ex- 
cept by order of the Pope. Accord- 
ingly, no absolute divorces were 
granted by the ecclesiastical courts.” 
Hodges v. Hodges, supra. 


88. McCreery v. Davis, 44 S. C. 
195, 22 SE 178, 51 AmSR 794, 28 LRA 

39. Bauman v. Bauman, 18 Ark. 
320, 68'AmD 171; Barrere v. Barrere, 
4 Johns. Ch. (N.. Y.) :187;. Hvans , v. 
Evans, 1 Hagg. Cons. 35, 4 EngEccl 
310, 349. 

[a] Reason for rule.—‘‘There are 
objections to a separation for a pre- 
cise or limited time, though such de- 
erees have been rendered. It may 
inspire a constant fear on the one 
side, and nourish hopes of revenge on 
the other. It rather appears to me 
to be the most kind and salutary 
course, to declare the separation per- 
petual, with a power, however, re- 
served to the parties, to come to- 
gether, under the sanction of the 
Court, whenever they shall find it to 
be their mutual and voluntary dis- 
position.” Barrere v. SBarrere, 4 
JODNSs ChynGN. pevae lowe Lote 

40. Bauman y. Bauman, 18 Ark. 
320, 68 AmD 171; Wagner v. Wag- 


ner, 36 Minn. 239, 30 NW 766. 
[a] But in New Mexico there is 
no power vested by statute in the . 


courts to award a limited divorce 
or a legal separation and hence no 
such power exists. Hodges Vv. 
Hodges. 22) 5N:;° M. 192.5159) "P1007. 
See also infra § 61 

41. Pick v. Pick, “99 Nebr. 433, 156 
NW 769. 
See cases infra note 43. 
Wood v. Wood, 54 Ark. 172, 
15 SW 459; Wagner v. arenes, 36 
Minn. 239, 241, 30 NW 766 

“We see no good reason why, in 
an action for an absolute divorcee on 
the grounds of cruel and inhuman 
treatment, the wife might not obtain 
a separation from bed and board, if 
the evidence warrants it. We ap- 
prehend that there might be cases in 
which a court would, in the exercise 
of a sound judicial discretion, grant 
a separation from bed and board on 
account of cruel and inhuman treat- 
ment of the wife, when it would not 
grant an absolute divorce; and if the 
wife desires the limited in case she 
cannot obtain the absolute divorce, 
she ought to make her prayer for re- 
lief in the alternative. The doctrine 
that what is once litigated to final 
judgment cannot be retried between 
the same parties, governs divorce 
equally as other civil actions. If a 
plaintiff fails to obtain the relief 
which she asks for, She ought not to 
be permitted to bring a second suit 
on the same cause of action for a 
part of that relief, when she might 
have ‘obtained this partial relief in 
the first action.” Wagner v. Wagner, 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 12-14] 


[§ 12] A. As Dissolution or Suspension of Stat- 
us. Except in South Carolina,‘ the courts have 
generally abandoned the old doctrine that marriage 
is merely a civil contract, but now treat it as a 
This distinction is important in consider- 
ing many questions pertaining to the law of divoree, 
since it bears directly upon the nature of the rem- 
edy and the right thereto, and upon the validity and 
effect of statutes regulating the subject.*® 
B. As Subject to Control of State—1. In 
A divorcee cannot be had except in that 
court upon which the state has conferred juris- 
diction,*” and then only for those causes and with 


status.*> 


[§ 13] 


General. 


Operation and effect of divorce see 
infra §§ 447, 458. 

44, McCreery | Ve Davis; @Z4USTUC: 
ae 22 SEH 178, 51 AmSR 794, 28 LRA 

45. See Constitutional Law § 697; 
Marriage [26 Cyc 825]. 

“It is indissoluble except by the 
judgment of an appropriate trib- 
unal, for some specified cause pre- 
scribed by law and after careful 
serutiny of the evidence submitted 
by the parties or obtained from an 
investigation directed by the court.” 


Wolkovisky v. Rapaport, 216 Mass. 
bees 51, 102 NE 910, AnnCas1915A 


46. Newman’s Est., 75 Cal. 218, 16 
P 887, 7 AmSR 146; Cohen vy. Cohen, 
26 Del. 361, 84 A 122: Rigney v. Rig- 
ney, 127 N. Y. 408, 28 NE 405, 24 
AmSR 462 [rev on other grounds 160 
U. S. 531, 40 L. ed. 525, 16 SCt 366]; 
Re Meet. | Vos, it. 40) Barbie @Nysye) 

Impairment of obligation of con- 
tract see infra § 15. See also Con- 
stitutional Law 697. 
‘47. Dennis v. Dennis, 68 Conn. 
186, 36 A 34, 57: AmSR 95, 34 LRA 
449; Hodges v. Hodges, 22 N. M. 
192, 159 P 1007; White v. White, 154 
App. Div. 250, 138 NYS 1082; Gibson 
v. Gibson, 81 Misc. 508, 143 NYS 37; 
De Meli v. De Meli, 5 NYCivProc 306, 
67 HowPr 20 [aff 120 N. Y. 485, 24 
NE 996, 17 AmSR 652]; Lyon -v. 
yon; £13. 7 Pa. Dist/-623," 30 Pa. Co, 
seer Berger v. Berger, 23 Pa. Co. 
232. 

Courts vested with jurisdiction see 
infra § 32. 

48. Conn.—Dennis v. Dennis, 68 
Conn. 186, 36 A 34, 57 AmSR 95, 34 
LRA 449. 

Mass.—Wolkovisky v. Rapaport, 
216-Mass. 48, 102 NE 910, AnnCas 
1915A 809. 

N. M.—Hodges v. Hodges, 22 N. M. 
19255159 P1007. 

N. Y.—White v. White, 154 App. 
Div. 250, 1388 NYS 1082; Gibson v. 
Gibson, 81 Mise. 508, 1438 NYS?’ 37; 
De Mel: v. De Meli, 5 NYCivProc 306, 
67 ‘HowPr 20 faff 11 NYSt-. 291 
(aff 120 N. Y. 485, 24 NE 996)]. 

Pa.—Lyon v. Lyon, 13 Pa. Dist. 623, 
30 Pa. Co. 342; Berger v. Berger, 23 
PariCon 232% 

R.-1.—Crow v. Crow, 103,.A 739. 

See also infra §§ 18, 60, 322. 


Grounds for divorce see infra §$§ 
59-167. 
49. See infra § 18. 


50. Powell v. Powell, 80 Ala. 595, 
1 S 549; Bacon vy. Bacon, 43 Ind. A. 
218, 86 NE 1030. See also cases infra 
note 51; and Marriage [26 Cyc 826]. 

[a] The courts will consider the 
interest of the public as well as that 
of the parties in granting divorces. 
Bacon v. Bacon, 43 Ind. A. 218, 86 NE 
1030. 

51. U. S.—Maynard v. Hill, 125 
U. S.'190, 8 SCt 723, 31 L. ed. 654. 

Ala.—Powell v. Powell, 80 Ala. 595, 
"1-S 549. 

Conn.—Allen y. Allen, 73 Conn. 54, 
46 A 242, 84 AmSR  135,°49 “LRA 
142; Dennis v. Dennis, 68 ‘Conn. 186, 
36 A 34, 57 AmSR 95, 34 LRA 449. 

Ky.—Maguire v. Maguire, 7 Dana 
181. 


DIVORCE 
IV. NATURE 


prescribed.*® 


object thereto.>* 


Te —Barringer v. Dauernheim, 127 | 
Ta. 679,755. 5. 925 

Mass.—Wolkovisky v. Rapaport, 
216 Mass. 48, 102 NE 910, AnnCas 
1915A 809. 


Fs tricia Tr ae ae v. Carson, 40 Miss. 

N. Y.—Wade v. Kalbfleisch, 58 
N. Y. 282, 17 AmR 250; Van Veghten 
v. Van Veghten, 4 Johns. Choy 60k: 
Williamson vy. Williamson, 1 Johns. 
Ch. 488. 

Oh.—Smith v. Smith, Wright 644. 
me I.—Ditson vy. Ditson, 4. Rees ds 


Eng.—Hall v. Hall, 9 L. T. Rep. N. 
S. 810 (holding that society has an 
interest in the maintenance of the 
marriage tie, which the collusion or 
negligence of the parties cannot im- 
pair). 

“There are undoubtedly cases for 
which a separation is provided, but it 
must be lawfully decreed by public 
authority and for reasons which the 
public approves.” Twigg v. Twigg, 
107 Md. 676, 681, 69 A 517. 

[a] The parties can neither dis- 
solve the marriage by consent nor 
make it indissoluble by consent, and, 
where one of them has a cause for di+ 
vorce, the state will not deny a di- 
voree on the ground of estoppel, al- 
though the estoppel may be avail- 
able as against the action for a set- 
tlement of community property. 
Barringer vy. Dauernheim, 127 La. 
One fists: Usk 

[b] Marriages contracted between 
tribal Indians, however, (1) must 
generally be considered as taking 
place in a state of nature, and if, 
according to the usages and cus- 
toms of the particular tribe, the 
parties are authorized to dissolve it 
at pleasure, the right of dissolution 
will be considered a term of the con- 
tract; and either party may take ad- 
vantage of this term unless it is ex- 
pressly or impliedly waived by them; 
or they may perhaps acquire such re- 
lations to society as will give per- 
manency to the contract and take 
from them the right to annul it. 
Wall v. Williams, 11 Ala. 826. (2) 
A dissolution of the marriage con- 
tract according to such tribal laws, 
usages, and customs will be upheld 
by the courts. James v. Adams, 
(OK) E55, ARs aia 1: ‘3 


52. Ala.—Powell 
Ala. 595, 1 S 549. 

Cal.—Rehfuss v. Rehfuss, 169 Cal. 
86, 145 P 1020. 

Colo.—Frey v. Frey, 61 Colo. 581, 
158 P 714. 

Conn.—Allen y. Allen, 73 Conn. 54, 
46 A 242, 84 AmSR 135, 49 LRA 
142. 

Fla.—Hanecoek v. Hancock, 55 Fla. 
680, 45 S 1020, 15 LRANS 670. 

Ill.— Peo. v. Case, 241 Ill. 279, 89 
NE 638, 25 LRANS 578. 

Ind.—Yeager v. Yeager, 43 Ind. A. 
3138, 87 NE 144. 

Mo.—Robertson v. Robertson, 178 
Mo. A. 478, 168 SW 266. 

Mont.—Franklin v. Franklin, 40 
Mont. $48, 106 P 3538, 26 LRANS 490, 
20 AnnCas 339. 

N. J—Grant v. Grant, 84 N. J. Eq. 
81,92 A. 791. 

N. Y.—Winans vy. Winans, 124 N. Y. 


v. Powell, 


[§ 14] 2. Consent of State. 
of parties, being a matter of public interest,*® and 
controlled by the sovereign will for the benefit of 
the community at large,°° cannot be dissolved by 
the mere act or consent of the parties.®! 
is an implied party to all suits for divoree,®? and 
it may intervene by its prosecuting officer or through 
a power vested in the court itself to prevent such a 
dissolution where it should not be decreed, although 
the party against whom the suit is brought may not 


| tyre, 


[me Cay” te 


those formalities which the state has by statute 


The married status 


The state 


140, 26 NE 293; McIntyre v. McIn- 
9 Misc. 252, 30 NYS 200. 

Okl.—Lyon v. Lyon, 39 Okl. 111, 
134 P 650. 

Or.—Jones v. Jones, 59 Or. 308, 117 
P 414. 

Pe iat v. Hamm, 22 Pa. Dist. 
de 

W. Va.—Wass v. Wass, 41 W. Va. 
126, 23 SH 537. 

“Divorce is the creature of stat- 
utory enactment. There are three 
parties to the action—the plaintiff, 
the defendant, and the public.” Rob- 
ertson v. Robertson, 178 Mo. A. 478, 
488, 163 SW 266. 

{a] The state is a third party (1) 
to all suits for divorce. Yeager v. 
Yeager, 43 Ind. A. 318, 87 NE 144. 
(2) It is in fact a triangular suit, 
sui generis, the government occupy- 
ing the position of a third party 
without counsel, it being the duty of 
the court to protect its interests. 
McIntyre v. McIntyre, 9 Misc. 252, 
30 NYS 2090. 

{b] Right ‘not. lost by laches.— 
The public is a party to all divorce 
suits, although it does not neces- 
sarily appear by counsel or plead, 
and never loses a right by laches. 


Geant v. Grant, 84 N. J. Eq. 81, 92 A 
[ec] Not necessarily to oppose.— 


“The State becomes in a sense ‘a 
party to the proceedings, not neces- 
sarily to oppose, but to make sure 
that the attempt will not prevail 
without sufficient and lawful cause 
shown by the real facts of the case, 
nor unless those conditions are found 
to exist at-the time the decree is 
made upon which the State permits a 
divorce to be’ granted.” Allen y. Al- 
len, 73 Conn. 54, 55, 46 A 242, 84 
AmSR 135, 49 LRA 142. 

53. “Ill.—Decker v.: Decker, 193 Ill. 
285, 61 NE 1108, 86 AmSR 325, 55 
LRA 697. 

Ind.—Yeager v. Yeager, 43 Ind. A. 
313, 87 NE 144. 

Ky.—Berthelemy v. Johnson, 3 B. 
Mon. 90, 38 AmD 179 (as to necessity 
of consent of commonwealth). 

Mont.—Franklin v. Franklin, 40 
Mont. 348, 106 P 353, 26 LRANS 490, 
20 AnnCas 339. 


N. J.—Grant vy. Grant, 84 N. J. Ha. 
BO 2 Aion. 

Va inyon, 7895 Oki tia; 
122, 134 P €50..[eit Cyc]. 


Oki.—Lyon 

Or.—Jones v, Jones, 59 Or. 308, 117 
P 414; Harle v. Harle, 43 Or. 293, 72 
POs 

Tenn.—Dismukes v. Dismukes, 1 
Tenn. Ch. 266. 

[a] “Zhe public has an interest 
(1) in a divorce suit, and the courts 
should administer their jurisdiction 
of that subject in view of the public 
good, as well as_ private rights.” 
Jones v. Jones, 59 Or. 308, 311, 117 P 
414, (2) “The interests of society 
are so involved in proceedings to dis- 
solve the marriage relation that the 
public. is interested ... to a greater 
degree than in ordinary civil ac- 
tions.”” Peo. v. Case, 241 Ill. 279, 284, 
89 NE 688, 25 LRANS 578. 

[b] Protection of public morals.— 
Although on its face the complainant 
and defendant in a suit for divorce 
are the only parties thereto, the gov- 


20 [19 C.J.] 


[§ 15] 3. Constitutionality of Statutes. Mar- 
riage being now generally regarded as a status,°* 
the constitutional provisions against laws impairing 
the obligation of a contract do not extend to legis- 
lative acts on the subject of divorces.®> As against 
objections the courts have upheld as constitutional 
a statute providing that a final judgment of divorce 
shall not be entered until the expiration of a fixed 
period after the rendition of an interlocutory decree 
of divoree;** also a statute providing for the ap- 
pointment of divorce proctors in counties over a 
specified population, prescribing their duties, fixing 
their fees and the taxation thereof, and authorizing 
them to appoint deputies.6’ The legislature cannot, 
however, constitutionally discriminate as to the per- 
sons entitled to the remedy.*® 

[§ 16] 4. Construction of Statutes. As in the 
case of other statutes,®® divorce statutes should be 
construed with the object of ascertaining their true 
meaning and application.®® But it has been held 
that the statutes authorizing divorces for certain 
causes, as for example cruelty,*! and those authoriz- 
ing service of summons in divorce actions by mail, 
should be strictly complied with;®* and where the 
legislative grant of divoree jurisdiction is permissive 


ernment in a sense also is a party, 


DIVORCE 


specifically enumerating the grounds 


[§§ 15-18 


only, it has been held that the courts will incline 
to exercise a judicial discretion in accordance with 
the policy of the statute, withholding judgment, in 
cases not within the benefit of the statute on their 
merits.°? Where a statute of one state is adopted 
by another, it is to be taken in the latter with the 
settled construction previously given it in the 
former.** 

[§ 17] 5. Operation of Statutes.°%° Unless a 
different intention is clearly apparent,°® divorce 
statutes are generally held not to be retrospective.®* 
But where the statute merely changes and simplifies 
the form of the remedy or otherwise merely affects 
the remedy, it will apply in actions pending at the 
time of its passage.®§ 

[§ 18] C. As Affected by Public Policy—1. In 
General. Notwithstanding the diversity of the di- 
voree laws in the several states of this country and 
England, it is ‘conceded in all jurisdictions that 
public policy, good morals, and the interests of 
society require that the marriage relation should be 
surrounded with every safeguard and its severance 
allowed only in the manner prescribed and for the 
causes specified by law.®® And the parties can 
waive nothing essential to the validity of the pro- 


relates merely to procedure and not 
to the cause of action, and applies 


whose duty it is to see that public 
morals and the welfare of the en- 
tire community are protected. Han- 
cock v. Hancock, 55 Fla. 680, 45 S 
1020, 15 LRANS 670. 

{[c] Where petitioner is not free 
from blame the court may refuse a 
divoree, although the evidence dis- 
closes the existence of statutory 
grounds for the granting of a decree 


of divorce. Lyon v. Lyon, 39 Okl. 
P34 PN650: 
{d] Laches.—Where the _ statute 


provides that an action for divorce 
shall be brought within a specified 
time after the existence of the 
ground relied on for the divorce, the 
court should of its own motion deny 
the divorce when the action is not 
commenced within the statutory 
period. Franklin v. Franklin, 40 
Mont. 348. 106 P 353, 26 LRANS 490, 
20 AnnCas 339. 

{e] The chancellor may stand as 
a representative of the public, and, 
in a proper case, refuse to grant the 
decree, although the grounds of such 
refusal are without the issues made 
by the pleadings of the _ parties. 
Decker v. Decker, 193 Ill. 285, 288, 61 
ae 1108, 86 AmSR BYA5%5 55 LRA 
697 

Intervention by state see infra § 

8 


Collusion as defeating divorce see 
infra § 217. 

54. See Constitutional Law § 697; 
Marriage [26 Cyc 825]. 


55. See Constitutional Law § 697. 

56. Deyoe v. Mendocine County 
Super, Ct:; 140 Cal. 476,74 P 28, 98 
AmSR 73. 

57. Wilson v. Wilson, 134 Tenn. 
697, 185 SW 718. 

58. Middleton v. Middleton, 54 


INS deg. 692; 35 AL L065; 37) As da06; 
55 AmSR 602, 36 LRA 221. 

[a] Thus a statute permitting a 
person, who has conscientious 


scruples against absolute divorce, to, 


secure a limited divorce for adul- 
tery or desertion attended by special 
consequences with regard to prop- 
erty rights is class legislation. Mid- 
dleton v. Middleton, 54 N. J. Eq. 692, 
696, 35 A 1065, 37 A 1106, 55 AmSR 
602, 86 LRA 221. 

59. See Statutes [36 Cye 1102]. 

60. Wald v. Wald, 119 Mo. A. 341, 
96 SW 302; Duhme vy. Duhme, 3 Oh. 
Dec. (Reprint) 95, 3 WklyLGaz 187; 


Mauser v. Mauser, 59 Pa. Super. 
275. 
[a] Thus the legislature, by 


on which the courts may grant di- 
vorces, declares the policy of the 
state in respect to the grounds for 
divorce, and a party asking for a di- 
vorce is as much entitled to a decree, 
on establishing the statutory ground 
relied on by clear and convincing 
proof, as he would be to recover in 
any other civil suit on evidence 
clearly establishing his demand. 
era v. Wald, 119 Mo. A. 341, 96 SW 

61. Trenchard v. Trenchard, 245 
Tll. 313, 92 NE 243; Humber v. Hum- 
ber, 109 Miss. 216, 68 S 161. 


62. Smith v. Smith, 4 Greene 
(lowa) 266. 

63. Dutcher v. Dutcher, 39 Wis. 
651. See also infra §§ 19, 61. 

Sige Dutcher v. Dutcher, 39 Wis. 
65. Grounds: for divorce see infra 
Jurisdiction see infra § 34. 

66. Hurry v. Hurry, 141 La. 954, 


As 160; Carson v. Carson, 40 Miss. 

[a] A statute allowing a divorce 
to married persons “‘who have been 
living separate and apart for a 
period of seven years or more” re- 
fers to those who had been living 
apart for that time regardless of the 
date of the passage and promulgation 
oftthe-act:. Hurry we eklurry.. 14 lea, 
954, 76 S 160. 


67. Ala.—Barrington vy. Barring- 
ton, 76 S 81. 

Ga.—Buckholts v. Buckholts, 24 
Ga. 238 


lowa.—Delbridge v. Sears, 179 Iowa 
526, 160 NW 218; McCraney v. Mc- 


Craney, 5 Iowa 232, 68 AmD 702. 
Me.—Sherburne v. Sherburne, 6 
Me. 210. 


Mass.—Burt vy. Burt, 168 Mass. 204, 
46 NE 622. 

Minn.—Giles v. Giles, 22 Minn. 348. 
5 a a Ma a v. Carson, 40 Miss. 
49. 

See also Constitutional Law § 781; 
Statutes [36 Cye 1205]. 

68. Inskeep v. Inskeep, 5 Iowa 
204; Wales v. Wales, 119 Mass. 89; 
Sparhawk v. Sparhawk, 114 Mass. 
355; Bigelow v. Bigelow, 108 Mass. 
38; Jamison v. Ramsey, 128 Mich. 
315, 87 NW 260. See also Constitu- 
Sah Law § 782; Statutes [36 Cyc 
12 3 

{al A statute declaring that the 
court shall not. grant a divorce un- 
less either party shall have been a 
resident for not less than one year 


to cases where the cause of action 
accrued before the act took effect. 
Worthington v. Washoe County Sec- 
ond Judicial Dist. Ct., 37 Nev. 212, 
142 P 230, LRA1916A 696, AnnCas 
1916E 1097. 

69. Ala.—Powell v. Powell, 80 Ala. 
59D el =S2549; 

Ark.—Vanness vy. Vanness, 128 Ark. 
543, 549, 194 SW 498, 501 [quot Cyc); 
Marshak v. Marshak, 115, Ark 51,5070 
SW 567, LRA1915E 161, AnnCas1916E 
206; Whitford v. Whitford, 100 Ark. 
63, 139 SW 653. 

Cal.—Barnes v. Barnes, 95 Cal. 171, 
30 P 298, 16 LRA 660. 

Colo.—Frey v. Frey, 61 Colo. 581, 
158.P 714: 

Conn.—Allen vy. Allen, 73 Conn. 54, 
46 A 242, 84 AmSR 135, 49 LRA 142. 

Fla.—Hancock vy. Hancock, 55 Fla. 
680, 45 S 1020, 15 LRANS 670. 

Ill.—Trenchard vy. Trenchard, 245 
Tll. 3138, 92 NE 243; Peo. v. Case, 241 
Ill. 279, 89 NE 638, 25 LRANS 578. 
—yY v. Yeager, 43 Ind. A. 
313, 87 NE 144; Bacon v. Bacon, 43 
Ind. A. 218, 86 NE 1030. 

Ky.—Williams v. Williams, 136 
Kaya Wa 2B SW asoire 

La.—RBarringer v. Dauernheim, 127 
Lian. 6795, 63) 3S" (9285) blac eva @amtes 
wright, 18 La. Ann. 414. 

Md.—Twigg v. Twigg, 107 Md. 676, 
69 AN S17, 

Mass.—Wolkovisky  v. 
216 Mass. 48, 102 NE 910, AnnCas 
1915A 809. 

Mont.—Franklin v. Franklin, 40 
Mont. 348, 351, 106 P 353, 26 LRANS 
490, 20 AnnCas 339 [eit Cyc]; Rump- 
ing v. Rumping, 36 Mont. 39, Oda 


Rapaport, 


eee 12) ERANS 11975) h2 ‘AnnCas 
Nev.—Worthington v. Washoe 


County Second Judicial Dist. Ct., 37 
Nev. 212, 142 P 230, LRA1918A 696, 
AnnCas1916H 1097. 

N. Y.—In re Caltabellotta, 171 NYS 


82. 

N. D.—Rindlaub v. Rindlaub, 19 
St Pe 352, 366, 125 NW 479, 485 [quot 
ye 

Or.—Jones v. Jones, 59 Or. 308, 
117 P 414; Parrish v. Parrish, 52 Or. 
160, 96 P 1066. 

Pa.—Dickenson v. Dickenson, 1 Del. 
Co. 293; Broughton v. Broughton, 1 
Del. Co. 273. 

Va.—Devers v. Devers, 115 Va. 517, 
79 SE 1048. 

Wis.—Graham vy. Graham, 149 Wis. 
602, 186 NW 162. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 18-22] 


ceedings, 7° 


[§ 19] 2. Judicial Discretion. 


clearly abused.?2 Where, 


preseribed.7® And on the other 


[§ 20] 


In furtherance of 
public policy, courts in divorce cases necessarily ex- 
ercise to a large extent a judicial discretion,” which 
will not be disturbed on appeal, unless it has been 
however, 
ground of divorce is shown to exist, the court has 
no diseretionary right to deny a divorce,"? unless 
the case falls within one of the statutory excep- 
tions,’* which may be set up as a defense,’® such 
as collusion,’® condonation, equal guilt of the par- 
ties,‘® or failure to institute suit within the time 
hand where the 
offense charged does not come up to the standard 
prescribed by the statute, the court has no right to 
say that an offense of the same character, but less in 
degree, shall be sufficient to authorize a divorce.®° 
D. As Affected by Ecclesiastical Law. 


DIVORCE 


[19 C.5:] 21 


Although ecclesiastical courts have never been es- 


a_ statutory 


of our laws.®? 


[§ 21] 


Ont.—Magurn v. Magurn, 11 Ont.} Grounds of divorce see infra § 61. 


A. 178. 

[a] Reasons for rule.—(1) ‘“Par- 
ties should not be encouraged to seek 
divorces unless the causes. exist 
which have 
statute. The well being of society, 
the interest of the children of the 
marriage, good morals and the pre- 
cepts of religion all forbid that the 
marriage contract should be dissolved 
unless the objects of the relation 
have been defeated and the cohabita- 
tion of the parties: has become pro- 
ductive of wrong or the safety of one 
of the parties is endangered.” 
Trenchard v. Trenchard, 245 Ill. 313, 
316, 92 NE 2438. (2) Public policy, 
good morals, and the interests of so- 
ciety require that the marriage rela- 
tion should be surrounded with every 
safeguard and its severance adjudged 
only where the complaining party has 
clearly and. satisfactorily brought 
herself or himself within the terms 
of the statute. Rindlaub v. Rind- 
laub, 19 N. D. 352, 125 NW 479. 

{b] Divorce is not a guaranteed 
privilege of the citizens, but the 


right is limited to the causes and 
subject to the requirements pre- 
scribed by the statute. Worthing- 


ton v. Washoe County Second Judi- 


cial Dist. Ct. 37 Nev, 212, 142 P 
230, LRA1916A 696, AnnCas1916E 
1097. 


_ Exclusiveness of statutory grounds 
of divorce see infra § 60. 

70. Whitford v. Whitford, 100 
Arky 68, 139).SW2 653; Hamm . v. 
Hamm, 22 Pa. Dist. 837. 

Consent of parties see supra § 14. 

71. Fla.—Parramore v. Parramore, 
61 Fla. 701, 55 S 795. 

Ind.—Bacon v. Bacon, 43 Ind. A. 
218, 86 NE 1030. 

Kan.—Ashmead v. Ashmead, 23 
Kan. 262. 

Ky.—Locke v. Locke, 14 KyL 143. 

Nebr.—Mohr v. Mohr, 81 Nebr. 499, 
ane NW 267, 129 AmSR 699. 

. Y.—Winans v. Winans, 124 N. Y. 
140, 26 NE 298: Sullivan v. Sullivan, 
41 N. Y. Super. 519; Williamson v. 


Williamson, 1 Johns. Ch. 488. 
Okl.—Lyon v. Lyon, 39 Okl. 111, 

ioe eto4 P60 seit «Cyel, 
Vt.—Burton v. Burton, 58 Vt. 414, 


5 A 281. 

Wis.—Dutcher v. Dutcher, 39 Wis. 
651 (holding that while as between 
the parties the rules of pleading and 
practice will be enforced in divorce 
suits as in other cases, they may be 
relaxed in favor of defendant when 
the public interest is involved). 

fa] Strict rules of procedure are 
not required in suits involving the 
marital status and rights, and where 
the rights of the parties are in sub- 
stance protected, the proceedings are 
largely in the discretion of the trial 
court. Parramore y. Parramore, 61 
Bla. 701, 55 S 795. 

Discretion as to: 

Absolute or limited divorce see infra 

§ 401. 


been prescribed by the| 


72. Bacon v. 
218, 86 NE 1030. 
477. 

73. Cal.—tbLewis v. Lewis, 167 Cal. 
732, 141 P 367, 52 LRANS 675; Low- 
man v. Lowman, 165 Cal. 352, 132 P 


439. 
Nishihara, 


Bacon, 43 Ind. 
See also 


A. 
infra § 


Hawaii.—Nishihara vy. 
22 Hawaii 189, 195 [quot Cyc]. 

Mass.—Waterhouse v. Waterhouse, 
225 Mass. 228, 114 NE 288. 


Mo.—Marolf v. Marolf, 191 Mo. A.} 


239, 177 SW 819; Allfree v. Allfree, 
175 Mo. A. 344, 162 SW 650; Meyer v. 
Meyer, 158 Mo. A. 299, 1388 SW 70; 
Hamberg v. Hamberg, 147 Mo. A. 591, 
126 SW 808; Miles v. Miles, 137 Mo. 
A. 38, 119 SW 456; Morgan v. Mor- 
gan, 134 Mo. A. 160, 113 SW_ 722; 
Lynch v. Lynch, 87 Mo. A. 32; Ulrey 
v. Ulrey, 80 Mo. A. 48; Morris v. 
Morris, 60 Mo. A. 86. 

N. C.—Crump v. Morgan, 38 N. C. 
91, 40 AmD 447. 

R. I.—Sayles v. Sayles, 99 A 822. 

[a] Reason for rule.—‘“As impor- 
tant as it is to the safety of the 
community to preserve sacred and 
inviolate the marriage relation, courts 
cannot deny relief when a case is 
made out under the law.” Hamberg 
v.. Hamberg, 147 Mo. A. 591, 595, 126 
SW 808. But compare Williamson 
vy. Williamson, 1 Johns. Ch. (N. Y.) 
488 [appr Valleau v. Valleau, 6 Paige 
(N. Y.) 207, 210] (where Chancel- 
lor Kent refused to apply this rule 
under a former statute in New 
York). 

{b] Even though a reconciliation 
is desirable where the evidence 
shows the futility of efforts to affect 
a reconciliation between the parties, 
the court must decide the issues ac- 
cording to the evidence. Sayles v. 
Sayles, (R. I.) 99 A 822. 

74. See statutory provisions. 

75. See infra §§ 168-226. 

76. See infra §§ 208-217. 

77. See infra §§ 192-206. 

78. See infra §§ 219-223. 
Spitsnaugle v. Spitsraugle, 
408, 124 P 162. 

79. See infra §§ 225, 226. 

80. Hamaker v. Hamaker, 18 Ill. 
137, 65 AmD 705; Birkby v. Solomons, 
Tye Oh yes lOXO 

81. See infra § 29. 

82. 
763: Moyler v. Moyler, 11 Ala. 620. 

Ark.—Bauman y. Bauman, 18 Ark. 
320, 68 AmD 171. 

Cal.—Sharon v. Sharon, 67 Cal. 185, 
7 P 456, 635, 8 P 709; Morris v. Mor- 
ris, 14 Cal. 76, 73 AmD 615. 


See also 
87 Kan. 


Conn.—Shaw v. Shaw, 17 Conn. 
189. 
Del.—Jeans v. Jeans, 2 Del. 38. 


Ga.—MeGee v. McGee, 10 Ga. 477. 

Ky.—Thornberry v. Thornberry, 2 
J. J. Marsh. 322. 

Md.—Emerson v. Emerson, 120 Md. 
584, 87 A 10338: Fisher v. Fisher, 95 
Md. 314, 93 Md. 298, 52 A 898, 93 
AGO On se a Gin abd.) Gon oo Id, 
401, 3 AmR 183. 


tablished in any of the United States,§+ yet, by 
the weight of authority, the state courts, in the 
exercise of divorce jurisdiction, will follow the doc- 
trines established by the ecclesiastical courts in so 
far as they are consistent with existing constitu- 
tional or statutory provisions and the general spirit 


E. Extent of Remedy—1. In General. 
The matters which may be litigated in connection 
with a suit for a divorce are only such as relate to 
or grow out of the marriage relation.®® 

[§ 22] 2. Rights of Third Persons. 
of third persons respecting the property involved in 
a divorce suit are not to be litigated unless they have 
conspired to defeat the complainant’s claims for ali- 
mony or to defraud her of her marital interests in 


The rights 


Mass.—Morrison v. Morrison, 142 
Mass. 361, 8 NE 59, 56 AmR 688; 
Robbins v. Robbins, 140 Mass. 528, 4 
NE 837, 54 AmR 488 (both holding 
that the legislature intended to adopt 
the general principles that governed 
the ecclesiastical courts, so far as ap- 
plicable and reasonable). 

Mo.—Chapman v. Chapman, 269 Mo. 
6638, 192 SW 448. 

Nev.—Wuest v. Wuest, 17 Nev. 217, 
30 P 886. 

N. Y.—Higgins v. Higgins, 164 
N. Y. 4, 58 NE 9; Griffin v. Griffin, 47 
N. Y. 134; Wood v. Wood, 2 Paige 
108; Lewis v. Lewis, 3 Johns. Ch. 
519; Denton yv. Denton, 1 Johns. Ch. 
364; Mix v. Mix, 1 Johns. Ch. 108. 

Pa.—Getz v. Getz, 14 Pa. Dist. 69, 
30 Pa. Co. 252; Roe v. Roe, 29 Pittsb 
LegJ 319. 

Tex.—Nogees v. Nogees, 7 Tex. 538, 
58 AmD 78. 

Vt.—Le Barron v. Le Barron, 35 
Vt. 365 (holding that the court may, 
unless otherwise directed by statute, 
apply the settled rules and practice 
of the ecclesiastical courts). 

[a] The reason why the courts 
follow the doctrine of the ecclesias- 
tical courts is not based upon the 
theory that they are vested with the 
jurisdiction of the ecclesiastical 
courts of England in matrimonial 
cases, but upon the ground that when 
jurisdiction was conferred by stat- 
ute in those actions for divorce which 
by the English law are solely cog- 
nizable in the ecclesiastical courts, 
the grant of that jurisdiction carried 
with it by implication the incidental 
powers which were indispensable to 
its proper exercise and not in confliet 
with statutory regulations on the 
Same subject. Devanbagh v. Devan- 
pape 5 Paige (N. Y.) 554, 28 -AmD 
443, 

[b] In New Mexico, however, the 
ecclesiastical law of Hngland in re- 
gard to marriage and divorce has not 
been adopted, and does not apply un- 
less incorporated into statutes; 
therefore, where there is no statutory 
authority to grant limited divorces, 
such divorce cannot be granted. 
Hodges v. Hodges, 22 N. M. 192, 159 P 


1007. 

83. Peck v. Peck, 66 Mich. 586, 33 
NW 893; Semrow v. Semrow, 23 
Minn, 214; Reed v. Reed, 70 Nebr. 
Se NS NW 73; Dunbar v. Dunbar, 4 
Oh.*° Dec. (Reprint) 237, 1 ClevLRep 
148. See also infra § 22. 

{a] Thus an action to determine 
property rights not growing out of 
the marriage relation cannot be 
joined with an action for divorce. 
Reed v. Reed, 70 Nebr. 779, 98 NW 73. 

[b] BRescission of conveyance.— 
A mortgage claimed to have been 
given under duress in part payment 
of a claim for alimony cannot be set 
aside on motion in divorce proceed- 
ings; but a regular action must be 
brought for that purpose, the form 
of a divorce suit not being appro- 
priate to determine rights of prop- 


29 119 C.F] 


her husband’s property.®4 
[§ 23] F. Procedure—l. 
Divorce—a. In General. 


rule in equity.’? 


ties Semrow v. Semrow, 23 Minn. 
Incidental relief see infra § 403. 
84 Ala.—Turner v. Turner, 
Ala. 437. 
Ill.—Draper v. Draper, 68 Ill. 17. 
Mich.—Peck v. Peck, 66 Mich. 586, 
33 NW 893. 
N. Y.—Van Duzer v. Van Duzer, 
6 Paige 366, 31 AmD 257. 
Wash.—Prouty v. Prouty, 4 Wash. 
174,29 PB. 1049. 
eee v. Damon, 28 Wis. 
Third persons as parties defendant 
see infra § 235. 


44 


85... Peo. v. -Shea, 201 N. ,¥. 474, 
94 NE 1060. 
86. Gilsey v. Gilsey, 198 Mo. A, 


505, 201 SW 588; Peo. v. Shea, 201 
N. Y. 471, 94 NE 1060. 

[a] In Louisiana in an action 
based on the abandonment of the 
wife, a decree’of separation from bed 
and board must precede the applica- 
tion for a divorce. Nicholas v. Mad- 
dox, 52 La. Ann. 1493, 27 S 966. 

{b] Mormon “church divorce.’”’— 
A church divorce of the Mormon 
church, whereby parties who have 
been sealed as husband and wife un- 
der the Mormon Sealing Ordinance 
agree under the authority and with 
the consent of the church to dis- 
solve their marriage relations, is not 
a valid divorce, although the parties 
believe it to be valid, and thereafter 
go through a marriage ceremony with 
other parties. Hilton v. Roylance, 25 
Utah 129, 69 P 660, 58 LRA 723, 95 
AmSR 821. 

Operation. of statute on procedure 
see supra § 17. 


87. Getz v. Getz, 14 Pa. Dist. 69, 
80 Pa. Co. 252; Toone v. Toone, 10 
Phila. (Pa.) 174, 


“Although a proceeding in divorce 
is sui generis, it is substantially a 
suit in “equity.” Getz v. Getz, 14 Pa. 
Dist..69, 70, 30 Pa. Co. 252. 

{a] The court has power to apply 
equitable principles in a matrimonial 
action such as an action for a sep- 
aration. Johannessen v.. Johannes- 
sen, 70 Misc. 361, 128 NYS 892. 

{b] In Maryland in divorce cases 
the courts of equity do not sit in the 
exercise of their general equitable 
jurisdiction, but as a divorce court, 
and are governed by the rules of the 
English ecclesiastical courts so far 
as consistent with the code. Hmer- 
son v. Emerson, 120 Md. 584, 87 A 


10338. 

{c] In Massachusetts libels for di- 
vorce are not suits in equity, but 
belong on the law side of the court, 
and the superior court sitting to hear 
them has not general equity powers, 
although Rey. Ts: e 152 § 29, provides 
that the superior court, if the course 
of proceeding is not ‘specially epre- 
scribed, may hear and determine all 
matters coming within the purview 
of the chapter as to divorce, accord- 
ing to ecclesiastical courts or courts 
of equity, but when the respondent 
appears and files a cross bill, and the 
court thereby acquires jurisdiction 
of the parties and the subject matter 
of the suit, 
cise that jurisdiction until proper re- 
lief is given the parties. Friedrich 
v. Friedrich, (Mass.) 119 NE 449. 

[ad] In Missouri (1) an action for 


divorce is not an equitable proceed- | 


Nature of Suit for 
Matrimonial actions are 
neither actions at law nor suits in equity,®® but are 
statutory actions in which both jurisdiction and 
practice depend on the statute,®° except that where 
the statute is silent the practice usually follows the 
They are sui generis,®® and al- 
though generally regarded as civil actions,°® except 
in a few jurisdictions,®° they are not embraced with- 
in actions ex contractu,®! or actions ex delicto,°? 


it will retain and exer-! 


DIVORCE 


ing.- Gilsey v. Gilsey, 198 Mo. A. 
505, 201 SW 588. (2) And judgments 
for alimony are subject to the same 
incidents as judgments in other ac- 
tions at law. Hauck vy. Hauck, 198 
Mo. A. 381, 200 SW 679. (3) But for- 
merly the circuit court sitting as a 
court of chancery had jurisdiction of 
all causes of divorce, alimony, and 
maintenance. Mangels vy. Mangels, 6 
Mo. A. 481. 

28. Mass.—Waterhouse v. Water- 
house, 225 Mass. 228, 114 NE 283. 

Mo.—Gilsey v. Gilsey, 198 Mo. A. 
505, 201 SW 588; Mangels v. Mangels, 
6 Mo. A. 481. 


Nev.—Danforth v. Danforth, 40 
Nev. 435,.166 P 927. 
N. Y.—R. F, H. v. S. H., 40 Barb. 


9; McIntyre v. McIntyre, 9 Misc. 252, 
30 NYS 200. 
Pa.—Getz v. Getz, 14 Pa. Dist. 69, 
30 Pa. ‘Co. 252. 
Utah.—Whitmore -Hardin, 3 
26 Del. 361, 


Utah 121, 1 P 465. 

89. Cohen v. Cohen, 

84 A 122; Ellis v. Hatfield, 20 Ind 
10d: -Hauckew. Hauck, 198i" Mo. 2A: 
381, 200 SW 679; Reed v. Reed, 101 
Mo. A. 176, 70 SW 505; Hurt v. Hurt, 
2 Lea (Tenn.) 176. 

{a] In Indiana (1) divorce cases, 
having been of equitable cognizance 
before the adoption of the constitu- 
tion, are not included in the term 
“civil cases” as used in the Bill of 
Rights; but under Rev. St. (1881) § 
249, they are civil actions in such a 
sense: at least that the. rules of 
pleading and practice will apply to 
them, except that a different proced- 
ure may be provided in the divorce 
act, and to the extent that it may 
be apparent that the legislature in- 
tended otherwise. Powell v. Powell. 
104 Ind. 18, 3 NE 639. (2) The stat- 
ute conferring jurisdiction on a court 
in “all civil cases, except for slan- 
der, libel, breach of marriage con- 
tract, or where the title to real estate 
shall be in issue” includes an action 
for divorce. Herron v. Herron, 16 
Ind. 129, 130. (3) But a proceeding 
for. a divorce is not a civil action 
within the meaning of the statutory 
provision for a change of venue in 
civil actions, and a party to a di- 
vorce suit is not entitled to a trial 
by jury as a matter of right as in a 
civil action. Musselman y. Mussel- 
man, 44 Ind. 106. 
divorce is so far special that all 
the provisions of the Indiana Di- 
voree Act are to be given their full 
force unaffected by the code. Morse 
v.. Morse, 25 Ind. 156; Etwing, v. 
Ewing, 24 Ind. 468. 

90. Mott v. Mott, 82 Cal. 413, 22 P 
1140 (holding that, although mar- 
riage creates a status, an action for 
a divoree is nevertheless an action 
of contract within the meaning of the 
statute providing for the filing of a 
counter complaint seeking affirmative 


relief). 
91. Cohen v. Cohen, 26 Del. 361, 
Re BS _ vesS. E40 Barb; 


84 A 122; 
Cohen v. Cohen, 26 Del. 361, 84 


V. 


CNS YOeS: 
92. 
A 122. 
Right to interpose Sonn pr oauedt or 

cross bill see infra § 3 


93. Cohen v. Come 26 Del. 361, 
84 A 122. 
94, Barber v. Root, 10 Mass. 260; 


O’Bryan v. O’Bryan) 13° Mo, 16, 53 


(4) An action for, 


ots [§§ 22-94 . 


although in a measure partaking of features char- 
acteristic of both.®* 
divorce actions resemble more the character of 
criminal proceedings.** 

[§ 24] b. Proceeding in Rem. A suit for divorce 
is generally deemed a proceeding i in rem so far as it 
affects the status of the parties,®> and it is so re- 
garded in many jurisdictions, although defendant is 
a nonresident who does not appear and over whom 
jurisdiction is obtained by constructive service ;°° 
but in some jurisdictions the courts, while holding 


It has been held, however, that 


AmD 128; Matchin v. Matchin, 6 Pa. 
332, 47 AmD 466; Dorsey v. Dorsey, 
7 Watts (Pa.) 349, 32 AmD 767 (all 
holding that divorce laws apply not 
so much to contractual relations be- 
tween the parties as to the relative 
duties of the parties and their stand- 
ing and conduct in society). 

[a] Quasi criminal.—A suit for 
divorcee is in its nature a quasi crim- 
inal proceeding, although not brought 


in the name of the state. Stafford v. 
Stafford; 4i= Tex. Lu: 
95. U. S.—Harding v. Harding, 


1 ee. Ue Si817, 125, (SCt. 679 491, ved? 
0 

Cal.—Newman’s Est., 75 Cal. 213, 16 
P 887, 7 AmSR 146. 

Conn.—Pettis v. Pettis, 91 Conn 
608, 101 A 13. 

Tll.—Dunham v. Dunham, 162 Ill 
589, 44 NE 841, 35 LRA 70 [aff 57 
TTS AS 4. 75s Roth v. Roth, 104 Il. 35, 
44 AmR 81. But compare Masure v. 
Masure, 171 Ill, A. 488, 444 (where, 


however, the court said: “Although 
an action ‘in rem’ it is something 
more. It has an individual character 


of its own, and may be best described 
by calling it simply ‘an action to dis- 
solve the marriage relation.’ ’’). 

Minn.—Searles v. Searles, 140 
Minn. 385, 168 NW 133. 

Mo.—Ellison v. Martin, 43 Mo. 575; 
Chapman v. Chapman, 194 Mo. A. 4838, 
185 SW 221; Hamill v. Talbot, 81 Mo. 
A, ae 

J.—Lister v. Lister, 86 N. J. Eq. 
30, Nof dee SLADE 

N. Y.—Rigney v. Rigney, 127 N. Y. 
408, 28 NE 405, 24 AmSR 462 [rev 
on other grounds 160 U. S. 5381, 16 
SCt. 366, 40.1 ed. db 257}: Vin ret be 
Saulles, 101 Misc. 447, 167 NYS 445. 

N. D.—Luick vy. Arends, 21 N. Di 
614, 182 NW 353. 

Or.—Matlock v. Matlock, 87 Or. 307, 
170 P 528; Houston v. Timmerman, 
L7.Or:, 499,205 BY 0st At Ams es 435 
4 LRA 716. 

Pa.—Lyon v. Lyon, 13 Pa. Dist. 
623, 30 Pa, Co. 342; Hull v. Hull, 28 
Pay, Counts. 

Utah. oe v. Gibbs, 26 Utah 382, 


73 RP 64 
Wis Cook v. Cook, 56 once 195, 
6. 
38 


14 NW 33. 443, 48 AmR 

Ont.—Cromarty Vv. Cee aree 
Ont. L. 481, 12 OntWN 253, 11 Ont 
WN 342, 412. 

{a] Effect of joining issue.— 
Where, in an action for divorce, de- 
fendant appears and joins issue by. 
answer, the nature of the proceed- 
ing is thereby changed from a pro- 
ceeding in rem to one also in per- 


sonam. Gibbs v. Gibbs, 26 Utah 382, 
(COWES GY. le 
96. Conn.—Pettis v. Pettis, 91 


Conn. 608, 101 A 18. 

Til.—Dunham v. Dunham, 162 Il. 
589, 44 NE 841, 30 LRA 70 [aff 57 
Ill. A. 475]; Roth v. Roth, 104 Til. 
35, 44 AmR 81. 

Mo.—Ellison_v. Martin, 53 Mo. 575; 
Chapman v. Chapman, 194 Mo. A. 
483, 185 SW 221; Hamill v. Talbot, 81 
Mo. A, 210. 

Pa.—Lyon v. luyon, 13 Pa. Dist. 623, 
30 Pa. Co. 342; Hull v. Hull, 23 Pa. 
€o. 73: 

Utah.—Gibbs v. Gibbs, 26 Utah 382 
73 P 641. 


See also Atherton v. Atherton, 18i 
U. S. 155, 21 SCt 544, 45 . ed. 794 
[rev 155 N. Y. 129, 49 NE 983. 68 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 24-29] 


that the marriage relation is a res so far as it affects 
the marital status of plaintiff in an action against a 
nonresident defendant who does not appear and is 
not served within the state where the action is 
brought,*? hold that it is not a res within the state 
of the party invoking the jurisdiction so as to 
authorize the court to bind the absent party, a cit- 
izen of another state, by substituted service.®§ 
“suit for divorce against a nonresident defendant 
over whom jurisdiction is obtained by substituted 
service has also been held to be a proceeding in rem 
so far as it affects the custody of the minor chil- 
dren,®® or the disposition of property,! but by the 
weight of authority in all matters except so far as it 
affects the marital status of the parties, it is a pro- 
uestions are of im- 
portance in determining the jurisdiction of courts in 


ceeding in personam.? These 


DIVORCE 


ered.® 


A 


V. JURISDICTION 


[§ 25] 2. Practice—a. In General. 
in divorcee should be conducted as in other cases 
unless there is a different provision by statute.* 

[§ 26] b. In Equity. Where courts of chancery 
are vested by statute with divorce jurisdiction, as 
is the case in many of the states,> divorce suits are 
to be conducted according to the rules of practice 
prevailing in ordinary suits in equity unless the 
statute otherwise provides.°® 

[§ 27] G. Law Governing Remedy. The dissol- 
ubility of a marriage depends on the law, not of the 
place where the marriage was celebrated, but of 
the place where the parties have their domicile.’ 


[19 C.5.] 23 


divorce actions, and the effect of judgments against 
nonresident parties, and is hereinafter fully consid- 


Proceedings 


[§ 28] A. At Common Law—1. In General. The ; the establishment of the United States as an inde- 


power to grant a divorce is a statutory and not a 


common-law power.® 
[§ 29] 2. Ecclesiastical Courts. 


AmSR 650, 40 LRA 291]; Laing v. 
Rigney, 160 U. S. 531, 16 SCt 366, 40 
L. ed. 525 [rev 127 N. Y. 408, 28 NE 
405, 24 AmSR 462] (in both of which 
cases the United States supreme 
court reversed the holding of the 
state court of appeals on the ground 
that it was a violation of the full 
faith and credit clause of the federal 
constitution). 

97. Rigney v. Rigney, 127 N. Y. 
408, 28 NE 405, 24 AmSR 462 [rev 
on other grounds 160 U. S. 531, 16 
SCt 366, 40 L. ed. 525]; Doughty v. 
Doughty, 2829 Neav) Hq. “5815 —Peo.' v. 
Baker, 76 N. Y. 78, 32 AmR 274. 

98. Flower v. Flower, 42 N. J. Eq. 
152, 7 A 669; Doughty v. Doughty, 28 
N. J. Eq. 581; Atherton v. Atherton, 
155° N. “Y. 129,749 NEY 933; 63 AmSR 
650, 40 LRA 291 [aff 82 Hun 179, 
31 NYS 977, and rev 181 U.S. 155, 21 
SCt 544, 45 L. ed. 794]; Rigney v. 
Rigney, 127 N. Y. 408, 28 NE 405, 24 
AmSR 462 [rev 53 Hun 457, 6 NYS 
141, and rev 160 U. S. 531, 16 SCt 366, 
40 L. ed. 525]; De Meli v. De Meli, 
120 Ni Y. 485, 24 NE 996, 17 AmSR 
652; Jones v. Jones, 108 N. Y. 415, 
15 NE 707, 2 AmSR 447; Peo. v. 
Baker) 76. NuVY." 78,32 AmR 274; 
Cook v. Cook, 56 Wis. 195, 14 NW 33, 
443, 43 AmR 706. 

[a] Criticism of rule.—‘‘We are 
unable to see the force of the rea- 
soning which is used to support 
judicial conclusions that one of the 
married pair nay in one jurisdiction, 
by virtue of its laws and in honest 
compliance with them, obtain a valid 
decree of divorce which, as to the 
one obtaining it, is valid and bind- 
ing in every State in the Union, leav- 
jing such a one single and free to re- 
marry in any Staite, while the matri- 
monial bonds are still unsevered as 
to the other party, making him a 
bigamist should he re-marry, and his 
children, the fruit of such re-mar- 
riage, illegitimate. It would seem to 
be as logical to say that one of the 
Siamese twins might have been sev- 
ered from, the other without that 
other being severed from the one.’ 
Dunham v. Dunham, 162 Ill. 589, 606, 
44 NE 841, 35 LRA 70. 

99. Newman’s Hst., 75 Cal. 213, 16 
P 887, 7 AmSR 146. 

Custody of children after divorce 
or pending proceedings see infra § 


789 et seq. 
1. Lister v. Lister, 86 N. J. Ea. 
30, 97 A 170. ; 
Alimony and costs see infra § 
494 et seq. 


Disposition of property see infra 
§ 770 et seq. 

2. Pettis v. Pettis, 91 Conn. 608, 
101 A 18; Luick v. Arends, 21 N. D. 
614, 132 NW 353; Matlock v. Matlock, 
$7 Or. 307, 170 P 528; Houston v. 


At the time of 


Timmerman, 17 Or. 499, 21 P 1037, 11 
AmSR 848, 4 LRA 716; ITuyon v. 
Lyon, 13 Pa. Dist. 623, 30 Pa. Co. 342; 
PiU svere Eu, 823 .Pas (Comes: 

[a] A divorce a mensa et thoro 
does not affect the status and is 
purely personal. Pettis v. Pettis, 91 
Conn. 608, 101 A 13. 

3. Extent of relief granted against 
nonresident see infra § 45. 

Residence of parties as jurisdic- 
tional fact see infra § 36. 

Service of process on nonresident 
see infra § 248. 

4 Reed v. Reed, (Mo. A.) 70 SW 


505. 

5. See statutory provisions; and 
supra § 23; infra § 32. 

6. Iowa.—Hobart v. Hobart, 45 


Iowa 501; Wadsworth vy. Wadsworth, 
40 Iowa 448. 

Pots pee v. Fulton, 36 Miss. 
yee Wane bla v. Mangels, 6 Mo. A. 

Mont.—Black v. Black, 5 Mont. 15, 
ap) Sule (ie 

N. J.—Kretz v. Kretz, 73 N. J. Eq. 
246, 67 A 378. 

Pa.—Hamm v. Hamm, 22 Pa. Dist. 
836; Getz v. Getz, 14 Pa, Dist. 69,.30 
Pa. Co. 252; ‘Toone v: Toone, (10 
Phila. 174. 

Tenn.—Richmond v. Richmond, 10 
mos 343; Francis v. Francis, 3 Tenn. 
Civ. A. 469 

Utah.—Cast v. Cast, 1 Utah 112; 


Va.—Latham v. Latham, 30 Gratt. 
(TL Va.) 307. 
Ala.—Thompson vy. State, 28 


2; Harrison v. Harrison, 19 Ala. 


Del.—Cohen v. Cohen, 26 Del. 361, 
84 A 122 

Ga —Standridge v. Standridge, 31 
Ga. 223. 

Ind.—Tolen v. Tolen, 2 Blackf. 407, 
21 AmD 742 

La.—D’ Auvilliers 
32 La. Ann, 605. 

Mass.—Kapigian v. Minassian, 212 
Mass. 412, 99 NE 264, AnnCas 
1913D 535; Harteau v. Harteau, 14 
Pick. 181, 25 AmD 372; Barber v. 
Root, 10 Mass. 260. . 

Mo.—State v. Fry, 4 Mo. 120. 

Nev.—Blakeslee v.- Blakeslee, 41 
Nev. 235, 168 P 950. 

Sea NewE, 


: N. H.—Clark v. Clark, 
ty : 

N. Y.—Kinnier v. Kinnier, 45 N. Y. 
535, 6 AmR 1382. 

Pa.—Dorsey v. Dorsey, 7 Watts 
349, 32 AmD 767. 

Porto Rico.—Cruz v. Dominguez, 8 
Porto Rico 551 (divorce may be 
granted against Spanish subject re- 
siding in the island). 

R. JI.—Ditson v. Ditson, 4 R. I. 

50 


v. D’Auvilliers, 


87. 


Wash.—Buckley v. Buckley, 


pendent nation and the adoption of the common 
law of England by the several states, matrimonial 
causes in England were within, the exclusive juris- 


ays 213, 96 P 1079, 126 AmSR 
0 : 


Wis.—Hubbell v. Hubbell, 3 Wis. 
662, 62 AmD 702. 

Eng.—Goulder v. Goulder, 61 L. J.° 
P. D. & Adm. 117 (the Engthish di- 
vorce court has jurisdiction to dis- 
solve the marriage of any parties 
domiciled in England at the com- 
mencement of such proceeding). See 
also Bonaparte v. Bonaparte, [1892] 
P. 402; Harvey’ v. Farnie, 5 P. D. 
153; Shaw v. Gould, L. R. 3H. Li 5s 
Shaw v. Atty.-Gen., L. R. 2 P. 156 
(all of which seem to modify the for- 
mer English doctrine that the dis- 
solubility of marriage depends upon 
the law of the country in which it 
was solemnized, as expressed in: 
Tolley ‘vi Lolley, 2% Cla [és ieky bone. 
Reprint 1268; Warrender v. Warren- 
der, 2 Cl. & EF. 488, 6 Reprint 1239; 
Tovey v. Lindsay, 1 Dow. 117, 3 Re- 
print 643; Conway v. Beazley, - 3 
Hagg. Eccl. 639, 5 EngEcecl 242; Mc- 
Carthy v. Decaix, 2 Russ. & M. 614, 
39 Reprint 528). 

Ont.—Magurn v. Magurn, 3 Ont. 
570 [app dism 11 Ont. A. 178]; Guest 
v. Guest, 3 Ont. 344. 

See also infra § 478-480. 

[a] Thus an absolute divorce reg- 
ularly granted by the proper trib- 
unal of the parties domiciled is not 
invalid because the laws of the 
state in which the marriage was 
celebrated do not allow a divorce a 
vineculo matrimonii. Harrison v. 
Harrison, 19 Ala. 499. 

[b] A husband has a right to emi- 
grate and acquire a new domicile, 
and he thereby acquires as a conse- 
quence the right of having his mat- 
rimonial status controlled by the 
laws and judicial tribunals of the 
country of his new domicile, al- 
though his wife remains behind. 
Thompson v. State, 28 Ala. 12. 

Place of: 

Commission of offense as affecting 

jurisdiction see infra § 48. 
Marriage as affecting jurisdiction see 

infra § 47. 

8 U.S.—Cotter v. Cotter, 225 Fed. 
471, 1389 CCA 453. 

Ala.—Martin v. Martin, 173 Ala. 
106, 209, 55 S° 632° [elt Cyc]. 

Cal.—Sharon v. Sharon, 67 Cal. 
1S5;27 EPMA5GME35; 8 Par0oe 
Conn.—Steele v. Steele, 35 Conn. 
Dk C.—Hatfield v. Hatfield, 6 D. C. 

Ga.—McGee v. MeGee, 10 Ga. 477. 
TL ee v. Hamaker, 18 Ill. 

Ue 

Ky.—Williams v. Williams, 136 Ky. 


71, 128 SW 3387; Maguire v. Maguire, 
7 Dana 181; Thornberry v. Thorn- 
berry, 2 J. J. Marsh. 322; Butler v. 


Butler, 4 Litt. 201. 


24 [190.J.] 


diction of the ecclesiastical courts.® 
derived their commissions from the chureh, and in 
the determination of matrimonial causes the eanon- 
ical law was applied almost ‘entirely.*° 
cal courts were not established in any of the United 
States as a part of its judicial system," and conse- 
quently up to the time of the creation of courts 
with a jurisdiction in divorce actions, ecclesiastical 
law relating to divorce remained unadministered for 


want of a ‘tnibunal. 12 
[§ 30] 3. Courts of Equity. 


Md.—Outlaw v. Outlaw, 118 Md. 
498, 84 A 3883. 

Mass. —Kelley v. Kelley, 161 Mass. 
111, 36 NE 837, 42 AmSR 3889, 25 
LRA 806; Robbins v. Robbins, 140 
Mass, 528, 5 NE 837, 54 AmR 488; 
ease pale v. Sparhawk, 116 Mass. 
Lo, 

Mich.—Judson v. Judson, 171 Mich. 
185, 137 NW 108; Baugh v. Baugh, 37 
Mich. 59, 26 AmR 495. 

Mo.—Chapman v. Chapman, 269 Mo. 
663, 192 SW 448; State v. Grimm, 239 
Mo. 340, 143 SW 450, AnnCas1913B 


1188; Sharpe v. Sharpe, 134 Mo. A. 
278, 114 SW 584. 
Mont.—Rumping v. Rumping, 26 


Mont. 39, 91 P 1057, 12 LRANS 1197, 
12 AnnCas 1090. 

Nebr.—Cizek v. Cizek, 76 Nebr. 797, 
107 NW 1012; Aldrich vy. Steen, 71 
Nebr. 33, 98 NW 445, 100 NW 3811. 

Nev.—Blakes’ee v. Blakeslee, 41 
Nev. 235, 168 P 950; Worthington v. 
Washoe County Second Judicial 
Distien.Ct.. musi a INew.om 2125) 8142 
230, LRA1916A 696, AnnCasl1916E 


1097. 
N. J.—Anonymous, 24 N. J. Hq. 


N. M.—Hodges v. Hodges, 22 N. M. 
12; 159 Pi 1007. 

N. Y.—Ackerman v. Ackerman, 200 
INGE POoeN Lin 192s i vine ston eve 
Livingston, 173 N. Y. 377, 66 NE 123, 
93 AmSR 600, 61 LRA 800; Higgins 
v. Sharp, 164 N. Y. 4, 58 NE 9; Hr- 
kenbrach v. Erkenbrach, 96 N. Y. 
456; Brinkley v. Brinkley,, 50 N. Y. 
184, 10 AmR 460; Griffin v. Griffin, 47 
N. Y. 184; Pollitzer v. Pollitzer, 178 
App. Div. 528, 165 NYS 958; White 
v. White, 154 App. Div. 250, 138 NYS 
1082; Jones v. Jones, 90 Hun 414, 35 
NYS 877; Dickinson v. Dickinson, 63 
Hun 516, 18 NYS 485; Klein v. Klein, 
84 N. Y. Super. 48, 11 AbbPrNS 450, 
42 HowPr 166; Koehl v. Koehl, 92 
Mise. 579, 156 NYS 2384; Gibson v. 
Gibson, 81 Mise. 508, 143 NYS 37; 
Patton v. Patton, 67 Misc. 404, 123 
NYS 329; Wells v. Wells, 10 NYSt 
248; Jarvis -v. Jarvis, 3 Edw. 462. 
4 N. C.—Wilson v. Wilson, 19 N. C. 
hike 

N. D.—State v. Templeton, 18 N. D. 
525, 123 NW 2838, 25 LRANS 234. 

Oh.—Olin v. Hungerford, 10 Oh. 
268; Cronin v. Potters’ Co-Op. Co., 11 
Oh. Dee. (Reprint) 748, 29 CincLBul 
52; State v. Kelley, 25 Oh. Cir. Ct. 
Nap Sonke Galquot iCy-eil 

Or.—DeVall v. DeVall, 57 Or. 128, 
109 P 755, 110 P 705;. Northcut vy. 
Lemery, 8 Or. 316. 

Pa.—Getz v. Getz, 14 Pa. Dist. 69, 
30 Pa. Co. 252; Roe v. Roe, 29 Pittsb 
LegJ 319. 

R:. I—Crow v. Crow, 103 A 739; 
ects v. Hayward, 37 R. I. 303, 92 A 
25. 

S. C—Grant v. Grant, 12 S. C. 29, 
32 AmR 506. 

Utah.—Kenyon vy. Kenyon, 3 Utah 
431, 24 P 829; Whitmore v. Hardin, 
oe Utah 121’ 1 P 46b° Cast ‘vi Cast, et 
Utah 112. 
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Vt.—Le Barron 
Vt. 365. 
Wash.—Ruge v. Ruge, 97 Wash. 51, 
165 P 1063, LRAI9L7E 721. 
Wis.—Cook v. Cook, 56 Wis. 195, 14 
NW 33, 443, 43 AmR 706; Hopkins v. 
Hopkins, 39 Wis. 167; Barker v. Day- 


v. Le Barron, 


It has generally 
been held that the power to evant a divorce is not 


DIVORCE 


These courts 


Eeclesiasti- 


sor 28 Wis. £67. 
C.—Watt v. Watt, 13 B. C. 
asi Ms iVeeS.,. beB. C2: 

“Tt is an undoubted general prin- 
ciple of the law of divorce in this 
country, that the courts, either of law 
or equity, possess no powers except 
as are conferred by statute; and that, 
to justify any act or proceeding in-a 
case of divorce, whether it be such as 
pertains to the ground or cause of 
action itself, to the process, pleadings 
or practice in it, or to the mode of 
enforcing the judgment or decree, 
authority therefor must be found in 
the statute, and cannot be looked for 
elsewhere, or otherwise asserted or 
exercised.” Cizek y. Cizek, 69 Nebr. 
797, 806, 96 NW 657, 99 NW 28, 5 Ann 
Cas 464 [quot Barker v. Dayton, 28 


Wiss S6Ticsmiod. 
{a] Jurisdiction at common law 
dissolving the bonds of matrimony 


was never exercised except in cases 
where the marriage is void ad initio. 
Sharpe v. Sharpe, 134 Mo. A. 278, 114 
SW 584. 

[b] The common law is at vari- 
ance with the dissolution of marriage 
by divorce. McCreery v. Davis, 44 
S. C. 195, 22 SH 178, 51 AmSR 794, 
28 LRA 655. 

[ec] In the Philippines jurisdic- 
tion of divorce matters was vested in 
the ecclesiastical courts during the 
Spanish regime but is now vested un- 


der the code in the courts of first in- |; 


stance. Benedicto v. De la Rama, 3 
Philippine 84 [rev on other grounds 
201 U. S. 303, 26 SCt 485, 50 L. ed. 


498.1, 
Cal.—Sharon v. Sharon, 67 Cal. 
188, " P 456, 635, 8 P 709. 

Md.— Wright v. Wright, 2 Md. 429, 
56 AmD 723. 

Utah.—Whitmore vy. Hardin, 3 Utah 
121, 1 P 465. 

Vt.—Le Barron y. Le Barron, 35 
Vt. 365. 

va ae Pollock & M. Hist. Eng. L. 
p 3866. 

10. Danforth vy. Danforth, 40 Nev. 
435, 166 P 927, 229 [quot Cyc]; Bene- 
dicto v. De la Rama, 3 Philippine 34 
[rev on other grounds 201 U. S. 303, 
26 SCt 485, 50 L. ed. 765]; 1 Pollock 
& M. Hist. Eng. L. p 127. 

11. Cal.—Sharon vy. Sharon, 67 Cal. 
PSibye (ce) 406; cee l0o: 

Nev.—Danforth v. Danforth, 40 
Nev. 435, 166 P 927, 929 [quot Cyel. 

N. M.—Hodges v. Hodges, 22 N 
£92. 159 2 L007: 

N. Y.—Erkenbrach y. Erkenbrach, 
N. Y. 456; Griffin v. Griffin, 47 
N. Y. 134; Jones v. Jones, 90 Hun 
414, 35 NYS 877; Blanc v. Blane, 67 
Hun 384, 22 NYS 264; Dickinson v. 
Dickinson, 68 Hun 516, 18 NYS 485; 
Chamberlain v, Chamberlain, 63 Hun 
96, 17 NYS 578; Perry v. Perry, 2 
Paige 501; Burtis v. Burtis, 1 Hopk. 
628, 14 AmD 5638. 

Va.—Godwin v. Lunan, Jeff. 96. 

12. Cotter v. Cotter, 225 Fed. 471, 
473, 189 CCA 453 [cit Cyc]; Danforth 
v. Danforth, 40 Nev. 435, 166 P 927, 
929 [quot Cyc]; Erkenbrach v. Erken- 
brach, 96 N. Y. 456; Griffin v. Griffin, 
47 N. Y. 134. See Burtis v. Burtis, 1 
Hopk.—CN vn bb fj 4 Atm DiebGS 
(where it is stated that no divorce 
took place in the colony of New York 
during more than one hundred years 


[§§ 29-80 


within the eeneral jurisdiction of courts of equity.1* 
It has been held, however, that where no special 
tribunal has been ereated for divorce cases, courts 
of equity should assume cognizance of such actions,"* 
especially with respect to annuling marriages for 
original defects ;+5 and according to some authorities 
courts of equity may grant alimony without divorce, 
the equity jurisdiction being exercised because the 
law affords no adequate remedy,'® but not inde- 
pendently of the existence of the married relation.** 
A court of equity, however, may annul a marriage 
procured by fraud, independent of any statutory 


‘preceding the time when the colony 


became a, state, and that the only di- 
vorces which ever took place in the 
colony were the four granted by Gov- 
ernor Lovelace in 1670 and 1672). 
See also supra § 5. 

138. Ala.—Martin v. Martin, 173 
Ala! 106, 1114, 55S: 632: 

Ark.-—Ex p.. Helmert, 103 Ark. 571, 
147 SW 1148; Bowman v. Worthing- 
ton, 24 Ark. 522. 

Iowa.—Mollring v. Mollring, 167 
NW 524; Delbridge v. Sears, 179 Iowa 
526, 160 NW 218. 

Mich.—Judson v. Judson, 171 Mich. 
185, 137 NW 103. 

Nebr.—Bodie v. Bates, 99 Nebr. 253, 
156 NW 8; Cizek v. Cizek, 69 Nebr. 
797, 96 NW 657, 99 NW 28, 5 AnnCas 
464, 

N. J.—Duke v. Duke, 70 N. J. Ha. 
135, 62 A 466 [aff 72 Ne Je Eq. 940 
mem, 65 A 1117 mem]. 

N. Y.—Grifiin v. Griffin, 47 N. Y. 
134; Jones v. Jones, 90 Hun 414, 35 
nae 877; Jarvis v. Jarvis, 3 Edw. 

Pa.—Getz v. Getz, 14 Pa. Dist. 69, 
30—Pa..Co. 252. 

Wis.—Cook v. Cook, 56 Wis. 195, 14 
NW 383, 448, 48 AmR 706; Bacon yy 
Bacon, 438 Wis. 197, Hopkins v. Hop- 
kins, 39 Wis. 167; Barker v. Dayton, 
28 Wis. 367. 

“The power to grant divorce a vin- 
culo is not of the general jurisdic- 
tion of courts of equity; but they are 
in that respect, courts of limited and 
special jurisdiction.” Martin v. Mar- 
tin, supra. 

14, Sharon v. Sharon, 67 Cal. 185, 
7 P 456, 635, 8 P 709; Stebbins vy. An- 
thony, 5 Colo. 348. 

[a] In Utah the granting of di- 
vorces belongs to chancery jurisdic- 
tion, which was conferred in general 
terms on the supremeé and district 
courts by the Organic Act. In re 
Christiansen, 17 Utah 412, 53 P 1003, 
70 AmSR 794, 41 LRA 504 [impliedly 
overr Kenyon v. Kenyon, 3 Utah 431, 
24 P 829]. 

15. Helms v. Franciscus, 2 Bland 
(Md.) 544, 20 AmD 402; Fornshill v. 
Murray, 1 Bland. (Md.) 479, 18 AmD 
344; Perry v. Perry, 2 Paige (N. Y.) 
501; Ferlat v. Gojon, 1 Hopk. (N. Y.) 
478, 14 AmD 554; Wightman v. 
Wightman, 4 Johns. Ch. (N. Y.) 343; 
Crump v. Morgan, 38 N. C. 91, 40 
AmD 447; Clark v. Field, 13 Vt. 460. 
See also Marriage [26 Cyc 907]. 
re) ach Ala.—Glover v. Glover, 16 Ala. 
so .—Galland v. Galland, 38 Cal. 

lowa.—Graves v. Graves, 36 Iowa 
310, 14 AmR 525. 

Ky.—Butler v. Butler, 4 Litt. 201. 
Py ee es v. Garland, 50 Miss. 

Nebr.—Harle v. Harle, 27 Nebr. 277, 
43 ah 118, 20 AmSR 667. 

D.—Bauer v. Bauer. 2) Ne DaalOse 
49 ny 418, 

. D.—Bueter v. Bueter, 1S. D. 94, 
45° NW 208, 8 LRA 562. 

17. Judson vy. Judson, 171 Mich. 
185, 1837 NW 103; Wright v. Wright, 
24 Mich. 180; Perkins v. Perkins, 16 
Mich. 162; Peltier v. Peltier, Harr. 
(Mich.) 19: Eldred v. Eldred, 62 Nebr. 
on 87 NW 340. See also -infra § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 30-33) 


authority to grant a divorce.18 
[§ 31] 4, Federal Courts. 


-a divoree action.!9 


decree.?? 


[§ 32] B. By Statute—l. In General. 
diction in divorce cases in the United States is 


18. Ferlat v. Gojon, Hopk. (N. Y.) 
478. See Marriage [26 Cyc 908]. 

19. Barber v. Barber, 21 How. 
(U. S.) 582, 16 L. ed. 226; Johnson v. 
Johnson, 13 Fed. 193; In re Hobbs, 12 
F. Cas. No. 6,550, 1 Woods 537; Chap- 
pell v. Chappell, 86 Md. 532, 39 A 
984. See also Simms v. Simms, 175 
WS. 62> 20;SCt 58;°44 L. ed. 115; 
and infra § 641. 

{a] The reason for this rule is 
that as the jurisdiction of chancery 
in England did not extend to or em- 
brace the subjects of divorce and ali- 
mony, and as the jurisdiction of the 
courts of the United States in chan- 
cery is bound by that of chancery in 
England, all power or cognizance 
with respect to those subjects by the 
courts of the United States in chan- 
cery is equally excluded. Barber v. 
Barber, 21 How. (U. S.) 582, 16 L. ed. 


226. 
Johnson vy. Johnson, 13 Fed. 193. 
[a] Removal from state to fed- 
eral court.—(1) A divorce proceed- 
ing cannot be removed to a federal 
court upon the application of plain- 
tiff, although defendant filed a cross 
pill under which the payment of ali- 
mony was ordered. Chappell ov. 
Chappell, 86 Md. 532, 39 A 984. (2) 
A suit for divorce in which the wife 
alleges that the husband has an in- 
come of ten thousand dollars per 
year, and prays for alimony accord- 
ing to the equities of the case, is not 
removable upon the ground that it 
is a controversy between citizens of 
different states and that it involves 
more than the sum of two thousand 
dollars. This issue as to alimony 
cannot be determined by a federal 
court prior to the suit for divorce. 
Bowman vy. Bowman, 30 Fed. 849. 


21. McNeil v. McNeil, 78 Fed. 834 
[aff 170 Fed. 289, 95 CCA 485]. 
22. Cheever v. Wilson, 9 Wall. 


(U. S.) 108, 19 L. ed. 604; Barber v. 
Barber, 21 How. (U. S.) 582, 16 L. ed. 
226; Hekking v. Pfaff, 82 Fed. 403 
{aff 91 Fed. 60, 33 CCA 328, 43 LRA 
618]; Bunnell v. Bunnell, 25 Fed. 


as 
U. S.—Cavanagh Vv. Warden, 5 
Mat Rev. 162 
Ind. —Ewing v. Ewing, 24 Ind. 468; 
Smith v. Smith, 4 Blackf. 132; Var- 
ner v. Varner, 3 Blackf. 163. 
SS ante v. Johnson, 12 Bush 
La.—Rowley v. Rowley, 19 La. 557. 
es reer ie v. Brown, 2 Md. Ch. 
Mass.—Friedrich v. Friedrich, 119 
NE 449 (law). 
eetines v. Slaughter, 38 Miss. 


N. J.—Duke v. Duke, 70 N. J. Eq. 
135, 62 A 466 [aff 72 N. J. Hq. 434, 65 
Al 1117, 72) N. J: Eq. 940, 65 A 1117]. 

N. C.—Barringer v. Barringer, 69 
Inf, KON aR) 
or rie Wat dulo ii teehee Sere 1c 0k. 

Philippine.—Yanez v. Fuster, 29 
Philippine 606; Benedicto v., De la 
Rama, 3 Philippine 34 [rev on other 
grounds 201 U. S. 308, 26 SCt 485, 


The federal courts 
have disclaimed jurisdiction upon the subject of 
divorce, or for the allowance of alimony either as 
an original equity proceeding or as an incident to 
And where a divorce suit has 
been removed to a federal court, such court will on 
its own motion remand the case to the state court.?° 
The federal courts will, however, entertain a bill to 
restrain the enforcement of a judgment of divorce 
obtained by imposition and fraud,?+ or to enforce 
payment of alimony decreed by a state court where 
the husband has removed to another state and is thus 
beyond the jurisdiction of the court granting the 
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19C.J5.] 25 


usually vested in the law or the equity courts or 


ment.?° 


the statute.?§ 


[§ 33] 


2. Construction of Statutes. 


both, according to the nature of the judicial sys- 
tems in existence in the particular stafes,?* although 
in a few states probate courts have been vested 
therewith,** and under some statutes county courts 
may have jurisdiction where the alimony asked does 
not exceed a certain sum.?> 
Ontario the only jurisdiction to grant a divorce is 
vested in the high court of the dominion parlia- 
The exercise of jurisdiction in divorce 
cases must conform with the statutory require- 
ments,2” and it depends upon the causes named in 


In the province of 


A statute 


conferring general equity and law jurisdiction in 


Juris- 
divoree.?® 


50 L. ed. 765]. 

Tenn.—Hurt v. Hurt, 2 Lea 176. 

Tex.—Burns v. ours, 59 Tex. Civ. 
A. 549, 126 SW 3 

Utah.—Cast Vv. “Cast, 1 Utah 112. 

[a] Exercise of jurisdiction in 
both equity and law.—Under a stat- 
ute conferring upon the superior 
courts exclusive jurisdiction in di- 
vorce cases and also in equity cases, 
a superior court which grants equit- 
able relief prayed in a petition for 
divorce may also as a legal remedy 
grant the divorce, exercising in the 
one case its chancery powers and in 
the other its power as a court of law. 
Schooler v. Schooler, 77 Ga. 601. 

{b] In Arkansas jurisdiction in 

the court of chancery fixing alimony 
in a divorce case is limited to prop- 
erty within the jurisdiction of the 
court. Bodie v. Bates, 99 Nebr. 253, 
156 NW 8&8. 
_ [ce] In Kentucky divorce proceed- 
ings are exclusively within the ju- 
risdiction of the charcery courts. 
Sebastian v. Rose, 185 Ky. 197, 122 
SW 120. 

[ad] In Massachusetts, the supe- 
rior’ court, if the procedure is not 
specially prescribed, may hear and 
determine all matters pertaining to 
divorce cases according to the course 
of proceedings in ecclesiastical and 
equity courts. Stone vy. Duffy, 219 
Mass. 178, 106 NE 595. 

{e] Jurisdiction of Indian tribal 
court.—The act of congress of June 
28, 1898 (30  St...at. Li 495. e4 517) 
abolishing the tribal courts of the 
Choctaw and Chickasaw nations, be- 
ing in conflict With Atoka Agreement 
§ 29, ratified by the voters of the 
Choctaw and Chickasaw nations on 
Aug. 24, 1398, never became effective, 
and the tribal courts in the Choc- 
taw nation had power to grant di- 
vorces until the passage of the act 
of April 28,.1904 (33 St. at L. 573 ¢ 


1824). Zimmerman v. Holmes, (Okl1.) 
159 PB) 308. 

24. See statutory provisions; and 
Stebbins v. Anthony, 5 Colo. 348; 


Uhl v. Irwin, 3 Okl. 388, 41 P 376; 
Irwin v. Irwin, 2 Okl 180, 37 P 548. 

{a] In Utah (1) from the earliest 
history of the territory probate 
courts exercised jurisdiction in di- 
vorce cases until congress stripped 
them of this power in 1887. Amy 
vy. Amy, 12 Utah 278, 42 P 1121 [aff 
171 U. S.°179, 18 SCt 802, 43 L. ed. 
127]. (2) But the act of 1852 of the 
territorial legislature, as it pur- 
ported to confer jurisdiction on pro- 
pate courts to determine divorce 
suits, was void. In re Christiansen, 
7 Wtans412. 538 PP 100347 LRA 50) 
70 AmSR 794. 

25. See statutory provisions; and 
Carlton v. Carlton, 44 Colo, 27, 96 P 
995; State v. Smith, 19 Wis. 53i. 

[a] Not limited to actions brought 
by wife—The statute, giving the 
county court jurisdiction in all cases 
in which plaintiff does not seek ali- 
mony in excess of a certain sum, 
does not limit the jurisdiction of the 
court to actions brought by the wife. 


civil cases upon certain courts includes actions for 
But this rule is not applicable where 


Smithy Vv. Smith, "617 Colowaao e156. 
148. 


26. T—— v. B——, 15 Ont. L. 224, 
10 OntWR 1080. 


27. Ala.—Crossman vy. Crossman, 
83 Ala. 486. 
Ses cpm tot Vs, | Parish) ssZeGcae 
653. 
Fe ae es v. Masure, 171 Ill. A. 
Iowa.—Mollring vy. Mollring, 167 
NW 524. 
Mich.—Maslen v. Anderson, 163 


Mich. 477, 128 NW 723. 

Mo.—Chapman v. Chapman, 269 Mo. 
663, 192 SW 448; Sharpe v.’ Sharpe, 
134 Mo. A. 278, 114 SW 584. 

Nebr.—Aldrich v. Steen, 71 Nebr. 
33, 98 NW 445, 100 NW 3811; Cizek v. 
Cizek, 69 Nebr. 797, 96) NW; 657,199 
NW 28, 5 AnnCas 464. 

N. Y.—Pollitzer v. Pollitzer, 178 
App. Div. 744, 165 NYS 953; Koehl 
VemJXOChI 925 WMiSe) 1 5Wi9l 156.5 NESS 
234; In re Lawrence, 18 AbbPr 347; 
Jarvis v. Jarvis, 3 Edw. 462. 

Or.—Northcut v. Lemery, 8 Or. 

187 


316. 

Pa.—Middleton v. Middleton, 

Pa. 612, 614, 41 A 291; Greeby v. 
Greeby, 27 Pa. Co. 95; Hull v. Hull, 
Zoran COsnios Reeves v. Reeves, 13 
Phila. 188. 

Ont MeVousalt v. Campbell, 41 
UYU. C..Q. By 332. 

“Courts ne not at liberty to adopt 
the practice of other courts, either 
common law or statutory, to reach a 
decree.” Middleton v. Middleton, 
supra. = 

{a] The statutes must be followed 
strictly to secure jurisdiction in a 
divorce proceeding. Masure y. Ma- 
SUC yal (le) AN 4a Se 

{b] Procedure under the statute 
relating to divorce is special, and in 
proceedings thereunder neither the 
courts nor the parties by consent or 
otherwise can ingraft on it any other 
action by way of counterclaim or 
otherwise not specially provided by 
the statute. Sharpe v. Sharpe, 134 
Mo. A. 278, 114 SW 584. u 

28. Wacker v. Wacker, 154 App. 
Div. 495, 189 NYS 78; Palmer v. Pal- 
mer, 1 Paige (N. Y.) 276; Burtis v. 
Burtis, Hopk. GN] ¥.)) “>57e 12 aAmpD 
563. See also infra § 60. 

[a] Thus under a statute author- 
izing a divorce upon the ground of 
abandonment where both parties are 
residents of the state when the ac- 
tion is commenced, a wife abandoned 
by her husband in a foreign country 
and who at the commencement of the 
action had never been in the state 
could not maintain the action under 
the statute. Wacker v. Wacker, 154 
App. Div. 495, 139 NYS 78. 

29. Colo.—Stebbins v. Anthony, 5 
Colo. 348. 

Ind.—EHwing v. Ewing, 24 Ind. 468; 
Ellis v. Hatfield, 20 Ind. 101; Herron 
v. Herron, 16 Ind. .129. 

erg areas ges v. Johnson, 12 Bush 
485. 

Md.—Bayly v. Bayly, 2 Md. Ch. 326. 

N. Y.—Forrest’ v. Havens, 38 N. Y. 
469; Forrest v. Forrest, 25 N. Y. 501 


26 [190.J.] 


the legislature has no power to confer divorce juris- 
diction.*° While it has been held that a different 
rule prevails where the statute limits the juris- 
diction to civil cases in which the amount in contro- 
versy does not exceed a sum specified,*! it has also 
been held that where a statute gives a court juris- 
diction in all actions at law or in equity wherein 
the debt or sum claimed does not exceed a specified 
sum, it has jurisdiction of an action for divorce if 
the amount of property involved does not exceed 
that sum.*? If causes for divorce are specified by 
statute but no court is designated in terms to take 
jurisdiction thereof, it is the duty of superior courts 
of general jurisdiction to take cognizance of divorce 
cases so that the statute may not fail for want of 
a proper tribunal.** A statute permitting appeals 
to a supreme court whose duty it is to make such a 
decree as shall be just ‘‘according to the facts 
ascertained in the superior court’’ confers only 
appellate jurisdiction of divorce cases.** 

[§ 34] 3. Operation of Statutes. A statute con- 
ferring jurisdiction to grant divorces under certain 
conditions is not ordinarily given a retrospective 
operation.*®> Jt has been held that the repeal of all 
statutes relating to divorce deprives the courts of 
their jurisdiction in divorce actions, and terminates 
their jurisdiction even in pending actions, unless the 
[ate £3) Ne Ye Panera oa Kamp v. 
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pending at the time of the repealing 
act might decree a divorce a vinculo 


[§§ 33-36 


repealing act contains a saving clause.*® 

[§ 35] 4. Validity of Statutes. The legislature 
cannot confer jurisdiction retrospectively so as to 
give vitality to a decree of divorce which is other- 
wise void for want of jurisdiction over the person 
of defendant.*’ It may, however, authorize an abso- 
lute divorce for an offense which at the time of its 
commission was ground for a limited divorce only.*% 
Where, as in Porto Rico,*° all persons lawfully mar- 
ried are entitled to all the rights and remedies con- 
ferred by law upon parties to either civil or religious 
marriages, a statute providing that a divorce can 
be decreed only in a purely civil marriage is 
invalid.?° 

[§ 36] C. Domicile or Residence of Parties +1— 
1. In General. The general rule is that the courts 
of a state have no power to grant a divorce when 
neither of the parties reside therein.4? And it has 
been repeatedly held that divorces obtained in a 
state under a statute permitting divorcees to parties 
who were not, but merely contemplated becoming 
residents of the state, are void in other states for 
want of jurisdiction of the state courts over the 
marriage status.4® The word ‘‘residence’’ as used 
in divorcee statutes should be construed as equivalent 
to ‘‘domicile,’’ 44 but the qualification of citizenship 


Paponthei v. Paponthei, 87 Pa. Co. 
656; Kesel v. Kesel, 34 Pa. Co. 562. 


Kamp, 46 HowPr 6 

Tenn.—Hurt v. Hurt, 2 Lea 176. 

Utah.—Cast v. Cast, 1 Utah 112. 

Wis.—State v. Smith, af Wis. 531, 

But compare supra § 3 

30. Scott v. Scott, 4 a Ceo L6e 

31. Heatherwick v. Heatherwick, 
32 11.773. 

82. Stebbins v. Anthony, 5 Colo. 
848: State v. Smith, 19 Wis. 531. 

San Cast vVeGast, IUitah- 112: 
also supra § 30 note 14 [a]. 

34 Holloman v. Holloman, 22 
N. C. 270. See atso infra § 462. 

86, “arvis vi". Jarvis, .3* Edw. 
(N. Y.) 462. See also supra § 17. 

{a] Thus a statute providing that 
’ where the marriage has taken place 
out of the state and the parties have 
become and remain inhabitants of 
the state at least one year, and the 
wife is an actual resident at the time 
of exhibiting her complaint, a limit- 
ed divorce may be granted, is not to 
be construed retrospectively, and 
therefore, although a husband and 
wife who had been married out of 
the state resided in the state several 
years before the statute was passed, 
yet where the wife only had been a 
resident after the statute took ef- 
fect, the court had no jurisdiction. 
Jarvis v. Jarvis, 3 Edw. (N. Y.) 462. 

sé. N. Y.—Hunt v. Hunt, 9 Hun 
Geclteuteete Ne Yor O17 eee cAI nb 29 
(app dism 24 L, ed. 1109) J]. 

Oh.—State v. Kelley, 25 Oh. Cir. 
Ct No cS) LGailiquot. Cyc. 

Pa. i i 
248. 

S. C—Grant v. Grant, 12 S. C. 29, 
382 AmR 506. 

Wis.—Hicks v. Hicks, 79 Wis. 465, 
48 NW 495. 

[a] Saving clause. -— Where a 
statute whicn authorized the court 
to decree a divorce from bed and 
board with alimony for cruel treat- 
ment by the husband was repealed 
by an act providing that the repeal 
should not affect any cause pending 
at.the time of its passage, but that 
such cause should be concluded agree- 
ably to the provisions of the repeal- 
ing act, and the latter act did not 
authorize a divorce from bed and 
board or alimony but authorized a 
divorce a vinculo matrimonii for 
the same causes for which a di- 
vorce from bed and board was au- 
thorized by the act repealed, it 
was held that the court in a suit 


See | 


but could not decree a divorce from 
bed and board or grant alimony. 
Smith v. Smith, 3 Serg. & R. (Pa.) 


248. 

87. Israel v. Arthur, 7 Colo. 5, 1 
P 438; In re Christiansen, 17 Utah 
412, 53 P 1003, 70 AmSR 794, 41 LRA 


504 
38. Hunt v. Hunt, 9 Hun 622 [aff 


72 N. Y. 217, 28 AmR 129 (app dism; 


24 L. ed. 1109)]; Smith v. Smith, 3 


Serge. & R. (Pa.) 248. 

39. Organic Act § 8. 

40. Luzunaris v. Pastor, 3 Porto 
Rico 217. 

41. Validity of foreign divorce see 
infra § 824. 
he Ga.—House v. House, 25 Ga. 


Ind.—Watkins v. Watkins, 125 Ind. 
163, 25 NE 175, 21 AmSR 217; Tolen 
v. Tolen, 2 Blackf. 407, 21 AmD 742. 

Iowa.—Williamson v. Williamson, 
179 Iowa 489, 161 NW 482; Neff v. 
Beauchamp, 74 Iowa 92, 36 NW 905. 
HSE 435 ee v. Maguire, 7 Dana 

La.—Blake v. Dudley; 111 La. 1096, 
386 S 208. 

Me.—Gregory v. Gregory, 78 Me. 
187, 3 A 280, 57 AmR 792; Harding v. 
Alden, 9 Me. 140, 23 AmD 549. 

Mass.—Watkins v. Watkins, 135 
Mass. 83; Sewall v. Sewall, 122 Mass. 
156, 23 AmR 299; Smith vy. Smith, 
een ce EAE Lyon v. Lyon, 2 Gray 


Mich.—Peo. v. Dawell, 25 Mich. 
247, 12 AmR 260. 

Nebr.—Smith v. Smith, 19 Nebr. 
706, 28 NW 296. 

Nev.—Worthington ive Washoe 
County Second Judicial Dist. Ct., 37 
Nev. 212, 142 P 230, LRA1916A 696, 
AnnCas1916E 1097. 

N. J.—Lister v. Lister, 86 N. J. Eq. 
3.03) 9% Aa 170k Osieli va-Osiels fi New: 


Eq. 189, 68 A 549; Blumenthal v. 
Tannenholz, 31 N. J. Eq. 194. 
N. Y.—Hoffman v. Hoffman, 46 


N. Y. 30, 7 AmR 299; Barber v. Bar- 


ber, 89 Misc. 519, 151 NYS 1064; 
Pawling v. Willson, 13 Lobmas 192; 
24, 


Jackgon v. Jackson, 1 Johns 

N. D—Smith v. Smith, 10 N. D. 
219, $6 NW 721. 

Oh.—Van Fecssen vy. State, 37 Oh. 
St. 317,41 AmR 507. 

Pa.—Platt’s App., 80 Pa. 501; Dor- 
sey v. Dorsey, 7 Watts 349, 32 AmD 
7673 Leshwys Lesh, 13) Pa. Dist.)b3t; 


Tex.—Hare v. Hare, 10 Tex. 355. 
Ont.—Rex. v. Wood, 25 Ont. L. 
63, 20 OntWR 399, 3 OntWN 227; Rex 


Niele: 6 Ont. L.) 41,; 2, OntwR 
fa] Reason for rule—‘“‘The ‘sub- 
ject-matter of the action’ [divorce] 


was not the question of divorce in 
general, but was the marriage rela- 
tion between the very parties to that 
suit; and that subject-matter neither 
was, nor could be, within the juris- 
diction of the court, if the parties 
had no domicile within the State from 
which the court derived its powers; 
for the obvious reason that the State 
itself having no jurisdiction over 
the marriage relation between such 
parties, could confer none upon its 
courts.” Peo. v. Dawell, 25 Mich. 
247, 263, 12 AmR 260. vA 

[b] Decree absolutely nugatory.— 
The subject matter of a divorce suit 
is the bond of matrimony existing 
between the parties, and, if the par- 
ties have no domicile in the state, 
a divorce which its courts assume to 
grant, whether deceived or not as to 
the fact of residence, is absolutely 
nugatory. Peo. v. Dawell, 25 Mich. 
247, 12 AmR 260. 

Operation of statute relating to 
residence see supra § 34 note 385 [a]. 

43. Ind.—Hood v. State, 56 Ind. 
263, 26 AmR 21. 

Iowa.—Siate v. Fleak, 54 Iowa 429, 


6 NW 689. 
Kan.—Litowich Rete os 119; 
13 Bush 318. 


Kan. 451, 27 AmR 
Ky.—Davis v. Com., 
Mass.—Hardy v. Smith, 136 Mass. 


328. 

Minn.—State v. Armington, 25 
Minn. 29. 

Nebr.—Smith v. Smith, 19 Nebr. 


706, 28 NW 296. 

N. Y.—Peo. v. Smith, 13 Hun 414. 

See also infra § 668. 

44, Del.—Cohen v. Cohen, 26 Del. 
361, 84 A 122. 

D. C.—Downs v. Downs, 23 App. 
381; Bradstreet v. Bradstreet, 18 D. CG. 
229. 


Iowa.—Beeman vy. Kitzman, 124 
Iowa 86, 99 NW 171; Whitcomb v. 
Whitcomb, 46 Iowa 437; Hinds v. 
Hinds, 1 Iowa 36. 

Kan.—Carpenter v. Carpenter, 30 
Kan, 712, 2 1 122, 46 AmR 108. 

Md.—Harrison v. Harrison, 117 


Md. 607, 84 A 57. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is not exacted. 
Matrimonial domicile. 


[§ 37] 


Mass.—Andrews v. Andrews, 176 
Mass. 92, 57 NE 333 [aff 188 U. S. 
14, 23 SCt 237, 47 L. ed. 366]; Shaw 
v. Shaw, 98 Mass. 158. 

Minn.—Bechtel v. Bechtel, 101 
Sone 511, 112 NW 888, 12 LRANS 

Mo.—State v. Davis, 199 Mo. A. 439, 
203 SW 654; Hamill vy. Talbott, 81 Mo. 


A. 210. 
N. H.—Hanson vy. Hanson, 103 A 


307. 

N. J.—King v. King, 74 N. J. Ea. 
824, 71 A 687, 1385 AmSR 731; Her- 
vey v. Hervey, 56. NY J.) Ha: 166, 38 
A 767 [mod on other grounds 56 N. J. 
Ba. 424, 39 A. 732]; Firth v. Firth, 50 
N. J. Eq. 137, 24 A 916; McShane v. 
McShane, 45 N. J. Eq. 341, 19 A 465; 
Harral v. Harral, 39 N. J. Eq. 279, 51 
AmR 17; Coddington vy. Coddington, 
20-NP ot Bg. a qneae v, Win- 
phi, 16 N. J. Eq. 107. 

Y.—De Mali v. De Meli, 120 
N. N. 485, 24 NE 996, 17 AmSR 652 
Peo. v. Platt, 50 Hun 454, 3 NYS 
367 [aff 117 N. Y. 159, 22 NE 937]; 
Barber v. Barber, 89 Misc. 519, 151 
NYS 1064; Hanson v. Hanson, 88 
Mise. 244, 151 NYS 861 (annulment 
of marriage) ; Matter of Colebrook, 
26 Misc. 139, 55 NYS 861; Butler v. 
Butler, 134 NYS 108 [até 153 App. 
Div. 900, 138 NYS 1109 mem]. 

N. D.—Smith _ v. Smith, 10 N. D. 
219, 86 NW 721; Graham yv. Graham, 
9 N. D. 88, 81 NW 44; Smith v. Smith, 
een: 404, 75 NW 783. 

Pa.—Raymond vy. Leishman, 243 
Pa. 64, 89 A 791, LRA1915A 400, Ann 
Cas1915C 780. a3 

° 


S. D.—Connolly  v. 
S. D. 346, 146 NW 581. 
Vt.—Miller v. Miller, 88 Vt. 134, 92 
A 9, LRA1915D 852. 

Wis.—Hall v. Hall, 25 Wis. 600. 

But compare McFarlane v. Corne- 
lius, 943° /Or: “513, 73 P*'325, 74" P 468 
(“dwelling house” or usual place of 
abode synonymous with “domicile,” 
but distinguished from “residence’’). 

[a] “Domicile” -.defined.—(1) “A 
residence at a particular place, with 
positive presumptive proof of an in- 
tention to remain there an unlimited 
time, and to constitute which two 
things must concur, residence and in- 
tention.” Lesh v. Lesh, 13 Pa. Dist. 
537, 538. See also Domicile §§ 1-8. (2) 
“The word ‘domicile,’ as applied to 
the marriage relation, means a home 
where the husband and wife dwell 


Connolly, 


together in amity.” Buchholz v. 
Buchholz, 63 Wash. 213, 115 P 88, 
90, AnnCas1912D 395. See also in- 


fra text and note 46. 

{b] An “inhabitant” is a dweller 
in a place; a resident; a person who 
dwells or resides permanently in a 
place; a person who has a fixed and 
permanent abode in a place. ‘Resi- 
dence’ means a place of abode, and, 
within the meaning of the Alaska 
divorce law, it is the place where 
a person resides—his home. Terrill 
v. Terrill, 2 Alaska 475. 

45. Cohen v. Cohen, 26 Del. 361, 84 
A422" Wesh v. “Lesh; 13" Pa.” Dist. 


[a] Alien resident.—Under a stat- 
ute providing that no person shall 
be entitled to a divorce unless a bona 


The place where the par- 
ties live together as husband and wife, either actu- 
ally or constructively, is their matrimonial domi- 
cile,*® and such matrimonial domicile continues until 
a new one is acquired;*? and a new one cannot be 
acquired even constructively by a separation by one 
party from the other with the clear and abiding 
intention to sever matrimonial relations,*® 
though such separation may be justified.*9 

2. Of Plaintiff in General. 
plaintiff in the state at the commencement of the 
action,®® either for a certain number of months or 
years prior thereto,°+ or coupled with some other 
faet,°? is usually made a statutory prerequisite to 
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jurisdiction of an action for divorce. 


even 


Residence of 


requisite time.>® 


fide resident and citizen of the state 
for one year prior to the commence- 
ment of tke action, a bona fide resi- 
dent of the state for one year who 
was foreign born but who had duly 
declared his intention to become a 
citizen of the United States may 
maintain an action for a_ divorce. 
Cairns v. Cairns, 29 Colo. 260, 68 P 
233, 983 AmSR 55. 

46. Wilcox v.. Nixon, -115 -ha. ~47, 
38 S 890, 112 AmSR 266; Rontey v. 
Rontey, 101 Mise. 166, 166 NYS 818. 

[a] The domicile of the husband 
at the time of the marriage presump- 
tively becomes the matrimonial dom- 
icile. In re Green’s Est., 99 Misc. 


ipesiae NYS 1063 [aft 165 NYS 
47. Shaw v. Shaw, 98 Mass. 158; 


Rontey v. Rontey, 101 Misc. 166, 166 
NYS 818 

pe AS domicil [matrimonial] once ex- 
isting cannot be lost by mere aban- 
donment even when coupled with the 
intent to acquire a new one, but con- 
tinues until a new one is in fact 
gained.” Shaw vy. Shaw, 98 Mass. 
158, 160. 

48. Perkins v. Perkins, 225 Mass. 
82, 113 NE 841, LRA1917B 1028; 
Rontey v. Rontey, 101 Misc. 166, 
166 NYS 818; Licht v. Licht, 88 Misc. 
107, 150 NYS 643; State v. Morse, 31 
Utah 213, 87 P 705, 7 LRANS 1127. 

49. Rontey v. Rontey, 101 Misc. 
166, 166 NYS 818. 

50. See infra § 39. 

See infra § 41. 
See infra §§ 39, 40. 
See statutory provisions. 

[a] In Utah, where the divorce is 
sought on the ground of permanent 
insanity, personal service on defend- 
ant within the territorial jurisdic- 
tion of the court’s process is essen- 
tial to jurisdiction. Schafer v. 
Ritchie, 49 Utah 111, 162 P 618. 

54. Ala.—Thompson vy. State, 28 
Ala. 12; Harrison y. Harrison, 19 Ala. 
499, 

Ind.—McFarland v. McFarland, 40 
Ind. 458; Ewing v. Ewing, 24 Ind. 468. 

Ind. T.—White v. White, 2 Ind. T. 
35, 47 SW 355. 

lowa.—Sudbury vy. Sudbury, 179 
Iowa 1039, 162 NW 209. 

Ky.—Rhyms v. Rhyms, 7 Bush 316. 

La.—Butler vy. Washington, 45 La. 
Anni 279, 12--S'* 356, 19 URA’ 814 
(where the marriage took place with- 
in the state). 

Me.—Harding vy. Alden, 9 Me. 140, 
23 AmD 549. 

Mass.—Friedrich v. Friedrich, 119 | 
NE 449. 

Minn.—Rose v. Rose, 132 Minn. 340, 
156 NW 664. 

Miss.—Jones v. Jones, 67 Miss. 195, 
6 S 712, 19 AmSR 299. 

N. M.—Weaver v. Weaver, 16 N. M. 
98N 105, cll s e509 Leite Cyel;: 

Pa.— Clark v. Clark, 24 Pa. Dist. 475 
(under the act of May 9, 1913); 
Christmas v. Christmas, 24 Pa, Dist. 
849; Lyon v. Lyon, 13 Pa. Dist. 623, 
80° Pa. Co. 342. Contra Beckett v. 
Beckett, 24 Pa. Dist. 37. 

Tex.—Trevino vy. Trevino, 54 Tex. 
261; Stuart v. Cole, 42 Tex. Civ. A. 
478, 92 SW 1040. 

Utah.—Schafer y. Ritchie, 49 Utah 


[§ 38] 38. Of Defendant in General. 
sence of some statutory provision to the contrary,?* 
courts may entertain a divorce suit by a resident 
against a nonresident, although the service of proc- 
ess is constructive or is made outside of the state 
upon a defendant who does not appear,®* notwith- 
standing defendant had never resided in the state.?® 

As cross complainant. 
making residence of plaintiff a prerequisite to the 
exercise of divorce jurisdiction does not preclude a 
nonresident defendant from filing a cross bill and 
obtaining a decree of divorce against plaintiff,°® pro- 
vided plaintiff has resided in the jurisdiction the 


In the ab- 


Generally °°" statutes 


Nor will a nonresident defendant 


111,162 F 628, 619 [quot Cye]. 

Wis.—Hubbell vy. Hubbell, 3 Wis. 
662, 62 AmD 702. 

B.> C.— Cutlerv.. Cutler, 20° Bi ¢: 
34; Jamieson v. Jamieson, 14 B. C. 
59 (defendant temporary resident). 

[a] Reason for rule.—‘‘The resi- 
dence of plaintiff, and’not that of de- 
fendant, gives jurisdiction in divorce 
cases.” Weaver v. Weaver, 16 N. M. 
98, 105, 113 P 599. 

[b] Formerly in Pennsylvania the 
rule was otherwise. Colvin v. Reed, 
55 Pa. 375; Dorsey v. Dorsey, 7 Watts 
(Pa.) 349, 32 AmD 767; Davenport v. 
Davenport, 17 Pa. Dist. 1005, 35 Pa. 
Co. 62; Krugar v. Krugar, 17 Pa. Dist. 
1004; Flower v. Flower, 8 Pa. Dist. 
694 (desertion); Oakley v. Oakley, 1 
Pa. Dist. 781, 11 Pa. Co. 572; Beckett 
v. Beckett, 42 Pa. Co. 436; Com. v. 
McCracken, 25 Pa. Co. 512; Squires v. 
Squires, 25 Pa. Co. 463; Com. v. Ste- 
vens, 25 Pa. Co. 68; Addis v. Addis, 
20 Pa. Co. 365; Com. v. Bolich, 18 Pa. 
Con tole Davise ve. Davis. alc iece OOs 
541; Allison v. Allison, 2 Pa. Co. 671, 
18 WklyNC 508; Nigh v. Nigh, 2 Pa. 
Co. 574; Taylor v. Taylor, 1 Chest. 
Co. 485; McCarthy v. McCarthy, 31 
PittsbLegJNS. 100. Contra Schultz- 
burg v, Schultzburg, 15 Pa. Dist. 655. 

Service of process on nonresident 
see infra § 248. 

55. Ala.—Thompson v. State, 
Ala. 12. 

Ind.—Tolen v. Tolen, 2 Blackf. 407, 
21 AmD 742. : 

Minn.—Rose v. Rose, 132 Minn. 
340, 156 NW 664. 

Pa.—Rohrbach v. Rohrbach, 21 Pa. 
Dist.. 734; Lyon v. Lyons 13 Pa. Dist: 
623, 30 Pa. Co. 342: (under the act of 
1903); Green v. Green, 13 Pa. Co. 671. 

R. I.—Ditson v. Ditson, 4 R. I. 87. 

Wis.—Gleason v. Gleason, 4 Wis. 
64; Manley v. Manley, 3 Pinn, 390, 4 
Chandl. 96. 

B. C.—Cutler v. Cutler, 20 B. C. 34. 

See also caseS Supra note 54. 

56-57. See Crow v. Crow, (R. I.) 
103 A 739; Valk v. Valk, 18 Re 639, 
29 A 499 (construing statutory pro- 
visions aS operating against the ap- 
plication of the general rule). 
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58. Ill.—Sterl v. Sterl, 2 Ill. A. 
223. 

Ind.—Jenness v. Jenness, 24 Ind. 
855, 87 AmD 335. 

Ky.—Barrett v. Barrett, 11 KyL 
287. 

Mass.—Watkins v. Watkins, 135 
Mass. 83. 

Mich.—Clutton vy. Clutton, 108 


Mich. 267, 66 NW 52, 31 LRA 160. 

Nev.—State v. Moran, 37 Nev. 404, 
142 P 534, 536 [cit Cyc]. 

N. J.—Abele v. Abele, 62 N. J. Eq. 
644, 50 A 686. 

Tex.—Charlton v. Charlton, (Civ. 
A.) 144 SW 290, 291 [quot Cyc]. 

Wash.—Ferry v. Ferry, 9 Wash. 
239, 37 P 431. 

59. Cal.—Coleman v. Coleman, 23 
Cal. A. 423, 188 P 362 

Nebr.—Pine v. Pine, 72 Nebr. 463, 
100 NW 938, 9 AnnCas 1198. 

N. H.—Shatney v. Shatney, 76 
IN. Ef. 3925" 83 Av i24i 

Okl.—Newman vy. Newman, 27 Okl. 
Sole de, eon 7. 

Wash.—Kane vy. Kane, 35 Wash. 


28 [19C.J.] 


be deprived of his right to relief on a eross bill by 
a dismissal or discontinuance of the original peti- 


tion.®° 


[§ 39] 4. At Time of Suit. 


1s commenced.®? 


Change of residence pendente lite. 
residence by plaintiff after the commencement of the 
suit and before its trial does not deprive the court 
of jurisdiction,®* unless an amendment is filed there- 
after which sets up a new cause of action.®4 

[§ 40] 5. At Time of Offense. Under some stat- 
utes, unless the case falls within the exceptions 


DAG e ks eS Aa. 

[a] Reason for rule.-—The courts 
assume jurisdiction in such cases 
upon the “familiar principle of law 
that a court of equity having ac- 
quired jurisdiction of the parties and 
of the subject-matter of the suit will 
retain and exercise such jurisdiction, 
until the equities of all the parties 
are meted out to them.’ Newman v. 
Newman, 27 Okl. 381, 112 P 1007. 

‘60. Watkins v. Watkins, 135 Mass. 
83; State v. Moran, 37 Nev. 404, 142 
P 534, 586 [cit Cyc]; Abele v. Abele, 
62 N. J. Eq. 644, 50 A 686. 

61. See statutory provisions; and 
cases infra this note. 

[a] In Massachusetts the courts 
have jurisdiction of a libel for di- 
vorece brought by a husband residing 
in another state for an offense com- 
mitted in Massachusetts when both 
parties resided there, the wife hav- 
ing since remained there. Watkins v. 
Watkins, 135 Mass. 83. 

[b] In Rhode Island (1) although 
a nonresident cannot petition for di- 
vorce from bed and board (Crow v. 
Crow, 103 A 739; Walker v. Walker, 
32 R. I. 28, 78 A 339), (2) he may pe- 
tition for absolute divorce where re- 
spondent has been resident for two 
years (Crow v. Crow, supra). (3) 
But under a former statute a nonresi- 
dent could not petition for either an 


absolute or limited divorce. Ditson 
v. Ditson, 4 R. I. 87. 
62. Alaska.—Terrill v. Terrill, 2 


Alaska 475. 

Ark.—Wood vy. Wood, 54 Ark. 172, 
15 SW 459. 

Colo.—Branch v. Branch, 30 Colo. 
499, 71. P! 632: Cairns wv. Cairns, 29 
Colo. 260, 68 P 233, 98 AmSR 55. 

Del.—Doswell v. Doswell, 103 A 17. 

D. C.—Richards v. Richards, 19 
D. C. 431 [overr Smith v. Smith, 15 
r. C. 255]; Blandy v. Blandy, 20 App. 
Dos 

Ill.—Way v. Way, 64 Ill. 406. 

Ind.—West v. West, 38 Ind. A. 659, 
78 NE 987. 

Iowa.—Williamson v. Williamson, 
179 Iowa 489, 161 NW 482. 


Kan.—Howell v. Herriff, 87 Kan. 
389, 124 P 168. 

Ky.—Maguire v. Maguire, 7 Dana 
181. 


La.—Blake v. Dudley, 111 La. 1096, 
36 S 203. 

Mich.—Hoffman v. 155 
Mich. 328, 118 NW 990. 

Minn.—Thelan v. Thelan, 75 Minn. 
433, 78 NW 108; Kern v. Field, 68 
Minn. 317, 71 NW 393, 64 AmSR 479; 
Thurston v. Thurston, 58 Minn. 279, 


Hoffman, 


59 NW 1017. 
Mo.—Kruse v. Kruse, 25 Mo. 68; 
McConnell vy. McConnell, 167 Mo. A. 


680, 151 SW 175; Stone v. Stone, 134 
Mo. A. 242, 118 SW 1157; Pate v. Pate, 
6 Mo. A. 49. 

Mont.—Rumping v. Rumping, 36 
Mont. 39, 91 P 1057, 12 LRANS 1197, 
12 AnnCas 1090. 

Nev.—Worthington Vv. Washoe 
County Second Judicial Dist. Ct., 37 
Nev. 212, 142 P 230, 2388 LRA1916A 
696, AnnCas1916E 1097 [quot Cyc]. 

N. H.—Hanson v. Hanson, 103 A 
307; Shatney v. Shatney, 76 N. H. 
391, 83 A 124; Burgess v. Burgess, 71 


Except in a few 
jurisdictions,®*! the statutes require that plaintiff 
must be a resident of the state at the time the action 
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A change of 


N. H. 293, 51 A 1074; Fellows v. Fel- 
lows, 8 N. H. 160. 

N. J.—Mason v. Mason, 69 N. J. Eq. 
292, 60 A 337; Yates v. Yates, 13 N. J. 
Eq. 280. 

N. Y.—Barber v. Barber, 89 Misc. 
519, 151 NYS 1064; Elwell v. Elwell, 
70 Mise. 61, 128 NYS 495; McNeil v. 


McNeil, 3 Edw. 550. 
N. C.—Moore v. Moore, 130 N. C. 
333, 41 SH 943; Schonwald v. Schon- 


wald, 55 N. C. 867. 

Oh.—Jacob v. Jacob, Wright 631. 

Okl.—Beach vy. Beach, 4 Okl. 359, 
46 _P 544. 

Pa.—Reed v. Reed, 59 Pa. Super. 
178 [app dism 23 Pa. Dist. 603, 31 
Pa, Co. 155]; Halpine v. Halpine, 52 
Pa. Super. 80; Heath v. Heath, 44 Pa. 
Super. 118; English v. English, 19 
Pa. Super. 586; Lyon vy. Lyon, 13 Pa. 
Dist. 623; Lesh v. Lesh, 13 Pa. Dist. 
5387; Yardley v. Yardley, 38 Pa. Co. 
556; Ralston v. Ralston, 13 Phila. 30. 

S. D.—Pugh v. Pugh, 25 S. D. 7, 124 
NW 959, 32 LRANS 954. 

Tex.—Dickinson v. Dickinson, (Civ. 
A.) 188 SW 205; Gamblin v. Gamblin, 
62 Mex, Civ. A. 479, 14) Siw. 408; 
Brashear v. Brashear, (Civ. A.) 99 
SW 568. 

Wis.—Dutcher vy. Dutcher, 39 Wis. 


651. 
Waltz v. Waltz, 18 Ind. 449; 


63. 
Del Vecchio v. Del Vecchio, 21 Pa. 
Dist. 564; Duxstad v. Duxstad, 17 
Wyo. 411, 100 P 112, 129 AmSR 1138. 

64. Michael v. Michael, 34 Tex. 
Civ. A. 630,°79 SW. 74, 

65. See statutory provisions; and 
supra §§ 37-39. 


urers Del.—Doswell v. Doswell, 103} 
ggp C—Blanay vy. Blandy, 20 App. 
oOo. 


Ky.—Penzel vy. Penzel, 91 Ky. 634, 
15 SW 658, 12 KyL 879. 

La.—Nicholas v. Maddox, 52 La. 
Ann. 1493, 27 S 966; Muller v. Hilton, 
13 La. Ann. 1, 71 AmD 504; Edwards 
v. Green, 9 La, Ann, 317. 

Mass.—Harteau vy. MHarteau, 14 
Pick) 181 92.5) AnD) 37.2. 

N. H.—Norris.v. Norris, 64 N. H. 
523, 15 A 19; Foss v. Foss, 58 N. H. 
283; Leith v. Leith, 39 N. H. 20; Hop- 
kins v. Hopkins, 35 N. H. 474; Frost 
v. Frost, 17 N. H. 251; Batchelder v. 
Batchelder, 14 N. H, 380; Kimball v. 


Kimball, 13 N. H. 222; Greenlaw v. 
Greenlaw, 12 N. H. 200; Clark vy. 
Glamis SiNe beecke ’ 

N.. J.—Slattery v. Slattery, 87 


N. J. Hq. 673, 102 A 873; Flynn v. 
Flynn, 83 N. J. Hq. 690, 92 A 645; 
Sanders v. Sanders, 29 N. J. Eq. 410; 
Coddington v. Coddington, 20 N. J. 
Ha. 263; Yates v. Yates, 13 N. J. Eq. 

N. Y.—Holmes y. Holmes, 4 Lans. 
388; Mix v. Mix, 1 Johns. Ch. 204. 

{a] Delaware statute construed.— 
No jurisdiction on service by publi- 
cation see Doswell v. Doswell, 103 A 
ner 

[b] New Jersey statutes con- 
strued.—(1) Divorce for adultery see 
Storms v. Storms, 71 N. J. Eq. 549, 
64 A 700. (2) Diveree for desertion 
see Getz vv. Getz, 81 NivJe Ed. 465, 
88 A 376; Koch v. Koch, 79 N. J. Eq. 
24, 80 A 113. 


[§§ 38-40 


specified therein, the courts have no jurisdiction 
where the cause of divorcee arose while plaintiff was 
not a resident of the state, or where the parties were 
domiciled in another state.°° 
sence of statutory provisions to the contrary,®’ the 
general rule is that courts have power to grant 
divorces notwithstanding the parties were domi- 
ciled or residing in another state at the time the 
cause for divorce arose;®* and it has also been held 
that, notwithstanding the statute requires that the 
parties or one of them must have been an inhabitant 
of the state at the time of the injury complained of, 
yet where such injury is a continuing one the court 


However, in the ab- 


{[c] Presumptions.—(1) Where a 
husband had no fixed domicile, and 
after he left the wife in New York 
for France she returned to Kentucky 
and there continuously resided, and 
he did not support her, it was pre- 


'sumed that his intention to abandon 


her was formed upon her return to 
Kentucky, and accordingly the courts 
of that state had jurisdiction, under 
Ky. Gen. St. c 52 § 4, providing that 
no divorce shall be granted for an 
act done outside of the state unless 
the party complaining has an actual 
residence in the state at the time 
of the doing of the act, or unless 
such act by the laws of the state 
where it was done is a cause for di- 
vorce. Perzel v. Perzel, 91 Ky. 634, 


15 SW 658, 12 KyL 879. (2) Where, 
however, a wife, after abandoning 
petitioner in another jurisdiction, 


came into the District of Columbia, 
from which she wrote him letters re- 
proaching him for ill treatment and 
bringing to his mind the causes which 
compelled her to abandon him finally 
and indicating that such was her de- 
termination when she left him, such 
letters do not shew that her intention 
to desert petitioner was not definite- 
ly formed until after her arrival in 
the District and thus show that the 
desertion occurred there. Blandy v. 
Blandy, 20 App. (D. C.) 535. (3) 
Where the status of the parties as 
residents of the state is established 
at a time prior to the commission 
of the offense, a continuance of such 
status will be presumed, in the ab- 
sence of evidence to the contrary; 
and this presumption is supported by 
the fact that the parties are shown 
to have been residents of the state 
immediately after the offense and at 
the time of the commencement of the 
action. Harris v. Harris, 88 App. 
Div. 123, 82 NYS 568. 

Affecting length of residence see 
infra § 42-43. 

67. See statutory provisions; and 
supra text and notes 66. 

68. Ind.—Tolen v. Tolen, 2 Blackf. 
407, 21 AmD 742. 

Me.—Walker v. Walker, i111 Me. 
404, 89 A 373. 

Mich.—Colbun v. Colbun, 70 Mich. 
647, 38 NW 607. 

Minn.—Rose_ v. 132 Minn. 
340, 156 NW 664. 

Pa.—Clark v. Clark, 24 Pa. Dist. 
475; Varney v. Varney, 19 Pa. Dist. 
753; Marshall v. Marshall, 19 Pa. 
Dist. 284; Schultzburg v. Schultzburg, 
15 Pa. Dist. 655; Lyon v. Lyon, 13 Pa. 
Dist. .623,.480"5 Pas (Con tisa2ceeeulieave 
Hull, 8 Pa. Dist. 420; Raymond y. 
Raymond, 32 Pa. Co. 169; Bigger v. 
Bigger, 28 Pa. Co. 448. Contra Eck- 
ett v. Eckett, 24 Pa. Dist. 37. 

Tex.—Hare v. Hare, 10 Tex. 355. 

W. Va.—Carty v. Carty, 70 W. Va. 
146, 73. SEH 310, 311, 38 LRANS 297 
Ler Cy.el. 

Wis.—Hubbell v. Hubbell, 3 Wis. 
662, 62 AmD 702. 

B. C.—Cutler v. Cutler, 20 B. C. 34. 

{aJ] Formerly in Pennsylvania the 
rule was otherwise. Dorsey v. Dor- 
sey, 7 Watts 349, 32 AmD 767; Hol- 
lister v. Hollister, 6 Pa. 449; Burdick 
v. Burdick, 2 Pa. Dist. 622; Addis v. 


Rose, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 40-41] 


has jurisdiction,®® but there is authority to the 
contrary,’° especially, it has been held, if they were 
domiciled in a foreign country when the offense was 


committed. 


[§ 41] 6. Period of Residence. 
period of time during which plaintiff must have 
resided or have been domiciled in a state, necessary 
to confer jurisdiction of the action is usually one 
year, but may be more or less,’* depending upon 
In exceptional cases, how- 
ever, some statutes allow an action to be brought 
Flower v.!114 NW 570. 


the particular statute.7° 


NCGS» 2 0i Pa. UCo: 865" 
Flower, 17 LancLRev 108; Com. v. 
Taylor, 11 LancBar 134; Ramsey v. 


Ramsey, 1 Leg. Chron. 55; McCarthy 
v. McCarthy, 31 PittsbLegJNS 100. 

COONAN. Ve CO. Boot Nad Hide 43, 

{a] Thus where a statute requires 
in order to give jurisdiction that the 
parties or one of them must have 
been an inhabitant of the state at 
the time of the injury complained of, 
an incurable impotence existing at 
the time of the marriage is a continu- 
ing injury and gives jurisdiction, al- 
though neither of the parties was an 
inhabitant of the state when_ the 
marriage was contracted. A. v. 
CB: 34-N. J., Hg. 43. 

70. Brett v. Brett, 5 Metc. (Mass.) 
233 (a statute providing that no di- 
vorce shall be decreed for any cause 
which shall have occurred in any 
other state or country unless one of 
the parties was then living in Mas- 
sachusetts, precludes a divorce in fa- 
vor of a wife who was deserted by 
her husband in ancther state where 
both then resided, although she sub- 
sequently removed to Massachusetts 
and the desertion continued for more 
than five years and up to the time 
when she filed her bill). 

71. Kesel v. Kesel, 16 Pa. Dist. 
979; Lewis v. Lewis, 2 Pa. Dist. 82; 
Bucton. vw ourton, oak Wkly. ven. 
(Eng.) 648. See also Wacker v. Wack- 
er, 154 App. Div. 498, 139 NYS 80 
(where the parties to the action were 
married in a foreign country where 
they resided, and the husband desert- 
ed the wife and came to this country, 
the wife could not maintain an action 
for separation in this state upon the 
theory that her domicile followed 
that of her husband). 

{a] Construction of statute.— 
Where a statute authorizes a divorce 
for a desertion which has taken place 
“in any other state,” it does not in- 
clude a desertion occurring in a for- 
eign country. Bishop v. Bishop, 30 
Pa. 412. 

72. Alaska.—Terrill v. Terrill, 2 
Alaska 475. 

Cal.—Coleman v. Coleman, 23 Cal. 
AY 423, 138 P 362. 


Colo.—Sedgwick v. Sedgwick, 50 
Colo. 164, 114 P 488, AnnCasi912C 
653. 


Del.—Doswell v. Doswell, 103 A 17; 
Carey v. Carey, 28 Del. 53, 90 A 405. 

D. C.—Jacobi v. Jacobi, 45 App.'442. 

Fla.—Beekman v. Beekman, 53 Fla. 
858, 43 S 923. 

tll. Harbauer v. Harbauer, 202 Ill. 
A. 532. 

Ind.—West v. West, 38 Ind. A. 659, 
78 NE 987. 

Kan.—Howell v. Herriff, 87 Kan. 
389, 124.P 168. 

Ky.—Hulett v. Hulett, 80 Ky. 364, 
4 KyL 193. 

Me.—Walker v. Walker, 111 Me. 
404, 89 A 373. 

Mass.—Friedrich v. Friedrich, 119 
NE 449; Franklin y. Franklin, 190 
Mass. 349, 77 NE 48, 4 LRANS 145, 5 
AnnCas 851. 

Mich.—Hoffman v. Hoffman, 155 
Mich. 328, 118 NW 990; -Bradfield v. 
Bradfield, 154 Mich. 115, 117 NW 588, 
129 AmSR 468. 

Mo.—Coulter v. Coulter, 124 Mo. A. 
149, 100 SW 1134. 

Mont.—Rumping v. Rumping, 36 
Mont. 39, 91 P 1057, 12 LRANS 1197, 


12 AnnCas 1090. 
Nebr.—Keil v. Keil, 80 Nebr. 496, 
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Nev.—Blakeslee v. Blakeslee, 41 
Ney. 235, 168 P 950; Fleming v. Flem- 
ing, 36 Nev. 135, 134 BP 445. 

N. .C.—Schonwald v. Schonwald, 55 
Nea Carson, 

Or.—Holton v. Holton; 64 Or, 290, 
129 P 532, 48 LRANS 779. 

Pa.—Hamilton v. Hamilton, 62 Pa. 
Super. 373; Reed v. Reed, 59 Pa. Su- 
per. 178 [dism app 23 Pa. Dist. 603, 
31 Pa. Co. 155]; Heath v. Heath, 44 
Pa. Super. 118; Whelan v. Whelan, 19 
Paw Dist. 2 ewly ole. LiyOn, Lo aba. 
Dist. 623, 30 Pa. Co. 342. 

Rk. I.—Ditson v. Ditson, 4 R. I. 87. 

S. D.—Andrews v. Andrews, 166 
NW. 1667s Pugh -v.. Pugh, 25 S.. Di 7%, 
124 NW 959, 32 LRANS 954. 

Tenn.—Fitzpatrick Nj pa eek, 
131 Tenn. 54, 173 SW 4 

Tex.—Hunt v. Hunt, (Cie, A.) 196 
SW 967; Dickinson v. Dickinson, (Civ. 
A.) 138 SW 205; McLean v. Randell, 
(Civ. A.) 1385. SW, L106. 

87 Wash. 150, 


Wash.—Hill v. Hill, 
151 P 268. 

{a] In the District of Columbia no 
divorce shall be granted for any 
cause which shall have accrued out 
of the district unless the party ap- 
plying shall have resided in the dis- 
trict for two years next preceding 
the application. Blandy v. Blandy, 
20 App. 535. 

In Massachusetts see supra § 39 
note 61 [a]. 

[b] Computation of time.—(1) Un- 
der a statute providing that no per- 
son shall be entitled to a divorce who 
has not resided within the state one 
whole year next before filing the pe- 
tition, except under certain condi- 
tions, a residence in the state of one 
year is insufficient to support an 
action for divorce unless immediate- 
ly preceding the filing of the petition. 
Coulter v. Coulter, 124 Mo. A. 149, 
100 SW 1134. (2)-Under the Penn- 
sylvania statute requiring that the 
libelant must have resided within 
the state one whole year immediately 
preceding the filing of a petition, the 
period of such bona fide residence 
within the state must include the 
time of the filing of the libel and the 
whole of the previous year. Yard- 
ley v. Yardley, 20 Pa. Dist. 428. 

[ce] Effect of amendment of plead- 
ing.—(1) Where a libel alleging cruel 
and barbarous treatment is filed be- 
fore the expiration of one year from 
the date mentioned as the beginning 
of the wife’s legal residence in Penn- 
sylvania, and an amendment is filed 
alleging an earlier date, the date of 
filing the amendment cannot be con- 
sidered as the true date in computing 
the year’s residerce of the libelant, 
made necessary by the act of June 
20, 18938 (P. Ll. p 471), before an ac- 
tion of divorce can be brought by a 
person not a citizen. Barning v. 
Barning, 46 Pa. Super. 291. (2) But 
where a wife brought an action for 
support against her husband before 
she had been a resident in the state 
long enough to entitle her to main- 
tain an action for diverce, and after- 
ward filed a third paragraph of com- 
plaint for divorce, and later an 
amended complaint setting out the 
same facts as stated in the third par- 
agraph, the fact that she had not re- 
sided in the state long enough to en- 
title her to maintain a suit for di- 
vorce at the time the suit for sup- 
port was filed was not sufficient to 


[190.J.] 29 


by a person who has not resided in the state for 
the time otherwise prescribed ;** as where the plain- 
tiff was a resident of the state at the time the 
offense was committed,’® or where the offense was 
committed within the state,® although under some 
statutes this exception obtains only in eases of 
adultery committed while plaintiff was a resident of 
the state,”’ and if the parties were nonresidents when 
the offense was committed, plaintiff must have 
resided within the jurisdiction for the length of 
time prescribed in ordinary eases.’§ 


sustain a contention that the com- 
plaint for divorce was prematurely 
filed. Roshniakowski v. Roshniakow- 
ski, 34 Ind. A, 128, 72 NE 485. 

{d] Construction of statutes.— 
Code § 1492, providing that no bill 
can be filed for a divorce for volun- 
tary abandonment unless complainant 
has been a resident of the state for 
three years next preceding is not 
affected by § 1485, bestowing juris- 
diction to divorce persons for volun- 
tary abandonment for two years next © 
preceding the filing of the bill, nor 
by § 1494, providing that, where de- 
fendant is a nonresident, complainant 
must have been a bona fide resident 
of the state for one year next preced- 
ing the filing of the bill, the latter 
section referring to suits for causes 
other than voluntary abandonment, 
which, except in case of defendant’s 
nonresidence, allows the immediate 
filing of the bill. Davis v. Davis, 
132) Ala.) 21:9, $1) S473: 

fe] Limited divorce.—One year’s 
residence of complainant is not nec- 
essary previous to an application for 
a divorce a mensa et thoro. It is 
necessary only where the application 
is for a divorce a vinculo matrimonii. 
Stokes v. Stokes, 1 Mo. 320. 

{f] Repeal of statute.—A statute 
requiring five years’ residence is not 
repealed by an act authorizing di- 
vorce for desertion for a term: of 
three years. Brown v. Brown, 14 
ING ei Eq. (ier MBE BRS INR A Aste 2!) 
mem]. 

73. See statutory provisions. 

[a] Certain period of residence in 
county where suit brought is re- 
quired under some statutes. Hunt v. 
Hunt, ) (Tex. Civ. 3A.)) 196. Siw 967 
Brashear v. Brashear, (Tex. Civ. A.) 
99 SW 568. 

74 See statutory provisions. 

In Massachusetts see supra § 39 
note, 61 faq. is 

75. Sawtell v. Sawtell, 17 Conn. 
284; Bowman v. Bowman, 24 Ill. A. 


165. 

76. Way v. Way, 64 Ill. 406; Dings 
Ve Dinges, 123 UPA sis eA Gans ava 
Adams, 101 Md. 506, 61 A 628; Clark 
v. Clark, 191 Mo. A. 278, 177 SW 1077; 
Carter v. Carter, 88 Mo. A. 302; Fitz- 
patrick v. Fitzpatrick, 131 Tenn. 54, 
173 SW 444; Carter v. Carter, 113 
Tenn. 509, 82 SW 309. 

[a] Discretion of court.—Under a 
statute permitting the court to exer- 
cise the discretion of dispensing with 
the three years’ residence of plaintiff, 
the court will entertain petitions for 
divorce where the applicants have not 
resided in the state for three years 
if the court has jurisdiction over the 
parties: and the offense was commit- 
ted in the state or was a cause of 
divorce under the laws of the state 
where it was committed. Williams 
VemeVV liam s. so) tvs aloo. 

77. Beekman v. Beekman, 53 Fla. 
858, 48 S 928; Thelen v. Thelen, 75 
Minn. 433, ‘78 NW 108; Dutcher v. 
Dutcher, 39 Wis. 651. 

[a] In Delaware the court ac- 
quires jurisdiction of a suit for di- 
vorce for adultery committed in the 
state, where defendant is personally 
served, and where either of the par- 
ties was a bona fide resident at the 
time of the offense, and continued to 
reside in the state to the time of the 
commencement of the action. Beth- 
ard v. Bethard, 28 Del. 56, 90 A 406. 

78. Doswell v. Doswell, (Del.) 103 


30 [19C.J.] 


Personal disability. Want of residence of plain- 
tiff in the state for the time prescribed has been held 
a personal disability which may be cured,’® and hence 
is matter in abatement and not in bar;*° but this 


rule has been repeatedly denied.*! 


[§ 42-43] 7. Facts Constituting. 
of an actual residence in the state where the suit is 
brought with the intention of establishing a perma- 
nent residence there will satisfy the requirements 
of the statute as to residence,** and a mere legal 
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A 17; Carey v. Carey, 28 Del. 53, 90) Dist. 117; Whelan v. Whelan, 19 Pa. 


A 405; Hatfield v. Hatfield, 6 D. C. 
80. See also Sawtell v. Sawtell, 17 
Conn. 284 (holding, under a statute 
requiring petitioner to have resided 
in the state three years before the 
date of the petition unless the cause 
of divorce has arisen subsequent to 
his removal to the state, that if the 
eause of divorce arises in another 
state before petitiorer’s removal, its 
subsequent continuance in Connecti- 
cut down to the date of the petition 
does not bring the case within the ex- 
ception of the statute so as to au- 
thorize an action before the expira- 
tion of the three years). 

79. See cases infra note 80. | 

“Tf the party is actually a resident 
of the sister state at the time he 
commences the action, though he has 
not resided in that state as long as 
its laws require before commencing 
the action, the judgment is valid, 
though irregular. The irregularity 
does not go to the jurisdiction.” Kern 
v. Field, 68 Minn. 317, 319, 71 NW 
393, 64 AmSR 479. ‘ 

80. Kern v. Field, 68 Minn. 317, 
71 NW 393, 64 AmSR 479; Thurston 
v. Thurston, 58 Minn. 279, 59 NW 
1017; Dutcher v. Dutcher, 39 Wis. 651. 

81. Garning v. Barning, 46 Pa. 
Super. 291; English v. English, 19 Pa. 
Super. 586. See infra § 49. 

{a] The consent of the parties, 
even with the consent of the court 
added, cannot give the court juris- 
diction of a libel in divorce based on 
the allegations of cruel and barba- 
rous treatment or of indignities to the 
person, unless the libelant shall have 
resided in the state at least one whole 
year previous to the filing of his or 
her petition or _ libel. English v. 
English, 19 Pa. Super. 586. See also 
infra § 49. ‘ ; 

s2. Alaska.—Terrill v. Terrill, 2 
Alaska 475. ‘ 

Ariz.—Andrade v. Andrade, 14 Ariz. 
379, 128 P 813; Sneed v. Sneed, 14 
Ariz. 17, 123 P 312, 40 LRANS. 99. 

Del.—Cohen vy. Cohen, 26 Del. 361, 
84 A 122. 

Ky.—Tipton y. Tipton, 87 Ky. 243, 
8 SW 440, 10 KyL 252. 


Mass.—Labonte v. Labonte, 210 
Mass. 319, 96 NE 675. 
Mich.—Bradfielad v. Bradfield, 154 


Mich. 115, 117 NW 588, 129 AmSR 
468. ; 
Minn.—Wilson v. Wilson, 95 Minn 
464, 104 NW 300. | 
Mo.—State v. Davis, 199 Mo. A. 439 
203 SW 654. ; 
Nev.—Fleming v. Fleming, 36 Nev 
135, 134 P 445. : 
N. J.—Williams v. Williams, 78 
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Duke, 70 N. J. Eq. 135, 62 A 466 [aff 
72 N. J. Eq. 434, 65 A 1117]; Magowan 
v. Magowan, 57 N. J. Hq. 324, 42 A 
331, 73 AmSR 645; McShane v. Mc- 
Shane, 45 N. J. Eq. 341, 19 A 465; 
Steele v. Steele, 26 N. J. Eq. 85. 

N. Y.—Licht v. Licht, 88 Misc. 107, 
150 NYS 643. . 

N. C.—Schonwald v. Schonwald, 55 
N. C. 367. 

N. D.—Smith v. Smith, 10 N. D. 219, 
86 NW 721. 


| 
Okl.—Beach v. Beach, 4 Okl. 359, 46 


ga : 
Pa.—Hamilton ‘vy. Hamilton, 62 Pa. 
Super. 373; Dulin v. Dulin, 33 Pa. Su- 


per. 4: Snedeker v. Snedeker, 26 Pa. 


Dist. 21; Forrer v. Forrer, 14 Pa. Dist. 
637; Bok v..Bok, 14 Pa. Dist. 442; 
Lyon v. Lyon, 13 Pa, Dist. 623, 30 Pa. 
Co. 342; Huebner v. Huebner, 41 Pa. 
Co. 213; Forrer’v. Forrer, 32 Pa. Co 
142; Whitney v. Whitney, 31 Pa. Co. 
444: Reed v. Reed, 31 Pa. Co. 155. 
Tex.—Dickinson v. Dickinson, (Civ. 
A.) 138 SW 205; Michael v. Michael, 
34 Tex. Civ. A. 630, 79 SW 74. 
Vt.—Turner v. Turner, 
88 A 3, 47 LRANS 505. 
Wash.—Van Alstine v. Van Alstine, 
23 Wash. 310, 63 P 243. 
Wis.—Dutcher vy, Dutcher, 39 Wis. 


651; Hall v. Hall, 25 Wis. 600. 
Eng.—Burton v. Burton, 21 Wkly. 

Rep. 648. 

Bae C.—Adams v. Adams, 14 B. C. 
Ont.—Magurn v. Magurn, 3 Ont. 


570 [app dism 11 Ont. A. 178]. 

[a] Thus (1) the fact that plain- 
tiff has been at a hotel in the state 
“off and on” for several years is not 
enough to establish a fixed domicile 
there. McShane y. McShane, 45 N. J. 
Eq. 341, 19 A 465. (2) The fact that 
petitioner “was stopping” at a cer- 
tain hotel in the state “at the time 
of the commencement of this suit” 
does not show residence there. Steele 
v. Steele, -26 N. J. Eq. 85. 

[b] Intention must be clear.—On 
a libel for divorce, it must affirma- 
tively appear that there has been a 
clear intention on the part of the li- 
belant to abandon a former residence, 
and to make this state a permanent 
one with domiciliary intent, coupled 
with an actual bona fide residence 
for one year within the common- 
wealth previous to the filing of the 
petition or libel. Each requirement 
is essential, and all must combine to 
warrant the courts in making a de- 
cree in divorce. Dulin v. Dulin, 
Pa. Super. 4. 

{[c] A traveling salesman, showing 
that for more than a year a city had 
been the center of his activity, and 
that he rented a room therein, and 
that he had selected the city as the 
place of his residence, showed his 
residence in the state, within a stat- 
ute providing that no person who 
has not resided within the state for 
one year shall be entitled to a divorce, 
etc. Stone v. Stone, 134 Mo. A. 242, 
113 SW 1157. 

[d] A railway mail clerk’s run ex- 
tended from Omaha to Cheyenne, and 
he worked six days and rested for 
seven days, renting a room at each of 
such cities to occupy while taking his 
regular run, but spending the time 
between runs at his brother’s home in 
D county, where his daughter, who 
attended school at another place, also 
made her home during her vacations. 
He had never voted in D county, but 
had served as a juror there, and had 
not voted in the county where he had 
previously resided since he moved 
therefrom, after obtaining permis- 
sion from the post-office department 
to remove to D county. It was held 
that he was a bona fide resident of D 
county, entitled to sue for di- 
vorce therein. Miller v. Miller, ‘89 
Nebr. 239, 131 NW 203, 34 ‘LRANS 
360. 

[e] Residence during voyage.— 
The mere fact that plaintiff was sail- 
ing on the high seas is not incon- 
sistent with a claim of residence in a 
port of one of the United States dur- 
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residence in the state with an actual residence out 
of it is not sufficient.8* Length of time alone is not 
sufficient to effect a change of domicile;** it must 
be accompanied with a bona fide intent of making 
the place a home.*® A temporary residence for the 
sole purpose of obtaining a divorce where there is 
no intention to make the state a permanent resi- 
dence after the divorce is obtained is not sufficient 
to confer jurisdiction ;°° but the fact that a person 
goes into a state to procure a divorce does not nec- 


ing that time, since the vessel] may 
have been registered at the United 
States customhouse at that port and 
Sailing under the flag of the United 


States. De Tolna v. De Tolna, 135 
Cal. 575, 67 P 1045. 
83. Tipton v. Tipton, 87 Ky. 243, 


8 SW 440, 10 Kyl 252; Dickinson v. 
Dickinson, (Tex. Civ. A.) 1388,,SW 
205; Michael v. Michael, 34 Tex. Civ. 
A. 630, 79 SW 74. Manning v. Man- 
Ning. Lat) ie weve neon oD. econ 

84. Sylvester v. Sylvester, 109 
Iowa 401, 80 NW 547; Shirk v. Shirk, 
75 Mo. A. 573; Vischer v. Vischer, 12 
Barb. (N. Y.) 640; Blondin vy. Brooks, 
83, Vt.. 472, 176 A 184. 

85. U. S.—Andrews v. Andrews, 
188 U. S. 14, 28 SCt 237, 47 L. ed. 366 
[aff 176 Mass. 92, 57 NE 333]; Streit- 
wolf v. Streitwolf, 181 U. S. 179, 21 
SCt 553,45 Li: ed. 807 slati, 58° INiode 
Eq. 570, 43 A 904, 45 LRA 842]; Bell 
vy. Bell, 130. U..'S7.175, 20° SCesbbi ab 
ieee 804 [aff 157 N. Y. 719, 53 NE 

Colo.—Branch vy. Branch, 30 Colo. 
499, 71 P 632. 

Ill—Dunham vy. Dunham, 162 Ill. 
589, 44 NE 841, 35 LRA 70 [aff 57 Ill. 
A. 475]; Way v. Way, 64 Ill. 406. 


Ind.—_Jenness v. Jenness, 24 Ind. 
355, 87 AmD 885. 
Iowa.—Beeman y. Kitzman, 124 


Iowa 86, 99 NW 171; Sylvester v. Syl- 
vester, 109 Iowa 401, 80 NW 547; 
Whitcomb v. Whitcomb, 46 Iowa 437; 
Hinds v. Hinds, 1 Iowa 36. 
Mass.—Dickinson y. Dickinson, 167 
Mass. 474, 45 NE 1091. 
core erie Ve SOAK a Day LO cera 
Nev.—Presson vy. Presson, 38 Nev. 
203, 147 P 1081. 
N. J.—Grover y. Grover, 63 N. J. 
Eq. 771, 50 A 1051 [aff 63 N. J. Ea. 
796, 52 A 1181]; Tracy v. Tracy, 62 
N. J. Eq. 807, 48 A 533; Sweeney v. 
pops? 62 IN. (de Bigs 6357, e oon 
oO. 
wk Y.—Vischer v. Vischer, 12 Barb. 
N. D.—Smith v. Smith, 10 N. D. 
219, 86 NW 721; Graham y. Graham, 
9 N. D. 88, 81 NW 44. 
Pa.—Reed v.. Reed, 14 Pa. Dist. 
Pe. Com. v. Ainsworth, 20 Pa. Co. 


Vt.—Blondin v. Brooks, 83 Vt. 472, 
A 184 


[a] Time of forming intent.—If 
the statute requires two years’ resi- 
dence by plaintiff, he must have 
formed an intention to make the 
state his permanent residence two 
years before bringing suit. It is not 
sufficient that he has resided in the 
state two years if the intention was 
not férmed that length of time before 
suit brought. Hooker v. Hooker, 
CNS. (Chi) 3h 773i 

{b] Intention alone not sufficient. 
—In_ determining whether complain- 
ant in a suit for divorce was a resi- 
dent of the state, her intention with- 
out acts to support it is not control- 
ling. Bradfield v. Bradfield, 154 Mich. 
115, 117 NW. 588, 129 AmSR 468. 

86. Ill.—Dunham v. Dunham, 162 
Ill, 589, 44 NE 841, 35 LRA 70 [aff 
pipes A. 475]; Way v. Way, 64 Tl. 

7 

Iowa.—Whitcomb v. Whitcomb, 46 
pads 437; Smith v. Smith, 4 Greene 

Mass.—Andrews v. Andrews, 176 
Mass. 92, 57 NE 333 [aff 188 U.S. 14, 
23 SCt 237, 47 L. ed. 366]; Dickinson 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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essarily prevent him from acquiring a residence there 
if at the time of going he intends to make it his 
permanent home,** although in such eases strict 
proof of residence in good faith will be required.*® 
So, since for jurisdictional purposes an existing 
domicile continues until another is acquired,®® where 
plaintiff is an actual resident of the state at the 
commencement of the action, his right to maintain 
the suit is not lost because he intends at some 
future time to remove from the state.°° 
sition of a residence is not precluded by temporary 
absence with the intention of returning;®! but long 
continued absence may effect a loss of residence ;%? 
or it may be lost by short absence coupled with an 
intention not to return except upon the happening 
The place where a person lives 
is prima facie his residence,®* but not necessarily 


of a contingency.°* 


v. Dickinson, 
1091; Com. v. Kendall, 162 Mass. 221, 
38 NE 504. . 

Mich.—Bradfield v. Bradfield, 154 
Mich. 115, 117 NW 588, 129 AmSR 
468; Colburn y. Colburn, 70 Mich. 647, 
38 ok 607. : 

Nev.—Presson y. .Presson, 38 Nev. 
2038, 147 P 1081. 

N. J.—Schneckenburger v. Schneck- 
enburger, (Ch.) 75 A 945; Mason v. 
Mason, 69 N. J. Eq. 292, 60 A_ 337; 
Watkinson v. Watkinson, 67 N. J. Ea. 
142, 58 A 384 [rev on other grounds 
68 N. J. Kq. 632, 60 A 931, 69 LRA 
397, 6 AnnCas 3261; Wallace v. Wal- 
lace, 62. N. J. Eq. 509, 50 A 788 [rev 
on other grounds 65 N. J. Eq. 359, 54 
A 433]; McGean v. McGean, 60 Neds 
Hq. 21, 46 -A 656 [aff 63 N. J. Ea. 
285, 49 A 1083]; Winship v. Winship, 
16 N. Api A OXok 107; Brown vy. Brown, 14 
N. J. Eq. 78 [rev on other grounds 15 
Neat os 

N. D.—Graham v. Graham, 9 N. D. 
88, 81 NW 44; Smith v. Smith, 7 
N. D. 404, 75 NW 783. 

Pa.—Halpine Vie Halpine, 52 .Pa. 
Super. 80; Dulin v. Dulin, 33 Pa. 
Super. 4; Hostater v. Hostater, 25 Pa. 
Dist. 523; Reed v. Reed, 14 Pa. Dist. 
109; Lyon v. Lyon, 13 Pa. Dist. 623, 
30 Pa. Co. 8423 -Biivec Bs 242..Ra: Co. 
188. 

87. Conn.—Gildersleeve v. Gilder- 
sleeve, 88 Conn. 680, 92 A 684, AnnCas 
1916B 920. 

T1.—Dunham v. Dunham, 162 Ill. 
589, 44 NE 841, 35 LRA 70 [aff 57 
Ill. A. 475]. 

Mich.—Colburn v. Colburn, 70 Mich, 
647, 38 NW 607. 

N. J.—Wallace v. Wallace, 65 N. J. 
Hq. 859, 54 A 433 [rev 62. N. J. Eq. 
509, 50 "A 788]; Hunter v. Hunter, 64 
Neonat 277,, 58 -A. 2215 Tracy ev. 
Tracy, 62 N. Je Eq. 807, 809, 48 A 
533. 

N. Y.—Matter of Hall, 61 App. Div. 
266, 70 NYS 466 (holding that the 
fact that a person removes tv another 
state for the purpose of procuring a 
divorce is not inconsistent but rather 
accords with the purpose of acquir- 
ing a domicile there). 

N. D.—Graham v. Graham, 9 N. D. 
88, 81 NW 44. 
14) Pa. Dist. 


Pa.—Reed v. Reed, 
109. 

R. I.—Fosdick v. Fosdick, 15 R. I. 
130, 23 A 140. 

“The fact that a person comes into 
a state for a specified purpose does 
not necessarily prevent him from 
procuring a residence there, if at the 
time of coming he has no definite 
idea of removing from the _ state 
when that purpose is accomplished, or 
at some other definite period.” Tracy 
v. Tracy, supra [quot Wallace v. Wal- 
lace, 65 N. J. Eq. 359, 54 A 433]. 

88. Wallace v. Wallace, 65 N. J. 
Eq. 359, 54 A 433; Williams v. Wil- 
Hams 3 Re 185 

fa] Presumption against  resi- 
dence.—Where suit is brought on the 
ground of desertion promptly on the 
expiration of an alleged residence in 
the state for the necessary two years, 


and where the desertion commenced | 516. 


[19 C. J.—3] 
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[§ 44] 
the general rule 


The acqui- 
her own for the 


tially or totally 
the husband and 


167 Mass. 474, 45 NE} while the applicant was a resident of 


a state whose laws do not grant an 
absolute divorce on that ground, a 
presumption arises against the exist- 
ence of such a residence as iS neces- 
sary to give jurisdiction of the mat- 
rimonial status of complainant. Hun- 
ter v. Hunter, 64 N. J. Eq. 277, 53 A 


te Williams v. Williams, 3 R. I. 
89. Mitchell v. U. S., 21 Wall. 


(U. S.) 350, 22 L. ed. 584; Borland v. 
Boston, 1382 Mass. 89, 42 AmR 424; 
Abington y. North Bridgewater, 23 
Pick. (Mass.) 170; Hanson v. Hanson, 
(N. H.) 103 A 307; Ayer v-. Weeks, 65 
N. H. 248, 18 A 1108, 23 AmSR 387, 
GR RAT 6s Worn wv. Wutts-39N.. 
478; Moore vy. Wilkins, 10 N. H. 
452; Hanover v. Weare, 2 N. H. 131; 
Gifferd v. Gilmanton, 1 N. H. 194; 
Post v. Post, 71 Misc. 44, 129 NYS 
754 [aff 149 App. Div. 452, 133 NYS 
1057 (aff 210 N. Y. 607 mem, 104 NE 
1139 mem)]. 

90. Pohlman y. Pohlman, 60 N. J. 
Eq. 28, 46 A 658; Huebner v. Huebner, 
AP ano; 213: 

Change of residence pending suit 
see supra § 3 

91. Fame a BAYS Wa 
house, 70 Conn. 420, 39 A 516. 

D. C.—Bradstreet v. Bradstreet, 18 
IB SON PEs 

Ill.— Albee v. Albee, 141 Ill. 550, 31 
NE 158. 


More- 


Ky.—Cummings vy. Cummings, 133 
Ky. 1, 117 SW 289. 
Larquié, 40 La. 


La.—Larquié v. 
Ann. 457, 4 S 335. 
Mass.—Burtis v. Burtis, 161 Mass. 
508, 37 NE Ls 
Minn.—Bech v. Bechtel, 101 
Hate Ly a ti NW 883, 12 LRANS 
Mo.—Humphrey v. Humphrey, 115 
Mo. A. 361, 91 SW 405. 
Nev.—Fleming v. Fleming, 36 Nev. 
139, 134 P 445. 


Y.—Harris v. Harris, 83 App. 
Div. 133, 82 NYS 568. 
Pa. —Yardley v. Yardley, 20 Pa. 


Dist. 428. 

Tex.—Fox v. Fox, (Civ. A.) 179 SW 
883; McLean v. Randell, (Civ. A.) 135 
Sw 1119. 

Wash.—Summerville v. 
ville, 31 Wash. 411, 72 P 84: 

Wyo.—Duxstad v. Duxstad, 17 Wyo. 
411, x00 P 112, 129 AmSR 1138. 

Ont.—Rex v. Woods, 6 Ont. L. 41, 2 
OntWR 338. 

{a] Rule applied.—(1) A _ person 
who leaves the state of his domicile 
and takes up his residence in Wash- 
ington aS a government employee, 
where he marries and resides for ten 
years except for summer vacations 
spent at his original home and else- 
where, thereby acquires a residence 
in the District of Columbia. Brad- 
street v. Bradstreet, 18 D. C. 229. (2) 
Where a husband and wife come into 
a state with the intention of making 
it a permanent home, the fact that 
they spend their winters in another 
state is not inconsistent with their 
residence in the former. Morehouse 
v. Morehouse, 70 Conn. 420, 39 A 


Summer- 


(19. CPs.) 32 


so;°> and in some jurisdictions plaintiff must affirm- 
atively show that he is a bona fide resident.°® 
8. Separate Domicile. 


Notwithstanding 
that the domicile of «the wife is 


that of her husband,? and that during the period 
of cohabitation she cannot acquire a separate domi- 
eile even with his consent,®® inasmuch as ‘‘domi- 
cile’’?’ is now generally construed as synonymous 
with the word ‘‘residence’’ as used in divorce stat- 
utes,°? a wife may acquire a separate domicile of 


purpose of conferring jurisdiction 


on the proper tribunal in a proceeding for divorce 
or for separation,! where the husband has been 
guilty of such dereliction of duty in the marital 
relation as entitles the wife to have it either par- 


dissolved,? or where the unity of 
wife has been broken by a separa- 


92. Williamson v. _ Parisien, il 
Johns. Ch. (N. Y.) 389; Haymmond 
v. Haymmond, 74 Tex. 414, 8 SW 90; 
Boe vV.-Fox, (Tex. Civ. A.) 179° SW 

{a]. Thus where a resident of New 
York left his wife and resided abroad 
for twenty-nine years, except for a 
short period spent in a visit to New 
York, he lost his residence in that 
state. Williamson v. Parisien, 1 
Johns. Ch. (N. Y.) 389 

93. Hoffman v. Hoffman, 155 Mich. 

328, 118 NW 990. 
_ [a]. Thus a wife lost her residence 
in Michigan so as to preclude her 
right to sue for divorce in that state 
where she went to another state with 
her “husband, moving considerable 
household furniture and expecting to 
make her home there, although she 
may have hoped that her mother, 
with whom she lived in Michigan, 
might subsequently allow her and ' 
her husband to return and live with 
her. Hoffman v. Hoffman, 155 Mich. 
328, 118 NW 990. 

94." Tracy) VzcTracy,, 62 .N.ade los 
807, 48 A 533; Lyon v. Lyon, 13 Pa. 
Dist. 623, 30 "Pa. Co. 342. 

95. Sparks v. Sparks, 114 Tenn. 
666, 88 SW 173. 

96. Terrill v. Terrill, 2 Alaska 475. 

97. See Domicile §§ 33-35. 

98. See Domicile §§ 33-35. 

98. See supra § 36. 

[a] Some older cases draw a dis- 
tinction between “domicile” and 
“residence,” and, while admitting that 
a wife may leave her husband and 
change her residence, hold that she 
cannot under any circumstances 
change her domicile or acquire a sep- 
arate one without her husband’s con- 
sent. Harrison v. Harrison, 20 Ala. 
629, 56 AmD 227; Johnson v. Johnson, 
12 Bush (Ky.) 485; Maguire v. Ma- 
guire, 7 Dana (Ky.) 181. To same 
rene Burton v. Burton, 21 Wkly. Rep. 

a ‘See cases infra notes 2-13. 

U. S.—Williamson v. Osenton, 
age" U. 8.619, 34 SCt 442, 58 Li. edi 
758; Haddock v. Haddock, 201 U. S. 
562, 26 SCt 525, 50 L. ed. 867: Cheeley 
v. Clayton, 110 U. S. 701, 4 Sct 328, 28 
L. ed. 298; Cheever v. Wilson, 9 Wall. 
108, 19 L. ed. 604; Barber v. Barber, 
21 How. 582, 16 L. ed. 226; Bennett 
by 3 F. Cas. No. 1,318, Deady 

Ala.-—Turner v. Turner, 44 Ala. 437; 


Hanberry  v. Hanberry, 29 Ala. 
ny Harrison vy. Harrison, 19 Ala. 


Ariz.—Sneed v. Sneed, 14 Ariz. 17, 
123 P 312, 314, 40 LRANS 99 [quot 


Cyc]. 

mah Gate Vig Mofrattye bee Gale 
oggontSawtell v. Sawtell, 17 Conn. 
D. C.—Richards v. Richards, 19 
Htc 431; Smith v. Smith, 15 D. C. 
5 

Ga.—Gilmer v. Gilmer, 32 Ga. 
685 


Ill.—Hill v. Hill, 166 Ill. 54, 46 NE 
751; Chapman y. Chapman, 129 Il. 
386, 21 NE 806; Bowman v. Bowman, 


32, [19 Cha 


tion agreement,’ or by the institution of proceed- 
And where they are living apart 
under a judicial decree of separation the wife may 
acquire a separate domicile enabling her to sue for 
So if the husband leaves the 
wife and acquires a domicile elsewhere, she may 


ings for divorece.* 


an absolute divoree.® 


24 Ill. A. 165; Lazovert v. Lazovert, 
14 Ill. A. 653; Derby v. Derby, 14 Ill. 
a ie Contra Davis v. Davis, 30 Ill. 

Ind.—Jenness v. Jenness, 24 Ind. 
355, 87 AmD 335; Tolen v. Tolen, 2 
Black. 407, 21 AmD 743; 
Petty, 42 Ind. A. 443, 85 NE 995. 

Iowa.—Sylvester v. Sylvester, 109 
Towa 401, $0 NW 547; Kline v. Kline, 
57 Jowa 386, 10 NW 825. 

Kan,—Dunn v. Dunn, 59 Kan. 773, 
52 P 69; Johnson v. Johnson, 57 Kan. 
343, 46 P 700 (by statute). 

Ky.—Hall v. Hall, 102 Ky. 297, 43 
SW 429, 19 KyL 1312; Perzel v. Per- 
zel, 91 Ky. 634, 15 Sw 658, 12 KyL 


879 (where husband had no fixed 
domicile); Johnson v. Johnson, 12 
Bush 485 


La.—Andrews v. Andrews, 141 La. 
300, 74 S 1002; Benton’s Succ., 106 
La, 494, 31 S$ 123, 59 LRA 1385; Hyman 
v. Schlenker, 44 La. Ann. 108, 10 S 
623; Smith v. Smith, 43 La. Ann. 1140, 
T0 S 248. 

Me.—Harding v. Alden, 9 Me. 140, 
23 AmD 549. 

Mada.—Adams v. Adams, 101 Md. 506, 
61 A 628. 

Wakes Clare! v. Clark, 191 Mass. 
128, 77 NE 702; Burtis v. Burtis, 161 
Mass. 508, 37 NE 740; Watkins v. 
Watkins, 135 Mass. 83; Burlen v. 
Shannon, 115 Mass. 438; ShawW v. 
Shaw, 98 Mass. 1&8 [overr Greene v. 
Greene, 11 Pick. 410]; Harteau 
v. Harteau, 14 Pick. 181, 25 AmD 
372. 

Miss.—Suter v. Suter, 72 Miss. 345, 
16 S 678. 

Mo.—State v. Dayis, 199 Mo. A. 
439, 203 SW 654; Wyrick v. Wyrick, 
162 Mo. A. 7238, 145 SW 144. 


Nev.—Aspinwall vy. Aspinwall, 40 
Nev. 55, 160 PB 253. 
N. H.—Sworoski v. Sworoski, 75 


ING He. 70VA. 119%) Shute! var Sargent; 
67, N. H. 305, 36 "A 282; Hopkins v. 
Hopkins, 35, N.: H. 474° Payson v. 
Payson, 84 N. H. 518; Masten v. Mas- 
ten, 5 Ne E15 9% Frary v. Frary, 10 
Wi IEE 61, 32 AmD 395. 

N. J——Thompson v. Thompson, 
(Cis) P08) AD 8568 “Kine vi. King 74 
N. J. Eq. 824, 71 A 687, 135 AmSR 
731; Tracy v. Tracy, 62 N. J. Eq. 807, 
48 A 533 [rev 60 N. J. Hq. 25, 46 A 
657]; Moak v. Moak, (Ch.) 48 A 
394. 

N. Y.—Atherton v. Atherton, 155 
N. Y. 129, 49 NE 933, 683 AmSR 650, 
40 LRA 291 [rev on other grounds 181 


Wiemis said;  f24d) -SCty 54458145 lia ed: 
704i") Gray wy... Gray, L430NiW...:354; 
OSE Ey co Odie LUN tvie ELUM dice Nee ie 


217, 28 AmR 129 [app dism 24 L. ed. 
1109]; Kinnier v. Kinnier, 45 N. Y. 
535, 6 AmR 132; Kaufman vy. Kauf- 
man, 177 App. Div. 162, 163 NYS 566 
[aff 160 NYS 19]; Wacker v. Wacker, 
154 App. Div. 495, 139 NYS 78; Doeme 
v. Doeme, 96 App. Div. 284, 89 NYS 
215; Ransom vy. Ransom, 54 Misc. 410, 
412, 104 NYS 198: [aff 125 App. Div. 
915 mem, 109 NYS 1143 mem, and 
cit Cyc]; Ensign v. Ensign, 54 Misc. 
291, 105 NYS 917°: Laff_120 App. Div. 
882 mem, 105 NYS 1114 mem]; Mat- 
ter of Colebrook, 26 Misc. 139, 55 NYS 
861; Gebhard y. Gebhard, 25 Misc. 1, 
54 NYS 406; H-wes v. Hewes, 16 NYS 
119; Mellen v. Mellen, 10 AbbNCas 
329; Vence v. Vence, 15 HowPr 497 
[aff 15 HowPr 576 note]. 

N. C.—Arrington v. Arrington, 102 
N. C. 491, 9 SE 200; Schonwald v. 
Schonwald, 55 N. C. 367; Irby v. Wil- 
son, 21 N. C. 568. 

Or.—Miller v. Miller, 67 Or. 359, 

62 Pa. 308, 1 


Ones le) 
Pa.—Reel v. Elder, 
Colvin v. Reed, 55 Pa. 
Hollister v. Hollister, 6 Pa. 449; 


on 


b 


AmR 414; 
on as 


Petty v.| 


| domicile 
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Com. v. Parker, 59° Pa. Super: 74; 
Ames v. Ames, 7 Pa. Super: 456, 21 
Pa. Co. 257; Begovice v. Begovic, 25 Pa. 
Dist. 12 (construing the act of May 
9, Lose PE: TS palo) polaris. Clarke 
74) (Pan Dist Ares Christniac. iv 
Christmas, 24 Pa. Dist. 349; Varney 
Vv. Marney, (9) Par Dist 753snbyoniva 
Lyon, 13 Pa, Dist. 623, 30 Pa. Co. 
S4o-" Sul evel BOS MiP a Oona er 
Thcempson v. Thompson, 2 Pa. Co. 573; 
Taylor Ve aylor mime Rest, (Co. yesh: 
Cain v. Cain, 5‘LancLRev 373; Gale 
v. Gale, 13 WklyNC 111. But see Dor- 
sey v. Dorsey, 7 Watts 349, 32 AmD 
767 (holding the coverture suspends 
separate domicile even for purposes 
of divorce). 
R. 


I—Howland v. Granger, 22 R. I. 


1, 45 A 740; White v. White, 18 R. I. 
202, 27 A 506: Ditson v. Ditson, 4R.1. 


Te —Jones v. Jones, 60 Tex. 451; 
Shreck v. Shreck, 32 Tex. 578, 5 AmR 
251; Hare v. Hare, LOM Tess: 355; Mich- 
ael v. Michael, 34 Tex. Civ. A. 630, 79 
SW 74. 

Va.—Steckel v. Steckel, 118 Va. 198, 


86 SE 833. 
Wash.—Bucholz v. \Bucholz, 63 
Wash. 213, 115 P 88, AnnCasi912D 


395; Buell v. Buell, 42 Wash. 277, 84 


je Bate 
a,—Carty v. Carty, 70 W. Va. 
ue "23. SB 310, 38 LRANS 297. 

Wi 3.—Dutcher v. Dutcher, 39 Wis. 
651; Craven v. Craven, 27 Wis. 418; 
Shafer v. Bushnell, 24 Wis. 372; Phil- 
lips v. Phillips, 22 Wis. 256; Hubbell 


v. Hubbell, 3 Wis. 662, 62 AmD 702; 
Manley v. Manley, 3 Pinn. 390, 4 
Chandl. 96. 


Wyo.—Duxstad v. Duxstad, 17 Wyo. 
411, 413, 100 P 112, 1239 AmSR 1138 
[eit Cye]: 
cee C.—Jamieson vy. Jamieson, 14 


Doe 
But see Dolpklin v. Robins, 7 H. L. 
Cas. 390, 11 Reprint 156 (intimating 
the contrary). 

[a] Reasons for rule.—(1) Shaw, 
Cc. J., speaking of the maxim that 
the domicile of the husband was the 
domicile of the wife, as applied to 
the right of a wife to establish a sep- 
arate residence for the purpose of 
bringing an action for divorce, said: 
“Can this maxim be true, in its ap- 
plication to this subject, where the 
wife claims to act, and by law, to a 
certain extent and in certain cases, 
is allowed to act, adversely to her 
husband? It would oust the Court 
of its jurisdiction, in all cases where 
the husband should change his doml- 
cile to another State, before the suit 
is instituted....%It is probably a 
juster view, to consider that the 
maxim is founded upon the theoretic 
identity of person, and of interest, 
between husband and wife, as estab- 
lished by law, and the presumption, 
that from the nature of that rela- 
tion, the home of the one is that of 
the other, and intended to promote, 
strengthen and secure their interests 
in this relation, -as -it ordinarily 
exists, where union and harmony pre- 
vail. But the law will recognise a 
wife, as having a separate exist- 
ence, and separate interests, and sep- 
arate rights, in those cases where the 
express object of all proceedings is to 
show, that the relation itself ought 
to be dissolved, or so modified as to 
establish separate interests, and espe- 
cially a separate domicile and home, 
bed and board being put, a part for 
the whole, as expressive of the idea 
of home. Otherwise, the parties in 
this respect would stand upon very 
unequal grounds, it being in the pow- 
er of the husband to change his 
at will, but not in that of 


' 
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remain and sue for a divorce’in the state of his 
former domicile,® although he has left the juris- 
diction and cannot be reached by formal process.” 
And it has generally been held that by acquiring a 
foreign residence the wife does not lose her right 
to sue for a divorce in the state of the husband’s 


the wife. The husband might de- 
prive the wife of the means of en- 
forcing Her rights, and in effect of 
the rights themselves, and of the pro- 
tection of the laws of the common- 
wealth, at the same time that his own 
misconduct gives her a right to be 
rescued from his power on account 
of his own misconduct towards her.” 
Harteau v. Harteau, 14 Pick. (Mass.) 
181, 185, 25 AmD 372 note. (2) Other 
reasons for rule see Derby v. Derby, 
14 Ill. A. 645; State v. Davis, 199 Mo. 
A. 439, 203 SW 654; Ditson v. Dit- 
son, 4 R._ 1.8%; Dutcher v. Dutcher; 
39 Wis. 651. 

{b] Fraudulent marriage.—Nor is 
the rule that the domicile of the 
husband becomes that of. the wife ap- 
plicable in proceedings for divorce. 
based upon the allegation that the 
marriage was procured by fraud, 
force, or coercion and has not since 
been confirmed. Hines y. Hines, 10 
Pa. Co. 74. 

{c] Right optional with wife.— 
“The rule is that the wife’s residence 
is that of her husband, save in ex- 
eeptional cases, when she can, on ac- 
count of necessity, establish and 
claim a separate residence. One of 
such exceptions is when he has given 
her cause for divorce. In that case 
it has been generally held that she 
may acquire a separate residence in 
another jurisdiction which will en- 
title her to maintain an action for di- 
vorce in that jurisdiction. This she 
may do; but her husband cannot by 
his wrongful acts and by mistreating 
her compel her to /idoisose. 2. Sne 
may®*still claim his residence as hers, 
at least until she has established a 
residence elsewhere.” Miller v. Mil- 
ler 67) Ore 859) “365.086 2 eb ledos 
Duxstad v. Duxstad, 17 Wyo. 411, 416, 
100 P 112, 129 AmSR 1138]. 

3. Aspinwall v. Aspinwall, 40 Nev. 
55, 160 P 253; Matter of Florance,. 54 
Hun 328, 7 NYS 578 [app dism 119 
N. Y. 661 mem, 23 NE 1151 mem]; 


Rundle v. Van Inwegan, 9 NYCiv 
Proe 328. 
4. McGrew v. Mutual L. Ins. Co., 


132 Cal. 85, 64 P 103, 84 AmSR 20; 


Aspinwall v. Aspinwall, 40 Nev. 5b, 
160) P1253; 
5. Barber v. Barber, 21 How. 


(U. S.) 588, 16 L. ed. 226; Bennett v. 
Bennett, “3' EF. ‘Cas. No. 1, 318, Deady 
2995. Unt ver Ebuntya 2G tYee Diy ee 
AmR 129 [app dism 24 L. ed. 11091; 
Vischer v. Vischer, 12 Barb. (N. Y.) 
640. See also Domicile §§ 34, 35. 

6. Ky.—Railey v. Railey, 66 SW 
414, 23 KyL 1891. 

Mass.—Perkins v. Perkins, 225 
Mass. 82, 113 NE 841, LRA1917B 
1028; Burtis v. Burtis, 161 Mass. 508, 
37 NE 740; Harteau v. Harteau, 14 
Pick, 181, 25 AmD 372. 

N. J.—Hibbert v. Hibbert, 72 N. J. 
Has, Ob, AS O28: 

N. Y.—Ackerman v. Ackerman, 200 
INR en Om LOS 

Pa.—Thompson v. Thompson, 2 Pa. 
Con lb: 

Utah.—State v. Morse, 31 Utah 213, 
87 P 705, 7 LDRANS 1127, 

Tisis clear that a wife may always 
retain the domicile of her husband, 
and that she alone may, under excep- 
tional conditions, when her welfare 
demands it, acquire her own separate 
and independent domicile. The hus- 
band may not by his own acts prevent 
the wife from adopting or maintain- 
ing his domicile as hers.’’ Ensign v. 
Ensign, 54 Mise. 289, 291,°105 NYS 
917 [aff 120 App. Div. 882 mem, 105 
NYS 1114 mem]. 

7. Perkins v. Perkins, 225 Mass. 
82, 118 NE 841, LRA1917B 1028. See 
supra § 38. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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domicile,® at least until it clearly 


original cause of removal has ceased to operate;® 
but in some jurisdictions it is held that the actual 
residence of plaintiff which the statute requires will 
not permit a deserted wife to sue in the state to. 
which the husband has removed without establishing 
Unless the statute 
gives a wife the right to acquire a residence inde- 
pendent of the will of her husband,!! a wife who 
wrongfully leaves her husband cannot acquire a sep- 
arate legai residence,1? and, although she leaves 
her husband for cause and establishes a residence 
in another state, if she returns to her husband’s 
domicile she thereby loses the separate domicile that 
she had acquired in such other state notwithstand- 
ing she afterward returns thereto with the intent of 
a bona fide separation from her husband.1* 

[§ 45] 9. Jurisdiction of Person of Nonresi- 
The weight of authority is in favor of 


an actual residence therein.!°® 


dent.14 


8 Ky.—Peterson v. Peterson, 156 
Ky. 202, 160 SW 952; Boreing v. 
Boreing, 114 Ky. 522, 71 SW 431, 24 
KyL 1288; Dunlop v. Dunlop, 11 Ky. 
Op. 188. 

Mass.—Sewall v. Sewall, 122 Mass. 
156, 23 AmR 299. 

N. H.—Masten v. Masten, 15 N. H. 


1529. 
pe ee eee Vv. pee 21) Pa, a 'Co: 
S| D.—Andrews v. Andrews, 166 
NW 166. 
Vt.—Miller v. Miller, 88 Vt. 134, 


92 A 9, LRA1915D 852. 

[a] A wife living separate from 
her husband for five years does not 
lose her residence in the state of his 
domicile for the purpose of an action 
for divorce, by going into other states 
to teach and to do other work in or- 
der to support herself. Boreing v. 
Boreing, 114 Ky. 522, 71 SW 431, 24 
KyL 1288. 

9. Andrews v. Andrews, (S. D.) 
166 NW 166. 

10. Friedrich v. Friedrich, (Mass.) 
119 NE 449; Schonwald v. Schonwald, 
55 N. C. 367; Dutcher v. Dutcher, 39 
Wis. 651. 

11. See statutory provisions; and 
Johnson v. Johnson, 57 Kan. 3438, 46 P 
700 (holding that under Code Civ. 
Proc. § 651 providing that “a wife 

- who resides in this state at the time 
of applying for a divorce, shall be 
deemed a resident of this state, 
though her husband resides else- 
where,” a wife who had left her hus- 
band in Ohio without cause and re- 
moved to Kansas could acquire a sep- 
arate domicile in Kansas and main- 
tain therein a suit for divorce). 

12. U. S.—Cheeley v. Clayton, 110 
WS. 701; "°4 SCt 328,28 “L. ed. 298. 

Ky.—Maguire Vv. Maguire, 7 Dana 
aitSeits 

Mass.—Loker v. Gerald, 157 Mass. 
42, 31 NE 709, 34 AmSR 252, 16 LRA 
497: Burlen vy. Shannon, 115 Mass. 
438. 

Miss.—Suter v. Suter, 72 Miss. 345, 
16 xe 673. 

Y2—Hunt ve Bunt! 72°N ey. 21% 
28 Se 129 [app dism 24 L. ed. 
1109]; McGown v. McGown, 18 Misc. 
708, 43 NYS 745 [aff 19 App. Div. 
368, 46 NYS 285 (aff 164 N. Y. 558 
mem, 58 NE 1089 mem)]. 

Ont.— Edwards v. Edwards, 20 
Grant. Ch. 392. 

Lamont v. Lamont, 134 Ga. 523, 
68 SE 96. 

14. Foreign divorce, its effect and 
validity see infra 824. 

15. Cal.—De la Montanya vy. De la 
Montanya, 112 Cal. 101, 44 P 345, 53 
AmSR 165, 32 LRA 82. 

Conn.—Pettis vy. Pettis, 91 Conn. 
608, 101 A 13. 

Del.—Townsend v. Griffin, 4 Del. 
440. 

Ind.—Beard v. Beard, 21 Ind. 321. 

Iowa.—Kline v. Kline, 57 Iowa 386, 
10 NW 825, 42 AmR 47. 


DIVORCE 


appears that the 


[§ 46] 


jurisdiction.1® 


114 La. 726, 


38 S 
Nie —Harding v. Alden, 9 Me. 140, 
23 AmD 549. 
Md.—Garner v. Garner, 56 Md. 127. 
Mo.—Hamill v. Talbott, 81 Mo. A. 


| a 

. Y.—Rigney v. Rigney, 127 N. Y. 
408, 28 NE 405, 24 AmSR 462 [rev 
on other grounds 160 U. S. 531, 16 SCt 
366, 40 L. ed. 525]. 

Oh.—Doerr v. Forsythe, 50 Oh. 726, 
35 NE 1055, 40 AmR 703. 

Utah.—Gibbs v. Gibbs, 26 Utah 382, 
73 P 641 

See also supra § 24. 

[a] Rights of property.—A court 
may proceed to annul the status of a 
nonresident, but cannot fix his col- 
lateral rights of property unless he 
has been served with process within 
the jurisdiction. Hamill v. Talbott, 
81 Mo. A. 210; Doerr v. Forsythe, 50 
Oh. St. 726, 85 NE 1055, 40 AmSR 
703. See infra § 770 et seq. 

16. Wesner vy. O’Brien, 56 Kan. 724, 
44 P 1090, 54 AmSR 604, 32 LRA 289; 


La, NT cer v. Jewell, 


AmSR 367; Sprague v. Sprague, 73 
Minn. 474, 76 NW 268, 72 AmSR 636, 
42 LRA 419; Boggers v. Boggers, 6 
Baxt. (Tenn.) 299; Goore v. Goore, 24 

Wash, 139, 68 P 1092. See also infra 

$3.57 785 | 779% 

Jurisdiction as to: 

Alimony see infra § 640. 

Custody of children see infra § 789. 
bags See supra §§ 36-45; infra §§ 
18. Calef v. Calef, 54 Me. 365, 92 

AmD 549; Goodwin v. Goodwin, 45 "Me. 

OMe 
{a] In Massachusetts.—(1) Under 

Rev. L. c 152 §§ 4, 5, except where 

the libelant for divorce has lived in 

the commonwealth for five years last 
preceding the libel, or within three 
years, in case the parties were in- 
habitants of the commonwealth at 
the time of their marriage, to give 
the Massachusetts courts jurisdiction 
to grant divorce, the parties must 
have lived together as husband and 
wife within the commonwealth, that 
is, must have had a domicile there. 

Friedrich v. Friedrich, 119 NE 449; 

Clark v. Clark, 191 Mass. 128, 77 NE 

702; Weston v. Weston, 143 Mass. 274, 

9 NE 557; Ross v. Ross, 103 Mass. 

575: 

have lived in the state separately is 

not sufficient to give the court juris- 
diction. Weston v. Weston, supra 

{impliedly overr Baton v. Eaton, 122 

| Mass. 276]; Schrow v. Schrow, 103 

Mass. 574. (3) But where libelant 

has resided in the state for the stat- 

utory period of time before suing for 
divorce, the court has jurisdiction, al- 
though the parties have never lived 
together as husband and wife within 

the state. Franklin v. Franklin, 154 

Mass. 515, 28 NE 681, 26 AmSR 266, 

13 LRA 843. (4) Where a man upon 

marriage came to Massachusetts with 


Roe v. Roe, 52 Kan. 724, 35 P 808, 39! 


(2) The fact that both parties; 
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confining the jurisdiction of the court in a divorce 
case where a nonresident defendant does not appear 
and has not been personally served within the state 
to a determination of the status of the parties; 
but there is considerable authority to the effect that 
disposition of the property of the parties within the 
jurisdiction is a mere incident to the divorce which 
follows from the action itself.1% 

D. Cohabitation. Except where jurisdic- 
tion may be assumed on other grounds,’ under 
some statutes, unless the marriage occurred within 
the state, the parties must have cohabited within 
the state as man and wife else the court cannot take 


[§ 47] E. Place of Marriage.1® While the mere 
fact of marriage within the state is not sufficient to 
confer jurisdiction to grant a divoree,”° the fact that 
the parties were married in another state does not 
necessarily affect the jurisdiction.”+ 


his wife, intending to reside there 
permanently, with no intention of re- 
turning to his Erevious abode in an- 
other state, although he was unde- 
cided as to the particular place where 
he would reside, and another selected 
an apartment for him and his wife, 
which he took possession of by send- 
ing his clothing to it, he acquired a 
domicile in the state, although he 
never in fact occupied the apartment, 
being called away by his mother’s ill- 
ness in another state, and so lived in 
the state with his wife, within Rev. 
L. c 152 § 4, providing that a divorce 
shall not, with an immaterial excep- 
tion, be decreed if the parties have 
never lived together as husband and 
wife in the state. Winans v. Win- 
ans, 205 Mass. 388, 91 NE 394, 28 
LRANS 992. -(5) Gen. St. e 107 §§ 
11, 12, provide that, except when the 
libelant has resided in the state five 
consecutive years next preceding the 
time of filing the Jibel, no divorce can 
be granted for any cause occurring in 
any other state unless before such. 
cause occurred the parties had lived 
together as husband and wife in Mas- 
sachusetts, and one of them lived 
there when the cause occurred. Shaw 
v. Shaw, 98 Mass. 158. (6) Under 
Rev. St. c 76 § 9, providing that no 
divorce shall be decreed for any cause 
if the parties have never lived to- 
gether as husband and wife in this 
state, a wife“is not deprived of her 
right to a divorce where she and her 
husband had: cohabited together in 
the state, although they subsequent- 
ly removed to another state before 
the cause of action accrued, the wife 
having subsequently returned and 
taken up .her residence in the state. 
Brett v. Brett, 5 Mete. 233. 

19. Affecting’ necessity of cohabi- 
tation within state see supra § 46. 

20. Barber v. Barber, 89 Misc. 519, 
151 NYS 1064. 
eaten We a ob domicile see supra § 

21. Ind.—Tolen v. Tolen, 2 Blackf. 
407, 21 AmD 742. 

Lia.—D’ Auvilliers v. D’Auvilliers, 32 
La. Ann. 605. 

Mass.—Friedrich v. Friedrich, 119 
NE 449; Harteau v. Harteau, 14 Pick. 
181, 25 AmD 372. 

N. Y.—Bierstadt v. Bierstadt, 29 
App. Div. 210, 51 NYS 862. 

Pa.—Dorsey v. Dorsey, 7 Watts 349, 
32) AmD 767; Clark v. Clark, 24° Pa. 
Dist. 475. 

R. I.—Ditson v. Ditson, 4: R. I. 
87. 


Tex.—Hare v. Hare, 10 Tex. 355. 

Wis.—Hubbell v. Hubbell, 3 Wis. 
662, 62 AmD 702. 

Eng.—Ratcliff v. Ratcliff, 5 Jur. N. 


S. 714; Gillis v. Gillis, Ir. R. 8 Eq. 
597. 

B. C.—Cutler v. Cutler, 20 B. C. 
34. 

Ont.—Cromarty v. Cromarty, 38 


Ont. L. 481, 12 OntWN 253, 11 Ont 
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[§ 48] 


state where it was committed.2° 
the offense was committed within 


if the parties are nonresidents.?® 


[§ 49] 


[§ 51] A. In General. 


divoree is generally preseribed by statute,°° and may | 
depend upon the residence of the parties,*! or upon 
the place where the offense or act complained of 


was committed.*? 


WN 342, 412. 

Law of domicile as governing ques- 
tions affecting divorce see supra § 
27. 

22. Affecting length of residence 
meduired of plaintiff see supra §§ 41, 
42. 

23. See statutory provisions; and 
Supra § 40. 


24. Ala.—Hanberry v. Hanberry, 


29 Ala. 719; Thompson v. State, 28 
Ala. 12. 

Ind.—Tolen vy. Tolen, 2 Blackf. 407, 
21 AmD 742. 


. Jowa.—Smith v. Smith, 4 Greene 
266. 
4 Ky.—Dunlop v. Dunlop, 11 Ky. Op. 

88. 

La.—D’Auvilliers v. D’Auvilliers, 32 
La. Ann. 605. 

Me.—Harding v. Alden, 9 Me. 140, 
23 AmD 549. 

Mada.—Adams vy. Adams, 101 Md. 506 
509, 61 A 628 [quot Cyc]. 

Mass.—Friedrich v.. Friedrich, 119 
NE 449; Harteau v. Harteau, 14 Pick. 
181, 25 AmD 372; Squire v. Squire, 3 
Mass. 184. 

Minn.—Rose v. Rose, 132 Minn. 340, 
156 NW 664. 

Miss.—Jones v. Jones, 67 Miss. 195 
6 S 712, 19 AmSR 299. 


Nev.—Blakeslee v. Blakeslee, 41 
Nev. 235, 168 P 950. 
N. H.—Payson v. Payson, 34 N. H. 


518; Frary v. Frary, 10 N. H. 61, 32 
AmD 395. 

N. J.—Duke v. Duke, 70 N. J. Ea. 
135, 62 A 466° [aff 72 N. J. Eq. 940, 65 
9X. nhlaals 

N. Y.—Holmes v. Holmes, 4 Lans. 
388 [rev 57 Barb. 305]. 

Pa.—Begovie v. Begovic, 25 Pa. 
Dist. 12; Raymond v. Raymond, 14 Pa. 
Dist. 309; Burdick v. Burdick, 2 Pa. 
Dist. 622; Davis v. Davis, 2 Pa. Dist. 
621; Varney v. Varney, 38 Pa. Co. 131; 
Shaw v. Shaw, 33 Pa. Co. 446 (ground 
of personal abuse); 
Schultzburg, 31 Pa. Co. 520; Lyon v. 
Lyon, 30 Pa. Co. 342; Austin v. Aus- 
tin, 4 Pa. Co. 368; Taylor v. Taylor, 
1 Chest. Co. 485. 

R. I.—Ditson v. Ditson, 4 R. I. 87. 

Tex.—Jones vy. Jones, 60 Tex. 451; 
Schreck v. Schreck, 32 Tex. 578, 


AmR 251. 
W. Va.—State v. Goodrich, 


W. Va. 834. 

Wis.—Gleason v. Gleason, 4 Wis. 
64; Hubbell v. Hubbell, 3 Wis. 662, 62 
AmD 702; Manley v. Manley, 3 Pinn. 
390, 4 Chandl. 96. 

Eng.—Brodie v. Brodie, 30 L. J. P. 
; Ratcliff v. Ratcliff, 5 Jur. 


B. C.—Cutler v. Cutler, 20 B. C. 
4, 


[a] In Arkansas the fact that the 
cause of divorce commenced out of 
the state and was not continued or 
completed there would not render 
void a decree obtained there by a 
husband who had resided an entire 
year in that state. Thompson y. 


F. Place of Commission of Offense.2? Ex- 
cept as it may be qualified by special statutory 
provisions,”* the rule is that jurisdiction in divorce 
eases is not affected by the fact that the offense 
was committed without the state,?* notwithstanding 
it does not constitute a ground for divorcee in the 
On the other hand 
the court will not assume jurisdiction merely because 


G. Jurisdiction by Consent or by Waiver. 
Jurisdiction over the subject matter of an action 


Schultzburg v. | 


14) 
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“[§ 50] 


the jurisdiction, 


VI. VENUE 
The venue of actions for | _[§ 52-53] B. 
eral. 


State, 28 Ala. 12, 

25. Blakeslee v. Blakeslee, 41 Nev. 
230;7b6Sur 1950: 

26. Hatfield v. Hatfield, 6 D. C. 
80; Adams v. Adams, 101 Ma. 506, 
509, 61 A 628 [quot Cyc]; Barber v. 
Barber, 89 Misc. 519, 151 NYS 1064. 


683, “61 SE 593. 

Hawaii.—Martello v. Martello, 
Hawaii 243. 

Ill.— Way v. Way, 64 Ill. 406. 

Wc emcee drie: v. Maguire, 7 Dana 

N. J.—Lister v. Lister, 86 N. J. Eq. 
SOOT ALTO; 

N. D.—Smith v. Smith, 10 N. D. 
219, 86 NW 721. 

Okl.—Beach v. Beach, 4 Okl. 359, 
46 P 514. 

Pa.—Yardley v. Yardley, 20 Pa. 
Dist. 428; Schlicter v. Schlicter, 10 
Phila, 11. 

Utah.—Kenyon v. Kenyon, 3 Utah 
431, 24 P 829. 

See also supra § 14; 

[a] Reason for 
suits affect not only the formal par- 
ties to the suit, but the entire social 
fabric as well. ... A party may or- 
dinarily waive a right in so far as it 
affects himself, but not where the 
waiver might affect others.” Watts 
Wasi eee 130 Ga. 6838, 684, 61 SE 


[b] Judge may upon his own mo- 
tion dismiss the suit even after ren- 
dition of the first verdict finding in 
favor of the granting of a divorce. 
eects v. Watts, 130 Ga. 683, 61 SH 

{c] An admission in the answer 
that plaintiff is a bona fide resident 
does not preclude the court from in- 
quiring into that fact. Smith v. 
Smith, 10 N. D. 219, 86 NW 721. 

[ad] Although the parties do not 
raise the question, the court may in- 
quire into the matter of plaintiff’s 
residence as a jurisdictional fact. 
Beach v. Beach, 4 Okl.. 359, 46 -P 


514 
Objection after answer.—(1) 


19 


infra § 687. 


[e] 
Objection to want of jurisdiction of 
the subject matter may be first made 
after defendant has answered, Ken- 
yon v. Kenyon, 3 Utah 431, 24 P 829. 
(2) Inany event, where the facts nec- 
essary to give the court jurisdiction 
are stated in a bill for divorce and 
are denied by answer, the question of 
jurisdiction becomes one of fact to 
be determined on the hearing; anid 
when in the tria] the want of juris- 
diction appears, it is the duty of the 
court to dismiss the bill. Way v. 
Way, 64 Ill. 406. 

{f] Entry of a decree of court in 
accordance with the terms of the 
agreement between the parties is not 
permissible. Hellard v. Rockcastle 
Min., etc., Co., 153 Ky. 259, 154 SW 
401. 

Waiver of objection to: 

Process see infra § 259. 


rule.—“Divorce 
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for divorce cannot be acquired by consent or waiver 
of the parties,2” and hence the appéarance of a non- 
resident defendant will not invest the court with 
jurisdiction of a suit brought by a person who hae 
no bona fide domicile or residence in the state.? 

H. Jurisdiction by Adding Third se Boe 
The addition of third parties as defendants, who 
are concerned only as to alimony or matters other 
than the divorce itself, will not confer jurisdiction 
upon the court if it otherwise has no jurisdiction of 
the action for divorce.?° 


Residence of Parties—1. In Gen- 


Under the various provisions of the statutes 
the action may or must be brought in the county 
or district in which plaintiff resides °* or did reside 


Venue see infra § 57. 

28. Andrews v. Andrews, 188 U. S. 
14,923 SCt 23%, 4tele ed: 366) [att ci76 
Mass. 92, 57 NE 333]; Worthington 
v. Washoe County Second Judicial 
Dist. Ct., 37 Nev. 212, 142 P 230, LRA 
1916A 696, AnnCas1916A 696; Lister 
v. luster; S6_N., J. Ea: 30; 97% A700" 

Necessity for bona fide domicile see 


supra §§ 36-43. 

29. Pucket v. Pucket, 174 Ala. 315, 
560 S 7585; 

30. Sce statutory provisions. See 


also generaily Venue [40 Cyc 1]. 

831. See infra §§ 52-53-55. 

32. See infra § 56. 

33. Ala.—Pucket v. Pucket, 174 
Ala. 315, 56 S 585 (where defendant 
is a nonresident). 

Ark.—Wood v. Wood, 54 Ark. 172, 
15 SW 459. 

Ill.—Way v. Way, 64 Ill. 406; Har- 
bauer v. Harbauer, 202 Ill. A. 532; 
Dings v. Dings, 123 Ill. A. 318. 
eae ee v. Smith, 4 Greene 

Kan.-—Asling vy. Asling, 88 Kan. 331, 
me Pri3gk 

Varee v. Auxier, 155 Ky. 174, 
156 Sw 6 

La. a rae Vv. Peat, 43 La. Ann. 
161, 8 S 884. 

Mass.—Lane v. Lane, 2 Mass. 167. 

Minn.—State v. Blue Earth County 
ee Ct... 110) “Minne; (501), 1265 Nie 

Mo.—Lagerholm i segerhoky 133 
Mo. A. 306, 112 SW,7 

Pa.—Mauser v. nueee 59 sas 
Super. 275; Sherwood’s App., 1 Pa. 
Cas. 497, 4 A 455; Kivovitch v. 
Kivovitch, 21 Pa. Dist. 1083; McCon- 
nell v. McConnell, 21 Pa. Dist. 781; 
Ashton v. Ashton, 21 Pa. Dist. 611; 
Kivovitch v. Kivovitch, 40 Pa. Co. 407: 
McConnell v. McConnell, 39 Pa. Co. 
525; Greenawalt v. Greenawalt, 36 Pa. 
Co. 479; Askew v. Askew, 34 Pa. Co. 
397; Chiumento v. Chiumento, 34 Pa. 
Co. 320; Blaine v. Blaine, 31. Pa. Co. 
560; Gill v. Gill, 27 Pa. Co. 542; Smith 
v. Smith, 11 Pa. Co. 465; Cain v. Cain, 
5 Pa, Co. 669; Thompson v. Thomp- 
son, 2 Pa. Co. 573; Knowles v. 
Knowles, 31 PittsbLegJNS 100. See 
also Austin v. Austin, 4 Pa. C. Pl. 67 
(holding, however, that where re- 
spondent is not within the county 
and is not personally served, full 
measure of proof of his residence 
within the state will be required in 
order that the court may be satisfied 
that it has jurisdiction). 

Tex.—Johnson v. Johnson, (Civ. A.) 
107 SW 578. 

30 


Wash.—Bachelor 
Wash, 639, 71 P 193. 

[a] Wenue held sufficiently estab- 
lished.—A petition in a suit by a 
wife for divorce alleged that she was 
a bona fide resident of the county 
in which the suit was brought, and 
that she had resided there for six 
months next preceding the filing of 
the suit. The evidence showed that 


v. Bachelor, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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at the time when the cause of action arose,?4 or in 
which defendant resides **> or may be found,®* or 
in which either of the parties resides,?7 depending 
upon, and subject to, the provisions and limita- 
tions of the particular statute under consideration. 
2. Sufficiency of Residence—a. In Gen- 
The residence which will determine venue 
must be actual residence in the county or district 


[§ 54] 


eral. 


where the suit is brought,?* and 


appear from the evidence and not by conjecture 
Unless otherwise provided by stat- 
ute,*° the residence need not, however, have con- 
tinued for any particular length of time.*! 
mere temporary absence from the county without 
intention of making a home elsewhere will not affect 


or inference.?® 


a change of domicile.42 


[$ 55] b. Separate Residence of Wife. For the 


she had always resided in the county ; 


up to the time of the trial, and that 
the marriage occurred there. It was 
held to establish the venue, so as to 
confer on the court jurisdiction to 
grant divorce in favor of the hus- 
band on his cross bill, as against 
an amended motion for a new trial 
averring the absence of proof of 
venue sufficient to confer jurisdiction. 
Johnson v. Johnson, (Tex. Civ. <A.) 
° 


107 SW 578. 

34. Harding v. Alden, 9 Me. 140, 
23 AmD 549. 

[a] In Alabama bills for divorce 


may be filed in the chancery district 
in which the parties resided when the 
separation occurred. Pucket v. Puck- 
et, 174 Ala. 315, 56 S 585. 

{b] In Massachusetts (1) where 
respondent has no settled place of 
residence, libelant may sue in the 
county where she resided at the time 
the offense was committed. Squire v. 
Squire, 3 Mass. 184. (2) Or where 
the parties have no permanent place 
of residence the libel may be filed in 
the county where libelant dwells aft- 
er separation. Lane yv. Lane, 2 Mass. 
167 


35. Ala.—Pucket v. Pucket, 174 
Ala. 315, 56 S 585; Wiley v. Wiley, 27 


Ala. 704; Reese v. Reese, 23 Ala. 
785. 
Ga.—McLeod v. McLeod, 144 Ga. 


359, 87 SE 286; McConnell v. McCon- 
nell, 1385 Ga. 828, 70 SE 647; Watts 
v. Watts, 130 Ga. 683, 61 SE 593; 
Barton v. Barton, 74 Ga. 761. 

Kan.—Asling v. Asling, 88 Kan. 331, 
128 P 185. 

Ky.—Peterson v. Peterson, 156 Ky 
202, 160 SW 952; Miller v. Miller, 1 
Ky. 681, 133 SW 588. 

Nebr.—McConnell v. McConnell, 37 
Nebr. 57, 55 NW 292; Brown v. 
Brown, 10 Nebr. 349, 6 NW 397. 

Porto Rico.—Sureda v. Sureda, 22 
Porto Rico 620. 

S. D.—Hockett v. Hockett, 34 S. D. 
586, 149 NW 550, AnnCas1917C 938. 

[a] In Massachusetts it is pro- 
vided by statute that when a libelant 
has left the county in which the 
parties have lived together, and the 
adverse party still lives there, the 
libel should be heard and determined 
in the county in which the parties 
last lived together. Banister v. Ban- 
ister, 150 Mass. 280, 22 NE 900; Rich- 
ardson v. Richardson, 2 Mass. 153; 
Moore v. Moore, 2 Mass. 117. 

36. Tiedemann v. Tiedemann, 36 
Nev. 494, 137 P 824. 

37. Ala.—Wiley v. Wiley, 27 Ala. 
704; Reese v. Reese, 23 Ala. 785 (both 
cases holding that a statute permit- 
ting a divorce bill to be filed in the 
county where complainant resides 
does not take away the right to file it 
in the county where defendant re- 
sides). 

Nebr.—EHager v. Eager, 74 Nebr. 
827, 105 NW 636, 107 NW 254; Ald- 


rich v. Steen, 71 Nebr. 33, 98 NW 445, 
100 NW 811. 

Or.—Hubner v. Hubner, 67 Or. 557, 
136 P 667. 


Pa.—Huebner v. Huebner, 22 Pa. 
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it must plainly 


And 


brought.*® 


Dist. 636. 

Vt.—Patch v. Patch, 86 Vt. 225, 84 
A 815. 
_ fa] In Oregon the word “may” 
is equivalent to the word “shall,” and 
hence plaintiff cannot bring the suit 
in a county in which neither party 
resides. Hubner v. Hubner, 67 Or. 
557, 1386 .P 667. 

{b] In Pennsylvania where the 
cause of action arises while the par- 
ties are living apart in different coun- 
ties, suit for divorce may be prose- 
cuted in the county of either plain- 


tiff’s or defendant’s residence, but if | 


the parties are living together at the 
time the cause of action arises, the 
action must be brought in the county 


where the injured party resides. 
veh ner v. Huebner, 22 Pa. Dist. 
38. Ark.—Vanness v. Vanness, 128 


Ark. 5438, 194 SW 498; Wood v. Wood, 
54 Ark. 172, 15 SW 459. 

Mass.—Labonte v. Labonte, 210 
Mass. 319, 96 NE 675; Winans v. Win- 
ans, 205 Mass. 388, 91 NE 394, 28 LRA 
ne 992; Hanson v. Hanson, 111 Mass. 

Mo.—State v. Davis, 199 Mo. A. 439, 
203 SW 654. 

Nev.—Fleming v. Fleming, 36 Nev. 
135, 160; 134 P 445. 


N. Y.—Crandell v. Crandell,, 170 
NYS 755. 
Or. —Hubner v. Hubner, 67 Or. 557, 
136 P.667, 
Pa.—Mauser  v. Mauser, 59 Pa. 
Pane PAGS 
D.—Andrews v. Andrews, 166 


Nw 166. 

Tex.—Hunt v. Hunt, (Civ. A.) 196 
SW 967; Dickinson v. Dickinson, (Civ. 
A.) 188 SW 205. 

“Actual residence ... is the place 

of.actual abode, of physical presence 
—the abiding place. One may have 
an actual residence in one county and 
a legal residence or domicile in an- 
other. It is our judgment that the 
residence required by the statute... 
was actual residence; that is, physical 
corporeal presence and not alone le- 
gal residence or domicile.” Fleming 
v. Fleming, supra. 
In Massachusetts the word 
‘Jives” in Rev. L. c 152 § 6, which 
provides that “libels for diverce shall 
be filed, heard and determined in the 
superior court held for the county in 
which one of the parties lives,’ con- 
notes a legal residence or domicile. 
Sampson v. Sampson, 223 Mass, 451, 
112 NE 84. 

39. Crandell v. Crandell, 170 NYS 
Tepe Askew v. Askew, 17 Pa. Dist. 
68 


20. Ark.—Wood v. Wood, 54 Ark. 
172, 15 SW 459. 

Cal.—Coleman v. Coleman, 23 Cal. 
A. 423, 138 P 362. 

Kan. "Asling v. Asling, 88 Kan. 331, 
128 P 185. 

Mo.—Coulter v. Coulter, 124 Mo. A. 
149, 100 SW 1134. 

Nev.—Blakeslee v. Blakeslee, 41 
Nev. 235, 168 P 950; Fleming v. Flem- 


ing, 36 Nev. 135, 134 P 445. 
Ss. D.—Andrews v. Andrews, 166 


[19C.J.] 35 


purpose of fixing the venue, where a husband and 
wife have separated the wife may acquire a sep- 
arate residence in another county,** notwithstanding 
the separation was by mutual consent,** but especial- 
ly where it was caused by misconduct on the part 
of the husband.*® 
determine venue must be actual residence,*® not- 
withstanding the general rule that the domicile of 
the husband determines that of the wife,’ it has 
been held that, where a woman had not resided in 
the state for the statutory period, the fact that her 
husband has lived in the county for that time will 
not enable her to maintain an action for divoree.*® 

[§ 56] C. Place of Offense as Fixing Venue. As 
a rule it is immaterial that the offense occurred in 
a county other than that in which the suit is 


But since the residence which will 


NW 166; Pugh cy. ugh, 25s Dani. 
124 NW 959, 32 LRANS 954. : 
Tex.—Haymond v. HEaymond, 74 
Tex. 414, 4 SW 90; Hunt v. Hunt, 
(Civ. A.) 196 SW 967; Dickinson v. 
Dickinson, (Civ. A.) 138 SW 205. 


Wash.—Bachelor v. Bachelor, 30 
Wash. 639, 71 P 193. 

41. Sylvester v. Sylvester, 109 
Iowa 401, 80 NW 547; Gooding v. 
Gooding, 42 SW 11238, 19 KyL 967; 
Wright v. Genesee Cir. Judge, 117 


Mich. 244, 75 NW 465. 

42. McLeod v. McLeod, 144 Ga. 
359, 87 SE 286; Carpenter v. Carpen- 
ter,+/30), san. 0125028 P2254 6 Am ty 
108; Humphrey v. Humphrey, 115 Mo. 
A. 361, 91 SW 405; McLean y. Ran- 
dall).. (Dexs | Civag As ipl Soa Siwaenlsloe 
See also supra § 42-43. 

[a] Absence on Official duty.— 
Carpenter v. Carpenter, 30 Kan. 712, 
2 P 122, 46 AmR 108. 

[b] Imprisonment in another 
county.— McLeod v. McLeod, 144 Ga. 
359, 87 SE 286; Barton v. Barton, 74 
Ga, 761. 

Intention as eters, change of 
domicile see supra § 42-43. 
aes Ga.—Gilmer v. Gilmer, 32 Ga. 

Ky.—McClintock v. McClintock, 147 
Ky. 409, 144 SW 68, 39 LRANS 1127; 
Johnson v. Johnson, 12 Bush 485. 

Mass.—Clark v. Clark, 190 Mass. 
128,. 77 NE 712. 

Mo.—State v. Davis, 199 Mo. A. 
439, 203 SW 654. 

N. Y.—Vence v. Vence, 15 HowPr 
497 [aff 15 HowPr 576 note]. 

Pa.—Penny vy. Penny, 34 Pa. Super. 
88; Smith v. Smith, 11 Pa. Co. 465; 
Cain v. Cain, 5 LancLRev 373. 

Ss. D.—Andrews v. Andrews, 166 
NW 166. 

Tenn.—Walton v. Walton, 96 Tenn. 
25, 38 SW 561; Person vy. Person, 6 
Humphr, 148. 

Tex.—Jones v. Jones, 60 Tex. 451; 
ae v. Randell, (Civ. A.) 135 SW 
Pe ee v. Patch, 86 Vt. 225, 84 
bani ey Smith v. Morehead 59 N. C. 


44, Gilmer v. Gilmer, 32 Ga. 685. 

45. Clark v. Clark, 190 Mass. 128, 
77 NE 712; Wyrick v. Wyrick, 162 Mo. 
A, 723, 735, 145 SW 144 [cit Cye]; 
Andrews v. Andrews, (S. D.) 166 NW 
are Patch v. Patch, 86 Vt. 225, 84 A 

15 

46. See supra § 54. 

47. See supra § 44; and Domicile 


§ 33. 

48. Wood v. Wood, 54 Ark. 172, 
15 SW 459. 

49. Smith v. Smith, 4 Greene 


rome) 266; Jones y. Jones, 60 Tex. 


[a] Reason for rule.—“The con- 
tract of marriage and action of di- 
voree ... are considered as transi- 
tory. As such, the subject is treated 
by our courts in the same manner 
that other matters of contract of that 
nature are. ... To make the action 
local, would work manifest hardship 
in many cases.” Smith v. Smith, 4 
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[§ 57] 


venue.°* 


[§ 59] 


a. In General. 


Greene (lowa) 266, 269. 

{b] In Pennsylvania (1) it is 
only when the husband and wife are 
severally resident in different coun- 
ties when the cause for divorce arose 
that an action may be brought in a 
county other than the one in which 
the offense occurred. WFicher v. Hich- 
er, 25 Pa. Dist. 972 (under the act of 
April 26, 1905 [P. L. p 309]); Hueb- 
ner v. Huebner, 22 Pa. Dist. 636, 40 
Pa. Co. 275; Kivovitch v. Kivovitch, 
21 Pa. Dist. 1088; McConnell v. Mc- 
Connell, 21 Pa. Dist. 781; Ashton v. 
Ashton, 21 Pa, Dist. 611. (2) But for- 
merly the rule was otherwise. Smith 
v. Smith, 11 Pa. Co. 465. 

50. See supra § 49. 

51. See statutory and constitution- 
al provisiors. 

[a] In Georgia (1) where under 
the constitution the venue, both par- 
ties residing in different counties, is 
the county of defendant’s residence, 
defendant cannot by acknowledgment 
of service and agreement that the 
case be tried in the county of plain- 
tiff’s residence confer power upon the 
court to render a valid judgment. 
Watts v. Watts, 130 Ga. 683, 685, 61 
SE 593 (“this provision of the con- 
stitution is mandatory and exhaus- 
tive’). (2) But it has been held that 
this rule does not apply where the 
proceedings on their face show res 
diction. McConnell v. McConnell, 13 
Ga, 828, 832, 70 SE 647 (where ihe 
court referred to Watts v. Watts, 
supra, and said: ‘‘We do not think 
that ruling conflicts with the ruling 
we now make. The superior court 
of Fulton county has jurisdiction to 
render verdicts and decrees in di- 
vorce cases. The petition for divorce 
alleged that the plaintiff was at the 
time the suit for divorce was filed, 
and had been for twelve months 
prior thereto, a resident of Fulton 
county. This allegation of fact is 
not denied. nor is it denied that the 
defendant at the time the suit for 
divorce was filed was a resident of 
the State. His petition states that 
he had been a resident of this State 
more than two years prior to the 
time the petition for divorce was 
filed. If the defendant had been a 
non-resident, the proper court in 
which the suit should have been 
brought would have been the one in 
which it was brought. The proceed- 
ings in the divorce suit we are con- 
sidering did not show on their face 
any want of jurisdiction; on the con- 
trary, they show jurisdiction, and the 
husband can not invoke the aid of a 
court of equity to set aside the ver- 
dict and decree rendered against him 
under the facts stated’). 

52... Tudor .v...Tudor, 101. Ky, 630, 
41 SW 768, 19 KyL 747. 
ape Ind.—Lewis v. Lewis, 9 Ind. 
105. 


D. Waiver of Objections. While jurisdic- 
tion over the subject matter cannot be acquired by 
consent or waiver of the parties,°° except where 
expressly or impliedly forbidden by constitutional 
or statutory provision *! it has been generally held 
that, if defendant is a resident of the state, the 
venue is waived by failure to appear,®? or by ap- 
pearance and answer without objection to the 
Where the statute requires residence in 
the county for a certain length of time as a pre- 
requisite to obtaining a divorce,®* the venue is not 
waived by failure of defendant to plead in abate- 


A. Legislative Control—l. 
Prescribe Grounds. The legislature has power to 
prescribe the causes affording grounds for divorce.® 

[§ 60] 2. Exclusiveness of Statutory Grounds— 
At common law jurisdiction to 
grant a divorce was exercised only when the mar- 


DIVORCE 


ment,55 


a change.®? 


VII. GROUNDS 
Power to 


ner -—Johnson v. Johnson, 12 Bush 


Md.—Harrison v. Harrison, 117 
Md. 607, 84 A 57. 
Minn.—Cochran v. Cochran, . $3 


Minn. 284, 101 NW 179. 
Pa.—Newbold’s App., 2 WklyNC 472. 
Utah.—Gibbs v. Gibbs, 26 Utah 382, 

73 P 641. 

54. See supra §§ 53, 54. 

55. Way v. Way, 64 Ill. 406; Som- 
mers v. Sommers, 16 Ill. A. 77; Brun- 
oa Bruner, (Tex. Civ. A.) 48 SW 

0. 

56. Cal.—Warner v. Warner, 100 

al. 11, 84 P 523; Usher v. Usher, 4 
Cal. Unrep. Cas 521, Sous. 

Colo.—Peo. v. Second Judicial Dist. 
Ct., 30 Colo. 123, 69 P 597. 
ihe Mee v. McPike, 10 Il], A. 

Ind.—Powell v. Powell, 104 Ind. 18, 

3 NE 639. 

Minn.—State v. Blue Earth County 
Dist. Ct., 110 Minn. 501, 126 NW 133. 

Ss. D.—-Hockett Vv. Hockett, 34 S. D. 
586, 149 NW 550, AnnCas1917A 938. 

57. Pucket v. Pucket, 174 Ala. 315, 
56 S585; Powell v. Powell, 104 Ind. 
118, 3 NE 639; Musselman v. Mussel- 
man, 44 Ind. 106; State v. Blue Earth 
County Dist. Ct., 110 Minn. 501, 126 
NW 1323; Pfueller vy. Snchomish Coun- 
ye Super. Ct., 14 Wash. 115, 44 P 

[a] In North Dakota the code pro- 
vision for change of venue to the 
county of defendant’s residence ap- 
plies to actions for divorce, notwith- 
standing the statute provides that 
actions for divorce shall be brought 
in the county of plaintiff’s residenée. 
Hockett v. Hockett, 34 S. D. 586, 149 
NW 550, AnnCas1917A 938. 

58. Warner v. Warner, 100 Cal. 11, 
34 P 523; Usher v. Ush er, 2 4. Cal: 
Unrep. Cas. 52d, 36 P 18% O’Rourke v. 
O’Rourke, 58 Colo. 300, 144 P 890; 
Stimson vy. Stimson, 9 NYS 238. 

[a] Convenience of witnesses.— 
Where neither party to an action for 
divorce is a resident of the county 
wherein the action is brought, de- 
fendant’s motion to change the venue 
to the county of his residence must 
prevail against plaintiff’s counter mo- 
tion to retain the venue for conven- 
ience of witnesses. Stimson v. Stim- 
son, 9 NYS 238. : 

{b] In Indiana there may be a 
change of venue from the county in 
divorce proceedings where the ob- 
ject of the proceedings is to secure 
a divorce or settle property rights or 
alimony. But when a court makes an 
order concerning the custody, care, 
and control of minor children, under 
the authority of Burns St. Annot. 
(1914) § 1084, that court continues 
in the jurisdiction of such children 
until they come of age, and after the 
court has decreed a divorce and ad- 
judicated the property rights and pro- 


[§ 58] E. Change of Venue,’ 
practice acts relating to a change of venue in civil ac- 
tions or special proceedings apply to divorce cases,°® 
in the absence of provisions inconsistent there- 
with in the statutes relating to procedure in divorce 
actions, in which ease the latter control.®* 
states defendant is entitled to a change of venue to 
the county of his residence,®® but if he goes to trial 
without objection after the overruling of his motion 
for change of venue, he thereby waives his right to 


[§§ 57-60 


The provisions of 


In some 


riage was void ab initio.®! But in the United States 
the causes for divorce are prescribed by statute,®? 
and the courts have no inherent power to grant a 
divorce except upon the grounds prescribed.** 
the absence of statute the court cannot grant a di- 
voree for alienation of the affections of either one 


In 


vided for alimony there is no right to 
a change of venue from the county 
in which the case was tried. Julian 
vy. Julian, 111 NE 196. 

{c] But in Washington under a 
statute providing that a complaint 
for a divorce may be filed in the 
county in which plaintiff has resided 
for one year, and like proceedings had 
thereon as in a civil action, where a 
complaint is so filed, the overruling 
of a motion for change of venue is 
not error. Bachelor y. Bachelor, 30 
Wash. 639, 71 P 193. 

O’Rourke, 58 


59. O’Rourke _ v. 
Colo. 300, 144 P 890. 

60. Carson v. Carson, 40 Miss, 349; 
Franklin v. Franklin, 40 Mont. 348, 
106 P 353, 26 LRANS 490, 20 AnnCas 
339; Hickman v. Hickman, 1 Wash. 
257, 24 P 445, 22 AmSR 148. See also 
supra §§ 13, 15; and Constitutional 
Law §§ 243, 428. 559. 

[a] Implied authority -—Where a 
constitution limits the granting of 
divorces to cases provided for by law 
by suit in chancery, the legislature 
has implied authority to provide by 
law in what cases divorces may be 
obtained. Carson v, Carson, 40 Miss. 


349. 

61. Sharpe v. Sharpe, 134 Mo. A. 
278, 114 SW 584; Wait v. Wait, 4 
N. Y. 95 [rev 4 Barb. 192]. See also 
Marriage [26 Cyc 899]. 

62. See statutory provisions; and 
epee infra note 63. See also supra § 


63. Conn.—Dennis v. Dennis, 68 
Conn, 186, 36 A 34, 57 AmSR 95, 34 
LRA 449 

D. C.—Maschaur v. Maschaur, 23 
App. 87. 

Fla.—Hancock v. Hancock, 55 Fla, 
680, 45 S 1020, 15 LRANS 672; Hick- 
ay vy. Hickson, 54 Fla. 556, 45 S 

Ill.—Trenchard v. Trenchard, 245 
Tll. 818, 92 NE 243; Hamaker v. Ham- 
aker, 18 Ill. 187, 65 AmD 705; Vignos 
v. Vignos, 15 Ill. 186. 

Iowa.—Moir v. Moir, 165 NW 1001; 
Platner v. Platner, 162 NW 613; 
Wiley v. Wiley, 171 Iowa 390, 151 NW 
205; Main v. Main, 150 NW 590. 

Ky.—Caudill _v. Caudill, 172 Ky. 
460, 189 SW 421. 

Md.—Stewart v. Stewart, 105 Md. 
297, 66 A 16. 

-Mont.—Franklin v. Franklin, 40 
Mont. 348, 350, 106 P 353,.26 LRANS 
490, 20 AnnCas 339. 

Nebr.—Bain v. Bain, 79 Nebr. 711, 
113 NW 141. 

N. Y.—Kamp v. Kamp, 59 N. Y. 212; 
Griffin v. Griffin, 47 N. Y. 134; Um- 
bach v. Umbach, 138 App. Div. 495, 
171 NYS 138; Salomon vy. Salomon, 
101 App. Div. 588, 92 NYS 184; Koehl 
v. Koehl, 92 Misc. 579, 156 NYS 234; 
Palmer v. Palmer, 1 Paige 276; Burtis 
Vv. eer, 1 Hopk. 557, 14 AmD 563. 

. C.—Alexander v. ‘Alexander, 165 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 60-61] 


spouse or both,® or as a rule for antenuptial incon- 
tinence of a spouse,®® for impotency or physical in- 
capacity of either party arising after marriage,®® 
for inability of the spouses to live together,®? for 
imcompatibility of temper,®® for the refusal of a 
spouse to cohabit,®® or for the violation of an ante- 


nuptial agreement.’° 


[§ 61] b. Discretion of Court. 
however, courts are authorized to grant divorces, 
either absolute or limited, in their discretion.” 
the discretion thus conferred is a sound, legal dis- 
cretion, and it cannot be exercised arbitrarily or 
without limitation.*? And where as under some stat- 


N. C. 45, 80 SE 890. 
Or.—Leefeld vy. Leefeld, 85 Or. 287, 
1664P 1953. 


Pa.—Aikens v. Aikens, 57 Pa. 
Super. 424. 
Philippine.—Bendicto v. De > la 


Rama, 3 Philippine 34 [rev on other 
grounds 201 U. S. 303, 26 SCt 485, 50 
L. ed. 765]. 

Ss. C—Grant v. Grant, 12 S. C. 29, 
32 AmR 506. 

Spek nr Sharoan v. Sharman, 18 Tex. 

Wash.—Turner v. Turner, 82 Wash. 
518, 144 P 689; Johnsen v. Johnsen, 78 
Wash. 423, 139 P 189, 1200; Ellis v. 
Ellis, 77 Wash. 247, 187 P 453; Bick- 
ford v. Bickford, 57 Wash. 639, 107 
PSS le 

Wis.—Martin v. Martin, 167 Wis. 
255, 167 NW 304; Voss v. Voss, 157 
Wis. 430, 147 NW 634. 

See also supra §§ 18, 28, 32. 

“Tt rests exclusively with the legis- 
lature to prescribe the grounds upon 
which divorces may be granted.” 
Franklin v, Franklin, supra. 

{a] It is the duty of the court to 
refuse a decree of divorce unless Sat- 
isfied that the evidence establishes 
one of the statutory grounds for di- 
voree. Hancock v. Hancock, 55 Fla. 
680, 45 S 1020, 15 LRANS 670. 

[b] Construction of statute.—The 
provision of Code § 966, that “legal 
separation from ked and board may 
be granted for drunkenness, cruelty, 
and desertion,” read in connection 
with the other sections of the code 
relating to divorce, and their index 
or head lines which plainly contem- 
plate and provide for the two kinds 
of divorce known to the law before 
the adoption of the code, namely, di- 
voree a vinculo and divorce a mensa 
et thoro, has no application to volun- 
tary deeds of separation, nor does it 
apply to divorce a vinculo, but means 
that a divorce a mensa et thoro may 
be granted for the causes mentioned, 
the prefixing of the adjective “legal” 
to the words ‘separation from bed 
and board’ being only an inartificial 
mode of expressing the meaning of 
what would have been better ex- 
pressed by the use of the word “di- 
vorce,” instead of the term “legal 
separation.” Maschaur vy. Maschaur, 
23 App. (D. C.) 87. 

{c] A constitutional grant of ju- 
risdiction to a court of ‘all cases of 
divoree” only includes cases upon 
grounds for which the statute au- 
thorizes a divorce. Grant v. Grant, 
IZ AS. 29, 32 AmR 506; Sharman 
v. Sharman, 18 Tex. 521. 


64. Brainard v. Brainard, Brayt. 
(Vt.) Bb. 

65. Cal.—Baker y. Baker, 13 Cal. 
87. 

D. C.—Farr v. Farr, 9 D. C. 35. 


Ga.—Stanley v. Stanley, 115 Ga. 
it a SE 374. 
J.—Carris v. Carris, 24 N. J. Eq. 


516. Hedden v. Hedden, 21 N. J. Eq. 
61 


Or.—Smith v. Smith, 8 Or. 100. 
Tex.—Griggs v. Griggs, (Civ. A.) 61 
Sw 941. 
Concealment 
infra § 66. 
Pregnancy at time of marriage: 
As fraud see infra § 67. 
As matrimonial incapacity see infra 


- 


of unchastity see 
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In some states, 


But 


66. Ill—Kinkaid vy. Kinkaid, 256 
Ill. 548, 100 NE 217; Griffeth v. Grif- 
feth, 162 Ill. 868, 44 NE 820. 

Kan.—Powell v. Powell, 18 Kan. 
371, 26 AmR 774. 

Me.—Chase v. Chase, 55 Me. 21. 

Md.—J. G. v. H. G., 38 Md. 401, 3 
AmR 183. 

N. Barer v. Bascomb, 25 
ING PRED. 

N. YS perenbaati v. Devanbagh, 5 
Paige 554, 28 AmD 443. 

Pa.—Berger V. pperger, 2oxbra., Cos 


232. 
Williams, 1 


Tenn.—Williams 
Tenn. ‘Civ. A? 538. 

[a] The burden is on plaintiff to 
prove that the impotency existed at 
the time of the marriage and that it 
is incurable. Kinkaid vy. Kinkaid, 256 
Ill. 548, 100 NE 217; Williams v. Wil- 
liams, 1 Tenn. Civ. A. 538. 

[b] Impotency arising from idiocy 
(1) is no cause for divorcee. Norton 
v. Norton, 2 Aik. (Vt.) 188. (2) The 
report of this case seems to warrant 
the conclusion that the ground upon 
which the opinion rested was the fact 
that the impoteney had arisen since 
the marriage. Bascomb v. Bascomb, 
25 N. H. 267. ; 

{[c] Voluntary castration by the 
husband after marriage is not a 
ground for divorce at the instance of 
the wife. Berger v. Berger, 23 Pa. 
Co 232. 

Meee gah sans impotency see infra § 


Vv. 


67. Platner v. Platner, (Iowa) 162 
NW 613; Umbach v. Umbach, 183 App. 
Div, 495, 171 NYS 188; De Meli v. 
De Meli, 5 NYCivProc 306, 67 HowPr 
20 [aff 120 N. Y. 485, 24 NE 996, 17 
AmSR 652]; Ellis v. Ellis, 77 Wash. 
247, 187 P 453; Wheeler v. Wheeler, 
38 Wash. 491, 80 P 762; Voss v. Voss, 
157 Wis. 430, 147 NW 634. 

{a] Reason for rule.—‘Matrimo- 
nial vows should not be lightly taken, 
and the law will not permit them to 
be canceled for no better reason than 
weariness with the restraints which 


they impose.’”’ Platner vy. Platner, 
(Iowa) 162 NW 6138, 614. 
68. Iowa.—Meyer v. Meyer, 169 


Iowa 204, 151 NW 74; Layton v. Lay- 
ton, 166 Iowa 74, 147 NW 134. 

La.—Trowbridge v. Carlin, 12 La. 
Ann. 882. 

N. Y.—Umbach v. Umbach, 183 App. 
Divs, 495, 171LNYSii38. 

Or.—Hengen v. Hengen, 85 Or. 155, 
166 P 525. ‘ 

Pa.—Cunningham v. Cunningham, 
60 Pa. Super. 622; Rochelle v. 
Rochelle, 28 Pa. Co. 458; Vandyke v. 
Vandyke, 8 Pa. Co. 283. 

Wash.—Turner v. Turner, 82 Wash. 
518, 144 P 689. 

Incompatibility of temper as cruel- 
ty see infra § 81. 

69. Severns v. Severns, 107 IIl. 
A. 141; De Meli v. De Meli, 5 NYCiv 
Proce 306, 67 HowPr 20 [aff 120 N. Y. 
485, 24 NE 996, 17 AmSR 652]; Cun- 
ningham y. Cunningham, 60 Pa. 
Super. 622; McDougall v. McDougall, 
5. Wash. 802, 32 P 749. 

Refusal to cohabit: 

As cruelty see infra § 107. 
As desertion see infra § 111. 
Owen vy. Owen, 90 Iowa 365, 57 
NW 887. 
71. See infra § 401. 
72. See infra § 401. 
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utes the court may grant a divorce for such causes 
other than those specified in the statute as the court 
may deem sufficient,’* while the court may grant a 
divorce for extreme neglect of a wife bordering on 
cruelty,’* or for sodomy committed by the husband,*® 
or a divorce from bed and board for an unfounded 
charge of unchastity against a wife,’® yet a divorcee 
may not be granted for insanity,’ at least where 
such insanity was not superinduced by a vicious or 
reckless cause of conduct on the part of defendant,’® 
nor merely because the parties quarrel and live 
unhappily together. 
the discretionary power of the court is limited to 


79 Tn some states it is held that 


[a] Thus where the statute au- 
thorizes a divorce on the ground of 
habitual indulgence by defendant in 
violent or ungovernable temper, the 
court may not grant a divorce unless 
such violence or ungovernable tem- 
per is exhibited toward complainant 
with such frequeney and violence as 
to make the performance of the mari- 
tal duties impracticable. Hickson v. 
Hickson, 54 Fla. 556, 45 S 474. 

73. See statutory provisions; 
cases infra this note. 

[a] In Kentucky (1) a divorce 
from bed and board may be granted 
for any of the causes which allow a 
divorce, or for such other cause as 
the court may in its discretion deem 
sufficient, and a divorce from bed and 
board may be granted on grounds in- 
sufficient to warrant a divorce. Mc- 
Clintock v. McClintock, 147 Ky. 409, 
144 SW 68, 39 LRANS 1127. (2) If 
complainant does not show the exist- 
ence of the statutory grounds spe- 
cifically relied on, the court may, un- 
der a prayer for general relief, grant 
a divorce from bed and board, if the 
facts shown; being necessarily and 
incidentally involved in the main 
eharge, are such as to warrant such 
an exercise of judgment in the sound 
legal discretion of the chancellor. 
Zumbiel v. Zumbiel, 113 Ky. 841, 69 
SW 708, 24 KyL 590. 

[b] In Rhode [Island divorces 
from bed and board and future co- 
habitation until the parties become 
reconciled may be granted for the 
causes for which divorces from the 
bonds of matrimony may be decreed 
and for such other causes as may 
seem to require it. Walker: v. Wal- 
ker, 38 R. I. 362, 95 A 925. 

{c] In Washington (1) a divorce 
may be granted for any cause not 
specified in the statute deemed by the 
courts sufficient where the court is 
satisfied that the parties can no long- 
er live together. Spute v. Spute, 74 
Wash. 665, 1384 P 175; Bickford v. 
Bickford, 57 Wash. 639, 107 P 837; 
Poler v. Poler, 32 Wash. 400, 73 P 
872; Stanley v. Stanley, 24 Wash. 460, 
64 P 732. (2) But where both of the 
parties are found to be equally at 
fault the court has no power to grant 
a decree of divorce because it finds 
that they can no longer live to- 


and 


gether. Hilleware v. Hilleware, 92 
Wash. 99, 158 P 999. 
74. Zumbiel v. Zumbiel, 113 Ky. 


841, 69 SW 708, 24 KyL 590; Irwin v. 
Irwin, 96 Ky. 318, 28 SW 664, 30 SW 
417, 16 KyL 657; Walker v. Walker, 
388R, 11. 362, 95. A 1925, “See also 
infra § 150 et seq. 

75. Poler v. Poler, 32 Wash. 400, 
73 P3872. 

Sodomy as cruelty see infra § 99. 

76. Kefauver v. Kefauver, 57 SW 
467, 22 KyL 386. 

False charges of unchastity as 
cruelty see infra § 93. 

77. Lloyd v. Lloyd, 66 Ill. 87. 

False charges of insanity 
cruelty see infra § 95. 
Sear Curry v. Curry, Wils. (Ind.) 

79. Bickford v. Bickford, 57 Wash. 
639, 107 P 887; Stanley v. Stanley, 24 
Wash. 460, 64 P 732. 

[a] In Kentucky under a statute 
authorizing the court to render a 
divorce from bed and board for the 


as 
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such causes not named in the statutes as were suffi- 
cient under the canon and common law.®° In others 
it is limited to causes not otherwise specified in the 
statute.®+ 

[§ 62] 3. Operation of Statute. A statute de- 
elaring the causes for which divorces may be 
granted is ordinarily to be given a prospective oper- 
ation only and does not authorize a divorce for a 
specified cause which occurred before the statute 
was enacted.’2 If, however, it appears to have been 
the intention of the legislature that the act should 
have a retrospective operation, the courts will give 
it that effect,8* unless there is a constitutional pro- 
vision against retrospective ®* or ex post facto 
laws.*> But the legislative intent as to retroactive 
effect must clearly appear.®® So also a statute sav- 
ing pending actions from the effect of a repeal of a 
previous act permitting a divorcee on specified 
grounds will be given effect according to the intent 
of the legislature.” 

[§ 63] B. Antenuptial Grounds.—1. In Gen- 
eral. In some states many of the statutory causes 
of divorce existing at the time of the marriage are 
also grounds for the annulment of the marriage,®§ 
and where such grounds are made causes of divoree, 
decrees in suits therefor are in many eases the same 
in effect as decrees of nullity.6® Thus since an 
statutory causes of divorce and also 85. 
“for such other cause as the court, 
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in its discretion, may deem sufficient 
the ‘other cause’ is one which in 
severity rises above the ordinary, 
common, and trivial disputes and dif- 


9 AmD 608. 
[a] 
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Elliott v. Elliott, 38 Md. 357; 
Greenlaw v. Greenlaw, 12 N. H. 200; 
Dickinson v. Dickinson, 7 N. C. 327, 
See also Constitutional 
Law § 778 et seq 
Thus (1) a statute prescrib- 


[§§ 61-64 


existing marriage renders a subsequent one void ipso 
facto,®° a divorce granted from the second marriage 
under a statute making the existing marriage a 
cause for divorce from the bonds of matrimony 

can have no effect other than to declare the subse- 

quent marriage void; %! and since the consent of the 

parties is an essential element in the contract of 

marriage,®?? a decree granting a divorce for force 

or duress in obtaining the marriage has the effect 

of a judgment annulling the marriage.®* Likewise 

a decree of divorce on the ground that the marriage 

is incestuous should annul the marriage.®* And as 

physical incapacity as a cause for divorce must 

exist at the time of the marriage,®®> a decree of 

divorce granted on that ground declares the marri- 

age void ab initio, and is in effect a decree of nul- 

lity.°*° But under a statute making fraudulent con- 

tract of marriage a ground of divorce, a decree of 
divorce on that ground was held not necessarily to 

be in effect a decree of nullity.®? 

[§ 64] 2. Fraud and Duress—a. In General. 
In a number of states fraud or duress in procuring 
a marriage is made a ground for divorce by stat- 
ute.’ But a person competent to marry cannot ob- 
tain a divorce on the ground of his own misconduct 
or fraud in contracting it.2® To have a marriage 
dissolved on the ground of duress is a privilege per- 


innocent party in the second mar- 
riage the means whereby a judicial 
decree of nullity may be legally ob- 
tained. The first provides for a de- 
cree of divorce, the second for a 
decree of nullity. The two acts are 


ferences occurring between husband 
and wife, and falls below conduct 
such as to furnish cause for an ab- 
Solute divorce. Burns v. Burns, 173 
Ky. 105, 190 SW 683. ; 

Quarreling of the spouses as cruel- 
ty see infra § 81. 

Review of exercise of discretion see 
infra § 477. 

80. Lloyd v. Lloyd, 66 Ill. 87; 
Hamaker vy. Hamaker, 18 Ill. 137, 65 
AmD 705. 

[a] By the common or canon law 
the only grounds for absolute divorce 
are precontract, consanguinity, affin- 
ity, and corporeal infirmity. Head v. 
Head, 2 Ga. 191; Harman v. Harman, 
16 Ill. 85. 

81. Elwell v. E:well, 32 Me. 3387; 
Motley v. Motiey, 31 Me. 490. i 

82. Ala.—Barrington v. Barring- 
ton, 76 S 81. 
py RE ree LC a v. Buckholtz, 24 Ga. 

Iowa.—McCraney v. McCraney, 5 
Iowa 232, 68 AmD 702. 

Me.—Given v. Marr, 27 Me. 212; 
Sherburne v. Sherburne, 6 Me. 210. 

Mass.—Burt v. Burt, 168 Mass. 
204, 46 NE 622. 

Mi eect vy. Carson, 40 Miss. 

Oh.—Sceott v. Sectt, 6 Oh. 534. 

See also supra §§ 17, 34. . 

[a] Thus where first cousins were 
married prior to the date of the act 
which made such a union illegal, tue 
court cannot, in a divorce proceeding 
instituted after the passage of the 
act, consider the fact that the par- 
ties were first cousins as in any way 
material to the issue involved in the 


proceeding. Aikens y. Aikens, 57 Pa. 
Super. 424. 

83. Ala.—Barrington v. Barring- 
ton, 76 S 81. 


A se some ails v. Carson, 40 Miss. 
49, 

N. Y.—Hunt v. Hunt, 9 Hun 622 [aff 
72 N. Y. 217, 28 AmR 129 (app dism 
24 Ta. ed. 1109) ]. 

Tenn.—Jones v. Jones, 2 Overt. 2, 
5 AmD 645. 

Wis.—Cole v. Cole, 27 Wis. 531. 

84. Clark v. Clark, 10 N. H. 380, 34 
AmD 165. See also Constitutional 
Law § 778 et seq. 


ing as a ground for divorce conviction 
and imprisonment for a crime or the 
commission of a crime is applicable 
only to actions for divorce because 
of a conviction and imprisonment or 
because of a crime committed subse- 
quently to its passage. Greenlaw v. 
Greenlaw, 12 N. H. 200. (2) A statute 
declaring adultery to be a ground of 
divorce is ex post facto and void as 
to cases of adultery committed be- 
fore its passage, for the reason that 
adultery was punishable as a crime 
prior to the statute, and the statute 
added to this liability a deprivation 
of marital rights, thus increasing the 
punishment for the offense. Dickin- 
aon v. Dickinson, 7 N. C. 327, 9 AmD 


{b] Causes not criminal.—Where 
the cause of divorce prescribed by the 
statute is not criminal, the statute is 
not within the constitutional prohi- 
bition against ex post facto laws. It 
may be retrospective in its operation 
and partake of all the mischief of an 
ex post facto law, but if it is intend- 
ed to have a retroactive effect and 
such purpose is clearly expressed, the 
courts cannot refuse to apply it ac- 
cording to the intent of the legisla- 


Uys Carson v. Carson, 40 Miss. 
349. 

86. Sherburne v. Sherburne, 6 Me. 
210; Elliott v. Elliott, 38 Md. 357; 


Giles v. Giles, 22 Minn. 348; Jarvis 


v. Jarvis, 3 Edw. (N. Y.) 462: 

See generally Statutes [386 Cyc 
1205]. 

87. Dabney v. Dabney, 20 App. 


(D. C.) 440; Smith v. Smith, 3 Serg. 
& R. (Pa.) 248. 

88. See statutory provisions; and 
Rothman vy. Rothman, 21 Pa. Dist. 
245 (antenuptial unchastity). 

Grounds for annulment see Mar- 
riage [26 Cyc 900]. 

{a] In Pennsylvania the act of 
1815 contemplates the granting of a 
divorce, not to the parties who have 
entered into the second marriage, but 
to the innocent party of the first mar- 
riage, injured by the act of the mar- 
riage partner, who wrongfully enters 
into the second marriage. The act of 
1859 pronounces the second marriage 
“absolutely void” and provides the 


not inconsistent, but are intended to 
provide remedies for distinctly dif- 
ferent cases. Heinzman v. Heinz- 
man, 4 Pa. Dist. 225. 

{[b] Breach of antenuptial agree- 
ment to give wife a house and cer- 
tain sum of money is not ground of 
divorce. Wesley v. Wesley, 181 Ky. 
135, 204 SW 165. 


89. See cases infra this section. 

90. Heinzman v. Heinzman, 15 Pa. 
Co. 669; Moore v. Moore, 102 Tenn. 
148, 52 SW 778. 

91. Stymiest v. Stymiest, 16 Pa.. 
Co. 236; Moore vy. Moore, 102 Tenn. 
148, 52 SW 778. 

92. Shepherd v. Shepherd, 174 Ky. 
615, 192 SW 658. 

93. Shepherd v. Shepherd, 174 Ky. 
615, 192 SW 658. \ 

94. Faust v. Faust, 25 Pa. Dist. 


952. 
95. Cal.—Hobbs v. Hobbs, 10 Cal. 
ONS IGE ae 122 777, 

Ill. Kinkaid v. Kinkaid, 256 Ill. 
oe 100 NE 217 [rev 168 Ill A. 

. i 

Kan.—Powell v. Powell, 18 Kan. 
371, 26 AmR 774, 

Me.—Chase v. Chase, 55 Me. 21. 

N. .\H.—Bascomb v. Bascomb, 25 
INGSEISE 26K 

See also supra § 60. 

96. Chase v. Chase, 55 Me. 21; J. 
G.-v. H. G. 33 Md. 401, 3 AmR 183; 


Bascomb v. Bascomb, 25 N. H. 267; 
Devanbagh v. Devanbagh, & Paige 
(N. Y.) 554, 28 AmD 443. And see 
inftranse0: 

97. Guilford v. Oxford, 9 Conn. 


321 [overr in effect Benton v. Ben- 
ton, 1 Day (Conn.) 111] (holding that 
the marriage of two white persons 
was valid, although the wife was 
pregnant at the.time with child by a 
negro man, which was unknown to 
the husband, and that a _ divorce 
granted by the legislature on petition 
of the husband did not avoid the mar- 
riage ab initio, kut that the divorced 
wife and her illegitimate child were 
entitled to inherit from the husband). 

98. See statutory provisions; and 
cases infra §§ 65-68. ‘ 

99. Lyman v. Lyman, 90 Conn. 399, 
97 A 312, LRA1916E 643; Watters v. 
Watters, 168 N. C. 411, 84 SH 703. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sonal to the injured party,! and cannot be exercised 
by any third person or by the party in fault.? 

b. Character of Fraud.—(1) In Gen- 
The general rule is that fraud to constitute 
ground for divorce must be in a matter essential to 
the validity of the marriage itself.® 
tials of.a contract of marriage are sometimes hard 
to define and distinguish, and every case must to 
some extent depend on its own circumstances ;+ 
and the fraud to constitute ground for divorce is not 
always limited to cases of marriage void ab initio, 
but extends to a case where a person is induced by 
fraudulent concealment to marry an epileptic for- 
bidden by statute to marry,®° or to marry a person 
intermittently insane but who was sane at the time 


[§ 65] 
eral. 


of contracting the marriage.® 


[§ 66] 


in some cases it may be.® 


Shepherd v. Shepherd, 174 Ky.; 
192 SW 658. 
2. Shepherd v. Shepherd, 174 Ky. 

192 SW 658. 

Ala.—Johnson v. Johnson, 176 
Ala. 449, 58 S 418, 419, 39 LRANS 518, 
AnnCasi915A 828 [quot Cyc]. 

Conn.—Benton vy. Benton, 1 Day 
111. 

Kan.—Browning v. Browning, 89 
Kan. 98, 130 P 850, LRA1916C 737, 
AnnCasi914C 1288. 

Ky.—Brockle vy. Brockle, 13 ey. 
Op. 1076 (conceaiment of prior mar- 
riage which was never dissolved). 

Mass.—Reynolds v. Reynolds, 3 
aten 605. 

. C—Bryant v. Bryant, 171 N. C. 
146 88 SE 147, LRAI916E 648. 
Oh.—Ott v. Ott, 3 OhS&CP 684, 3 
OHNP 161. 

Pa.—Talbot v. Talbot, 19 Pa. Dist. 
1009, 36 Pa. Co.'500. 

{a] Thus (1) the statute does not 
authorize a divorce in a case where 
the marriage was entered into for 
the purpose of avoiding process and 
with the intention of desertion imme- 
diately after marriage. Benton v. 
Benton, Lb Day. (Conn). 121, (2) It 
is not sufficient to establish fraud 
that one of the parties persuaded the 
other to make a false affidavit in or+ 
der to procure the marriage certifi- 
cate. Ott v. Ott, 3 OhS&CP 684, 3 Oh 
NP 161. (3) The nondisclosure by a 
party to a marriage that he had been 
convicted of an infamous crime and 
was an escaped convict is the con- 
cealment of a fact going to the es- 
sence of the marriage contract and 
entitles the wife to a divorce. Tal- 
bot v. Talbot, 19 Pa. Dist. 1009, 36 
Pa. Co; 500. 

4. Reynolds v. Reynolds, 3 Allen 
(Mass.) 605; Clark v. Clark, 25 Pa. 
Dist. 942; Talbot v. Talbot, 19 Pa. 
Dist: 1009)'36 Pa. Co. 500. 

5. Gould v. Gould, 78 Conn. 242, 
250, 61 A 604, 2 LRANS 531 (“The 
fraud which makes the contract of 
marriage fraudulent, as that word is 
used in the statute of divorce, is a 
fraud in law and upon the law. Such 
a fraud is accomplished whenever a 
person enters into that contract 
knowing that he is incapable of sex- 
ual intercourse, and yet, in order to 
induce the marriage, designedly and 
deceitfully concealing that fact from 
the other party, who is ignorant of 
it and has no reason to suppose it to 
exist. Whether such incapacity pro- 
ceeds from a physical or a merely le- 
gal cause is immaterial’). And see 
infra § 68 “ 

6. Benton v. 16)°@h, -Cir. 
GtrNoisy Li, 

7. Browning v. Browning, 89 Kan 
98, 130 P 852, L.RA1916C 737, AnnCas 
1914C 1288; "Wesley v. Wesley, 181 
Ky.: 135, 140, 204 SW 165 [cit Cyc]; 
Bryant v. Bryant, 171 N. C. 746, 88 


Benton, 


(2) Concealment of Unchastity. Ordi- 
narily the concealment by a woman of the fact that 
she was unchaste or incontinent before marriage is 
not fraud constituting ground for divorce,’ although 
Sexual cohabitation be- 
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But the essen- 


statute.14 


[§ 67] 


SE 147, LRA1916E 648; Allen’s App., 
99 Pa. 196, 44 AmR 101; Rothman v. 
Rothman, 21 Pa. Dist. 245. 

{a] Birth of illegitimate child.— 
The fact that the wife who has borne 
an illegitimate child before her mar- 
riage conceals that fact from her 
husband is no ground for a divorce. 
Wesley v. Wesley, 181 Ky. 135, 140, 
204 SW ee aah Cyc]; Smith v. 
Smith, 8 Or. 

8. Brownie” v. Browning, 89 Kan. 
98, 130 PB 852; LRAI916C 737, Ann 
Casi914C 1288 (where a woman of 
thirty induced a boy of nineteen to 
marry her, without the knowledge or 
consent of his parent or guardian, 
representing that she had been di- 
vorced, when in fact her prior hus- 
band had procured a divorce from 
her for adultery, she was guilty of 
fraud authorizing a divorce). 

9. Rosenberger v. Rosenberger, 150 
Ky. 803, 150 SW 10238. 

10. Rosenberger v. Rosenberger, 
150 Ky. 803, 150 SW 1023. 


eae Cal.—Baker v. Baker, 13 Cal. 
pnd Ritter v. Ritter, 5 Blackf. 
Towa.—Wallace v. Wallace, 137 


Iowa 37, 114 NW 527, 126 AmSR 258, 
14 LRANS 544, 15 AnnCas 761. 
Kan.—May v. May, 71 Kan. 317, 80 
PSOne 
Mass.—Reynolds vy. Reynolds, 3 Al- 
len 605. 


Mich.—Harrison vy. Harrison, 94 
eae 559, 54 NW 275, 34 AmSR 
Mo.—Tegethoff v. Tegethoff, 198 


Mo. ‘A. 167, 199 SW 460 (by statute). 
Lav J.—Carris v. Carris, 24 N. J. Eq. 

N. C.—Bryant v. Bryant, 171 N. C. 
746, 88 SE 147, LRA1916E 648; Bar- 
den v. Barden, 14 N. C. 548. 
Morris v. Morris, Wright 630. 

Pa.—Allen’s App., 99 Pa. 196, 44 
AmR 101; Clark v. Clark, 25 Pa. Dist. 
942; Coffman v. Coffman, 42 Pa. Co. 
bas Do alert: Cxel: 

[a] Reasons forrule.—(1) “A man 
. . - who has contracted a marriage 
with a woman under such circum- 
stances, if he could not obtain a di- 
vorce on the ground of fraud, would 
be subjected to the painful alterna- 
tive of disowning the child, and 
thereby publishing to the world the 
shame of her who was still to re- 
main his wife, or suffer the presump- 
tion of legitimacy to stand, and ad- 
mit the child of another to share in 
his bounty and receive support in 
like manner as his own legitimate 
children. ... An enforced union un- 
der such circumstances would not 
tend to promote morality or give dig- 
nity or sanctity to the institution of 
marriage. On the contrary, it would 
tend to bring it into contempt, by 
compelling parties to continue in the 
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tween husband and wife before marriage is not 
ground for divorce,® nor, it has been held, is it a 
ground for divorce that the wife was mistress of a 
married man before her marriage, where after 
marrying she tried to lead a cleanly life.?° 
ever, @ woman is pregnant by another man at the 
time of the marriage, and she concealed that facet 
from the man she marries, he is as a rule entitled to 
a divorce for fraud.1+ 
be granted in such eases if the husband knew that 
the woman he married was unchaste, as where he 
himself had been guilty of prenuptial intimacy with 
her,!? although an exception to this rule has. been 
recognized where birth was given to a mulatto, the 
parties to the marriage being white;!* and accord- 
ing to some authorities prenuptial intimacy between 
the parties is not a bar to the remedy created by the 


If, how- 


But as a rule relief will not 


(3) Misrepresentations as to Pregnancy. 
Although there is some authority to the contrary, 


relation of husband and wife after 
the basis of confidence and harmony 
has been taken away by the destruc- 
tion of mutual respect and affection.” 
Reynolds. v. Reynolds, 3 Allen 
(Mass.) 605, 610. (2) “A woman to 
be marriageable must be capable of 
bearing children to her husband, and, 
if with child by another, she is not 
in a condition to do so.’”’ Wallace v. 
Wallace, 137 Iowa 37, 39, 114 NW 
527, 126 AmSR 253, 14 LRANS 544, 
15 AnnCas 761. 

[b] In Texas antenuptial preg- 
nancy, followed by the birth of an 
illegitimate child of which the hus- 
band is not the father, is ground for 
a divorce, unless followed by con- 
donation. Johnson y. Johnson, (Civ. 
A.) 152 SW 661. 

12. Mass.—Crehcre y. Crehore, 97 
Mass. 330, 98 AmD 98. 

N. J.—Seilheimer v. Seilheimer, 40 
N. J. Eq. 412, 2 A 376; Carris vy. Car- 
TAS. 24 N. J. Eq. 516. 

C.—Long v. Long, 77 N. C. 304, 
24 Nicer 449 (holding that the hus- 
band must show that he himself is 
not the father of the child). 


Pa.—Hoffman v. Hoffman,: 30 Pa. 
nee Clark” W.4 Clark, 25" Pas Dist: 

Wis.—Varney v. Varney, 52 Wis. 
120, 8 NW “739, 38 AmR 726. 

13. Scott v. ~Shufeldt, 5 Paige 
(N. Y.) 43; Barden v. Barden, 14 
INR C a4 'S, 

14. Wallace v. Wallace, 137 Iowa 


37, 42, 114 NW 527, 126 AmSR 258, 14 
LRANS 544, 15 AnnCas 761. 

“There is no mcre reason for deny- 
ing the husband relief in such a case 
than there would be to refuse to 
make inquiry concerning the pater- 
nity of a child begotten after mar- 
riage.’ Wallace v. Wallace, supra. 

15. Lyman vy. Lyman, 90 Conn. 399, 
97 A 312, LRA1916E 6438; Clark v. 
Clark, 25 Pa. Dist. 942. 

[a] Reason for this view.—“The 
matter in litigation ...is the mar- 
riage contract, which the plaintiff 
is seeking to have terminated. The 
antecedent illicit relations form no 
part of that contract. They were 
only incidental circumstances which, 
while doubtless influencing the plain- 
tiff to enter into it, were not influ- 
ences brought to bear by him to in- 
duce the defendant to do so. They 
formed no part of its consideration. 
They gave the defendant no rights 
which the plaintiff is now trying to 
avoid, and imposed upon him no ob- 
ligation which he is trying to evade. 
His conduct in consenting to marry 
the defendant and in marrying her, 
believing as he did that she was preg- 
nant by him, was not only without 
fault on his part, but most commend- 
able. It was a step without advan- 
tage to him, if the children were not 
his, as they were not, but of infinite 
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the general rule is that a man who has had illicit 
relations with a woman whom he subsequently mar- 
ries is not entitled to a divorce upon the ground that 
he was induced to marry her by false assurances 
that she was pregnant by him,'° at least unless he 
was deceived thereby,!’ and especially where he 
had condoned the offense and confirmed the mar- 
riage by subsequent intimacy.’® Nor is a man en- 
titled to a divorce upon the ground that he was in- 
duced to marry by the false representations of the 
woman that she was pregnant by him when she was 
in fact not pregnant.?® 

[§ 68] (4) Misrepresentations as to Person or 
Property. False representations as to name, char- 
acter, fortune, social standing, or previous mari- 
tal experiences do not justify a divorce as for 
fraud.?° 

Conviction of a felony or infamous crime prior to 
the contract of marriage or the solemnization there- 
of without knowledge of such fact on the part of 
the other party at the time of marriage is under 
some statutes ground for divorce.** 
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[§ 69] ¢. Character of Duress. A divorce will 
be decreed on the ground of duress only where it 
appears that the marriage was contracted under 
force or threat of bodily harm.22 And although 


threats of bodily harm are made to compel the mar- 


riage, yet if the man enters into it from other 
motives it is not ground for divoree.2? So, where 
a man marries to escape arrest or imprisonment for 
seduction or bastardy, he is not entitled to avoid 
the marriage on the ground of duress,?* unless the 
arrest was under a void process or false charge.?® 
The duress need riot, as was the rule at common 
law,2® have been exercised by the other party to 
the marriage or by her procurement or connivance.?* 

[§ 70] 38. Impotency and Physical Incapacity.— 
a. In General. Unless, as in many states, it is 
made so by statute,?® antenuptial impotency is not 
ground for divorce.?° i 

[§ 71] b. What Constitutes. Impotency is an 
incurable incapacity that admits neither copulation 
nor procreation,®° the copulation contemplated being 
copula vera and not partial, imperfect, or unnat-_ 


3812, 


importance to her as a_ possible 
means of protecting her reputation 
and the fair name and good standing 
of her child or children. His willing- 
ness to do all he could to repair the 
wrong he believed that he had done 
her in being the cause of her preg- 
nancy, and to accept the burden which 
his moral duty, under the circum- 
stances as they were presented to 
him, called upon him to bear, cer- 
tainly did not make his hands unclean 
in the matter of the contract from 
which he seeks relief, nor for that 
matter as respects herself. ... We 
can conceive of few graver frauds 
than this, nor one which, if success- 
ful, is attended with more serious 
results; and we can see no good 
reason why, if the essentials of a 
fraud, as respects the representa- 
tions by the one party and the rea- 
sonable reliance thereon and action 
induced thereby by the other, are 
present, the one thus defrauded 
should be compelled to endure in si- 
lence the~- situation which has thus 
been brought upon him with all the 
consequences that it entails, and all 
by reason of his efforts to play the 
manly part and repair his supposed 
wrong to the best of his ability. That 
seems to us to be imposing a griev- 
ous punishment for a purely lauda- 
ble action. The punishment attaches 
to the marriage and not to the ear- 
lier impropriety and subjects a man 
to penalties for an act which had in 
it no semblance of wrong doing 
either legal or moral.” Lyman v. 
Lyman, 90 Conn. 399, 406, 409, 97 A 
LRAI916E 6438. 

{b] Wnder a statute allowing a di- 
vorce for fraudulent contract a man 
who marries a woman with whom 
he had illicit relations upon false 


assurances by her that she was preg- ! 


nant by him is entitled to a divorce. 
Lyman v. Lyman, 90 Conn. 399, 97 A 
312, LRA1916E 643. 

{e] Conspiracy to defraud.—A man 
who marries a woman pregnant by 
another man under the mistaken be- 
lief that he is the cause of it is en- 
titled to a divorce on the ground of 
fraud in procuring the marriage 
where the woman and such other 
man conspired to induce him to have 
intercourse with ner before the mar- 
riage in order to compel him to mar- 
ry her under the belief that he had 
caused her pregnancy. Clark vy. 
Clarks 26° Pa. Dist. 942: 

16. Ky.—Steele v. Steele, 96 Ky. 
382, 29 SW 17, 16 KyL 517. 

Pe st re v. Foss, 12 Allen 

Mich.—Sylvester v. Sylvester, 180 
Mich. 512, 147 NW 454. 


N. J.—States v.,States, 37 N. J. 
Eq. 195. 

N. C.—Bryant v. Bryant, 171 N. C. 
746, 88 SE 147, LRA1916B 648; Scrog- 
gins v. Scroggins, 14 N. C. 535. 

Pa.—Hoffman v. Hoffman, 30 Pa. 
417; Schwindt v. Schwindt, 66 Pa. 
Super. 217; Anderson v. Anderson, 40 
Pa. Co. 288; Richards v. Richards, 19 
Pa. Co. 322; Bartholomew v. Bar- 
tholomew, 14 Pa. Co. 230. 

17. Todd v. Todd, 149 Pa. 60, 24 
AOZ8, a LAS 20: 


18. Schwindt v. Schwindt, 66 Pa. 
Super. 217. 
19. Richards v. Richards, 19 Pa. 


Co. 322; Young vy. Young, (Tex. Civ. 
A.) 127 SW 898. 

20. D. C.—wWilliamson v. William- 
son, 34 App. 536, 30 LRANS 301. 

Mass.—Reynolds v. Reynolds, 3 
Allen 605. 

N. Y.—Klein v. Wolfsohn, 1 Abb 
NCas 134 (character and property); 
Clarke v. Clarke, 11 AbbPr 228 (pre- 
vious marriage and divorce). 

Oh.—Meyer v. Meyer, 7 Oh. Dec. 
(Reprint) 563, 3 CincLBul 985, 1 Clev 
LRep 347 (name, fortune, and social 
standing). 

: Pa.—Talbot v. Talbot, 36 Pa. Co. 


00. 

[a] That a wife was not a good 
cook, although she alleged herself 
so to be, was not sufficient ground to 
sustain an action for divorce by her 
husband. Hexamer vy. Hexamer. 42 
Pa. Super. 226. 

21. Hartwig v Hartwig, 150 Mo. 
A. 284, 142 SW 797. 

fa] Actual knowledge of the con- 
viction is essential, and hence it was 
no defense to a husband’s action for 
divorce on the ground that his wife 
had been convicted of an infamous 
crime before marriage that he ob- 
tained his wife by advertising, and 
was negligent in not investigating 
her record befcre he married her 
Hartwig v. Hartwig, 160 Mo. A. 284, 
142 SW _ 797. 

[b] Petty larceny, although a mis- 
demeanor, belongs to the class of 
crimes known as crimen falsi, and 
since the person convicted is dis- 
qualified to serve as a juror or from 
voting at any election, or holding any 
office of trust, honor, or profit, it is 
an infamous crime within such stat- 


ute. Hartwig v. Hartwig, 160 Mo. 
A. 284, 142 SW 797. 
22. Honnett v. Honnett, 33 Ark. 


156, 34 AmR 39; Shepherd y. Shep- 
herd, 174 Ky. 615, 192 SW 658; Frost 
Ve Prost, 42 N25 ia; 255; * 6 Aw 8 28 
Seyer v.-Seyer, 37 N. J. Eq. 210; Todd 
v. Todd; 149-Pa. 60, 24 A 128, 17 
LRA 320. 

{a] Rule applied.—-(1) Where the 


seducer of a woman was told by her 
brother-in-law that if he did not 
marry her he would never marry an- 
other woman and that the community 
would lynch him, but there was no 
restraint nor threat of present bod- 
ily harm, there was no duress. Hon- 
nett v. Honnett, 33 Ark. 156, 34 AmR 
39. (2) A marriage to prevent the 
institution of proceedings for an 
abortion attempted by the husband 
upon the wife, who had been seduced 
by him, was not dissoluble for du- 
Frost v. Frost, 42 N. J. Eq. 
A 282. 
Shepherd v. Shepherd, 174 Ky. 
615, 192 SW 658; Todd v. Todd, 149 
Pa, 60, 24 A 128, 17 LRA 320. 
24. Ala.—Williams v. State, 44 
Ala. 24. 
Ga.—Griffin v. Griffin, 130 Ga. 527, 
eapees 16, 16 LRANS 937, 14 AnnCas 
Ky.—Shepherd v. Shepherd, 174 Ky. 
615, 192 SW 658. 
Mda.—Wimbrough v. Wimbrough, 
er Md. 619, 94 A 168, AnnCas1916B 
N. J.—Sickles v. Carson, 26 N. J. 
Eq. 440. 
._N. Y.—Jackson y. Winne, 7 Wend. 
47, 22 AmD 563. 
A tse CoPplaad v. Copeland, 21 SE 
[a] Rule applied —A marriage 
was not procured by duress where the 
husband was arrested on a charge of 
seducing the wife, who was a prosti- 
tute with whom he had had inter- 
course, and who was alleged to be, 
but in fact was not, a-minor, and 
excessive bail was demanded, and the 
magistrate, the constable and a min- 
ister urged the marriage. Seyer v. 
Neyer eo ieeNe dy ed. eels 
25. Shepherd yv. Shepherd, 174 Ky. 
615, 192 SW 658; Collins v. Collins, 2 


Brewst. (Pa.) 515; Pyle v. Pyle, 10 
Phila. (Pa.) 58. : 
26. [a] Under the common law 


as applied to the duress necessary to 
avoid a marriage it was necessary 
that the duress be exercised by the 
other party to the marriage or at 
least that such party was cognizant 
of the duress and knew that the com- 
plaining party was acting under the 
fear induced by the duress. Shep- 
herd v. Shepherd, 174 Ky. 615, 192 
SW_ 658. 

27. Shepherd v. Shepherd, 174 Ky. 
615, 192 SW 658; Marks v. Crume, 29 
SW _ 436, 16 KyL 707. 

aS Bee statutory provisions. 

Mi urtis v. Burtis, Hopk. (N. Y. 
557, 14 AmD 563. Seen tk 

30. Ill.—Griffeth v. Griffeth, 162 
Ill. 368, 44 NE 820. 

Mo. —Je Ge ya He Gy, 183 d 40 dees 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 71-74] 


ural.*? It must be incurable,3? and render complete 
sexual intercourse practically impossible.?? Thus 
absence of conceptive power or barrenness does not 
constitute impotency if there is complete power of 
copulation.*4 Physical incapacity as a statutory 
ground for divorce is generally construed to mean 
impotency.®> Physical incapacity to consummate 
the marriage relation is ground for divorce, although 
the defect might be remedied by a surgical opera- 
tion.°® Physical incapacity to enter the married 
state sufficiently exists to authorize a divorce where 
one of the parties is afflicted at the time of the 
marriage with a chronie contagious venereal dis- 
ease.®7 So, too, it has been held that matrimonial 
incapacity as a ground for divorce may consist in 
a woman’s pregnancy by another than the husband 
at the time of the marriage.*® 

Age of spouse. A man who marries a woman 
over fifty years of age will not be granted a divorce 
on the ground of her impotency.*® A woman. of 
advanced age will not be required to submit to a 
medical examination for the purpose of affording 
evidence that she is impotent.*® 
AmR 183. 


Minn.—Payne v. Payne, 46 Minn. 
467, 49 NW 230, 24 AmSR 240. 


DIVORCE 


be deprived of the desire and ability 
to perform the act of coition, 


[19 OT. 4b 


[§ 72] 4. Mental Incapacity—a. In General. 
Some statutes provide that mental incapacity at the 
time of the marriage constitutes a ground for di- 
voree.*+ But at common law an insane.person could 
not contract a marriage,*? so that insanity, while 
a ground for annulment, was not among the causes 
for divoree,*® and in the absence of statute insan- 
ity is not recognized by our courts as ground for 
divoree,** although one who is fraudulently induced 
to marry an insane person is entitled to a divoree.*® 

[§ 73] b. What Constitutes. Under a statute 
authorizing divorce for insanity existing at the time 
of marriage, it is not sufficient to show occasional 
spells of insanity before marriage,*® but the inea- 
pacity must be such as would render the party in- 
capable of making a contract." 

[§ 74] C. Postnuptial Grounds—1. Adultery. 
—a. In General. Adultery was a cause for divorce 
from bed and board only at common law.*® But ex- 
cept in South Carolina where absolute divorces are 
not permitted for any cause,*? adultery is uni- 
versally recognized in this country as constitut- 
ing a ground for absolute divoree,°° even when 


41. Brown v. Westbrook, 27 Ga. 


and|102; Johnson v. Johnson, 142 N. C. 


Pa.—Luckenbach vy. Luckenbach, 39 
Pa. Co. 520, 521 [cit Cyc]. 

Tenn.— Williams v. Williams, 1 
Tenn. Civ. A. 538. 

[a] “Naturally impotent” in a 
statute means (1) incapable in the 
matter of performing coition with 
the other sex as nature prompts 
(Grosvenor v. Grosvenor, 194 Ill. A. 
652), (2) and incurably so (Grosve- 
nor v. Grosvenor, supra; Jorden v. 
sonden,: 93: D1 WA. 1633) A. Cx Vv. B.C., 
10 WklyNC (Pa.) 569). 

{b] The words “natural” and “in- 
curable” in a statute have the same 
or a similar meaning as applied to 
impotency. Ferris v. Ferris, 8 Conn. 
166; Griffeth v. Griffeth, 162 Ill. 368, 
44 NE 820; Kempf v. Kempf, 34 Mo. 
2 

Sleds Gove Ed. (Gy s8y Md. 4015-3 
AmR 183; Payne v. Payne, 46 Minn. 
467, 49 NW 230, 24 AmSR 240. 

32. Ala.—Anonymous, 35 Ala. 226. 

Cal.—Hobbs v. Hobbs, LOY Cals KA. 
O77, 012P 122: 

Conn.—Ferris y. Ferris, 8 Conn. 
166. 

Jll—Kinkaid vy. Kinkaid, 256 Ill. 
548, 100 NE 217; Griffeth v. Griffeth, 


162 Ill. 368, 44 NE 820; Lorenz v. 
Lorenz, 93 Ill. 376; Herbert v. Her- 
bert, 118 Tl. A. 448. 


Kan.—Bunger v. Bunger, 85 Kan. 
564, 117 P 1017, AnnCas1913A 126. 
Mda.—J. G. v. H. G., 33 Md. 401, 3 
AmR 183. 
Nebr. —Berdolt v. Berdolt, 56 Nebr. 
noe 77 NW 399. 
H.—Bascomb v. Bascomb, 25 


N. Na 267. 
N. Y.—Morrell v. Morrell, 17 Hun 
324; Devanbagh v. Devanbagh, 


Paige 175. 

Tenn.—Williams v. Williams, 1 
Tenn. Civ. A. 538. 

Eng.—S. v. E., 9 Jur. N. S. 698. 

{a] hus a divorce on the ground 
of physical incompetency to consuin- 
mate the marriage, because of incur- 
able personal arid physical defects, 
will be denied where the marital rela- 
tion was sustained without complaint 
for nearly six months, and plaintiff 
knew that defendant was not healthy 
at the time of the marriage, and the 
malady affecting defendant yielded 
completely to treatment, and _ she 
was in perfect health before the hear- 
ing. Berdolt v. Berdolt, 56 Nebr. 792, 
77 NW 399. 

[b] Impotency caused by seif- 
abuse.—(1) A wife is entitled to a 
divorce for impotency of the husband 
where through long-continued indul- 
gence in self-abuse he has become 
so perverted in mind and body as to 


efforts have been made to cure him 
and he would not exercise moral re- 
straint over himself. Griffeth v. 
Griffeth, 162 Ill. 368, 44 NE 820. (2) 
Where a husband who is alleged to 
be impotent by reason of masturba- 
tion will not so control himself as 
to make it possible to ascertain 
whether the disorder is curable, a 
divorce should be granted. Grosve- 
nor v. Grosvenor, 194 Jll. A. 652. But 
see S. v..H.,; 9 Jur. N. S. 698 (where 
the court declined to grant a decree 
on the ground of impotency alleged 
to be caused by self-abuse when 
there was no proof that the inca- 
pacity would be permanent). 

33. Ala.—Anonymous, 89 Ala. 291, 
7S 100, 18 AmSR 116, 

IIl.—Brandcrslev vy. Branderslev, 
TOL TSA. 562: 

Mdi—J. G. vs H. G.) 33) Madly 401,98 
AmR 183. 

Mass.—S. v. S., Ce Mass. 194, 77 
NE 1025, 116 AmSR 240. 

Tenn.—-Williams v. Williams, 1 
Tenn. Civ. A. 538. 

Mine —— Gry. (Gra liektie 2 Pao Sil sis ve 
E., 9 Jur. N._S. 698; Lewis v. Hay- 
ward;735) Li. sdk. & M. 105. 

[a] Rule applied.—Where 
intercourse between a husband and 
wife was impossible without endan- 
gering her health, and after living 
together seven years they separated 
on the advice of a physician that 
they could not continue sexual inter- 
course, the ugbane was entitled toa 
divorce. § Ss , 192 Mass. 
194, 77 NE 1025, ‘Yi6 AmSR 240. 

34. Ala.—Anonymous, 89 Ala. 291, 
{SS 100218"AmSR 116577 Gua .4 253 
Py eae ae v. Jorden, 93 Ill. A, 


Minn.—Payne v. Payne, 46 Minn. 
467, 49 NW 230, 24 AmSR 240. 

Tenn.—Williams v. Williams, 1 
Tenn. Civ. A. 538. 

Eng.—Deane v. Aveling, 1 Rob. 
Heel. 299. 

35. Anonymous, 89 Ala. 291, 7 S 
100, 18 AmSR 116, 7 LRA 425. 

36. Mutter v. Mutter, 123 Ky. 754, 
97 SW 393, 30 KyL 76, 124 AmSR 381. 

37. Ryder vy. RyGder, 66 Vt. 158, 28 
A 1029, 44 AmSR 833 (holding that 
under a statute authorizing a di- 
vorce where at the time of marriage 
either party was physically incapa- 
ble of entering into the marriage 
state, it is sufficient if at the time of 
the marriage the wife was afflicted 
with chronic syphilis). 

88. Caton v. Caton, 17 D. C. 309. 
tee Briggs v. Morgan, 3 Phillim. 
ge Shafto y. Shafto, 28 N. J. Eq. 


7 LRA 425, 


sexual | 


462, 55 SE 341. 

[a] Im Mississippi insanity at the 
time of the marriage is ground for 
divorce if the complaining party did 
not know of the infirmity. Wilson 
v. Wilson, 104 Miss. 347, 61 S 453. 

42. Wilson v. Wilson, 104 Miss. 
347, 61 S 453. 

43. See Marriage [26 Cyc 902]. 

44. Hamaker vy. Hamaker, 18 Ill. 
137, 65 AmD 705; Snedden v. Sned- 
den, 39 Pa. Co. 222. 

45. See supra § 65. 

46. Hamaker v. Hamaker, 
137, 65 AmD 705; 
47 Miss. 211. 

[a] Occasional spells of insanity 
before marriage and ultimate perma- 
nent -insanity several years after- 
ward, together with evidence of he- 
reditary taint in the family of de- 
fendant, do not warrant a divorce. 
Smith v. Smith, 47 Miss. 211. 
ae Anonymous, 4 Pick. (Mass.) 

48. Hamaker v. Hamaker, 18 Ill. 
137, 65 AmD 705. 

49. See supra § 11. 

50. Lyone v. Lyon, 13 -Pa. Dist. 
623; Gee v. Gee, 2 Pa. Dist. 773; Del 
Prado v. De la Fuente, 28 Philippine 
23; Catala v. Calderon, 5 Porto Rico 
Pe Ortiz v. Rodriguez, 4 Porto Rico 

{a] In Maryland adultery cannot 
be the basis for a decree of divorce 
a mensa et thoro but only for a di- 
vorce a vinculo matrimonii. Hub- 
bere v. Hubbard, 127 Md. 617, 96 A 

[b] In Massachusetts the adultery 
must have been committed in the 
state. Clark v. Ciark, 191 Mass. 128, 
77 NE 702. 

{[c] In New York adultery by de- 
fendant, consisting of a marriage 
and cohabitation with another person 
atter obtaining a void judgment for 
divorce against plaintiff, is sufficient 
ground for. divorce. Ackerman v. 
Ackerman, 200 N. Y. 72, 98 NE 192 
[aff 123 App. Div. 750, 108 NYS 534]; 
Winston v. Winston, 165 N. Y. 553, 
59) NEN273, #31 NYCivProc 883 [aft 
34 App. Div. 460, 54 NYS 298, ana aff 
189 U. S. 506 mem, 23 SCt 852 mem, 
47 L. ed. 922 mem]. 

Adultery as cruelty see infra § 91. 

Defenses to adultery: 
ears a for separation see infra 
Antenuptial knowledge of unchastity 

see infra § 191. 

Coercion see infra § 172. 
Misconduct of husband of offender 

see infra § 174. 

Mistake see infra § 173. 
Prior divorce see infra § 174. 


18 fil. 
Smith v. Smith, 


42 [19C. J] 


committed after a voluntary separation.®+ 


der some statutes a single act 


the husband is not sufficient,>? although by such 
single act he contracts an infectious disease which 
he communicates to his wife;°* 
been living in adultery with a woman other than 
his wife;®* but a single act of adultery by the wife 
is sufficient to entitle the husband to a divoree,°® 
unless the act was consented to by the husband.°® 
Under some statutes, the adultery must be accom- 
Some statutes permit a di- 
voree if the husband contracts a loathsome venereal 
In the Philippine Islands adultery to 
constitute ground for divorce need not be accom- 
panied by public scandal and disgrace.°? 


panied by desertion.®” 


disease.°8 


[§ 75] b. What Constitutes. 


used in reference to divorce means the voluntary 
sexual intercourse of a married person with one 


Want of mental capacity see infra § 


170. 
See infra § 189. 
_ 52. Williams v. Williams, 136 Ky. 
71, 123 SW 387; Baker v. Baker, 136 
Ky. 617, 124 SW 866; Booth v. Booth, 
12 KyL 988; Adams v. Hurst, 9 La. 
243; Prendergast v. Prendergast, 146 
N. C. 225, 59 SE 692; Miller v. Miller, 
78 N. C. 102; Hansley v. Hansley, 32 
N,.C. 506; Long y. Long, 9 N. GC. 189. 

{a] Being kept by a concubine in 
her own house is keeping her with- 
in a statute allowing a divorce for 
living in open adultery or concubi- 
nage where the husband has kept a 
concubine in his own house or open- 
ly in any other house. Adams v. 
Hurst, 9 La. 243. 

{b] Although committed by the 
husband in his home while he and 
his wife were living together but 
during the wife’s absence, a single 
act of adultery is insufficient ground 
for divorce. Miiler v. Miller, 78 N.C. 
102 


53. Long v. Long, 9 N.<C. 189. 

54 Booth v. Booth, 12 Kyl 988; 
O’Farrell v. O’Farrell, 56 Tex. Civ. A. 
51, 119 SW 899; Johnson v. Johnson, 
(Tex. Civ. A.) 23 SW 1022. 

55. Baker v. Baker, 136 Ky. 617 
124 SW 866; Prendergast v. Prender- 


gast, 146 N. C. 225, 59 SE 692; Match- | 


in v. Matchin, 6 Pa. 332, 47 AmD 466; 
Johnson v. Johnson, (Tex. Civ. A.) 
23 SW 1022. 

{a] he reason given for this dis- 
tinction has been thus stated: “The 
offence is a social, as well as a mor- 
al one; and it is agreed by the ci- 
vilians to be less grievous to the suf- 
ferer, though not less immoral, when 
it is committed by the husband, 
whose transgression cannot impose 
a supposititious offspring on the 
wife, than it is when committed by 
the wife, whose transgression may 
impose such an offspring on the 
husband; and hence it probably was 
—though the kindred fault of barren- 
ness was also cause of divorce—that 
the right of repudiation was confined, 
in the primitive ages, to the hus- 
band; for there is no instance of an 
exercise of it by a wife till the time 
of Cicero, or shortly before it.” 
Matchin v. Matchin, 6 Pa. 332, 336, 


47 AmD 466. 
Delaney v. Delaney, 71 N. J. 
Eq. 246, 65 A 217. 

57. Steel v. Steel, 104 N. C. 681, 
10 SE 707; Tew v. Tew, 80 N. C. 316, 
30 AmR 84; Morris v. Morris, 75 
N. C. 168; Wood v. Wood, 27 N. C. 


674; Moss v. Moss, 24 N. C. 55; Whit- | 


tington v. Whittington, 19 N. C. 64; 
O’Farrell v. O’Farrell, 56 Tex. Civ. A. 
51, 119 SW 899; Johnson v. Johnson, 
(Tex. Civ. A.) 23 SW 1022. 

{a] English divorcee act.—Under 
the present divorce law of England 
the husband may obtain an absolute 
divorce from the wife on the ground 
of adultery. But in order for the 
wife to obtain an absolute divorce 


DIVORCE 


Un- 
of adultery by 


he must have 


[§ 77] 


‘*Adultery’’ as 


from her husband she must prove in- 
cestuous adultery, bigamy with adul- 
tery, rape, sodomy or bestiality, or 


adultery coupled with such~cruelty! 


as without adultery would have en- 
titled her to a divorce a mensa et 
thoro, or adultery coupled with de- 
sertion without reasonable excuse for 
two years or upwards. The cruelty 
must be of the same degree as de- 
fined in the ecclesiastical law. Beth- 
une _v. Bethune, [1891] P 205. Finney 
Vv. Minney, L. Ril (Pi& DL 483% (OH= 
ver v. Oliver, 5 Jur. N. S. 606; Mil- 
ford v. Milford, 37 L. J. P. & M. 17; 
Power v. Power, 4 Swab. & Tr. 173; 
Swatman v. Swatman, 4 Swab. & Tr. 
35; Knight v. Knight, 4 Swab. & 
Tr. 103; Waddell v. Waddell, +2 
Swab. & Tr. 584; Hooper v. Hooper, 1 
Swab. & Tr. 602. 

58. Boughner v. Boughner, 41 SW 
26, 19 KyL 504. 

[a] Gonorrhea is a loathsome dis- 
ease,” within the meaning of the 
statute entitling the wife to a di- 
vorce on the ground that the husband 
has contracted such a_ disease. 
Boughner v. Boughner, 41 SW 26, 19 
KyL 504. 

59. Yanez v. Fuster, 29 Philippine 
606. Contra De la Rama v. De la 
Rama, 201 U. S. 303, 26 SCt 485, 50 
L. ed. 765 [rev 3 Philippine 34]. 

60. Johnson v. Johnson, 78 N. J. 
Hq. 507,' 80 A119: Vv. 5083 
OhS&CP 450, 2 OhNP 342; Nichols v. 
Nichols, 31 Vt. 328, 73 AmD 352. 

[a] Concubinage is adultery. Del 
eae v. De la Fuente, 28 Philippine 


3. 

{b] Sexual intercourse with an 
unmarried woman other than his 
wife is adultery of a husband af- 
fording ground for divorce. Smither- 
man v. State, 27 Ala. 23; Pickett v. 
Pickett, 27 Minn. 299, 7 NW 144; 
State v. Armstrong, 4 Minn. 335. 

{c] Unfaithfulness to the mar- 
riage bed is what the statutes afford 
relief against. Smitherman v. State, 
27 Alas 23: 

61. Johnson v. Johnson, 78 N. J. 
Eq. 507, 80 A 119. 

62. Johnson v. Johnson, 78 N. J. 
Big. 25 0%ns SOteAe aol ge 

63. v. — 3 OhS&CP 450, 2 
OhNP 342. 


fa] In England sodomy commit- 
ted by a husband with his wife 
against her consent is ground for di- 
vorce.” C._ Vv. C., 22°T. Li. BR. 26. Cunder 
eee Causes Act of 1857 § 

Sodomy as cruelty see infra § 99. 

64. See statutory provisions. See 
also supra § 63. 

{a] Right of lawful spouse to di- 
vorce.—In Pennsylvania a diyorce 
may be had by the injured party to 
the first marriage as well as by the 
other party to the bigamous marriage. 
Ralston_v. Ralston; 2) Pa. Dist.” 241, 
242 (which arose under a statute 
providing that “when a marriage hath 
been contracted between 


[§§ 74-77 


not the husband or wife of the offender.®° Thus 
while rape is adultery on the part of a husband,** 
it is not so on the part of a wife because she is 
earnally known forcibly and against her will.®? Sod- 
omy is not adultery.®? 
[§ 76] 2. Bigamy. 
some jurisdictions made a ground for divorce.** It 
has been held, however, that such statutes do not 
give the innocent party to the first marriage a 
ground for divorce in addition to adultery, but 
merely give a ground for annulment to the inno- 
cent party to the second marriage.®° 
3. Conviction of Crime—a. In General. 
By the statutes of many of the states, conviction of 
felony or infamous crime,®* or imprisonment for a 
certain number of years in a state prison or peni- 
tentiary,°? is ground for divorce; and the right thus 
given is not affected by an executive pardon granted 


Bigamy is by statute in 


any two persons, and it shall be 
judged... that he or she. hath 
knowingly entered into a second mar- 
riage in violation of the previous 
vow he or she made to the former 
wife or husband, whose marriage is 
still subsisting ... it shall be law- 
ful for the ‘innocent person’... to 
obtain a divorce’’). 

{b] Foreign marriage.—If the big- 
amy relied on took place abroad, it 
is necessary to give formal proof of 
the marriage law of the country 
where it took place. Burt v. Burt, 
29 ere Jeb eee Be 


65. Moore v. Moore, 102 Tenn. 148, 
52 SW 778. See also supra § 63. 
66. Ga.—Holloway v. Holloway, 


126 Ga. 459)-55 SE 19; 115 AmSR 
102, 7 LRANS 272, 7 AnnCas ‘1164, 

Ind.—Sutherlin y. Sutherlin, 27 Ind. 
A. 301, 61 NE 206. 

La.—Abshire v. Hanks, 119 La. 425, 
44 S 186. 

Mont.—Franklin v. Franklin, 40 
Mont. 348, 106 P 353, 26 LRANS 490, 
20 AnnCas 339. 

Pa.—Bailey v. Bailey, 12 Pa. Dist. 
3t, 26) -Pa.'Co, 5o37 Hessi ya Eless as 
Pa. Dist. 451, 22 Pa. Co. 135; Wheel- 
er v. Wheéler, 2 Pa. Dist. 567, 13 Pa. 
Co. 396; Jacoby v. Jacoby, 40 Pa. Co. 
100; Greenawalt v. Greenawalt, 36 
Pa. Co. 479; Seiple v. Seiple, 26 Pa. 


Co. 99; Nevergold v. Nevergold, 20 
Pa. Co. 108. 
[a] Manslaughter, being a felony, 


is within the meaning of the term 
‘infamous crime,’ as used in the 


statute. Sutherlin v. Sutherlin, 27 
Ind. A. 301, 61 NE 206. 5 
[b] Voluntary manslaughter in- 


volves ‘moral turpitude” within the 
meaning of such a statute. Holloway 
v. Holloway, 126 Ga. 459, 55 SE 191, 
115 AmSR 102, 7 LRANS 272, 7 Ann 
Cas 1164. 

[c] Commission of infamous crime 
and flight from justice by the hus- 
band is made a cause for divorce in 


Louisiana. J. F. C. v. M. E., 6 Rob. 
(La.) 135. - 
[d] Formerly in Pennsylvania un- 


| der the act of 1891 (P. L. p 142) con- 


viction for larceny was not sufficient 
ground for divorce. Collins v. Col- 
jins, 28 Pa. Cox 47; 

[e] Statute of limitations.—Where 
the complaint for divorce by the wife, 
on the ground of the conviction of 
the husband of a felony, showed that 
the action was not brought within 
two years from the date of the con- 
viction, and gave no excuse for the 
delay, the court on its own motion, 
notwithstanding the’ husband’s de- 
fault, properly denied a divorce un- 
der the statute providing that a 
divorce must ke denied on that 
ground when the action is not com- 
menced within two years after con- 
viction. Franklin vy. Franklin, 40 
Mont. 348, 106 P 353, 26 LRANS 490, 
20 AnnCas 339. 

67. Ga.—Wood vy. Wood, 135 Ga. 
385, 69 SE 549. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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after the sentence has been imposed.*8 
erally a sentence to imprisonment in a reformatory 
does not present a ground for divorce under these 
statutes,®® although it does under some statutes.’° 
[§ 78] b. Conviction Out of State. 
otherwise expressed in the statute,*! conviction and 
imprisonment without the state is not a cause for 


divorce." 
[$"79]] se: 


[§ 80] 4, Cruelty—a. 


_either absolute or limited.7® 


Mass.—Unsoeld v. Unsoeld, 216 
Mass. 594, 164 NE 462; Oliver v. Oli- 
ver, 169 Mass. 592, 48 NE 843. 


Minn.—Long v. Long, 135 Minn. 
259, 160 NW 687, LRAI1917C 159. 
ape M.—Klasner v. Klasner, 170 P 


Pa.—Kaufman v Kaufman, 24 Pa. 
Super. 437 [aff 29 Ba. Co. 142]; Ja- 
coby vy. Jacoby, 21 Pa. Dist. 887; En- 
glemann v. Englemann, 18 Pa. Dist. 
387, 36 Pa. Co. 397; Frantz v. Frantz, 
ATP a Co. 467% 

Vt.—Sargood v. Sargood, 77 Vt. 
498, 61 A 472. 

[a] Right as determined by sen- 
tence.—(1) The right to a. divorce 
granted by a statute authorizing a 
divorce, when either party is sen- 
tenced to prison for three years or 
more, is~determined by the term of 
the sentence fixed by the court, with- 
out reference to deductions fer good 
conduct. Sargood v. Sargood, 77 Vt. 
498, 61 A 472. (2) A statute declar- 
ing it a cause for divorce when either 
of the parties shall be convicted of 
forgery or any infamous crime, “and 
sentenced to imprisonment for any 
term exceeding two years,’”’ does not 
apply to a respondent who has plead- 
ed guilty to two separate indictments 
for larceny and for receiving stolen 
goods, and has been sentenced to one 
year and six months on each of the 
two indictments. Kauffman vy. Kauff- 
man, 24 Pa. Super. 437. (3) Where 
a husband has been sentenced to the 
state prison for a maximum term of 
six years and a minimum term of 
three years, under a statute author- 
izing a prison commission to parol 
a prisoner after the expiration of 
the minimum term upon certain con- 
ditions, and to rearrest him if the 
conditions are violated, prior to the 
expiration of the maximum term, the 
wife may obtain a divorce, under Pub. 
St. c 146 § 2, giving her the right to 
a @ivorce where her husband is sen- 
tenced to state prison for five years 
or more. Oliver v. Oliver, 169 Mass. 
592, 48 NE 8438. (4) Where the time 
of imprisonment is fixed by the stat- 
ute for an indeterminate term, the 
sentence will be treated as in effect 
during the maximum rather than the 
minimum term in determining wheth- 
er the imprisonment has been for a 
sufficient length of time to furnish 
ground for divorce under the stat- 
ute. Singleton v. Singleton, 42 Pa. 
Co. 396. 

[b] Facts held to constitute im- 
prisonment.—Where a wife, having 
been convicted of a felony, presents 
to the warden of the penitentiary a 
commitment issued by competent au- 
thority under such conviction, and 
such commitment is received by the 
warden, and the convict is directed 
to go to the office of the governor of 
the state, and she does so, and such 
governor issues to her a condition 
pardon, such wife was “imprisoned in 
the penitentiary” as she was, from 
the time she delivered the commit- 
ment until she received the pardon 
from the governor, in the custody of 


Finality of Conviction. 
tion of a felony does not afford ground for divorce 
unless it has become final by affirmance on appeal 
or by failure to take an appeal,’* and pending the 
hearing of an appeal or exceptions, the conviction 
cannot be urged as a ground for divorce." 

Statutory Provisions. 
Cruelty is a common statutory ground for divorce, 
The statutes differ, 
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But gen- 
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Unless 


A. convic- 


[§ 81] b. 


the warden under such commitment, 
and was “imprisoned.” Klasner v. 
Klasner, (N. M.) 170 P 745. 

68. Wood v. Wood, 135 Ga. 385, 69 
SE 549; Holloway v. Holloway, 126 
Ga. 459, 55 SE 191, 115 AmSR 102, 
7 LRANS 272, 7 AnnCas 1164; Ab- 
shire v. Hanks, 119 La. 425, 44 S 
186; Long v. Long, 135 Minn. 259, 
160 NW 687, LRA1917C 159; David- 
son v. Davidson, 23 Pa. Dist. 578. 

69. Unsoeld v. Unsoeld, 216 Mass. 


594, 104 NE 462. 


70. Long v. Long, 135 Minn. 259, 
160 NW 687, LRAI1917C 159. 

[a] Formerly in Minnesota a sen- 
tence of imprisonment in the state 
reformatory did not present a ground 
for divorce. Dion v. Dion, 92 Minn. 
278, 100 NW 4, 1101. 

71. See statutory provisions; and 
Singleton vy. Singleton, 24 Pa. Dist. 
667, 42 Pa. Co. 396; Frantz v. Frantz, 
ItcPayiCo W467. 

72. Leonard vy. Leonard, 151 Mass. 
151, 23 NE 732, 21 AmSR 437, 6 LRA 
632; Martin v. Martin, 47 N. H. 52; 
ponies v. Klutts, 5 Sneed (Tenn.) 


{a] Conviction in a federal court 
for the district of Massachusetts, and 
imprisonment in the state’s prison 
in that state under sentence on that 
conviction, do not constitute a cause 
for divorce in New Hampshire. Mar- 
tin v. Martin, 47.N. H 


fons Luper v. Luper, (Or.) Ge BE) 
74. Rivers v. Rivers, 60 Iowa 378, 


14 NW 774; Vinsant v. Vinsant, 49 


Iowa 639; Cone v. Cone, 58 N. ‘H. 
152. . 
75. See statutory provisions. 


‘[a] In Kentucky the acts must 
have occurred while the parties were 
residents of the state and must have 
continued for six months before suit. 
Pope v. Pope, 161 Ky. 104,.170 SW 
504. 

{b] In Pennsylvania (1) under the 
act of June 25518952 (Ps Le pr308) a 
husband is entitled to a divorce 
where his wife shall. have, by cruel 
and barbarous treatment, or indigni- 
ties to his person, rendered the condi- 
tion of her husband intolerabie or life 
burdensome. Gibson vy. Gibson, 18 
Pa. Dist. 671. (2) But under the act 
of March 13, 1815 (6 Smith L. p 286) 
a husband could not obtain a divorce 
on the ground of his wife’s cruelty. 
Gibson vy. Gibson, supra. 

[ce] In Porto Rico cruel treatment 
or grave injuries (grave cause of 
contumely) constitute a cause for di- 


voree. Morales vy. Rivera, 8 Porto 
Rico 442. 
76. Cal.—Brandt v. Brandt, 174 P 


55; Perkins v. Perkins, 29 Cal. A. 68, 
154 P 483. 

Fla.—Prall v. Prall, 58 Fla. 496, 50 
S 867, 26 LRANS 577. 

Ida.—Boeck v. Boeck, 29 Ida. 639, 
161 P 576; De Cloedt v. De Cloedt, 24 
dare 27.7%, iiso er 8664: 

Mich.—Benore v. Benore, 198 Mich. 
113, 164 NW 468; McCue v. McCue, 
191 Mich. 1, 157 NW 369. 

Nev.—Blakeslee y. Blakeslee, 41 


[19 C.J.] 43 


however, in their language, in many the offense 
being described as ‘‘extreme cruelty,’’ 7° ‘‘extreme 
and repeated’’ cruelty,” ‘‘eruel and inhuman treat- 
cruel and barbarous treatment,’’*? or 
language having a similar import, and in others the 
conduct constituting the offense is described in more 
or less detail.°° And no matter how many times the 
parties may have been married and divorced upon 
the ground of extreme and repeated cruelty, the 
right to a divorce arises upon the recurrence of the 
cruelty following a new ceremony.®! 

What Constitutes—(1) Preliminary 
.Considerations—(a) In General. 
great diversity in the language of the several stat- 
utes,°? it is impossible to frame any definition of 
cruelty as a ground for divorce which will be of .uni- 
versal application.*? 


In view of the 


It has been said that where 


Nev. 235, 168 P 950. 

N. J.—Lister v. Lister, 86 N. J. 
Hg oh3 0 OA ALTOS 

N. D.—Thompson vy. Thompson, 32 
N. D. 530, 156 NW 492; Rindlaub v. 
Rindlaub, 19 N. D. 352, 125 NW 479. 

Okl.—Clark v. Clark, 55 Okl. 67, 
154 P 1142. 

[a] In New Jersey extreme cru- 
elty is not a ground for a decree 
of absolute divorce. Lister v. Lis- 
Cer; eSGa Nord Mas, 8069 Te AMO; 

77. Maddox vy. Maddox, 189 Il. 
152, 59 NE 599, 82 AmSR 431, 52 LRA 
628; Embree v. Embree, 53 Ill. 394. 

78. Platner v. Platner, (Iowa) 162 
NW 613; Pooley v. Pooley, 178 Iowa 
19, 157 NW 129; Bill v. Bill, 178 Iowa 
1025, 157 NW 158; Burns v. Burns, 
173 Ky. 105, 190 SW 6838; Raney v. 
Raney, 128 Mo. A. 167, 106 SW 577; 
Hiecke v. Hiecke, 163 Wis. 171, 157 
NW 747, AnnCasi918B 497; Banks v. 
Banks, 162 Wis. 87, 155 NW 916. ; 

79. Darrow v. Darrow, 122 Ark. 
346, 183 SW 746; Cunningham v. Cun- 
ningham, 60 Pa. Super. 622; Sites 
Vv." Sites; 23 1 PaiCo. 439. 

80. See statutory provisions. 

[a] In New York a statute au- 
thorizes a separation for such con- 
duct on the part of the husband as 
may render it unsafe and improper 
for the wife to cohabit with him. 
The words “unsafe and improper’ 
imply “cruelty” and include actual, 
personal violence or threats creating 
a reasonable apprehension of bodily 
harm, rendering it unsafe for a wife 
to remain with a husband. Umbach 
v. Umbach, 183 App. Div. 495, 171 


we 1388; Mason y. Mason, 1 Hdw. 
81. Hall v. Hall, 148 Ill. A. 630. 


82. See supra § 80. 

83. Cal.—Fleming v..Fleming, 95 
Cal. 430, 30 P 566, 29 AmSR 124. 

Hawaii.—De Coito v. De Coito, 21 
Hawaii 339. 

Ida.—Donaldson vy. Donaldson, 170 
Pi 94; 95 

Ky.—Burns v. Burns, 173 Ky. 105, 
190 SW 683. 

Mo.—Scholl v. Scholl, 
559, 185 SW 762. 

“It is well recognized that no ex- 
act inclusive and exclusive defini- 
tion of legal cruelty can be given, 
and the courts have not attempted 
to do so, but generally content them- 
selves with determining whether the 
facts in the particular case in ques- 
tion constitute cruelty or not. Espe- 
cially, according to the modern view, 
is the question whether the defend- 
ing Spouse has been guilty of legal 
cruelty a pure question of fact to be 
resolved upon all the circumstances 
of the case.” Donaldson y. Donald- 
son, supna. 

fa] Itis a term of relative mean- 
ing, and the particular acts of cruelty 
complained of are not of themselves 
the determining factor, but the de- 
termining question is as to whether 
the acts of cruelty caused grievous 
mental suffering. Donaldson y. Don- 
aldson, (Ida.) 170 P 94. 

[b] Unconcealed aversion has been 


194 Mo. A. 


44 [190.J.] 
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the statute does not define cruelty resort may be had | renders cohabitation unsafe? In determining what 


to judicial precedent,** and that the term should be 
given the same interpretation as was given it in the 
ecclesiastical courts of England,®> in which courts 
a series of acts of personal violence, a menace to the 
safety of life, limb, or health, or any determined 
threats of serious bodily hurt, have always been 
But eruelty as used in 
divorce law has generally been defined by our courts 
as actual, personal violence, or conduct causing a 
reasonable apprehension of it, or such a course of 


held ground for divoree.*® 


treatment as endangers life, limb, or health, and 


held to be “cruelty” as that word 
is used in some statutes. Sabot v. 
Sabot, 97 Wash. 395, 166 P 624. 

84. Hawkins v. Hawkins, 65 Md. 
104, 3 A 749. 

85. Morris v. Morris, 14 Cal. 76, 73 
AmD 615; Shaw v. Shaw, 17 Conn. 
189; Tayman vy. Tayman, 2 Md. Ch. 
Coles v. Coles, 2 Md. Ch. 341. 

Hawkins v. Hawkins, 65 Md. 
104, 3 A 749; Tayman v. Tayman, 2 
Md. Ch. 393; Coles v. Coles, 2 Md. 
Ch. 341; Barrere v. Barrere, 4 Johns. 
(GLE (ON: Sag) abe 

87. Ala.—Hughes v. Hughes, 44 
Ala. 698; Hughes v. Hughes, 19 Ala. 
307; Moyler v. Moyler, 11 Ala. 620. 

Cal.—Morris v. Morris, 14 Cal. 76, 
73 AmD 615. 

D. C.—Ogden v. Ogden, 17 App. 104. 

Wla.—Prall v. Prall, 58 Fla. 496, 
50 S 867, 26 LRANS 577; Hancock v. 
Hancock, 55 Fla. 680, 45 S 1020, 15 


LRANS 670; Palmer vy. Palmer, 26 
Fla. 215, 7S 864. 
Ga.—England vy. England, 96 SE 


174; Ring v. Ring, 118 Ga. 183, 44 
SE 861, 62 LRA 878; Odom v. Odom, 
36 Ga. 286. 

Hawaii.——Kauhimahu vy. Kauhima- 
hu, 19 Hawaii 378. 

Ill.—Compton y. Compton, 204 Ill. 
A. 629 

Kinkade, 164 


Jowa.—Kinkade_ v. 


Iowa 56, 145 NW 318; Harkins v. 
Harkins, 99 NW 154; Vanduzer v. 
Vanduzer, 70 Iowa 614, 31 NW 956; 


Cole v. Cole, 23 Iowa 433. 

Ky.—Thornberry v. Thornberry, 2 
J. J. Marsh. 322. 

Md.—Hawkins v. Hawkins, 65 Md. 
104, 3 A/749. 

Mass.—Ford v. Ford, 104 Mass. 198. 

Minn.—Williams v. Williams, 101 
Minn. 400, 404, 112 NW 528 [cit Cyc]. 

Miss.—Humber v. Humber, 109 
Miss. 216, 68 S 161. 

Mont.—Ryan v. Ryan, 33 Mont. 406, 
84 P 494. ; 

N. J.—Thomas v. Thomas, 87 N. J. 
Hq. 668, 101 A 1055, 103 A 675; Ar- 
rowsmith vy. Arrowsmith, (Ch.) 71 A 
702. fe 
N. Y.—Donohue v. Donohue, 180 
App. Div. 561,167 NYS (715; Perry 
v. Perry, 2 Paige 501. 

Oh.—Duhme v. Duhme, 3 Oh. Dec. 
(Reprint) 95, 3 WklyLGaz 186. 

Pa.—Richards v. Richards, 1 Grant 
389; Welfer v. Welfer, 54 Pa. Super. 
215; Egolf v. Egolf, 53 Pa. Super. 
254: Platt v. Platt, 38 Pa. Super: '551. 
Simon v. Simon, 34 Pa. Super. 182; 
Com. v. Porter, 4 Pa. Dist. 503; Stei- 
ger v. Steiger, 41 Pa. Co. 164; Otten- 
berg v. Ottenberg, 32 Pa: Co. 208; 
Butler v. Butler, 1 Pars. Eq. Cas. 


329; Holland v. Holland, 4 LegGaz 
aaa Butler v. Butler, 8 PittsbLegJ 
390. 


Tenn.—Anderson  v. 
Tenn. Civ. A. 423. 
Tex.—Nogees v. Nogees, 7 Tex. 538, 
58 AmD 78. 
Va.—Latham v. Latham, 30 Gratt. 
v. Maxwell, 69 


(71 Va.) 307. 

W. Va.—Maxwell 
W. Va. 414, 71 SE 571; Goff v. Goff, 60 
W. Va. 9, 16, 53 SE 769, 9 AnnCas 
1083 [quot Cyc]. 

Wis.—Beyer v. Beyer, 50 Wis. 254, 
6 NW 807, 36 AmR 848. 
Eng.—Tomkins - v. 

Swab, & Tr. 168. 


Anderson, 3 


Tomkins, 1 


B. C.—Town v. Town, 7 B. C. ES be altogether insufficient. 


N. B.—Currey v. Currey, 40 N 


6. 

[a] Extreme cruelty is the inflic- 
tion of grievous bodily injury or 
grievous mental suffering upon the 
other by one party to the marriage. 
Fleming v. Fleming, 95 Cal. 430, 30 
P 566, 29 AmSR 124. 

[b] Extreme and repeated cruelty. 
—There must be physical violence, or 
acts or threats raising a reasonable 
apprehension of bodily harm, to con- 
stitute “extreme and repeated cruel- 
ty,” declared a ground for divorce 
by the statute. Maddox v. Maddox, 
189 Tll. 152,- 59' NE 599,;.82 AmSR 
431, 52 LRA!628. [aff 91 D1; A. 150]. 

88. Ark.—Kientz v. Kientz, 104 
Ark. 
Gee, 72 Ark. 355, 80 SW. 579. 

Cal.—Maloof v. Maloof, 175 Cal. 
571, 166 P 3830; Fleming v. Flem- 
ing, 95 Cal. 430, 30 P 566, 29 AmSR 
124; Barnes v. Barnes, 95 Cal. 171, 
30 P 298, 16 LRA 660; Donnelly v. 
Donnelly, 26 Cal. A. 577, 147 P 582. 

Hawaii.—De Coito v. De Coito, 21 
Hawaii 339. , 

Ill.—Maddox v. Maddox, 189 Ill. 
152, 59 NE 599, 82 AmSR 431, 52 
LRA 628; Ward v. Ward, £03 Ill. 477; 
Severns v. Severns, 107 Ill. A. 141. 

Ind.—Stewart v. Stewart, 175 Ind. 
412, 94 NE 564; Zweig v. Zweig, 46 
Ind. A. 594, 93 NE 234; Massey v. 
Massey, 40 Ind. A. 407, 80 NE 977, 
81 NE 732. 

Iowa.—Martin v. Martin, 150 Iowa 
223, 129 NW 816; Berry v. Berry, 
115 Iowa 543, 88 NW 1075; Douglass 
v. Douglass, 81 Iowa 258, 47 NW 92. 


Ky.—Stepp v. Stepp, 178 Ky. 337, 
340, 198 SW 935. 
Mich.—Sturgis  v. Sturgis, 173 


Mich. 597, 1839 NW 866; Murray v. 
Murray, 169 Mich. 388, 135 NW 262; 
Kline y. Kline, 50 Mich. 438, 15 NW 


541. 

Nebr.—Votaw v. Votaw, 90 Nebr. 
699, 134 NW 410. 

INev.—Kelly v. Kelly, 18 Nev. 49, 


LoP5194;, 51 (Am R732. 
N. J.—Cook v. Cook, 11 N. J. Ea. 


fens Graecen vy. Graecen, 2 N. J. Eq. 
N. Y.—Rebstock y. Rebstock, 144 
NYS 289. 
Okl.—Wells v. Wells, 39 Okl. 765, 
136 P 738. 


Porto Rico.—Axtmayer v. Ortiz, 19 
Porto Rico 476. 

Tex.—Huilker v. Huilker, 64 Tex. 
1; Lefevre y. Lefevre, (Civ. <A.) 
205 SW 842; Slaughter v. Slaughter, 
(Civ. A.) 118 SW 193. 

Wash.—Sabot v. Sabot, 97 Wash. 
395, 166 P 624; Wilhelm vy. Wilhelm, 
57 Wash, 157, 106 P 627. 

Eng.—Evans v. Evans, 1 Hagg. 
Const. 35, 4 HEngHccl 310; Power v. 
Power, 11 Jur. N. S. 800; Swatman 
v. Swatman, 4 Swab. & Tr. 135; Tom- 
kins v. Tomkins, 1 Swab. & Tr. 168. 

“What might be cruel and inhuman 
behavior in one case might not be in 
another. It is dependent upon con- 
ditions.” Stepp v. Stepp, supra. 

“Hvery case must very largely de- 
pend upon its own peculiar circum- 
stances, and the character, habits, 
and disposition of the parties. Facts 
which, under certain circumstances, 
would be sufficient, would, under oth- 


381, 149 SW 86; McGee v. Mc-]. 


acts constitute cruelty authorizing a divorce, re- 
gard must be had, not only to the provisions of the 
statute, but also to the circumstances of each par- 
ticular case, keeping always in view the character 
and condition of the parties,** including their social 
position and refinement ;*® and as the habits and dis- 
positions of different married people vary so much, ~ 
it is impossible to lay down any universal rule to 
control the determination of the question.*° 
ever, mere want of congeniality,®! or incompatibility 


How- 


The 
gentle, fragile, submissive woman, 
might be entitled to a divorce for 
causes which would scarcely furnish 
the amazon just cause of complaint.” 
Knight v. Knight, 31 Iowa 451, 455. 
89. Ala.—David v. David, 27 Ala. 
222. : 
Ga.—Odom v. Odom, 36 Ga. 286. 
Ind.—Zweig v. Zweig, 46 Ind. A. 
594, 93 NE 234. 
La.—Veal v. Veal, 140 La. 879, 74S 
181; Lauber v. Mast, 15 La. Ann. 593. 
Mich.—Sturgis v. Sturgis, 173 
Mich. 597, 600, 189 NW 866; Kline 
v. Kline, 50 Mich. 438, 15 NW 541; 
Bennett v. Bennett, 24 Mich. 482. 
Nebr.—Shuster v. Shuster, 9 Nebr- 
(Unoff.) 610, 92 NW 203. 
N. Y.—Tower v. Tower, 134 App. 
Div. 670, 119 NYS 506; Whispell v. 
Whispell, 4 Barb. 217 (holding, how-_ 
ever, that, while want of cultivation 
may excuse a coarse expression, it 
does not justify indecent conduct or 
obscene language). 
yey) C.—Taylor v. Taylor, 76 N. C. 


Okl.—Wells v. Wells, 39 Okl. 765, 
136. P 738. 

Pa.—Dickenson 1 
Del. ‘Co. 293. 

Porto Rico.—Axtmayer v. Ortiz, 19 
Porto Rico 476. 

Tenn.—Payne v. Payne, 4 Humphr. 
500, 40 AmD 660. 

Eng.—Westmeath v. Westmeath, 2. 
Hage. Eccl. 1, 4 EngEccl 238 (blows 
between parties in the lower and 
higher stations of life bear different 
aspects). 

“In determining whether a case of 
extreme cruelty is made out, the 
ways of life, habits of speech, de- 
gree of refinement, and history of 
character, as disclosed by the rec- 
ord, should be carefully considered.” 
Sturgis v. Sturgis, supra. 

[a] “Between persons of educa- 
tion, refinement, and delicacy, the 
slightest blow in anger might be 
cruelty; while between persons of a 
different character and walk in life, 
blows might occasionally -pass with- 
out marring to any great extent their 
conjugal relations, or materially in- 
terfering with their happiness.” Da- 


[b] “The whole conduct of the 
wife toward her husband during the 
period of the alleged ill treatment 
should be considered.” Schulze v. 
Schulze, 33 Pa. Super. 325, 327. 

[c] In Pennsylvania under the 
statute authorizing a divorce to a 
husband where the wife shall by 
cruel and barbarous treatment or 
indignities to his person render the 
condition of the husband intolerable, 
“each litigant is before the court 
only on the merit of the facts devel- 


v. Dickenson, 


j vid v. David, 27 Ala. 222, 225. 


oped. Conditions of age, sex, social 
standing, church affiliation, have no 
place in construing the marital 


rights, duties and responsibilities of 
the parties in such a proceeding as 
we have before us.” LHgolf v. Egolf, 
53 Pa. Super. 254, 258. 


90. Fleming v. Fleming, 95 Cal. 
430, 30 P 566, 29 AmSR 124. 
91. La.—Connor vy. Connor, 107 


La. 453, 31 S 766; Ogden vy. Herbert, 
49 La. Ann. 1714, 22 S 919. 
Md.—Coles v. Coles, 2 Md. Ch, 341. 


For later cases, dovelopments and changes in the law see cumulative Annotations, same title, page and note number, 
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of temper *? and the consequent wranglings of the 
parties,®* will not justify a charge of cruelty on the 
part of either; nor is jealousy,°* or overbearing 
conduct on the part of the husband,®> a cause for 
The acts, conduct, or causes must be grave 
The conduct of one of the parties 


divorcee. 
and weighty.®® 
must at least be such as to render 


Mich.—Downey v. Downey, 135 
Mich. 265, 97 NW 699. 

N. 180 
App. Div. 561, 167 NYS 715. 

Wash.—Colvin v. Colvin, 15 Wash. 


490, 46 P 1029. 
W. Va.—Goff v. 
16, 53 SE 769, 


Goff, 60 W. Va. 9, 
9 AnnCas 1083 [quot 
Cyc 


ie 
{a] Untidy habits of a husband 
are not ground for divorce. Cunning- 
ham v. Cunningham, 187 Mich. 68, 153 
NW 8, AnnCas1918B 478. - 

92. Ark.—Kientz v. Kientz, 104 
Ark. 381, 149 SW 86. 

Fla.—Prall vy. Prall, 58 Fla. 496, 50 
S 867, 26 LRANS 577. 

Iowa.—Meyer v. Meyer, 169 Iowa 
204, 151 NW 74; Olson vy. Olson, 130 
Iowa 353, 106 NW 758. 

Mich.—Root v. Root, 164 Mich. 638, 
130 NW i194, 32 LRANS 837, AnnCas 
1912B 740. 

Okl.—Barker v. Barker, 25 Okl. 48, 
105 P 347, 26 LRANS 909. 

W. Va.—Wills v. Wills, 79 W. Va. 
709, 82 SH 1092, LRA1915B 770; Goff 
VeeGOit., GOleW.wevas 95/53, (SH 17695709 
AnnCas 10838. 

Incompatibility cf temper as cause 
for divorce see supra § 60. 

93. Ark.—Kientz v. Kientz, 104 
Ark. 381, 149 SW 86. 

Conn.—Shaw v. Shaw, 17 Conn. 189. 

Ill.—Compton vy. Compton, 204 Ill. 
A. 629. 

Mass.—Freeborn v. Freeborn, 168 
Mass. 50, 46 NE 428. 

Mich.—Root v. Root, 164 Mich. 638, 
130 NW 194, 32 LRANS 837, AnnCas 
1912B ae 

N. Y.—Umbach v. Umbach, 183 
App. Div. 495, 171 NYS 138; Donohue 
v. Donohue, 180 App. Div. 561, 167 
NYS 715; Kinsey v. Kinsey, 124 NYS 
30. 

Or.—Bleything v. Bleything, 87 Or. 
197,:170 P 305. 

Pa.—Lewis v. Lewis, 63 Pa. Super. 
82; Cunningham v. Cunningham, 60 
Pa, Super. 622; B> vy. B., 42 Pa. Co. 
188; Bean v. Bean, 11 LancBar 138. 


Va.—Crounse v. Crounse, 108 Va. 
108, 60 SE 627. 
Wash. i 77 Wash. 247, 


.187 P 453; Wilhelm v. Wilhelm, 57 
Wash. 157, 106 P 627; Colvin v. Col- 
vin, 15 Wash. 490, 46 P 1029. 

Ww. Va. —Maxwell v. Maxwell, 69 
Ww. Va. 414, 71 SE 571. 

fa] Bad temper, petulance of man- 
ner, rude language and want of civil 
attention, or angry and abusive 
words, are not cruelty. Compton v. 
Compton, 204 Ill. A. 629. 

94. Hall v. Hall, 162 Iowa 653, 144 
NW 320; Boon y. Boon, 12 Or. 4387, 
8 P 450; "Goff v. Goff, 60 W. Va. 9, 16, 
53 SE 769, 9 AnnCas 1083 [quot Cyc]. 

fa] A husband’s jealousy and con- 
stant surveillance of the wife is not 
eruelty in the absence of malice. 
Boon v. Boon, 12 Or. 487, 8 P 450. 

95. Shaw v. Shaw, 17 Conn. 189; 
Hall v. Hall, 59 N. J. Hq. 402, 45 A 
690 [aff 60 N. J. Eq. 469, 46 A 866]; 
Gray v. Gray, 31 N. D. 618, 154 NW 
530; Johnson v. Johnson, 107 Wis. 
186, 88 NW 291, 81 AmSR 836. 

[a] The unreasonable exercise of 
the husband’s authority in regard to 
his wife’s social intercourse with her 
relatives and friends, excluding them 
from his house and forbidding her 
to visit them, does not constitute 
ere: Shaw v. Shaw, 17 Conn. 189. 

Cal.—Waldron vy. Waldron, 85 
cal’ "251, 24 P 649, 858, 9 LRA 487. 

Del.—McClenahan v. McClenahan, 

25 Del. 599, 605, 80 A 677. 
Fla.—Prall v. Prall, 58 Fla. 496, 50 

S 867, 26 LRANS 577. 

Tll.—Trenchard v. Trenchard, 245 

m. 313, 92 NE 243; Maddox v. Mad- 
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stroy the peace 


cohabitation in- 


dox;/189/ Tl 152, 59 NE 599, 82 AmSR 
431, 52 LRA 628 
Towa.—Knight v. Knight, 31 Iowa 


451. 

Ky. peep nley. v. Finley, 9 Dana 52, 
33 AmD 52 

Danaea Ve Grattssed 36 uty 749, 
67S 817. 


Md.—Hawkins v. Hawkins, 65 Md. 
104, 3 A 479; Childs yv. Childs, 49 
aa 509; Schindel v. Schindel, 12 Md. 

Mich.—Bowen vy. Bowen, 179 Mich. 
574, 146. NW 271, 51 LRANS 460; 
Rayner y. Rayner, 49 Mich. 600, 14 
NW Je: 

N. H.—Poor v. Poor, 8 N. H. 307, 
29 AmD 664. 

N. J.—Calichio v. Calichio, 85 N. J. 
Eq. 213, 96 A 658. 

N. Y.—Kennedy v. Kennedy, 47 
N. ne: Super. 56, 60 HowPr 151. 

C.—Page v. Page, 161 N. C. 170, 
76 “Sn 619. 

Okl.—Barker v. Barker, 25 Okl. 48, 

105 P 347, 26 LRANS 909. 


Pa,—Schulze v. Schulze, 33. Pa. 
Super. 325. 
Va.—Wills v. Wills, 74 W. Va. 


709, '82 SE 1092, L.RA1915B 770; Goff 
v. Goff, 60 W. Va. 9, 16, 53 SH 769, 
9 AnnCas 1083 [quot Cyc]. 

Wis.—Johnson y. Johnson, 107 Wis. 
186, 88 NW 291, 81 AmSR 836. 

“The causes must be grave and 
weighty, and show a state of per- 
sonal danger incompatible with the 
duties of married life.’ Harman vy. 
Harman, 16 Ill. 85, 90. 

“To authorize a divorce for the 
husband’s cruelty, he must through 
some volition or series of volitions 
have given being to words, or acts, 
or both, contrary to the duties of the 
marriage, creating in fact, or to the 
reasonable apprehension of the wife, 
a danger to her physical security 
or health should cohabitation con- 
tinue. As the law does not concern 
itself about trifles, the wrong and 
the danger must be serious and 


grave.’ McClenahan y. McClenahan, 
supra. 
{a] “The policy of the law oppos- 


es and denies the allowance of di- 
vorces except for weighty and very 
substantial reasons.” Wills v. Wills, 
74 W. Va. 709, 711, 82 SE 1092, LRA 
1915B 770. 

{b] Mere inconvenience, unhappi- 
ness, or incompatibility of tempera- 
ment or disposition, rendering the 
marriage relation between the par- 
ties disagreeable or even burden- 
some, will not authorize a decree of 
divorce for extreme cruelty. Prall v. 
oe 58 Fla. 496, 50 S 867, 26 LRANS 

{c] Mere austerity of temper, 
petulance of manner, rudeness of lan- 
guage, a want of civil attention and 
accommodation, even occasional sal- 
lies of passion, if they do not threat- 
en bodily harm, do not amount to le- 
gal cruelty. Kenley v. Kenley, 2 
How. (U. S.) 751; Waldron v. Wal- 
dron, 85 Cal. 251, 24 P 649, 658, 9 LRA 
48fe- Poorive Poor 18) No. 307%) 29 
AmD 664; De Meli v. De Meli, 67 
HowPr (N. Y.):\20; Barrere v.. Bar- 
rere, 4 Johns. Ch. (N. Y.) 187; Evans 
v. Evans, 1 Hagg. Const. 35, 4 Hng 
Eccl 310. 

{d] Uniform and continued dis- 
courtesy of one spouse to the other, 
manifested in various ways, Such as 
denial of social intercourse, coolness 
of manner, disavowal of love, expres- 
sion of hatred, and refusal of com- 
pany at church and elsewhere, while 
both resided together, the husband 
providing support and the wife per- 
forming the ordinary household: du- 
ties, is not alone ground for divorce. 


tolerable to the other.% 
harm or apprehension thereof need not be shown to 
justify granting a divorce on the ground of cruelty,°* 

yet there must have been such treatment as to de- 
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And while actual bodily 


of mind and happiness of the in- 


jured party, and to endanger the health or utterly 
defeat the legitimate objects of the marriage.®°® And 


Nor is such discourtesy, combined 
with exclusion of the husband from 
aecess to the wife’s bed and refusal 
of sexual intercourse, while the mar- 
riage relation remains otherwise un- 
impaired, ground for divorce. . Wills 
v. Wills, 79 W. Va. 709, 82 SH 1092, 
LRA1915B° 770. 

{e] Sullen, morose, and fretful 
disposition of the husband, which 
caused ‘the wife to brood over her 
troubles and become nervous, but 
did not seriously impair her health is 
not ground for divorce. Johnson v. 
Johnson, 107 Wis. 186, 883 NW 291, 
81 AmSR 836. 

{f] Legal cruelty.—The treatment 
must be, not only such as to render 
his condition intolerable or life bur- 
densome, but such as amounts to le- 
gal cruelty. Hexamer v. Hexamer, 
42 Pa. Super. 226; Platt v. Platt, 38 
Pa. Super. 551. 

{g] A continual course of con- 
duct, consisting of acts calculated to 
irritate and humiliate and produce 
the high nervous tension and distrac- 
tion resulting, will constitute extreme 
eruelty. Perkins v. Perkins, 29 Cal. 
A. 68, 154 P 483. 

97. La.—Trowbridge v. Carlin, 12 
La. Ann. 882. 

Mich.—Bailey v. Bailey, 121 Mich. 
236, 80 NW 382; Hoyt v. Hoyt, 56 
Mich. 50, 22 NW 105. 
bak Y.—Kinsey v. Kinsey, 124 NYS 


Pa.—Berger v. Berger, 23 Pa. Co. 
232; Bean v.. Bean, 11 LancBar 138; 
Edwards v. Edwards, 3 Pittsb. 333. 

Tex.—Smith v. Smith, (Civ. A.) 200 
SW 1129. 

W. Va-—Lord v. Lord, 80 W. Va. 
547, 92 SE 749: Goff v. Goff, 60 W. 
Waeu9;tiGaros SE 769, 9 AnnCas 1083 
[quot Cyc}. 

And see cases supra note 96. 

98. See infra § 86. 

99. Fla—Beekman y. Beekman, 53 
Fla. 858, 43 S 923. 

Iowa.—Hall v. Hall, 162 Iowa 653, 
144 NW 320; Felton v. Felton, 94 
Iowa 739, 62 NW 677. 

Kan,.—Avery v. Avery, 33 Kan. 1, 5 
P 418, 52 AmR 523; Carpenter v. Car- 
teria 30 Kan. 712, 2 P 122, 46 AmR 
Ky.—McClintock v. McClintock, 147 
Ky. 409, 144 SW 68, 39 LRANS 1127. 
Beall v. Beall, 80 Ky. 675; Shrout v. 
Shrout, 12 KyL 470. 

La.—Olberding v. Gohres, 107 La. 
715, 31 S 1028; Rowley v. Rowley, 19 
La. Ann. 558. 

Minn.—Williams v. Williams, 101 
Minn. 400, 112 NW 528. 

Miss.—Pierce v. Pierce, 38 S 46. 

Nebr.—Mills v. Mills, 88 Nebr. 596, 
130 NW 419; Ellison v. Ellison, 65 
Nebr. 412, 91 NW 408. 

N. Y.—Barber -v. Barber, 168 App. 
Div. 212, 153 NYS 256; Blair v. Blair, 


160 App. Div. 781, 782, 145 NYS 976 
[cit Cyc]. 
N. C.—Sanders v. Sanders, 157 


N.C. 229,.72 SE 876. 

Okl. —Lyon v. Lyon, 39 Okl, 111, 134 
P 650. 

Pa.—Welfer v. Welfer, 54 Pa. Su- 


per. 215; Russell v. Russell, 37 Pa. 
Super. 348. 5 
35 Tex. 


Tex.—Varner v. Varner, 
Civ. A. 381, 80 SW 386. 

W. Va.—Huff v. Huff, 73 W. Va. 
330, 80 SE 846, 51 LRANS 282; Max- 
well v. Maxwell, 69 W. Va. 414, 71 
SE 571; Goff v. Goff, 60 W. Va., 9, 16, 
53 SE 769, 9 AnnCas 1083 [quot Cyc]. 

Wis.—Reinhard v. Reinhard, 96 
Wis. 555, 71 NW 8038, 62 AmSR 65; 
Hacker v. Hacker, 90 Wis. 325, 63 NW 
278; Wachholz v. Wachholz, 75 Wis. 
377, 44 NW 506; Crichton v. Crich- 
ton, 73 Wis. 59, 40 NW 6388; Freeman 


46 [19C.J.] 


where as under some statutes personal indignities 
are ground for divorce,! the indignities must be so 
intolerable as to amount to a species of mental 


~ cruelty.” 


[§ 82] 


husband and wife.” 


v. Freeman, 31 Wis. 235. 

“Divorce on the ground of extreme 
cruelty will be denied, where there 
is no actual violence, unless. the 
treatment, or abuse, or neglect, or 
bad conduct complained of be such 
as damages health, or renders cohabi- 
tation intolerable and unsafe, or un- 
less there are threats of mistreat- 
ment of such flagrant kind as to 


cause reasonable and abiding appre- 
hension of bodily violence, so as to 
render it impracticable to discharge 
marital duties.’ Hancock v. Han- 
cock, 55 Fla. 680, 689, 45 S 1020, 15 
LRANS 670. 

1. Scholl v. Scholl, 194 Mo. A. 559, 
185 SW 762; Lewis v. Lewis, 63 Pa. 
Super. 82; Sabot v. Sabot, 97 Wash. 
395, 166 P 624. See also infra § 149. 

2. Scholl v. Scholl, 194 Mo. A. 559, 
185 SW 762. 

3. Ala.—Jones v. Jones, 189 Ala. 
286, 66 S 4. 

Ark.—Darrow v. Darrow, 122 Ark 
346, 183 SW 746. 

Ga.—Stoner vy. Stoner, 134 Ga. 368, 
67 SE 1030. 

Hawaii.—De Coito v. De Coito, 21 
Hawaii 239. 

Ill.—Whitlock vy. Whitlock, 268 Ill. 
218, 109 NE 6; Fritz v. Fritz, 138 Ill. 
436, 28 NE 1058, 32 AmSR 156, 14 
LRA 685; Youngs v. Youngs, 130 Ill. 
230, 22 NE 806, 17 AmSR 313, 6 LRA 
548: Hmbree v. Embree, 53 Ill. 394; 
De la Hay v. De la Hay, 21 Ill. 252; 
Vignos v. Vignos, 15 Ill. 186; Werres 
v. Werres, 102 Ill. A. 360. 

luwa.—Meyer v. Meyer, 169 Iowa 
204, 151 NW 74; Felton v. Felton, 94 
Iowa 739, 62 NW 677. 

Ky.—Finley vy. Finley, 9 Dana 52, 
33 AmD 528. 

La.—Rowley v. Rowley, 19 Lar Ann. 
58; Cooper v. Cooper, 10 La. 249; 
Tourné y. Tourné, 9 La. 452; Fleytas 
v. Pigneguy, 9 La. 419. 
Md.—Hoshall vy. Hoshall, 51 Md. 


72, 34 AmR 298; Daiger v. Daiger, 2 


Md. Ch. 335. 
Mont.—Ryan v. Ryan, 33 Mont. 406, 
84 P 494. 


Nev.—Reed v. Reed, 4 Nev. 395. 

N. H.—Jenness v. Jenness, 60 N. H. 
211. 

N. Y.—Rebstock v. Rebstock, 144 
NYS 289 (limited divorce); Barrere 
v. Barrere, 4 Johns, Ch. 187 (limited 


divorce). 
N. C.—Joyner v. Joyner, 59 N. C. 
322, 82 AmD 421. 


) 

Pa.—Hardie v. Hardie, 162 Pa. 227, 
29 A 886, 25 LRA 697; Nye’s App., 
126 Pa. 341, 17 A 618; Richards v. 


Richards, 37 Pa. 225; Buckland v. 
Buckland, 22 Pa. Dist. 965; Steiger 
vy. Steiger, 41 Pa. Co. 164; Rochelle v. 
Rochelle, 28 Pa. Co. 458; Lloyd v. 
Lloyd, 2 Woodw. 481. 

Tenn.—Hagood v. Hagood, (Ch.) 
48 SW 122. 

Tex.—Miller v. Miller, 72 Tex. 250, 
12 SW 167. 


But see Jobb v. Jobb, (Mich.) 165 
NW 672 (striking wife in stomach 
ground for divorce). 

[a] Occasional expressions of an- 
ger or of opprobrious epithets are 
not sufficient to authorize divorce. 


(b) Single Acts of Cruelty. A single 
act of cruelty does not ordinarily constitute ground 
for divorce,? unless it is such as to endanger life.* 
But a single act of aggravated cruelty may warrant 
a divorce if accompanied with brutal neglect and 
abandonment,® or with such precedent or attendant 
circumstances as to satisfy the court that such acts 
are likely to be repeated,® or under some statutes, 
if it is of such character as to render intolerable 
the subsequent living together of the parties as 
A fixed or persistent habit of 
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Biddle v. Biddle, 50 Pa. Super. 30. 

4. De Coito v. De Coito, 21 Hawaii 
339; Ryan v. Ryan, 33 Mont. 406, 84 
P 494; Jenness v. Jenness, 60 N. H. 
211; May v. May, 62 Pa. 206; Ro- 
chelle v. Rochelle, 28 Pa. Co. 458. 

5. Itzkowitz v. Itzkowitz, 33 App. 
Div, 244, 53 NYS 356: Huilker )v. 
Huilker, 64 Tex, 1. 

{a] Yhus, a husband who, after 
working his pregnant wife in tne 
field, violently seizes her and drives 
her and her baby away from home 
with curses is guilty of cruelty en- 
titling her to a divorce, although no 
other act of violence is shown. Huil- 
ker v. Huilker, 64 Tex, 1. 

6. Hawaii.—De Coito v. De Coito, 
21 Hawaii 339. 

Re eS ome Rte vy. Johns, 57 Miss. 
Mo.—Doyle v. Doyle, 26 Mo. 545. 
Mont.—Albert v. Albert, 5 Mont. 
N. H.—Poor v. Poor, 8 N. H. 307, 

29 AmD 664. 

6775. 6 P 923, 51 AmR 86: 
N. J.—Cook v. Cook, 11 N. J. Eq. 


195. 
64 Tex. 


Tex.—Huilker vy. Huilker, 

Wis.—Beyer v. Beyer, 50 Wis. 254, 
6 NW 807, 36 AmR 848. 

Eng.—Reeves v. Reeves, 32 L. J. P. 
& M. 178. 

{a] Reason for rule.—‘“Courts in- 
terfere on the ground of cruelty to 
prevent future harm, rather than to 
punish the defendant for what has 
been already done.” Doyle v. Doyle, 
26 Mo. 545, 547. See also infra note 
29 [a]. 

7. McDonald v. McDonald, 155 Cal. 
665, 102 P 927, 25 LRANS 45; Veal v. 
Veal, 140 La. 879, 74 S 181; Wells v. 
Johnson, 122 La. 385, 47 S 690; Decker 
v. Decker; 56° Or. 381, 108 Pi 777. 

8. Cal.—Mahone v. Mahone, 19 
Cal, 626, 81 AmD 91. 

Nebr.—Unzicker v. Unzicker, 101 
Nebr. 837, 166 NW 241. 

N. H.—Day v. Day, 56 N. H. 316. 

N. J.—Boyle v. Boyle, (Ch.) 67 A 
690 [aff 75 N. J. Eq. 293, 72 A 1118 
mem]. 

Eng.—Lockwood v. Lockwood, 2 
Curt. Eccl. 281, 7 EngEccl 114; Dysart 
v. Dysart, 1 Rob. Hecl. 106. 

[a] Isolated and infrequent acts 
of cruelty by a husband to his wife 
culminating in physical violence of a 
dangerous character, accompanied by 
abusive words and a disavowal of 
any affection for her, are sufficient 
grounds for divorce from the bed and 
board, especially where the wife is 
a weak and immature child of six- 
teen years. Boyle v. Boyle, (Ch.) 
CURA 6907 fatima oN: oS. Maes oooh ge 
A 1118 mem]. But see Hewitt v. 
Hewitt, (N. J. Ch.) 37 A 1011 (hold- 
ing that proof of three or four sep- 
arate acts of violence, occurring at 
different times during a period of 
twenty months, each occasioned by a 
new incident, unaccompanied by any 
evidence of malice, and which did not 
cause a condition of terror or appre- 
hension for the future, and did not 
prevent the continuance of the con- 
nubial relation, will not sustain a de- 
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cruelty, however, need not appear,? and even in 
those jurisdictions where the statutes require that 
there shall be ‘‘extreme and repeated’’ cruelty,® two 
distinct acts of violence are held sufficient,’® pro- 
vided there is not too great a lapse of time between 
the distinet acts.1? ; 

(c) Intention, Willfulness, and Malice. 
Ordinarily intention, willfulness, or malice is a nec- 
essary element of the cruel treatment which the 
law recognizes as a ground for divoree,’* and accord- 
ing to some authorities this is true, notwithstanding 
the act complained of injuriously affected the health 
of the other spouse.!* But it has also been held that, 
where the health of the other spouse is seriously 
injured thereby, a divorce should be granted, al- 


cree for divorce from bed and board, 
on the ground of extreme cruelty). 

[b] Two assaults by a husband 
upon his wife, although not of a very 
aggravated nature, followed by vio- 
lent and abusive language and inde- 
cent epithets, and conduct terrifying 
to her and their children, is cruelty 
for which she is entitled to a di- 
vorce). Day v. Day, 56 N. H. 316. 

9. See supra § 80. 

10. Abbott v. Abbott, 192 Ill. 439. 
61 NE 350. 

Ill. 497; Campbell v. Campbell, 27 Ill. 
A. 309; Sharp v. Sharp, 16 Ill. A. 348 
{aff 116 Ill. 509, 6 NE 15]. 

11. Shorediche v. Shorediche, 115 
Ill. 102, 3 NE 736; Compton v. Comp- 
ton, 204 Ill. A. 629. 

[a] Thus (1) the offense is not es- 
tablished by two acts of cruelty with 
a lapse of nine years between. Comp- 
ton v. Compton, 204 Jll. A, 629) (2) 
or of eight *vears between (Shore- 
diche v. Shorediche, 115 Ill. 102, 3 NU 
736). (3) But it is established where 
there is a lapse of two years be- 
tween. Abbott v. Abbott, 192 Ill. 439, 
61 NW 350; Farnham v. Farnham, 73 

12. Ark.—Kientz v. Kientz, 104 
Ark. 381, 149 SW 86. 

Conn.—Shaw v. Shaw, 17 Conn, 189. 

Del.—McClenakan v. McClenahan, 
25 Del. 599, 80 A 677. 

Ga.—Hngland v. England, 96 SE 
174; Ford v. Ford, 146 Ga. 164, 91 SE 
42; Brown v. Brown, 129 Ga. 246, 58 
SE 825; Ring v. Ring, 118 Ga. 183, 44 
SE 861, 62 LRA 878. 

Iowa.—Ennis v. Ennis, 92 Iowa 107, 
60 NW 228; Maben v. Maben, 72 Iowa 
658, 34 NW 462. 

Mass.—Armstrong v. Armstrong, 
229 Mass. 592, 118 NE 916, LRA1918 
D 426; W—— v. W——, 141 Mass. 
495, 6 NE 541, 55 AmR 491; Ford v. 
Ford, 104 Mass. 198. 

N. Y.—Blair v. Blair, 160 App. Div. 
781, 145 NYS 976; Rebstock v. Reb- 
stock, 144 NYS 289 (limited divorce) ; 
Abramowitz v. Abramowitz, 140 NYS 
275 (limited divorce). 

. C—Miller v. Miller, 78 N. C. 
102; Everton y. Everton, 50 N. C. 210. 

Or.—Mills v. Mills, 47 Or. 246, 83 
P 390; Beckley v. Beckley, 23 Or. 226, 
31 P 470. 

Pa.—Hansell v. Hansell, 15 Pa. Co. 


514. 

W. Va.—Lord v. Lord, 80 W. Va. 
547, 92 SE 749, 750 [cit Cyc]. 

[a] “Cruelty involves the idea of 
wantonness; that an act is done will- 
fully and for the purpose of inflict- 
ing suffering.” Rebstock v. Reb- 
stock, 144 NYS 289, 293. 

Intention, willfulness, or malice as 
element of cruelty by: 

Cpa cia da of disease see infra 

3 i 
Failure to provide necessaries of life 

see infra § 100. 
wees charges of adultery see infra § 


Sexual excess see infra § 105. 

13. Ennis v. Ennis, 92 Iowa 107, 
60 NW 228. See also Freeborn vy. 
Freeborn, 168 Mass. 50, 52, 46 NE 
428 (where in denying a husband a 
divorce on the ground of cruel treat-~° 


——wt 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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though the offending spouse acted without any ma- 
A husband who is habitually 
harsh toward his wife, however, cannot explain 
away bodily injuries inflicted upon her by saying 
that they were unintentionally caused in playful- 
ness;'° and a wife is equally entitled to protection 
against extreme cruelty on the part of her husband, 
where his malevolence is the result of insane delu- 
sion, if he is not insane generally, as where it 
springs from jealousy or hatred,!® unless it appears 
that the mental disorder has been subdued, and that 
there is no danger of a recurrence of the acts of 


levolent motives.1* 


violence.1? 


[§ 84] 


sons. 


ment, although the proof showed 
that his health had been injuriously 
affected thereby, although not so in- 
tended by the wife, the court said: 
“It would seem that the libellee in- 
tended to sting the libellant’s feel- 
ings, and her treatment may well 
have justified him in living apart 
from her. But there may be mis- 
conduct justifying separation for a 
while, which will not require the 
court to grant a divorce. . Though 
the libellant was affected injuriously 
in his health to some extent by her 
acts and words, she had no purpose 
to harm him in this manner,-but in 
part was moved by what seemed to 
her good motives, and by a desire for 
his success in life, and in part by her 
own nervous condition, she being in 
reality strongly attached to him, and 
her feelings being affectionate’’). 

14. Robinson v. Robinson, 66 N. H. 
600, 610, 23 A 362, 49 AmSR 632, 15 
LRA 121 (where in granting to a 
husband whose health had become 
seriously injured because his wife 
became a healer in the Christian Sci- 
ence church, and persisted therein 
against his remonstrances, the court 
said: “A’ malevolent motive in the 
party complained of need not be 


shown. Divorce is not punishment 
of the offender, but relief to the 
sufferer. Whether the behavior 


proved is a sufficient ground of di- 
vorce depends on the question wheth- 
er it has seriously injured health or 
endangered reason. This is the sole 
test. The question is, not whether 
the treatment, reasonably ought, or 
could reasonably be expected, seri- 
ously to injure the health or endanger 
the reason of a person of ordinary 
intelligence and mental strength, but 
whether it has in fact had that ef- 
fect upon the health or reason of 
the person complaining”’’). 

15. Goodrich v. Goodrich, 44 Ala. 


670; Matthai-v. Matthai, 49 Cal. 90; 
Johnson v. Johnson, 4 Cal, Unrep. 
Casi 446;-°385 “Pr 63%. 

16. Smith v. Smith, 33 N. J. Eq. 


458; Scoland v. Scoland, 4 Wash. 118, 
29 P 930; Hanbury v. Hanbury, 
[1892] P 222. 
Insanity as a defense see infra § 
0. 


Pe Curtisuvw Curtis sat elimdi le Oo 


M. 73. 
18. Day v. Day, 84 Iowa 221, 50 
NW 979; Dakin v. Dakin, 1 Nebr. 


(Unoff.) 457, 95 NW 781; Hall v. Hall, 
9 Or, 452. 

19. Holt v. Holt, 204 Mass. 25, 26, 
90 NE 392 (“Undoubtedly, if the as- 
sault were in any degree participated 
in or encouraged or even afterwards 
approved by the husband, it would 
have been material evidence of cruel- 
ty on his part; in view of the duty 
of protection owed to a wife by her 
husband, it would P healers have been 

fi9 Cc —4 


(d) Permitting Cruelty by Third Per- 
Permitting those under his authority so to 
conduct themselves toward his wife as seriously to 
impair her health constitutes cruelty on the part 
_of the husband entitling the wife to a divoree.t® But 
it has been held that failure of a husband to re- 
strain a third person from committing an assault 
on his wife in his presence does not constitute 
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prior assent.!® 


tions.?2 


| 


as strong evidence against him as if 
he had himself committed the assault. 
But he cannot be held answerable for 
the act of a third person, even of 
one with whom his relations were as 
close and intimate as was alleged to 
be the case, here, unless he is shown 
to have made the act his own, either 
by procurement or previous assent 
or by acquiescence or subsequent ap- 
proval and adoption’). 

{a] Reason for rule.—Failure of a 
husband to restrain acts of cruelty 
toward his wife by their children 
should be imputed more to the weak- 
ness of a father than to the cruelty 
of the husband. Tourné y. Tourné, 9 
La. 452 

20. Menzer vy. Menzer, 83 Mich. 
319, 47 NW 219, 21 AmSR 605. 


21. Galigher v. Galigher, 49 Or. 
155, 89 P 146. 
22. Ala.—Morrison vy. Morrison, 


165 Ala. 191, 51 S 743; Turner v. Tur- 
ner, 44 Ala. 437; King v. King, 28 
AN 315; Moyler v. Moyler, 11 Ala. 
620. 

Cal.—Hidenmuller v..Eidenmuller, 
87 Cal. 364; Knapp v. Knapp, 23 Cal. 
A. 10, 136 P 719. 

Colo. —Sylvis v. Sylvis, 11 Colo. 319, 
lyf AP SA 

Ga.—Ogmore v. Ogmore, 41 Ga. 46; 
Gholston v.. Gholston, 31 Ga. 625. 

Ill.— Kidd y. Kidd, 164 Ill. A. 542. 

Ind.—Mercer v. Mercer, 114 Ind. 
558, 17 NE 182. 

Iowa.—Sackrider v. Sackrider, 60 
Iowa 397, 14 NW 736; Sesterhen vy. 
Sesterhen, 60 Iowa 301, 14 NW 333. 

La.—Wells v. Johnson, 122 la, 
385, 47 S 690; Gehrkin v. Kinberger, 
118 La. 458, 43 S 50; Armant v. Ar- 
mant, 4 La. Ann. 137 (blows). 

Md.—-Sharp v. Sharp, 105 Md. 581, 
66 A 463; Ricketts v. Ricketts, 4 Gill 


105. 
Mass.—Jefferson v. Jefferson, 168 
Mass. 456, 47 NE 123; French vy. 


French, 4 Mass. 587. 
Mich.—Wall v. Wall, 196 Mich. 512, 


162 NW 1001; Utley v. Utley, 155 
Mich. 258, 118 NW 932. 
Minn.—Westphal v. Westphal, 81 


Minn. 242, 85 NW 988. 
Miss.—Holmes v. Holmes, 1 Miss. 


474. 

Mo.—Stevens v. Stevens, 170 Mo. A. 
322, 156 SW 68; Strahorn v. Stra- | 
horn, 82 Mo. A. 580. 


Nebr.—Unzicker v. Unzicker, 166 
NW 241;.Tietken v. Tietken, 60 Nebr. 
138, 82 NW 367. 


N. J.—Tyrrell v. Tyrrell, (Ch.) 3 A} 


266; Thomas v. Thomas, 20 N. J. Eq. 
Nilo 


N. Y.—Itzkowitz v. Itzkowitz, 33 
App. Div. 244, 53 NYS 356; Perry v. 
Perry, 2 Barb. Ch. 285 (limited di- 
vorce). 

N. C.—Scoggins v. Scoggins, 85 
as 347; Taylor y. Taylor, 76 N. C. 
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cruelty entitling her to a divorce unless he is shown 
to make the act his own either by procurement or 


Likewise if a wife actively aids 


her children in their cruelty toward her husband she 
is chargeable therewith;?° but an assault upon a 
husband by a third person in defense of the for- 
mer’s wife, which was not procured by the wife, 
does not entitle the husband to a divorce on the 
ground of cruelty.?? 

[§ 85] (2) Acts of Violence. 
personal violence producing physical pain or bodily 
injury and a fear of future danger are recognized as 
sufficient cause for divorcee in nearly all jurisdic- 
It is not every slight violence committed 
against the wife by the husband, however, even in 
anger, which will authorize a divorce.?* 
will slight acts of violence by a wife from which the 
husband can easily protect himself constitute cruelty 
entitling him to a divorce;2* but violent and’ out- 
rageous conduct by a wife toward her husband, ren- 
dering the proper discharge of the duties of married 


Continued acts of 


Much less 


Oh.—Jones v. Jones, Wright 244. 

Okl.—Clark v. Clark, 55 Okl. 67,-154 
P 1142. 

Or.—O’Brien v. eee 36 Ors 92) 
id Rie SSIS 

Pa.—Welfer v. Welfer, 54 Pa. Su-- 


per. 215. 

Tenn.—Young v. Young, (Ch. A.) 
57 SW 488. 

Tex.—Sharman v. Sharman, 18 Tex. 
ae Smith v. Smith, (Civ. A.) 200 SW 
1 s 

Va.—Owens v. Owens, 96 Va. 191, 
31 SE 72; Henninger v. Henninger, 
90 Va. 271, 18 SE 193. 

Wash.—Brigegs v. Briggs, 56 Wash. 
580, 106 P 126; Guerin v. Guerin, 45 
Wash. 486, 88 P 928. 


Actual violence in connection with: 
meecoger eae of adultery see infra 


Offensive language see infra § 97. 

[a] In Montana (1) a husband 
may browbeat or otherwise maltreat 
his wife and even do so in a brutal 
manner, provided only that his mis- 
treatment does not produce manifest 
bodily injury and is not repeated. 
Ryan v. Ryan, 33 Mont. 406, 84 P 
494. (2) But formerly he could not 
raise his hand against his wife, ex- 
cept in absolute defense of his life, 
or to prevent his receiving great bod- 
ily harm; and then he could use only 
force sufficient to protect himself 
from the danger. Albert v. Albert, 
5 Mont; 577,76°2 23) 52 AmR: 86; 

23. Ala.—Jones v. Jones, 189 Ala. 
286, 66 S 4. 

Fla.—Donald v. Donald; 21 Fla. 571. 

Ill—Henderson v. Henderson, 88 
Til, 248. 

Iowa.—Whaley v. Whaley, 68 Iowa 
647, 27 NW 809. 

Ky.—Finley v. Finley, 9 Dana 52, 
33 AmD 528. 

N, J.—Casey v. Casey, 83 N. J. Eq. 


603, 93 A 720; Rector v> Rector, 78 
Ne Je Hgi3s86. 79) A295: 
N. Y.—Donohue v. Donohue, 180 


App. Div. 561, 167 NYS 715 (limited 
divorce); Barrere v. Barrere, 4 Johns. 
Ch. 187 (per Chancellor Kent). 
eee ae as v. Richards, 1 Grant 

Porto Rico.—Dimas y. Ortiz, 8 Por- 
toekico) 399. 

W. Va—Huff v. Huff, 73 W. Va. 
330, 80 SE 846, 51 LRANS 282. 

[a] Slight abuse of a person, ac- 
companied by opprobrious language, 
is not cruelty to one of normal sen- 
sitiyeness, although it might imperil 
the life of a refined and delicate wife. 
Casey v. Casey, 83 N. J. Eq. 603, 93 
A 720. 

24. Ill.—Garrett v. Garrett, 252 Ill. 
318, 3238, 96 NE 882 [cit Cyc]; Aurand 
v. Aurand, 157 Ill. 321, 41 NE 859; 
Hitchins v. Hitchins, 140 Ill. 326, 
29 NE 888; De la Hay v. De la Hay, 
21 Ill. 252; Severns vy. Severns, 107 
TL. AS =142: 
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life impossible, is cruelty on her part.?° 
violence to constitute ground for divorce must be 
attended with danger to life, limb, or health, or be 
such as to cause reasonable apprehension of dan- 
ger,2° although in Pennsylvania this rule does not 
apply to a libel filed by a husband.?* 

(3) Conduct Exciting Fear of Harm— 
(a) In General. Actual violence is no longer a nec- 
essary element of cruelty as a ground for divorce ;”§ 


[$86] 


Iowa.—Peavey v. Peavey, 76 Iowa 
443, 41 NW 67. 

N. Y.—Perry v. Perry, 1 Barb. Ch. 
516. 

Pa.—Hexamer v. Hexamer, 42 Pa. 
Super. 226. 

W. Va—Huff v. Huff, 73 W. Va. 
330, 332, 80 SE 846, 51 LRANS 282 
[quot Cyc]. 

25. Seegor v. Seegor, 154 Ill. A. 
38; Lynch.v. Lynch, 33 Md. 328; Tor- 
lotting v. Torlotting, 97 Mo. A. 183, 
70 SW 941; Heilbron v. Heilbron, 158 
Pa.'297, 27 A 967, 38 AmSR 845. 

26. Cal.—Morris v. Morris, 14 Cal. 
76, 73 AmD 615. 

Ill.—Trenchard v. Trenchard, 245 
Ill. 313, 92 NE 2438; Maddox v. Mad- 
dox, 189 Ill. 152, 59 NE 599, 82 AmSR 
431, 52 LRA 628. 

Iowa.—Kinkade v. Kinkade, 164 
Iowa 56, 145 NW 318; Vanduzer v. 
Vanduzer, 70 Iowa 614, 31 NW 956; 
Whaley v. Whaley, 68 Iowa 647, 27 
NW 809; Knight v. Knight, 31 Iowa 
451. 

Mont.—Ryan v. Ryan, 33 Mont. 406, 
84 P 494. 

N. J.—Boyle v. Boyle, (Ch.) 67 A 
690 [aff 75 N. J. Eq. 293, 72 A 1118]. 

N. Y¥.—Donohue v. Donohue, 180 
App. Div. 561, 167 NYS 715 (limited 
divorce); McNulty v. McNulty, 119 
App. Div. 150, 104 NYS 251 (limited 
divorce). 

N. C.—O’Connor v. O’Connor, 109 
N. GCG. 139, 18 SH 887; Everton v. 
Everton, 50 N. C. 202. 

Tex.—Nogees v. Nogees, 7 Tex. 538, 
58 AmD 78. 

W. Va.—Huff v. Huff, 73 W. Va. 
330, 80 SE 846, 51 LRANS 282. 

[a] The term “outrages,” as used 
in statutes allowing divorce for cruel 
treatment, or outrages toward the 
other, means an outrage to the per- 
son, and will not admit of a con- 
struction embracing larceny or 
crimes against law or sound moral- 
ity. Lucas v. Lucas, 2 Tex. 112, 114. 

[b] Mere blows not resulting in 
bodily harm or in apprehension there- 
of and causing but slight unhappi- 
ness do not constitute cruelty. No- 
gees v. Nogees, 7 Tex. 538, 58 AmD 
78. 

27. Barnsdall v. Barnsdall, 171 Pa. 
625, $9 A343: Kay. Vv. Hay, 27 Ba: 
Super. 328 (it is not necessary that 
a wife’s cruel and barbarous treat- 
ment should endanger her husband’s 
life, it being only necessary that her 
conduct should be such as to render 
her husband’s condition intolerable 
and his life burdensome, although 
where the action is by the wife, it is 
necessary that the husband’s treat- 
ment should be such as to endanger 
her life). 


' 28. Hawaii.—lLyons y. Lyons, 21 
Hawaii 474. 
Iowa.—Pooley v. Pooley, 178 Iowa 


19, 157 NW 129. 

Mich.—McCue v. McCue, 191 Mich. 
1, 157 NW 369. 

N. H.—Robinson vy. Robinson, 66 
N. H. 600, 23 A 362, 49 AmSR 632, 
15 LRA 121. 

N. Y.—O’Neill v. O’Neill, 163 NYS 
250 (limited divorce). 

Pa.—Steiger v. Steiger, 41 Pa. Co. 
164. 

Porto Rico.—Frau v. Canals, 4 Por- 
to Rico 205. 

Tenn.—Gardner v. Gardner, 104 
Tenn. 410, 58 SW 342, 78 AmSR 924. 


See also cases infra note 29; and 
infra §§ 87, 88. 
89, « Alai—Carr) vi Carr, 171 -Ala. 
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[§§ 85-87 


any conduct justifying a reasonable apprehension 
of bodily harm is sufficient.?° 
however, a probability that future harm will en- 
sue,®° especially where both parties are at fault.®* 

[§ 87] (b) Threats. As a general rule words of 


There must exist, 


menace importing actual danger of bodily harm may 


600, 602, 55 S 96; Morrison v. Morri- 
son, 165 Ala. 191, 51 S 743; Fanner v. 
Fanner, 86 Ala. 322, 5 S 434; Smed- 
ley v. Smedley, 30 Ala. 714. 
Cal.—Morris v. Morris, 14 Cal. 76, 


73 AmD 615. 
Ga.—Stoner v. Stoner, 134 Ga. 368, 
67 SE 1030. 4 
Hawaii.—Bruns vy. Bruns, 21 Ha- 
wali 284. 
Ul.—Turbitt v. Turbitt, 21 Ill. 438. 
Iowa.—Caruthers vy. Caruthers, 13 
Iowa 266. 


_ Ky.—McClintock v. McClintock, 147 
Ky. 409, 144 SW 68, 39 LRANS 1127. 

La.—Thompson v. Hmery, 127 La. 
718, 53 S 968, 


Minn.—Williams v. Williams, 101 
Minn. 400, 112 NW 528. 
Miss.—Kenley v. Kenley, 3 Miss. 


vise 

Mo.—Doyle v. Doyle, 26 Mo. 545. 
Nev.—Kapp v. Seventh Judicial 

Dist. Ct., 31 Nev. 444, 453, 103 P 235 


[eit Cyc]: 
N Spence, 74 N. J. 


. J.—Spence vy. 
Eq. 786, 70 A 990. 

Eng.—Neeld v. Neeld, 4 Hage. Eccl. 
263, 265; Kenrick v., Kenrick, 4 Hagg. 
Rock 114; Harris v. Harris, 2 Phillim., 

W. Va.—Goff v. Goff, 60 W. Va. 9, 
53 SE 769, 9 AnnCas 1083. 

“Any conduct on the part of the 
husband, which furnishes reasonable 
apprehension that the continuance of 
the cohabitation would be attended 
with bodily harm to the wife, is le- 
gal eruelty to her: Carr y,. Carr, 
supra. 

{a] The reason is that courts in- 
terfere on the ground of cruelty to 
prevent future harm rather than to 
punish the offender for what has al- 
ready been done. Smedley v. Smed- 
ley, 30 Ala. 714; Morris v. Morris, 14 
Cal, 76, 73 AmD 615; Kapp v. Seventh 
Judicial Dist. Ct., 31 Nev. 444, 103 P 
235; Spence v. Spence, 74 N. J. Eq. 
786, 70 A 990; Weigel v. Weigel, 60 
Ne JE 832230471, ARIS ot Bla. Chkancv. 
Black, 30 N. J. Eq. 215 [rev on other 
grounds 31 N. J. Eq. 798]; English 
v. English, 27 N. J. Eq. 579; Close 
v. Close, 25 N. J. Eq. 504; Cook v. 
Cook,, 11 N. J. Hq. 195. See also 
supra note 6 [al]. 

30. Healy v. Healy, 77 Ark. 94, 90 
SW 845; Pittis v. Pittis, 82 N. J. Eq. 
635, 89 A 749; Saunders v. Saunders, 
82 N. J. Eq. 491, 89 A 518; Burton vy. 
Burton;o2e IN. dep Gc opel sou: 
Currey vy. Currey, 40 N. B. 96. 

31. Healey v. Healey, 77 Ark. 94, 
90 SW 845. 

32. Ala.—Smedley v. Smedley, 30 
Ala. 714; Hughes v. Hughes, 19 Ala. 


307. 
Wickland, 19 


Cal.—Wickland vy. 
Cal. A. 559, 126 P 507. 


Ilowa.—Sackrider v. Sackrider, 60 
Iowa 397, 14 NW 7386; Wheeler v. 
Wheeler, 53 Iowa 511, 5 NW 689, 36 


AmR 240; Cole v. Cole, 23 Iowa 433; 
Caruthers v. Caruthers, 13 Iowa 266; 
Beebe v. Beebe, 10 Iowa 133. 

La,.—Gastauer v. Gastauer, 132 La. 
941, 61 S 879. 
ge ore alley v. Bailey, 97 Mass. 

Mich.—McCue v. McCue, 191 Mich. 
1, 157 NW 369; Emery v. Emery, 181 
Mich, 146, 147 NW 452; Utley v. Ut- 
ley, 155 Mich. 258, 118 NW 932; Tay- 
lor v. Taylor, 73 Mich. 266, 41 NW 
413; Goodman v. Goodman, 26 Mich. 
417. 

Nebr.—Griffith v. Griffith, 77 Nebr. 
180, 108 NW 981. 


justify the granting of a divoree,®* if of such a 
character as to afford reasonable ground to appre- 
hend that they will be earried into effect.** 


And 

Nijn Hi—Harratt! nw. pp blarratteend 
N.. H. 196, 26. AmD 730. 

N. J.—Black v..Black, 30 N. J. Eq. 
215 [rev on other grounds 31 N. J. 
Hq: 19819 Cook: vy. ‘Cooks tigN. Jee bias 
ee Graecen v. Graecen, 2 N. J. Eq. 
459. 

N. Y.—Kennedy v.. Kennedy, 73 
N. Y. 869; Davies v. Davies, 55 Barb. 
130; Whispell v. Whispell, 4 Barb. 
217; Ruckman v. Ruckman, 58 HowPr 
278; Mason vy. Mason, 1 Edw. 278 
(limited divorce). 

N. C.—Little v. Little, 63 N. C. 22. 

Pa.—Sower’s App., Pa. ais 
Breinig v. Meitzler, 23 Pa. 156; Egolf 
v. Bgolf, 53 Pa. Super. 254 (threats 
considered as acts); Fay v. Fay, 
Pa. Super. 328; Howe v. Howe, 16 Pa. 
Super. 193; Butler v. Butler, 1 Pars. 
May Cas.4329;. 

Porto Rico.—Cruz v. Dominguez, 8 
Porto Rico 551. 

Tex.—Shook v. Shook, (Civ. A.) 125 
SW 638. 

Va.—Davenport v. Davenport, 106 
Va. 736, 56 SH 562. 4 
anor’ peek Une v. Freeman, 31 Wis. 

Eng.—Hulme y. Hulme, 2 Add. 
Eccl, 27; Houliston v. Smyth, 3 Bing. 
127, Li Cm 70; 200.4&) Peacaiel ceo, 
429; D’Aguilar’v. D’Aguilar, 1 Hagg. 
Eccl. 778, 3 EngEccl 329; Cousen v. 
Cousen, 11. Jur. N. S. 656; Birch—w. 
Birch, 42 L. J. P. & M. 23; Carpenter 
v. Carpenter, Milw. 159; Otway v. 
Otway, 2 Phillim. 95. 

Ont.—Lovell v. Lovell, 13 Ont. L. 
569, 8 OntWR 517. 

[a] Reason for rule.—‘‘The tenth 
article pleads that he abused her 
very much, cursed and swore at her 
bitterly, called her whore, and other 
opprobrious names; that he held his 
clenched fists to her face, and de- 
clared, that he would do for her; 
that he would be the death of her. 
It is said these are mere words; but 
these are acts amounting to an as- 
sault at common law, for which he 
would be bound over to keep the 
peace. Words of abuse and of re- 
proach create only resentment, and 
are not legal cruelty; but words of 
menace, intimating a malignant in- 
tention of doing bodily harm, and 
even affecting the security of life, are 
legal cruelty. The Court is not to 
wait till the threats are carried into 
execution, but is to interpose where 
the words are such as might raise a 
reasonable apprehension of violence, 
and excite such fear and terror as 
make the life of the wife intolerable. 
If rendering life intolerable be the 
true criterion of cruelty, what can 
have that effect more than continual 
terror, and the constant apprehen- 
sion of bodily injury? It may be 
shown that these were mere words 
of heat; but prima facie it is to be 
understood that a man means what 
he says.” D’Aguilar v. D’Aguilar, 1 
Hagg. Eccl. 773, 775, 3 EngEccl 329. 

33. Fla.—Beekman vy. Beekman, 53 


Fla. 858, 43 S 923. 

Tll.— Maddox v. Maddox, 189 TIIll. 
152, 59 NE 599, 82 AmSR. 431, 52 
nee 628; Harman v. Harman, 16 Ill. 

N. J.—Close v. Close, 24 N. J. Ha. 


338 [rev on other grounds 25 N. J. 


Eq. 526]. 
N. Y.—Whispell vy. Whispell, 4 
Barb. 217; McBride v. McBride, 9 


NYS 827; Anonymous, 17 AbbNC 231; 
Ruckman v. Ruckman, 58 HowPr 278 
(cases of limited divorce). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 87-88] 


threats made to a third person and communicated 
to the wife exciting in her a fear of danger af- 
But empty threats 
uttered in anger do not constitute ground for divorce 
in the absence of any attempt to carry them out.*° 
(4) Conduct Causing Mental Suffering 
It was formerly thought that 
actual bodily harm, or apprehension thereof, must 


ford her ground for relief.*4 


[§ 88] 
—(a) In General. 


N. C.—Little v. Little, 63 N. C. 22. 

Or.—Benfield v. Benfield, 44 Or. 94, 
T4 PP AQB: 

Pa.—Mason v. Mason, 131 Pa. 161, 
18 A 1021; Breinig v. Meitzler, 23 Pa. 


156. 

W. Va.—Lord v. Lord, 80 W. Va. 
547, 92 SH 749. 
pee eer eet v. Freeman, 31 Wis. 

34. Hollister v. Hollister, 6 Pa. 
449; D’Aguilar v. D’Aguilar, 1 Hage. 
Ecel. 773, 3 EngEccl 329. 
Gen Ill. —Vignos v. Vignos, 15 Ill. 

Iowa. —Carlisie v. Carlisle, 99 Iowa 
247, 68 NW 681; Freerking v. Freer- 
king, 19 Iowa 34. 

162 Ky. 


y.—Ramsey v. 
741, 172 SW 1082. 

Mass.—Hill v. Hill, 2 Mass. 150. 

N. Y.—Donohue v. Donohue, 180 
App. Div. 561, 167 NYS 715 (limited 
divorce). 

Tenn.—Shell v. Shell, 2 Sneed 716. 

W. Va.—Lord v. Lord, 80 W. Va. 
547, 92 SE 749. 

Eng.—N. v. N., 3 Swab. & Tr. 234. 

36. Ala.—Wood v. Wood, 80 Ala. 
254; Folmar v. Folmar, 69 Ala. 84; 
Hughes v. Hughes, 44 Ala. 698; Moy- 
ler v. Moyler, 11 Ala. 620. 

Cal.—MeDonald v. McDonald, 155 
Cale 66o,. 102 P- 927, 254LRANS a 
Barnes v. Barnes, 95 Cal. 171, P30% 
298, 16 LRANS 660. 

Conn.—Shaw v. Shaw, 17 Conn. 189. 

Ill.—Fizette v. Fizette, 146 Ill. 328, 
S40NE 2799s ehritz vo Eritz) 133° Ql. 
436, 28 NE 1058, 32 AmSR 156, 14 
LRA 685; Henderson v. Henderson, 
88 Ill. 248; Embree v. Embree, 53 Ill. 
394; Ratts v. Ratts, 11 Ill. A. 366. 

Ind.—Dickinson y. Dickinson, 54 
Ind. A. 538, 102 NE 389; Zweig v. 
Zweig, 46 Ind. A. 594, 938 NE 234. 

Kan.—Avery v. Avery, 33 Kan. 1, 
5 P 418, 52 AmR 523; Carpenter v. 
Carpenter, 30 Kan. 712, 2 P 122, 46 
AmR 108. 

Ky.—-Thornberry v. Thornberry, 2 
J. J. Marsh, 322. 


Ramsey, 


Me.—Hodlyoke y. Holyoke, 78 Me. 
404, 6 A 827. 
Mass.—Ford v. Ford, 104 Mass. 


198; Hill v. Hill, 2 Mass. 150. 

N. J.—Close v. Close, 24 N. J. Eq. 
338 [rev on other grounds 25 N. J. 
Eq. 526]. 

N. Y.—Davies v. Davies, 55 Barb. 
ae 37 HowPr 45; Walton v. Wal- 
ton, 32 Barb. 203, 20 HowPr 347 (sem- 
ble); Whispell v. Whispell, 4 Barb. 
217; De Meli v. De Meli, 67 HowPr 
20 [aft 11 NYSt 291 (aff 120 N. Y. 485, 
24 NE 996, 17 AmSR 652) ]; Ruckman 
Vv. Ruckman, 58 HowPr 278. 

Okl.—Hildebrand v. Hildebrand, 41 
Okl. 306, 137 P 711; Beach v. Beach, 4 
Okl. 359, 46 P 514. 

Pa.—Jones v. Jones, 66 Pa. 494. 

Vt.—Mathewson v. Mathewson, 81 
Vt. 178, 69 A 646, 18 LRANS 300. 


Wis.—Johnson v. Johnson, 4 Wis. 
135. 
Eng.—Evans v. Evans, 1 Hage. 


Const. 35, 4 EngEccl 310; Milford v. 
Milford, 37 L. J. P. & M. 77; Hudson 
v. Hudson, 3 Swab. & Tr. 314; Tom- 
kins v. Tomkins, 1 Swab. & Tr. 168. 

37. Trenchard y. Trenchard, 245 
Ill. 313, 92 NE 243; Maddox v. Mad- 
dox, 189 Ill. 152, 59 NE 599, 82 AmSR 
431, 52 LRA 628; Moon v. Moon, 6 
Sask. L. 41. 

38. See infra § 89. 

39. Ark.—Cate v. Cate, 53 Ark. 
484, 14 SW 675; Haley v. Haley, 44 
Ark. 429; Rose v. Rose, 9 Ark. 507. 

Cal.—Barnes v. Barnes, 95 Cal. 171, 
30 P 298, 16 LRA 660; Powelson v. 
Powelson, 22 Cal. 358; Perkins v. 
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Perkins, 29 Cal. A. 68, 154 P 488. 
Colo.—Harding v. Harding, 36 Colo. 
106, 85 P 423; Ward v. Ward, 25 Colo. 
33, 52 P 1105; Rosenfeld v. Rosen- 
feld, 21 Colo. 16, 40 P 49; Sylvis v. 
Sylviseel Color 7319, 17 Bro L2e 
Del.—McClenahan v. McClenahan, 
SOIMAS 64 7.o19 Lert ee yc]: 
D. C.—Ogden v. Ogden, 17 App. 104. 
Fla.—Prall v. Prall, 58 Fla. 496, 
50 S 8€7, 26 LRANS 577; Williams v. 
Williams, 23 Fla. 324, 2 S 768 (sem- 
ble). Donald v. Donald, 21 Fla. 571. 
Ga.—Brown v. Brown, 129 Ga. 246, 
58 SEH 825; Glass v. Wynn, 76 Ga. 319. 
Hawaii.—Lyons v. Lyons, 21 Ha- 
se 474; Bruns v. Bruns, 21 Hawaii 
84. 
Ida.—Donaldson vy. Donaldson, 170 
P 94; De Cloedt v. De Cloedt, 24 Ida. 


277, 183 P 664. 

Ind.—Dickinson v. Dickinson, 54 
Ind. A. 53, 102 NE 389; Zweig v. 
Zweig, 46 Ind, A. 594, 938. NE 234; 
Massey v. Massey, 40 Ind. A. 407, 
80 NE 977, 81 NE 782. 

Iowa.—Luettjohann 
hann, 147 Iowa 286, 126 NW 172; 
Rader v. Rader, 156 Iowa 2238, 113 
NW 817; Hullinger v. Hullinger, 133 
Iowa 269, 110 NW 470; Craig -v. 
Craig, 129 Iowa 192, 105 NW 446, 2 
LRANS 669; Wells v. Wells, 116 Iowa 
59, 89 NW 98; Sylvester v. Sylvester, 
109 Iowa 401, 80 NW 547; Blair v. 
Blair, 106 Iowa 269, 76 NW _ 700; 
Aitchison v. Aitchison, 99 Iowa’ 93, 
68 NW 578; Day v. Day, 84 Lowa 
221, 50 NW "979; Dolittle v. Dolittle, 
78 Lowa 691, 43 ‘NW 616, 6 LRA 187; 
Wheeler v. ‘Wheeler, 53 Iowa 511, 5 
NW 689, 36 AmR 240; Cole v. Cole, 
23 Iowa 4338. 

Kan.—Rowe v. Rowe, 84 Kan. 696, 
115 P 553; Avery v. Avery, 33 Kan. 
1, 5 BP. 418,° 52) AmR-523;, Carpenter 
v. Carpenter, 30 Kan. 712, 744, 2 P 
122, 46 AmR 108. 

Ky.—MecClintoeck v. McClintock, 147 
Ky. 409, 144 SW 68, 39 LRANS 1127; 
Hooe v. Hooe, 122 Ky. 590, 92 SW 
317, 29 Kyl 113, 5 LRANS 729,-13 
ange. 214; Beall v. Beall, 80 Ky. 
675. 

La.—Tourné y. Tourné, 9 La. 452. 


v. Luettjo- 


Me.—Holyoke v. Holyoke, 78 Me. 
404, 6 A 827. 

ae eel oy v. Bailey, 97 Mass. 
373. 


Mich.—McCue v. McCue, 191 Mich. 
1, 157 NW 369; Emery v. Emery, 181 
Mich, 146, 147 NW 452; Bearinger v. 
Bearinger, 170 Mich. 661, 136 NW 
1117; Root v. Root, 164 Mich. 638, 
130 NW 1$4, 32 LRANS 837, AnnCas 
1912B 740; Bailey v. Bailey, 121 Mich. 
236, 80 NW 32; Whitacre v. Whitacre, 
64 Mich. 232, 31 NW 327; Warner v. 
Warner, 54 Mich. 492, 20 NW 557; 
Whitmore v. Whitmore, 49 Mich. 417, 
13 NW 800; Palmer v. Palmer, 45 
Mich, 150, 7 NW 760, 40 AmR 461; 
Goodman v. Goodman, 26 Mich. 417. 


Minn.—Williams v. Williams, 101 
Minn. 400, 112 NW 528; Marks v. 
Marks, 56 Minn. 264, 57 NW 651, 45 
eae 466, 62 Minn. 212, 64 NW 
561. 

Miss.—Pierce v. Pierce, 38 S 46. 

Nebr.—Cronk v. Cronk, 92 Nebr. 


534, 188 NW 731; Miller v. Miller, 89 
Nebr. 239, 1381 NW 203, 34 LRANS 
360; Myers v. Myers, 88 Nebr. 656, 130 
NW 254; Mills v. Mills, 88 Nebr. 596, 
130 NW 419; Preuit v. Preuit, 88 
Nebr. 124, 129 NW 175; Ellison vy. El- 
lison, 65 Nebr. 412, 91 NW 403; Ber- 
dolt v. Berdolt, 56 Nebr. 792, 77 NW 
399. 

Nev.—Reed v. Reed, 4 Nev. 395. 

N. H.—Robinson vy. Robinson, 66 
N. H. 600, 23 A 862, 49 AmSR 632, 
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be shown to authorize granting a divorce on the 
ground of cruelty,’ and this doctrine seems still 
to prevail in a few jurisdictions ;*7 but this view has 
been generally repudiated and the modern doctrine 
is that any unwarranted conduct by either spouse 
which causes the other mental suffering of suffi- 
cient degree *® constitutes such cruelty as/ will au- 
thorize a divorce,®® as where a wife renders her 


ras: 121; Jones v. Jones, 62 N. H. 
463. 

N. J.— Black v. Black, 30 N. J. Eq. 
215 [rev on other grounds 31 N. J. 


Eq. 798]. 
N. Y.—Beebe v. Beebe, 174 App. 
Div. 408, 160 NYS 967 (limited di- 


vorce); Sheldon v. Sheldon, 146 App. 
Div. 430, 181 NYS 291 (limited di-. 
vorce); Kissam-v. Kissam, 21 App. 
Div. 142, 47 NYS 270 (limited di- 
vorce); Atherton v. Atherton, 82 Hun 
U9> SIN YS: 977. Laff, 155 No VY. 295-49 
NE 933, 68 AmSR 650, 40 LRA 291, 
5 AnnCas 92 (rev on other grounds: 
181 U. S..155,-21 SCt- 544, 45 L. ed. 
794)] Qimited divorce); Snyder v. 
Snyder, 98 Mise. 431, 162 NYS 607 
(limited divorce); Kinsey v. Kinsey, 
124 NYS 380 (imited divorce); Fow- 
ler v. Fowier, 11 NYS 419, 19 NYCiv 
Proc 282 (limited divorce); Lutz v- 
Lutz, 9 NYS 858; Bihin v. Bihin, 17 
AbbPr 19 (limited divorce). 

N. D.—Thompson v. Thompson, 32 
N. D. 530, 156 NW 492; Rindlaub v. 
Rindlaub, 19 N. D. 352, 125 NW 479; 
Mosher v. Mosher, 16 N. D. 269, 113. 
NW 99, 125 AmSR 654, 12 LRANS 
820; Mahnken v. Mahnken, 9 N. D. 
188, 82 NW 870. 

Oh.—Green v. Green, 9 Oh. Dec. 
(Reprint) 564, 15 CinecLBul 113. 

Okl.—Hildebrand v. Hildebrand, 
41 Okl. 306, 187 P 711; Lyon v. Lyon, 
39 Okl. 111, 1345 Bi 6508 Beach ive 
Beach, 4 Okl. 359, 46 P 514. 

Or.—Andrew v. Andrew, 53 Or. 581, 
99 P 938; Benfield v. Benfield, 44 Or. 
94, 74 P 495. 

Pa.—Barnsdall v. Barnsdall, 171 Pa. 
625, 33 A 343; Jones v. Jones, 66 
Pa. 494; Russell v. Russell, 37 Pa. 
Super. 848; Steiger v. Steiger, 41 Pa. 
Co. 164; Butler v. Butler, 1 Pars. Hq. 
Case 329% 

Porto Rico.—Morales v. Rivera, 8 
Porto Rico 442. 

Tenn.—Gardner v. Gardner, 104 
Tenn. 410, 58 SW 342, 78 AmSR 924. 

Tex.—Shreck v. Shreck, 32 Tex. 578, 
5 AmR 251; Wright v. Wright, 6 Tex. 
3; Sheffield vy Sheffield, 3 Tex. 79; 
Block v. Block, (Civ. A.) 190 SW 
528; Bingham v. Bingham, (Civ. A.) 
149 SW 214; Dawson v. Dawson, 63 
Tex. Civ. A. 168, 132 SW 379. 

Utah.—Holm vy. Holm, 44 Utah 242, 
L390 193 7. 


Vt.—-Mathewson v. Mathewson, 81 
Vt. 1738, 69 A 646, 18 LRANS 300. 
Va.—Kinsey v. Kinsey, 90 Va. 16, 


17 SE 819; Myers ‘v. Myers, 83 Va. 
806, 6 SE 630; Latham v. Latham, 30 
Gratt. (71 Va.) 307. 

Wash.—Morris v. Morris, 57 Wash. 
465,' 107. P 186. 

W. Va.—Goff v. Goff, 60 W. Va. 
9, 53 SE 769, 9 AnnCas 1083. 

Wis.—Cevene v. Cevene, 143 Wis. 
393, 127 NW 942; Reinhard v. Rein- 
hard, 96 Wis. 555, 71 NW 808, 65 
AmSR 66; Hacker v. Hacker, 90 Wis. 
325, 68 NW 278; Wachholz v. Wach- 
holz, 75 Wis. 377, 44 NW 506; Crich- 
ton v. Crichton, 73 Wis. 59, 40 NW 
Bes Freeman vy. Freeman, 31 Wis. 
PEASY 

Eng.—Kelly v. Kelly, L. R. 2 P. & 
D. 59; Bethune v. Bethune, [1891] P. 
205; Walmesley v. Walmesley, 69 L. 
Te Reps NG OSS 27 

Ont.—Lovell v. Lovell, 13 Ont. L. 
569, 8 OntWR 517, 11 Ont. L. 547, 563 
[cit Cyc]. 

“The modern and better-considered 
eases have repudiated this doctrine 
as taking too low and sensual a view 
of the marriage relation, and it is 
now very generally held that any 
unjustifiable conduct on the part of 
either the husband or the wife, which 
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husband’s living with her unbearable by bemeaning 
him and refusing to attend to her household duties,*° 
or by wantonly assailing his character and demand- 
ing his expulsion from membership in a fraternal 
organization to which he belongs,*! or where a hus- 
band compels his wife to submit to abortions there- 
by destroying her peace of mind and happiness by 
defeating the objects of the marriage relation,*? 
or where a husband shortly after his marriage 
offers his wife money to return to her former home 
because her health has become impaired, 
that he could not afford to marry a doctor’s bill, 
But the fact that a husband constantly 
objects to expenditures of his wife and upbraids 
her therefor does not entitle the wife to a divorce 
on the ground of cruelty where such conduct does 
not seriously affect her health or interfere with her 
interests or duties in public affairs.** 
fact that a wife is moody, whimsical, 
irascible and inconsiderate of her husband, failing to 
take an interest in his affairs or enter into the so- 


the wife.** 


so grievously wounds the mental 
feelings of the other, or so utterly 
destroys the peace of mind of the 
other as to seriously impair the bod- 
ily health or endanger the life of the 
other, or such as in any other man- 
ner endangers the life of the other, 
or such as utterly destroys the le- 
gitimate ends and objects of matri- 
mony, constitutes ‘extreme cruelty’ 
under the statutes, although no phys- 
ical or personal violence may be in- 
flicted, or even threatened.” Carpen- 
ter v. Carpenter, 30 Kan. 712, 744, 2 
Pile 46 “AmR eos) lauet. with 
appr Avery v. Avery, 38 Kan. 1, 5, 
6 P 418-562 AmR-523]. 

[a] Reasons for rule.—(1) 
‘tal anguish, wounded feelings, con- 
stantly aggravated by repeated in- 
sults and neglect, are as bad as ac- 
tual bruises of the person; and that 
which produces the one is not more 
cruel than that which causes the 
other.” Glass v. Wynn, 76 Ga. 319, 
322. (2) “We find little patience with 
the insistence of the once semi- 
barbaric rule that afforded an avenue 
of escape to the injured wife only 
where physical violence was inflicted 
upon her.” Hildebrand v. Hilde- 
brand, 41. TOR!) 306, 312,°1387 BP 711. 
(3) “The conduct of the husband 
may produce such mental agony... 
as to be, even more cruel and inhu- 
man than if mere physical pain had 
been inflicted.” Kissam v. Kissam, 
21 App. Div. 142, 145, 47 NYS 270. 

[b] Under some statutes (1) the 
particular acts of cruelty complained 
of are not of themselves the deter- 
mining factor, but the determining 
question is as to whether the acts 
of cruelty caused grievous mental 
suffering. Donaldson v. Donaldson, 
(Ida.) 170 P 94. (2) But under oth- 
ers, only such acts by the wife as 
constitute legal cruelty will author- 
jze a divorce. Hexamer vy. Hexamer, 
42 Pa. Super. 226; Platt v. Platt, 38 


“Men- 


Pa. Super. 551. 

40. McGee v. McGee, 72 Ark. 355, 
80 SW 579. 

41. Dawson v. Dawson, 63 Tex. 


Civ. A. 168, 182 SW 379. 

42. Platner vy. Platner, (lowa) 162 
NW 613; Dunn vy. Dunn, 150 Mich. 
476, 114 NW 385; Sheldon v. Sheldon, 
146 App. Div. 430, 131 NYS 291 (lim- 
ited divorce). 

43. Broyles v. Broyles, 106 SW 
32 KyL 445 (limited divorce). 


44, Mahnken v. Mahnken, 9 N. D. 
188, 82 NW 870 

45. Branscheid v. Branscheid, 27 
Wash. 368, 67 P 812. 

46. . Elliott, 28 Del. 
406, 93 A 963; McClenahan v. Mc- 


Clenahan, 25 Del. 599, 80 A 677. 
Fla.—Wetherington v. Wethering- 
ton, 57 Pla. 551, 49 S 549. 
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result.*® 


stating 


And the 


exacting, 


[§ 90] 


Ga. : 
67 SE 1030; Brown vy. Brown, 129 Ga. 
246, 58 SE 825, 


Hawaii—Lyons vy. Lyons, 21 Ha- 
waii 474; Bruns v. Bruns, 21 Ha- 
waii 284. 

Ky.—McClintock v. McClintock, 147 


Ky. 409, 144 SW 68, 39 LRANS 1127. 
Mo.—Cunningham v. Cunningham, 


oo 202 SW 420. 
H.—Hart v. Hart, 68 N. H. 478, 
39 oy 430. 
N. J.—Weigel v. Weigel, 60 N. J. 
Bq. 322) 147 Ay 183. 
N. D.—Mahnken vy. Mahnken, 9 N. 
D. 188, 82 NW 870 


Okl.—Beach v. Beach, 4 Okl. 
46 P 514. 

Porto Rico.—Dimas yv. Ortiz, 8 Por- 
to Rico 399. 

Tex.—Eastman v. Hastman, 75 Tex. 
473, 12 SW 1107; Bloch v. Bloch, 
(Civ. A.) 190 SW 528; Ryan v. Ryan, 
(Civ. A.) 114 SW 464; Bush.v. Bush, 
(Civ. A.) 103 SW 217; McKay v. Mc- 
Kay,- 24 Tex. Civ. A. 629, 60 SW 318; 
Jonesi~Vv.2 Jones; "(Civ, 7A.) ©4111 Sw: 


413. 
v. Whitehead, 84 


Vt.—Whitehead 
Vt. 321, 79 A 516. 

Wis.—Johnson v. Johnson, 107 Wis. 
186, 88 NW 291, 81 AmSR 836. 
one C.—Walsh v. Walsh, 20 B. C. 

See also cases infra note 47. 

[a] In determining the question 
(1) whether the treatment could rea- 
sonably be expected seriously to in- 
jure the health of the person com- 
plaining, the effect and probable con- 
sequence of the misconduct upon 
such person is determinative, rather 
than whether it could be reasonably 
expected to endanger the health of a 
person of ordinary intelligence and 
strength. McClintock v. McClintock, 
147 Ky. 409, 144 SW 68, 39 LRANS 
1127; Robinson v. Robinson, 66 N. H. 
600, 28 A 362, 49 AmSR 632, 15 LRA 
121; Boyle v. Boyle, (Ch.) 67 A 690 
[aff Brive INigy elt aE Cw Sho) SRA 
1118 mem] (limited divorce); Lyon 
Ne pe aopah SE Orde Sr uilal 119, 134 
P 650. (2) “A court will look to the 
effect that actually has resulted, or 
that may be reasonably apprehended, 
rather than to the character of such 
acts and conduct, in deference to the 
view that while they might constitute 
very extreme cruelty in one case, 
they might constitute much less in 
another.” Lyon v. Lyon, supra. To 
same effect McClintock v. McClintock, 
supra. 

[b] While the youth of a wife 
cannot be an issue in an action by her 
against her husband for divorce on 
the ground of cruelty, yet it calls 
upon the husband for the greatest 
consideration and kindest of treat- 
ment. Boyle v. Boyle, (Ch.) 67 A 690 


359, 


[§§ 88-90 


cial life which he desires, does not entitle the hus- 
band to a divorce on the ground of cruelty.*® 

(b) Degree of Suffering. The general 
rule is that conduct causing mental pain to consti- 
tute cruelty must be such as to produce impairment 
of health or create a reasonable apprehension of that 
Hence, as a rule, treatment causing mere 
unhappiness, accompanied by no ill effects on the 
health, actual or threatened, is not such cruelty as to 
authorize a divorce.47 Where, however, the conduct 
of a spouse is calculated permanently to destroy the 
peace of mind and happiness of the other so as 
utterly to destroy the objects of matrimony, a di- 
vorce may be granted on the ground of cruelty;** 
and in those jurisdictions where extreme cruelty as 
defined by the statute includes the infliction of griev- 
ous mental ‘suffering as well as bodily injury, it is 
not necessary that such suffering produce impair- 
ment of health.*® 

(c) Abuse of Children, 
band may use force in protecting himself from un- 


While a hus- 


faft 75 No Js Hae 2293.2) ASS 
mem]. 
47. Colo.—Geisseman vy. Geisse- 


man, 34 Colo. 481, 88 P 635; Rosen- 
feld v. Rosenfeld, 21 Colo. 16, 40 P 
49; pa Ve Sylvis, 11 Colo. 319, ile? 
Pp 

ie __Blliott v. Elliott, 28 Del. 406,. 
93 A 963. 

D. C.—Ogden v. Ogden, 17 App. 
104; Densmore v. Densmore, 17 D. C. 
544. 

Ga.—Stoner v. Stoner, 134 Ga. 368, 
67 SE 1030; Smith vy. Smith, 119 Ga. 
239, 46 SEH 106. 

Hawaii.—Bruns vy. 21 Ha- 
waii 284., 

ras apie cot v. Donaldson, 170 
1 

Iowa.—Craig v. Craig, 129 Iowa 
192, 105 NW 446. 2 LRANS 669; Mc- 
Kee v. McKee, 77 Iowa 464, 42 NW 
372; Maben’ v. Maben, 72 Towa 658, 
34 NW 462; Vanduzer v. Vanduzer, 70 
Iowa 614, 31 NW 956; Knight v. 
Knight, 29 Iowa 599; Cole v. Cole, 23 
tome 433; Beebe v. Beebe, 10 Iowa 
133. 

Minn.—Marks y. Marks, 56 Minn. 
264, 57 NW 651, 45 AmSR 466, 62 
Minn. 212, 64 NW 561. 

Nev.—Reed v. Reed, 4 Nev. 395. 

N. H.—Hart v. Hart, 68 N. H. 478, 
39 A 430; Jones v. Jones, PAR ONE, (256 
463; Harratt Vv, Hlarratt,..@ IN.) oe 1963 
26 AmD 730. 

N. D.—Mahnken v. Mahnken, 9 
N. D. 188, 82 NW 870. 

Tex.—Claunch _ v. Claunch, (Civ. 
A.) 203 SW 930; McKay v. McKay, 34 
Tex. Civ. A. 629, 60 SW 318; Jones v. 
Jones, (Civ. A.) 41 SW 413. 

Va.—Myers v. Myers, 83 Va. 806, 6 
SH 630; Latham y. Latham, 30 Gratt. 
GaaNiae) 30% 

Wash.—Branscheid v. Branscheid, 
27. Wash. 368567. P8i27- 

Wis.—Johnson v. Johnson, 107 Wis. 
186, 838 NW 291, 81 AmSR 836. 

48. Ga.—Myrick v. Myrick, 67 Ga. 


Bruns, 


Ye fiao 
Ind.—Dickinson vy. Dickinson, 54 
Ind. A. 53, 102 NE 389. 
Iowa.—Aitchison v. Aitchison, 99 


Iowa 93, 68 NW 573. 

Ky.—McClintock v. McClintock, 147 
Ky. 409, 144 SW 68, 39 LRANS 1127; 
Broyles v. Broyles, 106 SW 212, 32 
KyL 445; Beall v. Beall, 80 Ky. 675. 

Mich.—Bearinger v. Bearinger, 170 
Mich. 661, 136 NW 1117; Dunn v. 
Dunn, 150 Mich. 476, 114 NW 3885. 

Minn.—Williams v. Williams, 101 
Minn. 400, 112 NW 528. 

N. Y.—Sheldon v. Sheldon, 146 App. 
Div. 430, 131 NYS 291 (limited di- 
vorce). 

Tex.—Dawson v. Dawson, 63 Tex. 
Civ. A. 168, 132 SW 379. 

49. MacDonald v. MacDonald, 155 
Cal, 665, 102 P 927,.25. LRANS, 45; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 90-93] 


reasonable interference by the wife in the proper 
chastisement of their child,®° yet if he maltreats the 
child solely to give the mother pain and as a result 
her health is impaired it is legal cruelty.5! Corporal 
punishment administered by. a wife to her step- 
daughter is not such eruel treatment of the hus- 
band as entitles him to a divorce.®? 

[§ 91] (dad) Adultery and Lewd Association. 
Adultery does not constitute cruelty as a ground 
for divoree;>* but it is cruelty toward a wife for . 
a husband to express his preference for, and openly 
consort with, lewd women,°? or with the wife of an- 
other man.*> But such conduct of the husband does 
not constitute cruelty if the wife does not know 
of it.6® It has also been held eruelty toward a wife 
for her. husband to threaten. or attempt to commit 
adultery,®>’ or to introduce into the bedroom of an 
invalid'wife a loose woman in an almost nude con- 
dition, coupled with lewd behavior,®* or to permit as 
members of his household women of ill repute.®® So 
it is cruelty toward a husband for his wife re- 
peatedly to leave his home and their young children 
for several days without excuse and consort with 
other men,®° or to receive a former lover clandes- 
tinely in her room at night and say that she loved 
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him,*! or to be guilty of such reprehensible, although 
Smith v. Smith, 119 Cal.-183, 48 P McDaniel v. 


fis Cia.) Bi 


not criminal, conduct with another man as is eal- 
culated to destroy her husband’s peace of mind 
and happiness.® 
[§ 92] (e) Attempts to Entrap. The conduct 
of either husband or wife in maliciously concocting 
schemes to entrap one or the other into the appear- 
ance of having committed adultery for the purpose 
of securing evidence to be used in a suit for divorce 
is cruelty which entitles the injured party to a di- 
voree,®® especially where the effect of such conduct 
has been to endanger the life of the party sought 
to be entrapped,** but, according to some authori- 
ties, not otherwise.*> It is not cruelty, however, 
on the part of a wife to employ a detective to fol- 
low her husband where she is induced to do so by 
the immoral conduct of the husband.*® 
[§ 93] (f) False Charges—aa. Of Adultery. 
Ordinarily, false charges of adultery made by either 
the husband or the wife maliciously and without 
probable cause constitutes legal cruelty,®” although 
it has been held that where the false charge is 
made by the wife the husband is not entitled to a 
divorce as for cruelty, unless he shows that from 
his temperament or calling the charges produced 
or were likely to produce mental suffering beyond 
the ordinary effect which such a charge would natu- 
McDaniel, (Ark.) } Waldhorn, 165 Mich. 130, 130 NW 199; 


730, 51 P 183; Barnes v. Barnes, 95 
Cal. 171, 30 P 298, 16 LRA 660 [overr 
Waldron v. Waldron, 85 Cal. 251, 24 
P 649, 858, 9 LRA 487]; Mahnken v. 
Mahnken, 9 N. D. 188, 82 NW 870; 
os v. Holm, 44 Utah 242, 139 P 

Ove 

50. Loring v. Loring, 17 Tex. Civ. 
A. 95, 42 SW 642. 

51. Dunlap v. Dunlap, 49 La. Ann. 
1696, 22 S 929; Everton v. Everton, 
50 N. C. 202; Suggate v. Suggate, 5 
Jur. N. S. 127; Timms v. Timms, 15 
ISH ROR Gs 

[a] In British Columbia the beat- 
ing must be in the presence of the 
wife and for the purpose of giving 
her pain. Timms v. Timms, 15 B. C. 
39. 


[b] Excluding stepchildren from 
the house without cause may be an 
-element of cruelty on the part of a 
husband. Cooper vy. Cooper, 78 Mich. 
316, 44 NW 381. 

[c] Lewd and indecent conduct 
toward a stepdaughter is not such 
eruel and inhuman treatment or per- 
sonal indignity as entitles the wife to 
a divorcee. Cline v. Cline, 10 Or. 474. 

52. Murchison v. Murchison, (Tex. 
Civ. A.) 171 SW 790. 

53. Haskell v. Haskell, 54 Cal. 
262; Allen y. Allen, 125 App. Div. 838, 
110 NYS 303 (limited divorce). 

54. Fla.—Hooker v. Hooker, 65 
Fla. 53, 61 S 121, 43 LRANS 964. 

Iowa.—Craig v. Craig, 129 Iowa 
192, 105 NW 446, 2 LRANS 669. 

<y.-—Zumbiel v. Zumbiel, 113 Ky. 
841, 69 SW 708, 24 KyL 590. 
Mich.—McClung v. McClung, 40 
v. Tower, 


Mich. 493. : 
N. 134 App. 
119 NYS .506. 


Y.—Tower 
Div. 670, 

[a] In Porto Rico to make lewd 
conduct a ground for divorce urider 
the statute authorizing a divorce for 
grave injuries the conduct must be 
such that it reaches a point of cru- 


elty. Cobos v. Clausel, 19 Porto Ri- 
co 760. 
55. Burns v. Burns, 173 Ky. 105, 


190 SW 683 (limited divorce). 
56. Lenning v. Lenning, 176 Ill. 
180, 52 NE 46. 


57. Gholston vy. Gholston, 31 Ga. 
625. 
58. Hooker v. Hooker, 65 Fla. 53, 


61 S 121, 43 LRANS 964. 

59. Davis v. Davis, 86 Ky. 32, 4 
SW 822, 9 Kyl 300; Miller v. Miller, 
78 N. C. 102; Rickard v. Rickard, 9 
Or. 168. ; 

60. BHistedt v. Histedt, 187 Mich. 
371, 153 NW 676. 


61. 

140 SW 980. 

62. Bearinger vy. Bearinger, 170 
Mich. 661, 136 NW 1117; Holm v. 
Holm, 44 Utah 242, So Te sO3, 

63. Van Voorhis v. Van Voorhis, 
94 Mich. 60, 53 NW 964; Graecen v. 
Graecen, 2 N. J. Hq. 459; Uhlmann v. 
Uhimann, 17 AbbNCas (N. Na) aes Of 
hes v. Thomas, 2 Coldw. (Tenn.) 

64. Fowler v. Fowler, 11 NYS 419, 
19 NYCivProc 282 (limited divorce). 

65. Blair v. Blair, 106 Iowa 269, 76 
NW 700 (such conduct was ‘most 
dastardly cruel and unréasonable,” 
but not ground for divorce in the 
absence of a showing that the wife’s 
life was endangered thereby). 

66. Dickinson v. Dickinson, 
Civ. A.) 138 SW 205. 

67. Cal—Brandt v. Brandt, 174 P 
55; MacDonald v. MacDonald, 155 
Cal. 665, 102 P4292", 25 LIRANS 45; 
Andrews v. Andrews, 120 Cal. 184, 52 
P 298; Powelson v. Powelson, 22 Cal. 
358; Wickland v. Wickland, 19 Cal. 
A b99, 126 PR) 50%. 

Fla.—Wetherington v. Wethering- 
ton, 57 Fla. 551, 49 S 549. 

Ga.—Miller v. Miller, 139 Ga. 282, 
(7 SE 21; Ray v. Ray, 106 Ga. 260, 
32 SE 91. 

Ind.—Stewart v. Stewart, 175 Ind. 
412, 94 NE 564; Driver v. Driver, 52 
NE 401; Graft v. Graft, 76 Ind, 136; 
Cooper Vv. Cooper, 51 Ind. A. 374, 99 
NE 782. 

Iowa.—Pooley v. Pooley, 178 Iowa 
19, 157 NW 129; Turner v. Turner, 122 
Iowa 113, 97 NW 997; Haight v. 
Haight, 82 NW 443; Evans y. Evans, 
82 Iowa 462, 48 NW 809. But see 
Harkins vy. Harkins, 99 NW 154 
(where the court said that a hus- 
band’s charge of his wife’s unchas- 
tity was not ground for divorce 
where “the charge does not appear 
to have been made in the presence of 
others, or to have materially affected 
the plaintiff’s health’); Blair v. Blair, 
106 Iowa 269, 76 NW 700 (holding 
that the fact that a husband on sev- 
eral occasions insinuated that his 
wife was too free with other men 
did not constitute cruelty authorizing 
a divorce). 

Kan,—Avery v. Avery, 33 Kan. 1, 5 
P 418, 52 AmR 523; Carpenter v. Car- 
penter, 30 Kan. 712, 2 P 122, 46 AmR 
108. 

Ky.—Smith v. Smith, i181 Ky. 55, 
68, 203 SW 884 [cit Cyc]; Trapp v. 
Trapp, 46 SW 213, 20 KyL 335. 

Mich.—Krusinski vy. Krusinski, 170 
Mich. 561, 1836 NW 593; Waldhorn v. 


(Tex. 


Delor v. Delor, 159 Mich. 624, 124 
NW 544: Campbell v. Campbell, 149 
Mich. 147, 112 NW 481, 119 AmSR 
660; Van Voorhis v. Van Voorhis, 94 
Mich. 60, 53 NW 964; Whitmore v. 
Whitmore, 49 Mich. 417, 13 NW 800; 


Goodman v. Goodman, 26 Mich. 417. 
Minn.—Hertz v. Hertz, 126 Minn. 
65, 147 NW 825; Williams v. Wil- 
liams, 101 Minn. 400, 406, 112 NW 
528 [cit Cyc]; Wagner v. Wagner, 36 
Minn, 239, 30 NW 766. 

Nebr.—McNamara v. McNamara, 93 
Nebr. 190, 1839 NW 1045; Votaw Vv. 
Votaw, 90 Nebr. 699, 134 NW 410; 
Miller v. Miller, 89 Nebr. 239, 131 
NW 2038, 34 LRANS 360; Sample v. 
Sample, 82 Nebr. 87, 116 NW 953; 
Walton v. Walton, 57 Nebr. 102, 77 
NW 392; Berdolt v. Berdolt, 56 Nebr. 
792, Ti NW 399. 

Nev.—Kelly v. Kelly, 18 Nev. 49, 
LP 194, 51 AmR, 732% 

N. J—Smith v. Smith, 40 N. J. 
Kq. 566, 5A 109. 

N. Y.—Smith v. Smith, 92 App. Div. 
442; 87 NYS 1387; Straus v. Straus, 67 
Hun 491, 22 NYS 567; Kennedy v. 
Kennedy, 47 N. Y. Surer. 56, 60 How 
Pr 151; Fowler v. Fowler, 11 NYS 
419,-19 NYCivProc 282; Uhlmann v. 
Uhlmann, 17 AbbNCas 236. 

N. C.—Green v. Green, pl 3l) NoaG, 
533, 42 SE 954, 92 AmSR 7838. 

Okl.—Hildebrand v. Hildebrand, 41 
Okly 3065131355 13 Pe (it “PeitaCy ejr 

Or.—Andrew v. Andrew, 53 Or. 531, 
99 PB 938; Crow, Vv. Crow, 29 Or. 392; 
45 P 761; Herberger v. Herberger, 16 
Or. 327, 14 P 70; Eggerth v. Eggerth, 
15) 4Or=5 626; 26 ’p goes McMahon v. 
McMahon, 9 Or. 525 

21 Ra. 
Dist. 341. 

Porto Rico.—Cruz v. Dominguez, 8 
Porto Rico 551. 

Tenn.—Lyle v. Lyle, 86 Tenn. 372, 
6 SW 878; Thomas v. Thomas, 2 
Coldw. 123. 

Tex.—Williams v. Williams, 67 
Tex. 198, 2 SW 823; Bahn vy. Bahn, 
62 Tex. 518, 50 AmR 539; Jones .v. 
Jones, 60 Tex. 451; Pinkard v. Pink- 
ard, 14 Tex. 356, 65 AmD 129; Bloch 
v. Bloch, \(Civ. A.) 190 SW 528; Riv- 
ers v. Rivers, (Civ. A.) 133 SW 524; 


Aycock v. Aycock, (Civ. A.) 131 SW 
1139; Shook v. Shook, (Civ. A.) 125 
SW. 6388. 

Utah.—Doe v. Doe, 48 Utah 200, 
158 P 781. 


Wash.—Morris v. Morris, 57 Wash. 
465, 466, 107 P 186; Guerin v. Guerin, 
45 Wash. 486, 88 P 928; Markowski v. 
Markowski, 44 Wash. 594, 87 P 914; 
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rally have upon a man.®® So false charges of in- | cruelty.74 If the false accusations are wantonly and 


fidelity made in connection with offensive language 
or acts of violence or conduct creating a reasonable 
apprehension of violence have generally been held 
to constitute cruelty, although the charges might 
not of themselves justify a divorce.®® 
a few eases, however, in which it has been held that 
false charges of adultery, whether made by the 
husband 7° or the wife,74 are not of themselves 
ground for divorcee, at least not a single unfounded 
charge without aggravating circumstances.” 
some cases hold that such charges are not ground 
for divorce if made, while the parties are living 
apart,’? but others hold that the mere fact that 
husband and wife were living separate and apart 
does not necessarily prevent false and malicious 
charges of infidelity from constituting extreme 


Page v. Page, 43 Wash. 293, 86 P 582, 
117 AmSR 1054, 6 LRANS 914. 

W. Va.—Maxwell v. Maxwell, 69 
W. Va. 414, 71 SE 571. 

“To a sensitive wife... charges 
of unchastity ... would constitute 
a cruelty compared with which the 
most brutal physical assault would 
be a soothing balm.” “Morris v. Mor- 
supra. 

[a] 

doned adultery made by a husband in 
the presence of his children consti- 
tute cruelty entitling his wife to di- 
vorce. McDuffee v. McDuffee, 169 
Mich. 410, 1385 NW 242. 
' [b] Implied charges.—Where the 
husband had so conducted himself to- 
ward his wife in the street as to 
have her taken by a passer-by as a 
prostitute, this, as the leading fact 
in a series of wrongful acts, was ac- 
cepted as adequate foundation for a 
divorce. Milner v. Milner, 31 L. J. 
P. & M. 159. 

[c] In West Virginia the false ac- 


cusation by a husband against his 
wife of adultery which will consti- 
tute a cause for divorce must be 
made under such circumstances as 
to bring the wife into disrepute, af- 
fecting her reputation for chastity 
and inflicting upon her grievous men- 
tal suffering, impairing, or likely to 
impair her health and mind, and ren- 
dering cohabitation miserable and 
unendurable. Maxwell v. Maxwell, 69 
W. Va. 414, 71 SE 577. 

False charges of infidelity as indig- 
nities see infra § 155. 

68. McAlister v. McAlister, 71 
Tex. 695, 10 SW 294. 

69. Cal.—Smith v. Smith, 119 Cal. 
Nee eee be nroU, bok, ks Evan. Vs 
Bryan, 7° Cal: Unrep. Cas. 19°"70 -P 
304. 

Conn.—Morehouse v. Morehouse, 70 
Conn. 420, 39 A 516. : 

Ga.—Myrick v. Myrick, 67 Ga, 771. 

Tll.— Ward v. Ward, 103 Ill. 477. 

Iowa.—Shook vy. Shook, 114 Iowa 
592, 87 NW 680; Doolittle v. Doo- 
little, 78 Iowa 691, 43 NW 616, 6 
LRA 187; Wheeler v. Wheeler, 53 
Iowa 511, 5 NW 689, 36 AmR 240. 

Ky.—Harl v. Harl, 73 SW 756, 24 
KyL 2163; Zumbiel v. Zumbiel, 113 
Ky. 841, 69 SW 708, 24 KyL 590. 

Mich.—Cooper v. Cooper, 78 Mich. 
316, 44 NW 381; Taylor v. Taylor, 73 
Mich. 266, 41 NW 413; Walsh _ v. 
Walsh, 61 Mich. 554, 28 NW _ 718; 
Palmer v. Palmer, 45 Mich. 150, 7 
NW 760, 40 AmR 461. 

Mo.—Allen v. Allen, 31 Mo. 479. 

Nebr.—Pederson vy. Pederson, 88 
Nebr. 55, 128 NW 649; Walton v. Wal- 
ton, 57 Nebr. 102, 77 NW 392. 

Nev.—Gardner vy. Gardner, 23 Nev. 
ZO woo. woo. 

N. J.—Black v Black, 30 N. J. Eq. 
215 {rev on other grounds 31 N. J. 
Eq. 798]; Thomas v. Thomas, 20 N, J. 
Eq. 97; Cook v. Cook, 11 N. J. Hq. 195; 
Graecen v. Graecen, 2 N. J. Eq. 459. 
N. Y.—wWaltermire v. Waltermire, 
110 N. Y. 183, 17 NE 739; Kennedy v. 


Reminders of previously con- | 


There are | malicious.7”® 


And 
faith.78 


Kennedy, 73 N. 

Pa.,—Oxley v. 
43 A 340; Mason vy. Mason, 131 Pa. 
DGS ALO ais 

Tenn.—Lyle v. Lyle, 86 Tenn, 372, 
6 SW 878. 

Tex.—Cartwright v. Cartwright, 18 
Tex. 626. 

Wash.—Lee vy. Lee, 3 Wash. 236, 28 
P 355. 

70. Folmar y. Folmar, 69 Ala. 84; 
lyons. v. lyons, 24 , Hawaii | 474; 
Spence v. Spence, 74 N. J. Eq. 786, 70 
A 990 Q(imited divorce). 


369 


71. Holyoke v. Holyoke, 78 Me. 
404, 6 A 827. 
7a. ‘Landlich® y: “Tandlich;, *21 *Pa. 


Disty Llsi. 

73. De Meli v. De Meli, 5 NYCiv 
Proc 306. 67 HowPr 20 [aff 11 NYS 
291 (aff 120 N. Y. 485, 24 NE 996, 17 
AmSR 652)] (semble); Beach v. 
Beach, 4 Okl. 359, 46 P 514. 

74. MacDonald vy, MacDonald, 155 
Cal. 665, 102 P 927, 25 LRANS 45; 
Stewart v. Stewart, 175 Ind. 412, 94 
NE 564; Miller v. Miller, 89 Nebr. 
239, 181 NW 2038, 34 LRANS 360; 
Smith v. Smith, 8 Or. 100. 

Ark.—Wilson v. Wilson, 134 
SW 9638. 

Cal.—Brandt v. Brandt, 174 P 55; 
De Haley v. Haley, 74 Cal. 489, 16 
P 248, 5 AmSR 460, 

Ky.—Rogers v. Rogers, 17 SW 573, 
13 KyL 526. 

Minn.—Wagner v. Wagner, 36 Minn. 
239, 30 INW %66. 

Or.—Smith v. Smith, 8 Or. 100. 
ee es v. Barber, 2 AmLJNS 

Tex.—Jones v. Jones, 60 Tex. 451; 
Simons v. Simons, 13 Tex. 468. 

{a] Thus (1) where plaintiff’s 
complaint for divorce charges. de- 
fendant with having committed adul- 
tery and with contracting a venereal 
disease in consequence, and such 
charges are not sustained by the evi- 
dence, the falsity of the charges is 
sufficient ground for granting defend- 
ant’s cross action for divorce, as con- 
stituting the cruel treatment and in- 
dignities charged by defendant. Wil- 
son v. Wilson, (Ark.) 134 SW 963. 
(2) Where, in an action by the wife 
for a divorce on the ground of cruel 
and inhuman treatment, the husband, 
by cross petition, makes unfounded 
charges as to the wife’s chastity, and 
on the trial introduces testimony to 
bastardize: the issue, a divorce will 
be granted on the wife’s petition, al- 
though the evidence adduced by her 
as to cruel and inhuman treatment is 
not sufficient to entitle her to a di- 


vorce. Rogers v. Rogers, 17 SW 573, 
13 KyL 526. 
[b] Charge of antenuptial preg- 


nancy.—A false and malicious charge 
by a husband in a cross bill filed by 
him for divorce that his wife was 
pregnant by someone other than him- 
self when he married her and that 
she concealed the fact from him 
tends to cause the wife “grievous 
mental suffering’ and is a sufficient 


YY 
Oxley, 191 Pa. 434,) 


maliciously made in a pleading in a divorce suit and 
thus become a matter of public record, their formal 
nature aggravates the eruelty,”> and when made 
without probable cause, they are presumed to be 
So charges of adultery made by a 
husband while an action for divorce is pending by 
his wife will be considered as aggravating the former 
acts of cruelty relied on for divoree.’? 
charges of adultery, however, to constitute cruelty 
authorizing a divorcee must have been made in bad 
If made in good faith, upon reasonable 
ground for believing them to be true, they afford 
no ground for divorce,’® although it has been held 
that if a husband, making the charges, did not in 
fact believe them, he is guilty of cruelty, notwith- 
standing he had reasonable ground for believing 


False 


greund to sustain a subsequent bill 
by’ the wife for divorce. Haley v. 
Haley 2 Cal, Unrep. Cas. 761, 14 P 

76. Wagner v. Wagner, 36 ‘Minn. 
239, 30 NW 766; Jones v. Jones, 60 
Tex. 451; Loring v. Loring, 17 Tex. 
Civ. A. 95, 42 SW 642. 

77. McNamara v. McNamara, 93 
Nebr. 190, 189 NW 1045. 

78. Rowe v. Rowe, 84 Kan. 696, 
115 P 553; Masterman v, Masterman, 
58 Kan, 748, 51 P 277; Lyon v. Lyon,, 
39. ‘Oki. a1, 134" P6500 Tandlich wwe 
Tandlich, 21 Pa. Dist. 1137; Scoland 
v. Scoland, 4 Wash. 118, 29 P 930. 
And see cases infra note 79. 

79. Ark.—Kientz v. Kientz, 104 
Ark. 381, 149 SW 86. 

Ga.—Fuller v. Fuller, 108 Ga. 256, 
33 SE 865. 

Ida.—Spofford v. Spofford, 18 Ida. 
115,. 108=P1054. 


Ill—Nullmeyer v. Nullmeyer, 49 
TY VACUO vo. 

Towa.—Coulthard v. Coulthard, 91 
Iowa 742, 60 NW 213; Evans v. 


Evans, 82 Iowa 462, 48 NW 809. 

Kan.—Masterman v. Masterman, 58 
Kan, 748, 51 P 277. 

Mo.—Bethel v. Bethel, 181 Mo. A. 
601, 164 SW 682; Rutledge v. Rut- 
ledge, 159 Mo. A. 661, 139 SW 1180; 
Ashburn v. Ashburn, 101 Mo. A. 365, 
74 SW 394. 

Nebr.—Sample v. Sample, 82 Nebr...” 
37, 116 NW 953. 

N. H.—Gordon y. Gordon, 77 N. H. 
597, ° 92) A 546. 

N. Y.—Woodrick v. Woodrick, 141 
ING ety Oo On NE Oo Oe teatime nO) 
468]; Kennedy v. Kennedy, 73 NY 


; 369; De Meli v. De Meli, 5 NYCivProce 


306, 67 HowPr 20 [aff 11 NYS 291 

(aff 120 N. Y. 485, 24 NE 996, 17 

AmSR 652)]. 
Okl.—Lyon v. Lyon, 89 Okl. 111, 

134 P 650; Beach v. Beach, 4 Okl. 359, 

46 P 514. 

ita eeee Vv. Boon, 12 Or. 437) Sor 
Pa.—Aikens y. Aikens, 57 Pa. Su- 


per. 424. 
Tex.—Loring v. Loring, 1% Tex. 
Civ. A. 95, 42 SW 642. 
Wash.—Blurock  v. Blurock, 4 


Wash. 495, 30 P 6387. 

{a] It is within the sound dis- 
cretion of the court to deny a peti- 
tion for divorce, notwithstanding 
proof of extreme cruelty in repeated 
false accusations of infidelity and 
unchastity, where the evidence tends 
to show that the falsely accused 
spouse is not without blame for the 
original excitation or subsequent per- 
petuation or increase of the suspi- 
cions of the accusing spouse which 
culminates in such accusation. Gor- 
don v. Gordon, 77 N. H. 597, 92 A 546; 
Lyon v. Lyon, 39 Okl. 111, 134 P 650. 

[b] Charge by spouse of unsound. 
mind.—An unfounded charge of in- 
fidelity made by a husband against 
his wife at a time when he was a 
nervous wreck and not accountable 
for his words and actions does not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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them to be true.8° So a false charge of adultery 
made as relevant testimony in another case is not 
ground for divorce.® 

Antenuptial unchastity. False charges by a hus- 
band that his wife was unchaste before her mar- 
riage entitles the wife to a divorce on the ground 
of cruelty.8? 

[§ 94] bb. Of Other Crimes, Etc. A false and 
malicious charge of crime resulting in mental suffer- 
ing to the injured party constitutes cruelty,®* espe- 
cially when coupled with inflammatory and insult- 
ing language ;*4 but an expression of fear by a wife 
while sick that her husband intended to poison her 
does not entitle him to a divorce on the ground of 
eruelty.25> A false charge of crime, however, does 
not constitute cruelty if the charge has some foun- 
dation in fact, as where the circumstances are such 
that a husband is justified in accusing his wife of 
an attempt to poison him;%* and according to some 
authorities, if the false charges do not result in an 
actual or threatened impairment of health, the per- 
son accused is not entitled to a divorce.§? False 
charges of crime may in connection with other causes 
amount to cruelty, even where they are insufficient 
of themselves to constitute that offense.®& But false 
arrest does not constitute ground for a divorce ;** 
and the fact that a husband confesses to his wife 
that he has committed crimes against third persons 
does not entitle the wife to a divorce on the ground 
of cruel and inhuman treatment.®® A wife may be 
entitle the wife to a divorce on the 88. 
ground of cruel treatment. Bethel v. 
Bethel, 181 Mo. A. 601, 164 SW 682. 

[c] Must be unfounded or mali- 
cious.— Whether accusations of in- 
fidelity made by one spouse against 
the other constitute extreme cruelty, 
within the statute, so as to be a 
ground of divorce, must be deter- 90. 


mined as a matter of fact in each|NW 158. 
particular case, and will not be given 91. Williams 


Nebr. 55, 


414, 71 SE 571. 


that effect unless shown to be 
either unfounded or malicious. Sam- 92. 
ple v. Sample, 82 Nebr. 37, 116 NW a 
953. 3. 
80. Walker v. Walker, 77 L. T.|184, 52 P 298. 
Rep. N. S. 715. : 


81. Mathewson y. Mathewson, 81 
Vt. 173, 69 A 646, 18 LRANS 300. 
-{a] fhe reason for this rule is 
that whatever a party testifies to in 
court on trial of an action against 
him, if pertinent and material to the 
subject of inquiry, is privileged, and 
the occasion excludes the legal no- 
dion of malice, and within that limit 
the protection is complete as against 
the other party, however false and 
malicious in fact the testimony may 
be. Mathewson v. Mathewson, 81 Vt. } some). 
173. 69 A 646, 18 LRANS 300. 95: 

g2. Haley v. Haley, 2 Cal. Unrep. 
Cas. 761, 14°P 92> Driver v. Driver, 
(Ind.) 52 NE 401; Morales v. Rivera, 
8 Porto Rico 442. 

83. See cases infra this note. 96. 

fa] Abortion and murder.—Poo- 
ley v. Pooley, 178 Iowa 19, 157 NW 
L295 97. 

{b] Bigamy.—Jones v. Jones, 62 
N. H. 463. 

[ec] Incest.—Palmer v. Palmer, 
45 Mich. 150, 7 NW 760, 40 AmR 461; 
Bray v. Bray, 1 Hagg. Eccl. 163, 3 


per. 


der the 
wicked persons, 


ited divorce). 


24 Mich. 482; 


“Profane, 
language, 


DIVORCE 


Marsh vy. Marsh, 64 Iowa 667, 
21 NW 130; Pederson v. Pederson, 88 | 625 
128 NW _ 649; 
Smith, 40 N. J. Hq. 566, 5 A 109; No- 
See v. Nogees, 7 Tex. 538, 58 AmD 


89. . Maxwell v. Maxwell, 69 W. Va. 
Bill v. Bill, 178 Iowa 1025, 157 


Minn. 400, 112 NW 528. 
MacDonald v. MacDonald, 155/né, 9 La. 452 
Cal. 665, 102 P 927, 25 LRANS 45. 

Andrews v. Andrews, 120 Cal. 


94. Russell v. Russell, 37 Pa. Su- 
348 (a divorce will be granted 
to a wife where the husband treated 
her aS a menial in the presence of 
servants, asserted that she was un- 
influence of designing 
circulated 
that she was of unsound mind, kept 
her in constant fear that he intended 
to resort to legal proceedings to test 
her sanity and deprive her of her lib- 
erty, affecting her health, and render- N. Y.—Fitzpatrick vy. Fitzpatrick, 
ing her life intolerable and burden- 


Reichert v. Reichert, 124 Mich, 
694, 838 NW 1008; Wilson v. Wilson, 
(Mo. A.) 190 SW 53; Kuster v. Kus- 
ter, 87 Misc. 186, 74 NYS 853 (lim- 


Berdolt v. Berdolt, 
792, 77 NW 399; Van Arsdalen vy. Van 
Arsdalen, 30 N. J. Eq. 359. 
Sturgis v. Sturgis, 173 Mich. 
597, 1389 NW 866; Bennett v;> Bennett, 
Shuster v. Shuster, 3 
Nebr. (Unoff.) 610, 92 NW 203. 
obscene 
habitually 
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guilty of cruelty by privately and publicly making 
false charges against her husband which render him 
a subject of derision and ridicule resulting in in- 
jury to his business,®! or by falsely charging him 
as unfit to be a member of any fraternal organiza- 
tion or to associate with decent people. 

[§ 95] ce. Of Insanity. False charges of in- 
sanity made by one spouse against the other may 
constitute cruelty,°? especially when coupled with 
other indignities.°* If, however, the charge is made 
in good faith upon a belief in its truth, it is not 
eruelty.% 

[§ 96] dd. Of Physical Incapacity. A false and 
malicious imputation of incapacity for the marital 
relation, causing mental suffering to the injured par- 
ty and consequent impairment of health, is cruelty 
for which a divorce may be granted.®* 

[§ 97] (g) Offensive Language. Whether the 
habitual use of rough language is a cause for di- 
voree on the ground of cruelty depends upon the 
character of the parties and the degree of cultiva- 
tion they exhibit.°7 It is generally held, however, 
that a systematic and continued use by the husband 
of vile, profane, and unkind language in the pres- 
ence of, and toward the wife, causing mental suffer- 
ing and threatening permanent injury to her health, 
entitles her to a divoree,®® especially when coupled 
with other misconducet,®® although there are a few 
cases in which it has been held that cruelty cannot 
consist of offensive language alone,! at least when 


Ga.—Gholston v. Gholston, 31 Ga. 


Iowa.—Pooley v. Pooley, 178 Iowa 
19, 157 NW 129; Rader v. Rader, 136 
Iowa 223, 113 NW 817; Luick v. 
Luick, 132 Towa 302, 109 NW 783; 
‘Berry v. Berry, 115. Iowa 548, 88 
NW 1075; Shook v. Shook, 114 Iowa 
592, 87 NW 680. 

La.—Gastauer v. Gastauer, 132 La. 
941, 61 S 879; Gehrkin v. Kinberger, 
118 La. 458, 483 S 50; Tourné vy. Tour- 


Smith v. 


Williams, 101 


Mich.—McCue v. McCue, 191 Mich. 
1, 157 NW 369; Emery v. Emery, 181 
Mich. 146, 147 NW 452; Warner v. 
Warner, 54 Mich. 492, 20 NW 557; 
Goodman v. Goodman, 26 Mich. 417; 
Bennett v. Bennett, 24 Mich. 482). 

Minn.—Marks v. Marks, 56 Minn. 
264, 57 NW 651, 45 AmSR 466, 62 
Minn. 212, 64 NW 561. 

Miss.—Allen vy. Allen, 31 Mo. 479; 
ee v. Rose, 129 Mo. A. 175, 107 SW 

Nebr.—Griffith v. Griffith, 77 Nebr. 
180, 108 NW 981. 


and 
reports 


21 Mise. 378, 47 NYS 737 (imited 
divorce). 

Or.—Coos v. Coos, 82 Or. 693, 162 P 
860, 862 [cit Cyc]; Benfield v. Ben- 
field, 44 Or. 94, 74 P 495; Ryan v. 
Ryan, 30 Or. 226, 47 P 101. 

Pa.—Braun vy. Braun, 194 Pa. 287, 
44 A 1096, 75 AmSR 699; Dietrick v. 
Dietrick, 14 Phila. 649. 

Tex.—Shook y. Shook, (Civ. A.) 125 
SW 638. 

Va.—Davenport v. Davenport, 106 
Va. 736, 56 SEH 562; Myers v. Myers, 
83 Va. 806, 6 SH 630. 

Wash.—Guerin v. Guerin, 45 Wash. 
486, 88 P 928; Page v. Page, 43 Wash. 


56 Nebr. 


and insulting 
indulged  to- 


EngEccl 76. wards a person of a sensitive na-|293, 86 P 582, 117 AmSR 1054, 6 
{d] Darceny.—Delor v. Delor, 159 | ture and refined feelings, may, doubt-; LRANS $14. 

Mich. 624, 124 NW 544. less, in some cases, amount to ex- [a] Under the Porto Rico statute 
[e] Murder.—Wright v. Wright, 6|treme cruelty.... But this, as aj|(1) grave injuries as a ground for 

Tex. 3 general rule, would be more readily | divorce include cruelty inflicted by 


84. Dowden vy. Dowden, 119 La. 


325, 44 S 115. 
85. Sapp v. Sapp, 71 Tex. 348, 9 


SW 258. 


the husband.” 


recognized, when used by the hus- 
band to the wife, than by the wife to 
Bennett v. Bennett, 24 
Mich. 482, 485 [quot Sturgis v. Stur- 


harsh and abusive language. Cruz v. 
Dominguez, 8 Porto Rico 551. .(2) 
But the language must be such as 
amounts to cruelty. Quifiones v. 


86. Disborough v. Disborough,j gis, 173 Mich. 597, 600, 139 NW | Rodriguez, 9 Porto Rico 291; Fernan- 
(N. J. Ch.) 26 A 852. . 866. dez v. Hernandez, 8 Porto Rico 
87. Kuhl v. Kuhl, 124 Cal. 57, 56 98. Cal.—Andrews v. Andrews, 120 | 229. 
P 629; Small v. Small, 57 Ind. 568;|Cal, 184, 52 P 298; Powelson v. Pow- 99. Oxley v. Oxley, 191 Pa. 474, 43 


Burney v. Burney, 11 Tex. Civ. A. 174, | elson, 22 Cal. 
32 SW 328; McDougall v. McDougall, 


5 Wash. 802, .32 P 749. 


358. 
Colo.—Rosenfeld v. Rosenfeld, 21 ie 
Colo. 16, 40 P 49. 


De Coito v. De Coito, 21 Hawalt 
Duberstein v. Duberstein, 171 


54 [19 C. 35] 
used only once or at intervals,? or when not in~ 
volving an attack on the wife’s chastity. So too 
as a rule the use of profane and abusive language 
by a wife toward her husband constitutes cruelty 
which entitles him to a divorece,* especially when 
coupled with other culpable conduct,’ although it 
has also been held that profane and abusive language 
by a wife toward her husband does not entitle him 
to a divorcee on the ground of cruel treatment.® To 
justify a divorce because of abusive language, it is 
not necessary that the language should have been 
used in the presence of any one other than the 
children of the parties.? Offensive language may 
in connection with actual or threatened violence con- 
stitute cruelty, even where it might not of itself 
be sufficient. And so too abusive language, coupled 
with acts of misconduct other than violence, may 
constitute cruelty, although the offensive language 
taken singly might not be sufficient.° However, 
mere rudeness of language, petulance of manners, 
austerity of temper, or an occasional sally of temper 
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[§§ 97-100 


which does not injure or threaten to injure the 
health of the complaining party does not consti- 
tute legal cruelty.?° 

[§ 98] (h) Unnatural Acts—aa. Masturbation. 
The practice of masturbation in the voluntary pres- 
ence of the wife is not cruelty, although her health 
may be injured by its effect on her feelings.1? 

[§ 99] bb. Sodomy. The commission of sod- 
omy by a husband is extreme cruelty toward the 
wife.}? 

[§ 100] (5) Conduct Imposing Hardship or 
Privation—(a) Failure to Provide Necessaries. 
Failure of a husband to support his wife when 
he is able to do so has generally been held to en- 
title the wife to a divorce on the ground of cruelty,"* 
especially when coupled with other misconduct,’* 
although under some statutes a different rule pre- 
vails.1° But nonsupport does not constitute cruelty 
where the husband has no means or ability to sup- 
port;!° and mere frugality on the part of a husband, 
compelling his family to live somewhat below his 


Tll. ‘133, 49 NE 316 [rev 66-Tll. A 


579]: Vignos v. Vignos, 15 Ill. 186; 
Hill v. Hill, 2 Mass. 150. 
2. Bingham v. Bingham, (Tex. 


Civ. A.) 149 SW 214; Bush v. Bush, 
(Tex. Civ. A.) 103 SW 217. 

Gr Scot Va Scott, 61. Nex. 119) 
Bingham v. Bingham, (Tex. Civ. A.) 
149 SW 214. 

4 McDaniel v. McDaniel, (Ark.) 
140 SW 980; Schweikert v. Schwei- 
kert, 108 Mo. A. 477, 88 SW 1095; Mo- 
sher v. Mosher, 16 N. D. 269, 1183 NW 
99, 125 AmSR 654, 12 LRANS 820; 
Banks v. Banks, 162 Wis. 87, 156 NW 
916. 

5. McGee v. McGee, 72 Ark. 355, 
80 SW 579; Waldhorn v. Waldhorn, 
165 Mich. 130, 130 NW 199; Begrow 
v. Begrow, 162 Mich. 349, 127 NW 4 
256, 139 AmSR 562. 

ee Moir v. Moir, (lowa) 165 NW 
1001. 

7. Andrews v. Andrews, 120 Cal. 
184, 52 P 298. 

8. Cal.—Johnson y. Johnson, 4 Cal. 
Unrep. Cas. 446, 35 P 6387. 

Ill.—Sharp v. Sharp, 116 Ill. 509, 6 
NE 15. 

Iowa.—Schichtl v.  Schichtl, 88 
Iowa 210, 55 NW 309; Beebe v. Beebe, 
10 Iowa 133. 

La.—Williams v. Varnardo, 117 La. 
905, 42 S 419; Duhon y. Duhon, 110 
La. 240, 34 S 428; Moclair v. Leahy, 
36 La. Ann. 583. 

Mich.—Stark v. Stark, 129 Mich. 
153, 88 NW 391; Thompson v. 
Thompson, 79 Mich. 124, 44 NW 424; 
Friend v. Friend, 53 Mich. 543, 19 
NW 176, 51 AmR 161. 

Miss.—Johns v. Johns, 57 Miss. 530. 

Mo.—Strahorn v. Strahorn, 82 Mo. 
A. 580. 

Nev.—Kapp v. Seventh Judicial 
Dist. Ct., 31 Nev. 444, 453, 103 P 235 
[eit Cyc]: 

N, Hi HMarratt v. Harratt; 7 N: Ho. 
196, 26 AmD 730. 

N. J.—Boyle v. Boyle, (Ch.) 67 A 
690 [aff 75 N. J. Eq. 293, 72 A 1118 
mem]; Thomas y. Thomas, 20 N. J. 
Eq. 97. 

N. Y.—Waltermire v. Waltermire, 
TMOMING wan boo, LiaNEE (oot bDaviesmy. 
Davies, 55 Barb. 130, 37 HowPr 45; 
Whispell v. Whispell, 4 Barb. 217. 

N. D.—De Roche vy. De Roche, 12 
N. D. 17, 94 NW 767, 1 AnnCas 221. 

‘ Oh.—Beatty v. Beatty, Wright 557. 

Or.—Decker vy. Decker, 56 Or. 381, 
108 P 777; O’Brien v. O’Brien, 36 Or. 
92, 57 P 374, 58 P 892. 

R. I.—Wilson v. Wilson, 16 R. I. 
U22 018 Al 102. 

Tenn.—Payne v. Payne, 4 Humphr. 
500, 40 AmD 660. 
ha a Mp 18 Tex. 
574. 

Va.—Kinsey v. Kinsey, 90 Va. 16, 
17 SE 819; Myers v. Myers, 88 Va. 


Taylor, 


'CivProe 306, 


806, 6 SE 630. 

Wash.—Briggs v. Briggs, 56 Wash. 
580, 106 P 126; Denison y. Denison, 4 
Wash. 705, 30 P 1100. 

Wis.-—Hacker v. Hacker, 90 Wis. 
325, 68 NW 278; Wachholz v. Wach- 
holz, 75 Wis. 377, 44 NW 506; Free- 
man v. Freeman, 31 Wis. 235; Pillar 
Vas billar 22 Wis: 658% 

9. Ark.—McGee v. McGee, 72 Ark. 
355, 80 SW 574. 

Cal.—Smith v. Smith, 119 Cal. 183, 
S8e PaO; DL veal Sos 

La.—Williams y. Varnardo, 117 La. 
905, 42 S 419. 

Mich.—Bailey v. Bailey, 121 Mich. 
236, 80 NW 32. 

Tex.—Dawson vy. Dawson, 63 Tex. 
Civ, A. 168, 132 SW 879. 

[a] Coupled with denial of right 
to see children.—Williams v. Varnar- 
do, 117 La. 905, 42 S 419. 

[bj] Coupled with slovenliness.— 
Bailey v. Bailey, 121 Mich. 236, 80 


NW 32. 

Cal.Andrews v. Andrews, 120 
. 184, 52 P 298; Waldron v. Wal- 
aren, 85 Cal, 251, 24 P 649, 858, 9 LRA 


Conn.—Shaw v. Shaw, 17 Conn. 189. 

Ga.—Stoner v. Stoner, 134 Ga. 368, 
IF 1030; Myrick v. Myrick, 67 Ga. 

Ill.—Duberstein v. Duberstein, 171 
Ill. 1383, 49 NE 316; Turbitt v. Tur- 
bitt, 21 Ill.: 438; Fritts v. Fritts, 36 
Tl: A. 3), [afi 138) Til. 436,.28 NE 
1058, 32 AmSR 158, 14 LRA 685]. 

Iowa.—Smith v. Smith, 179 Iowa 
723, 161 NW 698; Gceldner v. Goeld- 
ner, 158 Iowa 415, 139 NW 889; Pot- 
oer v. Potter, 75 Iowa 211, 39 NW 

70. 

Kan.—Rowe v. Rowe, 87 Kan. 696, 
115 P 553; Masterman y. Masterman, 
58 Kan, 748, 51 P 274. 

Ky.—Gains v. Gains, 19 SW 929; 
Finley y. Finley, 9 Dana 52, 33 AmD 


528. 

Mass.—Freeborn v. Freeborn, 168 
Mass. 50, 46 NE 428. 

Mich.—German v. German, 57 Mich. 
256, 283 NW 802; Johnson vy. Johnson, 
49 Mich. 639, 14 NW_ 670. 
pei ome ORY v. Kenley, 3 Miss. 


Nebr.—Gleason v. Gleason, 16 Nebr. 
15, 19 NW 784; Shuster v. Shuster, 
3 Nebr. (Unoff.) 610, 92 NW 203. 

N. H.-——Poor v. Poor, 8 N. H. 307, 29 
AmD 664. 

N. J.—Hewitt v. Hewitt, (Ch.) 37 


| A 1011; Coles v. Coles, 32 N. J. Ha. 


547; Davis v. Davis, 19 N. J. Eq. 180 

N. Y.—Umbach v. Umbach, 171 
NYS 1388; De Meli v. De Meli, 5 NY 
67 HowPr 20 [aff 11 
NYS 291 (aff 120.N. Y. 485, 24 NE 
996, 17 AmSR 652)]; Barrere v. Bar- 
rere, 4 Johns. Ch. 187. 

Pa.—Braun v. Braun, 194 Pa. 287, 


44 A 1096, 75 AmSR 699; Richards v. 
Richards, 1 Grant 3889; Buckland v. 
Buckland, 22 Pa. Dist. 965; Steiger v. 
Steiger, 41 Pa. Co, 164; Dietrick v. 
Dietrick, 14 Phila. 649; Sowers v. 
Sowers, 11 Phila. 213. 

Porto Rico.—Axtmayer v. Ortis, 19 
Porto Rico 476; Fernandez v. Her- 
nandez, 8 Porto Rico 229. ; 

Tenn.—Shell y. Shell, 2 Sneed 716; 
oo v. Hagood, (Ch. A.) 48 SW 

Tex.—Scott v. Scott, 61 Tex. 119; 
Bush vy. Bush, (Civ. A.) 103 SW 217. 

Eng.—Evans v. Evans, 1 Hagg. 
Const, 35, 4 EngHccl 310. 

1l. W. v. W., 141 Mass. 495, 6 NE 
541, 55 AmR 491. 

12. Crutcher v. Crutcher, 86 Miss. 
231, 38 S 337; Anonymous, 3 OhS&CP 
450, 2 OhNP 342. 

[a] The crime of pederasty, wheth- 
er restricted to sodomy, as commonly 
understood, or defined so as to in- 
clude bestial habits and improper in- 
timacy with the male sex, is cruel 
and inhuman treatment, within the 
meaning of the divorce. statutes. 
Seat v. Crutcher, 86 Miss. 231, 38 
sau Ind.—Eastes v. Eastes, 79 Ind. 
Ilowa.—Harnett v. Harnett, 55 Iowa 
45, 7 NW 394. 

Ky.—Wilson v. Wilson, 38 SW 140, 
18 KyL 741. 

La.—Moclair v. Leahy, 36 La. Ann. 
583 (limited divorce). 

Mich.—Wall v. Wall, 196 Mich. 512, 
162 NW 1001; Gellatly v. Gellatly, 
185 Mich. 382, 151 NW 1037; Cary v. 
Cary, 106 Mich. 646, 64 NW 510; 
Whitacre v. Whitacre, 64 Mich. 232, 
31 NW 327; Brown v. Brown, 22 Mich. 
242 (limited divorce). 

Oh.—Jones v. Jones, Wright 155. 

14. Bryan v. Bryan, 7 Cal. Unrep. 
Casi lo Omer 304. 

15. Maddox v. Maddox, 91 Ill. A. 
150 [aff 189 Ill. 152, 59 NE 599, 82 
AmSR 431, 52 LRA 628] (failure to 
provide a Suitable dwelling and suf- 
ficient clothing and food by the hus- 
band for his wife and children for 
three years does not constitute such 
extreme and repeated cruelty as en- 
titles the wife to a divorce). 


16. lJowa.—Rivers v. Rivers, 60 
Iowa 378, 14 NW 774. 
La.—Halls v. Cartwright, 18 la. 


Ann. 414. 
Mo.—Freeman v. Freeman, 94 Mo. 
A. 504, 68 SW 389. 
NG hae a v. Sowers, 11 Phila. 
Tex.—Loring v. Loring, 17 Tex, Civ. 
A. 95, 42 SW 642. 
[a]. The mere failure of a hus- 
band to support his wife does not en- 


title her to a divorce on the ground 
of cruel treatment where he endeay- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 100-105] 


means, is not sufficient cause for divorce on the 
ground of cruelty.17 

[§ 101] (b) Failure to Provide Medical Care. 
Where a husband negligently or willfully refuses to 
provide for a wife necessary medicines and medical 
attendance when able to do so, the wife is entitled to 
a divorce on the ground of eruelty,!® especially when 
such conduct is coupled with other misconduct.!® 
But the failure of a wife to care for her sick hus- 
band is not always such cruelty as to entitle the 
husband to a divorce,?° although the husband’s 
health may be temporarily injured by the wife’s 
failure to perform her duty.?4 

[§ 102] (c) Compelling Wife to Labor. Com- 
pelling a wife to perform work not suitable to her 
health and condition is cruelty entitling her to a 
divoree,?? especially when coupled with other acts 
of cruelty.2? But a husband is not chargeable with 
cruelty for compelling his wife to aid in farm la- 
bor, where she has been bred to farm life;** and 
where the work, although beyond the wife’s strength, 
is done by her voluntarily, the husband is not to be 
charged with cruelty.”® 

[$ 103] (d) Involving Husband in Difficulties. 
A wife’s extravagance and dishonesty in money mat- 
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cause for a divorce as constituting cruel and inhuman 
treatment.?6 The refusal of a wife to join her hus- 
band in the conveyance of real estate owned by him, 
thereby resulting in great financial loss to him, is 
not cruelty entitling the husband to a divoree.** But 
where a wife, after obtaining from her husband all 
of his property, compels him to leave his home and 
support himself by hard labor, he is entitled to a 
divorce on the ground of extreme cruelty.’§ 

[§ 104] (6) Conduct Directly Injuring Health 
——(a) Communication of Disease. The communica- 
tion of a venereal disease by a husband to his wife 
is such eruelty on his part as will entitle her to a 
divoree,?® unless he was ignorant of his condition *° 
or unless she consented to the intercourse with 
knowledge of the disease and its nature.3+ 

[§ 105] (b) Sexual Excess. Subjecting a wife 
to excessive sexual intercourse against her will to 
the injury of her health is cruelty affording her 
ground for divorce,®? if the husband knows or has 
reason to know the injury and suffering which his 
demands will inflict upon her.3* But the mere fact 
that a wife has reason to fear that her husband will 
compel her to occupy the same bed with him regard- 
less of the consequences to her health will not en- 


ters involving the husband in great difficulties is no | title her to a divorce where she has no reason to fear 


ors in good faith to procure employ- 
ment, although unsuccessful. Loring 
bye a Lt) Dex.) Civ, A. 95, 42\-SiwW 

17. Branch v. Branch, 144 Mich. 
167. 107 NW 897. 

18. Colo—Sylvis v. Sylvis, 11 
Coloy 39) iak Ob23 

Iowa.—Schichtl v. Schichtl, 88 
Towa 210, 55 NW 309; Dolittle v. Do- 
little, 78 Iowa 691, 43 NW 616, 6 LRA 
187. 

Kan.—Gibbs v. Gibbs, 18 Kan. 419. 
Nia Ae ate tea v. Leahy, 36 La, Ann. 

N. D.—Thompson y. Thompson, 32 
N. D. 530, 535, 156 NW 492 [cit Cyc]. 

Porto Rico.—Frau v. Canals, 4 Por- 
to Rico 205. 

Tex.—Eastman v. Hastman, 75 Tex. 
473, 12 SW 1107; Miller v. Miller, 72 
Nex. 200 k2eos Ww --L6O7s MWright. Vv. 
Wright, 6 Tex. 3. 

Eng.—Evans v. Evans, 1 Hage. 
Const. 35, 4 EngEccl 310; Dysart v. 
Dysart, 1 Rob. Eccl. 106. 

19. Mercer v. Mercer, 114 Ind. 558, 
17 NE 182; Hiecke v. Hiecke, 163 Wis. 
171, 157 NW 747, AnnCas1918B 497. 

[a] Thus leaving a wife without 
medical attendance when she was in 
a delicate condition, and refusing to 
speak to her for long periods of time, 
entitled her to a divorce on the 
ground of cruelty. Hiecke v. Hiecke, 
163 we 171, 157 NW 747, AnnCas1918 
B 497. 

20. Bonney v. Bonney, 175 Mass. 
7, 55 NE 461, 78 AmSR 473. 

21. Bonney v. Bonney, 

7, 55 NE 461, 78 AmSR 473 (it would 
seem from this case, however, that 
the rule would be otherwise where 
the husband was solely dependent on 
the wife for the necessary attention). 

22. Iowa.—Caruthers v. Caruthers, 

13 Iowa 266. 


Mich.—Gellatly v. Gellatly, 185 
Mich. 382, 151 NW 1037; De Zwaan v. 
De Zwaan, 91 Mich. 279, 51 NW 


998. 

N. Y.—Gloster v. Gloster, 23 App. 
Div. 336, 48 NYS 160 (limited di- 
vorce). 

Tex.—Huilker vy. Huilker, 64 Tex. 


Wis.—Pillar vy. Pillar, 22 Wis. 658. 

23. Stark v. Stark, 129 Mich. 153, 
88 NW 391 (holding that a wife was 
entitled to a divorce where it was 
shown that her husband had com- 
pelled her to do manual work upon 
a farm, and was guilty of other acts 
of eruelty): 

24. Detrick’s App., 117 Pa. 452, 11 
A 882. : 


175 Mass. ; 


25. Beyer v. Beyer, 50 Wis. 254, 
6 NW 807, 36 AmR 848. 

26. Weaver v. Weaver, 74 App. 
Div. 591, 77 NYS 568 [aff 178 N. Y. 
621 mem, 70 NE 1111 mem] (limited 
divorce). 

27. Hofman y. Hofman, 40 Ind. A. 
476, 82 NE 477. 

28. Benore vy. Benore, 198 Mich. 
113, 164 NW 468. 

29. Cal.—Venzke v. Venzke, 94 Cal. 
225, 29 P 449, 

Conn.—Morehouse vy. Morehouse, 70 
Conn. 420, 39 A 516. 

La. —Carbajal v. Fernandez, 130 
La. 812, 813, 58 S 581 [cit Cyc]. 

Me.—Leach v. Leach, 8 A 349. 

Mich.—Holthoefer v. Holtoefer, 47 
Mich. 260, 643, 11 NW 150; Canfield 
vy. Canfield, 34 Mich, 519. 

Mo.—Trammell v. Vaughan, 158 
Mo. 214, 59-SW 79, 81 AmSR 302, 51 
LRA 854; Goodman y. Goodman, 80 
Mo. A. 274. 
yee J.—Cook v. Cook, 32 N. J. Ea. 

N. C.—Long v. Long, 9 N. C. 189. 

Or.—Rehart v. Rehart, 25 P 775. 

Pa.—McMahen vy. McMahen, 186 
Pa. 485, 40 A 795, 41 LRA 802; Kulp 
v. Kulp, 34 Pa. Co. 338. 

Porto Rico.—Frau_  v. 
Porto Rico 205. 

R. I.—Wilson vy. Wilson, 16 R. I. 
122, 13 A 102. 

Tex.—Hanna v. Hanna, 3 Tex. Civ. 
Ave bie 20 SWie 720. 

Eng.—Morphett v. Morphett, L. R. 
1 PP. & D. 702; Boardman vy. Board- 
Man, da ke Lala Soe eso 
Vv. Brown, We. 182. 
Collett v. Collett, 1 Curt. Eccl, 
Ciocei bv. Ciocei,, Ly Spinksi9121,0426 
EnglL&Eq 604. 

[a] Although the disease was 
not communicated to the wife, yet 
where the husband, being afflicted 
before marriage, intentionally with- 
held the fact until after marriage, it 
constituted cruelty, since the knowl- 
edge of the fact when brought home 
to the wife was calculated to make 
her miserable to such a degree as to 
endanger her life or health or create 
a reasonable apprehension thereof. 
Leach v. Leach, (Me.) 8 A 349. 

[b] Communicating gonorrhea is 
cruelty. Venzke v. Venzke, 94 Cal. 
225, 29 P 499, ‘ 

30. Abramowitz v. Abramowitz, 
140 NYS 275 (limited divorce); An- 
onymous, 17 AbbNCas (N. Y.) 231 
Cape aes eae Long v. Long, 9 

1 


N:. C: 9. 
[a] Willfulness.—The communit- 
cation of a venereal disease to the! 


Canals, 4 


RSE Meo teen 


wife must have been willful on the 
part of the husband to establish it 
as cruelty. Brown vy. Brown, L. R. 1 
P. & D. 46; Ciocci v. Ciocci, 1 Spinks 
121, 26 EngL&EKq 604. 

{b] The husband is presumed to 
be aware of his condition. Board- 
man v. Boardman; (aR. vie eiré& D: 
233; Brown v. Brown, L. R. 1 P. & D. 


46. 

31. Rehart v. Rehart, (Or.) 25 P 
TilOwEN Ny NGS Lom NGOs 

32. Conn.—Mayhew v. Mayhew, 61 


Conn. 233, 23 A 966, 29 AmSR 195. 

Ill. Youngs vy. Youngs, 33 Ill. A. 
223° [aff 130 TL. 230, 22 eN (806; 17 
AmSR 313, 6 LRA 548]. 


owas iil ey. v. Ridley, 100 NW 
1122. 
Ky.—Coles v. Coles, 130 Ky. 349, 


351, 113° SW 417 [quot Cyc]. (evi- 
dence, however, held insufficient). 

Mich.—Branch v. Branch, 144 Mich. 
167, 107 NW 897; Walsh v. Walsh, 61 
Mich. 554, 28 NW 718. 

Minn.—Grant v. Grant, 53 Minn. 
181, 54 NW 1059. 

Mo.—Maget v. Maget, 85 Mo. A. 6. 

N. H.—Melvin v. Melvin, 58 N. H. 
569, 42 AmR 605. 

N. J.—English v. English, 27 N. J. 
Eq. 579; Moores v. Moores, 16 N. J. 
Eq. 275. 

Tenn.—Gardner v. Gardner, 104 
Tenn. 410, 58 SW 3842, 78 AmSR 924; 
4 Tennis Civ Ane DOS caus 
Wash.—MecdAllister v. McAllister, 
285 Wash; 613069) Pat 19): 

{a] Compelling to submit when 
sick.—McAllister v. McAllister, 28 
Wash. 613, 69 P 119. 

{b] Acts of the husband not per 
se unlawful, but which are carried 
to excess with knowledge that, so 
indulged, they were injurious to his 
wife’s health and endangered it, are 
sufficient to authorize a divorce for 
eEuelive Maget v. Maget, 85 Mo. A. 


{e] Extent of wife’s objection — 
To entitle a wife to maintain an ac- 
tion for divorce on the ground of ex- 
cessive sexual demands, constituting 
eruelty, it is not necessary, in order 
to show that she did not willingly 
comply with such demands, to prove 
that she engaged in an angry con- 
troversy or used physical force to 
repel the advances of the husband. 
ee v. Ridley, (lowa) 100 NW 

33. Mayhew v. Mayhew, 61 Conn. 
233, 23 A. 966, 29 AmSR 195; Youngs 
v. Youngs, 33 Ill. A. 228 [aff 130 Ill. 
Leas: 22 NE 806, 17 AmSR 313, 6 LRA 
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personal violence of any other character.*4 | 
(7) Habitual Intemperance. 
intemperance does not of itself constitute cruelty.*® 
But misconduct caused directly or indirectly by 
existing 


[§ 106] 


habitual drunkenness or 
therewith may constitute cruelty.?° 
held that occasional intoxication, 


eruel conduct and abusive language, may constitute 


extreme cruelty.®” 


[§ 107] 


habit is not legal cruelty. nS 


34. Shaw v. Shaw, 17 Conn. 189. 

35. Cal.—Haskell v. Haskell, 54 
Cali 262; 

Colo.—Sedgwick v. Sedgwick, 50 


polo: 164, 114 P 488, AnnCasi912C 
653. 

Ga.—Smith v. Smith, 119 Ga. 239, 
46 SE 106; Ring v. Ring, 118 Ga. 183, 


44 SE 861, 62 LRA 878. 


Miss.—Waskam v. Waskam, 31 
Miss. 154. 

Nebr.—Bain v. Bain, 79 Nebr. 711, 
113 NW 141. 


N. J.—Hague v. Hague, 85 N. J. Eq. 
537,95 A 192, 

N. Y.—Anonymous, 17 AbbNCas 
231 (limited divorce). 
Mas Cones v. Holland, 4 LegGaz 
; Tex.—Claunch v. (Civ. 
A.) 203 SW 980. 

69 
9 


Claunch, 


W. Va.—Maxwell v. Maxwell, 
W. Va. 414 71 SE 571. 

36. Ala.—Hughes v. Hughes, 
Ala. 307. 

Cal.—Grierson v. Grierson, 156 Cal. 
434, 105 P 120, 134 AmSR 137. 


Ida.—De Cloedt v. De ‘Cloedt, 24 
Ida. 277, 133 P 664. 
ee ey v. Coursey, 60 Ill. 
Towa.—Wheeler  v. Wheeler, 53 


Iowa 511, 5 NW 689, 36 AmR 240. 
La.—Gastauer v. Gastauer, 132 La. 
941, 61 S 879. 


Mich. —Murray v. Murray, 169 
Mich. 388, 135 NW 262. 
Mo.—Allen vy. Allen, 31 Mo. 479; 


Million v. Million, 106 Mo. A. 680, 
80 SW 290. 

Nev.—Gardner vy. Gardner, 23 Nev. 
207, 45° P. 139. 

N. Y.—Tower v. Tower, 134 App. 
Div. 670, 119 NYS 506 (limited di- 
vorce); Kissam v. Kissam, 21 App. 
Div. 142, 47 NYS 270 (limited di- 
vorce); Mason v. Mason, 1 Edw. 278 
(limited divorce). : 

Or.—Ryan v. Ryan, 30 Or. 226, 47 
Pyvou 

Pa.—Mason v. Mason, 131 Pa. 161, 
18 A 1021; Doan vy. Doan, 3 PaLJR 7, 
4 PaLJ 332. 

Tex.—Hastman vy. Eastman, 75 Tex. 
473, 12 SW 1107; Camp v. Camp, 18 
Tex, 528. 

Va.—Kinsey v. Kinsey, 90 Va. 16, 
17 SE 819. 

Wash.—Lee v. Lee, 3 Wash. 236, 28 


Jee BOE 
Wis.—Wachholz v. Wachholz, 75 
Wis. 3877, 44 NW 506; Crichton v. 


Crichton, 73 Wis. 59, 40 NW 6388. 
Pi le area hae v. White, 6 Jur. N. S. 

Can.—Rodman y. Rodman, 20 Grant 
ChecU7 Ga" 428% 

[a] Thus where a husband drinks 
habitually to intoxication, threatens 
the life of his wife, publicly defames 
her, and is guilty of other excesses, 
such as breaking up their furniture, 
she is entitled to a limited divorce. 


Gastauer vy. Gastauer, 132 La. 941, 
61 S 879. 

387. Hall v. Hall, 172 Mich. 219, 
137 NW 536. 


(8) Refusal to Cohabit and Desertion. 
The general rule is that in the absence of proof that 
the health of the complaining spouse is either in- 
jured or threatened, the refusal of the other to co- 
In some jurisdictions, 
however, a refusal to cohabit without cause author- 
izes divorce on the ground of cruelty,°° especially 
where such refusal has been persisted in for some 
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Habitual 


conjunctively 
And it has been 
accompanied by 


88. Ga.—FPinnebad v. Pinnebad, 
134 Ga. 496, 68 SH 73. 
Me.—Stewart v. Stewart, 78 Me. 


548, 7 A 473, 57 AmR 822. 
By ay dealer v. Cowles, 112 Mass. 
N. J.—Disborough vy. Disborough, 
(Ch.) 26 A 852; Burton v. Burton, 52 
N. J. Hg. 215, 27 A 825; Reid v. Reid, 
21N., de Big. 3381p 

Oh.—McKinney v. McKinney, 9 Oh 


S&CP765b;.,7 OhNP 259. 
Pa.—Klopfer’s App. 1 Mon. 81; 
Cunningham vy. Cunningham, 60: Pa. 


Super. 622; Platt v. Platt, 38 Pa. Su- 
per s5 dil Johnson v. Johnson, 81 Pa. 
Super. 53: Berger v. Berger, 23 Pa. 
Co. 232; Magill v. Magill, 3 Pittsb. 25. 

Porto Rico.—Axtmayer v. Ortiz, 19 
Porto Rico 476. 

Tex.—Lohmuller Vv. Lohmuller, 
(Civ. A.) 135 SW 751; Varner v. Var- 
ner, 35 Tex. Civ. A. 381, 80 SW 386. 

W. Va.—Wills v. Wills, 74 W. Va. 
709, 82 SE 1092, LRA1915B 770; Rey- 
nolds v. Reynolds, 68 W. Va. 15, 22, 
69 SE 381, AnnCas1912A 889 [cit 
Cyc]. 

Wis.—Schoessow v. Schoessow, 83 
Wis. 553, 538 NW 856. 

Eng.—D’Aguilar v. D’Aguilar, 1 
Hagg. Eccl. 773, 3 EngEccl 329. 

[a] The voluntary castration of 
the husband after marriage is not a 
ground for divorce. Berger v. Ber- 
ger w2snban Co, 42322 

{b] Imposing conditions.—(1) The 
refusal of a nervous and delicate 
wife, who would probably die under 


course with her husband save upon 
certain conditions which would not 
injure him, but would protect her, 
does not constitute “excesses, cruel 
treatment, or outrages’ sufficient to 
award a divorce. Lohmuller v. Loh- 
muller#iCTex. Civ. 7AD)) 1357 Siw “751: 
(2) Refusal of a wife to have unre- 
strained sexual intercourse does not 
entitle the husband to a divorce for 
cruel and barbarous treatment. Hex- 
amer v. Hexamer, 42 Pa. Super. 226. 

39. Hayes v. Hayes, 144 Cal. 625, 
78 P 19; ‘Nordlund v. Nordlund, 97 
Wash, 475, 166 P 795, LRA1918A 59. 


40. Wagner v. Wagner, (Mich.) 
168 NW 1019; Waldhorn v. Wald- 
horn, 165 Mich. 130, 130 NW 199; 


Case v. Case, 159 Mich. 491, 122 NW 
5388, 124 NW 565; Campbell y. Camp- 
bell, 149 Mich. 147, 112 NW 481, 119 
AmSR 660; Donaldsen vy. Donaldson, 
134 Mich. 289, 96 NW 448; Murnan v. 
Murnan, 128 Mich. 680, 87 NW 1039; 
Whitaker v. Whitaker, 111 Mich. 202, 
69 NW 1151; Menzer v. Menzer, 83 
Mich. 319, 47 NW 219, 21 AmSR 605; 
Nordlund v. Nordlund, 97 Wash. 475, 
166 P 795, LRA1918A 59 (refusal of 
wife to permit sexual intercourse for 


twelve years). 

41. Wagner v. Wagner, (Mich.) 
168 NW 1019. See also Stewart v. 
Stewart, 78 Me. 548, 553, 7 A 4738, 57 
AmR 822 (where Haskell, J., said: 
|“Whether from long’ continuance 
| without cause, in extreme cases, it 


child-birth, to engage in sexual inter- | 


l 


[§§ 105-109 


considerable time *° or has been aggravated by other 
acts amounting to cruelty.*? 
amount to eruelty.*? 

[§ 108] 5, Desertion—a. In General. A suit for 
divorce on the ground of desertion is the remedy 
which has been generally substituted by statute for 
the English process in like eases of a libel for res- 
titution of conjugal rights.*% 
ment of one spouse by the other for a certain length 
of time, which varies in the different jurisdictions, 
is generally made by statute a ground for divorce, 
either absolute or limited or both.** 

[§ 109] b. What Constitutes—(1) In General. 
Desertion or abandonment consists in the voluntary 
separation of one spouse from the other for the pre- 
seribed time without the latter’s consent, without 
justification, and with the intention of not return- 


Desertion does not 


Desertion or abandon- 


may not become ‘cruel and abusive 
treatment,’ is a question of fact, to 
be determined in each particular 
case, upon its own particular facts 
and circumstances;’ and where Pe- 
ters, Cs. Ji, gsaids|<.Sojtar asthe 
opinion of the learned Judge carries 
an implication that a refusal of ma- 
rital intercourse may not be so ex- 
treme as to amount to ‘cruel and abu- 
Sive treatment’... I do not concur. 
Impotence is a cause of divorce in 
this State. What is the difference to 
the husband, whether the wife can 
not, or will not, assent to marital in- 
tercourse? If a divorce lies in the 
first case, a fortiori should it in the 
latter—when the case presents an in- 
excusable and long continued refusal 
—not such as this case—but a clear- 
ly extreme. case’). 

eee Cal.—Smith v. Smith, 62 Cal. 

Ind.—Ruby v. Ruby, 29 Ind. 174. 

Me.—Stewart v. Stewart, 78 Me. 
548, 7 A 473, 57 AmR 822. 

Mass.—Southwick v. Southwick, 97 
Mass. 327, 98 AmD 95; Warren v. 
Warren, 3 Mass. 321. 

Mich.—Wagner v. Wagner, 168 NW 
1019; Murnan v. Murnan, 128 Mich. 
680, 87 NW 1039. 

Tex. —Slaughter y. Slaughter, (Civ. 
A.) 118 SW 1982. 

[a] Stealthily abandoning the 
wife and taking from her an infant 
child is not cruel treatment authoriz- 
ing a divorce. Slaughter v. Slaugh- 
ter, (Tex. Civ. A.) 118 SW 193. 

Desertion as ground see infra § 
108 et seq. 

43. Southwick v. Southwick, 97 
Mass. 327, 93 AmD 95 (but the rules 
and principles which govern the pro- 
ceedings are substantially alike in 
both classes of cases). See also Mar- 
riage [26 Cye 921]. 

44. Cal.—Silva v. Silva, 32 Cal. A. 
125,° 162): 7142: 

D. C.—Hitcheock v. Hitchcock, 15 
App. 81. 

Ill.—Trimmer v. Trimmer, 215 Ill. 
121, 74 NE 96 [aff 117 Ill. A. 64]. 

Ind.—Surber v. Surber, 176 Ind. 
399,196) INE} 1126; 

Iowa.—Seeds v. Seeds, 139 Iowa 
717, 117 NW 1069; Pfannebecker v. 
Pfannebecker, 133 Iowa 425, 110 NW 
618, 119 AmSR 608, 12 AnnCas 543; 
Kupka v. Kupka, 132 Iowa 191, 10% 
Nw 610. 

Ky.—Johnson y. Johnson, 145 Ky. 
488, 140 SW 656. 

La.—Hurry v. Hurry, 141 La. 954, 
76 S 160. 

Mass.—La Flamme y. La Flamme, 
210 Mass. 156, 96 NE 62, 69 LRANS 
1133; Franklin v. Franklin, 190 Mass. 
349, 77 NE 48, 4 LRANS 145. 


‘Mich.—Vercade v. Vercade, 147 
Mich. 398, 110 NW 942; Bentley v. 
Hosmer, 110 Mich. 626, 68 NW 650, 
69 NW 660; Warner v. Warner, 54 
Mich, 492, 20 NW 557. 

Minn.—Stocking v. Stocking, ‘76 
Minn. 292, 79 NW 172, 668. 

Mo.—Williams v. Williams, 121 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing.*® The refusal of a husband to support or make 
a home for his wife is not desertion on his part in 
the absence of proof of his ability so to do.#® Where 
the offense is described by statute as ‘‘willful and 
obstinate desertion,’’ 47 it is not only essential that 
the party complained of left voluntarily and against 


Mo. A. 349, 99 SW 42; Hall v. Hall, 77 
Mo. A. 600. 

“Nebr Kirkpatrick v. Kirkpatrick, 
81 Nebr. 627, 116 NW 499, 129 AmSR 
708, 16 LRANS 1071. 

Nev.—Blakeslee y. Blakeslee, 41 
Nev. 235, 168 P 950. 

N. J.—Myles v. Myles, 77 N. J. Ea. 
265, 76 A 10387. 

N. Y.—Drummond y. Drummond, 
171 NYS 477 (limited divorce). 

Or.—Herchback v. Herchback, 81 
Ore W51, 158 PP 526. : 

Pa.—Thompson y. Thompson, 50 
Pa. Super. 159; Merrick v. Merrick, 
43 Pa. Super. 13; King v. King, 36 
Pa. Super. 33; Hedderson v. Hedder- 
son, 35 Pa. Super. 629; Olson v. Ol- 
son, 27 Pa. Super. 128. 

Porto Rico.—Catala v. Calderon, 5 


Porto Rico 18; Huertas v. Marrero, 4 
Porto Rico 219. 
OQ’ ee 56 


Tex.—O’Farrell  v. 

Tex. Civ. A. 51, 119 SW 

re tee ay v. Lee, 112 Va. 719, 72 SE 
Wash.—Maloney v. Maloney, 83 

Wash. 656, 145 P 631; Patterson v. 

Patterson, 45 Wash. 296, 88 P 196. 
W. Va.—Burk v. Burk, 21 W. Va. 


445, 
[a] In Maryland the duration of 
abandonment and desertion, as 


ground for divorce a mensa et thoro, 
is immaterial. Etheridge v. Ether- 
idge, 120 Md. 11, 87 A 497. 

[b] ‘In New York the statute pre- 
seribes no time during. which the 
abandonment must continue to enti- 
tle the innocent spouse to a limited 
divorce. Silberstein v. Silberstein, 
156 App. Div. 689, 141 NYS 376 [rev 


on other grounds 218 N. Y. 525, 113 
NE 495]. 
45. U. S.—Cavanagh v. Worden, 5 


Mill. Rev. 162 [quot Cyc]. 
Ala.—Mayo v. Mayo, 74 S 971, 972 
[cit Cyc]; Israel v. Israel, 185 Ala. 
39, 64 S 67; Brown v. Brown, 178 Ala. 
121, 122, 59 S48 [cit Cye]. 
Ariz.—Andrade v. Andrade, 14 Ariz. 
379, 9387, 128 P8313 . [quot Cyc]: 


Ark.-—Craig v. Craig, 90 Ark. 40, 
117 SW 765. 
Sai LE ghee v. Morrison, 20 Cal. 


Colo.—Stein v. Stein, 5 Colo. 55. 

Conn.—Colt v. Colt, 90 Conn. 658, 
98 A 292; Todd v. Todd, 84 Conn. 591, 
80 A 7173 Tirrell v. Tirrell, 72 Conn. 
567, 45 A 153, 47 LRA 750; Bennett 
v. Bennett, 43 Conn. 313. 

Del.—_Ward v. Ward, 23 Del. 364, 
"TOMAS CLI. 

Ill.— Elzas v. Elzas, 171 Ill. 632, 49 
NE 717; Frank v. Frank, 178 Ill, A. 
557; Kirby v. Kirby, 157 Ill. A. 564. 

Iowa. — Pfannebecker v. Pfanne- 
becker, 133 Iowa 425, 110 NW 618, 119 
AmSR 608, 12 AnnCas 543. 

Ky.—Bishop v. Bishop, 155 Ky. 679, 
160 SW 176; Hale v. Hale, 137 Ky. 
831, 127 SW 475; Mayes v. Mayes, 115 
sw 717; Sharp v. Sharp, 113 SW 417; 
Cain v. Cain, 96 SW 1113, 29 KyL 
1163; Stevens v. Stevens, 123 Ky. 545, 
96 SW 811,°29 Ky LL. 9533 Orr<v. Orr; 8 


Bush 156. 
La.—Wilcox v. Nixon, 115 La. 47, 
130 Ma. 


388 S 890, 112 AmSR 266. 

Md.—Tomkey v. Tomkey, 
292, 100 A 288; Polley v. Polley, 128 
Md. 60, 97 A 526; Hubbard v. Hub- 
pard, 127 Md. 617, 96 A 860; Muller v. 
Muller, 125 Md: 72, 93 A 404; Buck- 
ner v. Buckner, 118 Md. 101, 84 A 
156, AnnCas1914B 628; Taylor v. Tay- 
lor, 112 Md. 666, 77 A 133; Matthews 
v. Matthews, 112 Md. 582, 77 A 249, 
29 LRANS 9205: Twigg v. Twigg, 107 
Md. 676, 69 A 517; Lynch v. Lynch, 33 
Md. 328. 

Mass.—Kendrick v. Kendrick, 188 
Mass. 550, 75 NE 151; Magrath v. 
Magrath, 103 Mass. 577, 4 AmR 579. 


DIVORCE 
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Mich.—Streicher v. Streicher, 168 
NW 409; Rose v. Rose, 50 Mich. 92, 
14 NW 711;. Porritt v. Porritt, 18 
Mich. 420. 

Mo.—Plymate v. Plymate, (A.) 180 
SW 29; Hall v. Hall, 77 Mo. A. 600; 
Davis v. Davis, 60 Mo, A. 545; Droege 
v. Droege, 55 Mo. A. 481. 

Mont.—Farwell v.- Farwell, 
Mont. 574, 581, 133 P 958, AnnCas 
1915C 78 [cit Cyc]. 

Nebr.—Kikel v. Kikel, 25 Nebr. 256, 
ape 180. 


Soa H.—Davis v. Davis, 37 N. H. 
N. J.—Thomas v. Thomas, (Ch.) 74 
A 125; Caffrey v. Caffrey, 74.:.N. J. 


Eq. 834, 70 A 922; Carroll v. Carroll, 
68 N. J. Eq. 724, 61 A 383; Sergent v. 
Sergent, 33 N. J. Hq. 204 [rev on oth- 
er erouues 36 N. J. Eq. 644]. 
N. Y.—Williams vy. Williams, 130 
N. Ye) 193,29 NEY 98,127 AmSR 517, 
14 LRA 220; Finkelstein we Finkel- 
stein, 174 App. Div. 416, 161 NYS 166 
(temporary absence not coupled with 
an intent not to return is not aban- 
donment); Silberstein v. Silberstein, 
156 App. Div. 689, 141 NYS 376 [rev 
on other grounds 218 N. Y. 525, 113 
NE 495]; Heyman v. Heyman, 119 
App. Div. 182, 104 NYS 227; Field v. 
Field, 79 Misc. 557, 139 NYS 673; 
Brokaw v. Brokaw, 66 Misc. 307, 123 
NYS 17; Rebstock v. Rebstock, 144 
NYS 289; Tabor v. Tabor, 140 NYS 
313 [aff 156 App. Div. 892 mem, 141 
NYS 1148 mem]; Simon v. Simon, 15 
Mise. 515, 37 NYS 1121 [aff 69 App. 
Div. 469, 39 NYS 573 (aff 159 N. Y. 


549 mem, 54 NE 1094 mem)]. 
men v. Milliner, Wright 
Or.—Luper v, sluper, 96: P 1099, 


1101 [quot Cyc]; State v. Luper, 95 
P 811; Ogilvie v. Ogilvie, 37 Or. 171, 
61 P 627; Sisemore v. Sisemore, 17 
Or. 542, 21 P 820. 

Pa.—Ingersoll v. Ingersoll, 49 Pa. 
249, 88 AmD 500; Croll v. Croll, 60 
Pa. Super. 415; Neagley v. Neagley, 
59 Pa. Super. 565; Pearce v. Pearce, 
53 Pa. Super. 129; Thompson v. 
Thompson, 50 Pa. Super. 159; Mer- 
rick v. Merrick, 43 Pa. Super. 13; 
Cooper v. Cooper, 37 Pa. Super. 246 
(separation by mutual consent in- 
sufficient); King v. King, 36 Pa. Su- 
per. 33; Schmidt v. Schmidt, 25 Pa. 
Dist. 802; Ames v. Ames, 24 Pa. Dist. 
164; Belles v. Belles, 22 Pa. Dist. 
661; Eckert v. Eckert, 20 Pa. Dist. 
835; Bechtel v. Bechtel, 18 Pa. Dist. 
1076; Marshall v. Marshall, (ee Pas 
Dist. 833, 34 Pa. Co. 541 [eit Cyc] 
(“abandonment” and “desertion” syn- 
onymous); Shannon vy. Shannon, 7 
Pa. Dist. 552; Com. v. Davison, 4 Pa. 
Dist. 103; Ferre v. Ferre, 42 Pa. Co. 
260; Steiger v. Steiger, 41 Pa. Co. 
164; Allen v. Allen, 36 Pa. Co. 241; 
Hague v. Hague, 304 Pan Cow 239) 
Sweeney v. ‘Sweeney, 26 Pa. Co. 485; 
Ferree v. Ferree, 19 Pa. Co. 67; Clark 
v. ‘Clark,@2 Chest: Col 333 Broughton 
v. Broughton, 1 Del. Co. 273; Bean 
v. Bean, 11 LancBar 138. 

Porto Rico.—Girot v. Crispin, 23 
Porto Rico 754; Caraballo v. Rio, 14 
Porto Rico 1; Moret v. Vasquez, 5 
Porto Rico 233. 

Tex.—Besch v. Besch, 27 Tex. 390. 

Va.—Walker v. Walker, 120 Va. 410, 
91 SE 180; Johnson v. Johnson, 117 
Va. 504, 85 SE 475; Devers v. Devers, 
115 Va. 517, 79 SE 1048; Lee v. Lee, 
112 Va. 719, 72 SE 689; Washington 
v. Washington, 111 Va. 524, 69 SE 
322; Crounse v. Crounse, 108 Va. 108, 
60 SE 627; Latham v. Latham, 30 
Gratt, (71 Va.) 307. 

Wash.—Hill v. Hill, 87 Wash. 150, 
151 P 268; Maloney v. Maloney, 83 
Wash. 656, 145 P 631; Patterson v. 
Patterson, 45 Wash. 296, 298, 88 P 


47 | 
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the will of the complainant, but that she remained 
away when it was her duty to return;*® and deser- 
tion may be willful but not obstinate where there 
is no effort at reconciliation on the part of the 
husband deserted.*® 


Separation—(a) In General. Mere 


196 [quot Cyc]. 

W. Va.—Crouch v. Crouch, 78 W. 
Va. 708, 90 SE 235; Duncan v. Dun- 
can, 69 'W. Va. 626, 12 SH 742; Bacon 
v. Bacon, 68 W. Va. 747, 750, 70 SE 
762 [quot Cyc]; Castilow v. Castilow, 
60 W. Va. 586, 55 SH 592; Martin v. 
Martiniy=-oo~ Wiel v Velie “OO Dame al un SieD mbar 
Alkire v. Alkire, 33 W. Va. 517, 11 
SE 11. 

“Tt is not-alone a specific act, but 
a continuing course of conduct.” Tir- 
rell v. Tirrell, 72 Conn. 567, 570, 45 A 
153, 47 LRA 750 [quot with approval 
Colt v. Colt, 90 Conn. 658, 98 A 292]. 

<T'o establish desertion three 
things must occur: Cessation from 
cohabitation continuing one year 
(statutory provisions); intention in 
the mind of the deserter not to re- 
sume cohabitation; the absence of the 
other party’s consent to the separa- 


tion.’”” Plymate v. Plymate, (Mo. A.) 
180 SW 29. 
[a] “‘Abandonment’ is... ‘the 


act of a husband or wife who leaves 
his or her consort willfully, and with 
an intention of .causing perpetual sep- 
aration.’’’ V&azquez v. Garcia, 7 Por- 
to Rico 396, 400. 

[b] Willful desertion as a ground 
for divorce implies separation with- 
out justification, so that where a hus- 
band was justified in leaving his wife 
by her misconduct, he was not guilty 
of willful desertion entitling her to 
a divorce. Farwell v. Farwell, 47 
i 574,,133 P 958, AnnCas1915C 


Consent of complainant see 
Intention not to return see infra 


infra 


: gpatinon tion as a defense see infra 

Misconduct causing complainant to 
leave see infra § 116. 

46. Bennett v. Bennett, 43 Conn. 
313; Corson: v.=Corson,; 69: N.. Ja Haq: 
5138, 61 A 157; Ingersoll v. Ingersoll, 
49 Pa. 249, 88 AmD 500. 

47. Hill v. Hill, 62 Fla. 493, 56 S 
941, 39 LRANS 1117; Sterling v. 
Sterling, 71 N. J. Hq. 59, 63 A 548; 
Foote v. Foote, (N. J. Ch.) 61 A 90. 

[a] “Obstinate” means deter- 
mined, fixed, persistent, and, where a 
wife during all the years of a sep- 
aration caused by her was deter- 
mined and persistent to put an end to 
the marriage relation, her desertion 
was “obstinate.” Hudson v. Hudson, 
59 Wa. 5.29; 532,51. S 857,-138 AmSR 
141, 29 LRANS 614, 21 AnnCas 278. 

[b] In Massachusetts and Michi- 
gan desertion to be a ground for di- 
vorce must be “utter.” Padelford v. 
Padelford, 159 Mass. 281, 34 NE 236; 
Vercade v. Vercade, 147 Mich. 398, 
110 NW 942. 

48. Hill v. Hill, 62 Fla. 498, 56 S 
941, 39 LRANS 1117; Cole v. Cole, 
(N. J. Ch.) 93 A 708; Rogers v. Rog- 
ers, 81 N. J. Eq. 311, 88 A 370 [rev on 
other grounds 81 N. J. Eq. 479, 86 A 
395, 46 LRANS 711]; Sterling v. 
Sterling; “iN. J-y Hg: 59% 632A Gass 
Wood v. Wood, 63 N. J. Eq. 688, 
53 A 51; Sweeney v. Sweeney, 62 
Nays Mig. 1367,.' 50" (A) 1853 Bowl- 
by v. Bowlby, 25 N. J. Eq. 406 [aff 
2bwIN, adie nd.2. 5701) sCornishy yaaCor= 
nish, 23 N. J. Eq. 208. 

{a] Although a husband’s fault 
may be greater, wife’s desertion may 
be obstinate if against his will. Mc- 
Cauley v. McCauley, (N. J. Ch.) 103 


A 20. 

49. Fraser v. Fraser, 87 N. J. Hq. 
633, 101 A 58, LRA1917F 738; Ojser- 
kis v. Ojserkis, (N. J. Ch.) 62 A 1138. 

[a] To turn separation by consent 
into a desertion to furnish ground 
for divorce the complaining spouse 


must end the agreement by request- 


58 [19C.J.] 


absence of one spouse from the other, although vol- 
untary, does not constitute desertion.°° 
be an actual breaking off of the matrimonial cohabi- 
tation,®! coupled with an intent in the mind of the 
offender to desert or abandon the other.®? 
an enforced separation under authority of a court B38 
or by confinement in an asylum does not consti- 
tute desertion ;>* but imprisonment of one of the 
spouses for life, after conviction for crime, will 
authorize a divorce on the ground of desertion.®® 
There may, however, be an actual cessation of mat- 
rimonial cohabitation, notwithstanding the guilty 
party visits the house of the other to see the chil- 
dren of the marriage,®°® unless during” those visits 
the parties cohabit as man and wife.°* 
absence of a statute to the contrary,°® there may be 
a cessation of cohabitation and a consequent deser- 


ing a resumption of matrimonial co- 
habitation. Hague v. Hague, 85 N. J. 


Hq. 537, 96 A 579. 
50. Ala.—Gray v. Gray, 15 Ala. 
CUE 


Fla.—Hill v. Hill, 62 Fla. 493, 56 S 
941, 389 LRANS 1117; Crawford v. 
Crawford, 17 Fla. 180. 

lowa.—Atkinson v. 67 
Iowa 364, 25 NW 284. 


Atkinson, 


Miss.—Fulton v. Fulton, 36 Miss. 
Aes 


nena rae v. Boos, 88 Mo. A. 530. 

N. J.—Ojserkis v. Ojserkis, (Ch.) 
62 A 113; Mook v. Mook, (Ch.) 48 A 
394; Bourquin Ve Bourduine 733s IN. di. 
Eq. 7; Cass v. Cass, 31 N. J. Eq. 626; 
Rogers v. Rogers, 18 N. J. Hq. 445; 
Cook v. Cook, 13 N. J. Eq. 263; Jen- 
nings v. Jennings, 13 N. J. Eq. 38; 
Ford v. Ford, 6 N. J. Eq. 542. 

Pa.—Graham v. Graham, 153 Pa. 
450, 25 A 766; Ingersoll v. Ingersoll, 
49 Pa. 249, 88 AmD 500; McCampbeli 
v. McCampbell, 64 Pa. Super. 143; 
Olson v. Olson, 27 Pa. Super. 128; 
Bechtel v. Bechtel, 18 Pa. Dist. 1076; 


Hannigan v. Hannigan, 14 YorkLeg 
Rec 18 

Va. 21 Gratt. 
(62 Va.) 43. 


W. Va.—Hall v. Hall, 69 W. Va. 175, 
71 SE 103, 34 LRANS 758; Burk v. 
Burk, 21 W. Va. 445. 

[a] The fact that the parties do 
not occupy the marital bed but live 
in different parts of the same house 
does not authorize a divorce on the 
ground of desertion. Keesey v. Kee- 
sey, 160 Cal. 727, 117 P 1054. 

51. Ark.—Rie v. Rie, 34 Ark. 37. 

Iowa.—Kupka v. Kupka, 132 Iowa 
191, 109 NW 610. 

Ma.-—Muller v. Muller, 125 Md. 72, 
93 A 404. 

Mo.—Plymate v. Plymate, (A.) 180 
SW 29; Davis v. Davis, 60 Mo. A. 545. 

Pa.- 5, 120 Pap 320, 14 
A 60; MeCampbell v. McCampbell, 64 
Pa. Super. 143; Olson vy. Olson, 27 
Pa. Super: 128. 

Porto Rico.—Mercado y. Pab6én, 7 
Porto Rico 357. 

Va.—Bailey v. Bailey, 21 Gratt. (62 
Wa.) 435 

W. Va.—Hall v. Hall, 69 W. Va. 
Loy (1 SH 1035534 LRANS 758; Tillis 
v. Tillis, 55 W. Va. 198, 46 SE 926; 
Burk v. Burk, 21 W. Va. 445. 

{a] Thus, although the husband 
gives his wife only a meager or no 
support, denies much of his society, 
puts his wife in a house separate 
from his ordinary residence because 
she refuses to live at his residence, 
and yet does not break off the mat- 
rimonial cohabitation, there is no de- 
sertion by either. Burk vy. Burk, 21 
W. Va. 445. ; 

52. See infra § 128. 

53. Weld v. Weld, 27 Minn. 330, 7 
NW 267. 

[a] An order of court in statu- 
tory proceedings to compel mainte- 
nance is not proof of desertion. 
Carey vy. Carey, 25 Pa. Super. 223. 

54. Blandy v. Blandy, 


————_—___—__— 


; der 
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There must 


Hence 


ties.® 


So in the 


(D. C.) 5385; Baker v. Baker, 82 Ind: 
146; Andrews v. Andrews, 120 Ky. 
718, 87 SW 1080, 90 SW 581, 27 KyL 
1119; Pile v. Pile, 94 Ky. 308, 22 SW 
215, 15 KyL 88. 

55. Davis v. Davis, 102 Ky. 440, 43 
SW 168, 19 KyL 1520, 39 LRA 403. 

F aE ak as ground see supra 

Separation from necessity as a de- 
fense to desertion see infra § 178. 

56. Rie v. Rie, 34 Ark. 37; Clear- 
man v. Clearman, 2 NYS 356, 15 NY 
CivProce 313. 

57. See infra § 118. 

58. See statutory provisions; 
eave i0se Le Newel hos. 

[a] Formerly in New York in or- 
to obtain a separation on the 
ground of abandonment it was neces- 
sary to show both abandonment and 
refusal or neglect to support. Ruck- 
.aan v. Ruckman, 58 HowPr 278; Ah- 
renfeldt v. Ahrenfeldt, Hoffm. 47 (un- 
der 2 Rev. St. 147, § 49 subd 3). 

59. Ill—Elzas v. Elzas, 171 Ill. 
632, 49 NE 717. 

Ky.—Klein v. Klein, 96 SW 848, 29 


KyL 1042. 
Mass.—Magrath v. Magrath, 103 
66 N. J. 


Mass. 577, 4 AmR 579. 

N. J.—Power v. Power, 

Hig: 320; 58 As 11925— 105 AmSR 653; 
Gates v. Gates, 60 N. J. Eq. 486, 46 
AAT 00% Bourquin v. Bourquin, 33 
Note bd feyePabmeriiv. Palmers 22 
N. J. Eq. 88; Davis v. aa LORIN 
Eq. 180. But see G G—, 
67 N. J. Ba. 30, 56 A 736; 740 (where 
in holding that when a wife volun- 
tarily separated herself from her 
husband on the ground of his cruelty, 
but received from him a competent 
monthly support, there was no such 
desertion on his part as entitled her 
to a divorce a vinculo, the vice chan- 
cellor said: “In my judgment, in or- 
der to turn a voluntary separation by 
a wife by reason of cruelty into a 
desertion by the husband, with such 
a continuance as satisfies the statute, 
there must not only be the cruelty 
justifying the separation, but there 
must be the failure on the part of 
the husband to render to his wife 
that support which is the statutory 
punishment for his cruelty, and that 
failure must continue for the statu- 
tory period’’). 

N. Y.—Brokaw v. Brokaw, 66 Misc. 
307, 123 NYS 17; Tabor v. Tabor, 140 
NYS 313 [aff 156 App. Div. 892 mem, 
141 NYS 1148 mem]; Clearman v. 
Clearman, 2 NYS 356, 15 NYCivProc 
313. But see Kaufman v. Kaufman, 
158 App. Div. 892 mem, 142 NYS 1048 
mem] (where under the facts the 
rule was not applied). 
4B ea v. Johnston, Wright 
ot. 

Eng.—Yeatman v. Yeatman, L. R. 


1 P. & D. 489 
93 Pan 133. °@ 


and 


60. -Ralston’s App., 
husband cannot obtain a divorce on 
the ground of his wife’s desertion, al- 
though she has abandoned him for 


20 App.!more than the statutory period con- 
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tion in spite of the fact that the husband contributes 
toward the wife’s support,®® although there is some 
authority to the contrary.°° 
said that there may be desertion, although husband 
and wife have never lived together in the same 
house, where there has been a radical change in such 
marital relations as have existed between the par- 


Further it has been 


[§ 111] (b) Refusal of Conjugal Rights. Whether 
a persistent and continued refusal of marital inter- 
course by one of the spouses without cause or justi- 
fication constitutes desertion, although the parties 
still live beneath the same roof, is a question upon 
which there is much conflict. 
with strong reason that such refusal amounts to de- 
sertion,®2. but not, it has been said, where plain- 
tiff has failed to provide his wife with adequate 


Some courts hold 


stituting desertion, if during such 
period he has regularly contributed 
to her support). See also Olson v. 
Olson, 27 Pa. Super. 128 (to same ef- 
fect, but where the decision was 
based upon the theory that there was 
collusion between the parties). 

61. Tipton v. Tipton, 169 Iowa 182, 
151 NW 90, AnnCas1916C 360. 

{a] There may be separation with- 
out desertion and desertion without 
separation. Tipton vy. Tipton, 169 
i, 182, 151 NW 90, AnnCas1916C 
3 

62. Cal.—Hayes v. Hayes, 144 Cal. 
625, 78 P 19 (by statute); Fink v. 
Fink, 137 Cal. 559, 70 P 628: Vosburg 
v. Vosburg, 136 Cal. 195, 68 P 694. 

Ga.— Whitfield v. Whitfield, 89 Ga. 
471, 15 SE 543 (by statute). 

Ky.—Evans v. Evans, 93 Ky. 510, 
20 SW 605, 14 KyL 628. _ 

Miss.—Graves v. Graves, 88 Miss. 
677, 680, 41 S 384. 

N. J.—Raymond v. Raymond, (Ch.) 
79 A 430 Orne. in effect Reid v. 
Reid) [2 Na we tho eessih and sidists 
Anonymous, 52° Nid. Ha. 3497 128A 
467]; Rector v. Rector, 78 .N. J. Eq. 
350; 9 A 295% 

N. Y.—Heermance v. James, 47 
Barb. 120, 126. 

Or.—Sisemore v. Sisemore, 17 Or. 
542, 21 P 820. 

“Desertion—may be as complete 
under the same shelter as if oceans 
rolled between.’ Graves v. Graves, 
supra. 

[a] Reason for this view.—“‘If a 
party to the marriage should refuse 
to the other party whatever lawfully 
belongs in marriage alone,—refuse 
not from consideration of health, not 
from any other temporary consider- | 
ations, but from alienation of af- 
fection, frcm perverted religious no- 
tions, or from any other cause rest- 
ing permanently in the will, and not 
in physical inability,—the refusing 
party would thereby withdraw from 
whatever relation of marriage, dis- 
tinguished from every other relation 
subsisting between human beings, is 
understood to imply. Therefore he 
should be holden to desert thereby 
the other.’’ Sisemore v. Sisemore, 17 
Ori! 54251545, 21) P8207 

{[b] Even though he supports her, 
and they live under the same roof, 
the husband may still desert the 
wife. Raymond vy. Raymond, (N. J. 
Chae 2 45430; 

{c] In California, Civ. Code § 96 
provides that persistent refusal to 
have reasonable sexual intercourse 
when health does not make such re- 
fusal reasonably necessary, or the re- 
fusal of either party to dwell in the 
same house with the other when there 
is no just cause for such refusal, is 
desertion. The qualifying clause 
“when there is no just cause for such 
refusal’ applied to both refusal to 
have sexual intercourse and refusal 
to dwell together in the same house; 
and hence a finding that plaintiff had 
refused to have reasonable sexual 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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support according to his station of life;®* and it has 
been held that the refusal of a husband to have re- 
moved a curable impediment to cohabitation ‘consti- 
But by the weight of author- 
ity refusal of marital intercourse is not in itself 
desertion,®> but becomes so only when coupled with 
a substantial abandonment of other matrimonial du- 


tutes desertion.®# 


ties.®6 
[§ 112] 
eral. 


intercourse with defendant, 
which failed to find whether there 
was just cause for such refusal, was 
insufficient. Mayr v. Mayr, 161 Cal. 
134, 118 P &46 [app dism 229 U. S. 
633 mem, 33 SCt 1050 mem, 57 L. ed. 
1359 mem]. 

{d] In Georgia denial by the wife 
of the conjugal rights of her hus- 
band, although she continues to re- 
side in the matrimonial domicile, 
must have continued willfully and 
persistently for three years without 


justification and with intent to cast ; 


him off as a husband permanently, 
in order to constitute statutory de- 
sertion. Pinnebad v. Pinnebad, 134 
Ga. 496, 68 SE 73. 

{e] In New Hampshire under the 
statute providing that when either 
party without sufficient cause and 
without consent has abandoned and 
refused for three years to cohabit 
with the other a divorce shall be de- 
creed, where the wife leaves her hus- 
band’s bed without cause and with- 
out his consent and refuses to live 
with him as his wife for three years, 
he is entitled to divorce although she 
has not lived in a separate house. 
Brown v. Brown, 100 A 604. 

63. Oertel v. Oertel, 83 N. J. Ha. 
39, 90 A 1006. 

64. Yaweger v. Yawger, (N. J. Ch.) 
86 A 419. 

65. See cases infra note 66. 

‘66. D. C.—Steele v. Steele, 8 D. C. 
505. 

Fla.—Prall v. Prall, 58 Fla. 496, 
ade 50 S 867, 26 LRANS 577 [quot 

ye]. 

Tll.—Fritz v. Fritz, 138 Ill. 436, 28 
NE 1058, 32 AmSR 156, 14 LRA 685; 
Carter v. Carter, 62 Ill. 439. 

Iowa.—Lambert v. Lambert, 165 
Towa 367, 145 NW 920; Snouffer v. 
Snouffer, 150 Iowa 58, 129 NW 3826; 
Pfannebecker v. Pfannebecker, 133 
Iowa 425, 427, 110 NW 618, 119 Am 
SR 608, 12 AnnCas 543 [cit Cyc]. 

Me.—Stewart v. Stewart, 78 Me. 
548, 7 A 473, 57 AmR 822. 

Mass.—Southwick v. Southwick, 97 
Mass. 327, 98 AmD 95. 

Minn.—Segelbaum v. Segelbaum, 
39 Minn. 258, 39 NW 492. 

Mo.—Gruner v. Gruner, 183 Mo. A. 
157, 165 SW 865; Williams v. Wil- 
liams, 121 Mo. A. 349, 99 SW 42. 

Pa.—Cunningham vy. Cunningham, 
60 Pa. Super. 622; Wacker v. Wacker, 
55 Pa. Super. 380. 

Porto Rico.—Axtmayer v. Ortiz, 19 
Porto Rico 476. 

Vt.—Pratt v. Pratt, 75 Vt. 432, 56 
A 86. 

Va.—Throckmorton v. Throckmor- 
ton, 86 Va. 768, 11 SE 289. 

*‘W. Va.—McKinney v. McKinney, 77 
W. Va. 58, 87 SE 928; Reynolds v. 
Reynolds, 68 W. Va. 15, 69 SE 381, 
AnnCas1912A 889. 

Wis.—Schoessow v. Schoessow; 83 
Wis. 553, 53 NW 856. 

[a] The reason given for:the ma- 
jority rule is said to be that, ‘legal 
desertion necessarily includes the 
idea of actual withdrawal from all 
family relations with the deserted 
spouse. ... ‘It is not sufficient that 
one duty or that all save one be neg- 
lected. There must be a complete 
separation of the parties by the one 
absenting himself or herself from 
the other.’’” Lambert v. Lambert, 


(c) Change of Domicile—aa. In Gen- 
It is the right of the husband, without the 
consent of the wife, not only to establish the fam- 
ily domicile,* but to change it,®® and it is the duty 
of the wife to follow him,®°® if he requests it 7° and 


but } 
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him.*” 


wife.?® 


165 Iowa 367, 372, 145 NW 920 [quot 
in part Pfannebecker v. Pfannebeck- 
er, 133 Iowa 425, 426, 110 NW 618, 
119 AmSR 608, 12 AnnCas 543]. 

{b] Willful and obstinate deser- 
tion.—The mere refusal of a wife to 
accord to the husband the marital 
privileges lawful only to the hus- 
band is not of itself such a deser- 
tion of the husband as to authorize 


him to secure a divorce on the stat- |: 


utory ground of willful, obstinate, 
and continued desertion for one year. 
Prall v. Prall, 58 Fla. 496, 50 S 867, 26 
LRANS -577. 

{c] Utter desertion.—A refusal of 
sexual intercourse while marital co- 
habitation continues does not amount 
to ‘utter desertion’ within a statute 
declaring such desertion to be a 
cause for divorce. Stewart v. Stew- 
art, 78 Me. 548, 7 A 473, 57 AmR 822; 
Southwick v. Southwick, 97 Mass. 
327, 983 AmD 95. 

{d] Restitution of conjugal rights 
will not be decreed because of a total 
and absolute refusal of matrimonial 
intercourse. A cessation of cohabi- 
tation must be shown. Weldon v. 
Weldon, 9 P. D. 52; Orme v. Orme, 
2 Add. Eccl. 382, 2 EngEccl 354; Fors- 
ter v. Forster, 1 Hagg. Const. 144, 4 
EngEccl 358. 

67. Ala.—Hanberry v. Hanberry, 
29 Ala. 719. 

3 a eeaunt v. Hunt, 61 Fla. 630, 54 

Ida.—Stoneburner v. Stoneburner, 
11" Lda. 603; 783) P1938. 

Ill.—Kennedy v. Kennedy, 87 Ill. 
250; Babbitt v. Babbitt, 69 Ill. 277; 
Davis v. Davis, 30 Ill. 180. 

Ky.—Coleman v. Coleman, 164 Ky. 
709, 176 SW 186; Klein v. Klein, 96 
SW 848, 29 KyL 1042. 

La.—Gahn y. Darby, 36 La. Ann. 
ee Sanderson vy. Ralston, 20 La. Ann. 
312. 

Mass.—Franklin v. Franklin, 190 
Mass. 349, 77 NE 48, 4 LRANS 145, 5 
AnnCas 851; Greene v. Greene, 11 
Picix. 410. 

Nebr.—Isaacs v. Isaacs, 71 Nebr. 
ee 99 NW. 268. 

J.—Hackettstown Bank Ve 
Mitchell, 28e Ned. la oilés SEhuntiave 
Hunt, 29 N. J. Hq. 96. 

13 Pa. Dist. 
348. 


Pa.—Baker v. Baker, 
Porto Rico.—Moll v. Llompart, 17 


Porto Rico 666; Moret v. Vazquez, 5 
Porto Rico 233. 
Tenn.—Williams v. Saunders, 5 


Coldw. 60. ; 

Wash.—Buell v. Buell, 
277, 84 P 821. 

Eng.—Firebrace v. Firebrace, 4 P. 
D. 63; Dalhousie v. McDonall, 7 Cl. & 
FR. 817, 7 Reprint 1279; Dolphin v. 
Robins, 7 H. L. Cas. 390, 11 Reprint 
156; Pitt v. Pitt, 4 Macq. 627;. Yel- 
verton v. Yelverton, 1 Swab. & Tr. 
574. 

68. See cases supra note 67; and 
Domicile’ §§ 24, 33-35. 


42 Wash. 


69. Klein v. Klein, 96 SW 848, 849, 
26 KyL 1042. See also cases supra 
note 67. 


“It is the duty of the wife to ac- 
cept such residence and such place 
as the husband may, without unwar- 
ranted parsimony or stubbornness 
select.” Klein v. Klein, supra. 

70. Martin v. Martin, 133 La. 948, 
63 S 477; McLean v. Janin, 45 La. 
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furnishes her the necessary means to follow him,’ 
unless she has a lawful excuse for not following 
By establishing a new domicile he does not 
therefore desert the wife,’* provided she has no law- 
ful excuse for not following him,’* unless, as it 
seems, the change of domicile was made by the 
husband while he himself was a deserter of the 
Since the wife has no right to determine 
the matrimonial domicile,’® an expressly avowed 
permanent change of domicile by a wife without the 
consent of her husband and without cause consti- 
tutes desertion on her part.” 

[§ 113-114] bb. Refusal to Adopt Husband’s 


Ann. 664, 12 S 747; Collett v. Collett, 
170, Mo. A. 590, 157 SW 90; Buys v. 


Buys, 56 Pa. Super. 338; Baker v. 
Baker, 13 Pa. Dist. 348. 
[a] A wife is not bound to fol- 


low her husband unless he wishes 
her to do so, and if he does not re- 
quest her to accompany him she is 
not guilty of desertion. Collett v. 
Collett, 170 Mo. A. 590, 157 SW 90. 

{b] Proof of request.—Where the 
request has been made by letter be- 
fore the failure of the wife to fol- 
low her husband can be charged as 
desertion on her part, it must be 
shown that the letter making the re- 
quest was received by her, or that it 
had been deposited in the post office 
or in a proper mail box properly ad- 
dressed and prepaid. Buys v. Buys, 
56 Pa. Super. 338. 

713.) Roby, v. Roby, 10cida. 13957. 
P2135 Turner iv. Turners 26yind An 
677, 60 NE 718; Martin v. Martin, 133 
La. 948, 63 S 477. 

72. Stoneburner v. Stoneburner, 11 
Ida. 603, 838 P 938; Buell v. Buell, 42 
Wash. 277, 84 P 821; Burk v. Burk, 
21 W. Va. 445. 

73. Roby v. Roby, 10 Ida. 139, 77 
P 213; Martin v. Martin, 133 La. 948, 
63 S 477; Schuman y. Schuman, 93 
Mo. A. 99; Appleby v. Appleby, 2 Mc- 
CartyCivProe CGNaYs,) 42125 

[a] Thus where a wife declined 
to live with her husband except’ in 
her father’s house, and the husband 
had requested her to leave the house 
and had offered her support and a 
home, but she declined to accept, the 
husband was under no legal obliga- 
tion to reside with his wife in her 
father’s house, and it was not an 
abandonment for him to reside else- 
where. Appleby v. Appleby, 2 Mc- 
CartyCivProe (N. Y.) 422. 

74. See supra this section; 
infra § 113-114. . 

75. Stoneburner v. Stoneburner, 
11 Ida. 603, 611, 83 P 938 (where the 
court said: “It is exceedingly doubt- 


and 


| ful if while he [the husband] is still 


a deserter of his wife, he can change 
the domicile and then as soon as she 
declines to take up her residence 
with him at the new domicile thus 
selected, thereupon convert her into 
a deserter of her husband’). 
Purnell v. Purnell, (N. J.) 70 

See supra this section; and 
supra § 38. 

77. Cal.—Carey v. Carey, 73 Cal. 
630, 15 P 313. 

Ky.—Gains v. Gains, 19 SW 929; 
Watkinson v. Watkinson, 12 B. Mon. 


210. 

La.—Wheeler v. Britton, 134 La. 
63, 68 S 624. 

Mich.—Rathbun y. Rathbun, 76 
Mich. 462, 43 NW 307; Stoffer v. 


Stoffer, 50 Mich. 491, 15 NW 564. 
Mo.—Speiser v. Speiser, 188 Mo. A. 

328, 175° SW 122; Deschodt v. De- 

schodt, 59 Mo. A. 102; Kaster v. Kas- 


ter, 438 Mo. A. 115. 
Okl.—De Vry v. De Vry, 46 Okl. 
254, 148 P 840, 841 [cit Cyc]. 
Or.—Sisemore v. Sisemore, 17 Or. 


542, 21 P 820; Cline v. Cline, 16 P 


282. 
Pa.—Van Dyke v. Van Dyke, 135 
Pa. 459, 19) Ali1061; Clark v. Clark, 


42 Chest. Co. 38. 


Wash.—Patterson vy. Patterson, 45 
Wash, 296, 298, 88 P 196 [quot Cyc]. 
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tion.®° 
Exceptions. 


son and discretion.*+ 


W. Va. ee nite v. Alkire, 33 W. Va. 
S7,- 11, SL 

78. Cal. Wy oanire v. Vosburg, 136 
Cal. 195, 68 P 694; Kenniston v. Ken- 
nIstoni6' Cal: *A.16573°92 P L037: 

I1].—Phelan v. Phelan, 135 Til. 445, 
25 NE 751 [aff 35 Ill. A. 511]; Walton 
Var Wialtony 14 ll, VAiad6s Paul Vv: 
Paul, 75 TW As) 383. 

Ky.—Coleman v. Coleman, 164 Ky. 
709, 712, 176 SW 186 [quot Cyc]. 

La.—Stevens v. Allen, 139 La. 658, 
71 S 936, LRA1916E 1115; King v. 
King, 122 La. 582, 47 S 909. 

Nev.—Roberson v. Roberson, 41 
Nev. 276, 169 P 333. 

Pa.—Sharp v. Sharp, 65 Pa. Super. 
181; McBrien v. McBrien, 63 Pa. Su- 
per. 576; Ferreira v. Ferreira, 46 Pa. 
Super. 129; Horn v. Horn, 17 Pa..Su- 
per. 486; Ball v. Ball, 8 Pa. Dist. 678, 
23 Pa. Co. 307; Benscoter v. Bensco- 
ter, 200Pas Dist. 349 38, Pani Come 76: 

Porto Rico.—Moll v. Llompart, 17 
Porto Rico 666. 

[a] Home must be acquired and 
offered.—Vosburg v. Vosburg, 136 
Cal. 195, 68 P 694; Phelan v.. Phelan, 
35 Ill, A. 511 [aff 135 Ill. 445, 25 NE 
TL]; ‘State v. Luper, (Or:). 95° P 811; 
Horn vy. Horn, 17 Pa. Super. 486. 

[b] Must be independent home.— 
A wife is not chargeable with deser- 
tion because she refuses to live at 
the home of her husband’s relatives 
especially where her living there is 
made unpleasant. McCampbell  v. 
McCampbell, 64 Pa. Super. 143; Rey- 
nolds v. Reynolds, 62 Pa. Super. 280; 
Benscoter v. Benscoter, 20 Pa. Dist. 
S49 Moe Cor 2763 tBallivv. SBallins 
Pas Dist. 678, 23 Pa. Co. 307. Contra 
Rodenbaugh v. Rodenbaugh, 17 Pa. 
Co. 477. 

[ec] Temporary home.—Although a 
wife repeatedly declares that she 
will not go with her husband to a 
new home selected by him, her fail- 
ure to follow him is not desertion if 
he asserts in leaving his home that 
his business will only be temporary 


and that he will soon return. Bar- 
bour v. Barbour, 7 Kyl 827. 
[ad] “Somewhere on the _ road” 


where the husband did not have a 
habitation at the time is not such a 


domicile. McBrien vy. McBrien, 63 
Pa. Super, 576. 
79. Cal.—Vosburg v. Vosburg, 136 


Cal. 195, 68 P 694; Hardenbergh v. 
Hardenbergh, 14 Cal. 654. 
Ky.—Coleman v. Coleman, 164 Ky. 
709, 712, 176 SW 186 [quot Cyc]; Hu- 
guart v. Huguart, 5 KyL 931. 
41 


Nev.—Roberson v. Roberson, 
Nev. 276, 169 P 333. 
N. J— Goldstein v. Goldstein, (Ch.) 


26 A 862. 
Pa.—McCampbell y. McCampbell, 
€4 Pa. ay es eee 
81 W. 


WwW. 

Va. 100, “93 SH 1041 

[a] The right of the husband to 
change the domicile must be peremp- 
torily exercised, and it is not suf- 
ficient to leave to the discretion of 
the wife the question whether she 
will accompany him. Hardenbergh vy. 
Hardenbergh, 14 Cal. 654. 

[b] Conditional demand.—Where 
the demand of the husband is made 
conditionally, the wife is not guilty 
of abandonment if she refuses to 
comply with the condition. Hughart 
vy. Hughart, 56 KyL. 931. 


When a husband has established a matri- 
monial domicile,“ and makes a peremptory and 
unconditional demand upon the wife to live with 
him there,’® her unjustified refusal to do so, per- 
sisted in for the statutory time, constitutes deser- 


A wife is not guilty of desertion in 
refusing to follow her husband to the place of abode 
selected by him if it has been chosen without rea- 
Thus it has been held that a 
wife is not guilty of desertion for refusing to fol- 
low her husband to a place of abode selected by him 
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voree.®8 


{c] A technical demand and re- 
fusal, with the necessary absence, is 
not always sufficient to show deser- 
tion. Heaton v. Heaton, 8 Pa. Dist. 
658, 23 Pa. Co. 218; Ralston v. Ral- 
ston, 13° Phila’ (Ba-) 30. 

80. Ala.—Winkles v. Powell, 173 
Ala. 46, &5 S 5386. 

Cal.—Hardenbergh v. Hardenbergh, 
14 Cal. 654. 


Ida.—Roby v. Roby, 10 Ida. 139, 77 


1 Pay 
Tll.— Kennedy v. Kennedy, 87 Ill. 
oe Walton v. Walton, 114 Ill. A. 


pad Net v. Coleman, 164 Ky. 
709, 712, 176 SW 186 [quot Cyc]. 

La. —Copping v. Termini, 135 La. 
224,65 S 139, LRA1915A 922. Gahn v. 
Darby, 36 La. Ann, 70; Muller vy. Hil- 
tony 13eLa. Anni, 7h AmD 504; Chre- 
tien v. Chretien, 5 Mart. N. S. 60. 

Mass.—Franklin v. Franklin, 190 
Mass. 349, 77 NE 48, 4 LRANS 145, 
5 AnnCas 851. 
ees Schuman v. Schuman, 93 Mo. 

Nevi—Roberson v. Roberson, 41 
Nev. 276, 169 P 338. 

N. J.--Calichio v. Calichio, 85 N. J. 
Hq. 213, 96 A 658; Purnell v. Purnell, 


70 A 187; Goldstein v. Goldstein, 
(Ch.) 26 A 862; Hunt v. Hunt, 29 
INeadia Ea nOiGs 


Okl.—De Vry v. De Vry, 
254, 148 P 840. 


A 236; Sharp v. Sharp, 65 Pa. Super. 
181; Croll v. Croll, 60 Pa. Super. 415; 
Snedeker v. Snedeker, 26 Pa. Dist. 
117; Marburger v. Marburger, 19 Pa. 


46 Okl. 


Dist. "845 ijen Cutler’ Sv; en Cubtlert yy 2 
Brewst. 511; Angier v. Angier, 7 
Phila. 305. 


Porto Rico.—Moret v. Vazquez, 5 
Porto Rico 233. 

Wash.—Stay v. Stay, 53 Wash. 534, 
102 P 420; Buell v. Buell, 42 Wash. 
277, 84 P 821. 

W. Va.—Fisher v. Fisher, 81 W. 
Va. 105, 93 SE 1041. 

[a] Burden of proof.—A wife who 
refuses to live in the home provided 
by the husband, and who remains 
away, although the home is a proper 
one, has the burden, when sued by 
the husband for divorce, of showing 
that she changed her attitude and 
notified the husband of her willing- 
ness to return, and the burden does 
not shift by merely showing that, 
without notification to the husband, 
she drove in a carriage with her child 
to his residence and had an interview 
with him, and then rode back, the 
carriage remaining waiting for her 
during the call. Purnell y. Purnell, 
Ge aT ORAL LS i. 

[b] Insufficient proof of refusal 
without cause.—A husband will not 
be granted a divorce on. the ground 
of desertion where the proof shows 
residence of the parties during the 
time required to give the court ju- 
risdiction, and that they then went 
to a foreign country and resided 
there for a time and the husband re- 
turned alone, but Subsequently visit- 
ed his wife on different occasions 
and finally returned to this country 
without her, where there is no evi- 
dence of the grounds for the final 
separation and no competent evidence 


|that the wife refused without rea- 


sonable cause to return with him to 
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which would impair her health or safety ®? or com- 
fort,83 or to a place among his relatives who are 
unpleasant to her,’ and who would interfere with 
her control of the home,®* at least if he was able 
to furnish a better one.*¢ 
weight of authority a wife is not guilty of. deser- 
tion for refusing to follow her husband to a foreign 
country,®? but it has been held that the refusal of a 
wife to follow her husband to a foreign country for 
no reason other than disinclination to leave her na- 
tive land is desertion entitling the husband to di- 


So according to the 


this country, or of any other fact 
which would be valid ground for the 
presumption of an intention on her 
part to desert willfully and mali- 
ciously, persisted in for the statu- 
tory period. Hagman v. Hagman, 38 
Pa. Super. 519. 

81. Cal.—Vosburg v. Vosburg, 136 
Cal. 195, 208, 68 P 694. 

Ill.—Paul v. Paul, 75 Ill, Ay 383. 

Ky.—Klein v. Klein, 96 SW 848, 29 
KyL 1042. 

Pa.—Ball v. Ball, 8 Pa. Dist. 678, 
28 ea.COnsOn 

Vt.—Powell v. Powell, 29 Vt. 148. 

W. Va.—Hall v. Hall, 69 W. Va. 
175, 71 SE 108, 34 LRANS 758. 

“Tt is when, and only when, [the 
husband] has so chosen a reasonable 
place, and the wife has refused to go 
to him and make her home at that 
place, that this cause of action for 
desertion arises.’”? Vosburg v. Vos- 
burg, supra. To same effect Powell 
v. Powell, 29 Vt. 148, 150; Hall v. 
Hall, 69 W. Va. 175, 71 SE 108, 34 
LRANS 758. 

{a] The good faith of a husband 
in offering his wife a home must ap- 
pear before he can charge her with 
desertion in living apart from him. 
Kenniston y. Kenniston, 6 Cal. A. 
657, 92 BP. 103873 “Paul va deaul., 75 Lue 
Aw383; Balliwv.) Ball, 8\Pa.;Dist. 6738, 
23 Pa. Co. 307: Baker sv. 0 Baker, 30 
Pa. Co. 425; Heaton v. Heaton, 23 Pa. 
CO 218i Sn hake Dist oo se 

82. Minkles v. Powell, 173 Ala. 46, 
55 S 5386; Copping v. Termini, 135 La. 
224, 65 S 132, LRAI915A 222; Powell 
v. Powell, 29 Vt. 148. 

83. Bell Bell, mib; Kda pls Sues 
196%" Ball v. Ball, 8 Pa. Dist. 678; 23 
Pa. Co. 307; Baker v. Baker, 30 Pa. 
Co. 425; Powell v. Powell, 29 Vt. 
148. 

84. McCampbell v. McCampbell, 
64 Pa. Super, 143; Reynolds v. Rey- 
nolds, 62 Pa. Super. 280; Benscoter v. 
Benscoter, 20 Pa. Dist. 349, 37 Pa. 
Couw.276s Ball ver Ball; (8 Pa. Dist. 678, 
23 Pa. Co. 307; Moll v. Llompart, 17 
Porto Rico 666; Powell v. Powell, 29 
Vt. 148, 150. 

“This would be very far from com- 
pliance with the Scriptural exposi- 
tion of the duty of husbands: ‘For 
this cause shall a man leave father 
and mother and cleave to his wife, 
and they twain shall be one flesh.’ ”’ 
Powell v. Powell, supra. 

85. Field v. Field, 79 Misc. 557, 
189 NYS 673 (limited divorce). 

86. Marshak v. Marshak, 115 Ark. 
51, 170 SW 567, LRA1915E 161, Ann 
Cas1916E 206; Geisinger v. Conners, 
130 La.’ 922, 58 S 815 (limited di- 
vorce). 

87. Bishop v. Bishop, 30 Pa. 412; 
Haymond v. Haymond, 74 Tex. 414, 
12, SW 90; Hare v. Hare, 10 Tex. 355 
(semble); Gleason v. Gleason, 4 Wis. 
64. See also Keech v. Keech, L. R. 
I, P. & D. 641; Molony v. Molony, 2 
Add, Eccl. 249 (a wife is not guilty 
of desertion where she is unable to 
emigrate to a foreign country). 

[a] A wife is not guilty of de- 
sertion where she refuses to emi- 
grate from Texas to Central America. 
Haymond v. Haymond, 74 Tex. 414, 


12 SW 90. 
88. Franklin vy. Franklin, 190 
Mass. 349, 77 NE 48, 4 LRANS 145, 


5 AnnCas 861. 


ep 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and 1.ote number, 
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In Louisiana where the court 


domicile to the wife pending a suit for divorce she 
is justified in refusing to go to the domicile of her 


husband.®? 
[§ 115] 


ant to Leave. 


guilty of desertion.®+ 


deserter.°? 


89. Rohr v. Stechman, 119 La. 159, 
43 S 991. 

90. Ala.—Dabbs v. Dabbs, 196 Ala. 
164,’°71 S 696; Jones v. Jones, 95 Ala. 
443, 451, 11 S hal Mako Bd gaye Wey, 


Ark. Rigsby v. Rigsby, 82 Ark. 
278, 101 SW 727. 
Fla.—Hudson Vv. Hudson, 59 Fla. 


529, 51 S 857, 1388 AmSR 141, 29 LRA 
NS 614, 21 AnnCas 278. 

I1l.—Curlett v. Curlett, 106 Ill. A. 
81. 

Ind.—Summers v. Summers, 179 
Indy, Sod 100 NEA eit Cycy. 

Ky.—Hall v. Hall, 77 SW 668, 25 
KyL 1304. 

N. J.—Starkey v. Starkey, 21 N. J. 
Eq. 135. 

N. Y.—Gloster v. Gloster, 23 App. 


Div. 336, 48 NYS 160 (limited di- 
vorce). 
N. C.—Setzer v. Setzer, 128 N. C. 


170, 38 SE 731, 88 AmSR 666. 
Pa.—-Le Grand v. Le Grand, 24 Pa. 


Dist. 244. 

Eng.—Brown v. Brown, 79 L. T. 
Rep. N. S. 102. 

“A husband may as. effectually 


abandon his wife by putting her 
away from him and denying her the 
privilege of dwelling with him, as by 
going off himself from their former 
residence, leaving her there, and not 
permitting her to live with him.” 
Jones v. Jones, supra. 

[a] Where a husband permitted 
his wife to be driven from the house 
of his mother, where they had been 
residing, and refused to provide an- 
other home for her, his conduct con- 
stituted willful and malicious deser- 
tion. Dailey’s App., 10 WklyNC (Pa.) 


420. 

91. Hunt v. Hunt, 61 Fla. 630, 54 
S 390; Hudson v. Hudson, 59 Fla. 
529, 532, 51 S 857, 1388 AmSR 141, 29 
LRANS 614, 21 AnnCas 278. 

“It. is immaterial which of the 
married parties leave the marital 
home, the one who intends bringing 
the cohabitation to an end commits 
the desertion.” Hudson v.. Hudson, 


supra. 
92. Ala.—Holston v. Holston, 23 
82 Ark. 


Ala. 777. 

Ark.—Rigsby v. Rigsby, 

278, 288, 101 SW 727 [cit Cyc]. 

Fla.—Hudson v. Hudson, 59 Fla. 
529, 51 S 857, 138 AmSR 141, 29 
LRANS 614, 21 AnnCas 278. 

Ill.—Albee v. Albee, 141 Ill. 550, 31 
NE 153; Johnson v. Johnson, 125 Ill. 
510, 16 NP 891. 

Ky.—Johnson v. Johnson, 145 Ky. 
488, 140 SW 656; Broyles v. Broyles, 
106 SW 212, 32 KyL 445. 

Md.—Pattison vy. Pattison, 103 A 
977 (divorce a mensa et thoro). 

Mich.—Warner v. Warner, 54 Mich. 
492, 20 NW 557. 

N. J.—Weigand v. Weigand, 41 N. 
J. Hq: 202, 3 A 699 [aff''42 N. J. Ha. 
699, 11 A 113]; Skean v. Skean, 33 
N. ip Hg. 148; Palmer v. Palmer, 22 
IN tap RA 88; Marker v. Marker, 11 

256. 


(d) Separation Caused by Defendant - 
—aa. Turning Wife Out of Doors. 
band compels his wife to leave the marital home 
she is entitled to a divorce as-for desertion upon 
the expiration of the statutory period.®° 

[§ 116-117] bb. Misconduct Causing Complain- 
The spouse who by his or her act in- 
tentionally brings the cohabitation to an end is 
Hence where a spouse inten- 
tionally brings the cohabitation to an end by mis- 
conduct which renders the continuance of the mar- 
ital relations so unbearable that the other leaves the 
family home, the former, and not the latter, is the 
It has been held that it is not necessary 
that the guilty party should entertain, in connec- 
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has assigned a 
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tion with the misconduct, any settled purpose to 
drive the other away, but it is enough if such is the 
natural consequence of the acts;®* but according to 


some authority a spouse cannot obtain a divorce on 


the ground of 
Where a hus- 


carrying out.% 


N. Y.—Waltermire v. Waltermire, 
110 N. Y. 183, 17 NE 739; Barber v. 
Barber, 2 AmLJNS 193. 

N. C.—Setzer v. Setzer, 128 N. C. 
170, 38 SE 731, 83 AmSR 666; High 
Vv. Bailey, VOT INES. 7.05 212 SE 45; 
Wood v. Wood, 27 N. C. 674. 

Or.—Sisemore v. Sisemore, 17 Or. 
542, 21 P 820. 

Pa.—Howe v. Howe, 16 Pa. Super. 
193; Kaiser vy. Kaiser, 24 Pa. Dist. 
701; Le Grand v. Le Grand, 24 Pa. 
Dist. 244; Romich vy. Romich, 16 Pa. 
Comit95: 

Tenn.—Green y. Green, 7 Tenn. Civ. 
A. 588. 

Tex.—Camp v. Camp, 18 Tex. 528. 

Va.—Denny v. Denny, 118 Va. 79, 
86 SE 8385; Almond vy. Almond, 4 
Rand. (25 Va.) 662, 15 AmD 781. 

Eng.—Sickert v. Sickert, re P: 
278; Baker v. Baker, 32 L. J. P. & M. 
145; Koch v. Koch, LSS OP S221 
Dickinson Vv. Dickinson, 62° ATs Rep. 
N. S.- 330. 

[a] In Massachusetts the statute 
authorizing a divorce for the “utter 
desertion” of either party has been 
held not to apply to cases in which 
the complainant was the deserting 
party, although the desertion was 
caused by the misconduct of the oth- 


er. Padelford v. Padelford, 159 
Mass. 281, 34 NE 336; lea v. 
lea, 199) = Mass W498) °96-2AmD 772: 


Fera v. Fera, 98 Mass. 155; Pidge v. 
Pidge, 3 Mete. 257. 

Misconduct of complainant as jus- 
tifying desertion see infra § 180. 

93. Grierson y. Grierson, 156 Cal. 
434, 105 P 120, 134 AmSR 137; Bar- 
nett v. Barnett, 27 Ind. A. 466, 61 NE 
737; Sickert v. Sickert, [1899] P 278. 


94. Lynch v. Lynch, 33 Md. 328. 
eh Renk v. Renk, (N. J. Ch.)-38 
A 427. 


96. Craig v. Craig, 89 Ark. 40, 117 
SW 765; Summers v. Summers, 179 
Ind. 8, 100 NE 71; Coles v. Coles, 130 
Ky. 349, 118 SW 417; Calichio v. Ca- 
lichio," 85 Ne (J.8 Wag 2135 996: (A L658; 
Engelhardt v. Engelhardt, 73 N. J. 
Kq. 744, 70 A 145; Provost v. Provost, 
(TEN. Se) Hat 204) 63: A> 6119" [afi 73 
N. J. Eq. 419, 75 A 1101]. 

97. D. C.—Hitchcock v. Hitchcock, 
15 App. 81. 

Ind.—Barnett v. Barnett, 27 Ind. A. 
466, 61 NE 737. 

Iowa.—Packard v. Packard, 90 Iowa 
765, 58 NW 908; Pierce v. Pierce, 33 


Iowa 238. 
Mo.—Dwyer v. Dwyer, 16 Mo. A. 
422 


N. J.—Suydam v. Suydam, 79 N. J. 
Eq. 144, 80 A 1057; Weigand v. Wei- 
gand, 42 N. J. Eq. 699, 11 A 113 [aff 
41 N. J. Eq. 202, 3:A 699]; Laing v. 
Laing, 21 N. J. Hq. 248. 


Pa.—Van Dyke v. Van Dyke, 135 
Pa. 459, 19 A 1061. 
W. Va.—Reynolds v. Reynolds, 68 


W. Va.-15, 69 SE 381, AnnCasi912A 
889; Martin v. Martin, 33 W. Va. 695, 
11 SE 12; Alkire v. Alkire, 33 W. Va. 
BLT Tie SH 1d, 


the other’s desertion where the 


guilty party did not intend the consequences of the 
misconduct which caused the other to leave,** or 
because of threats which he had no intention of 
The misconduct, however, must be 
such as justifies the departing spouse in leaving.°® 
Character of misconduct. 
separation is sufficient, after the lapse of the statu- 
tory period, to charge the offending spouse with de- 
sertion, where it is such as to constitute in itself a 
ground for divoree,®’? but as a rule not otherwise.®* 
Thus it is generally held that such cruel treatment as 
justified one of the spouses separating from the 
other entitles the innocent spouse to a divorce on 
the ground of desertion,®® provided the parties were 


Misconduct causing a 


9g. Ark.—Warfield v. Warfield, 97 
Ark. 125, 133 SW 606; Craig v. Craig, 
90 Ark. 40, 117 SW 765. 

Cal.—Kessler v. Kessler, 2 Cal, A. 
Bytes 83 (Pe267. 

D. C.—Hitcheock v. Hitchcock, 15 
App. 81. 

Ill.— Carter v. Carter, 62 Ill. 439; 
Frank v. Frank, 178 Ill. A. 557; Wal- 
ton v. Walton, 114 Ill. A. 116. 

Ind.—Summers v. Summers, 179 
Ind. 8, 11, 100 NE 71 [cit Cyc]; Bar- 
nett v. Barnett, 27 Ind. A. 466, 61 NE 
737, 


Iowa.—Pierce v. Pierce, 33 Iowa 
eee Douglass v. Douglass, 31 Iowa 
sl 
ky —bowan v. Logan, 2 B. Mon. 
re on ue v. Kenley, 3 Miss. 
oO 


N. J.—Calichio v. Calichio, 85 N. J. 
Eq. 213, 96 A 658 (home not good 
enough); Hague v. Hague, 84 N. J. 
Eq. 674, 95 A 192 [rev on other 
grounds 85 N. J. Eq. 537, 96 A 537]; 
Letts v: Letts, 79 N. J. Eq. 630, 82 A 
845, AnnCas1913A 1236; Thomas v. 
Thomas, (Ch.) 74 A 125; Drayton v. 
Drayton, 54 N. J. Hq. 298, 38 A. 25; 
Weigand v. Weigand, 42 N. J. Eq. 699, 
11 A 118; Black v. Black, 30 N. J. Eq. 
215 [rev on other grounds 31 N. J. 
Kq. 798]; Boyce v. Boyce, 23 N. J. Eq. 
337 [aff 24 N. J. Eq. 588]; Laing v. 


Laing, 21 N. J. Eq. 248; Moores v. 
Moores, 16 N. J. Hq. 275. 
N. Y.—Heyman v. Heyman, 119 


App. Div. 182, 104 NYS 227 (limited 


pinteee ek 
. C—Dowdy v. Dowdy, 154 N. C. 


BBG 70 SE 917. 


Pa.—Van Dyke v. Van Dyke, 135 
Pan, 459% 465,19 . A 106s 2 Detrick's 
App., 117 Pa. 452, 11 A 882; Sowers’ 


App., 89 Pa. 1738; Gordon v. Gordon, 
48 Pa. 226; Grove’s App., 37 Pa. 443; 
Klopfer’s App., 1 Mon. 81; Buys v. 
Buys, 56 Pa. Super. 338; Schmidt v. 
Schmidt, 25 Pa. Dist. 802; Border v. 
Border, 21 Pa. Dist. 749; Rodenbaugh 
v. Rodenbaugh, 17 Pa. Co. 477; But- 
ler v. Butler, 1 Pars. Eq. Cas. 329, 4 


PaLJR 284; Cutler v. ‘Cutler, 2 
Brewst. 511; Clark v. Clark, 2 Chest. 
Co. 38. 


W. Va.—Reynolds v. Reynolds, 68 
W. Va. 15, 69,SE 381, AnnCasi912A 
889; Martin v. Martin, 33 W. Va. 695, 
11 SH 12. 

But see infra § 181. 

“Tf there is anything settled in the 
law of divorce, it is that the reason- 
able cause which will justify a de- 
sertion must be such as will author- 


ize a dissolution of the marriage 
bond.” Van Dyke v. Van Dyke, su- 
pra. 

99. Ark.—Rigsby v. Rigsby, 82 


Ark. 278, 101. SW 727. 
Cal.—Grierson v. Grierson, 156 Cal. 
434, 105 P 120, 1834 AmSR 187. 
Mich.—Warner v. Warner, 54 Mich. 


492, 20 NW 557. 
RAN H.—James v. James, 58 N. H. 
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living together at the time. 
a husband is guilty of desertion 


leaves the common domicile because of his harbor- 
ing a common prostitute therein,? or keeping his mis- 
But mere nonsupport * 
or drunkenness,° or the mere fact that a husband by 
frequent acts of adultery at a place other than his 
own dwelling justifies his wife in leaving him,® has 
been held insufficient to entitle the innocent spouse 
to ask for a dissolution of the bonds of matrimony 
Nonsupport, however, 


tress in the family home.? 


on the ground of desertion. 


N. J.—Calichio vy. Calichio, 85 N. J. 
Wa: 218, 96 A 658; Lister v. Lister, 65 

Ji Ea. OSEnOS "A 1093 Laff 66 N. J. 
a. 434, 57 A 1132]; Graeff v. Graeff, 
(Ch:.) 25. A. 704; (MeVickar v.; Me- 
Wickar, 46° N: J; Eq. 490; 19) A’ 249) 119 
AmSR 422; Palmer v. Palmer, 22 
N. J. Eq. 88; Starkey v. Starkey, 21 
N. J. Eq. 135; Marker v. Marker, 11 
/N. J. Eq. 256; McCauley v. McCauley, 
88 N. J. Eq. 392, 103 A 20. 

N. -Y.—Waltermire v. Waltermire, 
ant ING NEMA. ALPE: INA DE 708) 

. C.—Dowdy v. Dowdy, 154 N. C. 
556. “10 SE 917. 

Pa.—Howe v. Howe, 16 Pa. Super. 
193, 198 [rev 28 Pa. Co. 363]; Clark 
v. Clark, 24 Pa. Dist. 475. 

Tex.—Camp v. Camp, 18 Tex. 528. 

Va.—Davenport v. Davenport, 106 
Va. 736, 56 SE 562; Almond v. Alm- 
one 4 Rand. (25 Va.) 662, 15 AmD 

4 

Wash.—Stolz y. Stolz, 96 Wash. 
227, 164 BP. 920. 

Wis.—Gleason v. Gleason, 4 Wis. 


64. 

“If the husband’s conduct is so 
cruel towards his wife that she can- 
not live with him in safety to her 
health or without peril to her life, 
and for such reason she leaves him 
and abandons his home, she does not 
thereby commit the crime of deser- 
tion. In such a case she does not 
leave her husband or his home in 
consequence of any wilfulness on her 
part, but is compelied by the cruelty 
of the husband and against her own 
will, so to do. The desertion in such 
a case is upon his part, and not upon 
hers. He as completely commits the 
crime of desertion when by his cruel 
conduct he compels her for safety 
to leave him and his home as when 
he wilfully and without cause aban- 
dons) ther: 2.0. When the! wife. is 
obliged by the cruelty or violence of 
her husband to leave him for safety 
and to avoid personal injury, her 

~ compulsory flight amounts to deser- 
tion by him.” Howe v. Howe, supra. 
fa] Thus (1) a husband who so 
treats his wife as to render it impos- 
sible for her to live with him in 
safety is guilty of desertion as if he 
himself had left the home with in- 
tent never to return. Davenport v. 
Davenport, 106 Va. 736, 56 SE 562. 
(2) But a husband who left his home 
because his wife insisted upon the 
discharge of a female servant cannot 
justify his leaving on the ground of 
his wife’s cruelty. Searcy v. Searcy, 
196" Mo. Ay 311, 193 SW 871: 

[b] Communication of disease.—A 
wife, who on learning that she had 
contracted a venereal disease from 
her husband, denied him marital 
rights, which caused him so to mis- 
treat her that she was compelled to 
leave him, is entitled to a divorce as 
for desertion, upon the lapse of the 
statutory time. Daeters v. Daeters, 
(N. J. Ch.) 38 A 950. 

{e] Cruelty of wife.—The rule is 
the same where the wife by cruelty 
compels the husband to leave the 
family house. Upon the expiration 
of the statutory period he is entitled 
to a divorce as for desertion. Setzer 
v. Setzer, 128 N. C. 170, 38 SEH 731, 83 
AmSR 666. 

{d] In Maryland cruelty is ground 
for a qualified divorce only and can- 
not be allowed, when used as a jus- 


It has been held that 
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where his wife 


[§ 118] 
eral. 


tification for living apart from the 

offending party, to be made the 

ground of a final divorce as for de- 

sertion. Pattison v. Pattison, 103 A 

977; Lynch v. Lynch, 33 Md. 328. 
Cruelty as: 

Ground for divorce see supra § 80 


et seq. 

Justifying desertion see infra § 183. 

Low Corsontey, (Corson; 69) Ni, Jeska 
513, 61 A 157 (where complainant 
was not living with her husband at 
the time he uttered certain threats 
and committed certain acts of vio- 
lence against her, such misconduct 
did not constitute willful desertion). 

2. Weigand v. Weigand, 41 N. J. 
Hq. 202, 3 A 699 [aff.42 N. J. Hq. 699 
mem, 11 A 113 mem]; Koch v. Koch, 
[1899] BP. 221; Dickinson v. Dickin- 
son,-62_L.. T. Rep. N.. S.2830: 

8. Morris v. Morris, 20 Ala. 168; 
Lake v. Lake, 65 N. J. Eq. 544, 56 A 
296; Dickinson v. Dickinson, 62 L. T. 
Rep. N. S 330, 

4. Bennett v. Bennett, 43 Conn. 
Sot, HROSt RVaEOSt,s ineNee tdewe coe: 
Hague v. Hague, 84 N. J. Eq. 674, 95 
A 192 [rev on other grounds 85 N. J. 
Eq. 537, 96 A 537]; Rogers v. Rogers, 
81 N. J. Eq. 479, 86 A 935, 46 LRANS 
Wit: Barrier, vv. Farrier, GN. J. Ch.) 
58 A 1079; De Witt v. De Witt, (N. J. 
Chae 36 A) 20s Costillives Costuliecan 
Ne id egies 46, 2a) An 35 iSikean, eve 
Skean, 33 N. J. Eq. 148; Sandford v. 
Sandford, 32 N. J. Eq. 420; Palmer v. 
Palmer, 22 N. J. Eq. 88, 91 (the court 
saying, however, that “there may be 
cases, no doubt, where a willful and 
malicious refusal by a husband to 
permit a wife, who is discharging her 
own duties, to share with him such 
means of support as he may have, 
may be held to be an expulsion from 
his house and constitute a deser- 
tion”); Lewis v. Lewis, 6 N. J. Eq. 
22; Ingersoll y. Ingersoll, 49 Pa. 249, 
88 AmD 500; Broughton y. Brough- 
ton, 1 Del. Co. (Pa.) 273; Gumbert v. 
Gumbert, 30 PittsbLegJNS (Pa.) 110. 

qoneuppor’ as cruelty see supra § 


Nonsupport as justification for de- 
sertion see infra § 185. 

5. Hague v. Hague, 84 N. J. Eq. 
674, 95 A 192 [rev on other grounds 
85 N. J. Eq. 587, 96 A 579]; Foote v. 
Foote, (N. J. Ch.) 61 A 90; Plimley 
Vep Plimileyjw35) NG Je How 8s Gainey. 


Maing, wile IN. wade 24 Siem Oana va 
Camp, 18 Tex. 528. 
fa] Intemperance, inattentions, 


and failure to support by the hus- 
band do not justify a separation by 
the wife so as.to amount to a con- 
structive desertion on the part of the 
husband and entitle her to a divorce 
under a statute requiring that the de- 
sertion must be willfui and obstinate. 
Hague v. Hague, 84 N. J. Eq. 674, 95 
A 192 [rev on other grounds 85 N. J. 
Fig. 537,196 A! 579). 
: ying as cruelty see supra 

6. Lake v. Lake, 65 N. J. Eq. 544, 
56 A 296; Tracey v. Tracey, (N. J. 
Chi) 43 SAL e122 Stiies! wanStilesid2 
N. J. Eq. 446, 29 A 162. 

Adultery and lewd association as 
cruelty see supra § 91. 

7. Levering v. Levering, 16 Md. 


| 213 (if a husband fails to furnish 


his wife with such necessaries and 
comforts as are within his means and 
by cruelty compels her to leave him, 
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when combined with cruelty’ or druakenness,® may 
amount to desertion on the part of the husband. 
Vulgar and unnatural conduct of a wife, and her 
solicitation of the husband to engage in such con- 
duct, will not justify him in breaking off cohabita- 
tion "and treating her as having deserted him.° 

(3) Period of Desertion—(a) In Gen- 
Desertion, to constitute ground for divorce, 
must continue for the full statutory period prior to 
the commencement of the action.'° 


It must be con- 


he is guilty of desertion); McVickar 
v. MecVickar, 46 N. J. Eq. 490, 19 A 
249, 19 AmSR 422. 

3. Tarrant v. Tarrant, 156 Mo. A. 
725, 1837 SW 56; James v. James, 58 
ING CER 260 MGE a husband becomes a 
habitual drunkard, and, although 
able, makes no provision for the sup- 
port of his wife, and she is com- 
pelled to leave him and to live apart 
from him for the statutory period, 
she is entitled to a divorce as for de- 
sertion). 

9. Huff v. Huff, 73 W. Va. 330, 80 
SE 846, 51 LRANS 282. 

10. Cal.+-Silva v. Silva, 32 Cal. A. 
15; Le 2ee a2. 

D. C.—Hitchcock v. Hitchcock, 15 
App. 81. 

Ga.—Pinnebad v. Pinnebad, 134 Ga. 
496, 68 SE 73. 

Ill.—Albee_ v. Albee, 141 Tll. 550, 
31 NE 153; Embree v. Embree, 53 Ill. 


394; Reams v. Reams, 202 Il]. A. 
490s “Riranky awe pramikmpsdlad Soll pees 
557; Chatterton v. Chatterton, 132 


Til. A. 31 [aff 231 T11. 449, 83 NE 161, 
121-AmSR. 339]; Trimmer v.. Trim- 
mer, 117 Ill. A. 64 [aff 215 Ill, 121, 74 


NE 96]. 

Ind.—Surber vy. 176 Ind. 
399, 96 NE 126, 

Ky.—Klein y. Klein, 96 SW 848, 29 
KyL 1042; Lee v. Lee, 1 Duv. 196; 
Evans v. Evans, 5 B. Mon. 278. 
gore Aieemas v. McLeland, 16 La. 

Me.—Small v. Small, 31 Me. 493; 
Ricker v. Ricker, 29 Me, 281. 


Mass.—lord v. Ford, 143 Mass. 577, 
10 NE 474. 


Surber, 


Mich.—Vercade v. Vercade, 147 
Mich. 398) 90; ANIWi) 9425 Rudd iv. 
Rudd, 33 Mich. 101. 

Minn.—Stocking. v. Stocking, 76 


Minn. 292, 79 NW 172, 668; Wagner 


eee 389 Minn. 394, 40 NW 
Miss.—Gaillard v. Gaillard, 23 
Miss. 152. 

ig to sser GARY. Vex. a S On LOsmiAN. 


Nebr.—Kirkpatrick v. Kirkpatrick, 
81 Nebr. 627, 116 NW 499, 129 AmSR 
708, 16 LRANS 1071; Judkins v. Jud- 
kins, 76 Nebr. 213, 107 NW 254. 

N. J.—Gordon v. Gordon, 88 N. J. 
Eq. 436, 103 A 31; Lake v. Lake, (Ch.) 
89 A 534; Koch v. Koch, 79 N. J. Ea. 
24, 80 A 113; Myles v. Myles, 77 N. J. 
Eq. 265, 76 A 1037; Mizorowsky v. 
Mizorowsky, 72 N. J. Eq. 246, 65 A 
456; Brand v. Brand, (Ch.) 59 A 570; 
Moak v. Moak, (Ch.). 48 A 394; 
Mracey, Vo. Lracey, (Chi)  4emek avila 
Newing v. Newing, 45 N. J. Eq. 498. 
LS cAnLGouee © ; 

N. C.—Cooke v. Cooke, 164 N. C. 
272, 80 SE 178, 49 LRANS 1034, 
ig gh Fonnston v. Johnston, Wright 

Or.—Luper v. Luper, 61 Or. 418, 96 
1) OS 

Pa.—Middleton v. Middleton, 187 
Pa. 612, 41 A 291; Neagley v. Neag- 
leys BoM Pa, Super. 565; Rickert v. 
Rickert; 25) Pa. Dist: 535: Heiter v. 
Hleiter, 21 Pa. Dist. 32743Stymiest ave 
pivpulest 4 Pa. Dist. 305; 16 Pa. Co. 

Porto Rico.—Moll y. Llompart, 17 
Porto Rico 666; Vazquez v. Garcia, 7 
Porto Rico 396. 

Tex.—Slaughter v, Slaughter, (Civ. 
A.) 118 SW 193; Hannig v. Hannig, 
(Civ. A.) 24 SW 695. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tinuous throughout that period11 and be uninter- 
rupted by reconciliation,!? although it has been held 
that a husband’s right to a divorce on the ground 
of desertion is not defeated by the fact that on one 
oceasion during the statutory period of desertion the 
spouses occupied the same bed for one night,!* or 
So it has been held that 
the continuity of the desertion will be interrupted 
by the offending spouse becoming insane during the 
period of desertion;!® but there is some authority 
Where the circumstances under 
which a husband leaves his wife are such that his 
absence, if continued for the statutory period, would 
amount to desertion, the continuity of the desertion 


for two or three nights.1* 
to the contrary.*® 


Eng.—Lapington v. Lapington, 14 
Ds 21° Wi0od y., Wo00G;13—P. DD. 225 
Farmer v. Farmer, 9 P. D. 245; Car- 
gill v. Cargill, 4 Jur. N. S. 764; Cud- 
lipp v. Cudlipp, 27 L. J. P. & M. 64; 
Drew v. Drew. 64 L. T. Rep. N. S. 
840. 

[a] ¢ 
computing the intervening time the 
first day should be excluded and the 
last day included. Trimmer v. Trim- 
mer, 117 Ill. A. 64 [aff 215 Ill. 121, 74 
NE 96]. (2) In computing the stat- 
utory term of desertion no part of 
the time during which a previous 
suit for divorce was pending between 
the same parties can as a rule be 
considered as part of the period of 
desertion. See infra § 179. 
mon Ill. Embree v. Embree, 538 Ill. 
Iowa.—McCraney v. McCraney, 5 
Iowa 232, 68 AmD 702. 

Dek aie ee v. Prather, 26 Kan. 

Ky.—Woolfolk v. Woolfolk, 96 Ky. 
657, 29 SW 742, 17 KyL 20; Fishli v. 
Mishiipe2) Mitts 337. 
eae wie v. McLeland, 16 La. 


Mich.—Wall v. Wall, 196 Mich. 512, 
162 NW 1001; Holmes v. Holmes, 44 
Mich. 555, 7 NW 228; Rudd v. Rudd, 
33 Mich. 101. 

Minn.—Stocking v. Stocking, 76 
Minn. 292, 79 NW 172, 668; Wagner 


v. Wagner, 39 Minn. 394, 40 NW 
360. 

Miss.—Gaillard v. Gaillard, 23 
Miss. 152. 

Mo.—Ulrey v. Ulrey, 80 Mo. A. 


48, 
; N. H.—Hancock y. Hancock, 5 N. H. 

39. 

N. J.—Orens v. Orens, (Ch.) 102 A 
436; Porter v. Porter, 82 N. J. Eq. 
400, 89 A 251. 

N. Y.—Simon v. Simon, 6 App. Div. 
469, 89 NYS 573 [aff 159 N. Y. 549 
mem, 54 NE 1094 mem]. 

Va.—Bailey-v. Bailey, 21 Gratt. (62 
Va.) 43. 

Eng.—Farmer v. Farmer, 9 P. D. 
245. 

{a] A husband’s temporary ab- 
sences of a day or two in length 
without the wife knowing his where- 
abouts do not constitute desertion. 
Wall v. Wall, 196 Mich. 512, 162 NW 
1001. 

[b] In Arkansas under a statute, 
providing that plaintiff to obtain a 
divorce must prove that the cause 
occurred or existed within five years 
next before commencement of suit, 
suit for divorce for desertion need 
not be commenced within five years 
after the original act of desertion, 
which is a continuing: offense, and 
“exists” so long as the desertion con- 
tinues. Poe v. Poe, 125 Ark. 391, 188 
SW 1190. 

[c] In New Jersey there are two 
periods of two years each during 
which the desertion must, have con- 
tinued: The first, that immediately 
succeeding the desertion, at the ex- 
piration of which the cause of action 
arises and accrues,*’and which vests 
jurisdiction in the court to entertain 
the suit; and, the second, that im- 
mediately prior to the filing of the 
petition, which vests jurisdiction in 
the court to decree a divorce. These 

[19 C. J.—5] 


Computation of time.—(1) In ; 
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[§ 119] (b) 


tical 


was formed.?? 


overlap each other in whole or in 
part; but, if they do not, legal proof 
must nevertheless be made of the 
desertion for the whole period be- 
tween its commencement and the fil- 
ing of the petition including the in- 
terval between the two _ periods. 
Orens v. Orens, (Ch.) 102 A 436. See 
also supra §§ 36, 41. 

12. Ark.—Reed v. Reed, 62 Ark. 
ap 37 SW 230; Rie v. Rie, 34 Ark. 


Ill.—Albee v. Albee, 141 Ill. 550, 31 
NE 153; Phelan v. Phelan, 135 Ill. 
445, 25 NE 751; Sommers v. Som- 
mers, 6 DN AN TTF = 

Mass.—La Flamme v. La Flamme, 
ren Mass. 156, 96 NE 62, LRANS 


Miss.—Gaillard v. Gaillard, 23 
Miss. 152. , 

N. J.—Orens v. Orens, (Ch.) 102 A 
436; Lake v. Lake, (Ch.) 89 A 534; 
Getz v. Getz, 81 N. J. Eq. 465, 88 A 
376; Myles v. Myles, 77 N. J. Eq. 
265, 76 A 10387; Tracey v. Tracey, 
(Ch.) 43 A 713. \ 

Oh.—Johnston v. Johnston, Wright 


454. 
Pa.—Outland v. Outland, 27 Pa. 
tere: ti eBeli tive Bell at wWklyNC 
[a] Thus (1) where a wife who 
has refused to live with her husband 
subsequently admits him ,to his 
marital rights, the period of her 


previous refusal is not a part of the 
required time. Tracey v. Tracey, 
(N. J. Ch.) 438 A713. (2) Cohabita- 
tion for several days of the period of 
desertion is a defense. Phelan v. 
Phelan, 135 Ill. 445, 25 NE 751. 

[b] Negotiations for cohabitation, 
if engaged in mutually, constitute an 
interruption of the continuity of the 
Woe coe Rudd v. Rudd, 33 Mich. 

01. 

Attempted reconciliation as ending 
desertion see infra § 122. 

Occasional visits see supra § 110. 


oe Kennedy v. Kennedy, 87 Ill. 
0. 
14. Danforth vy. Danforth, 88 Me. 


120, 122, 33 A 781, 51 AmSR 380, 31 
LRA 608; Womble v. Womble, (Tex. 
Civ. A.) 152 SW 473. 

“Tt has often been held to be the 
duty of the husband to Visit his ab- 
sent wife, and to endeavor by all 
proper means to effect a reconcilia- 
tion. If he Succeeds, and his wife 
returns to her home and to her duties 
as his wife, undoubtedly her prior 
desertion will be interrupted, or re- 
garded as condoned, and cannot be 
added to a subsequent desertion for 
the purpose of completing the three 
years necessary to entitle her hus- 
band to a divorce. But if, in spite of 
his efforts, his wife persistently and 
unreasonably refuses to return, and 
continuously remains away from him 
for three consecutive years, we think 
her husband’s right to a divorce is 
complete,—that the mere fact that 
on one occasion he visited her, and 
for two or three nights occupied the 
same bed with her, does not inter- 
rupt the continuity of her desertion.” 
Danforth v. Danforth, supra [quot 
Womble v. Womble, (Tex. Civ. A.) 


152 SW 473]. 
15. Blandy v. Blandy, 20 App. 
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is not interrupted by his imprisonment,’” notwith- 
standing he was willing to return after his arrest 
and imprisonment,!§ 


When Period Begins to Run. While 


actual separation and intention to desert must both 
exist to constitute desertion,!® they need not be iden- 
in their commencement.?° 
place both in departure and intention.*? 
parture antedates the intention to desert, the period 
of desertion dates from the time when the intention 
If on the other hand the intention 
to desert antedates the departure, the period com- 
mences to run from the time of the departure.?* 
If the separation was by consent, which was after- 
periods may run concurrently and | 


Desertion takes 
If the de- 


(D. C.) 535; Kirkpatrick v. Kirkpat- 
rick, 81 Nebr. 627, 116 NW 499, 129 
AmSR 708, 16 LRANS 1071; Storrs 
Veustorrs) (68) Ni Eel ts esa VAN TG Tar 
Porter v. Porter, 82 N. J. Eq. 400, 89 
A’ 251. 

[a] Reason of rule.— “If the 
one of sound mind is entitled to have 
the door of repentance held open to 
him for two years, we think that the 
same opportunity should be afforded 
to one who is mentally incompetent; 
and it cannot be said that she is af- 
forded such opportunity so long as 
her intellect is so clouded that she 
is incapable of forming the intent to 
return.” Kirkpatrick v. Kirkpatrick, 
81 Nebr. 627, 630, 116 NW 499, 129 
AmSR 708, 16 LRANS 1071. 

(shee Douglas v. Douglas, 31 Iowa 
Hews v. Hews, 7 Gray (Mass.) 
279; Heiter v. Heiter, 21 Pa, Dist. 
3275 Drew. *v, PDrew, “13')-P; VD. 97%; 
Astrope v. Astrope, 29 L. J. P. & M. 


27. 

{a] Confinement in house of cor- 
rection.— The mere fact that the hus- 
band has been in the house of cor- 
rection during the greater part of the 
desertion under successive sentence 
does not preclude a divorce, where 
the original desertion took place be- 
fore the imprisonment and, during 
the intervals of liberty, he neither 
returned to his wife nor contributed 
to. her support. Hews vy. Hews, 7 
Gray (Mass.) 279. 

Drew v. Drew, 13 P. D. 97. 


19. See supra §§ 109, 110; and 
infra § 128. 
20. Hubbard v. Hubbard, 127 Md. 


617, 96 A 860; Muller v. Muller, 125 
Md. 72, 93 A 404; Foote v. Foote, 71 
N. J. Eq. 27387 65 A+ 205; Carroll v. 
Carroll, 68°0N. J.B. 1724,0727, 162 :A 
3833) Pinkard v, Pinkard; 14 Tex. 357, 
6 AmD 129. 

“It is not necessary to begin a de- 
sertion that the deserter intends to 
desert at the time he leaves his home. 
If the proof establishes that he at 
any time while absent from his home 
determined that from thenceforth he 
would desert his wife, and that de- 
termination is persisted in willfully, 
continuously and obstinately for the 
statutory period, that will constitute 


desertion within the statute.” Car- 
roll v. Carroll, supra. 
21. Olsen v. Olsen, 3 Alaska 616. 


See supra § 109; infra § 128. 


22. D. C.—Hitchcock v. Hitchcock, 
15, App. 81. 

aaa pau v. Phelan, 12 Fila. 
449, 

Iowa.—Seeds v. Seeds, 139 Iowa 


717, 117 NW 1069. 

Md.—Taylor v. Taylor, 112 Md. 666, 
it AG Lidice 

N. J.—Brinkerhoff y. Brinkerhoff, 
29 N. J. Hq. 182; Conger v. Conger, 13 
N. J. Eq. 286. 

Oh.—Reed v. Reed, Wright 224. 

Pa.—Zesiler v. Zeiler, 58 Pa. Super. 
220; Bechtel v. Bechtel, 18 Pa. Dist. 
1076. 

Porto Rico.—Girot v. Crispin, 23 
Porto Rico 764. 

Tex.—Pinkard v. Pinkard, 14 Tex. 
356, 65 AmD 129. 


W. Va.—Burk v. Burk, 21°W. Va. 
445. 
23. Olsen v. Olsen, 3 Alaska 616, 


Middleton, 187 Pa. 612, 


\ 
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ward revoked, the desertion commences from the 


time of the revocation.24 When 


alleged as a ground for divorce in a cross complaint, 
the period thereof is determined as of the date of 
the filing of that pleading and not of the institution 


of the suit.25 
[§ 120] 
General. 


not’ constitute desertion.?® 


621 [cit Cyc]; Trimble v. Trimble, 65 
Ark. 87, 44 SW 1040; Middleton v. 
41 A 291. 

24 Silva v. Silva, 32 Cal. A. 115, 
162 P 142; Albee v. Albee, 141 Ill. 550, 
381 NE 153; Newing v. Newing, 45 
N. J. Eq. 498, 18 A 166; Hankinson 
v. Hankinson, 33 N. J. Eq. 66; Conger 
v. Conger, 13 N. J. Eq. 286; Ahren- 
feldt v. Ahrenfeldt, Hoffm. (N. Y.) 


47. 

Attempted reconciliation as ending 
desertion see infra § 122. 

25. Neddo v. Neddo, 56 Kan. 507, 
44g P Ae Vent. v. vent, 175) Ky.9152, 193 
SW 1039; Von Bernuth v. Von Ber- 
nuth, 76 N. J. Eq. 487, 74 A 700, 139 
AmSR 784. 

26. ~Silva v. Silva, 32 Cal. A. 115, 
162 P 142; Plimley v. Plimley, 35 
Be J. Eq. 18; and cases infra note 

7 


27. Ala.—Dabbs v. Dabbs, 196 Ala. 
164, 71 S 696; Allen v. Allen, 84 Ala. 
367, 4 S 590; Crow v. Crow, 23 Ala. 
583; Jones v. Jones, 13 Ala. 145. 

Ariz.—Andrade v. Andrade, 14 Ariz. 
379, 388, 128 P 813 [quot Cyc]. 

Ark.—Johnson y. Johnson, 107 Ark. 
262, 154 SW 503. 

Cal,— Lewis v. Lewis, 167 Cal. 732, 
141 P 367, 52 LRANS 675; Borden v. 
Borden, 166 Cal. 469, 137 P 27; Keesey 
Ww, Keesey, 160 Cal. 727, 117 P 1054; 
MeMullin v. McMullin, 140 Cal. 112, 
73 P 808 [aff in bane 7 Cal. Unrep. 
Cas. 93, 71 P 108]; Benkert v. Ben- 
kert, 32 Cal. 467. 

Colo.—Walker v. Walker, 60 Colo. 
DiiGgloo Prose: Ault vy Ault,<29: Colo. 
149, 68 P 231. 

Conn.—Colt v. Colt, 90 Conn. 658, 


98 A 2°92. 
Del.—Ward v. Ward, 23 Del. 364, 
75 ae 611 | 
C.—Smithson vy. Smithson, 18; 
Dic 227; Secor v. Secor, 8 DG; 
6 ; 


Ga.—McCord v. McCord, 140 Ga. 
Ae 78 SE 833; Word v. Word, 29 Ga, 
81. 

Ill.—Reams v. Reams, 202 Ill. A. 
491; Dillinger v. Dillinger, 140 Ill. A. 


Costus suottussy uis4, alliieA. 
360. 
466, 61 NE 737. 

Kan.—Taylor v. Taylor, 41 Kan. 
535, 21 P 632. 

Ky.—Masterson y. Masterson, 46 
SW 20, 20°-KyL 681. 

Md.—Walker v. Walker, 125 Md. 


649, 94 A 346, AnnCasl1916B 934. 
Mass.—Najjar v. Najjar, 227 Mass. 
450, 116 NE 808; Foster v. Foster, 
225 Mass. 183, 114 NE 200; Bradley 
v. Bradley, 160 Mass. 258, 35 NE 482; 
Ford v. Ford, 143 Mass. 577, 10 NE 
474; Lea v. Lea, 8 Allen 418. 
Mich.—Wright v. Wright, 80 Mich. 
572, 45 NW 365; Rose v. Rose, 50 
Mich. 92, 14 NW 711; Beller v. Beller, 
50 Mich. 49, 14 NW 696; Cox vy. Cox, 
v. 


35 Mich. 461. 
Minn.—Hosmer 53 
Minn. 502, 55 NW 630. 
Ape aon v. Fulton, 36 Miss. 
Mo.—Simpson v. Simpson, 31 Mo. 
24; Plymate v. Plymate, (A.) 180 SW 
29; Creasey v. Creasey, 168 Mo. A. 
68, 151 SW 219; Redford v. Redford, 
162 Mo. A. 127, 144 SW 125; Wathen 
v. Wathen, 101 Mo. A. 286, 73 SW 
736; Schuman yv. Schuman, 93 Mo. A. 
99; Davis v. Davis, 60 Mo. A. 545; 


Hosmer, 


(4) Consent of Complainant—(a) In 
It is a firmly established principle of 
divorce law that separation by mutual consent does 
Hence it is a universal 
rule that there is no such desertion as warrants a 
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abandonment is 


[§§ 119-120 


divorce where, either expressly or by implication 
from the circumstances, the complainant consents 
to the original separation or its continuance,*? and 
that consent is not revoked.’® 
leaves her husband when directed by him, although 


Thus, where a wife 


his action resulted from a quarrel, he cannot after- 


leave.°? 


Droege v. Droege, -55 Mo. A. 481; j 
Gilmer v. Gilmer, 37 Mo. A. 672; Dwy- 
er v. Dwyer, 16 Mo. A. 422. 

Mont.—Bordeaux v. Bordeaux, 43 
Mont. 102, 115 P 25. 

Nev.—Albee v. Albee, 38 Nev. 191, 
147. P 452. 

N. J.—Fraser v. Fraser, 87 N. J. 
Eq. 633,101, A. 58, LRAI19I7E.-738; 
Jones vy. Jones, 84 Neve Ste mae: Go 93 
A 580; Freeman v. Freeman, 82 N. J. 
Eq. 360, 88 A 1071, 49 LRANS 1042; 
Lake v. Lake, 80 N. J. Eq. 350, 86 A 
767; Kipp v. ‘Kipp, Vie Neue Bq. ig 
78 A 682; Wilson v. Wilson, 66 N. 
Eq. 237, 57 A 552; Grover v. Goren 
Gp mash Al Hag 771,50) Ay 1051. path 63 
N. J: Big 796, 527A 113143) Woodrv. 
Wood, 63 N. J. Eq. 688, 53 A 51; Mc- 
Gean v. McGean, 63 N. J. Eq. 285, 49 
A 1083; Sarfaty v. Sarfaty, 59 N. J. 
Eq. 193, 45 A 261; Van Wart v. Van 
Wart; i057 9N. fds Bd. 598, 41/A5 965; 
Payne v. Payne, (Ch.) 28 A 449; Ol- 
cott v. Olcott, (Ch.) 26°:A 469; Chip- 
chase v. Chipchase, 48 N. J. Eq. 549, 
22 A 588 [aff 49 N. J. Hq. 594, 26 A 
468]; Costill v. Costill, 47 N. J. Eq. 
346, 21 A 35; Broom vy. Broom, 47 
INE J Gee 2 1D; 0 VANES 7-7. Patines NBs di. 
Eq. 347, 25 A 963]; Herold v. Herold, 
47 N. J.@Eq: 210, 20 A 375, 9 LRA 
696; Newing v. Newing, 45 N. J. Eq. 
498, 18 A 166; McKean v. McKean, 
(Ch.) 5 A 799; Grant vy. Grant, 36 
N. J. Eq. 502; Johnson v. Johnson, 35 
N. J. Eq. 20; Sergent v. Sergent, 33 
N. J. Eq. 204 [rev on other grounds 
36 N. J. Eq. 644]; Hankinson v. 
Hankinson, 33 N. J. Eq. 66; Mel- 
downey v. Meldowney, 27 N. J. Eq. 
328; Stone y. Stone, 25 N. J. Eq. 
445; Bowlby v. Bowlby, 25 N. J. Eq. 
406: Cornish v. Cornish, 23 N. J. Eq. 


208; Goldbeck v. Goldbeck, LSA Neo i. 
Eq. 42; Moores v. Moores, 16FING SH. 
Eq. 275; Jennings v. Jennings, 13 
N.. Js Hig. 38. 


N. Y.—Curtin vy. Curtin, 111 App. 
Div. 447, 97 NYS 771; Reischfield v. 
Reischfield, 100 Misc. 561, 166 NYS 
898; Dignan y. Dignan, 17 Misc. 268, 
40 NYS 320; Rebstock vy. Rebstock, 
144 NYS 289; Adams v. Adams, 20 
NYS 765; De Meli v. De Meli, 5 NY 
CivProc 306, 67 HowPr 20 [aff 11 
NYS 291 (aff 120 N. Y. 485, 24 NE 
996, 17 AmSR 652)]. 

Oh.—Van Voorhees y. Van Voor- 
hees, Wright 636; Barnes vy. Barnes, 
es 475; Hesler v. Hesler, Wright 


Or.—Herschback v. Herschback, 81 
Or. 151, 158 P 526; Luper v. Luper, 
61 -Or. .418, 96 P 1099, 1102 [quot 
Cyc]. 

Pa.—Graham v. Graham, 153 Pa. 
450, 25 A 766; Crandall v. Crandall, 
66 Pa. Super. 153; Croll v. Croll, 60 
Pa. Super. 415; Neagley v. Neagley, 
59 Pa. Super. 565; Kurniker v. Kurni- 
ker, 54 Pa. Super. 196 [aff 40 Pa. Co. 
197]; Pearce v. Pearce, 53 Pa. Super. 
129; Thompson vy. Thompson, 50 Pa. 


Super. 159; King -v. King, 36 Pa. 
Super. 33; Olson v. Olson, 27 Pa. 
Super. 128; Outland v. Outland, 27 


Pa. Dist. 1; Penndorf v. Penndorf, 25 
Pa. Dist. 517; Whitman v. Whitman, 
24 Pa. Dist. 457; Ames v. Ames, 24 
Pa. Dist. 164; Eckert v. Eckert, 20 
Pa. Dist. 835; Raver v. Raver, 1 Pa. 
Dist. 177; Kendrick v. Kendrick, 42 
Pa. Co. 49; Steiger v. Steiger, 41 Pa. 
Co, 164s Raub: vs. “Raub, «406 Pas Co, 
432; Carey v. Carey, 26 Pa. Co. 452; 


ward charge her with desertion;?® nor is the wife 
entitled to a divorce for desertion, under such cir- 
cumstances,°° unless the husband’s conduct was such 
as to justify her in leaving ** or directing him to 
Further, what may have been desertion in 


Crawford v. Crawford, 25 Pa. Co. 
289; Hisenberg v. Hisenberg, 1 Pa. 
Co. 590, 18 WklyNC 146; Butler v. 


Butler, 1 Pars. Eq. Cas. 329, 4 Pa 
LJR 284; Smith v. Smith, 3 Phila. 
489. 

Porto Rico.—Girot v. Crispin, 23 
Porto Rico 764; Dimas v. Ortiz, 8 
Porto Rico 399. 

Tenn.—Rutledge v. Rutledge, 5 
Sneed 554. 

Tex.—McGowen v. McGowen, 52 
Tex. 657. 

W. Va—McCoy v. McCoy, 74 


W. Va. 64, 81 Sk 562, AnnCas1916C 
376; Bacon v. Bacon, 68 W. Va. 747, 
70 SE 762; Wass v. Wass, 41 W. Va. 
126, 23 SE 537. 

Wis.—Jakubke v. Jakubke, 125 Wis. 
635, 104 NW 704. 

Eng.—Fitzgerald v. Fitzgerald, L. 
R. hues (&  D. 694; Thompsons. 
Thompson, 4 Jur. N. S. 717; Smith v. 
Smith, 28 L. J. P. & M..27; CudHpp 
v. Cudlipp, is L. J. P. & M. 64; Ward 
v. Ward, 27-L. J. P. & M. 63. 

[a] Thus ‘a ‘wife who left her 
husband, who was drinking heavily, 
could not procure a divorce from him 
on the theory of constructive deser- 
tion, where the separation was not 
forced upon the wife by his drunken- 
ness, but was brought about by con- 
sent, and in order to relieve the hus- 
band, who was in financial straits, 
until he should be able to procure 
employment and provide a suitable 


eae Foote v. Foote, (N. J. Ch.) 61 
A 90. 
[b] Consent express or implied.— 
Word v. Ward, 23 Del. 364, 75 A 
[c] A mere undisclosed feeling’ of 


a husband whose wife left him as to 
not desiring her to return does not 
constitute a consent to the separa- 
tion. Redford v. Redford, 162 Mo. A. 
127, 144 SW 125. 

[dad] Effect of bond for support.— 
A husband who has given bond to 
the guardians of the poor for the 
support of his wife, who has left his 
house, cannot maintain a libel for di- 
vorce against her -on the ground of 
fesention, Vanieer v. Vanleer, 13 Pa, 
21 

28. See infra § 12 

29. Reed v. Reed, 50 Ark, 611,-37 
SW 230; Hitzeman v. Hitzeman, 106 
Til }-AS 459: Herr v. Herr, 17 Lancl 
Rev (Pa.) 209; Thorpe v. Thorpe, 30: 
PittsbLegJNS "(Pa.) 1338, 13 YorkLeg 
Rec 108. 

30. Howe v. Howe, 23 Pa. Co. 363; 
Charter v. Charter, 65 J. P. 246. 

Biss Coltiiv. Colt, 90 Conn. 658, 98 
A 292; EKugster v. Eugster, (N. Ais 
Ch.) 161 A 575: Martin v. Martin, 78 
N. J. Eq. 423, 79 A 261; Kipp v. Kipp, 
77 N. J. Eq. 585, 78 A 682; Wilson v. 
Wilson, 66 N. J. Eq. 237, 57 A 552; 
Grover v. Grover, 63 N. J. Eq. 771, 50 
A f0b1. Laff, 63.5N, J... Ha... 796,524, 
1131]; Smith v. Smith, 55 N. J. Ka. 
222, 31 AL 49, 

Character of misconduct justifying 
separation see supra § 116-117. 

32. Haviland v. Haviland, 32 L. J. 
P. & M. 65 (where a wife, on dis- 
covering the adultery of her husband, 
told him to go to the other woman, 
“and when you are sick of her, re- 
turn to me,” and she made him sol- 
emnly promise to return, which he 
never did, the husband was guilty of 
desertion). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 120-121] 


its conception is terminated if the separation con- 
Under some statutes a 
voluntary separation of husband and wife as dis- 
tinguished from desertion of one by the other is 


tinues by mutual consent.%% 


made a ground of divorce.*4 
[§ 121] 


33. Ford v. Ford, 143 Mass. 577, 
10 NE 474; Fera v. Fera, 98 Mass. 
155; Pidge v. Pidge, 3 Metc. (Mass.) 
257; King v. King, 36 Pa. Super. 
33; Olson v. Olson, 27 Pa. Super. 
ee ccs cl Ve Bechtel, 18 Pa. Dist. 


107 
See infra § 143, 
35. Ala.—Crow v. Crow, 23 Ala. 
583; Gray v. Gray, 15 Ala. 779. 
Ariz.m—Andrade v. Andrade, 14 Ariz. 
379, 388, 128 P 813 [quot Cyc]. 
Ark.—Trimble vy. Trimble, 65 Ark. 
87, 44 SW 1040. 
15.P 3 .—Carey v. Carey, 73 Cal. 630, 
P.-3 
oo cled v. Woolard, 18 App. 
326; Smithson v. Smithson, 48, DexC: 
Iowa.—McElhaney v. McElhaney, 
125 Iowa 333, 101 NW 93. 
Ky.—Fishli v. Fishli, 2 Litt. 337. 
La.—Baurens v. Giroux, 123 La. 
879, 49 S 605; Derby v. -Dancey; 112 


DA SO lee Ol Si C9 Ds 
Ma. —Twigg v. Twige, 107 Md. 676, 


69 A 517. 
Mich.—-Wright v. Wright, 80 Mich. 
572, 45 NW 365; Beller vy. Beller, 50 


Mich. 49, 14 NW 696. 


Minn.—Stocking v. Stocking, 76 
Minn, 292, 79 NW 172, 668. 

Mo.—Creasey v. Creasey, 168 Mo. 
A. 68, 151 SW 219; Friemann v. 
Saencages 120 Mo, A. 430, 97 SW 

N. J.—Fraser v. Fraser, 87 N. J. 
Bq. 633, 101 A 58, LRAI917F 738; 


Cole v. Cole, (Ch.) 93 A 708; Sutton 
v. Sutton, 82 N. J. Eq. 648, 90 A 280; 
Norcross v. Norcross, 82 N. J. Eq. 
195, 91 A 733 [aff 83 N. J. Hq. 348, 
$1 A 1070]; Taylor y. Taylor, 73 N. J. 
Eq. 745, 70 A 3823; Sterling v. Ster- 
Pines 712 Nd Hae 59, 682 Ae 485 
Ojserkis v. Ojserkis, (Ch.) 62 A 118; 
Hall v. Hall, 65 N. J. Eq. 709, 55 A 
300 [aff (Ch.) 53 A 455]; Wood v. 
Wood, 63 N. J. Hq. 688, 53 A 51; 
Proudlove v. Proudlove, (Ch.) 46 A 
951; Hall v. Hall, 59 N. J. Eq. 402, 
45 A 690 [aff 60 N. J. Eq. 469, 46 A 
866]; Wright v. Wright, (Ch.) 43 A 
447; Gates v. Gates, 59 N. J. Eq. 100, 
43 A 436 [aff 60 N. J. Hq. 486, 46 A 
1100]; McGurk v. McGurk, (Ch.) 28 
A 510; Costill v. Costill, 47 N. J. Eq. 
346, 21 A 35; Broom v. Broom, 47 
N: J; Eq. 215, 20. A377 [aff 49° N.-J. 
Eq. 347, 25 A 963]; MecVickar v. Mc- 
Vickar, 46 N. J. Ka. 490, 19 A 249, 19 
AmSR 422; Newing v. Newing, 45 
IN-odas Eid. 498, 18 A 166; Rittenhouse 
v. Rittenhouse, 29 N. J. Eq. 274 


Oh——Frarell. v. Frarell, Wright 
455; Bigelow v. Bigelow, Wright 
416. 


Pa.—Middleton y. Middleton, 187 
Pa. 612, 41 A 291; Musgrave v. Mus- 
grave, 185 Pa. 260, 39 A 961; Mc- 
Clurg’s App., 66 Pa. 366; Wallace v. 
Wallace, 24 Pa. Dist. 816; Whitman 
v. Whitman, 24 Pa. Dist. 457; Heaton 
-v. Heaton, 8 Pa. Dist. 658, 23 Pa. Co. 
218; Kurniker v. Kurniker, 40 Pa. Co. 
197 [aff 54 Pa. Super. 437]; 
bers v. Chambers, 20 Pa. Co, 41. 

R. I.—Thorpe v. Thorpe, 9 R. 1. 
57 

Tenn.—Lanier v. Lanier, 5 Heisk. 
462. 


(b) Attempted Reconciliation—aa. As 
Prerequisite to Divorce. The general rule is that be- 
fore a husband can secure a divorce on the ground 
of his wife’s desertion he must attempt to effect a 
reconciliation ;°° and this seems to be the better rule, 
even though the wife was at fault and the husband 
free from blame,°* although it has also been held 
that if the husband is free from blame he is under 
no obligation to take steps to effect a reconciliation.®" 


Cham-’ 
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But in all cases wee the departure complained of 
was caused by plaintiff’s misconduct, and he has 
made no effort to detain the wife or to secure her 
return, the separation will be deemed to have been 


consented to and will not constitute desertion,*® al- 


reconciliation,*® 


Tex.—Gray v. Gray, 43. Tex. Civ. A. 
348, 95 SW 46. 

Va.—Tutwiler v. Tutwiler, 118 Va. 
724, 88 SEH 86; Devers v. Devers, 115 
Var oLise to SE 1048. 

[a] Reason for rule.—“‘The well- 
being and good order of society de- 
mand that husbands and wives shall 
in good faith endeavor to reconcile 
their differences and dwell together 
in unity and peace, rather than to 
make occasion for resort to the courts 
for redress.” Devers vy. Devers, 115 
Va. 517, 520, 79 SE 1048. 

Lb] Willful and obstinate deser- 
tion.—The failure of a husband to 
attempt to induce his wife to return 
to him removes from her desertion 
the element of obstinacy; and such 
desertion is not a ground for divorce 
under a statute providing that to ren- 
der a desertion ground for divorce 
the desertion must .have been will- 
ful, continued, and obstinate. Taylor 
Beg tay tOhs id Ne Je Ge 7454 0a! 

[c] In MDLouisiana.—Abandonment 
or desertion is no ground for divorce 
or separation from bed and _ board, 
unless made to appear by three re- 
iterated summons made from month 
to month, directing the husband’s re- 
turn to the place of the matrimonial 
domicile, followed by a judgment,.to- 
gether with a notification of such 
judgment. Rothstein v. Schimsky, 
140 La, 815, 74 S 111; Martin v. Mar- 
tin, 133 La. 948, 683 S 477; Van Horn 
v. Arantes, 116 La. 130, 40 S 592; 
Merrill v. Flint, 28 La. Ann. 194; 
Perkins vy. Potts, 8 La. Ann, 14. 

36. Hudson v. Hudson, 59 Fla. 529, 
51 S 857, 138 AmSR 141, 29 LRANS 
614, 21 AnnCas 278; Lynch v. Lynch, 
33 Md. 328; Rose v. Rose, 50 Mich. 
92,.14 NW ‘711; Cox. v.. Cox, 35 Mich. 
461; Wood v. Wood, 63 N. J. Eq. 688, 
53 A 51; Broom v. Broom, 47 N. J. 
Migee 21535) 20VsAR Siiierlatt 49I9Ne ds Eos 
347, 25 A 963]; Trall v. Trall, 32 N. J. 
Eq. 231; and cases supra note 385. 
See also Meier v. Meier, 68 N. J. Eq. 
9, 59 A 234 (where a wife who de- 
serts her husband attempts a recon- 
ciliation, the husband is not entitled 
to a divorce for desertion on the 
ground that he or she believes the 
offer was not made in good faith, 
without making an effort to resume 
the matrimonial relation). But see 
Seeds v. Seeds, 139 Iowa 717, 117 NW 
1069 (infra note 387 [a]). 

“Bven though she be originally in 
fault in leaving him, he cannot shut 
the door against her return, and then 
make her continued absence the 
ground of a charge of desertion as 
reason fcr dissolving the marriage 
tie.’ McElhaney v. McElhaney, 125 
Iowa 333, 335, 101 NW 93. 

[a] Reason for rule.—‘‘Under 
such circumstances, he is held to 
have consented to the separation.” 
McElhaney v. McElhaney, 125 Iowa 
333, -335, 101 NW 93. 

37. Conn.—Todd y. Todd, 84 Conn. 
591, 80 A 717. 

D. C.—Hitcheock v. Hitchcock, 15 
App. 81. 

Iowa.—Seeds v. Seeds, 139 Iowa 
717, 117 NW 1069. 


though complainant’s misconduct would not in itself 
authorize a divoree.3® <A wife is not held to the same 
accountability as the husband for failure to seek .a 


although, if the separation was 


originally by agreement, the wife must plainly sig- 
nify to her husband that she desires to revoke the 
agreement before she can complain of his living 
apart thereunder.*+ 


Mass.—Ford v. Ford, 143 Mass. 
577, 10 NE 474. 


Mo.—Redford v. Redford, 162 Mo. 
A. eee 144 SW 125. 


Y.—Schleifer v. Schleifer, 19 
NYS Sits 
Or.—Ogilvie v. Ogilvie, 37 Or. 171, 
61-P- 627. 
Pa.—Burkey vy. Burkey, 25 Pa. 
Dist. 982. 


S. D.—Barrett v. Barrett, 20 S. D. 
210, 105 NW 463. 

Eng.— Fitzgerald vy. Fitzgerald, L. 
R. 1 P. & D. 694. 

[a] One spouse not at fault need 
not solicit the return of the other, 
who has left the home without good 
cause; and it is sufficient that such 
party has not refused an uncondi- 
tional offer to return. Seeds v. Seeds, 
139 Iowa 717, 117 NW 1069. But see 
McElhaney v. McElhaney, 125 Iowa 
333, 101 NW 93 (supra note 36). 

38. Del.—Ward v. Ward, 23 Del. 
364, 368, 75 A 611 [cit Cyc]. 
ak > Hitzeman v. Hitzeman, 106 Ill. 

45 

Mo.—Gillinwaters v. Gillinwaters, 
28 Mo. 60; Shine v. Shine, (A.) 189 
Sw 4038, 410 [eit Cyc]; Dwyer v. 
Dwyer, 16 Mo. A. 422. 

N. J.—Fraser v. Fraser, 87 N. J. 
Eq. 633, 101 A 58, LRAI917F 738; 
Meldowney v. Meldowney, 27 N. Je 
Eq. 328; Cornish v. Cornish, 23:N. J. 
Eq. 208. 
Wis.—Jakubke v. Jakubke, 125 
Wis. 635, 104 NW 704; McCormick v. 
McCormick, 19 Wis. 172, 

39. Ward v. Ward, 23 Del. 364, 
368, 75 A 611 [cit Cyc]; Shine v. 
Shine, (Mo. A.) 189 SW 4038, 410 [cit 
we: Dwyer v. Dwyer, 16 Mo.: A. 


40. Fielding v. Fielding, 67 Fla. 
143, 64 S 546; Millowitsch v. Millo- 
witsch, 44 Jll. A. 357 (a wife when 
deserted by her husband need not 
hunt him up or go to the place to 
which he has fled); Martin v. Martin, 
78 N. J. Hq. 423, 79 A 261; Coe v. Coe, 
68 N. J. Eq. 157, 59 A 1059; Wilson 
v. Wilson, 66 N. ay Eq. 237, BT A 5523 
Sargent v. Sargent, 86 N. J. Hq 
644; McKinney v. McKinney, 1 

“No wife, in order to be entitled to 
a divorce, ought to be required to 
swear that she desires to have a hus- 
band, who has ended a career of 
brutality toward her by deserting 
her, come back and resume _ that 
career.” Grover v. Grover, 63 N. J. 
Hq. 771, 774, 50: A 1051 [aff 63 N. J. 
Bg. 796, 52 A 1131]. 


Eis ‘Va. 58, 87 SE 928. 


41. Cal.—Borden vy. Borden, 166 
Caluc469 wistee eet. 
Mont.—Bordeaux v. Bordeaux, 43 


Mont. $102) 115 P25. 

N. J.—Hague v. Hague, 85 N. J. Ha. 
537, 96 A 579; McAllister v. McAllis- 
ter Tie INS dee Hop als 62 As LisieCos= 
till v. Costill, 47 N. J. Hq. 346, 21 A 
35; Hankinson v. Hankinson, 33 N. J. 
Eg. 66. 


N. Y.—Dennison vy. Dennison, 52 
Mise. 37, 102 NYS 621. 
Pa.—Casey v. Casey, 21 Pa. Dist. 


705; Howe v. Howe, 23 Pa. Co. 363. 
See also infra § 1238. 
[a] Consent is not revoked: (1) 


66 [19C.J.] 


Exceptions to the general rule 4” have been made 
where the wife after her desertion has so acted as 
to give her husband sufficient cause to suspect her 
chastity,*® or where it is manifest from the facts 
and circumstances of the desertion that any efforts 
made to induce her to return would be unavailing.** 

[§ 122] bb. As Terminating Desertion. If be- 
fore the expiration of the statutory period of de- 
sertion 45 a spouse, otherwise guilty of desertion, 
offers in good faith 4 to resume the marriage rela- 
tionship, the continuity of the period of duration is 
interrupted and there can be no divorce,** unless the 
separation was due to the misconduct of the party 
offering the reconciliation and such misconduct on 
| Mo. 403. 


Because the husband fails to support 
the wife when she does not complain 
or because he attempts to secure a 
divorce, where she also seeks to dis- 
solve the marriage. Bordeaux v. 
Bordeaux, 43 Mont. 102, 115 P 25. 
(2) By a mere demand by a wife that 
her husband should support her un- 
less accompanied by a bona fide of- 
fer to return. McAllister v. McAl- 
listerseal ON, J. seid. 13, 62 Ao T13i. 
42. See supra text and note 35. 
' 43. Sterling v. Sterling, 71 N. J. 
Eq. 59, 63 A 548; Hall v. Hall, (N. J. 


Ch.) 53 A 455 [aff 65 N. J. Eq. 709, 


55 A 300]. 

44. Hudson v. Hudson, 59 Fla. 529, 
51 S 857, 138 AmSR 141, 29 LRANS 
614, 21 AnnCas 278; Shine v. Shine, 
(lon VAD S189 Sw'403s) Purnell Vy. 
Purnell, (N. J.) 70 A 187, 189; Mc- 
Cauley v. McCauley, 88 N. J. Hq. 392, 
103 A 20; Fry v. Fry, (N. J. Ch.) 100 
A 839; Marsh v. Marsh, 86 N. J. Ea. 


419, 99 A 409; Fisler v, Fisler, 85 
ING tds clog. o4, 95) Al 9970>) Hague, Vv. 
Hague, 84 N. J. Eq. 674, 95 A 192 


[rev on other grounds 85 N. J. Eq. 
537, 96 A 579]; Rogers v. Rogers, 81 
N. J. Eq. 479, 86 A 935, 46 LRANS 
711; Kipp v. Kipp, 77 N. J. Eq. 585, 
78 A 682; Sterling v. Sterling, 71 
N. J. Eq. 59, 63 A 548; Currier v. Cur- 
rier, 68 N. J. Eq. 7, 59 A 4 [aff 68 
N. J. Eq. 797, 64 A 1133]; Hall v. 
Hall, 65 N. J. Eq. 709, 55 A 300 [aff 
(Ch.) 53 A 455]; Trall v. Trall, 32 
N. J. Hq. 231. 

“The husband is bound to make 
such advances and concessions only 
where there is reasonable ground to 
suppose that such action on his part 
will terminate the wife’s desertion.” 
Purnell v. Purnell, supra [quot Hall 
v. Hall, 60 N. J. Eq. 469, 470, 46 A 


866]. 
45. See infra § 125. 
46. See infra § 124. 


47. Ala.—dAllen vy. Allen, 84 Ala. 
367, 4 S 590; Hanberry v. Hanberry, 
29 Ala. 719; Crow v. Crow, 23 Ala. 
583; Jones v. Jones, 13 Ala. 145. 

Colo.—Ault v. Ault, 29 Colo. 149, 
GSmE ezol. 

Ida.—Stoneburner v. Stoneburner, 
11 Ida. 603, 83 P 938. 

Ill.—Albee v. Albee, 141 Ill. 550, 
31 NE 153; Silverstein v. Silverstein, 
DG) LIT ALI 458 

Iowa.—Conlin v. Conlin, 163 Iowa 
420, 144 NW 1005; Seeds v. Seeds, 
139 Iowa 717, 117 NW, 1069; McEl- 
haney v. McElhaney, [25 Iowa 333, 
101 NW 983. 

Kan.—Taylor vy. Taylor, 41 Kan. 
bby 21 P 632. 

Ky.—Garrison v. Garrison, 104 SW 


980, 31 KyL 1209; Alderson vy. Alder-! 


son, 69 SW 700, 24 Kyl 595. 
Me.—Fellows vy. Fellows, 
342. 
Mass.—Bradley  v. 160 
Mass. 258, 35 NE 482. 
Minn.—Stocking v. Stocking, 76 
Minn. 292, 79 NW 172, 668; Grant v. 


31 Me. 
Bradley, 


Grant, 64 Minn. 234, 66 NW 983; 
Hosmer vy. Hosmer, 53 Minn. 502, 55 
NW 630. 


Miss.—Fulton v. Fulton, 36 Miss. 
517; Gaillard v. Gaillard, 23 Miss. 
15 


ue. 
Mo.—McKeehan v. McKeehan, 
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[§ 123] ce. 


[§ 124] dd. 


N. J.—Brand v. Brand, (Ch.) 59 A 
570s (Cricklers -vy.> ‘Cricklers58eN.. Jr 
Eq. 427, 43 A 1064; Loux vy. Loux, 
5ST UNS Je olds 561, 41. A 358s9 Merrari 
v. Ferrari, (Ch.) 22 A 261; McVickar 
v. McVickar, 46 N. J. Eq. 490, 19 A 


249, 19 AmSR 422; Schanck v. 
Schanck, 33 N. J. Eq. 363; Hankin- 
son v. Hankinson, 33 N. J. Eq. 66; 


Trall v. Trall, 32 N. J. Eq. 231; Tay- 
lor v. Taylor, 28 N. J. Eq. 207; Bowl- 
by v. Bowlby, 25 N. J. Eq. 406. 

N. Y.—Simon v. Simon, 6 App. Div. 
469, 39 NYS 573 [aff 159 N. Y. 549, 
54 NE 1094]; Gilbert v. Gilbert, 5 
Misc. 555, 26 NYS 30; McGahay v. 
Williams, 12 Johns. 293. 

Or.—Luper v. Luper, 61 Or. 418, 96 
P 1099; Ogilvie vy. Ogilvie, 37 Or. 171, 
61 PP 62% 

Pa.—Grove’s App., 37 Pa. 443; Mc- 
Dermott’s App., Watts & S. 251; 
Peifer v. Peifer; 22. Pa. Co. 593. 

R. I.—Gourlay v. Gourlay, 16 R. I. 
705, 19 A 142, 

Tex.—McGowan v. McGowan, (Civ. 
A.) 50 SW 399. 

Eng.—Keech v. Keech, L. R. 1 P. 
& D. 641; Wassell v. Wassell, 68 L. J. 
Plat Dallasty. Dallas; "43Lie J... 
& M. 87; Brookes vy. Brookes, 28 L. J. 
Pi &) M88: 

{a] Reconciliation prevented by 
plaintiff.— Where the conduct of com- 


plainant has been such as to pre-! 


vent a reconciliation and a return to 
the matrimonial domicile when of- 
fered or requested in good faith by 
the deserter, it is a sufficient justifi- 
cation for the desertion and will pre- 


clude a divorce because thereof. 
Gray v. Gray, 15 Ala. 779; Gillin- 
waters v. Gillinwaters, 28 Mo. 60; 


Driver v. Driver, 28 N. J. Eq. 393; 
Taylor v. Taylor, 28 N. J. Eq. 207: 
Bowlby v. Bowlby, 25 N. J. Eq. 406 
[aff 25 N. J. Eq. 570]; Goldstein v. 
Goldstein, (N. J. Ch.) 26 A 862; Har- 
die v. Hardie, 162 Pa. 227, 29 A 886, 
25 LRA 697; Outland y. Outland, 27 
Pa. Dist. 1; Hichert v. Eichert, 3 
WklyNC (Pa.) 290; Hannig v. Han- 
nig, (Tex. Civ. A.) 24 SW 695. 

{b] Locus pcenitentie.—However 
willful the desertion may be, and 
however’ destitute of reasonable 
cause, it is no ground for divorce, 
unless it is continued for two years. 
At any time during that period the 
offending party has an undoubted 
right to put an end to it, and if that 
is done no cause for divorce has 
arisen. If at any time during the 
two years the party guilty of the de- 
sertion, in good faith and with an 
honest intention to resume the mar- 
ital relations, returns or offers to re- 
turn to the deserted husband or wife, 
the continuity of the desertion is 
broken. Nor can the deserted party 
prevent this by refusing to receive 
back and resume marital relations 
with the one guilty of desertion. He 
or she cannot, because the other has 
taken a position, however willful or 
causeless it may have been, hold him 
or her to it. For the two years the 
door of repentance and return must 
be kept open, and if it is closed and 
barred when an offer to return is 


84| made in good faith, not only is the 


tion—(aa) In General. 
must be made in good faith,5+ and not merely to lay 
a foundation for or to defeat an action for, di- 


[§§ 121-124 


the part of such party still continues.*® The period 
of desertion, however, is not interrupted by recon- 
ciliation and cohabitation induced fraudulently by a 
husband who again thereafter deserts.*° 

As Revocation of Consent to Sepa- 
ration. Although the complaining party may have 
at first consented to the separation or acquiesced 
in it, the effect of the consent as a defense to his 
action for divorce may be nullified by an attempted | 
reconciliation on his par 


t.°° 


Sufficiency of Offer of Reconcilia- 
An offer of reconciliation 


desertion terminated, but the circum- 
stances may be such as to reverse 
the legal attitude of the parties, and 
constitute the party originally of- 
fended against from that time forth 
the offender. Albee v. Albee, 141 Il. 
550, 31 NE 153. 

Attempted reconciliation after re- 
moval of cause for desertion see 
infra § 126. 

Rejection of offer of reconciliation 
as desertion see infra § 126. 

4S.) Juister’ v. Wister? 6h Nl J..BHa: 
109, 55 A 1093 [aff 66 N. J. Eq. 434, 
57 A 1132]; Hdwards v. Edwards, 6 
IDES eri ete Bio}. 

fa] Where a husband continues to 
live im open adultery with another 
woman, his willingness to resume 
cohabitation with his wife will not 
relieve him from the charge of de- 


Sor on. Edwards v. Edwards, 62 L. 
Hie $15 5 
49. Womble v. Womble, (Tex. Civ. 


A.) 152 SW 473 (holding that, where 
a husband deserted his wife, and, 
without intending to resume the mar- 
ital relation, induced her to cohabit 
with him under the belief that the 
marital union had been restored, and 
again abandoned her, the period of 
desertion essential to a divorce was 
not interrupted). See also Dabbs v. 
Dabbs, 196 Ala. 164, 71 S 696 (where 
a husband has compelled his wife to 
leave him, and he thereafter goes to 
a home established by her and re- 
mains with her for a short period and 
then deserts her without cause, such 
renewed association does not exoner- 
ate him from the consequences of his 
previous misconduct). 

50. Cal.—Silva v. Silva, 32 Cal. A. 
T15;,7162 Pei42: 

Ill.—Compton v. Compton, 204 Ill. 
A. 629. 

Mont.—Bordeaux v. Bordeaux, 43 
Mont, 102, 115 P 25. 

N. J.—Hague v. Hague, 85 N. J. Ea. 
537, 96 A 579; Provost v. Provost, 71 
N. J. Hg. 204, 631A 619 [aff 73 No Tw: 
Hq. 419, 75 A 1101]; McAllister y. Mc- 
Allister#i7 TEIN. vJaitio. ols; 62AU nate 
Currier v. Currier, 68 N. J. Eq. 7, 59 
A 4 [aff 68-N. J. Ea. 797, 64 A 1133]; 
Hahkinson y. Hankinson, 33 N. J. 
Eq. 66. 

N. Y.—Reischfield v. Reischfield, 
100 Misc. 561, 166 NYS 898 (limited 
divorce). 

Or.—Luper y. Luper, 61 Or. 418, 96 
P 1099, 1102 [quot Cyc]. 

Pa.—Cunningham v. Irwin, 7 Serg. 
& R. 247, 10 AmD 458; Croll v. Croll, 
60 Pa. Super. 415; Butler v. Butler, 1 
Pars. Eq. Cas. 329. 

Tenn.—McAllister v. McAllister, 10 
Heisk. 345. 

date also supra § 121 text and note 


51. . Cal.—Peretti v.' Peretti, 165 
Cai. 717, 1384 P 322; Walker v. Wal- 
ker, 14 Cal. A. 487, 112 P 479: Ken- 
niston y. Kenniston, 6 Cal. A. 657, 92 
P 1037. 
sek C.—Woolard v. Woolard, 18 App. 

Fla.—Hunt v. Hunt, 61 Fla. 630, 
S$°390, 393 [eit Cyc]. ise 

Ida.—Stoneburner v. Stoneburner. 
11 Ida. 603, 83 P 938. 

Ill.—Jenkins v. Jenkins, 104 Il. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


§§ 124-126] 


vorce.®2 


in form and substance.®4 
[§ 125] (bb) Time of Offer. 


voree.®> 
[§ 126] ee. 


134; Silverstein v. Silverstein, 178 Ill. 
A. 145; Buckner v. Buckner, 170 Ill. 
A. 314. 

Iowa.—Arment v. Arment, 154 Iowa 
573, 134 NW 616 [cit Cyc]; Bohanan 
v. Bohanan, 150 Iowa 182, 129 NW 
819; Seeds v. Seeds, 139 Iowa 717, 
117 NW 1069. 
ae prs Raat ed v. Prather 26 Kan. 

ames ishli v. Fishli, 2 Litt. 337. 

La.—Baurens vy. Giroux, 117 La. 
696, 42 S 224, 123 La. 879, 49 S 605. 
<j bliss-—Fulton We Fulton, 36 Miss. 

Mo.—Messenger v. Messenger, 56 
Mo. 329; Holschbach v. Holschbach, 
(A.) 184 SW 155; Creasey v. Creasey, 
168 Mo, A. 68, 151 SW 219. 


Nev.—Roberson v. Roberson, 41 
. Nev. 276, 169 P 333, 336 [quot Cyc]. 
N. J.—Fraser v. Fraser, 87 N. J. 


Eq. 638, 101 A 58, LRAI917F 738; 
Calichio v. Calichio, 85 N. J. Eq. 213, 
96 A 658; Rogers v. Rogers, 81 N. J. 
Eq. 311, 88 A 3870; Ojserkis v. Ojser- 
kis, (Ch.) 62 A 113; Spille v. Spille, 
68 N. J. Eq. 647, 61 A 742; Lister v. 
Lister, 66 N. J. Eq. 434, 57 A 1132 


plate Gbe Ne wd., Eq, 109) :55-Ac10931; 


Wright v. Wright, 
Oleott v. Olcott, 
Ferrari v. Ferrari, (Ch.) 22 A 261; 
McKean v. McKean, (Ch.) 5 A 799; 
Abele v. Abele, 62 N. J. Eq. 644, 50 A 
686; Barrett vy. Barrett, 37 _N. ah Hq. 
29; Taylor v. Taylor, 28 N. J. Hq. 
207. 

Oh.—Friend vy. Frierd, Wright 639. 

Okl.—Lyon v. Lyon, 39 Okl. 111, 
128, 1384 P 650 [cit Cyc]. 

Or-—Ogilvie v. Ogilvie, 37 Or. 171, 
61 -P"627. 

Pa.—Middleton v. Middleton, 
Pa, 612, 41 A 291; Musgrave v. Mus- 
grave, 185 Pa. 260, 39 A 961; Angier 
v. Angier, 63 Pa. 450; Neagley v. 


(Ch.) 43 A 447; 
(Ch.) 26 A 469; 


» Neagley, 59 Pa. Super. 565; Appleton 


v. Appleton, 24 Pa. Dist. 357; Casey 
v. Casey, 21 Pa. Dist. 705; Baker v. 
Baker, 13 Pa. Dist. 348; Ball v. Ball, 
Sera Dists: 6750 23 Pa. Co. 307; 
Heaton v. Heaton, 8 Pa. Dist. 658, 23 
Pa. Co. 218; Chambers v. Chambers, 
20 Pa. Co. 41; Eisenberg v. Hisen- 
perg, 1 Pa. Co. 590, 18 WklyNC 146. 


R. I.—Thorpe v. Thorpe, 9 R. I. 
ise 

Wash.—Maloney v. Maloney, 83 
Wash. 656, 145 P 631. 

W. Va.—Maxwell v. Maxwell, 79 
W. Va. 521, 84 SE 251. 

Eng.—Martin v. Martin, 78 L. T. 


Rep. N. S. 568. 
See also supra §- 121 text and note 
4 


fa] “The court must look to the 
whole of his conduct and say whether 
it is satisfied that he intended to take 
his wife back for the purpose of 
sharing the home jwith him. That is 
the real question.” Harris v. Harris, 
15 L. T. Rep. N. S. 448. 

[b] A colorable offer by a wife 
living apart from her husband _ to 
resume marital relations sent to her 
husband through the medium of her 
attorney was not sufficient to. ter- 
minate the wife’s desertion. Bo- 
hanan v. Bohanan, 150 Iowa 182, 129 
NW 819. 

[c] Good faith must appear by 
facts showing that the offer was 
made in the hope that future dissen- 
sions would be avoided. Jenkins v. 
Jenkins, 104 Ill. 134. 

[ad] Questions submitted to jury. 
—Where a husband professes to be 
willing to return to cohabitation, the 
questions that should be submitted 
to the jury are whether the conduct 


187 | 


It must be free from improper qualifica- 
tions and conditions,®? and must also be conciliatory 


An offer of recon- 
ciliation by a guilty spouse must be made before 
the expiration of the statutory period in order to 
deprive the innocent spouse of the right to a di- 


Rejection of Offer of Reconcilia- 


DIVORCE 


tion as Desertion. 
able reasons why a husband and wife should not 


[19C.J.] 67 


Where there are no insurmount- 


live together,°® if one of them offers a reconeilia- 


tion in good faith,>? free from improper qualifica- 
tions and conditions, 58 and within the statutory pe- 
riod of desertion,°° its rejection amounts to deser- 
tion;®° and this is true, although the party thus 


refusing to resume the marital relation was not 


of the husband was that of a man 
honestly intending to resume co- 
habitation with his wife; whether he 
was not misrepresenting his real in- 
tentions in the letters he wrote; and 
whether the real and only object of 
those letters was to evade the conse- 
quences which might ensue and de- 
prive the wife of the remedy which 
she would be entitled to upon the 
completion of the two years’ absence. 


| French-Brewster v. French-Brewster, 


62 L. T. Rep. N. S. 609 


52. Cal.—Peretti v. Peretti, 165 
Cal. 717, 134 P 322, 
Me gem el Se v. Jenkins, 104 Ill. 
97 ean—Prather v. Prather, 26 Kan. 
- La—Baurens v. Giroux, 117 La. 
Coes 42° S$ 224, 123 La. 879, 49 S 


Mo.—Messenger vy. Messenger, 56 
Mo. 329; Holschbach v. Holschbach, 
(A.) 184 SW 155. 

Nev.—Roberson v. Roberson, 41 
Nev. 276, 281, 169 P 333 [quot Cyc]. 
Pepe J.—Olecott v. Olcott, (Ch.) 26 A 

Va.— Maxwell 


Ww. 
W. Va. 521, 84 SE 251 
63.) Bla: --Hunt Vv. Hunt, 
630, 54 S 390. 
Ill.—Thomas v. Thomas, 
577, 38 NE 794. 
Iowa.—Arment v. Arment, 154 Iowa 


75 
61 Fla. 
152) ne 


v. Maxwell, 


| 573, 184 NW 616; Day v. Day, 84 Iowa 


221, 50 NW 979. 


Ky.—Gains vy. Gains, 19 SW 929. 


<7 be ae v. Fulton, 36 Miss. 
Mo.—Holschbach v. Holschbach, ° 


(A.) 184 SW 155; Jones v. Jones, 55 
Mo. A. 523. 

Nev.—Roberson vy. Roberson, 41 
Nev. 276, 169 P 333, 336 [quot Cyc]. 

N. J.—Fraser v. Fraser, 87 N. J. 
Haq. 633, 202 A 58, LRAI9I7TE 738. 

Pa.—Hisenberg v. Hisenberg, 1 Pa. 
nae 590, 18 WklyNC 146. 

a] 
dition: (1) That the husband shall 
come after her or furnish her a con- 
veyance. Thomas y. Thomas, 152 Ill. 
577, 38 NE 794. (2) That the wife 
shall convey to the husband her sep- 
arate property. Hunt v. Hunt, 
Fla. 630,54 S 890. ° (3) That the 
wife shall desist in offering her coun- 
sel in business affairs involving their 
common interests. Arment v. Ar- 
ment, 154 Iowa 578, 134 NW 616. 
(4) That the wife shall release all 
interest in the _husband’s real prop- 
erty. Day v. Day, 84 Iowa 221, 50 
NW 979. (5) That the wife’s son 
by a former marriage shall be al- 
lowed to visit her. Fulton vy. Fulton, 
36 Miss. 517. (6) Where a husband 
and wife have separated by agree- 
ment, the refusal of his request to be 
permitted to live with her at the 
place where she is living apart from 
him is not desertion. Eisenberg v. 
peas 1 Pa. Co, 590, 18 WklyNC 


ai It is not an improper condi- 
tion that the wife shall agree to dis- 
miss a pending action for separate 
maintenance, where the husband has 
made numerous offers of reconcilia- 
tion. Creasey v. Creasey, 168 Mo. A. 
a a SW 219. 

D. C—wWoolard v. Woolard, 18 

thee 326. 

Ky.—Fishli v. Fishli, 2 Litt. 337. 

Mo.—Holschbach v. MHolschbach, 
(A.) 184 SW 155. 

Nev.—Roberson v. Roberson, 41 
Nev. 276, 169 P 333, 336 [quot Cyc]. 

N, J.—Briggs v. Briggs, (Ch.) 59 A 


Improper conditions,—A con-., 


originally the offender,*! provided that the cause of 


878; McKean v. McKean, (Ch.) 5 A 
799. 
Pa.—Middleton v. Middleton, 187 


Pa. 612, 41 A 291; McClurg’s App., 66 


Pa. 366; Chambers v. Chambers, 20 
Pa Cow 4l: 

W. Va.—Maxwell v. Maxwell, 75 
W. Va. 521, 84 SH 251. 

55. Cal.—Benkert v. Benkert, 32 
Cal. 367; McMullin v. McMullin, 7 
Cal. Unrep: Cas’ 93, 71-P 108; Ken- 


niston v. Kenniston, 6 Cal. A. 657, 92 
Osis 

Ida.—Stoneburner vy. Stoneburner, 
11 Ida. 603, 838 P 938; 

I11.—Compton yv. Compton, 204 Il. 
Aa 629 se Kirby: Va kCirbyae Lom ell aeAT 
564. 

Iowa.—Tipton v. Tipton, 169 Iowa 
182, 151 NW 90, AnnCas1916C 360. 

N.. J.—Gordon v. Gordon, 88 N. J. 
Eq. 436, 103 A 31, 33 [cit Cyc]; El- 
liott v. Elliott, 48 N. J. Hq. 2381, 21 A 


381. 

Or.—Luper v. Luper, 61 Or. 418, 
96: P) 1099. 

Pa: 59 Pa. 
Super. 565. 


Va.—Tutwiler v. Tutwiler, 118 Va. 
724, 88 SE 86. 

Wash.—Egbers v. Hgebers, 79 Wash. 
G2 iSO Ole 

Eng.—Basing vy. Basing, 10 Jur. N. 
S. 806; Cargill v. Cargill, 4 JureN. S. 
764; Cudlipp v. Cudlipp, 27 L. J. P. 
& M. 64. . 

[a] When the desertion has con- 
tinued through the statutory period, 
the deserted one may rely upon his 
acquired right and refuse to renew 
cohabitation. Luper v. Luper, 61 Or. 
418, 96 P 1099. 

[b] A divorce to which the party 
is already entitled cannot be barred 
by the refusal of an offer to return. 
Kenniston v. Kenniston, 6 Cal. A. 657, 


92 P1037; Egbers v. Hegbers, .79 
Wash, 72, 139 P 767. 

56. McConnell v. McConnell, 98 
Ark, 193; 136 SW 9315 33) DRANS 
1074. 

57. See supra § 124. 

58. See supra § 124. See also 
Buys v. Buys, 56 Pa. Super. 338 


(where a husband leaves the com- 
mon domicile on the ground of the 
unkindness of his wife, her refusal 
to accept an offer from him to return 
to her if she would agree to change 
her course and behave toward him as 
a wife should does not constitute 
willful and malicious desertion on 
her part). 
59. See supra § 125. 
60. Cal.—Peretti v. 165 
Cal tlt, V3AP Ris 22. 
Ill.— Silverstein vy. Silverstein, 178 
Til. A. 145. 
Iowa.—Tipton v. Tipton, 169 Iowa 
182, 151 NW 90, AnnCas1916C 360. 
Mo.—Holschbach y. MHolschbach, 
eo 184 SW 155. 
J.—McCauley v. McCauley, 88 
N. Ni. Eq. 392, 103 A 20; Epley v. Ep- 
ley, 83 N. J. Hq. 214, 89 A 1028; 
Gates v. Gates, £9 N. J. Hq. 100, 43 A 
436 [aff 60 N. J. Eq. 486, 46 A 1100]; 
McGurk v. MeGurk, (Ch.) 28 A 510. 
Okl.—De Vry v. De Vry, 46 Okl. 


254, 148 P 840. 

a. v. Whelan, 183 Pa. 
293, 38 A 625; Wilson v. Wilson, 41 
Pa. Co. 300; Schwab v. Schwab, 19 
Phila. 338. 

Tenn.—McAllister v. McAllister, 10 
Heisk. 345. 

Tex.—Womble v. Womble, (Civ. A.) 
152 SW 473. 


Peretti, 


Va.—Tutwiler v. Tutwiler, 118 Va, 
724, 88 SE 86. 
61. Ala.—Hanberry v. Hanberry, 


68 [190.J.] 


the separation has been removed,® as by reforma- 
tion of the guilty party,®* but not otherwise.** 
New York, however, where the statute prescribes no 
period during which the abandonment must con- 
tinue,®* the right of a deserted spouse to a limited 
divorce cannot be affected by an offer to return,®® 
but where the spouses are living apart under a sepa- 
ration agreement, a refusal by one of them of an 
offer to return will entitle the other to a separa- 
tion on the ground of abandonment.” 

[§ 127] ff. Failure to Attempt Reconciliation 
as Desertion. The mere failure of a husband, whose 
wife has left him, to attempt to effect a reconcilia- 
tion does not of itself constitute desertion on his 
part,°* unless she left him for just cause.*? 


29 Ala. 719. ; 

Cal.—MecMullin v. McMullin, 140 
Cal. 112, 73 P 808 [aff in bane 7 Cal. 
Unrep. Cas, 93], 71 P 108 


Ill—-Albee v. Albee, 141 Ill. 550, 
31 NE 153. 

Me.—Fellows v. Fellows, 31 Me. 
342. 


Mo.—Creasey v. Creasey, 168 Mo. 
A. 68, 151 SW 219. 

N. J.—Provost v. Provost, 71 N. J. 
Eig. 204, 68 A 619 [aff 73 N. J. Ea. 
419, 75 A 1101]; Hooper vy. Hooper, 
34 N. J. Eq. 938; Schanck v. Schanck, 
33 N. J. Hq. 368. 

Okl.— De Vry v. De Vry, 46 OKI. 
254, 257, 148 P 840. 

Or.—Ogilvie v. Ogilvie, 37 Or. 171, 
61 P 627. 

Pa.—Hubbard v. Hubbard, 8 Pa. 
Co. 189 (where wife condoned offense 
of husband, but refused to return to 
him). 

Tex.—Womble v. Womble, (Civ. A.) 
152 SW 473. 

Wash.-—Appleton v. Appleton, 97 
Wash. 199, i66 P 61. 

{a] A wife who has obtained a 
decree of separate maintenance is 
guilty of desertion where she re- 
jects her husband’s offer of recon- 
ciliation made in good faith, and 
refuses his request to return to him, 
and continues such refusal for the 
statutory period of desertion, the 
question of the husband’s good faith 
being one of fact to be determined 
on the trial. Appleton y. Appleton, 
STVASN LO, sl OOmeAO ls 
Slack v. Slack, (N. J. Ch.) 23 


Slack, v. Slack, (N. J. Ch.) 23 
A 1080. 

64 Jerolaman v. Jerolaman, (N. J. 
Ch.) 54 A 166; Cooper v. Cooper, 33 
L. T. Rep. N. S. 264. 

65. Code Civ. Proc. § 1762. 

66. Silberstein v. Silberstein, 156 
App. Div. 689, 141 NYS 376 [rev on 
other grounds 218 N. Y. 525, 113 NE 
495] 


67. Gibert v. Gibert, 5 Misc. 555, 
26 NYS 30. 

68. Fitzgerald v. Fitzgerald, L. R. 
1 P. & D. 694. See also supra § 121. 

69. Lister v. Lister, 65 N. J. Ea. 
109, 55 A 1093 [aff 66 N. J. Eq. 434, 
57 A 1132]; Jerolaman vy. Jerolaman, 
(N. J. Ch.) 54 A 166. 

70. See supra § 110. 

71. Iowa.—Kupka v. Kupka, 
Iowa 191, 109 NW 610. 

Ky.—Stevens v. Stevens, 123 Ky. 
545, 96 SW 811, 29 KyL 953. 

Md.—Muller v. Muller, 125 Md. 72, 
98 A 404. 
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Mass.—Kendrick vy. Kendrick, 188 
Mass. 550, 75 NE 151. 

Porto Rico.—V4zquez vy. Garcia, 7 
Porto Rico 396. 

Tex.—McConkey Vv. McConkey, 
(Civ. A.) 187 SW 1100. 

Va.—Crounse vy. Crounse, 108 Wa. 
108, 60 SE 627. 

Wash.—Maloney v. Maloney, 83 


Wash. 656, 145 P 631. 

W. Va.—Fisher v. Fisher, 81 W. Va. 
105, 93 SE 1041; Hall v. Hall, 69 
W. Va. 175, 71 SE 103, 34 LRANS 


758; Tillis v. Tillis, 55 W. Va. 198,| Porto Rico 233. 
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[§ 128] (5) 


In 


of support.** 


46 SE 926. 

Cal.—Benkert v. Benkert, 32 
467; Morrison y. Morrison, 20 
Cal. 431. : 

Colo.—Ault vy. Ault, 29 Colo. 149, 68 
P 231. 

Conn.—Colt v. Colt, 90 Conn. 658, 
98 A. 292: Tirrell v. Tirrell, 72 Conn; 
567, 45 A 153, 47 LRA 750. 

D. C.—McDonough v. McDonough, 
20 App. 46; Bergheimer v. Bergheim- 
er, 17 App.381 

Fla.—Hudson vy. Hudson, 59 Fla. 
529, 51 S 857, 188 AmSR 141, 29 LRA 
NS 614, 21 AnnCas 278; Crawford y. 
Crawford, 17 Fla. 180. 

Ga.—McCord v. McCord, 140 Ga. 
170, 78 SE 833; Word v. Word, 29 Ga. 

1 


281. 
Ida.—Bell vy. Bell, 15 Ida. 7, 96 P 
6 


196. 

Ill.—Elzas v. Elzas, 171 Ill. 632, 49 
areas Sommers v. Sommers, 16 Ill. 

Ilowa.—Kupka vy. Kupka, 132 Iowa 
191, 109 NW 610; Atkinson y. Atkin- 
son, 67 Iowa 364, 25 NW 284. 

Kan.—Franklin vy. Franklin, 53 
Kan, d435-30. Passe 

Ky.—Williams v. Williams, 21 SW 
529, 14 KyL 744 (holding that a sep- 
aration occasioned by a desire for 
temporary relief from household 
duties does not constitute desertion). 

Md.—Hubbard y. Hubbard, 127 Md. 
617, 96 A 860; Matthews v. Matthews, 
112 Md. 582, 77 A 249, 29 LRANS 905; 
Wheeler v. Wheeler, 101 Md. 427, 61 
A 216; Gill v. Gill, 93 Md. 652, 49 A 
557; Lynch v. Lynch, 33 Md. 328. 

Mich.—Rose v. Rose, 50 Mich. 92, 
14 NW 711; Cox v. Cox, 35 Mich. 461; 
Rudd v. Rudd, 33 Mich. 101; Porritt 
v. Porritt, 18 Mich. 420; Cooper v. 
Cooper, 17 Mich. 205, 97 AmD 182. 

Minn.—Grant y. Grant, 64 Minn. 
224, 66 NW 983. 
pees ulton v. Fulton, 36 Miss. 

Mo.—Boos v. Boos, 88 Mo. A. 530. 

Nebr.—Kirkpatrick vy. Kirkpatrick, 
81 Nebr. 627, 116 NW 499, 129 AmSR 
708, 16 LRANS 1071; Swan v. Swan, 
15 Nebr. 453, 19 NW 639. 

N. J.—wNorcross v. Norcross, 82 
ING Sea One Ace cum cites ot Nees 
Eq. 348, 91 A 1070]; Topfer v. Topfer, 
(Ch.) 68 A 1071; Coe v. Coe, 68 N. J. 
Eq. 157, 59 A 1059; Meier v. Meier, 
68 N. J. Eq. 9, 59 A 234; Sweeney v. 
Sweeney, 62 N. J. Eq. 357, 50 A 
785; Moak v. Moak, (Ch.) 48 A 394; 
Rogers v. Rogers, 18 N. J. Eq. 445; 
Cook v. Cook, 13 N. J. Eq. 263. 

N. Y.—Williams v. Williams, 8 Silv. 
Sup. 385, 6 NYS 645, 17 NYCivProc 
297 [aff 130 N. Y. 193, 29 NE 98, 27 
AmSR 6517, 14 LRA 220]; Dignan vy, 
Dignan, 17 Misc. 268, 40 NYS 320: 
Barlow v. Barlow, 2 AbbPrNS 259: 
Ruckman y. Ruckman, 58 HowPr 278: 
Ahrenfeldt v. Ahrenfeldt, 1 Hoffm’ 


Oh.—Friend v. Friend, Wright 639; 


Guembell v. Guembell, Wright 226. 
ae ee ips v. Outland, 27 Pa, 
1St, . 


Porto Rico.—V4zquez vy. Garcia, 7 
Porto Rico 396; Moret y. Vazquez, 5 


Although the intent to 
the time of the separation,"® yet 
guilty party to abandon the other and permanently 
renounce the obligations of the marriage 1s a neces- 
sary element of desertion as ground for divorcee.” 
Consequently it is generally held that the desertion 
must be willful.7? ; 
sumed from prolonged abandonment without appar- 
ent cause,’? especially when coupled with withdrawal 
Under some statutes, the desertion 
must be willful and obstinate ;7° under others, willful 
and malicious;7® and under still others, willful or 
malicious ;77 but it has been held that desertion with- 
out consent or justification is presumed to be ma- 


[§§ 126-128 


Intention, Willfulness, and Malice. 
desert need not be formed at 
the intention of the 


But the willfulness may be pre- 


R. I.—Gourlay v. Gourlay, 16 R. I. 
705, 19 Av 142. 

Tex.—Besch v. Besch, 27 Tex. 390. 

Va.—Bailey v. Bailey, 21 Gratt. (62 
‘Via 143; f 

ee ee v. Phillips, 22 Wis. 
256. 

Eng.—Charter v. Charter, 65 J. P. 
246. 
73. Cal.—Morrison v. Morrison, 20 
Cal. 481. 
pee ae v. Gill, 93 Md. 652, 49 A . 

N. J.—Howell v. Howell, 63 N. J. 
Eq. 293, 49 A 586; Osborn v. Osborn, 
44-N. J. Eq. 257, 9 A 698, 10 A 10%, 
14 A 217; Williams v. Williams, 35 
N. J. Eq. 382. < 

Oh.—Guembell vy. Guembell, Wright 
226; Clark v. Clark, Wright 225; Ams- 
den v. Amsden, Wright 66. 

W. Va—Fisher vy. Fisher, 81 
W. Va. 105, 98 SH 1041. 

Eng.—Wynne v. Wynne, [1898] P. 
18 


“Mere protest and declaration of 
lack of intent by the leaving party 
are not conclusive. His conduct may 
overcome the effect of his declara- 
tion.” Fisher v. Fisher, 81 W. Va. 
105, 98 SE 1041, 1043. 

[a] Thus when a husband leaves 
his wife without indicating at the 
time by word or act, that he intended 
to desert her, such intent may be es- 
tablished by proof justifying the in- 
ference that he thereafter remained 
alive, and free and able to return to 
her. Alward vy. Alward, 65 N. J. Eq. 
28, 55 A 996, 

74. De Armond v. De Armond, 66 
Ark. 601, 53 SW 45. 

75. Hill v. Hill, 62 Fla. 498, 56 S 
941, 39 LRANS 1117; Sarson v. Sar- 
son, 74 N. J. Eq. 564, 70 A 663; Ster-. 
ling v. Sterling, 71 N. J. Eq. 59, 63 A 
548; Foote v. Foote, (N. J. Ch.) 61 A 
90; Wood v. Wood, 68 N. J. Eq. 688, 
53 A 51; Sweeney v. Sweeney, 62 
N. J. Eq. 357, 50 A 785; Bowlby v. 
Bowlby, 25 N. J. Eq. 406 [aff 25 N. J. 
Eq. 570]; Cornish vy. Cornish, 23 N. J. 
Eq. 208. 

76. McCampbell v. McCampbell, 64 
Pa. Super. 143; Croll v. Croll, 60 Pa. 
Super. 415; Neagley v. eagley, 59 
Pa. Super. 565; Pearce v. Pearce, 53 
Pa. Super. 129; Thompson v. Thomp- 
son, 50 Pa. Super. 159; Merrick v. 
Merrick, 43 Pa. Super. 138; King v. 
King, 36 Pa. Super. 33; Outland v. 
Outland, 27 Pa. Dist.) J; sBechtel: wv: 
Bechtel, 18 Pa. Dist. 1076; Cerone vy. 
Cerone, 15 Pa. Dist. 817, 33 Pa. Co 
263; Lyon v. Lyon, 13 Pa. Dist. 
Baker v. Baker, 13 Pa. Dist. 
Shannon v. Shannon, 7 Pa. Dist. 
Ferree v. Ferree, -42 Pa. Co. 
Steiger v. Steiger, 41 Pa. Co. 
Simpson vy. Simpson, 35 Pa. Co, 
Hansbury v. Hansbury, 25 Pa, 
508; Pote v. Pote, 23 Pa, Co. _ 
Hassett v. Hassett, 18 Pa. Co. 269; 
Risenberg v. Eisenberg, 1 Pa. Co. 590, 
18 WklyNC 146; Thomas v. Thomas, 


623; 


4 Kulp 328; Trotter v. Trotter, 30 
PittsbLegJNS 109. 
77. McBride v. McBride, (Tenn.) 


69 SW 781; Majors v. Majors, 1 Tenn, 
Ch. 264. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 128-137] 


licious,’® although this presumption has no place 
where the proof of the circumstances negatives its 
When a separation and intent to 
desert are once shown, the same intent will be pre- 
sumed to continue until the contrary appears.®° 

[§ 129] 6. Excessively Vicious Conduct.- In 
some states excessively vicious conduct is made by 
statute a ground for divorce a mensa et thoro.8* 
Gross Misbehavior and Wickedness. 
Gross misbehavior and wickedness repugnant to, and 
inconsistent with, the marriage contract is a statu- 
tory ground for divorce in some states.®? 
Gross Neglect of Duty—a. Statutory 
Gross neglect of duty by a spouse has 
been made a ground for divorce in some states.®? 

[§ 1382-135] b. What Constitutes. 
statutes do not define gross neglect of duty,®* its 
interpretation is to be left to the sound discretion 
It may consist of a single heinous 


maliciousness.’? 


[§ 130] 7. 


[$131] <8. 
_ Provisions. 


of the court.® 
act of neglect.2® Simple neglect, 
sufficient.6’ There must not only 


78. Middleton vy. Middleton, 187 
Pa. 612, 41 A 291; Van Dyke v. Van 
Dyke, 185 Pa, 459, 19 A. 1061; “Mc- 
Clurg’s App., 66 Pa. 366; Ingersoll 
v. Ingersoll, 49 Pa. 249, 88 AmD 500; 
Hinchcliff v. Hinchcliff, 47 Pa. Super. 
544; King v. King, 36 Pa. Super. 
33; Hedderson v. Hedderson, 35 Pa. 
Super. 629; Bechtel v. Bechtel, 18 Pa. 
Dist. 1076; Bean v. Bean, 11 LancBar 
(Pa.) .1388; McBride v. McBride, 
(Tenn.) 69 SW 781. 

79. Bechtel v. Bechtel, 18 Pa. Dist. 
1076; Rutledge v. Rutledge, 5 Sneed. 
(Tenn.) 544; Stewart v. Stewart, 2 
Swan (Tenn.) 591; Majors v. Majors, 
1 Tenn. Ch. 264. 

sO. Gray v. Gray, 15 Ala. 1779; 
Prather v. Prather; 26 Kan. 273; 
Bailey v. Bailey, 21 Gratt. (62 Va.) 
43 


81. Outlaw v. Outlaw, 118 Md. 498, 
84 A 383; Shutt v. Shutt, 71 Md. 193, 
17 A 1024, 17 AmSR 519. 

Cruelty as ground see supra § 80 


et seq. 
82. See statutory provisions; and 
Walker v. Walker, 38 R. I. 362, 95 = 


925; Stevens v. Stevens, 8 
557. 

[a] Consorting with other women. 
—Under such a statute a husband’s 
continued and lascivious intimacy 
with another woman, although not 
amounting to acts of adultery, en- 
titles his wife to a divorce a mensa 
et thoro. Walker v. Walker, 38 R. I. 
362, 95 A 925 [dist Stevens v. Stev- 
ens, 8 R. I. 557, in which case the 
character of licentiousness and bru- 
tality was absent]. 

83. Smith v. Smith, 22 Kan. 699; 
McKinney v. McKinney, 9 OhS&CP 
655, 7 OhNP 259; Duhme v. Duhme, 
3 Oh. Dec. (Reprint) 95, 3 WklyLGaz 
187; Beauchamp v. Beauchamp, 44 
Okl. 634, 146 P 30; McGee v. McGee, 
43 Okl. 396, 1438 P 178; Lee v. Lee, 38 
Okl. 388, 132 P 1070 [cit Cyc]. 

[a] In Massachusetts and Ver- 
mont gross or wanton and cruel neg- 


lect is a statutory ground for di- 
voree. Peabody v. Peabody, 104 
Mass. 195; Whitaker v. Whitaker, 


(Vt.) 102 A 1036; Caswell v. Caswell, 
66 Vt. 242, 28 A 988; Mandigo v. Man- 
digo, 15 Vt. 786. 

84. Duhme v. Duhme, 3 Oh. Dec. 
(Reprint) 95, 100, 3 WklyLGaz 187. 

“This general term has received no 
definition—perhaps it is incapable of 
any; certainly not, without limiting 
its generality.’ Duhme v. Duhme, 
supra. To same effect Smith v. 
Smith, 22 Kan. 699. 

85. Smith v. Smith, 22 Kan. 699, 
700; Morse v. Morse, 5 OhS&CP 544, 3 


OhNP 310; Duhme vy. Duhme, 3 
Oh. Dec. (Reprint) 95, 3 WklyLGaz 
187 : 


“Hach case must be examined by 
itself.’ Smith v. Smith, supra. 


, 86. McKinney v. McKinney, 9 Oh 
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for divoree.°? 
1 $2136] tre; 
Since the 


eral. 
however, is in- 
be a default or * justified.®® 


S&CP 655, 7 OhNP 259; Schwartz v. 


Schwartz, 6 OhS&CP 525, 7 OhNP 
87. Smith v. Smith, 22 Kan. 699; 


Peabody v. Peabody, 104 Mass. 195; 
Duhme v. Duhme, 3 Oh. Dec. (Re- 
print) 95, 3 WklyLGaz 187; In re 
Gross Neglect, 8 OhS&CP 701; Whit- 
aker v. Whitaker, (Vt.) 102 A 1036; 
Caswell v. Caswell, 66 Vt. 242, 28 A 
Bees Mandigo y. Mandigo, 15 Vt. 
786. 

renee Kan.—Smith v. Smith, 22 Kan. 

Mass.—Peabody vy. 104 
Mass, 195. 

Oh.—Tiberghein vy. Tiberghein, 8 
Oh. Dec. (Reprint) 464, 8 CincLBul 
89; In re Gross Neglect, 8 OhS&CP 
701 (holding that mere neglect or 
partial neglect or even total neglect 
is not sufficient). 

Okl.—Beauchamp vy. Beauchamp, 44 
Okl. 634, 146 P 30. j 
i De cae ct v. Whitaker, 102 A 
036. 

[a] “The neglect must be so glar- 
ing, flagrant, shameful, or monstrous 
as to be obvious to the common un- 
derstanding and inexcusable under 
all the relevant facts.” Whitaker vy. 
Whitaker, (Vt.) 102 A 1036. 

[b] Undue economy and harsh 
treatment.—The facts that a husband 
practiced undue economy toward his 
wife, that he was cold, harsh, and 
unfeeling, that without assaulting 
her he was at times violent in his 
demeanor toward her, and that he 
imputed to her a want of chastity 
and communicated his suspicions to 
others have been held not to consti- 
tute gross neglect of duty.’ Duhme v. 
Duhme, 3 Oh. Dec. (Reprint) 95, 3 
WklyLGaz 187. 

89. Smith v. Smith, 22 Kan. 699; 
Tiberghein v. Tiberghein, 8 Oh. Dec. 
(Reprint) 464, 8 CincLBul 89; Hol- 
land v. Holland, 8 Oh. Dec. (Reprint) 
460, 8 CincLBul 86; Ferree v. Ferree, 
8 Oh Dec. (Reprint) 405, 7 CincLBul 
302; In re Gross Neglect, 8 OhS&CP 
701; Whitaker v. Whitaker, (Vt.) 102 
A 1036; Caswell v. Caswell, 66 Vt. 
242, 28 A 988; Mandigo v. Mandigo, 
15 Vt. 786. But see Nail v. Nail, 2 
Oh. Dec. (Reprint) 50t, 3 WestL 
Month 328 (holding that the failure 
of a husband substantially to provide 
for his wife for a period of three 
years constitutes gross neglect of 
duty). 

{al Where a husband gambled 
away his wages, leaving his wife 
with two small children unprovided 
for, so that but for the kindness of 
others she would frequently have 
been without food, which conduct 
was continued for a considerable time 
and was accompanied by insulting 
language in answer to the wife’s com- 
plaints, it was gross neglect of duty. 
Holland v. Holland, 8 Oh. Dec. (Re- 


Peabody, 


[19C.J5.] 69 


omission to perform a marital duty, but the act com. 
plained of must be attended by circumstances of 
indignities or aggravation.®§ 

Failure to support. By the weight of authority 
failure of a husband to provide for his wife is not. 
gross neglect of duty, unless accompanied by ag- 
gravating circumstances,®® although there is some 
authority to the contrary.®° 

Abandonment or desertion is not sufficient to con- 
stitute gross neglect of duty unless accompanied by 
circumstances of indignity or aggravation. 

Neglect by wife. 
may be guilty of gross neglect and thus give cause 


A wife as well as a husband 


Period of Neglect. No length of time 
is prescribed during which the neglect must con- 
tinue to constitute ground for divorce. 

[§ 137] 9. Habitual Drunkenness—a. In Gen- 
In the absence of statute drunkenness is not 
a ground for divoree,®* even where separation is 
In most of the states, however, habitual 


print) 460, 8 CincLBul 86. 

[b] The fact that a husband is al- 
ways in liquor and refuses to con- 
tribute to his family’s support while 
able to do so is cause for divorce, 
although he never becomes intoxi- 
cated. Zeigler v. Zeigler, 7 Oh. Dec. 
(Reprint) 139, 1 CincLBul 163. 

90. Lee v. Lee, 38 Okl. 388, 132 P 
1070 [cit Cye] (a substantial failure 
of a husband suitably to provide for 
his wife’s support when he is able to 
do so is such gross neglect of duty 
as entitles the wife to a divorce). 

91. Smith v. Smith, 22 Kan. 699; 
Nichols v. Nichols, 8 Oh. Dec. (Re- 
print) 463, 8 CincLBul 88; Dunbar v. 
Dunbar, 4 Oh. Dec. (Reprint) 237, 1 
ClevLRep 148. 

92. Leach v. Leach, 46 Kan. 724, 
27 P 131; Osterhout v. Osterhout, 30 
Kan. 746, 2 P 869. 

[a] Thus (1) the refusal of a wife 
for more than five years to cohabit 
with her husband and perform many 
of her household duties entitles him 
to a divorce. Leach v. Leach, 46 
Kan. 724, 27 P 131. (2) Where a wife 
induced her husband to make over his 
property to her and then turned him 
out of the house, and afterward on 
his return preferred against him a 
false charge of insanity, she was 
guilty of gross neglect of duty. Os- 
terhout v. Osterhout, 30 Kan. 746, 2 
P 869. But see Dunbar vy. Dunbar, 4 
Oh. Dec. (Reprint) 237, 1 ClevLRep 
148 (it is not sufficient to constitute 
gross neglect on the part of a wife 
that, efter getting possession of all 
of her husband’s money and property 
under an agreement to make mutual 
wills, she refused to make a will, re- 
fused to give her husband the care 
and control of any of the property, 
refused to cohabit with him, ordered 
him to leave the house, and finally 
abandoned him). 

93. Schwartz v. Schwartz, 6 OhS 
&CP 525, 7 OhNP 194; Morse v. 
Morse, 5 OhS&CP 544, 3 OhNP 310. 
See also McKinney v. McKinney, 9 
OhS&CP 655, 7 OhNP 259 (the neglect 
must continue for some time but not 
for any definite time). 

94, Cal.—Haskell v. Haskell, 54 
Cal. 262. 

Md.—Wheeler v. Wheeler, 101 Md. 
427, 61 A 216; Shutt v. Shutt, 71 Md. 
193, 17 A 1024, 17 AmSR 519. 

N. J.—Foote v. Foote, (Ch.) 61 A 


90. 
sate Y.—Anonymous, 17 AbbNCas 
Pa.—Mason v. Mason, 131 Pa. 161, 
18 A 1021; Bean v. Bean, 11 LancBar 
138. 
Eng.—Scott v. Scott, 29 L. J. P. 
& M. 64. 
Pee Foote v. Foote, (N. J. Ch.) 61 
Si aee siaol as cruelty see supra 
06. - 
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drunkenness or its equivalent is by statute a ground 
for divorce,®* although in some of them to author- 
ize a divorce it must be accompanied by wasting 


of estate.®” 
[§ 138] b. What 


96. Ala.—McMahon v. McMahon, 
170 Ala. 338, 54 S 165. 

Ark.—O’Kane v. O’Kane, 193 Ark. 
382, 147 SW 73, 40 LRANS 655. 

Colo.—Sedgwick v. Sedgwick, 50 
Colo. 164, 114 P 488, AnnCas1912C 
653. 

Ky.—wWesley v. Wesley, 181 Ky. 
135, 204 SW 165; Crowley v. Crow- 
ley, 40 SW 380, 19 KyL 285. 

Mass.—Burt v. Burt, 168 Mass. 
204, 46 NE 622. 

“i Mich.—Porritt v. Porritt, 16. Mich. 

40. 

Mo.—McCarty v. McCarty, 117 Mo. 
A. 115, 93 SW 317. 

Utah.—Holm v. Holm, 44 Utah 242, 
TAS NP Iods 

97. Azbill v. Azbill, 14 KyL 105. 
See Shuck v. Shuck, 7 Bush (Ky.) 
806 (impairment of one’s physical 
and mental strength by habitual 
drunkenness is within the statute); 
McKay v. McKay, 18 B. Mon. (Ky.) 
8 (where the husband has no proper- 
ty, the word “estate” includes his 
health, time and labor). 

98. Ark—Wilson v. Wilson, 128 
Ark. 110, 1983 SW 504; O’Kane v. 
O’Kane, 103 Ark. 382, 147 SW 73, 40 
LRANS 655; Brown v. Brown, 38 
Ark. 324. 

Fla.—McGill v. McGill, 19 Fla. 341. 

Ga.—Myrick v. Myrick, 67 Ga. 771. 

Tll._—Garrett v. Garrett, 252 Ill. 318, 
326,-96 NE 882 [cit Cyc]. Youngs v. 
Youngs, 180 Ill. 230, 22 NE 806, 17 
AmSR 313, 6 LRA 548; Richards v. 
Richards, 19 Ill. A. 465. 

Iowa.—Bill v. Bill, 178 Iowa 1025, 
157 NW 158. 


Kan.—Walton v. Walton, 34 Kan. 
Oh. See 110, 
Ky.—Wesley v. Wesley, 181 Ky. 


135, 204 SW 165. 

La.—Schaub v. Schavb, 117 La. 727, 
42 S 249; De Lesdernier v. De Les- 
dernier, 45 La. Ann. 1364, 14 S 191; 
Williams v. Goss, 43 La. Ann, 868, 9 
S 750; Mack v. Handy, 39 La. Ann. 
491, 2 S 181; Halls v. Cartwright, 18 
La. Ann. 414. 
eg ee v. Blaney, 126 Mass. 
205. 

Mich.—Berryman v. Berryman, 59 
Mich. 605, 26 NW 789; Magahay v. 
Magahay, 35 Mich. 210. 

Mo.—Million v. Million, 106 Mo. 
A. 680, 80 SW 290; Glenn v. Glenn, 87 
Mo. A. 377; Golding v. Golding, 6 Mo. 
A. 602 [aff 74 Mo. 123]. 

Or.—McBee v. McBee, 22 Or. 329, 
29 P 887, 29 AmSR 613. 

Pa.—Bean v. Bean, 11 LancBar 138. 

R. I.—Gourlay v. Gourlay, 16 R. I. 
OD) ON Aw 42). 

Wash.—Page v. Page, 43 Wash. 
293, 86 P 582, 117 AmSR 1054, 6 LRA 
NS 914. 

[a] Neglect of business.—A man 
who has a fixed kabit of drinking to 
excess to such a degree as to dis- 
qualify him from attending 
business during the principal portion 
of the time usually devoted to busi- 
ness will be regarded 2s an habitual 
drunkard. Mahone v. Mahone, 19 
Cal. 626, 81 AmD 91; DeCloedt v. De- 
Cloedt, 24 Ida. 277, 133 P 664; Wheel- 
er v. Wheeler, 53 Iowa 511, 5 
689, 36 AmR 240. 

[b] 


Nw | 


Constitutes— (1) 
Rules. The persistent habit of becoming intoxicated 
constitutes the offense of habitual drunkenness.°S 
While constant and continuous drunkenness need 
not be shown,?® and the habit need not be such as 
to disqualify the party from attending to business, 
during the principal portion of the time usually 
devoted to business,! yet occasional acts of intoxi- 
cation are not sufficient to establish the offense.? 
There must be such a frequent indulgence to excess 


to his} 


DIVORCE 
[§ 139] (2) 


General 


fering.” 


[§ 140] «. 


bitual intemperance as a ground of 
separation from bed and board means 
a custom of getting drunk; and ordi- 
nary beer drinking, short of intoxi- 
eation, furnishes no ground for such 
charge. Schaub vy. Schaub, 117 La. 
7127, 42 S 249. 

128 


99. Ark.—Wilson v. Wilson, 
Ark. 110, 193 SW 504. 
Ga.—Fuller v. Fuller, 108 Ga. 256, 


33 SE 865. 
eget eRe v. Marous, 86 Ill. A. 
ies 
Iowa.—Bill v. Bill, 178 Iowa 1025, 
157 NW 158. 


La.—De Lesdernier v. De Lesder- 
nier, 45 La. Ann. 1364, 14 S 191. 
oe ee v. Blaney, 126 Mass. 

Mich.—Meathe v. Meathe, 83 Mich. 
150, 47 NW 109. 

Mo.—Tarrant v. Tarrant, 156 Mo. A. 
725, 187 SW 56; Ishler v. Ishler, 81 
Mo. A. 567. 

Wash.—Page v. Page, 43 Wash. 
293, 86 P 582, 117 AmSR 1054, 6 LRA 
NS 914. 

[a] Periodical intoxication may 
authorize a divorce. De Lesdernier 
v. De Lesdernier, 45 La. Ann. 1364, 
14 S 191. 

1. Mahone v. Mahone, 19 Cal. 626, 
81 AmD 91; Richards v. Richards, 19 


Ill. A. 465; Page v. Page, 43 Wash. 
293, 86 P 582, 117 AmSR 1054, 6 
LRANS 914. 

2. Ark.—Williams vy. Williams, 
122 Ark. 370, 182 SW 960. 
Colo.—Sedgwick v. Sedgwick, 50 
ees 164, 114 P 488, AnnCasi1912C 
53 


Conn.—Dennis v. Dennis, 68 Conn. 
186, 36 A 34, 57 AmSR 95, 34 LRA 

D. C.—Acker v, Acker, 22 App. 353. 

Gau.—Myrick v. Myrick, 67 Ga. 771. 

Iowa.—Bizer v. Bizer, 110 Iowa 248, 
81 NW 465. 

Ky.—Wesley v. Wesley, 181 Ky. 
135, 204 SW 165. 

La.—Schaub v. Schaub, 117 La. 727, 
42 S 249; Mack v. Handy, 39 La. Ann. 
AS Te Sal Site 

Mich.—Hall v. Hall, 172 Mich. 210, 
137 NW_ 536; Smith v. Smith, 172 
Mich. 175, 187 NW 644; Rapp v. Rapp, 
149 Mich. 218, 112 NW 709; Meathe 
v. Meathe, 83 Mich. 150, 47 NW 109. 

Mo.—Donley v. Donley, 150 Mo. A. 
660, 131 SW 356. 

Nebr.—Powers v. Powers, 20 Nebr. 
529, 31 NW 1. 

Oh.—Cadwell v. Cadwell, 17 Oh. 
Cir Sto INE IS) Seo Oh eens 

Or.—McBee v. McBee, 22 Or. 329, 
29 P 887, 29 AmSR 613° 

Pa.— Bean v,. Bean, 11 LancBar 138. 

R. I.—Gotrlay vy. Gourlay, 16 R. I. 
COD, Lo VAG dao . 

Utah.—Holm y. Holm, 44 Utah 242, 
139 P 987. 

W. Va.—Maxwell v. Maxwell, 69 W. 
Va. 414, 71 SE 571. 

{a] Thus where defendant drank 
to excess only when he went from 
his farm to the town, which did not 
average more than twice a month, 


;and he was never disqualified from 


perfueming his work, it was not “ha- 


bitual gross drunkenness,” McBee 
|v. MeBee, 22 Or. 329; 29° P $87,829 
AmSR 613. 


Ordinary beer drinking.—Ha- | 


Period of Indulgence. t 
usually prescribe the time for which the habit of 


[§§ 137-140 


as to show the existence of a confirmed habit,’ and 
an inability to control the appetite. 


4 


Use of Opiates. As a rule the 


drunkenness meant by the statute is that produced 
by the excessive use of alcoholic liquors and not by 
excessive indulgence in opiates.” 
utes, however, habitual intemperance as a ground 
for divorce may be caused by the voluntary and ex- 
cessive use of opium or other drugs,’ but not when . 
the habit is contracted through the necessary use 
of the drug to alleviate unendurable pain and suf- 


Under some stat- 


The statutes 


[b] Occasional intoxication in a 
woman does not constitute habitual 
drunkenness as a ground for divorce 
any more than such intoxication in a 
83 Mich. 


man. Meathe vy. Meathe, 
150, 47 NW 109. 

Occasional acts as element of 
cruelty see supra § 106. 

Ss. Ark.—O’Kane v. O’Kane, 103 


Ark. 382, 147 SW 73, 40 LRANS 655. 
Colo.—Sedgwick v. Sedgwick, 50 
wore: 164, 114 P 488, AnnCasi912C 

53. 

Fla.—McGill v. McGill, 19 Fla. 341; 
Burns v. Burns, 13 Fla. 369. 

Ga.—Fuller v. Fuller, 108 Ga. 256, 
33 SE 865. 

Hawaii.—Lyons v. Lyons, 21 Ha- 
waii 474, 478 [quot Cyc]. 

Ill.— Garrett v. Garrett, 252 Ill. 318, 
96. NE "882 Sirew. 160 ASN oz ine 
Marous v. Marous, 86 Ill. A. 597. 

La.—Halls v. Cartwright, 18 La. 
Ann. 414, 

Mich.—Lentz vy. Lentz, 171 Mich. 
509), 137 NW 229° 

Mo.—Tarrant v. Tarrant, 156 Mo. 
Ay T2537, SW bbs 

Or.—McBee v. McBee, 22 Or. 329, 
333, 29) PL 887, 29) AmSR 1613: 

Utah.—Holm v. Holm, 44 Utah 242, 
139 PP) 93% 

“There must be the involuntary 
tendency to become intoxicated as 
often as the temptation is presented, 
which comes from fixed habit ac- 
quired from frequent and excessive 
indulgence.” McBee v. McBee, supra. 

“It is enough that he has the habit 
so firmly fixed upon him that he be- 
comes drunk frequently and is un- 
able to resist when opportunity or 
temptation is presented.” Wilson v. 
Wilson, 128 Ark. 110, 193 SW 504, 
505. To same effect Bill-v. Bill, 178 
Iowa 1025, 157 NW 158. 

4 Ark.—Wilson v. Wilson, 128 
Ark. 110, 1983 SW 504; O’Kane v. 
O’Kane, 103 Ark. 382, 147 SW 73, 40 
LRANS 655. 


Hawaii.—Lyons v. Lyons, 21 Ha- 
waii 474, 478 [quot Cyc]. 
Tll—Garrett v. Garrett, 252 Ill. 


318, 96 NE 882 [rev 160 Ill. A. 321]. 
Kan.—Walton v. Walton, 34 Kan. 
U@)sy GE 12 aE 


Mich.—Magahay v. Magahay, 35 
Mich. 210. 
Peay v. Ishler, 81 Mo. A. 


Wash.—Page v. Page, 43 Wash. 293, 
86 P 582, 117 AmSR 1054, 6 LRANS 


914. 
5& Ring v. Ring, 1129 Ga. 854,38 
SE 330; Youngs v. Youngs, 130 Tl. 


230, 22 NE 806, 17 AmSR 313, 6 LRA 


548; Dawson v. Dawson, 23 Mo. A, 
169. 
6. Gowey v. Gowey, 191 Mass. 72, 


77 NE 526; Burt v. Burt, 168 Mass. 
204, 46 NE 622; Rindlaub v. Rina- 
laub, 19 N. D. 352, 125 NW 479. 

7. Rindlaub v. Rindlaub, 19 N. D. 
352, 390, 125 NW 479 (where the 
court said: “If such a habit is ‘rea- 
sonably and necessarily caused by 
conditions over which the victim has 
no control, it would be manifestly 
harsh and unreasonable to subject 
such party to such undeserved pun- 
ishment. It would, in effect, be in- 
flicting punishment upon the jnno--: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 140-144] 


. drunkenness must continue in order to render it a 
ground for divorce,® and require that it shall have 
continued for that period immediately preceding the 
Hence under these statutes 
habitual drunkenness is not a ground for divorce 
where the habit has been overcome before the ac- 
tion is commenced,’® but it has been held otherwise 
if the reformation oceurs after suit is filed,? al- 
though according to some authorities a reformation 
after the commencement of the suit will require de- 


bringing of the suit.® 


nial of a decree.!2 
[§ 141] d. Antenuptial Habit. 


rule is that to justify a divorce on the ground of 
habitual drunkenness the habit of drunkenness must 
have been formed after the marriage.1* 

In some states insanity 
is made a ground for divorce by statute,!* while in 
others a divorce is absolutely prohibited where 
In the absence of statute, 


'[§ 142] 10. Insanity. 


either party is insane.’ 
insanity arising after marriage is 
cent. Such a condition is no less inno-} 
cent, from the standpoint of the vic- 
tim, than insanity. Both result from | 
disease’’). 
se 8. Ark.—Brown vy. Brown, 38 Ark. 
4, 
,Cal.—Dunn v. Dunn, 62 Cal. 176. 
‘Colo.—Sedgwick v. Sedgwick, 50 
Colo. 164, 114 P 488, AnnCas1912C 
653 (one year). 
D. C.—Acker v. Acker, 22 App. 353. 
Til—Richards y. Richards, 19 Ill. 
465. 


181 Ky. 
44 


A. 
Ky.—Wesley v. Wesley, 
135, 204. SW 165. 

Minn.—Reynolds v. Reynolds, 

Minn. 132, 46 NW 236. 
= Mo.—Tarrant v. Tarrant, 156 Mo. 
A. 725, 1387 SW 56. 

N. H.—Batchelder v. Batchelder, 14 
N..H. 380. 

Or.—McBee v. McBee, 22 Or. 329, 
29 P 887, 29 AmSR 613. 

9. Acker v. Acker, 22 App. (D. C.) 
853; Wesley v. Wesley, 181 Ky. 135, 
204 SW 165; Reynolds v. Reynolds, 
44 Minn. 132, 46 NW 236; Tarrant v. 

Tarrant, 156 Mo. A. 725, 137 SW 565 
McCarty v. McCarty, 117 Mo. A. 115, 
93 SW 317 (less period not sufficient 
cause). 

10. McMahon v. McMahon, 170 
Ala. 338, 54 S 165; Burt v. Burt, 168 
Mass. 204, 46 NE 622; Smithson v. 
Smithson, 113 Miss. 146, 74 S 149, 
LRA1917D 361; Gourlay v. Gourlay, 
IGE. 705, 19°A 142, 

1l. Tarrant v. Tarrant, 156 Mo. A. 
725, 137 SW 56; Moore v. Moore, 41 
Mo. A. 176. 

12. Allen v. Allen, 73 Conn, 54, 46 
A 242, 84 AmSR 135, 49 LRA 142. 

18. McNabb v. McNabb, (lowa) 
166 NW 457; Lyster v. Lyster, 111 
Mass. 327; Porritt v. Porritt, 16 Mich. 
140; Cadwell v. Cadwell, 17 Oh. Cir. 
GpeNeESe528an2) OAL 278: 

[a] Reason for rule.—‘If the 
mere fact of habitual drunkenness 
without reference to the time of its 
commencement, or the complainant’s 
knowledge of it, be recognized as a 
sufficient ground for a divorce, we 
see no reason why she might not 
have filed her bill on the same ground 
on the day of the wedding. Nor, if 
this bill can be sustained, can we 
see any good reason why we ought 
not to have sustained it, had she 
come directly from the wedding into 
eourt, and presented her bill, alleg- 
ing that she had just married a man 
knowing him to be an habitual drunk- 
ard, and asking the court to grant 


her a divorce, because she had 
changed her mind and repented of 
her folly.” Porritt v. Porritt, 16 


~Mich. 140, 141. 

[b] Where a wife subsequently 
remarries her divorced husband on 
his promise to take the cure for 
the liquor habit and drink no more, 
she is not entitled to a second di- 
vorce for drunkenness. McNabb v. 
McNabb, (lowa) 166 NW 457. 


DIVORCE 


divorce.1é 


a divorcee must 


be final.?9 
The general 


voree.?° 


not ground for 


not ground for 


Knowledge of antenuptial habit as 
a defense see infra § 191. 

14. Hickman v. Hickman, 1 Wash. 
1257, 24 P 445, 22 AmSR 148, 

[a] In Pennsylvania (1) it ~has 
been held that by the act of April 
18, 1905 [P. L. p°211] the causes of 
divorce have been extended to a case 
where either husband or wife is a 
“hopeless lunatic, or non compos 
mentis.” Bray v. Bray, 15 Pa. Dist. 
698. (2) But this has been denied 
and it has also been held that even 
if the acts should be so construed 
it would be unconstitutional. Baugh- 
man v. Baughman, 16 Pa. Dist. 498. 

[b] Constitutionality of statute.— 
A statute making incurable chronic 
mania which has existed for more 
than ten years a cause for divorce is 
not contrary to public policy. Hick- 
man v. Hickman, 1 Wash. 257, 24 P 
445, 22 AmSR 148. 

15. See statutory provisions. 

[a] In Texas Rev. St. (1911) art 
4632, as amended by Acts 33d Leg. ¢c 
97 [Vernon’s Sayles’ Civ. St. Annot. 
(1914) art 4632] absolutely prohib- 
its divorce where either party is 
insane. Daugherty v. Daugherty, 
(Civ. A.) 198 SW 985. 

16. Ill.—Lloyd v. Lloyd, 66 Ill. 87; 
Hamaker v. Hamaker, 18 Ill. 137, 65 
AmD 705. 

Ind.—Baker v.- Baker, 82 Ind. 146; 
Curry v. Curry, Wils. 236. 

Iowa.—Tiffany v. Tiffany, 84 Iowa 
122, 50 NW 554; Wertz v. Wertz, 43 
Iowa 534. 

Kan.—Powell y. Powell, 18 Kan. 
874,526 AmR TT4, 

Ky.—Messick v. Messick, 177 Ky. 
337, 197 SW 792, LRAI918A 1184; 


| Pile v. Pile, 94 «Ky. 308, 22 SW 215, 15 


KyL 88. 

Pa,—Johnston vy. Johnston, 34 Pa. 
Super. 606; Baughman vy. Baughman, 
renapes Supers 271 [aff 16 Pas Dist. 
4 , 

-Insanity: 

As a defense see infra § 170. 
At time of marriage see supra § 72. 

17. Messick v. Messick, 177 Ky. 
337, 197 SW 792, LRA1918A 1184; 
Hale v. Hale, 137 Ky. 831, 127 SW 
475; Parker v. Parker, 104 SW 1028, 
31 KyL 1228; Boreing v. Boreing, 71 
SW 4381, 24 Kyl 1288; Brockle v. 
Brockle, 7 Kyl 747; Hurry v. Hurry, 
141 La. 954, 76 S 160; Cooke v. Cooke, 
164 N. C. 272, 80 SE 178, 49 LRANS 
1034; Daugherty v. Daugherty, (Tex. 
Civ. A.) 198 SW 985; Sanders v. San- 
ders, 135. Wis. 613, 116 NW 176; Cole 
v. Cole, 27 Wis. 581; Philips v. Phi- 
lips, 22 Wis. 256. 

[a] In Kentucky (1) living apart 
without any cohabitation for five 
consecutive years, next preceding the 
application, entitles the applicant to 
a divorce. Messick vy. Messick, 177 
Ky. 337, 197 SW 792, LRA1918A 1184; 
Brown v. Brown, 172 Ky. 754, 189 SW 
OZ Haleey. Hale t37 Ky. 831, 127 
SW 475; Parker v. Parker, 104 SW 


[§ 143] 11. Mutual Separation. 
separation of the parties for a specified period is 
made a ground of divorce in some states.17, 
these statutes the mutual consent of the parties to 
the original separation or to its continuance is nec- 
essary to entitle the applicant to a divorce,'® but if 
the separation has continued for the prescribed time, 


[19 Oa] 7a 


The mutual 


Under 


be granted, although there is no 


proof that the parties intended the separation should 
In the absence of statute the agree- 
ment of the parties to separate and adjust their 
property rights does not establish grounds for di- 


[§ 144] 12. Nonsupport of Wife—a. In General. 
In the absence of statute the nonsupport of a wife is 


divoree.2*_ In many states, how- 


ever, a divorce, either absolute or limited, is author- 
ized where the husband willfully refuses or neglects | 
to provide suitable maintenance for the wife,”? 


1028, 31 KyL-1228. (2) And’ this is 
true notwithstanding their living 
apart is under a decree of separa- 
tion awarding alimony and custody 
of the children. Brown v. Brown, 
supra. (3) But the statute is con- 
strued not to authorize divorce to the 
wife where the husband is an incur- 
able lunatic and for more than five 
years next preceding the application 
has been confined in an insane asy- 
lum. Messick v. Messick, supra. 
{b] In Louisiana where a hus- 
band and wife have been living sep- 
arate and apart for a period of seven 
years or more, either party to the 
marriage may obtain an absolute di- 


vorce, Hurry v. Hurry, 141 La. 956, 
76 S 160. 
[ec] In North Carolina separation 


of a husband and wife continuing for 
ten years is ground for divorce if the 
parties have resided within the state 
for that period and there are no liv- 
ing children of the marriage. Cooke 
v. Cooke, 164 N. C. 272, 80 SE 178, 
49 LRANS 1034. 

{d] In Texas (1) where the par- 
ties have lived apart without cohabi- 
tation for ten years, either is entitled 
to a divorce. Daugherty v. Daugher- 
ty, (Civ. A.) 198 SW 985. (2) But, 
the statute is expressly made inap- 
plicable where either party is insane. 
Daugherty vy. Daugherty, supra. 

fe] In Wisconsin mutually volun- 
tary separation for a period of five 
years is ground for divorce. Cole v. 
Cole, 27 Wis. 531; Philips v. Philips, 
22 Wis. 256. 

18. Jakubke v. Jakubke, 125 Wis. 
635, 104 NW 704. 

Separation agreement as defense 
see infra § 189. 

19. Thompson v. Thompson, 53 
Wis. 153, 10 NW 166. 

20. Landphair vy. Landphair, (Ark.) 
165 SW 960. 


21. Ark.—Arnold v. Arnold, 115 
Ark. 32, 170 SW 486. 
La.—Thompson y. Emery, 127 La. 


718, 53 S 968 (imited divorce); Van 
For v. Arantes, 116 La. 130, 40 S 
92. 

pea ame a Soe v. Warren, 3 Mass. 


Mo.—Weller v. Weller, 154 Mo. A. 
6, 133 SW 128. 
not tint a v. Lesher, 9 Pa. Dist. 

Tex.—Barrett v. Barrett, (Civ. A.) 
131 SW 821. 

Nonsupport as: 
Cruelty see supra 


Gross neglect of 
132-135. 


§ 100. 
duty see supra § 


22. See statutory provisions; and 

Cal.—Locke v. Locke, 153 Cal. 56, 
94 P 244, 

Ind.—Barnett v. Barnett, 27 Ind. 
A. 466, 61 NE 737. 

Mont.—Farwell v. Farwell, 47 


Brae: 574, 133 P 958, AnnCas1915C 
8. 
Nebr.—Svanda v. Svanda, 93 Nebr. 


we [19 Coss 
usually for a prescribed time.2? A husband is 
not bound to support his wife if she abandons 
him without just cause,** or where the parties sepa- 
rate and remain apart by mutual consent and the 
husband ‘is never requested to contribute to the sup- 
port of the absent members of his family or refuses 
to do so.22 In New York a separation agreement 
not providing for the support of a wife is void, as 
a married woman cannot contract to relieve her hus- 
band from his liability to support her;?° but where 
a wife voluntarily leaves her husband after a sepa- 
ration agreement and does not offer to return but 
refuses to do so, she is not entitled to a separation 
on the ground of nonsupport.?? 

[§ 145] b. What Constitutes—(1) Sufficiency 
of Maintenance. The sufficiency of the maintenance 
or support furnished by the husband depends upon 
the condition and social rank of the parties and is 
to be determined in each ease by the peculiar cir- 
cumstances thereof.28 The failure of a husband to 
give his wife money is not of itself failure to sup- 
port.?® 


404, 140 NW 777, 47 LRANS 666. [a] 
N. M.—Taylor v. Taylor, 20 N. M 


marriage has 
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Changing habits of frugality. 
—A husband who at the time of his 
accumulated consider- 


[§§ 144-147 


[§ 146] (2) Willfulness and Wantonness. Some 
statutes provide that the refusal or neglect to sup- 
port in order to constitute ground for divorce must 
be gross or wanton and cruel,°? and under these 
statutes simple neglect or refusal to support is not 
sufficient to justify a decree,?4 at least in the ab- 
sence of any subsequent injury to the wife’s heaith 
or any reasonable apprehension thereof.°? 

[§ 147] (8) Ability of Husband. Nonsupport 
of a wife is not a cause for divorce where the 
husband has no ability to support her.** Accord- 
ingly if the nonsupport results from his imprison- 
ment for crime, it is wot ground for divorce.** The 
terms ‘‘ability’’ or ‘‘pecuniary ability’’ as used in 
the statute have generally been held to mean the 
ability to provide for a wife either from labor or 
from property rather than from property alone,*® 
and hence where a husband who has sufficient men- 
tal and physical ability to support his wife fails to 
do so by reason of his neglect or indifference, the 
wife is entitled to a divorce on the ground of non- 
support,®* although the statute provides that the 


common necessaries of life or such 
as would leave her destitute but for 
the charity of others. Washburn v. 


13, 145 P1075. 

N. Y.—Finkelstein v. Finkelstein, 
174 App. Div. 416, 161 NYS 166; Uhler 
v. Uhler, 128 NYS 963; Brown v. 
Brown, 109 NYS 637. 

Wash.—Merriam y. Merriam, 75 
Wash. 389, 134 P 1058; Garland v. 
Garland, 66 Wash. 226, 119 P 386; 
Swain v. Swain, 45 Wash. 184, 87 P 
1126; Page v. Page, 43 Wash. 293, 86 


Beppe 117 AmSR 1054, 6 LRANS 
[al In California and Montana 
“wilful negiect” as aé_ statutory 


ground for divorce consists in a hus- 
band’s failure to provide for his wife 
the common necessaries of life. Locke 
v. Locke, 158 Cal. 56, 94 P 244; Far- 
well v. Farwell, 47 Mont. 574, 133 P 
958, AnnCas1915C 78. 

23. See statutory provisions; and 
Locke v. Locke, 153 Cal. 56, 94 P 244; 
Branch v. Branch, 30 Colo. 499, 71 P 
632; Barnett v. Barnett, 27 Ind. A. 
466, 61 NE 737. 

[a] In Washington under a stat- 
ute, making the neglect or refusal of 
a husband to make suitable provi- 
sions for his family a ground for di- 
vorcee, neglect to support his family 
for such time as reasonably shows 
a settled intention to refuse perma- 
nently to support them entitles the 
wife to a divorce. Garland v. Gar- 
land, 66 Wash. 226, 119 P 386. 

24. Fuller v. Fuller, 108 Ga. 256, 
33 SE 865; Barnett v. Barnett, 27 Ind. 
A. 466, 61 NE 737; Fowler v. Fowler, 
(Ky.) 127 SW 1014. 

Defenses for alleged nonsupport 
see infra § 188. 

25. Barnett v. Barnett, 27 Ind. A. 
466, 61 NE 737. 

26. Reischfield .y. Reischfield, 100 


Misc. 561, 166 NYS 898. 

27. Reischfield v. Reischfield, 106 
Mise. 561, 166 NYS 898. 

28. Cal.—Johnston y. Johnston, 17 
Cal ALS 241.0119, P 403. 


Ky.—Fowler v. Fowler, 127 SW 
1014. 

Mich.—Runkle v. Runkle, 96 Mich. 
493, 56 NW 2; Whitacre v. Whitacre, 
64 Mich. 232, 31 NW 327. 

Mo.—Owen v. Owen, 48 Mo. A. 208. 

N. M.—Taylor v. Taylor, 20 N. M. 
13, 146°P 1076. 

Tenn.—Saillard v. Saillard, 2 Tenn. 
Ch. A. 396. 

Vt.—Farnsworth vy. Farnsworth, 
58 Vt. 555, 5 A 401; Hurlburt v. Hurl- 
burt, 14 Vt. 561. 

Wash.—Seigmund v. Seigmund, 46 
Wash. 572, 90 P 913. 

Wis.—Weishaupt v. Weishaupt, 27 
RS as 621; Keeler v. Keeler, 24 Wis. 
522. 


able property by a lifetime of fru- 
gality is not gui'tty of gross, wanton, 
or cruel failure to provide adequate 
support because he lived very plain- 
ly when his means would justify 
much larger expenditures. Runkle v. 
Runkle, 96 Mich. 493, 56 NW 2. 

{[b] Suitable medicine when need- 
ed is a part of a proper support. 
Thompson v. Thompson, 79 Me. 286, 
9 A 888. 

29. Donley v. Donley, 150 Mo. A. 
660, 181 SW 356. 

30. Holt v. Holt, 117 Mass. 202; 
Peabody v. Peabody, 104 Mass. 195; 
Shelhart v. Shelhart, 195 Mich. 144, 
161 NW 8438; Gellatly v. Gellatly, 185 
Mich. 382, 151 NW 1037; Cadieux 
v. Cadieux, 180 Mich. 99, 146 NW 
161; Carson y. Carson, 173 Mich. 452, 
138 NW_1076, 43 LRANS 255; Stew- 
art v. Stewart, 155 Mich. 421, 119 
NW 444; Runkle v. Runkle, 96 Mich. 
493, 56 NW 2; Whitaker v. Whitaker, 
(Vt.) 102 A 1036; Bennett v. Bennett, 
91 Vt. 54, 99 A 254 (facts insufficient 
to show failure to support); Caswell 
v. Caswell, 66 Vt. 242, 28 A 988; Man- 
digo v. Mandigo, 15 Vt. 786. 

Sly Holt Vv. Soolt. bl7 oMiass. 202% 
Peabody v. Peabody, 104 Mass. 195; 
Carson vy. Carson, 173 Mich. 452, 138 
NW _ 1076, 43 LRANS 255; Whitaker 
v. Whitaker, (Vt.) 102 A 1036; Cas- 
well v. Caswell, 66 Vt. 242, 28 A 
988; Caswell v. Caswell, 66 Vt. 242, 
28 A 988; Jennings v. Jennings, 16 
sae 607; Mandigo vy. Mandigo, 15 Vt. 

[a] Nonsupport is wanton, gross, 
and cruel, where the parties had sep- 
arated as the result of mutual fault, 
and the husband was of sufficient 
ability to support the wife and neg- 
lected to do so, and refused to visit 
her upon request and made no answer 
to her proposals to visit him, and 
finally when she returned to his 
house refused to receive her. Lillie 
v. Lillie, 65 Vt. 109, 26 A 525. 

[b] Losses of gambling.—Where 
a husband as a general rule has pro- 
vided for his family in a manner 
suitable to their station in life, the 
fact that he occasionally by gam- 
bling loses money which he might 
use for the support of his family 
does not entitle the wife to a divorce 
on the ground of gross or wanton 
and cruel neglect to support. Ca- 
dieux v. Cadieux, 180 Mich. 99, 146 
NW 161. 

{e] In California under the stat- 
ute making willful neglect a ground 
for divorce, the neglect must be such 
as leaves the wife destitute of the 


Washburn, 9 Cal. 475. ; 
104 Mass. 


32. Peabody v. Peabody, 
195. 

33. Cal.—Washburn v. Washburn,” 
9 Cal. 475. 

Hawaii.—lLyons vy. Lyons, 21 Ha- 
waii 474. 

Ind.—Baker v. Baker, 82 Ind. 146. 

Mass.—Holt vy. Holt, 117 Mass. 
202; Harteau v. Harteau, 14 Pick. 
ial Ase ON a) S345 

N. H.—James v. James, 58 N. H. 


266; Davis vy. Davis, 37 N. H. 191. 

N. M.—Taylor v. Taylor, 20 N. M. 
pee sale Usy es Sd a Ie 

R. I.—Hammond vy. Hammond, 15 
R. I. 40, 23 A 143, 2 AmSR 867. 

Tex,—Loring v. Loring, 17 Tex. 
Civ. A. 95, 42 SW 642. 

Vt.—Cilley v. Cilley, 61 Vt. 548, 18 
A 1120; Jewett v. Jewett, 61 Vt. 370, 
17 A 734; Farnsworth v. Farnsworth, 
58 Vita 55, 5 A. 401) 

[a] When a husband who owns no 
property expends all of his salary in 
support of his family, the wife is 
not entitled to a divorce on the 
ground of nonsupport, although the 
home in which they live is owned by 
the wife and she contributes all of 
her separate income to the family 


support. Lyons v. Lyons, 21 Ha- 
waii 474. 
384. Hammond v. Hammond, 15 


R. I. 40, 28 A 148, 2 AmSR 867. 

35. James v. James, 58 N. H. 266; 
Davis v. Davis, 37 N. H. 191; State 
v. Witham, 70 Wis. 473, 35 NW 


934. 
_ [a] In Vermont “pecuniary abil- 
ity” means “sufficient ability to pro- 
vide suitable maintenance for a wife, 
whether derived from the income of 
property, personal labor, or any oth- 
er source,’ but this does not refer 
to the capacity of the husband to 
acquire means for the wife’s support, 
but to the money received by him as 
salary or wages, and hence the wife 
cannot obtain a divorce because the 
husband will not work and has there- 
fore no means for her support. Cil- 
ley v. Cilley, 61 Vt. 548, 18 A 1120; 
oe noee v. sewer 61) Vite SOM teas 
34: arnswor v. Farns 
Vt. 555, 5 A 401. pest | 
{b] In Wisconsin the word “abil- 
ity” as used in statute making the 
nonsupport of a wife a penal of- 
fense includes the husband’s capac- 
acy ee earn or a means for her 
maintenance, State y. 
Wis. 413, 35 NW 934. Weng ee 
5 ellatly v. Gellatly, 185 Mich. 
382, 151 NW 1037; Taylor v, Taylor, 
20 N. M. 18, 145 P 1075. 


For later cases; developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 147-150] 


failure to support must be gross or wanton and 
eruel;*? but there is some authority to the con- 


trary. BS 


[§ 148] (4) Ability of Wife. 


ligation.*? 


[§ 149] 13. Personal Indignities—a, Statutory 
Provisions. In some jurisdictions personal indigni- 


The general rule 
is that a wife is entitled to a divorce for the fail- 
ure of the husband to make suitable provision for 
his family notwithstanding she is able to maintain 
herself.*° In some jurisdictions, however, where the 
earnings of both husband and wife are community 
property the control of which belongs to the hus- 
band,*® where the earnings of the wife are suffi- 
cient for her support and are applied to that pur- 
pose, she may not secure a divorce for the failure of 
the husband to provide for her support *+ for the 
reason that his consent that her earnings be applied 
for that purpose is a performance of his legal ob- 
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tolerable and life burdensome or living together 
insupportable are a statutory ground for divorce.*? 

[§ 150] b. What 
Rules—(a) In General. The offense of inflicting per- 
sonal indignities on a spouse, although similar to 
that of cruelty, includes conduct which is not within 
the definition of cruelty as a ground for divorce.** 
It has been said that the indignities in the statutory 
sense must amount to a species of mental cruelty,*® 
and that they must be such as cannot be relieved 
by any exertions of the injured party.*® 
acts constitute such indignities have not been de- 
fined, but depend upon the facts of each case.** 
Generally speaking, however, they may consist of 
rudeness, vulgarity, unmerited reproach, haughti- 
ness, contumely, studied neglect, intentional inciv- 


Constitutes—(1) General 


But what 


ility, manifest disdain, abusive language, malignant 


ties rendering the condition of the injured party in- 


87. Gellatly v. Gellatly, 185 Mich. 
382, 151 NW 1037 

38. Washburn v. Washburn, 9 Cal. 
475 (under a statute authorizing a 
divorce for the “wilful neglect” of 
a husband to provide for his family, 
it must be shown that he actually 
had property sufficient for him to 
make such provision independent of 
his ability to labor). 

39. Merriam v. Merriam, 75 Wash. 
389, 134 P 1058; Keeler v. Keeler, 24 
Wis. 522. 

40. See Husband and Wife [21 
Cyc 1633]. 

41. Baker w. Baker, 168 Cal. 346, 
143 P 607, AnnCas1916A 854; Ry- 
craft v. Rycraft, 42 Cal. 444; Wash- 
burn vy. Washburn, 9 Cal. 475; Han- 
sen v. Hansen, 27 Cal. A. 401, 150 P 


70. 

Compelling wife to labor as cruelty 
see supra § 102. 

Nonsupport rath oonw EL eaLeS indig- 
nity see infra § 1 

42. Rycraft v. i a 
444; Washburn yv. Washburn, 9 Cal. 

Brown, 


475. 

43. Ark.—Brown § v. 88 
Ark. 324; Rose v. Rose, 9 Ark. 507. 

Ga.—Myrick v. Myrick, 67 Ga. 771. 

La.—Machado v. Bonet, 39 La. Ann. 
475, 2 S 49; Blanchard v. Baillieux, 
87 La. Ann. 127; Moclair v. Leahy, 36 
La. Ann. 583; Lauber v. Mast, 15 La. 
Ann. 593; Werner v. Kelly, 9 La. Ann. 
60; Lalande v. Jore, 5 La. Ann. 32; 
Rowley v. Rowley, 19 La. 557; Hea- 
den v. Headen, 15 La. 61. 

Mo.—Cunningham v. Cunningham, 
(A.) 202 SW 420; Dowling v. Dowl- 
ing, 183 Mo. A. 454, 167 SW 1077; 
Casey v. Casey, 180 Mo. A. 605, 163 
SW 569; Herriford v. Herriford, 169 
Mo. A. 641, 155 SW 855; McGee v. 
McGee, 161 Mo. A. 40, 143 SW 177; 
Weller v. Weller, 154 ‘Mo. A. 6, 133 
Sw 128; Clark v. Clark, 143 Mo. A. 
350, 128 SW 218; Blair v. Blair, 131 
Mo. A. 571, 110 SW 652. 

Nowc=—Millersiv. Miller, 78" N. C. 
102; Taylor v. Taylor, 76 N. C. 433; 
Smith v. Smith, 72 N. C. 139; Joyner 
v. Joyner, 59 N. C. 322, 82 AmD 421; 
Coble v. Coble, 55 N. C. 392; Ever- 
ton v. Everton, 50 N. C. ae Harri- 
son y. Harrison, 29 N. 484, 

Or.—Crow v. Crow, 29 Con 392, 45 
P ai6ie 

Pa.—Ponthus v. Ponthus, 66 Pa. 
Super. 257; Johnson v. Johnson, 31 
Pa. Super. 53; Ponthus v. Ponthus, 
25 Pa. Dist. 273; Hoats v. Hoats, 19 
Pa. Dist: 798; Brubaker v. Brubaker, 
4 Pa. Dist. 185, 16 Pa. Co. 314; Shaw 

V., SHAW; vom eaweeO.. 4463" Sites: Sve 
Sites, 23 Pa. Co. 439. 

Tenn.—Lyle v. Lyle, 86 Tenn. 3872, 
6 SW 878; Shell v. Shell, 2 Sneed 
716; Payne v. Payne, 4 Humphr. 500, 
40 AmD 6609. 

Tex.—Jones v. Jones, 60 Tex. 451; 
Wright v. Wright, 6 Tex. 3; Byrne 
v. Byrne, 3 Tex. 3386; Sheffield v. 
Sheffield, 3 Tex. 79. 


42 Cal. 


Wash.—Briggs v. Briggs, 56 Wash. 
580, 106 P 126; Sullivan vy. Sullivan, 
52 Wash. 160, 100 P 321. 

[a] Formerly in Pennsylvania this 
cause of divorce existed in favor of 
the wife only. Power’s App., 120 
Pa. 320, 14 A 60; Miles v. Miles, 76 
Pa. 357; Lewis v. Lewis, 63 Pa. Su- 
per. 82; Pennington v. Pennington, 10 
Phila. 22. 

44, Ark.—Rose v. Rose, 9 Ark. 507. 

Ga.—Myrick v. Myrick, 67 Ga. 774. 

Pa.—Ponthus v. Ponthus, 66 Pa. 
Super. 257; Brubaker v. Brubaker, 4 
Pa. Dist. $85, Ge Pay COs, 

Tex.—Sheffield v. Sheffield, 3 Tex. 

Wash.—Sullivan vy. 


52 
Wash. 160, 100 P 321. 

W. Va.—State v. Crawford, 66 W. 
Va. 114, 128, 66 SE 110 [cit Cyc]. 

[a]. Thus where the wife sought 
a divorce on the ground that her hus- 
band had offered such indignities to 
her person as to render her condi- 
tion intolerable and life burdensome, 
thereby forcing her to withdraw from 
his house and family, and it ap- 
peared from the evidence that the 
husband had a loathsome disease 
which he had communicated to his 
wife, she was entitled to a divorce, 
although at the time she withdrew 
from his house she was ignorant of 
the existence of the disease and its 
communication to her, and her with- 
drawal was in consequence of other 
misconduct of her husband which did 
not constitute an indignity to her 
person, and the court said: “It is the 
indignity to her person whereby life 
and health are imperilled that con- 
stitutes the offense, and the with- 
drawal from his home is only the 
natural consequence of the act. It is 
an incident to the requisite and not 
an essential feature and ingredient 
of it. It is a ‘thereby’ engrafted 
upon the statute law in recognition 
of an unvarying principle of human 
nature. His own conduct, as well 
as his concealment from her of her 
ailment was a fraud practiced upon 
her innocence and credulity, and as 
it vitiates everything touched by its 
nettle, her withdrawal under the cir- 
cumstances and discovery of it sub- 
sequently to the commission of the 
offense ought not to deprive her of 
a decree in her favor to which she in 
our opinion is justly entitled. The 
test, it seems to us, is the justifica- 
tion for, rather than the actual with- 
drawal. The reasons given for her 
withdrawal probably do not justify 
her in so doing, ‘so far as they re- 
late to or affect the ground of com- 
plaint in the libel. But the offense 
which warrants a decree having been 
committed, her discovery of it after 
the withdrawal is no reason for re- 
fusing the decree. Her ignorance of 
the shocking treatment deliberately 
visited upon her by her husband 
ought not to arrest a liberation from 


Sullivan, 


189 SW 403; 


ridicule, and every other plain manifestation of set- 
tled hate and estrangement.*® 


But slight acts of 


the marriage relations—a -continu- 
ance of which would blight every 
purpose for which it is ordained and 
wreck every life subjected to its per- 
petuation.” Fitzgerald v. Fitzgerald, 
22. Pa, ‘Co. 4907) 491; 

[b] The statute gives a broader 
ground than the term ‘cruelty’ of 
the ecclesiastical law. Rose v. Rose, 


9 Ark. 507; Sheffield v. Sheffield, 3 
FRO xa isT95 
45. Scholl v. Scholl, 194 Mo. A. 


559, 185 SW. 762; Holschbach _v. 
Holschbach, 134 Mo. A. 247, 114 SW 
1035 


Mental suffering as cruelty see su- 
pra § 88 et seq. . 

46. Meffert v. Meffert, 118 Ark. 
582, 588, 177 SW 1 (‘the remedy of 
absolute divorce contemplated by this 
clause of our statute is for evils 
which are unavoidable and unendura- 
ble and which can not be relieved by 
any exertions of the party seeking 
the aid of the courts’’). 

47. Meffert v. Meffert, 118 Ark. 
582, 177 SW 1; Hooper v. Hooper, 19 
Mo. 355; McCarn vy. McCarn, 91 Mo. 
A. 1; May v. May, 62 Pa. 206; Rich- 
ards v. Richards, 37 Pa. 225; Craw- 
ford v. Crawford, 64 Pa. Super. 30. 

48. Ark.—McGee v. McGee, 72 
Ark. 355, 80 SW 579; Kurtz v. Kurtz, 
88 Ark. 119; Rose v. Rose, 9 Ark. 507. 

Mo.—Wilson Vv. Wilson, (A.) 
190 SW 53; Shine v. Shine, (A.) 
Kennedy v. Kennedy, 
(A.) 182 SW 100; MHerriford v. 
Herriford, 169 Mo. A. 641, 155 SW 
855; McGee v. McGee, 161 Mo. A. 40, 
1438 SW 77; Ryan v. Ryan, 156 Mo. A. 
655, 137 SW 1014; Clark v. Clark, 143 
Mo, Ay 385 0).2128" SW 213°" Blair civ. 
Blairs 133i Mor AL oO SW "Gos 
Wares v. Wares, 122 Mo. A. 129, 98 
SW 91; Wald v. Wald, 119 Mo. A. 341, 
96 SW 302; Schweikert v. Schweikert, 
108 Mo. A. 477, 83 SW 1095; Slaugh- 
ter v. Slaughter, 106 Mo. A. 104, 80 


SW 3. 

Or.—Galigher v. Galigher, 49 Or. 
155, 89 P 146. 

Pa.—Heilbron v. Heilbron, 158 Pa. 


297, 27 A 967, 88 AmSR 845. 

Tenn.—Anderson vy. Anderson, 3 
Tenn. Civ. A. 423; Payne v. Payne, 4 
Humphr. 500, 40 AmD 660. 

Wash.—Sabot v. Sabot, 97 Wash. 
395, 166° P 624, 

{a] Kissing the wife of his cou- 
sin, whose presence in the house he 
knew was obnoxious to his wife mav 


be sufficient. Elder vy. Elder, (Mo. 
A.) 186 SW 530. 
[b] Mistreating the husband’s 


children by a former wife, in cursing 
and assaulting the husband and in 
demeaning herself toward other men 
in an imprudent manner may be suf- 
ficient. Herriford v. Herriford, 169 
Mo. A. 641. 155 SW 855. 

{c] UWnmerited contemptuous con- 
duct by one spouse toward another, 
or injury accompanied with insult, 
may be an indignity. Weller v. Wel- 
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misconduct are not sufficient,#® and under some stat- 
utes the indignities to constitute a ground for di- 
voree must be such as to force a withdrawal from 
the home and family.®° 

[§ 151] (b) Necessity of Violence. Personal 
violence or conduct creating a fear of bodily harm 
is not a necessary element of the offense of inflict- 
ing personal indignities on a spouse.** 

[§ 152] (c) Necessity of Danger to Life or 
Health. Personal indignities; to constitute ground 
for divorce, need not be of such a character as to 
endanger life °? or health,** although it has been held 
that it is not unreasonable to require the wife to 
prove that her health is either broken or likely to 
break.5+ 

{§ 153] (d) Single Act of Indignity. A single 
act of indignity is not generally sufficient to render 
the wife’s condition intolerable or her life burden- 
some and so entitle her to a divorce;*> but it has 
been held that a single act of desertion may be an 
indignity rendering the condition of the other party 
intolerable.>® ; 

[§ 154] (e) Intention. Ordinarily an act is not 


ler, 154 Mo. A. 6, 133 SW 128. 51. 

{d] The use of profane and vul- 
gar language applied by a husband 
to his wife may be an indignity. 
ane v. Briggs, 56 Wash. 580, 106 P 
126. 

[e] Repeated outbursts of temper 
accompanied by violent acts and con- 
duct showing a malignant hatred of 
the complainant are sufficient. Mot- 


18 A 920; 


Par Dist. eL8b> 


52. McCartin 
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Ark.—Haley v. Haley, 44 Ark. 
429; Rose v. Rose, 9 Ark, 507. 
La.—Tourne v. Tourne, 9 La. 452. 
Mo.—Hooper v. Hooper, 19 Mo. 355. 
Pa.—Melvin v. Melvin, 130 Pa. 6, 
Brubaker 
16 Pa. Co. 314; 
nington v. Pennington, 10 Phila, 22. 
Wash.—Sullivan 
Wash. 160, 100 P 321. 


[§§ 150-157 


an indignity unless it was intended as such.°* 

[§ 155] (2) Illustrations—(a) False Charges. 
It has generally been held that unfounded charges 
of infidelity or crime made by one spouse against 
the other may constitute personal indignities author- 
izing a divorce,°* at least when coupled with other 
misconduct.°® If, however, the charge is made in 
the belief that it is true and not wantonly or in 
malice, it is not an indignity.®° 

[§ 156] (b) Habitual Intemperance. A single 
act of drunkenness by one spouse does not consti- 
tute an indignity to the person of the other,** but 
excessive drinking by a husband together with other 
acts of misconduct rendering the condition of the 
wife intolerable constitutes indignities furnishing 
ground for divorce,®* and occasional drunkenness 
by a wife may, together with other misconduct, en- 
title the husband to a divorce.®* 

Continued and excessive use of opiates rendering 
the condition of the injured party intolerable jus- 
tifies divorce on the ground of personal indignities.** 

[§ 157] (c) Lewd Conduct. The lewd and in- 
decent conduct of a husband toward a daughter of 


her suffering and additional illness, 
is not an indignity where no harm 
to the wife was intended. Everton 
v. Everton, 50 N. C. 202. (2) An in- 
decent assault upon a daughter is 
not an indignity to the wife where 
it was not done to insult, injure, or” 
degrade her. Cline v. Cline, 10 Or. 


474. 
{b] Tlltreatment by the husband 


v. Brubaker, 4 
Pen- 


52 
37 


v. Sullivan, 


ley v. Motley, 93 Mo. A. 473, 67 SW 
eee Ponthus vy. Ponthus, 25 Pa. Dist. 

73. 

{f] Neglect arising from hatred, 
consisting of continual absence from 
home, refusal to speak to the wife 
or to enter her room when sick, thus 
causing her to become a_ physical 
wreck and rendering her life intoler- 
able, is ground for divorce, as “in- 
dignities to her person.’ Brubaker 
v. Brubaker, 4 Pa. Dist. 185, 16 Pa. 
Co. 314. 

{g] The communication of a 
loathsome disease by a husband to 
his wife is an indignity. Simon v. 
Simon, 34 Pa. Super. 182. 

{h] Indifference may be an indig- 
nity. Sabot v. Sabot, 97 Wash. 395, 
166 P 624. 

49. Ark.—Meffert v. Meffert, 118 
Ark. 582, 177 SW 1 (domestic quar- 
rels insufficient); Rose v. Rose, 9 


Ark. 507. 
La.—Scott v. Scott, 27 La. Ann. 
184 Mo. 


594. 

Mo.—Gedwell v. Gedwell, 

A. 496, 170 SW 421; Dowling v. 
Dowling, 183 Mo. A. 454, 167 SW 
1077; Gruner v. Gruner, 183 Mo. A. 
157, 165 SW 865; Weller v. Weller, 
154 Mo. A. 6, 133 SW 128; Holschbach 
v. Holschbach, 134 Mo. A. 247, 114 
SW 1035; Wares v. Wares, 122 Mo. A. 
129, 98 SW 91; Van Horn v. Van 
Horn, §2 Mo. A. 79; Goodman v. Good- 
man, 80 Mo. A. 274. 

Or.—Nickerson v. Nickerson, 34 Or. 
Was 428s 64) Py 207. 

Pa.—Wile v. Wile, 48 Pa. Super. 
494: Johnson v. Johnson, 31 Pa. Su- 
per. 53; Hoats v. Hoats, 19 Pa. Dist. 
798; Bloom v. Bloom, 8 Pa. Dist. 563, 
22 Pa. Co. 433; Downing v. Downing, 
8 Kulp 4638; Carter v. Carter, 1 Kulp 
359; Butler vy. Btatler, 1 Pars. Ha. 
Cas. 329. 

Hampson v. Hampson, 15 Pa. 
Dist. 348. 

[a] Indignities held sufficient.— 
Where a wife is forced by the cruel 
and barbarous treatment of her hus- 
band to withdraw from the rooms 
they occupied, and to live in another 
part of the same house, she has been 
forced to “withdraw from his house 
and family,” within the true intent 
and meaning of the act. Augenstein 
v. Augenstein, 45 Pa. Super. 258. 


-  McCartin, 
Mo, A. 471; May v. May, 62 Pa. 206; 
Elmes v. Elmes, 9 Pa. 166; Sonricker 
v. Sonricker, 39 Pa. Super. 652; Krug 
v. Krug, 22 Pa. Super. 572; Brubaker 
v. Brubaker, 4 Pa. Dist. 185, 16 Pa. 


Co. 314; Dickenson y. Dickenson, 1 
Del; Co. ¢Pa.) 1293. 
53. May v. May, 62 Pa. 206; Son- 


ricker v. Sonricker, 39 Pa. Super. 652; 


Krug v. Krug, 22 Pa. Super. 572; 
Dickenson vy. Dickenson, 1 Del. Co. 
(Pa.) 298. 


54 Rosenthal v. Rosenthal, 61 Pa. 
Super. 104 (semble); Brubaker  v. 
har SyPa. Dist. L850), bancor 

[a]. “The burden of »vroof is upon 
the libellant; she is bound\to show 
that her condition has been rendered 
intolerable and her life burdensome, 
and it is not unreasonable to require 
her to prove as the most probable 
and most visible sign of that condi- 
tion that her health is either broken 
or is likely to break.’ Brubaker v. 
Brubaker, 4 Pa. Dist. 185, 187, 16 Pa. 


55. Ark.—Spann v. Spann, 129 
Ark. 205, 195 SW 3538; Rose v. Rose, 
ST Ark. 9507: 

Mo.—Kempf v. Kempf, 34 Mo. 211; 
Dowling v. Dowling, 183 Mo. A. 454, 
167 SW 1077; Mahn v. Mahn, 70 Mo. 
a 337; Webb v. Webb, 44 Mo. A. 

N. C.—Miller v. Miller, 78 N. C. 102. 

Or.—Cline v. Cline, 10 Or. 474. 

Pa.—May v. May, 62 Pa. 206; Rich- 
ards v. Richards, 37 Pa. 225; Sonrick- 
er v. Sonricker, 39 Pa. Super. 652; 
Krug v. Krug, 22 Pa. Super. 572; Sel- 
ly v. Selly, 9 Pa. Dist. 752, 24 Pa. Co. 
286; Bloom v. Bloom, 8 Pa. Dist. 563, 
22 Pa. Co. 433; Brubaker v. Brubaker, 
4 Pa. Dist. 185, 16 Pa. Co. 314; Cutler 
vy. Cutler, 2 Brewst. 511; Richards vy. 
Richards, 6 LuzLegReg 83; Smith v. 
Smith, 19 Phila. 389. 


| Co. 314. 


Par Cannon v. Cannon, 17 Mo. A. 
57. Brown v. Brown, 38 Ark. 324; 


Goodman v. Goodman, 80 Mo. A. 274; 
Miller v. Miller, 78 N. C. 102; Everton 


|v. Biverton, 560 N. CC. 202 Cline vy: 
Cline, 10 Or. 474. 
[a] Thus (1) shooting a negro 


| woman and punishing others near the 


wife’s room while she is ill, causing ! 169. 


during intoxication is not an indig- 


nity where there is no evidence of 
malice or intent to injure or degrade 
the wife. Brown v. Brown, 38 Ark. 
324 


{c] Committing adultery with a 
servant girl in the wife’s chamber 
during the wife’s absence from home 
is not such an indignity to the wife 
as is contemplated by the statute. 
Miller v. Miller, 78 N. C. 102. 

58. Hooper v. Hooper, 19° Mo. 855; 
Holschbach v. Holschbach, 134 Mo. 
A. 247, 114 SW 1035; Rose v. Rose, 
129 Mo. A. 175, 107 SW 1089; Ash- 
burn v. Ashburn, 101 Mo. A. 365, 74 
SW 394; Clinton v. Clinton, 60 Mo. 
A. 296; Crow v. Crow, 29 Or. 392, 45 
P 761; Ponthus v. Ponthus, 66 Pa. 
Super. 257. 

{a] But in Hawaii false accusa- 
tions by the wife against the hus- 
band do not entitle the latter to a di- 
vorce or a separation. Forrester v. 
Hurtt, 18 Hawaii 215. 

[b] Formerly in Missouri false 
charges of infidelity did not author- 
ize a divorce on the ground of indig- 


nities. Cheatham v. Cheatham, 10 
Saaaae [overr Lewis v. Lewis, 5 Mo. 
59. Jones v. Jones, 173) N. Co 279: 


91 SE 960; Green v. Green, 131 N. CG. 
533, 42 SEH 954, 92 AmSR 788; Coble 
v. Coble, -55 N. GC. 392: Hverton: v. 
Everton, 50 N. C. 202; Melvin-v. Mel- 
vin, 130 Pa. 6, 18 A 920; Richards v. 
Richards, 6 LuzLegReg (Pa.) 83. 

60. Goodman v. Goodman, 80 Mo. 
A. 274; Ponthus v. Ponthus, 66 Pa. 
Super: 257, 260. See also supra § 

“Tf a husband has given his wife 
reasonable ground to believe that he 
has been guilty of infidelity, he has 
no ground to complain if she accuses 
him of his offenses. The indignities 
of which he complains must not be 
such as he himself has provoked.” 


Ponthus v. Ponthus, supra. 
ae Kempf v. Kempf, 34 Mo. 
62. McCann v. McCann, 91 Mo. A. 


1; Doan vy. Doan, 3 Pa 
Ly 333, LJRep 7, 4 Pa 


ae Kempf v. Kempf, 34 Mo. 
64, Dawson v. Dawson, 23 Mo. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 157-165, 


his wife by a former marriage is not alone sufficient 
to entitle the wife to a divorce on the ground of 
personal indignities.6® She is entitled to a divorce, 
however, on the ground of personal indignities, if 
he openly and notoriously consorts with disreput- 
able women.®® And for a wife to conduct herself 
so as to raise a suspicion either in the mind of her 
husband or the community that she is not faithful 
constitutes an indignity warranting divorce;*" but 
mere indiscreet conduct and relations with young 
men on the part of a married woman, all embraced 
under the general term ‘‘flirting,’’ are not cause for 
divorce.®8 

[$ 158] (d) Publishing Notice to Withhold 
Credit. A notice published by the husband to the 
effect that credit should not be given his wife on 
his account is not of itself sufficient as a personal 
indignity to warrant a divorce to the wife.® If, 
however, a husband acts without just cause and in 
malice, such a notice may in connection with other 
circumstances constitute a personal indignity.”° 

[§ 159] (e) Sexual ‘Excess. Compelling a wife 
to submit to an overindulgence in sexual intercourse 
entitles her to a divorce on the ground of indigni- 
ties.74 

[§ 160] (f) Nonsupport. Mere nonsupport on 
the part of a husband does not justify a divorce to 
the wife as for an intolerable indignity when she 
has ample means to support herself.7? 

[§ 161] (g) Refusal of Marital Relations. The 
refusal of a wife to maintain marital relations with 
her husband is not ordinarily such an indignity as 
will entitle him to a divoree;’* but in connection 
with other matters this may constitute sufficient per- 
sonal indignity to bring the case within the purview 
of the statute.”* 

[§ 162] (h) Other Matters. Statutory indig- 
nity is not shown by mere wranglings and exhibi- 
tions of temper due to the lack in both parties of a 
conciliatory spirit,’> by mere personal insults and 
reproachful language,’® by the refusal of a wife to 
comply with an unreasonable request of the hus- 
band to compel her brother to leave their home,’ by 
a husband’s refusal to send away his son by a former 
marriage because he was sometimes abusive to the 
wife,’ by mere unkindness of a husband to the 
wife’s children by a former marriage,’® by a hus- 

65. Cline v. Cline, 10 Or, 474. 


{a] Familiarities and attentions 
by a husband to his wife’s half sis- 73. 


6, 133 SW 128. 
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72. Weller v. Weller, 154 Mo. A. 


Gruner v. Gruner, 183 Mo. A. 
ter and his refusal to send her away ; 157, 165 SW 865; Johnson v. John- 


[19 C.3.] 75 


band’s conduct in remaining much of his time from 
home, unless he displays contempt or aversion to his 
wife or unless his neglect is so extreme as to con- 
stitute cruelty,®° by frequent absences from home 
of a wife attending religious meetings and neglect- 
ing her housekeeping duties and the proper care of 
her husband and children,*! by a wife’s jealousy of 
her husband’s family or by her calling him names, 
refusing to drive and attend theaters with him, and 
fault finding, unless carried too far ,®? or by the fact 
that a husband is moody, sullen, not gracious in his 
manner, and displays no affection for his wife.®% 

[§ 163] 14, Public Defamation. Public defama- 
tion of one party to a marriage by the other is a 
statutory ground for a limited divorce in some 
states.8* The essential characteristics of the de- 
famation are similar to the false and malicious 
charges which constitute cruelty within the stat- 
utes.°> The offense is not complete unless the de- 
famatory language was uttered in the presence of 
third persons,®® although the utterance need not be 
in a public place.8? If a false charge of miscon- 
duct was made to a third person in good faith and 
without malice, it does not constitute public defama- 
tion ;°° nor is a charge of adultery made in a pléad- 
ing in an action for divorcee which fails for lack of 
proof necessarily within the statute.8® If, however, 
a charge made in a judicial proceeding was known to 
be false by the party making it, it is ground for 
divoree.°° Vague and indefinite remarks by a wife 
in regard to her husband’s conduct do not consti- 
tute defamation entitling him to a divorce.®4 

[§ 164] 15. Religious Belief Inconsistent with 
Marriage. Under some statutes if one spouse joins 
a religious sect which professes to believe the rela- 
tion of husband and wife to be unlawful and in 
consequence refuses to cohabit for a certain period, 
the other may obtain a divorce;®? and under these 
statutes if both spouses unite with such a sect but 
one of them ceases to be a member and desires to 
have intimate relations restored, a refusal by the 
other is ground for divorce. 

[§ 165] 16. Turning Wife Out of Doors. Un- 
der some statutes turning a wife out of doors is 
statutory ground of divoree;°* but a divorce will 
not be granted on this ground, unless the wife was 
ejected by force ®® or was compelled to leave be- 
14 La. Ann. 386. 

False charges as cruelty see supra 


§§ 93-96. 
86. Bienvenu v. Bienvenu, 14 La. 


when requested by his wife, together 
with neglect of the wife’s comfort 
and happiness, do not constitute per- 
sonal indignities rendering life bur- 


densome. Rickard v. Rickard, 9 Or. 
168. 
66. Penningroth v. Penningroth, 


72 Mo. A. 329; Wheeler v. Wheeler, 
63 Mo. A. 298; Laycock v. Laycock, 
52 Or. 610, 98 P 487. 

67. Herriford v. MHerriford, 169 
Mo. A. 641, 155 SW 855. 

68. Hancock v. Hancock, 55 Fla. 
680, 45 S 1020, 15 LRANS 670. 

69. Harrison v. Harrison, 115 La. 
817, 40 S 232; Hooper v. Hooper, 19 
Mo. 355; Dowling v.:Dowling, 183 Mo. 
A. 454, 167 SW 1077. 

70. Young v. Young, (Tenn. Ch. 
A.) 57°-SW 438 (where a -husband, 
without first notifying his wife, gave 
notice to merchants not to sell her 
goods on credit, and the wife had not 
been wantonly extravagant, although 
she had been in the habit of buying 
articles on credit and sending them 
to her family, such notification was a 
humiliation to her entitling her to a 
divorce). 

Ty Krug ov. Krug, 
572. 


22 Pa. Super. 


son, 31 Pa. Super. 53. 

Refusal of marital relations as: 
Cruelty see supra § 107. 

Desertion see supra § 111. 

74. Casey v. Casey, 180 Mo. A. 
605, 1683 SW 569 (where a wife re- 
fused to perform her marital duties 
except for pay, etc.). 

She Webb v. Webb, 44 Mo. A. 


9. 
76. Butler v. Butler, 1 Pars. Eq. 
Casin@2as)=s329: 

77. Goodman y. Goodman, 80 Mo. 
A. 274. : 

78. Nickerson v. Nickerson, 34 Or. 
1, 48 P 423, 54 P 277. 

79. Van Horn v. Van Horn, 82 Mo. 


ALES: 
80. Holschbach v. Holschbach, 134 


Mo. A. 247, 114 SW 1035. 


81. Johnson y. Johnson, 31 Pa. 
Super. 53. : 
82. Holschbach y. Holschbach, 13 


Mo. A. 247, 114 SW 1025. 


here Wile v. Wile, 48 Pa. Super. 
84. Abell v. Abell, 135 La. 648, 65 


S 873; Linzay v. Linzay, 51 La. Ann. 
630, 25 S 308. 

85. Harrison y. Harrison, 115 La. 
817, 40 S 232; Bienvenu y. Bienvenu, 


Ann 386. fi 
87. Cass v. Cass, 34 La. Ann. 611 
(a charge of adultery against a wife 
by her husband made in the presence 
of her servants or a visitor or to an- 
other person in the latter’s house 

was public defamation). 

88. Primeaux v. Comeaux, 139 La. 
549, 71 S 845; Ashton v. Grucker, 48 
La. Ann. 1194, 20 S 738. 


tee Homes v. Carrier, 16 La. Ann, 

90. Linzay v. Linzay, 51 La. Ann. 
630, 25 S 308. 

91.) Abells-v.)eAbell, 4135> ia, 648; 
65 S 8738. : 

[a] Thus a charge of the wife 


that her husband had ‘been to ne- 
gro town that night” did not sup- 
port a charge of public defamation. 


eee v. Abell, 135 La. 648, 65 S 
873. 
92. Fitts v. Fitts, 46 N. H. 184; 


Dyer v. Dyer, 5 N. H. 271. 


93. Fitts v. Fitts, 46 N. H. 184. 
94. Groves’ .App., 37 Pa. 443; 
Springer v. Springer, 15 Pa. Dist. 
133 


As desertion sce supra § 115. 
95. Sowers’ App., 89 Pa. 173 [aff 
11 Phila. 213}. 


76 [190.77] 


cause of a threat to employ foree and a reasonable 
apprehension that it would be used against her,°° un- 
less the husvand’s conduct was such as to justify 
the wife’s withdrawal from their home,” or unless 
the wife being away, the husband refuses to receive 
her upon her demand that she be taken back.°® 

[§ 166] 17. Vagrancy. Vagrancy of the hus- 
band sometimes is made a ground for divorce in 
favor of the wife;®® but the mere refusal of an able- 
bodied man to support his wife,t or the mere fact 
that a husband is unable to support himself and 
wife and that she has to contribute to their sup- 
port? does not constitute him a vagrant entitling 
her to a divorce within such statutes. 
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[§§ 165-170 


[§ 167] 18. Violent and Ungovernable Temper. 
Under some statutes the habitual indulgence of a 
violent and ungovernable temper by either spouse 
entitles the other to a divoree.* But these statutes 
do not apply in cases of mere petulance or occa- 
sional outbursts of temper. The indulgence of 
temper must be exhibited directly toward the com- 
plainant,® and it must be so frequent and violent 
that it affects injuriously the safety, health, or 
personal comfort of the complainant so as to make 
the performance of the marital duties impractica- 
ble,® and render life an oppressive and intolerable 
burden.’ 


VIII. DEFENSES 


[§ 16714] A. In General. Besides the conven- 
tional defenses such as laches,’ statute of limita- 
tions,® prematurity of suit,)° want of capacity to 
commit the offense or act complained of,"! and the 
like, there are a number of particular defenses 
that may be interposed in actions for divorce.??, 

[§ 168] B. Invalidity of Marriage. The rem- 
edy of divorce presupposes the existence of a valid 
marriage.1 Consequently, a divorce will not be 
granted for causes which nullify the marriage ab 
initio, unless so authorized by statute;** nor may 
it be granted for other causes, unless there exists a 


parties.15 But it is not a defense that the parties 
were not legally married where both mistakenly* be- 
lieved that the marriage was legal and they have 
lived together after they could have been legally 
married,.¢ : 

[§ 169] ©. Want of Capacity to Commit Of- 
fense—l. Drunkenness. It is no excuse for matri- 
monial misconduct that it is the result of intoxica- 
tion voluntarily indulged in,” unless the complain- 
ant induced or consented to the intoxication.*® 

[§ 170] 2. Insanity. The insanity of a spouse, 
if it existed at the time of the commission of a~- 


valid and subsisting marriage relation between the ! matrimonial offense,!® is a defense to an action for 


96. Sowers’ App., 89 Pa. 173 [aff 
11, Phila. 213]. 

97. Sowers’ App., 89 Pa. 173 [aff 
11 Phila. 2131. 

98. Sowers’ App., 89 Pa. 173 [aff 
11 Phila, 213]; McDermott’s App., 8 
Watts & S. (Pa.) 251; Springer v. 
Springer, 15 Pa. Dist. 133. 

99. Marolf v. Marolf, 191 Mo. A. 
239, 177 SW 819; Dwyer v. Dwyer, 26 
Mo. A. 647. 

1. Dwyer v. Dwyer, 26 Mo. A. 647. 

2. Gallemore v. Gallemore, 115 
Mo. A. 179, 91 SW 406. 

{a] Thus where a physician of 
good habits endeavored to establish 
a practice, maintained an office where 
he waited for patients and attended 
to such calls as he had, contributing 
his entire income from his practice 
to the support of his wife and him- 
self, he was not a vagrant within the 
law entitling her to a divorce, al- 
though he did not succeed in earn- 
ing enough to support both of them, 
and she was compelled to contribute 
to their support from her separate 
means. Gallemore v. Gallemore, 115 
Mo. A. 179, 91 SW 406. 

8. Taylor yv. Taylor, 63 Fla. 659, 
58 S 238; Palmer v. Palmer, 26 Fla. 
215, 7 S 864; Crawford v. Crawford, 
ne aes 180; Burns v. Burns, 13 Fla. 
369. 

4. Prall v. Prall, 56 Fla. 521, 47 S 
916; rickson v. Hickson, 54 Fla. 556, 
45 S 474; Beekman v. Beekman, 53 
Fla. 858, 48 S 923; Palmer y. Palm- 
er, 26 Fla. 215, 7 S 864; Crawford v. 
Crawford, 17 Fla. 180; Burns v. 
Burns, 13 Fla. 369. 

[a] Occasional outbursts of pas- 
sion and frequent and unreasonable 
complaints, although made boister- 
ously, tending only to render the 
marriage relation unhappy and dis- 
agreeable, are insufficient. Prall v. 
Prall, 56 Fla. 521, 47 S 916; Palmer 
v. Palmer, 26 Fla. 215, 7 S 864; Craw- 
ford v. Crawford, 17 Fla. 180; Burns 
v. Burns, 13 Fla. 369. 

5. Taylor v. Taylor, 63 Fila. 659, 
58 S 233; Prall v. Prall, 56 Fila. 5214, 
47 S 916; Hickson v. Hickson, 54 Fla. 
556, 45 S 474; Johnson v. Johnson, 23 
Fla, 413, 2 S 834. 

6. Taylor v. Taylor, 63 Fla. 659, 
58 S 238; Hickson v. Hickson, 54 Fla. 
556, 45 S 474. 

7. Hickson v. Hickson, 54 Fla. 556, 


45 S 474; Palmer v. Palmer, 26 Fla. 


[a] Fraudulent marriage.—Where 


215, 7 S 864; Crawford v. Crawford,|a person knowingly induces another 


Begone 180; Burns y. Burns, 13 Fla. 
369. 

8. See infra § 226. 

9. See infra § 225. 

10. See infra § 224. 

11. See infra §§ 169, 170. 

12. See infra § 168 et seq. 

[a] In the Philippines a husband’s 
acquittal of the crime of adultery 
with a woman does not necessarily 
constitute a defense to an action for 
divorce for his conecubinage with the 
same woman to the scandal and hu- 
miliation of his lawful wife. Del 
Frade v. De la Fuente, 28 Philippine 


13. See supra § 1; and cases infra 
note 15. 

14. See supra § 63. s 

15. Ariz.—Andrade v. Andrade, 14 


Ariz. 379, 128 P 813. 

Cal.—Kilburn y. Kilburn, 89 Cal. 
46, 26 P 636, 23 AmSR 447; White 
Vari Rite, iS 29Cal.y A273. 23) OP 276,07, 
LRA 799. 

Fla.—Ponder y. Graham, 4 Fla. 23, 
A ieee ase v. Borton, 48 Iowa 

Ky.—Lindsey v. Smith, 131 Ky. 
176, 114 SW 779; Holtman y. Holt- 
man, 114 SW 1198. 

Or vaya hae ve v. Mangue, 1 Mass. 

Mich.—Van Dusan vy. Van Dusan, 
97 Mich. 70, 56 NW 234; Rose v. Rose, 
67 Mich. 619, 35 NW 802; Cross v. 
Cross, 55 Mich. 280, 21 NW 309. 

N. J.—Zule v. Zule, 1 N. J. Eq. 96. 

N. Y.—Winans v. Winans, 124 N. Y. 
140, 26 NE 293; Harbeck y. Harbeck, 
102 N: Y. 714, 7 NE 408; Collins v. 
Cuilins, 80 N. Y. 1; Blinks v. Blinks, 
5 Misc. 193, 25 NYS 768 (holding that 
a bigamous marriage being void ab 
initio, the second wife cannot main- 
tain an_action for a judicial separa- 
tion); Von Prochazka vy. Von Pro- 
chazka, 3 NYS 301; Anonymous, 15 
AbbPrNS 311; Finn v. Finn, 62 How 
Pr 83; Pugsley v. Pugsley, 9 Paige 
589; Dobbs v. Dobbs, 3 Edw. 377. 

Pa.—Jones v. Jones, 4 Pa. Dist. 
223; Heinzman y. Heinzman, 15 Pa. 
Co. 669. 

Philippine.—Lanzuela vy. Sweeney, 
4 Philippine 79. 

Wis.—Wheeler vy. Wheeler, 76 Wis. 
631, 45 NW 581. 


by fraudulent representations to go 
through a marriage ceremony, the in- 
validity of the marriage cannot be 
set up as a defense to a suit for di- 
vorece by the innocent party if the 
parties have subsequently lived to- 
gether as man and wife. Farley v. 
Farley, 94 Ala. 501, 10 S 646, 33 Am 
SR 141; Ostro v. Ostro, 169 App. Div. 
790, 155 NYS 681 (limited divorce); 
Johannessen y. Johannessen, 70 Misc. 
361, 128 NYS 892. 

[b] A common-law marriage will 
sustain an action for divorce to the 
same:extent as though the marriage 
were solemnized in strict accordance 
with law and usage. Bowman v. 
Bowman, 24 Ill. A. 165; Coad v. Coad, 
87 Nebr. 290, 127 NW 455. 

{c] “Marriage for convenience” 
does not affect the validity of the 
marriage or a wife’s right to a di- 
vorce. “Ryan vv. Ryan, 156: Mo. 7A. 
655, 1837 SW 1014. 

Reo Wa ae of marriage see infra § 

Necessity of marriage for alimony 
see infra §§ 512, 552, 580. 

Validity of marriage in general see 
Marriage [26 Cye 832]. 

16. Robinson v. Robinson, 84 N. J. 
Eq. 201, 93 A 699, LRA1915B 1071 
[aff 83 N. J. Eq. 150, 90 A 311]. 

17. Ky.—Harl v. Harl, 73 SW 1756, 
24 KyL 2163; Lockridge v. Lockridge, 
3 Dana 28, 28 AmD 52. 

Md.—Bowic v. Bowic, 3 Md. Ch. 51. 

N. J.—MecVickar v. MecVickar, 46 
N. J. Eq. 490, 19 A 249, 19 AmSR 422. 

N. C.—Barringer v. Barringer, 153 
N. C. 392, 69 SE 279. i 

Tex.—Camp v. Camp, 18 Tex. 528. 

Wash.—Lee v. Lee, 3 Wash. 236, 28 
P 355, 

Wis.—Maxwell vy. Maxwell, 69 W. 
Va. 414, 71 SE 571. 

18. McVickar v. MeVickar, 46 N. J. 
Eq. 490, 19 A 249, 19 AmSR 422. 
ey Ala.—Wray v. Wray, 19 Ala. 

Cal.—Harrigan v. Harrigan, 135 
Cal. 397, 67 P 506 (where the period 
of desertion elapsed before defendant 
became insane), 
beer C.—Blandy vy. Blandy, 20 App. 

Ind.—Baker v. Baker, 82 Ind. 146. 

Iowa.—Tiffany v. Tiffany, 84 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 170-172] 


Givoree, whether the offense is cruelty,?° abandon- 
ment or desertion,?? nonsupport,?? or by the weight 
of authority, adultery,?* although.there is some au- 
thority for the doctrine that the adultery of a wife 
But a divorce may be 
obtained for acts happening prior to sanity not- 
withstanding the subsequent insanity.?® 
in some states, voluntary separation for a specified 
period is a ground for divorce,?* the insanity of one 
of the spouses during the period of separation will 
preclude the granting of a divorce.?* 

[§ 171] D. Provocation, Justification, and Ex- 
Misconduct of complainant 
constituting a defense on the ground of provocation, 
justification, or excuse, need not be such as in itself 


is not excused by insanity.?# 


cuse—l. In General. 


122, 50 NW 554. 
Kan.—Powell v. Powell, 
oil, 26-AmR 774. 
Ky.—Thomason y. Thomason, 
Ky. 176, 134 SW 161. 
Mass.—Broadstreet v. Broadstreet, 
7 Mass. 474. 
Minn.—Longbotham y. Longboth- 
am, 119 Minn. 139, 1837 NW 387. 
Mo.—Bethel v. Bethel, 181 Mo. A. 
601, 164 SW 682. 
Nebr.—Anderson vy. Anderson, 89 
ee 570, 1831 NW 907, AnnCasi912 


N. H—Storrs v. Storrs, 68 N. H? 


18 Kan. 
142 


1185) 34 Ay 672; 

N. J.—Duvale v. SD bleh (Ch.) 834A 
888 [aff 55 N. J. Eq. 589 mem, 39 A 
1113 mem (aff 65 N. J. Eq. 771 mem, 
60 A 1134 mem)]. 

N. Y.—Rathbun vy. Rathbun, 40 
HowPr 328. 

N. C.—Stratford v. Stratford, 92 
INFRA 9 le 

Oh.—Kerlick v. Kerlick, 10 Oh. Cir. 
Cia NoS.) 524 

Pa.—Hansell v. Hansell, 3 Pa. Dist. 
424, 15 Pa. Co. 514, 

Tex.—Sapp v. Sapp, 71 Tex. 348, 
9 SW 258. 

Vt.—Nichols y. Nichols, 31 Vt. 328, 
73 AmD 352. 

W. Va.—Fisher v. Fisher, 54 W. 
Va. 146, 46 SH 118, 1 AnnCas 251. 

Rao Terb e e ad v. Yarrow, [1892] P 


Que.—Deneen vy. McLeod, 21 Que. 
Super. 54. 

[a] Test of insanity.—(1) To con- 
stitute insanity a defense, it must 
have been such as to deprive defend- 
ant of the use of his reason to the 
extent that he did not know right 
from wrong and was incapable of 
willing the one or the other. Han- 
sell v. Hansell, 3 Pa. Dist. 724, 15 
Pa. Co. 514. (2) It must be such as 
to deprive the party of the power to 
desist from the misconduct. Duvale 
v. Duvale, (N. J. Ch.) 34 A 888 [aff 
55 N. J. Eq. 589 mem, 39 A~-1113 
mem (aff 65 N. J. Eq. 771 mem, 60 A 
1134 mem)]. 

[b] Presumption of insanity.—(1) 
If it appears that defendant was in- 
sane prior to the commission of the 
offense, the insanity will be presumed 
to have continued down to that time. 
Cook v. Cook, 53 Barb. (N. Y.) 180. 
(2) So it may be inferred from a 
subsequent existence of the disease 
that defendant was insane at the 
time of the offense. Cohn v. Cohn, 
85 Gal. 108, 24 P 659. 

Insanity as abating suit see Insane 
Persons [22 Cyc 1239]. 

20. Cal.—Cohn y. Cohn, 85 Cal. 
108, 24 P 659. 

Iowa.—Tiffany v. Tiffany, 84 Iowa 
122, 50 NW 554; Wertz v. Wertz, 43 
Iowa 534. 

Kan.—Powell v. Powell, 18 Kan. 
371, 26 AmR 774. 

Minn.—Longbotham v. Longboth- 
am, 119 Minn. 139, 137 NW 387. 

Nebr.—Anderson v. Anderson, 89 
sys 570, 181 NW 907, AnnCas1912C 


LN. J— Smith y. Smith, 33 N. J. Ea. 
8 

Pa.—Hansell y. Hansell, 3 Pa. Dist. 
724, 15 Pa. Co. 514. 
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[§ 172] 2. 


Where, as 
submit to it.°° 


Tex.—Sapp v. Sapp, 71 Tex. 348, 9 
Sw 258. 

Eng.—-Hanbury v. Hanbury, [1892] 
P. 222; Hayward v. Hayward, 1 Swab. 
“2 th 81; Hall v. Hall, 33 L. J. P. & 

[a] For the reason that the sane 
spouse may obtain protection through 
an inquisition of lunacy. Smith v. 
Simith,).33 SN:o dg. Haq. 4538, 

21. D. C.—Blandy v. Blandy, 20 
App. 535. 

Ind.—Baker vy. Baker, 82 Ind. 146. 

N. H.—Storrs v. Storrs, 68 N. H. 
118, 34 A 672. 

N. J.—Gordon v. Gordon, (Ch.) 103 
A 31 (confinement in an insane asy- 


lum). 
auueesre v. Stevens, 25 Pa. Co. 
r Tex.—Daugherty Vv. Daugherty, 


(Civ. A.) 198 SW 985. 

And see Franklin. v. Franklin, 53 
Kan. 148, 145, 35 P 1118 (where, in 
denying the husband a divorce on the 
ground of his wife’s abandonment 
where the wife had been insane but 
had sufficiently recovered to be dis- 
charged from the insane asylum at 
the time of the alleged abandonment, 
the court said: ‘We think the short- 
comings of the wife, and her some- 
what erratic actions, are to be viewed 
charitably, and, being so viewed, in 
connection with the conduct of the 
husband, failed to disclose any 
ground for the dissolution of the 
marriage tie’). 

fa] Time of insanity.—Insanity 
precludes a divorcee for desertion un- 
less the full period of desertion had 
elapsed before defendant became in- 
sane. The-fact that the desertion 
commenced while defendant was sane 
does not defeat the defense where he 
or She became insane before the 


cause of action accrued. Blandy v. 
Blandy, 20 App: —~@D:."C.) 535: Storrs 
v. Storrs, 68 N. H. 118, 34 A 672. 


And see supra § 118. 

22. Deneen v. McLeod, 21 Que. Su- 
per. 54. 

a ay Ala.—Wray v. Wray, 19 Ala. 

Mass.—Broadstreet v. Broadstreet, 
7 Mass. : 

Nebr.—Scheick v. ener 5 Nebr. 
(unoff.) 142, 97 NW 4 
N. J.—Kretz v. lerete, ST3RNeL I, Eq. 
246, 67 A 378; Hill v. Hill, 27 N. 

Eq. 214. 

N. Y.—Horn v. Horn, 142 App. Div. 
848, 127 NYS 448. 

Vt.—Nichols v. Nichols, 31 Vt. 328, 
73 AmD 352. 
= ee ae oe. v. Yarrow, [1892] 

[a] Depravity of character and 
abandoned habits are not.in them- 
selves evidence of insanity so as to 
constitute a defense to a charge of 
adalyerye ECU Ave ls tally HOON sae GI Diop 

4, 

[b] Test of insanity.—If the wife 
was capable of appreciating the na- 
ture of the act and its probable con- 
sequences her insanity in other re- 
spects is no defense. Yarrow v. Yar- 
row, [1892] P. 92. 

[c] The admissions of a wife with 
no apparent shame that she had com- 
mitted adultery does not justify a 


[9'C. a] 77 


would entitle defendant to a divorce,?® thus dis- 
tinguishing it from misconduct constituting the de- 
fense of recrimination, which must of itself be suf- 
ficient as a ground for divorce.”® 
For Adultery—a. Gosreton or Fault 

of Husband. Adultery of the wife does not consti- 

tute ground for divorce where she was forced to 


When a husband’s conduct con- 


duced to his wife’s adultery, he cannot obtain a 
divorce on that ground,*! although he may not be 
guilty of connivance.*” 
duct thus conduces to adultery depends largely on 
the circumstances of the particular case.** 
the mere fact that the parties are living apart is 
no justification for adultery,** yet exposure of the 


The question of what con- 


While 


finding that she was insane at the 
time the offense was committed. 
Scheick v. Scheick, 5 Nebr. (unoff.) 
142, 97 NW 474. 

24. Matchin y. Matchin, 6 Pa. 332, 
47 AmD 466. 

[aj] The reason given for this 
harsh and cruel doctrine which seems 
confined to the jurisdiction in which 
it originated has been stated as fol- 
lows: “A wife’s insanity, though so 
absolute as to have effaced from her 
mind the first lines of conjugal duty, 
would not be a defence to a libel for 
adultery, though it would be a de- 
fence to an indictment for it. . A 
libel for divorce is said to partake of 
the nature of a criminal proceeding; 
but the primary intent of it is un- 
doubtedly to keep the sources of gen- 
eration pure, and when they have 
been corrupted, the preventive rem- 
edy is to be applied without regard to 
the moral responsibility of the sub- 
ject of it.” Matchin v. Matchin, 6 Pa. 
332, 336, 47 AmD 446. 

{b] But this reasoning has been 
criticized as ‘‘truly revolting ‘to all 
just sense of propriety or decency,” 
and the court said: “We are sur- 
prised that such an opinion should 
ever have found admission into the 
reports, and should be shocked at the 
prospect that it could ever gain gen- 
eral countenance in the American Re- 
public.” Nichols v. Nichols, 31 Vt. 
828, 332, 73 AmD 352. 

25. Huston v. Huston, 150 Ky. 353, 
150 SW 386; Fisher v. Fisher, 54 
pa Va. 146, 46 SE 11%, 1 AnnCas 
612. 

26. See supra § 143. 

27. Messick v. Messick, 177 Ky. 
337, 197 SW 792; Pile v. Pile, 94 Ky. 
808, 22 SW 215, 15 KyL 88; Ferguson 
v. Ferguson, 8 Kyl 428. 

28. See cases infra § 181 note 81. 

29. See infra § 220. 

30. Gordon v. Gordon, 141 Ill. 160, 


;30 NE 446, 33 AmSR 294, 21 LRA 


387; Peo. v. Chapman, 62 Mich. 280, 
28 NW 896, 4 AmSR 857. 
31. Ky.—-Finley v. Finley, 2 SW 


554, 8 KyL 605. 

N. Y.—Richardson v. Richardson, 
114 NYS 912. 

N. C.—Tew v. Tew, 80 N. C. 316, 
30 AmR 84; Whittington v. Whitting- 
ton, 19 N. C. 64. 

Oh.—Mayer v. Mayer, 5 Oh. Dec. 
(Reprint) 444, 5 AmLRec 674, 2 Cine 
LBul 47. 

Sen v. Clawell, 24 Pa. Dist. 

Tenn.—Moore vy. Moore, 102 Tenn. 
148, 52 SW 778. 

Eng.—Burdon v. Burdon, [1901] P. 
52%) ELCVeS 2New ELC y.es. ol opiate a pL 
Hawkins v. Hawkins, 10 P. D. 177. 
4508 C.—Forrest v. Forrest, 8 B. C. 

32. See cases supra note 31. 

[a] In New York where divorce 
for adultery is sought, it is obli- 
gatory on the complaining party to 
prove that the adultery was without 
his or her consent, connivance, priv- 
ity, or procurement. Richardson v. 
Richardson, 114 NYS 912. 

Connivance see infra § 208. 

88. Parry v. Parry, [1896] P. 37. 

34. Donohue v. Donohue, 159 Mo. 


78 [190.d.] 
wife to temptation and failure to accord her protec- | 
tion conduces to her adultery.2° Mere carelessness, 
however, is not sufficient; it must appear that the 
husband perceived the danger and purposely or reck- 
lessly forbore to interfere.** Neglect of the husband 
to provide for the support of a wife or in any manner 
to concern himself about her may constitute miscon- 
duct conducing to her adultery. Cruelty of the 
husband is no defense to a charge of adultery,°® ex- 
cept, perhaps, where it is such as to amount to re- 
erimination,?® such as plaintiff’s adultery.*® The 
conduct must ordinarily be such as amounts to a 
breach of marital duty on the part of the husband,** 
and such that the wife’s adultery was the natural 
and probable consequence of it.*? 

[§ 173] b. “Mistake. A husband is not entitled 
to a divorce on the ground of the wife’s adultery, 
where the alleged adultery was committed with an- 
other man through mistake, the wife believing him 
to be her husband.*® So where under the statute a 
second marriage contracted in good faith is only 
voidable,#4 where one spouse remarries in the be- 
lief that the first spouse is dead, such first spouse 
is not entitled to a divorcee for the alleged adultery *° 


A. 610, 141 SW 465; Foy v. Foy, 35 
INGO 90" Gee 6V,1 Gee. 1s ) ba.,,Co.| Horrest viHorrest, 8B. Cs 5 
382. See also infra § 189. 38. Hughes v. Hughes, 133 Ill. A. 


[a] Although a wife leaves her | 654. 
husband because he is guilty of 39. 
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386 Wkly. Rep. 527 [aff 13 P. D. 11]; 


See infra § 219. 


[§§ 172-175 


or bigamy 4° of the other. The erroneous belief of a 
spouse at the time of his or her second marriage that 
a divorce from the first husband or wife has been 
granted does not save the intercourse of the second 
marriage from being adultery.** ; 

[§ 174] ¢. Prior Divorce. Since an absolute di- 
vorce dissolves the marriage tie,*® subsequent inter- 
course between a former spouse and a third person 
does not constitute adultery, provided a final de- 
eree has been rendered,*® and no fraud was prac- 
ticed to obtain it.°° A subsequent reversal of the 
decree does not render the cohabitation under the 
second marriage before the reversal adulterous.°* 
Since a limited divorce does not sever, but merely 
suspends, the marriage relation,®>? it does not re- 
lieve subsequent intercourse between one of the 
spouses and a third person of the character of adult- 
e 03 

[§ 175] 38. For Cruelty—a. In General. The 
general rule is that a divorce will not be granted 
on the ground of cruelty when the cruelty was pro- 
voked by the misconduct of the complainant.®* The 
acts of complainant’s misconduct are not limited to 
those oceurring on the same day with those com- 


[aff 164 N. Y. 558, 58 Nw 1089] (both 
holding that a spouse who fraudu- 
lently procures a judgment of divorce 
and afterward marries and cohabits 


ug 


crime, she is not thereby justified in 
the violation of her marriage vows. 
Boyev. Foy, so5.N, C:.90: 

{b] Desertion or abandonment (1) 
by the husband is not in itself suf- 
ficient to prevent a divorce for the 
wife’s adultery ‘(Ellett v. Ellett, 157 
N. C. 161, 72 SE 861, 39 LRANS 1135, 
AnnCas1913B 1215; Steele v. Steele, 
104 N. C. 631, 10 SE 707), (2) espe- 
cially if there was reasonable excuse 
for such desertion (Proctor v. Proc- 


top da) aur Nee Se Dos Davies, “Vv. 
Davies, 9 Jur. N. S. 828; Beavan v. 
Beavan, 8 Jur. N. S. 1110; Haswell 


WamLlaswelly, comand. pies. Go lM oe 
Du Terreaux v. Du Terreaux, 28 L. J. 
P. & M. 95), (8) and the existence of 
a reasonable cause must affirmatively 
appear (Haswell v. Haswell, supra). 
(4) But where a husband leaves his 
wife even for just cause, but makes 
no provision for her, thereby leaving 
her without means of support, he is 
not entitled to a divorce on the 
ground of adultery committed after 
the separation. Moore vy. Moore, 102 
Tenn. 148, 52 SW 778; Forrest v. For- 
rest, 6. B..C. 19. (6b) Solita husband 
willfully deserts his wife whom he 
had seduced before the marriage 
knowing her liability to fall, he 
thereby conduces to adultery there- 
after committed by her. 
Mayer, 5 Oh. Dec. (Reprint) 444, 5 
AmLRec 674, 2 CincLBul 47; Hawkins 
ee aELanwy ka llcwn Ove. ee sbi 

{c] Separation compelled by hus- 
band.—A divorce cannot be granted 
to a husband on the ground of adul- 
tery committed by his wife after 
their separation, where such separa- 
tion was caused by his instigation or 
command. Moss v. Moss, 24 N. C. 55. 

385. Tew v. Tew, 80 N. C. 316, 30 
AmR 84; Whittington v: Whitting- 
ton, 19 N. C. 64; Clawell v. Clawell, 
63 Pa. Super. 88; Heidrich v. Heid- 
rich, 22 Pa. -Super.. 72; 
Barnes, fh Re 1 P5005: “Groves sve 
Groves, 28 L. J. P. & M. 108. 

eG ot aul av. OL. eae Dae ee 
P. & D. 739; Dering v. Dering, L. R. 
feeds OS 531 


27. Moore v. Moore, 102 Tenn. 148, 
2 SW 778; Hawkins v. Hawkins, 10 
P: D. 177; Matter of Simmon’s_ Di- 


vorce Bill, 12 Cl. & F. 339, 8 Reprint 
1438; Starbuck v. Starbuck, 59 L. J. 
P. & Adm. 20; Meara v. Meara, 35 L. 
J. P. & M. 33; Coulthart v. Coulthart, 
28 L. J. P. & M. 21; Heyes v. Heyes, 


Mayer v.'} 


Barnes Vv. | 


40. See infra § 221. 
Indiscreet conduct as justifying 
save charges of adultery see supra § 


41. Smith v. Smith, 181 Ky. 55, 203 
SW 884, 889 [cit Cyc]; Van Horn v. 
Arantes, 116 La. 130, 40 S 592; Cun- 
nington vy. Cunnington, 28 L. J. P. & 
M, 101 (holding that felony com- 
mitted by the husband for which he 
is imprisoned is not misconduct con- 
ducing to adultery). 

42. Herrick vy. Herrick, 31 Mich. 
298; Moore v. Moore, 102 Tenn. 148, 
52 SW_778; Williamson y. William- 
Cd RB ale (i 
Compulsory prostitution. — 
Where a wife who had been driven by 
her husband to earn money by pros- 
titution left him and cohabited adul- 
terously with another and_ subse- 
quently led a respectable life, her 
adulterous cohabitation was the con- 
tinuing result of the original miscon- 
duct of the husband. Burdon v. 
Burdon, [1901] P. 52. 

43. Gordon y. Gordon, 141 Tll. 160, 
Sues 446, 38 AmSR 294, 21 LRA 

44. See statutory provisions. 

45. Gordon y. Gordon, 141 Ill. 160, 
30 NE 446, 33 AmSR 294, 21 LRA 
387; Valleau v. Valleau, 6 Paige 
CNia Bye On: ; 
one Ralston v. Ralston, 2 Pa. Dist. 

‘[a] In Pennsylvania where one 
spouse contracts a second marriage 
under the honest belief that the first 
marriage has been dissolved or that 
the other party to it is dead, the oth- 
er spouse is not entitled to a divorce 
on the ground of bigamy. Ralston 
v. Ralston, 2 Pa. Dist. 241. % 

47. Gordon v. Gordon, 141 Ill. 160, 
30 NE 446, 38 AmSR 294, 21 LRA 
387 (where the wife had been in- 
formed by her attorney that a-decree 
had been granted). 

Prior divorce as affecting subse- 
quent adultery see infra § 174. 

48. Seesupra § 11; infra §§ 401, 447. 

49. Gordon v. Gordon, 141 Ill. 160, 
30 NE 446, 38 AmSR 294, 21 LRA 
Comstock v. Adams, 23 Kan. 
pass 191. See also infra §§ 

Winston v. Winston, 165 N. Y. 
3, 59 NE 273 [aff 34 App. Div, 460, 
NYS 298 (aff 189 U. S. 506, 23 SCt 


852, 47 L. ed. 922)]; McGown v. Mc- 


Gown, 19 App. Div. 368, 46 NYS 285 | 


with another is guilty of adultery); 
Munson vy. Munson, 60 Hun 189, 14 
NYS 692; McGiffert v. McGiffert, 31 
Barb. (N. Y.) 69; Vischer v. Vischer, 
LZ) Barba, ON. wy) 0405) Crouch mays 
Crouch, 30 Wis. 667. 

51. Bailey v. Bailey, 45 Hun 278 
[aff 142 N. Y. 632 mem, 37 NE 566 


mem]. 

52. See supra § 11; infra §§ 401, 458. 

53. Vischer v. Vischer, 12 Barb. 
(N. Y.) 640; Green v. Green, L. R. 3 
Py 12d Biand, vi Blandy le bv. anes 
237; Ritchie v. Ritchie, 4 Macq. H. L. 
162. See also infra §§ 457, 458. 

54 Ala.—Jones v. Jones, 189 Ala. 
286, 66 S45. [eit, Cyc}; - David: v: 
David, 27 Ala. 222. 

Ark.—Strickland v. Strickland, 80 
Ark. 451, 97 SW 659; Cate v. Cate, 53 
Ark, 484, 14 SW 675; Rose v. Rose, 
9 Ark. 507. 

Cal.—Waldron v. Waldron, 85 Cal. 
251, 24 P 649, 858, 9 LRA 487; John- 
son v. Johnson, 14 Cal. 459; Morris 
v. Morris, 14 Cal. 76, 73 AmD 615. 

Hawaii.—De Coito v. De Coito, 21 
Hawaii 339, 344 [cit Cyc]. 

Ida.—Boeck v. Boeck, 29 Ida. 639, 
161 P 576. 

Ill—Von Glahn vy. Von Glahn, 46 
Ill. 134; Nullmeyer vy. Nullmeyer, 49 
Ill. A. 573; Howard v. Howard, 47 Ill. 
A. 4538. 

Ind.—Alexander v. Alexander, 140 
Ind. 555, 38 NE 855. 

Iowa.—Prather v. Prather, 99 Iowa 
393, 68 NW 806; Felton vy. Felton, 94 
Iowa 739, 62 NW 677; Owen vy. Owen, 
90 Iowa 365, 57 NW 887; Evans v. 
Evans, 82 Iowa 462, 48 NW _ 809; 
Edgerton v. Edgerton, 79 Iowa 68, 
44 NW 218; Gilbertson vy. Gilbertson, 
78 Iowa 755, 41 NW 573; McKee v. 
McKee, 77 Iowa 464, 42 NW 3872; 
Peavy v. Peavy, 76 Iowa 443, 41 NW 
67; Knight v. Knight, 31 Iowa 451. 

Ky.—Smith vy. Smith, 181 Ky. 55, 
203 SW 884, 889 [cit Cye]; Fight- 
Eee Hip nupastel) 60 SW 918, 22 

y Ze ayhugh v. Mayhugh, 
B. Mon. 424, . basis i 

La.—Primeaux v. Comeaux, 139 La. 
549, 71 S 845; Ashton v. Grucker, 48 
La. Ann. 1194, 20 S 738; Trowbridge 
v. Carlin, 12 La. Ann. 882; Lalande v. 
Jore, 5 La, Ann. 32; Rowley v. Row- 
ley, 19 La. 557; Cooper v. Cooper, 10 
La. 249; Fleytas y. Pigneguy, 9 La. 
iv Durand v. Her Husband, 4 Mart. 

Me.—Skolfield v. Sko 1 36 Pr 
git boca Gor lfield, &6 Me 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number, 


§§ 175-178] 


plained of, but previous acts of complainant may be 

urged in provocation or justification.®® 
conduct of complainant need not be of equal degree 
with that of defendant,°* but it must be of the same 
general character and such as was reasonably caleu- 
lated to provoke defendant’s misconduct.** 
vocation of a wife can justify or excuse a husband’s 


drunkenness resulting in cruelty.5® 


[§ 176] b. Excessive Retaliation. 
complained of, although provoked by the complain- 
ant, will not justify or excuse excessive cruelty dis- 
proportionate to the provocation.®® 
personal violence attended with actual or threatened 
bodily harm are not excused because of complain- 


Md.—Childs v. Childs, 49 Md. 509; 
Daiger v, Daiger, 2 Md. Ch. 335. 

Mich.—Peck v. Peck, 66 Mich. 586, 
33 SW 893; German v. German, 57 
Mich. 256, 23 NW 802; Bishop v. 
Bishop, 17 Mich. 211. 

Mo.—Harper v. Harper, 29 Mo. 301; 
Doyle v. Doyle, 26 Mo. 545. 

Nebr.—Walton vy. Walton, 57 Nebr. 
102, 77 NW 392. 

Rotor eed v. Reed, 4 Nev. 395. 

H.—Poor vy. Poor, CHONG Ete 300), 
29 ee 664. 

N, J.—Thomas v. Thomas, a) 
03 Av675; Pittis=v.—Pittis, 82° N. J. 
Eq. 635, 89 A 749; Smith v. Smith, 33 
N. J. Eq. 458; Coles v. Coles, 32 N. J. 
Eq. 547; Duvall v. Duvall, (Ch.) 34 A 
888 [aff 55 N. J. Eq. 589 mem, 39 A. 
1113 mem (aff 65 N. J. Eq. 771 mem, 
60 A 1134 mem)]; Lynch vy. Lynch, 
ch ) 16 A 175. 

Y.—Barber v. Barber, 168 App. 
Din. 212, 153 NYS 256; Rose v. Rose, 
52 Hun 154, 4-NYS 856 (limited di- 
vorce); Gray v. Gray, 85 Misc. 584, 
148 NYS 1064; Robinson v. Robinson, 
69 Misc. 438, 125 NYS 1064; Taylor v. 
Taylor, 26 NYS 246; Crow v. Crow, 
7 NYCivProc 423; Devaismes v. De- 
vaismes, 3 CodeRep 124 (holding 
that a wife’s improper conduct with 
other men may justify the husband’s 
cruelty). 

N. C.—Page v. Page, 161 N. C. 170, 
eae 76 SE 619 [cit Cyc]. 

. D.—Mosher v. Mosher, 16 N. D. 
260. 113 NW 99, 125 AntSR 654, 12 
LRANS 820; McAllister Vv. McAllis- 
LOT te aN LD: "324, 75 NW 256. 

Okl.—Lyon v. Lyon, 39 Okl. 111, 
134 P 650. 

Or.—Jones v. Jones, 44 Or. 586, 77 
P 134; Mendelson v. Mendelson, 37 
Or. 163, 61 P 645; Beckitey v. Beckley, 
23) Or) 226;,. 31 Or. 470; Wheeler v. 
Wheeler, 18 Or. 261, 24 Pp 900; Taylor 
Vv. Taylor, 11 Or. 303,. 8: P 354 

Pa.—Richards v. Richards, 3 7 Pa. 
225; Aikens v. Aikens, 57 Pa. Super. 
424: Hill v. Hill, 57 Pa. Super. 1; Bid- 
dle v. Biddle, 50 Pa. Super. 30; "Doan 
Ve dMoan, 3 PabiR (4 PaLJ 33825 
Lloyd v.-Lloyd, 2 Woodw. 481. 

Se C.—Boyd v. Boyd;-5 7S: C. fq. 
144; Anonymous, 4 S. C. Eq. 94. 

Ss: D.—Hopkins v. Hopkins, 34 S. 1D} 
637, 150 NW 293. 

Tex.—Beck v. Beck, 63 Tex. 34; 
Jones v. Jones, 60 Tex. 451; Hale v. 
Hale, 47 Tex. 336, 26 AmR 294: Smith 
Vv. Smith, (Civ. A.) ,200 Sw 1129); 
Bohan vy. Bohan, (Civ. A.) 56 SW 


959; Cunningham v. Cunningham, 22. 


Tex. Civ. A. 6, 53 SW 175; Loring v. 


Morinee 17. Lex. iCiv. pA. 95, 42 SW 
642. 

Utah._Hartwell v. Hartwell, 25 
Utah 41, 69 P 265. 

Wash.—Scoland _ Vv. Scoland, 4 
Wash. 118, 29 P 930. 

W. Va.—Maxwell v. Maxwell, 69 


W. Va. 414, 71 SE 571. 

Wis.—Voss v. Voss, 157 Wis. 430, 
147 NW 634; Skinner v. Skinner, 5 
Wis. 449. 

Eng.—Hughes vy. Hughes, lL. R. 1 
P, 219; Boreham y. Boreham, L. R. 1 
Pp. 77; Taylor v. Taylor, 2 Lee Eccl. 
172. Holden v. Holden, 1 Hagg. Const. 
453, 4 EngEccl 452; Waring v. War- 
ing, 2 Phillim. 132; ‘Dysart v. Dysart, 
1 Rob. Eccl. 106. 

[a] Reason for rule.—‘‘Divorce is 

[19 C. J.—6] 
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The mis- 


No pro- | blameless.*¢ 


[19C.J5.] 79 


ant’s violent and irascible temper,®° meddlesome and 
aggravating ways,°! offensive language,®? angry im- 
patience,®* refusal of marital intercourse,** or pref- 
erence for another than defendant.® 
essary that the complainant should be entirely 


It is not nec- 


[§ 177] 4. For Desertion—a, In General. If the 


circumstances are such as to justify or excuse one 


The cruelty 
Thus acts of 


a remedy for the relief of an in- 
jured spouse who has not been the 
voluntary, procuring cause of the acts 
relied upon to mvoke it, and it is not 
available for one who, disregarding 
the solemnity of the nuptial vows, 
prompts the other party to the mar- 
riage to conduct which would be in- 
excusable if committed against a hus- 
band or wife who was honestly en- 
deavoring to sustain the marriage re- 
lation.” Boeck vy. Boeck, 29 Ida. 639, 
646, 161 P 576. 

[b] Matters not constituting jus- 
tification for cruelty.—Friendship of 
a wife, thirty-five years of age, with 
a class leader, seventy-four years 
old, where evidence showed that he 
had nothing more than a fatherly in- 
terest in her welfare, is no justifica- 
tion for cruel treatment alleged by 
the wife as a ground for divorce. 
Weirsmith v. Weirsmith, (Iowa) 161i 
NW 439. 

55. Skofield v. Skofield, 86 Me. 31, 
29 A 925; Powers v. Pewers, 84 App. 
Div. 588, 82 NYS 1022. 

[a] The misconduct must have 
preceded or been contemporaneous 
with that which it is sought to jus- 
Gitayes Bihin Vvs Bihin, “a27-) Abber 
CNR yA L98 

56. Bohan v. Bohan, (Tex. Civ. A.) 
56 SW 959. 

57. Bohan v. Bohan, (Tex. Civ. A.) 


56 SW 959. 

58. Barringer v. Barringer, 153 
N.C. $392, 69 SE. 2793 Maxwell. v. 
Maxwell, 69 W. Va. 414, 71 SE 571. 

59. Cal.—WHidenmuller v. WHiden- 
muller, 87 Cal. 364; Johnson v. John- 
son, 14 Cal. 459. 

Famer age A v. Gholston, 31 Ga. 

5. 

Hawaii.—De Coito v. De Coito, 21 
Hawaii 339, 344 [cit Cyc]. 

Sh a ESS v. Wessels, 28 Ill. A. 

Iowa.—Douglass v. Douglass, 81 

59 


‘Iowa 258, 47 NW 92 


Mich.—Berryman v. Berryman, 
Mich. 605, 26 NW 789. 

Minn.—Segelbaum v. Segelbaum, 39 
Minn. 258, 39 NW 492. 

Mo.—Dimmitt v. Dimmitt, 167 Mo. 
A. 94, 150 SW 1107; Owen v. Owen, 
48 Mo. A. 208. 

Mont.—Albert v. Albert, 5 Mont. 
577, 6 P 23, 51 AmR 86. 

Nebr.—Unzicker v. Unzicker, 101 
Nebr. 837, 166 NW 241; Boeck v. 
Boeck, 16 Nebr. 196, 20 NW 223. 

Nev.—Reed v. Reed, 4 Nev. 395. 

N. H.—Poor. v. Poor, 8. N. H. 307, 
29 AmD 664. 

Or.—Taylor v. Taylor, 11 Or. 308, 
8 P 354. 

Pa.—Richards v. Richards, 37 Pa. 
22>s)  Hiick vee lick. 245 Pa. Dist 
227. 

S. D.—Hopkins v. Hopkins, 34 S. D. 
637, 150 NW 293. 

Tenn.—McClanahan v. McClanahan, 
104 Tenn, 217, 56 SW 858. 


Yex.—Loring v. Loring, 17 Tex. 
Civ. A. 95, 42 SW 642. 
Wis.—Skinner v. Skinner, 5 Wis. 


449, 

Eng.—Waring v. Waring, 2 Phillim. 
132. 

[a] A husband is not justified in 
slapping his wife by showing that it 
was necessary to do so in order to 
compel her to go out for a ride for 


spouse In separating from the other, the latter is 
not entitled to a divorce as for desertion.*®7 

[§ 178] b. Separation from Necessity. Since 
abandonment to constitute ground for divorcee must 
be the deliberate act of the party complained of, 
done with the intent that the marriage relations 


the benefit of her health. Unzicker 
OE tg Nebr. 837, 166 NW 

60. Eidenmuller v. EHidenmuller, 37 
Cal. 364; Wessels v. Wessels, 28 Ill. 
A. 253; Boeck v. Boeck, 16 Nebr. 196, 
20 NW 223. 

61. Douglass v. Douglass, 81 Iowa 
258, 47 NW 92; Marsh v. Marsh, 64 
Iowa 667, 21 NW 130. 

62. Gholston v. Gholston, 31 Ga. 
625; Berryman y. Berryman, 59 Mich. 
605, 26 NW 789; Albert v. Albert, 5 
Mont. 577, 6 P 23, 51 AmR 86; Boeck 
v. Boeck, 16 Nebr. 196, 20 NW 223. 

63. McClanahan v. McClanahan, 
104 Tenn. 217, 56 SW 858. 

64. Segelbaum v. Segelbaum, 39 
Minn. 258, 39 NW 492. 


65. Owen v. Owen, 48 Mo. A. 208. 
ones Ala.—King v. King, 28 Ala. 
oO . 


Ark.—Rose v. Rose, 9 Ark. 507. 

Ill.— Garrett v. Garrett, 252 Ill. 318, 
327, 96 NE 882. 

Iowa.—Marsh v. Marsh, 64 Iowa 
667, 21 NW 130. 
Seon v. Rolfsen, 115 SW 


Mich.—Berryman v. Berryman, 59 
Mich. 605, 26 NW 789. 
Nebr.—Unzicker v. Unzicker, 101 


Nebr. 837, 166 NW 241. 

“The court, in deciding each ques- 
tion, must necessarily look to see 
which of the parties was first to 
blame. If the evidence shows that 
the acts complained of consisted 
mainly of resistance to ill-treatment, 
such acts cannot be set up to show 
extreme and repeated cruelty, within 
the meaning of the statute.” Gar- 
rett v. Garrett, supra. 

[a] For example (1) a wife may 
be entitled to a divorce on the ground 
of cruelty, notwithstanding that she 
has been guilty of certain acts of re- 
taliation, if they were provoked by 
defendant. Garrett v. Garrett, 252 
Ill. 318, 96 NE 882. (2) Where a hus- 
band persistently mistreated his wife, 
beat her, and called her vile names, 
the fact that she exhibited temper 
on such occasions did not preclude 
her from obtaining a divorcee. Roli- 
sen v. Rolfsen, (Ky.) 115 SW 213. 
(3) Where the passions of a husband 
are so much beyond his control that 
it is inconsistent with the personal 
safety of the wife to continue in his 
society, it is immaterial from what 
provocation such violence’ origin- 
ated. King v. King, 28 Ala. 315. 


67. Cal—Fink y. Fink, 137 Cal. 
559) 70: B628. 

D. C.—Hitcheoeck y. Hitchcock, 15 
App 


7 fous 
Rae a es ot Vie Sell, vba dar wore, 
196. 

Iowa.—Tipton v. Tipton, 169 Iowa 
182, 151 NW 90, AnnCas1916C 360; 
Pfannebecker v. Pfannebecker, 133 
Iowa 425, 110 NW 618, 119 AmSR 
608, 12 AnnCas 543. 

La.—Copping v. Termini, 135 La. 
224, 65 S 132, LRAI915A 222; King v. 
King, 122 La. 582, 47 S 909. 

N. H.—Taylor v. Taylor, 72 N. H. 
597-5 te 654. 

Pa.—Benscoter y. Benscoter, 37 Pa. 
Woueeos 

Porto Rico.—Moll v. Llompart, 17 
Porto Rico 666. 

Vt.—Powell v. Powell, 29 Vt. 148. 
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should no longer exist,°* if defendant’s absence was 
from necessity, the desertion is justified or excused.°° 
Thus desertion is justified or excused where the ab- 
senee was because of business,’° sickness,’* or im- 
prisonment."” ‘ : 

[§ 179] c¢. Separation pending Divorce. While 
the rule has not been applied to a willful deser- 
tion 7? or a desertion without cause,"* ordinarily the 
voluntary separation of either party during the 
pendency of a divorce suit brought by or against 
such party is not to be included in computing the 
statutory period of desertion;’® but the action for 
divorce must have been begun in good faith.’ 

[§ 180] d. Misconduct of Complainant—(1) 
General Rule. Misconduct of one spouse causing the 
other to leave the family home and remain away 
may afford justification for the desertion and pre- 
clude a divorce on that ground;’? and it has been 
held that in an action for a limited divorce by a 
husband on the ground of desertion his conduct may 
be sufficient to preclude relief, although not suffi- 
cient to justify the desertion,’® as where he has arbi- 
trarily chosen an unpleasant home for the wife.’ 

[§ 181] (2) Requisites of Misconduct. The 
general rule is that one spouse is not justified in 
leaving the other unless the conduct of the offending 
spouse is such as would in itself constitute a ground 
for divorce.®° Some courts, however, have taken 


Wash.—Maloney v. Maloney, 83 
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N. J. Eq. 549, 22 A 588 [aff 49 N. J. 


[§§ 178-181 


the view that the interests of public policy and the 
sacredness of the marriage tie can be subserved by 
permitting one spouse to set up in defense of his or 
her desertion such misconduct on the part of the 
other as would render it impossible to continue the 
matrimonial cohabitation with safety, health, and 
self-respect, although the misconduct is not in itself 
a sufficient ground for divoree.*! It is impossible, 
therefore, to formulate any rule of general applica- 
tion as to what conduct of one spouse will justify 
a desertion by the other; each case must be deter- 
mined upon its own particular circumstances.®? It 
seems settled, however, that desertion is not justified 
by want of affection,®* incompatability of temper,** 
untidiness and slovenliness on the part of a spouse,®> 
neglect of domestic duties,®* difficulties with step- 
children,*? or frequent intercourse by the husband 
not amounting to cruelty,®* or because the husband 
invites members of his family to live with him,*® 
excludes the wife’s son by a former marriage from 
the house,®° or refuses to allow the wife to attend 
a church of which she is a member;*! or because 
of the refusal of the wife to pay the husband’s 
debts;°? or in short, because of such treatment as 
merely interferes with or disturbs the peace and 
quiet of the party charged with the desertion.°* The 
misconduct of an abandoned spouse after abandon- 
ment affords no justification for the abandonment.°* 


estly believe, that by reason of the 


Wash. 656, 145 P 6381. 

Agreement for separation see infra 
§§ 189, 190. 

Consent 
supra § 120. 

Misconduct justifying desertion see 
supra § 117. 

68. And see supra §§ 109, 110. 

69. Broughton vy. Broughton, 1 
Del: Co. (Pa) 273. 

70. Kennedy v. Kennedy, 87 Ill. 
250; Bruner vy. Bruner, 70 Md. 105, 16 
A, 385; Embley v. Embley, (N. J. Ch.) 
37 A 46; Huxtable v. Huxtable, 68 
L. J. P. & Adm. 83; Williams v. Wil- 
lian os Swab. ic “Dr b47s Hx p- 
Aldridge, 1 Swab. & Tr. 88. 

71. Neely v. Neely, 131 Pa. 552, 
20 A 311. 

War LPOLrrice..Vv. PP Orritt. 28, Mich: 
420; Hyland v. Hyland, 55 N. J. Eq. 
35, 36 A 270; Wolf v. Wolf, 38 N. J. 
Eq. 128; Frantz v. Frantz, 11 Pa. Co. 
467. See also supra § 170. 

73. Hitchcock v. Hitchcock, 15 
App. (D. C.) 81 (the institution of a 
suit by the husband after the wife’s 
willful desertion to have their mar- 
riage declared void is not sufficient to 
convert the desertion into justifiable 
separation from the time of the pen- 
dency of the suit). 

74. Wagner v. Wagner, 39 Minn. 
394, 40 NW 360 (if a wife who has 
deserted her husband without just 
cause thereafter so conducts herself 
as to justify him in suing for a di- 
vorce upon the ground of adultery, 
the pendency of that action, although 
she is not in fact guilty, will not sus- 
pend the effect of her desertion). 

75. Cal—Kusel v. Kusel, 147 Cal. 
52, 81 P 297. 

Fla.—Palmer v.. Palmer, 86 Fla. 
385, 18 S 720. 

Ill.—Haltenhof y. Haltenhof, 44 Ill. 
A. 135. 

La.—Williams v. Nona Mills Co., 
128 La, 811, 813, 55 S 414 [cit Cyc]; 
Jolly v. Weber, 36 La. Ann. 676. 

7 ape ae ia v. Porritt, 18 Mich. 

Minn.—Hurning  y. 80 
Minn. 373, 88 NW 342. 

Mo.—Doyle vy. Doyle, 26 Mo. 545; 
Salorgne v. Salorgne, 6 Mo. A. 603. 

N. J.—Johnson y. Johnson, 65 N. J. 
Eq. 606, 56 A 708; Weigel v. Weigel, 
64 A 1125 [aff 63 N. J. Eq. 677,52 A 
1123]; Chipchase v. Chipchase, 48 


excusing desertion see 


Hurning, 


iq. 594, 26 A 468; Marsh v. Marsh, 14 
N. J. Hq. 315, 82 AmD 251. 

Cohabitation pendente lite as con- 
donation see infra § 200. 

76. Kusel v. Kusel, 147 Cal. 52, 81 
P 297; Tolzman vy. Tolzman, 130 Minn. 
342, 153 NW 745. 

[a] Presumption.—There is no 
presumption, in a husband’s action 
for divorce for abandonment, that a 
prior suit by the wife for divorce for 
the purpose of bringing which she 
left her husband was instituted in 
good faith. Redford v. Redford, 162 
Mo. A. 127, 144 SW 125. 


77. Ill—Hassett v. Hassett, 189 
Til. A. 342, 
Iowa.—Leonard v. Leonard, 174 


Iowa 734, 156 NW 803; Conlin v. .Con- 
lin, 163 Iowa 420, 144 NW 1005. 

Pe ee v. Mayes, 115 SW 
N. J.—Cornish v. Cornish, 23 N. J. 


Eq. 208. 

Pa.—Golden v. Golden, 36 Pa. 
Super, 648. 

Va.—Crounse v. Crounse, 108 Va. 
108, 60 SE 627. 

Wash.—Maloney v. Maloney, 83 


Wash. 656, 145 P 631. 

Removal of cause for desertion and 

oree of reconciliation see supra § 
20. 

78. Hall v. Hall, 69 W. Va. 175, 71 
SE 103, 34 LRANS 758. 

79... Halliy. Hal i69owWiee Vaneito. ae 
SE 103, 34 LRANS 758. But see 
supra § 113-114. 

80. See supra § 116-117. 

81. Md.—Polley v. Polley, 128 Md. 


60, 97 A 526, 529 [quot Cyc]. 

Mass. — Lyster v. lLyster, 111 
Mass. 327. 

Minn.—Stocking v. Stocking, 76 


Minn. 292, 79 NW 172, 668. 
Mo.—Gillinwaters v. Gillinwaters, 
28 Mo. 60; Neff v. Neff, 20 Mo. A. 


182. 

N. Y.—wWilliams v. Williams, 130 
N.Y. 193, 29- NE 98, 27 AmSR 517, 
14 LRA 220. 

‘Vt.—Powell v. Powell, 29 Vt. 148. 

W. Va.—Dawkins v. Dawkins, 72 
W. Va. 789, 79 SE 822. 

Eng.—Yeatman vy. Yeatman, L. R. 
1 P. 489. 

{a] Thus (1) it is a sufficient jus- 
tification if the party withdrawing 
from the cohabitation has reasonable 
| grounds for believing, and does hon- 


For later cases, developments and changes in the law see cumulative Annotations, same litle, page and note number, 


actual misconduct of the other it can- 
not be longer continued with health, 
safety, or self-respect. Stocking v. 
Stocking, 76 Minn. 292, 79 NW 172, 
668. (2) A wife was justified in 
leaving the husband because he was 
subject to fits, where before the mar- 
riage he had denied the infirmity, and 
he refused to allow any one near to 
protect her. Gillinwaters v. Gillin- 
waters, 28 Mo. 60; Neff v. Neff, 20 
Mo. A. 182. °*(3) Desertion by a wife, 
caused by the husband prohibiting 
her from seeing or communicating 


; with her mother and his informing 


her that she could not go with him if 
she wanted to see or communicate 
with her mother, did not entitle the 
husband to a limited divorce on the 
ground of the wife’s desertion. Wil- 
liams v. Williams, 130 N. Y. 193, 29 
NE 98, 27 AmSR 517, 14 LRA 220. 
82. Buckner v. Buckner, 118 Md. 
101, 84 A 156, AnnCas1914B 628. 
838. Hitchcock v. Hitchcock, 15 
App. (D. C.) 81; Taylor v. Taylor, 80 


-lowa 29, 45 NW 307, 20 AmSR 394; 


Schuman v. Schuman, 93 Mo. A, 99; 
Alkire y. Alkire, 33 W. Va. 517, 11 

84. Van Dyke v. Van Dyke, 135 Pa. 
459, 19 A 1061. 

lahbbeucce aig a kbiahcerms ela malil AN. 

380; Brandon vy, Brandon, 3 Tenn. 
Civ.eAy 517. 

86. McAndrews y. McAndrews, 31 
Pa. Super. £52. 

87. Buckner vy. Buckner, 118 Md. 
101, 84 A 156, AnnCasi914B 628. 


Rae Moores y. Moores, 16 N. J. Ea. 
[al A wife’s fear of having too 


many children is no justification for 
deserting her husband. Leavitt v. 
Leavitt, Wright (Oh.) 719; Du Ter- 
penne v. Du, Terreaux,. 28) liad. eaacoe 
: Sexual excess as cruelty see supra 
oOo. 
89. 
90. 
ey ¢ 


91. Lawrence v. Lawrence, 3 Paige 
CNY) ines 

92. Frankenberg v. Frankenberg, 
190 Ill. A. 444, ; 


Jones vy, Jones, 55 Mo. A. 523. 
Fulton y. Fulton. 36 Miss. 


aga Loftus v. Loftus, 134 Ill. A. 
o . 
94. Garcia v. Garcia, 60 Misc. 198, 


111 NYS 1017. 


§§ 182-188] 


[§ 182] (8) Particular Acts of Misconduct— 
(a) Adultery. The general rule is that the commis- 
sion of adultery by one of the spouses justifies the 
other in leaving the matrimonial domicile.® 

~{§ 183] (b) Cruelty. A wife’s abandonment 
of the family home is justified so as to preclude a di- 
voree on the ground of desertion where she was com- 


pelled to leave because of the husband’s cruelty.%* 


And this rule applies when the cruelty is inflicted 
by members of the husband’s family without the 
wife’s provocation,’ although it has been held that 
the wife’s desertion is not justified by the fact that 
the husband failed to control his servants and main- 
tain over them her authority as his wife.®’ But 
gross language, rude or overbearing manners, ill- 
temper, jealousy, or unkindness,®® if they do not 
threaten bodily harm,? will not. ordinarily justify 
desertion, although personal violence is not a nec- 
essary element of cruelty as a justification;? and 
according to some authorities desertion can be jus- 
tified on the ground of cruel treatment only when 
it is of such a character as to authorize a decree 
of divorce at the instance of defendant. False 
charges of infidelity, however, may justify deser- 
tion, where accuser’s conduct has not been indis- 
creet.> 


95. Bovaird v. Bovaird, 78 Kan. 315,|4 PaLJ 332. 
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[§ 184] (c) Nonmarital Crime. The fact that 
the husband is guilty of a crime does not justify 
the wife in refusing to live with him while he is 
at large, if the offense is not a breach of his marital 
vows.® 

[§ 185] (d) Nonsupport. Inability of a hus- 
band to provide his wife with suitable support is not 
of itself sufficient to justify her desertion.? It has 
been held, however, that a wife who leaves her hus- 
band under such circumstanees is not guilty of ‘‘ob- 
stinate’’ desertion;® and that a wife is justified in 
leaving her husband for his failure to support her 
where his inability so to do’is due to his laziness and 
shiftlessness.? Where a wife insists on her husband’s 
leaving her because he will not support the family, 
his departure is not desertion.'° 

[§ 186] (e) Refusal to Cohabit. Refusal of 
marital intercourse has generally been held insuffi- 
cient to justify desertion,'! although there is au- 
thority to the contrary.!? 

[§ 187] (4) Justification or Provocation for 
Misconduct. If the misconduct alleged in justifica- 
tion of a desertion was justified or provoked by the | 
acts of defendant, it is insufficient as a defense.13 

[§ 188] 5. For Nonsupport. A wife who aban- 
dons the family home against her husband’s consent 


in deserting him). 


96 P 666; Hawkins vy. Hawkins, 121 
App. Div. 896, 105 NYS 889 [rev on 
other grounds 193 N. Y. 409, 86 NE 
469, 127 AmSR 979, 19 LRANS 468, 15 
AnnCas 871] (limited divorce); Ker- 
shaw v. Kershaw, 5 Pa. Dist. 551; 
Larson y. Larson, 3 Kulp (Pa.) 215; 
Duncan v. Duncan, 69 W. Va. 626, 72 
SE 742. But see supra § 116-117. 

{a] The birth of a child seven 
months after the cohabitation of a 
husband and wife began affords no 
ground for a charge of adultery 
against her, so as to justify his ex- 
pelling her from his house. Harding 
v. Harding, 22 Md. 337. 

. 96. Ala—Hardin v. Hardin, 17 
-Ala. 250, 52 AmD 170. 

Del.—Ward v. Ward, 23 Del. 364,. 75 
A 611. 

F Weber ea v. Schoen, 48 Ill, A. 

8 

Iowa.—Schichtl v. Schichtl, 88 Iowa 
210, 55 NW 309; Day v. Day, 84 Iowa 
221, 50 NW 979; Doolittle v. Doo- 
little, 78 Iowa 691, 43 NW 616, 6 
LRA 187, 

Ky.—Evans v. Evans, 93 Ky. 510, 
20 SW 605, 14 KyL 628; Watkinson 
v. Watkinson; 12 B. Mon. 210; Mc- 
Croklin v. McCroklin, 2 B. Mon. 370; 
Butler v. Butler, 4 Litt. 201; Fisher 
vy. Fisher, 10 KyL 283. 

La.—Gahn v. Darby, 36 La, Ann. 

6 La. Ann. 


70; Naulet v. Dubois, 
403. 

Mass.—Lea v. Lea, 99 Mass; 493, 
96 AmD 772; Pidge v. Pidge, 3 Metc. 
2907. 

Minn.—Stocking v. Stocking, 76 
Minn. 292, 79 NW 172, 668. 

Miss.—Kenley v. Kenley, 3 Miss. 
“ols 

Mo.—Gillinwaters v. Gillinwaters, 
28 Mo. 60; Neff v. Neff, 20 Mo. A. 


182; Dwyer v. Dwyer, 16 Mo. A. 
492. 
Nebr.—Kikel v. Kikel, 25 Nebr. 


rae 41 NW 180. 

J.—Arrowsmith v. Arrowsmith, 
(Ch) 71 A 702; Smithkin v. Smith- 
kin, “62> IN. J. ‘Eq. 161, 49 A 815; 
Crickler v. Crickler, 58 N. J. Eq. 427, 
43 A 1064; Meldowney v. Meldowney, 
27 N.-J, Eq. 828; Cornish v. Cornish, 
OS aEN oe Oe EC. 208; Moores v. Moores, 
16 N. J. Eq. 275; Marker v. Marker, 
11 N. J. Eq. 256. 

N. Y.—Simon v. Simon, 15 Misc. 
515, 37 NYS 1121 [aff 6 App. Div. 469, 
39 NYS 573 (aff 159 N. Y. 549, 54 NE 
1094)] (imited divorce). 

Pa.—Angier v. Angier, 63 Pa. 450; 
Daugherty v. Daugherty, 28 Pa. 
Super. 327; Doan v. Doan, 3 PaLJR 7, 


Vt.—Powell v. Powell, 29 Vt. 148. 

Va.—Hutchins y. Hutchins, 93 Va. 
68, 24 SE S03. 

Eng.—Mackenzie Vv. Mackenzie, 
[1895] “A. C.e"384:) ‘Koch Vv. Koch, 
[1899] P. 221; Yeatman v. Yeatman, 
L. R. 1 P. & D. 489; Graves v. Graves, 
10 Jur. N. S. 546. 

Cruelty as desertion see supra § 
116-117. 

97. Day v. Day, 84 Iowa 221, 50 
NW 979; Loux v. Loux, 57 N. J. Eq. 
561, 41 A 358; Hutchins v. Hutchins, 
93 Va. 68, 24 SE 903 (holding, how- 
ever, that mere offensive conduct by 
members of the husband’s family not 
in itself cruelty is insufficient to jus- 
tify the wife’s desertion). 

98. Harris v. Harris, 31 Gratt. (72 


Va.) 13. 

99. Ala.—Bryan v. Bryan, 34 Ala. 
eee Hanberry v. Hanberry, 29 Ala. 
pee —Gann vy. Darby, 36 La. Ann. 
70. 

a be peered v. Kenley, 3 Miss. 


Mo.—Ashburn v. Ashburn, 101 Mo. 
A. 365, 74 SW 394; Grove v. Grove, 79 
Mo. A, 142. 

N. J.—Lammertz v. Lammertz, 59 
Nie JJ Ea. 649; 45-2 A 270i Sarfaty v. 
Sarfaty, 59 N. J. Hq. 193, 45 A 261. 

Pa.—Cutler v. Cutler, 2 Brewst. 
511; Dickenson vy. Dickenson, 1 Del. 
Co: 293. 

Va.—Carr vy. Carr, 22 Gratt. 
Va.) 168. 

WwW. Va. va) Martin, 33 
W. Va. 695, 11 SE 12; Alkire v. Al- 
kire; 33-W. Va. 517, 4 Sei) 

1. Kenley vy. Kenley, 38 Miss. 751. 
: ES Schoen v. Schoen, 48 Ill. A. 
82. 

8. Calichio v. Calichio, 85 N. J. 
ra 213, 96 A 658. See also supra § 
81. 

4. Hardin v. Hardin, 17 Ala. 250, 
52 AmD 170; Jerolamon v. Jerolamon, 
LOGIN. J. ie de Ale terre vy. ELerr, ei 
LancLRev (Pa.) 209. And see Short 
v. Short, 62 Or. 118, 123 P 388 (hold- 
ing that. the remarks of a husband 
made a few days after marriage jok- 
ingly to a friend that he paid eight 
dollars for this thing, meaning ‘his 
wife, five dollars for the minister, 
and three dollars for the license, ana 
that on a warm day, while on an 
excursion, he objected to the wife’s 
suggestion that a case of beer be ob- 
tained, on the ground that he did not 
want the beer drunk-in the presence 
of the children, did not constitute 
such misconduct as justified the wife 


(63 | 


False charges of infidelity as 
cruelty see supra § 93. 

5. Ashburn v. Ashburn, 101 Mo. A. 
365, 74 SW 394. See also supra § 93. 

6. Hague v. Hague, 84 N. J. Eq. 
674, 95 A 192 [rev on other grounds 
S5eN. de! Ed. 537%) 961 AW 5791) oyeve 
Foy, 35 N. C. 90; Williamson y. Wil- 
liamson, 7 P. D. 76 (semble). 

7. Freeman v. Freeman, 94 Mo. A. 
504, 68 SW 389. See also Van Dyke 
v. Van Dyke, 135 Pa. 459, 19 A 1061 
(if the husband contributes to the 
support of his family according to 
his ability, there is no justification 
for desertion). 

Failure to provide necessaries as 
cruelty see supra § 100 

Nonsupport as: 

Desertion see supra § 116-117. 
Come for divorce see supra §§ 144, 
Personal indignity see supra § 160. 

8. Belden vy. Belden, 33 N.. J. Ha. 
94, See also Oertel v. Oertel, 83 
N. J. Eq. 39, 90 A 1006 (a husband 
was not entitled to divorce for de- 
sertion consisting of a wife’s refusal 
of intercourse, where the husband 
failed to provide her with adequate 
support according to his station in 


life). 
aes Bell eva hBell 15 aida 79 One 
10. Johnson vy. Johnson, 35 N: J. 
Kq. 20. 
11. Reid v. Reid, 21 N. J: ee ode 


Eshbach v. Hshbach, 23 Pa. 343. 

Refusal of conjugal rights as de- 
sertion see supra § 111. 

Refusal to cohabit as cruelty see 
supra § 107. 

12. Synge v. Synge, [1901] P. 317. 

13. Tipton v. Tipton, 169 Iowa 182, 
151 NW 90, AnnCas1916C 360; Evans 
v. Evans,'93 Ky. 510, 20 SW 605, 14 
KyL 628; Hawkins v. Hawkins, 121 
App. Div. 896, 105 NYS 889 [rev on 
other grounds 193 N. Y.-409, 86 NE 
469,,127 AmSR 979, 19 LRANS 468, 
15 ‘AnnCas Bidar Richards v. Rich- 
ards, 1 Grant. (Pa.) 389. 

[a] Thus (1) a husband’s violence 
is no justification for the wife’s de- 
sertion where it was necessary to 
prevent the commission of an unlaw- 
ful act by her. Richards v. Richards, 
1 Grant (Pa.) 389. (2) Want of af- 
fection of a wife for her husband, 
giving rise to a dislike of him, that 
leads her to refuse reconciliation aft- 
er a separation or desertion, or that 
makes such a separation or desertion 
practically with her consent, will ex- 
cuse the husband for deserting her 


82 [190.3] 


cannot complain that he does not provide for her,* 
unless his conduct is such as to justify her in with- 
False charges of infidelity 
made by a wife do not justify the husband in failing 


drawing from him.'® 


to support her.*® 
[§ 189] 


faith.22 


[§ 190] 2. Where Cause Is Desertion. An un- 
under which the 


revoked agreement for separation 


only when his own evil conduct has 
not caused the dislike. Tipton v. 
Tipton, 169 Iowa 182, 151 NW 90, Ann 
Cas1916C 360. (3) Where the hus- 
band defends by alleging that he left 
his wife because of her ungovernable 
temper and abuse of him, and the evi- 
dence shows that such abuse was be- 
cause of his adulterous acts, he 
should be considered the offending 
party. Evans v. Evans, 93 Ky. 510, 
20 SW 605, 14 KyL 628. (4) Buta 
husband may justify abandonment of 
his wife on the ground of her adul- 
tery although he himself has been 
guilty of adultery. Hawkins v. Haw- 


kins, 193 N. Y. 409, 86 NE 469, 127 
AES 979, 19 LRANS 468, 15 AnnCas! 
StL. 

ae Ala.—Gray v. Gray, 15 Ala. 
Guo 

Cal.—Kessler v. Kessler, 2 Cal. A. 


HOON SsHP 257: 

Ga.—Fuller v. Fuller, 108 Ga. 256, 
33 SE 865. 

Ind:—Barnett v. Barnett, 27 Ind. A. 
466, 61 NE 737. 

Pa.—Roth v. Roth, 15 Pa. Super. 


192. 

R. I.—Gourlay v. Gourlay, 16 R. I. 
705, 19 A 142. 

See also supra § 144. 


15. Page v. Page, 51 Mich. 88, 16 
NW 245. 
16. French v. French, 14 Gray 


(Mass.) 186. 

False charges of infidelity as jus- 
tifying desertion see supra § 183. 

17. Iowa.—Lewis v. Lewis, 75 
Iowa. 200, 39 NW 271. 

Md.—Walker v. Walker, 125 Md. 
649, 94 A 346, AnnCasl1916B 934; 
Kremelberg v. Kremelberg, 52 Md. 
Obocmdn Gave Ft. Gi vdoe Md,<401,) 3 
AmR 183. 

N. Y.—Clark v. Fosdick, 118 N. Y. 
7, 22 NE 1111, 16 AmSR 733, 6 LRA 
132; Galusha v. Galusha, 116 N. Y. 
635, 22 NE 1114, 15 AmSR 458, 6 LRA 
Asis wieecuit ov. Pettit, 107 2IN. EY=, 167i, 
14 NE 500; Carpenter v. Osborn, 102 
N. Y. 552, 7 NE 823; Rogers v. Rog- 
ers, 4 Paige 516, 27 AmD 84; Ander- 
son v. Anderson, 1 Edw. 380. 

N. C.—Archbell v. Archbell, 158 
eae 408, 74 SE 327, AnnCasi1913D 

Pa.—Yeager v. Yeager, 19 Pa. Dist. 
726; Bloom vy. Bloom, 8 Pa. Dist. 563, 
22 Pa. Co, 4383; Eby v. Eby, 17 Pa. 
Co. 269. : 

Eng.~—Charlesworth v. Holt, L. R. 
9 Exch. 38; Morrall v. Morrail, 6 P. 
D. $8; Brown vy. Brown, L. R. 3 P& 
D. 202; Jee v. Thurlow, 2 B. & G. 
547, 9 ECL 546, 107 Reprint 487; Mor- 
timer v. Mortimer, 3 Hagg. Const. 
310, 4 EngEccl 543; Durant v. Du- 
rant, 1 Hagg. Eccl. 733, 3 EngEccl 
310; Westmeath v. Westmeath, 2 
Hagg. Eccl. Suppl. 1, 4 EngEccl 238; 


BE, Agreement for Separation—l. In 
General. An agreement for separation is not ordi- 
narily a bar to a divorce, either limited or abso- 
lute,!7 and this is so, although the cause of action 
acerued before the agreement was entered into,*® in 
the absence of a covenant, express or implied, not to 
sue for past offenses,!® although such covenant is 
no defense if entered into in ignorance of the fact 
that a past offense had been committed.*° Adultery 
committed after an agreement of separation has 
been often held a ground for divorce.*? 
tion with lapse of time, however, a separation agree- 
ment may constitute a defense as showing bad 
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In connec- 
sertion.?§ 


[§§ 188-191 


spouses are living apart precludes either from ob- 
taining a divorce for desertion,?* unless the cause 
of action therefor had fully accrued at the time the 
agreement was entered into.24 But an agreement ob- 
tained by either party without the real concurrence 
of the other does not operate as a bar to divorce 
on the ground of desertion;?> and where the sole 
purpose of the agreement is to adjust the property 
rights of the parties, it does not affect the legal con- 
sequences flowing from the prior desertion.?° 
separation under an agreement is not converted into 
a desertion merely because one of the parties does 
not fulfill all the terms of the agreement.?? 
agreement which was never acted upon does not de- 
prive the act of one spouse, in subsequently leaving 
against the will of the other, of the character of de- 


A 


An 


[§ 191] F. Antenuptial Knowledge of Cause. 


Knowledge by complainant of the cause for divorce 


Mumitev, bunt 32) does ws Oca Los 
Spering v. Spering, 32 L. J. P. & M. 
116; Grant vy. Budd, 30 L. T. Rep. N. 
S. 319. Compare Dowling v. Dowling, 


[1898] P. 228. 
Ret C.—Miller vy. Miller, 19 B. C. 
[a] Separation agreement which 


is void because of failure to provide 
for the wife’s support constitutes in 
itself no defense to an action for di- 
vorce. Reischfield v. Reischfield, 100 
Misc. 561, 166 NYS 898. 

18. N. J.—Potts v. Potts, (Ch.) 42 
A055: 

N. Y.—Clark v. Fosdick, 118 N. Y. 
ieee NE 1111, 16 AmSR 733, 6 LRA 
1; ; 


N.. C.—Archbell v. Archbell, 158 
a C. 408, 74 SE 327, AnnCas1913D 
Pa.—Eby v. Eby, 17 Pa. Co. 269. 

R. I.—Fosdick v. Fosdick, 15 R. I. 

130, 23 A 140, 

Vt.—Canning v. Canning, 87 Vt. 

492, 89 A 1088, AnnCas1916C 344. 
Eng.—Moore vy. Moore, 12 P. D. 


19. Clark v. Clark, 143 Mo. A. 350, 
128 SW 218; Beebe v. Beebe, 174 App. 


Div. 408, 160 NYS 967; Squires v. 
Squires, 53 Vt. 208, 38 AmR 668; 
ges v. Flower, 25 L. T. Rep. N. S. 

20. Canning vy. Canning, 87 Vt. 
492, 89 A 1088, AnnCas1916C 344; 
Brown v. Brown, lL. Ye ADC a Rss 


Miller v. Miller, 19 B. C. 563. 

21. Mass.—Franklin vy. Franklin, 
154 Mass. 515, 28 NE 681, 26 AmSR 
266, 13 LRA 843. 

Mo.—Stokes v. Stokes, 1 Mo. 320. 

N. Y.—Clark v. Fosdick, 118 N. Y. 
7, 22 NE 1111, 16 AmSR 733, 6 LRA 
132; Carpenter vy. Osborn, 102 N. Y. 
552, 7 NE 823: 

a C.—Wood v. Wood, 27 N. C. 

Pa,—Gee y. Gee, 2 Pas Dist. 773, 13 
Pa. Co. 382. 


22. Besant v. Wood, 12 Ch. D. 605; 
Williams v. Williams, L. R. 1 P. & D. 
178; Matthews v. Matthews, 6 Jur. 

| N. S. 659. 

23. Cal.—Kenniston vy. Kenniston, 
6 Cal, A. 657, 92 P 1037. 

Haier ees v. Reams, 202 Til. A. 

Md.—Brown vy. Brown, 5 Gill 249 


[aff 2 Md. Ch. 316]. 

Mo.—Rodgers v. Rodgers, 84 Mo. 
Al OFF 

N. J.—Power v. Power, 65 N. J. Ea. 
93, 55 A 111 [rev on other grounds 
ate J. Eq. 320, 58 A 192, 105 AmSR 

Pa.—Croll y. Croil, 60 Pa. Super. 
415; Litzenberg v. Litzenberg, 57 Pa. 
Super. 123 [aff 22 Pa. Dist. 943]; Eck- 
ert v. Eckert, 20 Pa. Dist. 835; Simp- 
son v. Simpson, 35 Pa. Co. 490; Alle- 


at the time the marriage was contracted is a bar to 
the suit.2® Antenuptial knowledge of the wife’s un- 


man v. Alleman, 2 Dauph. Co. 209; 
Mondean vy. Mondean, 30 PittsbLegJ 
NS 364. 4 

vVt.—Canning v. Canning, 87 Vt. 
492, 89 A 1)88, AnnCasi916C 344. 

W. Va.—Bacon v. Bacon, 68 W. Va. 
747, 70 SE 762. 

Eng.—Parkinson vy. Parkinson, Il. 
Rei Pee Dr 25, i 

Consent to desertion generally see 


supra § 120. 
iam Moore v. Moore, 12, 18%) 15% 
25. Pettis v. Pettis, 91 Conn. 608, 


101 A 13; Lemmert v. Lemmert, 103 
Md. 57, 63 A 380; Power v. Power, 66 
N. J. Eq. 320, 58 A 192, 105 AmSR 
Goss Daisey, Wace aT mes Dla. 

26. Walker v. Walker, 14 Cal. A. 
487, 112 P 479; Ogilvie v. Ogilvie, 37 
Ors Aids GLERNG2itc 

[a] Thus, where a wife deserted 
her husband and afterward demanded 
a settlement of money affairs, and an 
agreement was thereupon executed 
reciting her desertion and making _ 
disposition for her support, it was not 
an assent by the husband to the sep- 
aration, and after the expiration of 
the required time he was entitled to a 
divorce. Ogilvie v. Ogilvie, 37 Or. 
AT Ol P6270. 

27. Barclay v. Barclay, 98 Md. 366, 
56 A 804; Crabb v. Crabb, L. R. 1 P. 


& D. 601. 
Sie Cock v.. Cock, 10 Jur) N.S: 
29. Ga.—Stanley v.,.Stanley, 115 
Ga. 990, 42 SE 374. 
Ky.—Wesley v. Wesley, 181 Ky. 


135, 204 SW 165, 168 [cit Cyc]; Til- 
ton y. Tilton, 29 SW 290, 16 Kyl 
Vv. 


538. 

Mass.—Crehore 97 
Mass. 330, 93 AmD 98. 

Pa.—Heinzman v. Heinzman, 4 Pa. 
Dist. 225, 15 Pa. Co. 669. 

Tenn.—Smith v. Smith, (Ch. A.) 53 
SW 1000. 

Vt.—Caswell v. Caswell, 64 Vt. 557, 
24 A 988, 33 AmSR 943, 

[a] Where the evidence is con- 
flicting and the abuses complained of © 
were principally caused by the strong 
temper of both parties and the hus- 
band’s drinking habit, from which he 
was reformed and which was known 
to plaintiff at the time of marriage, 
a decree of divorce should be refused. 
aes v. Smith, (Tenn. Ch. A.) 53 SW 

{b] Habitual intoxication of a 
husband affords no ground for di- 
vorce where at the time of the mar- 
riage the wife knew that he was a 
slave to intoxicants. Tilton v. Til- 
ton, 29 SW 290, 16 KyL 538. And see 
supra § 141. 

{[c] Imprisonment of a husband 
for felony affords no ground for di- 
vorce where to the wife’s knowledge 


Crehore, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 191-192] 


chastity, however, has been held not to affect the 
husband’s right to a divorcee for her subsequent 


adultery.*° 
[§ 192] 


kindness.?? 


misconduct,?3 


he had been convicted before the mar- 
riage. Caswell v. Caswell, 64 Vt. 
557, 24 A 988, 33 AmSR 943. 

{d] False representations of chas- 
tity of a wife afford no ground for 
divorce where at the time of the mar- 
riage the husband knew them to be 
false. Crehore v. Crehore, 97 Mass. 
330, 98 AmD 98. 

30. Roote v. Roote, 33 App. (D. C.) 
398, 23 LRANS 240; Levy v. Levy, 16 
Til. A. 358, 

‘It had been sometimes supposed 
that if a man chooses to marry an 
immodest woman, he cannot after- 
wards free himself of her by reason 
of her unchastity. But there is no 
such law. Whatever the previous life 
of a woman may have been, she binds 
herself by marriage to chastity, and 
if she breaks the conditions of mar- 
riage, her husband is entitled to an 
‘its dissolution.” Baylis v. Baylis, L 
REP é 2D 1395, SOT: 

81. Ark.—Turnbull v. Turnbull, 23 
Ark. 615. 

Ga.—Davis v. Davis, 134 Ga. 804, 
68 SE 594, 30 LRANS 73, 20 AnnCas 
20; Odom v. Odom, 36 Ga. 286. 

Tll.—Sharp v. Sharp, 116 Ill. 509, 
6 NE 15; Farnham v. Farnham, 73 
Ill. 497; Davis v. Davis, 19 Ill. 334; 
Doose v. Doose, 198 Ill. A. 387; 
Mattes v. Mattes, 121 Ill. A. 400; 
Wessels v. Wessels, 28 Ill. A. 253. 

Ind.—Wolverton vy. Wolverton, 163 
Ind. 26, 71 NE 123; Rose v. Rose, 87 
Ind. 481; Sullivan v. Sullivan, 34 Ind. 
368; Skinner v. Skinner, 47 Ind. A. 
670, 95 NE 128. 

Iowa.—Chapman wv. Chapman, 165 
NW 96; Ellithorpe v. Ellithorpe, 100 
NW 328. 

Kan.—Entsminger v. Entsminger, 
99 Kan. 362, 161 P 607. 

Ky _—Hooe v. Hooe, 122 Ky. 590, 92 
SW ¥317, 29 KyL 1138, 5 LRANS 729, 
13 AnnCas 214. 

Minn.—Mandelin v. Mandelin, 120 


Minn. 198, 199, 1389 NW 152 [cit 
Cye]< 

Miss.—Armstrong v. Armstrong, 32 
Miss. 279. 


Mo.—Weber v. Weber, 195 Mo. A. 
126, 189 SW 577; Moore v. Moore, 

A,) 186 SW 541; Kennedy  v. 
Kennedy, (A.) 182 SW 100; Bliss v. 
Bliss, 161 Mo. A. 70, 142 SW 1081; 
Viertel v. Viertel, 123 Mo. A. 63, 99 
SW 759. 

Mont.—Bordeaux v. Bordeaux, 32 
Mont. 159, 80 P 6. 

N. J.—Bridge v. Bridge, (Ch.) 93 
A 690; Taber v. Taber, (Ch.) 66 A 
1082. 

N. C.—Lassiter v. Lassiter, 92 N. C. 
129. 

Okl.—Kostachek v. Kostachek, 40 
Okl. 747, 140 P 1021. 

Or.—Laycock v. Laycock, 52 Or. 
610, 98 P 487; Eggerth v. Eggerth, 15 
Or. 626, 16 P 650. 

Philippine.—Benedicto Venue Der la 
Rama, 3 Philippine 34 [rev on other 
grounds 201 U. S. 308, 26 SCt 485, 50 
L. ed. 765]. 

R. I.—Sayles v. Sayles, 103 A 225; 
Egidi v. Egidi, 37 R. I. 481, 93 A 
908 

Tex. gee v. Oster, (Civ. A.) 130 
SW 26 

Vt. ee eate aan v. Langdon, 25 Vt. 
678, 60 AmD 296. 

Wash.—Rogers v. Rogers, 81 Wash. 
502, 142 P 1150; Averbuch v. Aver- 


G. Condonation—l. In General. 
donation in the law of divorce is the forgiveness of 
an antecedent matrimonial offense on condition that 
it shall not be repeated,?! and that the offender shall 
thereafter treat the forgiving party with conjugal 
It has been held that the doctrine of 
condonation applies to all charges of matrimonial 
Thus it has been held to include cruel 
and inhuman treatment,?* except that the cruelty is 
condoned only until the particular act is repeated.*® 
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tion,?® although 


[19 C.J.] 83 


It has also been held to include habitual intoxica- 


condonation will not be inferred 


where the habits of intoxication continue ;*7 and the 


Con- 


buch, 80 Wash. 257, 141 P 701, Ann 
Cas1916B 873. 

Eng.—Blandford v. Blandford, 8 P. 
D. 19; Campbell v. Campbell, 3 Jur. 
N. S. bee eee v. Peacock, 27 L. 
J.P. & M 

Ont—Alarion v. Aldrich, 21 Ont. 


44 

tad To “condone” as applied to 
grounds for divorce is to forgive. 
Bliss v. Bliss, 161 Mo. A. 70, 142 SW 


1081. 

[b] Connivance distinguished. —_ 
“Condonation” and “connivance” are 
essentially different in their nature, 
although they may have the same le- 
gal consequence. Condonation may 
be meritorious but connivance neces- 
sarily involves criminality. Turton 
v. Turton, 3 Hage. Eccl. 338, 5 Eng 
Eccl 130. 

{c] In Louisiana a reconciliation 
has the same effect as condonation 
does in the common-law states. Hill 
V. Hill, 112 La: 770, 38 S678. 

32. Fla.—Williams v. Williams, 23 
Fla. 324, 2 S 768. 

lll.—Farnham v. Farnham, 73 Ill. 
497; Davis v. Davis, 19 Ill. 334; Doose 
v. Doose, 198 Ill. A. 387; Mattes v. 
Mattes, 121 Ill. A. 400. 

Ind.—Wolverton v. Wolverton, 163 
Ind. 26, 71 NE 123; Rose v. Rose, 87 
Ind. 481; Armstrong v. Armstrong, 
27 Ind. 186; Skinner v. Skinner, 47 
Ind. A. 670, 95 NE 128. 

lowa.—Ellithorpe v. Ellithorpe, 100 
NW 328. 

Ky.—Hooe vy. Hooe, 122 Ky. 590, 92 
SW 317, 29 KyL 113, 5 LRANS 729, 13 
AnnCas 214, 

Md.—Waegner v. Wagner, 130 Md. 
346, 100 A 364; Fisher v. Fisher, 93 
Mad. 298, 48 A 833. 

Mass.—Smith v. Smith, 167 Mass. 
87, 45 NE 52; Gardner v. Gardner, 2 
Gray 434. 

N. J.—Bridge v. Bridge, (Ch.) 93 A 
6903) ?Lotten’ Vv." Tottenss(Ch.)-- 605 A: 
1095. 

N. Y.—Atherton v. Atherton, 82 
Hun 179; 31° NYS-9t? [att 155 NeW? 
129, 49 NE 933, 683 AmSR 650, 40 
LRA 291 (rev on other grounds 181 


U. S. 155, 21 SCt 544, 45 L. ed. 
Seen Whispell v. Whispell, 4 Barb. 


N. D.—Taylor v. Taylor, 5 N. D. 63, 
63 NW 893. 


Okl.—Kostachek v. Kostachek, 40 


OK.) 7475-140 P 1021. 
Tex.—Parker v. Parker, (Civ. A.) 
204 SW 493; Oster v. Oster, (Civ. A.) 


130 SW 265. 

Vt.—Rudd v. Rudd, 66 Vt. 91, 28 A 
869; Langdon y. Langdon, 25 Vt. 678, 
60 AmD, 296. 

Va.—Owens v. Owens, 96 Va. 191, 
31 SE 72. 

[a] There can be no condonement 
of abuse of a wife by her husband, 
where the past was not discussed, 
and there was no promise of con- 
jugal kindness in the future. Elli- 
thorpe v. Ellithorpe, (Iowa) 100 NW 

Mandelin, 


328. : 

33. Mandelin  v. 120 
Minn. 198, 189 NW 152. 

34. Ga.—Brown v. Brown, 129 Ga. 
246, 58 SE 825. 

La.—Schaub v. Schaub, 117 La. 727, 
42 S 249. 

Mass.—Gardner vy. Gardner, 2 Gray 


434. 
Minn.—Mandelin y. Mandelin, 120 


efforts of a wife to effect a drunken husband’s re- 
formation and an offer on her part to condone his 
past offenses and live with him again as his wife 
will not be weighed against her in action by her for 
divorce on the ground of desertion.®® 
dignities rendering the condition of a spouse intol- 
erable may also be condoned.*® 
held that a continuing offense such as an incurable 
venereal disease cannot be condoned *° although this 
rule does not seem to be well settled.*1 


Personal in- 


But it has been 


Condonation 


Minn. 198, 139 NW 152. 
coe dpe v. Gauntt, 34 Pa. Co. 

Tex.—Wright v. Wright, 6 Tex. 
29; Murchison vy. Murchison, (Civ. A.) 
171 SW 790; Bingham vy. Bingham, 
(Civ. A.) 149 SW 214. 

See also infra § 198. 

[a] Although the statute is silent 
as to cruelty, the doctrine of the ec- 
clesiastical law will be applied to 
cruelty as well as adultery. Wright 
v. Wright, 6 Tex. 29. To same effect 
Gauntt v. Gauntt, 34 Pa. Co. 100 
[crit dicta in Hollister v. Hollister, 
6 Pa. 449, to the effect that, where 
the statute is silent as to the con- 
donation of cruelty, the doctrine will 
not be applied where the wife applies 
for divorce on the ground of cruelty]. 

35. Murchison v. Murchison, (Tex. 
Civ. A.) 171 SW 790. 

36. Moore v. Moore, 41 Mo. A. 176, 
181 (where the court said: “If we 
could state a case where the hus- 
band should be shown to have been 
a habitual drunkard for just one 
year and no more, the offense would 
be distinct and complete, and, though 
it then ceased, the wife could main- 
tain an action for divorce; but, if she 
voluntarily continued the marital re- 
lation after the offense was com- 
plete, she would condone or forgive 
the offense and nullify her right to a 
divorce. If, however, the husband 
continues to be an habitual drunkard 
the offense is continuous and the wife 
may break off from him at any time 
and establish her right to a divorce. 
Remaining with him as his wife; aft- 
er the offense was first completed, 
should be attributed rather to a pa- 
tient endurance with the possible 
hope of a reclamation, than forgive- 
ness of what had gone before. If 
her patience ceases and her hopes are 
unfulfilled, the fact that she was pa- 
tient, and was disappointed, ought not 
to debar her from showing the of- 
fense which he persists in commit- 

Sesterhen v. 


ting’’). 
37. 60 
Iowa 301, 14 NW 3338. 
pees Burns v. Burns, 38 Pa. Super. 
¢ 63° Mo. A. 


39. Adkins v. Adkins, 
een Guthrie v. Guthrie, 26 Mo. A. 
6 


Sesterhen, 


40. Williams v. Williams, 77 Ill. 
A. 229; Hooe v. Hooe, 122 Ky. 590, 
92 SW 817, 29 KyL 113, 5 LRANS 
729, 13 AnnCas 214; Ryder v. Ryder, 
ae Vt. 158, 28 A 1029; 44 AmSR 
833. 

Condonation of cruelty consisting 
in cee an ees of disease see infra 
§ 198. 

41. Lewis v. Hurry, 119 La. 1035, 
44 S 856 (the fact of a wife having 
syphilis will not justify a divorce 
on the ground of adultery, where the 
parties lived together as man and 
wife for over a year after the hus- 
band knew of the wife’s having the 
disease, and he shows no more reason 
at the time of bringing the suit for 
divorce than he had while he was 
living with his wife for ascribing a 
criminal origin to the trouble); Auld 
v.. Auld, 16 NYS 803 (the fact that 
defendant contracted a venereal dis- 
ease by committing adultery, if it 
constitutes a cause for divorce, may 
be condoned). 


B45 119 Od] 


of a divoreeable offense is favored by the law,*? and 
so long as the offender complies with the condition 
there can be no divorce,** but a breach of the con- 
dition works a revival of the original offense and 
Since condonation to 
be effectual must be the voluntary act of the in- 
jured party,** it is not so strict a bar against a 
wife as against a husband for the reason that she 
often submits through necessity.*° Where imprison- 
ment of one spouse for a certain length of time is 
made a ground for divorce in favor of the other,*’ 
the fact that a wife visits the husband during such 
imprisonment and receives money from him for her 
support does not constitute condonation or waiver 


allows a divorcee therefor.‘ 


of her right to a divorce.*§ 


[§ 193] 2. Essential Elements—a. Freedom of 


42. Rupp v. Rupp, 59 Ill. A. 569; 
Fisher v. Fisher, 93 Md. 298, 48 A 
833; Galusha v. Galusha, 116 N. Y. 
635, 22 NE 1114, 15 AmSR 453, 6 LRA 
487; Bishop v. Bishop, 82 Misc. 676, 
144 NYS 143. 

43. Ga.—Davis v. Davis, 134 Ga. 
804, 68 SE 594, 30 LRANS 73, 20 Ann 
Cas 20. 

Pe host v. Abbott, 168 NW 
950. 

Nebr.—Griffith v. Griffith, 77 Nebr. 
180, 108 NW 981. 

Or.—Jones v. Jones, 59 Or. 308, 117 
P 414. 

' peor ane nates v. Keats, 5 Jur. N. S. 

76. 

[a] Condonation is a blotting out 
of the offense so as to restore the 
offender to the same position which 
he or she occupied before the offense 
was committed. Keats v. Keats, 5 
Wit. VNEM Ss nt O. 

44. See infra § 203. 

45. See infra § 193. 

46. Ala.—Reese v. Reese, 23 
785. 

1ll.—Duberstein v. Duberstein, 171 
Ill. 133, 48 NE 316; Doose v. Doose, 
198 Ill. A. 387; Phillips v. Phillips, 


Ala. 


1 Ih. A. 245. 
N. Y.—Davies v. Davies, 55 Barb. 
130. 


N. C.—Horne v. Horne, 72 N. C. 
530. 

R. I—BHgidi v. Egidi, 37 R. I. 481, 
93 A 908. 

Wash.—Denison  v. 4 
Wash. 705, 30 P 1100. 

[a] Reason for rule.—Condona- 
tion is not so strict a bar against a 
wife as against a hushand, inasmuch 
as she may find it difficult to quit 
the common domicile, and often sub- 
mits through necessity.’’ Duberstein 
v. Duberstein, 171 Ill. 133, 1386, 49 NE 
316. 

47. See supra § 77. 

48. Englemann v. Englemann, 18 
Pa. Dist. 387. 


Denison, 


49. Ill—Clark v. Clark, 29 Ill. A. 
shee Wessels v. Wessels, 28 Ill. A. 
253 


Ind.—Wolverton y. Wolverton, 163 
Ind. 26, 71 NE 123. 

Kan.—Entsminger v. Entsminger, 
99 Kan. 362, 161 P 607. 

N. Y.—Betz v. Betz, 25 N. Y. Super. 
694, 19 AbbPr 90. 

N. D.—Taylor v. Taylor, 5 N. D. 
58, 68 NW 893. 

Okl.—Kostachek v. Kostachek, 40 
Okl. 747, 140 P 1021. 
ince v. Koch, 62 Pa. Super. 

R. I.—Sayles v. Sayles, 103 A 225. 
Be cere ore v. Cooke, 9 Jur. N. S. 

54. 

[a] Moral necessity.—The  pre- 
sumption of condonation arising from 
cohabitation may be rebutted by 
proof that the cohabitation was com- 
pelled by the adverse circumstances 
of complainant. Reynolds v. Reyn- 
olds, 4 Abb. Dec. (N. Y.) 35, 3 Keyes 
368, 1 Transcr. A. 103, 34 HowPr 
846; Cox v. Cox, 5 NYS 367; Taylor 
v. Taylor, 5 N. D. 58, 68 NW 893. 

[b] Legal compulsion.—An offer 


| abilities, 
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| Consent. 
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by a wife to return to her husband 
is not a condonation where it is 
made pursuant to an order of court 
which requires her to do so as a 
condition of obtaining support for 
herself and her child pending suit. 
Betz v. Betz, 25 N. Y. Super. 694, 19 
AbbPr 90. 

50. Andros v. Andros, 1 Cal. A. 
309, 82 P $0; Farnham y. Farnham, 
73 Ill. 497; Brown v. Brown, 164 Ill. 
A. 589; Wilkins v, Wilkins, (N. J. 
Gh) 58 2A. (824). 

[a] Thus continuance of the mar- 
ital relations by the wife with her 
husband, with knowledge that he had 
a. venereal disease, is not a condona- 
tion of his adultery, he having told 
her it resulted from an injury, and 
she having believed him. Wilkins v. 
Wilkins, (N. J. Ch.) 58 A 821. 

[b] Where a man, weakened by 
age and by physical and mental dis- 
is induced to marry a 
woman who represents to him that 
her reputation is good and that she 
is a virtuous woman, but whose repu- 
tation for immorality is notorious, 
and who has been conducting a house 
of prostitution for many years, such 
fraud is not waived nor condoned by 
subsequent cohabitation where the 
woman, over the objection of the 
man, is guilty of like misconduct aft- 
er the marriage. Entsminger v. Ents- 
minger, 99 Kan. 362, 161 P 607. 


51. I[ll—Farnham y. Farnham, 73 
Til, 497. 

lowa.—Harnett v. Harnett, 55 Iowa 
45, 7 NW. 394. 


Mass.—Gardner v. Gardner, 2 Gray 


434. 

N. J.—Leech y. Leech, 82 N. J. Eq. 
472, 89 A 61. 

N. D.—Taylor y. Taylor, 5 N. D. 
58, 68 NW 893. 


Okl.—Kostachek v. Kostachek, 
Okl. 747, 140 P 1021. 
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Tex.—Nogees v. Nogees, 7 Tex. 
538, 58 AmD 78. 

Eng.—Popkin v. Popkin, 1 Hage. 
Eccl. 765 note b, 3 EngEccl 325; 


Cooke v. Cooke, 9 Jur. N. S. 754. 

52. Wilson vy. Wilson, 16 R. I. 122, 
13 A 102. 

_({a] Thus (1) a wife’s cohabita- 
tion with her husband after the 
cruelty complained of will be ex- 
cused where she was so much 
enfeebled by sickness and the suf- 


| ferings that she had undergone that 


she dreaded to provoke his anger by 
shutting the door upon him, and be- 
cause she had reason to fear that if 
she excluded him he might attempt 
to gain possession of their children. 


Wilson v. Wilson, 16 R. I. 122, 13 A 
102. (2) But although a wife’s sub- 
sequent submission to intercourse 


with her husband by duress‘will not 
constitute condonation, her continued 
submission for seven months will de- 


feat her right to divorce. Leech v. 
Meech eso Ni, ca lignes one eC OmeAwee te 
53. Ark.—Turnbull  y. Turnbull, 


23 Ark. 615. 
Ga.—Odom y. Odom, 36 Ga, 286. 
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Condonation to be effectual must be the 
voluntary act of the injured party,*® and not in- 
duced by fraud,®° force,®+ or fear.°? 

b. Knowledge of Offense. 
edge of a matrimonial offense is an essential ele- 
ment of condonation thereof.°* 
known adulteries are not ordinarily condoned by 
forgiving known adulteries,>* although this rule may 
not be applicable to all cases.°° A mere suspicion 1s 
not sufficient.5° Hence, cohabitation pending an in- 
vestigation of charges is not condonation.®* And it 
has been held that, although the innocent spouse 
entertains a suspicion or a conviction of the other’s 
infidelity, a continuation of the marital cohabitation 
is not condonation, unless he has the means of prov- 
ing the offense,°® or has notice of facts likely to pro- 


Full knowl- 


Consequently, un- 


Ind.—Polson v. Polson, 140 Ind. 
310, 39 NE 498; Burns v. Burns, 60 
Ind. 259. 

Kan.—Day v. Day, 71 Kan. 385, 388, 
80 P 974, 6 AnnCas 169 [cit Cyc]. 

Ky.—Beeler v. Beeler, 44 SW 136, 
19 KyL 1936. 

Mass.—Maglathlin v. Maglathlin, 
138 Mass. 299; Rogers v. Rogers, 122 
Mass. 423; Clark v. Clark, 97 Mass. 
331; Anonymous, 6 Mass. 147, 
sapiens Vielen v. Welch, 50 Mo. A. 

N. H.—Quincy v. Quincy, 10 N. H. 


272. 

N. J.—Newton vy. Newton, 86 N. J. 
Eq. 129, 97 A 294; Johnson v. John- 
son, 78 N. J. Eq. 507, 80 A 119; Apgar 
v. Apgar, (Ch.) 59 A 230; Wilkins v. 
Wilkins, (Ch.) 58 A 821; Graham v. 
Graham, 50 N. J. Eq. 701, 25 A 358; 
Shackleton v. Shackleton, 48 N. J. 
Eq. 364, 21 A 935, 27 AmSR 478; 
Marsh v. Marsh, 13 N. J. Eq. 281. 

N. Y.—Harris v. Harris, 83 App. 
Div. 1238, 82 NYS 568; Uhlmann v. 
Uhlmann, 17 AbbNCas 236; Hoffmire 
v. Hoffmire, 7 Paige 60, 32 AmD 611. 

Vt.—Canning v. Canning, 87 Vt. 
492, 89 A 1088, AnnCasl916C 344. 

Eng.—Popkin v. Popkin, 1 Hagg. 
Eccl. 765 note b, 3 EngEccl 325; 
Durant v. Durant, 1 Hagg. Eccl. 733, 
3 EngEccl 310; Ellis v. Ellis, 11 Jur. 
N. S. 610; Peacock v. Peacock, 27 L. 
Ceili ah Wt ey a 

54. Bernstein v. Bernstein, [1893] 
P. 292, 12 ERC 783 Lappr Story v. 
Story, 1272. D.71961: 

55. Rogers v. Rogers, 122 Mass. 
423 (where a wife occupied the same 
sleeping room with her husband aft- 
er learning of one of his acts of 
adultery and after he had admitted 
his want of fidelity in general terms, 
without any inquiries py her as to 
the time, place, or person, it war- 
rants a finding that she condoned 
prior acts of adultery of which she 
had no specific knowledge). 
noes Mo.—Welch v. Welch, 50 Mo. 
pea H.—Quincy v. Quincy, 10 N. H. 

N. J.—Graham v. Graham, 50 N. J. 
Eq. 701, 25 A 358; Shackleton v. 
Shackleton, 48 N. J. Eq. 364, 21 A 
935, 27 AmSR 478; Ellis v. Ellis, 
(Ch.) 9 A 884. 

N. Y.—Harris v. Harris, 83 App. 
Div. 123, 82 NYS 568. 

Pa.—Gosser v. Gosser, 183 Pa. 499, 
38 A 1014. 

Eng.—Bramwell v. Bramwell, 3 
Hage. Eccl. 618, 5 EngEccl 232; Hillis 
v. Ellis, 11. Jur. N..S.- 610; Pollack 
v. Pollack. 2 Swab. & Tr. 648. 

57. Shackleton vy. Shackleton, 48 
No J.*Hlgy 364, 24. 2AN935 6270 Amok: 
478; Reading v. Reading, (N. J. Ch.) 


8 A 809; Gosser v. Gosser, 183 Pa. 
499, 38 A 1014. 
58. Quincy v.° Quincy, 10 N. H. 


272; Rogers v. Rogers, 67 N. J. Hq. 
534, 58 A 822 [aff 69 N. J. Eq. 779, 
63 A 1119, 66 A 434]; Merrill v. Mer- 
rill, 41 App. Div. 347, 58 NYS 508; 
Uhlmann v, 17 AbbNCas 


For later cases, developments and changes in the law see cumulative Annot 


ations, same title, page and note number, 
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duce inquiry from which knowledge would be ac- 
While a divorce will not be decreed upon 
the wife’s confession of adultery, yet if the husband 
cohabits with her after the confession, he condones 
It has been held that a sincere belief 
- in the innocence of the guilty party precludes con- 
donation in spite of reports of infidelity or knowl- 
edge of incriminatory facts;** but it has also been 
held that the nonexistence of a belief in accused’s 
innocence may be negatived by facts establishing 
the commission of the offense beyond a reasonable 


quired.®° 


the offense,®° 


doubt.®? 
[§ 195] «. 


1 Hage. Eccl. 773, 3 EngHcel 329. 
[a]. Thus where prior to a hus- 
band’s resuming marital relations 
with his wife after separation, he had 
suspected her of unfaithfulness, but 


had no proof, and it was not until. 


after the final separation that he dis- 
covered evidence showing her inten- 
tion to leave him and elope with an- 
other, the fact of his living with her 
after the first separation did not con- 
stitute such a condonation as de- 
prived him of a subsequent right to 
a divorce on the ground that her 
acts constituted such indignities of- 
fered to him as to render his con- 
dition intolerable. Connelly v. Con- 
nelly, 98 Mo. A. 95, 71 SW.-1111. 

59. Maglathlin v. Magiathlin, 138 
Mass. 299. 

60. Timmings v. Timmings, 3 
Hagg. Eccl. 76, 5 EngEccl 22. But 
see Hoffmire v. Hoffmire, 7 Paige 
(N. Y.) 60,-32 AmD 611 (questioning 
this rule). 

61. Cal.—Andros v. Andros, 1 Cal. 
AM 0O. S2 i 190) 

Ind.—Polson vy. Polson, 140 Ind. 
310, 39 NE 498. 

'  Mass.—Anonymous, 6 Mass. 147. 

Mo.—Howard v. Howard, 188 Mo. 
A. 564, 176 SW _ 483. 


N. Y.—Merrill v. Merrill, 41 App. 
Div. 347, 58 NYS 503. 
Eng. —Dillon v. Dillon, 3 Curt. 


Eecl. 86, 7 EngHeccl 377; Ellis v. El- 
lis, 11 Jur. N. S. 610. 

62. Delliber v. Delliber, 9 Conn. 
233; Stevens v. Stevens, 14 N. J. Eq. 


374; Marsh v. Marsh, 13 N. J. Eq. 
281. 
63. Ala.—Quarles vy. Quarles, 19 


Ala. 363. 

Cal.— Wolff v. Wolff, 102 Cal. 433, 
36 P 767, 1037. 

Ga.—Johns v. Johns, 29 Ga. 718. 

Ill._— Lindsay v. Lindsay, 226 Ill. 
309, 80 NE 876; Truitt v. Truitt, 154 
Tll. A. 242. 


ces aad v. Prather, 26 Kan. 
273. 
Ky.—Fishli v. Fishli, 2 Litt. 337. 
Mo.—Moore v. Moore, 41 Mo. A. 


176. 
Nebr.—Anderson v. Anderson, 89 
ae: 570, 131 NW 907, AnnCas1912C 


"N. J.—Taber v. Taber, (Ch.) 66 A 
1082. 

N. Y.—Betz v. Betz, 25 N. Y. Super. 
694, 19 AbbPr 90. 

Pa.—Thompson v. Thompson, 2 
Wa A228 ed wed... Sid: 

Porto Rico.—Diaz v. Torres, 17 
Porto Rico 476. 

Bae .—Rudd v. Rudd, 66 Vt. 91, 28 A 
8 

rae at! v. Keats, 5 Jur. N. S. 
176. 

Man.—A. v. A., 15 Man. 483. 

[a] Rule applied.—(1) The fact 
that, subsequent to the failure of a 
wife to secure divorce, she returned 
to her husband’s home, and he and 
she lived together under the same 
roof, was no proof of condonation of 
her desertion, or a_ discontinuance 
thereof, in the absence of resump- 
tion of the marital relations, where 
she at the time of returning to her 


Restoration of Marital Rights. 
constitute condonation there must ordinarily be a 
continuance or a renewal of marital cohabitation.®? 
A mere promise of forgiveness,®* or an unaccepted 
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offer to resume 


accepted.®® 
[§ 196] 
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bars a suit for 


husband had no intention of resum- 
ing such relations in any manner, 
but her purpose in’ returning was 
merely to gain some advantage which 
might assist her in obtaining a di- 
vorce. Lindsay vy. Lindsay, 226 Ill. 
309, 80 NE 876. (2) Where a wife 
says to her husband, ‘I will cease 
to entertain feelings of resentment 
against you for the wrong you have 
done me. I will go back and be your 
housekeeper, but I will not maintain 
wifely relations with you,” the con- 
donation is not complete since the 
wife had reserved to herself the de- 
cision whether there would be any 
future cohabitation. Taber v. Taber, 
(N. J. Ch.) 66 A 1082, 1084. 

{[b] Actual intercourse is not es- 
sential where a complete reconcilia- 
tion follows a complete separation 
and is acted on by the return of, a 
wife to her husband’s home pursuant 
to an agreement that there shall be 
complete forgiveness and a resump- 
tion of the marital relation. Bush v. 
Bush, (Ark.) 205 SW 895. 

Separation agreement as defense 
see supra § 189. 

64. Wolff v. Wolff, 102 Cal. 433, 
86 P 767, 1037; Anderson v. Ander- 
son, 89 Nebr. 570, 131 NW 907, Ann 
Cas1912C 1; Goeger v. Goeger, 59 
N. J. Eq. 15, 45 A 349; Diaz v. Torres, 
17 Porto Rico 476. 

65. Betz v. Betz, 25 N. Y. Super. 
694, 19 AbbPr 90. 

66. Ala.—Quarles v. Quarles, 19 
Ala. 363 
eae _—Benkert v. Benkert, , 32 Cal. 

Ga.—Johns vy. Johns, 29 a, 718. 
yee RE need v. Prather, 26 Kan. 

Ky.—Fishli v. Fishli, 2 Litt. 337. 


iene v. Moore, 41 Mo. A. 
N.¢ J.—Barrett v. Barrett, 37 N. J. 
Eq. 29. 


N. Y.—Betz v. Betz, 25 N. Y. Super. 
694, 19 AbbPr 90; Dignan v. Dignan, 
TEP Misc. 268, 40 NYS 320. 

Pa.—Thompson vy. Thompson, 2 
Dall. 128, 1 L. ed. 317; Com. v. Sper- 
line Seba anCon, 49. 

Requests and offers to return made 


aot. to the deserted party see supra 
67. Ala.—Farmer v. Farmer, 86 
Ala, 322, 5 S 434, 


Ark.—Mathy v. Mathy, 88 Ark. 56, 


113 SW 1012; Shirey v. Shirey, 87 
Ark. 175, 112 SW 369. 
Ga.—Phillips v. Phillips, 91 Ga. 


551, 17 SE 6383; Sasser v. Sasser, 69 
Ga. 576; Buckholts v. Buckholts, 24 
Ga. 238. 
Tl. —“Deenis v. Deenis, 65 Ill. 167; 
PEA AA? v. Nullmeyer, 49 Ill. A. 
Ind.—Burns vy. Burns, 60) Ind. 259: 
Iowa.—May v. May, 108 Iowa 1, 
78 NW 703, 75 AmSR 202; Douglass 
32, Douglass, 81 Iowa 258, 47 NW 
y—wWesley .v. Wesley, 181 Ky. 
BE 504 SW 165. 
La.—Lewis Vv. ‘Hurry, 119 La. 1035, 


44 S 856. 
Mass.— Gardner vy. Gardner, 2 Gray 


constitute condonation. 
applied in cases of desertion, where offers of recon- 
eiliation have been held not a condonation unless 


3. Cohabitation 
Continuance of Cohabitation—(1) In General. 
general rule is that a voluntary resumption of co- 
habitation by one spouse with knowledge that a 
matrimonial offense has been committed by the 
other operates as a condonation of the offense,” al- 
though it is not conelusive thereof.** 
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eohabitation ®* is not sufficient to 
This rule has often been 


Condonation—a. 
The 


as 


As Condonation of Adultery. A 


continuance of -cohabitation after knowledge of the 
commission of adultery condones the offense and 


Perkins vy. Perkins, 


a divoree on that ground.®® The 
aoe 6 Mass. 
69. 

Mich.—Abbott v. Abbott, 168 NW 
950; Rayner vy. Rayner, 49 Mich. 600, 
14 NW 562. 

Minn.—Mandelin v. Mandelin, 120 
Minn. 198, 1389 NW 152. 

Mo.—Weber v. Weber, 195 Mo. A. 
126, 189 SW 577; Speiser v. Speiser, 
188 Mo. A. 328, 175 SW 122. 

N. J.—McGurk v. McGurk, (Ch.) 
28 A 510. 

N. C.—O’Connor v. O’Connor, 109 
N. C. 139;°13°SE 887. 

Or.—Rehart v. Rehart, 25 P 775. 
Riva ia oe v. Reed, 30 Pa. Super. 

Tex.—Hill vy. Hill, (Civ. A.) 125 
Sw 91. 

Va.—Johnston v. Johnston, 116 Va. 
678, 82 SE 694. i 
ee Va.—Burk v. Burk, 21 W. Va. 

{a] Antenuptial misrepresenta- 
tions.— (1) A husband who continues 
to live with his wife after full knowl- 
edge that her representations of 
chastity before marriage were false 
cannot urge Such representations as 
ground for divorce. Stanley v. Stan- 
ley, 115 Ga. 990, 42 SH 374. (2) But 
fraud in procuring a marriage is not 
condoned by subsequent cohabitation 
where the woman, over the objection 
of the man, is guilty of like miscon- 
duct after the marriage. Entsminger 
v. Entsminger, 99 Kan. 362, 161 P 607, 
609 [cit Cyc]. 

Cohabitation as affecting period of 
desertion see supra § 118. 

68. Weber v. Weber, 195 Mo. A. 
126, 189 SW 577 (the mere fact that 
the wife considered returning to her 
husband after his commission of 
marital offenses and that she slept 
with him two nights is not conclu- 
sive of condonation when she did not 
actually return to him). 

69. Ala.—Farmer v. Farmer, 86 
Ala, 322, 5 S 434. 

Ark.—Phillips v. Phillips, 144 SW 
914; Shirey v.. Shirey, 87 Ark. 175, 
112 SW 369; Reed v. Reed, 62 Ark. 
611, 37 SW 230; Turnbull v. Turnbull, 
23 Ark. 615. 

Conn.—Delliber vy. Delliber, 9 Conn. 
233. 

Del.—Knowles v. Knowles, 29 Del. 


458, 100 A 569; Jeans v. Jeans, 2 Del. 
33. 
cane C.—Phelps v. Phelps, 28 App. 
us 
Ga.—Phillips v. Phillips, 91 Ga. 
5b ATSB boss 
Ill.—Klekamp v. Klekamp, 275 Ill. 


98, 113 NE 852, AnnCasl1918A 663; 
Eames v. Eames, 133 Ill. A. 665; Hun- 
ter v. Hunter, 121 Ill. A. 380; Moor- 
house v. Moorhouse, 90 Ill. A. 401. 
ibs ee vy. Phillips, 4 Blackf. 
Iowa.—McAninech v. McAninch, 108 
NW 232. 
Kan.—Day v. Day, 71 Kan. 385, 80 
P 974, 6 AnnCas 169. 
Ky.—Steele v. Steele, 96 Ky. 382, 
29 SW 17, 16 KyL 517; Tilton v. Til- 
ton, 29 SW 290, 16 KyL 538. 
La.—Land v. Martin, 46 La. Ann. 
1246, 15 S 657; Halls v. Cartwright, 


86 [19C.J.] 


rule as to continuance of cohabitation operates 
against an innocent wife who cohabits with a guilty 
husband with knowledge of the offense;*° but not 
with the same strictness as against an innocent hus- 
band who eohabits with a guilty wife.” 

(3) As Condonation of Cruelty. 
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continuance of cohabitation will condone an act of 
cruelty and bar a divorce therefor,’* unless it is 
apparent from the cireumstance that the life or 
health of the innocent party will be endangered by 
a continuance of the marriage relation.’ 
been held that a wife who continues willingly to co- 
habit with her husband, after his communication to 
her of a venereal disease, thereby condones his 
cruelty and will not be granted a divorce," unless 


18 La. Ann. 414; Cooper v. Cooper, 10 
La. 249. 

Md.—Toulson v. Toulson, 93 Md. 
754, 50 A 401; Bowic v. Bowic, 3 Md. 
Che 51. 

Mass.—Anonymous, 6 Mass. 147; 
Perkins v. Perkins, 6 Mass. 69; North 
v. North, 5 Mass. 320. 

Mich.—McDuffee v. McDuffee, 169 
Mich. 410, 135 NW 242. 

Miss.—Armstrong vy. Armstrong, 32 
Miss. 279. 

Mo.—Weber v. Weber, 195 Mo, A. 
126, 189 SW 577; Speiser v. Speiser, 
188 Mo. A. 328, 175 SW 122. 

Mont.—Bordeaux v. Bordeaux, 30 
Mont. 36, 75 P 524. 

N. H.—Quincy v. Quincy, 10 N. H. 
272; Hall v. Hall, 4 N. H. 462. 

N. J.—Frost v. Frost, 85 N. J. Eq. 
571, 96 A 1010; Bridge v. Bridge, 
(Ch.) 93 A 690; Greims v. Greims, 80 
N. J. Eq. 331. 79 A 1048 [rev on other 
grounds 80 N. J. Eq. 233, 83 A 1001]; 
Johnson v. Johnson, 78 N. J. Eq. 507, 
80 A 119; Ciark v. Clark, 78 N. J. Ea. 
304, 81 A 1126; Rogers v. Rogers, 67 
IN log.6b 34.658" Ali822) aff 69° Ni. J. 
Eq. 779, 68 A 1119, 66 A 434]; Hann 
v. Hann, 58 N. J. Eq. 211, 42 A 564; 
Stevens v. Stevens, 14 N. J. Hq. 374; 
Todd v. Todd, (Ch.) 37 A 766; Marsh 
v. Marsh, 13 N. J. Eq. 281. 

N. Y.—Pitts: v. Pitts, 52 N. Y. 593; 
Doe v. Doe, 52 Hun 405, 5 NYS 514; 
Karger v. Karger, 19 Mise. 236, 44 
NYS 219, 26 NYCivProc 161. 

Be C.—Horne v. Horne, 72 N. C. 
Wright 


Oh.—Questel v. Questel, 
491; Barnes v. Barnes, Wright 475; 
McDwire v. McDwire, Wright 354. 

Pa.—Bloom v. Bloom, 8 Pa. Dist. 
beste Pane Con) 4333" Ritchey Gy. 
Ritchey, 6 Pa. Dist. 406. 


Tenn.—Thomas Vv. Thomas, Zz 
Coldw. 123. 

Tex.—Hill v. Hill, (Civ. A.) 125 
SW 91. 

Eng.—Hall v. Hall, [1891] P. 302; 
INOrbisiay. Norris, 20) bw Jes 6M 


111; Palmer y. Palmer, 29 L. J. P. & 


M. 124. 
70. Leech vy. Leech, 82 N. J. Eq. 


472, 89 A 51; Johnson v. Johnson, 14 


Wiend: sGN., Y¥,)e637%s K. ws Kj) te Ra. 
Dist. 617. 
fa] In Kentucky a loathsome dis- 


ease of a husband cannot be con- 
doned by the cohabitation of a wife 
after its discovery. Muir v. Muir, 
133 Ky. 125, 92 SW 314, 28 KyL 1355, 
4 LRANS 909; Hooe v. Hooe, 122 Ky. 
509, 92 SW 317, 29 KyL 113, 5 LRANS 
729, 13 AnnCas 214 (both construing 
St. [1903] §§ 2117, 2120). 

71. %I1l—Duberstein v. Duberstein, 
171 Ill. 133, 49 NE 316; Mattes vy. 
Mattes, 121 111. A. 400. 

140 Ind. 


Ind.—Polson y. Polson, 
310, 39 NE 498. 

Harnett v. Harnett, 55 Iowa 
48, 7 NW 394. 
3 Md. Ch. 


Iowa. 
45, 
: Md.—Bowic  v. 

Miss.—Armstrong v. Armstrong, 32 
Miss. 279. 

N. J.—Johnson y. Johnson, 78 N. J. 


Bowie, 


Eq. 507, 80 A 119; Stevens v. Stevens, | 


wa NN. J.) Hidy 374. 


DIVORCE 


A 


It has 


tation, 


N. Y.—Johnson v. Johnson, 1 Edw. 
439 [rev on other grounds 4 Paige 
460 (rey on other grounds 14 Wend. 


637) ]. 
ye C.—Horne y. Horne, 72 N. C. 
Eng.—Beeby v. Beeby, 1 Hagg. 


Const. 789, 3 EngEccl 338. 

See also supra § 192. 

“The law is lenient towards the 
wife in respect to condonation by co- 
habitation. .. .Condonation, by im- 
plication from the fact of cohabita- 
tion, ought not to be held a strict 
bar against the wife.’ Harnett v. 
Harnett, supra. 

[a] The reason of the relaxation 
in her favor is because of the greater 
dificulties accompanying her with- 
drawal from the matrimonial domi- 
cile arising from her greater depend- 
ence upon the existence of the con- 
jugal relation for her support and 
maintenance. Duberstein v. Duber- 
stein, 171 Ill. 133, 49 NE 316; Polson 
v. Polson, 140 Ind. 310, 39 NE 498; 
Armstrong v. Armstrong, 32 Miss. 
279; Johnson v. Johnson, 1 Edw. 
(N. Y.) 439 [rev on other grounds 14 
Mona €37]; Horne v. Horne, 72 N. C. 
vo 


72. Price v. Price, 127 Ark. 506, 
192 SW 893. 
73. Ark.—Price v. Price, 127 Ark. 


506, 192 SW 893; Shirey v. Shirey, 87 
Ark. 175, 181, 112 SW 369 [quot Cyc]. 

D. C.—Hitchcock v. Hitchcock, 15 
App. 81. ‘ 

Ga.—Stoner v. Stoner, 134 Ga. 368, 
67 SE 1030. 

Ill.— Abbott v. Abbott, 192 Ill. 439, 
61 NE 350; Youngs v. Youngs, 130 
Ill. 230, 22 NE 806, 17 AmSR 313, 6 
LRA 548; Sharp vy. Sharp, 116 Il. 
509, 6 NE 15. 

Wee Tectia le v. Sullivan, 34 Ind. 

Iowa.—In re Adams, 161 Iowa 88, 
140 NW 872; May v. May, 108 Iowa 1, 


78 NW 703, 75 AmSR 202. 


Md.—Bowic v. Bowic, 3 Md. Ch. 51, 
Mass.—Osborn v. Osborn, 174 Mass. 
399, 54 NE 868; Robbins v. Robbins, 
100 Mass. 150, 97 AmD 91; Gardner 
v. Gardner, 2 Gray 434. 
Mich.—Branch vy. Branch, 144 Mich. 
167, 107 NW 897; Runkle v. Runkle, 
96 Mich. 493, 56 NW 2; Rayner v. 
Rayner, 49 Mich. 600, 14 NW 562. 
N. J.—Bridge v. Bridge, (Ch.) 93 
A pene McGurk v. McGurk, (Ch.) 28 


A 510. 

N. Y.—Whispell v. Whispell, 4 
Barb. 217; Burr v. Burr, 10 Paige 
20 [aff 7 Hill 207]. 

N. C.—O’Connor vy. O’Connor, 109 
N: C. 139, 13 SE_ 887. 

Pa.—Doan vy. Doan, 2 PaLJR 7, 4 
Palas sez: 

Tex.—Murchison Vv. Murchison, 
(Civ. A.) 171 SW 790. 

Wash.—Johnsen vy. Johnsen, 78 


Wash. 423, 425, 189 P 189, 1200 [cit 
Cyeil. 

Eng.—Suggate v. Suggate, 29 L. 
Je. & Mots Curtis vi (Gurtisa 27 
Diicdabew Go Ne Los 

B. C—Timms v. Timms, 15 B. CG. 


39. 
74, Auld v. Auld, 16 NYS 8038; Re- 
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he deceived her as to its cause and effects.’*> Where, 
however, the cruelty consists of a series of wrongs 
no one of which would in itself be ground for di- 
voree, mere cohabitation during the period in which 
they are committed in the hope of better treatment 
in the future does not constitute condonation;*° 
and under some statutes where the cause for di- 
voree arises in case of cruelty from successive acts 
of illtreatment, cohabitation does not amount to cen- 
donation, unless accompanied by an express agree- 
ment to condone.77 P 
[§ 199] b. Resumption of Interrupted Cohabi- 
A voluntary resumption of cohabitation 
which has been interrupted because of the commis- 
sion of a marital offense condones the offense the 


hart v. Rehart, (Or.) 25. .P 775. But 
see supra § 192. : 

Communication of disease as cru- 
elty see supra § 104. 


75. Wilson y. Wilson, 16 R. I. 122, 
13 AS 102. 
76. Ala.—Reese v. Reese, 23 Ala. 


785. 
Ill.—Phillips v. Phillips, 1 Ill. A. 
Breedlove, 


245. 

Ind.—-Breedlove v. 27 
Ind. Avy 560,061), NEI Moi. 

La.—Lynch v. Lynch, 138 La. 1094, 
71S 195; Mack v. Handy, 39 La. Ann. 
491, 2 S 181; Jacobs v. Tobelman, 36 
La, Ann. 842; Terrell v. Boarman, 34 
La. Ann, 301. 

Mich.—Austin v. Austin, 172 Mich. 
620, 188 NW 215; Creyts v. Creyts, 
133 Mich. 4, 94 NW 383. 

Minn.—Mandelin v. Mandelin, 120 
Minn. 198, 199, 189 NW 152 [cit Cyc]. 


Mo.—Bliss v. Bliss, 161 Mo. A. 
70, 142 SW 1081. 
N. Y.—Beebe v. Beebe, 174 App. 


Div. 408, 160 NYS 967; Doe v. Doe, 
52 Hun 405, 5 NYS 514; Cox v. Cox, 
1 Silv. Sup: 223, 5 NYS 367. 

Pa.—Hollister v. Hollister, 6 Pa. 
449; Augenstein v. Augenstein, 45 Pa. 
Super. 258; Gauntt v. Gauntt, 16 Pa. 
Dist. 135, 34 Pa. Co. 100 (cohabitation 
only evidence of condonation); Steele 
v. Steele, 11 WklyNC 21. 

Eng.—Curtis y. Curtis, 27 L. J. P. 
& M. 73. } 

Ont.—Severn v. Severn, 3 Grant 
Chie GU, . Ca) 423i 

“A continuance of the marital re- 
lations does not necessarily consti- 
tute an absolute condonation of pre- 
ceding acts of cruel treatment. ... 
It is proper to inquire, in determin- 
ing the question in any particular 
case, into the conditions of life sur- 
rounding the parties, their concep- 
tions of the proprieties of the situa- 
tion confronting them, the reasons 
justifying a continuation of the mar- 
riage relation, and all facts having 
a pertinent bearing upon the ques- 
tion whether there was on the part 
of the injured party an express or 
implied intention to forgive and for- 
get the wrong of which he or she 
might complain.” Mandelin v. Man- 
delin, supra. 

[a] Thus where a strong case of 
cruelty on the part of a husband is 
made out, a divorce will not be de- 
nied on the ground of condonation 
merely because the wife has made 
several efforts to get along with the 
husband. Austin y. Austin, 172 Mich. 
620, 188 NW 215. 

77. Smith v. Smith, 119 Cal. 183, 


48 P 730, 51 P 183; Whinner v. 
YWalonery; 21. Cal. Alc) 59; 130 if) 
[a] Sufficiency of agreement.— 


Condonation of a husband's cruelty 


|is not established (1) by affectionate 


letters written to him thereafter 

the wife (Hunter vy. Hunter, 132 cel. 
473, 64 P 772; Morton v. Morton, 117 
Cal. 443, 49 P 557), (2) or by letters 
thereafter written to him by the 
wife, thanking him for presents re- 
ceived py her from him and express-~ 


ing best wishes for his future (Smith 


For later cases, developments and changes in the law see cumulative Annotations, same title, page rnd note nuinber, 
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same as the continuance of a cohabitation which 
has not been interrupted,’® and this rule applies to 
cases of cruelty,’® or desertion.8° The mere return, 
however, by the wife to the domicile of the husband 
for brief periods to visit their children,®! or to per- 
form some benevolent act ®? is not condonation. 

[$ 200] c¢. Cohabitation pending Suit. Volun- 
tary cohabitation of the parties pending proceedings 
for a divorce necessarily operates as a condonation 
of the misconduct complained of.8* But since sexual 
intercourse is not necessarily implied from the fact 
that the parties are living in the same house,** it has 
been held that the fact that a wife remains in the 
matrimonial domicile performing the usual house- 
hold duties for the husband, pending an action by 
her for a divorce, should not be considered as a 
condonation.*> 

[§ 201] d. Extent of Cohabitation—(1) In 
General. <A single voluntary act of sexual inter- 
course by the innocent spouse after discovery of the 
offense is ordinarily sufficient to constitute con- 
donation, especially as against the husband.®® Ac- 
v. Smith, 119 Cal. 183, 48 P 730, 51 P|_ 83. 
183). La. Ann. 643 

78. Ark—Reed v. Reed, 62 Ark. 


ar 37 SW 230. 
nee C.—Phelps v. Phelps, 28 App. 


Iil.—Phelan v. Phelan, 135 Ill. 445, 


25 NE 761. 
Mich.—Jobb v. Jobb, 165 NW 672. 


A. 247, 


Eq. “281. 


DIVORCE 


La.—Holbrook vy. Holbrook, 18 


Mo.—Harper v. Harper, 29 Mo. 301; 
Holschbach v. Holschbach, 
114 SW 1085; 
Fullhart, 109 Mo. A, 705, 83 SW 541. 

N. J.—Marsh v. Marsh, 13 


N. Y.—Cary v. Cary, 144 App. Div. 


[190.5.] 87 


cording to some authorities, however, sexual inter- 
course, for a limited time, does not necessarily con- 
done antecedent acts of cruelty,®’ or desertion ;** 
and where, as under some statutes, one of the re- 
quirements of condonation is restoration of the of- 
fending party to all marital rights,°® a single act of 
sexual intercourse is insufficient to constitute con- 
donation even of adultery.%° 

[§ 202] (2) Presumption of Marital Inter- 
course. The general presumption is that a husband 
and wife living in the same house live on terms of 
matrimonial cohabitation.®t But this presumption 
may be overcome by facts and circumstances which 
destroy the probability from which the presumption 
springs.°? If they occupy the same room and bed, 
there is a strong presumption of marital intercourse 
and a consequent condonation of the offense,®? al- 
though even then the presumption may be rebutted.2# 

[§ 203] 4. Revival of Offense—a. In General. 
Since the condonation of a matrimonial offense is not 
absolute but is based upon the repentance of the 
guilty party,®> and is conditioned upon the non- 


Keyes 368, 1 Transcr. A. 103, 34 How 
Pr 346 (holding, however, that it 
would have that effect if divorce was 


134 Mo.| sought on the ground of adultery). 
Fullhart v. 88. Kennedy v. Kennedy, 87 Ill. 
250; Danforth v. Danforth, 88 Me. 


Negus cot 33 A 781, 51 AmMSR 380, 31 LRA 


89. See Bohnert v. Bohnert, 95 


Minn.—Clague v. Clague, 46 Minn. 
461, 49 NW 198. 


Miss.—Gaillard v. Gaillard, 23 
Miss, 152. . 
Mo.—Holschbach v. Holschbach, 


134 Mo. A. 247, 114 SW 10385; Full- 
hart v. Fullhart, 109 Mo. A. 705, 83 
Sw 541. 

Nebr.—Dunn y. Dunn, 26 Nebr. 136, 
42 NW 279. 
sek C.—Sparks v. Sparks, 94 N. C. 
He rea es a v. Steiger, 41 Pa. Co. 
Mae: Va.—Burk v. Burk, 21 W. Va. 

{a] Thus a wife who, after leav- 
ing her husband because of cruelty, 
and returning to live with her moth- 
er’ and brothers, received frequent 
visits from her husband, and sub- 
mitted to sexual intercourse, con- 
doned thereby the offense of mis- 
treatment. Shirey v. Shirey, 87 Ark. 
175, 112 SW 369. 

79. Jobb v. Jobb, (Mich.) 165 NW 
672; Root v. Root, 164 Mich. 638, 130 
NW 194, 32 LRANS 837, AnnCas1912 


B 740; Clague v. Clague, 46 Minn. 
461, 49 NW 198; Dunn y. Dunn, 26 
Nebr. 136, 42 NW 279; Steiger v. 


St:iger, 41 Pa. Co. 164. 

80. Ark.—Reed v. Reed, 62 Ark. 
611, 37 SW 230. 

pee aan vy. Phelan, 135 Ill. 445, 
25 NE 751 

Mich.—Holines v. Holmes, 44 Mich. 
555, 7 NW 228. 


Miss.—Gaillard v. Gaillard, 23 
Miss. 152. 

W. Va.—Burk v. Burk, 21 W. Va. 
445. 

81. Raver v. Raver, 1 Pa. Dist. 
nae 

He Guthrie v. Guthrie, 26 Mo. A: 
566. 

{a] Rule applied.—Where in a 
suit for divorce by a husband, the 


wife presents a cross bill for sepa- 
rate maintenance, alleging extreme 
and repeated cruelty, a contention 
that she had condoned any offense 
committed by the husband is not 
sustained by proof that, after they 
were living apart, the wife returned 
to her husband’s apartments and un- 
dertook to prepare a meal for him, 
when he accosted her, stating: 
“Now, what are you doing up here? 
You ran away from here once, now 
why don’t you stay away?” Miles v. 
Miles, 101 Ill. A. 406, 408 [app dism 
200 Ill. 524, 66 NE 28]. 


846, 129 NYS 444. 

Pa.—Freeston v. Freeston, 23 Pa. 
Dist. 219; Peterson vy. Peterson, 6 
WklyNC 449. 

[a] The reason for this rule is 
that the instituting of the proceed- 
ings is incontrovertible evidence of 
knowledge of the misconduct, and 
cohabitation with knowledge that a 
matrimonial offense has been com- 
mitted constitutes condonation. See 
supra § 196 

[b] After interlocutory decree.— 
Where the parties cohabit as hus- 
band and wife after the entry of an 
interlocutory decree of divorce but 
before entry of final judgment, a 
final decree rendered without knowl- 
edge by the court of such cohabita- 
tion, should be vacated and set aside. 
Cary v. Cary, 144 App. Div. 846, 129 


NYS 444, 
84 See infra § 202. 
85. Harnett v. Harnett, 59 Iowa 


401, 403, 13 NW 408 (“in our opinion, 
merely remaining in the same house 
and doing the _ petitioner’s work 
should not be regarded as having 
that effect. Her own necessities or 
those of her family might have*been 
such that she was willing to sustain 
to him that relation, without any 
intention at any time of withdrawing 
her action, or fcrgiving him’’). 


86. Ala.—Farmer v. Farmer, 86 
Ala. 322, 5 S 434. 
Ark.—Phillips vy. Phillips, 144 SW 


914, 915 [cit Cye]; Shirey v. Shirey, 
87 pArK, 175, 181, 112. (SW. 369 [eit 
Cye]; Reed v. Reed, 62 Ark. 611, 37 
SW 280. 


yeast .—Delliber v. Delliber, 9 Conn. 

Md.—Toulson v. Toulson, 93 Md. 
754, 50 A 401. 

Mo.—Harper v. Harper, 29 Mo. 301. 

N. J.—Todd v. Todd, (Ch.) 37 A 
766; Marsh v. Marsh, 13 N. J. Eq. 281. 

N. Y.—Pitts v. Pitts, 53 N. Y..593; 
Doe v. Doe, 52 Hun 405, 5 NYS 514; 
Karger v. Karger, 19 Misc. 236, 44 
NYS 219, 26 NYCivProc 161. 

N. C.—Sparks v. Sparks, 94 N.C. 


527. 
Or.—Eggerth v. Eggerth, 15 Or. 
Timmings, 3 


626, 16 P 650. 

Eng.—Timmings vy. 

Hagg. Eccl. 76, 5 EngEccl 22. 

87. Bohnert v. Bohnert, 95 Cal. 
444, 30 P 590; Phillips v. Phillips, 1 
Ill. A. 245; Wolverton v. Wolverton, 
163 Ind. 26, 71 NE 128; Reynolds v. 
Reynolds. 4 Abb. Dec, (N. Y.) 35. 3 


Cal. 444, 30 P 590 (Civ. Code § 116). 


90. Bohnert v. Bohnert, 95 Cal. 
444, 30 F 590. 
91. Marsh v. Marsh, 13 N. J. Ha. 


281; Koch v. Koch, 62 Pa. Super. 607. 


92. Del.—Knowles v. Knowles, 29 
Del. 458, 461, 100 A 569. 
Ill.— Lindsay v. Lindsay, 226 Ill. 


309, 80 NE 876; Mattes v. Mattes, 121 
Tll. A. 400. 

Iowa,—Harnett v. Harnett, 59 Iowa 
401, 13 NW 408. 

Md.—Toulson vy. Toulson, 93 Md. 
T4560 0rAL 4 OL. 

N. J.—Graham v. Graham, 50 N. J. 
Eq. 701, 25 A 358. 

Pa.—Koch v. Koch, 62 Pa. Super. 
607, 612. 

“Whether cohabitation will be in- 
ferred or presumed from the fact of 
the husband and wife living together, 
is not so clear, nor do the books seem 
to settle the question, it being left 
to the facts as established in the in- 
dividual cases.’”’ Knowles v. Knowles, 
supra. 

“If it is satisfactorily established 
that the parties occupied separate 
apartments or had no access to each 
other, the presumption is destroyed.” 
Koch v. Koch, supra. 

93. Ind.—Burns vy. Burns, 60 Ind. 
259. 

Md.—Toulson v. Toulson, 93 Md. 
754, 50 A 401. 

N. J.—Rogers v. Rogers, 67 N. J. 
Eq. 534, 58 A 822 [aff 69 N. J. Eq. 779, 
63 A 1119, 66 A 434]; Hann v. Hann, 
58 N. J. Eq. 211, 42 A 564; Todd v. 
Todd.) (Ch. Si" ASK 766s" Marshely. 
Marsh, 13° N. J. Hq: 281. 

N. Y.—Karger v. Karger, 19 Misc. 
236, 44 NYS 219, 26 NYCivProc 161. 
Eng.—Hall v. Hall {1891] P. 302. 
94. Brown v. Brown, 164 Ill. A. 
589; Hann v. Hann, 58 N. J. Eq. 211, 
40) 64s) Eat Vv teall eel Sonne 

302. 

95. See supra § 182. 

“Tt is an established principle in 
the law of divorce that condonation is 
not an absolute but a conditional 
forgiveness of marital misconduct. 
It is an excuse for past offenses 
upon the implied condition that the 
marriage vows shall thereafter be 
duly regarded. It is not a license for 
their continued violation. If there 
is a breach of the condition inherent 
in the condonation, the original 
grievance as a cause of divorce,* is 
at once revived.’ "Wagner v. Wag- 
ner, 130 Md, 346, 848,.100 A 364. 


88 [190.J.] 


repetition of the offense and the future treatment of 
the injured spouse with conjugal kindness,°* a, vio- 
lation of the condition in either respect revives the 
original offense ;°7 but it has been held that the rule 
will not operate where both spouses are at fault.°® 

b. Repetition of Offense. 
of the offense after condonation revives the original 
Thus if a reconciliation takes place after 
a separation because of cruelty, subsequent cruel 
conduct of the guilty party revives the former acts 
and permits a divorce upon the ground of all acts 
of eruelty, either before or after the reconcilia- 
Likewise the commission of adultery subse- 
quent to the condonation of a similar offense revives 
the former act and permits a divorce for either 
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offense.®® 


tion. 


96. See supra § 192. 

97. Ala.—Black v. Black, 74 S 338. 

Colo.—Harding v. Harding, 36 Colo. 
106, 85 P 423. 

Ga.—BPrown v. Brown, 129 Ga. 246, 
58 SE 825; Odom v. Odom, 36 Ga, 286. 

Ill.—Sharp v. Sharp, 116 Ill. 509, 6 
NE 15; Farnham v. Farnham, 73 Ill. 
497; Doose v. Doose, 198 Ill. A. 387. 

Ind.—Armstrong v. Armstrong, 27 
Ind. 1&6. 

Iowa.—Chapman v. Chapman, 165 
NW 96; Davison v. Davison, 165 NW 
44; Goeldner vy. Goeldner, 158 Iowa 
415, 1389 NW 889; Hartl v. Hartl, 155 
Iowa 329, 135 NW 1007; Craig v. 
Craig, 129 Iowa 192, 105 NW 446, 2 
LRANS 669; Ellithorpe v. Ellithorpe, 
100 NW 328; Douglass v. Douglass, 
81 Iowa 258, 47 NW 92; Lewis v. 
Lewis, 75 Iowa 200, 39 NW 271. 

Ky.—Muir v. Muir, 92 SW 314, 28 
KyL 1355, 4 LRANS 909. 

La.—Cass v. Cass, 34 La. Ann. 611; 
Bienvenu v. Bienvenu, 14 La. Ann. 
SSO Ie oC Ve bi 6 Fobr 135. 

Md.—Fisher v. Fisher, 93 Md. 298, 
48 A 833. 

Mass.—Osborn v. Osborn, 174 Mass. 
399, 54 NE 868; Jefferson v. Jefferson, 
168 Mass. 456, 47 NE 123. 

Mich.—Abbott v. Abbott, 168 NW 
950; Stanton v. Stanton, 197 Mich. 
161, 163 NW 873; Eistedt v. Histedt, 
153 NW 676; Wellman v. Wellman, 
178 Mich. 107, 144 NW 493; Hazelton 
Ranaceen OD 162 Mich. 192, 127 NW 

Mo.—Twyman v. Twyman, 27 Mo. 
383; Elder v. Elder, (A.) 186 SW 530; 
Kennedy v. Kennedy, (A.) 182 SW 
100; Meek v. Meek, 186 Mo. A. 703, 
172 SW 1154; Herriford v. Herriford, 
169 Mo. A. 641, 155 SW 855; Dimmitt 
v. Dimmitt, 167 Mo. A. 94, 150 SW 
1107; Viertel v. Viertel, 123 Mo. A. 
63, 99 SW 759; Wagner v. Wagner, 6 
Mo. A. 573. 

Nebr.—McNamara v. McNamara, 93 
Nebr. 190, 189 NW 1045; Anderson v. 
Anderson, 89 Nebr. 570, 131 NW 907, 
AnnCasi1912C 1. 

N. J.—Totten v. Totten, (Ch.) 60 A 
1095; Apgar v. Apgar, (Ch.) 59 A 230. 

N. Y.—Beebe v. Beebe, 174 App. 
Div. 408, 160 NYS 967; Whispell v. 
Whispell, 4 Barb. 217; Timerson v. 
Timerson, 2 HowPrNS 526; Johnson 
v. Johnson, 14 Wend. 637 [rev 4 
Paige 460 (rev 1 Edw. 439)]; Burr 
v. Burr, 10 Paige 20 [aff 7 Hill 207]; 
Hoffmire v. Hoffmire, 3 Edw. 173 [aff 
7 Paige 60, 32 AmD 611]. 

N. C.—Jones v. Jones, 173 N. C. 279, 
91 SE 960; Page v. Page, 167 N. C. 
346, 83 SE 625. 

N. D.—Gardner vy. Gardner, 9 N. D. 
192, 82 NW 872. 

Okl.—Penn v. Penn, 37 Okl. 650, 
133 P 207; Estee v. Estee, 34 Okl. 305, 
S0%.126 P 455 [cit, Cyc]. 
oor Atteberry v. Atteberry, 8 Or. 
224. 

Pa.—Gosser v. Gosser, 188 Pa. 499, 
38 A 1014; Jacoby v. Jacoby, 21 Pa. 
Dist. 887; Hill v. Hill, 32 Pa. Co. 466. 

R, I.—Egidi ‘v. Egidi, 37 R. I. 481, 
93 A 908, AnnCas1918A 648. 

Tex.—Wright v. Wright, 6 Tex. 3; 
Oster v. Oster, (Civ. A.) 130 SW 265. 
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A repetition 
band completely 


[§ 205] ¢. 
(1) In General. 


Vt.—Mathewson vy. Mathewson, 81 
Vt.-173, 69 A 646, 18 LRANS 300; 
Marshall v. Marshall, 65 Vt. 238, 26 
A 900; Langdon vy. Langdon, 25 Vt. 
678, 60 AmD 296. 

Wash.—Averbuch v. Averbuch, 80 
Wash. 257, 141 P 701, AnnCas1916B 
873; Cozard v. Cozard, 48 Wash. 124, 
126,592, 2) 935) [cit -Cyel: 

W. Va.—Deusenberry v. Deusen- 
berry, 95 SE 665. 

Wis.—Edleman v. Hdleman, 125 
Wis. 270, 104 NW 56; Phillips v. 

[1898] 
D 


Phillips, 27 Wis. 252. 

Eng.—Dowling v. Dowling, 

P. 228; Mytton v. Mytton, 11 P. t 
141; McKeever v. McKeever, Ir. R. 11 
Eq. 26; Winscom vy. Winscom, i0 Jur. 
Nese eel Dent ve Dent; (347 Le J.P: 
& M. 118; Palmer v. Palmer, 29 L. J. 
P. & M. 124; Bostock v. Bostock, 27 L. 
J. P. & M. 86; Ridgway v, Ridgway, 
29 WklyRep 612. 

B. C.—Town v. Town, 7 B. C. 122. 

{a] Condonation is no defense 
where the subsequent conduct of the 
forgiven one negatives the idea of 
repentance. Armstrong v. Arm- 
strong, 27 Ind. 186; Totten v. Totten, 
CNS Ch: ) 460 PAC 1095: 

{b] Continuance of offense as 
Waiver of condonation.—Where a 
husband willfully deserts his wife 
and his desertion if continued for a 
time would ripen into a cause for di- 
vorce, he waives any condonation of 
his previous offense against the mar- 
riage state. Mathewson y. Mathew- 
son, 81 Vt. 173, 69 A 646, 18 LRANS 


300. 

Nehrbass v. Nehrbass, 45 App. 
(D.'G,). 458. 
See supra § 203. 

1. Ala.—-Black y. Black, 74 S 3388; 
Turner v. Turner, 44 Ala. 437; Har- 
rison v. Harrison, 20 Ala. 629, 56 
eae 227; Hughes v. Hughes, 19 Ala. 
Cal.—Andrews v. Andrews, 120 Cal. 
184, 52 P 298. 

Fla.—Williams v. Williams, 23 Fia. 
324, 2 S 768. : 

Ga.—Ozmore v. Ozmore, 41 Ga. 46. 

Ill.—Miles v. Miles, 101 Ill. A. 406 
[app dism 200 Ill. 524, 66 NE 28]; 
Moorhouse v. Moorhouse, 90 Ill. A. 
401; Rupp v. Rupp, 59 Ill. A. 569; 
Wessels v. Wessels, 28 Ill. A. 253. 

Ind.—Rose v. Rose, 87 Ind. 481; 
Skinner y. Skinner, 47 Ind. A. 670, 
95 NE 128. 

Towa.—Davison y. Davison, 165 NW 
44; Craig v. Craig, 129 Iowa 192, 105 
NW 446, 2 LRANS 669; Douglass v. 
Douglass, 81 Iowa 258, 47 NW 92. 

Mass.—Smith v. Smith, 167 Mass. 
87, 45 NE 52; Robbins vy. Robbins, 100 
Mass. 150, 97 AmD 91. 

Mich.—Stantcen v. Stanton, 197 
Mich. 161, 1683 NW 873; Wistedt v. 
Histedt, 187 Mich. 371, 153 NW 676; 
Tackaberry v. Tackaberry, 101 Mich. 
102, 59 NW 400. 

Mont.—Morrison v. Morrison, 14 
Mont’ 8, 35 oe 1. 

Nebr.—Anderson y. Anderson, ~59 
Nebr. £70, 1831 NW 907, AnnCas1912 
C 1; Heist v. Heist, 48 Nebr. 794, 67 
NW 790. 

N. J.—Warner v. Warner, 31 N. J. 
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or both of such acts.? It has been held that the 
repetition of condoned acts, after a suit has failed on 
account of such condonation, does not revive the suit 
so as to authorize a decree therein, but affords 
ground for a new suit;? but it has also been held 
that where the condition of the condonation has been 
broken by renewed acts of cruelty, the suit is not 
thereby abated, but plaintiff can rightfully proceed 
and obtain a divorce thereunder.* 


Where a hus- 
renews the marriage relation with 


his wife after she has deserted him, her subsequent 
refusal to return to his home, it is held, will not 


avoid the effect of his condonation.® 
Commission of Different Offense— 


An offense which has been con- 


Eq. 225. 

N. Y.—Reynolds v. Reynolds, 4 Abb 
Dec 35, 3 Keyes 368, 1 Transcr. A. 
103, 34 HowPr 346; Atherton v. Ath- 
erton, 82 Hun 179, 31 NYS 977 [aff 
155 N. Y. 129, 49 NE 933, 68 AmSR 
650, 40 LRA 291 (rev on _ other 
grounds 181 U. S. 155, 21 SCt 544, 45 
L. ed. 794)]; Strauss v. Strauss, 67 
Hun 491, 22 NYS 567; Davies v. Da- 
vies, 55 Barb. 130, 37 HowPr 45; Cal- 
kins v. Long, 22 Barb. 97 (limited 
divorce). 

N. C.—Lassiter v. Lassiter, 92 N.C. 
129; Gordon v, Gordon, 88 N. C. 45, 43 
AmR 729. 

N. D.—Mosher v. Mosher, 16 N. D. 
269, 113 NW 99, 125 AmSR 654, 12 
LRANS 820; Taylor v. Taylor, 5 N. D. 
58, 68 NW 893. 

Or.—Eggerth v. Eggerth, 15 Or. 
626, 16 P 650. 

Pa.—Hill v. Hill, 82 Pa. Co. 466. 

Tex.—Nogees v. Nogees, 7 Tex. 538, 
58 AmD 78; Bingham y. Bingham, 
(Civ. A.) 149 SW 214. 

Wash.—Denison v. Denison, 4 
Wash. 705, 30 P 1100. 

W. Va.—Deusenberry v. Deusen- 
berry, 95 SE 665. 

Wis.—Crichton v. Crichton, 73 Wis. 
59, 40 NW 6388. 

Eng.—Wilson v. Wilson, 
Pi C.484, 913" Reprintw ial: 

Man.—Brizard v. Brizard, 24 Man. 


PLO? 
2. D. C.—Nehrbass v. Nehrbass, 
45 App. 458. 
Ill.— Davis v. Davis, 19 Ill. 334. 
Kan.—Entsminger v. Entsminger, 
$9 Kan. 362, 161 P 607. 
Md.—Wagner v. Wagner, 130 Md. 
346, 100 A 364. 
Mass.—Sewall v. Sewall, 122 Mass. 
156, 23 AmR 299. 


6 Moore 


Mich.—Ferguson v. Ferguson, 145 
Mich, 290, 108 NW 682. 
Miss.—Armstrong v. Armstrong, 


32 Miss. 279. 

N. J.—Apgar v. Apgar, (Ch.) 59 A 
230; Seeburger v. Seeburger, 57 N. J. 
Eq. 631, 42 A 728. 

N. Y.—Deisler v. Deisler, 59 App. 
Div. 207, 69 NYS 326; Johnson v. 
Johnson, 4 Paige 460 [rev on other 
grounds 14 Wend. 637]; Smith v. 
Smith, 4 Paige 432, 27 AmD 75. 


Nee C.—Collier vy. Collier, 16 N. CG. 
sont Bronson v. Bronson, 7 Phila. 


Eng.—Collins v. Collins, 9 App. 

Cas. 205; Blandford v. Blandford, 8 

P. D. 19; Seller v. Seller, 5 Jur. N.S. 

ho) aes Vv. Dent, 34 .)5; Pi Gave 
5 ilton v. Wilton, 1 L. T. 

N. S. 243. eat 
{a] Incestuous adultery is revived 

by subsequent adultery not incestu- 

ous. Newsome v. Newsome, lL. R. 2 

P. 306. i 
3. Jones v. Jones, 59 ‘ 

PA Or. 308, 117 
4 Egidi v. Egidi, 37 R. I. 

A 908, AnnCasi918A 648. a ee 

a amme v. La Fla 

Mass. 156, 96 NE 62, 39 LRANS 1133, 

Also see Hitchcock y. Hitchcock, 15 

App (D. C.) 81 (to ascertain whether 


,a wife sued for desertion was justi- 


For later cases, developments and changes in the iaw see cumulative Annotations, same title, page and note number, 


| 


Towa 301, 14 NW 333. 
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doned may be revived not only by a repetition of 
the same offense,® but also by the subsequent com- 


mission of other marital offenses.’ 


adultery will be revived by subsequent cruel and 


unkind treatment,® and it has been 


may be revived by subsequent adultery.® 

(2) Offense Not Ground for Divorce. 
Although there is some authority for a different 
view,!° by the weight of authority to revive the 
original offense by subsequent misconduct of a dif- 
ferent nature it is not essential that the misconduct 
shall be such as in itself to justify a divorce.1+ 
Thus it has been held that adultery may be revived 
by subsequent acts of impropriety tending toward, 
but falling short of, a repetition of that offense, 
and that cruelty may be revived by subsequent acts 
of cruelty not in themselves sufficient to justify a 
divoree,'? when the misconduct is such as will ere- 


[$ 206] 


fied in leaving her husband, where it 
appears that on a prior occasion she 
had left him because of charges of 
infidelity he had made against her 
but had returned, all inquiry for acts 
of justification must be limited to 
the period between her return and her 
Second desertion, as by her return to 
him all the past was condoned). 

[a] Reason for rule—‘‘We have 
not here a case of mere condonation, 
although it doubtless included that 
element. It was voluntary action 
on the part of the libellant, which by 
putting an end to the earlier deser- 
tion made it impossible to say that 
any desertion had continued for the 
statutory period up to the filing of 
this libel. It was an absolute removal 
of the existing cause of divorce, and 
the fact that it involved also a for- 
giveness of the past wrong that had 
been done cannot diminish its full ef- 
fect.” La Flamme v. La Flamme, 210 
Mass. 156, 158, 96 NE 62, 39 LRANS 


TASS, 
See supra § 204. 
7. See cases infra note 8. 
8. Ili.—Davis v. Davis, 19 Ill. 334; 
poontiouse v. Moorhouse, 90> Tl A 


Md.—fFisher v. Fisher, 93 Md. 298, 
48 A 8383. 

N. J.—Bridge v. Bridge, (Ch.) 93 A 
690; Leech v. Leech, 82 N. J. Eq. 472, 
$82: 89 A 51 [quot Cy ou 

Y.—Timerson y. Timerson, 2 
HowPrNS 526; Johnson vy. Johnson, 14 
Wend. 637 [rev 4 Paige 460 (rev 1 
Edw. 439)] (quere). 

Okl.—Kostachek v. Kostachek, 40 
Okl. 747, 140 P 1021. 

Vt.—Langdon v. Langdon, 25 Vt. 
678, 60 AmD 296. 

Eng.—Durant vy. Durant, 1 Hagg. 
Eecl. 733, 3 EngEccl 310; Cooke v. 
Cooke, 9 Jur. N. S. 754; Dent v. Dent, 

eee eae Meds. 
Palmer v.. Palmer, 29° a. das PB: 
. 124; Aldrich y. Aldrich, 21 Ont. 


10. Bridge v. Bridge, (N. J. Ch.) 
93 A 690, 691 (“the limitation of con- 
jugal kindness in the legal sense is 
that the party forgiven shall abstain 
from the commission of another mat- 
rimonial offense; that is, of any ma- 
rital misdoings of which the law, 
through the courts, takes judicial 
cognizance; for instance, like cruelty, 
abandonment, adultery, or  deser- 
tion’). See also Collins v. Collins, 
9 App. Cas. 205 infra note 12; Rey- 
nolds v. Reynolds, 6 OntWR 782 in- 


fra note 13. 

11. Ga—Odom v. Odom, 36 Ga. 
286. 

Tll.—Farnham v. Farnham, 73 Il. 
497. 

lowa.—Sesterhen v. Sesterhen, 60 

Mass.—Jefferson vy. Jefferson, 168 
Mass. 456, 47 NE 123; Robbins v. 
Robbins, 100 Mass. 150, 97 AmD 91. 

Minn.—Cochran y. Cochran, 93 
Minn. 284, 101 NW 179. 


Nebr.—Heist v. Heist, 48 Nebr. 794, 
67 NW 790. 


DIVORCE 


be repeated.14 
Thus an act of 


held that cruelty 


ments. 


N.- Y.—Hoffmire v. Hoffmire, 3 
eee 173 [aff 7 Paige 60, 32 AmD 

Okl.—Kostacheck v. Kostacheck, 40 
Okl. 747, 140 P 1021. 
ooh Atteberry v. Atteberry, 8 Or. 

Tex.—Nogees v. Nogees, 7 Tex. 538, 
58 AmD 78. 

Vt.—Langdon v. Langdon, 25 Vt. 
678, 60 AmD 296. 
iene —My ton v. Mytton, i1 P. D. 

{a] Commission of crime after a 
condonation of adultery revives the 
offense, since by that act the guilty 
party brings disgrace on his family, 
which constitutes conjugal unkind- 
ness. Hoffmire v. Hoffmire, 3 Edw. 
rae 2 173 Laff 7 Paige 60, 32 AmD 


12, Winscom vy. Winscom, 10 Jur. 
N. S. 321; Ridgway v. Ridgway, 29 
WklyRep 612. Contra Collins v. Col- 
lins, 9 App. Cas. 205. 

13. Fla.—Williams v. Williams, 23 
Mlaw3s2 472, S768: 

Ga.—Odom v. Odom, 36 Ga. 286. 

Ill.—Farnham y. Farnham, 73 IIl. 
497 (holding that condonation is ab- 
rogated by verbal abuse); Doose v. 
Doose, 198 Ill. A. 387; Mo®drhouse v. 
Moorhouse, 90 Ill. A. 401; Wessels v. 
Wessels, 28 Ill. A. 253. 

Iowa.—Sesterhen v. Sesterhen, 60 
Iowa 301, 14 NW 333. 

Mass.—Jefferson v. Jefferson, 168 
Mass. 456, 47 NE 123; Smith v. 
Smith, 167 Mass. 87, 45 NE 52; Rob- 
bins v. Robbins, 100 Mass. 150, 97 
AmD 91 (holding an immediate un- 
kindness, as a refusal to speak to the 


libelant for six weeks, to be suffi- 
cient); Gardner v. Gardner, 2 Gray 
434, 


Nebr.—Heist v. Heist, 48 Nebr. 794, 
67 NW _ 790. 

N. Y.—Atherton v. Atherton, 82 
FLUneL79) 31-N YS) 977 fate 155 IN: OY 
129, 49 NE 933, 63 AmSR 650, 40 LRA 
291 (rev on other grounds 181 U. S. 
155, 21 SCt 544, 45 L. ed. 794)]; Da- 
vies v. Davies, 55 Barb. 130; Calkins 
v. Long, 22 Barb. 97; Whispell v. 
Whispell, 4 Barb. 217; Burr v. Burr, 
10 Paige 20 [aff 7 Hill 207]. 

0, ak. v. Atteberry, 8 Or. 

Tex.—Nogees v. Nogees, 7 Tex. 538, 
58 AmD 78. 

Vt.—Langdon v. Langdon, 25 Vt. 
678, 60 AmD 296. 

Eng.—Mytton v. Mytton, 11 P. D. 
141; Bostock v. Bostock, 27 L. J. P. 
& M. 86; Curtis v. Curtis, 27 L. J. P. 
& M. 73; McKeever vy. McKeever, Ir. 
R. 11 Eq. 26. ; 

Contra Reynolds v. Reynolds, 6 
OntWR 782. 

{a] Condoned crueity revived by 
sullenness and silence.—A husband 
was guilty of acts of violence on two 
occasions, about seven years inter- 
vening, the last act being about four 
years before the wife commenced her 
suit. It appeared that the parties 
continued to cohabit, but no reconcili- 
tation had taken place, the husband 
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ate a reasonable apprehension that the cruelty will 
The misconduct, however, must be 
so pronounced as to raise a reasonable probability 
that if the marriage relation is continued a new 
cause for divorce will arise.1® 

[§ 207] H. Reformation of Defendant. 
testations of repentance and future reformation can- 
not be entertained as a ground for refusing a di- 
vorce for gross cruelty,'® especially where similar 
promises have been broken.}* 

[§ 208] I. Connivance—l. Definition and Ele- 
Connivance in the law of divorce is the 
complainant’s consent, express or implied, to the 
misconduct alleged as a ground for divorce.'® 
corrupt intent on the part of complainant that the 
guilty party should commit the offense is generally 
considered an essential element of connivance.?® 
the consent was actively given, the intent is implied- 


Pro- 


A 


If 


refusing to speak to the wife or pro- 
vide medicine for her when she was 
sick. The wife entreated him to 
speak to her and wrote him affectiéon- 
ate letters, but for the last two years 
the husband continued to be silent 
and sullen. It was held that such 
misconduct was sufficient to revive 


the condoned cruelty. Sharp v. 
Sharp, 116 Ill. 509, 6 NE 15. 

14. Jefferson v. Jefferson, 168 
Mass. 456, 47 NE 123; Robbins v. 


Robbins, 100 Mass. 150, 97 AmD 91; 
Cochran vy. Cochran, 93 Minn. 284, 101 
NW. 179; Oster v. Oster, (Tex. Civ. 
A.) 130 SW 265; Bostock v. Bostock, 
OT Lite Deere ME. Sb) 

15. Marshall v. Marshall, 65 Vt. 
238, 26 A 900. 

16. Dunn v. Dunn, 150 Mich. 476, 
114 NW 385; O’Neill’ v. O’Neill, 30 
N. J. Eq. 119; Kinsey v. Kinsey, 1 
Yeates (Pa.) 78. 

Reformation as removing cause for 
desertion see supra § 126. 

17. Dunn v. Dunn, 150 Mich. 476, 
114 NW 385. 

18. Dennis v. Dennis, 68 Conn. 186, 
36 A 34, 57 AmSR 95, 34 LRA 449; 
Herriford v. Herriford, 169 Mo. A. 
641, 155 SW 855; Richardson v. Rich- 


ardson, 114 NYS 912; Boulting v. 
Boulting, 10.Jur. N. S. 182. 
{a] Other definitions: (1) “A 


married party’s corrupt consenting to 
evil conduct in the other whereof 
afterward he complains.” 2 Bishop 
Mar. Div. & Sep. § 203. (2) ‘Such 
corrupt consenting to an offence, be- 
fore or after commission, as to make 
the complainant a party to _ the 
we Suyon wi dayon, asPan Dist 


“Conniving” means, not mere- 
ly refusing to see an act of adultery, 
but also willfully abstaining from 
taking any step to prevent adulterous 
intercourse, which from what passes 
before the husband’s eyes he must 
reasonably expect will occur. Gipps 
Vv. are 11 0H Le Cast, 1 Reprint 
123 


Collusion distinguished see 
§ 213 
Condonation distinguished see su- 
pra § 192. 
Express connivance see infra § 211. 
Implied connivance see infra § 212. 
. Conn.—Dennis v. Dennis, 68 
Conn. 186, 36 A 34, 57 AmSR 95, 34 
LRA 449 


infra 


agus Biesen vy. Riesen, 149 Ill. A. 
0. 
Iowa.—Lambert v. Lambert, 165 


Iowa 367, 145 NW 920. 

La.—Bourgeois vy. Chauvin, 39 La. 
Ann, 216, 1 S 679. 

Mass.—Morrison vy. Morrison, 136 
Mass. 310. 

Mo.—Herriford v. Herriford, 169 
Mo. A. 641, 648, 155 SW 855 [quot 
Cyc]. 

N. J.—Warn v. Warn, 59 N. J. Eq. 
642, 45 A 916. 

N. C.—Mess v. Moss, 24 N. C. 55. 

Pa.—Romich v. Romich, 3 Pa. Dist. 
6175-76 Pa, Co, 195; 

Eng.—Turton y. Turton, 3 Hagg. 


Oe Gale 


ly corrupt and the defense is complete,”° but where 
the connivance is claimed as impliedly the result of 
certain acts or omissions, they must appear to have 


proceeded from an evil motive.?+ 


[§ 209] 2. Effect as Defense—a. In General. 
Connivance precludes the granting of a divorce to a 
party guilty thereof upon whatever grounds the suit 
It is practically limited in its appli- 
cation, however, to suits upon the ground of adult- 
ery,?* and in such cases connivance is established, al- 
though the consent is given unwillingly.** 

b. As Defense to Acts Other Than That 
Connivance at one act of adultery is 
not connivance at prior acts,?° although it seems 
that the circumstances may be such as to justify the 
But, as a general 
rule, a husband who has connived at one act of 


is brought.?? 


[§ 210] 
Connived at. 


court in giving it this effect.?® 


Eccl. 338, 350, 5 EngEccl 130:°Phillips 
v. Phillips, 10 Jur. 829; Allen v. Al- 
len, 30 L. J. BP. & M. 2. 

[a] Thus where a husband claimed 
divérce on the ground of adultery, 
and the adulterous acts charged were 
shown, a defense that the husband 
failed to give the protection which 
his knowledge of defendant's habits 
should have suggested, and from 
which habits such adultery resulted, 
does not constitute such connivance 
as to preclude him from seeking di- 
vorce, in the absence of actions in- 
duced by a wish that his wife should 
be seduced, or that would impute to 
him a desire or anticipation that she 
should become lewd. Warn v. Warn, 
59 N. J. Eq. 642, 45 A 916. 

20. Riesen v. Riesen, 149 Ill, A. 
460; Bourgeois v. Chauvin, 39 La. 
Ann. 216, -1-S 679. 

21. Iowa.—Lambert  v. 
165 Iowa 367, 145 NW 920. 

Mass.—Morrison vy. Morrison, 136 


Lambert, 


Mass. 310. 

Mo.—Viertel v. Viertel, 86 Mo, A. 
494. 

N. J.—Hedden y. Hedden, 21 N. J. 
Eq. 61. 


N. C.—Moss v. Moss, 24 N. C. 55. 

Pa.—Romich v. Romich, 3 Pa. Dist. 
Gli mL Omeas  COnnLo os 

Eng.—Glennie v. Glennie, 8 Jur. 
N. S. 1158 (it must appear that com- 
plainant was cognizant that the mis- 
conduct of which he complains would 
follow from transactions of which he 
approved and to which he consent- 
ed); Marris v. Marris, 31 L. J. P. 
& M. 69. 

And see infra § 212. 

fa] Thus evidence that a wife, 
after discovering her husband’s adul- 
tery, permitted the alleged paramour 
to remain in the family home for 
several days did not constitute such 
connivance as would preclude her 
from relying on the adultery as a 
ground for divorce. Lambert v. Lam- 
bert, 165 [Iowa 367, 145 NW 920. 


22. Conn.—Dennis vy. Dennis, 68 
Conn. 186, 386 A 34, 57 AmSR 95, 34 
LRA 449. 

Tll.—Riesen v. Riesen, 148 Ill. A. 
460. 

Mass.—Leavitt v. Leavitt, 229 
Mass. 196, 118 NE 262. 

Pa.—Lyon v. Lyon, 13 Pa. Dist. 


623. 

Wash.—Briggs v. Briggs, 56 Wash. 
580, 106 P 126. 

W. Va.—Bacon v. Bacon, 68 W. Va. 
Cai wos 40) oh co2 ECit Cyc]: 

Consent as precluding divorce for 
desertion see supra § 120. 


23. Ill.—Eames vy. Eames, 133 Ill. 
A. 665. 

La.—Bourgeois v. Chauvin, 39 La. 
Ate 216;, 1 S679. 

Mass.—Leavitt  v. Leavitt, 229 
Mass. 196, 118 NE 262; Morrison v. 
Morrison, 136 Mass. 310; Cairns v. 
Cairns, 109 Mass. 408; Pierce v. 
Pierce, 3 Pick. 299, 15 AmD 210. 

Mich.—Peo. v. Chapman, 62 Mich. 


280, 28 NW 896, 4 AmSR 857. 
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proved.?® 


N. H.—Bailey v. Bailey, 67 N. H. 
402, 29 A 847. 

N. J.—Rademacher y. Rademacher, 
74 N. J. Eq. 570, 70 A 687; Wood- 
ward v. Woodward, 41 N. J. Eq. 224, 
4 A 424; Yorston v. Yorston, 32 N. J. 
Hq. 495; Hedden v. Hedden, 21 N. J. 
Eq. 61. 

N. Y.—Fisher y. Fisher, 220 N. Y. 
710 mem, 116 NE 1044 mem; Myers v. 
Myers, 41 Barb. 114; McNeir v. Mc- 


Neir, %6 Misc. 661, 129 NYS 481; 
piehacdson v. Richardson, 114 NYS 


N. C.—Moss vy. Moss, 24 N. C. 55. 

Pa.—Schwindt v. Schwindt, 66 Pa. 
Super. 217; Romich v. Romich, 3 Pa. 
DIST SOL. U6Geea. Covd95- 


Eng.—Palmer v. Palmer, 29 L. J. P. 
& M. 26; Thomas vy. Thomas, 3 L. T. 
Rep. N. S. 180. 

CA ELOSS Vie ROSSA Li Fee) oes Como 

25. Mass.—Morrison vy. Morrison, 


142 Mass. 361, 8 NE 59, 56 AmR 688. 

Mo.—Viertel v. Viertel, 29 Mo. A. 
710, 75 SW 187. 

N. H.—Bailey v. Bailey, 67 N. H. 
402, 29 A 847. ; 

N. J.—Woodward v. Woodward, 
41 N. J. Eq. 224, 4 A 424, 

N. Y.—Bleck v. Bleck, 27 Hun 296. 

Eng.—Mallard vy. Millard, 78 L. T. 
RepseNw oS: 4idy ‘ 

[a] Thus, where a husband, sus- 
pecting his wife of being guilty of 
adultery, conspired with his brother 
to debauch his wife, it was held that 
such conduct did not bar the hus- 
band from divorce for a prior adul- 
tery committed without his conniv- 
ance and at a time when he desired 
her to be true to him. The court re- 
fused to apply the rule that “he that 
hath committed iniquity shall not 
have equity,” saying: ‘The iniquity 
which deprives a suitor of a right to 
justice in a court of equity, is not 
general iniquitous conduct, uncon- 
nected with the act of the defendant 
which the complaining party states 
as his ground or cause of action, but 
it must be evil practice or wrongful 
conduct in the particuiar matter or 
transaction in respect to which judi- 
cial protection or redress is sought.” 
Woodward y. Woodward, 41 N. J. iq. 
224, 225, 4 A 424. 


26. Morrison v. Morrison, 142 
Mass. 361, 8 NE 59, 56 AmR 688 
(holding, however, that the circum- 


stances may be such that the court 
will find no injury done to the hus- 
band). 

41 


27. Woodward v. Woodward, 


N. J. Eq. 224, 4 A 424; Hedden v. Hed- | 


den, 21 N. J: Eq. 61; St. Paul v. St. 
Paul, LL. R. Ps & 1D. 739; Lovenine 
v. Lovering, 3 Hagg. Eccl. 85; Tim- 
mings v. Timmings, 3 Hage. Eccl. 
76, 5 EngEccl 22; Rogers v. Rogers, 
3 Hage. Eccl. 57; Stone v. Stone, 1 


Rob. Eccl. 96; Phillips v. Phillips, 
10 Jur. 829. 
[a] An unsuccessful attempt to 


procure the commission of one act of 
adultery is a consent to the wife’s 


[§ 211] 3. Express Connivance. 
guilty of connivance who, for the purpose of obtain- 
ing a divorce, actually procures the commission 
of adultery by the other, eitner personally ** or by 
an agent,®° notwithstanding such agent acted with- 
out complainant’s knowledge, or without the au- 
thority of the complainant to bring about the com- 
mission of the offense.*? 

' [§ 212] 4. Implied Connivance. 
may be implied from acts and omissions of com- 
plainant naturally tending to bring about the other 
party’s adultery or otherwise showing complain- 
ant’s consent thereto.33 Mere passive permission of 
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adultery by his wife cannot complain of any sub- 
sequent act with either the same or another man,*? 
although this rule has not been universally ap- 


A spouse is 


Connivance 


subsequent adultery. Hedden vy. Hed- 
den, 21 N. J. Eq. 61. 

28. Viertel v. Viertel, 99 Mo. A. 
710, 75 SW 187; Hodges v. Hodges, 3 
Hage. Eccl. 118. 

{a] “It is a very harsh rule, to 
say the least about it, and the only 
theory upon which it can be support- 
ed is that a husband who consents to 
an act of adultery of his wife has 
fallen so low in his moral nature as 
to be forever unable to repent and 
reform. ... Still; it ought not to be 
the policy of the law to cut off the 
husband from all inducement to re- 
form; nor, as it were, to license the 
wife to continue her shameful prac- 
tices freed from all restraint. And 
the rule of equity, that, when a liti- 
gant comes into court it must be with 
clean hands, refers only to the mat- 
ter to be litigated and no _ other, 
should be also applied to cases of 
this character.’ Viertel v. Viertel, 
99 Mo, A. 710, 715, 75.SW 187. 

29. Iowa.—May v. May, 108 Iowa 
1, 783 NW 703, 75 AmSR 202. 

Mass.—Noyes vy. Noyes, 194 Mass. 
20, 79 NE 814, 120 AmSR 52£7, 10. 
AnnCas 818; Wilson v. Wilson, 154 
Mass. 194, 28 NH,167, 26 AmSR 237, 
12 LRA 524; Pierce v. Pierce, 3 Pick. 
299, 15 AmD 210. 

Mich.—Peo. v. Chapman, 62 Mich. 
280, 28 NW 896, 4 AmSR 857. 

N. J.—Delaney v. Delaney, 71 N. J. 
Eq. 246, 65 A 217. 

Eng.—Timmings v. Timmings, 3 

5 EngEccel 22; Phil- 


Hage. Eccl. 76, 
lips v. Phillips, 10 Jur. 829; Stone v. 
Stone, 1 Rob. Eccl. 99. 

{a] Adultery of a wife, committed 
with a spy employed by the husband 
to test the wife’s virtue, does not en- 
title him to a divorce. May v. May, 


aoe Iowa 1, 78 NW 703, 75 AmSR 
30. Conn.—Dennis v. Dennis, 68 


Conn. 186, 36 A 34, 57 AmSR 95, 34 
LRA. 449. 

N. J.—Rademacher v. Rademacher, 
74 N. J. Eq. 570, 70 A 687; Woodward 
BPA Ra Ta 41 N. J. Eq. 224; 4 A 
N. Y.—McAllister v. McAlli 
pe a Fe cAllister, 137 
Me v. Yocum, 3 Pa. Dist. 


Eng.—Sugg v. Sugg, 31 L. 
Mautt & ese Ds, We es 


[a] Where the hushand empl 
a detective to procure evidence ea hi 
wife’s infidelity, and the detective 
hired an assistant, who spent money 
to entertain the wife, and later took 
her to the house where the alleged 
adultery relied on. was committed 
the husband was not entitled to a 
divorce for adultery. McAllister v. 
McAllister, 137 NYS 833 : 
Hade ile ae Dennis, 
36 ; mSR 95, 3 : 
Picken v. Picken, 34 I. 3, Pe Mee 

82. Rademacher y. Rademacher Th 
Ni JsoHig. 670, ) 70 <A 687s Gowen 
Gower, L. R. 2 P. & D. 498 ; 
83. Conn.—Dennis vy, Dennis, 68 


68 Conn, 186, - 


For later cases, developmeats and changes in the law see cumulative Annotations, same title, page and note number 
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misconduct, however, does not make the party giv- 
ing the permission guilty of connivance if he does 
nothing to encourage the other to commit the of- 
fense and does not directly or indirectly throw op- 
portunities therefor in the way;4 and connivance 
cannot be implied from mere negligence, folly, dull- 
ness of apprehension, or indifference ;*° nor as a rule 
can connivance be implied from desertion,®*® al- 
though under some circumstances it may be.°* 
acts or omissions relied on to constitute the defense 
of connivance must be such as show a willingness 
that the guilty party should commit the matrimonial 
The husband’s mere fail- 
ure to protect the wife against temptation will not 
relieve her from the consequences of her adultery 

unless he actively or passively consents thereto ss? 
but where he knows of his wife’s weakness, as where 
he himself had seduced her before marriage,*® and, 
seeing her in a position of temptation, does nothing 


offense complained of.°8 


Conn. 186, 36 A 34, 57 AmSR 95, 34 


LRA 449 
4 atone v. Eames, 133 Ill. A. 


La.—Bourgeois vy. Chauvin, 39 La. 
Ann, 216, 1 S 679. 

Mass.—Leavitt v. Leavitt, 229 
Mass. 196, 118 NE 262; Morrison v. 
Morrison, 136 Mass. 310; Cairns v. 
Cairns, 109 Mass. 408. 
prericks Herkick v. Herrick, 31 Mich. 

Mo.—Donohue v. Donohue, 159 Mo. 
A. 610, 141 SW 465; Viertel yv. Viertel, 
86 Mo. A. 494. 

N. J.—White v. White, 84 N. J. Eq. 
biz Ob As 197, 

Y.—Armstrong v. Armstrong, 45 
Mise. 260, 92 NYS 165; Richardson v. 
Richardson, 114 NYS 912. 

Pa.—Heimer vy. Heimer, 63 Pa. Su- 
per. 476. 

Eng.—Moorsom v. Moorsom, 3 
Hagg. Eccl. 87, 5 EngEccl 28; Glen- 
nie v. Glennie, 8 Jur. N. S. 1158. 

[a] Where the conduct of the 
husband indicates an intent to have 
his wife transgress or to let her do 
so undisturbed, it constitutes con- 


nivance. Bourgeois v. Chauvin, 39 
Da, sAnw 216) elk S, 6%9. 
84. Ill1—Chapman y. Chapman, 129 


Ill. 386, 21. NE 806. 

Mass.—Wilson v. Wilson, 154 Mass. 
194, 28 NE 167, 26 AmSR 237, 12 
LRA 524. 

Mo.—Herriford v. Herriford, 169 
Mo. A. 641, 155 SW 855. 

N. J.—Dilatush v. Dilatush, 86 N. 
Ap Coae 346, 98 A 255. 

. ¥.—Tuck v. Tuck, 117 App. Div. 
ro 102 NYS 688; Reiersen v. Reier- 
sen, 32 App. Div. 62, 52 NYS 509, 6 NY 
AnnCas 291; Pettee v. Pettee, 17 Hun 
595; .28 NYS 1067 [aff 148 N. Y.7735, 
42 NE 725). 

35. Leavitt v. Leavitt, 229: Mass. 
196, 118 NE 262; Hoar v. Hoar, 3 
Hage. Keel. 137, 5 EngEccl 51; Moor- 
som Vv. Moorsom, 3 Hage. Eccl. 87, 5 
EngEccl 28; Marris v. Marris, 31. L., Ji. 
P. & M. 69; Allen v. Allen, 30 L. J. P. 


& M, 2. 

36. Mattison v. Mattison, 60 
Mise. 573, 113 NYS 1024. See also 
supra § 172. 

37. Armstrong v. Armstrong, 45 


Mise. 260, 92 NYS 165; Richardson v. 
Richardson, 114 NYS 912 

[a] For example.—(1) Where a 
wife admittedly knew that by her 
leaving her husband he would be nat- 
urally induced to seek the embraces 
of other women, and was satisfied 
that while she lived with him he 
had kept all his obligations to her, 
and yet deliberately abandoned him, 
her act constituted her consent to 
his subsequent adultery. Richard- 
son v. Richardson, 114 NYS 912. (2) 
In an action for divorce brought by 
the husband for adultery, where the 
wife sought a judgment of separa- 
tion, and the jury found for plaintiff, 
and also found that the adultery was 
by procurement on his part, and that 


DIVORCE 


The 
divorce.*? 
[§ 213] 


suppressed.*# 


since the marriage he had treated 
the wife in a cruel and inhuman man- 
ner, and had willfully abandoned her 
without justification, and had con- 
tributed to her support twenty dol- 
lars monthly, in the absence of evi- 
dence to the contrary it would be 
assumed that he put in operation the 
acts resulting in the adultery, and 
that consequently he was not entitled 
to the divorce. Armstrong v. Arm- 
45 Mise. 260, 92 NYS 165. 
Towa.—Cochran vy. Cochran, 35 
Iowa 477. 

Mass.—Noyes v. Noyes, 194 Mass. 
20, 79 NE 814, 120 AmSR 517, 10 Ann 


Cas 818. 
bye aes roe oe v. Viertel, 86 Mo. A. 


N. J.—Warn v. Warn, 59 N. J. Eq. 
642, 45 A 916. 

Eng.—Lovering  v. 
Hage. Eccl. 85,-5 pe ech 27; Allen 
vieAllens=30 bs J. 2. & MM. 

[a] A wife’s assent is ae neces- 
sarily shown by the fact that she 
knows of adultery on the part of the 
husband and continues to live with 
him and by her own acts gives op- 
portunities for intercourse between 
him and his paramour. Cochran v. 
Cochran, 85 Iowa 477. 

39. Robbins v. Robbins, 140 Mass. 
528, 5 NE 837, 54 AmR 488; Warn 
v. Warn, 59 N. J. Eq. 642, 45 A 916; 
Rix v. Rix, 3 Hagg. Eccl. 74, 5 Eng 
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Lovering, 3 


40. Cane v. Cane, 
148; Hedden y. Hedden, 21 N. J. Eq. 
61; Hawkins v. Hawkins, 10 P. D. 
177; Graves v. Graves, 3 Curt. Eccl. 
235; Dillon v. Dillon, 3 Curt. Eccl. 86, 
7 EngEccl 377. 

41. White v. White, 84 N. J. Eq. 
512, 95 A 197; Cane v. Cane, 39 N. J. 
Eq. 148; Hedden v. Hedden, 21 N .J. 


Eq. 61. / 
42. D. C.—Bateman vy, Bateman, 
42 App. 230. 


Iowa.—Engle v. Engle, 153 Iowa 
285, 1833 NW 654; Puth v. Zimble- 
man, 99 Iowa 641, "68 NW 895; Coch- 
ran y. Cochran, 35 Iowa 477. 

Mass. —Wilson v. Wilson, 154 Mass. 
194, 28 NE 167, 26 AmSR 237, 12 LRA 
524; Robbins v. Robbins, 140 Mass. 
528, 531, 5 NE 837, 54 AmR 488. 

Mo.—Herriford v. Herriford, 169 
Mo. A. 641, 155 SW 855; Torlotting 
v. Torlotting, 82 Mo. A. 192. 

Mont.—Farwell yv. Farwell, 47 
Mont. 574, 578, 133 P 958, AnnCas1915 
Casa [eit Cyels 

N. .J.—Dilatvsh vy. Dilatush, 86 
N. J. Eq. 346, 98 A. 255; White v. 
White, 84 N. J. Eq. 512, 95 A 197; 
Lehman v. Lehman, 78 N. J. Eq. 316, 


79 A 1060. 

N. Y.—Reiersen v. Reiersen, 32 
App. Div. 62, 52 NYS 509, 6 NYAnn 
Cas 291; Pettee vy. Pettee, 77 Hun 
595, 28 NYS 1067 [aff 148 N. Y. 785, 
42 NE 725]. 

HEng.—Phillips vy, Phillips, 10 Jur. 
lag SUSE ESUSE) mou sdawidie>,, Oo VL. 


J. Collusion—1l. Definition. 
in the law of divorce is a corrupt agreement between 
a husband and wife whereby one of them, for the 
purpose of enabling the other to obtain a divorce, 
commits a matrimonial offense, or whereby for the 
same purpose evidence is fabricated of an offense not 
actually committed or evidence of a valid defense is 


[§ 214] 2. Effect as Defense. 


[19C.J5.] 91 


to warn her or withdraw her therefrom, he will be 
deemed to have consented to her misconduct.*! 
one spouse suspects the other of the offense, the 
former may take measures to secure proof to be used 
by him in an action for divorce without being guilty 
of connivance.*? 
nities for his wife to commit adultery, arranging 
to have her detected in such misconduct, he is 
guilty of such connivance as bars him the right to a 


If 


But if a husband makes opportu- 


Collusion 


Collusion be- 


“There is a manifest distinction 
between the desire and intent of a 
husband that his wife, whom he be- 
lieves to be chaste, should commit 
adultery, and his desire and intent to 
obtain evidence against his wife, 
whom he believes already to have 
committed adultery, and to persist in 
her adulterous practices whenever 
she has opportunity.” Robbins v. 
Robbins, supra. To same effect 
Bateman v. Bateman, supra. 

[a] There was no connivance 
where a husband pretended that he 
was going away over night but re- 
turned and detected the wife in adul- 
tery. Robbins v. Robbins, 140 Mass. 
528, 5 NE 8387, 54 AmR 488. 

{b] The fact that a husband laid 
a trap to catch his wife whom he 
suspected of adultery, and caught 
her flagrante delicto was insufficient 
to charge him with connivance, so 
long as he was not in any respect re- 
sponsible for her immorality. Far- 
well v. Farwell, 47 Mont. 574, 133 P 
958, AnnCas1915C 78. 

48. Morrison v. Morrison, 136 
Mass. 310; Cairns v. Cairns; 109 Mass. 
408; Brown v. Brown, 63 N. J. Eq. 
348, 55 A 608; Karger v. Karger, 19 
Misc. 336, 44 NYS 219, 26 NYCivProc 
161; Clawell v. Clawell, 63 Pa. Super. 
88. 

{a] Thus connivance by a hus- 
band at his wife’s adultery is estab- 
lished by evidence that, suspecting 
her of going to a certain room for 
the purpose of adultery, he concert- 
ed with the owner of the house to 
detect her, was privy to an arrange- 
ment of the surroundings by the own- 
er which gave an appearance of se-~ 
curity from detection, concealed him- 
self where he could see and hear 
what transpired in such room, and, 
after the consummation of the of- 
fense, rushed into the room. Karger 
v. Karger, 19 Misc. 236, 44 NYS 219, 
26 NYCivProc 161. 

{[b] The hushband’s failure to re- 
monstrate when witnessing acts of 
undue familiarity between his wife 
and her paramour, and his making 
opportunities for them to be togeth- 
er, arranging for someone to watch 
them, constitute connivance which 
bars a divorce to the husband. Mor- 
rison v. Morrison, 136 Mass. 310. 

44. Mo.—Donohue v. Donohue, 159 
Mo. A. 610, 141 SW 465. 

N. J.—Griffiths v. Griffiths, 69 N. J. 
Eq. 689, 60 A 1090. 

N. Y.—MclIntyre v. McIntyre, 9 
Mise. 252, 30 NYS 200. 

Pa.—Loomis v. Loomis, 20 Pa. Dist. 
731. 

Eng.—Crewe v. Crewe, 38 Hagg. 
Eecl. 123, 5 EngHEcel 45; Gray v. 
Gray, 31 L. J. BP. & M. 83; Bacon v. 
Bacon, 25 WklyRep 560. 

[a] Other definitions.—(1) “A cor- 
rupt combining of married parties 
to procure a sentence or judicial or- 
der by some false practice; as, for 
one of them to appear, to, or, in fact, 


92 [19 0.J.] 


tween the parties bars a divorce,*> notwithstanding 
one of the parties may have supposed the agree- 
ment to be free from legal or moral wrong,*® and 
although otherwise complainant has a sufficient 
If evidence of countercharges 


cause for divorce.*? 


is suppressed, a divorce will be denied, although the 
facts withheld are insufficient to establish the coun- 
If, however, the collusive arrange- 


tercharges.*® 
ment had no relation to the acts 


suit is finally based, it is not necessarily a bar;*° 
and a collusive agreement will not bar a divorce 
where it is repudiated before the trial and all the 
facts are disclosed and the issues are stubbornly 


contested.®° 


[§ 215] 3. What Constitutes—a. Agreement for 
There must be an agreement between the 


Divorce. 
parties to constitute collusion.*? 


not necessarily established by an agreement between 
husband and wife in respect to alimony pending a 


divorce suit,®? or a division of the 


do what otherwise would be ground 
for divorce, or in any way to deceive 
the court in a cause, thus seeking its 
interposition as for a real injury.” 
Sheehan v. Sheehan, 77 N. J. Eq. 
411, 413, 77 A 1068, 140 AmSR 566 
[quot 2 Bishop Mar. Sep. & Div. 8 
249]. (2) “An agreement between a 
husband and wife to procure a judg- 
ment dissolving the marriage con- 
tract, which judgment, if the facts 


were known, the court would not 
grant.’”’’ Doeme v. Doeme, 96 App. 
Div. 284, 285, 89 NYS 215. (3) “An 


agreement between the parties for 
one to commit, or appear to commit, 
a fact of adultery in order that the 
other may obtain a remedy at law 
as for a real injury.” Lyon v. Lyon, 
is" Pa. Dist:- 623; 638: (4). “A. con- 
spiracy of the husband and wife to 
obtain a decree of divorce by false or 


manufactured testimony.” Lyon v. 
Lyon, supra. 
[b] Connivance is distinguished 


from collusion in two respects: (1) 
Connivance is the corrupt consent to 
a matrimonial offense actually com- 
mitted, and this is its whole extent. 
Collusion on the other hand may con- 
sist in an agreement not only for the 
commission of a matrimonial offense, 
but also for the fabrication of evi- 
dence of an offense not committed or 
the suppression of evidence of a de- 
fense. See cases infra. (2) Con- 
nivance consists in the corrupt con- 
sent of complainant alone, while col- 
lusion necessarily involves a _ cor- 
rupt agreement between the spouses 
to practise fraud on the _ court. 
While one spouse may be guilty of 
conniving at an offense which the 
other voluntarily commits, yet there 
can be no collusion in such a case 
unless the offense is committed not 
only voluntarily but by actual agree- 
ment between the Spouses. Gray v. 
Gray, 31 L. J. P. & M. 838; Gethin v. 
Gethin, 31 L. J. P. & M. 43; Jessop 
v. Jessop, 30 L. J. P. & M. 193; Lloyd 
v. Lloyd, 30 L. J. P. & M. 97. 

45. Ill—Belz v. Belz, 33 Tll. A. 105. 

La.—State v. Richardson, 122 La. 
1064, 48 S 458. 

Mich.—Thompson v. Thompson, 70 
Mich. 62, 37 NW 710. 

Mo.—Torlotting v. Torlotting, 82 
Mo. A. 192; Gentry v. Gentry, 67 Mo. 
A. 550. 

Nebr.—Branson _ vy. 76 
Nebr. 780, 107 NW 1011. 

N. J.—Sheehan v. Sheehan, 77 N. J. 
Eq. 411, 77 A 10638, 140 AmSR 566. 

N. Y.—Huntley v. Huntley, 73 Hun 
261, 26 NYS 266; Cowan vy. Cowan, 
23 Mise. 754, 53 NYS 923; McIntyre 
v. McIntyre, 9 Misc. 252, 30 NYS 200; 


Branson, 


Richardson v. Richardson, 114 NYS 
912. 
Oh.—Smith v. Smith, Wright 643; 


Wolf v. Wolf, Wright 243. 
Pa.—Latshaw v. Latshaw, 18 Pa. 
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doned.®° 


ment. 


upon which the 
But collusion is 


property in case Se ZA | 


Super. 465; Pietz v. Pietz, 20 Pa. Dist. 
311, 38 Pa. Co. 538; Lyon v. Lyon, 13 
Pa. Dist. 623; Ritchey v. Ritchey, 
6 Pa. Dist. 406. 

Eng.—Todd v. Todd, L. R. 1 P. & D. 
121; Hunt v. Hunt, 47 L. J. P. & Adm. 
22; Bacon v. Bacon, 25 WklyRep 560. 

{a] An antenuptial agreement, 
whereby the wife was to obtain a di- 
vorce and the husband was not to 
contest it, cannot be enforced, be- 
cause it would show collusion be- 
tween the parties. Donohue y. Dono- 
hue, 159 Mo. A. 610, 141 SW 465. 

46. Branson v. Branson, 76 Nebr. 
780, 107 NW 1011. 

47. Thompson vy. Thompson, 70 
Mich. 62, 837 NW 710; Todd v. Todd, 
ENGR. Glee tee, LORE ZL: 

[a] Beason for rule.—‘‘We do not 
feel called upon to decide whether 
the complainant had a legal cause 
for divorce under the testimony. The 
agreement made was in contraven- 
tion of the statute. It is immaterial 
whether complainant had cause for 
divorce or not. _The statute is based 
upon public policy, which forbids 
the annulment of the marriage con- 
tract by the agreement of the par- 
ties. Such an agreement is collu- 
sive, and a fraud upon the court, 
which requires a positive averment 
that the bill of complaint is not ex- 
hibited in consequence of any collu- 
sion, agreement, or understanding 
whatever between the parties.” 
Thompson y. Thompson, 70 Mich. 62, 
65, 37 NW 710. 

[b] Collusion in prosecution of 
suit.—Although adultery is proved 
and petitioner did not connive at it, 
the petition will be dismissed if it 
appears that the parties were acting 
in concert in the prosecution of the 


Se Lloyd v. Lloyd, 30 L Pcs 
48. Butler vy. Butler, 15 P. D. 66; 


Hunt y. Hunt, 47 L. J. P. D. & Adm. 22. 
49. Reed v. Reed, 86 Mich. 600, 
49 NW 587; Taylor v. Taylor, 6-Tenn. 
Give cAVa268: 
50. Loveren vy. Loveren, 106 Cal. 
509, 39 P 801; Rosenfeld v. Rosen- 
feld, 67 Mo. A. 29. 


51. Hawaii—Peleaumoku vy. Ma- 
kaneole, 19 Hawaii 68. 
Ill.—Frank v. Frank, 178 Ill. A. 


557. 

N. J.—McCauley v. McCauley, 88 
Node Dg8927 103 VAL 20: 

N. Y.—Cowan v. Cowan, 23 Misc. 


N. D—Wiemer v. Wiemer, 21 N. D. 
371, 130 NW 1015. 

Fa.—Taylor v. Taylor, 17 Pa. Dist. 
642, 35.Pa. Co. 385; Pietz v. Pietz, 20 
PacDist poids 38eha. Combes. 
Eng.—Todd v. Todd, L. R. 1 P. & 
. 1214; Gethin vy. Gethin, 31 L. J. PB. 
& M. 43. 

[a] Rule applied.—Under a stat- 


ute defining collusion, as a ground 


[§§ 214-217 


a divoree is granted,** or by the mutual desire of the 
parties to be divorced;5* and hence it is not col- 
lusion to abstain from making a defense,°® or to 
assist in facilitating the suit by voluntarily accept- 
ing or submitting to service of process,°® or for 
the husband to agree to pay the expenses of an ac- 
tion for divorce to be brought by the wife.®” Where 
a wife has abandoned her husband without cause, 
the fact that, after requesting her to return, he 
does not go after her in person does not show col- 
lusion.®°’ But it is collusion for the parties to agree 
that one shall give an offense which the other may 
set up as a cause for divorce,®® or to apply for a 
divoree for an offense which the other has con- 


[§ 216] b. Commission of Offense by Agree- 
It is collusion for the parties to agree that 
one shall give an offense which the other may set 
up as a cause for divorce.®? 

Collusion in Prosecution of Suit. 


for denying a divorce, as an agree- 
ment between the husband and wife 
that one of them shall commit, or ap- 
pear to have committed, or be repre- 
sented in court as having committed, 
acts constituting a cause for divorce, 
to enable the other to obtain a di- 
vorce, it was held that “represented,” 
within the statute, means misrepre- 
sented, and such collusion is not 
proved by evidence failing to show 
any agreement between the husband 
and wife that one of them should 
commit or appear to have committed 
acts constituting cause for divorce, 
where it does not appear that defend- 
ant was represented as having com- 
mitted acts for such purpose, which 
he had not committed. Wiemer v. 
Wiemer, 21 N. D. 371, 180 NW 1015. 

{b] Great desire of parties to be 
divorced (1) is not collusion. Mc- 
Cauley v. McCauley, 88 N. J. Eq. 392, 
103: A 20;, Taylor v. Taylor, 17 Pai 
Dist. 642, 648, 35 Pa. Co. 385; Crews 
v. Crews, 3 Hagg. Eccl. 123, 5 Eng 
Eecl 45. (2) “For the injured party 
ought not to be deprived of his or her 
rights simply because the other party 
desires to be divorced.” Taylor v. 
Taylor, supra. 

{c] Agreement by agent.—Where 
a wife sent her son to her husband 
to inform him that she desired a 
divorce, and the husband for the 
avowed, purpose of furnishing evi- 
dence committed adultery, and the 
son communicated the facts to the 
wife, she was not entitled to a di- 


vorce. Cowan v. Cowan, 23 Misc. 754, 
53 NYS 93. 
52. Ham v. Twombly, 181 Mass. 


170, 68 NE 336; Rapp v. Rapp, 162 
Mo. A. 673, 145 SW 114; Schlesinger 
¥, cclinger, 112 App. Div. 853, 98 NYS 

loys abe 


53. Doose v. Doose, 


‘387; Hudson v. Hudson, 176 Mo. A. 


69, 162 SW 1062; Erwin-v. Erwin, 
(Tex. Civ. A.) 40 SW 53. 

54. Taylor v. Taylor, 17 Pa. Dist. 
642, 35 Pa. Co. 385; Preston v. Pres- 
ton, 26 Pa. Co. 306. 

55. See ,infra § 217. 

56. See infra § 217. 

as hee infra § 217. 

; amere vy. Lamere, 41 : 
475, 84 P 26. eae 


eee ee ese § 216. 
b aylor v. Taylor, 1 i ist. 
642, 38 Pa. Co. 385.. cone ot! 


Condonation and its effect see su- 
as ae ct seq. 

b untley v. Huntley, 73 Hun 
261, 26 NYS 266; Chwanten Cowan, 
23 Misc. 754, 53 NYS 93; Taylor v. 
Taylor, iv Pa, Dist. 642) $38 Paraco: 
385; Wiihelmi_ vy. Wilhelmi, 9 Pa. 
Dist. 685, 26 Pa. Co. 312; Todd v. 
Lodd LAR. IWWPee pei 

Commission of offense without 
agreement see supra §§ 214, 215: in- 
fra § 217. ; : ; 


For later cases, deveiopmentse anc changer in 


the law see cumulative Annotations, same title, page and note num 


ber. 


§§ 217-219] 


An agreement between the parties to withhold evi- 
dence tending to weaken complainant’s case,°? or 
to suppress facts constituting a good defense,®* bars 
The failure of the guilty party, however, 
to appear and defend does not deprive complain- 
ant of his remedy,®* unless the default is the result 
Nor is a complainant deprived of 
his remedy by defendant’s voluntary acceptance of 
or submission to service,°® or by defendant’s vol- 
untary appearance for the purpose of defending.®* 
So it is not collusive for the husband to agree to 
pay the expenses of a suit for divorce to be brought 
The withdrawal of defendant’s an- 
swer after an agreement between the parties as to 
a division of property is not alone sufficient to show 
collusion,®® although the withdrawal of an answer is 


a divorcee. 


of agreement.® 


by the wife.®§ 


62. Pietz v. Pietz, 20 Pa. Dist. 311, 


38 Pa. Co. 538; Bacon v. Bacon, 25 
Wkly. Rep. 560. 
63. Edleson v. Edleson, 179 Ky. 


300, 200 SW 625; Goewey v. Goewey, 
42 Pa. Co. 568; Butler v. Butler, 15 
BP) Ds 66} Jessop v. Jessop, 7 Jur. N.S. 
609; Hunt v. Hunt, 47 L. J. P. & Adm. 
22. See also supra §§ 2138, 215. 

[a] Suppression of counter- 
charges.—Where both parties are 
guilty and they agree to present be- 
fore the court the guilt of only one 
of them, a divorce will be denied. 
Gray v. Gray; 31 L. J. P. & M. 83. 

64. Mo.—Hudson vy. Hudson, 176 
Mo. A. 69, 162 SW 1062. 

N. J.—Pohlman v. Pohlman, 60 N. 
J. Eq. 28, 46 A 658; Drayton v. Dray- 
ton, 64: N. J. Eq. 298, 38 A 25. 

Pa.—Taylor v. Taylor, 17 Pa. Dist. 
642, 35 Pa. Co. 385; Lyon v. Lyon, 13 
Pa. Dist. 623; Preston v. Preston, 26 
Pa. Co. 306 


& M. 6. 

Ont.—Magurn vy. Magurn, 11 Ont. 
ALS art 

{a] “No inference of collusion 


should be drawn from the mere fact 
of nonresistance, though such fact 
may be regarded as an important ele- 
ment in circumstantial evidence from 
which such an inference would be 
permissible.’ Hudson v. Hudson, 176 
Mo. A. 69, 72, 162 SW 1062. 

65. Hudson v. Hudson, 176 Mo. A. 
69, 162 SW 1062; Sheehan v. Sheehan, 
77 N. J. Eq. 411, 77 A 1063, 140 AmSR 
566; Pietz v. Pietz, 20 Pa, Dist. 311; 
38 Pa. Co. 538; Baturin v. Baturin, 
20 Pa. Dist. 43; Barnes v. Barnes, 
L. R. 1 P. & D. 505. But see Sebas- 
tian v. Rose, 135 Ky. 197, 204, 122 SW 
120 (‘a defendant to an action for 
divorce may decline to defend, even 
though he has a defense. The act 
may be the result of agreement’). 

{a] Thus a divorce was denied 
upon proof that plaintiff told her 
husband that she proposed to secure 
a divorce for abuse and nonsupport, 
and he told her to go ahead and he 
would make no defense. Latshaw v. 
Latshaw, 18 Pa. Super. 465. 

[b] Dismissal without prejudice. 
—An agreement between husband 
and wife that the wife should pro- 
cure a divorce, and that no defense 
should be made, the husband having 
furnished money to the wife to bring 
the suit, was collusive, requiring the 
dismissal of the suit, without preju- 
dice, however, to the right to insti- 
tute another suit not collusive. Shee- 
han v. Sheehan, 77 N. J. Eq. 411, 77 
A 1063, 140 AmSR 566. 

66. Loomis v. Loomis, 20 Pa. Dist. 
731; Wheeler v. Wheeler, 20 Pa. Dist. 


723; Whitney v. Whitney, 14 Pa. 
Dist. 161. 
67. Dusenberry v. Dusenberry, 20 


Pa. Dist. 678; Lyon v. Lyon, 13 Pa. 
Dist. 623. 

68. Taylor v. Taylor, 17 Pa. Dist. 
642, 35 Pa. Co. 385. 

69. Erwin v. Erwin, (Tex. Civ. A.) 
40 SW_ 53. 

70. Leavitt v. Leavitt, 13 Mich. 
452; Hudson vy. Hudson, 176 Mo. A. 


Eng.—Harris Vorklarniswoto dun Jeers 


; DIVORCE 


court.?° 


[§ 219] 


69, 162 SW 1062. 

71. McCarthy v. McCarthy, 36 
Conn. 177; Holcomb v. Holcomb, 100 
Mich. 421, 59 NW 170; Dodge v. 
Dodge, 98 App. Div. 85, 90 NYS 438; 
Maylor v. Naylor, i= Pa. Dist. 642; 
643, 35 Pa. Co. 385; Preston v. Pres- 
ton, 26 Pa. Co. 306. 

“The guilty party may facilitate 
the proofs and smooth the asperities 
of the litigation without injuring the 
cause.” (Taylor v. Taylor, supra. 

72. Holcomb v. Holcomb, 100 
Mich. 421, 59 NW 170. 

[a] A stipulation to strike from 
the complaint the charge of adultery, 
and agreeing that the case be tried 
on a charge of crueity. does not show 


collusion. Holcomb v. Holcomb, 100 
Mich. 421, 59 NW 170. 

73.' McCarthy v. McCarthy, 36 
Conn. 27075 

74. Ga.—Swearingen v. Swearing- 
en, 19 Ga. 265. 


165 
NW 96 
N. J.—Griffiths v. Griffiths, 69 N. J. 
Eq. 689, 60 A 1090; G. v. G., 67 N. J. 
Eq. 30, 56 A 736. 
N. Y.—Richardson v. Richardson, 
114 NYS 912, 914. 
Or.—Adams v. Adams, 12 Or. 176, 
6-B. 61% 
Pa.—Merriman v. Merriman, 2 Pa. 


Iowa.—Chapman vy. Chapman, 


Dist. 282. 

Tex.—Powell v. Powell, (Civ. A.) 
170 SW 111. . 

See also supra § 179. 

“The right to relief... must be 


predicated as well upon good faith 
of and honest performance by the 
complaining party as upon bad faith 
and nonperformance on the part of 
the other party.” Richardson v. 
Richardson, supra. 

Bad faith as shown by separation 
agreement and lapse of time see su- 
pra § 189. 

75. Swearingen vy. Swearingen, 
19 Ga. 265; Powell v. Powell, (Tex. 
Civ. A.) 170 SW 111. 

[a]. Mere persuasion of importu- 
nity does not amount to undue influ- 
ence, and hence the fact that plain- 
tiff's mother influenced her to sue 
for a divorce is no defense unless the 
influence of the mother was such as 
to deprive plaintiff of her free will 
and choice. Powell v. Powell, (Tex. 
Civ. A.) 170 SW 111. 


76. Adams v. Adams, 12 Pea 176, 6 
P 677. See also supra §§ 6 A 
77. Boeck vy. Boeck, 29 vas. 639, 


161 P 576; Stoneburner v. Stoneburn- 
er, 11 Ida. 603,. 838 P 938; Egbers v. 
Egbers, 79 Wash. 72, 139 P 767. See 
also cases infra note 78. 

“There must be an injured and a 
guilty party.” Alexander v. Alexan- 
der, 140 Ind. 555, 38 NE 855. 

[a] The words “good conduct” in 
a statute providing that where di- 
vorce proceedings are ex parte, the 
court shall require proof of the good 
conduct of petitioner and be satisfied 
that he or she is the innocent and in- 
jured party, have reference to the 
conduct of petitioner in his or her 
marital relations as » distinguished 
from his or her relations to society 


‘La. Ann. 


(19C.J.] 93 


a circumstance demanding the close scrutiny of the | 
An arrangement facilitating the trial, and 
not resulting in imposition on the court, will not be 
deemed collusive,’! as for instance a stipulation 
agreeing that cruelty may be substituted for adult- 
ery as the ground for divorce,’? or agreeing to a 
compromise, whereby opposition to a petition is 
withdrawn, upon the suggestion of the trial judge.”* 
[§ 218] K. Lack of Sincerity. A suit for di- 
vorce must be brought in good faith,’+ without un- 
due influence by third persons,’® and for the sole 
purpose of redressing matrimonial wrongs.7® 
L. Recrimination—l. 
Divorce is a remedy for the innocent against the 
guilty ;*7 hence if both parties are equally at fault, 
a divorce will not be granted.’® This is known as the 


General Rule. 


in general. Reed v. Reed, 39 Mo. A. 
473. 

78. Ark.—Wilson v. Wilson, 128 
Ark. 110, 193 SW 504; Landphair v. 
Landphair, 165 SW 960; Malone v. 
Matone, 76 Ark. 28, 88 SW 840; Cate 
v. Cate, 53 Ark. 484, 14 SW 675. 

Cal.—Mayr v. Mayr, 161 Cal. 134, 
118 P 546. 

Ida.—-Stoneburner v. Stoneburner, 
11 Ida. 603, 612, 83 P 938 [cit Cyc]. 
igi Howard v. Howard, 47 Ill. A. 

Ind.—Alexander v. Alexander, 140 
Ind. 555, 38 NE 855; Armstrong v. 
Armstrong, 27 Ind. 186; McCoy v. 
McCoy, 3 Ind. 555. 

Iowa.—Loughran v. Loughran, 134 
NW 1091; Anderberg v. Anderberg, 
91 NW 1071. 

Kan.—Franklin vy. Franklin, 53 
Kan. 143, 35 P 11185 Burkery.) Burke; 
44 Kan. 307, 24 P 466, 21 AmSR 283. 

Ky.—Smith v. Smith, 181 Ky. 55, 
203 SW_ 884. 

La.—Castanédo v. Fortier, 34 La. 
Ann. 1385; Dillon v. Dillon, 32 La. 
Ann. 643; Trowbridge v. Carlin, 12 
882; Neulet v. Dubois, 6 
La. Ann, 4038. 

Mich.—Ortman vy, Ortman, 92 Mich. 
172, 52 NW 619. 

Minn.—Jokela v. Jokela, 111 Minn. 
403, 127 NW 391. 

Mo.—Shearer v. Shearer, 189 SW 
592; Nagel v. Nagel, 12 Mo. 58; Ry- 
an v. Ryan, 9 Mo. 539; Elder v. Elder, 
(A.) 186 SW 530, 532; Gruner v. 
Gruner, 183 Mo. A. 157, 165 SW 865; 
Collett v. Collett, 170 Mo. A. 590, 157 
SW 90; Barth v. Barth, 168 Mo. A. 
423, 151 SW 769; Wallner v. Wallner, 
167 Mo. A. 677, 150 SW 1082; Libbe 
v. Libbe, 157 Mo. A. 701, 1388 SW 685; 
Rutledge v. Rutledge, 150 Mo. A. 661, 
139 SW 1180; Wells v. Wells, 108 Mo. 
A. 88, 82 SW 1108; Lawlor v. Lawlor, 
76 Mo. A. 637. 

Nebr.—Peyton v. Peyton, 97 Nebr. 
663, 151 NW 150; Goings v. Goings, 
90 Nebr. 148, 1383 NW 199. 

N. J.—White v. White, 64 N. J. Eq. 
84, 53 A 23; Test v. Test, 19 N. J. Ha. 


eaee 
Y.—Rose v. Rose, 52 Hun 154, 4 
NYS SHGHEEV Lede vc ’s. H., 40 Barb. 


17" ING On. 
530. 

N. D.—Hollinger v.-Hollinger, 38 
N. D. 636, 166 NW 519. 

Oh.—Mattox v. Mattox, 2 Oh. 233, 
15 AmD 547. 

Or.—Mosier v. Mosier, 89 Or. 477, 
174 P 732; Hengen v. Hengen, 85 Or. 
155, 166 P 525; Spady v. Spady, 79 Or. 
421, 155 P 169; Matlock v. Matlock, 
72 Or. 330, 143' P£1010; 1011 [cit. Cy cis 
Hanson v. Hanson, 70 Or. 469, 142 P 
348: 3Crimi\v. Crim, 66: Orii258" 1347 
13; Boon vy. Boon, 12 Or. 437, 8 P 
450; Adams vy. Adams, 12 Or. 176, 6 
PlGeite 

Pa.—Riester. v. Riester, 26 Pa. Co. 
310; Vellis v. Vellis, 4 Pa. Co. 100. 

Porto Rico.—Fernandez v. Hern&n- 
dez, 8 Porto Rico 229 

Tenn.—Dismukes v. 
Tenn. Ch. 266. 

Va.—Haynor v. Haynor, 


N. C.—Horne v. Horne, 


Dismukes, 1 
ZV hs 
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doctrine of recrimination,’® and rests upon the 
equitable maxim that he who comes into equity 
must come with clean hands;*° but the rule is not 
infrequently relaxed on grounds of publie policy or 
the peculiar exigencies of the case, and compara- 


tive rectitude is considered.®t 
[§ 220] 2. 


Offenses Pleadable in Recrimination 
—a. In General. The general rule is that, to consti- 
tute a defense of recrimination, the misconduct of 
which complainant is guilty must be such as in it- 
self to afford defendant ground for divorce.*? Thus 
it has generally been held that cruelty as a recrimi- 
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that she ceased 


natory charge must amount to legal cruelty.°* The 


123, 70 SE 531. 

Wash.—Egbers v. Egbers, 79 Wash. 
72, 74, 139 BP» 767 [eit Cyc]; Ellis v. 
Ellis, 77 Wash. 247, 137 P 453; Pierce 
v. Pierce, 68 Wash. 415, 123 P 598; 
Bickford v. Bickford, 57 Wash. 639, 
107 P 837; Wheeler v. Wheeler, 38 
Wash. 491, 80 P 762: Stenley v. Stan- 
ley, 24 Wash. 460, 64 P 732; Colvin v. 
Colvin, 15 Wash. 490, 46 P 1029; Mc- 
Dougall v. McDougall, 5 Wash. 802, 
32) P 749, 

W. Va.—Hall v. Hall, 69 W. Va. 
175, 71 SH 103, 34 LRANS 758. 

Eng.—Proctor v. Proctor, 2 Hagg. 
Const. 292; Beeby v. Beeby, 1 Hagg. 
Const. 789, 3 EngEccl 338. 

“AS divorce will not be granted 
where both parties are guilty of a 
violation of the marital obligation.” 
Morrison v. Morrison, 62 Mo. A. 299, 
302 [quot with appr Elder v. El- 
der, supra]. 

{a] Rule applied.—Under a stat- 
ute which provides for a divorce on 
application of either party for any 
other cause deemed sufficient, where 
the court “shall be satisfied that the 
parties can no longer live together,” 
where the court has found that “such 
estrangement is so great that the 
parties cannot henceforth peaceably 
live together,’ a divorce will yet be 
denied where it appears that their 
failure to live together is due to 
their own obstinacy, and that in re- 
gard to the quarrels and disagree- 
ments which caused the estrange- 
ment both parties were equally at 


fault. Colvin v. Colvin, 15 Wash. 490, 
46 P 1029. _ 
{b] Origin.—(1) The doctrine of 


recriminatory defenses is of ancient 
origin and is as old as the rules of 
equity. Stoneburner v. Stoneburner, 
11 Ida. 603, 83 P 938. (2) The de- 
fense was recognized by the Hebrew 
Law (Deuteronomy XXII vs 13-19) 
and seems to have formed a part of 
the civil and canon law. Proctor v. 
Proctor, 2.Hagg. Const. 292; Beeby 
v. Beeby, 1 Hagg. Const. 789, 3 Eng 
Eccl 338. 

[ec] Where divorce statutes make 
mo reference to recrimination the 
eourt will assume that the legisla- 
ture intended to adopt the general 
principles which had governed the ec- 
elesiastical courts in England in re- 
spect thereto, so far as those prin- 
ciples are applicable and reasonable. 
. Morrison v. Morrison, 142 Mass. 361, 

8 NE 59, 56 AmR 688; Robbins v. 
Robbins, 140 Mass. 528, 5 NE 837, 54 
AmR 488. 

79, Cal.—Cassidy v. Cassidy, 63 
Cal. 352; Conant v. Conant, 10 Cal. 
249, 70 AmD 717. 

Ky.—Smith v. Smith, 181 Ky. 55, 
203 SW 884. 

N. D.—Hoellinger v. Hoellinger, 28 
N. D. 636, 166 NW 519. 

Tex.—Staples vy. Staples. (Civ. A.) 
136 SW 120. 

Wis.—Hiecke v. Hiecke, 163 Wis. 
171, 175, 157 NW 747, AnnCas1918B 
497; Pease v. Pease, 72 Wis. 136, 39 
NW 133. 

“Recrimination in divorce law is 
the defense that the applicant has 
himself done what is ground for di- 
vorce.” Hiecke vy. Hiecke, supra. 

gs0. Kan.—Day v. Day, 71 Kan. 


885, 80 P 974, 6 AnnCas 169. 

Mich.—Hoff v. Hoff, 48 Mich. 281, 
12 NW 169. 

Oh.—Mattox v. Mattox, 2 Oh. 233, 
15 AmD 547. 

Or.—Hengen vy. Hengen, 85 Or. 155, 
166 P 525; Beckley v. Beckley, 23 
Or. 226, 31 P 470. 

Vt.—Tillison y. Tillison, 63 Vt. 411, 
414, 22 A 581. 

W. Va.—Wass v. Wass, 41 W. Va. 
126, 23 SH 537. 

“The doctrine of recrimination in 
divorce cases rests upon the prin- 
ciple that a person shall not be per- 
mitted to complain of a breach of a 
contract which he has himself vio- 
lated, or of an injury, when he is 
open to a charge of the same nature; 
that he who has violated his mar- 
riage vow should be deprived of his 
remedy of divorce, although his wife 
is unfaithful. From this it logically 
follows that proof of any statutory 
cause for divorce, uncondoned, is a 
complete defence in a case of this 
kind.” Tillison v. Tillison, supra. 

81. Weiss v. Weiss, (Mich.) 140 
NW 587; Staples v. Staples, (Tex. 
Civ. A.) 1386 SW 120; Schirmer v. 
Schirmer, 81 Wash. 1, 145 P 981; 
Hiecke v. Hiecke, 163 Wis. 171, 157 
NW 747, AnnCasi918B 497. 

{a] Where it is apparent that the 
parties cannot live together as hus- 
band and wife, a divorce is properly 
granted to each party notwithstand- 
ing they mistreated each other and 
accused each other violently of infi- 
delity, especially as a divorce in fa- 
vor of either would necessarily di- 
vorce both. Schirmer v. Schirmer, 84 
Wash. 1, 145 P 981. 

[b] Thus a divorce may be grant- 
ed where both parties are blamabie, 
if they are not equally at fault and 
the evidence establishes the right of 
one of them to a divorce. Staples v. 
Staples, (Tex. Civ. A.) 136 SW 120; 
Johnsen v. Johnsen, 78 Wash. 423, 
139 P 189, 1200; McAllister v. McAl1- 
lister, 28 Wash. 613, 69 P 119; Fields 
v. Fields, 2 Wash. 441, 27 P 267. 

82. Ida.—Stoneburner v. Stonebur- 
ner, 11 Ida. 603,:83 ©) $38: 

Nebr.—Peyton v. Peyton, 97 Nebr. 
663, 151 NW 150. 

N. J.—Calichio v. Calichio, 85 N. J. 
Eq. 213, 96 A 658; Epley v. Epley, 83 
N. J. Eq. 214, 89 A 1028; Seibert v. 


Seibert, (Ch.) 838 A 230. 

N. Y.—De Marco v. De Marco, 116 
App. Div. 304, 101 NYS 600. 

N. C.—House v. House, 131 N. CG. 
140, 42 SE 546. 


Tex.—tTrigg v. Trigg, 18 SW 313. 


apy ales ws Aldrich,-221, “Ont. 
447. 
83. Cal.—White v. White, 82 Cal. 


427, 23 P 276, 7 LRA 799. 

Ill._— Garrett v. Garrett, 252 ill. 318, 
96 NE 882. 

Ind.—Shores v. Shores, 23 Ind. 546. 
me ON oe tary v. Pierce, 33 Iowa 

8. 

Md.—Childs vy. Childs, 49 Md. 509. 

Mass.—Morrison y. Morrison, 142 
Mass. 361, 8 NE 59, 56 AmR 688. 

Mich.—Warner v. Warner, 54 Mich. 
492, 20 NW 557. 

Mo.—Hofiman y. Hoffman, 43 Mo. 
547; Griesedieck v. Griesedieck, 56 


|Mo. A. 94. 
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misconduct must also have been committed by plain- 
tiff knowingly and without connivance, justification, 
or excuse. Thus a wife who, after being deserted 
by her husband, contracts a second marriage in the 
bona fide belief that her first husband is dead is not 
thereby barred from obtaining a divorce from the 
first husband because of his adultery,*° provided 


cohabitation with the second hus- 


band as soon as it came to her knowledge that the 
former husband was living.8* Adultery as a recrimi- 
. natory charge is not sustained by a mere belief, al- 
though justified by gravely suspicious circum- 


Nebr.—Kikel v. Kikel, 25 Nebr. 256, 
41 NW 180. 

N. H.—Bailey v. Bailey, 67 N. H. 
402, 29 A 847. 
ae J.—Harvey v. Harvey, (Ch.) 7 A 

Wash.—Nordlund v. Nordlund, 97 
Wash. 475, 166 P 795, LRAI1918A 59; 
Denison v. Denison, 4 Wash. 705, 30 
PE ROO! 

Wis.—Hiecke y. Hiecke, 163 Wis. 
171, 157 NW 747, AnnCasi1918B 497. 

{a] Grounds for limited divorce. 
—Abandonment and cruelty, being 
grounds for a limited divorce only, 
cannot be pleaded in New York in de- 
fense of an action for absolute di- 
vorce on the ground of adultery. 
Ca eon v. Griffin, 23 HowPr (N. Y.) 
Misconduct constituting excuse, 
justification, or provocation see supra 
§ 172 et seq. 

84. Ill1—Klekamp v. Klekamp, 275 
a 98, 113 NE 852, AnnCasi918A 


La.—Barringer v. Dauernheim, 127 
La. 679, 53 S 923. 

N. H.—Gordon y. Gordon, 77 N. H. 
597, 92 A 546. 

N. C.—Hause v. Hause, 131 N. C. 
140, 42 SE 546. 

Wis.—Hiecke v. Hiecke, 163 Wis. 
171, 157 NW 747, AnnCasi918B 497. 

Eng.—Snook vy. Snook, 67 L. T. Rep. 
N. S. 389 (where a petitioner acted 
purely in ignorance of the law and 
had no intention to commit adultery, 
the discretion conferred upon the 
court by the Matrimonial Causes Act 
of 1857 should be exercised in his 
favor). 

[a] Connivance.—The recrimina- 
tory charge of adultery cannot be 
urged by a person who has connived 
at the offense. Klekamp vy. Klekamp, 
275 Ill. 98, 118 NE 852, AnnCas1918A. 
663; Leidig v. Leidig, 2-Pa. Dist. 529, 
13 Pa. Co. 29. See also supra § 208. 

{b] Justification—When a wife 
was justified in leaving her husband 
because of his adultery, her subse- 
guent conduct would not bar her 
right to’ a divorce on the ground of 
the husband’s adultery. Leidig v. 
Leidig, 2 Pa. Dist. 529, 138 Pa. Co. 29, 
See also supra § 171. 

{c] Abandonment conducing to 
adultery.—If the adultery was com- 
mitted by complainant after a willful 
abandonment by defendant, and can 
in any sense be considered as having 
been induced by the abandonment, it 
will not bar a divorce for the aban- 
donment. House v. House, 131 N. C. 
140, 42 SE 546; Setzer v. Setzer, 128 
N. C. 172, 38 SE 730, 88 AmSR 666; 
Steele, v. Steele, 104 N.C. 6381, 10 
SE 707; Tew v. Tew, 80 N. C. 316, 20 
AmR 84; Foy v. Foy, 35 N. C. 90; 
Whittington v. Whittington, 19 N.C 
ee oo: also supra § 172. ; 

- mith _v. Smith, 64 Iowa 682, 
21 NW 137; Whippen v, Whippen, 147 
Mass. 294, 17 NE 644; Whitworth v. 
Whitworth, [1893] P. 85; Freegard v. 
Freegard, 8 P. D. 186; Joseph v. Jo- 
one Soc & M. 96; Potter v. 

otter, -oLveD. GING iSamire 

also supra § 174. s Saleh. tee 
ae Matthewson 


V. Matt hewson 
Toa ee 456, ; 
782. 


28 A 801, 49 AmSR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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stances ;§* nor is a mere intention on complainant’s 
part to’ form an adulterous connection sufficient to 


defeat his action.§8 


[$ 221] b. Same Offense as That Complained 
of. Since a divorce cannot be granted if the par- 
ties are equally at fault,®° it follows that if com- 
plainant has been guilty ‘of the same offense as de- 
fendant, there can be no divorce. 
plainant has committed adultery, no divorce can be 
obtained on the ground of defendant’s adultery.%! 
So if complainant has been guilty of cruelty, a di- 
vorece cannot be obtained because of defendant’s 
eruelty,°? and assuming that both parties can be 
guilty of desertion, the doctrine of recrimination 
applies and neither is entitled to a divorce. 
Different Offense from That Com- 


[§ 222] «. 


87. Nishihara v. Nishihara, 22 Ha- 
waii 189; Drayton v. Drayton, 54 
Neto) L1Gh 2985 135 SAU 2Z5. 


88. Rudd v. Rudd, 66 Vt. 91, 28 
A 869. 

89. See supra § 219. 

90. Cate v. Cate, 53 Ark. 484, 14 


SW 675; Alexander v. Alexander, 140 
ind. 555, 38 NE 855. 


91. Cal.—Brenot y. Brenot, 102 
Gal. 294, 36 P 672. 
Tl.— Davis v. Davis, 19 Ill.’ 334; 


Lenning vy. Lenning, 73 Tl. A. 224 [aft 
176 Ill. 180, 52 NE 46]; Gordon v. 
Gordon, 41 Ill. A. 137 [aff 141 Ill. 160, 
aha 446, 33 AmSR 294, 21 LRA 
87]. 

Ind.—Christianberry v. Christian- 
berry, 3 Blackf. 203, 25 AmD 96. 

Kan.—Burke v. Burke, 44 Kan. 307, 
24 P.465, 21 AmSR 283. 

Ky.—Smith y. Smith, 181 Ky. 55, 
203 SW 884. 

Mad.—Fisher y. Fisher, 93 Md, 298, 


48 A 833. 

Mass.—Clapp v. Clapp, 97 Mass. 
531. 

Mich.—Hoff v. Hoff, 48 Mich. 281, 
12 NW 160. 


Mo.—Hoffman v. Hoffman, 43 Mo. 
547; Duncan v. Duncan, 12 Mo. 157; 
Nagel v. Nagel, 12 Mo. 53. 

N. J.—Drake v. Drake, 87 N. J. Ea. 
385, 100 A 1070, 103 A 6738; Tracey v. 
Tracey, )(Ch.); 43, A 72135) Kuller, Vv. 
Fuller, 41 N. J. Eq. 198, 3 A_ 409; 
Derby vy. Derby, 21 N. J. Eq. 36. 

N. Y.—Peck v. Peck, 44 Hun 290; 
Doe v. Doe, 23 Hun 19; Leseuer v. 
Leseuer, 31 Barb. 330; Smith v. 
Smith, 4 Paige 432, 27 AmD 75; Wood 
v. Wood, 2 Paige 108. 

N. C.—House v. House, 131 N. C. 
140, 42 SE 546; Horne v. Horne, 72 
INC 2030) 

Oh.—Mattox v. Mattox, 2 Oh. 233, 
15 AmD (547; Dunbar v. Dunbar, 
Wright 286. 

Pa.—Yost v. Yost, 54 Pa. Super. 
365; Talley v.. Talley, 29 Pa. Super. 
535 [rev on other grounds 215 Pa. 
281, 64 A 523]; Flick v. Flick, 24 Pa. 
Dist. 227. 

Philippine.—Benedicto v. De la Ra- 
ma, 3 Phin 34 [rev on other 
grounds 201 U. S. 303, 26 SCt 485, 50 


L. ed. 765]. 
Tenn.—Rayl v. Raed (Ch. A.) 64 
SW 309. 


Tex.—Haines v. Haines, 62 Tex. 
216; Oster v. Oster, (Civ. A.) 130 SW 
265. 

Hee v. Shackett, 49 Vt. 
Wis.—Smith v. Smith, 19 Wis. 522. 
Eng.—Evans vy. Evans, [1906] P. 

125; Stoker v. Stoker, 14 P. D. 60; 

McCord v. McCord, L. R. 3 P. & D. 

237: Morgan‘v. Morgan, L. R.1 P. & 

iD: 644; Hutchinson v. Hutchinson, 12 

Jur. N. S. 491; Clarke v. Clarke, 34 

Pe bak Mao 4 Vouell. very ouells 

33 L..T. Rep. N. S. 578; Grosvenor v. 

Grosvenor, 34 Wkly. Rep. 140 (in all 

which cases the courts exercised the 

discretionary power vested in them 
by the Matrimonial Causes Act of 

1857020 & 21 Vict.:c.85_§ 31] and 

refused a decree where both parties 

were guilty of adultery). See Dod- 

son v. Dodson, 54 Wkly. Rep. 220 

{19 C. J.—7] 
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Thus if com- 


(the court in exercising discretion 
under statute granted a decree). 

B. C.—A. v. A., 14 B. C. 165. 

92. Ark.—Cate v. Cate, 53 Ark. 
484, 14 SW 675. 
Gili oe v. Gholston, 31 Ga. 

Iil.—Duberstein v. Duberstein, 171 
Tll. 133, 49 NE 316; Garrett v. Gar- 
rett, 160 Ill. A. 321 [rev on other 
grounds 252 Ill. 318, 96 NE 318]; 


Shoup v. Shoup, 106 Ill. A. 167; How- 
ard v. Howard, 47 Ill. A. 453. 


Ind.—Alexander v. Alexander, 140 
Ind. 555, 38 NE 855. 
1738 Ky. 337, 


Ky.—Stepp v. Stepp, 
198 SW 935. 

La.—Amy v. Berard, 49 La. Ann. 
SO75 22, Si) 48, 

Mich.—Kellogg v. Kellogg, 171 
Mich. 518, 187 NW 249; Morrison v. 
Morrison, 64 Mich. 53, 30 NW 903; 
Stafford v. Stafford, 53. Mich, 522, 19 
NW 201; Soper v. Soper, 29 Mich. 305. 

Minn.—Jokela v. Jokela, 111 Minn. 
403, 127 NW 391. 

Mo.—Hoffman v. Hoffman, 43 Mo. 
547; Hogsett v. Hogsett, (A.) 186 SW 
1171; Elder v. Elder, (A.) 186 SW 
530; Bethel vy. Bethel, 181 Mo. A. 601, 
164 SW 682. 

Nebr.—Shuster v. Shuster, 3 Nebr. 
(Unoff.) 610, 92 NW 208. 

N. Hi—Gordon v. Gordon, 77 N. H. 
597, 92 A 546. 

N. D.—Hoellinger v 
N. D. 636, 166 NW B19. 

Or.—Mosier v. Mosier, 89 Or. 477, 
174 P 732; Beckley v. Beckley, 23 Or. 
2726, 34. 2 470; Wheeler v. Wheeler, 18 
Or. 261, 24 P 900. 

Tex.—Beck v. Beck, 63 Tex. 34; 
Bohan v. Bohan, (Civ. A.) 56 SW 959; 
Cunningham v. Cunningham, 22 Tex. 
Civ. A. 6, 53 SW -7. 


Hoellinger, 38 


Utah.—Hartwell v. Hartwell, 25 
Utah 41, 69 P 255. 
93. Warner v. Warner, 54 Mich. 


492° 20 ,.NW: 557; Test v. Test-19.. NJ 
Eq. 342; Wass v. Wass, 41 W. Va. 
126, 23 SE 537. 

94. Bancroft v. Bancroft, 27 Del. 
9, 85 A 561; Dillon y. Dillon, 32 La. 
Ann, 6438; Thomas v. Tailleu, 13 La. 
Ann. 127; Trowbridge v. Carlin, 12 
La. Ann. 882; Buerfening v. Buerfen- 
ing, 23 Minn. 563; Staples v. Staples, 
(Tex.) 136 SW 120. 


95. Ark.—Wiison v. Wilson, 128 
Ark. 110, 193 SW 504. 

De af v.° Cassidy, 63 Cal. 
352 

Ind.—Alexander v. Alexander, 140 
Ind, 555, 38 NE 855. 

Towa.—Pierce v, Pierce, 33 Iowa 


238. 

Kan.—Day v. Day, 71 Kan. 385, 388, 
80 P 974, 6 AnnCas 169 [cit Cyc]. 

Ky.—Smith v. Smith,-181 Ky. 55, 
203 SW 824. 

Ma.—Green v. Green, 125 Md. 141, 
148, 93 A 400, LRA1915E 972, Ann 
Cas1917A 175 [quot Cyc]. 

Mass.—Watts v. Watts, 160 Mass. 
464, 36 NE 479, 39 AmSR 509, 23 LRA 
187; Morrison v. Morrison, 142 Mass. 
361, 8 NE 59, 56 AmR 688; Cumming 
v. Cumming, 135 Mass. 386, 46 AmR 
476; Handy v. Handy, 124 Mass. 394; 
Clapp v. Clapp, 97 Mass. 531. 

Mo.—Ryan v. Ryan, 9 Mo. 539; 
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plained of. In some jurisdictions, either by force of 
precedent or by statute, an offense committed by 
plaintiff in order to be effectual as a plea in recrimi- 
nation must be of the same character as that relied 
on by him as a ground for divorce.®* 
rule, however, is that the offense pleaded in recrimi- 
nation need not be of the same nature as the of- 
fense which defendant has committed, but any mis- 
conduct on the part of complainant which consti- 
tutes ground for divorce bars his suit without ref- 
erence to the nature of the offense of which he com- 
plains.°> Accordingly in most jurisdictions adultery 
is a bar in recrimination to a suit for divorce based 
on defendant’s eruelty,®® and in some jurisdictions 
on defendant’s commission of an infamous crime.°” 
So too it has generally been held that adultery is a 


The general 


Shearer v. Shearer, (A.) 189 SW 592; 
Elder y. Elder, (A.) 186 SW _ 530; 
Speiser v. Speiser, 188 Mo. A. 328, 175 
122; Libbe v. Libbe, 157 Mo. A. 
138 SW 685: Morrison vy. Morri- 
62 Mo. A. 299. 

. H.—Bailey v. Bailey, 67 N. H. 
29 A 847, 

N. J.—Tracey v. Tracey, (Ch.) 43 
Awtil32) LestaVvie Dest, sh9 iN dspd. o420 

N. ¥.—Deisler v. Deisler, 59 App. 
Div. 207, 60 NYS 326; Crow v. Crow, 
ai NYCivProc 423. 

N. D.—Hoellinger v. Hoellinger, 38 
N. D. 636, 166 I1TW 519: 

Or. —Beckley v. Beckley, 23 Or. 226, 
31 P 470; Wheeler v. Wheeler, 18 Or. 
261, 24 P-900. 

Pa.—Hugo v. Hugo, 21 Pa. Co. 607, 
9 Kulp 280. 

Vt.—Walker v. Walker, 104 A 828; 
Rudd v. Rudd, 66 Vt. 91, 28 A 869; 
Tillison v. Tillison, 68 Vt. 411, 22 A 
531; Shackett v. Shackett, 49 Vt. 195. 

W. Va.—Wass v. Wass, 41 W. Va. 
126, 23 SE 537. 

Wis.—Hiecke v. Hiecke, 163 Wis. 
171, 157 NW 747, AnnCas1918B 497; 
Fees v. Pease, 72 Wis. 136, 39 NW 

Can.—Pilnik v. Numizinski, 16 Que. 
Super. 2381. 

[a] In New York the adultery of 
a wife, established in an action 
against her by her husband for di- 
vorce, wherein the husband was de- 
nied relief for his adultery, is not 
misconduct precluding the wife from 
maintaining a suit for a separation. 
Hawkins v. Hawkins, 110 App. Div. 
42, 96 NYS 804. 
aot Ala.—Ribet v. Ribet, 39 Ala. 

Colo.—Redington v. Redington, 2 
COLO PACES AOE. Slats 

Ga.—Johns v. Johns, 29 Ga. 718. 

Ill.—Zimmerman v. Zimmerman, 
242 Till. 552, 90 NE 192; Decker v. 
Decker, 193 Ill. 285, 61 NE 1108, 86 
AmSR 325, 55 LRA 697; Whitlock v. 
Whitlock, 187 Ill. A. 165 [rev on oth- 
er grounds 268 Ill. 218, 109 NE 6]. 

Mich.—Stiehr v. Stiehr, 145 Mich. 
297, 108 NW 684. 

Mo.—Ryan v. Ryan, 9 Mo. 539. 

N. Y.—Doe v. Roe, 23 Hun 19 
foverr Henry v. Henry, 26 N. Y. Su- 
per. 614, 17 AbbPr 411, 27 HowPr 5; 
Terhune v. Terhune, 40 HowPr 258] 
(holding that adultery of the wife is 
*i11 conduct” as that term is used 
in a statute authorizing defendant in 
an action for a separation for cruelty 
to show ill conduct of complainant 
as a defense). 

Tex.—Oster v. Oster, (Civ. A.) 130 


SW 265. 
an Dappee cere v. Shackett, 49 Vt. 


Wis.—Hubbard v. Hubbard, 74 Wis. 
650, 483 NW 655, 6 LRA 58. 

Eng.—Grossi v. Grossi, L. R. 3 P. 
& D. 118; Best v. Best, 1 Add. Eccl. 
411; Watkyns v. Watkyns, 2 Atk, 96, 
26 Reprint 96; Dillon v. Dillon, 3 
Curt. Eccl. 86. 

OT Cai Cm Velie 6 Obie Clade 
135 (under Acts [1832] No. 59 § 1, 
which makes the husband’s commis- 
sion of an infamous crime and flight 
from justice a ground of divorce, 2 


96 [190.J.] 


bar in recrimination to a suit for divorce based on 
But according to some au- 
thorities adultery itself by a libelant after deser- 
tion by defendant will not deprive the libelant of his 
right to a decree for desertion;®® and where one 
spouse is justified in leaving the other, the commis- 
sion of adultery by the spouse so leaving after the 
separation will not operate as a bar to a divorce for 
the misconduct which caused the desertion.* Like- 
wise it has generally been held that cruelty, if suffi- 
cient to constitute cause for divorce,? may be set 
up in recrimination of a charge of adultery,’ al- 
though there are cases to the contrary.* And as a 
general rule desertion will bar a suit based either 
upon defendant’s cruelty,® or upon an act of adul- 
tery subsequently committed by defendant,* although 
according to some authorities desertion is not a 
sufficient recriminatory defense to a suit for divorce 
on the ground of adultery;* and since separation by 
mutual consent does not constitute desertion,’ the 
rule does not apply to adultery committed after a 
It has been held that, where 


defendant’s desertion.®§ 


voluntary separation.° 


wife guilty of adultery cannot claim 
a divorce for the homicide of her 
paramour by her husband). 

98. Colo.—Redington v. 
ton, 2"Colo: A. 8). 29°P Sit: 


Reding- 


Ind.—Hikenbury v. Hikenbury, 33 
Ind. A. 69, 70 NE 837. 
Mass.—Whippen v. Whippen, 147 


Mass. 294, 17 NE 644. 
ee J.—Reid v. Reid, 21 N. J. Eq. 


s Or.—Earle vy. Earle, 43 Or. 293, 72 


976. 
R. I.—Matthewson v. Matthewson, 
18 R. I. 456, 28 A 801, 49 AmSR 782. 

99. Ristine v. Ristine, 4 Rawle 
(Pa.) 460; Mendenhall v. Mendenhall, 
12 Pa. Super. 290. Contra Vellis v. 
Vellis, 4 Pa. Co. 100. 

re. Setzer v. Setzer, 128 N; C. 170, 
38 SE 731, 83 AmSR 666; Tew v. Tew, 
80 N. C. 316, 30 AmR 84; Leidig v. 
Leidig, 2 Pa. Dist.'529, 13. Pa.Co. 29. 

2. See supra §§ 80 et seq, 220. 

3. Ky.—Smith v. Smith, 181 Ky. 
55, 203 SW 884. 

Mo.—Nagel v. Nagel, i2 Mo. 53; 
Willett v. Willett, (A.) 196 SW 1058. 

Nebr.—Wilson v. Wilson, 89 Nebr. 
749, 755, 182 NW 401 [quot Cyc]. 

N. J.—Reading v. Reading, (Ch.) 5 
A ake 

R. I.—Church v. Church, 16 R. I. 
667, 19 A 244, 7 LRA 385. 

Vt.—Tillison v. Tillison, 63 Vt. 411, 
220A bs. 

Wis.—Pease v. Pease, 72 Wis. 136, 
39 NW 133. 

{a] In England, (1) under the ec- 
clesiastical law, when there were no 
judicial dissolutions of valid mar- 
riages, and divorces from bed and 
board were allowed only for the two 
causes of adultery and cruelty, cruel- 
ty could not be pleaded in bar to a 
charge of adultery. Dillon v. Dillon, 
8 Curt. Eccl. 86, 7 EngEccl 377; El- 
dred v. Eldred, 2 Curt. Eccl. 376, 7 
EngEcecl 144; Moorsom y. Moorsom, 
3 Hage. Eccl. 87, 5 EngEccl 28; Har- 


ris" v. Harris, > 2) Hass EHcel. "376. 
4 EngEccl 160; Chambers Vv. 
Chambers, 1° Hagg. Const... 439, 
4 EngEccl 445; Forster v. Fors- 
ter, 1 Hagg. Const. 144, 4 EngEccl 
368; -Cocksedge _v. _Cocksedge,\. 1 
Rob. Eccl. 90. (2) But under the 


Matrimonial Causes Act of 1857 (20 
& 21 Vict. c 85 § 31) the court has 
discretionary power to allow or dis- 
allow the recriminatory defense of 
cruelty in cases where petitioner 
proves 
man, 29 L. J. P. & M. 54), 
divorce for adultery will not ordi- 
narily be granted where complainant 
has been guilty of cruelty (Ratcliff 
Vv. Ratelif: .6 dur. N. S.° 714). 

4 Bancroft vy. Bancroft, 27 Del. 
9, 85 A 561; Zimmerman vy. Zimmer- 


adultery (Pearman vy. Pear-|! 
(3) and a| 
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[§ 224] 


before the suit 


man, 242 Tll. 552, 90 NE 192; Stiles 
v. Stiles, 167 Tll. 576, 47 NE 867; Bast 
v. Bast, 82 Ill. 584; Whitlock v. Whit- 
lock, 187 Ill. A. 165 [rev on other 
grounds 268 fll. .218, 109 NE 6]; 
Hughes v. Hughes, 133 Ill. A. 654. 

5. Coe v. Coe, 98 Mo. A. 472, 72 
SW 707. 

6. Cal—Conant v. Conant, 10 Cal. 
249, 70 AmD 717. : 

lowa.—Wilson v. Wilson, 40 Iowa 
230; Dupont v. Dupont, 10 Iowa 112, 
74 AmD 3878. 

Mass.—Walker vy. Walker, 172 
Mass. 82, 51 NE 455; Clapp v. Clapp, 
97 Mass. 531; Hall v. Hall, 4 Allen 
39 (holding that, if the adultery was 
committed prior to the expiration of 
the statutory period of desertion, the 
desertion is not a bar). 

N. J.—EHpley v. Epley, 83 N. J. Ea. 
214, 89 A 1028; Rapp v. Rapp, 67 N. J. 
Eq. 236, 58 A 167. 

N. Y.—Richardson v. Richardson, 
114 NYS 912. But compare Matti- 
son v. Mattison, 60 Misc. 573, 113 
NYS 1024 (holding that, under Code 
Civ. Proc. §§ 1756, 1758, abandonment 
by a husband of his wife will not 
prevent him from obtaining a divorce 
for her subsequent adultery). 

N. C.—Tew v. Tew, 80 N. GC. 316, 30 
AmR 84; Moss v. Moss, 24 N. C. 55; 
Rear Ci v. Whittington, 19 N. C. 


Tex.—Johnson v. Johnson, (Civ. A.) 
23 SW 1022. 

Vt.—McCannon v. McCannon, 73 
Vt. 147, 50 A 799; Pierce v. Pierce, 70 
Vite 2 (Os naO A. 285 

Eng.—Yeatman vy. Yeatman, L. R. 
ae oe 1) ae Sire 

7. Richardson vy. Richardson, 4 
Port (Ala.) 467, 30 AmD 538; Bast v. 
Bast, 82 Ill. 584; Huling v. Huling, 
38 Ill, A, 144, 

8. See supra § 120. 

9. Freeman v. Freeman, 82 N. 
ae 360, 88 A 1071, 49 LRANS 

10. Fitzgerald v. Fitzgerald, 22 Pa. 
Co. 490. 

{a] Thus where a husband had 
communicated to his wife a venereal 
disease and she left him without dis- 
covering that fact until after her 
withdrawal, she is not precluded 
from obtaining a divorce therefor 
after her withdrawal. Fitzgerald v. 
Fitzgerald, 22 Pa. Co. 490. 

Li; 
A. 665. 
s Iowa.—Wabeke v. Wabeke, 98 NW 

59. 

Mass.—Cumming v. Cumming, 135 
Mass. 386, 46 AmR 476. 

N. H—Masten v. Masten, 15 N. H. 


N. J.—Storms v. Storms, 71 N. J. 
Eq. 549, 64 A 700; Jones v. Jones, 18 


-[§ 223] 8. Condonation of Offense. 
eral rule is that, where adultery committed by com- 
plainant has been condoned, it is not a bar to a 
suit brought for the subsequent adultery ** or cruel- 
ty of defendant.” 

M. Prematurity of Suit. 
‘sence of a statute to the contrary,* to authorize a 
divorce the grounds therefor must have occurred 


1,27 


Ill—Eames v. Eames, 133 III. ; 


he | 
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an offense which justifies a wife in leaving the matri- 
monial domicile has been committed, she is not pre- 
eluded from obtaining a divorce for the offense, al- 
though she did not discover it until after her actual 


The gen- 


In the ab- 


was brought.14 Hence as a rule 


matters accruing pendente lite cannot be taken ad- 
vantage of by a libelant who brings his suit for 
divorce before the cause of action is complete,'® 
unless they are set up by amendment or supplemen- 
tal pleading,!® and defendant appears and makes a 
defense to the original bill without objection to the 
supplemental bil 
that an action for divorce is prematurely brought is 


It has been held that the faet 


N. J. Eq. 33, 90 AmD 607. 

N. Y.— Bleck v. Bleck, 27 Hun 296; 
Morrell v. Morrell, 1 Barb. 318 [mod_ 
on other grounds 3 Barb. 236]; Smith 
v. Smith, 4 Paige 432, 27 AmD 175; 
Wood v. Wood, 2 Paige 108. 

Pa.—Talley v. Talley, 215 Pa. 281, 
64 A 523. . 

Eng.—Anichini v, Anichini, 2 Curt. 
Eccl. 210, 7 EngEccel 85; Seller v. Sel- 
ler, 5 Jur, N. S. 686 (in both of which 
cases the rule was enforced as one of 
ecclesiastical law). 

[a] The reason of the rule is that 
to permit recrimination of a con- 
doned offense would place the forgiv- 
en party wholly within the power of 
the condoner, and authorize the lat- 
ter freely to violate his matrimonial 
obligations without fear of punish- 
ment. Cumming v. Cumming, 135 
Mass. 386, 46 AmR 476. 

{b] In the Philippine Islands, 
while the wife can defeat the hus- 
band’s suit by proving that he has 
pardoned her, the effect of that par- 
don is not so far reaching as to en- 
title her to a divorce against him by 
reason of adultery.committed by him. 
Benedicto v. De la Rama, 3 Philip- 
pine 34 [rev on other grounds 201 
ete 3038, 26. SCt 485; 950) i. ed? 

[ec] Discretion of court.—In Eng- 
land under Matrimonial Causes Act 
(1857) the rule is applied in the dis- 
eretion of the court, and a divorce 
may be denied notwithstanding the 
condonation. Story v. Story, 12 P. 
D, 196; McCord v. McCord, L. R. 3 P. 
& D. 237; Morgan v. Morgan, L. R. 1 
P. & D. 644; Goode v. Goode, 7 Jur. 
N.S. 317; Clarkewe Clarke: 3451) J2p= 
& M. 94; Pearman v. Pearman, 29 
Ltd e. Se. MM. ba: 

12. Klekamp v. Klekamp, 275 Tll. 
98, 113 NE 852, AnnUasiy18A 663. 

Condonation and its effect see su- 
pra § 192 et seq. 

13. See statutory provisions. 

[a] In Vermont under Rey. L. § 
2362, authorizing an absolute divorce 
for willful desertion for three con- 
secutive years, a divorce may be 
granted where the three years have 
elapsed at the time of the hearing, 
aoe he libél was filed before 
that time. emenway y. He 
65 Vt. 623, 27 A 609, meu 

14. Tourne v. Tourne, 9 La. 452. 

ae eect Tourne, 9 La. 452. 

2 eCrocklin vy. M <li : 
Mon CE 870. cCrocklin, 2 B. 
§ ae tte of pleadings see infra 


; [ppenomental pleadings see infra 


17. Steele v. Steele, 35 Conn. 48. 


Insufficiency of residence as 
for abatement see supra § 41. cee. 


For later cases, developments and changes in the law see cumulative Annotations, sanie title, page and note number, 
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not available as a plea in abatement after defend- 
ant appears, answers and files a counterclaim.*$ 
some states a suit may not be brought for a di- 
vorce except in certain cases until after the lapse 
of a certain period from the time when complain- 
ant became aware of the ground for divorce.’ 
Louisiana a suit for divorce cannot be begun within 
one year from judgment of separation from bed and 
The pendency of an action seeking one 
kind of divorcee does not necessarily forbid the main- 
tenance of a suit to secure a divorce of a different 


board.?° 


kind.?1 


[§ 225] N. Delay in Bringing Suit—l. Statutes 
of Limitations. Statutes limiting in general terms 
the time within which actions may be brought do 


18. Bohanan y. Bohanan, 150 Iowa 
182, 129 NW 819. 

19; 2 Green’ Vv. Green, 1819 N.7 © 533, 
42 SE 954; Scoggins v. Scoggins, 80 
No CG, 3180.85) N.C. 347° Gaylord wv. 
Gaylord, 56 N. C. 74; Broughton v. 
Broughton, 1.Del, Co. (Pa.) 273. 

[a] Thus, in an action for divorce 
from bed and board for indignities, 
evidence of an indignity within six 
months of the bringing of the action 
should be excluded. Green v. Green, 
131° N) C. 533, 42. SH-954, 92 AmSR 


788. 
20. Hill v. Hill, 114 La. 117, 38 § 
21. Cook v. Cook, 159 N. C. 46, 74 


SE 639, 40 LRANS 83. 

22. Mosely v. Mosely, 67 Ga. 92; 
Tufts v. Tufts, 8 Utah T42, SOL 309, 
16 LRA 482; Yeager Vv. Yeager, 19 Pa. 
Dist. 726. 

23. Moulton vy. Moulton, 
Che GNary.) +3097 


2 Barb. 
See also infra § 226. 

24. See statutory provisions, 

fa] In Kentucky an action for di- 
vorce must be brought within five 
years next after the act complained 
of, and hence will be dismissed if 
the proof shows that it was not 
brought within that time. Huston v. 
Huston, 150 Ky. 353, 150 SW 386. 

{b] In Montana where divorce is 
sought on the ground of defendanit’s 
eonviction of a felony, the action 
must be commenced within two years 
after the conviction. Franklin v. 
Franklin, 40 Mont. 348, 106 P 353, 26 
LRANS 490, 20 AnnCas 339. 

{c] In New York actions for sep- 
aration for cruelty must be com- 
menced in ten years. Sturm v. 
Sturm, 80 Misc. 277, 141° NYS 61. 

{[d] In Arkansas under a statute, 
providing that plaintiff to obtain a di- 
voree, must prove that the cause oc- 
eurred or existed within five years 
next before commencement of suit, 
suit for divorce for desertion need 
not be commenced within five years 
after the original act of desertion, 
which is a continuing offense, and 
“exists” so long as the desertion con- 


tinues. Poe v. Poe, 125 Ark. 391, 188 
SW 1190. 
fe] Construction or statute.—(1) 


Ky. St. § 2120, providing that an ac- 
tion for divorce must be brought 
within five years next after the doing 
of the act complained of, does not 
prohibit the granting of a divorce to 
parties who have lived apart for more 
than five years, where the ground of 
divorce is that they have lived apart 
for five years next preceding the ac- 
tion. Clark v. Clark, 53 SW 644, 21 
KyL 955. (2) “Condemnation for fel- 
ony,” which is made a ground of di- 
vorce by St. § 2117, does not refer 
to conviction merely, but exists as 
long as the judgment is in force, and 
hence the cause is not barred because 
not brought within five years from 
the conviction. It may be brought 
at any time during the imprisonment 
or within five years from the termi- 
nation thereof. Davis v. Davis, 102 
Ky. 440, 48 SW 168, 19 Kyl 1520, 
39 LRA 408. 

[f] Disability to sue.—A person 
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the offense.?° 
[§ 226] 


2. laches. 
need not be brought immediately after the grounds 
therefor arise,?® the general rule is that long delay 
in applying for a divorce after the occurrence of 
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not ordinarily apply to divorce suits,?? but in the 
absence of statutory limitations the equitable doc- 
trine of estoppel is usually applied.’* 
states, however, the statutes require divorce suits 
to be brought within a certain time, either after the 
offense was committed,?* or after the discovery of 


In many 


While a suit for divorce 


a matrimonial offense will bar the suit,?7 unless a 


who has not resided in the state a 
year cannot sue for a divorce. Hence 
the statute requiring divorce suits 
to be brought within a year after the 
offense is committed does not bar a 
suit instituted shortly after the ex- 
piration of the first year of plaintiff's 
residence in the state, although the 
cause of action accrued more than a 
year before that time. Jacobson v. 
Jacobson, 11 Or. 454, 5 P 567. 

{g] Running of statute—The lim- 
itation of an action for divorce for 
desertion begins to run from the first 
solicitation to bring about a recon- 
ciliation. Howard v. Howard, 134 
Cal. 346, 66 P 367. 

25. See statutory provisions. 

_[a] In New York (1) a suit for 
divorce on the ground of adultery 
must be commenced within five years 
after the discovery by plaintiff of 
the offense, Ackerman vy. Ackerman, 
200 N. Y. 72, 93 NE 192. (2) Code 
Civ. Proce. § 1758, providing that a 
party is not-entitled to a divorce on 
the ground of adultery where the ac- 
tion was not commenced within five 
years after the discovery by plaintiff 
of the offense, is a statute of limita- 
tions merely destroying the remedy 
without affecting the cause of ac- 
tion, and hence the limitation is sub- 
ject to the exception in § 401, declar- 
ing that if, when a cause of action 
accrues against a person, he is with- 
out the state, the action may be 
commenced within the time limited 
therefor, after his return into the 
state; and an action for divorce by a 
wife against her nonresident husband 
is not barred, although she did not 
begin the action within five years 
after the discovery of her husband’s 
adultery, and although she might 
have commenced the action by sub- 
stituted service of process under § 
435 et seq. Ackerman vy. Ackerman, 
supra [aff 123 App. Div. 750, 108 NYS 
534]. (3) Where the act com- 
plained of consists of a continuous 
adulterous cohabitation, the statute 
begins to run from the time when 
plaintiff acquired knowledge thereof, 
and not from any subsequent act of 
adultery committed during such co- 
habitation. Ackerman v. Ackerman, 
200) ING ov. (25, 93, Neu 92") Church v. 
Church, 7 NYSt 177; Valleau v. Val- 
leau, 6 Paige (N. Y.) 207; Williamson 
vy. Williamson, 1 Johns Ch. (N. Y.) 
Bis G pees v. Dutcher, 39 Wis. 651. 
statute does not run while defendant 
is without the jurisdiction of the 
court so that process cannot be 
served upon him. Gouch y. Gouch, 
69 Misc. 436, 127 NYS 476. 

[ce] Construction of statute.— 


“Within one year after the discovery 


of the act... charged’ as used in 
a divoree statute does not apply to 
suits based on an act of cruelty but 
only on an act of adultery. Smedley 
v. Smedley, 30 Ala, 714. 

26. Cruz v. Dominguez, 8 Porto 
Rico 551. 

27. Ala.—Bass v. Bass, 165 Ala. 


223, 51 S 753; Rawdon v. Rawdon, 28 | L. 


Ala. 565. 


Running of statute.—(1) The, 


satisfactory excuse is shown for the delay,?* as 
for instance, lack of knowledge of the offense,?® pov- 
erty of. complainant,®*° or unwillingness to expose a 


Cal.—Thompson vy. Thompson, 121 
Tak 11, 53 P 403. 

C.—Secor v. Secor, 8 D. C. 630. 

Ga. —Mosely v. Mosely, 67 Ga. 92. 

Ill.—Hitchins v. Hitchins, 140 Ill. 
326, 29 NE 888 [aff 41 Ill. 82]. - 

La.—Smith v. Smith, 116 La. 1005, 
41'S 238. 

Fe gir Spi ee v. Clark; 9'7' Mass: 

Mich.—Graffin v. Griffin, 177 Mich. 
623, 143 NW 603; Stuart v. Stuart, 47 
Mich. 566, 11 NW 388. 

Mo: —Stokes v. Stokes, 1 Mo. 320. 

H.—Smith v. Smith, 43 N. H. 
a3h: Fellows v. Fellows, 8 N. H. 160. 

N. J.—Barker v. Barker, 163) N. J. ~ 
Eq! 593; 53° Ae 4. 

N. Y.—Williamson v. Williamson, 1 
Johns. Ch. 488. 

Utah.—Tufts v. Tufts, 8 Utah 142, 
30 P 309, 16 LRA 482. 

Eng.—Short v. Short, L. R. 3 P. & 
D. 193; Newman v. Newman, L. R. 
2 P. & D. 57 (both decided under the 
Matrimonial Causes Act [20 & 21 
Vict. e 85 § 31] which authorizes the 
court in its discretion to refuse a pe- 
tition for a dissolution of the mar- 
riage when petitioner shall have been 
in its opinion guilty of eee 
delay). 

“In courts of equity the edaitable 
estoppel of laches takes the place of 
statutes of limitation. ... Nothing 
but conscience, good faith, and rea- 
sonable diligence can call a court of 
equity into action.” Horton v. Steg- 
myer, 175! Med.) 756, 759) (99) CCAS332, 
20 AnnCas 1134. 

[a] The reason for the rule is 
that the long delay raises the in- 
ference that’ complainant has con- 
doned or excused the offense. Grif- 
le Griffin, 177 Mich. 623, 143 NW 

[b] UWureasonable lapse of time is 
defined by Civ. Code § 125, to be such 
delay “as establishes the presump- 
tion of connivance, collusion, or con- 
donation of the offense, or full acqui- 
escence in the same, with intent to 
continue the marriage relation not- 
withstanding the commission of the 
offense.” A delay of fourteen months 
after a desertion without cause is not 
unreasonable. Thomson v. Thomson, 
121 Cal. 11, 12, 53 P 403. See Locke 
v. Locke, 153 Cal. 56, 94 P 244 (where 
the statute was inapplicable). 

Presumption of condonation from 
lapse of time see infra § 331 

Separation agreement as defense in 
connection with lapse of time see su- 
pra § 189. 

28. Barker v. Barker, 63 N. J. Eq. 
593, 538 A 4 (holding, however, that 
complainant’s residence abroad does 
not of itself constitute an excuse for 
laches). 

29. Clark v. Clark, 97 Mass. 331; 
Ackerman y. Ackerman, 123 App. 
Div. 750, 108 NYS 534 [aff 200 N. Y. 
72, 93 NE 192]. ‘ 

30. Barker v. Barker, 63 N. J. Eq. 
593, 58 A 4; Schonwald v. Schonwald, 
62 N. C. 215; Nicholson y. Nicholson, 
L. R. 3 P. & D. 53; Wilson v. Wilson, 
R. 2 P. & D. 485; Cood v. Cood, 1 
Curt. Eecl. 755, 6 HngHccl 452. 
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scandal reflecting upon members of the family of 
petitioner.*1 It has been held, however, that in the 
absence of statutory limitations mere delay in bring- 
ing a suit for divorce without something superadded 
to it making it indicative of bad faith, condonation, 
connivance, etec., is not a bar to a divorce, especially 
where the application comes from the wife.** So a 
wife’s delay in bringing suit for adultery will not 
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be so strictly charged against her where she has not 
cohabited with her husband, since she ascertained 
the fact of its commission;** and it has been held 
that the delay of a wife in bringing suit for divorce 
on the ground of the husband’s impotency will not 
bar her right to a decree but will be considered 
merely as u fact in connection with the other evi- 
dence.** 


IX. PARTIES 


[§ 227] A. Parties Plaintiff—1. In General. The 
remedy of divorce is personal, and the right to seek 
it belongs only to one or the other of the spouses.*® 

[§ 228] 2. Disabilities—a. Coverture. While 
at common law a suit for divorce could not be 
brought by a wife in her own name, but was re- 
quired to be done by a next friend,®® by virtue of 
the statutory provision, a married woman, unless 
otherwise disabled,?7 may sue in her own name for 
divorce without the intervention of a next friend.*® 

[§ 229] b. Infancy. In the ecclesiastical courts 
guardians ad litem were appointed to represent in- 
fant parties in divorce suits;°* and it has been held 
in some of the states that in the absence of statute 
an infant wife must prosecute or defend an action 
for divorcee by her next friend or guardian.*° But 
in other states the statutes permitting infants of a 


certain age to enter into a valid contract of mar- 
riage have been construed as entitling such infants 
to maintain an action for divorce.*4 

[§ 230] c. Insanity. Unless authorized by stat- 
ute,‘? divorce suit cannot be prosecuted in behalf 
of an insane plaintiff by his legal representative.** 

[§ 231] d, Prodigality. A person under guard- 
ianship as a spendthrift may nevertheless petition 
for a divorce in. his own name,‘* and the action 
cannot be brought by the guardian for him.*® 

[§ 232] B. Parties Defendant—1l. Disabilities 4° 
—a. Coverture. Asarulea wife may now by statute 
defend an action brought against her for divorce 
without the intervention of a next friend;*® but in 
some circumstances under some statutes the appoint- 
ment of a next friend is necessary.** 

[§ 233] b. Infancy. Unless otherwise author- 


31. Burr v. Burr, 10 Paige (N. Y.) 
20 [aff 7 Hill 2071; Newman v. New- 
man, ER: 2 Ps & D: 57: 

32. Yeager v. Yeager, 19 Pa. Dist. 
726, 727 (where, however, the court 
said: “That the remoteness of the 
occurrences relied upon should be 
treated us a reason for closely scan- 
ning the evidence by which they are 
sought to be established, and for 
rigidly insisting upon the strictest 
measure of accuracy and precision in 
their proof’’). 

83. Johnson v. Johnson, 50 Mich. 
293, 15 NW 462; Cummins v. Cum- 
mins, 15 N. J. Eq. 138; D’Aguilar v. 
D’Aguilar, 1 Hagg. Eccl. 773, 3 Eng 
Keel 329; Angle v. Angle, 1 Rob. Eccl. 
634. 

[a] Reason for rule—‘Delay in 
complaining of family difficulties is 
to be encouraged rather than pun- 
ished, in the hope that a better state 
of things may be established by the 


voluntary action of the _ parties.” 
Johnson vy. Johnson, 50 Mich. 293, 
294, 15 NW 462. 

34. Grosvenor v. Grosvenor, 194 
Th. A. 652. 

35. Ga.—Worthy v. Worthy, 36 


Ga. 45, 91 AmD 758. 

Ill. Bradford v. Abend, 89 Ill. 78, 
31 AmR 67. 

Iowa.—Mohler y. Shank, 93 Iowa 
273, 61 NW 981, 57 AmSR 274, 34 
LRA i161. 

Kan.—Birdzell vy. Birdzell, 33 Kan. 
433, 6 P 561, 52 AmR 439. 


La.—D’Auvilliers v. D’Auvilliers, 
32 La. Ann. 605. 

Mass.—Winslow v. Winslow, 7 
Mass. 96. 

N. H.—Kimball y. Kimball, 44 N. H. 
122, 82 AmD 194. 

Vt.—Richardson v. Richardson, 50 
Wits S19: 


Residence of plaintiff as affecting 

jurisdiction see supra § 36 et seq. 
Death of plaintiff as: 

Abating suit see Abatement and Re- 
vival § 404. 

Affecting allowance of alimony see 


infra §§ 527, 563, 633. 

36. Hawkins vy. Hawkins, 4 Sneed 
(Tenn.) 105. 

[a] Limited divorce.—In New 


York under a statute permitting a 
suit for an absolute divorce to be 
brought by the wife in her own 
name but making no such provision 
where the suit was for a separation, 
it was held that in the latter case the 
“suit must be brought by the wife’s 


next friend. Smith v. Smith, 4 Paige 
(N. Y.) 92; Wood v. Wood, 8 Wend. 
CNet Die 

87. See infra §§ 229, 230. 

38. Ala.—Richardson v. Richard- 
son, 4 Port. 467, 20 AmD 538. 
Memb agama vy. Kashaw, 3 Cal. 

Ga.—Besore v. Besore, 49 Ga, 378. 

Me.—Jones v. Jones, 18 Me. 308, 36 
AmD 723. 
ae J.—Amos y. Amos, 4 N. J. Eq. 

N. Y.—Shore v. Shore, 4 N. Y. Su- 
per. 715; Tippel v. Tippel, 4 HowPr 
346, 3 CodeRep 40; Coit v. Coit, 4 
HowPr 232, 2 CodeRep 94 [aff 6 How 
Pr 53, 3 CodeRep 23]; Forrest v. 
Forrest, 3 CodeRép 254; Newman v. 
Newman, 3 CodeRep i83; Anonymous, 
3 CodeRep 18. 

Pa.—Kukura v. Kukura, 21 Pa. 
Dist. 351, 39 Pa. Co. 251; Spencer v. 
Spencer, 21 Pa. Dist. 337; Gumbert 
v. Gumbert, 21 Pa. Dist. 56; Everett 
v. Everett, 5 Pa. Dist. 160, 16 Pa. Co. 
599, 8 Kulp 112; Weagly v. Weagly, 
40 Pa. Co. 354. 

Tenn.—Hawkins Hawkins, 4 
Sneed 105. 


Vv. 


Recr aT ED v. Wright, 3 Tex. 
39. Barham y. Barham, 1 Hagg. 

Const. 5; Brown v. Brown, 2 Rob. 

Eccl. 302. 

at Wood y. Wood, 2 Paige (N. Y.) 
41. Besore v. Besore, 49 Ga. 378; 


pe v. Jones, 18 Me. 308, 36 AmD 

42. See statutory provisions; and 
Cowan v. Cowan, 139 Mass. 377, 1 NE 
152; Garnett v. Garnett, 114 Mass. 
379, 19 AmR 369; Little v. Little, 13 
Gray (Mass.) 264; Mansfield v. Mans- 


field, 13 Mass. 412; Broadstreet v. 
Broadstreet, 7 Mass. 474; Sims v. 
Sims;. 121 N.C... 29%, .28 Sm 407) 61 


AmSR 665, 40 LRA 737; Thayer v. 


PERO Ver, GOL Eeal a po tds) LY © Wey. ek Dy 
BP, 2D (0 ceeBakera vin Baker, +s bb: 
142 {aff 6 P.. D. 12]; Mordaunt vy. 


Mordaunt, L. R. 2-P. & D. 103; Par- 
nell v, Parnell, 2 Hagg. Cons. 169, 2 
Phillim. 158; Woodgate vy. Taylor, 3 
Lied, desde, MOIST, . 

[a]. Petition for guardian.—The 
court may entertain a petition by a 
third person for the appointment of a 
guardian ad litem to conduct a di- 


voree action for an insane libelant. | 


Denny v. Denny, 8 Allen 


311. 


(Mass.) 


43, Ala—Mims v. Mims, 33 Ala. 


98. 

Ga.—Worthy v. Worthy, 36 Ga. 45, 
91 AmD 758. 

_Ill.—TIago v. Iago, 168 Ill. 339, 48 
NE 30, 61 AmSR 120, 39 LRA 115; 
Bradford v. Abend, 89 Ill. 78, 31 AmR 
67 (where a.decree of divorce was 
set aside when it appeared that plain- 
tiff at the time the suit was com- 
menced was in close confinement as 
a lunatic). 

Iowa.—Mohler v. Shank, 93 Iowa 
273, 61 NW 981, 57 AmSR 274, 34 
LRA 161. 

Kan.—Birdzell vy. Birdzell, 33 Kan. 
433, 6 P 561, 52 AmR 539. 

Tex.—Skeen v. Skeen, (Civ. A.) 190 
SW 1118. 

[a] Waiver of objections.—A hus- 
band defendant cannot, after decree, 
object that his wife, being insane, 
should have sued for alimony by her 
committee and not her next friend. 
Mims v. Mims, 33 Ala. 98. 

Insanity as ground for abatement 
see Insane Persons [22 Cyc 1242]. 

44. Winslow v. Winslow, 7 Mass. 
Me Richardson v. Richardson, 50 Vt. 


45. Winslow v. Winslow, 7 Mass. 


96. 

45144. See Convicts § 11. 

46. See statutory provisions. 

47. See statutory provisions. 

[a] In New York under a former 
statute requiring a married woman, 
when she could not be joined with 
her husband, to prosecute or defend 
by her next friend, an action for an 
absolute divorce could not proceed 
after service of summons until a 
next friend had been appointed to de- 
fend the suit in her behalf. eldora 
v. Meldora, 6 N. Y. Super. ca 
_ [b] Curator ad hoc.—(1) Where, 
in an action for a separation from 
bed and board instituted by the hus- 
band, a curator ad hoc was appointed 
to represent the wife, who was an 
absentee, but the case was tried 
without any issue joined or judgment 
by default regularly taken, judgment 
cannot be rendered for plaintiff. 
Schnaufer v. Schnaufer, 4 La. Ann. 
355. (2) An affirmative showing that 
defendant is an absentee is pre- 
requisite to the appointment of a 
curator ad hoc. Wheeler vy. Britton, 
134 La. 63, 63 S 624; Whitney v 
Finnegan, 129 La. 572, 56 § 512. (3) 
But it is not necessary to the valid- 
ity of the appointment that the pe- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 233-238] 


ized or provided by statute,*® an infant defendant in 
a divorce suit must appear by a guardian ad litem.*® 
Insanity. An action may be main- 
tained against an insane defendant represented by 
guardian where the acts constituting the ground for 
divorce were committed by such defendant prior to 


[§ 234] 


his becoming insane.°° 
[§ 235] 2. 


parties defendant.®+ 


sons,as parties defendant.°? 


Third Persons—a. In General. When 
plaintiff also seeks an adjudication of property rights 
as against defendant and others claiming an ad- 
verse interest therein, such persons may be made 
But the mere allegation of a 
suggestion, that a husband could dispose of his prop- 
erty so as to defeat the claims of his wife to ali- 
mony, will not warrant the addition of third per- 
The parents of the 
spouses are not necessary parties to a suit by the 
wife and a settlement of her rights under a mar- 
riage contract to which the parents are parties.°* 


DIVORCE 


[(19C.5.] 99 


of adultery, the alleged adulterer must be made a 
party,>* unless otherwise directed by the court;°° 
and he must be served with process,>* if he can be 
identified and located with reasonable certainty.** 
[§ 236] b. Intervention—(1) In General. 
dinarily a third person cannot intervene in a suit 


Or- 


for divorce for the purpose of opposing the grant- 


[§ 237] (2) 


[§ 238] (3) 


In some jurisdictions, in a suit for divorce because 


tition be verified. Wheeler v. Brit- 
ton, supra. (4) See also infra § 244 
‘text and note 88 

48. See statutory provisions. 
: ae Wood v. Wood, 2 Paige (N. Y.) 
08. 

50. Iowa.—Douglass y. Douglass, 
31 Iowa 421. 

Ky.—Huston v. Huston, 150 Ky. 
353, 150 SW 286. 

Mass.—Mansfield v. Mansfield, 13 
Mass. 412. 

Minn.—Wilson v. Wilson, 95 Minn. 
465 104 NW 300. 


. Y.—Rathbun v. Rathbun, 40 
HowPr 328. 
N. C.—Stratford v. Stratford, 92 
INC. 207 


Oh.—Kerlik v. Kerlik, 30 Oh. Cir. 
Ct. 274 (semble). 

Okl.—Lewis v. Lewis, 158 P 368. 

Eng.—Mordaunt v. Moncreiff, Li R. 


2-H. L. Se. 374 [rev L. R22 P. & D. 
382]. 
[a] Appearance by attorney.— 


Upon the suggestion of defendant’s 
counsel in a divorce suit that de- 
fendant was insane at the time men- 
tioned in the libel and so continued 
at the trial, the attorney was allowed 
to plead in her name. Broadstreet 
v. Broadstreet, 7 Mass. 474. - 

[b] Discretion of court.—The fact 
that a divorce nisi was obtained while 
the parties were sane does not make 
it a matter of course that an absolute 
divorce should be granted; and a 
statement of facts agreed upon by 
the guardians does not free the court 
from its duty to dispose of the case 
as public policy and the interests of 
the parties require. Garnett. v. Gar- 
nett, 114 Mass. 379, 19 AmR 369. 

Insanity as ground for abatement 
see Insane Persons [22 Cyc 1242]. 

51. Kashaw v. Kashaw, 3 Cal. 312; 
Wetmore v. Wetmore, 5 Or. 469; Var- 
ney v. Varney, 54 Wis. 422, 11 NW 
694; Gibson v. Gibson, 46 Wis. 449, 
1 NW 147; Damon v. Damon, 28 Wis. 
510. See also infra § 236. 

[a] A grantee of the husband (1) 
is a proper party in view of a stat- 
ute entitling a party in whose favor 
a divorce is granted to an individual 
one-third part of the land owned by 
the other. Wetmore v. 
Or. 469. (2) A person who took a 
conveyance of the husband’s proper- 
ty without consideration to defeat 
a recovery of alimony may be joined 
as a defendant. Gibson v. Gibson, 46 
Wis. 449, 1 NW 147; Damon v. Da- 
mon, 28 Wis. 510. (3) But a purchas- 
er of the husband’s property is not 
a proper party defendant unless it is 
clearly shown that the conveyance 
was made with intent to prejudice 
the rights of plaintiff. or that they 
.-will be actually prejudiced by the 
conveyance. Varney v. Varney, 54 
Wis. 422, 11 NW 694. See also infra 
note 58 [d]. 

[b] Purchasers 


of community 


Wetmore, 5 


property are not proper parties de- 
fendant, since the title to such prop- 
erty is vested in the husband, and if 
it is transferred in fraud of the 
wife’s interest, her remedy is by an 
action to vacate the transfer after 
dissolution of the marriage. Greiner 
v. Greiner, 58 Cal. 115; Cummings v. 
qua eaee 2 Cal. Unrep. Cas. 774, 14 


P 562. 

52. . Pucket v. Pucket, 174 Ala. 315, 
56 S 585. 

53. D’Auvilliers v. D’Auvilliers, 32 


La. Ann. 605. 


54 McLarren v. ,Mclarren, 45 
App. (D. -C.)237 Lowe v. Lowe, 
[1899] BP. 204; Harrop v. Harrop, 


68 
See also infra 


Nicolas v. Nicolas, 


SSSR 6a: 
L. J. P. & Adm. 66. 


§ 237. 
55. See cases supra note 54. 
56. McLarren v. McLarren, 45 


App. (D. C.) 237 (either personally or 
by publication). 
4 


57. McLarren — y. 
App: (DY Ga) 823-7: 

58. Howell v. Heriff, 87 Kam 389, 
124 P 168; Quigley v. Quigley, 45 
Hun (CNS Y))0235 (i Baw. ECB.) 28 
Barb. (N. Y.) 299, 8 AbbPr 44; Burke 
v. Burke, 5 Misc. 319, 26 NYS 57; 
Bennett v. Bennett, 15 Ckl. 286, 81 P 
632, 70 LRA 864 [aff 208 U. S. 505, 28 
SCt 356, 52 L. ed. 590]; Stearns v. 
Stearns, 10 Vt. 540. 

[a] A child who may be pro- 
nounced illegitimate by a decree of 
divorce is in the unfortunate posi- 
tion of being unable to intervene in 
the action. Quigley v. Quigley, 45 
Hun (N. Y.) 23. 

[b] A parent of a married infant 
is not a proper party to an action of 
divorce against the infant and has 
no right on the ground either of re- 
lationship or of interest in the liti- 
gation to intervene. E. B. v. E. C. B., 
28 Barb. (N. Y.) 299, 8 AbbPr 44. 

[ec] Creditors cannot appear in a 
divorce suit and resist the petition 
on their suggestion that it was col- 
lusive and intended to defeat their 
ee Ate Stearns v. Stearns, 10 Vt. 
40. 

{d] Grantee of defendant.—Where 
it is alleged that the husband has 
fraudulently conveyed his property 
to a third person to defeat the col- 
lection of any alimony, and defend- 
ant and the party to whom the con- 
veyance was made are both served, 
the grantee is not a proper party to 
a divorce proceeding, and it is not 
error to refuse to permit him to be 
heard on the question of divorce, but 
his defense extends only to the ques- 
tion of alimony and the validity of 
the conveyance. Bennett v. Bennett, 
15 Okl. 286, 81 P 632, 70 LRA 864 
fate 208. Up S000, 2oe5Ct 856, 02 aa. 
ed. 590]. See also supra note 51 [a]. 

59. Weaver v. Manley, 46 Tex. Civ. 
A. 133, 101 SW 848. Compare Ben- 
nett v. Bennett, 15 Okl. 286, 81 P 632, 


McLarren, 


ing of a decree.’ But a joint owner of land that 
might be in controversy between a husband and wife 
in a divorce suit may intervene in respect to a 
partition of such land.°® 


By Particeps Criminis. Except in 


England,®° unless authorized by statute ®' the per- 
son charged as particeps criminis with defendant in 
an act of adultery upon which the suit is based can- 
not intervene to protect his character.® 


By State. In some jurisdictions 


by statute, if no defense is interposed in a divorce 
suit, the state is required to intervene and defend.®* 


‘ 


7 LRA 864 supra note 58 [d]. See 
also supra § 235 text and note 51. 

60. See Howell v. Heriff, 87 Kan. 
389, 124 P 168; Quigley v. Quigley, 
45 Hun (N. Y.) 23; Burke v. Burke, 
5= Mise. (N. Y.) 319, 26 NYS 57. 

61. See statutory provisions. 

_ [a] In New York (1) the right to 
intervene in such cases is expressly 
authorized by statute. Raymond v. 
Williston, 213 Fed. 525; Stafford v. 
Stafford, 170 App. Div. 172, 156 NYS 
25; Boller v. Boller, 111 App. Div. 
240, 97 NYS 609; Shaw v. Shaw, 140 
NYS 388 [aff 156 App. Div. 379, 141 
NYS 425]. (2) Where a husband: 
sues for an absolute divorce, and his 
wife denies the charges, and sets up 
a counterclaim of adultery on his 
part, his corespondent is entitled to 
interplead, and have a jury trial of 
the issues affecting her, although the 
husband does not answer. Rixa v. 
Rixa, 35 Misc. -227, 71 NYS 815, 10 
NYAnnCas 119. (3) An infant core-' 
spondent not represented at the trial 
may intervene and be heard on the 
merits in defense of her chastity, 
even after an interlocutory decree 
has been granted. Shaw v. Shaw, 
supra. (4) But the corespondent may 
waive his rights under the statute. 
Stafford v. Stafford, 92 Misc. 563, 156 
NYS 459. (5) And a corespondent 
who does not demand a copy of the 
summons and complaint, until after 
a trial of the issues of fact in which 
defendant appeared as a witness, is 
not entitled to a retrial of the is-: 
sues of fact relative to adultery. Bol- 
ler v. Boller, supra. 

{b] The purpose of the New York’ 
statute, (1) providing for notice in 
divorce suits to corespondents and 
permitting them to defend, is to pre- 
vent injustice by making possible a 
full representation of the persons 
concerned and to give the corespond- 
ent a standing in court to defend 
himself, if he so wishes. Raymond 
v. Williston, 213 Fed. 525. ° (2) “The 
Legislature intended to give to a co- 
respondent in an action for absolute 
divorce all the rights which a party 
would have.” Shaw v. Shaw, 140 
NYS 388, 389 [aff 156 App. Div. 379, 
141 NYS 425]. 

62. Howell v. Heriff, 87 Kan. 389, 
124 P 168; Quigley v. Quigley, 45 
Hun (N. Y.). 23; Clay v. Clay, 21 Hun 
(N. Y.) 609; Burke v. Burke, 5 Misc. 
319, 26 NYS 57. 

fa] Participation in trial.—aAl- 
though the corespondent may not in- 
tervene, yet the court may permit 
her by counsel to take testfmony in 
her defense, to cross-examine wit- 
nesses, to be sworn herself, and to 
produce other witnesses in her be- 
ee Clay v. Clay, 21 Hun (N. Y.) 

63. See statutory provisions; and 
Creamer 'v. Creamer; 36: Ga: 618% 
Scott v. Scott, 17 Ind. 309; Smythe v. 


lid 
a 
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cannot be rendered unless defendant has been duly 
notified of the institution of the suit by service of 
process,®* either personal ® or constructive.® 
the absence of statutes or rules of court specially 
regulating the sufficiency of process and the service 
thereof in divorce suits,®” the regulations relating to 
process in civil actions in general will govern.** 
In some jurisdictions the statute permits insertion 
of a libel for divorce in a writ of attachment.®° 
It has generally been held that statutes regulating 
service of process in divorce cases should be strictly 
construed,” and that a noncompliance therewith 
defeats the court’s jurisdiction over defendant; 
but it has also been held that they should be con- 
strued liberally with a view to effect their object 


and promote justice.”” 


Smythe, 80 Or. 150, 149 P 516, 156 P 
ae 563. See also infra 
Congent of state see supra § 14. 

{a]. In England (1) the king’s 
proctor in his official capacity inter- 
venes at any time before the decree 
absolute on the ground of collusion 
only (Hudson v. Hudson, 1P. & D. 65; 
Dering v. Dering, L. R. 1 P. & D. 531; 
Lautour v.. Lautour, 10 H. L. Cas. 
685, 11 Reprint 1193), (2) or at any 
other time as one of the public (Mas- 
ters v, Masters, 34 L. J. P. & M. 7). 

64. Conn.—In re Hotchkish, 1 
Root 355. 

Ga.—Parish v. Parish, 32 Ga. 653. 


Ill—Townsand vy. Townsand, 21 
Tll. 540 
. La.—Elmore vy. Johnson, 121 La. 


277, 46 S 310; Champon v. Champon, 
40 La. Ann. 28, 3 S 397; Jurgiele- 
wiez v. Jurgielewiez, 24 La. Ann. 77. 
Oh.—Ferrel v. Ferrel, 1 Oh, Dec. 
(Reprint) 135, 2 WestLJ 427. 
Pa.—Lyon v. Lyon, 13 Pa. Dist. 
623; Waldman v. Waldman, 38 Pa. 
Co. 117; Brog v. Brog, 34 Pa. Co. 263; 
Llewellyn v. Llewellyn, 31 Pa. Co. 
670; Brown v. Brown, 30 Pa. Co. 291. 
Va.—Yates v. Yates, 115 Va. 678, 79 


SE 1040. 
65. .See infra § 243. 
66. See infra § 248. 


67. See statutory provisions; and 
Morris v. Morris, 25 Del. 583, 83 A 
934; Wood v. Wood, 24 Del. 71, 74 A 
376; Ejastes v. Eastes, 79 Ind. 363; 
Hager v. Hager, 74 Nebr. 827, 105 NW 
636, 107 NW 254; Henry v. Henry, 81 
N. J. Eq. 512, 86 A 1102; Von Ber- 
nuth v. Von Bernuth, 76 N. J. Eq. 
487, 74 A 700, 139 AmSR 784; Chal- 
lender v. Challender, 65 N. J. Hq. 9, 
59 A 643. 

[a]. In New York an indorsement 
on the summons of the nature of the 
action is necessary, except where the 
summons and complaint are person- 
ally served on defendant within the 
state. Braham v. Braham, 91 Misc. 
151, 154 NYS 1044; Rudolph v. Ru- 
dolph, 12 NYS 81, 19 NYCivProc 424 
(under Code Civ. Proc. § 1774). 

[b] In Pennsylvania (1) the act 
of March 18, 1815, in respect to the 
issuing of subpcenas in divorce, ap- 
plies when a libel is exhibited to a 
judge or judges at an adjourned ses- 
sion of the court, and where it was 
served more than fifteen days before 
its return day, it will not be set aside 
because it was awarded by the court 
at an adjourned session of the next 
preceding term for twenty-one days 
before the next return day. Wet- 
more v. Wetmore, 17 Pa. Co. 11. (2) 
This act only authorizes the award 
of a subpcena by a single judge in 
vacation more than thirty days be- 
fore the nexf{ term. Borekman vy. 
Borekman, 19 Pa. Co. 157; Crocker 
v. Crocker, 19 Pa. Best v. 
Best, 19 Pa. Co. 

{c] Sufficiency of statement to 
summons to authorize money judg- 


In 


divoree;’* but a 


[§ 243] 


been personally 
gence.’8 Unless 


ment for maintenance.—Under the 
Oregon statute (Lord L. § 53) pro- 
viding that, in actions not for the re- 
covery of money only, the notice in 
the summons shall state that if de- 
fendant fails to answer the com- 
plaint, plaintiff will apply to the 
court for the relief demanded there- 
in, where the summons in a suit for 
divorce states that if defendant fails 
to appear and answer plaintiff will 
apply for a decree of divorce and 
such other and further relief as is 
prayed for in the complaint, the re- 
citals in the summons are sufficient 
to give the court jurisdiction to en- 
ter a money judgment for the main- 
tenance and education of the minor 
children and for permanent alimony 
for plaintiff. Jacobs v. Jacobs, 79 Or. 
143; -154.8e.-749. 


68. Sears v. Sears, 9 NYCivProc 
432. 

69. See statutory provisions. 

fa] In Maine the clause “with 


power to attach” in Rev. St. c 62 § 3 
as to divorce, providing that libelant 
may “file in the clerk’s office a libel, 
signed by him, or insert it in a writ 
of attachment with power to attach 
real or personal property to respond 
to the decrees of the court as in oth- 
er suits; and service thereon shall be 
by summons and copy,” is not intend- 
ed to limit but to enlarge the force 
of the word “attachment,” the: word 
“power” evidently conferring a right, 
and not imposing a duty, so that li- 
belant may insert his libel in a writ 
of attachment, make an attachment 
of real or personal property, and then 
proceed to have it served, and the 
service gives jurisdiction, although 
the attachment may be faulty, be- 
cause of the writ ordering an attach- 
ment of property of the value of one 
hundred dollars and only a nominal 
attachment of ‘a chip’ being made. 
rane v. Cole, 113 Me. 358, 360, 94 A 

70. Morris v. Morris, 25 Del. 583, 
83 A 934; Morey v. Morey, 27 Minn. 
265, 6 NW 783. See also infra § 248. 

71. Morris v. Morris, 25 Del. 583, 
83 A 934; Wood v. Wood, 24 Del. 71, 
74 A 376; Newberry v. Newberry, 22 
Pa. Co, 36459) Kulp 3793 Philbrickiv: 


The citation or process must be signed by a proper 
officer else it is fatally defective.’* 

[§ 241] 2. Statement of Ground for Divorce. 
Under some statutes the process must indicate 
whether the action is for an absolute or limited 


variance between the writ and the 


complaint is not ordinarily a fatal objection.” — 
[§ 242] 3. Service of Petition. In some states 
not only a summons but also the petition for divorce 
must be served on defendant.’® 
C. Personal Service—l. 
Actual notice to defendant in a divorce suit is 
favored,? and is required where he is domiciled 
within the jurisdiction of the court and might have 


In General, 


served by the exercise of due dili- 
otherwise provided by statute or 


by the prothonotary upon authority 
of the judge is sufficient. White v. 
White, 18 Pa. Dist. 434. 

74 See statutory provisions; and 
Rudolph v. Rudolph, 12 NYS 81, 19 
NYCivProc 424. 

{a] Indorsement of copy.—aA fail- 
ure to indorse the copy of a sum- 
mons left with defendant, where the 
original was properly indorsed, does 
not invalidate an order of arrest in 
the action or preclude an application 
for alimony, but merely prevents the. 
entry of judgment by default. Sears 
v. Sears, 9 NYCivProc 432. 

75. Rudolph v. Rudolph, 12 NYS 
81, 19 NYCivProc 424; Pertz v. Pertz, 
6 Pa. Dist. 708; Sperry v. Sperry, 
(Tex. Civ. A.), 103 SW 419. 

[a] For example.—(1) Where a 
statute requires the process to be in- 
dorsed with a statement of the pur- 
pose of the action, as “action to an- 
nul a marriage,’ “action for a di- 
vorce,” “action for a separation,” an 
indorsement of “action for a divorce” 
on a summons in an action for a 
Separation is a mere irregularity of 
which defendant cannot avail him- 
self unless he has actually been prej- 
udiced. Rudolph y. Rudolph, 12 NYS 
81, 19 NYCivProc 424. (2) An ob- 
jection that the subpcena commands 
defendant to defend an action for a 
divorce a vinculo while the libel ex- 
hibited prays for a divorce a mensa 
is purely technical. Pentz v. Pentz, 
6 Pa. Dist. 708. (3) In an action for 
divorce and to adjudicate property 
rights, where defendant was a resi- 
dent of the county in which the ac- 
tion was brought, and was served 
with notice therein, although the pe- 
tition alleged, that the property de- 
scribed therein was the separate 
property of plaintiff, and the citation 
described it as the property of plain- 
tiff and defendant, the variance was 
not so misleading as to render the ci- 
tation insufficient to support a judg- 
ment giving the property to plain- 
tiff. Sperry v. Sperry, (Tex. Civ. A.) 
103 SW 419. 

76. See statutory provisions; and 
Sune Ne Stone, 25 N. J. Eq. 445. 

» Lowa, cott v. Scott, 174 I 
740, 156 NW 834. OG 


Philbrick, 27 Vt. 786; Moffat v. Mof- Me.—Spinne v. Spi 
fat, 10 Vt on Parker v. Parker, N.| 484, 32 A 1019. ssa dmeaanSce as, 
nipm. (Vt. hs - Mass.—Smith v. Smith, 
72. Jones v. Jones, 60 Tex. 451,|422; Randall v. Randall, 7 Nine cae 
455 (“These statutes are not to be} N. Y.—Gouch v. Gouch, 69 Misc. 


construed strictly as in derogation 
of the common law, but iiberally, and 
with a view to effect their objects 
and promote justice’’). 

73. Philbrick v. Philbrick, 27 Vt. 
786 (citation fatally defective if 
signed only by a justice of the 
peace). 

[a] In Pennsylvania P. L. p 333 
§ 77, authorizing the prothonotary to 
sign and affix the seal of the courts 
to all writs and processes, supersedes 
6 Smith L. p 286, § 26, requiring the 
subpeena in divorce issued and signed 


436, 127 NYS 476. 

a.—Banks v. Banks, 189 Pa. 1 

a hae eAUneR v. Clunan, 23 Ps. 
ist. > Jansen, Vv. Je 

ey Jansen, 16 Pa. 
Wis.—Mallette v. 164 

Wis. 415, 160 NW 182: Zentis v. Zen- 

tis, 163 Wis. 342, 158 NW 284. 

- Pearce V.. Bland,” Le Ro sar 

oes sins ilne v. Mil 

ree hie ilne, 34 L. J. P. 
8. Whitney v. Finnigan, 129 L 

| 572, 56 S 512; Roberts v. Roberts, 136 

|Minn. 397, 161 NW 148, LRA1917C 


Scheerer, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 243-246] 


rule of court,’® the rule applies with reference to 
The shifting of residence 
to avoid or delay the service of process in a divorce 
Personal service of 
process in a divorce ease is sufficient to give the 
court jurisdiction of defendant, although the verifi- 
cation of the complaint is defective.’ 


service of a cross bill.®° 


suit is not favored in law.® 


[§ 244] 2. Manner of Service. 


cases where constructive service is permitted,®* the 
process must ordinarily be served upon defendant 
personally,®* and service on his attorney is not suf- 
In some states, however, process may be 
served by leaving a copy at defendant’s residence in 
his absence,°* by mailing him a copy,®’ or by citing 
The reading of a 
subpena to answer a bill of divorce is not a suf- 
ficient service;®® nor is it sufficient merely to put 
defendant in the unknown possession of a summons 
so disguised as to conceal the fact that it was a 
summons,” especially where its true nature was 


ficient.®® 


him through a curator ad hoc.8® 


1140; Harter v. Harter, 5 Oh. 318; 
Jansen vy. Jansen, 16 Pa. Dist. 418; 
Fackner v. Fackner, 26 Pa. Co. 305; 
Love v. Gove, 10 Phila, (Pa.) 453. 
But see Gill v. Gill, 13 Pa. Dist. 10 
infra § 249 note 8 [c]. 

79. See statutory provisions. 

[a] In New Jersey under a chan- 
cery rule providing for relief to de- 
fendants in chancery in so far as the 
same has not been modified by the 
divorce act, where plaintiff in a suit 
for divorce was a bona fide resident 
of New Jersey, and defendant, a resi- 
dent of New York, duly appeared and 
answered, the court had jurisdiction 
to grant defendant a divorce on a 
eross bill without personal service of 
process on the original complainant. 
Von Bernuth vy. Von Bernuth, 76 N. J. 
Eq. 487, 74 A 700, 139 AmSR 784. 

80. Clunan v. Clunan, 23 Pa. Dist. 
400. 
81. Harrison. y. Harrison, 117 Md. 
607, 84 A 57 


82. Fitzpatrick v. Fitzpatrick, 131 
Tenn. 54, 173 SW 444. See also infra 
§ 322. 

83. See infra § 248. 


84. Stallings v. Stallings, 127 Ga. 
464, 56 SE 469, 9 LRANS 593; Rob- 
erts v. Roberts, 135 Minn. 397, 161 
NW 148, LRA1917C 1140; Peeling v. 
Peeling, 161 NYS 963; Penny v. Pen- 
ny, 34 Pa. Super. 88. But see infra § 
249 note 8 [c]. 

85. Palmer vy. Palmer, 20 Del. 402, 
57 A 533; Newberry v. Newberry, 9 
Kulp (Pa.)°379, 22 Pa. Co. 361. 

86. See statutory provisions; and 
Beard v. Beard, 21 Ind. 321; Labo- 
tiere v. Labotiere, 8 Mass. 383; Ap- 
pleyard v. Appleyard, L. R. 3 P. & D. 
257. 

{a] In New York service of sum- 
mons in divorcee by delivering a copy 
thereof at defendant’s residence will 
not be granted unless service by pub- 
lication cannot be made. Maiello v. 
Maiello, 42 Misc. 266, 86 NYS 543 (un- 
der Code Civ. Proc. §§ 435, 436, 438). 

[b] In Massachusetts the leaving 
of an attested copy of the bill at the 
last known place of abode of the li- 
belee is insufficient, where he was not 
then in the house and has not been in 
the county since that time. lLabo- 
tiere v. Labotiere, 8 Mass. 383;- Ran- 
dall v. Randall, 7 Mass. 502. 

87. See statutory provisions; and 
Smith v. Smith, 4 Greene (Iowa) 266 
(holding, however, that the statute 
should be strictly observed, and that 
the courts should carefully guard 
against any abuse of its provisions). 

88. Wheeler v. Britton, 134 La. 63, 
69 S 766; Lachaud v. Lachaud, 10 La. 
Ann, 156. 4 

[a] Absence must affirmatively 
appear.—Before a curator ad hoc can 
be appointed fcr an absent defendant, 
in a suit for separation from bed 
and board, it must affirmatively ap- 
pear that defendant is an absentee.— 


DIVORCE 


Exeept in those 


sits.°° 


Whitney v. Finnegan, 129 La. 572, 
56 S 512. 

{b] Verification of petition.—It is 
not essential to the validity of the 
appointment of a curator ad hoe or 
the citation served upon the ap- 
pointee that the petition alleging de- 
fendant’s absence be sworn to. Wheel- 
er v. Britton, 134 La. 63, 63 S 624. 

[ec] There are only two cases in 
which a curator may be appointed 
to represent absent wives in suits 
for divorce: One where ‘defendant is 
charged with commission of an in- 
famous crime and being a fugitive 
from justice; the other where a sep- 
aration is ‘claimed on the ground of 
abandonment. Muller y. Hilton, 13 
La. Ann. 1, 71 AmD 504; Prindle v. 
Williams, 9 La. Ann. 34. 

{d] Where, however, a marriage 
is solemnized in a foreign country 
and the husband subsequently aban- 
dons the wife and comes to Louisi- 
ana, he cannot prosecute a_ suit 
against her there for a divorce by 
causing a curator ad hoc to be ap- 
pointed to represent her, through 
whom she is cited. Champon v. 
Champon,-40 La. Ann. 28, 3 S 397. 

89. Welch v. Welch, 16 Ark. 527; 
Smith v. Smith, 9 Mass. 422 (where 
the statute requires service to be 
made hy serving the party with an 
attested copy of the libel and a sum- 
mons to appear). 


90. Bulkley v. Bulkley, 6 AbbPr 
CNP FYE ep Os 

91. Bulkley v. Bulkley, 6 AbbPr 
CNRY 3 07: 

92. McElrath v McElrath, 120 
Minn. 380, 189 NW 708, 44 LRANS 
505. . 

93. Hawaii—Zeave v. Zeave, 17 


Hawaii 463. 

Minn.—Sodini v. Sodini, 94 Mina. 
301, 102 NW 861, 110 AmSR 371. 

Mo.—Paddock v. Paddock, (A.) 91 
SW. 398. 

Nebr.—Williams v. Williams, 101 
Nebr. 369, 163 NW 147. 

Oh.—Holland v. Holland, 11 Oh. 
Dee. (Reprint) 760, 29 CincLBul 98. 

Or.—McFarlane v. Cornelius, 43 Or. 
Hove t onion aad Uae ba 405. 

Tex.—Jones v. Jones, 60 Tex. 451; 
Givens v. Givens, (Civ. A.) 195 SW 
877. 

Utah.—Schafer v. Ritchie, 49 Utah 
MAT, 162) (PGS. 

fa] The object of the statute au- 
thorizing personal service of process 
on a nonresident defendant being to 
provide an easier and less expensive 
method of service than by publica- 
tion, its provisions are to be liberal- 
ly construed. Jones y. Jones, 60 Tex. 


Substantial compliance with 
statute is necessary. Stephens v. 
Stephens, 62 Tex. 337. 

{e] In California, if. authorized at 


|all, personal service on a nonresident 


defendant outside of the state can be 


[19C.J.] 101 


| not discovered until too late for defendant to an- 
swer;°! but the fact that defendant is served with: . 
a summons inclosed in a sealed unaddressed envelope 
is not sufficient to make the service defective where 
the contents of the envelope were ascertained by 
defendant on the same day.° : 

[§ 245] 3. Place of Service. 
tions personal service outside of the state is au- 
thorized by statute.®? 
personal service of process without the state is in- 
effectual ;°* and it has been held that a statute au- 
thorizing personal service of process on defendant 
‘whenever found’’ does not authorize personal ser- 
vice out of the state.% 
served, however, beyond the county where the court 


In some jurisdic- 


But in the absence of statute, 


Process may be personally 


[§ 246] 4. Who May Make Service. The officer 
or person by whom process in divorce suits may be 
served is usually prescribed by statute or rule of 
court,°? and process otherwise served is ineffec- 


made only when the publication of 
the summons has been ordered. Mc- 
Blain v. McBlain, 77 Cal. 507, 20 P 61. 

[ad] In Utah, when publication of 
summons is ordered, personal serv- 
ice of a copy of the summons out of 
the state is sufficient. Schafer v. 
Ritchie, 49 Utah 111, 162 P 618. 

94. Sauer v. Sauer, 19 Pa. Dist. 
421; Clark v. Clark; 834 Pa. Co. 3017 
Keen v. Keen, 2 WklyNC (Pa.) 492; 
Ormsby v. Ormsby, 30 PittsbLJNS 
272; Conrad v. Conrad, 1 LackJur 
(Pa.) 34; Weatherbee v. Weatherbee, 


20 Wis. 499. See also infra § 696. 
95. Burton v. Burton, 45 Hun 
(N.. Y.) 68; Ralston’s App., 93 Pa. 


133; Davenport v. Davenport, 17 Pa. 
Dist. 1005; Clark v. Clark, 17 Pa. Dist. 
761, 34 Pa. Co. 301; Briggs v. Briggs, 
1 Pa, Dist. 780; Payne v. Payne, 18 
Pa. Co. 34. Contra Snyder v. Sny- 
ee 10 Phila. (Pa.) 306, 1 WklyNC 

96. Ewing v. Ewing, 24 Ind. 468; 
Brown v. Brown, 10 Nebr. 349, 6 NW 
397; Fillman’s App., 99 Pa. 286; Jan- 
sen y. Jansen, 16 Pa. Dist. 418; Frack- 
ner v. Fackner, 26 Pa. Co. 305; Aus- 
tiney (Austin, 49 PaC- selon 

[a] No special authorization from 
the court is necessary to warrant the 
service of a subpcena by the sheriff 
of another county than that in which 
the divorce proceedings have been 
instituted. Fillman’s App., 99 Pa. 
286 [rev 10 WklyNC 222]. 

[b] Buta city court has no power 
to send its process beyond the ter- 
ritorial limits of the city in which 
it is established. Masure v. Masure, 
171 Ill. A. 438. 

[c] A suit for separation brought 
by a wife at the matrimonial domi- 
cile against her husband temporarily 
residing in another judicial district 
is not one of the exceptional cases 
where citation from the court in 
which suit is brought can be sent be- 
yond its territorial jurisdiction. 
Thompson v. Emery, 127 La. 718, 53 
S 968. 

97. See statutory provisions; and 
Leavitt v. Leavitt, 1385 Mass. 191 (a 
constable or private person has no 
authority to serve such process un- 
less by special order of the court); 
Brown v. Brown, 15 Mass. 389; Tim- 
ney v. Timney, 21 Pa. Super. 538 (a 
rule of the common pleas providing 
that in divorce cases “the subpoena, 
copy of the libel and notice, and 
prayer and answer shall be served by 
the sheriff upon the respondent, if he 
is within the county,” is reasonable’ 
and proper, and one which the court 
has power to make, under the act of 
March 138, 1815 [6 Smith L. p 286], 
although there is nothing in the act 
which requires service by the sher- 
iff); Moffat v. Moffat, 10 Vt. 432 (mo 
person is authorized to serve process 
from the supreme court unless nar- 
ticularly named therein). 


102. [19.073.] 


tual.°° In some jurisdictions the 


mons cannot be made by plaintiff,°® and although the 
statute may not forbid such service, yet such ser- 
vice savors of collusion and may lead to dismissal 


of the suit.t 
[§ 247] 5. -Time of Service. 
served at any time before return 


[§ 248] D. Constructive Service—1. In Gen- 
Actual notice to a nonresident defendant in a 
divorce suit is not a prerequisite to the exercise of 
jurisdiction,’ and in nearly all the states statutes 
exist which permit of a constructive service ‘of 
process by publication where defendant is without 
Strict compliance with these statutes | 
is necessary to give the court jurisdiction,®? but 


eral. 


the state.* 


98. Zeave yv. Zeave, 17 Hawaii 463; 
Spafford v. Spafford, 16 Vt. 511 (if a 
person not authorized serves process, 
defendant may disregard it); Par- 
ker v. Parker, N. Chipm. (Vt.) 27 
(where a petition for divorce served 
by a person not particularly named 
in the process was dismissed). 

99. See statutory provisions; and 
Perweiler v, Perweiler, 160 NYS 785. 


1. Green v. Green, 17 Pa. Dist. 150. 
2. Chadwick v. Chadwick, 20 Pa. 
Dist, 305, 38 Pa. Co. 199; Parker y. 


Parker, 20 Pa. Dist. 304. 

8. Clark. v. Clark, 191 Mass. 128, 
i (O02 Giliva-Gill, 17, Pa, Dist. 

Residence of defendant as affecting 
jurisdiction: 

Domestic divorce see supra §§ 38, 45. 
Foreign divorce see infra § 835 et seq. 

4. Del.—Morris v. Morris, 25 Del. 
583, 83 A 934, 

Fla.—Taylor v. Taylor, 64 Fla. 521, 
60 S 116. : 

Iowa.—Lewis v. Lewis, 138 Iowa 
593, 116 NW 698. 

Kan.—Roberts v. Fagan, 86 Kan. 
636, 92 P 559; Lewis v. Lewis, 15 
Kan. 181. : 

Minn.—Becklin v. Becklin, 99 Minn. 
307, 109 NW 243. 


Miss.—Plummer vy. Plummer, 37 
Miss. 185. 
Mo.—Hinkle v. Lovelace, 204 Mo. 


208, 102 SW 1015, 120 AmSR 698, 11 
LRANS 730, 11 AnnCas 794; Stone v. 
Stone, 134 Mo. A. 242, 113 SW 1157. 

N. J.—McGuinness v. McGuinness, 
TION. w. Eg. 1,62 A. 937 {rev on other 
grounds 72 N. J. Eq. 381, 68 A 768]. 

N. Y.—Hunt v. Hunt, 72 N. Y. 217, 
28 AmR 129. 

Okl.—Cordray v. Cordray, 19 Okl. 
36) 00 GP Sl. 

Pa.—Christmas vy. Christmas, 24 
Pa. Dist. 349; Marshall v. Marshall, 
TOM OISt, ects Schultzburg v. 
Schultzburg, 31 Pa. Co. 520; Lyon 
v. Lyon, 30 Pa. Co. 342; Green v. 
Green, 13 Pa. Co. 671. 

Tex.—Hare v. Hare, 10 Tex. 355; 
Givens v. Givens, (Civ. A.) 195 SW 
877. f 

Wis.—Zahorka v. Geith, 129 Wis. 
498, 109 NW 552. 

{a] Where both parties are domi- 
ciled in the state, jurisdiction may 
be acquired over one who is absent 
therefrom by substituted service. 
Hunt v. Hunt, 72 N. Y. 217, 28 AmR 
Post v. Post, 71 Mise. 44, 129 
754; Matter of Morrison, 52 
CN. Y.) 102. 

In Louisiana statute author- 
izing suit for separation by substi- 
tuted process does not apply to ac- 
tions for divorce. Connella y. Con- 
nella, 114 La. 950, 38 S 690. 

{e] In Pennsylvania the act of 
1891 authorizing notice by registered 
letter in certain cases where per- 
sonal service cannot be made because 
of defendant’s nonresidence does not 
apply to cases of desertion. Oakley | 
Wiwakiev. b Fa. Dist.<781, 14 Pa.Co; 


672. 
5. U. S.—Thompson vy. Thompson, 
220, UW. S.1pol, so SCt 129,57 -L.. ed. 


347; Cheely v. Clayton, 110 U. S. 701, | 
4 SCt 328, 28 Ll. ed. 298: Parker v. | 


Process may be 


DIVORCE 


service of sum- 


is personal.® 
[§ 249] 2. 


day is passed.? 
[§ 250] 


Parker, 222 Fed. 186, 187 CCA 626. 

Colo.—Israel v. Arthur, 7 Colo. 5, 
1 P 438. 

Del.—Morris v. Morris, 5 Del. 583, 
83 A 934. 

Mich.—Bentley v. Hosmer, . 110 
Mich. 626, 68 NW 650, 69 NW 660. 

N. Y.—Purvis v: Purvis, 167 App. 
Div. 717, 153 NYS 269. 

Okl.—Rodgers v. Nichols, 15 Okl. 
519; 83. P9283; 

Pa.—Briggs v. Briggs, 18 Pa. Dist. 
838; B. v. B.. 42 Pa. Co. 188; Straub 
vy. Straub, 37 Pa. Co. 118; Sciple v. 
Sciple, 21 Pa. Co. 559. 

Tex.—Stephens v. Stephens, 62 Tex. 
337; Givens v. Givens, (Civ. A.) 195 
SW 877. 

Bee C.—Timms y. Timms, 15 B. C. 


“Tt is as essential, in such cases, 
to the jurisdiction of a court that the 
mode of procedure through which 
jurisdiction is to be obtained, be pur- 


sued.” Stephens v. Stephens, 62 Tex. 
Sot, 1809. 
[a] Constructive service in di- 


vorce proceedings is viewed strictly, 
and where there is no appearance 
every essential requisite of the stat- 
ute for such service must affirma- 
tively appear. Parker vy. Parker, 222 


Fed. 186, 137 CCA 626. 
Personal service on nonresident see 
Supra § 245. 

6 McFarland v. McFarland, 40 
Ind. 458; Tolen v. Tolen, 2 Blackf. 
(Ind.) 407, 21 AmD 742; Hammond v. 
Hammond, 103 App. Div. 437, 93 NYS 
1; Ditson v. Ditson, 4 R. I. 87; Griffin 
v. Griffin, 54 Tex. Civ. A. 619, 117 SW 
910. See also infra §§ 690, 697. 

7. Ala.—Harrison y. Harrison, 19 
Ala. 499. f 

Ga.—Stallings v. Stallings, 127 
Ga. 464, 56 SE 469, 9 LRANS 593. 

Ind.—Beard vy. Beard, 21 Ind. 321. 

Iowa.—Lewis vy. Lewis, 138 Iowa 
593, 116 NW 698. 

Me.—Spinney v. Spinney, 87 Me. 
484, 32 A 1019. 

Nebr.—Atkins v. Atkins, 9 Nebr. 
191, 2 NW 466. 

N. C.—King v. King, 84 N. C. 32. 

Pa.—Lyon v. Lyon, 30 Pa. Co. 342; 
Briggs v. Briggs, 2 Pa. C. Pl. 64. 

8. Godfrey v. Godfrey, 27 Ga. 466; 
Smith v. Smith, 6 Mass. 36; Anony- 
mous, 5 Mass. 197; Choate v. Choate, 
3 Mass. 391; Homston v. Homston, 3 
Mass. 159. 

[a] Temporary absence from the 
state is insufficient. Spinney v. Spin- 
ney, 87 Me. 484, 32 A 1019. 

[b] Absence on a voyage with an 
expectation of returning is not such 
an absence from the state as will au- 
thorize proceedings upon the libel 
without personal notice. Mace v. 
Mace, 7 Mass. 212. 

{c] But in Pennsylvania under 
the act of March 13, 1815, although 
defendant was not personally served, 
if he resided in the state at the time 
the libel was filed and continued to 
reside there until service by publica- 
tion was complete, it is sufficient. 
Gill v. Gili, 13 Pa. Dist. 10. 

9. Colo.—Israel vy. Arthur, 7 Colo. 
5, 1 PB 438. 

Mich.—Morrison v. Morrison, 


raffant was plaintiff, 


64 | Lovelace, 204 Mo. 


[§§ 246-250 


where jurisdietion is acquired, the decree so far as 
the marriage status is concerned is as binding on 
the parties as in cases where the service of process 


Who May Be Served. Constructive 
service of process is available only in case defend- 
ant resides without the state,’ is absent therefrom,® 
or cannot be found therein.° 

8. Proceedings for Service—a. 
davit of Nonresidence or Absence. The facts neces- 
sary to make constructive service available,’? are 
usually required to be shown by affidavit,** and if 
the affidavit does not comply with the statute in re- 
gard to its contents, 
does not confer jurisdiction.’ 


Afii- 


service of process thereunder 
The affidavit need 


Mich. 53, 30 NW 903. 
Minn.—Roberts v. Roberts, 135 
Minn 397, 161 NW 148, LRA1917C 
1140. 
N. Y.—Von Rhade v. Von Rhade, 
2 Thomps. & C. 491. 
Pa.—Green vy. Green, 13 Pa. Co. 671. 


10. See supra § 249. 

11. Cal.—In re Pusey, 170 P 846. 

Ga.—Godfrey v. Godfrey, 27 Ga. 
466. 


Iowa.—Priestman v. Priestman, 103 
Iowa 320, 72 SW 535. 

Kan.—Bell v. Bell, 97 Kan. 616, 156 
PETS. f 

Minn.—Roberts v. Roberts, 135 
Minn. 397, 161 NW 148, LRA1917C 


1140. 

Nebr.—Atkins v. Atkins, 9 Nebr. 
191, 2 NW 466. 

N. Y.—Peeling v. Peeling, 161 NYS 
963; Perweiler v. Perweiler, 160 NYS 
85. 

N. C.—King v. King, 384 N. C. 32. 

Pa.—Baylis v. Baylis, 16 Pa. Dist. 
283. 
Va.—Yates v. Yates, 115 Va. 678, 
79 SE 1040. 

[a] Venue.—An affidavit attached 
to the petition need not state the 


venue where it is sufficiently laid in 
the petition. Burnes v. Burnes, 61 


Mo. A. 612. 
170 P 846. 
Ga.—Godfrey v. Godfrey, 
466. 
Kan.—Bell v. Bell, 97 Kan. 616, 156 
Mich.—Morrison v. Morrison, 
Mich. 53, 30 NW .903. 
Hickman, 243 Mo. 
147 SW 1002. 
Nebr.—Atkins v. Atkins, 9 Nebr. 
N. Y.—Von Rhade v. Von Rhade, 
2 Thomps. & C. 491. 
aly {@hike bs 
365,92 PP7si: 
ble yeies fet Bye) IE ZAR 
Pa.—Baldwin v. Baldwin, 1 Pa. Co. 


12. Cal.—In re Pusey, 
27 Ga. 
Te) STyU ee 
64 
Mo.—Kunzi_ v. 
103, 
191, 2 NW 466. 
Okl.—Cordray vy. Cordray, 
Or.—McFarlane v. Cornelius, 43 Or. 
178, 17 WklyNCas 222. 


Tex.—Young v. Young, (Civ. A.) 
127 SW 898. 

Wash.—Goore vy. Goore, 24 Wash. 
139° 63° P71092: : 

[a] Affidavits sufficient. — (1) 
Plaintiff's affidavit containing the 
positive statement that defendant 
was not in th2 state at the time. 


in “res Pusey, (Cale) e110e Pao 46snne) 
An affidavit that the whereabouts of 
defendant are unknown and her post- 
office address cannot be ascertained 
by any means within affiant’s con- 
trol. Bell v. Bell, 97 Kan! 616, al66 
P 778. (3) An affidavit alleging that 
S_ that she had 
filed a petition against defendant to 
obtain a divorce, that defendant was 
a nonresident of the state, and that 
plaintiff wishes to obtain service by 


publication. Roberts v. Fagan, 76 
Kan. 536, 92 P 559. (4) An affidavit 
alleging “that defendant is a non- 


resident of this State, or that he has 
absconded or absented himself from 
his usual place of abode in this State, 
so the ordinary process of law cannot 
be served upon him.” Hinkle v. 
208, 215, 102 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 950-255], 


not state that there is no person in the state on 
whom process can be served that will bind defend- 
It has been held that the affidavit of plain- 
tiff alone in a divorce suit is not sufficient to au- 
thorize an order for publication of the summons."+ 
The affidavit may be sufficient, although based on 
In some jurisdictions 
where personal service out of the state is per- 
mitted,'® no affidavit is required that defendant is a 
nonresident or cannot be found?” or served within 


ant.18 


information and _ belief,15 


the state.18 


[§ 251] b. Order for Publication—(1) In Gen- 
In most states an order directing the publi- 
cation of a notice of the suit is made a prerequisite 
of constructive service of process,!® and a substan- 
tial noncompliance with the requirement of the 


eral. 


1015, 120 AmSR 698, 11 LRANS 730, 
11 AnnCas 794. (5) An affidavit that 
defendant’s residence was unknown, 
and that the action was brought for 
“the dissolution of the bonds of mat- 
rimony existing between said plain- 
tiff and defendant under” certain des- 
ignated provisions of the code. Goore 
v. Goore, 24 Wash. 139, 140, 63 P 
1092. (6) An affidavit that affiant has 
made diligent search and inquiry for 
the residence and whereabouts of 
defendant and is unable to find him. 
Morrison y. Morrison, 64 Mich. 53, 30 
NW 903. (7) Although the affidavit 
docs not show what efforts have been 
made to find defendant, it is suffi- 
ecient to sustain the granting of the 
order if no motion is made to set it 
aside. Von Rhade v. Von Rhade, 2 
Thomps. & C. (N. Y.) 491. (8) The 
affidavit is not faulty as failing to 
negative the existence of defendant’s 
residence in the state where the com- 
plaint does so. McFarlane v. Cor- 
nelius, 43 Or. 518, 73 P 825, 74 P 468. 
(9) Where the master reports that 
respondent resides abroad and has 
expressly refused to attend the hear- 
ing or authorize any one to appear 
for him, the affidavit for publication 
of notice of final rule for divorce need 
not state that an effort has been 
made to serve respondent personally 
with notice. Baldwin v. Baldwin, 1 
Pa. Co. 178, 17 WklyNC 222. (10) It 
is not necessary to describe defend- 
ant’s property in the affidavit in or- 
der to authorize publication of sum- 
mons and give the court jurisdiction 
to make a decree concerning such 
property. Goore v. Goore, 24 Wash. 
139,63 P1092. 

[b] Affidavits insufficient.—(1) An 
affidavit alleging that S is plaintiff 
-and that defendant is not a resident 
of the territory, “but to the best of 
her knowledge and belief is a resi- 
dent of , and that service of 
summons in this case can not be had 
upon the said defendant in the ter- 
ritory,” is defective in that it fails 
to state what diligence was used to 
procure personal service, the nature 
of the action, and that defendant was 
out of the territory as required by 
the statute; and a judgment rendered 
thereon is void for want of jurisdic- 
tion. Cordray v. Cordray, 19 Okl. 36, 
91 P 781. (2) Under a statute pro- 
viding that service by publication 
shall only be made after plaintiff 
has made oath that the “residence” of 
defendant is unknown to him, an af- 
fidavit that plaintiff did not know 
the “whereabouts” of his wife is in- 
sufficient. Young v. Young, (Tex. 
Civ. A.) 127 SW 898. (3) An affidavit 
which merely shows that defendant 
could not be found in two counties 
is not sufficient. Godfrey v. Godfrey, 


27 Ga. 466. 

13. Taylor v. Taylor, 63 Fla. 659, 
60 S 116. 

14. Perweiler v. Perweiler, 160 


NYS 785; Hall v. Hall, 10 NYS 2238. 


15. Bonsell v. Bonsell, 41 Ind. 476; 
Pettiford v. Zoellner, 45 Mich. 358, 
8 NW 57. 

16. See supra § 245. 


17. Bunderman y. Bunderman, 117 


‘ 
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[§ 252] (2) 


on defendant.?! 
[§ 253] ¢. 
sence of statute 


tion.22 


[§ 255] e. 


Minn. 366, 185 NW 998. 
Paddock v. Paddock, (Mo. A.) 
91 SW 398. 


19. See statutory provisions. 
20. Cal.—McBlain v. McBlain, 77 
(C29 VO PAINE, Kole 


Fla.—Shrader v. Shrader, 36 Fla. 
502 e18eSerze 

Ill.—Knowlton  v. 155 
Til, 158,:39 NE 595. 

Mich.—Freeman 
Mich. 480. 

Fei ene v. Burnes, 61 Mo. A. 

N. J.—Scott v. Scott, (Ch.) 85 A 
1022, 

N: Y.—Freeman v. Freeman, 57 
Mise. 400, 109 NYS 705 [rev on other 
grey 126 App. Div. 601, 110 NYS 

]. 

Pa.—B. v. B., 23 Pa. Dist. 284. 

Tenn.—Finch v. Frymire, (Ch. A.) 
36 SW 883. 

Wis.—Zahorka v. Geith, 129 Wis. 
498, 109 NW 552. 

[a] Misnomer.—An order of pub- 
lication describing defendant as “Em- 
ma Burge,’’ whereas her true name 
was Emily Burge, is insufficient to 
confer jurisdiction. Burge v. Burge, 
94 Mo. A. 15, 67 SW 703. 

{b] Alternative order.—An order 
in the alternative, that the summons 
be published or that it be served 
personally without the state is fatal- 
ly defective. Godfree v. Godfree, 
166 App. Div. 694, 152 NYS 257. 

[c] Time of making order.—An 
order made and entered.on the fourth 
day after the affidavit for publication 
was made; and on the third day after 
a return of the sheriff that defend- 
ant could not be found, was not open 
to the objection that it was not made 
within sufficient time. Zahorka v. 
Geith, 129 Wis. 498, 109 NW 552. 

{[d] Entry of order.— Where the 
entry of the order in the rule docket 
is not required to contain an abstract 
of the facts, an entry which purports 
to state the grounds is not conclu- 
sive that upon such, and no other, 


Knowlton, 


v. Freeman, tl 


the order was granted. Finch v. 
Frymire,— .(Tenn., Ch: A.). 386 .SW 
883. 

{e] Form of order.—Knowlton 


v. Knowlton, 155 Ill. 158; 39 NE 595. 

[f] An order is not vitiated by 
mere surplusage as because it con- 
tains a phrase to the effect that the 
last insertion in the newspaper there- 
in designated was ‘‘to be at least” 
thirty days before the first day of a 
certain term of court. Burnes v. 
Burnes, 61 Mo. A. 612. 

21. See statutory provisions; and 
Bentley v. Hosmer, 110 Mich. 626, 68 
NW 650, 69 NW 660 (under Pub. 
Acts [1895] No. 202). 

22. See statutory provisions; and 
Israel v. Arthur, 7 Colo. 5, 1 P 438; 
Banks v. Banks, 189 Pa. 196, 42 A 
ii Jansen v. Jansen, 16 Pa. Dist. 
418. 


Service of summons on nonresident 
defendant see supra § 245. 

23. Green v. Green, 7 Ind. 113; 
Tee v. Knoyle, 43 Kan. 338, 23 P 
487. 

24. Knowlton y. Knowlton, 155 Ill. 
158, 39 NE 595; Kunzi v. Hickman, 


Issuance of Summons. 


[§ 254] d. Publication of Notice. 
statutory provisions as to the publication of the 
notice of suit are complied with, the court acquires 
no jurisdiction over defendant. ; 
Service of Published Notice. The 

notice as published may be required to be mailed to 

defendant at his last known place of residence or 
' at some place specified in the order of publication,”® 
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| statute renders the notice ineffectual.?° 


Service of Order. In some states 


the order of publication must be personally served 


In the ab- 
to the contrary,?? a summons need 


not be issued where service is made by publica- 


Unless the 


24 


| 242 Mo. 108, 147 SW 1002; Anony- 
mous, 3 HowPr (N. Y.) 293; Fergu- 
son v. Ferguson, 9 Pa. Dist. 250; 
Sciple v. Sciple, 21 Pa. Co. 559. See 
also supra § 251. 

{a] Publication of the summons 
alone will suffice where it contains 
a notice that, if defendant fails to 
answer within the time _ limited, 
plaintiff will apply for the relief de- 
manded by the complaint. Anony- 
mous, 3 HowPr (N. Y.). 293. 

[b] Time of publication. — (1) 
Where the statute requires publica- 
tion of the notice for four weeks 
successively prior to the first day 
of the next term, a publication of the 
notice for only three weeks is a fatal 
defect. Jansen v. Jansen, 16 Pa. 
Dist. 418. (2) And it is also fatally 
defective if the last day of publi- 
cation is on the return day of the 
notice. Briggs v. Briggs, 18 Pa. Dist. 
838; Powel v. Powell, 3 Del. Co. (Pa.) 
206. (3) Under a statute providing 
that, upon an alias subpena being re- 
turned non est inventus, the sheriff 
shall cause notice to be, published 
“for four ,weeks successively prior 
to the first day of the then next 
term,” all that is required is that 
respondent shall have at least four 
weeks’ constructive notice before the 
term at which he is bound to appear, 
and it is not forbidden that he have 
more... Banks v. Banks, 189 Pa. 196, 
Adee Vil (4) An order requiring 
publication of a notice for two weeks 
successively before the term of court 
to which it is made returnable is 
complied with by a publication once 
in each of two successive weeks, al- 
though the first publication is made 
less than two weeks before the first 
day of the term. Knowlton v. Knowl- 
ton, 155 Ill. 158, 39 NE 595. (5) An 
order which directs the summons to 
be published for not less than once in 
each week for six weeks sufficiently 
complies with a statute requiring 
publication not less than once a week 
for six weeks. Bibelhausen v. Bibel- 
hausen, 159 Wis. 365, 150 NW 516. 

[c] Notice stating ground differ- 
ent from that alleged.—Where notice 
of an order for publication stated 
that the suit was brought to obtain 
an absolute divorce for desertion, but 
the suit was brought for an absolute 
divorce for adultery, the notice of 
the order is not sufficient under a 
statute requiring that the ground 
for the suit must be stated. Scott 
Ve SCOLt, CN. Chi) 85 VA10 29" 

Fi aee8 Ill. Werner v. Werner, 30 Ill. 


‘Kan.—Ensign v. Ensign, 45 Kan. 
nae 26 P-7; Lewis v. Lewis, 15 Kan. 


Mass.—Labotiere vy. Labotiere, 8 
Mass. 383. 

Nev.—Miller v. Miller, 37 Nev. 257, 
LA PAZ 18: 

N. J.—Britton v. Britton, 45 N. J. 
Eq. 88, 15 A 266; Doughty v. Dough- 
LYp meee Gee sto Tart Q8iNewde ieee 
ae Rogers v. Rogers, 18 N. J. Eq. 
oan Y.—Stanton v. Crosby, 9 Hun 

Oh.—Carr v, Carr, 7 Oh. Dec. (Re- 
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unless it appears that the residence or whereabouts 
And if this require- 
ment is not complied with, the court acquires no 


of defendant is unknown.”® 


jurisdiction.?* 
[§ 256] 


amended to cure the defect where 


low amendments in civil cases is generally conferred 


on the courts by statute.’§ 


[§ 257] 2. Issuance of New Process, If a cita- 


tion is fatally defective, the case 


tinued to allow plaintiff to issue and serve a proper 


summons.?® 
[§ 258] F. Proof of Service. 


entry of a decree in case of default, there must 
first be proof of due service of process,*° and that 
the person on whom process was served was in fact 
It has been held, 
however, that; if defendant was in fact served, the 


the defendant named therein.*? 


print) 136, 1 CincLBul 151. 

Pa.—Green v. Green, .13 Pa. Co. 671; 
Gilbert’s App., 15 WklyNC 466 [aft 
16 Phila. 83]. 

[a] Contents of notice.—The no- 
tice of the order of publication to 
be served in a suit for divorce on an 
absent defendant must state the ob- 
ject of the suit; and, if it undertakes 
unnecessarily to assert the grounds 
of relief, it must state grounds 
which give jurisdiction to the court 
to decree relief. Brant v. Brant, 71 
N. J. Eq. 66, 71 A 350. 

{b] Although unnecessary under 
the statute, personal service of no- 
tice on a nonresident defendant, sup- 
plemental to the constructive notice 
by publication, does not invalidate 
the service by publication. Burnes v. 
Burnes, 61 Mo. A. 612. 

26. Bellinger v. Devine, 269 Ill. 
72, 109 NE 666; Ensign v. Ensign, 45 
Kan. 612, 26 P 7; Larimer v. Knoyle, 
43 Kan. 338, 23 P 487; Hemphill v. 
Hemphill, 38 Kan. 220, 16 P 457. 

{a] An affidavit stating that the 
residence of defendant is unknown 
and cannot be ascertained by any 
means within plaintiff's control forms 
no part of the service by publication 
and may be made and filed at any 
time before judgment is granted. En- 
ae v. Ensign, 45 Kan. 612, 26 P 


27. Werner v. Werner, 30 Ill. A. 
159; Hemphill v. Hemphill, 38 Kan. 
220, 16 P 457; Lewis v. Lewis, 15 
Kan. 181; Miller v. Miller, 37 Nev. 
257, 142 P 218. 

[a] Where mailing to two ad- 
dresses is ordered, mailing it ad- 
dressed to defendant to one of those 
places, and, instead of to the other, 
to a third place, not being a full 
compliance with the order, does not 
give the court jurisdiction. Miller 
v. Miller, 37 Név. 257, 142 P 218. 

28. Sears v. Sears, 9 NYCivProc 
432; Long v. Long, 1 Pa. Co. 572. See 
Straub v. Straub, 18 Pa. Dist. 958 
(amendment not allowed). 

Amendment of affidavit of service 
see infra § 258. 


29. Philbrick v. Philbrick, 27 Vt. 
786. 

30. Cal—Newman’s Hst., 75 Cal. 
213, 16 P 887, 7 AmMSR 146. 

Fla.—Shrader vy. Shrader, 36 Fla. 


502, 18 S 672. 

Nev.—Perry v. Esmeralda Seventh 
Judicial Dist. Ct., 174 P 1058. 

N. J.—Stone v. Stone, 25 N. J. Eq. 
445, 

N. Y.—Shetzler v. Shetzler, 2 Edw. 
584, 

Pa.—-Clunan v. Clunan, 23 Pa. Dist. 


400; Chadwick v. Chadwick, 38 Pa. 
Co. 199. 
Tex.—Stuart v. Cole, 42 Tex. Civ. 


A. 478, 92 SW 1040. 

[a] Proof of publication. The 
statute of Arkansas provides that a 
warning order in a suit for divorce 
against a nonresident shall be pub- 


E. Correction of Defects—l. 
ment. A process defective in its inception may be 
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[§ 259] 
Amend- 


the power to al- 


will not be con- 


To justify the 


lished weekly in a newspaper for at 


least four weeks. The affidavit of 
publication of a warning order 
averred that the order was pub- 


lished in a weekly newspaper for six 
consecutive weeks commencing April 
18th and ending May 23d following. 
It was held that the affidavit showed 
that the order was published once 
each week on the dates of the publi- 
cation of the paper, and was suffi- 


cient. Stuart vy. Cole, 42 Tex. Civ. A. 
478, 92 SW 1040. 
[b] An amended affidavit of serv- 


ice of Summons by publication may 
be received by court after judgment 
has been rendered and before the roll 
is made up. Newman’s Est., 75 Cal. 
213, 16 P 887, 7 AmSR 146. 

[cj] Return of process.—In Penn- 
sylvania where a deputation has been 
made to the sheriff of another 
county the return must be under 
oath. Jansen v. Jansen, 16 Pa. Dist. 


lano, 34 Misc. 16, 69 NYS 449; Faw- 
cett v. Fawcett, 29 Misc. 678, 61 NYS 
108; McKelvey v. McKelvey, 23 Pa. 
Dist. 1092, 42 Pa. Co. 349; Faekner v. 
| Fackner, 9 Pa. Dist. 739. 

32. Zahorka v. Geith, 129 Wis. 498, 
109 NW 552. 

[a] Reason for rule.-—‘“It is the 
fact of service and not the mere 
proof of it that gives the court juris- 
diction.” Zahorka v. Geith, 129 Wis. 
498, 504, 109 NW 552. 

33. Young v. Young, 8 Oh. Dec. 
(Reprint) 575, 576, 9 CincLBul 24 
(“when a party plaintiff complains 
and files a petition against another, 
as defendant, that plaintiff is pre- 
sumed in law and reason to have 
knowledge of all subsequent proceed- 
ings in that case, and must look to 
the record to see the defendant’s 
cross-petition as well as his an- 
swer’’). 

34./ Ala.—Harrison v. Harrison, 20 
Ala. 629, 56 AmD 227. 

Ga.—Standridge v. Standridge, 31 
Ga. 223. 

Ill.— Middleton y. Middleton, 18 Ill. 
A. 472. 
spt eames Ate v. Maguire, 7 Dana 
bee epe v. Castell, 28 La. Ann. 


Se H.—White v. White, 60 N. H. 

N. Y.—Freeman v. Freeman, 126 
App. Div. 601, 110 NYS 686; Dodge 
v. Dodge, 98 App. Div. 85, 90 NYS 
438; Rich v. Rich, 88 Hun 566, 34 
NYS 854; Weaver v. Weaver, 96 Misc. 
476, 160 NYS 642. 

Pa.—McCune v. McCune, 31 Pa. Su- 
per. 248; English v. English, 19 Pa. 
| Super. 586; Lyon v. Lyon, 13 Pa. Dist. 


418, 

{d] The affidavit must contain all* 
the essential facts. Perry v. Esmer- 
alda Seventh Judicial Dist. Ct., 
(Nev.) 174 P 1058. 

31. Delling vy. Delling, 34 Misc. 
122, 69 NYS 479; Pessolano v. Pesso- 


[§§ 255-260 


court acquires jurisdiction, although the proof of 
service is faulty.*” 

G. Waiver of Process—l. By Appear- 
ance—a. By Plaintiff. By instituting the suit plain- 
tiff appears for all purposes therein.** 

[§ 260] b. By Defendant. ‘ 
authority, a general appearance by defendant dis- 
penses with service of process, or excuses all de- 
fects in process or the service thereof if process has 
issued;*4 but it has been asserted that, since juris- 
diction cannot be acquired by consent,®> a court can- 
not acquire jurisdiction by the appearance of a 
defendant upon whom service has not been made as 
required by the statute,°° and that irregularity in a 
citation is not waived by defendant’s attending the 
taking of testimony.** 
defendant’s person where process is not served, his 
presence in court either in person or by attorney is 
necessary,*® and the court cannot appoint an attor- 


By the weight of 


To obtain jurisdiction of 


623; Dunsenberry v. Dunsenberry, 38 


Pa, Co. 321; Jones v. Jones, 34 Pa. 
Co. 136; Whitney v. Whitney, 31 Pa. 
Co. 444; Lyon v. Lyon, 30 Pa. Co. 
342; Wilhelmi v. Wilhelmi, 26 Pa. 
Comst2s 

S. D.—Pollock v. Pollock, 9 S. D. 
48, 68 NW 176. , 

Wis.—Mallette v. Scheerer, 164 


Wis. 415, 160 NW 182; Keeler v. Kee- 
ler, 24 Wis. 522; Weatherbee  v. 
Weatherbee, 20 Wis. 499 é 

See also Taylor v. Taylor, 63 Fla. 
659, 58 S 238 (holding that, in the 
absence of an allegation that defend- 
ant did not appear, an allegation of 
a supposed defect in the construc- 
tive service by publication does not 
show the decree in the cause to be 
void for want of jurisdiction of de- 
fendant). 

[a] Appearance by attorney.—(1) 
Where defendant’s counsel files a 
warrant of attorney and enters a 
general appearance for defendant, 
service of process on defendant is 
dispensed with. Dodge v. Dodge, 98 
App. Div. 85, 90 NYS 488; Renz v. 
Renz, 22 WklyNC (Pa.) 226; Ber- 
trand v. Bertrand, 17 Pa. Dist. 693; 
Everhart v. Everhart, 16 Pa. Dist. 
791. (2) But an appearance by an 
attorney for a nonresident defendant 
without filing a warrant of attorney 
may be disregarded. Clark v. Clark, 
1? (Pam DISt.A76Us 

[b] Failure to enter the appear- 
ance of a nonresident defendant 
which was actually made at the re- 
quired time may be cured by an en- 
try thereof nune pro tune. Brink 
v. Brink, 8 Kulp (Pa.) 367. 

Acceptance of service as dispens- 
ing with due service of process see 
infra § 261. 

35. See supra § 49. 

36... Henry’ v. Henry, 79 N. J. Ba: 
493, 82 A 47 [aff 81 N. J. Eq. 512, 
86 A 1002]. 

[a] Reason for this view.—‘“The 
statute must be strictly followed, for 
the reason that the issue does not 
alone concern the parties to the 
cause; it concerns organized society, 
which is based upon the settled and 
orderly customs and obligations at- 
tendant upon the marriage status; it 
will not permit that status to be 
changed or modified except in the 
manner pointed out by the Jaws 
which it has sanctioned.” Henry v. 
Henry, 79 NJ. “Hoa. 493, )4 94g 
47 [aff-81 N. J. Eq. 512, 86 A 1002]. 
boee Philbrick v. Philbrick, 27 Vt. 

38. Friebe v. Hider, (Ind. A.) 103 
NE 429, 481 (“a written appearance 
or answer, signed by the defendant 
and delivered to the plaintiff or to 
his attorneys, and by them duly filed 
in the case and entered upon the rec- 
ord of the court, will not give the 
court jurisdiction of the person of 
the defendant, if he is not actually 
present in court’), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 260-263] 


ney for defendant who is sui juris against his con- 
sent.*® Unauthorized service on defendant’s attorney 
is not validated by his subsequent appearance before 
an examiner.*° <A decree granted upon a forged en- 
try of appearance is a nullity.4t Under some stat- 
utes the appearance of defendant under an original 
bill does not give jurisdiction of his person under 
a supplemental bill.42 Where there has been no con- 
structive service on a nonresident defendant, his 
appearance to move for dismissal of the action does 
not give the court jurisdiction to render a decree ;** 
and a special appearance by such defendant for the 
purpose of contesting the jurisdiction of the court 
is not a waiver of a statutory provision requiring 
the libel to be filed in the county where the cause 
arose.44 Where, as in some states, the statute re- 
quires the state to be made a party to a suit for 
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divoree,*® an appearance by the district attorney is 
sufficient to meet such requirement,*® provided such 
appearance is made at the trial;*#7 and his appear- 
ance is also sufficient to show that service on the 
district attorney has been waived.*® So where the 
statute requires that the summons in a divorce ease. 
shall be served upon the district attorney,* his fail- 
ure to attend is a mere irregularity which does not 
affect the jurisdiction of the court.®° 

[§ 261] 2. By Acknowledgment of Service. 
Statutory provisions relating to service of process 
are not dispensed with by an acknowledgment of 
service by defendant,®! at least when not accom- 
panied by proof of the identity of the person accept- 
ing the service with that of defendant,°? or where 
the acknowledgment was made without ’understand- 
ing its purport.®’ 


XI. INTERLOCUTORY PROCEEDINGS AND REMEDIES 


[§ 262] A. Discovery and Inspection. Where 
adultery is charged as the ground for divorce, plain- 
tiff is not entitled to a discovery as to the commis- 
sion of the alleged adultery,54 or to an order com- 
pelling defendant to furnish a list of his witnesses,®® 
although it has been held that the fact that defend- 
ant is privileged to refuse to answer does not con- 
stitute a valid reason for denying plaintiff’s right 
to an order for his examination,®® since the privilege 
is a personal one and may not be insisted upon.** 
Nor is plaintiff entitled to an examination before 
trial concerning defendant’s property and income, 
which evidence would be material only upon the 


39. Chandler vy, Chandler, 54. Barr v. 


Barr, 


question of alimony.®® Where the physical incapac- 
ity of a party to a divorce suit is in issue, however, 
he or she may be compelled to submit to a physical 
examination by a physician or surgeon.°? 

[§ 263] B. Injunction. An injunction may ‘is- 
sue in a divorcee suit in a proper case to preserve 
the rights of the parties pending the litigation and 
enable the court to do justice.°° Thus an injune- 
tion may be granted to prevent the husband’s re- 
straint upon the wife’s personal liberty during the 
pendency of the action,®+ or his interference with 
the wife’s separate estate;°* and where the statute 
provides that pending a suit for divorce, the court 


81 Ind. 240;| which in civilized communities they 


13 Ind. 
492 


40. Newberry v. eh eae 9 Kulp 
@aHe3i9; 22) Pa: Cos 361 


41. Brown v. Dann, 71 Kam. 733; 
81 P 471. 
42. Rigney v. Rigney, 127 N. Y. 


408, 28 NE 405, 24 AmSR 462 [rev on 
other grounds 160 U. S. 531, 16 SCt 
366, 40 L. ed. 525] (so holding under 
a statute providing that where a sup- 
plemental bill is filed there must be 
a service of a new subpcena or a vol- 
untary appearance thereafter by de- 
fendant before jurisdiction of his 
person can be acquired). 


aeGE Sciple v. Sciple, 21 Pa. Co. 
eat Forrer v. Forrer, 14 Pa. Dist. 
7. 
45. See supra §§ 14, 238. 


46. . Crim v. Crim, 80 Or. 88, 155 P 
175, 1276. 

47. Smythe v. Smythe, 80 Or. 159, 
149 P 516) 156 P 785, AnnCasi918D 
1094 (appearance at a hearing before 
a referee does not make the state 
a party). 

48. Jacobs vy. Jacobs, 79 Or. 148, 
WA 749: 

49. See statutory provisions. 

50. Cole v. Cole, 193 Mich. 655, 160 
NW 418. 

51. Ferrel v. Ferrel, 1 Oh. Dec. 
(Reprint) 135, 2 WestLJ 427; Cluman 
v. Cluman, 23 Pa. Dist. 400; Weather- 
bee v. Weatherbee, 20 Wis. 499. 

[a] Cross bill——-Clunan v. Clunan, 
23 Pa. Dist. 400. 

[b] Acceptance by attorney.—(1) 
No reason being shown for failing 
to serve defendant personally and no 
warrant of attorney being filed, ac- 
ceptance of service by an attorney 
for defendant does not confer juris- 
diction. Freeby v. Freeby, 9 Kulp 
(Pa.) 373; DeNiceville v. DeNiceville, 
387 L. J. P. & M. 48. (2) Acceptance 
of service by defendant’s attorney is 
bad practice; where personal service 
is impracticable the sheriff should 
make a return of non est. Palmer v. 


4eeP a, 
143 


. Palmer, 20 Del. 402, 57 A 533. 


52. Bittinger v. Bittinger, 
pik 441. 

53. Ingraham v. Ingraham, 

Ala. 129, we S24, 111 AmSR ‘31. 


i See generaliy 
Discovery §§ 41, 98. 

fa] Thus a statute requiring a 
defendant to answer the petition un- 
der oath if required to do so by pe- 
titioner does not authorize the filing 
of interrogatories with an answer to 
a cross petition. Barr v. Barr, 31 
Ind. 240. 

55. Mullison vy. Mullison, 13 Wkly 
NC (Pa.)-314. 

56. Reynolds vy. Reynolds, 81 Misc. 
362, 142 NYS, 1. 

57. Reynolds v. Reynolds, 81 Misc. 
3862, 142 NYS 1. See also Discovery 
§§ 41, 98. 

58. Van Valkenburgh v. Van Val- 
kenburgh, 149 App. Div. 482, 138 NYS 
942; Haff v. Haff, 132 App. Div. 338, 
116 NYS. 1100; Reynolds v. Reynolds, 
81 Misc. 362, 142 NYS 1; Danziger v. 
Danziger, 68 Mise. 452, 124 NYS 177. 

59. Ala.—Anonymous, 89 Ala. 291, 
7 S 100, 18 AmSR 116, 7 LRA 425; 
Anonymous, 85 Ala. 226. 

Mich.—Page v. Page, 51 Mich. 88, 
16 NW 245. 


N. J.—Shafto v. Shafto, 28 N. J. 
Hq. 34. 
ae Y.—Newell v. Newell, 9 Paige 


Pa.—A. C. v. B.-C., 11 WklyNC 479. 
Ngee ey Barron v. Le Barron, 35 Vt. 

oO. 

Eng.—H. v. P., L. R. 3 P. & D. 126; 
Pollard v. Wyburn, 1 Hage. Eccl. 725, 
3 EngEccl 308. 

[a] Time and place of examina- 
tion—The examination, including the 
testimony of the surgeons, should 
not, in the absence of peculiar fea- 
tures, be had other than before the 
court, or at any other time than dur- 
ing the progress of the trial or the 
taking of evidence on default. Gore 
v. Gore, 103 App. Div. 168, 93 NYS 
396. See also Page v. Page, 51 Mich. 
88, 90, 16 NW 245, 246 (“it was never 
contemplated by us that the circuit 
judge could order such examination 
to be had except in his presence or 
under his immediate supervision. . . 
It should be understood that there 
are some rights which belong to man 
as man and to woman as woman, 


can never forfeit by becoming par- 
ties to divorce or any other suits, 
and that there are limits to the in- 
dignities to which parties to legal 
proceedings may be lawfully sub- 
jected’); 

{[b] Order was denied because the 
evidence as to defendant’s impotence 
was conflicting and defendant was 
sixty-three yenne. ee age. Shafto v. 
Shafto, 28 N. J. 34, 

[ec] Second eaenntton: — Where 
defendant has already submitted to 
an examination by competent sur- 
geons whose testimony can readily 
be obtained she will be excused from 
further examination. Devenbagh v. 
Devenbagh, 5 Paige (N. Y.) 554, 28 
AmD 443 note. 

60. Ga.—lLyon v. Lyon, 102 Ga. 
aire 31 SE 34, 66 AmSR 189, 42 LRA 

Iowa.—Moir v. Moir, 165 NW 1001. 

Ky.—Droste v. Droste, 1388 Ky. 
53, 127 SW 506 (husband enjoined 
from disposing of property). 

Md.—Stewart v. Stewart, 105 Md. 
297, 66 A 16. 

Mich.—Kiplinger v. Kiplinger, 172 
Mich. 552, 138 NW 230 (enjoining 
payment over of deposits in bank to 
defendant untii determination of suit 
for alimony). 

N. J.—Miller y. Miller, 66 N. J. Eq. 
coe 58 A 188. 

Y.—Kirby v. Kirby, 1 Paige 261. 

N. C.—Robinson v. Robinson, 123 
Ne.C. (186,732 SH U371. 


Tex.—Turner v. Turner, 47: Tex. 
Civ. A. 391, 105 SW 237. 
Wis.—In re Gill, 20 Wis. 686. 


“The... court may, in divorce 
cases, exercise all of its powers, 
whether they be that of a court of 
law or a court of equity, necessary 
to maintain and carry out its juris- 
diction over this subject-matter so 
as to render the same _ effectual.” 
Schooler v. Schooler, 77 Ga. 601, 603. 

Injunction: 
ae. see Injunctions [22 Cye 
Against disposal of property to de- 

feat alimony see infra § 715. 

61. In re Gill, 20 Wis. 686. 

62. Lyon vy. Lyon, 102 Ga, 453, 31 
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may make snch temporary orders respecting the 
property and parties as may be deemed necessary,°* 
a receiver may be appointed to establish the wife’s 
separate interest and prevent the husband’s disposal 
thereof. So also where both parties are domiciled 
within the state, an injunction may issue to restrain 
one of them from instituting divorce proceedings in 
another state.°> But an injunction will not be 
granted without cause.** An injunction will not be 
granted to restrain illicit cohabitation pending di- 
vorce proceedings,® or to restrain a wife from mur- 
dering her husband pending a suit by him for di- 
voree.*8 Where the wife is complainant, the husband 
will not be enjoined from living in the wife’s dwell- 
ing house because it is owned by her, until the truth 
of her charges is determined,*® unless the grounds 
of the suit are cruelty and habitual intoxication.” 
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[§ 264] C. Ne Exeat. The court may issue a 
writ of ne exeat against a defendant in a divorce 
suit in a proper case.?1 The writ may issue upon 
the affidavit of the complaining wife alone.’* But 
a ne exeat will be denied where the petition for 
divorce has not been filed;7* where it appears that 
the suit has not been instituted in good faith but 
merely to collect money from the husband;"* where 
the claim is for temporary alimony which has not 
been passed upon;’° or where defendant having 
given bail is surrendered by the bail after the time 
for the bail to answer in a suit on the bonds has 
expired.7®° The writ may be discharged where a de- 
fendant husband’s answer disputes the wife’s right 
to alimony and positively denies her allegation that 
he intends to leave the state.” 


XII. PLEADING 


[§ 265] A. Complaint—1. In General. A peti- 
tion for the annulment of a marriage cannot be re- 
tained as a statutory proceeding for divorce.*® 
Where the statute permits a libelant to insert his 
libel in a writ of attachment,’® a writ declaring ‘‘in 
a libel for divorce,’’ instead of ‘‘a plea of libel for 
divorce,’’ is sufficient since the phrase ‘‘in a plea 
of,’’ usual in a writ of attachment, is not a neces- 
sary part of the pleading.®° 

[§ 266] 2. Election as to Ground of Divorce, 
If several acts, each constituting a separate ground 
for divorce, constitute collectively an additional 
ground for divorce, the injured party may proceed 
upon the latter alone.“ Where two or more causes 


SE 34, 66 AmSR 189, 42 LRA 194;|Eq. 28. 
Robinson v. Robinson, 123 N. C. 136, 


N. Y.—Bushnell v. Bushnell, 7 How 


are assigned but only one of them will justify a 
decree at the time of its rendition,®* the others, it 
seems, may be considered as withdrawn.** 

[§ 267] 3. Joinder of Causes of Action. Two 
or more distinct matrimonial offenses may be 
charged in the same complaint where they are causes 
for the same kind of divorce;** and an action for an- 
nulment of marriage may be joined with a suit for 
divoree.®> So it has been held that a complaint for 
divorce on the ground of cruelty may properly aver 
the fact of abandonment, not as a distinct ground 
of divorce, but to lend weight and color to the al- 
legations of cruelty.8* But unless the court has 
discretion to grant either an absolute or a limited 


and of a sort to render the condition 
of the injured spouse intolerable, 


31 SH 3741. 

63. See statutory provisions. 

64. Crawford v. Crawford, (Tex. 
Civ. A.) 163 SW 115; Shaw v. Shaw, 
51 Tex. Civ. A. 55, 112 SW 124. See 
also infra § 731. 

65. Miller v. Miller, 66 N. J. Ea. 
436, 58 A 188; Forrest v. Forrest, 2 
Edm. Sel. Cas. (N. Y.) 180. 

66. Ga.—Melvin v. Melvin, 129 Ga. 
42, 58 SE 474. 

TIowa.—Moir v. Moir, 165 NW 1001. 


Mad.—Stewart v. Stewart, 105 Md. 
297, 66 A 16. 

N. J.—Chapman y. Chapman, 25 N. 
J. Hq. 394. 

N. Y.—Ellis v. Ellis, 55 Misc. 34, 
106 NYS 217. 

fa] Reason for rule.—‘It is well 


settled that the remedy by injunc- 
tion is to be resorted to only where 
an injury without adequate address 
may result if the writ is not al- 
lowed.” Ellis v. Ellis, 55 Misc. 34, 
36, 106 NYS 217. 

67. Ellis v. Ellis, 55 Misc. 34, 106 
NYS 217. 


68. Moir v. Moir, (Iowa) 165 NW 
1001. 

69. Chapman v. Chapman, 25 N. J. 
Eq. 394. 

70. Lyon v. Lyon, 102 Ga. 453, 31 
SE 34, 66 AmSR 189, 42 LRA 194 


(an injunction will, in a meritorious 
case, lie, at the instance of a wife 
who is suing her husband for a di- 
vorce on the grounds of cruel treat- 
ment and habitual intoxication, to 
restrain him, not only from interfer- 
ing with her property, but also from 
going into her dwelling house, and 
eating and sleeping therein, over her 
protest and against her consent). 
7i. Fla—Bronk v. State, 43 Fla. 
461, 81 S 248, 99 AmSR 119. 
Ga.—Lamar v. Lamar, 122 Ga. 827, 
“nei 763, 107 AmSR 169, 3 AnnCas 
294. 
Md.—Bayly v. Bayly, 2 Md. Ch. 326. 
Mich.—Drolet v. Drolet, How. N. P. 
4 


N. J.—Bylandt vy. Bylandt, 6 N. J. 


Pr 389 [aff 15 Barb. 399]; Kirby v. 
Kirby, 1 Paige 261; Denton v. Den- 
ton, 1 Johns. Ch. 364. 

{a] Bond to remain in state.—Un- 
der the provision of the code of 
practice that actiohs shall be brought 
in the name of the real party in in- 
terest, an action to enforce the pen- 
alty of a bond conditioned that a 
husband, sued for divorce, should not 
leave the state without leave of 
court, was properly brought for the 
use and benefit of the wife; and a 
complaint alleging that after the 
bond was given the husband left the 
state and has not since returned, and 
that the wife recovered judgment 
against him in a certain sum, suffi- 
ciently shows, as against a demur- 
rer, that he left after the judg- 
ment was_ rendered. Marselis v. 
Peo. 8) Colo. (An 2587-71. P1429: 


[29 Cyc 382]. See also infra § 727. 


72. Bayly v. Bayly, 2 Md. Ch. 326. 

ica Bylandt, WwW. Bylandt-160N. ed. 
Eq. 28. 

74 Kirrigan v. Kirrigan, 15 N. J. 
Eq. 146. 

75. Drolet v. Drolet, How. N. P. 


(Mich.) 14. 
76. Bond v. Bond, 140 NYS 40. 
77. Bayly v. Bayly, 2 Md. Ch. 326. 
78. Griffin v. Griffin, 130 Ga. 527, 
eae 16, 16 LRANS 937, 14 AnnCas 


79. Cole v. Cole,' 113 Me. 
i 130. e. 358, 94 
mesos ole v. Cole, 112 Me. 
194 A 120. te, peg 
81. McCann v. McCann, 91 Mo. A. 1. 
etd Thus where, as in Missouri, 
‘indignities’ are a ground for di- 


vorce, if a spouse has been guilty of 
several acts of misconduct which 
would warrant a divorce on the 
ground of adultery or habitual drunk- 
enness, and they have been brought 


to the knowledge of the innocent par- 
j ty, they need not be set out as 
| ground for divorce in the statutory 
‘words, for, if the acts are numerous 


Ne exeat generally see Ne Bxeat | 


they may be charged as indignities. 
McCann v. McCann, 91 Mo. A. 1. 


82. Rickert v. Rickert, 25 \Pay 
Dist7635: 
83. Rickert v. Rickert, 25 Pa. Dist. 


535 (where under the statute an ac- 
tion on the ground of desertion may 
be begun before the expiration of 
the statutory period but no decree 
therein can be rendered until after 
the expiration of such period, if two 
or more causes are assigned and one 
of them is for desertion, the latter 


will be considered as withdrawn if 


the case is concluded and given to the 
court before the expiration of the 
statutory period required to consti- 
tute desertion). 

84. Ala.—Morris v. Morris, 20 Ala. 
168; Quarles v. Quarles, 19 Ala. 363. 

Ind.—Fritz v. Fritz, 23 Ind. 388. 

La.—Mack v. Handy, 39 La. Ann. 
491, 2 S 181. 

Mass.—Young v. Young, 4 Mass. 430. 

Mich.—McDonald v. McDonald, 1 
Mich. N: Py 191. 

Minn.—Grant v. Grant, 53 Minn. 
181, 54 NW 1059. 

Mo.—Stokes v. Stokes, 1 Mo. 320. 
ne C.—Griffith v. Griffith, 89 N. C. 

Pa.—Braun v. Braun, 194 Pa. 287, 
44 A 1096, 75 AmSR 699; Faust v. 
Faust, 25 Pa. Dist. 962; Clark. v: 
Clark, 14 Pa. Dist. 270, 29 Pa. Co. 657. 

85. Olson v. Olson, 4 Alaska 624; 
Cabassa v. Nadal, 23 Porto Rico 691. 

[a] Reason for rule.—‘‘They arise 
from the same act or contract, al- 
though from different causes, and 
have the same object—that is, the 
termination of the conjugal relation- 
ship between the plaintiff and the 
defendant. The said causes of action 
are not incompatible, for the second, 
or that for divorce, is brought only 
as a subsidiary action in case the 
nullity of the marriage should not be 
sustained.” Cabassa y. Nadal, 23 
Porto Rico 691, 694. 
ae Wright v. Wright, (Ala.) 76S 


For later cases, developments and changes in the law see cumul 


ative Annotations, same title, page and 


note number, 


§§ 267-270] 


divorce according to the facts proved,’? a cause of 
action for separation cannot be joined with one for 
absolute divorce,°* although defendant may join 
such causes in his counterclaim.*® Where a bill is 
filed for a divorce on the ground of adultery, con- 
taining a prayer for relief adapted to the charge 
of adultery only, it is not rendered multifarious by 
the insertion of charges of cruel treatment.°° A 
cause of action for an absolute divorce cannot be 
joined with one to annul a tripartite separation 
agreement ;°* but it is not a misjoinder to petition 
for a divorce and incidental relief.°® Property 
rights not growing out of the marriage relation 
cannot be joined with an action for divoree.% 

[§ 268] 4. Allegation of Jurisdictional Facts— 
a. In General. All facts whose existence are es- 
sential to the exercise of jurisdiction over the sub- 
ject matter of the suit should be alleged.®* 
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should be averred in direct and explicit terms.®® 
It is not necessary, however, that the bill should 
allege that the parties were lawfully married,®® al- 
though where the marriage was without formal sol- 
emnization, the facts relied on to show that a com- 
mon-law marriage existed at the time the acts com- 
plained of were “committed must be alleged,®* and if 
such facts negative the existence of a valid mar- 
riage, the complaint will be dismissed.°* The: place 
of marriage need not be alleged,®® unless the libel 
shows facts which render it a jurisdictional fact.* 
[§ 270] c. Residence—(1) Necessity. Where 
a residence by complainant within the state is re- 
quired for a certain period of time immediately pre- 
ceding the commencement of proceedings for a di- 
voree,? or at the time the offense was committed,* 
or the complaint filed;* the fact of such residence 
is jurisdictional,® and "must be alleged,® unless un- 


[§ 269] b. Marriage. 


87. Fera v. Fera, 98 Mass. 155; 
Young v. Young, 4 Mass. 430; Grant 
v. Grant, 53 Minn. 181, 54 NW 1059; 
Wagner vy. Wagner, 36 Minn. 239, 30 
NW 766. See infra § 401. 

88. Decamp v. Decamp, 2 N. J. Eq. 
294; Conrad v. Conrad, 124 App. Div. 
780; 109 NYS 387; Zorn v. Zorn,- 38 
Hun (N.-Y.) 67; Henry v. Henry, 26 
N. Y. Super. 614,17 AbbPr 411, 27 How 
Pr 5; Hoffman v. Hoffman, 35 HowPr 
(N. Y.) 384; McIntosh v. McIntosh, 
12 HowPr (N. Y.) 289; Rose v. Rose, 
11 Paige, (N. Y.) 166; Smith v. Smith, 
4 Paige (N. Y.) 91; Johnson v,. John- 
Son ceoohns: -Chy (Ne Y¥op1638: "Bat 
see" Doe. v. Roe; 23 Hun GN. Y-:) 19 
(where the question whether a cause 
_of action for divorce on the’ ground 
of adultery can be united with one 
for a limited divorce on the ground 
of cruel treatment is said to be a 


quere). 

89. Spahn y. Spahn, 12 AbbNCas 
Ni Yo) 116 9% 

90. Beach v. Beach, 11 Paige 


eae oY E1613 NYLegObs 202. 

91. Galusha v. Galusha, 138 N. Y. 
272, 338 NE 1062 (the causes of action 
are not of the same class and do not 
affect the same parties). 

92. Kashaw v. Kashaw, 3 Cal. 312 
(where partition of community prop- 
erty was also asked); Hodecker v. 
Hodecker, 20 Misc. 641, 46 NYS 1073 
faff 25 App. Div. 632 mem, 50 NYS 
1128 mem] (where a complaint in an 
action for limited divorce alleging 
cruelty and desertion by the husband 
and fraud in securing a release of 
dower rights, and also praying for 
provision for support and a tempo- 
rary injunction against alienation of 
property, was held not to state more 
than one cause of action); Faulk v. 
Faulk, 23 Tex. 653; Damon v. Damon, 
28 Wis. 510 (in both of which cases 
the sequestration, of defendant’s 
property for the benefit of plaintiff 
and her children was also asked). 

93. Reed v. Reed, 70 Nebr. 779, 98 
NW 73 (where a petition for divorce 
contains a second cause of action for 
the settlement and adjudication: of 
property rights not growing out of 
the marriage relation, a demurrer 
for misjoinder of causes of action 
Should be sustained). 

{a] Waiver of objection.—Under 
Code Civ. Proc. § 96, providing that 
by failure to take exceptions to a 
misjoinder of causes of action it shall 
be deemed waived, property rights 
not growing out of the marriage re- 
lation could be adjudicated in an 
action for divorce, although not prop- 
erly joined, where no objection was 
made. Reed v. Reed, 65 Nebr. 849, 91 
NW 857. 

94 Ala.—Edwards v. Edwards, 30 


Ala. 394. 
: all, we) Prall,< 58. Mla. 496, 
50 S 867; Hancock v. Hancock, 55 Fla. 
680, 45 S 1020, 15 LRANS 670. 
Mo.—McGee v. McGee, 161 Mo. A. 
40, 1483 SW 77; Robinson y. Robin- 
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son, 149 Mo. A. 733, 129 SW _ 725; 
Sharpe v. Sharpe, 134 Mo. A. 278, 114 
SW 584; Gordon v. ‘Gordon, 128 Mo. 
A. 710, 107 SW 410. 

eek H.—White v. White, 45 N. H. 


N. Y.—Jarvis v. Jarvis, 3 Edw. 462. 


Nig @.——Jones iv. stones, | i3. N. G: 
279, 91-SE 966. 
Pa.—Hetrick v. Hetrick, 23 Pa. 


Dist. 480; Wilck v. Wilck, 18 Pa. Dist. 
984; Gould v. Gould, 14 Pa. Co. 185. 

95. Ala.—Farley v. Farley, 94 Ala. 
501, 10 S 646, 33 AmSR 141. 

Me.—Huston v. Huston, 63 Me. 184. 

Md.—Etheridge v. Etheridge, 120 
Md. 11, 87 A 497. 

Mich.—Lapp v. Lapp, 43 Mich. 287, 
5 NW. 317. 

N. H.—Greenlaw v. Greenlaw, 12 
N. H. 200. 

Oh.—-Lattier v. Lattier, 5 Oh. 538. 

Pa.—Connor y. Connor, 1 Pa. Dist. 
Sirk Brinckle v. Brinckle, 10 Phila. 


“Tex .—Andrews v. Andrews, 75 Tex. 
609, 12 SW-1124. 

Eng.—Pool v. Pool, 2 Phillim. 119. 

[a] An actual marriage and not a 
mere agreement to marry should be 


averred. Brlpenre v. Brinckle, 10 
Phila. (Pad-1 
96. Cole v. “Cole, 113 Me. 358, 94 A 


120; Huston v. Huston, 63 Me. 184; 
Etheridge v. BHtheridge. 120 Md. 11 
87 A 497; Flannigan v. Flannigan, 116 
Mich. 185, 74 NW 460. 

{a] Thus although the bill shows 
that a prior marriage existed at the 
time of the ceremony, yet if it al- 
leges that after the impediment was 
removed the parties recognized the 
ceremony as binding and thereafter 
lived together as husband and wife, 
it is sufficient. Flanagan v. Flana- 
gan, 116 Mich. 485, 74 NW 460. 

97. Andrews v. Andrews, 75 Tex. 
609, 12 SW 1124. But see Cuneo v. 
De Cuneo, 24 Tex. Civ. A. 436, 487, 59 
SW 284 (‘‘we have been cited to no 
authority holding that in a suit fora 
divorce it is essential for the pleader 
to allege the facts constituting a 
marriage of any kind, and we know 
of none’’). 

98. Van Dusan v. Van Dusan, 97 
Mich. 70, 56 NW 234; Rose v. Rose, 67 
Mich. 619, 35 NW 802; Clancy v. 
Claney, 66 Mich. 202, 33 NW 889. 

99. Farley v. Farley, 94 Ala. 501, 
10 S 646, 38 AmSR 141. 

1. Greenlaw v. Greenlaw, 12 N. H. 
200. See also supra § 47 

2. See supra § 41. 

3. See supra § 40. 

4. See supra § 39. 

5. Wright v. Wright, (Ala.) 76 S 
431; Martin v. Martin, 173 Ala. 106, 
55 S 6382; Holton v. Holton, 64 Or, 290, 
129 P 532, 48 LRANS 779; Gamblin 
v. Gamblin, 52 Tex. Civ. A. 479, 114 
SW 408; and cases infra note 6. 

6. Ala.—Wright v. Wright, 76 S 
431; Martin v. Martin, 173 Ala. 106, 
55 S 632, 633 [cit Cyc]; Crossman Vv. 
Crossman, 33 Ala. 486. 


der the statute jurisdiction may be based upon the 


Alaska.—Terrill v. Terrill, 2 Alaska 
475. 
Cal.—Coulthurst v. Coulthurst, 58 
Cal. 239; Bennett v. Bennett, 28 Cal. 
599. 

Fla.—Hancock vy. Hancock, 55 Fla. 
680, 45 S 1020, 15 LRANS 670; Beek- 
man v. Beekman, 53 Fla. 858, 43 S 
923; Gredler v. Gredler, 36 Fla. 372, 
Tone 762; Phelan v. Phelan, 12 Fla. 
449, 

Ind.—Powell v. Powell, 53 Ind. 513; 
Miller v. Miller, 55 Ind. A. 644, 104 


| NE 588; Canther v. Canther, 46 Ind. 


A. 504, 91 NE 813. 
Ky.—Moore vy. Moore, 10 KyL 1062. 
Minn.—Thelen v. Thelen, 75 Minn. 


433, 78 NW 108. 

Mo.—Cheatham v. Cheatham, 10 
Mo. 296; Amerland v. Amerland, 188 
Mo. A. 50, 173 SW 104; Robinson v. 
Robinson, 149 Mo, A. 733, 129 SW 
725; Stone v. Stone, 134 Mo. A. 242, 
113 SW 1157; Stansbury v. Stansbury, 
118 Mo. A. 427, 94 SW 566; Johnson 
v. Johnson, 95 Mo. A. 329, 68 SW 971; 
Collins v. Collins, 53 Mo. A. 470; 
Cole v. Cole, 3 Mo, A. 571. 

Mont.—Rumping v. Rumping, 36 
Mont. 39, 91 P 1057, 1059, 12 LRANS 
we! 12 ‘AnnCas 1090 feitze yell: 

H.—Hopkins v. Hopkins, 35 
N. Nia. 474; Batchelder v. Batchelder, 
14 N. H. 380: Kimball v. Kimball, 13 
Nets 222): Greenlaw Vv. Greenlaw. 12 
N. H. 200; Smith v. Smith, fe INGE 
80; White’ v. White, 5 N. H. 476. 
aNee J.—Metzler v. Metzler, “(ch.) 69 

Be 


N. M.—Canavan v. Canavan, 17 
Naat 503, 181 P 498, AnnCas1915B 

N. Y.—Doeme v. ee 96 App. 
Div. 284, 89 NYS 215. 

Okl.—Irwin vy. Irwin, 3 Okl. 186, 
aie 369) 

Or.—Holton y. Holton, 64 Or. 290, 


129 P 532, 48 LRANS 779; Parrish v. 
Parrish, 52 Or. 160, 96 P 1066. 

Pa.—Logan v. Logan, 10 Pa. Dist. 
738; Richardson v. Richardson, 8 Pa. 
Dist. 242; Johnson v. Johnson, 3 Pa. 
Dist. 166; Huebner v. Huebner, 40 Pa. 
Co. 275; Whelan v. Whelan, 387 Pa. 
C6.°115* "Gould vs "Gouldtvl4 Pa. Co; 
185; Powell v. Powell, 3 Del. Co. 206. 

Tex.—Haymond v. Haymond, 74 
Tex. 414, 12 SW 90; Bloch v. Bloch, 
(Civ. A.) 190 SW 528; McLean v. 
Randell, (Civ. A.) 135 SW 1116; Dun- 
lop v. Dunlop, (Civ. A.) 130 SW 715; 
Young v. Yeung, (Civ. A.) 127 SW 
898; Longwell v. Longwell, 389 te 
Civ. A. 612, 88 SW 416. 

Wash.—Ramsdell v. Ramsdell, 47 
Wash. 444, 92 P 278; Luce v. Luce, 15 
Wash. 608, 47 P 21. 

[a] Averment of residence in an 
amended petition is sufficient. Dun- 
lop v. Dunlop, (Tex. Civ. A.) 130 SW 
Tb. 

{b] An admission by defendant of 
plaintiff's allegation of residence is 
binding on him. Doeme v. Doeme, 96 
App. Div. 284, 89 NYS 215. 

{c] Mode of objection.—Under 


‘ 
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residence of defendant in the state,’ or the commis- 


sion of the offense in the state.® 


quired by statute or rule of court,? if residence in 
the state is alleged, it is not usually necessary to 
allege residence in the county where the suit 1s 


brought.?° 


[§.271] (2) Sufficiency. The 


residence should be direct and unequivocal,? and 
while the exact terms of the statute need not be 
followed,!2 it is best to follow the language of the 
statute respecting this jurisdictional fact.% Where 
the parties were described as residents of the state 
and the marriage was alleged to have taken place 
there, no further allegation of residence was deemed 
In some jurisdictions the statute re- 


necessary.14 
quires that plaintiff shall allege 


which he has lived during his residence in the 
state,!® but it has been held that under these statutes: 


Code (1907) § 3802, a bill is bad on 
general demurrer, where it avers 
that defendant is nonresident but 
fails to show that complainant had 
been a bona fide resident of the state 
for one year next before filing the 
bill. Wright v. Wright,(Ala.)76 S 431. 

7. See statutory provisions. See 
also supra §§ 88, 41, 44. 

[a] In Nevada under Rev. lL. § 
5838, a divorce may be obtained by 
complaint under oath to the district 
court of the county in which defend- 
ant shall reside or be found or in 
which plaintiff shall have resided six 
months before suit, and under this 
statute where libelant relies, not upon 
his own residence, but upon the resi- 
dence of defendant as a basis of ju- 
risdiction, the complaint is sufficient 
where service has been made upon 
defendant; although it does not aver 
that plaintiff has been an actual resi- 
dent for the siz months required to 
give the court jurisdiction regardless 
of defendant’s residence. Tiedemann 
v. Tiedemann, 36 Nev. 494, 137 P 824. 

8. See statutory provisions. See 
also supra § 48. 

[a] In Florida an allegation of 
complainant’s residence within the 
state is not required where the di- 
voree is for adultery committed in 
the state. 
50 S 867. 

9. See statutory provisions; and 
Lewis v. Lewis, 9 Ind. 105; Richard- 
son v. King, 157 Iowa 287, 135 NW 
640; Huebner vy. Huebner, 23 Pa. Dist. 
636; Richardson v. Richardson, 8 Pa. 
Dist. 242; Johnson v. Johnson, 3 Pa. 
Dist. 166; Gambe v. Gambe, 22 Pa. 
Go:.23: Gould v. Gould,, 14 Pa.-Co. 
185; Powel v. Powell, 3 Del. Co. (Pa.) 
206; Bloch v. Bloch, (Tex. Civ. A.) 190 


SW 528; Coward v. Sutfin, (Tex. Civ, 


A.) 185 SW 378. 

[a] Mode of objection.—A libel 
which does not fully set forth, as re- 
quired by rule of court, the time and 
circumstances of libelant’s acquiring 
a residence in the county, but which 
complies with the act of assembly, 
must be taken advantage of by de- 
murrer or on a rule for a bill of par- 
ticulars and not by motion to quash. 
Shellenberger v. Shellenberger, 6 Pa. 
Co. 287. 

[b] Objection may be waived.— 
‘(1) Richardson v. King, 157 Iowa 287, 
135 NW 640. (2) Failure of the pe- 
tition to allege plaintiff’s residence in 
the county cannot be taken adyan- 
tage of for the first time on the trial. 
ana v. Lewis, 9 Ind. 105. See supra 
Johnson v. Johnson, 39 Colo. 
402, 70 P 692; Young v. Young, 13 
Minn, 90; Gant v. Gant, 49 Mo. A. 3. 

11. Ala.—Martin v. Martin, 173 
Ala. 106, 55 S 632, 633 [cit Cyc]. 

Alaska.—Olson vy. Olson, 4 Alaska 
624 (allegation that plaintiff is “in- 
habitant” sufficient). 

Cal.—Flynn vy. Flynn, 171 Cal. 746; 
154 P. 837. 


Prall v. Prall, 58 Fla. 496, | 
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But unless re- 


allegations as to 


a. In General. 


the township in 


Iowa.—Scott v. Scott, 174 Iowa 740, 


156 NW, 834. 
Sea Paces v. Lochnane, 78 Ky. 
le 
Mo.—Garver y. Garver, (A.) 130 
SW. 369. 
Nev.—Aspinwall y. Aspinwall, 40 
Nev. 55, 160° P’ 253. 4 


N. H.—Batchelder v. Batchelder, 14 
N. H. 380. 
a M.—Klasner yv. Klasner, 170 P 
N. Y.—Von Rhade v. Von Rhade, 2 
Thomps. & C. 491. 
Okl.—Pratt v. Pratt, 41 Okl. 577, 
139 P 261,,AnnCas1916C 1147. 
Or.—Holton v. Holton, 64 Or. 290, 
129 P 532, 48 LRANS 779. : 
Pa.—Dulin v. Dulin, 33 Pa. Super. 
4; Wilck v. Wilck, 18 Pa. Dist. 984. 
Tex.—Coward vy. Sutfin, (Civ. A.) 
185 SW 378; Forsythe y. Forsythe, 
(Civ. A.) 149 SW 198; Gamblin v. 
Gamblin, 52 Tex. Civ. A. 479, 114 SW 
408. 
[a] A general description of a 
party as being of a certain town and 
county within the state, without spe- 
cifying residence, is insufficient. 
Batchelder y. Batchelder, 14 N. H. 


330. 

[b] Actual bona fide residence.— 
(1) An allegation that plaintiff re- 
sides in the state and has resided 
therein for five years prior to the 
commencement of the suit is equiva- 
lent to an allegation that she is an 
“actual bona fide inhabitant of the 
state.”’ Needles v. Needles, (Tex. 
Civ. A.) 54 SW 1070. (2) -An allega- 
tion that plaintiff has been a resi- 
dent for the requisite period neces- 
sarily implies residence in good faith 
and is sufficient. Klasner vy. Klasner, 
(N. M.) 170 P 745. (3) An allegation 
of residence for four years is suffi- 
cient without alleging that the resi- 
dence was bona fide. Flynn y. Flynn, 
171 Cal. 746, 154 P 837. 

{c] Residence at time of offense. 
—Where a statute requires the in- 
jured party to be a resident of the 
state at the time of the commission 
of the offense and at the time of ex- 
hibiting the complaint, a complaint 
alleging that plaintiff had been an in- 
habitant of the state from Septem- 
ber, 1872, and charging defendant 
with adultery at divers times between 
1870 and_ 1873, is sufficient. Von 
Rhade y. Von Rhade, 2 Thomps. & C. 
GN. 491 

[d] Residence next before suing. 
—(1) Under a statute providing that 
no suit for divorce shall be main- 
tained unless petitioner is an actual 
bona fide inhabitant of the state and 
shall have resided in the county 
where the suit is filed six months 
next preceding the filing thereof, an 
allegation that plaintiff resided in § 
county, and that she was then, and 
‘had been, a bona fide resident citizen 


Del.—Sindowski v. Sindowski, 25 | 
Del. 547, 84 A 805. 
Fla.—Burns v. Burns, 13 Fla. 369. 


yw | ’ .” = t=. 
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a failure to specify the township is not jurisdic- 
tional, but a mere defect or irregularity which may 
be corrected at the trial.1° Likewise, in some juris- 
dictions the statute requires that plaintiff shall file 
with his petition a separate affidavit stating the 
length of time he has been a resident and the town- 
ship in which he has resided,’ but such affidavit - 
has been held unnecessary where the facts are con- 
tained in a verified complaint.’ ~An averment of 
residence does not preclude a dismissal of the libel 
where it appears that libelant is not a bona fide 
resident as required by the statute.1® 

[§ 272] 5. Allegation of Particular Offenses— 
The general rule is that the nature 
and circumstances of the ‘offense relied on as a 
ground for divorce should be specifically alleged, 
setting forth the time and place where it was com- 
mitted with reasonable certainty.?° 


However, a de- 


of S county for more than six months 
next prior to the bringing of the 
suit, was sufficient. Owens v. Owens, 
40 Tex. Civ. A. 641, 90 SW 664. (2) 
An averment of residence in the state 
for “one whole year last past” is 
equivalent to the statutory phrase 
“one whole year next before the fil- 
ing of the petition.” Hinrichs v. 
Hinrichs, 84 Mo. A. 27. (38) An alle- 
gation that plaintiff has resided in 
the state one whole year before the 
filing of the petition 
Keller v. Keller, 144 Mo. A. 98, 129 
SW 492. (4) An allegation that plain- 
tiff has for more than one year prior 
to the filing of this petition been a 
resident of the state is sufficient. 
Collins v. Collins, 53 Mo. A. 470. (5) 
An allegation that plaintiff has re- 
sided in the state for more than a 
year continuously before the filing 
of the petition is insufficient. John- 
son v. Johnson, 95 Mo. A. 329, 68 
SW. 971. (6) An allegation that 
plaintiff has resided in a named coun- 
ty of the state and had been and 
now is a bona fide resident of the 
state and of such county for more 
than one year before the commence- 
ment of the action is sufficient. Cow- 
ave v. Sutfin, (Tex. Civ. A.) 185 SW 

[e] Specifying county but omit- 
ting state.—An allegation that plain- 
tiff is a resident of Campbell county, 
omitting the words “in Kentucky,” is 
presumed to mean the county of that 
name in that state. Strode v. Strode, 
3 Bush (Ky.) 227, 96 AmD 211. 

[f] Usual residence.—An aver- 
ment that plaintiff “now resides, and 
for some time has resided” in a cer- 
tain county is equivalent to the ex- 
pression ‘usually resides,” etc. Loch- 
nane v. Lochnane, 78 Ky. 467. 

12. Martin v. Martin, 173 Ala. 106, 
55 S 6338; Collins v. Collins, 53 Mo. 
A. 470; Bloch v. Bloch, (Tex. Civ. A.) 
190 SW 528; Gamblin v. Gamblin, 52 
Tex. Civ. A. 479, 114 SW 408; Needles 
v. Needles, (Tex. Civ. A.) 54 SW 1070. 

13. Bloch v. Bloch, (Tex. Civ. A.) 
190 SW 528. 

14. Greenlaw v. 12 

15. Gelwicks v. Gelwicks, 160 Iowa 


Greenlaw, 
NH 2.00. 
675, 142 NW 409. 


16. Gelwicks v. Gelwicks, 160 
Iowa 675, 142 NW 409. 

17. Miller v. Miller, 55 Ind. A. 
644, 104 NE 588. 

18. Miller v. Miller, 55 Ind. A. 
644, 104 NE 588 (an allegation of 


residence in Howard county and a 
subsequent allegation of residence 
in Center township, which the court 
judicially knows to be in Howard 
county, is equivalent to an allegation 
that the township was in Howard 


county). 

19. Mauser v. Mauser, 59 Pa. Su- 
per. 275. 

20. Ark.—Rie v. Rie, 34 Ark. 87. 


Fla.—Prall v. Prall, 56 Fla. 521, 47 
S 916; Hancock y. Hancock, 55 Fla. 


For later cases, developments and changes in the law 


see cumulative Annotations, same title, page and note number. 


is sufficient._ 


ey 
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fect consisting of a failure to specify the acts con- 
stituting the ground for divorce with sufficient cer- 
tainty is cured by an answer raising no objection 
thereto,** unless the bill is so defective as to fail 
in setting out a legal cause for divorce;2? and it has . 
been held that a bill is sufficient on demurrer if 
enough appears on its face to require answer and 
In some jurisdictions 
it is sufficient to charge the offense in the language 
of the statute without setting out the facts evidenc- 
ing them,?* except where the charge relied on is 
gross misbehavior and wickedness in violation of 


explanation by defendant.’ 
the marriage contract.?5 

[§ 273] b. Adultery—(1) In 
ford v. Crawford, 17 Fla. 180; Phelan 
v. Phelan, 12 Fila. 449. 

140 Ind. 
310, 39 NE 498. 

Iowa.—Freerking v. Freerking, 

Mich.—Van Driele v. Van Driele, 58 
Mich. 273, 25 NW 188. 

239, 177 SW 819. 

aN Y.—-Walton v. Walton, 32 Barb. 
frev_ on other grounds 4 Abb. Dec. 
512, 1 Keyes 15, 2 AbbPrNS 428]; 

N. C.—Martin v. Martin, 130 N. C. 
27, 40 SH 822; Everton v. Everton, 50 

Pa.—Gibson v. Gibson, 36 Pa. Co. 
145; Garrett v. Garrett, 27 Pa. Co. 

R. I.—Brown vy. Brown, 2 R. I. 381. 

Tenn.—Horne v. Horne, 1 Tenn. 

Tex.—Wright v. Wright, 6 Tex. 3; 
Byrne v. Byrne, 3 Tex. 336; Wright 
Golding, 49 Tex. Civ. A. 176, 108 SW 
496.. : 

Wash.—Stanley v. Stanley, 24 
Wash. 460, 64 P 732. ; 

While generally facts should be stat- 
ed in positive terms, yet an allega- 
plaintiff is informed and believes that 
defendant is about to remove from 
whereby plaintiff may be deprived 
of her alimony, is not insufficient for 
which plaintiff’s belief could properly 
be made to rest. Sanders v. Sanders, 
Laer) oy| Limited divorce.—(1) 
complaint in an action for a separa- 
to the nature and circumstances or 
as to the time and place of each act 
Rebstock, 144 NYS 289. (2).- But 
facts and circumstances showing a 
be alleged in support of the main 
allegations specifying the particular 
based. Gruber yv. Gruber, 167 NYS 
42. 

Conviction of crime.—An al- 
legation that defendant ‘was convict- 
ed of the crime of rape upon a little 
ly charges conviction of an infamous 
crime. Polson v. Polson, 140 Ind. 

{d] Fraud and duress.—A general 
charge that the marriage was pro- 
setting forth facts substantiating 
the charge, is insufficient. Ferris v. 
er, 14 Phila. (Pa.) 170. 

[e]. Allegation of indignities ren- 
tolerable should set forth the specific 
acts alleged to constitute the indigni- 
239, 177 SW 819. 

{f] Wagrancy.—A petition on the 
grant which pleads all the facts nec- 
sary to show the husband to be a 


680, 45 S 1020, 15 LRANS, 670; Craw- 
Ind.—Polson y. Polson, 

Towa 34. a 
Mo.—Marolf v. Marolf, 191 Mo. A. 

11 AbbPr 231, 20 HowPr 347 

Gruber v. Gruber, 167 NYS 42. 

N. CG. 202. 

237. 

Ch 259: 

v. Wright, 3 Tex. 168; Golding v. 
[a] Information and _ belief. — 

tion in a complaint for divorce that 

the state and dispose of his property, 

failing to set out the facts upon 

157 N. C. 229, 72 SE 876. 

The 
tion is insufficient if not certain as 
of misconduct alleged. Rebstock v. 
general course of misconduct may 
acts on which the cause of action is 

[e] 

girl, daughter of plaintiff,’’ sufficient- 
310, 39 NE 498. 

cured by fraud and coercion, without 
Ferris, 8 Conn. 166; Shriver v. Shriv- 
dering the condition of the wife in- 
ties. Marolf v. Marolf, 191 Mo. A. 
ground that the husband was a va- 
vagrant, although not in the words 
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[§ 274] (2) 


General, Adul- 


of the statute, is sufficient. 

v. Marolf, 191 Mo. 239, 177 SW 819. 
Allegation of: 

Adultery see infra § 273. 

Cruelty see infra § 276. 

Tecan or abandonment see infra § 
(08 
Habitual 
282. 
Impotency see infra § 280. 

Neglect see infra § 281. 


his defense.®? 


intemperance see infra § 


21. Ala.—Holston y. Holston, 23 
Ala. 777. 

Cal.—Conant v. Conant, 10 Cal. 249, 
70 AmD 717. 


Ind.—Short v. Kerns, 95 Ind. 431. 

Nebr.—Dakin vy. Dakin, 1 Nebr. 
Uncff. 457, 95 NW 781. 

Pa.—Breinig v. Breinig, 26 Pa. 161; 
Schulte’s App., 34 LegInt 448. 

22. Johnson y. Johnson, 4 Wis. 


135: 

23. Van Driele v. Van Driele, 58 
Mich. 273, 25 NW 188. 

24. Etheridge v. Etheridge, 120 
Md. 11, 87 A 497; Mumford v. Mum- 
ford, 13 R. I. 19. But see Sites v. 
Sites, 9 Pa. Dist. 192, 23 Pa. Co. 439 
(the libel should lay the grounds of 
complaint in the language of the 
statute and then specify particularly 
the constituent facts). 

25. Walker v. Walker, (R. Pe bin A 
672; Brown v. Brown, 2 R. I. 

26. See infra § 274, 

27. See infra § 275. 

28. Ala.—Lawrence v. Lawrence, 


141 Ala. 356, 37 S 379. 

D. C.—Fitzhugh v. Fitzhugh, 15 
App. 121. 

Ill.—Hahn v. Hahn, 136 Ill. A. 301. 
aaa oe v. Marble, 36 Mich. 

Minn.—Freeman v. Freeman, 39 
Minn. 870, 40 NW 167. 

Miss.—Farr v. Farr, 34 Miss. 597, 
69 AmD 406. 

Mo.—Stokes v. Stokes, 1 Mo. 320. 

N. J.—Marsh v. Marsh, 16 N. J. 
Eq. 391, 84 AmD 164. 

N. Y.—Wood v. Wood, a Paige 108; 
Kane v. Kane, 3 Edw. 38 


N. C.—Kinney v. pees 149 N.C: 
221, 63 SE 97. 
ty Gate a ee y. Mansfield, Wright 

4. 
R. I.—Walker v. Walker, 94 A 672. 

Wash.—Powell v. Powell, 66 Wash. 
561, 119 P 1119; Denison v. ‘Denison, 4 
Wash. 705, 30 P 1100. 

WwW. Va.—-Anderson v. Anderson, 78 
W. Va. 118, 88 SE 653. 

[a] Reason for and extent of rule. 
—‘‘As the result of the decisions, it 
may be stated that in general, in al- 
leging the adultery, the circum- 
stances of time, place, and person 
must be stated with definiteness. 
That degree of certainty is’ required, 
because, generally, where there is 
enough to justify alleging the fact 
of adultery, the party is able to state 
those circumstances. There may, 
however, be such a condition of 
things as will justify the party in al- 
leging, and the jury in finding, the 
fact of adultery, although the party 
may be unable to state some one of 
the particulars. In such a case the 
party, when called on to make his 
allegations more definite and certain, 
must excuse himself by showing such 
a condition of things.’ Freeman v. 
Freeman, 39 Minn. 370, 40 NW 167. 
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tery must be specifically and positively alleged and 
with such certainty as to time, place,?° and person *7 
that defendant may know the charge he is called 
upon to meet, although it is not essential that the 
libel define the crime of adultery with the certainty 
required in an indictment for that offense.2® A gen- 
eral charge may be sufficient, however, when founded 
on the pregnancy of defendant without access of 
plaintiff,?° or on the existence of a venereal disease 
contracted since the marriage.*? 


Time and Place.’ The time and 


place of the offense should be alleged with suf- 
ficient particularity to enable defendant to prepare 
It has been held sufficient, however, 
Marolf , 


{b] Living in adultery—(1) An 
averment that defendant was living 
“in open and notorious adultery” with 
a person named is sufficiently definite, 
since the evidence required to prove 
the offense is even greater than if a 
single act were alleged. Marble v. 
Marble, 36 Mich. 386. But see Stokes 
v. Stokes, 1 Mo. 320, 322 (where it 
was held insufficient to allege that 
defendant “is now residing ... with 
the aforesaid Ann Smith, whom he 
has... imposed on the people of 
this State as his lawful wife’). (2) 
In North Carolina the wife’s petition 
for a divorce for the husband’s adul- 
tery must allege in terms that after 
separating from his wife he has lived 


in adultery. Morris v. Morris, 75 
N. C. 168. 
[ce] General allegation.—It is not 


sufficient to charge the offense by a 
general accusation cr _ insinuation 
amounting to mere suspicion. Deni- 
Fane v. Denison, 4 Wash. 705, 30 P 
{d] An allegation on information 
(1) that defendant has been guilty 
of adultery has been held to be in- 
sufficient. Trotter v. Trotter, 30 
PittsbLegJNS (Pa.) 109. (2) But 
where verification of the bill is not 
required, an averment that the alle- 
gation is made on information and 
belief is immaterial. Marsh _  v. 
Marsh, 16 N. J. Eg. 391, 84 AmD 164. 
29. Richardson v. Richardson, 8 
Pa. Dist. 242. 
30. Carty v. Carty, 13 KyL 880; 
Mitchell v. Mitchell, 61 N. Y. 398. 
31. Mitchell v. Mitchell, 61 N. Y. 
398; Clark v. Clark, 30 N. Y. Super. 
276. 


32. Cal.—Conant v. Conant, 10 Cal. 
249, 70 AmD 717; Wilkerson v. Wil- 
kerson, 38 Cal. A. 204, 84 P 784. 

Conn.—Trubee v. Trubee, 41 Conn. 


36. 

Del.—Addicks v. Addicks, 15 Del. 
338, 41 A 78. 

D. C.—Fitzhugh v. Fitzhugh, 15 
App. 121. 


Ill.—Hawes v. Hawes, 33 Ill. 
Hahn v. Hahn, 136 Ill. A. 301. 

Ind.—Christianberry v. Christian- 
berry, 3 Blackf. 202, 25 AmD 96. 

Ky.—Carty v. Carty, 13 KyL 880. 

La.—Compton v. Compton, 9 La. 
Ann, 499. 

Mich.—Randall v. Randall, 31 Mich. 


286; 


194; Shoemaker v. Shoemaker, 20 
Mich. 222. 
Minn.—Freeman vy. Freeman, 39 


Minn. 370, 40 NW 167. 
Miss.—Farr v. Farr, 34 Miss. 597, 
69 AmD 406. 
Mo.—Stokes v. Stokes, 1 Mo. 320. 
N. J.—Scheffling v. Scheffling, 44 
NG Jeg 488e515) Ay 577s Blackie 
Black, 26 N. J. Eq. 431 [aff 27 N. J. 
Eq. 664]; Stone v. Stone, (Ch.) 13 A 
245; Noel v. Noel, 24 N. J. Eq. 187; 
Goodwin v. Goodwin, 23 N. J. Eq. 210; 
‘Miller v. Miller, 20 N. J. Eq. 216; 
Mills v. Mills, 18 N. J. Eq. 444; Marsh 
v. Marsh, 16 N. J. Eq. 391, 84 AmD 
164; Clutch v. Clutch, 1 N. J. Eq. 474. 
N.' Y.—Mitchell v. Mitchell, 61 N. 
Y. 898; Buch v. Bush, 103 App. Div. 
588, 93 NYS ISOS Woog v. Woog, 58 
App. Div. 620, 69 NYS 555; Cardwell 
v. Cardwell, 12 Hun 92; Pramagiori v. 
Pramagiori, 30 'N. Y. Super. 302; 
Heyde v. Heyde, 6 N. Y. Super. 692; 
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to allege the month and year without the exact day,** 
especially where the place and name of the co- 
The cases are not en- 
tirely harmonious as to the particularity with which 
the place should be designated. Thus it has been |}. 
held that an allegation that the offense was com- 


respondent are set forth.** 


mitted in a eertain named city is 


and although it has been held that the street and 
number need not be alleged,** it has been held that 
the place should be named as a specified house or 
the like;? and if the house is not known, reference 
should be made to the particular nature of the proof 
by which the allegation as to the place of adultery 
is to be supported,®* or an averment should be made 
that the place is unknown and that complainant was 
unable to obtain information after having attempted 
Other authorities, however, hold that it 
is sufficient to allege that adultery was committed 
with a certain person in a certain city and with other 
persons in houses of ill fame in specified cities,*° 
and even to allege that the adultery was committed 


so to do.*® 


_ Gridley v. Gridley, 7 NYCivProc 215; 
Strong v. Strong, 27 N. Y. Super. 621, 
1 AbbPrNS 233; Anonymous, 17 Abb 
Pr 48; Ingersoll v. Ingersoll, 1 Code 
Rep 102, 2 Edm. Sel. Cas. 49; Wood 
v. Wood, 2 Paige 108; Codd v. Codd, 2 
Johns. Ch. 224; Kane v. Kane, 3 Edw. 
389. 

Oh.—Smith v. Smith, Wright 643. 

Tenn.—Evans vy. Evans, (Ch. A.) 
57 SW 367; Dismukes v. Dismukes, 
1 Tenn. Ch. 266. 

Vt.—Sanders v. Sanders, 25 Vt. 
713. 

Va.—White v. White, 121 Va. 244, 
92: SH 811; Miller v. Miller, 92 Va. 
196, 238 SE 232. 

Wash:—Denison  v. 
Wash. 705, 30 P 1100. 

See also supra § 273. 

[a]. In New York the rule requir- 
ing an affidavit that five years have 
not elapsed since the commencement 
of the adulterous intercourse was dis- 
covered applies only when applica- 
tion is made for divorce in cases of 
default and does not apply to contest- 
ed actions. Ackerman v. Ackerman, 
123 App. Div. 750, 108 NYS 534 [aff 
200 N. Y. 72, 93 NE 192]. 

{b] In Pennsylvania (1) it was 
formerly held that a libel for adul- 
tery was not defective for want of | 
particularity as to time and place, 
Since defendant might demand speci- 
fications affording him the necessary 
information. Realf v. Realf, 77 Pa. 
31; Hancock’s App., 64 Pa. 470. (2) 
But later rules of court require the 
same precision in a libel for adultery 
that would be necessary in a bill in 
equity; but where time and place are 
specified with as much certainty as 
the party can reasonably be expected 
to furnish without setting out his 
evidence in detail, he should not be 
deprived of his opportunity to make 
out his case. Gillardon v. Gillardon, 
15 WklyNC 528. 

{c] Time—(1) An allegation that 
defendant had committed adultery 
“on many occasions,” and that com- 
plainant had not lived or cohabited 
- with him since she learned of that 
fact, was too vague and uncertain to 
enable defendant to prepare to meet 


Denison, 4 


it. Miller v. Miller, 92 Va. 196, 23 
SE 232. (2) An allegation that de- 
fendant “hath, for a _ considerable 


time past, given himself up to adul- 
terous practices” is a sufficient alle- 
gation that the offense occurred be- 
fore suit was brought. Richardson | 
v. Richardson, 8 Pa. Dist. 242. | 

Bill of particulars see infra § 324. 


83. Scheffling v. Scheffling, 44 
N. J. Hq. 438, 15 A 577. 
34 Addicks v. Addicks, 15 Del. 


338, 41 A 78 (where a libel was held | 
sufficient, although the year was the | 
only allegation in respect to time); ! 
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erson.*t 


[§ 275] (3) 


not sufficient,?° 


wise obtained.*® 
[§. 276] “e. 


Black v. Black, 26 N. J. Eq. 431 [aff 
27 N. J. Eq. 664]; Noel v. Noel, 24 
N. J. Eq. 137; Goodwin v. Goodwin. 
23 N. J. Eq. 210; Woog v. Woog, 58 
App. Div. 620, 69 NYS 555 (where a 
complaint was held sufficient, al- 
though the times were given only 
as between January and April, 1900, 
it being alleged that the precise dates 
were unknown). 

35. Heyde v. Heyde, 6 N. Y. Su- 
per, 692; Gridley v. Gridley, 7 NYCiv 


Proe 215. A 
36. Evans v. Evans, (Tenn. Ch. 
12 Hun 


ANU at SWi367. 

37. Cardwell v. Cardwell, 

(N. Y.) 92 (holding insufficient an al- 
legation of the commission of adul- 
tery at various houses of prostitu- 
tion in a certain city). But see 
Stone v. Stone, (N. J. Ch.) 13 A 245 
(an allegation that the offense was 
committed on a certain day at a 
house named, giving city, street, and 
number was sufficient). 

38. Pramagiori y. Pramagiori, 30 
N. Y. Super. 302: 

39. Mitchell v. Mitchell, 61 N. Y. 
398; Woog v. Woog, 58 App. Div. 620, 
69 NYS 555. 

40. Noel v. Noel, 24 N. J. Eq. 137; 
Realf v. Realf, 77 Pa. 31, 32 (an al- 
legation that respondent, “in August 
and September, 1871, visited the 
house of ...a place of ill fame, in 
Virgin alley, Pittsburg, for the pur- 
pose of fornication with divers per- 
sons unknown to the libellant’” was 
sufficient). See also Wilkerson v. 
Wilkerson, 3 Cal. A. 204, 84 P 784 
(holding that a complaint in an ac- 
tion for divorce on the ground of 
adultery, alleging a course. of con- 
duct with a certain person, covering 
about two and one-half months 
time and occurring in four different 
towns and cities, the particular pe- 
riods of time in which defendan{ was 
at the several towns and cities be- 
ing stated, was sufficient, although 
it did not name or describe the par- 
ticular places or houses where the 
offenses were committed). 

41. -Hawes v. Hawes, 33 Ill. 286. 

42, Ala.—Farley v. Farley, 94 Ala. 
501, 10 S 646, 33 AmSR 141; Holston 
v. Holston, 23 Ala. 777. 

Cal.—Wilkerson vy. 
Cal. A. 204, 84 P 784. 

Ky.—Carty v. Carty, 13 KyL 880. 

_La.—Jenkins v. Maier, 118 La. 130, 
42 S 722. 

Mass.—Choate v. Choate, 3 Mass. 
391; Church v. Church, 3 Mass. 157. 

Mich.—Shoemaker vy. Shoemaker, 20 
Mich. 222. 

39 


Minn.—Freeman _ y. 

J.—Miller y. Miller, 20 N. J. 
216; Mills v. Mills, 18 N. J. Kq. 
Marsh v. Marsh, 16 N. J. Eq. 


Wilkerson, 3 


Freeman, 


| Minn. 270, 40 NW 167. 


N. 
Kq. 
444; 


Cruelty—(1) In General, 
eral allegation that defendant has been guilty of 
cruelty or extreme cruelty in the language of the 
statute is not sufficient, but the particular facts re- 
lied on as constituting the cruelty should be set forth 
| in detail.47 However, every act complained of need 
| not be specifically described; it is enough if sufficient 
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in the county in a specified year with a named 


Name of Particeps Criminis. By 


the weight of authority the name of the person. 
with whom the alleged adultery was committed 
should be stated if known to complainant,’ and if 
unknown that fact should be stated** and the 
time, place, and circumstances alleged with suffi- 
cient certainty to identify the offense,*4 where that 
can be done.*® According to some authorities, how- 
ever, the name of the person with whom the alleged 
adultery was committed need not be stated unless 
reasonable certainty in the pleading cannot be other- 


A gen- 


391, 84 AmD 164. 

N. Y.—Heyde v. Heyde, 6 N. Y. Su- 
per. 692; Wood v. Wood, 2 Paige 
108. 

Oh.—Richards v. Richards, Wright 
302; Mansfield v. Mansfield, Wright 
284; Bird v. Bird, Wright 98. , 

Pa.—Bedell v. Bedell, 22 Pa. Dist. 
136. - 

43. Wilkerson v. Wilkerson, 3 
Cal. A. 204, 84 P 784; Marsh v. Marsh, 
16 N. J. Eq. 391, 84 AmD 164; Wood 
Va. Wood, 2ybaige "CNe yy.) | LOS ee See 
also cases supra note 42. 

44. Shoemaker v. Shoemaker, 20 
Mich. 222; Mills v. Mills, 18 N. J. Eq. 
444; Heyde v. Heyde, 6 N. Y. Super. 
692; Kane v. Kane, 3 Edw. (N. Y.) 
389; Trotter v. Trotter, 30 PittsbLeg 
JNS 109, 138 YorkLegRece 119. 

{a] Thus divorce can never be 
granted upon general charges in the 
bill of adultery with “divers persons 
whose names are unknown.” Miller 
v. Miller, 20 N. J. Eq. 216. 

Pic Mitchell v. Mitchell, 61 N, Y. 

[a] Where particulars unknown. 
—A complaint for divorce for adul- 
tery was held sufficient, although the 
name of the particeps criminis was 
not given and the time and place 
were not stated with any certainty. 
The doctrine announced was that a 
complaint is sufficient which avers 
the commission of the offense with a 
person whose name is unknown to 
plaintiff, in a town or city named and 
at times between certain specified 
dates, with the further averment that 
plaintiff is unable to state more par- 
ticularly the times and place. Mitch- 
ell v. Mitchell, 61 N. Y. 398, 402. 

46. Farr v. Farr, 34 Miss. 597, 69 
AmD 406; Miller v. Miller, 92 Va. 
196, 23 SE 232. But see Trough v. 
Trough, 59 W. Va. 464, 465, 53 SE 
630, 115 AmSR 940, 4 LRANS 1185, 8 
AnnCas 837 (“we do not say wheth- 
er or no a bill for divorce for this 
offense should contain the name of 
the particeps criminis’’). 

[a] Reason for rule.—‘‘Persons 
who are strangers to the controversy, 
and whose characters would suffer 
more or less, should not be implicat- 
ed when they have no opportunity to 
be heard, unless reasonable certainty 
in the pleading could not be other- 


wise attained.’ Farr v. Farr, 34 
Miss. 597, 601, 69 AmD 406. 
47. Ala.—McMahon v. McMahon, 


170 Ala. 338, 54 S 165; Smedley v. 
Smedley, 30 Ala. 714; Reese vy. Reese, 


23 Ala. 785; Hughes v. Hughes, 
ae Ala. 307; Hill v. Hill, 10 Ala. 


Ariz.—Lount v. Lount, 1 Ariz, 422, 
25 P 798. 

Cal.—Smith_v. Smith, 124 Cal. 651, 
57 P 573; De Haley v. Haley, 74 Cal, 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


§§ 276-277] 


facts are alleged to establish legal cruelty as a 
The exact language of the 


ground for divorce.*® 
statute need not be followed.*® 
[§ 277] (2) Time and Place. 


489, 16 P 248, 5 AmSR 460; Hubbell 
v. Hubbell, 7 Cal. A. 661, 95 P 664. 

Colo.—Geisseman v. Geisseman, 34 
Colo. 481, 83 P 635; epee v. Sylvis, 
PEC olom s Loy ptr on 

Ill. —Youngs Vv. Counee: 130 Ill. 230, 
22 NE 806, 17 AmSR 313, 6 LRA 548; 
Campbell v. Campbell, 27 Ill. A. 309. 

Ind.—Brown v. Brown, 138 Ind. 


-257, 37 NE 142; Mercer v. Mercer, 114 


Ind. 558, 17 NE 182; Dickinson v. 
Dickinson, 54 Ind. A. 53, 102 NE 389; 
Spitzmesser v. Spitzmesser, 26 Ind. 
A. 532, 60 NE 315. 

Iowa.—Freerking y. #Hreerking, 19 
Iowa 34. 

Kan.—Callen v. Callen, 44 Kan. 370, 
Ais 3860; Prather vy. Prather, 26 Kan. 
Mich.—Dashback v. Dashback, 62 
Mich, 322, 28 NW 812. 

Mo.—Bowers v. Bowers, 19 Mo. 351. 

N. H.—Smith v. Smith, 43 N. H. 
dea Kony. Wo, 40, Ny a. 164, 165; Fel- 
lows v. Fellows, SEIN Garis 160 

N. Y.—Mackintosh v. Mackintosh, 
44 App. Div. 118, 60 NYS 679; Wal- 
ton v. Walton, 32 Barb. 2038, 11 Abb 
Pr 231, 20 HowPr 3847 [rev on other 
grounds 4 Abb. Dec. 512, 1 Keyes 15. 
20 AbbPrNS 428]; Rebstock v. Reb- 
stock, 144 NYS 289. 

N. C.—Dowdy v. Dowdy, 154 N. C. 
556. 70 SE 917; Martin v. Martin, 130 
NEC 2.05 40 SE 822; White v. White, 
84 N. C. 340; Joyner v. Joyner, 59 
Nj CG) 322; 82 AmD 421; Hrwin v. 
Erwin, 57 N.C. 82; Harrison v. Har- 
rison, 29 N. C. 484. 

Oh.—Conn vy. Conn, Wright 563. 

Okl.—Irwin v. Irwin, 2 Okl. 180, 
37 P 548. 

Pa.—Whelan v. Whelan, 37 Pa. Co. 
115; Lenhart v. Lenhart, 35 Pa. Co. 
458. 

R. I.—Walker v. Walker, 94 A 672. 

Tenn.—Anderson v. Anderson, 3 
Tenn, Civ. A. 423; Horne y. Horne, 1 
Tenn. Ch._ 259: 

Tex.—Nogees v. Nogees, 7 Tex. 538, 
58 AmD 78; Wright v. Wright, 3 Tex. 
168; Bloch v. Bloch, (Civ. A.) 190 SW 
528; Fitzgerald v. Fitzgerald, (Civ. 
A.) 168 SW 452; Dawson v. Dawson, 
63 Tex. Civ. A. 168, 132; SW 379. 

Utah.—Benson. y. Benson, 45 Utah 
514, 146 P 564. 


Va.—tTrimble v. Trimble, 97 Va. 
217, 33) SH) 531. 
Wash.—Glenn v. Glenn, 84 Wash. 


215, 146 P 619; Branscheid v. Bran- 
scheid, 27 Wash. 368, 67 P 812. 

C.—Timms v. Timms, 15 B. C. 
39. 


[al Reason for rule (1) is ‘that 
the court may determine whether 
they constitute such excesses, cruel 
treatment or outrages, as the statute 
contemplated.’ Bloch v. Bloch, (Tex. 
GivawAG) LIONS W. 528515295 (2) S1tlis 
a part of the alphabet of the law 
that the pleadings must state facts 
and not conclusions.’ Callen v. Cal- 
len, 44 Kan. 370, 3738, 24 P 360. 

[b] Cruel and barbarous treat- 
ment.— (1) Under a statute authoriz- 
ing a divorce because of the wife’s 
“cruel and barbarous treatment” ren- 
dering the condition of the husband 
intolerable or his life burdensome, it 
‘is not sufficient to allege specific acts 
of personal indignities or gross in- 
sult offered by a wife to her husband. 
Pennington v. Pennington, 10 Phila. 
(Pa.) 22; Schlicter v. Schlicter, 10 
Phila. (Pa.) 11; Bean v. Bean, 11 
LancBar (Pa.) 138; Holland v. Hol- 
Jand, 4 LegGaz (Pa.) 372. (2) A libel 
is insufficient unless it alleges that a 
wife was forced on account’of her 
husband’s treatment to withdraw 
from the family home. Dunkel v. 
Dunkel, 11 Pa. Co. 297. 

{c] False charges.—(1) A peti- 
tion by a wife which alleges that her 
husband slandered her and by innu- 
endo intimated that she was _ living 
an immoral life is open to the ex- 

' £19 C. J.—8] 
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cruelty should be alleged with reasonable certainty 
as to time and place.®° 


The exact day and place 


of the occurrence of each particular act, however, 


The acts of 


ception that it failed to set out what 
constituted the slander. Denning v. 
Denning, (Tex. Civ. A.) 99 SW 1029. 
(2) An allegation in the wife’s peti- 
tion that her husband had filed a 
“false and malicious” affidavit in a 
divorce suit charging her with un- 
chastity does not show cruelty where 
no averment is made that the suit 
has terminated in her favor. De Ha- 
ley v. Haley, 74 Cal. 489, 16 P 248, 
5 AmSR 460. (3) Where the alleged 
cruelty consists of insults perpetrat- 
ed by the wife in charging her hus- 
band with adultery, the complaint 
must allege the falsity of the charge. 
Huckabay v. Huckabay, 35 Tex. 620. 

{d] Language of statute.—(1) It 
is good pleading to allege cruelty 
generally in the language of the stat- 
ute and then specifically describe the 
particular acts complained of. Reese 
v. Reese, 23 Ala. 785; Sites v. Sites, 9 
Pay Dist 1925) 23) Pa: Co. 439; Edwards 
v. Edwards, 9 Phila. (Pa.)’ Cp Oye) 
Where the offense is described as ex- 
treme cruelty, charging defendant 
with cruel, barbarous, and inhuman 
treatment of plaintiff is insufficient. 
ie eneE v. Wagner, 19 Del. 303, 51 A 
48. Ala.—-Blanton v. Blanton, 191 
Ala. 148, 67 S 1000; Smedley v. Smed- 
ley, 30 Ala. 714; Reese v. Reese, 23 
Ala. 785 (holding that one or two 
specifications are sufficient and that 
the evidence may make out others 
under the general charge); Hughes 
v. Hughes, 19 Ala. 307. 

Ark.—Dunn vy. Dunn, 114 Ark. 516, 
170 SW 234. 

Cal.—Grierson v. Grierson, 156 Cal. 
434, 105 P 120, 184 AmSR 1287; John- 
son v. Johnson, 4 Cal. Unrep. Cas. 
446, 35 P 637; Nelson v. Nelson, 18 
Cal. A. 602, 123 P 1099 (“wrongful- 
ness” of cruelty alleged). 

Colo.—Sylvis v. Sylvis, 11 Colo. 319, 
17 P 912 (where the complaint al- 
leged that defendant falsely accused 
plaintiff of illegal acts “‘too vile to be 
set forth,” and evidence in support 
of the charge was held admissible). 

D. C.—Yates v. Yates, 36 App. 518. 

pier hey v. Ray, 63 Fla. 558, 57 S 
609. 

Ga.—Pierce v. Pierce, 145 Ga. 886, 
89 SE 1045. é 

Ill.—Campbell v. Campbell, 27 Ill. 
INE OEY 


Ind.—Reed v. Reed, 180 Ind. 511, 
103 NE 324; Brown v. Brown, 138 Ind. 
257, 37 NE 142; Spitzmesser v. Spitz- 
messer, 26 Ind. A.- 532, 60.NE 3815. 

La.—Lynch y. Lynch, 138 La. 1094, 
KAN 'S2105. 

Me.—Holyoke v. Holyoke, 78 Me. 
404, 6 A 827; Huston v. Huston, 63 
Me. i184. 

Miss.—Pierce v. Pierce, 38 S 46. 

Mo.—tTripp v. Tripp, 78 Mo. A. 413. 

Nebr.—Fagan v. Fagan, 82 Nebr. 
388, 117 NW 992; Dakin v. Dakin, 1 
Nebr. (Unoff.) 457, 95 NW 781. 

Nev.—MecAllister v. McAllister, 37 
Nev. 92, 139 P 781; Kapp v. Seventh 
dndielee Dist, Ct., 31 Nev. 444; 103, PB 
235. 


N. H.—K. v. K., 438 N. H. 164, 165. 

N. Y.—Itzkowitz v. Itzkowitz, 33 
App. Div. 244, 53 NYS 356. 

N. C.—Griffith v. Griffith, 89 N. C. 


LS; 
Oh.—Wolcott v. Wolcott, 32 Oh. 
Cin eees 58% 


Okl.—Unhl v. Irwin, 3 Okl. 388, 41 P 
376. 

Tenn.—Fitzpatrick v. Fitzpatrick, 
131 Tenn. 54, 173 SW 444. 

Tex.—Jones v. Jones, 60 Tex. 451; 
Wright v. Wright, 6 Tex. 3; Crossett 
v. Crossett, (Civ. A.) 121 SW 358. 


Va.—tTrimble vy. Trimble, 97 Va. 
217,733 SH 531. 
W. Va.—Deusenberry v. Deusen- 


berry, 95 SE 665. 
[a] Habitually inhuman and cruel. 
—A bill detailing acts of cruel and 


need not be alleged,®! and where the conduct com- 


inhuman treatment perpetrated upon 


; complainant by her husband, and then 


reciting that the husband’s treatment 
was habitually. inhuman and cruel, 
and was such that she was forced to 
separate from him, and that he was 
thus guilty of willful and continued 
desertion of complainant for the 
space of two years, is, in the absence 
of demurrer, sufficient to support a 
decree of divorce. Pierce v. Pierce, 
(Miss.) 38 S 46. 

[ Previous condonement.—(1) 
An allegation that defendant habitu- 
ally called plaintiff vulgar names in 
the presence of other people in the 
public streets, and told him she would 
not cook for him any longer, and 
drove him from his house, is a sut- 
ficient statement of a cause of action 
for extreme crueity, and sufficient to 
overcome ary previous condonement. 
Fagan v. Fagan, 82 Nebr. 388, 117 NW 
992. (2) Charging the wife with a 
series of acts extending over a period 
of six years, alleged to constitute 
outrage and cruelty of a nature ren- 
dering living together by the parties 
insupportable, the acts being the 
charging of plaintiff by defendant 
with infidelity to his marital vows 
and with dishonesty and acts of per- 
sonal violence, is sufficient, although 
showing frequent condonations. Cros- 


SettevasCrossett,, (Lexis Civ. As) yi2E 
SW 358. 
49. Nelson v. Nelson, 18 Cal. A. 


602, 123 P 1099; Gamblin vy. Gamblin, 
52 Tex. Civ. A. 479, 114 SW 408; Den- 
ning v. Denning, (Tex. Civ. A.) 99 
SW 1029. 

50. Fla.—Johnson v. Johnson, 23 
Fla. 413, 2 S 834; Crawford v. Craw- 
ford, 17 Fla. 180. 

Ill.— Wellman v. Wellman, 191 Ill. 


A. 514. 

Iowa.—Freerking v. Freerking, 19 
Iowa 34. 

N. H.—Smith v. Smith, 43 N. H. 


234; Fellows v. Fellows, 8 N. H. 160. 

N. Y.—Mackintosh vy. Mackintosh, 
44 App. Div. 118, 60 NYS 679; Walton 
v. Walton, 32 Barb. 208, 11 AbbPr 
231, 20 HowPr 347 [rev on other 
grounds 1 Keyes 15, 4 Abb. Dec. 512, 
2 AbbPrNS 428]. 

N. C.—Martin v. Martin, 130 N. C. 
27, 40 SE 822; Ladd v. Ladd, 121 
N. C. 118, 28 SE 190. 
dE yen —Horne v. Horne, 1 Tenn. Ch. 

Tex.—Nogees v. Nogees, 7 Tex. 538, 
58 AmD 78; Byrne v. Byrne, 3 Tex. 
336; Wright v. Wright, 3 Tex. 168; 
Bloch v. Bloch, (Civ. A.) 190 SW 528. 

{a] In Pennsylvania (1) it was 
formerly held that a libel was not de- 
fective for want of particularity as 
to time and place since defendant 
might demand a bill of particulars. 
Breinig v. Breinig, 26 Pa. 161. (2) 
But later rules of court require the 
same precision in a libel as is neces- 
sary in a bill in equity. Spengler v. 
Spengler, 15 WklyNC (Pa.) 437. 

[b] Discretion of court.—It has 
been held, under a statute conferring 
on the court discretionary power to 
grant a divorce, that a pleading is 
not demurrable because of an omis- 
sion of an allegation of the date and 
place where the cruelty was commit- 
ted. Holyoke v. Holyoke, 78 Me. 404, 
oes 827; Huston v. Huston, 63 Me. 


Ag Ala.—Reese v. Reese, 23 Ala. 
Cal.—Johnson v. Johnson, 4 Cal. 

Unrep. Cas. 446, 35 P 637. 

a relan v. Wellman, 191 Ill. 
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N. Y.—Itzkowitz v. Bs 33 
App. Div. 244, 53 NYS 356. 

Okl.—Irwin v. Irwin, 2 Okl. 180, 37 
P 548. 

[a] Rule applied.—(1) A  com- 
plaint alleging extreme cruelty in 
that defendant, “about three years 


12 Gr ss 
plained of constitutes a continued course of ill 
treatment, a specific allegation of time and place 
should not be required.®? 

[§ 278] (3) Physical or Mental Effect. Under 
the rule requiring that the cruelty complained of 
must result either in bodily harm or injury to the 
health or a reasonable fear of one or the other,°* 
or result in such grievous mental suffering as is cal- 
culated permanently to destroy the peace of mind 
and happiness of the innocent party,°* either one or 
the other of these effects must be alleged.°° So 
where, as in some states, the misconduct to justify 
a divorce must have further evil effects,°* these must 
be alleged.” 

[§ 279] d. Desertion or Abandonment. The 
complaint should aver the existence of the facts 
essential to constitute desertion or abandonment, as 
those offenses are defined in the particular state.°® 
Thus where a divorce is sought by a wife for deser- 
tion arising from her departure from the home of 
her husband because of his cruelty, the facts con- 
stituting the eruelty should be specifically alleged,*° 
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and where the statute provides that the desertion 
or absence must be ‘‘wilful and malicious,’’ suf- 
ficient facts must be alleged to show that such was 
the character of the offense.°° It should allege the 
date when the desertion actually began,®+ and it 
must appear that the absence has continued for the 
time prescribed by statute,°? and that it continued 
up to the commencement of the suit.°? ; 
[§ 280] e. Impotency. Where impotency 1s 
charged as a ground for divorce, the complaint must 
allege that the impotency existed at the time of the 
marriage,°* and that it continues and appears to be 
ineurable,®* although it has been held that an al- 
legation that defendant is impotent, specifying the 
particular character of the impotency, sufficiently 
charges that the defect is incurable, for the reason 
that in a legal sense impotency is a permanent last- 
ing inability.*® So it has been held that the nature 
and character of the impotency should be de- 
seribed,*? although, according to some authorities, 
a specific allegation as to the nature of the im- 


ago,” struck plaintiff without cause, 
and since that time has continually, 
whenever they have been together, 
used vile language to her, is’ suffi- 
cient. Johnson y. Johnson, 4 Cal. 
Unrep. Cas. 446, 35 P 637. (2) An 
allegation that “on or about Febru- 
ary, 1892, and on divers other occa- 
sions prior and subsequent thereto,” 
defendant was guilty of cruelty was 
sufficient. Irwin v. Irwin, 2 Okl. 180, 
L89e38% P 548: 


52. Ala.—Smedley v. Smedley, 30 
Ala. 7i4. 

Ill.—Weliman v. Wellman, 191 Ill. 
A. 514. 

Me.—Holyoke v. Holyoke, 78 Me. 
404, 6 A 827. 

Minn.—Marks v. Marks, 56 Minn. 


2€4, 57 NW 651, 45 AmSR 466. 

Porto Rico.—Forteza v. Enrich, 18 
Porto Rico 28. 

Wis.—Klaus v. Klaus, 162 Wis. 549, 
156 NW 9638. 

53. See supra § 81. 

54. See supra § 89. 
) 55. Cal.—Smith v. Smith, 124 Cal. 
651, 57 P 573; Barnes v. Barnes, 95 
Cal. 171, 30 P 298, 16 LRA 660. 


Iowa.—Freerking v. Freerking, 19 
Iowa 34. 
Me.—Holyoke v. Holyoke, 78 Me. 


404, 6 A 827. . 

Mont.—Ryan v. Ryan, 33 Mont. 406, 
410, 84 P 494 [eit Cyc]. 

N. H.—Jones v. Jones, 62 N. H. 463. 

N. Y.—Klein v. Klein, 34 N. Y. Su- 
grr 48, 11 AbbPrNS 450, 42 HowPr 
166. 

Tex.—Claunch v. Claunch, (Civ. A.) 
203 SW 930; Bloch vy. Bloch, (Civ. A.) 


190 SW 528. 

B. C—Edmonds v. Edmonds, 17 B. 
C. 28, 1 DomLR 550, 20 WestLR 541. 

56. See statutory provisions. 

57. Trenchard v. Trenchard, 245 
Til. 318, 92 NE 243; Ryan v. Ryan. 33 
Mont. 406, 84 P 494; Lenhart v. Len- 
hart, 35 Pa. Co. 458; Dunkel v. Dun- 
kel, 11 Pa. -Co. 297; Brazier v. Fra- 
zier, 15 PittsbLegJNS (Pa.) 222; Sail- 
lard v. Saillard, 2 Tenn. Ch. A. 396; 
Horne v. Horne, 1 Tenn. Ch. 259. 
Shee Ala.—Gray v. Gray, 15 Ala. 

io. 

Cal.—Vosburg v. Vosburg, 136 Cal. 
195, 68 P 694; Sheridan y. Sheridan, 
134 Cal. 88, 66 P 73. 

Colo.—Calvert v. Calvert, 15 Colo. 
390, 24 P 10438. 

Ind.—Lewis v. Lewis, 36 Ind. 218. 

iowa.—Pinkney Vv. Pinkney, 4 
Greene 324. 

Ky.—Bishop v. Bishop, 155 Ky. 679, 
160 SW 176. 

Mo.—Van Horn y. 82 
BUG. < AL 9. 

Nebr.—McLane vy. McLane, 88 Nebr. 
833, 180 NW 745. 

N. J.—Thomas v. Thomas, (Ch.) 74 


Van Horn, 


| Co. 


A 125; Metzler v. Metzler, (Ch.) 69 A 
965; Foote v. Foote, (Ch.) 61 A 90; 
Cass v. Cass, 31 N. J. Eq. 626; Todd 
Va Boda; 9) INES Lind. 1842" 

N. Y.—Rebstock v. Rebstock, 144 
NYS 289. 

N. C.—Ladd'v. Ladd, 121 N. C. 118, 
28 SE 190. 

Or.—Smythe vy. Smythe, 80 Or. 150, 
aoe 516, 156 P 785, AnnCas1918D 

Pa.—Penny v. Penny, 34 Pa. Super. 
88; Bechtel v. Bechtel, 18 Pa. Dist. 
1076; Shields v. Shields, 17 Pa. Dist. 
745, 34 Pa, Co. 435; Smith v. Smith, 
4 Pa. Dist. 397; Raub v. Raub, 40 Pa. 
Co. 432; Stewart v. Stewart, 34 Pa. 
Co. 543. 

Tex.—Morey v. Morey, 82 Tex. 308, 
See ee 838; Hare v. Hare, 10 Tex. 
odo. 

[a] Voluntary absence.—It must 
appear that defendant’s absence was 
voluntary. Hare vy. Hare, 10 Tex. 
355. 

[b] In Pennsylvania a libel which 
alleges desertion kut fails to allege 
“absence from the habitation of the 
complainant” is fatally defective. 
Hetrick vy. Hetrick, 23 Pa. Dist. 430: 
Mills v. Mills, 42 Pa. Co. 257. 

59. Morris v. Morris, 20 Ala. 168; 
Hays. v. Hays, 40 Ind. A. 471, 82 NE 
90; Thomas v. Thomas, (N. J.- Ch.) 
74 A 125; Metzler v. Metzler, (N. J. 
Ch.) 69 A 965; Smithkin v. Smithkin, 


62 N. J. Eq. 161, 49 A 815; Bain- 
bridge v.- Bainbridge, 15 WklyNC 
(Pa.) 529. 

[a] Inconsistent allegations.—(1) 


Where the only averment in a peti- 
tion for divorce with reference to 
Separation at the time the complaint 
was filed was the allegation that 
plaintiff and defendant were married 
on June 11, 1875, and lived together 
as husband and wife until Novy. 17, 
1904, when defendant, by a continu- 
ous and systematic course of abuse, 
which had been kept up for more than 
five years, drove plaintiff from his 
home, such allegation was inconsist- 
ent with the fact that they were liv- 
ing together at the time the com- 
plaint was filed, and therefore ren- 
dered the petition fatally defective. 
Hays v. Hays, 40 Ind, A. 471, 82 NE 
90. (2) An allegation that defendant 
had deserted plaintiff and had also 
been suilty of such conduct as to 
compel plaintiff to leave the family 
home iS inconsistent and not suffi- 
cient. Smith v. Smith, 42 Pa. Co. 533. 
_60. Angier y. Angier, 63 Pa. 450; 
Kukura y. Kukura, 21 Pa. Dist. 351% 
Crone v. Crone, 3 Pa. Dist. 375, 14 Pa. 


| Co. 456; Stewart vy. ‘Stewart, 2 Swan 


(Tenn.) 
Shields, 
35 


591. But see Shields v. 
17 Pa. Dist. 745, 746, 34 Pa. 
(holding that an allegation 


that defendant had willfully absented 
himself from the habitation of the 
libelant was sufficient, the court say- 
ing: ‘Where a wife wilfully absents 
herself from the habitation of her 
husband without reasonable or prob- 
able cause, we believe she has mali- 
ciously deserted him. A wilful act 
is a malicious act’). 

Allegation of want of justification 
see infra § 284. ‘ 

61. Phelan vy. Phelan, 12 Fla. 449; 
McCormick v. McCormick, 19 Wis. 
172. 

62. Cal.—Grierson v. Grierson, 156 
Cal. 434, 105 P 120. 

Colo.—Calvert v. Calvert, 15 Colo. 
390, 24 P 1043. 

Fla.—Fielding v. Fielding, 67 Fla. 
143, 64 S 546; Phelan v. Phelan, 12 
Fla. 449. 

Ill. Hahn v. Hahn, 136 Ill. A. 201. 

Ind.—Reed v. Reed, 180-Ind. 511, 


103 NE 324. 
Mich.—Powell v. Powell, 58 Mich. 
299;-25 NW 199. ‘ 
Minn.—Stocking v. Stocking, 176 


Minn. 292, 79 NW 172, 668. 
pee H.—Hancock v. Hancock, 5 N. H. 


Okl.—Pratt v. Pratt, 41 Okl. 577, 
139 P 261, AnnCas1916C 1147. 

63. Grierson v. Grierson, 156 Cal. 
434, 105 P 120, 134 AmSR 137; Kim- 
ball v. Kimball, 13 N. H. 222; Morey 
v. Morey, 82 Tex. 308, 17 SW 8338. 

64. Hobbs v. Hobbs, 10 Cal. A. 97, 
101 P 22; Ferris yv. Ferris, 8 Conn: 
166; Peipho v. Peipho, 88 Ill. 438; 
Roe v. Roe, 12 PittsbLegJNS (Pa.) 
Bae? A. Ciyve Br C5110 AWiklyNCsGRas) 

65. Hobbs v. Hobbs, 10 Cal. A. 97, 
101 P 22; Ferris v. Ferris, 8 Conn. 
166; Peipho v. Peipho, 88 Ill. 438; 
Luckenbach v. Luckenbach, 39 Pa. 
Co. 520; Roe v. Roe, 12 PittspLegJ 
NS, @Par)) 319; h A. Cov. B. Co sWikly 
NC (Pa.) 569. 

66. Kempf v. Kempf, 34 Mo. 211. 

67. Peipho v. Peipho, 88 Ill. 438. 
See also Ferris v. Ferris, 8 Conn. 166 
(this requirement is not met by a 
general allegation that defendant has 
made no attempt to consummate the’ 
marriage). 

[a] “Corporal imbecility.” — An 
allegation that defendant was labor- 
ing under a corporal imbecility is not 
sufficient to import a confirmed and 
incurable impoteney to consummate 
the marriage. Ferris y. Ferris, 8 
Conn, 166. 

[b] Hermaphrodite.— An _ allega- 
tion that defendant was an hermaph- 
rodite and ineapable of having sexual 
intercourse is not sufficient to show 
that the malformation is such as 
necessarily constitutes impotency. 
Peipho v. Peipho, 88 Ill. 488. 


For later cases, developments 


and changes in the law see cumulative Annotations, same title, page and note number. 
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potency is not required.*® 

[§ 281] f. Neglect. When gross neglect is re- 
lied on as a cause for divorce, the complaint should 
state specifically and with reasonable certainty the 
facts and circumstances constituting the offense.® 
And where the offense consists of the husband’s ne- 
glect to provide for his wife, the fact of his ability 
to provide must be alleged,’° or it must be alleged 
that his inability is caused by his idleness, proflig- 
acy, or dissipation."! 

[§ 282] g. Intemperance. A complaint alleg- 
ing intemperance in the language of the statute is 
sufficient without alleging the different acts of in- 
toxication,’? but the ultimate facts, that is, the effect 
of the misconduct on complainant, must be alleged.’° 
It is not necessary that the charge be in the exact 
language of the statute.’4 

[§ 283] hk. Violent and Ungovernable Temper. 
Where a divorce is sought on the ground of violent 
and ungovernable temper, the complaint must allege 
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temper was indulged in directly toward complain- 
ant,’® and allege facts showing that it will so affect 
complainant’s safety, health, or personal comfort as 
to make the performance of marital duties impos- 
sible.*7 

[§ 284] 6. Negativing Defenses—a. Provoca- 
tion and Justification. In some states, usually be- 
cause of statutes, the complaint must allege facts. 
negativing misconduct on the part of complainant 
provoking or justifying the acts complained of." 
Thus allegations charging cruelty should state cir- 
cumstanees showing that the cruelty was unpro- 
voked,’® although it has been held that a petition 
is sufficient, even though it does not allege that 
plaintiff was without fault, where it avers that the 
peace and happiness of the family were destroyed in 
consequence of the violent temper and misconduct 
of defendant.®° In a suit for desertion the com- 
plaint should allege that it was without plaintiff’s 
consent,§1 and where the statute describes the of- 


facts from which the court can determine whether 
It must also allege that such . | 


such temper exists.‘° 


68. 
Pa; Co; 520; AY Cove BH. 10) Wkly NC 
(Pa.) 569. 

69. Devoe v. Devoe, 51 Cal. 543; 


Callen vy. Callen, 44 Kan. 370, 24 P 
360; Brown vy. Brown, 22 Mich. 242; 
Burner v. Burner, 7 Oh. ‘Dec. (Re- 
print) 140, 1 CineLBul 164. 

{a] Allegation sufficient.—An al- 
legation that since deferdant’s al- 
leged desertion he has left plaintiff 
abandoned and destitute, without any 
means of support, and during such 
time has failed to contribute anything 
toward plaintiff's support, sufficiently 
alleged willful neglect as a ground 
for divorcee. Krzepicki v. Krzepicki, 
167 Cal. 449, 140 P 138. 

{b] Allegation insufficient. — An 
allegation “that during more than a 
year last past defendant has treated 
her with wanton and willful neglect, 
in that by reason of profligacy and 
dissipation he has failed to provide 
for her the common necessaries of 
life’ is defective as not containing a 
“statement of facts.’ Devoe v. De- 
“voe, 51 Cal. 548, 544. 


70. Ward v. Ward, 20 Wis. 252. 
71. Devoe v. Devoe, 51 Cal. 543. 
72. MacMahon v. MacMahon, 170 


Ala. 338, 54 S 165; Reading v. Read- 
ing, 96 Cal. 4, 30 P 803; Forney v. 
Forney, 80 Cal. 528, 22 P 294; Hub- 
bell v. Hubbell, 7 Cal. A. 661, 95 P 


* 664; Burns yv. Burns, 13 Fla. 369. 


[a] Thus (1) a bill which alleges 
that the respondent has become ad- 
dicted to habitual drunkenness con- 
tains a sufficient allegation that he 
is addicted to the habit when the bill 
is filed, and the particular acts need 
not be set forth. MacMahon v. Mac- 
Mahon, 171 Ala. 338, 54 S 165. (2) 
So an allegation that ‘‘defendant, for 
more than five years last past, disre- 
garding his duties as a husband to- 
ward the plaintiff, has been guilty of 
habitual intemperance” is sufficient 
to support a decree for plaintiff in 
the absence of a demurrer for un- 
certainty. Reading v. Reading, 96 
Cal. 4, 5, 30 P 808. (3) A complaint 
alleged “that for four years and eight 
months last past, said defendant has 
been and still is guilty of habitual 
intemperance, and is habitually in- 
temperate from the use of intoxicat- 
ing drinks to that degree that the 
intemperance of defendant reasonably 
inflicts a course of great mental an- 
guish upon said plaintiff, and to that 
degree which did in fact during that 
whole time inflict, and still inflicts, 
a course of great mental anguish 
upon her, and that during all that 
time said plaintiff has been an inno- 
eent party with respect to said in- 
temperance; that defendant was so 
intemperate from the use of intoxi- 
eating drinks ...that it became 
necessary for her to... leave the 


failure to allege 


Luckenbach v. Luckenbach, 39! defendant, and has not returned to 


him... and his habits of intemper- 
ance have not changed for the better 
at any time since the plaintiff so left 
him.” It was contended that these 
allegations were defective as stating 
conclusions of law, and that the ex- 
tent of the intoxication and the acts 
causing mental anguish should be a}- 
leged specifically. The court said: 
“The allegations contained in the 
complaint were allegations of fact, 
not conclusions of law, and being 
charged in the larguage of the stat- 
ute, and found in the same way, the 
complaint and findings were _ suffi- 


cient.” Forney v. Forney, 80 Cal. 
528, 529,° 530,22 P 294. 

73. Hubbell v. Hubbell, 7 Cal. A. 
661, 9 P 664. 

74. Wallace v. Wallace, (Mo. A.) 


194 SW 523 (a petition alleging that 
defendant husband was addicted to 
the habit of drunkenness, ete., in- 
stead of using the word “habitual” is 
sufficient). 

75. Taylor -v. Taylor, 63 Fla. 659, 
58'S 238:-prall-y. Prall; 56 lai 521, 
47 S 916; Johnson v. Johnson, 23 Fla. 
irs 2S 834; Phelan v. Phelan, 12 Fla. 
449, 

76. Taylor v. Taylor; 63 Fla. 659, 
ies 238; Phelan v. Phelan, 12 Pia. 
449. 

Taylor v. Taylor, 63 Fla. 659, 
58 S 238; Hickson v. Hickson, 54 Fla. 
556, 45 S 474. 

[al Allegation insufficient. — Al- 
legations showing the use of violent 
language and abuse of complainant 
by defendant because of her dislike 
of the members of complainant’s fam- 
ily and relatives, with no allegation 
that the safety or health of the com- 
plainant is endangered, are insuffi- 
cient to authorize divorce on the 
ground of ungovernable temper, al- 
though the conduct stated renders the 
life of complainant an intolerable 
burden and makes it impracticable 
for him to discharge his marital 
duties. Hickson vy. Hickson, 54 Flat 
556, 45 S 474. 

78. Fielding v. Fielding, 67 Fla. 
148, 64 S 546; Garsed v. Garsed, 170 
N. C. 672, 87 SE 45; Page v. Page, 161 
INE Osea OR OL OS EO L9s DOW y) bv. 
Dowdy, 154 N. C. 556, 70 SE 917; Ladd 
v. Ladd, 121-N. C. 118, 28 SH 190; 
O’Connor v. O’Connor, 109 N. C. 139, 
13 SE 887; Jackson v. Jackson, 105 
N. C. 433, 11 SE 173; White v. White, 
84°N. C. 340; McQueen v. McQueen, 82 
N. C. 471. See Owsley v. Owsley, 78 
Ky. 257, 1 KyL 124; Epling v. Epling, 
1 Bush (Ky.) 74; Hulsbeck v. Huls- 
beck, 11 KyL 368; Caskey v. Caskey, 
4 KyL 811, 19 Ky. Op. 678 (all hold- 
ing, under a statute authorizing a di- 


.voree for certain causes “to the party 


not in fault,” that plaintiff must al- 
lege that he was not in fault). See 


fense as absence 


‘‘without reasonable cause,’’ a 


that fact is a fatal defect.82 How- 
also infra § 294. F 
[a] Adultery.— Under the New 


York rule of practice requiring that 
the first three obstacles to the grant- 
ing of a divorce prescribed by Code 
Civ. Proc. § 1758 be negatived by 
plaintiff by affidavit or else by al- 
legations of complainant in cases of 
default, but not requiring proof nega- 
tiving the fourth ground, to wit, that 
plaintiff is also guilty of adultery, 
the court was not authorized, in an 
uncontested case, to refuse a judg- 
ment for plaintiff on the ground that 
evidence brought out by the court 
showed that plaintiff was guilty of 
adultery, such defense being re- 
quired to be pleaded. 'Thompson v. 


Thompson, 127 App. Div. 296, 111 
NYS 426. 
[b] Allegations sufficient to jus- 


tify separation.—Where a wife’s com- 
plaint for divorce alleged that she 
and her husband were living apart, 
and that on account of his failure rea- 
sonably to provide support, she was 
compelled to work for others, it suf- 
ficiently justified the separation. 
Hegers v. Rogers, 57 Colo. 132, 140 P 


79. ‘Garsed’ v. Garsed, 170 -N. C. 
672, 87 SE 45 Dowdy v. Dowdy, 154 
N. C. 556, 70 SE 917; White v. White, 
84 N. C. 340; Joyner v. Joyner, 5% 
N. C. 322, 82 AmD 421; Erwin v. Er- 
win, 57 N. C. 82 


aia Kenemer v. Kenemer, 26 Ind. 
[a] Complaint held sufficient—A 


complaint on the ground of cruelty 
which alleged a separation, and that 
the parties had not since lived to- 
gether as husband and wife, and 
which stated facts constituting cruel 
and inhuman treatment without 
plaintiff's fault, culminating in facts 
which occurred at the time of the 
separation, and causing the wife to 
leave, was sufficient even as against 
a demurrer. Dickinson v. Dickinson, 
54 Ind. A. 53, 102 NE 389. 

81. Sheridan v. Sheridan, 134 Cal. 
88, 66 P 73; White v. White, 45 N. H. 
121; Smith v. Smith, 12 N. H. 80. 

82. JIowa.—Pinkney v. Pinkney, 4 
Greene 324. - 

Mo.—Hoffman vy. Hoffman, 43 Mo. 
547; Freeland v. Freeland, 19 Mo. 
354 


Pa.—Angier v. Angier, 63 Pa. 450; 
Crone v. Crone, 3 Pa. Dist. 375, 14 Pa. 
Co. 456. 
re ReaR Toei v. Stewart, 2 Swan 

Tex.—Hare vy. Hare, 10 Tex. 355. 

[a] Thus, under a statute permit- 
ting a divorce “when either party has 
absented himself or herself, without 
a reasonable cause, for the space or 
two years,” a complaint was defective 


which did not allege that the absence 
has continued without reasonable 


~ 


144° (19 Cols] 
ever, the readiness of complainant in a petition 
based on desertion to receive back and cohabit with 
her husband at all times during the period of ab- 
sence need not be averred.** 

[§ 285] b. Condonation and Connivance. Since 
condonation and connivance are matters to be 
pleaded in defense,** unless they affirmatively ap- 
pear from the complaint,’* the complaint need not 
allege that complainant has not condoned or con- 
nived at the misconduct complained of.*® 

[§ 286] ¢. Laches and Limitations. Some cases 
hold that sufficient facts should be set forth in the 
complaint to show that the suit is brought within 
the time prescribed by statute,’7 or to explain an 
apparently inexcusable delay in applying for the 
divorce.%§ 

[§ 287] 7. Prayer for Relief. The complaint 
must contain a prayer for relief,8*“, or a demurrer 
thereto should be sustained.? A prayer for ali- 
mony, however, has been held to be in effect a prayer 
for a decree of separation where it is a relief inci- 
dent to separation only.°® If the prayer specifically 
seeks an absolute divorce, a limited divorce will not 
be granted,®! and vice versa,®!% unless the court is 
authorized to grant either an absolute or a limited 
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divorce according to the facts alleged and proved.?? 

[§ 288] B. Answer—l. In General. As a rule 
a defendant who contests the divorcee is required to 
file a formal answer,®* which should be a clear as- 
signment of the causes why a divorce should not be 
granted,®* but an objection that there is no formal 
denial of the charge is waived on the trial by treat- 
ing the allegation as denied and offering evidence 
to prove it;9® and in some jurisdictions, anything 
that tends to show that libelant is not entitled to a 
divorce for the causes alleged is admissible without 
formal answer.°* Denial of the’ marriage on infor- 
mation and belief is not necessarily frivolous.%” 

[§ 289] 2. Time for Answering. The time for 
filing an answer is usually prescribed by statute or 
rule of court.° An application for leave to file an 
answer nune pro tune will be granted before a decree 


| is made, where it appears that justice will be there- 


by promoted,®® but not otherwise.t. So an answer 
may be made after an amendment of the libel where 
the amendment is in effect a new libel.” 

[§ 290] 3. Joinder of Defenses—a. Matters in 
Abatement and in Bar. Under the codes, matter of 
abatement and matter in bar may be set up as sep- 
arate defenses in the same answer. 


cause, although it was so alleged as 
to defendant’s departure. Freeland 
v. Freeland, 19 Mo. 354. 

{[b] The circumstances attending 
the desertion should be alleged as 
showing that it occurred without suf- 
ficient cause and without plaintiff's 


consent. White v. White, 45 N. H. 
121; Smith v: Smith, 12 N. H. 80; 
Hare v. Hare, 10 Tex. 355. 

$3). Gray \v. Gray; 15) Ala.: (779; 
Wielding v. Fielding, 67 Fla. 143, 64 
S 546. 

84. See infra §§ 295, 296. 

85. Diedrich v. Diedrich, 68 Nebr. 
534, 94 NW 536 (holding, however, 


that a demurrer to a wife’s petition 
for divorce because of cruelty will 
not be sustained on the ground that 
it shows condonation, unless condo- 
nation plainly and unequivocally ap- 
pears from its allegations). 

86. Me.—Cole v. Cole, 113 Me. 358, 
94 A 120. 

Minn.—Young vy. Young, 18 Minn. 
0. 


N. J.~-Newton v. Newton, 86 N. J. 
Eq. 129, 97 A 294, 295 [quot Cyc]. 

N. Y.—Van Benthuysen v. Van 
Benthuysen, 2 NYS 238, 15 NYCiv 
Proc 234 (a complaint or cross bill 
is not demurrable for failure to al- 
lege, that the adultery was without 
connivance). 

N. C.—Steele v. Steele, 104 N. C. 
631, 10 SE 707; Edwards v. Edwards, 
oie C. 534; Harp v. Harp, 54 N. C. 
239. 

B. C.—Timms v. Timms, 14 B. C. 
410 (no collusion or connivance must 
be alleged). 

{a] But in the District of Colum- 
bia a rule of court requires that no 
divorce shall be granted for adultery 
“unless the petition, duly verified, 
charges that the adultery was com- 
mitted without the consent, ete. (of 
the petitioner) and that after dis- 
covery of the offense the petitioner 
had not voluntarily cohabited with 
the defendant.” Jones v. Jones, 20 
App. (D. C.) 38, 40. 

S7..-strones sv. Strong; ¢ 27% Nv-y:. 
Super. 621, 1 AbbPrNS 238; Zorkow- 
ski v. Zorbowski, 26 N. Y. Super. 613, 
27 HowPr 37. But see infra § 298. 

8&8. Smith v. Smith, 43 .N. H. 234; 
Fellows v. Fellows. 8 N. H. 160. 

8812. See cases infra note 89. 

89. Griffin v. Griffin, 130 Ga. 527, 
61 SE 16, 16 LRANS 937, 14 AnnCas 
866; Shields v. Shields, 17 Pa. Dist. 
745, 34 Pa. Co. 435; Wilhelmi v. Wil- 
helmi, 26," Pa. Co. 312; Grissom °v. 
Grissom, 8 WklyNC (Pa.) 484. 

90. Freeman vy. Freeman, 13 SW 


246, 11 KyL 822. 

91, Todd vaLodd, 9 Ni J, Ls. Sees 4a3 
Whittington v. Whittington, 19 N. C. 
64; Clayton v. Clayton, 1 Ashm. 
(Pa.) 52; Pillow v. Pillow, .5 Yerg. 
(Tenn.) 420. 

9144. See cases supra note 91. 

[a] Decree of nullity.—Where a 
complaint only asks for a divorce a 
mensa et thoro, a decree declaring the 
marriage contract void cannot be 
granted. Walton v. Walton, 32 Barb. 
(N. Y.) 203, 11 AbbPr 231, 20 HowPr 
347 [rev on other grounds 4 Abb. 


rere 512, 1 Keyes 15, 2 AbbPrNS 
92. Crawford v. Crawford, 54 Pa. 
Super. 304 (prayer may be disre- 


garded or libel may be amended to 
conform to decree); Hackney v. Hack- 
ney, 9 Humphr. (Tenn.) 450 (where, 
under the statute, a prayer for a di- 
vorce from bed and board was held 
sufficient to sustain a decree for di- 
vorce a vinculo matrimonii); Shequin 
v. Shequin, 161 Wis. 183, 152 NW 
823. See also infra § 401. 

93. See statutory provisions; and 
Leith v. Leith, 19 Pa. Co. 656; Orrok 
v. Orrok, 1 Mass. 341. 

94. Colo.—Sylvis_ v. abet 
Colo. 319, 17 P 912. 

Tll.—Lyons v. Lyons, 196 Ill. A. 73 
[aff 272 Ill. 329, 111 NE 977]. 

Ky.—Stevens v. Stevens, 123 Ky. 
545, 96 SW 811, 29 KyL 953. 

Mich.—Warner y. Warner, 54 Mich. 


492, 20 NW 557. 
Paden, 28 Nebr. 


Nebr.—Paden v. 
275, 44 NW 228. 

N. J.—¥Fairchild v. Fairchild, 43 
New. ME. Avion fdeAe4 2G: a 

N. Y.—Hopper vy. Hopper, 11 Paige 
46; Anonymous, 15 AbbPrNS 311. 
Aer Raa ee v. Keller, 2 Woodw. 
_ [a] An answer admitting of two 
interpretations was properly excepted 
to. Fairchild v. Fairchild, 43 N. J. 
ne 218, A 426. 

orehouse vy. More 
Conn. 420, 39 A 516. ReneS ae 

96. anforth vy. Danforth, 40 Nev. 
435, 166 P 927; Brown vy. Brown, 37 
N. H. 536, 75 AmD 154; Hartman v. 
Hartman, CRExXe Clive k AG) AO OFS 
846; Bostwick v. Bostwick, 73 Tex. 
188, 11 SW 178; Burton y. Burton, 58 
Vt. 414, 5 A 281; Shackett v. Shackett, 
ae Vt. 195; Blain vy. Blain, 45 Vt. 
o00. 

“Whether or not an issue was 
raised by an appropriate pleading is 
a-matter of no consequence in an ac- 
tion for divorce.” Danforth v. Dan- 
forth, 40 Nev. 435, 444, 166 P 927. 


Sylvis, 


[a] Answer to cross bill.— In 
Louisiana plaintiff may disprove the 
allegations of a cross bill, although 
he has not formally denied them. 
Suberville v. Adams, 46 La. Ann. 119, 
14 § 518. 

97. Allen v. Allen, 125 App. Div. 
838, 110 NYS 303 (in an action for 
separation from bed and board, an 
answer denying knowledge or infor- 
mation sufficient to form a belief as 
to the allegation of marriage of the 
parties, and averring that defendant 
has no knowledge of any marriage 
ceremony, except that plaintiff has 
claimed that at one time plaintiff and 
defendant were married, and alleging 
that, if such marriage was ever en- 
tered into, it was entered into at a 
time when defendant was either 
drugged or so far under the influ- 
ence of liquor as to be unable to un- 
derstand the contracting of marital 
relations, and he has no knowledge - 
thereof, and that plaintiff and de- 
fendant have never cohabited as man 
and wife, is not frivolous, although 
as a general rule the fact of a per- 
son’s marriage is one peculiarly with- 
in his own knowledge, so that he can- 
not be héard to deny knowledge or in- 
formation on the subject). Re 

98. See statutory provisions; and 
Fagebank v. Fagebank, 9 Minn. 72; 
Webster v. Webster, 37 Pa. Co. 134; 
Lenhart v. Lenhart, 35 Pa. Co. 458. 

99. Daugherty v. Daugherty, 28 
Pa. Super. 327; Maynard v. Maynard, 
18 Pa. Dist. 410; Seiple v. Seiple, 36 
Pa. Co. 129; Brink y. Brink, 8 Kulp 
(Pa.) 367; Clawson v. Clawson, 2 
WklyNC (Pa.) 49; Paulding v. Pauld- 
ing, 1 WklyNC (Pa.) 159. 

Entry of default before expiration 
riage: for answering see infra § 

1. Shay v. Shay, 9 Phila. (Pa.) 521 
(defendant will not be permitted to 
file an answer nune pro tune where 
he does not aver any reason for a 
willful disregard of the rule to an- 
swer, and where it dces not appear 
that his cause has suffered by his re- 
fusal to answer or that injustice 
would be done to him by not permit- 
ting him to file an answer nunc pro 


tunc). 

2. Maynard v. Maynard, 18 Pa. 
Dist. 410: 

3 Cook v. Cook, 159 N. C. 46, 74 


SE 639, 40 LRANS 83, AnnCasi914A 
1137; Dutcher v. Dutcher, 39 Wis. 
eae] See also Pleading [31 Cyc 153, 

[a] In North Carolina a plea in 
abatement, on the ground of another 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 291-296] 


[§ 291] b. Denials and Affirmative Defenses. 
In some states defendant may specifically or gener- 
ally deny the alleged misconduct and insist in the 
same answer upon an independent, affirmative de- 
fense,* but in others an affirmative defense cannot 
be set up in an answer denying the allegations of 
the complaint.® 

[§ 292] 4. Simple Defenses.6 The denials in 
an answer in divorce, as in any other case, must be 
specific and certain.’ Where as in some states a 
proceeding in divorce is analagous to a suit in 
equity,® an issue, although prayed for in the an- 
swer, will not be awarded where the answer does not 
contain a denial of the charges ne the complaint.® 
A general denial is a good plea to a complaint based 
on adultery,!® and after the adultery is clearly de- 
nied in the answer, admissions therein cannot be re- 
garded as an evidence of defendant’s adultery. 
Where there is a sufficient denial of each alleged 
cause for divorce, the court may disregard imma- 
terial matter,!? and it may on its own motion go 
into the investigation of facts not contested by the 
pleadings.13 

[§ 293] 5. Affirmative Defenses *—a. Invalid- 
ity of Marriage. If the complaint shows a mar- 
riage apparently valid, defendant cannot prove its 
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[§ 294] b. Justification. In the absence of 
statute,!® misconduct of plaintiff affording justifica- 
tion for the acts complained of must be alleged in 
the answer in order to be proved in defense.1* 

Insanity. A defendant cannot justify the miscon- 
duct complained of on the ground of insanity, un- 
less it has been pleaded.1® 

[§ 295] c. CGondonation, Generally speaking, 
condonation of the offense complained of as a cause 
for divorce should be specially pleaded to be avail- 
able as a defense.1® But where proof of the o‘fense 
is admitted without objection, although not pleaded, 
the court may deny the divoree,?° or defendant will 
ibe permitted to amend the answer and raise the 
issue.2+_ Further, there are a number of cases which 
hold that, while the defense of condonation, if not 
specially pleaded, may not be taken advantage of as 
a matter of right,?? yet, since the public is a party 
to every divorce proceeding,?? the court may allow 
evidence as to condonation, although not specially 
pleaded, and refuse the divorce if it exists.?* 

[§ 296] d. Connivance. Like condonation,”® 
the defense of connivance should be _ specially 


pleaded, else it cannot be proved,?® although the 
court may, if there is reason to believe that such a 
defense exists, permit inquiry of that fact and 


invalidity without pleading it in defense.® 


suit pending, may be, incorporated 
with an answer to the merits. Cook 
v. Cook, 159 N. C. 46, 74 SE 639, 40 
LRANS 83, AnnCas1914A 1137. 

[b] Effect of code.—Neither the 
distinction between the two kinds of 
defense nor the legal effect of judg- 
ments upon them respectively is af- 
fected by the codes. Dutcher v. 
Dutcher. 39 Wis. 651. 

4 O’Rourke v. O’Rourke, 58 Colo. 
300, 144 P 890; Hopper v. Hopper, il 
Paige (N. Y.) 46; Smith v. Smith, 4 
Paige (N. Y.) 432, 27 AmD 75; Wood 
v. Wood, 2 Paige (N. Y.) 108; San- 
tiago v. Santiago, 23 Porto Rico 
472. See aiso Allen yv. Allen, 125 App. 
Div. 838, 110 NYS 303 (holding that 
where, in an action for separation 
from bed and board, the complaint in 
one paragraph alleged acts of adul- 
* tery by defendant on designated dates 
within five years before the com- 
mencement of the action, and in an- 
other paragraph alleged that prior to 
such dates defendant committed 
adultery, an answer denying plain- 
tiff’'s allegation that five years have 
not elapsed since plaintiff discovered 
the misconduct, and affirmatively al- 
leging that plaintiff did discover the 
fact of such misconduct more than 
five years before the commencement 
of the action, was not frivolous, since 
on the trial plaintiff might rely on 
acts committed more than five years 
prior to the commencement of the 


action). 

[a] General denial and plea of 
condonation. — Where defendant 
makes a general denial and also: 
pleads condonation, it is error to 
strike the plea of condonation. 
O’Rourke vy. O’Rourke, 58 Colo. 300, 
144 P 890. 

[b] In Kentucky under a statute 


providing that an answer may con- 
tain, first, a traverse, and secondly, 
a statement of facts which constitute 
an estoppel agairst, or avoidance of, 
a cause of action stated in the peti- 
tion, the answer, in an action for di- 
vorce on the ground that the parties 
had lived apart for five years, may 
state that the separation had ‘been 
on account of plaintiff's absence, os- 
tensibly in search of work, and that 
during such time defendant furnished 
him money, and urged him to return, 
and he promised to do so, and she re- 
lied on his promise, but he failed to 
keep it, although the same facts 
would have been provable under a 
proper traverse. Stevens v. Stevens, 


] 123 Ky. 545, 
953 


{ refuse a divorcee 


96 SW 811, 29 KyL 


5. Eggerth v. Eggerth, 15 Or. 626, 
16 P 650. 

6. See generally Pleading [31 Cyc 
74, 188 et seq]. 

7. Smith v. Smith, 19 Nebr. 706, 
28 NW 296 (where a petition alleged 
that defendant had unlawfully gone 
through the ceremony of marriage 
with S and had since cohabited with 
S ina state of adultery, a denial in 
the answer that the marriage was 
unlawful and that defendant “has co- 
habited with [said S] in a state of 


adultery” is not a denial of the co- 
habitation). 
8. See supra § 26. 


9. Cain v, Cain, 6 Pa. Co. 366. 
10. Oades v. Oades, 6 Nebr. 304. 
11. Taylor v. Taylor, 123 App. Div. 


220, 108 NYS 428. 


5 12. Moore v. Moore, 7 Phila. (Pa.) 
08. 

18. Bethel v. Bethel, 181 Mo. A. 
601, 164 SW 682. See also infra §§ 
295-297. 

14. See generally Pleading [31 


Cye 215 et seq]. 

15. Vincent v. Vincent, 16 Daly 
534, 17 NYS 497 (the defense that de- 
fendant had another wife living at 
the time of his alleged marriage to 
plaintiff must be pleaded to be avail- 
able). 

16. 

284, 

17. Dillinger v. Dillinger, 140 Il. 
A. 6; Anderson v. Anderson, 89 Nebr. 
570, 131 NW 907, AnnCasi1912C 1; 
Arrowsmith v. Arrowsmith, (N. J. 
Ch.) 71 A 702; Moores v. Moores, 16 
N. J. Eq. 275; Santiago v. Santiago, 
23 Porto Rico 472. 

[a] Thus an answer alleging that 
the wife was compelled to leave her 
husband “because of his cruel con- 
duct toward her,’ without specifying 
particular acts of cruelty or any 
facts from which cruelty could be 
inferred, is too vague to entitle re- 
spondent to introduce evidence in 
support of the charge. Moores -v. 
Moores, 16 N. J. Eq. 275, 276. 

18. Anderson vy. Anderson, 89 Nebr. 
570, 1381 NW 907, AnnCas1912C 1. 

19. Del.—Banks v. Banks, 22 Del. 
ee 67 A 8538; Jeans v. Jeans, 2 Del. 


38a —Klekamp y. Klekamp, 275 Ill. 
98, 113 NE. 852, AnnCasi1918A 663; 
Doose v. Doose, 198 Bl AG 38. 

Ind.—Lewis v. Lewis, 9 Ind. 105; 
Skinner vy. Skinner, 47 Ind. A. 670, 95 


Negativing defense see supra 


if connivance is shown to exist.27 


NE 128; Breedlove v. Breedlove, 27 
Ind. A. 560, 61 NE 797. 

Me.—Backus v. Backus, 3 Me. 136. 

Mass.—Pastoret vy. . Pastoret, 6 
Mass. 276. 

Mo.—Owen v. Owen, 48 Mo. A. 208. 

Mont.—Bordeaux v. Bordeaux, 32 
Mont. 159, 164, 80 P 6 [cit Cyc]. 

N. J.—Newton v. Newton, 86 N. J. 
Eq. 129, 97 A 294; Delaney v. Dela- 
ney, 69 N. J. Kq. 602, 61 A 266 [rev 
on other grounds 71 N. J. Eq. 246, 65 
A 217]; Apgar v. Apgar, (Ch.) 59 A 
230; Wilkins v. Wilkins, (Ch.) 58 A 
821; Fuller v. Fuller, 41 N. J. Eq. 198, 
3 A 409; Warner v. Warner, 31 N. J. 
Hq. 225. 

N. Y.—Merrill v. Merrill, 41 App. 
Div. 347, 58 NYS 503; Roe v. Roe, 14 
Hun 612; Hopper v. Hopper, 11 Paige 


46 
24 Or. 416, 33 P 


Meat Ve etills 

Va.—Whiter v. White, 121 Va. 244, 
92 SE 811. 7 

20. Hunter v. Hunter, 132 Cal. 473, 
64 P 772; Bordeaux v. Bordeaux, 32 
Mont. 159, 80 P 6. 

[a] Reason for rule.—‘‘An action 
for divorce is peculiar in its nature, 
in that, besides the interests of the 
parties involved, the public is also 
interested, and for this reason the 
conscience of the court is appealed to 
by this interest not ta permit the 
divorce unless the facts presented 
on the whole record justify it. So 


that if, upon the whole of the evi- 
dence, it appears that the offense al- 
leged in the complaint has been con- 
doned, the divorce should be denied.” 
Bordeaux v. Bordeaux, 32 Mont. 159, 
£65; (80-276; 

21. Apgar v. Apgar, (N. J. Ch.) 59 
A 230; Wilkins v. Wilkins, (N. J. Ch.) 
58 A 821. 

22. Owen v. Owen, 48 Mo. A. 208; 
Karger v. Karger, 19 Misc. 236, 44 
NYS 219, 26 NYCivProc 161; Smith 
Me Smith, 4 Paige (N. Y.) 432, 27 AmD 

23. See supra § 14. 

24. Backus v. Backus, 3 Me. 136; 
Owen v. Owen, 48 Mo. A. 208; Moore 
v. Moore, 41 Mo. A. 176; Karger v. 
Karger, 19 Misc. 236, 44 NYS 219, 26 
NYCivProc 161; Smith v. Smith, 4 


Paige (N. Y.) 432, 27 AmD 75; Hill 
v. Hill, 24 Or, 416, 33 P 809. 

25. See supra § 295. 

26-4 Smith vy. Smith, 4 Paige 


CN. YY.) 432; 27 AmD> 75: 
27. Karger v. Karger, 19 Misc. 236, 


44. NYS 219, 26 NYCivProc 161; 


116 [19C.J.] 


€. 


[§ 297] 


Smith v. Smith, 4 Paige (N. Y.) 432, 
27 AmD 75. 

28. See supra § 219. 

29. Del.—Palese v. Palese, 29 Del. 
584, 101 A 438. 

Ill.—Elzas v. Elzas, 83 Ill. A, 519 
{aff 183 Ill. 132, 55 NE 673]. 

Mass.—Newman v. Newman, 211 
Mass. 508, 98 NE 507, AnnCas1913B 
815; Pastoret v. Pastoret, 6 Mass. 
276. 

Mo.—Yallaly v. Yallaly, 39 Mo. 490. 

N. J.—Rapp v. Rapp, 67 N. J. Eq. 
236, 58 A 167; Reid v. Reid, 21 N. J. 
Hq. 331; Jones v. Jones, 18 N. J. Ea. 
33, 90 AmD 607. 

N. Y.—Thompson v. Thompson, 127 
App. Div. 296, 111 NYS 426; De Mar- 
co v. De Marco, 116 App. Div. 304, 
101 NYS 600; Roe v. Roe, 14 Hun 612; 
Strong v. Strong, 27 N. Y. Super. 631, 
1 AbbPrNS 233; Smith v. Smith, 4 
Paige 4382, 27 AmD 175; Wood v. 
Wood, 2 Paige 108. 

N. C.—Kinney v. Kinney, 149 N. C. 
o2d e260; b30em 97 [citrCye]. 


Pa.—Jackson vy. Jackson, 49 Pa. 
Super. 18. 
[a] Thus defendant will not be 


permitted to show that plaintiff has 
not been faithful to his marriage 
obligations, although the libel stated 
that he had always been faithful 
where the answer was a general de- 
nial. Newman v. Newman, 211 Mass. 
508, 98 NE 507, AnnCas1913B 672. 


30. Ala.—Holston v. Holston, 23 
Ala, 777. 

Del.—Palese vy. Palese, 29 Del. 584, 
101 A 4388. 
“et ier Soba v. Garrett, 12 Ind. 

Mass.—Pastoret v. Pastoret, 6 
Mass. 276. 


N. J.—Reid v. Reid, 21 N. J. Ea. 
seas) Jones vy: Jones, 18° N. J. Eq. 33, 
90 AmD 607; Marsh v. Marsh, 16 N. 
J. Hq. 391..84 AmD 164. 

N. ¥.—Strong v. Strong, 26 N. Y. 
Super. 719, 1 AbbPrNS 233; Morrell 
v. Morrell, 1 Barb. 318 [mod on other 
grounds 3 Barb. 236]; Tim v. Tim, 47 
opeey 253; Wood v. Wood, 2 Paige 

See also supra §§ 272-283. 


[a] Averments sufficient. — (1) 
That plaintiff, in February and 
March, 1867, in the cities of New 


York and Brooklyn, committed adul- 
tery and thereby contracted a vene- 
real disease which he communicated 
to defendant some time about the 
month of March, 1867. Clark v. 
Clark, 26 N. Y. Super. 276. (2) The 
answer need not allege either that 
the parties were inhabitants of the 
state at the commission of the offense 
or that defendant then or at the 
commencement of the action was an 


actual inhabitant of the. state. Le- 
ihe v. Leseuer, 31 Barb. (N.. Y.) 
339. 

[b] Name of particeps criminis.— 


Where defendant in his answer al- 
leges plaintiff's adultery, the times 
and places at which the offenses were 
committed should be stated, although 
he is warranted in not giving the 
names, of the persons with whom the 
adultery was committed. Tim vy. 
Tim, 47 HowPr (N: Y.)' 258. 


Recrimination. As a general rule re- 
crimination,?® to be available as a defense, must be 
set up in the answer.’® The misconduct must be set 
out in the answer with the same. particularity as to 
time, place, and circumstance as is required in a 
complaint for divorce on the same ground.*° It has 
peen held, however, that the court may in its dis- 
cretion allow proof in recrimination, although it has 
not been pleaded,*! and an exception to the general 
rule has been recognized where complainant, in put- 
ting in his case himself, shows his own guilt.2? 

[§ 298] f. Limitation of Actions. Unless it ap- 
pears on the face of the complaint that the action 
is barred by the statute of limitations, that defense, 


DIVORCE 


actions.*# 
[§ 300] 


[§ 301] 


{[c] Subsequent misconduct.—De- 
fendant in a suit for divorce may 
plead in bar a matrimonial offense 
committed by complainant or which 
accrued after the filing of the origi- 
nal bill. Von Bernuth v. Von Ber- 
nuth, 76 N. J, Eq. 487, 74 A 700, 139 
AmSR 784. 

81. Tillison v. Tillison, 63 Vt. 411, 
22 A 5381; Shackett v. Shackett, 49 
Vt. 195: Blain -v; . Blain; 456. Vit. 638. 

[a] Thus in a suit for divorce by 
a wife on the ground of nonsupport, 
wherein the husband filed a cross bill 
based on adultery, the wife might de- 
fend against her husband's petition 
by way of recrimination, without an 
amendment of pleadings. Walker v. 
Walker, (Vt.) 104 A 828; Hemenway 
v. Hemenway, 65 Vt. 623, 27-A 609; 
Tillison v. Tillison, 638 Vt. 411, 22 A 
531; Shackett v. Shackett, 49 Vt. 195. 


32.) Jones) vi, Jones, 138) Nive ehiae 
33, 90 AmD 607. See also Rapp v. 
Rapp, 67 N. J. Eq. 236, 58 A 167 


(where complainant’s petition shows 
a desertion of his wife for a period 
fixed by the statute as ground for an 
absolute divorce, such desertion will 
bar a divorce against his wife for 
subsequent adultery, although it is 
not pleaded in bar). 

83. Dutcher v. Dutcher, 39 Wis. 
651. But see supra § 286. 

34. Colo.—Sylvis v. 11 
Colorr319: NA 7 PPS OTS; 

Conn.—Morehouse_ vy, 
70 Conn. 420, 39 A 516. 

Ind.—Sullivan v. Sullivan, 34 Ind. 
ee Armstrong v. Armstrong, 27eInd. 


Sylvis, 


Morehouse, 


Mich.—Daly v. Wayne Cir. Judge, 
102 Mich. 392, 70 NW 758. 

Mo.—Ficke v. Ficke, 62 Mo. 335. 

N. Y.—tLeslie v. Leslie, 11 AbbPr 
NS 311. 

Wash.—Potter v. Potter, 45 Wash. 
401, 88 P 625. : 

[a] Thus (1) where plaintiff al- 
leges that he left defendant because 
of her misconduct, ,an allegation in 
the answer that plaintiff deserted de- 
fendant without just cause is not 
new matter requiring a reply. Sylvis 
v. Sylvis, 11 Cold. 319, 17 P 912. (2) 
Where a reply is interposed to an 
original answer, an amended answer 
reiterating the charges and adding no 
new matter need not be replied to. 
Eeete v. Leslie, 11 AbbPrNS (N. Y.) 

{b] Sufficiency of reply.—(1) The 
husband answered in bar that he had 
obtained a decree in the court of a 
territory. It appeared from the an- 
swer that he made an affidavit that 
he had been a resident of the terri- 
tory for more than a year prior to 
the institution of his suit, and that 
the territorial statute required that 
a plaintiff in a suit for divorce should 
have been a resident of the territory 
for one year next preceding the filing 
of. his complaint. The wife in her 
reply alleged that he had not been a 
resident of the territory at any time, 
but had always been a resident of 
Indiana, that she had always been 
a resident of Indiana, and that 
the court in_the territory had no 
jurisdiction. It was held that the al- 


D. Demurrer—l. 
tions to the pleadings may be taken by way of de- 
murrer as in any other ecase,*> although the statute 
makes no provision for defense except by answe 
But where the objection goes to the whole bill, ex- 

cept the prayer for alimony, the defense is properly — 
made by answer, when defendant would by a demur- 

rer admit a charge of adultery.** 

2. Joinder with Plea. A plea and a de- 

murrer cannot be put in at the same time.*® 


,~* 


[§§ 297-301 


as a general rule, must be specially pleaded.** 
[§ 299] C. Reply. 
reply is governed by the rules applicable in ordinary 


The need of interposing a 


In General. Objec- 


y 36 


legation in the reply that neither of 
the parties was a resident of the ter- 
ritory made the reply good. Wat- 
kins v. Watkins, 125 Ind. 1638, 25 NE 
175, 21 AmSR 217. (2) Where defend- 
ant denied the marriage, and charged 
that plaintiff, after the alleged union, 
married another, and plaintiff replied 
that after her marriage with defend- 
ant she was informed that he was 
married at the time of their union, 
and that when defendant drove her 
away from home, and she had no 
means of supporting herself and chil- 
dren, she married another, believing 
no divorce from defendant necessary, 
a demurrer to the reply was prop- 
erly overruled. Potter v. Potter, 45 
Wash. 401, 88 P 625. 

{c] Reply to counterclaim.—In 
an action for a separation, in which 
the husband counterclaimed on the 
ground of abandonment, the hus- 
band’s adultery gould be pleaded in 
the reply, not as a counterclaim to 
the counterclaim, but as a justifica- 
tion for the wife’s abandonment of 
the husband. Brownrigg v. Brown- 
rigg, 80 Misc. 108, 140 NYS 778 [aff 
156 App. Div. 913° mem, 141 NYS 
1111 mem]. 

{d] Nunc pro tune.—Where the 
objection that no replication was filed 
is raised after judgment, the court 
may allow the replication filed nune 
pro tune. 
102 Mich. 392, 60 NW 758. 

[e] Waiver of reply.—Where the 
answer charged adultery, but the par- 
ties went to trial and introduced evi- 
dence as though a formal denial had 
been entered, it was held that a re- 
ply was waived. Morehouse” v. 
Morehouse, 70 Conn. 420, 39 A 516. 

35. Ala.—Hill v. Hill, 10 Ala. 527. 

Cal.-—Gimmy v. Gimmy, 22 Cal. 
633. 

Ind.—Hays v. Hays, 40 Ind. A. 471, 
82 NE 90. 

Md.—Stewart v. Stewart, 105 Md. 
29s 16 Gap AaUL Gs 

N. J.—Potts v. Potts, (Ch.) 42 A 
1055; Stone v. Stone, (Ch.) 13 A 245. 
N. Y.—Walton v. Walton, 32 Barb. 
2038, 11 AbbPr 231, 20 HowPr 347 [rev 
on other grounds 4 Abb. Dec. 312, 1 
Keyes 15,. 2 AbbPrNS 428]; Reb- 
stock v. Rebstock, 144 NYS 289. 
oP ea Esc v. Hill, (Civ. A.) 193 SW 
ea generally Pleading [31 Cyc 

[a] Demurrer to reply.—In New 
York a demurrer to the reply to a 
counterclaim on the ground that the 
allegations did not state facts suffi- 
cient to constitute a defense to the 
counterclaim, if not insufficient un- 
der Code Civ. Proc. § 493, raised only 
the sufficiency of the new matter to 
constitute a defense, and not the pro- 
priety of pleading it. Brownrigg v. 
Brownrigg, 80 Misc. 108, 140 NYS 778 
{aff 156 App. Div. 913 mem, 141 NYS 
1111 mem]. 

36. Stone v. Stone, (N. J. Ch.) 13 


A 245. 
105 Ma. 


37. Stewart v. Stewart, 
rR a) Saw: Wane OLY 
38. Ewing v. Ewing, 2 Phila. (Pa.) 


371. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Daly v. Wayne Cir. Judge, 


§§ 302-305] 


[§ 302] 3. Grounds. The various grounds of 
demurrer are generally defined by statute.*° It has 
been held that a complaint which is defective merely 
for lack of certainty is not demurrable,*? but there 
is authority to the contrary.*! 

[§ 303] E. Cross Complaint or Counterclaim— 
1. Right to Interpose. It was the practice of the 
ecclesiastical courts, where plaintiff herself had been 
guilty of misconduct constituting ground for divorce, 
to permit defendant to plead that misconduct, and, 
if he himself was free from blame, to obtain a di- 
vorce as if he were plaintiff.t2 This practice still 
prevails in both England and America, either by 
force of statute,*? or by judicial determination 
adopting the ecclesiastical rule,*4 and defendant is 
permitted to obtain affirmative relief either by a 
pleading variously termed a ‘‘cross complaint,’’ 
“‘eross bill,’’? and ‘‘cross petition,’’ *° or by the an- 
swer itself.t¢ A cross bill must not be inconsistent 


DIVORCE 


OCs Ts) 12 


with the original answer filed.47 Where a cross bill 
is answered, it may be retained and made the basis 
of a decree, although the original bill is dismissed,#® 
but it has been held that, on dismissal of the bill 
for divorce, custody of the children should not be 
awarded under the cross bill.*® 

[§ 304] 2. Time of Filing. A cross ‘complaint 
or cross bill should be filed after the complaint or 
bill has been answered ;°° and it has been held that 
where notice has been. duly given, it may be filed 
even during the progress of the trial,>! although a 
cross bill to decide title to the land cannot be inter- 
posed after decree.°? 

[§ 305] 3. What May Be Included. Any mis- 
conduct which is a cause for either an absolute or a 
limited divorce may be set up as a counterclaim or 
alleged in a cross complaint as a ground for affirma- 
tive relief,>* although it occurred after the institu- 


. 89. See statutory provisions; and 
generally Pleading [31 Cyc 276]. 

40. Barnett v. Barnett, 64 SW 844, 
238 Kyl 1117; Trough v. Trough, 59 
W. Va. 464, 53 SE 630, 115 AmSR 940, 
4 LRANS 1185, 8 AnnCas. 837. See 
also Huston vy. Huston, 63 Me. 184 
(where the allegations in a libel are 
sufficient to give the court jurisdic- 
tion to grant a divorce under its dis- 
cretionary power, the libelee cannot 
avail himself of merely circumstan- 
tial omissions to defeat the libel by 
demurrer). 

[a] A bill having two grounds, 
one, adultery, calling for absolute di- 
voree, and the other, desertion, call- 
ing for decree of separation, which 
does not give the time, place, and cir- 
cumstances of the adultery if bad, 
therefor, is not subject to a general 
demurrer. Trough v. Trough, 59 W. 
Va. 464, 53 SE 630, 115 AmSR 940, 
4 LRANS 1185, 8 AnnCas 837. 

[b] Motion to make more specific 
is the proper remedy. Barnett v. Bar- 
nett, 64 SW 844, 23 Kyl 1117. See 
also Pleading [381 Cyc 644]. 

Sufficiency of complaint see supra 


§ 265. 

r Walton v. Walton, 32 Barb. 
«N. Y.) 203, 11 AbbPr. 231, 20 HowPr 
347 [rev on other grounds ‘4 Abb. Dec. 
312, 1 Keyes 15, 2 AbbPrNS 428]; 
Wright v. Wright, 3 Tex. 158 

42. Best v. Best, 1 Add. Eccl. 411, 
2 EngEccl 158; Clowes v. Jones, 3 
Curt. Eccl. 185: Dysart v. Dysart, 1 
Rob. Eccl. 106. 

43, Ark.—Slocum v. Slocum, 86 
Ark. 469, 111 SW 806. 

Cal.—Blakely v. Blakely, 89 Cal. 
324, 26 P 1072; Mott v. Mott, 82 Cal. 
413, 22 P 1140; Wadsworth v. Wads- 
worth, 81 Cal. 182, 22 P 648, 15 AmSR 
38; De Haley v. Haley, 74 Cal. 489, 16 
i) 248, 5 AmSR 460; Bovo v. Bovo, 63 
Cal. 77; Wakefield v. Wakefield, 16 
Cal. A. 113, 116 P 309. 

Colo. —Cupples v. Cupples, 33 Colo. 
-449, 80 P 1039. 

Del.—Banks v. Banks, 22 Del. 442, 
67 A 853. 

Ga.—Owen v. Owen, 54 Ga. 526. 

Hawaii—Makahio v. Makahio, 
Hawali 425, 428 [cit Cyc]. 

1ll.—Carter v. Carter, 62 Ill. 439. 

Ind.—Glasscock v. Glasscock, 94 
Ind. 163; Armstrong v. Armstrong, 
27 Ind. 186; Jenness v. Jenness, 24 
Ind. 355, 87 AmD 335. 

Ky.—Wallace v. Wallace, 171 Ky. 
192, 188 SW 331. 

Mo.—Ficke v. Ficke, 62 Mo. 335; 
Hoffman v. Hoffman, 43 Mo. 547. 

N. Y.—Blane v. Blanc, 67 Hun 384, 
22 NYS 264; Bleck v. Bleck, 27 Hun 
296; McNamara v. McNamara, 2 Hilt. 
547, 9 AbbPr 18; Brownrigg v. Brown- 
rigg, 80 Misc. 108, 140 NYS 778 [aff 
156 App. Div. 913 mem, 141 NYS 1111 
mem]; Taylor v. Taylor, 25 Mise. 566, 
55 NYS 1052, 28 NYCivProc 323; Davis 
v. Davis, 150 NYS 636; Van Benthuy- 
sen v. Van Benthuysen, 2,N-¥%8+238,.15 
NYCivProc 234; Spahn v. Spahn, 12 


22 


AbbNCas 169; Anonymous, 17 AbbPr 
48; Finn v. Finn, 62 HowPr 83; Tim v. 
Tim, 47 HowPr 253. But see R. i wed 
v. S. H., 40 Barb. 9 (holding that 
under the old code permitting a coun- 
terclaim in an action arising out of 
the contract set forth in the com- 
plaint as the foundation of plaintiff’s 
claim or connected with the subject 
of action, defendant in an action for 
divorce on the ground of adultery 
cannot set up by way of counterclaim 
adultery by plaintiff, and procure a 
ieee of divorce against plain- 
iff). 

Eng.—Borham v. Borham, L. R. 2 
P, & D. 193; Schira v. Schira, L. R. 1 
P. & D. 466; Drysdale v. Drysdale, L. 
R. 1 PP. & D. 365; Stoker v. Stoker, 
14 P. D. 60; Otway v. Otway, 13 P. D. 
12 (under the Matrimonial Causes 
Act of 1866 [29 Vict. ec 32] § 2, tha 
court may in any suit instituted for 
dissolution of marriage, if the re- 
spondent opposes the relief sought 
on the ground, in case of suit by the 
husband, of his adultery, cruelty, or 
desertion, or, in case of suit by a 
wife, on the ground of her adultery or 
eruelty, give respondent the same re- 
lief as if he or she were petitioner); 
Osborne v, Osborne, 10 Jur. N. S. 80; 
Pus OuErS v. Burroughs, 8 Jur. N. S. 

24, 

44. Friederich Vv. Friederich, 
(Mass.) 119 NE 449; Berdolt v. Ber- 
dolt, 56 Nebr. 792, 77 NW 399. See 
also Wuest v. Wuest, 17 Nev. 217, 30 
P 886 (the law being silent as to the 
right of defendant to affirmative re- 
lief, the rule of the ecclesiastical 
courts admitting of such relief must 
prevail as a part of the common law). 

‘45. Cal.—Wakefield v. Wakefield, 
16 (Gal? Az 413,: 1162P' 309. 

Colo.—Gilpin v. Gilpin, 12 Colo. 
504s 21 Peis 

D. C.—Wells v. Wells, 11 App. 392. 

Ill.—Chestnut v. Chestnut, 88 Ill. 
548; Birkby v. Birkby, 15. Ill. 120; 
Vaughan v. Vaughan, 197 Ill. A. 611. 

Ind.—Stafford v. Stafford, 9 Ind. 
162; McCafferty v. McCafferty, 8 
Blackf. 218. 

Ky.—Wallace v. Wallace, 171 Ky. 
oe 188 SW 3381; Lee v. Lee, 1 Duv. 

Mass.—Friedrich v. Friedrich, 119 
NE 449. 

Mich.—Root v. Root, 164 Mich. 638, 
130 NW 194, 32 LRANS 8387, Ann 
Casi9i2B 740; Hoff v. Hoff, 48 Mich. 
281, 12 NW 160. 

ST ap cap tigas a: v. Dewees, 55 Miss. 


gyn eos Hamman v. Hoffman, 43 Mo. 

Nebr.—Greene vy. Greene, 49 Nebr. 
46, 68 NW 947, 59 AmSR 560, 34 LRA 
110; Wilde v. Wilde, 37 Nebr. 891, 56 
NW 724; Atkins v. Atkins 13 Nebr. 
271, 138 NW 285. 

N. J.—Von Bernuth v. Von Ber- 
nuth, 76 N. J. Eq. 487, 74 A 700, 139 
AmSR 784; Arrowsmith v. Arrow- 
smith,— (Ch;), 71 A. 702; Wilkins , v. 


Wilkins, 58 A 821; Harrison v. Harri- 
son, 46 N. J. Eq. 75, 19 A 126; Os- 
born v. Osborn, 44 N. J. Eq. 257, 9 A 
698, 10 A 107, 14 A 217. 

N. C.—Cook v. Cook 159 N. C. 46, 
is roa 40 LRANS 838, AnnCas1914 


Okl.—Newman v. Newman, 27 Okl. 
Soll 12) Peo o7zs 

Or.—Dodd v. oad: 14-Or. 338; 13 
P7509: 

W. Va.—Martin v. Martin, 33 W. 
Va. 695; 1LI-SE 12. 

{aj ‘Waiver of objection to cross 
pill.— Where plaintiff at no time ob- 
jected in the trial court to defend- 
ant’s filing a cross complaint or to 
the filing of an amended cross com- 
plaint, and not only failed to answer 
the latter, but appeared at the trial 
and waived the fight to make any 
proof of the allegations of his com- 
plaint, or in defense of those of the 
amended cross complaint, he was 
estopped thereafter to object that the 
action was not of a kind permitting 
the filing of a cross complaint pray- 
ing judgment for divorce. Wakefield 
v. Wakefield, 16 Cal. A. 113, 116 P 309. 

Right of nonresident defendant to 
file cross bill see supra § 38. 

46. Berdolt v. Berdolt, 56 Nebr. 
792, 77 NW 399; Shafer v. Shafer, 10 
Nebr. 468, 6 NW 768; Dodd v. Dodd, 
14-Or.., 338, 13 P 509: 

[a] In Rhode Island respondent 
can obtain upon his answer only such 
relief as he would be entitled to on 
ee petition. Crow v. Crow 103 A 

47. Crouch v. Crouch, 78 W. Va. 
708, 90 SE 235. 

48. Wells v. Wells, 11 App. (D. C.) 
ape) Walker v. Walker, (Vt.) 104 A 


49. Thomas v. Thomas, 250 Ill. 
354, 95 NE 345, 35 LRANS 1158, Ann 
Cas1912B 344. 

50. Allen v. Allen, 30 EF. Cas. ‘No. 
18,223, 1 Hempst. 58. 

51. Van Voorhis v. VanVoorhis, 94 
Mich. 60, 53 NW 964. See Kaiser v. 
Kaiser, 24 Pa. Dist. 701 (a cross bill 
may be filed after testimony has been 
taken before a referee and he has 
made his report). 

Necessity of issuing summons on 
cross petition see supra § 259. 

52. See infra § 305. 

53. Ind.—Harrington y. Harring- 
ton, 36 Ind. A. 536, 75 NE 1082. 

Iowa.—Wilson vy. Wilson, 40 Iowa 


230. 

N. J.—Harrison v. Harrison, 46 
ING ReGes (Oo ASA 26. 

N. Y.—Davis v. Davis, 150 NYS 


636; Spahn vy. Spahn, 12 AbbNCas 169; 
ele v. Smith, 4 Paige 432, 27 AmD 

W. Va.—Martin v. Martin, 33 W. 
Varo69>, wees ey hee 

[a] Adultery (1) may be set up as 
a counterclaim in an action for a lim- 
ited divorce on the ground of cruelty 
and an affirmative judgment demand- 
ed thereon. De Meli vy. De Meli, 120 


Tes TS Crd] 

tion of the suit.6t So defendant may maintain a 
cross complaint for alimony and maintenance,>> and 
the custody of the children, although she does not 
ask for a divorce,®® yet it has been held that a cross 
bill which seeks custody of the children only is im- 
proper, since the object is equally available by an- 
swer,>” but that it is not demurrable as not being 
germane to the original bill, notwithstanding the 
bill states nothing about the children.®® It has been 
held that a defendant by way of cross bill may be 
granted a divorce in a cause where complainant by 
the original bill seeks injunctive relief only.6° A 
husband may be granted a divorce on a counterclaim 
filed by him to a suit by his wife for alimony.®° 
However, a counterclaim to annul the marriage may 
not be interposed in an action for divorce ;*" nor may 
a cross bill to decide the title to land be interposed 
by defendant after a decree has been rendered in the 
divorce suit.®? 

[§ 306] 4. Sufficiency of Allegations—a. In 
General. The misconduct relied on for affirmative 
relief must be alleged specifically and with as much 
certainty as to time, place, and circumstance as in 
the case of a complaint.®* It has been held, how- 
ever, that a cross complaint not stating facts which 
constitute a cause of action may prevent plaintiff 
from obtaining a divoree, where it 1s supported by 
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[§§ 305-310 


facts and no objection is interposed in the trial 
court.°4 

[§ 307] b. Jurisdictional Facts. It has been 
held that jurisdictional facts need not be alleged in 
the eross bill with the same strictness as in the orig- 
inal bill;®> but a different rule prevails in some 
jurisdictions.°® 

[§ 308]. 5. Prayer for Relief. A cross com- 
plaint or counterclaim should conclude with a prayer 
for relief,®7 but the rule may not be strictly applied 
when the circumstances do not demand it;°* and it 
has been held that a wife’s answer to a suit for 
divorce which prays for alimony is in effect a prayer 
for a decree of separation.®® 

[§ 309] F. Supplemental Pleadings — 1. In 
General. The power of the court, within its discre- 
tion, to permit either party to file a supplemental 
pleading has been generally conferred by statute,” 
although it would seem to exist without express stat- 
utory provision.” In passing on the application the 
court should consider all the facts and circumstances 
and grant or refuse it as may be proper.”” 

[§ 310] 2. Supplemental Complaint—a. Neces- 
sity for Filing. Facts arising since the commence- 
ment of the suit and upon which the divorce sought 
is partly based cannot be brought before the court 
unless alleged in a supplemental bill.7° 


N. Y. 485, 24 NE 996, 17 AmSR 652; 
Van Benthuysen v. Van Benthuysen, 
2 NYS 238, 15 NYCivProc 234. (2) 
The rule was otherwise in New York 
before L. (1881) c 708, amending 
Code Civ; Proc. §" 1770... Henry. -v. 
Henry, 26 N. Y. Super. 614, 17 AbbPr 
411, 27 HowPr 5; McNamara v. Mc- 
Namara, 2 Hilt. 547, 9 AbbPr 18; 
Griffin v. Griffin, 23 HowPr 183. 

54. Wilson v. Wilson, 40 Iowa 230; 
Von Bernuth v. Von Bernuth, 76 N. 
J. Eq. 487, 74 A 700, 1389 AmSR 784; 
Smith v. Smith, 4 Paige (N. Y.) 4332, 
27 AmD 75; Martin v. Martin, 33 W. 
Va. 695, 11 SE 12. 

{a] Thus where the statutory pe- 
riod of desertion on the part of plain- 
tiff elapses pendente lite, a cross bill 
may then be maintained by defend- 
ant. Martin v. Martin, 33 W. Va. 695, 
11 SE 12. 


55. Colo.—Gilpin vy. Gilpin, 12 
Colo. 504, 21 P 612. 
Hawaii Makahio y. Makahio, 22 


Hawaii 425. 
Miss.—Dewees v. Dewees, 55 Miss. 


Sib. 
N. J.—Butler v. Butler, 38 N. J. 
Eq. 626. 


Se Wellsav. Wells; 27S. D. 257, 
130 NW 780. 


56. Gilpin y. Gilpin, 12 Colo. 504, 
215P 612: 
57. Thomas v. Thomas, 250 III. 


354, 95 NE 345, 85 LRANS 1158, Ann 
Cas1912B 344. 

58. Thomas v. Thomas, 250 Ill. 
354, 95 NE 345, 35 LRANS 1158, Ann 
Cas1912B 344 [rev 155 Ill. A. 619}. 

59. Root v. Root, 164 Mich. 638, 
641, 130 NW 194, 32 LRANS 837, Ann 
Cas1912B 740 (“the husband’s sole 
right to the injunctive relief prayed 
is predicated upon the existence of a 
contract which the wife by her cross- 
bill seeks to annul. If his conduct 
towards his wife has been such as to 
warrant her in seeking and securing 
the relief of a divorce from him, she 
by establishing this fact, and secur- 
ing the relief, deprives complainant 
of the only ground he claims to have 
which would justify his interference 
with her business plans. After care- 
ful consideration, we have reached 
the conclusion that the matter set 
out in the cross-bill is germane to 
the bill’). 


; 60. Kerby v. Kerby, (Ky.) 112 SW 
97 
ai. 

61. Durham _v. Durham, 99 App. 
Div. 450, 91 NYS 295, 34 NYCivProc 


141; Taylor v. Taylor, 25 Misc. 566, 
55 NYS 1052, 28 NYCivProc 328 [aff 
68 App. Div. 638 mem, 74 NYS 1148 
mem]; Levey vy. Levey, 148 NYS 417. 
But see Jones y. Jones, 71 Hun 519, 
24 NYS 1030 (where the court re- 
fused to set aside a judgment annul- 
ling the marriage on a counterclaim 
of defendant in an action for divorce, 
remarking, however, that it did not 
determine whether relief could have 
been obtained had objection been 
taken to granting the decree upon the 
trial); Finn v. Finn, 62 HowPr 
(N. Y.) 88 (where a decree annulling 
the marriage upon a counterclaim of 
defendant in a divorce action was up- 
held). 

62. Abbott v. Abbott, 189 Ill. 488, 
59 NE 958, 82 AmSR 470. 

63. Ala.—Bulke v. Bulke, 173 Ala. 
138, 55 S 490. 

Cal. Mayr v. Mayr, 161 Cal. 134, 
118 P 546; Coulthurst v. Coulthurst, 
58 Cal. 239 (it cannot be aided by the 
averments of any other pleading in 
the action). 

Ida.—Stover y. Stover, 6 Ida. 493, 
56 P 263. : 

La.—Gastauer v. Gastauer, 132 La. 
ae 61 S 879. 

. J.—Moores v. Moores, 1 pide 
Eq. 275. By, 
N. Y.—Burr v. Burr, 2 Edw. 448. 

See also supra §§ 272-283, 

[a] Allegation sufficient. — The 
cross bill of the husband, although 
alleging that, subsequent to the facts 
on which it is based, he received 


| complainant back into his home and 


supported her, not alleging that he 
lived with her as his wife, so as to 
aes Ses dereliction, is not 
subject to demurrer. Bulk x 
Vig) Ala. 138, 55 S 490. aes 
. Garver yv. Garver, 52 Colo. 22 
121 P 165, AnnCas1913D 674, f 
65. Duke v. Duke, 70 N. J. Eq. 149, 
62 A 471 [aff 72 N. J. Ha. 434, 65 A 
1117]; Leseuer vy. Leseuer, 31 Barb. 
(N. Y.) 330; Charlton vy. Charlton, 
(Tex. Civ. A.) 141 SW 290. 
[a] Allegation of residence.—A 
defendant in a suit for divorce, who 
defends the suit and who files a cross 
bill, need not allege in the cross bill 
that he has been a resident of the 
county in which the suit is pending 
for Six months immediately preced- 
ing, notwithstanding the statute pro- 
viding that no suit for divorce shall 
be maintained unless “the petitioner 
for such divorce” shall have resided 


For later cases, developments and changes in the law see cumulative Annotations 


‘Mich. 102, 59 NW 400. 


in the county six months next pre- 
ceding the filing of the suit, which is 
applicable only to plaintiff institut- 
ing the suit. Charlton v. Charlton, 
(Tex. Civ. A.) 141 SW 290. See su- 
pra §§ 38, 303. 

66. Arndt v. Arndt, 177 Mo. A. 420, 
163 SW 282. See also Coulthurst v. 
Coulthurst, 58 Cal. 239 (a cross com- 
plaint must state facts sufficient 
to entitle defendant to _ affirma- 
tive relief like a petition; it cannot 
be aided by any of the other plead- 
ings; and it is defective unless it 
alleges the marriage, residence of de- 
fendant and a cause for divorce). 

67. Tackaberry v. Tackaberry, 101 
See also Wise 
v. Wise, 159 App. Div. 575, 144 NYS 
649 (holding that an answer, in an 
action for separation, which alleged 
as a further, separate and distinct 
defense that plaintiff had committed 
adultery, and demanded judgment of 
dismissal, was not a_ counterclaim, 
since it was not specifically denomi- 
nated such, nor did it pray for af- 
firmative relief). 

68. Tackaberry v. Tackaberry, 101 
Mich. 102, 59 NW 400 (a divorce may 
be granted on a cross bill, although 
not expressly praying such relief, 
where it denies plaintiff's averments 
of cruelty, countercharges cruelty 
and drunkenness, and is supported by 
evidence that defendant’s misconduct, 
if any, was inspired by plaintiff’s 
conduct). 

69. Shepherd v. Shepherd, 174 Ky. 
615, 192 SW 658; Freeman v. Free- 
man, 13 SW 246, 11 KyL 822. 

70. See statutory provisions; and 
generally Pleading [31 Cyc 499]. 
rie Spears v. New York, 72 N. Y. 
gue Campbell v. Campbell 7 NYSt 
i 
[a] Conditions of leave to file.— 
Before granting the application the 
court should be satisfied of the good 
faith of the applicant; that the mat- 
ter sought to be set up is material 
and probably true; that it has come 
to the applicant’s knowledge since 
the original pleading was filed; and 
that the applicant has not been guilty 
of negligence. Burdell v. Burdell, 2 
Barb. —(N:) W.) 01478) ©3\ DBowklr s2i63 
Strong v. Strong, 26 N. Y. Super. 669, 
28 HowPr 432; Burr v. Burr, 2 Edw. 
(N. Y.) 448. 

: 73. Klemme v. Klemme, 37 Ill. A. 

4. z 


, same title, page and note number, 
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[§ 311] b. What May Be Alleged—(1) Facts | 
Ordinarily if an action is 
prematurely brought, the defeet cannot be cured by 
The court may, 
however, in a proper case permit a supplemental 
complaint alleging misconduct occurring after the 


Occurring Pendente Lite. 


filing a supplemental petition.’ 


filing of the original complaint, 


defendant was provoked thereto by the filing of the 
But plaintiff will not be per- 
mitted to set up in a supplemental bill subsequently 
occurring facts upon which a decree might be had 
without reference to the original bill.77 

(2) Facts Inconsistent with Original 
Complaint. Unless otherwise provided by statute,”® 
the general rule is that the supplemental bill and 
the original bill must be consistent.79 
plemental complaint alleging adultery and praying 
an absolute divorce cannot be filed in an action for a 
limited divorce on the ground of cruelty,®° although 
a plaintiff has been allowed, in an action for a lim- 
ited divorce on the ground of cruelty, to file a sup- 
plemental petition for an absolute divorce on an- 


original petition.”® 


[§ 312] 


74. Embree v. Embree, 53 Ill. 394; 
Smith v. Smith, 22 Kan. 699 

“We do not understand that a par- 
ty may commence suit before a cause 
of action accrues, and then, after it 
accrues, as a matter of right, file a 
supplemental petition alleging the 
facts showing this. We do not 
mean that a court may not allow this, 
or that it may never be done. But 
it is not a matter of right. The cir- 
cumstances -must be such as to ex+ 
cuse the premature commencement of 
the action, and to show that the in- 
terests of justice require the change, 
rather than> the dismissal, of the 
present, and the commencement of a 
new action.” Smith v. Smith, 22 Kan. 
699, 703. 

75. Smith v, Smith, 99 App. Div. 
283, 90 NYS 927; Cornwall v. Corn- 
Wall,rs0) Eain=CN: OY.). 5735 licks Sv. 
Stewart, 53 Tex. Civ. A. 401, 118 SW 
206; Scoland v. Scoland, 4 Wash. 118, 
29 P 930; White v. White, (Wis.) 168 
NW 704, 707 [cit Cyc]. 

76. Hicks v. Stewart, 53 Tex. Civ. 
A. 401, 118 SW 206. 

77. Ala.—Hill v. Hill, 10 Ala. 527. 
eairiame tte v. Embree, 53 Iii. 
, 394 

La.—Freudenstein v. Freudenstein, 
110 ia) 424,534 S° 589. 

Md.—Schwab_v. Schwab, 96 Md. 
592,°54 A 653, 9 AmSR 598. 

N. J.—Lutz v. Lutz, 52 N. J. Eq. 
241, — A315. 

N. Y.—Campbell v. Campbell, 69 
App. Div. 435, 74 NYS 979; Faas v. 
Faas, 57 App. Div. 611, 68 NYS 509; 
Robertson v. Robertson, 9 Daly 44 
fapp dism 81 N. Y. 639 mem]; Nei- 
berg v. Neiberg, 8 Misc. 97, 98 NYS 
1005, 31 AbbNCas 257; Halsted v. 
Halsted, 5 Mise. 416, 26 NYS 758 [aff 
{ Mise. 23, 27 NYS 408]; Milner v. 
Milner, 2 Edw. 114. 

[a] Rule applied (1) although, de- 
fendant having set up a counterclaim, 
plaintiff would not be able to dis- 
continue, except by leave of court for 
good cause shown, and begin his suit 
again. Faas vy. Faas, 57 App. Div. 
611, 68 NYS 509. (2) A bill prema- 
turely filed for divorce on the ground 
of desertion is not aided by a sup- 
plementa! bill alleging two years’ 
desertion, where the two years in- 
clude any portion of the time which 
has elapsed after the filing of the 
original bill. Embree v. Embree, 53 
Ill. 394. (3) In a suit for divorce for 
adultery a supplemental bill setting 
up as a ground for relief acts of 
adultery occurring subsequent to the 
institution of the suit and with per- 
sons not specified in the original bill 
is improperly allowed. Schwab v. 
Schwab 96 Md. 592, 54 A 653, 9 AmSR 
598. 

{b] Where condonation of an act 
of adultery is interposed as a de- 
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notwithstanding | marriage is not 


[§ 313] 


mental answer. 


Thus a sup- 
sworn.®? 


Amendments to 
missible to the 
strictions as in 


fense, a supplemental petition may 
be filed charging defendant with acts 
of adultery subsequent to the alleged 
condonation and after the commence- 
ment of the action. Lutz v. Lutz, 52 
N. J. Hq. 241, 28 A 315. 

[c] Waiver of objection—If a 
supplemental bill is received without 
objection, it will be treated as part 
of the case, and facts occurring sub- 
sequent to the filing of the original 
bill but prior to the supplemental bill 
will be considered as supporting 
plaintiff’s case. Feigley v, Feigley, 
7 Md. 5387, 61 AmD 875. 

78. See statutory provisions. 

[a] In Alabama under Code 
(1907) § 8095 an amended bill in a 
divorce suit may seek inconsistent 
relief in the alternative if growing 
out of the same transaction or sub- 
ject matter or relative to the same 
property between the same parties. 
Barrington v. Barrington, 77 S 711. 

79. Barrington v. Barrington, 
(Ala.) 77 S 7il. See also Gleason v. 
Gleason, 54 Cal. 1385 (in an action 
to obtain a divorce and for a division 
of the common property, a supple- 
mental complaint to enforce an al- 
leged trust arising out of an express 
contract between the parties while 
married would not be permitted). 

80. Schwab v. Schwab, 93 Md. 382, 
49 A 331, 52 LRA 414; Hoffman vy. 
Hoffman, 35 HowPr (N. Y.) 384. 

81. Irwin v. Irwin, 105 Ky. 632, 
49 ‘SW 432, 20 KyL 1761 (where 
plaintiff was permitted to file a sup- 
plemental petition for an absolute 
divorce on the ground of separation 
for five years in an action for a di- 
vorce from bed and board on the 
ground of cruelty and settled aver- 
sion). 

82. Johnson v. Johnson, 22 Colo. 
20, 48 P 130, 55 AmSR 112; Peck v. 
Peck, 66 Mich. 586, 33 NW 893. 

83. Harlan v. Harlan, (Tex. Civ. 
A:) 125 SW 950. 

84. Ind.—Armstrong Vv. 
strong, 27 Ind. 186. 

Minn.—Sodini v. Sodini, 96 Minn. 
329, 104 NW 976. : 

N. J.—Fuller v. Fuller, 41 N. J. 
Eq. 198, 3 A 409. 

N. Y.—Blane v. Blane, 67 Hun 384, 
22 NYS 264, 23 NYCivProc 101. Con- 
tra Burdell v. Burdell, 2 Barb. 473, 3 
HowPr 216 (holding that, where: facts 
have occurred since the filing of the 
answer which constitute a defense, 
the proper way for defendant to avail 
himself of them is to obtain an order 
that the cause stand over* until he 
can put them in issue by a cross bill, 
which must be brought to a hearing 
with the original suit). 

Wis.—White v. White, 168 NW 704, 
707 [eit Cyc]. 

Eng.—Brisco v. Brisco, 2 Add. Eccl. 
259. 


Arm- 
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other statutory ground;*! and a supplemental peti- 
tion relating exclusively to property rights and per- 
manent alimony may be permitted if the issue is 
made more specific than in the original petition.®? 
Where the original petition alleges a lawful mar- 
riage, a supplemental petition alleging a common-law 


objectionable as setting up a new 


cause of action.** : 

3. Supplemental Answer. 
of plaintiff oceurring after the answer is filed,®* or 
which was not discovered until thereafter,®> may be 
set up in recrimination by defendant in a supple- 


Misconduet 


So condonation of the offense com- 


plained of, occurring after the commencement of the 
suit, may be pleaded in a supplemental answer.*®¢ 
Another suit pending cannot be taken advantage of 
by supplemental answer after the jury have been 


In General. 
pleadings in divorcee suits are per- 
same extent and under like re- 
other suits.88 Ordinarily they are 
85. Strong v. Strong, 26 N. Y. Su- 

per. 669, 28 HowPr 4382. 
OLN is 


86. Warner v. Warner, 
Eq. 225; Smith v. Smith, 4 Paige 
GNELY =) 432, 27 AmD 75 


87. Marshall v. Marshall, pyr ier 
Dist. 833. 
88. 


Ala.—Barrington v. Barring- 
ton, 77. S711. 

Cal.—Sharon v. Sharon, 77 Cal. 102, 
19 P 230; Wakefield v. Wakefield, 16 
Cal Aw Liss ile; ) 309; 


Ind.—Olleman vy. Olleman, 143 Ind. 
172, 42 NE 470; Armstrong v. Arm- 
strong, 27 Ind. 186. 
pep h ees seeker, v. Inskeep, 5 Iowa 

Kan.—Rogers v. Rogers, 93 Kan. 
108, 143 P 408. 

Ky.—Robards v. Robards, 110 SW 


422, 33 KyL 565; Barth v. Barth, 42 
SW 1116, 19 KyL 905; Fishli v. 
Mish 1,2, bitt..337. 
Me.—Cole v. Cole, 113 Me. 358, “94 
A 120 (clerical error); Anderson Me 
Anderson, 4 Me. 100, ié AmD 237. 
Mass.—Tourtelot v. Tourtelot, 4 


Mass. 506. 

Mich.—Clutton v. Clutton, 108 
Miche 26%, (66) NoWa, bi2tepeds TeevAC SSG. Or 
Schafberg v. Schafberg, 52 Mich. 429, 
18 NW 202; Green v. Green, 26 Mich. 
437; Briggs v. Briggs, 20 Mich. 34. 

Minn.—Tolzman vy. Tolzman, 13 
Minn. 1343, 153 NW 745 (by consent). 

N. H.— Whipp v. Whipp, 54 N. H. 
580; Adams v. Adams, 20 N. H. 299, 
51 AmD 219. ; 

N. J.—Miller v. Miller, 40 N. J. Eq. 
475, 2 A 449, 

N. Y.—Brinkley v. Brinkley, 56 
N. Y. 192; Robertson v. Robertson, 9 
Daly 44 [app dism 81 N. Y. 639 mem]; 
Strong v. Strong, 26 N. Y. Super. 669, 
28 HowPr 432; Campbell v. Campbell, 
7 NYSt 441; Rose v. Rose, 11, Paige 
166; Codd v. Codd, 2 Johns. Ch; 224; 
Mix v. Mix, 1 Johns. Ch. 204. 

N. C.—Holloman v. Holloman, 127 
N. C. 15, 37 SE 68; O’Connor v. O’Con- 


nor, 109 N. C. 139, 13 SH<887. 

Okl.—Penn v. Penn, 37 Okl. 650, 
UBS TE PAD 

Pa.—Melvin v. Melvin, 130 Pa. 6, 
18 A 920; Grove’s App., 37 Pa. 443; 
Bechtel v. Bechtel, 18 Pa. Dist., 1076; 
Gibson v. Gibson, 18 Pa. Dist. 671, 
36 Pa. Co. 145 (amendment not al- 
lowed when respondent not in court); 
Tannenbaum v. Tannenbaum, 18 Pa. 
Dist. 271, 36 Pa. Co. 476; Shields v. 
Shields, 17, Pas Dist) 745, 34, Pas Cos 
435; Maynard v Maynard, 36 Pa. Co. 
97; Greenogle v. Greenogle, 8 Pa. 
Dist.) 516, 22) “Pa. Co,, 973) foeidiz. v. 
Leidig, 2 Pa. Dist..529, 13'-Pa. Co, 29; 
ACAVMAw ee. Parr Distis93e. 12 \Pa.7Co. 
608; Getz v. Getz, 30 Pa. Co. 252; 
Dasey v. Dasey, 13 Pa. Co. 612; Shel- 
lenberger v. Shellenberger, 6 Pa. Co. 


287; Tiedemann v. Tiedemann, 5 Pa. 
Co. 77; Toone vy. Toone, 10 Phila. 


120 [190.J.] 


not allowable as a matter of right, but rest in the 
sound discretion of the court;®? and the court has 
the power not only to pass upon an application vol- 
untarily made but also of its own motion to compel 
a defendant to interpose a valid defense if he has 


one.°° 


[§ 315] 2. Application to Amend—a. Time of 
Making. The general rule is that an amendment 
may be allowed in a proper case on the trial,°* and 
even after the evidence has closed,®? or at any time 
before final decree,®? when it becomes necessary to a 
final and complete settlement of the rights and in- 
It has been held, 
however, that it is too late to ask an amendment 
after a trial by jury,®* and that, while it may be 
allowed after reference to a master,®® it cannot be 
allowed after he has filed his report.°® 
necessarily an abuse of discretion, however, to re- 
fuse to allow an amendment during the trial,®? but 
where a reasonable excuse is given for the delay, 
the court’s refusal to allow a proper amendment on 


terests of the respective parties. 


the trial constitutes an abuse of 


174; Perkins v. Perkins, 16 WklyNC 
48; Clayburgh v. Clayburgh, 15 Wkly 
NC 365; Hancock v. Hancock, 13 
WklyNC 29; Matthews v. Matthews, 
6 WklyNC 147; Cumpston vy. Cump- 
ston, 4 WklyNC 184. 

W. Va.—Crouch v. Crouch, 78 W. 
Va. 708, 90 SE 235 (amendment to 
eross bill). 

Eng.—Bornham v. Bornham, L. R. 
2 P. & D. 198; Mycock v. Mycock, L. 
Re Pier 98) Parkinson vs) Par- 
kinson, L. R. 2 P. & D. 27; Hudson v. 
Hudson, 9 Jur. N. S. 1802; Windham 
v. Windham, PSs o2seChar= 
ter v. Gharter, 58 L. J. PP. & Adm. 
44; Austin v. Austin, 41 L. J. Pp. & M. 
8; Henslow v: Henslow, 40 L. J. P. & 
M. 31; Bartlett v. Bartiett, 34 L. J. 
P. & M. 64; Green vy. Green, 33 L. J. 
P. & M. 83; Griffith v. Griffith, 33 L. 
J. P. & M. 81; Bunyard y. Bunyard, 
32° L. J. P. & M. 176; Forman v. For- 
man; 32 L. J. P. & M. 80; Jago v. 
Jago, 32 L. J. P. & M. 48; Ambler v. 
Ambler, 32 L. J. P. & M. 6; Walker 
v. Walker, 30 L. J. P. & M. 214; Ban- 
nister v. Bannister, 29 L. J. P. & M. 


‘53; Symonds v. Symonds, 23 L. T. 
Rep. N. S. 568. 

See generally Pleading [31 Cyc 
359], 

89. Colo.—Rogers vy. Rogers, 57 
Color 132, 140 P193: 

Ill.—Carter v. Carter, 152 Ill. 434, 


28 NE 948, 38 NE 669; Wellman v. 
Wellman, 191 Ill. A. 514. 

Ind.—Musselman y. Musselman, 44 
Ind. 104. 

Mass.—Harrington vy. 
107 Mass. 329. 

Ky.—Robards v. Robards, 110 SW 
422, 83: Kyl 565. 

Minn.—Longbotham y. Longboth- 
am, 119 Minn. 139, 137 NW 387. 

N. J.—Miller v. Miller, 40 N. J. 
By. 475, 2'\A 449. 

Okl.—Lake v. Winslow, 36 Okl. 679, 
129 P 868. 

Pa.—Melvin v. Melvin, 130 Pa. 6, 
18 A 920; Toone v. Toone, 10 Phila. 
174; Clayburgh v. Clayburgh, 15 Wkly 


NC 365. 
(Civ. A.) 196 


Tex.—Hunt v. Hunt, 
SW 967. 

{a] Abuse of discretion.—(1) De- 
nial of leave to defendant in a di- 
vorce action to file an amended cross 
complaint charging the wife with 
adultery, supported only by an un- 
verified statement of counsel that, 
at the time the original answer and 
eross complaint charging desertion 
were filed, the proof of adultery 
charged had not been secured, was 
not an abuse of discretion. Rogers 
v. Rogers, 57 Colo. 132, 140 P 193. 
(2) Under a statute providing that 
the court may, at any time, in fur- 
therance of justice, and on _ such 


Harrington, 


For later cases, developments and changes in the law 
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appear.°? 


It is not 


diseretion.22 A 


terms as may be proper, permit a 
pleading or proceeding to be amended 
if in the opinion of the trial judge 
the offered amendment would tend to 
secure a just and fair determination 
of the offering party’s case, where an 
amendment was offered by a plaintiff 
in a divorce case setting up subse- 
quent acts of apparent infidelity long 
after the parties had pleaded to an 
issue, refusal to permit it to be filed 
was not error, especially where un- 
der the pleadings and evidence plain- 
tiff was successful, for the rule as 
to an amendment in divorcee does not 
differ from that in other equity suits. 
Robards v. Robards, 110 SW 422, 338 
KyL_ 565. 

{b] Fraud and injustice—An ap- 
plication to amend will be denied 
where fraud appears or its allow- 
ance would result in injustice to 
the adverse party. Miller v. Miller, 
40 N. J. Eq. 475, 2 A 449. 

{e] In New York on an applica- 
tion for leave to amend, the court 
shouid consider all the circumstances 
and grant or refuse it as may be 
proper, notwithstanding the appar- 
ently mandatory language of the stat- 
ute. Campbell v. Campbell, 7 NYSt 
441. But see Cooper v. Jones, 6 
N. Y. Super. 699 (holding that under 
the code either party has the right to 
amend as of course except when the 


amendment is made for the purpose 
of delay). 
90. Strong v. Strong, 26 N. Y. Su- 


per. 669, 28 HowPr 432. 

91. Ala.—Barrington v. 
toni eit Se 7Ey. 

Ill.—Carter v. Carter, 152 Ill, 434, 
28 NE 948, 38 NE 669. 

Ind.—Olleman y. Olleman, 143 Ind. 
172, 42 NE 470. 

N. J.—Miller v. Miller, 40 N. J. Eq. 
475, 2 A. 449, 

N. C.—oO’Connor y. O’Connor, 109 
NC. a Sse Bisse 75 

Pa.—Melvin v. Melvin, 130 Pa. 6, 
18 A 920; Maynard v. Maynard, 36 
Bee. “Ay 

ash.—Lee v. Lee, 3 W 5 

ics ash. 236, 28 

92. Fay v. Fay, 27 Pa. Super. 328; 
Walker v. Walker, (Vt.) 104 A 828. 

93. Barrington Vv. Barrington, 
(Ala.) 77 S 711; Miller vy. Miller, 40 
Nid. Eig? 4%, 927 A449. 

“Amendments are seldom refused 
at any time before final decree when 
they become necessary to make com- 
plete, and to settle finally in that 
same controversy, all the rights and 
interests of the respective parties, 
pertaining to that controversy, when 
such amendments can be made with- 


Barring- 


out prejudice.” Miller v. Miller, 40 
N. J. Eq. 475, 476. 2-A 449, 
94. - 


Sites v. Sites, 9 Pa. Dist. 192, 


[§§ 314-317 


petition cannot be amended in a matter of substance 
after publication of notice so as to make a valid 
judgment thereon against a defendant who does not 
It has been held that a court does not 
abuse its discretion by continuing a divorce suit 
after a partial hearing of evidence and allowing the 
libelant to file an amended petition at a. subsequent 
term,! especially in the absence of any showing that 
defendant is prejudiced thereby.” ; 
not on appeal be allowed to amend by inserting a 
new cause of action.* 

[§ 316] b. To Whom Made. 
to amend must be made to the court.* 

[§ 317] 3. When Allowed —a. 
Amendments are properly allowed for the purpose 
of making the essential allegations of the pleading 
more definite and certain,® or of inserting an essen- 
tial allegation which has been omitted,® or according 
to some authorities of including allegations of mis- 
conduct committed subsequent to the commencement 
of the suit;’ but according to others an amendment 
which introduces, as a cause for divorce, an offense 


A libelant will 


The application 


In General. 


23 Pa. Co. 439. a 

95. Tannenbaum y. Tannenbaum, 
18 Pa. Dist. 271, 36 Pa. Co, 476; Toone 
v. Toone, 10 Phila. (Pa.) 174. 

96. Penndorf v. Penndorf, 25 Pa. 
Dist. 517; Maynard v. Maynard, 18 
Pa. Dist. 410; Tannenbaum v. Tan- 
nenbaum, 18 Pa. Dist. 271, 36 Pa. Co. 
476. 


97. Carter v. Carter, 152 Ill. 434, 
28 NE 948, 38 NE 669; Israel v. Is- 
rael, 54 App. Div. 408, 66 NYS 777; 
Jackson vy. Jackson, 49 Pa. Super. 
ace Walker v. Walker, (Vt.) 104 A 
8 


98. Wellman v. Wellman, 191 Ill: 
4 P 


‘99. ‘Hinkle v. Lovelace, 204 Mo. 
208, 102 SW 1015, 11 LRANS 730. 


1. .- Hunt 'v.., Hunt, ,ClexiuCiv. A.) 
196 SW 967. 

2.5 Huntiw. Hunt; sClexr Civ. As) 
196 SW 967. 

3. Power’s App., 120 Pa. 320, 14 A 


60 (an allegation of cruelty to be add- 
ed by way of amendment to a charge 
of offering indignities to libelant’s 
person). 

Adding new cause of action by way 
of amendment see infra § 318. 

4. Leidig v. Leidig, 2 Pa. Dist. 529, 
13 Pa. Co. 29 (although the proceed- 
ing is at issue and has been referred 
to a master, the respondent cannot 
amend his answer before the mas- 


ter). 
5. Cal.—Sharon v. Sharon, 77 Cal. 
1020 9SP 230. ~ 
Minn.—Freeman v. Freeman, 39 


Minn. 370, 40 NW 167. 

oe Y.—Codd v. Codd, 2 Johns. Ch. 
Oh.—Richards v. Richards, Wright 

302; Bird v. Bird, Wright 98. 
Pa.—Greenogle v. Greenogle, 8 Pa. 

Disteolren 22 ear Cowode 
Eng.—Bunyard v. Bunyard, 32 L. J. 

P. & M. 176; Windham vy. Windham, 


9 Jur. N. S. 82 

6. Domingeau v. Darby, 114 La. 
1018, 38 S 815; Thomas v: Thomas, 
(N. J. Ch.) 74 A 125; Dulso v. Dulso, 
170 App. Div. 67, 156 NYS 90; May- 
nard v. Maynard, 36 Pa. Co. 97. 

[a] Where the residence of the 
parties at the time the adultery was 
committed was not stated, plaintiff 
was allowed to amend. Mix v. Mix, 
1 Johns, Ch. GN: ¥.)2204: 

7 Adams v. Adams, 20 N. H. 299, 
51 AmD 219; Strong v. Strong, 26 
N. Y. Super. 669,-28 HowPr 432; 
Borham vy. Borham, L. R. 2 P. & D: 


193; Walker v. Walker, 30 L. J. P. 
& M. 214. 
[a] The answer may be amended 


so as to allege adultery of plaintiff 
discovered after the issues were 


| joined, if defendant appears to have 
|reasonable prospect of establishing it. 


see cumulative Annotations, same title, page and note number, 


§§ 317-322] 


committed after the filing of the libel should not be 
allowed.® 

[§ 318] b. Changing or Enlarging Cause of Ac- 
tion. While it has been held that plaintiff sannot 
amend so as to change the action to one of nullity,® 
the weight of authority permits the complaint to be 
so amended as to seek an annulment of the mar- 
riage ;1° and in some jurisdictions an action for an- 
nulment may by amendment be changed to an action 
_ for divorce where the petition states a cause of ac- 
tion for divoree.1* Plaintiff cannot amend so as to 
change an action for separation to one for absolute 
divorce,1? unless the grounds for relief are the 
same.' However, a bill for an absolute divorcee al- 
leging adultery may be amended by adding a charge 
of ‘extreme cruelty and a prayer for a limited di- 
vorce;1* and an amendment will be allowed to in- 
elude other grounds of divorce than those specified 
in the complaint,” provided plaintiff was not aware 
of them when the original complaint was drawn,!* 
and provided the opposite party has had actual no- 
tice of the suit;1" but it has been held that such 
an amendment cannot be allowed where the original 
libel sets forth no ground for divoree.1® 

[§ 319] ec. Matters of Form. Defects in form 
may be cured by amendment,’® as where by reason 
of clerical error the complaint incorrectly states de- 
fendant’s name,”° or the answer fails to demand an 
issue as required by a court rule,?* or the verifica- 


Strong v. Strong, 3 N. Y. Super. 669, 


28 HowPr 432. 
Galbogis, 21 Pa. 


8. Galbogis v. 
Dist. 515; Mallon v. Mallon, 11 Pa. 


stances). 
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lowed except under special circum- 
But see Parkinson v. Par- 
kinson, L. R. 2 P. & D. 25; Rowley v. 
Rowley, 29 L. J. P. & M. 15 (in both 


eeeHy. 128 


tion is omitted,?* or does not contain the necessary 
recital of absence of collusion. 

[§ 220] d. Conforming Allegations to Proof. 
An amendment may be allowed so as to make the al- 
legation conform to the proof,?4 except where the 
evidence has been erroneously admitted against the 
objection of the adverse party.2° An amendment 
may also be allowed to make the prayer of the com- 
plaint conform to the decree ;?° and where a different 
decree than that prayed for is warranted by the 
proof, if complainant’s attorneys consent that such 
different decree be granted, the prayer of the com- 
plaint may be treated as amended accordingly:*? 

[§ 321] H. Signature. In some states by stat- 
ute plaintiff is required to sign the complaint per- 


‘sonally.?8 It has been held that under these statutes 


it cannot be signed by his attorney, although he is 
specially empowered so to do by libelant,?® but that 
signature by his attorney if written in libelant’s 
presence and by his direction is sufficient ;°° and that 
failure of libelant to sign the libel is not cured by 
respondent’s appearance at the taking of testi- 
mony,*! but there is also authority to the effect that 
failure of libelant to sign is only fatal when there _ 
is no appearance by defendant or actual service 
upon him.*? 

[§ 322] I. Verification. The pleadings in a di- 
voree suit are usually required to be verified under 
oath.2* Under some statutes, however, verification 
decree granting her a limited divorce 
and alimony, the court saying that 


“the fact that, through the inadver- 
tence of counsel who drew the peti- 


Dist. 456, 27 Pa. Co. 445. Contra Ryan 
Vewkyan,: 19° Pa. Dist.. 856; Getz -v. 
Getz, 14 Pa. Dist. 69. 

9. Schafberg v. Schafberg, 52 
Mich. 429, 18 NW 202. 

-10. Werner v. Werner, 59 Kan. 399, 
53 P 127, 68 AmSR 372, 41 LRA 349; 
Barth v. Barth, 102 Ky. 56, 42 SW 
1116, 19 KyL 905, 80 AmSR 335; Sor- 
tore v. Sortore, 70 Wash. 410, 413, 
120 En OL: 

11. Jester v. Jester. 27 Del. 542, 
90 A 82 (where plaintiff mistakes the 
form of his action, the petition stat- 
ing a cause of action for divorce, 
which before amendment of the stat- 
ute was for annulment of the mar- 
riage, amendment of the prayer for 
annulment to one for divorce should 
be allowed). 

- 12. Robertson v. Robertson, 9 Da- 
ly 44 [app dism 81 N. Y. 639 mem]. 

18. Phillips v. Phillips, 173 Ky. 
608, 191 SW 482; Tiedmann y. Tied- 
mann, 5 Pa. Co. 77. 

14. Anderson v. Anderson, 4 Me. 
100, 16 AmD 2387. 

15. Zachary v. Zachary, 141 Ga. 
404, 81 SE 120 [overr Ring v. Ring, 
112 Ga. 854, 38 SE 330]; Barrett v. 
Barrett, (lowa) 166 NW 685; Tourte- 
lot v. Tourtelot, 4 Mass. 506; Pow- 
er’s App., 120 Pa. 320, 14 A 60; Gal- 
bogis v. Galbogis, 21 Pa. Dist. 515; 
Ryan v. Ryan, 19 Pa. Dist. 856; Bay- 
lis v. Baylis, 16 Pa. Dist. 283; Getz 
WarGetz. |) 4 Pag iStn 109 9 Acc Vewbror, 4 
Pa. Dist. 393; Dasey v. Dasey, 13 Pa. 
Co. 612; Perkins v. Perkins, 16 Wkly 
NC (Pa.) 48; Clayburgh v. Clayburgh, 
15 WklyNC (Pa.) 365; Hancock v. 
Hancock, 13 WklyNC (Pa.) 29; Toone 
v. Toone, 10 Phila. (Pa.) 174; Cart- 
lidge v. Cartlidge, 8 Jur. N. S. 493. 
But see Matthews v. Matthews, 6 
WklyNC (Pa.) 147 (holding that a 
libel for adultery cannot be amended 
by alleging desertion). ; 

16. Israel v. Israel, 54 App. Div. 
408, 66 NYS 777; Bannister v. Ban- 
nister, 29 L. J. P. & M. 53. See also 
Austin v. Austin, 41 L. J. P. & M. 8 
(holding that since cruelty is neces- 
sarily within the knowledge of the 
injured party at the time the plead- 
ing is made, amendments adding new 
charges of cruelty should not be al- 


of which cases cruelty was set up by 

amendment). 

toe Bechtel v. Bechtel, 18 Pa. Dist. 
18. Gibson v. Gibson, 18 Pa. Dist. 

671, 86 Pa, Co. 145. 


19. See infra this section; and 
generally Pleading [31 Cyc 434]. 

20. Owens v. Owens, (N. J. Ch.) 
66 A 929. 

21. Magill’s App. 59 Pa. 430. 


22. Daly v. Hosmer, 102 Mich. 392, 
60 NW 758; Harrison v. Harrison, 94 
Mich. 559, 54 NW 275, 34 AmSR 364. 

23. Clutton yv. Clutton, 108 Mich. 
267, 66 NW 52, 31 LRA 160; Daly 
v. Hosmer, 102 Mich. 392, 60 NW 
758; Harrison v. Harrison, 94 Mich. 
559, 54 NW 275, 34 AmSR 364; Moore 
v. Moore, 130 N. C. 333, 41 SE 943. 

24. Ill.—Carter v. Carter, 152 Ml. 
434, 28 NE 948, 38 NE 669. 

Mich.—Cole v. Cole, 193 Mich. 655, 
160 NW 418; Hall v. Hall, 172 Mich. 
210, 1837 NW 536. 

Mo.—Rea v. Rea, 174 Mo. A. 715, 
161 SW 278; Garver v. Garver, (A.) 
130 SW 369; Rose v. Rose, 129 Mo. 
A. 175, 107 SW 1089. 


N. H.—Adams y. Adams, 20 N. H. 
299, 51-AmD 219. 

N. C.—O’Connor v. O’Connor, 109 
ING Ox 1395-23: SHaeet; sackson Ve 


Jackson, 105 N. C. 433, 11 SE 173. 

Pa.—Penndorf v. Penndorf, 25 Pa. 
Dist.-517. 

R. I.—Walker v. Walker, 97 A 598. 

Tenn.—Anderson vy. Anderson, 3 
Tenn. Civ. A. 423. 

Eng.—Bunyard v. Bunyard, 32 L. J. 
P. & M. 176. 

See also Pleading [31 Cyc 448]. 

[a] Where proof of the date of 
the offense differs from that alleged, 
an amendment is properly allowed 
changing the date in the pleading to 
eonform with the proof. Grove’s 
App., 37 Pa, 443. 

25. Green v. Green, 26 Mich. 437. 

26. Crawford v. Crawford, 54 Pa. 
Super. 304, 310 (where one portion of 
plaintiff's prayer indicated that she 
sought an absolute divorce, but from 
another portion of the prayer it was 
apparent that she sought a limited 
divorce with alimony, the petition 
could be amended to conform to the 


tion, she asked for a decree that could 
not be granted if prayed for is no 
reason why she was not entitled to 
a divorce allowed by the statute’). 

27. Shequin v. Shequin, 161 Wis. 
133, 152 NW, 823. 

28. Mass.—Willard v. Willard, 4 
Mass. 506. 

Pa.—Wanamaker v. Wanamaker, 10 
Phila. 466. 

R. I.—Capwell v. Capwell, 21 R. I. 
101, 41 A 1005. 

Be ra v. Philbrick, 27 Vt. 

B. C.—Plowman v. Plowman, 14 B. 
Cee 4 

[a] Signature by next friend.— 
Where a wite*suing for divorce signs 
the libel, her next friend need not 
sign it. Grissom v. Grissom, 8 Wkly 
NC (Pa.) 484. 

{[b] Qonstruction of statute.—A 
statute requiring a petition to be 
signed by petitioner if of legal age to 
consent to marriage means fourteen 
years for males and twelve years for 


females. Capwell v. Capwell, 21 R. I. 
TOI) 417A 1005. 

29. Gould v. Gould, 1 £4Mete. 
(Mass.) 382. 
Bron; Daniels v. Daniels, 56 N. H. 
meat Philbrick y. Philbrick, 27 Vt. 

32. Wanamaker v. Wanamaker, 10 
Phila, (Pa.) 466. 

33. Del.—Naudain v. Naudain, 24 


Del. 248, 75 A 609. 
Ga.—McLauchlin v. McLauchlin, 
128 Ga, 653, 58 SH 156. 
Mich.—Green vy. Green, 26 Mich. 
437; Briggs v. Briggs, 20 Mich. 34. 
Mo.—Robertson v. Robertson, 270 
Mo. 137, 192 SW 988; Hinkle v. Love- 
lace, 204 Mo. 208, 226, 102 SW 1015 
[cit Cyc]; Stevens v. Stevens, 170 Mo. 
A, 322, 156 SW 68. 
N. C.—Grant v. Grant, 159 N. C. 
528, 75 SE 734; Johnson v. Johnson, 
142 N. C. 462, 55 SE 341; Foy v. Foy, 


So IN Ono 0% 

Pa.—Bush v. Bush, 21 Pa. Dist. 
744; Chambers v. Chambers, 20 Pa. 
Co. 41. 

Wash.—Burdick v. Burdick, 7 


Wash. 
[a] 


b30, 8b P45. 
In Missouri the petition must 
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of the petition is not required,** but verification of 
When required by stat- 
ute, verification is a jurisdictional prerequisite,** but 
Verification on information 
and belief has been held sufficient under a statute 
requiring a complaint to be under oath.®* 
the original bill for divorce is properly verified, an 
amendment thereto need not be verified,’® although 
an exception to this rule has been made where di- 
voree is sought on the ground of adultery.*° It has 
been held that a statute requiring defendant to an- 
swer the petition under oath does not require a cross 
petition to be sworn to,*! but where a cross petition 
in an action for divorce prays for extraordinary 
equitable relief, it must be verified.*? here th 
charge is adultery, the weight of authority is in 
favor of relieving defendant from the necessity of 


the answer is required.*° 


otherwise it is not.®* 


verifying the answer.** 


[§ 323] J. Affidavit Accompanying Complaint. 


in person. 


be sworn to b laintiff 
ee A. 322, 


Stevens v. Stevens, 170 Mo. 
156 SW 68. ’ 

{b] Xn Louisiana in a suit for sep- 
aration from bed and board, where 
plaintiff alleges that defendant is an 
aksentee, the petition must be_veri- 
fied by affidavit. Whitney v. Finne- 
gan, 129 La. 572, 56 S 512. 

34. Slocum v. Slocum, 86 Ark. 469, 
111 SW 806; Musselman vy. Mussel- 
man, 44 Ind. 106. 

{a] In Arkansas under the ex- 
press provisions of the statute, 
pleadings in divorce suits need not be 
verified. Slocum v. Slocum, 86 Ark. 
469, 111 SW 806. : 

35. See statutory provisions. 

[a] In Indiana defendant must 
answer the petition under oath if re- 
quired to do. so by the petitioner. 
Musselman v. Musselman, 44 Ind. 
106. 

36. Robertson v. Robertson, 270 
Mo. 1387, 192 SW 988 [aff 178 Mo. A. 
478, 168 SW 266]; Grant v. Grant, 
159 N. C. 528, 75 SE 734; Johnson v. 
Johnson, 142 N. C. 462, 55 SH 341. See 
also infra § 323. 

37. Musselman y. Musselman, 44 
Ind. 106; Darrow v. Darrow, 43 Iowa 
411; McCraney v. McCraney, 5 Iowa 
232, 68 AmD 702. 

88. Naudain v. Naudain, 24 Del. 
248, 75 A 609; Burdick v. Burdick, 7 
Wash. 533, 35 P 415. 

39. Tackaberry v. Tackaberry, 101 
Mich. 102, 59 NW 400; Garver v. Gay- 
ver, (Mo, A.) 130 SW 369; Rea v. 
Rea, 174 Mo. A. 715, 161 SW 278. 

40. Green v. Green, 26 Mich. 437 
(where divorce is sought on the 
ground of adultery, a strict adher- 
ence to settled practice and to all the 
forms prescribed for the attainment 
of justice should be most inflexibly 
required, and amendments to the bill 
must be verified in the same manner 
that is prescribed for the verifica- 
tion of the original bill). 


41. Musselman vy. Musselman, 44 
Ind. 106. 
42. McLauchlin v. McLauchlin, 128 


Ga. 653, 58 SE 156. 

[a] Thus where a husband sued 
his wife for divorce, and she filed 
an answer by way of cross petition, 
praying for alimony and injunction, 
in so far as it prayed for extraordi- 
nary equitable relief, it was subject 
to be stricken if not verified. Mc- 
Lauchlin y. McLauchlin, 128 Ga. 653, 
58 SE 156 


43. Anthony v. Anthony, 11 N. J. 
Eq. 70; Bray v. Bray, 6 N. J. Eq. 27: 
Miller v. Miller, 1 N. J. Eq: 386; 


Anable v. Anable, 24 HowPr (N. Y.) 
92; Sweet v. Sweet, 15 HowPr (N. Y.) 
169. Contra Olney vy. Olney, 7 AbbPr 
CN. Y.). 350. 

44. Ind.—Wills v. Wills, 176 Ind. 
631, 96 NE 763; Brown v. Brown, 138 
Ind. 257, 37 NE 142; Estes v. Estes, 
79 Ind. 363; Hoffman vy. Hoffman, 
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Where 


Where the 


(A.) 119 NE 18; Stewart v. Stew- 
art, 28 Ind. A. 378, 62 NE 1023. 

Mich.—MeWilliams v. Lanawee Cir. 
Judge, 142 Mich. 226, 105 NW 611. 

Mo.—Robertson v. Robertson, 270 
Mo. 137, 192 SW 988; Hinkle v. Love- 
lace, 204 Mo. 208, 102 SW 1015. 

N. C.—Moore v. Moore, 130 N. C. 
333, 41 SI 943; Nichols v. Nichols, 128+ 
N. C. 108, 38 SE 296; Ladd vy. Ladd, 
121° N. C.-118, 28 SH 190; Dickinson 
Baie Oly ENE C. e32its9 -AmD 

08. 


Pa.—Helt v. Helt, 7 Pa. Dist. 746. 

Tenn.—Fitzpatrick v. Fitzpatrick, 
131 Tenn. 54, 173 SW 444. 

{a] The New Jersey Divorce Act 
(2 Comp. St. [1910] p 2032) § 8, pro- 
viding that the court shall not have 
jurisdiction of a cause for divorce 
unless petitioner annex to his peti- 
tion his oath that his petition is not 
made by any collusion, means an oath 
that the jurisdiction is not invoked 
by collusion, and so is not satisfied 
by an oath that “the complaint made 
in the petition,’ that is, the grava- 
men of the petition, the stated cause 
for divorce, was not made by collu- 
sion. Welch v. Welch, 85 N. J. Eq. 
508, 97 A 292. 

[b] Limited divorce.—In New Jer- 
sey the affidavit of noncollusion must 
be annexed to a petition from bed 
and board. Brant v. Brant, 71 N. J. 
Ea. 66, 71 A 350. 

45. Ind.—Smith v. Smith, 185 Ind. 
75, 113 NE 296; Wills v. Wills, 176 
Ind. 631, 96 NE 763. 
-Mich.—McWilliams vy. Lenawee Cir. 
Judge, 142 Mich. 226, 105 NW 611; 
Ayres vy. Gartner, 90 Mich. 380, 51 
NW 461. 

Mo.—Hinkle v. Hinkle, 204 Mo. 208, 
102 SW 1015; Robertson v. Robert- 
son, 178 Mo. A. 478, 163 SW 266. 

N. J.—Welch v. Welch, 85 N. J. Ea. 
508, 97 A 292. 

N. C.—Grant v. Grant, 159 N. C. 
528, 75 SE 734; Clark v. Clark, 133 
N. C. 28, 45 SE 342; Hopkins vy. Hop- 
kins, 1382 N. C. 22, 43 SE 508; Nich- 
ols» v.. Nichols, 128° N. ‘G) 108, 38° SE 


296. 

Tenn.—Rayl v. Rayl, (Ch.) 64 SW 
309; De Armond v. De Armond, 92 
Tenn. 40, 20 SW 422. 

[a] The reason is that “all of 


these requirements of the statute are 
for the benefit of society, and not for 
the benefit of the parties. They are 
intended to guard against the bad 
faith and collusion of the ‘parties. 
The application must show a clean 
and meritorious case under the stat- 
ute before the Court can take juris- 
diction of the cause. The statutory 
affidavit is an essential part of the 
application, and without it there is 
no jurisdiction.” De Armond v. De 
Armond, 92 Tenn. 40, 46, 20 SW 422. 

46. Smith vy. Smith, 185 Ind. 75, 
113 NE 296. 

47. Eastes v. Eastes, 79 Ind. 363; 
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In some states the statute requires the complaint to 
be accompanied by an affidavit showing, among other 
things, good faith, absence of collusion, and resi- 
dency of plaintiff in the state for the prescribed 
time,** and the affidavit is jurisdictional,‘ and can- 
not be waived,*® but a substantial compliance with 
the statute is sufficient.** 
where it is provided that the affidavit shall be sworn 
to before a certain officer, if is sufficient if sworn 
to before another officer qualified to administer 
oaths,*® although it should not be taken before a 
notary who is attorney for the affiant,*® and an 
affidavit taken before a foreign notary without the 
clerk’s certificate as to his authority to administer 
oaths is not sufficient.°° 
the affidavit should be allowed on timely request in 
the lower court,®*! and if the affidavit is defective, 
the failure of the adverse party to object thereto 
until a hearing of the cause is a waiver of the objec- 


And it has been held that 


Amendment of defects in 


Stewart v. Stewart, 28 Ind. A. 378, 62 
NE 1023; Moore v. Moore, 130 N. C. 
333, 41 SH 943. : 
[a] Thus (1) if the petition, it- 
self sworn to by petitioner before the 
clerk, contains the matters required 
to be stated in the affidavit, it is 
sufficient. Stewart v. Stewart, 23 
Ind. A. 378, 62 NE 1023. To same 
effect Miller vy. Miller, 55 Ind. A. 644, 
104 NE 588. (2) Under a statute re- 
quiring that the bill shall be verified 
by an affidavit that complaint is not 
made out of levity, or by collusion 
with defendant, but in sincerity and 
truth, for the causes mentioned in 
the bill, the affidavit in omitting the 
word “levity,” and in substituting 
the word “purposes” in place of the 
required “causes,” was not fatal. 
Fitzpatrick v. Fitzpatrick, 131 Tenn. 
54, 173 SW 444. (3) A statute, pro- 


viding for the accompaniment of a. 


complaint for divorce by affidavit of 
plaintiff that the facts alleged in the 
complaint are true to the best of his 
knowledge and belief, is satisfied by 
plaintiff's oath that the complaint is 
true of his own knowledge, except as 
to those matters therein stated on in- 
formation and belief, and as to them 
he believes it true, particularly 
where it alleges no facts on -informa- 
tion and belief. Grant v. Grant, 159 
N. C. 528, 75 SE 734. (4) But an affi- 
davit that plaintiff (naming her) ‘be- 
ing duly sworn, says she has heard 
read the foregoing complaint; that 
the facts set forth therein are true, 
of her own knowledge, except the 
facts therein set forth on informa- 
tion and belief, and, as to them, she 
believes it to be true” was held in- 
sufficient under a statute which pro- 
vided that plaintiff seeking a divorce 
shall file with the complaint an affi- 
davit that the facts are true, to the 
best of his knowledge and belief; 
that the complaint is not made out 
of levity or by collusion, nor for the 
mere purpose of being freed from 
each other, but in sincerity, for the 
cause mentioned in the complaint; 
that the facts-in the complaint set 
forth have existed, to  plaintiff’s 
knowledge, at least six months prior 
to the filing thereof; and that plain- 
tiff has been a resident of the state 
for two years preceding the filing of 
the complaint. Hopkins v. Hopkins, 
P32) Ni ©, 22) 437 SRYShOR: 

48. Brown v. Brown, 138 Ind. 257, 
37 NE 142; Hastes v. Hastes, 79 Ind. 
363; Garrett v. Garrett. 4 WklyNC 
(Pa.) 240 (semble). Contra Reeves v. 
Reeves, 12 Phila. (Pa.) 188; Grissom 
v. Grissom, 8 WklyNC (Pa.) 484. 

49. Walker v. Walker, 13 Pa. Dist. 
aie: Goewey v. Goewey, 42 Pa. Co. 


50. Smith v. Smith, 185 Ind. 75, 
113 NE 296 [rev (A.) 110 NE 1013]. 
51. Fitzpatrick v. Fitzpatrick, 131 
Tenn. 54, 173 SW 444. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


§§ 323-326] 


tion.®2 


affidavit.53 


[§ 324] K. Bill of Particulars.5¢ While neither 
party in a divorce proceeding is entitled as a 
matter of right to a bill of particulars,®> a bill of 
particulars may be ordered in the discretion of the 
court where the acts complained of in the complaint 
or cross complaint are alleged in general terms.°® 
Thus it has been held that, if the allegation of mar- 
riage is general and is denied in the answer, defend- 
ant is entitled to a bill of particulars as to the time, 
place, and circumstances of the marriage in order to 
So where divorce is sought on 
the ground of adultery, a bill of particulars should 
be required where the allegations of the complaint 
are indefinite as to the time and place of the com- 
mission of the adultery, and the name of the parti- 
ceps criminis is not given;°’ but the court is not war- 
ranted in requiring complainant to specify the pre- 
cise time, if the place is definitely alleged and the 


prepare for trial.5? 


An amended complaint setting up a new 
ground for divorce should be accompanied by the 
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/ 


his family.® 


[19 C.J.] 123 


name of the corespondent is given,°® regardless of 
the fact that plaintiff expects to establish the charge 
by circumstantial evidence;®° nor should plaintiff 
be required to furnish a bill of particulars where 
the complaint alleges that defendant is living in 
adulterous intercourse with a woman.*! 

[§ 325] L. Impertinent Allegations. 
will be considered impertinent in a pleading which 
can in any event: be material to the pleader, either as 
a cause of action or ground of defense or in relation 
to matters incidentally involved in the suit.®? 
where divorce is sought on the ground of adultery, 
charges of cruelty in the petition should be stricken 
out as impertinent,®* and in an action for separation 
based on cruelty the bill should not contain charges 
of adultery,®* although it is not impertinent in a 
suit for separation based on cruelty to allege acts 
of violence and misconduct on the part of defendant 
toward complainant’s children and other members of 


Nothing 


But 


XIII. ISSUES, PROOF, AND VARIANCE °6 


[§ 326] A. In General. 


52. Holcomb v. Holcomb, 100 
Mich. 421, 59 NW 170; Hackney v. 
Hackney, 9 Humphr. (Tenn.) sp 


53. Holloman vy. Holloman, 
N.C, “15, 3% SE 68: 

54. Bill of particulars generally 
see Pleading [31 Cyc 565]. 

55. Mitchell v. Mitchell, 61 N. Y. 
398; De Carrillo v. De Carrillo, 53 
Hun 359, 6 NYS 305, 17 NYCivProc 


220; Knox vy. Knox, 79 Mise. 648, 
140 NYS 856. 
56. 15 


Del.—Addicks y. Addicks, 
Del. 388, 41 A 78. 

Mass.—Harrington v. Harrington, 
107 Weee: 329. 

N. Y.—Cardwell v. Cardwell, 12 
aun 92; Gruber v. Gruber, 167 NYS 

Pa.—Garrat v. Garrat, 4 Yeates 
244; Hartje v. Hartje, 15 Pa. Dist. 
602 (holding, however, that the order 
cannot be enforced by attachment); 
Edwards v. Edwards, 3 Pittsb. 333; 
Butler v. Butler, 8 PittsbLegJ 390; 
Shisler v. Shisler, 19 WklyNC 130; 
Bartol v. Bartol, 18 WklyNC 8; Lord 
v. Lord, 16 WklyNC 496. 

R. I—Mumford y. Mumford, 13 

ARs UE eA BS) 
{a] Affidavit for bill.—(1) Where 
the complaint is indefinite as to the 
time and place of the misconduct and 
the charges are denied by . verified 
answer, a motion for a bill of par- 
ticulars will be granted on the affi- 
davit of defendant’s attorney. Kirk- 
land v. Kirkland, 39 Misc. 423, 80 
NYS 21. (2) But an affidavit made 
by defendant’s attorney will not be 
sufficient where it fails to show that 
defendant himself is ignorant of the 
individual or of the time and place 
where the adultery is alleged to have 
taken place. De Carrillo v. Carrillo, 
53 Hun 359, 6 NYS 305, 17 NYCivProc 
220; Knox v. Knox, 79 Misc. 648, 140 
NYS 356. 

57. Bullock v. Bullock, 85 Hun 
373, 32 NYS 1009 (holding, however, 
that he would not be entitled thereto 
before answer); Brinckle v. Brinckle, 
10 Phila. (Pa.) 144. 

58. Adams v. Adams, 16 _ Pick. 
(Mass.) 254; Furthmann v. Furth- 
mann, 155 App. Div. 202, 139 NYS 
1055; Weis v. Weis, 123 App. Div. 
409, 107 NYS 1061; Bush v. Bush, 103 
App. Div. 588; 93 NYS 159; Knox v. 
Knox, 79 Misc. 648, 140 NYS. 356; 
Kirkland v. Kirkland, 39 Misc. 423, 
80 NYS 21; Hunter v. Hunter, 38 
Mise. 672, 78 NYS 243; Geimer v. 
Geimer, 161 NYS 415; Yauck v. 
Yauck, 161 NYS 413; Weedon v. Wee- 
don, 34 Pa. Super. 358; Hartopp v. 
EYATvOpD, ile buds Donde Adm, 78. 

[a] Rule applied—(1) A com- 


Generally speaking, the 
parties to a divorce suit, as in other cases, are con- 


plaint which abounds with such 
phrases as “divers other men” and 
“divers other places,’ which would 
permit plaintiff to show adulteries 
committed anywhere, with any man, 
within two years, was so sweeping 
that a motion for a bill of particu- 
Jars should be granted. Furthmann 
v. Furthmann, 155 App. Div. 202, 139 
NYS 1055. (2) An answer alleging 
that during enumerated months of a 
year plaintiff at various times and 
places within and around New York 
city was guilty of adultery with a 
person named, who supported plain- 
tiff, is indefinite; and, on motion for 
a bill of particulars, defendant must, 
to the extent of his knowledge of the 
times and places at which the adul- 
tery was committed, set forth the 
particulars. Weis v. Weis, 123 App. 
Div. 409, 107 NYS 1061. 

{b] Sufficiency of compliance with 
order.—Under an order to give fur- 
ther and better particulars of the 
dates and places when and where al- 
leged acts of adultery extending over 
ten months were committed, petition- 
er must give the best particulars 
which he can extract from the wit- 
nesses upon whom he relies to prove 
his case, and it is not a sufficient 
compliance with Such an order to al- 
lege generally that respondent and 
corespondent were constantly meet- 
ing, and were in respondent’s bed- 
room together, and that they were 
frequently out riding and driving 
alone together, from which the court 
will be asked to infer that they com- 
mitted adultery. Hartopp v. Har- 
toppy (1 ed. PD & Adm: 78: 

59. Krause vy. Krause, 73 App. 
Div. 509,°77 NYS 203, 11 NYAnnCas 
194; Ketcham: v. Ketcham, 32 App. 
Div. 26, 52 NYS 961; De Carrillo v. 
Carrillo, 53 Hun 359, 6 NYS: 305, 17 
NYCivProec 220; Oviatt v. Oviatt, 14 
Mise. 127, 35 NYS 654; Carpenter v. 
Carpenter, 17 NYS 195. 

60. Krauss v. Krauss, 73 App. 
Div. 509, 77 NYS 203, 11 NYAnnCas 


61. Carpenter v. Carpenter, 17 
NYS 195. 

62. Anonymous, 15 AbbPrNS 
(N. Y.) 311; Hopper v. Hopper, 11 


Paige (N. Y.) 46. 
[31 Cye 637]. 

{a] Thus in a suit based on adul- 
tery, any collateral fact may be al- 
leged, the admission of which by de- 
fendant would be material either in 
establishing the general allegations 
of the bill, or in determining the na- 
ture of the relief to which plaintiff 
may be entitled. Casey v. Casey, 2 
Baro. (CNY) Oo: 


See also Pleading 


fined to the issues made by the pleadings,®’ but in 
some jurisdictions the court may hear any testi- 


Impertinent allegations as affecting 
petition to set aside decree see infra 
430 


63. Pullen v. Pullen, (N. J. Ch.) 
1 A 896; Monroy v. Monroy, 1 Edw. 


(N. Y.). 382 
64. Snover v. Snover, 10 N. J. Eq. 
261; Klein v. Klein, 34 N. Y. Super. 


48, 11 AbbPrNS 450, 42 HowPr 166. 


65. Perry: v. Perry, 1 “Barb. Ch. 
CNG Yin) e516: 
66. Issues, proof, and variance 


generally see Pleading [31 Cyc 670]. 
67. Colo.—Walker v. Walker, 60° 


ColoVrsli.= lobe ke) 332. iCairnesieyv. 
Cairnes, 29° Colo. 260, 68 P 238, 93 
AmSR 55. 


aoe .—Trubee v. Trubee, 41 Conn. 


Ga.—Anglin v. Anglin, 145 Ga. 822, 
90 SE 73. 

Iowa.—Pooley v. Pooley, 178 Iowa 
19, 157, NW ‘129. 

Md.—Wheeler v. Wheeler, 101 Md. 
427, 61 A 216. 

Minn.—Rose_v. Rose, 132 Minn. 
340, 156 NW 664. 

Mo.—Rea v. Rea, 174 Mo. A. 715, 
161 ones 278. 
one” Y.—Morrell v. Morrell, 3 Barb. 

N. C.—Dowdy v. Dowdy, 154 N. C. 
556, 70 SE 917. 

Pa,—Hexamer v. Hexamer, 42 Pa. 
Super. 226. 

Tex.—Fitzgerald Vv. Fitzgerald, 
(Civ. A.) 168 SW 452. 

Va.—Cra@ig v. Craig, 118 Va. 284, 
87 SE 727. 

Wis.—Patrick v. Patrick, 139 Wis. 
463, 121 NW 130, 131 AmSR 1067. 

{a] Thus (1) where a divorce was 
sought by a wife on the ground of 
abandonment, it was proper to refuse 
to admit evidence to show that de- 
fendant had been guilty of embezzle- 
ment. Wheeler v. Wheeler, 101 Md. 
427, 61 A 216. (2) On a jury trial, in 
a suit for divorce, where the only is- 
sue framed is as to the adultery of 
the respondent, and recrimination is 
not set up in the answer, the trial 
judge commits no error in refusing 
to admit evidence of the libelant’s 
adultery. Jackson v. Jackson, 49 Pa. 
Super. 18. (3) In a divorce action for 
adultery, an allegation of the com- 
plaint that the acts of adultery were 
committed without plaintiff's pro- 
curement and without his consent, 
and that plaintiff has not voluntarily 
eohabited with defendant since his 
discovery of the commission of the 
adultery, which was denied by the 
answer, did not raise an issue as to 
plaintiff's abandonment of defend- 
ant. Kinney v. Kinney, 149 N. C. 
321, 63 SE 97. (4) In a wife’s di- 


jee F19 COG] 


mony showing that plaintiff is not entitled to a de- 
eree, although defendant has made no formal an- 


swer.®8 


[§ 327] B. Necessity of Proof of Allegations. 
The complainant must ordinarily prove the essential 
allegations of his complaint,°? as, for example, the 
residence of plaintiff for the statutory period,’° and 
the marriage of the parties," if the marriage is de- 
But it has been held that, 
where a petition for divorce alleging a statutory 
ground is later amended by alleging another stat- 
utory ground, a divorce may be granted upon proof 
of the second ground, although the first one 1s not 
proved.”* Where defendant files a cross petition for 
divorce, relief may be granted him solely on evidence 


nied by the answer.” 


introduced by plaintiff."4 
[§ 328] C. 


the trial should correspond.”® 


under a general charge.*® 


vorce suit on the ground of cruelty, 
evidence of the husband’s dishonesty 
in dealing with third persons is in- 
admissible. Anglin v. Anglin, 145 Ga. 
$22, 90 SE 73. 

[b] A general denial (1) puts in 
issue the desertion charged, and any 
evidence tending to show that the 
separation and living apart were with 
plaintiff's consent is admissible. Pat- 
rick v. Patrick, 139 Wis. 463, 121 NW 
130, 181 AmSR 1067. (2) The court, 
in a suit for a separation for the 
eruel and inhuman treatment of the 
husband, who pleads a general denial 
only, is not confined to finding in the 
negative on the respective charges; 
but the question whether she was 
justified in leaving her husband is 
fairly within the issues. Silberstein 
v. Silberstein, 156 App. Div. 689, 141 
NYS 376 [rey on other grounds 218 
NueY. 525, 1173 NE. 496). 

[ce] Thegitimacy of child.—Gen. 
Rules Pract. rule 75, requiring a hus- 
band who attempts to question the le- 
gitimacy of any of his wife’s chil- 
dren distinctly to allege in his com- 
plaint that they are or that he be- 
lieves them to be illegitimate, pre- 
vents the testing of the legitimacy 
of a child born before the marriage 
unless the question is presented by 
the complaint, notwithstanding Code 
Civ. Proc. § 1760 permits the deter- 
mination, as one of the issues in the 
case, of the legitimacy of a child 
born after the offense charged. Tul- 
ly v. Tully, 28 Misc. 54, 59 NYS 818. 

{d] Irrelevant and scandalous 
testimony not within the pleadings 
should be excluded, although exhibit- 
ing abundant 
Muller v. Muller, 6 Pa. Dist. 176, 18 
Pa. Co. 400. 

68. Hartman y. Hartman, (Tex. 

Civ. A.) 190 SW 846. See also supra 
§ 288. But see McConkey v. Mc- 
Conkey, (Tex. Civ. A.) 187 SW 1100, 
1105 (where, in holding that the low- 
er court properly excluded evidence 
of cruelty in an action for divorce 
on the ground of abandonment, the 
court said: “Nor do we think ap- 
pellant’s reasons for filing the di- 
vorce suit other than the ground al- 
leged material. ..-. The divorce suit 
was based on abandonment, and not 
upon any conduct on appellee’s part 
that may have humiliated appellant 
or constituted cruelty in any de- 
gree’’). 
Ark.—Johnson vy. Johnson, 122 
276, 182 SW 8s97: Kientz v. 
Kientz, 104 Ark. 381, 149 SW 86: 
Shelton y. Shelton, 102 Ark. 55, 143 
SW 110; Sisk v. Sisk, 99 Ark. 94, 136 
SW 987. 


Variance—1. In General. 
general rule, as in all other actions, that the allega- 
_ tions contained in the pleadings and the proof on 
But failure to make 
out a special charge of desertion contained in a peti- 
tion for divorce does not preclude proof of desertion 
So, also, an allegation of 


grounds for divorce.- 


Lee 5591; Collins vy. Collins, 28 Pa. 
10. 


DIVORCE 


the marriage of 


a variance.*8 


specified.®+ 
It is a 


any other person 


Cal.—Bennett v. Bennett, 28 Cal. 
599; Coleman v. Coleman, 23 Cal. A. 
423, 138 P 362. 

Tll.— Paul v. Paul, 201 Ill. A. 595. 

Me.—Turner v. Turner, 3 Me. 398. 

Mo.—Clark vy. Clark, 191 Mo. A. 
278, 177 SW 1077. 

N. Y.—Arborgast v. Arborgast, 8 
HowPr 297. 

Pa.—Weedon v. Weedon, 34 Pa. Su- 
per. 858; Penndorf v. Penndorf, 25 
PA MDIST.. ADlb te 

Tex.—McLean v. Randell, (Civ. A.)_ 
135 SW 1116. 

“The statements:of the complaint 
for a divorce are not taken as true 
because of the failure of the defend- 
ant to answer, or his or her admis- 
sion of their truth, and must be 
proved.” Johnson y. Johnson, 122 
Ark. 276, 278, 182 SW 897. To same 
effect Flynn v. Flynn, 171 Cal. 746, 
154 P 837: 

[a] Jurisdictional facts—It is 
not enough that plaintiff in a divorce 
suit plead facts giving the court ju- 
risdiction; she must prove them. 
Claris Clank, soli MoOsmAcm ois mele ae 
SW _ 1077. 

70. Bennett v. Bennett, 28 Cal. 599; 
Coleman vy. Coleman, 23 Cal. A. 4238, 
138 P 362. See Flynn v. Flynn, 171 
Cal. 746, 154 P 837 (proof of residence 
is necessary notwithstanding admis- 
sion in defendant’s' answer); Gamblin 
v. Gamblin, 52 Tex. Civ. 479, 114 SW 
408 (failure to allege and prove resi- 
dence cannot be waived). 

71. Schmidt v. Schmidt, 29 N. J. 
Eq. 496; Dietrich v. Dietrich, 128 App. 
Div. 564, 112 NYS 968; Belyew v. Bel- 
yew Chex: + CivsyAw)i 32) Siw, 40: 

72. Fox v. Fox, 25 Cal. 587; Paul 
v. Paul, 201 Ill. A. 595; Hill v. Hill, 
2 Mass. 150. 

73. Barrett v. Barrett, (Iowa) 166 
NW 685. 


74 Glasscock v. Glasscock, 94 
Ind. 163. , 
Colo.—Cairnes vy. Cairnes, 29 


260, 68 P 233, 98 AmSR 55; 
Rosenfeld v. Rosenfeld, 21 Colo. 16, 
40 P 49. 

AiO LEUNG v. Trubee, 41 Conn. 


Ky.—Wallace v. Wallace, 171 Ky. 
192, 188 SW 331. 

Mo.—Lagerholm v. Lagerholm, 133 
Mo. A. 306, 112 SW 720. 

Nebr.—Kikel v. Kikel, 25 Nebr. 256, 
41 NW 180. 

N. J.—Zule v. Zule, 1 N. J. Hq. 96. 

N. Y.—Anonymous, 17 AbbPr 48. 

N. C.-—Foy v. Foy, 35 N. CG. 90. 

Pa.—Kershaw v. Kershaw, 5 Pa. 


47.- 


sion of proof of a common-law marriag 
amendment may be allowed, in a proper case, to cure 


[8s | 326-329 . 


the parties authorizes the admis- 
e. Caran 


[§ 329]. 2. As to Adultery. Where adultery is 
the charge, the essential allegations of the complaint 
as to the time, place, and person with whom the 
offense was committed should ordinarily be proved 
as laid.7? Thus where the complaint alleges the com- 
mission of adultery at certain times and at particu- 
lar places, evidence of prior adultery will not in it- 
self afford ground for divoree,*° and where a single 
act of adultery is relied on and the particular time 
is specified in the complaint, the proof should be 
confined to the precise time of the offense as so 
It has also been held that if the piace 
is particularly specified, proof of adultery at another 
place is insufficient,’? although in some jurisdictions 
this rule is not strictly applied where there is an 
appearance for defendant.** 
particular person is alleged, proof of adultery with 


So if adultery with a 


is not sufficient.6+ If, however, the 


adultery is alleged to have been committed with per- 


“An allegation, without proof, 
passes for nothing,—proof, without 
an allegation, passes for nothing.” 
HO VaNe Oss ODEN On, o0 moor 

[a] Thus (1) where a petition al- 
leges misconduct of defendant de- 
stroying petitioner’s happiness and 
defeating the purposes of the mar- 
riage, adultery cannot be proved. Tru- 
bee v. Trubee, 41 Conn. 36. (2) Where 
plaintiff alleged that he was a resi- 
dent of B county, on proof that he 
was a resident of J county, the suit 
was properly dismissed, although the 
question of jurisdiction was not 
raised by plea in abatement. Lager- 
holm v. Lagerholm, 133 Mo. A. 306, 
112 SW 720. (38) Where a bill alleges 
cruelty as a ground of divorce and 
it appears that defendant had a for- 
mer wife living at the time of his 
marriage with plaintiff, her request 
for a judgment of- nullity must be 
refused. Zule v. Zule, 1 N. J. Eq. 96. 

76... (Grady ava GLadyennGNa so aoe) 
64 A 440. 

77. Cuneo v. De Cuneo, 24 Tex. 
Civ. A. 436, 59 SW 284. 

78. See Balswic v. Balswic, 179 
Til. A. 118 infra § 329 note 84 [a]. 

79. Jowa.—Buswell vy. Buswell, 146 
Iowa 52, 124 NW 770. 

Mich.—Bennett v. 24 
Mich. 482. : 

N. H.—Adams v. Adams, 20 N. H. 
aR 51 AmD 219. 


Bennett, 


- J.—Prince (y., Prince, 20. Nad. 
Eq. 310. 

Se Y.—Ferrier v. Ferrier, 4 Edw. 

Oh.—Farnsworth v. Farnsworth, 


8 OhS&CP 171. 

But see infra § 339. 

[a] Time of commission.—The of- 
fense must be shown to have been 
committed so near the time alleged 
that the variance shall not operate 
to the prejudice of defendant. Schef- 
fling v. Scheffling, 44 N. J. Eq. 438, 15 
Pe Miller v. Miller, 20 N. J. Eq. 

{[b] Adultery after filing of bill— 
The acts of adultery must be proved 
to have occurred befere the filing of a 
bill for divorce, or it will not be 
granted. Ferrier v. Ferrier, 4 Edw. 
GN; Y)_ 296. 

80. Buswell v. Buswell, 146 Iowa 
52, 124 NW 770. 

81. Bennett v. Bennett, 24 Mich. 
482; Farnsworth vy. Farnsworth, 8 
OhS&CP 171. 

82. Adams v. Adams, 20 N. H. 
299, 51 AmD 219; Prince v. Prince, 25 
Noid ec OL 0E 

83. Washburn Washburn, 8 
Mass. 131. 


Vv. 


ait 329-331] 


sons unknown to complainant, proof of adultery 
with any persons identified in the evidence may be 
permitted,®> provided that they were not known to 
complainant.®¢ 

[§ 330] 3. As to Cruelty. Where cruelty is al- 
leged as a ground for divorce, the particular acts 
relied on in the complaint to establish it must be 
substantially proved as alleged,§* although nonessen- 


DIVORCE 


(19C.J5.] 125. 


tial cireumstances need not be proved precisely as 
set forth.8® And the proof should be limited to the 
particular acts of cruelty relied upon as constituting 
the ground for divorce,®® although the court may 
take into account other acts of cruelty explanatory 
of the relations of the parties and tending to corro- 
borate the specific acts alleged.°° 


XIV. EVIDENCE 


[§ 331] A. Burden of Proof and Presumptions. 
The general rules of law concerning the burden of 
proof and presumptions are applicable in suits for 
divoree.*+ Plaintiff bears the burden of establish- 
ing the allegations of the complaint.°? If it is as- 
serted as a ground for divorce, plaintiff must prove 
habitual ‘drunkenness.°*, A nonresident defendant 
who files a cross complaint must prove the resi- 
dence of plaintiff within the state for the statutory 
period.°* Defendant on the other hand as a rule 
bears the burden of establishing affirmative de- 
fenses set up in the answer,®® as for example, jus- 
tification for his apparent misconduct.°® 

Adultery. If plaintiff asserts adultery as a 
ground for divorce, he must prove the adultery,°’ 
and where the facts relied on to establish adultery 
Hey igo. ePrince Vv. Prince, 2b N. J. Haq: 
310; Miller v. Miller, 20 N. J. Eq. 
216; Mills v. Mills, 18 N. J. Hq. 444; 
Mondano y. Mondano, 122 NYS 731; 
Germond v. Germond, 6 Johns. Ch. 
(N. Y.) 347, 10 AmD 335. 


[a] Amendment.— A complaint 
charged adultery with one Bachtus 


23 Pa. Co. 4389. 
91. 
74 A 125; Lyon v. 


Rico 477. 
section. 
92. 


763; Sites v. Sites, 
And see infra § 341. 
Thomas y. Thomas, (N. J. Ch.) 


134 P 650; Pujals v. Carlo, 
And see cases infra this 


Tll.—Kinkaid v. Kinkaid, 


may import innocence as well as guilt, they must 
be held to import innocence;°§ but persons who 
have been cohabiting illicitly are presumed to con- 
tinue their criminal intercourse so long as they 
live under the same roof,®® and echabitation hay- 
ing begun meretriciously will be presumed to have 
so continued in the absence of elear proof of a 
subsequent marriage,t although the existence of 
an adulterous relation between a wife and a man 
other than her husband prior to the marriage raises 
no presumption of its continuance subsequent to 
the marriage.? : 

Antenuptial pregnancy. If asserted as a ground 
for divorce, the burden is on plaintiff to prove fraud 
in concealing antenuptial pregnancy.’ 

Desertion. To obtain a divorce on the ground 


—ePa-Distw192) 93.. McCraw v. McCraw, 171 Mass. 
146, 50 NE 526. 

{a] Presumption of continuance.— 
When gross and confirmed habits of 
intoxication are shown before separa- 
tion of the spouses, they are pre- 
sumed to continue, in the absence of 
evidence to the contrary. McCraw v. 


Lyon, 39 Okl. 111, 
7 Porto 


256 


about seven years before. The testi- 
mony showed the offense to have been 
committed with one Pochtus at a 
later date. It was held that in the 
absence of any objection on the 
ground of variance at the trial or 
of any motion for continuance on the 
ground of surprise, it was not revers- 
ible error to allow the complaint to 
be amended changing the name Bach- 
tus to Pochtus, as the names could 
be so pronounced as to be idem so- 


nans. Balswic v. Balswic, 179 Ill. A. 
118. f 
85. Adams v. Adams, 20 N. H. 299, 


51 AmD 219. 


sé. Miller v. Miller, 20 N. J. Eq. 
216; Mills v. Mills, 18 N. J. Eq. 444. 
non Ala.—David v. David, 27 Ala. 
222. 

Fla.—Bratton v. Bratton, 62 Fla. 
442, 56 S 411. 

Ill.—Shoup v. Shoup, 106 Ill. A. 


167. 

Iowa.—Cole v. Cole, 23 Iowa 433. 

Minn.—Westphal v. Westphal, 81 
Minn, 242, 838 NW 988; Segelbaum Vv. 
Segelbaum, 39 Minn. 258, 39 NW 492. 

Tex.—Allen v. Allen, (Civ. A.) 128 
SW 697. 

gs. Allen v. Allen, (Tex. Civ. A.) 
128 SW 697 (in an action for divorce 
for cruel treatment, a requested 
charge requiring plaintiff to prove by 
a preponderance of evidence that de- 
fendant on one occasion seized her by 
the hair, snatched her around, and 
slammed her head and body violently 
against the bedstead many times, was 
objectionable, as the substance of the 
issue would have been established 
by proof that defendant slammed her 
head, but not her body, or her body 
and not her head, against the bed- 
stead once, and not several times). 
See also cases supra note 87. _ 

89. Kan.—Winterburg v. Winter- 
burg, 52 Kan. 406, 34 P 971. 


Mass.—Ford y. Ford, 104 Mass. 
198. 
N. J.—Chadwick v. Chadwick, 52 


N. J. Eq. 539, 28 A 1051. 

N. C.—McQueen vy. McQueen, 
By eka Sy ta I 

Wash.—Branscheid v. Branscheid, 
27 Wash. 368, 67 P 812. 

90. Wellman v. Wellman, 191 Ill. 
A. 514; Thorp vy. Thorp, Wright (Oh.) 
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Till. 548, 100 NE 217; Grosvenor v. 
Grosvenor, 194 Ill. A. 652. 

Ky.—Shepherd v. Shepherd, 174 Ky. 
615, 192 SW 658. 


Mass.—Keenan v. Keenan, 219 
Mass. 107, 106 NE 568. 
Mo.—Clark v. Clark, 191 Mo. A. 


278, 177 SW 1077; Gruner v. Gruner, 
183 Mo. A. 157, 165 SW 965. 

N, J.—Garcin v. Garcin, 62 N. J. Eq. 
189, 50 A 71; Weigel v. Weigel, 60 
IN. J. Bq. 322, 47 \ALsts3. 

N. Y.—Dietrich v. -Dietrich,. 128 
App. Div. 564, 112 NYS 968; Linden v. 
Linden, 86 Barb. 61. 

Or.—Luper v. Luper, 96 P 1099. 

Pa.—Naylor v. Naylor, 59 Pa. Su- 
per. 547; Halpine v. Halpine, 52 Pa. 
Super. 80; Snedeker v. Snedeker, 26 
Pa. Dist. 117. 

Tenn.—Williams v. Williams, 1 
Tenn, Civ. A. 538. 

Wash.—Summerville v. Summer- 
ville, 31 Wash. 411, 72 P 84. 

W. Va.—Anderson v. Anderson, 78 
W. Va. 118, 88 SE 653. 

See also cases infra this section. 

“Nothing is to be taken in favor of 
the applicant by presumption or in- 
tendment, as to the facts, even in the 
case of a default in answering, or at 
the hearing.” Linden v. Linden, 36 
Barb GNi YY.) 62/663. 

[a] Proof of neglect.—Where di- 
vorce is sought by the wife on the 
ground of neglect to provide suitable 
maintenance, the burden is on her to 
prove that the husband was of suffi- 
cient ability and that his neglect to 
provide maintenance was wanton and 
eruel. Keenan v. Keenan, 219 Mass. 
107, 106 NE 568. 

[b] Good faith.—Where the issue 
of plaintiff's good faith is directly 
raised by defendant’s proof in a di- 
vorce case, the burden of meeting the 
issue is on plaintiff. Percival v. Per- 
cival, 106. App. Div. 111, 94 NYS 
909 [aff 186 N. Y. 587 mem, 79 NE 
1114 mem]. 

{c] Duress.—Where duress is al- 
leged as the ground for divorce, the 
burden is on plaintiff to prove facts 
constituting the duress and that he 
did not ratify the marriage by exer- 
cising marital rights after constraint 
was removed from him. Shepherd vy. 
Shepherd, 174 Ky. 615, 192 SW 658. 


McCraw, 171 Mass. 146, 50 NE 526. 
94. Coleman v. Coleman, 23 Cal. A. 
423, 138 P 362. 


95. See cases infra this section. 
96. Cal,—Morrison v. Morrison, 20 
Cal. 431. 


Ky.—Orr v. Orr, 8 Bush 156. 

La.—Bernard v. Lay, 128 La. 7338, 
55S") 3363 

N. J.—Wurth v. Wurth, (Ch.) 104 A 
644; Purnell v. Purnell, 70 A 187. 

N. Y.—Johannessen v. Johannessen, 
70 Misc. 361, 128 NYS 892. 

Pa.—Klopfer’s App., 1 Mon. 81; Re- 
nard v. Renard, 60 Pa. Super. 386; 
Ingram v. Ingram, 58 Pa. Super. 522; 
Mendenhall v. Mendenhall, 12 Pa. Su- 
as 290; Flick v. Flick, 24 Pa. Dist. 

97. Ill—Ovenu v. Ovenu, 201 Tl. 
A. 607; Hale v. Hale, 197 Ill. A. 361. 

N. J.—Farrow v. Farrow, 70 N. J. 
Ha.ee 775. 60m An LLO8? 

N. Y.—Taylor v. Taylor, 123 App. 
Div. 220, 108 NYS 428; Tatum v. Ta- 
tum, 88 Misc. 674, 151 NYS 448. 

Py errr a v. Allen, 18 Pa. Dist. 

Tex.—Williams v. 67 
Mex. 198) 2. SW 823. 

Vt.—Bradish v. Bliss, 35 Vt. 326. 

Eng.—N. v. N., 9 Jur. N. S. 1203. 

98. Carter v. Carter, 62 Ill. 439; 
Thiess v. Thiess, 124 Md. 292, 297, 92 
A 922 [cit Cye]; Pollock v. Pollock, 
TL NEY. 13st ~Poilon™ v, 7 Poillon sens 
App. Div. 127, 79 NYS 545; Steffens v. 
Steffens,” 16 eDaly 868, 11 “Nive 424% 
Conway v. Conway, 87 Misc. 414, 75 
NYS 760; Pfeiffer v. Pfeiffer, 9 NYS 
28; Donnelly v. .Donnelly, 63 HowPr 
(N. Y.) 481. See infra § 344. 

99.. 2Smithsirve® ‘Smith; 194 
(N. Y.) 432, 27 AmD 7%. 

1. Dietrich 'v.. Dietrich, 128° Appi. 
Div. 564, 112 NYS 968. 

2ivitazor) Vik Razor, 42> Til AL’ 604, 
See infra § 3538. 

3. McCulloch v. McCulloch, 69 
Tex. 682, 7 SW 593, 5 AmSR 96. 

[a] Presumption of fatherhood.— 
(1) Where a wife gives birth to a 
fully developed child three and a half 
months after marriage, the presump- 
tion is that the husband is the father. 
McCulloch v. McCulloch, 69 Tex. 682, 
7 SW 593; 5 AmSR 96. (2) But this 
presumption is rebuttable. Harrell v. 


Williams, 


Paige 


126 [190.J.] 


of desertion, plaintiff must prove the desertion, 
and that it was without plaintiff’s consent,° and 
according to some authorities that it was without 
If the desertion under the statute 
must be willful and malicious, the burden is on 
plaintiff to show that it was willful and malicious,’ 
and also that it continued to be willful and ma- 
licious during the statutory period,’ or if under 
the statute it must be willful and obstinate, the 
burden is on him to show both willfulness and ob- 
stinacy,? and that. it so continued during all of 
Where it is alleged that 
complainant was compelled to separate from her 
husband because of his gross cruelty and that such 


justification.® 


the statutory period.?° 


Harrell, (Tex. Civ. A.) 42 SW 1040. 
And see infra § 360. 

4 Ark.—Johnson vy. Johnson, 107 
Ark. 262, 154 SW 503. 

Mada.—Tompkey v. Tompkey, 130 Md. 
292, 100 A 283. 

Mass.—Foster v. Foster, 225 Mass. 
183, 114 NE 200. 

N. J.—Rogers v. Rogers, 18 N. J. 
Hq. 445. 

Pa.—Hinchcliff v. Hinchcliff, 20 Pa. 
Dist. 484; Hague v. Hague, 18 Pa. 
Dist. 735; Allen v. Allen, 18 Pa. Dist. 
734; Tannenbaum v, Tannenbaum, 18 
Pa. Dist. 271, 36 Pa. Co. 476; Hanni- 
gan v. Hannigan, 14 YorkLegRec 18. 

Porto Rico.—Loaiza y. Caballero, 6 
Porto Rico 55. 

W. Va.—Reynolds v. Reynolds, 68 
W. Va. 15, 69 SE 381, AnnCas1912A 
889; Tillis v. Tillis, 55 W. Va. 198, 46 
SE 926. 

Eng.—Smith v. Smith, 28 L. J. P. 
& M. 27. 

{a] Circumstances and manner of 
the desertion must be shown, so that 
the court may determine whether de- 
fendant intended to abandon plaintiff 
and when such abandonment com- 


menced. Rogers vy. Rogers, 18 N. J 
Eq. 445. 
{b] Presumptions arising from 


separation.—(1) Desertion cannot 
be inferred from the fact that the 
parties do not live together. Rey- 
nolds v. Reynolds, 68 W. Va. 15, 69 
SE 381, AnnCas1912A 889; Tillis v. 
Tillis, 55 W. Va. 198, 46 SE 926. (2) 
But the presumption will be that they 
separated by mutual consent. Cooper 
v. Cooper, 37 Pa. Super. 246. 

{c] Ordinary presumption of death 
after seven years’ absence cannot be 
utilized to defeat an action for di- 
vorce against the absent party on the 
ground of desertion. Spiltoir v. Spil- 
toir, 72 N. J. Hg. 50,64 A 96. 

5. Foster v. Foster, 225 Mass. 1838, 
114 NE 200; Wood v. Wood, 63 N. J. 
Eq. 688, 53°A 51; Grant v. Grant, 36 
N. J. Eq. 502; Sergent v. Sergent, 33 
N. J. Eq. 204 [rev on other grounds 
36 N. J. Eq. 644]; Taylor v. Taylor, 
28 N. J. Eq. 207; Stone’v. Stone, 25 
N. J. Eq. 445; Bowlby v. Bowlby, 25 
N. J. Eq. 406 [aff 25 N. J. Eq. 570]; 
Jennings v. Jennings, 13 N. J. Eq. 38. 

6. Ky.—Pope v. Pope, 161 Ky. 104, 
170 SW 504; Adair v. Adair, 104 SW 
365, 31 KyL 956. 

Mass.—Foster y. Foster, 225 Mass. 
183. 114 NE 200. 

Mo.—Hogsett v. Hogsett, (A.) 186 
SW 1171. 

Pa.—Snedeker y. Snedeker, 26 Pa. 
Dist. 117; Hague v. Hague. 18 Pa. 
vibe 735; Allen v. Allen, 18 Pa. Dist. 

34. 

Tex.—Besch v. Besch, 27 Tex. 390. 

W. Va.—Crouch v. Crouch, 78 W. 
Va. 708, 90 SE 235; Reynolds v, Rey- 
nolds, 68 W. Va. 15, 69 SE 381, Ann 
Cas 1912A 889; Tillis v. Tillis, 55 W. 
Va. 198, 46 SE 926. 
: Wis.—Gleason v. 

4. 

“The burden is on him (plaintiff) 
to show affirmatively that he is not 
only the injured, but the innocent, 
party.” Hogsett v. Hogsett, (Mo. A.) 
186 SW 1171, 1173. 

7. Hague v. Hague, 18 Pa. Dist. 


Gleason, 4 Wis. 
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Connivance. 
735; Allen v. Allen, 18 Pa. Dist. 734; 


Ceroné vy. Cerone, 15 Pa. Dist. 817. 
8. Kurniker v. Kurniker, 54 Pa. 
Super. 196. 


9. Rogers v. Rogers, 81 N. J. Eq. 
311, 88 A 370; Wood v. Wood, 63 N. J. 
Eq. 688, 58 A _51;,Loux v. woux, 57 N. 
J. Eq. 561, 41 A 358; Tracey v. Tra- 
cey, (N. J: Ch.) 43. A 713; Payne v. 
Payne, (N. J. Ch.) 28 A 449; Ogilvie 
v. Ogilvie, 37 Or. 171, 61 P 627. 

10. Orens vy. Orens 88 N. J. Eq. 
29, 102 A 436. 

11. Seeley v. Seeley, 64 N. J. Ha. 
1, 53 A 387; Herold v. Herold, 47 N. J. 
Eq. 210, 20 A 375, 9 LRA 696; Starkey 
v. Starkey, 21 N. J. Eq. 135; Frush v. 
Frush, (N. J.’Ch.) 20 A 261. 

{a] Presumption as to good faith. 
—There is no presumption, in a hus- 
band’s action for divorce for aban- 
donment, that a prior suit by the 
wife for divorce, for the purpose of 
bringing which she left her hus- 
band, was instituted in good faith. 
Redford v. Redford, 162 Mo. A. 127, 
144 SW 125. 


12. Grosvenor v. Grosvenor, 194 
Tll. A. 652; Tierney v. Tierney, 169 
Mich. 600, 135 NW 654. 

13. Kinkaid v. Kinkaid, 256 Ill. 


548, 100 NE 217 [rev 168 Ill. A. 333]; 


Grosvenor v. Grosvenor, 194 Ill. A. 
652. See also supra § 280. ‘ 
14. Kinkaid v. Kinkaid, 256 Ml. 


548, 100 NE 217 [rev 168 Ill. A. 333]; 
Grosvenor v. Grosvenor, 194 Ill. A. 
652.: See also supra § 280. 

{a] There is no presumption that 
impotency is incurable. Hobbs v. 
Hobbs, 10 Cal. A. 97, 101 P 22. 


. 15. Dietrich v. Dietrich, 128 App. 
Div. 564, 112 NYS 968. 
16. Summerville v. Summerville, 


31 Wash. 411, 72 P 84. 

[a] The exception to the rule that 
a marriage ceremony may be pre- 
sumed from evidence of cohabitation 
and repute is where a public or crim- 
inal offense is involved in the failure 
of the parties to celebrate the mar- 
riage in accordance with the pre- 
scribed law, and has no application to 
the civil action for divorce in which 
the fact of marriage is in issue. 
Summerville v. Summerville, 3L 
Wash. 411, 72 P 84. 

17. Harris v. Harris, 8 Ill. A. 57; 
Stymiest v. Stymiest, 4 Pa. Dist. 305, 
16 Pa. Co. 236. See also supra § 76. 

fa] Thus when a prior marriage 
between one of the spouses and a 
third person is shown, it does not 
overcome the presumption of the va- 
lidity of the later marriage, in the 
absence of evidence that the former 
spouse was then alive. And although 
it is shown that at the time of the 
second marriage the former spouse 
was living, the presumption of the 
validity of that marriage is not over- 
come, in the absence of evidence that 
the former spouses had not been di- 
vereced. Harris v. Harris, 8 Ill. A. 
57; Stymiest v. Stymiest, 4 Pa. Dist. 
305, 16 Pa. Co. 236. 

{b] Presumption as to validity of 
first ox second marriage.—(1) When 
a prior marriage of one of the spous- 
es to a third person is shown, it will 
nevertheless be presumed that the 
obstacle thereby raised to another 
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4 misconduct constitutes desertion, the burden of 
proof is on her to show that fact. _ 

Impotency. A party suing for a divorce on the 
ground of impotency has the burden of proving the 
existence of the defect,!? that it existed at the 
time of the marriage,!® and that it is ineurable.** 
The burden is on plaintiff to show a 
valid and existing marriage;1° but a marriage cere- 
mony sometimes may be presumed from evidence 
of cohabitation and repute.'® 1 o 
a ground for divorce, the burden‘is on plaintiff to 
prove the existence of a prior marriage between 
defendant and a third person.? 

If pleaded as a defense, defendant 


When relied on as 


. ¢ : 
marriage has been in some way re- 


moved. Hunter vy. Hunter, 111 Cal. 
261, 48 P 756, 52 AmSR 180, 31 LRA 
411. (2) Where a woman. who had 


been deserted by her husband mar- 
ried another, over six, but less than 
seven, years after the last marriage 
of the former husband, the presump- 
tion as to the validity of the second 
marriage will prevail over the pre- 
sumption of the continuance of the 
former husband’s life. Johnson v. 
Johnson, 114 Ill. 611, 3 NE 232, 55 
AmR 883. (8) When a prior mar- 
riage between one of the spouses and 
a third person is shown, it does -not 
overcome the presumption of the va- 
lidity of the later marriage, in the 
absence of evidence that the former 
spouse was then living, especially 
where he had left home long before 
the second marriage and has not been 
heard from during the lapse of a long 
period since that marriage. Wagoner 
v. Wagoner, 128 Mich. 635, 87 NW 
898. (4) And although it is shown 
that at the time of the second mar- 
riage the former spouse was living, 
the presumption of the validity of 
that :narriage is not overcome, in the 
absence of evidence that the former 
spouse had not been divorced. Mc- 
Kibbin v. McKibbin, 139 Cal. 448, 73 
1e2y MabZse (5) But where the rela- 
tion of husband and wife between de- 
fendant and a third person was still 
subsisting at the time of the mar- 
riage of the petitioner to defendant, 
the presumption is in favor of the 
validity of the first marriage. Lind- 
say v. Lindsay, 42 N. J. Eq. 150, 7 A 
666. (6) Where in an action for a 
separation defendant pleaded as a de- 
fense a former valid marriage of 
plaintiff, he had the burden of proyv- 
ing the validity of such marriage 
and overcoming the presumption that 
the second marriage was valid. Jo- 
hannessen vy. Johannessen, 70 Misc. 
361, 128 NYS 892. (7) See also Mar- 
riage [26 Cyc 877]. 

[c] Presumption of marriage per 
verba de presenti.—The fact that the 
parties went to another state for the 
purpose of solemnizing a marriage 
which they desired kept secret, and 
plaintiff always spoke of the ceremo- 
ny aS a “marriage ceremony,” al- 
though always claiming it to be void, 
raised a sufficient presumption that 
the ceremony of marriage was per 
verba de presenti and not de futuro, 
so as to overcome the contrary pre- 
sumption arising from the fact of a 
subsequent marriage to another per- 
son. Davis v. Davis, 1 AbbNCas 
CN, Y..) 140. 

{d] Presumption of marriage from 
long cohabitation.—Plaintiff sought a 
divorce from his wife on the ground 
of a prior existing marriage on her 
part. The defense was the invalidity 
of such prior marriage, in that the 
husband, at the time thereof, had 
been previously married in Sweden, 
which marriage was in force at 
the time of defendant’s second mar- 
riage. There was no record evidence 
of the marriage in Sweden, but it wa3 
shown that the alleged husband co- 
habited with a woman there as his 
wife, held her out to the world as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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must prove connivance,'* although it has been held 
that plaintiff is required to show absence of con- 
nivance where default is made by defendant.*? 

Condonation. If condonation is relied on as a 
defense, the burden is on defendant to prove it;?° 
but since condonation of an offense is presumed 
from a continuance of marital cohabitation subse- 
quent to its commission with full knowledge of it,?4 
or from lapse of time,?? the burden may be shifted 
to plaintiff to show that the circumstances were 
such that the cohabitation did not constitute con- 
donation.?° 

[§ 332] B. Admissibility—1. Admissions and 
Confessions. The admissions of a plaintiff are com- 
petent evidence to defeat a divorce,** notwithstand- 
ing the statute provides that the cause shall be 
heard independently of the admissions of either 
party.2° And while admissions or confessions of 
guilt by defendant are not alone sufficient to en- 
title plaintiff to a decree,?® they are, unless for- 
bidden by statute,?* admissible in connection with 
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other evidence,?® notwithstanding the statute pro- 
vides that no divorce can be granted on the con- 
fessions of either of the parties,?® but it is other- 
wise if the statute provides that a decree shall be 
rendered upon evidence independent of the confes- 
sions or admissions of either party.°° The time and 
place of the admissions need not be fixed to ren- 
der them admissible.*1 A confession is not ad- 
missible, however, unless it is the voluntary act of 
the party making it.*? 

[§ 333] 2. Character and Reputation; Motive. 
The general rule is that unless directly put in issue 
evidence is not admissible to show the general char- 
acter,** or the general reputation,** of either party 
to a suit. But general reputation as to particular 
vices which are directly in issue is admissible,°° 
although reputation for general good character has 
been held not admissible to rebut an attack upon 
the character in a particular respect.2° Where 
adultery is charged, evidence of reputation has been 
held admissible to prove the good character of de- 


such, that she was publicly recog- 
nized as such, and that unless she 
was such the law would not have 
allowed their cohabitation. It was 
held sufficient to impose on plain- 
tiff the burden of rebutting the pre- 
sumption of marriage arising from 
those facts. Degnan v. Degnan, 17 
NYS 883. 

18. Farace v. Farace, 1 NYCivProc 
419, 61 HowPr 61. 

19. Emmons v. Emmons, Walk. 
(Mich.) 532; Ivison v. Ivison, 29 Misc. 
240, 61 NYS 118 [aff 156 App. Div. 913 
mem, 141 NYS 1111 mem]; Hanks v. 
Hanks, 3 Edw. (N. Y.) 469. 

[a] In New York Code Civ. Proc. 
§ 1757, requiring plaintiff to prove 
the material allegations of the com- 
plaint in case defendant makes de- 
fault, and rule 73 of the supreme 
court, providing that when the action 
is based on adultery, ‘‘unless it is 
averred in the complaint that the 
adultery charged was committed 
without the consent, connivance, priv- 
ity, or procurement of the plaintiff, 
and that plaintiff has not voluntarily 
cohabited with defendant since the 
discovery thereof, judgment shall not 
be rendered for the relief demanded 
until plaintiff proves such facts by 
affidavit,’ do not require plaintiff, 
where defendant contests the action, 
to furnish proof of such facts when 
not alleged in the complaint. Low- 
enthal v. Lowenthal, 157 N. Y. 236, 51 
NE 995; McCarthy v. McCarthy, 143 
N. Y. 235, 38 NE 288. 

20. Ala.—Waters v. Waters, 76 S 
867. 

Ill.—Klekamp v. Klekamp, 275 Ill. 
98, 113 NE 852, AnnCasl1918A_ 663; 
Randall v. Randall, 175 Ill. A. 392. 

N. J.—Lever y. Lever, 85 N. J. Ea. 
345, 97 A 946; Redding v. Redding, 
(Ch.) 85 A 712; Greims v. Greims, 80 
Ney deeds seco oo At LOUL: “Graham 
oP Graham, 50) NioJ. ‘Hq. Ol, 25 A 
358. 

N. Y.—Merrill v. Merrill, 41 N. Y. 
App. Div. 347, 58 NYS 508. 


Pa.—kKoch v. Koch, 62 Pa. Super. 
607. 

21. See supra § 196. 

{a] Presumption not conclusive.— 


The presumption arising from co- 
habitation may be rebutted by the 
accompanying circumstances. Whis- 
pell v. Whispell, 4 Barb. (N. Y.) 217; 
Sayles v. Sayles, (R. I.) 103 A 225. 

[b] Plaintiff’s knowledge of de- 
fendant’s guilt will not be presumed, 
but must be proved by defendant. 
Odom v. Odom, 36 Ga. 286. 

22. Hitchins v. Hitchins, 140 Ill. 
326, 29 NE 888 [aff 41 Ill. A. 82]; 
Smith vw. Smith, 43 N. H. 234; Fel- 
lows v. Fellows, 8 N. H. 160. 

Lapse of time as laches see supra 

226. 


23. Burns v. Burns, 60 Ind. 259; 
Stevens v. Stevens, 14 N. J. Eq. 374; 
[19 C. J.—9] 


Kane v. Kane, 3 Edw. (N. Y.) 389; 
Sayles v. Sayles, (R. I.) 103 A 225. 
24. Cralle y. Cralle, 79 Va. 182; 
Alia v. Tillis, 55 W. Va. 198, 46 SH 
[a] Admission by letter.—Where 
divorce is resisted because of peti- 
tioner’s adultery, a letter written by 
him confessing the commission there- 
of, although not signed or delivered 
to any person, is admissible. Len- 
ning v. Lenning, 176 Ill. 180, 52 NE 


46. 
Tillis v. Tillis, 55 W. Va. 198, 
46 SE 926. 

26. See infra § 350. 

27. See statutory provisions. 

28. Conn.—Morehouse v. More- 
house, 70 Conn. 420, 39 A 516. 

Del.—Bancroft v. Bancroft, 27 Del. 
95-85 Ae 561. 

D. C.—Holden v. Matteson, 38 App. 
128; Michalowicz v. Michalowicz, 25 
App. 484. 

Ga.—Jchns v. Johns, 29 Ga. 718. 
isn amis t v. Bell, 15 Ida. 7, 96 P 


Ill.— Grosvenor v. Grosvenor, 194 
Til. A. 652: 
Iowa.—Lyster v. Lyster, 1 Iowa 


> kan—May v. May, 71 Kan. 317, 80 
Te 
Me.—Vance v. Vance, 8 Me. 132. 


Minn.—Hertz v. Hertz, 126 Minn. 
65, 147 NW 825. 
Miss.—Fulton y. Fulton, 36 Miss. 


517: 
Rene H.—White v. White, 45 N. H. 
N. J.—Lindsay y. Lindsay, 42 N. J. 
Eq. 150, 7 A 666; Summerbell v. Sum- 
merbell, S7aNE ose Eq. 603; Berckman 
v. Berckman. LOAN LES Eq. 122 [aff 
17 N. J. Eq. 4535, Clutch ‘v. Clutch; 2 
N. nee ok 474. 
Y.—Monypeny v. Monypeny, 171 
aioe Div, 134, 157 NYS 11; Doeme v. 
Doeme, 96 App. Div. 284, 89 NYS 215; 
Lyon v. Lyon, 62 Barb. 138; Devan- 
bagh v. Devanbagh, 5 Paige 554, 28 
AmD 443 note; Betts v. Betts, 1 
Johuss, Ch.v9 7. 
Pa.—Matchin v. Matchin, 6 Pa. 337, 
47 AmD 466. 
61 Tex. 


559; St afford v. Stafford, 41 Tex, LLL; 
Hanna v. Hanna, 3 Tex. Civ. A. 51, 
21 SW 720. 

[a] Confessions of paramour.—In 
an action for divorce for adultery, 
confessions of defendant’s paramour 
in his absence are inadmissible. 
Howard v. Howard, 77 N. J. Eq. 186, 
U8eA 195. 

29. King v. King, 28 Ala. 315; Ev- 
ans v. Evans, 41 Cal. 103; Burke v. 
Burke, 44 Kan. 307, 24 P 466, 21 Am 
SR 283. 

380. N. C.—Toole v. Toole, 112 N. C. 
152, 16 SEH 912, 34 AmSR 479; Steele 
Ve, wvcecio: Lot Ne C6315 910 -SH-707; 
Perkins vy. Perkins, 88 N. C. 41. 


Oh.—Bascom v. Bascom, Wright 
632; Brainard v. Brainard, Wright 
354. 

Tex.—Endick v. Endick, 61 Tex. , 
559; Stafford v. Stafford, 41 Tex. 111; 
Hanna v. Hanna, 3 Tex. Civ. A. 51, 
21 SW 720. 

Va.—Hampton vy. Hampton, 87 Va. 
eee 12 SE 340; Cralle v. Cralle, 79 Va. 
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W. Va.—Trough v. Trough, 59 W: 
Va. 464, 473; 53 SE 630, 115 AmSR 
940, 4 LRANS 1185, 8 AnnCas 837 


[quot Cyc]. 
teen Balswie v. Balswic, 179 Ill. A. 
32. Perkins v. Perkins, 59 N. J. 


Eq. 515, 46 A 173 (where the hus- 
band procured by threats his wife’s 
signature to a corfession of adul- 
tery); Summerbell v. Summerbell, 37 
N. J. Eq. 603; Derby v. Derby, 21 N. 
J. Eq. 36; Callender vy. Callender, 53 
HowPr (N. Y.) 364. 

33. Ark.—Poe v. Poe, 93 Ark. 426, 
124 SW 1029. 

Conn.—Humphrey v. Humphrey, 7 
Conn, 116. 

Ga.—DuBose v. DuBose, 75 Ga. 753. 

Tll.— Berdell v. Berdell, 80 Ill. 604. 

Me.—Sullivan v. Sullivan, 92 Me. 
84, 42 A 230. 

34 Poe v.Poe, 93 Ark. 426, 124 
SW 1029; Breedlove v. Breedlove, 27 
Ind. A. 560, 61 NE 797; Evans v. Ev- 
ans, 93 Ky. 510, 20 SW 605, 14 KyL 
628; Dwyer v. Dwyer, 2 Mo. A. 17. 

[a] General reputation for moral- 
ity in the neighborhood cannot be 
proved, where no attack has been 
made on the general character of the 
party. Breedlove v. Breedlove, 27 
Ind. A. 560, 61 NE 797. 

{b] General reputation for good 
or bad temper of either party cannot 
be shown. Evans vy. Evans, 93 Ky. 
510, 20 SW 605, 14 KyL 628; Dwyer v. 
Dwyer, 2 Mo. A. 17 [rev on other 
grounds 66 Mo. 391, 27 AmR 359]. 

35.- Graft -v. “Graft, 76° Ind. 136; 
O'Bryan vi O%Bryan, 13 Mo. 16 ws 
AmD 128; Miller v. Miller, 14 Mo. A. 
418. See also DuBose v. DuBose, 75 
Ga. 753 (the alleged grounds for di- 
vorce may be of such a nature as to 
bear directly upon defendant’s charac- 
ter, such for instance as a charge of 
cruelty consisting of a forced, vulgar, 
and excessive exercise of marital 
rights, in which case defendant may 
take the initiative and prove good 
character). 

[a] Thus where alleged cruelty 
consists of the husband’s false accu- 
sations against his wife’s chastity, 
she may show her good character. 
Graft v. Graft, 76 Ind. 136. 

386. Berdell vy. Berdell, 80 Ill.. 604. 
See also Sullivan v. Sullivan, 92 Me. 
84, 42 A 230 (holding that where the 
issue is whether the libelee has since 
the marriage contracted a habit of 
intoxication, evidence of her reputa- 
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fendant,37 although it is not admissible as _sub- 
stantive proof of adultery.** But in some Jjuris- 
dictions evidence is not admissible, although adul- 
tery is charged, to prove the good character of 
either the defendant,® or the corespondent.*° 
Plaintiff’s motive in bringing the action is not ma- 
terial,#! except for the purpose of testing his or 
her eredibility as a witness.*? ; 

[§ 334] 3. Indecency. The mere indecency 
of disclosures is not sufficient for the exclusion of 
evidence which is relevant and material and neces- 
sary for the purposes of the suit.** 

[§ 335] 4. Opinions. The opinions or con- 
clusions of witnesses as to the facts in issue are 
not generally admissible,** although in an action by 
a wife for a divorce on the ground of cruelty, 
where the acts of cruelty are shown, the opinion 
of those in a position to know the effect of the 
eruelty upon her, that it would be unsafe for her 
to live longer with defendant, has been admitted.*° 

[§ 336] 5. Evidence of Residence. The resi- 
dence of plaintiff may be proved in the same man- 
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[§§ 333-338 


ner as other essential facts.*® 

[§ 337] 6. Evidence of Particular Offenses— 
a. Adultery—(1) In General. Adultery may be 
established not only by direct evidence of the com- 
mission of the offense,*? but also by indirect or cir- 
cumstantial evidence.*8 In the ecclesiastical courts 
where adultery was charged, witnesses were per- 
mitted to express their impressions and belief as 
to whether the offense had been committed;*® and 
it seems that there was once a disposition to tol- 
erate the English rule in the United States.°° But 
the rule that the opinions and conclusions of wit- 
nesses as to the facts in issue are not admissible,°! 
has been generally applied by our courts to ac- 
tions based on adultery,®>2 unless the conclusions are 
warranted by the facts testified to.°? Whatsoever 
the character of the evidence offered, its admissi- 
bility is ordinarily governed by the rules of evi- 
dence applied in civil cases generally.®** 

[§ 338] (2) Circumstantial Evidence—(a) In 
General. Indirect or circumstantial evidence is ad- 
missible to prove adultery,®°®> as for instance, evi- 


tion for sobriety before marriage is! 
not admissible). | 

37. Hilker v. Hilker, 153 Ind. 425, 
55 NE 81; O'Bryan v. O’Bryan, 13 Mo. 
16, 53 AmD 128; Warner v. Warner, 
69 N. H. 137, 44 A 908. See also Har- 
per v. Harper, Wright (Oh.) 283 
(holding that plaintiff's general rep- 
utation for chastity may be inquired 
into, but not as to specific acts). 

{a] The reason for this rule is 
that a charge of adultery brings in 
issue defendant’s good character 
and reputation and also partakes of 
the nature of a criminal offense. 
O’Bryan v. O’Bryan, 13 Mo. 16, 53 
AmD 128. 

38. Ark.—Poe v. Poe, 93 Ark. 426, 
124 SW 1029. 

Conn.—tlumphrey v. Humphrey, 7 
Conn. 116. 

Ill—Carter v. Carter, 62 Ill. 439; 
Thomas vy. Thomas, 51 Ill. 162. 

Ky.—Evans v. Evans, 93 Ky. 510, 
20 SW 605, 14 KyL 628. 

Mich.—Marble vy. Marble, 36 Mich. | 
886 (holding that such evidence is 
subsidiary, subordinate, and inciden- 
tal to the substantive proof, and 
serves merely to explain the con- 


duct of the parties toward each 
other). 
~~ H.—Washburn v. Washburn, 5 


eels Sy 
N. J.—Miller v. Miller, 20 N. J. Eq. 


113, 67 NYS 43. 

phrey, 7 Conn. 116; Yallaly v. Yallaly, 
40. Van Horn v. Van Horn, 5 Cal. 
41. Wille v. Wille, 

581, 103 A 74. vugeye ade 

Abernathy, 8 Fla. 243 (holding, how- 

conducted in a spirit of delicacy, 
44. Leaning v. Leaning, 25 N. J. 

269; Sheffield v. Sheffield, 3 Tex. 79. 

witnesses may conclude, or what they 

234. 


216. 
N. Y.—Budd v. Budd, 55 App. Div. 
89. Van Horn v. Van Horn, 5 Cal. 

A. 719, 91 P 260; Humphrey v. Hum- 

39 Mo. 490: Talley v. Talley, 215 Pa. 

281, 64 A 523, 29 Pa. Super. 535. 

A. 719, 91 P 260; Cowan v. Cowan, 16 

Colo. 335, 26 P 934. 

88 N. J. Eq. 

581, 103 A 74. 

42. Wille v. Wille, 

43. Melvin v. Melvin, 58 N. H. 569, 
42 AmR 605. See also Abernathy v. 
ever, that the courts should require 
the examination of witnesses to be 
avoiding vulgar and obscene lan- 
guage). 

Eq. 241; Richards v. Richards, 37 Pa. 

225; Hassett v. Hassett, 18 Pa. Co. 
“The court must be informed what 

the respondent has done; not what 

may regard as the character of his 

conduct.” Edmond’s App., 57 Pa. 232, 
Opinion evidence as to adultery see 

infra § 337. 


45. Myers v. Myers, 83 Va. 806, 6 
BE 630. 


46. Bernou v. Bernou, 15 Cal. A. 
341, 114 P 1000; Sewall v. Sewall, 122 
Mass. 156, 23 AmR 299; Townsend v. 
Townsend, 2 R. I. 150. 


[a] Ex parte affidavits are inad- 
Dias. Townsend y. Townsend, 2 


(b] That defendant had been often 
seen in the place which he claimed 
as his residence is admissible as 
tending to prove residence at that 
place. Bernou v. Bernou, 15 Cal. A. 
341, 114 P 1000. 

[c] A voting list of a town with- 
out evidence that a person’s name 
was placed thereon at his request, 
and a tax list with a memorandum of 
“paid” against his name are inadmis- 
sible in his favor to show that his 
domicile was in that town. Sewall v. 
Sewall, 122 Mass. 156, 23 AmR 299. 

47. Goldie v. Goldie, 39 Misc. 389, 
79 NYS 357. See Poe v. Poe, 93 Ark. 
426, 124 SW 1029 (holding that adul- 
tery can be proved only by evidence 
of actual occurrences of adulterous 
intercourse and not by presumption). 


48. See infra § 338. 
49. Atkinson v. Atkinson, 2 Add. 
Eccl. 484, 2 EngEccl 387; Elwes v. 


Elwes, 1 Hagg. Const. 2€9, 4 EngEccl 
401. See Crewe v. Crewe, 3 Hagg. 
Eccl. 123, 128, 5 EngEccl 45 (where 
Lord Stowell said: “The. court, 
though it cannot rely on the opinion 
of the witnesses, has a right to know 
their impression and belief, whether 
the crime was committed or not; and 
it is material that the examiner should 
understand that it is necessary the 
witnesses should be required to give 
this information’). 

50. Cameron v. State, 14 Ala. 546, 
551, 48 AmD 111 (where, after quot- 
ing the language of Lord Stowell in 
Crewe v. Crewe, 3 Hagg. Eccl. 123, 5 
EngEccl 45 supra, the court said: 
“It may be that this mode of exam- 
ining, should in such a case be toler- 
ated. The opinion of the witnesses 
might greatly assist the chancellor 
in determining whether the offense 
was connived at, or whether there 
had been a condonation of it’’). 

51. See supra § 335. 

52. Ill—Carter v. Carter, 152 I11. 
434, 28 NE 948, 88 NE 669. 

Iowa.—Bizer v. Bizer, 110 Iowa 248, 
81 NW 465. 

Mich.—Soper v. Soper, 29 Mich. 305. 

Pa.—Garr v. Garr, 19 Pa. Co. 502. 
seh oe ee v. Trevino, 54 Tex. 

“The witnesses are to state what 
they saw and heard, but not what 
they believe. In other words, wher- 
ever the evidence is not direct and 
positive, the conclusion to be drawn 


from it is for the court or the jury, 
and does not fall within the province 
of the witness.” Garr v. Garr, 19 Pa. , 
Co. 502, 503. 

53. Leary v. Leary, 18 Ga. 696; Bi- 
zer v. Bizer, 110 Iowa 248, 81 NW 465. 

[a] Thus where a witness in di- 
vorce for adultery testifies to looking 
through a window, and seeing the 
wife and a man not her husband on 
a bed, the admission of his opinion 
that they were having intercourse 
was proper, as the situation warrant- 
ed the conclusion. Bizer v. Bizer, 110 
Iowa 248, 81 NW 465. 

54, Stetson v. Stetson, 146 NYS 


45. 
Admissibility of: 
Admissions see supra § 332. 
Character and reputation see supra 
§ 333. 


‘Opinions see supra § 335. 


Indecency as ground of exclusion 
see supra § 334. 

55. Ala.—Richardson v. Richard- 
son, 4 Port. 467, 30 AmD 588. 


Cal.— Aston v. Aston, 14 Cal, A. 
32350 ds CP 035, 
Tll.—Ovenu vy. Ovenu, 201 Ill. A. 


607; Smith v. Smith, 149 Ill. A. 596. 

Ky.—Phelps v. Phelps, 176 Ky. 456, 
195 SW 779, 781 [quot Cye]. 

La.—Mender y. Brauch, 141 La, 940, 
75 S 1000 [cit Cyc]; McCartan vy. Fil- 
kins, 134 La..795, 64 S 717. 

Md.—Dicus v. Dicus, 181 Md, 87, 101 
A 697. 

Mass.—Thayer v. Thayer, 101 
Mass. 111, 100 AmD 110. 
ae a ee v. Marble, 86 Mich. 

N. Y.—Chase v. Chase, 19 NYS 268. 

Pa.—Garr v. Garr, 19 Pa. Co. 502. 

[a] Reason for rule.—‘Where the 
fact to be proved is that of adultery, 
which, in the nature of things, can 
seldom be established by direct or 
positive evidence, a prima facie case 
may be made out by showing circum- 
stances which lead fairly and neces- 
sarily to the conclusion of adulter- 
ous practices as set forth in the libel. 
The character of the house where the 
parties met, the circumstances under 
which they met, and all the facts in- 
dicating illicit relations between them 
should be proved, and then it is for 
the court or the jury to say whether 
these facts and circumstances estab- 
lish the case.” Garr v. Garr, 19 Pa. 
Co. 502, 503. 

[b] Evidence to show nonaccess. 
—Evidence of plaintiff that he did 
not see defendant from 1903 until 
May, or June, 1905, is incompetent 
to establish an inference of non- 
access, from which the further infer- 
ence of adultery is to be established 
on proof that defendant gave birth 
to a child in October, or November, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 338-339] 


dence tending to show defendant’s adulterous dis- 
position,°® or unusual interest in the ‘alleged para- 
mour’s welfare,>? or evidence tending to show an 
alienation of the affections of one or the other of 
the spouses,°® or that a husband had contributed 
nothing to the support of his wife.®? 
circumstances, however, which create merely a sus- 
picion of guilt are not admissible,®° and facts and 
circumstances to be admissible must be relevant 
and material,®* and such as may produce a rea- 
sonable inference that the offense has been com- 


mitted.®? 
[§ 339] 


dence.®* 


1905. Taylor v. Taylor, 123 App. Div. 
220, 108 NYS 428. See also Coyles v. 
Coyles, 26 Pa. Dist. 816 (husband in- 
competent to prove nonaccess). 

56. See infra § 339. 

57. Leary v. Leary, i8 Ga. 696; 
Toole v. Toole, 112 N. C. 152, 16 SH 
912, 34 AmSR 479. , 

58. Mulock v. Mulock, 1 Edw. 

(N. Y.) 14; Saunders v. Saunders, 10 
Jur. 148. See also Richardson v. 
Richardson, 4 Port. (Ala.) 467, 30 
AmD 538 (holding that evidence tend- 
ing to show an alienation of the af- 
fections of the husband or wife is 
admissible in connection with other 
evidence as affording an inference of 
adultery). 
e 59. Carpenter v. Carpenter, 9 NYS 
583. 
60. Ark.—Leonard v. Leonard, 101 
Ark. 522, 142 SW 1123. 

Cal.—Johanson v. Johanson, 12 Cal. 
"AUN 635, 2103 R255: 

Tll.—Ovenu v. Ovenu, 201 Ill. A. 
607; Rapp v. Rapp, 194 Ill. A. 525; 
Jones v. Jones, 124 Ill. A. 201. 

N. Y.—Graham v. Graham, 173 App. 
Div. 460, 159 NYS 918; Franey v. 
Franey, 28 App. Div. 50, 50 NYS 918; 
Lyon v. Lyon, 62 Barb. 138; Beadle- 
ston y. Beadleston, 2 NYS 809. 

Pa.—Shondelmyer v. Shondelmyer, 
41 Pa. 566; Kappner v. Kappner, 35 
Pa, Co. 199. 

{a] Bad reputation for chastity of 
a third party alleged to have been in 
the company of defendant is not com- 
petent evidence for purpose of rais- 
jing the inference of defendant’s guilt. 
Shondelmyer v. Shondelmyer, 41 Pa. 
Co. 566. 

[b] Hotel registers.—Where plain- 
tiff sought to prove that defendant 
had visited a hotel with another man, 
an entry on the register of the hotel 
on the date in question was not ad- 
missible against defendant, in the ab- 
sence of any claim that she ever saw 
the register or its contents, or that 
she heard anything that was said at 
the desk between her alleged compan- 
ion and the clerk at the time the en- 
try was made. -Mattison v. Mattison, 
Z0S5INe Y2'79;,. 96 NE) 359. 

[ce] Letters addressed to the per- 
son charged with adultery which are 
more or less incriminating in charac- 
ter are not competent evidence tend- 
ing to show adultery, unless they ap- 
pear as a part of a series, or it is 
shown that they were assented to or 
acted upon. Jones v. Jones, 124 IIl. 


A. 201; Kappner v. Kappner, 35 Pa. 
@O7 109: 
[d] Improper conduct, etc.—(1) 


Evidence that an accused wife was 
indiscreet in her language and under 
the influence of intoxicants at her 
home in the presence of the husband’s 
friends, who had assembled at his re- 
quest is inadmissible. Franey v. 
Franey, 28 App. Div. 50, 50 NYS 918. 
(2) Evidence that a person with 
whom no adultery was attempted to 
be shown was discovered on one occa- 
sion in defendant’s room while she 


(b) Disposition and Opportunity. An 
adulterous disposition and an opportunity te com- 
mit the offense are in combination important fac- 
tors in proving adultery by circumstantial evi- 
Any circumstance is admissible that tends 
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Facts and 


conduct.®? 


was Sick, using improper language 
and conducting himself in an improp- 
er manner, is not admissible. Lyon 
v. Lyon, 62 Barb. (N. Y.) 138; Beadle- 
ston v. Beadleston, 2 NYS 809. 

61. Kilburn v. Kilburn, 89 Cal. 46, 
26 P 636, 23 AmSR 447; Phelps v. 
Phelps, (Ky.) 195 SW 779; Mattison 
v. Mattison, 208 N. Y. 79, 96 NE 359 
[rev 137 App. Div. 918 mem, 122 NYS 
1136 mem]. 

[a]. Thus where it was claimed 
that defendant had committed adul- 
tery with W, and that W’s wife had 
previously obtained a divorce by de- 
fault from him for adultery, with 
which defendant was in no way con- 
nected, the final judgment in that ac- 
tion was inadmissible against defend- 
ant as a part of W’s cross-examina- 
tion. Mattison v. Mattison, 203 N. Y. 
79, 96 NE 359 [rev 187 App. Div. 918 
mem, 122 NYS 1136 mem]. 

[b] Zetters and photographs of a 
salacious character found in the pos- 
session of plaintiff, offered in behalf 
of defendant for the purpose of show- 
ing that plaintiff would be likely to 
commit adultery, are not proper evi- 
dence, being too remote. Yates v. 
Yates, 211 N. Y. 168, 105 NE 195. 

62. Ark.—Leonard v. Leonard, 101 
Ark. 522, 142 SW 1123. 

Cal.—Johanson y. Johanson, 12 Cal. 
A. 635, 108=P~55; 

Tll.—Ovenu v. Ovenu, 201 Ill. A. 
607; Rapp v. Rapp, 194 Ill. A. 525; 
Jones v. Jones, 124 Ill. A. 201. 

N. Y.—Graham v. Graham, 173 App. 
Div. 460, 159 NYS 918; Franey v. 
Franey, 28 App. Div. 50, 50 NYS 918; 
Lyon v. Lyon, 62 Barb. 138; Beadle- 
ston v. Beadleston, 2 NYS 809. 

Pa.—Shondelmyer v. Shondelmyer, 
41 Pa. Co. 566; Kappner v. Kappner, 
35 Pa. Co. 199. - 

Sufficiency of circumstantial evi- 
gee’ to prove adultery see infra § 

63. Houlton v. McGuirk, 122 La. 
359, 47 S 681, 16 AnnCas 1117; Mc- 
Clung v. McClung, 40 Mich. 493. 
eas Ala.—Coleman vy. Coleman, 73 


37, 96 SW 753. 

Ky.—Phelps v. Phelps, 176 Ky. 456, 
459, 195 SW 779 [auot Cyc]; Robards 
v. Robards, 110 SW 422, 33 KyL 565. 

La.—Mathews v. Guillaune, 130 La. 
459, 58 S 149. 

Md.—Dicus v. Dicus, 131 Md. 87, 
101 A 697. 

N. J.—Leyland v. Leyland, (Ch.) 
16 Re AG 

Y.—Axtell v. Axtell, 119 NYS 
eu Carpenter v. Carpenter, 9 NYS 
58 

N. C.—Kinney v Kinney, 149 N. C. 
321, 63 SE 9%: ‘Toole vy. Toole, 109 
N.UG.. 615, 14 SE 57. 

[a] betters between defendant 
and the alleged paramour are within 
the rule. Coleman vy. Coleman, (Ala.) 
73 S 473; Mathews v. Mathews, 130 
La, 459, 58 S 149; Walker v. Walker, 
38 R. I. 362, 95 A 925. 
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to show a disposition on the part of accused to 
commit adultery,®* and an opportunity created by 
the parties themselves or otherwise for the com- 
mission of the offense.®® 
familiarity between defendant and the persons 
named as corespondents may be shown;°* and where 
the act is charged to have been committed with the 
same person with whom there was illicit connection 
prior to the marriage, the anterior connection may 
be shown to throw light on defendant’s subsequent 
But acts of indiscretion or of adultery 
committed with a person not named as corespond- 
ent are not as a rule admissible to prove the adul- 
tery charged in the complaint,®* although they have 
sometimes been received as a circumstance tending 
to support the specific charge.®® 
adulterous intent of the alleged paramour is not 


Thus acts of improper 


So evidence of the 


[b] Salacious verses in the wife’s 
handwriting are admissible against 
her. Woodrick v. Woodrick, 141 
N.Y. 457, 36 NE 395. 

Tl).—Smith vy. Smith, 149 I11. 
AY S96: 


N. J.—Mayer v. Mayer, 21 N. J. Ea. 
246; Berckmans v. Berckmans, 16 N. 
JevEiq. 122) ifafiel? N.. Se Haq. 4530 

N. C.—Kinney v. Kinney, 149 N. C. 
321, 638 SH 97. 

Vt.—Taft v. Taft, SO) Vit 2256667 VAC 
703, 130 AmSR 984, 12 AnnCas 959. 
PE Se ARS oe vy. Freeman, 21 Wis. 

66. Brooks v. Brooks, 145 Mass. 
574, 14 NE 777, 1 AmSR 485; Thayer 
v. Thayer, 101 Mass. 111, 100 AmD 
110; Mott v. Mott, 3 App. Div. 532, 
388 NYS 261; Goldie v. Goldie, 39 Misc. 
389, 75 NYS 357; Smith vy. Smith, 13 
NYS 817; Caton v. Caton, 13 Jur. 431; 
Alexander v. Alexander, 6 Jur. N. s. 


67. Bickley v. Bickley, 136 Ala. 
548, 34 S 946; Turner v. Turner, 185 
Til. A. 62; Brooks v. Brooks, 145 Mass. 
574, 14 NE 777, 1 AmSR 485; Mott v. 
Mott, 3 App. Div. 532,.38 NYS 261; 
Paul v.ePaul, LEeNYSt*71? 

[a] Letters to paramour.—A let- 
ter written to a wife by her alleged 
paramour prior to her marriage is 
admissible in an action against her 
for divorce on the ground of adultery 
in connection with evidence of sim- 
ilar acts during the marriage, to 
prove the illicit intercourse charged. 
ey v. Biekley, 136 Ala. 548, 34 

68. Earl v. Earl, 81 N. J. Eq. 444, 
86 A 940 [aff 83 N. J. Eq. 341 mem, 90 
A 1135 mem]; Hedden v. Hedden, 21 
N. J. Eq. 61; Stevens v. Stevens, 54 
Hun 490, 8 NYS 47; Goldie v. Goldie, 
89 Misc. 389, 75 NYS 357; Davis v. 
Davis, 4 Mise. 454, 24 NYS 1151 [aff 
150 N. Y. 571 mem, 44 NE 1123]; Bea- 
dieston v. Beadleston, 2 NYS 809; 
McDermott v. State, 13 Oh. St. 332, 
a AmD 444; Realf v. Realf, 77 Pa. 

ale 

[a] Reason for rule.—‘“It by no 
means follows, that a desire to have 
sexual intercourse with one person, 
tends, legitimately, to prove a will- 
ingness to have like intercourse with 
another and different person. Indeed, 
the reverse is much the most proba- 
ble.’ McDermott v. State, 13 Oh. 
St. 332, 334, 82 AmD 444. 

69. Derby v. Derby, 21 N. J. Eq. 
20003 Carpenter v. Carpenter, 9 NYS 
583. 

{a] Thus (1) evidence of the hus- 
band’s solicitation of a woman not 
named in the petition was admitted 
for the purpose of showing his dis- 
position to be faithless to his mar- 
riage vows. Derby v. Derby, 21 N. J. 
Eq. 36, 60. (2) Evidence of defend- 
ant’s visits to other houses of ill 
fame than those in which the adul- 
tery was charged to have been com- 
mitted, and of his lewd conduct on 
those occasions, was admitted as 
bearing on the probability of the evi- 
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admissible in the absence of evidence connecting 
defendant with the same intent.” E 
adulterous intercourse between the parties prior 
to the time set forth in the pleadings,” or subse- 
quent thereto, is admissible *’ where the relations 
were shown to have commenced before suit.7* 
[§.340] b. Cruelty—(1) In General. 
to the ordinary rules of evidence,’* cruelty may be 
proved by either direct ’® or circumstantial evi- 
And subject to the same limitations de- 
fendant may in turn adduce any evidence that 
tends to rebut the charges made.’? 
the basis of the suit is misconduct of defendant 
because of which plaintiff apprehends bodily harm, 


dence.”® 


support of the specific 


dence in 
Carpenter v. Carpenter, 9 


charges. 
NYS 585. 

70. Pond v. Pond, 132 Mass. 219; 
BiiverB:,, £0) PasiCow 558: 

71. Roth v. Roth, 90 App. Div. 87, 
85 NYS 64¢ [aff 183 N. Y. 520 mem, 
76 NE 1107 mem]; Smith v. Smith, 
13 NYS 817; Lockyer v. Lockyer, 1 
Edm. Sel. Cas. (N. Y.) 107. ; 

{a] Evidence given in a former 
suit for divorce is admissible in a 
second action as reflecting on de- 
fendant’s conduct subsequent to dis- 
missal of the first action. Dicus v. 
Dicus, 131 Md. 87, 101 A 697. 

72. Ark.—Spurlock v. Spurlock, 80 
Ark. 37, 96 SW 758. 

Ky.—Robards v. Robards, 110 SW 
422, 33 Kyl 565. 

Mass.—Thayer v. Thayer, 101 Mass. 
111, 100 AmD 110. 

N. Y.—Axtell v. Axtell, 119 NYS 
644; Smith v. Smith, 13 NYS 817. 

Eng.--Wales v. Wales, [1900] P. 63. 

73. Spuriock v. Spurlock, 80 Ark. 
37, 96 SW 753; Foval v. Foval, 39 Ill. 
A. 644 (after suit). 

74. See generally Evidence [16 
Cyc 847 et seq]; Witnesses [40 Cyc 
2192 et seq]. 
ne ae of character see supra § 
333. 

Indecency as ground of exclusion 
see supra § 334. 


H 75. See infra this section; and § 
41. 
76. Goodrich vy. Goodrich, 44 Ala. 


670; De Cloedt v. De Cloedt, 24 Ida. 
277, 133 P 664; Berdell v. Berdell, 80 
Ill. 604; Lockwood v. Lockwood, 2 
Curt. Eccl. 281, 7 EngEccl 114; Dy- 
sart v. Dysart, 1 Rob. Eccl. 106; Jack- 
aon v, Jackson, 8 Grant Ch. (U. C.) 
499, 

[a] False charges after separa- 
tion.—In an action for divorce for ex- 
treme cruelty consisting of alleged 
false and scandalous charges, the fact 
of separation is relevant only as de- 
termining the question whether such 
charges caused great mental suffer- 
ing on the part of the spouse falsely 
accused. Macdonald v. Macdonald, 
bow Gale 66550102 (P2927, e225 lIRANS 
45; Miller v. Miller, 89 Nebr. 239, 131 
NW 203, 34 LRANS 3860. 

[b] In Kentucky new evidence of 
acts committed in another state, al- 
though not admissible as grounds of 
divorce, may yet be admitted in con- 
nection with similar subsequent acts 
in the state of the forum. Pope vy. 
Pope, 161 Ky. 104, 170 SW 504. 


77 (Ill. Carter v. Carter, 152 Ill. 
434, 28 NE 948, 38 NE 669 [aff 37 
DIAS 2197]. 

Nebr.—Miller v. Miller, 89 Nebr. 
239, 181 NW 208, 34 LRANS 360. 

ObL— Lyon y. lyon, 39 Okie sd4; 
134 P 650. 

Pa.—Hill v. Hill, 57 Pa. Super. 1. 

Tex.—Lohmuller v. Lohmuller, 


(Civ. A.) 1385 SW 751 
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Eyidence of 


thereof.79 


Subject 


[§ 341] (2) 


Thus, where 


charged.®? 


with him, is admissible to disprove 
the charge, althcugh no improper re- 
lation between her and her compan- 
ion is alleged. Carter v. Carter, 152 
Ill. 4384, 28 NE 948, 38 NE 669 [aff 37 
Ill. A. 219]. (2) On a libel by a hus- 
band for divorce for cruel treatment 
and indignities, where the parties had 
lived in another state, separated after 
a divorce a mensa et thoro, and there- 
after became reconciled in Pennsyl- 
vania, evidence as to cruelty and in- 
dignities to the wife in the other 
state and in Pennsylvania after the 
reconciliation is admissible. Hill v. 
Hill, 57 Pa. Super. 1. 

78. Johns v. Johns, 29 Ga. 718; 
Griffin v. Griffin, 8 B. Mon. (Ky.) 120; 
Cook Vv; ‘Gook, i) Nid. Bact 95. 

{a] Immaterial inguiry.—A ques- 
tion asked defendant’s father as her 
witness in’a divorce case, in which 
extreme cruelty was alleged in the 
complaint, but not in the answer or 
cross complaint, if he knew what 
treatment was accorded defendant by 
plaintiff, calls for an answer appar- 


ently preliminary to an inquiry into: 


plaintiff's general course of treat- 
ment of defendant, and so, in its gen- 
eral form, is an immaterial inquiry. 


rast v. Avery, 148 Cal. 239, 82 P 
tie 
[b] Advice by husband to wife.— 


In an action by a wife for separation 
on the ground of cruel treatment, 
testimony of advice by the husband 
to his wife with relation to her 
health was admissible, he being a 
physician and privilege being waived. 
Sheldon v. Sheldon, 146 App. Div. 130, 
131 NYS 291. 

79. Perkins y. Perkins, 29 Cal. A. 
68, 154 P 483. 


aoe Sayles v. Sayles, (R. I.) 103 A 
oO. 

81. See supra § 330. 

82. Ala.—Folmar v. Folmar, 69 


Ala. 84; David v. David, 27 Ala. 222; 
Moyler v. Moyler, 11 Ala. 620. 
440, 183 SW 954. 

Ill.— Wellman y. Wellman, 191 Ill. 

Ind.—Breedlove vy. Breedlove, 
Ind. A. 560, 61 NE 797. 

165 

NW 96. 

La.—Mack v. Handy, 39 La. Ann. 

Me.—Thompson y. Thompson, 
Me. 286, 9 A 888. 

Mass.—Smith vy. Smith, 167 Mass. 
87, 45 NE 52. 
950; Histedt v. Eistedt, 187 Mich. 371, 
153 NW 676. 

81 

Minn. 242, 88 NW 988; Segelbaum vy. 
Segelbaum, 39 Minn. 258, 39 NW 492. 
Mont. 8, 35 P 1. 

Nev.—Gardner v. Gardner, 23 Ney. 


Ark.—Nolley v. Nolley, 122 Ark. 
A. 514. 
27 
Jowa.—Chapman vy. Chapman, 
49 oe Se Lode 
t(s) 
Mich.—Abbott v. Abbott, 168 NW 
Minn.—Westphal v. Westphal, 
Mont.—Morrison y. Morrison, 14 
207, 45 P 139. 


= [§§ 339-341 


any evidence is admissible that tends to show that 
such apprehension does not actually exis 
tiff in divorce may testify as to specific acts of 
eruelty, although there can be no corroboration 
Testimony as to acts of personal vio- 
lence on the part of defendant’s father committed 
in defendant’s presence and apparently with his 
acquiescence and approval is admissibl 


t.78 Plain- 


@,80 


Collateral Conduct. While a di- 


vorece cannot be granted for particular acts of 
eruelty which are not pleaded,*' yet evidence of 
acts not alleged may be admitted in explanation, 
corroboration, or aggravation of those specifically 
It has been held that the collateral 


Pa.—Barnsdall v. Barnsdall, 171 
Pa. 625, 33 A 343; Shaw v. Shaw, 36 
Pa. Super. 122; Schulze v. Schulze, 33 


Pa. Super. 325. 
Tex.—Oster v. Oster, (Civ. A.) 130 


SW 265. 

Wash.—Lee v. Lee, 3 Wash. 236, 28 
P 355. ; 

Eng.—Squires v. Squires, 10 Jur. 
N.S. 756. 

[a] While no new and separate 


items of complaint not pleaded nor 
sufficient in themselves as grounds 
for divorce can be proved, minor cir- 
cumstances and general conduct dis- 
closing the animus of defendant in 
the commission of the acts charged 
may be shown. Lee v. Lee, 3 Wash. 
236, 28 P 355. 

{b] The whole conduct of defend- 
ant during the period of the alleged 
ill treatment should be considered, 
and evidence descriptive of it is ad- 
missible. Barnsdall v. Barnsdall, 171, 
Pa. 625, 330A 343: Hay ve Hay, 27) Ba. 
Super. 328. To same effect Page 
v. Page, 167 N. C. 346, 83 SE 625. 

[ec] Everything pertaining to the 
married life of the parties is admis- 
sible in evidence, including matters 
shown in a former action for a limit- 
ed separation on the same ground. 
Murdock v. Murdock, 148 App. Div. 
564, 1382 NYS 964. 

{d] Evidence as to the conduct 
after the former decree is competent 
on the subsequent trial of the case 
to corroborate the testimony as to 
the misconduct prior to the com- 
mencement of the action. Nolley v. 
Nolley, 122 Ark. 440, 183 SW 954. 

{e] Evidence of defendant’s drunk- 
enness may be received in connection 
with that of violence or threats, since 
it tends to explain the character of 
the threats. Coursey v. Coursey, 60 
Ill. 186. 

{f] Evidence of violent demeanor 
and language not pleaded but leading 
up to and making probable the acts 
charged may be admitted. Squires v. 
Squires, 10 Jur. N. S. 756; Jewell v. 
Jewell, 6 T.s To Rep. Nw S2369. 

[g] Condoned misconduct.—Evi- 
dence of cruelty which has been con- 
doned is admissible to show the char- 
acter of subsequent acts of cruelty 
alleged as a ground for a limited di- 


vorce. Doe v. Doe, 52 Hun 405, 5 
NYS 514. 
th] Communication of disease.— 


(1) Where cruelty is alleged to con- 
sist of the communication of a ve- 
nereal disease to the wife on two oc- 
casions shortly after the marriage, 
evidence that the husband had com- 
municated the disease to her on an- 
other occasion not mentioned in the 
bill is admissible to show the extent 
of the cruel treatment. Hanna v. 
Hanna, 03 (Rex. \Clvei pA. ibil a cde wwe 
720. (2) Evidence of defendant’s as- 
Sociation with abandoned women aft- 
er his marriage and before he com- 


[a] For example (1) where a wife N. H.—Day v. Day, 56 N. H. 316 muni i 
L D) ere y v. : ay x y, cies . cated a venereal - 
charges that during a certain time N. J.—Cook v. Cook, 32 N. J. Eq. | tiff was aamiceiele, Benapticetee era 
she was in continued ill health as | 475. he exposed himself to the liability 
Be re tine che decd tek epee f N. Sire tel. v. Murdock, 148] to contract the disease and with the 
1 : ots s rise at} App. Div. 564, 132 NYS 964. knowledge of hi iti 
six, go rowing with a male compan- N. C.—Page v. Page, 167 N. C. 346, ARE ta es ey oLaat eeee 
ion, and spend the day picknicking | 83 SE 625. v. Cook, 32 N. J. Eq. 475 r 


For later cases, developments and changes in t 


he law see cumulative Annotations, same title, page and note number. 


§§ 341-344] 


acts may be shown under the rule, although they 
occurred after suit brought,’? but there is author- 
ity to the contrary.’ The collateral acts may be 
shown, notwithstanding they do not in themselves 
amount to legal eruelty.8° The admission of evi- 
dence as to collateral acts, however, rests largely 
in the discretion of the court.%* 

[§ 342] c. Desertion. The acts and declara- 
tions of the parties in connection with the alleged 
desertion occurring at about the date thereof are 
admissible for the purpose of explaining the rela- 
tions existing between the parties and enabling 
the court to determine whether the alleged mis- 
conduct constitutes desertion.8? On an issue of 
desertion, evidence of the attitude of the mother 
of plaintiff toward defendant is admissible,®* but 
on such an issue evidence that plaintiff had been 
married and divorced, and that there are no chil- 
dren of the marriage, and that the husband was 
dead, is not admissible,®® nor is the fact that de- 
fendant belonged to a religious sect whose doc- 
trines prohibited cohabitation with an unbelieving 
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ground for divorce, the record of a former pro- 
ceeding by the wife charging the husband with 
desertion and nonsupport is admissible,®! but on an 
issue of desertion correspondence between counsel 
for the respective parties in a previous action for 
divorce on the ground of adultery where the jury 
found in favor of defendant is not admissible.®? 

[§ 343] d. Habitual Drunkenness. In an ac- 
tion for divorce on the ground of habitual drunk- 
enness, evidence of facts collateral to those charged 
in the complaint is admissible in support of the 
charge, although not as grounds for divorece.®? Thus 
a confirmed habit of drunkenness existing prior to 
the period alleged in the complaint,** or at any time 
subsequent to the commencement of the suit and 
prior to its trial,°> may be shown. But evidence of 
defendant’s sobriety after the period upon which 
a charge of habitual drunkenness was founded is 
incompetent.°® 

[§ 344] C. Weight and Sufficiency—l. Pre- 
ponderance of Evidence. A complainant must es- 
tablish the grounds for divorce by a clear pre- 


spouse.°° 


83. Nolley v. Nolley, 122 Ark. 440, 
183 SW 954; Gardner v. Gardner, 23 


Nev. 207, 45 P 139; Doughaday v. 
Crowell, 11 N. J. Eq. 201. 
84. Rayner v. Rayner, 49 Mich. 


600, 14 NW_ 562. 

85. Ill—Farnham y. Farnham, 73 
Ili. 497. 

Ind.—Eastes v. Eastes, 79 Ind. 363. 


Iowa.—Chapman y. Chapman, 165 
NW 96. 

La.—Mack y. Handy, 39 La. Ann. 
491, 2°S 181. 


Mont.—Morrison y. Morrison, 14 
Mont, =8, 30: 2 15 

N. H.—Day v. Day, 56 N. H. 316. 

N. Y.—Fowler v. Fowler, 11 NYS 
419, 19 NYCivProc 282. 

[al Failure to provide for wife 
and children may be evidence of cru- 
elty. Rupp v. Rupp, 59 Ill. A. 569; 
Hastes v. Eastes, 79 Ind. 363; Mack v. 
Handy, 39 La, Ann. 491, 2S 181; Mor- 
rison v. Morrison, 14 Mont. 8, Biya ale 

86. Smith v. Smith, 167 Mass. 87, 
45 NE 52; Ford v. Ford, 104 Mass. 
198; Rose v. Rose, 132 Minn. 340, 156 
NW 664; Scoland y. Scoland, 4 Wash. 
118, 29° P9305 

87. Ark.—Alexander v, Alexander, 
94 Ark. 438, 127 SW 740, 140 AmSR 
127. 

Ga.—Siniard v. Siniard, 145 Ga. 541, 
89 SE 517. é 

Ind.—Walter v. Walter, 117 ind. 
247, 20 NE 148. 

Miss.—Graves v. Graves, 88 Miss. 
677, 41 S 384; Fulton v. Fulton, 36 
Miss. 517. 

Mont.—Bordeaux vy. Bordeaux, 42 
Mont..584,) 115 P25. 

Pa.—Kelly v. Kelly, 
603. 

Mee wee v. Craig, 118 Va. 284, 87 
SH 7 

Eng. eee oe v. Graves, 10 Jur. N. 
S. 546. 

[a] Rule applied to: (1) Conduct 
of the husband toward the wife pre- 
vious to their separation. Walter v. 
Walter, 117 Ind. 247, 20 NE 148. (2) 
Statements of wife as to relations 
with husband. Graves v. Graves, 88 
Miss. 677, 41 S 384. 

{[b] Friendly Ietters after separa- 
tion.—Where a husband and wife 
separated and remained apart for a 
long time, until the husband finally 
sought the wife to return home, but 
she refused, and he sought a divorce 
upon the grounds of desertion, and 
the wife also sought a divorce by way 
of cross relief, alleging that the orig- 
inal separation was not by consent, 
and testified to that effect, letters 
written by her shortly after the sep- 
aration, in which she showed a 
friendly interest in plaintiff and a 
full understanding of the separation, 
without expressing any dissatisfac- 


51 Pa. Super. 


Where the wife’s desertion is alleged as 


tion or desire to end it, are admissi- 
ble. Bordeaux vy. Bordeaux, 42 Mont. 
584, 115 P 25. 

[e] The undisclosed intent with 
which a wife wrote a letter to her 
husband, requesting him to remain 
away from her, pursuant to which he 
stayed away for three years, was not 
material, in the absence of proof that 
the husband knew of his wife’s in- 
tent when she wrote the letter. Mc- 
soe v. McCord, 140 Ga. 170, 78 SE 

88. Geisinger v. Conners, 130 La. 
58 S 815. 

39. Frankenberg vy. Frankenberg, 
190 Tll. A. 444. 

90. Haymond y.-Haymond, 74 Tex. 
414, 12 SW 90. 


91. Com. v. James, 9 Pa. Co. 145. 
ie Sharp v. Sharp, 65 Pa. Super. 
93. 


aicrison v. Morrison, 14 Mont. 


"94, Reynolds v. Reynolds, 44 Minn. 
132, 46 NW 236; McBee v. McBee, 22 
Or. 329, 29 P 887, 29 AmSR 613; Gour- 
lay v. Gourlay, 16 R. I. 705, 19 A 142. 

95. Allen v. Allen, 73 Conn. 54, 46 
A 242, 84 AmSR 135, 49 LRA 142; 
Smith v. Smith, 149 Ill. A. 596; Mack 
Vo Hlandiys,o9 lan Ann S491 oS 184 

[a]. Intemperate habits up to the 
time of trial is properly admitted in 
the discretion of the court, since the 
condition authorizing divorce must 
exist at the time of its granting. 
Allen vy. Allen, 73 Conn. 54, 46 A 242, 
84 AmSR 135, 49 LRA 142. 
yi Loftus v. Loftus, 134 Ill. A. 

97. Cal.—Hansen vy. 
Cal. A. 401, 150 P 70. 

D. C.—Jones v. Jones, 20 App. 38. 

Fla.—Hancock v. Hancock, 55 Fla. 
680, 45 S 1020,,15 LRANS 670. 

Hawaii.i—Lyons vy. Lyons, 21 Ha- 
waii 474. 

Ill—Heyman v. Heyman, 210 Ill. 
524, 71 NE 591; Lenning v. Lenning, 
176 Ill. 180, 52 NE 46; Stiles v. Stiles, 
167 Ill. 576, 47 NE 867; Chestnut v. 
Chestnut, 88 Ill. 548; Jenkins v. Jen- 
kins, 86 Ill. 340; McDeed v. McDeed, 
Oia tii, babe aCarter ve Carters 62) Lil: 
439°) Pittman, w. Bittman, 72. Pils A, 
500. : 

Towa.—Tipton v. Tipton, 169 Iowa 
182, 151 NW 90, AnnCas1916C 360 
Platner v. Platner, 162 NW 613; Sla- 
ter v. Slater, 73 Iowa 7€4, 35 NW 439. 

Ky.—Baker v. Baker, 136 Ky. 617, 
124 SW 866; Williams v. Williams, 
LS Crp Va ils eel oomS VV ode me OOLES pe Ve 
Coles, 130 Ky. 349, 113 SW 417; Dun- 
lop, v. Dunlop, 11 Ky: Op. 188. 

La.—Abell y. Abell, 135 La. 648, 65 
S 873; Thompson v. Emery, 127 La. 
718, 53 S 968; Johnson v. Richard, 120 
La. 449, 45 S 387; Flynn v. Dreyfus, 


Hansen, 27 


ponderance of evidence,®’ and where the case is 


12 la. 861, 36 S758. 

Mich—Case v. Case, 159 Mich. 491, 
122 NW 538, 124 NW 565; Murphy v. 
Murphy, 150 Mich, 97, 113 NW 583; 
Branch v. Branch, 144 Mich. 167, 107 
NW 897; German v. German, 57 Mich. 
256, 23 NW 802; Richards v. Rich- 
ards, 48 Mich 530, 12 NW 688. 

Miss.—Wilson v. Wilson, 104 Miss. 
347, 61 S 453. 

Mo.—Yeager v. Yeager, (A.) 185 
SW 743; Gruner v. Gruner, 183 Mo. A. 
157, 165 SW 865; Allfree v. Allfree, 
175 Mo. A. 344, 162 SW 650; Holsch- 
bach v. Holschbach, 134 Mo. A. 247, 
114 SW 1035. 

Nebr.—Judkins v. Judkins, 76 Nebr. 
213, 107 NW 254. 

N. J.—Post v. Post, (Ch.) 52 A 
1102; Patterson v. Patterson, (Ch.) 
20 A 347; Derby v. Derby, 21 N. J. Eq. 
36; Fischer v. Fischer, 18 N. J. Eq. 
300; Berckmans v. Berckmans, 17 N. 
Jere 43. 

N. Y.—Moller v. Moller, 115 N. Y. 
466, 22 NE 169; Allen vy. Allen, 101 
N. Y. 658, 5 NE 341; Conger v. Con- 
ger, 82 N. Y. 603; Pollock v. Pollock, 
(fa ESB eg aS Poillon v. Poillon, 78 
App. Div. 127, 79 NYS 545 Smith v. 
Smith, 89 Hun 610, 35 NYS 556; Lin- 
den v. Linden, 36 Barb. 61; Conway 
v. Conway, 37 Misc. 414, 75 NYS 760; 
Richardson v. Richardson, 114 NYS 


NOC. bilett: wv. SENett) slam Noe: 
161, 72 SE 861, 39 LRANS 1135, Ann 
Cas19i3B a PAG 

N. D.—Rindlaub v. Rindlaub, 19 N. 
IDE, Say, aby INANE (OS 

Oh.—Farnsworth vy. Farnsworth, 8 
OhS&CP 171. 

168 


P 822. 

Or.—Smith v. Smith, 5 Or. 186. 

Pa.—Hdmond’s App., 57 Pa. 232; 
Heimer v. Heimer, 63 Pa. Super. 476; 
Simon y. Simon, 34 Pa. Super. 182; 
Penny v. Penny, 34‘Pa. Super. 88; 
Schulze v. Schulze, 33 Pa. Super. 325; 
Olson v. (Olson, 27 Pa. Super. 128s 
Tannenbaum vy. Tannenbaum, 18 Pa. 
Dist. 271, 36 Pa. Co. 476; Stokley v. 
Stokley, 24 Pa. Dist. 632; Steiger v. 
Steiger, 41 Pa. Co. 164. 

Porto Rico.—SAnchez v. Soldevila, 
6 Porto Rico 225; Fortuno v. Ferre- 
ras, 4 Porto Rico 214. 

R. I.—Macomber v. Macomber, 35 
PR eee Si A iOk 

Tenn.—Williams v. Williams, 1 

Williams, 67 


Renin ©iva Ate Dose 

Tex.—Williams  v. 
Tex. 198, 2 SW 823; Moore v. Moore, 
22 Tex. 237; Provine v. Provine, (Civ. 
A.) 17 SW 587. 

Ara V. Daict, 80 Vite 206, 67 Ai 
703, 1830 AmSR 984, 12 AnnCas 959; 


Lindley v. Lindley, 68 Vt. 421, 35 A 
349. 


132 [190.3.] 


submitted upon ex parte depositions the proof must 
An affirmative de- 
fense must also be established by a preponderance 
While the criminal law rule that 
guilt must be proved beyond a reasonable doubt 
does not apply where a spouse is charged with 
matrimonial misconduct, the circumstances relied 
on to establish the offense must be sufficient to 
satisfy the mind that it has actually taken place,” 
and according to some authorities it must be proved 


be substantial and convincing.®® 


of the evidence.°®? 


beyond a reasonable doubt.* 
[§ 345] 2. Number and 
nesses—a. In General. 


Va.—Hampton v. Hampton, 87 Va. 
148, 12 SE 340. 

W. Va.—Dawkins v. Dawkins, 72 
W. Va. 789, 79 SE 822. 

Wis.—Sanders v. Sanders, 135 Wis. 
613, 116 NW 176; Poertner v. Poert- 
ner, 66 Wis. 644, 29 NW 386. 

fa] Must be adequate proof of 
every material element of the case. 
Snedeker v. ‘Snedeker, 26 Pa. Dist. 
TEU 

{b] Factors determining weight 
of evidence.—‘“‘Courts must take such 
evidence as the nature of the case 
permits, circumstantial, direct, or 
positive, and bring to bear upon it 
the experiences and observations of 
life, and thus weighing it with pru- 
dence and care give effect to its just 
preponderance.” McCartan v. Fil- 
kins, 1384 La. 795, 64 S 717. 

{ec] Divorce from bed and board 
requires as high degree of proof as 


absolute divorce. Macomber v. Ma- 
comber, 35 R. I. 372, 87 A 170. 
{d] Impotency must be_ estab- 


lished by a preponderance of the evi- 
dence. Kinkaid v. Kinkaid, 168 Il. 
A. 333 [rev on other grounds 256 Ill. 
548, 100 NE 217]. 

{e] Positive and negative testi- 
mony.—The negative testimony of 
witnesses that they had never seen 
defendant drunk will not outweigh 
affirmative statements of other -wit- 
nesses showing that he is an habitual 


eure e Smith vy. Smith, 11 KyL 
859. 
{f] Equally balanced testimony, 


as where the statements of the com- 
plainant are either denied or ex- 
plained by defendant, is not sufficient. 
Jenkins v. Jenkins, 86 Ill. 340; Ger- 
man v. German, 57 Mich. 256, 23 NW 
$02; Fischer v. Fischer, 18 N. J. Eq. 
300; Williams v. Williams, 1 Tenn. 
Civ. A... 538. 

Preponderance of evidence of resi- 
dence see infra § 354. 

Sufficiency of evidence to establish: 
Adultery see infra § 355. 
Cruelty see infra § 367. 
Desertion see infra § 368. 
Habitual drunkenness see infra § 369. 


ae Hassett v. Hassett, 18 Pa. Co. 
2? Tll.—Carter v. Carter, 62 Ill. 
439. 

Mo.—Gruner v. Gruner, 183 Mo. A. 
157, 165 SW 865. 

N. J.—Rogers v. Rogers, 81 N. J. 
Eq. 479, 86 A 985, 46 LRANS 711. 


Pa.—Renard v. Renard, 60 Pa. Su- 
per. 386. 

Eng.—Deane v. Deane, 12 Jur. 63. 
1. Lyons v. Lyons, 21 Hawaii 474. 
78 [quot Cyc]; Lenning vy. Lenning, 
76 Ill. 180, 52 NE 46; Stiles v. Stiles, 
67 Ill. 576, 47 NE 867; Chestnut v. 
88 Ill. 548; Carter v. Car- 
439; Pittman y. Pittman, 


4 
1 
1 
Chestnut, 

ter, 62 Til. 


Character of Wit- 
In the absence of a statute 
to the contrary,* it hag generally been held that 
marital misconduct as a ground for divorce may be 
proved by a single witness,> provided the witness 
is of good character -and his testimony is eredible ° 
and uncontradicted,’ although it has been held that 
a divorce cannot be granted on default upon the 
testimony of only one witness,* and the deposition 


] | Blanton, 
72 Til. A. 500; Smith v. Smith, 5 Or.! Taylor v. 


For later cases, developments and changes in the law see 
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cireumstanees.?? 


186; Poertner vv. Poertner, 66 Wis. 
644, 29 NW 386. ‘ 

2. N, J.—Fuller v. Fuller, 41 N. J. 
Eq. 460, 461, 5 A 725. 

N. Y.—Moller vy. Moller, 115 N. Y. 
466, 22 NE 169; Allen v. Allen, 101 
N. Y. 658, 5 NE 341; Pollock y. Pol- 
locks WING veeton., 4d, 

Pa.—Hdmond’s App., 57 Pa. 232. 

Tex.—Moore v. Moore, 22 Tex. 237; 
Fitzgerald v. Fitzgerald, (Civ. A.) 168 
SW 452. 

Eng.—Caton 13 
431. 
“Though 


v. Caton, Jur. 
presumptive evidence 
alone is sufficient to establish the 
fact, (adultery) the circumstances 
must lead to it, not only by fair in- 
ference, but as a necessary conclu- 
sion.”’ Pollock v. Pollock, supra. 

“To justify such an adjudication, 
the court must be satisfied that the 
witnesses who swear to the facts 
showing guilt are honest, that they 
are not mistaken, and that their testi- 


mony is true.” Fuller v. Fuller, 
supra. 
3. Luderitz v. Luderitz, 87 N. J. 


Eq. 103, 102 A 661; Berckmans v. 
Berckmans, 17 N. J. Eq. 453. 

[a] Beason for and discussion of 
rule.—“The charge made by the com- 
plainant, if true, is known to our law 
as a crime; consequently this prose- 
cution partakes strongly of the na- 
ture of a criminal proceeding, so 
much so as to place the complainant 
under the necessity, not only of plac- 
ing a decided preponderance of testi- 
mony in favor of the charge, but of 
proving it to the satisfaction of this 
court, beyond a reasonable doubt. I 
do not mean to say that it must be 
done by such an amount of over- 
whelming and unmistakable evidence 
as to render it impossible to be oth- 
erwise, but the evidence must be 
such as to satisfy the human mind, 
and leave the careful and guarded 
judgment of the court, free from any 
conscientious and perplexing doubts 
as to whether the charge be proved 
or not. If, after a careful examina- 
tion of all the competent testimony, 
such doubts remain immovable, it is 
clearly our duty to give the defend- 
ant the benefit of such doubts, and to 
refuse the prayer of the complain- 
ant.” Berckmans v. Berckmans, 17 
N. J. Eq. 453. 454 [aff 17 N. J. Eq. 
453] [quot with approval in Luderitz 
v. Luderitz, 88 N. J. Eq. 103, 104, 102 
A 661]. 

4. See statutory pfovisions. 

fa] In Kentucky by statute two 
witnesses or one witness and strong 
corroborating circumstances are nec- 
essary to sustain the charge of adul- 
tery or lewdness. Barnett v. Barnett, 
64 SW 844, 23 KyL 1117; Blanton v. 
59 SW 518, 22 KyL 1017; 
Taylor, 7 KyL 666. 


of one other witness.® 2 
the allegations of the bill does not make it neces- 
sary to prove them by two witnesses,’ where the 
statute does not require a sworn answer,'* or 
where the bill waives an answer under oath;’? but 
according to some authorities, where the sworn an- 
swer denies the material allegations of the bill, to 
justify a divorce the answer must be overcome by 
two witnesses or by one witness and corroborating 


[8§ 344-346 


A sworn answer denying 


And if the answer is responsive 


to the allegations of the bill, defendant is entitled 
to the benefit of it, as in other cases in equity. 
Evidence of relatives, friends, and servants of 
the parties in a divorce case may be suflicient. to 
authorize a decree.?® ' 
[§ 346] b. Children of Parties. ( 
of the parties are not necessarily excluded as wit- 
nesses,!° but their evidence should be carefully con- 
sidered and be supported by corroborating circum- 
stanees,? especially as to facts witnessed by them 


The children 


5. Moyler v. Moyler, 11 Ala. 620; 
Molner v. Molner, 186 Ill. A. 233; 
Bray v. Bray, 6 N. J. Hq. 628. 

{a] The Tllinois statute requiring 
that the cause of divorce be fully 
proved by reliable witnesses does not 
apply when a trial is had and issues 
joined by bill, answer, and replica- 
tion. In such case, the ordinary 
chancery rules apply and the weight 
of the testimony is the thing to be 
considered, even though that ques- 
tion may be decided in favor of a 
party having but one witness. Mol- 
ner v. Molner, 186 Ill. A. 233. 

6. Ala.—Hughes v. Hughes, 44 
Ala. 698. 

N. J.—Brown v. 63° Ne Jt 
Eq. 348, 50 A 608. 

N. Y.—Fanning v. Fanning, 2 Misc. 
90, 20 NYS 849. 

Pe cocina v. Heath, 44 Pa. Super. 
Vt.—Taft v. Taft, 80 Vt. 256, 67 A 
703, 130 AmSR 984, 12 AnnCas 959. 

ie v. Aldrich, 21 Ont. 

{a] Bias.—The testimony of a sin- 
gle witness is insufficient where he 
was biased. Fanning v. Fanning, 2 
Mise. 90. 20 NYS 849. 

[ob] Hearsay evidence of one wit- 
ness is insufficient. Heath v. Heath, 
44 Pa. Super. 118. 

{c] Testimony of a private detec- 
tive employed by a spouse seeking a 
divorce ‘is to be weighed like other 
testimony, and the fact that the wit- 
ness is a hired witness should be con- 
sidered in weighing the evidence. 
Taft v. Taft, 80 Vt. 256, 67 A 7038, 130 
AmSR 984, 12 AnnCas 959. 

7. Poillon v. Poillon, 78 App. Div. 
127, 79 NYS 545; Fanning v. Fanning, 
2 Mise. 90, 20 NYS 849. 

8. Kline v. Kline, 104 Ill. A. 274. 

9. Suesemilch v. Suesemilch, 43 
TRAM DY 35 

10. Derby v. Derby, 21 N. J. Ea. 
36. See also Carman v. Carman, 20 
Pa. Dist. 1, 38 Pa. Co. 219 (the rule 
requiring two witnesses or one wit- 
ness and corroborating circumstances 
to overcome a responsive answer does 
not apply to proceedings for divorce). 

11. Hughes v. Hughes, 19 Ala. 307. 

12. Van Inwagen v. Van Inwagen, 
86 Mich. 333, 49 NW 154. 


Brown, 


pane Ford v. Ford, 63 Fla. 422, 58 8 

14. Latham v. Latham, 30 Gratt. 
CAV 30 Ts 

15. Cruz v. Dominguez, 8 Porto 
Rico 551. 

16. Draper v. Draper, 68 Ill. 17 


(where a child of nine years was 
permitted to testify in behalf of her 
mother, the complainant, it appear- 
ing that she understood the nature 
and effect of an oath). 

17. Crowner v. Crowner, 44 Mich. 
180, 6 NW 198, 28 AmR 245, 


cumulative Annotations, same title, page and note number, 
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at an age when they were probably unable to un- 
derstand the significance of such facts,18 
instance, the adulterous conduct of their mother.!® 
Parties—(1) In General. 
mon-law rule prohibiting one spouse from testify- 
ing against the other has generally been changed 
by statutes so far as divorce cases are concerned.?° 
A divorcee, however, will not be granted upon the 
evidence of the parties alone, when their evidence 
is in conflict,2! and where the parties have pre- 
viously colluded to obtain divorce, by deceiving the 
court, their testimony in a subsequent action for 


[§ 347] «. 


18. Kneale v. Kneale, 28 Mich. 344. 

19. Kneale v. Kneale, 28 Mich. 344. 

20. See statutory provisions; and 
Witnesses [40 Cye 2218]. 

21. Ark.—Rie v. Rie, 34 Ark. 37. 

Ill.—Duberstein v. Duberstein, 171 
Ill, 133, 49 NE 316. 

Mich.—Ortman v. Ortman, 92 Mich. 
172, 52 NW 619. 

N. J.—Rogers v. Rogers, (Ch.) 104 
A 32; Daeters v. Daeters, (Ch.) 38 A 


950. 
Pa.—Sowers v. Sowers, 11 Phila. 
213; Johnson v. Johnson, 35 LegIint 


70; Koch v. Koch, 1 LegRec. 67. 

[a] Want of consent to alleged 
desertion, however, may be sufficient- 
ly shown by complainant’s testimony, 
where defendant testified that she 
would never live with complainant 
and that she so determined when she 
left him.’ Northway v. Northway, 116 
Mich 195. 14aN We 2105 


asia Dimas v. Ortiz, 8 Porto Rico 
sae Ala.—Jordan v, Jordan, 17 Ala. 


Ark.—Darrow v. Darrow, 122 Ark. 
346, 183 SW 746; Arnold v. Arnold, 
115 Ark. 32, 170 SW 486; Shelton v. 
Shelton, 102 Ark. 54, 143 SW 110. 
Be Sagan Vv. Kuhl, 124 Cal. 57, 56 


i es v. Woolfolk, 53 Ga. 
Ida.—Bell v. Bell, 15 Ida. 7, 99 P 


196. 
mit att tO Nee ons v. Wellington, 137 

Towa.—McNabb v. McNabb, 166 NW 
457; Leonard v. Leonard, 174 Iowa 
734, 156 NW 803. 


Md.—Dicus v. Dicus, 131 Md. 87, 
101 A 697. 
Mass.—Robbins v. Robbins, 100 


Minn. 


Mass. 150, 97 AmD 91. 
Mich.—Ortman v. Ortman, 92 Mich. 
172, 52 NW 619. 

Minn.—Hertz v. Hertz, 126 
65, 147 NW 825. 

Mo.—Scholl v. Scholl, 194 Mo. A. 
559, 185 SW 762. 

Nebr.—Paden v. Paden, 28 Nebr. 
275, 44 NW 228. 
oe H.—Kimball v. Kimball, 13 N. H. 

N. J.—Garrett v. Garrett, 86 .N. J. 
Eq. 293, 98 A 848; Hague v. Hague, 
85 N. J. Eq. 537, 96 A 579, AnnCas 
1918B 830; Cotter v. Cotter, (Ch.) 58 
aia McShane v. McShane, 45 N. J. 
Ea. 341, 19 A 465. 

N. D.—Tuttle v. Tuttle. 21, N. D. 
503, 131 NW 460, AnnCas1913B 1. 

Oh.—Henry v. Henry, 11 Oh. Dec. 
(Reprint) 781, 29 CincLBul 156. 

Okl.—Lyon v. Lyon, 89 Okl. 111, 
122, 134 P 650 [cit Cyc]. 
EE wee v. Buys, 56 Pa. Super. 

Tenn.—-Evans v. Evans, (Ch. A.) 57 
SW 367. 

Tex.—Lohmuller v. Lohmuller, 
ae A.) 135 pid bie 

Eng.—N. v. N., 9 Jur. N. S. 1203. 

24 Ark.—Arnold v. Arnold, 115 
Ark. 32, 170 SW 486: Kientz v. Kientz, 
104 Ark. 381, 149 SW 86; Chappell v. 
Chappell, 83 Ark. 533, 104 SW 203; 
Kurtz v. Kurtz, 38 Ark. 119. ; 
she bohm v. Woolfolk, 53 Ga. 

Ill.—Jenkins v. Jenkins, 86 Ill. 340; 
Eames v. Eames, 133 Ill. "A. 66 5. 

Iowa.—Potter v. Potter, 75 Iowa 
211, 39 NW 270. 
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The com- 


Minn.—True v. True, 6 Minn. 458. 

N. J.—Garrett v. Garrett, 86 N. J. 
Eq. 293, 98 A 848; Letts v. Letts, 79 
Neds ud (olSn 84 AS tbe = Lrey 
on other grounds 79 N. J. Eq. 630, 82 
A 845, AnnCas1913A 1236]; Farrow 
v. Farrow, COGNERIG eee iar 60 A va nese 
Schaab v. Schaab, 66 N. J. Eq. 334) 
57 A 1090; Cummins vy. Cummins, 15 
N. J. Eq. 138. 
aes Ala,—Jordan v. Jordan, 17 Ala. 

Ark.—Darrow v. Darrow, 122 Ark. 
346, 183 SW 746; Arnold v. Arnold, 
115 Ark. 32, 170 SW 486; Shelton v. 
Shelton, 102 Ark. 54, 143 SW 110; 
Sisk v. Sisk, 99 Ark. 94, 136 SW 987; 
Brown vy. Brown, 38 Ark, 324; Rie v. 
Rie, 34 Ark. 37. 

Cal. —MacDonald v. MacDonald, 155 
Cal. 665, 102 P 927, 25 LRANS 45; 
Hatton vy. Hatton, 136 Cake353; 68 P 
1016; Kuhl v. Kuhl, 124 Cal. 57, 56 P 
629; Andrews vy. Andrews, 120 Cal. 
184, 52 P 298; Reid v. Reid, 112 Cal. 
274, 44 P 564; Venzke v. Venzke, 94 
Cal, 225, 29 P 499; Cooper v. Cooper, 
88 Cal. 45, 25 P 1062; Haley v. Haley, 
67 Cal. 24, 7 P 3; Haley v. Haley, 2 
Cal. Unrep. Cas. 761, 14 P 92; Blanch- 
ard v. Blanchard, 10 Cal. A. 203, 101 
P 536. 

Ill.—Duberstein vy. Duberstein, 171 
Til. 1338, 49 NE 316. 

Iowa.—McNabb v. McNabb, 166 NW 
457; Snouffer y. Snouffer, 150 Iowa 58, 
129 NW_ 326. 

Md.—Dicus v. Dicus, 131 Md. 87, 
101 A 697; Goodhues v. Goodhues, 90 
Md. 292, 44 A 990. 

Mass.—Robbins v. Robbins, 100 
Mass. 150, 97 AmD 91. 

Mich.—Ortman vy, Ortman, 92 Mich. 
172, 52 NW 619. 

Minn.—Hertz v. Hertz, 126 Minn. 
65, 147 NW 825. 

Mo.—Gruner v. Gruner; 183 Mo. A. 
157, 165 SW 865; Maget v. Maget, 85 
Mo. A. 6. 

Nebr.—Paden v. Paden, 28 Nebr. 

275, 44 NW 228; Faller vy. Faller, 10 
Nebr. 144, 4 NW 1036. 
N. J.—Martin v. Martin, 87 N. J. 
Kq. 361, 100 A: 228; Garcin v. Garcin, 
62 N. J. Eq. 189, 50 A 71; Weigel v. 
Weigel, 60 N. J. "Eq 322, 47 A. 183. 

N. D.—Tuttle v. Tuttle, 21 N. D. 
503, 181 NW 460, AnnCas1913B 1. 

Oh.—Henry v. Henry, 11 Oh. Dec. 
(Reprint) 781, 29 CincLBul 156; Han-: 
sel v. Hansel, Wright 212. 

Okl.—Lyon v. lyon, 39 Okl. 111, 

(Ch. A.) 


Tenn.—Evans v. Evans, 


| 57 SW 367. 


122, 134 Pp 6505 lCit Cyel- 
Lohmuller, 


Tex.—Lohmuller 
(Civ. A.) 135 SW 751. 
Eng.—N. v. N., 9 Jur. N. S. 1203. 
26. Ark.—Johnson Vv. Johnson, 

122 Ark. 276, 182 SW 897. 
Cal.—Hagle v. Hagle, 74 Cal. 608, 
16 P 518; Johnston v. Johnston, 17 
A. 241, 119 P 403; Kenniston v. 


Cal. 
Kenniston, 6 Cal. A. 657, 92 P 1037. 
ey NG Az 


laa well v. Bell, 15 Ida. 
Md.—Tomkey v. Tomkey, 130 Md. 

292, 100 A 283; Twigg v. Twigg, 107 

Md. 676, 69 A 517. 

ma H.—Kimball v. Kimball, 13 N. H. 
N. J.—Hague v. Hague, 84 N. J. Eq. 

674, 95 A 192 [rev on other grounds 


85 N. J. Eq. 537, 96 A 579]; Norcross 
Vv; Norcross, 82-N. Je Eq: 195, 91.A 


Vv. 


ter, 65 N. 
166 


733 [aff 83 N. J. Eq. 348, 91 A 1070]; 


(190. J5.] 138 


divorcee will be given little weight.?? 

(2) Conkatoration=<(a) Necessity. Or- 
dinarily a divorce will not be granted on the un- 
corroborated testimony of the complainant.?% 
rule applies whether the charge is adultery,** cruel 
and inhuman treatment, desertion,?® or the vari- 
ous other statutory grounds for divorce.?7 
the main reason for the rule that a divorce will not 
be granted on the unsupported testimony of one 
of the parties is to prevent collusion between the 
parties,?> the rule is not 
ble,?® and is often relaxe 


The 


Since 


enerally deemed inflexi- 
when mental suffering 


Williams v. Williams, 81 N. J. Eq. 17, 
85 A 611° (applies to every necessary 
element of proof); Peterson v. Peter- 
son, (Ch.) 74 A 965; Topfer v. Top- 
fer, Satie es 68 A 1071; Sterling v. Ster- 
lingwiL IN. ds EQ: 59, 63 A 548; Wood 
v. Wood, “(Ch.) 62 A 429: Hunt Vv. 
Hunt, (Ch.) 59 A 642; Sabin v. Sabin, 
(Gh.), 459. 2As -62'7 2, Corder eviy Corder; 
(Ch.). 59-A 309; Currier v. Currier, 68 
N. J. Eq 7, 59 A 4 [aff 68 N. J. Eq. 
797 mem, 64 A 1133 mem]; Farrier v. 
Barrier, (Ch.) 58 A 1079; Cotter. v. 
Cotter, (Ch.) 58 A 73; Lister v. Lis- 
J. Eq. 109, 55 A 1093 [aff 
Nicds Ba 484 mem, 357 A. Aas. 2 
mem Ti Seeley v. Seeley, 64 N. J. Eq. 
1, 53 A 387; Grover v. Grover, 63 N. 
ey Mgnt, 0p Ay 1051 atin Gomi mor 
Eq. 796, 52 A 1131]; Wood v. Wood, 
63 N. J. Eq. 688, 53 A Hae nes va 
Hires, 61) Nee sna. 2490, 48 A 598; 
Moak v. Moak, (Ch.) 48 A 394; De 
Witt v. De Witt, (Ch.) 36 A 20; ‘Cos- 
till v. Costill, 47 N. J. Eq. 346, 21 A 
35; Herold v. Herold, 47 N J. Hg. 210, 
20 A 375, 9 LRA 696; McShane v. Mc- 
Shane, 45 N. J. Eq. 341, 19 A 465; 
Sandford v. Sandford, 32 N. J. Bq. 
420; Pullen v. Pullen, 29 Ne Je, Ge 
541: Belton v. Belton, 26 N. J. Hq. 
449; Tate v. Tate, 26 N. J. Eq. 55; 
Woodworth vy. Woodworth, ONG 
Eq. 251. 
Pa.—Buys v. Buys, 56 Pa. Super. 
338; Carman v. Carman, 20 Pa. Dist. 
als 38 Pa. Co. 219; Edmiston v. Ed- 


miston, 8 Pa. Dist. 679; Wilson v. 
Wilson, 41 Pa. Co. 300; Winter v. 
Winter, 7 Phila. 369; Parfrey v. Par- 


£RGYpesan C. Mele aoe 

[a] Testimony as to the causes 
for the separation must be corrobo- 
rated. Hague v. Hague, 84 N. J. Eq. 
674, 95 A 192 [rev on other grounds 
85 N. J..Eq: 637, 96 A eee Foote 
v. Foote, (N. J. Ch.) 61 A 90 

{[b] Constructive desertion by a 
wife cannot be proved by the hus- 
band’s uncorroborated testimony. 
Grady v. Grady, (N. J. Ch.) 64 A 440. 

27. McNabb v. McNabb, (Iowa) 
166 NW 457. 

{a] Antenuptial pregnancy.—Wal- 


‘lace v. Wallace, 137 Iowa 37, 114 NW 


527, 126 AmSR 253, 14 LRANS 544, 15 
AnnCas 761. 


{b] Duress.—Pyle v. Pyle, 10 
Phila. (Pa.) 58. 

[e Impotency.—Fulmer v. Ful- 
mer, 13 hila, (Pa.) 166. But see 


Christman v. Christman, 7 Pa. Co. 595 
(holding that the uncontradicted tes- 
timony of a wife that her husband 
was impotent mey be sufficient to au- 
thorize a divorce on that ground). 

{d] Personal indignities.—Scholl 
v. Scholl, 194 Mo. A. 559, 185 SW 762. 

[Le] ‘Willful heglect.—Berry  v. 
Berry, 145 Cal. 784, 79 P 531. 

28. MacDonald v. MacDonald, 155 
Cal. 665, 102 P 927, 25 LRANS -45; 
Burgess v. urgess, 47 N. H. 395: 
Tuttle v. Tuttle, 21 N. D. 5038, 131 NW 
460, AnnCasi1913B 1; Christman v. 
Christman, 7 Pa. Co. 595. 


29. Cal—MacDonald v. MacDon- 
ald, 155 Cal. 665, 102 P 927, 25 LRA 
NS 45; MecMullin v. McMullin, 140 
Calm ala (3608. 

Mass.—Robbins v. Robbins, 100 
Mass. 150. 97 AmD 91. 

Mich.—Murphy v. Murphy, 150 


Mich. 97, 113 NW 583; Rosecrance v. 
Rosecrance, 127 Mich. 322, 86 NW 
800. 


184. [19 Ci Sa] 
resulting from false charges becomes an element 
of divoree.*® Uncorroborated testimony of the wife 
as to the misconduct of the husband sometimes 
may justify a divorce, where defendant neg- 
lects to take the stand and deny or explain the 
charges;?! and justification for desertion may be 
established by defendant’s uncorroborated testi- 
mony.°? : 

_ [§ 349] (b) Sufficiency. There is no definite 
rule as to the degree of corroboration required, but 
each case must be decided according to its own 
facts and circumstances.** It is well settled, how- 
ever, that. complainant’s testimony is not required 
to be corroborated in every particular, but that it is 
enough if corroborated by the testimony of third 
persons as to some of the causes alleged,** or it 
may be sufficiently corroborated by testimony of 
other witnesses to acts other than those specifically 
alleged which tend to prove those that are, espe- 
ciqlly where none of the charges are denied.** So 
it may be sufficiently corroborated by cireumstan- 
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tial evidence.?* But the corroborative testimony 
must relate to some material fact testified to by 
the party;%? it is not sufficient to produce a wit- 
ness who testifies generally in corroboration of the 
matters alleged,?" although the physicians of a 
wife suing for divorce on the ground of extreme 
cruelty may, as corroboration, testify generally to 
the subject to which she ascribed her condition 
when she consulted them;*® and it has been held 
that where desertion is alleged as the ground for 
divorce, if no other persons have knowledge as to 
the cause of the desertion, the libelant’s testimony 
may be corroborated by evidence that he or she sus- 
tains a good general character.*° The testimony of 
plaintiff may be corroborated by the testimony of 
the children of the parties,*+ although divorces have 
been denied where the only corroborative testimony 
was that of a young child of the parties,*? or two 
young children where they displayed bias and sym- 
pathy for plaintiff.4¢ The testimony of plaintiff 
may also be usually corroborated by that of de- 


Mo.—Maget v. Maget, 85 Mo. A. 6. 

Pa.—Baker v. Baker, 195 Pa. 407, 
46 A 96; Flattery v. Flattery, 88 Pa. 
27; Tobin v. Tobin, 60 Pa. Super. 476; 
Hedderson v. Hedderson, 35 Pa. Su- 
per. 629; Krug v. Krug, 22 Pa. Su- 
per. 572; McMichael v. McMichael, 25 
Pa. Dist. 677, 44 Pa. Co. 295; Brown 
v. Brown, 13 Pa. Dist. 484; Collacott 
v. Collacott, 41 Pa. Co, 545; Wilson 
v. Wilson, 41 Pa. Co. 300; Carman v. 
Carman, 20\Pa. Dist. 1, 38 Pa. Co. 219; 

hristman v. Christman,, 7 Pa. Co. 

95. 

“We take the true rule of law to be 
that a divorce should be decreed upon 
libellant’s uncorroborated testimony, 
when such testimony sustains the 
pleadings and proves the facts al- 
leged, and is or should be believed.” 
McMichael v. McMichael, 25 Pa. Dist. 
677, 678, 44 Pa. Co. 295. 

“Uncontradicted testimony may not 
be rejected capriciously in a divorce 
case, any more than in other cases.” 
Olson v. Olson, 27 Pa. Super. 128, 131. 

fa] But in New Jersey “it is an 
inflexible rule ...that a divorce 
will not be granted upon the un- 
corroborated testimony or admission 
of a party to the suit. Not only does 
this apply to the cause but to every 
element in the proofs necessary to 
sustain it.” Garrett v. Garrett, 86 
N. J. Eq. 298, 98 A 848. 

30. MacDonald v. MacDonald, 155 
Cal. 665, 102 P 927, 25 LRANS 45. 

31. Sylvis v. Sylvis, 11 Colo. 319, 
17 P 912; Baker v. Baker, 195 Pa. 407, 
46 A 96; Flattery v. Flattery, 88 Pa. 


27. 

{a] Thus where the respondent 
appears and in good faith contests 
the granting of the divorce, and the 
libelant testifies to matters sustain- 
ing the charge of cruelty and indig- 
nities, and many of these matters are 
not denied by the respondent, who 
takes the witness stand in his de- 
fense, if these matters undenied will 
sustain the charge, it is proper to en- 
ter a decree therefor, although they 
lack corroboration. Tobin vy. Tobin, 
60 Pa. Super. 476. 

82. White v. White, 86 Cal. 219, 24 
12 

83. Malone y. Malone, 76 Ark. 28, 
88 SW 840; Donaldson v. Donaldson, 
(Ida.) 170 P $4; Bell v.-Bell, 15 Ida. 
9, 96, P 196. 

34. Cal.—aAvery v. Avery, 148 Cal, 
239, 82 P 967; Andrews v. Andrews, 
120 Cal. 184, 52 P 298; Wolff v. Wolff, 
102 Cal. 433, 36 P 767, 1037: Venzke 
v. Venzke, 94 Cal. 225, 29 P 499; Coop- 
er v. Cooper, 88 Cal. 45, 25 P 1062: 
Matthai v. Matthai, 49 Cal. 90: Per. 
ae v. Perkins, 29 Cal. A. 68, 154 P 
483. 

Fla.—Hunt v. Hunt, 61 Fla. 630, 54 
S 390, 393 [cit Cyc]. 


| parties, 


Ida.—De Cloedt v. De Cloedt, 24 
Ida. 277, 1383" P 664. 

AS remit pes v. Schipper, 57 Ill. A. 

0. 

Iowa.—Chapman v. Chapman, 165 
NW 96; Leonard v. Leonard, 174 Iowa 
734, 156 NW 808; Lewis v. Lewis, 75 
Iowa 200, 39 NW 271. 

Minn.—Hertz v. Hertz, 126 Minn. 
65, 147 NW 825. 

N. J.—Orens v. Orens, 88 N. J. Eq. 
29, 102 A 436. 

N. D.—Thompson v. Thompson, 32 
N. D. 530, 535, 156 NW 492 [cit Cyc]. 

fa] Thus where alleged cruelty 
consists of a charge of infidelity, the 
use of obscene and scurrilous lan- 
guage, and the communication of a 
loathsome disease, the wife’s testimo- 
ny is sufficiently corroborated by a 
letter from the husband charging her 
with committing adultery, by the tes- 
timony of a witness that the hus- 
band, when informed of his wife’s 
charges, did not deny them, and by 
the testimony of a physician that he 
had treated the husband for the dis- 
ease named. Venzke y. Venzke, 94 
Cal. 225, 29 P 499. 

[b] Only slight corroboration is 
necessary where the facts are such 
as to preclude any possibility of col- 
lusion, and the court is convinced of 
the justice of plaintiff’s cause. Tut- 
tleyv.. Tuttle, 20ND 503) 138i, NW: 
460, AnnCasi1913B 1. 

35. Westphal v. Westphal, 981 
Minn. 242, 838 NW 988. 

36. MacDonald v. MacDonald, 155 
Cal. 665, 102 P 927, 25 LRANS 45; 
Donaldson v. Donaldson, (Ida.) 170 
P 94; Regers v. Rogers, (N. J. Ch.) 
104 A 32; Orens v. Orens, 88 N. J. Ea. 
29, 102 A 436; Robinson y. Robinson, 
83 N. J. Eq. 150, 90 A 311; Topfer v. 
Topfer, (N. J. Ch.) 68 A 1071; Foote 
v. Foote, 71 N. J. Hg. 273, 65 A 205; 
Tobin v. Tobin, 60 Pa. Super. 476. 

“All facts f[and circumstances] 
shown by the evidence, independent- 
ly of the statements, admissions, or 
testimony of the parties, which tend 
to show the treatment, conduct, and 
attitude of the party complained of 
towards the other party to the mar- 
riage, are properly considered by the 
trial court, and it is to determine 
whether such facts and circumstances 
corroborate the testimony of the 
plaintiff in the action.” Donaldson 
v. Donaldson, (Ida.) 170 P 94, 95. 

{a] Corroboration of mental suf- 
fering is afforded by evidence show- 
ing the nature and circumstances of 
the acts complained of considered 
in the light of all the circumstances 
of the case, including the character, 
temperament, and disposition of the 
MacDonald v. MacDonald, 
155 Cal. 665, 102 P 927, 25 LRANS 45, 
37. Ark.—Shelton vy. Shelton, 102 


For later cases, developments and changes in the 1 


Ark. 54, 143. SW 110. 

Cal.—Hagle v. Hagle, 74 Cal. 608, 
16 P 518; Haley v. Haley, 67 Cal. 24, 
7 P 3; Johnston vv. Johnston, 17 Cal. 
A. 241, 119 P 403. 

Iowa.—Chapman vy. Chapman, 165 
NW 96; Potter v. Potter, 75 Iowa 211, 
39 NW 270. 

N. J.—Topper v. Topper, (Ch.) 68 
1071. 

N. Y.—Lyon v. Lyon, 62 Barb. 138. 

Pa.—Baker v. Baker, 195 Pa. 407. 
46 A 96; Welfer v. Welfer, 54 Pa. Su- 
per. 215. 

Tex.—Murray v. Murray, 66 Tex. 
207, 18 SW_ 506. 

Wash.—McAllister v. McAllister, 28 
Wash, 613, 69 P 119 

“Corroboration ... means some- 
thing which leads an impartial and 
reasonable mind to believe that the 
material testimony of the plaintiff 
is true.” Chapman v. Chapman, 
(lowa) 165 NW 96, 102. 

[a] Rule applied.—(1) A _ wife’s 
testimony as to her husband’s cruelty 
in charging her with adultery is not 
sufficiently corroborated by an at- 
torney’s statements of communica- 
tions which were made to him with- 
out cruel intent. Haley v. Haley, 67 
Cal. 24, 7 P 3. (2) The uncontra- 
dicted testimony of a wife as to 
cruelty is sufficiently corroborated by 
the fact that she left her husband 
ostensibly because of such cruelty. 
Baker v. Baker, 195 Pa. 407, 46 A 96. 

88. Topfer v. Topfer, (N. J. Ch.) 
68 A 1071; Sharp v. Sharp, 72'N. J. 
Eq. 231, 64 A 985; Murray v. Murray, 
66 Tex. 207, 18 SW 506. 

[a] For example in an action by 
a wife on the ground of desertion, 
desertion is not sufficiently corrobo- 
rated by proof of Separation during 
the statutory period and failure of 
the husband_to support her during 
that time. Hague v. Hague, 84 N. J. 
Eq. 674, 95 A 192 [rev on other 
grounds 85 N. J. Eq. 537, 96 A 579]. 

39. Perkins v. Perkins, 29 Cal. A. 
68, 154 P 483. 

40. Kimball v. Kimball, 13 N. H. 


222 
Malone v. Malone, 76 Ark. 28, 


41. 
88 SW 840; Roelixe v. Roelke, 103 Wis. 
204, 78 NW 923; Crichton vy. Crichton, 
73 Wis. 59, 40 NW 638. 

42. Malone v. Malone, 76 Ark. 28, 
88 SW 840 (a divorce on the ground 
of cruelty inflicted by the husband 
on the wife will not be granted on 
her testimony, corroborated by a 
daughter nine years old at the time 
of the occurrences about which she 
testified, and one other witness re<« 
lating an instance of harsh language 


used by the husband toward the 
wife). 

43. Robinson yv. Robinson, 65 Mo. 
Agi 26. 


aw see cumulative Annotations, same title, page and note number, 


—— 


§§ 349-352] 


fendant, in the absence of collusion,** although it 
has been held that, where the statute provides that 
the statements of a complaint for divorce shall not 
be taken as true because of defendant’s failure to 
answer or his admissions of their truth, plaintiff’s 
testimony cannot be corroborated by that of de- 


fendant.*® 


[§ 350] 38. Admissions and Confessions—a. 
Admissions or confessions of guilt are not 
ordinarily sufficient to establish marital misconduct 
Confessions, however, 
when freely and voluntarily made,** may aid other 
proof when supported by facts and circumstances 
tending to demonstrate the charge to the satisfac- 
tion of the court,*® although they are to be re- 


General. 


as a ground for divorce.*® 


DIVORCE 


[§ 351] b. Corroboration—(1) Necessity. 
divorce may be granted upon admissions or con- 
fessions only when they are corroborated by inde- 
pendent evidence of guilt,°° or it affirmatively ap- 
pears either from the circumstances under which 
they were made or from extraneous evidence that 


(19. 5.] 135 
A 


they are not collusive.®t 


In [§ 352] (2) 


rated.°* 


sue.>4 


ceived with jealousy and weighed with caution.*® = | 


44. Smith v. Smith, 119 Cal. 183, 
48 CPS 730, ol. BP yls3: Lobin Vv. LDobin, 
60 Pa. Super. 476. 

45. Scarborough v. 
54 Ark. 20, 14 SW 1098. 

46. Ga.—Buckholts v. Buckholts, 
24 Ga. 238. 

Ind.—McCulloch v. McCulloch, 8 
Blackf. 

Ne etd v. lLyster, 

0. 

Kan.—May v. May, 71 Kan. 317, 80 
IPS 5i6le 
oan .—Rodgers v. Rodgers, 13 Kyl 
ne .—Holland v. Holland, 2 Mass. 

Mich.—Streicher v. Streicher, 168 
NW 409 (recognizing rule). 

Miss.—Armstrong v. Armstrong, 


32 Miss. 279. 
(Ch.) on 


Scarborough, 


1 Iowa 


N. J.—Ross v. Ross, 
199; ay ares Vv. Lindsay, 42 N. J 
150, 7 A 666. 

N. Y.—Monypeny v. Monypeny, 171 
App. Div. 134, 157 NYS 11; Jewell v. 
Jewell, 96 App. Div. 633, 89 NYS 166; 
Madge v. Madge, 42 Hun 524; Lyon 
v. Lyon, 62 Barb. 138; Diederichs v. 
Diederichs, 44 Misc. 591, 90 NYS 131; 
Fowler v. Fowler, 29 Mise. 670, 61 
NYS 109; Montgomery v. Montgom- 
ery, 3 Barb. Ch. 132; Betts v. Betts, 1 
Johnss Ch. 1197. 

Okl.—Lyon v. Lyon, 89 Okl. 111, 
122, 134 P 650 [cit Cyc]. 

Pa.—Randolph v. Randolph, 59 Pa. 
Super. 377; Loomis v. Loomis, 20 Pa. 
Dist. Voth Ko vous, oa Pas Disty6l7; 
Rogers v. Rogers, 40 Pa. Co. 263. 

Porto Rico.—Fortufio v. Ferreras, 
4 Porto Rico 214. 

Tex.—Mathews v. Mathews, 41 Tex. 
331. 

Va.—Marshall v. Baynes, 88 Va. 
1040, 14 SE 978. 

[a] For the reason that to grant 
a divorce on the confession of 
_ a party would open the door to col- 
lusion and place the continuance of 
the marriage at the will of the par- 


ties. Holland v. Holland, 2 Mass. 
154; Richards v. Richards, 26 Pa. 
Dist. 595. 

{[b] Separation agreement.—The 


adoption and confirmation of a prior 
separation agreement between the 
parties by a subsequent decree of 
separation does not invalidate the de- 
eree as being founded on the ad- 
missions of the parties. Marshall v. 
Baynes, 88 Va. 1040, 14 SE 978. 

{[c] Admissions of counsel.—A de- 


eree of divorce cannot be based on | 


admissions of counsel. Streicher v. 
Streicher, (Mich.) 168 NW 409. 

47. Garcin v. Garcin, 62 N. J. 
Eq. 189, 50 A 71; Perkins v. Perkins, 
59 N. J. Eq. 515, 46 A 173; Summer- 
bell v. Summerbell, 37 N. J. Eq. 603. 

[a] Confession was not entitled to 
“any weight as evidence when it was 
shown not to have been fairly ob- 
tained nor made with a full under- 


standing of its effect. Derby vv. 
Derby, 21 N. J. Eq. 36. 
4g. Armstrong v. Armstrong, 32 


Miss. 279; Lindsay v. Lindsay, 42 N. 
J. Eq. 150, 7 A 666; Monypeny v. 
Monypeny, 171 App. Div. 134, 157 
NYS 11; Madge v. Madge, 42 Hun 


(N. Y.) 524; Lyon v. Lyon, 62 Barb. 
(N. Y.) 138; Fowler v. Fowler, 29 
Mise. 670, 61 NYS 109; Timmann vy. 
Timmann, 142 NYS 298; Montgomery 
v. Montgomery, 3 Barb. Ch: 
132; Betts v. Betts, 
(N. Y.) 197; Pomeroy v. Pomeroy, 26 
Pa. Co. 575. 

49. See cases supra note 48. 

50. Ala—Richardson v. Richard- 
son, 4 Port. 467, 30 AmD 538. 

Ark.—Scarborough v. Scarborough, 
54 Ark. 20, 14 SW 1098; Kurtz v. 
Kurtz, 38 Ark. 119; Rie v. Rie, 34 Ark. 
37; Welch v. Welch, 16 Ark. 527. 

Cal.—Hayes vy. Hayes, 144 Cal. 625, 
78 P 19; Baker v. Baker, 13 Cal. 87; 
Goldsmith v. Goldsmith, 26 Cal. A. 
458, 147 P 214. 

D. C.—Michalowicz v. Michalowicz, 
25 App. 484. 

Ga.—Woolfolk v. Woolfolk, 53 Ga. 
661; Johns v. Johns, 29 Ga. 718. 
Sar aleve Vesela louldas, 9612 

La.—Mack v. Handy, 39 La. Ann. 
491, 2 S 181; Weigel’s Succ., 18 La. 
oe 49; Harman v. McLeland, 16 La. 

rete Earth ge v. Baxter, 1 Mass. 


Mich.—Robinson v. Robinson, 16 
pe 79; Sawyer v. Sawyer, Walk. 


Minn.—Clark v. Clark, 86 Minn. 
aoe 90 NW 390; True v. True, 6 Minn. 
Miss.—Armstrong v. Armstrong, 32 
Miss. 279. 
eee ee v. Twyman, 27 Mo. 
N. H—white v. White, 45 N. H. 
rae Washburn v. Washburn, 5 N. H. 
oO. 


N. J.—Garrett v. Garrett, 86 N. J. 
Eq. 293, 98 A 848; Howard v. Howard, 
77 N. J. Eq. 186, 78 A 195; Kloman v. 
Kloman, 62 N. J. Eq. 153, 49 A 810; 
Perkins v. Perkins, 59 N. J. Haq. 5145, 
46 A 173; Summerbell v. Summer- 
bell, 87 N. J. Hq. 603; Miller v. Miller, 
20 N. J. Eq. 216; Jones v. Jones, 17 
N. J. Eq. 351; Miller v. Miller, 2 N. 
de dhetoos 32 AmD 417; Clutch: v. 
Clutch, 1 N. J. Eq. 474. 

N. Y.—Lyon We ton 62 Barb. 138; 
Diederichs v. Diederichs, 44 Misc. 
591, 90 NYS 131; Fowler v. Fowler, 29 
Mise. 670, 61 NYS 109; Doe v. Roe, 
1) Johnss«Casivy25;" Betts\v.) Betts, 1 
Johns. Ch. 197. 

N. C.—Toole v. Toole, 112 N. C. 
152, 16 SH 912, 34 AmSR 479; Hans- 
ley v. Hansley, Se Ns KOE OS 

Pa.—Matchin v. Matchin, 6 Pa. 332, 
47 AmD 466; Richards v. Richards, 26 
Pa. Disti, bobtsKSs iver Ke) Ba.. Dist. 
617; Ritchey v. Ritchey, 6 Pa. Dist. 
406; Shondelmyer v. Shondelmyer, 41 
Pa. Co. 566; Wood v. Wood, 2 Brewst. 
Edwards v. Edwards, 3 Pittsb. 


Por to Rico.—Huertas v. Marrero, 4 
Porto Rico 219. 


Tex.—Sheffield v. Sheffield, 3 Tex. 
ae: 

Vt.—Gould v. Gould, 2 Aik. 180. 

51. Cal.—Baker v. Baker, 138 Cal. 
87. 


Kan.—Burke v. Burke, 44 Kan. 307, 
24 P 466, 21 AmSR 283. 


‘90 A 1135]; 


Sufficiency. The sufficiency of the 


corroboration will be determined .by the nature of 
the admission or confession and the circumstances 
under which it was made.®? 
quire that each item of the confession be corrobo- 
But the evidence must relate to some por- 
tion of the confession which is material to the is- 


The rule does not re- 


Me.—Vance v. Vance, 8 Me. 1382. 

eae et apr ae) v. Billings, 11 Pick. 
461. 

Miss.—Tewksbury v. Tewksbury, 5 
Miss. 109. 
son H.—Burgess v. Burgess, 47 N. H. 
ee J.—Jones v. Jones, 17 N. J. Eq. 

N. Y.—Lampson v. Lampson, 174 
App. Div. 851, 159 NYS 868; Stewart 
v. Stewart, 51 App. Div. 629, 65 NYS 
927; Madge v. Madge, 42 Hun 524; 
Lyon v. Lyon, 62 Barb. 138; Diede- 
richs v. Diederichs, 44 Mise. 591, 90 
NYS 1381; Sigel v. Sige}, 20 NYS 377. 

Pa.—Randolph v. Randolph, 59 Pa. 
Super. 377. 

Eng.—Williams v. Williams, L. R. 
1 P 29; Owen v. Owen, 4 Hagg. Eccl. 
261; Tucker v. Tucker, 11 Jur. 893; 
Fullerton vy. Fullerton, 11 Se. Sess. 
Cas. 720. 

B. C.—Edmonds v. Edmonds, 17 B. 
C. 28, 1 DomLR 550. 


ive Ill.—Bergen v. Bergen, 22 Ill. 
we NS lie is ae v. Burgess, 47 


N. jo wart Va) Harl.813N. ad.) ds 
444, 86 A 940 [aff 83 N. J. Eq. 341, 
Jones v. Jones, 17 N. i 
na Ban le Clutch v. Clutch, 1 N. J. Eq. 
7 

N. Y.—Stewart v. Stewan. 51 App. 
Div. 629),65 NYS 9927. 

Fev: —Loomis v. Locate 20 Pa. Dist. 
[a] Thus where it appears by cor- 
roborating, evidence that defendant 
had done acts natural and probable, 
if the facts stated in his confession 
were trues, but otherwise improbable, 
the corroboration is sufficient to sup- 
port a decree. Monypeny v. Mony- 
peny, 171 App. Div. 134, 157 NYS 11. 

[b] An oral admission of adultery 
is sufficiently corroborated by several 
letters of defendant hinting at like 
admissions, defendant’s only expla- 
nation of them being that they were 
written under the influence of de- 
spondency. Stewart v. Stewart, 51 
App. Div. 629, 65 NYS 927. 

{[c] The confession of a wife is 
not corroborated by the unsupported 
testimony of her husband. Perkins 
v., Perkins; 59 N.J..q. 515, 46 Al L73. 

{d] Admissions to family.—Ad- 
missions of defendant in a divorce 
decree to members of his family that 
he had given his wife a secret dis- 
ease is sufficient to sustain a de- 
cree, if Sustained by corroborating 
circumstances. Earl v Earl, 83 N. J. 
Hg. 341, J05AStI35" [aft 61 News. aod: 
444, 86 A 940]. 

fe] Where plaintiff testified on 
the same points covered by defend- 
ant’s admission and win substantial 
accord with it, it cannot be said that 
her admission stands alone, and the 
rule in reference to confessions is 
not strictly applicable. Loomis v. 


Loomis, 20 Pa. Dist. 731. 
53. Clark vy. Clark, 86 Minn. 249, 
90 NW 3890 (it is sufficient if the 


corroborating evidence tends in some 
degree to support the allegations re- 
lied on). 

54. Lyon v. Lyon, 62 Barb. (N. Y.) 


136 [19C.J.] 
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Marriage may 
56 


[§ 353] Proof of Marriage.° 
be proved by cohabitation and general reputation, 
unless, it has been held, the result would be to prove 
defendant guilty of bigamy, in which ease a cere- 
monial marriage must be proved;°? but the proof 
must show that the parties regarded themselves as 
‘husband and wife.*8 -In those jurisdictions where 
common-law marriages are not recognized,°® the 
parties cannot establish marriage by proof of ¢o- 
habitation as husband and wife while visiting for 
a short period another state where such marriages 
are recognized.°° Notwithstanding the relation be- 
tween the parties was in its inception meretricious, 
marriage is proved by continued cohabitation as 
husband and wife under an agreement of mar- 
riage;*! but where there was no marriage agree- 
ment, a continuation of illicit cohabitation mere- 
triciously begun is not proof of marriage.®? Mar- 
riage may be established by the testimony of a 
single witness.°* The presumption of marriage 
which is founded on cohabitation and repute °* will 
not prevail over proof of a subsequent marriage 
in fact by one of the parties to a third person.® 

[§ 354] 5. Proof of Residence. The general 


DIVORCE 


[8§ 353-354 


rule is that residence of plaintiff within the state 
for the time prescribed by statute must be shown 
by a preponderance of evidence,®* although it has 
been held that, where the matter of residence is 
not a contested issue, such a degree of proof is 
not required.*? While it is impossible to lay down 
any positive rule with respect to the evidence nec- 
essary to establish domiciliary intention,®* it can- 
not be established by vague and unsatisfactory 
proof ;®° and while under some circumstances the 
testimony of plaintiff has been held sufficient to 
prove residence,’° as a rule the testimony of com- 
plainant, if controverted,’! will not be accepted as 
sufficient to establish residence,’? unless it is cor- 
roborated.7? So while residence may be proved 
by circumstantial evidence,’* yet the court will not 
act upon proof of circumstances not in themselves 
conclusive, if direct and indisputable evidence is 
available.?5 Where as under some statutes proof of 
residence is required to be made by two witnesses 
who are resident freeholders and householders of 
the state,7* proof of the qualification of the wit- 
nesses is prerequisite to the court’s jurisdiction,” 
and an admission by defendant’s counsel of plain- 


188 (where witnesses testify in re- 
gard to separate acts of adultery, but 
neither swears to any fact that tends 
to show that adultery was committed 
at the time stated by defendant in 
his confession, the corroboration is 
insufficient). 

55. See generally Bigamy § 41 et 
seq; Marriage [26 Cyc 871 et seq]. 

Invalidity of marriage as a de- 
fense see supra § 168. 

Presumption and burden of proof 
see supra § 331. 

56. See Marriage [26 Cyc 888]. 

{a] Sufficiency of proof of mar- 
riage.—Evidence of a performance of 
a marriage ceremony between the 
parties, of cohabitation following, 
and that defendant admitted the pa- 
ternity of a child born during mar- 
riage, is sufficient. Summerville v. 
Summerville, 31 Wash. 411, 72 P 84. 

{b] Proof of a common-law mar- 
riage, if sufficient to establish the re- 
lation, will sustain an action for di- 
vorce and alimony to the same ex- 
tent as though the marriage was sol- 
emnized in strict accordance with law 
and usage. Coad yv. Coad, 87 Nebr. 
290, 127 NW 455. 

[ec] The identity of the parties 
may be proved by circumstantial evi- 
Hees "Rooker v. Rooker, 9 Jur. N. S. 
1329. : 

57. Case v. Case, 17 Cal. 598; Wad- 
dingham v. Waddingham, 21 Mo. A. 


609; Lau v. Lau, 154 NYS 107. See 
also Bigamy § 42 et seq. 
58. Knorst v. Knorst, 181 Ill. 347, 


54 NE 951; Pearce v. Pearce, 16 SW 
Wie ter Kyla 67; Cross. v. Cross, 'b5 
Mich. 280, 21 NW 309; Cherry v. 
Cherry, 258 Mo. 391, 167 SW 539. 
“The real question is how they 
themselves regarded their relation, 
and reputation is only important as 
circumstantial evidence of this.” 


Cross v. Cross, 55 Mich. 280, 288, 213 


NW 309. 

59. See statutory provisions; and 
Norcross vy. Norcross, 155 Mass. 425, 
29 NE 506; Dunbarton v. Franklin, 19 
N. H. 257. See also Marriage [26 
Cyc 836]. 

60. Norcross v. Norcross, 155 
Mass. 425, 29 NE 506. 

61. HElzas v. Elzas, 171 Ill. 632, 
41 NE 717. 

62. Harron v. Harron, 128 Cal. 308, 
60 P 932; White v. White, 82 Cal. 
427, 23 P 276, 7 LRA 799; Harbeck v. 
HMarpeck. 102 9 N.: ¥., 714, 2 
451; Hynes v. McDermott, 91 N. Y. 
451, 483 AmR 677; Badger v. Badger, 
88 N. Y. 546, 42 AmR 263; Chamber- 
lain v. Chamberlain, 71 N. Y. 423; 
Brinkley v. Brinkley, 50 N. Y. 184, 


NYSt | 


| 


10 AmR 460; Ahlberg vy. Ahlberg, 24 
NYS 919; Houpt v. Houpt, 5 Oh. 539; 
Hunt’s App., 86 Pa. 294; Jones v. 
Jones, 4 Pa. Dist. 228, 7 Kulp 515. 

{a] Woid agreement.—(1) Where 
the cohabitation was begun under .a 
contract of marriage supposed to be 
legal, although in fact void in con- 
sequence of the disability of one of 
the parties, continued matrimonial 
cohabitation and general reputation 
after removal of the disability do 
not establish marriage in an action 
for divorce. Collins v. Collins, 80 
N. Y. 1. (2) Although a different rule 
has been applied in cases where only 
the rights of property of the par- 
ties were involved. Clayton v. War- 
dell, 4 N. Y. 230; Rose v. Clark) 8 
Paige (N. Y.) 574; Wilkinson v. 
Payne, 4 T. R. 468, 100 Reprint 1123. 

63. Overing v. Provensal, 117 La. 
6538, 42 S 211. See also Marriage 
[26 Cyc 886]. 


64. See supra § 331. 

65. Jenkins v. Jenkins, 83 Ga. 283, 
9 SE 541, 20 AmSR 316. 

66. Ark.—Nolley v. Nolley, 122 
Ark. 440, 183 SW 954. 

Colo.—Sedgwick v. Sedgwick, 50 
eye 164, 114 P 488, AnnCas1912C 


tll.— Garrett v. Garrett, 252 Ill. 318, 
96 NE 882; Whittaker v. Whittaker, 
151 Ill. 266, 37 NE 1017. 

55 Ind. A. 


Ind.—Miller v. Miller, 
644, 104 NE 588. 

Nev.—Merritt v. Merritt, 40 Nev. 
385, 160 P 22, 164 P 644. 

N. J.—Marsh v. Marsh, 86 N. J. Ea. 
419, 99 A 409; Sweeney v. Sweeney, 
62 N. J. Eq. 357, 50 A 785. 

Or.—Miller v. Miller, 67 Or. 359, 

SO Preps 

Pa,—Whitney v. Whitney, 14 Pa. 
Dist. 161; Lyon v. Lyon, 13 Pa. Dist. 
623; Reed v. Reed, 31 Pa. Co. 155; 
Lyon v. Lyon, 30 Pa. Co. 342; Gill v. 
Gill) 2% Ras Co.542. 

Tex.—Nesbit v. Nesbit, (Civ. A.) 
194 SW 405; Fox v. Fox, (Civ. A.) 179 
SW 883. 

B. C—Adams v. Adams, 14 B. CG. 


301. 

[a] Evidence held sufficient.—Gar- 
rett' v. Garrett, 252 111. *318°996 NB 
882 [rev 160 Ill. A. 231]; Gelwicks v. 
Gelwicks, 160 Iowa 675, 142 NW 409; 
Searles v. Searles, (Minn.) 168 NW 
133; Heer .v. (Heer u%2 N, dee an Glas 
65 A 1013; Ensign v. Ensign, 54 Misc. 
289, 105 NYS 917 [aff 120 App. Div. 
882 mem, 105 NYS 1114 mem]; Mil- 
wee ors 67 Or. 359, 136 P 15. 

4 en vy. Allen el vaerA: 
128 SW 697. 1 OS eee 


68. Whelan v. Whelan, 19 Pa. Dist. 


213%. Pa. Co: Lib: 

69. Hibbert v. Hibbert, 72 N. J. 
Eq. 778, 52 A 1028; Hamilton v. Ham- 
ilton, 62 Pa. Super. 373; B. v. B., 23 
Pa. Dist. 284; Whelan v. Whelan, 19 
Par Dist:):20.1-38.7. Pan Co, 1255 Connolly, 
v. Connolly, 33 S. D. 346, 146 NW 
581; Van Alstine v. Van Alstine, 23 
Wash. 310, 68 P 243. : 

70. Gamblin v. Gamblin, 52 Tex. 
Civ. A. 479, 114 SW 408. 

71. Pollock vy... Pollock; 79) S: Dv48; 
68 NW 176 (plaintiff's uncontroverted 
testimony that he had come into the 
state for the purpose of becoming a 
resident. and had resided there the 
required length of time justifies a 
finding that he was a resident). 

72. Cal.—McDonald v. McDonald, 
155 Cal. 665, 102 P 927, 25 LRANS 45. 

Colo.—Sedgwick v. Sedgwick, 50 
ak 164, 114 P 488, AnnCas1914C 

Ill.—Rapp v. Rapp, 194 Ill. A. 525. 

N. J.—Williams v. Williams, 78 
N.. J.. Ha: 13;° 78 A 6935 Hunter: -v. 
Hunter, G4 N. Ji. Wage? Tie bawA macs 
Grover v. Grover, 63 N. J. Eq. (71, 
796, 50 A 1051 [aff 63 N. J. Eq. 796, 
52 A 1131]; Tracy v. ‘Tracy, 60 Ny J, 
Kg. 25, 46:0 Ay 657 © [revacons ‘other 
grounds 62 N. J. Eq. 807, 48 A 533]. 

Pa.—Snedeker v. Snedeker, 26 Pa. 
Dist. 117; Whelan v. Whelan, 19 Pa. 
Dist 2ihes 7. Par eGo. si beaeReeda v- 
Reed, 14 Pa. Dist. 109. 

73. Sedgwick v. Secgwick, 50 Colo. 
164, 114 P’488, AnnCas1912C 653; Mc- 
Donald v. McDonald, 155 Cal. 665, 102 
P 927, 25 LRANS 45; Whittaker v. 
Whittaker, 151 Ill. 266, 37 NE 1017; 
Williams v. Williams, 78 N. J. Eq. 
13) 78. A 14693): (Sabingen2. “Sabin, 
(N. J. Ch.) 59 A 627; McShane v. Mc- 
Shane, 45 N. J. Hq. 341, 19 A 465. 

74 Bernou v. Bernou, 15 Cal. A. 
341, 114 P 1000 (the fact that defend- 
ant, in an action for divorce, had been 
often seen in the place which he 
claimed as his residence is admissi- 
ble as tending to prove residence at 
that place); and cases infra note 75. 

75. Hendricks vy. Hendricks, 72 
ae 132; Austin v. Austin, 4 Pa. Co. 

76. Becker v. Becker, 160 Ind. 407, 
66 NE 1010; Driver v. Driver, 153 Ind. 
88, 54 NE 389; Brown v. Brown, 138 
Ind. 257, 37 NE 142; Miller v. Miller, 
55 Ind. A. 644, 104 NE 588; Blauser v. 
Blauser, 44 Ind. A. 117, 87 NE 152; 
Cummins vy. Cummins, 30 Ind. A. 671, 
66 NE 915. See also Sedgwick v. 
Sedgwick, 50 Colo. 164, 114 P 488, 
AnnCas1912C 653 (at least one cred- 
ible witness other than plaintiff). 

77. Driver y. Driver, 153 Ind. 88, 


For later cases, developments and changes in the law see cumulative Annotaz 


ions, same title, page and note number, 


§§ 354-355] 


tiff’s residence within the state is insutficient.7® 

6. Proof of Particular Offenses—a. 
The proof of adultery 
as a ground for divorce must be clear and posi- 
The proof must be sufficiently definite to 
identify the time and place of the offense, and the 


[§ 355] 
Adultery—(1) In General: 


tive.?9 


‘circumstances under which it was 


54 NE 389; Miller v. Miller, 55 Ind. A. 
644, 104 NE 588; Canther v. Canther, 
46 Ind. A. 504, 91 NE 813; Emens 
v. Emens, 46 Ind. A. 22, 91 NE 747. 

[a] Sufficiency of proof.—The 
proof of the residence of the witness- 
es need be only such as to satisfy the 
court. Powell v. Powell, 53 Ind. 513; 
Maxwell v. Maxwell, 53 Ind. 363; 
Roshniakorski v. Roshniakorski, 33 
Ind. A. 128, 72 NE 485. 

[b] Insufficient proof.—Where one 
of the two witnesses called to prove 
petitioner’s residence testified mere- 
ly that he owned a little real estate, 
was a householder and had known pe- 
titioner for five or six years, the 
proof of petitioner’s residence was 
insufficient to authorize a _ decree. 
SS pte v. Emens, 46 Ind. A. 22, 91 NE 

78. Prettyman v. Prettyman, 125 
Ind. 149, 25 NE 179. 


79. Ark.—Kientz vy. Kientz, 104 
Ark. 381, 149 SW 86. 
Cal.—Aston vy. Aston, 14 Cal. A. 


S25,010 tees 1035. 
Del.—Naudain v. Naudain, 76 A 225. 
D. C.—Krous v. Krous, 41 App. 
200; Gibson v. Gibson, 18 App. 72; 
Glennan v. Glennan, 3 App. 333. 


Hawaii.—Lyons v. Lyons, 21 Ha- 
waii 474. ? 
Ida.—-Brown v. Brown, 27 Ida. 205, 
148 P 45. 
A wae be v. Ovenu, 201 ll. A. 
Iowa.—Doolittle v. Doolittle, 166 


Iowa 625, 147 NW 893. 

Ky.—Beatty v. Beatty, 151 Ky. 547, 
152 SW 540; Bottom v. Bottom, 143 
Ky. 666, 137 SW 198; Williams v. 
Williams, 136 Ky. 71, 123 SW 337. 

La.—Faulk vy. Vincent, 137 La. 878, 
69 S 499. 
ror rp ices v. Thiess, 124 Md. 292, 


A 922, 

Mich.—Case y. Case, 159 Mich, 491, 
122 NW 538, 124 NW _565. 

Mo.—Griffin v. Griffin, (A.) 193 SW 
614; Moore v. Moore, (A.) 186 SW 
541; Hall v. Hall, 117 Mo. A. 182, 93 
SW 315. 

N. J.—Duke v. Duke, 72 N. J. Ea. 
515, 73 A 837; Berckmans v. Berck- 
mans, 17 N. J. Eq. 453; Reid v. Reid, 
LIEN. Je Bas LOL. 

N. Y.—Moller vy. Moller, 115 N, Y. 
466, 22 NE 169; Taylor v. Taylor, 123 
App. Div. 220, 108 NYS 428; Schulze 
v. Schulze, 83 App. Div. 375, 82 NYS 
266; Burch v. Burch, 80 App. Div. 55, 
80 NYS 182; Steele v. Steele, 170 NYS 
454; Donnelly v. Donnelly, 63 How 
Pr 481; Trust v. Trust, 11 HowPr 
523. 

Okl.—Hartshorn vy. Hartshorn, 168 
iE 


822. 

Or.—Galigher v. Galigher, 49 Or. 
155, 89 P 146. 

Pa.—Pasquarelle v. Pasquarelle, 18 
Pa. Dist. 526, 36 Pa. ad re Kappner 
v. Kappner, 35 Pa. Co. 

Porto Rico.—Ortiz = Praantetee 4 
Porto Rico 51. 

Utah.—Holm v. Holm, 44 Utah 242, 
139) BHIS7 

Vt—Tatt'v. Taft, 80 Vt. 256, 67 A 
703, 130 AmSR 984, 12 AnnCas 959. 

Va.—Engleman v. Engleman, 97 Va. 
487, 34 SH 50. 

W. Va.—Anderson v. Anderson, 78 
W. Va. 118, 88 SE 653. 

Wis.—Poertner y. Poertner, 66 Wis. 
644, 29 NW 386. 

“A finding of adultery should be 
made only where the court is thor- 
oughly satisfied of the truth of the 
charge by clear and convincing evi- 
dence, and such finding is not sus- 
tained where the evidence is improb- 
able and contradictory.’ Steele vy. 
Steele, 170 NYS 454, 457. 
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It 


[a] Evidence 


committed.®® 


held sufficient.— 
Staples v. Staples, 43 App. (D. C.) 
158; Bateman v. Bateman, 42 App. 
(D. C.) 230; Holden v. Matteson, 38 
App. (D! C.) 128; Roote v. Roote, 33 
App. -@. C.) 398, 23 LRANS 240; 
Zimmerman v. Zimmerman, 242 Ill. 
552, 90 NE 192; Balswic v. Balswic, 
io Til. TAS 118; Lambert v. 
Lambert, 165 Iowa 3867, 145 NW 
920; Leupold v. Leupold, 

595, 146 NW _ 55; v. 
136 Ky. 617, 124 SW 866; 
Mathews v. Guillaune, 130 La. 459, 58 
S 149; Milner v. Tutwiler, 124 ‘La. 
689, 50 S 654; Dicus v. Dicus, 131 
Ma. 87, 101 A 697; Willett v. Willett, 
(Mo. A.) 196 SW 1058; Howard v. 
Howard, 188 Mo. A. 564, 176 SW 483; 
Bowers v. Bowers, (N. J.) 104 A 831; 
Ross v. Ross, CN. J. Ch.) 104-A:> 199; 
Slattery v. Slattery, 87 N. J. Eq. 673, 
102 A 8738; Knittel v. Knittel, 8 N. J. 
Eq. 701, 102 A 809; Luderitz v. Lu- 
deritz, 88 N. J. Eq. 108, 102 A 661; 
White v. White, 84 N. J. Eq. 512, 95 
A 197; Giusto v. Giusto, 80 N. J. Eq. 
355, 84 A 617 [aff 81 N. J. Eq. 209, 88 
A 528]; Seibert v. Seibert, (N. J. Ch.) 
83 A 230; Storms v. Storms, 71 N. J. 
Eq. 549, 64 A 700; Davis v. Davis, 152 
App. Div. 830, 187 NYS 749; Kerr v. 
Kerr, 134 App. Div. 141, 118 NYS 801; 
Stewart v. Stewart, 51 App. Div. 629, 
65 NYS 927; Gruninger v. Gruninger, 
190 Pa. 633, 43 A 128;. Walker v. 
Walker, (Vt.) 104 A 828. 

[b] Evidence held insufficient.— 
Kientz v. Kientz, 104 Ark. 381, 149 
SW 86; Warfield v. Warfield, 97 Ark. 
125, 1383 SW 606; Nehrbass v. Nehr- 


bass, 45 App. (D. C.) 458; Doolittle 
v. Doolittle, 166 Towa 625, 147 NW 
893; Leupold v. Leupold, 164 Iowa 


595, 146 NW 55; Wesley v. Wesley, 
181 Ky. 135, 204 SW 165; Anderson 
v. Anderson, 152 Ky. 773, 154 SW 1; 
Beatty v. Beatty, 151 Ky. 547, 152 
SW 540; Rosenberger v. Rosenberger, 
150 Ky. 803, 150 SW 1023; Johnson v. 
Richard, 120 La, 449, 45 S 387; Patti- 
son v.. Pattison, (Md.) 103 A 977; 
Thiess v. Thiess, 124 Md. 292, 92 A 
922; Knittel v. Knittel, 87 N. J. Eq. 
701, 102 A 809; Cooper v. Cooper, 82 
No J.-E: 581, 91: A273 [aff 82 No J. 
Eq. 660, 91 A 732]; Waer v. Waer, 
(N. J. Ch.) 90 A 1039; Harl v. Earl, 
81 N. J. Eq. 444, 86 A 940 [aff 83 N. J. 
Eq. 341, 90 A 1135]; Rector v. Rector, 
78 N. J. Eq. 386, 79 A 295; Hindley 
Van indleys. b0CCApp: ODiv, Uo 135 
NYS 757; Werner vy. Werner, 149 App. 
Div. 511, 133 NYS. 1026; Keville y. 
Keville, 122 App. Div. 388, 106 NYS 
993; Tatum v. Tatum, 88 Misc. 674, 
151 NYS 448; Stetson v. Stetson, 146 
NYS 245; Hartshorn v. Hartshorn, 
(Okl1.) 168 P 822. 

{c] Identification of defendant.— 
(1) Depositions of two residents of 
another state, identifying an alleged 
photograph of defendant as that of a 
woman who was living there with, 
and calling herself the wife of, a per- 
son other than her husband, and evi- 
dence, by a witness who knew de- 
fendant, that the photograph was of 
her, but without any evidence as to 
her appearance or age, are insufficient 
to warrant granting a divorcee for 
adultery, especially where defendant 
was a nonresident, and probably had 
no actual knowledge of the pendency 
of the suit. Rowe v. Rowe, 24 Misc. 
113, 52 NYS 418. (2) Evidence of an 
eyewitness of adultery of defendant, 
who stated that he was acquainted 
with her, and that he identified her 
from a photograph identified by her 
husband, is insufficient to sustain a 
decree without further evidence as 
to the circumstances under which the 
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is not necessary that the fact of adultery be proved 
by direct evidence, but it may be sufficiently proved 
by indirect or circumstantial evidence,*! or by evi- 
dence consisting in part of both.® 
due consideration of all the evidence the proof of 
guilt is inconclusive, a divorce will be denied,** and 
according to some authorities adultery must be 


But if after 


witness made the acquaintance of de- 
fendant, and other evidence as to her 
identity. Bigelow v. Bigelow, 34 
Misc. 265, 69 NYS 643. 

80. Stiles v. Stiles, 62 Ill. A. 408 
[rev on other grounds 167 Ill. 5765, 
47 NE 867]; Herrick v. Herrick, 31 
Mich. 298; Garr v. Garr, 8 Kulp (Pa.) 
460; Patterson v, Patterson, 89 Tenn. 
151, 14 SW 485. 

{a] Time of commission.—Where 
the proof fails to show whether the 
adultery was committed before or 
after marriage, the divorce should 
not be granted. Pessolano y. Pesso- 
lano, 34 Misc. 16, 69 NYS 449; Pat- 
terson v. Patterson, 89 Tenn. 151, 14 
SW 485. 

[b] Testimony that adultery was 
committed without evidence as to the 
facts upon which the conclusion is 
based is insufficient. Herrick v. Her- 
rick, 31 Mich. 298. 

81. See infra § 356. 
eee Ala.—Jeter v. Jeter, 36 Ala. 
. La.—Houlton yv. McGuirk, 122 La. 
359, 47 S 681, 16 AnnCas 1117. 

N. J.—Feinberg v. Feinberg, (Ca) 
59 A 880; Graham v. Graham, 50 N. 
Eq. 701, "25 A 358; Reading v. Foaas 
ing, (Ch.) 8A 809; Culver v. Culver, 
38 Ne J. Hq. 163; "Adams v. Adams, 
TRNAS, Hig. 24; 

N. Y.—Moller v. Moller, 115 N. Y. 
466, 22 NE 1€9. 

Oh. —Dunlap v. Dunlap, Wright 
559; Burchet v. Burchet, Wright 161. 


8S. Ala.—Farmer v. Farmer, 86 
Ala. 322, 5 S 434. 
Ark.—Wilson v. Wilson, 134 SW 


963. 

Ill.—Whitlock v. Whitlock, 268 Ill. 
218, 109 NE 6. 

Iowa.—Buswell v. Buswell, 146 
Iowa 52, 124 NW 770; Haggard v. 
Haggard, 62 Iowa 82, 17 NW 178. 

Ky.—Rosenberger v. Rosenberger, 
150 Ky. 803, 150 SW 1023. 

La.—Harless v. Harless, 129 La. 
755, 56 S 663; Wolff v. Wolff, 128 La. 
724, 55 S 383; Land v. Martin, 46 La. 
Ann. 1246, 15,S 657. 

Mich.—Parkinson v. Parkinson, 134 
Mich. 434, 96 NW 497; Van Voorhis v. 
bib Voorhis, 94 Mich. 60, 53 NW 

N. J.—Harl v. Harl, 81 N. J. Ea. 
444, 86 A 940 [aff 83 N. J. Eq. 341, 
90 A 1135]; Lee v. Lee, 77 N. J. Eq. 
91, 75 A 562; Costell v. Costell, 69 
N. J. Eq. 218, 60 A 49 [aff 69. N. J. 
Eq. 832, 66 A 705]; Knowlden v. 
Knowlden, (Ch.) 52 A 377; Main v. 
Main, (N. J. Ch.) 24 A 1024; Pullen v. 
Pullen, 46 N. J. Eq. 318, 20 A 3935 
Scheffling v. Scheffling, 44 ING Oss Eq. 
438, 15 A 577; Fuller v. Fuller, 41 N. 
J. Eq. 460, 5 A 725; Fuller v. Fuller, 
33 N. J. Eq. 583; Mayer v. Mayer, 
21 N. J. Eq. 246; Larrison v. Larri- 
son, 20 N. J. Eq. 100; Bray v. Bray, 
6 N. J. Eq. 506 [rev on other grounds 
6 N. J. Eq. 628]. 

N. Y¥.—Swan v. Swan, 173 App. Div. 
897, 157 NYS 1097; Werner v. Wer- 
ner, 149 App. Div. 511, 133 NYS 1026; 
Keville v. Keville, 122 App. Div. 388, 
106 NYS 993; Smith v. Smith, 89 Hun 
610, 35 NYS 556; Welke v. Welke, 63 
Hun 625, 17 NYS 298; Tatum v. Ta- 
tum, 88 Misc. 674, 151 NYS 448; Even- 
den v. Evenden, 170 NYS 458; Steele 
v. Steele, 170 NYS 454; Moore v. 
Moore, 1385 NYS 425; Butler v. But- 
ler, 134 NYS 108 [aff 153 App. Div. 
90.054 £38) NIMS h09 15 Atild. ve. Amid: 
16 NYS 803. 

Pa.—yYost v. Yost, 54 Pa. Super. 
he Hartje v. Hartje, 35 Pa. Super. 
14. 


Va.—Hampton vy. Hampton, 87 Va. 
148, 12 SE 340. 
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proved beyond a reasonable doubt. However, the 
mere fact that the evidence is conflicting or that 
guilt is explicitly denied does not preclude a di- 


voree for adultery.*® 
[§ 356] 


defendant and his parantour.*? 


84. See supra § 344. 

85. Cal.—Davis v. Davis, 151 Cal. 
548, 91 P 485. 

D. C.—Krous v. Krous, 41 App. 200. 

Hawaii lyons v. Lyons, 21 Ha- 
waii 474, 478 [quot Cyc]. 

N. J.—Kastendiek v. Kastendiek, 
(Ch.) 35 A 744; Culver v. Culver, 38 
N. J. Eq. 163. 

N. Y.—Moller v. Moller, 115 N. Y. 
466, 22 NE 169. 

86. Ala.—Coleman v. Coleman, 73 
S 478; Powell v. Powell, 80 Ala. 595, 
1S 549; Jeter v. Jeter, 36 Ala. 391; 
Mosser vy. Mosser, 29 Ala. 313; Rich- 
ardson v. Richardson, 4 Port. 467, 30 
AmD 538. 

Ark.—Leonard v. Leonard, 101 Ark. 
522, 142 SW 1133. 

Cal.—Evans v. Evans, 41 Cal. 103; 
pa Vv. tAston,. b4 Cal ASd23. 111, P 

Hawaii.—Lyons v. Lyons, 21 Ha- 
wali 474, 478 [quot Cyc]. 

1ll.—Zimmerman vy. Zimmerman, 
242 Tl. 552, 90 NE 192 [mod 149 Ill. 
A. 231]; Heyman vy. Heyman, 210 Ill. 
524, 71 NE 591; Stiles v. Stiles, 167 
Ill, 576, 47 NE 867; Chestnut v. Chest- 
Nii oolemb48" Bast.v. Bast, 82 1: 
584; Blake v. Blake, 70 Ill. 618; Bals- 
wic v. Balswiec, 179 Ill. A. 118; Loren- 


sone, vo luerenson, 255" iH) “Ay 235; 

Hughes v. Hughes, 133 Ill. A. 654; 

levy v. Levy, 16. Ill. A. 358. 
Iowa.—Leupold v. Leupold, 164 


Towa 595, 146 NW 55; Carlisle v. Car- 
lisle, 99 Iowa 247, 68 NW 681; Names 
v. Names, 67 Iowa 383, 25 NW 671; 
Inskeep v. Inskeep, 5 Iowa 204. 

Kan.—Burke v. Burke, 44 Kan. 307, 
24 P 466, 21 AmSR 283. 

La.—Mender v. Brauch, 141 La. 
940, 75 S 1000; McCartan vy. Filkins, 
134 La. 795, 64 S 717; Siebert v. Klap- 
per, 49 La. Ann. 241, 21 S 259; Mehle 
v. Lapeyrollerie, 16 La. Ann. 4. 

Md.—Dicus v. Dicus, 131 Md. 87, 
101 A 697; Rasch v. Rasch, 105 Md. 
503, 66 A 493; Kremelberg v. Kremel- 
berg, 52 Mad: 553. 
atime v. Bishop, 17 Mich. 

Mo.—Howard v. Howard, 188 Mo. 
A. 564, 176 SW 483. 

Nebr.—Stackhouse v. Stackhouse, 
88 Nebr. 184, 186, 129 NW 257 [quot 
Cyc]. 

N. J.—Dilatush v. Dilatush, 86 N. 
J. Eq. 346, 98 A 255; Giusto v. Giusto, 
80 N. J. Eq. 355, 84 A 617 [aff 81 N. J. 
Eq. 209, 88 A 528]; Seibert v. Seibert, 
(Ch.) 83 A 230; Moyer v. Moyer, (Ch.) 
81 A 1111; Leyland v. Leyland, (Ch.) 
16 A 177; Ewing v. Ewing, (Ch.) 4 
A 651; Clare v. Clare, 19 N. J. Eq. 37; 
Berckmans v. Berckmans, 16 N. J. Eq. 
Least ts No Jee nd. 450) >) Days 
Day, 4 N. J. Eq. 444. 

N. Y.—Allen v. Allen, 101 N. Y. 
658, 5 NE 341; Monypeny v. Mony- 
peny, 171 App. Div. 134, 157 NYS 11: 
Shaw v. Shaw, 155 App. Div. 252, 
140 NYS 109; Hindley v. Hindley, 150 
App. Div. 719, 125 NYS 757; Davidson 
v. Davidson, 134 App. Div. 958, 119 
NYS 141; Ferguson y. Ferguson, 5 
N. Y. Super. 307; McNeir v. McNeir, 
76 Misc. 661. 129 NYS 481; Axtell v. 
Axtell, 119 NYS 644; Chase v. Chase, 
19 NYS 268; Smith v. Smith, 13 NYS 
817; Mulock v. Mulock, 1 Edw. 14. 

N. C.—Burroughs vy. Burroughs, 160 


(2) Circumstantial Evidence—(a) Gen- 
eral Rules. ‘The charge of adultery may be suffi- 
ciently proved by evidence of circumstances lead- 
ing to an inference of guilt,8° notwithstanding an 
unequivocal denial of all the essential facts by both 
It is impossible to 
give any general rule as to what circumstances will 
or will not constitute proof of adultery, but they 
must be determined with reference to the facts of 
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N. (Cr 516 16" SEY 478; 

N. D.—Rott v. Goehring, 33 N. D. 
413, 157 NW 294, 297, LRA1916B 1086, 
AnnCas1918A 643 [cit Cyc]. 

Oh.—Bryant v. Bryant, Wright 156. 
Pita a v. Hartshorn, 168 

Pa.—Matchin v. Matchin, 6 Pa. 332, 
47 AmD 466; Reighter v. Reighter, 58 
Pa, Super. 636; McCune v. McCune, 31 
Pa. Super. 248; Coyles v. Coyles, 26 
Pa. Dist. 816; Yocum v. Yocum, 3 Pa. 
Dist. 615. 

Utah.—Griffin v. Grifin, 18 Utah 98, 
55 P 84. 

W. Va.—Nicely v. Nicely, 94 SE 
749; Huff v. Huff, 73 W. Va. 330, 80 
SE 846, 51 LRANS 282. 

Eng.—Loveden y. Loveden, 2 Hagg. 
Const. 1, 4 EngEccl 461i; Chambers v. 
Chambers, 1 Hagg. Const. 439, 4 Eng 
Eecl 445; Harris v. Harris, 2 Hagg. 
Eecl. 376, 4 EngEcel 160. : 

87. Dunham v. Dunham, 162 Il. 
589, 44 NE 841, 35 LRA 70; Bizer v. 
Bizer, 110 Iowa 248, 81 NW 465; Mc- 
Grail v. McGrail, (N. J. Ch.) 28 A 
611 Dunn’ vs, Dunn; (GN. Chia2 VA 
466; Marsh v. Marsh, 28 N. J. Hq. 196 
[aff 29 N. J. Eq. 296]; Musick v. Mu- 
sick, 88 Va. 12, 13 SE 302. 

{a] Por example (1) where  per- 
sons have created opportunities for 
the commission of adultery and have 
conducted themselves in a manner in- 
consistent with their innocence, 
courts are justified in drawing the in- 
ference that such opportunities were 
improved, notwithstanding their de- 
nials of guilt. Dunham v. Dunham, 
162 Ill. 589, 44 NE 841, 35 LRA 70. 
(2) Where defendant had seduced 
plaintiff before marriage and desert- 
ed her immediately after and consort- 
ed with lewd women with whom he 
was frequently found in compromis- 
ing situations, adultery is estab- 
lished, although both he and the al- 
leged particeps criminis deny it. 
Hk es v. Musick, 88 Va. 12, 13 SE 

88. Lyons v. Lyons, 21 Hawaii 
474, 478 [quot Cyc]; Kremelberg v. 
Kremelberg, 52 Md. 553; Dunham v. 
Dunham, 6 L. Rep. (Mass.) 139; Love- 
den v. Loveden, 2 Hagg. Const. 1, 4 
EngEccel 461; Williams v. Williams 1 
Hagg. Const. 299, 4 EngEcel 415. 

“Artificial and technical rules... 
afford but little aid in determining 
questions of this kind, for after all, 
the question of guilt or innocence de- 
pends upon the facts and circum- 
stances of each particular’ case.” 


Kremelberg v. Kremelberg, 52 Md. 
bbe, Do. 
{a] The reason why it is impos- 


sible fully to indicate the circum- 
stances which will lead to such a 
conclusion is “because they may be 
infinitely diversified by the situation 
and character of the parties ... and 
by many other incidental circum- 
stances apparently slight and deli- 
cate in themselves, but which may 
have most important bearings in the 
particular case.” Loveden v. Love- 
pete 2 Hage. Const. 1, 3, 4 EngEccl 

89. Burke v. Burke, 44 Kan. 307, 
24 P 466, 21 AmSR 283; Herberger v. 
Herberger, 16 Or. 327, 14 P 70; Yocum 
w. Yocum, as Pa Dist-aoibs 
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each particular ease.8* According to some authori- 
ties the circumstances must be such as lead to 
the fact of adulterous intercourse, not only by fair 
inference. but as a necessary conelusion,®® and must 
exclude every rational theory of innocence,°° but 
by the weight of authority they need not be such 
that an inference of guilt is the only possible ¢on- 
clusion that can be drawn therefrom, although 
they must be such as to lead a just and reasonabie 
man to the conclusion of guilt.®? 
sufficient if they merely justify a suspicion of 
guilt,®* in the absence of other incriminating cir- 


They are not 


90. Aitchison v. Aitchison, 99 Iowa 
93, 68 NW 573. 

“The circumstances must not only 
lead naturally to that conclusion, but 
must exclude every rational theory 
of innocence.” Aitchison v. Aitchi- 
son, 99 Iowa 93, 103, 68 NW 573. 

91. Lyons v. Lyons, 21 Hawaii 
474; Chestnut v. Chestnut, 88 Ill. 548; 
Luderitz v. Luderitz, 87 N. J. Eq. 103, 
102 A 661; Allen v. Allen, 101 N. Y. 
658, 5 NE 341 [overr Pollock v. Pol- 
lock, 71 Ns ¥.°187];) Roth v. Roth 390 
App. Div. 87, 85 NYS 640 [aff 183 
N. Y. 520 mem, 76 NE 1107 mem]; 
Axtell v. Axtell, 119 NYS 644. 

92. Ala.—Powell v. Powell. 80 Ala. 
595, 1 S 549; Richardson v. Richard- 
son, 4 Port. 467, 30 AmD 538. 

Hawaii.—Lyons vy. Lyons, 21 Ha- 
waii 474. 

Ill. Stiles v. Stiles, 167 Ill. 576, 47 
ve 807; Smith v. Smith 149 Ill. A. 
596. 

Iowa.—Names v. Names, 67 Iowa 
383, 25 NW 671; Inskeep v. Inskeep, 
5 Iowa 204. 

Md.—Kremelberg v. Kremelberg, 52 
Md. 553. 

Nebr.—Stackhouse v. Stackhouse, 
88 Nebr. 184, 129 NW 257. 

N. J.—Frost v. Frost, 85 N. J. Eq. 
571, 96 A 1010; McKenna v. McKenna, 
84 N. J. Eq. 190, 96 A 890; Ewing v. 
Ewing, (Ch.) 4 A 651; Black v. Black, 
30 N. J. Eq. 228; Berckmans v. Berck- 
mans, 16 No J. Han L226 Patil Ne wdle 
Eq. 453]; Day v. Day, 4 N. J. Eq. 444. 

N. Y.—Moller v. Moller, 115 N. Y. 
466, 22 NE 169; Ferguson v. Fergu- 
son, 5 N. Y. Super. 307; Hutchinson 
v. Hutchinson, 53 Misc. 438, 104 NYS 
1074; Stetson v. Stetson, 146 NYS 245. 
Paiste ey v. Hartshorn, 168 

Pa.—Matchin v. Matchin, 6 Pa. 332, 
a paae 466; Hartje v. Hartje, 33 Pa. 

Oo. ' 

Vt.—Taft v. Taft, 80 Vt. 256, 67 A 
703, 130 AmSR 984, 12 AnnCas 959. 

Eng.—Loveden v. Loveden, 2 Hage. 
Const. 1, 2, 4 EngEHccl 461. 

“The circumstances must be such 
as would lead the guarded discretion 
of a reasonable and just man to the 
conclusion of guilt... . In proving 
adultery by circumstances two facts 
must be established, a criminal dis- 
position or desire in the mind of both 
the defendant and the particeps crim- 
inis, and an opportunity to commit 
the crime.” Hartshorn v. Hartshorn, 
(OkKl.) 168 P 822, 823. 

93. Ala.—Powell v. Powell, 80 Ala. 
595, 1 S 549 (meetings and walks in 
public places). 

Ark.—Leonard y. Leonard, 101 Ark. 
522, 142 SW 1138. 

D. C.—Krous v. Krous, 41 App. 200. 

Ill.—Thomas v. Thomas, 51 Ill. 162 
(unexplained absences from home); 
Hale v. Hale, 197 Ill. A. 361 (meeting 
in public places); Jones yv. Jones, 124 
Ill. A. 201 (possession of incriminat- 
ing letters insufficient). 

Iowa.—Carlisle v. Cariisle, 99 Iowa 
247, 68 NW 681; Rivers v. Rivers, 60 
Towa 378, 14 NW 774 (an interview of 
defendant with a woman of bad char- 
acter, if reasonably explained). 

Ky.—Wesley v. Wesley, 181 Ky. 
135, 204 SW 165. 

La.—Johnson v. Richard, 120 La. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 356-357] 


cumstanees,®? such for instance as accused’s failure 
to adduce available evidence in denial or explana- 
tion of evidence tending to show adultery.®® 
where the circumstances adduced in support of the 
charge are capable of two interpretations, one of 
which is consistent with innocence, a divorce should 


not be granted.°® 
[§ 357] 
In General. 


(b) Disposition and Opportunity—aa. 
Proof of an adulterous disposition on 
the part of defendant and the alleged paramour, 
coupled with an opportunity for them to commit 
the offense, has generally been held sufficient to 
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So 


committed. 


fense,? 


establish adultery,®? although there is some au- 


449, 45 S 387; Cooper v. Cooper, 10 
La. 249, 

Mich.—Soper vy. Soper, 29 Mich. pe 

N. J.—Cooper v. Cooper, 82 N. J. 
Hig. 581, 91 A 731 [aff 82 N. JA—EHq 
666, 91 "A 732]; Waer v. Waer, (ch) 
90 A 1039 (proof of opportunity in- 
sufficient); Farrier v. Farrier, (Ch.) 
58 A 1079; Flavell v. Flavell, 20 N. J. 
Eq. 211 [aff 22 N. J. Eq.. 599] Cwhere 
defendant when intoxicated had met 
a woman, and afterward when partly 
intoxicated and half asleep had called 
out her name). 

N. Y.—Conger v. Conger, 82 N. Y. 
603 (frequent interviews); Pettus v. 
Pettus, 37 Misc. 315, 75 NYS 462 (ap- 
parent undue affection for another). 

N. D.—Hoellinger v. Hoellinger, 38 
N. D. 636, 166 NW 519 [cit Cyc]. 
are ed oe v. Johnston, Wright 
~ Pa.—Ginther v. Ginther, 15 Pa. Co. 

0. 

Tex.—Burney v. Burney, 11 Tex. 
Civ. A=174, 32: SW 328. 

Ww. Va.— Nicely v. Nicely, 94 SE 
749; Huff v. Huff, 73 W. Va. 330, 80 
SE 846, 51 LRANS 282; Martin v. 
Martin, 33 W. Va. 695, 11 SE 12 (ap- 
parent undue affection for another). 

94. Leyland v. Leyland, (N. J. 
Ch.) 16 A 177; Flavell v. Flavell, 20 
N. J. Hq. 211 Taft ZicmNee Jae ce Ooi 
Conger =ivs Conger, “82 N: “Y..1603' 
Schreiber v. Schreiber, 3 Misc. 411, 23 
NYS 299 

95. Young v. Young, 15 SW 780, 12 
KyL 886; McGrail v. McGrail, 48 N. 
STEPH 5'3 25 22) %A. (5825 [revi f40,eNie J: 
Eq. 348, 25 A 9638 mem]; Stickle v. 
Stickle, 48 N. J. Eq. 336, 22 A 60; 
Bibby v. Bibby, 33 N. J. Eq. 56; Har- 
ris v. Harris, 88 App. Div. 123, 82 
NYS 568. 

[a] Thus (1) the refusal of de- 
fendant’s physician, on the ground of 
professional privilege, to answer 
whether defendant had a_ venereal 
disease, while raising no inference of 
guilt, is strongly significant in de- 
termining the weight of evidence. 
Young v. Young, 15 SW 780, 12 KyL 
885. (2) An _ insufficient, contradic- 
tory, or restricted explanation of in- 
eriminating circumstances reacts 
against defendant, and combined with 
testimony may suffice to establish his 
guilt. McGrail v. McGrail, 48 N, J. 
Eq. 532, 22 A 582 [reversed in 49 
N. J. Ha. 348, 25 A 9638 mem]. (3) 
Defendant’s failure to deny the au- 
thenticity of incriminating state- 
ments in letters to her from her al- 
leged paramour constituted an ad- 
mission of the adultery necessarily to 
be inferred from them. Stickle v. 
Stickle, 48 N. J. Eq. 386, 22 A 60. 
(4) Failure to produce the alleged 
paramour as a witness when within 
reach of process is corroborative of 
testimony showing guilt. Bibby v. 
Bibby, 33 N. J. Ea. 56. See also 
Moyer v. Moyer, 78 N. J. Eq. 588, 81 A 
1111 (failure of paramour to testify). 

96. Ala.—Powell v. Powell, 80 Ala. 
595, 1 S 549; Jeter v. Jeter, 36 Ala. 
391; Mosser Vv. Mosser, 29 Ala. 313. 

Til.—Chestnut_ v. Chestnut, 88 Ill. 
548; Carter v. Carter, 62 Ill. 439. 

Towa.—Carlisle v. Carlisle, 99 Iowa 
247, 68 NW 681; Names v. Names, 67 
Towa 383, 25 NW yale Inskeep v. 
Inskeep, 5 Iowa 204. 

Kan.—Burke v. Burke, 44 Kan. 307, 


24 P 466, 21 AmSR 283. 

Ky.— Wesley v. Wesley, 181 Ky. 
135, 204 SW 165; Rodgers v. Rodg- 
ers, 13 KyL 203: 

N. J.—Smith v. Smith, (Ch.) 98 A 
844; McKenna v. McKenna, 84 N. J. 
Eq. 190, 96 A 890; Cooper v. Cooper, 
82 N. J. Eq. 581, 91 A 731 [aff 82 N. J. 
Eq. 660, 91 A 732]; O’Brien v. O’Brien, 
(Ch.) 30 A 875; Mayer v. Mayer, 21 
N. J. Eq. 246; Berckmans vy. Berck- 
mans, 26 N. J. Bq. 122-fatt 17 Nd: 
Eq. 453]. 

N. Y.—Pollock v. Pollock, 71 N. Y. 
137; Cottrell v. Cottrell, 165 App. Div. 
6938, 151 NYS 289; Poillon v. Poil- 
lon, 78 App. Div. 127, 79 NYS 546; 
Smith v. Smith, 89 Hun 610, 35 NYS 
556; Tatum v. Tatum, 88 Misc. 674, 
151 NYS 448; Conway v. Conway, 387 
Mise. 414, 75 NYS 760; Evenden v. 
Evenden, 170 NYS 458; Steele v. 
Steele, 170 NYS 454, 458; Ferguson v. 
Ferguson, 5 N. Y. Super. 307; Anony- 
mous, 17 AbbPr 48. 

Or.—Herberger  v. 16 
Or s2N le PO: 

See also supra § 331; and Criminal 
Law § 1568. 

97. Ill.— Blake Vv.) Blakey (70. (11), 
618; Molner v. Molner, 186 Ill. A. 233; 
Hughes v. Hughes, 133 Ill. A. 654. 
a ae v. Inskeep, 5 lowa 

Ky.—Baker y. Baker, 1386 Ky. 617, 
124 SW 866. 

La.—Houlton v. McGuirk, 122 La. 
359, 360, 47 S 681, 16 AnnCas* 1117 


Herberger, 


[eit Cye]. 

Md.—Dicus v. Dicus, 131 Md. 87, 
LOD ASCOT 

Mich.—McClung vy. McClung, 40 
Mich. 498. 


N. J.—Wille v. Wille, 88 N. J. Eq. 
581, 103 A 74; Moyer v. Moyer, 78 N. 
J. Eq. 588, 81 A 1111; Rector v. Rec- 
tor, 78 N. J. Eq. 386, 79 A 295; Fein- 
berg v. Feinberg, (Ch.) 59 A 880; Mat- 
thews v. Matthews, (Ch.) 58 A 1047; 
Black yw. Black, 30 N. J. Ea. 228; 
Berckmans v. Berckmans, 16 N. J. Eq. 
122 [aff 17 N. J. Hq. 453]. 

N. Y.—Van Epps v. Van Epps, 6 
Barb. 320; McNeir v. McNeir, 76 Misc. 
661, 129 NYS 481; Emmerson v. Em- 
merson, 16 NYS 793; Smith v. Smith, 
18 NYS 817. 
po Ok pisarnsher v. Hartshorn, 168 


oe aS 55 .—Gust v. Gust, 70 Wash. 695, 
Wis. bg 2 oo v. Freeman, 31 
Wis. -235. 


Eng.—Bramwell v. Bramwell, 3 
Hage. Eccl. 618, 5 EngEccl 232; Har- 
ris v. Harris, 2 Hage. Eccl. 376, 4 
EngEccl 160; Westmeath v. West- 


meath, 2 Hage. Eccl. Suppl. 1, 4 Eng 
Eccl 238 
{a] Thus stolen interviews, clan- 


destine arrangements to bring about 
an available opportunity, and secret 
correspondence between the parties 
showing their criminal desire, in con- 
nection with other circumstances 
proving that an opportunity was ac- 
tually afforded, may conclusively es- 
tablish their guilt. Carter v. Carter, 
152 Ill. 434, 28 NE 948, 38 NE 669; 
Daily v. Daily, 64 Ill. 329; Stackhouse 
v. Stackhouse, (N. J. Ch.) 36 A 884; 
Graham v. Graham, 50 N. J. Eq. 701, 
25 A 358; Stickle v. Stickle, 48 N. J. 
Eq. 336, 22 A 60; Allen v. Allen, 101 
N. Y. 658, 5 NE 341; Auld v. Auld, 


thority to the contrary.®% 
tion is not necessarily shown, however, by the ex- 
istence of a state of undue familiarity between 
the parties accused,®® unless the acts of familiarity 
have occurred under such circumstances as to lead 
inevitably to the conclusion that the offense was 
Thus adulterous intercourse will not 
readily be inferred from improper conduct with 
a near relative.” 
adulterous inclination, proof of opportunity to com- 
mit adultery is not sufficient to establish the of- 
unless it oceurs under incriminating cir- 
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An adulterous disposi- 


In the absence of evidence of an 


16 NYS 803; Lockwood v. Lockwood, 
2 Curt. Eccl. 281, 7 EngHccl 114; 
Loveden v. Loveden, 2 Hagg. Const. 
1, 4 EngEccl 461; Elwes v.. Elwes, 1 
Hage. Const. 269, 4 EngEccl 401; 
Bramwell v. Bramwell, 3 Hagg. Eccl. 
618, 5 EngEccl 232; Morse v. Morse, 
2 Hage. Eccl. 608, 4 EngEccl 220. 

98. Burroughs v. Burroughs, 160 
N.-G:-515, 76 © 478. 

99. Osborn v. Osborn, 44 N. J. Eq. 
257, 9 A 698, 10 A 107, 14 A 217; Con- 
ger v. Conger, 82'N. Y. 603; Pollock v. 
Pollock, 71 N. Y. 137; Pettus v. Pet- 
tus, 87 Misc. 315, 75 NYS 462; Aldrich 
v. Aldrich, 21 Ont. 447, 

1. Blake v. Blake, 70 Ill. 618; 
Names v. Names, 67 Iowa 383, 25 
NW 671; Hurtzig v. Hurtzig, 44 N. J. 
Eq. 329, 15 A 5387 [aff 45 N. J. Eq. 869 
mem, 19 A 622 mem]. 

[a] For example (1) evidence that 
a married woman was seen at 3 A. M. 
standing in her nightdress at the door 
of her room at a hotel, talking with 
a man whose vest was unbuttoned, 
apparently just leaving her, and in 
whose company she had been previ- 
ously seen, and with whom she had 
been corresponding after a_ three 
weeks’ acquaintance, was held suffi- 
cient to establish adultery. Carter v. 
Carter, 152 Ill. 434, 28 NE -948, 38 NE 
669. (2) Adultery was established by 
evidence that a wife allowed unaue 
familiarities to be taken by a man 
not her husband; that she had long 
and private interviews with him by 
day and by night, from which she 
came with her hair in disorder; and 
that she expressed great admiration 
for him and hatred for her husband. 
Hurtzig v. Hurtzig, 44 N. J. Eq. 329, 
15 A 537 [aff 45 N. J. Hq. 869 mem, 19 
A 622 mem]. 

2. Peavey“v. Peavey, 76 Iowa 443, 
41 NW 67; Rickard v. Rickard, 9 Or. 
83 » Kenrick v. Kenrick, 4 Hage. Eccl, 


3. Ill—Blake y. Blake, 70 Ill. 618. 

Kan.— Burke v. Burke, 44 Kan. 307, 
24 P 466, 21 AmSR 283. 

Mich.—-Stuart v. Stuart, 47 Mich. 
566, 11 NW 388. 

N. J.—McKenna v. McKenna, 84 N. 
J. Eq. 190, 96 A 890; Waer v. Waer, 
(Ch.) 90 A 1039; Farrow y. Farrow, 
70 N. J. Eq. 777, 60 A 1108; Farrier 
v. Farrier, (Ch.) 58 A 1079; Stiefel v. 
Stiefel, (Ch.) 35 A 287; Osborn v. 
Osborn, 44 N. J. Eq. 257, 9 A 698, 10 
A 107, 14 A 217; Mayer v. Mayer, 21 
N. J. Eq. 246; Larrison v. Larrison, 
20 N. J. Eq. 100. 

N. Y.—Graham v. Graham, 157 App. 
Div. 52, 141 NYS 766; Lunham _ v. 
Lunham, 133 App. Div. 015, 117 NYS 
396; Tatum v. Tatum, 88 Misc. 674, 
677, 151 NYS 448 [cit Cyc]; Isaacs 
v. Isaacs, 29 Mise. 557, 51 NYS 956; 
Axtell v. Axtell, 119 NYS 644. 

Okl.—Hartshorn v. Hartshorn, 168 
P 822. 

Or.—Herberger v. Herberger, 16 Or. 
Sa, 145 Pez. 

Pa.—Pasquarelle v. Pasquarelle, 18 
Pa. Dist. 526, 36 Pa. Co. 513; Yocum 
Vv. Yocum, 3 Pa. Dist. 615. 

Va.—Throckmorton vy. Throckmor- 
ton, 86 Va. ‘768, 11 SH 289. 

Wis.—Freeman v. Freeman, 31 Wis. 
23D. 

{a] Professional calls—(1) <A 
charge of adultery is not sustained 


lLagainst a wife upon evidence that she 
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cumstances.* 

[§ 358] bb. Occupancy of Same Room or Bed. 
Adultery may be established by the fact that the 
parties oceupied the same room at night,° or the 
same bed,’ in the absence of an explanation of the 
incriminating cireumstance.? A man will not be 
presumed to have committed adultery with another 
woman, however, while his wife and child are on 
the same bed,’ or in the same room.® It has been 
held that occupancy by the parties of connecting 
rooms with the door between unbolted is a cireum- 
stance which, with other facts showing a disposi- 
tion to commit adultery, may lead to a conclusion 
of guilt,!° but according to some authorities the 
proof of disposition, to authorize the presumption 
in such a case, must be very strong."? 

[§ 359] cc. Visiting House of Ill Fame, It has 
been held that adultery is not established by proof 
that a husband was merely seen in a brothel on 
one oceasion,!2 or on several oceasions.** The gen- 
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eral rule, however, is that the unexplained visit of 
a husband or wife to a house of ill fame if of suffi- 
cient length to permit the commission of adultery 
raises a presumption that the offense was com- 
mitted, and the inference of guilt is stronger 
where the visit is made with a person of the op- 
posite sex, not the husband or wife of the visitor.’® 
The cireumstances attending the visit may be such 
as to afford conclusive evidence of guilt,1® as where 
defendant was wantonly familiar with an inmate 
of the house and was shut up in a room with her,** 
and it is immaterial under such circumstances 
whether defendant remains all night +8 or only for 
a short time.?® 

[§ 360] (c) Pregnancy without Access by 
Husband. Evidence that a wife was pregnant with 
or gave birth to a child under circumstances nega- 
tiving the possibility of her husband’s being the 
father of it is sufficient to establish her adultery.”° 
But the husband is presumed to be the father of 


had placed herself in the hands of an 
irregular physician for treatment for 
some female difficulty, and that on 
several days a physical examination 
was made by him in a room. with the 
door bolted. Stuart v. Stuart, 47 
Mich. 566, 11 NW 388. (2) Nor is 
evidence of frequent private inter- 
views with a clergyman sufficient to 
establish adultery. Freeman v. Frree- 
man, 31 Wis. 235. 

4. Ala.—Morrison v. Morrison, 95 
Ala. 309, 10 S 648. 

D. C.—Staples v. Staples, 43 App. 
yon Bateman v. Bateman, 42 App. 
230. 


N. J.—White v. White, 64 N. J. Eq. 
84, 58 A 28; Graham v. Graham, 50 
Nid. Eq. 708) 25 Al 3858: 

N. Y.—Davis v. Davis, 152 App. 
Div. 830, 187 NYS 749; Kerr v. Kerr, 
134 App. Div. 141, 118 NYS 801; Smith 
v. Smith, 13 NYS 817. 
gaan aos yv. Hilton, 66 Pa. Super. 

{a] Thus (1) evidence that de- 
fendant and her paramour were often 
seen in compromising positions and 
frequently visited hotels, registering 
as man and wife, is sufficient to es- 
tablish adultcry. White v. White, 64 
ING Seba Aue 3: (2) Evidence 
that defendant took a woman not his 
wife to a hotel in the afternoon, reg- 
istered as man and wife, went with 
her to a bedroom and stayed until at 
least after midnight, was _ sufficient 
to show adultery, seeking such pri- 
vacy being evidence of inclination. 
Kerr v.. Kerr, 134 App. Div. 141, 9118 
NYS 801. 

Rice Ala.—Mosser vy. Mosser, 29 Ala. 

D. C.—Holden v. Matteson, 38 App. 


128. 
Tll.—Foval v. Foval, 39 Ill. A. 644. 
Icwa.—Names v. Names, 67 Iowa 
383. 25 NW 671. 


Mda.—Crane v Crane, 128 Md. 214, 
See Oe 

N. Y.—Kerr v. Kerr, 134 App. Div. 
141, 118 NYS 801; Van Epps v. Van 
Epps, 6 Barb. 320; Holcomb y. Hol- 
comb, 3 NYSt 762. 
oe oe v. Langstaff, Wright 
Sots v. Hilton, 66 Pa. Super. 


(d. 
Tex.—Griffin v. Griffin, (Civ. A.) 67 
SW 514. 

6. Ill—Rawson vy. Rawson, 37 Tl. 
A. 491. 

Iowa.—Lambert v. Lambert, 165 
Iowa 367, 145 NW 920. 

Md.—Shufeldt v. Shufeldt, 86 Md. 
519, 39 A 416. 

Mich.—Fischer v. 
Mich. 441, 91 NW 683. 

N. J.—Dunn y. Dunn, 
466; Leyland v. Leyland, 
177. 

N. Y.—Schreiber v. 
Misc. 411, 23 NYS 299. 


Fischer, 131 


(Ch.) 21 A. 
(Ch.) 16 A 


Schreiber, 3 


Oise a v. Hall, 43 Or. 619, 75 P 


141. 

[a] Occupancy of the same sileep- 
ing’ car berth for a considerable por- 
tion of a night warrants an inference 
of adultery. Rawson v. Rawson, 37 
TAR 49d; \ 

7. Mosser v. Mosser, 29 Ala. 3138; 
Peavey v. Peavey, 76 Iowa 443, 41 
NW 67; Timmann y. Timmann, 142 
NYS) 298: 

[a] Thus the fact of a servant’s 
remaining in the room with defend- 
ant at night was satisfactorily ex- 
plained by evidence that she was the 
only servant about the house and 
that her services were required for 
the purpose of adjusting poultices on 
an eruption for which he was under- 
going treatment. Mosser vy. Mosser, 


29 Ala. 313. 
Wright (Oh.) 


8. Scott v. Scott, 
469. 

9. Rickard v. Rickard, 9 Or. 168. 

10. Warren v. Warren, 8 Misc. 189, 
29 NYS 3138; Jayne v. Jayne, 5 Misc. 
307, 25 NYS 810; Auld v. Auld, 16 
NYS 803. 5 

11. Aitchison v. Aitchison, 99 Iowa 
93, 68 NW 573 (evidence that the 
parties met by appointment in a ho- 
tel, occupied adjoining rooms, were 
seen together in one of the rooms 
seated on the bed, with their arms 
around each other, and that defendant 
paid the hotel bills of both, was not 
sufficient alone to sustain a charge of 


adultery). 

12. Johanson y. Johanson, 12 Cal. 
A. 635, 108 P 55; Locke v.« Locke, 
(Ky.) 18 SW 233. 

[a] Reason for rule.—‘‘Were it 
even to be assumed that from a visit 
to a place of this character adultery 
is to be inferred, nevertheless, the 
presumption attaching would only 
cast upon defendant the burden of 
explaining the object and purposes of 
his visit.” Johanson v. Johanson, 12 
Cal. A. 635, 636, 108 P 55. 

13. Platt v. Platt, 5 Daly (N. Y.) 
295; Anonymous, 17 AbbPr (N. Y.) 


48; Betts v.° Betts, 11) Johns: “Ch. 
CNY 1972 
14. Ala—Richardson vy. Richard- 


son, 4 Port. 467, 30 AmD 538. 
oN ea GE Vv. er 41 Cal. 103. 
—Cooke vy. Cooke, 1 ; 5 
28 NB nee e 52 Ill. 286 
owa.—Abel vy. Abel, 89 I , 
PS, 442, PER eat 
y.—Baker vy. Baker, 136 Ky. 617, 
124 SW 866. ny 
N. J.—Stackhouse v. Stackhouse, 
(Ch.) 36 A 884; Cane vy. Cane, 39 N. J. 
Eq. 148. 
N. Y.—Zorkowski v. Zorkowski, 26 
N. Y. Super. 613, 27 HowPr 37. 
Oh.—Leedale v. Leedale, 8 OhS&CP 
334, 7 OhNP 222. 
Pa.—Matchin v. Matchin, 6 Pa. 332, 


47 AmD 466. 


Va.—Latham v. Latham, 30 Gratt. 


(71. Va.) 307. 

Wng.—Loveden v. Loveden, 2 Hage. 
Const. 1, 4 EngEccl 461. 

[a] The bad character of the 
house must clearly appear. Zorkow- 
ski v. Zorkowski, 26 N. Y. Super. 613, 
27 HowPr 37. 

{b] Thus (1) frequent association 
with prostitutes. at houses of prosti- 
tution or other places under circum- 
stances irreconcilable with an inno- 
cent intent are conclusive as to de- 
fendant’s adulterous disposition, and, 
when the evidence shows an oppor- 
tunity available for the commission 
of the offense, will be sufficient to 
sustain the charge. Cooke v. Cooke, 
71 Ill. A. 668; Shoemaker v. Shoe- 
maker, 25 Pa. Super. 183; Ciocci v. 
Ciocci, 1 Spinks 121, 26 EngL&EKq 
416. (2) Evidence that defendant 
visited houses of prostitution, and in 
his wife’s absence permitted ‘two 
prostitutes to stay at his house all 
night, is sufficient to show adultery. 
Abel v. Abel, 89 Iowa 300, 56 NW 442. 

{c] Boarding with woman of bad 
repute.—Where a husband, without 
apparent cause other than the trivial 
troubles incident to the married lives 
of most people, leaves his family and 
boards with a woman of bad repute, 
the court will presume that he is liv- 
ing in adultery, although specific acts 
are not proved. lLeedale v. Leedale, 
7 OHNP 222, 8 OhS&CP 334. 

15. Stackhouse v. Stackhouse, (N. 
J. Ch.) 36 A 884; Cane v. Cane, 39 N. 
J. Eq. 148; Van Name v. Van Name, 
49 Hun 264, 2 NYS 77 [dist Kenyon v. 
PO. 26) BN ene Se eC Ame AMI wel cuales 
Matchin v. Matchin, 6 Pa. 332, 47 
AmD 466; Best v. Best, 5 Add. Eccl. 
411, 2 EngEccl 158; Wood v. Wood, 4 
Hagg. Eccl. 138 note b; Eliot v. Eliot 
[cit Williams v. Williams, 1 Hagg. 
Const. 299, 302, 4 EngEccl 415]. 


16. See cases infra note 17. 

17. Tit—Cooke y. Cooke, 152 Ill. 
286, 38 NE 1027; Marous v. Marous, 
S60 L115 An O76 

Ky.—Baker v. Baker, 136 Ky. 617, 
124 SW 866. 

N. Y.—Mott v. Mott, 3 App. Div. 
532, 38 NYS 261; Van Epps v. Van 


Epps, 6 Barb. 320. 
Pa.—Shoemaker v. Shoemaker, 
Pa. Super. 183. 
Eng.—Loveden v. Loveden, 2 Hage. 
Const. 1, 4 EngEccl 461; Kenrick vy. 


25 


Kenrick, 4 Hagg. Eccl. 114. 
18. Evans v. Evans, 41 Cal. 103; 
Cooke v. Cooke, 152 Ill. 286, 38 NE 


1027; Noel v. Noel, 24 N. J. Eq. 137. 

19, Astley v. Astley, 1 Hage. Eccl. 
714, 3 EngEcel 303. 

20. Kohlenberg v. Kohlenberg, 
(N. J. Ch.) 74 A 432; Timmann v. Tim- 
mann, 142 NYS 298; Pasquarelle v. 
Pasquarelle, 18 Pa. Dist. 526, 36 Pa. 
Co. 513; Richardson vy. Richardson, 1 
Hagg. Eccl. 6, 3 EngHccl 13; Caton v. 
Caton, 13 Jur. 481. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the child if he had access to his wife during the 
period of gestation.?2 

[§ 361] (d) Subsequent Bigamous Marriage. 

hile marriage and cohabitation with a second 
spouse, the first spouse still living, is conclusive 
proof of adultery,?? proof of a subsequent biga- 
mous marriage of defendant without proof of co- 
habitation is insufficient to establish adultery.?3 

[§ 362] (e) Venereal Disease. Evidence that a 
husband long after marriage is infected with a 
venereal disease is prima facie proof of his adul- 
tery,?* but affliction with such a disease within so 
short a time after marriage that it might have been 
contracted prior thereto is not sufficient to estab- 
lish adultery as against his sworn denial;?> and 
the adultery of the husband cannot be inferred 
from the mere fact of the wife having the disease, 
although she is not suspected of adultery.2° Pos- 
session by accused of mixtures commonly used as 
remedies for such a disease,?’ or stains upon his 
linen which might have resulted from his infec- 


tion,?® are not in themselves sufficient to establish’ 


guilt, although worthy of consideration in connec- 
tion with other facts.?° 
{§ 363] (8) Character 


of Witnesses—(a) 
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statute adultery can only be established by wit- 
nesses who are shown to be entitled to credit on 
oath.®° 

[§ 364] (b) Particeps Criminis. While the 
testimony of the alleged paramour may be con- 
sidered in determining the fact of adultery,*+ it is 
liable to grave suspicion and should be acted upon 
with extreme caution;*? and ordinarily unless it is 
corroborated it is not sufficient to establish guilt,?* 
especially where the character of the particeps 
criminis is such as to indicate its falsity.** The rule, 
however, requiring the testimony of a paramour 
to be corroborated is not a hard and fast rule 
which must be applied in every ease,?> but seems 
rather a precaution on the part of the court than 
a rule of. law,?® and corroboration of a particeps 
criminis is not required where he denies the alleged 
eriminality,?” or where defendant declines to testify 
in his own behalf.2® The facts and circumstances 
relied on as corroborative of the paramour’s testi- 
mony must be material and tend to prove that the 
adultery was in fact committed.%® 

[§ 365] (c) Prostitutes and Procurers. While 
the testimony of prostitutes may be considered on 
the question of adultery,*® their testimony should 


Statutory Provisions. 


21. Wallace vy. Wallace, 73 N. J. 
Eq. 403, 67 A 612; Cross v. Cross, 3 
Paige (N. Y.) 139, 283 AmD 778; Tay- 
Jor vy. Taylor, 123 App. Div. 220, 108 
NYS 428. See also Bastards § 5. 

22. Clapp v. Clapp, 97 Mass. 531; 
Bunteyve Etunt: 72) Ni ese. oe AmR 
129 [app dism 24 L. ed. 1109]; Taylor 
v. Taylor, 123 App. Div. 220, 108 NYS 
428. See Masten v. Masten, 15 N. H. 
159, 161 (‘the additional evidence 
that there is an infant in the house 
is not necessary to substantiate the 
allegation of adultery’’). 

23. Clapp v. Clapp, 97 Mass. 531; 
, Reemie v. Reemie, 4 Mass. 586; Tay- 
lor’ v.-Laylor; 123) App. Div:..220, 108 
NYS 428; Wilson vy. Wilson, Wright 
(Oh.) 128; Horne v. Horne, 27 L. J. 
Piccoli 00s 

24 jJohnson y. Johnson 14 Wend. 
GONE Yano at. 

25. Mount v. Mount, 15 N. J. Eq. 
162, 82 AmD 276; Popkin v. Popkin, 1 
Hagg. Eccl. 765 note b, 3 EngEccl 325. 

26. Holthoefer v. Holthoefer, 47 
Mich. 260, 648, 11 NW 150; Moore v. 
Moore, 135 NYS 425; Homburger v. 
Homburger, 46 HowPr (N. Y.) 346. 

27. Mack v. Handy, 39 La. Ann. 
49152 -S 18h. 

28. James v. James, 29 Nebr. 533, 
45 NW 777; Ferguson v. Ferguson, 1 
Barb. Ch. (N. Y.) 604. 

29. See cases supra notes 27, 28; 
and infra § 367 text and note 52. 

30. See statutory provisions. 

{a] In Kentucky (1) the statute 
requires that the credibility or good 
character of a witness to sustain the 
charge of adultery or lewdness in a 
divorce case “must be personally 
known to the judge, or to the officer 
taking the deposition who shall so 
certify, or it must be proved,” but 
it is not necessary to show that such 
witness is of good character, it being 
sufficient to introduce evidence to the 
effect that he is a credible person, or 
entitled to credit on oath. McCamp- 
bell v. McCampbell, 103 Ky. 745, 46 
SW 18, 20 Kyl 552. (2) The burden 
is upon the party relying on such 
witness to show his credibility. Wil- 
liams v. Williams, 136 Ky. 71, 123 SW 


Ill.—Molner v. Molner, 186 Ill. 
Ky 
135, 504 SW 165. 


181 Ky. 
eo v. Moulton, 13 Me. 
0 
N. J.—Delaney v. Delaney, 69 N. J. 
Hq. 602,.61.A 266 [rev on other 
grounds 71 N. J. Hq. 246, 65 A 217]; 
Mayer v. Mayer, 21 N. J. Hq. 246. 


3. 
—Wesley v. Wesley, 


In some jurisdictions by 


N. Y.—Moller v. Moller, 115 N. Y. 
466, 22 NE 169; Van Epps v. Van 
Epps, 6 Barb. 320; Turney v. Turney, 
see Edw. 566; Banta v. Banta, 3 Edw. 


a, LPS ge er v. Shondelmyer, 
a Pas On 566 

Ss. C.—Thompson Va Thompson, ol 
S36." Wd 16. 

Tex.—Oster v. Oster, (Civ. A.) 130 
SW 265, 267. 
ae Ill—Wahle v. Wahle, 71 Ill. 

Ind.—Lewis v. Lewis, 9 Ind. 105. 

Ky.—Wesley v. Wesley, 181 Ky. 
135, 204 SW 1€5; Smith v. Smith, 181 
Ky. 55, 203 SW 884; Ferguson v. Fer- 
guson, 153 Ky. 742, 745, 156 SW 413 
[cit Cyc]; Bond v. Bond, 150 Ky. 389, 
392. 150 SW 363 [quot Cyc]. 
agent ge v. Herrick, 31 Mich. 

N. Y.—Beadleston v. Beadleston, 50 
Hun 603, 2 NYS 809; Van Epps v. 
Van Epps, 6 Barb. 320; Anonymous, 
28 N. Y. Super. 611; Glaser v. Glaser, 
36 Mise. 231, 73 NYS 284; Delling v. 
Delling, 34 Misc. 122, 69 NYS 479; 
Fawcett v.° Fawcett, 29 Misc. 673, 


61 NYS 108. 

peeearter ks! v. Heckel, 8 Pa. Dist. 
grex—Simons v. Simons, 13 Tex. 

468. 

mee Va.—Nicely v. Nicely, 94 SE 
Eng.—Ginger v. Ginger, L. R. 1 P. 

& D. 37; Ciocci v. Ciocci, 1 Spinks 

121, 26 EngL&Eq 416. 
[a] It is of the weakest and most 

unsatisfactory nature 


at all. Simons v. Simons, 13 Tex. 
468. 

33. Ark.—Payne v. Payne, 42 Ark. 
235 


tlil.—Wahle v. Wahle, 71 Ill. 510; 
Molner v. Molner, 186 Ill. A. 233. 

Ind.—Lewis v. Lewis, 9 Ind. 105. 

Ky.—Wesley v. Wesley, 181 Ky. 
135, 204 SW 165; Smith v. Smith, 181 


Ky. 55, 203 SW 884; Evans v. Evans, 
He Ky. 510, 20 SW 605, 14 KyL 
628. 


Mich.—Herrick v. Herrick, 31 Mich. 
298; Bishop vy. Bishop, 17 Mich. 211; 
Emmons v. Emmons, Walk. 532. 

i: J.—Letts v. Letts, 79 N. J. Ea. 
630, 639, 82 A 845 [rev on other 
grounds 79 N. J. Eq. 630, 82 A 845, 
AnnCasi913A 1236, and quot Cyc]; 
Hedden y. Hedden, 21 N. J. Eq. 61; 
Geoger v. Geoger, 59 N. J. Eq. 15, 45 
A 349. 

N. Y.—Beadleston vy. Beadteston, 50 
Hun 603, 2 NYS 809; Anonymous, 28 
N. Y. Super. 611; Glaser vy. Glaser, 36 


if admissible | 
|; Spouse may become a witness, 


be corroborated.*! 


This, however, is not a rule of 


Mise. 231, 73 NYS 284; Delling v. 
Delling, 34 Misc. 122, 69 NYS 479; 
Fawcett v. Fawcett, 29 Misc. 673, 61 
NYS 108; Van Cort v. Van-~-Cort, 4 
Edw. 621; Banta v. Banta, 3 Edw. 295. 
Or.—Cline v. Cline, 16 P 282. 
Pa.—Heckel v. Heckel; 8 Pa. Dist. 
27; Shondelmyer v. Shondelmyer, 41 
Pa. Co. 566. 
Pees Eee v. Simons, 13 Tex. 
468. 
Eng.—Simmons v. Simmons, 11 Jur. 


830. 
34. Clare v. Clare, 19 N. J. Eq. 37. 
35. Delaney v. Delaney, 69 N. J. 


Eq. 602, 603, 61 A 266 [rev on other 
grounds 71 N. J. Eq. 246, 65 A 217] 
(“this rule is often applied in divorce 
cases where the co-respondent is @ 
common prostitute, or person of loose 
character, but it is not, as I under- 
stand, a hard and fast rule, which 
must be applied in every case to the 
evidence of a paramour’’). 

86. Steffens v. Steffens, 16 Daly 
363, 365, 11 NYS 424, 19 NYCivProc 
267 (where the court said: ‘This 
requirement of corroboration, how- 
ever, seems rather to be a precaution 
on the part of the court, than a rule 
of law. Such precaution, so far as it 
is applied to the testimony of para- 
mours, is mainly founded upon the 
inability of the party charged with 
adultery to contradict the testimony 
of the alleged paramour, because of 
the legal incompetency of husband 
or wife to testify as witnesses in ac- - 


‘tions for divorce brought by either 


against the other,” and then went on 
to say that, where by statute either 
the 
force of the reason requiring corrobo- 
ration is materially weakened, and 
the sufficiency of the alleged para- 
mour’s testimony must depend main- 
ly upon the degree of credibility the 
judge or jury sees fit to attach to 


Lt) 
Pollock. Vv. Pollock, -fi- Ni OY. 


37. 
137. 
88. Crary v. Crary, 18 NYS 753. 
39. Molner y. Molner, 186 Ill. A. 
233; Geoger v. Geoger, 59 N. J. Ea, 
5s "45 A 349; Steffens v. Steffens, 16 
Daly 363, 11 NYS 424, 19 NYCivProc 
40. Smith v. Smith, 181 Ky. 55, 203 
SW 884; Paul v. Paul, 37 N. J. Ea. 
23; Anonymous, 17 AbbPr (N. Y.) 48. 
41. Ill—Magee v. Magee, 190 Ill. 
A. 635. 
fewest v. Wagoner, 10 A 
Y.—Winston v. Winston, 165 WN. 
Mis Nise, 59 NE 273 [aff 189 U. S.- 


142 [19C.J.] 


evidence absolutely controlling the determination 
of the issue, but one for the guidance of the Ju- 
dicial conscience,‘2 and where the testimony of 
prostitutes is corroborated by proof of facts and 
circumstances such as justify belief in its truth, a 
judgment of divorce is proper,** especially where 
defendant fails to take the stand in his own be- 
Procurers are classed with prostitutes, and 
their evidence is to be received with the same cau- 
tion and should be corroborated to the same ex- 


inher 


tent.*® 


[§ 366] (d) Detectives. 


506 mem, 23 SCt 852 mem, 47 L. ed. 
922 mem]; McCarthy v. McCarthy, 
143 N. Y. 235, 88 NE 288; Moller v. 
Moller, 115 N. Y. 466, 22 NE 169; 
Mott v. Mott, 3 App. Div. 532, 38 NYS 
261; Anonymous, 17 AbbPr 48; Tur- 
ney v. Turney, 4 Edw. 566. | 

Tenn.—Hickerson Vv. Hickerson, 
(Ch. A.) 52 SW 1019. : 

Eng.—Sopwith v. Sopwith, 4 Swab. 
& Tr. 243. 

42. Winston v. Winston, 165 N. Y. 
553, 59 NE 278 [aff 189 U. S. 506, 23 
SCt 852, 47 L. ed. 922]. 

43. Mayer v. Mayer, 21 N. J. Ha. 
246; Winston v. Winston, 165 N. Y. 
553, 59 NE 273 [aff 189 U. S. 506, 23 
SCt 852, 47 L. ed. 922]; Moller v. Mol- 
ler, 115 N. Y. 466, 22 NE 169; Van 
Epps v. Van Epps, 6 Barb. (N. Y.) 
320. 


44, McCarthy v. McCarthy, 143 N. 
Y. 235, 38 NE 288. 
45. Blake v. Blake, 70 Ill. 618; 


Rosenberger v. Rosenberger, 150 Ky. 
803, 150 SW 1028; Whitenack v. 
Whitenack, 36 N. J. Eq. 474. 


46. Naylor v. Naylor, 59 Pa. Super. 
547. 
47. Conn.—Dennis v. Dennis, 68 


Conn. 186, 36 A 34, 57 AmSR 95, 34 
LRA 449. 

Ill.—Blake v. Blake, 70 Ill. 618. 

Ky.—Smith v. Smith, 181 Ky. 55, 
203 SW 884. 

La.—Mender v. Brauch, 141 La. 
940, 75 S 1000 [cit Cyc]; McCartan v. 
Tilkins, 134 La. 795, 796, 64 S 717 
[quot Cyc]. 

Mich.—Van Voorhis v. Van Voor- 
his, 94 Mich. 60, 77, 53 NW 964. 

N. J.—Luderitz v. Luderitz, 88 N, 
J. Eq. 103, 106, 102 A 661; Farrow v. 
Farrow, 70 N. J. Eq. 777, 60 A 1103; 
Hurtzig v. Hurtzig, 44 N. J. Eq. 329, 
Thy ATVSST fafie 45 N: J. Bq: 869; 19 A 
622]; Cane v. Cane, 39 N. J. Eq. 148. 

N. Y.—Winston v. Winston, 165 N. 
Ye ODO, OO UNE: 273" [atl 189 UL Se 506 
mem, 23 SCt 852 mem, 47 L. ed. 922 
mem]; Moller v. Moller, 115 N. Y. 
466, 22 NE 169; Fontana v. Fontana, 
182 App. Div. 717, 170 NYS 308; Hy- 
man v. Hyman, 154 App. Div. 469, 139 
NYS 65; Steele y. Steele, 170 NYS 454; 
Anonymous, 17 AbbPr 48. 

Or.—Cline v. Cline, 16 P 282. 

Pa.—Clawell v. Clawell, 63 Pa. Su- 
per. 88; Naylor v. Naylor, 59 Pa. Su- 


per. 547; Clawell v. Clawell, 24 Pa. 
Dist. 1066. 
Tenn.—Hickerson  v. Hickerson, 


(Ch. A.) 52 SW 1019. 
Va.—Engleman v. Engleman, 97 Va. 
487, 34 SH 50; Throckmorton v. 
Throckmorton, 86 Va. 768, 11 SE 289. 
Eng.—Gower v. Gower, L. R. 2 P. 
& D. 428; Picken v. Picken, 34 L. J. 
P. & M. 22. 

“The testimony of a hired detective 
must always be accepted with great 
caution; it is uniformly classed as 
the testimony of one in interest and 
... Carries much less weight than 
that of a disinterested witness, un- 
less corroborated.” Luderitz vy. Lu- 
deritz, supra. 

[a] The reason (1) is that “when 
aman sets up as a hired discoverer 
of supposed delinquencies, 


While there is no 
fixed rule of law or public policy which forbids the 
granting of a divorce upon the testimony of hired 
detectives,*® their testimony should be scrutinized 
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tory evidence.°” 


amount of his pay depends upon the 
extent of his employment, and the ex- 
tent of his employment depends upon 
the discoveries he is able to make, 
then the man becomes a most dan- 
gerous instrument.” Blake v. Blake, 
70 Ill. 618, €22. (2) ‘There are good 
reasons why such testimony should 
be scrutinized with great care.... 
The nature of the occupation and the 
interest which the hired detective 
has, arising out of his natural desire 
to please his employer, are reasons 
why a conscientious and prudent 
judge will scrutinize his testimony 
with great care before making it the 
basis of a decree dissolving the mar- 
riage tie.” Naylor v. Naylor, 59 Pa. 
Super. 547, 561. 

48. Smith v. Smith, 181 Ky. 55, 
203 SW 884; McCartan y. Filkins, 134 
La. 795, 796,-64 S 717 [quot Cyc]; 
Moller v. Moller, 115 N. Y. 466, 22 
NE 169; Fontana v. Fontana, 182 App. 
Div. 717, 170 NYS 308; Enders v. En- 
ders; 83 Mise; 593, 145 INYS*s 450: 
Steele v. Steele, 170 NYS 454. 

49. Steele v. Steele, 170 NYS 454. 

50.° Yates v. Yates) 211 NY Y. 163, 
105 NE 195. 

51. Ala.—May v. May, 39 S 679. 

Ark.—Bell v. Bell, 105 Ark. 194, 150 
SW 1031. 
one Wa Wo Oll tad Om La enusno Ouse 

Iowa.—Layton y. Layton, 166 Iowa 
74, 147 NW 134. 

La.—Ogden v. Hebert, 49 La: Ann. 
1714, 22 S 919. 


Mich.—Peabody v. Peabody, 183 
Mich. 375, 149 NW 975. 
Mo.—Tegethoff v. Tegethoff, 198 


Mo. A. 460. 199 SW 460. 
Sor ee v. Hill, 24 Or. 416, 33 P 
Pa.—Edmond’s App:, 57 Pa. 232: 
Schulze v. Schulze, 33 Pa. Super. 325; 
ee B., 23 Pa. Dist. 284, 42 Pa. Co. 
Tex.—De Fierros v. De Fierros, 
(Civ. A.) 154 SW 1067. 
Va.—Crounse v. Crounse, 108 Va. 
108, 60 SE 627. 
‘ B. C.—Timms v. Timms, 15 B. C. 


o; 

{a]_ Thus (1) plaintiff’s testimony 
that defendant has falsely charged 
her with unchastity is not sufficient 
to warrant a decree, unless she also 
states the times, places, and circum- 
stances of the alleged charges, and 
the persons to whom they were made. 
Hill v. Hill, 24 Or. 416, 33 P 809. 
(2) Testimony that defendant was 
quarrelsome, noisy, and faultfinding, 
and insulted plaintiff in the presence 
of other persons, and further testi- 
mony, as a conclusion in answer to a 
leading question, that such conduct 
made her condition intolerable and 
life miserable and burdensome, were 
not sufficient’ to authorize a divorce. 
B-ty.-B. 23) Pa, Disteos4) 40 Paco: 


188. 
52. Ala.—Morrison y. Morri 
|i65 Ala. 191, 51S 743. etn 
Ark.—Kientz v. Kientz, 104 Ark. 


Reese 149 SW 86; Gray v. Gray, 98 SW 
| io. 


when the | 


Cal.—Avery vy. Avery, 148 Cal. 239, 
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with great care,!7 and ordinarily some corrobora- 
tion is required,*® although this is not a rule of 
evidence, but one for the guidance of the judicial 
conscience.t® The testimony of a witness, however, 
who renders services as a detective through friend- 
ship without compensation or the expectation of re- 
ward, is not subject to the suspicion which attaches 
to the testimony of a hired detective.®° 

[§ 367] b. Cruelty. Cruelty as a ground for 
divorce is not established by mere general state- 
ments to the effect that defendant has illtreated 
plaintiff or that they cannot live together;>! the 
cruelty must be established by clear and satisfac- 


Personal indignites as ground for 


S25 Py 96M 

Colo.—Sedgwick v. Sedgwick, 50 
Colo. 164, 114 P 488, AnnCas1912C 
653. 

D. C.—Ogden v. Ogden, 17 App. 
104. 

Ga.—Ford v. Ford, 146 Ga. 164, 91 
SE 42. 

Ida.—Spofford vy. Spofford, 18 Ida. 
115, 108 P 1054. 

Ill—Von Degens v. Von Degens, 
199 Ill. A. 481, 


Ind.—Dickinson vy. Dickinson, 54 
Ind. A. 53, 102 NE 389. 

Iowa.—Main v. Main, 168 Iowa 
358, 150 NW 590; Pfannebecker v. 
Pfannebecker, 133 Iowa 425, 110 NW 
pase 119 AmSR 608, 12 AnnCas 
43. 


Kan.—Rowe v. Rowe, 84 Kan. 696, 
UUs ISA ae 

Ky.—Rolfsen v, Rolfsen, 115 SW 
213; McMakin v. McMakin, 87 SW 
1140, 27 KyL 1211. 

La.—Delsa v. Raymond, 126 La. 126, 
52 S 240. 

Mich.—Watrous v. Watrous, 155 
Mich. 78, 118 NW 725; Rapp v. Rapp, 
149 Mich. 218, 112 NW 709; Smith v. 
Smith, 146 Mich. 686, 110 NW 59, 111 
NW 342; Hewelt v. Hewelt, 145 Mich. 
275, 108 NW 504. 

Minn.—Heinze vy. Heinze, 107 Minn. 
43, 119 NW 489; Haver v. Haver, 102 
Minn. 235, 1183 NW 882. 

Miss.—Forrester v. Forrester, 101 
Miss. 155, 57 S 553. 

Mo.—Long v. Long, 171 Mo. A. 202, 
156 SW 487; English v. English, 158 
Mo. A. 330, 139 SW 814; Raney v. 
Raney, 128 Mo. A. 167, 106 SW 577. 

Nebr.—Anderson v. Anderson, 89 
Nebr. 570, 131 NW 907, AnnCas1912C 
1; Goodson vy. Goodson, 89 Nebr. 452, 
131 NW 972; Haines v. Haines, 79 
Nebr. 684, 113 NW 125; Whitney v. 
Whitney, 78 Nebr. 240, 110 NW 555; 
BER v. Hays, 75 Nebr. 728, 106 NW 

N. J.—Criscom v. Criscom, (Ch.) 75 
A 1009. 

N. Y.—Kinsey v. Kinsey, 124 NYS 
30; De Meli v. De Meli, 5 NYCivProc 
306, 67 HowPr 20 [aff 11 NYSt 291 
(aff 120 N. Y. 485, 24 NE 996)]. 

N. D.—Rindlaub v. Rindlaub, 19 
N. D. 352, 125 NW 479. 

Or.—Mills v. Mills, 47 Or. 246, 83 
PP 390: 

Pa.—Crawford v. Crawford, 54 Pa. 
Super. 304; Simon v. Simon, 34 Pa. 
Super. 182; Whelan v. Whelan, 19 Pa. 
Dist. 21, 387 {Pa Co; Wb." Steiger’ vy. 
Steiger, 41 Pa, Co. 164. 


Porto Rico.—Cobos v. Clausel, 19 
Porto Rico 760. 
Tex.—Fitzgerald Vv. Fitzgerald, 


(Civ. A.) 168 SW 452; Bingham v. 
Bingham, (Civ. A.) 149 SW 214; Ryan 
v. Ryan, (Civ. A.) 114 SW 464; Luhn 
v. Luhn, (Civ. A.) 983 SW 525. 
Vt.—Mathewson v. Mathewson, 81 
Vt. 173, 69 A 646, 18 LRANS 300. 
Va.—House y. House, 102 Va. 235, 
40 SE 299. 
Wash.—Wilhelm v. Wilhelm, 57 
Wash. 157, 106 P 627; O’Sullivan v. 
O’Sullivan, 35 Wash. 481, 77 P 806. 
Wis.—Banks v. Banks, 162 Wis. 87, 
155 NW 916. 


For later cases, developments and 


changes in the law see cumulative Annotations, same title, page and note number. 


§ 367] 


divorce must also be proved clearly and satisfac- | torily.® 


qa .—Brizard v. Brizard, 24 Man. 


Ont. pornos v. Reynolds, 6 Ont 
WR 782 

[a] Evidence held sufficient.— 
Black v. Black, (Ala.) 74 S 338; Carr 
Vee Carre 17 Ala. 600, 55 S 96; Wil- 
liams v. Williams, 122 Ark. 370, 183 
SW 960; McDaniel v. McDaniel, 
(Ark.) 140 SW 980; Cranford y. Cran- 
ford, 85 Ark. 83, 107 SW 165; Whin- 
nery v. Whinnery, 21 Cal. A. 59, 130 
P 1065; Creel v. Creel, 48 App. (D, C.) 
82; Klekamp v. Klekamp, 275 Ill. 98, 
113 NE 852, AnnCas1918A 663; Eller v. 
Eller, 198 Ill. A. 411; Doose v. Doose, 
198 Ill. A. 387; Pauler vy. Pauler, 180 
Til, Ay. 8225 Kidd.v. Kidd-=164 Til. A. 
542; Lomax v. Lomax, (Iowa) i159 
NW 1002; Pooley v. Pooley, (lowa) 
157 NW 129; Young v. Young, 173 
Iowa 424, 155 NW 8338; Doolittle v. 
Doolittle, 166 Iowa 625, 147 NW 893; 
Barr v. Barr, (lowa) 138 NW 3879; 
Felkner v. Felkner, 153 Iowa 56, 133 


NW 341; Caldwell v. Caldwell, 141 
Iowa 192, 119 NW 599; Rader v. 
Rader, 136 Iowa 228, 113 NW 817; 


Hullinger v. Hullinger, 133 Iowa 269, 


110 NW 470; Berry v. Berry, 115 
Iowa 5438, 88 NW 1075; Smith v. 
Smith, 181 Ky. 55, 203 ‘SW _ 884; 


Burris v. Burris, 179 Ky. 365, 202 SW 
906; Stepp v. Stepp, 178 Ky. 337, 198 
SW 935; Logan v. Logan, 171 Ky. 
115, 188 SW 301; Hayden v. Hayden, 
167 Ky. 569, 180 SW 961; Schnuck v. 
Schnuck, 163 Ky. 133, 173 SW 347; 
Griffin v. Griffin, 154 Ky. 766, 159 SW 
597; Anderson v. Anderson, 152 Ky. 
773, 154 SW 1; Rosenberger v. Rosen- 
berger, 150 Ky. 803, 150 SW 1023; Mc- 
Clintock v. McClintock, 147 Ky. 409, 
144 SW 68, 39 LRANS 1127; Grow v. 
Grow, 134 Ky. 816, 121 SW 654, 135 
AmSR 440; Rolfsen v. Rolfsen, (Ky.) 
115 SW 2138; Broyles v. Broyles, 
106 SW 212, 32 KyL 445; Crabtree v. 
Crabtree, 85 SW 211, 27 KyL 435; 
Bawer v. Bawer, 1 Ky. Op. 83; North- 
rup v. Northrup, (Mich.) 166 NW 919; 
Van Horn v. Van Horn; (Mich.) 165 
NW 639; Clark v. Clark, (Mich.) 165 
NW 611; Lietzan vy. Lietzan, 197 Mich. 
395, 163 NW 874; Stanton v. Stanton, 
197 Mich. 161, 163 NW 873; Wheeler 
v. Wheeler, 196 Mich. 466, 163 NW 
35; Carey v. Carey, 192 Mich. 684, 
159 NW 144; Tuffelmire v. Tuffel- 
mire, 192 Mich. 147, 158 NW 178; 
McCue v. McCue, (Mich.) 157 NW 
369; Collins v. Collins, 189 Mich. 659, 
155 NW 555; Culley v. Culley, 189 
Mich. 496, 155 NW 401; Dean v. Dean, 
181 Mich. 498, 148 NW 179; Cadieux 
v. Cadieux, 180 Mich. 9$, 146 NW 161; 
Wellman v. Wellman, 178 Mich. 107, 
144 NW 493; Southwick v. Southwick, 
175 Mich. 608, 141 NW 624; Krusinski 
v. Krusinski, 170 Mich. 561, 136 NW 
593; Begrow v. Begrow, 162 Mich. 
349, 127 NW 256; Jarstfer v. Jarstfer, 
162 Mich. 196, 127 NW 24; Mullen v. 
Mullen, 135 Minn. 179, 160 NW 494; 
Rose v. Rose, 132 Minn. 340, 156 NW 


664; Fitzpatrick v. Fitzpatrick, 127 
Minn. 96, 148 NW 1074; Hertz v. 
Hertz, 126 Minn. 65, 147 NW 825; 


Mandelin v. Mandelin, 120 Minn. 198, 
139 NW 152 Longbotham v. Long- 
botham, 119 ae 139, 187 NW 387; 
Martinson v. Martinson, 116 Minn. 
128, 133 NW 460; Cochran v. Cochran, 
93 Minn. 284, 101 NW 179; Martensen 
Vv. Martensen, (Mo. A.) 186 SW 581; 
Meek v. Meek, 186 Mo. A. 708, 172 
Sw 1154; Hauber v. Hauber, 170 Mo. 
2) etna a 156 SW 54; Dimmitt v. Dim- 
mitt, 167 Mo. A. 94, 150 SW 1107; 
Rapp v. Rapp, 162 Mo. A. 673, 145 Sw 
114; Morgan v. Morgan, 134 Mo. A. 
160, 113 SW 722; Pierce v. Pierce, 96 
Nebr. 511, 148 NW 151; Bolton v. Bol- 
ton, 94 Nebr. 343, 143 NW 208; Mc- 
Namara v. McNamara, 93 Nebr. 190, 
139 NW 1045; Boxa v. Boxa, 92 Nebr. 
78, 187 NW 986; Anderson v. Ander- 
son, 89 Nebr. 570, 131 NW 907, Ann 
Cas1912S 1; Pedersen v. Pedersen, 88 
Nebr. 55, 128 NW 649; McGrew v. Mc- 
Grew, 87 Nebr. 423, 127 NW 121; 
Fagan vy. Fagan, 82 Nebr. 388, 117 
- (19°C. J.—10] 
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NW 992; McKee v. McKee, 2 Nebr. 
(Unoff.) 322, 96 NW 489; Moore v. 
Moore, 84 N. J. Eq. 200, 93 A 700; 
Snyder v. Snyder, 162 NYS_ 607; 
Lyon v. Lyon, 39 Okl. 111, 134 P 650; 
Coos v. Coos, 82 Or. 693, 162 P 860; 
Belmont vy. Belmont, 82 Or. 612, 162 
P 830; Ream v. Ream, 81 Or. 175, 158 
P 670; Gustin v. Gustin, 79 Or. 387, 
155 P 370; Cunningham v. Cunning- 
ham, 70 Or. 420, 141 P 1019; Folken- 
berg v. Folkenberg, 58 Or. 267, 114 P 
99; Benfield v. Benfield, 44 Or. 94, 74 
P 495; Oxley v. Oxley, 191 Pa. St. 
474, 43 A 340; Mamaux v. Mamaux, 64 
Pa. Super. 131; Lewis v. Lewis, 63 Pa. 
Super. 82; Aikens v. Aikens, 57 Pa. 
Super. 424; Welfer v. Welfer, 54 Pa. 
Super. 215; Shaw v. Shaw, 36 Pa. 
Super. 122;-B. v. B:, 23 Pa. Dist. 284, 
42 Pa. Co. 188; Buckland v. Buckland, 
22 Pa. Dist. 965; Stevens v. Stevens, 
32 Pa. Co. 414; Cole v. Cole, 20 Pa. 
Co. 138; Lefevre v. Lefevre, (Tex. 
Civ. A.) 205 SW 842; Smith v. Smith, 
(Tex. Civ. A.) 200 SW 1129; Wright 
VeaaWiriehtenbO tex Clive Ay 1459 110 
SW 158; Duvall v. Duvall, (Tex. Civ. 
A.)*10i1 SW 521; Davenport v. Daven- 
port, 106 Va. 736, 56 SE 562; Snyder v. 
Snyder, 95 Wash. 619, 164 P 209; Will- 
son v. Willson, 84 Wash. 240, 146 P 
615; Glenn v. Glenn, 84 Wash. 215, 146 
P 619; Gibson v. Gibson, 67 Wash. 
474, 122 P 15; Gould v. Gould, 63 
Wash, 484, 115 P 1041; Cevene v. Ce- 
vene, 143 Wis. 393, 127 NW 942; Kohl 
v. Kohl, 143 Wis. 214, 125 NW 921. 
{b] Evidence held insufficient.— 
Morrison v. Morrison, 165 Ala. 191, 51 
S 743; May v. May, (Ala.) 39 S 679; 
Arnold v. Arnold, 115 Ark. 32, 170 SW 
486; Dickson v, Dickson, 102 Ark. 635, 
145 SW 529; Wheeler v. Wheeler, 
(Ark.) 119 SW 1113; Malone v. Ma- 
lone, 76 Ark, 28, 88 SW 840; Whitlock 
v. Whitlock, 268 Ill. 218, 109 NE 6; 
Magee v. Magee, 190 Ill. A. 635; Chap- 
man v. Chapman, (Iowa) 165 NW 96; 
Groves v. Groves, 170 Iowa 489, 153 
NW 69; Wiley v. Wiley, 171 Iowa 390, 
151 NW 205; Layton v. Layton, 166 
Iowa 74, 147 NW 134; Kinkade v. Kin- 
kade, 164 Iowa 56, 145 NW 318; Hall 
v. Hall, 162 Iowa 6538, 144 NW 320 
Dawson vy. Dawson, 159 Iowa 118, 140 
NW 197; Coffin v. Coffin, 155 Iowa 574, 
136 NW 5389; Snouffer v. Snouffer, 150 
Iowa 58, 129 NW 326; Hullinger v. 
Hullinger, 133 Iowa 269, 110 NW 470; 
Olson v. Olson, 130 Iowa 353, 106 NW 
758; Robertson v. ‘Robertson, (lowa) 
106 NW 166; Rice v. Rice, 166 Ky. 
289, 179 SW 200; Kearns v. Kearns, 
161 Ky. 480, 170 SW 1178; Bottom v. 
Bottom, 143 Ky. 666, 137 SW 198; 
Hines v. Hines, 140 Ky. 765, 131 SW 
773; Fowler v. Fowler, 138 Ky. 326, 
127 SW 1014; Coles v. Coles, 130 Ky. 
349, 118 SW 417; McMakin v. Mc- 
Makin, 87 SW 1140, 27 KyL 1211; 
Jobb v. Jobb, (Mich.) 165 NW 672; 
La Du v. La Du, 197 Mich. 656, 164 
NW 512; Benore v. Benore, 198 Mich. 
113, 164 NW 468; Histedt v. Histedt, 
187 Mich. 3871, 153 NW 676; Wilson 
v. Wilson, 185 Mich. 387, 151 NW 
1036; Peabody v. Peabody, 183 Mich. 
375, 149 NW 975; Root v. Root, 164 
Mich. 638, 1830 NW 194; Watrous v. 
Watrous, 155 Mich. 78, 118 NW 725; 
Hewelt v. Hewelt, 145 Mich. 275, 108 
NW 504; Parkinson v. Parkinson, 134 
Mich. 434, 96 NW 497; Jokela v. Jo- 
kela, 111 Minn. 403, 127 NW _ 391; 
Haver v. Haver, 102 Minn. 235, 113 
NW 382; Baier v. Baier, 91 Minn. 165, 
97 NW 671; Yeager v. Yeager, (Mo. 
A.) 185 SW 748; Goodson v. Goodson, 
89 Nebr. 452, 181 NW 972; Howell v. 
Howell, 89 Nebr. 343, 131 NW 216; 
Loomer v. Loomer, 73 Nebr. 359, 102 
NW 759; Casey v. Casey, 83 N. J. Eq. 
603, 93 A 720; Rector v. Rector, 78 
N. J. Eq. 386, 79 A 295; Griscom v. 
Griscoms, GNegr dias Ohi) 275) A711 009: 
Spence v. Spence, 74 N. J. Eq. 786, 70 
A 990; Umbach v. Umbach, 183 App. 
Div. 495, 171 NYS 138; Donohue v. 
Donohue, 180 App. Div. 561, 167 NYS 
715; Beebe v. Beebe, 174 App. Div. 
408, 160 NYS 967; Kinsey v. Kinsey, 
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To justify a decree upon the ground of 


124 NYS 30; Waterman v. Waterman, 
80 Or. 511, 157 P 791; Biddle v. Biddle, 
50 Pa. Super. 30; Bunting v. Bunting, 
50 Pa. Super. 612; Schulze v. Schulze, 
33 Pa. Super. 325; Provine v. Provine, 
(Tex. Civ. A.) 172 SW 587; Bingham 
v. Bingham, (Tex. Civ. A.) 149 SW 
214; Ingle v. Ingle, (Tex. Civ. A.) 
131 SW 241; Bush v. Bush, (Tex. Civ. 
A.) 103 SW 217; Luhn vy. Luhn, (Tex. 
Civ. A.) 93 SW 525; House v. House, 
102 Va. 235, 46 SE 299; Averbuch v. 
Averbuch, 80 Wash. 257, 141 P 701; 
Wilhelm v. Wilhelm, 57 Wash. 157, 
106 P 627; Kopplin v. Kopplin, 159 
Wis. 559, 150 NW 948. 

[c] Leading questions. — Where 
testimony in a divorce suit on the 
ground of cruelty is largely drawn 
out by leading questions, and goes 
but little beyond the points suggested 
by the questions, it is entitled to lit- 
tle credence. Richards v. Richards, 
48 Mich. 530, 12 NW 688. 

[dj] Communication of disease.— 
(1) The testimony of a physcian that 
the husband at the time of the sep- 
aration had gonorrhea, accompanied 
by the admission that the medical 
books instance rare cases where that 
disease has been contracted from in- 
tercourse with chaste women, is not 
sufficient to entitle the wife to a di- 
vorce on the ground that the hus- 
band has contracted ‘fa loathsome dis- 
ease,” as against defendant’s denial, 
supported by the testimony of many 
medical experts that without micro- 
scopic examination it cannot be de- 
termined whether the disease is 
gonorrhea or urethritis, which is a 
disease frequently contracted from 
intercourse with chaste women in bad 
health. Bons pNeL v. Boughner, 41 
SW 26, 19 yl 504. (2) The fact 
that the wife was infected and that 
she had ‘not. heen unchaste before 
marriage or unfaithful afterward, 
there being no proof that the husband 
had ever suffered from the disease, 
does not establish cruelty on the part 
of the husband as communicating a 
disease to the wife. Morphett v. 
Morphett, L. R. 1 P. 702. (3) See also 
Darling v. Darling, 181 Mo. A. 211, 
167 SW 1166; Glenn v. Glenn, 87 Mo. 
A. 377; Donohue v. Donohue, 180 App. 
Div. 561, 167 NYS 715; Wagner v. 
Wagener, 80 Or. 256, 156 P 10387 (all 
discussing evidence as to communica- 
tion of disease). 

[e] Threats.—Donohue vy. Dono- 
hue, 180 App Div. 561, 167 NYS 715; 
Bina v. Stanley, 24 Wash. 460, 64 

YS 

{f] Abuse of child.—A _ charge 
that defendant abused his child is not 
sustained by evidence that he would 
blow his breath in the child’s ears, 
and put leaves in them, etc., it ap- 
pearing that such acts were done in 


prey tu lnese. Glenn v. Glenn, 87 Mo. 
eaeoy ibe 
{g] Physical ability of defendant 


to exert a great amount of violence, 
as where he was afflicted with loco- 
motor ataxia, is a circumstance which 
may be considered in determining the 
effect of his alleged cruelty. Mc- 
Cahill v. McCahill, 71 Hun (N. Y.) 
224, 25 NYS 221. 
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53. Ark.—Wilson vy. Wilson, 
Ark. 110, 193 SW 504. 

Mich.—Branch v. Branch, 144- Mich. 
167, 107 NW 897. 


Mo.—Friedmeyer v. Friedmeyer, 
(A.) 194 SW 746. 
Pa.—EHdmond’s App., 57 Pa. 232; 


Aikens v. Aikens, 57 Pa. Super. 424; 
Crawford v. Crawford, 54 Pa. Super. 
304; Heath v. Heath, 44 Pa. Super. 
ey Hoats “vie Hoats;, 19)sPay Dist 

Wash.—Sullivan  v. 
Wash. 160, 100 P 321. 

[a] Evidence held _ sufficient.— 
Nolley v. Nolley, 122 Ark. 440, 183 
SW 954; Williams v. Williams, 122 
Ark. 370, 183 SW 960; Dickson v. 
Dickson, 102 Ark. 635, 145 SW 529 (on 
eross bill); McDaniel v. McDaniel, 
(Ark.) 140 SW 980; Sisk v. Sisk, 99 


Sullivan, 52 
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eruelty causing mental suffering,* it has been held 
that proof of the existence and the cause of such 
suffering must be plain, and its serious effect upon 
present health, as well as its menace of real danger 
to life, must be shown with an unusual degree of 
certainty,°> although it has been held that, if the 
treatment complained of is so brutal and inhuman 
that mental suffering naturally results, and if it 1s 
naturally calculated to impair health or endanger 
life, and the jury so find, their verdict cannot be 
nullified merely because plaintiff does not expressly 
say that such results have actually occurred, or be- 
cause defendant denies such treatment.°° 
band suing for a divorcee for cruelty, it seems, must 


Ark, 94, 1836 SW 987; Wann v. Wann, 
85 Ark. 471, 108 SW 1052; Cunning- 
ham v. Cunningham, (Mo. A.) 202 SW 
420; Glover v. Glover, 193 Mo. A. 
648, 187 SW 278; Elder v. Elder, (Mo. 
A.) 186 SW 530 (sufficient to show on 
cross petition of wife); Thurmond v. 
Thurmond, (Mo. A.) 186 SW 1; 
Scholl v. Scholl, 194 Mo. A. 559, 185 
SW 762; Yeager v. Yeager, (Mo. A.) 
185 SW 743; Kennedy v. Kennedy, 
- (Mo. A.) 182 SW 100; Thiesen v. 

Thiesen, 167 Mo. A. 264, 149 SW 1174; 
Weller v. Weller, 154 Mo. A. 6, 133 
SW 128; Rose v. Rose, 129 Mo. A. 
175, 107 SW 1089; Hall v. Hall, 
Mo. A. 182, 93 SW 315; Rosenthal v. 
Rosenthal, 61 Pa. Super. 104; Craw- 
ford v. Crawford, 54 Pa. Super. 304; 
Hoats v. Hoats, 19 Pa. Dist. 798. 

{b] Evidence held insufficient.— 
Spann v. Spann, 129 Ark. 205, 195 SW 
353; Meffert v. Meffert, 118 Ark. 582, 
177 SW 1; Kientz v. Kientz, 104 Ark. 
381, 149 SW 86; Cunningham v. Cun- 
ningham, (Mo. A.) 202 SW _ 420; 
Tegethoff v. Tegethoff, 198 Mo. A. 167, 
199 SW 460; Wilson y. Wilson, (Mo. 
A.) 190 SW 53 (sufficient to sustain 
judgment refusing either party a di- 
vorce); Gruner v. Gruner, 183 Mo. A. 
157, 165 SW 865; Kennedy y. Ken- 
nedy, (Mo. A.) 182 SW 100 (insuf- 
ficient to show on cross petition of 
wife); Young v. Young, 187 Mo. A. 
616, 173 SW _ 1199; Holschbach  v. 
Holschbach, 134 Mo. A. 247, 114 SW 
1035; Aikens v. Aikens, 57 Pa. Super. 
424; Biddle v. Biddle, 50 Pa. Super. 
30; Hampson v. Hampson, 15 Pa. 
Dist. 3848. 

{e] Defamation.— The spreading 
of a report that the wife is insane, 
and the publishing of a notice that 
the husband will not be responsible 
for any debts she may contract, are 
not sufficient in themselves to sup- 
port an action for separation from 
bed and board on the ground of de- 
famation; but these facts- will con- 
tribute materially to the support of 
an action on the ground of excesses 
and cruel treatment, especially in a 
case where the wife is a woman of 
culture and refinement. MHarrison vy. 
rarrison: 125 Wa =817; 4009) 332° 

54. See supra § 88. 

55. ‘Ogden... v. Ogden; 17 App. 
(D. C.) 104; Densmore v. Densmore, 
17 D. C. 544; Marks v. Marks, 62 
Minn. 212, 64 NW 561. 

56. Harding v. Harding, 36 Cola. 
106, 85 P 423. 

57. Colo.—Saterlee vy. Saterlee, 28 
Colo. 290, 64 P 189. 

Ga.—Pinnebad v. Pinnebad, 134 Ga. 
496, 68 SE 73; Cureton v. Cureton, 
132 Ga. 745, 65 SE 65. 

Ida.—Spofford vy. Spofford, 18 Ida. 
115, 108 P 1054. 

Ill—Duberstein vy. Duberstein, 171 
Til, 133, 49 NE 316; Aurand y. Aurand, 
157 Ill. 321, 41 NE 859; Severns vy. 
Severns, 107 Ill. A. 141. 

Ind.—-Spitzmesser v. Spitzmesser, 
26 Ind. A. 532, 60 NE 315 

Iowa.—Leupold v. Leupold, 164 
Iowa 595, 146 NW 55. 

La.—Wells v. Johnson, 122 La. 385, 
47 S 690: 


Nebr.—Cronk vy. Cronk, 
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A hus- 


it occurred.®! 


73 Nebr. 359, 102 NW 759. 
N. D.—McCanna v. McCanna, 
N. D. 30, 147 NW 718, 720. 


28 


5 re v. Shaw, 36 Pa. Super. 
122, 
Wash.—Johnsen v. Johnsen, 78 


Wash. 423, 139 P 189, 1200. 

Wis.—Kohl v. Kohl, 143 Wis. 214, 
125 NW 921. 

58. Allen vy. Allen, (Tex. Civ. A.) 
128 SW 697. 

59. Allen v. Allen, 188 Mich. 532, 
155 NW 488; Adkins y. Adkins, 63 Mo. 
Noose Browar we BLOWD,sluaive ple 
46. 

{a] Thus a husband’s state of 
health must be within his own knowl- 
edge, and if he is charged with havy- 
ing communicated a loathsome dis- 
ease to his wife, and does not come 
forward to assert his ignorance, the 
court will hold the charge established. 
Brown v. Brown, L. R. 1 P. 46. 

66. Ark.—Rigsby v. Rigsby, 82 
Ark. 278, 101 SW 727. 

Cal.—Kenniston v. Kenniston, 6 
Calm Aun65 Goes wer L0s ce 

Colo.—Ault v. Ault, 29 Colo. 149, 
68 P 231. 

Conn.—Todd v. Todd, 84 Conn. 591, 
80 A 717. 


Del.—Naudain y. Naudain, 24 Del. 
594, 76 A 225. : 

D. C.—MecDonough v. McDonough, 
20 App. 46; Bergheimer vy. Bergheim- 
er, 17 App. 381. 

Fla.—Hill v. Hill, 62 Fla. 493, 56 
S 941, 39 LRANS 1117. / é 

Ga.—Pinnebad vy. Pinnebad, 134 Ga. 
496, 68 SE 73. 

Ida.—Stoneburner y. Stoneburner, 
11 Ida. 603, 83 P 938. 

lll.— Lindsay v. Lindsay, 226 II1. 
309, 80 NE 876; Silverstein v. Silver- 
stein, 178 Ili. A. 145; Allen v. Allen, 
I 5edlle As 2205 

Ind.—Summers vy. 179 
Ind. 8, 100 NE 71. 

Iowa.—Kupka vy. Kupka, 132 Iowa 
191, 109 NW 610. 

Kan.—Franklin v. Franklin, 53 Kan. 
1435035 Pitts. 

Ky.—Griffin v. Griffin, 173 Ky. 636, 
191 SW 458; Mayes v. Mayes, 115 SW 
717; Gorbrandt v. Gorbrandt, 131 Ky. 
395,.115 SW 210. 

La.—Geisinger y. Connors, 130 La. 
922, 58 S 815: 

Md.—Muller v. Muller, 125 Md. 72, 
93 A 404. 

Mass.—Najjar v. Najjar, 227 Mass. 
450, 116 NE 808; Foster v. Foster, 225 
Mass. 1838, 114 NE 200. 

Mich.—Morrill v. Morrill, 192 Mich. 
150, 158 NW 190. 

Minn.—Wandersee v. Wandersee, 
132 Minn. 321, 156 NW 348; Hosmer 
Re eU 53 Minn. 502, NW 

Mo.—Hamberg v. Hamberg, 147 Mo. 
A. 591, 126 SW 808. 

Mont.—Bordeaux v. Bordeaux, 43 
Mont. 102, 115 P 25. 

Nebr.—Rayles v. Rayles, 91 Nebr. 
505, 136 NW 733. 

N. J.—Lee v. Lee, (Ch.) 71 A 605. 

N. Y.—Ziegenhain v. Ziegenhain, 
170 App. Div. 621, 156 NYS 406. j 

N. —Rindlaub v. Rindlaub, 19 


43 


Summers, 


|N. D. 352, 125 NW 479. 


Connelley, 


Desertion. 
the evidence must be clear and convincing.°° 
is not sufficient to state generally that complainant 
was abandoned by the other party, but there must 
be proof of the facts and circumstances under which 
The fact of desertion may be proved 


[$§ 367-368 


present a plainer case of violence or mental suffer- 
ing injuriously affecting his health than the wife.5? 
A wife seeking divorce on the ground of cruelty 
need not prove that she has faithfully discharged 
her marital duties.°® 
court may consider the failure of defendant to ex- 
plain incriminating circumstances proved against 


In weighing the evidence the 


To establish desertion 
It 


Or.—Perkins v. Perkins, 72 Or. 302, 
143 P 995; Luper v. Luper, 96 
1099; State v. Luper, 95 P 811. 

Pa.—Buys v. Buys, 56 Pa. Super. 
338; Burkey v. Burkey, 25 Pa. Dist. 
982; Schmidt v. Schmidt, 25 Pa. Dist. 
802, 44 Pa. Co. 662; Collacott v. Col- 
lacott, 23 Pa. Dist. 926, 41 Pa. Co. 
545; Kendrick v. Kendrick, 23 Pa. 
Dist. 191, 42 Pa. Co. 49; Cerone v. 
Gerone, 15) Pa.* Dist.481,- 33 ba. Co. 
263; Whitney v. Whitney, 14 Pa. Dist. 
161; Heaton v. Heaton, 8 Pa. Dist. 
658, 23 Pa. Co. 218; Durland v. Dur- 
land, 7% Pas Disti514;5 (Gearing av. 
Gearing, 1 Pa. Dist. 418; Llewellyn v. 
Llewellyn, 31 Pa Co. 670. 

Porto Rico.—Loaiza v. Caballero, 6 
Porto Rico 55. 


Tex.—Gardell v. Gardell, 42 Tex. 
Civ. A. 202, 94 SW 457. 
Va.—Walker v. Walker, 120 Va. 


410, 91 SE 180; Tutwiler v. Tutwiler, 
118 Va. 724, 88 SE 86. 

Wash.—Swain v. Swain, 45 Wash. 
184, 87 P 1126. 

W. Va.—Dawkins v. Dawkins, 72 
W. Va. 789, 79 SE 822; Reynolds v. 
Reynolds, 68 W. Va. 15, 69 SE 381, 
AnnCasi1912A 889; Tillis v. Tillis, 55 
W. Va. 198, 46 SE 926. 

Wis.—Williams v. Williams, 122 
Wis. 27, 99 NW 481. 

[a] Each case rests upon its own 
circumstances.—The courts have not 
laid down any particular rules for 
determining whether a_ separation 
does or does not, as matter of proof, 
amount .to desertion. Bailey v. 
Bailey, 21 Gratt. (62 Va.) 43. 

84 Ala. 


61. Ala.—Allen v. Allen, 

367, 4.S 590. 

PP ee ha ns v. Woolfolk, 53 Ga. 
Ill.— Carter v. Carter, 62 Ill. 439. 
Ky.—Gray v. Gray, 56 SW 652, 22 

Leia slire, 

Mass.—Bodwell v. Bodwell, 113 

Mass. 314. 

Mich.—Rudd v. Rudd, 33 Mich. 101. 
oN H.—Kimball v. Kimball, 13 N. H. 
aa. 

N. J.—wNorcross vy. Norcross, 82 

Ne Jap MGs 219555 9 PA RS8 Lath SouN. te 

Hq. 348, 91 A 1070]; Sharp v. Sharp, 

72 N. J. Hq. 231, 64 A 985; Foote v. 

Foote, (Ch.) 61 A 90; Tate v. Tate, 26 

N. J. Eq. 55; Stone v. Stone, 25 N. J. 

Eq. 445; Leaning v. Leaning, 25 N. J. 

ue 2415. Pest v., Test, 919 IN. J. Hia: 
42. 

Rene Y.—Turney v. Turney, 4 Edw. 
Pa.—Collacott v. Collacott, 23 Pa. 

Dist. 926, 41. Pa. Co. 545;  Tannen- 

baum v. Tannenbaum, 18 Pa. Dist. 

271, 36 Pa. Co. 476; Biddle v. Biddle, 

17 Pa, Dist. 748, 34 Pa. Co. 398 (evi- 

dence of marriage and subsequent 

separation not sufficient); Pote v. 

Pote, 8 Pa. Dist. 660, 23 Pa. Co. 327; 

Hassett v. Hassett, 5 Pa. Dist. 604; 

Gearing v. Gearing, 1 Pa. Dist. 418; 

Jayne v. Jayne, 4 Kulp 74; Hisenberg 

vy. HKisenberg, 18 WklyNC 146; Wil- 

liams v. Williams, 1 Woodw. 308. 
Porto Rico.—Vazquez v. Garcia, 7 

Porto Rico 396. 


bo 


Tenn.—Majors vy. Majors, 1 Tenn. 
Ch. 264. 
Tex.—Johnson v. Johnson, (Civ. 


A.) 102 SW 943. 
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by a-variety of circumstances leading with more or 
less probability to that conelusion.®? 
larations of a wife upon leaving her husband, that 
she would no longer live with him, are sufficient to 
show that her absence was willful, and if unex- 
plained it must be taken to have been unjustifiable,** 
although declarations by a husband of his inten- 
tion not to live with his wife are not necessarily 
conclusive that he, and not the wife, was the de- 


W. WVa.—Crouch v. Crouch, 78 
W. Va. 708, 90 SE 235; Reynolds v. 
Reynolds, 68 W. Va. 15, 69 SE 381, 
AnnCas1912A 889. 

See also cases supra note 60. 

[a] Thus where the witnesses had 
no personal information as to wheth- 
er plaintiff abandoned defendant or 
defendant abandoned plaintiff, the 
abandonment alleged as ground for 
divorce was not sufficiently proved. 
or v. Gray, 56 SW 652, 22 KyL 

62. Ark.—Alexander v. Alexander, 
ecg 438, 127 SW 740, 140 AmSR 

Cal.—Lowman y. Lowman, 165 Cal. 
302, Lo2zor 439. 

Ida.—Roby v. Roby, 10 Ida. 139, 77 


1a Als 

Ill.—Stevens vy. Stevens, 210 Ill. 
862, 71 NE 327. 

Iewa.— Tipton v. Tipton, 169 


aes 182, 151 NW 90, AnnCas1916C 


Ky.—Carter v. Carter, 140 Ky. 228, 
130 SW 1102; Dugan v. Dugan, 119 
SW 801. 

Md.—Taylor v. Taylor, 112 Md. 666, 
high Les. 

Mass.—Gregory v. Pierce, 4 Metce. 
478. 

Mich.—Shered v. Shered, 172 Mich. 
222, 137 NW 621. 

Minn.—Tolzman v. Tolzman, 130 
Minn, 342, 153 NW 745. 

Mo.—Hamberg v. Hamberg, 147 Mo. 
A, 591, 126 SW 808. 

Nebr.—Bascombe y. Bascombe, 75 
Nebr. 495, 106 NW 468. 

N. J.—Hall v. Hall, 65 N. J. Eq. 709, 
55 ie 300 [aff (Ch.) 53 A 455]. 

. Y.— Williams y. Williams, 3 Silv. 


Sar 385, 6 NYS 645, 17 NYCivProc 
297 [aff 130 INSU 193, 29 NE 98, 27 


AmSR 517, 14 LRA 220]; Bro- 
kaw v. Brokaw, 66 Misc. 307, 123 
NYS 17. 


Oh.—Guembell v. Guembell, Wright 
AIXN 

Or.—Hague v. Hague, 79 Or. 646, 
156, Po 2th. 


Pa.—Gordon v. Gordon, 23 Pa. 
Super. 261 [aff 208 Pa. "ise. 57 A 
525]; Klinger v. Klinger, 22 Pa. Dist. 


297; ‘Carman v. Carman, 20 Pa. Dist. 
ik, 38 Pa. Co. 219. 

Porto Rico.—Mercado vy. Pabon, 7 
Porto Rico 357. 

Tex.—Besch v. Besch, 27 Tex. 390; 
Ervin v. Ervin, 60 Tex. Civ. A. 537, 
128 SW 1189. 

Va.—Good vy. Good, 94 SE 176. 

Wash.—Clemans vy. Western, 39 
Wash, 290, 81 P. 824. 

W. Va.—Castilow v. Castilow, 60 
W. Va. 586, 55 SE 592. 

Wis. _ phillips Vie Phillips, 22 Wis. 
256. 

Eng.—Lawrence v. Lawrence, 8 Jur. 
N. S.. 972 

[a] Evidence held  sufficient.— 
Price v. Price, 127 Ark. 506, 192 SW 
893; Blue v. Blue, (Ark.) 174 SW 
237; Walker v. Walker, (Ark.) 170 
sw’ 1000; Morgan v. Morgan, (Ark.) 
143 SW 584; Alexander v. Alexander, 
(Ark.) 127 Sw 740; Peretti v. Peretti, 
U6hsCaly 717, 134. P. 392: Kirkpatrick v. 
Kirkpatrick, 152 Cal. "316, OOPS o3+ 
Vosburg v. Vosburg, 136 Cal. 195; 68 
P 694; Hudson v. Hudson, 59 Fla. 529, 
51 S 857, 138 AmSR 141, 29 LRANS 
614, 21 AnnCas 278; Stevens v. Stev- 
ens, 210 Ill. 362, 71 NE 327; Mathison 
v. Mathison, 187 Ill. A. 612; Kirby v. 
Kirby, 157 Tl. A. 564; Coffin v. Cof- 
fin, 155 Iowa 574, 136 NW 539; Ar- 
ment v. Arment, 154 Iowa 573, 134 
NW 616; Seeds v. Seeds, 139 Towa Ff 
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serter.°4 
Thus dee- 


117 NW 1069; Bishop v. Bishop, 155 
Ky. 679, 160 SW 176; White v. White, 
152 Ky. 769, 154 SW 33; Burton v. 
Burton, (Ky.) 112 SW 1102; Good- 
paster v. Goodpaster, 102 SW 324, 31 
KyL 405; Buckner v. Buckner, 118 
Md. 101, 84 A 156, AnnCasi1914B 628; 
Matthews v. Matthews, 112 Md. 582, 
77 A 249, 29 LRANS 905; Holschbach 
Vv. Holschbach, (Mo. A.) 184 SW. 155; 
Creasey v. Creasey, 168 Mo. A. 68, 151 
SW 219; Pozzi v. Pozzi, 87 N. J. Ea. 
676, 103 A 665; Bridge v. Bridge, 
(N. J. Ch.) 93 A 690; Flynn vy. Flynn, 
83° Ny? J. Eqs 690, 92-4 6452 Lake: v: 
Lake, (N. J. Ch.) 89 A 534; Rogers 
v. Rogers, 81 N. J: Hq. 479, 86 A 935, 
46 LRANS 711; Yawger v. Yaweger, 
(N. J. Ch.) 86 A 419; Rector v. Rec- 
tor, 78 Ni J. Hq. 386; 79 A 295° Caft= 
rey v. Caffrey, 74 N. J. Eq. 234, 70 A 
922; Purnell v. Purnell, (N. J. Ch.) 
70 A 187; Foote v. Foote, 71 N. J. 
Bq. 273, 65 A 205; Abele v. Abele, 62 
N. J. Eq. 644, 50 A 686; Taylor v. 
Taylor tolws) INen Ns, 20055 60° INE 1093 
[ati 63-App. “Divs 2315-71 WINS 4 ie 
Faunce v. Faunce, 20 Pa. Super. 220; 
Cerone™ vs Cerone, (15) Pas Dist..817, 
33 Pa. Co. 263; Wallace v. Wallace, 42 
Pa. Co. 640; Zeller v. Zeller, 42 Pa. 
Co. 548; Ferree v. Ferree, 42 Pa. Co. 
260; Moret v. Vasquez, 5 Porto Rico 
233; Hope v. Hope, (Tex. Civ. A.) 178 
SW 32; Ogden v. Ogden, (Tex. Civ. 
A.) 144 SW 355; Hairston v. Hairston, 
117 Va. 207, 84 SE 15; Duncan y. Dun- 
can, 69 W. Va. 626, 72 SE 742. 

[b] Evidence held iusufficient.— 
Johnson vy. Johnson, 122 Ark. 276, 182 
SW 897; Johnson v, Johnson, 107 Ark. 
262, 154 SW 503; Dickson v. Dickson, 
102 Ark. 635, 145 SW 529; Morgan v. 
Morgan, (Ark.) 143 SW 584; Rose v. 
Rose, 90 Ark. 16, 117 SW 752; Rigsby 
v. Rigsby, 82-Ark. 278, 101 SW 727; 
Borden v. Borden, 166 Cal. 469, 137 P 
27; Keesey v. Keesey, 160 Cal. 727, 117 
P 1054; Bell v. Bell, 14 Ida. 7, 96 P 
196; Chatterton v. Chatterton, 231 Ill. 
449, 83 NE 161, 121 AmSR 339; Trim- 
mer v. Trimmer, 215 Ill. 121, 74 NE 
96 [aff 117 Ill. A. 64]; Arment v. Ar- 
ment, 154 Iowa 573, 134 NW 616; 
Kupka vy. Kupka, 184 Iowa 191, 109 
NW 610; Wallace v. Wallace, 171 Ky. 
192, 188 SW 381; Pope v. Pope, 161 
Ky. 104, 170 SW 504; Johnson v. 
Johnson, 145 Ky. 488, 140 SW 656; 
Hale v. Hale, 73 SW 784, 24 Kyl 
2203; Hubbard v. Hubbard, 127 Md. 
617, 96 A 860; Twigg v. Twigg, 107 
Md. 676, 69 A 517; Kendrick v. Ken- 
drick, 188 Mass. 550, 75 NE 151; 
Cadieux v. Cadieux, 180 Mich. 99, 146 
NW 161; Mullen v. Mullen, (Mo. A.) 
195 SW 544;. Plymate v. Plymate, 
(Mo. A.) 180 SW 29; Donley v. Don- 
ley,’ 1150. Mo. *A’..-660,' 131) S'W. 356; 
Friemann v. Friemann, 120 Mo. A. 
430, 97 SW 186; Walthen v. Walthen, 
101 Mo. A. 286, 73 SW 7386; Cole v. 
Cole, (N. J. Ch.) 93 A 708; Bridge v. 
Bridge, (N. J. Ch.) 93 A 690; McComb 
v. McComb, 83 N. J. Eq. 267, 91 A 107 
fates sat Ne eeGenoo7, woe) se LOSGs 
Jones v. Jones, 83 N. J. Eq. 571, 91 A 
819; Norcross v. Norcross, 82 N. J. 
Eq. 195, 91 A 733 [aff 83 N. J. Eq. 348, 
91 A 1070]; Rector v. Rector, 78 N. J. 
Eq. 386, 79 A 295; Kipp v. Kipp, 77 
NGS. EC os eo WA Oa Shaith ov. 
Smith, 72 N. J. Eq. 5, 65 A 986; Mizo- 
rowsky v. Mizorowsky, Tae Nie ie ens 
246, 65 A 456; Sharp v. Sharp, 72 N. J. 
Eq. 231, 64 A 985; Sterling v: Ster- 
ling, 71 N. J. Eq. 59, 63 A 548; Sned- 
aker v. Snedaker, (N. J. Ch.) 62 A 
942; Wood v. Wood, (N. J. Ch.) 62 A 
429; Edwards v. Edwards, 69 N. J. 
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In the absence of statute,°> the unex- 
plained absence of a husband without tidings from 
him is not sufficient to establish an intent to desert 
and continue his desertion,®* in the absence of proof 
that he remained alive and free and able to return 
if he had desired to do so.%* 

§ 369] d. Habitual Drunkenness. 
of habitual drunkenness is not sustained by testi- 
mony in general terms that defendant is an habitual 


A charge 


Eq. 522, 61 A 531; Briggs v. Briggs, 
(N. J. Ch.) 59 A 878; Currier v. Cur- 
rieru68..Ni J. 2g. 7,459 2A) 4 ew afhees. 
Nip dnetids (975, 645 AU i331 = Oliver sv. 
Oliver, (N. J. Ch.) 57 A 1033; Gunther 
va (Gunther SGN. J. Ch). St AW LOS 
Seeley v. Seeley, 64 N. J. Eq. 1, 53 A 
387; Proudlove v. Proudlove, (N. J. 
Ch.) 46 A 951; Thompson vy. Thomp- 
son, 50 Pa. Super. 159; Hagman v. 
Hagman, 38 Pa. Super. 519; Carey -v. 
Carey, 25 Pa. Super. 223; Outland v. 
Outland, 27 Pa. Dist. 1;.Border v. 
Border, 21-Pa. Dist. 749; Ball v. Ball, 
8 Pa. Dist. 678; Gray v. Gray, 43 Tex. 
Civ. A. 348, 95 SW 46. 

{c] Admission of desertion. — 
Where, in an action by a wife for 
divorce on the ground of desertion, 
the husband admits that he deserted 
his wife for two years, and does 
not show reasonable cause for such 
desertion, the divorce should be 
granted. Frank v. Frank, 178 Ill. A. 


557. 

{d] Willful and deliberate deser- 
tion.— (1) Where a husband aban- 
doned his wife, and both continued 
to live in the same city for eighteen 
years, during which time he failed 
to provide for her support, which 
fact was unexplained in divorce pro- 
ceedings brought by the wife, and 
there was evidence that the latter 
had given no cause for desertion, and 
that the husband had not complained 
of his wife’s conduct in conversations 
with disinterested witnesses, and de- 
fendant, although duly summoned, 
failed to appear and answer, a di- 
vorce a vinculo would be granted, 
his desertion, under the circum- 
stances, being presumed to have been 
willful and deliberate. Gill v. Gill, 
93 Md. 652, 49 A 557. (2) Where, in 
a suit for divorce on the ground of 
desertion, an absence of five years is 
shown, and it is also shown that de- 
fendant during such time has re- 
mained alive and able to return, will- 
fulness may “be inferred from such 
facts. Topfer v. Topfer, (N. J. Ch.) 
68 A 1071. 

{e] Whe pendency of a divorce suit 
by one of the spouses is only an evi- 
dentiary fact on the question of 
whether the absence of the parties 
is such an abandonmont as the stat- 
ute makes a ground for divorce. Red- 
ford v. Redford, 162 Mo. A. 127, 144 
SW 125; Easter v. Master, 75 N. H. 
270, 73 A 30, 139 AmSR 688. 

{f] Separation by consent may be 
implied from circumstances. Borden 
v. Borden, 166 Cal. 469, 137 P 27. 

63. Packard v. Packard, 90 Iowa 
765, 58 NW 903; Willson v. Willson, 


12 KyL 987; Hall v. Hall, 4 Allen 
(Mass.) 39. 
{a] But a letter written by the 


wife to the husband’s counsel indi- 
eating that she did not object to her 
husband obtaining a divorce, if ad- 
missible, does not show a willful de- 
sertion. Currier v. Currier, 68 N. J. 
Eq. 797, 64 A 1133 [aff 68 N. J. Eq. 7, 
59 A 4]. 

64. Gray v. Gray, 15 Ala. 779. 

65. Besch v. Besch, 27 Tex. 390 
(under the statute, desertion of a 
wife by her husband for three years 
with the intent to abandon is ground 
for divorce, regardless of the circum- 


Jstances under which the separation 


occurred, provided the wife is not 
chargeable with it). 

66. Sweeney v. Sweeney, 62 N. J. 
Eq. 357, 50 A 7&5 


Sweeney v. Sweeney, 62 N. J. 


Eq. 357, 50 A 785, 
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drunkard,** but particular facts and instances of 
drunkenness must be given so that the court may 
judge whether or not they amount to habitual 
Positive evidence that defendant 1s 
an habitual drunkard is not overcome by his de- 


drunkenness.®® 


nials and negative testimony that 


him had never seen him intoxicated.”° 

of Affirmative 
Evidence which excites some suspicion of collu- 
sion, if nothing more, is sufficient to justify refusal 
But the mere failure to contest a 
divorce suit does not show collusion,” nor, it has 
been held, is evidence of a husband’s probable 


iro 00]pe vou Proof 


of a divorce.** 


[§ 371] A. In General. In 


cases the court is not governed by strict rules of 
evidence or practice, but exercises a broad discre- 
tion, as well in the admission of evidence, as in 


other respects.8° A consolidation 


divorce with an independent action involving prop- 


G8. Batchelder v. Batchelder, 14 
N. H. 380. ; 

69. Ala.—Morrison yv. Morrison, 
165 Ala. 191, 51 S 743. 

Ark.—Williams v. Williams, 122 
Ark. 370, 1838 SW 960. 

Hawaii.—Lyons Vv. Lyons, 21 


Hawaii 474. 
Ill. Garrett v. Garrett, 252 Ill. 318, 
96 NE 882; Adams v. Adams, 192 Ill. 


A. §38. 
Iowa.—Bill y. Bill, 178 Iowa 1025, 
157 NW 158. 


Ky.—Anderson vy. Anderson, 152 Ky. 
773, 154 SW 1; Bawer v. Bawer, 1 Ky. 
Op. 83. 

Mich.—WLentz v. Lentz, 171 Mich. 
509, 1387 NW 229; Tierney v. Tierney, 
169 Mich. 600, 135 NW 654. 

Mo.—Wallace v. Wallace, 194 SW 


523; Glover v. Glover, 193 Mo. A. 648, 
187 SW 278 

Nebr.—Boxa vy. Boxa, 92 Nebr. 78, 
137 NW 986. 

N. H.—Batchelder v. Batchelder, 14 
N. H. 380. 

Wash.—Page v. Page, 43 Wash. 293, 
at P 582; 117 AmSR 1054, 6 LRANS 

4, 

70. Bill v. Bill, 178 Iowa 1025, 157 
NW 158. 
ae D. C.—Jones v. Jones, 20 App. 
in LOWRY, v. Calloway, 8 KyL 


Mich —Holton v. Holton, 116 Mich. 
7 


669, 75 NW 3 
N--.J—Johns v.,Johns, i(N. J.-Ch.) 
Sera: 


N. Y.—Doeme v. Doeme, 96 App. 
Div. 284, 89 NYS 215; Davis v. Davis, 
152 App. Div. 830, 137 NYS 749; E. B. 
VatieG. Bo ie. Barb 2096 LkviISOn\ sve 
Ivison, 29 Mise. 240, 61 NYS 118. 

Oh.—Wolf v. Wolf, Wright 243. 

Pa.—Bittinger v, Bittinger, 4 Pa. 
Dist. 441. 

Wash.—Lamere iy. 41 
Wash. 475, 84 P 26. 

Eng.—Williams v. Williams, 1 
Hage. Const. 299, 4 EngEcel 415. 

{a] Voluntary appearance. — (i) 
Where defendant not only accepted 
service of summons, but without no- 
tice appeared and consented to the 
taking of depositions, and failed to 
ask 2 single question of the witness, 
the case smacks too strongly of col- 
lusion to authorize the court to re- 
verse a judgment dismissing the pe- 
tition. Calloway v. Calloway, 8 Kyl 
537; Ferguson v. Ferguson, 8 KyL 
428. (2) But it cannot be declared 
as an unvarying rule that an ap- 
pearance of respondent in the ab- 
sence of due legal service of the sub- 
peena is conclusive evidence of col- 
lusion. English v. English, 19 Pa. 
Super. 586. See also supra § 217. 

72. Ortiz v. Rodriguez, 4 Porto 
Rico 51. See also supra § 217. 


Lamere, 


73. Appleton v. Appleton, 24 Pa. 
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acquiescence in 


those who knew 
Defenses. 


condonation.*” 


complaint.*§ 


XV. TRIAL’ 


trial of divorcee 
be ordered.® 


of an action for 


Dists5c. 

74. D. C.—Bateman vy. Bateman, 
42 App. 230. 

pe gree vy. Hames, 133 Ill. A. 
665. 

Ilowa.—Engle y. Engle, 153 Iowa 
285, 133 NW 654. 

Mo.—Herriford v. Herriford, 169 


Mo. A. 641, 155 SW 855; Kilpatrick v. 
Kilpatrick, 80 Mo. A. 70; Welch v. 
Welch, 50 Mo. A. 395. 

N. J.—Knittel v. Knittel, 87 N. J. 
Hq. 701, 102 A 809; White v. White, 
84 N. J. Eq. 512, 95 A197; Thornton 
v. Thornton, 67-N..J. Hq. 499, 58 
A 647; Lindbarger v. lLindbarger, 
oe 65 A 870; Cook v. Cook, 27 A 
Pred, aie Ven EcOCh, sOcnb a. 

Eng.—Turton v. Turton, 3 Hagg. 
Ecel. 338, 5 EngEccl 130; Croft v. 
Croft, 3 Hagg. Eccl. 310, 5 EngEccl 


120. 
“The evidence should oes 
of no _ dispute.” 


practically admit 
Thornton v. Thornton, 67 N. J. Ea. 
499, 502, 58 A 647. 

* 75. Angle v. Angle, 12 Jur. 525. 
76. Armstrong v. Armstrong, 
Misc. 260, 92 NYS 165; Moorsom vy. 
Moorsom, 8 Hagg. Eccl. 87, 5 Eng 
Eecl 28; Rogers v. Rogers, 3 Hage. 


Eccl. 57, 5 EngEccl 13; Boulting v. 
Boultine,;.10° Jury N.S; 182: 
v. Phelps, 28 


77. D. C.—Phelps 
Ill.—Klekamp vy, Klekamp, 275 Ill. 


Super. 


45 


App. 577. 


98, 113 NE 852, AnnCasl1918A 663; 
Hale v. Hale, 197 Ill. A. 361. 
epee Waar ke v. Winter, 23 La, Ann. 
Miss.—Forrester vy. Forrester, 101 
Miss. 155, 57 S 553. 
Mont.—Bordeaux v. Bordeaux, 32 
Mont, 159, 80 P 6. 
Nebr.—Anderson v. Anderson, 89 


Nebr. 570, 181 NW 907, AnnCas1912C 
1; McConnell v. McConnell, 37 Nebr. 
57, 55 NW 292. 

N. J.—Redding vy. Redding, (Ch.) 
85 A 712; Greims vy. Greims, 80 N. J. 
Eq. 2338, 83 A 1001 [rev 80 N. J. Ea. 
231, 79 A 1048]; Storms v. Storms, 71 
N. J. Eq. 549, 64 A 700; Apgar v. Ap- 
gar, (Ch.) 59 A 230; Watkinson v. 
Watkinson, 67 N. J. Eq. 142, 58 A 384 
[rev on other grounds 68 N. J. Eq. 
326) 60 A 931, 69 LRA 397, 6 AnnCas 


fa Y.—Moore vy. Moore, 135 NYS 
P iy 


Porto Rico.—Diaz v. Torres, 
Porto Rico 476. 

age i.—Greenwell v. Greenwell, 98 A 
Oo. 


78. -Ark-—Warfield v. Warfield, 97 
| Ark. 125, 183 SW 606. 

| _ Cal—MacDonald v MacDonald, 155 
'Cal, 665, 102 P 927, 25 LRANS 45. 


[§ 372] B. Place of Hearing. 
dictions it is provided by statute that the hearing 
of a divorce suit shall be held in open court,*? but 
such statutes do not prevent the taking of testi- 


[§§ 369-372 


his wife’s departure sufficient to 


show that a suit by him for divorce on the ground 
of desertion was brought in collusion.” 
and satisfactory evidence is required, however, to 
establish connivance,’* but less weighty evidence 
will be required to prove a husband’s connivance 
than the wife’s.”? 
inference from facts and conduct.’® 
and satisfactory evidence is also required to prove 
No less evidence is required to es- 
tablish a recriminatory charge made in an answer 
than is required to establish a lke charge in a 


Very clear 


Connivance may be proved by 
Very clear 


erty out of which the wife is seeking alimony may 


In some juris- 


D. C.—Holden y. Matteson, 38 App. 
128. 

lowa.—Tipton v. Tipton, 169 Iowa 
182, 151 NW 90, AnnCasl1916C 360; 
Caldwell v. Caldwell, 141 Iowa 192, 
119 NW 599. 5 

Ky.—Anderson v. Anderson, 152 
Key. 00385) 104 ‘SW vi: 

Mo.—Willett v. Willett, (A.) 196. 
SW 1058; Barth v. Barth, 168 Mo. A. 
423, 151 SW 769; Creasey v. Creasey, 
168 Mo. A. 68, 151 SW 219. 

N. J.—Bridge v. Bridge, (Ch.) 93 A 
690; Rogers v. Rogers, 81 N. J. Eq. 
479, 86 A 935, 46 LRANS 711; Letts 
v. Letts, 79 N. J. Hq. 630, 82 A 845, 
AnnCas1913A 1236. 

N. Y.—Pollock v. Pollock, 71 N. Y. 
137; Hawkins v. Hawkins, 121 App. 
Div. 896, 105 NYS 889 [rev on other 
grounds 193 N. Y. 409, 86 NE 468, 127 
AmSR 979, 19 LRANS 468, 15 AnnCas 
371]; De Marco v. De Marco, 116 App. 
Div. 304, 101 NYS 600; McNeir v. Mc- 
Neir, 129 NYS 481. 


Or.—Mosier v. Mosier, 89 Or. 477, 
174.-P 732. 
Pa.—Ingram .v. Ingram, 58 Pa. 


Super. 522; Bond v. Bond, 26 Pa. Dist. 


153; Kendrick v. Kendrick, 23 Pa. 
Dist. L9t 425 Pa. Comte. Mayloreay. 
Taylor, op ueas Co. 3855 


Wash.—Denison vy. Denison, 4 
Wash. 705, 30 P 1100. 

79. ‘Trial generally see Trial [38 
Cye 1238]. 

80. Carpenter v. Carpenter, (N. H.) 
101 A 628; Warner y. Warner, 69 
N. H. 1387, 44 A 908. 

81. Taylor v. Tayior, 6 Tenn. Civ. 
A. 268. See generally Actions § 308 
But compare supra §§ 266, 


82. Del.—RBancroft v. Bancroft, 27 
Del. 9, 85 A 561. 

Hawaii.—Makahio v. Makahio, 22 
Hawaii 425. 

Ill.— Hall v. Hall, 201 Tll. A. 589. 

Iowa.—Harkins v. Harkins, 99 NW 
154; Hobart v. Hobart, 45 Iowa 501. 

Mich..—Cross v. Cross, 55 Mich. 
280, 21 NW 309; Hamilton v. Hamil- 
ton, 37 Mich. 603. 

[a] In Louisiana when the object 
of the suit is to obtain a final decree 
of divorce, either party has the right 
to require the case to be set down 
on the ordinary docket of suits and 
tried in the ordinary way, under 
averments such as would authorize 
a judgment. Donato vy. Frillot, 116 
La. 199, 40 S 634. 

{b] In England, under the Matri- 
monial Causes Act of 1857 (20 & 21 
Vict. c 85), § 22, the court may hear 
a suit in private, if brought for nul- 
lity of marriage or judicial separa- 
tion, but cannot hear a petition for 
dissolution of marriage except in 
open court, “A. va A, otk. 3 ib. eels 
earnest v. Barnett, 29 L. J. P. & M. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ 


§§ 372-374] 


mony of nonresident witnesses by commission.®3 
[§ 373] C. Time of Trial. In some jurisdic- 
tions the time of trial is regulated by statute.** 
[§ 373%] D. Continuances. An order of con- 
tinuance may be granted in a divorce suit as in 
other civil cases.2° Thus a continuance may be 
granted because of the absence of a material wit- 
ness,®° unless the other side admits that he would 
‘testify if present, as claimed,’’ or for the purpose 
of remedying a defective service,*® if the defect is 
not fatal,®® of permitting an amendment to a plead- 
ing,®® or of enabling a defendant who becomes in- 
sane pending the action to regain his reason,® un- 
less it is shown that he could not again appear 
without suffering injury. And since the publie 
is interested in the result,°* the courts should be 
most liberal in granting continuances in such eases.** 
A continuance will not be granted, however, where 
the circumstances indicate that the application is 
made only for delay,®® or to enable a party to in- 
troduce evidence intentionally not taken within the 
prescribed time.°® A continuance may be either 
general or special within the discretion of the trial 
court,®? but when the continuance is general, after 
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the trial has begun, the case must be tried de 
novo. 

[§ 374] E. Dismissal or Discontinuance—l. 
Voluntary Dismissal. While an application to dis- 
continue is addressed to the sound discretion of 
the court,®® ordinarily where no cross bill has 
been filed complainant may at any time prior to 
a decree have the bill dismissed,t and a discon- 
tinuance will not be refused where the cause of 
action is desertion.2 Since, however, the public is 
to be regarded as a quasi third party,’ it has been 
held that the right to a discontinuance which con- 
trols in ordinary actions,* is not to be strictly ap- 
Thus a discontinuance 
should not be granted where the marriage of the 
parties is in issue,® where it will operate to the 
prejudice of third persons,’ or where defendant 
will thereby suffer a disadvantage, as where de- 
fendant has filed a counterclaim asking for affirma- 
tive relief,® although, according to some authorities, 
a complainant should be allowed to dismiss at any 
time before decree notwithstanding defendant has 
filed a cross bill asking affirmative relief.1° So it 
has been held that leave to discontinue should not 


[c] The object of the rule is not 
merely to prevent secret proceedings, 
but rather to secure trials before the 
courts themselves and not elsewhere 
or at any other times than the law 
prescribes for the sessions of courts. 
Hobart v. Hobart, 45 Iowa 501. 

83. Bancroft v. Bancroft, 27 Del. 
9, 85 A 561: 

84. Markle v. Markle, 20 Hawail 
633; Daly v. Hosmer, 102 Mich. 392, 
60 NW 758; Chisholm v. Chisholm, 
114 Miss. 332; 75 S 125; Spencer v. 
Spencer, 21 Pa. Dist. 337, 39 Pa. Co. 
251; Chadwick v. Chadwick, 38 Pa. 
Cor 199. 

[a] Under a statute providing 
that no testimony shall be taken until 
four months after the filing of the 


. bill, where an answer in the nature 


of a cross bill is filed the time be- 
gins to run from the filing of the 
original and not the cross bill. Daly 
v. Hosmer, 102 Mich. 392, 60 NW 


758 

[b] In North Carolina under Re- 
visal. (1905) § 1562, prescribing the 
grounds for divorce from bed and 
board, and § 1563, requiring an affi- 
davit to be filed with the complaint, 
showing that the grounds relied on 
existed, to plaintiff's knowledge, at 
least six months before the filing of 
the complaint, and under § 1566, au- 
thorizing alimony pendente lite when 
it appears that defendant is attempt- 
ing and about to remove from the 
state, and is about to dispose of his 
property, whereby plaintiff may be 
deprived of alimony, if the judge 
finds the facts alleged by a wife su- 
ing for divorcee, on application for 
alimony under § 1566, to be true and 
sufficient to entitle her to divorce, 
if established at the trial, an ac- 
tion may be instituted, and an order 
for alimony properly made, before 
such six-month period has elapsed. 
Sanders v. Sanders, 157 N. C. 229, 72 
SE 876. 

85. Barnes v. Barnes, 95 Cal. 171, 
30 P 298, 16 LRA 660; Bancroft v. 
Bancroft, 27 Del. 9, 85 A 561. See 
also Continuances in Civil Cases § 14 
et seq. 

86. Scripture v. Scripture, 70 Hun 
432, 24 NYS 301. 

44 Ala: 


. 87. Hughes 
98, 

88. Chase v. Chase, 61 N. H. 123. 

89. Philbrick v. Philbrick, 27 Vt. 
7386. 

90. Burdell v. Burdell, 2 Barb. 
(N. Y.) 473, 3 HowPr 216. 


v. Hughes, 


rds Stratford v. Stratford, 92 N. C. 
(. 
S25 Thayer Vv. (Lhayer, 9 Ri ©. 3i7 


(holding that the hearing will not be 
postponed to produce an insane plain- 


tiff in court, where his physician’s 
affidavit avers that he could not be 
presented in court without suffering 
injury). 

93. See supra §§ 14, 18. 
94. Barnes v. Barnes, sy. (OR Sli(aly, 
30 P 298, 16 LRA 660; Clayton v. 
Clayton, 71 W. Va. 656, fa SH137; 
Gulland v. Gulland, 62 W. Va. 671, 
59 SE 612. 

95. Barnes v. Barnes, 95 Cal. 171, 
30 P 298, 16 LRA 660. 


96. Savage v. Savage, 10 Or. 331. 

97. Dwire v. Dwire, 86 Vt. 474, 86 
A 164. 

98. Dwire v. Dwire, 86 Vt. 474, 86 
A 164. 

99. Mich.—Allen v. Allen, 188 


Mich. 532, 155 NW 488. 

N. Y.—Winans v. Winans, 124 N. Y. 
140, 26 NE 293; Winston v. Winston, 
21 App. Div. 371, 47 NYS 399; Moore 
v. Moore, 22 NYS 451 [aff 23 NYS 
1148 mem (app dism 138 N. Y. 679 
mem, 34 NE 3873)]. 

Pa.—Wurtz v. Wurtz, 14 Pa. Dist. 
682, 30 Pa. Co. 655. 

Vt.—Burton v. Burton, 58 Vt. 414, 
BoA. 280. 

Wis.—Szymanski v. Szymanski, 151 
Wis. 145, 188 NW 53. 

1. Cal.—Barron v. Barron, 7 Cal. 
Unrep. Cas. 345, 96 P 273. 

Ida.—Stover v. Stover, 7 Ida. 185, 


61 P 462. 
Tll.—Clark vy. Clark, 29 Ill. A, 257. 


Iowa.—Mollring v. Mollring, 167 
NW 524. 
Kan.—Ashmead v. Ashmead, 23 
Kan. 262. 


Mich.—Hisenbach v. Hisenbach, 176 
Mich. 354, 142 NW 345, AnnCas1917A 
1196; Coon v. Coon, 163 Mich. 644, 
648, 129 NW 12 [cit Cyc]. 


Nebr.—Peterson v. Peterson, 76 
ae 222, 107 NW 391, 124 AmSR 


N. Y.—In re Butler, 101 N. Y. 307, 
4 NE 518. 

Pa.—Wurst v. Wurst, 14 Pa. Dist. 
682, 30 Pa. Co. 655; Schlicter v. 
Sehlicter, 10 Phila. 11; Koecker v. 
Koecker, 7 Phila. 364 (a libelant may 
suffer a nonsuit on the trial as in 
other cases). 

“The general rule ,..is that in 
divorce proceedings the complaining 
party may dismiss his suit at any 
time before interlocutory or final de- 
cree, in the absence of any legal in- 
terest on the part of the defendant or 
of the State to the contrary.” Coon 
v. Coon, supra. 

{a] Dismissal after interlocutory 
decree.—(1) An interlocutory judg- 
ment of divorce merely establishes 
conclusively plaintiff’s rights to a di- 
vorce, and it does not necessarily fol- 
low that he or she may not waive the 


exercise of such right and dismiss 
the action. Barron v. Barron, 7 Cal. 
Unrep. Cas. 345, 96 P 2738. (2) The 
interlocutory decree which deprives 
complainant, in a suit for divorce, of 
the right to dismiss, as of course, 
must be an order or decree affecting 
the merits, and an order restraining 
defendant from encumbering or Sell- 
ing his property pending the suit, and 
an order for temporary alimony, do 
not deprive complainant of the right 
to dismiss. Hisenbach v. Hisenbach, 
176 Mich. 354, 142 NW 345, AnnCas 
1917A 1196. 

{b] After denial of motion for new 
trial a motion for dismissal with- 
out prejudice is properly denied. 
Frankenberg v. Frankenberg, 190 Ill. 
teen Gifford v. Gifford, 154 Ill. A. 

16. 

2) Wurst.) Wurst, o4.-Pase Dist: 
682, 30 Pa. Co. 655. 

8. See supra §§ 14, 18, 238. 

4 See generally Dismissal and 
Nonsuit 18 C. J. p 1142; Equity [16 
Cyc 460]. 

5. Winans v. Winans, 124 N. Y. 
140, 26 NE 293; Winston v. Winston, 
Zin ADpeL Divi tie 4 INOS poo Oe 

6. Winans v. Winans, 124 N. Y. 
140, 26 NE 293; Winston v. Winston, 
21 App. Div. 371, 47 NYS 399;, Wurtz 
v. Wurtz, 14 Pa. Dist. 682, 30 Pa. Co. 
655. See Moore v. Moore, 22 NYS 
451 [aff 283 NYS 1148 mem (app dism 
1S SNe Ye, 679 “mem, 1347 NH 373)4 
(holding that the public has no inter- 
est in opposing the motion of the 


libelant to dismiss the suit where the’ 


legality of the marriage is not ques- 
tioned). 

7. Jones v. Jones, 59 Or. 308, 117 
P 414, 

8 Schwindt v. Schwindt, 23 Pa. 


Dist. 506, 42 Pa. Co. 250; Murphy v. 


Murphy, 8 Phila. (Pa.) 357. 

9. La Ford v. La Ford, 102 Minn. 
344, 113 NW 896; Campbell v. Camp- 
bell, 12 Hun (N. Y.) 636; Gressman 
v. Gressman, 145 NYS 819 

10. Milliman v. Milliman, 45 Colo. 
291, 101 P 58, 182 AmSR 181, 22 LRA 
NS 999; Hisenbach v. EHisenbach, 176 
Mich. 354, 142 NW 345, AnnCas1917A 
1196. 

{a] In Illinois (1) the statute pro- 
vides that complainant shall not be 
allowed to dismiss his bill after 
a cross bill has been filed without the 


consent of defendant. Thomas _ v. 
Thomas, 250 Ill. 354, 95 NE 345, 35 
LRANS 1158, AnnCasi1912B 344; 


Vaughan v. Vaughan, 197 Ill. A. 611. 
(2) But this statute applies only to 
a cross bill asking for affirmative re- 
lief, and it is not error to permit 
complainant to dismiss the bill after 
the filing of a cross complaint which 


148 [19C.J.] 
be granted where adultery is charged,'* but the con- 
trary has also been held.1? Leave to discontinue 1s 
usually granted on condition that the applicant pay 
the costs,!* or costs and temporary alimony if 
any.14 The consent of the court to a dismissal is 
not implied from its denial of a motion for tem- 
porary alimony.?® ) 

[§ 375] 2. Involuntary Dismissal. The court 
may of its own volition or upon the application of 
defendant dismiss the complaint in a divorce suit as 
in other civil cases for various causes,’® as, for ex- 


ample, for want of prosecution,’ or where after — 


demand for trial by jury no issue has been framed,’* 
where plaintiff refuses to offer evidence,’® where 
the bill is prematurely filed,?° where the court 1s 
without jurisdiction,?! where plaintiff fails to sus- 
tain the charges by sufficient evidence,?? or where 
notice was not given to defendant of the taking 
of testimony before a referee if such notice is re- 
quired.2* If, however, the proof does not sus- 
tain the specific allegations contained in the bill, 
it may be dismissed with the privilege of filing a 
new bill containing further’ specific allegations,** 
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[8§ 374-376 


even after testimony has been received and the 
case is taken under advisement.2® The prior vol- 
untary dismissal of an action for divorce by plain- 
tiff is not sufficient ground for the dismissal of a 
new action on the same grounds.2* An action for 
divorce should not be dismissed merely because 
the examination leads to a suspicion of collusion,” 
or for failure to serve the summons within the 
time required,?* nor is defendant entitled to a com-- 
pulsory dismissal for plaintiff’s failure to furnish 
a bill of particulars, where plaintiff has previously 
obtained a rule for counsel fees which are un- 
aid.?9 : 

[§ 376] 8. Operation and Effect. Ordinarily a 
dismissal of the bill carries the whole case out of 
court,8° unless defendant has interposed a cross 
complaint or counterclaim.*! However, if alimony 
is sought the court may retain jurisdiction to deter- 
mine the rights of the parties with reference there- 
to,22 and this has also been held to be the rule 
with reference to attorney’s fees,°* but the better 
rule seems to be that the order in reference to at- 
torney’s fees should be made in the same proceed- 


does not ask affirmative relief. 18. Pfeil v. Pfeil, 16 Pa. Dist. 764,; Burton v. Burton, 58 Vt. 414, 5 A 
Thomas v. Thomas, 250 Ill. 354, 95|383 Pa. Co. 444. 281. ‘ 

NE 345, 35 LRANS 1158, AnnCas 19. Stewart v. Stewart, 156 Cal. 26. Jordan v. Jordan, 184 Ala. 408, 
1912B 344. 651, 105 P 955. 63 S 1024. 

11. Schwindt v. Schwindt, 23 Pa. 20. Trimmer v. Trimmer, abalg 27. Blinn v. Blinn, 113 Iowa 83,_ 
Dist. 506, 42 Pa. Co. 250; Wurtz v.|Ill. A. 64 [aff 215 Ill. 121, 74 NE|84 NW 957 (although the manner and 
Wurtz, 14 Pa. Dist. 682, 30 Pa. Co.! 96]. substance of examination and cross- 
655. 21. Ala.—Edwards v. Edwards, 30 | examination might lead to a suspicion 

12. Moore v. Moore, 22 NYS 451 | Ala. 394. of collusion, it is error to refuse to 


[aff 23 NYS 1148 mem (app dism 138 
N. Y. 679 mem, 34 NE 373)] (the fact 
that adultery is charged is no ground 
for denying the application, since the 
voluntary withdrawal of the suit is 
a confession of error on the part of 
plaintiff), 

13. Mich.—Clutton v, Clutton, 106 
Mich. 690, 64 NW 774. 

N. Y.—Campbell v. Campbell, 54 
HowPr 115. 

Or.—Jones v. Jones, 59 Or. 308, 117 
P 414, 

Wis.—Schulz vy. Schulz, 128 Wis. 
28, 107 NW 302. ‘ 

Eng.—Dixon v.: Dixon, L. R. 2 P. 
apey (ceoR st War OOODEL, Locus. nee Loc 

{a] Expenses incurred by defend- 
ant.—On motion for discontinuance 
by plaintiff the court could require 
him to pay the reasonable expenses 
incurred by the wife in defense of the 
action as a condition of such discon- 
tinuance. Schulz v. Schulz, 128 Wis. 
28, 107 NW 302. 

{b] Expenses of. corespondent.— 
Where, in an action by a husband for 
divorce, the wife counterclaims, seek- 
ing divorce on the ground of adul- 
tery, on reconciliation of the parties, 
discontinuance will only be allowed, 
on objection of corespondent, on the 


payment of an extra allowance for | 


her expenses. Stubbert v. Stubbert, 
66 Misc. 560, 123 NYS 1080. 

14. Leslie v. Leslie, 3 Daly (N. Y.) 
194 [aff 10 AbbPrNS 64]; Milner v. 
Milner, 2 Edw. (N. Y.) 114; Schulz 
v. Schulz, 128 Wis. 28, 107 NW 302. 

15. Allen v, Allen, 188 Mich. 532, 
155 NW 488. 

16. Weichel v. Weichel, 7 Kulp 
442, 15 Pa. Co. 606 (failure to com- 
ply with court rules in respect to the 
proceeding where defendant has de- 
faulted). 

[a] A decree dismissing the bill 
is not rendered insufficient because 
an unnecessary finding of facts is in- 
‘corporated therein. Lyons y. Lyons, 


196 ill. A. 73 [aff 272 Ill. 329, 111 NB | 


$77]. 


Involuntary dismissal generally see 


Dismissal and Nonsuit § 73 et seq. 
17. Stone v. Stone, 162 Mich. 319, 
127 NW 258; Taber v. Taber, 60 N. Y. 


Super. 65, 16 NYS 613, 21 NYCivProc | 


340. 


Ga.— Watts v. Watts, 130 Ga. 683, 
61 SE 593. 
Ill.— Lyons vy. Lyons, 196 Ill. A. 


73° [afl 272 Ill. 829, 1110s NB2977]); 
Sone We OOMIMEDS, ye OmeLL wenA. 


Or.—Hubner v. Hubner, 67 Or. 557, 
136 P 667. 

Pa.—Huebner v. Huebner, 22 Pa. 
Dist. 636; Kivovitch vy. Kivovitch, 40 
Pa: Co, 407. 

R. I.—Walker v. Walker, 32 R. I. 
285) 78 Ar-3389: 

[a] Where plaintiff fails to prove 
the statutory residence the bill will 
be dismissed without prejudice. Ed- 
wards v. Edwards, 30 Ala. 394. 


22. lowa.—Hdgerton v. Edgerton, 
79 Iowa 68, 44 NW 218. 

La.—Weaver vy. Weaver, 110 La. 
265, 34 S 438. 

Mass.—Bodwell v. Bodwell, 113 
Mass. 314. 

Mich.—Powell vy. Powell, 58 Mich. 
299, 25'NW 199. 

Mo.—Yeager vy. Yeager, (A.) 185 


SW 743. 

N. Y.—Burke v. Burke, 75 Hun 412, 
27 NYS 67; Kamman v. Kamman, 151 
NYS 226 [mod on other grounds 167 
App. Div. 426, 152 NYS 581]. 
pe oad a v. Moore, /22 Tex. 

[a] Refusal to allow additional 
testimony.—In an action for divorce 
on the ground of desertion, dismissal 
of the bill upon a statement by the 
court that complainant had testified 
that he had deserted his wife with- 
out showing evidence warranting 
such statement was improper, since 
complainant was entitled to intro- 
duce additional testimony. Gorman 
v.. Gorman, 195 Ills A, 173: 

{b] In Missouri, where defendant 
defaults the court may dismiss the 
suit upon plaintiff’s failure to pro- 
duce sufficient evidence of her good 
conduct and that she is the innocent 


and injured party. Grenzebach v. 
Poe Ls 118 Mo. A. 280, 94 SW 
oO ~ 
Sire Weichel y. Weichel, 15 Pa. Co. 
24. Miller v. Miller, 20 N. J. Ea. 
216; Muller v. Muller, 6 Pa. Dist. 
a Bei Sm RLY Of Ne 
25. Ashmead vy. Ashmead, 23 Kan. 


262; Moore v. Moore, 22. Tex. 237; 


hear further testimony and to dis- 
miss the suit without conclusive 
proof of collusion). . 

28. Bratton v. Bratton, 79 Ind. 588 
(failure to serve the summons ten 
days before the first day of the term 
at which the suit was brought, as re- 
quired by the statute, is not ground 
for a dismissal, but is only a cause 
for continuance). 


29. Jones v. Jones, 23 WklyNC 
(Pa.) 370. 
30. Colo.—Milliman v. Milliman, 


45 Colo, 291, 101 P 58, 132 AmSR 181, 
22 LRANS 999. 

Ga.—Stoner v. Stoner, 134 Ga. 368, 
67 SE 1030. 

Ill.—Lyons vy. Lyons, 196 Ill. A. 73 
[aff 272 Ill. 329, 111 NE 977] (equiva- 
lent to decree dismissing bill for 
want of equity). 


Or par ee Vv. Stoner,,. 9» dnd. 
vUo. 

Nebr.—Peterson. v. Peterson, 76 
ies 282, 107 NW 391, 124 AmSR 
12. 


(ae erte as res judicata see infra §§ 

31. Ala.—Dabbs v. Dabbs, 196 Ala. 
164, 71 S 696. 

Ga.—Owen v. Owen, 54 Ga. 526. 
nip dee ee v. Dewees, 55 Miss. 

Mo.—Ficke v. Ficke, 62 Mo. 355 
[dist Nordmanser vy. Hitchcock, 40 
Mo. 178]; Yeager v. Yeager, (A.) 185 
SW 743. 

N. Y.—Campbell vy. Campbell, 12 
Hun 636. 

See also supra §§ 38, 374. 

[a] A cross complainant may in- 
troduce evidence in support of his 
cross complaint (1) although plain- 


‘tiff does not appear (Ficke v. Ficke, 


62 Mo, 335) (2) or fails to make 
ee case (Owen v. Owen, 54 Ga. 

32. Thornberry v. Thornberry, 2 
J. J. Marsh. (Ky.) 322. 

33. Courtney v. Courtney, 4 Ind. A. 
221, 30 NE 914 (where, pending a suit 
by a wife for divorce, she and her 
husband are reconciled and a dis- 
missal is entered in vacation, the 
court retains jurisdiction until the 
entry of judgment at the next term, 
for the purpose of requiring the hus- 
Bea) to compensate the wife’s attor- 
neys). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3876-379] 
ing as the order of dismissal.*4 


fraud in the dismissal.®° 


[§ 377] F. Necessity of Taking Proofs—l. 


General. 


been called and examined as an 
for plaintiff.37 


[§ 378] 2. Where Facts Are Admitted. Neither 
an express admission of matrimonial misconduct in 
defendant’s answer, nor an implied admission by a 
failure to deny it, is sufficient to authorize a de- 
eree of divorce without proper proof of the fact.%§ 
Nor can a defendant be granted a divorce upon the 
uncontroverted allegations of his cross bill.®® 
sufficiency of plaintiff’s residence, however, may be 
admitted by defendant’s answer,’® although the 


34 Varn v. Varn, 58 Tex, Civ. A. 
595, 125 SW 639. See also Sims y. 
Davis, 48 Nebr. 720, 67 NW 765 (upon 
an order of dismissal being filed, the 
attorney for plaintiff has no stand- 
ing to move to set aside the order so 
that his application for an allowance 
of an attorney’s fee may be passed 
upon); Jones yv. Jones, 59 Or. 308, 117 
P 414 (on dismissing a divorce suit 
on the request of the parties after a 
reconciliation, the court can require 
defendant to comply with a former 
order for suit money so far as con- 
cerns costs and, attorney’s fees); 
Sears v. Swenson, 22 S. D. 74, 115 NW 
510 (a statute making the husband 
liable for necessaries supplied to his 
wife, and authorizing an allowance 
of attorney’s fees to her in an action 
for divorce, does not render the hus- 
band liable to an attorney in a suit 
by his wife for divorce dismissed be- 
fore an allowance has been made). 


35. Krieger v. Krieger, 221 Ill. 
479, 77 NE 909. 
36. Miller v. Miller, 65 Or. 551, 


131 P 308,,133-P 86. 

87. Voss v. Voss, 157 Wis. 430, 147 
NW 634 (refusal to hear any evidence 
for defendant in divorce, who had 
been called and examined as an ad- 
verse witness for plaintiff, thus prac- 
tically denying her a hearing, is re- 
versible error). 

8g. Ala.—Richardson v. Richard- 
son, 4 Port. 467, 30 AmD. 5388 (this 
rule applies in cases of divorce either 
a vineculo or a mensa et thoro). 

Ind.—Scott v. Scott, 17 Ind. 309. 

La.—Anderson v, Anderson, 48 La. 
Ann. 642, 19 S 567; Harman v.-Mc- 
Leland, 16 La. 26. 

Minn.—Young v. Young, 17 Minn. 
181. 

N. Y.—Diederichs v. Diederichs, 44 
Mise. 591, 90 NYS 1381; Palmer v. Pal- 
mer, 1 Paige 276. 

Or. —Miller v. Miller, 65 Or. 551, 131 
P 308, 133 P 86; Jones v. Jones, 59 Or. 
308, 312, 117 P 414 [eit Cyc]; Hill v. 
Hill, 24 Or. 416, 33 P 809. 


Pa.—Daniel y. Daniel, 1 Pearson 


242. 
Va.—Latham v. Latham; 30 Gratt. 
CIR Via) 1307. 


See also supra § 350. 

89. Nelson v. Nelson, 18 Cal. A. 
602, 123 P 1099; Nichols v. Nichols, 39 
Mo;, A. 291: 

40. Lyons v. Lyons, 272 Ill. 329, 
TTA NED S77. 

Ale Smithy. smith, 10" Ni. D. 219; 
86 NW 721. 

Proof as to residence see supra § 


354. 
42. Fox v. Fox, 25 Cal. 587; Har- 
man v. Harman, 16 Ill. 85; Hill v. 


Hill, 2 Mass. 150; Simons v. Simons, 
13 Tex. 468. But see Belyew v. Bel- 
yew, (Tex. Civ. A.) 32 SW 40, 41 
(where a case was reversed because, 
as the court said, “there is no proof 
of marriage,” put it does not appear, 
however, that the marriage was ad- 
mitted). 

Proof of marriage by repute see 
supra § 353. _ 


The court may re- 
instate a cause after dismissal upon suggestion of 


The court has no jurisdiction to grant a 
divorcee without hearing testimony ;** nor can it re- 
fuse to hear any evidence for defendant, who has 
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In 


adverse witness 


The 


43. Schmidt v. Schmidt, 29 N. J. 
Hg. 496. 

44.' Hall v. Hall, 201 Ill. A. 589; 
Edmonds vy, Edmonds, ern oop 
DomLR 550. 

[a] Procedure for ex parte trial. 
—‘‘While proceedings in divorce may 
be ex parte... nothing which the 
law and the rules of practice pre- 
scribe as a prerequisite to a decree 
will be taken for granted. The ab- 
sence of formal matters required to 
be shown in an application for a de- 
cree is sufficient to justify the dis- 
charge of the rule to show cause.” 
Newhart v. Newhart, 5 Pa. Dist. 736, 
18 Pa. Co. 302, 308. 
ona Ark.—Welch v. Welch, 16 Ark. 

Cal.—Rehfuss v. Rehfuss, 169 Cal. 
793, 145 P 1020; Peretti v. Peretti, 165 
Cal. 717, 134) P° 322: 

Colo.—Geisseman y. GeisSseman, 34 
Colo. 481, 83 P 635. 

Fla.—State v. Wolfe, 63 Fla. 290, 
58 S 841; Hancock v. Hancock, 55 Fla. 
680, 686, 45 S 1020, 15 LRANS 670 
[cit Cyc]. 


Ill—Wheeler v. Wheeler, 18 Ill. 
39; Shillinger v. Shillinger, 14 Ill. 
PAT sale vee Hatl, | 20m eli VAL TBS OF 


Ohman v. Ohman, 137 Ill. A. 251 [rev 
on other grounds 233 Ill. 632, 84 NE 
Sais Kline v. Kline, 104 Ill. A. 

74. 

Ind.—Scott v. Scott, 17 Ind. 309. 

Kan.—Meyer v. Meyer, 60 Kan. 859, 
Bie Po b.0s 

Ky.—Patrick v. Patrick, 101 SW 
328, 30 KyL 1364. 

Mich.—Robinson vy. Robinson, 16 
Mich. 79. 

Minn.—Young v. Young, 17 Minn. 
ny AeoG v. True, 6 Minn. 458. 

Y.—Robinson  v. Robinson, 1 
Bas. 27: Ivison v. Ivison, 29 Mise. 
240, 61 NYS 118; Moore v. Moore, 14 
NY WklyDig 255; Graves v. Graves, 
2 Paige 62; Palmer v. Palmer, 1 Paige 
216E Barry) ve barry, op k.we 113: 
Hanks v. Hanks, 3 Edw. 469; Shetz- 
ler v. Shetzler, 2 Edw. 584. 

Oh.—Smith v. Smith, Wright 
643; Mansfield v. Mansfield, Wright 
284. . 

Pa.—Kilborn v. Field, 78 Pa. 194; 
Snedeker v. Snedeker, 26 Pa. Dist. 
117; Cerone v. Cerone, 15 Pa. Dist. 
817, 33 Pa. Co. 2638; Durland v. Dur- 
land, 7%" Pa.) Dist: 514;—Newhart’ v: 
Newhart, 5. Pa. Dist. 736, 18 Pa. Co. 
302; Hassett’ v. Hassett, 5 Pa. Dist. 
604; Jones v. Jones, 34 Pa. Co. 136; 
Miles v. Miles, 33 Pa. Co. 236. 

Wash.—Patterson vy. Patterson, 45 
Wash, 296, 88 P 196. 

{a] Proof of default.—The mere 
inspection of the register of plain- 
tiff’s former attorney of record is in- 
sufficient to show defendant’s default. 
Diederichs v. Diederichs, 44 Misc. 591, 
90 NYS 131. 

[b] In Missouri on default of de- 
fendant it is proper for the court 
to take the case under advisement 
and to postpone decision to a later 
date, and the submission may be set 
aside and further testimony admitted 


[19C.J.] 149 


court is not concluded by such admission from ex- 
amining plaintiff as to his residence.*? 
weight of authority proof of marriage is not re- 
quired where it is either expressly or impliedly 
admitted,*? although an admission in an answer 
not required to be made under oath has been held 
insufficient to dispense with proof of marriage.*® 
[§ 379] 3. On Default or Bill Confessed. 
undefended proceedings it 1s the duty of the judge 
to see that every rule of practice and trial is strict- 
ly complied with.** 
upon default or upon a bill taken for confessed, 
unless ‘complainant’s charges of misconduct are 
sustained by sufficient proof;*® and the evidence 
is to be closely scrutinized in case of default.*® 
court will usually require proof of jurisdictional 
facts,*7 and of service of process on defendant.*® 
Where a defendant has been personally served and 


By the 


In 


A divorcee will not be granted 


The 


as to plaintiff's character. Kuhl v. 
Kuhl, 160 Mo. A. 363, 140 SW 949. 

[c] In New York, (1) Gen. Rules 
Pract., rule 72, provides that where 
the action is based on adultery, un- 
less it is averred in the complaint 
that the offense was committed with- 
out plaintiff’s privity, consent, or con- 
nivance, that five years have not 
elapsed since the discovery of the 
offense, and that plaintiff has not 
voluntarily cohabited with defendant 
Since such discovery, and also that, 
where, at the time of the offense, de- 
fendant was living in adulterous in- 
tercourse, five years have not elapsed 
since the commencement of the inter- 
course was discovered, and unless 
the complaint is verified under oath, 
judgment shall not be rendered for 
the relief demanded until plaintiff's 
affidavit is produced stating the above 
facts. This rule was made for cases 
of default only. McCarthy v. Mc- 
Carthy, 143 N. Y. 235, 38 NE 288; 
Merrill v. Merrill, 41 App. Div. 347, 
58 NYS 503; Evans v. Evans, 27 Misc. 
10, 57 NYS 274. (2) A statement in 
the complaint that ‘five years have 
not elapsed since he [plaintiff] dis- 
covered the fact that such adultery 
had been committed by the defendant 
without his consent, connivance or 
procurement,” is not a sufficient de- 
nial of such consent. Myers v. Myers, 
41 Barb. 114, 117. (3) Plaintiff must 
negative condonation and prove the 
fact if defendant should make de- 
fault. Merrill v. Merrill, 41 App. Div. 
347, 58 NYS 503 (dictum). But see 
Evans v. Evans, 27 Misc. 10, 57 NYS 
274 (where a verified complaint con- 
tains the prescribed allegations oral 
proof of them is unnecessary). 

[d] Proof may be by depositions. 
—Hazard v. Hazard, 205 Ill. A. 562. 


46. Moore v. Moore, 14 NYWkly 
Dig 255. 

47. Williams v. Williams, 3 Me. 
135 (where proof of marriage was re- 
quired) 

[a] In Nevada under Civ. Pract. 


Act § 252 (Rev. L. § 5194) providing 
that when defendant interposes a 
counterclaim his right to a provision- 
al remedy is the same as though he 
were plaintiff, and § 259 (Rev. L. § 
5201) providing that an action may 
be dismissed or a judgment of non- 
suit entered when plaintiff fails to 
appear on the trial or abandons the 
cause, in which case the judgment 
shall be rendered upon the merits, 
where plaintiff in an action for di- 
vorce fails to appear at the trial, de- 
fendant who has filed a cross com- 
plaint for divorce is entitled to pro- 
ceed to judgment for the full relief 
asked in the cross complaint, al- 
though plaintiff alone had acquired 
the requisite residence within the 
state for the maintenance of an ac- 
tion for divorcee, and is entitled to 
prove the residence of plaintiff in or- 
der to support the jurisdiction of the 
court to proceed to judgment. State 
v. Moran, 37 Nev. 404, 142 P 534. 
48. See supra § 258. 
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appears by counsel, the case should not be pro- 
ceeded with ex parte without giving personal no- 
tice to defendant of the taking of testimony.*? 
Defendant who appears but files no answer 1s prop- 
erly allowed to cross-examine plaintiff.°° we 

{§ 380] 4. On Failure to Prosecute Recrimina- 
It has been held that the failure 
of a defendant who has interposed a countercharge_ 
of adultery by way of recrimination to appear and 
prosecute the charge does not entitle plaintiff to a 
divorce without denying the misconduct.>? 

[§ 381] G. Trial by Court—l. In General. 
Except where the right of trial by jury is con- 
ferred by law,®? a suit for divorce may be tried by 
A judge trying a di- 
vorce case without a jury may take a view, as he 


tory Charges. 


the court without a jury.*? 


DIVORCE 


is pro hae vice the jury.** ce thereof.®* 
[§ 382] 2. Findings—a. Of Fact. Findings | tion extends to 
49, Leith v. Leith, 19 Pa. Co.|required to file findings of fact if 
656. requested, refusal to do so upon re- 


50. Martensen v. Martensen, (Mo. 


A.) 186 SW 581. ’ 

51. Akers v. Akers, 8 Pa. Dist. 419, 
22 Pa. Co. 550. 

52. See infra § 384. 

53. See infra § 384. 

54. Carpenter v. Carpenter, (N. H.) 
101 A 628. 

55. Cal.—Kusel vy. Kusel, 147 Cal. 
52, 81 P 297; O’Brien v. O’Brien, 124 
Cal. 422, 57 P 225; Cassidy v. Cas- 


sidy, 63 Cal. 352; Dunn v. Dunn, 62 
Cal. 176; Coleman v. Coleman, 23 
Cal. A. 423, 188 P 362; Cargnani v. 


Cargnani, 16 Cal. A. 96, 116 P 306. 
Jll.—Kane v. Kane, 161 Ill. A. 385. 
Ind.—Wolverton vy. Wolverton, 163 

Ind. 26, 71 NE 123. 

Miller, 48 Iowa 


Iowa.—Miller v. 
325. i 
Minn.—Heinze v. Heinze, 107 Minn. 


43, 563, 119 NW 489. 
Mont.—Bordeaux v. Bordeaux, 30 
Mont. 36, 75 P 524. 
Utah.—Doe v. Doe, 48 Utah 200, 
Tbe Pe i8L; 


Pa ee v. Whitaker, 102 A 

Wash.—Bloom vy. Bloom, 57 Wash. 
23, 106 P 197, 1385 AmSR 965. 

{a] Findings sufficient: (1) To 
support decree in favor of complain- 
ant. Smith v. Smith, 119 Cal. 183, 48 
P 730, 51 P 183; Kane v. Kane, 161 
Tll. A. 385; Hilleware v. Hilleware, 
92: Wash. 99, 158 P 999; Bloom v. 
Bloom, 57 Wash. 23, 106 P 197, 135 
AmSR 965. (2) To support decree 
in favor of cross complainant. Mos- 
cherrosch v. Moscherrosch, 152 Ill. A. 
52. (3) To support defense. De Tol- 
na v.7De Tolna, 135 Cal. 575, 67 P 
1045. 

{b] Findings insufficient: (1) To 
support decree in favor of complain- 
ant. Nelson v. Nelson, 18 Cal. A. 602, 
1238 P 1099; Miller vy. Miller, 43 Iowa 
325; Heinze v. Heinze, 107 Minn. 43, 
563, 119 NW 489. (2) To sustain de- 
eree in favor of cross complainant. 
Doe v. Doe, 48 Utah 200, 158 P 781. 

{c] A memorandum of decision 
which fails to show the jurisdictional 
fact of residence, or the facts con- 
stituting the grounds for divorce, and 
which does not contain a separate 
statement of facts and conclusions of 
law, and does not direct judgment, is 
insufficient as a finding of fact, to 
sustain a judgment. O’Brien v. 
O’Brien, 124 Cal. 422, 57 P 225. 

{d] Failure to find on an issue ts 
equivalent to an express finding that 
the defense was not established. 
Wolverton v. Wolverton, 163 Ind. 26, 
71 NE 128. 

fe] Failure to find upon the ma- 
terial allegations of a cruss complaint 
is not excusable because the court 
found for plaintiff on the complaint. 
Cargnani v. Cargnani, 16 Cal. A. 96, 
116 P 306. 

{f] Refusal to make findings.— 
Where under the statute the court is 


quest is reversible error. Bloch v. 
Bloch, (Tex. Civ. A.) 190 SW 528. 

{g] Sufficiency of finding of re- 

turn to cure desertion.—A finding 
that, long prior to the commencement 
of the action for divorce, defendant 
returned to plaintiff, is not a finding 
that she returned within a year of 
the desertion, so as to cure the deser- 
tion, under a statute providing that 
desertion is cured if the deserting 
spouse, before expiration of the stat- 
utory period required to make the de- 
sertion a ground for divorce, returns 
and offers in good faith to fulfill the 
marriage contract and solicits condi- 
se Kusel v. Kusel, 147 Cal. 52, 81 
fe m ‘ ; 
{h] In California findings of fact 
are not required on denial of a di- 
vorce in a default case. Waldecker v. 
Waldecker, 174 P 36. 

[i] Evidence sufficient to require 
findings see Whitaker v. Whitaker, 
CY ta) L020 ANLO36; 

56. De Tolma v. De Tolna, 135 Cal. 
575, 67 P 1045; Devoe v. Devoe, 51 
Cal. 6438; Mox v,,-Hox, 25: Cal: 587% 
Bryan v. Bryan, 7 Cal. Unrep. Cas. 
19, 70 P 304; Alexander v. Alexan- 
der, 140 Ind. 555, 38 NE 855; Moir v. 
Moir, (lowa) 165 NW 1001; Powell v. 
Powell, 66 Wash. 561, 119 P 1119. 

[a] Where the marriage was not 
in issue between the parties, no find- 
ing in regard thereto was required. 
Fox v. Fox, 25 Cal. 587. 


57. Hunter v. Hunter, 132 Cal. 473, 
64 P 772. 
58. Lyons v. uyons, 196 Ill. A. 73 


[aff 272 Ill. 329, 111 NE 977]. 

59. Flynn y. Flynn, 171 Cal. 746, 
154 P 837 [overr in effect Coleman 
v. Coleman, 23 Cal. A. 423, 138 P 362]; 
Lyons v. Lyons, 196 Ill. A. 73 [aff 272 
Tl, 329, 111 NE 977]. 

60. Nelson v. Nelson, 18 Cal. A. 
602, 123 P 1099; Franklin v. Franklin, 
140 Cal. 607, 74 P 155; Fink v. Fink, 
137 Cal. 559, 70 P 628; Nelson v. Nel- 
son, 18 Cal. A. 602, 123 P 1099; Carg- 
nani v. Cargnani, 16 Cal. A. 96, 116 P 
306; Bowers v. Bowers, 19 Mo. 351; 
Bloom v. Bloom, 57 Wash. 23, 106 P 
197, 185 AmSR 965. 


[a] Thus (1) a finding in a di- 
vorce suit “that the defendant has 
been guilty of extreme cruelty 


towards the plaintiff” is a mere con- 
clusion, and furnishes no basis for a 
judgment. Cargnani v. Cargnani, 16 
Cal. A. 96, 98, 116 P 306. (2) A find- 
ing that the evidence does not prove 
extreme cruelty and is insufficient to 
warrant a divorce is insufficient as a 
finding of facts. Perkins v. Perkins, 
29 Cal, A. 68, 154 P 483. (38) A find- 
ing that defendant was guilty of acts 
and abuse which were indignities, 
without stating their nature, is insuf- 
ficient. Bowers v. Bowers, 19 Mo. 
351. (4) A finding merely that the 
parties are unable to live together is 
not sufficient to sustain a judgment 


[§§ 379-382 


of fact by the court in divorce suits should in- 
clude a determination of all the material issues 
raised by the pleadings and the evidence,®® and 
should ordinarily be restricted to these,°* although 
if the evidence shows condonation, it is the duty 
of the court to find to that effect, notwithstanding 
condonation is not pleaded.** 
averment of residence is made in the bill, failure of 
the court to find as to such residence is not neces- 
sary in order to enable the court to enter a de- 
eree;° nor in the absence of a statute making 
such findings jurisdictional does such failure render 
the decree subject to collateral attack.®® 
ings should not be mere conclusions of law,*° but 
‘findings upon the ultimate facts in issue are suffi- 
cient without findings upon the facts probative 
The waiver of findings in a divorce ac- 


Where a sufficient 


The find- 


subsequent proceedings to modify 


for divorce. Bloom v. Bleom, 57 
Wash. 22, 106 P 197, 185 AmSR 965. 

61. Cal.—Howard v. Howard, 134 
Cal. 346, 66 P 367; Kepfier v. Kepflier, 
134 Cal. 205, 66 P 2083 Terrill v./Ter= 
Lilly 109 Caley 413A Peo. 

Conn.—Trumpy v. Trumpy, 43 
Conn, 270. 

I1l.—Bobowski v. Bobowski, 242 Ill. 
524, 90 NE 361; Randall vy. Randall, 
175 Ill. A. 392; Milashwskis v. Mil- 
ashwskis, 140 Ill. A. 501; Schmid v. 
Schmid, 60 Ill. A. 174. 
spe Y.—Pollock v. Pollock, 71 N. Y. 

Wash.—Gibson v. Gibson, 67 Wash. 
474, 122 P 15; Mitchell vy. Mitchell, 39 
Wash, 431, 81 P 913. ; 

{a] For example.—(1) Where the 
court finds that defendant deserted 
plaintiff, it is not. necessary to find 
further that plaintiff sought a recon- 
ciliation and defendant refused it. 
Howard v. Howard, 134 Cal. 346, 66 P 
367. (2) A finding which negatives 
every charge of cruelty alleged in the 
complaint must be treated as negativ- 
ing also a charge of desertion by 
driving plaintiff from home by 
cruelty. Kepfier v. Kepfler, 134 Cal. 
205, 66 P 208. (3) Where findings are 
made on issues raised by specific de- 
nials of plaintiff’s allegations of de- 
sertion and failure to support, a sep- 
arate finding is unnecessary on an 
allegation in the answer of defend- 
ant’s willingness and offer to sup- 
port. Terrill v. Terrill, 109 Cal. 418, 
42 P1387. (4) A general finding that 
defendant has not been guilty of in- 
tolerable cruelty ‘sufficiently nega- 
tives specific allegations of cruelty. 
Trumpy v. Trumpy, 43 Conn. 270. 
(5) A recital that “the court having 
heard the evidence,. . . find the alle- 
gations of said bill to be true’ is a 
sufficient finding. Schmid v. Schmid, 
60 Ill, A. 174, 176. (6) A decision 
stating that the court found plaintiff 
guilty of the adultery ‘as charged 
in the answer” and directing the com- 
plaint to be dismissed is a sufficient 
compliance with a statute requiring 
the decision separately to state the 
facts found and the conclusions of 
law. Pollock v. Pollock, 71 N. Y. 137. 
(7) Findings in a divorce suit that 
defendant frequently threatened to 
kill plaintiff, that plaintiff believed 
defendant would execute his threats, 
that plaintiff was compelled to leave 
her home and remain away because 
she could no longer live with defend- 
ant, and that she believed defendant 
would take her life and that of her 
children, sufficiently showed that 
plaintiff’s life was rendered burden- 
some, and no express finding to that 
effect was necessary. Mitchell v. 
Mitchell, 89 Wash. 431, 81 P 913. 

[b] Findings that the parties’ 
marriage had been decreed null and 
void in another state is sufficient to 
Support a decree denying a divorce. 
McCormack v. McCormack, 175 Cal. 
292, 165 P 930. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 382-387] 


the decree.®2 


[§ 383] b. Of Law. Since a divorce can be 
granted only upon the application of the injured 
party,®* the findings of law should conclude with 
a finding in favor of one of the parties and against 
the other,®* but it has been held that a decree of 
divorce in a suit where both parties appear is not 


objectionable because it does not 


be the injured and innocent party.®® 


[§ 384] H. Trial by Jury—l. 


In divorce cases there is no common-law right of 
trial by jury;°° they were tried by the ecclesiastical 


courts without the aid of a jury.® 


suit may be tried by- the court without a jury,®® un- 
less the right of ‘trial by jury is conferred by consti- 
tutional grant or legislative enactment.®® Where the 
statute dispenses with jury trials in divorce cases, 


defendant has no right to have the 


62. Simmons vy. Simmons, 22 Cal. 
A. 448, 184 P 791, 792 (where defend- 
ant in a divorce action waived the 
making of findings, she thereby 
waived findings in support of an or- 
der subsequently made modifying the 
decree with respect to the custody 
of the children). 

638. See supra § 227. 

64. Gullett v. Gullett, 25 Ind. 517 
(a finding that “a divorce ought to 
be granted not upon the application 
of either party, but upon the whole 


case” is insufficient). 
bape Schmidt v. Schmidt, 26 Mo. 
Bi. 
66. Renard v. Renard, 60 Pa. Su- 
per. 386. 
67. Renard v. Renard, 60 Pa. Su- 


per. 386; 3 Blackstone Comm. p 101. 
68. Ark.—Simpson v. Simpson, 25 
Ark. 487. 
Ind.—Leffel v. Leffel, 35 Ind. 76. 
Iowa.—Hobart v. Hobart, 51 lowa 
512, 1 NW 780; Sherwood v. Sher- 
wood, 44 lowa 192. 


Kan.—Carpenter v, Carpenter, 30 
Kan. 712, 2 P 122, 46 AmR 108. 
Ky.—Newcomb v. Newcomb, 13 


Bush 544, 26 AmR 222. 
Me.—Slade v. Slade, 58 Me. 157. 
Mont.—Davidson vy. Davidson, 52 
Mont. 441, 158 P 680. 
Pa.—Carre v. Carre, 2 Yeates 207; 
Renard v. Renard, 60 Pa. Super. 386; 
Espey uy ees 24 Pa. Dist. 143, 49 


BPamCo. 

Wash.—Madison v. Madison, 1 
Wash. T. 60. 

[a] Im Iowa (1) an issue of fact 


in a divorce proceeding cannot, un- 
der the present practice, be tried by 
a jury, nor can the court refer such 
question to a jury, and then adopt 
the finding of the jury as its own; 
such issues must be tried by the 
court alone. Hobart v. Hobart, 51 
Iowa 512, 1 NW 780. (2) But the 
rule was otherwise, where the ac- 
tion was commenced before the code 
of 1873 took effect. Wadsworth v. 
Wadsworth, 40 Iowa 448. 

{[b] Where a jury trial is ordered 
and the jury fail to agree and are 
discharged, the court may find upon 
the issues and decide the cause on 
the evidence which was given before 
the jury. Leffel v. Leffel, 35 Ind. 76. 


69. Ill.—Balswic v. Balswic, anys) 
Tll. A. 118; Van Vlissingen v. Van 
Viissingen, 173 Ill. A. 124. 


Mich.—Schafberg v. Schafberg, 52 
Mich. 429, 18 NW 202. 

N. C.—McKenzie vy. McKenzie, 135 
N. C. 242, 69 SE 134; Miles v. Miles, 
55 N.C.) 2: 

Tex—Wright v. Wright, 50 Tex. 
Civ. A. 459, 110 SW 158. 

{a] In [Illinois either party to a 
contested divorce suit has the right 
to have the case tried by a jury. Van 
Vilissingen vy. Van Vlissingen, 173 Ill. 
‘A, 121. 

[b] In Michigan; statute not man- 
datory.—A statute requiring the is- 
sues to be tried by'a jury is not 
mandatory, but merely secures to 
either party the right to a jury, un- 
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acy to defraud plaintiff tried by a jury.7? A consti- 


for divorcee.” 


find plaintiff to 
Right to Jury. 


Consequently a 


provision or by 


issue of conspir- | jury to aid the 


less it is waived. Schafberg v. Schaf- 
berg, 52 Mich. 429, 18 NW 202. 

[c] In New York (1) either party 
has an absolute right to have an is- 
sue of adultery in a suit for divorce 
tried by a jury. Moot v. Moot, 164 
App. Div. 525, 149 NYS 901; Halgren 
v. Halgren, 160 App. Div. 477, 145 
NYS 987; Cohen v. Cohen, 160 App. 
Div. 240, 145 NYS 652; Day v. Day, 
122 App. Div. 907, 106 NYS 843; Wil- 
cox v. Wilcox, 116 App. Div. 423, 101 
NYS 828; Batzel v. Batzel, 42 N. Y. 
Super. 561, 54 HowPr 139; Moot v. 
Moot, 86 Misc. 495, 149 NYS 302. (2) 
The right to such a trial is constitu- 
tional and cannot be reduced to a dis- 
cretionary right by a general rule of 
practice. Lowenthal v. Lowenthal, 92 
Hun 385, 36 NYS 1053 [aff 157 N.Y. 
236, 51 NE 995]; Whitney v. Whitney, 
76 Hun 585, 28 NYS 214; Conderman 
v. Conderman, 44 Hun 181; Morrell v. 
Morrell, 3 Barb. 236; Deitz v. Deitz, 
4 Thomps. & C. 565, 48 HowPr 114; 
Forrest v. Forrest, 13 N. Y. Super. 
102, 3 AbbPr 144; Fries v. Fries, 34 
Misc. 478, 70 NYS 295; Sigel v. Sigel, 
19 NYS 906, 28 AbbNCas 308; McCrea 
v. McCrea, 58 HowPr 220; Whale v. 
Whale, 1 CodeRep 115. Contra Anony- 
mous, 5;,.HowPr*306..-¢3) But? ‘the 
right does not extend to an action for 
separation. Wise v. Wise, 159 App. 
Div. 575, 144 NYS 649; Packard v. 
Packard, 88 App. Div. 339, 84 NYS 
1090. (4) Although if defendant in 
an action for separation files a coun- 
terclaim for absolute divorce on the 
ground of adultery, it is within the 
court’s discretion to grant plaintiff's 
application to have issues framed for 
trial by jury. Haff v. Haff, 64 Misc. 
122, 118 NYS 52. Framing issues for- 
jury see infra § 387. 

{ad] In New York; waiver of right. 
—While Const. art rs § 2 provides for 
waiver of the right to trial by jury, 
a noncompliance with Gen. Rules 
Pract. rule 31, as to notice of motion 
for trial by jury, will not preclude 
a party from the right to a trial by 
jury, for Code Civ. Proc. § 1009 .pro- 
vides that a party may waive his 
right to trial by jury by failing to 
claim a trial by jury before the pro- 
duction~- of any evidence upon the 


trial, and a rule of practice cannot 
stand when inconsistent with . the 
Code. Halgren v. Halgren, 160 App. 


Div. 477, 145 NYS 987. 

[e] In North Carolina the mate- 
rial facts charged in a petition for 
divorce and alimony must be submit- 
ted to a jury on whose verdict, and 
not otherwise, the court shall make 
its decree. Miles v. Miles, 55 N. C. 
ile 

{f] In England (1) it is usual for 
the court to try the issues more fit 
for it than a jury. Ricketts v. Rick- 
etts,.35 L. J. BP. & M. 92. (2) And 
the court may submit issues of fact 
to a jury, although the parties object. 
Ratcliff v. Ratchff, 27 lL. J. PP. & M. 
60 


fel In British Columbia, the dam: 
ages to be recovered in an action for 


tutional provision, securing generally the right of 
trial by jury, applies to such right only as it ex- 
isted at common law and has no reference to suits 


[§ 385] 2. Application for Jury. The applica- 
tion for a jury must be seasonably made.’? In some 
jurisdictions it must be filed of record,* but in 
others it need not be in writing.’* 

[§ 386] 3. Number of Jurors. 
men required to constitute a jury in a divorce case 
is usually governed by statutes relating to jury 
trials generally.’® 

[§ 387] 4. Submission of Issues. *In nearly all 
the states the practice exists, either by statutory 


The number of 


adaptation of equity rules, of au- 


thorizing the submission of questions of fact to a 


court in the determination of the 


divorce must be assessed by a jury, 
but waiver of a jury includes all is- 


oe Williams v. Williams, 14 B. C, 
o-. 
70. Prouty v. Prouty, 4 Wash. 174, 


29 P 1049. 

71. Cal.—Cassidy v. Sullivan, 64 
Cal. 266, 28 P 234. 

Ill.— Hall v. Hall, 201 Ill. A. 589. 

Mo.—Mead v. Mead, 1 Mo. A. 247. 

Pa.—Espey v. Espey, 24 Pa. Dist, 
143; Cain v. Cain, 6 Pa, Co. 366. 

72. Van Vlissingen v. Van Vlis- 
singen, 173 Ill. A. 124; Allison v. 
Allison, 46 Pa. 321; Labinsky v. La- 
binsky, 24 Pa. Dist. 1081; Brother- 
head v. Brotherhead, 17 Pa. Dist. 264; 
Johnson vy. Johnson, 4 Pa. Dist. 460, 
16 Pa. Co. 427; Mellon v. Mellon, 39 
Pa. Co. 204; Deacon v. Deacon, 26 Pa. 
Co. 300; Reinbold v. Reinbold, 15 Pa. 
vo 335; Uhrich v. Uhrich, 4 Pa. Co. 

[a] In Pennsylvania (1) it is in 
time if made in an answer filed be- 
fore the second meeting before a 
commissioner appointed to take evi- 
dence (Renard v. Renard, 60 Pa. Su- 
per. 386; De Long v. De Long, 19 Pa. 


Dist. 771; Beaumont v. Beaumont, 1 
Chest. Co. (Pa.) 304; Richards v. 
Richards, 5 LuzLegReg (Pa.) 237; 


Derringer v. Derringer, 8 Phila. (Pa.) 
269); (2) or if made before the ex- 
aminer has taken testimony (Mur- 
phey v. Murphey, 9 Kulp (Pa.) 556; 
Karmoski v. Karmoski, 9 Kulp (Pa.) 
355)... (3) Butt it’ is) toon latenaienot 
made until after the report of the 
referee. Uhrich v. Uhrich, 3 Del. Co. 
(Pa.) 281; Schaeffer v. Schaeffer, 3 
Kulp (Pa.) 14; Myers v. Myers, 5 
LTNS (Pa.) 58; Finnegan ‘v. Finne- 
gan, 2 LegGaz (Pa.) 372; Lynch v. 
Lynch, 7 LuzLegReg (Pa.) 69; Rich- 
ards v. Richards, 5 LuzLegReg.(Pa.) 
237; Newbold’s App., 2 WklyNC (Pa.) 
472; Mann y. Mann, 2 WklyNC (Pa.) 
50; Mattson vy. Mattson, 1 WklyNC 
(Pa.) 414. : 

[b] Sufficiency of demand.—A 
prayer in the answer that the mat- 
ters therein contained be inquired of 
by the country is a sufficient de- 
mand for a trial! by jury. Renard 
v. Renard, 60 Pa. Super. 386; De Long 
v. De Long, 19 Pa. Dist. 771. 


73. De Long v. De Long, 19 Pa. 
Dist. 771. 
74. Van Vlissingen vy. Van Vlissin- 


gen, 173 Ill. A. 124. 

75. Branch v. Branch, 30 Colo. 499, 
71 P 632 (a statute providing that the 
jury shall corsist of six persons, un- 
less the parties agree to a smaller 
number not less than three, applies 
in divorce suits, the statute concern- 
ing divorce having no provisions as 
to juries); Hall v. Hall, 131 N. C. 185, 
42 SE 562 (consent to a verdict by 
eleven jurors is valid, the verdict be- 
ing for defendant, although, under 
Code § 1288, providing that no judg- 
ment in a divorce shall be given in 
favor of plaintiff until the facts have 
been found by a jury, it would not be 
valid if the verdict were for plain- 
tiff). 
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issues.78 


the jury.’® 


the statute.8t Issues made upon 


and a cross bill for separate maintenance may be 
submitted to’ the same jury,®? or where condona- 
tion or a recriminatory charge is set up in the 
answer, the issues*relied on to sustain either de- 


76. Iowa.—Hobart vy. Hobart, 51 
Iowa 512, 1 NW 780; Sherwood v. 
Sherwood, 44 lowa 192. 

Mont.—Morrison y. Morrison, 14 


Mont. 8, 35 P 1. 

N. C.—McKenzie v. McKenzie, 135 
N. C. 242, 69 SE 134; Miles v. Miles, 
BpMIN. Cee 21. 

Pa.—Beck v. Beck, 163 Pa. 649, 30 
A 236; Pfeil v. Pfeil, 16 Pa. Dist. 764, 
33 Pa. Co. 444; Uhrich v. Uhrich, 4 
Pa. Co. 131; Stuard v. Stuard, 1 Pa. 
Co. 504; McIlhenny v. Meilhenny, 16 
Phila, 83; Winpenny v. Winpenny, 16 
Phila. 24; Butler v. Butler, 8 Pittsb 
LegJ 390. 

Tex.—Wright v. Wright, 50 Tex. 
Civ. A. 459, 462, 110 SW 158. 

“We see no impropriety, if the 
court desires the assistance of a jury 
in aiding him in the determination of 
any matter of fact in issue, in sub- 
mitting the same for the finding of a 
jury.” Wright v. Wright, supra. 

77. Dunn vy. Dunn, 11 Mich. 284; 
Galusha v. Galusha, 43 Hun (N. Y.) 
181 [mod on other grounds 116 N. Y. 
635, 22°NE 1114, 6 LRA 487, 15 AmSR 


453]; Morrell v. Morrell, 3 Barb. 
GN Ys). 2869: Platt wv. Platt; 106 NYS 
1095; Cain v. Cain, 6 Pa. Co. 366; 


Uhrich v. Uhrich, 4 Pa. Co. 131, 132; 


Uhrich v. Uhrich, 3 Del. Co. (Pa.) 
281; Walukas v. Walukas, 9 Kulp 
(Pan) 3382s 


“There must be a matter of fact 
affirmed by the one and denied by the 
other of the parties.” Whrich\ Vv. 
Uhrich, supra. 


ae Trigg v. Trigg, (Tex.) 18 SW 
79. Rapp v. Rapp, 194 Ill. A. 525. 
80. Bush vy. Bush, 103 App. Div. 


588, 93 NYS 159; Whitney v. Whit- 


ney, 76 Hun 585, 28 NYS 214; De 
Carrillo “v. “Carrillo, 53 Hun 359, 6 
NYS 305. 


[a] Issues after adultery (1) made 
in the pleading and inserted without 
objection in the issues as framed for 
the jury will not be expunged on mo- 
tion merely because of indefiniteness 
as to time and place. Strong v. 
Strong, 26 N. Y. Super. 719 [aff 27 
N. Y. Super. 621, 1 AbbPrNS 9233]. 
(2) Where the complaint alleged 
that defendant had committed the of- 
fense with the same corespondent at 
divers times between January 1 and 
Nov. 7, 1904, at divers places in the 
city of New York and elsewhere, and 
defendant failed to move to have the 
complaint made more definite or cer- 
tain, or for a bill of particulars, the 
court framed an issue for the jury 
in the language of the complaint, and 
it was held that defendant was enti- 
tled to have the issues framed with 
sufficient definiteness to avoid sur- 
prise on the trial, and enable him to 
prepare his defense, and consequent- 
ly the words “and elsewhere” should 
be stricken from the issue. but, in 
view of his failure to take the steps 
specified, or to present an affidavit 
showing the necessity for having the 
issue so framed as _ specifically to 
designate by streets and numbers the 


precise places of the commission of | 


The issues must be confined to the facts 
put in issue by the pleadings,’’ although each con- 
troverted allegation in the pleadings need not be 
submitted ;78 and it has been held that on an issue 
of adultery, where the evidence is clear and un- 
controverted, the question need not be submitted to 
In framing the issues care should be 
taken to specify with certainty the charges of mis- 
conduct on the part of defendant so as to enable 
him to meet them at the trial,8° and the issues must 
be framed in accordance with the provisions of 
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termination.®? 


tice.§* 


and settled.*® 


an original bill 
a divorce.®* 


struct the jury 


the offense, the remainder of the is- 
sue would be permitted to stand as 
framed. Bush vy. Bush, 103 App. Div. 
588, 93 NYS 159. 

[b] Sufficiency of order specify- 
ing issues.—An order in a suit for di- 
vorce directing the submission to a 
jury of the issue whether plaintiff, 
during enumerated months of a year, 
at various times and places within 
and around the city of New York, was 
guilty of adultery and lived with a 
person named, is erroneous, because 
the issue is too indefinite. Weis v. 


Be 123 App. Div. 409, 107 NYS 
ale 
81. King v. King, 156 NYS 276 [aff 


176 App. Div. 940 mem, 163 NYS 1120 
mem (aff 224 N. Y. 669 mem) ]. 

[a] In New York (1) the submis- 
sion to a jury of any issue in a di- 
vorce action on the statutory ground 
of any other issue than adultery* is 
improper, and such other issues, if 
necessary after the verdict upon the 
issue of adultery, should be tried by 
the court. King v. King, 156 NYS 
276 [aff 176 App. Div. 940 mem, 163 
NYS 1120 mem (aff 224 N. Y. 669 
mem)]J. (2) Where the only issue is 
the marriage of the parties, it can- 
not be submitted to the jury.. Wood 
v. Platt, 57 Misc. 140, 108 NYS 948. 

82. Williford v. Williford, 162 Ill. 
A. 24 (this certain method of proce- 
dure is none the less correct, even 
though a finding of the jury upon one 
bill would have the force and effect 
of a verdict at law and the finding of 
the jury upon the other bill would be 
merely advisory). 

83. Morrell vy. Morrell, 1 Barb. 
(N. Y.) 318 [mod on other grounds 3 
Barb. 236]; Smith v. Smith, 4 Paige 
CN. Yi)4325827 Arm DAT5: 

84. Haff v. Haff, 64 Mise. 122, 118 
NYS 52; Uhrich v. Uhrich, 4 Pa. Co. 
131. See also Waldron v. Waldron, 55 
Pa. 231 (holding that the form of the 
issues framed is properly directed by 
the court); Richmond v. Richmond, 
10 Yerg. (Tenn.) 343 (holding that it 
is no objection that the issues are 
drawn on a paper distinct from the 
petition and answer). 

_[a] In New York the code provi- 
sion and general practice rule, re- 
quiring notice of motion to frame is- 
sues for a jury to be made within ten 
days after issue joined, do not apply 
to an action for divorce. Haff v. Haff, 
64 Misc. 122, 118 NYS 52. 

{b] In Texas failure of the court 
to submit to a jury an issue raised 
by the pleadings and evidence in a 
divorce suit is no ground for re- 
versal of a special verdict, unless 
submission was requested in writing. 
Hill v. Hill, (Civ. A:) 193 SW 726. 

85. Whitney v. Whitney, 76 Hun 
585. 28 NYS 214. 

86. Scott v. Scott, 23 Pa. Dist. 152, 
41 Pa. Co. 657. 

87. Cal.—Brandt v. Brandt, 174 P 
5; McMullin v. McMullin, 140 Cal. 
12, 75 P 898; Dee v. Dee, 34 Cal. A. 
58, 168 P 5688. 

Ga.—Williams v. Williams, 145 Ga. 
799, 89 SE 836; Rorie v. Rorie, 132 Ga. 


5 
1 
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[88 387-389 


fense may be submitted to the same jury for de- 
The submission of issues to a jury 
is usually governed by the general rules of prac- 
And where issues have been duly stated 
and settled pursuant to a stipulation of the parties, 
they thereby waive the right to have, preliminarily 
to the trial, any more questions specifically stated 
A motion to strike off issues should 
be seasonably made.®® 

[§ 388] 5. Province of Court and of Jury. It 
is for the jury to determine the issues of fact as 
submitted to it, and for the court to determine 
whether the facts, if found, are sufficient to justify 


[§ 389] 6. Instructions, The: court may in- 


in respect to issues submitted to 


719, 64 SE 1070 (direction of verdict 
held improper); Gholston vy. Ghol- 
ston, 31 Ga. 625. 

Tll.—Lenning v. Lenning, 176 II. 
180, 52 NE 46 [aff 73 Ill. A. 224]; 
Henderson v. Henderson, 88 Ill. 248. 

Iowa. — Pfannebecker v. Pfanne- 
becker, 133 Iowa 425, 110 NW 618, 
119 AmSR 608, 12 AnnCas 543. 


Mass.—Leavitt v. Leavitt, 229 
Mass. 196, 118 NE 262; French v. 
French, 14 Gray 186. 

Mo.—Yeager v. Yeager, (A.) 185 
SW 743. 

Mont.—Bordeaux v. Bordeaux, 43 


Mont, 102, 115 P 25. : 

Nebr.—Walton v. Walton, 57 Nebr. 
102, 77 NW 392. 

N. H.—Easter v. Easter, 75 N. H. 
270, 73 A:30, 189 AmSR 688. 

N. Y.—Kamman y. Kamman, 151 
NYS 226 [mod on other grounds 167 
App. Div. 426, 152 NYS 581]. 
co po eeerticon v. Harrison, 29 N. 

. 484, 

N. D.—Mahnken v. Mahnken, 9 N. 
D. 188, 82 NW 870. 

Pa.—Gordon v. Gordon, 208 Pa. 186, 
57 A 525; Gordon v. Gordon, 48 Pa. 
226; Breinig v. Breinig, 26 Pa. 161. 

Tex.—-Byrne v. Byrne, 3 Tex. 336; 
Wright v. Wright, 3 Tex. 168; Daw- 
son v. Dawson, (Civ. A.) 182 SW 379. 

Eing.—Peacock v. Peacock, 27 L. J. 
es) Soa Niels 

[a] Questions for jury.—(1) Con- 
donation. Peacock vy. Peacock, 27 L. 
J. Pi, SoM Ts) Plaintifis com= 
mon-law marriage to defendant. Bur- 
nett v. Burnett, (Tex. Civ. A.) 83 SW 
238. (3) What is a desertion of one 
spouse by another is a question of 
fact. Tipton vy. Tipton, 169 Iowa 182, 
151 NW 90, AnnCas1916C 360; Easter 
v. Haster, 75 N. H. 270, 73 A 30, 139 
AmSR 688; Gordon v: Gordon, 23 Pa. 
Super. 261 [aff 208 Pa. 186, 57 A 525]. 
(4) Where a wife invited her hus- 
band to stay away, and he remained 
away continuously for three years 
prior to her filing suit for divorce, 
whether his remaining away was 
with the consent and agreement of 
plaintiff. McCord v. McCord, 140 Ga. 
170, 78 SE 833. (5) Whether accusa- 
tions of infidelity of one spouse by 
anotner are sufficient to endanger his 
life. Pfannebecker v. Pfannebecker, 
133 Iowa 425, 110 NW 618, 119 Am 
SR 608, 12 AnnCas 548. (6) Whether 
defendant at the commencement of 
the action was a resident of the 


county where the action was 
brought. Smith SV posh eed oo: 
Ga, SLOT SH Lbs (7) Wheth- 


er defendant’s treatment of plain- 
tiff was such as to render their 
living together insupportable. Daw- 
son v. Dawson, (Tex. Civ. A.) 132 SW 
3879. (8) Whether grievous mental 
suffering has been inflicted upon the 
complaining party. Mahnken  v. 
Mahnken, 9 N. D. 188, 82 NW 870. 
(9) Whether a letter written by a 
husband to his wife, requesting her 
to return to him and resume their 
marital relations, was written in good 
faith. Bordeaux v. Bordeaux, ° 43 
Mont. 102, 115 P 25. (10) Whether 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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them as in other civil cases,8* but the instructions 
must be responsive to the issues,°® and in accord- 
ance with the evidence presented,®® and must not 


be misleading,®! or inconsistent.? 
[§ 390] 7. WVerdict—a. 


plaintiff was a bona fide inhabitant of 
the state, and had resided in the 
county where the suit was brought 
for six months prior to the time she 
filed an amended petition setting up 
a new cause of action. Michael v. 
Michael, 34 Tex. Civ. A. 630, 719 SW 
74. (11) Whether two or more acts 
of physical violence constitute cruel- 
ty sufficient to justify a divorce. Len- 
ning v. Lenning, 176 Ill. 180, 52 NE 
46 [aff 73 Ill. A. 224]. (12) Whether 
a wife’s disobedience of her husband, 
her misconduct or impropriety, 
caused or provoked the husband’s 
cruelty toward her. Walton v. Wal- 
ton, 57 Nebr. 102, 77 NW 392. (13) In 
an action for divorce for adultery, an 
instruction to find for defendant be- 
cause the facts proved by plaintiff 
are reconcilable with the theory of 
innocence was properly refused, it 
being for the jury to say whether 
they were reconcilable with the the- 
ory of innocence. Roth v. Roth, 90 
App. Div. 87, 85 NYS 640 [aff 183 N.Y. 
520 mem, 76 NE 1107 mem]. (14) 
Where the evidence of the wife’s 
adultery is conflicting, and the deter- 
mination of the issue depends on the 
eredit to be given certain witnesses 
who had acted as amateur detectives, 
the question is one wholly for the 
jury, and it is error to set aside a 
verdict in favor of the wife. Don- 
nelly v. Donnelly, 50 App. Div. 453. 
64 NYS 83. (15) The character of 
the separation between a husband 
and wife is not forever established 
by the status at the time they ceased 
to live together, but what was orig- 
inally a separation without consent 
may become a separation by consent, 
and whether it has become such is a 
question of fact. McMullin v. Mc- 
Mullin, 140 Cal.. 112, 73 P 808 [aff 
fa spanc q Cal.eUnrep? Cass 193; 71. P 


ile 

[b] Questions for court.— (1) 
Questions of consent, limitations, and 
condonement are ‘to be tried by the 
court after the rendition of the ver- 
dict upon the issues of adultery and 
should not be submitted to the jury 
with that issue. Bush v. Bush, 103 
App. Div. 588, 98 NYS 159; King v. 
King, 91 Misc. 254, 154 NYS 794. (2) 
Where recriminatory charges in an 
action for divorce are wholly unsup- 
ported by evidence the court is war- 
ranted in withdrawing them from the 
consideration of the jury. Reiersen 
v. Reiersen, 32 App. Div. 62, 52 NYS 
509, 6 NYAnnCas 291. (3) When the 
sufficiency of plaintiff’s residence is 
clearly established and no evidence is 
offered by defendant tending to show 
otherwise, the court is justified in 
instructing the jury that plaintiff isa 
resident of the state. Rapp v. Rapp, 
#9411. A. 525; 

[ec] Mixed question of law and 
fact.—Whether cruelty inflicted by a 
husband upon his wife because of her 
disobedience, impropriety, or miscon- 
duct was so far disproportionate to 
her offense as to be unjustifiable is a 
mixed question of law and fact, to be 
determined in any case from the par- 
ticular facts and circumstances in 
evidence therein. Walton v. Walton, 
57 Nebr. 102, 77 NW 392. 

88. Ga.—Anglin y. Anglin, 145 Ga. 
822, 90 SH 73; Zachary v. Zachary, 141 
Ga. 404, 81 SH 120; McCord v. Mc- 
Cord, 140 Ga. 170, 78 SH 833; Smith v. 
Smith 136 Ga. 197, 71 SE 158. 

Ill.— Wellman v. Wellman, 191 Ill. 
A. 514; Hughes v. Hughes, 133 Ill. A. 


654. 

Mass.—Keenan | v. 219 
Mass. 107, 106 NE 568. 

N. Y.—Roth v. Roth, 90 App. Div. 
87, 85 NYS 640 [aff 183 N. Y. 520 
mem, 76 NE 1107 mem]; Lowenthal 


v. Lowenthal, 92 Hun 385, 36 NYS 
2063 [att 157 N. Y. 236, 61 NE 995]. 


Keenan, 


In General. 
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Where | sues.?° 


N. C.—Burroughs v. Burroughs, 
160 N. C. 515, 76 SE 478. 

Pa.—Weedon yv. Weedon, 34 Pa. Su- 
per. 358. 

Tex.—Staples v. Staples, (Civ. A.) 
136 SW 120; Oster v. Oster, (Civ. A.) 
130 SW 265; Barrow v. Barrow, (Civ. 
A.) 97 SW 120. 

[a] Failure to instruct.—Where it 
Was an issue whether defendant at 
the commencement of the action was 
a resident of the county of the ju- 
risdiction, and it appeared that de- 
fendant before the action had sepa- 
rated from plaintiff, with whom the 
children of the marriage remained, 
his place of residence snould be de- 
termined as if he were a person hay- 
ing no family, and it was error to fail 
to charge a section of the code pro- 
viding that the domicile of a person 
of full age, laboring under no disa- 
bility, if he has no family, is the 
place where he generally lodges. 
Soe vy. Smith, 136 Ga. 197, 71 SE 


[b] Refusal to instruct.—Where a 
charge that the question for the jury 
was whether the alleged offense as 
submitted had been proved by a fair 
preponderance of evidence, it was not 
error to refuse an instruction that a 
divorce should not be granted with- 
out evidence which after careful 
scrutiny is satisfactory and can com- 
mand the confidence of a cautious 
judge or jury. Lowenthal v. Lowen- 
thal, 92 Hun 385, 36 NYS 1053. [aff 
LDleNa pies OO wou: INE 99.) 

89. -Fuller v. Fuller, 108 Ga. 256, 
33 SE 865; Lowenthal v. Lowenthal, 
92 Hun 385, 36 NYS 1053. [aff 157 
Ne Le LoOem DL eNO: 995des Smith iv. 
Smith, 72 N. C. 139; Powell v. Powell, 
(Rex. Civ. A.) 170:S Ww 117. 

[a] Instructions held erroneous.— 
(1) An instruction that, if plaintiff 
sought a divorce because of the in- 
fluence of her mother, instead of the 
wrongs of defendant, to find for de- 
fendant is erroneous as authorizing 
a verdict solely on the issue whether 
the mother induced the suit. Poweil 
v. Powell, (Tex. Civ. A.) 170 SW 111. 
(2) Although a libel charging re- 
spondent with conduct such as would 
authorize a divorce may be defeated 
by showing that libelant was guilty 
of “like conduct,” the court should 
not submit to the jury the question 
whether improper conduct of libel- 
ant “justified” respondent in being 
guilty of conduct of the same kind, 
since the question of justification is 
not involved. Fuller v. Fuller, 108 
Ga. 256, 33 SE 865. (3) Ina wife’s 
divorce suit, instruction that the hus- 
band’s. dishonesty toward employer 
could be considered on her charge of 
eruelty, although it furnished no 
ground for Givorcg in itself, was im- 
proper. Anglin v. Anglin, 145 Ga. 
822, 90 SE 73. (4) A general instruc- 
tion that “it is for the jury to say 
whether [the _ petitioner’s] com- 
plaints are well founded’ was erro- 
neous. Smith v. Smith, 72 N. C. 
139, 142. (5) Where the evidence 
raises an issue of recrimination, it is 
error to refuse a charge that if the 
parties are equally at fault the ver- 
dict should be for defendant. Bohan 
vy. Bohan, (Tex. Civ. A.) 56 SW 959. 

90. Von Glahn vy. Von Glahn, 46 
Ill. 184; Schoen v. Schoen, 48 Ill. A. 
382; Weedon v. Weedon, 34 Pa. Super. 
358; Allen v. Allen, (Tex. Civ. A.) 128 
SW 697; Bohan v. Bohan, (Tex. Civ. 
A.) 56 SW 959. 

[a] Thus (1) where a bill of par- 
ticulars charges the respondent, the 
husband, with having committed 
adultery on three several dates, and 
there is evidence only of an act com- 
mitted on one of the dates, and such 
evidence is meager, it is reversible 
error for the court to charge the jury 
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issues are framed and submitted to the jury, they 
should be answered by them.%? 
state specifically and with certainty the facts found 
to be true,®* and should be responsive to the is- 
In some jurisdictions a divorce can be 


The verdict should 


that they could find a verdict for 
plaintiff if they found that the 
fense charged was committed on 
day mentioned by the witness, ‘or 
at any other time.’? Weedon v. Wee- 
don, 34 Pa. Super. 358> (2) Where 
cruelty is alleged, and the evidence 
tends to show that complainant had 
been guilty of like conduct or of con- 
duct which provoked the _ acts 
charged, it is error to instruct the 
jury that “if they find that the de- 
fendant had been guilty of extreme - 
and repeated cruelty, they should find 
for complainant,’ since, in the ab- 
sence of any explanatory clause, it 
ignores the issue as to complainant’s 
misconduct. Von Glahn v. Von 
Glahn, 46 Ill. 1384. (8) Where no evi- 
dence is presented that plaintiff is af- 
flicted with hysteria or that her con- 
dition is such as to incapacitate her 
from telling the truth, it is error to 
charge the jury to consider, in deter- 
mining her credibility, the fact that 
she is afflicted with hysteria or other 
envan Schoen v. Schoen, 48 Ill. A. 


91. McCord v. McCord, 140 Ga. 170, 
2 Saas Balswic v. Balswie, 179 Ill. 

[a] Rule applied.—(1) An instruc- 
tion, in a suit for divorce, that, if the 
jury believed that defendant willfully 
remained away from his wife for 
three years, the burden was on him 
to show that it was dene by “consent 
and agreement” imposed too great a 
burden on defendant, since it would 
have been sufficient if the absence 
resulted from the wife’s consent or 
by her agreement. McCord v. Mc- 
Cord, 140 Ga. 170, 78 SE 833. (2) An 
instruction that, while adultery may 
be proved by presumptive evidence 
alone, such evidence must lead inevi- 
tably to the fact, exclusive of every 
other conclusion, was properly ex- 
cludéd, as requiring too high a degree 
of proof. Roth v. Roth, 183 N. Y. 520, 
76 NE 1107 [aff 90 App. Div. 87, 85 


NYS 640]. 
92. Lenning v. Lenning, 176 I1l. 
180, 52 NE 46 [aff 73 Ill. A. 224] 


(a charge that adultery need only be 
established by a preponderance of the 
evidence, and» to acquit if the facts 
relied on are equally consistent with 
guilt and innocence, because it must 
be clearly established by a preponder- 
ance, is inconsistent). 

$3. McKenzie v. McKenzie, 153 N. 
C. 242, 69 SE 134. 

94. Thatcher v. Thatcher, 17 IIl. 
66; Wood v. Wood, 27 N. C. 674. 

[a] Construction of -verdict.—A 
verdict finding the allegations of the 
bill to be true except the allegation 
that plaintiff has been a dutiful wife 
is substantially a verdict for plain- 
tiff and prima facie entitles her to a 
Re CLee Thatcher vy. Thatcher, 17 Ill. 


95. Garver v. Garver, 52 Colo. 227, 
121 P 165, AnnCas1913D 674; Burns v. 
Lewis, 86 Ga. 591, 13 SE 123; Forrest 
v. Forrest, 13 N. Y. Super. 102, 3 Abb 
Pr 144; McKenzie v. McKenzie, 153 
N. C. 242, 69 SH 134; Wright v. 
Wright, (Tex. Civ. A.) 143 SW 720. 

[a] Thus (1) where the jury re- 
turned no answer to the submitted 
issue, “Did the defendant commit 
adultery?” an affirmative answer to 
the following issue: “If so, has the 
plaintiff condoned the offense’’—does 
not by assumption or intendment con- 
stitute an answer to the preceding 
issue. McKenzie v. McKenzie, 153 
N. GC. 242, 248, 69 SH 134. (2) But 
where the only charges in issue or 
submitted to the jury were those 
made in plaintiff’s petition, and the 
form of verdict for plaintiff submit- 
ted referred to the material allega- 
tions in plaintiff’s petition, a verdict 
that “we, the jury, find the material 
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granted only upon two concurrent verdicts at dif- 


ferent terms of court.°® 
[§ 391] b. Conclusiveness. 


aside,®* except for sufficient cause 
cases.°? 


[§ 392] I. Reference—l. Power to Refer. 
most jurisdictions where divorce suits are controlled 
by chancery practice, a reference to a master may 


allegations of plaintiff are true,” etc., 
was not fatally defective for failure 
to find that the allegations found to 
be true were those contained in the 
petition. Barrow v. Barrow, (Tex. 
Civ. A.) 97 SW 120. (3) A final ver- 
dict in favor of a total divorce is 
sufficient to dissolve the marriage, al- 
though silent as to the rights and 
disabilities of the parties, in spite of 
a constitutional provision devolving 
the regulation of the rights of the 
parties upon the jury. Burns v. Lew- 
is, 86 Ga. 591, 13 SH 123. (4) A find- 
ing on the question of alimony which 
is material to the issues properly 
Submitted does not vitiate the ver- 
dict as to the questions properly sub- 


mitted. Forrest v. Forrest, 13 N. Y 
Super. 102, 3 AbbPr (N. Y.) 144. 
96. Anglin v. Anglin, 145 Ga. 822, 


90 SE 73; Cale v. Davis, 135 Ga. 185, 
68 SE 1101; Rorie v. Rorie, 132 Ga. 
719, 64 SE 1070. 

97. Ind.—Morse v. Morse, 25 Ind. 
156; Lewis v. Lewis, 9 Ind. 105. 

Mich.—Dunn v. Dunn, 11 Mich. 284. 

Mont.—Bordeaux v. Bordeaux, 43 
Mont. £02, 115 P 25; Beck vy. Beck, 6 
Mont; 318,12 P 694. 

N. Y.—Lowentkal v. Lowenthal, 92 
Funes Soe OOMN os Ooo) PateatoioIN. oY. 
236, 51 NE 995]. 

Pa.—Marshall v. Marshall, 17 Pa. 
Dist. 833. 

Tex.—Haygood v. Haygood, 25 Tex. 
576; Moore v. Moore, 22 Tex. 237; 
Grisham v. Grisham, (Civ. A.) 185 
SW 959; Linxwiler v. Linxwiler, (Civ. 


A.) 175 SW 1128; DeFierros v. De- 
Eierros, (Civ. A.) 154 SW 1067; 
Wright v. Wright, 50 Tex. Civ. A. 
459, 110 SW 158. 

Eng.—Narracott v. Narracott, 10 
Jur. N. S. 640 


“The rule of inviolability that at- 
taches” to the verdict of a jury in 
other civil actions, where there is 
some evidence to support it, does not 
apply in causes of this character.” 
Paulson vy. Paulson, (Tex. Civ. A.) 21 
SW 778, 779. 

{a] Thus (1) the chancellor may 
give judgment for defendant, al- 
though the verdict is for plaintiff. 
Beck v. Beck, 6 Mont. 318, 12 P 694. 
(2) Where the jury find affirmatively 
as to adultery, the court may disre- 
gard and set aside an answer stating 
by mistake, that there was conniv- 
ance on the part of plaintiff. Lowen- 
thal v. Lowenthal, 92 Hun 385, 36 
DoeT 1053 [aff 157 N. Y. 236, 51 NE 


98. Ga.—Montfort v. Montfort, 88 
Ga. 641, 15 SE 688; Burns v. Lewis, 
86 Ga. 591, 13 SE 123. 

Ill.—Garrett v. Garrett, 252 Ill. 318, 
96 NE 882; Williford v. Williford, 162 
Ill. A. 24; Lenning v. Lenning, 73 111. 


A. 224 [aff 176 Ill. 180, 52 NE 46]: 
Razor v. Razor, 42 Tll. A. 504 [aff 
149 Ill. 621, 36 NE 963]. 


Y.—Lowenthal v. Lowenthal, 
157 N. Y. 236, 51 NE 995; Ferguson v. 


Ferguson, 5 N. Y. Super. 307: King 
v. King, 91 Misc. 254, 154 NYS 794 
(as to adultery); Horn v. Horn, 73 
Mise. 14, 130 NYS 591 (as to adul- 


tery); Fries v. Fries, 34 Misc. 478, 70 
NYS 295; Carpenter v. Carpenter, 9 
NYS 583. 


Tenn.—Richmond y. Richmond, 10 | 


Yerg. 343. 


The court is not 
bound by the verdict of the jury but may in its 
discretion disregard it or set it aside,®? unless the 
right to a jury trial is made absolute by constitu- 
tion or by statute, in which event it cannot be set 
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hearing.* 


as in other civil 


[$§ 390-392 


be had as in other suits in equity,’ although there 
is some authority to the contrary;* and in those 
jurisdictions where the statute requires the case to 
be tried in open court,? such actions cannot even 
by consent of the parties be sent to a referee for 
In many- states references in divorce 
suits are authorized by statutes, either as included 
within provisions relating generally to practice in 


civil eases,° or by provisions expressly applicable 


In | thereto.® 


ence." 


Wis.—Poertner v. Poertner, 66 Wis. 
644, 29 NW 386. 

{a] In New York where other is- 
sues than adultery are submitted, the 
findings of the jury are not conclu- 
sive, but the court may modify or dis- 


regard them. Horn v. Horn, 73 Misc. 
14,9130 NYS 591; King v. King, 91 
Misc. 254, 154 NYS 794. 


[b] Special verdict.—In Texas un- 
der Const. art 1 § 15, art 5 § 10, touch- 
ing trial by jury, Vernon’s Sayles 
Civ. St. Annot. (1914) arts 1984a, 
1986, touching the submission of a 
cause upon special issues and the 
conclusiveness of a special verdict, 
and under art 4633, providing that in 
all suits for divorce the decree of the 
court shall be rendered upon satis- 
factory evidence upon the verdict of 
a jury, and, if a jury has not been 
demanded, upon the judgment of the 
court affirming the material facts al- 
leged in the petition, the eourt, 
where the jury have found by special 
verdict that the necessary facts con- 
stituting legal grounds for divorce 
are wanting, may not disregard their 
verdict and grant a divorce to either 


party. Grisham v. Grisham, (Tex. 
Civ. A.) 185 SW 959. 
99. Colo—Geisseman v. Geisse- 


man, 34 Colo. 481, &3 P 635. 

N. Y.—Donnelly v. Donnelly, 50 
App. Div. 453, 64 NYS 83; Ferguson 
v. Ferguson, 1 Barb. Ch. 604. 

N. C.——Wood v. Wood, 27 N. C. 674. 

Pa,—Jackson v. Jackson, 49 Pa. Su- 
per. 18; Kolb’s Case, 4 Watts 154. 

Tenn.—Richmond vy. Richmond, 10 
Yerg. 343. 

Eng.—Jago v. Jago, 8 Jur. N. S. 
a Bacon y. Bacon, 2 Swab. & Tr. 


{a] Reason for rule.—‘A verdict 
Ore a jury in a divorce case has 
as great weight and is entitled to the 
Same consideration as the verdict in 
an ordinary civil action. ... But it 
certainly is not entitled to any more 
consideration.” Geisseman vy. Geis- 
seman, 34 Colo, 481, 484, 83 P 635. 

{b] Correcting mistake.—W here 
the jury finds affirmatively as to 
adultery, and it was afterward dis- 
covered that through inadvertence a 
mistake had been made in framing a 
question upon the subject of plain- 
tiff’'s connivance, the court may disre- 
gard and set aside the answer, stat- 
ing by mistake that there was con- 
nivance on the part of plaintiff. Low- 
enthal v. Lowenthal, 157 N. Y. 236, 
T0631 995 [aff 92 Hun 385, 36 NYS 

New trial see infra § 460. 

1. Meeker y. Meeker, (Fla.) 76 S 
197; Stone v. Stone, 28 N. J. Eq. 409; 
Anonymous, 10 N. J. L. J. 112; Graves 
v. Graves, 2 Paige (N. Y.) 62: Clop- 
ee v. Clopton, 11 N. D. 212, 91 NW 

[a] The power is inherent in a 
court of chancery. Clopton v. Clop- 
ton, 11 N. D. 212, 91 NW 46. 

{[b] Connivance, condonation, and 
recrimination.— (1) Where it appears 
that a petitioner for divorce on the 
ground of desertion and adultery has 
himself been guilty of adultery and 
biganiy, as disclosed by his answer 
and affidavit filed in another suit be- 
fore the chancellor, the case will be 
| referred to a master to inquire into 


The consent of the parties, however, 
is sometimes made a prerequisite of such a refer- 


petitioner’s right to a decree, the 
statute providing that, if it shall 
appear to the court that both parties 
have been guilty of adultery, no di- 
vorce shall be granted. Knott v. 
Knott, (N. J. Ch.) 54 A 559. (2) So 
in a suit for divorce for adultery, if 
there is reason to believe plaintiff 
has forgiven the adultery, with 
knowledge of all the facts, or that 
the offense was committed by his or 
her connivance, the court may ex of- 
ficio direct an inquiry to ascertain 
the fact. Smith v. Smith, 4 Paige 
(Ne Yoo 4382) 72% Amb! 7.5: 

2. Mangels v. Mangels, 6 Mo. A. 
481 (although courts of chancery 
have jurisdiction in divorce cases, the 
rules of the ecclesiastical courts 
govern and the issues must be tried 
by the judge). 

3. See supra § 372. iy! 

4. sHallln. Halle 201 allie ALP 589) 
Hobart v. Hobart, 45 Iowa 501. 

5 Janvrin v. Janvrin, 57 fa gl sls 
146; Moore v. Moore, 56 N. H. 512. 

6. Baker” v.° Baker, 10 “Cal. ©5277; 
Freeman v. Freeman, 126 App. Div. 
601, 110 NYS 686; Ives v. Ives, 80 
Hun 136, 29 NYS 10538; Batzel v. Bat- 
zel, 42 N. Y. Super. 561, 54 HowPr 
139; “Bliss v. Bliss, 13 Daly 489,11 
NYCivProc 94; Cordier v. Cordier, 26 
HowPr (N. Y.) 187; Anonymous, 5 
HowPr (N. Y.) 306; Peo. v. McGinnis, 
1 Parks Cr." (NEYO yess 4. Mlelton= v2 
Mellon, 21 Pa. Dist. 201. 

[a] In New York the Gen. Rules 
72, providing that, in an action for 
divorce, the court shall not order 
a reference without proof by affi- 
davit of the service of the sum- 
mons and complaint, and that no- 
tice of appearance and retainer shail 
not be sufficient to excuse such proof, 
only applies to cases of defendant’s 
default, and does not confine plaintiff£ 
in case of a default to “proof by affi- 
davit;” so that in an action for di- 
vorce, on which defendant answered, 
where the parties consented to a 
reference, and thereupon the court 
referred the issues without the con- 
sent or agreement of the parties as 
to the referee, such reference was not 
in violation of rule 72, although there 
was no proof by affidavit of the serv- 
ice of the summons. Freeman v. 
Freeman, 126 App. Div. 601, 110 NYS 
686 [rev 57 Misc. 400, 109 NYS 705]. 

{b] In Pennsylvania a master 
may be appointed to take evidence 
and report it to the court for its con- 
sideration but not to find facts and 
suggesl a decree. Middleton v. Mid- 
dleton, 187 Pa. 612, 41 A 291. 

7. Archuleta v. Archuleta, 52 Colo. 
601, 123 P 821; Gibson v. Gibson, 24 
Nebr. 394, 39 NW 450; Dietz v. Dietz, 
2 Hun (N. Y.) 339, 4 Thomps. & C. 
565; Batzel v. Batzel, 42 N. Y. Super. 
561, 54 HowPr 139; Sullivan v. Sulli- 
van, 41 N. Y. Super. 519, 52 HowPr 


(N. Y.) 458; Diddell v. Diddell, 3 
AbbPr (N. Y.) 167; McCrea v. Mc- 
Crea;= 58 \ How Pre (CNY yee Oe cade 


Waterman v. Waterman, 37 HowPr 
(N. Y.) 36; Cordier v. Cordier, 26 How 
Pr (N. Y.) 187; Anonymous, 3 Code 
Rep (N. Y.).139; Candy v. Candy, 9 
Pilea seGe aa)? piles 

“So long as there is an issue 
framed by the pleadings, in an action 
for divorce, there can be no refer- 


For later cases, 


developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 392-395] 2 


Vacation of appointment. A master’s appoint- 
ment will not be vacated on an application made 
two months thereafter, and after participation by 
both of the parties in the hearing before him.® 

[§ 393] 2. Qualifications of Referee. <A stat- 
ute 1° providing that where an action is referred 
‘‘the court must designate the referee,’’!! and a 
rule of court 1? providing that in such an action the 
court shall ‘‘in no ease order the reference to a 
referee nominated by either party, nor to a ref- 
eree agreed upon by the parties,’’1* are intended 
to prevent collusive divorces,'* and are applicable 
in all cases,!° without inquiring whether or not 
there is a genuine contest.1° Where the parties 
consent to a reference generally,'’ an order of ref- 
erence appointing a referee in violation of the stat- 
ute and rule of court!® may be modified by striking 
out the name of the disqualified referee,!® and sub- 
stituting the name of another referee;?° but where 
the parties consent only to a reference to a particu- 
lar referee,?+ and the court refers the case to such 


ence.’”” McCrea v. McCrea, supra. 
[a] Reference of issues on ques- 
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promise here with evasion or trifling. 
To make an exception of a hard case 


[19° C4 bb 


referee in violation of the statute and rule of 
court,” the court cannot appoint a new referee,* 
as the whole reference must fall through upon re- 
voking the designation of the disqualified referee.?* 
A person is not disqualified because he acted as 
referee in a prior action between the same par- 
ties.?5 

[§ 394] 3. Powers and Duties of Referee—a. 
In General. Unless otherwise provided by statute 7® 
or rule of court,?’ the duty of a referee is con- 
fined to the mere taking of evidence and reporting 
it to the court for its consideration, and not to 
find facts and suggest a decree.?8 Since the state 
is always ‘‘an unnamed third party’’ to a divorce 
proceeding,?® the master may investigate any fact 
averred which would preclude the granting of a 
divoree,®° although defendant does not appear to 
sustain the averments.*t The duties of a master 
must be performed by him in person and cannot be 
delegated.°? 

[§ 395] b. Conduct of Examination. 


Hun 154; Schroeter v. Schroeter, 23 
Hun 230; Harding v. Harding, 43 


To guard 


tion of alimony.—Under a statute 
providing that the court shall not 
appoint a referee to try and deter- 
mine the issues of fact and law ex- 
cept upon agreement of the parties, 
it Was improper in a divorce suit for 
the court, on its own motion, to ap- 
point a referee to determine the 
issues arising on a supplemental com- 
plaint filed by plaintiff bringing in, as 
defendants; persons to whom the 
husband hai fraudulently transferred 
property to defeat the collection of 


alimony. Archuleta v. Archuleta, 52 
Colo. 601, 128 P 821. See also infra 
§ 665. 


8. Revoking appointment of dis- 
qualified referee see infra § 393. 

9. Brotherhead y. Brotherhead, 17 
Pa. Dist. 264. 


10. See N. Y. Code Civ. Proc. §§ 
AO Do One: 
11. Perkins v. Perkins, 130 App. 


Div. 1937 114 NYS 960; Pratt v. Pratt, 
2 App. Div. 534, 38 NYS -26; ‘Ives v. 
Ives, 80 Hun 136, 29 NYS 1053 [mod 
7 Mise, 328, 28 NYS 170]; Young v. 
Young, 38 Mise. 109, 77 NYS 94 (Code 
Civ. Proc. § 1012). 

12. N. Y. Gen. Rules rule 72 (for- 
merly rule 73). 

on Pratt v. Pratt, 2 App. Div. 534, 
88 NYS 26; Ives v. Ives, 80 Hun 136, 
29 NYS 1053 [mod 7 Misc. 328, 28 
NYS 170]; Young v. Young, 38 Misc. 
109, 77 NYS 94 (Code Civ. Proc. § 
1012). 

14. Pratt v. Pratt, 2 App. Div. 534, 
388 NYS 26; Ives v. Ives, 80 Hun 136, 


29 NYS 1053 [mod 7 Misc. 328, 28 
NYS 170]. 
15. Ives v. Ives, 80 Hun 136, 29 


NYS 1053 [mod 7 Misc. 328, 28 NYS 
170, and dist Fullmer vy. Fullmer, 6 
NYWklyDig 42]; and cases supra 
notes 11, 13. 

{a] Reason for rule.—(1) “We are 
not at liberty to disregard the rules 
of the court; they have the same 
force and effect that the statutes 
have, and we have no more right to 
disregard them than we have to dis- 
regard the statutes of the State.” 
Ives v. Ives, 80 Hun 136, 139, 29 NYS 
1053 [mod 7 Misc. 328, 28 NYS 170]. 
(2) “What is that but saying that 
the court must designate the referee 
frecly, independently and without a 
breach of suggestion? The moment 
the rule is successfully invaded, that 
moment the statute falls. If parties 
may walk through or around these 
regulations to a tribunal of their own 
arrangement, they can as_ readily 
walk through or around all the ob- 
stacles which the law places between 
them and their desires. Given their 
own friendly trieunal, and what be- 
comes of the remaining statutory 
safeguards? There can be no com- 


would simply be the entering wedge 
for the destruction of a system de- 
vised to prevent collusive divorce or 
separation. The court does not act 
in favor of or against either party. 
It listens to no suggestions of estop- 
pel. It learns of the abuse of its au- 
thority, and thereupon of its own 
motion it sets the matter right.’ 
Pratt v. Pratt, 2 App. Div. 534, 535, 
38 NYS 26. But see Young v. Young, 
38 Misc. 109, 111, 77 NYS 94 [dist 
Bray hy. se rac, 2) App. MOivanbe4. eos 
NYS 26] (where the court said: “It 
seems to the court that where a party 
has acquiesced in the appointment of 
a referee who was appointed by the 
court, although suggested by the par- 
ties and a trial has been had oecupy- 
ing several months and strongly con- 
tested the defeated party should be 
properly estopped from successfully 
raising what is at the most in this 
case an irregularity. The statute 
does not provide that the court may 
not appoint a referee agreed to by 
the parties. The rule does, but the 
rule is for cases of default’). 


16. Ives v. Ives, 80 Hun 136, 29 
aon 1053 [mod 7 Misc. 328, 28 NYS 
TOF. 

17. Ives v. Ives, 80 Hun 136, 29 
Abs 1058 [mod 7 Misc. 328, 28 NYS 
70]. 

18. Ives v. Ives, 80 Hun 136, 29 
NYS 1053 [mod 7 Misc. 328, 28 NYS 
1703; and cases supra note 15. 

19. Ives v. Ives, 80 Hun 136, 29 
Aas 1053 [mod 7 Misc. 328, 28 NYS 
170]. 

20. Ives v. Ives, 80 Hun 136, 29 
en 1058 [mod 7 Misc. 328, 28 NYS 
PEO); 

21. Pratt v. Pratt, 2 App. Div. 534, 
38 NYS 26. 

22. Pratt v. Pratt, 2 App. Div. 534, 


38 NYS 26; and cases supra note 15. 
23. Pratti)v. Pratt, 2 App. Div. 534, 

38 NYS 26. 

Pratt v. Pratt, 2: App. Div. 634, 

38 NYS 26. 

se Clark v. Clark, 30 N. Y. Super. 
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26. See statutory provisions. 

[a] In Nebraska the trial before 
referees is conducted in the same 
manner as a trial by the court. The 
report of the referees upon the whole 
issue stands as the decision of the 
court, and judgment may be entered 
thereon in the same manner as if the 
action had been tried by the court. 
When the reference is to report the 
facts, the report has the effect of a 
special verdict. Gibson vy. Gibson, 24 
Nebr. 894, 89 NW 450. 

{[b] In New York where the issues 
in a divorce case are referred, it is 
the duty of the referee to hear and 
determine. McCleary v. McCleary, 30 


N. Y. Super. 27, 53 HowPr 238; Sul- 
livan v. Sullivan, 41 N. Y. Super. 519, 
52 HowPr 453; Lincoln v. Lincoln, 29 
N. Y. Super. 525; Young v. Young, 28 
Mise. 109, 77 NYS 94; Ward v. Ward, 
21 NYS 795, 29 AbbNCas 256; Breakey 
v. Breakey, 4 NYSt 368; Anonymous, 
38 AbbNCas 161; Merrill v. Merrill, 11 
AbbPrNS 74; Price v. Price, 9 AbbPr 
NS 291; Waterman v. Waterman, 37 
HowPr 36; Meyer v. Meyer, 7 NY 
WklyDig 535; Harper v. Harper, 5 
NYWklyDig 460. But see Simmons 
v. Simmons, 26 N. Y. Super. 642 (hold- 
ing that under the old code the court 
ought not to refer a suit for divorce 
to a referee to hear and determine 
the issues and thus divest itself of 
its obligation as the guardian of the 
rights of married women). 


27. Emmons v. Emmons, Walk. 
(Mich.) 532. 
28. Baker v. Baker, 10 Cal. 527; 


Middleton y. Middleton, 187 Pa. 612, 
41 A 291; Swan v. Harriscn, 2 Coldw. 
(Tenn.) 534. 

[a] In New York, under the prac- 
tice in courts of equity before the 
adoption of the code, the master to 
whom a reference was made to take 
proof of defendant’s adultery in case 
of default did not decide the question 
but merely reported the proof with 
his opinion thereon for the decision 
of the court. Perry v. Perry, 2 Barb. 
Ch. 285; Renwick v. Renwick, 10 
Paige 420; Dodge v. Dodge, 7 Paige 
589. 

[b] Summoning witnesses.—(1) 
In Pennsylvania it is the duty of the 
master, whether so requcsted by 
either of the parties or not, to sum- 
mon and examine those who, he has 
reason to believe, have knowledge of 
relevant matters. Miles v. Miles, 33 
Pa. Co. 236. (2) Where the parties 
have closed their exarnination with- 
out calling the respondent, the mas- 
ter may summon and examine him. 
Schofield v. Schofield, 19 Pa. Dist. 670. 

[c] Notice of taking testimony.— 
(1) In Pennsylvania where respond- 
ent has not appeared, notice must be 
given him of the time and place cof 
taking the testimony by the exam- 
iner, Dunn v. Dunn, 25 Pa. Dist. 379; 
Weichel v. Weichel, 15 Pa. Co. 606. 
(2) And notice published in a news- 
paper is not suflticient in the absence 
of anything to show that defendant 


could not be _ found. Adams V. 
Adams, 15°Pa: Co, 237. 
29. See supra § 14. 


Akers v. Akers, 22 Pa. Co. 550. 
Akers v. Akers, 22 Pa. Co. 550. 
Stone v. Stone, 28 N. J. Ha. 
£09: ‘Cookiv. Cook, 3) N.vJis fay 263 
(where the cause is referred to one 
master it is irregular to examine a 
witness before another master). 


30. 
31. 
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against collusion, the referee should examine the 
witnesses himself,** and in so doing he may put 
leading questions;** but it has been said that coun- 
sel for plaintiff should not propound questions of 
a leading character,?> and that evidence thus elicit- 
ed should be accorded little weight. 

[§ 396] 4. Report of Referee—a. Form and 
Contents. The report of the referee should embrace 
findings on all the issues,?? including findings on 
affirmative defenses,°’ as, for instance, connivance,*? 


condonation,*® or recrimination.*+ 


tion is relied on ag a ground for divorce, the report 
should state the facts and circumstances under 
which the alleged desertion took place, and the rea- 


sons which caused or provoked it, 


ascertained.*2 The usual practice is for the referee 
to annex to his report the evidence and original 
The report must con- 


depositions taken by him.*? 
form to the rules of court.*4 
[§ 397] b. Conclusiveness. 


33. Emmons v. Emmons, Walk. 
(Mich.) 532; Cook v. Cook, 13 N. J. 
Eq. 263; Dodge v. Dodge, 7 Paige 
(N. Y.) 589; Raub v. Raub, 40 Pa. 
Co. 432. 

34. Seeley v. Seeley, 64 N. J. Ea. 
1, 53 A 387. 

85. Seelcy v. Seeley, 64 N. J. Ea. 
1, 53 A. 387. 

Seeley v. Seeley, 64 N. J. Eq. 
P53! ANS 87. 

87. Payne v. Payne, 46 Minn. 467, 
49 NW 230, 24 AmSR 240; Myers v. 
Myers, 41 Barb. (N. Y.) 114; Arbor- 
gast v. Arborgast, 8 HowPr (N. Y.) 
297; Pugsley v. Pugsley, 9 Paige (N. 
Y.) 589; Dodge vy. Dodge, 7 Paige (N. 
Y.) 589; Bokel v. Bokel, 3 Edw. 
(N. Y.) 376; Nungesser v. Nungesser, 
82 Pa. Co. 383; Matheson vy. Matheson, 
27 Pa. Co. 68; Campbell v. Campbell, 
26 Pa. Co. 671; Moore v. Moore, 26 Pa. 
Co. 604; Pomeroy v. Pomeroy, 26 Pa. 


Con Los 

[a] Adultery.—Where but one 
charge of adultery is alleged, and 
that with a person named, the report 
of the master that defendant had 
committed adultery with a person 
whose name was unknown is insuffi- 
Bokel v. Bokel, 3 Edw. (N. Y.) 


6. 

{b] Former marriage.—A_ finding 
that plaintiff had a former husband 
living at the time of her marriage 
with defendant does not entitle de- 
fendant to a divorce, where the ref- 
eree fails to report evidence of the 
fact or specifically toe find that there 
was a valid marriage between plain- 
tiff and the former husband, and that 
it was in force when plaintiff married 


defendant. Linden vy. Linden, 30 
‘Barb. vGN.Y.) 61. 
[c] Impotency.—A finding that 


defendant is impotent implies and in- 
cludes every esSsential element con- 
stituting impotency, within the mean- 
ing of the iaw of divorce.. Payne v. 
Payne, 46 Minn. 467, 49 NW 230, 24 
AmSR 240. 


88. See cases infra notes 39-41. 

89. Myers v. Myers, 41 Barb. 
CNPC YS) ed 4: 

40. Pugsley v. Pugsley, 9 Paige 
(N. Y.) 589. 

41. Griffin v. Griffin, 70 Hun 73, 


23 NYS 1070; Paul v. Paul, 11 NYSt 
71 (both holding that there should 
be a finding as to the adultery of 
plaintiff where it is alleged in re- 
crimination and evidence is intro- 
duced in support of it); Church v. 
Church, 7 NYSt 177 (holding that a 
conclusion of law by a referee that 
plaintiff is entitled to judgment is a 
negative finding on the issue of plain- 
tiff’s adultery); Price v. Price, 9 Abb 
PrNS (N. Y.) 291. 


U 
provided by statute, the court is not bound by the 


42. Belton v. Belton, 26 N. J. Hq. 
449; Leaning v. Leaning, 25 N. J. Eq. | 
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So where deser- 


if they can be 
[§ 398} cc. 


[§§ 395-398 


findings and opinion contained in a referee’s report, 
but may disregard the report and grant or refuse a 
decree on the merits.*° 
referred to a referee to hear and determine, his de- 
cision and findings are the basis of the judgment to 
be entered, and no provision can be inserted not cov- 
ered thereby,*® and the court has no power to direct 
a judgment contrary thereto, provided they are 
within the issues referred to the referee for de- 
termination,*® unless the evidence is insufficient to 
sustain the report,*® in which case the court may 
set it aside,°° and order a new trial.°+ 
may consider the evidence taken before a master, 
notwithstanding he was appointed without legal au- 
thority, when the parties do not object.°? 

Remission for 
Where the reference is merely for the purpose of 
taking evidence, the court may, if the report does 


Where, however, a suit is 


The court 


Further Proofs. 


not sufficiently state the facts and circumstances of 


nless otherwise 


241; Shepherd v. Shepherd, 1 NJLJ 
243; Lesher vy. Lesher, 9 Pa. Dist. 69. 
[a] Bule applied.—A report find- 
ing that the husband had willfully, 
maliciously, and without reasonable 
cause deserted his wife, without a 
recital of the facts on which such 
finding was based, will be referred 
back to him for further findings. 
Miles vy. Miles, 15 Pa. Dist. 796; 
Lesher v. Lesher, 9 Pa. Dist. 69. 

43. Fairbanks v. Fairbanks, 2 
Edw. (N. Y.) 208; Koch v. Koch, 40 
Pa. Co. 233. 

44 Miles v. Miles, 33 Pa. Co. 236. 

45. Benkert: v,. Benkert;\32 Cal. 
467; Baker v. Baker, 10 Cal. 527; Jan- 
vrin v. Janvrin, 58 N. H. 144; Rand v. 
Rand, 56 N. H. 421; Swan v. Swan, 
173) App. Div. 897, 157 NYS 1097; 
Perkins v. Perkins, 130 App. Div. 193, 
114 NYS 9€0; Goldner v. Goldner, 49 
App. Div. 395, 68 NYS 431; Gorham 
v. Gorham, 40 App. Div. 564, 58 NYS 
50; Gade v. Gade, 14 AbbNCas (N. Y.) 
510; Micheals v. Micheals, 65 Pa. Su- 
per. 464; Naylor v. Naylor, 59 Pa. Su- 
per. 547; Edgar v. Edgar, 23 Pa. Super. 
220; Bond v. Bond, 26 Pa. Dist. 153; 
Burkey v. Burkey, 25 Pa. Dist. 982; 
Schmidt v. Schmidt, 25 Pa. Dist. 802; 
Border y. Border, 21 Pa. Dist. 749; 
Huebner v. Huebner, 41 Pa. Co. 213; 
Nungesser v. Nungesser, 32 Pa. Co. 
383; Totten v. Totten, 27 Pa. Co. 312. 

46. Antonata v. Antonata, 85 Conn. 
370, 82 A 967; Sabater v. Sabater, 7 
App. Div. 70, 39 NYS 958; Schroeter 
Van enroeter aon itunes (Nan) ees Os 
Bliss v. Bliss, 13 Daly 489, 11 NYCiv 
Proc 94. 

47. Perkins v. Perkins, 130 App. 
Div. 193, 114 NYS 960; Goldner v. 
Goldner, 49 App. Div. 395, 63 NYS 
431; Gorham v. Gorham, 40 App. Div. 
564, 58 NYS 50; Ryerson v. Ryerson, 
55 Hun 191, 7 NYS 726; Mathews v. 
Mathews, 53 Hun 244, 6 NYS 589; 
Ross v. Ross, 31 Hun 140; Schroeter 
v.. Schroeter, 239 Hun (N:_ Y.) 2305 
Bauer v. Bauer, 42 Misc. 557, 87 NYS 
607; Anonymous, 3 AbbNCas (N. Y.) 
161; Rice v. Rice, 22 NYWklyDig 258; 
Meyer v. Meyer, 7 NYWkly Dig 535; 
Pietz v. Pietz, 20 Pa. Dist. 311. 

{a] If the proceedings are regu- 
lar and free from fraud or collusion, 
and the evidence is sufficient to up- 
hold the finding, it is the duty of the 
court to enter judgment on the re- 
port. Goodrich v. Goodrich, 21 NY 
WklyDig £64. 

48. Bowe v. Bowe, 55 Misc. 403, 
106 NYS 608; Sullivan v. Sullivan, 41 
N. Y. Super. 519, 52 HowPr 453. 

49. McCauley v. McCauley, 88 
N. J. Eq. 392, 108 A 20: Perkins v. 
Perkins, 130 App. Div. 193, 114 NYS 
960; and cases infra this section. 

50. McCauley v McCauley, 88 
N. J. Eq. 392, 130 A 20; Perkins y. 


the offense, send the ease back to the referee for 
further proofs;** but it has been held that the 


Perkins, 130 App. Div. 193, 114 NYS 
960; Goldner v. Goldner, 49 App. Div. 
395, 638 NYS 431; Gorham v. Gorham, 
40 App. Div. 564, 58 NYS 50; Mat- 
thews v. Matthews, 53 Hun 244, 6 
NYS 589; McCleary v. McCleary, 30 
Hun (N. Y.) 154; Harding v. Harding, 
43 .N. Y. Super. 27, 53 HowPr 238; 
Goldie v. Goldie, 39 Misc. 889, 79 NYS 
357; Uhlmann vy. Uhlmann, 17 AbbN 
Cas (N.:Y.) 236; Blott v. Rider, 47 
HowPr (N. Y.) 90. Contra Anony- 
mous, 3 AbbNCas (N. Y.) 161. 

[a] In New Jersey the practice as 
to exceptions to a master’s report are 
discussed in McCauley v. McCauley, 
88 N. J. Eq. 392, 103 A 20. 

[b] In Pennsylvania where a re- 
spondent desires to oppose a rule for 
final decree after the report of the 
master has been filed, the proper 
practice is for him to file his sworn 
answer, giving his reasons for such 
opposition, otherwise he will not be 
permitted to present depositions on 
the hearing of the rule. Webster v. 
Webster, 19 Pas Dist) 81. 

_([c] Evidence not justifying set- 
ting aside report.—Where a husband 
sought divorce on the ground. of his 
wife’s adultery, it was error to set 
aside the report of a referee recom- 
mending a decree for plaintiff where 
the evidence in the presence of de- 
fendant’s counsel, without any’ at- 
tempt to minimize it by cross-exami- 
nation, was in substance that the re- 
spondent kept the company of pros- 
titutes, frequently visited well-known 
bawdyhouses, and gave herself up to 
adulterous practices by remaining in 
bed therein with strange men. Shoe- 
teow v. Shoemaker, 25 Pa. Super. 

51. Perkins v. Perkins, 130 App. 
Div. 193, 114 NYS 960; Ross v. Ross, 
31 Hun (N. Y.) 140. 


52. Bloom v. Bloom, 8 Pa. Dist. 
563,22 Pa. Co, 433. 
53. Stone v. Stone, 28 N. J. Eq. 


409; Hammerstein v. Hammerstein, 74 
Mise. 567, 134 NYS 473; Price v. 
Price, 9 AbbPrNS (N. Y.) 291; Dodge 
v. Dodge, 7 Paige (N. Y.) 589; Hart v. 
Hart, 2 Hdw. (N. Y.) 207; Yeager v. 
Weager: 199 Paw Dist: (7267) Miles we. 
Miles, 15 Pa. Dist. 796; Edmiston v. 
Edmiston, 8 Pa. Dist. 383, 22 Pa. Co. 
545; Matheson vy. Matheson, 27 Pa. 
Co. 68; Campbell v. Campbell, 26 Pa. 
Co. 671; Moore v. Moore, 26 Pa. Co. 


| 604; Salmon vy. Salmon, 26 Pa. Co. 560; 


Sweeney v. Sweeney, 26 Pa. Co. 485; 
Deacon v. Deacon, 26 Pa. Co. 300; 
Akers v, Akers, 22 Pa. Co. 550 (report 
sent back for investigation by master 
of recriminatory charges, although 
defendant did not appear to sustain 
them). See also McShane vy. Mc- 
Shane, 24 Pa. Dist. 147 (holding that, 
when defendant has not appeared, the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 398-401] 


rule is otherwise if the reference is not only to take 
evidence but to report it to the court with find- 
ings.54 

[§ 399] d. Confirmation. Where the refer- 
ence is to hear and determine,®* the report is re- 
quired to be certified to the court for confirmation, 
and, if confirmed, judgment is to be entered by the 
court in conformity therewith;°® and it has been 
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held that the court nas no power to refuse to con- 
firm because of errors committed by the referee in 
the reception and exclusion of evidence.®’ If, how- 
ever, there is reason to suspect collusion or fraud,5§ 
or if the evidence reported does not support the find- 
ings of the referee satisfactorily to the conscience 
of the court,>® confirmation of the report is properly 
refused. 


XVI. JUDGMENT OR DECREE 


Ts 400] A. Nature of Relief Granted—l. Di- 
vorce—a. In General. The final judgment or de- 
cree, if favorable to complainant, either dissolves 
the marriage absolutely,®° or suspends the marriage 
relation,®! according to the grounds upon which the 
divorce is sought and the statutes under which the 
proceedings are instituted. If the judgment or de- 
eree is favorable to defendant, it either dismisses 
the complaint,®* or, if a counterclaim or cross com- 
plaint has been filed, grants him such relief thereon 
as may be proper.®? 

[§ 401] b. Absolute and Limited Divorce. A 
divorce may be either absolute or limited.®* A de- 
eree of absolute divorcee or a divorce a vinculo mat- 
rimonii dissolves the marriage,®> releases the mutual 
rights and obligations of the parties, and creates a 


new status, carrying with it new duties and obliga- 
tions imposed by statute or by the terms of the 
decree ;** put an order for the entry of a decree is 
not such a final decree as to dissolve the marriage.®* 
A limited divorce or a divorce a mensa et thoro does 
not dissolve the marriage;®* but permits the parties 
to live apart upon prescribed terms within the pro- 
visions of the statute under which it is rendered,°® 
although where a divorce a mensa et thoro is decreed 
for cruel and inhuman treatment the separation may 
be made perpetual, with a proviso that the parties 
may at any time apply to the court for leave to be 
discharged from the decree.”° In some jurisdictions 
either kind of divorce may be granted in the dis- 
eretion of the court,’! although this discretion is not 
arbitrary, but is a sound legal discretion, to be ex- 


case may be sent back to the master 
to give him an opportunity to notify 
defendant to appear, and he may then 
take such further testimony as may 
be desired by the parties). 

54. Matthews v. Matthews, 53 Hun 
244, 6 NYS 589; Ross v. Ross, 31 
Hun (N. Y.) 140. 

55. See supra § 394. 

56. Goldie y. Goldie, 89 Misc. 389, 
79 NYS! 1357, 

[a] Review of findings.—Under 
the New York practice, the special 
term cannot on an application for 
judgment review the findings of fact 
or rulings on questions of law by the 
referee, but such review can be had 
only on appeal to the general term. 
Smith v. Smith, 7 Misc. 305, 28 NYS 
136, 23 NYCivProc 386. 

57. Goldie v. Goldie, 39 Misc. 389, 
W9 NYS. 357. But see Reynolds v. 
Reynolds, 33 App. Div. 625, 53 NYS 
135; Smith v. Smith, 7 Misc. 305, 26 
NYS 136 (in both of which there are 
remarks in the opinions which convey 
the inference that such power resides 
in the court); Moore v. Moore, 14 NY 
WklyDig 255 (holding that the court 
is justified in refusing to confirm the 
report of a referee where it is based 
upon improper evidence). 

58. Galloway v. Galloway, 92 App. 
Div. 300, 86 NYS 1078; Goldner v. 
Goldner, 49 App. Div. 395, 63 NYS 
431: Ryerson v. Ryerson, 55 Hun 191, 
7 NYS 726; Matthews v. Matthews, 53 
Hun 244, 6 NYS 589; Ross v. Ross, 31 
Hun (N. Y.) 140; Harding v. Harding, 
43 N.Y. Super. 27; 53 HowPr 238; 
Sullivan v. Sullivan, 41 N. Y. Super. 
519, 52 HowPr 453; Blott v. Rider, 47 
HowPr (N. Y.) 90; Rice v.. Rice, 22 
NYWklyDig 258. 

59. Gorham v. Gorham, 40 App. 
Div. 564, 58 NYS 50; Matthews v. 
Matthews, 53 Hun 244, 6 NYS 589; 
Harding v. Harding, 43 N. Y. Super. 
27, 538 HowPr (N. Y.) 238; McCleary 
v. McCleary, 30 Hun (N. Y.) 154. And 
see supra § 398 text and note 53. 

[a] Order refusing confirmation. 
—(1) An order refusing confirmation 
should be to the effect that the re- 
port be set aside, the order of refer- 
ence vacated, and a new trial of the 
issues had, with costs to defendant to 
abide the event. An order absolutely 
dismissing the complaint upon the 
merits is error. Harding v. Harding, 
43 N. Y. Super. 27, 53 HowPr 238. 
See also supra § 397. (2) It is er- 
ror to set aside the report and direct 
a trial at the circuit, in the absence 
of an application to remove the ref- 


| eree or vacate the order of reference, 


since, where the parties have con- 
sented to a reference, the court can- 
not disregard the order of reference 
without a reason sufficient in iaw. Ry- 
oueen v. Ryerson, 55 Hun 191, 7 NYS 
60. See infra §§ 401, 447. 

61. - See infra §§ 401, 458. 

62. Kamman yv. Kamman, 151 NYS 
226 [—mod on other grounds 167 App. 
Div. 422, 152 NYS 581}. 

Dismissal for failure of proof see 
supra § 875. 

63. Slocum v. Slocum, 86 Ark. 469, 
111 SW 806. See also Wells v. Wells, 
27 .S. D. 257, 130 NW 780 (holding 
that where the proof in a divorce ac- 
tion wholly failed to show plaintiff’s 
right to a divorce, but showed that 
defendant should not be required to 
live with plaintiff, the trial court 
properly granted defendant a sepa- 
rate maintenance on her cross com- 
plaint). 

Cross complaint and counterclaim 
see supra § 303. 
pe . See supra § 11; infra §§ 447, 


65. See supra § 11; and cases in- 
fra note 66. 

66. Claudius v. Melvin, 146 Cal. 
257, 79 P 887; Griswold v, Griswold, 
23 Colo. A. 365, 129 P 560; Moore v. 
Hegeman, 27 Hun 68 [aff 92 N. Y. 521, 
44 AmR 408]; Forrest v. Forrest, 16 
N. Y. Super. 661; Zahorka vy. Geith, 
129 Wis. 498, 109 NW 552. 

67-aoooks. Hist. (7, Cala 220, inaee 
923, 19 P 431, 11 AmSR 267, 1 LRA 
567; Clark v. Cassidy, 64 Ga. 662; 
State v. Eaton, 85 Wis. 587, 55 NW 
890, 39 AmSR 867. 


68. See supra § 11; and cases infra 
note 69. 
69. U. S.—Cavanagh v. Worden, 5 


Mill. Rev. 162. 
Mich.—Horning vv. 
Mich. pies 127 NW 275. 
N. Y.—Byrnes v. Byrnes, 126 App. 
Div., 619, 111 NYS 72; McNamara v. 
McNamara, 2) ELIT, 5477, 9 AbbPr 18. 

N. C.—Freeman v. Belfer, ASO NEGO. 
581, 92 SE 486, LRA1917E 886. 

Pa.—Clark v. Clark, 6 Watts & S. 
85; Hill v. Hill, 62 Pa. Super. 439. 

[a] Separation for a limited time 
may be granted in some jurisdictions. 
Pollitzer v. Pollitzer, 178 App. Div. 
%44, 165 NYS 953. 

{b] In Louisiana a definitive judg- 
ment of separation is not authorized 
in an action against a wife for sepa- 
ration from bed and board on the 
ground of abandonment until the le- 


Horning, 162 


gal requirements of judgment and or- 
dering her to live with her husband 
have been complied with, and until 
delays granted therein have expired. 
King v. King, 122 La. 582, 47 S 909. 
70. Barrere v. Barrere, 4 Johns. 
Ch. (N. Y.) 187; Murdock v. Mur- 
dock, 148 App. Div. 564, 132 NYS 964 
lappr Pooi v. Pool, 2 Edw. (N. Y.) 


71. Ark.—Gray v. Gray, 80 Ark. 
617, 98 SW 975; Crews v. Crews, 68 
Ark. 158, 56 SW 778 

Cal.—Conant v. Conant, 10 Cal. 249, 
70 AmD 717. 
eee oe v. Coverdill, 3 Del. 
po C.— Yates v. Yates, 36 App. 

Ill.—Hamaker v. Hamaker, 18 Ill. 
137, 65 AmD $705. 

Ind. —Ruby v. Ruby, 29 Ind. 174. 

Ky.—Ramsey v. Ramsey, 162 Ky. 
741, 172 SW 1082; Pope v. Pope, 161 
Ky. 104, 170 SW 504; Bottom v. Bot- 
tom, 143 Ky. 666, 137 SW 198; Zum- 
biel v. Zumbiel, 69 SW 708, 24 KyL 
590; Steele v. Steele, 13 Kyl 45. 

La.—Ellerbusch v. Kogel, 108 La. 
51, 32 S 191; Ledoux v. Ledoux, 10 La. 
Ae 663; Leake v. Linton, 6 La. Ann. 

Me.—Motley v. Motley, 31 Me. 490. 

Md.—Stewart v. Stewart, 105 Md. 
297, 300, 66 A 16 [quot Cyel; Lever- 
ing v. Levering, 16 Md. 213. 

Mich.—Dreijer v. Dreijer, 166 NW 
845; Cole v. Cole, 193 Mich. 655, 160 
NW 418; McCue v. McCue, 191 Mich. 
One NW 3869; Coon v. Coon, 163 
Mich. 644, 129 NW 12; Orton v. Orton, 
159)- Mich.) 236; 123° NW 2103 9134 
AmSR 716, 26 LRANS 276; Morey v. 
Morey, 117 Mich. 440, 75 NW 934; 
Sullivan v. Sullivan, 112 Mich. 674, 
71 NW 487; Burlage v. Burlage, 65 
Mich. 624, 32 NW 866. 

Minn.—Heinze v. Heinze, 107 Minn. 
43, 119 NW 489; Salzbrun v. Salzbrun, 


81 Minn. 287, 83 NW 1088; Wagner 
eae Wagner, 86 Minn. 239, 30 NW 


Nebr.—Pick Ve abick, 99 Nepradoes 
156 NW 769. 
eo C.—Collier vy. Collier, 16 N. C. 

Pa.—Klingenberger v. Klingenberg- 
er, 6 psere. @&) Ree 187" Crawtord! Vv. 
Crawford, 64 Pa. Super. 30; Crawford 
Vv. etre 54 Pa. Super. 304. 

R. I.—Walker v. Walker, 94 A 672. 

Wash.—Pierce v. Pierce, 68 Wash. 
415. 123 P 598. 
Rie ND v. Snequin, 152 NW 
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ercised with a reasonable regard to the rights of both 
parties,’? and unless authorized by statute, the court 
has no power to award a limited divorce.’* If a di- 
voree is decreed without declaration as to kind or 
class, it will be construed as for an absolute di- 
voree.?* In some states an absolute divorce may not 
be granted for certain causes until a limited divorce 
has been granted for the same cause and a prescribed 
time has elapsed therefrom without reconciliation 
of the parties;7° the proceedings to procure an abso- 
lute decree in such states must be commenced and 
prosecuted in the ordinary way;*° and the right to 


72. I1l—Hamaker v. Hamaker, 18 
Tll. 137, 65 AmD 705; Birkby v. Solo- 
mons, 15 Ill. 120. 

Ind:—Ruby v. Ruby, 29 Ind. 174; 
Ritter v. Ritter, 5 Blackf. 81. 

Ky.—Phillips v. Phillips, 173 Ky. 
608, 191 SW 482; Ramsey vy. Ramsey, 
162 Ky. 741, 172 SW 1082; Howlett v. 
Howlett, 70 SW 404, 24 KyL 974; 
Zumbiel v. Zumbiel, 113 Ky. 841, 69 
SW 708, 24 Kyl 590; Kefauver v. 
Kefauver, 22 KyL 386, 57 SW 467; 
Irwin v. Irwin, 96 Ky. 318, 28 SW 
664, 30 SW 417, 16 KyL 657; Locke v. 
Locke, 14 KyL 143; Riley v. Riley, 13 
KyL 95; Meadows v. Meadows, 13 
KyL 45; Freeman vy. Freeman, 11 
KyL 822, 13 SW 246. 

Me.—Motley v. Motley, 31 Me. 490. 

Nebr.—Goings v. Goings, 90 Nebr. 
148, 1383 NW 199; McKnight v: Mc- 
ete da 5 Nebr. (Unoff.) 260, 98 NW 


R. I.—Walker v. Walker, 94 A 672. 

Wash.—Pierce v. Pierce, 68 Wash. 
415, 123 P 598; Bickford v. Bickford, 
57 Wash. 639, 107 P 8387; Stanley v. 
Stanley, 24 Wash. 460, 64 P 732; Col- 
vin v. Colvin, 15 Wash. 490, 46 P 
1029. 

fa] The court will look primarily 
to the conduct of the parties, an ab- 
solute divorce being granted where 
the separation has been brought 
about wholly through the fault of 
defendant, plaintiff being without re- 
proach. McKnight v. McKnight, 5 
Nebr. (Unoff.) 260, 98 NW 62. 

[b] Where both parties ask for an 
absolute divorce, and it appears that 
both are at fault, a divorce from bed 
and board will be granted to the wife, 
she being less guilty than the hus- 
band. Goings v. Goings, 90 Nebr. 148, 
133 NW 199. 

[.] Where the husband, without 
a mitigating circumstance, abused 
and cruelly beat his wife, indicated 
that he had a vicious temper, and 
showed that she would probably suf- 
fer great bodily injury by remaining 
with him, the wife was entitled to an 
absolute divorce. Howlett v. How- 
lett, 70 SW 404, 24 KYL 974. 

{d] In Maryland where a decree a 
vinculo is prayed, a divorce a mensa 
et thoro can be granted only where 
a statutory cause for a limited di- 
vorce is shown to exist. Stewart v. 
Stewart, 105 Md. 297, 300, 66 A 16 
[quot Cyc]. 

{e] In Massachusetts under Rev. 
L. ¢ 152 § 17, providing that the su- 
perior court may, without entering 
decree for divorce, cause the libel to 
be continued on the docket, and de- 
cree as to a temporary separation, 
separate maintenance, and custody of 
children, such orders to supersede de- 
cree of probate court, under ec 153 § 
33, the superior court has power to 
decree separate maintenance and cus- 
tody of children, although denying 
the divorce on the merits, but finding 
grounds for temporary separation, 
and such decree would abrogate any 
decree of the probate court relative 
to such matters, although such 
ter decree also appointed a guardian, 
which was beyond the power of the 
superior court. DeFerrari v, DeFer- 
rari, 220 Mass. 38, 107 NE 404. 

73. Hodges vy. Hodges, 22 
192, 159 FP 1007. 
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lat- | 


DIVORCE 


[§ 402] ¢. 


[a] In New Mexico there is no 
power vested by statute in the courts 
of that state to award a limited di- 
vorce, and hence no such power ex- 
ists. Hodges v. Hodges, 22 N. M. 192, 
159 PB 1007. 

74.: Bennett v. Bennett, 8 F. Cas. 
No. 1,318, Deady 299; Miller v. Miller, 
danCal.) ddec 

[a] The presumption is that a de- 
eree for divorce is permanent and 
not temporary, which presumption 
can be overcome only by record evi- 
dence. Bennett v. Bennett, 3 F. Cas. 
No. 1,318, Deady 299. 

75. Donato v. Frillot, 116 La. 199, 
40 S 634; Raymond v. Carrano, 112 
La, 869, 36 S 787; Nicholas v. Maddox, 
52 La. Ann. 1493, 27 S 966; Harman 
v. McLeland, 16 La. 26. 

[a] A limited divorce granted hy 
a foreign court is not a sufficient ba- 
sis for an absolute divorce. Zavaglia 
v. Notarbartolo, 137 La. 722,:69 S 152, 
AnnCas1916B 924. 

[b] In West Virginia (1) when a 
divorce from bed and board had been 
decreed for abandonment, or deser- 
tion, or other cause, and two years 
shall have elapsed from the bringing 
of the suit wherein such decree is en- 
tered, and such decree has not been 
revoked, as therein provided, and 
there has been no reconciliation, the 
injured party, on his application to 
the court pronouncing the decree, al- 
leging and showing such facts, and 
the production of satisfactory evi- 
dence, taken in support of such appli- 
cation, is entitled to a decree of di- 
vorce from the bonds of matrimony; 
and the provision of the statute, 
giving the court authority, upon such 
application to read and consider the 
evidence in the cause taken and filed 
in the former hearing, will not jus- 
tify the court on such application in 
denying the appellant a decree of ab- 
solute divorce. ‘Chapman v. Chap- 
man, 70 W. Va. 522, 74 SE 661. (2) 
And an application for an absolute 
divorce, subsequent to a decree of di- 
vorce a mensa et thoro, must be by 
petition or bill averring grounds for 
relief, and upon the usual process and 
proceedings at rules, as prescribed 
by the ordinary principles of equity 
practice. . Dixon y. Dixon, 73 W. Va. 
Kg 09° SH LOGE: 

76. Jurgielewiez v. Jurgielewiez, 

24 La, Ann. 77; Gernon v. Hickey, 18 
La. Ann. 454. 
_ [a] Defendant in such proceed- 
ings may plead the nullity of the 
decree of separation. Daspit v. Ehr- 
inger; 32 das Anne 1174; 


77. Johnston y. Johnston, 32 La. 
Ann, 1139. 
[a] Presumption.— Where each 


party asks a divorce, a decree of sep- 
aration awarding to the wife the cus- 
tody of a child with costs against 
the community is presumed to have 
been rendered in favor of the wife. 
Eskholm y. Rau, 34 La. Ann. 546. 

78. Ellerbusch vy. Kogel, 108 La. 
51, 32 S 191; Van Hoven v. Weller, 38 
La. Ann. 903. 

[a] Computation of time.—Where 
the statute prescribes that no divorce 
shall be granted unless one year shall 
have expired fro.n the date of a judg- 
ment for Separation, and no recon- 


'ciliation has taken place, the time 
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an absolute divorce belongs only to the party in 
whose favor the decree of separation was granted ;** 
the fact that no reconciliation has taken place must 
be proved,’’ and if a willingness to become reconciled 
is shown, an absolute decree will not be granted.” 

Conditional Divorce. juris 
dictions the statutes provide for the rendition in di- 
vorce cases of a decree nisi or interlocutory decree 
which may be made absolute after the lapse of a 
specified time.*° 
the marriage or entirely relieve the parties from 
their marital obligations.*! The practice in relation 


In some juris- 


Such a decree does not dissolve 


begins to run from the date of the re- 
fusal of a rehearing in the state su- 
preme court, and not from the date 
of the dismissal of a writ of error by 
the United States supreme court for 
want of jurisdiction. Wheeler v. Brit- 
ton, 137 La. 975, 69 S 766. 

79. Mazerat v. Godefroy, 48 La. 
Ann. 824, 19 S 756. Seeralso Liddell’s 
Suce., 22 La. Ann, 9 (holding that a 
reconciliation nullifies the limited de- 
cree). 

a0, In re Seiler, 164 Cal. 181, 128 
P 334, AnnCas1914B 10938; Pereira v. 
Pereira;. 156 Cal. 1, 103 P 488, 134 
AmSR 107, 23 LRANS 880; Koffman 
v. Koffman, 193 Mass. 593, 79 NE 780; 
Pratt v. Pratt, 157 Mass. 503, 32 NE 
747, 21 LRA 97; Peaslee v. Peaslee, 
147 Mass. 171, 17 NE 506; Brigham v. 
Brigham, 147 Mass. 159, 16 NE 780; 
Cowan v. Cowan, 139 Mass, 377, 1 NE 
152; Wales v. Wales, 119 Mass. 89; 
Sparhawk v. Sparhawk, 116 Mass. 
315; Whiting v. Whiting, 114 Mass. 
494; Garnett v. Garnett, 114 Mass. 
347; Edgerly v. Hdgerly, 112 Mass. 
538; Graves v. Graves, 108 Mass. 314; 
Bigelow v. Bigelow, 108 Mass. 38; 
Grant v. Grant, 84 N. J. Eq. 81, 92 A 
791, 793 [cit Cyc]; Howatt v. Howatt, 
158 App. Div. 28, 142 NYS 908. 

{a] In British Columbia a decree 
nisi is not authorized. Purdy v. Pur- 
Gy, LOMB sC584 93. 

Limited divorce as condition prece- 
dent to absolute divorce see supra § 
401. 

81. Ala.— Evans v. Evans, 76 S 95. 

Cal.—In re Seailer, 164 Cal. 181, 128 
P 334, AnnCas1914B 1093. 

Del.—In re Jones, 102 A 81. 

Mass.—Koifman vy. Koffman, 193 
Mass. 593, 79 NE 780; Pratt v. Pratt, 
157 Mass. 503, 32 NE 747, 21 LRA 97; 
Cook v. Cook, 144 Mass. 163, 10 NE 
749; Moors v% Moors, 121 Mass. 232; 
Wales v. Wales, 119 Mass. 89; Spar- 
hawk v. Sparhawk, 116 Mass. 315; 
Garnett v. Garnett, 114 Mass. 347, 19 
AmR 369; Edgerly v. Edgerly, 112 
ropa 53; Graves v. Graves, 108 Mass. 

Mo.—Jordon v. Missouri, etc., Tel. 
Co., 186 Mo. A. 192, 116 SW 482. 
on J.—Grant v. Grant, (Ch.) 92 A 

N. Y.—In re Crandall, 196 N. Y. 127, 
89 NE 578, 134 AmSR 830, 17 AnnCas 
874; Burton v. Burton, 150 App. Div. 
790, 185 NYS 248; Adams v. Adams, 
57 Mise. 150, 106 NYS 1064; Petit v. 
Petit, 45 Misc. 155, 91 NYS 979 [rev 
on other grounds 105 App. Div. 312, 
93 NYS 1001]; Kellogg v. Kellogg, 
166 NYS 417 [aff 183 App. Div. 236, 
171 NYS, 39]. 

Wis.—White v. White, 167 Wis. 615, 
168 NW 704. 

Eng.—Noble v. Noble, L. R. 1 P. 
691; Norman vy. Villars, 2 Ex. D. 359. 

{a] Right to review.—After a de- 
eree nisi, but before a final decree is 
ordered the divorce is not absolute, 
and the entire proceedings can be re- 
viewed, and evidence that a daughter 
was born to the libelee after the de- 
eree nisi was entered may be intro- 
duced. Koffman vy. Koffman,'193 Mass. 
593, 79 NE 780. See also infra § 413. 

{[b] Remarriage before decree ab- 
solute is not validated by subsequent 
decree of divorce. Evans v. Evans, 
(Ala.) 76 S 95. See also infra §§ 


umulative Annotations, same title, page and note number. 
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to making the decree absolute is generally governed 
Where a libelant marries under a 
mistaken belief that a decree nisi in his favor was 
an absolute divorce, he will not be permitted to enter 
a final decree,®* but if he acted under a mistake of 
fact, no negligence being imputable to him, he is 
entitled to a decree absolute notwithstanding the 
Since an action for divorce is 
of a personal nature which in the absence of statu- 
tory provision abates with the death of the party 
bringing it,°> a decree nisi cannot as a rule be made 
final after the death of either one of the parties,°° 
but in: some jurisdictions by statute the death of 
either party after the entry of the interlocutory 


by the statute.8? 


second marriage.** 


420, 455, 456. 

82. Cal.—In re Dargie, 162 Cal. 51, 
121 P 320; Smith y. San Francisco 
Super, Ct., 147 Cal..336, 82 P 79 (time 
in which to appeal); Claudius v. Mel- 
vini 146 9Cal. 257,009 P 8975 Grannis 
v. San Francisco Super. Ct., 146 Cal. 
245, 79 P 891, 106 AmSR 23; Newell 
v. Los Angeles County Super. Ct., 27 
Cal. A. 343, 149 P 998. 

Mass.—Brown v. Brown, 207 Mass. 
254, 93 NE 607 (effect of objections 
filed under rule). 

N. Y.—Howatt v. Howatt, 158 App. 
Div. 28, 142 NYS 908 (excuse for de- 
lay in making motion for final judg- 
ment); Curnen vy. Curnen, 155 App. 
Div. 536, 140 NYS 805; Phillips v. 
Phillips, 45 Mise. 232, 92 NYS 78. 

Pa.—Fay v. Fay, 27 Pa. Super. 328 
(reopening case). 

Tenn.—Owens y. Sims, 3 Coldw. 544 
(holding, however, that a general pro- 
vision that a decree shall become ab- 
solute if defendant does not come for- 
ward and make a defense within six 
months after service of a copy of the 
decree does not apply to suits for di- 
vorce). 

Eng.—Lewis v. Lewis, [1892] P 
212; “Pitzgerald v. Fitzgerald, L. R. 
3 P 136; Wickham vy. Wickham, 6 P. 
Deli. Noplery. Noble, oR? 1 BP. 691; 
Norman ivan Villars, =2758 x.” Ds 359); 
Skeats v. Skeats, 35 L. J. P. & M. 47; 
Gipps v. Gipps, 32 L. J. P. & M. 179; 
Stoate v. Stoate, 32 L. J. P. & M. 120; 
Stone v.-Stone,- 32° Ls Ss. Pe & Myan7; 
Rippingall v. Rippingall, 49 L. J. P. 
& Adm. 70; Shelton v. Shelton, 38 L. 
J. P. & M. 34; Southern v. Southern, 
62 L. T. Rep. N. S. 668; Robertson 
v. Robertson, 44 L. T. Rep. N. S. 253. 

{a] Constitutionality of statute. 
A statute, prohibiting the rendition 
of a final decree in a divorce proceed- 
ing until the expiration of a year 
after an interlocutory decree has been 
rendered, is not unconstitutional as 
prohibiting the enactment of a spe- 
cial law where a general law can be 
made applicable. Deyoe v. Mendocino 
County Super. Ct., 140 Cal. 476, 74 P 
28, 98 AmSR 73. . 

[b] Construction of statute.—A 
statute, providing that when one year 
has expired after the entry of an in- 
terlocutory judgment of divorce, the 
court may enter a final judgment 
granting the divorce, and “such other 
and further relief as may be neces- 
sary to complete the disposition of 
the action,’ does not authorize the 
filing of a supplemental complaint 
alleging a new cause of action for 
divoree or setting forth a new cause 
of action by way of recrimination so 
as to prevent the party who prevailed 
at the first trial from having a decree 
entered after the expiration of the 


year. Reed v. Reed, 9 Cal. A. 748, 100 
eo oie 
[c] Time of making decree abso- 


lute.—(1) The statutes generally pro- 
vide that no decree nisi shall be made 
absolute until after the expiration of 
a certain time from the entry thereof. 
Deyoe v. Mendocino County Super. 
Ct., 140 Cal. 476, 74. P 28, 98 AmSR 
73; Adams v. Adams, 57 Misc. 150, 
106 NYS 1064; Barnett v. Frederick, 
33 Okl. 49, 124 P 57. (2) And where 
the statute requires a certain period 
E19. C2 S.—17] 
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to elapse between the entry of the 
interlocutory and final decrees, a final 
decree cannot properly be entered be- 
fore the expiration of such time after 
the nunc pro tune entry of the inter- 
locutory decree. Nolte v. Nolte, 29 
Cal. A. 126, 154 P 873. 

{d] Notice and hearing.—In Mas- 
sachusetts under St. (1870) ¢ 404 an 
application for a decree absolute is a 
new proceeding, requiring notice and 
hearing. Peaslee v. Peaslee, 147 
Mass. 171, 17 NE 506 (holding, how- 
ever, that a failure to serve a notice 
of the application did not divest the 
court of its jurisdiction and invali- 
date the absolute decree); Sparhawk 
v. Sparhawk, 116 Mass. 315; Garnett 
v. Garnett, 114 Mass. 379, 19 AmR 
369 (also holding that the court is 
not relieved of its duty to dispose of 
the case as public policy and the in- 
terests of the parties require); 
Graves v. Graves, 108 Mass. 314. 

{e] Publication of decree.—A com- 
pliance with the statute relating to 
the publication of the entry of the de- 
cree nisi is a prerequisite to an ab- 
solute decree. Darrow v. Darrow, 159 
Mass. 262, 34 NE 270, 21 LRA 100. 

[f] Excuse for failure to secure 
judgment in time.—(1) Where a stat- 
ute requires final judgment to be en- 
tered within a specified period unless 
sufficient cause is shown for delay, 
the fact that the attorney’s contract 
provided that final judgment should 
not be entered until after payment of 
his fees and that the fees were not 
paid does not furnish sufficient ex- 
cuse. Kellogg v. Kellogg, 166 NYS 
417 [aff 183 App. Div. 236, 171 NYS 
39]. (2) Where plaintiff has delayed 
applying for final judgment beyond 
the specified time, it is better prac- 
tice to have an order entered excus- 
ing the delay and directing final 
judgment, but the entry of final judg- 
ment under the signature of the trial 
judge answers the requirement of the 
statute providing that the delay must 
be excused. Howatt v. Howatt, 158 
App. Div. 28, 142 NYS 908. 

{g] Opening decree nisi.—On ap- 
plication to open a decree nisi, regu- 
larly obtained after defendant’s fail- 
ure to put in a defense, defendant has 
no right beyond a decision of his ap- 
plication on the affidavits presented 
on both sides. .Gabriel v. Gabriel, 86 
Novo. Has 6: 97 (A. 495. 

{h] Vacating decree.—Under a 
statute forbidding a decree if plain- 
tiff has been guilty of adultery not 
condoned and declaring that a judg- 
ment shall not be effective until one 
year after its entry, it is the duty of 
the court to vacate a decree nisi 
where the successful party has been 
guilty of adultery within such period. 
White v. White, 167 Wis. 615, 168 NW 
704. To same effect Cook v. Cook, 
144 Mass. 163, 10 NE 749; Moors v. 
Moors, 121 Mass. 232 (construing a 
similar statute). 

83. Darrow v. Darrow, 159 Mass. 
262, 34 NE 270, 21 LRA 100; Moors 
v. Moors, 121 Mass. 232. 

“Tf he merely supposed that the 
decree nisi was an absolute divorce, 


this would be a mistake of law and | 
|been reconciled, 


he would not be entitled to relief.” 
Darrow v. Darrow, 159 Mass. 262, 265, 
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judgment does not impair the power of the court to 
enter final judgment.*’ 
tained an interlocutory judgment cannot be com- 
pelled by defendant to have a final judgment,** and 
in some jurisdictions if plaintiff fails to have final 
judgment entered, the interlocutory judgment should 
be vaeated,®® but in others when the required time 
has expired after the entry of the interlocutory judg- 
ment, the court upon the motion of either party or 
upon its own motion may enter the final judgment.°° 
In some jurisdictions by statute the court in adjudg- 
ing a divorce from bed and board may limit the time 
of the separation.°®? 
silent, the practice in divorce cases usually follows 


A plaintiff who has ob- 


So since, where the statute is 


34 NE 270, 21 LRA 100. 

84. Darrow v. Darrow, 159 Mass. 
262, 34 NE 270, 21 LRA 100; Pratt v. 
Pratt, 157% Mass. 503, 32) Ni 747, 120 
LRA 97. 

85. Dunham v. Dunham, 82 N. J. 
Eq. 395, 89 A 281; In re Crandall, 196 
N. ¥-127, 89 NE 578, 134 AmSR 830, 
17 AnnCas 874; Bryon v. Bryon, 134 
App: Div. 320. J19e NYS 40S Seu eye 
Hunt, 75 Mise. 209, 135 NYS 39 [mod 
on other grounds 154 App. Div. 833, 
139 NYS 413]: 

86. Donovan v. Donovan, 24 Del. 
321, 77 A 765; Chase v. Webster, 168 
Mass. 228, 46 NE 705; Dunham v. 
Dunham, 82 N. J. Eq. 395, 89 A 281; 
In re Crandall, 196 N. Y. 127, 89 NE 
578, 134 AmSR 830, 17 AnnCas 874; 
Bryon v. Bryon, 134 App. Div. 320, 
119 NYS 41. 

[a] In New York the provision for 
the entry of final judgment on the 
death of a party after interlocutory 
judgment applies only to actions 
which do not abate by death. In re 
Crandall, 196 N. Y. 127, 89 NE 578, 
134 AmSR 830, 17 AnnCas 874. 

Sie Pireira wv. -Pireira, 156 ‘Cale a.: 
103 P 488, 134 AmSR 107, 23 LRANS: 
880; Grannis v. San Francisco Super. 
Ct., 146 Cal. 245, 79 P 891, 106 AmSR 
23; Deyoe v. Mendocino County Su- 
per. Ct., 140 Cal. 476, 74 P 28, 98 
AmSR 73; Johns v. Los Angeles 
veay Super. Ct., 5 Cal, A’ 262;- 9.0; B 

oy 


88. Bishop v. Bishop, 82 Misc. 676, 
144 NYS 1438; Adams v. Adams; 57 
Mise. 150, 106 NYS 1064; Ousey v. 
Ouscya Pa Da Ge 

89. Mattson v. Mattson, 85 N. J. 
Eq. 454, 97 A 40; Bishop v. Bishop, 
82 Misc. 676, 144 NYS 143. 

90. FPireira v., Pireira, 156 Cal. 1, 
103 P 488, 184 AmSR 107, 23 LRANS 
880; Grannis v. San Francisco Super. 
Ct., 146 Cal. 245, 79 P 891, 106 AmSR 
23; Deyoe v. Mendocino County Super. 
oe 140 Cal. 476, 74 P 28, 98 AmSR 

91. See statutory provisions. 

[a] In New York a decree grant- 
ing a limited divorce to a husband 
may limit the time of separation 
where the wife is at present self-sup- 
porting but may be left without sup- 
port in the future. O’Neill v. O’Neill, 
163 NYS 250 (under Code Civ. Proc. 
§ 1762). 

[b] In Wisconsin the statute au- 
thorizes a divorce from bed and 
board forever or for a limited time. 
Lamberton v. Lamberton, 125 Wis. 
616, 104 NYS 807. 

[ec] Construction of statute.—A 
judgment granting the husband, be- 
cause of the wife’s use of intoxicants, 
a limited divorce for two years, al- 
though providing that at the end of 
the two years either party ‘‘may pro- 
ceed in the action as he or she shall 
deem for her best interest,” is not an 
interlocutory judgment, authorized by 
St. (1898) § 2883, in case of a deci- 
sion leaving some condition to be 
performed, leaving it to the husband 
to ask for an absolute divorce at the 
end of the two years, on the record as 


J}it stood at the time of the trial, if 


in the meantime the parties had not 
although the wife 
had reformed, if such is the intent of 
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the rule in equity,°? the courts have sometimes inde- 
pendently of statute refused to grant a divorce un- 
less complainant as a condition precedent would do 
what justice demanded, as for instance until a wife 
should make a reconveyance of property settled upon 
her and her children by a former marriage,®*? and 
under some circumstances have granted a divorce 
a mensa et thoro with power reserved to make it a 
vinculo if a reconciliation should not be made in a 
reasonable time;°* but a proviso in a decree of di- 
vorce suspending its operation until the costs are 
paid is a nullity.®® 

[§ 403] 2. Incidental Relief. Upon granting a 
divorce the court may determine the incidental rights 
of the parties, such as those relating to alimony and 
allowances,®* and the property rights of the par- 
ties.°7 But property rights cannot be settled by a 
default decree where the allegations in the bill ten- 
der no issue thereon,®* nor can such rights be settled 
when the action for divorce fails for want of suffi- 
cient allegations or proof ;°? neither can damages for 
personal injuries inflicted on a wife by her husband 
during coverture be allowed her in a decree of di- 
voree.t The court also may determine the status,” 
custody, and support of their children,’ although it is 
not an essential part of the decree that the court 
dispose of the custody of the children,* and the 
question of their support will be left open where 
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there is no evidence as to what is proper or requisite 
therefor. The court also may determine the right 
of the wife to resume her maiden name,® the right 
of the parties to remarry,’ and questions of costs and 
fees.8 The decree should state in detail the inci- 
dental relief afforded,® especially where rights with 
respect to real property are involved.'° 

[§ 404] B. Requisites—1. In General. While it 
has been held that unless required by statute a de- 
cree need not be in writing or signed by the judge,** 
this rule has been doubted,!? and it would seem that. 
the decree should conform to the requirements of 
deerees in civil actions generally. It must of 
course comply substantially at least with special 
statutory provisions that may relate to such de- 
erees.14 The names of the parties should be accu- 
rately stated.1° The decree is not necessarily void 
on its face because it fails to recite some jurisdic- 
tional fact,!® such as notice to defendant," or plain- 
tiff’s residence,!® or the fact that the cause for di- 
voree arose in the state,!® for the reason that it may 
be aided by the record or findings 7° disclosing the 
fact of plaintiff’s residence ** or some other juris- 
dictional fact.22. A decree may be absolute in form, 
even though the statute provides that it may be set 
aside within a certain time *° and prohibits the par- 
ties from marrying during such time.** 

[§ 405] 2. Conformity to Pleadings and Find- 


the provision of the judgment, not be- |v. Schnepfe, 108 Md. 139, 69 A 829. [a] The form of the decree en- 

ing a “condition’”’ within the meaning {[d] Partition of community prop-| tered rests in the sound discretion 

of the statute. Graham v. Graham, | erty.—Where, as in Texas, the law|of the trial court below, and, 

149 Wis. 602, 186 NW 162. recognizes the rights of a husband] upon appeal, in the sound discre- 
92. See supra § 23. and wife to enter into an agreement | tion of the supreme court. Coon 
93. Oliver v. Oliver, 5 Ala. 75. for the division of their property| v. Coon, 163 Mich. 644, 129 NW 
94. McAllister v. McAllister, 10| when living apart or in view of a| 12. 

Heisk. (Tenn.) 345. separation, the court, where it has 12. Cook v. Cook, 144 Mass. 163, 
- 95. Mickle v. State, (Ala.) 21 S 66. | jurisdiction of the parties, can grant | 164, 10 NE 749 (‘there is nothing in 


See also Confer’s HEst., 17 Pa. Dist. 


a partition of their property notwith- 


the statutes indicating that such a 


742 (holding that failure of a spouse 
to whom a divorce is granted and to 
whom costs are awarded to comply 
with a proviso, that the decree should 
not be entered until after all costs 
were paid, does not render invalid a 
marriage subsequently entered into 
by such spouse before paying the 
costs, where the costs have been ac- 
tually paid after the marriage). 

96. See infra § 494. 

97. Cal—John v. Los’ Angeles 
County Super. Ct., 5'Cal. A. 262, 90 P 
53. See also infra § 770. 

Ill.—Brown v. Brown, 265. Ill. 546, 
107 NE 113; Kane vy. Kane, 161 Ill. A. 


385. 

Md.—Schnepfe_ v. 108 
Md. 139, 69 A 829. 

Or.—Munroe y. Munroe, 20 Or. 579, 
26 P 888. 

Tex.—Skeen v. Skeen, (Civ. A.) 190 
Sw 1118. 

Utah.—Benson v. Benson, 45 Utah 
514, 146 P 564. 

- Wash.—Ambrose  v. Moore, 46 
Wash. 463, 90 P 588, 11 LRANS 103. 

See also infra § 770. 

[a] Money advanced before mar- 
riage upon fraudulent representations 
has been recovered. Munroe v. Mun- 
roe, 20 Or. 579, 26 P 838. 

{b] Reformation of instrument.— 
Brown v. Brown, 265 Ill. 546, 107 NE 
118 (deed). 

[c] Erroneous decree.—In a suit 
by a wife for a limited divorce, a de- 
cree denying a divorce and refusing 
to restrain defendant from disposing 
of his property, but directing him to 
deposit certain stock of a large cash 
value to secure performance of an an- 
tenuptial contract, requiring that a 
stated sum should be paid out of his 
estate to plaintiff if she survived 
him and otherwise to her children by 
a former husband. was erroneous, in 
the absence of any evidence of an in- 


Schnepfe, 


tention on defendant’s part to dispose” 


of his property to defeat plaintiff's 
rights under such contract. Schnepfe 


standing a divorce cannot be granted 
because of the insanity of plaintiff. 


piecn v. Skeen, (Civ. A.) 190 SW 

Joinder of causes of action see su- 
pra § 267. 

98. Meyer v. Meyer, 255 Ill. 486, 
99 NE 591. 

99. Benson v. Benson, 45 Utah 514, 
146 P 564. 

1. Sykes v. Speer, (Tex. Civ. A.) 
112 SW 422. 


2. Cross v. Cross, 3 Paige (N. Y.) 
139, 283 AmD 778 (where suit is based 
on the wife’s adultery, the court may 
determine the legitimacy of children 
begotten and born after the offense 
charged). 

3. See infra § 789. 

4 Arndt v. Arndt, 177 Mo. A. 420, 
163 SW 282. 

Posh Miller y. Miller, 67 Or. 359, 136 

6. See infra § 454. 

7. See infra § 455. 

8 See infra §§ 484, 537. 

9. Cal.—Peo. v. Hartman, 23 Cal. 
A, 72, 137 P 611. 

N. H.—Gleason v. Emerson, 51 
ites 405; Barker v. Cobb,°36 N. H. 

Or.—Senkler v. Berry, 52 Or. 212, 
96 P 1070. 

Tex.—Young y. Young, (Civ. A.) 23 
SW 83. 

Va.—Gum v. Gum, 122 Va. 32, 94 


SE 177; Porter v. Porter, 27 Gratt. 
(68 Va.) 599. 
{a] Thus a decree does not ipso 


facto cut off the husband’s rights in 
his wife’s estate; to accomplish this 
object the decree must state the ef- 
|fect_ proposed. Barker v. Cobb, 36 


P 1070; Bamford v. Bamford, 
11. Cook’s Est., 77 Cal. 220, 17 P 


| N. H. 344. 
10. Senkler v. Berry, 52 Or. 212, 96 
Or. 
|}30; Young v. Young, (Tex. Civ. A.) 
123 SW 83. 
eee 19; P 431; a1 AmSRi 267 ,1sRA 
.o . P} 


decree can be made to take effect be- 
fore it is signed’). See also infra § 
406. 

13. See Equity [16 Cyc 471]; Judg- 
ments [23 Cyc 835]. 

14. Claudius v. Melvin, 146 Cal. 
257; %9.-P 897;. and: cases ‘infra, this 
section. See also infra § 406. 

{a] MTllustration.—A decree which 
recites that all the allegations of the 
complaint are sustained by compe- 
tent testimony, and that the matter 
alleged and proved in behalf of plain- 
tiff is sufficient in law to entitle plain- 
tiff to the relief prayed for, is suffi- 
cient compliance with a statute pro- 
viding that the judgment shall de- 
clare ‘that the party in whose favor 
the court decides is entitled to a di- 
vorce.” Claudius v. Melvin, 146 Cal. 
257) T9 P8397. 

15. Howton y. Gilpin, 69 SW 766, 
24 KyL 620 (holding, however, that a 
judgment divorcing a husband, who 
was correctly named, from his wife, 
whose christian name was incorrect- 
ly given, is not invalid). 

16. See Courts § 156; Judgments 
[23 Cyc 848]. 

17. Marshall v. Marshall, 88 Mo. 
A. 325 

18. McNeil v. McNeil, 78 Fed. 834 
{aff 170 Fed. 289, 95 CCA 485]; Cole- 
man v. Coleman, 23 Cal. A. 423, 1388 P 
362; Salzbrun v. Salzbrun, 81 Minn. 
287, 83 NW 1088; Peyton v. Peyton, 
28 Wash. 278, 68 P 757. 


19. Milashwskis v. Milashwskis, 
140 Till. A. 501. 
20. See Courts § 156; Judgments 


[23 Cye 848]. 

21. Coleman v. Coleman, 23 Cal. A. 
423, 138 P 362; Salzbrun v. Salzbrun, 
81 Minn. 287, 83 NW 1088. 

22. Milashwskis v. Milashwskis, 
140 Ill. A. 501; Marshall v. Marshall, 
88 Mo. A. 325. 

23. Griswold v. Griswold, 23 Colo. 
A. 365, 129 P 560. 

24. Griswold v. Griswold, 23 Colo. 
A. 365, 129 P 560. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 405-407] 


ings. The decree must be based upon, and in con- 
formity with, issues raised by the pleadings,?> but 
rights concerning personal property may be adjusted 
by the decree, without each item thereof being spe- 
cifically mentioned in the petition.2* While under 
some statutes, if the allegations and proof warrant 
it, an absolute divorce may be granted, although the 
complaint asks for separate maintenance from bed 
and board,?? or a divorce a mensa et thoro granted 
where a divorce a vinculo is prayed, if the cause 
proved is sufficient to entitle the party to the for- 
mer,”*® yet the court is not called upon to determine 
wkether complainant is entitled to such relief when 
it is not prayed for.?® The decree should be sup- 
ported by the findings of fact,°° or the evidence pre- 
served in the record,*? unless the decree is based on 
the verdict of a jury,®? in which case it must be in 
accordance with the verdict,** or at least in substan- 
tial conformity thereto.*+ A decree granting relief 
beyond the specific relief prayed, but within the 
prayer for general relief, is not void.** 

[§ 406] 3. Entry. It has been held that a de- 
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cree is ineffectual until entered of record or signed 
by the judge;** but there is authority to the con- 
trary.27 Ordinarily a decree may be entered nune 
pro tune,®8 and it has been held that this applies to 
a decree which was not reduced to writing or signed 
by the judge.*® A person not a party to the suit may 
cause the entry to be made,*® and defendant is not 
entitled to notice of the entry.*1 The right, however, 
to have a decree, which has ‘been actually pro- 
nounced, recorded subsequently is not absolute,?? 
and where the statute provides that no final decree 
shall be entered until after a specified time for the 
filing of the decision of the court, an interlocutory 
decree left with the clerk but not filed cannot be filed 
nune pro tune.** 

[§ 407] C. Judgment by Default or Decree Pro 
Confesso—1. Requisites and Validity. To justify the 
rendition of a decree as upon default, defendant 
must have been served with process;** time for an- 
swering must have expired;*> and proof must have 
been taken of the existence of the ground for divorce 
as alleged.4® In some states there are statutory reg- 


oan Cal.—Devoe v. Devoe, 51 Cal. 
Ijl.— Randall v. Randall, 175 Ill. A. 
392; Haltenhof v. Haltenhof, 25 Ill. 
A. 236. 

ens J.—Owens v. Owens, (Ch.) 66 A 

9. 

N. Y.—Bokel v. Bokel, 3 Edw. 376; 
Palmer v. Palmer, 1 Paige 276. 

Okl,—Fiedler v. Fiedler, 47 Okl. 66, 
L471 P769. 

Or.—Sutton v. Sutton, 78 Or. 9, 
150 P 1025, 152 P 271; Senkler v. Ber- 
ry, 52 Or. 212, 96 P 1070; Weber v. 
Weber, 16 Or. 163, 17 P 866; Bender 
v. Bender, 14 Or. 353, 12 P 713. 

Wash.— Powell v. Powell, 66 Wash. 
XO demaete west 19 

W. Va.—Wass v. Wass, 41 W. Va. 
126, 23 SE 537. 

Wis.—Ward v. Ward, 20 Wis. 252. 

fa] Clerical errors.—In a _ suit 
against one “R. H. Owens,” citation 
was directed to ‘“R. S. Ownes,” and 
the return of service contained that 
name, although all of the files in the 
cause, except the master’s report, 
were indorsed ‘“R. S. Owens, defend- 
ant.” It was held that a decree 
would not:be granted until the chan- 
cellor ordered the proceedings amend- 
ed on a petition setting forth all the 
errors appearing in the record, pray- 
ing for an order of correction, and 
accompanied by all necessary affi- 
davits to satisfy the court that the 
error was purely clerical, and that 
the real defendant was in fact the 
person served with the citation and 
referred to by the name “Ownes.” 
Owens v. Owens, (N. J. Ch.) 66 A 929. 

26. Hays v. Hays, 75 Nebr. 728, 
106 NW 773. See also infra § 783. 

27. Cole v. Cole, 193 Mich. 655, 160 
NW 418. See also supra § 401. 

28. Stewart v. Stewart, 105 Md. 
297, 66 A 16; Wheeler v. Wheeler, 101 
Md. 427, 61 "A 216. See also supra § 


401. 
Wheeler v. Wheeler, 101 Md. 


29. 
427, 61 A 216. 

80. Pierson v. Pierson, 15 Cal. A. 
567, 115 P 461; Trenchard v. Trench- 
ard, 245 Ill. 313, 92 NE 243; Kowalski 
v. Kowalski, 127 Ill. A. 154° Fricke v. 
Fricke, 124 Ill. A. 39; Berg v. Berg, 
119 Ill. A. 422 [mod on other grounds 
223 Ill. 209, 79 NE 13]; Karrenv. 
Karren, 25 Utah 87, 69 P 465, 95 Am 


“SR 815, 60 LRA 294. 


{a] Defendant in default.—In Call- 
fornia findings of fact are not neces- 
sary where defendant is in default, 
and a divorce is denied. Waldecker v. 
Waldecker, (Cal.) 174 P 36 [overr 
Perkins v. Perkins, 29 Cal. A. 68, 154 
P 483]. See also Cook’s Est., 77 Cal. 
220, 230, 17 P 923, 19 P 4381, {1 AmSR 
267, 1 LRA 567 (“the mere absence of 


findings would not render a judgment 
void in any case; and in case of de- 
fault, findings are not necessary, and 
form no part of the judgment roll’). 

31. Berg v. Berg, 119 Ill. A. 422 
[mod on other grounds 223 Ill. 209, 
79 NE 13]; Mullen v. Mullen, 135 
Minn, 179, 160 NW 494. 

[a] Equity practice. —A decree 
which is not supported by specific 
findings of fact, nor by the preser- 
vation of the evidence heard, will be 
reversed on writ of error in divorce, 
as in other chancery proceedings. 
Kowalski v. Kowalski, 127 Ill. A. 154. 

82. Berg v. Berg, 223 Ill. 209, 79 
NE 13. But see Boller v. Boller, 96 
App. Div. 168, 89 NYS 200 (holding 
that, where certain issues have been 
tried by a jury, the court cannot 
thereafter render judgment where no 
decision was ever made). 


33. Hunter y. Hunter, (Tex. Civ. 
A.) 187 SW 1049. 
84. Hunter v. Hunter, (Tex. Civ. 


A.) 187 SW 1049 (it was not funda- 
mental error for the judgment to 
award a divoree to the wife with cus- 
tody of two girls and deny the cus- 
tody of the boy to her on the ground 
that it was not in accordance with 
the verdict which, while not in con- 
flict itself, required such disposition). 

35. Nelson v. Nelson, 56 Wash. 
BIG e106 <P 138) 107 Prt 5) 

86. Bradley vy. Bradley, 178 Ky. 
239, 198 SW 905. 

[a] Entry of the judgment on the 
order book of the court is indispensa- 
ble to establish the fact of granting 
a divorce. Robinson v. Robinson, 166 
Ky. 485, 179 SW 436. 

Order for entry as constituting de- 
cree see supra § 401. 

ois Cook's. bstye (7) Cale 220017 oP 
923, 19 P 431, 11 AmSR 267, 1 LRA 
567 (in the absence of a statutory 
provision for the signing of a judg- 
ment by the judge, the pronounce- 
ment of judgment by the court in apt 
language after final submission of 
the cause determines the rights of the 
parties, leaving nothing more to be 
done except the ministerial act of 
the clerk in entering it). 

88. Cal.—Cook’s Est., 77 Cal. 220, 
Wie? Soe Presi Lie eAma S92 6a 1 
LRA 567. 

Colo.—Mock v. Chaney, 36 Colo. 60, 
Sie bos: 

Mo.—Moster vy. Moster, 53 Mo. 326. 

N. Y.—Curnen v. Curnen, 155 App. 
Div. 536, 140 NYS 805. 

Tenn.—-Rush v. Rush, 97 Tenn. 279, 
37 SW 13. 

Wis.—Zahorka v. Geith, 129 Wis. 
498, 109 NW 552. 

39. Cook v. Cook, 144 Mass. 163, 10 
NE_UA49. 


40. Cook’s Est., 77 Cal. 220, 17 P 
9238, 19 P 431, 11 AmSR 267, 1 LRA 
567 (it is the duty of the court to 
have the judgment entered, no matter 
by whom its attention may be called 
to the matter). 


41 Cook's Hist, *7-7 Cal220; mae 
ieee 19 P 481, 11 AmSR 267, 1 LRA 

42. State vy. Kitsap County Super. 
Ct., 46. Wash. 395, 90 P 258. 

43. Townsend v. Townsend, 50 
Mise. 277, 100 NYS 464. 

44. Miller v. Miller, 37 Nev. 257, 


142 P 218; Purvis v. Purvis, 167 App. 
Div. 717, 153 NYS 269. See also supra 
§ 258; and infra § 412. 

[a] Substituted Bervice.— A de- 
cree granted without affirmative 
proof of substantial compliance with 
an order for substituted service is at 


least voidable, if not entirely void. 
rete v. Miller, 37 Nev. 257, 142 P 
18 

{b] Where mailing copies of sum- 


mons is ordered, an affidavit of com- 
pliance with the order must be on 
file when the default is entered or the, 
decree rendered. Miller v. Miller, 37 
Nev. 257, 142 P 218. 

45. Walker v. Walker, 42 Ala. 489; 
Mottschall v. Mottschall, 31 Colo. 260, 
72 P 1053; Voh Rhade v. Von Rhade, 
2 Thomps. & C. (N. Y.) 491. 

{a] Premature entry of default.— 
Jurisdiction of the person of a de- 
fendant having been acquired, it is 
not lost by the premature entry of 
his default and a reference of the 
action for the purpose of taking the 
proofs. Von Rhade v. Von Rhade, 2 
Thomps. & C. (N. Y.) 491. 

[b] Waiver.—Where plaintiff did 
not answer defendant’s cross com- 
plaint, and, more than thirty days 
after the time to answer having ex- 
pired, the record showed that both 
parties appeared by counsel, that de- 
fendant obtained leave to withdraw 
her original cross complaint, and that 
evidence was heard in support of the 
amended cross complaint, and, plain- 
tiff offering no evidence in support 
of his complaint, judgment was or- 
dered in accordance with the amended 
cross-complaint, it would be assumed 
that notice of the trial was regularly 
given, or that the cause was heard by 
consent; and hence plaintiff was 
estopped to question the regularity 
of the judgment, because no formal 
entry of his default in failing to an- 
swer had been made before an in- 
terlocutory judgment was. ordered. 
Wakefield v. Wakefield, 16 Cal. A. 
Dohy 6) P2309; 

46. See supra § 377. 

{a] In Louisiana, on motion to 
confirm default, testimony must be 


162 [190.5.] 


ulations as to the time of entering the final decree. 

[§ 408] 2. Opening or Setting Aside Default— 
a. Power of Court. Since a judgment by default is 
not favored in divorce suits,** the ‘courts incline to 
open or set aside such a judgment and to give de- 
fendant a day in court so that the merits of his de- 
fense may be passed upon,*® under such terms and 
conditions as to the payment of costs and alimony 
as to the court may seem. proper.°° I 
of defaults in actions for divorce may be provided 
for expressly by statute;°1 and statutes authorizing 
the opening of defaults in civil suits generally have 
been held applicable to actions for divorce,°? al- 


produced in support of the complaint. 
O’Brien v. D’Hemecourt, 118 La. 996, 
43 S 654. at. 

47. See statutory provisions; and 
supra § 402. See also Meyer v. Meyer, 
60 Kan. 859, 57 P 550 (holding that a 
statute prohibiting a trial at the same 
term as that in which the action was 
commenced does not forbid the taking 
of a default judgment at that term). 

[a] In New York (1) under Code 
Civ. Proc. § 1774 providing that no 
final judgment in an uncontested ac- 
tion for divorce shall be entered, un- 
til after three months from the filing 
of the decision of the court, a final 
judgment cannot be granted, although 
the interlocutory judgment was 
signed three months before the ap- 
plication, and filed with the clerk of 
a particular part of the supreme 
court, but not with the county clerk 
who is the clerk of the supreme 
court. Rothstein v. Rothstein, 40 
Misc. 101, 81 NYS 342. (2) On an 
application under this section for 
final judgment in divorce the date of 
the entry of the interlocutory judg- 
ment, and tiot that of the filing of 
the referee’s report, establishes the 
day from which the three months are 
to be reckoned. “Gibson v. Gibson, 40 
Misc. 102, 81 NYS 343. (3) The rule 
of court providing that “no judgment 
in an action for a divorce shall be 
entered except upon the special direc- 
tion of the court,” is not inconsistent 
with the statute which directs that 
“after the expiration of said period 
of three months final judgment shall 
be entered as of course upon said de- 
cision or report unless for sufficient 
cause the court in the meantime shall 
have otherwise ordered.’’ Phillips v. 
Phillips, 45 Mise. 232, 233, 92 NYS 78. 
(4) An agreement that final judgment 
should not be entered until attorneys’ 
fees are paid is not sufficient cause 
for a delay of over two years. Kel- 
logg v. Kellogg, i71 NYS 39. 

48. Grant v. Grant, (N. J. Ch.) 92 
A 791. See State v. Wolfe, 63 Fla. 
290, 58 S 841; Hancock v. Hancock, 55 
Fla. 680, 45 S 1020, 15 LRANS 670 
(both holding that in a suit for di- 
vorce, even if defendant fails to ap- 
pear, the courts must proceed with 
the same formality as if he was pres- 
ent, maintaining the keenest opposi- 
tion, and the entry of a decree pro 
confesso amounts to but little). See 
also supra § 379. 

49. U. S.—Bennett v. Bennett, 208 
U. S. 505, 28 SCt 356, 52 L. ed. 590. 

Cal.—Rehfuss vy. Rehfuss, 169 Cal. 
86, 145 P 1020. 

Ida.—Hamilton y. Hamilton, 21 Ida. 


672, 123 P 630. 
Nihell, 161 Tl. A. 


Tll.—Nihell v. 
589. 

N. J.—Grant v. Grant, (Ch.) 92 A 
791, 793 [quot Cyc]. 

N. Y.—Fox v. Fox. 143 App. Div. 
483, 127 NYS 989; Mott v. Mott, 134 
App. Div. 569, 119 NYS 483; Hender- 
son v. Henderson, 83 App. Div. 449, 82 
NYS 444; Hamilton v. Hamilton, 29 
App. Div. 331, 51 NYS 365; Schoeller 
v. Schoeller, 161 NYS 399 [aff 177 
App. Div. 948 mem, 164 NYS 1113 


mem]. 
Okl.—Rodgers v. Nichols, 15 Okl. 
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seems valid.® 


The opening 


579, 586, 83 P 923 [cit Cyc]. 

“The ordinary strict rules... re- 
lating to the opening of defaults is 
not applied in matrimonial actions.” 
Schoeller v. Schoeller, 161 NYS 399, 
400 [aff 177 App. Div. 948 mem, 164 
NYS 11138 mem]. 

[a] The reason why the strict 
rules relating to defaults should not 
be applied to actions for divorce is 
because of the vigilance of the courts 
to prevent collusion and because of 
the general interest of the state in 
the preservation of the matrimonial 
status of its citizens. Fox v. Fox, 
143 App. Div. 483, 127 NYS 989. 

[b] Slight showing is sufficient to 
justify setting aside a default judg- 
ment of divorce, for the state is also 
interested. Rehfuss v. Rehfuss, 169 
Cal. 86,.145 P 1020. 

[c] Where the showing is suffi- 
cient to create a doubt as to the pro- 
priety of the decree, a default decree 
of divorce should in the sound dis- 
cretion of. the court be set aside. 
Nihell v. Nihell, 161 Ill. A. 589. 

50. Bennett v. Bennett, 208 U. S. 
505, 28 SCt 356, 52 L. ed. 590; Cottrell 
vin Cottrell, ~83). Cals (457, 123. Pi 5315 
Knauer v. Knauer, 121 App. Div. 750, 
106 NYS 490 (court should require 
payment of alimony to date as a con- 
dition precedent); Weidner v. Weid- 
ner, 85 Hun 4232, 32 NYS 894; Schoel- 


ler v. Schoeller, 161 NYS 399 [aff 177. 


App. Div. 948 mem, 164 NYS 1113 
mem]. 

{a] Payment of costs, when not 
required.—On a wife’s motion to open 
a default judgment on the ground 
that the summons and complaint had 
not been served upon her, the court 
finding that service had been made, 
it was not within the court’s discre- 
tion upon opening the default to re- 
quire as a condition thereof payment 
of costs and disbursements to date 
and motion costs, it being a mere 
sham to give her a right to defend 
her honor only on condition of a pay- 
ment she was unable to make, and she 
being lawfully dependent on plaintiff 
for her support. Fox v. Fox, 143 App. 
Div. 483, 127 NYS 989. 

51. See statutory provisions; and 
Day v. Nottingham, 160 Ind. 408, 66 
NE 998 (Burns Rev. St. [1901] § 
1042); Bacon v. Bacon, 68 W. Va. 747, 
70 SE 762. 

52. Ill—Lawrence vy. Lawrence, 73 
a 577; Hazard v. Hazard, 205 Ill. A. 

Kan.—Hemphill v. Hemphill, 38 
Kan. 220, 16 P 457; Lewis v. Lewis, 
i5 Kan. 181. 

Ky.—Hughes v. Hughes, 162 Ky. 
505, 172 SW 960; Meyar v. Meyar, 3 
Metc. 298. 

Mo.—Smith v. Smith, 20 Mo. 166; 
Burnes vy. Burnes, 61 Mo. A. 612. 

Nebr.—O’Connell v. O’Connell, 10 
Nebr. 390, 6 NW 467. 

Or-—TPaylorsy-5 Taylors sGlaOrecbe 
121 P 431, 964. 

_ [a] In New York a provision, fix- 
ing a time wherein a defendant, “ex- 
cept in_ an action for divorce,” may be 
allowed to come in and defend where 
service of Summons was by publica- 
tion, does not deprive the courts of 
power to open a default in a divorce 


[§ 409] b. Existence of Defense. 
to justify opening a default it should be made to ap- 
pear by affidavit or otherwise, as directed by stat- 
ute or rules of practice, that if the default is opened, 
there is likelihood of a different result being 
reached,°* although it seems that the rule will not be 


/ SW 643. 
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though some authorities deny this rule.°* When not 
regulated by statute the rule in chancery that it 
rests in the sound discretion of the court to relieve 
defendant of the consequences of his default will ap- 
ply; but a wife cannot be granted an allowance 
to maintain a proceeding to set aside a decree which 


Ordinarily 


case where a summons was so served. 
Brown v. Brown, 58 N. Y. 609. 

53. Warle v. Karle, 91 Ind. 27; Hoff- 
man v. Hoffman, 15 Ind. 278; Mc- 
Quigg v. McGuigg, 13 Ind. 294; Wool- 
ley v. Woolley, 12 Ind. 663; McJunkin 
v. McJunkin, 3 Ind. 30; Tollefson v. 
Tollefson, 137 Iowa 151, 114 NW 
631; Whitcomb v. Whitcomb, 46 Iowa 
437; Gilruth y. Gilruth, 20 Iowa 225; 
ees v. Metler, 32 Wash. 494, 73 P 
Dabs 

[a] In Ohio the statute providing 
for the opening of judgments when 
rendered without other notice than by 
publication has no application to di- 
vorce cases. Casto v. Casto, 30 Oh. 
CirsCty 965-10 Oha Cir Ct, Ne iSse2695 
Hpstein v. Epstein, 17 Oh. Cir. Ct. N. 
S. 29; Solomon v. Solomon, 4 Oh. Cir. 
Gt-2NSUSS 321. .Contras Mulligannives 
Mulligan’ (310 Oh.) Cir: UCt.) 89> dL Ones 
Cir. Ct. N. S. 585; Van Derveer v. Van 
Derveer, 11 Oh. Dec. (Reprint) 828, 30 
CincLBul 96. 


54. Fla.—Spencer v. Spencer, 61 
Fla. 777, 55 S 71. 
Ida.—Darwin v. Darwin, 27 Ida. 


303, 149 P 467, 471 [quot Cyc]. 

Ill—Bowman v, Bowman, 64 Ill. 
18. 

fowa.—Erickson v. Erickson, 147 
NW 737. 

Md.—Foxwell v. Foxwell, 122 Md. 
263, 89 A 494. 

Minn.—Bunderman y. Bunderman, 
117 Minn. 366, 1385 NW 998. 

R. I.—Wolfe v. Wolfe, 104 A 689; 
White v. White, 86 A 552. 

Wis.—Lessig v. Lessig, 136 Wis. 
403, 117 NW 792. 

[a] Thus refusal to vacate a de- 
fault judgment in an action for di- 
vorce, because of an alleged oral 
agreement to continue the case over 
the term, which plaintiff’s counsel de- 
nied, was not an abuse of discretion. 
Erickson v. Erickson, (lowa) 147 NW 
G37. 

55. Hazard v. Hazard, 197, Ill.) A. 
612; Wilson v. Wilson, 49 Iowa 544. 
See also infra § 542. 

56. Ark.—Womack v. Womack, 73 
Ark. 281, 838 SW 937, 1136. ; 

Ida.—Hamilton v. Hamilton, 21 Ida. 
672, 682, 123 P 630 [quot Pittock v. 
Buck, 15 Ida. 47, 52,96 P 212]. 

Ill—Whittaker v. Whittaker, 151 
Tll. 266, 37 NE 1017. 

Ind.—Keller v. Keller, 139 Ind. 38, 
38 NE 337. 

Ky.—Carr y. Carr, 92 Ky. 552, 18 
SW 453, 13 KyL 756, 36 AmSR 614. 

Mich.—Paynton vy. Paynton, 194 
Mich. 504, 160 NW 837. 

N. Y.—Blank vy. Blank, 107 N. Y. 
91. 13 NE 615; Maguire v. Maguire, 75 
App. Div. 534, 78 NYS 312; Schoeller 
v. Schoeller, 161 NYS 399 [aff 177 
App. Div. 948 mem, 164 NYS 1113 
mens Everett v. Morrison, 21 NYS 

Tex.—Wade v. Wade, (Civ. A.) 180 


_ {a] Thus where personal service 
is admitted and adultery charged is 
not denied by defendant except by 
stating that she has “a good and 
valid defense,” and no affidavit of 
merits or proposed answer is pre- 
sented, the default should not be 
opened. Maguire v. Maguire, 75 App. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 409-4127 
vigorously applied in actions for absolute divorce 
on the ground of adultery,57 and some authorities 
even hold that a motion to set aside a default need 
not be supported by an affidavit of merits.5* A de- 
eree nisi entered after failure to defend need not be 
opened where there is no question of any collusion 
or imposition on the court, or any other reason why 
the court in its control over divorce, should, in the 
public interest, direct or allow inquiry or proofs as 
to the defense.5? 

[§ 410] c. Laches and Limitations. An appli- 
cation for opening a default should be made within 
the time prescribed by the statute,®° and, except 
where the default judgment was rendered by a court 
without jurisdiction,®*! any unreasonable delay in 
making the application, unless excused, will preclude 
the granting of relief.°? 

[§ 411] d. Hffect of Remarriage or Death, The 
courts are reluctant to open a default decree where, 
since the rendition thereof, plaintiff has remarried,** 
or died.6¢ But where the court did not obtain juris- 
diction over defendant the fact of plaintiff’s re- 
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marriage has no weight against setting aside the de- 
eree;®° and it seems that the fact of plaintiff’s. re- 
marriage will be given little weight where defendant 
applies. to have the default set aside promptly after 
learning of such marriage,°® where immediate no- 
tice is given plaintiff’s counsel that a motion will be 
made to open the default,®” or where plaintiff was 
euilty of fraud in obtaining the order for publica- 
tion of summons;°* and under some statutes where 
service is by publication only, the right to set aside 
the default exists for a certain period, within which 
an application may be made notwithstanding plain- 
tiff’s remarriage.*® So too a default decree of di- 
vorce may be set aside after the death of plaintiff 
where proper grounds therefor exist and are made 
to appear to the court.” 

[§ 412] e. Grounds. A default decree may be 
set aside where defendant’s failure to answer or to 
attend the trial was due to sickness,* to the fault 
of his or her attorneys,’? to a miscarriage of the 
mails,”* to the calling of the case for trial out of its 
regular order on the docket,’* or where due to fraud*® 


IDE eS HIG GNM Sy ee 

[bob] The burden of proof is on de- 
fendant to’ show that the decree 
against him ought not to have been 
made and that it should be vacated 
for that reason. Whittaker v. Whit- 
taker, 151 Ill. 266, 37 NE 1017. 

{e] In Indiana defendant must 
come into court and set forth some 
meritorious defense to the action and 
also show by affidavit that he had no 
knowledge of the suit in time to get 
into court and make his defense. Kel- 
ler v. Keller, 139 Ind. 38, 38 NE 337. 

57. Hamilton v. Hamilton, 29 App. 
Div. 331, 333, 51 NYS 365 (‘‘Although 
the rule is that a default will not be 
opened to permit a defense to be in- 
terposed which is not meritorious, it 
will be found that it has not been 
vigorously applied in actions for ab- 
solute divorce, but on account of the 
bearing that such acticns have upon 
the status of the parties and their off- 
spring, it has been the frequent prac- 
tice of the court to open defaults 
and, upon application, permit either 
party to defend against charges of 
adultery. It has rarely been denied, 
except in cases where there has been 
laches, or where some other facts are 
made to appear from which it can 
be seen that injustice would result 
from permitting the opening of such 
a default’). 

58. Cottrell v. Cottrell, 83 Cal. 457, 
23 P 531; McBain v. McBain, Weal. 
507, 20 P 61; Grant vy. Grant, 84 N. J. 
Eq. 81, §2 A 791 

[a] Reason for rule.—‘“These are 
not cases in which the usual tests of 
surprise and merits are required to 
be shown in order to secure the open- 
ing of a default with leave to plead. 
They are not cases which concern 
alone the parties, between whom the 
court is impartial and indifferent; but 
are cases, to which the state is a 
party, whose interest the court at all 
times will save and protect.... In 
my juigment a defendant who comes 
forward and says he desires to de- 
fend a case for divorce should be 
given an opportunity to do so at any 
moment before the chancellor’s sig- 
nature is actually affixed to the final 
decree.” Grant v. Grant, (N. J. Ch.) 
92 A 791, 793 (per Lewis, V. C.). 

59. Gabriel v. Gabriel, 86 N. J. Eq. 
6, 97 A 495 

60. Ariz.—Crook v. Crook, 170 P 
280. 

Cal.—Bancroft v. Bancroft, 173 P 
582; Barron y. Barron, 8 Cal. Unrep. 
Cas. 345, 96 P 278. 

P I]l.—Lawrence v. Lawrence, 73 Ill. 
577. 

Kan.—Hemphill v. Hemphill, 38 
Kan. 220, 16 P 457. 

Mich.—McWilliams v. Lenawee Cir. 
Judge, 142 Mich. 226, 105 NW 611. 


Nebr.—Schafer v. Schafer, 71 Nebr. 
708, 99 NW 482. 

N. Y.—Amory v. Amory, 29 N. Y. 
pa 514, 3 AbbPrNS 16, 33 HowPr 

[a] Default not “regularly en- 
tered.”—Where a bill contained no 
affidavit that there was no collusion 
between the parties, as required un- 
der the Michigan statute, a default 
entered on nonappearance of defend- 
ant was not “regularly entered,’ un- 
der a court rule providing that, in 
cases where personal service shall 
have been made and _ proceedings 
taken after default, the default shall 
not be set aside unless the applica- 
tion shall be made within six months 
after the default is “regularly en- 
tered,” and was therefore subject to 
vacation after that time. McWilliams 
v. Lenawee Cir. Judge, 142 Mich. 226, 
105 NW 611. 

{b] Decree obtained by fraud. — 
Where a divorce decree is obtained 
on defendant’s default, she could 
not appeal, and hence was en- 
titled to file a petition to set such 
decree aside on the ground of fraud, 
although the time to appeal had ex- 


pired. Jones v. Jones, 82 N. J. Eq. 
558, 89 A: 29° 
61. Belknap v. Belknap, 154 Iowa 


213, 134 NW 734 (a default judgment, 
absolutely void for want of jurisdic- 
tion, may be attacked by defendant at 
any time, by either direct or col- 
lateral proceeding). 

62. Ark.—Vanness v. Vanness, 128 
Ark. 543, 194 SW 498. 

Ill.—Whittaker v. Whittaker, 151 
Tll. 266, 37 NE 1017; Hazard v. Haz- 
Brdy20 52 Ll eeA 562, 

Iowa.—Hurley v. Hurley, 117 Iowa 
621, 91 NW 895. 

Mich.—Long v. Long, 59 Mich. 296, 
26 NW 520. 

Nev.—Miller v. Miller, 37 Nev. 257, 
142 P 218. 

N. J.—Gans v. Gans, 77 N. J. Eq. 
309, 76 A 234 (laches and waiver); 
Watkinson v. Watkinson, 67 N. J. Eq. 
142, 58 A 384. 

[a] Delay in bringing on motion 
ror hearing.—Plaintiff may not com- 
plain that defendant, after motion to 
open the default and set aside the 
decree, did not bring it on sooner for 
hearing, 
first opportunity at which the regular 
judge, who granted the decree, was 
present, although, at his request, a 
judge of another district had been sit- 


ting. Miller v. Miller, 837 Nev. 257, 
142 2s. 
{[b] No laches, — (1) Defendant 


was not guilty of laches barring her 
suit to annul the decree against her, 
where it was brought a few days aft- 
er she learned of it, and three months 
after it was obtained, although plain- 


she having done so at the. 


tiff married another eight days after 
obtaining it, and this was generally 
known. Vanness v. Vanness, 128 Ark. 
543, 194 SW 498. (2) Defendant is 
not barred from relief against the 
decree for complainant, void because 
complainant, as well as defendant, 
had no domicile or residence in the 
state, and defendant, served outside 
the state, made no appearance, al- 
though no steps were taken for the 
relief until four years after rendition 
of the decree, during which time such 
complainant remarried, such defend- 
ant having been most of that time 
ignorant of the decree and of the re- 
marriage, and ignorant of her remedy 
and too poor to employ counsel. Wat- 
kinson v. Watkinson, 67 N. J. Eq. 142, 
58 A 384. 

63. Whittaker v. Whittaker, 151 
Ill. 266, 37 NE 1017; Scase v. Johnson, 
130 Ill. A. 35; Day v. Nottingham, 180 
Ind. 408, 66 NE 998; Summers v. 
Summers, 146 Ky. 653, 143 SW. 27. 
See Von- Rhade- v. Von Rhade, 2 
Thomps. & C. (N. Y.) 491 (where the 
judgment was allowed to stand for 
the protection of the person whom 
plaintiff had married until it was 
proved by defendant that plaintiff 
was not entitled to the divorce). 

64. Day v. Nottingham, 160 Ind. 
408, 421, 66 NE 998. 

“In such cases ... the application 
to set aside must be timely made, and 
must present a strong case of fraud, 
in order to justify the court in dis- 
turbing the judgment.” Day v. Not- 
tingham, supra. 


65. Lockwood v. Lockwood, (Ariz.) 
168 P 50r. 
66. Vanness v. Vanness, 128 Ark. 


543, 194 SW 498. 

67. Scripture v. Scripture, 70 Hun 
432, 24 NYS 3801 (remarriage before 
the lapse of a reasonable length of 
time within which to make the mo- 


tion). 

68. Evans v. Evans, 60 Or. 195, 118 
12. ilies 
gree Lawrence v. Lawrence, 73 Ill. 

70. See infra § 412. 

71. Jewell v. Jewell, 96 App. Div. 
633, 89 NYS 166; Henderson v. Hen- 
derson, 83 App. Div. 449, 82 NYS 

72. Simpkins v. Simpkins, 14 Mont. 


386, 36 P 759, 48 AmSR 641; Gans v. 
Gans, (N. J. Ch.) 76 A 234; Nichells 
v. Nichells, 5 N. D. 125, 64 NW 73, 
57 AmSR 540, 33 LRA 515. 


eae Walrad v. Walrad, 55 Ill. A. 
74, Bostwick v. Bostwick, 73 Tex. 


182, 11 SW 178. 

75. Ark—vVanness v. Vanness, 128 
Ark. 543, 194 SW 498. 
PT i es v. Bell, 97 Kan. 616, 156 
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or collusion,’® provided the moving party is acting 
from good motives and not for any expected person- 
al advantage;77 and in some jurisdictions ‘‘excusa- 
ble neglect’’ is a statutory ground for setting aside a 
default decree.”® So it is ground for opening the de- 
fault where there has been no service of process,’® 
or an invalid service.*° Hence, a decree granted on de- 
fault may be set aside after a defective substituted 
service,S! or where the order for such service was 
based on a false affidavit,*? although it has been held 
that if notice has been given defendant substantially 
in compliance with the statute, the default will not 
be opened merely because the affidavit is defective or 
false in part;** and it has also been held that where 
defendant does not ask leave to answer the only ques- 
tion is whether the affidavit is sufficient to call for 
A default decree which also ad- 


judicial action.** 
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judicates the property rights of the parties may also 


Nebr.—Schafer v. Schafer, 71 Nebr. 
708, 99 NW 482. 

N. J.—Jones v. Jones, 83 N. J. Ea. 
571, 91 A 819. 

N. Y.—Helmes v. Helmes, 24 Misc. 
125, 52 NYS 734. 

Oh.—Mulligan v. Mulligan, 31 Oh. 
Ci Cres onulle Ole Cire CtryN. is. 
585. 

Wash.—McDonald v. McDonald, 34 
Wash. 293, 75 P 865. 

[a] Thus (1) a wife’s petition to 
open a decree in favor of the husband 
should be granted when she failed to 
defend the suit because of her belief, 
induced by messages from the hus- 
band, that the suit would be with- 
drawn. Womack v. Womack, 73 Ark, 
281, 83 SW 9387, 1136; Jones v. Jones, 
Bonen. DOr ols) Olu An BLOL (2) A 
decree of divorce obtained by a hus- 
band on false testimony will be va- 
cated on the wife’s application ir- 
respective of the wife’s excuse for 
her default. Jones v. Jones, 83 N. J. 
Wg. b71; On A819: 

76. Rehfuss v. Rehfuss, 169 Cal. 
86, 145 P 1020; Singer v. Singer, 41 
Barb. (N. Y.) 139; Henderson v. Hen- 
derson, 32 N. D. 520, 156 NW 245. 

77. Hubbard v. Hubbard, 19 Colo. 
13, 34 P 170. See also infra § 423. 

78. Rehfuss v. Rehfuss, 169 Cal. 
86, 145 P 1020; Hendrix v. Hendrix, 
101 Wash. 535, 172 P 819. ¥ 

[a] Excusable neglect is suffi- 
ciently shown where a husband, who 
was seeking divorce, represented to 
his wife that if she contested his 
charges and made _  countercharges 
their minor child would be given into 
the custody of a public institution 
and she could never see it, and her 
attorney corroborated him. Rehfuss 
v. Rehfuss, 169 Cal. 86, 145 P 1020. 

79. Townsand v. Townsand, 21 Ill. 
540; Miller v. Miller, 37 Nev. 257, 
142, P 218. See also supra §§ 243, 
407. 

[a] Proof of service—(1) The 
general rule that a return of process 
made by a public officer cannot be 
contradicted does not always apply; 
and where service is shown to have 
been defective, the court may, to pre- 
vent irreparable injury, open defend- 
ant’s default and permit him to an- 
swer on the merits. Brown v. Brown, 
59 Ill. 315. (2) Where proof of ser- 
vice of the summons, complaint and 
notice in an action for divorce is full 
and satisfactory, and the affidavits 
read in opposition to a motion to set 
aside the judgment clearly prove such 
service, and the falsity of the af- 
fidavits of the moving party, the mo- 
tion should be denied. Provost v. 
Provost, 18 NYS 896 [aff 135 N. Y. 
660 mem, 32 NE 648 mem]. 

80. Lockwood v. Lockwood, (Ariz.) 
168 P 501; Miller v. Miller, 37 Nev. 
257, 142 P 218. See also supra 
§ 258. 

fa] In California an order for 
publication of summons is void un- 


less it appears by affidavit that the! 


defendant is a nonresident, or has 
departed from the state, or cannot be 
found therein, and unless it also ap- 
pears by such affidavit, or by the 
verified compiaint on file, that a cause 
of action exists against the defend- 
ant, or that he is a necessary or 
proper party. Lima v. Lima, 26 Cal. 
A PA men va a 

81. Patterson v. Patterson, 57 Kan. 
275, 46 P 304; Miller v. Miller, 37 Nev. 
257, 142 P 218; Hague v. Hague, 79 
Or. 646, 156 P 277; Smith v. Smith, 3 
Or. 363. See also supra § 250. 

[a] Failure to receive copies of 
the summons and complaint mailed, 
(1) without fault of the defendant, is 
ground for setting aside the default. 
Miller v. Miller, 37 Nev. 257, 142 P 
218. (2) Especially where it results 
from plaintiff’s failure to make prop- 
er effort to learn defendant’s address. 


aes v.. Hague, 79 Or. 646, 156 P 
82. Parramore v. Parramore, 61 


Fla. 701, 55 S 795; Elmgren vy. Elm- 
gren, 25 R. I. 177,55 A $22; Hyvans 
v. Evans, 60 Or. 195, 118 P 177. 

83. Day v. Nottingham, 160 Ind. 
408, 66 NE 998. 

84. Peterson v. Peterson, 15 S. D. 
462, 90 NW 136. 


85. Lima v. Lima, 26 Cal. A. 1, 147 
P2335 Lol ee ’ 
AN Eacutt v. Eacutt, 197 Ill. A. 
338 Eacutt v. Eacutt, 197 Ill. A. 
88. Sapp v. Sapp, 34 Oh. Cir. Ct. 


652, 14 Oh. Cir, Ct. N. S. 269; Bascom 
V.isascom, (Oh, (Pi, (it, 125 (both 
holding that where the statute makes 
no provision for contesting a decree 
the decree fixes the status of the 
parties eo instanti and thereafter the 
court has no power to change or 
modify it). 

89. See infra § 414. 

90. See infra § 428. 
oes Ariz.—Crook v. Crook, 170 P 

Ark.—Pryor v. Pryor, 88 Ark. 302, 
114 SW 700, 129 AmSR 102; Womack 
v. Womack, 73 Ark. 281, 83 SW 937. 

Del.—Senn y. Senn, 28 Del. 259, 92 
A 987. 

Fla.—Parramore y. Parramore, 61 
Fla. 701, 55 S 795. 
Pee pope oS vy. Danforth, 105 Til. 
_ Ind.—Nicholson y. Nicholson, 113 
Ind. 131, 15 NE 223. 

lowa.—Todhunter v. DeGraff, 164 
Iowa 567, 146 NW 66. 

Kan.—Comstock v. Adams, 23 Kan. 
513, 33 AmR 191. 

Ky.—Droste v. Droste, 138 Ky. 53, 
127 SW 506. 

Me.—Barber v. Barber, 115 Me. 327, 
98 A 822. 

Md.—Galloway v. 125 
Md. 511i, 94 A 97. 

Mass. —Edson vy. Edson, 108 Mass. 
590, 11 AmR 393. 

Mich.—Van Slyke y. Van Slyke, 186 
Mich. 324, 152 NW 921; Hekkema v. 


Galloway, 


For later cases, developments and changes in 


—l. In General. 
the contrary,** the general rule is that a court having 
jurisdiction of divorce cases may for good cause 
shown,*® upon due proceedings,®® set aside or modify 
its own judgment or decree of divoree,®* on its own 
motion,” or on the application of the party against 
whom it was obtained.®? According to many authori- 


(§§ 412-413 


be reopened after the death of plaintiff to deter- 
mine whether the court erred in such adjudication.*® 
| A decree upon default will not be vacated to allow 

defendant to set up a defense to the bill in a matter 
not set up by answer;** nor will it be vacated on the 
ground of newly discovered evidence where it is not 
shown that the evidence could not by reasonable 
diligence have been discovered in time for the hear- 


D. Setting Aside Judgment or Decree 


While there is some authority to 


Kalamazoo Cir. Judge, 184 Mich. 646, 
151 NW 629. 

Minn.—Scribner vy. Scribner, 93 
Minn. 195, 101 NW 163. But see La 
Fond v. La Fond, 102 Minn. 344, 113 
NW 896. 

Mo.—Dorrance v. Dorrance, 257 Mo. 
317, 165 SW 783. 

Nebr.—Blakely v. Blakely, 166 NW 
259; Everson v. Everson, 101 Nebr. 
705, 164 NW 717. 

N. H.—Carpenter v. Carpenter, 101 
A 628, 


Oh.—Solomon y. Solomon, 26 Oh.- 
CiPe ets Or 
Be ao satee: vy. Merrell, 170 P 
55. 


Pa.—Allen vy. Maclellan, 12 Pa. 328, 
51 AmD 608. 

R. I.—Johnston v. Johnston, 387 
R. I. 362, 92 A 983. 

W. Va.—Chapman y. Chapman, 70 
W. Va. 522, 74 SE 661. 

Wis.—Weber v. Weber, 153 Wis. 
132,140 NW 1052, 45 LRANS 875, Ann 
Cas1914D 593. 

See also cases infra notes 92-95; 
and infra §§ 414, 415. 

[a] In Washington (1) while the 
court may vacate the decree (Ander- 
son v. Anderson, 97 Wash. 202, 166 P 
60; Ruge v. Ruge, 97 Wash. 51, 165 P 
10635 URATSLTE. 72-"= Pringler wv- 
Pringle, 55 Wash. 93, 104 P 135; Gra- 
ham v. Graham, 54 Wash. 70, 102 P 
891, LRA1917B 405, 18 AnnCags 999), 
(2) it has no power to modify it to 
meet the changed conditions of the 
parties or property unless the power 
to do so has been reserved (Ander- 
s50n v. Anderson, supra; Ruge v. Ruge, 
supra). 

[b] In New York, (1) where sep- 
aration for a limited time has been 
decreed and the period has expired, 
the authority of the trial court is ex- 
hausted and it cannot modify its de- 
cree and declare a permanent separa- 
tion. Pollitzer v. Pollitzer, 178 App. 
Div. 744, 165 NYS 953. (2) Failure 
of the unsuccessful party to appeal 
does not empower the court to mod- 
ify such decree. Pollitzer v. Pol- 
litzer, supra. (3) Where the parties 
appear and consent that the action 
be regarded as taken in a new action 
for separation, new findings must be 
made before the decree of permanent 
separation may be entered. Pollitzer 
v. Pollitzer, supra. 

92. Claudius vy. Melvin, 146 Cal. 
257, 79 P 897; Grannis v. San Fran- 
cisco Super. Ct., 146 Cal, 245, 79 P 
891, 106 AmSR 23; Todhunter vy. De- 
Graff, 164 Iowa 567, 146 NW 66; Bar- 
ber’ vi ~Barber}) 15s Mer S27 ooeen 
822; Pringle v. Pringle, 55 Wash. 93, 
104 P 135; Weber v. Weber, 153 Wis. 
132, 140 NW 1052, 45 LRANS 875, Ann 
Cas1914D 593; Brown v. Brown, 53 
Wis. 29, 9 NW 790. 

93. Claudius v. Melvin, 146 Cal. 
257, 79 P 897; Grannis v. San Fran- 
cisco Super. Ct., 146 Cal. 245, 79 P 
891, 106 AmSR 238; Van Slyke v. Van 
Slyke, 186 Mich. 324, 152 NW 921. 


a a ee ee ee 
the law see cumulative Annotations, same title, page and note number 
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ties, however, this power of the court is limited to 
the term at which the judgment was rendered,®** or 
until the time fixed by statute when the decree be- 
It has been held that the power of 
the court to set aside its decree cannot be defeated 
or taken away by any agreement or stipulation be- 
tween the parties,°®> and a statute forbidding re- 
view of a decree will not be construed so as to de- 
prive a court of its power to vacate such a decree 
Decrees, however, will 
not be readily set aside,®* especially in jurisdictions 
where the parties to the action are permitted to 
The court may in its discretion, as 
in other cases,! impose terms on the applicant ? and 
its discretion will not be interfered with unless there 
is a gross and manifest abuse thereof.’ 

[§ 414] 2. Grounds for Relief *—a. In General. 
A judgment or decree has been set aside upon vari- 
ous grounds besides fraud,> and jurisdictional de- 
fects,® as for instance, insufficiency of the pleading 


comes final.%® 


upon equitable grounds.°* 


marry again.°® 


94. I1l.—Danforth v. Danforth, 105 
Ill. 603; Guggenheim v. Guggenheim, 
189 Ill. A. 146,°151; Botts v. Botts, 
142 Ill, A. 216. 

Ind.—Foote v. Foote, 53 Ind. A. 
673, 102 NE 398. 

Ky.—Droste v. Droste, 138 Ky. 53, 
127 SW 506; Hendrix v. Hendrix, 76 
SW 165, 25 KyL 632; Greer v. Greer, 
76 SW 166, 25 Kyl 655 [reh den 77 
SW (03, 25 Kyl 1247]; Ficener v. 
Ficener, 3. SW 597, 8 KyL 867. 

Me.—Barber v. Barber, 115 Me. 327, 
98 A 822. 

Mass.—Carley v. Carley, 7 Gray 
545; Greene vy. Greene, 2 Gray 361, 61 
AmD 454. 

Nebr.—Howell v. Howell, 89 Nebr. 
243, 131 NW 216; Winder v. Winder, 
86 Nebr. 495, 125 NW 1095: Schafer 
v. Schafer, 71 Nebr. 708, 99 NW 482. 

N. H.—Carpenter y. Carpenter, 101 
A 628 (recognizing rule). 

Oh.—Solomon vy. Solomon, 26 Oh. 
Cir. Ct. 307; Parrish v. Parrish, 9 Oh. 
St. 534, 75 AmD 482. . 

W. Va.—Chapman vy. Chapman, 70 
iW. Val 522," 74" SH 661°" Bacon Vv. 
Bacon, 68 W. Va. 747, 70 SE 762. 

Wis.—Grakham v. Graham, 149 Wis. 
602, 136 NW 162; Brown v. Brown, 53 
Wis. 29, 9 NW 790; R— v. R—, 20 
Wis. 331. , 

[a] But formerly in Kentucky the 
court could annul a divorcee decree 
after the term upon the petition of 
both of the parties. Sebastian v. 
Rose, 135 Ky. 197, 122 SW 120; Meyar 
v. Meyar, 3 Metce. (Ky.) 298. See also 
Haley v. Haley, 13 Ky. Op. 877, 879 
(whera it was said that “perhaps” it 
has power to vacate a decree at a 
subsequent term “by the consent of 
the parties or upon the ground that 
it was procured by fraud’’). : 

[b] In Oklahoma the District 
Court is without jurisdiction to set 
aside and vacate a final judgment or 
decree of divoree, after the expira- 
tion of the term at which it was ren- 
dered, except for the reasons and in 
the method provided by the statute. 
Merrell v. Merrell, 170 P 1155. 

[ec] Decision reserved.—Where the 
eourt suspended a decree of divorce 
for thirty days within which time a 
motion to vacate the decree and for 
rehearing was allowed, and upon the 
hearing of such motion decision was 
reserved, the case remained open and 
the court had jurisdiction at a subse- 
quent term to grant the motion and 
vacate the decree. ‘Carpenter v. Car- 
penter, (N. H.) 101 A 628. 

{d] The ecclesiastical rule (1) 
was that a decree against the validity 
of a marriage was never final but 
was forever open to revision and re- 
versal. Meadows v. Kingston, Ambl. 
756, 27 Reprint 487; Bowzer v. Rick- 
etts, 1 Hagg. Const. 213; Morris v. 
Webber, 2 Leon. 169, 74 Reprint 449; 
Poynter Mar. & Div. p 157. (2) But 
the decree was pending on the tem- 
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dered.11 


aside where the 


submitted.?® 


poral courts until 
ecclesiastical court. Prudham vy. 
Phillips, Ambl. 763, 27 Reprint 490; 
Meddowcroft v. Huguenin, 8 Curt. 
Eecl. 403, 7 EngHccl 438, 4 Moore P. 


set aside in the 


C. 386, 13 Reprint: 352; Norton v. 
oom 3 Phillim. 147, 1 EngEccl 
3 


95. Blakely v. Blakely, (Nebr.) 166 
NW 259; Everson v. Everson, 
Nebr. 705, 164 NW 717 (both holding 
that where by statute the decree does 
not become final until six months 
after the entry thereof except for the 
purpose of review by proceedings in 
error or by appeal the court has 
power to set aside the decree any 
time before expiration of the six 
months after its entry). 

[a] Statutes suspending operation 
of decree and forbidding remarriage 
within a limited time after entry 
give courts’ absolute control over 
their decrees during the period speci- 
fied. White v. White, 167 Wis. 615, 
168 NW 704. 

96. Comstock v. Adams, 23 Kan. 
513, 383 AmR 191 (where a divorce is 
wrongfully obtained a subsequent 
agreement between the parties that it 
shall not be disturbed is against pub- 
lic policy and void). But see La Fond 
v. La Fond, 102 Minn. 344, 113 NW 
896 (holding that in an action by a 
husband for absolute divorce where 
the wife sought to be restored to 
possession of personal property un- 
der the control of plaintiff and plain- 
tiff served notice of dismissal, but no 
judgment was entered and subse- 
quently by stipulation the case was 
put on the trial calendar, and an ab- 
solute divorce was entered which de- 
fendant moved to set aside and that 
the dismissal be made effective the 
dismissal did not avail, the answer 
seeking affirmative relief and the dis- 
missal, having been practically aban- 
doned the court had no discretion to 
open the final order for judgment). 

97. Earle y. Karle, 91 Ind. 27; Dor- 
rance v. Dorrance, 257 Mo. 317, 165 
SW 783. 


98. Winstone v. Winstone, 40 
Wash, 272, 82 P 268. 

99. Winstone v. Winstone, 40 
eee 272, 82 P 268. See also infra 
§ 455. 

1. See Equity [16 Cyc 516]; Judg- 


ments [23 Cyc 969]. 

2. Hendrix v. Hendrix, 101 Wash. 
B35, 1720 P 819, 

3. Hendrix v. Hendrix, 101 Wash. 
Hod), Lie Slo. 

[a] Abuse of discretion.—An or- 
der, imposing as terms to the prose- 
cution of a petition by a husband to 
vacate a decree that he pay certain 
sums as attorney’s fees and suit 
money, was unwarranted and arbi- 
trary, where all of the community 
property was in the wife’s custody, 
and there was nothing to show that 
the husband had any means what- 
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[19 0. J.] 165 


upon which the divorce was granted,’ or the insan- 
ity of defendant after the decree has been entered ;* 
also where the case was tried at an unusual place 
without notice to defendant or his counsel,? where 
the decree is made final before expiration of the 
statutory period after entry of the interlocutory de- 
cree,'° or where the decree was inadvertently ren- 
Where a decree is, in so far as it purports 
to grant an immediate divorce, void as being entered 
without any interlocutory judgment as required by 
statute,*? the court may vacate so much thereof as 
awards an absolute divorce, leaving the remainder in 
effect as an'interlocutory decree.1® In some jurisdic- 
tions unavoidable casualty or misfortune is made 
a ground for modifying a decree of divoree.!* 
verdict of the jury in a divorce case may be set 


The 


jury was tampered with by plain- 


tiff,1> or where the jury failed to answer the issues 
But a decree of divorce cannot be va- 
cated upon the ground that it was obtained upon in- 


over Pringle v. Pringle, (Wash.) 104 
Poo 

4. Grounds for setting aside de- 
fault decree see supra § 412. 

5. See infra §§ 415, 416. 

6. See infra §§ 417, 418. 

7. Greer v. Greer, 76 SW 166, 25 
KyL 655 [reh den 77 SW 703, 25 
KyL 1247]. 

8. Cohn vy. Cohn, 85 Cal. 108, 24 P 
659 (to permit the guardian to show 
that the misconduct complained of 
was the result of the insanity). 

9. McConkey v. McConkey, (Tex. 
Civ. A.) 187 SW 1100 (where the case 
was tried by a special judge out of its 
regular order in a room other than 
that designated for the trial of causes 
without notice to defendant or his 


counsel). 
xn Senn v. Senn, 28 Del. 259, 92 A 
11. Foote v. Foote, 53 Ind. A. 673, 


102 NE 398; Wales v. Wales, 119 
Mass. 89; Edson v. Edson, 108 Mass. 
590, 11 AmR 393; Dunham v. Dunham, 
82 N. J. Eq. 395, 89 A 281; Merrill v. 
Merrill, 11 AbbPrNS (N. Y.) 75. 

[a] Thus (1) a decree which was 
inadvertently rendered without the 
court considering the question of al- 
lowance to. plaintiff for her expenses, 
including attorney’s fees, in defend- 
ing a cross complaint, and to give 
plaintiff an opportunity to show that 
she was entitled to an allowance for 
expenses incurred in defending such 
eross complaint was properly vacated 
upon motion showing such facts. 
Foote v. Foote, 53 Ind. A. 673, 102 NE 
393. (2) If a final decree of divorce 
is inadvertently entered after the 
death of either of the parties it will 
be vacated. Dunham v. Dunham, 82 
N. J: Hq. 395, 89 A 281; 

12. Claudius v. Melvin, 146 Cal. 
257, 79 P 897; Grannis v. San Fran- 


eisco! Super, Ct 2464 Caliv245 708 
ee 106 AmSR 23. See also supra § 
402. 

13. Claudius v. Melvin, 146 Cal. 


257, 79 P 897; Grannis v. San Fran- 
cisco SupersiCt.,) 146) Calav24 5 aoe 
891, 106 AmSR 23. 


14. Proctor v. Proctor, 22 Oh. Cir. 
Ct. N. S.. 145: 
[a] Construction of  statute.— 


The statute making unavoidable cas- 
ualty or misfortune when a ground 
for modifying a decree of divorce 
has reference to occurrences. of a 
character which prevented the party 
from prosecuting or defending and 
not simply such unavoidable casualty 
or misfortune as prevents the party 
from attending in person the trial. 
Proctor v. Proctor, 22 Oh, Cir. Ct. N. 


S. 145. 

15. McDonnell v. McDonnell, 41 
Pa. Co. 337: 

16. McKenzie v. McKenzie, 153 
N. C. 242, 69 SE 134 (issue sub- 


mitted as to the defendant’s adul- 
tery). 


166 (19 Cah] 


sufficient evidence,” or where the party seeking re- 
lief could not derive any benefit therefrom,'* or be- 
cause of error in awarding incidental relief,’® or for 
mere irregularities which render the decree voidable 
While mistake may be ground for 
having a decree corrected,” it does not ordinarily af- 
ford ground for setting it aside,”* although it may, 
if by reason thereof the case was not heard upon 


but not void.?° 


the merits;2? and where a decree 
granted under a statute which has 


should be set aside.2* But it is no ground for vacat- 
ing a decree, that since the decree plaintiff, by a 


17. Wiemer v. Wiemer, 21 N. D. 
371, 130 NW 1015 (remedy in such 
case is by appeal); State v. Howell, 
77 Wash. 651, 138 P 286. 


18. Hite v. San Francisco Mercan- 
tilemorust: Co: +156) Cal. 765.0106. <P 
102. 

19. Sykes v. Speer, (Tex. Civ. A.) 


112 SW 422. 

[a] Thus the fact that a judg- 
ment erroneously awards a wife a di- 
vorce and damages for personal in- 
juries inflicted by the husband does 
not affect the validity of the portion 
awarding the divorce. Sykes v. Speer, 
(Tex. Civ. A.) 112 SW 422. 

20; Orr v. Orr, 75 .Or. 137, 144 P 
753, 146 P 964 (holding that where 
there was jurisdiction of the par- 
ties and subject matter in a divorce 
suit, the exclusive remedy for ir- 
regularities, consisting of alleged col- 
lusion and improper taking of evi- 
dence and hearing, was by appeal). 

21. Sebree v. Sebree, 109 SW 311, 
33 KyL 114; Osborn v. Osborn, 44 
a J. Eq. 257, 9 A 698, 10 A 107, 14 A 
217. 

22. Keller v. Keller, (Iowa) 166 
NW 69; Hocking v. Hocking, 12 Pa. 
Dist. 82,.26 Pa. Co. 362; Orth v. Orth, 
69 Mich. 158, 37 NW 67; Hendrix v. 
Hendrix, 101 Wash. 535, 172 P 819. 

[a] Thus a decree will not be 
modified or set aside because of de- 
fendant’s misconception of the ef- 
fect thereby produced upon property 


rights. Orth v. Orth, 69 Mich. 158, 37 
NW 67. 
23. Galloway v. Galloway, 125 Md. 


.511, 97 A 97; Owens v. Owens, (N. J. 
Ch.) 66 A 929. 

24. Wales v. Wales, 119 Mass. 89; 
Edson v. Edson, 108 Mass. 590, 11 
AmR 393; Merrill v. Merrill, 11 Abb 
PrNS (N. Y.) 74. 

Holbrook, 


25. Holbrook 
Mass. 568. 

26. Kellow v. Kellow, 1 LehighVal 
LR (Pa.) 202. But see Faulkner v. 
Faulkner, 90 Wash. 74, 155 P 404 
(holding that a decree in favor of a 
husband will not be set aside be- 
cause of his criminal intimacy with 
another woman, where defendant 
wife, although she had knowledge, 
failed to present it as a defense to 
the husband's action). 


Vv: 114 


27. Morris v. Morris, 60 Mo. A. 86. 
28. U. S.—Daniels v. Benedict, 50 
Fed. 347. 


Ala.—Johnson v. Johnson, 182 Ala. 
376, 62 S 706. 

Ariz.—Crook v. Crook, 170 P 280. 

Ark.—Corney vy. Corney, 79 Ark. 
289, 95 SW 135, 116 AmSR 80. 

Fla.—Parramore v. Parramore, 61 
Fla. 701, 55 S 795; Shrader vy. Shrader, 
36 Fla. 502, 18 S 672; Rawlins v. 
Rawlins, 18 Fla. 345. 

Ga.—Gwinn v. Gwinn, 145 Ga. 481, 
89 SE 574. 

Ill.— Field v. Field, 215 Ill. 496, 74 
NE 443; Dunham y. Dunham, 162 Ill. 
589, 44 NE 841, 35 LRA 70; Caswell v. 
Caswell, 120 Ill. 377, 11 NE 342 [aff 
57 Ill. A. 475]; Danforth v. Danforth, 
105 Ill. 603; Slosson vy. Slosson, 192 
Ill. A. 259; Maher v. Title Guarantee, 
etc., Co., 95 Ill. A. 865; Scanlan v, 
Scanlan, 41 Ill. A. 449. 

Ind.—Keller v. Keller, 139 Ind. 38, 
38 NE 337; Brown v. Grove, 116 Ind. 


84, 18 NE 387, 9 AmSR 823; Nichol- | 
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is inadvertently 
been repealed, it 


son v. Nicholson, 113 Ind. 131, 15 NE 
223; Harle v. Earle, 91 Ind. 27 [overr 
McQuigg v. McQuigg, 13 Ind. 294]. 
Ilowa.—Keller v. Keller, 166 NW 
69; Sudbury v. Sudbury, 179 Iowa 
1039, 162 NW 209; Williamson v. Wil- 
liamson, 179 Iowa 489, 161 NW 482; 
Dennis v. Harris, 179 Iowa 121, 153 
NW 343; Todhunter v. DeGraff, 164 
Iowa 56%, 146 NW 66; Lawrence v. 
Nelson, 113 Iowa 277, 85 NW 84, 57 
LRA 583; Klaes v. Klaes, 103 Iowa 
689, 72 NW 777; Rush v. Rush, 48 
Iowa 701; Rouse vy. Rouse, 47 Iowa 
422; Rush v. Rush, 46 Iowa 648, 26 
AmR 179; Whitcomb v. Whitcomb, 46 
Iowa 437; Whetstone v. Whetstone, 31 


lowa 276. 

Kan.—Blair v. Blair, 96 Kan. 757, 
Lbs PP 544: 

La.—O’Rourke v. Lawrence, 132 La. 


710, 61 S 764; Bryant v. Austin, 36 
La. Ann, 808. 

Me.—Lord v. Lord, 66 Me. 265; 
Holmes v. Holmes, 63 Me. 420; Hard- 
ing v. Alen, 9 Me, 140, 23 AmD 549. 

Md.—Foxwell v. Foxwell, 122 Md. 
263, 89 A 494; Gechter v. Gechter, 51 
Md. 187. 

Mass.—Sampson v. Sampson, 223 
Mass. 451, 112 NE 84; Holbrook v. 
Holbrook, 114 Mass. 568; Edson v. 
Edson, 108 Mass. 590, 11 AmR 393; 
"Carley v. Carley, 7 Gray 545; Greene 
v. Greene, 2 Gray 361, 61 AmD 454. 

Mich.—Paynton v. Paynton, 194 
Mich. 504, 160 NW 837; McDonald v. 
McDonald, 190 Mich. 649, 157 NW 449. 

Minn.—Brockman v. Brockman, 133 
Minn. 148, 157 NW 1086; Colby v. Col- 
by, 59 Minn. 432, 61 NW 460, 50 
AmSR 120; Young v. Young, 17 Minn. 
181; True y. True, 6 Minn. 458. 

Miss.—Hester y. Hester, 103 Miss. 
18, 60 S 6, AnnCasi1915B 428. 

Mo.—Mansfield vy. Mansfield, 26 Mo. 
163; McDonald v. McDonald, 175 Mo. 
A, 513, 161 SW 850 (statute prohibit- 
ing review does not affect right to 
set aside for fraud). 

Mont.—Simpkins vy. Simpkins, 14 
Mont. 386, 36 P 759, 43 AmSR 641. 

Nebr.—Blakely v. Blakely, 166 NW 
259; Hard v. Hard, 51 Nebr. 412, 70 
NW 1122; Smithson v. Smithson, 37 
Nebr. 535, 56 NW.300, 40 AmSR 504; 
Wisdom v.‘ Wisdom, 24 Nebr. 551, 39 
NW 594, 8 AmSR 215. 

Nev.—Miller v. Miller, 37 Nev. 257, 
142) Begs; 

N. H.—Folscm vy. Folsom, 55 N. H. 
78; Adams v. Adams, 51 N. H. 388, 12 
AmR 124. 

N. J.—Kearns vy. Kearns, 70 N. J. 
Eq. 483, 62 A 305; Magowan v. Ma- 
gowan, 57 N. J. Eq. 195, 39 A 364 
[rey on other grounds 57 N. J. Ea. 
322, 42 A 330, 783 AmSR 645]. 

N. Y.—Kinnier v. Kinnier, 45 N. Y. 
55, 6 AmR 132; Kerr v. Kerr, 41 N. Y. 
272; Lake v. Lake, 124 App. Div. 89, 


108 NYS 964; Singer v. Singer, 41 
Barb. 139; Mcintyre v. McIntyre, 9 
Mise. 252, 30 NYS 200; Merrill v. 


Merrill, 11 AbbPrNS 74; Bulkley v. 
Bulkley, 6 AbbPr 307; Denton v. Den- 
ton, 41 HowPr 221; Borden v. Fitch, 
15 Johns. 121, 8 AmD 225. 

N. D.—Nichells v. Nichells, 5 N. D. 
125, 64 NW 73, 57 AmSR 540, 33 LRA 
515; Yorke vy. Yorke, 3 N. D. 343, 55 
NW 1095. 

Oh.—Mulligan v. Mulligan, 31 Oh. 


Cir. (Ct. 89, 81" Oh) Cir, 
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change in the law, has been made a competent wit- 
ness to testify to his or her own innocence.*®> Where 
it subsequently appears that at the time an ex parte 
decree was granted libelant was living in open adult- 
ery the decree will be set aside.?® 
not be set aside because facts derogatory to plain- 
tiff’s right to relief are developed in a subsequent 
trial between third persons.” 

[§ 415] b. Fraud or Duress—(1) General Rules. 
Fraud or imposition is universally recognized as a 
sufficient ground for setting aside a decree,”* and a 
decree may be set aside for fraud, although an inno- 


A decree should 


Kredel v. Kredel, 11 Oh. Dec. (Re- 
print) 421, 26 CincLBul 367; Rine v. 
Hodgson, 9 Oh. Dec. (Reprint) 275, 12 
CineLBul 

Okl.—Clay v. Robertson, ‘30 Okl. 
758, 120 P 1102; Rodgers v. Nichols, 
15 Okl. 579,83) PB 923. 

Or.—Evans v. Evans, 60 Or. 195, 
sla besgenn 2 Skirt ‘ 

Pa.—Boyd’s App., 38 Pa. 241; Allen 
v. Maclellan, 12 Pa, 328,51 AmD 608; 
Rogers v. Rogers, 21 Pa.. Dist. 569; 
Weyman v. Weyman, 19 Pa. Dist. 
433; Moffett v. Moffett, 29 Pa. Co. 658; 
Nickerson vy. Nickerson, 13 WklyNC 
210; Peterson v. Peterson, 6 WklyNC 
449: Wanamaker vy. Wanamaker, 10 
Phila. 466; Smith v. Smith, 3 Phila. 
489; Wilt v. Wilt, 2 Dauph. Co. 100; 
Fitch v. Fitch, 1 Pa. C. Pl. 46. 

R. I.—De Souza v. De Souza, 92 A 
983; State v. Watson, 20 R. I. 354,- 
39 A 193, 78 AmSR 871. 

S. D.—Reeves v. Reeves, 24 S, D. 
435, 1283 NW 869, 25 LRANS 574. 

Tenn.—Gallagher v. Knoxville Iron 
Cox,35 “Denne. Civ. cas) Tispnkelle yar. 
Kelley, 4 Tenn. Civ. A. 597. : 

Tex.—McConkey v. McConkey, (Civ. 
A.) 187 SW 1100. 

Wash.—Cooper v. Cooper, 92 Wash. 
87, 158 P 1007; Faulkner v. Faulkner, 
90 Wash. 74, 155 P 404; Pringle v. 
Pringle, 55 Wash. 93, 104 P 135; Gra- 
ham v. Graham, 54 Wash. 70, 102 P 
891, LRA1917B 405, 18 AnnCas 999; 
pencen v. Peyton, 28 Wash. 278, 68 P 
757. . : 

Wis.—Metzler v. Metzler, 132 Wis. 
601, 113 NW 49; Moyer v. Koontz, 103 
Wis. 22, 79 NW 50, 74 AmSR 837; 
Everett v. Everett, 60 Wis. 200, 18 
NW 637; Hopkins v. Hopkins, 39 Wis. 
167; Crouch v. Crouch, 30 Wis. 667; 
Johnson y. Coleman, 23 Wis. 452, 99 
AmD 193. 

[a] Upon a suggestion that a de- 
cree of divorce was a fraud upon the 
court, it should promptly make such 
inquiry and finding as will protect 
and preserve the integrity of its de- 
crees, and this without reference to 
the relative rights and duties of the 
parties. Pringle v. Pringle, 55 Wash. 
93, NO4AS Pesos 

{b] Public policy.—Judgments for 
divorce so procured are not as a rule 
set aside out of any regard to the 
parties concerned, but rather from 
motives of public policy. Singer v. 
Singer, 41 Barb. (N. Y.) 139. 

ce Acts constituting fraud.— 
Abandoning jurisdiction in which an 
action for divorce had been com- 
menced in which defendant had an- 
swered and instituting a new action 
in another jurisdiction by service by 
publication without informing the 
court of the prior proceeding are 
ground for vacating 2 default judg- 
ment in the subsequent action. 
Crook v. Crook, (Ariz.) 170 P 280. 

{d] Acts not constituting fraud.— 
(1) Failure, although intentional, to 
disclose on the trial the existence of 
a separation agreement between the 
parties entered into after the deser- 
tion charged in the complaint, is not 
fraud. Kriha v. Kartak, 127 Minn. 
406, 149 NW 666. (2) Where a wife 
obtained a divorce on the ground of 
five years’ voluntary separation, and 
the husband did no act to induce the 


Ct. N. S. 585; | court to find the facts, the fact that 


For later cases, developments and 


changes in the law see cumulative Annotations, same title, page and note number. 
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cent party will be injuriously affected thereby,?? as 
where plaintiff has remarried.*°. The fraud authoriz- 
ing the setting aside of the decree may be such as 
deprives defendant of notice of the pendency of the 
proceeding,** but where the requirements of the law 
as to notice have been strictly comphed with failure 
to furnish defendant with any other means of knowl- 
edge is not fraud requiring vacation of the de- 
The fraud may also consist in inducing the 


eree.?? 


court to act in excess of its jurisdiction.** 
consist of perjured or false testimony given in favor 


he induced the original separation by 
misrepresentation was not fraud. 
Uecker), v.. -‘LThiedt,, 133 “Wis: 148,. 113 
NW 447. (3) Unsuccessful attempts 
by a husband to secure his wife’s con- 
sent to a divorce and his representa- 
tion that he could not get a divorce 
without her consent were not actual 
fraud which requires vacating of, a 
divoree obtained by him on construc- 
tive service. Paynton v. Paynton, 194 
Mich. 504, 160 NW 837. (4) The fact 
that the husband occupied a separate 
room in the same house with his wife 
during the pendency of an action by 
him for divorce will not warrant va- 
cation of a judgment of a decree in 
his favor on the theory that he had 
led Her to assume that the action 
would not be prosecuted. Faulkner 
v. Faulkner, 90 Wash. 74, 155 P 404. 

Setting aside default decree for 
fraud see supra § 412. 

29. Lawrence v. Nelson, 113 Iowa 
277, 85 NW 84, 57 LRA 583; Rush v. 
Rush, 46 Iowa 648, 26 AmR 179; Mc- 
Conkey v. McConkey, (Tex. Civ. A.) 
187 SW 1100. 

30. See infra § 420. 

31. Ark.—Stewart v. Stewart, 101 
Ark. 86, 141 SW 193. 

Ga.—Gwinn v. Gwinn, 145 Ga. 481, 
89 SE 574. 

Tll.—Field v. Field, 215 Ill. 496, 74 
NE 448. 

Ind.—Brown v. Grove, 116 Ind. 84, 
18 NE 387, 9 AmSR 823. 

Iowa.—Tollefson vy. Tollefson, 137 
Iowa 151, 114 NW 681. 

Kan.—Bell v. Bell, 97 Kan. 616, 156 
Leah FOTeas 

La.—Bryant vy. Austin, 36 La. Ann. 
808. 

Me.—Leathers v. Stewart, 108 Me. 
96, 79 A 16, AnnCas1918B 366. 

Minn.—Young v. Young, 17 Minn. 
181. 

Mo.—McDonald v. McDonald, 175 
Mo. A. 513, 161 SW 850. 

Nebr.—Smithson y. Smithson, 37 


Nebr. 535, 56 NW 300, 40 AmSR 504. 

N. J.—Dyott v. Henderson, 85 N. J. 
Eq. 338, 97 A 235. 

N. Y/—Bulkley v. Bulkley, 6 Abb 
Pr 30%. 

“N. D.—Yorke vy. Yorke, 3 N. D. 343, 
55 NW 1095. 

Or.—Evans v. Evans, 60 Or. 195, 
PS Le 


Pa.—King v. King, 28 Pa. Co. 313. 

Tenn.—Gallagher v. Knoxville Iron 
Go., 5 Tenn. Civ. A. 718. 

Tex.—McConkey vy. McConkey, (Civ. 
A.) 187 SW 1100. 

Wis.—Metzler v. Metzler, 132 Wis. 
601, 113 NW 49. 

See also supra § 408. 

[a] False affidavit as to residence. 
—Where plaintiff, in divorce, secured 
an order of service of summons by 
publication on affidavit of his attor- 
ney that defendant’s residence was 
unknown, and that plaintiff, in the 
exercise of due diligence, was unable 
to make personal service, when, in 
truth, plaintiff, knew defendant’ s resi- 
dence, such service and judgment 
founded thereon will be set aside, as 
obtained by fraud on the court. 
Metzler v. Metzler, 132 Wis. 601, 113 
NW 49. To same effect Bell v. Bell, 
97 Kan. 616, 156 P 778. 

{b] Fraudulent service of process. 
—A judgment of divorce should be 
set aside upon the ground that the 
service of the summons was fraudu- 
lent where it appeared that a hus- 
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It may 


band accompanied his wife to a 
steamer on which she was embarking 
for California, and there, at the last 
moment before the sailing of the 
vessel, delivered to her a sealed box 
which he informed her contained a 
present for a third person in Califor- 
nia and a note for herself, but which 
in reality contained a summons in an 
action for divorce against her. Bulk- 
iy Me Bulkley, 6 AbbPr (N. Y.) 307. 

2. Paynton v. Paynton, 194 Mich. 
50% 506, 160 NW 887 (holding that 
publication of summons in a paper of 
small circulation, accompanied by 
failure to notify defendant of the 
proceedings, although her address 
was known, and the keeping of the 
proceedings out of other papers is not 
fraud which requires vacating the de- 
cree, the court Saying, however, that 
“Such >a. Course’: c...well) may: be 
taken notice of by the court when 
brought to its knowledge in a pro- 
ceeding to reopen the case’’). See 
also Richards v. Minster, 29 Tex. Civ. 
A. 85, 70 SW 98 (holding that, where 
defendant had knowledge of the in- 
stitution of the suit, and was served 
with citation, which was explained to 
him, on the original petition, and the 
amended petition did not set up a 
new cause of action, and he knew of 
the decree twenty days after it was 
rendered, and paid the costs, he can- 
not maintain suit to set aside the de- 
eree for fraud, his remedy being by 

Corney, 


appeal). 

33. Ark.—Corney v. 13) 
Ark. 289, 95 SW 135, 116 AmSR 80. 

tll.—Caswell v. Caswell, 120 Ill. 
377, 11 NE 342. 

Iowa.—Williamson v. Williamson, 
179 Iowa 489, 161 NW 482; Rush v. 
Rush, 48 Iowa 701. 

Minn.—Sammons vy. Pike, 108 Minn. 
291, 120 NW 540, 122 NW 168, 133 
AmSR 425, 23 LRANS 1254. 

Nebr.—Mohr vy. Mohr, 81 Nebr. 499, 


116 NW 267, 129 AmSR 699. 

34. Whitcomb v. Whitcomb, 46 
Iowa 437; Hard v. Hard, 51 Nebr. 412, 
70 NW 1122. 

Setting aside ‘default decree ob- 
tained upon perjured testimony see 


supra § 412. 
85. Daniels v. Benedict, 50 Fed. 
347; Sudbury v. Sudbury, 179 Iowa 


1039, 162 NW 209; Tallefson v. Tal- 
lefson, 137 Towa 151, 114 NW 631; 
Blair v. Blair, 96 Kan. 757, 153 P 544; 
Moor v. Moor, (Tex. Civ. A.) 63 SW 

86. Wood v. May, 136 Iowa 128, 
113 NW 492, 125 AmSR 223, 12 LRA 
NS 891. 

{a] Insane defendant.—Where a 
person obtains a divorce from an in- 
sane defendant on false allegations 
and evidence waich had been former- 
ly adjudicated to be false by the 
very court entering the decree, that 
fact being concealed from its knowl- 
edge, a fraud is perpetrated upon the 
court, justifying a vacation of the 
decree. Wood v. Wood, 136 Iowa 128, 
113 NW 492, 125 AmSR 223, 12 LRA 
NS 891. 

37. U. S.—Daniels vy. Benedict, 50 
Fed. 347. 

Ark.—Stewart v. Stewart, 101 Ark. 
86, 141 SW 1938. 


Tl.—Kingman vy. Kingman, 61 Ill. 
ACL 34 
Towa.—Sudbury v. Sudbury, 179 


Iowa 1039, 162 NW 209; Tollefson v. 
' Tollefson, 137 Iowa 151, 114 NW 631; 
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of plaintiff,?* provided it relates to matter extrinsic 
or collateral to the matter examined and determined 
in the original divorce proceedings,®° otherwise the 
perjury, with a few exceptions,*° does not constitute 
such fraud as justifies setting aside a decree,?" espe- 
cially where defendant had ample opportunity to 
meet the false testimony.?* Duress of a wife by her 
husband may constitute a sufficient ground for setting 
agide a decree obtained by her,®® even after death of 
the husband.*° The burden of proving fraud 4! or du- 
ress * is on the party seeking relief, and the fraud ** 


Wood v. Wood, 136 Iowa 128, 113 NW 
492, 125 AmSR 223, 2 LRANS ; 891; 
Graves v. Graves, 132 Iowa 199, 109 
a 707, 10 LRANS 216, 10 AnnCas 

Kan.—Blair v. Blair, 96 Kan. 757, 
153 P 544. 

Mass.—Boyd v. Boyd, 226. Mass. 
542, 116 NE 270 (false testimony in 
Support of cross libel). 

Minn.—Colby v. Colby, 59 Minn. 
432, 61 NW 460, 50 AmSR 420. 

Mo.—Lieber v. Lieber, 239 Mo. 1, 
143 SW 458; Blass v. Blass, 194 Mo. 
A. 624, 186 SW 1094. 

N. Y.—Whittley v. Whittley, 60 
Mise. 201, 111 NYS 1078. 

Or.—Orr v. Orr, 75 Or. 137, 144 P 
753, 146 P 964. 

S. D—Reeves v. Reeves, 24 S. D. 
435, 123 NW 869, 25 LRANS 574. 

Wash.—State v. Howell, 77 Wash. 
651, 138 P 286. 

[a] “The reason of this rule (1) is 
that there must be an end of litiga- 
tion; and when parties have once sub- 
mitted a matter or have had the op- 
portunity of submitting it, for inves- 
tigation and determination, and when 
they have exhausted every means for 
reviewing such determination in the 
same proceeding, it must be regarded 
as final and conclusive, unless it can 
be shown that the jurisdiction of the 
court has been imposed upon, or that 
the prevailing party, by some extrin- 
Sic or collateral fraud, has prevented 
a fair submission of the controversy.” 
Reeves v. Reeves, 24 S. D. 435, 441, 
123 NW 869, 25 LRANS 574. To same 
effect Kingman y. Kingman, 61 Il. 
A. 134. (2) “The judgment must be 
concocted in fraud, and the fraud 
must be actual fraud as contradistin- 
guished from a judgment obtained on 
false evidence.” Lieber v. Lieber, 239 
Mo. 1, 49, 45, 143. SW 458 (where it 
was also said: “False testimony or 
forged documents even are not 
enough, if the disputed matter has 
actually been presented to or consid- 
ered by the appropriate tribunal’). 

[b] Death of guilty party.—Where 
an action, to vacate a decree of di- 
vorce on the ground that it was ob- 
tained by fraud and perjury of the 
prevailing party, is brought after the 
death of the party guilty of the 
fraud, and the perjury charge does 
not involve the jurisdiction of the 
court nor any fraud or deception by 
which the opposing party was misled 
or prevented from making a defense, 
but relates solely to perjury and 
concealment in establishing the cause 
of action, it is not sufficient ground 
for setting aside the judgment. Mc- 
Elrath v. McHElrath, 120 Minn. 380, 
1389 NW 708, 44 LRANS 505. 

38. Gelwicks v. Gelwicks, 160 Iowa 
675, 142 NW 409. 

39. Dennis v. Harris, 179 Iowa 121, 
153 NW 348; Lake v. Lake, 124 App. 
Div. 89, 108 NYS 964. 

40. Johnson v. Johnson, 182 Ala. 
376, 62 S 706; Dennis v. Harris, 179 
Iowa 121, 153 NW 343. 

41. Winkler v. Winkler, 273 Mo. 
60, 199 SW 981; Hopkins v. Hopkins, 
39 Wis. 167. 

Johnson vy. Johnson, 182 Ala. 


Barnes v. Willis, 65 Fla. 
> Slossonjy 192) Th A. 


259; Gesell v. Caswell, 24 Ill. A. 
548 [aff 120. Ill. 377, 11 NE 342]. 
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or the duress#* must be clearly established. It 
is discretionary with the court whether the evidence 
shall be given by affidavit or by oral testimony.*® 

[§ 416] (2) Collusion. While impeachment of 
a decree procured through collusion between the par- 
ties has been frequently denied ** on the theory that, 
by reason of their mutual fraud perpetrated on the 
court,‘7 neither party has such a standing in court 
as will authorize an application for such relief,** yet 
since the law does not favor divorces,*® on the 
ground of publie policy, the better rule would seem 
to be that, if the application is seasonably made in 
good faith and not from any expected personal ad- 
vantage,°° a collusion decree may be annulled,°* espe- 
cially where it clearly appears that the other party 
by fraud or otherwise created some or all of appli- 
cant’s motives for colluding to procure the decree ;°* 
but this rule should be confined to collusion in pro- 
curing the decree, not to acts merely facilitating the 
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divorce proceeding ;** and a decree should not be set 
aside because of collusion between the attorneys of 
the parties of which plaintiff had no knowledge,>* 
especially if it appears that plaintiff was entitled 
to the divorce.®® 

[§ 417] c¢. Jurisdictional Defects—(1) In Gen- 
eral. A decree granted by a court without jurisdic- 
tion of the subject matter,°® or of the person,” is 
void, and should be set aside irrespective of the 
question of fraud.°* The presumption is, however, 
that judgments of superior courts of general juris- 
diction were regularly rendered, even though the rec- 
ord does not disclose that the court acquired juris- 
diction,®® and the fact that there was no allegation 
or finding as to plaintiff’s residence is not ground 
for setting aside the decree after expiration of the 
time for appeal.® 

[§ 418] (2) Want of or Defective Service of 
Process. Defendant is entitled to notice of proceed- 


[§§ 415-418 


La.—Miller v. Bearb, 134 La. 893, 
64 S 822. 

Me.—Lord v. Lord, 66 Me, 265. 
4 Md.—Gechter v. Gechter, 51 Md. 
187. 

Mass.—Holbrook vy. Holbrook, 114 
Mass. 568. 

Mich.—Paynton v. 194 
Mich. 504, 160 NW 837. 

Minn.—Kriha v. Kartak, 127 Minn. 
406, 149 NW 666; Bomsta v. Johnson, 
38 Minn. 230, 36 NW 341. 

Miss.—Hester v. Hester, 103 Miss. 
13, 60 S 6, AnnCas1915B 428. 

Mo.—Lieber vy. Lieber, 239 Mo. 1, 
143 SW 458; Blass v. Blass, 194 Mo. 
A. 624, 631, 186 SW 1094. 

N. H.—Adams v. Adams, 51 N. H. 
388, 12 AmR 134. 

N. J.—Leveridge v. Leveridge, (Ch.) 
79 A 422. 
Ay gas Y.—Redding v. Redding, 15 NYS 

N. D.—McCanna vy. McCanna, 28 
N. D. 30, 147 NW 718; Wiemer v. Wie- 
mar, 21 N. D. 371, 130 NW 1015. 

Pa.—Nagle v. Nagle, 43 Pa. Super. 
442; Perry v. Perry, 15 Phila. 242. 

S. D—Reeves v. Reeves, 24 S. D. 
435, 123 NW 869, 25 LRANS 574. 

Tex.—McConkey v. McConkey, (Civ. 
A.) 187 SW 1100; Moor v. Moor, (Civ. 
A.) 63 SW 347. 
sy ap ana Soap v. Hopkins, 36 Wis. 
“The fraud ..: must be ‘estab- 
lished by clear, strong and cogent 
evidence, leaving no room for reason- 
able doubt of its existence; and. pro- 
vided further, that the fraud thus 
perpetrated was exercised in the very 
procurement: of the judgment com- 
plained of, and was a fraud upon the 
court, as well as upon the other party 
to the suit.’” Blass v. Blass, supra. 

[a] Thus, where the petition al- 
leges fraud, but is supported only by 
affidavits taken without notice to the 
other party, and is denied by an an- 
swer under oath, the decree should 
not be vacated. Gechter v. Gechter, 
51 Md. 187. / 

44 Johnson vy. Johnson, 182 Ala. 
376, 62 S 706. 

45. Arne v. Holland, 85 Minn. 401, 
89 NW 3. 

46. Colo.—Hubbard vy. Hubbard, 19 
Golo. 13, 34 P 170. 

Me.—Davis v. Davis, 61 Me. 395. 

Mass.—Brigham y. Dillaway, 176 
Mass. 223, 57 NE 328. 

Mich.—Simons v. Simons, 47 Mich. 
253, 645, 10 NW 360. 

Minn.—In re Ellis, 55 Minn. 401, 56 
NW 1056, 43 AmSR 514, 23 LRA 287. 

N. Y.—Kinnier vy. Kinnier, 53 Barb. 
454, 35 HowPr 66 [aff 58 Barb. 424 
(aff 45 N. Y. 535, 6 AmR 132)]: Whit- 
tley v. Whittley, 60 Misc. 201, 111 
NYS 1078. 

N. D.—Henderson v. Henderson, 32 
N. D. 520, 156 NW 245. 

Okl.—Erdman vy. Erdman, 43 Okl. 
172, 141 P 965. 


Paynton, 


Pa.—Miltimore v. Miltimore, 40 Pa. 


ni ayi bes 
Tex.—Moor v. Moor, (Civ. A.) 638 
25 Utah 


SW 347. 

Utah.—Karren vy. Karren, 

87, 69 P 465, 95 AmSR 815, 60 LRA 
468. 

Wash.—State v. Howell, 77 Wash. 
651, 138 P 286. 

47. Whittley v. Whittley, 60 Misc. 
201, 111 NYS 1078; and cases supra 
note 46. 

48. Kinnier v. Kinnier, 45 N, Y. 
535, 6 AmR 132 [aff 58 Barb. 424 (aff 
58 Barb. 454, 3 AbbPrNS 425, 35 
HowPr 66)]; and cases supra notes 


[a] Reason of rule is that a per- 
son will not be heard to impeach a 
judgment which he has procured to 
be rendered. Kinnier v. Kinnier, 45 
N. Y. 535, 6 AmR 132 [aff 58 Barb. 
424 (aff 53 Barb. 454, 3 AbbPrNS 425, 
35 HowPr 66)]. 

49. McDonald v. McDonald, 175 
Mo. A. 513, 161 SW 850. See also 
supra §§ 14, 18: ; 

50. Ala.—Johnson vy. Johnson, 182 
Ala. 376, 62 S 706. 

Cal.—Bancroft v. Bancroft, 173 P 
579; Rehfuss v. Rehfuss, 169 Cal. 86, 


145 P 1020; Mulkey v. Mulkey, 100 
Cal. 91, 34 P 621. : 
‘ ill— Danforth v. Danforth, 105 Ill. 
03. 

Ind.—Nicholson v. Nicholson, 113 
Inds 131, LoeN D223. .s. 
Mass.—Holbrook vy. Holbrook, 114 
Mass. 568. 

Mo.—McDonald v. McDonald, 175 


Mo. A. 513, 161 SW 850. 

Nebr.—Winder v. Winder, 86 Nebr. 
495, 125 NW 1095. 

N. J.—Nichols v. Nichols, 25 N. J. 
Eq. 60. 

N. Y.—Singer v. Singer, 41 Barb. 


139. 

Eng.—Shaw v. Gould, L. R. 3 H. L. 
55; Churchward vy. Churchward, 
£1895] P 7. 


See also supra § 412. 

[a] Motive of applicant.—On ap- 
plication of defendant to vacate a 
divorce decree, on the ground that it 
was procured by collusion, it must 
appear that she is actuated by good 
motives, and not merely to obtain an 
increase of advantage to her. Wie- 
ae v. Wiemer, 21 N. D. 371, 1830 NW 

Isapse of time see infra § 424. 

51. See cases supra notes 49, 50. 

52. See In re Brigham, 176 Mass. 
223, 57 NE 328; Edson vy. Edson, 108 
Mass. 590, 11 AmR 3893; Greene v. 
Greene, 2 Gray (Mass.) 361, 61 AmD 
454; Simmons y. Simmons, 47 Mich. 
253, 645, 10 NW 360; Nichols v. Nich- 
ols, 25 N. J. Eq. 60; Kinnier v. Kin- 
nier, 45 N. Y. 535, 6 AmR 182° Mil- 


|timore vy. Miltimore, 40 Pa. 151. 


53. Ferry v. Troy Laundry Go., 
238 Fed. 867; Dodge v. Dodge, 98 App. 
Div. 85, 90 NYS 488; Wiemer v. Wie- 


mer, 21 N. D. 371, 130 NW 1015; Bur- 
gess v. Burgess, 17 S. D. 44, 95 NW 


Danforth y. Danforth, 105 Til. 
t6 Harft v. Harft, 16 NYWklyDig 
1 


56. State v. Kelley, 25 Oh. Cir. Ct. 
Nee Sed a) ELUDES Va ee cio aaa CO Ocpay ois 
Gamble v. Gamble, 22 Pa. Co. 23; In 
re Christiansen, 17 Utah 412, 538 P 
1008, 70 AmSR 794, 41 LRA 504. 

57. Ariz.—Lockwood vy. Lockwood, 
168 P 501. 

Kan.—Brown v. Brofwn, 71 Kan. 
868, 81 P 199. 

Pa.—Hull v. Hull, 23 Pa. Co. 73. 

Tenn.—Gallagher v. Knoxville iron 
Connb: Lennie Cive Anis. 

Utah.—In re Christiansen, 17 Utah 
gue 53 P 1003, 70 AmSR 794, 41 LRA 
04. 

And see supra § 239, infra § 418. 

[a] Consent of a defendant to the 
dismissal of a motion to set aside a 
judgment of divorce rendered against 
him upon a forged entry of appear- 
ance does not operate to validate the 
judgment. Brown v. Brown, 71 Kan. 
868, 81 P 199. 

58. Ariz.—Lockwood v. Lockwood, 
168 P 501. 

Tll.— Field v. Field, 215 Ill. 496, 74 
NE 443; Brown v. Brown, 59 Ill. 315. 

Ind.—Willman vy. Willman, 57 Ind. 


55. 


500; Hoffman y. Hoffman, (A.) 119 

NE 18. \ 

Ep pb ta v. Rush, 48 Iowa 
Kan.—Brown v. Brown, val Kan, 

868, 81 P 199. 


Me.—Holmes v. Holmes, 63 Me. 420. 

Mass.—Edson v. Edson, 108 Mass. 
590, 11 AmR 393. 

Mich.—O’Dell v. Goff, 153 Mich. 648, 
117 NW 59. 


Minn.—State v. Armington, 25 
Minn. 29; True v. True, 6 Minn. 458. 
N. J.—Potts v. Potts, (Ch.) 45 A 


701. 
N. Y.—Wortman v. Wortman, 17 
ADDERS 66; Dunn v. Dunn, 4 Paige 


WC uTe v. Kelley, 25 Oh. Cir. Ct. 
Pa.—Allen v. Maclellan, 12 Pa. 328, 

51 AmD 608; Hull v. Hull, 23 Pa. Co. 

73; Gambe v. Gambe, 22 Pa. Co. 23. 

Tenn.—Gallagher v. Knoxville Iron 
Cor, Or Lenn. \Oivemanaclos 

Utah.—In re Christiansen, 17 Utah 
ve 53 P 1003, 70 AmSR 794, 41 LRA 

Wis.—Crouch v. Crouch, 30 Wis. 
667; Weatherbee v. Weatherbee, 20 
Wis. 499. 

Fraud see supra § 415. 

59. Wells v. Wells, 10 NYSt 248; 
McCanna v. McCanna, 28 N. D. 30, 
147 NW 718; Finch v. Frymire, (Tenn. 
ae A.) 36 SW 883. See also supra § 


60. Faulkner v. 90 
Wash. 74, 155 P 404, ' 


Faulkner, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 418-421] 


ings for divorce against him,*! and without service. 
of notice, personal or constructive, in the manner 
prescribed by statute, the court cannot render a de- 
eree,®* and if it does so the decree will be set aside.®* 

[§ 419] d. Reconciliation or Consent of Parties. 
A decree may, upon proper application to the court, 
be set aside if the parties become reconciled.®* While 
under the English ecclesiastical law a reconciliation 
between the parties revoked a decree of separation 
without any action of the court,®> under some stat- 
utes, it seems, an order of revocation from the court 
which rendered the decree is necessary to effect the 
So also where the parties thereto consent 
to its vacation a decree may, upon their application, 
be vacated and set aside,®* although neither party is 
entitled to the relief as a matter of right ;°* but it 
-has been held that oral consent of the parties alone 


result.®® 


See supra § 239. ‘ 
See supra § 239. 
63. Ala.—Golden vy. Golden, 102 
Ala. 353, 14 S 638. 
Ariz.—Lockwood y. Lockwood, 168 


U5 OL 

Cal.—McBlain v. McBlain, 77 Cal. 
5075-20-61; 

Colo.—Morton y. Morton, 16 Colo. 


308, 20°P F118; 

Iil.—Scanlan v. Scanlan, 41 Ill. A. 
449 (recognizing rule). 
ae v. Willman, 57 Ind. 

Kan.—Brown v. Dann, 71 Kan. 733, 
Ste Pragt: 

Mo.—Burge v. Burge, 94 Mo. A. 15, 
67 SW 708. 

Mont.—State v. Gallatin Dist. Ct., 
38 Mont. 166, 99 P 291, 129 AmSR 636, 
35 LRANS 1098, 

Nev.-—Perry v. Dist. Ct., 174 P 1058. 

N. J.—MecGuinness v. McGuinness, 
72 N. J. Eq. 381, 68 A 768 [rev 71 
N. J. Eq. 1, 62 A 937]. 

N. Y.—Robertson v. Robertson, 9 
Daly 44 [app dism 81 N. Y. 689 mem]; 
Jewitt v. Jewitt, 2 NYS 250. 

Oh.—Casto v. Casto, 30 Oh. Cir. Ct. 
96, 10 Oh. Cir. Ct. N. S. 268; Welling- 


ton v. Wellington, 8 Oh. Dec. (Re- 
print) 282, 7 CincLBul 20; Hare v. 
Hare, 3 Oh. Dec. (Reprint) 284. 
Okl.— Rodgers vy. Nichols, 15 Okl. 
579, 83: P 923: 
Tex.—Gardell v. Gardell, 42 Tex. 


Civ. A. 202, 94 SW 457. 

Wis.—Weatherbee v. Weatherbee, 
20 Wis. 499. 

And see supra § 412. 

[a] Thus a judgment of divorce 
will be set aside where the affidavit 
made by an attorney upon which or- 
der for service by publication was 
granted stated no reason why plain- 
tiff did not make the affidavit person- 
ally. Morton v. Morton, 16 Colo. 358, 
27 P 718. See also supra § 250. 

{b] Return of service.—(1) Where 
the original summons is lost from 
the files, and the record recites per- 
sonal service “according to the stat- 
ute in such case made and provided,” 
and the proof in a proceeding to set 
aside a decree shows that the sum- 
mons was in fact served by deliver- 
ing a copy at the usual place of 
abode of defendant to a person of 
the family above the age of ten years, 
and also that defendant knew that 
the suit was pending, the return upon 
the summons cannot be impeached. 
Scanlon y. Scanlon, 41 Ill. A. 449. (2) 
But a judgment will be set aside 
when obtained without service of 
process in fact, but cn a false re- 
turn procured by fraud practiced on 
the sheriff. Wellington v. Welling: 
ton, 8 Oh. Dec. (Reprint) 282, 7 Cine 
LBul 20. 

64. Krussman v. Krussman, 25 
Del. 25, 78 A 642; Jones v. Jones, 
(N. J. Ch.) 29 A 502; Cary v. Cary, 
144 App. Div. 846, 129 NYS 444. 

[a] A decree on the ground of 
adultery may be set aside upon the 
application of the wife, where the 
husband, after decree, seeks her so- 
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ment.® 


[§ 420] 


[§ 421] 


ciety and asks and obtains marital 
rights. Clayton v. Clayton, 59 N. J. 
Eq. 310, 44 A 840. 

[b] An interlocutory decree may 
be set aside on information to the 
court of voluntary cohabitation of 
the parties after such decree and be- 
fore the time for entering a final de- 
cree, Krussman y. Krussman, 25 
Del. 25, 78 A 642; Cary v. Cary, ‘144 
App. Div. 846, 129 NYS 444. 

[c] In New York, under Code Civ. 
Proc. § 1767, a judgment of separa- 
tion forever or for a limited period 
may, upon satisfactory evidence of 
the reconciliation of the parties, be 
revoked by the court, subject to such 
regulations and restrictions as the 
court may see fit to impose. Pollit- 
zer v. Pollitzer, 178 App. Div. 744, 165 
NYS 953. 

65. Hobby v. Hobby, 5 App. Div. 
496, 39 NYS 36. 

[a] Reason for rule.—‘‘Whether 
this resulted from the peculiar form: 
of the decree, or from the general 
ecclesiastical law on the subject it 
is needless to determine. The whole 
subject was reviewed at length by 
Chancellor Kent in Barrere v. Bar- 
rend, 4. JOnNSie Chace (2 yee Hobbyaiv. 
Hobby, 5 App. Div. 496, 498, 39 NYS 
See also Jones v. Jones, 90 Hun 
414, 85 NYS 877 (where it was said 
that an ecclesiastical decree, whether 
for a time or forever, was a separa- 
tion “only until a reconciliation’). 

66. Hobby v. Hobby, 5 App. Div. 
496, 39 NYS 386; Jones v. Jones, 90 
Hun (N. Y.) 414, 35 NYS 877; Jones 
v. Jones, (N. Jz ‘Ch.)—-29 A 502 (con- 
struing the New York statute). 

67. Sapp v. Sapp, 34 Oh. Cir. Ct. 

652,14 Oh, Cir. Ct. N. S. 269; Breinig 
v. Breinig, 26 Pa. 161. See also Col- 
vin v. Colvin, 2 Paige (N. Y.) 385, 22 
AmD 644 (holding that a decree of 
divorce may be set aside on petition 
of both parties). 
' [a] An executor of a person who 
died after procuring a decree has no 
authority to consent to the setting 
aside of the decree, nor to represent 
him in a proceeding by the defeated 
party to set it aside. Dwyer v. No- 
lan, 40 Wash. 459, 82 P 746,111 AmSR 
919, 1 LRANS 551, 5 AnnCas 890. 

68. Breinig v. Breinig, 26 Pa. 161. 

69. Greer v. Greer, 77 SW 703, 25 
KyL 1247; Bristow v. Bristow, 51 SW 
819, 21 KyL 481. 

70. Ariz.—Crock v. Crook, 170 P 
eae Lockwood vy. Lockwood, 168 P 
501. 

‘Colo.—Medina v. Medina, 22 Colo. 
146, 43 P 1001. 

Ida.—Richards v. Richards, 24 Ida. 
Sips 2) Pr b7T, 

Ill—Caswell v. Caswell, 120 Ill. 
877, 11 NE 342 [aff 24 Ill. A. 548]; 
Maher v. Title Guarantee, etc., Co., 95 
ll. A, 365. 

Iowa.—Whitcomb v. Whitcomb, 46 
Towa 487. 

Kan.—Bell v. Bell, 97 Kan. 616, 156 
P 778; Comstock v. Adams, 23 Kan. 
5138, 33. AmR 191. 

Me.—Leathers y. Stewart, 108 Me. 
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does not confer jurisdiction to set aside the judg- 


8. Objections and Defenses.—a. Mar- 
riage of Party Obtaining Divorce. 
the prevailing party in a divorce suit does not pre- 
clude the other party from vacating the decree in a 
proper ease,’° although courts will set aside decrees 
after a second marriage only upon the most satis- 
factory showing.” 

b. Death of Party Obtaining Divorce. 
Although the death of one of the parties, whose only 
object is to sever the matrimonial bonds existing be- 
tween them, abates the action,’? for which reason 
some authorities contend that no decree can be va- 
cated in a direct proceeding after the death of plain- 
tiff,7* yet by the weight of authority, for the purpose 
of establishing property rights, the court may va- 


The marriage of 


96, 100, 79 A 16, AnnCas1918B 366 
fort Cyc]; Holmes v. Holmes, 63 Me. 
420. 
Mass.—Sampson v. Sampson, 223 
Mass. 451, 112 NE 84. 


Mich.—Paynton v. Paynton, 194 
Mich. 504, 160 NW 887. 
Minn.—Olmstead vy. Olmstead, 41 


Minn. 297, 43 NW 67; Bomsta v. John- 
son, 88 Minn. 230, 36 NW 341. 

Nev.—Miller v. Miller, 37 Nev. 257, 
142 P 218. 

N. Y.—Lake v. Lake, 124 App. Div. 
89, 108 NYS 964; Whittley v. Whit- 
tley, 60 Mise. 201, 111 NYS 1078; 
Wortman v. Wortman, 17 AbbPr 66. 

N. D.—Nichells v. Nichells, 5 N. D. 
mee 64 NW 73, 57 AmSR 540, 33 LRA 


5. 

Oh.—Mulligan v. Mulligan, 31 Oh. 
Cir; Ct. 89) 71 Oh. CirsCt NaS) 5853 
aume H v. Nauman, 26 Oh. Cir. Ct. 


Or.—Evans v. Evans, 60 Or. 195, 
LLSSP UU. 

Pa.—Allen v. Maclellan, 12 Pa. 328, 
51 AmD 608. 

Tex.—Stephens v. Stephens, 62 Tex. 
337; McConkey vy. McConkey, (Civ. 
A.) 187 SW 1100. 

Wash.—Cooper y. Cooper, 92 Wash. 
87, 158 P 1007. 

Renae Caen v. Crouch, 30 Wis. 

71. Ida.—Richards v. Richards, 24 
Ida... 87, -90,:132 P 577 [eit Cyel: 


Ill—Guggenheim v. Guggenheim, 
£39) 11. cAd 1126, whole 

Ilowa.—Richardson vy. King, 157 
Iowa 287, 1385 NW 640; Webster v. 


Webster, 54 Iowa 153, 6 NW 170. 

Mass.—Zeitlin v. Zeitlin, 202 Mass. 
205, 88 NE 762, 1382 AmSR 490, 23 
LRANS 569. é 

Mich.—Paynton v. Paynton, 194 
Mich. 504, 160 NW 887. 

Minn.—Brockman v. Brockman, 133 
Minn. 148, 157 NW 1086. 

N. Y.—wWhittley v. Whittley, 60 
Mise. 201, 203; 111 NYS 1078 [eit 
ered: Wortman y. Wortman, 17 Abb 

ie i 

Wash.—Cooper y. Cooper, 92 Wash. 
87, 158 P1007. 

“There must be repose in final judg- 
ments. Those who would overturn 
them should make out a right most 
clearly, especially when ... the oth- 
er party has acted upon that judg- 
ment by marriage.’ Cooper v. Cooper, 
92 Wash. 87, 89, 158 P 1007. 

{a] For the reason that, where a 
new marriage alliance has been 
formed in reliance on the decree of 
divorce, the state has an interest in 
that as well, and that fact must be 
taken into effect in any action or 
proceeding to set aside the decree. 
Brockman v. Brockman, 133 Minn. 
pre 157 NW 1086. See also supra § 

72. See supra §§ 402, 411; 
Abatement and Revival § 404. 

73. Lieber v. Lieber, 239 Mo. 1, 
1438 SW 458; Dwyer v. Nolan, 40 
Wash. 459, 82 P 746, 111 AmSR 919, 1 
LRANS 551, 5 AnnCas 890. 

[a] Reason for rule.—‘It will not 


and 


170 [19 0.J.] 


eate a decree even after complainant’s death, where 
it was obtained by fraud and imposition on the part 
of complainant,’* or without due service of process ;“° 
but the living spouse may be estopped from attack- 


ing the validity of the decree.*® 
[§ 422] 


be gainsaid that an action for divorce 
is a purely personal action. Nothing 
is sought to be affected but the mari- 
tal status of the husband and wife. 
The distribution of property in such 
an action is incidental, and it is clear- 
ly incontestable that, upon the death 
of either party, whether before or 
after the decree, the subject of the 
controversy is eliminated. Ef. the 
death of the plaintiff in this case 
had occurred before judgment, it will 
not be urged that there could have 
been a substitution of his executors 
to represent him in the prosecution 
of the case. Such a proposition, for 
manifest reasons, would not be en- 
tertained by a court for a moment. 
What additional authority or power 
did they have to represent him in the 
same case when he died after judg- 
ment? Manifestly none.’ Dwyer v. 
Nolan, 40 Wash. 459, 460, 82 P 746, 
111 AmSR 919, 1 LRANS 551, 5 Ann 
Cas 890. 

74. U. S—Ferry v. Troy Laundry 
Co., 288 Fed. 867 (recognizing rule). 

Ark.—Bauer v. Brown, 129 Ark. 125, 
194 SW 1025. 

Cal.—Hite v. San Francisco Mer- 
eantile Trust Co., 156 Cal. 765, 106 P 
102; Lima v. Lima, 26 Cal. A. 1, 147 
P 233; 237. 

Colo.—Israel y. Arthur, 6 Colo. 85. 


c. Acceptance of Benefits of Decree. A 
party who has acted in reliance on the validity of 
the decree with full knowledge of its effect cannot 
after a lapse of time,’? and especially after the death 
of the other party, have it set aside because it was 
obtained by fraud or without due notice.’* 
the length of time which lias elapsed since a decree 
was rendered and the manner in which the parties 
have treated each other may operate as an estoppel 


Fla.—Rawlins v. Rawlins, 18 Fla. | 


345. 

Ida.—Vincent v. Black, 30 Ida. 636, 
166 P 923. 

Ind.—Day v. Nottingham, 160 Ind. 
408, 66 NE 998; Brown v. Grove, 116 
Ind. 84, 18 NE 387, 9 AmSR 823; 
Beavers v. Bess, 58 Ind. A. 287, 108 
NE 266, 270 [cit Cyc]. 

Iowa.—Dennis v. Harris, 179 Iowa 
121, 153 NW 343; Wood v. Wood, 136 
Iowa 128, 113 NW 492, 125 AmSR 223, 
12 LRANS 891; Lawrence vy. Nelson, 
113 Iowa 277, 85 NW 84, 57 LRA 583. 

Kan.— Blair vy. Blair, 96 Kan. 757, 
UGS oP sb 44: 

Me.—Gato v. Christian, 112 Me. 427, 
92 A 489; Leathers v. Stewart, 108 
Me. 96, 100, 79 A 16, AnnCas1918B 
366 [cit Cyc]. 


it See gata ies v. Thomas, 57 Md. 
Mich.—Zoellner v. Zoellner, 46 


Mich. 511, 9 NW 881. 
Minn.—McHlrath v. McElrath, 120 
Minn. 380, 139 NW 708, 44 LRANS 
605; Bomsta v. Johnson, 38 Minn. 230, 
v. Lukowski, 


36 NW 341. 

Mo.—Lukowski 108 
Mo. A. 204, 83 SW 274. 

N. Y.—Watson v. Watson, 1 Hun 
ane 3 Thomps. & ©. 667, 47 HowPr 


N. D.—Dallas v. Luster, 27 N. D. 
450, 147 NW 95. 

Oh.—Bay y. Bay, 85 Oh. 417, 98 NE 
109: Mulligan v. Mulligan, 31 Oh. Cir. 
Gieeso. st wOhCire Ct ONES oh, 

Okl.—Clay v. Robirson, 30 Okl. 758, 
120 P 1102; Rodgers v Nichols, 15 
Okl. 579, 586, 83 P 923 [cit Cyc]. 

Or.—Nickerson vy. Nickerson, 34 

AND: 93 


Ore J, 48. P 423, 64 P 277. 
Pa.—Fidelity Ins. Co.’s 

Pa. 242; Boyd’s App., 38 Pa. 241; Rog- 

ers v. Rogers, 21 Pa. Dist. 569. 


| all 
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aside.®+ 


So too 


Wor, pb. Denn. Cive Awa tl se 

Wis.—Johnson y. Coleman, 23 Wis. 
452, 99 AmD 198. 

Eng.—Stanhope v. Stanhope, 11 P. 
D. 108. 

See also supra §§ 402, 411; 
Abatement and Revival § 404. 

[a] New suit.—In some jurisdic- 
tions (1) a decree cannot be vacated 
on motion in the original suit. 
Zoellner v. Zoellner, 46 Mich, 511, 9 
NW 831; Watson v. Watson, 1 Hun 
(N. Y.)° 267, 3 Thomps. & C. 667, 47 
HowPr 240. (2) But it can only be 
done by a new suit impleading the 
parties representing the interests to 
be affected. Zoellner vy. Zoellner, 46 
Mich. 511, 9 NW 831. (3) Or by a bill 
of review bringing before the court 
persons interested. Watson v. 
Watsons SEbune. CNS: SVs) 267, neo: 
Thomps. & C. 667, 47 HowPr 240. 

{b] Enforcement of civil rights.— 
While a bill the sole object of which 
is to set aside a fraudulent decree 
after the decease of the spouse who 
fraudulently procured the decree can- 
not be entertained, yet the defrauded 
spouse can maintain a suit for the en- 
forcement of any civil right notwith- 
standing the decree, if honest, would 
be a complete bar. Givernaud v. 
Givernaud, $1 N. J. Hq. 66, 85 A 830. 
Ark.—Bauer v. Brown, 129 
194 SW 1025. 
y.—Carr v. Carr, 92 Ky. 552, 18 
SW 453, 13 KyL 756, 36 AmSR 614 
(holding, however, that where de- 
fendant had no defense, and the re- 
sult would not be changed if the de- 
cree were set aside, defendant’s appli- 
cation therefor will be refused after 
plaintiff’s death, although defendant 
was not duly served). 

N. D.—Dallas v. Luster, 27 N. D. 
450, 147 NW 95. 


and 


Oxl.—Clay v. Robertson, 30 Okl. 
758, 120 P1102) 
Pa—Hidelity Sins. Covs FApp 93 


Pa. 242; Gambe v. Gambe, 23 Pa. Co. 
23; Smith v. Smith, 3 Phila. 489. 
Tenn.—Gallagher v. Knoxville Iron 
Co! 5 “Lenn. Civ, Av 718; 
Ferry v. Troy Laundry Co., 
238 Fed. 867. 3 
fa] Tllustration—Where neither 
party was a resident of the territory 
in which suit was instituted as re- 
quired by the statutes thereof, but 
the wife, who was the original de- 
fendant, expressly admitted the alle- 
gation that her husband was a resi- 
Gent, and thereafter, in accordance 
with a stipulation which provided 
therefor and disposed of the property 
between the parties, filed a cross com- 
plaint on which she was granted a 
divorce, and executed deeds to the 
property in return for property val- 
ued at fifty thousand dollars, she 
thereby estopped herself from attack- 
ing the validity of the divorce decree 
after the death of her former hus- 
band and claiming a dower interest in 
the property as against purchasers 
who had acquired title on the faith 
of the record as it had been con- 
structed by her, especially where her 
subsequent suit in the territory to set 
aside the divorce decree for fraud 


Tenn.—Gallagher v. Knoxville Iron! had been dismissed and the dismissal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbe 
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and preclude either from interfering with the af- 
fairs of the other.’® : 

[§ 423] d. Bad Faith. A party seeking to vacate 
or annul a decree must be actuated by good mo- 
tives and not by expectation of personal advan- 
tage,®° and a desire for personal advantage will be 
presumed from long acquiescence by a defendant 
in a fraudulent decree which he seeks to set 


[§ 424] e. Lapse of Time—(1) Laches. Except, 
when the court rendering the decree was without 
jurisdiction,’? a decree will not be set aside at the 
instance of a party who has been guilty of laches in 
applying for the relief,5? especially when one of 


affirmed by the supreme court. Fer- 
ry v. Troy Laundry Co., 238 Fed. 867. 

77. Ariz—De Hereu v. Hereu, 6 
Ariz. 270, 56 P 871. 

Colo.—Arthur vy. Israel, 15 Colo. 147, 
25°P 81, 22 AmSR 381, 10 LRA 693. 

Ind.—-Stephens v. Stephens, 51 Ind. 
542. 

Iowa.—Mohler v. Shank, 93 Iowa 
273, 61 NW 981, 57 AmSR 274, 34 LRA 
161; Ellis v. White, 61 Iowa 644, 17 
NW 28. But see Dennis v. Harris, 
153 NW 343 (where the decree was 
obtained by deceased’s fraud and du- 
ress). 

Ky.—Bourne v. Simpson, 9 B, Mon. 
454. «+ 
Mass. — Loud vy. Loud, 129 Mass. 
4 


Mich.—Van Slyke v. Van Slyke, 186 
Mich. 324, 152 NW 921; Carlisle v. 
Carlisle, 96 Mich. 128, 55 NW 673; 
Aes v. Yale, 75 Mich. 246, 42 NW 

Minn.—Marion v. Foster, 61 Minn. 
154, 68 NW 484, 52 AmSR 586; In re 
Ellis, 55 Minn. 401, 56 NW 1056, 43 
AmSR 514, 23 LRA 287. 

Sonne eae v. Simmons, 47 Mo. 

Or.—Sedlak v. Sedlak, 14 Or. 540, 
13 P 452. 

Pa.—Richardson’s Est., 132 Pa. 292, 
19 A,82. 

See also infra § 424. 

[a] Eraud may be waived by re- 
marriage.—Littlefield v. Littlefield, 
199 Mo. A. 456, 203 SW 636. 

Lapse of time see infra §§ 410, 424. 

78. See cases supra note 77. See 
also supra § 421. 

79. Richeson vy. Simmons, 47 Mo. 
20; Baily v. Baily, 44 Pa. 274, 84 AmD 
439. See also infra § 424. 

{a] Thus if, after the decree, the 
wife brings replevin against*her for- 
mer husband in her name and recov- 
ers judgment, the assertion of her 
right as a feme sole estops her from 
controverting the validity of the di- 


vorce. Baily v. Baily, 44 Pa. 274, 84 
AmD 439. 
80. Ill—Guggenheim y. Guggen- 


heim, 189 Tll. A. 146, 151. 
Ind.—Nicholson v. Nicholson, 113 
Ind: 131, 15 Nw 223: 
Mich.—Zoellner vy. 46 
Mich. 511, 9 NW 881. 
Nx J-——Gans ‘vi Gans; VT N. Je Has 
309, 76 A 234, 
is Y.—Singer v. Singer, 41 Barb. 


81. Nicholson y. Nicholson, 113 
Ind. 131, 15 NE 223; Nichols v. Nich- 
ols, 25 N. J. Eq. 60; Singer v. Singer, 
41 Barb. (N. Y.) 139. 

82. Bulkley v. Bulkley, 6 AbbPr 
(N. Y.) 307; Fritz v. Fritz, 9 OhS&CP 
275, 6 OhNP 258. See also supra § 


417. 
Miller, 131 


Zoellner, 


83. Ark.—Barnett vy. 
Ark, 110, 198 SW 8738; Corney v. Cor- 
ney, 97 Ark. 117, 133 SW 813. 

Cal.—Claudius v. Melvin, 146 Cal. 


257, 79 P 897. 
Hubbard, 19 


Colo.—Hubbard _y. 
Colo. 13, 34 P 170. 

Ill.—Slosson v. Slosson, 192 Tll. A. 
259; Guggenheim v. Guggenheim, 189 
Ne re ide: 151; Leach vy. Leach, 122 


Yr. 


§§ 424-426] 


the parties ** or both 8° have married again. Hence 
to vacate a decree obtained by fraud the injured 
party must act promptly after a discovery of the 
fraud,®* unless the facts are such as to excuse the 


delay.87 


[§ 425] (2) Statutes of Limitations. 
provisions relating to the period within which pro- 
ceedings must be instituted to set aside a judgment 
have usually been held applicable to decrees of di- 


vorce,*® but not in all cases.®® 


Behe oanis v. Harris, 153 NW 
Md.—Galloway vy. Galloway, 125 
Md. 511, 94 A 97. 
Halbrook, 114 
Mass. 568. 
Mich.—Zoellner vy. Zoellner, 46 


Mich. 511, 9 NW 881. 

Minn.—Brockman v. Brockman, 133 
oe 148, 157 NW 1086. 

J—Smith v. Smith, 72 N. J. Eq. 
5; 35 A 986. 

N. Y Wnittley v. Whittley, 60 
Mise., 201, 203, 111 NYS 1078 [cit 
Cycl: Gugg enheim vy. Guggenheim, 
168 NYS 209, 212 [quot Cyc]. 

Or.—Sedlak y. Sedlak, 14 Or. 540, 
De ee 452s 
Pee aad v. Catts, 35 Pa. Super. 

Tenn.—Kelly vy. Kelly, 4 Tenn. Civ. 
AS 59 7. 

Tex.—Johnston y. Sharpe, (Civ. A.) 
34 SW 1006. 

Wash.—Peyton y. Peyton, 28 Wash. 
278, 68 P 757. 

Wis.—Jones v. Jones, 78 Wis. 446, 
47 NW 728. 

[a] “aches, in legal significance, 
is not mere delay, but delay that 
works a disadvantage to another. So 
long as parties are in the same con- 
dition, it matters little whether one 
presses a right promptly or slowly, 
within limits allowed by law; but 
when, knowing his rights, he ‘takes 
no steps to enforce them until the 
condition of the other party has, in 
good faith, become so changed’ that 
he cannot be restored to his former 
state, if the right be then enforced, 
delay becomes inequitable and oper- 
ates as an estoppel against the asser- 
tion of the right.” Dennis v. Harris, 
(lowa) 153 NW 3438, 350 [quot Chase 
v. Chase, 20 R. I. 202, 203, 37 A 804]. 

84. Maher v. Title Guarantee, ete., 
Gow Oot Tl At eso oD; 

85. Barnett v. Miller, 131 Ark. 110, 
198 SW 873. 

86. U. S.—McNeil v. McNeil, 78 
Fed. 834 [aff 170 Fed. 289, 95 CCA 
485]. 

Ark.—Bauer v. Brown, 129 Ark. 
125, 194°. SW 1025. 

Tll.— Evans v. Woodsworth, 2138 Ill. 
404, 72 NE 1082 [aff 115 Ill. A. 202]; 
Caswell vy. Caswell, * 120. 111.<-377, 011 
NE 342 [aff 24 Ill. A. 548]; Sloan v. 
Sloan, 102 Ill. 581; Burge v. Burge, 
88 Ill. 164; Davis v. Davis, 30 Ill. 180; 
Maher v. Title Guarantee, ete., Co., 95 
Til. A. 365. 

Ind.—Nicholson v. Nicholson, 113 
Ind. 131, 15 NE 223; Earle v. Earle, 


91 Ind. 27. 
Iowa.—Hurley v. Hurley, 117 Iowa 


621, 91 NW 895. 

Md.—Galloway  v. Galloway, 125 
Md. 511, 94 A 97. 

Mass:—In re Brigham, 176 Mass. 


223, 57 NE 328; Holbrook v. Holbrook, 
114 Mass. 568. 

Mich.—Zoellner_ v. 46 
Mich. 511, 9 NW 831. 

N. J.—Clayton v. Clayton, 59 N. J. 
Eq. 310, 44 A 840; Nichols v. Nichols, 
25 N. J. Eq. 60. 

N. Y¥.—Singer v. Singer, 41 Barb. 
139. 

ar as sai y. Sedlak, 14 Or. 540, 
alse: 34. 

Poe Mote v. Nagle, 43 Pa. Super. 
442: Birmin v. Firmin, 16 Phila. 75; 
Perry vy. Perry, 15 Phila. 242; Potts 
v. Potts, 10 WklyNC 102. 


Tenn ata v. Kelly, 4 Tenn. Civ. 
7 OLY 


Zoellner, 
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Statutory 
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Tex.—Johnston v. Sharpe, (Civ. A.) 
34 SW 1006. 

Wash.—Peyton vy. Peyton, 28 Wash, 
218; 682P P13 %. 

Wis.—Jones vy. Jones, 78 Wis. 446, 
47 NW 728. 

[a] A delay of five months in fil- 
ing a petition praying for the setting 
aside of a divorce decree fraudulent- 
ly obtained cannot be denied on the 
ground of laches, in the absence of 
any Showing that after the decree 
and before the filing of the petition 
the status of the spouse obtaining 
the decree had been changed. Gallo- 
wey v. Galloway, 125 Md. 511, 94 A 


{b] A delay of seven months after 
the granting of an absolute decree 
cannot be pronounced as a matter of 
law unwarranted delay in seeking to 
have the decree set aside on the 
ground of fraud in its procurement. 
Sampson v. Sampson, 223 Mass. 451, 
112 NE 84. 

87. Fla.—Parramore v. Parramore, 
61- Hla. 01s 55 S795. 

Ill. Field v. Field, 215 Ill. 496, 74 
NE 443; Caswell v. Caswell, 120 Ill. 
377, 11 NE 342. 

Ind.—Brown v. Grove, 116 Ind. 84, 
18 NE 387, 9 AmSR 823. 


eee ee v. Harris, 153 NW 
Mass.—Brigham vy. Dillaway, 176 


Mass. 223, 57 NE 328. 

Mich.—Hekkema v. Kalamazoo Cir. 
Judge, 184 Mich. 646, 151 NW 629. 

Minn.—Colby v. Colby, 64 Minn. 
549, 67 NW 663. See McHlrath v. Mc- 
Elrath, 120 Minn. 880, 139 NW 708, 
44 LRANS 505 (excuse insufficient). 

N. J.—Richardson vy. Richardson, 
67 N. J. Eq. 437, 58 A 820; Clayton 
v. Clayton, 59 N. Jed 310, 44 A 
840. 

Pa.—Rogers vy. Rogers, 21 Pa. Dist. 
569. See Taylor v. Taylor, 52 Pa. Su- 
per. 388 (excuse insufficient). 

Wis.—Everett v. Everett, 60 Wis. 
200, 18 NW 637. 

[a] Reliance on promise of sup- 
port.—A delay of four years caused 
by the reliance which defendant had 
placed upon her husband’s promise 
to support her will prevent relief. 
Nicholson v. Nicholson, 113 Ind. 131, 
15 NE 223. 

[b] Poverty (1) will excuse a de- 
lay of eighteen months after knowl- 
edge of the fraud. Everett v. Ever- 
ett, 60 Wis. 200, 18 NW 6387. (2) But 
the poverty of defendant and her de- 
sire to wait until her son had reached 
his majority is not a sufficierit excuse 
for a delay of nearly fifteen years. 
Earle v. Harle, 91 Ind. 27. 

88. Cal.Prewett v. Dyer, 107 Cal. 
154, 40 P 105; Andreen v. Andreen, 15 
Call A D230 Lab tes (Gk 

Ill—Caswell vy. Caswell, 120 Ill. 
377, 11 NE 342; Sloan vy. Sloan, 102 
TI 58a. 

Ind.—Woolley v. Woolley, 12 Ind. 
663. 

Kan.—Bell v. Bell, 97 Kan. 616, 156 
P 778; Blair v. Blair, 96 Kan. 757, 153 
P 544 [overr in effect Lewis v. Lewis, 
15 Kan. 181]; Larimer v. Knoyle, 43 
Kani) 338,49 20) a) 6487. 

La.—Emuy v. Farr, 125 La. 825, 51 
S 1003; Bourlon v. Waggaman, 28 La. 
Ann, 481. 

N. Y.—Amory v. Amory, 29 N. Y. 
Super. 514, 3 AbbPrNS 16, 33 HowPr 
490. 

Ori—OnrevaeOrr, peOr, oi, 6144-2 


‘753, 146 P 964. 
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[§ 426] 4. Persons Entitled to Relief—a, In 
Ordinarily the right to have an invalid 
decree set aside exists only in favor of the injured 
It follows therefore that the right does 
not exist in a person who was a stranger to the 
suit,®! and it has been held that this includes infant 
children of the divorced parties,®? but it has also 
been held that a child born after the decree was 
granted is a proper party plaintiff to have it set 


Tex.—Swearingen v. Swearingen, 
(Civ. A.) 193 SW 442. 
Wash.—Pullman vy. Pullman, 92 


Wash. 120, 158 P 746. 

Wis.—Jones v. Jones, 78 Wis. 446, 
47 NW 728. 

[a] In Califorrzia an interlocutory 
decree is only subject to attack in 
proceeding in which it is entered on 
appeal, or by proceedings under Code 
Civ. Proc. § 4738, within six months 
after entry of decree, after which 
time the trial court is without juris- 
diction to alter it. Bancroft v. Ban- 
erort, 173 PP. 582. 

89. Tollefson .v. Tollefson, 137 
Iowa 151, 114 NW 681. 

{a] In Iowa Code § 3796, provid- 
ing for a new trial within two years 
after judgment when the notice has 
been served by publication only is not 
applicable to divorce cases. Tollef- 
son y. Tollefson, 137 Iowa 151, 114 
NW 631; Whitcomb v. Whitcomb, 46 
uy 437; Gilruth v. Gilruth, 20 lowa 

90. Elliott v. Wohlfrom, 55 Cal. 
384; Tyler v. Aspinwall, 73 Conn. 493, 
47 A 755, 54 LRA 758; Edson v. Ed- 
son, 108 Mass. 590, 11 AmR 393; Van 
Slyke v. Van Slyke, 186 Mich. 324, 152 
NW 921. 

91. Van Slyke v. Van Slyke, 186 
Mich. 324, 152 NW 921; Waldo v. 
Waldo, 52 Mich. 94, 17 NW. 710; 
Baugh v. Baugh, 37 Mich. 59, 26 
AmR 495; Ruger v. Heckel, 85 N. Y. 
483 [aff 21 Hun 489]; EK. B. v. E. C. B., 
28 Barb. (N. Y.) 299,.8 AbbPr 44; 
Hall v, Hall, 189) App.) Divs 1205-123. 
NYS 1056 [rev 67 Misc. 267, 122 NYS 
401]; French v. French, 74 Misc. 626, 
131 NYS 10538; Johnson v. Johnson, 
142 N. C. 462, 55 SE 341; Cromarty v. 
Cremarty, 38 Ont. L. 481, 12 OntWN 
253, 11 OntWN 342, 412. 

[a] A son cannot impeach a de- 
cree on the ground of fraud, in order 
to avoid his father’s marriage with 
his stepmother.. Waldo v. Waldo, 52 
Mich. 94, 17 NW 710. 

{b] The mother of a married in- 
fant against whom a judgment was 
rendered will not be permitted to 
open the judgment on the ground that 
she has an interest in the litigation. 
Hy By wv. oH ©, SB, 228 Barbi adnan 
229, 8 AbbPr 44. 

{c] Husband or wife other than 
the one divorced.—(1) The husband 
of a divorced woman cannot attack 
the validity of the decree by which 
his wife became divorced. Ruger v. 
Heckel, 85 N. Y. 488; Lloyd v. Lloyd, 
40 Pa. Co. 595; Cromarty v. Cromar- 
ty, 38 Ont. L. 481, 12 OntWN 253, 11 
OntWN 342, 412. (2) But it has been 
held that a woman whose right to 
inherit as the wife of a divorced man 
depends upon securing a change in 
the date of the decree is in sufficient 
privity with him to maintain a bill to 
secure such change. Moore v. Shook, 
276 Ill. 47, 114 NH 592. (38). The for- 
mer wife of a deceased pensioner 
who, if his widow, is under the laws 
of the United States entitled to a 
pension from the time of his death, 
has a sufficient property interest to 
entitle her to sue to annul a fraudu- 


lent decree obtained by him in 
his lifetime. Lawrence vy. Nelson, 

Poe Iowa 277, 85 NW 84, 57 LRA 
92. Baugh v. Baugh, 37 Mich. 59, 

26 AmR 495. 

sie Rawlins v. Rawlins, 18 Fla. 
5. 


L772 ~ [19 C.J] 

A corespondent in an action for divorce on the 
ground of adultery is not entitled as of right after 
entry of the interlocutory judgment to intervene 
and have the judgment set aside in order to assert 
her defense so far as her complicity is charged; °* 
yet an infant corespondent who was not represented 
at the trial may be allowed to have such judgment 
set aside,®® and a corespondent who has given no- 
tice of appearance soon after knowledge of the 
pendency of the action, although not until after 


‘verdict rendered, is entitled to have her default 


opened and the interlocutory judgment set aside.°® 
Defendant has the right, in some jurisdictions, to 
object to the vacation of an interlocutory judgment 
against him, notwithstanding he was in default.° 
[§ 427] b. Prevailing Party. As arule a decree 
will not be set aside at the instance of the success- 
ful party,®® unless the suit was instituted without 
the knowledge or consent of the applicant.°® Where, 
however, through defendant’s fraud, a judgment of 
divorce does not provide for alimony as prayed, it 
may be subsequently opened on motion of plaintiff 
and corrected in that respect without disturbing the 
decree for divorce.t 
[§ 428] 5. Procedure—a. Remedy. Ordinarily 
a decree may be set aside by motion? or petition,’ 
although it has been held that a decree cannot be 
vacated on a motion after adjournment of the term 
at which it was rendered,’ or by petition long after 
relief by bill of review has been denied,® and that 
94. Howatt v. Howatt, 158 App.|it aside). 
Div. 28, 142 NYS 908; Boller v. Boller, 
LADD eva tO Loe NS 86095 
Quigley v. Quigley, 45 Hun (N. Y.) | 25 
23 [dist Clay v. Clay, 21 Hun 609]. 
95. Shaw v. Shaw, 140 NYS 388 | 30 


{aff 156 App. Div. 379, 141 NYS 425]. 
96. Dicks v. Dicks, 155 App. Div. 
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Tll.— Leach v. Leach, 122 Ill. A. 94. 
Nebr.—Blakely v. Blakely, 166 NW 


9, 
N. Y.—Bulkley v. Bulkley, 6 AbbPr 
% 


N. D.—Nichells y. Nichells, 5 N. D. 
125, 64 NW 73, 57 AmSR 540, 33 LRA 


88 196-430 


a decree cannot be vacated after the death of plain- 
tiff by motion or petition filed in the original pro- 
ceeding. In the absence of a statute to the con- 
trary,’ a decree may also be set aside by an original 
suit in equity in the nature of a bill of review,* and 
this is the procedure favored by the courts where 
it is sought to have the decree vacated after the 
death of plaintiff. 

[§ 429] b. Parties Defendant. While there is 
apparently some authority to the contrary,’ the 
general rule is that, where the prevailing party has 
married again, the new spouse is not a necessary 
party to a proceeding to vacate the decree," at least 
unless such spouse has some substantial interest in 
the matter,!2 as where the vacation of the decree 
would affect the property rights of such spouse.?* 
So, where the prevailing party has died since the 
decree, his legal representatives and all others in- 
terested in the distribution of his estate,1* including 
children born subsequent to the deeree,'® have been 
allowed to be made parties. But adult heirs of a 
deceased United States pensioner are not necessary 
parties to annul a fraudulent divorce obtained by 
him in his lifetime since they are beyond the age 
that entitles them to a pension.1® Where a decree 
is prima facie valid, the defendant therein is a 
proper party in a subsequent suit by the heirs of a_ 
second husband seeking to determine interests in 
real property and to impeach the decree of divorce.1* 

[§ 430] ¢. Pleadings. A petition or application 
man yv. Willman, 57 Ind. 500. 

8. Fla.—Shrader v. Shrader, 36 
Fla. 502, 18 S 672; Rawlins v. Raw- 
lins, 18 Fla. 345, 


N. J.—Kearns vy. Kearns, 70 N. J. 


Eq. 483, 62 A 305. 
N. Y.—Blank v. Blank, 107 N. Y. 
91, 13 NE 615; Monroe v. Monroe, 21 


418, 1389 NYS 1068 (under Code Civ. 
Proce Se 1757). 

$7. Suttman v. San Francisco Su- 
, 174 Cal. 243, 162 P 1032. 
Ill.—Slosson v. Slosson, 192 Ill. 


166 NW 


Mich.—Van Slyke v. Van Slyke, 186 
Mich. 324, 152 NW 921. 

N. Y.—Felberbaum v. Felberbaum, 
150 NYS 907. 

N, D.—Henderson v. Henderson, 32 
N. D. 520, 528, 156 NW 245 [quot 
Gye]. 

Wash.—Robinson y. Robinson, 77 
Wash. 6638, 138 P 288, 51 LRANS 534; 
yeeies v. Fetry, 9 Wash. 239, 37 P 


A; 259. 
SUG Sree v. Keller, 


Right to have decree set aside for 
collusion see supra § 416. 

99. Ill—Bradford v. Abend, 89 Ill. 
78, 31 AmR 67. 

Ind.—Brown v. Grove, 116 Ind. 84, 
18 NE 387, 9 AmSR 823. 

Minn.—Olmstead v. Olmstead, 41 
Minn. 297, 43 NW 67. 

N. Y.—Lake v. Lake, 124 App. Div. 
89, 108 NYS 964. 

N. D.—Henderson v. Henderson, 32 


N. D. 520, 528, 156 NW 245 [quot 
Cyc]. 
{a] Insane plaintiff—Since a di- 


vorce suit can be brought only with 
the consent of the injured party, and 
an insane person can give no such 
consent, proceedings instituted in his 
name by a third person are invalid 
and of no effect. Bradford v. Brad- 
ford, 89" Dll. 78, 3h. AmR 67%: 

Right to have decree set aside for 
duress see supra § 415. 
1. In re Smith, 74 Kan. 452, 87 P 
189. See also infra § 615. 


2. Cal—Mulkey v. Mulkey, 100 
alee 234P 621: 
Dak.—Beach vy. Beach, 6 Dak. 371, 


43 NW 701 (where the judgment is 


void for insufficient service of pro- | 
cess, an action is not necessary to set/and. therefore not forbidden. 


515; Yorke y. Yorke, 3 N. D. 343, 55 
NW 1095. 


Wash.—Pullman y. Pullman, 92 
Wash. 120, 158 P 746. 
Wis.—Weatherbee v. Weatherbee, 


20 Wis. 499. 

3. Willman v. Willman, 57 Ind. 
500; Schlarb v. Schlarb, 168 Iowa 364, 
150 NW 593; Foxwell v. Foxwell, 118 
Md. 471, 84 A 552 (when decree en- 
tered by mistake or surprise); Jones 
v. Jones, 82 N. J. Eq. 558, 89 A 29 [aff 
84 N. J. Eg. 479, 93 A 580] (default 
decree). 

[a] Modification——A proceeding 
for any modification of the original 
decree of divorce should not be made 
by motion but by supplemental peti- 
tion. Schlarb v. Schlarb, 168 Iowa 
364, 150 NW 593. 

4. Tobias v. Tobias, 193 Ill. A. 95. 
See also supra §§ 424, 425. 

5. Leach v. Leach, 122 Tll. A. 94; 
Brigham v. Dillaway, 176 Mass. 223, 
57 NE 328. See also supra § 424. 

6. Kirschner v. Dietrich, 110 Cal. 
502, 42 P 1064; Dyott vy. Henderson, 
85 N. J. Eq. 338, 97 A 35; Watson v. 
‘Weatsom, Ih sbi i GN. atye) a6, snes 
Thomps. & C. 667, 47 HowPr 240; 
Hunt v. Hunt, 75 Misc. 209, 135 NYS 
29 [mod on other grounds 154 App. 
Div. 833, 139 NYS 413]; Groh v. 
Groh, 35 Misc. 354, 71 NYS 985. 

Death as abating suit see Abate- 
ment and Revival § 404. See also 
supra § 421. 

7. Keller y. Keller, 139 Ind. 38, 38 
NE 337; Earle v. Earle, 91 Ind. 27; 
Richardson v. Stowe, 102 Mo. 33, 14 
SW 810; Salisbury v. Salisbury, 92 
Mo. 683, 4 SW 717; Scales y. Scales, 
65 Mo. A. 292; Smith v. Smith, 48 Mo. 
A. 612; Hansford v. Hansford, 34 Mo. 
A. 262; Nave v. Nave, 28 Mo. A. 505; 
Childs- ws (Childs; 11 AMoMFAL Beo5: 
Owens v. Sims, 3 Coldw. (Tenn.) 544. 

{a] A petition to set aside a de- 
cree is not a proceeding to review it 
Will- 


NYS 655. 

Or.—Orr v. Orr, 75 Or. 137, 144 P 
753, 146 P 964; Bamford v. Bamford, 
4 Or. 30. 

R. I.—Johnston v. Johnston, 37 
R. 17362, 927A 983? 

W. Va.—Bacon v. Bacon, 68 W. Va. 
747, 70 SE 762 (time for filing). 

9. Dyctt v. Henderson, 85 N. J. 
Hq. 338, 97 A 35; Watson v. Watson, 
Eun GN YW) 6 2675) Ss Thompss ae: 
667, 47 HowPr 240; Hunt v. Hunt, 75 
Mise. 209, 185 NYS 39 [mod on other 
grounds 154 App. Div. 833, 139 NYS 
413]; Groh v. Groh, 35 Misc. 354, 71 
NYS 985; Rodgers v. Nichols, 15 Okl. 
579, 83 P 923; Johnson v. Coleman, 23 
Wis. 452, 99 AmD 193. 

10. Sampson v. Sampson, 223 Mass. 
451, 112 NE 84 (where the second 
spouse was allowed to intervene as a 
defendant). 

11. Vanness v. Vanness, 128 Ark. 
543, 194 SW 498. 

12. Vanness vy. Vanness, 128’ Ark. 
543, 194 SW 498. 

13. Carlisle v. Carlisle, 96 Mich. 
128, 55 NW 673. 

14. Fla.—Barnes vy. Willis, 65 Fla. 
363, 61 S 828. 


Ind.—Beavers v. Bess, 58 Ind. A. 
287, 108°NE 266. 
Minn.—Bomsta v. Johnson, 38 


230, 36 NW 341. 

. Y.—Watson v. Watson, 1 Hun 
267, 3 Thomps. & C. 667, 47 HowPr 
240; Groh v. Groh, 85 Misc. 354, 71 


NYS 985. 
Hodgson, 9 Oh. Dec. 


Minn, 
N 


Oh.—Rine v. 
(Reprint) 275, 12 CincLBul 33. 

Wis.—Johnson v. Coleman, 23 Wis, 
452, 99 AmD 198. 


prot Rawlins v. Rawlins, 18 Fla. 
16: Lawrence y. Nelson, 113 Iowa 


277, 85 NW 84, 57 LRA 583. 

17. Richardson v. King, 157 Iowa 
287, 135 NW 640 (construing Code § 
4091 et seq). 


[a] Reason for rule.—‘‘He is vi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 4380-433] ‘ 
to set aside a decree of divorce should show that the 
petitioner is the injured party and free from guilt; 1® 
that he is acting with good motives; 1° that he has a 
meritorious defense to the action for divorce,”° al- 
though it has been held that this allegation is un- 
necessary where the court granting the decree was 
without jurisdiction.2! He should also specifically 
allege the facts and circumstances constituting the 
fraud or irregularities complained of,?? and clearly 
show that the action was brought within the time 
prescribed by statute.2* A petition will not be 
stricken, however, because it appears to contain 
impertinent allegations, if it contains other allega- 
tions which, if true, would constitute a valid basis 
for relief.2* Where the second spouse of the 
prevailing party in a divorce suit against whom no 
-relief is asked in a petition to vagate the decree is 
allowed to intervene as a defendant, it is not neces- 
sary that an amended petition should contain any 
averments respecting such intervenor.?® 

[§ 431] d. Notice and Hearing. Ordinarily a 
decree should not be vacated without giving the pre- 
vailing party an opportunity to be heard; ?* and 
where as in some jurisdictions the statute provides 
that neither party may dismiss a divorce action 
after the entry of an interlocutory judgment with- 
out the other party’s consent,?7 the court has no 
power to vacate such a judgment at the request of 
one of the parties without notice to or consent of 
the other.2® It has been held, however, that no 
notice is necessary where the decree is vacated dur- 
ing the term at which it was rendered,” especially 
when vacated on the court’s own motion to protect 
itself against a fraudulent decree.*® If the proceed- 
tally interested in the suit, and, if 
this be a direct attack upon the de- 

eree of divorce, he was not only a 
necessary, but an indispensable par- 
ty.” Richardson y. King, 157 Iowa 
287, 299, 135 NW _ 640. 

18. Shaw v. Shaw, 140 NYS 388 


[aff 156 App. Div. 379, 141 NYS 425]; 
Bamford v. Bamford, 4 Or. 30. 


$81,112) P1007. 


103 SW 419. 
Wash.—Chaney 
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Okl.—Newmin v. 


Pa.—Liem v. Liem, 5 Kulp 178. 
Tex.—Sperry v. Sperry, 


v. Chaney, 56 
Wash. 145, 105 P 229. 

Wis.—Routledge yv. Patterson, 
Wis. 226, 181 NW 346. 
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ing is by motion, notice to plaintiff’s attorney is 
sufficient,34 unless the giving of notice is delayed 
until the-relationship is presumed to have ceased.*” 
A judge cannot, therefore, set aside a decree on 
the ground of fraud based on a private letter ad- 
dressed to him, the contents of which are unknown 
to the opposite party of his counsel until filed as a 
basis of the order.2* If the prevailing party has 
remarried, the new spouse also may be entitled to no- 
tice.2* The evidence on the hearing ** is governed 
by the rules applicable to vacating decrees in other 
actions. 

[§ 432] e. Decree—(1) Form. Where the pro- 
ceedings for divorce were fraudulent from their in- 
ception, the decree setting aside the, judgment of 
divorce should simply nullify it and not permit 
defendant to defend as though the judgment had 
never been entered;?° but where the fraud occurred 
subsequent to the commencement of the divorce pro- 
ceedings the decree should set aside the judgment 
of divorce and grant defendant a reasonable time 
to plead.3*7 A decree granting a divorce and set- 
tling the property rights of the parties cannot be 
set aside in part only.3& An order redocketing the 
case on motion of defendant cannot be regarded as 
setting aside the deeree.®® 

The imposition of terms upon the applicant *° 
follows the rules applicable to the vacation of de- 
crees or judgments in other actions. 

[§ 433] (2) Operation and Effect. The vacation 
of a decree of divorcee renders it void ab initio and 
restores the parties to their previous marital 
rights.41 On collateral attack the presumption is in 
favor of the validity of an order or decree setting 
Newman, 27 Okl. 33. Blundin v. Blundin, 38 Nev. 

212, 147 P 1083. 
34. Carlisle v. Carlisle, 96 Mich. 
(Civ. A.) | 128, 55 NW. 673. 

35. See Equity [16 Cye 511, 516]; 
Judgments [23 Cyc 1047]. 

[a] The burden of proof of show- 


ing that plaintiff was a nonresident 
as charged in the motion is upon 


146 


19. Wiemer v. Wiemer, 21 N. D. [a] Forms of petition.—Willman | defendant moving to vacate the de- 
371, 130 NW 1015. v. Willman, 57 Ind. 500; Tollefson v.|cree on that ground. Winkler v. 
20. Ill—Thelin vy. Thelin, 8 Ill. | Tollefson, 137 Iowa 151, 114 NW 631; |} Winkler, 273 Mo. 60, 199 SW 981 
Ay 421. Rush v. Rush, 46 Iowa 648, 26 AmR| (evidence insufficient to sustain bur- 


Iowa.—Webster v. .Webster, 54 
Iowa 153, 6 NW 170. 
Mich.—Paynton v. 194 
Mich. 504, 160 NW 837. 
5g Y.—Everett v. Morrison, 21 NYS 
8. 
eaerme e v. Taylor, 52 Pa. Super. 


Paynton, 


A.) 187 SW 1100; Sperry v. Sperry, 
(Civ. A.) 103 SW 419. 

21. Atkinson v. Atkinson, 43 Utah 
53, 134 P 595, 47 LRANS 499. 

22. Ala.—Johnson v. Johnson, 182 
Ala., 376, 52 S 706. 

Ark.—Corney vy. Corney, 108 Ark. 

36 Fla. 


415, 159 SW 20. 
Fla.—Shrader v. Shrader, 
502, 18 S 672; Rawlins v. Rawlins, 18 


Fla. 345. 
Ill.—Slosson vy. Slosson, 192 Ill. A. 
259. 


Ind.—Earle v. Earle, 91 Ind. 27. 

Iowa.—Webster v. Webster, 54 
Iowa 153, 6 NW 170. 

La —Bmuy v. Farr, 125 La: $25, 51 
S 1003. 

Me.—Spinney v. Spinney, 87 Me. 484, 
32 A 1019; Lord v. Lord, 66 Me. 265. 

Md.—Foxwell v. Foxwell, 118 Md. 
471, 84 A 552. 


Mass.—Sampson v. Sampson, 223 
Mass. 451, 112 NE 84. 

Minn.—Earteau v. Barteau, 45 
Minn. 132. 47 NW 645; Bomsta v. 


Johnson, 38 Minn. 230, 36 NW 341. 
Nebr.—Monr v. Mohr, 81 Nebr. 499, 
116 NW 267, 129 AmSR 699. 
Nev.—Wade v. Wade, 173 P 553. 
Oh.—Procter v. Procter, 22 Oh. Cir. 
Ct: N.S. 145. 


Tex.—MeConkey v. McConkey, (Civ. 


179; Colby v. Colby, 59 Minn. 432, 61 
NW 450, £0 AmSR 420; Mohr v. Mohr, 
81 Nebr. 499, 116 NW 267, 129 AmSR 
699; Cochran v. Cochran, 42 Nebr. 
612, 60 NW 942. 


23. Emuy v. Farr, 125 La. 825, 51 
S 1008. 

24. Butler v. Butler, 34 Okl. 392, 
125 eR 2 t 

25. Sampson v. Sampson, 223 


Mass. 451, 112 NE 84. 

26. Andreen v. Andreen, 15 Cal. A. 
728, 115 P 761; Morris v. Morris, 60 
Mo. A. 86; Britton v. Britton, 45 N. J. 
Hq. 88, 15 A 266; Wanamaker v. Wan- 
amaker, 10 Phila. (Pa.) 466. 

27. See statutory provisions. 

28. Suttman vy. San Francisco Su- 
per Ct. 174>Cale243) 162) P 10382: 

29. Gato v. Christian, 112 Me. 427, 
92 A 489, AnnCas1917A 592 (holding 
that a decree was properly vacated 
before adjournment of the term and 
for good cause shown and after the 
death of the plaintiff on an ex parte 
hearing and without notice to anyone 
representing the deceased libelant). 

30. Todhunter v. De Graff, 164 
Iowa 567, 146 NW 66; Barber v. Bar- 
ber, 115 Me. 327, 98 A 822. 

31. Beach v. Beach, 6 Dak. 371, 43 
NW 701; Gebhard v. Gebhard, 25 
Mise. 1, 54 NYS 406; Yorke v. Yorke, 
3 N. D. 3438, 55 NW 1095. 

32. La Brash vy. La Brash, 1 Mich. 
N. P. 32 (holding that notice of a mo- 
tion to set aside a decree not given 
until nearly five months after the 
time allowed for appeal had expired 
should be served on complainant in- 
stead of his solicitor). 


den of proof). 

36. Colby v. Colby, 64 Minn. 549, 
67 NW 663; Crocker v. Crocker, Sheld. 
GNSSY, eb te 

387. Yorke v. Yorke, 3 N.-D. 343, 
55 NW 1095. 

38. McCraney v. McCraney, 5 Iowa 
232, 68 AmD 702 (holding that a de- 
cree avoiding a sentence of divorce 
so far as it affects the wife’s portion 
in her husband’s estate, and other- 
wise leaving it in force, is of no ef- 
fect). 

39.. Haley v. Haley, 7 KyL 528, 13 
Ky. Op. 877. 

40. See Costs § 90; Equity [16 Cyc 
513, 516]; Judgments [23 Cyc 969]. 

[a] Imposition of conditions.—(1) 
Where a husband after suing for di- 
vorce moved from the jurisdiction to 
defeat cross complaint for alimony, 
the court may require him to subject 
his property to the jurisdiction of the 
court and to comply with previous 
orders for alimony and counsel fees 
as a condition of vacating judgment 
against him. Hendrix v. Hendrix, 
101 ‘Wash. 735, 172 P8197, (2)5 But 
where the failure of defendant to de- 
fend was due to complainant’s lack 
of good faith the decree cannot be 
made conditional upon the payment 
of complainant’s solicitor’s fees. .Mc- 
Donald v. McDonald, 190 Mich. 649, 
157 NW 449. 

{b] The vacation of an interlocu- 
tory judgment must be without prej- 
udice to the acts done or payments 
made while it was in force. Bishop 
v. Bishop, 82 Misc. 676, 144 NYS 142. 

41. Ark.—Corney v. Corney, 79 


174 [190.J.] 


aside a judgment of divorce.*? 


[§ 434] EB. 


tack the decree.** 


[§ 435] 2. Grounds of Attack. A decree granted 
by a court wholly without jurisdiction of the sub- 
ject matter or the parties, being absolutely void,** 


Ark, 289, 95 SW 135, 116 AmSR 80. 

Colo.—Griswold v. Griswold, 23 
@olowA-63655) 129 9P 560. 

Ind.—Beavers v. Bess, 58 Ind. A. 
287, 108 NE 266, 270 [cit Cyc]. 

Iowa.—State v. Whitcomb, 52 Iowa 
85, 2 NW 970, 35 AmR 258. 

Kan.—Comstock v. Adams, 23 Kan. 
513, 33). .AmR 191. 

Me.—Gato v. Christian, 112 Me. 
427, 92 A 489, AnnCas1917A 592. 

N. J.—Voorhees v. Voorhees, 46 N. 
J.. Wq. 411, 19 A 172, 19 AmSR 404 
faites ONG I Ed.) otp, 20 VA 1676) 24 
AmSR 412, 14 LRANS 364]. 

N. Y.—Gebhard v. Gebhard, 25 
Mise. 1, 54 NYS 406. 

R. I.—State v. Watson, 20 R. I. 
354, 39 A 193, 78 AmSR 871 [aff 179 
Wm StG ome leSOt ob: 45 luned-soosol- 

Pa.—Boyd’s App., 38 Pa. 246. 

Tenn.—McKee v. Bevins, 138 Tenn. 
249, 197 SW 563. 

Wis.—White v. White, 168 NW 704. 

See Cheyney v. Cheyney, 163 Mich. 
598, 128 NW 780 (holding that, where 
a decree obtained by a wife on an 
ex parte hearing on service by pub- 
lication was set aside on the motion 
of the husband, who applied therefor 
immediately on learning of the fact, 
and who was given leave to answer, 
and the wife subsequently dismissed 
the bill, she could not urge that there 
was a valid decree of divorce). 

{a] Money paid to wife under de- 

cree.—On vacating a decree against 
a wife on her motion on the ground 
of the husband’s remarriage and adul- 
tery before the decree has become 
effective by lapse of time, money 
paid to the wife under the decree 
may be treated as property of the 
husband for the purpose of subse- 
quent proceedings. White v. White, 
(Wis.) 168 NW 704. 
-[b] .Wife’s conveyance after de- 
cree.—An order vacating a decree re- 
lates back to the date of the decree 
itself, so that libelant, who has ob- 
tained the decree, remains a married 
woman, subject to the restrictions of 
coverture as to her property after 
the decree and before its vacation, so 
that a mortgage executed by her 
without the husband’s joinder, after 
rendition of the decree, will not af- 
fect the husband’s right in the prop- 
erty. Gato v. Christian, 112 Me. 427, 
92 A 489, AnnCasl1917A 592. 

[ec] Second marriage void.—Under 
a statute providing that a decree may 
be opened cr vacated within one year, 
and forbidding the parties to remarry 
within that time, the vacation of 
Such decree restoring the former 
married status makes a second mar- 
riage within that time ipso facto 


void. Griswold v. Griswold, 23 Colo. 
A. 365, 129 P 560. 
{d] Adultery with second wife.— 


A husband who continues living with 
his second wife after a decree of di- 
vorce procured by him against his 
first wife has been set aside is guilty 
of adultery. State v. Watson, 20 
R. 1, 354, 39 A 193, 78 AmSR 871. 

[e] After death of snouse.—Where 
a divorce is set aside after the death 
of the husband, the wife is restored 
to all her marital rights in his es- 
tate. Boyd’s App., 38 Pa. 246. 

42. Comstock v. Adams, 23 Kan. 
513, 33 AmR 191; State v. Locke, 77 


Collateral Attack—l. 
The general rules as to parties ** and pleading vg 
must be observed in proceedings in which a decree 1s 
sought to be impeached collaterally. Under some 
circumstances, it seems, a defendant against whom 
a decree was rendered may be a proper,*® or even 
necessary, party ** in a collateral proceeding to at- 
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[§§ 433-435 


may be collaterally attacked at any time where it 


In General. 


Or. 492, 498, 151 P 717, 720 [cit Cyc]. 
See Allen vy. Maclellan, 12 Pa. 328, 51 
AmD 608 (so holding, aithough there 
was nothing in the record to show 
that proof of fraud in procuring the 
divorce was made, and although it 
was admitted that when service of 
the notice of the intended application 
to vacate was made at the reputed 
residence of libelant, she was out 
of the state). 

{a] Thus where it is shown thata 
court of a sister state possesses gen- 
eral jurisdiction, including power to 
grant divorces, and such a court 
grants a divorce and then sets it 
aside, it is presumed that the court 


had power to do so. Comstock 
Vv. Adams, *23. Kan. 5i3;, 33: Amat 
191. 

43. See Judgments [23 Cyc 1055]. 


See Cheever v. Wilson, 9.Wall. (U.S.) 
108, 19 L. ed. 604 (where a husband 
sues a tenant of his wife for a por- 
tion of her rents allotted to him by 
a decree of divorce, the tenant, if he 
means to take advantage of the nul- 
lity of the decree, must make his 
averment thereof in such form that 
the husband can take issue; that he 
cannot set the nullity up on argu- 
ment under an averment that he has 
a mortgage of the rents and “re- 
serves to himself the right to im- 
peach the decree if occasion should 
offer and require him to do so”); 
Larimer v. Knoyle, 43 Kan. 338, 23 P 
487 (holding that where a decree is 
attacked in a pleading in another ac- 
tion because of fraud in regard to 
service of process and otherwise, the 
pleader must allege that he did not 
have actual notice of the divorce 
proceedings in time to appear and 
defend, and that he did not learn of 
the fraud until within less than two 
years next preceding the filing of the 
pleading). 

44. See Judgments [23 Cyc 1055]. 

45. Richardson v. King, 157 Iowa 
287, 135 NW 640. 

46. Richardson y. King, 177 Iowa 
287, 135 NW 640. 

47. Richardson y. King, 157 Iowa 
287, 1835 NW 640 (corstruing Code § 
4091, and so holding where the heirs 
of a second husband brought suit 
against his widow to terminate prop- 
erty rights and to impeach the de- 
eree). 

{a] Reason for rule.—‘“Even if 
the attack be regarded as collateral, 
we think he should have been made 
a party. He is entitled to know 
whether he is the lawful husband of 
the defendant; for he can not be her 
husband for some purposes, and a di- 
yvorced spouse for all others. Fulliam 
v. Drake, 105 Iowa 615, 75 NW 479. 
It may be that, if the decree were 
absolutely void upon its face, he 
would not be a necessary party. But 
the decree is fair on its face and 
the same presumptions attend it as 
if the action were an ordinary one 
before a court of general jurisdiction. 
When a collateral attack is made 
upon it and proof aliunde is re- 
quired, we think the better rule is 
that he should be made a party.” 
Richardson y. King, 157 Iowa 287, 
299, 185 NW 640. 

48. See supra § 417; 
infra note 49. 


and cases 


is set up as a valid judgment,*® even after the mar- 
riage ®° or death ®! of the prevailing party. But 
since on collateral attack all intendments are in- 
dulged in support of a decree,®°? the record must 
affirmatively show lack of jurisdiction to authorize 
a collateral attack on a judgment.®* 
ever, the court had jurisdiction of the parties and 
the subject matter, its decree cannot be collaterally 
attacked because of mere error or irregularity.>* 
Thus a decree cannot be attacked collaterally be- 
cause of defective service of process which ren- 


Where, how- 


49. U. S.—Parker v. Parker, 222 
Fed. 186, 137 CCA 626. 
Ala.—Martin vy. Martin, 173 Ala. 


106, 55 S 632; Ingram v. Ingram, 143 
Ala. 129, 42 S 24, 111 AmSR 31 (at- 
tack on recitals in foreign decree as. 
to jurisdiction). 


‘Cal.—In re McNeil, 155 Cal. 333, 
100 P 1086. 
Colo.—Israel v. Arthur, 7 Colo. 5, . 


ae 438; Clayton v. Clayton, 4 Colo. 
410. 

Ga.—Parish v. Parish, 32 Ga. 653. 

Ind.—Friebe v. Elder, 181 Ind. 597, 
105 NE 151; Cavanaugh v. Smith, 84 
Ind. 380; Beavers v. Bess, 58 Ind. A. 
287, 108 NE 266. 

Iowa.—Belknap v. Belknap, 154 
Iowa 734, 134 NW 734; Mohler v. 
Shank, 93 Iowa 273, 61 NW 981, 57 
AmSR 274, 34 LRA 161; Graves y. 
Graves, 36 Iowa 310, 14 AmR 525,  - 

Ky.—Neéewcomb v. Newcomb, 13 
Bush 544, 26 AmR 222. 

Mass.—Adams v. Adams, 154 Mass. 
290, 28 NE 260, 13 LRA 275. 

Minn.—Sodine v. Sodine, 94 Minn, 
301, 102 NW 861, 110 AmSR 371. 

Mo.—Hinkle v. Lovelace, 204 Mo. 
208, 102 SW 1015, 120 AmSR 698, 11 
LRANS 730, 11 AnnCas 794. 

71 Nebr. 


Nebr.—Aldrick v. Steen, 
33, 98 NW 445, 100 NW 311. 
N. Y.—Hosmer v. Tiffany, 115 App. 
Div. 303, 305, 100 NYS 797 [cit Cye]. 
Or.—Northceut v. Lemery, 8 Or. 316. 
S. C.—State v. Westmoreland, 76 
S. C. 145. 56 SE 6738, 8 LRANS 842. 
Tex.—Stuart v. Cole, 42 Tex. Civ. A. 
478, 92 SW 1040; Douglas v. State, 58 
Byes Cr. 122, 124 SW 933, 137 AmSR 
Utah.—In re Christiansen, 17 Utah 
412, 425, 53 P 1008, 70 AmSR 794, 41 
LRA 504. 
ue iasuEn v. Magurn, 11 Ont. A. 


“A judgment pronounced by a tri- 
bunal having no authority to deter- 
mine the matter in issue is neces- 
sarily and incurably void, and may be 
shown to be so in any collateral or 
other proceeding in which it is drawn 


in question.” In re Christiansen, 
supra. 
[a] As where the record showed 


affirmatively that the statute requir- 
ing service by publication was not 
complied with. Israel y. Arthur, 7 
Colo, bP eas Se 

50. Newcomb v. Newcomb, 13 Bush 
(Ky.) 544, 26 AmR 222; Adams v. 
Adams, 154 Mass. 290, 28 NE 260, 13 
LRA 275. 

51. Newcomb v. Newcomb, 13 
Bush (Ky.) 544, 26 AmR 222. 

52. See infra § 437. 

53. In re McNeil, 155 Cal. 333, 100 
P 1086; Beavers v. Bess, 58 Ind. A. 
287, 108 NE 266; Sodini v. Sodini, 94 
Minn, 301, 102 NW 861, 110 AmSR 
371; Douglas v. State, 58 Tex. Cr. 122, 
124 SW 933, 137 AmSR 930. 

54. Ala—Smith v. Gibson; 191 
Ala. 305, 68 S 148; Ex p. Edwards, 183 
Ala. 659, 62 S 775, 776 [cit Cyc]. 

Ark.—Pryor v. Pryor, 88 Ark. 302, 
114 SW 700, 129 AmSR 102. 

Cal.—In re McNeil, 155 Cal. 333, 100 
P 1086; In re James, 99 Cal. 374, 33 P 
1122, 37 AmSR 60; Newman’s Est., 75 
Cal. 213, 16 P 887, 7 AmSR 146. 

Ga.—McLeod vy. McLeod, 144 Ga. 
359, 87 SE 286. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 435-437] 


dered it merely voidable; *> because the complaint 
did not state facts sufficient to justify the relief 
demanded and awarded;** because it omitted to 
state a fact which would have been a bar to the re- 
lef sought; °? because it failed to allege that the 
application was made in good faith; ** because of 


a mistake in stating defendant’s 
harm resulted therefrom; 


Il].— Jeffries v. Alexander, 266 Ill. 
49, 107 NE 146 [aff 188 Ill. A. 310]; 
Long v. Barton, 142 Ill. A. 606 [aff 
Ae Till. 551, 86 NE 127, 19 LRANS 
3884]. 

Ind.—Cavanaugh v. Smith, 84 Ind. 
380; Beavers v. Bess, 58 Ind. A. 287, 
108 NE 266. 

lowa.—Richardson v. King, 157 
Iowa 287, 1385 NW 640; Belknap v. 
Belknap, 154 Iowa 213, 134 NW 734; 
Mengel v. Mengel, 145 Iowa 737, 120 
NW. 72, 122 NW 899. 

Kan.—Gordon v. Munn, 87 Kan. 624, 
25 P 1, AnnCas1914A 783; McCor- 
mick vy. McCormick, 82 Kan. 31, 107 P 
546. 

Ky.—Newcomb v. 13 
Bush 544, 26 AmR 222. 

Mich.—In re Austin, 173 Mich. 47, 
138 NW 237, AnnCasi914D 749; Cole 
v. Cole, 144 Mich. 346, 108 NW 74, 

Minn.—Sodini_ v. Sodini, 94 Minn, 
301, 102 NW 861, 110 AmSR 371. 


13, 60 S 6, AnnCas1915B 428. 

Mo.—Donaldson v. Donaldson, 249 
Mo. 228, 155 SW 791; McDermott v. 
Gray, 198 Mo. 266, 95 Sw 431. 

Nebr.—Newell v. Newell, 88 Nebr. 
705, 130 NW 748; Cizek v. Cizek, 69 
Nebr. 797, 96 NW 657, 99 NW 28, 5 
AnnCas 464. 

N. Y.—Deafield v. Brady, 108 N. Y. 
524, 15 NE 428; Hunt v. Hunt, 72 
N. Y. 217, 28 AmR 129 {app dism 24 
L. ed. 11 091; Wottrich v. Freeman, 71 
N. Y. 601. 

Oh.—Bly v. Smith, 94 Oh. St. 110, 
113 NE 659. 

Or.—McFarlane v. Cornelius, 43 Or. 
513, 73 P 325, 74 P 468. 

Pa.—Hake v. Fink, 9 Watts 336; 
Baker v. Baker, 26 Pa. De pa 5d35 
Wile’s Hst., 19 Pa. Co. 60 

Tenn.—Rush Vv. Moore, yon. A.) 48 
SW 90. 

Tex.—Douglas v. State, 58 Tex. Cr. 
122-122 Sw +933. 137 AmSRy 930; 
Givens v. Givens, (Civ. A.) 195 Sw 
877;. Stuart v. Cole, 42 Tex. Civ. A. 
478, 92 SW 1040. 

vVt.—Burton v. Burton, 58 Vt. 414, 
5 A 281. 

55. Cal.—In re James, 99 Cal. 374, 
33 P 1122, 37 AmSR 60. 

Ga.—McLeod v. McLeod, 144 Ga. 
359, 87 SE 286. 

Ky.—Howton v. Gilpin, 69 SW 766, 
24 KyL 630. 

Mich.—Pettiford v.: Zoellner, 45 
Mich. 353, 8 NW 57 (so holding where 
the affidavit of publication was ir- 
regular because based on information 
and belief). 

N. Y¥.—Donnelly v. West, 66 HowPr 
428. i 

Pa.—Miltimore v. Miltimore, 40 Pa. 
alissale 

56. In re McNeil, 155 Cal. 333, 100 
P 1086; In re James, 99 Cal. 374, 33 P 
1122, 37 AmSR 60; Ayers v. Harsh- 
man, 66 Ind. 291; ‘Hunt v. Hunt, 72 
NGYo eek, AS AmR 129 [app dism ce 
L. ed. 11091; Wells v. Weils, 10 N. 
St. 248; McFarlane v. Cornelius, B 
Or. 513, 73 P 325, 74 P 468. 


Newcomb, 


57. Harrison v. Harrison, 19 Ala. 
499. 

58. Mengel v. Mengel, 145 Iowa 
787, 120 NW 72, 122 NW 899 (al- 


, [19 C. J.—12] 


59 or because 1t was not 
properly verified,°° except in jurisdictions where veri- 
fication is a jurisdictional prerequisite.*t Nor, where 
the court had jurisdiction, can its judgment be col- 
laterally attacked because a state of facts did not 
exist which authorized the rendition of the judg- 
ment,®*? or because the judgment was rendered by 
default before expiration of the time allowed de- 
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diction was not 


[§ 436] 3. 


name where no 


ment.°? 
[§ 437] 4. 
The general rule 


though the requirement that a peti- 
tion for divorce must allege that the 
application is in good faith is manda- 
tory, a failure so to allege is not a 
jurisdictional defect, for which a 
judgment based thereon may be at- 
tacked collaterally). 

59. Harrison vy. Harrison, 19 Ala. 
499; Richardson y. King, 157 Iowa 
287, 185 NW 640. 

60. Richardson v. King, 157 Iowa 
287, 1835 NW 640; Ellis v. White, 61 
Iowa 644, 17 NW 28. 

61. Hinkle v. Lovelace, 204 Mo. 
208, 102 SW 1015, 120 AmSR 698, il 
LRANS 720, 11 AnnCas 794. See also 
supra § 322. 

62, peunte we Eoin tateyNewa 2128 
AmR 129 [app dism 24 L. ed. 1109]. 

63. Newman’s Hst., 75 Cal. 213, 16 
P 887, 7 AmSR 146. 

64 Ala.—Ex p. Edwards, 188 Ala. 
659, 62 S 775; Harrison v. Harrison, 
19 Ala, 499. 

Ark.—Whitford v. Whitford, 100 
Ark. 63, 1389 SW 658, 655 [cit Cyc]. 

Cal.—In re McNeil, 155 Cal. 333, 100 
P 1086. 

Ill—Dow v. Blake, 148 Ill. 76, 35 
NE 761, 39 AmSR 156. 

Ind.—Friebe v. Elder, 181 Ind. 597, 
105 NE 151; Nicholson y. Nicholson, 
113 Ind) 13215 NE 223. 

Kan.—Larimer v. Knoyle, 43 Kan. 
338,238 P 487. 

Me.—Davis v. Davis, 61 Me. 395. 

Mass.—Greene v. Greene, 2 Gray 
361, 61 AmD 454. 

Minn.—In re Ellis, 55 Minn. 401, 
56 NW 1056, 48 AmSR 514, 23 LRA 
287 (holding that the validity of a 
judgment of divorce cannot be im- 
peached in a collateral proceeding be- 
cause plaintiff was induced to bring 
the suit by ill treatment and threats 
that unless she did so the ill treat- 
ment would be continued). 

Mo.—Lieber v. Lieber, 239 Mo. 1, 
143 SW 458; De Graw v. De Graw, 7 
Mo. A, 121. 

Nebr.—Smithson v. Smithson, 387 
Nebr. 535, 56 NW 300, 40 AmSR 504. 

Wash.—Peyton v. Peyton, 28 Wash. 
2USs/004 Peat. = 

[a] Reason for rule.—‘“A judg- 
ment rendered by a court having com- 
plete jurisdiction must be regarded by 
the parties thereto as speaking the 
exact truth in respect to all matters 
which were involved in the issue in 
that proceeding, so long as the judg- 
ment remains in force. However a 
judgment may have been obtained, 
unless it is void, it can not be ig- 
nored, and the rights of the parties 
again inquired into in a collateral 
proceeding.” Nicholson vy. Nicholson, 
113 Ind? 230; £38; 159NEY 223: 

65. Daniels v. Benedict, 50 Fed. 
347; Plummer v. Plummer, 37 Miss, 
185 (a decree obtained by fraud may 
always be collaterally attacked); 
Bunt v. Bunt 72 Neo ¥ee217 28 AmR 
129 [app dism 24 L. ed. 1109]; Hall 
Vy, Hall, 139 App) Div. (1120) 123 °NYS 
1056 [rev 67 Mise. 267. 122 NYS 401]. 
See also Magurn vy. Magurn, 11 Ont. 
A. 178 (holding that a decree obtained 
by a husband fraudulently should not 
be set up as a bar to an action by the 
wife for alimony). 


fendant to answer.® 
that fraud in the procurement of a decree does not 
render it ‘liable to collateral attack where the juris- 


(19 Cam) ait 


So it has generally been held | 


affected by the fraud,°* although 


there is authority to the contrary.® 

Conclusiveness of Record. Recitals 
in the record of a domestic divorce suit are conclu- 
sive in a collateral attack on the decree.® 
judgment of divorce granted in another state may 
be collaterally attacked by showing that the court 
which granted it was without jurisdiction, even 
though jurisdictional facts are recited in the judg- 


But a 


Presumption in Favor of Decree. 


is that, on collateral attack in the 


[a] Reason for this view.—‘“The 
true rule is that a decree of divorce 
Stands on the same footing as every 
other judgment or decree, and, if ob- 
tained by fraud growing out of mat- 
ter extrinsic or collateral to the mat- 
ter tried by the court rendering the 
decree, it will be set aside or disre- 
garded.” Daniels v. Benedict, 50 Fed. 
847, 353. 

66. Newman’s Hst., 75 Cal. 213, 16 
P 887, 7 AmSR 146; Givens v. Givens, 
(lexs’ Civ AS)A195= Si Wearside) eatin yeni 
Amy, 12 Utah 278, 42 P 1121 [aff 171 
WAS 9, DSSS C802, 1483 bedseneiain 

[a] For example (1) an affidavit 
of service of summons by publication 
against a nonresident defendant and 
recitals thereof in the judgment are 
conclusive on collateral attack. New- 


man’s Est... 75/Caly 213% 16 P8387, @ 
AmSR 146. (2) The recital in the 
decree that “defendant was duly 


served with process by publication” is 
conclusive upon the courts jurisdic- 
tion of defendant’s person, although 
the affidavit of publication fails to 
allege that the Summons was pub- 
lished as provided by statute. Amy 
Vv. “Amy, 12. Utah 278) 42 Pp tt20 Satt 
LA US Shot Ones SCt802 0-43 eileemeas 


peti 


[b] What constitutes record.—(1) 
The affidavit on the application for 
an order of publication and the order 
therefor are not a part of the judg- 
ment roll and cannot be considered on 
the question of due service. New- 
MAIS HS aio Calm aioe Outs smn 
AmSR 146. (2) And their absence 
from the record cannot be appealed 
to in a coilateral attack to impeach 
a judgment reciting service of process 
by publication. Amy v. Amy, 12 Utah 
218, 42.) 112 faft- £7 US. 2795 18 
SCt 802,143" i. sed? 127]. 

[e] Construction of record.—(1) 
A recital that due service by publica- 
tion was made does not preclude a 
collateral- attack on the judgment 
where the record otherwise affirma- 
tively shows that the statute was not 
complied with. Israel v. Arthur, 7 
Colo. 5, 1 P 438; Northcut v. Lemery, 
8 Or, 316. (2) But a ‘certificate by. 
the clerk in the minutes that certain 
papers are all that were filed in the 
cause is not incompatible with the 
existence of an order for publication 
not in the files. Amy v. Amy, 12 
Utah: 278 420 1a att Lae Wier Se 
179, 18 SCt 802, 43 L. ed. 127]. 

67. Ind. T.—Raymond § vy. 


c Ray- 
mond, 1 Ind. T. 834, 37 SW 202. 


Kan.—Litowich v. Litowich, 19 
Kan. 451, 27 AmR 1145. 

Mich.—Reed v. Reed, 52 Mich. 117, 
17 NW 720, 50 AmR 247, 

N. H.—Leith v. Leith, 39 N. H. 


20. 

ING NGG SA bbe Nig Dabbbne, CAINE INES ALTE 
28 AmR 129 [aff 9 Hun 622, and app 
dism 24 L. ed. 1109]; Hoffman v. 
Hoffman, 46 N. Y. 30, 7 AmB 299 
[aff 55 Barb. 269]; Gebhard vy. Geb- 
hard, 25 Mise. 3, 54 NYS 406. 


Oh.—Cox v. Cox, 19 Oh. St. 502, 2 
AmR 415, 20 Oh. St. 439. 
Tex.—Givens v. Givens, (Civ. A.) 


195 SW 877; Morgan v. Morgan, 1 
Mex, Cive Ay voids al sve Leas 


176 [190.J.] 


absence of showing to the contrary, it will be pre- 
sumed in favor of the validity of a decree that the 
court rendering it had jurisdiction,®® especially 
where the decree has existed unassailed for a long 
period of time.*® No intendment of law or pre- 
sumption of fact, however, can be made in favor of 
the jurisdiction where the statute purporting to con- 
fer it is void,?° or where it appears by the indorse- 
ment of the filing of the complaint that the statutory 
time for publication of summons could not have in- 
tervened between the filing of the complaint and the 
rendition of the decree,”! notwithstanding a recital 
in the decree that defendant had been duly served 
by publication.’? 
[§ 438] 5. Estoppel to Attack Decree. A void 
decree cannot be attacked in a collateral proceeding 
by a party thereto who has acquiesced in the decree 
by accepting its benefits.7* Nor can a party who 
has been guilty of fraud “* or collusion *® in procur- 
ing a decree avoid the decree on that ground, al- 
though it has been held that the fact that a wife may 
be guilty of some fault in consenting to a decree 
against her does not necessarily estop her from 
making a collateral attack on the decree if fraudu- 
lently procured.7* But the fact that defendant in 
a void decree of divorce subsequently marries an- 
other man does not estop her from asserting marital 
rights in her lawful husband’s estate.77 Nor does 
an unsuccessful attempt of a nonresident defendant 


See also infra § 845. 
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Eckhardt, 197 Ill. A. 302. 


[§§ 437-439 | 


to set aside a decree against him in the court which 
rendered it estop him from seeking to impeach the 
decree in the state of his residence.’® *, 
[§ 439] F. Merger and Bar of Causes of Action 
and Defenses—1. Bar to Subsequent Suit in Gen- 
eral. A decree for a limited divorce does not bar 
a subsequent action on different grounds for an 
absolute divorce,’® although it. bars a subsequent suit 
for absolute divorce on the same ground.®® Nor does 
a judgment sustaining a defense based on the mis- 
conduct of plaintiff preclude defendant from after- 
ward asserting the same misconduct as a ground 
for divorce.! But a judgment on the merits against 
defendant in an action for absolute divorce is a bar 
to a subsequent action by plaintiff for a limited di- 
vorce upon the same grounds, where, under the 
practice, plaintiff might have obtained in the first 
action the relief prayed for in the second; ** and a 
decree denying a divorce on the ground that both 
parties were to blame for their matrimonial diffi- 
culties is a bar to a subsequent suit by the wife for 
separate maintenance, so far as it is based upon 
matters occurring prior to the commencement of 
the divorce case.S* So under a statute which per- 
mits a wife who without fault is living apart from 
her husband to maintain an action for maintenance 
while they lived apart, a consent judgment for main- 
tenance bars the husband from afterward suing for 
a divorce on the ground that the separation was 


50 Fed. 
in feeble 


76. Daniels v. Benedict, 


68. Ala.—Johnson v. Johnson, 182 
Ala. 376, 62 S 706; Harrison v. Harri- 
son, 20 Ala. 629, 56 AmD 227 (foreign 
decree), 

Ark.—Whitford v. Whitford, 100 
Ark. 63, 1389 SW 653. 

Cal.—Buelna v. Ryan, 139 Cal. 630, 
73 P 466. 

“io Tic ae v. Smith, 84 Ind. 

Kan.—-Larimer v. Knoyle, 43 Kan. 
338, 23 P 487. 

Ky.—Asbury v. Powers, 65 SW 605, 


23 KyL 1622. 
Mo.— Werz v. Werz, 11 Mo. A. 


26. 

N. Y.—Hendrick v. Biggar, 66 Misc. 
576, 122 NYS 162. 

Or.—Stadelman vy. Miner, 83 Or. 
348, 155 P 708, 163 P 585, 983 (foreign 
decree). 

Tex.—Douglas v. State, 58 Tex. Cr. 
122, 124 SW 933, 1837 AmSR 930. 

Utah.—Amy v. Amy, 12 Utah 278, 
2rd fare. Sn 79- 18 SCt 
802, 43 L. ed. 127]. 

Ont.—Guest v. Guest, 3 Ont. 344. 

[a] Presumption not overcome.— 
Where a judgment recited that de- 
fendant was duly served with process 
by publication, the presumption of 
the court’s jurisdiction of defendant’s 
person is not overcome by the fact 
of defendant’s nonresidence, neither 
the property rights of the parties nor 
the rights of their children being de- 
termined thereby, and particularly 
where defendant received notice of 
the proceedings and both parties re- 
garded the divorce as valid and again 
married. Amy v. Amy, 12 Utah 278, 
Se oe hore Le LS, ei oie tS SCE 
802, 438 L. ed. 127]. 

69. Thompson vy. Thompson, 91 
Ala. 591, 8 S 419, 11 LRA 443; Wilson 
v. Holt, 83 Ala. 528, 3 S 321, 3 AmSR 
768; Asbury v. Powers, 65 SW 605, 23 
KyL 1622. 

70. In re Christiansen, 17 Utah 
412, 538 P 1008, 70 AmSR 794, 41 LRA 


504. 
‘is, Northcut v. Lemery, 8 Or. 
3L6: 
eae Northeut v. Lemery, 8 Or. 
73. Ga—McLeod vy. McLeod, 144 


Ga. 359, 87 SE 286. 
Ill—Supreme Lodge O. M. 


nits 


Iowa.—Mohler y. Shank, 93 Iowa 
2738, 61 NW 981, 57 AmSR 274, 34 
LRA 161; Ellis v. White, 61 Iowa 644, 
17 NW 28. 

La.—State v. King, 109 La. 161, 33 
S 121; Weigel’s Succ., 18 La. Ann. 
49. 

Minn.—Marvin v. Foster, 61 Minn. 
154, 63 NW 484, 52 AmSR 586. 

N. Y.—Simmonds v. Simmonds, 78 
Misc. 571, 138 NYS 639; Voke v. Platt, 
48 Misc: 273,96 NYS \725;. Peo.» v. 
Shrady, 47 Misc. 333, 95 NYS 991. 
See also Buxbaum vy. Mason, 48 Misc. 
396, 95 NYS 539 (holding that a de- 
cree obtained by the wife fixes her 
status and she cannot assert the con- 
trary in an action against the hus- 
band for goods furnished to her, al- 
though the husband might have been 
in a position to assail the decree for 
lack of jurisdiction). 

Bae -— Agnew’s App. 3 Walk. 

Wash.—Morgan vy. Maryland Fidel- 
ity, etc., 'Co., 66 Wash. 649, 120 P 106, 
38 LRANS 292. 

74. Ill—Dow v. Blake, 148 Ill. 76, 
385 NE 761, 39 AmSR 156; Supreme 
Lodge O. M. P. v. Eckhardt, 197 Ill. 
AS 02: 

Mass.—Greene vy. 
361, 61 AmD 454, 

Mich.—Van Slyke y. Van Slyke, 186 
Mich. 324, 152 NW 921; Simons v. 
StuOns, 47 Mich. 253, 645, 10 NW 


Greene, 2 Gray 


N. H.—Adams v. Adams, 51 N. H. 
388, 12 AmR 134. 

N. Y.—Ruger v. Heckel, 85 N. Y. 
483; Coddington vy. Coddington, 10 
AbbPr 450. 

Pa.—Miltimore v. Miltimore, 40 Pa. 
151; Allen v. Maclellan, 12 Pa. 328, 
51 AmD 608. , 

Eng.—Prudham y. Phillips, Ambl. 
763, 27 Reprint 490. 

75. Cal.—Bancroft v. Bancroft, 173 
P) 579, 

Ill.—Dow v. Blake, 148 Il. 76, 35 


|NE 761, 39 AmSR 156 


N. J.—Nichols v. Nichols, 25 N. J. 
Hq. 60. 

Tex.—Moo “ . 
SW. Bae ce Ot Cte 


347 (where a wife when 
health agreed for a sum of money 
needed for her temporary support 
that a decree should be obtained 
against her on the sole ground of 
desertion and the husband fraudu- 
lently obtained a,decree on the 
ground of adultery, the wife was not 
estopped from attacking the validity 
of the decree in a partition proceed- 
ao Nae 2 the trustees under his 
will). 

77. In re Christiansen, 17 Utah 
ani 53 P 1003, 70 AmSR 794, 41 LRA 

78. Hoffman v. Hoffman, 46 N. Y. 
30, 7 AmR 299 [aff 55 Barb. 269]. 

79. Foxwell v. Foxwell, 118 Md. 
471, 84 A 552 (subsequent suit by de- 
fendant); Edgerly v. Edgerly, 112 
Mass. 53; Evans v. Evans, 43 Minn. 
31, 44 NW 524, 7 LRA 448; Mason v. 
Mason, 8 P. D. 21; Hulse v. Hulse, 
Ti. GRE ae PPS Ds e259 seakitchion ave 
Ritchie, 4 Macq. 162; Geils v. Geils, 1 
Macq. 255. 

Former adjudication as merger or 
bar generally see Judgments [23 Cyc 


1106]. 
80. Eckert v. Eckert, 20 Pa. Dist. 
835. See Driver v. Driver, 24 Pa. 


Dist. 250 (decree of separation in 
foreign jurisdiction no bar to suit for 
divorce on same grounds). 

81. Lea v. Lea, 99 Mass. 498, 96 
AmD 772 (the dismissal of a hus- 
band’s libel for divorce for desertion, 
as a defense to which the wife has 
set up his cruelty causing her with- 
drawal, does not bar her libel for de- 
sertion consisting of such cruelty). 
See also Evans v. Evans, (Tenn. Ch. 
A.) 57 SW 367 (where, in defense, a 
husband adduces proof of his wife’s 
adultery, but asks no affirmative re- 
lief, and the wife’s bill is dismissed 
for want of proof, the husband is not 
thereby precluded from afterward al- 
leging and proving the same act un- 
der his cross bill praying a decree of 
divorcee, filed in the wife’s second di- ~ 
vorce suit, the proof showing that 
the wife’s offense has not been con- 
doned in the meantime), 

82. Wagner v. Wagner, 36 Minn. 
239, 30 NW 766. See also infra § 440. 

83. Matlock v. Matlock, 86 Or. 78, 
PONieEY vada 


same title, page and note number, 


§ 439] 


due to the wife’s fault.84 


alimony against the husband.®° 
fendant on the merits *® is a bar 


suit upon the same cause of action,®* or one based 
upon similar misconduct during the same period,** 
unless plaintiff was ignorant of the misconduct at 
the time of bringing the first suit,°® or unless the 


84. Harding v. Harding, 198 U. S. 
317, 25 SCt 679, 49 L. ed. 1066 [rev 
140 Cal. 690, 74 P 284]. 

85. Summers v. Summers, 146 Ky. 
653, 1483 SW 27. See also infra § 572. 


Sion Must be on merits see infra § 
87. Ala.—Cornelius v. ‘Cornelius, 
31 Ala. 479. 


Ill.— Peo. v. Case, 241 Ill. 279, 89 
NE 638, 25 LRANS 578; Haltenhof v. 
Haltenhof, 44 Ill. A..135. 

Ind.—Yeager y. Yeager, 43 Ind. A. 
313, 87 NE 144. : 

Iowa.—Chapman vy. Chapman, 181 
Iowa 801, 165 NW 96; Vinsant v. Vin- 
sant, 49 Iowa 639. 

Kan.—Lynn v. Lynn, 95 Kan. 141, 
147 P 1117, AnnCas1916B 932. 

La.—Glandz v. Peat, 48 La, Ann. 
161, 8 S 884. 

Me.—Slade v. Slade, 58 Me. 157. 

Md.—Wagoner v. Wagoner, 76 Md. 
oid, 252A 338. 

Mass.—Bradley v. Bradley, 160 
Mass. 258, 35 NE 482; Miller v. Mil- 
ler, 150 Mass. 111, 22 NE 765; Lewis 
v. Lewis, 106 Mass. 309; Thurston v. 
Thurston, 99 Mass. 39; Fera v. Fera, 
98 Mass. 155. 


Mich.—Paynton y. Paynton, 194 
Mich. 504, 160 NW 837. 
Minn.—Peterson v. Peterson, 68 


Minn. 71, 70 NW 865; Wagner v. 
Wagner, 36 Minn, 239, 30 NW 766. 

Mo.—Mullen v. Mullen, (A.) 195 
SW 544; Searcy v. Searcy, 196 Mo. A. 
311, 193 SiW 871. 

N. H.—Brown y. Brown, 37 N. H. 
536, 75 AmD 154. 

Okl.—Lee v. Lee, 38 Okl. 388, 132 
P 1070; Ford v. Ford, 25 Okl. 785, 108 
P 366, 27 LRANS 856. 

Or.—Matlock v. Matlock, 86 Or. 
78, 167 P 311; Farquar v. Farquar, 20 
Or. 69, 25 P 146, 23 AmSR 93. 

Pa.—Kershaw v. Kershaw, 5 Pa. 
Dist. 551; Schotte v. Schotte, 8 Wkly 
NC 236. 

Vt.—Tillison y. Tillison, 63 Vt. 411, 
22 A531, 

Va.—Craig v. Craig, 118 Va. 284, 87 
SE 727; Miller v. Miller, 92 Va. 196, 
23 SH 232 

Wash.—Appleton v. Appleton, 97 
Wash. 199, 166 P 61; Stay v. Stay, 53 
Wash. 534, 102 P 420. 

W.  Va.—Crouch v. Crouch, 78 
W. Va. 708, 90 SE 235; Maxwell v. 
Maxwell, 75 W. Va. 521, 522, 84 SH 
251. Feit Cye]. $ 

Wis.—Patrick v. Patrick, 139 Wis. 
463, 121 NW 130, 131 AmSR 1067; 
Amory v. Amory, 26 Wis. 152. ; 

[a] Thus (1) a libel is barred if 
it alleges the same acts of cruelty as 
a former libel, although there is evi- 
dence of acts of cruelty, previous to 
the former libel, other than those 
testified to at the first trial. Fera vy. 
Fera, 98 Mass. 155. (2) If a bill al- 
leges desertion which must by statute 
continue for a certain period, and a 
decree ot dismissal is rendered, a 
subsequent bill for the same cause 
will not lie until the lapse of the stat- 
utory period after the dismissal. 
Haltenhof v. Haltenhof, 44 Ill A. 


135. 

{[b] Different relief. — Judgment 
dismissing suit on the ground that 
both parties were to blame for their 
matrimonial difficulties is a bar to a 
subsequent suit by the wife for sep- 
arate maintenance so far as it is 
based upon matters occurring prior 
to the commencement of the divorce 


Under a statute author- | 
izing a divorcee where the parties have lived apart 
for five years, a default judgment of absolute di- 
vorce granted to the husband on that ground does 
not prevent the wife from prosecuting a claim for 
A decree for de- 
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to a subsequent 
edge.** 


case. Matlock v. Matlock, 86 Or. 78, 
LSP EMA eS ap 
88. Hawaii.imMacedo v. Macedo, 22 


Hawaii 429, 433 [cit Cyc]. 
La.—Glaude vy. Peat, 43 La. Ann. 
161, 8 S 884. 
Me.—Vance v. Vance, 17 Me. 203. 
Md.—Wagoner v. Wagoner, 76 Md. 
Si 25 7AG S88. hes 


Mass.—Edgerly v. 
Mass, 53. 

Mo.—Viertel v. Viertel, 99 Mo. A. 
710, 75 SW 187. . ¢ 

89. Macedo v. Macedo, 22 Hawaii 
429; Morrison v. Morrison, 142 Mass. 
361, 8 NE 59, 56 AmR 688; Searcy v. 
Searcy, 196 Mo, A. 311, 193 SW 871; 
Viertel v. Viertel, 99 Mo. A. 710, 75 
SW _ 187. 

90. See infra § 444. 

91. Prall v. Prall, 58 Fla. 496, 50 
S 867, 26 LRANS 577; Macedo v. 
Macedo, 22 Hawaii 429; and cases 
infra note 92. See also infra § 444. 

92. Smith v. Smith, 35 Ind. A. 610, 
74 NE 1008; Vinsant v. Vinsant, 49 
one 639; Rand v. Rand, 58 N. H. 

[a]. Rule applied.—(1) A judg- 
ment for defendant in an action based 
on adultery is not a bar to a sub- 
sequent action based on conviction of 
assault with intent to commit rape, 
although the cause of action is 
founded on the same criminal act. 
Vinsant v. Vinsant, 49 Iowa 639. (2) 
The refusal of a divorce for extreme 
cruelty is no bar to a subsequent 
suit on the ground of abandonment 
consisting of the same acts of cruelty 
compelling the separation of the par- 
ties. Rand v. Rand, 58 N. H. 536. 
(3) A judgment for defendant in a 
suit by a wife for divorce and ali- 
mony on the ground of cruel treat- 
ment and habitual drunkenness is not 
res judicata of the issues in a sub- 
sequent action by the wife for sep- 


Edgerly, 


‘arate support on the ground of de- 
sertion and neglect to provide by rea- | 


son of drunkenness. Smith v. Smith, 
35 Ind. A. 610, 74 NE 1008. 

[b] In New York a spouse after 
procuring a judgment of separation 
for a limited time may at the end of 
such time procure a judgment of per- 
manent separation on the same facts. 
Murdock v. Murdock, 148 App. Div. 
564, 132 NYS 9€4 [under Code Civ. 
Proc. § 1762]. 


A 93. Me—vVance v. Vance, 17 Me. 
03. 

Mass.—Morrison-v. Morrison, 142 
Mass. 361, 8 NE 59, 56 AmR 688; 
Bartlett v. Bartlett, 113 Mass. 312, 18 
AmR 493; HEdgerly v. Edgerly, 112 
Mass. 53. 

Mo.—Viertel v. Viertel, 99 Mo. A. 


710, 75 SW 187. 

N. Y.—Williamson v. Williamson, 1 
Johns. Ch. 488. 

Eng.—Green v. Green, L. R. 3 P. 
& D. 121; Mortimer v. Mortimer, 2 
Hage. Cons. 310. 

94. Bartlett v. Bartlett, 113 Mass. 
312, 18 AmR 498 (where a libel has 
been dismissed generally for failure 
of proof, libelant cannot afterward 
obtain a divorcee for a different of- 
fense, which had been committed and 
was known to him before filing the 
first suit, where no reason is shown 
for not having then assigned it as 
ground for divorce). 

[a] The reason for this rule was 
stated in a case where a husband’s 
libel for divorce on the ground of 


125 


(19 CT.) 177 


decree was granted without prejudice.°° A dismissal 
of the complaint is no bar to a subsequent suit set- 
ting up a different cause of action,®* although found- 
ed on the same misconduct,®? and especially where 
plaintiff was ignorant of such cause of action at the 
time of bringing the first suit,°* but there is author- 
ity to the contrary where plaintiff had such knowl- 
The dismissal of the complaint is not a bar 
to a subsequent suit based on acts occurring subse- 
quent to the dismissal,®> and where an action for 
divorce for desertion is dismissed, in a subsequent. 


desertion was dismissed for want of 
proof, and he subsequently sought to 
obtain a divorce on the ground of 
adultery which had been committed 
and of which he had knowledge before 
filing the first libel. “Good faith and 
justice required the husband, if he 
intended at any future time to rely 
on the graver charge, to suggest the 
fact before his first libel was dis- 
missed, so that the court might, if 
thought consistent with the interests 
of the parties and of the public, order 
the dismissal to be without prejudice 
to a subsequent libel, and the libellee 
might take measure to preserve any 
evidence material to her defence. 
The husband, not having done this, or 
shown any reason for not doing it, 
must be deemed to have waived any 
right to a divorce depending exclu- 
Sively upon facts existing and known 
to him at the time of his first ap- 
plication to the court.’ Bartlett v. 
eo 113 Mass. 312, 313, 18 AmR 

{b] Criticism of this view.—‘“If 
the law or public policy requires that 
a party seeking a divorce should al- 
lege, or, at least, disclose to the 
court every existing ground known to 
the party, or be estopped from there- 
after asserting any such ground not 
alleged or disclosed, the same law 
or policy, to be consistent, should de- 
mand that every respondent should 
set up every ground of defense he 
may have to the suit or be thereafter 
precluded from asserting it. The 
contrary, however, was held in Watts 
v. Watts, 160 Mass. 464, 36 NE 479, 
39 AmSR 509, 23 LRA 187. It would 
be to go but a short step farther in 
the same direction to hold that where 
one spouse sues another for divorce 
the other is in duty bound to assert 
any known ground that may then 
exist that might be made the subject 
of a cross-libel, or forever after hold 
his peace as to such ground. But 
what good purpose would be served 
by such a rule? Such a rule would 
provoke parties to litigate possible 
causes for divorce whereas it is the 
policy of the law to encourage con- 
donation and the amicable settlement 
of marital differences.’ Macedo v. 
Macedo, 22 Hawaii 429, 432. 

95. Cal—Wagner v. Wagner, 104 
Cal. 293, 37 P 935; Haley v. Haley, 2 
Cal. Unrep. Cas. 761, 14 P 92; Benson 
v. Benson, 29 Cal. A, 37, 154 P 285. 

Iowa.—Chapman v. Chapman, 181 
Iowa 801, 165 NW 96. 

Kan.—Lynn v. Lynn, 95 Kan. 141, 
147 P 1117, AnnCas1916B 932. 

TS eas ate g v. .Griffin, 8 B. Mon. 

La.—Glaude v. Peat, 43 La. Ann. 
161, 8 S 884. 

Me.—Vance v. Vance, 17 Me. 203. 


Md.—Dicus v. Dicus, 131 Md. 87, 
101 A 697. 

Mass.—Bartlett v. Bartlett, 113 
Mass. 312, 18 AmR 4938; Lewis v. 
Lewis, 106 Mass. 309. 

Mich.—Paynton v. Paynton, 194 


Mich. 504, 160 NW 8387. 

Mo.—Torlotting v. Torlotting, 97 
Mo. A. 183, 70 SW 941. 

N. Y.—Cordier v. Cordier, 26 How 
Br si. 

N. C.—Cooke .v. Cooke, 164 N. C. 
272, 80 SE 178, 49 LRANS 10384. 
Or.—Farquar v. Farquar, 20 Or. 69, 

P 146, 23 AmSR 93. 97 


Wash.—Appleton vy, Appleton, 


178 [190.J.] 


action brought on the same ground, in which libel- 
ant’s good faith is put in issue, the doctrine of res 
judicata does not exclude evidence of the same char- 
acter as that in the first trial directed solely to such 


issue.°° 
[§ 440-441] 
General. A judgment dismissing a 


merits precludes plaintiff from setting up the same 
grounds of misconduct as a defense in a suit for di- 
vorce afterward brought against him,’ although a 


Wash, 199, 166 P 61. 

Wis.—Varney v. Varney, 
19, 16 NW 36. 

Eng.—Robinson y. Robinson, 2 P. 
D. 75; Finney v. Finney, L. R.1 P. & 
D. 483; Bevan v. Bevan, 29 L. J. P. 
M. 45. 

Ont.—Henderson v. Henderson, 19 
Grant. Ch, (U. C.) 464. 

[a] Thus (1) where the ground 
alleged was the husband’s willful ne- 
glect to provide necessaries, which 
must by statute continue for a year, 
the dismissal of the bill does not bar 
a subsequent action based on the con- 
tinued neglect of the husband to sup- 
port his wife for a year after the 
dismissal. Wagner v. Wagner, 104 
Cal. 293, 37 P 935. (2) The dismissal 
of the wife’s bill and the husband’s 
cross bill containing charges of adul- 
tery against the wife, because neither 
was sustained by the evidence, does 
not bar a subsequent bill by the wife 
on the ground that such charges, be- 
ing false, constituted cruel treatment. 
Haley v. Hailey, 2 Cal. Unrep. Cas. 
761, 14 P 92. (8) A decree denying 
a divorce as for adultery does not 
bar a suit for cruelty subsequently 
occurrihg. Torlotting v. Torlotting, 
97 Mo. A. 183, 70 SW 941. (4) Plain- 
tiff in an action based on adultery 
may, after judgment for defendant, 
bring a second action for subsequent 
acts of adultery with the person with 
whom defendant is charged with 
adultery in the first action. Cordier 
v. Cordier, 26 HowPr (N. Y.) 187. 

96. Mullen y. Mullen, (Mo. A.) 195 


58 Wis. 


SW 544. 

97. Civille v. Civille, 22 Cal. A. 707, 
TSO eR O0Ss eisell yo vis Kelly, bio YPa. 
*Super. 603; Tillison v. Tillison, 63 


Vt. 411, 22 A 531. 

[a] For example.—(1) Where a 
wife sued for divorce because of her 
husband’s alleged intimacy with an- 
other woman, but the court found 
such imputation untrue, and dis- 
missed the action, the judgment was 
res judicata of such charge, and she 
could not plead the same misconduct 
as justification for her desertion of 
her husband in defense of his subse- 
quent action for divorce on that 
ground. Civille v. Civille, 22 Cal. A. 
707, 186 P 503. (2) A plaintiff alleg- 
ing cruelty as a ground for divorce 
cannot set up the same cruelty as a 
defense in a subsequent action 
against her for divorce on the ground 
of her adultery. Tillison vy. Tillison, 
63. Vt. 411, 22 A 531. 

98. Macedo v. Macedo, 22 Hawaii 
429 (in a wife’s action for divorce 
on the ground that she had been com- 
pelled to leave her husband because 
of his cruelty and failure to provide 
for her, a decree of dismissal would 
not, in the absence of proof showing 
that the fact that the wife was not 
justified in separating from her hus- 
band was determined by the former 
decree, estop her from showing in de- 
fense to a subsequent suit by the 
husband on the ground of desertion 
that she was justified in leaving him 
on account of his cruelty; and the 
burden was on the husband to show 
that the former.decree covered the 
matters set up as a defense in the 
subsequent suit). 


2-3. Bar to Subsequent Defense in 
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complaint on the 


Hawaii.—Macedo Macedo, 22 
Hawaii 429. 

Tll.—Peo. v. Small, 237 Ill. 169, 86 
NE 733 (custody of children); Pres- 
cott v. Fisher, 22 Ill. 390; Leach v. 
Leach, 122 Ill. A. 94; Smith v. Smith, 


101 Ill. A. 187. 
Ind.—Walker Walker, 150 Ind. 
167 


317,50 NE) 68: 

Iowa.—Mollring v. Mollring, 
NW 524; Chapman v. Chapman, 181 
Iowa 801, 165 NW 96; Smith v. Cre- 
tors, 181 Iowa 189, 164 NW 388; Scott 
v Scott, 174 Iowa 192, 156 NW 834; 
Vinsant v. Vinsant, 49 Iowa 639. See 
also Hamilton v. McNeill, 150 Iowa 
470, 129 NW 480, AnnCasi912D 604 
(construing Code § 3181). 

Ky.—Auxier y. Auxier, 155 Ky. 174, 
159 SW 678. 

Me.—Slade v. Slade, 58 Me. 157; 
Vance v. Vance, 17 Me. 203. 

Mass.—Lyster v. Lyster, 111 Mass. 
327; Lewis v. Lewis, 106 Mass. 309; 
Lea vy. Lea, 99 Mass. 493, 96 AmD 
772; Thurston v. Thurston, 99 Mass. 
39; Fera v. Fera, 98 Mass. 155; Bur- 
len v. Shannon, 3 Gray 3887; Greene 
v. Greene, 2 Gray 361, 61 AmD 454. 


Vv. 


Vv. 


Mich.—Paynton v. Paynton, 194 
Mich. 504, 160 NW 887; Simons v. 
Simons, 47 Mich. 253, 645, 10 NW 
360, 

Minn.—Peterson vy. Peterson, 68 


Minn. 71, 70 NW 865. 

Nebr.—Mohr v. Mohr, 81 Nebr. 499, 
116 NW 267, 129 AmSR 699; Oades v. 
Oades, 6 Nebr. 304. 


N. H.—Brown vy. Brown, 37 N. H. 
536, 75 AmD 154. 
N. J— Lake v. Lake, (Ch.) 89 A 


534; Magowan v. Magowan, 57 N. J. 
Eq. 195, 39 A 364 [rev on. other 
grounds 57 N. J. Ha. 322, 42 A 330, 73 
AmSR 645]. 

N. Y.—Goodwin v. Goodwin, 158 
App. Div. 171, 142 NYS 1102; Silber- 
stein v. Silberstein, 156 App. Div. 689, 
141 NYS 376 [rev on other grounds 
218 N.Y. 625, 113 NE -495]s) Durham 
v. Durham, 99 App. Div. 450, 91 NYS 
295, 34 NyYCivProe 141; Kamp v. 
Kamp, 46 HowPr 1438; Bradshaw v. 
Heath, 13 Wend. 407. 

Ri Sheers. v. Lee, 38 Okl. 388, 1382 P 

Pa.—Curtis v. Curtis, 200 Pa. 255, 
49 A 769. 

R. I.—Gill v. Read, 5 R. I. 3438, 73 
AmD 73. 

Tex.—Shook vy. Shook, (Civ. A.) 145 
SW 699; Stuart v. Cole, 42 Tex. Civ. 
A. 478, 92 SW 1040; Schultze v. 
Schultze, (Civ. A.) 66 SW 56. 

Utah.—Amy v. Amy, 12 Utah 278, 
a2 21 ath ii OLS el Tee se SOE 
802, 43 L. ed. 127]. 

Vt.—Blain v. Blain, 45 Vt. 538. 

Va.—Craig v. Craig; 118) Va:284,°87 
SE 727. 

Wash.—Averbuch v. Averbuch, 80 
Wash. 257, 141 P 701, AnnCasi1916B 
873; Stay v. Stay, 59 Wash. 651, 110 
R549: 

Wis.—Patrick v. Patrick, 139 Wis. 
463, 121 NW 130, 131 AmSR 1067; 
Amory v. Amory, 26 Wis. 152; Kalisch 
v. Kalisch, 9 Wis. 529. 

See also Judgments [23 Cyc 1288 
et seq]. 

[a] Findings of fact leading to a 
decree, affirmed by the supreme court 
in a prior action between the parties, 


[§§ 439-442 


relaxation of the rule has been recognized where the 
decree of dismissal leaves it uncertain upon which 
of several grounds of defense it was based.°* 

[§ 442] 4. Establishing Facts Adjudicated. A 


decree in a divorce suit is conclusive upon the par- 
ties as to all the facts in issue and actually deter- 
mined,®® or which might have been presented and 
determined,! but not as to matters not in issue,” al- 
though a decree has been held to be conclusive 
against defendant on a question not expressly in 


560, 103 P 524. ‘ 

{b] Bar to subsequent suit for 
alimony.—In New York, where a 
judgment of separation was rendered 
in favor of a husband on his counter- 
claim, the court could not in any sub- 
sequent action for divorce by the wife 
give a judgment in her favor for ali- 
mony. Byrnes v. Byrnes, 126 App. 
Div. 619, 111 NYS! 72 [under Code Civ. 
Proc, $831 762, 1766, L720; sli den oee 
also infra § 674. 

1. See Judgments [23 Cyc 1295 et 
seq]; and cases supra note 99. 

2. See Judgments [23 Cyc 1313]. 

{a] Thus a judgment dismissing 
a divorce suit on the ground of in- 
dignities was not res judicata in a 
subsequent action for separate main- 
tenance that the conduct of defend- 
ant prior to the divorce suit caused 
her present illness, the only question 
concluded by the former judgment 
being the insufficiency of the indig- 
nities alleged to entitle plaintiff to a 
divorcee. Louis v. Louis, 134 Mo. A. 
566, 114 SW 1150. 

[b] Speciei findings are not con- 
clusive as to facts which are not es- 
sential to the general verdict and the 
decree entered thereon. Burlen v. 
Shannon, 99 Mass. 200, 96 AmD 733. 

{c] A husband’s liability for the 
support of the minor children is not 
concluded by. a decree of divorce 
awarded him, which did not deter- 
mine the question of the custody and 
support of the children. White v. 
White, 169 Mo. A. 40, 154 SW 872. 

{d] Validity of agreement as to 
alimony.—A judgment in favor of a 
wife for absolute divorce, and recit- 
ing that no provisioin as to alimony 
was inserted, but that, if defendant 
failed to comply with his agreement, 
further application might be made to 
the court, in no way adjudicated the 
validity of the agreement, which pro- 
vided for payment of income to the 
children of the marriage. Hammer- 
stein v. Equitable Trust Co., 156 App. 
Div. 644, 141 NYS 1065 [aff 209 N. Y. 
429, 103 NE 706]. 

{e] Walidity of prior marriage.— 
A judgment is conclusive on the 
world as to the status of the parties, 
single as to each other, but does not 
settle the status of their prior rela- 
tions so as to render them valid, 
whether they were so in fact or not. 
Oborn v. State, 143 Wis. 249, 126 NW 
737, 31 LRANS 966. 

{f] In Oregon the statute author- 
izes the court on motion to set aside 
or modify so much of a decree for 
divorce as may provide for the sup- 
port and education of minor children 
or the maintenance of either party, 
and hence the original decree is not 
final and conclusive as to those mat- 
ters. Henderson y. Henderson, 37 Or. 
141, 60 P 597, 61 P 136, 82 AmSR 741, 
48 LRA 766. 

[g] Former judgment not pleaded 
or proved.—In a husband’s suit for 
divorce, where, answering the wife’s 
cross complaint charging cruelty and 
desertion, he did not plead a former 
judgment for himself in an action 
for divorce by the wife against him, 
and no proof of such former judg- 
ment was offered, under the plea of 
estoppel set up by the wife in her an- 


99. Ala.—Harrison y. Harrison, 19 | cannct be considered in a subsequent |swer to the complaint, the judgment 
Ala. 499. proceeding, so far as they are in any |roll in the former action not being 
Baap es Sueur v. Pounds, 139 Ga.| manner inconsistent with the decree | introduced in evidence by either 
470, 77 SE 629. ‘afirmed. Taylor v. Taylor, 54 Or.|party, and defendant wife merely 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number. 


§§ 442-446] 


issue under the pleadings, if defendant considered 
the question in issue.° 

[§ 443] 5. Requisites of Judgment—a. Jurisdic- 
tion. Since a judgment of divorcee rendered by a 
court without jurisdiction is absolutely void,‘ and 
no rights are acquired by virtue of its entry of 
record,’ judgment on the merits rendered by a court 
without jurisdiction of the person and subject mat- 
ter is not a bar to a subsequent suit.® 

[§ 444] b. Adjudication of Merits. A judgment 
dismissing a suit for divorce does not bar a subse- 
quent suit therefor,’ unless it was rendered after a 
trial upon the merits. Thus a voluntary dismissal 
is no bar to a second action,® nor is a dismissal for 
a defect in the pleadings,® or for want of prose- 
cution,? or because of the pendency of an appeal 
from a conviction of the offense alleged as ground 
for divorce;12 and a dismissal without prejudice 
is not a bar to another action for the same cause.*® 
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[§ 445] 6. Persons Concluded. Except as to the 
subsequent status of the parties, that is, that they 
are no longer husband and wife,!* a decree is con: 
elusive of the matters determined only when it is 
set up against a party to the divorce suit; > but it 
does not settle the status of their prior relations so 
as to render them valid as to the whole world re- 
gardless of whether or not they were so in fact.'® 
In New York a decree of divorce is binding on a 
corespondent who appears and contests the allega- 
tions of adultery,’* notwithstanding he is afterward 
placed in default,® but otherwise if he has not ap- 
peared.?* 

[§ 446] 7. Proof of Judgment. When obtain- 
able, an exemplified copy of the decree should be pro- 
duced for the purpose of proving a divorce,?? and 
will not be sufficient proof unless it recites all the 
jurisdictional facts.2t But where the records have 
been destroyed, parol evidence 7? is admissible to 


pleading in her answer the cross |. 
complaint, in the former action of 
the then defendant husband and the 
judgment in such action, there was 
nothing in the record disclosing the 
grounds upon which defendant wife, 
as plaintiff in the former action, re- | 
lied for a divorce to render the for- 
mer judgment conclusive in the suit 
upon her right to maintain her cross 
complaint. Benson v. Benson, 29 Cal. 
A. 37, 154 P 285. 

3. Shook v. Shook, (Tex. Civ. A.) 
145 SW 699. 

[a] Thus plaintiff in divorce 
asked for partition of the community 
property, and alleged that certain 
property was her separate property, 
which defendant denied. Defendant 
attempted to prove that certain im- 
provements on the property were 
paid for out of community funds, 
which was excluded on grounds other 
than its nonadmissibility under the 
pleadings. The judgment awarded 
the property to plaintiff as her sep- 
arate property. It was held that 
the judgment was conclusive against 
defendant’s right to a lien’ on the 
property for a share of the improve- 
ments, the evidence offered indicating 
that at that time defendant consid- 
ered that question to be in issue. 
Shook vy. Shook, (Tex. Civ. A.) 145 
SW 699. 

4 See supra § 417. 

5. Williamson v. Williamson, 179 
Towa 489, 494, 161 NW 482. 

“A void judgment is no judgment 
at all, and no rights are acquired by 


virtue of its entry of record.” Wil- 
liamson v. Williamson, supra. 
6. Masterman v. Masterman, 58 


ianwmi4enspl Pl27TT. 

{a] hus where the court ad- 
judged that plaintiff was a nonresi- 
dent, and at the same time found 
that he had no eause of action on 
the merits, the judgment was not a 
bar to a subsequent action for the 
same cause in the state of his resi- 
dence. Masterman v. Masterman, 58 
Kan. 748, 51 P 277. 

7. Ala.—Cornelius v. Cornelius, 31 
Ala. 479, 


Iowa.—Rivers v. Rivers, 65 Iowa 
568, 22 NW 679. 
Kan.—Ashmead v. Ashmead, 23 
Kan. 262. 
Mass.—Bradley v. Bradley, 180 
Mass. 258, 35 NE 482. 
H.—Brown v. Brown, 37 N. H. 


N. 
536, 75 AmD 154. 
N. J.—English v. English, 27 N. J. 


Hq. 579. 

Pa Beeka 
Dist. 551. 

vt.—Burton v. Burton, 58 Vt. 414, 
5 A 281. 

Va— Crais v. ‘Craig, 118 Va. 284, 
87 SE 727. 


-8. See supra § 4 

9. Goeldner v. erostaiier: 158 Iowa 
415. 1389 NW 889. 

10. Brown y. Brown, 37 N. H. 536, 
75 AmD 154, | 


11. Brown v. Brown. 37 N. H. 536, 
75 AmD 154. 

12. Rivers v. Rivers, 65 Iowa 568, 
22 NW 679 (a decree dismissing a 
complaint alleging adultery and con- 
viction of felony because of the pen- 
dency of an appeal from the convic- 
tion is not a bar to an action for di- 
vorce on the ground of such convic- 
tion, brought after its affirmance). 

18. Cornelius v. Cornelius, 31 Ala. 
479; Bradley v. Bradley, 160 Mass. 
258, 35 NE 482; Thurston v. Thurs- 
ton, 99 Mass. 39 (if a decree dismiss- 
ing a libel for divorce is not intended 
to be a bar to a new libel for the 
same cause, it must set forth that 
the dismissal is without prejudice); 
Kershaw v. Kershaw, 5 Pa. Dist. 551 
Burton vy. Burton, 58 Vt. 414, 5 A 


eA 

Ky.—Hostetter v. Green, 159 
Ky 611, 167 SW 919, LRA1915C 870. 
A Mass.—Burlen v. Shannon, 3 Gray 

87. 

Nebr.—Belknap . v. Stewart, 38 
aoe 304, 307, 56 NW 881, 41 AmSR 
729. 

N. Y.—In re De Saulles, 101 Misc. 
447, 167 NYS 445; Gourand v. Gour- 
and, 3 Redf. Surr.-262. 

Wis.—Osborn v. State, 143 Wis. 249, 
126 NW 737, 31 LRANS 966. 

“We have no doubt that ...a de- 
cree upon a libel for divorce di- 
rectly determining the status of the 
parties, that is, whether two persons 
are or are not husband and wife; 
or, if they have been husband and 
wife, that such a decree divorcing 
them ... would be conclusive of the 
fact, in all courts and everywhere, 
that they are so divorced.” Belknap 
v. Stewart, supra. ‘6 


15. ‘ : 

Colo. 454, 111 P 21, 30 LRANS 507. 

Ky.—Willey v. Howell, 168 Ky. 466, 
182 SW 619; Hostetter v. Green, 159 
Ky. 611, 167 SW 919, LRA1915C 870. 

N. J.—Rice v. Rice, (Ch.) 23 A 946; 
Coney v. Harney, 53 N. J. L. 538, 20 A 
736. 

N. Y.—In re De Saulles, 101 Misc. 
447, 167 NYS 445; Post v. Post. 71 
Mise. 44, 129 NYS 754 [aff 149 App. 
Div. 452, 133 NYS 1057 (aff 210 N. Y. 
607 mem, 104 NE 1139 mem)]; Gou- 
raud v. Gouraud, 3 Redf. Surr. 262. 

Wash.— State v. King County 
Super. Ct., 58 Wash. 97, 107 P 876. 

[a] Thus (Caley decree of divorce 
is not conclusive of the truth of the 
grounds for the decree in a proceed- 
ing between the party against whom 
the decree was rendered and a third 
person for custody of a minor child 
of the divorced parties. Wilson v. 
Mitchell, 48 Colo. 454, 111 P 21, 30 
LRANS 507. (2) The issues in an 
action against plaintiff’s father-in- 
law for alienation of his wife’s affec- 
tions, growing out of plaintiff’s ac- 
cusations against his wife before 
their separation, were not concluded 
by the judgment whereby the wife 
obtained a divorce from plaintiff, as 


the parties in the second action were 
different, although the evidence was 
much the same. Willey v. Howell, 
168 Ky. 466, 182 SW 619. (3) A man 
and wife who were married in Louisi- 
ana went to Texas to live and ac- 
quired a matrimonial domicile there 
which continued when the wife de- 
serted her husband and when he sued 
her and recovered an absolute divorce 
in Texas. The wife afterward mar- 
ried in New York and later sued for 
a separation. It was held that a 
judgment of annulment of the mar- 
riage rendered on defendanrt’s coun- 
terclaim on the ground that plain- 
tiff’'s former husband was living and 
that the Texas decree was invalid, 
remaining unreversed, dissolves the 
second marriage but is not conclusive 
against the wife as to the validity of 
he second decree in a subsequent suit 
brought by her third husband to an- 
nul his marriage to her on the same 
ground. Post v. Post, 71 Misc. 44, 129 
NYS 754: [aff 149 App. Div. 452, 133 
NYS 1057 (aff 210 N. Y. 607 mem, 194 
NE 1139 mem)]. (4) The court, in 
an action by a wife for divorce, is 
without jurisdiction to enter judg- 
ment in the divorce proceeding which 
will be final and conclusive as be- 
tween the wife and her attorney, and 
where the court indicates its inten- 
tion to enter such a judgment, the 
attorney may apply for prohibition 
since he has no right of appeal be- 
cause not a party. State v. King 
County Super. Ct., 58 Wash. 97, 107 


P 876. 

16. Osborn v. State, 143 Wis. 249, 
126 NW 737, 31 LRANS 966. 

17. Hendrick vy. Biggar, 209 N. Y. 
oy 163 NE 763. 

8. Hendrick v. Biggar, 209 N. Y. 
440, 103 NE 763. 

19. Raymond vy. Williston, 213 Fed. 
525; Hendrick v. Biggar, 209 N. Y. 
440, 103 NE 763 [rev 151 App. Div. 
522, 1386 NYS 306]. 

20. Wiseman vy. Wiseman, 89 Ind. 
479; Teter v. Teter, 88 Ind. 494: ‘Com. 
v. Blood, 97 Mass. 538; Sullivan v. 
Grand Lodge K. P., 97 Miss. 218, 52 S 
360; Lawrence’s Case, 18 AbbPr 
(N. Y.) 347. See also Evidence ine ee 
Cyc 497]. 

[a] An oral statement of a hus- 
band or wife that they have been 
divorced is not sufficient evidence 
thereof. Wiseman v. Wiseman, 89 
Ind. 479. 

[b] A transcript of the record in 
the divorce suit is not sufficient. 
Teter v. Teter, 88 Ind. 494. 

21. Com. v. Blood, 97 Mass. 588. 
See also Lawrence’s Case, 18 AbbPr 
(N. Y.) 347 (holding that if the de- 
cree does not show on its face the 
required jurisdictional facts, enough 
of the record should be produced to 
show that the court hai jurisdiction). 

22. In re Edwards, 58 Iowa 431, 10 
NW 7938; Hagan v. Hanks, 80 S. C. 94, 
fee 245, See also Hvidence [17 Cye 
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show a divoree. It has also been held that the grant- 
ing of a divorce may be presumed from protracted 
separation with a subsequent marriage of the par- 
ties; 23 but the better rule seems to be that no pre- 
sumption of divorce arises from the subsequent re- 
marriage of the person claiming to be, but who 
was not actually, divorced.* 

[§ 447] G. Operation and Effect ?°—1. Of Abso- 
lute Decree—a. In General. Complete dissolution 
of the marriage relation immediately follows the 
rendition of a decree.2® A divorce decree has no ret- 
roactive effect.27 A decree of divorce may have the 
same effect as one of annulment for the same 
cause.?® 

[§ 448] b. As to Transactions between Hus- 
band and Wife—(1) In General. Since an absolute 
divorce dissolves the marriage and releases the mu- 
tual rights and obligations of the, parties,?® the hus- 
band and wife may thereafter contract with each 
other,?° and the wife may sue upon valid contracts 
made with the husband during coverture,* or the 
husband may sue the wife? Thus after divorce 
the wife may sue the husband on a promissory note 
given by him to her during coverture,** but not until 
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[§§ 446-450 


tage taken of her by the husband in obtaining the 
money for which the note was given; ** and she may 
also maintain an action to recover for services ren- 
dered her divorced husband before the marriage 
where under the statute a woman having property 
is not deprived of any part of it by her marriage.’ 
But a divorced wife cannot maintain an action at 
law against her divorced husband upon an implied 
contract arising during coverture,?* and it has been 
held that she cannot sue for maintenance,*’ al- 
though where the husband has given a bond during 
the separation to pay her a fixed sum for main- 
tenance, she may after divorce sue on the bond,** 
and she ean sue for the support of their child, who. 
is awarded to her.*® A divorced wife cannot, how- 
ever, sue for injury from personal torts committed 
by the husband against her before divorce,*® and this 
is true notwithstanding the statute authorizes a mar- 
ried woman to sue in relation to her sole property 
the same as if she were unmarried.*! 

[§ 449] (2) Separation Agreements. Provisions 
of a separation for the support of the wife are not 
as a rule abrogated by a subsequent absolute di- 
vorce.*” 


after it matures where there was no undue advan- 


[a] Rule applied.—(1) Where the 
records of a certain court for a par- 
ticular year were destroyed by fire, 
parol evidence of memoranda made 
by the judge on his calendar directing 
the entry of a decree in a case pend- 
ing in such year in such court be- 
tween the parties in question is ad- 
missible as tending to show the entry 
of such decree. In re Edwards, 58 
Iowa 431, 10 NW 793. (2) The testi- 
mony of six witnesses, one of whom 
was a brother of one of the parties 
and another of whom had been clerk 
of the court for forty years, who de- 
tailed with great circumstantiality 
the lives of the couple, and testified 
that it was understood and acted 
upon in the county where they lived 
that the couple were divorced and 
that they lived within six miles of 
each other, was _ sufficient to show 
that a divorce had been granted 
where the records had been destroyed. 
Hagan vy. Hanks, 80 S. C. 94, 61 SE 


245. 

23. Blanchard v. Lambert, 43 
Iowa 228, 22 AmR 245; Harvey v. 
Carroll, 72 Tex. 63, 10 SW 334; Har- 
MEVErVinOaArrolly ba hex: Clivs vA 3245023 
SW 7138. See also supra §§ 168, 331. 

24. Hield v. Field, 117 Ill. A. 307 
{aff 215 Ill, 496, 74 NE 443]; Barnes 
v. Barnes, 90 Towa 282, 57 NW 851; 
Gilman y. Sheets, 78 Iowa 499, 43 NW 
299; Ellis v. Filis, 58 Iowa 720, 13 NW 
65. And see Wiseman v. Wiseman, 89 
Ind. 479 (holding that evidence that 
the husband cohabited with another 
woman in a remote place for a long 
period and had children by her, and 
that during all that time she was rec- 
ognized as his wife, has no tendency 
to prove a dissolution of the original 
marriage). 

[a] Rule applied.—(i1) Where the 
records of the counties in which a 
man and his wife have lived show no 
divorce, there is no presumption of 
divorce in favor of the woman be- 
cause she marries another, although 
the first husband also marries an- 
other, with whom, however, it is not 
shown that he _ lived. Barnes vy. 
Barnes, 90 Iowa 282, 57 NW 851. (2) 
A divorce will not be presumed where 
there is no evidence of conduct in- 
consistent with the continuance of 
the marriage relation on the part of 
the wife, although the husband has 
deserted her and married again. Gil- 
man v. Sheets, 78 Iowa 499, 48 NW 
299. (8) Where a wife had no knowl- 
edge that her husband, living apart 
from her, had married again or was 


[§ 450] 


cohabiting with another woman, un- 
til after his death, and there is no 
evidence that she did not at all times 
regard the marriage as existing, no 
presumption can be indulged that he 
had procured a divorcee. Ellis v. El- 

lis, 58 Iowa 720, 13 NW 65. 

25. Effect of divorce: 

As defense to prosecution for: 
Adultery see Adultery § 15. 
Bigamy see Bigamy § 22. 

On presumption as to legitimacy see 
Bastards § 7. 

26. Johnson v. Grand Lodge A. O. 
Uaioe Kan wos i377, Patt 00 
LRANS 461. 

27. Reed v. Reed, 109 Md. 690, 72 
A 414, 180 AmSR 552; Alt v. Banhol- 
zer, 39 Minn. 511, 40 NW 830, 12 Am 
SR 681; Doyle v. Rolwing, 165 Mo. 
231, 65 SW 3815, 88 AmSR 416, 55 
LRA 332; Stelz v. Shreck, 128 N. Y. 
263, 28 NE 510, 26 AmSR 475, 13 LRA 
3263, Van, Cleat tv. “Burns 2 its. No ¥: 
549, 23 NE 881, 16 AmSR 782; In re 
Ensign, 103 N. Y. 284, 8 NE 544, 57 
AmR 717. 

28. Shepherd y. Shepherd, 174 Ky. 
615, 192 SW 658 (a decree of absolute 
divorce for force or duress in oOb- 
taining the marriage has the same 
effect as a judgment annulling the 
marriage for the same cause). 


29. See supra § 401. 
pane McBride v. Greenwood, 11 Ga. 
31. Ky.—Weatherford v. McCrock- 


lin, 34 SW 24, 17 KyL 1297. 
Me.—Carlton v. Carlton, 72 Me. 115, 
39 AmR 307; Webster v. Webster, 58 
Me. 139, 4 AmR 253. 
Mass.—Legg v. Legg, 8 Mass. 99. 
N. Y.—France y. France, 38 Misc. 
459, 77 NYS 1015. 
Pa.—Flattery y. Flattery, 91 Pa. 
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32. Lane v. Lane, 80 Me. 570, 16 A 
323; Blake vy. Blake, 64 Me. 177; 
Jackson v. Jackson, 135 Mich. 549, 98 
NW 260. 


33. Webster v. Webster, 58 Me. 
189, 4 AmR 258. 
ee Flattery v. Flattery, 91 Pa. 
35. Carlton vy. Carlton, 72 Me. 115, 


39 AmR 307. 

36. Pittman vy. Pittman, 4 Or. 298. 

37. Bidwell v. Bidwell, 139 N. C. 
402, 52 SE 55, 111 AmSR 797, 2 LRA 
NS 324. See also infra § 572. 

38. France v. France, 38 Misc. 459, 
77 N¥S 1015. And see infra § 449. 

39. Evans v. Evans, 125 Tenn, 112, 
140 SW 745, AnnCas1913C 294. See 
also infra § 812. 


c. As to Property Rights of Parties— 


40. Abbott v. Abbott, 67 Me. 304, 
24 AmR 27; Phillip v. Barnet, 1 Q. B. 
D, 436. See also infra § 452, G 

[a] At common law the wife had 
no cause of action for damages for 
assault and battery committed by the 
husband during marriage, and a sub- 
sequent divorce does not give her 
any greater rights. No right existed 
during the marriage, and none was 
created by the divorce. Phillips v. 
Barnet, 1 QQ), Bs De 436. 

41. Bandfield v. Bandfield, 117 
Mich. 80, 75 NW 287, 72 AmSR 550, 
40 LRA 757. 

42. Ark.—Pryor v. Pryor, 88 Ark. 
302, 114 SW 700, 129 AmSR 102. 

Ky.—Siddens v. Siddens, 101 SW 


Me.—Carey v. Mackey, 82 Me. 516, 
20 A 84, 17 AmSR 500, 9 LRA 113. 

Md.—Kremelberg v. Kremelberg, 52 
Md. 553. 

Minn.—Hertz v. Hertz, 136 Minn. 
402, 161 NW 402. 

N. Y.—Galusha v. Galusha, 116 
N. Y. 635, 22 NE 114, 15 AmSR 4538, 
6 LRA 487; Carpente: v. Osborne, 102 
N. Y. 552, 7 NE 823; Clark v. Fos- 
dick, 13) Dalye 500,  [athstls Nivea 7, 
“Goa 1111, 16 AmSR 733, 6 LRA 

Okl.—Gooch v. Gooch, 38 Okl. 300, 
133 P 242, 47 LRANS 480. 1 

Pa.—Blaker v. Cooper, 7 Serg. & R. 
500; Muhr’s BHst., 23 Pa. Dist. 371, 
3873 [cit Cyc]; McGrath v. Pennsyl-: 
vania Co., 8 Phila. 113. 

pe eS v. Randon, 34 Tex. 

Eng.—Rowley v. Rowley, L. R. 1 H.. 
L. Se. 63; Chariesworth v. Holt, lL. R. 
9 Exch. 38; Bradley v. Bradley, 7 P. 
D. 237; Goslin v, Clark, 12 Cc. B. N. S: 
681, 104 ECL 681, 142 Reprint 1310; 
Seyi V. Budd, 30 Tn RepagN.s: 

{a] Separation agreement not a 
divorce.—A suit for divorce was com- 
promised by a written agreement be- 
tween the parties, in which the hus- 
band agreed that his wife was to: 
have all his lands absolutely and cer- 
tain specifizd personal property to- 
gether with the possession and con- 
trol of the children. The agreement 
bore the caption of the divorce case 
and concluded with the _ sentence, 
“The parties consent that this be en- 
tered as the decree of the court in 
this suit.” The decree was filed in 
the suit and inJorsed “censent de- 
cree,” and was entered on the record 
and the indorsement signed by the 
clerk at the same term of court on. 


1377, 31 KyL 66. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 450-452] 


(1) In General. The property rights of the parties 
are not affected by the decree,** unless they are 
brought before the court in some appropriate man- 
ner.** Vested interests are not disturbed by a de- 
eree,*> unless the instrument under which the vest- 
ing occurred provides therefor.4® Thus where the 
wife is the sole beneficiary in a life insurance policy 
not in terms payable to heirs of the husband, she 
retains her interest after a dissolution of the mar- 
riage as a part of her separate estate,*” but it has 
been held that her interest as assignee in a policy 
on her husband’s life ceases with divorce,*® except 
in respect of premiums paid by her.*® Since a de- 
eree has no retroactive effect,>° it does not reinvest 
a wife with the title to property voluntarily con- 
veyed by her to her husband.®? 

[§ 451] (2) Wife’s Interest in Husband’s Prop- 
erty. Unless the court granting the decree is with- 
out jurisdiction,®? inchoate rights of the wife in the 
husband’s property are usually cut off by a decree 
of absolute divorce,®* especially where by the terms 
of the decree all property obtained by either spouse 


motion of plaintiff. The action was 
submitted for trial, and the judge 
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AnnCasi1912C 713 (construing Indian 
Territory statute). 
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from or through the other during the marriage is 
restored to such spouse.®* 

[§ 452] (3) Husband’s Interest in Wife’s Prop- 
erty. While under some statutes, where the wife 
obtains a divorcee, the husband is entitled to a res- 
toration of property which he had conveyed by rea- 
son of the marital relation,®® the rule is that an 
absolute divorce obtained by the wife divests the 
husband of all his interest in her property; ®** and 
ownership of the property need not be alleged in the 
bill for the purpose of divesting the husband of his 
interest therein.>? But a sale by the husband of the 
wife’s personal property, which is otherwise legal, is 
not affected by a subsequent divorce obtained by 
the wife,®® and the divorce will not enable her to 
recover against the purchaser of the property.®? 
Choses in action belonging to the wife and not re- 
duced to possession by the husband before the com- 
mencement of the suit will revest in her discharged 
of all his claims in the same manner as if the mar- 
riage had been dissolved by his death,®° but it is 
otherwise where the husband has reduced them to 


Mo.—Donaldson vy. Donaldson, 249 
Mo. 228, 155 SW 791. 


made an entry in his minute book, 
“Judgment to be entered by clerk on 
order book,’ and signed the entry. 
No further order was entered in the 
case, but a formal and complete judg- 
ment granting plaintiff a divorce and 
carrying out the provisions of the 
written agreement was found among 
the papers, but was not entered or 
signed by the judge. It was held that 
the proceedings did not dissolve the 
relation of husband and wife, and a 
subsequent deed by the wife without 
the signature of her husband would 
not transfer the property, even 
though the effect of the written 
agreement was to vest the wife with 
the equitable title to the lands. Hel- 
lard v. Rockeastle Min., ete., Co., 153 
Ky. 259, 154 SW 401. 

43. Doherty v. Russell, 116 Me. 
269, 101 A 305; Carey v. Mackey, 82 
Me. 516, 20 A 84, 17 AmSR 500, 9 
LRA 1138. 

44. Doherty v. Russell, 116 Me. 
269, 101 A 305; Carey v. Mackey, 82 
Me. 516, 20 A 84, 17 AmSR 500. 9 
LRA 113. See also infra § 770 et seq. 

45. U.S.—Connecticut Mut. L. Ins. 
ae v. Schaefer, 94 U. S. 457, 24 L. ed. 

Cal.—Courtois v. Grand Lodge A. 
Oe Ue aWs, coool. bos, Gl F970.) 87, 
AmSR 1387. 

Conn.—Phenix Mut. L. Ins. Co. v. 
Dunham, 46 Conn. 79, 33 AmR 14. 

Ill.—Martin v. Modern Woodmen of 
America, 111 Ill. A. 99. 


Ky.—Patrick v. Prather, 144 Ky. } 
771, 139 SW 938. 
Me.—Doherty v. Russell, 116 Me. 


269, 101 A 365. 

Minn.—Wallace y. Mutual Ben. L. 
Ins. Co., 97 Minn. 27, 106 NW 84, 3 
LRANS 478. 

Miss.—Grego v. Grego, 78 Miss. 
443, 28 S 817. 

Mo.—McKee v. Pheenix Ins. Co., 28 
Mo. 383, 75 AmD 129. 

N. J.—Buttlar v. Buttlar, 67 N. J. 
Eq. 136, 56 A 722 [aff 67 N. J. Hq. 
729 mem, 63 A 1118 mem]. 
aay Y.—Olmsted v. Keyes, 85 N. Y. 

Oh.—Supreme Commandery, etc., v. 
Eiverding, 20 Oh. Cir. Ct. 689, 11 Oh. 
Cir. Dec. 419. 

Okl.—Thomas v. Thomas, 27 Okl. 
784, 109 P 825, 113 P 1058, 35 LRANS 
124, 133, AnnCas1912C 713 (constru- 
ing Indian Territory statute). 

R. I.—A4aitna L. Ins. Co. v. Mason, 
14 R. I. 583. 

46. Patrick v. Prater, 144 Ky. 771, 
ae SW 938; Buttlar v. Buttlar, 67 

J. Hq. 136, 56 A 722 [aff 67 N. J. 
a. 729 mem, 63 A 1118 mem]; 
Thomas v. Thomas, 27 Okl. 784, 109 P 


825, 113 P 1058, 35 LRANS 124, 133, 


fa] In Indian Territory the stat- 
utes relating to divorce do not vest 
jurisdiction in the court on a trial 
of such actions to make final dis- 
position of property rights between 
the parties; hence a judgment grant- 
ing a divorce in which no disposition 
was made or attempted to be made 
of certain property rights between 
the parties was not as to such rights 
res judicata, and such rights were 
subject to determination in a subse- 
quent action brought for that pur- 
pose. Thomas v. Thomas, 27 Okl. 
784, 109 P 825, 113 P 1058, 35 LRANS 
124, 133, AnnCas1912C 713 (constru- 
ing Indian Territory statute). 

Division of property by decree see 
infra §§ 610, 770 et seq. 

Jurisdiction to determine property 
rights of nonresidents see infra § 


770. 

47. U.S.—Conrecticut Mut. L. Ins. 
SEAR Schaefer, 94 U. S. 457, 24 L. ed. 

Cal.—Courtois v. Grand Lodge A. 
On Wom Waer Loo Gea oes Ot ve Or Onno. 
AmSR 137; McGrew v. Mutual L. Ins. 
Co., 132 Cal. 85, 64 P 103, 84 AmSR 
20 [app dism 188 U. S. 291, 23 SCt 
375, 47 L. ed. 480, 68 LRA 33]. 

Conn.—Pheenix Mut. L. Ins. Co. v. 
Dunham, 46 Conn. 79, 33 AmR 14. 

Ill.—Martin v. Modern Woodmen of 
America, 111 Ill. A, 99. 

Minn.—Wallace v. Mutual Ben. L. 
Ins. Co., 97 Minn. 27, 106 NW 84, 3 
LRANS 478. 

Miss.—Grego v. Grego, 78 Miss. 443, 
28'S 817. 

Mo.—McKee v. Pheenix Ins. Co., 28 
Mo. 383, 75 AmD 129. 

N. Y.—Olmsted v. Keyes, 85 N.Y. 593. 

Oh.—Supreme Commandery, etc. v. 
Everding, 20 Oh. Cir. Ct. 689, 11 Oh. 
Cir. Dec. 419; In re Insurance Policy, 
5 Oh. Dec. (Reprint) 561, 7 OhNP 527. 

R. I.—A@tna L. Ins. Co. v. Mason, 
TAS Rae oso: 

48, Hatch v. Hatch, 35 Tex. Civ. 
A. 373, 80 SW 411. 

49. Hatch v. Hatch, 35 Tex. Civ. 
A. 373, 80 SW 411. 

50. See supra § 44 

51. Reed v. Reed, 769 Md. 690, 72 
A 414, 130 AmSR 552. 


52. Barberton Sav. Bank Co. v. 
Belford, 32 on nae Ot. 574;°14) Oh. 
Cine S. 


53. Alaska. Ailiott v. Elliott, 3 
Alaska 352. 

Ill.—Doyle v. Doyle, 268 Ill. 96, 108 
NE 796; Zimmerman v. Zimmerman, 
242 Ill. 552, 90 NH 192; Kent v. Mc- 
Cann, 52 Ill. A. 305 (ordinarily the 
wife loses by the divorce her rights 
jn the busbard’s personal property). 

Kan.—Roberts v. Fagan, 76 Kan. 
536, 92 P 559. 


Tex.—Houston, etc., R. Co. v. Helm, 
(Civ. A.) 93 SW 697. 

See also infra § 675. 

Effect of divorce on: 

Curtesy see Curtesy § 53. 

Dower see Dower § 137. 

Reed see Homestead [21 Cye 
oO . 

Right to share in decedent’s estate 
see Descent and Distribution § 102, 
54. Houston, etc., R. Co. v. Helm, 

(Tex. Civ. A.) 93 SW 697. 

55. See infra § 778. 

[a] In Kentucky (1) this is so. 
Lankford vy. Lankford, 117 SW 962. 
(2) But property which a husband 
conveyed to his wife to defraud his 
creditors is not property conveyed to 
her by reason of the marital relations 
under the statute. Lankford y. Lank- 
ford, supra. 

Bh te Conn.—Starr v. Pease, 8 Conn. 
Tl. ee v. Goings, 13 Ill. 95, 54 

AmD 427, 

Ind.—Doe v. Brown, 5 Blackf. 309. 

Iowa.—Cooper v. Olson, 150 NW 
1028; Hamilton v. McNeill, 150 Iowa 
470, 129 NW 480, AnnCas1912D 604. 

Kan.—Roberts v. Fagan, 76 Kan. 
536, 92 P 559. 

Ky.—Hays v. Sanderson, 7 Bush 
489; Adams v. Adams, 4 Kyl 897. 

Ma.— Wright v. Wright, 2 Md. 429, 
56 AmD 723. 

Mass.—Moan v. Somes, 154 Mass. 
200, 28 NE 152; Dunham v. Dunham, 
128 Mass. 34; Babcock v. Smith, 22 
Pickw6as 
ER Oa ey atte a v. Johnson, Walk. 

Miss.—Clark v. Slaughter, 38 Miss. 64. 

Mo.—Hickman v. Link, 97 Mo. 482, 
7 SW 12; Wood v. Simmons, 20 Mo. 
363; Highley v. Allen, 3 Mo. A. 521. 

Nebr.—Cizek v. Cizek, 69 Nebr. 797, 
96 NW 657, 99 NW 28, '5 AnnCas 464. 

N. H.—Barker ‘v. Cobb, 36 N. H. 


344. 

N. Y.—Renwick v. Renwick, 10 
Paige 420. 

Pa.—Schoch’s App., 33 Pa. 351: 


Hake v. Fink, 9 Watts 336; Matter of 
Kintzinger, 2 Ashm. 455. 
Tex.—McKinney v. Noble, 38 Tex. 
195; Byrne v. Byrne, 3 Tex. 336. 
Vt.—Burt v. Hurlburt, 16 Vt. 292. 
Va.—Porter v. Porter, 27 Gratt. (68 
Va.) 599 
See also Curtesy § 53. 


57. Meyer v. Meyer, 255 Ill. 436, 
99 NE 591. . 

58. Cunningham vy. Mitchell, 30 
ane 362; Warner vy. Warner, 33 Miss. 
-1oo" Warner v. Warner, 83 Miss. 


gore Mass.—Legg v. Legg, 8 Mass. 
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possession before the divorce.°* 
[§ 453] 
munity. 


munity, tl 


Mo.—Hunt v. Thompson, 61 Mo. 
148; Wood v. Simmons, 20 Mo. 363. 

N. Y.—Renwick v. Renwick, 10 
Paige 420. 

N. C.—Arrington v. Arrington, 102 
N. C. 491, 9 SE 200. 

Pa.—McConnell v. Wenrich, 16 Pa. 
365; Fink v. Hake, 6 Watts 131; In re 
Kintzinger, 2 Ashm. 455. 

See also supra § 448. 

[a] Note collected by husband 
after divorce.—A divorced/wife may 
recover the proceeds of a promissory 
note belonging to her at the time of 
marriage but not collected until after 
a divorce a vinculo. Legg v. Legg, 
8 Mass. 99. 

[b] Distributive share of wife in 
her father’s estate-——A debt of the 
husband, during coverture, cannot 
after divorce be set off against the 
distributive share of the wife in her 
father’s estate, although the decree of 
divorce was subsequent to the death 
of the intestate, as such share is a 
chose in action and was not reduced 
to the husband’s possession. Fink 
Va uiake, 6 Watts: (Pa.) 13, 

[ce] Action for slander.—It has 
been intimated that a right of action 
for slander of a wife during cover- 
ture may be enforced by her in her 
own name after divorce. Chase v. 
Chese, 6 Gray (Mass.) 157. 

61. Browning v. Headley, 2 Rob. 
(41 Va.) 340, 40 AmD 755. 

[a] Assignment of wife’s interest 
in her father’s estate.—Before the 
marriage was dissolved a husband, 
for a valuable consideration, assigned 
his wife’s interest in her father’s 
estate. In a suit by the divagpeed 
wife against the assignee it wasteld 
that by the assignment the husband 
had reduced her interest to his pos- 
session and the title of the assignee 
was good. Browning v. Headley, 2 
Rob. (41 Va.) 340, 40 AmD 755. 

62. See statutory provisions; and 
Husband and Wife [21 Cye 1633]. 

63. See statutory provisions. 

64. Garrozi v. Dastas, 204 U. S. 
64, 27 SCt 224, 51 L. ed. 369; Kirseh- 
NSM Vie OLeuuch a LOmGaln > 02am 42pm 
1064; Biggi v. Biggi, 98 Cal. 35, 32 P 
803, 35 AmSR 141; De Godey v. De 
Godey, 39 Cal. 157; Tabler v. Peverill, 
4 Cal. A. 671, 88 P 994; Kirkwood v. 
Domnau, 80 Tex. 645, 16 SW 428. 26 
AmSR 770; Sykes v. Speer, (Tex. Civ. 
A.) 112 SW 422; Williamson v. Gore, 
(Tex. Civ. A.) 73 SW 563: Moor v. 
Moornecs Tex {Civics As 1504 bie Sw 
992; Southwestern Mfg. Co. v. Swan, 
(Tex, Civ. A.) 43 SW 8138" James ’v. 
James, 51 Wash. 60, 97 P 1113, 98 P 
1115; Graves v. Graves, 48 Wash. 664, 
94 P 481; Ambrose v.,Moore, 46 Wash. 
463, 90 P 588, 11 LRANS 103. See 
alse infra § 771. 

65. Ala.—Donegan v. Donegan, 103 
Ala. 488, 15 S 823, 49 AmSR 53. 

Tll.—Harrer v. Wallner, 80 Ill. 197. 

Ind.—Lash vy. Lash, 58 Ind. 526. 

Me.—Doherty v. Russell, 116 Me. 


(4) Estates by Entirety and in Com- 
In those jurisdictions where property ac- 
quired by either spouse during coverture belongs to 
the community,®2 unless the statute provides how the 
community property shall be disposed of in case of 
a divoree,®? where a decree of absolute divorce does 
not dispose of the property belonging to the com- 
spouses become tenants in common.** 
Likewise by the weight of authority, where the de- 
cree makes no disposition of property held as an 
estate by the entirety,®* the spouses become tenants 
in common, although with respect to land held by 
the entirety there is'some authority contrary to the 
rule of severance as above stated.*° 
judication in a divorce suit can affect the title of 
either party as against strangers,®*’ nor the title of 
strangers as against either or both of the parties to 
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the suit.% 


name.?® 
[§ 455] e. 


divorce should 
right.7° 


But no ad- 


269101 AY 30. 
Md.—Reed v. Reed, 109 Md. 690, 


72 A 414, 
Mo.—Aeby v. Aeby, 192 SW 97; 
Joerger v. Joerger, 193 Mo. 133, 91 


SW 918, 5 AnnCas 534; Russel v. 
Russel, 122 Mo. 235, 26 SW 677, 43 
AmSR 581. 

N. J.—Sbarbaro v. Sbarbaro, (Ch.) 
102 A 256. 5 

N. Y.—Stelz v. Shreck, 128 N. Y. 
263; 282 NE LO 26 Ams Ri 475 aa ks 
LRA 325; Beach y. Hollister, 3 Hun 
519, 5 Thomps. & C. 568. 

Or.—Chase v McKenzie, 81 Or. 429, 
159 P 1025; Hayes v. Horton, 46 Or. 
NOW eal WE BYKGy. 

Tenn.—Whitley v. Meador, 1387 
Tenn. 163, 192 SW 718, LRA1917D 
736 (holding, however, that where the 
husband parts with his interest in the 
land before the divorce, the decree 
does not make the wife and the hus- 
band’s vendees tenants in common, 
the vendees ‘standing in the same re- 
lation as the husband did before the 
decree, and, in such case, if the wife 
survives the husband, she becomes 
the absolute owner of the whole 
estate); Hopson v. Fowlkes, 92 Tenn. 
697, 28 SW 55, 36 AmSR 120, 23 LRA 
805; Ames v. Norman, 4 Sneed 683, 70 
AmD 269. 

Tex.—Williamson v. Gore, (Civ. A.) 
73 SW 563 [cit Murrell v. Wright, 78 
Tex, 5:9) 1b) SiWe L6G. Pilcher va kirk: 
60 Tex. 162; Karnes v. Butler, (Civ. 
A.) 62 SW 963]. 

See also Homesteads [21 Cyc 698]. 

[a] Cotenancy.—Where a decree 
makes no disposition of property 
rights, each holds legal title to half 
of real estate devised to them as co- 


tenants. Doherty v. Russell, 116 Me. 
200 nel ONE RAST 305) : 
66. Lewis’ App., 85 Mich. 340, 48 


NW 580, 24 AmSR 94 [overr Dowling 
v. Salliotte, 83 Mich. 131, 47 NW 
225]; Alles v. Lyon, 216 Pa. 604, 66 
A 81, 116 AmMSR 791, 10 LRANS 463, 2 
AnnCas 1387. 

67. Towne v. Towne, 6 Cal. A. 697, 
92 P 1050: 

68. Towne v. Towne, 6 Cal. A. 697, 
92 P 1050. 

69. Linton v. Kittanning First 
Nat. Bank; 10> Hed. 894i) \@lariee 1 
Clark, 19 Kan. 522. 

70. Rich y. Mayer, 7 NYS 69; Till 
v. Wright, 21 PittsbLeg (Pa.) 190. 


71. Effect of remarriage as pre- 
cluding: 
Appeal from decree of divorce see 


infra § 468. 
Collateral attack on decree of divorce 
see supra § 438. 
Opening of default see supra § 411. 
Ss ane for adultery see Adultery 
Setting aside of decree of divorce see 
supra § 420. 
uae Cal.—Barber v. Barber, 16 Cal. 
Kan.—Baughman y, Baughman, 32 
Kan, 538, 4 P 1003. 


~ [§§ 452-458 


[§ 454] d. As to Resuming Maiden Name. Since 
at common law a person may assume any name 
which does not interfere with the rights of others,°® 
a woman who has obtained a divorce may, even 
without statutory authority, resume her maiden 


As to Remarriage 71—(1) In General. 
In the absence of a prohibitory statute either party 
to an absolute divorce is at liberty to contract a new 
marriage,’2 and unless so prohibited the decree of, 


not impose restraints upon this 


In many jurisdictions, however, either both 
of the parties or the guilty party is prohibited by 
statute from remarrying either absolutely,’* or with- 
in a certain time after rendition of the decree,’® 
except, in some jurisdictions, by leave of court 
granted upon a showing of good behavior since the 


Me.—State v. Weatherby, 43 Me. 
258, 69 AmD 59. 
Miss.—Powell v. Powell, 27 Miss. 


783, 

Tenn.—Dickson y. Dickson, 1 Yerg. 
110, 24 AmD 444, 

Wis.—Kiltzman v. Werner, 167 Wis. 
308, 166 NW 789. 

Ont.—Cromarty v. Cromarty, 38 
Ont. L. 481, 12 OntWN 253, 11 OntWN 
3842, 412. 

See also Bigamy §§ 7, 22; Breach of 
Marriage Promise § 28. - 

Remarriage before decree absolute 
see supra § 402. 

‘ oe Cal.—Barber v. Barber, 16 Cal. 
37 . 

Ill.— Powell v. Powell, 282 Ill. 357, 
118 NE 786; Peo. v. Prouty, 262 Ill. 
218, 104 NE 387, LRANS 1140, Ann 
Cas1915B 155. 

Md.—Owens vy. Claytor, 56 Md. 129. 

Mich.—In re Crane, 170 Mich. 651, 
136 NW 587, 40 LRANS 765, AnnCas 
1914A 1178, 

Pa.—Confer’s Hst., 34 Pa. Co. 184. 

74. See statutory provisions. 

[a] In Louisiana a marriage be- 
tween a person who has been divorced 
for adultery and the accomplice in 
such adultery is absolutely and in- 
curably void and produces no civil ef- 
fects if the accomplice was aware of 
the status of the other party when 
the adultery was committed. Ducasse 
Van Lacasse 20) ass (34 ese Doge 
Gabisso’s Succ., 119 La. 704, 44 S 438, 


-|121 AmSR 529, 11 LRANS 1082, 12 


AnnCas ‘574. 

75. Ala.—Barfield v. Barfield, 139 
Ala. 290, 35 S 884. 

Cal.—In re Elliott, 165 Cal. 339, 
132 P 439. 

Colo.—Mock vy. Chaney, 86 ‘Colo. 60, 
SiO. 

Ga.—Clark v. Cassidy, 64 Ga. 662. 

Ill.—Peo. v. Prouty, 262 Til. 218, 
104 NE 387, 51 LRANS 1140, AnnCas 
1915B 155; Olson v. Peo., 219 Ill. 40, 
76 NE 89; Kahlo vy. Kahlo, 204 Ill. A. 
409 Snell vo .Snell, 191° Til, VAD 239; 
Kidd v. Kidd, 164 Ill. A. 542; Nehring 
v. Nehring, 164 Ill. A. 527. 

Ind.—Mason v. Mason, 101 Ind. 25. 

Iowa.—lLee vy. Lee, 150 Iowa 611, 
130 NW 128. 

Kan.—Durland v. Durland, 67 Kan. 
734, 74 P 274, 63 LRA 959; Conn v. 
Conn, 2 Kan. A, 419, 42 P 1006. 

Ky.—Cox. v. Combs, 8 B. Mon, 231. 

Md.—Elliott v. Elliott, 38 Md. 357. 

Mass.—Chase y. Chase, 191 Mass. 
166, 77 NE 782; Tozier v. Haverhill, 
ete; (RirCo., TLS Toe iase dv O. 7 2) SINGHS 
953; Googins v. Googins, 152 Mass. 
533, 25 NE 833; West Cambridge v. 
Lexington, 1 Pick. 506, 11 AmD 231. 

Minn.—State vy. Yoder, 113 Minn. 
503, 130 NW 10, LRA1916C 686. 

Mo.—Boatman y. Curry, 25 Mo. 433. 

Nebr.—Leininger Lumber Co. v. 
Dewey, 86 Nebr. 669, 126 NW 87, 21 
AnnCas 471; Haton y. Eaton, 66 Nebr. 
676, 92 NW 995, 60 LRA 605, 1 Ann 
Cas 199 (marriage prohibited pending 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dissolution of the marriage.7¢ 


not be prohibited.’® 


[§ 456] (2) Operation of Statutory Prohibition. 
Statutes prohibiting the parties to whom a divorce 
is granted from contracting another marriage with- 
in a specified time do not apply to the remarriage 
between parties to the divorce suit.’® 
remedy of divorce exists, but the statute is amended 
by conferring upon the court a discretionary power 
to decree that the guilty party shall not remarry 
during the lifetime of the other party, the amend- 
ment is applicable to actions pending at the time 
Where one of the parties to 
whom a divorce is granted has no right to marry 
again, a marriage by such party prior to the decree 
is not validated by the decree ** or by the subse- 
quent marriage of the other party.*? 


it went into effect.S° 


time allowed for taking appeal). 

. Y.—Cropsey v. Ogden, 11 .N. Y. 
228; Smith v. Woodworth, 44 Barb. 
198; Peo. v. Hovey, 5 Barb. 117; Mat- 
ter of Hichler, 84 Misc. 667, 146 NYS 
$46; Green’s Case, 8 AbbNCas 450; 
Moore v. Moore, 8 AbbNCas 171. 
Bae C.—Calloway v. Bryan, 51 N. C. 
£9) ’ 

N. D.—Woodward v. Blake, 38 N. D. 
38, 164 NW 156, LRA1918A 88, Ann 
Casl918E 552, 
oe ee Vi> Dhomas, 271 -P 

Or.—McLennan y. McLennan, 31 Or. 
aay 50 P 802, 65 AmSR 835, 38 LRA 


prrreegn banks Vv. Orem, 31 (Pa. Coz 

Porto Rico. —Cabassa v. Nadal, 23 
Porto Rico 691. i 

Vt.—State v. Richardson, 72 Vt. 49, 
47 A 108; Ovitt v. Smith, 68 Vt. 35, 33 
A 769, 35 LRA 228. 

Wash.—Pierce v. Pierce, 58 Wash. 
622, 109 P 45; State v. Fenn, 47 Wash. 
561, 92 P 417, 17 LRANS 900; Willey 
v. Willey, 22 Wash. 115, 60 P 145, 79 
AmSR 923; In re Smith, 4 Wash. 
702, 80 P 1059, 17 GRA 573. 

Wis.—White v. White, 168 NW 704; 
Severa v. Beranak, 138 Wis. 144, 119 
NW 814. 

Eng.—Warter v. Warter, 15 P. D. 
152. 

fa] In New York a person who 
has been divorced for his or her adul- 
tery cannot marry again during the 
lifetime of the innocent party. Roth 
Vaskoth, 97 sMisenil36,s16h NyS: 99:5 
Gardner v. Gardner, 162 NYS 365, 

{b] In Pennsylvania a woman 
who has been divorced on the ground 
of adultery cannot subsequently mar- 
ry her paramour during the life of 
her divorced husband. Kennedy v. 
Orem, 15 Pa. Dist. 329. 

[ec] Such statutes are constitu- 
tional.—Hobbs v. Hobbs, 279 Il. 163, 
116 NE 629. 

76. Clark v. Cassidy, 62 Ga. 407; 
Thompson v. Thompson, 114 Mass. 
565; In re Child, 109 Mass. 406: Roth 
v. Roth, 97 Mise. 136, 161 NYS 99; 
Peck v. Peck, § AbbNCas (N. Y.) 400, 
60 HowPr 206; Musick vy. Musick, &8 
Va. 12, 13 SE 302. 

77. See supra § 45. 

78. Garner v. Garner, 56 Md. 127. 

[a] Reason for rule.—Such a pro- 
hibition is not necessarily a part of 
the decree dissolving the marriage, 
but is in the nature of a decree in 
personam, and is in so far invalid. 
Garner v. Garner, 56 Md. 127. 

79. Chase v. Chase, 191 Mass. 166, 
77 NE 782; Thomas v. James, (Okl.) 


171 P 855. But see Moore vy. Hege- 
man, 92 N. Y. 521, 44 AmR 408 
{queere). 


80. Elliott v. Elliott, 38 Md. 357. 
81. Evans v. Evans, (Ala.) 76 S 


95. 
82. Evans v. Evans, (Ala.) 76 S 


Where defendant in 
a divorce suit is a nonresident, however, the juris- 
diction of the court is limited to the dissolution of 
the marriage,’7 and remarriage of defendant can- 
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although it has 


merely prohibits remarriage by a divorced person 
within a specified time, but does not in terms de- 
clare such marriage shall be void, the marriage is 
not void but voidable only.** 
Remarriage outside of state. 
authority statutes prohibiting the remarriage of a 


Where the 
divorced person 


ed, 


95, 

83. ree —Evans v. Evans, 76 S 95; 
Shae v. Barfield, 139 Ala. 290, 35 si 

Cal.—In re Elliott, 165 Cal. 339, 132 
P 439. 

Tll.— Szlauzis v. Szlauzis, 255 Il. 
314, 99 NE 640, LRA1916C 741, Ann 
Cas1913D 454. 

Kan.—Wilhite vy. Wilhite, 41 Kan. 
L542 Piss 

Mass.—White v. White, 105 Mass. 
325, 7 AmR 526; West. Cambridge v. 
Lexington, 1 Pick. 506, 11. AmD 231. 

N. Y.—Blossom y. Barrett, 37 N. Y. 
434, 97 AmD 747. 

Or.—Hale v. Leasia, 45 Or. 410, 78 
P 328; McLennan v. McLennan, 31 
Or. 480, 50 P 802, 65 AmSR 835, 38 
LRA 863. 

Tenn.—Pennegar v. State, 87 Tenn. 
oR 10 SW. 305, 10 AmMSR 648, 2 LRA 

Vt.—State v. Shattuck, 69 Vt. 403, 
38 A 81, 60 AmSR 936, 40 LRA 428; 
Ovitt=v. Smith, 68° Vt. 35, 33 A 769, 
85 LRA 223. 

Wash.—State v. Fenn, 47 Wash. 
561, 92 P 417, 17 LRANS 800. 

[a] In Oregon Lord L. § 515, pro- 
viding that a decree declaring a mar- 
riage dissolved shall terminate such 
marriage, except that neither party 
shall be capable of contracting mar- 
riage with a third person, and, if he 
or she does so contract, shall be liable 
therefor, as if such decree had not 
been given, until the suit has been 
heard and determined on the appeal, 
and if no appeal is taken, until the 
expiration of the time allowed for ap- 
peal, is, with respect to the prohibi- 
tion against remarriage, penal in 
character, as distinguished from its 
remedial feature, and should, in view 
of Lord L. § 799 subd 30, declaring 
that it will be presumed that a man 
and woman deporting themselves as 
husband and wife are married, and 
§ 723, providing that, where a statute 
is susceptible of two interpretations, 
one in favor of natural rights, and 
the other against it, the former must 
prevail, marriage being a natural 
right, and Act (1901) p 173 § 1 (Lord 
L. § 7033), validating certain mar- 
riages made within less than six 
months following a decree of divorce, 
be given a liberal construction. Wal- 
lace v. McDaniel, 59 Or. 378, 117 P 
314, LRA1916C 740. 

[b] In Pennsylvania the act of 
March 13, 1815 (P. L. p 150), which 
forbids a woman who has been di- 
vorced on the ground of adultery 
from subsequently marrying her par- 
mour during the life of her divorced 
husband, does not apply where a 
woman marries again, but no adul- 
terous conduct with her second hus- 
band prior to the divorce is shown 
by the divorce proceedings, although 
such coniluct is alleged in proceed- 
ings over the distribution of the sec- 
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A remarriage contracted within the state by a 
divorced party within the period, in which by stat- 
ute remarriage is prohibited, is, as a rule, void,*? 


been held, that where the statute 


By the weight of 


during the lifetime of the former 


spouse or a shorter period, being penal, have no 
extraterritorial force,®> unless by express terms or 
necessary implication such effect must be given to 
them; ®° and hence the remarriage in another state 
of a divorced person within the period prohibited by 
the statute of the state where the divorge was grant- 
if it is valid under the laws of the state where 
the marriage was celebrated,®’ will be recognized as 
valid in the state where the divorce was granted,®® 


ond husband’s estate. Beegle’s Hst., 
64 Pa. Super. 180. 

84. Ga.—Park v. Barron, 20 Ga. 
702, 65 AmD 641 (holding the issue of 
the marriage legitimate). 

Iowa.—Lee vy. Lee, 150 Iowa 611, 
130 NW 128 (construing statute). 

Minn.—Stole v. Yoder, 113 Minn. 
503, 180 NW 10, LRA1916C 686 (hold- 
ing that a remarriage of the divor ced 
persons within the prohibited time is 
valid until dissolved by judicial de- 
cree). 

Miss.—Crawford y. State, 73 Miss. 
ie S 848, 35 LRA 224. 

D.—Woodward v. B! ake, 38 N. D. 
38, ‘48, 164 NW 156, LRAI918A 88, 
AnnCas1918B 952. 

‘Under the . . . statute a decree of 
divorce must specify and limit the 
time to marry again, and any wilful 
disregard of the decree may be a con- 
tempt of the court, but the decree is 
not held up and suspended, like Mo- 
hammed’s coffin, between the heavens 
and the earth.” Woodward v. Blake, 
supra. 

85. Aia.—McLaughlin v. McLaugh- 
lin, 78 S 388; Wilson v. Holt, 83 Ala. 
528, 3 S 321, "3 AmSR 768. 

Cal. = aTE.CO+ Aven OOOLCY, 0 acm walamrAs 
674, 1386 P 312. 

Iowa. —Dudley v. Dudley, 151 Iowa 
142, 130 NW 785, 32 LRANS 1170. 

Me. —Phillips ‘v. Madrid, 83 Me. 205, 
22 A 114, 23 AmSR 770, 12 LRA 862. 

Md. —Dimpfel v. Wilson, 107 Md. 
329, 68 A 561, 13 LRANS 1180, 15 Ann 
Cas 753. 

Vt.—Patterson v. Modern Wood- 
men of America, 89 Vt. 305, 95 A 692; 
State v. Shattuck, 69 Vt. 408, 38 A 81, 
60 AmSR 936, 40 LRA 428. 

See also cases infra note 88. 

86. Cal.—Peo. v. Woecdley, 22 Cal. 
AD OATS On Teles 
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Colo.—Griswold_ v. 
Colo. A. 365, 129 P 560. 

N. Y.—Van Voorhis v. Brintnall, 86 
N. Y. 18, 40 AmR 505. 

ite — State v. Shattuck, 69 Vt. 403, 
38 A 81, 60 AmSR 936, 40 LRA 428. 

Wis.—Lanham v. Lanham, 136 Wis. 
360, 117 NW 787, 128 AmSR 1085, 17 
LRANS 804. 

87. See cases infra note 88. 

{a] Invalid second marriage is 
not within the rule. Earle v. Harle, 
141 App. Div. 611, 126 NYS 317. 

8s. Ala. —McLaughlin v. McLaugh- 
lin, 78 S 388; Wilson v. Holt, 83 Ala. 
528, 3 S 321, 3 AmSR. 768; Fuller v. 
Fuller, 40 Ala. 301. 

Cal.—in re Wood, 137 Cal. 129, 69 
P 900; Peo. v. Woodley, 22 Cal. A. 
674, 186 P. 312. 

Colo.—Crouse v. Wheeler, 62 Colo. 
51, 158 P 1100, AnnCas1918C 1074; 
Loth v. Loth, 54 Colo. 200, 129 P 
827; Griswold vy. Griswold, 23 Colo. A. 
365; 129 P 560. 

Iowa.—Dudley v. Dudley, 151 Iowa 
142, 180 NW 785, 32 LRANS 1170. 

Ky.—Stevenson v. Gray, 17 B. Mon. 


Griswold, 


aia 
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or in any other state,®® notwithstanding the state in 
which the marriage was contracted has a statute 
similar to the statute of the state where the divorce 
was granted;°° and according to some authorities 
the rule applies, even though the parties go to such 
other state to evade the law of their domicile,*? al- 
though the contrary rule has suppor 
tion to the general rule, however, has been recog- 
nized under statutes expressly providing that a mar- 


193 (recognizing rule). 

La.—Hernandez’s Suce., 46 La. Ann. 
962, 15 S 461, 24 LRA 831. 

Me.—Phillips v. Madrid, 83 Me. 205, 
22 A 114, 23 AmSR 770, 12 LRA 862; 
State v. Weatherby, 43 Me. 258, 69 
AmD 59. 

Md.—Dimpfel v. Wilson, 107 Md. 
329, 3338, 68 A 561, 18 LRANS 1180, 
15 AnnCas 753 [cit Cyc]. 

Mass.—Whippen v. Whippen, 171 
Mass. 560, 51 NE 174; Bullock v. Bul- 
lock, 122 Mass. 8; Clark v. Clark, 8 
Cush. 385; West Cambridge v. Lex- 
ington, 1 Pick. 506, 11 AmD 231. 

Mich.—In re Crane, 170 Mich.. 651, 
653, 136 NW 587, 4¢ LRANS 765, Ann 
Casi914A 1173 [cit Cyc]. 

Nebr.—Dudley v. Dudley, 151 Iowa 
142, 130 NW 785, 32 LRANS 1170 
(construing Nebraska statute). 

N. Y.—Moore vy. Hegeman, 92 N. Y. 
521, 44 AmR 408; Thorp v. Thorp, 90 
N. Y. 602, 43 AmR 189; Van Voorhis 
v. Brintnall, 86 N. Y. 18, 40 AmR 505 
{foverr Thorp v. Thorp, 60 HowPr 
(N. Y.) 295]; Goodwin v. Goodwin, 
158 App. Div. 171, 142 NYS 1102 [aff 
80 Mise. 303, 141 NYS 175]; Matter 
of Wichler, 84 Misc. 667, 146 NYS 
846; Petit v. Petit, 45 Misc. 155, 91 
NYS 979 [rev on other grounds 105 
App. Div. 312, 98 NYS 1001]. 

a ar Storch y. Griffin, 71 Pa. 

0. 

Tenn.—Dickson v. Dickson, 1 Yerg. 
110, 24 AmD 444, 

Vt.—Patterson v. Modern Wood- 
men of America, 89 Vt. 305, 95 A 692: 
State v. Sartwell, 81 Vt. 22, 69 A 151, 
130 AmSR 1017; State v. Shattuck, 69 
Vt. 408, 38 A 81, 60 AmSR 936, 40 
LRA 428. 

Wash.—Willey v. Willey, 22 Wash. 
115, 60 P 145, 79 AmSR 923. But see 
present rule infra text and note 93. 

Wis.—Frame v. Thormann, 102 
Wis. 653, 79 NW 39 [aff 176 U.S. 350, 
20 SCt 446, 44 L. ed. 500]. 

[a] Reason for rule.—‘‘There have 
been many laws... providing that 
the guilty party in a divorce action 
shall not remarry for a term of years, 
or for life, and these laws have gen- 
erally been regarded merely as in- 
tended to reguiate the conduct of the 
divorced party within the state and 
not as intended to follow him to an- 
other jurisdiction and prevent a mar- 
riage which would be lawful there; 
in other words, they impose a pen- 
alty local only in its effect. Under 
this construction the remarriage of 
such guilty party in another state 
has generally been held valid not- 
withstanding the prohibition of the 
local statute.” Lanham v. Lanham, 
136 Wis. 360, 366,.117 NW 787, 128 
AmSR 1085, 17 LRANS 804 (constru- 
ing a statute whose operation is not 
within the general rule). 

{b] An implied prohibition against 
a second marriage, resulting from a 
divorce decree not expressly author- 
izing it, will not be given extrater- 
ritorial effect, and is no impediment 
to a second marriage by a person re- 
siding in another jurisdiction. Wingo 


aa ent CTex:. 2 Ciy= =As) 120 4S Ww 
ab : 
{c] In Colorado the marriage by a 


person divorced in Colurado made in 


good faith in another state within the | 


prohibited period is valid in Colo- 
rado from the time the disability is 
removed. Mock v. Chaney, 36 Colo. 
60,087 2. 538. 

[dj] Contempt.—A marriage in one 


| 
| 


| 
| 
| 
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t.°2 An excep- 


riage contracted within the prohibited period ‘‘shall 
be deemed void,’’ ®* or declaring incapacity to con- 
tract marriage,®* or disclosing a state policy which 
regards as void all marriages in disregard of the 
statutory restriction, wherever the marriages are 
celebrated,®* as for instance, where the statute pro- 
hibits the remarriage of the innocent as well as the 
guilty party and is therefore not penal in its na- 
ture; °° and a fortiori under such statutes, if it 


state by a person divorced in anoth-}the purpose of evading the law of 


er, where such marriage would be 
unlawful, does not render such per- 
son guilty of contempt of the court in 
the state granting the divorce and 
subject to punishment on_ return 
thereto, Crouse v. Wheeler, 62 Colo. 
51, 158 P 1100, AnnCas1918E 1074. 

89. Roberts v. Ogdensburg, etc., 
R. Co., 34 Hun (N. Y.) 324; Petit v. 
Petit, 45 Mise. 155, 91 NYS 979 [rev 
on other grounds 105 App. Div. 312, 
93 NYS 1101]; State v. Shattuck, 69 
Vt. 403, 38 A 81, 60 AmSR 36, 40 LRA 
428. 

90. Dudley v. Dudley, 151 Iowa 
142, 180 NW 785, 32 LRANS 1170; 
Phillips v. Madrid, 83 Me. 205, 22 A 
114, 23 AmSR 770, 12 LRA 862. 

{a] Reason for rule.—‘‘This act 
was not in violation of our law, as it 
took place in Nebraska. It was not 
in violation of the Nebraska statute 
for the reason that no decree was en- 
tered in that state forbidding the 
marriage.’ Dudley v. Dudley, 151 
Iowa 142, 145, 130 NW 785, 32 LRA 
NS 1170. 

91. U. S.—Ponsford vy. Joknson, 19 
F. Cas. No. 11,266, 2 Blatehf. 51. 

Ala.—Wilson v. Holt, 83 Ala. 528, 
3 S 321; Reed v. Hudson, 13 Ala. 570. 

Colo.—Griswold v. Griswold, 23 
Coio. A. 365, 129° P) 560: 

Iowa.—Dudley v. Dudley, 151 Iowa 
142, 130 NW 785, 32 LRANS 1170. 

Ky.—Stevenson vy. Gray, 17 B. Mon. 
193 (recognizing rule). 

Md.—Dimpfel v. Wilson, 107 Md. 
329, 68 A 561, 13 LRANS 1180, 15 
AnnCas 753. 

Nebr.—State v. Hand, 87 Nebr. 189, 
126 NW 1002, 28 LRANS 753. 

N. Y¥.—Moore v, Hegeman, 92 N. Y. 
521, 44 AmR 408 [aff 27 Hun 68]; 
Van Voorhis v. Brintnall, 86 N. Y. 18, 
40 AmR 505 [rev 23 Hun 260]; Rob- 
erts v. Ogdensburg, ete, R. Co., 34 
Hun 324; Stack’s Hst., 10 NYS 690, 
6 Dem. Surr. 280; Kerrison v. Kerri- 
son, 8 AbbNCas 444, 60 HowPr 51; 
Marshall v. Marshall, 4 Thomps. & C. 
449, 48 HowPr 57; Webb’s HEst., 1 
Tuck. Surr. 372. See also Van Storch 
v. Griffin, 71 Pa. 240, 244 (“even if 
the plaintiff and defendant had been 
residents of the state of New York, 
and had come into Pennsylvania and 
been married here, with the express 
purpose ‘of evading the law of New 
York, and then had returned and con- 
tinued to reside there, the marriage 
would have been recognised and 
treated as valid by the courts of that 
state’). 

Vt—State v. Shattuck, 69 Vt. 403, 
38 A 81, 60 AmSR 936, 40 LRA 428. 

92. Tyler v. Tyler, 170 Mass. 150, 
48 NE 1075; Williams v. Oates, 27 
N. C. 535. And see infra notes 93-97. 

[a] In Massachusetts (1) under 
Pub. St. ec 145 §§ 4, 10, a marriage is 
deemed void where persons go into 
another state and are married with 
the intent of evading the statutory 
prohibition of remarriage of a guilty 
party to a divorce action. Tyler v. 
Tyler, 170 Mass. 150, 48 NE 1075. (2) 
If it does not appear that there was 
intention on the part of both of the 
parties to evade the law, the validity 
of the marriage will be upheld. Whip- 
pen v. Whippen, 171 Mass. 560, 51 NE 
174; Com. v. Lane, 113 Mass. 458, 18 
AmR 509. (3) But formerly in Mas- 
sachusetts the marriage would be 


| recognized as valid notwithstanding 


it was contracted in another state for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Massachusetts. Putnam v. Putnam, 
8 Pick. 433. 
98. See statutory provisions; and 


Peo, v. Prouty, 262 Ill. 218, 104 NE 
387, 51 LRANS 1140, AnnCasi1915B 
155; State v. Fenn, 47 Wash. 561, 92 P 
417, 17 LRANS 800; Lanham v. Lan- 
ham, 136 Wis. 360, 117 NW 787, 128 
AmSR 1085, 17 LRANS 804. 

94. In re Stull, 183 Pa. 625, 39 A 
16, 63 AmSR 776, 39 LRA 539; Im- 
mendorf’s Est., 21 Pa. Co. 268. 

{a] Im Oregon the statute de- 
clares that “neither party shall be 
capable of contracting marriage with 
a third person, and if he or she does 
so contract, shall be liable therefor 
as if such decree had not been given, 
until the suit has been heard and de- 
termined on appeal,’ under which it 
has been held thit the declaration of 
incapacity to remarry within a fixed 
time suspended the operation of the 
decree as to both parties, and ren- 
dered them absolutely powerless to 
make a valid contract of marriage, 
and that there is a well recognized 
distinction between statutes which 
provide an incapacity for remarriage, 
and those which simply prohibit re- 
marriage. McLennan v. McLennan, 
31 Or. 480, 482, 150 P 802, 65 AmSR 
835, 38 LRA 863. 

95. Wilson v. Cook, 256 Ill. 460, 
100 NE 222, 43 LRANS 365; Penne- 
gar v. State, 87 Tenn. 244, 10 SW 305, 
10 AmSR 648, 2 LRA 703. 

96. Peo. v. Prouty, 262 Ill. 218, 
104 NE 387, LRA1915B 155, AnnCas 
1915B 155; Wilson v. Cook, 256 Ill. 
460, 100 NE 222, 43 LRANS 3:65; Mc- 
Lennan v. McLennan, 31 Or. 480, 58 
P 802, 65 AmSR 835, 30 LRA 863; 
Lanham v. Lanham, 136 Wis. 360, 117 
ae 787, 128 AmSR 1085, 17 LRANS 

[a] Reasons for rule—(1) “The 
statute under consideration is in no 
sense a penal law. It imposes a re- 
striction upon the remarriage of 
both parties, whether innocent or 
guilty. Upon no reasonable ground 
can this general restriction be ex- 
plained except upon the ground that 
the legislature deemed that it was 
against public policy and good morals 
that divorced persons should be at 
liberty to immediately contract new 
marriages. ... To say that the leg- 
islature intended such a law to apply 
only while the parties are within the 
boundaries of the state, and that 
it contemplated that by crossing the 
state line its citizens could success- 
fully nullify its terms, is to make 
the act essentially useless and impo- 
tent and ascribe practical imbecility 
to the lawmaking power.” Lanham 
v. Lanham, 126 Wis. 360, 366, 367, 117 
NW 787, 128 AmSR 1085, 17 LRANS 
804. (2) “In prohibiting the mar- 
riage of either of the divorced par- 
ties within the time specified it is 
not penal in its nature. So far it 
treats the innocent and the guilty 
alike, and in that respect it is no part 
of its purpose to punish the party 
whose fault furnished the grounds 
for securing the divorce. In its oth- 
er aspect the statute is penal in its 
nature, as it makes it a felony for 
either of the divorced parties to 
marry within the time prohibited un- 
less the divorced persons should re- 
marry each other. In addition to 
this punishment the marriage shall 
be held absolutely void; and this re- 


4 


§§ 456-459] 


appears that the parties, being domiciled in the 
state, have gone to another jurisdiction with the pri- 
mary intent of evading the law and marrying in 
defiance of it, the marriage will be held void,” but 
it has been held that a marriage entered into by a 
person who has in good faith removed to another 
jurisdiction, not for the mere purpose of the mar- 
riage or to evade the rigor of the local law, but to 
establish a domicile, will be held valid,®® although 


the contrary has also been held.°? 
[§ 457] 


effect as an absolute decree.’ 


sult follows, so far as the rights of 
the parties within this State are con- 
cerned, even though the marriage 
Should be performed in some other 
jurisdiction.” Peo. v. Prouty, 262 Ill. 
218, 220, 104 NE 3887, LRANS 1140, 
AnnCas1915B 155. 

97. Pennegar v. State, 87 Tenn. 
244, 10 SW 305, 10 AmSR 648, 2 LRA 
703 [dist Dickson vy. Dickson, 1 Yerg 
(Tenn.) 110, 24 AmD 444]; Peerless 
Pac. Co. v. Bureckhard, 90 Wash. 221, 
155 P 1087, LRAI1917C 353, AnnCas 
1918B 247; Pierce v. Pierce, 58 Wash. 
622, 109 P 45; Johnson v. Johnson, 57 
Wash. 89, 106 P 500, 26 LRANS 179; 
Pierce v. Pierce, 56 Wash. 622, 109 P 
45 [expl Willey v. Willey, 22 Wash. 
152260 2) 145,79; AmSR) 19235 Inire 
Smith, 4. Wash. 702, 30 P 1059, 17 
LRA 573]; State v. Fenn, 47 Wash. 
561, 92 P 417. 17 LRANS 800; White 
-v. White, (Wis.) 168 NW 704; Lan- 
ham v. Lanham, 136 Wis. 360, 117 
NW 787, 128 AmSR 1085, 17 LRANS 


804. 
98. Pierce v. Pierce, 58 Wash. 622, 
109 P 45; State v. Fenn, 47 Wash. 


561, 92 P 417, 17 LRANS 800. 

99. Newman v. Kimbrough, (Tenn. 
‘Ch. A.) 59 SW 1061. 

1. In re Walker, 176 Cal. 402, 168 
P 689; In re Dargies, 162 Cal. 51, 121 
Bm 205 

2. In re Walker, 176 Cal. 402, 168 
P 689. 

8. In re Walker, 176 Cal. 402, 168 
P 689; Taylor v. Taylor, 10 Colo. A. 
3038, 50 P 1049; Robinson vy, Robinson, 
188 Ill. 371, 58 NE 906. 

4. Pereira v. Pereira, 156 Cal. 1, 
103 P 488, 134 AmSR 107, 23 LRANS 
880; Newell v. Los Angeles County 
Super. Ct., 27 Cal. A. 343, 149 P 998; 
Huneke v. Huneke, 12 Cal. A. 199, 
LOE 3r: 

5. Newell v. Los Angeles County 
Super. Ct., 27 Cal. A. 348, 149 P 998. 
a Gs Newell v. Los Angeles County 
Super. Ct., 27 Cal. A. 343, 149 P 998. 

7. See supra §§ 447-— 456. 

8S. See supra § 401. 

9. Peo. v. Cullen, 153 N. Y. 629, 
47 NE 894, 44 LRA 420; Byrnes v. 
Byrnes, 126 App. Div. 619, 111 NYS 
72: Chapman v. Parsons, 66 W. Va. 
307, 312, 66 SE 461, 135 "AmSR 1033, 
24 LRANS 1015, 19 "AnnCas 453 [quot 
Cyc]. See also supra § 401. 

[a] In West Virginia when a di- 
vorece from bed and board has been 
decreed for abandonment, or deser- 
tion, or other cause, and two years 
shall have elapsed from the bringing 
of the suit wherein such decree is 
entered, and such decree has not been 
revoked, as therein provided, and 
there has been no reconciliation, the 
injured party on his application to 
the court pronouncing the decree, al- 
leging and showing such facts, and 
the production of satisfactory evi- 
dence, taken in support of such appli- 
cation, is entitled to a decree of di- 


a 


2. Of Interlocutory Decree. 
interlocutory decree does not dissolve the marriage, 
nor affect the status of the children who were born 
subsequent to its rendition,” it is a judicial deter- 
mination that the wife is not thereafter cohabiting 
with her husband;? and when it is not appealed from 
and becomes final,* an interlocutory decree as to the 
property rights adjudicated,® as well as with respect 
to the adjudicated right to divorce,® has the same 
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of the parties," 
While an 


vorce from the bonds of matrimony; 
and the provision of such statute, 
giving the court authority upon such 
application to read and consider the 
evidence in the cause taken and filed 
in the former hearing, will not justi- 
fy the court on such application in 
denying the appellant a decree of ab- 
solute divorce. Chapman v. Chap- 


man, 70 W. Va. 522, 74 SE 661. 
ene Ala.—Ellison v. Mobile, 53 Ala. 
8. 


sees aoe v. Thompson, 11 La. Ann. 
ie 
Jats Boks v. Hagaman, 36 Md. 
Mass.—Ames v. Chew, 5 Metc. 320; 
Dean v. Richmond, 5 Pick. 461. 
N. J.—Supreme Council A. L. H. 
v. eral, 45 N. J. Eq. 466, 17 A 770. 
Y.— Poss v. Poss, 164 App. Div. 
213, “149 NYS 587. 
N. C.—Castlebury v. Maynard, 95 
Ne Casa. ae 


Tenn.—Jarnigan v. 
Tenn. 292. 

See also Curtesy § 53; Dower § 137; 
Homesieads [21 Cyc 598]. 

ll. Delafield v. Brady, 108 N. Y. 
524, 15 NE 428; Erkenbrach v. Erken- 
brach, 96 N.Y. 456; Davis v. Davis, 
T5IN. Y. 2219 Kamp Vv. Kamp, 59 Na Y- 
212; Griffin v. Griffin, 47 N. Y. 134; 
Holmes v. Holmes, 4 Barb. (N. Y.) 
295; Meehan v. Meehan, 2 Barb. 
(N. Y.) 877; Renwick v. Renwick, 10 
Paige (N. Y.) 425; Van Duzer: v. Van 
Duzer, 6 Paige (N. Y.) 366, 31 AmD 
257; Haviland v. Bloom, 6 Johns. Ch. 
GNEY) EL, Taylor va Baylor, 12 
N. C. 134, 16 SE 1019; Taylor v. Tay- 
lor, 93 N. C. 418, 53 AmR 460; Mar- 
shall v. Baynes, 88 Va. 1040, 14 SE 
978; Gallagher v. Gallagher, 101 Wis. 
202, 77 NW 145. See also infra § 770. 

{a] In West Virginia a divorce “a 
mensa” operates upon the after ac- 
quired property of the parties, and 
upon their personal rights and legal 
capacities, the same as a decree ‘a 
vinculo,” except that neither party is 
permitted to marry again during the 
life of the other; and such decree 
may perhaps be made to operate upon 
property previously acquired. Chap- 
man vy. Chapman, 70 W. Va. 522, 74 
SE 661. 

12. Coffinbarger v. Coffinbarger, 
180 Ky. 704, 203 SW 5338; Pierce v. 
Burnham, 4 Metc. (Mass.) 303; Dean 
v. Richmond, 5 Pick. (Mass.) 461; 2 
Kent Comm. p 157. See also Barber 
v. Barber, 21 How. (U. S.) 582, 16 L. 
ed. 226 (holding that, after a decree 
of separation from bed and board, a 
wife may by her next friend sue her 
husband for alimony awarded her as 
an incident to the separation decree). 

[a] In New Jersey, however, un- 
der Gen. St. p 2012 § 14, enlarging 
the legal rights of married women, 
but saving the common-law inability 
of the husband and wife to sue each 
other, a married woman living apart 


Jarnigan, 


[§ 458] 3. Of Decree of Limited Divorce. 
though a limited divorce does not dissolve the mar- 
riage,® it substitutes for the common-law obligation 
arising from the marriage the terms of the judg- 
ment, which is thereafter the measure of the rights 
and, duties of the parties.® 
the parties usually remain unchanged,’ 
where under authority of statute the decree ex- 
pressly provides for the disposition of the property 
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Al- 


The property rights of 
except 


although it has been held that the 


wife’s capacity to contract and to sue and be sued 
after a limited divorce is the same as though she 
had never been married.'? 

[§ 459] 4. Time of Taking Effect. Ordinarily a 
decree takes effect from the date of its rendition 
and not of its entry,1* but under the various pro- 
visions of some statutes 14 it does not become oper- 
ative until one year from its entry,!® six months 
after rendition,!® six months after trial and deci- 


from her husband under a decree of 
divorce a mensa et thoro- cannot 
maintain an action at law against 
him. Drum v. Drum, 69 N. J. L. 557, 
55 A 86. 

Acknowledgment of deed of wife 
after limited divorce see Acknowl- 
edgments § 152. 

13. Cal.—Claudius v. Melvin, 146 
Cal. 257, 79 P 897; In re Cook, 83 Cal. 
415, 23 PRP 392° Cook's, Mist., “T Cal 
220,017 ee O2s01 See Ast ddieAm Sie oous 
1 LRA 567; Newman’s HEst., 75 Cal. 
213, 16 P 887, 7 AmSR 146. 

Minn Alt v. Banholzer, 39 Minn. 
511, 40 NE 830, 12 AmSR 681. 

N. Y.—Van Cleaf y. Burns, 118 
N. Y. 549, 23 NE 881, 16 AmSR 782. 


Oh.—Nauman v. Nauman, 26 Oh. 
Cine sie 

Pa.—Confer’s Est., 17 Pa. Dist. 742. 

14. See statutory provisions. 

[a] Under a statute prohibiting a 


divorced party from remarrying with- 
in two years from the rendition of 
the “final decree,” the two years be- 
gins to run from the time the decree 
is made absolute. Googins v. Goo- 
gins, 152 Mass. 533, 25 NE 838. 

15. Moore v. Shook, 276 Ill. 47, 114 
NE 592; White v. White, 167 Wis. 615, 
168 NW 704. 

[a] Computation of time.—‘We 
construe the statute as requiring 
computation of» time in accordance 
with the generai rule which excludes 
the first and includes the last day of 
the period, and that the one year 
must be computed from the date of 
the entry of decree.’ Kahlo v. Kah- 
lo, 204 Ill. A. 409, 410. 

{b] In ‘Wisconsin St. (1915) § 
2330 declares no marriage shall be 
contracted while either of the parties 
has a husband or wife living. Sec- 
tion 2374, having been amended by 
L. (1911) e¢ 239, declares that, when 
a judgment of divorce from the bonds 
of matrimony is granted, such judg~ 
ment shall not be effective until one 
year from the date of entry. Plain- 
tiff procured an interlocutory decree 
of divorce while L. (1909) ec 328, 
which made no such provision as to 
final judgment, was in force. It was 
held that a final decree was imme- 
diately effective, although not applied 
for until after L. (1911) went into 
effect and so plaintiff was not barred 
from immediately remarrying on en- 
try of the decree. Kitzman v. Wer- 
ner, 167 Wis. 308, 166 NW 789. See 
also Dallman v. Dallman, 159 Wis. 
480, 149 NW 1387; Rogers v. Holister, 
156 Wis. 517, 146 NW 488 (both con- 
struing the statutes). 

16. Barnett v. Frederick, 33 Okl. 
495.124 Plb%. 

[a] In Oklahoma, Comp. L. (1909) 
§ 6182, which provides that “every 
decree of divorce shall recite the day 
and date when the judgment was ren- 
dered in the cause, and that the de- 
cree does not become absolute and 
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term time.?? 


sion,!? the end of the term,!® or until a special order ; 


is made for judgment on a specified date during 


[§ 460] A. In General. ‘The general law appli- 
cable to new trials in civil cases 2° applies to new 
trials and rehearings in divorce suits,”* unless under 
the divorce statutes a different practice exists.2” In 
some states the court may in its discretion grant a 
new trial of less than all of several issues.”? 
right of the wife to obtain a new trial is waived 
where she accepts alimony paid in compliance with 
the judgment,24 but this rule does not apply to the 
acceptance of money under a prior decree of main- 


tenanee.?° 


An attorney representing the state has no author- 
ity to move for a new trial after he has been dis- 
charged by the court from further service in the 


case.25% 


[§ 461] B. Grounds. 


take effect until the expiration of six 
months from said time,’ must be 
considered to apply only to that por- 
tion of § 6180 of the same chapter 
which relates to appeals and remar- 
rying within six months following 
the date upon which the divorce was 
granted. Barnett v. Frederick, 33 
OI 495950; 124 P57 
17. Everson v. Everson, 101 Nebr. 
164 NW 714. 
Carpenter v. Carpenter, (N. 
H.) 101 A 628. 
19. Carpenter v. Carpenter, (N. H.) 
LOAN 2/3) 


a See New Trial [29 Cyc 722 et 
seq]. 

21. Newcomb v. Newcomb, 13 
Bush (Ky.) 544, 26 AmR 222; Meyar 
Vv. Meyar, 3 Mete. (Ky.) 298. 

[a] In Arizona Civ. Code (1913) 


par 5982, providing that defendants 
being served by publication may be 
granted a new trial within a year for 
good cause,.includes divorce actions. 
Lockwood v. Lockwood, 168 P 501. 

22. Newcomb v. Newcomb, 18 
Bush (Ky.) 544, 26 AmR 222; Meyar 
v. Meyar, 3 Metc. (Ky.) 298; Schafer 
v. Schafer, 71 Nebr. 708, 99 NW 482. 
See Amory v. Amory, 29 N. Y. Super. 
514, 3 AbbPrNS 16, 33 HowPr 490 
(citing a statute providing that in an 
action for divorce the court may, if 
the offense charged is denied, award 
a new or further trial of the issues 
as often as justice shall seem to re- 
quire). 

[a] In Iowa the two year limita- 
tion prescribed by Code § 3796, in 
which applications for new trial must 
be made, does not concern divorce 
suits. Williamson y. Williamson, 179 
Iowa 489, 161 NW 482. 

[b] In Kentucky a new trial can- 
not be granted except on the question 
of alimony. Sebastian v. Rose, 135 
Reyne Oe 22 SW 120. 

[ec] In Missouri the statute for- 
bidding a petition for review of a 
judgment for divorce does not pre- 
vent the granting of a new trial by 
the trial court. Smith vy. Smith, 164 
Now AY. 53;"148 Sw 115: 

{d] In New York a corespondent 
who promptly after learning of the 
pendency of the action, although 
after verdict rendered serves plain- 
tiff’s attorney with notice of appear- 
ance and demands a copy of the com- 
plaint, is entitled to have his default 
opened and the interlocutory judg- 
ment set aside, so as to give him an 
opportunity to litigate the issues so 


far as they affected him. Dicks v. 
eee 155 App. Div. 418, 139. NYS 
[e] In Washington (1) the decree 


may be modified on motion for a new 
trial by the allowance of costs and 
attorney’s fees. Gibson y. Gibson, 67 
Wash. 474, 132 P 15. (2) Where a 
motion for a new trial is overruled, 


A new trial or a rehear- 


XVII. NEW TRIAL 


The 


further application is improper. Gib- 
son y. Gibson, supra. 

23. Camp v. Camp, 141 Ga. 407, 81 
SBE 128; Lake v. Bender, 18 Nev. 361, 
SPST ee 4 Va ve etal eeliod: 
N. CGC. 185, 42 SE 562: 

[a] Issue of adultery.—Hall v. 
Hall, 131 N. C. 185, 42 SE 562. 

{b] Issues relating to property.— 
Lake v. Bender, 18 Nev. 361, 4 P 711, 
Maca 

{c] Hearing de novo not neces- 
sary.—The grant of a motion for fur- 
ther proceedings after the first decree 
was entered on the ground that some 
of the witnesses had testified falsely 
did not require a hearing of the case 
de fiovo where the court stated that if 
it was satisfied that libelant had not 
made out his case, it would dismiss 


it. Carpenter v. Carpenter, (N. H.) 
101 A 628. 
24. Storke v. Storke, 132 Cal. 349, 


64 P 578; McCaleb v.,McCaleb, 32 Cal. 
A. 648, 163 P 1045. See also infra § 


463. 

25:5 Smith va Smith, W459 Call 61/5; 
T99P 9275, 

25144. State v. Friedley, 151 Ind. 


404, 51 NE 473. 
26. Ariz.—Lockwood v. Lockwood, 


168 P 501. 
v. Matthai, 49 Cal. 


: Cal.—Matthai 
0. 

Ga.—Miller y. Miller, 139 Ga. 282, 
Tite DE Peale 

Ill.—Chapman v. Chapman, 129 Ill. 
386, 21 NE 806. 

Ind.—Spitzmesser v. Spitzmesser, 
26 Ind. A. 532, 60 NE 315. 

Iowa.—Harnett, v. Harnett, 59 
Iowa 401, 13 NW 408. 

La.—Cass v. Cass, 34 La. Ann. 611. 

Me.—Hills v. Hills, 76 Me. 486. 
Tine seenm aeons a v. Gardner, 2 Gray 
434, 

Mich.—Fneseke  v. 138 
Mich. 458, 101 NW 632. 

Nev.—Kennedy v. Kennedy, 27 Nev. 
Tee eeded U7 al 12 ae 
ro H.—Folsom v. Folsom, 55 N. H. 

N. Y.—yYates vy. Yates, 211 N. Y. 
163, 105 NE 195. 
Sieh ee v. Hamm, 22 Pa. Dist. 
: ee I.—Mumford v. Mumford, 13 R. 

S. D.—Wells v. Wells, 27 S. D. 257, 
130 NW 780. 

Tex.—Dickinson y. Dickinson, (Civ. 
A.) 1388 SW 205. 

Eng.—Scatt y. Scatt, 9 Jur. N. S. 
M25 

[a] “Good cause” for a new trial 
exists within the meaning of a stat- 
ute authorizing a new trial on that 


Fneseke, 


ground upon application by a defend- 


ant who did not appear upon service 
by publication where the answer sup- 
ported by affidavits states a good de- 
fense. Lockwood v. Lockwood, 
(Ariz.) 168 P 501. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing will not be granted in a divorce suit except upon 
a sufficient ground.?® 
granted on the ground of fraud, unless the fraud is 
clearly proved,?* or on the ground of surprise,** es- 
pecially where defendant was offered but refused a 
postponement to meet any unexpected evidence,”? 
or because the evidence was contradictory,®° unless 
the court is satisfied with reasonable certainty that 
the verdict is against the weight of evidence.*? But 
a new trial should be granted where the evidence 
is insufficient to support the decree.*” 
should also be granted where new evidence has been 
discovered,®? provided the new evidence affects a 
material issue,** is not merely cumulative of that 
given on the trial,?> or can be used only by way 
of impeachment,*° and was unknown to the appli- 


Thus a new trial will not be 


A new trial 


{b] Irregularities at trial—(1) A 
new trial should be granted for ir- 
regularities in conduct of the trial. 
Anderson vy. Anderson, 4 Cal. A. 269, 
87 P 558. (2) But the mere fact that 
the issues were not properly framed 
is not a ground for a new trial where 
defendant took part in the trial with- 
out objection to the irregularity of 
the proceeding. Hamm vy. Hamm, 22 
Pa. Dist. 836. 


27. Folsom v. Folsom, 55 N. H. 78. 
28. Gardner v. Gardner, 2 Gray 
(Mass.) 434. 

29. Gardner v. Gardner, 2 Gray 


(Mass.) 434. 

30. Matthai v. Matthai, 49 Cal. 90; 
Donnelly v. Donnelly, 50 App, Div. 
453. 64 NYS 832. 

31. Yates v. Yates, 211 N. Y. 163, 
10S SNEED SSS COUt Vim S COL nN Omolllic 
NOS. 1251 Milleryyv.) Miller; 31) (iid: 
P. & M. 73; Gethin v. Gethin, 31 L. J. 
BES Mire 

82. Frieseke v. Frieseke, 138 Mich. 
458, 101 NW 632; Ferguson v. Fergu- 
son, 1 Barb. Ch. (N. Y.) 604; Gardell 
v. Gardell, 42 Tex. Civ. A. 202, 94 
SW 457. But see Hills v. Hills, 76 
Me. 486 (holding that a motion for 
new trial in a divorce case which had 
been fully heard should not be grant- 
ed because it asserts that the testi- 
mony adduced on the trial by the li- 
belant was false and the decision was 
wrong). 

33. I11—Chapman y. Chapman, 129 
Til. 386, 21 NE 806. 

Iowa.—Harnett v. Harnett, 59 lowa 
401, 13 NW 408. 

La.—Cass v. Cass, 34 La. Ann. 611. 

Nev.—Kennedy v. Kennedy, 27 Nev. 
LO 2 iaee Meehan eb OU- 

N. Y.—Abrams v. Abrams, 156 App. 
Div. 931, 141 NYS 723; King v. King, 
156 NYS 276 [aff 176-App. Div. 940 
mem, 163 NYS 1120 mem]. 

R. I.—Walker v. Walker, 86 A 894; 
Walker v. Walker, 82 A 385. 

S. D—wWells''v. Wells, 27 S: Di 257, 
130 NW 780. 

Tex.—Pinkard v. Pinkard, 14 Tex. 
356, 65 AmD 129. 
te Se v. Howarth, 9 P. D. 
ee C.—Brown v. Brown, 14 B. C. 

fa] Liberality of rule.—Courts 
will grant new trials because of new- 
ly discovered evidence more frequent- 
ly and for less cause in divorce cases 
than in other actions. Howarth v. 
Howarth, 9 P. D. 218. 

34 Harnett v. Harnett, 59 Iowa 
401, 13 NW 408; Cass v. Cass, 34 La. 
Ann. 611; Whise v. Whise, 36 Nev. 
16, 131 P 967, 44 LRANS 689; Pink- 
ard vy. Pinkard, 14 Tex. 356, 65 AmD 


129. 

35. Pinkard v. Pinkard, 14 Tex. 
356, 65 AmD 129. 

36. Whise v. Whise, 36 Ney. 16, 


131 P 967, 44 LRANS 689. 


§§ 461-462] 


cant at the time of the trial and incapable of pro- 
duction at the trial by the exercise of reasonable 
A new trial should be granted where 


diligence.*7 


[§ 462] 


lies from the final judgment.?® 


387. Chapman v. Chapman, 129 Ill. 
386, 21 NE 806; Buswell v. Buswell, 
146 Iowa 52, 124 NW 770 


38. Smith v. Smith, 145 Cal. 615, 
79 P 275. 
fa] “Good cause” is held to exist 


within the meaning of a statute au- 
thorizing a new trial on that ground 
on application by defendant who did 
not appear upon service by publica- 
tion. Lockwood y. Lockwood, (Ariz.) 
%8 P 501. 

89.. «Price v. Price, 10 Oh. St. 316; 
Tappan v. Tappan, 6 Oh. St. 
Laughery v. Laughery, 
Bascom v. Bascom, 7 Oh. Pt. II 125: 
Rhrittev. "Dhritt; 30) R. 1.2357, 75 A 
484; Fidler v. Fidler, 28 R. I. 102, 65 
A 609, 18 AnnCas 835; Brown v. 
Brown, 14 B. C. 142; Seott v. Scott, 4 
B. C. 316. See also infra § 756 et seq. 

[a] From a ¢lecree of the supreme 
court of a territory granting or re- 
fusing a divorce no appeal lies to the 
United States supreme court. Simms 
v. Simms, 175 U. S. 162, 20 SCt 58, 44 
reed el 15: 

[b] In Alaska the decree of the 
district court granting or denying a 
divorce, or awarding the custody of 
minor children, in a divorce suit is 
not appealable under Carter Codes pt 
4 § 504, which provides for appeals 
only in cases involving money or 
property. Leak v. Leak, 156 Fed. 474, 
84 CCA 284; Leak v. Leak, 156 Fed. 
4738, 84 CCA 283. 

[c] In Kentucky (1) the appellate 
court may reverse a judgment refus- 
ing a divorce. Wesley v. Wesley, 181 
Ky. 135, 204 SW 165; Parker v. Par- 
ker, 104 SW 1028, 31 KyL 1228; Good- 
paster v. Gocdpaster, 102 SW 324, 31 
KyL 405; Klein v. Klein, 96 SW 848, 
29 KyL 1042. (2) It has no power 
to reverse a judgment granting di- 
voree. Stepp v. Stepp, 178 Ky. 337, 
198 SW 935; Phelps v. Phelps, 176 Ky. 
456, 195 SW 779; Caudill v. Caudill, 
172 Ky. 469, 189 SW 431; Pemberton 
v. Pemberton, 169 Ky. 476, 184 SW 
378; Day v. Day, 168 Ky. 68, 181 SW 
937; Coleman vy. Coleman, 164 Ky. 709, 
176 SW 186; Anderson v. Anderson, 
152 Ky. 773, 154 SW. 1; White v. 
White, 152 Ky. 769, 154 SW 33; She- 
han y. Shehan, 152 Ky. 191, 153 SW 
243; Auxier v. Auxier, 151 Ky. 504, 
152 SW 573; Elliott v. Elliott, 138 Ky. 
309, 127 Sw 478, 1008; Williams v. 
Williams, 136 Ky. (1, 123-SW.. 337; 
Sebastian v. Rose, 135 Ky. 197, 122 
SW 120; Muir v. Muir, 92 SW 314, 28 
KyL 1355, 4 LRANS 909; Thompson 
v. Thompson, 85 SW 739, 27 KyL 516; 
Turner v. Turner, 62 SW 1022, 23 
KyL 370; Springer v. Springer, 54 
SW 710, 21 KyL 1292; Davis v. Davis, 
86 Ky. 32, 4. SW 822, 9 KyL 390; 
Whitney v. Whitney, 7 Bush 520; 
Bourne v. Simpson, 9 B. Mon. 454; 
Pence v. Pence, 6 B. Mon. 496; Ma- 
guire v. Maguire, 7 Dana 181; De- 
jarnet v. Dejarnet, 5 Dana 499; 
Thornberry v. Thornberry, 4 Litt. 
251; Brown v. Brown, 16 Kyl 317; 
Myers v. Myers, 11 Ky. Op. 39; Morri- 
son y. Morrison, 10 KyL 683; Myers 
v. Myers, 2 Kyl 226, 11 Ky. Op. 39. 
(3) Yet it may review the correctness 
of the decree for the purpose of de- 
termining whether or not alimony 


A. Right of Review—1. 
‘Under the statutes in some jurisdictions no appeal 
In most of the 
states, however, the right to review final judgments 
in divorcee cases by appeal or writ of error exists 
by either express statutory or constitutional author- 
ization,*® or is held to exist under constitutional 
or statutory provisions permitting appeals from 
final judgments,*! or under constitutional or stat- 
utory provisions authorizing appeals in suits in 
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was properly awarded or refused 
(Stepp v. Stepp,: supra; Phelps v. 
Phelps, supra; Caudill v. Caudill, 
Supra; Pemberton v. Pemberton, 
supra; Day v. Day, supra; Anderson 
v. Anderson, supra; White v. White, 
supra; Alderson v. Alderson, 69 SW 
700, 24 KyL 595; Fisher v. Fisher, 10 
KvL 283; Caskey v. Caskey, 4 KyL 
726, 10 Ky. Op. 678); (4) or whether 
the custody of the children was 
properly bestowed (Caudill v. Cau- 
dill, supra; Benedict v. Benedict, 165 
Ky. 499, 177 SW 245; Anderson v, An- 


derson, supra; White v. White, 
supra). See also infra § 756 et seq. 
{d] In Massachusetts the decision 


of a single justice on a question of 
fact cannot be reviewed on appeal. 
Darrow v. Darrow, 159 Mass. 262, 34 
NE 270, 21 LRA 100. 

{e] In Ohio (1) a statute provides 
that no appeal shall be allowed, ex- 
cept from an order dismissing the 
petition without a final hearing, or a 
final order or judgment granting or 
refusing alimony, or an order re- 
straining a husband from disposing 
of his property pending divorce pro- 
ceedings. Petersine v. Thomas, 28 
Oh. St. 596; Taylor v. Taylor, 25 Oh. 
St) 71s) Coxiv. Cox, 19) OneSt715025 12 


AmR 415; Reed v. Reed, 17 Oh. St. 
56835 Pricey. rice, 10) Oh. St.i316% 
Tappan v. Tappan, 6 Oh. St. 64; 


Laughery v. Laughery, 15 Oh. St. 404. 
(2) But an appeal lies from an order 
dismissing without hearing on the 
merits a petition on the ground that 
defendant is an insane person. Wol- 
cott v. Wolcott, 32 Oh. Cir. Ct. 587 
[disappr Clowry v. Clowry,.16 Oh. 
Cir, .Cts,302; 8) Oh: -Cir. Dec; 652). 
See also infra § 756 et seq. 

{f] In Bhode Island (1) the final 
decree in a divorce action is not re- 
viewable by such remedies as appeal, 
error, certiorari, or any prerogative 


or extraordinary writ. THEI te Av. 
Mhritie sO uid, Lebools poe ele 4845-— (2) 
Under Court. & Pract. Act § 481, 
now Gen. ‘L. (1909) ec 298 § 8, per- 


mitting any party to a civil action 
heard by the superior court without 
a jury, aggrieved by the decision of 
the court upon any issue of fact or 
matter of law, to except thereto, ex- 
ceptions lie to the decision of the 
superior court granting a divorce, al- 
though not to the final decree entered 
six months thereafter, a divorce pro- 
ceeding being a “civil action” within 
the statute to that extent. Thrift v. 
Thrift, supra. 

{g] In Washington under a stat- 
ute providing that in granting a di- 
vorce the court shall also dispose of 
the property of the parties as appears 
just and equitab!e, an appeal will not 
lie from that part of a decree grant- 
ing a divorce, without appealing from 
the part disposing of the property 
of the parties, as the power to par- 
tition the property is ancillary to the 
power to grant the divorce, although 
under § 996 an appeal lies from that 
part of the decree which disposes of 
the property or awards the children 
without appealing from the whole de- 
eree. Wilkinson y. Wilkinson, 63 
Wash. 126, 114 P 915. 

[h] In Canada no appeal lies to 
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defendant having appeared in person and not rep- 
resented by attorney has been prevented by unavoid- 
able accident from attendance at the trial.*§ 


equity; #2 and in some jurisdictions the right to 
appeal has been recognized without any reference 
being made to statutory or constitutional provisions 
in terms authorizing an appeal.*® 

The death of the complaining party subsequent 
to rendition of a decree does not prevent a review 
of the decree where property rights are involved.** 

An attorney representing the state has no au- 
thority to tender a bill of exceptions after he has 
been discharged by the court 4° from further service 


the supreme court from a decree of 
separation de corps. Talbot v. Guil- 
martin, 30: Can. S. C. 482; O’Dell v. 
Gregory, 24 Can. S. C. 661. 

40. See constitutional and stat- 
utory provisions; and Ulrich v. Ul- 
rich, 8 Kan. 402; Worth v. Worth, 4 
Kan. 223; Martin v. Martin, 112 Wis. 
314, 87 NW 232, 87 NW 215. 

{a] Right of state to appeal.—In 
Oregon where the state was not made 
a party to an action for divorce, and 
the decree is void as to it under Lord 
L. § 1020, as amended by L. (1911) p 
126, the state may appeal under § 549, 
the appeal not being classed as one 
from a judgment by confession or 
want of an answer. Smythe  v. 
Smythe, 80 Or. 150, 149 P 516, 156 P 
785, AnnCas1918D 1094. See also 
infra text and note 45. 

41. Ariz.—Andrade v. Andrade, 14 
Ariz. 379, 128 P 813. 
ieee eee v. Simpson, 25 Ark. 

Ga.—Rorie v. Rorie, 132 Ga. 719, 
64 SE 1070. 

Ind.—Ritter v. Ritter, 5 Blackf. 81; 
Curry v. Curry, Wills. 236. 

Wash.—Tierney v. Tierney, 1 Wash. 
56S 

42. Cal.—Harron vy. Harron, 128 
Cal. 303, 60 P 932; Sharon vy. Sharon, 
67 Cal. 185, 7 P 456, 635, 8 P 709. 

Iowa.—Sherwood vy. Sherwood, 44 
Iowa 192. 

Mich.—Shaw v. Shaw, 9 Mich. 164. 
Gee ere ee v. Fulton, 36 Miss. 

Mo.—McCann v. McCann, 91 Mo. A. 


E Nebr.—Brotherton v. Brotherton, 12 


Nebr. 72, 75, 10°NW 5438, 544. 

W. Va.—Hitchcox v. Hitchcox, 2 
W. Va. 435. 
eee: Del.—Jeans v. Jeans, 3 Del. 


lll—Bowman v. Bowman, 64 Ill. 
75; Wren v. Moss, 7 Ill. 72; Waite v. 
Waite, 18 Ill. A. 334; Hunter v. Hun- 
ter, 7 Ill. A. 253 [rev on other 
grounds 100 Ill. 519]. 
roe Y.—Conger v. Conger, 77 N. Y. 


N. C.—Dowdy v. Dowdy, 154 N. C. 
556, 70 SE 917; Setzer v. Setzer, 129 
N.C. 296, 40 SE 62. 

Pa. —Rosenberry v. Rosenberry, 180 
Pa. 221, 36 A 706; Brceons v. Rob- 
barts, 9 Serg. & R. 

Tenn. —Parmenter mle “Parmenter, 3 
Head 225; Pillow v. Pillow, 5 Yerg. 
420; Pearson v. Pearson, Peck. 27. 

{a] In Dlinois (1) where there is 
no constitutional question involved in 
a divorce suit, the supreme court has 
no jurisdiction. Paul v. Paul, 278 Ill. 
196, 115 NE 860. (2) But the case 
may be transferred to the proper ap- 
pellate court. Paul v. Paul, supra. 

44. Ark.—Strickland v. Strickland, 
80 Ark. 451, 97 SW 659. 

Ili.—Chatterton vy. Chatterton, 231 
Tll. 449, 838 NE 161, 121 AmSR 339. 


Iowa.—Wood v. Wood, 136 Iowa 
128, 118 NW 492, 125 AmSR 223, 12 
LRANS 891. 


Ky. é H ; y. 552, 18 
SW 453, 13 Kyl 756, 36 AmSR 614. 


ee v. Shafer, 30 Mich. 
45. State v. Friedley, 151 Ind. 404, 


188 “19 Crd] 
in the ease. ; i 

[§ 463] 2. Waiver of Right. Applying the gen- 
eral rule that a party who accepts the benefits of 
a judgment, order, or decree cannot afterward main- 
tain an appeal or writ of error to review it,*® it has 
generally been held that the right to have a decree 
reviewed on appeal or writ of error 1s waived if 
the party aggrieved thereby remarries.*” So a wife 
-who accepts alimony under a decree of divorce 
waives the right to have the decree reviewed,*® al- 
though it has been held that a wife without means 
does not waive her right of appeal by the forced 
acceptance of monthly allowances made in the de- 
cree not appreciably larger than previous allow- 
ances pendente lite,*® and that, where alimony has 
been denied, an acceptance by the wife of a pro- 


vision for the maintenance of a small child of the, 


parties does not require a dismissal of the appeal.°° 
So acceptance of costs or counsel fees awarded un- 
der the decree pending an appeal to review the en- 
tire decree will operate as a waiver of the appeal,>? 
although acceptance by the attorney for defendant 
of the attorney’s fee awarded and satisfaction by 
him of that part of the judgment have been held 
not to require dismissal of defendant’s appeal.®? 
Neither husband nor wife, by complying with a 
stipulation made in open court in the husband’s di- 
vorce suit as to their property rights, the stipulation 
being carried into decree, waives the right to appeal 
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Ga.—Coley v. Coley, 128 Ga. 654, 58 


Mich.—Moorman v. Moorman, 163 


£§§ 462-464 


from the other independent parts of the decree.** 
The right of a defendant to his appeal from an 
order overruling his plea to the jurisdiction is not 
waived by his answering under the specific direction 
of the court with the direct threat of a decree pro 
confesso against him if he fails to answer.>* _ 

[§ 464] B. Decisions Reviewable. Constitutional 
or statutory provisions making appellate jurisdic- 
tion dependent upon the pecuniary amount or value 
in controversy do not apply to divorce suits.°°> The 
general rules as to what decisions and orders may 
be reviewed on appeal or writ of error °° govern, 
having due regard to the practice under the statutes 
of the several jurisdictions.°* Under a statute per- 
mitting a defendant to appear specially for the sole 
purpose of attacking the jurisdiction of the court,°* 


‘where defendant questions the court’s jurisdiction 


but does not plead to the merits, error, if any, in the 
court’s ruling that it has jurisdiction, is available 
to defendant on appeal.®® An order which allows 
suit money and alimony pending the suit has been 
held a final judgment for the purposes of an ap- 
peal,®° but there is’ authority which is opposed 
to this rule.*t An entry of record in a divorce 
action is not a judgment, and not appealable as 
such.*2, An award of community property to a wife 
is not reviewable on appeal from an order denying 
a new trial,°* and an interlocutory order enjoining 
interference by defendant in the affairs and prop- 
modify the decree. Smith vy. Smith, 


51S Mo; A. 649, 132° Swe 812) = 67) Am 
order, made after final decree to di- 


51 NE 473. See also supra note 

40[a]. SE 205. 
46. See Appeal and Error § 

552. Mich. 652, 129 NW 18. 
47. Branch v. Branch, 30 Colo. 499, N. D.—Williams 


71 P 632; Stephens v. Stephens, 51 
_ Ind. 542; Garner _v. Garner, 38 Ind. 
139; Rariden v. Rariden, 338 Ind. A. 


284, 70 NH 398, 399, 104 AmSR 252; 
Bourne v. Simpson, 9 B. Mon. (Ky.) 
454; Stebe v. Stebe, 163 Mich. 650, 129 
NW 356. 

“By his marriage, by which he has 
accepted the benefits of that part of 
the decree, he has made it impossible 
for the court to do what the justice 
of the case might require that it 
should do. He has accepted the bene- 
fits of a particular part of a judg- 
ment, which might or might not be 
permitted to stand, upon an adjudi- 
eation of the question he is urging 
by his appeal, and by so doing has 
waived his right to prosecute his 


appeal.”’ Rariden y. Rariden, su- 
pra. 
{a] Remarriage pending appeal. 


(1) Where a husband remarried 
pending an appeal by him from a de- 
cree awarding his former wife a di- 
vorce and alimony, such remarriage 
constituted an acceptance of the de- 
cree, and required a dismissal of the 
appeal. Stebe v. Stebe, 163 Mich. 650, 
129 NW 356. (2) A person who re- 
marries pending an appeal in a suit 
Seeking to set aside on the ground of 
fraud a decree of divorce granted him 
is not entitled to have the judgment 
reversing the decree appealed from 
so framed as to protect such mar- 
riage. Womack v. Womack, 73 Ark. 
281, 83 SW 937, 1136. (3) If a plain- 
tiff remarries pending an appeal from 
a decree granting a divorce he is not 
entitled to be heard on appeal or to 
have the case remanded for a new 
trial on reversal of the decree. 
Branch v. Branch, 30 Colo. 499, 71 P 
632. (4) But the remarriage of plain- 
tiff pending appeal after the statutory 
time limit does not prevent affirmance 
of the judgment where no_ super- 


of the decree was granted 
lower court. Fowler §v. 
(Colo.) 168 P 648. 

48. Cal.—Starke v. Starke, 132 Cal. 
349, 64 P 578. 


in the 
Fowler, 


; v. Williams, 6 
N. D. 269, 69 NW 47. 
Okl.—Yates v. Yates, 159 P 1107. 

Waiver of right to new trial see 
supra § 460. 

49. Spratt v. Spratt, 140 Minn. 510, 
166 NW 769, 167 NW 735 


50. Coley vy. Coley, 128 Ga. 654, 58 
SE 205. 
51. Tuttle v. Tuttle, 19 N. D. 748, 


124 NW 429; Boyle v. Boyle, 19 N. D. 
522, 126 NW 229. 

52. Gran v. Gran, 129 Minn. 531, 
532, 152 NW 269 (“the case is not 
within the rule that a party may not 
accept a part of a judgment that is 
beneficial, and then attack by appeal 
the judgment through which he re- 
ceived the benefit’). 

53. Duncan y. Duncan, 175 Cal. 
693, 167 P 141. 


54. Duke v. Duke, 70 N. J. Eq. 149, 
62 A 471. 
55. Conant v. Conant, 10 Cal. 249, 


70 AmD 717; Bryant v. Austin, 36 La. 
Ann. 808; Rowley v. Rowley, 19 La. 
557. See also generally Appeal and 
Error § 137 et seq. 

56. See Appeal and Error § 129 et 
seq. See also infra §§ 757, 8238. 

57. See cases infra this note. 

[a] Decisions or orders review- 
able.—(1) A default decree. Belknap 
v. Belknap, 154 Iowa 2138, 134 NW 
734 (the question of jurisdiction of 
the lower court or insufficiency of the 
return of service may be raised on 
such appeal). (2) A denial of a peti- 
tion to vacate a decree for fraud. 
Johnston v. Johnston, 37 R. I. 362, 92 
A 983. (3) A judgment modifying a 
decree for alimony. Prewitt v. Prew- 
itt, 52) Colo 522, 1122 Pi) 766 44) An 
order denying application to vacate 
judgment on the ground of remar- 
riage and adultery of plaintiff within 
one year. White v. White, 167 Wis. 
615, 168 NW 704. (5) An order de- 


: [ |nying a motion requiring defendant 
sedeas was issued and no suspension | 


to pay her a sum to enable her to 
print the transcript on appeal. Rob- 
inson v. Robinson, 158 Cal. 117, 110 
P 112. (f) An order denying a wife’s 
application for alimony and _ suit 
money to defend an application to 


vorce, requiring defendant to pay an 
attorney’s fee to plaintiff to enable 
her to contest a motion for a new 
trial. Harron vy. Harron, 128 Cal. 303, 
60 P 932. (8) An order overruling a 
demurrer on the ground of want of 
jurisdiction, if void for want of juris- 
diction of the court to make it. Mat- 
lock v. Matlock, 87 Or. 307, 170 P 528. 
(9) In ‘some jurisdictions an ap- 
peal may be taken from an interloc- 
utory judgment. -Huneke v. Huneke, 
L2GCal. (AGS 199. 107 (Pal elemParsons 
Seer Parsons, 40 Utah 602, 122 P 

{b] Decisions or orders not re=- 
viewable.—(1) An order denying a 
motion to vacate a decree filed after 
the time prescribed by statute for 
such motions. Orr v. Orr, 75 Or. 137, 
144 P 753, 146 P 964. (2) An order 
granting a motion for a new trial 
made during the term at which the 
divorce was granted. lLinxwiler v. 
Linxwiler, (Tex. Civ. A.) 175 SW 
1128. See also Dowdy v. Dowdy, 154 
N. C. 556, 70 SH 917 (where in divorce 
the court has set aside a verdict and 
ordered a new trial, no appeal can be 
entertained, although the court gave 
as a reason for setting aside the ver- 
dict that plaintiff was not entitled to 
judgment thereon). (3) An order 
modifying a decree as to the custody 
of a child of the parties rendered in 
vacation without consent of the par- 
ties or without any decree pro con- 
fesso. Hayes v. Hayes, 192 Ala. 280, 
68 S 351. (4) An order setting aside 
a decree. Botts v. Botts, 142 Ill. A. 
216. (5) An order directing that, 
unless complainant dismisses his 
bill, he shall pay alimony and a 
counsel fee. Chappell v. Chappell, 82 
Md. 647, 33 A 650 [app dism 165 U. S. 
720 mem, 17 SCt 922 mem, 41 L. ed. 
1185 mem]. 

58. See statutory provisions. 

59. Scott v. Scott, 174 Iowa 740, 
156 NW 834. 


60. See infra §§ 757, 758. 
61. See infra §§ 757, 758. 
62. Gust v. Gust, 70 Wash. 695, 


127 P 292: 
63. Aston v. Aston, 14 Cal. A. 323, 
111 P 1035. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 
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erty of plaintiff is not reviewable.*4 

As in other civil cases,® © 
when an appeal is allowable,®* the party aggrieved ®" 
or his or her legal representative ®* is the proper 
Ordinarily the at- 
torney for plaintiff cannot appeal from an order 
The party in whose fa- 
vor a divorce decree is rendered may appeal on the 


(§ 465] ©. Parties. 


party to prosecute an appeal. 
disallowing counsel fees.®® 


ground of lack of jurisdiction.’° 


held, cannot appeal where it is in default for fail- 
ure to appear in the action after service of summons 
and complaint upon the district attorney,’! nor is 
the state entitled to appeal on the ground that the 
decree is void on its face’? where there was no 


fraud." 
64. McGill v. McGill, 19 Fla. 341. 
See Appeal and Error § 951 et 


66. See supra §§ 462-464. 
Laughery v. Laughery, 15 Oh. 


A third person who has been 

a defendant may appeal from 
so much of the decision as affects his 
interests. Laughery v. Laughery, 15 
Oh. 404. 

68. Iago v. Iago, 168 Ill. 339, 48 
NE 30, 61 AmSR 120, 39 LRA 115. 

[a] Next friend of an insane per- 
son against whom a decree of divorce 
is granted for a cause committed be- 
fore he became ‘insane may prose- 
cute a writ of error to reverse the 
aecree. Iago v. Iago, 168 Ill. 339, 48 
NE 30, 61 AmSR 120, 39 LRA 115 
[rev 66 Ill. A. 462]. 

Death of party pending appeal see 
Abatement and Revival § 289 et seq; 
Appeal and Hrror § 974 et seq. 

69. Steger v. Steger, 165 Ill. 579, 
46 NE 888; Pereyra’s App., 126 Pa. 
220, 17 A 602. But see Anderson v. 
Steger, 173 Ill. 112, 50 NE 665 (rec- 
ognizing the rule, “put holding that 
the right to a writ of error, being 
extended to chancery cases without 
restriction, is not limited to parties, 
and that counsel for complainant is 
entitled tc the writ to review a judg- 
ment reversing a decree ordering de- 
fendant to pay attorney’s fees to such 
counsel). 

[a] In New York the solicitor of a 
petitioner, although not a party to 
the action, may appeal from an or- 
der refusing him a counsel fee, upon 
a discontinuance of the proceedings. 
Louden v. Louden, 65 HowPr 411. 

70. Wellington vy. Wellington, 137 
ote - 394. 

Orriy-nOLr, (olOrals7, 1te" > 
154, "146 P 964 

WarecOrr= Vs Orr, iD OVee Vols see 
753, 146 P 964. 

Vo Orr Vv. Orr, 7>sOr. 137, 144 Pp 
753, 146 P 964 (the state, although 
entitled to be made a part in divorce 
to prevent fraud, is not entitled to 
appeal on the ground that the de- 
eree was void on its face, where 
there was no fraud, since it had no 
interest in the proceeding). 

74 See statutory provisions. 

[a] In California (1) the right to 
appeal from an interlocutory decree, 
determining that one of the parties 
is entitled to a decree, continues for 
six months after the entry. Smith 
v. San Francisco Super. Ct., 147 Cal. 
BoOr esa es 195 Elune Ken y. Huneke, 12 
Cal, A. 199, 107 P 131. (2) The time 
begins to run from the date the de- 
cree is entered. Smith v. San Fran- 
cisco Super. Ct., supra; Andreen v. 
Andreen, 15 Cal. "A. 728, 115 P 761. (3) 
Under a statute, providing for an 
appeal from an interlocutory divorce 
decree within six months, and for the 
entry of a final decree within one 
year from the date of the interlocu- 
tory decree, it was not the legislative 
intent to change the procedure and 
practice in actions for divorce, but to 
make the decree ineffective for one 
year as a deterrent from a new mar- 
riage. Huneke v. Huneke, supra. 
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The state, it is 
plaintiff.“ 


{b] In Colorado the limitation 
within which a writ of error must be 
sued out to review a modification of 
a decree for alimony begins on the 
entry of the modified decree. Prew- 
itt v. Prewitt, 52 Colo. 522, 122 P 766. 

{c] Im Georgia the statute de- 
claring that no total divorce shall be 
granted except on the concurrent ver- 
dicts of two juries at different terms 
of the court, the first trial may be 
treated as a termination of the case 
so as to allow a review without 
awaiting the second trial. MRorie v. 
Rorie, 132 Ga. 719, 64 SE 1070. 

{d}] In Louisiana the time al- 
lowed within which to take a suspen- 
sive appeal in cases of divorce is not 
applicable to cases ef separation from 
bed and board. Knoll v. Knoll, 114 
La. 708, 38 S 523. 

[e] In Massachusetts a libel for 
divorce is a proceeding at law, time 
for appeal from decree in which, in 
the absence of statutory provision, is, 
under Super. Ct. Rules, rule 44, twen- 
ty days from entry of decree, and 
Rev. L. c 159 § 19, as to time for 
appeal from decree in a suit in equi- 
ty, is inapplicable; neither c 152 § 
29, authorizing the hearing and de- 
termining of matters in divorce ac- 
cording to the course of proceeding 


in ecclesiastical courts or in courts of 


equity, if the course of proceeding 
is not specially prescribed, nor c 
152 § 31, giving the court power to 
enforce decrees for alimony in the 
manner it may enforce decrees in 
equity, making such a libel a suit in 
equity. Greenia v. Greenia, 206 Mass. 
449, 92 NE 725. 

{f] In Michigan under Pub. Acts 
(1909) No. 299, claim of appeal of 
husband, filed May 12, 1914, in suit 
for divorce, from the decree adverse 
to him, rendered Aug. 11, 1913, but 
set aside Oct. 24, 1913, on condition 
that husband pay sSolicitor’s fee, 
which time was extended on March 
28, 1914, for thirty days, was in time, 
the husband having failed to pay the 
fee. McDonald v. McDonald, 190 
Mich. 649, 157 NW 449. 

[g] In Missouri (1) a writ of er- 
ror must be taken within sixty days, 
whether the complaint is to the judg- 
ment of divorce-or to any order as to 
alimony, the custody of the children, 
or their maintenance. Elliott v. El- 
liott, 185 Mo. A. 42, 115 SW 486. (2) 
But the time begins to run on the 
overruling of a motion for a new 
trial, although the judgment has been 
formally entered prior to that time. 
Scott v. Scott, 44 Mo. A. 600 [dist 
State v. Smith. 104 Mo. 419, 16 SW 
415; Ham v. St. Louis Public Schouls, 


34 Mo. 181]. 
v. Gill, 59 Colo. 


75. Colo.—Gill 
40, 148 P 264. 

Kan.—Wilhite v. Wilhite, 41 Kan. 
154, 21 P 173; Hemphill v. Hemphill, 
38 Kan. 220, 16 P 457; Haverty v. 
Haverty, 35 Kan. 438, 11 P 364. 

Mich.—McDonald vy. McDonald, 190 
Mich. 649, 157 NW 449 (after condi- 
tional vacation of decree). 

Mo.—MeNeil v. McNeil. 175 Mo. A. 
523, 161 SW &58. See Judge v. Judge, 
38 Mo. 159; Allen v. Allen, 64 Mo. A. 
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D. Taking and Perfecting Appeal—1. 
Time of Taking. Special statutory provisions may 
regulate the time for taking an appeal ** and some- 
times require an appeal in divorce cases to be taken 
within a shorter period of time than in other cases.7* 

[§ 467] 2. Affidavit, Notice, and Bond. A gen- 
eral affidavit for appeal, in the usual form, by de- 
fendant is sufficient to bring up the whole case,’* 
although there was a cross bill, and decree was for 
Notice should be given,’® and bonds or 
recognizances should be executed to perfect ap- 
peals 7° in divorce cases in the same manner and to 
the same extent as in other cases,®° unless otherwise 
provided by statute.+ 

[§ 468] E. Supersedeas. 


Where an appeal is so 


417; Smith v. Smith, 48 Mo. A. 612; 
Scott v. Scott, 44 Mo. A. 600 (the last 
four cases holding that a statute pro- 
viding that no action for divorce 
shall be reviewed by appeal or writ 
of error unless the appeal is granted 
during the term at which the judg- 
ment was rendered or unless the writ 
is issued within a certain period after 
the rendition of the judgment is man- 
datory). 

Okl.—Montgomery v. Montgomery, 
41 Okl. 581, 139 P 288; Rogers v. Rog- 
ers, 38 Okl. 195,132 P 476. 

Wis.—White v. White, 167 Wis. 
615, 168 NW 704; Martin v. Martin, 
112 Wis. 314, 87 NW 232, 88 NW 215. 

See generally Appeal and Error § 
1032 et seq. 

76. Scholl v. Scholl, 194 Mo. A. 

See generally Ap- 


559, 185 SW 762. 
peal and Error § 1096. 


77. Scholl v. Scholl, 194 Mo. A. 559, 
185 SW 762. 
78. Howatt v. Howatt, 158 App. 


Div. 28, 142 NYS 908; Oreutt v. Or- 
cutt, 25 Okl. 855, 108 P 3733, La Due 
v. La Due, 23 Okl. 323, 100 P 513. 

[a] Constructive service of no- 
tice.—Where defendant was construc- 
tively served with process and he 
did not appear, and his residence is 
unknown, he may be constructively 
served with notice of appeal. Mc- 
Clelian v. McClellan, 2 Iowa 312. 

[b] New notice——An order modi- 
fying a final judgment, by striking out 
provisions for payment by plaintiff 
of the costs of the action, nullifies a 
prior notice of appeal, so that a mo- 
tion for counsel fees and disburse- 
ments on the appeal could not be 
granted, without the filing of a new 
notice of appeal. Thurston v. Thurs- 
ton, 1386 NYS 340. 

{c] State as adverse party.—On 
appeal in an action, in which the 
district attorney has appeared for 
the state but has not answered, the 
state is not an adverse party so as 
to require service of notice of ap- 
peal on the district attorney. De Foe 
v. De Foe, 88 Or, 549, 169 P 128, 172 
Pugs 0: 

{d] In a proceeding between the 
wife and her attorney in a divorce 
action, service of notice of appeal on 
the husband and certain other par- 
ties connected with the litigation or 
having claims for expenses in con- 
nection therewith was not necessary. 
ote v. Judd, 88 Wash. 536, 153 P 

09. 

79. Brom v. Brom, 2 Whart. (Pa.) 
94 (without a recognizance an ap- 
peal from the common pleas will not 
be sustained). See also Snay v. Snay, 
192 Mich. 210, 158 NW 858 (where 
no appeal bond was filed). 

[a] Appeal in forma pauperis.—In 
Tennessee a husband against whom 
a divorce has been granted cannot 
prosecute an appeal in forma pauper- 


is. Anderson y. Anderson, 3 Tenn. 
Civ. Aq423- 
80. See Appeal and Error §§ 1136 


et seq; 1317 et seq. 

81. See statutory provisions. 

[a] In Ohio a wife may appeal 
from an order granting alimony but 
refusing to charge it against prop- 
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perfected as to operate as a supersedeas under the 
particular statute 8? the entire proceedings are re- 
moved to the appellate court,§* with the exception 
of collateral matters not involved in the appeal! 
and unless under the statutes of the particular jur- 
isdiction ®° a different rule is required,*® an appeal 


from a decree ordinarily suspends 


the decree upon the rights of appellant, although no 
supersedeas bond is executed; ** but under the prac- 
tice in some jurisdictions the lower court retains 
jurisdiction to the extent of considering an appli- 


cation for the payment of alimony 


of the wife pending a determination of the appeal,** 
but of course this is not so where by virtue of a 
supersedeas bond or statutory provision the entire 
proceedings are removed to the appellate court.*® 


erty of the husband in possession of 
a third party as prayed, without giv- 


ing bond. Colby v. Colby, 20 Oh. 
Cir. Ct. N. S. 448. But see infra § 
756).et seq. 

82. See statutery provisions; and 
generally Appeal and Error § 1391 et 
seq. 

33. Ala.—Ex p. Farrell, 196 Ala. 


434, 71 S 462, LRA1916F 1257. 

Colo.—Archuleta v. Archuleta, 52 
Colo. 601, 123 P 821. 

Fla.—State v. Phillips, 32 Fla. 403, 
13.S 920. 

Ill.— Jenkins v. Jenkins, 91 Ill. 167. 

Iowa.—Russell v. Russell, 156 Iowa 
674, 137 NW 925. 

Mich.—Goldsmith v. Goldsmith, 6 
Mich. 285. 

N. J.—Walling v. Walling, 16 N. J. 
Eq. 389; Ballentine v. Ballentine, 5 
N. J. Eq. 471. 

N. Y.—Rose v. Rose, 11 Paige 166; 
Worden v. Worden, 3 Edw. 387. 

Va.—Cralle v. Cralle, 81 Va. 773. 


bs a eae v. Krause, 23 Wis. 
4, 
84 Ex p. Farrell, i96 Ala. 434, 71 


S 462, LRA1916F 1257; State v. Phil- 
lips, 32 Fla. 403, 13 S 920; Lake v. 
Lake, 17 Nev. 230, 30 P 878. 


85. See statutory provisions. 
86. See statutory provisions. 
87. Cal.—Dupes v. Kern County 


Super. Ct., 176 Cal. 440, 168 P 888. 
lowa.—Mengel v. Mengel, 157 Iowa 
630, 188 NW 495. 

Mo.—Hartwig v. Hartwig, 160 Mo. 
A. 284, 142 SW 797; Rosenfeld v. Stix, 
67 Mo. A. 582; Lewis v. Lewis, 20 Mo. 
A. 546. 

Oh,—Coffrian v. Finney, 65 Oh. St. 
Gi,p Ode NEY 156, o> RAS 794: 

Wash.—Masterson vy. Ogden, 78 
Wash. 644, 139 P 654, AnnCas1914D 
885. See also State v. Spokane Coun- 
ty Super. .Ct., 69 Wash. 280, 124 P 
686 (holding that the supreme court 
on appeal in a divorce action acquires 
jurisdiction of the whole case for 
every purpose, and the trial court has 
no jurisdiction to entertain a gar- 
nishment proceeding to satisfy the 
judgment for distribution of the 
property to satisfy the judgment ren- 
dered). 

See generally Appeal and Error § 
1391 et seq. 

But see State v. Leasia, 45 Or. 410, 
78 P 328 (holding that an attempted 
appeal by defendant from a decree of 
divorce, rendered for want of an an- 
swer, did not prevent the decree from 
terminating the marriage relation on 
the date it was entered). 

[a] The judgment is merely sus- 
pended and not vacated or set aside 
by an appeal. Coffman v. Finney, 65 
Oh. St. 61, 61 NE 155, 55 LRA 794; 
Masterson v. Ogden, 78 Wash. 644, 
139 P 654, AnnCas1914D 885. 

gs. Ala—Lawretce v. Lawrence, 
141 Ala. 356, 37 S 379; Ex p. King, 27 
Ala. 387. 

Cal.—Sheppard,.v. Sheppard, 161 
Cal. 348, 119 P 492; Gay v. Gay, 146 
oby, 9 Ida. 371, 74 


o1 


Cal. 237,°79 “PP 885. 
Ida.—Roby v. f} 


a 


a 
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intervener.®° 
[§ 469] 


] sB4 
tional Facts. 


the operation of 


and the expenses 
[§ 470] 


P 957, 3 AnnCas 50. 

Ill.—Hunter v. Hunter, 100 Ill. 477; 
Jenkins v. Jenkins, 91 Ill. 167. 

Iowa.—Miller v. Miller, 43 Iowa 
325. See also Main vy. Main, 168 lowa 
353, 150 NW 590 (an appeal by a hus- 
band from a decree dismissing his 
petition for divorce does not prevent 
the court, pending appeal, from al- 
lowing attorney’s fees and alimony 
and taxing the same as costs). 

La.—State v. Judge Seventh Dist. 
Ct., 22 La. Ann. 264. 

Mda.—Buckner v. Buckner, 118 Md. 
2638, 84.A 471; Rohrback vy. Rohrback, 
75 Md. 817, 23 A 610. 

Mich.—Chaffee v. Chaffee, 14 Mich. 
463. 

Mo.—Dowling v. Dowling, 181 Mo. 
A. 675, 164 SW 6438; Arndt v. Arndt, 
177 Mo. A. 420, 163 SW 282; Creasey 
v. Creasey, 174 Mo. A..237, 157 SW. 
862; Rosenfeld v. Rosenfeld, 63 Mo. 
A. 411. But see Hartwig v. Hartwig, 
160 Mo. A. 284, 142 SW 797 (holding 
that, where plaintiff in a suit for di- 
vorce was defeated and appealed, the 
court, after the appeal, had no juris- 
diction to grant defendant alimony 
pendente lite); Lewis v. Lewis, 20 Mo. 
A. 546, 548 (‘Swe know of no author- 


granted and perfected, and while the 
cause is pending in the appellate 
court, to make such allowance’’). 

N. Y.—Robertson v. Robertson, 1 
Edw. 369. See also McCarthy v. Mc- 
Garthy, 13) Ne WY. 500) 933 9 NE 550; 
Miller v. Miller, 158 App. Div. 766, 144 
NYS 278 (in both of which the right 
of a wife to apply for an allowance 
for suit money after an appeal taken 
was recognized). 

Ss. D.—Wells v. Wells, 26 S. D. 70, 
127 NW 636. 

Tex.—Ex p. Lohmuller, 193 Tex. 
474, 129 SW 834, 29 LRANS 303. See 
also Williams v. Williams, (Civ. A.) 
125 SW 937, 1199 (holding that the 
term ‘final decree’ as used in the 
statute, providing for alimony to. the 
wife until final decree, means a de- 
eree finally terminating the action, 
and not a decree of the district court 
from which an appeal has been per- 
fected by supersedeas, and hence the 
wife is entitled to alimony pending 
such appeal). 

Wash.—Lewis v. Lewis, 83 Wash. 
671, 145. RP) 980. 

Wis.—Moe vy. Moe, 39 Wis. 308. 
Mees Once Ve. JONeSyika. HR e 

ov. 

See also infra §§ 507, 547. 

{a] Belief of success on appeal.— 
Such application should not be grant- 
ed unless there are strong reasons 
appearing for believing that the ap- 
peal will be successful. Berger v. 
Berger, 141 App. Div. 455, 126 NYS 
284 (every presumption being in fa- 
vor of the validity of a divorce judg- 
ment). 

89. See supra text and note 83. 

[a] Statute providing for a stay 
on appellant executing a bond con- 


iBe 


ditioned on his paying the costs and 
(damages adjudged against him on ap- 


ity in the cireuit court, after appeal. 


a” 


[$§ 468-470 - 


The lower court cannot modify the written entry 
of judgment pending appeal at the instance of an 


F. Sufficiency of Record—1l. Jurisdic- 
The record must affirmatively show 
that the trial court had jurisdiction over the par- 
ties and over the subject matter of the controversy.*? 
So it must show an appearance of the district at- 
torney on behalf of the state,°? and the appointment 
of an attorney as guardian ad litem for a nonresi- 
dent defendant,®? when under the statute these are 
jurisdictional facts. 

2. Evidence. The appellate court will 
not attempt to review the evidence in a divorce suit 
without a full transeript of the testimony.®* 
not necessary, however, to preserve in the record of 


lites 


peal and performing the judgment 
appealed from if it is affirmed, does 
not require the trial court, on appeal 
from a judgment awarding alimony, 
payable monthly, to fix the amount 
of the bond based on what the entire 
judgment will amount to, but may 
limit the liability on the bond to the 
payment of the alimony that will ac- 
crue pending appeal. Russell v. Rus- 
sell, 156 Iowa 674, 137 NW 925. 

[b] Effect of reservation in de- 
cree.—Pending an appeal from a de- 
cree, it is improper to entertain pro- 
ceedings to set aside a transfer al- 
leged to have been made to defeat the 
collection of alimony, although the 
decree of divorce reserved the right 
to fix the amount of permanent ali- 
mony. Archuleta v. Archuleta, 52 
Colo. 601, 123 P 821. 

90. Gust v. Gust, 71 Wash. 75, 127 


91. " T11.—Severns v. Severns, 107 


TH: CAL EAE 
Ind.—Wills v. Wills, 176 Ind. 631, 
96 NE 7638; Cochnower v. Cochnower, 
Ze LNAes2 dios 
Iowa.—-Bohanan y. Bohanan, 150 
Iowa 182, 129 NW 819. 
Kan.—Worth v. Worth, 4 Kan.-223. 
Minn.—Salzbrun vy. Salzbrun, 81 
Minn. 287, 88 NW 1088 [foll Thelen 


ven 754 Minn, ,4338, . 78) sNiW; 
108]. 
Mo.—Thomas v. Thomas, 64 Mo. 


353; Cherry v. Cherry, 150 Mo. A. 414, 
130 SW 494; Smith v. Smith, 48 Mo. 
A. 612. 

Or.—Crim y. Crim, 80 Or. 88, 155 P 
1755 EG. 

Va.—Yates v. Yates, 115 Va. 678, 79 
SE 1040. 

See generally Appeal and Error § 
1628 et seq. 2 

{a] Prematurity of action.—The 
filing of a petition not being neces- 
sarily the commencement of an ac- 
tion, the fact that the record shows 
that a petition in divorce was filed 
Sept. 1, 1909, and that defendant ap- 
peared and filed her answer Nov. 17, 
1909, at which time plaintiff's cause 
of action had accrued without ques- 
tion, is insufficient on appeal to show 
that the action was prematurely 
brought. Bohanan y. Bohanan, 150 
Iowa 182, 129 NW 819. 

92. Crim vy. .Crim>, 80-Or.'88, 155 
12) sile(ae 

93. Allen v. Allen, 126 Ark, 164, 
189 SW 841. 

[a] Appointment of guardian ad 
litem.—The fact that an attorney as 
guardian ad litem was appointed for 
a nonresident defendant, as required 
by statute, was fairly made to appear 
by a record in which such appoint- 
ment was indorsed on the back of the 
complaint and appeared between the 
warning order and the filing marks of 
the clerk which showed the date of 
filing and the issuance of the warn- 
ing order, in the absence of other af- 
firmative evidence. Allen vy. Allen, 
126 Ark. 164, 189 SW 841. 

94. Cal.— McCormack v. McCor- 
mack, 175 Cal. 292, 165 P 930. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 470-473]. / 


a divorcee suit the proofs heard «by the court on a 
decree pro confesso;®* it is sufficient if the rec- 
ord shows that the court found the allegations of 
the bill to be true and the specific findings of 


fact.?° 


[§ 471] G. Assignments of Error. 
eases the assignment of errors must definitely point 


out the errors complained of.°7 
[§ 472] 


appeal. 


D. C—Newman vy. 35 
App. 497. 
eet .—Garrett v. Garrett, 160 Ill. A. 
Lowa-—Lowery v. Lowery, 118 NW 


Mo.—Hull v. Hull, 168 Mo. A. 220, 
ee SW 531; Ross v. Ross, 83 Mo. A. 

Oh.—Casto vy. Casto, 10 Oh. Cir. Ct., 
“N.S. 265. 

Porto. Rico.—Acosta v. Pagan, 19 
Porto Rico 437. 

Tenn.—Goodman v. Goodman, 127 
Tenn. 501, 155 SW 388. 

Wash.—Ramsdell v Ramsdell, 47 
Wash. 444, 92 P 278; Kane v. Kane, 
35 Wash.-517, 77 P 342. 

See generally Appeal and Error § 
1643 et seq. 

[a] Thus an order for the pay- 
ment of solicitor’s fees or for an al- 
lowance rendered by way of alimony 
must be supported either by evidence 
preserved in the record, or the de- 
eree itself must show that evidence 
was heard, and-that upon a consid- 
eration thereof the court found the 
facts, and the finding from the evi- 
dence must be stated in the order or 

Garrett v. Garrett, 160 Ili. 


‘[b] “Abstract of record.—Inasmuch 
as the court of appeals determines 
the facts for itself on appeals in di- 
vorce actions, an appeal in such an 
action cannot be considered where 
only a short résumé of the evidence 
in abstract, and not all the evidence, 
was sent up. Rhodes v. Rhodes, 95 
Mo. A. 327, 68 SW 1066. 

{c] Necessity for bill of excep- 
tions.-—Parol evidence must be pre- 
served by appellant by a bill of ex- 
ceptions in a divorce action. Good- 
man v.,Goodman, 127 Tenn. 501, 155 
SW 388. 

[ad] Certificate of evidence.—A de- 
cree, which on review is not support- 
ed by a certificate of evidence or find- 
ing of facts showing the residence 
of complainant to have been as re- 
quired by the stavute in order to give 
jurisdiction of tre action, will be re- 
versed on writ of error or appeal, al- 
though such a decree would be good 


Newman, 


as against a collateral attack. Lyons, 


Ve-duyons, 196: Til A. 
329, 111 NE $77]. 

95. Bowman v. Bowman, 64 Ill. 75; 
Hawes v. Hawes, 33 Ill. 286; Davis v. 
Davis, 30 Il]. 180; Wheeler v. Wheel- 
er, 18 Ill. 39; Shillinger v. Shillinger, 
14 Ill. 147. See generaliy Appeal and 
Hrror § 1773. 

96. Ohman v. Ohman, 233 Ill. 632, 
84 NE 627 [rev 137 Ill. A. 251]. 

97. McFarland v. McFarland, 40 
Ind. 458; Pike v. Pike, 41 Utah 589, 
128 P 520. See generally Appeal and 
Hrror § 1462 et seq. 

{a] Thus an assignment that the 
court “granted a divorce when it 
ought not to have been done”’’ is too 


73 [aff 272 Il. 


general, McFarland vy. McFarland, 
40 Ind. 458. 
{b] Where an appeal from both 


the interlocutory and final decrees 

was taken within six months after 

the final decree, but not within six 

months after the interlocutory de- 

cree, the validity of the final decree, 

but not the proceedings leading up to 
119 Cy J.—13] 


H. Questions Not Raised Below. In di- 
vorce suits, as in other cases, it is the rule, except 
in the case of fundamental errors,®® that questions 
not raised in the trial court will not be noticed on 
But it has been held that an appellate 
court will not allow a divorce to stand which has 
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been procured on testimony made incompetent by 
statute for reasons of public policy,! although the 
evidence was not objected to at the time of the trial 
and no exception was noted on the record.? 


Recon- 


ciliation of the parties subsequent to a decree deny- 


As in other 


fees,> an error 


the interlocutory decree, was open to 
review, and hence where the assign- 
ments attacked only the findings and 
conclusions upon which the _ inter- 
locutory decree was based, but not 
their sufficiency to support the final 
decree, there was nothing for review 


on appeal. Pike v. Pike, 41 Utah 589, 
128 P 520. 
98. Smith v. Smith, 185 Ind. 75, 


113 NE 296; Scott v. Scott, 174 Iowa 
740, 156 NW 884; Canavan v. Cana- 
van, 17 N. M. 5038, 131 P 493, AnnCas 


ban ta 1064. See also supra §§ 469, 
470. 
{a] Jurisdiction of the trial court 


may be reviewed on appeal. Lyons 
v. Lyons, 196 Ill. A. 73 [aff 272 11. 
329, 111 NE 977] (facts estopping to 
assert right to object to want of 
jurisdiction). 

99. Ark.—Apple v. Apple, 105 Ark. 
669, 152 SW 296. 

Cal.—Cohen v. Cohen, 150 Cal. 99, 
88 P 267; Crackel v. Crackel, 17 Cal. 
A. 600, 121 P 295. 

Colo. —Long v. Long, 62 Colo. 191, 
162 P 146. 

Conn.—Morehouse v. Morehouse, 70 
Conn. 420, 39 A 516. 

Ill—Klekamp v. Klekamp, 275 Ill. 
98, 113 NE 852, AnnCasi918A 663; 
Balswic v. Balswic, 179 Ill. A. 118. 

Ind.—Stewart v. Stewart, 175 Ind. 
412, 94 NE 564. 

Iowa.—Martin vy. Martin, 150 Iowa 
223, 129 NW 816; Bohanan v. Bo- 
hanan, 150 Iowa 182, 129 NW 819. 


La.—Baurens v. Giroux, ay, lea. 
696, 42 S 224. 
Me.—Barber v. Barber, 115 Me. 327, 
98 A 822. 


Md.—Wheeler v. Wheeler, 101 Md. 
427, 61 A 216. 

Mich.—Tuffelmire v. Tuffelmire, 192 
Mich. 147, 158 NW 178; Brayton v. 
Brayton, 176 Mich. 454, 142 NW 762. 

Mo.—Wilson v. Wilson, 190 SW 
53; Smith v. Smith, 192 Mo. A. 99, 180 
SW 568. See also Oliver v. Oliver, 
20 Mo. 261 (holding that in the ab- 
sence of exceptions, a judgment dis- 
missing a bill for divorce will be af- 
firmed). 

Mont.—Farwell v. Farwell, 47 
Mont. 574, 133 P 958, AnnCas1915C 78. 
oe ea v. Flaxel, 165 NW 
N. H.—Carpenter v. Carpenter, 101 
A 628. 

Pa.—McCune v. McCune, 31 Pa. Su- 
per. 248. 

S. D.—Boyce v. Boyce, 31 S. D. 12, 
139 NW 339. 

Tex.—Hill v. Hill, (Civ. A.) 193 SW 
726; Wetz v. Wetz, 27 Tex. Civ. A. 
597, 66 SW 869. 

W. Va.—Deusenberry vy. Deusenber- 


ry, 95 SE 665. 

See generally Appeal and Error § 
689 et seq. 

[a] Rule applied to: (1) An ob- 


jection, made in the first instance in 
the appellate court, to an amendment 
to a bill for divorce, that the bill as 
amended was not sworn to, if the 
facts which are to be introduced by 
the amendment negative collusion. 
Tackaberry v. Tackaberry, 101 Mich. 
102, 59 NW 400; Briggs v. Briges, 20 
Mich. 34. (2) An objection that an 
amended cross complaint contains no 
prayer for aftirmative relief. Kirsch 


ing a divorce is not ground for dismissing the ap- 
peal therefrom.? 

[§ 473] I. Review—l. General Scope. 
pellate court may ordinarily consider and determine 
all questions which \are properly presented for de- 
cision,t as for example, the allowance of counsel 


The ap- 


in withholding from a wife the 


proper portion of the community estate,® the propri- 
ety of a judgment regarding alimony,’ or an allow- 


Vv. Kirsch;,.,33. Cal. 633, 23 © 108s. sa) 
An Objection that the record does not 
show a formal denial of the charge 
of adultery. Morehouse v. More- 
house, 70 Conn. 420, 39 A 516. 

{[b] Default decree.—A defendant 
who did not appear in the lower 
court by motion to set aside, or oth- 
erwise, was not entitled on appeal to 
raise any question as to the validity 
of a default decree in divorce. Belk- 
re v. Belknap, 154 Iowa 213, 134 NW 

[e] Alimony.— (1) A husband 
against whom a decree for divorce is 
granted, cannot complain of the form 
of the judgment as to alimony where 
he makes no objection thereto in the 
court below. Boggs v. Boggs, 45 Ind. 
A. 397, 90. NE 1040. (2) Where there 
is no motion for a new trial, and no 
Objection or exception taken, the 
court cannot consider an erroneous 
ruling of the trial court in giving ali- 
mony after the bill for divorce was 
dismissed. Stafford v. goblet tes 9 Ind. 
Hae Castell v. Castellj* 28 La. Ann. 


[d] Attorney’s fees.—On appeal 
in a divorce suit, the appellate court 
would not determine the amount of 
attorney’s fees where no finding in 
respect thereto was made in the trial 


court. Aycock v..Aycock, (Tex. Civ. 
A.) 13ESSWw 1439: 
[e] Objections raised on motion 


for’ new trial—Where it was urged 
on a motion for new trial that plain- 
tiff had failed to show that the wit- 
nesses called by her to prove her 
residence were freeholders, as _ re- 
quired by statute, it is sufficient for 
the purpose of raising that question 
on appeal. Driver v. Driver, 153 Ind. 
88, 54 NE 389. 

{[f] Matters that could have been 
raised on appeal from an interlocu- 
tory degree cannot be made the sub- 
ject of review cn an appeal from the 
final decree. Bancroft v. “Bancroft, 
(Cal) i 1738 P55: 

1. Hooper v. Hooper, 165 N. C. 605, 
81 SE 933 (where a husband obtained 
a divorce on his own testimony as 
to his wife’s adultery). 

2. Hooper v. Hooper, 165 N. C. 605, 
$1 SH 933: 

3. Steinmetz v. Steinmetz, (N. J.) 
94 A 38. 

4. Bordeaux v. Bordeaux, 43 Mont. 
LOZPMALss PS 2bey El eve) Bale eee as 
Super. 520; Francis v. Francis, 3 
Tenn. Civ. A. 469. See generally Ap- 
peal and Hrror § 2536 et seq. 

[a] Matters occurring prior to the 
inception of the action which were 
subject to review on appeal from the 
interlocutory decree if taken are not 
reviewable. Bancroft v. Bancroft, 
(Cals L738 Ps 585: 

& Jeter v. Jeter, 36 Ala. 351; Day 
v. Day, 168 Ky. 68, 181 SW 937. 

[a] An order denying suit money 
to prosecute an appeal will be consid- 
ered, although the record of the case 
proper fails to disclose facts exist- 
ing before the trial court. Hall v. 
Hall, (Mo. A.) 179 SW 738. 

6. Brown v. Brown, 60 Cal. 579. 

7 Day v. Day, 168 Ky. 68, 181 SW 
937; Griffin v. Griffin, 154 Ky. 766, 159 
SW 597; Greer v. Greer, 76 SW 166, 
25 KyL 655, 77 SW 7038, 25 KyL 1247 
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ance for the support of a child.8 In some jurisdic- 
tions a trial de novo may be had on appeal.® 

2. Parties Entitled to Allege Error. 
Ordinarily appellee cannot complain of errors if he 
One of two core- 
spondents cannot complain on appeal of the admis- 
sion of evidence against the other,4t and in some 
jurisdictions a corespondent has no right to ap- 


[§ 474] 


has not taken a cross appeal.’ 


peal.?? 


Estoppel to allege error is governed by the gen- 


eral rules relating thereto.'* 


An attorney representing the state cannot appeal 


after he has been discharged by 
further service in the case.14 


[§ 475] 3. Presumption of Correctness. As in 
other civil actions, within the general limitations 
and exceptions recognized,'® the presumption is in 
favor of the correctness of a decre 
4. Grounds of Decision Below. 


[§ 476] 


(all holding that while the supreme 
court cannot reverse a judgment of 
divorce, it may consider facts and 
circumstances for the purpose of 
passing upon the chancellor’s action 
in regard to alimony) A 

Be Day v. Day, 168 Ky. 68, 181 SW 

fe 

9. Horning v. Horning, 162 Mich. 
130, 12% NW 275; Hoellinger v. Hoel- 
linger, 38 N. D. 636, 166 NW 519; 
Clark v. Clark, 92 Wash. 450, 159 P 
702; aie v. Kane, 35 Wash. 517, 77 
P 842. 

{a] In North Dakota on appeal 
from a judgment awarding defend- 
ant a divorce on his counterclaim, 
and awarding plaintiff certain prop- 
erty, the entige judgment is review- 
able and cau Subject to a trial de 
novo. Hoellinger v. Hoellinger, 38 
N. D. 636, 166 NW 519. 

Reviewing all the evidence see in- 
fra § 478. 
aaa Ark.—Blue v. Blue, 174. SW 

Iowa.—Weirsmith v. Weirsmith, 
161 NW 439. 

Ky.—Bottom v. Bottom, 143 Ky. 
666, 137 SW 198. 

Md.—Wheeler v. Wheeler, 101 Md. 
427, 61 A 216. 

Mich.—Goodman v. Goodman, 26 
Mich. 417. 

See generally Appeal and Error § 
2588 et seq. 

[a] Where the bill was dismissed, 
but the decree awarded the custody 
of the children to plaintiff, she not 
having complained of it on appeal, 
and defendant not having taken a 
cross appeal or even objected to the 
disposition of the children, the ap- 
pellate court was not called upon to 
review it. Wheeler v. Wheeler, 101 
Md. 427, 61 A 216. 

Holden v. Matteson, 388 App. 
(UBS. (Op) es eS 

12. Howell v. Heriff, 87 Kan. 389, 
124 P 168. 

18. Lyons v. Lyons, 196 Ill. A. 73 
[aff 272 Ill. 329, 111 NE 977]; Yeager 
v. Yeager, (Mo. A.) 185 SW 743. See 
generally Appeal and Error § 2607 et 
seq. 

14. State v. Friedley, 151 Ind. 404, 
51 NE 473. 

15. See generally Appeal and Er- 
ror § 2663 et seq. 

[a] Thus where evidence on a mo- 
tion for an allowance for mainte- 
nance of a child pending a suit for 
divorce was not brought up, and the 
pleadings on the motion were insuffi- 
cient to disclose the issues, the court 
on appeal could assume that the trial 
court was in error in requiring tem- 
porary contribution from the hus- 
band. Edleson v. Edleson, 179 Ky. 
300, 200 SW 625. 

{[b] No presumption that a bond 
was given where the record contains 
neither the bond nor any reference 
to it. Allen v. Allen, 126 Ark. 164, 
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[§ 477] 5. 


the court from 


Discretion of Lower Court.*° 
though the discretion of the trial court in refusing 
or granting a divorcee is subject to revision by the 
appellate court,?! the general rule is that its judg- 


[8§ 473-477 


\ 


as a rule questions not raised in the trial court will 
not be considered on appeal,!? yet it has been held 
in some eases that the appellate court may affirm 
the judgment on grounds not assigned by the lower 
But where two or more grounds are al- 
leged and a decree is granted upon evidence suf- 
ficient to support one of them, it should not be 
reversed because the evidence does not support the 


Al- 


ment in this respect will not be reversed unless it 


While 


189 SW 841. y 
[ec] Jurisdictional facts.—While 
all presumptions are to be indulged 
in favor of the action of the trial 
court, and the necessary jurisdiction- 
al facts were found, yet, where the 
record affirmatively shows that the 
residence of a petitioner in a divorce 
suit was not proved by at least two 


witnesses possessing the qualifica- ; 


tions provided by the statute, there 
was no evidence to sustain an essen- 
tial fact necessary 1o support the 
judgment. Emens v. Emens, 46 Ind. 
A. 22, 91 NE 747. 

16. Ark.—Byrd v. Byrd, 174 SW 

1196. 
Cal.— McDonald vy. McDonald, 173 
Cali 175,159 P 426 sCurlev. Curlyed3 0 
Cal. 638, 63 P 65; Bruce v. Bruce, 16 
Cal, A. 353, 116 P 994; Huneke v. Hu- 
néke, 12 +CaliA. 199,107, P 131. 

Ill—Dings v. Dings, 123 Ill. <A. 
318. 

Ind.—Emens v. Emens, 46 Ind. A. 

2, 91 NE 747; Turner v. Turner, 26 
Ind. A, 677, 60 NE 718. 

TAS ee v. Belding, 97 NW 

Kan.—Dondelinger vy. Dondelinger, 
101 Kan..179, 165 P 849. 

Ky.—HEdleson v. Edleson, 179 Ky. 
300, 200 SW 625. 

Mo.—Knepper v. Knepper, 139 Mo. 
A. 493, 122 SW 1117. 

N. Y.—Eerger v. Berger, 141 App. 
Div. 455, 126 NYS 284. 

Okl.—Derritt v. Derritt, 168 P 455, 
456 [quot Cyc]. 

PS ie at v. Given, 25 Pa. Super. 

Tenn.—Goodman v. Goodman, 127 
Tenn. 501, 155 SW 388. 

Tex.—Hill v. Hill, (Civ. A.) 198 SW 
726; Longwell v. Longwell, 39 Tex. 
Civ. A. 612, 88 SW 416, 

Wash.—Scammon v. Scammon, 66 
Wash. 217, 119 P 383; Mahncke v. 
Mahncke, 43 Wash. 425, 86 P 645; 
pened v. Mitchell, 39 Wash. 431, 81 

See generally Appeal and Error § 
2662 et seq. 

[a] Thus (1) the presumption is 
that the court granting a divorce, if 
it received admissions as evidence, 
properly scrutinized the evidence, so 
as to be satisfied that the admissions 
were made in sincerity and without 
fraud. Bergen vy. Bergen, 22 Ill. 187. 
(2) Where the verdict is in favor of 
plaintiff but the judgment is in fa- 
vor of defendant, it will be presumed, 
in the absence of any statement of 
facts, that the judge correctly dis- 
regarded the verdict. Haygood v. 
Haygood, 25 Tex. 576. 

17. See supra § 472. 

18. Johnson y. Johnson, 122 Ark. 
276, 182 SW 897; Hare y. Hare, 10 
Tex, 3855. See generally Appeal and 
Error § 2555 et seq. 

[a] Thus (1) it was immaterial 
that the chancellor refused to grant 


is clearly shown that its power has been improperly 
exercised; 22 and the same rule applies to the court’s 
action on applications to vacate a decree ** or to set 
aside an order vacating a decree,?* and to inciden- 
tal matters within the discretion of the court.”° 


a divorce for a different reason where 
plaintiff was not entitled to a divorce 
on the case made. Johnson v. John- 
son,+122° Ark. 276, 182 SW 897. 4(2) 
Where a demurrer to a petition show- 
ing as special cause of exception that 
the court had no jurisdiction was 
erroneously sustained, the supreme 
court might affirm the judgment on 
the ground that the petition was de- 
fective for want of certainty. Hare v. 
Hare, 10 Tex. 355. ii 


19. Terrill v. Terrill,~109) Cal. Aves 
42 P 137; Johnson v. Johnson, 22 
Colo. 620; 43) P1130) 55. AmSRSii2ie 


Mead v. Mead, 1 Mo. A. 247. 

20. See generally Appeal and EHr- 
ror § 2753 et seq. 

21. "Tefft v. Tefft, 35. JInd., 44; Bur- 
lage v. Burlage, 65 Mich. 624, 32 NW 
866; Jernigan v. Jernigan, 37 Tex. 
420; Brueggerman v. Brueggerman, 
(Tex. Civ. A.) 191 SW 570; Ogden v. 
Ogden, (Tex. Civ. A.) 144 SW 355. 

peer ee ce of lower court see supra 


22. Ark.—Bell v. Bell, 105 Ark. 
194, 150 SW 1081. : 
ae ghee andere v. Waldecker, 174 

Fla.—Parramore y. Parramore, 61 
Fla. 701, 55 S 795. 

Ga.—Pedrick v. Pedrick, 134 Ga. 
662, 68 SEH 515. 

Ind.—Ruby v. Ruby, 29 Ind. 174; 
Bacon v. Bacon, 43 Ind. A. 218, 86 NE 
1030; Darman v. Darman, 38 Ind. A. 
279, -78 NE 89. 

Ilowa.—Wells v. Wells, 116 Iowa 59, 
89 NW 98. 
parame Roberts v. Roberts, 173 P 

Ky.—Hale v. Hale, 73 SW 784, 24 
KyL 2203; Harl v. Harl, 73 SW 756, 


24 KyL 2163. 
Me.—Barber v. Barber, 115 Me. 327, 
: Paynton, 


98 A 822 
Mich.—Paynton v. 194 
Mich. 504, 160 NW 887. 
Mo.—Gedwell vy. Gedwell, 184 Mo. 
A. 496, 170 SW 421. 


Okl.—Lyon v. Lyon, 89 Okl. 111, 
122, 134 P 650 [eit Cyc]. 
Tex.—Brueggerman v. Bruegger- 


man, (Civ. A.) 191 SW 570; Duffer v. 
Duffer, (Civ. A.) 144 SW 354. 

Wash.—Faulkner vy. Faulkner, 90 
Wash. 74, 155 P 404; Gust v. Gust, 70 
Wash. 695, 127 P 292. 

[a] Partial instead of total di- 
vorce.— (1) No abuse of discretion. 
Pedrick v. Pedrick, 134 Ga. 662, 68 
SE 515. (2) Abuse of discretion. 
Orton v. Orton, 159 Mich. 236, 123 NW 
1103, 184 AmSR 716, 26 LRANS 276. 

23. Paynton y. Paynton, 194 Mich. 
504, 160 NW 887; Faulkner vy. Faulk- 
ner, 90 Wash. 74, 155 P 404. 


24 Barber v. Barber, 115 Me. 327, 
98 A §22, 
25. Ala.—Anonymous, 35 Ala. 226 


(order for physical examination). 
D. C.—Newman v. Newman, 35 App. 
497 (order that testimony be taken 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number, 


—.-. vl 


i §§ 478-479] 


[§ 478] 6. Questions of Fact—a. 
Appellate courts, in the consideration of questions 
of fact in divorce cases, will be influenced largely 
by the same rules as are applicable in other civil 
cases,?® but such courts are usually clothed with the 
power to review questions of fact,?? particularly 
where divorce suits are regarded as suits in equity *6 
or where on appeal there may be a trial de novo,”® 


and thereby to determine from 


Ill.— Wellman y. Wellman, 191 Ill. 
A. 514 (denying amendment to bill 
of divorce); Allen v. Allen, 175 Ill. A. 
220. 

644, 104 NE 588 (alimony). 

Mich.—Goodman v. Goodman, 26 
Mich. 417 (alimony). 

Seribner, 93 
Minn. 195, 101-NW 1638. 

Nebr.—Howell v. Howell, 89 Nebr. 

ae 131 NW 216. 
679, 34 NE 373 (order granting com- 
plainant leave to dismiss); Harney 
v. Harney, 110 App. Div. 20, 96 NYS 
ment of alimony); Moncrief v. Mon- 
erief, 15 AbbPr 187. 

Pa.—Naylor vy. Naylor, 59 Pa. Su- 
.cess of certain amount for counsel 
fees and expenses); Smith v. Smith, 
12 Pa. Super. 366 (determination of 
sal). 

W. Va.—Gulland v. Gulland, 62 W. 
Va. 671, 59 SE 612 (continuance). 

Wis.—Lessig v. Lessig, 136 Wis. 
Wis. 534 (order affecting custody of 
children). 

26. Ark.—Johnson v. Johnson, 122 
wood v. Hegwood, 202 SW 35 (con- 
struing Kirby Dig.,§ 2684). 

Cal.—MeDonala v. McDonald, 175 
167 Cal. 732, 141 P 367, 52 LRANS 
675; Borden v. Borden, 166 Cal. 469, 
137 P27; Peretti v. Peretti, 165 Cal. 
159 Cal. 203,113 P 155; Blair v. Blair, 
122 Cal. 57, 54 P 369; Andrews v. An- 
drews, 120 Cal. 184, 52 P 298; Flem- 
29 AmSR 124 

Tll.— Gorman v. Gorman, 195 Ill. A. 
173% 

39) 
Jean. v22,, 161 PP 623: 

La.—Smith vy. Smith, 141 La. 576, 
75S 416. 

Mich. 289, 96 NW 448. 

Mo.—Darling v. Darling, 181 Mo. 
A. 211, 167 SW 1166. 

' Nebr.—Shuster v..Shuster, 3 Nebr. 
(Unoff.) 610, 92 NW 203. 
142-P 218. 

N. J.—Martin v. Martin, 87 N. J. 
Eq. 361, 100 A 228. 

N. ALO Sey ON eae 


orally in open court). ] 
Ind.—Miller v. Miller, 55 Ind, A. 
Minn.—Scribner_ v. 
Y.—Moore v. Moore, 138 N. Y. 
905 (stay of proceedings for nonpay- 
per. 547 (refusing wife’s claim in ex- 
the costs to be awarded on dismis- 
*403, 117 NW 792; Welch v. Welch, 33 
Ark. 276, 182 SW 897. See also Heg- 
Cal. 292, 159 P 426; Lewis v. Lewis, 
717, 134 P 322; Robinson vy. Robinson, 
ing v. eyerins 95 Cal, 430, 30 P 566, 
lowa,—Davison v, Davison, 165 NW 
Kan.—Danielson v. Danielson, 
Mich.—Donaldson v. Donaldson, 134 
Nev. “Miller v. Miller, 37 Nev. 257, 
Y.—Cross v. Cross, 


628, 15 NE 333; Tower v. Tower, 134 
App. ates 670, 119 NYS 506. 

N. D.—Gray v. Gray, 31 N. D. 618, 
154 NW 530. 

Okl.—De Vry v. De Vry, 46 OkI. 
254, 148 P 840. 

Pa.—Pietz v. Pietz, 38 Pa. Co. 538. 

S. D.—Pollock v. Pollock, 9 S. D. 48, 
68 NW 176. 

Tex.—Rivers v. Rivers, (Civ. A.) 
133 SW 524. 

Va.—Burton y. Burton, 118 Va. 519, 
$8 SE 51. 

W. Vi.—Deusenberry v.’ Deusenber- 
ry. 95 SE 665. 

N. B.—Bell v. Bell, 34 N. B. 615. 

See generally Appeal and Error § 
2830 et seq. 

27. See cases infra this section. 


28. See supra §§ 26, 30, 31. 
29. See supra § 473. 
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the whole case 


30. U. S—De la Rama v. De la 
Rama, 200 U. S. 3038, 26 SCt 485, 50 
L, ed. 765. 

Cal.—Lewis v. Lewis, 167 Cal. 732, 

658, 


141 P 367, 52 LRANS 675. 
Conn.—Colt v. Colt, 90 Conn. 
98 "A 292; 

D. C.—Beall v. Beall, 27 App. 468. 

Fla.—Dennison y. Dennison, 68 Fla. 
519,-6% S:114. 

Hawaii.—De Coito v. De Coito, 21 
Hawaii 339. 

Ill.—Chatterton y. Chatterton, 231 
Ill. 449, 88 NE 161, 121 AmSR 339; 
Trenchard v. Trenchard, 151 Ill. A. 
215 [rev on other grounds 245 Ill. 
313, 92 NE 243]. 

Iowa.—Lowery v. Lowery, 140 Iowa 
498, 118 NW 749; Sherwood vy. Sher- 
wood, 44 Iowa 192. 

Ky.—Griffin v. Griffin, 173 Ky. 636, 
191 SW 458. 

La.—Smith v. Smith, 141 La. 576, 
75 S 416. 

Mich.—Heaton v, Heaton, 186 Mich, 
37, 152 NW 938; HEmery v. Emery, 
181 Mich. 146, 147 NW 452 ; Horning 
v. Horning, 162 Mich, 130, 127 NW 


215. 
Mo.—Wilson v. Wilson (Mo.) 190 
SW 53; Willett v. Willett, (A.) 196 


SW 1058; Friedmeyer y. Friedmeyer, 
(A.) 194 SW 746; Martensen v. Mar- 
tensen, (A.) 186 SW 581; Hilder v. 
Elder, (A.) 186 SW 530; Thurmond 
v. Thurmond, (A.) 186 SW 1; Scholl 
v. Scholl, 194 Mo, A. 559, 185 SW 762; 
Holschbaech v. Holschbach, (A.) 184 
SW 155; Allfree v. Allfree, 175 Mo. A. 
344, 162 SW 650; Barth v. Barth, 168 
Mo. A. 423, 151 SW 769; Darling v. 
Darling, 181 Mo, A. 211, 167 SW 1166; 
English v. English, 158 Mo. A. 330, 
139 SW 814; Libbe v. Libbe, 157 Mo. 
A. 701, 138 "SW 685; Donley v. Don- 
ley, 150 Mo, A. 660, 131 SW_ 356; 
Grenzebach vy. Grenzebach, 118 Mo. 
A. 280, 94 SW 567; Rhodes v. Rhodes, 
95 Mo. A. 327, 68 SW 1066; Schuman 
v. Schuman, 93 Mo. A. 998; McCann vy. 


McCann, 91 Mo. A. 1; Endsley v. 
Endsley, 89 Mo. A. 596; Jennings v. 
Jennings, 85 Mo. A. 290; Strahorn 


v. Strahorn, 82 Mo. A. 580; Grove v. 
Grove, 79 Mo. A. 142; Lawlor v. Law- 
lor, 76 Mo. A. 637; Schierstein v. 
Schierstein, 68 Mo. A. 205; Griese- 
dieck v. Griesedieck, 56 Mo. A. 94; 
Nichols v. Nichols, 39 Mo. A. 291; 
Green vy. Green, 22 Mo. A. 494; Miller 
v. Miller, 14 Mo. A. 418. 

Nebr.—Edholm v. Edholm, 99 Nebr. 
331, 156 NW 500; Howell v. Howell, 
89 Nebr. 243, 131 NW 216. 

N. Y.—Forrest v. Forrest, 25 N. Y. 
501; Cottrell v. Cottrell, 165 App. Div. 
693, 151 NYS 289; Graham v. Graham, 
157 App. Div. 52, 141 NYS 766. 

N. C.—Hooper v. Hooper, 165 N. C. 
605, a shea) Qejei3 

N. D.—Hoellinger vy. Hoellinger, 38 
N. D. 636, 166 NW 519; Mosher v. 
Mosher, 16 N. D. 269, 113 NW 99, 125 
AmSR 654, 12 LRANS 820; Taylor v. 
Taylor, 5 N. D. 58, 68 NW 898. 

Pa.—Middleton v. Middleton, 187 
Pa, 612,041 Aa291* Van- Dyke vi,Van 
Dyke, 1385 Pa. 459, 19 A 1061; Mi- 
chaels v. Michaels, 65 Pa. Super. 464, 
476; Heimer v. Heimer, 63 Pa. Super. 
476; Naylor v. Naylor, 59 Pa. Super. 
547; Thompson v. Thompson, 50 Pa. 
Super. 159; Biddle v. Biddle, 50 Pa. 
Super. 30; Schulze v. Schulze, 33 Pa. 
Super. 325; Reed v. Reed, 30 Pa. Su- 
per. 229; Rishel v. Rishel, 24 Pa. 
Super. 303; Smith v. Smith, 15 Pa. 
Super. 366; Hull v. Hull, 14 Pa. Su- 
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whether or not the divorce was properly granted 
or refused,®° subject, however, to a different rule 
existing in some states confining the jurisdiction 
of appellate courts to a review of errors of law in 
suits in equity and actions at law indiscriminately.** 
b. Sufficiency of Evidence—(1) Con- 
flicting Evidence. 
divorce on evidence which is conflicting, as a rule, 
will not be disturbed.*? 


A decree granting or refusing a 


This is especially true 


per. 520. 

Tex.—Grisham v. Grisham, (Civ. 
A.) 185 SW 959; De Fierros v. Fier- 
ros, (Civ. A.) 154 SW 1067. 

vVt.—Canning v. Canning, 88 Vt. 
522, 93 A 259. 

Wash.—Clark v. Clark, 92 Wash. 
450, 159 P 702; Bloom v. Bloom, 57 
Wash. 23, 106 P 197, 185 AmSR 965. 

See generally Appeal and Error § 
2552 et seq. 

[a] Findings of the trial court or 
judge (1) will be given much weight 
(De Coito v. De Coito, 21 Hawaii 339; 
Pooley v. Pooley, 178 Iowa 19, 157 
NW 129); (2) especially where the 
testimony is oral and _ conflicting 
(Scholl v. Scholl, 194 Mo. A. 559, 185 
SW 762; Gedwell v. Gedwell, 184 Mo. 
A. 496, 170 SW 421). (8) Such find- 
ings will be given as liberal a con- 
struction as the whole record will 
warrant. Hilleware vy. Hilleware, 92 
Wash, 99, 158 P 999. (4) Findings 
will not be construed technically 


‘where the evidence is made a part of 


the record on' appeal. Gibson v. Gib- 
son, 67 Wash, 474, 122 P 15. 

Liye) California where defendant 
defaults, plaintiff's evidence will not 
be reviewed on defendant’s appeal, al- 
though in fact incorporated in the 
record, notwithstanding the statute 
providing that the court shall in dé= 
faults require proof of the facts al- 
leged, before granting the relief. 
Crackel v, ‘'Crackel, 17 Cal. A. 600, 
£21 P20 bs 

31. Thompson y. Thompson, 79 
Me. 286,-9 A 888; Leavitt v. Leavitt, 
229 Mass. 196, 118 NE 262; Sampson 
v. Sampson, 223 Mass. 451, 112 NE 
84; Darrow v. Darrow, 159 Mass. 262, 
34 NE 270, 21 LRA 100; Maglathlin v. 
Maglathlin, 138 Mass. 299; Sparhawk 
v. Sparhawk, 120 Mass. 390; Robbins 
v. Robbins, 190 Mass. 150, 97 AmD 91 
(all holding that the decision of a 
single justice on a question of fact 
in divorce proceedings will not be re- 
viewed in the supreme court); Sayles 
v.. Sayles, (R.-I.), 103: A 2253) Thrift v- 
Thrift, 30. R385 %47b As 484. 

32. Ala.—Hudson v. Hudson, 78 S 
gene Edwards v. Edwards, 80 Ala. 


ee Bekins v. Robins, 180 SW 
Cal.—Baker v. Baker, 168 Cal. 346, 
143 P 607; Robinson y. Robinson, 159 
Gal. 208,.113 P .155;.MacDonald -v. 
MacDonald, 155 Cal. 665, 102 P 927, 
25 LRANS 45; Harding v. Harding, 
140 Cal. 690, 74 P 284 [rev on other 
grounds 198 U. S. 317, 25 SCt 679, 49 
L. ed. 1066]; Blair v. Blair, 122 Cal. 
57, 54 P 369; Fuller v. Fuller, 17 Cal. 
605; Dee v. Dee, 34 Cal. A. 658, 168 
P 588; Young v. Young, 23 Cal. A. 
247, 137 P 1065; Hubbell v. Hubbell, 
7 Cal. A...661% 95 664. 
Colo.—Harding v. Harding, 36 
Colo. 106, 85 P 423; Johnson v. John- 
son, 22 Colo. 20, 48 P 130, 55 AmSR 
1122 sPralliven Prull, a2 ieColo.- Avy 109) 
146 P 1079. 
Fla.—Wetherington v. Wethering- 
ton, 57 Fla. 551, 49 S 549. 
Hawaii.—Nishihara vy. Nishihara, 
22 Hawaii 189, 195 [quot Cyc]. 
Tll._—Doyle v. Doyle, 268 Ill. 96, 
108 NE 796; Griffeth v.. Griffeth, 162 
Ill. 368, 44 NE 820; Carter v. Carter, 
152 Ill. 434, 28 NE 948, 38 NE 669 
[aff 37 Ill. A. 219]; Ayres v. Ayres, 
142- Til. 3874,. «80. .NE. 672: Moore. v. 
Moore, 88 Ill. 98; Eller vy. Eller, 198 
Ill. A. 411; Hale v.. Hale, 197 Ill. A. 


/ 
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where the decree refuses a divorce. 
of the trial court in a divorce suit, however, are not 
binding on the appellate court,** except as to juris- 


361; Curran v. Curran, 191 Ill. A. 
160; Parry v. Parry, 189 Ill. A. 452; 
Seeger v. Seeger, 154 Ill. A. 38; Belt 
R. Co. v. Charters, 123 Ill. A. 322; 
Hebert v. Hebert, 118 Ill. A. 448; 
Johnson v. Johnson, 24 Ill, A. 80 [aff 
125 Ill. 510; 16 NE 891]; Wilcox v. 


Wilcox, 16 Ill. A. 580. 
Ind.—Dickinson v. Dickinson, 54 

Ind. A. 53, 102 NE 389. 
Iowa.—Davison v. Davison, 165 


NW 44; Harris v. Harris, 158 Iowa 
555, 139 NW 896; Cole v. Cole, 23 
Iowa 4383. 

Kan.—Roberts v. Roberts, 173 P 
537; Bunger y. Bunger, 90 Kan. 39, 
132 P 1004; Gibbs v. Gibbs, 18 Kan. 
419; Ulrich v. Ulrich, 8 Kan. 402. 

Ky.—McQueary v. McQueary, 181 
Ky. 667, 205 SW 769; Griffin v. Grif- 
fin, 173) Ky. 636,191 SW. 45383) Par- 
ker v. Parker, 104 SW 1028, 31 Kyl 
1228; Hoskins v. Hoskins, 89 SW 
478, 28 KyL 435; Radford v. Radford, 
82 SW 391, 26 KyL 652; Foreman v. 
Woreman, 13 Kyl 142; Simpson v. 
Simpson, 10 KyL 116. 

La.—Smith v. Smith, 141 La. 576, 
{5S 416; Dill ‘v.. Dill, 185 a. 32; 
64 S 972; Gibert v. Randazzo, 112 La. 


1055, 36 S 852; Arcenaux v. Arce- 
naux, 106 La, 792, 31 S 155. 
Mass.—Morrison vy. Morrison, 136 
Mass. 310. 
Mich.—Bloss v. Bloss, 187 Mich. 
425, 153 NW 666; Rosecrance v. 
Rosecraiice, 127 Mich. 322, 86 NW 


800; Creech v. Creech, 126 Mich. 267, 
85 NW 726; Corrie.v. Corrie, 46 Mich. 
235, 9 NW 263. 
Miss.—Smithson v. Smithson, 113 
Miss. 146, 74 S 149, LRA1917D 361; 
Coffee v. Coffee, 24 S 262. 
Mo.—Wilson v. Wilson, 190 SW 
533 Cherry v. (Cherry, 258 Mo. 391, 
167 SW 539; Stevenson v. Stevenson, 
29 Mo. 95; Adams vy. Adams, (A.) 
200 SW 705; Zeraga v. Zeraga, (A.) 
200 SW 700; Hogsett v. Hogsett, (A.) 
186 SW 1171; Elder v. Elder, (A.) 
186 SW 530; Thurmond v. Thurmond: 
(A.) 186 SW 1; Scholl v. Scholl, 194 
Mo. A. 559, 185 SW 762; Yeager v. 
Yeager, (A.) 185 SW 743; Gedwell 
v. Gedwell, 184 Mo. A. 496, 170 SW 
421; Rea v. Rea, 174 Mo. A. 715, 161 
SW 278; Long v. Long, 171 Mo. A. 
202, 156 SW 487; Dimmitt v. Dim- 
mitt, 167 Mo. A. 94, 150 SW 1107; 
Meyer v. Meyer, 158 Mo. A. 299, 138 
SW 70;. Million v. Million, 106 Mo. 
A. 680, 80 SW 290; Coe v. Coe, 98 Mo. 
A. 472, 72 SW 707; Endsley v. Ends- 
ley, 89 Mo, A. 596; Maget v. Maget, 
85 Mo. A. 6; Lawlor v. Lawlor, 76 
Mo. A. 687; Schierstein v. Schier- 
stein, 68 Mo. A. 205; Adkins v. Ad- 
kins, 63 Mo. A. 351; Griesedieck v. 
Griesedieck, 56 Mo. A. 94; Nichols v. 
Nichols, 39 Mo. A. 291. 
Mont.—Farwell v Farwell, 47 
pene 574, 133 P 958, AnnCas1915¢0 


Nebr.—Shuster v. Shuster, 92 NW 
203; Walton v. Walton, 57 Nebr. 102, 
77 NW 392; Berdolt v. Berdolt, 56 
Nebr. 792, 77 NW 399; Cummins v. 
Cummins, 47 Nebr. 872, 66 NW 858: 
Ny¥gren v. Nygren, 42 Nebr. 408, 60 
NW 885; McConnell v. McConnell, 37 
Nebr. 57, 55 NW 292; Segear v. Se- 
gear, 23 Nebr. 306, 36 NW 536; Pow- 
ers v. Powers, 20 Nebr. 529, 31 NW 
1; Callahan y. Callahan, 7 Nebr. 38. 

N. Y.—Forrest v. Forrest, 25 N. 
Ye b0ts Cottrell (v.27 Cottrells’ 165 
App. Div. 6938, 151 NYS 289: Bucki 
Vow bucki, *8h. Hin » 619) 32 “Nys 
LOZS ye fait. 155 SINS Ys” 663 mem: 
49 NE 1094 mem]; Bolen v. Bolen, 1 
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The findings 


N. D.—Gray v. Gray, 31 N. D. 618, 
154 NW 530. 

Okl.—Penn v. Penn, 87 Okl. 650, 
133 P 207; Adams v. Adams, 30 Okl. 
327, 120 P 566; Stovall v. Stovall, 29 
Okie 125; =plO ee atoll. 

Or.—Dobbins v. Dobbins, 31 Or. 
584, 44 P 692. 

Pa.—MecMillin v. McMillin, 183 Pa. 
91, 38 A 512;: Best v. Best, 161) Pa. 
515, 29 A 1026; Cattison vy. Cattison, 
22 Pa. 275; Koch v. Koch, 62 Pa. Su- 
per. 607; Ehrhardt v. Ehrhardt, 54 
Pa. Super. 166; Russell v. Russell, 37 
Pa. Super. 348; Fay v. Fay, 27 Pa. 
Super. 328; English v. English, 19 Pa, 
Super. 586. 

R. I.—Warren v. Warren, 33 R. I. 
TAS OMANS 93. 

S. D.—Pollock v. Pollock, 9 S. D. 
48, 68 NW 176. 

Tex.—Smith v. Smith, (Civ. A.) 200 
SW 1129; Rivers v. Rivers, (Civ. A.) 
133 SW 524; Barrow v. Barrow, (Civ. 
A.) 97 SW 120; Seago v. Seago, (Civ. 
A.) 64 SW 941; Barrett v. Barrett, 
(Civ. A.) 61 SW 951. 

Vt.—Taft v. Taft, 80 Vt. 256, 67 A 
703, 1830 AmSR 984, 12 AnnCas 959. 

Va.—Burton v. Burton, 118 Va. 519, 
88 SE 51; Trimble v. Trimble, 97 Va. 
PAE oe ASO) ele 

Wash.—Hendry v. Hendry, 171 P 
1051; Hayes v. Hayes, 96 Wash. 125, 
164 P 740; Long v. Long, 38 Wash. 
218, 80 P 432;/O’Sullivan v. O’Sulli- 
van, 35 Wash. 481, 77 P 806. 

Wis.—Klaus v. Klaus, 162 Wis. 
549, 156 NW 9638; Karnes y. Karnes, 
140 Wis. 280, 122 NW 717; Olson v. 
Olson, 99 Wis. 107, 74 NW 543; Stone 
v. Stone, 94 Wis. 28, 68 NW 390; 
Krause v. Krause, 23 Wis. 354. 

N. B.—Bell v. Bell, 34 N. B. 615. 
pe 17 Cent. Dig. tit. ‘Divorce’ § 


{a] Reasons for rule.—(1) Defer- 
ence will be given to the judgment 
of the trial judge who had the ad- 
vantage of personal contact with the 
parties and the witnesses. Wilson v. 
Wilson, (Mo. A.) 190 SW 53. (2) 
The lower court will be given weight 
because of its superior opportunity 
to determine the credibility of wit- 


nesses. Vollrath v. Vollrath, 163 
Mich. 301, 128 NW 190; Peyton v. 
Peyton, 97 Nebr. 663, 151 NW 160. 


(3) The trial judge is better able to 
appraise the value of testimony than 
the court on appeal. Hendry v. Hen- 
ALY eoSPOPRaoct, bile Pan6 olen. ee iune 
appellate court must be fully per- 
suaded that it would have reached 
a different conclusion had it occupied 
the position of the lower court and 
had all its advantages in observing 
the witnesses. ‘Culley v. Culley, 189 
Mich. 496, 155 NW 401. 

{b] Findings entitled to great 
weight.— Willett v. Willett, (Mo. A.) 
196 SW 1058; Rogers v. Rogers, 81 
Wash. 502, 142 P 1150. 

{c] On a trial de novo in the ap- 
pellate court, the findings of the 
lower court on conflicting evidence 
will be given great weight. Rogers 
v. Rogers, 81 Wash. 502, 142 P 1150; 


yale Vv. Hale 76 sWash, 34) 4135 9 
[d] Where the evidence leaves a 


grave doubt as to either party’s right 
to a decree, and, if so, which, but is 
ample to justify the decree for the 
wife, the decree will not be dis- 
turbed. Doyle v. Doyle, 268 Ill. 96, 
108 NE 796. 

[e] Where the state of the evi- 
dence is such that the demeanor and 
appearance of the parties at the trial 


[§ 479 


dictional facts,?> and if the decree is against the 
clear preponderance of evidence, it may be re- 
versed; °° and this rule has been applied to the ver- 


general term (now appellate divi- 
sion) upon conflicting evidence, to 
the effect that the affirmative finding 
of the jury upon the issue of adul- 
tery is supported by the evidence. 
Lowenthal v. Lowenthal, 157 N. Y. 
236, 52 NEO 995. 

[g] In Pennsylvania on an appeal 
from a decree in divorce it is incum- 
bent upon the superior court, except 
where there has been an issue and a 
jury trial, to review the testimony 
and adjudge whether it sustained the 
complaint of the appellant. The rule 
generally applicable to proceedings 
before a master or an auditor, that 
a finding of fact will not be dis- 
turbed, except for manifest error, 
does not apply to such a case. Reed 
v. Reed, 30 Pa. Super. 229. 

33. Ala.—Hdwards v. Edwards, 80: 
Aaa Te 

Cal.—Blair v. Blair, 122 Cal. 57,54 
P 369. 

Ill.—Hitchins v. Hitchins, 41 Ill. 
A. 82 [aff 140 Ill. 326, 29 NE 888] 
(holding that a decree dismissing a 
bill will not be interfered with where 
the acts on which it is based oc- 
curred in another state and no rea- 
son is shown for resort not having 
been made to the courts of such 


state). j 

Ind.—Bacon v. Bacon, 43 Ind. A. 
218, 86 NE 1030. S 

Kan.—Ulrich v. Ulrich, 8 Kan. 402. 

Ky.—Simpson v. Simpson, 10 KyL 
116; Reynolds v. Reynolds, 7 Kyl 
443, 

La.—Persche v. Persche, 138 La. 
US VO Sy wails 

Mo.—As:iburn v. Ashburn, 101 Mo: 
A. 365,104 SW 39425 Coes v, Coe ,i9s 
Mo, A. 472, 72 SW 707. 

Nebr.—Cummins v. Cummins, 47 
Nebr. 872, 66 NW 858. 

N. Y.—Steffens v. Steffens, 16 Da- 
bane! 11 NYS 424, 19 NYCivProc 
267. 


N. D.—Gray v. Gray, 31 N. D. 618, 
154 NW _ 5380. 


Tex.—Duffer v. Duffer, (Civ. A.) 
144 SW 354. 
[a] Where the libel is dismissed, 


the question is not whether the evi- 
dence would have justified a finding 
for libelant, but whether as a mat- 
ter of law it required such finding. 
Keenan y. Keenan, 219 Mass. 107, 106 
NE 568. 

[b] Where the testimony is weak 
and open to suspicion, a decree deny- 
ing a divorce will not be set aside, 
although the evidence is such that 
it would sustain a divorce, and al- 
though defendant failed to appear. 
Cummins v. Cummins, 47 Nebr. 872, 
66 NW 858. 

34. Emery v. Emery, 181 Mich. 
146, 147 NW 452; Cherry v. Cherry,, 
258 Mo. 391, 167 SW 539; Gedwell v. 
Gedwell, 184 Mo. A. 496, 170 SW 421; 
Allfree v. Allfree, 175 Mo, A. 344, 162 
SW 650; Rea v. Rea, 174 Mo. A. 715, 
161 SW:278; Barth v. Barth, 168 Mo. 
A. 423, 151 SW 769; Strahorn v. Stra- 
horn, 82 Mo, A. 580. See also supra § 


478 

835. See infra § 480. 

36. Ark.—Robins v. Robins, 180 
Sw 501. 


Colo.—Gilpin v. Gilpin, 12 Colo. 504, 
21 P6122. 

D. C.—Roote v. Roote, 33 App. 398, 
23 LRANS 240. 

I11.—Whitlock v. Whitlock, 268 Tl. 
218, 109 NE 6; Abbott v. Abbott, 192 
Ill. 439, 61 NE 350; Hale v. Hale, 197 
Till. A. 361; Silverstein v. Silverstein, 
178 Ill. A. 145; Hartman v. Hartman, 


Silv. Sup. 580, 6 NYS 164 [aff 127 might be determinative of the i 
= 7 ge n Y ques- | 38 Ill. A. 407. See Balswiec v. Bals- 

Nope tg be eee Ae, Sy tion of the sufficiency of the evidence | wic, 179 Ill. A. 118 (a verdict in di- 
isdtes ys Poiaces a oe 363; of the cruelty, the decree of the trial | vorce proceedings stands exactly like 
pee bins : ra S58 S 628;| court will not be disturbed. Wells|a verdict in an action at law). 

Ao ge Oe ss acs v. Wells, 39 Okl. 765, 136 P 738. Ind.—Barnett v. Barnett, 27 Ind. 
bee Sena aae Vv. age, ere {f] In New York the court of ap-| A. 466, 61 NE 737. 

, 88 SE 625. peals is bound by a decision of the Ky.—Parker v. Parker, 104 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 479-482] 


dict findings of a jury,?” but there is some authority 


to the contrary.*® 


[§ 480] (2) 


[§ 481] 7. Harmless Error. 


1028, 81 KyL 1228; Foreman v. Fore- 
man, 138 KyL 142. 

Mich.—Heaton v. Heaton, 186 Mich. 
37, 152 NW 9388; White v. White, 135 
Mich. 271, 97 NW 681. 

Miss.—Smithson vy. Smithson, 113 
Miss. 146, 74 S 149, LRAi917D 361. 

Mo.—Hogsett v. Hogsett, (A.) 186 
SW 1171; Elder v. Elder, (A.) 186 
SW 530; Scholl v. Scholl, 194 Mo. A. 
559, 185 SW 762; Yeager v. Yeager, 
(A.) 185 SW 743; Libbe v. Libbe, 157 
Mo. A. 701, 188 SW 685; Dimmitt v. 
Dimmitt, 167 Mo. A. 94, 150 SW 1107. 

N. Y.—Graham v. Graham, 157 App. 
mod,» L41° NYS\ 1663), Praney: vy. 
a eoeibe 28 App. Div. 50, 50 NYS 

Pa.—Michaels vy. Michaels, 65 Pa. 
Super. 464; Hedderson vy. Hedderson, 
35 Pa. Super. 629. 

S. D.—Pollock v. Pollock, 9 S. D. 
48, 68 NW 176. 

Tex.—Ogden v. Ogden, (Civ. A.) 
144 SW 355; Lohmuller v. Lohmuller, 
(Civ. A.) 1385 SW 751. ; 

Vt.—Canning v. Canning, 88 Vt. 

Vv. 


522, 93 A 259. 
Griffith, 74 
Wash. 284, 135 P 443. 


Wash.—Griffith 

Wis.—Stone vy. Stone, 94 Wis. 28, 
68 NW 390; Crichton vy. Crichton, 73 
Wis. 59, 40 NW 688. 

fa] If the evidence does not sat- 
isfy “judicial conscience” of the ap- 
pellate division, the judgment is re- 


versed Fontana v. Fontana, 182 
App. Div. 717, 170 NYS 308. 
37. De Fierros v. De Fierros, (Tex. 


Civ.-A.)" 154) SW. 1067. 

Conclusiveness of verdict see supra 
§ 391. 

88. Page v. Page, 167 N. C. 346, 
83 SE 625; Middleton v. Middleton, 
187 Pa. 612, 41 A 291; Andrews v. An- 
drews, 5 Serg. & R. (Pa.) 374; Biddle 
v. Biddle, 50 Pa. Super. 30; Shaw v. 
Shaw, 36 Pa. Super. 122. 

fa] In North Carolina the ver- 
dict of a jury in divorce is conclusive 
on appeal as to the weight of the 
testimony, where approved by _the 
trial judge. Page v. Page, 167 N. C. 
346, 83 SE 625. 

89. Cal.—Harding v. Harding, 140 
Cal. 690, 74 P 284 [rev on other 
grounds 198 U. S. 317, 25 SCt 679, 49 
L. ed. 1066]. 

Conn.—Gildersleeve v. Gildersleeve. 
88 Conn. 689, 92 A 684, AnnCas1916B 
920. ; 
Tll.— Lyons v. Lyons, 196 Ill. A. 73 
fate 272) Hl. 329, 111 NE 977). 

Kan.—Conn v. Conn, 2 Kan. A. 419, 
42 P 1006. 

Mass.—Sampson v. Sampson, 223 
Mass. 451, 112 NE 84. 

Nebr.—McConnell v. McConnell, 37 
Nebr. 57, 55 NW 292; McConahey v. 
McConahey, 21 Nebr. 463, 32 NW 300. 


Nev.— Blakeslee v. Blakeslee, 41 
Nev. 235, 168 P 950. 
N. Y.—De Meli v. De Meli, 120 


N. Y. 485, 24 NE 996, 17 AmSR 652. 
N. C.—Moore v. Moore, 130 N. C. 
333. 41 SE 943. 
40. Ala.—Jordan v. Jordan, 17 Ala. 
46 


6. 

Cal.—Baker v. Baker, i168 Cal. 346, 
143 P 607, AnnCas1916A 854; Blakely 
vy. Blakely, 89 Cal. 324, 26 P 1072; 
White v. White, 82 Cal. 427, 23 P 276, 
7 LRA 799; Benson v. Benson, 29 Cal. 
A. 37, 154. P 285; Sheppard v. Shep- 
pard, 15 Cal. A. 614, 115 P 751. 
Conn.—Morehouse v. Morehouse, 70 


Conn. 420, 39 A 516. J 
D. C.—Fitzhugh v. Fitzhugh, 15 
App. 121. 


Til.—Lenning v. Lenning, 176 Ill. 
180, 52 NE 46; Griffeth v. Griffeth, 


Evidence of Jurisdictional Facts. 
The findings of the trial court as to the sufficiency 
of the evidence to establish the essential jurisdic- 
tional facts, such as the residence of the parties and 
the like, are not reviewable on appeal.®® 
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not be 
shown.*? 


Cause. 


A decree will 


162 Ill. 368, 44 NE 820; Lyons v. 
iyons, 196 Il, A. 73 [aff 272 Ill. 329, 
111 NE 977). 

Ind.—Stewart v. Stewart, 175 Ind. 
412, 94 NE 564; Turner v. Turner, 26 
Ind, A. 677, 60 NE 718. 

Iowa.—Mollring v. Mollring, 167 

5 B. Mon. 


NW 524. 

Ky.—Evans v. Evans, 

278; Dejarnet v. Dejarnet, 5 Dana 
499; Boggess v. Boggess. 4 Dana 307; 
Ross v. Ross, 11 KyL 306; Barrett v. 
Barrett, 11 Kyl 287; Simpson v. 
Simpson, 10 KyL 116; Reynolds v. 
Reynolds, 7 KyL 443 (all cases hold- 
ing that where a wife is granted a 
divorce on her cross petition, the ap- 
pellate court will not reverse the 
judgment for error in dismissing the 
husband’s petition, as he is as effec- 
tually divorced as if the judgment 
had been in accordance with his 
prayer). 

Mass.—Fuller v. Fuller, 177 Mass. 
184, 58 NE 588, 88 AmSR 273 (hold- 
ing, however, that in an action 
against a wife for divorce for deser- 
tion, it is prejudicial to her to per- 
mit the husband to state that he re- 
quested her to return home, where it 
was disputed whether she intended 
not to return and it appeared that 
she had not returned). 

Mich.—Delor vy. Delor, 159 Mich. 
624, 124 NW 544. 

Mo.—Yeager v. Yeager, (A.) 185 
SW 743; Allfree v. Allfree, 175 Mo. A. 
344, 162 SW 650. 

N. M.—Hodges v. Hodges, 22 N. M. 
192 do L007. 

N. Y.—Lowenthal v. Lowenthal, 
157 N. ¥. 236, 51 NH 995 [aff 92 Hun 
385, 36 NYS 1053]; Forrest v. For- 
rest, 25 N. Y. 501; Galusha v. Galu- 
sha, 43 Hun 181 [mod in regard to 
another point 116 N. Y. 635, 22 NE 
1114, 15 AmSR 453, 6 LRA 487]. 

R. I.—Warren v. Warren, 33 R. I. 
71, 80 A 593. 

Tex. — Daugherty v. Daugherty, 
(Civ. A.) 198 SW 985; Nesbit v. Nes- 
bit, (Civ. A.) 194 SW 405; Young v. 
Young, (Civ. A.) 23 SW 83. 

Wash.—Smith v. Smith, 56 Wash. 
461, 105 P 1030; Lee v. Lee, 3 Wash. 
236,28 P 355. . 

Wis.—Lessig v. Lessig, 136 Wis. 
403, 117 NW 792. 

See generally Appeal and Hrror § 
2878 et seq. 

[a] Thus (1) immaterial findings 
in divorce, if erroneous because not 
authorized by the evidence, were 
harmless. Baker v. Baker, 168 Cal. 
346, 143 P 607, AnnCasi1916A 854. (2) 
Where a judgment did not adjudicate 
the character of the estate owned by 
the parties, and no divorce was 
granted either party, a finding that 
eertain property is not separate, but 
community, property, is harmless er- 
ror, as it could not affect the judg- 
ment. Sheppard v. Sheppard, 15 Cal. 
A. 614, 115 P 751. (3) Where a de- 
eree for plaintiff is granted on the 
ground of defendant’s cruelty, the ad- 
mission of immaterial evidence as to 
jnterviews, after plaintiff had left de- 
fendant, between plaintiff and a per- 
son whom defendant charged on the 
trial with having had improper rela- 
tions with plaintiff, is without preju- 
dice to defendant. Morehouse _ v. 
Morehouse, 70 Conn. 420, 39 A 516. 
(4) Where a general allegation that 
defendant was guilty of adultery 
with a person with whem it had al- 
ready been alleged defendant had 
committed the offense at a certain 
time and place was held harmless. 
Fitzhugh v. Fitzhugh, 15 App. (D. °C.) 


pealed from.*? 


reversed unless 
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prejudicial error is 


[§ 482] J. Determination and Disposition of 
As in other civil actions,*! an appellate 
court which has acquired jurisdiction of an appeal 
in a divorce suit may dispose of the cause by af- 
firming, reversing, or modifying the decree ap- 
Ordinarily on reversal the case will 


121. (5) A wife who files a cross 
bill charging the husband with de- 
sertion, cruelty, and nonsupport, and 
who obtains a divorce for desertion, 
cannot complain of the refusal to 
find that the charge of cruelty was 
established. McComb v. McComb, 241 
Ill. 453, 89 NE 714. (6) The errone- 
ous action of the trial court in over- 
ruling plaintiff’s motion to strike out 
portions of defendant’s cross bill will 
be considered harmless, where both 
the petition and cross bill were dis- 
missed and both parties were denied 
relief. Allfree v. Allfree, 174 Mo. A. 
344, 162 SW 650. (7) Where the orig- 
inal petition in a divorce action prop- 
erly alleged plaintiff’s residence, a 
defective allegation of the amended 
petition in respect to such residence 
was not prejudicial error, the proofs 
showing a residence by plaintiff com- 
plying with the,statute. McGee v. 
McGee, 161 Mo. A. 40, 143 SW 77. 
(8) A submission of the issue wheth- 
er defendant'khad become an habitual 
drunkard, as alleged in the com- 
plaint, without provocation on plain- 
tiff's part, was substantially correct, 
and although the last part, “without 
provocation on plaintiffs part,” 
should have been omitted, its inclu- 
sion was harmless to defendant. Bar- 
ringer v. Barringer, 153 N. C. 392, 69 
SE 279. (9) If it was improper on 
granting a husband a divorce to or- 
der a division of his property because 
he did not pray for a division, it is 
not an error of which the wife can 
complain, since she obtained an ad- 
vantage through the judgment. Les- 
sig v. Lessig, 136 Wis. 403, 117 NW 
792, (10) But in an action for di- 
vorce, in which the issue was wheth- 
er an original separation was by 
consent, the exclusion of letters 
written by one of the parties shortly 
after the separation, which showed 
that the separation was by consent, 
was prejudicial error. Bordeaux v. 
Bordeaux, 43 Mont. 102, 115 P 25. 
(11) In an action against a wife for 
divorce, for desertion, it is prejudicial 
to her to permit the husband to state 
that, in a conversation with her, he 
requested her to return home, where 
it was disputed whether she intended 
not to return, and it appeared that 
she had not returned. Fuller v. Ful- 
ler, 177 Mass. 184, 58 NE 588, 83 Am 
SR 278. ‘ 

{b] Harmless error in setting 
aside default judgment for divorce.— 
aie ee v. Algee, 168 Ky. 362, 182 SW 
_{c] When party estopped to ob- 
ject on ground of want ‘of jurisdic- 
tion. See Lyons vy. Lyons, 272 Ill. 
329, 111 NE 977. 

[d] Evidence as to property of 
husband.—If the husband does not 
own land in which his wife was de- 
creed her interest under a statute he 
cannot complain of lack of evidence 
of ownership. Hegwood v. Hegwood, 
(Ark.) 202 SW 35 

[e] Decree granting divorce to 
each party on complaint and cross 
complaint will not be modified on 
plaintiff's appeal, although evidences 
shows that plaintiff alone was en- 
titled to divorce. McDonall v. Mc- 
Donall, 95 Wash. 5538, 164 P 204. 

41. See Appeal and Error § 3093 et 


seq. 

42. D. C.—Gibson v. Gibson, 18 
App. 72. 

Ill—Andrews v. Andrews, 69 Ill. 
609; Lyons vy. Lyons, 196 Ill. A. 73 
[afé 272-Tll. 329, 111 NE 977]. 

Iowa.—Lowery v. Lowery, 140 


196 [19C.J.] 


be remanded to the court below for a new tria 
or for a determination of incidental matters,** but, 
when the interests of the parties and the public were 
promoted, the appellate court has in some cases final- 
ly determined what the decree must be and di- 
rected the lower court to enter such decre 
reversal of a decree vacates the decree and all pro- 
ceedings necessarily dependent upon it;** but it does 
not necessarily effect collateral proceedings,*’ as for 
example, an order for the payment of counsel fees 
in preparation of the appeal,*® a decree for the sale 
of real property,t® or a decree for alimony,°° al- 
though where a decree of divorce is reversed and 


remanded for further proceedings, 


Iowa 498, 118 NW 749; Ensler v. 
Ensler, 72 Iowa 159, 33 NW 384. 

Mich.—Hamilton v. Hamilton, 37 
Mich. 603. 
iene. Seated v. McGrady, 48 Mo. 

; 8. 

Nebr.—McNamara v. McNamara, 93 
Nebr. 190, 189 NW 1045; Small v. 
Small, 28 Nebr. 843, 45 NW 248. 

N. Y.—Sleeper v. Sleeper, 65 Hun 
454, 20 NYS 339 [aff 142 N. Y. 625 
mem, 37 NE 565 mem]. 

Okl.—Derritt v. Derritt, 168 P 455, 
456 [quot Cyc]. 

S. D.—Pollock v. Pollock, 9 S. D. 
48, 68 NW 176. 

Wash.—Bloom v. Bloom, 57 Wash. 
23, 106 PB 197, 1385 AmSR_ 965. 

{a] The judgment may be modi- 
fied without a reversal, (1) where all 
the facts necessary to enable it to do 
so are contained in the record on 
appeal. “ Pollock vy. Pollock, 9 S. D. 
48, 68 NW 176. (2) But on appeal 
from an order denying a new trial, 
the court has no power to modify a 
provision of the decree for the sup- 
port of a minor child until its ma- 
jority. Bryan v. Bryan, 7 Cal. Unrep. 
Cassio s 70) 2 804. 

[b] Where it is shown that the 
parties have settled their troubles 
and become united, and that plaintiff 
ts not disposed further to prosecute 
the suit, a judgment of divorce will 
be reversed. Crawford v. Crawford, 
(Tex. Civ. A.) 172 SW 724. 

[c] In Kentucky (1) the statute 
forbids the court of appeals to re- 
verse a judgment granting a divorce, 
although it may review it in other 
respects. Shehan vy. Shehan, 152 Ky. 
191, 153 SW 248. (2) Hence on ap- 
peal from a judgment granting a di- 
vorce and determining the parties’ 
property rights, the determination as 
to the property rights only is re- 
viewable. Maynard y. Maynard, 145 
Ky. 197, 140 SW 156. 

43. Cal.—Machado v. Machado, 26 
Cal. A. 16, 145 P 738. 

Tll.— Kinkaid v. Kinkaid, 256 Ill. 
548, 100 NE 217. 
eee ranOnart v. Hobart, 45 Iowa 

N. Y.—Schenker v. Schenker, 169 
NYS, 35. 

Vt.—Canning vy, 
522, 93 A 259. 

[a] The fact that an action is 
triable de novo in the supreme court, 
and that all the evidence is before it 
in an action which has been tried 
before a referee, does not obviate the 
necessity for a reversal and retrial 
in the manner provided by statute. 
Hobart v. Hobart, 45 Iowa 501. 

[b] Uncertainty in evidence.—In 
an action for divorcee for adultery, 
where there was uncertainty in the 
evidence, a decree for plaintiff will 
be reversed pro forma, and cause 


Canning, 


remanded for another hearing. Can- 
ning v. Canning, 88 Va. 522, 93 A 
259. 

[ec] Loss or diminution of record. 


—The supreme court cannot reverse 
a divorce decree, and remand the 
cause for new trial, because of loss 
or diminution of the record, being 
limited to the power to affirm, modify 


88 Vt. | 
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lee 


in case the 
The 


e,45 


below.®? 


an order for the 


and affirm, or reverse upon a review 
of the testimony. Lowery v. Lowery, 
(Iowa) 118 NW 749. _. 

[d] Incorrect findings. — Where 
the judgment cannot be reconciled 
with the findings, either on _ the 
theory of a miscalculation based on 
the facts or a mistake of law, the dis- 
trict court of appeal will reverse and 
remand for new trial. Machado v. 
Machado, 26 Cal. A. 16, 145 P 738. 

44. Cali—Carlson v. Carlson, 10 
Cal. A. 300, 101: P 923. 


D. C.—Gibson v. Gibson, 18 App. 
72. 

Hawaii.—Lyons Vv. Lyons, 21 
Hawaii 474. 


Ky.—Davis v. Davis, 86 Ky. 32, 4 
SW 822, 9 KyL 300. 

Mo.—Rapp v. Rapp, 162 Mo. A. 673, 
145 SW 114. 

N. M.—Tietzel v. Tietzel, 17 N. M. 
482, 181 P 498. 

R. I.— Sayles v. Sayles, 100 A 246. 

Tenn.—Shy v. Shy, 7 Heisk. 125. 

Va.—Davenport v. Davenport, 106 
Va. 736, 56 SE 562. 

Wash.—McdAllister v. McAllister, 28 
Wash. 6138, 60 P 119. 

Wis.—Damman v. 145 
Wis. 122, 128 NW 1062. 

[a] Incorrect findings. — Where 
the findings were inadvertently made 
by the court without notice to plain- 
tiff’s counsel, and do not correctly 
represent the actual state of facts 
proved, an appeal will be reversed 
with instructions to proceed further. 
Tietzel v. Tietzel, 17 N. M. 482, 131 
P 498. 

{b] Altmony—(1) The cause may 
be remanded for the purpose of mak- 
ing proper provision for alimony. 
Gibson v. Gibson, 18 App. (D. C.) 72; 
Davis v. Davis, 86 Ky. 32, 4 SW 822; 
Davenport v. Davenport, 106 Va. 736, 
56 SE 562. (2) Ordinarily a decree 
for permanent alimony should not be 
entered in the appellate court, but 
the case should be remanded for fur- 
ther proceedings in conformity with 
the opinion, as the condition of the 
parties and the value of their prop- 
erty may have changed during the 
appeal. Yost v. Yost, 141 Ind, 584, 41 
NE 11. 

[c] Counsel fees.—The cause may 
be remanded for the determination 
of the question of counsel fees: Gib- 
son v. Gibson, 18 App. (D. C.) 72; 
Shy v. Shy, 7 Heisk. (Tenn.) 125. 

{d] The court may order appel- 
lant to pay counsel fees for appear- 
ance of counsel in the appellate court 
within a specified time under penalty 
of dismissal of the appeal. Buehler 
v. Buehler, 38 Nev. 500, 151 P 44. 

[e] Maintenance—The cause may 
be remanded to determine the ques- 
tion of maintenance and support of 
the wife and child. McAllister v. 
McAllister, 28 Wash. 613, 69 P 119. 

{[f] After remand the trial court 
may correct any order previously 
made as to suit money, attorney’s 
fees, and alimony pendente lite, if 
such sums allowed were insufficient. 


Damman, 


hones v. Gust, 70 Wash. 695, 127 P 
’ te] In Rhode Island in a wife’s 


‘suit for divorce, where the husband 


[§ 482 


payment of alimony pendente lite is not revived.*? 
On reversing a decree for a husband’s bill and dis- 
missing the bill, the cause may be remanded so 
that his wife, filing cross bill for permanent alimony 
divoree was 
and proceed as advised.*? 
appellate court is authorized to render such a de- 
cree as according to the facts appearing in the 
record ought to have been rendered in the court 


allowed, may amend 
In some states the 


Remarriage of the successful party pending appeal 
does not affect the appellate court’s determination of 
the appeal,°* especially where no supersedeas was 
issued 5° and no suspension of the decree granted 


secured a decision in the superior 
court, he would be given an oppor- 
tunity in the supreme court to show 
cause why an order should not be 
made remitting the case to the su- 
perior court with direction to grant 
divorce, with separate .maintenance. 
Walker v. Walker, 38 R. I. 362, 95 A 


925. 

Lindsay v. Lindsay, 226 Ill. 
309, 80 NE 876; Coon v. Coon, 163 
Mich. 644, 129 NW 12; Hinchcliff v. 
Hinchceliff, 47 Pa. Super. 544. But see 
Sayles v. Sayles, (R. I.) 100 A 246 
(holding that ordering a new trial, on 
appeal from a decree denying a di- 
vorce, because it appears to appel- 
late court that the evidence did not 
receive sufficient consideration, does 
not amount to a finding that the peti- 
tioner was entitled to a decree, so as 
to require remand with directions to 
enter decree for divorce). 

46. Strickland vy. Strickland, 87 
Ark. 131, 112 SW 197; Kessler v. 
Kessler, 2 ‘Cal. A. 509, 83 P 257; Alex- 
ander v. Alexander, 140 Ind. 560, 40 
NE 55; McGrail v. McGrail, 51 N. J. 
Eq. 537, 26 A 705. 

47. Jenkins v. Jenkins, 91 Ill. 167; 
Krone y. Linville, 31 Md. 138. 

48. Jenkins v, Jenkins, 91 Ill. 167. 

49. Krone v. Linville, 31 Md. 138. 

[a] Thus the reversal of a decree 
of divorce does not affect a decree for 
a sale of real property in which 
plaintiff has a life estate, granted in 
a proceeding in which both husband 
and wife are parties. Krone v. Lin- 
ville, 31 Md. 1388. 

50. Mangels v. Mangels, 6 Mo. A. 
481 (a reversal of a decree of divorce 
does not necessarily reverse a decree 
for alimony, although both are a part 
of one entry at the trial). 

51. McGrail v. McGrail, 51 N. J. 
Eq. 537, 26 A 705. 


52. Dabbs v. Dabbs, 196 Ala. 164, 
71 S 696. 
53. Donley v. Donley, 150 Mo. A. 


660, 131 SW 356; Grove v. Grove, 79 
Mo. A. 142; Jernigan v. Jernigan, 37 
Tex. 420;. Rice v. Rice, 81 Tex. 174; 
Grisham v. Grisham, (Tex. Civ. A.) 
185 SW 959; Erwin v. Erwin, (Tex. 
Civ. A.) 40 SW 53. See also Pollock 
Vv: -Pollock,. 98S. D..448; 68) NiWel16 
(holding that the appellate court may 
modify a judgment of divorce with- 
out a reversal, where all the facts 
necessary to enable it to do so are 
contained in the record on appeal). 

[a] Stipulation for judgment.—A 
judgment for absolute divorce may be 
rendered against. appellant on a 
stipulation, where the question has 
been tried and the general term and 
the court of appeals have both de- 
cided that he is guilty. Conger v. 
Conger, 77 N. Y. 432. 

{b] Court will not restrain the 
husband from committing violence 
on appellant where she has more 
adequate remedy under the statute. 
Grete v. Griffith, 71 Wash. 56, 127 P 

54. Fowler v. Fowler, (Colo.) 168 
P 648; Glover v. Glover, 193 Mo. A. 
648, 187 SW 278. 
aE Ae Fowler v. Fowler, (Colo.) 168 


For later cases, developments and changes in the law see cumulative Annotations, same tit!e, page and note number, 
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in the lower court.®¢ 
[§ 483] K. Costs.57 


governed by the same rules.°® 


As in other actions, costs 
on appeal depend on statutory provisions ** and are 
The successful party 
on appeal is generally entitled to the costs of ap- 
peal;®° but costs have been awarded a wife, al- 
though her appeal is unsuccessful, 
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where the court 


was convinced that her appeal was in good faith,® 


[§ 484] A. When and How Awarded—l. Dis- 
cretion of Court. The awarding of costs in divorce 
cases is not a matter of right, but rests in the sound 
Where both parties 
are at fault, the court may equally divide the costs,** 
require each party to pay his own costs,®* or allow 
Costs cannot be awarded 


discretion of the trial court.® 


no costs to either party.®® 


XIX. COSTS AND FEES ° 


property.’ 


Awarded—a. 


against defendant who has not been served with 


56. Fowler vy. Fowler, (Colo.) 168 
P 648. 
57. Costs: 


On appeal generally see Sante § 594 
et seq 


In Hotes court see infra § 484 et 


seq. 

58. See Costs § 594 et. seq. See 
also Wills v. Wills, 168 Ky. 35, 181 
SW 619 (construing St. § 2123); Mar- 
shall v. Marshall, 124 Md. 259, 92 A 
531 (construing Code Pub. Civ. L. art 
5 § 66; art 16 § 216); Sternberger v. 
Sternberger, 113 App. Div., 898, 98 
NYS 946 (construing Gen. Rules 
Pract. rule 34 relating to costs of 
printing record on appeal). 

59. See Costs § 597 et seq. 


60. Ala.—Cornelius v. Cornelius, 
31 Ala. 479. 

Ida.—Roby v. Roby, 10 Ida. 139, 
Wie ole . 

aver te v. Belding, 97 NW 

Ky.—Stuart v. Trover, 5 Kyl 851. 

La.—Van Horn y. Arantes, 116 La. 
130, 40 S 592; Amy v. Berard, 49 La. 
Ann. 897, 22 S 48; Tucker v. Carlin, 
14 La. Ann. 734. 

Mich.—Horning v. Horning, 162 
Mich. 130, 127 NW 275. 

Miss.—Smithson v. Smithson, 113 
Miss, 644, 74 S 609. 

Pa.—Hinehcliffé v. Hinchcliff, 47 
Pa. Super. 544, 

[a] Thus (1) where a husband 
succeeded in reducing the amount al- 
lowed by the lower court to the wife 
as alimony, a judgment was entered 
against the divorced wife for the 
costs of the appeal. Stuart v. Trover, 
5 KyL 851. (2) Although a husband’s 
bill for divorce and his wife’s cross 
bill were dismissed and the husband 
took no appeal, the appellate court 
on appeal by the wife from the de- 
cree of dismissal wherein an allow- 
ance for expenses, etc, was made, 
might make an allowance for solici- 
tor’s fees, costs of appeal, etc. Nich- 
Te Nichols, 163 Mich. 107, 127 NW 

042. 

[b] Costs on next friend.—Where 
a decree granting a divorce to the 
wife was reversed on error, costs of 
the appellate court were imposed on 
her next friend. Mosser v. Mosser, 


29 Ala, 313. 
[c] Costs helow.—Where a decree 
dismissing a _ wife’s bill without 


prejudice but decreeing to her the 
custody of her child is modified on 
error at the instance of the husband 
so far as to dismiss the bill gener- 
ally, the costs of the appeal should 
be adjudged against the wife and the 
costs of the court below against the 


husband. Cornelius vy. Cornelius, 31 
Ala, 479. 
[d] New trial pending appeal.— 


Where defendant appealed from a de- 
eree for plaintiff, but pending the 
appeal a new trial was secured by 
appellant, and she obtained a decree 
in her favor, the appeal would be dis- 
missed, with costs to appellant, since 
her action had amounted to an aban- 


donment of the appeal, and it would 
be presumed, in the absence of any 
showing to the contrary, that the 
finding from which the appeal was 
taken was proper. Belding v. Bel- 
ding, (lowa) 97 NW 1112. 

61. Reichert v. Reichert, 124 
Mich. 694, 83 NW -1008. See also 
Acker v. Acker, 22 App. (D. C.) 353 
(where upon affirmance of a decree 
dismissing a bill against a husband 
on the ground of habitual drunken- 
ness, the costs of the appeal were 
awarded to the wife. the evidence 
showing that the husband was in 
the habit of indulging in protracted 
sprees, although the technical charge 
of habitual drunkerness was not sus- 
tained). 

62. Corney v. Corney, 97 Ark. 117, 
183 SW 813; Grove v. Grove, 79 Mo. 
A. 142. See also Wills v. Wills, 168 
onap 35, 18 SW 619 (construing St. § 

63. Barger v. Barger, 151 Ky. 234, 
151 SW 406. 

64. David v. David, 27 Ala. 222; 
Gauger v. Gauger, 157 Wis. 630, 147 
NW 1075. But see Amy v. Berard, 49 
La. Ann. 897, 22 S 48 (whereupon 
reversal of a decree of divorce in 
favor of a husband on his plea in re- 
convention, the costs of appeal were 
taxed against him, although the de- 
cree was reversed because both par- 
ties were equally to blame, the costs 
of the lower court, however, being 
taxed against the wife). 

[a] Unnecessary costs. — Where 
both parties to an equity suit flag- 
rantly violated the rules regulating 
the reception of evidence in open 
court, unnecessarily contributing to 
the bulk and expense of the record 
on appeal, each side should be taxed 
with one half of the costs on appeal 
and in the trial court. Schnepfe v. 
Schnepfe, 108 Md. 139, 69 A 829. 
hte Costs on appeal see supra § 

Payment of costs as condition to: 
Granting divorce see supra § 402 note 

87, infra § 489 
Leave to discontinue see supra § 374. 
Opening default see supra § 408. 

66. Cal.—Stewart v. Stewart, 156 
Cal. 651, 105 P 955; White v. White, 
4 Cal; Unrep: Cas: 15, 33-P 399) 


eee C.—Lynham vy. Hufty, 44 App. 
Iil.—Lyons v. Lyons, 196 Ill. A. 


TSelatt 2icell o29, 119 NE 977]. 

Ky.—Beall v. Beall, 5 KyL 371, 12 
Ky. Op. 286. 

Me.—Buckingham v. Buckingham, 
61 Me. 222. 

Md.—Schnepfe v. Schnepfe, 108 Md. 
139, 69 A 829. 

Mich.—Lapham v. Lapham, 40 
Mich. 527; Cox v. Cox, 35 Mich. 461; 
Super v. Soper, 29 Mich. 305. 

Mo.—Smith v. Smith, 192 Mo. A. 
99, 180 SW 568. 

Mont.—Black v. Black, 5 Mont. 15, 
opel 2 BW 

Nebr.—Blakely v. Blakely, 166 NW 
259; Eckhard y. Eckhard, 29 Nebr. 
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or that she was unable to pay the costs;°? and where 
defendant husband died pending the appeal by the 
wife, the costs have been awarded against his estate 
upon dismissal of the appeal when the wife was 
without means.®°* Where it appears that both parties 
were at fault, the costs of the appeal may be divided 
between them.®* 


summons and does not appear in the action,’° unless 
jurisdiction has been obtained by attachment of his 


[§ 485] 2. In Behalf of and against Whom 
For or against the Wife. 
costs statutes, a wife is frequently awarded the 
costs, although she is the unsuccessful party,’* espe- 


Under the 


457, 45 NW 466. 

N, Y.—Billings v. Billings, 73 App. 
Div. 69, 76 NYS 628; Lonsdale v. 
Lonsdale, 41 App. Div. 224, 58 NYS 
532; Beadleston v. Beadleston, 50 
Hun 603, 2 NYS 809. 

Pa. —Goodyear Ve Goodyear, 34 Pa. 
Co. 126. See Heidenreich v. Heiden- 
reich). 97 Pax Dist) 1230423) wea. Co: 
230. But see Heiter v. Heiter, 21 
Pa. Dist. 327 (holding that, where a 
divorce is’ granted, costs should be 
awarded to the libelant). 

Tenn.—Payne v. Payne, 96 Tenn. 
59, 33 SW 613. 

Wis.—Sumner v. Sumner, 54 Wis. 
642, 12 NW 21. 

[a]. Discretion not arbitrary.—It 
is a discretion guided by law based 
upon sound judgment and inspired by 
the desire to promote justice, and. 
must not be arbitrary or capricious. 
Cargnani v. Cargnani, 16 Cal. A. 96, 
1I169P 306: 

{b] Part of decree not supported 
by findings-—A decree awarding a 
divorce to plaintiff is sufficient to 
sustain the part of the decree award- 
ing. cost to her, although there are 
not findings to support the part of the 
decree setting apart a portion of the 
property to her. Musselman v. Mus- 
Selman, 140 Cal. 197, 73 P 824. 

67. David v. David, 72 Ala. 222. 

68. Cross v. Cross, 55 Mich. 280, 
21 NW 309; Cox v. Cox, 85 Mich. 461; 
Heiter v. Heiter, 21 Pa. Dist. 327; 
Heidenreich v. Heidenreich, 9 Pa. 
Dist. 123, 28’ Pa. Co. 230. 

69. Beadleston v. Beadleston, 50 
Hun 603, 2 NYS 809; Styles v. Styles, 
35. INI =Ds 5993) 161 Nw 198. 

70. Baker v. Jewell, 114 La. ha 


38 S 532; Rigney v. Rigney, 127 N. 
408, 28 NE 405, 24 AmSR 462 [rev x 
facts 160 U. S. 531, 16 SCt 366, 40 L. 
ed. 525]; Edwards v. Edson, 119 App. 
Div. 684, 104 NYS 292. 

71. Burch v. Burch, 116 App. Div. 
865, 102 NYS 305. 

72. Ala.—Mosser v. Mosser, 29 
Ala. 313; David v. David, 27 Ala. 222; 
Richardson v. Richardson, 4 Port. 
467, 30 AmD 588. 

Ark.—Shirey v. Shirey, 87 Ark. 175, 
112 SW 369. 

Fla.—Phelan v. Phelan, 12 Fla. 449. 

Ill.— Thatcher v. Thatcher, 17 Ill. 
66; Reavis v. Reavis, 2 Ill. 242. 

Ky.—Willis v. Willis, 168 Ky. 35, 
181 SW 619; Turner v. Turner, 62 SW 
1022, 23 KyL 370; Callender v. Cal- 
lender, 15 KyL 63; Locke v. Locke, 14 


Kyl 
Mich.—Reichert _v. Reichert, 124 
Mich. 694, 83 NW 1008. 
fa nee v. Grove, 79 Mo. A. 
Nebr. —Eckhard v. Eckhard, 29 


Nebr. 457, 45 NW 466. 

N. M.—Fullen v. Fullen, 22 N. M. 
122, 159 P 952 [denying retaxation of 
costs 21 N. M. 212, 153 P 294]. 

Or.—Bender v. Bender, 14 Or. 353, 
R2GP Has: 

Pa.—Garrett v. Garrett, 20 Pa. 
Dist, 757; Pauli v. Pauli, 5 Pa. Dist. 
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cially when she is without means to pay them.”* If 
it appears, however, that the wife is the party in 
fault and has ample means or is the owner of a 
separate estate, costs will not be awarded in her fa- 


vor against the husband."* 
[§ 486] 


most as a matter of course.’ 


62, 17 Pa. Co. 147. Compare Howe v. 
Howe, 23 Pa. Co. 363. 

Eng.—Robertson v. Robertson, 6 P. 
D. 119; Cooke v. Cooke, 34 L. J. P. & 
M. 15; Carstairs v. Carstairs, 33 L. J. 
P. & M. 170; Chaldecott v. Chalde- 
cott, 29 L. T. Rep. N. S. 699. 

[a] Agreement between parties.— 
Contract between husband and wife 
that one of them should sue for di- 
vorce, and the wife should pay the 
eosts, being void as against public 
policy, was no defense against the re- 
quirement of St. § 900, that in ac- 
tions for alimony and divorce a hus- 
band shall pay the costs of each 
party unless the wife is in fault and 
has ample estate. Edleson yv. Edle- 
son, 179 Ky. 300, 200 SW 625. 


73. Whetstone v. Whetstone, 169 
A teal 
74. Edieson v. Edleson, 179 Ky. 


300, 200 SW 625: Dugan vy. Dugan, 1 
Duv. (Ky.) 289; Callender v. Callen- 
der, 15 KyL 638; Locke v. Locke, 14 
KyL 1438; Gordon vy. Gordon, 6 Kyl 
439; Beall v. Beall, 5 KyL 371, 12 Ky. 
Op. 286; Hostetter Succ., 128 la. 
468, 54 S 961; Van Horn v. Arantes, 
116 La. 130, 40 S 592; Tucker v. Car- 
lin, 14 La. Ann, 734; De Rose v. De 
Rose, Hopk. (N. Y.) 100; Shoop’s 
App., 34 Pa. 233; Brinckle v. Brinckle, 
6 WklyNCas (Pa.) 123. 

[a] Facts held to justify imposi- 
tion of costs on wife—Loaiza v. 
Caballero, 6 Porto Rico 55. 

.b] The burden is on the husband 
ta show that the wife was in fault 
and that she had ample estate to pay 
aa McMakin v. Wickliffe, 16 KyL 

{c] Where a bill against the wife 
is taken as confessed but is dis- 
missed on the ground that the com- 
plainant fails to establish by legal 
evidence the facts charged therein, 
defendant is not entitled te a decree 
for costs. Perry v. Perry, 2 Barb. 
Che Ne W..). 285. 

{[d] In Kentucky (1) under a stat- 
ute providing that, in actions for ali- 
‘mony and divorce, the husband shall 
pay the costs of each party unless 
it is made to appear that the wife is 
in fault and has ample estate to pay 
such costs, in an action by a wife 
for divorce, in which she was un- 
successful, it was within the discre- 
tion of the court to require her to 
pay the costs. Fowler v. Fowler, 138 
Ky. 326, 127 SW 1014; Elliott v. El- 
liott, 138 Ky. 309, 127 SW 478, 1008. 
(2) If the wife is without estate 
costs may be awarded against the 


husband, although the wife is at 
fault. Wills v. Wills, 168 Ky. 35, 181 
SW 619. 


[e] Im Tennessee (1) costs in a 
suit brought by a wife against her 
husband, in which the original bill 
was dismissed and judgment ren- 
dered on defendant’s cross bill, may 
be taxed against the wife. Bras- 
field v. Brasfield, 96 Tenn. 580, 36 SW 
384. (2) But in a suit for divorce 
by a wife the costs cannot be taxed 
against defendant. husband where 
plaintiff ‘voluntarily dismisses the 
suit before the return day of the 
writ. Hall v. Hall, 
42 SW 273. 


b. For or against the Husband. If the 
husband is the defeated party, the costs of the suit 
allowed by statute will be awarded against him al- 
But even though the 
husband is decreed a divorce for his wife’s miscon- 
duct, the circumstances of the case may be such 
as to justify an award of costs against him,’® as 
where it appears that the husband was not entirely 
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blameless.?? 


[f] In England (1) the husband 
is not required to pay the costs ina 
divorce suit when his wife has suffi- 
cient means to pay them. Milne v. 
Milne, L. R. 2 P. 202; Miller v. Miller, 
ti, Re QP) 13° Healivs Heal, Le kor 
P. 300; Belcher v. Belcher, 1 Curt. 
Eccl. 444, 6 EngEccl 372; Carstairs v. 
Garstairs, $3) 1, J.P. &  M.170. 9/2) 
Nor when her suit is vexatious. 
Flower v. Flower, L. R. 3 P 132; 


Jones 7. slones, ~41 0 Lis Ji.) brs eon Nie 
43. 
75. Cal—Musselman v. Mussel- 


man, 140 Cal. 197, 73 P 824. 

Ky.—Carter v. Carter, 140 Ky. 228, 
ase ie 1102; Myers v. Myers, 11 Ky. 

yey oe 
DF aor abla bah v. Stevens, 1 Metce. 

Mo.—Smith v. Smith, 192 Mo. A. 
99, 180 SW 568. 

N. Y¥.—Moore v. Moore, 22 NYS 
451 [aff 283 NYS 1148 mem (app dism 
138 N. Y. 679 mem, 34 NE 373)]. 

Or.—Folkenberg v. Folkenberg, 58 
Orizou, Lite boo, 

Porto Rico.—Morales v. Rivera, 8 
Porto Rico 442; Frau v. Canals, 4 
Porto Rico 205. 

Wash.—Thorndike v. Thorndike, 1 
Wash, T. 175. 

{a] Voluntary dismissal.——Where 
a husband voluntarily dismisses a 
suit against his wife, she is entitled 
to costs. Stevens v. Stevens, 1 Metc. 
(Mass.) 279; Moore v. Moore, 22 NYS 
451 [aff 23 NYS 1148 mem (app dism 
138 N. Y. 679 mem, 34 NE 373)]; 
Thorndyke v. Thorndyke, 1 Wash. T. 
1 


75. 

{b] Bill taken as confessed.—If a 
defendant husband suffers the bill to 
be taken as confessed, costs follow 
as a matter of course. Graves v. 
Graves, 2 Paige (N. Y.) 62. 

76. Ark.—Corney v. Corney, $7 
Ark. 117, 133 SW 813. 

Ill—wWhetstone v. Whetstone, 169 
100 ey Ne WL 

Ky.—BElliott v. Elliott, 138 Ky. 309, 
127 SW 478, 1008; Steele v. Steele, 
119 Ky. 466, 84 ©W 516, 27 KyL 120; 
Alderson y. Alderson, 69 SW 700, 24 
KyL 595. See also Wills v. Wills, 168 
Ky. 35, 181 SW 619. 

Nebr.—Eckhard v. Eckhard, 29 
Nebr. 457, 45 NW 466. 

Wis.—Sumner v. Sumner, 54 Wis. 
642, 12 NW 21. 

See also supra § 485. 

[a] Some statutes require the 
husband to pay costs of each party 
unless the wife is in fault and has 
ample estate to pay the costs. Edle- 
nae v. Edleson, 179 Ky. 300, 200 SW 

[b] An award of costs against 
husband before final decree is not 
affected by a decree of divorce in his 


favor. Lynham v. Hufty, 44 App. 
CDE ©5890: H 
z 77. Phillips v. Phillips, 27 Wis. 
252. 


78. Black v. Black, 5 Mont. 15, 2 
F 217 (if a third person who has been 
made a party to the suit to recover 
alimony alleged to be in his hands 
officiously assists the husband to de- 
fend the divorce suit, he may be 


(Tenn. Ch. A.) | taxed with costs); Simmons y. Sim- 


mons, 32 Hun (N. Y.) 551 (one who 


[§ 487] ¢. Against Third Parties. ; 
in certain circumstances be taxed against parties to 
the suit other than the husband or wife ;“* such for 
instance as a corespondent ? or a next friend suing 
in behalf of the wife.®° 

[§ 488] B. Amount and Items. 
mitting generally the award of costs are usually con- 
strued as authorizing an award of taxable costs 
only.st In some jurisdictions, however, it is within 
the power of the court to tax as costs against 
a husband the expenses and disbursements of the 
wife in prosecuting or defending the suit,®? includ- 


85 485-488 


Costs may 


Statutes per- 


obtrusively petitions the court to set 
aside a decree of divorce to which 
he is not a party may be taxed with 
costs). 

79. Clarlasv. -Claris 18) Ni aden ud. 
304, 81 A 1126; Duke v. Duke, 72 N. 
JeebGy SiS yi S Am Soke late ia Niws kode 


941; 942° 72 A’ 2840); ~ Billings! > Vv. 
Billings, 738 App. Div. 69, 76 NYS 
628 


[a] Where the corespondent had 
failed in his defense, it was within 
the discretionary power of the court 
to award costs against him from the 
time of the service of his answer. 
Billings v. Billings, 73 App. Div. 69, 
76 NYS 628, 11 NYAnnCas 73. 

{[b] Costs in favor of corespond- 
ent.—A corespondent, who did not 
answer the complaint, but who ap- 
peared by attorney and participated 
in the action, resulting in a judgment 
of dismissal on the merits, is not en- 
titled to costs against plaintiff. 
Mehlenbacker v. Mehlenbacker, 77 
Mise. 343, 136 NYS 210. 

{c] In England the court may or- 
der the corespondent to pay the 
whole or any part of the costs where 
his misconduct is established. Whit- 
more v. Whitmore, L. R. 1 P. 25; Cod- 
rington vy. Codrington, 11 Jur. N. S. 
287; Winscom v. Winscom, 10 Jur. 
N. S. 321; Robinson v. Robinson, 78 
Dei Repa Ne sarcols 

80. Hughes v. Hughes, 44 Ala. 
698; Gray v. Gray,.15 Ala. 779), But 
see Brinckle v. Brinckle, 6 Wkly 
NC (Pa.) 205 (where a suit of the 
wife for divorce by her next friend 
was dismissed “with costs” the wife 
is primarily liable for the costs). 

81. Marshall v. Marshall, 124 Md. 
259, 92 A 531; Lonsdale v. Lonsdale, 
41 App. Div. 224, 58 NYS 532; Cal- 
houn v. Calhoun, 1. Pa.’ Co. 392: 
Hiecke v. Hiecke, 163 Wis, 171, 157 
NW 747, AnnCas1918B 497. 

[a] Carbon copies of the evidence 
furnished to defendant in a divorce 
suit are not a proper item of tax- 
able costs. Marshall v. Marshall, 124 
Md. 259, 92 A 531. 

[b] Docket fees, or other special 
fees which go to the attorneys, are 
not taxable as costs. Waters v. Wa- 
ters, 49 Mo. 385 

[ec] Interest.—A wife is not en- 
titled to interest on sums awarded 
in her favor as costs upon the first 
trial of an action for divorce, when 
the action was reversed after the 
first trial on appeal by the husband. 
Huellmantel v. Huellmantel, 124 Cal, 
583, 57 RP 582. 

[ad] Where there is neither an an- 
swer, a demurrer, nor a reply, plain- 
tiff is not entitled to costs after no- 
tice of trial. Cohen v. Cohen, 72 
Hun 393, 25 NYS 387. 

{e] Fees to be paid county at- 
torney for successfully resisting di- 
vorce suits under the statute are 
taxable as costs. Shepherd vy. Shep- 
herd, 174 Ky. 615, 192 SW 658. 

82. Springer v. Springer, 15 Pa. 
Dist. 133; Paule v. Paule, 5 Pa. Dist. 
62, 17 Pa. Co. 147; Melizet v. Melizet, 
1 Pars. Eq. Cas. (Pa.) 78; Gardner v. 
Gardner, 1 AmLReg (Pa.) 122; Van- 
riper v. Vanriper, 3 LancBar (Pa.) 
155 (where a husband seeking a di- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing the expenses of taking testimony,®* and the trav- 
eling expenses of a wife in coming from a distant 
state to be present at the trial for the purpose of 
In many states an allowance for 


identification.§* 
counsel fees and expenses of the 


eurred can be taxed as costs and included in the 
final judgment,®> while in others such an allowance 
can be made only pendente lite for the purpose of 
enabling the wife to prosecute the suit to a conclu- 


sion.8& 


[§ 489] C. Payment and Collection—1. 
The taxable costs are not payable before 


General. 
the termination of the suit.8” 


[§ 490] 2. Enforcement of Payment. The rules, 
in force in the different jurisdictions, governing the 
collection of costs, elsewhere treated,®* apply to ac- 
Thus in some jurisdictions the 
taxable costs may be collected by execution against 


tions for diyorce.®® 


vorce from his wife was required 
to pay the costs of depositions of 
physicians taken at his wife’s in- 
stance, even though he succeeded); 
Ormsby v. Ormsby, 1 Phila. (Pa.) 
578; Kendall v. Kendall, 1 Barb. Ch. 
(CN. Y.) 610; Germond vy. Germond, 1 
Paige (N. Y.) 83.. See also DeMeli v. 
DeMeli, 67 HowPr 20, 5 NYCivProc 
306 [aff 120 N. Y. 485, 24 NE 843, 
17 AmSR 660, 9 LRA 189]; Green v. 
Green, 40 HowPr (N. Y.) 465 (both 
holding that the court may make 
such an allowance to plaintiff in an 
action for a separation wherein a 
counterclaim is interposed charging 
her with adultery as will repay her 
as far as possible for the additional 
expense necessitated by preparing 
to meet such charges). 

83. Springer v. Springer, 15 Pa. 
Dist. 1383; Paule v. Paule, 5 Pa. Dist. 
62, 17 Pa. Co. 147; Howe v. Howe, 23 
Pa. Co. 363 (all holding that ex- 
penses of taking testimony may be 
allowed to the wife, including mas- 
ter’s fees and stenographer’s charg- 
es). See also Mahan v. Mahan, 10 
N. J. L. J. 142 (where the court said 
that if an order for the payment of 
master’s fees had been made it must 
be enforced); Hiecke v. Hiecke, 163 
Wis. 171, 157 NW 747, AnnCas1918B 
497 (where defendant was examined 
before a commissioner, expenses ac- 
tually incurred by the commissioner 
in such proceeding may be properly 
taxed against defendant as costs). 
But see Main v. Main, 50 N. J. Eq. 
712, 25 A 3872 (a defendant wife is 
not entitled to an allowance for sums 
paid counsel on the execution of a 
commission to take depositions on 
interrogatories); Perry v. Perry, 2 
Barb. Ch. (N. Y.) 285 (where a wife, 
after permitting a bill to be taken 
against her pro confesso, attends 
upon a reference before a master to 
take proof and cross-examine com- 
plainant’s witnesses, the expense of 
such cross-examination must be paid 
by her). 

{a] Fees of master may be taxed 
as costs, although he was not regu- 
larly appointed, where neither party 
objected. Bloom v. Bloom, 8 Pa. 
HPist/563; 22 Pa. Co._ 433; 


84 Main v. Main, 50 N. J. Eq. 712, 
25 A 372. 
85. Ill.—Dinet v. Pfirshing, 86 Ill. 


83; Armstrong v. Armstrong, 35 IIl. 
109; Duberstein v. Duberstein, 66 Ill. 
A. 579 [rev on another point in 171 
Ill. 133, 49 NE 316]. 

Ind.—McCabe v. Britton, 79 Ind. 
224 (construing a statute authorizing 
the court on decreeing a divorce 
“Tto] require the husband to pay all 
reasonable expenses of the wife,’ as 
including an allowance for her attor- 
ney’s fees); Hart v. Hart, 11 Ind. 384 
(an allowance to defend can be made 
only on a decree directly for or 
against the divorce and not on a dis- 
continuance). 

Jowa.—Main v. Main, 168 Iowa 353, 
150 NW 590. 
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suit already in- 
costs.°* 


In 


Ky.—Steele v. Steele, 119 Ky. 466, 
84 SW 516, 27 KyL 120; Burgess v. 
Burgess, 1 Duv. 287; Meyar v. Meyar, 
3 Metc. 298; Williams v. Monroe, 18 
B. Mon. 514. 

Md.—Chappell v. Chappell, 82 Md. 
647, 33 A 650; Ricketts v. Ricketts, 4 
Gill 105. 

Pa.—Springer v. Springer, 15 Pa. 


Dist. 133. 
Wash.—Thorndike v. Thorndike, 
1 Wash. T. 175. But see Prouty v. 


Prouty, 4 Wash. 174, 29 P 1049 (un- 
der the statute authorizing the court 
to impose on the husband the pay- 
ment of all reasonable expenses in- 
curred by a wife, although the other 
defendants conspired with the hus- 
band to prevent plaintiff obtaining 
alimony, an attorney’s fee cannot be 
adjudged against them). 


Wis.—Sumner v. Sumner, 54 Wis. 
642, 12 NW 21. 
[a] Amount of allowance.—(1) 


The power implies that the taxation 
shall be with reference to the value 
of the services. Main v. Main, 168 
Iowa 353, 150 NW 590. (2) The court 
has no power to enter a judgment in 
the divorce proceeding which will be 
final and conclusive between plain- 
tiff and her attorney as to an express 
agreement between them regarding 
the amount of the fee. State v. 
King’s County Super. Ct., 58 Wash. 
97, 107%-P 876. 

{b] In Illinois attorney’s fees for 
past services rendered a wife in a 
divorce proceeding which has been 
abandoned cannot be awarded. Wo- 
macks v. Womacks, 125 Ill. A. 441. 

{e] In South Dakota the husband 
may be required to pay the expenses 
of an appeal by the wife. Cameron 
v. Cameron, 30 S. D. 634, 189 NW 329. 
See also supra § 483. 

86. Lacey v. Lacey, 108 Cal. 

40 P 1056; Loveren y. Loveren, 100 
Cal. 493, 35 P 87; Mudd v. Mudd, 98 
Cal. 320, 33 P 114; Wickland v. Wick- 
land, 19 Cal. A. 599, 126 P 507; Wa- 
ters v. Waters, 49 Mo. 385; Mercer 
v. Mercer, 73 Hun 192, 25 NYS 867; 
Straus v. Straus, 67 Hun 491, 22 NYS 
567; Ward v. Ward, 22 NYS 903,23 
NYCivProc 61; Moore v. Moore, 22 
NYS 451 [aff 23 NYS 1148 mem (app 
dism 138 N. Y. 679 mem, 34 NE 373) ]; 
Williams v. Williams, 6 NYS 645 [aff 
130 N. Y. 193, 29 NE 98, 27 AmSR 
517, 14 LRA 220]; Percival v. Perci- 
val, 14 NYS 255 [aff 124 N. Y. 637 
eM 26 NE 540 mem]. See infra § 
537. 

87. State v. Bates, 5 Oh. Cir. Ct. 
18, 3 Oh. Cir. Dec. 10; Jacobs v. Ja- 
cobs, 16 Pa. Dist. 746; Goodyear v. 
Goodyear, 16 Pa. Dist. 375; Miller v. 
Miller, 1 WklyNC (Pa.) 415. 

fa] A rule of court requiring pe- 
titioner to pay the costs before entry 
of a decree in her favor is unauthor- 
ized and void. State v. Bates, 5 Oh. 
CiriGine ses, Ohi Cirzbec. 10; 

88. See Costs § 733 et seq. 

89. See cases infra this section. 

[a] Omitted costs.—Where a plain- 


45, | 


[19 C.3.}» 199 


the property,®° but ordinarily io attachment against 
the person will be awarded, or proceedings in con- 
tempt for nonpayment allowed,®! although contempt 
proceedings may be permitted under some statutes in 
some cases,?? as for instance after the return of 
an execution unsatisfied,®? or where a husband re- 
fused to obey an order of the court to pay the 


[§ 491] D. Liability for Counsel Fees—1. Lia- 
bility of Husband. At common law the husband 
was bound to furnish the wife with those things 
which were reasonably suitable and necessary to 
her fortune and station in life,®® and for that reason 
in the English courts counsel who, in good faith and 
upon probable cause, carries on or defends a wife’s 
divorce suit with her husband, was allowed to re- 
cover at law from the husband reasonable compen- 
sation for his services and expenses, whether he is 


tiff in a divorce suit is directed to 
pay costs, the payment of a bill of 
costs omitting a portion of the costs 
does not bar a recovery of the omit- 
‘ted costs. Marshall v. Marshall, 124 
Md. 259, 92 A 531. 

[b] Attorney’s claim.—Where a 
wife, after issue had been joined in 
an action hy her for separation, re- 
turned to live with her husband, any 
claim of her attorney against the 
husband for fees of costs which he 
had been ordered to pay must be en- 
forced by the attorney in his own 
behalf by noticing his motion or by 
suit to enforce his claim. Chase v. 
Chase, 29 Hun (N. Y.) 527 [rev 65 
HowPr 306]. 

90. Hoedt v. Hoedt, 60 Pa. Super. 
5; Gaul v. Hartman, 24 Pa. Dist. 977; 
Fletcher v. Fletcher, 7 Pa. Dist. 476, 
20 Pa. Co. 647; Blane v. Blane, 7 Pa. 
Dist, 3817, 20) Pas Cor 543) Harterivs 
Harter, 4 Pa. Dist. 211. 

91. Lankford y. Lankford, (Ky.) 
117 SW 962; Shepard v. Shepard, 99 
App. Div. 308, 90 NYS 982; Branth v. 
Branth, 59 Hun 623, 13 NYS 360, 20: 
NYCivProc 383; Weill v. Weill, 10 
NYS 627, 18 NYCivProc 241; Mer- 
rington y. Merrington, 12 Pa. Dist. 
364; Blane v. Blane, 7 Pa. Dist. 317, 
20 Pa. Co. 548; Maher v. Maher, 21 
Pa. Co. 562 [dist Grove’s App., 68 Pa. 
143; Wallen v. Wallen, 11 Pa. Co. 41; 
Calhoun y. Calhoun, 6 Pa. Co. 177; 
Mann v. Mann, 7 WklyNC (Pa.) 507, 
upon the ground that such cases re- 
ferred to the power of the court to 
enforce an interlocutory order and 
not a final decree]. 

92. Ballard v. Caperton, 2 Metce. 
(Ky.) 412; Letts v. Letts, 85 N. J. Ea. 
407, 96 A 887; Pritchered v. Pritch- 
ered, 4 AbbNCas (N. Y.) 298. See 
also Costs § 737 et seq. 

[a] The Pennsylvania statute (1) 
authorizing courts to enforce their 
decrees in divorce cases by attach- 
ment against the person of defend- 
ant is limited in its application to 
decrees in divorces a mensa et thoro. 
Phils Ebilt or PamDist- a toomcon ba. 
Co. 422; Uhrich v. Uhrich, 4 Pa. Co. 
138. (2) Nor will an attachment is- 
sue against a defendant for the pay- 
ment of costs without an explicit al- 
legation that he is of sufficient abil- 
ity to pay them. Fletcher v. Metch- 
er, 1 Pa, Dist) 4765520, Pa. "Co. 647; 

93. Pritchard v. Pritchard, 4 Abb 
NCas (N. Y.) 298. 

94. Ballard v. Caperton, 2 Metce. 
(Ky.) 412. See also Smith v. Smith, 
35 Hun 3878 [aff 99 N. Y. 639 mem 
(where, after suit had been begun 
for a separation, the parties made an 
agreement whereby the wife was to 
return to her husband and he was to 
pay the costs, and after her return 
he served a verified answer and re- 
fused to pay them, the court upon 
her application could compel defend- 
ant to pay costs as fixed by the 
court). 

95. Wick v. Beck, 171 Iowa 115, 
1538 NW 836, LRA1915F 1162. 
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\4 FIRST NATIONAL BANK BLDG. 
ecessfwl orGiiCAGM@ithough some American cases 
ilow the English rule,®” it has been said that the 
authorities on this question ‘‘are, in every form of 
conflict, resulting in nothing which may be deemed 
By the weight of au- 
thority and the better reasoning the husband is not 


an American doctrine.’’ 9 


liable, as upon implied contract, to 


96. Rice v. Shepherd, 12 C. B. N. 
S. 332, 104 ECL 332, 142 Reprint 
1171; Ottaway v. Hamilton, 3 C. P. D. 
393; Brown v. Ackroyd, 5 EH. & B. 819, 
85 ECL 819, 119 Reprint 686; Stocken 
Va eattrick, 29) day i Repo N. Sz 507; 
McDougall v. Campbell, 41 U. C. Q. B. 
332 [app dism 14 CanLJ 213]. But 
see Magurn v. Magurn, 10 Ont. Pr. 
570 (were it was questioned wheth- 
er, Owing to the altered status of 
married women, the reason for such 
payment has not ceased). 

[a] In British Columbia where a 
suit for a divorce is taken by a wife 
against a husband and the charges 
therein made have substance and the 
costs are reasonably incurred, then, 
even though the wife proves unsuc- 
cessful, it is just that the costs of 
her solicitor and counsel should be’ 
paid by the husband. Vernon vy. Ver- 
non, 6 WestWkly 1047. 

97. Sprayberry v. Merk, 30 Ga. 81, 
76 AmD 637 [dist Glenn vy. Hill, 50 
Ga. 941; Gossett v. Patten, 23 Kan. 
340; McCurley v. Stockbridge, 62 Md. 
422, 426, 50 AmR 229; Bord v. Stubbs, 
22 Tex. Civ. A. 242, 54 SW 6338; Cec- 
cato v. Deutschman, 19 Tex. Civ. A. 
434, 47 SW 739; McClelland v. Mc- 
Clelland, (Tex. Civ. A.) 87 SW 350. 

“The principle of the English de- 
cisions would seem to be more in con- 
sonance with our own practice, and 
we shall therefore follow them.” Mc- 
Curley v. Stockbridge, supra. 

98. Naumer v. Gray, 28 App. Div. 
529, 530, 61 NYS 222. 

99. Ala.—Pearson v. Darrington, 
32 Ala. 227. 

Ark.—Kincheloe v. Merriman, 54 
Ark. 557, 16 SW 578, 26 AmSR 19. 

Conn.—Shelton v. Pendleton, i8 
Conn, 417. 

Ill.— Dow v. Eyster, 79 II11..254. 

Ind.—McCullough y. Robinson, 2 
Ind. 630. 

Iowa.—Johnson v. Williams, 3 
Greene 97, 54 AmD 491. 

Ky.—Williams v. Monroe, 18 B. 
Mon. 514. 

Mass.—Shannon y. Shannon, 2 
Gray 285: Coffin v. Dunham, 8 Cush. 
404, 54 AmD 769. 

Mo.—lIsbell v. Weiss, 60 Mo. A. 54. 

Nebr.—Yeiser vy. Lowe, 50 Nebr. 
810, 69 NW 847. 

N. H.—Morrison v. Holt, 42 N, H. 


478, 80 AmD 120. 

N. Y.—Steuer v. Hart, 175 App. 
Div: 829, 162 NYS 489; Phillips v. 
Simmons, 11 AbbPr 287, 20 HowPr 
342. 

Ea coal v. Goodenow, Wright 

Pa.—Smyth v. Meeham, 26 Pa, 
Dist. 410. 

Tenn.—Thompson vy. Thompson, 3 
Head 527. 

Vt.—Wing v. Hurlburt, 15 Vt. 667, 
40 AmD 695. i 


: W. Va.—Peck v. Marling, 22 W. Va. 
08. 

Wis.—Clarke v. Burke, 65 Wis. 359, 
27 NW 22, 56 AmSR 631. 

fa] In Louisiana (1) the fee of 
the attorney of the wife, who has 
successfully prosecuted to judgment 
a suit for separation from bed and 
board and separation of property 
against her husband, is a just and 
valid charge against the community, 
and may. be recovered on a quantum 
meruit. Benedict v. Holmes, 104 La. 
528, 29 S 256. (2) But otherwise if 
the community has not been benefited 
by the services rendered. Hosteller’s 
Suce., 128 La. 468, 54 S 961; Tucker 
v. Carlin, 14 La. Ann. 734. 

[b] In Iowa (1) to entitle an at- 
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shown that the 


pay for services | instituting the 
torney to recover for services ren- 
dered the wife in divorce proceedings, 
it must appear that such services 
were necessary for the protection of 
the wife. Maddy v. Prevalsky, 178 
Iowa 1091, 160 NW 762, LRA1917C 
335; Wick v. Beck, 171 Iowa 115, 153 
NW 836, LRA1915F 1162. (2) Hence 
the husband is not liable for the 
wife’s attorney’s fees in prosecuting 
an action’ for divorce against him 
where it does not appear that her 
charges are true. Stockman v. Whit- 
more, 140 Iowa 378, 118 NW 403; 
Wald v. Wald, 124 Iowa 183, 99 NW 
720; Sherwin v. Maben, 78 Iowa 467, 
43 NW 292. (3) Or where the wife 
dismisses her suit at the husband’s 
solicitation without her attorney’s 
consent. Gordon v. Brackey, 143 
Iowa 102, 120 NW 83, 186 AmSR 751. 

[e] In Kentucky wken a wife has 
not means to pay the expenses of 
prosecuting a divorce suit, the hus- 
band is liable for her attorney’s fees, 
although she was ai fault. Shepherd 
v. Shepherd, 174 Ky. 615, 192 SW 
658; MecMakin vy. McMakin, 87 SW 
1140, 27 KyL 1211. See also Edleson 
v. Edleson, 173 Ky. 252, 190 SW 1083 
(under the statute). 

{d] In South Dakota a husband is 
not liable to an attorney in a suit 
by his wife for divorce, dismissed 
before an allowance had been made. 
eee v. Swenson, 22 S. D. 74, 115 NW 
Os 

fe] In Texas the husband is lia- 
ble for reasonable counsél fees for 
services rendered to his wife in a 
suit against him for divorce on the 
ground of cruelty and for the recov- 
ery of property which she has caused 
to be dismissed, if it appears that the 
suit was brought in good faith on 
her part and on the part of her at- 
torneys, and that the facts alleged in 
her petition were probably true and 
constituted such cruelty as rendered 


cohabitation insupportable, and the 
attorneys are not required to show 
that the suit was necessary for the 
protection of her personal safety and 
for the preservation of her property 
rights. Hicks v. Stewart, 53 Tex. 
Civ. A. 401, 118 SW 206. 

{f{] In Washington a husband is 
not liable for attorney’s fees incurred 
by the wife in a divorce suit which 
is settled and dismissed before trial. 
Humphries vy. Cooper, 55 Wash. 376, 
104 P 606, 133 AmSR 1036. 

1. Conn.—Cooke vy. Newell, 40 
Coun. 596. 

Hawaii—vVivas v. Kauhimahu, 19 
Hawaii 463. 

Ind.—McCullough v. Robinson, 2 
Ind. 630. 

Me.—Meaher v. Mitchell, 112 Me. 
416, 92 A 492, LRA1915C 467, Amn 
Casi917A 688. 

Mass.—Shannon vy. Shannon, 2 Gray 
285; Coffin v. Dunham, 8 Cush. 404, 
54 AmD 769. 

N. H.—-Ray v. Adden, 50 N. H. 82, 
9 AmR 175; Morrison vy. Holt, 42 N. H. 
478, 80 AmD i120. 

N. J.—Westcott v. Hinckley, 56 N. 
Je dio 343, 295A 54. 

N. Y.—Turner v. Woolworth, 153 
App. Div. 293, 137 NYS 1071; Naumer 
v. Gray, 28 App. Div. 529, 51 NYS 
222, 5 NYAnnCas 292. 

Oh.—Sherer v. Price, 3 Oh. Cir. Ct. 
10%, 2 Oh. Cir Dec. 6h: 

Vt—Wing v. Hurlburt, 15 Vt. 607, 
40 AmD 695. 

{a] In Iowa the husband is liable 
for the attorney’s fees of a wife in 
defending an action for divorce 
brought by him only when it ap- 
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rendered the wife either in prosecuting ®? or de- 
fending} a suit for an absolute divorce; but where 
the action is for a separation the services rendered 
in her behalf are necessaries for which the husband 
should be held lable.? 


In any event it must be 
wife had a reasonable cause for 
suit.2 However, this matter is 


pears that such services were neces- 
sary to establish her innocence. Read 
v. Dickinson, 151 Iowa 369, 130 NW 
160; Sherwin v. Maben, 78 Iowa 467, 
43 NW 292; Clyde v. Peavy, 74 Iowa 
47, 86 NW 888; Preston v. Johnson, 
65 Iowa 285, 21 NW 606; Porter v. 
Briggs, 88 Iowa 166, 18 AmR 27; 
Johnson y. Williams, 3 Greene 97, 54 
AmD 491. 

{b] In Kentucky the husband is 
liable for the wife’s attorney’s fee, in 
an action for divorce brought by him, 
if the wife has not ample estate to 
pay the costs, although he was suc- 
cessful in the action, and although 
the wife was not free from fault. 
Steele v. Steele, 119 Ky. 466, 84 SW 
516, 27 Kyl 129; Turner v. Turner, 62 
SW 1022, 23 KyL 3870. 

[c] In Missouri the husband is li- 
able for his wife’s attorney’s fee 
in defending an unjust divorce suit, 
but the liability is enforceable only 
as alimony and will not sustain an 
independent suit. Hamilton v. Salis- 
bury, 1338 Mo. A. 718, 114 SW 5638. 

[ad] Death of wife pending appeal. 
—Allowance of counsel fees to wife’s 
counsel for defending the suit should 
be denied where pending the appeal 
the suit had abated by the wife’s 
death, although the right to apply 
for such counsel fees had been ex- 
pressly reserved at the time of a 
prior application. Seibert v. Seibert, 
(N. J.) 86 A 535. 

[e] Power of the court to appoint 
a solicitor on behalf of defendant in 
an uncontested divorce case gives it 
implied power to compel his compen- 
sation by the husband, at least where 
the decree is against the petitioner 


husband. Johns v. Johns, 80 N. J. 
IDOE Asner) halal 
2. Md.—McCurley v. Stockbridge, 


62 Md. 422, 50 AmR 229. 

N. H.—Morrison v. Holt, 42 N. H. 
478, 80 AmD 120. 
N. Y.—Naumer y. Gray, 28 App. 
Div. 529, 51 -NYS 222, 5. NY Ann€as 
292; Wood v. Wood, 30 Mise. 50, 62 
NYS 854; Hays v. Ledman, 28 Misc. 
575, 59 NYS 687; Glaze v.. Hauser, 154 
NYS 1074; Hauser v. Hauser, 154 
NYS 1072 [aff 162 NYS 1122 mem]. 

W. Va.—Peck vy. Marling, 22 W. 
Va, 708. 

Ont.—McDougall v. Campbell, 41 U. 
Cc. Q. B. 332 [app dism 14 CanLJ 213]. 

[a] A wife, after separation, who 
hag paid out of the alimony received 
attorneys for their services in pro- 
curing an increase of alimony is not 
entitled to recover the amount paid 
from her husband. Glaze v. Hauser, 
154 NYS 1074 [aff 162 NYS 1122 


mem]; Hauser y. Hauser, 154 NYS 
1072. 
[b] As for a necessary furnished 


the wife, her attorney ir a meritori- 
ous separation suit may recover of the 
husband for services rendered her in 
the suit. Cohn v. Howe, 156 NYS 448. 

{[c] Complaint of attorney did not 
state cause of action against hus- 
band for value of services rendered 
wife in. Steuer v. Hart, 175 App. Div. 
829, 162 NYS 489. 

{d] Proof of necessity.—An attor- 
ney, suing one for legal services ren- 
dered his wife in a separation suit, 
as for a necessary furnished her, 
cannot make the necessary proof of 
reasonable value by an order in the 
separation suit for payment by the 
husband, Cohn y. Howe, 156 NYS 448. 

3. Stockman v. Whitmore, 140 
Iowa 378, 118 NW 403; Sherwin v. 
Maben, 78 Iowa 467, 48 NW 292; 
Preston v. Johnson, 65 Iowa 285, 21 


§§ 491-495] DIVORCE 
the subject of statutory regulation in’ many 
states.* 


[§ 492] 2. Liability of Wife. While at common 
law a wife’s contract to pay an attorney a certain 
sum to prosecute or defend a suit for divorce is void 
because of her coverture,® the wife has generally 
been relieved of her common-law disabilities by the 
So that now a con- 
tract made by a wife for the payment of an attorney | 


statutes of the several states.® 
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for services in respect to the prosecution or defense 


of a suit for divorce can generally be enforced 


rule.’ 
[§. 493] 


against her,’ provided the construction of the par- 
ticular statute will justify the operation of such a 


E. Security for Costs. Whether a di- 
voree suit may be prosecuted without security for 
costs being given depends upon the statute in the 
state where the suit is brought.® 


XX. ALIMONY AND ALLOWANCES 


[$ 494] A. In General—1. Definition. Alimony 
in a general sense means the allowance required by 
law to be made to a wife out of her husband’s estate 
for her support, either during a matrimonial suit 


NW 606; McCurley v. Stockbridge, 62 
Md. 422, 50 AmR ; Naumer v. 
Gray, 28 App. Div. 529, 51 NYS 222. 
See also Bord v. Stubbs, 22 Tex. Civ. 
A. 242, 54 SW 663 (holding that in 
an action to recover for legal serv- 
ices rendered the wife in divorce pro- 
ceedings, plaintiff need not show that 
Such proceedings were necessary for 
the legal protection of the wife, but 
may recover if he shows that there 
was probable cause for divorce). 

{a] An examination of the cases 
cited in support of the doctrine that 
the husband is not liable for such 
services will show that they are 
nearly all actions for absolute di- 
voree, and proceed on the ground 
that the purpose of the action was 
a dissolution of the marital relation- 
ship. Naumer v. Gray, 28 App. Div. 
529, 51 NYS 222. 


4 See statutory prcevisions; and 
Wills v. Wills, 168 Ky. 35, 181 SW 
619 (construing St. §§ 900, 2123); 


Baldwin v. Baldwin, 6 Gray (Mass.) 
341 (construing St. [1851] ¢ 82 § 1; 
Stes Doe aC ls Snes) = CALLEN neV. 
Badgeley, 195 Mich. 414, 168 NW 33 
(construing Comp. L. § 8628); Bord v. 
Stubbs, -22 Tex. Civ. A, 242, 54 SW 
633 (construing Rev. St. art 2970); 
Clarke v. Burke, 65 Wis. 359, 27 NW 
22, 150 AmR 631 (construing Rev. 
St. § 2361). 

[a] County attorney cannot con- 
tract for.or be paid any fee in an 
action for divorce other than that 
prescribed by St. § 2119, making it 
his duty to resist the granting of all 
divorces. Shepherd v. Shepherd, 174 
Ky. 615, 192 SW 658. 

[b] Recovery from wife after al- 
lowance.—Allowance to the wife in a 
divorce suit on account of attorney’s 
fees under Comp. L. § 8628, does not 
prevent the attorney from recover- 
ing the reasonable value of his serv- 
ices from the wife. Culley v. Badg- 
ley, 195 Mich. 414, 163 NW 33, LRA 
1917F 359. 

5. Putnam v. Tennyson, 50 Ind. 
456; Cook v. Walton, 38 Ind. 228; Mu- 
sick v. Dodson, 76 Mo. 624, 43 ‘AmR 
780; Wilson v. Burr, 25 Wend. GN Yes) 
386. 

6. See Husband and Wife [21 Cyc 
1144 

18 e Mich.—Culley v. Badgley, 195 
Mich. 414, 163 NW 33, URA1917F 
359; Wolcott v. Patterson, 100 Mich. 
227, 58 NW 1006, 43 AmSR 456, 24 
LRA 629. 

noe —Hall v. Hall, (A) 179 SW per: 

M.—Lamy v. Catron, 5 N. 
373, “23 P 7738. 

Tex.—Hicks v. Stewart, 53 Tex. Civ. 
A. 401, 118 SW 206 (jointly liable 
with the husband). 

Wash.—Humphries v. Cooper, 55 
Wash. 376, 104 P 606, 133 AmSR 1036. 

RY. Va.—Peck v. Marling, 22 W. Va. 


70 

Tal A wife may stipulate that her 
attorney shall look to any alimony 
recovered for his, compensation. 
Hamilton v. Salisbury, 133 Mo. A. 718, 
114 SW_ 563. 

{b] Thus under a statute author- 
izing a married woman, when living 
apart from her husband, “[to] carry 


on any trades or business,” she is lia- 
ble in assumpsit for an attorney’s 
services rendered in obtaining a di- 
vorce, when based on abandonment 
by the husband, but not when based 
on his cruelty, as in that case the 
husband could be sued. Peck v. 
Marling, 22 W. Va. 708. 

[c] Where a wife has a separate 
estate of her own, she may charge 
such estate with necessary solicitor’s 
fees to enable her to prosecute or de- 
fend a divorce suit. Lamy v. Catron, 
5 IN. Me 3873, 23-P-0.73- 

8. See statutory provisions; and 
Whipple v. Giles, 55 N. H. 139 (@ 
statute authorizing a married woman 
to contract and sue and be sued in 
respect to her Separate estate as if 
she were unmarried Gces not author- 
ize her to make a contract with an 
attorney for services in prosecuting a 
libel for divorce). 

{a] A separation agreement, un- 
der the Kentucky statute providing 
that, if either party sues for di- 
vorcee, complainant shall pay costs, 
cannot be construed to impose on the 
wife the attorney’s fees of the hus- 


band. Marvel v. Marvel, 168 Ky. 601, 
174 SW 27%. 
9. See Costs § 464 et seq. See 


also Moon v. Moon, 43 N. J. Eq. 403, 
3 A 350 (a court of chancery may re- 
voke an order allowing a husband 
to prosecute a@ suit for divorce in 
forma pauperis); Pomeroy v. Pomc- 
roy, 1 Johns. Ch. CNe ys) 606 ‘Con -2 
bill for divoree on the ground of 
adultery, defendant is not entitled to 
security for costs, although the bill 
contains also a charge of cruelty, 
since the statute applies only to ac- 
tions for divorce from bed and 
board); Goodyear v. Goodyear, 16 Pa. 
Dist. 375 (court may require respond- 
ent husband to give security for 
costs); Calhoun v. Calhoun, 1 Pa. Co. 
392; Calhoun v. Calhoun, 18 WklyNC 
(Pa.) 428 (a respondent cannot in 
general be compelled to secure costs 
of a master and prothonotary in tak- 
ing his testimony in defense of the 
charge, where libelant has secured 
such costs for the taking of testi- 
mony in her behalf); McElhinney v. 
McElhinney, 13 WklyNC (Pa.) 194 
(when libelant and her next friend 
are not residents, and neither has 
property in the state, and respondent 
will resist the libel, libelant must 
give security for costs); Hawkins v. 
Hawkins, 4 Sneed (Tenn.) 105 (hold- 
ing that Acts [1835-1836] c 26 § 3, 
authorizing a wife to exhibit a bill 
for divorce in her own proper per- 
son, repeals Acts [1831] c¢ 20, pro- 
hibiting the issuance of process on 
the application of a woman for di- 
vorce without bond and good security 
for costs). 

{a] An order restraining defend- 
ant from disposing of his property 
may be granted without the giving 
of an undertaking. In re Mitchell, 1 


Kan. 6438. 
dene: U. S.—In re Le Claire, 124 Fed. 


Cal—Ex p. Spencer, 83 Cal. 460, 
23 P 395, 17 AmSR 266; Robinson v. 
Robinson,.79 Cal. 511, 21 P 1095. 


or at its termination, where the fact of marriage is 
established and she proves herself entitled to a sep- 
arate maintenance,?° 

[§ 495] 2. Classification and Distinctions. 


Ali- 


Conn.—Lyon y. Lyon, 21 Conn. 185. 

Ga.—Odom v. Odom, 36 Ga, 286. 

Hawaii.—Correra v. Correra, 19 Ha- 
wali 326. 

Ill.—Adams v. Storey, ‘135 Ill. 448, 
26 NE 582; 25 AmSR 392, 11 LRA 
790; Lennahan Vv. O’Keefe, LOT nN. 
620; Stillman vy. Stillman, 99 Ill. 196, 
39 AmR 21; Newman v. Newman, 69 
Ill. 167; Wheeler v. Wheeler, 18 Ill. 
39; Rush vy. Flood, 105 Ill. A, 182. 

; Ind.—Kinney v. Kinney, 1 Blackf. 

81. 

Iowa.—Martin v. Martin, 65 Iowa 
255, 21 NW 595: O’Hagan v. O’Hagan, 
4 Iowa 509; Jolly v. Jolly, 1 Iowa 9; 
Russell v. Russell, 4 Greene 26, 61 
AmD 112. 

Ky.—Muir v. Muir, 92 SW 314, 28 
KyL 1355, 4 LRANS 909; Wooldridge 
v. Lucas, 7 B. Mon. 49; Maguire v. 
Maguire, 7 Dana 181. 

Me.—Chase v. Chase, 55 Me. 21. 

Md.—Polley v. Polley, 128 Md. 60, 
97 A 526; Emerson v. Emerson, 120 
Md. 584, 87 A 1033; Keerl v. Keerl, 34 
Md. 21; Wallingsford v. Wallingsford, 
6° Harr. & J. 485; Jamison v. Jamison, 
4 Md. Ch. 289. 

Mass.—Brown v. Brown, 222 Mass. 
415, 111 NE 42; Burrows v. Purple, 
107 Mass. 428; Holbrook v. Comstock, 
16 Gray 109. 

Mich.—Kiplinger v. Kiplinger, 172 
Mich. 552, 138 NW 230; Bialy v. Bia- 
ly, 167 Mich. 559, 133 NW 496, Ann 
Cas1913A 800. 

Mo.—Waters v. Waters, 49 Mo. 385; 
Anderson v. Norvell-Shapleigh Hard- 
ware Co., 134 Mo. A. 188, 113 SW 733; 
Dawson v. Dawson, 37 Mo. A. 207. 

Nebr.—Greene v. Greene, 49 Nebr. 
546, 68 NW 947, 59 AmSR 560, 34 
LRA 110. 

N. H.—Wallace v. Wallace, 75 N. 
H,. 217, 72 A 1033; Scheafe v. Scheafe, 
24 N. H., 564; Parsons v. Parsons, 
9 N.. EE 6309, 32 Am D: 362: De 

N. J.—Calame v. Calame, 25 N. J. 
Eq. 548. 

N. Y.—Romaine v. Chauncey, 129 
N. Y. 566, 29 NE 826, 26 AmSR 544, 
14 LRA 712; Burr v. Burr, HONE GUD PAD 

N. C.—Taylor We. Tayilor~ 93 ENG. 
418, 53 AmR 460; Miller v. Miller, 75 
N.C. 70; Rogers v. Vines, 28 N. C. 


Oh.—Pretzinger v. Pretzinger, 45 
Oh. St. 452, 15 NE 471; Cox v. Cox, 
19 Oh. St: 502; 2 AmR 4154" Piatt vi 
Piatt, 9 Oh. 37; Knestrick v. Knes- 
trick, 20;@h2.Cirg.Ce Ns. Sao: 

Okl.—Davis v. Davis, 161 P 190; 
Poloke v. Poloke, 37 Okl. 70, 130 P 
535, AnnCas1915B 798. ¥ 
ger dae v. Clark, 6 Watts & S. 

Tenn.—White v. Bates, 89 Tenn. 
570;, 15. SW 651. 

Vt.—Stearns v. Stearns, 66 Vt. 187, 
28 A 875, 44 AmSR 836; Andrew v. 
Andrew, 62 Vt. 495, 500, 20 A 817. 

Va.—Francis v. Francis, 31 Gratt. 
(72 Va.) 283; Bailey v. Bailey, 21 
Gratt. (62 Va.) 48. 

Wis.—Brenger v. Brenger, 142 Wis. 
26, 125 NW 109, 185 AmSR 1050, 26 
LRANS 387, 19 AnnCas 1136; Camp- 
bell v. Campbell, 37 Wis. 206. 

See also cases infra this section. 

[a] “Alimony” may be defined as 
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mony is either temporary, which is payable during 
the pendency of the suit, or permanent, which is 
payable after the termination of the suit during the 


joint lives of the parties.1? 


Temporary alimony,!” strictly speaking, is that 
allowance which the husband may be compelled, pen- 
dente lite, to pay his wife, who prosecutes a suit for 
divorce or separation, or defends and answers 
where the proceedings are instituted by him. 
allowance to cover the wife’s expenses in prosecut- 
ing or defending an action for divorce or alimony 


is sometimes included within the 


term ‘‘temporary alimony’’;'* but this allowance 
usually is known as ‘‘suit money.’’*5 An allowance 


the allowance which the husband is 
compelled to pay for his wife’s main- 
tenance while she is living apart 
from him or after she has been di- 
voreed. Gilbert v. Hayward, 37 R. I. 
308,92 A 625, 627. 

Alimony to husband see infra § 
497. 


11. Bowman vy. Worthington, 24 
Ark. 522; Soule v. Soule, 4 Cal. A. 97, 
87 P 205; Odom v. Odom, 36 Ga. 286; 
Davis v. Davis, (Okl.) 161 P 190. 

12. Allowance of: 

Counsel fees and expenses see infra 

§ 5387 et seq. 2 
Temporary alimony see infra. § 498 

et seq. ; 

13. Ala.—Brady v. Brady, 144 Ala. 
414, 39 S 237. 

Ark.—Bowman v. Worthington, 24 
Ark. 522. ; 

Ce elt v. Galland, 38 Cal. 


qld Day v. Day, 15 Ida. 107, 96 P 
Ill.—Thomas vy. Thomas, 109 Ill. A. 


352. 
Iowa.—Simpson vy. Simpson, 91 
Iowa 42435, 59 NW .22; Doolittle v. 


Doolittle, 78 Iowa 691, 43 NW 616, 6 
LRA 187; Dayton v. Drake, 64 Iowa 
714, 21 NW 158. 

N. J.—Perkins v. Perkins, 42 A 336. 

Okl.—Gundry v. Gundry, 11 Okl. 
426, 68 P 509. 

See also Warne v. Warne, 36 S. D. 
5738, 156 NW 60 (‘“alimony” in its 
strictly legal sense relates to provi- 
Sions made pendente lite). 

[a] Itis not a debt due from the 
husband to the wife. It is simply 
a provision made by law, in appro- 
priate cases, to enable the wife to 
support herself and defend her rights 
in a suit for divorce against her hus- 
band or in a suit of a similar nature 
by him against her. Johnson  v. 
Johnson, (Tenn. Ch.) 49 SW 305. 

{[b] It is founded upon the mari- 
tal obligation to support and main- 
tain, and is awarded by the court in 
enforcement of this obligation and 


duty. Shepard v. Shepard, 99 App. 
Div. 308, 90 NYS 982. 
[e] Temporary alimony differs 


from permanent alimony in that it 
is awarded during the pendency of 
the action of divorce for the wife’s 
immediate needs, rather than at the 
end of the action for the wife’s fu- 
ture needs. Soule v. Soule, 4 Cal. A. 
WS isk, 200. 

14. Streitwolf v. Streitwolf, 58 
N. J. Eq. 570, 43 A 904, 45 LRA 842. 
See Rast v. Rast, 113 Ala. 319, 322, 
21 S 34 (solicitor’s fees ‘‘may be re- 
garded as a part of her temporary 
alimony”’); Stallings v. Stallings, 127 
Ga. 464, 469, 56 SE 469, 9 LRANS 
593 (“what is sometimes called ‘suit 
money’ for the wife ...so far as 
divorce and alimony cases are con- 
cerned, is now treated in Georgia as 
part of the alimony allowed, rather 
than as a separate matter’). 

{al Alimony pendente lite has 
been held to include suit money or 
allowances made to the wife for the 
payment of counsel fees and ex- 
penses of the litigation. Waters v. 
Waters, 49 Mo. 385. See infra § 537 


DIVORCE 


13 


An | from the bonds 


meaning of the 


et seq. 

15. Brown vy. Brown, 135 Mich. 
141, 97 NW 396; Motley v. Motley, 93 
Mo. A. 473, 67 SW 741; Kiser v. Kiser, 
108 Va. 730, 62 SE 9387. See infra § 
537 et sey. 

{a] “Alimony, as distinguished 
from suit money, is founded on the 
duty of the husband to maintain the 
wife and it is the duty of the judi- 
ciary to enforce this duty in a proper 
case.” Motley v. Metley, 93 Mo. A. 
473, 481, 67 SW 741. To same effect 
Dawson vy. Dawson, 37 Mo. A. 207. 

{b] A statute allowing “alimony” 
and “counsel fees” has been held not 
to include suit money. Hart v. Hart, 
SIE COLOR soo nol eoo. 

{c] In England the allowance is 
usually termed “costs.” Bird v. Bird, 
1 Lee Eccl. 572; Fitzgerald v. Fitz- 
gerald, 1 Lee Eccl. 649; Weber v. 
Weber, 1 Swab. & Tr. 219. 

16. Streitwolf v. Streitwolf, 58 N. 
J. Eq. 570, 43 “A 904, 45 LRA 842. 

17. Allowance of permanent ali- 
mony see infra § 565 et seq. 

18. Johnson vy. Johnson, 57 Kan. 
343, 46 P 700; Brown v. Brown, 135 
Mich. 141, 97 NW 396; Henderson v. 
Henderson, 37 Or. 141, 60 P 597, 61 P 
136, 82 AmSR 741, 48 LRA 766. 

{a] Similar definitions—Bowman 
v. Worthington, 24 Ark. 522; "Lyon 
v. Lyon, 21 Conn. 185; Alexander vy. 
Alexanders 13 Apps CDS Ciao ann ao 
LRA 806; Sanchez v. Sanchez, 21 Fla. 
346; Nobrega v. Nobrega, 13 Hawaii 
654; Adams v. Storey, 135 Ill. 448, 
26 NE 582, 25 AmSR 392, 11 LRA 
790; Stillman v. Stillman, 99 Ill. 196, 
39 AmR 21; Newman v. Newman, 69 
Ill. 167; Wheeler v. Wheeler, 18 Ill. 
39; Rush v. Flood, 105 Ill. A. 
Kinney v. Kinney, 1 Blackf. 


481: Smith v. Smith, 35 Ind. A. 610, 
74 NE 1008; Rariden v. Rariden, 33 
Ind. A. 284, 70 NE 398, 104 AmSR 
276; O’Hagan v. O’Hagan, 4 Iowa 


509: Woolridge v. Lucas, 7 B. Mon. 
(Ky.) 49; Lockridge v. Lockridge, 3 
Dana (Ky.) 28, 28 AmD 52; Chase v. 
Chase, 55 Me. 21; Keerl v. Keerl, 34 
Md. 21; Crane v. Meginnis, 1 Gill & J. 
(Ma.) 474, 19 AmD 237; Wallingsford 
v. Wallingsford, 6 Harr. & J. (Md.) 
485; Jamison v. Jamison, 4 Md. Ch. 
289; Graves v. Graves, 108 Mass. 314; 
HoJbrook v. Comstock, 16 Gray 
(Mass.) 109; Crews v. Mooney, 74 
Mo. 6; Anderson vy. Norvell-Shapleigh 
Hardware Co., (Mo. A.) 113 SW 733; 
Dawson v. Dawson, 37 Mo. A. 207; 
Greene v. Greene, 49 Nebr. 
NW 947, 59 AmSR 560, 34 LRA 110; 
Calame vy. Calame, 25 N. J. Eq. 548; 
Taylor, Vv. aylor,. 93s Ne Cal 4bon aos: 
AmR 460; Miller v. Miller, 75 N. C. 
701; Pretzinger v. Pretzinger, 45 Oh. 
St. 452, 15 NE 471, 4 AmSR 542; 
White v. Bates, 89 Tenn. 570, 15 SW 
651; Francis v. Francis, 1 Gratt. (42 
Va.) 283; Martin v. Martin, 33 W. Va. 
695, 11 SE 12; Blake v. Blake, 68 Wis. 
303, 32 NW 48; Bacon v. Bacon, 43 
Wis. 197; Wheeler v. Wheeler, 17 
Ont. Pr. 45; Keith v. Keith, 25 Grant 
Ch.3CU. Certo: 

{b] “Maintenance” and ‘“perma- 
nent alimony” are synonymous terms, 


!and mean an allowance in money to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


bed and board.'® 
to cases of divorce from bed and board,?° and this 
was because its purpose always has been to enforce 
the duty of support owed by the husband to the 
wife,2? and as formerly a divorce from the bonds 


[§ 495 


for the support of children pending an action for 
divorce has been classed as alimony.’® 

Permanent alimony, in its strict sense,’7 may be 
defined to be an allowance which a court compels 
a husband to pay to a wife for her support and 
maintenance where there exists between them a le- 
gal separation or divorce.’® 
as used in this definition, includes both a divorcee 


The word ‘‘divoree,’’ 


of matrimony and a divorce from 
Originally alimony was confined 


be recovered on a decree of a divorce, 
from the party in fault for the sup- 
port of the innocent party. Huffman 
Vo chiutiman, 47 Or (610,.36 593, tae 
AmSR 9438. 

{c] Like the alimentum of the 
civil law from which the word “ali- 
mony” was evidently derived, it re- 
spects a provision for food, clothing, 
and habitation, or the necessary sup- 
port of the wife after the marriage 
bond has been severed. Romaine vy. 
Chauncey, 129 N. Y. 566, 29 NE 826, 
26 AmSR 544, 14 LRA 712. 

{d] “Permanent allowance.”—Un- 
der some statutes there is no such 


thing as permanent alimony. It is 
“allowance” or “permanent allow- 
ance” for maintenance. Ex p. Spen- 


cer; 83 Cal, 460, 23 P 395, 17 AmSE 
266; Romaine v. Chauncey, 129 N. Y. 
566, 29 NE 826, 26 AmSR 544, 14 
LRA 712; Warne v. Warne, 36 S. D. 
573, 156 NW 60. 

19. See cases supra note 18. 

[a] In New Hampshire the term 
“alimony,” as used in the constitu- 
tion and statutes, means that provi- 
sion or allowance which is made to 
a wife on a divorce from the bonds 
of matrimony, and does not embrace 
other classes of cases, as is some- 
times the fact in the English. prac- 
tice. Wallace v. Wallace, 74 N. H. 
256, 67 A. 580, 18 AnnCas 293; Sheafe 
v. Sheafe, 24 N. H. 564. 

20. Ala.—Smith v. Smith, 45 Ala. 
264; Lovett v. Lovett, 11 Ala. 763. 

Cal. Ex p. Spencer, 83 Cal. 460, 23 
395, LT AmSR 266: 

D. C—Alexander v. Alexander, 13 
App. 334, 45 LRA 806. 
pour oe v. O'Hagan, 4 Iowa 

Me.—Chase v. Chase, 55 Me. 21. 

N. J.—Lynde v. Lynde, 64 N. J. Ea. 
136, 52 A- 694. 

[a] In Louisiana the allowance 
made to a wife on a judgment of 
separation from bed and board is 
known as “alimony,” whereas the 
amount allowed a wife on a disso- 
lution of the marriage is called a 


“pension.” See Hill v. Judge Orleans 
ae et Civ, Distas Ct, i4w ay 44s 
Ss i 


21. U. S.—Audubon vy. Shufeldt, 
LLU WS soup, cab Ct 735,45 sine: 
1009. 

Kan.—Johnson vy. Johnson, 57 Kan. 
342, 46 P 700. 

La.—State v. King, 49 La. Ann. 
1503, 22 S 887. 

Mich.—Bialy v. Bialy, 167 Mich. 
559, 123 NW 496, AnnCas1913A 800. 

Nebr.—F all v. Fall, 75 Nebr. 104, 
106 NW 418, 113 NW 175, 121 AmSR 
MG alain cuDeillix Spealipio 0 UNOS. ty) any 
ed. 65, 23 LRANS 924,:17 AnnCas 
853]: McKnight v. McKnight, 5 Nebr. 
(Unoff.)- 260, 98 NW 62. 

N. Y.—Shepard v. Shepard, 99 App. 
Diy. 308, 90 NYS 982. 

[a] In its origin alimony was the 
method by which the spiritual courts 
of England enforced the duty of sup- 
port owed by the husband to the wife, 
during such time as they were legal- 
ly separated pending the marriage re- 
lation. The courts of law could not 
adequately enforce this duty, but 
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of matrimony was granted by the ecclesiastical 
courts only for such causes as rendered the marriage 
void ab initio,?* no duty to support had ever been 
undertaken.?* 

Allowance where divorce not sought. As has been 


seen in the above definition, alimony in its strict 


sense is confined to an allowance made to a wife 
who is legally separated or divorced from her hus- 
band,?* but in many jurisdictions courts have au- 
thority to make an allowance to a wife who is liv- 
ing separate and apart from her husband, without 
being legally separated or divorced; ?° and this al- 
lowance has come to be known as alimony,?® al- 
though it is often called separate maintenance.?? 
Alimony in its broadest sense has been held to in- 
clude an allowance which the court compels a hus- 
band to pay to his wife where they are not living 
apart, but the husband is guilty of neglect and mis- 
conduct.?® 

Lawful intermarriage necessary. The common- 
law use of the term ‘‘alimony’’ restricted its appli- 


made a clumsy and circuitous at-} 


stances, by employing the fiction that | husband’s estate, 
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U [b] In Georgia the code defines 32. 
tempt to do so, under some circum-|alimony as an allowance out of the 33. 
made for the sup- 
a wife, living apart from her hus-|port of the wife when living «sepa- 
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cation to allowances made by and to persons 
between whom there had been a lawful in- 
termarriage, and careful legal definitions so de- 
seribe it.?° 

Allowance for support of children. Some cases 
hold that the allowance which a husband is com-* 
pelled to pay to his children is not to be classed as 
alimony,®° but others take a different view.*+ 

Division of property distinguished. In some jur- 
isdictions courts are authorized by statutes to make 
an equitable division of the property of the parties 
to divorce proceedings.** This division of property 
is an essentially different thing from the awarding 
of alimony.** 

[§ 496] 3. Origin and Existence. The doctrine 
of alimony is based upon the common-law obligation 
of the husband to support his wife,?* which is not re- 
moved by her asking for or obtaining a divorce for 
his misconduct.*® The right of alimony, both tem- 
porary and permanent, was recognized in ecclesi- 
astical law,° but as divorces a vinculo were not de- 
See infra § 770 et seq. 
Johnson v. Johnson, 57 Kan. 


343, 46 P 700; Mesler v. Jackson Cir. 
Judge, 188 Mich. 195, 154 NW 63; 


band by reason of his fault, was his 
agent for the purpose of binding him 
to pay third persons for necessaries 
furnished to her. Lynde vy. Lynde, 
64 N. J. Eq. 736, 52 A 694. 

{b] Derivation suggests support. 
—‘“‘Alimony”’ is derived from a Latin 
word which primarily meant to nour- 
ish, that is, to supply the necessities 
of life. Fall v. Fall, 75 Nebr. 104, 
106 NW 412, 113 NW 175, 121 AmSR 
Ole aki rc) D Upsets ge, SOU S504 br 
ed. 924, 17 AnnCas 853]. 

{e] Arises from relation of mar- 
riage.—Audubon v. Shufeldt, 181 U. 
S. 575, 21 -SCt. 735, 45 tz. ed. 1009. 

[d] Not founded on contract.— 
Audubon v. Shufeldt, 181 U. S. 575, 21 
SC@t735, 45). ed, 10095, Barelay. sv. 
Barclay, 184 Ill. 375, 56 NE 636, 51 
LRA 351; McKnigkt v. McKnight, 5 
Nebr. (Unoff.) 260, 98 NW 62. 

[e] Is not in the nature of dam- 
ages; it is not measured by the de- 
gree of cruelty or suffering to which 
the wife may have been subjected 
by the husband. Wheeler v. Wheeler, 
17 Ont. Pr. 45 [cit Hooper v. Hooper, 
80. L. J. P. & M. 49; per Willes. J.]. 

{f] Has been said to be a penalty 
imposed for the failure of the hus- 
band to perform a duty. Barclay v. 
Barclay, 184 Ill. 375, 56 NE 636, 51 
LRA. 351. . 

{g] Is not an “estate” (1) in the 
technical sense of that word; nor is 
it a charge upon the husband’s es- 
tate, if he has one; but it is a mere 
personal charge upon or duty of the 
husband. Campbell v. Campbell, 37 
Wis. 216. (2) Primarily it signifies, 
not a certain portion of the husband’s 
estate, but an allowance or allotment 
adjudged against him for his wife’s 
subsistence, according to his means 
and their condition in life during 
their separation, whether it is for life 
or for years. Bialy v. Bialy, 167 
Mich. 559, 133 NW 496, AnnCas1913A 
800. 

22. See supra § 29. 

23. Lynde v. Lynde, 64 N. J. Eq. 
736, 52 A 694. See also infra § 496. 

24 See supra text and note 18. 

25. See Husband and Wife [21 
Cyc 1598]; Marriage [26 Cyc 917]. 

26. Rush v. Flood, 105 Tll. A. 185. 

fa]. In lieu of common-law obli- 
gation.—Alimony is that provision 
which the law makes for the support 
of the wife, or of her who was the 
wife, out of the estate of ,the hus- 
band after separation, in lieu of his 
common-law obligation to support 
her as his wife if they should have 
continued living together. Muir v. 


Muir, 92 SW 314, 28 KyL 1355, 4 LR 
ANS 909. 


rate from him, and authorizes the 
granting of it when no divorce is 
sougnt. Odom v. Odom, 36 Ga. 286. 
[c] In Maryland the term “alimo- 
” is defined as maintenance af- 
forded to the wife where the husband 
refuses to give it, or where his im- 
proper conduct compels her to sep- 
arate from him. Wallingsford v. 
Wallingsford, 6 Harr. & J. 485. See 
also Keerl v. Keerl, 34 Md. 21; Feig- 
ae Vi. Heipley, 7 Md.2537,. 61 Am D 

27. See Husband and Wife [21 Cyc 


[a] The support and maintenance 
which may be secured in an equitable 
action is not “alimony,” as the word 
is to be ‘understood in the divorce 
statutes. By wrongfully deserting 
his wife the husband does not escape 
the duty of supporting her. Stephen 
v. Stephen, 102 Minn. 301, 113 NW 
913, 

28. Bucknam v. Bucknam, 176 
Mass. 229, 57 NE 343, 49 LRA 735. 

fa]. This broadest definition of ali- 
mony was given in Bucknam v. Buck- 
nam, 176 Mass. 229, 57 NH 343, 49 
LRA 735 (where under a Statute au- 
thorizing a court to make an order 
concerning the support of a wife 
“when a husband fails, without just 
cause, to furnish suitable support for 
his wife,’ it was held that a husband 
could be compelled to furnish sup- 
port to his wife, although they were 
not living apart). 

29. Stapleberg v. Stapleberg, 77 
Conn. 31, 58 A 233. See also infra § 
52 bb. 

[a] Nullity of marriage precludes 
alimony. Arado v. Arado, 205 Mil. 
A. 261; Smyth v. Smyth, 2 Add. Eccl. 
254; Bird v. Bird, 1 Lee Eccl. 209, 5 
EngEccl 366. : 

30. Ill—-Rush v. Flood, 105 Ill. 
A. 182. 

Mich.—Brown v. Brown, 135 Mich. 
141, 97 NW 396. 

Oh.—Rogers v. Rogers, 51 Oh. St. 
1, 36 NE 310: Pretzinger v. Pretzin- 
ger, 45 Oh. St. 452, 15 NE 471, 4 Am 
SR 542. 

Tex.—Pape v. Pape, 13 Tex. Civ. A. 
99, 35 SW 479. 

Utah.— Griffin v. Griffin, 18 Utah 
98, 55 P 84. 

31. Bucknam v. Bucknam, 176 
Mass. 229, 57 NE 3438, 49 LRA 735; 
Brown v. Brown, 135 Mich. 141, 97 
NW 396; Judd v. Judd, 125 Mich. 228, 
84 NW 134; Glick v. Glick, 110 Mich. 
304, 68 NW 153; Swiney v. Swiney, 
107 Mich. 460, 65 NW 287; Burr v. 
Biba TE MASTERTON Maye eK 

Allowances for the support of chil- 
dren see infra § 789 et seq. 


Von Trott v. Von Trott, 118 Wis. 29, 
ee 798; Bacon v. Bacon, 43 Wis. 

34. Wilson v. Wilson, 49 Iowa 544; 
Robinson vy. Robinson, 112 Miss. 224, 
72 S_ 923; Dipple v. Dipple, 15 Pa. 
Dist. 547; Banes v. Banes, 3 Brewst. 
(Pa.) 612, 8 Phila. 250; Schireman v. 
Schireman, 7 Pa. Co. 110; Toncray v. 
Toncray, 123 Tenn. 476, 131 SW 977, 
34 LRANS 1106, AnrnCas1912C 284; 
and cases infra note 35. 

“A wife’s right to alimony rests 
upon the purely personal obligation 
of the husband to maintain her.” 
Grimm v. Grimm, 24 Pa. Dist. 90, 93. 

[a] The rights of a wife to ali- 
mony are not affected by prior agree- 
ment placing their separate proper- 
ties in the common fund in the pos- 
session of the husband for the bene- 
fit of the children of a former mar- 
niacen, Mand) vasduaird aes keane elie 
123 P 869, 

35. Ill—Walter v. Walter, 189 Ill. 
A. 345. 

Ind.—Snider v. Snider, 179 Ind. -583, 
588, 102 NE 32 [cit Cyc]; Rogers v. 
Rogers, 46 Ind. A. 506, 89 NE 901, 92 
NE 664. 

Iowa.—York vy. York, 34 Iowa 530. 

Oh.—Fickel v. Granger, 83 Oh. St. 
107, 93° NE. 527, 32) URANS 270; 21 
AnnCags 1347. 

Pa.—Banes v. Bares, 3 Brewst.'612, 
8 Phila. 250 [quot Schireman_ v. 
Schireman, 7 Pa. Co. 110, 111]; Phil- 


adelphia v. Thiele, 10 Phila. 205; 
Seads v. Seads, 27 Pa. Co. 26. 
Tex.—Williams v. Williams, (Civ. 


PAS) ) Lore SWE SOC 

Va.—Harris v. Harris, 31 Gratt. (72 
Wale) eae 
W. Va.—Chapman vy. Parsons, 66 W. 
Va. 307, 66 SE 461, 1385 AmSR 1033, 
24 LRANS, 19 AnnCas 453. 
DN Se v. Thomas, 41 Wis. 

Que.—Duval v. Joubert, 42 Que. Su- 
per. 208. . 

[a] In Tennessee a statute au- 
thorizing the court to award alimo- 
ny, whether a marriage is dissolved 
absolutely or a temporary separation 
only is decreed, a divorce may be 
granted without alimony, and alimo- 
ny may be granted without a divorce, 
and there is no absolute connection 
between divorce and alimony. Ton- 
cray v. Toncray, 123 Tenn. 476, 131 
Bia he 34 LRANS 1106, AnnCasi912 

[b] In Quebec a wife divorced, 
even for adultery on her part, pre- 
Serves the right to alimony from her 
husband. Duval v. Joubert, 42 Que. 
Super. 208. 

Wilson, 


36. Wilson v. 2 Hage. 
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ereed in ecclesiastical courts,?’ alimony was granted 
by those courts only as an incident to a divorce a 
mensa et thoro.28 The right of alimony is common- 
ly recognized now by statutes,®® and it has been held 
that, even in the absence of statutory enactment, 
‘courts having jurisdiction in divorce cases *° will 
assume jurisdiction and administer the relief in 
conformity with the principles of ecclesiastical or 
common law,*! but the general rule is that, inde- 
pendent of statute, courts of equity have no power 


Const. 203; Secrest v. Secrest, 5 Alta. 
Ta 113 892 See also supra § 495. 
37. Moore v. Moore, 64 Pa. Super. 
192, 194 [cit Cyc]. See supra text 
and note 20; and §§ 11, 29. : 

38. Lawson v. Shotwell, 27 Miss. 
630; Rees v. Waters, 9 Watts (Pa.) 
$0; Moore v. Moore, 64 Pa. Super. 192, 
194 [cit Cyc]; Cooke v. Cooke, 2 Phil- 
lim, 40, 1 EngEccl 178. 

39. D. C.—Alexander v. Alexander, 
13 App. 334. 

Iowa.—Delbridge v. Sears, 179 
Towa 526, 160 NW 218; McDonald v. 
McDonald, 117 Iowa 307, 90 NW 603. 

Ky.—Muir v. Muir, 92 SW 314, 28 
KyL 1355, 4 LRANS 909. 

Nebr.—Cizek v. Cizek, 69 Nebr. 797, 
96 NW 657, 99 NW 28, 5 AnnCas 464. 

N. Y.—Faversham vy. Faversham, 
161 App. Div. 521, 146 NYS 569. 

Or.—De Vall v. De Vall, 57 Or. 128, 
TOME N76, 110 705; 

Vt.—Andrew v. Andrew, 62 Vt. 495, 
20 A 817. 

Wash.—In re Cave, 26 Wash. 213, 
66 P 425, 90 AmSR 736. 

Wis.—Brenger v. Brenger, 142 Wis. 
26, 125 NW 109, 1385 AmSR 1050, 26 
LRANS 387, 19 AnnCas 1136. 

Alta.—Secrest v. Secrest, 5 Alta. L. 


389. 

[a] Giberal construction.—Stat- 
utes respecting alimony will be given 
a liberal construction if the language 


used is fairly susceptible of such 
construction, Miller v. Miller, 75 
70; Campbell v. Campbell, 37 


Wis. 206. 


40. See supra § 28 et seq. 
41. See infra § 498. 
42. See infra § 565. 


43. See supra § 496. 

44. Ala.—Goodrich v. Goodrich, 44 
Ala. 670; Oliver v. Oliver, 5 Ala. 75. 

Cal. Ex p. Spencer, 83 Cal. 460, 23 
P 395, 17 AmSR 266; Hisenring v. Su- 
per. Ct., 34 Cal. A. 749, 166 P 1062. 

Colo.—Meldrum v. Meldrum, 15 
Colo. 478, 24 P 1083, 11 LRA 65. 

Ill—Ross v. Ross, 78 Ill. 402; 
Groth v. Groth, 69 Ill. A. 68. 

Ind.—Stultz v. Stultz, 107 Ind. 400, 
8 NE 238. 

Kan.—Somers vy. Somers, 39 Kan. 
Tse; Le E S4l. 

Nebr.—Greene v. Greene, 49 Nebr. 
546, 68 NW 947, 59 AmSR 560, 34 
LRA 110. 

N. D.—State v. Templeton, 18 N. D. 
525, 123 NW 283, 25 LRANS 234. 

Okl.—Poloke v. Poloke, 37 Okl. 70, 
£30 PSs. 

Utah.—Hoagland v. Hoagland, 19 
Utah 103, 57 P 20. 

Wis.—Brenger y. Brenger, 142 Wis. 
26, 125 NW 109, 135 AmSR 1050, 26 
LRANS 387, 19 AnnCas 1136. 

45. Wisenring v. Super. Ct. 34 Cal. 
Bu (a0; loser, 1062. 

{a] Reason for rule.—‘“If alimony 
from a wife to a husband is a proper 
thing upon circumstances, legislation 
is necessary to authorize it. ... The 
statute gives her—not him—alimony. 
To give it to him is not to adminis- 
ter existing, but to make new, law.” 
Groth v. Groth, 69 Ill. A. 68. To like 
effect is Greene y. Greene, 49 Nebr. 
546, 68 NW 947, 59 AmSR 560, 34 
LRA 110; Glynn y. Glynn, 8 N. D. 
233, 77 NW 594; Hoagland vy. Hoag- 


land, 19 Utah 103, 57 P 20; Brenger 
v. Brenger, 142 Wis. 26, 125 NW 109, 


135 AmSR 1050, 26 LRANS 387, 19 
AnnCas 1136. 
{[b] Construction of MNebraska 
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statute—In Greene v. Greene, 49 
Nebr. 546, 552, 68 NW 947, 59 AmSR 
560, 34 LRA 110, the court said: ‘It 
is argued that by virtue of the pro- 
visions of section 10, chapter 25, 
Compiled Statutes of 1895, entitled 
‘Divorce and Alimony,’ that the right 
to recover alimony was conferred up- 
on the husband. The section reads 
as follows: ‘A petition or bill of di- 
vorce, alimony, and maintenance may 
be exhibited by wife in her own 
name, as well as a husband; and in 
all cases the respondent may answer 
such petition or bill without oath; 
and in all cases of divorce, alimony, 
and maintenance, when personal serv- 
ice cannot be had, service by pub- 
lication may be made as is provided 
by law in other civil cases under 
the Code of Civil Procedure.’ Before 
the enactment of this section a wife 
was obliged to commence the action 
by a representative, by her next 
friend, and the evident intent of the 
enactment was to allow her to com- 
mence the suit in her own name with- 
out the interposition of a ‘next 
friend,’ and the addition of the words 
‘as well as a husband’ were meant to, 
and do, convey no other meaning 
than that the wife may commence an 
action in the same manner as a hus- 
band, and they do not reach back and 
connect with the words ‘alimony and 
maintenance’ and confer upon the 
husband the right to alimony and 
maintenance in an action of divorce, 
either of which, unless given by this 
section, he could not obtain in the 
action. The words were but used 
as a part of the description of the 
action which the law-makers gave 
the wife the right to institute in her 
own name. It would be a strained 
construction which would give them 
the force of raising in the husband 
the new right to obtain alimony and 
maintenance in an action of divorce.” 

[c] A wife cannot be directed to 
pay suit money and alimony to her 
husband in his action against her for 
divorce. Hisenring v. Super. Ct., 34 
Cal. A. 749, 168 P 1062. 

46. See statutory provisions; and 
Midwinter v Midwinter, [1893] P 93; 
Swift v. Swift, 15 P. D. 118; Milne v. 
Milne, L. R. 2 P & D. 295; Benyon 
v. Benyon, L. R. 1 P. & D. 447; March 
Vv. March; AVR. 3 YPU&) Di 437.2 "see 
also infra § 770 (requiring a division 
of community property, or a restora- 
tion to the husband of property ac- 
quired by the wife from him prior or 
subsequent to the marriage). 

[a] In California the wife must 
support the husband, when he has 
not deserted her, out of her separate 
property, when he has no separate 
property, and there is no community 
property, and he is unable from in- 
firmity to support himself. Living- 
ston v. Los Angeles County, 117 Cal. 
633, 49 P 836, 38 LRA 175. 

_ [b] In Iowa (1) when a divorce 
is decreed, the court may by statute 
make such order in relation to the 
property, parties, and the mainte- 
nance of the parties as shall be right. 
Casey v. Casey, 116 Iowa 655, 88 NW 
937; Barnes v. Barnes, 59 Iowa 456, 
13 NW 441; Small v. Small, 42 Iowa 
111. (2) Alimony has been awarded 
to a husband from whom the wife 
obtained a divorce. McDonald v. Mc- 
arece, 117 Iowa 307, 90 NW 603. 

c 
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to decree permanent alimony.*” 
4. Relief to Husband. Since alimony, 
as we have seen, is based upon the common-law ob- 
ligation of a husband to support his wife,** such re- 
lief is obviously withheld from the husband,** pro- 
vided there is no statutory authority therefor,*? as 
is the case, however, in some jurisdictions.*® 

[§ 498] B. Temporary Alimony *’—1. Right in 
General. Although there is some authority to the 
contrary,‘® subject to the limitations hereinafter 


applies only to an absolute divorce, 
and not to a divorce nisi. Garnett v. 
Garnett, 114 Mass. 347. 

{d] In Ohio.—Lidy v. Lidy, 8 Oh. 
S&CP 699, 35 CincLBul 358 (constru- 
ing Rev. St. § 5699). 

{e] An invalid husband has been 
held entitled to an allowance of ali- 
mony where the wife was strong and 
healthy and had considerablé prop- 
erty which had been accumulated 
principally by their joint efforts. Mc- 
anit. v. McIntire, 16 Oh. Cir. Ctl N. 
S: 5023 

[f] In Oregon a statute author- 
izes an allowance of alimony to the 
husband. Huffman vy. Huffman, 47 
Or. 610, 86 P 5938, 114 AmSR 943; 
Henderson v. Henderson, 37 Or. 
141, 147, 60 P 597, 61 P 136, 82 AmSR 
741, 48 LRA 766 (“the statute contem- 
plates an allowance out of the wife’s 
estate in favor of the husband also, 
thereby extending the power to 
make an allowance in divorce pro- 
ceedings; and the authority to modi- 
fy the decree subsequent to the time 
of its rendition in respect to main- 
tenance exists as well in the one case 
as the other—that is to say, whether 
the allowance is made from the hus- 
band’s estate for the maintenance of 
the wife, or vice versa. Although 
the right to have an allowance award- 
ed for maintenance has been extended 
by the statute to the husband, the 
same reasons do not exist in support 
thereof which formerly induced the 
allowance of alimony proper. His 
right thereto is merely statutory, 
and, while her right is now sus- 
tained by the same authority, the 
statute is, as to her, declarative of 
that which formerly existed through 
usage and custom, in so much that 
it had become the unwritten law. At 
common law the measure of the al- 
lowance was determined by the hus- 
band’s ‘faculties,’ and this because of 
obligations growing out of the mar- 
riage relations to support his wife 
and offspring. But the rule which 
should regulate the measure of an 
allowance to the husband must stand 
upon an entirely different footing. 
Whatever that may be, it is unneces- 
sary for us to discuss at this time’). 

[g] In Quebec it has been held 
that a merchant sued for separation 
from bed and board may claim an 
alimentary allowance from his wife, 
if she has obtained possession of the 
shop so as to deprive him of his re- 

Joly v. Garneau, 5 Que. 
Pras? 


47. Defined see supra § 495. 

Counsel fees and expenses see in- 
fra § 537 et seq. 

48. See cases infra this note. 

[a] In Louisiana, while a wife can 
claim alimony only when she is plain- 
tiff, yet she may claim alimony in a 
suit, where, in answer to the suit of 
her husband for divorce, she insti- 
tutes a reconventional demand for 
separation from bed and board. Murff 
v. McCloskey, 138 La. 72, 70 S 41; 
Nissen vy. Farquhar, 121 La. 642, 46 
S 679; Landreaux v. Landreaux, 114 
La. 528, 38 S 442. 

[b] In New Hampshire (1) the 
court has no power to award tempo- 
rary alimony in an action for divorce. 
Wallace v. Wallace, 75 N. H. 217, 72 
A 1033; Rowell _v. Rowell, 63 _N. H. 
222; Parsons v. Parsons, 9 N. H. 309, 


In Massachusetts the statute | 32 AmD 362; Hazen vy. Hazen, 19 Vt. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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noted,*® it was the practice of the ecclesiastical 
courts in England, and is now generally the prac- 
tice in the United States, upon an application by 
the wife to the court, in a. diverce suit, to make an 
allowance for her support during the pendency of 


603; Harrington v. Harrington, 10 Vt. 
505. (2) Counsel fees and expenses 
see infra § 537 et seq. 

{c] In North Carolina (1) no au- 
thority exists wkere the wife is de- 
fendant. Reeves v. Reeves, 82 N. C. 
348. (2) Under the statute as plain- 
tiff or counterclaimant she may re- 
ceive temporary alimony. Scoggins 
v. Scoggins, 80 N. C. 318; Miller v. 
Miller, 75 N. C. 70; Sparks v. Sparks, 
69 N.C. 319; Little v. Little, 63 N. C. 
318; Shearin v. Shearin, 58 N. C. 233; 
Taylor v. Taylor, 46 N. C. 528. But 
see Page v. Page, 161 N. C. 170, 76 
SE 619 (where a husband did nothing 
calculated to make the condition or 
life of his wife, if normal, either in- 
tolerable or burdensome, the wife, 
suing for divorce on the ground of 
the husband’s misconduct, was not 
entitled to temporary alimony). (3) 
But she cannot be allowed such ali- 
mony where she is defendant and 
does not set up a claim on her part 
for a divorce. Reeves v. Reeves, 82 
N. C. 348. (4) The common-law rule 
was that temporary alimony could 
not be awarded at all in an action 
for divorce. Wilson v. Wilson, 19 N. 
Cresii. (5) Counsel fees and ex- 
penses see infra § 537 et seq. 

49. See infra § 499 et seq. 

50. Ala—lLawrence v. Lawrence, 
141 Ala, 356, 37 S 379; Webb v. Webb, 
140 Ala. 262, 37 S 96, 103 AmSR 30; 
Rast-vV.. Rast; 113 Ala. -319, 21. S° 34; 
Jeter v. Jeter, 36 Ala. 391; Ex p. 
Keane 298 Ala: 293873) “Richardson =v. 
Richardson, 4 Port. 467, 30 AmD 588. 

Ark.—Glenn vy. Glenn, 44 Ark. 46; 
Bauman vy. Bauman, 18 Ark. 320, 68 
AmD 171. 

Cal.—Kowalsky v. Kowalsky, 145 
Cal. 394, 78 P 877; Anderson y. An- 
derson, 137 Cal. 225, 69 P 1061; Peyre 
v. Peyre, 79 Cal. 336, 21 P 838; Ex p. 
Perkins, 18 Cal. 60. 

Colo.—Jones v. Jones, 62 Colo. 269, 
160 P 87; Cupples v. Cupples, 31 Colo. 
443, 72 P 1056; Pleyte v. Pleyte, 15 
Colo. 125, 25 P 25; Cowan v. Cowan, 
10 Colo. 540, 16 P 215; Daniels. v. 
Daniels, 9 Colo. 133; 10 P 65 7; Mercer 
v. Mercer, 19 Colo. A. 51, 73 P 662. 


Del.—Harmon v. Harmon, 21 Del. 
152, 58 A 1042. 
D. C.—Sparks v. Sparks, 25 App. 


856; Alexander y, Alexander, 13 App. 
334 


Ga.—McLauchlin v. McLauchlin, 
128 Ga. 653, 58 SE 156; Dougherty v. 
Dougherty, 126 Ga. 33, 54 SH 811; 
Kendrick v. Kendrick, 105 Ga. 38, 31 
SE 115; Swearingen v. Swearingen, 
18 Ga. 316; Frith v. Frith, 18 Ga. 2738, 
63 AmD 289: Roseberry v. Roseberry, 
17 Ga. 139; Methvin v. Methvin, 15 
Ga. 97, 60 AmD 664; McGee v. McGee, 
10 Ga. 477. 

Ill.—Cooper v. Cooper, 185 Ill. 163, 
56 NE 1059; Foss v. Foss, 100 Ill. 576; 
Jenkins v. Jenkins, Of SEG New- 


.man v. Newman, 69 Ill. 167; Arm- 
strong v. Armstrong, 35 Ill. 109 : 
Thomas v. Thomas, 109 Ill. A. 352; 


Harding v. Harding, 79 Ill. A. 621 [aff 
180 Tll. 592, 54 NE 604]; Gamble v. 
Gamble, 57 Ill. A. 183; Millowitsch 
v. Millowitsch, 44 Ill. A. 357; Burgess 
v. Burgess, 25 Ill. A. 525; Wooley v. 
Wooley, 24 Ill. A. 431; Bowman v. 
Bowman, 24 fll. A. 165. 

Ind.—McCue v. McCue, 149 Ind. 
466, 49 NE 382; Sellers v. Sellers, 141 
Ind. 305, 40 NE 699; Gruhl v. Gruhl, 
123 Ind. 86, 23 NE 1101; Harrell v. 
Harrell, 39 Ind. 185. 

Kan.—Litowich v. Litowich, 19 
Kan, 451, 27 AmR 145. 

Ky. —Meyar v. Meyar, 3 Metc. 298; 
Ballard v. Caperton, 2 Mete. 412; 
Dugan v. Dugan, 1 Duv. 289. 

Me.—Farwell v. Farwell, 31 Me. 
591. 

; 131 Md. 87, 


Md.—Dicus v. Dicus, 
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to suspect that 


101 A 697; Crane v. Crane, 128 Md. 
214, 97 A 534; Mulhall v. Mulhali, 120 
Ma. 22, 87 A, ‘490; McCurley v. McCur- 
ley, 60 Ma. 185, 45 AmR 717; Tay- 
man v. Tayman, 2 Md. Ch. 393: Coles 
v.-Coles, 2 Md. Ch. 341; Daiger v. 
Daiger, 2 Md. Ch. 335. 
Mich.—Rossman v. Rossman, 62 
Mich. 429, 29 NW 33; Ross v. Griffin, 
538 Mich. 5, 18 NW 534; Lapham v. 
Lapham, 40 Mich. 527; Haines v. 
Haines, 35 Mich. 138; Chaffee v. Chaf- 
fee, 14 Mich. 463; Goldsmith y. Gold- 
smith, 6 Mich. 285; Story v. Story, 


Walk, 421. 
mye ere OREM v. Porter, 41 Miss. 


Mo.—Waters v. Waters, 49 Mo. 385; 
Libbe v. Libbe, 166 Mo. A. 240, 148 
SW 460; Libbe v. Libbe, 157 Mo. A. 


701, 188 SW 685; Stark v. Stark, 115 | 


Mo. A. 436, 91 SW 413 (according to 
necessities). But see Morton v. Mor- 
eae 33 Mo. 614 (under former stat- 
ute). 

N. J.—Tyrrell v. Tyrrell, (Ch.) 3 A 
266; Vreeland v. Vreeland, 18 N. J. 
Eq. 43; Amos v. Amos, 4 N. J. Eq. 
171; Johnson v. Johnson, 4.N. J. L. J. 


Fane 
M.—Lamy v. Catron, 5 N. M. 
373, 123 P'778. 

N. Y.—Griffin v. Griffin, 47 N. Y. 
134; Hawley v. Hawley, 95 App. Div. 
274, 88 NYS 606; Vaughn v. Vaughn, 
89 App. Div. 611 mem, 85 NYS 443 
mem; Hunter v. Hunter, 78 App. Div. 
631, 79 NYS 618; Bucki v. Bucki, -70 
Hun 598 mem, 24 NYS 874 mem; 
Morrell v. Morrell, 2 Barb. 480; Ru- 
binsky Vv. Rubinsky, 24 NYS 
920; Allen v. Allen, 8 AbbNCas 
175, 59 HowPr’ 27; Ford- v. -Ford, 
10 AbbPrNS 74; Leslie v. Les- 
lie, 10 AbbPrNS 64; Leslie v. Leslie, 
6 AbbPrNS 193; Fowler v. Fowler, 4 
AbbPr 411; Jones v. Jones, 2 Barb. 
Ch. 146; North v. North, 1 Barb. Ch. 
241, 48 AmD 778; Denton v. Denton, 
1 Johns. Ch. 364; Mix v. Mix. 1 Johns. 
Ch. 108; Hammond v. Hammond, 
Clarke 151; Stanford v. Stanford, 1 
Edw. 317; Wright v. Wright, 1 Edw. 
62. See Brown v. Brown, 83 Misc. 
597, 145 NYS 471 (holding that ali- 
mony will be allowed a wife for her 
support during a suit for absolute 
divorcee, where innocence and a prima 
facie defense appears in her answer). 

Oh.—Adkins v. Adkins, 15 Oh. Cir. 
Ct. N. S. 161, 164 [quot Oyen Adkins 
v. Adkins, 38 Ohne Cir Ct, 59 

Pa.—Powers’ App., 120 Da 320, 14 
A 60; Breinig v. Breinig, 26) Pa. 161; 
King v. King, 36 Pa. Super. 33; Shoe- 
maker v. Shoemaker, 5 Pa. Dist. 449; 
Walter v. Walter, 35 Pa. Co. 350; 
Smithy v.. Smith! “14 Pas'Co. 465s 
Schireman vy. Schireman, 7 Pa. Co. 
110; Melizet v. Melizet, 1 Pars. Eq. 
Cas. 78; Banes v. Banes, 3 Brewst. 
612, 8 Phila. 250; Downing v. Down- 
ing, 7 Kulp 138; Ormsby v. Ormsby, 1 
Phila. 578; Mann v. Mann, 7 WklyNC 
507; Reeves v. Reeves, 1 WklyNC 
11230 

Philippine.—Lanzuela v. Sweeney, 4 
Philippine 79. 

Porto Rico. —Rios v. Calvo, 16 Por- 
to Rico 118 (right not barred by pre- 
seription). 

R. I.—Sanford v. Sanford, 2 R. I. 

4, 


Ss. C—Smith v. Smith, 51 S. C. 379, 
29 SE 227. 

Tenn.—Thompson v. Thompson, 3 
Head 527; Johnson v. Johnson, (Ch.) 
49 SW 305. 

Tex.—Williams v. Williams, (Civ. 
A.) 125 SW 9387 (rights in absence of 
community property); Boyd v. Boyd, 
22. Tex. Civ. A. 200, 54 SW 380. 

Utah.—Young v. Young, 2 CentrLJ 
204. 

Va.—Kiser v. Kiser, 108 Va. 730, 62 
SE 936. 
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the suit if she is without separate means and the 
husband is able to support her, whether she is libel- 
ant or respondent, without a consideration of the 
merits of the case,®°° except where there is reason 


the suit was not brought in good 


Wash.—Dilatush v. Dilatush, 173 P 
ay ae v. Arey, 22 Wash. 261, 60: 


ig hn —Stone v. Stone, 3 Curt. Eccl. 
341; Wilson vy. Wilson, 9 Hage. Cons. 
203: Brisco v. Brisco, 2 Hagg. Cons. 
199; Fitzgerald v. Fitzgerald, 1 Lee 
Eccl. 649; Bird v. Bird, 1 Lee Eccl. 
209, 5 HEngEccl 366; Crampton v. 
Crampton, 32 L. J. P. & M. 142; Smith 
v. Smith, 32 L. J. P. & M. 91; Otway 
v. Otway, 2 Phillim: 109; Cooke v. 
Cooke, 2. Phillim. 40, 1 EngEccel 178; 2 
Burns Eccl. L. 433. 

B 


an C.—Mellor v. Mellor, 11 B. C. 
Man.—McArthur v. McArthur, 15 
Man. 151 


Ont.—Thrower v. Thrower, 3 Ont 
WR 541, 

“In England the granting of ali- 
mony pendente lite was the settled 
practice of the Ecclesiastical Courts. 
It seems as far as I can ascertain to 
have depended not upon statute, but 
solely upon the practice of the Court 
to give, as the Court of Chancery was 
accustomed to do in a variety of 
cases, partial relief pending the ul- 
timate decision of the cause, e. g., 


interim injunctions, interim receiv- 
oats Secrest v. Secrest, 5 Alta. L. 


[a] In New York (1) the decisions 
have not been uniform on the ques- 
tion whether the supreme court will 
award temporary alimony in an ac- 
tion for separation as distinguished 
from an action for absolute divorce. 
Thus in Israel v. Israel, 28 Misc. 57, 
59 NYS 800 [aff 46 App. Div. 623 
mem, 61 NYS 1139 mem], which was 
an action by the wife for separation 
on the ground of cruel and inhuman 
treatment, the justice presiding at 
the special term of the supreme court 
refused a motion for temporary ali- 
mony, saying: “In separation cases 
it is not my custom to allow alimo- 
ny, for the reason that the police 
courts provide the wife with every 
means to compel her husband to fur- 
nish her with proper support and 
maintenance, and there is no reason 
why such applications should be 
made to the Supreme Court.” To 
same effect Wood v. Wood, 30 Misc. 
50, 62 NYS 854; Patton v. Patton, 13 
Mise. 726; 35 NYS 250° ((2) But din 
Weigand v. Weigand, 103 App. Div. 
42, 44, 92 NYS 679, the appellate divi- 
sion of the supreme court in the 
same department in which the former 
case was decided, without referring 
to that case, held that the justice 
presiding at special term, in denying 
temporary alimony in a similar case 
on the ground that the wife should 
apply to a city magistrate, commit- 
ted error. The court said: ‘Where 
a wife presents a prima facie case in 
an action for separation or divorce or 
a prima facie defense to such an ac- 
tion and there is reasonable ground 
to believe that she will succeed, there 
is no propriety in the Supreme Court 
refusing to exercise the authority 
conferred by the Code of Civil Pro- 
cedure, (§ 1769) of making tempo- 
rary provision for her support and 
the support of her children pending 
the action and relegating her and 
them to courts of limited jurisdic- 
tion to there institute proceedings of 
a criminal nature against the hus- 
band and father.” 

[b] Temporary alimony as com- 
mon-law right—(1) ‘Alimony pen- 
dente lite, is a Common Law right. 
It was an established right in Eng- 
land when we adopted the Common 
Law. It is no less a Common Law 
right because it grew up under the 
usuages of the Ecclesiastical Court.” 
McGee v. McGee, 10 Ga. 477, 485. (2) 
The court of chancery of Illinois hav~ 
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faith.>+ 


granted.°° 


Independent action for alimony. 
is some authority to the contrary,°? the general rule 
is that an allowance of alimony pendente lite may 
be made in an action for alimony without divorce, 
where the wife is without means and the husband 
is able to furnish them; ** and this power may be 
given by statute,®® but generally it exists even in 
the absence of statutory authorization,®° but this 


has been denied.* 


In action to set aside divorce decree. | 
alimony may be awarded in an action by the wife 


And the general rule ** applies, although 
the statute makes no provision therefor.®* Such ali- 
mony will be allowed in actions for either absolute 
or limited divorce,®* with the distinction, however, 
that, while in suits for absolute divorce the allow- 
ance is usually made as a matter of course,°® in 
suits for limited divorce a meritorious cause of ac- 
tion must be shown before the relief will be 
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wife for her support during its pendency, 
cause temporary alimony is based upon the existence 
of the marital relation.®* 

On application for modification of decree award- 
ing permanent alimony. Suit money has been al- 


[8§ 498-499 


held that when an action is brought by the wife te 
set aside a decree of divorce which is voidable only, 
temporary alimony cannot be allowed the divorced 


63 


be- 


lowed pending an application for the modification 


Although there 
would seem, 


[§ 499] 


of a decree awarding permanent alimony,® and it 
therefore, 
ought to be allowed in a proper case.®® 
the application of the wife for modification did not 
show on its face a cause for a modification, tem- 
porary alimony was refused. 

2. Discretion of Court. In the absence 
of statutory provisions to the contrary,®* the right 


that temporary alimony 
But when 


of a wife to temporary alimony is not in all eases 


Temporary 
court.®? 


to set aside a decree of divorce; °? but it has been 


ing the power to grant divorces has 
also the incidental power to allow 
temporary alimony. Fetrie v. Peo., 
40 Ill. 334.° (3) The Missouri statute 
authorizing the granting of alimony 
pending a suit for divorce is declara- 
tory merely of the common law. 
Long v. Long, 78 Mo. A. 32. (4) But 
in Massachusetts, prior to a statute 
passed in 1855, no authority existed 
in the courts to grant alimony until 
after a decree of divorce. Shannon 
v. Shannon, 2 Gray (Mass.) 285. (5) 
And in Vermont it was held in two 
early cases that, as the statute con- 
ferring jurisdiction in divorce cases 
gave to the court no power to grant 
alimony except after the divorce was 
granted, it would not grant alimony 
pendente lite. Hazen v. Hazen, 19 
Vt. 603; Harrington v. Harrington, 10 
Vt. 505. . (6), But in LeBarron v. Le- 
Barron, 35 Vt. 365, it was held that 
in a suit for divorce the court might 
exercise powers not expressly con- 
ferred by statute, and under them 
grant alimony pendente lite. And as 
to the earlier cases above mentioned, 
it was said that they were decided 
without any particular examination 
or consideration. 

[ec] Temporary alimony granted 
by ecclesiastical courts.—It is the es- 
tablished law of the ecclesiastical 
courts in all suits for divorce or suits 
for the restitution of conjugal 
rights, that as soon as the court 
is judicially informed of the fact 
that the marriage has taken place, it 
is competent for the wife to apply 
for alimony pending in a suit. So 
general has been the practice to al- 
low alimony pendente lite that it is 
now looked upon as an absolute right, 
and in the early cases it was so held 
to be. Wilson v. Wilson, 2 Hagg. 
Cons. 203 (per Gaslor, J.). See also 
supra § 496. 

{d] By obtaining an order of pro- 
tection of her property or earnings a 
wife does not deprive herself of her 
right to alimony pendente lite, in a 
suit by reason of her husband’s adul- 
tery, subsequently instituted by her 
for dissolution of marriage. Hake- 
will v. Hakewill, 30 L. J. P. D. & 
Adm. 254. 

fe] Suit for dissolution of mar- 
riage after limited divorce.—In a suit 
for dissolution of marriage, institut- 
ed by a husband who has previously 
obtained a divorce a mensa et thoro 
in an ecclesiastical court on the 
ground of the wife’s adultery, the 
wife is not entitled to alimony pen- 


dente lite; she is, however, entitled 
to costs de-die in diem. Holt v. 
Bolte 2S Tues) Po & Me 12 

{[f] Husband a lunatic—After a 


petition by the wife for divorce on 


the ground of abuse and ill treat- 
ment, temporary alimony was _ re- 
fused where the husband had been 
declared a lunatic by the court. The 
court said: ‘The order implies a de- 
fault and neglect of a moral obliga- 
tion on the part of the defendant. 
This ought not to be imputed to a 
lunatic. The embarrassment in en- 
forcing such an order is also an ob- 
jection to making it.”’ McEwen v. 
McEwen, 10 N. J. Eq. 286. 

51. See infra § £19. 

52. See supra text and note 50. , 

53. _Ga.—Campbell v. Campbell, 90 
Ga. 687, 16 SE 960. 

Mich.—Goldsmith v. Goldsmith, 6 
Mich. 285; Story v. Story, Walk. 421. 
dea J.—Amos v. Amos, 4 N. J. Eq. 

N. Y.—Higgins v. Sharp, 164 N. Y. 
4, 58 NE 9; Di Lorenzo v. Di Lorenzo, 


8) pA D Der MIVA. ioe do) WINE Oa lOGos 
North v. North, 1 Barb. .Ch. -241,, 43 
AmD 778. 


Oh.—Adkins v. Adkins, 33 Oh. Cir. 
CEN592. 
ee Tro ae v. Andrews, Dall. 


Vt.—Le .Barron vy. Le Barron, 35 
Vt. 365. 

See also supra, § 496. 

54. Bauman vy. Bauman, 18 Ark. 


320, 68 AmD 171; Mossa v. Mossa, 123 
App. Div. 400, 107 NYS 1044. 

55. See cases supra note 50. 

56. Slocum v. Slocum, 86 Ark. 469, 
47i, 111 SW 806 [cit Cyc]; Snider v. 
Snider, 179 Ind. 583, 588, 102 NE 32 
[cit Cyc]: Dougherty v. Dougherty, 8 
N. J. Eq. 540; Davis v. Davis, 75 N. Y. 
221; Greenberg v. Greenberg, 134 
App. Div. 419, 119 NYS 227; Bissell 
v. Bissell, 1 Barb. (N. Y.) 430; Hol- 
lerman vy. Hollerman, 1 Barb. (N. Y.) 
64; Boubon y. Boubon, 26 N. Y. Su- 
per. 715; Solomon vy. Solomon, 26 N. 
Y. Super. 669, 28 HowPr 218; Dimond 
v. Dimond, 124 NYS 493 (separa- 
tion); Worden v. Worden, 3 Edw. 
(N. Y.) 387; Bertschy v. Bertschy, 14 
NYWklyDig 111. See Abramowitz 
v. Abramowitz, 140 NYS 275 (unless 
a wife on motion for alimony in her 
action for separation produces suf- 
ficient evidence to afford a reason- 
able ground for the belief that she 
can eventually succeed in her action, 


she is not entitled to alimony pen-! 


dente lite). See also infra § 509 et 


seq. 
1604] See Husband and Wife [21 Cye 
Face See Husband and Wife [21 Cye 
59. See statutory provisions, 
60. See Husband and Wife [21 
Cye 1604]. 
61. See Husband and Wife [21 
Cye 1604]. 


absolute, but rests largely in the discretion of the 
But this discretion is judicial, not arbi- 


62. Ex p. Smith, 34 Ala. 455; Que- 
lin v. Quelin, 11 Pa. Co. 265. 

[a] Independent of its statutory 
power to make an allowance for the 
support of the wife pending a suit 
for divorce, the chancery court has 
original jurisdiction to make an order 
for such allowance to the wife, pend- 
ing a suit by her to impeach for fraud 
a decree of divorce in favor of her 
husband. Ex p. Smith, 34 Ala. 455. 

638. McFarland v. McFarland, 51 
Towa 565, 2 NW 269; Wilson v. Wil- 
son, 49 Iowa 544. 


64. See supra § 496. 

65. See infra § 543. 

66. See infra § ‘543. 

67. Blythe v. Blythe, 25 Iowa 266. 
68. See statutory provisions. 

[a] In Alabama (1) a statute pro- 


vides that pending a suit for divorce 
the court must make an allowance 
for the support of the wife. Coleman 
v. Coleman, 73 S 473; Ex p. Jones, 172 
Ala, 186, 55 S 491; Lawrence vy. Law- 
rence, 141 Ala. 356, 37 S 379; Webb 
v. Webb, 140 Ala. 262, 37 S 96, 103 
AmSR 30; Brindley v. Brindley, 121 
Ala, 423, 25 S 751; Rast v. Rast, 113 
Ala. 319, 21 S 34; Edwards v. Ed- 
wards, 80 Ala, 97; Jeter v. Jeter, 36 
Ala. 391; Ex p. Smith, 34 Ala. 455; 
Mims v. Mims, 33 Ala. 98; King v. 
King, 28 Ala. 315; Ex p. King, 27 
Ala. 387; Richardson v. Richardson, 4 
Port. 467, 30 AmD 538. (2) An or- 
der for alimony pendente lite is not 
appealable. Jordan v. Jordan, 175 
Ala. 640, 57 S 486. (3) But in a suit 
for alimony without divorce the stat- 
ute does not apply, and the granting 
of temporary alimony is discretion- 
ary with the court. Brindley v. 
Brindley, supra. See Husband and 
Wife [21 Cye 1604]. 

69. Ark.—Morgan vy. Morgan, 143 
SW 584; Plant v. Plant, 63 Ark. 128, 
37 SW 308; Countz v. Countz, 30 
Ark. 73; Hecht v. Hecht, 28 Ark. 92. 

Cal.—Newlands y. Los Angeles 
County, 171 Cal. 741, 154 P 829; Gay 
v. Gay, 146 Cal. 237, 79 P 885; Rose 
v. Rose, 109 Cal. 544, 42 P 452; Cleg- 
horn v. Cleghorn, 66 Cal. 309, 5 P 516; 
ce v. Youree, 1 Cal. A. 152, ‘31 P 

Colo,—Cairnes v. Cairnes, 29 Colo. 
260, 68 P 233, 93 AmSR 55; Cowan 
v. Cowan, 10 Colo. 540, 16 P 215; 
Daniels v. Daniels, 9 Colo. 133, 10 P 


657. 

D. C.—Jacobi v. Jacobi, 45 App. 
442; Dunnington v. Dunnington, 45 
App. 277; Lesh v. Lesh, 21 App. 475; 
Tolman v. Tolman, 1 App. 299. 

Fla.—Haddon v. Haddon, 36 Fla. 
413, 18 S 779; Sanchez v. Sanchez, 21 
Fla. 346; Underwood vy. Underwood, 
12 Fla. 434. 

Ga.—Hutchins v. Hutchins, 95 SE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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trary, and is subject to review on appeal,’° although 
it will be interfered with only when a clear case of 
abuse of it is shown.’! In determining the propriety 
of an award of temporary alimony the court’s dis- 


974; Hogan vy. Hogan, 95 SE 972; 


Simpson v. Simpson, 95 SE 961; 
Long v. Long, 147 Ga. 771, 95 SE 
676; ‘Helton v. Helton, 146 Ga. 48, 


90 SE 381; Thurman v. Thurman, 144 
Ga. 337, 81 SE 21; Moss v. Moss, 144 
Ga. 194, 86 SE 548; Williams v. Wil- 
liams, 141 Ga. 791, 82 SE 226; Wood- 
ruff v. Woodruff, 131 Ga. 451, 62 SE 
526; Coley v. Coley, 128 Ga. 654, 58 
SE .205; Parks v. Parks, 126 Ga. 
437, 55 SE 176; Smith v. Smith, 125 
Ga. 384, 53 SE 958; Wester v. Martin, 
115 Ga. 776, 42 SE 81; Kendrick v. 
Kendricks £05: Gar 38, 31 SE a5: 
Heaton v, Heaton, 102 Ga. 578, 27 SE 
677; Hill v. Hill, 47 Ga. 332; Carlton 
v. Carlton, 44 Ga. 216; Wardlaw v. 
Wardlaw, 39 Ga. 53; Dicken v. Dicken, 
38 Ga. 663. 

Ida.—Wyatt v. Wyatt, 2 Ida. 
(Hasb.) 236, 10 P 228. 

Tll.—Arado v. Arado, 281 Ill. 123, 
117 NE 816; Klekamp vy. Klekamp, 275 
Ill, 98, 118 NE 852, AnnCasi918A 
613; Benham v. Benham, 208 Ill. 98, 
70 NE 30; Cooper vy. Cooper, 185 Ill. 
163, 56 NE 1059 [aff 85 Ill. A. 575]; 
Foss v. Foss, 100 Ill. 576; Stillman v. 
Stillman, 99 Ill 196, 39 AmR 21; 
Jenkins vy. Jenkins, 91 Ill. 167; Blake 
v. Blake, 80 Ill. 523; Jolliff v. Jolliff, 
32 ll. 527; Foote v. Foote, 22 Ill. 
425; Gray’ v. Gray, 74 Ill. A. 509; 
Lane v. Lane, 22 Ill. A. 529; Becker v. 
Becker, 15 Ill. A. 247. 

Ind.—Snider v. Snider, 179 Ind. 583, 
102 NE 32; McCue v. McCue, 149 Ind. 
466, 49 NIX 382; Sellers v. Sellers, 141 
Ind. 305, 40 NE 699; Gruhl v. Gruhl, 


123 Ind. 86, 23 NE 1101; Henderson 
v. Henderson, 110 Ind. 316, 11 NE 
432; Logan v. Logan, 90 Ind. 107; 


Corey v. Corey, 81 Ind. 469; Buckles 
v. Buckles, 81 Ind. 159; Hastes v. 
Eastes, 79 Ind. 363; Conn v. Conn, 57 
Ind. 323; Powell v. Powell, 53 Ind. 
513; Watson v. Watson, 37 Ind. A. 
548, 77 NE 355. 

Iowa.—Main v. Main, 168 Iowa 353, 
150 NW 590; Campbell v. Campbell, 
73 Iowa 482, 35 NW 522; Small v. 
Small, 42 Iowa 111. 

Kan.—Litowich v. Litowich, 19 
Kan. 451, 27 AmR 145. 

Ky.—Kelly v. Kelly, 179 Ky. 586, 
200 SW 925; Wills v. Wills, 168 Ky. 
35, 181 SW 619; Campbell v. Camp- 
bell, 50 SW 849, 21 Kyl 19. 

Md.—Westphal v. Westphal, 103 A 
846. 

Mich.—Delor v. Wayne Cir. Judge, 
157 Mich. 587, 122 NW 196; Harrison 
v. Harrison, 49 Mich. 240, 13 NW 
581 

Minn. —Wagner v. Wagner, 39 
Minn. 394, 40 NW 360. 

Miss.—Winkler _ v. Winkler, 104 

Miss. 1, 61 S 1, AnnCas1915C 1250; 
Ross v. Ross, 89 Miss. 66, 42 S 
382; Porter v. Porter, 41 Miss. 116. 
*' Mo.—Bender v. Bender, 190 Mo. A. 
572, 176 SW 284; Scism v., Scism, 184 
Mo. A. 543, 167 ‘OW 455; Rutledge v. 
Rutledge, 177 Mo. A. 469, 119 SW 
489; Davis v. Davis, 174 Mo. A. 538, 
160 SW 829; Collett v. Collett, 170 
Mo. A. 590, 157 SW 90; Stark v. Stark, 
115 Mo. A. 436, 91 Sw 413; Fullhart 
v. Fullhart, 109 Mo. A. 705, 83 SW 
541; Lambert v. Lambert, 109 Mo. A. 
19; "84 SW 203; Penningroth v. Pen- 
ningroth, fal Mo. A. 438. 

Nebr.—Blakely v. Blakely, 166 NW 
259: Shafer v. Shafer, 10 Nebr. 468, 
6 NW 768. 

N. H.—Jellison v. Jellison, 70 N. H. 
Be 47 A 612. 

J.—Glasser v. Glasser, 28 N. J. 
Ha 99: Kirrigan v. Kirrigan, 15 N. J. 
Kq. 146: Marker v. Marker, 11 N. J. 
Bq. 256; Dougherty v. Dougherty, 8 
N. J. Ed. 540; Amos v. Amos, 4 N. J. 
Brae LT 

N. Y.—Collins v. Collins, 80 N. Y. 
rie yiniciey v. Brinkley, 50 N. Y. 184, 
10 AmR 460; Berger v. Berger, 140 
App. Div. 455, 126 NYS 284; Patterson 

[19 C. J.—14] 


DIVORCE 


the parties.7” 


v. Patterson, 4 App. Div. 146, 38 NYS 
637; Desbrough v. Desbrough, 29 Hun 
592: Kock v. Kock, 42 Barb. 515; 
Bissell v. Bissell, 1 Barb. 430, 3 How 
Pris 2weiGlark. v,~ @lark.» o0b aN Ys 
Super. 284; Strong v. Strong, 28 
N. Y. Super. 612, 1 AbbPrNS 358; 
Jacobson vy. Jacobson, 14 Daly 255, 12 
NYCivProc 198; Brown v. Brown, 83 
Mise. 597, 145 NYS 471; Frickel v. 
Frickel, 4 Misc. 382, 24 NYS 483; 
Leslie v. Leslie, 6 AbbPrNS 193; 
McDonough v. McDonough, 26 How 
Pr 1938; Griffin v. Griffin, 23 HowPr 
189; Carpenter v. Carpenter, 19 How 
Pr 539; Jones v. Jones, 2 Barb. Ch. 
146; Osgood v. Osgood, 2 Paige 621; 
Wood v. Wood, 2 Paige 108 [aff 8 
Wend. 357]; Worden v. Worden, 3 
Edw. 387. 

N. C.—Barker v. Barker, 136 N. C. 
316, 48 SE 783; Moore v. Moore, 130 
N.C. 333; 41°SE 943. 


Oh.—Myers v. Myers, 22 Oh. Cir. 
Nets e218) 

Pa.—Waldron y. Waldron, 55 Pa. 
231; Schofield v. Schofield, 51 Pa. 


Super. 579; Brotherhead v. Brother- 
head, 17 Pa. Dist. 264; Shoemaker v. 
Shoemaker, 5 Pa. Dist. 449; O’Hara 
Va,OLMarawecn Pas Dist, £452, arb? “bat 
Co. 603; Horst v. Horst, 18 Lancl 
fed 14; Stork v. Stork, 2 WklyNC 

S. C.—Brunson y. Brunson, 94 S. C. 
11, 77 SE 704. 

Tenn.—Burrow v. Burrow, 6 Lea 
499; Lishey v. Lishey, 2 Tenn. Ch. 
1; Ward v. Ward, 1 Tenn. Ch. 262. 

Utah.—Read v. Read, 28 Utah 397, 
78, P 675. 

Eng.—Jones v. Jones, L. R. 2 P. & 
D. 333; Cooke v. Cooke, 2 Phillim. 
40, 1 EnglWccl 178. 

[a] Reason for rule.—At common 
law by the marriage contract the 
husband acquired complete control 
over all property owned by the wife 
at the time of the marriage, or which 
she might acquire during coverture. 
In such a state of facts, unless the 
court required the husband to sup- 
port his wife and to furnish her with 
the means of prosecuting her suit or 
defending it, she would be left during 
the litigation both destitute and de- 
fenseless. Streitwolf v. Streitwolf, 
58 N. J. Eq. 570, 43 A 904, 45 LRA 
842 [aff 181 U. S. 179, 21 SCt 553, 45 
L. ed. 807]. 

[b] Oviginaly almost matter of 
course.—Originally temporary  ali- 
mony was made in divorce suits al- 
most as a matter of course. Stark v. 
Stark, 115 Mo. A. 436, 91 SW 418. 
anor” Ark.—Hecht v. Hecht, 28 Ark, 


fohal, Ne “411; Rosé 'V. tae. 109 Cal. 544, 
42 P 452; Bohnert v. Bohnert, 91 Cal. 
428, 27 Pp 732; Turner v. Turner, 80 
Cal 41,222 Pr 72. 

D. C.—Lesh v. Lesh, 21 App. 475. 

Fla.—Haddon v. Haddon, 36 Fla. 
413, 18 S 779. 

Ga. —Williams v. Williams, 114 Ga. 
772, 40 SE 782; Kendrick v. Kendrick, 
105 Ga. 38, 31 SE 115; Bender v. 
Bender, 98 Ga. 717, 25 SEH 924; Carl- 
ton v. Carlton, 44 Ga. 216. 

Ill.—Klekamp v. Klekamp, 275 M11. 
98, 113 NE 852, AnnCas1918A “613; 
Foss v. Foss, 100 Ill. 576; Blake v. 
Blake, 80 Ill. 523; Foote v. Foote, 22 
Tll. 425; Stewarison v. Stewartson, 15 
Til. 145; Cooper v. Cooper, 85 Ill. A. 
575 [aff 185 Ill. 163, 56 NE 1059]; 
Lind v. Lind, 37 Ill. A. 178; Wooley 
v. Wooley, 24 Ill. A. 431. 

Ind.—Snider v. Snider, 179 Ind. 583, 


|102 NE 32; Peck v. Peck, 113 Ind. 168, 


15 NE 12; Logan yv. Logan, 90 Ind. 
107; Corey v. Corey, 81 Ind. 469; 
Stewart v. Stewart, 28 Ind. A. 378, 62 
NE 1023. 

Ky.—Lochnane v. Lochnane, 78 Ky. 
467. But see Whitsell v. Whitsell, 8 
B. Mon. 50 (under St. [1831] 126). 
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cretion will be controlled by the facts and circum- 
stances of each particular case and the situation of 


[§ 500] 3. At What Stage Allowed—a. In Gen- 


Md.—Westphal v. Westphal, 103 A 


846; Mulhall v. Mulhall, 120 Md. 22, 
ioe A 490. 

Mich.—Ross v. Griffith, 53 Mich. 5, 
18 NW 5384; Haines v. Haines, $5 
Mich. 138. 


Minn.—Stiehm y. Stiehm, 69 Minn. 
461, 72 NW 708. 

Mo.—Marx v. Marx, 94 Mo. A. 172, 
67 SW 934; Motley v. Motley, 93 Mo. 
A. 471, 67 SW 741; Lawlor v. Law- 
lor, “6 Mo. A. 293; Penningroth v. 
Penningroth, 71 Mo. A. 438; Mahn 
v. Mahn, 70 Mo. A. 337; Adams v. 
Adams, 49 Mo. A. 592 (all holding 
that the appellate court can review 
an allowance for alimony either in 
gross or pending suit for divorce). 

Y.—Patterson v. Patterson, 4 
App. Div. 146, 38 NYS 637; Aldrich 
v. Aldrich, 26 NYS 344; Pettee v. 
Pettee, 19 ‘NYS 211. 

Okl.—McKennon v. MckKennon, 10 
Okl. 400, 68 P 704. 


Ont.—Switzer v. Switzer, 10 Ont 
WR 406. 
[a] Review by certiorari.—The 


appellate court will not annul such 
an order by a writ of certiorari. 
Kapp v. Seventh Judicial Dist. Ci GMou 
Nev. 444, 103 P 235. 

71. Cal— Newlands v. Los Angeles 


County Cus 17a) Calli Aleta ozo: 
Youree \v. Youree, 1 Cal. A. 152, 81 
P 1028. 


D. C.—Dunnington vy. Dunnington, 
45 App. 277; Lesh v: Lesh, 21 App. 


475. 

Ga.—Helton v. Helton, 90 SE 381; 
Thurman y, Thurman, 144 Ga. 337, 87 
SE 21; Moss v. Moss, 144 Ga. 194, 
86 SE 548; Heaton v. Heaton, 102 
Ga. 578, 27 SE 677. 

T11.—Cooper v. Cooper, ee Til. AY S75 
[aff 185 Ill. 163, 56 NE 1059 

Ind.—Snider v. Snider, 179 Ind. 583, 
102 NE 32. 

Ky.—Wills v. Wills, 168 Ky. 35, 181 
SW 619 

Ma d.— Westphal v. Westphal, 132 
Md. 330, 103 A 846. 

Mo.—State v. Seddon, 93 Mo. 520, 6 
SW 342; Bender v. Bender, 190 Mo. A. 
572, 176 SW 284; Libbe v. Libbe, 166 
Mo. A. 240, 148 SW 460; Fullhart v. 
Fullhart, 109 Mo. A. 705, 83 SW 541. 
vik Ue vores v. Blakely, 166 NW 


N. C.—Jones v. Jones, 91 SE 960; 
Moere v. Moore, 130 N. C. 333, 41 SEH 

Oh.—Myers v. Myers, 22 Oh. Cir. 
Ct. N. S. 218. 

S. C.—Gordon v. Gordon, 91 S. C. 
245, 74 SE 360. 

Utah.—Read vy. Read, 28 Utah 297, 
78 (P65: 

See also infra § 767. 

72. Ala.—Bulke v. Bulke, 173 Ala. 
138, 55 S 490, 491 [cit Cyc]. 

Ga.—Odum v. Odum, 132 Ga. 437, 

64 SE 470; George v. George, 130 Ga. 
608, 61 SE 401; Singletary v. Single- 
tary, 130 Ga. 435, 60 SE 1048; Pear- 


a 


oor v. Pearson, 125 Ga.! 132,54 SE 
gay v. Day, 15 Ida. 107, 96 P 


Tll.—Arado v. Arado, 281 Tll. 123, 
117 NE 816; Cooper v. Cooper, 85 Ill. 


ie [aff 185 Tll. 1638, 56 NE 
058]. 

Ind.—Snider v. Snider, 179 Ind. 583, 
102 NE 32; Hedrick v. Hedrick, 28 
Ind. 291. 

Ky.—Wills v. Wills, 168 Ky. 35, 181 
SW 619. 

Md.—Westphal v. Westphal, 103 A 
846; Mulhall v. Mulhall, 120 Md. 22, 
87 A 490. 

TShue Meno v. Haines, 35 Mich. 


; N. Y.—Jones v. Jones, 2 Barb. Ch. 
46. 

Pa.—Brotherhead vy. Brotherhead, 
17 Pa, Dist. 264; Shoemaker vy. Shoe- 
maker, 5 Pa. Dist. 449; O’Hara v. 
O’Hara, 2 Pa. Dist. 452; Wait v. Wait, 
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eral. 


[§ 501] b. 


General. 


7 LegGaz 382, 23 PittsbLegJ 57. 

Tex.—Rivers v. Rivers, (Civ. A.) 
133 SW 524. 

Utah.—Read v. Read, 28 Utah 297, 
301,78 PB 675: 

Wash.—State v. King County 
Super. Ct., 55 Wash. 347, 104 P 771, 25 
LRANS 387; Sullivan v. Sullivan, 49 
Wash. 508, 95 P 1095; Holcomb v. 
Holcomb, 49 Wash. 498, 95 P 1091. 

Ont.—Thrower v. Thrower, 3 Ont 
WR 541. 

See also infra §§ 517, 518, 558. 

“The amount of property owned by 
the husband, his capabilities and op- 
portunities for earning money, the 
health of each, and their respective 
ages, the station in life in which the 
wife has been accustomed to live, and 
the amount and kind of her own prop- 
erty, will be taken into consideration 
by the court.” Read v. Read, supra. 

[a] Alimony is not granted as a 
penalty, and can be awarded only on 
equitable grounds, in view of the sit- 
uation of the parties. State v. King 
County Super. Ct., 55 Wash. 347, 104 
Reis, 260uRANS 387. 

Discretion as to amount of award 
see infra §§ 532, 534. 

73. See Combs v. Combs, 146 Ga. 
112, 90 SH 862; Pitts v. Pitts; 144 
Ga. 428, 87 SEH 391; King vy. King, 
128 Ga. 54, 57 SE 227; Stallirgs v. 
Stallings, 127 Ga. 464, 56 SE 469, 9 
LRANS 593; and supra § 498. 

[a] Application for divorce gives 
the court jurisdiction to hear the 
question of alimony. Burns v. Burns, 
159 Tex. Civ. A. 549, 126 SW 333. 


74. Simmons v. Simmons, 62 N. C. 
63, 64 (“the question is: Was the 
suit pending? If it was, then his 


Honor had the power 
mony. If it was not pending, then 
he had no such power’). See also 
infra §§ 501-508. 

75. Thomas v. Thomas, 18 Oh. Cir. 
Ct. N. S. 368: Adkins v. Adkins, 15 
Oh. Cir. Ct. N. S. 161; Weishaupt v. 
Weishaupt. 27 Wis. 621. See also 
infra §§ 502 et seq, 509 et seq. 

{a] Thus it has been held that, if 
the answer on oath denies or explains 
the charges in the bill so that the 
court cannot decide on the pleadings 
that plaintiff has a meritorious cause 
of action, an application for tempo- 
rary alimony will be denied. Cray v. 
Cray, 32 N. J. Eq. 25; Anthony v. 
Anthony, 11 N. J. Eq. 70; Bissell v. 
Bissell, 1 Barb. (N. Y.) 430, 3 HowPr 
242. See Miller vy. Miller, 27 Misc. 
758, 59 NYS 473 (in an action by a 
husband for absolute divorce on the 
groune of adultery, while the rule is 
that, where the wife denies on oath 
the charge, she will be allowed ali- 
mony and counsel fee, even though 
the husbanc submits affidavits in sup- 
port of the charge, unless her guilt 
appears established beyond all rea- 
sonable doubt, where no papers are 
handed up on a motion by the wife 
for such allowance showing a denial 
on oath of the charge, and there are 
no allegations in the affidavit pre- 
sented by her upon which the court 
can with satisfactory certainty base 


to allow ali- 


While an application for temporary alimony 
must be based on a pending suit,’ it is sometimes 
difficult to determine when the action is pending, 
and therefore not always easy to determine at what 
stage temporary alimony properly may be granted.” 
Prior to Final Hearing—(1) 
While temporary alimony should not be 
allowed unless the application of plaintiff shows 
tnat an action for divorce has been commenced and 
that a meritorious cause of action exists,’> gener- 
ally speaking temporary alimony may be allowed in 
a proper case at any time after suit commenced and 
before final hearing.“® It may be granted in the dis- 
eretion of the court before defendant’s answer is 
filed,’7 although it has been held that, when the 
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In 


diction.®° 
[§ 502] (2) 
the original bill, 


[§ 503] (3) 


a finding as to the husband’s income, 
the application will be denied, with- 
out costs, with leave to renew it on 
proper papers). But see Tyrrell v. 
Tyrrell, (N. J. Ch.)’3 A 266 (where 
the charges in the bill are emphatic- 
ally denied in the answer, which, be- 
ing under oath, is read as an affidavit, 
on a motion for alimony pendente 
lite, it does not necessarily follow 
that alimony must be refused). 

Prima facie case see infra § 510. 

76. Ex p. Joutsen, 154 Cal. 540. 
98 P 391; Hamilton vy. Hamilton, 129 
Iowa 628, 106 NW 5; Murff v. Mc- 
Closkey, 138 La. 72, 70 S 41. See 
Lesh v. Lesh, 21 App. (D. C.) 475, 477 
(where alimony was granted before 
the trial but after testimony had been 
taken and filed in the cause on affi- 
davits of the petitioner, which al- 
leged that the testimony taken and 
filed “utterly refuted the false and 
defamatory answer of the defend- 
ant’’). 

[a] Pending a motion for the 
change of venue made by a husband 
who is the defendant alimony may 
re awarded. Moe v. Moe, 39 Wis. 


[b] Pending plea of former ad- 
judication.._-Pending a decision as to 
the sufficiency of a plea of prior 
adjudication, filed by a husband to a 
bill for a divorce, the court has juris- 
diction to allow alimony. Filer v. 
Filer, 77 Mich. 469, 43 NW 887, 6 LRA 
399 (the fact that the bill alleged but 
one year’s residence of the wife, 
while the statute under which it was 
filed required a residence of two 
years, did not prevent the awarding 
of alimony, there being no demurrer 
to the bill). 

[ec] Pending answer of insanity.— 
In an action by a wife for alimony 
without divorce the filing of an an- 
swer averring the insanity of plaintiff 
and praying for the appointment of a 
guardian ad litem does not affect the 
right of the court to allow alimony 
prior to the hearing and determina- 
tion of the issue of insanity. Storke 
v. Storke, 99 Cal. 621, 34 P 339 (“the 
averment of insanity was not differ- 
ent from any other averment which 
if proved at the trial would have de- 
feated respondent’s action; and the 
very purpose of alimony in such a 
case is to give support to the wife 
and enable her to conduct her side of 
the litigation pending the trial of the 
issues made by the pleadings’). 

{d] While a reference is pending 
to determine the proper allowance of 
permanent alimony, alimony may be 
allowed. Forrest v. Forrest, 16 N. Y. 
Super. 650. 

fe] In North Carolina under a 
statute requiring that an affidavit 
must be filed with the complaint in a 
suit for a limited divorce showing 
that the grounds relied on existed, 
to plaintiff's knowledge, at least six 
months before filing of the complaint, 
authorizing alimony pendente lite, 
when it appears defendant is at- 
tempting and about to remove from 


the state and is about to dispose of 


[§§ 500-503 


wife is defendant, alimony will not be granted be- 
fore she answers.® 
to the jurisdiction of the court, in a suit for dis- 
solution of the marriage, does not affect the power 
of the court to allow temporary alimony; 7® but the 
court may, under special circumstances, where there 
is a plea to the jurisdiction, refuse an allowance 
until the determination of the question as to juris- 


The fact that there is a plea 


Before Complaint Filed. Before 
complaint, or petition is filed tem- 


porary alimony will not be awarded,* as there is 
then no action pending.* 


Before Service of Process. In the 


absence of statutory provisions to the contrary,** 


his property, whereby plaintiff may 
be deprived of alimony, if the 
judge finds the facts, alleged by a 
wife, suing for divorce, on application 
for alimony to be true and sufficient 
to entitle her to a divorce, if estab- 
lished at the trial, an action may be 
instituted, and an order for alimony 
properly made, before such six-month 
period has elapsed. Sanders v. San- 
ders, 157 N. C. 229, 72 SE 876. 

77. Foss ‘v,. Hoss, 100 EI a biGs 
Rosenthal v. Rosenthal, 117 La. 786, 
42 S 270. See also Moe v. Moe, 39 
Wis. 308 (where the answer was 
served after the motion for tempo- 
rary alimony was made and before 
it was determined, but was not filed 
until after its determination, and was 
not before the court on the hearing 
of the motion, the order granting ali- 
mony would not be disturbed if justi- 
fied by the facts stated in the peti- 
tion). 

[a] Pending demurrer to com- 
plaint.—Alimony may be awarded be- 
fore any issue of fact is joined in 
an action and while a demurrer to a 
complaint by the husband for di- 
vorce is pending, Langan v. Langan, 
91 Cal. 654, 27 P 1092. 

[b] Pending filing of amended 
complaint.—The fact that a demurrer 
has been suStained to a complaint 
for divorce does not render the ac- 
tion one no longer pending. Where 
upon such a ruling leave is given to 
file an amended complaint within a 
designated time, and the time has not 
expired, the action is still pending in 
the court that sustained the demur- 
rer, although no amended complaint 
has been filed, and alimony may be 
granted. Ex p. Joutsen, 154 Cal. 540, 
98eP e391: 

78. Allen v. Allen, 30 F. Cas. No. 
18,223, Hempst. 58. 

79. Dahne vy. San Diego County 
Super. Ct., 31 Cal. A. 664, 161 P 2380; 
Miller v. Miller, 33 Fla. 458; 15 
S 222,:24 LRA 1373 Gray “vi Gray, 
143 N. Y. 354, 38 NE 301; Brinkley 
v. Brinkley, 50 N. Y. 184, 10 AmR 
460; Ronalds v. Ronalds; L. R. 3 P. 
& D. 259. See also Wade v. Wade, 
173 App. Div. 928, 158 NYS 555. (“dis- 
puted questions of jurisdiction in 
eases of this kind should not be de- 
termined merely upon affidavits, but 
should be reserved for the trial’). 

80. Bradstreet v. Bradstreet, 17 
D C. 502 (it appearing that the wife’s 
relatives had stimulated the bring- 
ing of the suit and had promised to 
take care of her, and to provide the 
means necessary for its prosecution, 
the court, under the circumstances, 
refused to grant alimony until the 
plea of jurisdiction had first been dis- 
posed of). 

81. Wickhoff v. Eickhoff, 14 Colo. 
A. 127, 59 P 411; Staivey v. Stalvey, 
(Ga.) 64 SE 91; Yoemans v. Yoemans, 
77 Ga. 124, 3 SE 354. 


82. See cases supra note 81. 
83. See statutory provisions, 
[a] In Oklahoma by reason of a 


statute so providing the right of the 
court to make an order for temporary 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


et bx. 4 <= 50. ae 


} 


Be ok i ee aa rd 


§§ 5038-507] 


service of process or appearance by defendant is 
essential to the exercise of the power of granting 
temporary alimony,** because until such time the 
suit 1s not pending and the court has no jurisdiction 
over defendant.*® 

[§ 504] (4) Before Return Day. In the absence 
of a statute to the contrary,®® temporary alimony 
will be refused before return day,*’ except where by 
appearance service has been waived **® or except 
perhaps where proof of actual service is made.*® 

[§ 505] (5) Before Appearance. Where the 
husband has been duly served with process,®® his 
appearance is not necessary before temporary ali- 
mony may be allowed.°* 

[§ 506] c. On Final Hearing. It has been held 
that an order for the allowance of temporary all- 
mony, although usually made at an early stage of 
the cause, may be made on final hearing; ** but an 
allowance of such alimony in a final judgment dis- 
missing the husband’s complaint for divorce has 
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been held improper.®? So where, pending an action 
by a wife for divorce, temporary alimony was 
awarded, it has been held improper to award addi- 
tional temporary alimony at the passage of the final 
decree granting the divorce.** 

[§ 507] d. Pending Appeal. Temporary ali- 
mony should be allowed the wife pending an ap- 
peal, where it is shown that the appeal was taken 
in good faith and that the allowance is necessary,?> 
either by the court below °® or by the appellate 
court, according to the practice in the particular 
jurisdiction,®” although appellate courts will order 
payment of alimony pending appeal ouly where the 
demands of justice make it clearly essential.°® On 
a proper showing, temporary alimony may be 
allowed where an appeal is taken from an 
order allowing ®® or refusing to allow tempo- 
rary alimony; where a husband appeals from a 
decree refusing to grant him a divoree,? or from 
a decree granting a divorce in favor of his wife; * 


alimony depends only upon the filing 
of the petition for divorce or per- 
manent alimony. McKennon v. Mc- 
Kennon, 10 Ok}. 400, 63 P 704. 

84. See cases infra note 85; and 
also supra § 501. 

85. Cal.—Baker v. Baker, 136 Cal. 
302, 68 P 971. 

Del.—Holland vy. Holland, 9 Del. 
86 


Ga.—Hood v. Hood, 130 Ga. 610, 61 
SE 471, 19 LRANS 193, 14 AnnCas 
359; Stallings v. Stallings, 127 Ga. 
464, 56 SE 469, 9 LRANS 593; Yoe- 
mans v. Yoemans} 77 Ga. 124, 3 SE 
354. See also Stalvey_v. Stalvey, 132 
Ga. 307, 64 SE 91. But see Odum v. 
Odum, 132 Ga. 437, 64 SE 470. 

Ind.—Lytle v. Lytle, 48 Ind. 200; 
Beard v. Beard, 21 Ind. 321. 


La.—Madden v. Fielding, 19 La. 
Ann, 505. 

Me.—Russell v. Russell, 69 Me. 
336. 


Mo.—Ellison v. Martin, 53 Mo. 575: 
Morick v. Morick, (A.) 196 SW 1029. 

N. C.—Simmons vy. Simmons, 62 
N.C. 63. 

Oh.—Cox v. Cox, 19 Oh. St. 502, 2 
AmR 415. 

Pa.—Corbin v. Corbin, 16 Pa. Co. 
448: Quelin v. Quelin, 11 Pa. Co. 265; 
Slocum v. Slocum, 2 Phila, 217; Jones 
v. Jones, 16 WklyNC 259. 

Porto Rico.—Rios v. Calvo, 16 
Porto Rico 118. 

W. Va.—Chapman v. Parsons, 66 
W. Va. 307, 66 SE 461, 135 AmSR 
1033, 24 LRANS 1015, 19 AnnCas 453; 
Coger v. Coger, 48 W. Va. 1385, 35 SE 
823. 

Wis.—Weishaupt v. Weishaupt, 27 
Wis. 621. : 

[aj Constructive service on de- 
fendant in divorce by publication is 
not sufficient to authorize a judgment 
for temporary alimony. -Dyson Vv. 
Knight, 130 Ga. 578, 61 SE 468, 124 
AmSR 179. 

[b] Service of complaint.—A mo- 
tion for alimony pendente lite should 
not be noticed until after a copy of 
the complaint has been served, al- 
though the suit has been commenced 
by the service of a summons. Reese 
v. Reese, 2 CodeRep (N. Y.) 81. 

86. See statutory provisions. 

[a] Im Maine, where a statute 
provides that “the time when a writ 
is actually made, with an intention 
of service, shall be deemed the com- 
mencement of the suit,’ it has been 
held that a libel for divorce inserted 
in a writ of attachment is to be re- 
garded as pending after service on 
the libelee, and that alimony may be 
awarded after such service and be- 
fore the return day of the writ. Rus- 
sell v. Russell, 69 Me. 336. 

87. Holland v. Holland, 9 Del. 86; 
Bailey v. Bailey, 26 Pa. Dist. 1059; 
Jones v. Jones, 16 WklyNC (Pa.) 259. 

88. Slocum v. Slocum, 2 Phila. 
(Pa.) 217. 


_pearance, 


{a] “By appearing prior to the re- 
turn day of the summons defendant 
voluntarily submitted himself to the 
jurisdiction of the court, thereby 
waiving any want of jurisdiction over 
his person.’’ Morick v. Morick, (Mo. 
A.) 196 SW 1029, 1030. 

89. Simmons v. Simmons, 62 N. C. 
632 Corbin) v.-_Corbin;,.16 Pa. Co; 448 
(although no appearance has been en- 
tered). 

90. See supra § 239 et seq. 

91. Gaylord v. Gaylord, 57 N. C. 
Hr Corbingtv. (Corbin o16-—Pas (Co, 

48. 

{a] Nonappearance and alias writ. 
—An order for alimony pendente lite 
made after a service and return of 
the subpoena is good, although made 
before an appearance by defendant or 
the issue of an alias. Gaylord v. 
Gaylord, 57 N. C. 74. 

{b] In England (1) 
cases to the contrary. Tomkins v. 
Tomkins, 1 Swab: & Tr. 163. See 
also Deane v. Deane, 28 L. J. P. & M. 
23 (where the court suggesting as a 
reason that the cause would be, in 
the case of the husband’s nonap- 
more quickly disposed of, 
and there would therefore be no need 
of granting a temporary allowance to 
the wife). (2) Temporary alimony 
by consent will not be allotted where 
a husband has not entered an appear- 
ance. Clarke v.. Clarke, 31 Li: J.P: \D. 
& Adm. 165. 

92. Jeter v. Jeter, 36 Ala. 391. 

93. Lonsdale v. Lonsdale, 41 App. 
Div. 224, 58 NYS 532. 

94. Ricketts v. Ricketts, 4 Gill 
(Md.) 105. 

95. Ala.—Lawrence v. Lawrence, 
141 Ala. 356, 37 S 379; Ex p. King, 27 
Ala. 387. 

Cal.—Sheppard v. Sheppard, 161 
Cal. 348, 119 P 492; Bruce v. Bruce, 
160 Cal. 28,116 P 66; Gay v. Gay, 146 
Cal. 237, 79 P 885; Bohnert v. Bohn- 
ert, 915 Cali 428.027 Pa(d2eReilly, vs 
Reilly, 60 Cal. 624. 

Colo.—Pleyte v. Pleyte, 15 Colo. 
D255 Loy eaeOS 

Pog ve crouenans v. Holleman, 69 Ga. 
676. : 

Il].—Hunter v. Hunter, 100 Ill. 477. 
Pysab a Ein ce v. Miller, 43 Iowa 

Mich.—Zeigenfuss v. Zeigenfuss, 21 
Mich. 414; Chaffee v. Chaffee, 14 Mich. 
ae Goldsmith v. Goldsmith, 6 Mich. 

Mo.—Zerega v. Zerega, (A.) 200 SW 
700; Dowling v. Dowling, 181 Mo. A. 
675, 164 SW 648; Libbe v. Libbe, 157 
Mo. A. 701, 1388 SW 685, 148 SW 460; 
Motley v. Motley, 93 Mo. A. 473, 67 
SW 741; Mahn v. Mahn, 70 Mo. A. 
337; Watkins v. Watkins, 66 Mo. A. 
468; Rosenfeld v. Rosenfeld, 63 Mo. 
A. 411; Clarkson y. Clarkson, 20 Mo. 
Fie 94; Miller vy. Miller, 12 Mo. A. 

93. 

Mont.—Bordeaux v. Bordeaux, 30 


there are 


Mont, 36, 75 P 524, 

Nebr.—Callahan v. Callahan, 7 
Nebr: 38. 

N. Y.—McBride v. McBride, 119 
N. Y. 519, 23 NE 1065; Berger v. Ber- 
ger, 141 App. Div.- 455, 126 NYS 284; 
Greenberg v. Greenberg, 134 App. Div. 
419, 119 NYS 227; Haddock v. Had- 
dock, 75 App. Div. 565, 78 NYS 304; 
Halsted v. Halsted, 21 App. Div. 589. 
47 NYS 814; Wood v. Wood, 7 Lans. 
204; Forrest v. Forrest, 16 N. Y. 
Super. 661, 9 AbbPr 289. 

Pa.—Middleton vy. Middleton, 19 Pa. 


Co; 353. 
Ss. D.—Drake v. Drake, 21 S. D. 
103 Tex. 


182, 110 NW 270. 
Tex.—Ex p. Lohmuller, 

474, 129 SW 834, 29 LRANS 303. 
Wyo.—Snow v. Duxstad, 23 Wyo. 


| 82, 147. P 174. 


} 

96. Pemberton vy. Pemberton, 169 
Ky. 476, 184 SW 378; Crane v. Crane, 
128 Md. 214, 97 A 534; Buckner v. 
Buckner, $113) Mids) 2263:wig4 ean 4 yitle 
Chappell v. Chappell, 86 Md. 532, 39 A 
984; Hayward v. Hayward, (Md.) 26 
A 357; Rohrback v. Rohrback, 75 Md. 
317, 23 A 610; Middleton v. Middle- 
ton, 19 Pa. Co. 353; Ex p. Lohmuller, 
103 Tex. 474, 129 SW 834, 29 LRANS 
303; and cases supra note 95, 

97. See infra § 643. 

98. Weber v. Weber, (Mo. A.) 189 
SW 580; Arndt v. Arndt, 177 Mo. A. 
420, 163 SW 282; Berger v. Berger, 
141 App. Div. 455, 126 NYS 284; 
Gust v. Gust, 69 Wash. 220, 124 P 
504; Holcomb v. Holcomb, 49 Wash. 
498, 503, 95 P 1091 [cit Cyc]. See 
also Hartung v. Hartung, 142 Wis. 
530, 126 NW 38; Herman v. Herman,’ 
142 Wis. 529, 126 NW 3 (both holding 
that since suit money and temporary 
alimony will not be allowed in the 
supreme court on motion as of right, 
put the moving party must show a 
meritorious cause of action, a mo- 
tion for such allowance cannot be 
granted before a bill of exceptions 
is returned to enable the court to de- 
termine that question). 

{a] The appellate court will not 
require appellant to pay alimony and 
counsel fees awarded by judgment 
appealed from under penalty of dis- 
missal on refusal. Buehler v. Bueh- 
ler, 38 Nev. 500, 151 P 44. 

{[b] The fact that a wife was 
found to be at fault on the hus- 
band’s cross bill does not prevent the: 
court from making further allowance 
to the wife pending an appeal. Arndt 
v. Arndt, 177 Mo. A. 420, 163 SW 


282. 

99.) “Peo. v. Cook’ County Cir. Ct, 
169 Ill. 201, 48 NE 717; Gamble v. 
Gamble, 57 Ill. A. 183. 

1. Friend v. Friend, 65 Wis. 412, 

Md. 

Hees LAS I61.0: 


27 NW 34. 

2. Rohrback v. Rohrback, 75 

3. Mercer v. Mercer, 19 Colo. A. 
51, 73 P 662; McBride v. McBride, 119 
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where a husband appeals from a decree awarding 
alimony, although he files a supersedeas staying 
execution of the decree; ®* or where the husband ap- 
peals from an allowance of permanent alimony with- 
out questioning the part of the decree granting the 
It has been held that in the discretion of 
the court temporary alimony continues until the ter- 
mination of the litigation, including an appeal from 


divoree.® 


the judgment rendered below.’ 
[§ 508] e. 


N. Y. 519, 283 NE 1065; Haddock v. 
Haddock, 75 App. Div. 565, 78 NYS 
304; Pollock v. Pollock, 7 S. D. 331, 64 
NW 165; Sullivan v. Sullivan, 49 
Wash. 508, 95 P 1095. 

{a] Previous application for tem- 
porary alimony need not have ‘been 
made.—Haddock v. Haddock, 75 App. 
Div. 565, 78 NYS 304. 

4. Sheppard vy. Sheppard, 161 Cal. 
348, 119 P 492. 

5. Sheppard v. Sheppard, 161 Cal. 
348, 119 P 492 (notwithstanding such 
support was for a period of time 
covered by the maintenance). 

6. Tuttle v. Tuttle, 26 S. D. 95, 127 
NW 637. 

7. Cal.—Gay v. Gay, 146 Cal. 237, 
79 P 885. 

Ga.—Holleman v. Holleman, 69 Ga. 
676. 

Mo.—Arndt v. Arndt, 177 Mo. A. 
420, 163 SW 282; Watkins v. Watkins, 
66 Mo. A. 468. 

N. Y.—Haddock v. Haddock, 109 
App. Div. 502, 96 NYS 522 (appeal to 
federal supreme court). But see 
Wood v. Wood, 7 Lans. 204 (holding 
that, if reasons exist for the payment 
of alimony pending appeal, and the 
judgment contains no direction in 
that respect, a new application should 
be made therefor). 
ee veNell v. McNeil, 19 Pa. Co. 

See also infra § 527. 

8. See Underwood v. Underwood, 12 
Fla. 434 (where it is intimated that 
temporary alimony might be awarded 
after a decree for divorce, although 
it is said that such an order under the 
statute should not be made unless 
the nature of the case makes it ‘“‘fit, 
equitable, and just’’). 

{a] Application before dismissal. 
—The dismissal by the husband of 
his bill does not deprive the court of 
jurisdiction to grant a motion for an 
allowance to the wife for her ex- 
penses which was filed prior to the 
dismissal. O’Neil v. O’Neil, 100 Iowa 
743; 69 NW 523. 

{b] Dismissal set aside—Where a 
dismissal is made by plaintiff before 
alimony is allowed, the order of dis- 
missal may be set aside to permit 
the allowance of alimony. Woodward 
v. Woodward, 84 Mo. A. 328. 

[ec] A petition to set aside a di- 
vorce decree for fraud may be prop- 
erly considered as filed “during pen- 
dency of the action’ for divorce, so 
far as relates to the court’s power 
to make allowance for maintenance 
and expenses of the litigation. Stew- 
ee v. Stewart, 101 Ark. 86, 141 SW 
193. 

[d] After decree nisi~—In Eng- 
land the court has power to order 
alimony pendente lite notwithstand- 
ing a decree nisi has been made for 
dissolution of marriage. Ellis v. El- 
lis; 8 P? Di 188 [overr Latham ~v. 
Tatham, 30 Tu. J. P. D) & Admire Léa 
But see Noblett v. Noblett, L. R. 1 P. 
& D. 651 (where the court refused 


After Final Decree or Dismissal. 
Subject to some apparent exceptions and qualifica- 
tions,® temporary alimony cannot be allowed after 
a final decree or dismissal of the suit,® since the 
suit is then no longer pending and the court has no 
jurisdiction of the parties,!? but it may be allowed 
after reversal and remand, although originally re- 
fused, if no final decree of divorce has been ren- 
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dered.1? 


to make any order for alimony pen- 
dente lite, after a decree nisi had 
been obtained for a dissolution of 
marriage by reason of the wife’s 
adultery, the wife having allowed 
some months to elapse after the com- 
mencement of the suit before she filed 
her petition). 

9. D. C.—Walter v. Walter, 15 App. 


Bey 
Ill.—Chestnut v. Chestnut, 77 Ill. 


el Newman v. Newman, 69 Ill. 

167. 

ee Viearrellae so ind. 
5 


Mo.—Waters v. Waters, 49 Mo. 


385. 

N. Y.—McBride v. McBride, 119 
N. Y. 519, 23 NE 1065; Erkenbach v: 
firkenbach, 96 N. Y. 456; Kamp v. 


Kamp, 59 N. Y. 212; Winkemeier v. 
Winkemeier, 11 App. Div. 199, 42 
NYS 586. 


Oh.—Nauman v. Nauman, 26 Oh. 
Cin iGwrsT: 
fat meee’ v. Chase, 15 Pa. Dist. 

he 

Philippine.—Lanzuela v. Sweeney, 4 
Philippine 79; Yangeo v. Rohde, 1 
Philippine 404. 

Tenn.— Persens vy. Persons, 7 
Humphr. 183. 

Wis.—Becker v. Becker, 153 Wis. 
226, 140 NW 1082, LRA1915E 56. 

Pending appeal see supra § 507. 

10. Creasey v. Creasey, 175 Mo. A: 
237, 157 SW 862; and cases supra 
note 9. 

11. Libbe v. Libbe, 166 Mo. A. 
240, 148 SW 460. 

12. See supra § 499. 

13. See supra § 499. 

14. See infra § 510 et seq. 

15. Ala.—Brindley v. Brindley, 121 
Ala. 429) 25S) 7 5il. 

Cal.—_Kowalsky v. Kowalsky, 145 
Cale394,.78 P 877. 

Colo.—Daniels v. Daniels, 9 Colo. 


133, JOUE G5e. 

Ga.—Coley v. Coley, 128 Ga. 654, 
58 SE 205; Methvin v. Methvin, 15 
Ga. 97, 60 AmD 664. 

Ill.—Cooper y. Cooper, 185 Ill. 163, 
56 NE 1059. 

Iowa.—McFarland v. McFarland, 51 
Iowa 565, 2 NW 269. 

Miss.—Reed v. Reed, 85 Miss. 126, 
37 S 642; McFarland v. McFarland, 
64 Miss. 449, 1 S 508; Porter v. Por- 
ter, 41 Miss. 116. 
fogs waned v. Carroll, 68 Mo. A. 

N. J.—Suydam v. Suydam, 79 N. J. 
Eq. 144, 80 A 1057; Streitwolf v. 
Streitwolf, 58 N. J. Eq. 570, 43 A 904, 
45 LRA 842. 

S. C.—Messervy v. Messervy, 80 
S. C. 477, 61 SE 444; Smith v. Smith, 
51'S. ©. 379; 29°SH 227. 

Man.—McArthur v. McArthur, 15 
Man, 151. 

See alsSo supra §§ 498, 499. 

fa] An issue of the insanity of 
the wife, raised by the husband’s an- 
swer, will not be determined on an 
application for temporary alimony. 


[§§ 507-510 


[§ 509] 4. Inquiry into Merits and Matters 
Essential to Allowance—a. 
where by statute temporary alimony is demandable 
as of right,2 and although its allowance is in the. 
sound discretion of the court,!* there are certain 
facts which must be made to appear, the existence 
of some of which at least is essential to the grant- 
ing of the application for such alimony.** 

[§ 510] b. Prima Facie Case—(1) Wife Plain- 
tiff. While temporary alimony may be allowed with- 
out inquiry into the merits of the case,’® yet a prima 
facie case must be shown in behalf of the wife.1® 

Considering answer of husband to the merits. 
There is authority for the statement that the an- 
swer of the husband to the merits may be consid- 
ered by the court in passing on a motion for tem- 


In General. Except 


Storke v. Storke, 99 Cal. 621, 34 P 
S09. 
16. Ala.—Brady v. Brady, 144 Ala. 
414, 39 S 287; Brindley v. Brindley, 
121 Ala. 429, 25 S 751. 

Colo.—Cowan v. Cowan, 10 Colo. 
540, 16 P 215. 

Bom: C.—Tolman v. Tolman, 1 App. 

Md.—McCurley v. McCurley, 60 Md. 
189, 45 AmR 717; Coles v. Coles, 2 Md. 
oh 342; Daiger v. Daiger, 2 Md. Ch. 

Miss.—Reed v. Reed, 85 Miss. 126, 
387 S 642. 

N. Y.—Conrad v. Conrad, 123 App. 
Div. 384, 107 NYS 1093; Weigand v. 
Weigand, 103 App. Div. 42, 92 NYS 
679; Masey v. Masey, 58 App. Div. 
619, 68 NYS 994; Desbrough v. Des- 
brough, 29 Hun 592; Solomon v. 
Solomon, 26 N. Y. Super. 669, 28 How 
Pr. 218s. Post wv. Bost, 55! Mise. 538. 
105 NYS 910; Rose v. Rose, 11 Paige 
166; Wood v. Wood, 2 Paige 108 [aff 
8 Wend. 357]; Worden v. Worden, 3 
Edw. 387. 

S. C.—Messervy v. Messervy, 80 
S. C. 277, 61 SE 444; Smith v. Smith, 
51INSS Casio 29 (SE 227: 

[a] The original bill or complaint 
should show (1) that the wife has a 
prima facie case, and if it does, the 
court, as a rule, awards temporary 
alimony. Brindley v. Brindley, 115 
Ala. 474, 22 S 448; Tolman vy. Tolman, 
1 App. (D. C.) 299; Porter v. Porter, 
41 Miss. 116. (2). Under a statute 
authorizing an order for temporary 
alimony “after a petition has been 
filed in an action for divorce and ali- 
mony, or for alimony alone,” if the 
petition on its face makes such a 
showing as entitles plaintiff to a di- 
vorce or alimony, then by virtue of 
the statute the court has’ the right to 
make the order. McKennon v. Mc- 
Kennon, 10 Okl. 400, 63 P 704. (3) 
But if the bill or complaint shows no 
ground for relief, temporary alimony 
should not be allowed. Hahn v. 
Hahn, 136 Ill. A.. 301. (4) And under 
some circumstances an allowance 
may be made irrespective of the suf- 
ficiency of the bill. Funk vy. Funk, 
81 Ill. A. 540 (the wife filed her bill 
against the husband for divorce on 
the ground of cruelty, which the hus- 
band in his answer denied; she then 
petitioned for alimony, and the hus- 
band answered the petition and also 
filed a cross bill for divorce, charg- 
ing the wife with adultery; it was 
held that the wife was entitled to 
alimony regardless of the sufficiency 


..of her bill, for the purpose of meet- 
ring the charge made against her in 


the cross bill); Chaffee v. Chaffee, 14 
Mich. 463 (where alimony was sought 
pending an appeal from a decree dis- 
missing the wife’s bill for a divorce, 
it was held that the appellate court 
would not decide upon the sufficiency 
of the bill, it appearing that the par- 
ties took testiinony in the cause and 
went to hearing upon the proof, in- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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porary. alimony;17 but there is also authority to 
the contrary,'® and it is generally held that the wife 
should not be denied temporary alimony because 
the husband’s sworn answer denies the allegations 
New matter set up in 
the husband’s answer to avoid the effect of the 
wife’s complaint will not cause the court to refuse 
temporary alimony where the complaint shows a 


of the bill or complaint.1® 


prima facie case.?° 
Considering affidavits. 


mony.?? 


stead of demurring). 

17. Cray v. Cray, 32 N. J. 25; Beg- 
bie v. Begbie, 7 N. J. Eq. 98; Heyman 
v. Heyman, 119 App. Div. 182, 104 
NYS 227. 

{a] Where an abandonment by the 
husband is relied upon in a separa- 
tion action brought by the allegation 
of abandonment generally, and of 
neglect or refusal to support, it is 
not sufficient whereon to found a 
motion for temporary alimony when 
the abandonment is denied. The ap- 
plicant is bound to set forth the 
facts and circumstances which con- 
stitute the supposed abandonment in 
order to enable the court to decide 
whether it ever occurred. Heyman 
v. Heyman, 119 App. Div. 182, 104 
NYS 227; Boubon v. Boubon, 26 N.Y. 
Super. 715. See also Martin v. 
Martin, 8 N. J. Eq. 5638, 569 (“in this 
case, the bill contains a general al- 
ljlegation that the defendant has aban- 
doned the complainant; but the facts 
stated in the bill fall short of show- 
ing an abandonment, and the answer 
and the facts stated therein and in 
the testimony deny it. And no suf- 
ficient cause is shown by the bill or 
the testimony for an abandonment of 
her husband by the complainant. I 
think the case, so far as regards this 
motion, may be put on very safe 
ground. The question seems to be, 
on whose part is the abandonment. 
If she is sincere in supposing that 
the defendant has abandoned her, we 
must suppose that she is willing to 
return to him. If she will go, with 
the children she has with her, to the 
defendant’s residence, and he _ shall 
refuse to receive her as his wife and 
provide for her and the children, the 
court will, on being properly in- 
formed of such refusal, allow ali- 
mony pendente lite. But, under the 
present aspect of the case, the mo- 
tion is denied’). 

18. McCue v. McCue, 149 Ind. 466, 
49 NE 382; Scoggins v. Scoggins, 80 
INTC. 318. 

[a] Court can look only to com- 
plaint.—‘“‘In an action for divorce 

where the wife arplies for alimony 
out of the estate of her husband 
pendente lite, the court can look only 
to the complaint, and will make the 
allowance when the facts set forth 
in it are sufficient to warrant the 
judgment of divorce.’ Scoggins v. 
Scoggins, 80 N. C. 318, 320. 

{[b] Allegations taken as true.— 
For the purposes of a motion for 
temporary alimony, all of the allega- 
tions set out in the complaint or pe- 
tition for a divorce are to be taken 
as true. McCue v. McCue, 149 Ind. 
466, 49 NE 382; Erwin v. Erwin, 57 


Ne Es 82. 

19. Ga.—McGee v. McGee, 10 Ga. 
477. 

Ill.— Harding v. Harding, 144 Ill. 
588, 32 NE 206, 21 LRA 310. 

Iowa.—Campbell vy. Campbell, 73 


Moving affidavits may be 
considered:in determining whether the wife has a 
prima facie case entitling her to temporary ali- 
So the wife’s prima facie case may be 
contested by counter affidavits filed by the husband 
in opposing the application for temporary ali- 
mony;7* but there is also contrary authority.?® 
Where a counter affidavit is allowed, 
tain no defense which is not set up in the answer, 
but which, if set up and established, would be a 
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it must con- 


Iowa 482, 35 NW 522. 
wear J.—Tyrrell v. Tyrrell, (Ch.) 3 A 

N. Y.—Strong v. Strong, 28 N. Y. 
Super. 612, 1 AbbPrNS 358; Osgood 
v. Osgood, 2 Paige 621; Hammond 
v. Hammond, Clarke 151; Wright v. 
Wright, 1 Edw. 62. 

N. C.—Morris v. Morris, 89 N. C. 
109; Webber v. Webber, 79 N. C. 572; 
Shearin v. Shearin, 58 N. C. 233; Wil- 
son v. Wilson, 19 N: C. 377. 

20. Cupples v. Cupples, 31 Colo. 
443, 72 P 1056; Carroli v. Carroll, 68 
Mo. A. 190; Andrews v. Andrews, 

(ex, Mo75. 

[a] Reason for rule.—‘‘The truth 
of the allegation in defendant’s an- 
swer is made one of the issues to be 
tried, and the burden of proving it 
is on the defendant, and alimony 
pendente lite will be awarded to the 
plaintiff until he does prove it.” 
Carroll v. Carroll, 68 Mo. A. 190, 
Oss 

{b] Recriminatory charge by hus- 
band.— Where the wife is the com- 
plainant, the fact that the answer of 
the husband makes’ recriminatory 
charges will not prevent the granting 
of alimony pendente lite. Andrews 
v. Andrews, PallecLex.)) 375; 

21. Wooley v. Wooley, 24 Ill. A. 
431; Begbie v. Begbie, 7 N. J. Eq. 98; 
Vaughn v. Vaughn, 89 App. Div. 611 
mem, 85 NYS 443 mem. 

[a] Parties nonresidents—A wife 
who had instituted an action for sep- 
aration was not entitled to tempo- 
rary alimony, it appearing from the 
moving papers that the parties were 
not married in New York and that 
neither was a resident of the state 
when the action was commenced. 
Conrad v. Conrad, 123 App. Div. 384, 
107 NYS 1093. 

22. Dougherty v. Dougherty, 8 
N. J. Eq. 540. See also Rogers v. 
Rogers, 103 Ga. 763, 765, 30 SE 659 


(where in construing Civ. Code 
[1895]. § 2460, the court said: 
“Whether the [trial] court would 


inquire into this matter was within 
his discretion. When, however, he 
allowed the movant to give evidence 
as to the facts and circumstances of 
the separation, he should have heard 
the respondent as to the same mat- 
ter’). 

23. Story v. Story, Walk. (Mich.) 
421. See also Rublinsky v. Rublin- 
sky, 24 NYS 920 (“in an action for 
divorce by the: husband against the 
wife for adultery, she is entitled to 
an allowance for her support pending 
the litigation ...if she denies on 
oath, the charge of adultery, although 
it may appear by affidavits on the 
part -of the husband that she is 
guilty of the charge’’). 

24. Pullen v. Pullen, (N. J.) 17 A 
310 (where it was held that, where 
in an action by a wife for divorce the 
husband failed to allege in his an- 
swer the adultery of his wife, he 
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bar to the original proceeding.** / 

Considering evidence. 
the introduction of evidence going to the merits 
would be improper,?®> in some cases temporary ali- 
mony has been refused because the evidence was 
conflicting and left it uncertain whether the wife 
was entitled to ultimate relief.?® 
gations of the wife’s complaint are wholly upon in- 
formation and belief, it has been held that the wife 
should exhibit to the court in aid of her applica- 
tion for temporary alimony some evidence tending 
to show that there was a reasonable ground for 
her commencing her action, and that there is a 
reasonable probability that she will succeed in es- 
tablishing her charges.?* 


While it would seem that 


Where the alle- 


Wife Defendant. Where the wife 


is defendant, the court may refuse temporary ali- 
mony to her unless a prima facie defense is shown.?® 
Wife’s sworn denial. 


Since the merits of the 


could not, on an application by the 
wife for alimony pendente lite, in- 
troduce affidavits setting up the 
wife’s adultery). 

25. See supra text and note 15. 

{a] Temper of wife ungovernable. 
—Evidence intended to show that the 
separation, between the wife and her 
husband was the resuit of ungovern- 
able temper of the wife is inadmis- 
sible on the question of allowing the 
wife alimony, as such evidence goes 
to the merits of the controversy. 
ine ay v. Whitsell, 8 B. Mon. (Ky.) 


[b] Husband’s home open to wife. 
—Where the wife alleges in her orig- 
nal pleading that she‘has been driven 
from home by the cruelty of her hus- 
band, and later applies for tempo- 
rary alimony, the fact that the hus- 
band was willing that the wife 
should live at the home during the 
pendency of the action is not ma- 
terial upon the question whether, ali- 
mony Shall be allowed the wife, as 
such fact involves the merits of the 
action. Kowalsky v. Kowalsky, 145 
Cals S948 =P VS Ut. 

26. Coley v. Coley, 128 Ga. 654, 58 
SE 205; Williams v. Williams, 114 
Ga. 772, 40 SE 782; Carpenter v. Car- 
penter, 19 HowPr -(N. Y.) 539. 

[a] Right to ultimate relief doubt- 
ful.—Carpenter v. Carpenter, 19 How 
i Nae Ya) > 539 See also infra 


[b] Where the evidence was con- 
flicting as to whether plaintiff left 
her husband’s home and lived apart 
from him because of cruel treatment, 
or voluntarily quitted him in unpro- 
voked anger, without excuse, and be- 
cause she did not wish to live longer 
with him, it was held that the court 
below did not abuse its discretion in 
declining to grant her prayer for tem- 
porary alimony. George v. George, 
130 Ga. 608, 61 SE 401. 

27. Downing v. Downing, 23 App. 
Div. 559, 48 NYS 727 [appr and foll 
Schweig v. Schweig, 122 App. Div. 
786, 107 NYS 904]. See also infra 
§§ 519, 520. 

28. Sanchez v. Sanchez, 21 Fla. 
346; Scott v. Scott, 17 Ind. 309; Koci 
v. Kock, 42 Barb. (N. Y.) 515. 

[a] Charges in complaint admit- 
ted.—Scctt v. Scott, 17 Ind. 309. 

[b] Rests in court’s discretion.— 
Aiken v. Aiken, 131 Ga. 578, 62 SE 
820; Woodruff v. Woodruff, 131 Ga. 
450, 62s) SLOG? See also supra 


{e] In England it has been held 
that in allotting temporary alimony 
the wife must be considered as inno- 
cent, and that her omission to file an 
answer to a petition charging her 
with adultery is no ground for refus- 
ing to allot such alimony or for al- 
lotting less than the usual amount. 
Crampton v. Crampton, 32 L. J. P. & 
MM, 142ee Smith ve “Smith; 82 “lie siees 
& M. 91. 
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case will not be inquired into further than to es- 
tablish a prima facie case,2® where the divorce is 
sought on the ground of adultery, it is sufficient 
generally if the wife denies upon oath the charges 
made against her,®® and unless it clearly appears 
that the success of the husband is inevitable, tem- 


porary alimony will be allowed.*+ 


verdict has been recovered by the husband in .an 
action of criminal conversation will not defeat right 
of the wife,®? as this is not even presumptive eyi- 


dence of guilt as against her.®® 
Affirmative defense. 


29. See supra § 510. 

30. N. J.—Suydam v. Suydam, 79 
N. J. Eg. 144, 80 A 1057; Marker v. 
Marker, 11 N. J. Eq. 256; Bray v. 
Bray, 6 N. J. Eq. 27 [rev on other 
grounds 6 N. J. Eq. 628]. 

N. ¥.—Starkweather y. Starkweath- 


er, 29 Hun .448; Glaser v. Glaser, 
36) Misc. -231, 73 NYS 284; Levy v. 
Levy, 29 Mise. 374, 60'!NYS 485; 


Tsrael vy. Israel, 28 Misc. 57, 59 NYS 

800 [aff 46 App. Div. 623 mem, 61 

NYS 1139 mem]; Miller v. Miller, 27 

Misc. 758, 59 NYS 473; Frickel v. 

Frickel, 4 Misc. 382, 24 NYS 483; Ru- 

blinsky v. Rublinsky, 24 NYS 920; 

Leslie v. Leslie, 6 AbbPrNS 193; Hal- 

lock v. Hallock, 4 HowPr 160; Os- 

good v. Osgood, 2 Paige 621; Wood 

v. Wood, 2 Paige 108; Hammond v. 

Hammond, Clarke 151. 

. N. C.—Webber v. Webber, 79 N. C. 
72. 

Eng.—Whitmore v. Whitmore, 35 
L. J. P. & M. 52; Crampton v. Cramp- 
ton,32, L.1J,. P;. &iM. 142; 

; as Campbell v. Campbell, 6 Ont. 
r 
fa] Affidavits by the husband, 

which make it appear that the wife 

is guilty of the charge of adultery, 
will not overcome her denial on oath 
of the charge. Rublinsky v. Rublin- 

sky, 24 NYS 920. 

31. Stearns v. Stearns, 33 App. 
Div. 630 mem, 53 NYS 348; Glaser v. 
Glaser, 36 Misc. 21, 7 NYS 284; Levy 
v. Levy, 29 Misc. 74, 60 NYS 485; 
Griffin v. Griffin, 23 HowPr (N. Y.) 
189. See also infra § 520. 

{a] Affidavits submitted in sup- 
port of charge.—‘‘As for the divorce 
case, in which the wife is defend- 
ant, the rule is that, where the wife 
denies on oath the charge of adul- 
tery, she will be allowed alimony and 
counsel fee, even though the hus- 
band submits affidavit in support of 
the charge, as so important a ques- 
tion should not be decided on con- 
flicting affidavits, but should await 
the termination of the action, unless, 
indeed, the wife’s guilt appears es- 
tablished béyond all reasonable 
doubt.” Israel v. Israel, 28 Misc. 57, 
59 NYS 800 [aff 46 App. Div. 623 
mem, 61 NYS 1139 mem]. But see 
Kock v. Kock, 42 Barb. (N. Y.) 515 
(where temporary alimony was re- 
fused, it appearing by affidavits that 
the wife had been guilty of repeated 
adulteries). 

32. Williams v. Williams, 3 Barb. 
Chis GN as, )x'628. 

33. Williams v. Williams, 3 Barb. 
ChagGN = Ye ME232 

34. Kendrick v. 
38, 31 SHE 115; 


Kendrick, 105 Ga. 
Strong v. Strong, 28 
N. Y. Super. 612, 1 AbbPrNS 358. 
[a] Showing condonation. — Ken- 
drick v. Kendrick, 105 Ga. 38, 31 SE 


115. 

85. Strong v. Strong, 28 N. Y. Su- 
per. 612, 1 AbbPrNS 358. See also 
Clark v. Clark, 30 N. Y. Super. 284 
Gf the wife swears positively to the 
allegations in the answer constitut- 
ing an affirmative defense, then, al- 
though affidavits may be produced 
contradicting her positive oath as to 
the affirmative defense, still 


If the wife sets up an af- 
firmative defense, usually temporary alimony will 
be allowed her,®* unless the court is satisfied that 
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riage being the 


The fact that a 
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court may be satisfied that she has 
a reasonable ground of defense). See 
also infra § 520. 

36. Strong v. Strong, 28 N. Y. Su- 
per. 612, 1 AbbPrNS 358. See also 
supra § 499. 

37. See supra § 495. 

38. Ala.—Ex p. Jones, 172 Ala. 
55 S 491; Ex p. Jones, 168 Ala. 183, 
53 S 261. 

Ark.—Fountain v. Fountain, 80 
Ark. 481, 97 SW 656, 10 AnnCas 557. 

Cal.—Ex p. Joutsen, 154 Cal. 540, 
98 P 391; Kowalsky v. Kowalsky, 145 
Cal. 394, 78 P 877; Hite v. Hite, 124 
Cal.389, 57 P 227, 71) AmSR. 825) 45 
LRA 7938, 55 P 900; Sharon v. Sharon, 
7 Cala Lvl Otek =345t 

Colo.—Jones v. Jones, 62 Colo. 269, 
160 P 87; BHickhoff v. Eickhoff, 29 
Colo. 295, 68 P 237, 93 AmSR (64; 
Cowan v. Cowan, 10 Colo. 540, 16 P 
215; Daniels v. Daniels, 9 Colo. 133, 
10 P 657; Taylor v. Taylor, 7 Colo. A. 
549, 44 P 675; Kiefer v. Kiefer, 4 
Colo. A. 506, 36 P 621. 

Fla.—Arendall v. Arendall, 61 Fila. 
A996 Ab 4018: (95%, AnnCas1913A 662 
Wood v. Wood, 56 Fla. 882, 47S 560; 
Baas v. Banks, 42 Fla.-362, 29 S 
318. 

Ga.—Roberts v. Roberts, 114 Ga. 
590, 40 SE 702; Jenkins v. Jenkins, 69 
Ga. 483; Swearingen v. Swearingen, 
19 Ga. 265; Frith v. Frith, 18 Ga. 273, 
63 AmD 289; Roseberry v. Roseberry, 
17 Ga. 139; Methvin v. Methvin, 15 
Ga. 97, 60 "AmD 664; McGee v. Mc- 
Gee, 10 Ga. 477. 

Il].—Hazard v. Hazard, 197 Ill. ,A. 
612; McKenna vy. McKenna, 70 Ill. A. 
340; Umlauf v. Umlauf, 22 Ill. A. 580. 

92 Iowa 722, 
61 NW 368; Smith v. Smith, 61 Iowa 
138, 15 NW 867; McFarland v. Mc- 
Farland, 51 Iowa 565, 2 NW 269; Wil- 
son v. Wilson, 49 Towa 544; York v. 
York, 24 Jowa 520; Blythe v. Blythe, 
25 Iowa 266. 

Kan.—Wilhite v. Wilhite, 41 Kan. 
154, 21 P 173; Litowich v. Litowich, 
19 Kan. 451, 27 AmR 145. 

La.—Holbrook vy. Holbrook; 32 La. 
Ann... 13; 

i haben! v. Daiger, 2 Md. Ch. 
335. 

Mich.—Lapp v. Lapp, 43 Mich. 287, 
5 NW 317. 

Miss.—Robinson v. Robinson, 112 
Miss. 224, 72 S 923; Reed v. Reed, 85 
Miss, 126, 37 S 642. 

N. J.—Robinson vy. Robinson, 82 
N. J. Eq. 466. 88 A 951; Freeman v. 
Freeman, 49 N. J. Eq. 102, 23 A 113; 
Vreeland v. Vreeland, 18 N. J. Eq. 
43. 

N. Y.—Mann v. Mann, 75 N. Y. 614; 
Coiling v.21 Collins; 671, Ni o¥82695230 

woYid: -Brinkley~ v.7 Brinkley, 50 
N. Y. 184, 10 AmR 460; Dye v. Dye, 


186, 


140 App. Div. 309, 125 NYS 242; 
Starkweather v. Starkweather, 29 
Hun 488; Appleton v. Warner, 51 


Barb. 270; Vincent v. Vincent, 16 Da- 
ly 534, 17 NYS 497; Kinzey v. Kin- 
zey, 7 Daly 460; Blinks v. Blinks, 5 
Misc, 193, 25 NYS 768: Herforth v. 
Herforth, 2 AbbPrNS 483; Bloodgood 
v. Bloodgood, 59 HowPr 42; Hum- 
phreys v. Humphreys, 49 HowPr 140; 


the | North v. North, 1 Barb. Ch. 241, 43 


may be granted, 


a, Sh Ot ped 


* 


[§§ 511-513 


she has no reasonable ground of defense,?® in which 
case the court, in the exercise of a sound discretion, 
may -refuse alimony.*® 

Marriage—(1) In General. Mar- 


essential foundation of allowances 


for alimony,*? the existence of a marriage between 
the parties must be admitted, or shown, before a 
decree or order properly can be made for an al- 
lowance of temporary alimony.*® 


De Facto Marriage. Where a de 


facto marriage which has been followed in good 
faith by cohabitation of the parties as husband 
and wife is proved or admitted, temporary alimony 
8° although it is questioned whether 


AmD 778. : 
Oh.—Martin v. Martin, Wright 104; 
rh v. Adkins, 15 Oh. Cir. Ct. N. S. 


Philippine.—Yangco v. Rohde, 1 
Fnilppine 404. 
D.—Bardin v. Bardin, 4 S. D. 


305, 56 NW 1069, 46 AmSR 791. 
Utah -—Young v. Young, 2 Cent. L. 


J. 204. 
Va.—Brown v. Brown, 24 SE 238; 
Purcell v. Purcell, 4 Hen. & M. (14 


Va.) 507. 

W. Va.—Chapman v. Parsons, 66 
W. Va. 307, 66 SE 461, 135 AmSR 
ao 24 LRANS 1015, 19 AnnCas 


Eng.—Portsmouth v. Portsmouth, 3 


Add. Eccl. 63; Smyth v. Smyth, 2 
Add. Eccl. 254; Bird v. Bird, 1 Lee 
Heel. 209, 5 EngEcel 366; Blackmore 


vei Millis) 2s... ‘D. Repw Nie S215 86s 
Mitchell v. Mitchell, 1 Spinks 102. 

Ont.—Nolan v. Nolan, 1 Ch, Chamb. 
(UW. C.) 368. 

[a] Reason for rule.—If there is 
no legal marriage of the parties, 
there is legal cbligation on the hus- 
band for this support. Robinson v. 
Robinson, 112 Miss. 224, 72 S 928. 

{b] Some probability of marriage. 
—When the application for alimony 
is made, the court must see that 
there is some probability that a law- 
ful marriage will be proved at the 
final hearing. Knott v. Knott, (N. J.) 
5L A 15. 

{c] If it appears on the face of 
the pleadings or in the affidavits that 
the marriage was bigamous, the wife 
will not be entitled to alimony pen- 


dente iite. Blinks v. Blinks, 5 Misc. 
193, 25 NYS 768. 
[d] Affidavit of marriage must 


state particulars.—Taylor vy. Taylor, 
1 Cha Chambsi(UsC.)r234: 

[e] Where a marriage was void 
ab initio, a wife having knowledge 
of this fact was not entitled to tem- 
porary alimony. Dye v. Dye, 140 
App. Div. 309, 125 NYS 242. See also 
supra §§ 496, 497. 

{f] In North Carolina it is held 
that it is not necessary, as in Eng- 
land, to decide the question of mar- 
riage or no marriage before passing 
upon the right to temporary alimo- 
ny, and that in deciding upon such 
right the court is confined to a con- 
sideration of the petition in the 


Cue: Ae Ue v. Schonwald, 62 
39. Colo.—Bickhoft vy. Eickhoff, 29 


Colo. 295, 299, 68 P 237, 98 AmSR 64. 

Ga.—Frith v. Frith, 18 Ga. 273, 63 
AmD 289 [overr Roseberry v. Rose- 
berry, 17 Ga, 139]. 

Tll.—Nelson v. Nelson, 200 Ill, A. 
584; Brown v. Brown, 18 Ill. A. 445. 
Mo.—Long v. Long, 78 Mo. A. 82. 

N. J.—Cray v. Cray, 32 N. J. Eq. 25; 
Vroom v. Marsh, 29 N. J. Eq. 15. 
ae Y.—North v. North, 1 Barb, Ch. 
Be Satara ye v. Smith, 24 Pa. Dist. 
Rh. I.—Leckney v. Leckney, 26 R. LL 
A41, 59 A 311. 

Wash.—Arey v. Arey, 22 Wash. 261, 
60 P 724. 

Eng.—Portsmouth v. Portsmouth, 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the marriage is de jure;*® but meretricious cohabi- 


tation cannot be relied upon as 
marriage.*+ 
[§ 514] (3) 


[§ 515] (4) 


Add. Eccl. 63; Smyth v. Smyth, 2 
Add. Eccl. 254; Bain y. Bain, 2 Add. 
Eecl. 253; Bird v. Bird, 1 Lee Eccl. 
209, 5 EngEccl 366. 

Ont.—Johnston y. Johnston, 9 Ont 
WR 217; Bradiey v. Bradley, 3 Ch. 
Chamb, (U. C.) 329. 

“Where it is clear upon the admit- 
ted facts that the marriage averred 
in a complaint in an action for di- 
vorce is void in law, or that the. pre- 
ponderance of the evidence tends to 
show there was never a marriage de 
facto, a judgment for temporary ali- 
mony should not be given, and, if 
awarded, would be set aside on re- 
view. But where, as in the case at 
bar, a marriage de facto is admitted, 
and the parties in good faith cohabit- 
ed as husband and wife, and the mar- 
riage, though one de facto, is said 
not to be a marriage de jure, and 
where it appears, as here, that the 
legal proposition presented is a de- 
patable one, concerning which able 
eourts have disagreed and no binding 
judicial determination has been had 
in the jurisdiction where the point is 
raised, we think it should not be 
decided upon the application for ali- 
mony pendente lite.” Hickhoff  v. 
Hickhoff, supra. 

40. See cases supra note 39. 

41. York v. York, 34 Iowa 530; 
Humphreys v. Humphreys, 49 HowPr 
(N. Y.) 140. See also supra § 353. 

42. Cal.—Hite v. Hite; 55 P 900; 
Sharon v. Sharon, 75 Cal. 1, 16 P 345. 

Til.— Bowman v. Bowman, 24 Tll. A. 


165. 

Ilowa.—McFarland v. McFarland, 
51 Iowa 565, 2 NW 269. 

Ky.—Strode v. Strode, 3 Bush. 227, 
96 AmD 211. 

N. Y.—Vincent v. Vincent, 16 Daly 
634, 17 NYS 497; Herforth v. Her- 


forth, 2 AbbPrNS 483; Smith v. 
Smith, 1 Edw. 255. 
Va.—Purcell v. Purcell, 4 Hen. & 


M. (14 Va.) 507. 
_ See also supra § 168. 

43. See also supra § 353. 

44. See Kline v. Kline, 1 Phila. 
(Pa.) 383 (a wife who denies under 
oath plaintiff's charge of a pre- 
existing marriage is entitled to tem- 
porary alimony without a hearing on 
the guestion of marriage); Schon- 
wald v. Schonwald, 62 N. C. 215 (the 
court is confined to the allegations 
of marriage contained in the wife’s 
petition). 

172 Ala. 
186, 55 S 491. 

Cal.—Ex p. Joutsen, 154 Cal. 

Fla.—-Arendall v. Arendall, 61 Fla. 
496, 54 S 957, AnnCasi1913A 662; 


45. Ala.—Ex p. Jones, 
540, 

987.7591. 
Banks v. Banks, 42 Fla. 362, 29 S 318. 


Ill.—McKenna v. McKenna, 70 fill. 
A. 340. 

Iowa.—Shaw v. Shaw, 92 Iowa 722, 
61 NW ‘368. 


N. J.—Freeman v. Freeman, 49 N. 
Janbias 102523. A. 10s. 
Philippine.—Yangco v. Rohde, 1 


Philippine 404. 
he 2 Ch, Chamb. 


Ont.—Carr v. Carr, 
McFarland y. McFarland, 51 
Towa 565, 2 NW 269; Robinson vy. 
Robinson, 82 N. J. Eq. 466, 88 A 951; 
Collins v. Collins, 80 N. Y. 1; Yangco 


y. Rohde, 1 Philippine 404. 


71. 
46. 


Common-Law Marriage. 
mon-law marriage may be sufficient to authorize 
an allowance of temporary alimony.*? 
Proof of Marriage.*® 
there is’ some apparent authority to the contrary,** 
the general rule is that unless the marriage is ad- 
mitted, there must be a preliminary investigation 
of the question of marriage before temporary ali- 
mony is allowed,*® and the burden of proving the - 
marriage is upon the applicant.*® Prima facie proof 
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constituting the 


A com- 


Although 


47. Wood v. Wood, 56 Fla. 882, 47 
S 560; Finkelstein v. Finkelstein, 14 
Mont. 1, 34 P 1090; and cases infra 
notes this section 

48. Ark.—Fountain v. Fountain, 
oe 481, 97 SW 656, 10 AnnCas 

Colo.—Wickhoff v. Hickhoff, 29 Colo. 
295, 68 P 237, 938 AmSR 64. 

Fla.—Wood v. Wood, 56 Fla, 882, 
47_S- 560. 

Ill.—Reifschneider v. 
der, 241 Ill. 92, 89 NE 255. 

N. Y.—Collins v. Collins, 80 N. Y. 1; 
Weigand v. Weigand, 103 App. Div. 
42, 92 NYS 679; Vincent v. Vincent, 
16 Daly 534, 17 NYS 497; Herforth v. 
Herforth, 2 AbbePrNS 483. 

S. D—Bardin v. Bardin, 4 S. D. 
305, 56 NW 1069, 46 AmSR 791. 

Ont.—McGrath v. McGrath, 2 Ch. 
Chamb. (U. C.) 411. 

49. Ill—Bowman v. Bowman, 24 
TULSA. 165: 

Ind.—Trimble v. Trimble, 2 Ind. 76. 

Iowa.—Smith vy. Smith, 61 Iowa 
138, 15 NW 867. 

La.— Fisk v. isk, 22 La. Ann. 401. 

Mo.—Cope v. Cope, 103 Mo. A. 260, 
TT SW 92. 

Mont.—Finkelstein vy. Finkelstein, 
14 Mont. 1, 34 P 1090. 

N. J.—Freeman v. Freeman, 49 N. 
J. Eq. 102, 23 A 113; Vandegrift v. 
Vandegrift, SOMN a: Eq. 76. 

N. Y.—Collins v. Collins, 71 N. Y. 
269; Brinkley v. Brinkley, 50 N. Y. 
184, 10 AinR 460; Vincent v. Vincent, 
16 Daly 534, 17 NYS 497; Herforth v. 
Herforth, 2 AbbPrNS) 483. 
en C.—-Prince v. Prince, 18 S. C. Eq. 

S. D.—Bardin v. Bardin, 4S. D. 305, 
56 NW 1069, 46 AmSR 791. 

Wash.—State v. King County Su- 
per. Ct., 55 Wash. 347, 104 P 771, 25 
LRANS 387. 

Ont.—Johnston v. Johnston, 9 Ont 
WR 217. 

[a] Where the evidence is equally 
divided, and a disinterested person 
testifies that he knows the parties 
and was present at the marriage, the 
marriage is sufficiently established. 
cou v. Smith, 61 Iowa 138, 15 NW 

{b] A preponderance of testimony 
in favor of a marriage is sufficient 
to base a judgment for alimony pend- 
ing suit. Smith v. Smith, 61 Iowa 
138, 15 NW 867; Fisk v. Fisk, 22 La. 
Ann. 401. 

{c] Character of evidence.—The 
proceeding should be based on legal 
evidence, hearsay and other species 
of illegal evidence being rejected. 
Freeman v. Freeman, 49 N. J. Eq. 
102, 23" AC 4130 

[ad] A purported marriage certifi- 
cate is not sufficient. State v. King 
County Super. Ct., 55 Wash. 347, 104 
Pa TAs 25) LRANS 387. 

fe] Reputation sufficient.—Trim- 
. Trimble, 2 Ind. 76. 

{f] Jewish marriage may be 
proved by oath of the _ husband. 
Prince v. Prince, 18 S. C. Eq. 282. 

50. Ark.—Fountain v. Fountain, 
raat 481, 97 SW 656, 10 AnnCas 
57 

Ill.—Hochreiter v. Hochreiter, 138 
DIVA Peo 8s 

Mont.—Finkelstein v. Finkelstein, 
14 Mont. 1, 34 P 1090. 


Reifschnei- 
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is sufficient; *7 it is not necessary that the marriage 
be as conelusively established as is required for 
the allowance of permanent alimony.*® 
ficient if it is shown that there is a, fair proba- 
bility that the wife will on the final hearing suc- 
ceed in establishing the marriage; *® and 
makes out a reasonably plain case of the existence 
of the marital relation, she should be furnished with 
the means of temporary support until the truth 
or falsity of the allegations can be ascertained.®° 
Where an actual marriage is admitted or shown, and 
its existence in law is sought to be avoided by some 
fact set up by the husband,®*! unless he proves that 


It is suf- 


if she 


N. J.—Freeman v. Freeman, 49 N. 
J. Eq. 102, 23 A 113. 
aa Y.—Collins y. Collins, 71 N. Y. 

Ss. D.—Bardin v. Bardin, 4 S. D. 305, 
56 NW 1069, 46 AmSR 791. 

{a] Fair presumption of fact of 
marriage.—In Brinkley v. Brinkley, 
50 N. Y. 184, 194,.10 AmR 460, Fol- 
ger, J., said: ‘Although there may 
be in the answer a general denial of 
the existence at any time of the mar- 
ital relation, the court has the pow- 
er from the affidavits and other pa- 
pers presented to it to pass upon the 
question for the purposes of the ap- 
plication, and it is not bound down 
to the allegation of the complaint 

- and though the denial of the 
answer, if standing alone, would 
bring the case within the rule that 
where no marital relation is admit- 
ted or proven there is no right to ali- 
mony, yet if the matters contained 
in other papers or shown by legiti- 
mate proofs before the court make 
out in the judgment of the court a 
fair presumption of a fact of mar- 
riage, it has the power to grant ali- 
mony pending the action and ex- 
penses of the action.” 

{[b] Where the proof shows prob- 
able cause or a fair probability that 
there was a marriage, temporary ali- 
mony should be awarded. MHochrei- 
ter v. Hochreiter, 138 IJl. A. 378. 

[c] Preponderance of - evidence.— 
It has been held that, where the mar- 
riage is denied in the answer, the 
fact of marriage must be established 
by plaintiff by a preponderance of 
evidence before an order for tempo- 
rary alimony can be obtained. Hite 
Val Elites) 1244 Gal 3895 BS Ps Baan el 
AmSR 82, 45 LRA 798. 

[d] As any other question of fact. 
—Ex p. Joutsen, 154 Cal. 540, 98 P 
391; McKenna v. McKenna, 70 Ill. A. 
340. But see Fountain v. Fountain, 
80 Ark. 481, 97 SW 656, 10. AnnCas 
557 (where the court says that Hite 
wartblite,” 124° Cale (389, 57 B22 7 iL 
AmSR 82, 45 LRA 793, and McKenna 
v. McKenna, 70 Ill. A. 340, decide 
that, where marriage is alleged in 
the complaint and denied in the an- 
swer, the fact of marriage must be 
established by plaintiff by a prepon- 
derance of the evidence before an or- 
der for alimony can be obtained, but 
intimates that such is not the rule in 
Arkansas). 

{e] Proof of cohabitation, with a 
recognition by defendant, and of his 
treating plaintiff, on many occasions 
and in the presence of witnesses, as 
his wife, is sufficient proof of mar- 
riage to entitle her to temporary ali- 
mony. Herforth v. Herforth, 2 Abb 
PrNS (N. Y.) 483; Smith v. Smith, 1 
Edw. (N. Y.) 255. But see York v. 
York, 384 Iowa 530 (where the mar- 
riage was denied, and the cohabita- 
tion was meretricious, alimony was 
denied); Humphreys v. Humphreys, 
49 HowPr (N. Y.) 140 (where it was 
held that a cohabitation existing be-. 
tween the parties during some four 
years, which, from the evidence, was 
considered to be illicit in its char- 
acter and meretricious in the begin- 
ning, was no foundation upon which 
to rest an application). 

51. See cases infra note 52. 
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fact, the alleged wife is entitled to temporary ali- 
Where the husband denies in his answer 
that a valid marriage ever existed, the court still 
has jurisdiction to allow temporary alimony; °® but 
it will not be allowed until some evidence of a valid 


mony.°? 


marriage 1s shown.°* 
[§ 516] d. Separation. 


52. I11l.—Nelson v. Nelson, 200 Ill. 
A. 584. 

Iowa.—Shaw v. Shaw, 92 Iowa 722, 
61 NW 368. 

Mo.—Carroll vy. Carroll, 68 Mo. A. 


mee 

J.—Vandegrift v. Vandegrift, 30 
N. a Eq. 76. 

Y.—Brinkley v. Brinkley, 50 N. 
nS Niet 10 AmR 460; Vincent v. Vin- 
cent, 16 Daly 534, 17 NYS 497; Lau 
v. Lau, 140 NYS 310 [aff 156 App. 
be: 912 mem, 141 NYS 1128 mea 


fai If the marriage ceremony ‘is 
admitted, the court is justified in al- 
lowing temporary alimony, although 
the legality of the marriage is ques- 
tioned. Reifschneider v. Reifschnei- 
der, 241 Ill. 92, 89 NE 255. 

53. Messervy v. Messervy, 80 S. C. 
277, 61 SE 442; Alston v. Limehouse, 
60 8. C 568, 39 SE 188. 

54. Colo.—Kiefer v. Kiefer, 4 Colo. 
A. 506, 36 P 621. 

Fla.—Banks v. Banks, 42 Fla. 362, 
29 S 318. 

Tll.—McKenna v. McKenna, 70 Ill. 
A. 340. 

Iowa.—York v. York, 34 Iowa 530. 

Miss.—Reed v. Reed, 85 Miss. 126, 


37 S 642. 

N. J.—Freeman v. Freeman, 49 N. 
Jonge LOZ Tas “AweL3: 

N. Y.— Walsh v. Walsh, 4 Misc. 


448° 24 NYS 335) [app dism’ 139' N. Ye. 
624 mem, 35 NE 206 mem}. 

{a] Plaintiff incompetent to con- 
tract marviage.—When facts are 
stated showing that plaintiff was not 
competent to contract such marriage, 
and did not thereby become a wife, 
such facts should be denied or ex- 
plained to the satisfaction of the 
court. If left uncortroverted, the 
court is not justified in making an 
order for temporary alimony. Free- 
man.v. Freeman, 49 N. J. Eq. 102, 
oA eos nCollins=y,, Collins; 7LON. Ww: 
269. 

[b] Reply contradicting answer. 
—The sworn answer of defendant as- 
serted that he had obtained a di- 
vorce in a sister state, while a good- 
faith resident of such state, and set 
out the decree. A sworn reply al- 
leged that the divorce was fraudu- 
lently obtained. It was held that 
temporary alimony could not be al- 
lowed, as the sworn reply without 
more did not overcome the answer 
and the presumption raised by the 


decree. Shaw v. Shaw, 92 Iowa 722, 
61 NW 368. 
{c] An affidavit denying the mar- 


riage does not oavercome the pre- 
sumption of its validity. Vincent v. 
Vincent, 16 Daly 534, 17 NYS ‘497. 
{d] An unverified bill alleging 
marriage, which is specifically de- 
nied by defendant under oath, is not 
sufficient to justify an award of ali- 
mony pendente lite. Banks v. Banks, 


42 Fla. 362, 29 S 318. 

55. See supra §§ 494-496. 

56. Colo.—C an v. Cowan, 10 
Colo. 5640. 16 P 215: 

Del.—Harmon vy. Harmon, 21 Del. 


152; 58 A’ 1042. 
Ga.—McGee v. McGee, 10 Ga. 477. 
Tll.—Klemme v. Kliemme, 37 Hl. A. 
54. 
60 Ind. 259. 


Ind.—Burns v. Burns, 


La.—Suberville v. Adams, 46 La. 
Ann. 119, 14 S 518. 

Md.—Daiger v. Daiger, 2 Md. Ch.’ 
335. 


From the very nature 
of the case, it must appear that the parties have 
separated and are living apart,°> before the court 
can interfere and grant an allowance for the sep- 
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necessities.®° 


Mo.—Harper v. Harper, 29 Mo. 301; 
Fullhart v. Fullhart, 109 Mo, A. 705, 
2 SW 541. 

N. J.—Chapman vy. Chapman, 25 N. 
J. Eq. 394; Anshutz v. Anshutz, 16 
N. J. Eq. 163; Marsh v. Marsh, 14 
N. Se EN 316, 82°: AmD 251. 

Y.—Smith v. Smith, 92 App. Div. 


te 87 NYS 137. 
; Pa.—Frey v. Frey, 10 LancLRev. 
15. 


R. I.—Battey v. Battey, 1 R. I. 212. 

Eng.—Sullivan vy. Sullivan, 2 Add. 
Eccl. 299. 

[a] The reason of this rule (1) is, 
of course, that while a wife is living 
with her husband she can pledge his 
credit for her support. Debenham v. 
Mellon, 5) QB: 3D. 3941 “(2)" “in zall 
these cases, it will be found, the ap- 
plication was made by the wife, who 
is living apart from her husband, 
and who is without the means of car- 
rying on the suit. If she be living 
with her husband, an allowance of 
alimony, pen@ente lite, would be un- 
necessary, and improper.’ Tayman 
v. Tayman,.2 Md. Ch. 393, 397. 

{b] In Louisiana, before a wife 
can obtain alimony pendente lite, it 
must appear that she has resided 
continuously in the home assigned 
to her by the judge immediately after 
suit had been commenced for the 
separation. Suberville v. Adams, 46 
La. Ann. 119, 14 S 518. 

[ec] Wife in jail—Temporary ali- 
mony has been allowed a wife who 
was in jail upon the husband’s com- 
plaint and therefore separated from 
her husband. Harmon v. Harmon, 21 
Del. 152, 58 A 1042. 

57. Fullhart v. Fullhart, 109 Mo. 
A. 705, 83 SW 541. 

58. Agreement as to alimony see 
infra’ § 528.5 7 

Other provision for wife’s support 
see infra § 524. 

59. Brand v. Brand, 178 App. Div. 
822, 166 NYS 90. 

Husband's ability see infra § 518. 

60. Brand v. Brand, 178 App. Div. 
822, 166 NYS 90; Humphreys v. Hum- 
phreys, 17 Pa. Dist. 66. 

Aisa Ark.—Glenn v. Glenn, 44 Ark. 

Cal.—Turner v. Turner, 80 Cal. 141, 
22, Ps %2, 

Colo.—Jones v. Jones, 62 Colo. 269, 
GORE Si. 

- D. C—Sparks v. Sparks, 25 App. 
356; Tolman v. Tolman, 1 App. 299. 

Fla.—Haddon v. Haddon, 36 Fila. 
413, 18 S 779; Chaires v. Chaires, 10 
Fla. 308. 

Ga.—Kendrick vy. Kendrick, 105 Ga. 
38, 31 SE 115; Pinckard v. Pinckard, 
22 Ga. 31, 68 AmD 481; Methvin v. 
Methvin, 15 Ga. 97, 60 AmD 664. 

Ill. Arado v. Arado, 281 Ill. 128, 
117 NED 816; Benham vy. Benham, 208 


Ill. 98, 70 NE 30; Cooper v. Cooper, 
185 Ill. 163, 56 NE 1059; Jenkins v. 
Jenkins, 91 Ill. 167; Newman vy. New- 
man, 69 Ill. 167; Steller v. Steller, 
115 Tl. A. 323; Lumpkin y. Lumpkin, 
78 Ill. A. 324; Carlin v. Carlin, 65 Ill. 
A. 160; Harding v. Harding, 40 Ill. 
A. 202 [aff 144 Ill. 588, 32 NE 206, 
21 LRA 310]; Rawson vy. Rawson, 37 
Ill. A. 491; Burgess v. Burgess, 25 
Tll. A. 525; -Umlauf, v.: Umlauf, 22 
Till. A. 580. But see Ayers v. Ayers, 


41 Ill. A. 226 [aff 142 Ill. 374, 30 NE 
672] (there is no presumption that 
a married woman of sixteen years 
had property available for her sup- 


arate maintenance of the wife.>® 
of the parties followed by matrimonial cohabitation, 
continuing at the time a motion for temporary 
alimony is heard, will defeat the application.>7 

Wife’s Necessity. Oe 
for temporary alimony is to be determined, not 
alone by the husband’s 
Ordinarily temporary alimony will 
not be granted, unless it appears that the wife 
needs, support during the trial of the action,® al- 
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Reconciliation 


An allowance 


means,°® but by the wife’s 


non and the expenses of the litiga- 
tion). 

Ind.—Snider v. Snider, 179 Ind. 583, 
588, 102 NE 32 [cit Cyc]; McCue v. 
McCue, 149 Ind. 466, 49 NE 382; 
Glasscock vy. Glasscock, 94 Ind. 163; 
Kenemer v. Kenemer, 26 Ind, 330. 

Iowa.—Simpson y. Simpson, 91 
Towa 235, 59 NW 22; McFarland v. 
McFarland, 51 Iowa 565, 2 NW 269. 

Ky.—Whitsell v. Whitsell, 8 B. 
Mon. 50; Logan v. Logan, 2 B. Mon. 


142, 
Cea Wiener v. Farwell, 31 Me. 
Md.—Mulhall v. Mulhall, 120 Ma. 


22, 87 A, 490; Coles v. Coles, 2 Md. 
ae 841; Daiger v. Daiger, 2 Md. Ch. 

Mich.—Rose v. Rose, 53 Mich. 585, 
19 NW 195; Ross v. Ross, 47 Mich. 
185, 10 NW 193; Chaffee v. Chaffee, 
if Mich. 463; Story v. Story, Walk, 
421. 

Miss.—Ross v. Ross, 89 Miss. 66, 
ae 382; Porter v. Porter, 41 Miss. 

Mo.—Bender v. Bender, 190 Mo, A. 
572, 176 SW 284; Rutledge v. Rut- 
ledge, 177 Mo.. A. 469, 119 SW 489; 
Robertson v. Robertson, 137 Mo, A. 
93, 119 SW 5338; Coen v. Coen, 130 Mo. 
A. 480, 109 SW 1083; Stark v. Stark, 
115 Mo. A. 436, 91 SW 413; Lambert 
v. Lambert, 109 Mo. A. 19, 84 SW 
203; Penningroth vy. Penningroth, 71 
Mo. A. 438; Mahn v. Mahn, 70 Mo. 
A. 3373 

Mont.—Rumping v. Rumping, 41 
Mont. 33, 38, 108 P 10 [quot Cye]. 

N, J.~Suydam v. Suydam, 79 N. J. 
Hq. /144, 80 A 1057; Streitwolf v. 
Streitwolf, BUN pee alge Oto Vie EPO 
904, 45 LRA 842; Westerfield v. Wes- 
terfield, 36 N. aye Kg. 195; Vreeland 
We Vreeland, SINE Gi, Eq. 43; Marker 
v. Marker, 11 N. J. Eq. 256; Anthony 
Vv. Anthony, aon pede Hite jp 369. 

N. Y.—Lake v. Lake, 194 N. Y. 179, 
87 NE 87 [dist Johnson v. Johnson, 
151 App. Div. 545, 136 NYS 249 (rev 
on other grounds 206 N. Y. 561, 100 
NE 408, AnnCasi914B 407); Water- 
man v. Waterman, 147 App. Div. 464, 
131 NYS 741]; Collins v. Collins, 80 
N. Y. 13) Brand eva Brand, 178" App; 
Div. 822, 166 NYS 90; Harle v. Earle, 
147 App. Div. 930 mem, 132 NYS 
569 mem; Ashbrooke v. Ashbrooke, 
132 Apps. Div. 2307) “116, NYS, 11005 
Vaughn vy. Vaughn, 89 App. Div. 611 
mem, 85 NYS 443 mem; Hunter v. 
Hunter, (3 eApDs Div, Tosiama 7 Olen Yas 
681; Poillon v. Poillon, 75 App. Div. 
536, 78 NYS 323; Maxwell v. Maxwell, 
28 Hun 566; Morrell v. Morrell, 2 
Barb. 480; Llamosas v. Llamosas, 4 
Thomps. & C. 574; Hoffman v. Hoff- 
man, 30 N. Y. Super. 474; Brown v. 
Brown, 83 Misc. 597, 145 NYS 471; 
Wood v. Wood, 30 Misc. 50, 62 NYS 
854, 7 NYAnnCas 2386; Richardson vy. 
Richardson, -.94 NYS 582; Jones v. 
Jones; .2. Barb., Chil 1463. Wood © vy. 
Wood, 2 Paige 108 [aff 8 Wend, 357]; 
Lewis v. Lewis, 3 Johns. Ch. 519; 
Denton v. Denton, 1 Johns. Ch. 364: 
Mix v. Mix, 1 Johns. Ch. 108. But 
see Graves v. Graves, 143 App. Div. 
922, 128 NYS 499 (where the court 
granted temporary alimony to a wife 
pending her action, although she was 
worth six thousand dollars or seven 
thousand dollars, including five hun- 
dred dollars in cash). 

Oh.—Adkins v. Adkins, 15 Oh. Cir. 
Ct. N.S. 161; Adkins v. Adkins, 33 Oh. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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though the rule may not always be invoked.*? 
though the fact that the wife has some means is 
a circumstance to be considered in determining the 
amount of alimony, if it is not sufficient to support 
her, the court will still compel the husband to make 
an allowance and supply the deficiency.** 
rary alimony will not be denied because the wife 
possesses a separate estate where the income there- 
from is not sufficient for her support,®* and she need 
not resort to the corpus of her estate before call- 
The courts may 
award temporary alimony notwithstanding statutes 
conferring upon the wife the control of her sep- 


ing on that of the husband.* 


OTROS 

Pa.—Graves v. Cole, 19 Pa. 171; 
Brotherhead vy. Brotherhead, 17 Pa. 
Dist. 264; Shoemaker v. Shoemaker, 
5 Pa. Dist. 449; Walter v. Walter, 35 


Pa. Co.; 350; Bucher v. Bucher, 25 Pa.. 


Co. 513; Smith v. Smith, 11 ‘Pa. Co. 
465; Schireman v. Schireman, 7 Pa. 
€o. 110; Laciar v. Laciar, 6 Pa.-Co. 
406; Beers v. Beers, 4 LancLRev 154; 
Atkinson v. Atkinson, 1 LehighValLR 
149; Miller v. Miller, 1 WklyNC 415; 
Toole v. Toole, 1 WKlyNC 96. 

S. C.—Converse v. Converse, 30 S. 
Ohl PHASES 

S. D.—Pollock v. 
331, 64 NW 165. 

Tenn.—Thompson v. Thompson, 3 
Head 527; Lishey v. Lishey, 2 Tenn. 
Ch. 1. 

Tex.—Wright v. Wright, 6 Tex. 29, 

Wash.—Pringle v. Pringle, ls) 
Wash. 938, 104 P 135. 

Wis.—Ccoad v. Coad, 40 Wis. 392. 

inne. —Powell v. Powell, L. R. 3 P. 
& D. 55; Eaton v. Baton, L. 15t5 ARs a 
IDS ane Burrows v. Burrows, L. R. 1 
AP Bite D. 553; George v. George, L. R. 
AL GER Ca BS 553: Belcher v. Belcher, 1 
Curt. Eccl. 444: D’Aguilar v. D’Agui- 
lar, 1 Hage. Eccl. 7173; Bremner v. 
Bremner, Selick. D. & Adm. 119; 
Goodheim v. Goodheim, 30 L. J. P. D. 
& Adm. 162; Blackburne v. Black- 
burne, 36 L. J. P. & M. 88. 

Alta.—Allison v..Allison, 6 Alta. L. 
127. 

Ont.—Smith v. Smith, 6 Ont. Pr. 51. 

[a] Reason for rule.—A wife who 
has maintained herself during a sep- 
aration of years and can still do so 


Pollock, 7S: D: 


- will apply in vain for temporary ali- 


mony, since such alimony “would 
improve her condition and thus pro- 
mote litigation.” Burrows v. Bur- 
rows, lL. R. 1 P. & D. 554; Thompson 
v. Thompson, L. R. 1 P. & Dy Bost 
[b] Sufficient credit. — Alimony 
should not be refused because of the 
fact that the wife had credit suffi- 
cient for her personal support pend- 
ing the litigation. Stark v. Stark, 
115 Mo. A. 436, 91 SW 413. But see 
Kenemer v. Kenemer, 26 Ind. 330 
@where the court awarded alimony 
on a showing that the wife had valu- 
able real estate and had received 
considerable sums of money from the 
husband, but said: “If she had eith- 
er funds or credit sufficient for the 
purposes of. her present support, 
it would have been improper for the 
court to require her husband to fur- 
nish money for such purposes, pend- 
ing the litigation.” This dictum is 
perpetuated in Sellers v. Sellers, 141 
Ind. 305, 40 NE 699 [disappr Stark v. 
Stark, 115 Mo. A. 436, 91 SW 413)). 
{e] Community property.— (1) Al- 
though the wife has independent 
means, if it is shown that there is 
community property which is avail- 
able for the payment of such charge. 
she would nevertheless be entitled 
to an allowance out of the community 
preperty almost, but not absolutely, 
as if a matter of right. Dilatush v. 
Dilatush, (Wash.) 173 P 431. (2) 
But she should not be allowed such 
alimony, where the community prop- 
erty is stock in trade, and there is 
no showing that the business is more 
than paying expenses. MDilatush v. 
Dilatush, (Wash.) 1738 P 431 supra, 
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circumstance.°? 


Allegations of wife’s resources see 
infra § 653. 

62. Nissen v. Farquhar, 121 La. 
642, 46 S 679 (in an action for sep- 
aration from bed and board, the wife 
is not bound to prove, as a condition 
precedent to an award of alimony 
pendente lite, that she is in necessi- 
tous circumstances, the husband be- 
ing under a legal obligation to fur- 
nish her support while the relation 
of husband and wife continues, and 
if, the condition of the wife is such 
as to release the husband from so 
doing, that fact is a matter of de- 
fense to be shown by the husband). 

63. I11—Cooper v. Cooper, 185 Ill. 
163, 56 NE 1059; Lumpkin v. Lump- 
kin, 78) Til, “A. 3.24. 

Ind.—Sellers v. Sellers, 141 Ind. 
305, 40 NE 699; Gruhl v. Gruhl, 123 
Ind. 86, 23 NE 1101. 

lowa.—Campbell v. Campbell, 73 
Iowa 482, 35 NW 522. 

Mich.—Rose v. Rose, 53 Mich, 585, 
19 NW 195. 

Minn.—Stiehm vy. Stiehm, 69 Minn. 
461, 72 NW 708. 

Miss.—Ross v. Ross, 89 Miss. 66, 
42 S 382. 

N. Y.—Merritt v. Merritt, 99 N. Y. 
643, 1 NE 605. 

qpet aroun es v. Holmes, 2 Lee 

Eccl. 90. 
{a] Graduation of allowance.— 
“The allowance made for... alimo- 
ny pendente lite should have been 
graduated according to the amount 
necessary to supplement the wife’s 
means, in order to enable her to 
maintain herself and conduct her 
suit.” Ress v. Ross, 89 Miss. 66, 75, 
42 S 382. 

64. Cal.—Kowalsky v. Kowalsky, 
To NCale 394,78 ees Si he 

Ga,—Melvin v. Melvin, 129 Ga, 42, 
eee 474; Killiam v. Killiam, 25 Ga. 
186. 

Ill.— Harding vy. Harding, 144 Tl. 
588, 32 NE 206, 21 LRA 310. 

lowa.—Campbell v. Campbell, 73 
Iowa 482, 35 NW 522. 


La.—Cignoni v. Cignoni, 139 La. 
978, 72 S 707. 
Mich.—Potts v. Potts, 68 Mich. 


492, 36 NW 240; Ross v. Griffin, 53 
Mich. 5, 18,NW_ 534. 

Mo.—Coen v. Coen, 130 Mo. A. 480, 
ree SW 1083. 

. Y.—Merritt v. Merritt, 99 N. Y. 
643, “1 NE 605; Hoffman v. Hoffman, 
30 N. Y. Super. 474. 

[a] Ownership of unproductive 
property does not deprive a wife of 
right to alimony pendente lite. Cooper 
¥v. Cooper: 185 T1bho1635 "56. NE 1059: 
Cignoni vy. Cignoni, 139 La. 978, 72 S 
707; Potts v. Potts, 68 Mich. 492, 36 
NW 240. 

{b] A wife will not be compelled 
to sell or pawn her diamond rings 
or piano to obtain money to live on 
and pay the expenses of her divorce 
action where her husband has prop- 
erty valued at more than five thou- 
sand dollars and receives a salary of 
seventy-five dollars a month. Davis 
v. Davis, 174 Mo. A. 538, 160 SW 829. 

{c] A division of property made 
upon a separation does not bar the 
wife from temporary alimony, where 
her necessities are not met by the 
income of the property held by her. 
Campbell v. Campbell, 73 Iowa 482, 35 
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arate property and the benefit of her own earn- 
ings,°* although by such statutes the force of the 
reason for awarding temporary alimony is some- 
what lessened, and the courts will not grant the re- 
lef so much as a matter of course.®? 

Not only will a wife’s income, derived 
from separate property, be taken into account in 
allotting temporary alimony, but an income of which 
she is iu actual enjoyment, although earned by her- 
self, will also be considered.®® 
to earn her own living in the future is a material 


So a wife’s ability 


Where the husband and wife have 


been living apart for some years, and the .wife has 


NW 522. 


65. Cal.—Kowalsky v. Kowalsky, 


145 Gal, 394, 78-P877. 
Ill.—White v. White, 50 Ill. A. 149. 
La.—Cignoni v. Cignoni, 139 La. 


Diss C2 Sao 

N. Y.—Merritt v. Merritt, 99 N. Y. 
643, 1 NE 605. 

N. C.—Bailey v. Bailey, 127 N. C. 
474, 37 SEH 502; Miller v. Miller, 75 
AN Oe PA) 


seri .—Seads v. Seads, 27 Pa. Co. 26, 

“In considering the adequacy or in- 
adequacy of her means towards this 
end, regard ought to be had to her 
income and not to her principal.” 
Seads v. Seads, supra, 

“Tt would be a harsh rule that 
would force her to part with the 
principal of her estate to obtain the 
means of subsistence while litigat- 
ing with her husband.” Laciar v. 
Laciar, 6 Pa. Co. 406, 407 [quot Seads 
Vv. Seads, supra], 

fa] Wife need not exhaust sep- 
arate estate.—'The fact that a wife 
who is a complainant in a suit for 
separate maintenance has property of 
her own does not prevent her from 
receiving temporary alimony. The 
law does not require her to exhaust 
her own resources before she shall 
be granted relief of that character. 
White v. White, 50 Ill. A. 149. 

66. Wooley v. Wooley, 24 Ill. A. 
431; Verner vy. Verner, 62 Miss. 260; 
Marker v. Marker, 11 N. J. Eq. 256; 
Magurn v. Magurn, 2 POM NAN UTS 
Snider v. Snider, sil Ont.) Prva0. 
Bradley v. Bradley, 10 ‘Ont: YPr: 571. 
But see Penningroth y. Penningroth, 
71 Mo, A. 438 (right of the wife to 
alimony pendente lite is not absolute, 
where she*has property in her owa 
right, but she is entitled to an allow- 
ance for the maintenance of her 
children until determination of the 
suit). 

67. Snider v. Snider, 179 Ind. 583, 
102 NE 32; Westerfield v. Westerfield, 
36. Nw Je Eq. POs 

68. Brown v. Brown, 22 Mich. 242; 
Hoffman v. Hoffman, 30 ING EYs Super. 
474; Schirerman v. Schireman, 7 Pa. 
Co. 110; Goodhéim v. Goodheim, 30 
Led. PB. Di& Aadmi1622 

[a] Former earnings.—Although 
the wife was a professional musician, 
and had been in the habit of earn- 
ing enough in her vocation to sup- 
port herself, and was still able to do 
so, yet, where it appeared that she 
was rapidly consuming for her nec- 
essary support the remnant of» her 
former earnings, and was unable to 
obtain employment, and that her hus- 
band was earning more than was 
necessary for his subsistence, he was 
required to contribute to her support 
and the payment of her expenses a 
reasonable sum out of his earnings. 
Ey aes v. Hoffman, 30 N. Y. Super. 


69. Steller v. Steller, 115 Ill. A. 
323; Brown v. Brown, 22 Mich. 242; 
Hoffman v. Hoffman, 30 N. Y. Super. 
474; Kiser v. Kiser, 108 Va. 730, 62 
SE 937; Nicholls v. Nicholls, 30 L. J. 
P. D. & Adm. 163 note. 

{a] Both parties without means. 
—Where it appears that both parties 
are almost penniless, the power of 
the wife to maintain herself by her 
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supported herself and appears capable of continuing 
so to do, temporary alimony may be denied.’° 
The wife’s superior financial condition is natu- 
rally material in determining whether temporary 
alimony should be allowed; a but it is of no im- 
portance whether the husband or the wife possesses 
the greater means, so long as the wife has sufficient 


for her needs.7 
[§ 518] f. 


shown.7% 


own exertions must be taken into 
account. Nichoils v. Nicholls, 30 L. 
J. P. & Adm. 163 note. 

[b] Parties relying upoh joint la- 
bor.—In Brown v. Brown, 22 Mich. 
242, it appez1ed that the parties had 
been accustomed to rely upon their 
joint labor for support and accumu- 
lation. It was held that the allow- 
ance should not be so large as to 
relieve the wife from all necessity 
of doing something for her support. 

70. Westerfield v. Westerfield, 36 
N. J. Eq. 195; Anthony v. Anthony, 


11 N. J. Eq. 70; Ober v. Ober, 5 Silv. 
Sup. 37, 7 NYS 8438; Thompson v. 
Thompson, a Reed Dyn bd38$ 
George v. George, L. R. ih 2), Copy 553. 
71. Fla—Haddon v. Haddon, 36 
Fla. 413, 18 S 779. 
: pac eps v. Steller, 115 Ill. A. 
13238. ‘ 
N. J.—Westerfield v. Westerfield, 


36, N./ J; Eiq.. 195. 
Eng.—Coombs v. Coombs, L. R. 1 
P. & D. 218 


Ont. — Bradley v. Bradley, 3. Ch: 
Champ: (Un 4 C829. 
[a] Where the parties had been 


living apart for years, and the wife 
did not allege that she was in want, 
and the husband swore that she was 
in better circumstances than he was, 
an order was refused. Bradley v. 
Bradley, 3 Ch. Chamb. (U. C.) 329. 
5 72. Bucher v. Bucher, 25 Pa. Co. 
13. 

73. Ala.—Ex p. Whitehead, 179 
Ala. 652, 60 S 924; Lovett v. Lovett, 
11 Ala. 763. 

Ark.—Glenn y. Glenn, 44 Ark. 46. 

Cal.—Rose v. Rose, 109 Cal. 544, 
42 P 452; Peyre v. Peyre, 79 Cal. 336, 
21 P 838. 

Colo.—Jones v. Jones, 62 Colo. 269, 


V60ME2 Si. 

ee. C.—Sparks v. Sparks, 25 App. 
356. 

Fla.—Arendall v. Arendall, 61 Fla. 
496, 54 S 957, 958, AnnCas1913A 662 
[cit er Haddon v. Haddon, 36 Fla. 
413,18 S 779. 

Ga.—Jenkins v. Jenkins, 69 Ga, 483. 

Ill.—Rohn vy. Rohn, 185 Ill. A. 594; 
Steller v.: Steller, 115 Ill. A. 323; 
Carlin v. Carlin, 65 Hl, A. 160; Burg- 
hoffer v. Burghoffer, 46 Ill. A. 396; 
Burgess v. Burgess, 25 Ill. A. 525; 
Umlauf v. Umlauf, 22 Ill. A. 580; 
Becker v. Becker, 15 Ill. A. 247. 

Ind.—Snider v. Snider, 179 Ind. 583, 
588, 102 NE 32 [cit Cyc]; McCue v. 
McCue, 149 Ind. 466, 49 NE 3882; 
Glasscock v. Glasscock, 94 Ind. 163. 


Iowa.—Simpson v. Simpson, 91 
Iowa 235, 59 NW 22. 

Ky.—Whitsell vy. Whitsell, 8 B. 
Mon, 50. 

Md.—Mulhall v. Mulhall, 120 Md. 


22, 87 A 490; Feigley v. Feigley, 7 
Md. 537, 61 AmD 375. 

Mich.—Ross v. Ross, 47 Mich. 185, 
10 NW 193; Story v. Story, Walk. 


421. 
S 89 Miss. 66, 

42.8 382 5 Porter, 41 Miss. 
11 

Mo.—Schmidt v. Schmidt, 26 Mo. 
: Rosenfeld v. Rosenfeld, 63 Mo. 
P Np aes la 

“p H.—Sheafe v. Sheafe, 36 N. H. 


15 
N. Y.—Hunter v. Hunter, 78 App. 


Porter vy. 


Husband’s Ability. Before an al- 
lowance of temporary alimony is made admission or 
proof of the husband’s ability to pay it should be 
The allowance may be based on the hus- 
band’s earnings, or his earning capacity, although 
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he is not possessed of money or property."* 

The poverty of a husband is no defense to the 
application where the action for divorce is brought 
by him,?® since he should not be permitted to prose- 
cute the action if he cannot furnish the wife with 
means to make her defense; 7® but ‘where the suit 
is brought by the wife, the husband’s poverty may 


be pleaded by him in defense to the application.’” 


| Div. 631, 79 NYS 618; Poillon v. Poil- 
lon, 75 App. Div. 536, 78 NYS 323; 
Forrest v. Forrest, 21 N. Y. Super. 
640 [aff 25 N. Y. 501]; Worden v. 
Worden, 3 Edw. 387 

N. C.—Gaylord v. Gaylord, 57 N. C. 


74, 

Oh.—Adkins v. Adkins, 15 Oh. Cir. 
CEA Nase Lon. 

Pa.—Brotherhood y. Brotherhood, 
17 Pa. Dist. 264; Shoemaker vy. Shoe- 


maker, 5 Pa. Dist. 449; Baer vy. Baer, 
3 Pa. Dist. 379; Paule v. Paule, 17 Pa. 
Co. 147; Schireman v. Schireman, 7 
Pa, Cow110: Ormsby we. sOrmsbpya& 
Phila. 578; Wait v. Wait, 7 LegGaz 
382, 23 PittsbLegJ 57. 

R, I.—-Rattey v. Battey, 1 R. I. 212. 

S. D.—Pollock v. Pollock, 7 §S. D. 
331, 64 NW 165; Grant v. Grant, 5 3. 
Del biJN Wi 1130; 

se a v. Wright, 3 Tex. 
168 : 

Wash.—Bachelor v. Bachelor, 30 
Wash., 203; 70 P 491. 

Wis. —Weishaupt v. Weishaupt, 27 
Wis. 621. 

Eng.—Beavan v. Beavan, 8 Jur, N. 
S. 1110; Phillips v. Phillips, 34 L. J. 
P. D. & Adm. 107; Capstick v. Cap- 
stick, 33 L. J. P. D. & Adm. 105; Gay- 
NOG V.uGaynor, sll. Jemecmios. cA CIN. 
144; Fletcher v. Fletcher, 31 L. J. P. 
& M, 82; Goodall v. Goodall, 2 Lee 
Eecl. 264, 6 EngEccl 119; Butler v. 
Butler, 1 Lee Eccl. 38, 5 EngEccl 299; 
Mitchell v. Mitchell, 1 Spinks 102. 
eg aa, sie v. Standall, 22: Man. 
Ont.—Pherrill v. Pherrill, 6 Ont. L. 
642, 2 OntWR 1096. 


[a] Practice in ecclesiastical 
courts; “allegation of faculties.’—In 
the ecclesiastical courts, an allow- 
ance: was improper, except upon an 
“allegation of feculties’” made in the 
wife’s behalf on a showing of the 
husband’s ability. Butler v. Butler, 1 
Lee Eccl. 38. 

{[b] The estimated value of all 
marketable securities must be _ in- 
cluded in the calculation of the hus- 
band’s income, in order to the allot- 
ment of alimony pendente lite. Har- 
ris v. Harris, 1,Hagg. Eccl. 351. 

[c] Proof of his ability may be 
made by affidavits of the wife or oth- 
ers qualified to state his property and 
income. Glenn vy. Glenn, 44 Ark. 46; 
Burgess v. Burgess, 25 Ill. A. 525; 
Gaylord v. Gaylord, 57 N. C. 74; Lilly 
v. Lilly, 1 WklyNC (Pa.) 160. 

Allegation of hushand’s ability see 
infra § 653. 

74. Ex p. Whitehead, 179 Ala. 652, 
60 S 924; Pevre v. Peyre, 79 Cal. 336, 
21 P $38; Hidenmuller v. Hidenmuller, 
37 Cal. 364; Pherrill v. Pherrill, 6 Ont. 
L. 642, 2 OntWR 1096. 

75. Mangels v. Mangels, 6 Mo. A. 
481; Cohen v. Cohen, 11 Misc. 704, 
32 NYS 1082; Frickel v. Frickel, 4 
Mise. 382, 24 NYS 483; Rublinsky v. 
Rublinsky, 24 NYS 930: Hallock v. 
Hallock, 4 HowPr (N. Y.) 160; Schire- 
man Vv. ‘Schireman, 7 Pa. Co. 110. But 
see Phillips v. Phillips, 26 Pa. Co. 
182 (“in a proceeding for divorce by 
a husband against his wife, alimony 
will not be awarded where it does not 
appear that the libelant has any 
means or property and his earning 
capacity when employed is but $9 per 


1492, 19 SE 898; 


Mere lack of present means, however, will not in all 
cases be sufficient as a defense,’* especially where 
the husband is physically able to earn money for 
the support of himself and his family;7° but the 
| evidence produced by the husband must show con- 


week, and whether or not he has 
steady employment at such wages 
does not appear’’). 

{a] Proceedings may be stayed in 
such case until alimony is paid. 
Churchill v. Churchill, 25 Pa. Co. 237; 


SeRemen v. Schireman, 7 Pa. Co. 
0. 
{[b] Where a husband, after de- 


fault in payment of alimony (1) 
awarded defendant wife, appealed 
from an order committing him for 
contempt, he cannot, the trial court 
having refused to proceed with the 
divorce action on the merits, be heard 
as to his financial inability to com- 
ply with the order in a proceeding 
for mandamus to compel the court to 
proceed; State v. King County Super, 
Ct., 85 Wash. 607, 148 P 882, LRA 
1915E 567. (2) On the other hand, 
sale of lands at a grossly inadequate 
price will not be required to pay the 
alimony. Crombie v. Crombie, 88 
Wash. 520, 153 P 306. 

76. See cases supra note 75. 

77. Wester v. Martin, 115 Ga. 776, 
42 SE 81; Vinson v. Vinson, 94 Ga. 
Jenkins v. Jenkins, 
69 Ga. 483; Kittle v. Kittle, 8 Daly 
(N. Y.) 72 (additional allowance); 
Laurie v. Laurie, 9 Paige (N. Y.) 234; 
Schireman vy. Schireman, i Pas Co! 
110; Wait v. Wait; 7 LegGaz CP as) 
882; Standall v. Standall, 22 Man. 
591. But see Compton v. Compton, 
125 App. Div. 859, 110 NYS 775 (hold- 
irg that a plea of poverty is no an- 
swer to an application for an order 
adjudging the husband in contempt 
for failure to pay alimony). 

“In such a case... there is no 
remedy.’ Sckireman vy. Schireman, 7 
Pa. Co. 110,11 

[a] hat the husband has proper~ 
ty in expectancy (1) is not enough 
in itself to entitle the wife to tem- 
porary alimony. Brown v. Brown, 32 
Ered. Ponce Mee 44 a2) Arra this is 
especially so when the expectancy is 
dependent on a contingency. Bea- 
van vy. Beavan, 8 Jur. ACOs 

78. Lane v. Lane, 7 aA. 2b Zen 
Muse v. Muse, 84:N. C. 35; Bx p. 
Messervy, 80 S. C. 285, 61 SE 444. 

[a] The abserce of an estate or 
fixed income (1) will not prevent the 
allowance of temporary alimony 
where the husband is able by the use 
of his faculties to provide a reason- 
able maintenance for his wife. Fx p. 
Messervy, 80 S. C. 285, 61 SE 444, 
See also Muse v. Muse, 84 N. C. 35 
(where the husband denied that he 
had any property, but admitted that 
he was an able-bodied man, an allow- 
ance of the court, without an inquiry 
into the value of his property, was 
held proper). (2) But it will prevent 
the allowance of temporary alimony 
where the husband is not capable of 
supporting himself and his wife by 
his labor. Ayers v. Ayers, 99 Ga. 325, 
25 SE 674 (husband a chronic in- 
valid). 

{b] Although a husband’s income 
consists only of a voluntary allow- 
ance from his father, nevertheless he 
may be compelled to furnish tempo- 
rary support to the wife. Moss v. 
Moss, 15 WklyRep 532. 

79, “liane v, Tuane, 229) Weare ores 
Muse v. Muse, 84 N. C. 35. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 518-520] 


vincingly that he is unable to pay alimony pending 


the suit.8° 


Pending an appeal an allowance of alimony may 
be based upon the financial condition of the hus- 
band as shown in the court below on an applica- 
tion for temporary alimony, where no evidence is 
offered of any change in the meantime.®1 
before the appeal the trial court had made orders 
for reasonable temporary alimony, a motion in the 
appellate court for further temporary alimony will 
be denied, where the affidavits for and against the 
motion leave the court in serious doubt as to the 
ability of the husband to pay more than the trial 


court has already ordered.*? 


[§ 519] g. Good Faith of Applicant. 
it appears to the satisfaction of the court that 
the wife’s suit has not been instituted in good 


80. Ga.—Ayers v. 99 Ga. 
325, 25 SE 674. 

Ill.—Burghoffer v. Burghoffer, 46 
gLlly As 1396; y 

N. Y.—Peckerman vy. Peckerman, 
91 Mise. 114, 154 NYS 297; Ward v. 
Ward, 21 NYS 795, 29 AbbNCas 256. 

Iing.—Fletcher v. Fletcher, 31 L. J. 
P. D. & Aum. 82. 

Ont.—Therrill v. Pherrill, 6 Ont. L. 
642, 2 OntWR 1096. 

{a] Whe unimpeached affidavit of 
the husband that he is unakle to pay 
any alimony is sufficient. Pherrill v. 
Pherrill, 6 Ont. L. 642, 2 OntWR 1096. 

{b] The bhroken promise of a 
wife’s father to convey property to 
defendant husband is no defense to 
the wife’s right to alimony, although 
the husband was induced by the 
promise to contract the marriage. 
Peckerman v. Peckerman, 91 Misc. 
114, 154 NYS 297. : 

[ce] BMusband insolvent.—Where a 
husband alleged that he was in in- 
solvent circumstances, and that his 
only income was meat, drink, wash- 
ings, and lodgings, and four shillings 
a week, the court refused to allow 
alimony pendente lite. Capstick v. 
Capstick, 33 L. J. P. D. & Adm. 105. 

81. Rosenfeld v. Rosenfeld, 63 
Mo. A. 411. See also Gamble v. Gam- 
ble, 57 Ill. A. 188, 184 (‘‘as to his [the 
husband’s] liability to pay, there is 
some question, but we regard the 
opinion of the court below as set- 
tling it, at least to the very moder- 
ate extent required of him”). 


Ayers, 


g2. Grant\v. Grant, 5-S; D. 17, 57 
NW 1130. 
83. Ala.—Bulke v. Bulke, 173 Ala. 


138, 55 S 490; Brindley v. Brindley, 


(121 Ala, 429, 25 S 751. 


Cal.—Gay v. Gay, 146 Cal. 237, 79 


P 885; Kowalsky v. Kowalsky, 145 
Cal’ 394, 7S8.'P $77. 
Colo.—Pleyte v. Pleyte, 15 Colo. 


W251 259 PR: 25. 

D. C.—Walter v. Walter, 15 App. 
333. 

Ga.—King v. King, 128 Ga. 54, 57 
SE 227; Swearingen v. Swearingen, 18 
Ga. 316. 5 

T1l.—Cooper v. Cooper, 185 Ill. 163, 
56 NE 1059; Harding v. Harding, 144 
Tll. 588. 32 NE 206, 21 LRA 310; Gam- 
ble v. Gamble, 57 Ill. A. 183. 

Mich.—Zeigenfuss v. Zeigenfuss, 21 
Mich. 414. : 

Miss.—Reed v. Reed, 85 Miss. 126, 
37 S 642; Bradford v. Bradford, 80 
Miss. 467, 31 S 963. 

Mo.—Roserfeld v. 63 
Mo. A. 411. ; 

Mont.—Rumping v. Rumping, 41 
Mont. 33, 36, 108 P 10 [quot Cyc]. 

N. J.—Suydam v. Suydam, 79 N. Ale 
Hg. 144, 80 A 1057; Streitwolf v. 
Streitwolf, 58 N. J. Eq. 570, 43 A 904, 
45 LRA $42: Kirrigan v. Kirrigan, 
15 N. J. Eq.’ 146. 

N. Y.—Deisler v. Deisler, 65 App. 
Div. 208, 72 NYS 560. 

Oh.—Adkins v. Adkins, 33 Oh. Cir. 
Ct. 592; Adkins v. Adkins, 15 Oh. Cir. 
Cia Ne Sel 61, 

Pa.—Shoemaker v. 


Rosenfeld, 


Shoemaker, 5 
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Good 


lowed.®? 


Where 


fense.3& 


Where 


Pa. Dist. 499. 

S. C.—Smith v. Smith, 51 S. C. 379, 
29 SE 227. 

Wis.—Friend v. Friend, 65 Wis. 
412, 27 NW 34. ; 

{a] Reason for rule—‘“He who 
seeks the intervention of a court of 
equity must come in with clean 
hands” applies to a wife applying for 
temporary alimony. Walter v. Wal- 
ter- 1b App... (De Ce) S38, 345. 

{b] But where the sole purpose 
of a wife’s divorce suit was to com- 
pel the husband to convey to her cer- 
tain community property owned by 
them in another state, she was not 
entitled to alimony pendente lite. 
Bradford v. Bradford, 80 Miss. 467, 
SS G83 

{c] Wife not directing the suit.— 
Swearingen v. Swearingen, 19 Ga. A. 
265. 

_ 84 Harding v. Harding, 144 Ill. 
588, 82 NE 206, 21 LRA 310. 

[a] Pleadings verified.—The plead- 
ings should be verified if no other 
proof is offered. Cooper v. Cooper, 
185 ill. 168, 56 NE 1059. 

{b] The merits of the case will 
be inquired into only to the extent 
of ascertaining the good faith of 


the wife. Kowalsky v. Kowalsky, 145 
Cal. 394, 78 P 877. See also supra 
§§ 510, 511. 

85. Cal.—Gay v. Gay, 146 Cal. 237, 
79 P 885. 

Colo.—Pleyte v. Pleyte, 15 Colo. 
Lbs 02 abs 


Mich.—Zeigenfuss v. Zeigenfuss, 


21 Mich, 414. , 

Mo.—Rosenfeld vy. Rosenfeld, 63 
Mo. A. 411. 

Wis.—-Friend v. Friend, 65 Wis. 
413, 27 NW 34. 

[a] If the wife’s appeal is with- 
out merit (1) temporary alimony will 
not be allowed. Rosenfeld v. Rosen- 
feld, 68 Mo. A. 411. (2) “The rule 
upon which the court acts is well 
stated by Chief Justice Dixon in 
Krause vy. Krause,»23 Wis. 354, sub- 
stantially as follows: The granting 
of temporary alimony ... to enable 
a wife to prosecute her appeal is not 
a matter of course in this court; and 
when application is made we think 
we must look into the record so far 
as to determine whether the appeal 
is obviously without merits; and if it 
is then the motion will be denied.” 
Friend v. Friend, 65 Wis. 412, 413, 
27 NW 34. i 

{b] That the appeal will be suc- 
cessfui need not be demonstrated by 
the wife. She is only required to 
show to the satisfaction of the low- 
er court that the appeal was taken 
in the belief, and upon the advice of 
her attorneys, that she has good 
grounds to expect a reversal upon all 
the record which she would be en- 
titled to present to the appellate 
court upon appeal. Gay v. Gay, 146 
Cal M2 Sete ( eeLES 8. Oy 

86. Ala.——Brindley v. Brindley, 121 
Ala. 429, 25 S 751. 

Fla.—Beekman v. Beekman, 53 Fla. 
858, 43 S 923. 


ASCs) =27 


faith to secure a divorce, but merely to secure finan- 
cial benefit, alimony pendente lite will not be al- 
faith is ordinarily determined from 
an inspection of the pleadings. Where temporary 
alimony is sought, pending an appeal instituted by 
the wife, she must show that the appeal is prose- 
cuted in good faith and that error has probably been 
committed to her prejudice.®® 

[§ 520] h. Probable Success in Main Suit. 
allowance for temporary alimony should be made, 
unless the court has reason to believe that the 
applicant may be successful in her action or de- 
Hence, where the complaint charges adul- 
tery on information and belief, which is unequivoc- 
ally denied by defendant, temporary alimony should 
be denied.6? Where, however, the allegation is posi- 


No 


Ga.— Williams v. Williams, 114 Ga. 
172, 40 SE 782. 

Ill.—Hochreiter v. Fochreiter, 138 
Ill. A. 873; Wooley v. Wooley, 24 Ill. 
A. 431. 

Miss.—Reed v. Reed, 85 Miss. 126, 
37 S 642; Porter v. Porter, 41 Miss. 

Rumping, 


116. 

Mont.—Rumping v. ty 
Mont, 23, 36, 108 P 10 [quot Cyc]. 

N. J.—Suydam v. Suydam, 79 N. J. 
Eq. 144, 80 A 1057; Glasser v. Glass- 
Ci AS ING ia Oe), CP, 

N. Y.—Collins y. Collins, 71 N. Y. 
269; Capes v. Capes, 173 App. Div. 
142, 159 NYS 367; Dye v. Dye, 140 
App. Div. 309, 125 NYS 242; Conrad v. 
Conrad, 123 App. Div. 384, 107 NYS 
1093; Heyman v. Heyman, 119 App. 
Div. 182, 104 NYS 227; Deisler v. 
Deisler, 65 App. Div. 208, 72 NYS 
560; Stearns v. Stearns, 33 App. Div. 
630, 53 NYS 348; Bailie v. Bailie, 30 
App. Div. 461, 52 NYS 228; Downing 
v. Downing, 23 App. Div. 559, 48 NYS 
727; Desbrough y. Desbrough, 29 Hun 
592; Atwater v. Atwater, 53 Barb. 
621; Snyder v. Snyder, 3 Barb. 621; 
Bissell v. Bissell, 1 Barb. 430, 3 How 
Pr 242; Monk v. Monk, 30 N. Y. Su- 
per. 153; Post v. Post, 55 Mise. 538, 
105 NYS 910; Glaser v. Glaser, 36 
Mise. 231, 73 NYS 284; Ronan v. Ro- 
nan, 32 Misc. 467, 66 NYS 799; Wia- 
ton v. Winton, 161 NYS 405; Abramo- 
witz v. Abramowitz, 140 NYS 275; Mi- 
chelson v. Michelson, 136 NYS 533; 
Browne v. Browne, 9 NYCivProc 180; 
Douglas v. Douglas, 13 AbbPrNS 291; 
Fowler v. Fowler, 4 AbbPr 411; Car- 
penter v. Carpenter, 19 HowPr 539; 
Jones v. Jones, 2 Barb. Ch. 146. 

N. C.—Scoggins vy. Scoggins, 80 N. 
C. 318; Sparks v. Sparks, 69 N. C. 319. 

Ss. C—Smith v. Smith, 51 S. C. 379, 
29: SH 227. 

Tenn.—Burrow v. Burrow, 6 Lea 
499; Lishey v. Lishey, 2 Tenn. Ch. 1. 

[a] Probable ground for a divorce 
is all that the wife is required to 
show to entitle her to temporary ali- 
Wooley v. Wooley, 24 Ill. 


In Ontario, unless the action 
clearly frivolous or vexatious 
that its further prosecution should 
be summarily stayed, an opinion 
against the probability of plaintiff’s 
ultimate success, however strong, 
does not justify a dismissal of her 
application for interim alimony and 
disbursements. Thrower v. Throw- 
er, 3 OntWR 541. 

87. Williams v. Williams, 114 Ga. 
772, 40 SH 782; Collins v. Collins, 71 
N. Y. 269; Hodge v. Hodge, 90 App. 
Div. 611 mem, 85 NYS 1133 mem; 
Wood v. Wood, 61 App. Div. 96, 70 
NYS 72; Downing v. Downing, 23 
App. Div. 559, 48 NYS 727; Moriarty 
v. Moriarty, 58 N. Y. Super. 279, 10 
NYS 228; Monk v. Monk, 30 N. Y. Su- 
per. 153; Winton v. Winton, 161 NYS 
405. But see Strong v. Strong, 28 N. 
Y. Super. 612, 1 AbbPrNS 358 (hold- 
ing that, where there has been a pre- 
vious trial, resulting in a disagree- 
ment of the jury, temporary alimony 


is so 


218 [19C.J.] 


tive in form,®* or there is,some competent evidence 
of the husband’s guilt,’° the wife may be allowed 
temporary alimony, although it has been held that 
the uncorroborated testimony of the wife alone in 
proof of an alleged matrimonial offense is not sue: 
ficient to justify. an award of temporary alimony.°° 
[§ 521] i. Misconduct of Wife. Although there 
is some authority to the contrary,’! it has been often 
held that a wife guilty of marital misconduct is 
not entitled to temporary alimony.®? Consequently 
if she admits, or does not deny, charges of miscon- 
duct in the complaint which are sufficient to entitle 
the husband to a divorce, her right to temporary 
alimony is barred.®** However, it has been held 
that under some circumstances temporary alimony 
should be granted, although it appears that both 
parties were guilty of acts precluding divorce,°* 
and that it should not be refused in an action by 
the husband for a divorce on the ground that the 
wife was pregnant at the time of marriage but 
concealed the fact from him,®® or because of the 
wife’s jealous disposition where the action was 
founded on the husband’s ecruelty.°* The merits of 
the case will be investigated, however, only to an 
extent sufficient to determine whether the bill is 
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[§§ 520-523 


strong evidence in support of the wife’s misconduct 
is not alone sufficient to preclude an allowance of 
temporary alimony,’* and if the misconduct is de- 
nied, or a reasonable defense, such as condonation, 
connivance, or the like, is shown, her application 
will be allowed.®® But it has been held that defend- 
ant husband cannot set up in defense any miscon- 
duct of the wife not alleged by him in recrimina- 


tion.? 

[§ 522] 5. Defenses and Objections—a. In 
General. The nonexistence of any facts essential 
to the allowance of temporary alimony? may be 
shown in defense of an application therefor. But 
it is no defense that the general reputation of the 
wife is bad,? or that the husband is insane,* or that 
he is under guardianship.® 

Laches in making her defense® or in applying 
for temporary alimony’ may justify a refusal of 
temporary alimony. 

[§ 523] b. Agreement as to Alimony.’ Where 
provision has been made by the husband for the 
wife, upon his separation from her, either by a sep- 
aration agreement or by voluntary settlement, the 
wife is not entitled to temporary alimony, at least 
unless she returns, or offers to return, what she has 


exhibited in good faith.®” 


will be allowed the wife, although she 
has neither made oath to her own in- 
nocence, nor produced affidavits to 
Support recriminatory charges made 
by her in defense). 

88. Winton v. Winton, 161 NYS 
5 


89. Whipple v. Whipple, 145 Ill. A. 
228 (merits of controversy not de- 
termined); Standley v. Standley, 143 
Nl Aw 2783 Gray v. Gray, 78 Hun 
610, 28 NYS 856. 

fa] Where the facts, if as claimed 
by plaintiff wife, would warrant sep- 
arate maintenance, it is proper to or- 
der the payment of alimony pen- 
dente lite. Kainman v. Kamman, 167 
App. Div. 426, 152) NYS 581. 

[b] Where it appears that plain- 
tiff is entitled to a trial on the mer- 
its, and is without means, and has 
three infant children requiring her 
care and attention, she is entitled to 
alimony pendent lite covering the 
cost of the children’s maintenance. 
Vaughn v. Vaughn, 89 App. Div. 611 
mem, 85 NYS 443 mem. 

90. Capes v. Capes, 173 App. Div. 
142, 159 NYS 367. See also Harl v. 
Harlee UomeN. aed FUG OkidG tO ls A. Abie 
(while on a preliminary application 
for alimony pendente lite a wife is 
not required to preponderate in the 
proofs of defendant’s guilt, yet she 
must make a prima facie case and 
the testimony of the injured party 
alone does not make a prima facie 


ease). 

91. Crampton v. Crampton, 32 L. 
J. BP. & M: 142; Smith v: Smith; 32 
L. J. P. & M. 91; Switzer v. Switzer, 
10 OntWR 406. 

[a] In Ontario where the marriage 
is admitted, plaintiff is prima facie 
entitled to interim alimony, and an 
allegation of misconduct on the part 
of the wife will not be considered 
on the motion for temporary alimony. 
Switzer v. Switzer, 10 OntWRE 406. 

92. 147 Ga. 
tite; 4915) SE 676. 

17 Ind. 309. 


Ky. Wills Vv. Wills, 168 Ky. 35, 
181 SW 619: Holman v. Holman. 155 
Ky. 493, 159 SW 937. 

Mich.—Kellegg Vv. Cin 
Judge, 167 Mich. 95, 182 NW 501. 

N. Marker v. Marker, 11 N. J. 
Eq. 256. 


N. *y Poss v. Poss, 164 App. Div. 


Wayne 


213, 149 NYS 587; Bedell v. Bedell, 1 
Johns. Ch. 604. 
N. C.—Garsed v. Garsed, 170 N. C. 


The fact that there is 


672, 87 SE 45; Page v. Page, 161 N. C. 
170, 76 SE 619. 

Pa.—Seott v. Scott, 8 Pa. Dist. 548; 
Walter v. Walter, 35 Pa. Co. 350; 
Schireman v. Schireman, To Pas Co. 
110 


Reha Te are v. Hill, (Civ. A.) 123 SW 
W. Va.—Keller v. Keller, 58 W. Va. 
325, 326, 52 SH 317 [cit Cyc]. 

{a] Thus (1) repeated acts of 
adultery since the marriage (Kock v. 
Kock, 42 Barb. (N. Y.) 515; Pratz v. 
Pratz, 11 Pas*Co: 252); ) (2) or a con= 
tinuance of adulterous cohabitation 
will preclude temporary alimony 
(Griffin v. Griffin, 23 HowPr (N. Y.) 
189 [aff 21 HowPr 364]; Brenner v. 
Brenner, 5 Kulp (Pa.) 6; Miller v. 
Miller, 2 Kulp (Pa.) 309). 

[b] Desertion.—Where it appears 
that respondent has refused to live 
in a home provided for her by her 
husband, and which accords with his 
station in life and his ability to pro- 
vide for her, alimony will be refused. 
O'Hara v. O'Hara, 2 Pal) Dist.7452: 

[ec] In a doubtful case alimony 
will be allowed. Walter v. Walter, 
35. Pa. Co.) 350¢ 

93. Williams v. Williams, 114 Ga. 
772, 40 SE 782; Scott v. Scott, 17 Ind. 
309; Marker v. Marker, 11 N. J. Eq. 
256; Bray v. Bray, 6 N. J. Eq. 27 [rev 
on other grounds 6 N. J. Eq. 628]; 
Collins v. Collins, 71 N. Y. 269; Bailie 
v. Bailie, 30 App. Div. 461, 52 NYS 
228; Bissell v. Bissell, 1 Barb. (N. Y.) 
430, 3 HowPr 242; Palmer v. Palmer, 
Sheld. (N. Y.) 89. But see Cramp- 
ton v. Crampton, 32 L. J. P. & M. 142 
(holding that a wife’s supposed guilt 
is never to be taken into considera- 
tion against her); Smith v. Smith, 32 
Waid Pane av or (a wife applying 
for alimony is considered as inno- 
cent and hence, although not answer- 
ing a charge of adultery in time, she 
is still entitled to an allowance). 

94. Speiser v. Speiser, 188 Mo. A. 
328, 175 SW 122. 

95. Frith v. Frith, 18 Ga. 273, 63 
AmD 289. 


96. Huffnagle v. Huffnagle, 10 N. 
Degas dae 209% 
97. Cooper v. Cooper, 85 Til. A. 


575 [aff 185 Ill. 163, 56 NE 1059]; 


|; Ensign v. Ensign, 54 Mise. 291, 105 


NYS 917 [aff 120 App. Div. 882 mem, 
105 NYS 1114 mem]. 

[a] Conflicting affidavits. — The 
question of the wife’s guilt should 
not be tried by conflicting affidavits. 


received, when that is possible,’ or shows that the 


Great injustice might be done if the 
husband were not compelled to fur- 
nish to his wife the means of having 
so important a question of fact de- 
cided in the usual way. Boesenberg 
v. Boesenberg, 50 App. Div. 622, 63 
NYS 770; Frickel v. Frickel, 4 Misc. - 
382, 24 NYS 483. 

Good faith see supra § 519. 


98. Brooks v. Brooks, 18 WklyNC 
(Pa.) 115. See also Schireman v. 
Schireman, 7 Pa. Co. 110 (the evi- 


dence must be very clear). 

99. Ray v. Ray, 120 Ga. 25, 47 SE 
570; Kendrick v. Kendrick, 105 Ga. 
38, 31 SE 115; Boesenberg vy. Boesen- 
berg, 50 App. Div. 622 mem,,63 NYS 
770 mem; Morrell v, Morrell, 2 Barb. 
(N. Y.) 480; Horn v. Horn, 73 Misc. 
14, 130 NYS 591; Rublinsky v. Ru- 
blinsky, 24 NYS 920; Leslie v. Leslie, 
6 AbbPrNS (N. Y.) 1938; Strong v. 
Strong, 28 N. Y. Super. 612, 1 AbbPr 
NS 358; Miller v. Miller, 43 HowPr 
(N. Y.) 125; MHallock.‘v. Hallock, 4 
HowPr (N. Y.) 160; Osgood v. Os- 
good, 2 Paige (N. Y.) 621; Wood v. 
Wood, 2 Paige (N. Y.) 108; Ham- 
mond v. Hammond, Clarke (N. Y.) 
151; Webber v. Webber, TO Ne iG. Bs 

[a] Sufficiency of denial —(1) Or- 
dinarily the wife’s denial of the al- 
leged misconduct is sufficient to en- 
title her to alimony unless the evi- 
dence produced against her is so 
strong as to render it improbable 
that she should succeed. Glaser v. 
Glaser, 36 Misc. 231, 73 NYS 284. (2) 
But a denial which is merely formal, 
leaving actual facts testified to by 
reputable witnesses and which estab- 
lish her guilt undenied and unex- 
plained, is not sufficient to justify an 


award of alimony. Stearns v. 
Stearns, 33 App. Div. 630, 53 NYS 
348 


1. Pullen v. Pullen, (N. J. Ch.) 17 
A 310 


2. See supra §§ 509-521. 
8. Bishop v. Bishop, 124 Ga. 293, 
52 SE 748. 


4. Moseley v. Moseley, 86 Miss. 
288, 38 S 234. 
5. Sturgis v. Sturgis,..51 Or. 10: 


fa 696, 181 AmSR 724, 15 LRANS 

6. Sutton v. Sutton, 41 Pa. Co. 373. 
See also § 687. 

7. Hatch v. Hatch, 83 N. J. Ea. 
168. 93 A 700. 

8. Wife’s necessity see supra § 


Gy 
9. Ala.—Bulke v. Bulke, 173 Ala. 


For jater cases, developments and changes in the law see cumulative Annotations, same title, page e and note number, 


§§ 523-524] 


amount provided for in the agreement is not suf- 
ficient for her needs.1° However, the rule does 
not apply where the husband denies the validity of 
the agreement, refuses to perform it, and contests 
its validity in action thereon,'! or where the terms 
of the agreement are not shown to have been ac- 
cepted by the wife? But her claim will.not be 
barred where the husband has discontinued the al- 
lowance provided for by the agreement.1% It has 
been held, however, that the court is not bound by 
an agreement of the parties concerning the amount 
of alimony that should be allowed to the wife;* 
that an oral agreement by a wife pending suit for 
divorce not to claim temporary alimony is no de- 
fense against the enforcement of a judgment for 
such alimony;?° and that an agreement made during 
the pendency of the suit not sanctioned by the court 
will not be enforced.*® 

[§ 524] c. Other Provision for Wife’s Support. 
Temporary alimony will not be allowed where ample 
provision has been otherwise made by the husband 


DIVORCE 
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to occupy a room in the family dwelling pending a 
suit by her for divorce,!® where there is no cohabita- 
tion during the time between the parties;’® be- 
cause there has been a division of property without 
any agreement that this was to be in lieu of sup- 
port;° because the husband has provided for his 
wife’s support in the past and promises to do so 
in the future;?+ or because the wife, since the com- 
mencement of the suit, has received a sum of money 
in derogation of the marital rights, which the hus- 
band consents she may retain and use as suit 
money.?” 

Where husband is paying wife’s bills. The au- 
thority of the court to direct the husband to pay a 
definite amount as temporary alimony is not di- 
vested by the fact that he is paying all the bills 
contracted by the wife, or by his declaration that 
he is willing to pay them during the prosecution of 
the action.?* 

Effect of granting alimony in former action. Tem- 
porary alimony awarded to a wife ina former ac- 
tion for divorce which has terminated has been 


for the wife’s support.'” 


188, 55 S 490, 491 [cit Cyc]. 

Ga.—McLaren v. McLaren, 33 Ga. 
Suppl. 99; Killiam v. Killiam, 25 Ga. 
186. 

N. J.—Gregory v. Gregory, 32 N. J. 
Eq. 424. 

Ne-y.— Collins v. Collins, 80°N. Y. 1, 
71 N. Y. 269; Werner v. Werner, 153 
App. Div. 719, 188 NYS 633; Grube v. 
Grube, 65 App. Div. 239, 72 NYS 529; 
Chase v. Chase, 29 Hun 527; Randolph 
v. Field, 84 Misc. 403, 146 NYS 247; 
Winton v. Winton, 161 NYS 405; Rose 
v. Rose, 11 Paige 166. 

Pa.—Bennett v. Bennett, 28 Pa. Co. 
507; Bloom v. Bloom, 17 Pa. 478. 

R. I.—Wilford v. Wilford, 38 R. I. 
55, 94 A 685. 

See also infra § 524. 

{a] Breach of separation agree- 
ment.—(1) Where a separation agree- 
ment provides that, upon failure of 
the husband to pay the wife a cer- 
tain sum for her support, an order 
may be made granting alimony at the 
same. rate, the husband cannot on a 
motion for temporary alimony object 
that the wife has not a meritorious 
eause of action. Thrall v. Thrall, 83 
Hun—(N. Y.) 188, 31 NYS: 591. (2) 
Where a separation agreement pro- 
vided for payments for her support 
on condition that she make no fur- 
ther claims on him, a violation of the 
eondition by instituting a suit for 
divorce and claiming alimony did not 
bar her right to support from her 
husband, which might be enforced by 
a proper application for alimony. 
Thrall v. Thrall, 83 Hun 188, 31 N¥S 
591; Schmidt v. Schmidt, 74 Misc. 
423, 182 NYS 424. 

{[b] Breach of covenant in deed of 
settlement.—‘It is undoubtedly true 
that the Superior Courts not only 
have the power, but that it is a duty 
in suits for divorce, to make provi- 
sion, by way of temporary alimony, 
for the wife’s maintenance during the 
pendency of the suit for the expenses 
which she may incur in conducting 
it. ... But where the parties, pend- 
ing the divorce, have, by deed of set- 
tlement between themselves and a 
trustee, agreed upon a specific sum 
to be paid to the wife annually by 
the husband, for her support and 
maintenance, and other property such 
as a house and lot and servants, are 
secured to the wife for life for the 
same purpose, the parties agreeing to 
live separate. ete., as in this case, 
the Court has no such power, for the 
parties have settled that matter be- 
tween themselves. It appearing, 
however, from the petition and evi- 
dence submitted on the hearing of 
the motion, that the husband does 
not comply with the covenant, by 
paying to the wife the annuity se- 


But temporary alimony 
need not be refused merely because a wife continues 


cured by the deed of settlement, 
which is necessary for the wife’s 
maintenance, the Court may, in his 
discretion, allow such temporary ali- 
mony as he thinks proper, not to 
exceed annually the sum secured by 
the deed for that purpose, (that was 
the sum fixed upon by the court in 
this case:) Provided such alimony 
be allowed by the Court, and accept- 
ed by the wife as a settlement pro 
tanto of the annuity secured by the 
deed.” McLaren vy. McLaren, 33 Ga. 
Suppl, 99, 103. 

10. Saunders v. Saunders, 2 Edw. 
(N. Y.) 491; Powell v. Powell, L. R. 
3) dee dc D255. 

[a] Wife content with amount 
provided for.—Under a deed of sepa- 
ration executed by the parties in 
1862, the husband had covenanted to 
pay an annuity of £40 to his wife, 
based upon the amount of his income 
at that period, which annuity he had 
continued to pay. Subsequent to the 
agreement he acquired a very large 
increase of fortune and finally insti- 
tuted a suit to dissolve his marriage 
by reason of the adultery of his wife. 
The wife made a motion for alimony 
pending the suit, estimated on the 
present income of the husband, which 
motion was denied. “It appears that 
since the agreement the husband has 
acquired a considerable accession of 
fortune, and it is argued that, if so, 
the wife is entitled to a larger an- 
nuity than £40 per annum, and under 
ordinary circumstances that would be 
so. I think, however, I should make 
no order in this case. Ever since 
1862 the wife has been content to live 
on £40 per annum, and if a wife is 
content to live on a small income for 
many years, it would be very unfair 
on the husband that on her being 
accused of committing adultery she 
could at once be entitled to a higher 
rate of allowance than she had previ- 
ously received. ... Ido not say that 
the receipt of £40 per annum under 
the agreement would preclude her 
from asking the Court for a larger 
allowance under certain contingen- 
cies which might arise in the prog- 
ress of this suit, but at present I re- 
fuse her application.’”’ Powell vy. 
Powell) (E., Rei3UP.)& DD: 55; 56. 


11. Winton v. Winton, 161 NYS 
405. 

12. Williams v. Baily, L. R. 2 Hq. 
G3l. 

138. Wood v. Wood, 57 L. J. Ch. 1. 

{al Adultery committed by wife. 


—Where a husband had, under a deed 
of separation, atlowed his wife a cer- 
tain sum, and had ceased to pay it 
after the date on which he alleged 
that he had obtained evidence of her 
adultery, on the wife’s petition for 


| held not to affect the power of the court to award 


alimony pendente lite, payment was 
directed by way of alimony pendente 
lite to be made at,the same rate. 


ye ree v. Weber, t Swab. & Tr. 
14. Pryor v. Pryor, 88 


Ark. 302, 
114 SW 700, 129 AmSR 102. 

[a] In Indiana an antenuptial 
contract fixing the amount of money 
that shall be paid to the wife by the 
husband in case of separation is con- 
trary to public policy and void, and 
does not limit the liability of the 
husband for alimony in case of di- 
vorce. Watson v. Watson, 37 Ind. A. 
548, 77 NE 355. 


15. Raines v. Raines, 138 Ga. 790, 
76 SE 51. 
[a] A receipt given by a wife in 


full settlement of temporary or per- 
manent alimony in a suit by her for 
divorce did not bar her right to tem- 
porary alimony or support for the 
child of the parties, pending a suit 
subsequently brought by the husband 
against the wife for divorce. Norrell 
v. Norrell, 138 Ga. 64, 74 SE 757. 

16. Moon v. Baum, 58 Ind. 194. 
See also Campbell v. Campbell, 73 
Iowa 482, 35 NW 522 (a division of 
property made pursuant to a separa- 
tion agreement does not bar the wife 
from temporary aliniony where there 
was no stipulation therein to that ef- 
Teck): 

17. Smith v. Smith, 147 Cal. 143, 
81 P 411; Robertson v. Robertson, 137 
Mo. A. 98, 119 SW 533; McCloskey v. 
McCloskey, 68 Mo. A. 199; Schmal- 
holz v. Schmalholz, 111 App. Div. 543, 
98 NYS 510: Bloom v. Bloom, 17 Pa. 
Cos Ags. 

[a] Rule applied: (1) Where the 
father of the wife had agreed with 
the husband to provide for her sup- 
port on condition that the husband 
would make no claim for her ser- 
vices, and alimony pendente lite was 
denied. Bartlett v. Bartlett, Clarke 
(N. Y.) 460. (2) Where the husband 
permitted his wife and children to 
remain in the family residence and 
paid all the running expenses of the 
establishment, and an allowance for 
support during the pendency of the 
suit was denied. McCloskey v. Mc- 


Closkey, 68 Mo. A, 199. 

18. Cowan v. Cowan, 10 Colo. 540, 
a6 Mer Oat 

19. Cowan v. Cowan, 10 Colo. 540, 
iMG Nee alley. 

29. Newcombe Vv. Newcombe, 


(Mich.) 168 NW 980; Walter v. Wal- 
ter; 35 Pa. Co. 350. 

21. Anderson v. Anderson, 137 Cal. 
225, 69 P 1061; Pinckard y. Pinckard, 
22 Ga. 31, 68 AmD 481. And see infra 


§ 525. 
Coles v. Coles, 2 Md. Ch. 341. 


22. 
23. Anderson v, Anderson, 137 Cal. 


220 [19C.J.] 


temporary alimony in a second action;?* but it has 
been held that permanent alimony awarded to a 
wife in a former action takes from the court the 
power to award temporary alimony in a subsequent 
action, where the judgment for alimony is still in 


foree.2® 


. If a third person is under obligation to furnish 
support to the wife the husband, it seems, is re- 
lieved from the payment of temporary alimony.”® 
[§ 525] d. Offer to Provide for Wife. 
though there is some authority to the contrary,?7 it 
has been held that the wife’s refusal to accept sup- 
port offered to her by her husband at his house does 
not constitute a defense to her application for tem- 
porary alimony,?® especially where she had good 


cause to abandon such home.?® 


[§ 526] 6. Commencement of Allowance. While 


225, 69 P 1061; Pinckard v. Pinckard, 
22 Ga. 31, 68 AmD 481; Theakstone 
v. Theakstone, 10 Ont. L. 386, 6 Ont 
WR 400, 426. 

[a] Reason for rule.—‘“The wife 
is not required to depend upon the 
will or caprice of the husband for her 
support, or to satisfy tradesmen and 
others from whom she is to obtain 
the necessary articles for her support 
and comfort that the husband will 
pay for them; but she is entitled 
to receive from him a definite amount 
of money with which to supply her 
wants as she may desire. and to have 
the power of disbursing it as she may 
choose. When it is shown that she is 
without the means of support, and 
that her husband has the financial 
ability therefor, the court has the 
authority to direct the payment by 
him of such an amount as in its dis- 
cretion may be appropriate.’ An 
derson v. Anderson, 137 Cal. 225, 226, 
69 P 1061. 

24. Bishop v. Bishop, 124 Ga. 293, 
53 SE 743; Thomas v. Thomas, 109 
Ill. A. 352; Davis v. Davis, 150 NYS 
636. 

[a] 
An award of temporary alimony in 
an action by the husband is not bind- 
ing in a subsequent action by the 
wife pending final disposition of the 
husband’s action, but she must stipu- 
late to waive the alimony so awarded 
to her before grant of temporary ali- 
mony in her action. Davis v. Davis, 
150 NYS 636. : 

25. Schmalzholz v. Schmalzholz, 
111 App. Div. 543, 98 NYS 510; Mc- 
Donough v. McDonough, 26 HowPr 
GEAYADULSs: 

{a] Rule applied: (1) Where ali- 
mony has already been granted in a 
judgment of separation. Schmalholz 
v. Schmalholz, 111 App. Div. 543, 98 
NYS 510. (2) Where previous ade- 
quate provision for the wife’s sup- 
port has been made in a suit by her 
for maintenance. Smith v. Smith, 147 
Cal. 1438, 81 P 411. 

26. Gray v. Gray, 28 NYS 856 [aff 
143 N. Y. 354, 38 NE 301]; Coad v. 
Coad, 40 Wis. 392. But see Madan 
v. Madan, 37 L. J. P. & M. 10 (where 
the court intimated that if a husband 
could prove that his’ wife had suf- 
ficient means of support independent- 
ly of him, even although they are de- 
rived from a corespondent, she would 
not be entitled to an allotment of ali- 
mony). 

{a] The fact that the wife’s moth- 
er would support her, or prevent her 
suffering, does not relieve defendant 
of his liability, to be assumed by 2 
person upon whom it did not rest in 
law. Gray v. Gray, 28 NYS 856 [aff 
143 N. Y. 354, 38 NE 301J. 

[b] Where the wife has gone to 
her father’s home and the father has 
agreed with the husband that he will 
make no claim for the wife’s support 
if the husband will make no claim for 
the wife’s services, temporary ali- 


Waiver of former alimony.— 


DIVORCE 


Al- | General. 


mony will not be allowed. Bart- 


eee Ve eebartiett. «Clarkes @Nom Ys) 
[e] Subsequent marriage.—On the 


husband’s appeal from a judgment for 
divorcee in favor of the wife, which 
gave all the appellant’s property to 
the respondent by way of alimony, 
it appeared that the respondent had 
married again before the time for ap- 
peal from the judgment had expired, 
and that her second husband was still 
living. The court denied her motion 
for an order to pay her a sum 
sufficient to enable her to litigate 
the appeal. Coad v. Coad, 40 Wis. 
2. 


Qi.) .O Hara ava OtHara, le bannco: 
603 (where a husband provides a 
suitable home for his wife and she 
refuses without reasonable cause to 
live there, she is not entitled to ali- 
mony). 

28. Kowalsky v. Kowalsky, 145 
Cal. 394, 78 P 877; Laciar v. Laciar, 6 
Pa, Co. 406; Downing v. Downing, 7 
Kulp (Pa.) 138; Gleason v, Gleason, 
12 WklyNC (Pa.) 408; Theakstone v. 
Theakstone, 10 Ont. L. 386, 6 OntWR 
400, 486; Carr v. Carr, | 2 Ch. Chamb. 
CORES): ae 

29. McCue v. McCue, 149 Ind. 466, 
49 NE 382; Standall v. Standall, 22 
Man. 591. 

[a] Where cruelty is alleged as 
the ground for divorce, defendant 
husband’s offer to resume cohabita- 
tion is no bar to the wife’s right to 
interim alimony. Standall v. Stan- 
dall, 22 Man. 591. 

_ Promise to furnish support see 
supra § 524. 

30. Beadleston y. Beadleston, 103 
N. Y. 402, 8 NE 735; Thrall v. Thrall, 
83 Hun 188, 31 NYS 591; Collins. v. 
Collins, 10 Hun 272 [rev on other 
grounds 71 N. Y. 269]; McArthur v. 
McArthur, 15 Man. 151. 

{a] The ecclesiastical courts (1) 
applied the rule that temporary ali- 
mony should commence at the time of 
the return of the citation (Bain v. 
Bain, 2 Add. Eccl. 253, 2 EngEccl 
293; Hamerton v. Hamerton, 1 Hagg. 
Eecel. 23, 3 EngEeccl 17; Loveden v. 
Loveden, 1 Phillim. 208, 161 Reprint 
962; Howe v. Howe, 3 Ch. Chamb. (U. 
©.) 494: saSees Harris: iva. Harris. 
Hage. Eccl. (Eng.) 351 [where it was 
ordered that alimony should com- 
mence from the return of the cita- 
tion, but that the amount of all debts 
which the wife had incurred should 
be deducted]), (2) because until then 
the wife might be considered as able 
to obtain subsistence from the credit 
of her husband (Loveden v. Loveden, 
supra). (3) But under special cir- 
cumstances it might be ordered to 
run from the issue of the process. 
Bain v. Bain, supra; Nicholson v. 
Nicholson, 31 L. J. P. & M. 165; Hay- 
ward v. Hayward, 28 L. J. P. & M. 
9. (4) Where the husband did not use 
due diligence in causing the return 
of the citation to be made, alimony 


ceases, the alimony should stop.** 
death of either party, pending the action, the right 
to temporary alimony ceases,** 
temporary alimony does not cease because the wife 
remarries pending an appeal by the husband.*® 

[§ 528] b. Delay 
Wife’s delay in prosecuting the action may *° or 


ae ae 


[§§ 524-528 


in some jurisdictions temporary alimony can be 
decreed only for future support and can commence 
only at the time of notice of an application for its 
payment,®° in others the time of allowance is in the 
disoxetion of the court, and may be made to relate 
back to the commencement of the suit?! 
commences when the order is made, unless some 
other time is designated.*” 

[§ 527] 7. Termination of Allowance—a. 
When the necessity for the allowance 


Alimony 


In 
Thus upon the 
But the right to 


in Prosecution of Suit. 


might be made to date from the com- 
mencement of the citation. Ronalds 
v. Ronalds, Li BR. 3 P: & D. 2595 (69 
Where the respondent cohabited with, 
and was supported by, the corespond- 
ent for some time after the filing 
of the petition and the service of the 
citation, the court, in allotiing ali- 
mony pendente lite, ordered that it 
should run from the date at which 
the respondent ceased to cohabit with 
the corespondent, instead of from the 
service of the citation. Holt v. Holt, 
mene lank 6ce lO seG tO. 

[b] In Canada.—(1) If plaintiff 
by the statement of claim or by con- 
current notice has asked for interim 
alimony, it will run from the date of 
the statement of claim or notice (Se- 
crest v. Secrest, 5 Alta. L. 389), (2) 
if not, from the date of the order (Se- 
crest v. Secrest, supra). (3) Unless 
the statement of claim mentions a 
specific sum by way of interim ali- 
mony, allowance will be made only 
from the date of the order, and not 
from the commencement of the ac- 
tion. McArthur v. McArthur, 15 Man. 
151, 153 (where discussing the King’s 
Bench Act, rule 601, the court said: 
“Under the former equity practice 
the plaintiff had to indorse on the 
office copy of the bill served a de- 
mand for a certain amount for each 
week or month as.interim alimony, 
giving the place where the same 
might be paid. If this notice or de- 
mand was not indorsed, the alimony 
was granted only from the date of 
the order: Peterson v. Peterson, 6 
Ont. Pr. 150. The same practice still 
prevails, in Ontario, the interim ali- 


mony being demanded with the 
writ’). 
31. Gay v., Gay, 146 Cal. 237, 79 


P 885; Swearingen v. Swearingen, 19 
Ga. 265; Russell v. Russell, 69 Me. 
wie Corbin v. Corbin, 16 Pa. Co. 


eo Allowance may be for past 
support as well as for future sup- 
port. Gay v. Gay, 146 Cal. 237, 79 P 
885 [expl Loveren y. Loveren, 100 Cal. 
AGS BOO Suis 

32. Fehl v. Fehl, 17 Pa. Dist. 331; 
Fehl v. Fehl, 34 Pa. Co, 82. 


Bee See infra this and §§ 528- 
0 P 
34. O’Hagan v. O’Hagan, 4 Iowa 


509; Gaines v. Gaines, 9 B. Mon. (Ky.) 
295, 48 AmD 425; Kellogg v. Stod- 
dard, 89 App. Div. 137, 84 NYS 1015; 
Millady v. Stein, 19 Misc. 652, 44 
NYS 408. 

35. Arment v. Arment, 154 Iowa 
573, 134 NW 616. 

86. Fowler v. Fowler, 4 AbbPr 
(N. Y.) 411; Ward v. Ward, 1 Tenn. 
Ch. 262. 

[a] Where the trial was post- 
poned at her instance, the court di- 
rected the payment of alimony, which 
had been allowed her, to be suspended 
from the date of the postponement 
until the case was tried. Rogers v. 
Rogers, 34 L. J. P. & M. 87. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


al 


§§ 528-531] 


may not *’ be ground for discontinuing an allowance 
for her support pending the action. 

Termination of Suit. 
alimony continues, in the discretion of the court, 
until the entry of the judgment or decree granting 
or denying the relief asked,** although the issues 
But it is generally 
held that the entry of judgment supersedes the order 
for temporary alimony;*° that this is so, although 
the judgment contains no provision to that ef- 
fect,*4 and although the alimony order directed 
alimony to be paid until further order of court ;#? 
and that if reasons exist for its payment pending an 
appeal, a fresh application should be made to the 
There is authority, however, to 
the effect that the order for temporary alimony is in 


[§ 529] 


were found against the wife.*® 


proper tribunal.** 


DIVORCE 


Temporary 


judgment.*§ 


trary.®? 


[§ 531] 8. 


force until the case is finally determined on ap- 


37. Peterson v. 6 Ont. 
rye 05 

fa] Where plaintiff had neglected 
to proceed to a hearing at the first 
hearing term after issue joined, it 
was held that this was no bar to her 
obtaining interim alimony, it appear- 
ing that the neglect was owing to a 
mere slip on the part of her solici- 
tor, that she had a bona fide inten- 
tion to go to a hearing, and had made 
offers to change the venue, with a 
view to enable the cause to be speed- 
ily heard. Peterson vy. Peterson, 6 
Onte er 150: 

38. Dawson v. Dawson, 37 Mo. A. 
207; Germond y. Germond, 1 Paige 
(N. Y.) 83; Heilbron v. Eeilbron, 158 
Pa. 297, 27 A 967, 38 AmSR 845; 
Wright v. Wright, 6 Tex. 29. 

[a] Verdict of adultery against 
wife.—A wife is entitled to: tempo- 
rary alimony up to a final decree, not- 
withstanding a jury upon a feigned 
issue has given a verdict of adultery 
against her. Stanford v. Stanford, 1 
Hdw. (CN. Y.) 317. 

{[b] In England (1) in a suit for 
the dissolution of a marriage on the 
ground of the wife’s adultery, if the 
case is tried by a jury and the wife 
is found guilty, alimony then ceases. 
Dunn v. Dunn, 13 P. D. 91 (where it 
was said that the court might in its 
discretion make an order for the tem- 
porary alimony to continue). (2) 
But there is authority to the effect 
that temporary alimony continues un- 
til the time for moving for a new 
trial has elapsed (Madan v. Madan, 
ST ised oie Sc) NL. 10) eC 3 )eOL,, TE the 
motion is refused, until the further 
time for appealing from such refusal 
has elapsed (Wells v. Wells, 33 L. J. 
P&M 151). +4) If the case is tried 
py the ccurt itse]Jf and the wife is 
found guilty, it has been held to 
cease when a decree nisi is _ pro- 
nounced. Wells v. Wells, 33 L. J. 
P. & M. 151. (5) It has been held. 
however, that in a suit for a nullity 
alimony continues payable after a 
decree nisi and until the decree is 
made absolute. S. v. B., 9 P. D. 80, 81 
(“the practice of the Ecclesiastical 
Court being to allot alimony pendente 
lite until the decree is pronounced de- 
claring the marriage a nullity, the 
only question in this case is what dif- 
ference is made by the statute which 
substitutes a decree nisi in the first 
instance for a decree absolute. I 
think the only effect is to postpone 
the definite final declaration of nul- 
lity until the decree absolute, and 
that therefore the alimony pendente 
lite continues until that decree is 


Peterson, 


made’). See generally Marriage [26 
Cyc 917]. 
39. Stanford y. Stanford, 1 Edw. 


AN EYES) ace 
: 40. 21 Mecaleb v. McCaleb, 169 


P 1023; Langan v. Langan, 91 Cal. 
654, 27 P 1092. 
Ga.—Osborne v. Osborne, 146 Ga. 


344, 91 SE 61; Jones v. Jones, 145 
Ga. 714, 89 SE 762. 


Mo.—Creasey v. Creasey, 175 Mo. 


A. 237, 157 SW 862; Dawson v. Daw- 
son, 37 Mo. A. 207. 

N. J.—Swallow v. Swallow, 84 N. J. 
Eq. 109, 92 A 872, 873 [cit Cyc]. 


N. Y.—Wood v. Wood, 7 Lans. 204; 


Dietz v. Dietz, 136 NYS 341, 342 [cit 
Cyc]; Thurston vy. Thurston, 136 NYS 
340, 341 [cit Cyc]; Moncrief v. Mon- 
erief, 15 AbbPr 187; Stanford v. 
Stanford, 1 Edw. 317. 


Pa.—Philadelphia v. Thiele, 10 
Phila. 205. 
Porto Rico.—Frau v. ‘Canals, 4 


Porto Rico 205. 

[a] Express provision discontinu- 
ing alimony is unnecessary. Mc- 
Caleb v. McCaleb, (Cal.) 169 P 1023. 
See also Supra § 508. 


42. Osborne v. Osborne, 146 Ga. 
344, 91 SH 61; Swallow v. Swallow, 84 
Nese chia. “LOO 92 Al TS 728 1873s fieit 
Cyc]. Bee Heilbron vy. Heilbron, 158 
Pa. 297, 27 A 967, 38 AmSR 845 (it 
is error to decree alimony “until the 
further order of the court’’). 

43. Chaffee v. Chatfee, 14 Mich. 
ve Wood v. Wood, 7 Lans. (N. Y.) 

4. ; 

44. Holleman v. Holleman, 69 Ga. 
676; State v. Second Judicial Dist. 
Ct.,-31 Mont 511, 79- Ps 183) MeNeil-v. 
McNeil, 19 Pa. Co. 93, 

[a] Reasen for rule.—‘‘Where the 
permanent alimony is realized, then 
the equities between the litigants in 
respect to setting off one against the 
other for the same time, can be ad- 
justed, and these may vary according 
to the nature of the permanent provi- 
sion, whether in money or property, 
and under all the circumstances of 
each case.” Holleman v. Holleman, 
69 Ga. 676, 678. 

45s Cal.—Langan v. Langan, 91 
Cal. 654, 27 P 1092. 

5 Jll.—Chestnut vy. Chestnut, 77 Il. 

46. 7 
Nev.—Wilde v. Wilde, 2 Nev. 306. 

N. Y.—Fauls v. Fauls,: 153 App. 
Div. 367, 138 NYS 459; Anonymous, 
15 AbbPrNS 307. But see Shepard 
v. Shepard, 99 App. Div. 308, 90 NYS 
982 (holding that the dismissal of a 
complaint for divorce, together with 
the answer of defendant, does not af- 
fect an order previously made, di- 
recting plaintiff to pay a certain 
amount as alimony, although pay- 
ment was to be made in monthly in- 
stallments, which extended the time 
of payment beyond the date of dis- 
missal). 

Pa.—Heilbron v. Heilbron, 158 Pa. 
297, 27 A 967, 38 AmMSR 845; Fehl v. 
Fehl, 34 Pa. Co. 82. 

Tex.—Williams v. Williams, 60 
TMexmOinnvAve Wissel 2OU OVW Osa LLOO). 

Eng.—Twisleton v. Twisleton, L. 
Ree. Soo Role vAWROlt, 934... | Je) BP: 
& M. 51. 

See also supra § 508. 

46. Weaver v. Weaver, 33 Ga. 172; 
Fehl v. Fehl, 34 Pa. Co. 82. 

47. KFehl v. Fehl, 17 Pa. Dist. 331; 
Fehl v. Fehl, 34 Pa. Co. 82. 

48.. Ex p. Ambrose, 72 Cal. 398, 14 


[§ 530] d. Hffect on Alimony Past Due. 
termination of an allowance for the wife’s support, 
by the death of the parties *® or the termination of 
the action,®° has been held not to affect past-due 
allowances ;°1 but there is some authority to the con- 


Conditional Allowance. 
eral rule an order for temporary alimony should not 
be conditional,®? although the rule does not seem to 


[19 0.54) 221 


peal.** So it has been held that temporary alimony 
will not continue after a dismissal,*® a discontinu- 
ance,*® or refusal to grant a new trial.‘7 
there is a judgment for the wife for divorce and 
the question of permanent alimony is reserved, tem- 
porary alimony does not cease with the entry of 


Where 


The 


As a gen- 


P 33. 

49. See supra § 527. 

50. See supra § 529. 

51. Gibson v. Patterson, 75 Ga. 
549; Barney v. Barney, 14 Iowa 189; 
Shepard v. Shepard, 99 App. Div. 308, 
90 NYS 982. 

52. Walter -v. Walter, 15 App. 
(D. C.) 333, 343 (‘the question is, 
whether, when a cause has been 
brought to a hearing on the merits, 
and an absolute decree of divorce 
has been rendered in favor of the 
husband and the wife’s counter peti- 
tion for divorce has been dismissed, 
without any reference whatever to 
alimony or arrears of alimony, and 
no provision made for the collection 
or payment of arrears of alimony, 
the wife can afterwards, and after 
the decree has passed beyond the 
power of correction in the court 
which rendered it, and beyond the 
power of review by an appellate 
tribunal on appeal, go back of that 
decree and enforce an interlocutory or 
incidental order for alimony pendente 
lite which remained partially unexe- 
cuted at the time of the rendition of 
the decree. This question we are 
compelled to answer in the negative. 
Whatever finality for certain pur- 
poses and under certain contingencies 
may inhere in the interlocutory or- 
ders of a court of equity for the pay- 
ment of alimony pendente lite in suit 
for divorce, they are after all in the 
cause in which they were rendered 
only interloctuory orders incidental 
to the cause and subject until final 
hearing to modification, revocation, 
or rescission by the same court’). 

[a] Reason for rule.—Harly au- 
thorities held that arrears could not 
be recovered in an action by the 
wife for a divorce resulting in a dis- 
missal, on the ground of the right of 
the husband to-the control of the 
wife’s property. Persons v. Persons, 
7 Humphr. (Tenn.) 183; Wright v. 
Wright, 6 Tex. 29. 

53. Patterson v. Patterson, 4 App. 
Div. 146, 38 NYS 637. See also Cope 
v. Cope, 103 Mos A. 260, 77 "SW 92 
(condition to pay fifty dollars ‘on 
demand, if necessary,” for plain- 
tiff’s benefit is void, because the 
judge alone can determine the ques- 
tion when such payment will become 
necessary); Rembert v. Rembert, 84 
S. C..9, 65 SHE 831 (the court. is not 
required, as a matter of right to de- 
fendant, on granting a wife tempo- 
rary alimony, to require of plaintiff a 
sufficient undertaking to refund in 
the event it should be adjudged, on 
final hearing on the merits, that she . 
was not entitled thereto); Ferris v. 
Ferris, 7 Ont. 496 (conditioned upon 
failure of husband to receive wife). 

[a] Consent to jury trial cannot 
be made a condition.. Patterson v. 
Patterson, 4 App. Div. 146, 38 NYS 
637; Lowenthal v. Lowenthal, 68 Hun 
366, 22 NYS 858 [disappr Sigel v. 
Sigel, 19 NYS 906, 28 AbbNCas 308]. 

{b] Leaving husband’s residence. 
—Where a wife’s only ground for a 


239 119 C. Ie) 


be inflexible.>4 


[§ 5382] 9. Amount of Allowance—a, 
As the propriety of awarding temporary ali- 
mony rests largely in the judicial discretion of the 
trial court,®®> the amount of the allowance is also 
within such diseretion,®* which is not reviewable un- 


eral. 


less abused.®? The amount allowed 
decree was cruel and inhuman treat- 
ment, consisting of her husband’s 
charges that she was unfaithful, an 
order for alimony pendente lite, on 
condition that she quit his residence, 
was improperly granted, as it leaves 
it discretionary with her whether she 
will continue to live with her hus- 
band during the pendency of the suit. 
Smith v. Smith, 92 App. Div. 442, 87 
NYS 137. 

54. Jordon v. Jordon, 175 Ala. 640, 
57 S 436 (payment of costs of a for- 
mer suit for divorce which had been 
dismissed by the wife as a pre- 
requisite to granting alimony pen- 
dente lite in a second suit on sub- 
stantially the same grounds); Phil- 
lips v. Phillips, 143 Ga. 286, 84 SEH 
581 (a provision, in an order granting 
temporary alimony that, if defendant 
would provide a reasonable separate 
home for his wife and child, and of- 
fer in good faith to support them, he 
would be relieved from alimony, was 
not an abuse of discretion); Begbie v. 
Begbie, 7 N. J. Eq. 98 (where the 
court awarded temporary alimony 
upon condition of the wife’s offer to 
return to her husband and his re- 
fusal to receive her, she having left 
him for insufficient cause). 

55. See supra § 499. 

56, Ala.—Ex p. Edwards, 183 Ala. 
G59) (620557 (5. 


Ga.—Helton v. Helton, 146 Ga. 48, 
90 SE 381. 

Ky.—Kelly v. Kelly, 179 Kye 586, 
200 SW 925. 

ra Nee ar tedy v. Westphal, 103 A 
846. 
E ates v. Weber, 189 SW 
OE 

Nebr.—Reed v. Reed, 70 Nebr. 779, 
98 NW 73. 


N. C.—Jones v. Jones, 173 N. C. 
279, 91 SE 960; Barker v. Barker, 136 
N. C. 316, 48 SE 733. 


57. Ala.—Rast v. Rast, 113 Ala. 
Sh ks PAL Bie 

Ga.—Helton vy. Helton, 146 Ga. 48, 
90 SE 381. 

Ind.—Sellers v. Sellers, 141 Ind. 


305, 40 NE 699. 
tae Nae ot v. Westphal, 103 A 

N. C.—Jones v. Jores, 173 N. C. 
279, 91 SE 960. 

ie Ga.—McGee v. McGee, 10 Ga. 
ATT. 

Ill.—Harding v: Harding, 144 Ill. 
598, 32 NE 206, 21 LRA 310. 

N. Y.—Morrell v. Morrell, 2 Barb. 
480; Leslie v. Leslie, 6 AbbPrNS 
193; Lawrence v. Lawrence, 3 Paige 
267. 

Eng.—Kempe v. Kempe, 1 Hagg. 
Eecl. 532; Otway v. Otway, 2 Phillim. 
109, 161 Reprint 1092; Cooke v. Cooke, 
2 Phillim. 40, 161 Reprint 1072. 

[a] Wife’s misconduct.—(1) The 
rule applicable to permanent alimony, 
that a less sum should be allowed 
when the wife’s misconduct has con- 
tributed to the separation (see supra 
§ 521; infra § 611), (2) is not ap- 
plicable to tempcrary alimony, since 
upon a motion for temporary ali- 
mony the court will not, as a rule, 
look into the merits further than to 
determine whether the wife’s bill is 
exhibited in good faith (Cooper v. 


Cooper, 185 Tll. 168, 56 NE 1059). 

59. Day v. Day, 15 Ida. 107, 96 P 
eon Hedrick v. Hedrick, 28 Ind. 
291. 


60. Ala.—Ex p. Edwards, 183 Ala. 
659, 62 S 775; Rast v. Rast, 1138 Ala. 


Siar 21'S, 34) 
Plant, 63 Ark. 128, 


Ark.—Plant v. 
37 SW 308; Hecht v. Hecht, 28 Ark. 
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rule, less than that allowed as permanent alimony.** 


In Gen- 


is, as a general | case.®° 
92; Bauman v. Bauman, 18 Ark. 320, 
68 AmD 171. 

Cal.—Schammel v. Schammel, 74 
Cal. 85, 15 P.364; White v. White, 73 
Cal sl05 7) Aa P3935 ; 

Colo.—Hickhoff v. EHickhoff, 29 Colo. 
295, 68 P 237, 93 AmSR 64; Cairns 
v. Cairns, 29 Colo. 260, 68 P 233, 93 
AmSR 55. 

Fla.—Arendall v. Arendall, 61 Fla. 
496, 54 S 957, 958, AnnCas1913A 662 
[eit Cyc]. . 

Ga.—Hinton v. Hinton, 117 Ga. 547, 
43 SE 983; Kendrick v. Kendrick, 105 
Ga. 38, 31 SE 115; Campbell v. Camp- 
bell, 67 Ga. 423; Collins v. Collins, 29 
Ga. 517; Swearingen v. Swearingen, 
19 Ga. 265; Methvin v. Methvin, 15 
Ga. 27, 60 AmD 664; McGee v. Mc- 
Gee, 10 Ga. 477. 

Ida.—Day v. Day, 15 Ida. 107, 96 P 
431. 

Ill.—Cooper v. Cooper, 185 Ill. 163, 
56 NE 1059; Harding vy. Harding, 144 
Wl, “d88yiece ONE 206) 2 SERAS 310); 
Ressor v. Ressor, 82 Ill. 442; Andrews 
v. Andrews, 69 Ill. 609; Plaster v. 
Plaster, 67 Ill. 93; Foote v. Foote, 
22 Ill. 425; Bergen v. Bergen, 22 Ill. 
13%: Rohmev.. Rohn, 185 cf). A. 594; 
595; Gray iv. Gray; 74 Il. A. 509; 
Umlauf v. Umlauf, 22 Ill. A. 580. 

Ind.—McCue v. McCue, 149 Ind. 466, 
49 NE 382; Sellers v. Sellers, 141 
Ind. 305, 40 NE 699; Gruhl v. Gruhl, 
123 Ind. 86, 23 NE 1101; Logan v. 
Logan, 90 Ind. 107; Corey v. Corey, 81 
Ind. 469; Buckles v. Buckles, 81 Ind. 
159; Hastes v. Hastes, 79 Ind. 363; 
Conn vy. Conn, 57 Ind. 323; Powell-v. 
Powell, 53 Ind. 513; Harrell v. Har- 
rell, 39 Ind. 185; Schlosser v. Schlos- 
ser, 29 Ind. 488; Rudman vy. Rudman, 
5 Ind. 63. 

Ky.—Campbell.v. Campbell, 50 SW 
849, 21 KyL 19; Whitsell v. Whitsell, 
8 B. Mon. 50; Saffell v. Saffell, 1 Ky. 
Op. 169. 

La.—Williamson v. Gruaz, 126 La. 
124, 52 S 240; Nissen y. Farquhar, 121 
La. 642, 46 S 679. 

Me.—Call v. Call, 65 Me. 407. 

Md.—Westphal v. Westphal, 103 A 
846; Mulhall v. Mulhall, 120 Md. 22, 
87 A 490. 

Mich.—Potts v. Potts, 68 Mich. 492, 
36 NW 240. | 

Mo.—Weber v. Weber, (A.) 189 SW 
579; Bender vy. Bender, 190 Mo. A. 
572, 176 SW 284; Dowling v. -Dowding, 
181 Mo. A. 675, 164 SW 643. 

Nebr.*—Reed vy. Reed, 70 Nebr. 779, 
98 NW 73; Small v. Small, 28 Nebr. 
843, 45 NW 248; Smith v. Smith, 19 
Nebr. 706, 28 NW 296; Shafer v. Shaf- 
er, 10 Nebr. 468, 6 NW 768. 

N. J.—Amos v. Amos, 4 N. J. Eq. 
a lara bs 

N. Y.—De Llamosas v. De Llamo- 
sas, 62 N. Y. 618; Patterson v. Patter- 
son, 4) App: Div: 7146) 38 NMS) 63.7; 
Bissell v. Bissell, 1 Barb. 430; For- 
rest v. Forrest, 18 N. Y. Super. 672; 
Brown v. Brown, 83 Mise. 597, 145 
NYS 471; Gould v. Gould, 61 Misc. 
120, 114 NYS 331; Hallock v. Hallock, 
4 HowPr 160; Burr v: Burr, 7 Hill 
207; Lynde v. Lynde, 2 Barb. Ch. 72; 
Lawrence v. Lawrence, 3 Paige 267; 
Denton v. Denton, 1 Johns. Ch. 364; 
Hammond v. Hammond, Clarke 151; 
Worden v. Worden, 3 Edw. 387. 

N. C.—Moore v. Moore, 130 N. C. 
333, 41 SH 943. 

Okl.—Fowler v. Fowler, 161 P 227. 

Pa.—Bloom v. Bloom, 17 Pa. Co. 
478; Laciar v. Laciar, 6 Pa. Co. 406; 
Beers v. Beers, 4 LancLRev 154; Wait 
v. Wait, 7 LegGaz 382, 23 PittsbLegJ 
57; Banes v. Banes, 3 Brewst. 612, 8 
Phila. 250; Ellis v. Ellis, 2 WklyNC 


While no uniform rule can be announced for the 
guidance of the court in determining the amount of 
alimony pendente lite,5® its discretion is controlled 
by the needs of the wife, the husband’s ability to 
pay, and all the circumstances of the particular 
Some cases hold that the amount should 


49. 

S. D.—Pollock y. Pollock, 7 S. D. 
331, 64 NW 165. 

Va.—Kiser v. Kiser, 108 Va. 730, 62 
SE 936. 

W. Va.—Golf v. Goff, 54 W. Va. 364, 
46 SE 177; Wass v. Wass, 42 W. Va. 
460, 26 SE 440. 

Wis.—Suniner v. Sumner, 54 Wis. 
642, 12 NW 21. 

Eng.—Sykes v. Sykes, [1897] P. 
306; Bonsor v. Bonsor, [1897] P. 77; 
Eaton v. Eaton, L. R. 2 PR. 51; Rees 
v. Rees, 3 Phillim. 387, 161 Reprint 
1361; Smith v. Smith, 2 Phillim. 152, 
161 Reprint 1105, 1° BngEcel . 2203 
Cooke v. Cooke, 2 Phillim. 40, 161 Re- 
print 1072. 

fa], Summary of circumstances.— 
“Tn fixing the amount of alimony the 
court skculd take into consideration 
the nature of the action; whether or 
not the wife has a good cause of ac- 
tion; the probable difficulty of prov- 
ing her case, and the strength of the 
ease she is likely to be required to 
meet and the probable expense of car- 
rying on the litigation. In coming 
to a conclusion as to the amount-of 
alimony, the station in life of the 
husband, his means as shown by the 
testimony, including his expenditures, 


_and his apparent condition, should be 


the criterion as to the proper amount 
necessary to give the wife suitable 
support, it being remembered that 
such suitable support is not simply 
what will supply her with the bare 
necessaries of life, but such a sum 
as will keep her in the situation and 
condition in which her husband’s 
means entitle her to live. When 
those questions are answered and the 
amount necessary to pay such ex- 
penses is ascertained, the amount of 
the allowances ceases to be entirely 
a guestion of discretion, but should 
be made commensurate with those 
needs. But the wife, while she should 
have so great an amount as is neces- 
sary to pay those expenses if the 
husband’s means will permit, is not 
to have more than that, and should 
have nothing awarded to her if she 
has means of her own Sufficient to 
carry on the action and to support 
herself.” Patterson v. Patterson, 4 
App. Div. 146, 148, 38 NYS 637. 

[b] If the wife has an income, 
but it is insufficient for her support, 
such income is to be taken into con- 
sideration in estimating the amount 
of the allowance to which she may be 


entitled. Schireman y. Schireman, 7 
Pal Covisigs 
[ec] Wife living at husband’s ex- 


pense—A wife, suing for divorce, 
who is living at the same place, un- 
der the same circumstances as be- 
fore, and at the husband’s expense, 
is not entitled to full alimony pen- 
dente lite. Dilatush v. Dilatush, 
(Wash.) 173 P 481. ) 

{d] Husband’s ability to earn 
money is an element to be consid- 
ered. Westphal v. Westphal, (Md.) 
103 A 846; McCaddin v. McCaddin, 
116 Md. 567, 82 A 554; Fowler vy. Fow- 
ler), (OKl,) 161 Pi227, 

[el] In Louisiana (1) the wife may 
be allowed a lump sum in final judg- 
ment for her maintenance during the 
litigation from the time of judicial 
demand. Meunier v. Thibodeaux, 138 
La. 393, 70 S 337; Jackson v. Burns, 
116 La. 695. 41 S 40. But see Hurry 
v. Hurry. 138 La. 391, 70 S 337 (con- 
struing Civ. Code arts 148, 160). (2) 
The sum allowed must be “propor- 
tioned to the means of her husband.” 
Meunier v. Thibodeaux, 138 La, 393, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


band’s income). 


§§ 532-533] 


be limited to the wife’s actual wants during the 
pendency of the suit,°t but it has been said that 
more than her mere wants may be provided for,®? 
although the amount allowed should be moderate,®? 
and should not be so large as to place her in a bet- 
ter position than she was in before the suit was 
Some cases even say that the allow- 
ance should be sufficient to furnish the wife with 
means to support herself comfortably pending the 
litigation in accordance with the station of life to 
which she was accustomed prior to the ecommence- 
Consideration also should be given 
to any circumstances increasing the wife’s expenses 
during the progress of the suit beyond that which 
they would ordinarily be,°® and the allowance should 
also include court costs, reasonable attorney’s fees, 
and necessary expenses to enable the wife to con- 
duct her case in an efficient manner.®* 
of the wife to support pending suit embraces a pro- 
vision for the maintenance of herself and such chil- 
dren as are dependent upon her,®® including the ex- 
pense of an ordinary education for such children,*® 
and something, however small, to spend on them to 


instituted.® 


ment thereof.% 


10 S337. 

61. McGee v. McGee, 10 Ga. 477; 
Streitwolf v. Streitwolf, 58 N. J. Ea. 
570, 41 A 876, 43 A 683, 78 AmSR 
630, 45 LRA 842; Leslie v. Leslie, 6 
AbbPrNS (N. Y.) 193; Germond v. 
Germond, 4 Paige (N. Y.) 643; Law- 
rence v. Lawrence, 3 Paige (N. Y.) 
267; Wilson v. Wilson, 2 Hagg. Cons. 
203, 161 Reprint 716. 

[a] Beason for rule.—‘‘As a gen- 
eral rule, to guard against any abuse 
of the privilege of the wife to obtain 
a temporary support pending a suit 
for a divorce or Separation, and to 
prevent the bringing of improper 
suits for the mere purpose of ob- 
taining a support during a protracted 
litigation, the temporary alimony 
must be limited to the actual wants 
of the wife, until the termination 
of the suit in her favor establishes 
the fact that she has been abused and 
is entitled to a more liberal allow- 
ance.” Germond v. Germond, 4 Paige 
(N. Y.) 648, 645. See also Leslie v. 
Leslie, 6 AbbPrNS (N. Y.) 1938, 199 
(the rule as laid down by Chancellor 
Walworth in Germond v. Germond, 4 
Paige (N. Y.) 6438, was approved. 
Daly, J., said: “Alimony, during the 
suit, [should be confined] to the 
actual wants of the wife, wholly un- 
influenced by the fact that the plain- 
tiff is affluent. ... This is the only 
safe rule to follow, to preclude the 
possibility of a husband’s means be- 
ing used by the wife, in abuse... of 
her privilege to obtain temporary ali- 
mony, while it sufficiently carries out 
the presumption of innocence ‘by 
awarding her sufficient to provide for 
her actual wants.” Barrett, J., how- 
ever, in an opinion delivered in this 
same case, differed as to the limita- 
tion of the amount to the “actual 
wants” of the wife, saying that the 
general rule as stated by the learned 
chancellor could not be construed to 
limit the ‘actual wants” of the wife, 
in all cases and under all circum- 
stances, to what could be supplied by 
any particular sum, maintaining that 
the “actual wants” of the wife should 
be construed to be her wants in view 
of the nature of the husband’s means, 
the situation of the parties in so- 
ciety, and the amount of the hus- 


62. Leslie v. Leslie, 6 AbbPrNS 
(N. Y.) 193. But see New York cases 
supra text and note 61. 

63. Amos Ve Annas 4 tUNw ed ege 
171. See also Morrell v. Morrell, 2 
Barb. (N. Y.) 480, 483 (“before final 
decree, the court should interfere 
with the husband’s property with 
great caution, and deal it out to the 
wife much more sparingly than it 
would be proper to do after the ter- 

[19 C. J.—15] 
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taining children 


The right 


mination, of the suit’’). 

[a] No oppression of husband 
should be countenanced. Amos v. 
Amos, 4 N. J. Eq. 171. 

64. -Sharon v. Sharon, 75 Cal. 1, 16 
P 345; Dilatush v. Dilatush, (Wash. 
mee Pe 431; George v. George, L. R. 1 

. 55 

[a] Allowance to wife during mar- 
riage.—lf the husband during the 
marriage has been paying the wife a 
certain amount for her support, it 
seems that the court should not, as a 
rule, award a larger sum, Sharon v. 
Sharon, 75 Cal. 1, 16 P 345. 

65. Day v. Day, 15 Ida. 107, 96,.P 
431; Cooper v. Cooper, 85 Ill. A. 575 
[aff 185 Ill. 168, 56 NE 1059]; Gould 
v. Gould, 61 Misc. 120, 114 NYS 331; 
Leslie v. Leslie, 6 AbbPrNS (N. Y.) 
193; Lynde v. Lynde, 4 Sandf. Ch. 
GNEY Ye) S8%8>i [afiz 2.2 Barb=, Chic72i1; 
Sykes v. Sykes, [1897] P. 306; Powell 
v. Powell, L. R. 3 P. 186. 

[a] Wealth and social standing 
considered. — In determining the 
amount of allowance the court should 
take into consideration the wealth 
and social standing of the parties, 
their manner of living, the present 
available means of the wife, the abil- 
ity and income of the husband, her 
health and probable needs while the 
suit is pending, as well as all other 
circumstances which may aid the 
court in determining the amount nec- 
essary to maintain the wife during 
the suit, according to her former 
manner of living. Day v. Day, 15 Ida. 
LOW G sees als 

[b] Where marriage kept secret.— 
On the trial the evidence showed 
that the marriage had been kept sec- 
ret, and that defendant had agreed 
to pay plaintiff five hundred dollars 
per month for her support until the 
marriage should be publicly acknowl- 
edged. It was held that an allow- 
ance to the wife of an equal amount 
per month, as temporary alimony, 
was reasonable, and that the allow- 
ance of a greater Sum was an abuse 
of discretion. Sharon v. Sharon, 75 
Cale 1 64P4345; 

[ec] he amount should be suf- 
ficient for the decent support and 
maintenance of the wife and child, 
proportioned to the means of the 
Pe ona Nissen v. Farquhar, 121 La. 

642, 46 S 679. 

[da] The amount should be ade- 
quate to maintain the wife until the 
determination of the suit, and should 
be governed by her needs. Day v. 
Day, 15 Ida. 107, 96 PB 431. 

66. Bauman y. Bauman, 18 Ark. 
320, 68 AmD 171; Cairns v. Cairns, 29 
Colo: /260, “68 P. 233, 93 AmSR 55; 
Moore v. Moore, 130 N. C. 333, 41 SH 
943. 


19 C.J.) 228 


satisfy her motherly love,’° but will not be extended 
against the opposition or without the acquiescence 
of the husband to include the professional training 
of a grown son in the wife’s custody; nor will the 
court ordinarily compel the husband to pay his wife 
‘anything for the support and maintenance of a 
child, where the husband is willing to take the child 
and the wife retains it against his consent and 
protest,’? or for the expense of educating and main- 


by a former marriage.*? 


The institution of vexatious suits by the wife 
against her husband is a ground for allotting ali- 
mony pendente lite at less than the usual rate.7+ 

[§ 533] b. Adequacy or 
though no uniform rule, as we have seen, can be 
stated as to the amount of temporary alimony, 
because each case must be decided on its own par- 
ticular facts,” yet in England, and in some of the 
states, it has been attempted to establish a fixed 
proportion of the income of the husband or the 
joint incomes of the husband and wife to be paid 
the wife for her support 
but such proportion is subject to variation with 


Excessiveness. Al- 


pending the litigation ;7° 

67. Gundry v. Gundry, 11 Okl. 423, 
68 P 509. See also infra §§ 537-564. 

6s. U. S.—lLeak v. Leak, 156 Fed. 
474, 84 CCA 284. 

Ky.—Kelly v. Kelly, 179 Ky. 586, 
200 SW 925. 

La.—Nissen y. Farquhar, 121 La. 
642, 46 S 679. 

Mo.—Bender v. Bender, 190 Mo. A. 
572, 176 SW 284. 

N. J.—Streitwolf v. Streitwolf, 58 
N. J. Hq. 570,-43 A. 904, 45 LRA 

69. Streitwolf v. Streitwolf, 58 

43 A 904, 45 LRA 


842. 

70. Kelly v. Kelly, 179 Ky. 586, 200 
SW 925. 

71. Streitwolf v. Streitwolf, 58 
ae de, Ha. 5:40, 943) 5AL 9045545 TRA 
a Bloom v. Bloom, 17 Pa. Co.. 
( 

73. Grafton v. Grafton, 27 L. T. 
Rep. N. S. 768. 


74. Poke wstt v. Hakewill, 30 L. J. 
& M. 25 

75. ee supra § 532. 

76. . Brisco) Vv. Briseo, 2.) Hare. 
Const. 199, 161 Reprint 714; Hawkes 
v. Hawkes, 1 Hagg. Eccl. 526, 3 Eng 
Eccl 230; Harris v. Harris, 1 Hage. 
Eccl. 351, 3 EngHccl 153; Hayward vy. 
Hayward, 28 L. J. P. & M. 9; Rees 
v. Rees, 3 Phillim. 387, 161 Reprint 
1361, 1 EngEccl 418. See also Hurry 
v. Hurry, 138 La. 391,°70 S 337 (con- 
struing Civ. Code arts 148, 160); 
Williams v. Williams, 29 Wis. 517 
(holding that, where the wife has no 
income of her own, the general rule 
is to follow a former rule obtaining 
in the English courts). 

[a] One eighth of income.—Butler 
v. Butler, Milw. 629. 

[b] One fifth of income.—(1) 
Harding v. Harding, 144 Ill. 588, 32 
NE 206, 21 LRA 310; Kettlewell -v. 
Kettlewell, [1898] P. 138; oe 
Va Constable Ley shez: ay) sailiz(e 
Hawkes v. Hawkes, 1 Hage. Fook 526; 
Powell v. Powell, L. R. 3 P. & D. 186. 
See also Williams vy. Williams, 29 
Wis. 517 (‘this rule has reference 
only to the allowance for the sup- 
port of the wife, and dces not in- 
clude the support of children or the 
expenses of the action. If the hus- 
band be of sufficient ability, the al- 
lowance should be such as to en- 
able the wife to live comfortably; 
and if his estate is large, she should 
be furnished with means to live in 
something like the style and manner 
to which she has been accustomed. 
This is more especially the rule in 
cases where... it appears that the 
health of the wife is impaired, and 
the breach of the marriage contract 
by the husband has been judicially 


224 [19C.J.] 


the circumstances of the parties and of the par- 
Thus it has been held that the status 
of the parties*® and the vexatious nature of the 
suit 7? will be considered in varying such proportion, 
but that marital delinquency does not affect it.°° 


ticular case.77 


determined. Yet we apprehend that 
the cases are few in which the cir- 
cuit courts will be justified in allow- 
ing a larger proportion of the hus- 
band’s income for the support of the 
wife, pendente lite, than that above 
indicated. Certainly, in a large ma- 
jority of the reported cases which 
have come under our observation, and 
in which temporary alimony has been 
allowed, that proportion has been rec- 
ognized or acted upon as the correct 
rule’). (2) The fact that a husband 
had to maintain several children, the 
issue of a former marriage, was held 
to be no ground for allotting less 
than one fifth of his income. Hill v. 
Hill, 33 L. J. P. & M. 104; Grafton v. 
Grafton) 27 Lal at Rep. N.S.) 768: 
(3) When the husband’s income is 
large, less than one fifth may be al- 
lowed, the practice being not to re- 
gard the proportion so much as to fix 
a sum which appears to be adequate, 
having regard to the wife’s position 
in life and her necessities. Sykes v. 
Sykes, [1897] P. 306. 

[ce] One fourth of income.—Fin- 
lay v. Finlay, Milw. 575. 

{d] One third of income.—Razor 
v. Razor, 149 Ill. 621, 36 NE 963. See 
also Hurry v. Hurry, 138 La. 391, 70 
S 337 (construing Civ. Code arts 148, 
160). But see Gould v. Gould, 61 
MISCReE2 0; SL 2a eta NYSP 380 (eun= 
doubtedly the rule, as many times an- 
nounced, is that the court is not to 
limit the award of alimony to what 
is adequate to the wife’s bare sub- 
sistence. The wife is to be main- 
tained in a manner fitting to her sta- 
tion in life; and for this purpose the 
alimony may sometimes be one-third 
or even one-half of the husband’s in- 
come, if that result is reasonably nec- 


essary. The expressions ‘station in 
life,’ ‘social position,’ ‘rank in the 
community,’ or similar phrases, when 


used in the opinions of the court upon 
this subject, however, are all found 
to relate to the distinction which is 
reasonably made between the living 
expenses of people in humble pe- 
cuniary circumstances and_ those 
whose incomes justify a scale of liv- 
ing not hampered by the same mone- 
tary restrictions; but in every case 
of the kind, the largest incomes con- 
sidered by the court were such as 
could well be applied, in whole, for 
the support of a family according to 
the usual scale of living. No rule 
has ever been adopted by the courts 
that a wife is entitled to one-third 
of her husband’s income, irrespective 
of that income’s relation to reason- 
able expenditures hy the person who 
possesses it; and in the case of an in- 
come which is many times excessive 
of all reasonable needs for the main- 
tenance of a family in lavish abund- 
ance, the principles of apportionment 
for the wife’s support, which have 
betn applied to cases of ordinary liv- 
ing incomes, have no real cogency’”’). 
fe] One half of income of com- 
munity property.—It is abuse of dis- 
_cretion, unless a strong prima facie 
case is made, to allow one half of 
the income of.the community prop- 


erty as alimony pendente lite. Bohan 
ae Bohan, (Tex. Civ. A.) 56 SW 
77. Rosenberger v. Rosenberger, 


150 Ky. 803, 150 SW 1023: Wilson v. 
Wuuson, 2268 lu. 4 Repno Nn. *Ss oes 
See Harding v. Harding, 144 Ill. 588, 
32 NE 206, 21 LRA 310 (the amount 
varies from a sum sufficient to meet 
the actual wants of the wife to a 
third and even a half of the income 
of the husband); Finlay v. Finlay, 
Milw. 575 (where as much as one 
fourth of the joint income was al- 
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lotted, it appearing that the neces- 
sities of the wife and her claim upon 
the husband’s estate were great). 

78. Hooper v. Hooper, 30 L. J 
& M. 49. 

fa] Thus where the parties were 
secretly married, and the husband 
had agreed to allow the wife a cer- 
tain amount per month until the mar- 
riage was announced, it was an abuse 
of discretion to allow her a greater 
sum as alimony pendente lite. Sharon 
v. Sharon, 75 Cal. 1, 16 P 345. 

79. Hakewill v. Hakewill, 30 ited. 
P. & M. 254. 

80. Crampton v. Crampton, 32 L. 
J. Py & M42. 

81. Cal.—Gay v. Gay, 146 Cal. 237, 
79 P 885; Baker v. Baker, 136 Cal. 
302, 68 P 971. 

Colo.—Hickhoff v. Eickhoff, 29 Colo. 
295, 68 P 237, 98 AmSR 64. 
eee C.—Sparks v. Sparks, 25 App. 


Ga.—Collins v. Collins, 94 Ga. 490, 
19 SH 823. 

Wee ae v. Day, 15 Ida. 107, 96 P 

I1l.—Cooper v. Cooper, 185 Ill. 168, 
56 NE 1059; Harding v. Harding, 144 
Tll. 588, 32 NE 206; 21 LRA 310; Um- 
lauf v. Umlauf, 22 Ill. A. 580. 

Ind.—Sellers v. Sellers, 141 Ind. 
305, 40 NE 699. 

Iowa.—Day v. Day, 84 Iowa 221, 50 
NW 979; Maben y. Maben, 67 Iowa 
284, 25 NW 244, : 

Ky.—Kelly v. Kelly, 179 Ky. 586, 
200 SW 925; Cravens v. Cravens, 4 
pas 435; Brown v. Brown, 16 Kyl 

ss 


La.—Ghisalberti v. Calamari, 143 
La. 507, 78 S 751. 
Md.—Mulhall v. Mulhall, 120 Md. 


22, 87 A 490. 

Mich.—Potts v. Potts, 68 Mich. 492, 
36 NW 240. 

Mo.—Stark v. Stark, 115 Mo. A. 436, 
hia 413; Grove v. Grove, 79 Mo. A. 
142. 

Mont.—Finkelstein v. Finkelstein, 

14 Mont. 1, 34 P 1090. 
Sane J.—Finn vy. Finn, 26 N. J. Hq. 
. N. Y.—Bressette v. Bressette, 95 
App. Div. 167, 88 NYS 580; Brown v. 
Brown, 83 Mise. 597, 145 NYS 471; 
Gould v. Gould, 61 Mise. 120, 114 
NYS 331. 

N. C.—Moore v. Moore, 130 N. C. 
333, 41 SH) 943; 

Pa.—Turkes v. Turkes, 4 Kulp 221. 

Va.—Craig v. Craig, 118 Va. 294, 
87 SE 781. 

Wash.—Taylor v, Taylor, 59 Wash. 
306, 109 P 1019. 

fal “The law has laia down no 
exact proportion. It sometimes gives 
a third, sometimes a moiety. The ob- 
ject to which the attention of the 
Court is directed, and at which it 
aims, is to secure to a wife, by a 
suitable provision, a certain and com- 
fortable maintenance.” Ricketts v. 
Ricketts, 4 Gill (Md.) 105, 109 [quot 
Westphal v. Westphal, (Md.) 103 A 
846, 848]. 

82. See cases infra this note. 

[a] Thus (1) where, in an action 
brought in Colorado, the wife, who 
lived in Canada, in her defense is re- 
quired to expend sixty dollars in tak- 
ing depositions, an allowance of forty 
dollars as temporary alimony is en- 
tirely inadequate. Cairns v. Cairns, 
29 Colo. 260, 68 (P§ 233) nose eAnis bs 
55. (2) Where plaintiff wife is with- 
out means, and defendant is worth 
three thousand dollars or three thou- 
sand five hundred dollars. and there 
is evidence that one hundred dollars 
is a reasonable attorney fee in the 
ease, a decree for fifty dollars alimo- 
ny pendente lite should be doubled, 
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[§ 533. 


The American courts have generally made allow- 
ances without effort to determine any fixed propor- 
tion of the husband’s property and income.*+ 
erence is made in the notes to cases where amounts 
were held to be inadequate,®? not excessive,** or 


Ref- 


and a decree for twenty-five dollars 


'attorney fee should be bee pre tag a 


Grove v. Grove, 79 Mo. 

{b] $135 per month.—Kelly v. 
Kelly, 179 Ky. 586, 200 SW 925 (hus- 
band worth one hundred and twenty- 
five thousand dollars, with income of 
thirty thousand dollars). 

{c] $100 per month.—Day v. Day, 
15 Ida. 107, 96 P 431 (husband worth 
six hundred thousand dollars, with 
an annual inecme of not less than 
sixteen thousand six hundred dol- 
lars). 

83. [a] $4000.—Moore v. Moore, 
130 N. C. 333, 41 SE 943 (husband 
worth from eighty thousand to one 
hundred thousand dollars, with an 
annual income of from eight thousand 
to ten thousand dollars). 

{b] $100.—Stark vy. Stark, 115 Mo. 
A. 436, 91 SW 413 (husband worth 
hundred dollars, wife 
owning separate estate amounting to 
eight hundred dollars). 

[ce] $700 per annum-—Cravens v. 
Cravens, 4 Bush (Ky.) 435 (husband 
having an annual income not exceed- 
ing one thousand dollars). 

[d] $600 per year.—Finn v. Finn, 
26 N. J. Eq. 290 (where the circum- 
stanees showed that the husband was 
amply able to pay it). 

{e] $160 per annum.—Brown v. 
Brown, 16 KyL 317 (no matter how 
poor the husband might be). 

{f] $6C0 per month, etc.—Cooper 
v. Cooper, 185 Ill. 168, 56 NE 1059 
(where wife had received a monthly 
allowance averaging nine hundred 
and fifty dollars, etc.). 

{g] $250 per month.—Day v. Day, 
12 Ida. 556, 86 P 431, 10 AnnCas 260 
(husband worth six hundred thou- 
sand dollars, with an annual income 
of not less than sixteen thousand 
six hundred dollars). 

{h] $200 per month.—Harding v. 
Harding, 144 Ill. 588, 32 NE 206, 21 
LRA 310 (Wrere husband had an an- 
nuat income in excess of thirty thou- 
sand dollars, and the wife an annual 
income of about one thousand). 

{i] $100 per month.—Hardy v. 
Hardy, 3 Silv. Sup. 116, 6 NYS 300 
(where husband’s income was five 
thousand dollars per annum, although 
his debts amounted to forty-five hun- 
dred dollars). 

tj] $75 .per month.—Morick v. 
Morick, (Mo. A.) 196 SW 1029 (hus- 
band worth twenty-three thousand 
dollars). 

{k] $60 per month.—Libbe  v. 
Libbe, 166 Mo. A. 240, 148 SW 460 
(where husband was a prosperous 
business man, enjoying a good in- 
Gris 

$50 per month.—Hickhoff v- 
Bibbhott 29 Colo: 4295.68 -P 237). 98 
AmSR 64 (husband worth fifty thou- 
sand dollars); Cignoni v. Cignoni, 139 
La. 978, 72 S 707 (where husband’s. 
income was two hundred and fifty 
dollars per month). 

[m] $380 per month.—Simpson v. 
Simpson, 91 Iowa 235, 59 NW 22 (hus- 
band worth twelve thousand dollars) ; 
Pemberton v. Pemberton, 169 Ky. 476, 
184 SW 378 (where wife is without 
means of support); Azar v. Khalid, 
141'Tha. 949, 76S 159 (husband having 
an income of sixty dollars. per 
month); Finklestein v. Finklestein, 14 
Mont. i 34 P 1090 (where husband 
was conducting a large business). 

{n] $25 per month.—Cowan v. 
Cowan, 10 Colo. 540, 16 P 215 (hus- 
band worth twenty-two thousand dol- 
lars); Culpepper v Culpepper, 98 Ga. 
304, 55 SE 443 (where the husband 
had no property and could not pro- 
cure employment); Collins vy. Collins, 
29 Ga. 517 (husband worth twelve 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 533-535] 


excessive.®* 


[§ 534] 10. Modification of Allowance. 
eourt may in its discretion increase or diminish an 
allowance for temporary alimony from time to time 
as the circumstances of the case may require,®® 
and this is true notwithstanding the order was based 
on an agreement of the parties;*® and the fact that 
the husband is in contempt, by reason of failure to 
pay alimony past due, is no reason for refusing a 
The revision may be 
made upon the application of either party, whether 


reduction otherwise proper.*? 


thousand dollars); Mix v. Mix, 1 
Johns. Ch. (N. Y.) 108 (husband with 
income of seventy dollars per month). 

[o] $20 per month.—McGee v. 
McGee, 10 Ga. 477 (husband worth 
four thousand dollars); Small v. 
Small, 42 Iowa 111 (husband owning 
property and realizing an income); 
Pearce v. Pearce, 11 KyL 485 (where 
husband earnead one hundred and fifty 
dollars per month). 

[p] $15 per month, etc.—Melvin v. 
Melvin, 129 Ga. 42, 58 SE 474 (where 
husband was worth ten thousand dol- 
lars, and a good business man, re- 
ceiving an annual income of one thou- 
sand dollars). 

fa] $12 per month.—Collins v. 
Collins, 94 Ga. 490, 19 SE 833 (hus- 
band worth eleven hundred dollars). 

[r] $10 per month.—Hayden v. 
Hayden, 167 Ky. 569, 180 SW 961 (for 
support of wife and children). 

{s] $75 per week.—Westphal v. 
Westphal, (Md.) 103 A 846 (for wife 
and four minor children, husband 
worth two hundred and twenty-six 
thousand dollars and able to earn 
money). 

{t] $35 per week.—Llamosas_v. 
Llamosas, 4 Thomps. & C, (N. Y.) 
574 (husband worth about seven 
thousand dollars). 

{u] $19 per week.—Foss v. Foss, 
100 Ill. 576 (husband worth forty-five 
thousand dollars). 

{v] $15 per week.—Boesenberg v. 
Boesenberg, 50 App. Div. 622 mem, 63 
NYS 770 (where husband’s income 
did not exceed one hundred dollars 
per month). 

{w] $12 per week.—Weigand v. 
Weigand, 103 App. Div. 42, 92 NYS 
679 (where husband earned from 
twenty to fifty dollars per week). 

[x] $10 per week.—Umlauf v. Um- 
lauf, 22 Ill. A. 580 (husband worth 
five thousand dollars and engaged in 
business). 

{[y] $8 per week.—Potts v. Potts, 
68 Mich. 492, 86 NW 240 (husband 
worth twenty thousand dollars). 

[z] $4 per week.—Sellers v. Sel- 
lers, 141 Ind. 305, 40 NE 699 (al- 
though wife owned real property in 
another state valued at twelve hun- 
dred dollars). 

faa] $3 per week.—Ruetton v. 
Ruetton, 42 Pa. Co. 592 (where hus- 
band earned twelve dollars a week). 

[bb] $2 per week.—Walling v. 
Walling, 16 N. J. Eq. 389 (husband 
worth not to excced thirty-five hun- 
dred dollars, having not more than 
two hundred dollars income and no 
trade or business). 

[cc] £300 per annum.—Smith vy. 
Smith, 2 Phillim. 152, 161 Reprint 
1105 (where husband had an annual 
income of £1,500, and the wife had 
an income of £300). ‘ 

{dd] £75 per annum.—Harris v. 
Harris, 1 Hagg. Eccl. 351 (where hus- 
band’s income was £250 per annum). 

[ee] £50 per annum.—Brown v. 
Brown, 1 Hagg. Heel. 523 (where hus- 
band had an income of £140). 

84 [a] $300.—Baker v. Baker, 
136 Cal. 302, 68 P 971 (husband worth 
four hundred and seventy dollars). 

[b] $225.—Stark vy. Stark, 115 Mo. 
A. 436, 91 SW 413 (husband -worth 
thirty-nine hundred dollars, wife 
owning separate estate amounting to 
eight hundred dollars), 


A 


DIVORCE 


[19 C.J.] 225 


plaintiff or defendant,’* although it has been held 


The 


[§ 535] 11. 


{c] $175 per month.—Hardy v. 
Hardy, 3 Silv. Sup. 116, 6 NYS 3800 
(where wifc was not wholly blame- 
less, and husband’s income was five 
thousand dollars per annum, but his 
debts amounted to forty-five hun- 
dred dollars, in part caused by his 
wife’s extravagance, etc.). 

{d] $40 per month.—Gardner v. 
Gardner, 54 Ga. 560 (where husband’s 
estate was small and he had support- 
ed and educated their only child until 
she was twenty-one years of age). 

[e] $30 per month.—Arnold v. Ar- 
nold, 141 Ga. 158, 80 SE 652 (husband 
a carpenter, worth only four hundred 
and twenty dollars). 

[ft] $25 per month.—Culpepper v. 
Culpepper, 98 Ga. 304, 25 SE 448. 

[ge] $25 per week.—Boesenberg v. 
Boesenberg, 50 App. Div. 622 mem, 63 
NYS 770 (where husband’s income did 
not exceed one hundred dollars per 


[h] $15 per week.—Standall v. 
Standall, 22 Man. 591 (husband hay- 
ing no income except daily wages as 
tailor, and also being a judgment 
debtor to the amount of one thou- 
sand dollars). 

85. Ala.—Ford v. Ford, 78 S 873; 
Ex p. Edwards, 183 Ala. 659, 62 S 
775; Brindley v. Brindley, 121 Ala. 
AANA TOW Se oes 

Ark.—Kurtz v. Kurtz, 38 Ark. 119. 

Colo.—Rotge v. Rotge, 171 P 360. 

Ga.—Osborne v. Osborne, 146 Ga. 
344, 91 SE 61; Jones v. Jones, 145 Ga. 
714, 89 SE 762; Waters v. Waters, 138 
Ga, 805, 76 SE 48; Sumner v. Sumner, 
118 Ga. 408, 45 SE 315; Gordon v. 
Gordon, 111 Ga 844, 36 SH 296; Mc- 
Gee v. McGee, 10 Ga. 477. 

Ill.—Stillman v. Stillman, 99 Ill. 
196, 39 AmR 21; Case v. Case, 205 Ill. 
A. 507; Kingman v. Kingman, 200 Ill. 
A. 338; Umlauf v. Umlauf, 22 Ill. A. 
580; Raymond v. Raymond, 138 Ill. A. 
189. 

Iowa.—Mengel v. Mengel, 157 Iowa 
630, 1388 NW 495. 

Ky.—Kelly v. Kelly, 179 Ky. 586, 
200 SW 925; Morrison v. Morrison, 
10 KyL 683. j 

Mo.—Waters v. Waters, 49 Mo. 385; 
Weber v. Weber, (A.) 189 SW 579. 

Nebr.—Atkins y. Atkins, 13 Nebr. 
271, 13-NW. 285, 

Nev.—Kapp v. Seventh Judicial 
Dist. Ct., 31 Nev. 444, 103 P 235. 

N. J—Amos v. Amos, 4 N. J. Eq. 
171; Richmond v. Richmond, 2 N. J. 
Eq. 90; Mackin v. Mackin, 10 N. J. L. 
Ais ee 

N. Y.—Simonds v. Simonds, 57 Hun 
290, 10 NYS 606; Forrest v. Forrest, 
18 N. Y. Super. 672; Sigel v. Sigel, 19 
NYS 906, 28 AbbNCas 308; Leslie v. 
Leslie, 11 AbkePrNS 311. 

Oh.—King v. King, 38 Oh. St. 370. 

Pa.—Com,. v. Herbert, 7 LackLegN 
14. 

S. C—Smith v. Smith, 51 S. C. 379, 
29 SE 227. 

Vt.—Nary v. Braley, 41 Vt. 180. 

Wash.—Ruge v. Ruge, 97 Wash. 51, 
165 P 1068, LRA1917F 721; Gust v. 
Gust, 70 Wash. 695, 127 P 292. 

Wis.—Moe v. Moe, 39 Wis. 308: 
Williams v. Williams, 29 Wis. 517. 

Eng.—Cox v. Cox, 3 Add. Eccl. 276, 
2 EngEccl 531. 

“The court has the same power to 
modify its order with respect to tem- 
porary alimony that it has to make 


that an order made on condition of a speedy trial 
should not be modified at the request of the party 
causing the delay.*® 
court to modify an order granting temporary ali- 
mony may not be confined to cases where there has 
been a change in the condition of the parties since 
the granting of the order.°° 


Further, the authority of the 


Vacation of Order of Allowance. 


Since the allowance of temporary alimony rests in 
the discretion of the court,®' it may be vacated or 


any other appropriate order in a case 
pending in court.’ Ruge v. Ruge, 97 
age: 51, 55, 165-P-10638, LDRADIIITE 


[a] Where an allowance was so 
small as to indicate poverty of de- 
fendant, an additional allowance will 
not be granted after ‘trial on -the 
ground that a new triai would be nec- 
essary, unless it is shown that de- 
fendant’s circumstances have im- 
proved. | Kittle v. Kittle, 8 Daly 
(INST Y a) eae 

{b] That the husband has lost his 
position has been held to be not a 
ground for the reduction of tempo- 
rary alimony, although it was said 
that it might be a good defense to 
any attempt by the wife to enforce 
payment by contempt proceedings. 
Kunze v. Kunze, 538 NYS 938, 5 NY 
AnnCas 8. 

{[c] Wife. maintaining herself by 
prosecution.—The court refused to 
rescind an order for alimony pen- 
dente lite on an allegation, supported 
by affidavits, that the wife was main- 
taining herself by prostitution, the 
wife in her affidavit denying the truth 
of the allegation, and the charge of 
prostitution being the main question 
in, the ‘suit. Patch v.;Patch,533 LS. 
PP. & M. 27, 

{d] An appellate court (1) should 
not increase the allowance made by 
the court below where it is doubtful 
whether the husband is in a condi- 
tion. to pay more than has already 
been ordered. Grant v. Grant, 5 S. D. 
17, 57 NW 1130. (2) The judgment 
cannot be altered in consequence of 
ex parte allegations contained in the 
brief of counsel. If defendant’s in- 
come has been reduced since the trial 
of the rule, he may find relief by ap- 
plying for a reduction thereof, but 
that must be done in a court of orig- 
inal jurisdiction. Cignoni v. Cignoni, 
139 La. 978, 72 S 707. (3) Jurisdic- 
tion of appellate court to grant tem- 
porary alimony see infra § 643. 

Proceedings for modification see 
infra § 747. 

86.. Pryor v. Pryor, 88 Ark. 302, 
114 SW 700, 129 AmSR 102; Jennison 
vy. Jennison, 136 Ga. 202, 71 SE 244, 
AnnCas1912C 441; Aldrich v. Ald- 
rich, 166 Mich. 248, 131 NW _ 542; 
Camp v. Camp, 158 Mich. 221, 122 NW 
521; Warren v. Warren, 116 Minn. 
458, 133 NW 1009. 

87. Kingman v. Kingman, 200 Ill. 
A. 338. 

gs. Amos v. Amos, 4 N. J. Eq. 
171; Reynolds v. Reynolds, 169 App. 
Div. 917 mem, 153 NYS 680. 

[a] In New York an application 
for modification of an order direct- 
ing the payment of alimony pendente 
lite should be referred to the justice 
who signed it. Newell v. Newell, 27 
Mise. 117, 57 NYS 403. 

89. Brown v. Brown, 109 NYS 637. 

90. Osborne v. Osborne, 146 Ga. 
344, 91 SE 61; Jennison y. Jennison, 
136 Ga. 202, 71 SE 244, AnnCas1912C 
441. But see Sumner y. Sumner, 123 
Ga. 118, 50 SE 1013 (holding that, 
after an order granting temporary 
alimony and attorney’s fees has been 
duly passed, the court is without ju- 
risdiction, save on the change of cir- 


cumstances, to revise it or set it 
aside). 
91. See supra § 499, 
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set aside for the wife’s misconduct,®? although 
passed on consent of the parties;°* or it may be 
vacated for any other sufficient cause.%* 
order for alimony pendente lite will not be vacated 
on motion of a defendant who has left the jurisdic- 
tion to escape payment thereof,®® although no formal 
order adjudicating him guilty of contempt in not 
paying the alimony was entered.°® 
of the order does not entitle the husband to recover 
amounts previously paid thereunder,®* or to have 
such amounts eredited on a judgment for permanent 


alimony.°® The applicant must 
laches.°9 <A final 
istence of a valid marriage does 


annul a valid order for temporary ahmony.? 
the application the court will not inquire into the 


merits of the main action.? 


[§ 536] 


92. Kilpatrick v. Peo., (Colo.) 170 
Papo. 900 [cite Cyc]. sennison Vv. 
Jennison, 136 Ga. 202, 71 SE 244, 


AnnCasl19i2C 441; Goldsmith v. Gold- 
smith, 6 Mich. 285; Poss v. Poss, 164 
ADD Diva cilo.t 4 OPIN iS ees Ue 
see Stork v. Stork, 11 Phila. (Pa.) 324, 
2 WklyNC 336 (holding that the 
wife’s misconduct does not justify 
the revocation of an order for tem- 
porary alimony, where libelant has 
been in default for more than two 
years in the payment of the weekly 
sums allowed by the court to the 
wife). 

93. Jennison vy. Jennison, 136 Ga. 
202, 71 SE 244, AnnCas1912C 441. 

94. Ark.—Poe v. Poe, 93 Ark. 426, 
124 SW 1029. 

Colo.—Kilpatrick v. Peo., 170 P 956, 
958 [cit Cyc]. 

Ga.—Woodall v. Woodall, 136 Ga. 
700, 71 SE 1099. 

Iowa.—Mengel v. Mengel, 145 Iowa 
9737, 120 NW 72, 122 NW 899. 

Ky.—Miller v. Miller, 141 Ky. 681, 
133 SW 588. 

N. J.—Warwick v. Warwick, 76 
N. J. Eq. 474, 75 A 164. 

N. Y.—Ulbricht v. Ulbricht, 89 Hun 
479, 35 NYS 324; Sigel v. Sigel, 19 
NYS 906, 28 AbbNCas 308; Jacobson 
v. Jacobson,.12 NYCivProc 198; Long- 
fellow v. Longfellow, Clarke 344. 

B. C.—Mellor v. Mellor, 16 B. C. 
1 (sufficient cause not shown). 

{a] Abandonment of action.—Mil- 
ler v. Miller, 141 Ky. 681, 133 SW 
588. 

Proceedings to vacate see infra § 


754. 

95. Bates v. Bates, 145 NYS 411. 
96. Bates v. Bates, 145 NYS 411. 

97. Mercer v. Mercer, 19 Colo. A. 
51, 73 P 662. See also infra § 536. 

98. Mercer v. Mercer, 19 Colo. A. 
51, 73 P 662. See also infra § 536. 

99. Scott v. Scott, 146 Ga. 766, 92 
SE 519 (an application based upon 
grounds existing at the time of the 
allowance of alimony must show that 
applicant was ignorant of such 
grounds at such time). 

1. Varnum v. American Bonding, 
ere.e Co: 156) JIA S 306. 

2. Sturgis v. Sturgis, 51 Or. 10, 93 
P 696, 131 AmSR 724, 15 LRANS 
1034 (on a motion to set aside an 
order the question as to collusion in 
the divorce suit should not be tried 
on affidavit, since it involved the mer- 
its of the suit, and plaintiff was en- 
titled to have a full hearing and the 
privilege of cross-examining defend- 
ant’s witnesses). 

3. Lishey v. Lishey, 6 Lea (Tenn.) 
418. See also supra § 535. 

Hn Lishey vy. Lishey, 6 Lea (Tenn.) 
418. 

5. Johnson v. Johnson, (Tenn. Ch. 
A.) 49 SW 305. 

6. Temporary alimony see supra § 
498 et seq. 
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12. Recovery Back of Amount Paid. 
A husband who has been compelled to pay tempo- 
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But an | wife,* 


[§ 537] 


The vacation 


[§ 538] 2. 
free from 
the non-ex- 


not operate to 
On 


be 


7 Cal.—Allen v. San_ Francisco 
Supers Ct v33 (@ale 504) 460) eo Gas 

Md.-—McCurley v. McCurley, 60 Md. 
185, 45 AmR 717; Ricketts v. Rick- 
etts, 4 Gill 105; Tayman v. Tayman, 2 
Md. Ch. 398; Daiger v. Daiger, 2 Md. 
Ch. sab: 

Mich.—Goldsmith v. Goldsmith, 6 
Mich. 285; Story v. Story, Walk. 421. 

Mo.—Stark vy. Stark, 115 Mo. A. 
pe oe SW 413. 

Y.—Kendall v. Kendall, 1 Barb. 
on 610; North v. North, 1 Barb. Ch. 
241, 43 “AmD (EUS Graves v. Graves, 
2 Paige 62; Mix v. Mix, 1 Johns. Ch. 
108. 

Or.—Smith v. Smith, 3 Or. 363. 
Pa.—Waldron vy. Waldron, 55 Pa. 
231; Graves v. Cole, 19 Pa. 171. 


4 R. I.—Thayer v. Thayer, 9 R. I. 
ide ‘ 

S. C.—Smith v. Smith, 51 S. C, 379, 
29. SE) 227. 


Tenn.—Thompson vy. Thompson, 3 
Head 527. 

Wis.—Moe v. Moe, 39 Wis. 308. 

Eng.—Belcher v. Belcher, 1 Curt. 


Eeel. 444; D’Aguilar v. D’Aguilar, 1 
Hagg. Eccl. 773; Holmes v. Holmes, 2 
Lee Eccl. 90, 161 Reprint 274; Fitz- 


gerald v. Fitzgerald, 1 Lee Eccl. 649, 
161 Reprint 237; Bird v. Bird, 1 Lee 
Eccl. 572, 161 Reprint 210. 

[a] “Temporary alimony” is often 
broad enough to inelude this allow- 
ance for “suit money” or expenses. 
See supra § 495. 

8. See supra § 491. 

Counsel fees as costs see supra § 


488, 
See statutory provisions. 

fa] “Expenses of litigation” in a 
statute includes counsel fees. Rey- 
nolds v. Reynolds, 130 Ga. 460, 60 SE 
1053; Stokes v. Stokes, 127 Ga. 160, 
56 SE 303; Sweat_v. Sweat, 123 Ga. 
801, 51 SE 716; Creamer vy. Creamer, 
36 Ga. 618. 

[b] Reasonable expenses, within 
the meaning of a statute requiring a 
husband to pay all reasonable ex- 
penses of the wife in divorce proceed- 
ings, includes her attorney’s fees. 
Yost vy. Wost; 141 Ind. 584) 41 Nbi11> 
McCabe vy. Britton, 79 Ind. 224; Mus- 
selman v. Musselman, 44 Ind. 106; 
Fites v. Fites, 62 Ind. A. 396, 112 NE 
39; De Ruiter vy. De Ruiter, 28 Ind. 
A. 9, 62 NE 100, 91 AmSR 107. 

{c] Money necessary for prosecu- 
tion or defense.—-Sharon v. Sharon, 75 
Cal. 538; 16 -P’ 345: swanten tive san! 
Francisco Super. Ct., 70 Cal. 295, 11 P 
633; Donaldson vy. Donaldson, 31 Ida. 
180, 170 P 94; Anderson y. Steger, 173 
Til. 112, 50 N& 665; Lynch v. Lynch, 
99 Ill. A. 45 4; Page v. Page. 124 App. 
Div. 421, 108 NYS 864 [aff 195 N. Y. 
540 mem, 88 NE 1127 mem]. 

[d] Costs. — (1) In Kentucky, 
where a statute provides that “in ac- 
tions for alimony and divorce the 
husband shall pay the costs of each 


[§§ 535-538 


e 


rary alimony cannot recover the amount paid?* or 
have suek amount set off against any claim of the 
merely because the “wife? s suit has failed, 
or because the order was improperly made.® 

C. Counsel Fees and Expenses—l. 
General. In addition to the sum allowed the wife 
for her maintenance and support during the pen- 
dency of the suit,® it is usual to allow her a sum to 
defray the expenses of the suit.’ 
Authority to Grant 
While the husband may not be liable as upon im- 
plied contract to pay for services rendered his wife 
in prosecuting or defending a swit for divorce,® 
either under statutory provisions® or in the ab- 
sence thereof,!? he will generally be required to 
make suitable allowances for the expenses incurred 
by the wife in a divorce suit instituted by or against 
him, including fees of counsel employed to aid her 
therein;! but there is some authority to the effect 


In 


in General. 


party” except where the wife is in 
fault or has ample estate to pay such 
costs, it is held that “costs’’ con- 
structively includes reasonable com- 
pensation to the wife’s counsel. 
Steele v. Steele, 119 Ky. 466, 468, 84 
Sw 516, 27 KyL 120; Barth v. Barth, 
102 Ky. 56, 42 SW 1116, 19 KyL 905, 
80 AmSR 335; Newsome v. Newsome, 
95 Ky. 383, 25 SW 878, 15 KyL 801; 
Dugan v. Dugan, 1 Duv. 289; Meyar 


v. Meyar, 3 Mete. 298; Ballard vy. 
Caperton, 2 Mete. 412; Williams v. 
Monroe, 18 B. Mon, 514. (2) The hus- 


band is bound to pay the costs of the 
wife, including a reasonable attor- 
ney’s fee, unless two things are made 
to appear in the action: First, that 
the wife is in fault; and second, that 
she has ample estate to pay the costs. 
Wills v. Wills, 168 Ky. 35, 181 SW 
619. (3) But in Missouri and Texas 
attorney’s fees are not classed as 
“costs.” and the courts have no pow- 
er to declare such fees as “costs,” 
and to give judgment therefor. Wa- 
ters v. Waters, 49 Mo. 385; McClel- 
land v. McClelland, (Tex. Civ. A.) 37 
SW 350. 

[e] In New York the power to 
award coursel fees is regulated by 
the same section of the code which 
authorizes the award of alimony. 
Turner v. Woolworth, 221 N. Y. 425, 
117 NE &14. 

10. See cases infra note 11. 

[a] Where the statute does not 
specifically provide for an allowance 
for attorney’s fees, the propriety of 
allowing such fees must be governed 
by the general principles of law, ac- 
cording to which such allowances de- 
pend on the good faith of the pro- 
ceedings, and the probability of suc- 
cess, ete. Coleman y. Coleman, (Ala.) 
73 S 473; Bulke v. Bulke, 173 Ala. 
138, 55 S 490; Brindley v. Brindley, 
121 Ala. 429, 25 S 751; Ex p. Smith, 34 
Ala. 455; Pearson v. Darrington, 32 
Ala, 220; Wx p. Wine 27 Ala.i38 7. 

U. S.—Leak v. Leak, 156 Fed. 
44 "84 CCA 284. 

Ala.—Coleman v. Coleman, 73 S 
473, 475 [cit Cye]; Johnson v. John- 
son, 195 Ala. 6415" 71S) 415° 9 Rast Vv. 
Rast, 113 Ala 3d oA S) #3435 Fix sip. 
Smith, 34 Ala. 455; Pearson v. Dar- 
rington, 32 Ala. 227; Hx p. King, 27 
Ala. 387. 

Ark.—Plant y. Plant, 63 Ark. 128, 
37 SW 308. 

Cal.—Larkin v, Larkin, 71 Cal. 330, 
12 PL 227: 

Colo!—Jones v. Jones, 62 Colo. 269, 
160M ais arto. Hardest ©oLlomwocos 


puke: ao 
oe ee C.—Sparks v. Sparks, 25 App. 
Ga—McGee v. McGee, 10 Ga. 477 


(counsel fees). 

Ida.—Donaldson v. Donaldson, 
Ida. 180. 170 P 94; Day v. Day, 
Ida. 556, 86 P 531, 10 AnnCas 260. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 538-540] 


that such allowance should not be allowed in the 
absence of statutory authorization.” 
husband is able to pay, the court will make the 
necessary orders to enable the wife to carry on her 
The rules governing the allowance 
of temporary alimony ‘* are for the most part ap- 
plicable to allowances for expenses and counsel fees, 
allowances being withheld for either purpose upon 


proceedings.1* 


the same grounds.1® 


[§ 539] 38. In Action for Divorce—a. Wife De- 
Under the rule just stated,1® counsel 
fees and expenses may be allowed to a wife in a 
suit against her for divorce;* and the rule may be 


fendant. 


Ill.—Klekamp v. Klekamp, 275 Ill. 
OS ilo Ne. Spe, AnunCasl 9A 613: 
Jenkins v. Jenkins, 91 Ill. 167; Dow 
Ve ,Wyster, 79 Il. 254; Petrie v. Peo., 
aes 334; Jones v. Jones, 111 Ill. A. 
396. 

Ind.—Hilker vy. Hilker, 153 Ind. 425, 
55 NE 81; Ginter v. Ginter, 56 Ind. A. 
98, 104 NE 989. 

§2 Iowa 482, 


Iowa.—Finnu v. 
ETN W389: 

Ky.—Carter v. Carter, 140 Ky. 228, 
130 SW 1102; Elliott v. Elliott, 138 
Ky. 309, 127 SW 478, 1008; Mutter v. 
Mutter, 123 Ky. 754, 97 SW 393, 30 
Kyl 76, 124 AmSR 381; McMakin v. 
MecMakin, 87 SW 1140, 27 KyL 1211; 
Newsome v. Newsome, 95 Ky. 383, 25 
SW 878, 15 KyL 801; McAlister v. Mc- 
Alister, 1 Ky. Op. 632. 

Md.—Crane v. Crane, 128 Md. 214, 
97 A 585; Mulhall v. Mulhall, 120 
Md. 22, 87 A 490; McCurley v. Mc- 
Curley, 60 Md. 185, 45 AmR 717; Tay- 
man v. Tayman, 2 Md. Ch. 393; Coles 
ve Coles, 2 Md. Ch. 341; Daiger Vv. 
Daiger, 2 Md. Ch. 335. 

Mich.—Dunn v. Dunn, 150 Mich. 
476, 114 NW 385; Story v. Story, 
Walk, 421. 

Minn.—Baier v. Baier, 91 Minn. 165, 
97 NW 671; Wagner v. Wagner, 36 
Minn. 239, 30 NW 766. 

Mo.—State v. St. Louis Ct. of App., 
88 Mo. 135; Shearer v. Shearer, (A.) 
189 SW 592; Libbe v. Libbe, 166 Mo. 
A. 240, 148 ‘Sw 460; Libbe v. Libbe, 
157 Mo. A, 701, 138 SW 685; Smith 
v. Smith, 151 Mo. A. 649, 655, 132 SW 
312 [cit Cyel: Dawson v. Dawson, 37 
Mo. A. 207. 

Mont.—Black v. Black, 5 Mont. 15, 
Zeolite 

Nebr.—Reed v. Reed, 70 Nebr. 779, 
98 NW 73; Brasch v. Brasch, 50 Nebr. 
73, 69 NW 392. 

Nev.—Lake v. Lake, 17 Nev. 230, 
30 P 878; Wuest v. Wuest, 17 Nev. 
217, 30 P 886; Lake v. Lake, 16 Nev. 
363. 

N. J.—Westerfield v. Westerfield, 
36° N. )J:> Eq. 195; Amos v. Amos, 
ING ood: 

N. Y.—lLake v. Lake, 194 N. Y. 179, 
87 NE 87; Collins v. Collins, SOM NERYS 
1; Le Roy v. Le Roy, 175 App. Div. 
120, 161 NYS 503; Vaughn v. Vaughn, 
89 "App. Div. 611 mem, 85 NYS 443; 
Masey v.. Masey, 58 App. Div. 619, 68 
NYS 994; Morrell v. Morrell, 2 Barb. 
480; Brown vy. Brown, 83 Misc. 597, 
145 NYS 471; Cipro v. ‘Cipro, 161 NYS 
408: Kunze v. Kunze, 53 NYS 938, 5 
NYAnnCas 8; Wood v. Wood, 8 Wend. 
857; North v. North, 1 Barb. Ch. 241, 
43 AmD 778; Smith v. Smith, 1 Edw. 
255; Wright. v. Wright, 1 Edw. 62. 

N. C.—Medlin v. Medlin, 175 N. C. 
529, 532. 95 SH! $57 [cit Cyc]. 

Oh.—Dorsey v. Goodenow, Wright 
120. 

Or.—Jones v. Jones, 59 Or. 308, 117 
P 414. 

Pa.—Powers’ App., 120 Pa. 320, 14 
A 60; Waldron v. Waldron, 55 Pa. 
Jot iGravesiiv. .Cole), | Lom bans Lill; 
Humphreville v. Humphreville, 22 
Pa. Dist. 40; Miller v. Miller, 5 Pa. 
Co. 592; Melizet v. Melizet, 1 Pars. 
Eq. Cas. 78. 

Tenn.—Winslow v. Winslow, 133 
Tenn. 663, 182 SW 241, AnnCasi1917A 
245; Shy v. Shy, 7 Heisk. 125; Thomp- 
son v. Thompson, 3 Head 527. 


Finn, 


DIVORCE 


When the 


the court.?° 


ask for counsel 


Tex.—Varn y. Varn, 58 Tex. Civ. A. 
595, 125 SW 639; McClelland v. Mc- 
Clelland, (Civ. A.) 37 SW 350. 
ee eel 2 Be tieh v. Dilatush, 173 P 

Ont.—Cowie v. Cowie, i7 Ont. L. 
44, 12 OntWN 107, 229. 

See supra § 491. 

fa] In England the authority to 
grant suit money existed at common 
law. ~Belcher v. Belcher, 1 Curt. Eccl. 
444; D’Aguilar v. D’Aguilar, 1 Hagg 
Eccl. 773; Holmes v. Holmes, 2 Lee 
Keel. 90, 161 Reprint 274; Fitzgerald 
v. Fitzgerald, 1 Lee Eccl. 649, 161 Re- 
print 237; Bird v. Bird, 1 Lee Hecl. 
572, 161 Reprint 210. 

[b] An attorney’s fee for defend- 
ing a cross complaint filed by a de- 
fendant husband is usually allowed 
the wife. Craig v. Craig, 90 Ark. 40, 
117 SW 765. 

[c] BDefendant’s failure to appear 
and answer after personal service is 
immaterial. Beckner v. Beckner, 19 
Pan Diste 598. 

12. See Donaldson v. Donaldson, 31 
Ida. 180, 170 P 94; Waters v. Waters, 
49 Mo. 385; McCarthy v. McCarthy, 
137 N. Y. 500, 33 NE 550; Therkelsen 
v. Therkelsen, 35 Or. 75, 54 P 885, oe 
ie Bee Thayer Aa Ubingin7zaies) © = Ike UE 
3877; Sanford v. Sanford, 2 R. I. 64; 
McClelland v. McClelland, (Tex. Civ. 
A.) 837 SW 3250; and supra § 491. See 
also supra text and note 9. 

18. Paule v. Paule, 17 Pa. Co. 147. 

Ability of husband see infra § 554. 

14. Crane v. Crane, 128 Md. 214, 
97 A 535. See supra § 498 et seq. 

15. See cases infra this note; and 
infra § 539 et seq. 

[a] A husband cannot be allowed 
counsel fees. State v. Templeton, 
18 N. D. 525, 123 NW 283, 25 LRANS 
234. 

[b] Counsel fees are not granted 
as a matter of course upon a mere 
allegation of marriage, being imposed 
to compel the performance of a duty, 
and not as a penalty, and can be 
awarded only on equitable grounds, in 
view of the situation of the parties. 
State v. King County Super. Ct., 55 
Wash SVMs ih IE” al PAS MIE RUAN INES) 
87. 

[c] Where the property of the 
parties to a suit for divorce belongs 
to the community, the wife is as 
much entitled to use it in aid of her 
rights in the action as the husband, 
but the courts must conserve the 
property for the benefit of the com- 
munity and its members respectively. 
Griffith v. Griffith, 71 SW ash. Ba, ileal 
Prb85. 

16. See supra § 538. 

17. Ala.—Rast v. Rast, 113 Ala. 
319, 21 S 34 

Cal.—Exsp. Perkins, 18 Cal. 60. 

5 Conn.—Cooke v. Newell, 40 Conn. 

96. 

Ga.—McLauchlin vy. McLauchlin, 
128 Ga. 653, 58 SE 156; Kendrick v. 
Kendrick, 105 Ga. 38, 31 SE 115. 

Ill.— Thomas v. Thomas, 109 Ill. A. 
go8: Umlauf v. Umlauf, 22 Ill. A. 

80. 

Ind.—Harrell vy. Harrell, 39 Ind. 185 
[expl Hart v. Hart, 11 Ind. 384]. 

Kan.—Day v. Day, 71 Kan. 386; 80 
P 974, 6 AnnCas 169. 

Mo,—Waters y. Waters, 49 Mo. 
385, 


[§ 540] b. Wife 
above stated,?! a wife may be allowed counsel fees, 
and expenses pending an action for a divorce in 
which she is plaintiff.?? 
cured a divorce in another state, she cannot, it seems, 
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applied when she is called on to defend a cross 
complaint 18 or counterclaim 1° of her husband. The 
fact that the wife secured a divorce in another state 
will not affect the authority of the court to award 
counsel fees to her in an action by the husband for 
a divorce, where her divorce is not recognized by 


Plaintiff. Under the rule 


But where a wife has se- 


fees in a suit by her for divorce 


N. J.—Moon v. Moon, 43 N. J. EHa.- 
403, 3 A 350; Amos v. Amos, 4 N. J. 
Iso irfale 

N. Y.—Schmalholz v. Schmalholz, 
111 App. Div. 543, $8 NYS 510; Masey 
v. Masey, 58 App. Div. 619 mem, 68 
NYS 994; Levy v. Levy, 29 Misc. 374, 
60 NYS 485; Bailie v. Bailie, 53 NYS 
866, 5 NYAnnCas 193 [rev on other 
pee SO woo MB VG) BA cannes) 
28]. i 
Pa.—Shepherd y. Shepherd, 18 Pa. 
Co. 614. 

Tenn.—Shy v. Shy, 7 Heisk. 125. 

[al ®eason for rule.—‘‘This rule 
is necessary; otherwise she might be 
denied justice for want of funds re- 
quired for the vindication of her 


nights,. | Dubbs: Va Lubbs..2ommannCo- 
26, 27. To same effect Rast v. Rast, 
113 Ala. 319, 21 S 49. 


{b] There is greater reason for 
allowing counsel fees to her when she 
is defendant than when she is plain- 
tiff. Meyer v. Meyer, 5 Cal. Unrep. 
Cas. 944, 52 P 485. 

18. Lowell v. Lowell, 55 Cal. 316. 

19.. Gansz,v.- Gansz, 569 NYS -955;3 
De Meli v. De Meli, 67 HowPr 20 [aff 
ee N. Y. 485, 24 NE 996, 17 AmSR 

Ze 

[a] On appeal by wife from de- 
cree of absolute divorce granted on a 
counterclaim to her suit for a sep- 
aration from bed and board, she may 
be allowed counsel fees to perfect her 
ebrcels Gansz v. Gansz, 59. NYS 


20. Dean vy. Dean, 48 Misc. 149, 96 
NYS 472. 

[a] Rule where wife is plaintiff 
see Ober v. Ober, 7 NYS 8438; infra 
text and note 23. 

21. See supra § 538. 

2. Ala—Turner v. Turner, 44 
Ala. 437; Pearson v. Darrington, 32 
Ala. 227. 

Ga.—Methvin v. Methvin, 15 Ga. 97, 
60 AmD 664. 

Ij1.—Anderson vy. Stegar, 173 111. 
113, 50 NE 6€5; Newman v. Newman, 
69 Ill. 167; Armstrong v. Armstrong, 
35 Ill. 109; Gamble v. Gamble, 57 Ill. 


Die Brown v. Brown, 18 Ill. A. 

Ind. , 123 Ind. 86, 
23 NE 1101; Harrell v. Harrell, 59 
iGaolk-eileyay, 


Jowa..—McFarland v. McFarland, 51 
Iowa 565, 2 NW 269; Whetstone v. 
Whetstone, 31 Iowa 276. 

Ky.—Donnelly v. Donnelly, 78 SW 
182,25 Kyla 1543. 

Me. _—Russell vy. 69 Me. 
336. 

Md.—McCurley v. McCurley, 60 Md. 
185, 45 AmR 717; Ricketts v. Rick- 
etts, 4 Gill 105; Tayman v. Tayman, 
2. Mids Chi 39st 

Mich.—Story v. Story, 1 Walk. 421. 

N. Y.—Vaughn vy. Vaughn, 89 App. 
Div. 611 mem, 85 NYS 4438; Desbrough 
v. Desbrough, 29 Hun 592; Shaw v. 
Shaw, 5 Misc. 497, 26 NYS 715; Den- 
ton v. Denton, 1 Johns. Ch. 364. 
ie eae v. Goodenow, Wright 

Fa.—Bloom vy. Bloom, 17 Pa. Co. 
473° Pauley. Paule, 17 Pa. Co. 147: 

Tenn.—Lishey v. Lishey, 6 Lea 
Ce Saye aoe Sonal Br MMB Kai pane 
Thompson v. Thompson,.3 Head 527. 

Wis.—Sumner v. Sumner, 54 Wis. 
€42, 12 NW 21. 


Russell, 


928 [190.3] 
alleging the invalidity of the foreign decree of di- 
voree.?® 

[§ 541] 4. In Independent Action for Alimony. 
The right to counsel fees and expenses, in an ac- 
tion by the wife for permanent alimony without 
divorcee, is considered elsewhere in this work;*4 
and although there is some authority to the con- 
trary,?> the power to make such allowances has 
been held to exist irrespective of statutory authori- 
zation,”° although there are statutes expressly grant- 
ing the right to make such allowances.?’ 

[§ 542] 5. In Action to Modify or Set Aside 
Decree—a. Of Divorce. As a general rule a court 
of equity has no power without the aid of a stat- 
ute to make an allowance to the wife for ex- 
penses and counsel fees in a suit brought by her to 
impeach the validity of a decree of divorce 7° upon 
the ground of fraud,?® although there is some au- 
thority to the contrary.°° Counsel fees have been 
refused a wife who applied for an order to modify 
a decree of divorce granted the’ husband, where her 
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[§ 540-545 


that suit money may be allowed in a proceeding 
to secure a supplementary decree as to the custody 
of the children.*” 

[§ 543] b. For Alimony. Suit money has been 
allowed in proceedings instituted by either party to 
reduce or increase the amount of temporary ali- 
mony." However, in some jurisdictions, the court 
has no power to award counsel fees to a wife in a 
proceeding to amend an award of alimony after a 
final judgment of absolute divorce,** although it 
may do so after final judgment in an action for 
separation.®° 

[§ 544] ¢. To Enforce Alimony. In the ab- 
sence of statutory authorization,*® it seems that suit 
money will not be granted in a suit by a divorced 
woman to enforce a decree of alimony against her 
former husband.** 

[§ 545] 6. Discretion of Court. The allowance 
of suit money and counsel fees to a wife, and the 
amount thereof, as in the case of an allowance of 
temporary alimony,’*® is largely within the disecre- 


a eee 


application was without merit.*+ 


[a] On appeal from a judgment 
dismissing a wife’s bill for a divorce, 
counsel fees may be allowed in a 
proper case to enable the wife prop- 
erly to present her appeal. Chaffee v. 
Chaffee, 14 Mich. 463. 

23. Ober v. Ober, 7 NYS 843. 

[a] Rule where husband sues see 
Dean v. Dean, 48 Misc. 149, 96 NYS 
472; supra text and note 20. 


gent ase essential see infra § 
DD2. 

24. See Husband and Wife [21 
Cyc 1604]. 

25. See Husband and Wife [21 
Cye 1604]. 

26. See Husband and Wife [21 
Cyc 1604]. 

27. See Husband and Wife [21 
Cyc 1604]. 

28. McFarland v. McFarland, 51 


Iowa 565, 2 NW 269 [dist Whetstone 
v. Whetstone, 31 Iowa 276]; and cases 
infra note 29. 

29. Corder v. Speake, (Or.) 51 P 
647; Wilson v. Wilson, 49 lowa 544; 
Lake v. Lake, 194 N. Y. 179, 185, 87 
NE 87 [rev 128 App. Div. 932, 113 
NYS 1136] (where a wife who had 
been granted a final judgment of di- 


vorce made application several 
months after to have the judgment 
vacated and counsel fees allowed 


pending the application; on the ques- 
tion of counsel fees the court said: 
“Such an order must primarily rest 
upon the existence of the relation 
of husband and wife. Unless that 
relation is sustained by the parties 
there is no basis for the order.... 
The final judgment in this case 
wholly separates the parties and dis- 
solves the relation of husband and 
wife, and it has been entered and no 
appeal has been taken therefrom. 
The action is not pending. We may 
assume, perhaps, that if a motion is 
made in an action to set aside a 
judgment entered therein by reason 
of some irregularity or fraud affect- 
ing the jurisdiction of the court over 
the parties or the subject-matter, 
that the incidental power of the 
court over matrimonial actions and 
parties might, when a _ necessity 
therefor is shown, justify an order 
for counsel fees. In such a case a 
wife could consistently insist that 
the marriage relation had not been 
dissolved. Where a judgment is ab- 
solutely void for want of jurisdic- 
tion it is a form merely and does not 
affect the sutstantial relation be- 
tween the parties. The facts dis- 
closed on this motion do not admit 
of a claim on the part of the plain- 
tiff that she is now the wife of the 
defendant. The court had jurisdic- 
tion of the parties and of the subject- 


It has been held 


tion of the trial 


matter and the judgment entered is 
not void but binding upon the parties 
and upon the court so long as it re- 
mains undisturbed. The application 
of the plaintiff to have the judgment 
set aside can only be granted if at 
all by reason of a fraud wholly apart 
from anything relating to the juris- 
diction of the court but simply relat- 
ing to the inducement which led the 
plaintiff to bring the action. It is 
not a case that comes within the lan- 
guage of the statutory provision re- 
lating to counsel fees and the rela- 
tion of husband and wife being whol- 
ly severed the court has no inherent 
jurisdiction to award counsel fees as 
an incident to its general statutory 


jurisdiction in matrimonial ac- 
tions’’). 
30. Quelin v. Quelin, 11 Pa, Co. 


265. See,also Ex p. Smith, 34 Ala. 
455 (where it was held that a wife 
was entitled to attorney’s fees in a 
suit to set aside a decree of divorce 
on the ground of fraud where the de- 
cree was not absolute until it had re- 
ceived legislative sanction, the suit 
to set aside being brought before 
Jegislative action had been taken). 


31. Parkhurst vy. Parkhurst, 118 
Cal. 18, 50 P 9. 

32. Chambers v. Chambers, 175 
Nebr. 850, 106 NW 993. 

33. Ga.—Reynolds v. Reynolds, 
i380 Ga. 460, 60 SE 1053. 

Ill—Stillman y. Stillman, 99 Ill. 


196, 39, AmR 21 [rev 7 Ill. A. 524]; 
Thurston v. Thurston, 38 Ill. A. 


464, 
Jowa.—O’Neil v. O’Neil, 100 Iowa 
75 


743, 69 NW 523. 
Nebr.—Chambers v. Chambers, 
Nebr. 850, 106 NW 993; O’Brien v. 
O’Brien, 19 Nebr. 584, 27 NW 640.- 
Wis.—Blake v. Blake, 70 Wis. 238, 
35 NW 551; Helden v. Helden, 9 Wis. 

557, 11 Wis. 554. 

[a] Reason for rule.—The wife 
was as much entitled to an allow- 
ance to defend a petition to diminish 
the.alimony after divorce as to carry 


on the divorce suit originally. Hei- 
den v. Helden, 11 Wis. 554. 
[b] Additional attorney’s fees 


may be allowed a wife for services 
rendered by her attorney in prose- 
cuting an appeal from an award of 
alimony. Parsons vy. Parsons, 152 
Iowa 68, 131 NW 17. 

[ec] In Nebraska the court may 
require the husband to pay a reason- 
able sum to enable the wife to prose- 
cute such application, and when such 
allowance: is for attorney’s fees, it 
may be taxed as part of the costs of 
the proceeding. . Chambers v. Cham- 
bers, 75 Nebr. 850, 106 NW 993. 

34. Lake v. Lake, 194 N. Y. 179, 87 


court,®® to be exercised in view of 


NE 87; Turner v. Woolworth, 153 
App. Div, 293, 137 NYS LO7L: 

35. Horn vy. Schmalholz, 150 App. 
Div. 333, 134 NYS 652. 

36. Czarra “vy. Czarra;, 128 Ty A. 
430, 433 (counsel fees). 

387. McQuien v. McQuien, 61 How 
Pr) CNV Y..)) 280% 282! 

“Whilst the action is pending, and 
before judgment, the husband may be 
required to furnish money to enable 
the wife to pay the fees of the referee 
and take up the report (2 R. S., 148, 
sec. 58; Schloemer v. Schloemer, 49 
N. Y. 82; Code Civil Procedure, sec. 
1769). But nowhere is power given 
to the court summarily to compel the 
husband, after judgment of divorce 
has been rendered, to furnish the 
wife with the means of carrying on 
a new litigation against him. If the 
husband does not pay the money 
which the judgment of divorce 
awards for the support of the wife, 
she may resort to the remedies pro- 
vided by sections 1772 and 1773 of the 
Code. In prosecuting those reme- 
dies the divorced wife cannot look 
to her former husband to supply 
her with the sinews of war, for the 
reason that the statute has not con- 
ferred upon the courts any power in 
the premises. She is no longer a 
wife; she has got her judgment and 
special facilities for enforcing the 
payment of it.’ McQuien v. McQuien, 


supra, 
38. See supra § 499. 
39. Ala.—Coleman vy. Coleman, 73 


S 473, 475 [cit Cyc]; Jeter v. Jeter, 36 
Ala. 391, ; 
Ark.—Shirey v. Shirey, 87 Ark. 175, 
112) SW 369% Plant? vy. Plant, 63 Ark. 
128, 37 SW 308. 

Cal.—Stewart v. Stewart, 156 Cal. 
651, 105 P 955; Kowalsky v. Kowal- 
sky, 145 Cal. 394, 78 P 877; Rose v. 
Rose, 109 Cal. 544, 42 P 452; White v. 
White, 86 Cal, 212, 24 P 1030; Sharon 
v, Sharon, «75 Cal. 1,116 P 8455 x sp: 
Winter, 70 Cal. 291, 11 P 630; Carg- 
pat v. Cargnani, 16 Cal. A. 96, 116 P 

06. 

Colo.—Hart v. Hart, 81 Colo. 333, 


ot Ene. 

D. C.—Tolman v. Tolman, 1 App. 
299. 

Ga.—Hutchins v. Hutchins, 95 SE 
974; Hogan v. Hogan, 95 SE 972; 
Simpson vy. Simpson, 95 SE 961; 
Reynolds v. Reynolds. 130 Ga. 460, 
60 SE 1053; Sweat v. Sweat, 123 Ga. 
801, 51 SEH 716; Hinton v. Hinton, 117 


Ga. 547, 43 SE 983. 
Ida.—Day v. Day, 15 Ida. 107, 96 
123, 


PrAonT 

Tll—Arado y. Arado, 281 TIIll. 
117 NE 816; Klekamp y. Klekamp, 275 
Tll. 98, 118 NE 852, AnnCas1918A 613; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the conditions and circumstances of the case;*° and 
it will not be disturbed on appeal unless this dis- 
Since, however, the ob- 
ject of the allowance is to enable the wife to prose- 
cute or defend the suit,*? the general rule is that an 
allowance will not be made to pay expenses which 
have already been incurred,** although a few cases 
contend that the court may in its discretion make 
an allowance for expenses already incurred,** and 
that the court should be more liberal where the wife 
is brought into court by the libel of her husband ;*° 
and an exception to the general rule is said to exist 
where a necessity to make such payment in order 
to enable the wife to continue her prosecution or 
defense is shown,*® or where the husband consents 


eretion has been abused.* 


that this may be done.*? 


Stillman vy. Stillman, 99 Ill. 196, 39 
AmR 21; Jenkins v. Jenkins, 91 Ill. 
167; Blake v. Blake, 80 Ill. 523; Harle 
v. Earle, 60 Ill. A. 360. 

Ind.—Hilker v. Hilker, (153 Ind. 
425, 55 NE 81; Yost v. Yost, 141 Ind. 
584, 41 NE 11; Courtney v. Courtney, 
4 Ind. A, 221, 30 NE 914; Traylor v. 
Fescu ar Ge On, 2 Jind. A.’ 452, 28° NB 
05. : 

Iowa.—Main v. Main, 168 Iowa 353, 
150 NW 590; Campbell v. Campbell, 
73 Iowa 482, 35 NW 522; Small v. 
Small, 42 Iowa 111. 

Md.—Mulhali v. Mulhall, 120 Md. 
22, 87 A 490. 

Mich.—Harrison v. Harrison, 49 
Mich. 240, 13 NW 581. 

Mo.—Bender vy. Bender, 190 Mo. A. 
572, 176 SW 284; Fullhart v. Full- 
hart, 109° Mo. Ax -705, 88 }>SW: 641; 
McCloskey v. McCloskey, 68 Mo. A. 

Mont.—Bordeaux v. Bordeaux, 32 
Monti 159)°80 'P 6. 

Nebr.—Blakely v. Blakely, 166 NW 
259; Reed v. Reed, 70 Nebr. 779, 98 
NW 73; Brasch v. Brasch, 50 Nebr. 
73, 69 NW 392. 

N. J.—Amos v. Amos, 4 N. J. Eq. 
171; Johnson y. Johnson, 4 N. J. L. 
J. 241. 

N. Y.—De Liamosas v. De Llamo- 
sas, 62 N. Y. 618; Le Roy v. Le Roy, 
175 App. Div. 120, 161 NYS 503; Kam- 
man v. Kamman, 167 App. Div. 423, 
152 NYS 579; Patterson v. Patterson, 
4 App. Div. 146, 38 NYS 637; Van 
Wormer v. Van Wormer, 57 Hun 496, 
1i NYS 247; Starkweather v. Stark- 
weather, 29 Hun 488; Bissell v. Bis- 
sell, 1 Barb. 430, 3 HowPr 242; Green 


v. Green, 3 Daly 358; Douglas v. 
Douglas, 13 AbbPrNS 291; Jones v. 
Jones, 2 Barb. Ch. 146. 

N. D.—Bailey v. Bailey, 22 N. D. 
553) 134. NW 747. 
_ Pa.—Waldron v. Waldron, 55 Pa. 


231; Fernald v. Fernald, 5 Pa. Super. 
629, 41 WklyNC 214; Culbertson v. 
Culbertson, 28 Pa. Co. 322. ‘ 

Wash. Fitzpatrick v. Fitzpatrick, 
177 P 790; Gikson v. Gibson, 67 Wash. 
474, 122 P 15; Van Gelder v. Van Gel- 
der, 61 Wash. 146, 112 P 86; Thorn- 
dike vy. Thorndike, 1 Wash. T. 175, 

Wis.—Von Trott v. Von Trott, 118 
Wis. 29, 94 NW 798; Clarke v. Burke, 
65 Wis. 339, 27 NW 22, 56 AmR 631; 
Sumner v. Sumner, 54 Wis. 642, 12 
NW 21. 

CT es aie v. Johnston, 9 Ont 
WR 2 

40. Ppaue y. Arado, 281 Ill. 123, 
117 NE 816; and cases supra note 


aE 

“The financial condition of the 
parties, their income, and the neces- 
sities of the case must control the 
discretion of the court in making al- 
lowances of this character [for suit 
money] as well as in:fixing the time 
when they shall he paid.’ Hart v. 
Hart, 31 Colo. 333, 335, 73 P 35. 

41. U. S.—tLeak v. Leak, 156 Fed. 
474, 84 CCA 284. 

D. C.—Lesh v. Lesh, 21 App. 475. 

Ga.—Hnutchins v. Hutchins. 95 SE 
974: Hogan v. Hogan, 95 SE 972; 
Simpson y. Simpson, 95 SE 961; Aiken 
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General. 


husband.?® 


v. Aiken, 131 Ga. 578, 62 SE 820; 
Woodruff. v. Woodruff, 131 Ga. 451, 
62 SE 526; George v. George, 130 Ga. 
608, 61 SE 401; Pearson v. Pearson, 
125 Ga. 132, 54 SE 194; Holloman y. 
Holloman, 118 Ga. 796, 45 SI 599. 

Ill.—Klekamp vy. Klekamp, 275 Ill. 
98, 113 NE 852, AnnCasl1918A 613; 
Benham v. Benham, 208 Ill. 98, 70 
NE 30. 

Ind.—Snider v. Snider, 179 Ind. 583, 
588, 102 NE 32 [cit Cyc]. 

Re at hence v. Cline, 166 NW 

Md.—Chappell v, Chappell, 86 Md. 
532, 39 A 984. 

Minn.—Schuster ‘Schuster, 84 
Minn. 403, 87 NW 1014; Stiehm v. 
Stiehm, 69 Minn, 461, 72 NW 708. 

Mo.—Fullhart v. Fullhart, 109 Mo. 
A. 705, 83 SW £41. 

OE aa a v. Blakely, 166 NW 

N, Y.—Le Roy v. Le Roy, 175 App. 
Div. 120, 161 NYS 503; Waterman v. 
Waterman, 147 App. ‘Div. 464, 131 
NYS 741. 

N. C.—Jones v. Jones, 173 N. C. 279, 
91 °SE 960. 
eat .—Hartje v. Hartje, 39 Pa. Super. 
490. 

Wash.—Gibson v. Gibson, 67 Wash. 
474) 122 P 15, 

See also infra § 767. 

42. Donaldson v. Donaldson, 31 
Ida. 180, 170 P 94; Lynch v. Lynch, 
99 Ill. A. 454. See also supra § 5387. 

43. Cal—Newlands v. Los An- 
geles County Super. Ct., 171 Cal. 741, 
LibAwP) 820). 

Ida.—Donaldson v. Donaldson, 31 
Ida. 180, 170 P 94. 

Ill.—Peo. v. Mehan, 198 Ill. A. 300; 
Lynch v. Lynch, 99 Ill. A. 454. 

Mont.—Bordeaux vy. Bordeaux, 29 
Mont. 478, 75 P 359. 

N. Y¥.—Beadleston v. Beadleston, 
103 N. Y. 402, 8 NE 735; Cipro v. Cip- 
ro, .161 NYS 408. 

44. Davis v. Davis, 141 Ind. 367, 
40 NE 803; Courtney v. Courtney, 4 
Ind. A. 221, 30 NE 914. 

45. Humphreys vy. Humphreys, 17 
Pa; Dist. 66. 

435. See infra § 549. 

47. Newlands v. Los Angeles 
ey. Super. Ct., 171 Cal. 741, 154 P 

48. See supra § 500. 

49. Cal.—Lacey v. Lacey, 108 Cal. 
45, 40 P 1056; Reynolds v. Reynolds, 
67 Cale L(6. 1 P "480; 

Ga.—Van Dyke vy. Van Dyke, 125 
Ga. 491, 493, 54 SE 5387 [cit Cyc]. 


Ill.— Newman vy. Newman, 69 Ill. 
167; Prise v. Prise, 197 Ill. A. 609; 
Benham v. Benham, 107 Ill. A. 424 


[aff 208 Ill. 98, 70 NE 30]. 
Ind.—Davis v. Davis, 141 Ind. 367, 
40 NE 803; Fites y. Fites, 62 Ind. A. 
396, 112 NE 39. 
Iowa.—Wala v. Wald, 124 Iowa 183, 
99 NW 720. 
cama eran ie v. Watkins, 66 Mo. A. 
Nev.—Wilde v. Wilde, 2 Nev. 306. 
N. Y.—Bishop v. Bishop, 165 App. 
Div. 954, 150 NYS 660; Poillon v. 
Poillon, 75 App. Div. 536, 78 NYS 


[§ 546] 7. At What Stage Allowed—a. 
The rule that an application for tempo- 
rary alimony should be made while the suit is 
pending #8 has been generally held to apply with 
reference to an application by a wife to compel the 
payment of her expenses and counsel fees by the: 
For the purpose of allowing counsel 
fees an action for divorce is pending until the time | 
for appeal has passed,®°° or until the final deter- | 
mination of the appeal;°t and a reversal and re-. 
manding of the case does not affect the jurisdiction » 
of the trial court to allow counsel fees for services 
in presenting the ease on appeal.®? 

At beginning of action. 
allowed at the beginning of the action >* and at the 
time of awarding temporary alimony.®* 


[19 C. J.J] 229 
In 


Counsel fees are often 


But the 


[rev 12 AbbNCas 159]. 

Pa.—Beckner v. Beckner, 19 Pa. 
Dist. 598. 

Tex.—Varn v. Varn, 58 Tex. Civ. A. 
595, 125 SW 629. 

See also cases infra this section. 

[a] Suit money may be allowed 
from time to time during the pen- 
dency of the action as expenses in=; 
crease or difficulties multiply. Rose 
v. Rose, 109 Cal. 544, 42 P 452; Davis | 
v. Davis, 141 Ind. 367, 40 NE 803. 

[b] Where anything remains to be | 
done to protect the rights of the wife | 
in the suit, and further services of | 
counsel will be necessary to conduct | 
the litigation to its conclusion, the , 
court has power to secure her the, 
future services of counsel and to pro- 
vide for the payment of expenses to- 
be thereafter incurred. McBride v. 
McBride, 53 Hun 448, 6 NYS 447 [aff 
117 N. Y, 624 mem, 22 NE 1127 mem]; 
alk v. Lewis, 3 LackLegN (Pa.) 

[ec] Allowance before answer.— 
Under some circumstances an order 
for suit money may be made before 
answer is filed, but in such case an 
affidavit should be filed setting forth 
at least in general terms the items of 
expense. Benham vy. Benham, 107 III. 
A. 424 [aff 208 Ill. 98, 70 NE 30]. 

50. Grannis v. San Francisco 
Super) ‘Ct,.2143"Cal) 630i Tek e640e 
Bordeaux y. Bordeaux, 29 Mont. 478, 
fo P 359. 

51. Bordeaux v. Bordeaux, 29 
Mont. 478, 75 P 359; McBride v. Mc- 
Bride, 119.N. Y. 519, 23 NE) 1065: 

52. Harding v. Harding, 205 Ill. 
105, 68 NE 754 [aff 105 Ill, A. 363]. 

53. Conn.—Cooke v. Newell, 40 
Conn. 596. 

Ga.—Hinton v. Hinton, 117 Ga. 547, 
43 SE 983; Glenn v. Hill, 50 Ga. 94; 
Sprayberry v. Merk, 30 Ga. 81, 76 
AmD 637. 


Ill.—Dow v. Eyster, 79 Ill. 254; 
Petrie v. Peo., 40 Ill. 334. 
Me.—Russell v. Russell, 69 Me. 


336. 

N. H.—Ray v. Adden, 50 N. H. 82, 9 
AmR 175. 
bitin v. Goodenow, Wright 

Okl.—McKennon v. McKennon, 10 
Okl. 400, 63 P 704. 

Tenn.—Carden v. ,Carden, (Ch. A.) 
37 SW 1022 

Wis. —Sumner v. Sumner, 
642, 12 NW 21. 

{a] Before the return day of the 
writ of attachment in which was in- 
serted a libel for divorce in an action 
instituted by the wife, suit money 
has been allowed where service of the 
writ has been made. Russell v. Rus- 
sell, 69 Me. 336. 

[b] After the original petition has 
been filed the court may by reascn 
of statute award counsel fees. Me- 
Kennon v. MeKennon, 10 Okl. 400, 63 
P 704, 

54. Bauman y. Bauman, 18 Ark. 
320. 68 AmD 171; Waters v. Waters, 
49 Mo. 385. 

fa] There should be no separate 
allowance for counsel fees, but a gen- 


54 Wis. 


BY2538 Winton v. Winton, 31 Hun 290i eral allowance to meet the expenses 


230 [19C.J.] 


entire amount need not be fixed at the beginning of 
the action,®® as allowances may be made trom time 
to time as the exigencies of the case shall seem 


to demand.®® 


After death of party. Upon the death of the hus- 
band it has been held that the wife’s action for 
divorce abates, and the court thereafter has no 
But the death of 
the wife before the trial of an action by her for 
divorce has been held not to take away from the 
court the power to award counsel fees which have 


authority to award counsel fees.** 


been earned.®® 


After referee’s report. Where the report of the 
referee was in favor of the wife, counsel fees should 
be allowed her, in the event the husband desires to 


prosecute further.>® 


On final hearing. While some courts allow coun- 
sel fees to a wife on her obtaining a decree of di- 


of the suit, leaving the wife to make 
her own terms with her counsel. 
Waters v. Waters, 49 Mo. 385. 

{b] Where the order allowing 
temporary alimony is silent regard- 
ing counsel fees, it will be pre- 
sumed that an allowance for counsel 


fees was included in the amount. 
Bauman v. Bauman, 18 Ark. 320, 68 
AmD 171. 

55. Rose v. Rose, 109 Cal. 544, 545, 


42 P 452; Gould v. Gould, 61 Misc. 
120, 114 NYS 331. 

[a] Keason for rule.—‘‘The court 
cannot know at the commencement 
of the action the amount of labor that 
will be required, or the value of the 
services to be performed in the prose- 
cution or defense of the action on be- 
half of the wife, and there is no rule 
of procedure which requires it to fix 
the entire amount of counsel fees at 
the beginning of the action.” Rose v. 

- Rose, 109 Cal. 544, 545, 42 P 452. 


56. Gould v. Gould, 61 Mise. 120, 
114 NMS Ssi: 
57. Pearson y. Darringtton, 32 Ala. 


227; Strickland v. 
451, 97 SW 659; McCurley v. 
ley, 60 Md. 185, 45 AmR 717. ° 

[a] Pending proceedings to set 
aside a decree involving property 
rights, counsel fees will be denied 
where the husband died. Strickland 
v. Strickland, 80 Ark. 451, 97 SW 659. 

[b] Additional allowance.—If the 
husband dies before a final decree is 
rendered in a suit for divorce by the 
wife, the court has no power to re- 
quire his executor to become a party 
to the suit to answer the demand of 
the wife for an additional allowance 
for counsel fees for services rendered 
in the cause during the lifetime of 
the Fusband. McCurley v. McCurley, 
60 Md. 185, 45 AmR 717. 

58. Ballard v. Caperton, 2 Metce. 
(Ky.) 412, 414, 415 (“by the thirty- 
second section of the chapter on 
costs (Rev. Stat., p. 207) it was en- 
acted, that ‘in suits for alimony and 
divorce the husband shall pay the 
costs of each party, unless it shall 
be made to appear in the cause that 
the wife is in fault, and has ample 
estate to pay the same.’ ... In order 
to fix this liability upon the husband, 
it is not required by the statute that 
the suit shall be brought regularly 
to a hearing, and be determined by 
the judgment of the court. That the 
wife died before a trial does not avoid 
this liability of the husband, so 
plainly fixed upon him by the statute. 
The fee of the wife’s attorneys is al- 
lowable as part of the costs, and as 
the costs are incident to the suit, the 
attorney’s fee, with the other items 
of costs, may be fixed and ascertained 
by the court in which the action was 
brought, even after the death of the 
plaintiff’). 

59. Donnelly v. Donnelly, 63 How 
ETON.) FOL. 

[a] Where the court confirms the | 


Strickland, 80 Ark. 
McCur- 


| Bauer v. Bauer, 42 Misc. 557, 87 NYS 
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voree,°° or for 
is notated under 


already incurred, 


of the parties.** 


son of statutory 


report (1) in favor of the wife an 
allowance of counsel fees is not au- 
thorized (McCarthy v. McCarthy, 137 
N. Y. 500, 33 NE 550 (construing Code 
Civ. Proc. § 176$); Beadleston v. 
Beadleston, 103 N. Y. 402, 8 NE 735; 
Poillon v. Poillon, 75 App. Div. 536, 
78 NYS 323), (2) even though judg-: 
ment on the report has not been sn- 
tered (McCarthy Vv. McCarthy. ' 
supra; Beadleston v. Beadleston, 103 
N. Y. 402, 8 NE 735; Poillon v. Poil- 
lon, supra), (3) as where a motion 
for judgment on the report is pend- 
ing (McCarthy v. McCarthy, supra; 
Beadleston v. Beadleston, supra; 
Poillon vy. Poillon, supra). 

[b] Where the court refused tc 
confirm the report in favor of the 
wife and a new referee was ap- 
pointed, the wife will be granted a 
further allowance for counsel fees. 


lex ADTs 
Armstrong v. Arm- 
strong, 35 Ill. 109; Ricketts v. Rick- 
etts, 4 Gill (Md.) 105; Graves v. 
Graves, 2 Paige (N. Y.) 62. 

[a] In Georgia it was held that 
irrespective of the question whether, 
on the final trial of a libel for di- 
vorce, counsel fees may properly be 
included by the jury in the allow- 
ance given to the wife as perma- 
nent alimony, a decree entered upon a 
verdict in her favor which embraces 
an award of counsel fees is not a 
mere nullity, and therefore cannot, 
after the time for exception thereto 
has expired, be set aside, or collater- 
ally attacked, on the ground that it 
was erroneous. Van Dyke v. Van 
Dyke, 125 Ga. 491, 54 SE 537. 

[b] Construction of order. — 
Where the court in a divorce suit re- 
quired defendant husband to pay 
eight hundred dcllars to his wife’s 
solicitors, which was paid, and, at 
the conclusion of the suit, ordered de- 
fendant to pay to such sclicitors the 
sum of fifteen hundred and twenty 
dollars, the latter sum was held to 
include the eight hundred dollars 
previously ordered to be paid. Dinet 
v. Pfirshing, 86 Ill. 83. 

61. Baier vy. Baier, 91 Minn. 165, 
97 NW 671. See Husband and Wife 
[21 Cye 1610]. 

62. Lacey v. Lacey, 108 Cal. 45, 
40 P 1056; McCarthy v. McCarthy, 
137 N. Y. 500, 33 NE 550; Beadleston 
v. Beadleston, 103 N. Y. 402, 8 NE 
735; Mercer v. Mercer, 73 Hun 192, 25 
NYS 867; Straus v. Straus, 67 Hun 
491, 22 NYS 567; Gould v. Gould, 61 
Mise. 120, 114 NYS 331; Emerson v. 


607. 
Anderson v.. Steger, 
112, 50 NE 665; 


Emerson, 26 NYS 291 [aff 37 NE 
826]; Pountney y. Pountney, 10 NYS 
192; Williams v. Williams, 6 NYS 
647, 3 Silv. Sup. 885, 17 N. Y. Civ. 
Proc. 297 [aff 130 N. Y. 193, 29 NE 
98, 27 AmSR 517, 14 LRA 9201. 

fa] Leave to apply for further al- 


tions the wife may be allowed counsel fees, 
though the husband has succeeded in the action,*? 
and this also may be by virtue of a statute.®® 
too the authorities are not agreed on the question 
whether suit money may be awarded on final hear- 


/lowance.—An allowance for past ser- 
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separate support,®! the allowance 
statutes which only authorize such 


allowances to enable the wife to carry on or de- 
fend ‘the action, and which are construed not to 
apply to allowances for expenses which have been 


62 unless the payment of past ex- 


penses is necessary to enable the wife further to 
prosecute or defend the action,®* or unless the rule 
becomes inoperative by reason of some stipulation 


Where the wife fails in her action, 


in some jurisdictions counsel fees have been refused 
on final hearing,®® and this may be the rule by rea- 


provision ;°* but in other jurisdic- 
al- 


So 


vices inserted in the final judgment 
was erroneous, as it was clearly not 
“necessary to enable the wife... to 
prosecute ... the action” within the 
meaning of the statute. The fact that 
pending the action the court on al- 
lowing a certain amount for counsel 
fees granted “leave to apply for a 


!further allowance’ was held to make 


no difference. Lacey v. Lacey, 103 
Cal. 45, 46, 40 P 1056. 
63. McBride v. McBride, 53 Hun 


448, 6 NYS 447 [app dism 117 N. Y¥. 
624 mem, 22 NE 1127 mem, 119 N. Y. 
519, 23 NE 1065]. 

{a] Where anything remains to be 
done to perfect the judgment to 
which the wife has been held to be 
entitled after trial, and it appears 
that future services of counsel will 
be necessary to perfect the judgment 
and to conduct the future steps in the 
litigation, and that the wife will not 
be able to retain her counsel unless 
compensétion is made for this ser- 
vice, the court has ample power to 
protect her and to secure to her the 
future services of her counsel. Mc- 
Bride v. McBride, 53 Hun 448, 6 NYS 
447 [app dism 117 N. Y. 624 mem, 22 
NE 1127 mem, 119 N. Y. 519, 23 NE 
1065]. 

'64. Page v. Page, 124 App. Div. 
421, 108 NYS 864 [aff 195 N. Y. 540 
mem, 88 NE 1127 mem]. 

[a] Agreement for settling ques- 
tion of counsel fees on final hearing. 
—There was an agreement by the 
husband which was, in effect, to pay 
a sum necessary to enable the wife to 
maintain her action, the amount to be 
determined by the court when the 
final jucgment in the action was en- 
tered. It was held that by reason of 
this agreement an allowance for 
counsel fees, although not made until 
the entry of the final judgment, was 
proper, as the actual making of the 
allowance related back to the time 
of the making of the agreement. 
Page v. Page, 124 App. Div. 421, 108 


NYS 864 [aff 195 N. Y. 540 mem, 88 
NE 1127 mem]. 
65. Stockman v. Whitmore, 140 


Iowa 378, 118 NW 403; Wald v. Wald, 
124 Iowa 183, 99 NW 720. 

66. See statutory provisions; and 
Hilker v. Hilker, 153 Ind. 425, 55 NE 
81; Johnson v. Johnson, 57 Kan. 343, 
46 P 700. 

67. Sumner vy. Sumner, 54 Wis. 
642, 12 NW 21. 

68. See statutory provisions. 

[a] In Kentucky, by virtue of 
statute, a husband may be compelled 
to pay counsel fees, although the wife 
is in fault, unless it further appears 
that the wife had ample estate to pay 
such fees. Mutter v. Mutter, 123 Ky. 
754, 97 SW 393, 30 KyL 79, 124 AmSR 
381; Hooe v. Hooe, 122 Ky. 590, 92 
SW 317, 29 KyL 113, 5 LRANS 729, 13 
AnnCas 214; Steele v. Steele, 119 Ky. 
466, 84 SW 516, 27 KyL 120; Alder- 
son v. Alderson, 113 Ky. 830, 69 sw 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing;°® in those jurisdictions where the statutes ex- 
pressly provide for the awarding of suit money on 
granting a divorce in favor of the wife, or refusing 
one on the application of the husband,’°® the allow- 
ance of suit money on final hearing is proper where 
the wife is awarded a divorce or the husband re- 
fused one; but in other jurisdictions where stat- 
utes provide for the awarding of suit money during 
the pendency of the action, 72 the cases are in con- 
flict, some holding that there can be,’® and others 
that there cannot “be,t4 an allowance for suit money 


on the final hearing. 


After final judgment,”> unless an appeal’® or a 
motion for a new trial” or to vacate the judgment 78 
is pending, counsel fees or allowances for expenses 


incurred in the trial of the case 


ized;*® and this is so, notwithstanding the court 
in such judgment reserves to the wife the right to 


700, 24 Kyl 595; Turner v. Turner, 
62 SW 1022, 23 KyL 3870; Ballard v. 
Caperton, 2 Metce. 412. 

69. See infra this section. 

70. See statutory provisions. 

71. . Hilker v. Hilker, 153 Ind. 425, 
55 NE 81. - 

[a] In Indiana it is made the im- 
perative duty of the court in de- 
creeing a divorce to the wife, or re- 
fusing one to the husband, to make 
an allowance sufficient to cover all 
reasonable expenses of the wife in 
the prosecution or defense of the ac- 
tion. Hilker v. Hilker, 153 Ind. 425, 
55 NE 81; Harrell v. Harrell, 39 Ind. 
185. 

[b] In Kansas the statute is held 
not to arply where the wife has been 
refused a divorce which she applied 
for. Johnson v. Johnson, 57 Kan. 343, 
46 P 700. 

72. See statutory provisions. 

73. Brasch v. Brasch, 50 Nebr. 73, 
69 NW 392; Sumner v. Sumner, 54 
Wis. 642, 12 NW 21. 

74, McCarthy v. McCarthy, 137 
N. Y. 500, 32 NE 550; Beadleston v. 
Beadleston, 103 N. Y. 402, 8 NE 735; 
Poillon v. Poillon, 75 App. Div. 536, 
78 NYS 323 (all construing Code Civ, 
Proc. § 1769). 

{a] Reason for rule.—‘‘The pur- 
pose of the statute is to furnish the 
wife means to carry on her action or 
to defend the same during the pen- 
dency thereof. The allowance looks 
to the future. There can be no ne- 
cessity for an allowance to make a 
defense which has already been 
made, or solely to pay expenses al- 
ready incurred. ... We confine our 
decision to the precise facts of this 
case as they appear in the record. 
We have no doubt that an allowance 
to a wife during the pendency of 
the action, for some past expense, 
might be authorized if it were shown 
that its payment was necessary to 
enable her to further carry on the 
action or her defense thereto.” 
Beadleston vy. Beadleston, 103 N. Y. 
402, 405, 8 NE 735. See also infra § 
549. 

[b] Leading case.—Beadleston v. 
Beadleston, 103 N. Y. 402, 8 NE 735. 

75. Action when pending see supra 
§§ 500-508. 

76. See infra § 547. 

77. See infra text and note 90. 

78. White v. White, 167 Wis. 615, 
168 NW 704. 

[a] Thus, on motion by a wife to 
vacate a judgment against her made 
before the judgment has become ef- 
fective by the lapse of one year from 
its entry on the ground of the hus- 
band’s remarriage and adultery dur- 
ing such period, the court may make 
allowance of attorney’s fees. White 
vy. White. 167 Wis. 615, 168 NW 704. 


79. 1I1l—Newman v. Newman, 69 
lallils a Kosre 

Ind.—Davis v. Davis, 141 Ind. 367, 
40 NE 803. 


Towa.—Stockman v. Whitmore, 140 
Iowa 378, 118 NW 403. 
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are not author- 


Minn.—Waener v. 
Minn, 441, 26 NW 450. 

Miss.—Robinson y. Robinson, 112 
Miss. 224, 72 S 923. 

Nev.—Wilde v. Wilde, 2 Nev. 306. 

INR i i 75 App. 
Div., 536, 78 NYS 323, 

Or.—Hengen y. Hengen, 85 Or. 155, 
166 P 525. 

Wash.—Dolby v. Dolby, 93 Wash. 
350, 160 P 950. 

But see Beckner v. Beckner, 19 Pa. 
Dist. 597 (holding that where an or- 
der for counsel fees and expenses, 
which had been served on defend- 
ant, is pending at the date of decree 
of the divorce it may be made abso- 
lute after the decree is ertered). 

[a] Reasons for rule.—(1) The 
granting of suit money is an inter- 
locutory matter, and is to be made 
only before decree and not afterward. 
Hengen v. Hengen, 85 Or. 155, 166 P 
525. (2) And where an award has 
once been made, original jurisdiction 
in the premises is exhausted. Stock- 
man v. Whitmore, 140 Iowa 378, 118 
NW 403; Hengen v. Hengen, supra. 
(3) After the parties have been di- 
vorced and their property rights set- 
tled, the reason for the payment of 
attorney fees no ionger exists, as the 


Wagner, 34 


court in dividing the property of thé' 


litigants takes into consideration 
their earning capacity in the future. 
Dolby v. Dolby, 93 Wash. 350, 160 P 
950. 
{b] 


grant counsel fees. Bishop v. Bishop, 
165 App. Div. 954, 150 NYS 660. 


[ce] Divorce or cross bill is with- 
in the rule. Newman v. Newman, 69 
Ill. 167. 


Past services see infra § 549. 

80. Wagner vy. Wagner, 34 Minn. 
441, 26 NW 450 

81. Pike v. Pike, 123 Ill. A. 553 
(under a decree granting separate 
maintenance to a wife in accordance 
with an agreement between the par- 
ties, and providing that either party 
should be at liberty to apply to the 
court, as circumstances might re- 
quire, the court had jurisdiction to 
allow counsel fees to the wife for 
services rendered after the decree 
in carrying out the terms of such 
decree). See also Page v. Page, 195 


N. Y. 540, 88 NE 1127 [aff 124 App. | 


Div. 421, 108 NYS 864] (plaintiff’s 
counsel in a suit for separation no- 
tified defendant’s attcrney before 
trial that he would be compelled to 
make a second motion for an addi- 
tional counsel fee. Defendant’s coun- 
sel suggested that it be postponed 
until the trial of the action, and be 
submitted to the trial judge, to which 
plaintiff's counsel agreed. At the 
close of the trial, when more than 
four hundred dollars had been ex- 
pended in disbursements, defendant’s 
counsel suggested that the amount 
of additional counsel fee be left to 
the court’s determination on the set- 
tlement of the decrce, and after de- 


After final judgment dissolv- | 
ing the marriage the court cannot | 


[A9'C.d2] 28L 


apply for future allowances,®° althougn, as to coun- 
sel fees, there is authority to the contrary.** 

After the vacation of a judgment suit money may 
be awarded,®? as the proceedings are then in the 
same state they were in before the judgment.®* 

On dismissal of suit. 
misses his suit for a divorce while the wife’s appli- 
cation for suit money is pending, she is nevertheless 
entitled to suit money.*# 
tarily dismisses her suit, the husband cannot be com- 
pelled to pay her suit money.® 
the husband dismisses his suit for divorce before a 
decision is rendered upon the wife’s application for 
temporary alimony, he may be compelled to pay the 
wife’s counsel for services rendered.®¢ 
held that, after a dismissal of the wife’s suit, the 
court can make no further order requiring the hus- 
band to pay counsel fees,®* even where the dismissal 


Where the husband dis- 


But where the wife volun- 


Likewise where 
But it is 


cision a decree was noticed for set- 
tlement, leaving a blank for the 
amount of counsel fee, when another 


counsel was substituted for defend- 
ant, and he objected to a further al- 
lowance. It was held that under 
Such agreement the court had power 
to make an additional allowance aft- 
er the decision had been rendered, 
notwithstanding Code Civ. Proc. § 
1769, providing for such allowance 
only from time to time during the 
pendency of the action). 

82. Davis v. Davis, 141 Ind. 367, 
40 NE 808. 

83. Davis v. Davis, 141 Ind. 367, 
40 NE 803. : 

84. Waters v. Waters, 49 Mo. 385. 

[a] The court has power to set 
aside a dismissal of a suit by the 
husband at the same term and al- 
low suit money. Woodward v. Wood- 
ward, 84 Mo. A, 328. 

85. Wick v. Beck, 171 Iowa 115, 153 
NW 836, LRA1915F 1162, AnnCas 
1917A 691; Phillips v. Simmons, 11 
AbbPr’ (Nv ¥.) 287; ‘Thompson’ v. 
Thompson, 3 Head (Tenn.) 527. 

{a] Withdrawal from case after 
cross bill filed.—Whére an attorney 
brought an action for a wife for di- 
vorce, and the husband filed a cross- 
petition, containing allegations re- 
flecting on the character of the wife, 
who thereafter withdrew from the 


case, and the court granted a divorce 


| larity 


to the husband on the cross petition, 
the attorney could not, by independ- 
ent action, recover from the husband 
for the services rendered the wife, 
on the theory that they were ‘‘neces- 


saries.’ Wieck v. Beck, 171 Iowa 
115, 153 NW 9836, LRATSIDR. 11/62; 
AnnCasi917A 691. 

86. Iowa.—O’Neil v. O’Neil, 100 


Iowa 743, 69 NW 528. 
3 Kan.—Gossett v. Patten, 23 Kan. 
40. 

Ky.—Powell v. Lilly, 68 SW 1238, 
24 KyL 193. 

Mass.—Stevens v. Stevens, 1. Metc. 


pike 
Y.—Hays v. Ledman, 28 Misc. 

57s, 59 NYS 687; Freeman v. Free- 
man, 8 AbbNCas 174; Anonymous, 
15 AbbPrNS 307; Germond v. Ger- 
mond, 1 Paige 83. 

Tex.—Varn y. Varn, 58 Tex. Civ. A. 
595, 125 SW 639) f 

Wash.—Thorndike v. Thorndike, 1 
Wash, T. 175,99 LEA 395. 5 

[a] Counsel fees should not he 
taxed in the bill of costs, and it is 
irregular to do so, but such irrégu- 
is not a ground for the re- 
versal of a judgment where the hus- 
band is not injured. Waters v. Wa- 


ters, 49 Mo. 385. 
87. Cal.—Reynolds v. Reynolds, 67 
Calc176)) (ae P 480. 


Ill—Newman v. Newman, 69 Ill. 
170; Ehrhardt v. Ehrhardt, 198 Ill. A. 
ATS PRiSeM V0 serise: 197 Wil Ace OOO: 

Ky.—Powell v. Lilly, 68 SW 1238, 24 
KyL 193. 

N. Y.—Chase v. Chase, 29 Hun 527. 

Or.—Corder y. Speake, 51 P 647. 


p32 [19 C.J] 


was due to a reconciliation,®® although there is au- 
thority to the contrary in the case of a reconcilia- 


tion.8® 


Pending a motion for a new trial counsel fees and 
suit money may be allowed the wife to enable her 
properly to prepare and present her motion.°° 
On or pending Appeal.®! Pending an 


[§ 547]. 


Tenn.—Thompson v. Thompson, 3 
Head 527; Carden v. Carden, (Ch. A.) 
37 SW 1022. 

{a] Dismissal in vacation.—In In- 
diana, where a dismissal of an ac- 
tion may be made in vacation, in 
which case the court shall enter 
judgment at the next term, it is held 
that if an action by the wife for 
divorce is voluntarily dismissed in 
vacation the court nevertheless re- 
tains a general administrative power 
over the case until the final judgment 
and may order the husband to pay 
the fees of counsel for services al- 
ready performed. Courtney v. Court- 
ney, 4 Ind. A. 221, 30 NE 914. 

{b] In Wisconsin, under a statute 
authorizing a court to order the hus- 
band to pay a sum to enable the wife 
to prosecute her suit, counsel fees 
may be allowed on dismissing the 
wife’s suit for divorce. Sumner v. 
Sumner, 54 Wis, 642, 12 NW 21. : 

88. Reynolds v. Reyonlds, 67 Cal. 
176, 7 P 480; Anderson v. Steger, 173 
Ill. 113, 50 NE 665; Newman v. New- 
man, 69 Ill. 167; McCulloch v. Mur- 
phy, 45 Ill. 256; Chase v. Chase, 29 
Tn: “CNis ¥2)) 527? 

89. Powell v. Lilly, 68 SW 123, 
24 KyL 193; Burgess v. Burgess, 1 
Duv. (Ky.) 287; McMakin v. Wick- 
liffe, 16 KyL 240; Callender v. Callen- 
der, 15 KyL 63; Beaulieu v. Beau- 
lieu, 114 Minn. 511, 131 NW 481; Full- 
hart v. Fullhart, 109 Mo. A. 705, 83 
Sw .541. 

[a] Reasons for this view.—(1) 
“We know of no principle of law by 
which a woman who has a meritori- 
ous cause of action for divorce em- 
ploys an attorney to institute and 
prosecute such an action can, after it 
has been instituted and carried on 
for some time, deprive him of his 
right to compensation for the serv- 
ices so rendered in that action by a 
reconciliation with her husband fol- 
lowed by a resumption of cohabita- 
tion. It would seem that upon the 
clearest principles of common hon- 
esty as well as law that an attorney 
in such a predicament ought to be 
compensated for the services ren- 
dered and that the wife should 
be allowed suit money for that 
purpose.” Fullhart v. Fullhart, 109 
Mowe Ace Oost 709.8 83) IS Wi 5415 
(2) The fact that the parties have 
become reconciled since the serv- 
ices were rendered and do _ not 
desire the further prosecution -of the 
action is not a legal equivalent of a 
dismissal of the action, and does not 
deprive the court of jurisdiction to 
make the order. Beaulieu v. Beau- 
lieu, 114 Minn. 511, 131 NW 481. 

90. Bordeaux v. Bordeaux, 29 
Mont. 478, 75 P 359; Halsted v. Hal- 
sted, 21 App. Div. 589, 47 NYS 814. 

91. Temporary alimony pending 
appeal see supra § 507. 

92. . S—kLeak v. Leak, 156 Fed. 
474, 84 CCA 284. 

Cal.—Grannis v. San Francisco Su- 
per. Ct., 143 Cal. 630, 77 P 647; Boh- 
nert v. Bohnert, 91 Cal. 428 27 P 
732; Larkin v. Larkin, 71 Cal. 330, 
12 P 227; Ex p. Winter, 70 Cal. 291, 
11 P 680; Coleman v. Coleman, 23 
Cal. A. 423, 138 P 362; Cargnani v. 
Cargnani, 16 Cal. A. 96, 116 P 306. 

- Colo.—Mercer v. Mercer, 19 Colo. 
A. 51, 73 P 662; Pleyte v. Pleyte, 15 


Colo. 125, 25° P 25. 
D. C.—Sparks v. Sparks, 25° App. 
356. 


Ida.—Roby v. Roby, 9 Ida, 371, 74 
P 957, 3 AnnCas 50. 
Ill.—Elzas v. Elzas, 183 Ill. 160, 
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L[§§ 546-547 


appeal courts have authority to award counsel fees 
and suit money to enable the wife properly to pre- 


sent her case in the appellate court;°* and the fact 


that there are 


55 NE 669 [aff 83 Ill. A. 523]; Jen- 
kins v. Jenkins, 91 Ill. 167; Allen v. 
Alien, 175 Ill. A. 220; Miles v. Miles, 
102 Ill. A. 130; Earle v. Earle, 75 Ill. 
A. 351. But see Balswic v. Balswic, 
179 Ill. A. 118 (it is not the duty of 
the court to award suit money to 
prosecute an appeal from a decree 
against the wife in the absence of a 
statute authorizing it). 

Ilowa.—Parsons v. Parsons, 152 
Iowa 68, 131 NW 17; Shors v. Shors, 
133 Iowa 22, 110 NW 16; Belding v. 
Belding, 97 NW 1112; Simpson v. 
Simpson, 91 Iowa 235, 59 NW 22; 
sale v. Blair, 74 Iowa 311, 37 NW 

Md.—Crane v, Crane, 128 Md. 214, 
97 A 535; Rohrback vy. Rohrback, 75 
Md. 317, 23 A 610. 

Mich.—Nichols v. Nichols, 163 
Mich. 107, 127 NW 1042; Van Voorhis 
v. Van Voorhis, 90 Mich. 276, 51 
ee 281; Chaffee v. Chaffee, 14 Mich. 
463. 


Minn.—Schuster v. Schuster, 84 
Minn. 403, 87 NW 1014. 
Miss.—Hall v. Hall, 77 Miss. 741, 


27 S 636. 

Mo.—Zeraga v. Zeraga, (A.) 200 
SW 700; Dowling v. Dowling, 181 Mo. 
A. 675, 164 SW 643; Mahn vy. Mahn, 
70 Mo. A. 337. 

Mont.—Bordeaux v. 29 
Mont. 478, 75 P 359. 

Nebr.—Wyrick v. Wyrick, 88 Nebr. 
9, 128 NW 662. 

Nev.—Lake v. Lake, 17 Nev. 230, 
30 P 878, 16 Nev. 363. 

N. J.—Disborough v. Disborough, 
51 N. J. Eq. 306, 28 A 3. 

N. Y.—Greenberg v. Greenberg, 134 
App. Div. 419, 119 NYS 227; Had- 
dock v. Haddock, 75 App. Div. 
565, 78 NYS 304; Poillon v. Poillon, 75 
App. Div. 536, 78 NYS 323; McBride 
v. McBride, 55 Hun 401, 8 NYS 448 
(aif ot 9 SSN Yer 59 ee oae Ne LOGorlss 
Cohen v. Cohen, 11 Misc. 704, 32 NYS 
1082; Halsted v. Halsted, 11 Misc. 
592, 32 NYS 1080, 1 AnnCas 230; 
Anonymous, 15 AbbPrNS 307. 

Okl.—Spradling v. Spradling, 158 P 
900; Hartshorn v. Hartshorn, 155 P 


508. 
pr ae nidle v. Biddle, 50 Pa. Super. 
43. 


S. D.—Pollock vy. Pollock, 7 S. D. 
331, 64 NW 165. 

Tenn.—Shy v. Shy, 54 Tenn. 125. 

Va.—Engleman v, Engleman, 97 Va. 
487, 34 SE 50. 

Wash.—State v. King County Su- 
per. Ct. 90iwashe 80). 155. (P 7393's 
Griffith v. Griffith, 71 Wash. 56, 127 P 
585; Sullivan v. Sullivan, 49 Wash. 
508, 95 P 1095; Holcomb v. Holcomb, 
49 Wash. 498, 5038, 95 P 1091 [cit 
Cyc]. 

W. Va.—Wass v. Wass, 42 W. Va. 
460, 26 SE 440. 

Wis.—Friend v. Friend, 65 Wis. 
412, 27 NW 34; Coad v. Coad, 40 Wis. 
392; Krause v. Krause, 23 Wis. 354. 
rn B.—Currey v. Currey, 39 N. B. 

[a] Where the husband is appel- 
lant, an allowance for counsel fees 
and expenses to enable the wife to 
resist the appeal is granted almost 
as a matter of course. Sparks v. 
Sparks, 25 App. (D. C.) 356; Balswic 
v. Balswic, 179 Tll. A. 118, 126 (stat- 
ute); Main v. Main, 168 Iowa 3538, 150 
NW 590; Mengel v. Mengel, 157 Iowa 
630, 188 NW 495; Bloss v. Bloss, 187 
Mich. 425, 153 NW 666; Hall v. Hall, 
77 Miss. 741, 27 S 636; Plattner v. 
Plattner, 116 Mo. A. 405, 91 SW 457; 
Miller v. Miller, 158 App. Div. 766, 


Bordeaux, 


1144 NYS 278; Drake v. Drake, 21 S. D. 


that she is the appellant is immaterial,*® provided 
the appeal is taken in good faith,®°* and it appears 


no reasonable grounds to believe 


that the appeal will not be successful;*° but the al- 


182, 110 NW 270. 

[b] Increase by appellate court.— 
Counsel fees allowed will be _ in- 
ereased by the appellate court where 
it appears that the allowance by the 
lower court was inadequate and that 
the husband is able to pay a proper 


allowance. Biddle v. Biddle, 50 Pa. 
Super, 43. 
[ec] Security for expenses of ap- 


peal.—A husband may be ordered, to 
deposit a sufficient sum in the reg- 
istration court to cover the allow~ 
ance awarded a wife for suit money 
and counsel fees on appeal. Leak v. 
Leak, 156 Fed. 474, 84 CCA 284. 

93. Mich.—Goldsmith v. Goldsmith, 
6 Mich. 285. 

Mo.—Zerega v. Zerega, (A.) 200 
SW 700; Hall v. Hall, (A.) 179 SW 
738; Mahn v. Mahn, 70 Mo. A. 337. 

Mont.—Bordeaux v. Bordeaux, 29 
Mont. 478, 75 P 359. 

N. J.—Disborough v. Disborough, 
51 N. J. Eq. 306, 28 A 3. 

Wash.—Griffith v. Griffith, 71 Wash. 
56, 127 P 585. - 
bee ee Ds v. Phillips, 27 Wis. 

[a] Reason for rule.—‘“Since the 
husband usually holds the purse 
strings, he must furnish her the 
means of attack or defense, else she 
may often be left in a helpless and 
defenseless condition.” Zerega Vv. 
Zerega, (Mo. A.) 200 SW 700. See 
also Rosenfeld v. Rosenfeld, 63 Mo. 
A. 411, 412 (“where the wife has 
failed in her suit for divorce, or 
where there has been a decree against 
her, the right to an allowance for 
suit money to enable her to prosecute 
an appeal is a question which pre- 
sents some _ difficulty. There has 
been something said on both sides 
of the question by our appellate 
courts, but the discussions have been 
outside of the records, and, therefore, 
not authoritative. State v. Seddon, 
93 Mo. 520, 6 SW 342; State v. St. 
Louis Ct. of App., 88 Mo. 135; Daw- 
son v. Dawson, 37 Mo. A. 207; Adams 
v. Adams, 49 Mo. A. 592. Both courts 
agree that under such circumstances 
alimony for sustenance (which was 
the question in judgment in all of 
the cases) may be allowed, but the 
supreme court clearly stated in both 
of its opinions that, under the stat- 
ute (section 4505 of Revised Stat- 
utes), the wife would also be enti- 
tled to suit money to enable her to 
carry on the litigation in the appel- 
late court. This court indicated a 
different opinion, and reasoned that 
it would be absurd for the chancel- 
lor to adjudge the wife to be the 
guilty party, and at the same time 
compel the husband to contribute to 
the further prosecution of the ac- 
tion. Upon further consideration we 
have concluded that the intimations 
of the supreme court are justified, 
unless it clearly appears that the 
appeal of the wife is without merit. 
That she is entitled in a proper case 
to support money, during the pend- 
ency of her appeal is conceded by 
both courts; for otherwise she might 
be starved into submission, and thus 
deprived of her right to have her 
case heard in the appellate court. To 
refuse her the necessary means to 
prosecute the appeal might lead to 
the same result’). : 

94. Disborough v. Disborough, 51 
N. J. Eq. 306, 28 A 3; Greenberg v. 
Greenberg, 134 App. Div. 419, 119 
NYS 227. See also cases supra note 
92; infra § 555. 

95. Spratt v. Spratt, 140 Minn. 510, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 547-549] 


lowance cannot be made before an appeal has been 
taken,®® and it is properly refused where the wife 
has ample property of her own,%? or has been pro- 
vided for by an antenuptial contract.°* The general 
rule has been applied to an appeal from an order 
for alimony,*® an order for counsel fees,+ and an 
order refusing leave to file a bill for review.” So, 
where the wife brings an action for a separation 
from bed and board, and the husband interposes a 
counterclaim for an absolute divorcee, and the latter 
is successful, the former is entitled in a proper case 
to counsel fees to perfect an appeal. But counsel 
fees have been refused where the husband died pend- 
ing an appeal by the wife from a judgment granting 
him a divoree.* So it has been held that an allowance 
is not proper where the purpose of the allowance is 
to pay for services rendered at the trial, and not to 
pay for services rendered on the appeal.> In some 
jurisdictions the application should be made to the 
trial court,® even after the appeal has been en- 
tered;? but usually where the application is not 
made until after the appeal is perfected, it should, 
in the absence of statute, be addressed to the appel- 
late court,’ and in determining the amount such 
court is at liberty to exercise its own judgment and 
diseretion,® as well as to avail itself of the estimates 
placed by experts upon the value of the services,1° 


166 NW 769, 167 NW 735; Rosenfeld [a] 
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In West Virginia where the 


[19 C.J.] 233° 


although it has been held that the appellate court 
will not determine the amount of a reasonable attor- 
ney’s fee in the absence of a finding in respect 
thereto by the trial court.14 

[§ 548] 8. To Whom Allowed. The allowance 
of counsel fees and suit money is for the wife and 
should be made to her, and not to the parties who 
perform services for her,!? although as to counsel 
fees there is some authority to the contrary.?* Coun- 
sel therefore cannot sue for an allowance of counsel 
fees when it has not been paid,/* except of course 
in those jurisdictions where the fees are considered 
as belonging to him and not to the wife.1® It has 
been held that where the wife sues in her own 
name instead of by next friend, as required by stat- 
ute or rule of court,!® she cannot ask for suit 
money,*’ and that, where the court appoints the 
prosecuting attorney to represent the public in a di- 
vorce proceeding,!§ the husband cannot be compelled 
to pay for such services.® 

[§ 549] 9. Allowance for Past Services or Ex- 
penses.2° As a general rule no allowance can be 
had for counsel fees which have been already 
earned.*! Likewise, although there is some author- 
ity to the contrary,?? an allowance for the payment 
of past expenses cannot ordinarily be made,”? except 
where such payment is necessary to enable the wife 


Weaver, 83 Ga. 172; SU Pa v. 


v. Rosenfeld, 63 Mo. A, 411; Friend 
v. Friend, 65 Wis. 412, 27 NW 34; 
and cases supra note 94. See also 
Elliott v, Elliott, 138 Ky. 309, 127 
Sw 478, ae _ (construing statute); 
and infra § 5 

[a] marie, “Of appeal.—An allow- 
ance for counsel fees to enable a wife 
to prosecuté her appeal is not a mat- 
ter of course in the supreme court; 
and when application is made the 
court will leok into the record so far 
as to determine whether the appeal is 
obviously without merit; and if it is 
the motion will be denied. Friend v. 
Friend, 65 Wis. 412, 27 NW 34; Coad 
v. Coad, 40 Wis. 392;-Krause v. 
Krause, 23 Wis. 354. 

96. Bordeaux v. Bordeaux, 29 
Mont. 478, 75 P 359 (expenses in- 
cidental to the preparation of an ap- 
peal cannot be awarded while a mo- 
tion for a new trial is pending and 
before the appeal has been taken). 

97. Seeger v. Seeger, 154 Ill. A. 

8 


Necessities of wife see infra § 553. 

98. Seeger v. Seeger, 154 Ill. A. 
38. 

99. Earle v. Earle, 75 Ill. A. 351; 
Gallagher v. Gallagher, 65 Wash. 310, 
118 P 4. 

1. Ex p. Winter, 70 Cal. 291, 11 P 

30 


2. Elzas v. Elzas, 183 Ill. 160, 55 
NE 669 (construing Starr & C,. St. 
Annot. c 40 par 15). 

8. Gansz v. Gansz, 59 NYS 955. 

4 Strickland vy. Strickland, 80 
Ark. 451, 97 SW 659. 

[a] Reason for rale.—‘“This is not 
a divorce suit now in the proper 
sense of the term, but a mere review 
of a divorce decree to ascertain its 
correctness in order to fix property 
rights. The reasons usually appeal- 
ing to a court in favor of such allow- 
ances do not appear here, and the 
usual means of enforcing such or- 
der no lenger exist. There is no rea- 
son why appellant should not pay her 
counsel, just as ordinary. litigants 
over property rights must. do.” 
Strickland v. Strickland, 80 Ark. 451, 
454, 97 SW 659. 

5. Poillon v. Poillen, 75 App. Div. 
536, 78 NYS 323. 

6 See statutory provisions; and 
Dicus v. Dicus, 131 Md. 87, 101 A 
697; State v. King County Super. Ct., 
90 Wash. 80, 155 P 398, 

7. Dicus v. Dicus, 131 Md. 87, 101 
A 697. 


husband is denied a divorce in a suit 
brought by him, and the decree is 
affirmed on appeal, counsel fees will 
not be allowed for services rendered 
on the appeal by the wife’s counsel, 
but the cause will be remanded with 
leave to counsel to apply for an al- 


lowance to the court below. Craig 
v. Craig, 80 SE 507. 
8. Ex p. Farrell, 196 Ala. 434, 71 


S 462, LRA1916F 1257: Lewis v. Lew- 
is, 138 Iowa 593, 116 NW 698; Shors 
v. Shors, 133 Iowa 22, 110 NW 16. 

‘ fa] Stipulation may modify this 
rule where no hardship can result. 
Newlands v. Los Angeles Super. Ct., 
171 Cal. 741, 154 P 829. 

9. Bolton vy. Bolton, 98 Nebr. 625, 
154 NW 213. 

Discretion of court see supra § 545. 

10. Bolton vy. Bolton, 98 Nebr. 625, 
154 NW 218. See also infra § 560. 

11. Ayeock v. Aycock, (Tex. Civ. 
A.) 131 SW 1139. 

12. Cal—Sharon v. Sharon, 175 


Cala Tie 16m 345. 

lll.—Firman v. Firman, 109 Ml. 
63; Werres v. Werres, 102 Ill. A. 
360; Miles v. Miles, 102 Ill. A. 130; 


Lynch v. Lynch, 99 Ill. A. 454. 
Ind.—Garrison v. Garrison, 150 Ind. 
419, 50 NE 383. 
A bahia ey v. Tayman, 2 Md. Ch. 
Miss.—Parker v. Parker, 71 Miss. 
164, 14 S 459. 
Nebr.—Yeiser v. Lowe, 50 
310, 69 NW 847. 
N. Y.—Mercer v. Mercer, 73 Hun 
192, 25 NYS 867; Reich v. Reich, 167 


NYS 660. 
Carden vy. Carden, (Ch. A.) 


Tenn. 
37 SW 1022 

[a] Reason for rule.—‘‘The wife 
employs her own attorneys; they are 
not assigned by the court, nor are 
they to be paid on its order.” Garri- 
son v. Garrison, 150 Ind. 417, 419, 50 
NE 383. 

{b] Payment into court. — ‘In 
practice, to save circuity and useless 
ceremony, the order is usually that 
the husband pay into court, for the 
use of the wife’s solicitors, or, some- 
times, directly to them; but it is her 
{the wife’s] right that is. enforced 
in this manner, not theirs [the solici- 
tors’].” Carden v. Carden, (Tenn. 
Ch. A:) 37-SW 1022, 1024. 

Counsel fees as necessaries see 
Husband and Wife [21 Cyc 1221]. 

138. Robert v. Roberts, 115 Ga. 259, 
41 SE 616, 90 AmSR 108; Weaver v. 


Nebr. 


Merk, 30 Ga. 81, 76 ‘AmD 63 

14. Yeiser v. Lowe, 50 opr. 310, 
69 NW 847; Burnham y. Tizard, 31 
Nebr. 781, 48 NW _ 8238; Kellogg v. 
Se oedand, 89 App. Div. 137, 84 NYS 

o. 

15. Roberts v. Roberts, 115 Ga. 
259, 41 SE 616, 90 AmSR 108. 

[a] In Georgia counsel fees which 
have been allowed pending a suit for 
divorce or application for perma- 
nent alimony absolutely belong to 
the counsel who renders the services 
to the wife, and such counsel may, 
if necessary, enforce payment of the 
same by the husband through appro- 
priate proceedings in his own name. 
Roberts v. Roberts, 115 Ga. 259, 4} 
SE 616; Weaver v. Weaver, 33 Ga. 
172. And see Sprayberry v. Merk, 36 
Ga. 81, 76 AmD 637. 

16. WN. Y. Chancery Rules, rule 163. 
See also supra § 228. 
tea oe v. Wood, 8 Wena. (N. 


245) 5 

18. Creamer v. Creamer, 386 Ga. 
618.- See also supra § 238 

19. Creamer v. Creamer, 36 Ga. 


618 (where the solicitor-general had 
been appointed by the court to see 
that the grounds of the action for di- 
vorce were legal and sustained by 
the proof, and it was held that the 
court had no authority to order the 
husband to pay him for that service). 
20. Sce also supra § 545. 
See supra § 545. 

22. Courtney v. Courtney, 4 Ind. 
A. 221, 30 NE 914. 

[a] Im Indiana under a _ statute 
emypowering a court to require a hus- 
band to pay, pending an action by the 
wife for divorce, such sums as would 
enable the wife efficiently to prepare 
her case for trial, it was said that 
it was immaterial in so far as the 
existence of such power was con 
cerned, whether the court required 
payment before expenses were in- 
curred or afterward. Courtney v. 
Courtney, 4 Ind. A. 221, 30 NE 914. 

23. Leak v. Leak, 156 Fed. 474, 
84 CCA 284 (Alaska); Anderson v. 
Steger, 173 Ill. 1138, 50 NE 665; Lynch 
v. Lyneh, 99 Ill. A. 454; Poillon v. 
Poillon, 75 App. Div. 536, 78 NYS 
323; Winkemeier y. Winkemeier, 11 
App. Div. 199, 42 NYS 586; Cipro 
v. Cipro, 161 NYS 408; Rivers v. Riv- 
ers, (Tex. Civ. A.) 133 SW 524. 

tal Reasons for rule.—(1) 
allowance looks to the future. 
ean be no necessity for 


“The 
There 
an allow- 


934 [190.3] 


further to prosecute or defend the case.?4 
allowance, when proper,?> may be made after ver- 
dict of a jury, but before judgment,”° and even after 
the decree upon previous stipulation of the attor- 


meys.27 


[§ 550] 10. Inquiry into Merits and Matters 
In General. 
tions under which allowances are made for counsel 
fees and expenses do not materially differ from 
those applicable to allowances of temporary ali- 
The question should be governed by the 
circumstances of the case,?® and rests in the sound 


Essential to Allowance—a. 


mony.?8 


diseretion of the court.®° 
[§ 551] b. Prima Facie Case. 


allow a wife, whether plaintiff or defendant, counsel 
fees and expenses, without inquiring into the merits 
of the action,®1 except in so far as to ascertain that 

she has a prima facie case,°* showing a meritorious | 


ance to make a defense which has al- 
ready been made, or solely to pay 
expenses already incurred.’ MBeadle- 
ston v. Beadleston, 103 N. Y. 402, 405, 
8 NE 735. (2) “Such an allowance 
can only be granted as to expenses 
necessary to be incurred in the fu- 
ture prosecution or defense of the 
action, and cannot be made for the 
Payment of past expenses except 
where such payment is necessary to 
be made in order to enable the wife 
to further prosecute or defend her 
case.” Loveren v. Loveren, 100 Cal. 
493, 495, 35 P 87. 

[b] Money raised on the wife’s 
own credit, and paid for expenses al- 
ready incurred, cannot be reimbursed 
pendente lite, as money necessary to 
enable her to prosecute the action. 
Loveren v. Loveren, 100 Cal. 493, 35 
PSS 

24. Cal.—Gay v. Gay, 146 Cal. 237, 
79 P 885; Loveren v. Loveren, 100 Cal. 
493, 35 P 87; Bohnert v. Bohnert, 91 
Calae28) oP Ven. 

Ill.— Peo. v. Mehan, 198 Ill. A. 300. 

Iowa.—Mengel v. Mengel, 157 Iowa 
630, 188 NW 495. 


Mich.—Bloss v. Bloss, 187 Mich. 
425, 153 NW 666. 
Minn.—Schuster v. Schuster, 84 


Minn. 403, 87 NW 1014. 
Mont.—Bordeaux v. Bordeaux, 29 
Bont. Wee bye 2s sia 
Y.—McCarthy v. McCarthy, 137 
N. Ny. 500, 33 NE 550; Beadleston v. 
Beadleston, 103 N. Y. 402, 8 NE 735; 
Cipro v. Cipro, 161 NYS 408; Emer- 
son v. Emerson, 26 NYS 291 [aff 37 


ol 


NE 826]. 

See also supra § 546. 

[a] To prosecute an appeal.— 
Bloss v. Bloss, 187 Mich. 425, 153 


NW 666; Poillon v. Poillon, 75 App. 
Div. 536, 78 NYS 332; McBride v. Mc- 
Bride, 55 Hun 401, 8 NYS 448 [aff 
MORIN Gey 9. 6235 NEV LO63u Cipro 
v. Cipro, 161 NYS 408. 

25. See cases supra note 24. 

26. McBride v. McBride, 53 Hun 
448, 6 NYS 447 [app dism 117 N. Y. 
624 mem, 22 NE 1127 mem, 119 N. Y. 
519, 23 NE 1065]; Cipro v. Cipro, 161 
NYS 408. 

On final hearing see supra § 546. 

27. Page v. Page, 124 App. Div. 
421, 108 NYS 864 [aff 195 N. Y. 540 
mem, 88 NE 1127 mem]; Cipro v. 
Cipro, 161 NYS 408. 

After final hearing see supra § 546. 


28. See supra § 509 et seq. 

29. See supra § 545. 

30. See supra § 545. 

31. Colo.—Daniels v. Daniels, 9 
€olo.i33,10 PP 657. 
pans C—Tolman: v.. Tolman; 1, App: 


Fla.—Phelan y. Phelan, 12 Fla. 449. 
Ga.— George v. George, 130 Ga. 608, 
61 SE 401. 


Tll.—Funk v. Funk, 81 Ill. A. 540; 
Gamble v. Gamble, 57-Ill. A. 183. 
Ind.—Yost v. Yost, 141 Ind. 589, 41 


NE 11. 


DIVORCE 


Such an 


The condi- | fees.*® 


The court may 


[§ 552] ©. 


Iowa.—Campbell v. Campbell, 73 
Iowa 482, 35 NW 522. 

Ky.—Donnelly vy. Donnelly, 78 SW 
182, 25.-KyL 1543. 

Md.—Buckner vy. Buckner, 118 Md. 
101, 84 A 156, AnnCas1914B 628; Mc- 
Curley v. McCurley, 60 Md. 185, 45 
AmR 717; Ricketts v. Ricketts, 4 Gill 


105; Tayman v. Tayman, 2 Md. Ch. 
362: Coles v. Coles, 2 Md. Ch. 341. 
eee Viral CAS) 179 2S Wwe 


Mont.—Rumping v. Rumping, 41 
Mont. 33, 108 P 10. 

N. J.—Johnson vy. Johnson, 4 N, J. 
Te we 241. 

Y.—Douglas v. Douglas, 13 Abb 
PrNs 291; Fowler v. Fowler, 4 Abb 
iad aculabe Denton v. Denton, 1 Johns. 
Ch. 364; Mix v. Mix, 1 Johns. Ch. 108. 

Okl.—McKennon y. McKennon, 10 
Okl. 400, 63 P 704. 
(Ch. A.) 


Tenn.—Carden v. Carden, 
37 SW 1022. 

[a] Wife a monomaniac.—On a 
rehearing of an application for suit 
money in an action by a wife for a 
divorce, the court will not consider 
affidavits which go to show that the 
wife was a monomaniac and that the 
charges in her complaint were crea- 
tures of her disordered imagination, 
unless -perhaps in connection with a 
determination of the amount of suit 
money to be allowed. Gruhl v. 
Gruhl, 123 Ind. 86, 23 NE 1101. 

Temporary alimony as a matter of 
course see supra § 498. 

32. Jenkins v. Jenkins, 91 Ill. 167; 
Rawson v. Rawson, 37 Ill. A. 491; 
Burgess v. Burgess, 25 Ill. A. 525; 
Deisler v. Deisler, 65 App. Div. 208, 72 
NYS 560; Solomon y. Solomon, 26 
N. Y. Super. 669, 28 HowPr 218; Di- 
mond v. Dimond, 124 NYS 493; and 
cases supra note 31. 

[a] The merits of the controversy 
between the parties are of secondary 


importance. Umlauf v. Umlauf, 22 
Ill. A. 580. 
[b] Pleadings must show a pri- 


ma facie case. Daniels v. Daniels, 9 
Colox 1335010, P7650 

[c] Where the wife’s original bill 
or petition shows on its face a case 
for divorce or permanent alimony, 
she is entitled to an allowance for 
counsel fees. Tolman vy. Tolman, 1 
App. (D. C.) 299; McKennon y. Mc- 
Kennon, 10 Okl. 400, 63 P 704. 

33. See cases supra note 32. 

[a] A meritorious cause of action 
must appear. Solomon v. Solomon, 
26 N. Y. Super. 669, 28 HowPr 218. 

{b] If the bill shows a meritori- 
ous cause of action and there is a 
showing of good faith on the wife’s 
part, counsel fees are authorized. An- 
derson v. Steger, 173 Ill. 118, 50 NE 
665. 

{cl Where upon the face of the 
bill there are not sufficient facts al- 
leged to justify a decree of divorce, 
the court should not, at any stage of 
the proceedings, allow to the wife 


[§§ 549-552 


cause of action,?* with some probability of succeed- 
ing in her suit. In an action by the husband, if the 
wife denies his allegations, counsel fees are prop- 
erly allowed,®® and the fact that the husband sub- 
mits affidavits in support of his allegations does 
not affect the right of the court to allow counsel 
On appeal by the wife from a judgment 
granting a divorcee to her husband, she must, before 
being entitled to counsel fees to perfect her appeal, 
show that some prejudicial error has been com- 
mitted;??7 and suit money will not be allowed if the 
| appeal is obviously without merit.*® 
show a necessity for the expenses incurred or to be 
incurred and for the services of counsel,?® and that 
she is unable to pay them.*° 
Marriage and Separation. The rule 
that the court will not inquire into the merits of an 
action before awarding counsel fees 


She must also 


and suit 
means to compensate counsel to pros- 
ecute her suit. A prima facie case 
must at least be made in her plead- 
ings before such an order is passed. 
Phelan v. Phelan, 12 Fla. 449. 

Good faith see infra § 555. 

34. See infra § 555. 

[a] That the wife had a reason- 
able foundation for her suit must be 
made to appear. Carden v. Carden, 
(Tenn. Ch. A.) 37 SW 1022. 

{b] Where the evidence is con- 
flicting as to whether plaintiff left 
her husband’s home, ard lived apart 
from him because of cruel treatment, 
or voluntarily quitted him in unpro- 
voked anger, without excuse, and be- 
cause she did not wish to live longer 
with him, a court does not abuse its 
discretion in declining to grant coun- 
sel fees. George v. George, 130 Ga. 
608, 61 SE 401. 

85. Schmalholz v. Schmalholz, 111 
App. Div. 548, 98 NYS 510; Masey v. 
Masey, 58 App. Div. 619 mem, 68 NYS 
994. See also Bissell v. Bissell, 1 
Barb. (UNS Y.) 480) «20 HowPry 222 
(the wife is entitled as of course to 
an allowance for expenses, unless 
there is an undenied charge of adul- 
tery against her). 

[a] Where the wife interposes a 
counterclaim against plaintiff of be- 
ing a faithless husband, and this is 
supplemented with affidavits, apart 
from the probability of defendant’s 
success in meeting her husband’s 
charge, she should be permitted to 
establish such defense if she can, 
upon the trial, and to that end some 
amount should be awarded her as 
counsel fees, although temporary ali- 
mony is properly denied. Masey v. 
Masey, 58 App. Div. 619 mem, 68 NYS 


994. 

36. Dean v. Dean, 48 Misc. 149, 96 
NYS 472; Cohen v. Cohen, 11 Misc. 
704, 32 NYS 1082. 

387. Gansz v. Gansz, 59 NYS 955. 

88. Von Trott v. Von Trott, 118 
Wis. 30, 94 NW 798; Friend v. Friend, 
65 Wis. 412, 27 NW 34; Krause v. 
Krause, 23 Wis. 354. But see Rosen- 
feld v. Rosenfeld, 63 Mo. A. 411 
(where suit money was. properly 
awarded, as it did not appear that the 
appeal was devoid of merit). 

39. Cal.—Stewart v. Stewart, 156 
Cal. 651; 105.P 955. 

N. Y.—Lake v. Lake, 194 N. Y. 179, 
87 NE 87. 

Pa.—Maas v. Maas, 16 WklyNC 130. 

Tex.—Hill v. Hill, (Civ. A.) 125 
SW 91 

Man. —Standall v. Standall, 22 Man. 
591. 

Ont.—Cowie v. Cowie, 17 Ont. L. 44, 
12 OntWN 107, 229. 

[a] The expenses of the stenog- 
rapher’s minutes of a mistrial should 
not be awarded to the wife in an 
action for separation. Herrmann v. 
Herrmann, 88 App. Div. 76, 84 NYS 
736. 


40. See infra § 553 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 552-553] 


money *! is subject to the exception that marriage 
must be shown to the satisfaction of the court.*? 
But in an action by the husband for an absolute 
divorce, counsel fees have been allowed, notwith- 
standing the wife denied the existence of the mar- 
riage on account of a foreign divorce obtained by 


her,*? although it has been held 


wife is entitled to an allowance for attorney’s fees 
expended in a suit by her to enforce the payment 
of alimony awarded her by the divorcee decree.*4 
An allowance for counsel fees or expenses is not de- 
pendent upon the fact that the wife is living away 
from the husband’s home,*® but may be made where 


41. See supra § 550. 

42. Cal.—Hite v. Hite, 6 Cal. Un- 
rep. ‘Cas, 216-55 P-900. 

Colo.—Jones v. Jones, 62 Colo, 269, 
160 P 87. 

Fla.—Wood v. Wood, 56 Fla. 882, 
47 S 560; Banks v. Banks, 42 Fla. 
362, 29 S 318. 

Ill.— Paul v. Paul, 201 Ill. A. 595; 
Hazard v. Hazard, 197 Ill. A. 612. 

Ky.—Barth v. Barth, 102 Ky. 56, 
42 SW 1116, 18 KyL 905, 80 AmSR 


335. 

N. J.—Freeman vy. Freeman, 49 N. 
J. Eq. 102, 23 A 113. 

N. Y.—Lake v. Lake, 194 N. Y. 179, 
87 NE 87; Dye v. Dye, 140 App. Div. 
309, 125 NYS 242; Ober v. Ober, 5 
Silv. Sup. 37, 7 NYS 843. 

Pa.— Smith v. Smith, 24 Pa. Dist. 
527. 

Wash.—Dolby v. Dolby, 93 Wash. 
350, 160 P 950. 

See also supra §§ 512-515. 

{a] Common-law marriage has 
been held to be sufficient in some 
states to support an order for the 
payment of counsel fees. Hite v. 
Hite,, (Cal-)( 55: PF. 900. 

{b] Marriage de facto.—Counsel 
fees will be allowed if .there is a 
marriage de facto, although a mar- 
riage de jure is denied. Smith v. 
Smith, 24 Pa. Dist. 527. 

[c] It is upon the existence of the 
marriage relation that an order re- 
quiring the husband to pay counsel 
fees to the wife rests. Lake v. Lake, 
DOA INGO eet s INUEUR SG, 

{d] If it appears that there was 
no valid marriage, counsel fecs 
should not be allowed. Hopper v. 
Hopper, 92 Hun 415, 36 NYS 610. 

{e] Where there is no proof of 
the marriage or living together as 
husband and wife except the allega- 
tions of an unsworn bill of complaint, 
while defendant by affidavit specifi- 
cally denies under oath that he was 
ever married to complainant, and 
that he ever lived with her as his 
wife, the court is not justified in 
making any order for counsel fees. 
Banks v. Banks, 42 Fla. 362, 29 S 318. 

{f] Where a marriage was void 
ab initio, a wife suing for divorce 
and knowing of the invalidity of the 
marriage was not entitled to coun- 
sel fees. Dye v. Dye, 140 App. Div. 
309, 125 NYS 242. 

43. Starkweather v. Starkweather, 
29 Hun (N. Y.) 4£8; Bailie v. Bailie, 
53 NYS 866, 5 NYAnnCas 193 [rev on 
other grounds 30 App. Div. 461, 52 
NYS 228]. See also supra § 545. 

[a] As long as the husband as- 
serts a marriage in a suit instituted 
by him for its dissolution, he may be 
liable for the expense to which he 
puts his wife in defending his claim. 
Starkweather v. Starkweather, 29 
Hun (N. Y.) 488; Bailie v. Bailie, 53 
NYS 866, 5 AnnCas 193 [rev on other 


grounds 30 App. Div. 461, 52 NYS 
228]. 

44. Czarra v, Czarra, 128 Ill. A. 
430, 433. 


45. Harmon v. Harmon, 21 Del. 
152, 158. 58 A 1042; Tayman v. Tay- 
man, 2.Md. Ch. 393; Smith v. Smith, 
92 App. Div. 442, 87 NYS 137. 

“Hven where the wife is living 
with her husband, but is without 
funds, we have granted her petition 


DIVORCE 


[§ 553] 


that a divorced 


for expenses of suit.’ Harmon v. 
Harmon, supra. 

Separation under agreement see 
infra § 553 note 50 [ce]. 

46. Tayman v. Tayman, 2 Md. Ch. 
393; Smith v. Smith, 92 App. Div. 
442, 87 NYS 1387. 


Ala. 437. 


v. Turner, 44 


Cal.—Meyer v. Meyer, 5 Cal. Un- 
ner. Cas. 944, 52 P 485. 

Del.—Harmon v. Harmon, 21 Del. 
152, 58 A 1042. 
a ore v. Chaires, 10 Fla. 
08. 

Ga.—Kendrick v. Kendrick, 105 Ga. 


38, 31 SE 115. 

Ida.—Day v. Day, 12 Ida. 556, 86 
P 531, 10° AnnCas 260: 

Ill.—Jenkins v. Jenkins, 91 Ill. 167; 
Davis v. Davis, 36 Ill. A. 643; Bur- 
gess_v. Burgess, 25 Ill. A. 525; Um- 
lauf v. Umlauf, 22 Ill. A. 580. 

Ind.—Gruhl v. Gruhl, 123 Ind. 86, 
23 NE 1101; Kenemer v, Kenemer,: 26 
Ind. 330. 

lowa.—Campbell v. Campbell, 73 
Iowa 482, 35 NW 522. 

Md.—Tayman v. Tayman, 2 Md. Ch. 


392. 
Mikes Serteh v. Porter, 41 Miss. 
Mo.—Coen v. Coen, 130 Mo. A. 480, 
109 SW 1083. 
Mont.—Bordeaux v. Bordeaux, 29 


Mont. 478, 75 P 359. 

Nev.—Buehler v. Buehler, 38 Nev. 
500, 151 P 44. 

N. H.—wWallace v. Wallace, 175 
INSEL 2G AeehOS Ss 

N. J.—Westerfield v. Westerfield, 
36 N. J. Eqs 195, 

N. Y.—lLake v. Lake, 194 N. Y. 179, 
87 NE 87; De Lliamosas v. De Llamo- 
sas, 62 N. Y. 618; Page v. Page, 124 
App. Div. 421, 108 NYS 864 [aff 195 
N. Y. 540 mem, 88 NE 1127]; McDon- 
ough v. McDonough, 76 HowPr 193. 

Pa.—-Waldron v. Waldron, 55 Pa. 
231. 

Tenn.—Thompson vy. Thompson, 3 
Head 528. 

Va.—Kiser v. Kiser, 108 Va. 730, 62 
SE 936. 

Wis.—Coad v. Coad, 40 Wis. 392. 

48, | \Czarra iv. \Czarra, 128 11h VA. 
430; Lake v. Lake, 194 N. Y. 179, 87 
NE 87; Carden v. Carden, (Tenn. 
Ch.) 37 SW 1022; and cases supra 
note 47. 

[a] In the absence of evidence 
that the wife is impecunious, the 
trial court in a divorce case has no 
authority to direct payment of her 
counsel fee in a divorce action. My- 
ron v. Myron, 167 App. Div. 895, 151 
NYS 671. 


49. Ala.—Turner v. Turner, 44 


Ala. 437. 

Colo.—Jones v. Jones, 62 Colo. 269, 
TOOLESTE 
sible re fchetes v. Chaires, 10 Fla. 


Ida.—Donaldson v. Donaldson, 31 
fdas CSOl Uzi re eae Day: Vv. Dayat 
Ida. 556, 86, P 531, 10 AnnCas 260. 

Tll.—Arado v. Arado, 281 Ill. 123, 
117 NE 816; Klekamp v. Klekamp, 275 
Ill. 98, 113 NE 852, AnnCasi918A 663; 
Carlin v. Carlin, 65 Ill. A. 160; Raw- 
son v. Rawson, 37 Ill. A. 491. 

Ind.—Kenemer y. Kenemer, 26 Ind. 
330. 

Ky.—Griffin v. Griffin, 173 Ky. 636, 


[19 C.J.] 285 


it appears that she i is living at his home and is ade- 
quately supported.*® 

d.. Wife’s Necessity. Whether counsel 
fees or suit money shall be allowed a wife, and if so, 
what the amount shall be, is affected by the wife’s 
necessity,*7 and the burden is on her to show the - 
existence of facts which will justify the court in 
making such an allowance.*® 
means to enable her properly to prosecute or defend 
her action, suit money will not be allowed;*® but if 
she is without means properly to prosecute or de- 
fend the action, the court may allow her counsel 
fees or suit money,°® having regard to the ability 


If she has sufficient 


191 SW 458. 
Md.—Coles v. Coles, 2 Md. Ch. 341; 
Daiger v. Daiger, 2 Md. Ch. 335. 


Tic his, Meo Ve orter | (41 Misss 
Mo.—Shearer v. Shearer, (A.) 189 


SW 592; Hail v. Hall, (Mo. A.) 179 
SW 738; Rutledge v. Rutledge, (A.) 
119 SW "489: Penningroth v. Penning- 
roth, 71 Mo. A. 438. 
pane H.—Quincy v. Quincy, 10 N. H. 

N. J.—Suydam v. Suydam, 79 N. J. 
Eq. 144, 80 A 1057; Westerfield v. 
Westerfield, 36 N. J. Eq. 195. 

N. Y.—Lake y. Lake, 194 N. Y. 179, 
87 NE 87; Brand v. Brand, 178 App: 
Div. 822, 166 NYS 90; Myron v. My- 
ron, 167 App. Div.. 895, 151 NYS 671; 
Chase vy. Chase, 29 Hun 527 [rev 65 
HowPr 308]; Maxwell v. Maxwell, 23 
Hun 566; Morrell v. Morrell, 2 Barb. 
480; Richardson v. Richardson, 94 
ee 582; Jones y. Jones, 2 Barb. Ch. 

N. D.—Bailey v. Bailey, 21 N. D. 
553, 1384 NW 747. 

Pa.—Culbertson v. Culbertson, 28 
Pa. Co. 322; Bucher v. Bucher, 25 
Pa. Co. 513; Schireman v. Schireman, 
7 Pa, Co. 110; Thomas v. Thomas, 4 
uP 305; Miller v. Miller, 1 WklyNC 

Tenn.—Thompson v. Thompson, 3 
eee 527; Lishey v. Lishey, 2 Tenn. 

Wash.—Pringle  v. 
Waish. 937 104° P 135; 

Wis.—Coad vy. Coad, 40 Wis. 392. 

Eng.—Eaton v. Haton, L. R. 2 P. & 
fee 51; Fyler v. Fyler, Deane Eccl. 

See also cases supra note 47. 

_[a] This is not a mere matter of 
discretion,” but a settled principle of 
equity. Per Rapallo, J., in Collins v. 
Collins, 80 N. Y. 1. 

{b] In Kentucky, by statute, a 
wife who has ample estate to pay 
will not be allowed a sum for coun- 
sel. Wills v. Wills, 168 Ky. 35, 181 
SW 619; Harrison v. Harrison, 146 
Ky. 631, 143 SW 40; Steele v. Steele, 
119 Ky. 466, 84 SW 516; Alderson v. 
Alderson, 113 Ky. 830, 69 SW _ 700; 
Turner v. Turner, 62 SW 1022, 23 
KyL 370. 

{c] Where the wife is financially 
more able to pay her counsel fees 
than the husband, she should not be 
allowed such fees, either in the trial 
court or on appeal. Klekamp v. Kle- 
kamp, 275 Tl. 98, 113° NE 852, Ann 
Casl918A 668. 

iCal: 


50. Cal.—Meyer v. Meyer, 
Colo.—Jones v. Jones, 62 Colo. 269, 


Pringle, 55 


Unrep. Cas. 944, 52 P 485. 
160 P 87. 
Del.—Harmon v. Harmon, 21 Del. 
152, 58 A 1042. 

Ida.—Day v. Day, 12 Ida. 556, 86 
P 531, 10 AnnCas 260. 

Ind.—Sellers v. Sellers, 141 Ind. 
305. 40 NE 699. 

Mda.—Tayman vy. Tayman, 2 Md. 
Che 393: 

Mo.—Mahn vy. Mahn, 70 Mo. A.'3387. 

N. Y.—Brand v. Brand, 178 App. 
Div. 822, 166 NYS 90; Rose v. Rose, 
11 Paige 166; Collins v. Collins, 2 
Paige 9. 

Pa.—Waldron v. Waldron, 55 Pa 
231; Neagley v. Neagley, 59 Pa. Su- 
per. 565; Humphreys v. Humphreys, 
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of the husband in doing so.5? 

The capital of the wife’s separate estate need not 
be resorted to by her in prosecuting or defending 
her action against the husband;°? it ts the income 
from the estate that determines her necessity.®® 
Where her revenue from real estate is insufficient,>* 
she ought not to be required to encumber the real 
estate.°> So pending an appeal the wife will not 
be allowed a sum for counsel fees,®* unless she shows 
a necessity for it,®7 under the rules above stated.°* 
In some jurisdictions, however, it seems that not- 
withstanding the wife is possessed of independent 
means, the question still rests in the discretion of 
the court and may or may not be allowed according 
to the cireumstances.°*® 

[§ 554] e. Husband’s Ability. The financial 
ability of the husband is important on the question 
of the wife’s claims to counsel fees or suit money.®° 
The husband’s ability to respond, coupled with the 
wife’s need, will ordinarily be sufficient to warrant 
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an award of suit money.*t Where the ability of the 
husband is not shown, it is generally held that suit. 
money should not be awarded.®* Poverty of the 
husband, where he is plaintiff, is no defense to the 
application,®* as he must either furnish the wife 
with money to enable her to make her defense, or 
abandon the action,** unless the proceedings are 
stayed until he becomes able to pay.®® Under a stat- 
ute empowering the court to award suit money out. 
of the estate of the husband, it has been held that 
a father cannot be subjected to the payment of suit 
money where as next friend of his minor son he 
prosecutes an action for divorce.®® 

[§ 555] f. Wife’s Good Faith and Probable 
Success. While the wife need not prove the merits 
of her case, it must appear, as in the case of an 
application for temporary alimony,°** that she is act- 
ing in good faith in bringing her suit °° and that 
there is some probability of her succeeding in the 
suit.7° 


17 Pa. Dist. 66; O’Hara v. O’Hara, 2 
Pa. Dist. 452; Clark v. Clark, 28 Pa. 
Co. 503; Tubbs v. Tubbs, 25 Pa. ‘Co. 
26; Smith v. Smith, 11 Pa. Co. 465. 

Va.—Kiser v. Kiser, 108 Va. 730, 
62 SE 936. 4 

Eng.—Belcher v. Belcher, 1 Curt. 
Heel. 444. 

See also cases supra note 47. 

{a] In Kentucky, under the stat- 
ute (1) where the wife is not in 
fault and has no estate, the husband 
is liable for her attorney’s fees, al- 
though the case is settled and the 
parties reconciled before a hearing 
takes place. Evans v. Stewart, 38 
SW 697, 18 KyL 941; Logan v. Lo- 
gan, 2 B..Mon. 142. (2) The appel- 
late court on appeal by the wife will 
adjudge that the husband pay the 
costs of the action including a ‘rea- 
sonable fee to the wife’s attorney, 
although the wife is.shown to. be in 
fault where it also appears that she 
had no estate with which to pay the 
costs. Elliott v. Elliott, 138 Ky. 309, 
127 SW 478, 1008. 

[b] Aid from community proper- 
ty.—A wife is entitled to be provided 
out of the community property with 
means to secure an efficient’ prepara- 
tion of her case on appeal, and, where 
such relief is denied by the trial 
court, the supreme court, in aid of its 
appellate jurisdiction, may grant 
relief, and the fact that the wife 
prosecutes the appeal does not affect 
such right. Griffith v. Griffith, 71 
Wash. 56, 127 P 585. 

[c] Separated by agreement.—It 
is an open: question in New York 
whether, where the parties are liv- 
ing apart under a separation agree- 
ment, the wife in an action by the 
husband for an absolute divorce is 
entitled to suit money, the necessity 
for such an allowance being shown. 
Grube v. Grube, 65 App. Div. 239, 72 
NYS 529. 

51. See infra § 554. 

52. Meyer v. Meyer, 5 Cal. 
Cas. 944, 52 P 485; Miller v. 
{DING OM 102 , 

58. Meyer v. Meyer, 5 Cal. 
Cas. 944, 52 P 485; Miller v. 
Td N.C... 70: 

54. Meyer v. Meyer, 5 Cal. 
Cais: +944, .52..P 485. 

55. Meyer v. Meyer, 5 Cal. Unrep. 
Casi, 944, 52" P.-485. 

56. Bernsdorff v. Bernsdorff, 26 
App. (D. C.) 228; Disborough vy. Dis- 
borough, 51 N. J. Eq. 306, 28 A 3. 

[a] Where the wife prevails in 
the trial court, and there is belonging 
to the parties a substantial amount 
of community property, which is in 
the possession and under the control 
of the husband, and the disposition 
thereof made by the trial court is 
superseded by the husband’s stay 
bond on appeal, and the wife has no 


Unrep. 
Miller, 


Unrep. 
Miller, 


Unrep. 


means of support, a sufficient showing 
is made for allowance. Sullivan v. 
Sullivan, 49 Wash. 508, 95 Pa. 1095; 
Coad v. Coad, 40 Wis. 392. 

57. Elliott v. Elliott, 138 Ky. 389, 
127 SW 478, 1008; Hall v. Hall, (Mo. 
A.) 179 SW 7388; Griffith v. Griffith, 71 
Wash. 56, 127 P 585; Coad v. Coad, 
40 Wis. 392. See also Buehler v. 
Buehler, 38 Nev. 500, 151 P 44 (an or- 
der for suit money pending appeal 
will be made in favor of the wife 
who is without means, where the 
husband has considerable means but 
has left the state and all his prop- 
erty is also located outside the state). 

[a] Where the wife remarried 
pending an appeal by her former hus- 
band from a judgment of divorce 
which gave to the wife all his prop- 
erty, a motion for suit money to en- 
able the wife to litigate the appeal 
was refused. Coad v. Coad, 40 Wis. 
392. : 
58. See supra text and notes 47- 


55. 

59. Smith v. Smith, 192 Mo. A. 99, 
180 SW 568; Humphreys v. Hum- 
phreys, 17 Pa. Dist. 66; Culbertson 
v. Culbertson, 13 Pa. Dist. 442. 

[a] Where the wife was the in- 
jured party and was driven to seek 
a divorce by the scandalous conduct 
of her husband, an award of suit 
money was not error. Smith v. 
Smith, 192 Mo. A. 99, 180 SW 568. 

Discretion of court see supra § 545. 

60. Cal.—Rose v. Rose, 109 Cal. 
544, 42° P 452. 

Colo.—Jones v. Jones, 62 Colo. 
INO De 8 Baiesy 

Tll—Davis v. Davis, 36 Ill. A. 
Burgess v. Burgess, 25 Ill. A. 
Umlauf v. Umlauf, 22 Ill. A. 
Raymond v. Raymond, 13 Ill. A. 189. 

Iowa.—Blair v. Blair, 74 Iowa 311, 
37 NW. 385. 

Ky.—Powell v. Lilly, 68 SW 123, 24 
KyL 193. 

Mich.—Van Voorhis v. Van Voor- 
his, 90 Mich. 276, 51 NW 281. 
(ar aes v. Mangels, 6 Mo. A. 

eV cas v. Wuest, 17 Nev. 217, 

Vv. 


30 P 886. 

N. Y.—Cohen Cohen, 11 Misc. 
104, 32_ NYS 1082: 

Pa.—Waldron v. Waldron, 55 Pa. 


231; Baer v. Baer, 3 Pa. Dist. 379. 
aa i—Thayer oy, Thayers se heels 
Va.—Engleman v. Engleman, 97 


Va. 487, 34 SE 50. 
vis.—Freeman v. Freeman, 31 Wis. 


400. 

[a] The ability of the husband 
to earn money may be taken as a ba- 
sis of the allowance. Eidenmuller v. 
Eidenmuller, 37 Cal. 364; Pyre v. 
mete: Cale S36, 21s PF SaRe 
An allowance for attorney’s 
on appeal will not be made in 


the absence of proof as to the ability 
of the husband to pay. Hngleman 
v. Engleman, 97 Va. 487, 34 SE 50. 

Poverty as| defense for temporary 
alimony see supra § 518. 

61. Van Voorhis v. Van Voorhis, 90 
Mich. 276, 51 NW 281. 

Wife’s need see supra § 553. 

62. Wuest v. Wuest, 17 Nev. 217, 
30 P 886; Thayer v. Thayer, 9 R. Iz 
Bue Freeman v. Freeman, 31 Wis. 


63. Millowitsch v. Millowitsch, 44 
Ill. A. 357; Mangels v. Mangels, 6 Mo. 
A. 481; Cohen v. Cohen, 11 Misc. 704, 
32 NYS 1082; Purcell v. Purcell, 3 
Edw. (N. Y.) 194; Clark v. Clark, 28 


Pa. Co. 503; Phillips v. Phillips, 26 
Pas Cow Ls2s 
64. Mangels v. Mangels, 6 Mo. A. 


481; Cohen ¥v. Cohen, 11 Misc. 704, 32 
NYS 1082; Deemer v. Deemer, 7 Pa. 
Co. 554, 

{a] Husband suing in forma pau- 
peris.—In:Moon v. Moon, 43 N. J. Eq. 
403, 3 A 350, it was held that in a 
proper case the court may dispauper 
a petitioner who is proceeding in 
forma pauperis, under its previous 
order for a divorcee, and order him 
to provide his wife with the means. 
of making her defense. 

65. Deemer v. Deemer,-?% Pa. Co. 


554. 

Thayer. Vv." (Mhaayer "9h R.=1s 
But see Eliot v. Eliot, 77 Wis. 
634, 46 NW 806, 10 LRA 568 (annul- 
ment suit by failure.on behalf of 
minor son), - 

67. See supra § 551. 

[a] Successful termination of the 
suit is not necessary. Peo. v. Mehan, 
198 Ill. A. 300. 

68. See supra § 519. 

[a] Burden of proof is on the 
wife. Dye v. Dye, 140 App. Div. 309, 
125 NYS 242. 

69. Beekman v. Beekman, 53 Fla. 
858, 43 S 923; Anderson v. Steger, 173 
Ill. 112, 50 NE 665; Peo. v. Mehan, 198 
Till, A. 300; Le Roy v. Le Roy, 175 
App. Div. 120, 161 NYS 503; Smith v. 
Smith, 92 App. Div. 442, 87 NYS 137; 
Bissell _v. Bissell, 1 Barb. (N. Y.) 
430, 3 HowPr 242; Michelson v. Mich- 
elson, 136 NYS 533; Worden v. Wor- 
den, 3 Edw. (N. Y.) 387. 

“In marital disputes, apparently 
conducted on the part of the wife in 
good faith, the husband must pro- 
vide, if he can, the means... with 
which to litigate.’ Gamble v. Gam- 
ble, 57 Ill. A. 183, 184. 

{a] If bad faith is shown counsel 
fees will not be awarded the wife. 
Deisler v. Deisler, 65 App. Div. 208, 
72 NYS 560. 

70. Tolman v. Tolman, 1 App. 
(D. C.) 299; Jenkins v. Jenkins, 91 I11. 
167; Peo. v. Mehan, 198 Til. A. 300; 
Burgess v. Burgess,. 25 Tll. A. 525; 
Umliauf vy. Umlauf, 22 Ill. A. 582+ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 556] 11. Defenses and Objections—a. In 
General. The nonexistence of any fact essential to 
the allowance’! may, of course, be urged in de- 
fense of the application therefor; and as a rule 
allowances for expenses and counsel fees are re- 
fused for the same reason as allowances for tem- 
porary alimony.’? However, allowances for ex- 
penses have been made where temporary alimony 
was refused, it appearing that the investigation of 
the charges and countercharges will necessarily in- 
volve a long and expensive litigation;‘* and in some 
jurisdictions allowances for counsel fees are made, 
although the wife is the guilty party,’* or has been 
convicted of felony,’® or is in prison.’® It has been 
held that a foreign decree of divorce obtained by a 
wife, which was not binding on the husband in the 
state of his domicile,“ does not bar her right to 
counsel fees in a suit subsequently brought by the 
husband against her for divorce.’® This is also 
true where the husband has paid counsel fees in a 
prior proceeding, which she has instituted but not 
prosecuted to judgment."® 

Laches of the wife in making defense, while a 
bar to an allowance of alimony,®° will not neces- 
sarily prevent the allowance of counsel fees.+ 

[§ 557] b. Agreements and Other Provisions. 
Although the rule is generally otherwise with re- 


“spect to an allowance of temporary alimony,*? a sep- 
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aration agreement whereby the husband has made 
suitable provision for the maintenance of his wife 
does not necessarily preclude an allowance to her 
for expenses and counsel fees.** 

Agreements by counsel. An allowance for ecoun- 
sel fees may be refused where counsel have agreed 
to render their services gratuitously,** or for a 
contingent fee;*> but the existence of such an agree- 
ment does not preclude an allowance of a sum for 
fees of other counsel whose services are rendered 
necessary ;°° and a wife’s agreement to pay her 
attorney a certain per centum of the sum recov- 
ered as alimony has been held to be void as against 
public policy.87 An agreement between the wife and 
her counsel, without the husband being a party 
thereto, fixing the amount to be paid for their ser- 
vices not being binding upon the husband, should 
not control the allowance made by the court.®§ 
An agreement made by an attorney, upon receipt 
of a certain amount as a counsel fee, that no ap- 
plication shall be made for further fees until the 
result of the action is reached, does not bar an ap- 
plication for counsel fees upon a new trial, where 
the jury disagreed in the first trial.8® 

[§ 558] 12. Amount of Allowance—a. In Gen- 
eral. In determining the amount of the allowance 
for counsel fees and expenses the court should at- 
tempt to place each party in such a position that 


Le Roy v. Le Roy, 175 App. Div. 120, 
161 NYS 503; Dye v. Dye, 140. App. 
Div. 309, 125 NYS 242; Winton v. 
Winton, 161 NYS 405; Abramowitz v. 
Abramowitz, 140 NYS 275; McKennon 
v. McKennon, 10 Okl. 400, 63 P 704. 

[a] On failure to show a probable 
ground, solicitor’s fees cannot be al- 
lowed. Rawson v. Rawson, 387 Ill. 
A. 491. 

[b] No probability of success ap- 
pearing, the court will not award suit 
money. Desbrough v. Desbrough, 29 
Hun (N. Y.) 592. , 

[c] Where the complaint is on in- 
formation and belief and the charge 
of adultery is positively denied under 
oath and no competent proof what- 
ever is presented to the court by 
plaintiff of the truthfulness of the 
charges, alimony and counsel fees 
will be denied. Winton v. Winton, 
161 NYS 405. 

71. See supra §§ 550-555. 

72. See supra §§ 522-525. 

73. Cooper v. Cooper, 85 Ill. A. 575 
{aff 185 Ill. 163, 56 NE 1059]; Shaw 
v. Shaw, 5 Mise. 497, 26 NYS 715. 

74. Hall v. Hall, (Mo. A.) 179 SW 
738; Libbe v. Libbe, 166 Mo. A. 240, 
148 SW 460; Robbins v. Robbins, 138 
Mo. A. 211, 119 SW 1075; Rublinsky 
v. Rublinsky, 24 NYS 920; Medlin v. 
Medline uitb IN Ow (529; 95. (SE Sars 
Scott v. Scott, 8 Pa. Dist. 548, 9 Kulp 
442° ©’Hara v. -O’Hara, 2 Pa.- Dist. 
452. 

[a] Adultery of wife does not 
necessarily prevent an_ allowance. 
Rublinsky v. Rublinsky, 24 NYS 920; 
Scott v. Scott, 8 a. Dist. 548, 9 
Kulp 442; Pratz v. Pratz, 11 Pa. Co. 
252; Brenner v. Brenner, 5 Kulp (Pa.) 
6; Miller v. Miller, 2 Kulp (Pa.) 309. 
But see Rawson v. Rawson, 37 Il. 
A. 491 (an action for separate main- 
tenance, where it was held error for 
the lower court to exclude deposi- 
tions alleging adultery on the part of 
the wife); Wick v. Beck, (Iowa) 153 
NW 836 (holding that, where a_ di- 
vorce was granted to the husband on 
his cross petition containing allega- 
tions reflecting on the wife’s charac- 
ter, the attorney for the wife who 
withdrew from the case after the 
cross petition was filed could not by 
any independent action recover from 
the husband for the services rendered 
the wife on the theory that they were 
necessaries). : 

[b] Whether guilty or innocent, 


the wife has a right to prosecute or 
defend an action for divorce, and the 
husband must furnish the means of 
attack or defense if she is without 
means; and this right extends to the 
means for prosecuting an appeal. 
Libbe v. Libbe, 166 Mo. A. 240, 148 
SW 460. 

[ec] Considering husband’s affi- 
davits.—In an action for divorce for 
adultery, the wife being defendant, if 
she denies on oath the charge of adul- 
tery she will be entitled to an allow- 
ance to enable her to defend the ac- 
tion, although it may appear by af- 
fidavits on the part of the husband 
that she is guilty of the charge. 
Rublinsky v. Rublinsky, 24 NYS 920. 

75, Miller v. Miller, 19 Phila. 
(Pa.) 329 (where the wife was al- 
lowed counsel fees, although she was 
actually undergoing imprisonment at 
the time). 

76. Harmon vy. Harmon, 21 Del. 
152, 58 A 1042; Miller v. Miller, 19 
Phila. (Pa.) 329. 

[a] Wife in jail—Suit money has 
been allowed a wife who was in jail 
upon the husband’s complaint, where 
it appeared that she had no means. 
Harmon v. Harmon, 21 Del. 152, 58 A 
1042. 

77. See infra XXIII. 

78. See supra § 539. 
pra § 540. 

79. Humphreville v. Humphreville, 
39 Pa,.Co, 427. 

80. See supra § 522. 
8i. Sutton v. Sutten, 
373. See also infra § 687. 
82. See supra § 523. 
83. Killiam v. Killiam, 25 Ga. 186; 
Collins v.52 Collins. 80:2 UNae Vie els 
Schmalholz v. Schmalholz, 111 App. 
Div. 548, 98 NYS 510; Miller v. Mil- 
ler, 43. HowPr (N. Y.) 125; Bennett 
v. Bennett, 28 Pa. Co, 507, 141 Kulp 
226; Shepherd v. Shepherd, 18 Pa. Co. 
614; Bloom v. Bloom, 17 Pa. Co. 
478. But see Rose v. Rose, 11 Paige 
(N. Y.) 166 (holding that a wife is not 
entitled to 4n allowance for the pur- 
pose of carrying on a suit for divorce 
against her husband after he had by 
voluntary agreement between them 
settled upon her one half of his prop- 
erty, unless she should surrender or 
offer to surrender the voluntary set- 
tlement upon her so made by the hus- 

bard). 

{a] Whether wife is defendant or 
plaintiff has been held to be imma- 


But see su- 


41 Paw Co: 


terial. Shepherd v. Shepherd, 18 Pa. 
wes 614; Bloom v. Bloom, 17 Pa. Co. 

84 Mudd v. Mudd, 98 Cal. 320, 33 
P 114, 

85. Brindley y. Brindley, 121 Ala. 
429, 25 S 751; White v. White, 86 Cal. 
212, 24 P 1030; Sharon v. Sharon, 75 
Cal. 1, 16 P 345; Van Vleck v. Van 
b ee al App. Div.) 2725847) Ns 
[a]. The reason for the rule (1) is 
that in such case “the necessity of 
calling upon the husband for money 
therefor is removed.’ Mudd v. Mudd, 
98 Cal. 320, 322, 33 P 114. (2) The 
wife has no, necessity entitling her to 
an allowance for counsel fees, where 
her attorneys are faithfully and sat- 
isfactorily acting for her in pur- 
suance of an agreement whereby they 
have, as compensation for their ser- 
vices, a contingent interest in the re- * 
sult of the litigation. Sharon v. 
sharon, 75 Cal. 1,°16 P 345. 

86. White y. White, 86 Cal. 212, 24 
P 1030. 

87. Ala.—Brindley v. Brindley, 121 
Ala, 429, 25 S 751. 

Ark.—McConnell v. McConnell, 98 
Ark. 193, 194,°136 SW 931, 33 LRA 
NS 1074 [cit Cyc]. 

Cal.—_Newman v. Freitas, 129 Cal. 
283, 61 P 907, 50 LRA 548. 

Mich.—McCurdy v. Dillon, 135 
Mich. 678, 98 NW 746; Jordan v. Wes- 
terman, 62 Mich. 170, 28 NW 826, 4 
AmSR 836. 

N. J.—bLynde v. Lynde, 64 N. J. Eq. 
ee 52 A 694, 97 AmSR 692, 58 LRA 


N. Y.—Matter of Brackett, 114 App. 
Div. 257, 99 NYS 802 [aff 81 NE 1160 
mem]; Van Vleck v. Van Vleck, 21 
App. Div. 272, 47 NYS 470. 

[a] One third of community prop- 
erty.—A wife’s agreement in writing 
to pay an attorney a contingent fee 
of one third of all community prop- 
erty she might secure in an action 
for divorce against her husband or by 
reason of any compromise or settle- 
ment thereof was void and unen- 
forceable and against public policy. 
Newman v. Freitas, 129 Cal. 283, 61 P 
907, 50 LRA 548. 

88. Mudd v. Mudd, 98 Cal. 320, 33 
P 114; Sharon v. Sharon, 75 Cal. 1, 16 
P 345; Turner v. Turner, 104 Ill. A. 
253; Stillman v. Stillman, 4 Lea 
(Tenn.) 271, 

89. Van Wormer vy. Van Wormer, 
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neither would have the advantage of the other, in 
waging the suit or in presenting the evidence, to 
prove or disprove the falsity of the allegations 
While the allowance and its amount are 
within the discretion of the court,®! this discretion 
should not be exercised arbitrarily ;°? the amount al- 
While only neces- 
sary litigation should be provided.for,®* the husband 
should be compelled to pay all the just and reason- 
able expenses which the wife may incur in the prose- 
cution or defense of the suit,®® such as expenses in- 
curred in investigating and acquiring information as 
to the circumstances of the case °° or in investigating 
the character and reputation of nonresident witnesses 
for plaintiff,?* expenses of a reference,’® expenses 
of taking depositions,®® reasonable hotel and tray- 


made.?° 


lowed should be reasonable.?® 


57 Hun 496, 11 NYS 247. 

90. Day v. Day, 15 Ida. 107, 96 P 
431 

“The law does not contemplate 
that the husband shall be oppressed 
by the allowance, neither does it in- 
tend that where his means are ample 
the court shall weigh the amount 
awarded in ‘the scales of an apothe- 
cary.’ The statute means and in- 
tends a sum sufficient to insure an ef- 
ficient preparation and a fair trial. 
And what is sufficient for the wife 
to obtain these results the court, un- 
der all the facts and circumstances 
in each particular case, must deter- 
.’ Davis v. Davis, 141 Ind. 367, 
374, 40 NE 803. 

{a] “Natural justice and the pol- 
icy of the law alike demand that in 
actions between husband and wife 
for a divorce, the latter, who by rea- 
son of her sex and experience in life 
is generally the weaker and more 
helpless party in the contest, shall 
have equal facilities with the hus- 
band for presenting to the court her 
side of the cause.” Davis v. Davis, 
141 Ind. 367, 374, 40 NE 803. 

91. See supra § 545. 

$2. Benham v. Benham, 107 Ill. A. 
424 [aff 208 Ill. 98, 70 NE 30]. 


oo Ala.—Jeter v. Jeter, 36 Ala. 
ab 

Cal.—Sharon vy. Sharon, 75 Cal. 1, 
16 P 345. 


fll.—Blake vy. Blake, 70 Ill. 618. 

Ind.—Corey v. Corey, 81 Ind. 469. 

Ky.—Dugan v. Dugan, 1 Duy. 289. 

Mass.—Baldwin y. Baldwin, 6 Gray 
341. 

ead maT aa v. Chaffee, 14 Mich. 
463. 

Miss.—Parker v. Parker, 71 Miss. 
164, 14 S 459. 
ok Y.—Graves v. Graves, 2 Paige 

Tenn.—Thompson vy. Thompson, 3 
Head 527. 

Wash.—Holcomb v. Holcomb, 49 
Wash. 498, 95 P 1091. 

“A sum absolutely small may be 
relatively excessive.” Turner v. Tur- 
ner, 80 Cal. 141, 144, 22 P 72. 

[a] Competent counsel. — The 
amount should be large enough to 
secure competent counsel. Parker vy. 
Parker, 71 Miss, 164, 14 S 459. 
ate Ala.—Jeter v. Jeter, 36 Ala. 

Ill—Rawson v. Rawson, 37 Ill. A. 
491. 

Iowa.—Wick v. Beck, 171 Iowa 115, 
153 NW 836, LRA1915F 1162, AnnCas 
T9ITA 691. 

Mass.—Baldwin v. Baldwin, 6 Gray 

1 


Miss.—Parker v. Parker, 71 Miss. 
164, 14 S 459. 
Mo.—Libbe v. Libbe, 166 Mo. A. 


240, 148 SW 460. 


Mont.—Rumping v. Rumping, 41 
Mont. 33, 108 P 10. 

N. J.—Merrill v. Merrill, 10 N. J. 
L. J. 142 (recognizing rule). 

N. Y.—Atherton v. Atherton, 82 


PUTO ol NYS) Ot Wate 155 Nowy. 
129, 45 NE 933, 638 AmSR 650, 40 
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er’s fees,® 


lar ground,? 


the attorney no 


eee 291 (rev on other grounds 181 


Simtbor sea SCte 544745 ied, 
794)]; Uhiman Vv. Uhiman, DALEN GS we 
Super. 361. 


Pa.—Hartje v. Hartje, 39 Pa. Super. 
490 (recognizing rule). 

{a] Reason for rule.—“The allow- 
ance for means of defense should be 
limited by the necessity of the case 
and the reasonable cost of conduct- 
ing the case of the wife. ... It is 
not to be assumed in advance that 
the wife will be successful, and se- 
cure a liberal alimony in the end, 
and pay her counsel on that basis 
pendente lite. . . . The court need not 
at once fix the sum to be allowed for 
counsel fees, and should not attempt 
to provide for contingencies.” Par- 
ker y. Parker, 71 Miss. 164, 167, 14 S 
459. 

[b] In defending a subsequent 
suit an additional compensation to 
the wife’s attorney should be re- 
stricted alone to the value of his 
services rendered in defending that 


suit McAlister v. McAlister, 1 Ky. 
Op. 632. 
[c] In Delaware it is against the 


policy of the court to grant a large 
amount for suit money and counsel 
fees on the first application. If the 
amount so granted is not sufficient it 
is the practice for the wife to apply 


for more. Addicks v. Addicks, 15 
Del. 338, 41 A 78, 

95. Earle v. Earle, 15) TOS VAS #3 bs 
Kendall v. Kendall, 1 Barb. Ch. 


CINDY)? 6:80)" Germond v. Germond, 1 
Paige (N. Y.) 83; Thompson  v. 
Thompson, 3 Head (Tenn.) 527; Hol- 
eR v. Holcomb, 49 Wash. 498, 95 P 

96. Day vy. Day, 15 Ida.107, 96 P 
431; Fernald v. Fernald, 5 Pa. Super. 
BE Allen vy. Allen, 2 Swab. & Tr. 
107. 

97. Merrill v. Merrill, 10 N. J. L. 
Ps 142; Hartje v. Hartje, 39 Pa. Super. 
490. 

98. White v. White, 97 Cal. 604, 
32 P 600 (where a husband who had 
been ordered to pay costs and ex- 
penses of a reference was allowed by 
the court to mortgage his property 
for the purpose of securing the mon- 
ey to comply wth the order, the pur- 
pose of the reference being to report 
as to the character, condition, and 
value of the property of the husband 
preliminary to the rendition of a final 
judgment). 

99. Cairnes v. Cairnes, 29 Colo. 
260, 68 P 233, 93 AmSR 55; Shepherd 
v. Shepherd, 18 Pa. Co. 614. 

{a] In Alaska while the court 
may in its discretion provide by or- 
der that the husband pay such an 
amount of money as may be neces- 
sary to enable the wife to prosecute 
or defend a suit for divorce, it has 
no power to award her a sum to 
cover the cost of depositions previ- 
ously taken by her. Leak y. Leak, 
156 Fed. 474, 84 CCA 284. 

1. Cairnes v. Cairnes. 29 Colo. 260, 
68 P 2338. 983 AmSR 55; Main v. Main, 
GN ced VICI) (24a A 10 22 Sindee 


the wife’s record on appeal.® 
torney’s services before the suit in devising schemes 
to secure evidence against defendant is not proper,® 
but an allowance may be made for efforts to prove 
other grounds, justified by the facts, although the 
divorce could be easily secured on another particu- 
The amount allowed for counsel fees 
should not exceed the reasonable compensation of 
counsel under all circumstances of the case, without 
regard to what might properly be demanded, as be- 
tween counsel and client, by the counsel actually em- 
ployed; and an order awarding counsel fees gives 


[§ 558 


eling expenses of wife while attending court* but 
not those of her traveling companion,’ stenograph- 
witness fees, and the cost of printing 


An allowance for at- 


right to compensation for services 


Smith, 3 Or. 363; Fernald v. Fernald, 
5 Pa. Super. 629. | 
[a] Coming from another state to 
defend suit is within the rule. Smith 
v. Smith, 3 Or. 363; Fernald v. Fer- 

nald, 5 Pa. Super. 629. 

{b] Other provision by husband. 
—Where the husband has provided a 
suitable place for his wife to lodge 
during separation and proceedings for 
divorce, and:no order is asked for the 
boarding of herself and her witnesses 
during trial of the case, the tavern 
bill for the boarding of the wife and 
her witnesses cannot be recovered 
from the husband. Graves v. Cole, 19. 
Je asl (ale 

{c] Requiring deposit in court.— 
Plaintiff should be required to de- 
posit in court a sufficient sum to pay 
such expenses. Cairnes v. Cairnes, 
29 Colo. 260, 68 P 233, 98 AmSR 
55. 

{d] Order against diversion of 
fund.—Where a decree was reopened 
and the wife allowed to defend, it ap- 
pearing that the husband had in- 
duced his wife to go into another 
state so that he might obtain a di- 
vorce in her absence, an order was 
entered requiring him to provide the 
expenses of her return, although the 
order was required to contain provi- 
sions against diverting the money to 
any other purpose. Smith v. Smith, 
3 Or. 863. 

Main v. Main, (N. J. Ch.) 24 A 
1024. 


8. Storke v. Storke, 116 Cal. 47, 
47 P 869, 48 P 121; Paule v. Paule, 17 
Ban Commie 

{a] Stenographer’s minutes of 
mistrial.—A wife should not be fur- 
nished with stenographer’s minutes 
of a mistrial, at the expense of the 
husband. It was said, however, that 
if the husband obtained such min- 
utes, he should be required either to 
furnish a copy to the wife or to per- 
mit her to make a copy. Herrmann 
v. Herrmann, 88 App. Div. 76, 84 NYS 
736. 

4. Graves v. Cole, 19 Pa. 171; Al- 
len v. Allen, 2 Swab. & Tr. 107; Ste- 
venson v. Stevenson, 19 Ont. Pr. 48. 

5. D. C.—Bernsdorff v. Bernsdorff, 


26 App. 228. 

Iowa.—Shors 1383 Iowa 
22, 110 NW 16; 

Mich.—Chaffee vy. Chaffee, 14 Mich. 
463. 

N. Y.—Sternberger v. Sternberger, 
113 App. Div. 898, 98 NYS 946. 

Wash.—Holcomb v. Holcomb, 49 
Wash. 498, 95 P 1091. 

Wis.—Phillips v. Phillips, 27 Wis. 
252. 
~ 6 Rawson v. Rawson, 37 Ill. A. 
491. 

7. Winslow v. Winslow, 133 Tenn. 
663, 182 SW 241. 


y- Shors, 


8. Ill.—kKnol v. Knol, 171 Ill. A. 
412. 
Ky.—Powell v. Lilly, 68 SW 1238, 


24 KyL 1938; Gordon v. Gordon, 6 KyL 
439. 

Mass.—Baldwin.y. Baldwin, 6 Gray 
341, 342. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not actually performed.® 


[§ 559] b. Number of Counsel. 
ean be laid down as to the number of counsel to 
which the wife is entitled, as this will naturally 
vary with the difficulties of the particular case and 
It is not within the 
discretion of the court to allow the wife money for 
Ordinarily an allowance for 
Where several at- 
torneys are employed it is necessary, before the 
court will allow counsel fees for each, to show that 
the employment of so many was necessary to protect 


the ability of the husband.'° 


unnecessary counsel.'? 
a single attorney is sufficient.” 


Mich.—Bloss v. Bloss, 187 Mich. 
425, 153 NW 666. 

Miss.—Parker vy. Parker, 71 Miss. 
164, 14 S 459. 

aN J.—Amos v. Amos, 4 N. J. Eq. 
Lal 
Bee en ree v. Reeves, 1 WklyNC 
123. } 

Wis.—Schulz v. Schulz, 128 Wis. 28, 
107 NW 302. 

“The view of the court is,. that 
they cannot enter into the question, 
as between counsel and client, as to 
whal charges may properly be made 
by the counsel actually employed; but 
the respondent is to be allowed a 
reasonable amount to meet’ the 
charges of the suit, including coun- 
sel fees.’ Baldwin v. Baldwin, supra. 

[a] In Michigan, where the trial 
court awarded to the solicitor for 
defendant and cross complainant a 
solicitor’s fee of one hurdred dollars, 
a solicitor’s fee of thirty dollars un- 
der the rule should not be allowed. 
Bloss v. Bloss, 187 Mich. 425, 153 NW 
666. 

9. Getacn v. U. S. Fidelity, etc., 
Co., 76 Mise. 203, 184 NYS 891. 

10. Ark.—Hechi v. Hecht, 28 Ark. 


Cal.—Sharon v. Sharon, 75 Cal. 1, 
16 P 345. 

Ga. s,, 103 Ga. 763, 
30 SE 659. 


Tll.— Stillman v.. Stillman, 99. Ill. 
196, 39 AmR 21; Jenkins v. Jenkins, 


O21. 1673+ Blake ww. Blake, 70. 1H. 
618. 

Md.—Ricketts v. Ricketts, 4 Gill 
105. 

Mont.—Black v. Black, 5 Mont. 15, 
Palace oly 

Wash.—State v. Sachs, 3 Wash, 371, 
28 P 540: 

Wis.—Williams v. Williams, 29 
Wis. 517. 


Eng.—Suggate v. Suggate, 1 L. T. 


Rep. N. S. 306; Money v. Money, 1 
Spinks 117. 
fa] Thus where objection was 


made to the allowance of fees to two 
attorneys, the court reduced the al- 
lowance from two thousand six hun- 
dred dollars to six hundred dollars. 
Williams v. Williams, 29 Wis. 517- 

11. Sharon v. Sharon, 75 Cal. 4, 
16 P 345; Rogers v. Rogers, 103 Ga. 
763, 830 SE 659. See Dugan v. Dugan, 
1 Duv. (Ky.) 289 (holding that an 
allowance of fees to four attorneys 
was unreasonable); Burgess v. Bur- 
gess, 1 Duv. (Ky.) 287 

{a] The criterion in determining 
the amount of allowance is “reason- 
able compensation for such counsel 
as are necessary. Rogers v. Rog- 
ers, 103 Ga. 763, 756, 30 SE 659. 

12. Harrison v. Harrison, 146 Ky. 
631, 143 SW 40; Huston v. Drury, 2 
Ky. Op. 633; Uhlman v. Uhiman, 51 
ING ie Super. 361; Williams v. Wil- 
liams, 29 Wis. 517. 

13. Cal.—Sharon y. Sharon, 75 Cal. 
1,16 P3465. 

Ga.—Rogers v. Rogers, 103 Ga. 763, 
30 SE 659. 

Ky.—Dugan vy. Dugan, 1 Duv. 289. 

N. Y.—Uhlman v. Uhlman, 51 N. Y. 
Super. 361. 

Wis.—Williams v. Williams, 29 
Wis. 517. : 

Eng.—Money v. Money, 1 Spinks 
aT. 

[a] Two counsel (1) will not be 
allowed for unless it is affirmatively 
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No fixed rule 
pay for them.1+ 
[§ 560] . 


dence.1* 


shown that both are necessary; but 
where they have been already paid, 
the court will not direct a restitution 
of the money, nor order it applied to 
their future services. Uhliman v. 
Uhlman, 51 N. Y. Super. 361. (2) 
But where it was shown to be the 
practice of the court for the parties 
to have two attorneys, it was held 
that the wife was prima facie en- 
titled thereto. Money v. Money, 1 
Spinks 117. 

{b]} Four lawyers were held to be 
too many. Dugan v. Dugan, 1 Duv. 
(Ky.) 289. 

14. Sharon v. Sharon, 75 Cal, 1, 
16 P 345; Williams y. Williams, 29 
Wis. 517. 

15. Mudd v. Mudd, 98 Cal. 320,33 
P 114; Sweat v. Sweat; 123 Ga. 801, 
51 SE 716; Campbell v. Campbell, 67 
Ga. 423; Dicken v. Dicken, 38 Ga. 
663; Musselman v. Musselman, 44 
Ind. 106; Gould v. Gould, 61 Misc. 120, 
114 NYS 331. 


[a] Affidavits may be considered. 
gould v. Gould, 61 Misc. 120, 114 NYS 
[b] Ex parte order.—The court 


may make an order for counsel fees 
ex parte, but if it directs notice to 
be given to plaintiff of defendant’s 
application and he appears in pur- 
Suance thereof, he has a right to be 
heard upon all matters pertaining 


thereto. Mudd v. Mudd, 98 Cal. 320, 
Sie ea ala let 
[ec] Failure of husband to call 


witnesses to testify to the value of 
the attorney’s services performed for 
the wife is an admission that the 
value stated by the. witnesses for the 
wife is reasonable. Musselman _ y. 
Musselman, 44 Ind, 106. 


Ae Ala.—Jeter v. Jeter, 36 Ala. 
nts 

Cal.—Rose v. Rose, 109 Cal. 544, 42 
P 452. 

Ill—Blake v. Blake, 80 Ill. 523. 


See also Knol v. Knol, 171 Ill. A. 412 
(holding that in allowing solicitor’s 
fees in divorce there should be some 
proof as to the amount of service 
performed by the solicitor or proof 
that the fee is a usual and customary 
one). 

Iowa.—Blair v. Blair, 74 Iowa 311, 
37 NW _ 385. 

Ky.—Whitney v. Whitney, 7 Bush 
520. See Schneider v. Kohn, 70 SW 
287, 24 KyL 924 (‘on a former ap- 
peal (64 SW 845) this court reversed 
an allowance of an attorney’s fee 

because the lower court did not 
hear evidence as to the reasonable- 
ness of the fee. The court [there] 
said: ‘The question of a reasonable 
fee must, like any other question, be 
determined by the evidence. On a 
return of the case the court heard 
evidence on the question of the value 
of the services rendered by appel- 
lees, and fixed $500 as the proper 
amount. If we allow the judgment 
to stand, it is equivalent to allow- 
ing the lower court to fix the fee in 
opposition to the decided weight of 
the evidence. To do this would be to 
disregard the rule enunciated in the 
former appeal,—that the question of 
a reasonable fee should be determined 
by the evidence’). 

{a] Referred to register.—In Ala- 
bama the matter may be referred to 
the register. Johnson y. Johnson, 
195Alar 641, 71> S 4165) Clisby v. 
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the wife’s interests,1* as she has not power to em- 
ploy as many as she pleases and make the husband 


How Ascertained. While the court 
may,!® and there is some authority to the effect 
that it must,!®° hear evidence as to the value of the 
services rendered or to be rendered, the general rule 
is that the court is not required to hear such evi- 
The court may determine from its own 
experience and the circumstances disclosed by the 
record the amount to be allowed a wife for the ser- 
vices of counsel and expenses of suit.1§ 


The amount 


Clisby, 160 Ala. 572, 49 S 445, 135 


AmSR 110; Rast v. Rast, 113 Ala. 
319, 21 S 34. 
[b] Not bound by technical rules. 


—In taking the evidence for the pur- 
pose of fixing the amount of the al- 
lowance, the court is not trying an 
issue in the case, but is seeking for 
information as the basis of its order, 
and is not kound by the technical 
rules of evidence applicable to con- 
troversies between contesting liti- 
gants. Rose v. Rose, 109 Cal. 544, 42 
P 452. 

[ec] In record on appeal.—(1) In 
Illinois the court cannot take judicial 
notice of either the value or extent 
of legal services rendered in cases 
where an allowance therefor is per- 
mitted by statute, but must look to 
the record for evidence to sustain it, 
and if none is found, the decree as to 
such allowance is erroneous. Glynn 
v. Glynn, 139 Ill. A. 185; Hunter v. 
Munten, plQte rll aAL SO G2) Site aim 
California it has been said: ‘The 
mere absence from the record, of the 
evidence upon which the order was 
based, does not authorize its rever- 
sal.” Rose v. Rose, 109 Cal. 544, 546, 
42 P 452. 

17. Peyre v. Peyre, 79 Cal. 336, 21 
P 838; Reynolds v. Reynolds, 130 Ga. 
460, 60 SE 1053; Sweat v. Sweat, 123 
Ga. 801, 51 SE 716; Hutchinson v. 
Hutchinson, 105 Ill, A. 349; McClos- 
key v. McCloskey, 68 Mo. A. 199, 202; 
De Lliamosas v. De Llamosas, 62 
ae Y. 618. See also cases infra note 

[a] This is for the reason that 
the court, by consulting its own ex- 
perience and the facts and circum- 
stances of the case as they appear 
from the pleadings and other papers 
and proceedings, can determine for 
itself what is a reasonable fee. De 
vieinenes v. De Liamosas, 62 N. Y. 

[b] “This rule is a reasonable one 
because the trial judge is as com- 
petent as any lawyer to judge of 
the probable amount required for the 
proper defense of the wife. Expert 
testimony is advisory only, and its in- 
troduction is useless when the trier 
of the fact from his individual expe- 
rience and his knowledge of the par- 
ticular case is fuily capable of pass- 
ing judgment on the question.” Mc- 
ete v. McCloskey, 68 Mo. A. 199, 

02. 

18. U. S.—lLeak v. Leak, 156 Fed. 
474, 84 CCA 284 (Alaska). 
ms our rie Va Peyres 7.9 Calesse, 2k 


Colo.—Hart vy. Hart, 31 Colo. 333, 
TENS Oe 

Del.—Addicks v. Addicks, 15 Del. 
338, 41 A 78. 
ae Ve Collins 29) VGar 


Ida:—Day. -v. "Daily; 15 Ida. 10%; 109) 
96°>P 431 {cit Cye]. 

Ill.—Benham v. Benham, 107 Ill. A. 
424 [aff 208 Ill. 98, 70 NE 30]; Hutch- 
inson v. Hutchinson, 105 Ill. A. 349. 

Ind.—Hilker v. Hilker, 153 Ind. 425, 
55 NE 81; Davis v. Davis, 141 Ind. 
374, 40 NE 803. 

Iowa.—Blair v. Blair, 74 Iowa 311, 
37 NW 385. 

Kan.—Day v. Day, 71 Kan. 385, 80 
P 974; 6 AnnCas 169. 

Ky.—Harrison y. Harrison, 146 Ky. 


631, 143 SW 40; Meadows v. Shel- 


240 [19C.J.] 


may be and often is affected by the character of the 
services to be performed,'® and the practice of the 


court.?° 


[§ 561] d. Adequacy and Excessiveness. 
adequacy or excessiveness of the allowance will de- 


bourne, 127 SW 477; Schneider v. 

Schneider, 73 SW 1132, 24 KyL 2190, 

70 SW 287, 24 KyL 924. 
Me.—Prescott v. Prescott, 59 Me. 


146. 

Mass.—Baldwin vy. Baldwin, 6 Gray 
341. 

Mich.—Chaffee v. Chaffee, 14 Mich. 
463. 


Minn.—Cochran v. Cochran, 93 
Minn. 284, 101 NW 179. 
Mo.—Weber v. Weber, (A.) 189 SW 


579; McCloskey v. McCloskey, 68 Mo. 
Ae 199 


Nebr.—Bolton y. Bolton, 98 Nebr. 
625, 154 NW 213; Reed v. Reed, 70 
Nebr. 779, 98 NW 73. 

N. Y¥.—De Llamosas v. De Llamo- 
sas, 62 N. Y. 618; Waterman v. Wat- 
erman, 147 App. Div. 464, 131 NYS 
741; Brown v. Brown, 83 Misc. 597, 
145 NYS 471; Hock v. Hock, 149 NYS 
1027; Browne v. Browne, 9 NYCiv 
Proc 180. 

N. C.—Jones v. Jones, 173 N. C. 279, 
91 SE 960. 

Pa.—Neagley v. Neagley, 59 Pa. 
oer: 565; Seads v. Seads, 27 Pa. Co. 
26. 


Tenn.—Thompson v. Thompson, 3 


Head 527. : 
Wash.—Griffith ov. Griffith, 74 
Wash. 284, 133 P 443; Sullivan v. Sul- 


livan, 52 Wash. 160, 101 P 321. 


Wis.—Williams v. Williams, 29 
Wis, 517. 
[a] Sum prayed for in petition.— 


The court, in allowing suit money, 
is not bound by the amount prayed 
for in the petition, and may order 
the payment of a larger sum. Rose 
v. Rose, 109 Cal. 544, 42 P 452. 

[b] Recital in order allowing the 
wife’s attorneys two hundred and 
fifty dollars for fees “theretofore 
earned” did not prevent the court, in 
the event of further claim being 
made, from considering what might 
be just on the whole case. White v. 
White, 50 Ill. A. 151. 

{c] No agreement that the wife 
makes with her attorney can have 
any binding force as to how much 
shall be allowed. Corey v. Corey, 81 
Ind. 469. 

[d] Allowance made on final ad- 
judication.—“In fixing the amount of 
the attorney’s fees, the court will not 
be guided by what it deems to be 
adequate compensation for the ser- 
vices of an attorney for respondent 
in preparing respondent’s case and 
appearing in this court. Those mat- 
ters, together with the final deter- 
mination of the question of alimony 
or other allowance and disposition 
of property, will be taken into con- 
sideration at the final adjudication 
of the case. At present this court 
will only allow such amount as we 
think will enable respondent to se- 
cure the legal services necessary to 
properly represent her interests upon 
the appeal.’”’?’ Holcomb v. Holcomb, 
49 Wash. 498, 504, 95 P 1091. See 
also Yost v. Yost, 141 Ind. 584, 41 NH 
11 (holding that, in making a final 
allowance to the wife, the court 
should take into consideration any 
other allowances that were made to 
her during the pendency of the ac- 
tion). 

Temporary alimony see supra § 


532. 

19. Ala.—Jeter v. Jeter, 36 Ala. 
391. 

Cal.—Rose vy. Rose, 109 Cal. 544, 42 
P 452 


Ga.—cCollins v. Collins, 29 Ga. 517. 

Tll.— Harding v. Harding, 144 Il. 
588, 32 NE 206, 21 LRA 310. 

Towa. i ir, 74 Iowa 311, 
37 NW 385. 

Ky.—Powell v. Lilly, 68 SW 123, 


DIVORCE 


Saree re 


[§§ 560-561 


pend upon the wants of the wife, the pecuniary 
ability of the husband and the difficulties involved 


in a litigation of the suit.? In the notes below illus- 


The 
clared to 


24 KyL 193; Gordon v. Gordon, 6 KyL 
439. 
Mass.—Baldwin v. Baldwin, 6 Gray 
41 

N. Y.—Gould v. Gould, 61 Misc. 120, 


114 NYS 331. 

Wis.—Williams v. Williams, 29 
Wis. 517, 

20. Ala.—Johnson y. Johnson, 195 
Ala. 641, 71 S 415; Pearson v. Dar- 
rington, 32 Ala. 227. 
si ee v. Lowell, 55 Cal. 

Del.—Addicks v. Addicks, 15 Del. 
338, 41 A 78. 

Ga.—Weaver v. Weaver, 383 Ga. 


172; Collins v. Collins, 29 Ga. 517. 


Ill.— Blake v. Blake, 70 Ill. 618. 

Ky.—Dugan v. Dugan, 1 Duv. 289; 
Meyar v. Meyar, 3 Metce. 298. 

pee ieee v.' Prescott, 59° Me. 
146. 

Mass.—Coffin v. Dunham, 8 Cush. 


404, 54 AmD 769. 
Mich.—Chaffee v. Chaffee, 14 Mich. 


463. 

Ha MU v. Waters, 49 Mo. 
385. 

N. Y.—De Llamosas v. De Llamo- 
sas, 62 N. Y. 618. 

Tenn.—Thompson y. Thompson, 3 


Head 527. 

Wis.—Williams v. Williams, 29 
Wis. 517. 

Eng.—Sopwith v. Sopwith, 30 L. J. 
Pei ode 

21. Cal.—Poole v. Wilber, 95 Cal. 
339, 30 P 548; Schammel v. Scham- 
mel, 74 Cal. 36, 15 P 364; Wolff v. 


Wolff, 4 Cal. Unrep. 820, 37 'P 858. 
fope ’C.—Sparks Ne Sparks, 25 App. 


Ga.—Arnold v. Arnold, 141 Ga. 158, 
80 SE 652; Rogers v. Rogers, 103 Ga 
763, 30 SE 659; Collins v. Collins, 29 
Gane baie 
toe ee v. Day, 15 Ida. 107, 96 P 

Iil.—Aurand v. Aurand, 157 Ill. 321, 
41 NE 859; Jenkins v. Jenkins, QA ALT 
LOT Davis v. Davis, 36 Ill. A. 643. 

Ind.—Hilker v. Hilker, 153 Ind. 425, 
55 NE 81; MeCue v. McCue, 149 Ind. 
466, 49 NE 382; Harrell v. Harrell, 39 
Ind. 185; Dickinson v. Dickinson, 54 
Ind. A. 53, 102 NE 389; De Ruiter v. 
De Ruiter, 28 Ind. A. 9, 62 NE 100, 91 
AmSR 107. 

Iowa.—Doolittle v. Doolittle, 166 
Iowa 625, 147 NW 893; Mengel v. 
Mengel, 157 Iowa 630, 138 NW 495; 
Martin v. Martin, 150 Iowa 223, 129 
NW 816; Goldie v. Goldie, 123 Iowa 
175, 98 NW 630, 99 NW 707; Camp- 
nee v. Campbell, 72 Iowa 482, 35 NW 

Ky.—Kelly v. Kelly, 179 Ky. 586, 
200 SW 925; Burns v. Burns, 173 Ky. 
105, 190 SW 683; Murray v. Murray, 
163 Ky. 546, 174 SW 9; Rosenberger 
v. Rosenberger, 150 Ky. 803, 150 SW 
1023; Duvall v. Duvall, 147 Ky. 426, 
144 SW 78; Meadows v. Shelbourne, 
127 SW 477; Hooe v. Hooe, 122 Ky. 
590, 92-SW 317, 29 Kyl 113, 5 ERA 
NS 729, 18 AnnCas 214; Hughbanks v. 
Hughbanks, 76 SW 355, 25 KyL 840; 
Fletcher v. Fletcher, 54 SW 953, 21 
KyL 1302. 


Md.—Mulhall vy. Mulhall, 120 Md. 
22, 87 A 490. 
Mich.—Allen v. Allen, 188 Mich. 


532, 155 NW 488; Van Der Beck v. 
bie Der Beck, 124 Mich. 479, 83 NW 

Minn.—Blakely v. Blakely, 117 
Minn, 482, 136 NW 8; Schuster v. 
Schuster, 84 Minn. 403, 87 NW 1014. 

Miss.—Hall v. Hall, 77 Miss. 741, 
27 S 636. 

Mo.—Morick v. Morick, (A.) 196 
SW 1029; Weber v. Weber, (A.) 189 
SW 579; Collett v. Collett, 170 Mo. A. 
1590, 157 SW 90; Libbe v. Libbe, 166 


trations are given of allowances that have been de- 
be excessive,” 


not excessive,?? ade- 


Mo. A. 240, 148 SW 460; Grove v. 

Grove, 79 Mo. A. 142. 
Mont.—Bordeaux v. Bordeaux, 30 

nea 36, 75 P 524, 32 Mont. 159, 80 


SaNebet —Walton v. Walton, 57 Nebr. 
102, 77 NW 392. 

NERY He Roy v. Le Roy, 175 App. 
Div. 120, 161 NYS 503; Waterman v. 
Waterman, 147 App. Div. 464, 1381 
NYS 741; Bressette v. Bressette, 95 
App. Div. 167, 88 NYS 580; Brown v. 
Brown, 83 Mise. 597, 145 NYS 471; 
Sinn v. Sinn, 3 Misc. 598, 23 NYS 339 
[aff 140 N. Y. 686 mem, 35 NE 892]. 

Pa,—Neagley v. Neagley, 59 Pa. 
Super. 565; Naylor v. Naylor, 59 Pa. 


Super. 547. 
Va.—Craig v. Craig, 118 Va. 294, 
78 


87 SE 731. 

Wash.—Masterson  v. Og de en, 
Wash. 644, 139 P 654, Anneasi914D 
885; Gust v. Gust, 78 Wash. 414, 139 
iz) 928: Griffith v. Griffith, 74 Wash. 
284, 133 P 443; Taylor v. Taylor, 59 
Wash, 306, 109 P 1019; Sullivan vy. 
Sullivan, 52 Wash. 160, 100 P 321. 

Wis.—Szymanski v. Szymanski, 151 
Wis. 145, (138 -NW> 53; °-Schulz  v. 
Schulz, 128 Wis. 28, 107 NW 302; 
Pauly v. Pauly, 69 Wis. 419, 34 NW 
512; Varney v. Varney, 52 Wis. 120, 
8 NW 739, 38 AmR 726. 

Man.—Standall v. Standall, 22 Man. 


Oty ; 

22. [a] $500.—Rogers v. Rogers, 
103 Ga. 768, 30 SE 659 (retainer fee, 
husband worth fourteen thousand dol- 
lars with annual income of one thou- 
sand dollars, and having seven chil- 
dren to care for); Van der Beck v. 
Van der Beck, 124 Mich. 479, 83 NW 
150 (counsel fees, where the only ser- 
vices rendered consist of drawing and 
filing a bill for divorce). 

[b] $474.50.—Schulz v. Schulz, 128 
Wis. 28, 107 NW 302 (counsel fees, 
one half of which was for motions 
relating to attorney’s fees). 

[c] $400.—Le Roy v. Le Roy, 175 
App. Div. 120, 161 NYS 503 (counsel 
fees, where husband earned only 
twenty- five dollars per week). 

[da] $300.— Blakely v. Blakely, 117 
Minn. 482, 136 NW 3 (counsel fees, 
at commencement of suit and before 
the court was advised as to merits of 
the action). 

fe] $150.—Blakely v. Blakely, 117 
Minn. 482, 136 NW 3 (suit money, at 
commencement of suit and before 
court was advised as to merits of ac- 
tion); Szymanski v. Szymanski, 151 
Wis. 145, 188 NW 53 (counsel fees 
to young attorney of three years’ 
practice and where suit was com- 
promised). 

{f] $50.—Fletcher, v. Fletcher, 54 
SW 953, 21 KyL 1302 (suit money, 
husband worth only three hundred 
dollars). 

23. [a] $5000.—Gust v. Gust, 78 
Wash. 414, 139 P 228 (counsel fees 
where wife was successful). 

{b] $2500.—Sullivan v. Sullivan, 
52 Wash. 160, 100 P 321 (counsel fees, 
two hundred thousand dollars worth 
of property involved). 

_[e] $1075.—Libbe v. Libbe, 166 
Mo. A. 240, 148 SW 460 (counsel fees, 
where husband was a prosperous man 
with a good income). 


{d] $1000.—Schammel vy. Scham- 
mel, 74 Cal. 36, 15 P 364 (counsel 
fees, husband owner of considerable 


property, and resistance to suit en- 
tailed a large amount of labor in pro- 
tecting wife’s rights). 

fe] $800.—Mengel v. Mengel, 157 
Iowa 630, 138 NW 495 (suit money, 
where there had been a number of 
collateral suits). 

(f] $750.—Sinn y. Sinn, 3 Misc. 
598, 23 NYS 339 [aff 140 N. Y. 636 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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quate,?* or inadequate.?® 


ance, 


mem, 35 NE 892] (suit money, hus- 
band with an annual income of twen- 
ty thousand dollars). 

{[g] $700.—Walton v. Walton, 57 
Nebr. 102, 77 NW 392 (counsel fees, 
husband worth at least twenty-four 
hundred dollars). 

{h] $575.—Varney v. Varney, 52 
Wis; 120, 8 NW” 739,38 AmR |726 
(counsel fees and suit money, where 
suit was protracted and required 
much legal effort and labor). 

{i] $500.—Collins v. Collins, 29 
Ga. 517 (counsel fees, husband worth 
twelve thousand dollars); De Ruiter 


-v. De Ruiter, 28 Ind. A. 9, 62 NE 100, 


91 AmSR 107 (counsel fees, although 
wife was worth nineteen hundred dol- 
lars); Waterman v. Waterman, 147 
App. Div. 464, 131 NYS 741 (counsel 
fees, where wife’s income could not 
support her in accordance with her 
mode of living before and after mar- 
riage, in ‘view of her social posi- 
tion), 

{j] $350.—Campbell v. Campbell, 
73 lowa 482, 35 NW 522 (suit money, 
where wife owned one hundred and 
twenty acres of land, only part of 
which was improved). 

ik] $250.—Wolff v. Wolff, 4 Cal. 
Unrep. Cas. 820, 37 P &58 (counsel 
fees pending appeal from judgment 
in favor of wife); Meadows y. Shel- 
bourne, (Ky.) 127 SW 477 (attorney’s 
fees, where the suit entailed much 
labor and investigation, and husband 
was worth twenty thousand dollars); 
Masterson v. Ogden, 78 Wash. 644, 139 
P 654, AnnCasi914D 885 (counsel 
fees, husband worth twenty-eight 
thousand dollars). 

ree $175.—Libbe v. Libbe, 166 Mo. 

240, 148 SW 460 (suit money, 
avec husband was a prosperous man 
with a good income). 

[m] $150.—Aurand vy. Aurand, 157 
Tll. 821, 41 NE 859 (counsel fees, 
where husband earned one hundred 
and twenty-five dollars per month 
and owned land costing thirteen hun- 
dred and fifty dollars, although un- 
productive); Craig v. Craig, 118 Va. 
294, 87 SE 731 (counsel fees and suit 
money). 

In}. $100.—Poole v. Wilber, 95 Cal. 
339, 30 P 548 (counsel fees, husband 
with income of one hundred and for- 
ty-five dollars per month); Wolff v. 
Wolff, 4 Cal. Unrep. Cas. 820, 87 P 858 
(printers’ fees pending appeal from 
judgment in favor of wife). 

{o] $50.—Griffith v. Griffith, 74 
Wash. 284, 133 P 448 (counsel fees, 
upon dismissel of suit). 

[p] $40.—Cairnes v. Cairnes, 29 
Colo. 260, 68 P 288, 98 AmSR 55 
(where wife lived in Canada and her 
defense required at least sixty dol- 
lars for taking deposition). 

fa] $25.—Davis v. Davis, 36 Ill. 
A. 643 (counsel fees, although hus- 
band was a laboring man and had 
nothing except what he earned); 
Griffith v. Griffith, 74 Wash. ‘284, 133 
P 443 (suit money, upon dismissal of 


action). 
24, [a] $4,500.—Day v. Day, 15 
Ida. 107,'96 P 481 (eounsel fees, 


where the husband was worth six 
hundred thousand dollars, with an 
annual income of not less than six- 
teen thousand dollars). 

[b] $2,000.—Day v. Day, 15 Ida. 
107, 96 P 431 (suit money, where the 
husband was worth six hundred thou- 
sand dollars, with an annual income 
of not less than sixteen thousand 
dollars). 

{e] $1,000.—Smith v. Smith, 179 
Ky. 365, 203 SW 884 (counsel fees, 
where considerable proof was taken 
at different places and on different 


Additional or further al- 
lowances are governed by the same rules.”é 

[§ 562] 13. Modification or Vacation of Allow- 
An order granting an allowance for counsel 
fees may be modified by the court “7 so as to direct 
the payment of an additional allowance upon a 
showing of necessity therefor.2* The court may also 
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dates). 

[a] $500.—Martin v. Martin, 150 
Iowa 223, 129 NW 816 (counsel fees, 
where the case was a simple one); 
Hooe v. Hooe, 122 Ky. 590, 92 SW 
317, 29 KyL 1138, 5 LRANS 729, 13 
AnnCas 214. (counsel fees, where the 
husband was worth thirteen thou- 
sand dollars). 

fe] $350.—Doolittle v. Doolittle, 
166 Iowa 625, 147 NW 893 (counsel 
fees in trial court, where husband 
filed cross action involving questions 
of fact but no difficult questions of 
law). 

[f] $300.—Burns v. Burns, 173 Ky. 
105, 190 SW 683 (counsel fees, where 
suit did not present any difficult le- 
gal question or eall for unreasonable 
time). 

[g¢] $200.—Day v. Day, 168 Ky. 
68, 181 SW 937 (counsel fees, where 
husband was worth over six thou- 
sand dollars); Le Roy v. Le Roy, 175 
App. Div. 120, 161 NYS 503 (where 
husband earned only twenty-five dol- 
lars per week). 

[h] $150.—Doolittie v. Doolittle, 
166 Iowa 625, 147 NW 893 (counsel 
fees in the supreme court, where hus- 
band filed cross action involving 
questions of fact but no difficult ques- 
tions of law). 

{i] $100.—Bressette v. Bressette, 
95 App. Div. 167, 88 NYS 580 (coun~ 
sel fees, where it appeared that there 
would be no contest or unusual dif- 
ficulty in proving defendant’s ample 
income). 

{j] $75—Szymanski v. Szyman- 
ski, 151 Wis. 145, 138 NW 53 (counsel 
fees to young attorney of three 
years’ practice where suit was com- 
promised). 

{k] $50.—Van der Beck v. Van 
der Beck, 124 Mich. 479, 88 NW 150 
(counsel fees for merely drawing 
and filing bill). 

25. [al $800.—Day v. Day, 15 
Ida. 107,96 P 481 (counsel fees, 
where husband was worth six hun- 
dred thousand dollars, with an an- 
nual income of not less than six- 
teen thousand dollars). 

{b] $750.—Smith v. Smith, 179 
Ky. 365, 203 SW 884 (counsel fees, 
where considerable proof was taken 
at different places and on different 
dates). 

{e] $600.—Day v. Day, 15° Ida. 
107, 96 P 431 (suit money, where 
husband was worth six hundred 
thousand dollars, with an annual in- 
come of not less than sixteen thou- 
sand dollars). 

[d] $200.—Bordeaux v. Bordeaux, 
30 Mont. 36, 75 P 524, 32 Mont. 159, 
80 P 6 (suit money, where husband 
was worth sixty-nine thousand dol- 
lars). 

[e] $100—Day v. Day, 168 Ky. 
68, 181 SW 937 (counsel fees, where 
husband was worth over six thou- 
sand dollars). 

[f] $25.—Grove v. Grove, 79 Mo. 
A. 142 (counsel fees, where husband 
was worth over three thousand dol- 
lars, and wife was without means). 

26. White v. White, 86 Cal. 212, 24 
P 1030; Mengel v. Mengel, 157 Iowa 
630, 138 NW 495; and cases supra 
notes 22-25. See also infra § 562. 

27. See cases infra notes 28, 29. 

23. Ala.—Ex p. Edwards, 183 Ala. 
659, 62 S 775. 


Cal.—Rose v. Rose, 109 Cal. 544, 
42 P 452. 

Ida.—Day v. Day, 15 Ida. 107, 96 
Pr43t, 


Tll.—Whipple v. Whipple, 145 Il. 
228. 


A. 
Ind.—Davis v. Davis, 141 Ind. 367, 
40 NE 808. 
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diminish the allowance from time to time as the 
circumstances may require,”® or under some circum- 
stances may vacate the order.°° 
however, that the additional allowance cannot be 
granted after the wife has completed her case,** 
although a contrary rule has been supported upon 
very strong grounds.®*? <A further allowance to cover 


It has been held, 


Iowa.—Mengel v. Mengel, 157 Iowa 
630, 138 NW 495; Doolittle v. Doo- 
little, 78 Iowa 691, 43 NW 616, 6 LRA 
187; Clyde v. Peavy, 74 Iowa 47, 36 
NW 883. 

Ky.—Smith v. Smith, 179 Ky. 365, 
203 SW 884; Day v. Day, 168 Ky. 68, 
181 SW 937; McAlister v. McAlister, 
LikKy. Op. .632. 

Mo.—Waters v. Waters, 49 Mo. 385; 
Weber v. Weber, (A.) 189 SW 579; 
Grove v. Grove, 79 Mo. A. 142. 

Mont.—Bordeaux v. Bordeaux, 30 
she 36, 75 P 524, 32 Mont. 159, 80 


Nev.—Knapp v. Seventh Judicial 
Dist. Ct., 31 Nev. 444, 103 P 235. . 
WN. Y.—Forrest v. Forrest, 16 N. Y. 
BA 650; Bauer v. Bauer, 42 Misc. 
57, 87 NYS 607. 
| Pa—Beers v. Beers, 4 LancLRev 


29. Ky.—Kelly v. Kelly, 179 Ky. 
586, 200 SW 925. 
Blakely, 117 


Minn.—Blakeély v. 
Minn. 482, 136 NW 3. 
Nev.—Knapp v. Seventh Judicial 
Dist. Ct., 31 Nev. 444,-103 P 235. 
N. Y.—-Le Roy v. Le Roy, 175 App. 


Div. 120, 161 NYS 503. But see 
Horn v. Horn, 142 App. Div. 848, 
127 NYS 448 (where, when the 
court reduced the allowance for 


counsel fees to a wife sued for di- 
vorce, the parties had stipulated that 
the issue of the insanity of the wife 
in defense of the charge of adultery 
made against her by the husband 
should be submitted to a jury, the 
court erred in making the reduction 
in the absence of any claim that the 
original allowance was excessive in 
the event that the issue of insanity 
be so tried without reference to the 
question whether insanity was a de- 
fense to the charge). 

Wis.—Szymanski v. 
151 Wis. 145, 138 NW 58. 

Man.—Standall vy. Standall, 22 
Man, 591. 

30. Whipple v. Whipple, 145 Ill. A. 
228. See also Glass v. Glass, 4 Cal. A. 
604, 88 P 734 (the trial judge could 
vacate an order for the payment of 
attorney’s fees, made ex parte, upon 
the wife’s misrepresentation that she 
had no separate estate). 

31. Turner v. Woolworth, 165 App. 
Div. 70,152 NYS 93 [mod‘on other 
grounds 221 N. Y. 425, 117 NE 814]; 
Poutney' v. Poutney, 10 NYS 192: 
Gibson v. Gibson, 67 Wash. 474, 122 
Bye. 

[a] Where a motion for a new 
trial has been overruled a further 
application for modification is im- 
proper. Gibson v. Gibson, 67 Wash. 
Al4, 122 RP: 15. 

32. Main v. Main, 168 Iowa 353, 
150 NW 590; Rieder v. Rieder, 21 Pa. 
Super. 488. 

[a] The reason for the rule is 
that “the amount of labor and prepa- 
ration for her defense and for the 
conduct of the case may prove great- 
er or less than could reasonably have 
been anticipated. ine SHOU Pelee ds 
only when the case has reached or is 
reaching its final adjudication that 
the court is in position to fix the 
allowance with due regard to the ne- 
cessities of the defense. We can see 
no reason, then, why the court may 
not at the outset grant such allow- 
ance as will enable the defendant to. 
meet the immediate needs of her de- 
fense and in the final disposition of 
the case and thereto such sum as 
may appear just and equitable in 
view of all the circumstances. Such 
a rule works for the protection of 
the plaintiff no less than the defend- 
ant. To hold otherwise and say the 


Szymanski, 
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expenses already incurred cannot be made unless 
it appears that such allowance is necessary to en- 
able the wife further to carry on the litigation.** 
Where an allowance is made by one judge, an appli- 
cation for a further allowance should not be made 
to another judge on substantially the same show- 
ing,°* and where a suit is transferred from one coun- 
ty to another, the court in the latter county cannot 
refuse an allowance made by the court in the for- 
mer.*® It has been held that an order for counsel 
fees will not be modified on the application of the 
husband on the ground that his financial condition 
has changed, where he, and not the wife, com- 
menced the action.®® 

[§ 563] 14. Abatement and Termination of Al- 
lewance. Upon the final ascertainment of the wife’s 
guilt in an action by. the husband for divorce, an 
allowance for counsel fees ceases;** but the volun- 
_tary dismissal of an action’for a divorce, after an 
‘order for counsel fees has been made, does not in 
itself rescind the order,** although of course, under 
the rule above stated,*® the court may reduce the 
allowance.*® The death of either party abates a 
pending action,#! and an order for counsel fees 
ceases to be of any effect and is unenforceable.*? 

[§ 564] 15. Refunding Allowance Paid. It has 
been held that, where a sum is paid as counsel fees 
for the wife and the suit eventually fails, she will 
not be compelled to refund if it appears that the 
suit was brought in good faith and not malicious- 
ly.43 
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[§ 565] D. Permanent Alimony *4*—1. Right in 
General. The power to grant permanent alimony to 
a wife may depend upon the nature of the action in 
which it is sought,** and also upon the statutory 
provisions of the particular jurisdiction.4® In the 
absence of a statute authorizing alimony without 
divoree,*7 permanent alimony should not be 
granted,*® nor the question of the wife’s right there- 
to considered,*® until it is determined that a divorce 
should be granted. But after granting am interlocu- 
tory decree the proper practice is to fix the amount 
of alimony before entering the final decree.®® Inas- 
much as a marriage, valid in its inception, is a pre- 
requisite to the allowance of alimony,°* it would 
seem that where either party to a purported mar- 
riage has a living undivoreed spouse, the marriage is 
void, so that alimony cannot be awarded on the 
granting of a divorce,°? although the supposed wife 
aided in accumulating the property ;>* but it has been - 
held that permanent alimony will not be denied be- 
cause the divorce is granted for a cause existing at 
the time of the marriage, such as impotency,** or 
that the husband had another wife living.°® 

[§ 566] 2. In Action for Divorce—a. Divorce 
Granted Wife. While some statutes expressly au- 
thorize permanent alimony to a wife who secures a 
divorce a mensa et thoro,°® the general rule is that 
in such cases the court may, irrespective of any stat- 
ute, make such an allowance.*? On the other hand, 
while it has been intimated that even in the absence 
of express statutory authority permanent alimony 


amount must be fixed once and for 
all would ccmpel the court upon the 
first application to allow a much 
more substantial sum than it would 
otherwise be likely to do, and thus 
make it possible for a wife having no 
real defense to secure a liberal al- 
lowance of suit money and upon its 
payment abandon all further con- 
test.’ Main v. Main, 168 Iowa 353, 
150 NW 590. 

{b] Although judgment has been 
entered, the court has power subse- 
quently to order the payment of the 
additional counsel fee and expenses. 
Rieder v. Rieder, 21 Pa. Super. 488. 

83. Stampfer v. Stampfer, 58 N. Y. 
Super. 587, 11 NYS 588. And see su- 
pra § 549 


34. Simonds v. Simonds, 57 Hun 
290, 10 NYS 606. 
35. Sheckles v. Sheckles, 3 Nev. 


404. See also infra § 642. 

36. Kunze v. Kunze, 53 NYS 938, 
5 NYAnnCas 8 (where it was said 
that as the husband, commenced the 
action he was bound to furnish the 
wife with means to defend if he con- 
tinued the action). 


37. Dawson v. Dawson, 37 Mo. A. 
207. 
[a] Rule discussed.—‘That the 


alimony as far as the same related 
to counsel fees and costs of litiga- 
tion at once ceased upon the final 
ascertainment of the wife’s. guilt 
seems to admit of no dispute under 
the authorities. The rule in Eng- 
land has always been that, where the 
wife has brought her case to a hear- 
ing and fails, she is entitled to no 
eosts. The plaintiff cites Wagner v. 
Wagner, 34 Minn. 441,° 26 NW 450, 
where an allowance of counsel fees 
was denied; Newman v. Newman, 69 
Ill. 167, where an orcer for solici- 
tor’s fees was denied; Wilde v. Wilde, 
2 Nev. 306, where an order for past 
costs and expenses was denied; Per- 
Sry. Perry, 2, Barb--Ch.. GN- YY.) 285; 
where an order for money to prose- 
cute and for costS was denied; and 
Krause v. Krause, 23 Wis. 354, where 
a motion for money to enable the de- 
fendant to prosecute her appeal was 
denied. 


the wife’s guilt was established by 
confession or decree, and the order 
related either to past expenses in- 
curred, or contemplated expenses to 
be incurred in a litigation admittedly 
groundless. O’Haley v. O’Haley, 31 
Tex. 502, is the only case cited, where 
the court refused to enforce an exe- 
cution, in favor of a plaintiff wite 
for past alimony in the nature of 
support money after the wife had 
failed to obtain a decree, on the 
ground that the order was made in 
consequence of her false representa- 
tions, and therefore it was the duty 
of the court to nullify it. It will be, 
however, noticed that, in the last 
case, the wife was plaintiff, a decree 
in her favor was denied, and the 
decree left the parties as husband 
and wife, with an unquestioned lia- 
bility on part of the husband to pay 
for his wife’s support, past and pres- 
ent.” Dawson v. Dawson, 37 Mo. A. 
DO Ra colin 

38. Weaver v. Weaver, 33 Ga. 172; 
Traylor v. Richardson, 2 Ind. A. 452, 
pee 205; Waters v. Waters, 49 Mo. 
85. 


{a] An order for alimony was 
rescinded, but not for counsel 
feow: Weaver v. Weaver, 33 Ga. 

39. See supra § 562. 


40. Waters v. Waters, 49 Mo. 385. 

41. Kellogg v. Stoddard, 89 App. 
Div. 137, 84 NYS 1015. See also su- 
pra § 527. 

42. Kellogg v. Stoddard, 89 App. 
Div. 137, 84 NYS 1015; Millady v. 
Stein, 19 Misc. 652, 44 NYS 408. 

43. Lishey v. Lishey, 6 Lea 
(Tenn.) 418. 


44. Defined see supra § 495. 
45. In action for: 
Alimony: 
Subsequent to: 
Divorce absolute see infra § 572. 
Limited divorce see infra § 571. 


Without divorce see infra § 570. 
aes see Marriage [26 Cyc 
1 : 


Divoree a mensa et thoro see infra §§ 
566-569. 


All these were cases where | 


Saree a vineulo see infra §§ 566- 


Support and maintenance see Hus- 
band and Wife [21 Cyc 1598 et 
seq]. 

46. See statutory provisions; and 
infra § 566 et seq. 
47. See. statutory provisions; 

infra § 570 
48. Johnston v. Johnston, 54 Kan. 


(20,439 eee De 

49. Rae v. Rae, 53 Mich. 40, 18 
NW 551; Van Valkenburgh v. Van 
Valkenburg, 149 App. Div. 482, 133 
NYS 942. 


Vite Shurman v. Shurman, 148 NYS 
After divorce see infra §§ 571— 
51. Aldridge v. Aldridge, 116 Miss. 


and 


385, 77 S 150; Robinson v. Robinson, 
112 Miss. 224, 72 S 928. See also 
supra § 512. 

52. Aldridge v. Aldridge, 116 Miss. 
385, 77 S 150. But see infra text and 
note 55. 

53. Aldridge v. Aldridge, 116 Miss. 
385, 77. S 150: 

54. Moss v. Moss, 147 Ga. 311, 93 


SE 875; G. v. G., 67 N. J. Eq. 30, 56 A 
736; Brown v. Brown, 13 B. C. 73. 

[a] Impotency of the wife is not 
a defense to her suit for permanent 
alimony. Moss v. Moss, 147 Ga, 311, 
93 SE 875. 

[b] In Kentucky, under the stat- 
ute, where a wife concealed her im- 
potency from the husband before 
marriage, she is not entitled to ali- 
mony upon his procuring a divorce 
because of such condition. Mutter v. 
Mutter,+123 Ky. 754, 97 SW 393, 30 
KyL 76, 124 AmSR 381 (wife being 
considered “in fault”). 

[c] In Maine by statute perma- 
nent alimony cannot be allowed 
where a divorce is granted for im- 
potency. Chase v. Chase, 55 Me. 21. 
See also infra § 566 note 60[a]. 

55. Vanvalley v. Vanvalley. 19 Oh. 
Bai 588. But see supra text and note 

56. See statutory provisions. 

{a] Extreme cruelty.—G. v. G., 67 
N. J. Eq. 30, 56 A 736. 
att eae overt v. Lovett, 11 Ala. 

D. oe mictanies v. Alexander, 13 


For later cases, developments and ‘changes in the law see cumulative Annotations, same title, page and note number. 
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may be awarded as an incident to a decree of abso- 
lute divorce in the wife’s favor,®® the rule is that the 
power of the court to award permanent alimony is 
wholly statutory,°® and usually the statutes make 
Where a case is made out for 
the allowance of permanent alimony under a stat- 
ute,®* neither the misconduct of the wife ® nor the 
willingness of the husband to become reconciled °° 
will necessarily prevent the allowance, although re- 
lief has been denied where the wife has goaded her 
husband into acts of misconduct for the purpose of 
But even when allowable 
under the statute, it has been held that where at 
the suit of the husband a judgment was entered 
separating plaintiff and his wife from bed and board 


provision therefor.®° 


securing a separation.®* 


App. 334, 45 LRA 806. 

lowa.—O’ Hagan v. O’Hagan, 4 Iowa 
509. 
Me.—Chase vy. Chase, 55 Me, 21. 

N. J.—lynde v. Lynde, 64 N. J. 
Eq. 736, 52 A 694, 97 AmSR 692, 58 
LRA 471. 

{a] In Louisiana it is held that 
the wife may claim alimony in a suit 
where, in her answer to the suit of 
her husband for divorce, she in- 
stitutes a reconventional demand for 
separation from bed and_ board. 
Landreaux v. Landreaux, 114 La. 528, 
38 S 442. 

58. Chaires v. Chaires, 10. Fla. 
308; Campbell v. Campbell, 90 Ga. 687, 
16 SE 9€0; McGee v. McGee, 10 Ga. 


477. See also supra §§ 30, 496. 
59. Ala.—Lovett v. Lovett, 11 Ala. 
763. 


Ark.—Bowman v. Worthington, 24 
Ark, 522. 


D. C.—Alexander vy. Alexander, 13 
App. 334, 45 LRA 806. 
.—Hughes vy. Hughes, 162 Ky. 


Ky 
505, 72 SW 966. 

Mass. —Parker v. Parker, 211 Mass. 
139, 97 NE 988; Kelley v. Kelley, 161 
Mass. 111, 36 NE 837, 42 AmSR 389, 
25 LRA 806; Baldwin v. Baldwin, 6 
Gray 341; Shannon v. Shannon, 2 
Gray 285; Coffin v. Dunham, 8 Cush. 
404, 54 AmD 769; Davol v. Davol, 13 
Mass. 264; West v. West, 2 Mass. 223, 
227; Orrok v. Orrok, 1 Mass. 341. 

N. J.—Calame y. Calame, 24 N. J. 
Eq. 440 [aff 25 N. J. Eq. 548]. 

N.. Y.—Romaine -v. Chauncey, 129 
N. Y. 566, 29 NE 826, 26 AmSR 544, 
14 LRA 712; Erkenbrach v, Erken- 
brach, 96 N. Y. 456; Goodsell v. Good- 
sell, 82 App. Div. 65, 81 NYS 806. 

N. C.—Duffy v. Duffy, 120 N. C. 346, 
27 SE 28; Wilson vy. Wilson, 19 N. C. 
Sills 

Pa.—Smith v. Smith, 3 Serg. & R. 


248; Moore v. Moore, 64 Pa. Super. 
192. 

R. I.—Sanford v. Sanford, 2 R. I. 
4 


Tex.—Pape v. Pape, 13 Tex. Civ. A. 
SoS) SW) 409; 

Va.—Harris v. Harris, 31 Gratt. 
WizaNia)) U3: 

See also cases infra note 60. 

[a] The reason is that the legal 
duty of the husband to support his 
wife ceases upon the severance of the 
marital bonds. Phillips v. Phillips, 
(Tex. Civ. A.) 2038.S'W 77. 

[b] “At common law, where a di- 
vorce a vinculo matrimonii was 
granted, no allowance for the future 
Support of the wife was given, and 
we have no Statute in this State 
Allowing at. Duftys we Duffy, 120 
N. C. 346, 27 SE 28. 

{c] In Texas (1) there is no stat- 
ute providing for permanent alimony 
on the granting of a decree for di- 
vorce from the bonds of matrimony. 
Phillips v. Phillips, (Civ. A.) 203 SW 
77; Bond v. Bond, 41 Tex. Civ. A. 129, 
90 SW 1128; Boyd v. Boyd, 22 Tex. 
Give PAT 20,0; 54 SW 380; Pape v. Pape, 
Te LexsGivet Aone oO, TS VWe Aco Ca) 
But a statute provides that the de- 
cree may order a division of the com- 
mon estate, if there be such. Boyd Vv. 
Boyd, suDEB. 
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not complain.®* 


when the decree 


60. See statutory provisions; and: 

U. S.—Cotter v. Cotter, 225 Fed. 
471, 1389 CCA 453 (Washington). 

Ala.—Smith v. Smith, 45 Ala. 264. 

Ark.—Ex p. Helmert, 103 Ark. 571, 
147 SW 1143; Bauman v. Bauman, 18 
Ark. 320, 68 AmD 171. 

D. C.—Alexander v. Alexander, 13 
App. 334, 45 LRA 806. 

Tll.—Mundstock v. Mundstock, 203 
ily A. 802; Groth v. Groth, 69 Til, A. 
68. 

Tee Sro aT Ow v. Darrow, 43 Iowa 
411. 

Kan.—Mitchell v. Mitchell, 20 Kan. 
665. 

Ky.—Griffin v. Griffin, 173 Ky. 636, 
191 SW 458; Day v. Day, 168 Ky. 68, 
181 SW 937; Hughes v. Hughes, 162 
Ky. 505, 172 SW 960; Green v. Green, 
152 Ky. 486, 153 SW .15; Carter (v. 
Carter, 140. Ky. 2287. 130) jSW 1102: 
McAllister v. McAllister, 1 Ky. Op. 
333. 

Mich.—Austin v. Austin, 172 Mich. 
47, 1388 NW 237; Bialy v. Bialy, 167 
Mich. 559, 133 NW 496, AnnCas1913A 
800; Maslen vy. Anderson, 163 Mich. 
4747, 128- NW 7238; Dunn v. Dunn, 150 
Mich. 476, 114 NW 83865. 

Haskell, 119 


Minn.—Haskell _ v. 
Minn. 484, 138 NW 787. 

Nebr.—Cizek v. Cizek, 69 Nebr. 797, 
96 NW 657, 99 NW 28, 5 AnnCas 
464. 

N,. H.—Wallace v. Wallace, 75 N. H. 
2A, Ga Awe LOS. 

N. D.—State v. Templeton, 18 N. D. 
525, 123 NW 283, 25 LRANS 234. 

Or.—De Vall v. De Vall, 57 Or. 128, 
LOO ET 5 Os lL One a 0.5: 

S. D.—Tuttle v. Tuttle, 26 S. D. 
545, 128 NW 695. 

Tenn.—Toncray v. Toncray, 123 
Tenn. 476, 131 SW 977, 34 LRANS 
1106, AnnCas1912C 284. 

Utah.—Cast v. Cast, 1 Utah 112. 

Wis.—Brenger v. Brenger, 142 Wis. 
26, 125 NW 109, 135 AmSR_-1050, 26 
LRANS 387, 19 AnnCas 1136. 

Eng.—Sidney vy. Sidney, 11 Jur. N. 
Ss Gils, 

Ont.—Nelligan v. Nelligan, 26 Ont. 


8. 

[a] The nature of this statutory 
allowance (1) ‘‘is not, in fact, ali- 
mony, in the sense of the ecclesias- 
tical law of England; but it is more 
strictly an arrangement in lieu of a 
division of the estate of the parties, 
so as to return to the wife her just 
portion of that property which mu- 
tually belonged to both during the 
marriage, and which the labor and 
care of both may have equally con- 
tributed to procure and preserve.” 
Smith v. Smith, 45 Ala. 264. (2) “Un- 
der the provisions of our statute, the 
allowance granted on a divorce from 
the bonds of matrimony is an es- 
sentially different thing from ali- 
mony given in England, whether for- 
merly on a divorce from bed and 
board, or now on a judicial separa- 
tion, or on a dissolution of the mar- 
riage by the divorce court.’ Mitchebtl 
v. Mitchell, 20 Kan. 665, 667. 

[b] In Maine the statute author- 
izing alimony in cases of divorce 
makes an exception in the case of a 
divorce for impotence. Chase _ v. 
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forever without alimony, such judgment is, while in 
force, a-bar to the allowance of alimony in a sub- 
sequent action in which the wife is granted an abso- 
lute divoree;®* but it has also been held that a for- 
“mer decree in a separate action for alimony, whereby 
she was awarded the right to occupy a part of the 
husband’s homestead, does not bar a wife’s right to 
permanent alimony.®® 

If the wife is improperly granted a divorce, the 
appellate court will not disturb a decree for alimony 
which she claims inadequate when the husband does 


[§ 567] b. Divorce Refused Wife.** As a gen- 


eral rule permanent alimony is allowed a wife only 


is in her favor,*® and hence in the 


Chase, 55 Me. 21. 

[c] In New Jersey, where perma- 
nent alimony is given only where 
the husband has been guilty of a 
matrimonial offense, it has been held 
that impotence is not such an offense. 
Gaus (Gen Oe Ne I Boe -30hb 6 eases OF 

{[d] In England a statute author- 
izes a court pronouncing a decree of 
dissolution of marriage to order a 
proper provision for the wife. Sid- 
neyv. Sidney, 11 Jur. N. S: 7815: 
aor See supra text and notes 59, 

62. Jones v. Jones, 95 Ala. 448, 
11 S 11, 18 LRA 95 (on granting a 
divorce to a wife because of abandon- 
ment, alimony has been allowed, not- 
withstanding that the wife’s own 
misconduct caused the husband to 
put her away). 

Pci savapeun: of wife see infra § 

63. Thompson wv. Thompson, 85 
SW 730, 27 KyL 516 (the rule is not 
altered by the fact that, after the 
misconduct which entitled the wife to 
a divorce, the husband expresses 
willingness to become reconciled). 

Reconciliation see infra § 636. 

64. Ahrns v. Ahrns, 160 Ky. 342, 
169 SW 720. See Hceuse v. House, 
102 Va. 235, 46 SH 299 (a wife will 
not be allowed alimony where the al- 
leged mistreatment upon which she 
relies was provoked by her own mis- 


conduct). See also infra § 604. 

65. Byrnes. v. Byrnes, 126 App. 
Diwan Ol Oeste INS) ge, 

66. Lewis v. Lewis, 39 Okl. 407, 


N55 TET 

Merger or bar generally see supra 
§§ 439-446. 

67. Huber v. Huber, 153 Ky. 263, 
155 SW 388. 

68. Misconduct of wife see infra 
§ 604. 

69. 
ioe 
Cal.—Lampson y. Lampson, 171 Cal. 
332, 153 P 238; Everett v. Everett, 52 
Cal 383. 
see ee v. Allen, 43 Conn. 

Ga.—Davis v. Davis, 134 Ga. 804, 
812, 68 SE 594, 30 LRANS 73, 20 Ann 
Caste [Kee On@il Gaere aMisiny, Ch aisys 
Joyner v. Joyner, 131 Ga. 217, 62 SH 
182, 127 AmSR 220, 18 LRANS 647. 

Hawaii.—Andrews v. Whitney, 21 
Hawaii 264, 267 [quot Cyc]. 
le —Spitler v. Spitler, 108 Mil. 

Ky.—Smith v. Smith, 86 SW 678, 
PA keairiby Hs 

Mo.—Elliott v. Elliott, 185 Mo. A. 
42,115 SW 486; Cole v. Cole, 115 Mo. 
A. 466, 91 Sw 457; Stark v. Stark, 
115 Mo. A. 436, 91 SW 4138 (wife suc- 
ceeding on cross bill independent of 
separate estate); Slaughter Ve 
Slaughter, 106 Mo. 104, 80 SW 3. 

Nebr.—Shafer v. Shafer, 10 Nebr. 
468, 6 NW 768. 

N. Y.—Waring v. Waring, 100 N. Y. 
570, 38 NE 289; Davis v. Davis, 75 
ING WE eS Atwater v. Atwater, 53 
Barb, 621, 36 HowPr 443; Fry v. Fry, 
7 Paige 461; Palmer vy. Palmer, 1 


ae 27-6-] Perry, Vo Perry. 2) barba one 


Ala.—Lovett v. Lovett, 11 Ala. 
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absence of statute will not be granted where a di- 
Under some statutes permanent 
alimony may be given to a wife, even though she is 
refused a divorce; but in some jurisdictions such a 
statute has been given a strict construction,’? and 
maintenance will not be awarded unless a cause for 
divorcee or separation is established,’* although the 
decree is denied because of condonation or other 
Where the right to alimony 
exists independently of an action for divorce,’ it 


voree is denied.’° 


defensive matter.“ 
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statute to the 


has been both asserted 7® and denied ™ that a wife 


Or.—Hengen v. Hengen, 85 Or. 155, 
L661 2 525. 

Pa.—Wait v. Wait, 7 LegGaz 382, 
23 PittsbLegJ 57. 

Va.—Harris v. Harris, 31 Gratt. 
(72 Va.) 18; Latham v. Latham, 30 
Gratt. (71 Va.) 307; Carr v. Carr, 22 
Gratt. (63 Va.) 168. 

Wis.—State v. Smith, 19 Wis. 531. 

Eng.—Thompson y. Thompson, L. 
15%, abel ate, 

70. Cal.—Peyre v. Peyre, 79 Cal. 
336, 21 PB 838. 

Md.—Polley v. Polley, 128 Md. 60, 
97 A 526. 

Mich.—Nichols _ v. 169 
Mich. 540, 125 NW 328. 

- Mo.—Doyle v. Doyle, 26 Mo. 545. 

N. Y.—Curnen v. Curnen, 155 App. 
Div. 536, 140 NYS 805. 

Tex.—Hill v. Hill, (Civ. A.) 125 
Sw 91. 

{a] In Oregon, under the statute, 
no alimony can be granted unless the 
marriage is dissolved or annulled, and 
even then the recovery must be from 
the party in fault. Hengen v. Hen- 
gen, 85 Or. 155, 166 P 525. 

71. Cal.—Broad v. Broad, 35 Cal. 


Nichols, 


A. 646, 170 P 658; Dee v. Dee, 34 Cal., 


A. 658, 168 P 588; Sweasey v. Swea- 
sey, 126 Cal. 125, 58 P 456; Ander- 
son v. Anderson, 124 Cal. 48, 56 P 630, 
57 P 81, 71 AmMSR 17; Hagle v. Hagle, 
68 Cal. 588, 9 P 842. 

Ga.—Price v. Price, 90 Ga. 244, 15 
SE 774. 

Ky.—Tilton v. Tilton, 29 SW 290, 


16 KyL 290. 

Seca Tey, v. Rowley, 19 la. 
557. } 

N. J.—Miller v. Miller, 1 N. J. Eq. 
386. 


N. Y.—Ramsden vy. Ramsden, 91 
NeBY 281° Davis. va Davis, 75 Na Y. 
221; Ruckman y. Ruckman, 58 How 
Pr 278; Atwater v. Atwater, 36 How 
Pr 431; Palmer v. Palmer, 29 HowPr 
390seP- Va , 24 HowPr 197. 

Oh.~Graves v. Graves, 50 Oh. St. 
196, 33 NE 720; Johnston v. Johnston, 
Wright 454; Duhme v. Duhme, 3 Oh. 
Dec. (Reprint) 95, 3 WklyLGaz 186. 

Tenn.—Nicely v. Nicely, 3 Head 
184. 

{a] Reason for rule.-—‘‘Conditions 
may be such as not to entitle the wife 
to apply for a divorce, and yet the 
circumstances surrounding her mari- 
tal life might be such as to render it 
obviously unjust to deny her all re- 
lief.’ Broad v. Broad, 35 Cal. <A. 
646, 647, 170 P 658. 

{b] Matters justifying allowance. 
—A husband’s manifest preference 
for other women and his extremely 
friendly relations with them justify 
the allowance of alimony, although 
such relations are not immoral and 
the husband and wife are living 


apart. Broad v. Broad, 35 Cal. A. 646, 
170 P 658. 

{e] In Oklahoma the _ statute 
specifically provides that alimony 


without a divorce may be obtained 
only for the same causes for which a 
divorce may be allowed. Davis v. 
Davis, (Okl.) 161 P 190. : 

Support and maintenance generally 
see Husband and Wife [21 Cyc 1598]. 
Wabavic: vio Mavis.) “Tb IN. GY 
S 


2 


“73. Shirey v. Shirey, 87 Ark. 175, 
183. 112 SW 369 [cit Cyc]; Reade v. | 
Reade, “Cal)..22° P 2845" Peyre wv. 


Peyre, 79 Cal. 336, 21 P 838; Hagle 
v. Hagle, 74 Cal. 608, 16 P 518; Davis 
v. Davis,’ 75 N.Y. 221; Robinson v. 
Robinson, 146 App. Div. 533, 131 NYS 
260 [rev 69 Misc. 438, 125 NYS 1064]; 
Ruckman v. Ruckman, 58 HowPr 
(N. Y.) 278; Atwater v. Atwater, 36 
HowPr (N. Y.) 481. 

74, _ Davis Vv. Davis, TomINe wee oaes 
and cases supra note 73. 

75. See infra § 570. 

76. Cray vy: Cray, 382 N. 3. Big: 25: 
See also Horton v. Horton, 75 Ark. 
22, 86 SW 824, 5 AnnCas 91 (the au- 
thority of a court to allow permanent 
alimony to a wife does not depend 
upon the fact that a divorce is grant- 
ed to her, but when she is denied a 
divoree the court has jurisdiction to 
allow alimony, at least where the 
right to allow alimony exists inde- 
pendently of an action for divorce); 
Graves v. Graves, 50 Oh. St. 196, 33 
NE 720 (where sufficient cause for 
leaving husband was shown). 

[a] The reason for this view 
seems to be that the complaint may 
be deemed good as one for main- 
tenance and support, although not 
good as one for divorce. Cray v. 
Cray, 32 N. J. Hq. 25. 

77. JOhnson v. Johnson, 57 Kan. 
343, 46 P 700 (under a statute pro- 
viding that the wife may obtain ali- 
mony for any cause for which a di- 
vorce may be granted, it has been 
held that, where the wife seeks a di- 
vorce and it is refused her, she is 
not entitled to alimony). 

78. See cases infra this note. 

[a] In case of judicial separation 
(1) alimony is allowable. Goodden v. 
Goodden, [1892] BP. 1; Pickard ‘v. 
Pickard 10a JuURPNa Se Oona tas 
judicial separation, on the ground of 
the wife’s cruelty, will not be de- 
creed, except on the condition that 
the husband makes some, reasonable 
provision for her maintenance. The 
husband will not be required to give a 
bond with sureties to secure the pay- 
ment of such provision. Forth v. 
Forth, 936° Tas Ws (es & Me 1225) 1(3) eit 
permanent alimony has been allotted 
to a wife on her obtaining a decree 
of judicial separation, and the hus- 
band afterward obtains a decree nisi 
for dissolution of marriage on the 
ground of her adultery, the court will 
not discharge the order for payment 
of alimony before that decree has 
been made absolute. Stcate v. Stoate, 
30 oe J BPs 65M, 8. 

[b] Dissolution of marriage.—A 
guilty wife against whom a decree 
nisi for dissolution of marriage is 
pronounced may obtain an allowance 
from the court in its discretion. Ash- 
croft” v.. Ashcroft, - [190277 Pa.270; 
Keats v. Keats, 5 Jur. N. S. 176; Bent 
V. Bent) LTD: Rep. NiS2 139! 

[c] Reason for this rule.—The 
object of the court in ordering a pro- 
vision for a guilty wife is that she 
may be protected from temptation 
and lead a respectable life; at the 
same time, a husband should not be 
called upon to support a wife who is 
leading an immoral life, and on this 
ground, as well as for the protection 
of the wife, the provision for her 
should be limited dum sola et casta. 
Squire v. Squire, [1905] P. 4. 

{d] Limitation dum sola et casta. 
—(1) Upon a petition by a husband 
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may obtain permanent alimony where she seeks a di- 
voree and it is refused. 

Divorce Granted Husband, While 
there are English 7* and American cases *® to the ef- 
fect that permanent alimony may be awarded a 
guilty wife from whom her husband secures a di- 
voree, the general rule is that, in the absence of any 


contrary,®° alimony will not be 


awarded to a wife whose husband is granted a di- 
voree, she being the party in fault,®+ unless it was. 


for divorce on the ground of his 
wife’s adultery, where the jury found 
adultery by the wife and cruelty by 
the husband, but not conducing to 
the adultery, the court in granting a 
decree nisi ordered the husband to 
secure his wife an allowance of £36 
a year for her maintenance, but pay- 
able only so long as she should re- 
main chaste and unmarried. Eid- 
wards v. Edwards, [1894] P. 338. (2) 
Where the parties had lived apart for 
many years, and the husband ulti- 
mately obtained a decree nisi for a 
dissolution of his marriage on the 
ground of his wife’s adultery, the 
court refused to make the decree ab- 
solute until the husband had made 
provision for his wife’s maintenance, 
and refused to order the insertion of 
a dum sola et casta clause into the 
order for such maintenance. Lan- 
der v. Lander, [1891] P. 161. See 
Weller v. Weller, 63 L. T. Rep. N. S. 
263 (the petitioner obtained a decree 
nisi on the ground of his wife’s adul- 
tery, the learned judge intimating 
that an allowance must be made by 
the petitioner to his wife; the solici- 
tors for the petitioner and respond- 
ent settled an agreement, which was 
signed by both the parties; one of 
the terms in the agreement was that 
the allowance should continue so 
long as the respondent should re- 
main chaste and unmarried; the 
court, while expressing disfavor with 
the dum casta clause, makes the de- 


cree absolute). See also infra § 
637. 
79. Cox vy. Cox, 25 Ind. 303; Chan- 


dler v. Chandler, 13 Ind. 492. See also 
Dailey v. Dailey, Wright (Oh.) 514 
(where the husband was granted a 
divorce for the adultery of the wife, 
it was held that as the property of 
the husband was earned by them 
jointly, and as the wife should not be 
turned out to prostitution or starva- 
tion, the wife was entitled to ali- 
mony). 

[a] Sustained under general 
equity powers.—Chandler v. Chan- 
dler, 13 Ind. 492. 


80. See infra this section. 
81. Cal.—Everett v. Everett, 52 
Cal. 383. 


Si ee v. Allen, 43 Conn. 


419, 

Hawaii.—Andrews v. Whitney, 21 
Hawaii 264. 

Ky.—Gilbert v. Gilbert, 149 Ky. 
638, 149 SW 964; Robards v. Robards, 
33 Ky 565, 110 SW 422: Mutter v. 
Mutter, 123 Ky. 754, 97 SW 3938, 30 
KyL 76, 124 AmSR 381; Dollins v. 
Dollins, 838 SW 95, 26 KyL 1036; 
Beeler v. Beeler, 44 Sw 136, 19 KyL 
1936; Gains v. Gains, 19 SW 929. 

Mo.—MclIntire v. McIntire, 80 Mo. 
470; Elliott y. Elliott, 135 Mo. A. 42, 
115 SW 486; Cole v. Cole, 115 Mo. A. 
467, 91 SW 457; Motley v. Motley, 
93 Mo. A. 473, 67 SW 741; De Hoog 
v. De Hoog, 65 Mo. A. 246 (all de- 
cided pursuant to a statute providing 
that the wife if a guilty party for- 
feits her right to alimony for her 
maintenance). 

N. Y.—Waring v. Waring, 100 N. Y. 
570, 3 NE 289; Perry v. Perry, 2 Barb. 
oe 311; Palmer v. Palmer, 1 Paige 

Pa.—Parker | vy, 3b SPA. 


Parker, 
Super. 341. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 568] 


improperly granted the husband,’? and the consent 
of the parties is ineffectual to give the court the 


requisite power.®? 


Some statutes, however, have been construed as 
broad enough to authorize the awarding of alimony 
in such cases,* where from all the facts and cireum- 
stances it seems equitable to do so,®° and especially 
may this be done where the husband materially con- 
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duct.%¢ 
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But even under these statutes alimony has 
been refused where the wife’s misconduct was 
gross,§? especially where the wife had not brought 
any property to the husband *§ or helped to accumu- 
late any of his estate.®® 
where the wife has willfully abandoned her husband 
without justification ;®° but it has been held that if 
the wife’s subsequent conduct has been without re- 


Alimony has been refused 


tributes to his wife’s desertion or other miscon- | proach she may be awarded alimony, notwithstand- 


Va.—Harris v. Harris, 31 Gratt. (72 
Va.) 133 Carr v. Carr, 22 Gratt.—(63 
Va.) 168. 
ea Se of wife see 

82. Caudill v. Caudill, 172 Ky. 460, 
189 SW 431; Gains v. Gains, (Ky.) 19 
SW 929; Davis v. Davis, 86 Ky. 32, 
4 SW 822, 9 KyLR 300. 

{al Where plaintiff sued for di- 
vorce on the ground of duress, and 
was improperly granted a decree, de- 
fendant being in fact entitled to a 
divorce from bed and board, for 
which she prayed, it was error to 
deny reasonable alimony and main- 
tenance for their child. Shepherd v. 
Shepherd, 174 Ky. 615, 192 SW 658. 

83. Andrews v. Whitney, 21 
Hawaii 264. 

' $4 .Ark.—Pryor v. Pryor, 88 Ark. 
302, 114 SW 700, 129 AmSR 102. - 

Colo.—Luthe vy. Luthe, 12 Colo. 421, 
21 P 467. ; 

Ga.—Davis v. Davis, 134 Ga. 904, 
68 SE 594, 30 LRANS 73, 20 AnnCas 
20 (question for jury). 

Ill.—Spitler v. Spitler, 108 Ill. 120; 
Deenis v. Deenis, 79 Ill. 74; Reavis v. 
Reavis, 2 Ill. 242; Stacker v. Stacker, 
BEET a Ae b49: ; 

Ind.—Conner v. Conner, 29 Ind. 48; 
Hedrick v. Hedrick, 28 Ind. 291; Coon 
Vv.Coon, 26) Ind. 189% Cox =v. 1Cox, 25 
Ind. 303; Fulk v. Fulk, 8 Blackf. 
Dios 

Ilowa.—MecDonald v. McDonald, 117 
Towa 307, 90 NW 6038; Abel v. Abel, 
89 Iowa 300, 56 NW 442; Barnes v. 
Barnes, 59 Iowa 456, 18 NW 441. 

Kan.—Laird v. Laird, 87 Kan. 111, 
23°P 8692 

Mass.—Brown v. Brown, 222 Mass. 
415, 111 NE 42; Brigham v. Brigham, 
147 Mass. 159, 16 NE 780; Graves v. 
Graves, 108 Mass. 314. 

Mich.—Lofvander v. Lofvander, 146 
Mich. 370, 109 NW 662; Reynolds v. 
Reynolds, 92 Mich. 104, 52 NW 295. 

Miss.—Winkler v. Winkler, 104 
Miss. 1, 5, 61 S 1, AnnCas1915C 1250 
[quot Cyc]. 

’ Nebr.—Pedersen v. Pedersen, 88 
Nebr. 55, 128 NW 649; Dickerson v. 
Dickerson, 26 Nebr. 318, 42 NW 9. 

N. H.—Janvrin v. Janvrin, 59 N. H. 
23; Sheafe v. Laighton, 36 N. H. 240; 
Sheafe v. Sheafe, 24 N. H. 564. 

Oh.—Knestrick v. Knestrick, 20 Oh. 
Cir. 1 CteUN) S:.570,) 84° Ohe Cir. Ct: 
195; Mathers v. Mathers, 15‘Oh. Cir. 
Ct. N. S. 413 [aff 88 Oh. St. 554, 106 


infra § 


NE 1068]. 
Okl.—Ecker v. Ecker, 22 Okl. 
873, 98 P 918, 20 LRANS 421; 


Pauly v. Pauly, 14 Okl. 1, 76 P 148. 

Tenn.—Toncray v. Toncray, 123 
Tenn. 476, 131 SW 977,-34 LRANS 
1106, AnnCas1912C 284; Richardson v. 
Wilson, 8 Yerg. 67. d 

vVt.—Buckminster v. Buckminster, 
88 Vt. 248, 88 AmD 652. 

Wis.—Voss v. Voss, 157 Wis. 430, 
147 NW 634; State v. Smith, 19 Wis. 
531. 

Eng.—Ashcroft v. Ashcroft, [1902] 
P. 270; Goodden v. Goodden, [1892] 
PP. 1: Jee v. Thurlow, 2 B. & C. 547, 
9 ECL 241: Forth v. Forth, 36 L. J. P. 
& M. 122; Prichard vy. Prichard, 3 
Swab. & Tr. 528. See also Bent v. 
Bent, 30 L. J. P. & M. 189; Ratcliff 
v. Ratcliff, 29 L. J. P. & M. 171. 

[a] Purpose of the statutes.—(1) 
These statutes were not intended to 
abrogate the general principles or 
policy of the law relating to alimony, 
but rather to clothe the courts with 
power to mitigate occasional hard- 


ships that would otherwise occur on 


account of the inflexible rule that the 
wife is not entitled to alimony where 
the divorce is granted to the hus- 
band on account of her own miscon- 
duct. Spitler v. Spitler, 108 Ill. 120; 
Stacker--v. Stacker, 117 Ill. A. 549. 
See also Graves v. Graves, 108 Mass. 
314, 318 (“the power conferred by 
these statutes to decree alimony to 
the wife extended to all cases men- 
tioned therein, and was not limited 
to those in which the decree of di- 
vorce was in her favor. The ques- 
tion whether she or her husband was 
the guilty party is doubtless an ele- 
ment, and an important element, in 
determining whether alimony should 
be awarded to her, but it is not con- 
clusive. She may have been guilty 
of such a breach of the marriage ob- 
ligation as to entitle her husband to 
a divorce; and yet it may not be 
just, if her husband is comparatively 
rich or capable of earning money, 
and she is poor or weak, that she 
should be turned out into the world 
without any means of livelihood but 
her own exertions. The questions 
whether she should be allowed any 
alimony, and of the amount of such 
allowance, are, in every case falling 
within the enumeration of the stat- 
ute, whether she is the party offend- 
ing or the party injured, within the 
discretion of the court, upon a con- 
sideration of all the circumstances of 
the case. Such has been the con- 
struction always given to our stat- 
utes by the justices of this court, 
and to similar statutes by the courts 
of other states, whenever the powers 
of the court to grant alimony were 
not clearly limited by the legislature 
to the case of a divorce in favor of 
the wife’). (2) The alimony is 
given, not as a reward for the wife’s 
infidelity, but in order that she may 
not be left destitute. Pauly v. Pauly, 
PATOkKIGH Ss 167 Pi ss. 

[b] In Colorado, where the di- 
vorce might well have gone to either 
party, a decree awarding permanent 
alimony to the wife will not be re- 
versed where it appears that the hus- 
band is able to pay and the wife is 
penniless. Vigil v. Vigil 49 Colo. 
156, 111 P* $33;°34 “LRANS, 579: 

[ec] In Pennsylvania (1) before 
the amending act of 1895, the act of 
1854 provided that “the court grant- 
ing such divorce shall allow such 
support or alimony,” etc., and the 
decree of divorce, on the application 
of the husband for a divorce for cruel 
and barbarous treatment, was fatally 
defective unless the wife was al- 
lowed alimony. Miles v. Miles, 76 Pa. 
357. (2) The amending act of 1895, 
however, has changed the language 
of the act of 1854 from “shall al- 
low” to “may allow,” thus evincing 
an intention no longer to make it 
mandatory upon the court to decree 
alimony, but to leave it to the court’s 
discretion. Graham v. Graham, 14 
Pa. Dist. 608, 30 Pa. Co. 612; Wagner 
v. Wagner, 39 Pa. Co. 646; Baturin 
v. Baturin, 35 Pa. Co. 544; Hocking v. 
Hocking, 26 Pa. Co. 362; Heidenreich 
v. Heidenreich, 23 Pa. Co. 2310. (3) 
“Under the Act of 1895, the wife is 
entitled to such alimony as _ her 
husband’s circumstances may admit 
of and as said court may deem just 
and proper. Alimony is not to be 
refused because of cruel and bar- 
barous treatment of her husband, or 
because of indignities on her part 
which rendered her husband’s life in- 
tolerable and burdensome. Admitting 


the ground of divorce, the respond- 
ent is still entitled to such alimony 
‘as her husband’s circumstances may 
admit of.” Halferty v. Halferty, 6 
Pali-Dists 613: , 

85. Stacker v. Stacker, 117 Ill. A. 
549; and cases supra note 84. 

86. Ala.—Edwards v. Edwards, 84 
Ala. 361, 3 S 896. 

Ark.—Rose v. Rose, 9-Ark. 507. 

Ky.—Pore v. Pore, 50 SW 681, 20 
KyL 1980. 

Miss.—Winkier vy. Winkler, 104 
Miss. 1, 5, 61 S 1, AnnCasi915C 1250 
[quot Cyc]. 

Oh.—CGarr~-v. Carr, 18. Oh. Cir; (Ce 
N.S: 124, 

[a] Falsely charging adultery.— 
Hoes v. Hoover, 21 SW 234, 14 KyL 

87. Spitler v. Spitler, 108 Ill. 120; 
Becklenberg vy. Becklenberg, 102 Ill. 
A. 504; Hickling v. Hickling, 40 II. 
A. 73; Spaulding v. Spaulding, 133 
Ind. 128, 32 NE 224, 36 AmSR 534; 
Fivecoat v. Fivecoat, 32 Iowa 198; 
Isaacs v. Isaacs, 71 Nebr. 537, 99 NW 
268;. Shafer vy. Shafer, 10 Nebr. 468, 
6 NW 768. 

{a] Reason for rule.—‘“It does not 
result that alimony must be given 
the wife in all cases, but only in 
those cases where, from all the cir- 
cumstances, it would be equitable to 
de so.” Deenis v. Deenis, 79 Ill. 74, 

[b] Adultery—Fivecoat v. Five- 
coat, 32 Iowa 198. 

{c] Habitual drunkenness.—Beck- 
jenbore v. Becklenberg, 102 Ill. A. 
yeas os of wife see infra § 


88. Fivecoat v. Fivecoat, 32 Iowa 


89. Isaacs v. Isaacs, 71 Nebr. 537, 
99 NW 268. 

so. Cal—lLampson vy. 
171 Cal. 332,153 P 288. 

Fla.—Beekman v. Beekman, 53 Fla. 
858, 43 S 923. 

Ky.—Ahrns v. Ahrns, 160 Ky. 342, 
169 SW 720; Gilbert v. Gilbert, 149 
Ky. 638, 149 SW 964; Garrison v. 
Garrison, 104 SW 980, 31 KyL 1209; 
Smith v. Smith, 86 SW 678, 27 KyL 
776; Gains v. Gains, 19 SW 929; 
Lee v. Lee, 1 Duv. 196. 

Nebr.—Isaacs v. Isaacs, 71 Nebr. 
537, 99 NW 268: Shafer v. Shafer, 10 
Nebr. 468, 6 NW 768. 

N. Y.—Boubon v. Boubon, 26 N. Y. 
Super. 715. 

Okl.—Davis v. Davis, 161 P 190. 

Va.—Harris v. Harris, 31 Gratt. 
Ci2° Na.) 133 Carrene. Carrs 226 Grani 
(63 Va.) 168. : 

W. Va.—Chapman y. Parsons, 66 
W. Va. 307, 66 SE 461, 135 AmSR 
1033, 24 LRANS 1015, 19 AnnCas 453. 

Eng.-—Thompson v. Thompson, L. 
Reet PA boss 

[a] If the wife choose to live sep- 
arate and apart from the husband, 
there being no reasonable cause for 
her abandonment of her husband, he 
cannot legally be required to con- 
tribute to her maintenance, nor can 
alimony in any form be granted her. 
Davis v. Davis, (Okl.) 161 P 190. 

{b] Persistent refusal of reason- 
able sexual intercourse (1) with her 
husband is such wrongful desertion 
as justifies the refusal of alimony. 


Lampson, 


Mayr v. Mayr, 161 Cal. 134, 118 P 
546. (2) Or it may be considered 
for the purpose of lessening the 


amount of the allowanee. Tumble- 
son v. Tumbleson, 79 Ind. 558. 
{c] In Hawaii the court is with- 


246 [19C.J.] 
ing she deserted her husband without good cause,°* 
and that where she deserts him after she has become 
insane reasonable alimony should be allowed, al- 
though the husband is granted a divorce on the 
ground of her impotency.°®? So too under these stat- 
utes, although there is some authority to the con- 
trary,®® alimony may be denied if the wife has been 
guilty of adultery,®* or where she leaves him to live 
in criminal relations with another; and some stat- 
utes make an express exception in the case of a di- 
vorce granted for the adultery of the wife;®* but an 
exception to the general rule is recognized where the 
wife’s industry has aided in accumulating the prop- 
erty possessed by the husband,®* or where the wife 
would be left wholly destitute.®* An act which 
would otherwise be adultery, committed while insane, 
does not preclude the allowance of permanent ali- 
mony;°® and if the parties appear to be in equal 
wrong, the court may in its discretion refuse to grant 
a divorce, but may for good cause shown award 
such alimony as may be proper.t In those jurisdic- 
tions where either party is entitled to a divorce when 
they have lived apart for five years,’ the wife is en- 
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[§§ 568-571 


titled to alimony where the divorce is granted the 
husband on that ground,’ without inquiring who was 
in fault ;* but where a divorce is granted the husband 
on grounds upon which a divorce may be obtained 
by the husband alone alimony may be refused.® 

[§ 569] d. Divorce Refused Husband.’ Ali- 
mony has been allowed a wife where, in an action by 
the husband for a divorce, the divorce was denied, it 
appearing that the wife had been abandoned and was 
destitute ;’ and in some jurisdictions there are stat- 
utes authorizing such an allowance.® 

[§ 570] 8. In Independent Action for Alimony. 
There is great conflict among the cases as to whether, 
in the absence of statutes authorizing the courts to 
decree separate maintenance or alimony to the wife 
under certain conditions,? an independent suit for 
alimony irrespective of the divorce proceedings can 
be sustained. Many cases sustain the view that ali- 
mony may be allowed only as an incident to a suit 
for divorce;!° but other cases assert that courts of 
equity have power to allow alimony independent of a 
suit for divorce or separation.*+ 

[§ 571] 4. After Decree of Limited Divorce. 


out jurisdiction to grant permanent,terous. Fites v. Fites, 62 Ind. A. 396, | 450; Bowman v. Worthington, 24 Ark, 

alimony to a wife where the husband /]112 NE 39. 522. 

is granted a divorce solely upon the 99. Wray v. Wray, 33 Ala. 187; Fla.—Chaires v. Chaires, 10 Fla. 

ground that he has been deserted by | Mims v. Mims, 33 Ala. 98. 308. 

her. Andrews v. Whitney, 21 Hawaii 1. Hartshorn v. Hartshorn, (Okl.) Ga.—King v. King, 128 Ga. 54, 57 

264. 168 P 822. Ses also supra § 567; infra| SE 227; Goss v. Goss, 29 Ga. 109; 
91. Dupont v. Dupont, 10 Iowai112,/§ 569. McGee v. McGee, 10 Ga. 477. 


74 AmD 378. 


92. Knestrick v. Knestrick, 20 Oh. 
Cin CEN: 8.95707 634" Ohe (Cir) Ct. 
195. 

93. ,Cross v. Cross, 63 N. H. 444; 
Hartshorn vy. Hartshorn, (Okl.) 168 
P 822 


eet Ill.—Spitler v. Spitler, 108 Ill. 
120. 

Ind.—Conner v. Conner, 29 Ind. 48; 
Fites v. Fites, 62 Ind. A. 396, 112 NE 
39; Drollinger v. Drollinger, 57 Ind. 
A. 115, 106 NE 428. 

Ky.—Paelps v. Phelps, 176 Ky. 456, 
195 SW 779; Rosenberger v. Rosen- 
berger, 150 Ky. 803, 150 SW 1023; 
Robards v. Robards, 110 SW 422, 33 
KyL 565; Dollins v. Dollins, 883 SW 
95, 26 KyL 1036. 
_Miss.—Holmes vy. Holmes, 1 Miss. 
474. 

N. W. Terr.—Leib v. Leib, 6 Terr. 
L. 308. - 
An adulteress is not entitled 
same alimony as against a 
husband who is faultless, whose ad- 
vanced years have disabled him from 
earning a livelihood, and whose whole 
estate is but a scanty provision for 
his own support, as a virtuous wife 
without fault against a husband 
whose fault entitled her to claim a 
divorce. Conner vy. Conner, 29 Ind. 


48. 

95. Spitler v. Spitler, 108 Ill. 120; 
Hickling v. Hickling, 40 Ill. A. 73; 
Spaulding v. Spaulding, 133 Ind. 122, 


32 NE 224, 36 AmSR 534; Stork v. 
Stork, 11 Phila. (Pa.) 324. 
96. Lofvander v. Lofvander, 146 


Mich. 370, 109 NW 662; Goldsmith v. 
Goldsmith, 6 Mich. 285; Pederson v. 
Pederson, 88 Nebr. 55, 128 NW 649; 
Dickerson v. Dickerson, 26 Nebr. 318, 
ao NW 9; State v. Smith, 19 Wis. 

[a] Discovery after decree.—Al- 
though adultery is not known and 
pleaded as a cause for divorce it may, 
if discovered after a decree, be set up 
as affecting the right to alimony. 
Helden v. Helden, 7 Wis. 296. 


a ae of wife see infra § 
4, 
97. Fites v. Fites, 62 Ind. A. 396, 


112 NE 39. 

98. Fites v. Fites, 62 Ind. A. 396, 
112 NE 39. 

fa] Reason for rule.—It is con- 
trary to public policy to leave a wife 
destitute, even though she is adul- 


2. See supra § 143. 

3. Summers v. Summers, 146 Ky. 
653, 143 SW 27; Irwin v. Irwin, 105 
Ky: 632, 49 SW 432, 20 KyL 1761; 
Newsome v. Newsome, 95 Ky. 383, 25 
SW 878, 15 KyL 801; Lacey v. Lacey, 
95 Ky. 110, 23 SW 673, 15 KyL 439. 

4. Newsome v. Newsome, 95 Ky. 
383, 25 SW 878, 15 KyL 801. 

5. Holman v. Holman, 155 Ky. 493, 
159 SW 937. 

6. Misconduct of wife see infra § 
604. 

7. Simpson vy. Simpson, 31 Mo. 
24, 

8. See statutory provisions. 
also supra §§ 567, 568. 

[a] The objects of the statute are 
to enable the court in a proper case 
to aid in a restoration of domestic 
harmony, to prevent the breaking up 
of the family, especially where there 
are children of tender age and deli- 
cate health, and to require penurious 
husbands to furnish decent support 
for their wives, and for the care and 
education of the children, where the 
parties have no cause for divorce on 
statutory grounds, or where the in- 
nocent party has condoned the of- 


See 


fense. Hagle v. Hagle, 74 Cal. 608, 
16P 25182 
[b] The allowance is improperly 


made when no cause for divorce ap- 
pears and there is nothing to show 
that the husband and wife are not 
living together, or that the wife 
needs or will need alimony for her 
support and maintenance. Peyre v. 
Peyre, 79. Cal. 336; 2) P3838: 

[ec] The allcwance is properly 
made where the trial court finds, 
among other things, that while there 
was no sufficient cause for a divorce, 
the husband’s conduct toward his 
wife was cold, harsh, and disagree- 
able, making it unpleasant for her to 
live with him; that the marriage was 
an unhappy one from the beginning; 
that there was no love between the 
parties, and no probability that they 
would ever live together again as 
husband and wife. Hagle v. Hagle, 
te 588, 9 P 842, 74 Cal. 608, 16 P 


518. 

9. See Husband and Wife [21 Cyc 
1598 et seq]. 

10. Ark.—Shirley vy. Hill, 81 Ark. 
137, 98 SW 731; Horton vy. Horton, 75 
Ark) 225 86 
Wood v. Wood, 54 Ark. 


172, 15 SW 


SW 824, 5 AnnCas 91; | 
' 1598]. 


Ill.—Trotter v. Trotter, 77 Ill. 510; 
Ross v. Ross, 69 Ill. 569; Petrie v. 
Peo., 40 Ill. 334. 

Ind.—Chapman v. Chapman, 13 Ind., 
396; Fischli_v. Fischli, 1 Blackf. 360, 
12 AmD 251 (holding that, if suffi- 
cient alimony is not granted by the 
court decreeing a divorce, no other 
court can supply the deficiency); 


Stanbrough v. Stanbrough, 27 Ind. 
A. 25, 60 NE 714. 
La.—Murff v. McCloskey, 138 La. 


72, 70 S 41; Carroll v. Carroll, 42 La. 
Ann. 1071, 8 S 400; Holbrook v. Hol- 
brook, 32 La. Ann, 13; Moore v. 
Moore, 18 La. Ann. 613; Heyob v. 
Heyob, 18 La. Ann, 41. 

Mass.—Parker v. Parker, 211 Mass. 
139, 97 NE 988; Adams v. Adams, 
100 Mass. 365, 1 AmR 111; Shannon 
v. Shannon, 2 Gray 285. 

Mich.—Perkins v. Perkins, 16 Mich. 
162; Peltier v. Peltier, Harr. 19. 

Mo.—Doyle v. Doyle, 26 Mo. 545; 
De Graw v. De Graw, 7 Mo. A. 121. 

N. H.—Wallace v. Wallace, 75 N. H. 
217, 72 A 1033; Parsons v. Parsons, 
9UINe Ef. (3097 s2eAmbpes62: 

N. J.—Anshutz v. Anshutz, 16 N. J. 
Big 62s Cory vane COV. nelslaN atele 
a 400; Yule v. Yule, 10 N. J. Eq. 

N. Y.—Ramsden v. Ramsden, 91 
N. Y. 281; Atwater v. Atwater, 53 
Barb. 621, 36 HowPr 431; Pomeroy v. 
Wells, 8 Paige 406. 

Oks eee one v. Bamford, 4 Or. 


Pa.—Rees v. Waters, 9 Watts 90. 

Tex.—Trevino v. Trevino, 63 Tex. 
650; Simons v. Simons, 23 Tex. 344. 

Vt.—Prosser v. Warner, 47 Vt. 667, 
19 AmR 132; Harrington v. Har- 
rington, 10 Vt. 505. 

Wis.—Clarke v. Burke, 65 Wis. 359, 
27 NW 22, 56 AmR 681. 

Eng.—Head v. Head, 3 Atk. 547, 26 
Reprint 1115; Ball v. Montgomery, 4 
Bro. Ch. 339, 29 Reprint 924, 2 Ves. 
Jr. 191, 30 Reprint 588. 

[a] In Ohio, where a wife obtains 
a divorce from her husband in this 
state without a decree for alimony, 
he being personally served with pro- 
cess, she cannot thereafter maintain 
a separate action against him for ali- 
mony. Weidman v. Weidman, 57 Oh. 


AY 101, 48 NE 506. See also infra 
572. e 
11. See Husband and Wife [21 Cyc 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 571-572] 


Although there is authority to the contrary,!? it has 
been held that alimony will not be granted after a 


decree a mensa et thoro which is 
alimony.® 


[§ 572] 5. After Decree of Absolute Divorce— 
Although there is conflict of judi- 
cial opinion as to whether alimony can be awarded 
only as an incident to a divorce suit,’* as a general 
rule, except in the case of an ex parte decree 
or a decree obtained by fraud,'® or where the power 
to make such an allowance is given by statute 1 or is 
reserved in the decree,'® permanent alimony will not 
be granted after a judgment for absolute divorce has 


a. In General. 


12. Goodden v. Goodden, [1892] P 
ea Covell) vaeCovell, i. Rie2 =P &eD. 
411; Charles v. Charles, L. R. P. & D. 
260; Westmeath v. Westmeath, 3 
Knapp 42, 12 Reprint 563; Cooke v. 
Cooke, 2 Phillim. 40, 161 Reprint 
1072. 

13. Erkenbrach v. Erkenbrach, 96 
ING YY. 456 [aff 12) Daly 2538.5. Ni Civ: 
Proc 184 (mod 63 HowPr 194)]; Cul- 
len v. Cullen, 55 N. Y. Super. 346, 18 
NYSt 381; Anderson vy. Cullen, 16 
Daly 15, 8 NYS 643. 

[a] Where there has been a re- 
conciliation between the parties after 
a divorce, a new divorce is necessary 
to found the wife’s claim of alimony. 
McKarracher v. McKarracher, 3 
Yeates 56. 

14. See supra § 570. 

15. See infra § 574. 

16. See infra § 5738. 

17. See infra § 576. 

aS See infra § 575. 

9. Ala.—Downey v. Downey, 98 
as. 378, 13 S 412, 21 LRA 677; Har- 
rison v. Harrison, 20 Ala. 629, 56 
AmD 627. 

Ark.—Bowman v. Worthington, 24 
Ark. 522. 

Cal.—Howell v. Howell, 104 Cal. 45, 
37 P 770, 43 AmSR 70. 

Ga.—Hall v. Hall, 141 Ga. 361, 80 
SE 992. 

Ill—Hazard v. Hazard, 197 Ill. A. 


612. 
Ind.—Fischli v. Fischli, 1 Blackf. 
Alderson, 84 


360, 12 AmD 251 
Iowa.—Alderson v. 
Towa 198, 50 NW 671; Reid v. Reid, 74 
Iowa 681, 39 NW 102; Van Orsdale 
v. Van Orsdale, 67 Iowa 35, 24 NW 
579; Rouse v. Rouse, 47 Iowa 422; 
Wilde v. Wilde; 36 Towa 319. 
Kan.—Roe v. Roe, 52 Kan. 724, 35 
P 808, 389 AmSR 367. 
Ky.—Campbell v. Campbell, 74 SW 
670, KyL 53. 
La.—-Jackson v. Burns, 116 La. 695, 
41 S 40. 
Mich.—Moross v. Moross, 129 Mich. 
27, aed NW 1085. 
Y.—Erkenbrach v. Erkenbrach, 
96 N. ¥ 456; Kamp v. Kamp, 59 N. Y. 
212. Ober v. Ober, 5 Silv. Sup. 37,°7 
NYS 843; Cullen v. Cullen, 55 N. Y. 
Super. 346; Johnson v. Johnson, 12 
Daly 232, 65 HowPr 517; Koehl v. 
Koehl, 92 Misc. 579, 156 NYS 234. 
Oh.-—Petersine v. Thomas, 28 Oh. 


St. 596. 

S. D.—Cameron v. Cameron, 31 
Seb: 335, 140 NW 700, AnnCas1915D 
1062. 

Wash.—Metler v. Metler, 32 Wash. 


494, 73 P_ 535. 


Wis.—Bassett v. Bassett, 99 Wis. 
344, 74 NW 780, 67 AmSR 863 [expl 
and crit Crugom v. Crugom, 64 Wis. 
253, 25 NW 5; Cook v. Cook, 56 Wis. 
195, 14 NW 33, 443, 48 AmR 706]. 

See also supra § 570. 

[a] The reason for the rule (1) 
is that an absolute divorce puts an 
end to the marriage relation and as 
a consequence all duties and obliga- 
tions necessarily dependent upon that 
relation immediately cease. Harrison 
v. Harrison, 20 Ala. 629, 56 AmD 227. 
(2) A demand for alimony subsequent 
to a decree of divorce a _ vinculo, 
which makes no provisions regard- 
ing alimony, is very different from a 
suit for alimony without divorce, as 
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silent regarding 


it is sometimes called, but which is 
really separate maintenance; and 
where alimony is not allowed as an 
independent right and it is denied to 
courts of equity, in the exercise of 
their ordinary powers, to allow ali- 
mony in a separate suit to enforce 
the obligation existing at law which 
rests upon the husband to support 
his wife, certainly in reason it would 
seem that after the marital relation 
has been sundered by a divorce a 
vinculo, alimony cannot be allowed. 
Downey v.:Downey, 98 Ala. 373, 13 S 
412, 21 LRA 677. See also cases su- 
pra this note. 

{bj Rule applied.—Where a _ suit 
for divorce and alimony has been 
finally determined by the court grant- 
ing the divorce, and in lieu of ali- 
mony confirming an executed agree- 
ment as to the amount paid as ali- 
mony, a new action for alimony can- 
not be maintained. Petersine v. 
Thomas, 28 Oh. St. 596. 

[e] Where the court has no ju- 
risdiction to open a divorce decree, 
its subsequent order for alimony and 
suit money is void. Metler v. Metler, 
82 Wash. 494, 73 P 535. 

[d] Subsequent to a legislative di- 
vorce it seems that alimony may be 
properly awarded where the legisla- 
ture had no power to do more than 
grant the divorce. Crane v. Meginnis, 
1 Gill & J, (Md.) 463, 19 AmD 237 

20. Ala.—Downey v. Downey, 98 
Ala. 373, 13 S 412, 21 LRA 677. 

Ark.—Bowman v. Worthington, 24 
Ark. 522. 

Cal.—Howell v. Howell, 104 Cal. 45, 
37 P 770, 43 AmSR 70. 

' Ga.—Joyner ‘v. Joyner, 131 Ga. 
217, 62 SEH 182, 127 AmSR 220, 18 
LRANS 647. 

Ind.—Muckenburg v. Holler, 29 Ind. 
139, 92 AmD 345; Fischli v. Fischli, 1 
Blackf. 360, 12 AmD 251. 

Iowa.—Wilde v. Wilde, 36 Iowa 
319; Blythe v. Blythe, 25 Towa 266. 

Kan.—Roe v. Roe, 52 Kan. 124, 35 
P 808, 389 AmSR 367. 

Ky.—Campbell v. Campbell, 115 Ky. 
656, 74 SW 670. 

La.—Holbrook vy. Holbrook, 32 La. 
ATI neko: 

Mich.—Moross v. Moross, 129 Mich. 
27, 87 NW 1035; Jordan v. Jordan, 53 
Mich. 550, 19 NW 180; Peltier v. 
Peltier, Harr. 19. 

N. Y.—Kamp v. Kamp, 59 N. Y. 212 
[rev 37 N. Y. Super, 241]. 

Oh.—Weidman v. Weidman, 57 Oh. 
St. 101, 48 NE 506. 

Wis.—Bassett v. Bassett, 99 Wis. 
344, 74 NW 780, 67 AmSR 863 [overr 
Crugon v. Crugon, 64 Wis. 253, 25 NW 
be Cool: Vi, COOK 06 Wis. 195, 14 NW 
33, 443, 48 AmR 706]. 

Tal In Kentucky.—‘‘While in this 
state alimony has not been regarded 
as an incident of the divorce, this is 
true only where the marital relation 
is continued. But where that rela- 
tion is terminated without claim or 
reservation in the judgment of Gi- 
voree concerning future support by 
way of alimony, all such rights of the 
parties must be deemed as fixed and 
settled by the judgment. The opin- 
ion of this court in Rogers v. Rogers, 
15 B. Mon. 364, which seems to inti- 
mate the contrary, seems to have 
been rested in the main on the fact 
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been rendered,!® regardless of whether or not ali- 
mony may be allowed as an independent right with- 
out divoree;2° but the rendition of 
does not prevent a subsequent award of alimony.?? 
If alimony is asked but not granted, the effect is the 
same as if the decree had expressly denied it and 
is a binding adjudication upon the parties;?? and it 
is generally held that in such cases the decree cannot 
be modified by allowing alimony.?* There are a num- 
ber of jurisdictions, however, in which by reason of 
statutory provisions, or in the absence thereof, the 
general rule does not prevail.** 

Foreign divorce. 


a decree nisi 


It has been held that the rule 


that the decree for alimony enforced 
in that action was allowed because it 
was the judgment of a court of 
general jurisdiction of another State, 
to which cur courts were required to 


give full faith and _ credit. But 
whether such is the accurate con- 
struction of that opinion, we have 


concluded that the better rule is the 
one now applied.” Campbell v. Camp- 
bell, 115 Ky. 656, 659, 74 SW 670. 

2155) Brishamie wv. “Brigham san 
Mass. 159, 16 NE 780. 

22. Howell v. Howell, 104 Cal. 45, 
3% P1770; 43" AmSR “09 "Spat tv. 
Spain, 177, Iowa 249, 158 NW _ 529, 
LRAI9LTE 1033; Jordan v. Jordan, 53 
Mich. 550, 19 NW 180; Kamp vy. 
Kamp; 59) N. Y. 212: 

23. See infra § 615. 

24. Call v. Call, 65' Me. 407; Law- 
son v. Shotwell, 27 Miss. 630; Good- 
den v. Goodden, [1892] P. 1; Bradley 
v. Bradley, 3 P. D. 47; Covell v. Co- 
Vell ee oie racle) 411; Charles v. 
Charles, Wind ae, wilh deg Ss, 1D), 260; Latham 
Wo Latham, GPU T SNe Sone oy Winstone 
v. Winstone, 30) Didi) Py Se ai 1093 

[a] In Mississippi—(1) It was 
held that where, upon the bill of a 
wife against her husband, a decree 
of divorce a vinculo had been grant- 
ed, the mere failure of the decree to 
provide alimony for the wife could 
not affect her right to such provision 
at a Subsequent time in a separate 
and independent proceeding. Shot- 
well v. Shotwell, Smed. & M. Ch. 51. 
(2) But upon further proceeding in 
this case, in Lawson v. Shotwell, 27 
Miss. 630, 635, it was held that there 
was no good reason existing for her 
not having asked alimony at the time 
she had been divorced, and that 
therefore she could not be allowed to 
assert a right in a separate forum at 
a subsequent time; but the court 
said: ‘We do not intend to intimate 
that there may not be cases in which 
an original bill, after a decree for a 
divorce, could not be maintained 
for alimony, but only that the pres- 
ent bill shows no sufficient reason for 
not taking, or at least asking, such a 
decree from the circuit court, touch- 
ing the matters now in litigation, A 
good reason must be alleged why 
the alimony was not at the proper 
time allowed. What will be a good 
reason, must depend upon the facts 
of the case when presented.” 

{[b] In Nebraska.—‘“It is not 
thought necessary, in order to dis- 
pose of the plaintiff’s appeal, to pass 
on the question, whether a wife who 
has obtained a decree of divorce a 
vinculo, without alimony, may, at a 
subsequent term, maintain an appli- 
cation for a supplemental decree al- 
lowing alimony, because, while there 
is some conflict of authorities on that 
question, our attention has been 
called to no ease, nor have we been 
able to find one, holding that such 
application could be maintained with- 
out a showing of sufficient ground 
for not asking and taking a decree 
for alimony in the original suit.’ 
Chambers v. Chambers, 75 Nebr. 850, 
853, 106 NW 993 [appr Cizek v. Ci- 
zek, 76 Nebr. 797, 107 NW 1012]. See 
also Eldred v. Eldred, 62 Nebr. 613, 
87 NW ite Cochran v. Cochran, 42 
, 60 NW 942; Earle v. Harle, 
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stated above > applies, although the divorce is a 
But there are authorities which indi- 
cate doubt whether the rule would be held to apply 
in the case of a foreign divorce, where the divorced 
husband owned property in the state where the ac- 
And there is authority to the 
effect that where a divorce has been obtained against 
a wife in a state other than the one in which she is 
domiciled and she received no notice except by pub- 
lication, the court of the state where she is domi- 
ciled has power to allow alimony out of the lands of 
the husband in that state,?* but cannot grant her a 
divorcee, as the divorce granted the husband is valid 


foreign one.?® 


tion was brought.?7 


and binding.”® 
[§ 573] 


b. In Case of Fraud. If, in a suit by a 
wife for divorce and alimony, plaintiff is granted a 
divorce, but through the fraud of defendant the 
judgment makes no provision for alimony, the judg- 
ment may be impeached for fraud as in other cases,°° 
or a new trial of the alimony claim granted,?! and 


DIVORCE 


[§ 574] «. 


tion, or those of 


and personally served.** 
divorce has been acquiesced in for several years, a 
court will not permit it to be disturbed for the pur- 
pose of giving alimony.*® 

[§ 575] d. Right Reserved in Decree. Alimony 
may be granted after a decree of divorce, if the right 
to have it subsequently determined is reserved there- 


cree for divorce.°? 

Ex Parte Decree. In general, it may 
be said that if the divorce is ex parte,®* a decree for 
alimony may be subsequently rendered on the wife’s 
application to the courts of her husband’s jurisdic- 


her own, if he can be found there 
But where the decree of 


in,*® provided application therefor is made before the 


granted after a 


[§ 576] e. 


action has become stale.®7 


So too alimony has been 
legislative divorce which reserved 


the question of alimony for the courts.%% 
Right Reserved by Statute. 
sometimes authorize an application for alimony after 
a decree for divorce which is silent concerning it.?® 


Statutes 


proper alimony awarded without disturbing the de- | But it must clearly appear that the statute was in- 


27 Nebr. 277, 48 NW°118,.20 AmSR 
667. 

Statutory provisions see infra § 
76. 

25. See supra text and notes 19, 
20. 

26. Fischli v. Fischli, 1 Blackf. 
(Ind.) 360, 12 AmD 251 (a decree of 
divorce obtained in Kentucky, which 
contained an allowance for alimony 
of a certain sum of money and the 
use for life of one-third.of her hus- 
band’s real property within the state, 
was a bar to an application to the 
Indiana courts for an additional pro- 
vision out of the husband’s real prop- 
erty within the state of Indiana, not- 
withstanding that the maintenance in 
the decree was inadequate); Roe v. 
Roe, 52 Kan. 724, 35 P 808, 39 AmSR 
367 (a decree of divorce granted by 
a Colorado court, which was silent 
regarding alimony, was a bar to a 
subsequent suit for alimony _insti- 
tuted long afterward in the Kansas 
courts, there being no evidence that 
the law of Colorado was different 
from that of Kansas). 

27. Sprague v. Sprague, 73 Minn. 
474, 76 NW 268, 72 AmSR 636, 42 
LRA 419. See also Van Orsdal v. 
Van Orsdal, 67 Iowa 35, 24 NW 579 
(where a husband had procured a 
valid divorce from his wife in a sis- 
ter state, if it was admitted that the 
wife, always.a resident of Iowa, 
might subsequently maintain an ac- 
tion for alimony out of property 
found in the state, the rule could 
apply only to property which the 
husband owned at the time of the di- 


vorece, and not 1o what he subse- 
quently acquired). 

28. Ala.—Turner v. Turner, 44 
Ala. 437. 


Kan.—Rodgers vy. Rodgers, 56 Kan. 
ASB edu de tik os 

Minn.—Thurston v. Thurston, 58 
Minn. 279, 59 NW 1017. 

@Ohi— Cox v; Cox, 19 SOhs4St.) 502, 
2 AmSR 415. 

Wis.—Cook v. Cook, 56 Wis. 195, 
14 NW 33, 443, 43 AmR 706. 

29. See cases supra note 28, supra 
§ 45; infra §§ 824, 825. 

30. In re Smith, 74 Kan. 452, 87 
P 189. See Cole v. Cole, 144 Mich. 
346, 108 NW 74 (where the wife, 
after the decree was granted, filed a 
petition to reopen it on the ground 
of fraud, an order amending the de- 
eree on such petition by granting her 
an allowance, although unauthorized, 
was not void, so as to be subject to 
collateral attack). See also Judg- 
ments [23 Cyc 917]. See also infra 


§ 629. 

31. Graves v. Graves, 138 Iowa 17, 
115 NW 488. See also supra § 460; 
New Trial [29 Cyc 850]. 


[a] 


Concealment of facts regard= 


ing husband’s financial condition.— 
A new trial of a claim for alimony 
has been allowed where by reason 
of the suppression and concealment 
by the husband of facts as to his 
financial condition no alimony was 
awarded on the granting of a divorce 
to the wife. Graves v. Graves, 138 
Iowa 17, 115 NW 488. 

32. See cases supra notes 30, 31, 
infra §§ 460, 629. 


33. Ex parte decree see supra §§ 
45, 407. 
34. Ala.—Golden v. Golden, 102 


Ala, 353, 14 S 638. 
lowa.—Goldie y. Goldie, 123 Iowa 
175, 98 NW 630, 99 NW 707 
Kan.—Roe v. Roe, 52 Kan. 724, 35 


12 he 39 AmSR 367 (recognizing 
rule). 
PY vk mise Lt v. Rogers, 15 B. Mon. 


Me.—Stilphen y. Stilphen, 58 Me. 
508, 4 AmR 305. 

Lig Bo Sa ask v. Wright, 24 Mich. 

Minn.—Thurston v. Thurston, 58 
Minn. 279, 59 NW 1017. 

Nebr.—Eldred v. Eldred, 62 Nebr. 
613, 87 NW 340; Cochran vy. Cochran, 
42 Nebr. 612, 60 NW, 942. 

N. J.—Butler v. Butler, 38 N. J. 
Eq. 626; Nichols v. Nichols, 25 N. J. 
Eq. 60. 

Oh.—Weidman y. Weidman, 57 Oh. 
St. 101, 48 NE 506; Wcods v. Waddle, 
44 Oh. St. 449, 8 NE 297; Cox v. Cox, 


19 Oh. Sts 502," 2, Am: 4155.20) Ohe 
St. 439; Mansfield v. McIntyre, 10 
One. ! 


Wash.—Adams v. Abbott, 21 Wash. 
29,56 P 931. 

Wis.—Cook v. Cook, 56 Wis. 195, 
14 NW 33, 448, 48 AmR 706. 

See also supra § 572. 

[a] If the husband was not per- 
sonally served (1) alimony may be 
granted after final decree. Woods v. 
Waddle, 44 Oh. St. 449, 8 NE 297; 
Cox Vv. Cox, dio Ons St.502, 2 Ams eR 
415; and cases supra this note. (2) 
But if he was personally served the 
decree of divorce concludes all ‘ques- 
tions of alimony. Weidman y. Weid- 
man, 57 Oh. St. 101, 48 NE 506; 
Woods v. Waddle, 44 Oh. St. 449, 
8 NE 297. See also supra § 572. 

35. Roe v. Roe, 52 Kan. 724, 35 P 
808, 39 AmSR 367; Nichols v. Nichols, 
25 N. J. Eq. 60. 

36. Cal.—Ex ien, 5 Cal. Un- 
rep. Cas: “625, 48, P71. 

Ga.—Underwood v. Underwood, 142 
Ga. 441, 88 SE 208, LRA1915B 674. 

Ill.— Starrett v. Starrett, 132 Ill. 
A. 314. 

Ind.—Miller v. Clark, 23 Ind. 370. 

Md.—McSherry v. McSherry, 113 
Md. 395, 77 A 6538, 140 AmSR 248. 


Mich.—Adams v. Seibly, 115 Mich. 
402, 73 NW 3:77; Seibly v. Ingham 


eee Judge, 08 Mich. 584, 63 NW 


N. J.—Lynde_ v. Lynde, 54 N. J: 
Eq. 473, x A 641 [aff 55 N. J. Eq. 
SOIT SOA TAT: 

N. Y.—Galusha_v. Galusha, 138 
ING) Yoo 2025) son NTs LObZ Kamp Vv. 
Kamp, 59 N. Es Pe Lynde v. Lynde, 
41 App. Div. 280, 58 NYS 567; Hau- 
scheld v. Hauscheld, 33 App. Div. 
296, 53 NYS 831 [app dism 159 N. Y. 
570 mem, 54 NE 1094 mem]; Noble 
v. Noble, 20 App. Div. 395, 46 NYS 
820; Doerle v. Doerle, 96 Misc. 72, 
159 NYS 6387; Stahl v. Stahl, 12 NYS 
854. But see Cullen v. Cullen, 55 
N. Y. Super. 346. 

Pa.—McKarracher v. McKarracher, 
3 Yeates 56. 

Va.—Cralle v, Cralle, 79 Va. 182. 

Williams, 29 


Wis.—Williams  v. 
Wis. 517. 

[a] Where the original service in 
divorce proceedings is by publication, 
and the court after granting a de- 
cree in which the question of alimony 
is left open obtains jurisdiction in 
personam of the husband, the court 
may award alimony even at a term 
subsequent to that-at which the di- 
vorce was” granted. Karcher vy. 
Karcher, 204 Ill. A. 210. 

{[b] Right reserved to go before 
master on question of alimony.—A 
decree of divorce in an adultery case 
may reserve to the wife, who is com- 
plainant, the right to go before a 
master and get his report as to a 
proper allowance ‘to her for alimony. 


Cooledge vy. Cooledge, 1 Barb. Ch. 
GN Ys) ii: 
37. Underwood v. Underwood, 142 


Ga. 441, 83 SE 208, LRA1915B 674 
(where a decree of divorce reserv- 
ing the question of alimony stood for 
a period of twenty years before any 
steps were taken to ask for alimony, 
a judgment rendered upon an appli- 
eation for alimony would not be en- 
forced). 

38. Richardson v. Wilson, 8 Yerg. 
(Tenn.) 67. 

39. See statutory provisions. 

[a] In Massachusetts, under a 
statute which provides that upon pe- 
tition at any time after a divorce 
the superior court may decree ali- 
mony to the wife, or a part of her 
estate, in the nature of alimony, to 
the husband; it was held that there 
was no doubt of the power of the su- 
perior court to allow alimony in fa- 
vor of the wife after a decree nisi 
had been rendered against her. Brig- 
ham v. Brigham, 147 Mass. 159, 16 
N# 780. See also Parker v. Parker, 
211 Mass. 139, 97 NE 988. 

{b] In New Hampshire alimony 
has been allowed after a decree for 
divorce and also after an annulment 
of marriage, by _virtue of a statute 


For later cases, developments and changes i in the law see cumulative Annotations, same title, rage and note number, 


[§§ 572-576 


* 


_ 


§§ 576-579] 


tended to grant the right,#° and statutes authorizing 
the modification and alteration of decrees granting 
alimony do not authorize an action for alimony 
after a decree for divorce which is silent on the sub- 


Jeet of alimony.*+ 
[§ 57] 


oppressive.*® 


providing that the court may revise 
and modify any order by it, and may 
make such new orders as may be 
necessary. Bickford v. Bickford, 74 
N. H. 448, 69 A 579; Cross v. Cross, 
63 N. H. 444; Sheafe v. Laighton, 36 
pepe 240; Sheafe v. Sheafe, 24 N. H. 

[ec] In New Jersey (1) under a 
statute which provides that “after 
decree for divorce” it shall be lawful 
for a court of chancery to make or- 
ders for alimony, a divorce suit is 
practically kept open after final de- 
eree and after enrollment of the de- 
cree, for applications for orders for 
alimony and the maintenance of chil- 
dren, even though the matters have 
not been originally brought into the 
Suit by the petition or bill or by the 
final decree. Smith v. Smith, 88 N. J. 
Eq. 319, 102 A 381; Swallow v. Swal- 
low, 84 N. J. Hq. 411, 93 A 885; Swal- 
low v. Swallow, 84 N. J. Eq. 109, 92 
A 872; McKensey v. McKensey, 65 
N. J. Eq. 683, 55 A 1073; Wilford v. 
Wilford, (R. I.) 94 A 685. (2) Prior 
to this statute it was an open ques- 
tion whether alimony could be had 
after a final decree in the divorce 
ease which was silent as to it ex- 
cept through amendment of the de- 
eree. Lynde v. Lynde, 54 N. J. Eq. 
473,235 A 641 [aff 55 N.- J. Eq. 591, 
39 A 1114]. 

[d] In Rhode Island, under a stat- 
ute providing for the prosecution of 
a claim for alimony after entry of 
a final decree of divorce, such final 
decree is not conclusive of the ques- 
tion of alimony, although there is a 
prayer for an allowance of alimony 
in the petition for divorce, which was 
not urged in the divorce action. Phil- 
ips War eNillipss vo Osetia deero yr eo dA 
593. 

40. Weidman v. Weidman, 57, Oh. 
St. 101, 48 NE 506. 

{a] After a woman is divorced 
she ceases to be a “wife” within the 
meaning of a statute providing that 
“the wife may, file her petition for 
alimony alone.’ Weidman v. Weid- 
man, 57 Oh. St. 101, 48 NE 506. 

41. Howell v. Howell, 104 Cal. 45, 
37 P 770, 43 AmSR 705 Moross v. 
Moross, 129 Mich. 27, 87 NW 1035; 
Bassett v. Bassett, 99 Wis. 344, 74 
NW 780, 67 AmSR 863. 

[a] Such a statute is only applic- 


able where a provision for alimony’ 


has been incorporated in the decree, 


and not where no alimony has been 


allowed. Moross v. Moross, 129 Mich. 
27, 87 NW 1035. 

42. See supra § 499. 

43. Ark.—McConnell v. McConnell, 
98 Ark. 193, 1386 SW 931, 33 LRANS 
1074. 

Colo.—Van Gordor v. Van Gordor, 
54 Colo. 57, 129 P 226, 44 LRANS 
998; Vigil v. Vigil, 49 Colo. 156, 112 
Vee 833, 31 LRANS 579. See Neander 
vv. Neander, 35 Colo. 495, 84 P 69. 

Ga.—Aiken v. Aiken, 131 Ga. 578, 
62 SE 820; Hill v. Hill, 47 Ga. 332; 
Dicken v. Dicken, 38 Ga. 663; McGee 
v. McGee, 10 Ga. 477. 

Tll.— Benham v. Benkam, 208 Ill. 
98, 70 NE 30; Wilson vy. Wilson, 102 
Tl. 297; Andrews v. Andrews, 69 Ill. 
609; Jolliff v. Jolliff, 32 Ill. 527; 
Foote v. Foote, 22 Ill. 425; Bergen v. 
Bergen, 22 Ill. 187; Reavis v. Reavis, 


6. Discretion of Court. As-in the case 
of an allowance of temporary alimony,?? an award 
of permanent alimony is within the sound discretion 
of the court,*? but this discretion is not arbitrary,** 
and the award or refusal to award alimony is sub- 
ject to revision and correction on appeal if the award 
is erroneous on its face,*® or unjust to either party or 
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ae 


of which affect 
made by the bill 


[§ 579] 
| ties—(1) 


2 Ill. 242; Riesen v. Riesen, 148 Ill. 
A. 460; Glynn v. Glynn, 139 Ill. A. 
185; Harding v. Harding, 79 Ill. A. 
590° [mod on cther grounds 180 IIL 
481, 54 NE 587}. 

Ind.—Gussman_v. Gussman, 140 
Ind. 433, 39 NE 918; Powell v. Powell, 
53 Ind. 513; Hedrick v. Hedrick, 28 
Ind. 291; Ginter v. Ginter, 56 Ind. 
A. 98, 104 NE 989; Watson v. Wat- 
son, 37 Ind. A. 548, 77 NE 355; Stuts- 
man v. Stutsman, 30 Ind. A. 645, 
66 NE 908. 

Iowa.—Main v. Main, 168 Iowa 353, 
150 NW 590; Doolittle v. Doolittle, 
166 Iowa 625, 147 NW 898; Farley v. 
Farley, 30 Iowa 353. 

Kan.— Young vy. Young, 59 Kan. 
EDS AZM EC 

Ky.—Ahrns v. Ahrns, 160 Ky. 342, 
169 SW 720; Muir v. Muir, 133 Ky. 
LID OZ OWN OL 4p Lov ee Lobby 4 
LRANS 909; Franck v. Franck, 107 
Ky. 362,°54 SW. 195, (21 Kyl 1093; 
Canine v. Canine, 16 SW 367, 13 Kyl 
ae Whitsell vy. Whitsell, 8 B. Mon. 
0. 

Me.—Call v. Call, 65 Me. 407. 

Mass.—Brown v. Brown, 222 Mass. 
415, 111 NE 42. 

Mich.—Bialy v. Bialy, 167 Mich. 
559, 133 NW 496, AnnCas1913A 800. 

Miss.—Winkler v. Winkler, 104 
Miss. 1, 3, 61 S.1, AnnCasi1915C 1250 
[ele ‘Cycle 

Mo.—Lemp v. Lemp, 249 Mo. 295, 
155 SW 1057, AnnCas1914D 3807; Vier- 
tel v. Viertel, 212 Mo. 562, 111 SW 
She Youngs y. Youngs, 78 Mo. A. 

Nebr.—Wyrick v. Wyrick, 88 Nebr. 
9,128 NW 662; Kimbro v. Kimbro, 73 
Nebr. 171, 102 NW 271; Brasch v. 
Brasch, 50 Nebr. 73, 69 NW _ 3:92; 
Small v. Small, 28 Nebr. 843, 45 NW 
248; Smith v. Smith, 19 Nebr. 706, 
28 NW 296; Shafer v. Shafer, 10 
Nebr. 468, 6 NW 768. 

Nev.—Lake vy. Bender, 18 Nev. 361, 
LSS BI fal by (on EES 7H I 

N. J.—Marker v. Marker, 11 N. J. 
Eq. 256. 

N. Y.—McCarthy v. McCarthy, 143 
N. Y. 235, 38 NE 288; Starkweather v. 
Starkweather, 29 Hun 488; Forrest v. 
Forrest, 16 N. Y. Super. 661, 9 AbbPr 
289: SeMOLROS tvs TOLLS, sul ouNe go 4. 
Super, 102, 3 AbbPr 144; "McDonough 
ve McDonough, 26 HowPr 193; Hal- 
lock v. Hallock, 4 HowPr 160; Burr v. 
Burr, 7 Hill 207; Miller v. Miller, 6 
Johns. Ch. 91. 

N. C.—Barker v. Barker, 136 N. C. 
816, 48 SE 733; Moore v. Moore, 130 
N. C. 333, 41 SE 943. 

Oh.—Julier v. Julier, 62 Oh. St. 90, 
56 NE 661, 78 AmSR 697; Baker v. 
Baker, 21 Oh. Cir. Ct. N. S. 590. 

Okl.—Hildebrand v. Hildebrand, 41 
Okl. 306, 137 P 711. 

Pa.—Waldron v. Waldron, BB Pa. 
231; Breinig v. Breinig, 26 Pa, 161; 
Wagner v. Wagner, 22 Pa. Dist. 641. 

S. D.—Drake v. Drake, 27 S. D. 
329, 181 NW 294; Tuttle v. Tuttle, 26 
S. D. 545, 128 NW 695 [cit Cyc]. 

Tenn.—Robinson yv. Robinson, 7 
Humphr. 440. 

Utah.—Blair v. Blair, 40 Utah 306, 
121 P 19, 38 LRANS 269, AnnCas 
1914D 989. 

Va.—Brown v. Brown, 24 SE 238: 
Miller v. Miller, 92 Va. 196, 23 SE 
232; Harris v. Harris, 31 Gratt. (72 
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[§ 578] 7. Circumstances Affecting Allowance 
In General. 
mony,*? the court in awarding or refusing permanent 
alimony may consider certain circumstances *° some 
of which are common to both the parties,*® and some 


As in the case of temporary ali- 


only the husband °° or wife! re- 


spectively. The court is not restricted to the issues 


and answer, but may inquire as to 


all matters touching the circumstances, character, 
temper, and conduct of the parties, as well after as 
before decree passed.5!” 

b. Circumstances Common to Both Par- 
In General. 


Among the circumstances 


Va.) 13; Bailey v. Bailey, 21 Gratt. 
(62 Va.) 43. 

Eng.—Cobb v. Cobb, [1900] P. 294; 
Powell v. Powell, L. R. 3 P. & D. 


1186; Jones v. Jones, Le Re 2° Pi & Ds 


333: Rees v. Rees, 3 Phillim. 387, 161 
Reprint 1361; Smith v. Smith, 2 
Phillim, 235, 161 Reprint 1130; Kaye 
v. Kaye, 86 L. T. Rep. N. S. 638. 

“The allowance of permanent ali- 
mony is a matter of sound judicial 
discretion, to be exercised with ref- 
erence to established principles and 
upon a view of all the circumstances 
of each particular case.’ Viertel v. 
Viertel, 212 Mo. 562, 111 SW 579. 

[a] A California statute pro- 
vides that the court in granting ali- 
mony must have regard to the cir- 
cumstances of the husband and wife. 
Soule Nam soule; 4 Cals At 19 taasilee e 

[b] A Michigan statute provides 
that the situation of the parties and 
all other circumstances of the case 


should bo regarded. Ferguson vy. 
Teucoe, 147 Mich. 673, 111 NW 
44. Phelan v. Phelan, 12 Fla. 449. 


See also cases supra note 43; 
note 45, 

45. De Hoog v. De Hoog, 65 Mo. A. 
246; Tuttle v. Tuttle, 26 S. D. 545, 128 
NW. 695. [eit Cye}. 

Ky.—Henry v. Henry, 76 SW 
130. “95 KyL 596; Masterson v. Mas- 
terson, 46 SW 20; 20 KyL 631; Beeler 
6 Beeler, 44 SW 136, 19 KyL 
1936. 
Mich.—Lawler v. Lawler, 157 Mich. 
107, 121 NW 294; Frieseke v. Frie- 
seke, 138 Mich. 458, 101 NW 632. 

N. Y.—Skidmore v. Skidmore, 160 
App. Div. 594, 145 NYS 939. 
34pe% Simons v. Simons, a3 Tex 

Wash.—Van Gelder v. Van Gelder, 
61 Wash. 146, 112 P 86. 

47. See supra § 509 et seq. 

48. See Canine v. Canine, 16 SW 
367, 368, 138 KyL 124 (“What {the 
wife] would have been entitled to 
claim if yet living with [her hus- 
band} she has a right to now ask. 
The extent of it justly depends upon, 
and must be regulated by, circum- 
stances, such as the condition in life 
of the parties, their health, the estate 
of the one or the other, his income or 
ability to earn money. ... Manifest- 
ly, the appellant is entitled to some- 
thing. If the appellee is not making 
money at his profession, he, being 
able-bodied, can find some business, 
the income from which should be 
equitably divided between them’’); 
Bailey v. Bailey, 21 Gratt. (62 Va.) 
43, 57 (“While the parties are living 
together, they are bound to contrib- 
ute by their several personal exer- 
tions to a common fund, which in 
law is the husband’s, but from which 
the wife may claim support. If she 
is compelled to seek a divorce on ac- 
count of his misconduct, she loses 
none of her rights in this respect, 
only she is to draw her maintenance 
in a different way; that is under a 
decree for alimony’’). 

49. See infra §§ 579-586. 

50. See infra §§ 587-594. 

51. See infra §§ 595-604. 
soy ted Helden y. Helden, 


infra 


7 Wis. 
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common to both parties which the court may con- 
sider in exercising its discretion to allow or refuse 


to allow permanent alimony *? are 
the marriage,°* the social status 


and agreements between the parties.°® 

(2) Duration of Marriage. 
tion of the marriage is a circumstance considered by 
courts in fixing the amount of permanent alimony to 


[§ 580] 


be allowed.°® 
[§ 581] (3) Social Status. 
parties in society is a circumstance 


in fixing the amount of permanent alimony to ‘be 


awarded.>? 
[§ 582] 
(a) Antenuptial Agreements. 


vorces °8 do not constitute a bar to 


52. See infra § 580 et seq. 

53. See infra § 580. 

54. See infra § 581. 

55. See infra §§ 582-585. 

56. Donaldson v. Donaldson, 134 
Mich. 289, 96 NW 448; Metcalf v. 
Metcalf, 73 Nebr. 79, 102 NW 19; 


Zimmerman v. Zimmerman, 59 Nebr. 
80, 80 NW 648; Uecker v. Thiedt, 133 
Wis. 148, 1138 NW 447. 

57. Ala.—Brady v. Brady, 144 Ala, 
414, 39 S 2387. 

Ark.—Shirey v. Shirey, 87 Ark. 175, 
112 SW 369. 

Ga.—McGee v. McGee, 10 Ga. 477. 

Ill.—Foote v. Foote, 22 Ill. 425; 
Mundstock v. Mundstock, 203 Ill. A. 
202s HaArrisecy., Parris, 209). Dlls “A; 
148. See also Mussing v. Mussing, 
104 Ill. 126; Johnson vy. Johnson, 36 
TAT 2. 

Ind.—Driver v. Driver, 153 Ind. 88, 
52 NE 401; Yost v. Yost, 141 Ind. 584, 


41 NE 11; De Ruiter v. De Ruiter, 28 
que A. 9, 62 NE 100, 91 AmSR 
tte 


Kan.—Packard y. Packard, 34 Kan. 
53, 7 PP. 628. 

Ky.—Smith v. Smith, 181 Ky. 55, 
203 SW 884; Sebastian v. Rose, 135 
Ky. 197, 122 SW 120; Hall v. Hall, 77 
SW 668, 25 KyL 1304; Barrett v. Bar- 
rett, 6 KyL 288. 

Mass.—Brown v. Brown, 222 Mass. 
415, 111 NE 42. 

Mich.—Ferguson vy. Ferguson, 147 
Mich. 673, 111 NW 175. 

Minn.—Fitzpatrick v. Fitzpatrick, 
127 Minn. 96, 148 NW 1074. 

Nebr.—Metcalf v. Metcalf, 73 Nebr. 
79, 102 NW 79; Zimmerman v. Zim- 
merman, 59 Nebr. 80, 80 NW 643; 
Walton v. Walton, 57 Nebr. 102, 77 
NW 392; Heist v. Heist, 48 Nebr. 794, 
67 NW 790; Small v. Small, 28 Nebr. 
843, 45 NW 248; McKee v. McKee, 2 
Nebr. (Unoff.) 322, 96 NW 489. 

N. J.—Dietrick v. Dietrick, 88 N. J. 
Eq. 560, 103 A 242; Boyce v. Boyce, 
27 N. J. Eq. 433; Calame v. Calame, 
24 N. J. Ha. 440. 

N. Y.—Brokaw v. Brokaw, 66 Misc. 
307,, 123 NYS 17 [aff 133i NYS 1706 
mem]; Burr vy. Burr, 7 Hill 207; Law- 
rence v. Lawrence, 3 Paige 267. 

Utah.—Read y. Read, 28 Utah 297, 
Se Oto. 

Va.—Bailey v. Bailey, 21 Gratt. (62 


Vide one 

W. Va.—Henrie v. Henrie, 71 
W. Va. 131, 76 SE 837. 

Wis.—Barker y. Dayton, 28 Wis. 


67. 

[a] The station in life of the par- 
ties and the circumstances of their 
separation should be given due re- 
gard in fixing the amount of ali- 
mony. Brokaw v. Brokaw, 66 Misc. 
307, 128 NYS 17 [aff 131 NYS 1106 
mem]. 

{b] The general family history 
and manner of life of the parties 
should be considered. Harding v. 
Harding, 79 Ill. A. 590 [mod on other 
grounds 180 Ill. 481, 54 NE 587]. 

58. See infra § 585; Contracts § 
406. 


The situation of the 


(4) Agreements as Bar to Allowance— 
Antenuptial agree- 
ments which do not contemplate or encourage di- 
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[§ 583]  (b) 


the duration of 
of the parties,°* 


The dura- 


[§§ 579-584 


permanent alimony.°® 


Postnuptial Agreements.°° Ordi- 


narily the enforcement of an agreement between the 
husband and wife, which bars alimony, is subject to 
suspicion ;°+ but such agreements which do not con- 
template or encourage divorce ®? have been held to 
be no bar to the awarding of alimony,®* especially if 
the wife derives no benefit from the agreement ° 


or where the agreement is inequitable and unrea- 


sonable.®® 


[§ 584] (c) 


to be considered 


Separation Agreements.°® Except 


where otherwise provided by statute,°’ or, perhaps, 


where the agreement itself clearly so provides,°8 it is 


the awarding of 


59. Long v. Barton, 142 Ill. A. 606 
[aff 236 Ill. 551, 86 NE 127]; Watson 
v. Watson, 37 Ind. A. 548, il ae 35D 
Janvrin vy. Janvrin, 59 N. 93: 
Stearns v. Stearns, 66 Vt. 187, 28 A 
875, 44 AmSR 836. 

[a] Rule applied.—(1) An ante- 
nuptial contract, whereby the hus- 
band executed to the wife a note, 
which it was agreed was to be in full 
payment for all sums that the wife or 
her heirs or assigns would ever claim 
against the husband or his estate in 
law or in equity, did not contemplate 
a divorce through the fault of the 
husband, nor, in the event of such a 
divorce, preclude the wife from re- 
covering specific property as perma- 
nent alimony. Carter v. Carter, 76 
Vt. 190, 56 A 989. (2) An antenup- 
tial contract whereby each relin- 
quished all rights to property then 
owned or afterward to be acquired by 
the other, and providing that upon 
the death of either party the prop- 
erty should descend to his or her 
heirs, does not preclude recovery of 
alimony by the wife upon her ob- 
taining a decree of divorce. Stearns 
v. Stearns, 66 Vt. 187, 28 A 875, 44 
AmSR 836. (3) Where, in pursuance 
of an antenuptial agreement, mutual 
bonds were given, the right of the 
wife to alimony was not cut off by 
a stipulation in the bond executed by 
her that the agreement should be void 
if upon the decease of the husband 
she should release her right to an 
allowance and all other rights to 
which she might be entitled by law 
in his estate. Morrison v. Morrison, 
49 N. H. 69. (4) An antenuptial con- 
tract providing for the payment of a 
fixed sum to the wife in lieu of dower 
is abandoned by her where she ac- 
cepts a'less sum in lieu thereof as 
permanent alimony under a decree of 
divorce. Long v. Barton, 142 Ill. A. 
606) [Lafél 236 Ml. 551, 865 NE 1277. 
See also Dower § 137 et seq. 

60. Agreement: 
Conditioned on divorce 

Contracts § 406. 
ae. divorce see Contracts § 

40 


granted see 


For separation see infra § 584. 


61. See Contracts § 406. 

62. See Contracts § 406. 

63. Mundstock vy. Mundstock, 203 
Ill. A. 302; Taylor v. Rust, (Mo. A.) 


198 SW 194; Wilkinson y. Wilkinson, 
69 L. T. Rep. N.S. 459 [dist Gandy 
v. Gandy, 7 P. D. 168]. 

[a] A contract settling differences 
in regard to property owned by the 
husband and wife jointly, and made 
without anticipation of a suit for di- 
vorce, is not a bar to the wife’s right 
to alimony. Mundstock v. Mund- 
stock, 203 Ill. A. 302. 

{[b] An agreement to forego ali- 
mony in an action already started 
has been held to be within the rule 
and not unlawful. Taylor vy. Rust, 

(Mo. A.) 198 SW 194. 

{c] A tripartite agreement entered 
| into pending the suit, which does not 


held that a separation agreement is not necessarily a 
bar to the granting of “alimony by the court.° 
valid separation agreement whereby the husband is 
bound to contribute a named sum for the support 


A 


depend upon the result thereof, is 
not objectionable as being against 
public policy. Schmieding v. Doell- 
ner, 10 Mo. A. 373. 

64. Sutton v. Sutton, 78 Or. 9, 150: 
P1025, 152° Prati 

65. Silberschmidt Silber- 
schmidt, 112 Ill. A. 68. 

66. Separation agreement: 
Generally see Husband and Wife [21 

Cye 1592]. 

Validity see Contracts § 407. 

67. See statutory provisions. 

68. Gilsey v. Gilsey, 195 Mo. A. 
407, 1938 SW 858. 

[a] Covenant not to sue for fur- 
ther maintenance.—In England there 
are authorities which would seem to 
indicate that the absence or presence 
of a covenant not to sue for further 
maintenance is material on the ques- 
tion whether a separation agreement 
is a bar to the granting of alimony by 
the court. (1) In Bishop v. Bishop, 
[1897] P. 138, it was held that in de- 
ciding questions of alimony on a 
dissolution of marriage the attention 
of the court is not to be confined to 
the terms of a previous agreement 
for separation, where the agreement 
contains no covenant not to sue and 
the circumstances have changed, but 
all the facts must be considered. (2) 
So in Judkins v. Judkins, [1897] P. 
149, it was held that where a decree 
of judicial separation is pronounced 
between husband and wife, who have 
been living apart under a separation 
deed, which deed contains no cove- 
nant by the wife not to sue for in- 
creased alimony, but does include an 
acceptance by her of a fixed sum for 
maintenance, the court has jurisdic- 
tion, if the circumstances have 
changed so as to throw on her an 
increased burden, to allot to her a 
larger allowance. (38) In Morrall v. 
Morrall, 6 P. D. 98, a wife, by a deed 
of separation, agreed to accept cer- 
tain sums as a provision for her sup- 
port, and not to sue her husband for 
any further maintenance. Subse- 
quently, having discovered that he 
had been guilty of incestuous adul- 


Vv; 


tery, she obtained a decree for 
dissolution of the marriage. It was 
held that, notwithstanding the 
deed, she was entitled to the 
usual order for permanent mainte- 
nance. 

69. McKnight v. McKnight, 5 


Nebr. (Unoff.) 260, 98 NW 62; Miller 
v. Miller, 1 N. J. Eq. 386; Maney v. 
yen 119 App. Div. 765, 104 NYS 
41. 

{a] Thus a separation agreement 
made directly between the husband 
and wife, by which the parties agree 
to live apart from each other for 
their natural lives and the husband 
agrees to pay the wife a certain 
amount annually, is void, and there- 
fore not a bar to the granting of per- 
manent alimony by the court in an 
action by the wife for divorce. 
Maney v. Maney, 119 App. Div. 765, 
104 NYS 540. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 584-586] 


of his wife is not avoided or annulled by a sub- 
sequent divorce of the parties,’?° and should be 
respected by the court in awarding permanent ali- 
mony to the wife; but the rule may be otherwise 
where the parties consent to modification of the 
agreement by the court’s decree,’? or where the 
agreement is abrogatd by the conduct of the par- 
ties,“ or where the agreement provides for its ter- 
Where the articles of 
separation make an inadequate and unfair provision 
for a wife, ignorant of her rights, it may be annulled 
by the court on an issue raised in a eross bill of 
the wife,’® although it refuses to grant a divorce;*® 
but where the wife sets up fraud and duress in 
a separation settlement pleaded by the husband in 


mination in case of divorce." 
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[§ 585] (d) 


[§ 586] (5) 


fore,®? 


bar of alimony, she must tender back the amount 


70. U. S—Whitney v. Whitney El, 
ete., Co., 180 Fed. 187 [aff 183 Fed. 
678, 106 CCA 28 (certiorari den 219 
(URES OSS, ole SC 7472" 255 la ed. 
-348)]. 

Ga.—Melton v. Hubbard, 144 Ga. 18, 
85 SE 1016. 

Kan.—Ross vy. Ross, 173 P 291. 

Ky.—Parsons y, Parsons, 62 SW 
Woe 28) ty 4a 223% 

Mich.—Wright v. Wright, 162 Mich. 
445, 127 NW 3828. 

Mo.—Gilsey v. Gilsey, 195 Mo. A. 
407, 1938 SW 858. 

N. J.—Rennie v. Rennie, 85 N. J. 
Eq. 1, 95 A 571; Calame v. Calame, 25 
N. ce Kg. 548. 

Y.—Lawrence v. Lawrence, 32 
Mise. 503, 66 NYS 393; Taylor v. Tay- 
lor, 32 Misc. 312, 66 NYS 561. 

N. C.—Archbell v. Archbell, 158 
ee 408, 74 SH 327, AnnCasi913D 

Oh.—Julier v. Julier, 62 Oh. St. 90, 
56 NE 661, 78 AmSR 697. 

$ePa, Dist: 


Pa.—Bloom v. Bloom, 
563, 22 Pa. Co. 433. 

{a] A void separation agreement 
between husband and wife for the 
payment of a certain sum as alimony 
while they lived apart may be the 
basis for determination of a proper 
amount of alimony on the wife’s es- 
tablishing her right to so live apart. 
Tower v. Tower, 134 App. Div. 670, 
119 NYS 506. 

Wie Ross! Vv." Ross, — (Kan.))/ 1732 P 
291; Gilsey v. Gilsey, 195 Mo. A. 
407, 198 SW 858. See also cases 
supra note 70. 

[a] Where made a part of the de- 
cree, an agreement for the separate 
maintenance of a wife, entered into 
before divorce, will be enforced if 
defendant is able to pay the amount 
agreed. Levy v. Levy, 149 App. Div. 
561, 1383 NYS 1084. 

72. Whitney v. Whitney El., etc., 
Co., 183 Fed. 678, 106 CCA 28 [cer- 
tiorari den 219 U.S. 588, 31 SCt 472, 
55 L. ed. 348]. 

73. Wright v. Wright, 162 Mich. 
445, 127 NW 328; Archbell v. Arch- 
bell, LES? NGC: 408, 74 SH 327, AnnCas 
1913D 261. 

{a] The mere fact that the parties 
resume marital relations (1) after 
making a separation agreement will 
not necessarily abrogate such agree- 
ment after a second separation and 
subsequent suit for divorce. Ross v. 
Ross, kan) 1738 Pr 290s (2) But 
where a husband and wife on sep- 
aration executed an instrument pro- 
viding for the wife, but thereafter 
they resumed marital relations, ended 
them, and again resumed and ended 
them, and the wife then sued for di- 
voree, the agreement was abrogated, 
and was no bar to permanent ali- 
mony. Wright v. Wright, 162 Mich. 
445, 127 NW 328. 

74. Atherton v. Atherton, 155 
N. Y. 129, 49 NE 933, 63 AmSR 650, 
40 LRA 391, 5 NY AnnCas 92 [aff 83 
Hun 179, 31 NYS .977, and rev on 
other grounds 181 Us 155,21 SCt 
544, 45 L. ed. 794]; Shurman y. Shur- 
man, 148 NYS 947. 

75, Bailey v. Bailey, 


157 Ill. A.: 


74; Nichols v. Nichols, 169 Mich. 540, 
135 NW 328. See Collins v. Collins, 
SOR IN sical ce Ox a We OX (anNeviS ture we 
(both holding that the sufficiency of 
a provision contained in an agree- 
ment for the separate maintenance of 
a married woman may be considered, 
and if it is inadequate the deficiency 
may be made up). But see Galusha 
v. Galusha, 116 N. Y. 635, 22 NE 
1114, 15° AmSR~—453, 6 LRA 487 
(holding that the authority conferred 
upon the court by the code to re- 
quire defendant to provide suitably 
for the support of plaintiff as jus- 
tice requires is not so broad as to ad- 
mit of a construction conferring upon 
the court power to ignore all exist- 
ing rules as to parties, pleadings, and 
proof, and arbitrarily set aside a 
valid agreement, because in the judg- 
ment of the court one of the parties 
agreed to accept from the other a less 
sum of money than she ought). But 
see supra § 305. 

76. Nichols v. Nichols, 169 Mich. 
540, 185 NW 328. 

77. Gilsey v. Gilsey, 198 Mo. A. 
505, 201 SW 588. 


78. See Contracts § 406. 
79. See Contracts § 406. But see 
Chapin v. Chapin, 135 Mass. 393 


(holding that a woman may maintain 
an action on a promissory note given 
to her by her former husband after 
she had been granted a divorce frum 
him and accepted by her as alimony, 
such note having been given in pur- 
suance of an agreement, made before 
the divorce and conditioned upon its 
being granted, which was called to 
the attention of the court before the 
decree was made, she having carried 
out the agreement on her part by 
conveying to the husband the prop- 
erty owned by her and giving a re- 
lease of all rights of dower and home- 


stead in consideration of the note 
given). 
80. See Contracts § 406. 


81. Emerson v. Emerson, 120 Md. 
584, 87 A 1033; Speck v. Dausman, 7 
Mo. A. 165; Phillips v. Phillips, 39 
Re W929 GA. 593 anid) see’ cases 
infra note 84, 

82. See cases infra note 84. 

ris See supra § 585; Contracts § 
406. 

{a] If the agreement is made 
prior to suit brought, without antici- 
pation of suit, it may be considered 
by the court in determining the 
amount to be allowed. Martin v. 
Martin, 65 Iowa 255, ‘21 NW .590; 
Masterson v. Masterson, 46 SW 20, 
20 KyL 631; Crews v. Mooney, 74 
Mo. 26; Julier v. Julier, 62 Oh. St. 
90, 56 NE 661, 78 AmSR 697. 

{b] An agreement before answer 
fixing alimony is not invalid. Patrick 
v. Patrick, 101 SW 328, 30 KyL 1364. 

84. Cal.—Simmons v. Miller, 171 
Cal. 23, 151 P 545. 

Conn.—Stilson v. Stilson, 46 Corin. 
15 (recognizing rule). 

Fla.—Underwood v. Underwood, 12 
Fla. 434. 

Ga.—Johnson y. Johnson, 131 Ga. 
606, 62 SE 1044. 

Ill.—Storey v. Storey, 125 Ill. 608, 
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received by her under the settlement.77 


Agreements to Facilitate Divorce. 


As elsewhere shown in this work ‘® a husband and 
wife may not enter into an agreement in proceedings 
already commenced or about to be instituted with re- 
spect to alimony, conditioned upon the granting of a 
divoree or facilitating it,° because a contract in- 
tended to promote a dissolution of marriage is con- 
trary to public policy.®° 


Agreements Affecting Amount. In 


the absence of fraud or collusion,®*! an agreement or 
arrangement between the parties entered into be- 
and not for the purpose of facilitating the 
granting of a divoree,®* may be adopted by the court 
in granting permanent alimony,** if such agreement 


18 NE 329, 8 AmSR 417, 1 LRA 320; 
Buck v. Buck, 60 Ill. 241; Cavenaugh 
v. Cavenaugh, 106 Ill. A. 209; Collier 
v. Collier, 66 Ill. A. 484. 

Iowa.—Martin vy. Martin, 65 Iowa 
255, 21 NW 595: 

Ky.—Masterson v. Masterson, 46 
SW 20, 20 KyL 681. 

Me.—Stratton y. Stratton, 77 Me. 
377, 52 AmR 779. 

Mo.—Miller v. Miller, 206 Mo. 341, 
308 SW 962; Crews v. Mooney, 74 Mo. 

Nebr.—McKnight v. McKnight, 5 
Nebr. AUN) 260, 98 NW 62. 

N. H.—Wallace v. Wallace, 74 N. H. 
gS 67 A 580, 138 AnnCas 293. 

. Y.—Dag gett v. Daggett, 5 Paige 
505, “28 AmD~ 442. 
stots .—Petersine v. Thomas, 28 Oh. 

R. P phinips v. Phillips, 39 R. I: 
92, 97 A 593. 

Va.—Newman vy. McComb, 112 Va. 
408, 71 SE 624. 

[a] Thus the amount of alimony 
the husband is to pay his wife, the 
terms of payment, and the length of 
time payment is to be made, may be 
the subject of an agreement between 
rere Collier vy. Collier, 66 Ill. A. 

{[b] For forms of agreements as 
to disposition of property and pay-— 
ments made in lieu of alimony see 
Parsons v. Parsons, 62 SW 719, 23 
KyL 223; Julier v. Julier, 62 Oh. St. 
90, 56 NE 661, 78 AmSR 697 


[ce] Sanction of court (1) is neces- 
sary. Walter v. Walter, 189 Ill. A. 
345; Silberschmidt v. Silberschmidt, 


112 Tle A. 58.., (2) “The wife could 
not contract for alimony whilst the 
marriage existed; and such pretend- 
ed agreements, if they are to have 
any force, must be subjected to the 
examination of the divorce court, and 
derive their sanction from a decree 
made by the court with a knowledge 
of the facts. If fair and equitable, 
the arrangement between the parties 


will receive the sanction of the 
court.” Speck v. Dausman, 7 Mo. A. 
165, 168. (3) But the rule may be 


qualified under the married women’s 
acts. Winter v. Winter, 191 N. Y. 
462, 84 NE 382, 16 LRANS 710. See 
alee Husband and Wife [21 Cyc 
12731]. 

{d] Agreement not embodied in 
decree.—The fact that a promise by 
a husband to provide for the support 
of his wife after divorce is not em- 
bodied in the decree does not render 
it invalid, if not in conflict with the 


decree. Nelson v. Vassenden, 115 
ann. 1, 181 NW 794, 35 LRANS 
fe] Proof is not meeded to estab- 


lish the wife’s right to alimony if 
such right is conceded by the hus- 
band and the amount of alimony is 
fixed by agreement on his part. Pat- 
ae v. Patrick, 101 SW 328, 30 KyL 

[f] Construction of agreement.— 
Within an agreement preceding di- 
voree, dividing the property, to the 
husband property “standing in his 
name,” the right to receive the sur- 


252 [19C.J.] 


is just and equitable,®® and this will thereafter con- 
clude the parties.8® Such an agreement will be sus- 
tained if the interests of the wife are amply pro- 
tected thereby;°? but the court is not bound by the’ 
agreement °° and may disregard it,®® especially where 
it is unfair and inequitable °° or the amount is in- 


adequate.°+ 


After a decree of divorce has been rendered, the 
parties may agree as to the sums to be paid the 
wife as alimony,°®? and in furtherance of such an 
agreement may submit their claims to an arbitra- 
tor for determination;®? but it has been held that 
such an agreement does not relieve the husband from 
the effect of a decree for alimony,°** unless it receives 


the approval of the court.°® 


An agreement to commute arrears of alimony at 
a fixed sum and for a change of alimony is binding °* 


render value under a policy on his 
life, providing for payment of a cer- 
tain amount to the wife, as bene- 
ficiary, if he died within twenty 
years, and giving to him, if he sur- 
vived that period, the right, ‘‘with- 
out the consent of ... beneficiary,”’ 
to surrender the policy and receive 
its cash value, is property standing in 
his name. Simmons y. Miller, 171 
Cal. 28, 151 P 545. 

[gz] Unconditional agreement. — 
An agreement between husband and 
wife, after separation and pending 
suit for divorce, looking to the wife’s 
separate support and maintenance, is 
not conditional because providing 
that, in the event of a divorce, a pro- 
vision should be inserted in the de- 
cree allowing the wife alimony at the 
rate fixed by the contract. Levy 


Levy, 149 App. Div. 561, 138 Nys 
084, 
[h] No effect on allowance to 


child,— Notwithstanding a wife may 
have accepted a sum of money from 
the husband in full settlement of ali- 
mony, the jury may, on the final ver- 
dict in the divorce case, allow a rea- 
sonable amount for the support of a 
minor child of the marriage, where 
by the terms of such settlement no 
provision is made for the support of 
the child. Johnson v. Johnson, 131 
Ga. 606, 62 SE 1044. See also infra § 
8 


UG 

[i] Statutory provision barred by 
agreement.—In Minnesota a statute 
provides that, when a divorce from 
the husband is granted to the wife 
upon the ground of adultery, her in- 
terest in the husband’s estate is the 
same as upon his death. But if in 
such action the wife freely and ad- 
visedly consents to a certain division 
of the estate, and agrees to accept a 
certain amount as permanent alimony 
in lieu of all other interests, and such 
division is accepted and adopted by 
the trial court, and judgment is en- 
tered that, except as to such amount, 
the wife has no share or interest in 
the husband’s estate, such judgment 
is final unless set aside for cause, 
and, having accepted and retained the 
amount adjudged as, permanent ali- 
mony, she is estopped from de- 
nying the validity of the judgment. 
Linse v. Linse, 98 Minn. 243, 108 NW 
8 


85. Speck v. Dausman, 7 Mo. A. 
165; and cases supra note 84. 

86. Storey v. Storey, 125 Ill. 608, 
18 NE 329, 8 AmSR 417, 1 LRA 320; 
Buck v. Buck, 60 Ill. 241; Cavenaugh 
v. Cavenaugh, 106 Ill. A. 209; Pat- 
rick v. Patrick, 101 SW 328, 30 KyL 
1364; Wallace v. Wallace, 74 N. H. 
256, 67 A 580, 13 AnnCas 293; Pye v. 
Eye, LOR CAD Dok OL.) 9. Demy lO ean nS 


[a] Adequacy of amount conclu- 
sively established.—An agreement, so 
far as adopted by the decree, is 
merged in it, and the decree conclu- 
sively establishes, so long as it 
stands, that the agreement was free 


DIVORCE 


ties.°° 


Estoppel. 
[§ 587], ¢. 


mony.* 
from collusion. Wallace v. Wallace, 
74 N. H. 256, 67 A 580, 138 AnnCas 


293. 
[b] No appeal.— Where parties 
agree to the amount of alimony 


awarded by the judgment, the hus- 
band cannot appeal from such judg- 
ment. Patrick v. Patrick, 101 SW 
328, 30 KyL 1364. 

[c] Agreement binding until set 
aside.—The written agreement by 
which a wife agrees to accept a cer- 
tain sum in full payment of ali- 
mony decreed to her, which sum has 
been paid, is binding until set aside. 
Pye v.. Pye, 167 App. Div. 951, 152 
NYS 564. 

[d] Motion to set aside agreement 
(1) will not be sustained (Pye v. Pye, 
167 App. Div. 951; 152 NYS 564), (2) 
especially where the wife has re- 
ceived payment of the sum stipu- 
lated (Pye v. Pye, 167 App. Div. 951, 
152 NYS 564). 

87. Ela—Underwood v. Under- 
wood, 12 Fla. 434. 

{il.— Buck vy. Buck, 60 Ill. 241; Col- 


lier v. Collier, 66 Ill. A. 484. 
Ky.—Parsons v. Parsons, 62 SW 
719, 23 KyL 2238. 
Me:—Stratton v. Stratton, 77 Me. 


373, 52 AmR 779; Snow v. Gould, 74 
Me. 540, 43 AmR 604, 
N. Y.—Hammerstein v. Equitable 


Trust Co.,.156 App. Div. 644, 141 NYS| 


1065 [aff 209 N. Y. 429, 103 NE 706]; 
Werner v. Werner, 153 App. Div. 719, 
138 NYS 633; Burnham y. Burnham, 
97 Misc. 199, 162 NYS 840. 

Oh.—Julier vy. Julier, 62 Oh. St. 90, 
56 NE 661, 78 AmSR 697. 

R. I.—Phillips v. Phillips, 39 R. IL 
92,97 Al 593: 

[a] Close scrutiny must be made 
of all such agreements. Phillips v. 
Phillips 39 Ri Le 92, 97 A. 593. 

{b] Until on inquiry it is found 
to be equitabie, such an agreement 
will not be sustained. Underwood v. 
Underwood, 12 Fla. 434. 

[c] An agreement for the support 
of a daughter, executed pending a 
suit for divorce, in pursuance of 
which the husband gave his note for 
the payment of a certain amount 
when the daughter should become 

eighteen years of age, with interest 
pavabls semi-annually, is not equiv- 
alent to or a substitute for alimony 


to the wife. Stilson v. Stilson, 46 
@onn,, 15. 
88. Wallace v. Wallace, 74 N. H. 


256, 67 A 580, 13 AnnCag 293. 

89. Wallace vy. Wallace, 74 N. H. 
256,, OTe A. abSOs nasa Amn Cases. 
Phillips v. Phillips, 39 R. I. 92, 97 A 


593. 

90. Nichols v. Nichols, 169 Mich. 
540, 185 NW 328; Phillips v. Phil- 
Lips; 398s 92559 ANS oF 

[a] The wife need not have re- 
scinded the agreement and ceased to 
have accepted payments thereunder, 
in order that the court may set aside 
such an agreement, although it de- 
nies the husband’s suit for divorce. 
Nichols v. Nichols, 169 Mich. 540, 135 
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in the absence of any fraud or imposition,®” and the 
court may enforce it.°° 

Submission to arbitration. An agreement between 
the parties to submit to referees the question of the 
amount of alimony, and that the award shall be 
made a part of the decree, is binding on the par- 
So an agreement that the question of ali- 
mony should be referred to a member of the court is 
not objectionable.t 
A party who has had the benefit of such 
an agreement will be estopped to repudiate it.? 
Circumstances Affecting Husband— 
(1) In General. 
common to both parties * there are certain circum- 
stances affecting the husband that may be considered 
by the court in granting or refusing permanent ali- 


In addition to the circumstances 


\ 


NW 328. 

91. Wallace vy. Wallace, 74 N. H. 
256, 257, 67 A 580, 13 AnnCas 293 
(“If the amount is not considered 
sufficient, an additional allowance 
may be made, or the agreement may 
be ignored and an adequate allow- 
ance made for the wife’’). 

92. Whitney v. Whitney E1l., etce., 
Co., 180 Fed. 187 [aff 183 Fed. 678, 
106 CCA 28 (certiorari den 219 U.S. 
588, 31 SCt 472, 55 L. ed. 348)]; Wal- 
ter v.. Walter, 189 Ill. A. 345; Carter 
v. Carter, 109 Mass. 306. See also 
Gray v. Gray, 83 Mo. 106 (recogniz- 
ing rule). 

[a] A conveyance of land made in 
full payment and discharge of ali- 
mony decreed to be paid by the 
grantor, although made ,to the chil- 
dren of the grantor and his former 
wife, who was entitled to the ali- 
mony, is not a voluntary conveyance, 
but is founded upon a legal and bind- 
ing consideration, Preston v. Wil- 
liams, 81 Ill. 176. 

[b] An agreement obtained by 
fraud from a woman, to accept a dif- 
ferent provision in lieu of alimony 
decreed in her favor, does not bar 
her right to such alimony. Gray v. 
Gray, 83 Mo. 106. 

93. Carter v. Carter, 109 Mass. 
ah See also infra text and note 


94 West v. Washburn, 153 App. 
Div. 460, 138 NYS 230. See also An- 
drews v. Whitney, 82 Hun 117, 31 
NYS 164. 

[a] Rule applied.—Although, aft- 
er entry of a decree of divorce and 
for alimony, the husband entered 
into an agreement with the wife to 
set over to her a portion of his fath- 
er‘s estate, the interest from which 
was the same as the sum directed to 
be paid as alimony, such an agree- 
ment could not have the effect of 
relieving the husband from the obli- 
gation imposed by the decree, and 
payments will be considered to have 
been made to satisfy such decree. 
West v. Washburn, 153 App. Div. 460, 
138 NYS 230. 


95. Walter v. Walter, 189 Ill. A. 
345. 
' 96. Francis v. Francis, 192 Mo. A. 


710, 179 SW 975. 
97. Francis v. Francis, 192 Mo. A. 
710, 179 SW 975. 


98. Francis v. Francis, 192 Mo. . 
A. 710, 179 SW 975. 
99. Johnson vy. Johnson, 4 Cal. 


Unrep. Cas. 446, 35 P 637; Stratton 
Vi \Stratton.' 77 Me. 373) 525 Amr 
779; Carter v. Carter; 109 Mass, 
306. 

1. Johnson v. Johnson, 4 Cal. 
Unrep. Cas. 446, 35 P 637; Snow v. 
Gould, 74 Me. 540, 48 AmR 604. 

2. Kuebler v. Kuebler, 204 Ill. A. 
256; Chapin v. Chapin, 1385 Mass. 
; Linse v. Linse, 98 Minn. 243, 108 
NW 8; Pye v. Pye, 178 App. Div. 
152 NYS 564. 

3. See supra §§ 579-586, 
See infra §§ 586-594. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 588] (2) Amount and Size of Estate. Per- 
manent alimony being in the nature of property,® 
the court in awarding it should consider primarily 
the amount of the husband’s property ;° but the fact 
that the husband has no estate is not, according to 
the weight of authority, a reason for refusing any 
alimony to the wife,’ but there is some authority to 


the contrary.® 


Property in another state belonging to the hus- 
band may be considered in awarding alimony. 


5. Archbell y. Archbell, 135 N. C. 
408, 74 SE 327, AnnCas1913D 616. 

6 Ala.—Johnson v. Johnson, 195 
Ala. 641, 71 S 415; Turner v. Turner, 
44 Ala. 437. 

87 Ark. 


Ark.—Shirey v. 
175, 112 SW 369. 

Ill.— Firman v. Firman, 109 Ill. 63; 
Foote v. Foote, 22 Ill. 425; Mund- 
stock v. Mundstock, 203 Ill. A. 302. 

Ind.—Hedrick vy. Hedrick, 128 Ind. 
522, 26 NE 768; Corey v. Corey, 81 
Ind. 469; Morse v. Morse, 25 Ind. 
156; Stutsman v. Stutsman, 30 Ind. 
A. 645, 66 NE 908. 

Ky.—Smith v. Smith, 181 Ky. 55, 
203 SW 884; Muir v. Muir, 133 Ky. 
125, 92 SW 314, 28 KyL 1355, 4 LRA 
NS 909. 

La.—Jackson v. Burns, 112 La. 854, 
36 S 756; 

Md.—Wallingsford v. Wallingsford, 
6 Harr. & J. 489. 

Mass.—Brown v. Brown, 222 Mass. 
415, 111 NE 42; Burrows v. Purple, 
107 Mass. 428. 

Mich.—Zastrow v. Zastrow, 162 
Mich. 292, 127 NW 369; Campbell v. 


Shirey, 


Campbell, 149 Mich. 147, 112 NW 
481, 119 AmSR 660; Donaldson v. 
Donaldson, 134 Mich. 289, 96 NW 
448, 

Mo.—Blair v. Blair, 131 Mo. A. 571, 
110 SW 652. 


Nebr.—Metcalf v. Metcalf, 73 Nebr. 
79, 102 NW 79; Zimmerman v. Zim- 
merman, 59 Nebr. 80, 80 NW 643. 

N. H.—Janvrin v. Janvrin, 59 'N. H. 
23; Sheafe v. Sheafe, 36 N.. H. 155. 

N. J.—Dietrick v. Dietrick, 88 N. J. 
Eq. 560, 103 A 242. ‘ 

N. C.—Archbell v. Archbell, 158 
N. GC. 408, 74 SE 327, AnnCas1913D 
261. 

Oh.—Knestrick v. Knestrick, 20 Oh. 


Gites 10,234. (Oh. Cir. «Ct: 
Os 

@kl;——Derritt' v. Derritt, 168 _P 
455. 

R. I—Battey v. Battey, 1 R. i; 
2412. 

SG, b:-—Tuttle -v. Tuttle, 26S: D. 
545, 128 NW 695. 

W. Va.—Coger v. Coger, 48 W. Va. 
135, 35 SE 823. : : 

fa] Unfinished lumbering con- 


tract.—In estimating the value of 
the husband’s estate as the basis for 
an allowance of permanent alimony, 
his interest in an unfinished lumber- 
ing contract, from which he has de- 
rived and will in all probability con- 
tinue to derive large profits, should 
be taken into consideration. Horn- 
ing v. Horning, 107 Mich. 587, 65 NW 
555. 

[b] Partnership property.—A de- 
cree absolute having been made for 
dissolution of a marriage on the 
ground of the husband’s cruelty and 
adultery, and the custody of the chil- 
dren having been given to the wife, 
the proper basis of calculation of the 
sum to be secured by the husband 
for his wife’s maintenance is the 
amount the husband could draw out 
of his business without his partner|s 
consent, and not the amount of the 
husband’s Sar prone, Hanbury 
v. Hanbury, [1894 . 315. 

{c] Property under will contain- 
ing void restraining clause.—A wife 
who had obtained a decree dissolving 
her marriage petitioned the court for 
permanent maintenapce. The hus- 
band was a nayal officer, who, in ad- 
dition to his pay, was entitleu to 
property in Ireland producing about 
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£100 per annum. The respondent was 
entitled to the property under a docu- 
ment executed by his father, begin- 
ning “this indenture,” with the sig- 
natures of two witnesses, but proved 
as a will. There was a clause in the 
will restraining him from charging 
or parting with the property. Upon 
a motion to confirm the registrar’s 
report, the court, holding that the re- 
spondent’s interest in the property 
was an estate in fee simple, and that 
the restraining clause was therefore 
repugnant, ordered the respondent to 
secure to the petitioner upon the 
property in question the sum of £84 
per annum for her life. Corbett v. 
Corbett, 14 P. D. 7. 

7. Cal.—Gaston v. Gaston, 114 Cal. 
542, 40 P 609, 55 AmSR 86. 

Ga.—Johnson vy. Johnson, 131 Ga. 
606, 62 SE 1044. 

Ky.—Muir v. Muir, 133 Ky. 125, 92 
SW 314, 28 KyL 1355, 4 LRANS 909; 
Canine vy. Canine, 16 SW 367, 13 KyL 
124, 

N. Y.—Snyder v. Snyder, 98 Misc. 
431, 162 NYS 607. 

N. 


ms C.—Muse v. Muse, 84 N. C. 
Va.—Bailey v. Bailey, 21 Gratt. (62 
Va.) 43. 
Wis.—Campbell v. Campbeil, 37 


Wis. 206 [crit Donovan v. Donovan, 
20 Wis. 586]. 

[a] Reason for rule.—‘‘A husband 
is not excused from the maintenance 
of his wife because he lacks an 
estate. He must labor if need be 
for her support. Muse v. Muse, 84 
N. C. 35, 87. See infra § 590. 

{[b] “Neither separate nor com- 
munity property necessary.—‘It is 
also insisted that permanent alimony 
could not be allowed to the wife 
because—it is said—the husband 
then had neither separate nor com- 
munity property to which resort 
could be had to enforce payment 
thereof. We are not convinced that 
there was no such property; it was 
not essential, however, to warrant 
the decree for ‘future maintenance 
that he should then have owned prop- 
erty of either class.’ Gaston v. Gas- 
ton, 114 Cal. 542, 547, 46 P 609, 55 
AmSR 86. 

[c] In Tennessee the_rule pre- 
vails only where the divorce is a 
vinculo and not a mensa et thoro. 
Chenault v. Chenault, 5 Sneed (Tenn.) 
248 (where, however, the case went 
upon the ground that in divorce a 
vinculo a division of the estate, not 
alimony proper, Should always be the 
provision of the wife). See also Bog- 


gers v. Boggers, 6 Baxt. (Tenn.) 
299% 
8. Feigley v. Feigley, 7 Md. 537, 


61 AmD 375. 

[a] In Louisiana alimony can be 
allowed to the wife only from the 
property, and not in excess of one 
third of the income. Civ. Code 
(1900) art 160. It is held that the 
word “property” as used in the stat- 
ute does not mean earning capacity, 
nor does the word “income” mean 
current earnings, resulting from la- 
bor. Jackson v. Burns, 116 La. 695, 
41 S$ 40. 

b] In Minnesota.—“By Gen. St. 
1894, § 4807, the court is authorized 
in every divorce for any cause, ex- 
cept adultery committed by the wife, 
to award and decree to the wife such 
alimony out of the estate of the hus- 
band as it may deem just and reason- 


Property fraudulently 
conveyed by the husband to third persons for the 
purpose of defrauding creditors may be consid- 
ered in fixing the amount of alimony to be award- 


[19C.J.] 253 


conveyed. Property 


Expectancy or reversionary interest. It has been 
held that the court may consider in making the 
award not only what the husband has at the time of 
the award,4 but his reasonable future expectancy,'” 
and the interest in an estate in expectancy should be 


able, having regard to the ability of 
the husband, and the character and 
situation of the parties, and all the 
other circumstances of the case, and 
may, by its decree, make the same a 
specific lien upon any specific parcel 
of real estate of the husband. ‘But 
the aggregate award and allowance 
made to the wife from the estate of 
her husband, under the provision of 
this section, shall not in any case 
exceed in present value the one third 
part of the personal estate of the 
husband and the value of her dower 
in his real estate. The limitation 
thus imposed by the statute seems to 
be mandatory, and its controlling ef- 
fect is to restrain the court from 
awarding to the wife any more than 
one third in present value of the hus- 
band’s. real and personal estate. 
There is some plausibility and much 
equity in the contention that where 
the husband has no real or personal 
estate, but has a large income from 
professional services or otherwise, he 
should not be permitted to live in 
luxury, and the wite permitted to 
starve, especially where he is the 
guilty party in compelling her to seek 
a divorce. But redress in this re- 
spect rests with the legislature, and 
not with the court. The legislature 
has, in terms, fixed the status of the 
rights of parties to divorce suits and 
the incidental rights as to property 
in such cases; and, as we find no 
authority permitting an allowance to 
the wife beyond that mentioned in 
the statute above referred.to, the 
judgment of the court below must be 
modified, and the award of the sum 
of $360 disallowed.’ Wilson v. Wil- 
son, 67 Minn. 444, 448, 70 NW 154. 
See also State v. Jamison, 69 Minn. 
427, 72 NW 451. 

9. -Hischiisv...Kisehli,- i) Black#. 
(Ind.) 360, 12 AmD 251. 

10. Dougan v. Dougan, 90 Minn. 
471, 97 NW 122; Griffith v. Griffith, 
(Mo, A.) 190 SW 1021. 

[a] A gift of a note by a husband 
to his sister on the eve of separation 
from his wife, cbviously done for the 
purpose of reducing alimony, should 
not be listed as a liability in deter- 
mining his estate for the purpose of 
fixing the amount of alimony. Grif- 
fith v. Griffith, (Mo. A.) 190 SW 1021. 
foe See supra text and notes 6— 

12. Griffin v. Griffin, 154 Ky. 766, 
159 SW 597; Sebastian v. Rose, 135 
Ky. 197, 122 SW 120; Muir v. Muir, 
133 “Ky. 125, 92 SW 314, 28 KyL 1355, 
4 LRANS 909; Ferguson v. Ferguson, 
147 Mich. 673, 111 NW 175; Cox v. 
Cox, 20 Oh. St. 439; Stone v. Stone, 
3 Curt. Hecl. 341. : 

[a] Property within the rule.—(1) 
“Expectancy,” as applied to prop- 
erty which may be considered in de- 
termining a husband’s ability to pay 
alimony, does not include the mere 
possibility of accession by inherit- 
ance from his living parents. Davis 
Vem Davis Sa Oh, -CirgsOt, daGueCe) 
“The general principle regulating 
such allegations, is this, the wife is 
at liberty to plead the income of the 
husband, and the source from whence 
it is derived; with regard to his re- 
versionary property,—and by the 
word reversionary I mean such prop- 
erty as the husband is entitled to 
for a vested interest expectant on the 
death of some person or on the hap- 
pening of some other contingency,— 
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valued at what purchasers would pay for it.%8 

At what time estimated. The estate of the hus- 
band which is taken into consideration in fixing the 
amount of alimony is usually the estate which he 
owned at the time of the divorce, or at the time of 
It has been held that the hus- 
band’s acquisitions after the divorce should not be 
taken into. account in determining the amount,1® 
but this rule is not universal,'” and it has been held 
that, where the application for alimony is made sub- 
sequently to the granting of a divorcee,'® the court 


the master’s report.?° 


it is both usual and proper that such 
property should be stated. I think 
that with regard to permanent ali- 
mony, the Court would make a differ- 
ent allotment in, a case where the 
income of the husband was derived 
from his sole personal labour or exer- 
tions, from what it would when he 
had moreover a large reversionary 
property in expectancy. Therefore, it 
does not appear to me, that there is 
any objection to the husband’s re- 
versionary property. The article, 
however, pleads what is the amount 
of the property of the father of the 
husband, without discriminating be- 
tween what is reversionary interest, 
and what a mere presumed expect- 
aney in the husband. A case may 
possibly arise in which, under pe- 
culiar circumstances, the Court 
would allow the property of the hus- 
band’s father to be stated.’ Stone v. 
Stone, 3 Curt. Eccl. 341. But see 
Harrison vy. Harrison, 12: PY D, 130 
(where it was held that the court, in 
alloting permanent maintenance, 
would not interfere with reversionary 
interests, except under special cir- 
cumstances, where, for instance, it 
would be otherwise impossible to se- 
cure a provision for the wife: on a 
petition for permanent maintenance 
and variation of settlements, after 
decree absolute at the wife’s suit for 
adultery and cruelty, the registrar 
found that the respondent would 
come into possession, on the death of 
‘a person'aged ninety years, of a sum 
which would about double his in- 
come; the wife, in addition to the 
income arising out of a fund in set- 
tlement in which she had the first in- 
terest, was entitled to a sum in re- 
version which would also about dou- 
ble her income; the husband had 
brought nothing into settlement, and 
the registrar proposed that he should 
secure to his wife a present annual 
payment bringing up her income to a 
third of the joint income, and that 
on his reversion falling in he should 
secure a further sum bringing up 
her future income to the same pro- 
portion, taking her reversion also 
into consideration; the court refused 
to confirm this recommendation, but 
allotted the wife an annual sum 
equal to one third of the husband’s 


present income, leaving the _ rever- 
sionary interests of both parties un- 
touched). 

138. Ferguson v. Ferguson, 147 
Mich. 673, 111 NW 175. Y 

14. Torrence y. Carbry, 27 Miss. 


697; Petersine v. Thomas, 28 Oh. St. 
596. 

15. Richmond v. Richmond, 2 N. J. 
Eq.: 90 (for in .case of a long con- 
tested suit, to go back to the time of 
filing the bill might lead the court 
into great error). 

16. Kamp sv. Kamp, 59 No Y. 212; 
Forrest v. Forrest, 9 AbbPr (N. Y.) 
289 (both cases holding that the 
amount of alimony should be deter- 
mined according to the circumstances 
of the parties as they existed at the 
time the decree was pronounced); 
Cralle v. Cralle, 79 Va. 182 (it ap- 
peared that a husband obtained a 
decree of divorce a vinculo matri- 
monii, the wife who was absent from 
the state being served with an order 
of publication and not appearing; 


yt 


DIVORCE 


[§ 589] (3) 


provision.?° 


two years later the wife filed a peti- 
tion praying that the cause be re- 
heard and that alimony be decreed 
her; in accordance with the prayer 
she was awarded alimony, the 
amount of the allowance being esti- 
mated with reference to the acquisi- 
tions of property made by the hus- 
band since the date of the decree of 
divorce; on appeal by the husband 
from the decree awarding alimony, it 
was held that the decree was er- 
roneous in so far as it awarded ali- 
mony based upon property acquired 
by the husband after the date of the 
decree of divorcee). 


17. Starrett v. Starrett, 132 Ill. A. 
314. See also supra text:and note 12. 
{a] In Rhode Island a statute al- 


lowing a wife alimony “out of the 
real or personal estate of the hus- 
band,’ does not mean simply out of 
the property which the husband has 
when the divorce is granted, but ex- 
tends to other property which he may 
subsequently acquire. Sampson v. 
Sampson, 16. Rigby 450 omeAchbears: 
LRA 349. 

18. See supra §§ 571-576. 

LOSS Cox Cox e0kOh. St 439. 

{a] “In an independent suit for 
alimony ... the court may take into 
account after-acquired property and 
may make the award a lien upon 
such property.” Searles v. Searles, 
140 Minn. 385, 388, 168 NW 133. See 
Husband and Wife [21 Cyc 1598]. 

205 Cox v..Cox, 20 Oh St. 439. ‘See 
also supra § 574. 

21. Fla.—Phelan vy. Phelan, 12 Fla. 
449. 

Ill.—Foote v. Foote, 22 Ill. 425. 

Ind.—Gussman v. Gussman, 140 
Ind. 433, 39 NE 918; Hedrick v. Hed- 
rick, 128 Ind. 522, 26 NE 768. 

Iowa—Ensler v. Ensler, 72 Iowa 
159, 33 NW 384. 

Ky.—Muir v. Muir, 133 Ky. 125, 
92 SW 314, 28 KyL 1355, 4 LRANS 
909; McCrocklin v. McCrocklin, 2 B. 
Mon. 370. ' 

Mass.—Burrows v. Purple, 107 
MASS: 428; Bursler v. Bursler, 5 Pick. 
427. 

Minn.—Wilson v. Wilson, 67 Minn. 
444, 70 NW 154 (recognizing rule). 
Bue a ee v. Schmidt, 26 Mo. 

N. J.—Richmond v. Richmond, 2 
Neds Hg) 90: 

N. Y.—Lawrence v. ‘Lawrence, 3 
Paige 266; Miller v. Miller, 6 Johns. 
(Clay Qhle 
2 ee C.—Prince v. Prince, 18 S. C. Eq. 

82. 

Vt.—Bailey v. Bailey, 76 Vt. 264, 
Boao 1014, 104 AmSR 935, 65 LRA 

Va.—Heninger v. Heninger, 90 Va. 
274, 18 SE 193. 


Wis.—Campbell yv. Campbell, 37 
Wis. 206. 
[a] In England (1) the ecclesias- 


tical courts have held that income is 
the proper source and basis of ali- 
mony. Brisco vy. Brisco, 2 Hagg. 
Cons. 199, 161 Reprint 714; Higgs v. 
Higgs, 3 Hagg. Eccl. 472; Goodheim 
y. Goodheim, 30. J), Pig WV, 162% 
Cooke v. Cooke, 2 Phill. 40, 161° Re- 
print 1072. (2) And the same rule 
seems to have been observed in chan- 
cery- Vaughan v. Buck, 1 Sim. N. S. 
284. 40 EngCh 284, 61 Reprint 110, 3 
EnglL&Hq 135. 


£§§ 588-589 


may take into consideration property which has come 
to the husband since the date of the divorce,’ at 
least where the divorce is an ex parte one obtained 
by the husband.?° 


Income. The income of the hus- 


band is a material circumstance in fixing the amount 
of alimony,?! and it does not matter from what 
source it was derived,?? if not restricted by statutory 
But the court is not restricted to the 
income of the husband,’* as such a principle, in many 
instances, would deprive the wife of alimony.*° As 


[b] Income upon which temporary 
alimony allotted governs.—In the ab- 
sence of proof that a husband’s in- 
come has altered, permanent alimony 
will be awarded upon the income on 
which alimony pendente lite was al- 
lotted, and neither party will be al- 
lowed. to dispute the correctness of 
the estimate then taken. Franks v. 
Hranks, 31°Lni ds PB. & Ma 25s 

22. %Ind.—Hedrick v. Hedrick, 128 
Ind. 522, 26 NE 768. 

Ky.—Griffin v. Griffin, 173 Ky. 636, 
191 SW 458. ; 

Mass.—Tully v. Tully, 159 Mass. 
91, 34 NE 79. 

Vt.—Bailey v. Bailey, 76 Vt. 264, 
eres 1014, 104 AmSR 935, 65 LRA 

387 


Wis.—Campbell  v. 
Wis. 206. 

[a] “Estate” in a statute author- 
izing the court to adjudge to the wife 
“such alimony out of his estate, as it 
shall deem just and reasonable, hay- 
ing regard to the ability of the hus- 
band,” includes income of whatever 
nature. Campbell v. Campbell, 37 
Wis. 206. 

[b] Pension money may be con- 
sidered as a part of the husband’s 
income in determining the amount of 
alimony which he ought to pay. Hed- 
rick v. Hedrick, 128 Ind. 522, 26 NE 
768; Tully v. Tully, 159 Mass. 91, 34 
NE 79; Wheeler v. Wheeler, (N. J. 
Ch.) 94 A 85; Bailey v. Bailey, 76 Vt. 
264,, 56 A 1014, 104 AmSR 985, 65 
LRA 382. 

{c]‘ Voluntary allowance.—It is 
proper to take into consideration an 
income the payment of which the 
husband has no legal power to en- 
force, such as a voluntary allow- 
ance. Bonsor v. Bonsor, [1897] P. 77; 
Clinton! aveni@linvon,) lia Rae den aeons 
215; Moss v. Moss, 15 Wkly. Rep. 
532. But see Haviland v. Haviland, 
9 Jur. N. S. 208 (“It seems tome... 
that I ought not to allot alimony in 
respect of the voluntary allowance 
made by the husband’s mother in this 
case, but I do not mean to say that 
cases may not arise in which alimony 
may properly be awarded in respect 
of such annual income to which the 


Campbell, 


husband has no strictly legal 
right’). 
23. See statutory provisions. 


[a] Income from  profession.— 
Where a statute provides that the 
allowance of alimony shall not ex- 
ceed the present value of one third 
of the husband’s’ personal property 
and the value of her dower in his 
real estate, the husband’s income 
from his profession cannot be con- 
sidered in determining the value of 
his estate. Wilson v. Wilson, 67 
Minn, 444, 70 NW 154. 

24 Phelan vy. Phelan, 12 Fla. 449; 
Schmidt v. Schmidt, 26 Mo. 235; 
Richmond v. Richmond, 2 N. J. Eq. 
90; Crampton v. Crampton, 32 L. J. P. 
& M. 142, 

[a] All the valuable property of 
the husband will be taken into ac- 
count in allotting alimony, although 
he may derive no income from it. 
Crampton v. Crampton, 32 L. J. P. & 
M. 142. See also supra’ § 588, 

_ Earnings or capacity to earn see 
infra § 590. 
25. Schmidt .v. Schmidt, 26 Mo. 


235; Richmond v. Richmond, 2 N. J. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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\ 


a general rule, however, income is 
regarded.?6 


est.?9 


Changing character of property to increase income. 
A husband may be called upon to change the charac- 
ter of property when to do so would increase his 


Kq. 90. 

{a] Rents uncertain guide.—‘It is 
urged that the actual rents and 
profits of the defendant’s estate at 
the time, are the only matters to be 
looked at, and the allowance must 
be graduated by them. This would 
be a most uncertain guide, with the 
changes to which we are continually 
exposed. The rents of property like 
that owned by the defendant, will’ 
vary much in the course of a single 
year. This year they may be, and 
probably are in fact, much lower 
than they were last year, and the 
year before; and in the course of a 
year they may again rise. A party, 
too, might from design suffer his 
property to go untenanted, or in so 
negligent a condition as to render it 
an undesirable occupation, and there- 
by discourage applications to hire.” 
Richmond v. Richmond, 2 N. J. Eq. 
90, 92. 

26. Phelan v. Phelan, 12 Fla. 449. 
See also Heninger vy. Heninger, 90 
Masa Li Ae LS. SB LOS. Clare spect 
to alimony, the general rule is that 
the income of the husband, however 
derived or derivable, is the fund 
from which the allowance is made’’). 

27. Ensler v. Ensler, 72 Iowa 159, 
33 NW 384; Griffin v. Griffin, 173 Ky. 
636, 191 SW 458; Lawrence v. Law- 
rence, 3 Paige (N. Y.) 267; Prince v. 
Prince, 18° S. C.-HEq. 282 

28. Andreas v. Andreas, SS New. 
Eq. 130, 102 A 259. 

29. Andreas v. Andreas, 88 N. J. 
Eq. 130, 102 A 259. 

[a] Presumption that principal 
yields income.—In determining the 
allowance of alimony, the amount of 
the principal of defendant’s estate 
being stated by himself, it is just to 
assume that he makes that principal 
yield a reasonable income, unless he 
shows some sufficient reason why he 
does not and cannot. Forrest v. For: 
rest, 18 N. Y. Super. 672. 

80. Close v. Close, 25 N. J. Eq. 434 
[aff 27 N. J. Eq. 504]. But see infra 

699. 

: 81. Williams v. Williams, lL. R.°1 
P. & D. 370; Kelly v. Kelly, 1 Spinks 
412.. 

See supra § 588. 

383. U. S.—In re Lachemeyer, 14 
F. Cas. No. 7,966. 

Ala.—Johnson v. Johnson, 195 Ala. 
641, 71 S 415. 

Ark.—Shirey v. Shirey, 87 Ark. 175, 
112 SW 369. 

Cal.—Hidenmuller v. Hidenmuller, 
37 Cal. 364. 

Colo.—Fahey v. Fahey, 43 Colo. 354, 
96 P 251, 127 AmSR 118, 18 LRANS 
1147. 

Ga.—Ayers v. Ayers, 99 Ga. 325, 25 
SE 674; Culpepper v. Culpepper, 98 
Ga. 304, 25 SE 443; Carlton v. Carl- 
ton, 44 Ga. 216. 

Tll.— Elzas v. Elzas, 171 Ill, 632, 49 
NE! WaT: Hoote “vy. sBMoote, 922/111. 
425. 

Ind.—Gussman y. Gussman, 140 
Ind. 433, 39 NE 918; Hedrick v. Hed- 
rick, 128 Ind. 522, 26 NE 768; Glass- 
cock v. Glasscock, 94 Ind. 163; Stuts- 
man v. Stutsman, 30 Ind. A. 645, 66 
NE 908. 

Iowa.—Ensler v. Ensler, 
159, 33 NW 384. 

-.-[19 C. J.—17] 
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If the income is largely or exclusively 
derived from the husband’s personal labor, the 
amount allowed will be iess proportionately than if 
he was the owner of income producing property.27 
On the other hand the fact that the husband’s estate 
is largely land held for speculation, and no income 
is derived from it, should not defeat the justice of 
the case,?8 and the amount should be fixed as though 
such investment gave profits at a fair rate of inter- 


DIVORCE 


the precise fact 
divorced wife.®° 


[§ 590] (4) 


Income of previous year the basis. 
income must be estimated at the amount of the pre- 
vious year, and not by an average of years.*1 


[19 C.3.] 255 


income and enable him suitably to provide for his | 


The husband’s 


Earnings or Capacity to Earn. 


While there is some authority to the effect that only 
property is to be considered in granting permanent 
alimony,** the better rule is that “the court may take 
into consideration the husband’s earnings ** or his | 


capacity to earn money,** especially if he has no 


Ky.—Griffin v. Griffin, 154 Ky. 766, 
159 SW 597; Anderson y. Anderson, 
152 Ky. 773, 154. SW 1; White v. 
White, 152 Ky. 769, 154 SW 338; She- 
han v. Shehan, 152 Ky. 191, 153 SW 
243; McClintock v. McClintock, 147 
Ky. 409, 144 SW 68; Sebastian v. 
Rose, 1385 Ky. 197, 122 SW 120; Car- 
ter :vi Carter, 140 Ky. 228, 130 SW. 
1102; Thompson v. Thompson, 85 SW 
(30,27. Kyii 516; Hall v7 Hall, 77-Sw 
668, 25 KyL 1304; Snedager v. Kin- 
caid, 60 SW 522, 22 KyL 1347; Bris- 
tow v. Bristow, 51 SW 819, 21 KyL 
481; Canine v. Canine, 16 SW 367, 
13 KyL 124; Green v. Green, 12 SW 
Cab tale Keyan Talore 

La.—Gagneaux v. Desonier, 51 La. 
Ann. 1095, 25 S 946. 

Md.—Feigley v. Feigley, 7 Md. 537, 
61 AmD 375. 

Fans i hase v. Graves, 108 Mass. 

4. 

Minn.—Fitzpatrick v. Fitzpatrick, 
127 Minn, 96, 148 NW 1074. 

Ar aout v. Schmidt, 26 Mo. 
ov. 

Nebr.—Metcalf v. Metcalf, 73 Nebr. 
79, 102 NW 79; Zimmerman v. Zim- 
merman, 59 Nebr. 80, 80 NW 643; 
McKnight v. McKnight, 5 Nebr. 
(Unotf.) 260, 98 NW 62; McKee v. 
McKee, 2 Nebr. (Unoff.) 322, 96 NW 
489. 

N. J.—Holmes vy. Holmes, 29 N. J. 
Kq. 9. 

N. Y.—Stewart v. Stewart, 51 App. 
Diy. 629,77 65. NYS:]927:, Cowles. v. 
Cowles, 29 App. Div. 476, 51 NYS 
105% Horrest. v.cHorrest,, 21 N.Y. 
Super. 640 [aff 25 N. Y. 501]; Ran- 
dall v. Randall, 29 Misc. 423, 60 NYS 
718; Lawrence y. Lawrence, 3 Paige 
267, 

N. C.—Archbell v. Archbell, 158 
N. C. 408, 74 SE 327, AnnCas1913D 
261; Muse v. Muse, 84 N. C. 35. 

Pa—walter vy. Walter, 3 Kulp 39. 

R,. I.—Battey v. Battey, 1 R. I. 
212. 

S. C.—Prince y. Prince, 18 S. C. Eq. 


282. 
ASE eS BY, 


Ss. D.—Tuttle v. Tuttle, 
545, 128 NW 695. 

Tenn.—Bogegers v. Boggers, 6 Baxt. 
299. 


Utah.—Read v. Read, 28 Utah 297, 
yen SN WAS 

Va.—Bailey v. Bailey, 21 Gratt. 
(62 Va.) 438. 

Wash.—Cooper v. Cooper, 64 Wash. 
219,116, P 673% 

W. Va.—Henrie  v., {fat 
W. Va. 131,.76 SH 837. 

Wis.—Pauly v. Pauly, 69 Wis. 419, 
384 NW 512; Campbell v. Campbell, 37 
Wis. 206. 

Eng.—Brisco v. Brisco, 2 Hage. 
Cons. 199, 161 Reprint 714; Higgs v. 
Higgs, 3 Hage. Eccl. 472; Goodheim 
v. Goodheim, 30 L. J. P. & M. 162. 

[a] Particular circumstances con- 
trol.—If the labor of the husband is 
of a comparatively unprofitable char- 
acter, or he ‘is sickly, allowance 
should be made for these circum- 
stances. If on the other hand he 
is in good health and skillful, and is 
actually realizing considerable 
profits, the wife should not be re- 
fused a reasonable participation in 
them. Prince v. Prince, 18 S. C. Eq. 
282. ' 


Henrie, 


estate or other means,®*° and a mere disinclination to 
work does not affect the rule.*® 
Earnings from career of vice and criminality. It 


34 Ala.—Johnson y. Johnson, 195 
Ala. 641, 71 S 415. 

Cal.—Bidenmuller vy. Hidenmuller, 
87 Cal. 364. 

Ky.—Canine y. Canine, 16 SW 3867, 
13 KyL 124. 

N. J.—Holmes v. Holmes, 29 N. J. 
Hq. 9. 

N. Lereo ioe a v. Snyder, 98 Misc. 
431, 162 NYS 60 

See also ae supra note 33. 

35. U. S.—In re Lachemeyer, 14 F. 
Cas. No. 7,966. 

Ala.—Farrell v. Farrell, 196 Ala, 
LG yds OGL: 

Ark.—Shirey v. Shirey, 87 Ark. 175, 
112 SW 869. 

Cal.— Ex p. Spencer, 83 Cal. 460, 23 
P 395, 17 AmSR 266. 

Colo.—Fahey v. Fahey, 43 Colo. 
354, 360, 96 P 251, 127 AmSR 118, 18 
LRANS 1147 [quot Cyc]. 

Ga.—Johnson y. Johnson, 131 Ga. 
606, 62 SE 1044; Ayers v. Ayers, 99 
Ga, 325, 925 SH 674: Camppell™= v- 
Campbell, 90 Ga. 687, 16 SE 960. 
lll.—Hizas v. Hilzas, 171 Ill. 632, 
49 NE 717. 

Ind.—-Hedrick v. Hedrick, 128 Ind. 
522, 26 NE 768. 

Iowa.—Evans v. Evans, 159 Iowa 
338, 140 NW 801; Aitchison v. Aitchi- 
son, 99 Iowa 93, 68 NW 573. 

Ky.—Griffin v. Griffin, 173 Ky. 636, 
191 SW 458; Goff v. Goff, 166 Ky. 
715, 179 SW 826; White v. White, 152 
Ky. 769, 154 SW 33; Muir v. Muir, 133 
Ky. 125, 92 SW 314, 28 KyL 1355, 4 
LRANS 909; Canine v. Canine, 16 SW 
367, 13 KyL 124. 

La.—Dale v. Hauer, 109 La. 711, 
33 S 741; Gagneaux v. Desonier, 51 
La. Ann. 1095, 25 S 946. 

Md.—Feigley v. Feigley, 7 Md. 537, 
61 AmD 875. 

Minn.—Fitzpatrick v. Fitzpatrick, 
127 Minn. 96, 148 NW 1074; Haskell 
vormter rn 119 Minn. 484, 138 NW 
woe a ere ek v. Schmidt. 26 Mo. 

Nebr.—Small v. Small, 28 Nebr. 
8438, 45 NW 248. 

N. J.—Dietrick v. Dietrick, 88 N. J. 
Eq. 560, 103 A 242; Downing v. Down- 
ing, (Ch.) 54 A 542; Streitwolf v. 
Streitwolf, (Ch.) 47 A 14; Holmes v. 
Holmes, 29 N. J. Eq. 9. 

N. Y.—Lawrence v. Lawrence, 3 


Bae 267; Kirby v. Kirby, 1 Paige 
an C.—Muse v. Muse, 84 N. C. 


Pa.—Walter v. Walter, 3 Kulp 39. 

ae I.—Battey v. Battey, 1 R. I. 
al 

Ss. D—Tuttle v. Tuttle, 26 S. D. 
545, 128 NW 695. 
Sena: .—Boggers v. Boggers, 6 Baxt. 
“Utah.—Read v. Read, 28 Utah 297, 
%8 P 675. 

Va.—Bailey v. Bailey, 21 Gratt. (62 
Va.) 43. 

W. .\WVa.—Henrie v. fil 

Wash.—Cooper v. Cooper, 64 Wash. 


is Henrie, 
W. Va. 131, 76 SE 837. 
2197 AL Orr G3, 


Wis.—Minahan yv. Minahan, 145 
Wis. 514, 130 NW 476. 
36. Snyder v. Snyder, 98 Misc. 431, 


162 NYS 607 (the fact that the hus- 
band is without means and without 
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has been held that the court in awarding permanent 
alimony will not speculate upon a future income 
from a continuous and persistent career of vice and 
criminality, and adopt as a basis for its decree a 
division of the anticipated spoils of iniquity;°* but 


there is contrary authority.*® 
[§ 591] (5) 


tected.°9 


[§ 592] (6) Dependencies. 


sustenance or education.*® 


profitable employment will not pre- 
vent the allowance of suitable ali- 
mony where nothing but a disin- 
clination to work interferes with his 
ability to earn a reasonable liv- 


ing). 

37. King v. King, 79 Nebr. 852, 113 
NW 538. 

38. Bailey v. Bailey, 21 Gratt. (62 


Va.) 43 (faro dealer). 


29. Ill)—Blzas, v. EHlzas, 171 Iii. 
633, 49 NE 717. 

lowa.—Farley vy. Farley, 30 Iowa 
358. 

Mass.—Burrows View “Burple, se al07 
Mass. 428. 


Mich.—Donaldson v. Donaldson, 134 
Mich. 289, 96 NW 448. 

Tenn.—Chunn v. Chunn, 
13 

ta] If the husband has contracted 
to pay off a debt by annual install- 
ments, the amount of each install- 
ment may be deducted from his in- 
come. Patterson v. Patterson, 33 L. J. 
P. & M. 36. 

[b] Expenses of ordinary current 
repairs.—The husband may deduct 
from real property the expenses of 
ordinary current repairs, but not of 
extraordinary and permanent im- 
provements, which ought to be 
charged on the corpus of the income. 
Hayward v. Hayward, 28 L. J. P. & 
IW 

{c] Premium for insurance.—The 
general rule in estimating the hus- 
band’s income is, that he is not en- 
titled to deduct sums paid by way of 
premium to maintain a policy of in- 
surance on his life; but where a pol- 
icy was under settlement for the 
benefit of his wife and children after 
his death, and the premium was de- 
ducted and paid over to the officer 
by his employers, the court allowed 
him to deduct the amount of such 
premium in estimating his income. 
Horsteriw: MPorster; 31) i. Jo P.i& M. 
135% felt Harris v, Harris; 1 -Hage. 
Eecl, 351, as conclusive that it was 
the invariable rule of the ecclesias- 
tical courts not to allow deductions 
for premiums upon life insurance]. 

{d] Income tax in England.— 
When an allotment of permanent ali- 
mony has been made to the wife upon 
a calculation of the husband’s in- 
come, in which calculation the in- 
come and property tax has been de- 
ducted, the husband is not allowed, 
under the Income Tax Act (5 &*6 
Vict. c 35 §§ 102, 103), to deduct 
the tax from his payments of ali- 
mony to the wife. Frankfort v. 
Frankfort, 4 Notes of Cas. 280. 

{e] Husband obliged to live in 
more expensive place.—In allotting 
permanent alimony the court will 
take into consideration the circum- 
stance that the husband is obliged, 
in order to earn his income, to live in 
a more expensive place than his wife, 
and when that is the case, will not al- 
low her the usual proportion of such 


1 Meigs 


income. Louis v. Louis, L. R.1P. & 
D. 230. 

40. Ala.—Turner v. Turner, 44 
Ala. 4387; Jeter v. Jeter, 36 Ala: 


Obligations. The 
debts of the husband should be considered, and de- 
ductions made from his income or property there- 
for, so that the rights of his creditors may be pro- 


The court should 
consider whether or not there are children or other 
relatives of the husband who have claims on him for 
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[§ 593] (7) 


[§ 594] (8) 


obligations or 


[§§ 590-595 


Age and Health. When the amount 


of alimony depends upon the personal exertions of 
the husband,*+ his age and general health are of 
course important factors, *? 


Misconduct. Since alimony may 


be awarded by way of compensation to a wite,# or 
given to her for the support to which she was en- 
titled by the marriage and which she has been 
compelled to forego,** the conduct of the husband 
is a proper subject of inquiry in reaching a deter- 
mination as to the amount to be allowed,*® such 
as his eruelty.*® 
upon the wife by the husband, the more liberal 
should be the award.** 


The greater the wrongs inflicted 


[§ 595] d. Circumstances Affecting Wife—(1) 


391, 

Ga.—Hawes v. Hawes, 66 Ga. 142; 
McGee v. McGee, 10 Ga. 477. 

Ill.— Plaster v. Plaster, 53 Ill. 445, 

Iowa.—Sesterhen v. Sesterhen, 60 
Iowa 3801, 14 NW 333. 

Mass.—Brown y. Brown, 222 Mass. 
415, 111 NE 42. 

Mich.—Campbell y. Campbell, 149 
eae 147, 112 NW 481, 119 AmSR 

N. H.—Dow v. Dow, 38 N. H. 188. 

N. Y.—Pecktford v. Peckford, 1 
Paige 274; Lawrence vy. Lawrence, 3 
Paige 267. 

Pa.—Bloom v. i geuD 8 Pa. Dist. 
563, 22 Pa. Co. 433 

Wash. —King v. * Miller, 10 Wash. 
274, 38 P 1020. 

Wis.—Thomas v. Thomas, 41 Wis. 
229; Uecker v. Thiedt, 133 Wis. 148, 
113 NW 447. 

[a] Thus where the husband has 
remarried, the rights of the second 
wife and the children of such mar- 
riage should be considered. Brown 
v. Brown, 222 Mass. 415, 111 NE 42; 
Toncray v. Toncray, 123 Tenn. 476, 
131 SW 977, 34 LRANS 1106, Ann 
Cas1912C 284 (a decree awarding 
alimony to the first wife should not 
absorb his entire estate; but the 
court must consider the rights of the 
second wife shown to be a worthy 
woman and the child of the second 
marriage, and a decree absorbing the 
husband’s entire estate will be re- 
duced so that the alimony and attor- 
ney’s fees allowed will take about 
half of the estate). 

41. See supra § 590. 

42. Driver v. Driver, (Ind.) 52 NE 
401; Hedrick v. Hedrick, 128 Ind. 522, 
26 NE 768; Muir v. Muir, 133 Ky. 125, 
92 SW 314, 28 KyL 1355, 4 LRANS 
909; Canine v. Canine, 16 SW 367, 13 
; Prince v. Prince, 18 S. C. 


Ex p. Spencer, 83 Cal. 460, 23 
P 395, 17 AmSR 266. See supra §§ 
494, 495. 

44. Stearns v. Stearns, 66 Vt. 187, 
28 A 875, 44 AmSR 836; Noyes v. 
Hubbard, 64 Vt. 302, 23 A 727, 33 
AmSR 928, 15 LRA 394; Andrew v. 
Andrew, 62 Vt. 495, 20 A 817; Foster 
v. Foster, 56 Vt. 540. See supra §§ 
494, 495. 

45. Ala.—Jones vy. Jones, 95 Ala. 
443, 11 S 11, 18 LRA 95; Edwards v. 
Edwards, 84 Ala. 361, 3 S 896. 

1ll—Mussing v. Mussing, 104 Ill. 
126; Becker v. Becker, 79 Ill. 532; 
Bergen v. Bergen, 22 Ill. 187; Stew- 
artson vy. Stewartson, 15 Ill. 145; 
Harding v. Harding, 79 Ill. A. 590 


{mod on other grounds 180 Ill. 481, 
54 NE 587]. 
Ind.—Gussman v. Gussman, 140 


Ind. 433, 39 NE 918; Metzler v. Metz- 
ler, 99 Ind. 384; Graft v. Graft, 76 
Ind. 136; Ifert v. Ifert, 29 Ind. 473; 
Stutsman v. Stutsman, 30 Ind. A. 645, 
66 NE 908. 
gece v. Farley, 

Kan,—Raper v. Raper, 58 Kan. 590, 
50 P 502. 

Ky.—Donnelly v. Donnelly, 78 SW 


30 Iowa 


a 25 KyL 1543. 
Y.—Burr v. Burr, 7 Hill 207. 

ie eee v. Dayton, 28 Wis. 
367; Helden v. Helden, 7 Wis. 296. 

Eng.—Avila y. Avila, 31 L. J. P. & 
M. 176; Morris v. Morris, Cle gb Buc les 
& M. "33; Cooke v. Cooke, 2 Phillim. 
40, 161 Reprint 1072. 

Ont.—Severn v. Severn, 7 Grant Ch. 
CUSCS) 209: 

See also supra §§ 566-569. 

Misconduct of wife see infra §604. 

46. Pauly v. Pauly, 69 Wis. 419,: 
34 NW 512. See Burr v. Burr, 7 Hill 
(N. Y.) 207, 211, 218 (where Nelson, 
C. J., said: ‘Where the delinquency 
of the husband has been established, 
and the wife is the injured party, 
driven by his cruelty from the com- 


fort of domestic enjoyments, she 
should be liberally supported”; and 
where Senator Strong said: “where 


the husband’s income is unusually 
large, and the ill treatment which 
produced the separation, has been 
extremely inhuman, and continued for 
a long period, the clear dictates of 
justice, and a proper regard for the 
protection of public morals, require 
that the atrocity of the case should 
be taken into consideration, so that it’ 
should be distinguished from those 
where faults are more venial or have 
been, of shorter duration’’). 

[a] Physical and mental suffer- 
ing.—‘‘The respondent was compelled 
to fly from his cruelty and tyranny 
to saye herself and her child from 
injury, and she certainly ought to 
have the most liberal provision made 
for her support in the future, com- 
patible with his ability to pay it or 
earn it. Alimony in such a case is in 
the nature of damages or compensa- 
tion for the injury, and for the 
abused wife’s physical and mental 
sufferings, and for the loss of what 
ought to be a good husband’s so- 
ciety; and she ought to be made as 
well off pecuniarily, away from him, 
as could reasonably have been ex- 
pected with him.* Pauly vy. Pauly, 
69 Wis. 419, 423, 34 NW 512. 

47, Cal.—-Ex p. Spencer, 83 Cal. 
460, 23 P 395; 17 AmSR 266. 

Ill.—Mussing v. Mussing, 104 Ill. 
126; Bergen vy. Bergen, 22 Ill. 187. 

Ind.—Gussman v. Gussman, 140 
Ind. 433, 39 NE 918. 

Ky.—Johnston v, Johnston, 180 Ky. 
439, 202 SW 869; Thompson  v. 
Thompson, 85 SW 730, 27 Kyl 516; 
Davis v. Davis, 86 Ky. 32, 4 SW 822, 
gor 300; Pence v. Pence, 6 B. Mon. 


Minn.—Glaser v. Kaiser, 103 Minn. 
241, 244, 114 NW 762 [cit Cyc]. 

N. Y.—Burr v. Burr, 7 Hill 207; 
Hammond vy. Hammond, Clarke 151: 
Turrel v. Turrel, 2 Johns. Ch. 391. 

Okl.—Hildebrand v. Hildebrand, 41 
OK. 806, 137-P 711. 

eee -_Lishey v. Lishey, 2 Tenn. 

Vt.—Stearns vy. Saal 66 Vt. 187, 
28 A 875, 44 AmSR 836. 

Va.—Owens v. Owens, 96 Va. 191, 
31. SH 72. 

Wis.—Pauly v. Pauly, 69 Wis. 419, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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§§ 595-600] 


In General. Besides the circumstances that may af- 
fect both parties #* or the husband only,?® there are 
also certain circumstances affecting the wife that 
may be considered by the court in granting or refus- 


ing permanent alimony.°° 
[§ 596] (2) Actual Needs. 


[§ 597] 


[§ 598] 


34 NW 512. 

Eng.—Mytton v. Mytton, 3 Hagg. 
Eecl. 657, 5 EngEccl 249; Durant v. 
Durant, il Hagg. HMecl. 528, 3 EngEccl 
231; Rees v. Rees, 3 Phillim. 387, 161 
Reprint 1361, 1 HngHccl 418; Smith 
v. Smith, 2 Phillim. 235, 161 Reprint 
1130, 1 EngEccl 244; Otway v. Ot- 
way, 2 Phillim. 109, 161 Reprint 1092, 
1 EngEccl 200; Cooke v. Cooke, 2 
Phillim. 40, 161 Reprint 1072, 1 Eng 
Eccl 178. 

[a] In Minnesota a wife who ob- 
tains a divorce from her husband be- 
cause of his imprisonment or his 
adultery may be awarded as alimony 
the same interests in his lands as she 
would be entitled to if he was dead. 
Glaser vy. Kaiser, 103 Minn. 241, 114 
NW 762. 


48. See supra §§ 587-594. 

49. See supra §§ 619-631. 

50. See infra §§ 596-604. 

51. Richmond v. Richmond, 2 N. J. 
Eq. 90, 93 (it would not do ‘to be 


guided by the actual wants of the 
complainant. They may exceed the 
amount which the claims of equal 
justice to both the parties may war- 
rant, and in fact might work an in- 
jury to the true interests of the whole 
family, by consuming the estate, and 
breaking down all incentives to ex- 
ertion on the part of the defendant’’). 

52. See supra §§ 588-594. 

53. Ark.—Shirey v. Shirey, 87 Ark. 
175, 112 SW 369. 

Ind.—Huffman v. Huffman, 53 Ind. 
A. 201, 101 NE 400; Stutsman v. 
Stutsman, 30 Ind. A. 645, 66 NE 908. 

Ky.—Barlow v. Barlow, 90 SW 216, 


28 yh 664. 
: are suave v. Burns, 112 La. 854, 
GaSe % 


Nie eee v. Heaton, 186 Mich. 
37, 152 NW 938; Kraft v. Kraft, 160 
Mich. 654, 125 NW 693. 

Oh.—Knestrick vy. Knestrick, 20 Oh. 
oy Gta Ne cSan5 70; | S4niOn ws Cirin Ce. 
19 


Okl.—Hildebrand v. Hildebrand, 41 
Oxl. 306, 137 P 711. 


D.—-Tuttle v. Tuttle, 26 S. D. 
545, 128 NW 695. 
54. Ky.—Anderson vy. Anderson, 


152 Ky. 778, 154 SW 1. 

Mass.—Brown v. Brown, 222 Mass. 
415, 111 NE 42. 

Nebr.—McKnight v. McKnight, 5 
Nebr. (Unoff) 260, 98 NW 62. 

N. Y.—Forrest v. Forrest, 21 N. Y. 
Super. 640 [aff 25 N. Y. 5051. 
- Oh.—Knestrick v. Knestrick, 20 Oh. 


Gir, CtiaN.wS., 500, \s4iOh., Cir.) Ct. 
195. 
55. Mathewson v. Mathewson, 81 


Vt. 173, 69 A 646, 18 LRANS 300. 

56. Wiggin v. Buzzell, 58 N. H. 
329. 

[a] Reason for rule.—In deter- 
mining the amount of alimony the 
courts have acted on the supposition 


While it has been 
held that the actual wants of the wife are not the 
proper test,°! ordinarily, after the husband’s ability 
has been determined,®? the necessities of the wife 
should be considered in determining her right to 
permanent alimony,°’ and in ascertaining what is a 
suitable provision to be made for her.** 

(3) Obligations. Obligations of the 
wife for which the husband is in no way responsible 
and not bound to pay will not be considered in de- 
termining the amount of alimony to be awarded.®® 
(4) Loss of Rights in Husband’s Prop- 
erty. The amount of alimony to be allowed the wife 
may be determined upon considerations of her loss 
of rights in the husband’s property by virtue of the 


DIVORCE 


divoree.°® 


[§ 599] (5) 


Oiteos 


[§ 600] (6) 


that a divorce ipso facto bars dower. 

Gleason v. Emerson, 51 N. H. 405. 
57. Spute v. Spute, 74 Wash. 665, 

134 P°175. 

WE et Ala.—Lovett v. Lovett, 11 Ala. 
Del.—Jeans v. Jeans, 2 Del. 142. 
Ga.—McGee v. McGee, 10 Ga. 477. 
Ill—Champion v. Myers, 207 Ill. 

308, 69 NE 815; Robbins v. Robbins, 

101 Ill. 416; Ressor v. Ressor, 82 Ill. 

442; Dinet v. Figenmann, 80 Ill. 274; 

Von Glahn y. Von Glahn, 46 Ill. 143. 
Ind.—Hedrick v. Hedrick, 128 Ind. 

522, 25 NE 768; Musselman v. Mus- 

selman, 44 Ind. 106; Bush v. Bush, 

37 Ind. 164; Conner v. Conner, 29 


Ind. 48. 

4 116 Iowa 
665, 88 NW 937; Sesterhen v. Sester- 
hen, 60 Iowa 3801, 14 NW 333; Vey v. 
Vey, 150 Iowa 166, 129 NW 801. 

Kan.—Galutia v. Galutia, 72 Kan. 
L082: Ra46L. ‘ 

Ky.—Lacey v. Lacey, 95 Ky. 110, 
23 SW 6738,.15 KyL 439; Kefauver 
v. Kefauver, 57 SW 467, 22 KyL 386; 
Young v. Young, 15 SW 780, 12 Kyl 
886; Coffman v. Coffman, 13 KyL 204; 
Barrett v. Barrett, 6 KyL 288. 

Mich.—Stanton v. Stanton, 197 
Mich. 161, 163 NW 873; Donaldson v. 
Donaldson, 134 Mich. 289, 96 NW 448; 
Berryman y. Berryman, 59 Mich. 605, 
26 SW 789; Cummings v. Cummings, 
50 Mich. 305, 15 NW 485; Harrison v. 
Harrison, 49 Mich. 240, 13 NW 581. 

Mo.—Gercke v. Gercke, 100 Mo. 237, 
13 SW 400. 

Nebr.—Metcalf v. Metcalf, 73 Nebr. 
79, 102 NW 79; Zimmerman v. Zim- 
merman, 59 Nebr. 80, 80 NW 643; 
Mulde v. Wilde, 37 Nebr. 891, 56 NW 
724, 

N. J.—Mayer v. Mayer, (Ch.) 49 A 
1078; Holmes v. Holmes, 29 N. J. Eq. 
9 z 


N. -Y¥.—Burr v. Burr, 7 Hill 207; 
Wright v. Wright, 1 Edw. 62 

Va.—Owens vy. Owens, 96 ‘Va. 191, 
31 SE 72. 

Wis.—Cole v. Cole, 27 Wis. 531. 

Eng.—Street v. Street, 2 Add. Eccl. 
1; Smith v. Smith, 2 Phillim. 235, 161 
Reprint 1130; Cooke v. Cooke, 1 
Phillim. 40, 161 Reprint 1072. 

[a] Reason for rule.— “Where, 
under the law in force when the mar- 
riage in this case occurred, the wife 
had money which became the prop- 
erty of the husband by marriage, and 
a divorce followed, it was but equita- 
ble and just that she should have 
all or a portion of it restored to her, 
So, where the husband converted her 
means into real estate, and took the 
conveyance to himself, it is emi- 
nently just that all, or at least a 
portion, of such real ‘estate be trans- 
ferred to her, or at least the amount 
of money invested in it. So, where 
a wife, from her industry, economy, 


[1 9@ndel aco 


Contribution to Husband’s Prop- 


erty. While alimony may be allowed notwithstand- 
ing all of the husband’s property was owned by him 
at the time of marriage,®*? where the wife has con- 
tributed with her husband to the accumulation of 
the property, or has contributed thereto from her 
separate property or by her labor, she should be al- 
lowed a larger proportion than otherwise,°* and in 
such a case an award of one third >®.or even one 
half ®° of its value to the wife has been sustained, 
and this without reference to the wife’s ability to 
earn money,®! although, if the property so acquired 
is not sufficient for the support of both, alimony 
ought not to be so large as to relieve the wife from 
all necessity for doing anything for her own sup- 


Separate Property or Estate. The 


fact that the wife has a separate estate producing an 
income,’ or receives earnings from her own labor 


and business capacity, contributes 
largely to the accumulation of a for- 
tune, every principle of justice de- 
mands that she have at least a por- 
tion of her accumulations. In such 
a case, it would be positively wrong 
to turn her off, where the husband is 
in the wrong, with what would mere- 
ly pay her board and simply clothe 
her respectably.” Dinet v. BREA 
mann, 80 Ill. 274, 276. 

[b] In Tennessee a statute pro- 
vides that in decreeing to a wife 
part of the husband’s real and per- 
sonal estate the court may have ref- 
erence to the property which the hus- 
band received by his wife at the time 
of the marriage, or afterward. 
Payne v. Payne, 4 Humphr. 500, 40 
AmD 660. See Stillman vy. Stillman, 
7 Baxt. 169, 183 (“The amount to be 
allowed for alimony is a matter for 
the discretion of the Chancellor, in 
view of the particular circumstances 
of each case. Of course, no fixed rule 
can be laid down by which every case 
is to be governed. The fact that the 
wife had been the owner of a large 
portion of the property out of which 
alimony is to be allowed, always con- 
stitutes a ground for making the al- 
lowance liberal, and under some cir- 
cumstances of special fault on the 
part of the husband, and peculiar 

merit on the part of the wife, will 
justify the giving to her the entire 
estate that came by her. In general, 
however, it is not usual to allow the 
wife more than one-half of the hus- 
band’s estate, after making proper 
deduction for his indebtedness exist- 
ing before the divorce; but, as before 
remarked, each case must be govy- 
erned by its own circumstances”). 

Division of property as affected by 
wife’s contributing to husband’s 
estate see infra § 770 et seq. 

59. Burns vy. Burns, 173 Ky. 105, 
190 SW 683; Nathan y. Nathan, 
(Nebr.) 165 NW 955; Hartshorn v. 
Hartshorn, (Okl.) 168 P 822. See also 
infra § 611 et seq. 

60. Ressor v. Ressor, 82 Ill. 442; 
Gercke v. Gercke, 100 Mo. 237, 13 SW 
400; Pierce v. Pierce, 96° Nebr. 511, 
148 NW 151. See also infra § 611 


et seq. 

61. Ressor v. Ressor, 82 Tll. 442. 

62. Brown v. Brown, 22 Mich. 242. 
See also infra § 602. 

63. Fla.—Chaires vy. Chaires, 10 
Fla. 308. 

Ga.— s v. He ‘S. fj 25 
Pinckard v. Pinckard, 22 Ga. 31, 68 
AmD 481. 


Tll—Harding v. Harding, 79 Ill. A. 
590 [mod on other grounds 180 Ill. 
481, 54 NE 587]. 

Ind.—Morse v. Morse, 25 Ind. 156; 
Rourke vy. Rourke, 8 Ind. 427; Stuts- 
man v. Stutsman, 30 Ind. A. 645, 66 
NE 908; Fredericks v. Sault, 19 Ind. 
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or from a business in which she is engaged,°* should 
be considered, but only for the purpose of deter- 
mining what would be a fair allowance to her out of 
The decree granting ali- 
mony cannot affect her title to such property.®® Al- 
though there is some authority to the contrary under 
the operation of some statutes,®’ it is generally held 
that permanent alimony should not be granted if the 
wife has a separate estate sufficient for her sup- 
So too, although there is some authority to 
the contrary,®® it has been held that a wife is not 


the husband’s property.® 


port.°® 
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of his own.7 


entitled to alimony if she has lived apart from her 


A. 604, 49 NE 909. 

Ky.—Turner v. Turner, 23 KyL 
370, 62 SW 1022. 

Mich.—Sullivan y. Sullivan, 170 
Mich. 557, 186 NW 482; Campbell v. 
Campbell, 149 Mich. 147, 112 NW 481, 
119 AmSR 660. 

Mo.—Blair v. Blair, 131 Mo. A. 571, 
110 SW 652. 


Nebr.—Walton v. Walton, 57 Nebr. 
102, 77 NW 392; Heist v. Heist, 48 
Nebr. 794, 67 NW 790; Small v. Small, 
28 Nebr. 843, 45 NW 248. 

N. J.—Dietrick v. Dietrick, 88 N. J. 
Eq. 560, 103 A 242. 

Tex.—Wright v. Wright, 6 Tex. 29. 

Utah.—Read vy. Read, 28 Utah 297, 
18 P 675. 

Eng.—Powell v. Powell, L. R. 3 P. 
55, 186. 

{a] The wife’s condition in life is 
considered in fixing the amount of 
maintenance. Anderson v, Anderson, 


Tawar eae bo 630) o% RB si wd 
Am&§R 17. 5! 
{b] Pension granted wife.—In es- 


timating the amount of alimony to be 
allowea to a wife after a separation 
on the ground of cruelty, the hus- 
band is not entitled to a deduction 
out of what would otherwise be pay- 
able by him out of his income, in 
respect of money left by wills since 
the marriage to his wife’s separate 
use, nor in respect of his wife’s sal- 
ary as a lady-in-waiting to the queen; 
but he is entitled to such a deduction 
in respect of a pension from _ the 
crown granted to his wife. West- 
meath v. Westmeath, 3 Knapp 42, 12 
Reprint 563. 

{c] Reversionary interest of wife. 
—Where the husband’s income was 
professional, and the wife was enti- 
tled to a sum of money in reversion, 
which was imminent, the court re- 
fused to make any order for alimony, 
and also to consider the conduct of 
the parties. Rawlins v. Rawlins, 34 
1 7p, PAUP aurea Pa aa WC 

{d] Voluntary allowance by third 
person to wife.— (1) In making an 
order for’ maintenance under the 
Summary Jurisdiction (Married 
Women) Act of 1895 it is the duty of 
the justices, in computing the amount 
of such allowance, to inquire into the 
joint means of both huskand and 
wife, and for the purposes of such 
inquiry they ought to take into ac- 
count a voluntary allowance paid to 
the wife by a person other than her 
husband. Nott v. Nott, [1901] P. 241. 
(2) The father of the respond- 
ent on her marriage undertook, in a 
letter to the husband, to make her 
an allowance of £100 per annum dur- 
ing his life. Such allowance had 
been paid for some years in one Sum 
in a particular month of the year. 
The court refused to grant to the 
wife alimony out of her husband’s 
income, which did not much exceed 
her allowance, the month in which it 
might be expected that the allowance 


would be paid not having arrived. 
Baton v. Eaton; I. R. 2. P. & D,; 52. 

Galt reves Elita oye O28 See 
also infra § 603. 


65. Frederick v. Sault, 19 Ind. A. 
604, 49 NE 909; McAllister v. McAl]- 
lister, 1 Ky...Op. 533; Blair v. Blair, 
132 Mo. A. 571,110, SW_ 652... See 
Renniman vy. Renniman, 3 Kulp (Pa.) | 


3841 (the separate earnings of the 
wife and the husband’s indebtedness 
are both factors to be taken into con- 
sideration, but neither fact can be 
set up to relieve the husband of his 
entire obligation, so long as he is in 
the undisturbed enjoyment of his 
estate and in receipt of an income 
therefrom). 

“It is then the duty of the court, 
upon decreeing a divorce of the wife 
from the bond of matrimony, to as- 
certain what are the annual profits of 
her estate, and what will be required 
for her maintenance in a style suit- 
able to her condition in life; and if 
her profits are insufficient for the 
purpose, then the husband should be 
made to supply the whole deficiency 
or such part thereof as in view of 
the value of his estate should be 
equitable, and if by reason of the in- 
sufficiency of the kusband’s estate 
it would be inequitable to supply the 
whole deficiency, then the allowances 
should be graduated according to the 
means of the husband and his ability 
to pay.” McdAllister’v, McAllister, 1 
Ky. Op. 383,' 334. 

[a] Wife’s income should be added 
to the husband’s, and after deter- 
mination of a proper allowance from 
the aggregate, and deduction of her 
income, the remainder should be the 
amount awarded. Andreas v. An- 
dreas, 88 N. J. Eq. 130, 102 A 259. 

66. Iredericks v. Sault, 19 Ind. A. 
604, 49 NH 909, 911 (‘It is well set- 
tled that a decree for alimony is an 
adjustment of the property rights be- 
tween the parties; and, in determin- 
ing the question of alimony, it is 
proper for the court to take into con- 
sideration the wife’s separate prop- 
erty. But this is done only for the 
purpose of determining what would 


be a fair allowance to the wife 
out of the husband’s property. 
The wife’s separate property is 
not affected by the decree. Ali- 


mony comes out of the husband’s 
property only. What the wife owned 
before the divorce proceedings is still 
hers so far as the divorce is con- 
cerned, and, while it is proper for 
the court to take her property into 
consideration, yet the decree can in 
no way affect it’). 

67. See statutory provisions. 

[a] In Missouri (1) a wife who 
prevails in a divorce action is entitled 
to permanent alimony as a matter of 
course regardless of the value of her 
separate estate. Stark v. Stark, 115 
Mo. A. 436, 91 SW 413. (2) “The 
statute contemplates and the cited 
cases so construe it that where the 
wife secures a decree of divorce, she 
is entitled to a judgment for ali- 
mony, regardless of the value of her 
individual property, or of the willing- 
ness of her kin and friends to come 
to her aid. This liability of the hus- 
band arises out of his legal obliga- 
tion to support her, and could not 
be destroyed or lessened by his own 


culpable conduct which gave her 
ground for divorce.” Griffith v.’Grif- 
fith, (Mo. A.) 180 SW 411, 412. 


68. Ky.—Cottrell v. 74 
SW -227, 24 Ky. 2417. 

Mich.—Thompson v. Thompson, 79 
Mich. 124, 44 NW 424, 

N. J.—Marker v. Marker, 11 N. J. 


Cottrell, 


YM > 


-T§ 600 


husband for a number of years during which she 
has supported herself,’° if the husband has no estate 


When husband has already provided. for wife. 
Alimony has been denied to the wife where she had 
already received from the husband a reasonable 
share of his estate, or a sum not disproportionate to 
the amount of alimony which might otherwise have 
been allowed her,’? although the rule is not inflex- 
ible;7* and the fact that the wife has property does 
not debar her from obtaining alimony where the 


Eq. 256. : 

Oh.—De Witt v. De Witt, 67 Oh. St. 
340, 66 NE 136. 

Tex.—Wright v. Wright, 6 Tex. 29. 

[a] “Sufficient estate of her own 
... [as used in the Kentucky stat- 
ute means] that unless the wife has 
an estate of her own the profits of 
which are sufficient for her comforta- 
ble maintenance, that an allowance 
shall be made out of the estate of her 
husband to supply the deficiency, or 
such an allowance in view of the 
value of the huskand’s estate as shall 
be deemed equitable.” McAllister v. 
McAllister, 1 Ky. Op. 3338, 334. 

{b] In Kentucky the rule was ap- 
plied where a husband was granted a 
divorce for the wife’s fault, and it 
appeared that, on the settlement of a 
prior action for divorce brought by 
her, land was conveyed to her whieh 
she still owned, and that the husband 
was in feeble health and nearing old 
age and owned but little property. 
Cottrell v. Cottrell; 74 SW 227;) 24 
KyL 2417. 

69. Nipper v. Nipper, 133 Ga. 216, 
65 SE 405 (the fact that the wife 
was earning an amount sufficient to 
maintain her would -not of itself be 
sufficient to relieve the husband of 
his legal obligation to support her, 
or be a sufficient answer to a rule 
nisi to show cause why he should not 
be attached for contempt for failing 
to comply with an order previously 
granted awarding temporary alimony 
and counsel fees against him in fa- 
vor of his wife). 

70. Abele v. Abele, 62 N. J. Eq. 
644, 50 A 686; and cases infra note 
71. See also infra § 603. 

71. Bean v. Bean, 164 Ky. 810, 176 
SW 181; Garrett,v. Garrett, 44 SW 
112, 19 KyL 1674; Feigley v. Feigley, 


7 Md. 5387, 61 AmD 375; Sheafe v. 
Sheafe, 36 N. H. 155. 
72. Corey v. Corey, 81 Ind. 469; 


Stevens v. Stevens, 49 Mich. 504, 13 
NW 8385; Harrison v. Harrison, 49 
Mich. 240, 13 NW 581; McKnight v. 
McKnight, 5 Nebr. (Unoff.) 260, 98 
NW 62. 

[a] Conveyance to wife. — (i) 
Where a husband has already con- 
veyed to the wife a fair share of his 
property permanent alimony should 
not be decreed her upon obtaining a 
divorce for his misconduct. Stevens 
v. Stevens, 49 Mich. 504, 13 NW 835; 
Harrison v. Harrison, 49 Mich. 240, 
18 NW 581. (2) Property and pro- 
ceeds of property transferred from 
husband to wife to compensate her 
for the very wrong for which the di- 
vorce was granted must be consid- 
ered. Ferguson v. Ferguson, 147 
Mich. 6738, 111 NW 175. 

73. McKnight Vv. McKnight, 5 
Nebr. (Unoff.) 260, 98 NW 62 (hold- 
ing that, where a husband abandoned 
his wife and two minor children, hav- 
ing first deeded to his wife half of 
his property, and in a subsequent 
suit it appeared that the wife, who 
was in poor health, was in need, and 
that the husband, in addition to a 
sufficient income, had made an ar- 
rangement with the property retained 
by him in the settlement by which 
he received his support for life, a 
further provision for the wife should 
be made out of the husband’s estate). 


~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 600-605] 


amount is not sufficient for her needs.74 

[§ 601] (7) Dependencies. The fact that the 
wife is awarded the custody of the children may be 
taken into consideration in determining the amount 
to be allowed, although an allowance will not be 
made for the support of a child which the husband 
is at the time actually supporting and which he has 
never refused to support,’® and a probability of an 
after-born child does not justify a court in granting 


permanent alimony to a wife out of the husband’s. 


separate property.’’ <A provision for the support of 
the children, however, is usually awarded separate- 
ly,’® although an amount which has been improperly 
awarded as alimony may be upheld as a proper pro- 
vision for the maintenance of a child whose custody 
was awarded to the wife.”® 

[§ 602] (8) Age and Health. The age and 
physical condition of the wife, including her life ex- 
pectaney, should be considered,®° and if from age 
and infirmity she is incapable of contributing to her 
own support, she should be provided for more lib- 
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erally than if'she were young and vigorous.*+ 

[§ 603] (9) Earnings or Capacity to Harn. 
Where the parties have been accustomed to rely upon 
their joint labor for their support, the allowance 
ought not to be so large as to relieve the wife from 
the necessity of doing anything for her own sup- 
port,®? although the rule may not be applied when 
the wife is too old to perform hard work.*®? 

[§ 604] (10) Misconduct. In those jurisdic- 
tions where the wife may be allowed permanent ali- 
mony, notwithstanding she was in fault or was not 
successful in the divorce suit,®* it has been held that, 
where the wife has contributed to the cause of sep- 
aration or divorcee, the court may make an allow- 
ance of a less sum than otherwise.®> But her acts 
prior to the marriage have no bearing on the amount 
of alimony to be awarded.*® 

[§ 605] 8. Mode of Allowance—a. In General. 
Whether permanent alimony may be allowed in 
money,®’ or in property other than money,®* may 
depend upon the circumstances or the construction 


74 Austin v. Austin, 42 Colo. 130, 
135, 94 P 309 (“The tenth assignment 
is based upon the refusal of the court 
to dismiss plaintiff’s petition for sep- 
arate maintenance. ... The plaintiff, 
at the time she instituted the suit, 
has in her possession the sum of five 
hundred and twenty dollars. The de- 
fendant says beeause she was pos- 
sessed of this sum she was not en- 
titled to maintain her suit for sep- 
arate maintenance, and we shall as- 
sume that the defendant moved to 
dismiss upon this ground. We know 
of no authority which declares that 
the wife must be wholly without 
means before she is qualified to bring 
suit against her husband. The court 
undoubtedly took into consideration, 
when he awarded: the very modest 
sum of twenty-five dollars a month 
to the plaintiff for her support, that 
she was possessed of this sum, and 
we must presume that. the court 
found that the amount the wife was 
possessed of was not sufficient to 
meet her necessary demands and 
that the amount awarded, together 
with what she possessed, would sup- 
ply her needs’). 

75. Ark.—Meffert v. Meffert, 118 
Ark. 582, 177 SW 1. 

Cal.—Nave v. Nave, 35 Cal. A. 27, 
169 P 253. 

Ind.—Gussman v. Gussman,, 140 
Ind. 433, 39 NH O18; Hedrick v, Hed- 
rick, 128 Ind. 522, 26 NE 768; Mercer 
Vv. Mercer, 114 Ind. 558, 17 NE 182 
Jonas v. Jonas, 73 Ind. 601; Husband 
v. Husband, 67 Ind. 5838, 33 "AmB 107. 


443; Aitchison v. Aitchison, 99 Iowa 
93; "68 NW 573. 

Ky.—Goff v. Goff, 166 Ky. 715, 179 
SW 826; McClintock v. McClintock, 
147 Ky. 409, 144 SW 68; Sebastian v. 
Rose, 135 Ky. 197, 122 SW 120. 

La.—Hanagriffe v. Hanagriffe, 122 
La. 1012, 48 S 438. 

Mo.—Lemp v. Lemp, 249 Mo. 295, 
155 SW 1057, AnnCas1914D 307; Grif- 
fith Vv. Griffith, (A.) 190 SW 1021; 
Smith v. Smith, 192 Mo. A. 99, 180 
SW 568; McCloskey v. McCloskey, 68 
Mo. A. 199. 

N. J.—Andreas v. Andreas, 88 N. J. 
Hq.+130, 102 A. 259. 

Okl.—Ahrens v. Ahrens, 169 -P 
486; erate Wie Hildebrand, 41 
Okl. 306, 137 P 

Ss: D.—Tutile - ‘Tuttle 26 S. D. 545, 
128 NW 695. 

Va.—Heninger v. Heninger, 90 Va. 
Bae 1S) SH. 193. 

Wash.—Claiborne y. Claiborne, 47 
Wash. 200, 91 P 763. 

Wis.—Swanson vy. Swanson, 161 
Wis. 5, 152 NW 452; McCaughey v. 
McCaughey, 160 Wis. 287, 151 NW 
812; Thomas vy. Thomas, 41 Wis. 229. 

Eing.—Todd We ROG 42 Lav dade. 
M. 

B “6Mellor v. Mellor, 16 B. C. 1. 


{a] If the husband is relieved 
from the obligation of supporting his 
children by reason of their custody 
being given to the wife, the court 
may increase the permanent alimony 
already given to the wife. Halligan 
v. Halligan, [1896] 1 Ir. 244, 

[b] Sum fixed by agreement in- 
creased.—The expense thrown upon 
the wife of educating a child is a rea- 
son for increasing her alimony be- 
yond the sum which she has, in an 
agreement for separation, accepted as 
permanent maintenance. Bishop v. 
Bishop, [1897] P. 138. 

76. Bloom vy. Bloom, 8 Pa. Dist. 
563, 22 Pa. Co. 433. See ‘infra § 812. 

W7.« Boyd v. Boyd, 22 Tex, Civ. A. 
200, 54 SW 380. 

78. .See infra § 818. 

79. Gilbert v. Gilbert, 149 Ky. 638, 
149 SW 964; Cole v. Cole, 115 Mo. A. 
466, 91 SW 457. 

80. Ala.—Lovett v. Lovett, 11 Ala. 
763. 

Ind.—Schlosser v. Schlosser, 29 
Ind, 488. 

Ky.—Harrison y. Harrison, 146 Ky. 
631, 1438 SW 40. 

a topo v. Bursler, 5 Pick. 
427. 

Mich.—Ferguson vy. Ferguson, 147 
Mich, 673, 111 NW 175. 

Wis.—Webster v. Webster, 64 Wis. 
438, 25 NW 434. 

[a] Alimony should not be lav- 
ishly granted where the wife is young 
and healthy, brought no property to 
the husband, and did not assist him 
in accumulating any, obtained a di- 
vorece in order to marry him, and 
lived with him only a short time. 
Cummings v. Cummings, 50 Mich. 
305, 15 NW 485. 

81. Ala.—Lovett v. Lovett, 11 Ala. 

3 


63. 

Tll.—Klekamp v. Klekamp, 275 Il. 
98, 113 NE 852, AnnCas1918A 613. 

Ind.—Gussman v. Gussman, 140 
Ind. 433, 39 NE 918; Schlosser v. 
Schlosser, 29 Ind. 488. 

Ky.—Muir v. Muir, 133 Ky. 125, 92 
SW 314, 28 KyL 1355, 4 LRANS 909. 

Mass.—Bursler v. Bursler, 5 Pick. 
427. 

Mich.—Cummings v. Cummings, 50 
Mich. 305, 15 NW 485; Brown v. 
Brown, 22 Mich. 242. 

Mo.—Gercke v. Gereke, 100 Mo. 237, 
13 SW 400. 

N. J.—Walling v. Walling, 16 N. J. 
Eq. 389. 

Utah.—Read v. Read, 28 Utah 297, 
78 P 675. 

Wis.—Webster v. Webster, 64 Wis. 
438, 25 NW 434. 

g2. Gardner v. Gardner, 54 Ga. 
560; Ressor v. Ressor, 82 Ill. 442; 
Brown v. Brown, 22 Mich. 242; Abele 
v. Abele, 62 N. J. Eq. 644, 50 A 686. 
See also supra § 600. 

fa] Wife not entitled to live in 
idleness.—If the complainant is able 


to contribute toward her own sup- 
port, she will be expected to do so, 
and not sit down and fold her hands 
and depend upon the labor of her 
husband and the income of his small 
estate to support her in idleness. 
Gardner v. Gardner, 54 Ga. 560. 

83. Ressor v. Ressor, 82 Ill. 442. 

84. See supra §§ 566-569. 

85. Ala.—Jones v. Jones, 95 Ala. 
443, 11 S 11, 18 LRA 95; Jeter v. 
Jeter, 36 Ala. 391; Lovett v. Lovett, 
11 Ala. 763. 

Ark.—Shirey v. Shirey, 87 Ark. 175, 
112 SW 369. 

Ill.—Stewartson v. Stewartson, 15 
Ill. 145; Reavis v. Reavis, 2 Ill. 242. 

Ind.—Conner y. Conner, 29 Ind. 48. 

Iowa.—Zuver v. Zuver, 36 Iowa 190. 

Ky.—Smith v. Smith, 86 SW 678, 
27 KyL 776; Dejarnet v. Dejarnet, 5 
Dana 499; Thornberry v. Thornberry, 
4 Thitt. 251. 

Mich.—Stevens v. Stevens, 49 Mich. 
504, 13 NW 835. 

Minn.—Buerfening v. Buerfening, 
23 Minn. 563. 

N. Y.—Goodsell v. Goodsell, 82 App. 
Div. 65, 81 NYS 806; Stearns v. 
Stearns, 33 App. Div. 630, 53 NYS 
348; Boubon v. Boubon, 26 N. Y. 
Super. 715; Palmer v, Palmer, 1 Paige 
276; Peckford v. Peckford, 1 Paige 
ee Hammond v. Hammond, Clarke 
151, 

S. C.—Boyd v. Boyd, 5 S’ C. Eq. 144. 
Pri ea ic v. Holt, L. Ri Pisa: 

» Can.—Severn v. Severn, 7 Grant 
Chy CU C.)e 109: 

[a] Wife cause of family disturb- 
ances.—If the wife was the principal 
cause of the family disturbances, she 
was not entitled to alimony, espe- 
cially as the husband was in poor 
health and had barely enough to sup- 
port himself in his old age. Smith 
v. Smith, 86 SW 678, 27 KyL 776. 

[b] Wife living with corespond- 
ent.—A wife is not entitled to ali- 
mony while she is living with the co- 
respondent as his wife and is sup- 
ported by him. Holt v. Holt, L. R. 1 
PN& DAGl0: 

{c] Indiscreet and improper talk 
concerning husband.—In determining 
the amount of permanent alimony to 
be allowed the wife, where a divorce 
is granted on, account of the hus- 
band’s adultery, her own conduct is 
a proper matter for consideration; 
but the mere fact that, after her 
abandonment by her husband, she 
spoke of him and of her former en- 
gagement to be married to another 
man in an indiscreet and improper 
manner does not justify the denial of 
a liberal allowance to her. Jeter v. 
Jeter, 36 Ala. 391. 

86. Gould v. Gould, 125 App. Div. 
375. 109 NYS 910. 

87. See infra §§ 606-609. 

88. See infra § 610. 
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of the statutes under which the allowance is made.®9 

[§ 606] b. Money Allowances—(1) In General. 
Whether an allowance may or must be in periodical 
installments,°° or in a lump sum, will now be con- 


sidered. 


[§ 607] (2) 


[§ 608] 


89. See statutory provisions; and 
infra §§ 606-610. 

90. See infra § 607. 

91. See infra § 608. 

92. Phelan v. Phelan, 12 Fla. 449, 
456 (“Permanent alimony is not a 
sum of money or a specific propor- 
tion of the husband’s estate given 
absolutely to the wife. It is a con- 
tinuous allotment of sums payable 
at regular periods for her support 
from year to year’). See also supra 
§§ 494-496. 

{a] The common-law rule that 
alimony is a periodical allowance was 
formulated when alimony meant an 
allowance for the support of a wife 
while living apart from her husband 
under a sentence of judicial separa- 
tion, the relation of husband and wife 
in some respects still existing be- 
tween the parties, the sentence being 
subject to the resumption of full 
marriage relations at the will of the 
parties, and no duty being recognized 
to support a fully divorced wife. 
Hooper v. Hooper, 102 Wis. 599, 78 
NW 753, 44 LRA 725. 

93. See cases infra note 95. 

94. See statutory provisions; 
infra § 608. 

{a] In Oklahoma under a statute 
providing that, when a decree of di- 
vorce is granted, the court shall make 
such order touching the alimony of 
the wife as under the circumstances 
and nature of the case shall be rea- 
sonable, the court is without author- 
ity under such statute to decree ab- 
solutely a certain and specific sum 
of money as aren Ecker  v. 
Eeker, 22 Ok. 873, 98 P 918, 20 LRA 
NS 421, 

{b] In Indian Territory prior to 
statehood, the court was without au- 
thority under the Arkansas statute, 
then in force, to decree absolutely a 
certain sum of money or specific por- 
tion of property as alimony, but had 
authority to decree alimony in con- 
tinuous allotments, at regular inter- 


and 


vals. Adams v. Adams, 29 Okl, 327, 
120 P 566. 

95. Ala.—Murray v. Murray, 84 
Ala. 363, 4S 239. 

Cal.—Kusel vy. Kusel, 147 Cal. 57, 


SIP 295. 
Fla.—Phelan v. Phelan, 12 Fla. 449. 
Ga.—Odom v. Odom, 36 Ga. 286. 


Tll.—Shaw v. Shaw, 114 Ill. 586, 3 
NE 271; Ross v. Ross, 78 Ill. 402; 
Keating v. Keating, 48 Ill. 241; Von 


Glahn v. Von Glahn, 46 Ill. 134. 
Ind.—Miller v. Clark, 23 Ind. 370. 
Iowa.—Russell v. Russell, 4 Greene 

26; 61 cAmD) 112. 

Ky.—Maguire v. Maguire, 7 Dana 
181; Lockridge v. Lockridge, 3 Dana 
28, 28 AmD 52. 

Md.—Wallingsford | v. 
ford, 6 Harr. & J. 485. 

Mo.—MclIntire v. McIntire, 80 Mo. 
aie De Hoog v. De Hoog, 65 Mo. A. 

46. 

N. J.—Calame v. Calame, 25 N. J. 


Wallings- 


Eq. 548. 
N. Y.—Doe v. Doe, 52 Hun 405, 5 
NYS Be Crain v. Cavana, 62 Barb. 


Periodical Allowances. 
properly speaking, is a periodical] allowance for the 
wife’s support, where she has separated from her 
husband,®? and, accordingly, the allowance to the 
wife should be a sum of money to be paid from 
time to time,°®* and in the absence of special agree- 
ment or statutory authorization,®* the court will not 
decree alimony in gross, even to give effect to an 
agreement to that effect between the parties.°¢ 

(3) Allowances in Gross Sum. Notwith- 
standing the rule stated above,®’ the question is gen- 
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erally controlled by statutes,®* either expressly re- 
quiring the allowance to be made in a gross sum,°%? 
or in general language admitting of a construction 
authorizing such an allowance.+ 


Statutes authoriz- 


ing the granting of a divorce from the bonds of 


Alimony, 


109; Crain v. Cavana, 36 Barb. 410; 
gan v. Doerle, 96 Misc. 72, 159 NYS 

Okl.—Ecker v. Ecker, 22 Okl. 873, 
98 P 918, 20 LRANS 421. 

R, I.—Sampson y. Sampson, 16 R. I. 
456, 16 A 711, 3 LRA 349 (recogniz- 
ing rule). 

Va.—Almond v. Almond, 4 Rand 
(25 Va.) 662, 15 AmD 781; Purcell v. 
Purcell, 4 Hen. & M. (14 Va.) 507. 

Wis.—Bacon v, Bacon, 43 Wis. 197. 

[a] A decree for alimony at sixty 
dollars per month may be considered 
an allowance from year to year at 
seven hun@cred and twenty dollars 
Der, year. Merrick v. Merrick, 5 Mo. 
A 


[b] In England the ecclesiastical 
courts, whose jurisdiction was lim- 
ited to divorces from bed and board, 
uniformly ordered alimony to be paid 
in money at stated periods. Wilson 
v. Wilson, 3 Hage. Eccl. 329 note ec, 5 
EngEccl 129; De Blaquiere v. 
Blaquiere, 3 Hagg. Eccl. 322, 5 Ene 
Ecel 126; Cooke v. Cooke, 2 Phillim. 
40, 161 Reprint 1072, 1 EngEccl 178. 
(2) The court of divorce, however, 
whose jurisdiction 1s not limited to 
divorcee from bed and board, but in- 
cludes the granting of decrees of di- 
vorce from the Londs of matrimony, 
has in a few instances awarded a 
lump sum of money as alimony on 
account of a stature authorizing the 
court to award to the wife such gross 
sums of money as it shall deem rea- 
sonable, ‘‘not exceeding her own life.” 
Kirk v. Kirk, [1902] P. 145; Stanley 
v. Stanley, [1898] P. 227; Morris. v. 
Morris, 31 L. J. P. & M. 33. See also 
Medley v. Medley, 7 P. D. 122; Jar- 
dine v. Jardine, 6 P. D. 213. (3) But 
cases allowing a lump sum to the 
wife have been disapproved, and the 
rule has been laid down that the stat- 
ute does not authorize the granting 
of such lump sun: Twentyman v. 
Twentyman, [1903] P. 82. 

{[c] In Canada (1) it has been 
held that alimony should not be 
awarded in gross, but periodically, as 
the law does not contemplate the par- 
ties living separately for life, but 
looks forward to a reconciliation be- 
tween them, Hagarty v. Hagarty, 11 
Grant Ch. (U. C.) 562. (2) Neither 
the ecclesiastical court nor its suc- 
cessor, the court of divorce and mat- 
rimonial causes, had power to award 
the payment once for all of a sum in 
gross for alimony. Derby v. Derby, 
26 Man. 320. 

[ad] In action for judicial separa- 
tionWhere an act expressly al- 
lowed a sum in gross upon dissolu- 
tion of the marriage, but there was 
no such clause in the act relating to 
a judicial seprration, it was held that 
the court could not compel the pay- 
ment of a sum in gross in lieu of an 
annual sum by way of such alimony. 


Hagarty v. Hagarty, 11 Grant Ch. 
(U.-GD 562. 
Alimony sought without divorce 


see Husband and Wife [21 Cyc 1598]. 
96. Derby v. Derby, 26 Man. 320; 


matrimony as well as from bed and board, and 
empowering the courts to make such orders for ali- 
mony, or the maintenance of the wife, as shall be 
deemed reasonable and just,? have been lberally 
construed,*? so as to authorize the allowance of per- 
manent alimony, either in gross or in installments, 
as the best interests of the parties under the cir- 
cumstances of the case seem to require;* and this 
discretionary power to award a gross sum has not 
been limited to cases of divorce from the bonds 
of matrimony, but has been. exercised where the 


Hagarty v. Hagarty, 11 Grant Ch. 
(Ui" CGC.) 562. 

97. See supra § 607. 

98. See statutory provisions; and 
cases infra this section. 

[a] In New York it has been held 
that a statute authorizing the court 
to compel defendant to provide suit- 
ably for the support of the wife as 
justice requires, having regard to the 
circumstances of the respective par- 
ties, does not permit of a partition 
of the husband’s estate. Sleeper v. 
Sleeper, 65 Hun 454, 20 NYS 339 [aff 
142 N. Y. 625, 37 NE 565]. See also 
Crain v. Cavana, 62 Barb. 109. 

99. Marsh v. Marsh, 162 Ind. 210, 
70 NE 154; Winemiller v. Winemiller, 
14 Ind. 540%. 7 INE) 123) siliiseaye 
Hills, 94 Ind. 436; Ifert v. Ifert, 29 
Ind. 478. See also Prescott v. Pres- 
cott, 59 Me. 146 (construing Rev. St. 
FEDEGIRCHE OWS Ob) 

1. Cal—Robinson y. Robinson, 79 
Cal, oi ete P09: 

Ill.—Bobowski v. Bobowski, 242 Ill. 
524, 90 NE 361. : 
er eames v. Gladwin, 40 Mich. 

Minn.— Longbotham y. lLongbo- 
tham, 119 Minn. 139, 137 NW 3887. 
see aa gees v. Chester, 17 Mo. A. 

Nebr.—McGechie v. McGechie, 43 
Nebr. 523, 61 NW 692. 

Or.—Hengen v. Hengen, 85 Or. 155, 
LG Cr Ee D2 Oy 

Ss. D.—Williams 
S. D. 284, 61 NW 38 

See also cases infra note 4. 

2. See statutory provisions; and 
cases infra note 4. See also supra 
§ 5Ne. 

3. See cases infra note 4. 

4 Ala.—Jeter v. Jeter, 36 Ala. 391. 

Cal.—Robinson vy. Robinson, 79 Cal. 
51d, 21 P1095; 

Conn.—Benedict v. Benedict, 58 
Conn. 326, 20 A. 428; Lyon v. Lyon, 
21 Conn, 185; Sanford v. Sanford, 5 
Day 353. v 

Hawaii.—Nobrega v. Nobrega, 13 
Hawaii 654. 

Ill.—Doyle v. Doyle, 268 Ill. 96, 
108 NE 796; Dinet v. Higenmann, 80: 
Ill. 274; Plaster v. Plaster, 47 11l. 290; 
Martin v. Martin, 195 Ill. A. 32; Gris- 
wold v. Griswold, 111 Ill. A. 269. 
a aa alae he v. Hedrick, 28 Ind. 

Ky.—Pearson v. Pearson, 166 Ky. 
91, 178 SW 11¢€4; Green v. Green, 152 
Ky. 486, 153 SW 775; Hale v. Hale, 
137 Ky. 831, 127 SW 475; Hooe ww, 
Hooe, 122 Ky. 590, 92 SW 317, 5 LRA 
NS 214; Irwin v. Irwin, 107 Ky. 24, 
52 SW 927, 21 KyL 622; Gooding v. 
Gooding, 104 Ky. 755, 47 SW 1090, 48 
SW 432; McAllister v. McAllister, 1 
Ky. Op. 333. 

Me.—Call v. Call, 65 Me, 407; Pres- 
cott v. Prescott, 59 Me. 146. 

Mass.—Brown v. Brown, 222 Mass. 
415, 111 NE 42; Burrows v. Purple. 
107 Mass. 428; Orrok v. Orrok, 1 
Mass. 341. 

Mich.—Horning v. Horning, 107 
Mich. 587, 65 NW 555; Taylor v. 


v. Williams, 6 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 608] 


divorce was from bed and board.® 
better method of awarding alimony is by an annual . 
allowance payable at such intervals as may best suit 
the convenience of the husband and meet the de- 
mands of the wife;® but in some cases” it has been 
‘held to be proper to award the wife a sum in gross,® 
as where the divorce is an absolute one, restoring 
the parties to the state of unmarried persons,® or 
where, there being no children, the lives of the 
parties will diverge,® where the wife has brought 
money or property to the husband," or where prop- 
erty has been accumulated by the joint efforts of 
But, where alimony in 
gross is awarded, it is especially important that 
every fact material to the determination of a just 
award should be before the court,!® and it has been 


the husband and wife.!? 


Gladwin, 40 Mich. 232. 
Minn.—Semrow  v. 
Minn. 214. 
Mo.—Schmidt v. Schmidt, 26 Mo. 
235; Wright v. Wright, 192 Mo, A. 
633, 179 SW 950; Smith v. Smith, 192 
Mo. A. 99, 180 SW 568. 
Nebr.—Boxa v. Boxa, 92 Nebr. 78, 
137 NW 986; Hays v. Hays, 75 Nebr. 
728, 106 NW 773; McGechie v. Mc- 


Semrow, 23 


Gechie, 43 Nebr. 523, 61 NW _ 692; 
Nygren vy. Nygren, 42 Nebr. 408, 60 
NW 885. 


N. H.—wWhittier v. Whittier, 31 
N-SH. 2452. eParsons)‘v.0 Parsons; 9 
N. H. 309, 32 AmD 362. 

N. J.—Calame v. Calame, 24 N. J. 
Eq. 440 [aff 25 N. J. Eq. 548]. 

N. D.—De Roche v. De Roche, 12 
N. D. 17, 94 NW 787, 1 AnnCas 221. 

Oh.—Petersine v. Thomas, 28 Oh. 
St. 596; Piatt v. Piatt, 9: Oh. 37; Baker 
v. Baker, 34 Oh. Ct. 376. 

Okl1.—Davis v. Davis, 161 P. 190. 

Ss. D.—Williams v. Williams, 6 
S. D. 295, 61 NW 38. 

Een Soca v. Boggers, 6 Baxt. 
299. 
Vt.—Buckminster v. Buckminster, 
38 Vt. 248, 88 AmD 652. 

Wash. — Willson v. Willson, 84 
Wash. 240, 146 P 615; Madison v. 
Madison, 1 Wash. T. 60. 

Wis.—Hoernig v. Hoernig, 109 Wis. 
229, 85 NW 346; Hooper v. Hooper, 
102 Wis. 598, 600, 78 NW 753, 44 LRA 
725; Thomas v. Thomas, 41 Wis. 229; 
Campbell v. Campbell, 37 Wis. 206; 
Williams v. Williams, 386 Wis. 362. 

“Tt is not only permissible to make 
an allowance to a divorced wife pay- 
able in gross, but in many, and in 
the judgment of some courts in most, 
cases it is the best method of settling 
the pecuniary relations of the parties. 
The trouble and unhappiness often 
resulting from keeping up some sort 
of relation of debtor and creditor be- 
tween parties who are, legally, stran- 
gers to each other, yet so embittered 
by previous marital relations as to 
render embarrassing and exceedingly 
unpleasant any communication of one 
with the other even as to strictly 
pusiness matters, is weli known to 
all persons of average experience in 
life. The divorced husband often 
feels that the obligation to pay a 
sum of money at stated periods to 
his former wife is an unjust burden 
and one to be avoided if possible, 
which feeling ordinarily grows more 
intense as time continues. The di- 
vorced wife is generally made to feel 
that she stands in a position of a 
mere pensioner, living from day to 
day on forced contributions grudg- 
ingly made by one who looks upon 
her as an unjust incumbrance. In 
that way the wrong to the wife 
caused by breaking up her home is 
made to bear unnecessarily harshly 
upon and disquiet her subsequent 
life.’ Hooper v. Hooper, supra. _ 

[a] Gross sum for life of wife 
only.—Under a statute to the effect 
that permanent alimony might be 
provided either from the corpus of 
the husband’s estate or otherwise, a 
wife, on being granted a divorce from 
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Ordinarily the 
tion gf life.'* 


sum in gross is 


ing of statutes. 


the property of 


the bonds of matrimony, was award- 
ed twelve thousand dollars. It was 
held that the legal effect of the ver- 
dict was to vest that sum on her as 
permanent alimony for her* support 
and maintenance during her life only, 
according to her rank and condition 
in life. Odom v. Odom, 36 Ga. 286. 

5. Chase v. Chase, 105 Mass. 385; 
Orrok v. Orrok, i Mass. 341; Taylor 
v. Taylor, 93 N. C. 418, 53 AmR 460. 

6 Keating v. Keating, 48 Ill. 241; 
Martin v. Martin, 195 Ill. A. 32; Hays 
v. Hays, 75 Nebr. 728, 106 NW 1773. 
See also supra § 607. 

[a] There must be some equita- 
ble consideration sufficient to war- 
rant a departure from the usual rule 
governing the allowance of alimony. 
Martin v. Martin, 195 Ill. A. 32. 

{[b] Where the amount of alimony 
cannot be placed at a lump sum, 
without danger that such allowance 
may prove unjust or inequitable to 
one or other of the parties, it is 
proper for the court to provide for 
the payment of a stated sum at fixed 
periods for a given length of time, 
or until the further order of the 
court. Hays v. Hays, 75 Nebr. 728, 
106 NW 773. 

[ec] Gross sum not approved. — 
Where it appeared that the .hus- 
band’s estate was large and that the 
wife had contributed nothing to it. 
Von Glahn v. Von Glahn, 46 Ill. 134. 

7. Crews v. Mooney, 74 Mo. 26 
“made in pursuance of an agreement 
of the parties). 

[a] Where it appears that the 
husband would be likely vexatiously 
to.delay or withhold payments, the 
allowance of a gross sum may _ be 
more reasonable. McClung v. Mec- 
Clung, 40 Mich. 4§3. 

{b] ‘Where the wife is easily im- 
posed upon, credulous, and liable to 
lose a lump sum allowance, she 
should be given a monthly install- 
ment allowance instead. Young v. 
Young, 196 Mich. 316, 162 NW 993. 

8. See cases infra notes 9, 12. 

9. Wright v. Wright, 192 Mo. A. 
633, 179 SW 950; Winslow v. Wins- 
low, 133 Tenn, 663, 182 SW 241, Ann 
Cas19i7A, 245. 

{a] Reason for rule.— “It will 
doubtless be conducive to the welfare 
and happiness of both parties, in a 
great majority of such cases, that the 
wronged wife be provided for out of 
the husband’s estate at the time of 
the divorce decree, thereby becoming 
independent of her former spouse and 
not compelled to look to him for sus- 
tenance and perhaps to take future 
legal steps to secure a periodical sti- 
pend awarded her. ... And, on the 
other hand, it may be assumed that 
such course, where practicable, will 
ordinarily be the better one, so far 
as the husband is cencerned, dispos- 
ing cf the matter of alimony once for 
all, rather than leaving it in the form 
of a periodical obligation pursuing 
him through life.” Wright v. Wright, 
192 Mo. A. 633, 636, 179 SW 950. 

{b] This rule necessarily has its 
limitations, and its applicability or 
nonapplicability must be determined 


in installments.*® 
Not division of husband’s property within mean- 
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held that an award in gross cannot be made in the 
absence of proof of the wife’s age and expecta- 
Where alimony is awarded a wife 
who is denied a divorcee because of condonation, the 
allowance should be a continuing one .for monthly 
payments of the amounts, subject to modification 
,on a change of circumstances.?> 

Payment of gross sum in installments. Where a 


allowed, it may be made payable 


It has been held that an allowance 


to the wife of a gross sum in an action for divorce, 
unless expressly stated so to be in the judgment, is 
not to be regarded as a division or partition of 


the husband between the parties 


by the facts of the particular case, 
having regard to the husband’s 
financial ability to respond to an ade- 
quate award in gross, when compared 
to his earnings out of which a period- 
ical allowance may properly be made. 
Wright v. Wright, 192 Mo. A. 633, 179 
SW_ 950 (where the earning. ability 
of defendant and his actual earnings 
were such as to make it possible, and 
practicable, for the court to decree 
alimony from month to month in a 
sufficient amount to give plaintiff a 
reasonable income, in keeping with 
the station in life of the parties, 
while, on the other hand, the estate 
possessed by defendant was insuffi- 
cient for such purpose). 

10. Baker v. Baker, 18 Oh. Cir. Ct. 
N. S. 302; Baker v. Baker, 34 Oh. Cir. 
Ct. 376. ‘ 

ll. Martin vy. Martin, 195 Ill. A. 


12. Martin v. Martin, 195 Ill. A. 


_{a] Reason for rule.—‘This prac- 
tice is predicated upon the theory 
that in such cases equity and justice 
demand that the wife should share 
in the estate of the husband, and 
that the amount of the alimony be 
determined not merely by the neces- 
sities of the wife but also by the 
equities of the case.” Martin v. 
Pipe A Til. A. 32, 35. : 
13. ooding v. Gooding, 104 Ky. 
759, 47 SW 1090, 48 SW 432; werent 
son v. Ferguson, 145 Mich. 290, 108 
7 ooding v. Gooding, 104 Ky. 
er 47 SW 1090, 48 SW 432, 20 a 


15. Shirey v. Shirey, 87 Ark. 175, 
112 SW 369. ‘ Wy 

16. Ind.—Winemiller v. Winemil- 
ler, 114 Ind. 540, 17 NE 123; Ifert v. 
Ifert, 24 Ind. 473. 

Iowa.—Abey v. Abey, 32 Iowa 575. 
ee ee or v. Gladwin, 40 Mich. 


Oh.—Piatt v. Piatt, 9 Oh. 37. 

Ss. D.—W2lliams vy. Williams, 6 
S. D. 284, 61 NW 38. 

“Section 1059 Burns 1901 provides: 
‘The decree for alimony to the wife 
shall be for a sum in gross, and not 
for annual payments; but the court, 
in its discretion, may give a reason- 
able time for the payment thereof, 
by instalments, on sufficient surety 
being given.’ In Miller v. Clark, 23 
Ind, 370, there is pointed out the fact 
of the reversal of the legislative pol- 
icy in substituting for divorcee a 
mensa et thoro, with its incidental 
provision for the maintenance of the 
wife during the separation, a provi- 
sion for an absolute divorce a vinculo 
matrimonii, and the payment of a 
fixed sum to the wife, in bar of any 
future claim for her support. ‘The 
allowance so authorized,’ said the 
court in the above case, ‘is named ali- 
mony in the statute; but it is not the 
alimony of the common law, the right 
to which ceased to exist or reverted 
to the husband on the death of the 
wife, resulting from the fact that the 
marriage relation continued to exist 
until her death. But it is alimony 
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under a statute authorizing a division or partition 
of the husband’s property, but must be treated as 


alimony proper.'* 
[§ 609] 


rights.18 


[§ 610] 


meaning of ‘‘alimony’’ 


under, and the creature of, the stat- 
ute, given upon an equitable settle- 
ment between the parties upon the 
dissolution of the marriage, and of 
all the relations of husband and wife 
theretofore existing between them.’ 
In providing that that portion of the 
decree in divorce cases relative to 
the provisions for the wife shall not 
be for annual payments, it was evi- 
dently the purpose of the legislature 
to prohibit all indefinite allowances 
for her support, and to require the 
court to confine its allowance to her 
to a fixed sum, on the theory that 
thenceforth the parties were to be 
Strangers to each other.” Marsh v. 
Marsh, 162 Ind. 210, 211, 70 NH 154. 

[a] he time fixed for the pay- 
ment of the installments should not 
be such as to require the sacrifice of 
property to meet them. Farley v. 
Farley, 30 Iowa 353. 

17. Thomas v. Thomas, 41 Wis. 
229; Hopkins v. Hopkins, 40 Wis. 462. 
See also infra § 770 et seq. 

18. Forrest v. ad ag Lone. 
Super. 102, 21 N. Super. 640, 3 Abb 
Pr 144 [aff 25 N. XY. 501]. 

fa] In Ohio a statute provides 
that, where a divorce is granted by 
reason of the aggression of the hus- 
pand, the wife shall, by force of the 
judgment of divorce, be restored to 
her lands, and shall be entitled to 
reasonable alimony, and shall also, if 
she survives her divorced husband, be 
entitled to right,of dower in the real 
estate of her husband not allowed to 
her as alimony. By reason of this 
statute it is held that the court has 
no authority to make the allowance 
of alimony conditional on her giving 
up her interest in her own lands and 
her dower interest in his lands. De 
Witt v. De Witt, 67 Oh. St. 340, 66 
NE 136. 

Alimony in lieu of dower see infra 
§ 675. 

Decree on conditions see also infra 
§ 745. 

Disposition of property gener- 
ally see infra § 770 et seq. 

Proportion of property awarded see 
infra § 613. 

20. Reynolds vy. Reynolds, 68 
W. Va. 15, 69 SE 381, AnnCas1912A 
889. See Brick v. Brick, 65 Mich. 
230, 31 NW 907, 33 NW 761 (although 
it is unusual to grant alimony to the 
wife in the shape of a conveyance of 
her husband’s interest in land, yet, 
where the land is of comparatively 
small value and the circumstances of 
its acquisition render it quite just 
that she should have it, the decree in 


her favor will not be disturbed for 
that informality). 
21. Cizek v. Cizek, 69 Nebr. 797, 


96 NW ‘657, 99 NW 28, 5 AnnCas 464; 
Bacon v. Bacon, 43 Wis. 197; and 
supra § 606 et seq. 
ae 2. See infra text and notes 28-— 
fa] Reason for rule.—‘If judg- 
ment of divorce divest the husband 
of his title to realty, transferring it 
to his wife, it is necessarily division 
and distribution of estate, ex proprio 
vigore final. For it is only under the 


power to make division and distribu- | 


(4) Conditional Allowances, 
authority for the proposition that, where the wife 
is entitled to dower notwithstanding an allowance 
of alimony, the allowance must not be condi- 
tioned on the release by the wife of her dower 


Property Allowances.!® While it has 
been said in a few cases that under special cireum- 
stances an award of alimony out of the husband’s 
real estate may be warranted,?° under the technical 
as restricted to money *! the 
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There is 


as alimony.?? 


tion that the court can _ transfer 
realty of the husband to the wife.” 
Bacon v. Bacon, 43 Wis. 197, 209. 

[b] In Kentucky a statute prohib- 
its a chancellor from making an or- 
der or rendering a judgment in a 
divorce suit which ‘shall divest 
either party of the fee simple title 
to real estate.” Tyler v. Tyler, 99 Ky. 
31, 34, 34 SW 898; Maguire v. Ma- 
guire, 7 Dana 181. 

[ec] In New York.—A former stat- 
ute “provided that the court might 
make decree for the suitable support 
and maintenance cf tne wife by the 
husband, ‘or out of his proper ty, as 
may appear just and proper.’.. 
Now the provision is that the court 
may require the defendant to provide 
for the support of the plaintiff as 
justice requires. - Thus the court 
is now empowered only to impose a 
personal obligation upon the defend- 
ant. It cannot deprive him of his 
property, though it may compel him 
to give security for the discharge of 
his obligation,” Wilson v. Hinman, 
182 N. -Y. 408, 413, 75 NE) 236, 108 
AmSR 820, 2 LRANS 232. 

235 a. ay v. Murray, 84 
Ala, 363, 40 S 239. 

Tll.—Shaw v. Shaw, 114 Ill. 586, 
3 NE 271; Ross v. Ross, 78 Ill. 402. 

Ind.—Green v. Green, 7 Ind. 113; 
Rice v. Rice, 6 Ind. 100; Frakes v. 
Brown, 2 Blackf. 295. 

Ky.—Crabtree v. Crabtree, 85 SW 
211, 27 KyL 435% Quisenberry v.: 
Quisenhberry, 1 Duv. 197; Berthelemy 


v. Johnson, 3/B, Mon. 90, 38 AmD 


179; Caskey v. Caskey, 4 KvL 811. 
Md.—Wallingsford v. Wallingsford, 
6 Harr. & J. 485. 


Mich.—Perkins_ v. Perkins, 16 
Mich. 162. 
Nebr.—Cizek v. Cizek, 69 Nebr. 


797, 96 NW 657, 99 NW 28, 5 AnnCas 
464. 


Nev.—Powell v. Campbell, 20 Nev. 
232, 20 P 156, 19 AmSR 350, 2 LRA 


615; a v. Wuest, 17 Nev. 221, 30 
P ss 

N. J.—Calame v. Calame, 25 N. J. 
ue 548. 

Y.—Doe v. Doe, 52 Hun 405, 5 

NYS 514. 

N. C.—Miller v. Miller, 75 N. C. 
KO; 

Oh.—Broadwell v. Broadwell, 21 
Oh. St. 657. : 

Okl.—Ecker v. Ecker, 22 Okl. 873, 


98 P 918, 20 LRANS 421; Uhl v. Ir- 
win, 3 Okl. 388, 41 P 376. 
Or.—Huffman y. Huffman, 47. Or. 


610., 617, 86 P 593, 114 AMSR 943 [cit 
Tenn.—Robinson vy. Robinson, 
Humphr. 440; Chunn v. Chunn, Meigs 

Va.—Purcell v. Purcell, 
M. (14 Va.) 507. 
WwW. Sperry, 80 
W. Va. 142, 92 ‘SE 574. 
Wis.—Bacon v. Bacon, 43 Wis. 197; 
Donovan v. Donovan, 20 Wis. 586. 
[a] 
the husband’s estate, real as well as 
personal. Cizek v. Cizek, 69 Nebr. 


Cyc]. 
ul 
131. 
4 Hen. & 
Va v. 
Campbell v.. Campbell, 37 Wis. 206; 
itself, although it is payable out of 
797, 96 NW 657, 99 NW 28, 5 AnnCas 


It does not cover real estate | 


| doubtless two reasons why the le 


— a 
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‘ 


general rule is that, unless expressly or impliedly 
authorized by statute,?? the court has no power to 
make an award of the husband’s lands, absolutely 
divesting him of title thereto,?* although consented 
to by the parties,?4 and notwithstanding the prop- 
erty was purchased with the wife’s money.’° 
cific articles of personal property, it has been held, 
are within the general rule *° and cannot be awarded 


Spe- 


Under the statutes in some jurisdictions,?* the 
meaning of ‘‘alimony’’ has been enlarged either ex- 
pressly or impliedly to include property other than 
money and to permit as an award of permanent 
alimony a specific part of the husband’s property,”® 


464: Bacon vy. Bacon, 43 Wis. 197. 

[b] Life estate in husband’s lands 
with remainder to the children is im- 
proper. Moul v. Moul, 30 Wis. 208. 
But see infra text and note 36. 

24. Cizek v. Cizek, 69 Nebr. 797, 
96 NW 657, 99 NW 28, 5 Annas 464. 
But see Crews v. Mooney, 74 Mo. 26 
infra note 27 [a] (2). 

[a] Decree void.—A decree in so 
far as it attempts to do so is void 
and subject to collateral attack. 
Cizek v. Cizek, 69 Nebr. 797, 96 NW 
657, 99 NW 28, 5 AnnCas 464 (power 
being jurisdictional). 

25. Cizek v. Cizek, 69 Nebr. 797, 
805, 96 NW 657, 99 NW 28, 5 Ann 
Cas 464 (the court saying that “ali- 
mony is payable out of the husband’s 
estate, and not out of the wife’s’’). 
But see infra text and notes 29, 46. 

26. See supra text and note 23. 

27. Doe v. Doe, 52 Hun 405, 5 NYS 
514. But see infra text and notes 28 
et seq. 

[a] In Missouri (1) there is no 
authority for decreeing to a wife spe- 
cific personal property of the hus- 
band as a part of all of her alimony; 
Rev. St. (1909) § 2375, providing for 
alimony and maintenance, not author- 
ing such a decree. Aylor v. Aylor, 
(Mo.) 186 SW 1068. (2) But it has 
been held that the transfer to the 
wife of specific personal property as 
alimony in gross is valid, at least 
when made in pursuance of an agree- 
ment of the _ parties. Crews v. 
Mooney, 74 Mo. 26. 

28. See statutory provisions, and 
infra § 770 et seq. 

29. Ala.—Coffey v. Cross, 185 Ala. 
86, 64 S 95. 

Ark.—Beene v. Beene, 64 Ark. 518, 
43 SW 968. 

Conn.—Lyon y. Lyon, 21 Conn. 185. 

Iowa.—Twing vy. O’Meara, 59 Iowa 
326, 18 NW 321. But see Russell v. 
Russell, 4 Greene 26, 61 AmD 112. 

Kan.—Wesner v. O‘Brien, 56 Kan. 
Ma 44 P 1090, 54 AmSR 604, 30 LRA 

a 


Minn.— Longbotham v. lLongbo- 
tham, 119 Minn. 139, 137 NW 3887; 
Mahoney v. Mahoney, 59 Minn. 347, 
61 NW 344 (both construing Rev. tbe 
PLIOSINS 3590): 

N. H.—Parsons vy. Parsons, 9 N. H. 
ive 82 AmD 362. 


nye C—Davis v. Davis, 68 N. GC. 
Oh.—Broadwell y. Broadwell, 21 
Oh. St. 657. 
Okl.—Derritt v. Derritt, 168 P 455. 
ane I.—Sammis v. Meabury, PAE: 
4, 
[a] Purpose of statute. — (1) 


“The legislature seems to have eu- 
acted that statute for the purpose 
of putting an end to all after con- 
troversies as to dower rights, and to 
settle the matter when a divorce is 
granted dissolving the marital 
bonds.” Beene vy. Beene, 64 Ark. 518, 
522, 48 SW 968. (2) “There ere 
is- 
lature, instead of providing for a 
yearly allowance to the wife, for her 
maintenance, authorized ...an ab- 
solute assignment of a part of the 
husband’s estate. One was the na- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 610] 


but such an award should be made with caution,°° 
as it tends to excite strife and litigation between 
Under authority to award specific 
property as alimony,** ordinarily personal property 
is given absolutely ;** but real estate may be given 
in fee,** or for a term,*® generally during life, in 
case of a divorce a vinculo,** and during separa- 
tion and coverture in case of a divorce a mensa 
et thoro,?? and sometimes to be held by the wife 
subject to the control of the court.®§ 


the parties.*? 


ture of the separation, being an en- 
-tire dissolution of the marriage; an- 
other, the nature of the property ina 
new country, where the income de- 
pended very much.upon personal ex- 
ertions.’’ Parsons v. Parsons, 9 N. H. 
309, 319, 82 AmD 362. 

{b] In Connecticut when the prop- 
,erty of the husband, whether real or 
personal, can be specifically divided, 
the court will itself, or by a commit- 
tee appointed for that purpose, set 
apart to the wife such portion of his 
property as is assigned to her by 
ie decree. Lyon vy. Lyon, 21 Conn, 
185. 

{e] In Illinois the right and power 
of a court of equity to assign as ali- 
mony to the wife a part of the real 
estate of the husband in fee has been 
freguently declared. Wilson v. Wil- 
son, 102 Ill. 297; Robbins v. Robbins, 
101 Ill. 416; Dinet v. Higenmann, 80 
Ill. 274; Ross v. Rows, +8 I, 402; 
Daily v. Daily, 64 Ill, 329; Keating 
v. Keating, 48 Ill. 241; Von Glahn v. 
Von Glahn, 46 Ill. 134; Armstrong v. 
Armstrong, 35 Ill. 109; Jolliff v. Jol- 
liff, 32 Ill. 527; Wheeler v. Wheeler, 
18 Til. 89. See Champion v. Myers, 
DOM WEY S08.) SL04 69) NN SloMClt the 
wife has no other claim than that 
which arises from the existence of 
the marriage relation, an allowance 
payable in money at stated periods, 
which remains within the control of 
the court to increase or diminish, is 
the proper mode of granting alimony, 
to which may be added absolute 
transfer of articles of personal prop- 
erty, as househola furniture, when 
such is shown to be proper and ad- 
visable and peculiar conditions of the 
parties and of the property of the 
husband may render it best and 
proper that a money allowance in 
gross should be made. If the wife 
has, from equitable considerations, 
other and additional interests in her 
husband's property than such as at- 
tach to her status as a wife,—as, if 
her money came to the hands of the 
husband and has been invested by 
him in real estafe to which he holds 
the title, or if her earnings or sav- 
ings have gone into his possession 
and aided him in acquiring the real 
estate,—-the court may properly, when 
dissolving the marriage relation, de- 
eree that the wife shall be vested 
with the title in fee to such real 
estate or some other real estate be- 
longing to the husband, in order to 
effect an equitable and fair adjust- 
ment of the property rights of the 
parties”); Mussing v. Mussing, 104 
Till. 126 (holding that, where it ap- 
peared that the wife had by her own 
labors not only contributed largely 
to the purchase of the property, but 
had supported and clothed the fam- 
ily, an award to her of a specific por- 
tion of the real estate upon her re- 
leasing her dower interest in the bal- 
ance was proper). But see Shaw v. 
Shaw, 114 Ill. 586, 3 ND 271 (holding 
that, where real estate was not pur- 
chased with the wife’s money or with 
money accumulated by her out of her 


earnings, the court should not vest 
the title thereto in the wife as ali- 
mony). ; 

{d] In Michigan (1) a court in 


awarding alimony may set off a por- 
tion of the husband’s estate to the 
wife. Brown v. Brown, 144 Mich. 
654, 108 NW 288; Reeves v. Reeves, 
117 Mich. 526, 76 NW 4; Brick v. 
Brick, 65 Mich. 230, 31 NW 907, 33 
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NW 761; McClung v. McClung, 42 
Mich. 538, 3 NW 250; Hamilton v. 
Hamilton, 37 Mich. 603. (2) So prop- 
erty held jointly by husband and wife 
may be set off as alimony. Brown v. 


Brown, supra; Reeves v. Reeves, 
supra, 
{e] In Minnesota under Rev. L. 


(1905) § 3591, it is held, first, that a 
wife divorced from her husband be- 
cause of his adultery owns and is en- 
titled to the possession of his real 
estate, if there is no living issue of 
the marriage; and secondly, that it is 
not unconstitutional as inflicting a 
cruel and unusual punishment. Glas- 
Bes Kaiser, 103 Minn, 241, 114 NW 

[f] In Tennessee (1) a statute 
provides that whether a marriage is 
dissolved absolutely or a _ perpetual 
or’ temporary separation is decreed, 
the court may decree to the wife such 
part of the husband’s real and per- 
sonal estate as it may think proper. 
Code (1896) § 4222. (2) But undera 
former statute empowering the court, 
in all casss of divorces, to decree to 
the wife so divorced real or personal 
property of the husband, it was held 
that the statute, although in terms 
applicable to all cases of divorce, ob- 
viously was intended to apply only 
to divorces from the bonds of matri- 
ony Chenault v. Chenault, 5 Sneed 

48. 

30. Benedict v. Benedict, 58 Conn. 
326, 20 A 428; Inskeep v. Inskeep, 5 
Iowa 204; Longbotham v. Longbo- 
tham, 119 Minn. 139, 137 NW 387. 

{a] Reasons for rule.—(1) “While 
we entertain no doubt but that it is 
entirely competent for the court, un- 
der . .. the code, to give to the wife 
a portion of the husband’s property, 
either real or personal, absolutely and 
in her own right, we are also of the 
opinion that this should not be done, 
if the husband is in a condition to 
pay money, unless there is something 
in the situation of the wife which 
would render it equitable and just to 
give her the property in the place of 
money. If the husband’s means con- 
sists of lands and personal property, 
then it might be oppressive to require 
him to pay money, and eminently to 
her interest to give her a specific part 
of his estate. If, on the other hand, 
it appears that he has a large cash 
capital, which he can readily com- 
mand—that it is to his interest, as 
well as that of his children, who will 
probably inherit the same—that his 
landed estate should remain undi- 
vided, then money, and not property, 
it would seem, should be given to her. 
And, again, if one or more children, 
of tender age, should be intrusted to 
her care and custody, there would be 
a provriety in decreeing to her a 
place for a home, or real estate, upon 
which she might erect a home for 
herself and family. And thus nu- 
merous considerations would enter in- 
to the inquiry—each case depending, 
to a great extent, upon its own pe- 
culiar circumstances. In every case, 
however, the decree should be so 
framed and made, as to have a due 
regard to the rights and interests of 
each party, and of the children who 
may be dependent upon them.” Ins- 
keep v. Inskeep, 5 Towa 204, 221. 
To same effect Twing v. O’Meara, 59 
Towa 326, 13 NW 321; McHwen v. Mc- 
Ewen, 26 Iowa 375; Cole v. Cole, 23 
Iowa 433; Jolly v. Jolly, 1 Iowa 9. 
(2) Where from the nature and con- 
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Real estate in another state, it has been held, 
cannot be vested in the wife as an award of ali- 
mony,*® as it is beyond the jurisdiction of the 
court;*° but there is authority to the contrary.*? 

Necessity ef conveyance. 
the wife part of the real estate or personal prop- 
erty of her husband effectually vests the title to 
such portion of the real estate in the wife, with- 
out any conveyance from the husband.4? 

Specific personal property in addition to alimony 


A decree assigning to 


dition of the husband’s estate, a divi- 
sion or partition of the real estate is 
impracticable and against the inter- 
est of both parties, the practice of 
awarding a sum of money as alimony 
prevails. Benedict v. Benedict, 58 
Conn, 326, 20 A 428; Sanford v. San- 
ford, 5 Day -(Conn.) 353. 

31. Longbotham v. Longbotham, 
119 Minn. 139, 137 NW 387. 

32. See supra text and note 29. 

33. See statutory provisions; and 
cases supra note 29. 

34. See statutory provisions; and 
Champion v. Myers, 207 Ill. 808, 69 
NE 815; Twing v. O’Meara, 59 Iowa 
326, 13 NW 3821; Reeves v. Reeves, 
117 Mich. 526, 76 NW 4; Broadwell v. 
Broadwell, 21 Oh. St. 657; and cases 
supra note 29. 

[a] Implied authority.—Where a 
statute authorizes the court, with- 
out qualification as to mode, to se- 
cure to the wife support out of the 
husband’s estate or to make such or- 
der in relation to the property and 
the maintenance of the wife as shall 
be right and proper, the court may 
adjudge that the fee simple title to a 
particular tract of land shall vest in 
the wife as permanent alimony. 
Twing v. O’Meara, 59 Iowa 326, 13 
NW 321; Zuver v. Zuver, 36 Iowa 190; 
Inskeep v. Inskeep, 5 Iowa 204; Jolly 
v. Jolly, 1 Iowa 9 [all virtually overr 
Russell v. Russell, 4 Greene (Iowa) 
26, 61 AmD 112]. 

35. See statutory provisions; and 
Jeans v. Jeans, 2 Del, 142; Shaw v. 
Shaw, 114 Ill. 586, 3 NE 271; Keating 
v. Keating, 48 Ill. 241; Armstrong v. 
Armstrong, 35 Ill. 109. See Jolliff v. 
Jolliff, 32 Ill. 527 (holding that it is 
not erroneous to decree that the wife 
should “hold her present homestead 
as alimony, with the right to rent the 
same until the youngest becomes of 
age, and, also, all the personal prop- 
erty in her possession’). See also 
cases supra note 29. 


36. See statutory provisions; and 
Beene v. Beene, 64 Ark. 518, 43 SW 
968; Jeans v. Jeans, 2 Del. 142; and 
cases supra note 29. 

37. See statutory provisions; and 
Caskey v. Caskey, 4 KyL 811; and 


cases supra note 29. 

38. Jeans v. Jeans, 2 Del. 142. 

39. Proctor v. Proctor, 215 Ill. 275, 
74 NE 145, 106 AmSR 168, 69 LRA 
673, 2 AnnCas 819. 

40. Proctor v. Proctor, 215 Ml. 
275, 74 NE 145, 106 AmSR 168, 69 
LRA 673, 2 AnnCas' Si9. : 

41. Bozggers v. Boggers, 6 Baxt. 
(Tenn.) 299. f 

42. Swett v. Swett, 49 N. H. 264; 
Gallagher v. Fleury, 36 Oh. St. 590; 
Broadwell v. Broadwell, 21 Oh. St. 
657. See also infra § 783. 

[a] Operation of decree discussed. 


—‘[The] decree assigning to the wife 


any part of the estate of her husband 
has been regarded, in the case of real 
estate, as divesting the right of the 
husband, and vesting the entire inter- 
est and right in the wife, by the 
mere force of the decree, constituting 
her tenant. in fee, or for life in pos- 
session, as effectually as the same 
could be done by any conveyance of 
the husband himself; in the ease of 
chattels: personal, depriving the hus- 
band of all his right, ana vesting the 
entire title in them in the wife, as 
the same had been previously held by 
the husband; and, in the case of 
choses in action, divesting the hus- 
band’s rights of action, and vesting 
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may be awarded under some statutes.4? 

The matters to be considered in determining an 
award of specific property are subject to specific 
statutory provisions,** the same as those heretofore 
stated for a determination of the amount of perma- 
nent alimony,*® but in some jurisdictions greater 
importance seems to be attached to the fact that 
the wife has contributed to a purchase of the prop- 
erty.4® The allowance is within the discretion of 
the court,*? subject to revision on appeal for an 
abuse thereof.*® 

Valuation. Where the allowance is to be made in 
land at a fair valuation, it must be according to 
the value of the property, as shown by the testi- 
mony taken in the case, and not by any new esti- 
mate after values have changed.*® 

[§ 611] 9. Amount of Allowance—a. In Gen- 
eral. When not controlled by statute, the amount 
of alimony to be awarded is not determined by 
any fixed rule.°° The sum allowed should be such 
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as from the circumstances of the parties and the 
nature of the case shall appear just and reason- 
able,>t not solely with regard, on the one hand, to 
the actual needs of the wife, nor on the other to 
the husband’s actual means;°? and should be made 
on the basis of support only, where the evidence 
does not disclose special equities in favor of the 
wife.®? The sum allowed should not be so large 
as unreasonably to reduce the husband’s.own means 
of living,®*+ although the facet that the allowance is 
burdensome upon the husband is not material if it 
is otherwise reasonable and just.°°> The court may . 
not, however, in fixing alimony, diminish the es- 
tate of the wife in realty owned by the entireties,°* 
but she may be given a sum in cash in lieu of her 
share in such an estate.>? 

[§ 612] b. Discretion of Court. The amount 
to be awarded as permanent alimony is largely in 
the discretion of the court,®> and it is only where 
there is a manifest abuse of discretion that its 


NE 768; Stutsman y. Stutsman, 30 


sat Set ™ 4 


the same in the wife, with all the 50. U. S—Hogg v. Maxwell, 233 
remedies to which the husband was | Fed. 290. 

entitled. Where the husband is or- Ala.—Jeter vy. Jeter, 36 Ala. 391. 
dered by a decree to pay a sum of Ill.—Andrews v. Andrews, 69 Ill. 
money to the wife, the effect of the} 609. 

decree is not to change the title of Iowa.—Goldie vy. Goldie, 123 Iowa 


any specific property, nor to give to 
the wife any interest therein, and the 
order of the court is to be enforced, 
like any other executory order of the 
court, by process of execution, or of 
contempt, as the case may require. 
-It creates a right, like ordinary judg- 
ments for debt or damages, in the 
party recovering it, to obtain pay- 
ment by due process of law. But the 
case is otherwise where the wife's 
property is restored, or some of the 
husband’s property is assigned to her. 
Such a decree is not executory; it is 
at once, by force of law, fully exe- 
cuted. The property passes by force 
of the decree. Process may be issued 
to carry the decree into effect, if it 
becomes necessary, but such process, 
like all writs of possession, rest upon 
the idea that the right of the party 
to the property has been established 
and appears of record, so as to en- 
title the party to ask the aid of the 
proper officers, to put dgwn any re- 
sistance to their rights as thus ascer- 
tained.” Whittier v. Whittier, 31 
N. H. 452, 458. 

{[b] Appurtenances.—Where, after 
a divorce, alimony was set out to the 
wife by metes and bounds, the fee to 
no land outside the boundaries of the 
alimony would pass as appurtenant to 
such alimony. Wiggin v. Smith, 54 
N- H.. 218. 

43. See statutory provisions. 

{a] In Minnesota, where a wife is 
granted a divorce on the ground of 
adultery, the court may make her a 
just allowance out of personal prop- 
erty in addition to her dower interest 
in lands. Sodini v. Sodini, 96 Minn. 
329. 104 NW 976. 

[b] In Nebraska (1) the court has 
power to award the wife a specific 
part of the personal estate of the 
husband in addition to alimony. 
Washington yv. Washington, 78 Nebr. 
741, 111 NW 787; Hays v. Hays, 75 
Nebr. 728, 106 NW 773; Cizek v. 
Cizek, 69 Nebr. 797, 96 NW 657, 99 
NW 28, 5 AnnCas 464. (2) But it 
cannot award her a part of his real 


estate. Cizek v. Cizek, supra. See 
also supra text and note 23. 
44. See statutory provisions; and 


cases supra note 29 


45. See supra ee "578-604, 

46. See supra § 599, 

47. Robinson Vv. Robinson, 7 
Humphr. (Tenn.) 440. See also su- 


pra §§ 577, 612. 
48. Robinson Vv. 
Humphr. (Tenn.) 440. 
49. McClung v. McClung, 42 Mich. 
53, 3 NW 250. 


Robinson, ic 


175, 98 NW 630, 99 NW 707. 
Ky.—iIrwin v. Irwin, 105 Ky. 640, 
49 SW 432. 
Nebr.—Walton v. Walton, 57 Nebr. 
102, 77 NW 392; Heist v. Heist, 48 


Nebr. 794, 67 NW 790; McKee v. Mc- 
re 2 Nebr. (Unoff.) 322, 96 NW 
489. 


N. J.—Dietrick v. Dietrick, 88 N. J. 
Eq. 560, 103 A 242; Andreas v. An- 
dreas, 88 N. J. Ea. 130, 102 A 259. 

Eng.—Cobb v. Cobb, [1900] P. 294. 

“Every case must depend very 
much on its own peculiar circum- 
stances.” Richmond v. Richmond, 2 
N. J. Hq. 90, 92. 

51. Ill—Andrews vy. Andrews, 69 
Ill. 609; Reaves vy. Reaves, 2 Ill. 242. 

Ind.—Huffman v. Huffman, 53 Ind. 
A. 201, 101 NE 400; Musselman vy. 
Musselman, 44 Ind. 106. 

Iowa.—Russell v. Russell, 4 Greene 
26, 61 AmD 112, 

Ky.—Smith v. Smith, 181 Ky. 55, 
203 SW 884; Griffin v. Griffin, 173 Ky. 
636, 191 SW 458; Burns v. Burns, 173 
Ky. 105, 190 SW 683; Pemberton v. 
Pemberton, 169 Ky. 476, 184 SW 3878; 
Ramsey v. Ramsey, 162 Ky. 741, 172 
SW 1082; Harrison vy. Harrison, 146 
Ky. 631, 143 SW 40; Baker v. Baker, 
Sh SiWt729, 20 Kyi 53383 


Mass.—Brown v. Brown, 222 Mass. 
415, 111 NE 42. 
Mich.—Zastrow v. Zastrow, 162 


Mich. 292, 127 NW 369; Bowerman v. 
Bowerman, 145 Mich. 726, 108 NW 
1086. 

Nebr.—Nathan v, Nathan, 165 NW 
955; Rayles v. Rayles, 91 Nebr. 505, 
136 NW 733; Walton v. Walton, 57 
Nebr. 102, 77 NW 392; Heist v. Heist, 
48 Nebr. 794, 67 NW 790. 

N. J.—Dietrick v. Dietrick, 88 N. J. 
Eq. 560, 103 A: 242. 

Oh.—Knestrick v. Knestrick, 20 Oh. 
Cin rCuONe Sub 10 EeOht pASe28be 

Okl.—Ahrens vy. Ahrens, 169 P 486. 

Pa.—McAndrews v. McAndrews, 31 
Pa. Super. 252; Heidenreich v. Heid- 
ouch 9 Pa.» Dist. 123;.23- Pa. Co: 

Ss. D.—Tuttle v. Tuttle, 26 S. D. 
545, 128 NW 695. 


Va.—Bailey v. Bailey, 21 Gratt. 
(62 Va.) 43. 
Wash.—Herrett v. MHerrett, 80 


Wash, 474, 141 P 1158; Masterson v. 
Ogden, 78 Wash. 644, 139 P 654, Ann 
Casi914D 885. 

[a] Just and proper.—In Indiana 
a statute requires that the court in 
awarding alimony shall make such 
decree “as the circumstances of the 
case shall render just and proper.” 
Hedrick y. Hedrick, 128 Ind. 522, 26 


Ind. A, 645, 66 NE 908, 

52. Dietrick v. Dietrick, 88 N. J. 
Eq. 560, 103 A 242. 

Husband’s ability see supra § 587 


et seq. 
Wife’s needs see supra § 595 et 
seq. 
aa Martin, v, ‘Martin, 195 Ill. A: 
54. Forrest v. Forrest, 13 N. Y. 
Super, 102, 21 N. Y. Super, 640,.3 


AbbPr 144 [aff 25 N. Y. 501]; Knes- 
trickivicknestricks 20" Oh, Cin, Ct. Ne 
S570" 1 OhiiAs; 285: 

55. Johnston v. Johnston, 180 Ky. 
439, 202 SW 869; Goodsell v. Goodsell, 
107 App. Div. 625, 95 NYS 242; Bailey 
v. Bailey, 21 Gratt. (62 Va.) 438. 

56. Brasch v. Brasch, 168 Mich. 
459, 184 NW 450; Detor y. Delor, 159 
Mich. 624, 124 NW 544; Brown vy. 
Brown, 144 Mich. 654, 108 NW 288. 
But see Bowerman v. Bowerman, 145 
Mich. 726, 108 NW 1086 (holding that 
the homestead will be taken into con- 
sideration, although the title stands 
in the name of both parties as ten- 
ants in the entirety, where the title 
once stood in the husband and was 
conveyed to the wife on no consid- 
eration, except the discontinuance of 
a prior divorce suit). 

57. Brasch v. Brasch, 168 Mich. 
459, 184 NW 450. 

58. Ala.—Ex p. Edwards, 183 Ala. 
659, 62 S W75. 

Cal.—Anderson v. Anderson, 124 
Cal. 48, 56 P 630, 71 AmSR 17. 

Colo.—Vigil v. Vigil, 49 Colo. 156, 
111 P 833,31 LRANS 579. 

Conn.—Olmstead v. Oimstead, 85 
Conn. 478, 838 A 628. 

Ga.—Hill v. Hill, 47 Ga. 332; Mc- 
Gee v. McGee, 10 Ga. 477. 

T1l.—Doyle v. Doyle, 268 Ill. 96, 108 
NE 796; Parker v. Parker, 61 Ill. 
369; Williford v. Williford, 162 Ill. 
A. 24; Dooley v. Dooley, 19 Ill. A. 
OMe 

Ind.—Gussman y. Gussman, 140 
Ind. 438, 39 NE 918; Peck v. Peck, 113 
Ind, 168, 15 NE 12; Simons v. Simons, 
LOM win. ML ON paSis INGUsoNess GLOW CLL av. 
Powell, 53 Ind. 513; Ginter v. Ginter, 
56 Ind, A. 98, 104 NE 989; Shafer v. 
Shafer, 53 Ind. A. 325, 101 NE 680; 
Huffman v. Huffman, 53 Ind. A. 201, 
101 NE 400; Boggs v. Boggs, 45 Ind. 
A, 397,+90 NE 1040; Watson v. Wat- 
son, 37 Ind. A. 548, 77 NE 355. 

Towa.—Campbell v. Campbell, 73 
Iowa 482, 55 NW 522. 

Kan.—Miller v. Miller, 97 Kan. 704, 
156 P 695, 696 [quot Cyc]. 

Ky.—Wesley v. Wesley, 181 Ky. 
135, 204 SW 165; Stepp v. Stepp, 178 
Ky. 337, 198 SW 935; Burns v. Burns, 
173 Ky. 105,. 190 SW 683; Fishli v. 
Fishli, 2 Litt. 337; Coffman v. Coff- 
man, 13 KyL 204; Saffell v. Saffell, 
1 Ky. Op. 169. 


For later cases, developments and ckanges in the law see cumulative Annotations, same title, page and note number. 
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award will be interfered with on appeal.®® 

Proportion of Husband’s Kstate. 
There being no fixed rule for determining the 
amount of alimony,®° in the absence of statutes 
to the contrary, the courts in awarding alimony are 
not confined to any specific proportion of the hus- 


[§ 613] «. 


band’s estate.®1 
Whole estate. 


been done.* 


Four sevenths of the husband’s real estate has 


been sustained.®* 


One half. While in some eases it has been said 
that it should never exceed that amount,®> yet it 
has been held that the allowance may be extended 


Me.—Call v. Call, 65 Me. 407. 

Mass.—Brown vy. Brown, 222 Mass. 
415, 121 NE 42. 

Mich.—Bialy v. Bialy, 167 Mich. 
559, 1388 NW 496, AnnCas1913A_ 800. 

Mo.—Viertel v. Viertel, 212 Mo, 562, 
AVINSW 579: 

Oh.—Cox v. Cox, 20 Oh: St. 439; 
Baker v. Baker, 25 Oh. Cir. Ct. 2438, 4 
One A. 170 

Okl.—Doutt v. Doutt, 175 P 740. 

Pa.—McAndrews v. McAndrews, 31 
Pa. Super. 252; Halferty v. Halferty, 
6 Pa. Dist. 613; Walter v. Walter, 3 
Kulp 39. 

Ss. D.—Tuttle v. Tuttle, 26 S. D. 
545, 128 NW 695. 

Wash.—Masterson  v. Ogden, 78 
Wash. 644, 139 P 654, "Ann@asl914D 
885. 

W. Va.—Reynolds v. Reynolds, 72 
W. Va. 349, 78 SE 360. 

Wng.—Powell v. Powell, L. R. 3 
P.186> Jones v. Jones, -L.--R 2-P. 
333: Rees vy. Rees, 3 Phillim, 387, 161 
Reprint 1361, 1 EngEccl 418. 

[a] In England (1) it has been 
said that the rule of the ecclesiastical 
courts as to the amount of perma- 
nent alimony awarded to a wife, who 
had obtained a divorce from bed and 
board, furnishes no guide for the 
exercise of the discretion of the court 
in determining what provision should 
be’made by a husband for a wife who 
has obtained a decree of dissolution 
of marriage. Fisher v. Fisher, 2 
Swab. & Tr. 410 (the principles by 
which the court will be guided in 
exercising that discretion are, that a 
wife, having been deprived of her po- 
sition by her husband’s' conduct, 
ought not. to purchase redress at the 
eost of being left destitute; that it 
would be impolitic to give a wife any 
great pecuniary interest in obtaining 
a dissolution of the marriage tie, and 
that such provision should be pay- 
able only so long as the wife re- 
mains chaste and unmarried). (2) 
But on the other hand it has been 
said that, when the court pronounces 
a decree of dissolution of marriage 
at the suit of the wife, it will, if the 
circumstances permit, order the hus- 
band to secure her a permanent main- 
tenance, on the principle, as to 
amount, of permanent alimony on a 
decree of judicial Relea ney: 
v. Sidney, 34 L J.P. & M. 


59. Peck v. Peck, 113 rere *: 68, 15 
NE 12; Metzler v. Metzler, 99 ind. 
384; Logan v. Logan, 90 Ind. 107; 


Eastes v. Eastes, 79 Ind. 363; Conn 
v. Conn, 57 Ind. 223; Powell v. Powell, 
53 Ind. 513; Ifert v. Ifert, 29 Ind. 473; 
Miller v. Miller, 97 Kan. 704, 156 P 
695; Clark v. Clark, 114 Minn, 22, 129 
NW 1052; Miller v. Miller, 89 Vt. 547, 
95 A 928. 

60. See supra § 611; 
infra this section. 

61. See infra this section. 

62. Ross v. Ross, 78 Ill. 402; New- 
ton v. Newton, 88 SW 1050, 28 KyL 
15; Fletcher v. Fletcher, 54 SW 953, 
21 KyL 1302; Chenault v. Chenault, 5 
Sneed (Tenn ) 248; Craig v. Craig, 31 
Tex. 203. 

[a] Half to wife and half to chil- 


and cases 


While it has been held that an 
award of all the husband’s property to the wife 
is unwarranted,®? there are cases in which this has 
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a_ case." 


dren.—A decree setting apart half of 
the husband’s lands to the wife, and 
the remainder to the children, can- 
not be sustained. Robinson v. Rob- 
inson, 7 Humphr. (Tenn.) 440. 

63. Ramsdell v. Ramsdell, 47 
Wash. 444, 92 P 278; Mitchell v. Mit- 
chell, 89 Wash. 431, 81 P 913. See 
also Wuest v. Wuest, 17 Nev. ‘217, 30 
P 886 (under a statute authorizing 
the court to make such disposition of 
the property of the parties as should 
appear just, in a proper case the court 
may award all of the husband’s prop- 
erty to the wife, besides compelling 
the husband to contribute monthly to 
the support of a child; he should not, 
however, in addition, be compelled to 
pay his wife’s counsel fees). 

ie Douglass v. Douglass, 81 Iowa 

58, 47 NW 92. 

65. Brady v. Brady, 144 Ala. 414, 
39 S 237; McCartin v. McCartin, 37 
Mo, A. 471. 

{a] According to the practice of 
the ecclesiastical courts, the court is 
not at liberty to allot more than one 
moiety of the joint income to the 
wife, although she may have brought 
more than one moiety of the prop- 
erty into settlement. Haigh v. 
Haigh, L.R.1P. & D. 709. 

66. Ill—Dawson vy. Dawson, 110 
ke 279; Wilson v. Wilson, 402 Ill. 
2 

Kan.—Avery v. Avery, 33 Kan. Ad 
P 418,52 AmR 523. 

Ky.— Crabtree v. Crabtree, 85 SW 
211, 27 KyL 435. 

PNA baan hae v. Griffith, 190 SW 

Nebr.—Metcalf v. Metcalf, 73 Nebr. 
79, 102 NW 79. 

N. Y.—Valentine v. Valentine, 87 
App. Div. 156, 84 NYS 37 

Eng.—Cooke Vv. Cooke, 2 Phillim. 
40, 161 Reprint 1072, 1 HngEccl 178; 
Taylor v. Taylor [cit Smith v. Smith, 
2 Phillim. 235, 236, 161 Reprint 1131]. 

But see Hamilton v. Hamilton, 37 
Mich. 603 (where in the circum- 
stances one half was considered ex- 
cessive). 

67. Metcalf v. Metcalf, 73 Nebr. 
79, 102 NW 79; Cooke v. Cooke, 2 
Phillim. 40, 161 Reprint 1072, 1 Eng 
Eeel 178. 

[a], Where the joint labor, care, 
and investments of both parties pro- 
duced the property of the husband, 
an allowance to the wife of about 
one half of such property was held to 
be reasonable in a case where such 
wife was weak, sickly, and unable to 
earn her own living. Metcalf v. Met- 
ealf, 73 Nebr. 79, 102 NW 79. 

68. Valentine v. Valentine, 87 App. 
Div. 156, 84 NYS 37. 

Crabtree v. Crabtree, 85 SW 
me Kyl 4385 (construing St. 
2 Phillim. 


[1903] § 222). 

70. Otway v. Otway, 
109, 161 Reprint 1092, 1 EngEcc) 200 
(although a large part of the prop- 
erty came by the wife, she was given 
less than a moiety, as the husband 
had six children to support). 

71. eBurryyasBurr,).7 Will (NAY. 
207; Lawrence v. Lawrence, 3 Paige 
(N. Y.) 267. 


[19 C.J3.] 265 


to one half of the husband’s estate under peculiar 
circumstances justifying it,®* as for example, the 
fact that the wife contributed materially to the ac- 
cumulation of the husband’s property,®* or the fact 
that the support of children was cast on the wife,®® 
at least with the added circumstance that the wife 
is in feeble health.® 
support of the children was cast on the husband 
has been material in causing a smaller allowance,’° 
although the fact that the wife is given the custody 
of the children should also be considered in such 


Conversely the fact that the 


One third of the husband’s income has often been 
held a proper apportionment.*? 
in some jurisdictions fixing one third of the hus- 
band’s income or property as the proper amount of 


There are statutes 


72. U. S—Hogg v. Maxwell, 233 
Fed. 290. 

Ala,—Turner v. Turner, 44 Ala. 437. 

Del.—Jeans v. Jeans, 2 Del. 142. 

D. C.—Creel v. Creel, 43 App. 82. 

A Ga.—Halleman v. Halleman, 65 Ga. 

76. 

Ill.—Razor v. Razor, 149 Ill. 621, 
36 NE 963. 

Ind.—Musselman v. Musselman, 44 
Ind. 106. J 

Ky.—Day v. Day, 168 Ky. 68, 181 
SW _ 937; Irwin v. Irwin, 55 SW 199, 
21 Kyl 1366; Lockridge v. Lockridge, 
3 Dana 28, 28 AmD 52; Fishli v. Fish- 
Lie? sit. 38it- 

Bet psermacarag tr v. Ricketts, 4 Gill 

Mich.—Hamilton v. Hamilton, 37 
Mich. 603. ‘ 

Minn.—Warren v. Warren, 114 
Minn. 389, 131 NW 879; Wilson v. 
Wilson, 67 Minn. 444, 70 NW 154; 
Segelbaum v. Segelbaum, 39 Minn. 
258, 39 NW 492. 

Miss. —Armstrong v. Armstrong, 32 
Miss. 279. 

N. J.—Dietrick v. Dietrick, 88 N. J. 
Eq. 560, 103 A 242; Andreas v. An- 
dreas, 88 N. J. Eq. 130, 102 A 259; 
Moran v. Moran, (Ch.) 2 A 777. 

N. Y.—Forrest v. Forrest, 13 N. Y. 
Super. 102, 21 N. Y. Super. 640, 4 Abb 
Pr 144 fiaff.25 N.Y. bOLs) Miller’ we 
Miller, 6 Johns. Ch. 91. 

Pa.—McClurg’s App., 66 Pa. 366. 

Porto Rico.—Puigdollers v. Mon- 
roig, 14 Porto Rico 756. 

S. C.—Williams v. Williams, 4 S. C. 
Kq. 183; Prather Veseratherwrs sae 
Ka. 33. 

Utah=_Grimin v. Griffin, 18 Utah 98, 
550P 843 

Wash.—Tierney Vv. 


Tierney, 1 
Wash. T. 569. 


Wis.—Edleman v. Edleman, 125 
Wis. .270, 104 NW 56;. Roelke v. 
Roelke, 103 Wis. 204, 78 NW 923. 

Eng. 

Kettlewell v. Kettlewell, [1898] P 
138; Lister v. Lister, 15 Leder ied Be yo 


Mytton v. Mytton, 3 Hage. Eccl. 657, 
5 EngEccl 249; Kempe vy. Kempe, 1 
Hagg. HKecl. 532; Westmeath v. West- 
meath, 3 Knapp 42, 12 Reprint 563; 
Wallis v. Wallis, 39 ies de eee ite 
151 notes; Hyde v. Hyde, 29 L. J. P. 
& M. 150: Shorthouse wv. Shorthouse, 
(rk. =n Rep. ING Sules te yO twa yas 
Otway, 2 Phillim. 109, 161 Reprint 
1092, 1 EngEcel 200. 

Ont.—McCulloch v. McCulloch, 10 
Grant (Chai@s ‘C3 1320: 

[a] Peculiar facts and circum- 
stances considered.—Where the gen- 
eral rule is that one third of the 
husband’s property or one third of 
his income should be awarded the 
wife as alimony, it is said that the 
amount should be varied by peculiar 
facts and circumstances. Griffin v. 
Griffin, 18 Utah 98, 55 P 84. See Beall 
v. Beall, 80 Ky. 675 (one third con- 
sidered excessive); McClurg’s App.., 
66 Pa. 366 (one third considered the 
maximum beyond which the court 
should not go). ¢ 

[b] One third of gross value of 
property.— Where there were no chil- 
dren to be provided for, the court al- 
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alimony to be awarded, or as an amount beyond 


which courts should not go.78 
One fourth. 


to a wife.”4 ’ 
Dower interest. 


lowed the wife one third of the gross 
value of the property, in the form of 
an annuity, which was equal to about 
one: half of the annual income. It 
was said that if her conduct had been 
discreet, prudent, and submissive to 
her husband, the allowance would 
have been greater. Peckford v. Peck- 
ford, 1 Paige (N. Y.) 274. 

{e] One third of joint income in 
England.—(i) It has been said that 
magistrates would do well to follow 
the practice of the probate, divorce, 
and admiralty division of the high 
court of justice in suits for judicial 
separation, which is, where there are 
no children, to allow the wife one 
third of the joint income. Cobb v. 
Cobb, [1900] P. 294. (2) But in Ket- 
tlewell v. Kettlewell, [1898] P. 138, it 
was said that, although the general 
rule is that one third of the joint 
income of husband and wife should 
be allotted as permanent mainte-~ 
nance to a wife petitioner who has 
been successful in obtaining a dis- 
solution of her marriage, this rule 
does not apply where such income is 
very large. In such a case the court, 
following the opinion of Lord Lud- 
low, L. J., in Sykes v. Sykes, [1897] 
P. 306, held that the proper test is 
what would be considered an ade- 
quate jointure for the wife, as widow, 
in case of her husband’s death. (3) 
Where there are no children of the 
marriage, or where if there are chil- 
dren the wife has not to support 
them, she should be allotted one third 
of the husband’s net income, if she 
has no means of her own, or, if she 
has means apart from her husband, 
then her income is to be made up to 
one third of the joint incomes. Cobb 
v, Cobb, fL900]) Py 294° 

73. See statutory ‘provisions; and 
Beene v. Beene, 64 Ark. 518, 43 SW 
968; Jackson v. Burns, 116 La. 695, 
41 8 40; Wilson vy. Wilson, 67 Minn. 
444, 70 NW 154; Davis v. Davis, 68 
N. CG. 180. 

74. Turner v. Turner, 44 Ala. 437; 
Draper v. Draper, 68 Ill. 17; Bush v. 


Bush, 37 Ind. 164. é 

75. Ala.—King v. King, 28 Ala. 
315. ‘ 

Ark.—Beene v. Beene, 64 Ark. 518, 
43 SW 968. 


awrite v. Jeans, 2 Del. 142. 
y.—Muir v. Muir, 133 Ky. 125, 92 
ow B14, 28 KyL 1355, 4 LRANS 724; 
Thornberry v. Thor nberry, 4. Litt. 
251; 

Minn.—Glaser v. Kaiser, 103 Minn. 
241, 114 NW 762. 

[a] Children: supported by hus- 
band.—‘‘There has been no fixed rule 
laid down in this State for determin- 
ing what amount of alimony should 
be allowed. In the early case of 
Thornberry v. Thornberry, 4 Litt. 251, 
this court held that ‘in a divorce pro- 
ceeding, where a divorce has been 
awarded the wife, and her conduct is 
blameless, an allowance equal to what 
the law gives her on the death of her 
husband is deemed reasonable.’ And, 
so far as we have been able to dis- 
cover, no greater amount of alimony 
has been allowed the wife, especially 
where the burden of supporting the 
children has been put upon the hus- 
band.” Irwin v. Irwin, 105 Ky. 632, 
640, 49 SW 432. 


Under particular circumstances, 
one fourth or less has been held a proper allowance 


A rule for the ascertainment of 
the amount of alimony has been frequently adopted, 
by which the wife obtains the same allowance that 
she would have received had her husband died,*® but 
it has been well observed that this rule cannot be 
_ adopted as a universal one,*® although where an 
absolute divorce is granted, the value of dower that 
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the wife would have otherwise received may always 


be considered in fixing alimony.77 Where by statute 


or agreement the allowance is in lieu of all claim 
for dower, it will be greater than where the dower 


is not affected by the decree,’® and in no event 


ease. 


[b] Divorce for adultery under 
Minnesota statute-—‘‘Prior to the re- 
vision of 1905, the law applicable to 
this state of facts was section 24 ¢ 
66, R. S. 1851, being section 4808, G. 
S. 1894. It reads as follows: ‘When 
the marriage is dissolved by the hus- 
band being sentenced to imprison- 
ment, and when a divorce is ordered 
for the cause of adultery committed 
by the husband, the wife shall be 
entitled to her dower in his lands in 
the same manner as if he was dead.’ 
The term ‘dower,’ as used in this 
section, was held in Holmes v. 
Holmes, 54 Minn. 352, 56 NW 46, to 
extend to and include the later stat- 
utory provisions for the wife, instead 
of dower, in the lands of the deceased 
husband. Under this section it be- 
came the settled law of this state 
that, when a divorce from a husband 
was granted to the wife on the 
grounds of adultery, her interest in 
the estate was the same as upon his 
death.’”’ Glaser v. Kaiser, 103 Minn. 
241, 242, 114 NW 762. See also Linse 
v. Linse, 98 Minn. 243, 108 NW 8; 
Sodini v. Sodini, 96 Minn. 329, 104 
NW 976; Keith v. Mellenthin, 92 
ra 527, 100 NW 3866, 104 AmSR 

(Be 

76. Jeter v. Jeter, 36 <Ala. 391 
(it can probably be adopted with jus- 
tice and propriety in a larger number 
of cases than any other, but that the 
very nature of the subject, the di- 
versity of the considerations to be 
regarded, and the difference between 
the parties and families to be affect- 
ed, all forbid that this, or any other, 
should be adopted as a universal 
rule). 

77. Wesley v. Wesley, 181 Ky. 135, 
204 SW 165. 

78. Plaster v. Plaster, 47 Ill. 290; 
Crane v. Fipps, 29 Kan. 585; Owen v. 
Yale, 75 Mich. 256. 42 NW 817; Gercke 
v. Gercke, 100 Mo. 237, 13 SW 400. 

[a] In Michigan (1) the right of 
dower becomes vested by statute as 
soon as the decree of divorce becomes 
final. Orth v. Orth, 69 Mich. 158, 37 
NW 67; Percival v. Percival, 56 Mich. 
297, 22 NW 807. (2) And where a 
wife prays for a reasonable sum as 
permanent alimony, she elects to take 
the sum awarded in lieu of dower. 


Walton v. Walton, 57 Nebr. 102, 77 
NW 392. 

79) Muir v.(Muir, 133 %Ky,. 125, 492 
SW 314, 28 KyL 1355, 4 LRANS 909; 
Thornberry v. Thornberry, 4 Litt. 
(Ky.) 251. 

80. See supra §§ 611, 613. 

81. Ala.—Black v. Black, 74 S 338; 
Folda v. Folda, 174 Ala, 286, 56 S 
boos 


Cal.—Schammel v. Schammel, 74 
Cale3s6nlb Prse4: 

Colo.—Van Gordor v. Van Gordor, 
eae 57, 129 P 226, 44 LRANS 

Conn.—Olmstead y. Olmstead, 85 
Conn. 478, 83 A 628. 

Ga.—Summer v. Summer, 118 Ga. 
408, 45 SE 315. 

Iil.—Klekamp v. Klekamp, 275 Ill. 


98, 113 NE. 852, AnnCasi1918A 663; 
Elzas v. Elzas, 171 Ill. 632, 49 NE 
TA 


Ind.—Ginter v. Ginter, 56 Ind. A. 
98, 104 NE 989; Woodburn v. Wood- 
burn, 47 Ind. A. 696, 95 NE 268; Skin- 


should the allowance be less than the wife’s dower 
interest would have been.7® 

[§ 614] d. Adequacy and Excessiveness. 
der the general rules,*° the adequacy or excessive- 
ness of an allowance of permanent alimony depends 
largely upon the circumstances of each particular 
In the notes may be found illustrations of 


Un- 


ner v. Skinner, 47 Ind. A. 670, 95 NH 
128; Boges v. Boggs, 45°Ind. A. 397, 
90 NE 1040. 

Iowa.—Spain v. Spain, 177 Iowa 
249, 158 NW 529, LRA1917D 319, Ann 
Casi918E 1225; “Hartl v. Hartl, P55 
Towa 329, 1285 NW 1007; Daly v. Daly, 
154 Iowa. 486, 131 NW 758; Parsons v. 
Parsons, 152 Iowa 68, 131 NW 17; 


Martin v. Martin, 150 Towa 223, 129 
NW 816; Vey v. Vey, 150 Iowa 166, 
129 NW 801; Walston v. Walston, 126 
NW 145; Graves v. Graves, 138 Iowa 
17, 115 NW 488; Halley v. Halley, 130: 
Iowa 683,107 NW 807. 

Kan.—Galutia v. Galutia, 72 Kan. 
70; 82) P 461. 

Ky.—Burns v. Burns) 173 Ky., £05; 
190 SW 683; Logan vy. Logan, 171 Ky. 
115, 188 SE 301; Anderson v. Ander- 
son, 152 Ky. 173, 154 SW 1; Green v. 
Green, TH2 sys 486 Tbs eaSWe Tips 
Shehan y. Shehan, 152 Ky. 191, 153 
SW 248; Duvall v. Duvall, 147 Ky. 
426, 144°SW 78; Wells v. Wells, 143 
Kys 813, 137 sw 537; Hooge v. Hooge, 
142 Ky. 439, 134 Sw 476; Broyles v. 
Broyles, 106 SW 212, 32 Kyl 445; 
Hooe v. Hooe, 122 Ky, 590, 92 Sw 


SILT 20 tk y Ie 3, ORANG 7.98 
13 Ann Cas 214; WHughbanks v- 
eee EOS Wie Lob >see Deamiscy sie, 

La. — Hanagriffe Vv. Hanagriffe, 
122 La. 1012, 48 S 438; Gehrkin 
oR Kinberger, 118 .La. 458, 43 S 

Md.—Ricketts v. Ricketts, 4 Gill 


105. 

Mich.—Collins v. Collins, 189 Mich. 
659, 155 NW 555; Youngs v. Youngs, 
183 Mich. 239, 149 NW 1068; Young 
v. Young, 179 ‘Mich. 149, 146 NW aE 
Pingree v. Pingree, 170 Mich. 36, 135 
NW 923; McDuffee v. McDuffee, 169 
Mich. 410. 135 NW 242; Robson v. 
Robson, 161. Mich. 293, 126 NW 216; 
Lofvander v. Lofvander, 146 Mich. 
370, 109 NW 662; Bowerman v. 
Bowerman, 145 Mich. 726, 108 NW 

Minn.—Sodini v. Sodini, 96 Minn. 
829, 104 NW 976. 

Miss. —Verner v. Verner, 64 Miss. 
ieee a S 52. 

Smith v. Smith, 183 SW 8943 
Grime v. Griffith, 190 ‘SW 1021; Ay- 
lor v. Aylor, 186 Sw 1068; Viertel v. 
Viertel, 212 Mo. 562, 111 SW B98 
Glover v. Glover, 193 "Mo. A. 648, 187 

SW 278; Smith v. Smith, 122 Mo. A. 
99, 80 SW 568; Hauber vy. Hauber, 170 
Mo. A. 71, 156 SW 54, 

Nebr.—Pierce v. Pierce, 96 Nebr. 
511, 148 NW 151; Bolton v. Bolton, 94 
Nebr. 348, 143 NW 208; Anderson v. 
Anderson, 89 Nebr. 570, 131 NW 907, 
AnnCas1912C 1; Myers v. Myers, 88 
Nebr. 656, 130 NW 254; Mills v. Mills, 
88 Nebr. 596, 130 NW 419; Metcalf 
v. Metcalf, 73 Nebr. 79, 102 NW i9e 
Hays v. Hays, 75 Nebr. 728, 106 NW 


773. 
N. J.--Strettwolf v. Streitwolf, 
ey 47 A 14 


Y.—Valentine v. Valentine, 87 
a ise 156, 84 NYS 37. 


N. D.—De ‘Roche v. De Roche, 12 
ae D. 17, 94 NW 767, 1 AnnCas 

Okl.—Vick v. Vick, 45 Okl. 411, 145 
PesLot 


Or.—Laycock v. Laycock, 
610, 98 P 487. 


52 Or. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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periodical allowances held to be proper,®? as being 
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adequate ** or not excessive,** and also of allowances 


Pa.—Crawford v. Crawford, 64 Pa. 
Super. 30; Hdgar v. Edgar, 23 Pa. 
Super. 220. 

S. D.—Tuttle v. Tuttle, 26 S. D. 545, 
128 NW 695. 

Tenn.—Toncray v. Toncray, 123 
Tenn. 476, 131 SW 977, 31 JURANS 
315, AnnCas1912C 132; Watson v. 
Campodonico, 3 Tenn. Civ. A. 698. 

Utah.—Read v. Read, 28 Utah 297, 
182 P 675: 

Va.—Owens v. Owens, 96 Va. 191, 
31 SE 72. 

Vt.—Miller v. Miller, 89 Vt. 547, 95 
A. 928. 

Wash.—Cooper v. Cooper, 64 Wash. 
PG BUG Se Se 

W. Va.—McKinney vy. McKinney, 80 
W. Va. 745, 93 SE 831. 

Wisi—MecCaughey v. McCaughey, 
160 Wis. 287, 151 NW 812; Minahan 
v. Minahan, 145 Wis. 514, 130 NW 
476; Sehwenn v. Schwenn, 143 Wis. 
399, 127 NW 948; Uecker v. Theidt, 
133 Wis. 148, 113 NW 447; Martin v. 
Martin, 126 Wis. 237, 105 NW 783; 
Hoernig v. Hoernig, 109 Wis, 229, 85 
NW 346. 


82. Crabtree v. Crabtree, 85 SW 
211, 27 KyL 485; Snay v. Snay, 192 
Mich. 210, 158 NW 858; Smith v. 


Smith, (Mo. A.) 193 SW 894. 

83. [a] $30 per month.—Folda v. 
Folda, 174 Ala. 286, 56 S 533 (hus- 
band’s wages seventy-five dollars per 
month, and unproductive land worth 
two hundred dollars; wife having 
property producing income of one 
hundred dollars per annum). 

[b] $6 per month.—Griffin v. Grif- 
fin, 173 -Ky. 636, 191 SW 458 (husband 
had no estate beyond limited earn- 
ing capacity); Trimble v. Trimble, 97 
Va. 217, 33 SE 531 (husband owned 
ieee worth fifteen hundred dol- 
lars). 

{c] $10 per week.—Dietrick _ v. 
Dietrick, 88 N. J. Eq. 560, 103 A 242 
(husband had no property and only 
net income of forty-five dollars a 
week from his dental practice, and 
wife had reasonable expectance of 
five dollars per week as income from 
own property). 

84. [a] $16,000 per annum.—Burr 
ve Burr, 10 Paige (N. iY: 20 [aff 7 
Hill 207] (husband worth nearly a 
million, with but one relative having 
any claim on his money). i 

[b] $4,000 per annum.—Forrest Vv. 
Forrest, 13 N. Y. Super. 102, 21 N. Y. 
Super. 640, 4 AbbPr 144 [aff 25 N. Y. 
501] (husband worth between two 
hundred thousand and three hundred 
thousand dollars, and had an annual 
income from his profession of twelve 
thousand dollars). 

[c] $3,200 per annum.—Andreas v. 
Andreas, 88 N. J. Eq. 130, 102 A 259 
(for wife and child, although wife 
had estate of eleven thousand ‘dol- 
lars, where husband’s property at five 
per cent investment would give an in- 
come of nine thousand two hundred 
forty-three dollars). 

{d] $2,400 per annum.—Harris v. 
Harris, 83 App. Div. 123, 82 NYS 568 
(and custody of the four children, 
husband’s income about forty-five 
hundred dollars per annum). 

[e] $1,300 per annum.—Edgar v. 
Edgar, 23 Pa. Super. 220 (husband 
had property valued at ninety thou- 
sand dollars, and income of about 
four thousand dollars per annum). 

{f] $1,000 per annum.—HElzas v. 
Bizas, 171 Ill. 632, 49 NE 717 (hus- 
band’s net income exceeded twenty- 
five hundred dollars per annum); 
Boyce v. Boyce, 27 N. J. Eq. 433 (sum 
sufficient to provide her with support 
equal to that which she would have a 
right to expect if living with hus- 
band). 

[g] $750 per annum.—Aitchison v. 
Aitchison, 99 Iowa 938, 68 NW 573 
(wife given custody of two chil- 
dren, and husband competent busi- 
ness man, earning fifteen hundred 
dollars per annum), 


{h] $720 per annum.—Firman v. 
Firman, 109 Ill. 63 (with use of 
homestead, husband’s income thirty- 
eight hundred dollars per annum). 

[i] $650 per annum.—Stewart v. 
Stewart, 51 App. Div. 629, 65 NYS 
927 (and five hundred dollars per an- 
num for maintenance and education 
of child, where husband’s income 
thirty-three hundred dollars a year, 
and he owned property valued at 
fifty-one hundred dollars, although 
wife owned house worth seventy- 
eight hundred doilars, mortgaged for 
five thousand dollars, had six thou- 
sand dollars awaiting investment, 
and an annual income of one hun- 
dred twenty dollars). 

{ij] $500 per annum.—Pearce v. 
Pearce, (Ky.) 16 SW 271, 13 KyL 67 
(husband’s income one hundred fifty 
dollars per month). 

[k] $400 per annum.—Becker v. 
Becker, 79 Ill, 532 (husband’s estate 
worth nine thousand dollars, and his 
indebtedness did not exceed nine hun- 
dred dollars); Williams v. Williams, 
29 Wis. 517 (and five hundred dol- 
lars per annum for support of daugh- 
ter of eighteen and son of fourteen, 
where value of husband’s property 
did not exceed thirty thousand dol- 
lars). 

[1] $300 per annum.—McAllister 
v. McAllister, 15 KyL 750 (husband’s 
estate valued at over five thousand 
dollars). 

[m] $200 per annum.—Trapp v. 
Trapp, 46 SW 213, 20 KyL 335 (hus- 
band a capable business man with an 
estate worth ten thousand dollars, 
although he was past middle age and 
had large family of children by for- 
mer marriage). 

[n] $150 per annum.—Verner v. 
Verner,. 64 Miss. 184, 1 S 52 Chus- 
band having property worth more 
than twelve hundred dollars, and be- 
ing able to earn more than his sup- 
port by his labor); Cralle v. Cralle, 
84 Va. 198, 6 SH 12 (husband was of 
good business habits and worth 
thirty-eight hundred dollars). 

{o] $100 per annum.—Miller. v. 
Miller, 6 Johns. Ch. (N. Y.) 91 (hus- 
band’s annual income from real and 
personal estate three hundred twen- 
ty-five dollars per annum). 

{p] $150 per month.—Dawson vy. 
Dawson, 110 Ill. 279 (more than one 
half of the husband’s net income). 

{q] $125 per month.—Schammel v. 
Schammel, 74 Cal. 36, 15 P 364 (hus- 
band’s monthly income four hundred 
thirty-two dollars). 

{r] $70 per month.—Read_ v. 
Read, 28 Utah 297, 78 P 675 (husband 
earned three hundred dollars. per 
month, and owned property worth ten 
thousand dollars). 

{s] $40 per month.—Hanagriffe v. 
Hanagriffe, 122 La. 1012, 48 S 438 
(husband employed at annual salary 
of eighteen hundred dollars and 
board, for which he worked about six 
months in year, had no one else de- 
pendent upon him for support, and 
wife and four minor children were 
without means). 

{t] $80 per month,—Ghisalberti v. 
@Alamari, 1437 tua. 507,41 78/4 S) (vol 
(where evidence of husband’s earn- 
ings and property was sufficient to 
show his ability to pay): 

fu] $25 per month.—Thiesing v. 
Thiesing, 26 SW 718, 16 KyL 115 
(husband worth three thousand dol- 
lars, and earned one hundred twen- 
ty-five dollars per month); Anderson 
v. Anderson, 89 Nebr. 570, 131 NW 
907, AnnCas1912C 1 (husband had an 
jnecome of ninety-five dollars per 
month over and above his living ex- 
penses); Cooper v. Cooper, 64 Wash. 
919, 116 P 673 (and one hundred fifty 
dollars as attorney’s fees, husband 
in good health, engaged in insurance 
business, and capable of earning con- 
siderable money). 

[v] $24 per mouth.—Deusenberry 
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held improper,®® as being excessive or inade- 


v. Deusenberry, (W. Va.) 95 SE 665 
(husband earned sixty-five dollars 


per month, and had realty’ worth 
three thousand dollars and some 
money). 

[w] $20 per month.—Rogers v. 


Rogers, 3 Gal., Unrep. ‘Cas: 559, 31 P 

157 (husband@’s income two hundred 
fifty dollars); Brandt v. Brandt, 40 
Or. 477, 67 P 508 (husband’s property 
worth nine thousand dollars, and he 
had it.come sufficient for maintenance 
of family); McAndrews vy. McAn- 
drews, 31 Pa. Super. 252 (husband’s 
monthl salary about one hundred 
thirty-five dollars); Owens v. Owens, 
96 Va. 191, 31 SE 72 (property, val- 
ued at twenty-five hundred dollars, 
was purchased as result of their joint 
labor, and husband was_ strong, 
healthy man between forty and for- 
ty-five years of age). 

[x] $16 per week.—Streitwolf v. 
Streitwolf, (N. J. Ch.) 47 A 14 (hus- 
band having an annual income of 
twenty-three hundred dollars), 

{y] $15 per week.—Porter v. Por- 
ter, 162 Ill. 398, 44 NE 740 (husband 
an economical business man with 
capital of forty thousand dollars, and 
wife awarded custody of child). 

[z] $10 per week.—Scragg v.° 
Scragg, 118 NYS 487 (husband shown 
to earn twenty-five doilars per week). 

[aa] $8 per week.—Potts  v. 
Potts, 68 Mich. 492, 36 NW 240 (hus- 
band worth from twenty thousand to 
seventy-five thousand dollars). 

[bb] $2 per week.—Russell v. 
Russell, 75 Mich. 572, 42 NW 983- 
(husband had nothing but his earn- 
ings as employee of fire department). 

85. Garrett v. Garrett, 252 Ill. 318, 
96 NE 882 [rev 160 Ill. A. 321]; Grif- 
fith v. Griffith, (Mo.) 190 SW 1021; 
Curtin vy. Curtin, 111, App. Div, 447, 
97 NYS 771; Cowles v. Cowles, 29 
App. Div. 476, 51 NYS 1057; Galusha 
v. Galusha, 43 Hun (N. Y.) 181 [mod 
on other grounds 116 N. Y. 635, 22 
NE.1114, 15 AmSR 453, 6 LRA 487]. 
_ 86. [a] $1,000 per annum.—Wil- 
liams v. Williams, 3 Silv. Sup. 385, 6 
NYS 645, 17 NYCivProc 297 [aff 130 
Ni -Y¥. 193, 29 NE 98, 27%. AmSR! 517, 
14 LRA 220] (reduced to five hundred 
dollars per annum, where husband’s 
income was between three thousand 
and three thousand five hundred dol- 
lars, and wife had an annual income 
of one thousand dollars, and an al- 
lowance of five hundred had been 
made for support of child); Henin- 
ger v; Heninger) 90 Va.7 271, 8 Si) 
193 (husband’s farm consisted of 
three thousand two hundred and 
ninety-six acres of land valued at 
thirty thousand dollars, and it pro- 
duced very little income, being large- 
ly unimproved land). 

[b] $410 per anuum.—Freeman v. 
Mreeman, 90) Ky.) 23, 43 "Siw. 2467015) 
Kyl 822 (husband worth but three 
thousand dollars and not able to work 
by reason of old age). 

[c] $400 per annum.—Newsome v. 
Newsome, 95 Ky. 383, 25 SW 878 
(wife had separate property amount- 
ing to three thousand dollars, and 
husband worth twenty thousand dol- 
lars). 

[ad] $350 per month.—Sidway v. 
Sidway, 156 App. Div. 61, 141 NYS 
14 (reduced to one hundred fifty dol- 
lars, where husband’s income was 
only two hundred dollars, although 
for many years he had received gen- 
erous gratuities from his mother, a 
woman.of large means). 

fe] $75 per month.—Gooding v. 
Gooding, 104 Ky. 755, 47 SW 1090, 48 
SW 432 (husband had an estate con- 
sisting merely of land worth about 
nineteen thousand dollars, and had 
others dependent upon him). 

[f] $25 per month.—Culpepper v. 
Culpepper, 98 Ga., 804, 25 SH 443 
(husband had no property, was with- 
out a profession and out of employ- 
ment, and had no home except upon 


. worth but twenty-five 
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quate.®? 


Likewise reference is made in the notes 
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to eases of allowances in gross held proper,®? as 


his father’s farm, where he worked 
for his'board and clothing). 

87. [a] $150 per month,—EHEmer- 
son v. Emerson, 68 Hun 37, 22 NYS 
684 [aff 143 N. Y. 633 mem, 37 NE 826 
mem] (husband’s annual net income 
nearly ten thousand dollars). 

88. Turner v. Turner, 44 Ala. 437; 
Doyle v. Doyle, 268 Ill. 96, 108 NE 
796; Murray v. Murray, 163 Ky. 546, 
174 SW 9; Streicher v. Streicher, 
(Mich.) 168 NW 409; Stanton v. Stan- 
ton, 197 Mich. 161, 163 NW 873; Kraft 
v. Kraft, 160 Mich. 654, 125 NW 693; 
Griffith v. Griffith, (Mo.) 190 SW 
1021; Williams v. Williams, 122 Wis. 
27, 99 NW 341. 

89. [a] $2,000.— Rosenberger v. 
Rosenberger, 150 Ky. 8038, 150 SW 
1023 (although husband worth from 
fifteen thousand to eighteen thousand 
dollars, where the evidence threw 
some question on wife’s purity). 

[b] $1,000.—Tietken y. Tietken, 60 
Nebr. 188, 82 NW 367 (out of an es- 
tate of nine thousand eight hundred 
dollars, husband physically unable to 
perform manual labor). 

[ce] $609.—Rearinger v. Bearinger, 
170 Mich. 661, 186 NW 117 (husband’s 
farm came to him from his parents 
when he was heavily in debt, and five 
thousand dollars received about the 
same time from his brother’s estate 
was used in paying off indebtedness 
and improving farm). 

[d] $100.—Tumbleson vy. Tumble- 
son, 79 Ind. 558 (husband’s property 
hundred dol- 


90. [a] $100,000.—Bialy v. Bialy, 
167 Mich. 559, 133 NW 496, AnnCas 
1918A 800 (husband worth three hun- 
dred fifty thousand dollars). 


lars). 


{b] $38,500.—Hermann a0 Her- 
mann, 144 Wis. 380, 129 NW _ 398 
(husband worth over twenty-five 


thousand dollars). 

[ec] $25,000.—Edholm y. Edholm, 
99 Nebr.-331, 156 NW 500 (with fifty 
dollars per month for support and 
education of minor daughter, hus- 
band worth one hundred ten thou- 
sand dollars). 

{[d] $20,000.—Jeter v. Jeter, 36 
Ala, 391 (husband’s estate worth at 
least forty-six thousand dollars, and 
he had already made ample provision 
for the elder of his two children); 
Stillman vy. Stillman, 7 Baxt. (Tenn.) 
169 (estate valued at one hundred 
thousand dollars, and wife had con- 
tributed six thousand dollars to hus- 
band’s business). 

fe] $11,000.—Viertel v. Viertel, 
212 Mo. 562, 111 SW 576. (husband 
had estate of between thirty thou- 
sand and thirty-five thousand dollars, 
and the burden of maintaining two 
children was on him). 

{f] $10,000.—Burr v. Burr, 
Paige (N. Y.) 20, [aff 7 Hill 207] 
(husband's estate estimated at nearly 
one million dollars). 

{g¢] $8,000.—Van Gordor v. Van 
Gordor, 54 Colo. 57, 129 P 226, 44 
LRANS 998 (husband’s estate valued 
at from fourteen thousand seven 
hundred to thirty-five thousand dol- 
lars). 

[h] $7,000.—De Roche vy. De 
Roche, 12 N. D. 17, 94 NW 767, 1 Ann 
Cas 221 (husband and wife had ac- 
cumulated fourteen thousand dollars, 
husband had position which would 
support him, and wife had custody of 
three minor children); Hooper v. 
Hooper, 102 Wis. 598, 78 NW 753, 44 
LRA 725 (and one hundred dollars 
per month, husband worth eighty 
thousand dollars, yielding an income 
of forty-two hundred dollars, and in 
addition derived considerable income 
from his profession). 

[i] $6,000.—Howard v. Howard, 
188 Mo. A. 564, 176 SW 483 (hus- 
band’s property worth eighteen thou- 
sand to twenty-five thousand dollars, 


10 


with indebtedness of five thousand 
dollars); Gereke v. Gercke, 100 Mo. 
237, 18 SW 400 (husband and wife by 
industry and economy having ac- 
cumulated an estate worth about 
twelve thousand dollars). 

{j] $5,250.—Hendrix vy. Hendrix, 
101 Wash. 535, 172 P 819 (husband 
earned one hundred thirty-five dol- 
lars per month, and had property val- 
ued at between seven thousand and 
ten thousand dollars). 

{k] $5,000.—Pemberton v. Pem- 
berton, 169 Ky. 476, 184 SW 378 (hus- 
band had a net estate of twenty-two 
thousand dollars with an expectancy 
of equal value, and wife had no prop- 
erty); Pauly v. Pauly, 69 Wis. 419, 
34 NW 512 (husband possessed of 
good business ability and had always 
been successful in accumulating prop- 
erty, although not shown at time of 
divorce to be in possession of an 
estate). 

{l1] $4,500—Berryman vy. Berry- 
man, 59 Mich. 605, 26 NW 789 (hus- 
band has estate worth ten thousand 
or fifteen thousand dollars which 
wife helped to accumulate). 


[m] $4,000.—De Ruiter v. De 
Ruiter, 28 Ind. A. 9, 62 NE 100, 91 
AmSR 107 (out of estate worth 


twenty thousand dollars). 

{[n] $3,800.—Burris vy. Burris, 180 
Ky. 365, 202 SW 906 (with allowance 
of twenty dollars a month for sup- 
port of children, husband worth 
twenty thousand dollars); Delor v. 
Delor, 159 Mich. 624, 124 NW 544 
(real estate owned by the entireties 
worth seven thousand dollars). 

[o] $3,500.—Hedrick v. Hedrick, 
28 Ind. 291 (estate valued at thirteen 
thousand dollars); Barber v. Barber, 
74 lowa 301, 37 NW 381 (husband 
worth fifteen thousand dollars) ; 
Freund v. Freund, 174 Mich. 337, 140 
NW 509 (with twenty-five dollars per 
month for support of two minor chil- 
dren, out of estate valued at nine 
thousand dollars); Hermann vy. Her- 
mann, 144 Wis. 380, 129 NW 398 
(husband worth from twenty-five 
thousand to thirty thousand dollars). 

LP] $3,400.—Doolittle v. Doolittle, 
78 Iowa 691, 483 NW 616, 6 LRA 187 
(estate valued at fourteen thousand 
dollars, and wife possessed of not 
more than two thousand dollars in 
her own name). 

{q] $3,000.—Drarer v. Draper, 68 
Ill. 17 (husband worth four times 
that amount); Martin v. Martin, 150 
Iowa 223, 129 NW 816 (husband 
worth twenty-one thousand to twen- 
ty-five thousand dollars); Williams v. 
Williams, 36 Wis. 362 (husband 
worth, after deducting his debts, 
twenty thousand dollars). 

fr] $2,500.—Day v. Day, 84 Iowa 
221, 50 NW 979 (husband shown to 
be well-to-do); Mills v. Mills, 88 
Nebr. 596, 130 NW 419 (property es- 
timated to be worth from four thou- 
sand to five thousand six hundred 
dollars had been accumulated by 
joint efforts of husband and wife, no 
dependent children, and wife sixty- 
four years old and infirm); Laycock 
v. Laycock, 52 Or. 610, 98 P 487 (and 
twenty dollars a month for support 
of minor child, husband worth from 
twenty-eight thousand to thirty thou- 
sand dollars). 

[s] $2,250.—Heist vy. Heist, 48 
Nebr. 794, 67 NW 790 (payable in six 
annual installments, wife without 
property and having custody of chil- 
dren, and husband worth forty-five 
hundred dollars). 

[t] $2,200.—Dickinson y. Dickin- 
son, 54 Ind. A. 58, 102 NE 389 (hus- 
band worth at least eighteen thou- 
sand dollars). 

{uj $2,000.—Johnson vy. Johnson, 
36 Ill A. 152 (husband’s property 
worth from four thousand to six 
| thousand dollars, and he in vigorous | 


| 
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being adequate ®* or not excessive,°° and also of 


Daye health); Parsons vy. Par- 
sons, 152 Iowa 68, 131 NW 17 (wife 
left with five stepchildren, and hus- 
band owned farm of one hundred six- 
ty-five acres, town property, prop- 
erty in Mexico, and certain personal 
property valued at from ten thou- 
sand to fifteen thousand dollars); 
Adams v. Seibly, 115 Mich. 402, 73 
NW 3877 (husband a man of ample 
means); Wilde v. Wilde, 37 Nebr. 891, 
56 NW 724 (husband’s estate worth 
eight thousand five hundred dollars, 
of which amount four thousand dol- 
lars made by him since the marriage 
out of property held in trust for oth- 
e 


rs). 

[v] $1,500.—Robinson vy. Robin- 
son, “79. Cal. 511, 21 P 1095~(out. of 
five thousand dollars, for support of 
wife and two small children); Metz- 
ler v. Metzler, 99 Ind. 384 (out of 
property valued at thirty-five hun- 
dred dollars); Glover v. Glover, 193 
Mo. A. 648, 187 SW 278 (wife brought 
five hundred dollars into marriage 
compact, and husband worth six 
thousand or seven thousand dollars); 
Uecker v. Thiedt, 133 Wis. 148, 113 
NW 447 (husband worth sixteen thou- 
sand dollars, none of which had been 
contributed by wife). 

[w] $1,400.—Templeton vy. Tem- 
pleton, 126 Mich, 44, 85 NW 247 (hus- 
band’s property consisted of farm 
valued at thirty-three hundred fifty 
dollars, and personal ote eagle worth 
eleven hundred forty dollars) 

[x] $1,250—Coffman vy. Coffman, 
138 KyL 204 (husband’s estate worth 
four thousand five hundred ‘dollars, 
to which wife had contributed one 
thousand dollars). 

Cy] $1,200.—Farrell v. Farrell, 196 
Ala. 167, 71 S 661 (with attorney’s 
fees, husband successful in business, 
with a personal estate of five thou- 
sand dollars or more); Brasch _ v. 
Brasch, 168 Mich, 459, 1384 NW 450 
(husband’s estate ageregating four 
thousand dollars), 

{z] $1,180.—Rudman v. Rudman, 
5 Ind. 63 (husband worth between 
four thousand and five thousand dol- 


lars). 

{aa] $1,100.—Hedrick v. Hedrick, 
128 Ind. 522, 26 NE 768 (husband 
worth twenty-two hundred dollars, to 
which wife contributed three hun- 
dred dollars). 

[bb] $1,000.—Lacey v. Lacey, 95 
Ky 110, 23 SW 673, 15 KyL 439 (es- 
tate valued at from twenty-five hun- 
dred to three thousand dollars, and 
wife past middle life and had con- 
tributed to accumulation of the es- 
tate) 

ec] $700.—Graves vy. Graves, 138 
Iowa 17, 115 NW 488 (husband at 
time of former hearing worth nine 
hundred to fifteen hundred dollars, 
which he had concealed, so that wife 
was compelled by husband’s fraud to 
employ counsel to reopen first decree 
and to take case twice to this court). 

[dd] $600.—Watson vy. Watson, 37 
Ind. A. 548, 77 NE 355 (wife’s prop- 
erty amounted to only five hundred 
dollars, while that of husband worth 
from six thousand to seven thousand 
dollars); Wagoner v. Wagoner, 128 
Mich. 635, 87 NW 898 (husband had 
fifteen hundred dollars in cash and 
some real property). 

[ee] $500—Sesterhen vy. Sester- 
hen, 60 Iowa 301, 14 NW 333 (and 
homestead, husband possessed of 
homestead worth two thousand dol- 
lars, other lands worth twenty-six 
hundred dollars, personal property 
valued at one thousand dollars, and 
not in debt); Logan v. Logan, 171 
Ky. 115, 188 SW 301 (husband had 
net estate of about two thousand dol- 
lars); Evans v. Evans, 93 Ky. 510, 20 
Sw 605, 14 KyL 628 (husband worth 
from two thousand to three thousand 
dollars); Lofvander vy. Lofvander, 146 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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such allowances held improper, 
sive °* or inadequate.®? 

[§ 615] .10. 
In General. 


Mich. 370, 109 NW 662 (husband 
worth seven thousand dollars). 

[ff] $250.—Donaldson y. Donald- 
son, 1384 Mich. 289, 96 NW 448 (hus- 
band owned equity in real estate 
worth fifteen hundred dollars, had al- 
most no personal property, and 
earned but small salary). 

[gg] 2,000 shares corporate stock. 
—Pingree vy. Pingree, 170 Mich. 36, 
135 NW 923 (husband owned seven 


thousand six hundred sixty-seven 
shares). 
91. i11—Wilson y. Wilson, 102 Ill. 


29. 

Ind.—Ginter y. Ginter, 56 Ind. A. 
98, 104 NE 989. 

Iowa.—Ensler v, Ensler, 
159, 33 NW 384. 

Ky.—Johnston y. Johnston, 180 Ky. 
439, 202 SW 869; Stepp v. Stepp, 178 
Ky, 2337,) 198) SW, 9354. Wletcher Vv. 
Fletcher, 54 SW 953, 21 KyL 1302; 
Beall v. Beall, 80 Ky. 675. 
rl Bid aatticetts v. Ricketts, 4 Gill 

05. 

Mich.—Hanrahan v. Hanrahan, 170 
Mich. 79, 135 NW 899. 

Mo.—Blair v. Blair, 131 Mo. A. 571, 
110 SW 652. 

S. D.—Drake y. Drake, 27 S. D. 
329, 131 NW 294. 

Tenn.—Belcher v. Belcher, (Ch. A.) 

92. [a] $200,000.—Gust v. Gust, 
78 Wash. 414, 139 P 228 (one half of 
husband’s separate property). 

{[b] $30,000.—Von Glahn y. Von 
Glahn, 46 111. 134 (husband worth one 
hundred thousand dollars, accumulat- 
ed before the marriage); Williams v. 
Williams, 6 S. D. 284, 61 NW 38 (out 
of estate of fifty-six thousand seven 
hundred dollars, no children, and wife 
having been awarded three thousand 
dollars as temporary alimony). 

[e] $17,000.—-Davison v. Davison, 
(lowa) 165 NW 44 (together with 
nine thousand dollars in stock, sixty 
dollars per month during minority of 
child, and eight thousand dollars in 
trust for such child). 

[ad] $16,800.—Cowan y. Cowan, 16 
Colo. 335, 26 P 934 (out of an estate 
of twenty-four thousand dollars). 

[e] $15,000.— Martin v. Martin, 
195 Ill. A. 32 (husband’s property was 
only a vested remainder in an estate 
which came to him through will of 
his grandfather). 

{f] $7,500—Arment v. Arment, 
154 Iowa 573, 134 NW 616 (husband 
worth over twenty thousand dollars 
and caring for three children); Irwin 
v. Irwin, 105 Ky. 632, 49 SW ‘432 
(husbald earned from his profession 
about five thousand dollars a year, 
and owned real estate worth about 
fifteen thousand dollars, but much of 
which was not productive). 


72 Iowa 


-57 SW 382. 


[gz] $6,000.—Smith v. Smith, 19 
Nebr. 706, 28 NW 296 (reduced to 
four thousand dollars, husband's 


property being valued at sixteen 
thousand dollars, and wife having al- 
ready been allowed two thousand 
dollars as temporary alimony). 

{h] $5,500.—Kimbro v. Kimbro, 73 
Nebr. 171. 102 NW 271 (with sixty- 
five hundred dollars which she held 
in her own right, husband having 
property valued at about twenty-two 
thousand dollars, and household fur- 


- 


Modification of Allowance °4—a. 
While modifications of alimony allow- 
ance are frequently made where the divorce is a 
mensa et thoro,®? as is done in the ease of allow- 
ances for temporary alimony,®* counsel fees,®’ or 
suit money,?® modifications are less liberally ob- 
tained where the divorce is a vineulo;%® but the 
court should be very slow under any circumstances 
to alter or reverse its former decree; and it has 
been held that under its power to modify the court 
cannot revise an earlier order for alimony and sub- 
stitute therefor an entirely different order? or one 
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as ebaing exces- | which it could 
stance.® 


of Statute. 
take * or where 


-from the bonds 


niture valued at two hundred dollars, 
and he owes six thousand dollars). 

[i] $4,000.—Graft v. Graft, 76 
Ind. 136 (reduced to twenty-five hun- 
dred, husband worth not more than 
seven thousand dollars, consisting 
largely of a farm of one hundred 
twenty acres). 

[ij] $2,800.—Andrews vy. Andrews, 
69 Ill. 609 (reduced to two thousand, 
husband’s property not exceeding 
seven thousand dollars in value). 

{k] $1,500.—Sleeper v. Sleeper, 65 
Hun .454, 20 NYS 339 [aff 142 N. Y. 
625 mem, 37 NE 565 mem] (husband’s 
property not exceeding forty-five 
hundred dollars). 

{1] $1,200.—Cummings v. Cum- 
mings, 50 Mich. 305, 15 NW 485 (hus- 
band’s entire property not exceeding 
twenty-five hundred dollars in value). 

[m] $850.—Rourke vy. Rourke, 8 
Ind. 427 (husband worth only two 
thousand dollars, and wife owned 
farm of forty acres). 

{n] $800.—McConahey v. McCon- 
ahey, 21 Nebr. 463, 32 NW 300 (re- 
duced to.five hundred dollars, hus- 
band’s property valued at twenty-two 
hundred dollars, and wife worth five 
hundred dollars). 

{[o] $500.—De Vry v. De Vry, 46 
Okl. 254, 148 P 840 (husband having 
no property except some instruments, 
etc., used in his profession as a phy- 
sician, his earnings being about sixty 
dollars per month in cash, and as 
much more in accounts of doubtful 
value, and having paid over ‘seven 
hundred dollars alimony pendente 


lite). 
[p] $450.—IOnsler y. Bnsler, 72 
Iowa 159, 33 NW 384 (out of less 


than fifteen hundred dollars, husband 
being over sixty years of age and 
unable to earn more than from three 
to five dollars per week). 

{q] $400.—Newton vy. Newton, 88 
SW 1050, 28 KyL 15 (husband unable 
to do any manual labor). 

98. [a] $5,660.— Dober v. Do- 
ber, 103 Wash. 283, 174 P 14 (hus- 
band’s separate property worth be- 
tween sixty thousand and eighty 
thousand dollars, a considerable por- 
tion being money in bank and readily 
convertible securities, and he enjoyed 


a large, although somewhat uncer- 
tain, income). 
{[b] $1,200.—Clark v. Clark, 114 


Minn, 22, 129 NW 1052 (with one 
hundred dollars attorney’s fees, 
where husband owned property val- 
ued at ten thousand dollars, and wife 
owned property valued at three hun- 
dred dollars, and contributed all her 
separate earnings to the amount of 
four hundred dollars to husband). 

{e] $1,000.—Muir v. Muir, 133 Ky. 
125, 92 SW 314, 28 KyL 1355, 4 LRA 
NS 909 (and ten dollars per month 
toward the support of two children, 
husband’s estate amounting to at 
least fifteen thousand dollars, and he 
able to labor and earn money, while 
wife was without means). 

{d] $800.—Lawler v. Lawler, 157 
Mich. 107, 121 NW 294 (wife being 
worth thirteen hundred dollars, and 
husband six thousand two hundred 
dollars, and both over sixty years of 


age). 
{e] $250.—Shered v. Shered, 172 
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not have made in the first in- 


[§ 616] b. Power to Modify—(1) In Absence 
Except in the case of fraud or mis- 


the decree is continuing,® as where 


the rights of children are involved,’ or where the 
court has reserved jurisdiction in the decree,’ in 
the absence of express or implied statutory author- 
ity to the contrary,® by the weight of authority an 
allowance of alimony on the granting of a divorce 


of matrimony is absolute, and can- 


not be altered after the expiration of the term or 
the time in which a new trial may be had or an ap- 
peal may be perfected,® although there is authority 


Mich. 222, 137 NW 621 (husband 
owned property worth ten thousand 
dollars). 

94. Procedure for modification see 
infra § 747 et seq. 

95. See infra § 616. 


96. See supra § 534. 
97. See surra § 562. 
98. See supra § 562. 
99. See infra § 616. 


1. Buckminster v. Buckminster, 38 
Vt. 248, 88 AmD 652. 

[a] Reason for rule. — “Where 
upon granting a divorce there has 
been a decree of alimony, and there 
has been no fraud or concealment by 
which the court has been misled, but 
the decree has been made either upon 
a hearing, or according to the agree- 
ment of the parties—there we should 
be very slow, under any circum- 
stances, to revise or alter the former 
decree. The decree should be regard- 
ed as the final adjudication between 
the parties. They should not be en- 
couraged to try experiments with the 
court, The divorced husband has a 
right to regard the obligation to 
support the former wife ended, and 
to be at liberty to enter into new re- 
lations without the pressure of such 
a burden upon him.” Buckminster v. 
PEL eae apne Vt. 248, 251, 38 AmD 

2. Phillippi v. Phillippi, 113 Mo. A. 
55, 87 SW 529. 

3. Wallace v. Wallace, 75 N. H. 
217, 72 A 1033, 13 AnnCas 293. \ 

4. See infra § 629. 

5. Ruge v. Ruge, 97 Wash. 51, 165 
P 1062, LRA1917F 721. 

[a] Modification after decree nisi. 
—Upon a motion to make absolute a 
decree of divorce nisi, the decree for 
alimony may be revised because of 
altered circumstances of either or 
both of the parties. Sparhawk v. 
Sparhawk, 120 Mass. 390; Graves v. 
Graves, 108 Mass. 314. 

6. Rug ev. Ruge, 97 Wash. 51, 165 
P 1062, LRAI9I7E 721. See also infra 
§ 789 et seq. 

[a] The duty to support the child 
springs from the parental relation. 
which continues to subsist after the 
marital status in which it had its 
origin has terminated. Ruge v. Ruge, 
a 51, 165 P 1068, LRAI917F 


7. See infra text and note 12. 
8. See infra § 617. 
9. Ala.—Smith v. Smith, 45 Ala. 


264. 
Cal White v. White, 130 Cal. BONG: 
146 Ga. 


62 P 1062, 80 AmSR 150. 
Ga.—Wilkins v. Wilkins, 

382, 91 SE 415; Coffee v. Coffee, 101 

Ga. 787, 28 SE 977. 

PO a lie v. Martin, 6 Blackf. 
Iowa.—Spain vy. Spain, 177 Iowa 

249, 158 NW 529, LRA1917D319, Ann 

Cas1918L 1225. 

Preece .—Mitchell v. Mitchell, 20 Kan. 

eeeSereveen v. Stratton, 73 Me. 


Mich.—Pingree v. Pingree, 170 
Mich. 36, 185 NW 923; Mayer v. 
Mayer, 54 Mich. 386, 117 NW 890, 


129 AmSR 477, 19 LRANS 245, 


Mont.—Brice v. Brice, 50 Mont. 388, 
1147 P 164. 
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to the contrary;'° and the general rule has been 
applied to decrees or orders for alimony fixed by 
the court pursuant to agreements of the parties.™ 

Reservation of right to modify. Where the court 
has preserved its jurisdiction by a reservation in 
it may modify the 
awarded,!? notwithstanding the reservation was to 


the final decree, 


the wife alone.!* 


Divorce from bed and board. Allowances made 
upon granting a divorcee from bed and board, un- 
like allowances made upon granting a divorcee from 


N. Y.—Livingston v. Livingston, 
AomNE Wi to1 ts AO OU UN Hi nZos olen Anas ey. 
600, 61 LRA 800; Walker v. Walker, 
155 N. Y. 77, 49 NE 663. Galussha v. 
Galusha, 138 N. Y. 272, 33 NE 1062; 
Erkenbrach v. Erkenbrach, 96 N. Y. 
AbGueatlkc ava barks <8 0) UN. AYA be: 
Kamp v. Kamp, 59 N. Y. 212; Livings- 
ton v. Livingston, 46 App. Div. 18, 61 
NYS 299; Hauscheld v. Hauscheld, 33 
App. Div. 296, 53 NYS 831; Noble v. 
Noble, 20 App. Div. 395, 46 NYS 820, 
5 NYAnnCas 1; Cullen v. Cullen,’ 55 
N. Y. Super. 346, 18 NYSt 381; Gane 
v. Gane, 46 N. Y. Super. 218; Gould v. 
Gould, 18 Misc. 334, 42 NYS 147; 
Johnson v. Johnson, 65 HowPr 517. 

Oh.—Law v. Law, 64 Oh. St. 369, 
60 NE 560. é 

Okl.—Stanfield v. Stanfield, 22 Okl. 
574, 98 P 334. 

Or.—Silliman vy. Silliman, 66 Or. 
402, 133 P 769. 

R. I.—Sampson v. Sampson, 16 R. I. 
456, 16 A 711, 3 LRA 349; Sammis v. 
Medbury, 14 R. I. 214. 
ae v. Hardin, 38 Tex. 
Wash.—Anderson v. Anderson, 97 
Wash. 202, 166 P 60; Ruge v. Ruge, 
97 Wash, 51, 62, 165 P 1063, LRA1917 
F 721 [quot Cyc]. : 

Wis.—Bacon v. Bacon, 43 Wis. 197. 

{a] The reason of the rule (1) is 
that the jurisdiction of the court over 
the subject matter of the suit and of 
the parties terminates with the entry 
of a final. judgment, except as to pro- 
ceedings for its enforcement or for 
the correction of mistakes in the rec- 
ord. Walker v. Walker, 155 N. Y. 77, 
49 NE 6638; Erkenbrach v. Erken- 
brach, 96 N. Y. 456; Kamp v. Kamp, 
59 N. Y. 212. (2) Both upon prin- 
ciple and authority, where the decree 
grants an absolute divorce and per- 
manent alimony, although payable in 
installments is allowed, and there are 
no minor children to be cared for, and 
the decree contains no reservation of 
jurisdiction, and there is no statute 
conferring the power to modify, after 
the time for appeal has expired and 
the time limited by statute within 
which judgments may be modified has 
elapsed, and the judgment is not at- 
tacked upon the ground of fraud or 
mistake, there is no power in the 
court to modify or alter it to meet 
changed conditions. Ruge v. Ruge, 
97 Wash. 51, 165 P1063,LRA1917F 721. 

[b] In Georgia the power to re- 
vise and review allowances of ali- 
mony, which is vested in the judges 
of the superior courts by Civ. Code 
[1910] § 2978, applies exclusively to 
the revision and review of allowances 
of temporary alimony. Wilkins v. 
Wilkins, 146 Ga. 382, 91 SE 415; Cof- 
fee v. Coffee, 101 Ga: 787, 28 SE 977. 

10. Stevens v. Stevens, 31 Colo. 
188, 72 P 1060; Alexander v. Alexan- 
der; 23° App. GD! GC.) °3834s9Fries <yv. 
Fries, 8 D. C. 291; Gerrein v. Berry, 
99 SW 944, 30 KyL 218; Franck v. 
Franck, 107 Ky. 362, 54 SW 195; Bris- 
tow v. Bristow, 51 SW 819, 21 KyL 
585; Emmerson y. Emmerson, 120 Md. 
584, 87 A 10338. 

[a] A decree for periodical pay- 
ments of alimony to continue indefi- 
nitely is necessarily a decree for con- 
tinuing superintendence by the 
courts, and which, therefore, for good 
eause accruing afterward, the court 
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amount 


tea 


88 616-617 


the bonds of matrimony, are not looked upon as 
absolute,!* and they may, when the circumstances 
justify it, be increased or diminished as the case de- 
mands, although no statute authorizes an alteration 
or modification.’ 

(2) ‘Under Statutes. 
many jurisdictions expressly or impliedly authoriz- 


Statutes exist in 


ing the subsequent alteration or modification of 


mony.?® 


judgments or decrees awarding permanent ali- 
Where the right to modify is conferred 
by statute, it clearly exists regardless of whether 


may properly modify so far as con-]| decree, and the presumption is that 


cérns its future execution. Alexan- 
der v. Alexander, 13 App. (D. C.) 334, 
45 LRA 806 [dist Fries v. Fries, 8 
Drie 2 Orit 

{b] Rule in Ohio.—In Petersine v. 
Thomas, 28 Oh. St. 596, the view that 
a decree for alimony is conclusive 
and cannot be modified received 
strong support. But in Olney  v. 
Watts, 43 Oh. St. 499, 3 NE 354, the 
court, without referring to the earlier 
case, decided that a decree for ali- 
mony might be modified upon a peti- 
tion subsequently filed by the hus- 
band for the purpose. In Law v. Law, 
64 Oh. St. 369, 60 NE 560, the court 
showed that the Ohio cases are in 
conflict on the question under discus- 
sion, but found it unnecessary to de- 
termine which was correctly decided. 

{c] Accrued alimony.—The decree 
cannot be modified as to alimony that 
has accrued. Gerrein v. Berry, 99 SW 
944, 30 KyL 978. See also infra § 617 
text and notes 42—45. 

1l. Newbold v. Newbold, (Md.) 
104 A 3866; Law vy. Law, 64 Oh. St. 
369, 60 NE 560; Stanfield v. Stanfield, 
22 Okl. 574, 98 P 334. 


Under statutes see infra § 617. 

12. U.S.—Bennett v. Bennett, 3 F. 
Cas. No. 1,318, Deady 299. 

Ala.—Jones v. Jones, 131 Ala. 443, 
ou S. ol Rastrv. Rast lis cAlay si, 
21 S 34. 

Cal.—Ex p. O’Brien, 5 Cal. Unrep. 
Cas620,048) Ie auke 

D. C.—Demonet v. Burkhart, 23 
App. 308. 

Ill.—Daugherty v. Daugherty, 71 
TU AUT Ss Oi. 

Ky.—Pearce v. Pearce, 16 SW 271, 
13 KyL 67. 

Mich.—Moross vy. Moross, 129 Mich. 
27. 87 NW 1085. 

N. J.—Beck vy. Beck, 43 N. J. Hq: 
668, 14 A 812. 

N. Y.—Galusha v. Galusha, 138 
N. Y. 272, 33 NE 1062; Stahl v. Stahl, 
59 Hun 621, 12 NYS) 854. 

Oh.—Olney v. Watts, 43 Oh. St. 499, 
3 NE 354; Petersine v. Thomas, 28 Oh. 
St. 596. 

R. I.—Sampson v. Sampson, 16 
Reel. 456) 16° AS Wit 3 ERA: 349: 

Wash.—Ruge v. Ruge, 97 Wash. 51. 
165 P 1063, LRA1917F 721; Mahncke 
v. Mahncke, 43 Wash. 425, 86 P 645. 


Wis.—Williams .v. Williams, 29 
Wis. 517. 

Ont.—Severn v. Severn, 7 Grant 
Che queen 09- 

[a] Reason for rule.—‘“‘In ‘such 


cases the decree is not final and con- 
clusive as a matter of law, because it 
does not purport to be final and con- 
clusive as a matter of fact. The res- 
ervation in the decree plainly indi- 
cates an unfinished determination of 
the judicial mind; that is, the court 
has not completely disposed of the 
ease. The power of the court not 
having been exhausted, it reserves to 
itself the right to exercise the unex- 
hausted portion of its power in such 
manner as changed conditions and 
circumstances may indicate to be 
just.” Ruge v. Ruge, 97 Wash. 51, 
56, 165. a0G3) WuEVATOIT Rie ene 

[b] Not temporary decree.—A de- 
cree which provides that the award 
may be modified upon the application 
of either party, sufficient cause being 
shown therefor, is not a temporary 


it remains unchanged. Bennett. v. 
Bennett, 3 F. Cas. No. 1,318, Deady 299. 
[c] Rule applied.—(1) The court 
may enlarge the amount (Noble v. 
Noble, 20 App. Div. 395, 46 NYS 820, 
5 NYAnnCas 1), (2) especially by 
consent of defendant (Stahl v. Stahl, 
12 NYS 854). (3) It may require 
defendant to pay arrears in accrued 
alimony. Demonet v. Burkart, 23 
App. (D. C.) 308. (4) Or it:may ter- 
minate the alimony. Mahncke v. 
Mahncke, 43 Wash. 425, 86 P 645. 

Under statutes see infra § 617. 

13. Alexander v. Alexander, 13 
App. (D. C.) 334, 45 LRA 806 (where 
a decree for divorce a vinculo at the 
suit of the wife allows her a certain 
fixed monthly sum as alimony, and 
reserves to her the right to apply at 
any time for an increase, but contains 
no reservation to the husband for 
leave to apply for a reduction, the 
court may, nevertheless, at any time 
thereafter, entertain an application 
on his part for a reduction, and upon 
a proper showing grant it). 

14. See supra text and notes 9, 11. 

15. Ala.—Smith v. Smith, 45 Ala. 
264. 

Ark.—Bayman v. Bauman, 18 Ark. 
320, 68 AmD 171. 

Ill.—Wheeler v. Wheeler, 18 Ill. 39. 

Iowa.—Spain v. Spain, 177 Iowa 
249, 158 NW 529, LRA1917D 319, Ann 
Cas1918E 1225. 

pa a ane eL v. Mitchell, 20 Kan. 
665. 

Ky.—Lockridge v. Lockridge, 2 B. 
Mon. 258. 

rag een v. Bursler, 5 Pick. 


N. Y.—Tonjes v. Tonjes, 14 App. 
Div. 542, 48 NYS 941; Mildeberger v. 
Mildeberger, 12 Daly 195; Holmes v. 
Holmes, 4 Barb. 295; Miller v. Miller, 
6 Johns. Ch. 90. 

N. C.—Taylor v. Taylor, 93 N. C. 
418, 58 AmR 460; Rogers v. Vines, 28 
N. €. 293. 

Tenn.—Sloan v. Cox, 4 Hayw. 75. 

Wash.—Ruge v. Ruge, 97 Wash. 51, 
L65eP L063 SER ALS LTH 721: 

W. Va.—Henrie v. Henrie, 71 
W.. Va. 131,°76 SE 837, 

Oho meee v. Barber, 1 Chandl. 

Eng.—De Blaquiere v. De Bla- 
quiere, 3 Hagg. Eccl. 322; Rawlins v. 
Rawlins, 34 L. J. P. & M. 147; Har- 
mar v. Harmar, 32 L. J. P, & M. 118; 
Otway v. Otway, 2 Phillim. 109, 161 
Reprint 1092, 1 EngEccl 200; Saun- 
ders y. Saunders, 1 Swab. & Tr. 72. 

[a] Reason for rule.—(1) ‘The 
continued existence of the status of 
marriage, upon which the power to 
grant decrees of alimony depends, 
carries with it the continuing power 
to modify or alter the allowance of 
alimony to meet new conditions.” 
Ruge v. Ruge, 97 Wash. 51, 54, 165 P 
1063, LRA1917F 721. (2) “The duty 
of the divorced husband to support 
his wife continued after the divorce 
was granted, and these courts recog- 
nized the right to enforce this obliga- 
tion by changing the original decree 
or order to meet new conditions.” 
Spain v. Spain, 177 Iowa 249, 251, 158 
NW 529, 530, LRA1917D 319, AnnCas 
1918H 1225. 

Mie Ala.—Smith v. Smith, 45 Ala, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the decree is one of absolute divoree or mere sepa- 
ration;'7 but under some statutes the power to 
modify has been held not to apply to permanent 
alimony 18 but to temporary alimony only.’® * Un- 
der such statutes, it is held, the court may modify 
the decree by wholly releasing the husband from 
payment of alimony,”° or by reducing the alimony,?? 
although the husband in his pleadings admitted that 
the amount originally awarded would be a reason- 
able allowance,?? or can modify a decree as to al- 
lowances to the wife for the maintenance of her- 


Ark.—Meffert v. Meffert, 118 Ark. 
582, 177 SW 1; Kurtz v. Kurtz, 38 
Ark, 119; Bowman v. Worthington, 24 
Ark. 522; Bauman v. Bauman, 18 Ark. 
320, 68 AmD 171. 

Cal.—Parkhurst v. Parkhurst, 118 
Caly 18, 50 P 9; Wolff.v. Wolff, 102 
Cal. 433, 36 P 767, 1037; Ex p. Hart, 94 
Cal. 254, 29 P 774; Ex p. Spencer, 83 
Cal 24 6 0s co wee aro oD we Lire A TINGS Etec CON 
Souls. VamoOuUlerm: 4ai@ ala Ac Oem Si leak, 

5 

Colo.—Stevens v. Stevens, 31 Colo. 
188; 72 P: 1060. 

Ill. —Welty v. Welty, 195 Il. 335, 63 
NPE 161, 88 AmSR 208; Craig v. Craig, 
163 24.76; .045) NE 153; Cole v. Cole, 
142 Ill. 19, 31 NE 109, 34 AmSR 56, 
19 LRA 811; Lennahan v. O’Keefe, 107 
Ill. 620; Robbins v. Robbins, 101 Il. 
416; Stillman v. Stillman, 99 Ill. 196, 
SOP AIM, oie eM oote,.Vv. HMoote,. 22, Ill. 
425; Wheeler v. Wheeler, 18 Ill. 39; 
Plotke v. Plotke, 177 Ill. A. 344; Cav- 
enaugh v. Cavenaugh, 106 Ill. A. 209; 
Warren v. Warren, 101 Ill. A. 308: 
Welty v. Welty, 96 Ill. A. 141 [aff 195 
Tll. 335, 683 NE 161, 88 AmSR 208]; 
Shaw v. Shaw, 59 Ill. A. 268. 

Iowa.—Spain v. Spain, 177 Iowa 
249, 158 NW 529, LRA1917D: 319, Ann 
Cas1918E 1225; Alderson v. Alderson,, 
84 Iowa 198, 50 NW 671; Shaw v. Mc- 
Henry, 52 Iowa 182, 2 NW 1096 (hold- 
ing that the power to modify such a 
decree cannot, under the statute, be 
exercised in a collateral proceeding); 
Wilde v. Wilde, 36 Iowa 319; Fisher 
v. Fisher, 32, Iowa 20; Blythe v. 
Blythe, 25 Iowa 266; Andrews v. An- 
drews, 15 Iowa 423; Jungk v. Jungk, 5 
Iowa 541; O’Hagan vy. O’Hagan, 4 
Iowa 509. 

Mass.—Perkins v. Perkins, 225 
Mass. 392, 114,NE).713;. Brown’ v. 
Brown, 222 Mass. 415, 111 NE. 42; 
Smith v. Smith, 190 Mass. 575, 77 NEI 
522, 5 AnnCas 939;. Southworth v. 
Treadwell, 168 Mass. 511, 47 NE 93; 


Knapp v. Knapp,. 134 Mass. 353; 
Sparhawk v. Sparhawk, 120 Mass. 
390; Graves v. Graves, 108 Mass. 


314;. Albee v. Wyman, 10 Gray 222. 

Mich.—Kelly v. Kelly, 194 Mich. 
94, 160 NW 397; Goodman v. Good- 
man, 26 Mich. 417; Perkins v. Per- 
kins, 12 Mich. 456. 

Minn.—Searles v. Searles, 140 Minn. 
385, 168 NW 133; Haskell v. Haskell, 
119 Minn. 484, 138 NW 787; Holmes 
v. Holmes, 90 Minn. 466, 97 NW 147; 
Barbaras v. Barbaras, 88 Minn. 105, 
92 NW. 522; Smith v. Smith, 77 Minn. 
67, 79 NW 648; Weld v. Weld, 28 
Minn. 33, 8 NW 900; Semrow v. 
Semrow, 23 Minn. 214. 

Miss.—Guess v. Smith, 100 Miss. 
457, 56 S 166, AnnCas1914A 300. 

Mo.—Waters v. Waters, 49 Mo. 385; 
Francis v. Francis, 192 Mo. A. 710, 
179 SW 975; Burnside v. Wand, 77 
Mo. A. 382; Scales v. Scales, 65 Mo. 
A, 292: 

Nebr.—Cizek v. Cizek, 76 Nebr. 797, 
107 NW 1012; State v. Cook, 51 Nebr. 


S20 lt ON Wirklcot me iGuave o LLMs sd 3 
Nebr. 91, 13 NW 29. 
-N. H.—wWallace v. Wallace, 74 


67 A 580, 13 AnnCas 293; 
Sheafe v. Sheafe, 36 N. H. 155. 

N. J.—Rigney v. Rigney, 62 N. J. 
Eq. 8, 49 A 460; Amos v. Amos, 4 
N. J. Eq. 171; Richmond v. Rich- 
mond, 2 .N. J. Ea. 90. 

N. ’Y.—Mowbray v. Mowbray, 1386 
App. Div. 513, 121 NYS 45; Krauss 
Vv. Krauss, 127 App. Div. 740, ‘111 NYS 
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N. H. 256, 
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selves.?8 


788; Goodsell v. Goodsell, 82 App. 
Div. 65, 81 NYS 806, 34 NYCivProc 
76; Gibson y. Gibson, 81 Misc. 508, 
143 NYS 387; Burton v. Burton, 150 
App. Div. 790, 185 NYS 248. 
Or.—Brandt v. Brandt, 40 Or. 477, 


67 P 508; Henderson v. Henderson, 
CeO R460" P59 (4 Gila Pe 186) oe 
AmSR 741, 48 LRA 766; Corder v. 
Speake, 37 Or. 105, 51 P 647. See 
also DeVall v. DeVall, 57 Or. 128, 
LOW Pa. iid, <L10). PiehOS. + (construing: 


Wisconsin statute). 

Porto Rico.—Molinari vy. Acosta, 20 
Porto Rico 477. 

R. I.—Gilbert v. Hayward, 37 R. I. 
303, 92 A 625, 

S. D.—Narregang v. Narregang, 31 
S. -D. 459, 471, 139 NW 341; Green- 
ee v. Greenleaf, CrSacbs 348, 61 NW 

Utah.—Read v. Read, 28 Utah 297, 
Stee Olor 

Vt.—Buckminster v. Buckminster, 
38 Vt. 248, 88 AmD 652. 

Wis.—Zentzis v. Zentzis, 163 Wis. 
342, 158 NW 284; Norris v. Norris, 
162 Wis. 356, 156 NW 778; Kempster 
v. Evans, 81 Wis. 247, 51 NW 327, 15 


LRA 391; Blake v. Blake, 75 Wis. 
339, 48 NW 144; Wright v. Wright, 
74 Wis. 489. 48 NW 145; Blake v. 


Blake, 68 Wis. 303, 32 NW 48; Cru- 


gom v. Crugom, 64 Wis. 253, 25 NW 
be Bacon iva. Bacon, 43) “Wiss 2119.7; 
Thomas v. Thomas, 41 Wis. 229; 
Hopkins v. Hopkins, 40 Wis. 462; 
Campbell v. Campbell, 37 Wis. 206; 
Williams v. Williams, 29 Wis. 517; 


Donovan vy. Donovan, 20 Wis. 586. 

Eng.—Jardine v. Jenne,’ 6..P.D: 
213, Harmar v. Harmar, 32 L. J. P. & 
AV ieee loli Se 

[a] Oviginal decree void for want 
of jurisdiction.—By statute in Neb- 
raska the district court has a contin- 
uing power, after a decree of divorce 
and alimony has been granted, to 
review and revise the provisions for 
alimony at its subsequent terms on 
petition of either of the parties. If 
the decree of the trial court award- 
ing alimony in a divorce proceeding 
is void for want of jurisdiction, the 
court may, at a subsequent term, 
award suitable alimony upon appli- 
eation and a_= sufficient showing. 
Cizek v. Cizek, 76 Nebr. 797, 107 N 
W 1012. 

[b] Designation of alimony as 
‘“permanent.”?—— The designation of 
the amount of alimony awarded to 
the wife in a decree of divorce as 
‘permanent’ does not preclude the 
court from a subsequent modifica- 
tion of the provision. Soule v. Soule, 
ATCA A Oot CE nA0by 

17. Bauman v. Bauman, 18 Ark. 
321, 68 AmD 171; Ruge v. Ruge, 97 
Wier ill: Shey 12S OG LUNA yay 
T21. 

[a] Divorce from bonds of matri- 
mony.—-The Arkansas statute allow- 
ing alterations in whatever provi- 
sion may have been made touching 
the alimony allowed the wife, has 
been construed to be applicable to 
divorces from the bonds of matri- 
mony as well as from bed and: board. 
Bauman v. Bauman, 18 Ark. 321, 68 
IXvaqa Dy at ale 

In absence of statute see supra § 
616. 

18. Coffee v. Coffee, 101 Ga. 787, 
PMS SSE) SC 

19. See statutory provisions; and 
Jennison y. Jennison, 136 Ga. 202, 


> 
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self and children committed to her custody after 
the death of the husband.?8 
Allowance fixed by agreement. 
of fraud or mistake,?* the court may modify a de- 
eree incorporating an allowance fixed pursuant to 
an agreement between the parties;*> but the cir- 
cumstances may be such as to make the rule in- 
operative,?° as where the allowance was in gross,?? 
except perhaps upon consent of the parties them- 
But the court has no power, on applica- 
tion of one of the parties, and against the objec- 


In the absence 


aN ere i ueicy 2) 244, AnnC€as1912C 
441 [cit Cyc]; Coffee v. Coffee, 101 
Ga. 787, 28 SE 977. See also Sum- 
ner v. Sumner, 118 Ga. 408, 45 SE 


315*7 and supra 7§$" 534, "5627 
20. Soule v.. Soule, 4 Cak A. 9%, 
87 P 205: Smith v. Smith, 77 Minn. 


67, 79 NW 648. 

{a] Annulment of provision for 
payment of alimony.—Under a sta- 
tute authorizing a court to modify 
its orders relating to alimony, it may 
Order that the husband be “wholly 
released and exempted” from the 
payment of alimony. “until the fur- 
ther order: of ithe <court,’\);but) it 
has no authority to order that that 
part of the divorce decree awarding 
alimony be ‘annulled.” Soule v. 
Soule, 4 Cal. A. 97, 8&7. P 205. 

[b] Release from further pay- 
menis.——Under a prayer for the 
modification of a decree the court 
may, it seems, release the husband 
from further payments. Smith vy. 
Smith, 77 Minn. 67, 79 NW 648. 


21. Buzzo v. Buzzo, 45 Uitah 625, 
NAS. P2386 7a ose elt Oy eds 
22. Buzzo v:.' Buzzo, 45) Utah 625; 


148 P 368. 
23. Pingree v. Pingree, 170 Mich. 
36, 135 NW. 923. See also infra § 633 


et seq. 
24. See infra § 629. 
25. Ark.—Pryor v. Pryor, 88 Ark. 


302, 114 SW 700, 129 AmSR 102. 


Ill.—Plotke v. Plotke, 177 Ill. A. 
344. 

Mich.—Kelly v. Kelly, 194 Mich. 
94 ACO IN Wao ote 

Minn.—Warren v. Warren, 116 


Minn. 458, 133 NW _ 1009. 

Mo.—Francis v. Francis, 192 Mo. 
A ae Dees Vaio: 

H.—Wallace v. Wallace, 74 N. 
H. “556. 67 A 580,13 AnnCas 293. 

Or.— Brandt Vs ‘Brandt, 40m Org Ais 
60 Be 508.1 

Wis.—Blake v. Biake, 75 Wis. 339, 
43 NW 144, 68 Wis. 3038, 82 NW 
48. 

In absence of statute see supra § 
616. 

26. Henderson v. Henderson, 37 
Or. 141, 60 P 597, 61 P 136, 82 AmSR 
741, 48 LRA 766 (notwithstanding 
the court has power and authority 
to modify its decree of. divorce 
touching the awarding of a sum of 
money for the maintenance of either 
the husband or wife by the other, 
subsequent to the entering of the 
decree, yet, nevertheless, they may 
agree in a proper case touching the 
amount of such sum and the manner 
of its payment, subject to the ap- 
proval of the court as to its validity 
in good morals and as conformable 
to public policy, and in further con- 
sideration of the status and condi- 
tion of the parties relating to the 
question of its fairness and equabil- 
ity of adjustment; but, when such an 
agreement has been approved by the 
solemn decree of the court, it be- 
comes forever binding, to the same 
degree and with like effect as ordi- 
nary contracts between parties ad- 
mittedly sui juris, and is not sub- 
ject to revocation or modification ex- 
cept by the consent of the parties 
thereto). 

27. Storey v. Storey, 125 Ill. 608, 
US.) NE 329,, Ss AmSRe 417, sea 
See also infra text and note 
87 


Henderson y. Henderson, 


‘ 
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tions of the other, to amend the judgment by in- 
serting therein provisions of a written agreement 
respecting alimony, which agreement was not in- 


29 


tended to be a part of the decree. 
Allowance in gross. 


ing a final division or 


able in gross or in installments.*? 


Substituting gross sum for periodical payments. 
Where continuing alimony is granted, the court may 
afterward entertain an action to compel the husband, 
to pay a gross sum in lieu of the periodical pay- 
ments,** but such allowance in gross must not be 
Where no allowance of alimony is 


unreasonable.*® 


Or, 141, 60 P 597, 61 P 136, 82 AmSR 
741, 48 LRA 766. See also infra § 
‘ Lester v. Lester, 


618 

29. 102 Misc. 
630, 169 NYS 266. 

80. Smith v. Smith, 45 Ala. 264; 
Plaster v. Plaster, 47 Ill. 290; Mar- 
tin v. Martin; 195 Ill. A. 32; Plotke 
v. Plotke, 177 Ill. A. 344; Griswold v. 
Griswold, 111 Ill. A. 269; Barkman v. 
Barkman, 94 Ill. A. 440; Shaw v. 
Shaw, 59 Ill. A. 268; Guess v. Smith, 
100 Miss. 457, 56 S 166, AnnCas1914 


A 300; Cody v. Cody, 47 Utah 456, 
154 P 952. 

[a] Reason for rule.—‘‘Where, in 
a decree for divorce, the wife is 


given a sum in gross as her alimony, 
it is held to be in full discharge and 
satisfaction of all claim for future 
support. So far as the decree re- 
lates to that subject it is at an end, 
and the court has no jurisdiction to 
modify it at a subsequent term. Plas- 
ter v. Plaster, 47 Ill. 290. We do 
not understand that the case of Cole 
v. Cole, 142 111. 19, 31 N. BH. 109, 34 Am 
SR 56, 19 LRA 811, overrules Plaster 


v.- Plaster. What is said by the 
learned judge who delivered the 
opinion in Cole y. Cole, was. said 


with reference to a decree for con- 
tinuing alimony. In that case the 
alimony decreed to the wife was $50 
per month. When the court said that 
the ‘power over the subject-matter 
of alimony is not exhausted by the 
entry of the original order, but is, 
under the statute, continuing, for 
the purpose at any time of making 
alterations thereof as shall appear 
to the chancellor in the exercise of 
a judicial discretion, reasonable and 
proper,’ it must be understood as ap- 
plying to continuing alimony.” Shaw 
v. Shaw, 59 Ill. 264, 270. 

[b] In Nebraska it has_ been 
said: “We do not decide whether 
the district court had any authority 
to reduce the amount of the judg- 
ment rendered in the divorce case 
upon the application of the husbands 
It is claimed by the husband that 
such authority is conferred upon the 
court by section 27, chapter 25, Com- 
piled Statutes; but it would seem 
that that section confers power upon 
the court to revise and alter a de- 
cree for alimony when the alimony 
awarded is a certain sum payable 
per week, per month, or per year, 
ete., until a further order of the 
court. The alimony awarded the wife 
in this divorce suit was a sum in 
gross, meant and intended by the 
court to be in lieu of her dower, 
homestead, and all her other rights 
and claims against the property of 


Statutes have been held not 
to apply to a deeree awarding an allowance in 
gross,*° allotting specific property in fee,*! or mak- 
distribution of the 
band’s estate;?2 but it has also been held that the 
court has power under such statutes to revise or 
modify a judgment for cash alimony whether pay- 
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hus- | modification.®® 


a sum of money in gross in lieu of 
her dower, homestead, or other rights 
in the husband’s property, and ad- 
journs sine die, such a judgment be- 
comes a positive, final, and conclu- 
sive one, and cannot be changed or 
modified after the term at which it 
was rendered, except for the causes 
and in the same manner that other 
judgments may be modified.” Beard 
v. Beard, 57 Nebr. 754, 757, 78 NW 


255. 

81. Fenn y. Fenn, 23 Oh. Cir. Ct. 
N. S. 205; Cody v. Cody, 47 Utah 456, 
Py ae Obie. 

82. Zentzis v. Zentzis, 163 Wis. 
342, 158 NW 284. 

[a] In Wisconsin (1) the statute 
conferring authority on the court to 
revise and alter the decree for ali- 
mony, or an allowance, is inapplica- 
ble to a judgment for the division of 
real property, and such a judgment 
cannot be revised after the term. 
Webster v. Webster, 64 Wis. 438, 25 
NW 434; Bacon v. Bacon, 43 Wis. 
197 Thomas v. Thomas, 41 Wis. 229; 
Coad v. Coad, 41 Wis. 23; Hopkins 
v. Hopkins, 40 Wis. 462; Campbell v. 
Campbell, 37 Wis. 206; Donovan v. 
Donovan, 20 Wis. 586. (2) But if the 
original decree is merely for ali- 
mony, it may afterward be modified 
so as to make a final division of the 
husband’s estate. Blake v. Blake, 75 


Wis. 339, 48 NW 144; Campbell v. 
Campbell, 37 Wis. 206. 
83. Haskell v. Haskell, 116 Minn. 


10, 132 NW 1129; Holmes yv. Holmes, 
90 Minn. 466, 97 NW 147; Miller v. 
Miller, 89 Vt. 547, 95 A 928; Thomas 
v. Thomas, 41 Wis. 229; Hopkins v. 
Hopkins, 40 Wis. 462. 


34. D. C.—Demonet v. Burkart, 23 
App. 308. , 
Be ae ea v. Plotke, $77 Ill. A. 
Towa.—Schlarb v. Schlarb, 168 
Towa. 364; 4500 NW 593s)" Holm 
oe 151 Iowa 159, 130 NW 


Mass.—Sparhawk v. Sparhawk, 120 
Mass. 390 


ie H.—Sheafe v. Sheafe, 36 N. H. 
Utah.—Buzzo_ v. Buzzo, 45 Utah 
625, 148 P 362. 


Wash.—King v. Miller, 10 Wash. 
274, 38 P 1020. 

Wis.—Weber v. Weber, 153 Wis. 
132, 140 NW 1052, 45 LRANS 875, 
AnnCas1914D 523. 

{a] On a petition to make abso- 
lute a decree of divorce nisi obtained 
for extreme cruelty, and to award a 
gross sum in full of all alimony, in- 
stead of an annual sum, ordered at 
a preceding term, the decree of ali- 


the husband. It was in effect a de-| mony ‘may be revised for the 
cree awarding the wife a money|reason of altered circumstances of 
judgment for her share of the com-!either or both of the _ parties. 
mon property of the husband and|Sparhawk v. Sparhawk, 120 Mass. 
wife, upon the dissolution of the} 390. 

marriage; and where the_ court [bj] Showing required. — Such 


granting ‘the divorce awards the wife | 


change should not be made without 
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made in the original judgment or decree, a statute 
authorizing the modification of allowances of ali- 
mony naturally has no application,?* although it 
seems this rule may have some limitations.*? 
Necessity of reservation in decree, 
ute allows a modification of a decree for alimony, 
the decree need not reserve a right to apply for a 


Where a stat- 


Authority to modify cannot be divested. A court 
cannot divest itself of the power given it by statute 
to modify a decree granting permanent alimony.*® 
The power conferred by statute cannot be affected 
by provisions in the decree declaratory of its ab- 
solute and permanent effect;#° but the wife may 
waive her rights as to herself.*4 

Statutes without retrospective effect. 
authorizing the alteration and modification of judg- 
ments or decrees allowing alimony have been held 


Statutes 


the consent of the wife in the ab- 
sence of a finding that defendant was 
not able to pay any part of his obli- 
gations under the decree, or that the 
amount offered is a fair equivalent 
for such part as he is or may be able 
Sees Plotke v. Plotke, 177 Ill. A. 


85. Schlarb v. Schlarb, 168 Iowa 
364, 150 NW 598. 

36. Howell v. Howell, 104 Cal. 45, 
37 P 770, 43 AmSR 70; Moross_ v: 
Moross, 129 Mich. 27, 87 NW 1035; 
Koehl v. Koehl, 92 Mise. 579, 156 
NYS 234; Cody v. Cody, 47 Utah 456, 
154 P 952. 

[a] Reason for rule.—(1) ‘“Sec~ 
tion 139 provides that where a di- 
voree is granted for an offense of 
the husband the court may compel 
him to provide for the maintenance 
of the children and make a suitable 
allowance for the support of the 
wife; and that ‘the court may from 
time to time modify its orders in 
these respects.’ But the... section 
clearly contemplates that the right 
to alimony, as well as other financial 
and property rights, shall have been 
presented and litigated in the action 
for divorce and established by the 
judgment; and the provision is that, 
where the right to alimony has been 
thus established, the amount may be 
changed by a modification of the or- 
der. But in the case at bar there 
was nothing to ‘modify.’ After the 
judgment granting the divorce the 
plaintiff was no longer the wife of 
the defendant, and he owed her no 
longer any marital duty. From that 
time she could enforce against him 
no obligation not imposed by ‘the 
court at the time of the judgment. 
In the case at bar the judgment be- 
came final without any award of ali- 
mony; and, of course, the court could 
not afterwards ‘modify’ what never 
existed.” Howell v. Howell, 104 Cal. 
45, 47, 37 P 770, 48 AmSR 70. (2) 
Such an order is final and constitutes 
a full discharge. Cody v. Cody, 47 
Utah 456, 154 P 952. 

37. Cody v. Cody, 47 Utah 456, 154 
P 952 (as where the order awarding 
no alimony is based upon grounds 
that the husband then had no prop- 
erty and no means with which to 
support the wife, and physically was 
unable to earn support for her, but 
thereafter ° acquired property or 
es became able to support 

er). 

38. Rigney v. Rigney, 62 N. J. Ea. 
8, 49 A 460. 

‘ ropes absence of statute see infra 

39. Soule v. Soule, 4 Cal. A. 97, 87 
P 205; Thomas v. Thomas, 41 Wis. 
Bae Campbell v. Campbell, 37 Wis. 
so Campbell v. Campbell, 37 Wis. 

41. 


ne Compton v. Compton, 97 NYS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to have no retrospective effect,4? and the power 
to modify extends only to future installments and 
not to alimony already accrued,** in the absence 
of clear language manifesting contrary intent;*4 
but there is authority to the effect that a decree may 
be modified so as retrospectively to cut off alimony 


that has already accrued. 
[§ 618] 


[§ 619] 
—(1) In General. 


(3) Under Agreement of Parties. It 
has been held that a decree for permanent alimony 
may be modified by agreement,#® but not where 
the agreement was obtained by fraud.*7 

c. Circumstances Affecting Modification 
Within the rule above stated,*® 
where the divorce is from bed and board, and the 
decree provides for the payment of alimony, it may 
be modified to meet changed conditions,*® and fur- 
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parties.>* 
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jurisdiction in such eases, the rules of the ecclesi- 
astical courts being a part of the common law.*° 
And where the court is vested with authority to 
modify decrees in such eases,*! alimony with abso- 
lute divorce is subject to modification the same as 
alimony with a limited divorce where ‘the subse- 
quent changed conditions and circumstances of the 
parties render the modification necessary,®? even 
after the original decree has been fully performed ;5* 
and the fact that a party was required by a judg- 
ment for alimony to give a bond to secure the re- 
quired future payments does not change the rule 
permitting a modification of the judgment for ali- 
mony, if such modification is made equitable by 
a substantial change in the circumstances of the 
Although there is some authority to the 


ther because the common-law courts have inherent ! contrary,®® the rule is that, unless the circumstances 


42. Livingston v. Livingston, 173 
N. Y. 377, 66 NE 123, 93 AmSR 600, 
61 LRA 800. See also Walker v. 
Walker, 155 N. Y. 77, 49 NE 663; Da- 
vis v. Davis, 78 App. Div. 500, 79 
NYS 621; Hauscheld v. Hauscheld, 33 
App. Div. 296, 53 NYS 831; and cases 
infra note 42. 

43. Colo.—McGregor v. McGregor, 
ben Colo; 29 2;bae, Pes o0s 

1ll.— Craig v. Craig, 163 Ill. 176, 45 
nord 153; Plotke v. Plotke, 177 Ill. A. 

Iowa.—Kell v. Kell, 179 Iowa 647, 
161 NW 634; Delbridge v. Sears, 179 
Iowa 526, 160 NW 218. 

N. Y.—-Livingston v. Livingston, 
173) N.Y. (37%, 66 NE 123,938) AmSR 
600, 61 LRA 800 [aff 74 App. Div. 
261, 77 NYS 476, 1 NYAnnCas 292; 
Walker v. Walker, 155 N. Y. 77, 49 
NE 663 [rev 21 App. Div. 219, 47 
NYS 513]; Gould v.. Gould, 18 Misc. 
334, 42 NYS 147. 

R. I.—-Gilbert v. Hayward, 37 R. I. 
303; -92 A'6256. 

Wash.—Beers v. Beers, 74 Wash. 
458, 1383 P 605. 

See also Sistare v. Sistare, 218 
U.S. 1, 30 SCt 682, 54 L. ed. 905, 28 
LRANS 1068, 20 AnnCas 1061; Cotter 
v. Cotter, 225 Fed. 471, 139 CCA 453 
(construing Washington statute); 
Bolton v. Bolton, (N. J.) 92 A 389 
(both construing New York Statute). 

[a] Reason for rule.—(1) Ali- 
mony already accrued is, it has been 
held, a vested debt, of which a court 
is not empowered to set aside or 
change the times of payment by rea- 
son of a statute authorizing the mod- 
ification of allowances of alimony. 
@raic ove Craizs,, 163) 1119176;745 NE 
153. (2) A decree for alimony is 
final as to the then conditions and 
circumstances of the parties, and 
cannot be modified retroactively to 
affect vested rights. Delbridge _ v. 
Sears, 179 Iowa 526, 533, 160 NW 
218 (“The right to modify must 
date from the application for modifi- 
cation; must look to the then condi- 
tion of the parties; and fix and de- 
termine, not what their past rights 
were, nor what their past duties 
were, but what their rights and du- 
ties towards each other, touching ali- 
mony, shall be thereafter’’). 

44. McGregor v. McGregor, 52 
Colo. 292, 122 P 390. 

45. Brandt v. Brandt, 40 Or. 477, 
67 P 508. But see Rigney v. Rigney, 
62 N. J. Eq. 8, 49 A 460 (where an 
application by the personal repre- 
sentative of a deceased husband for 
a reduction of alimony which had 
accrued was refused because the 
husband during his life had resisted 
the payment of alimony). 

46. Fleming v. Peterson, 167 Ill. 
465, 47 NE 755; Preston v. Williams, 
81 Ill. 176; Garrett v. Garrett, (Ky.) 
44 SW 112, 19 KyL 1674; Allison v. 
Allison, 5 S. D. 216, 58 NW 568. 

47. Gray v. Gray, 83 Mo. 106. 

48. See supra § 616. 

49. Ruge v. Ruge, 97 Wash. 51, 
165 P aac LRAI1917F 721 


50. Ruge v. Ruge, 97 Wash. 51, 


165 P 1063, LRA1917F 721. See also 
supra § 20. 
[a] The English ecclesiastical 


courts permitted a modification of 
the rate of alimony after’a decree 
of separation, where there was a ma- 
terial alteration of the circumstances 
of the parties. De Blaquiere v. De 
Blaquiere, 3 Hagg..Eccl. 322, 5 Hng 
Eecl 126; Otway v. Otway, 2 Phillim. 
109, 161 Reprint 1092, 1 EngEccl 200. 

51. See supra § 617. 

52. Ala.—Jones v. Jones, 131 °Ala. 
443, 31 S: 94. 

Ark.—Meffert v. Meffert, 118 Ark. 
582, 177 SW 1; McConnell v. Mc- 
Connell, 98 Ark. 193, 136 SW 931, 33 
LRANS 1074; Pryor v. Pryor, 88 Ark. 
302, 114 SW 700, 129 AmSR 102; 
Bowman y. Worthington, 24 Ark. 522; 
Bauman v. Bauman, 18 Ark. 320, 68 
AmD 171. 

Colo.—Prewitt v. Prewitt, 52 Colo. 
522, 122 P 766; Stevens v. Stevens, 
31 Cols. 188, 72 P 1060. 

D. C.Beall v. Beall, 27 App. 468. 
Ga.—McGee v. McGee, 10 Ga. 477. 
Ill.— Garrett v. Garrett, 252 M11. 

318, 96 NE 882 [rev 160 Ill. A. 321]; 
Cole v. Cole, 142 Ill. 19, 31_NE 109, 
34 AmSR 56, 19 LRA 811 [aff 35 Ill. 
A. 544]; Stillman v. Stillman, 99 Ill. 
196, 39 AmR. 21; Foote v. Foote, 22 
Ill, 425; Wheeler v. Wheeler, 18 Ill. 
39; Walter v. Walter, 189 Ill. A. 345; 
Seehausen v. Seehausen, 187 Ill. A, 
159; Plotke v. Plotke, 177 Dll. A. 344; 
Thurston v. Thurston, 38 Ill. A. 464. 
See also Daugherty v. Daugherty, 71 
Tll. A. 301. 

Iowa.—Ferguson v. Ferguson, 111 
Iowa 158, 82 NW 490; Wilde v. Wilde, 
36 Iowa 319; Fisher v. Fisher, 32 


Iowa 20; Andrews vy. Andrews, 15 
Iowa 423; Jungk v. Jungk, 5 Iowa 
541. 


Ky.—Staton v. Staton, 164 Ky. 688, 
176 SW 21, LRA1915F 820; Sebastian 
v; Rose, 135’ Ky...197,. 122: SW 120; 
Gerrein v. Berry, 99 SW 944, 30 Kyl 
978; Bristow v. Bristow, 51 SW 819, 
21 KyL 481; Lockridge v. Lockridge, 
2 B. Mon. 528. 

Md.—Emerson v. Emerson, 120 Md. 
584, 87 A 1033. 

Mass.—Graves  v. Graves, 108 
Mass, 314; Albee v. Wyman, 10 Gray 
222. 

Mich.—Alérich v. Aldrich, 166 
Mich. 248, 131 NW 542; Goodman v. 
Goodman, 26 Mich. 417; Perkins v. 
Perkins, 12 Mich. 456. 

Minn.—Martinson vy. Martinson, 116 
Minn. 128, 133 NW 460; Haskell v. 
Haskell, 116. Minn. 10, 1382 NW 1129; 
Bowlby v. Bowlby, 91 Minn. 193, 97 
NW 669; Holmes v. Holmes, 90 Minn. 
466, 97 NW 147; Barbaras v. Bar- 
baras, 88 Minn. 105, 92 NW 522; 
Smith v. Smith, 77 Minn. 67, 79 NW 


648; Semrow v. Semrow, 23 Minn. 
214. 
Mo.—Stark v. Stark, 115 Mo. A. 


4563 91 SW 413. 
H.—Wallace v. Wallace, 74 
N. Na. 256, 67 A 580, 13 AnnCas 293. 
N. J.—Rigney v. Rigney, 62 N. J. 


Eq. 8,.49 A 460; Barrett v. Barrett, 
41 N. J. Eg. 139, 3 A 689; Richmond 
v. Richmond, 2 N. J. Eq. 90. 

N. Y.—Curtin v. Curtin, 111 App. 
Div. 447, 97 NYS 771; Sibley v. Sib- 
ley, 66 App. Div. 552, 73 NYS 244; 
Wetmore v. Wetmore, 44 App. Div. 
220, 60 NYS, 711 [rev on other 
grounds 162 N. Y. 503, 56 NE 997, 48 
LRA 666]; Holmes v. Holmes, 4 Barb. 
295; Simonds v. Simonds, 57 Hun 290, 
10 NYS 606; Forrest v. Forrest, 16 
N. Y. Super. 661, 9 AbbPr 289; Hal- 
sted v. Halsted, 12 INS Ys Super. 659; 
Wetmore v. Wetmore, 34 Misc. 640, 
70 NYS 604 [aff 72 App. Div. 620 


mem, 76 NYS 1037 mem (app dism 
171 N.. Y...690° mem, 64/7 NE. 1126 
mem)]; Wetmore v. Wetmore, 27 


Mise. 700, 59 NYS 586 [rev on other 
grounds 44 App. Div. 220, 60 NYS 
711 (rev on other grounds 162 N. Y. 
503, 56 NE 997, 48 LRA 666)]. 
san: C.—Rogers v. Vines, 28. N. C. 

Oh.—Olney v. Watts, 43 Oh. St. 
449, 3 NE 354; King v. King, 38 Oh. 
Sct. 270; Petersine v. Thomas, 28 Oh. 
St. 596; Meissner v. Meissner, 11 Oh. 
Cir. Ct: 1, 5 Oh. Cir. Dec. 305; Fenn 
vy. Fenn, 33 Oh, Cir etna Ss: 305. 

Okl.—Stanfield v. Stanfield, 22 Okl. 
574, 98 P 334 

Porto Rico.—Puigdollers v. Mon- 


roig, a Porto Rico 756. 

Ss. D—Williams v. Williams, 6 
S. D. 284, 61 NW 38. 

Tenn,—Sloan v. Cox, 4 Hayw. 75. 


Vt.—Buckminster v. Buckminster, 
38 Vt. 248, 88 AmD 652. 
Wash.—Ruge v. Ruge, 97 Wash. 51, 
165 P 1068, LRA1917F 721; Worden 
v. Worden, 84 Wash. 614, 147 P 403; 
State v. Kings County Super. Ct., 78 
Wash, 372, 139 P 42; Beers v. Beers, 
74 Wash. 458, 133 P 605. 
W. jVa.—Henrie v. Henrie, 71 
W. Va. 131, 76 SE 837. 
Wis.—Palica v. Palica, 114 Wis. 
236, 90 NW 165; Blake v. Blake, 75 


Wis. 339, 48 NW 144, 68 Wis. 308, 
32 NW 48; Hopkins vy. Hopkins, 40 
Wis. 462 


Eng.—Whitton v. Whitton, [1901] 
P. 348; De Blaquiere v. De Blauqiere, 
3 Hage. Ecc., 322; Sidney v. Sidney, 
34) lei de Pi & Meas i20: Misherrve 
Fisher, 2 Swab. & Tr. 410. 

{a] When changes subsequently 
arise, either party, upon proper 
showing, may have the decree as to 
alimony and custody of children 
modified or changed, as equity and 
justice shall determine, to meet the 
new and changed conditions. Lay v. 
Lay, 204 Ill. A. 511; Delbridge v. 
Sears, 179 Iowa 526, 160 NW 218; 
Spain v. Spain, 177 Iowa 249, 158 NW 
529, LRA1917D 319, AnnCasi918H 
1225; Stepp v. Stepp, 178 Ky. 337, 198 
SW 935. 

53. Smith v. Smith, 190 Mass. 573, 


77 NE 522, 5 AnnCas 939. 

54. Fie cveli v. Haskell, 116 Minn. 
10, 1382 NW 1129. 

55. See infra this note. 

{a] In - Massachusetts, however. 


the decree for alimony may be re- 


274 [19C.J.] 


of the parties have changed since the decree was 


rendered,®* or there are material 


isted prior to the decree of which the applicant 


was excusably ignorant when it 


the deeree cannot be altered. In no event will such 
a modification be made without proof of a substan- 
tial change in the condition of the parties.°® 
propriety of modification as well as the extent 
thereof because of a change in the circumstances 
of the parties rests largely. in the discretion of the 
trial court,°® which should be guided by the rules 
originally applicable to the award in the first in- 


stance,°? and such diseretion will 
in the absence of abuse.®t 


be modified.® 
[§ 620] 
ties—(a) In General. The change 


vised not only for the reason of al- 
tered circumstances of either or both 
of the parties, but also the former 
relations and conduct of the parties, 
the circumstances of the separation, 
and the facts upon which any for- 
mer decree was founded, as well as 
any new facts bearing upon the ques- 
tion, may be taken into considera- 


tion. SparLawk v. Sparhawk, 120 
Mass. 390; Graves v. Graves, 108 
Mass, 314. 

56. Ark.—McConnell v. McCon- 
nell, 98 Ark. 1938, 136 SW 931, 33 
LRANS 1074. 

Colo.—Luthe v. Luthe, 12 Colo. 


429, 21 P. 467. 

I1l.—Cole v. Cole, 142 Ill. 19, 31 NE 
109, 34 AmSR 56, 19 LRA 811; Gris- 
wold v. Griswold, 111 Ill. A. 269; 
Warren v. Warren, 101 Dll. A. 308; 
ey. v. Daugherty, 71 Ill. A. 

Ind.—Tobin v. Tobin, 29 Ind. A. 
382, 64 NH 624: Dorsey v. Dorsey, 29 
Ind. A. 248, 64 NE 475. 


Iowa.—Delbridge v. Sears, 179 
Iowa 526, 160 NW 218; Spain v. 
Spain, 177 Iowa 249, 158 NW 529, 


LRA1917D 319, AnnCasi918E 1225; 
Kinney v. Kinney, 150 Iowa 225, 129 
NW £&26; Graves v. Graves, 132. lowa 
199, 109 NW 707, 10 LRANS 216, 10 
AnnCas 1104; Ferguson v. Ferguson, 
111 Iowa 158, €2 NW 490; White v, 
White, 75 Iowa 218, 39 NW. 277; 
Reid v. Reid, 74 Iowa 681, 39 NW 
102; Shaw v. McHenry, 52 Iowa 182, 
2 NW 1096; Wilde v. Wilde, 36 Iowa 
319; Fisher vy. Fisher, 32 Iowa 20; 
Blythe v. Blythe, 25 Towa 266; An- 
drews v. Andrews, 15 Iowa 423. 
Ky.—Bristow v. Bristow, 51 SW 
819, 21 KyL 481. 
Mass.—Sparhawk v. Sparhawk, 120 
Mass. 390. 
Mich.—Aldrich v. Aldrich, 166 
Mich. 248, 131 NW 542; Cole v. Cole, 
144 Mich. 346, 108 NW 74; Myers v. 
Myers, 143 Mich. 32, 106 NW _ 402; 
Perkins v. Perkins, 12 Mich. 456, 
Minn.—Roberts v. Roberts, 135 
Minn. 397, 161 NW 148, LRA1917C 
1140; Hoff v. Hoff, 133 Minn. 86, 157 
NW 999; Haskell v. Haskell, 119 
Minn. 484, 138 NW 787; Barbaras v. 
Barbaras, 88 Minn. 105, 92 NW 522; 
Weld v. Weld, 28 Minn. 33, 8 NW 


900; Semrow v. Semrow, 23 Minn. 
214. 
Mont.—Brice v. Brice, 50 Mont. 


388, 147 P 164. 

Nebr.—Russell v. Russell, 77 Nebr. 
126, 108 NW 149; Chambers v. Cham- 
bers, 75 Nebr. 850, 106 NW 993; Beard 
v. Beard, 57 Nebr. 754, 78 NW 255. 

N. J.—Boyle v. Boyle, (Ch.) 67 A 
COO atis 275) IN Ped. Seda 2 93,c ee A 
1118]. 

N. Y.—Wetmore v. Wetmore, 162 
N. Y. 503, 56 NE 997, 48 LRA 666; 
Levene v. Levene, 165 App. Div. 953, 
150 NYS 708; Earle v. Earle, 158 App. 
Div. 652, 143 NYS 841; McNulty v. 


Where the change of 
circumstances upon the part of the applicant was 
brought about by his own act, the decree will not 


(2) Change in Financial Status of Par- 
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facts which ex- 


was rendered,°? 


The 


husband.°®® 
[§ 621] 


not be reviewed 


of circumstances 


MeNulty, 146 App. Div. 927, 131 NYS 
1127; Noble v. Noble, 20 App. Div. 
395, 46" NYS!'820,. 5° NivAnnCasg=ed; 
Simonds v. Simonds, 57 Hun 290, 10 
NYS 606; Forrest v. Forrest, 16 N. Y. 
Super. 661, 9 AbbPr 289; Kunze v. 
Kunze, 53 NYS 938, 5 NYAnnCas 8; 
Straus v. Straus, 14 NYS 671; Lam- 
port v. Lamport, 4 AlbLJ 190. 

Oh.—Olney v. Watts, 43 Oh. St. 499, 
3 NE 354; Petersine v. Thomas, 28 
Oh. ‘St. 596; Cadwell v. Cadwell, 20 
Oh. Cir, Ct. N. S..483. 

Okl.—Stanfield v. Stanfield, 168 P 
912; Stanfield v. Stanfield, 22 Okl. 
574, 98 P 334. 

AE eR ines ge v. Murphy, 9 Kulp 

S. D.—Greenleaf v. Greenleaf, 6 
S. D. 348, 61 NW 42; Vert v. Vert, 3 
S. D. 619, 54 NW 655. 

Wash.—Herrett v. Herrett, 80 
Wash. 474, 479, 141 P 1158 [cit Cyc]. 

W. Va.—Cariens v. Cariens, 50 
aos Va. 113, 40 SH 335,° 55 -DRA 

{a] BReasons for rule.—(1) In the 
absence of new facts and circum- 
stances .the matter will be deemed 
res adjudicata between the parties. 
Chambers v. Chambers, 75 Nebr. 850, 
106 NW 993. (2) It must be pre- 
sumed that in fixing the amount of 
the allowance in the decree in the 
first instance, a full disclosure was 
made of the conditions as they exist- 
ed at that time, and that the court 
thereupon fixed such an amount as 
they justified. Brice v. Brice, 50 
Mont. 388, 393, 147 P 164. 

{b] Showing new facts. — (1) 
Where the wife did not oppose the 
reduction of alimony, it has been 
made on motion founded on the mere 
affidavit of the husband. Cox y. Cox, 
3 Add. Eccl. 276. (2) But where an 
important modification of a judgment 
is asked and resisted, it is error to 
decide the matter upon petition, an- 
swer, and accompanying papers, in- 
stead of a reference to take testi- 
mony or a hearing in court, if either 
party wishes to introduce further 
evidence or to cross-examine the wit- 


nesses Bacon v. Bacon, 34 Wis. 
594. 
57. Weld v. Weld, 28 Minn. 33, 8 


NW 900; Semrow v. Semrow, 23 Minn. 
214; Straus v. Straus, 14 NYS 671; 
Van Horst v. Van Horst, 96 Wash. 
658, 165 P 886. 

Fraud or mistake see infra § 629. 

58. I1l.—Cole v. Cole, 142 Ill. 19, 
31 NE 109, 34 AmSR 56, 19 LRA 
Sis Plotkes cy. = Plotke, lis elle. 
i v. Daugherty, 71 Ill. 
A. i te 

Ind.—Tobin v, Tobin, 29 Ind. A. 
382, 64 NE 624. 

Iowa.—Spain v. Spain, 177 Iowa 
249,158 NW 529, LRA1917D 319, Ann 
Cas1918#H 1225. 

Nebr.—Chambkers v. Chambers, 75 


Nebr. 850, 106 NW 993. 


[§§ 619-621 


influencing a modification of the decree are usually 
those which relate ts the financial ability of the 
husband to pay,®* or the necessities of the wife.** 
But these facts may not be alone ground for modi- 
fying a decree,®* and they are not controlling where ~ 
the divorce is granted on account of the fault of 
the wife, and where the allowance of alimony is 
not based solely upon the financial ability of the 


(b) Subsequent Acquisition of Property. 
Where the court has power to modify,®” in inereas- 
ing an allowance it may consider the fact that the 
husband has acquired property or his resources have 
otherwise increased since the original decree ;°* and 
in reducing or vacating the allowance it may con- 
sider the fact that the wife has so aequired prop- 
erty or otherwise increased her means.®° 
been held proper to revise a decree by making the 
original award of alimony a lien on property ac- 


It has 


N. Y.—Goodsell v. Goodsell, 46 
Misc. 158, 98 NYS 10388 [aff 107 App. 
Div. 625 mem, 95 NYS 1130 mem]. 

N. D.—Rindlaub v. Rindlaub, 28 


Oh.—Cadwell v. Cadwell, 20 Oh. 
Cir. Ct. N. S. 483; Petersine v. 
Thomas, 28 Oh. St. 596. 

595) *Lay! ever Day 204 is VAS oar Ls 
Gerrein v. Berry, 99 SW 944, 28 KyL 
15; Warren v. Warren, 116 Minn. 458, 
138 NW 1009; Haskell v. Haskell, 116 
Minn. 10; 132 NW 1129; Hager v: 
Bager, 74 Nebr. 827, 105 NW 636, 107 
NW 954: Cain v. Cain, 90 Wash, 402, 
156 P 403. 

60. Haskell v. Haskell, 119 Minn. 
pe 138 NW 787. See also supra § 


61. Brown v. Brown, 172 Ky. 754, 
189 SW 921; Cross v. Cross, 98 Wash. 
651, 168 P 168; Cain v. Cain, 90 Wash. 
402, 156 P 408. 


‘N. D. 168, 147 NW 725. 


62. Fisher v. Fisher, 32 Iowa 20. 
63. Ill—Seehausen y. Seehausen, 
187 OD). A> 1593, Plotkevi Plotke> 147 
Til. A. 344, 
Towa.—Holm v. Holm, 151 Iowa 
159, 130 NW 912. é 
Ky.—Parsons v. Parsons, 80 SW 
1187, 26 KyL 256. 
9 Mass: .—Graves v. Graves, 108 Mass. 
Minn.—Haskell v. Haskell, 116 
Minn. 10, 132 NW 1129; Warren v. 


Warren, 114 Minn. 389, 131 NW 379. 


N. Y.—Mildeberger v. Mildeberger, 
12 Daly 195; Lamport v. Lamport, 4 
AlbLJ 190. 

Ss. D.—Vert v. Vert, 3 S. D. 619, 54 
NW 655. 

Wis.—Newton v. Newton, 145 Wis. 
261, 130 NW 105. 

See also infra §§ 621, 622. 

64. Wern v. Wern, 171 Mich. 82, 


137 NW 71; Halsted v. Halsted, 12 
reece Super. 659. See also infra § 
623. 


65. Burdick v. Burdick, 183 App. 
Div. 488, 171 NYS 247. 

66. Lay v. Lay, 204 Ill, A. 511. 

67. See supra § 619. 

68. Mass.—Graves v. Graves, 108 
Mass. 314. 

Minn.—Roberts v. Roberts, 135 
Minn. 397, 161 NW 148, LRA1917C 
1140; Hoff v. Hoff, 133 Minn. 86, 157 
NW 999; Warren v. Warren, 116 
Minn. 458, 133 NW 1009; Haskell v. 
Haskell, 116 Minn. 10, 132 NW 1129. 
fe J.—Foote v. Foote, (Ch.) 68 A 

N. Y.—Mildeberger v. Mildeberger, 
12; Daly 195. 

Oh.—Cox v. Cox, 20 Oh. St. 439. 

Wis.—Campbell v. Campbell, 37 
Wis. 206. 

Eng.—Otway v. Otway, 2 Phillim. 
109, 161 Reprint 1092, 1 EngEccl 200. 

69. Matthews v. Matthews, (Cal. 
A.) 173 P 1007; Cole .v., Cole, 142 Ill. 
19, 31 NE 109, 34 AmSR 56, 19 LRA 
811; Smith v. Smith, 77 Minn. 67, 79 
NW 648; Holmes v. Holmes, 4 Barb. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 621-626] 


quired after the decree of divorce.”° 

[§ 622] (c) Subsequent Impairment of Re- 
sources. Where the court has power to modify,” 
it may in reducing the allowance consider the fact 
that the husband’s faculties or. resources have 
been largely impaired or reduced, so that he is no 
longer in a condition to support the wife in the 
same manner as before,’? also the fact that he has 
necessarily incurred and must necessarily incur 
large expenses for medical attendance in conse- 
quence of a serious illness;7* and temporary relief 
may also be granted the husband under such cir- 
cumstances without modifying the decree;* but it 
has been held that the court will not reduce an al- 
lowance merely because a husband’s income has been 
diminished by unprofitable speculation,7® because 
he has subsequently been compelled to borrow money 
to pay his debts,’® because of a reduction in the 
net profits from his business,’7 or because he has 
subsequently become a bankrupt where the alimony 
was charged to the income of a trust fund be- 
longing to him;*® nor will a reasonable allowance 
be modified because the husband lost his employ- 
ment through the wife’s acts.7° 

[§ 623] (d) Increased Needs of Wifee Where 
the court has power to modify,®® in increasing the 
allowance it may consider the additional needs and 
greater necessities of the wife,*t as where she has 
become weak, sick, or unable to work.*? 


(CN. Y.) 295° But ‘see Stauber ‘v. 
Stauber, 168 Ill. A. 179 (holding that 
the amount of alimony awarded 


ought not to be reduced until the [b] 
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for the reduction, would not justify 
the court in interfering. 
Wardrop, 1 Swab. & Tr. 317. 

Where the income of a trust 


[19.0.5] 275 


Wife maintaining another person. No additional 
allowance should be made to the wife merely be- 
cause her expenses have been increased by reason 
of her assisting a person whom defendant was 
under no legal or moral obligation to support.®* 

[§ 624] (e) Payment of Wife’s Debts. The fact 
that the husband has been compelled to pay debts 
incurred by the wife may be a ground for reduc- 
tion.®# 

[§ 625] (f) Care and Education of Children. 
While the fact that the custody of the children is 
awarded to the wife may be considered in determin- 
ing the amount of permanent alimony,®® the sub- 
sequent removal of the burden of their support 
and education is not necessarily a ground for re- 
ducing the amount,®® although if the allowance was 
expressly made for both the support of the wife and 
the maintenance and education of the children, the 
amount may be reduced after the removal of the 
burden.*? On the other hand, where the children 
are growing older and need oreater means for sup- 
port and education, the allowance may be in- 
creased,®* especially where the income of the hus- 
band also has become larger.®® 

[§ 626] (3) Remarriage of Wife. Although the 
court may have power to modify,®° in the absence 
of a mandatory statute to the contrary,®! a di- 
voreed wife’s remarriage to another does not neces- 
sarily of itself operate as a release of the former 


his duty to perform.” Bursler v. 
Bursler, 5 Pick. (Mass.) 427, 428. 
But see Davis v. Davis, 78 App. Div. 


500, 79 NYS 621 (the facts that the 


Shirley v. 


husband has repaid the wife the prin- 
cipal of her estate which she had con- 
veyed to him during the marriage, it 
appearing that the husband was in 
much better circumstances financial- 
ly than he was at the time the award 
of alimony was made); Gilbert v. 
Hayward, oi bh. i 303, ..92) AW 625 
(holding that the fact that the wife, 
on her husband’s failure to pay for 
her maintenance, undertook dress- 
making to support herself and child 
did not constitute her a “trader,” 
but even if it had, this would not 
have relieved the husband from lia- 
bility under a decree for separate 
maintenance). 

[a] Legacy to wife——Where the 
wife is permitted by the court to 
receive a legacy which is sufficient 
to furnish her a reasonable sup- 
port, the husband should be dis- 
charged from his liability for ali- 
mony. Holmes v. Holmes, 4 Barb. 
(N. Y.) 295.’ But see Saunders v. 
Saunders, 1 Swab. & Tr. 72 (a reduc- 
tion was not justified by the fact 
that subsequent to the granting of 
alimony the wife received a small in- 
come by will). 

70. Searles v. Searles, 140 Minn. 
385, 169 NW 133; Roberts v. Roberts, 
135 Minn. 397, 161 NW 148, LRA1917C 


1140. See also infra § 723. 
71. See supra § 619. 
72. Ga.—Sumner v. Sumner, 118 


Ga. 408, 45 SE 315. 
Minn.—Barbaras v. Barbaras, 88 
Minn. 105, 92 NW 522. 
Mont.—State v. Second Judicial 
Dist. Ct., 14 Mont. 396, 36 P 757, 40 P 
66 


Nebr.—Beard v. Beard, 57 Nebr. 
754, 78 NW 255. 
N. Y.—Kunze v. Kunze, 53 NYS 


938, 5 NYAnnCas 8, 

Or.—Henderson v. Henderson, 37 
Or. 141, 60 P 597, 61 P 136, 82 AmSR 
741, 48 LRA 766. 

Utah.—Read v. Read, 28 Utah 297, 
78 P 675. 

Eng.—Cox v. Cox, 3 Add. Eccl. ar 
Davies v. Davies, 32 L. J. P. & 
152. 

[a] The fact that the husband 
said that his income had heen re- 
duced, without stating the grounds 


fund created for the benefit of a hus- 
band subsequently divorced was ap- 
propriated by the court for the pay- 
ment of alimony accrued and to ac- 
crue, but with permission to the hus- 
band to apply at any time in the fu- 
ture for leave to share in the income, 
it was held that the husband was en- 
titled to share in the income, it ap- 
pearing that he had become destitute 
and that the wife had married a man 
of means. Wetmore v. Markoe, 162 
N. Y. 503 [rev—56 NE 997, 48 LRA 
666, 44 App. Div. 220, 60 NYS 711). 

73. Davis v. Davis, 78 App. Div. 
500, 79 NYS 621. 


74. Kelly v. Kelly, 194:°Mich. 94, 
160 NW 397. 

75. Fisher v. Fisher, 32 Iowa 20; 
Neil v. Neil, 4 Hagg. Eccl. 273. 

76. Goodsell v. Goodsell, 107 App. 
Div. 625, 95 NYS 242. 

77. Barrett v. Barrett, 41, N. J. 


Eq. 139, 3 A689. 

78. Wetmore v. Wetmore, 44 App. 
Div. 220, 60 NYS 711 [rev on other 
grounds 162 N. Y. 503, 56 NE 997, 48 
LRA 666). 

79. Kunze v. Kunze, 53 NYS 988, 
5 NYAnnCas 8. 


80. See supra § 619. 
81. Tll—Cole v. Cole, 142 Ill. 19, 
31 NE 109, 34 AmSR 56, 19 LRA 


811. 
Pre cages Laas v. Bursler, 5 Pick. 
Mich.—Wern vy. Wern, 171 Mich. 
82, 137 NW 71. 
N. Y.—Davis v. Davis, 78 App. Div. 
500, 79 NYS 624. 


Eng.—Bishop vy. Bishop, [1897] P. 
138; Halligan v. Halligan, [1896] 1 
Ir, 244. 

82. Bursler v. Bursler, 5 Pick. 


(Mass.) 427; Wern v. Wern, 171 Mich. 
82, 187 NW 71. 

fa] Reason for rule.—‘‘The situa- 
tion of the petitioner reauired ex- 
traordinary expenses, and if the par- 
ties had not been divorced, the re- 
spondent would have been morally 
obliged to spend more than his in- 
come, and to sell part of his real 
estate, to pay those expenses, and his 
improper conduct ought not to ex- 
cuse him from doing what by his 
marriage contract it would have been 


wife had been confined in a hospital 
for the insane, at a moderate rate, 
and the husband had incurred great: 
expense for medical aid and attend- 
ance, were proper matters for con- 
sideration on an application to re- 
duce an allowance). 

83. Halsted v. Halsted, 12 N. Y. 
Super. 659. 

nd Robbins v. Robbins, 101 Ill. 


85. See supra § 601. 

86. Thurston v. Thurston, 38 Ill. 
A. 464; Brown v. Brown, 33 SW 830. : 
17 KyL 1148; Semrow v. Semrow, 23 
Minn. 214; Skidmore v. Skidmore, 160 
App. Div. 594, 145 NYS 939; Kerr vy. 
Kerr, 9 Daly (Ns Y:) 517;, Kiralfy: v. 
Kiralfy, 36 Misc. 407, 73 NYS 708. 

[a] Death of child.—No reduction 
should be made in an allowance upon 
the death of a child in the mother’s 
care, unless it appears that the al- 
lowance was for the support of the 


wife and such child, and not merely 
for the wife’s own use. Semrow v. 
Semrow, 23 Minn. 214. See also 


Thurston v. Thurston, 38 Ill. A. 464 
(a reduction sought after the death 
of a child in the care of its mother 
was denied, it appearing that the 
amount allowed by the original de- 
cree was small; that at the time of 
the decree the wife was able to work 
and aid in the support of herself and 
child; that after the child’s death her 
health was so impaired, from over- 
work in her efforts to sustain herself 
and child, that she was unable to per- 
form any considerable labor). 


87. Il1.—Thurston y. Thurston, 38 
Ill. A, 464. 

Minn.—Semrow v. Semrow, 23 
Minn. 214 


N. H—-Dow v. Dow, 38 N. H. 188. 

N. J.—Flower v. Flower, (Ch.) 44 
ALOT 

N. Y.—Kerr v. Kerr, 9 Daly 517. 


88. Foote v. Foote, (N. J. Ch.) 68 
A 467. 

89. Foote v. Foote, (N. J. Ch.) 68 
A 467. 

90, See supra §§ 616, 617. 

91. See statutory provisions; and 


Mowbray v. Mowbray, 136 App. Div. 
513, 121 NYS 45. 
[a] Statute 


not retroactive. — 


276 [19C.J.] 


husband’s obligation to pay alimony,®? but simply 
affords a cogent reason for the court to modify or 
vacate the order.°? And hence it may well furnish a 
ground for discharging him from further pay- 
ments,®** or for a reduction of the alimony,°® espe- 
cially where the wife marries a man who is able to 
afford her. a reasonable support;°° and the rule ap- 
plies to a decree based upon and incorporating an 
agreement between the parties,®’ as well as to one 
founded on testimony,?* unless such decree shows 


that the award was intended to 
the wife’s life.®? 


Krauss: v. Krauss, 127 App. Div. 740, 
111 NYS 788. 

92. McGill v. McGill, 101 Kan. 324, 
327, 166 P 501 [cit Cyc]; and cases 
infra note 93. See also Shepherd v. 
Shepherd, 1 Hun 240 [aff 58 N. Y. 
644] (the subsequent remarriage of a 
wife who obtained a divorce because 
of her husband’s misconduct does not 


deprive her of the right to ali- 
mony). 
93. Ark.—Casteel v. Casteel, 38 


Ark, 477; Brown v. Brown, 38 Ark. 
Beet Bowman v. Worthington, 24 Ark. 
522. 


Cal.—Cohen vy. Cohen, 150 Cal. 99, 
103, 88 P 267, 11 AnnCas 520 [quot 
Cyc]. 

Tll.—Stillman vy. Stillman, 99 Ill. 
196, 39 AmR 21; Gordon v. Baker, 182 
Ill, A. 587; Chamberlain v. Britton, 
136 Ill. A. 290 [aff 234 Ill. 246, 84 NE 
peor Morgan vy. Lowman, 80 Ill. A. 


5 

Ky.—Franck v. Franck, 107 Ky. 
362, 54 SW 195. ‘ 

Md.—Emerson v. Emerson, 120 Md. 
584, 76 A 1033. ' 

Mass.—Southworth  v. 
168 Mass. 511, 47 NE $3. 

Miss.—Bankston v. Bankston, 27 
Miss. 692. 

N. Y.—Cary v. Cary, 168 App. Div. 
939, 153 NYS 712) [aff 217 N. Y. 670 
mem, 112 NE 1055 mem]; Skidmore 
v. Skidmore, 160 App. Div. 594, 145 
NYS 939; Mowbray v. Mowbray, 136 
App. Div. 513, 121 NYS 45; Krauss v. 
Krauss, 127 App. Div. 740, 111 NYS 
788; Linton v. Hall, 86 Misc. 560, 149 
NYS 385; Gibson v. Gibson, 81 Misc. 
508, 143 NYS 87; Comstock v. Com- 
stock, 49 Misc. 599, 99 NYS 1057. 

Oh.—Olney v. Watts, 43 Oh. St. 499, 
3 NE 354; King v. King, 38 Oh. St. 
370; Baker v. Baker, 35 Oh. Cir. Ct. 
243; Madden v. Madden, 31 Oh. Cir. 
Ct. 30; Baker v.. Baker, 21 Oh. Cir. 
CaN: S590: ; 

Okl.—Stanfield v. Stanfield, 22 Okl. 
574, 98 P 334 [quot Stanfield v. Stan- 
field, 168 P 912, 913]. 

Or.—Brandt v. Brandt, 40 Or. 477, 
a P 508; McCracken v. Swartz, 5 Or. 


Treadwell, 


{a] Reason for rule.—‘‘We believe 
that the cases wherein the dlimony 
should be continued after the remar- 
riage are extremely rare and excep- 
tional, particularly where there are 
no children of the former marriage. 
Good public policy would not compel 
a divorced husband to support his 
former wife after she has become an- 
other man’s wife, except under ex- 
traordinary conditions, which she 
should be required to prove. Un- 
less such conditions are shown by 
her to exist, the court should, on 
the former husband’s motion, cancel 
all payments eecruing after the re- 
marriage, in a!l cases where, as here, 
there are no children and the allow- 
ance is based solely upon the hus- 
band’s probable earning capacity, or 
upon his breach of the marriage 
vows, and not upon existing property 
rights.’”’ Cohen v, Cohen, 150 Cal. 99, 
104, 88 P 270, 11 AnnCas 520. 


94. McGill v. McGill, 101 Kan. 324, 
166 P 501. 

95. See cases infra note 96. | 

96. Ark—Bowman y. Worthing- 


ton, 24 Ark. 522. 


It has been held, however, that 


DIVORCE ., 


acerued.® 
[9 627] (4) 


the amount of 


continue during 


Mass.—-Southworth v. Treadwell, 
168 Mass. 511, 47 NE 93; Albee v. 
Wyman, 10 Gray 222. 

Miss.—Bankston vy. Bankston, 27 
Miss. 692. ‘ 

N. Y.—Comstock v. Comstock, -43 
Mise. 599, 99 NYS 1057; Kiralfy v. 
Kiralfy, 36 Mise. 407, 73 NYS 708, 10 
NYAnnCas 346. 

Oh.—Olney v. Watts, 43 Oh. St 
499, 3 NE 354. 

Eng.—Sidney v. Sidney, 34 L. J. P. 
& M. 122. 

{a] Prima facie warrants reduc- 
tion to nominal sum.—‘'The remar- 
riage was a material change in the 
circumstances of the respondent, giv- 
ing her the right to be supported by 
another man. In the absehce of 
proof that this right was not ade- 
quate’ to all her needs, ,the court 
might well deem it sufficient cause 
for revising the former decree, and 
for reducing the alimony to a nom- 
inal sum, and was right in ruling 
that prima facie it was such cause.” 
Southworth v. Treadwell, 168 Mass. 
511, 513, 47 NE 93. 

{b] Claim to income of trust fund. 
—Upon a second marriage of the 
wife to one whose ability to support 
her is unquestionable, she ceases to 
have any claim in law or equity to 
the income of a trust fund created by 
will for the benefit of the first hus- 
band, but applied by the court to the 
payment of alimony. Wetmore v. 
Wetmore, 162 N. Y. 503, 56 NE 997, 
48 LRA 666 [rev 44 App. Div. 220, 
60 NYS 711]. 

[c] Laches.—Where the wife mar- 
ried again and waited for seven years 
after her second marriage to enforce 
an allowance for alimony in the de- 
cree for divorce from her first hus- 
band, the court refused to enforce the 
payment of such alimony, the condi- 
tion of the parties having materially 
changed. Franck v. Franck, 107 Ky. 
362, 54 SW 195. - 

97. Emerson vy. Emerson, 120 Md. 
584, 587, 87 A 1033 (“If then remar- 
riage is a ground for the annulment 
of the provision for alimony, ‘the an- 
nulment will take place the same in a 
decree based upon an agreement as 
in one founded upon testimony). See 
also Albee v. Wyman, 10 Gray 
(Mass.) 222 (holding that, where a 
wife obtained a decree of absolute 
divorce and for alimony which was 
fixed by agreement, her subsequent 
remarriage operated as a discharge 
of the agreement as to alimony). 

98. Emerson y. Emerson, 120 Md. 
584, 87 A 1033. 

99. Emerson v. Emerson, 120 Md. 
584, 595, 87 A 1033. 

1. Narregang v. Narregang, 31 
S. D. 459, 471, 1389 NW 341. 

[a] Beason for rule.—‘‘When fix- 
ing the amount which should be de- 
ereed in gross as an allowance for 
support, the court, expecting that the 
decree for alimony will be paid before 
there) will come any changed condi- 
tions, and expecting this to be the 
final adjustment of the financial 
rights and obligations of the par- 
ties, not only takes into consideration 
the present earning capacity of each 
party, but his or her probable future 
earning capacity. - It takes into con- 
sideration the probable duration of 


> 6) or es 
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such a remarriage does not call for a modification 
or vacation of an allowance for alimony, where the 
alimony was awarded in gross? or in lieu of a 
substitute for all the wife’s property xights,? nor 
has the general rule been applied to alimony already 


Remarriage of Husband, The re- 


marriage of the husband is no ground for reducing 


alimony decreed to his divorced 


wife, even though sueh remarriage is a drain on 
his financial resourees;® but the fact of his remar- 
riage is no ground for increasing the allowance to 


the life of each, the chance of re- 
marriage of one or both parties, the 
possibilities of sickness, and the fact 
that either or both, through inherit- 
ance or other good fortune, may ac- 
quire a further estate. After weigh- 
ing all conditions, both existing and 
anticipatory, that might properly be 
considered in arriving at the de- 
termination of that sum of money 
which will be a fair adjustment of 
the rights and obligations of the par- 
ties, the court determines the amount 
which, as a gross allowance, would, 
under the circumstances, he just and 
equitable, and, having decided that 
it would be in furtherance of public 
welfare and to the interest of the 
parties themselves so to do, it de- 
ecrees a gross allowance. It. may 
chance that the former wife or hus- 
band dies within a short period after 
decree granted. If so, it results in 
the amount decreed being in excess 
of what would have been paid under 
any reasonable periodical allowance. 
. . «There can be no difference in 
principle between a case where there 
is a remarriage than where there is 
an untimely death, unless the fact 
that there was to be a remarriage 
was known to the wife prior to the 
divorce. ... If it were not expected 
that there would be a final termina- 
tion of the rights and obligations of 
the parties, so far as the support of 
the wife is concerned, we doubt if 
any court would ever grant a gross 
allowance.” Narregang v. Narre- 
iene 31S. D. 459, 467, 468, 1839 NW 


2. Cohen v. Cohen, 150 Cal. 99, 88 
P 270, il AnnCas 520 (remarriage 
does not authorize a vacation of a 
decree for alimony where it is given 
as a substitute for, or in lieu of, the 
wife’s rights at the time of the de- 
cree in the property of the husband, 
or in the community property, or in 
property which he acquired from her 
by the marriage). 

[a] In Wisconsin a final judgment 
for a specific amount as on a division 
of property in an action for divorce 
is not affected by the remarriage of 
the parties, but the property assigned 
to her remains her separate prop- 
erty. Kistler v. Kistler, 141 Wis. 491, 
124 NW 1028. . 

3. Krauss v. Krauss, 127 App. Div. 
740, 111 NYS 788. But see Mont- 
gomery v. Offutt, 1386 Ky. 157, 123 
SW 676 (holding that, where an al- 
lowance of alimony is for the wife’s 
maintenance from year to year, and a 
long delay in payment was because 
the husband had no property, or none 
that was supposed to be subject to 
the debt, the wife was entitled to 
have the allowance paid up to her 
second marriage); Mowbray v. Mow- 
bray, 136 App. Div. 513, 121 NYS 45 
(under a statute mandatory but not 
retroactive). 

4 Smith v. Smith, 139 Mich. 133, 
102 NW 621; State v. Brown, 31 
Wash, 397, 72 P 86, 62 LRA 974. 

5. Ky.—Staton v. Staton, 164 Ky. 
688, 176 SW 21, LRA1915F $20. 

Mich.—Kelly v. Kelly, 194 Mich. 
94, 160 NW 397; Smith v.. Smith, 139 
Mich, 133, 102 NW 631. 

Nebr.—Winter v. Winter, 95 Nebr. 
335, 145 NW 709, 50 LRANS 697. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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his first wife.® 
[§ 628] (5) Adultery or Misconduct of Wife. 


Ordinarily the misconduct of the wife,’ even her 


adultery,® occurring after an absolute divorce does 
not justify the vacation or reduction of a decree 


allowing her permanent alimony, particularly where | 


it does not appear whether the allowance was made 
for the reasonable support of the wife, or by way 
of restitution of property brought by her to the hus- 
band, or as her equitable share of an estate aecumu- 
lated by their joint labors and economies,® since 
the determination of this question depends largely 
on whether the allowance is based upon the resti- 
tution to the wife of property brought to the hus- 
band by reason of the marriage or the partition of 
property jointly accumulated by both parties.t° But 
the allowance may be cut off, it is held, when she, 
haying no other equitable claim to the husband’s 
property, without excuse, deliberately chooses a life 
of shame and dishonor. and the husband is com- 
pelled to earn the alimony awarded her by his 
daily toil.tt On the other hand, if the divorce is 
from bed and board, and not from the bonds of 
matrimony, the continuance of alimony would be 
improper./? 

Prior adultery. Ordinarily adultery occurring be- 
fore the original decree awarding alimony is not 
ground for the modification of the decree,? espe- 
cially where it gives her only meager aid.1* But if 
the adultery was unknown to the husband at the 
time the alimony was awarded, it has been held that 
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it may be considered on the question of modifica- 
tion.t® 

[§ 629] (6) Fraud or Mistake in Procuring Al- 
lowance. While there is some authority to the 
contrary as to the power to vacate the decree,'® 
the rule is that a decree for permanent alimony is 
subject to correction, modification, or vacation be- 
cause of fraud or mistake in the same manner and 
under the same circumstances as other decrees;+* 
but when set aside for fraud1® in some jurisdic- 
tions the case must be retried.1® The failure of a 
wife to return payments, received under a consent 
decree awarding alimony which was procured by 
fraud, does not preclude or estop her from main- 
taining a subsequent proceeding for an additional 
allowance where her necessities are shown to have 
absorbed such payments.?° 

[§ 630] (7) Failure to Provide for Children. It 
has been held that, where a decree of divorcee has 
been entered awarding the custody of a minor child 
to the mother, and a monthly allowance of alimony, 
but making no provision for the maintenance of the 
child, the allowance cannot be increased on grounds 
connected with the support of the child.?? 

[§ 631] (8) Husband in Contempt. Where a 
husband seeks a reduction of alimony, the fact that 
he resists the payment of what has accrued does 
not compel the court to refuse a reduction,?? but it 
is a circumstance justifying the refusal of a reduc- 
tion.?3 


[§ 632] 11. Commencement and Termination of 


N. Y.—Levy v. Levy, 149 App. Div. 
561, 1383 NYS 1084. 

Wash.—State v. Brown, 31 Wash. 
397, 72 P 86, 62 LRA 974. 

: 6. Herrett v. Herrett, 80 Wash. 
474, 141 P 1158, 

7. Stanfield v. Stanfield, 22 Okl. 
574, 589;,98 P-334 [cit) Cyc]. 

[a] Leaving jurisdiction.—In the 
absence of a specific requirement in 
the decree that the wife should keep 
herself or the children within the 
jurisdiction of the court, such ab- 
sence will not be held to suspend the 
payment of alimony. Stanfield v. 
Stanfield, (Okl.) 168 P 912. 

8. D. C.—Alexander v, Alexander, 
20 D. C. 552. 


Ill.—Cole v. Cole, 142 Ill. 19, 31 NE 


109, 34 AmSR 56, 19 LRANS 811; 
Cole v. Cole, 35 Ill. A. 544 [aff 142 
Ill. 19, 31 NH 102, 34 AmSR 56, 19 
LRA 811]. 
Ky. oe v. Flood, 5 Bush 167. 
ane H.—Cross v. Cross, 63— Nivel. 
4 


N. Y.—Hayes v. Hayes, 220 N. Y. 
596 mem, i115 NE 1040 mem [aff 175 
App. Div. 941, 161 NYS 1128]; For- 
rest v. Forrest, 16 N. Y. Super. 661, 9 
AbbPr 289. 

Tenn.—Sloan v. Cox, 4 Hayw. 75. 

W. Va.—Cariens v. Cariens, 50 
W. Va. i138, 40 SH 335, 55 LRA 930. 

[a] Reason for rule-—‘‘When a 
decree of absolute divorce gives ali- 
mony, the subsequent sexual inter- 
course by the late wife with other 
men is no ground for discharging the 
man ‘from such alimony, because 
after such decree the woman is no 
longer wife, no longes owes any duty 
of purity to the husband, and breaks 
no duty to him by her misconduct 
however gross.” Cariens v. Cariens, 
ne Va. 113, 116, 40 SEH 335, 55 LRA 

ov, 

{b] But in England a husband 
against whom an order for weekly 
payments has been made under § 5 
of the Summary Jurisdiction (Mar- 
ried Women) Act, 1895, is entitled to 
have the order discharged on proof 
of subsequent adultery of his wife, 
notwithstanding that he may by his 
conduct have conduced thereto. 
Ruther v. Ruther, [1903] 2 K. B. 
270. See also Benyon v. Benyon, 1 


P. D. 447; Holt. v. Holt, L. .R. 1. P. & 
D. 610 (while the wife was living 
with her paramour, and was sup- 
‘| ported by him, this was an answer 
to an application by the wife for ali- 
mony, while the support continued, 
but not after it ceased). 

[c] TIaches.— Where there was 
very slight evidence that the wife 
had committed adultery, and the 
court refused to disturb a decree for 
divorce and alimony rendered thir- 
teen years ye Se Leach v. Leach, 

4 


122 TM. A. 

9. Cole v--Cole, 142 Ill. 19, 31 NH 
109, 34 AmSR 56, 19 LRA 811. See 
also infra §§ 778, 785. : 

10. Cole v. Cole, 142 Til. 19, 31 NE 
109, 34 AmSR 56, 19 LRA 811; Mad- 


den v. Madden, 21 Oh. Cir. Ct. 30; 


Brandt v. Brandt, 40 Or. 477, 67 P 
508. 
11. Weber v. Weber, 153 Wis. 132, 


140 NW 1052, 45 LRANS 875, Ann 
Cas1914D 593. 

TOR EG yn 1G (One Nap dee Ed ao On e0O Nt 
736; Burton vy. Burton, 150 App. Div. 
790, 185 NYS 248; Cariens v. Cariens, 
50 W. Va. 118, 40 SE 335, 55 LRA 930. 

{a] Reason for rule—‘“‘But... 
reason, would make a difference be- 
tween absolute divorces and decrees 
of separation. The parties between 
whom there is judicial separation by 
a divorce from bed and board are 
yet man and wife, and may be recon- 
ciled, and can reunite without decree 
or violation of law. Hence adultery 
by the wife after the decree will fur- 
nish ground on which a court can re- 
lease the husband from the _ sup- 
port of the wife, because it is itself a 
ground of divorce.’ Cariens’ v. 
Cariens, 50 W. Va. 1138, 116, 40 SE 335, 
55 LRA 930. 

13. Goodsell v. Goodsell, 82 App. 
Div. 65, 81 NYS 806, 34 NYCivProc 76, 

14. Leach v. Leach, 122 Ill. A. 94. 

15. Hopkins v. Hopkins, 40 Wis. 
462. 

16. Graves v. Graves, 132 Iowa 
199, 109 NW 707, 10 LRANS 216, 10 
AnnCas 1104 (false swearing in pro- 
curing the original decree awarding 
alimony is not good sround for mod- 
ifying it unless fraud is also shown). 

17. Cal.—Senter v. Senter, 70 Cal. 
619.5 14) P7825 


Ga.—Hood v. Venable, 140 Ga. 363, 


78 SE 1078. 

til ——ay Vv. ay, 204 2 Al wots 
Griswold v. Griswold, 111 Ill. INS 
269. See Daugherty v. ‘Daugherty, yal 
Ill, A. 301 (on a motion to modify 
an order for the payment of ali- 
mony, an allegation that the woman 
in whose favor such order was made 
committed adultery before the decree 
was entered, which failed to allege 
fraud in concealing the adultery, was 
ete cen Oe 

nd.—Moon v. Baum, 58 Ind. 194. 

Mich, —Waldhorn v. Waldhorn, 165 
Mich. 130, 130 NW 199; Cole v. Cole, 
144 Mich. 346, 108 NW 74 

Minn.—Hoff v. Hoff, 133 Minn. 86, 
157 NW 999. 

Mo.—Gray “v. Gray, 83 Mo. 106. 

N. Y.—Gibson vy. Gibson, 81 Misc. 
508, 143 NYS: 37. 
94Qk Hatfield v. Hatfield, 158 P 

Wash.—Ruge v. Ruge, 97 Wash. 
51, 165 P 1063, LRA1917F 721. 

See also Judgments [23 Cye Oli, 
930, 1022]; and supra § 415. 

[a] A court of equity has inher- 
ent power to purge a consent decree 
awarding alimony of fraud. Gris- 
wold v. Griswold, 111 Ill. A. 269 (this 
power is not derived from the stat- 
ute authorizing the court to make 
such restrictions in the allowance of 
alimony as shall appear reasonable 
and proper, as such provision per- 
mits the interposition of the court 
only’ where the circumstances of the 
parties have changed since the for- 
mer decree). 

18. See cases supra note 17. 

19. See Graves v. Graves, 132 Iowa 
199, 109 NW 707, 10 LRANS 216, 10 
AnnCas 1104. 

20. Holt v. Holt, 23 Okl. 639, 102 
PS ie 

Increased needs of wife see supra 


§ 623. 
Phillippi v. Phillippi, 113 Mo. 

A. 58, 87 SW 529; Meyers v. Meyers, 
91 Mo. A. 151. See also infra § 819. 

22. Craig vy. Craig; 163 Tl. 176, 45 
NE 153. 

Accrued alimony, effected by modi- 
fication see supra §§ 616, ie 

23. Rigney v. Rigney, 62 N. J. Ha. 
8, 49 R 460. 


978 [19C.J.] 


Allowance—a, 


voree,*> as from the time of the 


action,?® or from the appearance of the husband,?? 
especially where defendant has been at fault in de- 
Where alimony is directed 
to be paid periodically, the wife acquires a vested 
right to each installment as it becomes due,?° but 
her right thereto is exhausted under a decree di- 
recting payments by installments when the pay- 
ments made aggregate the amount of the jurisdic- 
A judgment for ali- 
mony is not rendered dormant by failure to issue ex- 
ecution thereon within five years.*? 
chooses to rely upon her position as a wife rather 
her right to any 


laying the litigation.?® 


tional limit of the court.®° 


than upon the order for alimony, 
increased sum that was awarded 


24. Ricketts v. Ricketts, 4 Gill 
(Md.) 105; Swallow v. Swallow, 
GNERTSE Chas) 29 Ser Al r8is8b sie Holmes vs 
Holmes, 29 N. J. Eq. 9; Coolidge v. 
Coolidge, 2 Phila. (Pa.) 295; Kempe 
v. Kempe, 1 Hage, Hecl. 532; Durant 
v. Durant, 1 Hagg. Eccl. 528; Cooke 
v. Cooke, 2 Phillim. 40, 161 Reprint 
1072, 1 EngEccl 178; Soules v. Soules, 
3 Grant Ch, (U. C.) 113. 

25. Horrest ,v.. Forrest, 13° N. Y. 
Super. 102, 21 N. Y. Super. 640, 3 
AbbPr 144 [aff 25 N. Y. 501]; Rey- 
nolds v. Reynolds, 72 W. Va. 349, 351, 
78 SE 360 [cit Cyc]. 

[a] In New York the court may 
by order require the payment of ali- 
mony from the date of the service of 
the notice of motion. ‘Horter v. 
Horter, 127 App. Div. 827, 164 NYS 
* 889. 

26. U. S.—Barber v. Barber, 21 
How. 582, 16 L. ed. 226. 

Cal.—Sharon v. Sharon, 75 Cal. 1, 


16 P 345. 

La.—Carroll v. Carroll, 48 La. Ann. 
835, 19 S 872. 

Mass.—Burrows v. Purple, 107 
Mass, 428. 


N. Y.—Forrest v. Forrest, 25 N. Y. 
501; Horter v. Horter, 177 "App. Div. 
827, 164 NYS 889; Burr v. Burr, 10 
Paige 20 [aff 7 Hill 207]. 

Wng.—De Blaquiere v. De Bla- 
quiere, 3 Hagg. Heel. 322; Robinson 
v. Robinson, 2 Lee Eccl. 598, 161 Re- 
print 451. 

27. Sharon v. Sharon, 75 Cal. 1, 16 
P34 5. 

28. Forrest v.-Forrest, 13 N. Y. 
Super. 102, 21 N. Y. Super. 640, 3 Abb 
pre i44 (Pate 25. Ns Yo 801); Burr v. 
Burr, 7 Hill (N. Y.) 207; Reynolds v. 
Reynolds, 72 W. Va. 349, 351, 78 SEH 
360 [cit Cyc]. 

29. Krauss v. Kraus, 127 App. Div. 
740, 111 NYS 788. 

[a] Absence of the wife from the 
jurisdiction does not excuse the hus- 
band from payments of installments 
of alimony falling due during her 


absence. , Stanfield v. Stanfield, (Okl.) 
168 P 912. 

ymcornet alimony see supra §§ 616, 
617. 

30. weer v. Prewitt, 56 Colo. 
1745) £39) Pe 

31. McGill v. McGill, 101 Kan. 
324, 166 P 501; Lement v. Lement, 25 
Oh. Cir. Ct. 253. 

[a] Periodical installments. — 
Whether or not any part of such 


judgment becomes dormant for fail- 
ure for twenty years to take any 
steps toward its enforcement, it can- 
not be held that all the monthly pay- 
ments required thereby are barred by 
the statute of limitations. McGill v. 
McGill, 101 Kan. 324, 326, 166 P 501. 

31144. Pettibone v. Pettibone, 141 
App. Div. 861, 126 NYS 676. 


[a] Thus where a wife was 


In General. Alimony is generally 
made payable from the date of the order or decree 
granting it,?* although in the diseretion of the court 
the allowance may be computed from any time sub- 
sequent to the commencement of the suit for di- 


,Ransome, 215 N. Y. 557, 


tion for slander or assault 
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[§ 633] 
eral. 


bringing of the 


Where a wife 


[§ 634] 


awarded certain alimony and from 
the date she turned over to her hus- 
band certain premises owned by her 
she was given a larger allowance 
than that previously provided, she 
waived her right to the larger 
amount where she refused to permit 
the defendant to borrow money upon 
a life insurance policy and pay in- 
terest on a mortgage to which the 
property was subject thereby caus- 
ing a foreclosure of the mortgage 
and depriving the husband of the use 
of the building. Pettibone v. Petti- 
bone, 141 App. Div. 861, 126 NYS 676. 

82. Field v. Field, 15 AbbNCas 
(N. Y.) 4384. But see Van Ness v. 
560, 109 NE 
593, LRA1916B 852, AnnCas1917A 580 
(“alimony is not a personal claim in 
the same sense that a cause of ac- 
is per- 
sonal. It is personal in the sense 
that it is a provision made by the 
court in favor of the wife for her 
maintenance and support, and can- 
not be diverted from that purpose’’). 
See also cases infra note 33. 

33. Ark.—Casteel v. Casteel, 38 
Ark. 477; Brown v. Brown, 38 Ark. 
324; Kurtz v. Kurtz, 38 Ark, 119; 
Bowman v. Worthington, 24 Ark. 522. 


her as alimony 


Ga.—Buffington v. Cook, 147 Ga. 
681, 95 SE 214. 
Tl. —Craig v. Craig, 163 Ill. 176, 


45 NE 153; Hazard v. Hazard, 197 
Ill. A. 612; Lennahan v. O’Keefe, 107 
Ill. 620. 

Iowa.—O’Hagan v. O’Hagan, 4 
Iowa 509. 

Ky.—Gerrein v. Gerrein, 99 SW 
944, 30 KyL 218; Gerrein’v. Michie, 
122 Ky. 250, 91 SW 252; Gaines v. 
Gaines, 9 B. Mon, 295, 48 AmD 425; 


Lockridge v. Lockridge, 3 Dana 28, 
28 AmD 52. 
Md.—Wallingsford yv. Wallings- 


ford, 6 Harr. & J. 485. 


Mass.—Stone vy. Duffy, 219 Mass. 
178, 106 NE 595; Knapp v. Knapp, 
134 Mass. 353. 

Mich.—Wagner v. Wagner, 132 


Mich. 343, 93 NW 889. 
Arata cabs v. Dewees, 55 Miss. 


N. Y.—Wilson v. Hinman, 182 N.Y. 
408, 75 NE 236, 108 AmSR 820, 2 
LRANS 232 [rev 99 App. Div. 41, 90 
NYS 746, and overr Burr v. Burr, 10 
Paige 20 (aff 7 Hill 207)]; Faver- 
sham vy. Faversham, 161 App. Div. 
521, 146 NYS 569; Barnes v. Klug, 
129 App, Div. 192-713 Se Nese aco. 
Johns v. Johns, 44 App. Div. 533, 60 
NYS 865 [aff 166 N. Y. 613; 59 NE 
1124]; Galusha v. Galusha, 43 Hun 
181 [mod on other grounds 116 N. Y. 


635, 22 NE \1114, 15 AmSR ‘453, 6 
LRA_ 487]. 
sane C.—Rogers v. Vines, 28 N. C. 


Oh. Lockwood v. Krum, 34 Oh. St. 1. 


The obligation to pay alimony being a 
sonal one;°? it is generally considered as terminating 
upon the death of either of the parties,** where 
no statute to the contrary exists** and the judg- 
ment or decree is silent on the subject;*® and in 
some jurisdictions it continues during the joint lives 
of both parties,®® unless otherwise provided by stat- 
ute §? or the decree itself.*® 

Arrears of alimony. Where the decree or order 
for alimony on the dissolution of the marriage status 
by divoree provides for annual payments, the right 
to collect alimony due and unpaid at the +ime of 
the wife’s death may be enforced by her personal 
representative.®® 
the wife may hold the husband’s estate for arrears 
of alimony due and unpaid at the time of his death 
has also been sustained.?° 
(2) Under Statutes. 


[88 632-634 


may be thereby waived.*!% 
b. By Death of Parties—(1) In Gen- 


4 per- 


The analogous proposition that 


The continuance 


Vt.—Nary v. Braley, 41 Vt. 180. 

Va.—Francis v. Francis, 31 Gratt. 
(72 Va.) 2838. 

Wis.—Yates v. Yates, 165 Wis. 250, 
161 NW 743; Maxwell v. Sawyer, 90 
Wis. 352, 68 NW 283. 

[a] Personal representatives of 
the deceased wife are not permitted 
to recover any portion of the sum 
decreed as alimony except that which 
had become payable in her lifetime 
and remained unpaid at her death. 
Stillman v. Stillman, 99 Ill. 196, 39 
AmR 21. See infra text and note 39. 


34. See infra § 634. 
85. See infra § 635. 
36. Dreyer v. Dickman, 131 Mo. A. 


660, 111 SW 616; Field v. Field, ee 
AbbNCas (N. Y.) 434. See Bx 
Hart, 94 Cali 2254.529 Pe tae de. 
cree for divorce allowing alimony to 
the wife, without naming the period 
during which it should be paid, was 
valid and sufficiently certain, and 
would be construed as intending the 
payment to continue during the life 
of the wife, or until modified by the 
court). See also infra § 6385. 

37. See statutory provisions; 
infra § 634. 


and 


38. See infra § 635. 
39. Ill—Stillman y. Stillman, 99 
Ill. 196, 39 AmR 21; Dinet v. Higen- 


mann, 80 Ill. 274. 
Ind.—Miller v. Clark, 23 Ind. 370. 
Ky.—Gerrein v. Michie, 122° Ky. 
250, 91 SW 252. 

N. Y.—Van Ness v. Ransome, 215 
N. Y. 557, 109 NE 593, LRA1916B 
852, AnnCasi917A 580. 

Oh, —Coffman v. Finney, 65 Oh. St. 


.61, 61 NE 155, 55 LRA 796. 


[a] Reason for rule. — The ali- 
mony accrued prior to the death of 
the wife was not a personal claim 
that died with her, but a right that 
survived in favor of her personal 
representative. Van Ness v. Ran- 
some, 215 N. Y. 557, 109 NE 593, LRA 
1916B 852, AnnCas1917A 580. 

{b] The amount is subject to such 
modification, however, as would be 
proper had the wife attempted to en- 
force her claim while living. Ger- 
reins v. Michie, 122 Ky. 250, 91 SW 
252, 28 Kyl 1123. -See also supra § 
615 et seq. 

[c] In Pennsylvania (1) it has 
been held that arrears of alimony 
are not recoverable after the wife’s 
death, in the case of a limited divorce 
(Clark v. Clark, 6 Watts & S. 85), (2) 
unless it is made to appear that the 
husband had evaded payment and 
compelled his wife to contract debts 


(Bbueleney v. Bouslough, 68 Pa. 
495). 
baa Conn.—Smith v. Smith, 1 Root 


Ky.—Kalfus v. Davie, 164 Ky. 390, 


175 SW 652 
Mass.—MelIlroy vy. Mclilroy, 208 


For later cases, developments and changes in the law see cumulative OLS same title, page and note number, 


r §§ 634-636] 


of alimony after the husband’s death may be au- 


thorized by the statute.*? 
[§ 635] 
ment, 


mony.*° 


aie 458, 94 NE 696, AnnCas1912A 
4. 

Mich.—Martin vy. Thison, 153 Mich. 
516, 116 NW 10138, 126 AmSR 5387, 18 


LRANS 257. 

N. Y.—Van Ness v. Ransom, 215 
N. Y.-557, 109 NE 593, LRAI916B 
852, AnnCas1917A 580 [dist Romaine 
v. Chauncey, 129 N. Y. 566, 29 NE 
826, 26 AmSR 544, 14 LRA 712; Fa- 
versham vy. Faversham, 161 App. Div. 
521, 146 NYS 569]. 

Oh.—McCoun y. Weiskettle, 6 Oh. 
Dec. (Reprint) 805, 8 AmLRec 303. 

R. I.—Gilbert v. Hayward, 37 R. I. 
303, 92 A 625. 

[a] Revival.-—A decree for month- 
ly installments of alimony against a 
husband for which execution issued 
in his lifetime and was returned un- 
satisfied may be revived against his 
administrator without presenting the 
claim to him for allowance. McCoun 
v. Weiskettle, 6 Oh. Dec. (Reprint) 
805, 8 AmLRec 303. _. 

{b] The death of both parties 
pending the appeal does not termi- 
nate the action, but it survives in fa- 
vor of, and against. the personal rep- 
resentatives. Coffman v. Finney, 65 
Ca. St..61, 61 NE 155, 55 LRA 794. 

41. See statutory provisions; and 
_#@mythe v. Banks, 73 Ga. 308. 

{a] In Illinois a statute provides 
that “when a divorce shall be de- 
ereed, the court may make such or- 
der touching the alimony and main- 
tenance of the wife... as from the 
circumstances of the parties and the 
nature of the case, shall be fit, rea- 
sonable, and just.’ It has been as- 
sumed, but not directly decided, that 
this statute authorizes the continu- 
ance of alimceny after the husband’s 
death, provided that it clearly ap- 
pears from the decree that the court 
intended to bind the husband’s heirs 
in case of his death. Craig v. Craig, 
163 Ill. 176, 45 NE 1&8; Lennahan v. 
O’Keefe, 107 Ill. 620, 625. 

42. Ark.—Casteel v. Casteel, 38 
Ark. 477; Kurtz v. Kurtz, 38 Ark. 119. 

1l1.—Craig. v.. Craig;—163 Ill. 176, 
45 NE 153; Lennahan v. O'Keefe, 107 
Ill. 620. 

Ky.—Pearce v. Pearce, 16 SW 271, 
13 KyL 67; Gaines v. Gaines, 9 B. 
Mon. 295, 48 AmD 425; Lockridge v. 
Lockridge, 3 Dana 28, 28 AmD 52. 

Md. Sy ailinestord v. Wallings- 
ford, 6 Harr, & J. 485. 

or Mass. .—Knapp v. Knapp, 134 Mass. 

353. 

See ag, Dewees v. Dewees, 55 Miss. 
3 

N. C.—Rogers v. Vines, 28 N. C. 


293. 

S. C.—Briggs v. Briggs, 24 S. C. 
377. 

Va.—Francis y. Francis, 31 Gratt. 
(72. Va.). 2838. 

Wis.—Maxwell vy. Sawyer, 90 Wis. 


352, 68 NW 283. 
43. O’Hagan v. O'Hagan, 4 Iowa 


(3) How Affected by Decree or Agree- 
It is generally held that the award of ali- 
mony should be made to her only during the joint 
lives of the parties,*? and also that a husband’s 
obligations are not enlarged by a decree granting 
permanent alimony to continue during the naiural 
life of the wife,*® or until the further order of the 
court,** even though the decree also requires the 
husband to give security for payment of the ali- 
However, in some jurisdictions, where the 
language of the decree expressly states that the 
permanent alimony is to continue after the death of 
the husband, it will so continue,*® and that the court 
may by its decree provide for alimony during the 
natural life of the wife, thus making it a charge 
upon the husband’s estate should he die first;*7 but 
such effect will not be given a decree unless the in- 
tention that it have such effect is clearly expressed 
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therein.*’ 
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Under a consent decree providing for 


the payment of an annual sum to plaintiff so long 


as she remains 


eree.®t 


5093) Wilson v.c Hinman, 182 N. Yi. 
408, 75 NE 236, 108 AmSR 820, 2 


LRANS 232 [rev 99 App. Div. 41, 90 
NYS 746]; Johns v. Johns, 44 App. 
Div. 533, 60), NYS 865 [aff 166 Noy. 
613 mem, 59 NE 1124]; Galusha v. 
Galusha, 43 Hun 181 [mod on other 
grounds 116 N. Y. 635, 22 NE +1114, 
15 AmSR 453, 6 LRA 487]; Barnes 
v. King, 129 App. Div. 192, 113 NYS 
325; Martin v. Martin; 33 W. Va. 
695, 11 SH 12. 

[a] In New York (1) it was for- 
merly held that the decree might pro- 
vide for the continuance of alimony 
after the husband’s death. Burr v. 
Burr, 10 Paige 20 [aff 7 Hill 207]. 
See also Galusha v. Galusha, 43 Hun 
181 [mod on other grounds 116 
N. Y. 635, 22 NE 1114, 15 AmSR 453, 
6 LRA 487]. (2) But in Wilson v. 
Hinman, 182 N. Y. 408, 413; 75 NE 
236, 108 AmSR 820, 2 LRANS 232 
[rev 99 App. Div. 41, 90 NYS 746] 
the court’ said: “The authority 
of Burr v. Burr, 7 Hill 207, has been 
much shaken, if not entirely over- 
thrown, by the recent decision of this 
court in Johns v. Johns, 166 N. Y. 
613 mem, 59 NE 1124, affirmed on 
opinion below, 44 App. Div. 533, 60 
NYS 865. .In that case a divorced 
wife brought an action against the 
executor of a deceased husband to 
enforce the payment of alimony 
awarded her by a decree of divorce. 
It was held that the obligation to 
pay alimony ceased at the death of 
the husband and did not survive 
against his estate.” 

44, Lennahan v. O’Keefe, 107 Ill. 
620 (such a reservation in a decree 
is surplusage). 

[a] hus a decree directing the 
payment of permanent alimony “un- 
til the further order of this court” 
and making it a specific lien upon 
land continues only during the life- 
time of both parties. Craig v. Craig, 
163 Ill. 176, 45 NE 153. 

45. Wilson v. Hinman, 182 N. Y. 
408, 413, 75 NE 236, 108 AmSR 820, 2 
LRANS 232 [rev 99 App. Div. 41, 
90 NYS 746] (where the court of ap- 
peals said, per Cullen, C. J.: “There 
has been founded a doctrine sug- 
gested in Galusha v. Galusha, 43 Hun 
181, and apparently adopted by the 
learned Appellate Division in this 
case, that a general award of ali- 
mony against the husband _ termi- 
nates at his death, but if he be di- 
rected to give security for its pay- 
ment it survives. Such a doctrine 
can rest on no solid foundation’). 

46. Stratton v. Stratton, 77 Me. 
373, 52 AmR 779; Miller v. Miller, 64 
Mer 484. See also cases infra note 


47. Storey v. Storey, 125 Ill. 608, 
18 NE 329, 8 AmSR 417, 1 LRA 320; 
O’Hagan vy. O’Hagan, 4 Iowa 509; 
Stratton _v. Stratton, 77 Me. 3873, 52 
AmR 779; Miller v. Miller, 64 Me. 


unmarried, the obligation to pay 


does not terminate on the death of the husband, 
plaintiff remaining unmarried.*® 

| Agreement binding personal representatives. 
generally held that the husband may, by agreement, 
bind his personal representatives for the payment 
of alimony to the wife during her life,®° but the 
rule was not applied in the case of a parol agree- 
ment made before and not incorporated in the de- 


It is 


[§ 636] ¢. By Reconciliation, It was held in an 
early case that even in a suit for separation the 
court may make a provision that alimony of the 
wife should continue beyond the life of the hus- 
band,®? but the legical and reasonable rule is that 
if the wife returns to her husband after a divorce 
from bed and board, and is reconciled to him, she 
cannot continue to have alimony.®* But if she again 


484; Stone v. Bayley, 75 Wash. 184, 
134 P 820, 48 LRANS 429, 

“In decreeing her sums of money, 
in the first instance, or in making 
the proper and equitable order in re- 
lation to their property, and her 
maintenance, the decree may provide 
for the payment thereof from year 
to year, for a specified period, or may 
provide even that it shall continue 
during her life.” O’Hagan v. O’Ha- 
gan, 4 Towa 509, 516. 

{a] In Washington the provision 
in a decree of divorce for future 
monthly payments for support and 
education of children creates a per- 
sonal liability of defendant, which 
does not terminate at his death, but 
may be enforced against his estate. 
Mansfield v. Hill, 56 Or. 400, 107 P 
471, 108 P 1007. 

48. Craig v. Craig, 163 Ill. 176, 45 
NE 153; Lennahan v. O’Keefe, 107 
Ill. 620. ; 

[a] Thus (1) a divorce decree 
merely directing the payment of ali- 
mony by defendant during the life 
of plaintiff will be construed to mean 
during the lives of both parties 
(Field v. Field, 15 AbbNCas (N. Y.) 
434), (2) especially where it also 
required the husband to pay the pre- 
mium on a life insurance policy on 
his life which was payable to the 
wife and became due and payable 
only on his death (Johns v. Jolins, 44 
App. Div. 5338, 60 NYS 865 [aff 166 
WN. Y. 613 mem, 59 NE 1124 mem]). 
(3) Present rule in New York see 
supra text and note 43 [a]. 

49. Storey v. Storey, 125 Ill. 608, 
18 NE 329, 8 AmSR 417, 1 LRA 320. 

50. Storey v. Storey, 125 Ill. 608, 
18 NE 329, 8 AmSR 417, 1 LRA 320 
[rev 23 Ill. A. 558]; Miller v. Miller, 
64 Me. 484; Barnes v. Klug, 129 App. 
Dive “1925 sls N YiSe3s25 1 Carconteve 
Murray, 3 Paige (N. Y.) 483. 

51. Maxwell v. Sawyer, 90 Wis. 
352, 68 NW 283 (a parol agreement 
made before the entry of a divorce 
judgment, and not incorporated in it, 
that the alimony adjudged should 
continue during the life of the wife, 
cannot be set up where the judgment 
is silent regarding the length of time 
for the running of alimony, as such 
judgment must be construed to mean 
that “alimony shall continue during 
the joint lives of the parties only,” 
and the agreement, if allowed to bé 
shown, would contradict the judg- 


ment). 

52. Burr v. Burr, 10 Paige (N. Y.) 
20 (aff 7 Hill) 207]. But see supra 
note 43[a]. 

53. Ky.—Lockridge v. Lockridge, 
38 Dana 28, 28 AmD 52. 

La.—Holbrook v. Holbrook, 18 La. 
Ann. 643. 

N. J.—G. v. G., 67 N. J. Eq. 30, 56 
A 736. 

N. C.—Rogers v. Vines, 28 N. C, 
2938. 
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separates herself in consequence of renewed acts of 
cruelty, the decree has been held still good, and en- 
forceable, notwithstanding the econdonation.** 
[§ 637] d. By Remarriage of Wife.*° 
absence of a mandatory statutory provision to 
the contrary,®* it has been held that a decree for 
alimony is not affected by the mere subsequent mar- 
riage of the woman to whom it is granted, in the 
absence of a provision in the decree that it shall 
be;5” but there is authority to the contrary.°® 
decree for alimony may provide that the allowance 
shall continue only so long as the wife remains sin- 


gle.5° 


In England the court may, in its discretion, pro- 
vide that the allowance made as alimony shall con- 
tinue only dum sola et casta vixerit.®° 
By Remarriage of Husband. The re- 
marriage of the husband does not terminate the 


[§ 638] e. 


running of alimony.®+ 


[§ 639] 


Pa.—tTiffin v. Tiffin, 2 Binn. 202; 
Hill v. Hill, 62 Pa. Super. 439. 
W. Va.—Henrie v. Henrie, 71 


W. Va. 131, 76 SE 837. 

{a] Reason for rule.—‘In its na- 
ture... it is a provision for a wife, 
separated from her husband, and it 
cannot continue after reconciliation. 

. Moreover, the decree for ali- 
mony vests in the wife no absolute 
right to the allowance, whether it 
consist of money or specific things; 
for, besides that it ceases upon rec- 
onciliation, it may be changed from 
time to time, and reduced or en- 


larged, in: the discretion of the 
court.” | Rogers v. Vines, 28 N. C. 
293, 29:72 

54. Nathans v. Nathans, 2 Phila. 
(Pa;) 393. 

55. Remarriage affecting modifi- 


cation see supra § 626. 


56. See statutory provisions. 
{a] In New York prior to the 
statute (L. [1904] c 3389) the mar- 


riage of the wife did not require the 
court to annul the provision for ali- 
mony. Thus in Shepherd v. Shep- 
herd, 1 Hun (N. Y.) 240 [aff 58 N. Y. 
644], where it appeared that defend- 
ant’s ability was ample, and plaintiff 
needed her allowance, the court re- 
fused to disturb such allowance on 
account of the divorced wife’s remar- 
rying. Daniels, J., said: ‘The stat- 
ute empowers the court, upon mak- 
ing a decree in favor of the wife, dis- 
solving the marriage for the miscon- 
duct of the huskand, to require him 
to provide such suitable allowance 
for her support as it shall deem 
just, having regard to the circum- 
stances of the respective parties. 
And the continuance of that allow- 
ance is in no way rendered depend- 
ent on the fact that she shall not 
afterwards marry again. ... Be- 
yond that, the statute expressly se- 
cures to the wife the right to marry 
again where she is the innocent 
party to the decree. And it neither 
expressly, nor by any reasonable im- 
plication, deprives her of her allow- 
ance by way of alimony for so do- 
ing. Complete control is given the 
court over the subject of the amount, 
but that is no sense rendered depend- 
ent upon the circumstance of her 
subsequent marriage. And as long 
as that is the nature of the provision 
made upon this subject, the court is 
not authorized to add a further qual- 
ification, for which no warrant has 
been supplied by the law. The rem- 
edy is entirely statutory in its na- 
ture, and must be governed by the 
import and spirit of the legislation 
enacted upon the subject. And, as it 
has not been provided that the wife 
shall forfeit her alimony by after- 
wards marrying, the court has no 
right to attach that as a penalty to 


f. By Absolute Divorce. In the case of 
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In the | [§ 640] 


-ance—a. 


utes.® 
The 


[§ 642] 


voree.”° Where 
the act.” 

{[b] Statute not retroactive. — 
Krauss v. Krauss, 127 App. Div. 743, 
111 NYS 790. 

57. King v. King, 38 Oh. St. 370. 

58. Stillman v. Stillman, 99 Ill. 
196, 39 AmR 21. See Morgan v. Low- 
man, 80 Ill. A. 557, 559 (“where a di- 
vorced wife remarries, the divorced 
husband is absolved from the burden 
of a decree requiring him to pay ali- 
mony. She has a vested right only 
in that which has accrued up to the 
date of the second marriage. It is 
her privilege to abandon the provi- 
sion which the decree of the court 
makes for her support by entering 
into marriage with another man, 
thereby seeking her support from an- 
other direction, but when she does 
so the law will require her to abide 
her election’’). 


59. Pearce v. Pearce, (Ky.) 16 SW 
271, 13 KyL 67. See also Storey v. 
Storey, 125 Ill. 608, 18 NE 329, 8 


AmSR 417, 1 LRA 320 (a case of de- 
eree for alimony entered upon con- 
sent, allowance to continue while 
plaintiff remained single). 

60. Wood v. Wood, [1891] P. 272; 
Lister v. Lister, 15 P. D. 4; Medley 
v. Medley, 7 P. D. 122. See also supra 


§ 568. 

In deciding whether a perma- 
nent allowance should be limited 
dum sola et casta vixerit or not, the 
court should consider, first the con- 
duct of the parties; second, their po- 
sition in life, ages, and respective 
means; third, the amount of provi- 
sion actually made; fourth, the exist- 
ence or nonexistence of children, and 
who has the custody of them; fifth, 
any other circumstances which may 
be important in the particular case. 
Kettlewell v. Kettlewell, [1898] P. 
188. See also Gladstone v. Gladstone, 
1 P. D. 442, 446 (where Hannen, P., 
said: “I think it is perfectly rea- 
sonable in those cases where the 
husband is called upon to’ sacrifice a 
portion of his own means that the 
conditions dum sola et casta vixerit 
should be imposed, but I am of opin- 
ion that where the effect of the order 
is only to deprive the husband of his 
interest in the wife’s fortune, and to 
put the innocent wife into immediate 
possessior of her own income, no 
such condition ought to be im- 


posed”). 

[b] Omission of “et casta.”— 
Where the wife’s conduct during 
marriage was irreproachable, it was 
held that the allowance might be 
granted “dum sola,’ without adding 
the words “et casta,” as the imposi- 
tion of that condition should be re- 
stricted to cases where unchastity )s 
not altogether improbable. Smith v. 
Smith, [1898] P. 29. 

61. See supra § 627. 


[§§ 636-642 


a divorce from bed and board the decree for ali- 
mony may stipulate for payment until the parties 
are completely divorced.®? 

E. Jurisdiction—l. 
In General. 
alimony were originally of ecclesiastical cogniz- 
ance,®? at the present time jurisdiction to grant 
divorees,** and to award alimony, depends upon stat- 


To Make Allow- 
While matters pertaining to 


[§ 641] b. Federal Courts. Federal courts have 
nod jurisdiction to award alimony;*® but the rule 
does not apply to the courts of a territory *’ or 
appeals therefrom.®® 
State Courts—(1) In General. 
ject to such exceptions as may exist either by stat- 
ute or rule of practice,®® jurisdiction to grant an 
allowance for permanent alimony, temporary ali- 
mony, or counsel fees and expenses, resides in the 
court that has jurisdiction of the action for di- 


Sub- 


the court is empowered only to 


62. Baker v. Cooper, 7 Serg. & R. 
(Pa.) 500; Smith v. Smith, 3 Serge. & 
R. (Pa.) 248. 

638. Alexander v. Alexander, 13 
App. (D. C.) 834, 45 LRA 806; Cizek 
v. Cizek, 69 Nebr. 797, 96 NW ‘657, 99 
NW 28, 5 AnnCas 464. 

[a]. In the District of Columbia 
when congress, by the act of June 19, 
1860, conferred upon the supreme 
court of the District of Columbia the 
legal authority to grant a divorce 
from bed and board and to award ali- 
mony to the wife, it empowered the 
court to exercise the jurisdiction 
which the ecclesiastical courts of 
England had been accustomed to ex- 


ercise. Alexander v. Alexander, 13 
App. 334, 45 LRA 806. 

64. See supra § 28 et seq. 

65. See statutory provisions; 


Courts § 418; and Henderson vy. Hen- 
derson, 64 Me. 419; Cizek v. Cizek, 
69 Nebr. 797, 96 NW 657, 99 NW 28, 
5 AnnCas 464. See also supra §§ 498, 
537, 565 et seq. 

[a] In Massachusetts by virtue of 
Const. c 3 art 5 no power exists in 
any court to pass an order for the 
payment of alimony pendente lite, or 
of permanent alimony of any de- 
scription, except under provisions of 
statute conferring such power. Kel- 
ley v. Kelley, 161 Mass. 111, 36 NE 
837, 42 AmSR 389, 25 LRA 806. 

[b] In Nebraska the jurisdiction 
of the district court. arises solely 
from the provisions of the statute. 
Washington v, Washington, 78 Nebr. 
741, 111 NW 787 

66. See supra § 31. 

67. Simms vy. Simms, 175 VU. S. 
162, 20 SCt 58, 44 L. ed. 115. 

68. Simms v. Simms, 175 U.' S. 
162, 20 SCt 58, 44 L. ed. 115. 


69. See statutory provisions; rules 
of courts; and infra §§ 642-644. 

70. U. S.—Conway v. U. S., 149 
Fed. 261. 


Ark.—Ex p. Helmert, 103 Ark. 571, 
147 SW 1143; Bowman v. Worthing- 
ton, 24 Ark, 522. 

Cal.—Gaston v. Gaston, 114 Cal. 
542, 46 P 609, 55 AmSR 86; Ex p. 
Winter, 70 Cal. 291, 11 P 630; Ben- 
nett v. Southard, 35 Cal. 688. 

Fla.—Chaires v. Chaires, 10 Fla. 
308. : 

Ga.—Glenn vy. Hill, 50 Ga. 94; Mc- 
Gee v. McGee, 10 Ga. 477. 


Iowa.—Mengel v. Mengel, 157 
Iowa 630, 138 NW 495; Zuver v. 
Zuver, 36 Iowa 190. 

Me.—Jones v. Jones, 18 Me. 308, 
36 AmD 723. 

Mich.—Mincer  v. Wayne Cir. 


Judge, 163 Mich. 628, 128. NW 734; 
Taylor v. Gladwin, 40 Mich. 232. 
Miss.—Lawson v. Shotwell, 27 
Miss. 630. 
Mo.—Mahn v. Mahn, 63 Mo. A. 375. 
N. Y.—Leslie v. Leslie, 10 AbbPr 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number. 


] §§ 642-643] 


make the allowance,"! a judge of the court cannot 
do so,‘? but a judge under statutory authority may 
Where a husband and 
wife each sue for a divorce in different courts, both 
of which have jurisdiction to grant such divoree, 
the court which first acquired jurisdiction is the 
only court that can award temporary alimony;”° 
and the fact that the court is in vacation does not 
warrant the allowance of temporary alimony by the 


do so,** even at chambers."4 


NS 64. 

N. D.—Tonn vy. Tonn, 16 N. D.-17, 
111 NW 609. 

Porto Rico.—Lara v. Garrosi, 23 
Porto Rico 378. 


Wash.—State v. Neal, 19 Wash. 
642, 54 P 31. ; 

. Va.—Maxwell v. Maxwell, 67 

W. Va. 119, 67 SH 379, 27 LRANS 


712; Chapman v. Parsons, 66 W. Va. 
307, 66 SE 461, 185 AmSR 1033, 24 
LRANS 1015, 19 AnnCas 453. 

Wis.—Moe v. Moe, 39 Wis. 308. 

See also supra §§ 496-497. 

[a] Chancery court.—=In Florida 
it has been held that the statute law 
invests the court of chancery with 
exclusive jurisdiction over matters 
of divorce, and, as incidental to that 
jurisdiction, the power to allow, ali- 
mony in all cases where a divorce is 


ee Chaires v. Chaires, 10 Fla. 
[b] An agreement for the separa- 


tion maintenance of a wife, entered 
into before divorce, does’ not oust the 
court of jurisdiction to award ali- 
mony. Levy v. Levy, 149 App. Div. 
561, 133 NYS 1084. 

[ec] Holding court in another 
county.—Such an order cannot be 
made by a judge of the court in 
which the action is pending, while 
holding a district court in a county 
adjoining that in which the action 
was brought. Bennett y. Southard, 
35 Cal. €88. 

{d] Decree deferring considera- 
tion.— Where the decree, granting a 
divorce deferred consideration of the 
question of permanent alimony to a 
future period when further evidence 
was to be submitted, the subsequent 
petition for permanent alimony 
should be heard by the judge who 
rendered the divorce decree, as it re- 
quired, in effect, a supplemental de- 


eree. Mincer v. Wayne Cir. Judge, 
163 Mich. 628, 128 NW 734. 
{e] Pending a motion for a 


change Of venue, the court in which 
the action for divorce is has jurisdic- 
tion to order the payment of tempo- 
rary alimony and suit money. Moe 
v. Moe, 39 Wis. 308. 

| Rending appeal see infra § 643. 

71. See statutory provisions; and 
cases Supra note 70; infra note 72. 

72. Ex p. Helmert, 103 Ark. 571, 
147 SW 1143; Bennett vy. Southard, 35 
Cal. 688; Goss v. Goss, 29 Ga. 109; 
Mengel v. Mengel, 157-Ilowa 630, 138 
NW 495; Prosser v. Prosser, 64 lowa 
878, 20 NW 480. 
| 73. See statutory provisions; and 
eases infra note 74. 

74. Harrison v. Harrison, 133 Ga. 
31, 65 SE 126; Brunson vy. Brunson, 
92557 CL 1 TSH, 1045 Rembertav. 
Rembert, 84 S. C. 9, 65 SH 831; Smith 
Vaesmith, bla S. Crs ono,) 20. Sid7 220: 
Coger v. Coger, 48 W. Va. 135, 35 SE 
823; In re Gill, 20 Wis. 686. 

Chambers orders see Judges [23 


Cye 558]. 
75. Mahn v. Mahn, 63 Mo. A. 375. 
76. Mahn v. Mahn, 63 Mo. A. 375. 
77. See supra § 498 et seq. 
78. ‘See supra § 537 et seq. 
79. Ala.—Lawrence v. Lawrence, 


141 Ala. 356, 37 S 379; Ex p. King, 27 
Ala, 387. i 

Cal.—Gay v. Gay, 146 Cal. 237,79 
P 885; Storke v. Storke, 99 Cal. 621, 
34 P 339: Bohnert v. Bohnert, 91 Cal. 
428, 27 P 732; Larkin v. Larkin, 71 
Cal, 330, 12 P 227; Reilly v. Reilly, 
60 Cal. 624. 

Ida.—Roby v. Roby, 9 Ida. 371, 74 
P 957, 3 AnnCas 50. 
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[§ 643] 


Ill.—Peo, v. Cook County Cir. Ct., 
169 Il. 201, 48 NE 717; Hunter v. 
Hunter, 100 Ill. 477; Jenkins v. Jen- 
kins, 91 Ill. 167; Razor v. Razor, 42 
Tl. A. 504. 

Ind.—Kesler v. Kesler, 39 Ind. 153. 

La.—State v. New Orleans Seventh 
Dist. Ct:, 22 La. 264. 

Md.—Rohrback v. Rohrback, 175 
Md. 317, 23 A 610. : 

Mo.—State vy. St. Louis Ct. of App., 
99 Mo. 216, 12 SW 661; State v. Sed- 
don, 93 Mo. 520, 6 SW 342; State v. 
St. Louis Ct. of App., 88 Mo. 135; 
Lawlor v. Lawlor, 76 Mo. A. 293. 

Mont.—Bordeaux v. Bordeaux,- 29 
Mont. 478, 75 P: 359. 

N. Y.—McBride v. McBride, 119 
N. Y. 519, 23 NE 1065; Haddock v. 
Haddock, 75 App. Div. 565, 78 NYS 
304; Cohen vy. Cohen, 11 Mise. 704, 32 
NYS 1082, 1 AnnCas 226; Halsted v. 
Halsted, 11 Mise. 592, 32 NYS 1080. 

Pa.—Middleton v. Middleton, 19 Pa. 
ai 353; McNeil v. McNeil, 19 Pa. Co. 

Tenn.—Shy v. Shy, 7 Heisk. 125. 

Tex.—Ex p. Lohmuller, 103 Tex. 
474, 120 SW 834, 29 LRANS 303. 

Wash.—Lewis v. Lewis, 83 Wash. 
671, 145 P 980 [dist Guist v. Guist, 
71 Wash. 75, 127 P 566; AStna Ins. 
Co. v. Thompson, 34 Wash. 614, 76 
P 105]; Griffith v. Griffith, 71 Wash. 
56, 127 P 585 [overr Sullivan v. Sul- 
livan, 49 Wash. 508, 95 P 1095; Hol- 
comb v. Holcomb, 49 Wash. 498, 503, 
95 P 1091 (cit Cyc); and also in effect 
Bachelor v. Bachelor, 30 Wash. 203, 
70 P 491; Willey v. Willey, 22 Wash. 
115, 60 P 145, 79 AmSR 923; Kimble 
v. Kimble, 17 Wash. 75, 49 P 216]. 

W. Va.—Maxwell v. Maxwell, 67 
Be Va. 119, 67 SE 379, 27 LRANS 
712. 

Eng.—Jones v. Jones, L. R. 2 P. & 

D.. 333. 
{a] Im Tfllinois a statute requires 
that solicitor’s fees asked for pend- 
ing an appeal shall be allowed by 
the court in which the decree or or- 
der appealed from is rendered. Starr 
& C. St. Ann. (1896) ec 40 § 15. In Jen- 
kins v. Jenkins, 91 Ill. 167, the su- 
preme court said that but for the 
above statute it would have no hesi- 
tation in holding that after an ap- 
peal was consummated and the cause 
was removed from a circuit court to 
the supreme court, the circuit court 
was without authority to require a 
husband to pay solicitor’s fees. 

[b] Appeal to federal supreme 
court.— Where, after a judgment of 
separation at the suit of the wife has 
been affirmed by the appellate divi- 
sion and the court of appeals, a writ 
of certiorari is granted by the United 
States supreme court to review the 
judgment of the appellate division 
and a supersedeas bond is given, the 
case is still pending, so that under 
Code Civ. Proc. §. 1769, authorizing 
alimony pendente lite, alimony and 
counsel fees may properly be award- 
ed pending the proceedings in the 
federal supreme court. Haddock v. 
Haddock, 109 App. Div. 502, 96 NYS 
522. 
sot Cal.—Reilly v. Reilly, 60 Cal. 
624. 

Ill.—Hunter v. Hunter, 100 Ill. 477. 

Ind.—Kesler v. Kesler, 39 Ind. 153. 

Mo.—State v. St. Louis Ct. of App., 
99 Mo. 216, subnom.; State v. Rom- 
bauer, 12 SW 661; State v. Seddon, 93 
Mo. 520, 6 SW 342; State v. St. Louis 
Ct. of App., 88 Mo. 135; Creasey v. 
Creasey, 175 Mo. A.°237, 157 SW 862; 
Libbe v. Libbe, 166 Mo. A. 240, 148 
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other court during the vacation of the first court.7% 
(2) Pending Appeal. Where temporary 
alimony “* or counsel fees and expenses *® are prop- 
erly allowable, the trial court generally has juris- 
diction to make the allowance pending an appeal in 
the divorce suit;’® and it has been held that. only 
the trial court has such jurisdiction,®° at least until 
by perfection of the appeal the trial court has lost 
control of the case.*? 


However, in many jurisdic- 


SW 460; Libbe v. Libbe, 157 Mo. A. 
701, 188 SW 685; Lawlor v. Lawlor, 
76 Mo. A. 293; Rosenfeld v. Rosen- 
feld, 63 Mo. A. 411; Dawson vy. Daw- 
son, 37 Mo. A. 207. 

W. Va-—Maxwell v. Maxwell, 67 
MW, Va. 119, 67 SE 379, 27 LRANS 

[a] In Missouri.— ‘Prior to the 
decision in State v. St. Louis Ct. of 
App., 88 Mo. 135, our court had held 
that it was within our power to al- 
low alimony, counsel fees and suit 
money after a cause had come to this 
court on appeal, but since the deci- 
sion in that case the unquestioned 
rule in our State is, that it is within 
the power of the trial court alone to 
provide for alimony, counsel fees and 
maintenance, pending the appeal.” 
Creasey v. Creasey, 175 Mo. A. 237, 
243, 157 SW 862. See also Viertel v. 
Viertel 99) Moy Aa TALON Coa Welt 
Clarkson v. Clarkson, 20 Mo. A. 94. 

81. . C.—Bernsdorff v. Berns- 
dorff, 26 App. 228; Sparks v. Sparks, 
25 App. 356. 

Ida.—Roby v. Roby, 9 Ida. 371, 74 
P 957, 3 AnnCas 50. 

N. Y.—McBride v. McBride, 119 
IN Yao 19234 NEY O65. 

N. D.—Tonn v. Tonn, 16 N. D. 17, 
111 NW 609. But compare Mosher v. 
Mosher, 16 N. D. 269, 118 NW 99, 125 
AmSR 654, 125 LRANS 820 infra 
note 85. 

[a] Reason for rule.—tThe su- 
preme court has no_ jurisdiction, 
while an action for divorce is pend- 
ing and untried in the district court, 
to entertain a motion for the allow- 
ance of counsel fees to enable coun- 
sel to prepare and present an appeal 
from an order of the district court 
requiring the husband to provide for 
the maintenance of the wife, pending 
the final determination of the ac- 
tion, and for counsel fees in the 
main case; and if the supreme court 
had jurisdiction, it would be deter- 
mining in advance of the determina- 
tion of such appeal the very ques- 
tions’ pending on the appeal, so far 
as they relate to maintenance. Tonn 
v. Tonn, 16 N. D. 17, 18, 111 NW 609 
(where the court said: ‘While sev- 
eral states hold that it is within the 
province of the supreme court to 
grant orders for payment of coun- 
sel fees and maintenance of the 
wife pending an appeal from the de- 
cision in the main case, and while 
this court might have jurisdiction in 
such case, we see no reason why we 
should entertain a direct application 
for such purpose where the main ac- 
tion is still pending in the district 
court. That court still has jurisdic- 
tion and power to award to the wife 
any reasonable sum for attorney’s 
fees and maintenance on application 
during the pendency of the appeal 
from the former order, and to enter- 
tain an application like this would be 
to assume burdens which properly 
may be and should be carried by the 
district court. Still further, in so 
far as this application relates to 
maintenance pending the appeal from 
the order of the district court, it re- 
lates to the same subject and mat- 
ter which the district court has al- 
ready passed upon, and which is be~ 
fore this court for review on appeal 
as to its adequacy and reasonable- 
ness under the circumstances; and 
for us to pass upon this application 
would be to prejudge the very thing 
that is pending on appeal. Counsel 
has cited us no authorities in point, 
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tions, either under its inherent power *? or under 
statutory provisions,®* where the appeal is pending, 
the appellate court has jurisdiction to make such al- 
lowances,®* at least after an appeal has been per- 
fected;*> and it has been held that when the appeal 
has been perfected, it is the only court having juris- 
diction to allow temporary alimony and 


money.*®® 


[§ 644] 2. To Enforce Payment of Alimony—a. 
In General. A decree for temporary alimony rend- 
ered in an action for divorce can be enforced only 
by the court having jurisdiction of the divorce 
It has been held that a decree for perma- 
nent alimony can be enforced within the state in 
which it is granted only by the tribunal which 
granted it;8% but there is authority to the effect 


action.®? 


and we have, after diligent search, 
found only one which appears to be 
at all applicable to the principle here 
involved. One case in Wisconsin 
[Weishaupt v. Weishaupt, 27 Wis. 
621] at first glance appears to be 
identical with this, but the record is 
meager, and the court entered into 
no discussion of the question what- 
ever, and from a careful inspection 
it would seem that the whole case 
may have been before the Supreme 
Court, and that the lower court had 
lost jurisdiction to enter any order 
in the case, and, at any rate, the 
question of jurisdiction to entertain 
the motion was not raised’). 

[b] In the District of Columbia it 
is said that until the transcript of 
record is lodged in the appellate 
court it is the better practice to 
make application for counsel fees in 
the trial court. Lane y. Lane, 26 
App. 235, 6 AnnCas 683; Bernsdorff 
v. Bernsdorff, 26 App. 228; Morgan v. 
Morgan, 25 App. 389; Sparks v. 
Sparks, 25 App. 356. 

82. See cases infra note 84. 

{a] Beason for rule.—‘“‘The basis 
of the recovery awarded by the trial 
court grows out of the marriage of 
the parties, and the rights and obli- 
gations arising from and consequent 
upon that relation; and upon princi- 
ple this court has the same inherent 
authority, as an incident to its appel- 
late jurisdiction, to make an allow- 
ance of the same character in this 
case as in°a case for divorce and 
alimony, or for alimony alone.” 
Spradling v. Spradling, (Okl.) 158 P 
900, 901. 

83. See statutory provisions; 
- eases infra note 84. 

84 Colo.—Hart v. Hart, 31 Colo. 
333, 738 P 35; Pleyte v. Pleyte, 15 
Colo, 125, 25 P 25; Mercer v. Mercer, 
19 Colo. A. 51, 73 P’ 662. 

Fla.—Prine v. Prine, 36 Fla. 676, 18 
S 781, 34 LRA 87. 

Iowa.—Doolittle v. Doolittle, 166 
Iowa 625, 147 NW 893; Simpson v. 
Simpson, 91 Iowa 235, 59 NW 22; Day 
v. Day, 84 Iowa 21, 50 NW _ 979; 
Blair v. Blair, 74 Iowa 311, 37 NW 
385; Vanduzer v. Vanduzer, 70 Iowa 
614, 31 NW 956. 

Kan.—Kjellander v. Kjellander, 90 
Kan. 112, 116, 132 P 1170, 45 LRANS 
943, AnnCas1915B 1246 [quot Cyc]. 

Mich.—Van Voerhis v. Van Voor- 
his, 90 Mich. 276, 51 NW 281; Whit- 
more y. Whitmore, 49 Mich. 417, 13 
NW 800; Holthoefer v. Holthoefer, 
47 Mich. 260, 643, 11 NW 150; Zeigen- 
fuss v. Zeingenfuss, 21 Mich. 414; 
Chaffee v. Chaffee, 14 Mich. 463; 
Goldsmith v. Goldsmith, 6 Mich. 285. 

Minn.—Spratt v. Spratt, 140 Minn. 
510, 166 NW 769, 167 NW 735; Wag- 
ner v. Wagner, 36 Minn. 239, 30 NW 
766. 

Miss.—Franklin v. Franklin, 109 
Miss. 163, 68 S 74; Hall v. Hall, 77 

Willits, 76 Nebr. 


Miss. 741. 27 S 636. 
Nebr.—Willits v. 

LRANS 767, 14 

AnnCas 8838; Callahan y. Callahan, 7 


and 


228, 107 NW 379, 5 
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suit 


mony. 
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Nebr. 38. 

Nev.—Buehler v. Buehler, 38 Nev. 
500, 502, 151 P 44 [quot Cyc]; Lake 
v. Lake, 17 Nev. 230, 30 P 878; Lake 


v. Lake, 16 Nev. 363. 
N. J.—Robinson v. Robinson, 92 A 
94, LRA1915B 1071; Disborough v. 


Disborough, 51 N. J. Eq. 306, 28 A 3. 
N. M.—Taylor v. Taylor, 19 N. M. 
383, 142 P 1129, LRAI9I5A 1044. 
Okl.—Spradling v. Spradling, 158 
P 900; Hartshorn v. Hartshorn, 155 P 
508; Kostachek vy. Kostachek, 124 P 
761. 

S. D.—Wells v. Wells, 26 S. D. 70, 
72, 127 NW 636. [cit Cyc]; Drake-v. 
Drakelp2i2S. Dw 1:82," L0 NW. 42/700); 
Pollock v. ‘Pollcekwm7 (Sy Di) 33264 
NW. 1653) Grant v. Grant, -b"S) D:- 17, 
57 NW 1130. 

Utah.—Cast v. Cast, 1 Utah 128. 

Wis.—Friend .v. Friend, 65 Wis. 
412, 27 NW 34; Varney v. Varney, 54 
Wis. 422, 11 NW 694; Weishaupt v. 
Weishaupt, 27 Wis. 621; Phillips v. 
Phillinsy27 Wis) 2525) "Krause! iv. 
Krause, 23 Wis. 354. 

Wyo.—Duxstad v. Duxstad.— 16 
Wyo. 396, 400, 94 P 4638, 15 AnnCas 
228 [quot Cyc]. 

[a] Appeal from dismissal.—But 
see Lewis v. Lewis, 83 Wash. 671, 
145 P 980 (holding that, pending an 
appeal by a husband from a judg- 
ment dismissing a divorce suit, the 
supreme court had no jurisdiction 
to make an allowance of suit money, 
attorney’s fees, or alimony pending 
the appeal). 

{b] When an appeal was dis- 
missed for want of jurisdiction to 
“review the decree,’ such ruling did 
not amount to a finding that the 
court had no jurisdiction to make the 
order for alimony so as to entitle a 
husband to recover alimony paid un- 
der the order. Mercer v. Mercer, 19 
Colom An oly To 662: 

85. See cases supra note 84. See 
also Mosher v. Mosher, 16 N. D. 269, 
113 NW 99, 125 AmSR 654, 12 LRA 
NS 820 (holding that the supreme 
court has jurisdiction to consider ap- 
plications for temporary alimony, 
counsel fees, and suit money, after 
the district court has lost jurisdic- 
tion; but such applications will not 
be considered as a matter of course, 
and should be made in the district 
court whenever there is reasonable 
opportunity to present them intelli- 
gently to that court before appeal). 
But compare Tonn vy. Tonn, 16 N. D. 
17, 111 NW 609, supra note 81 [a]. 

86. D. C.—lLane v. Lane, 26 App. 
235, 6 AnnCas 683; Bernsdorff v. 
Bernsdorff, 26 App. 228; Morgan v. 
Morgan, 25 App. 389. 

Fla.—State v. Phillips, 32 Fla. 403, 
13°S 920. 

Ida.—Roby v. Roby, 9 Ida. 371, 74 
P 957, 3 AnnCas 50. 


yb) 


Iowa.—Mengel Vv. Mengel, 157 
Iowa 630, 188 NW 495; Shors v. 
Shors, 133 Iowa 22, 110 NW 16. 


Nev.—Lake v. Lake, 16 Nev. 363. 
See also Cralle v. Cralle, 81 Va. 773 
(pending an appeal which had been 


[§§ 643-648 


that- a judgment for alimony is a debt of record on 
which suit may be brought in the same or any 
other court of competent jurisdiction.*® 

[§ 645-646] b. By Contempt Proceedings. The 
court awarding alimony has inherent power to en- 
force payment by contempt proceedings.°° 
an appellate court orders the payment of temporary 
alimony pending an appeal, it has jurisdiction to 
punish the husband for refusing to pay the ali- 


Where 


-[§ 647] F. Application for Allowance—l. Ne- 
cessity. A request or application to the court is 
necessary in order to obtain an allowance of ali- 
mony °? or of counsel fees and expenses.°? 

2. When and How Made—a. 
porary Alimony. The time for making an applica- 


For Tem- 


perfected by giving bond, the trial 
court could not decree temporary ali- 
mony; that the only orders it had 
power to make during such time 
were those necessary to preserve the 
rem in litigation, and that where the 
amount thus erroneously decreed was 
Jess than the minimum jurisdictional 
sum of the appellate court, the rem- 
edy was by writ of prohibition from 
the appellate court to the execution 
of the decree). 

Vine vy. Vine, 21 R. I. 190, 42 


166 Mass. 226, 44 
NE 148; Downs v. Flanders, 150 
Mass. 92, 22 NE 585; Allen y. Allen, 
100 Mass. 3738; Van Buskirk v. Mu- 
lock, 18 N. J. L. 184; Guenther vy. 
Jacobs, 44 Wis. 354; Barber v. Bar- 
ber, 1 Chandl. (Wis.) 280. 

_[a] Action upon bond.—A bond 
given under the authority of the 
county court to secure the payment 
of alimony could not be sued upon. 
in the circuit court. Guenther v. Ja- 
cob, 44 Wis. 354. 

89. Barber v. Barber, 21 How. 
(U. S.) 582, 16 L. ed. 226 (in federal 
court); Knapp v. Knapp, 59 Fed. 641 
(in federal court); Becknell v. Beck- 
nell, 110 Ind, 42; 10. NE 414 (in court 
of same state or sister state); Ulman 
v. Ulman, 148 Mich. 353, 111 NW 1072 
(in court of same state). See also 
infra § 684 et seq. 

Jurisdiction of federal court gen- 
erally see also supra §§ 31, .641, and 
infra § 834. 

Jurisdiction of foreign court see 
infra § 834 et seq. F 

{a] Action in another county may 
be brought upon a judgment, and in 
such action the court may set aside 
a fraudulent satisfaction of the judg- 
ment. Darrow v. Darrow, 483 Iowa 
411. See also Ulman v. Ulman, 148 
Mich. 358, 111 NW 1072 (enforcing 
lien in another county). 

90. Van Dyke v. Van Dyke, 125 
Ga. 491, 54 SE 537; O’Callaghan v. 
O’Callaghan, 69 Ill. 552; State v. Sec- 
ond Judicial Dist. Ct., 31 Mont. 511, 
79 P 13; In re Cave, 26 Wash. 213, 66 
P 425, 90 AmSR 736. See generally 
Contempt §§ 62-79. See also infra § 
691 et seq. 

91. Tolman v. Leonard, 6 App. 

Geer 224. 
_ 92. See statutory provisions; and 
infra §§ 648, 650, 651. See also Chan- 
dler v. Chandler, 13 Ind. 492 (perma- 
nent alimony will not be granted un- 
less it is asked for). 

93. See statutory provisions; and 
infra § 649. See also Lake v. Lake, 
194 N. Y. 179,-184, 87 NB’ 8? (“Dhe 
plaintiff on this motion does not al- 
lege that it is necessary that she 
should be allowed a counsel fee to 
enable her to proceed with the mo- 
tion and there are no facts alleged by 
her from which such a conclusion 
can be drawn. She has intentionally 
or otherwise omitted any statement 
specially relating to that subject’); 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion for temporary alimony sometimes is regulated 
While the applica- 
tion may be made in the original complaint or pe- 
tition in the suit,®®> and this is said to be perhaps 
the better practice,®® it may and very often is, made 
by a separate motion or petition supported by affi- 
The motion has been distinguished from 
other motions pendente lite,®* in that it is inde- 
The motion may be 
amended,! withdrawn,? or renewea.- 

[§ 649] b. For Counsel Fees and Expenses. 
application for counsel fees and expenses may be 
made by motion supported by affidavits.* 
plication for expenses and attorney’s fees is usu- 


by statute or rule of court.® 


davits.®? 


pendent of the main suit. 


Cameron v. Cameron, 30 S. D. 634, 
139 NW 329. 

94. See statutory provisions; and 
rules of courts. 

[a] At hearing.—A wife’s affida- 
vit for temporary alimony and coun- 
sel fees was allowed to be filed at 
the hearing, although in violation of 
a rule of court requiring filing a cer- 
tain length of time before hearing. 
Youree v, Youree,; 1 Cal. A. 152, 81 
Pe O23: 

{b] During vacation. — Under a 
statute providing that “the judge 
presiding may, either in term or va- 
‘eation, grant alimony,” it was decid- 
ed that a petition for the payment of 
alimony pendente lite for the sup- 
port of a wife and a child need not 
be filed during a session of court. 
Ray v. Ray, 109 Ga. 465, 34 SH 562. 

[ec] In Manitoba the application 
may be made as soon as the time 
for filing the defense has elapsed. 
McArthur v. McArthur, 15 Man. 151. 

95.. Calhoun “v. Calhoun,..146 Ga. 
67, 90 SE 381; Becker v. Becker, 15 
Ill. A, 247. 

{a] Where plaintiff proceeded by 
rule nisi against defendant for ‘tem- 
porary alimony, a motion to dismiss 
the case on the ground that plaintiff 
must file separate proceeding for 
temporary alimony was properly de- 


nied. Calhoun v. Calhoun, 146 Ga. 
67,90 SE 381. 
Tb] A subsequent supplemental 


application for temporary alimony 
may’ be made a part of the original 
suit by amendment. Waters v. Wa- 


ters, 138 Ga. 805, 76 SH 48. 
96. Becker v. Becker, 15 Ill. A. 
247, 249 (‘While perhaps it is the 


better practice that a separate peti- 
tion should be filed, containing aver- 
ments of the necessary and particu- 
lar facts, the statute does not require 
it to be done; more especially is this 
so where the original bill shows all 
the facts necessary or that might be 
alleged in a separate petition’’). 

97. Ark.—Glenn v. Glenn, 44 Ark. 
46. 

Cal.—Hite v. Hite, 124 Cal. 389, 
57 P 227, 71 AmSR 82, 45 LRA 793; 
Youres v. Youres, 1 Cal. A. 152, 81 P 
1023. 

Ga.—Swearingen v. Swearingen, 19 
Ga. 265; McGee v. McGee, 10 Ga. 477. 

Tll.— Becker v. Becker, 15 Til. A. 
247. 

Iowa.—Mengel v. Mengel, 157 Iowa 
630, 188 NW 495. 

Kan.—Litowich  v. 19 
Kan. 451, 27 AmR 145. 


Litowich, 


Mo.—Steele v. Steele, 85 Mo. A. 
224. 
N. H.—Jellison v. Jellison, 70 


IN«E 638,40 A612. 

N. J.—Vandegrift v. Vandegrift, 30 
INGER emg 06. 

N, Y.—Pabor v., Tabor; 140) NYS 
BAe Kirsch v. Kirsch, 18 NYS 447. 

. C.—Barker v. Barker, 1364. NevC: 
316. “48 SE 773; Reeves v. "Reeves, 82 
ING NC e548 Gaylord v. Gaylord, 57 
INGE Co 4 

Oh.—Edwards v. Edwards, Wright 
308. 

[a] In New Hampshire it is im- 
material whether the application us 
called a motion or a petition. Jell 
son y. Jellison, 70 N. H. 633, 47 i 


-and not by motion. 
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not on appeal.’ 
[§ 650] ¢. 


An | [§ 651] (2) 


_application for 
An ap- 


612. 

98. Steele v. Steele, 85 Mo. A. 224; 
Ensign v. Ensign, 120 App. Div. 882, 
105 NYS 1114 [aff 54 Misc. 289, 105 
NYS 917]; Ensign v. Ensign, 54 Misc. 
289, 105 NYS 917. 

99. Steele v. Steele, 85 Mo. A. 224. 

{a] It is unlike a motion to quash 
execution or other motion filed after 
judgment.—Although an adjunct to 
the divorce suit, it is independent of 
it, and is for all practical purposes, 
like an interplea in an attachment 
suit, independent of the principal 
suit, and cannot be disturbed by the 
result of that suit. Steele v. Steele, 
85 Mo. A. 224. 

1. See infra § 663. 


2h. ies v. Luse, 144 Iowa 396, 122 
NW 97 
[a] naiveee —If the motion for 


temporary alimony is withdrawn, the 
other party may withdraw from 
court money deposited for the pay- 
ment of temporary alimony. lLuse 
v. Luse, 144 Iowa 396, 122 NW 970. 

8. Waters v. Waters, 138 Ga. 805, 
76 SE 48. 

fa] Renewal of motion. — The 
technical rules usually applicable to 
the renewal of a motion should not 
be enforced in the case of a motion 
for a counsel fee and alimony pen- 
dente lite, where it was made ap- 
parent that the supplemental proofs 
materially tended to change the sit- 
uation so as to require a reconsideras 
tion. Mengel v. Mengel, 157 Iowa 
630, 1388 NW 495. 

[b] Change of situation—An ap- 
plication in a divorce action for suit 
money, together with the affidavits 
attached thereto was held sufficiently 
to show that it was made by reason 
of a change of situation, since a pre- 
vious order granting temporary ali- 
mony was made to give the court 
jurisdiction of the application. Men- 
gel v. Mengel, 157 Iowa 630, 1388 NW 
495. 

4. McGee v. McGee, 10 Ga. 477; 
Kirsch v. Kirsch, 18 NYS 447; Weis- 
haupt v. Weishaupt, 27 Wis. 621. 

{a] Formal petition unnecessary. 
—‘‘It is objected that the application 
should have been made on petition, 
We fail to per- 
ceive much force in this objection. 
Of course the moving papers should 
show that an action for a divorce 
has been actually commenced, and 
that a meritorious cause for dissolv- 
ing the marriage exists. But wheth- 
er this appears by petition or by affi- 
davits seems to us quite unimpor- 
tant.” Weishaupt v. Weishaupt, 27 
Wis. 621, 624. 

5. Harrison v. Harrison, 133 Ga. 
31, 65 SE 126; Stokes v. Stokes, 127 
Ga. 160, 56 SE 303; Sprayberry v. 
Merk, 30 Ga. 81, 76 AmD 637. 

fa] Although not separately 
prayed for eo nomine, counsel fees 
may be awarded a wife on her ap- 


plication for temporary alimony. 
Stokes v. Stokes, 127 Ga. 160, 56 SH 
303. 

Counsel fees as: 
Costs see supra § 491. 
Part of temporary alimony see 


supra § 495. 
6. Williams v. Williams, 3 Silv. 
Supr. 385, 6 NYS 645, 17 NYCivProc 
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ally made at the same time as the application for 
temporary alimony.® 
should be made prior to the final judgment,° 


The application, it is held, 
and 


For Permanent Alimony—(1) In 
Original Pleadings. 
may be mserted in the original bill or eross bill,® 
and this has been held to be the usual and better 
practice,® it is not imperative that it should be asked 
for in the original pleadings.1° 


While a prayer for alimony 


On Subsequent Application. The 
permanent alimony is sometimes 


made by petition, or petition supplemental of the 
original pleading.?? 


But an application for perma- 


297 [aff 130 N. Y. 193,'29 NE 98, 27 
AmSR 517, 14 LRA 220]. 

7. Muir v. Muir, 87 SW 1070, 27 
KyL 1162. 

Pending appeal see supra § 643. 

8. Cal.—Gaston v. Gaston, 114 Cal. 
542, 46 P 609, 55 AmSR 8&6. 

Ky.—Tilton v. Tilton, 29 SW 290, 
16 KyL 538. 
Fe ae v. Prescott, 59 Me. 
Weve H.—Sheafe v. Laighton, 36 N. H. 

N. J.—Decamp v. Decamp, 2 N. J. 
Hq. 294 

N. Y.—Hecht v. Hecht, 14 Misc. 597, 
36 NYS 271. 


ba sreel amon v. Damon, 28 Wis. 
9. Prescott v. Prescott, 59 Me. 

ori Sheafe v. Laighton, 36 N. H. 
10. Ga. —Roseberry v. Roseberry, 

Li Gaal 39) 

gyi coecker Vey Beckers. libs hile Ae 


pee revandles v. Chandler, 13 Ind. 


180 re v. Zuver, 36 Iowa 
ee .—Culver v. Culver, 8 B. Mon. 


Mich.—Seibly v. Person, 105 Mich. 
584, 68 NW 528. 
aoe H.—Sheafe v. Laighton, 36 N. H. 


wee J.—Bray v. Bray, 6) N.j J. Har 
yee Y.—Kireh v. Kirch, 18 NYS 


See also infra § 651. 

“The plaintiff may omit from the 
complaint [for separation] all refer- 
ence to alimony and not thereby pre- 
judice her right to claim it if she 
succeeds in the action, providing she 
asserts her demand for it before the 
entry of judgment.’ Hecht v. Hecht, 
TAU Mase 59th) 598636 IN Y Sieg. 

11. Ill.— Becker Ve Becker, 15 Te 
A. 247. 
pS ppt eels v. Culver;, 3° B. Mon. 


a pie mhr eseOrt v. Prescott, 59 Me. 


ive H.—Sheafe vy. Laighton, 36 N. H. 
pane J.—Bray v. Bray, 6 N. J. Ea. 

N. Y.—Kirsch v. Kirsch, 18 NYS 
447; Osgood v. Osgood, 2 Paige 621; 
Lewis v. Lewis, 3 Johns. Ch, 519; 
Mix v. Mix, 1 Johns. Ch. 108; Long- 
feHlow v. Longfellow, Clarke 344. 

R. I.—Wiltordiv. Wilford, 38 R. I: 
55, 94 A 685. 

[a] In England the application 
for alimony in an action for divorce 
is by petition, called an “allegation 


Of) TACUILIES 45 COX avant CORamON Naas 
Hiccl. 276; Butler v. Butler, 1 Lee 
Eccl. 38, 161 Reprint 17; Rees v. 
aie 3 Phillim.: 387, 161 Reprint 

12. Johnson v. Johnson, 22 Colo. 


20, 48 P 130, 55 AmSR 113 (where 
it appeared that after issues in a 
contested divorce case were found for 
the wife she filed a supplemental pe- 
tition dealing with the question of 
permanent alimony more specifically 
than did the original pleading, and it 
was held that this practice was free 
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nent alimony may be first brought to the attention 
of the court by motion and affidavits? The ap- 
plication must be made within the time prescribed 
by statute;1* and in any event the applicant should 
be free from laches.*® 

[§ 652] 3. By Whom Made. The application 
for alimony and counsel fees and expenses should 
be made in the name of the wife;!® but in those 
jurisdictions where counsel fees belong to the attor- 
ney 17 he may sue the husband for services rendered 
to the wife.78 

[§ 653] 4. Contents of Application—a. For 
Temporary Alimony. The existence of facts essen- 
tial to the authority of the court to grant temporary 
alimony,!® under the practice in some jurisdictions, 
must appear from the allegations in the application; 
thus it has been held that the application must show 
a pending suit for divorce,”° a prima facie cause 
of action or defense in favor of the wife in the 
main suit,?? the husband’s ability to pay,?? and the 
wife’s inability to support herself.22 " But under 
the practice in some jurisdictions it is sufficient 
if such facts are shown even if not alleged in the 
application ;** thus allegations as to the resources 
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of the husband 2° or of the wife *° have been held 
to be unnecessary.?* 

Allegation of amount. If the wife alleges in her 
original complaint the amount of temporary ali- 
mony needed, this does not conclude her,** as it is 
not an issuable fact.?° 

Verification. Temporary alimony has been re- 
fused where the original pleading *° or the subse- 
quent petition *! asking for the allowance, was not 
verified as required by the local practice,®? espe- 
cially where the allegations are denied and not sup- 
ported by affidavit.®® 

Coupled with application for ne exeat. Where the 
application is coupled with an application for a writ 
of ne exeat, if the prayer suggests a condition for 
a bond to be required of defendant which is not 
in accordance with law, this will not invalidate the 
applieation for temporary alimony,** or cause a re- 
versal of the judgment granting it.*° 

[§ 654] b. For Counsel Fees and Expenses. An 
application for suit money should show that an 
action has begun.2® Except in jurisdictions where 
such an allowance may be made of course,*” the 
application must show a probability of the wife’s 


sen objection and to be commend- 


) 

13. Lane v. Lane, 27 App. (D. C.) 
171; Prescott v. Prescott, 59 Me. 146; 
Kirsch v. Kirsch, 18 NYS 447. 

[a] In New York.—‘Before the in- 
corporation of the practice in di- 
vorce cases in the Code of Civil 
Procedure it was held that the ap- 
plications for alimony and counsel 
fee must be instituted by petition, 
and, since the Code of Civil Pro- 
cedure, that practice has continued, 
but there seems no good reason for 
holding that application cannot be 
made upon motion instituted by or- 
der to show cause, like any other 
application in the action.’ Kirsch v. 
Kirsch, 18 NYS 447 (per Daly, C. J.). 

14. Wilford v. Wilford, 38 R. I. 
55, 94 A 685. 

15. Wilford v. Wilford, 38 R. I. 
555.94 A1 685. 

16. Fla.—Wood v. Wood, 56 Fla. 
882, 47 S 560. 


nro nega asanial v. Creamer, 36 Ga. 
8. 

Ill—Anderson v. Steger, 173 Ill. 
112, 50 NE 665; Prise v. Prise, 197 


Tll. A, 609; Harris v. Harris, 109 Ill. 
A. 148; Werres v. Werres, 102 Ill. A. 
360; Lynch v. Lynch, 99 Ill. A. 454; 
Callies v. Callies, 91 Tll. A. 305; 
ce pie v. Hamburger, 67 Ill. A. 

Ind.—Garrison v, Garrison, 150 Ind. 
417, 50 NE 383. 

Ky.—Snedager v. Kincaid, 60 SW 
522, 22 KyL 1347. 
ee a v. Tayman, 2 Md. Ch. 

N. Y.—Kellogg v. Stoddard, 89 App. 
Dive ovee4 DUNS 1 101'5: Compare 
Chase v. Chase, 29 Hun 527 [rev 65 
HowPr 308]. 

Tenn.—Carden vy. Carden, (Ch. A.) 
37 SW 1022. 

fa] An infant married woman can 
maintain an action for divorce and 
alimony in her own name. Snedager 
OE cue 60 SW 522, '22 KyL 

17. See supra § 548. 

18. Hill v. Hill, (Tex. Civ. A.) 125 
Sw 91. 

19. See supra § 509 et seq. 

20. King v. King, 128 Ga. 54, 57 
SE 227; Stallings v. Stallings, 127 
Ga. 464, 56 SE 469, 9 LRANS 593; 
Carroll v. Carroll, 42 La. Ann. 1071, 


8 S 400. 
21. Ark—Countz v. Countz, 30 
10 Colo. 


Ark. 73. 

Colo.—Cowan v. Cowan, 
540, 16 P 215; Daniels v. Daniels, 9 
Colo. 133, 10 P 657. 

Fla.—Arendall v. Arendall, 61 Fla. 


496, 54 S 957, 958, AnnCas1913A 662 
teit Cyc]; Phelan v. Phelan, 12 Fla. 
pet ee aoe Wop rani, i] 136: ell eas 

1 
Weaaiagc Sse v. Harrell, 39 Ind. 
185. 

Kan.—Birdzell v. Birdzell, 35 Kan. 
63S) P7907. 

Ky.—Boreing v. Boreing, 114 Ky. 
522, 71.SW 431, 24 KyL 1288. 

Mo.—Cope v. Cope, 103 Mo. A. 
260, 77 SW 92. 

N. J.—Disborough v. Disborough, 
48 N. J. Eq. 646, 25 A 20; Ballentine 
v. Ballentine, 5 N. J. Eq. 471. 

N. Y.—Kennedy Vv. enhedy. 73 
N. Y. 369; Merrell v. Merrell, 168 
App. Div. 896, 152 NYS 970; Mackin- 
tosh v. Mackintosh, 44 App. Div. 118, 
60 NYS 679; Itzkowitz v. Itzkowitz, 
33 App. Div. 244, 53 NYS 356; Bucki 
v. Bucki, 70 Hun 598, 24 NYS 374; 
Boubon vy. Boubon, 26 N. Y. Super. 
715; Rose v. Rose, 11 Paige 166; Wor- 
den v. Worden, 3 Edw. 387. 

N. C.—Sparks v. Sparks, 69 N. C. 
819: Tittle v. Tittle, 63 “N.C. 22; 
Erwin v. Erwin, 57 N. C. 82; Gaylord 
v. Gaylord, 57 N. C. 74. 

Tenn.—Lishey v. Lishey, 2 Tenn. 
ses 1; Ward v. Ward, 1 Tenn. Ch. 

Wis.—Weishaupt v. Weishaupt, 27 
pe 621; Krause v. Krause, 23 Wis. 

[a] Defect may be cured by the 
husband’s answer. Boreing v. Bore- 
ine 114 Ky. 522, 71 SW 4381, 24 KyL 
288. 

[b] Recriminatory charge. — (1) 
Where a wife sets up a recriminatory 
charge of adultery sufficiently defi- 
nite to constitute a valid affirmative 
defense, counsel fees and alimony 
will be allowed her. Clark v. Clark, 
30 N. Y. Super. 284. (2) And ali- 
mony may be allowed her, although 
her answer is not styled a counter- 
claim, where plaintiff has joined is- 
sue on the matter pleaded. Lacey v. 
Lacey, 95 Ky. 110, 23: SW 673; 15 
KyL 439. (3) But it has been held 
that alimony and counsel fees may 
be allowed defendant wife, although 
her answer is merely a general de- 
nial, where she sets up affirmative 
defenses charging adultery and cruel 
treatment and demands affirmative 
judgment. Fishbaugh v. Fishbaugh, 
161 NYS 446. 

22. Ala.—Lawrence v. Lawrence, 
141 Ala. 356, 37 S 379. 

Pep eck vy. Glenn, 44 Ark. 
46. 

Mont.—Ryan vy. Ryan, 33 Mont. 406, 
84 P 494. 


N. Y.—Poillon v. Poillon, 75 App. 
Div. 5386, 78"°NYS' 323. 
aren C.—Gaylord v. Gaylord, 57 N. C. 
Pa.—Baer v. Baer, 7 Kulp 244. 


Bry Are meet v. Damon, 28 Wis. 
23. Ross v. Ross, 47 Mich. 185, 


10 NW 198; Ryan y. Ryan, 33 Mont. 
406, 84 P 494; Poillon v. Poillon, 75 
App. Div. 536, 78 NYS 323. 

24. See cases infra notes 25, 26. 

25. Gaston v. Gaston, 114 Cal. 542, 
46 P 609, 55 AmSR 86; Seibley v. 
Ingham Cir. Judge, 105 Mich. 584, 
63 NW 528; Ross v. Griffin, 53 Mich. 
5, 18 NW 534. 

26. Meyer v. Meyer, 255 Ill. 436, 
99 NE 591. 

27. See ‘supra §$ 517, “518, 553, 


Rose v. Rose, 109 Cal. 544, 42, 
29. Rose v. Rose, 109 Cal. 544, 42 


. See supra § 648. 

31. See supra § 648. 

32. Daniels v. Daniels, 9 Colo. ee 
10 P 657; Bray v. Bray, 6 
PAG Wright v. Wright, 
But see Van Duzer v. Van Duzer, 65 
Iowa 625, 22° NW 900 (where the 
failure of the original petition to 
state a cause for divorce was reme- 
died by an amended petition, which 
was not verified by the oath of plain- 
tiff, but was answered by defendant, 
and alimony was allowed). 

[a] Reason for rule.—‘‘As a rule 
of practice the courts should require 
applications for [temporary] alimony 
to be sustained in the oath of the 
party or evidence aliunde, otherwise 
they cannot act advisedly in deter- 
mining upon the amount which, un- 
der all the circumstances, the hus- 
band should contribute to the sup- 
port of the wife.” Wright v. Wright, 
3 Tex. 168, 180. 

33." Smith'-v.,, Smithy oruwNs Je aad. 
210; Schweig v. Schweig, 122 App. 
Div. 786, 107 NYS 904; Monk v. Monk, 
30 N. Y. Super. 153. 

34. Nipper v. Nipper, 129 Ga. 450, 
59 SE 226. 

Ne exeat see infra § 727. 

35. Nipper v. Nipper, 129 Ga. 450, 
59 SH 226: 


36. Bote ed v. Weishaupt, 27 
Wis. 62 
37. See supra § 537 et seq. See 


Rumping v. Rumping, 41 Mont. 33, 
108 P 10 (the burden is not on the 
wife to show affirmatively that her 
application for suit money is made 
in good faith, and that there is a 
probability of her success). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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success in the divorcee suit.*8 Where the wife’s de- 
fense is a formal one, counsel fees may be de- 
nied;*® but, where a wife denies the charge under 
oath, she may be allowed counsel fees, even though 
the husband submits evidence in support of the 
charge,*® unless it clearly appears that the hus- 
band’s ultimate success is inevitable.t4 But where 
defendant interposes a counterclaim charging plain- 
tiff with adultery and cruel and inhuman treat- 
ment, and demands a dismissal of the complaint 
and an affirmative judgment of separation, even 
though there is a probability that she may not suc- 
ceed in her defense to the charges made by her hus- 
band, she is nevertheless entitled to an allowance 
to enable her to establish the defense and counter- 
claim that she has set up in her answer.*? The 
application ,should include a statement as to the 
services for which the allowance is required,** and 
as to the poverty of the wife and the ability of 
the husband to pay for such services;** but in some 
jurisdictions the husband’s ability need not be 
shown where he is plaintiff,4® and it has been held 
that the wife’s inability need not be shown where 
she 1s a very young woman.*® A separate prayer 
for counsel fees eo nomine has been held to be 
unnecessary where temporary alimony was asked 
for and. it was alleged that the wife was compelled 
to employ counsel.*? 

[§ 655] ec. For Permanent Alimony. It is 
proper practice for complainant to pray for per- 
manent alimony in her complaint or cross com- 
plaint,*® but, since under the statutes a wife who 
is entitled to a divorce generally has a right to 
alimony as a matter of course,*® it will be granted, 
even if not specifically asked for in the pleadings.°° 


38. Winton v. Winton, 161 NYS' 


405; Bissell v. Bissell, 1 Barb. 430, 3 47. 
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generally has none’’). 
Stokes v. Stokes, 127 Ga. 160, 
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The husband’s ability to respond to a judgment 
or decree for alimony should be shown.®+ But a 
failure to show this fact in the wife’s application 
does not make the judgment void, even where the 
husband does not appear and answer, as the defect 
does not go to the jurisdiction.®? 

Wife’s freedom from fault. If in a wife’s action 
for divorce because of a separation it is necessary 
to allege that the wife was without fault in order 
to entitle her to alimony,°? an allegation by the 
husband that he was without fault cures the de- 
fect.54 

If a division and distribution of property is 
sought as alimony by either party, the petition 
should specifically describe the property affected,®® 
although under some statutes this does not seem to 
be necessary.°® 

Partition of community property. Where the pe- 
tition contains no prayer for a partition of the com- 
mon property, a division of property cannot be 
decreed at the time of rendering judgment for a 
separation ;°*? but there is authority to the con- 
trary.°® 

Protection of homestead. Pleadings by a wife, 
asking the court to confirm and protect her right 
of occupancy of the homestead, are sufficient to 
support its award to her, although not as full and 
complete as the decree on the same subject.59 

[§ 656] G. Notice to Husband—l. Where Tem- 
porary Alimony Sought—a. Of Divorce Proceed- 
ing. Notice to husband of the commencement of 
the divorce action °° is of course a necessary pre- 
requisite to the allowance of temporary alimony,* 
unless he waives such notice,°? as by entering an 
appearance.®? 


88 P 267, 11 AnnCas 520; Gaston v. 
Gaston, 114 Cal. 


HowPr (N. Y.) 242; Whitney v. Whit- 
ney, 22 HowPr (N. Y.) 175; Weis- 
haupt v. Weishaupt, 27 Wis. 621. 


39. Fishbaugh v. Fishbaugh, 161 
NYS 446. 
40. Suydam v. Suydam, 79 N. J. 


Eq. 144, 80 A 1057; Dean v. Dean, 48 
Mise. 149, 96 NYS 472. 

fa] Where the wife is defendant, 
she must deny under oath the alleged 
misconduct or show that she has 
some other valid defense. Osgood v. 
Osgood, 2 Paige (N. Y.) 621; Lewis 
Vi lewis, 37 Johnns§eCh si GNiY) 25192 
But see Fowler v. Fowler, 4 AbbPr 
(N. Y.) 411 (holding that proof of 
the wife’s misconduct is admissible 
only to show that it was so glaring 
that no aid should be given her to 
prosecute the suit). 

Dean v. Dean, 48 Misc. 149, 96 
Fishbaugh v. Fishbaugh, 
161 NYS 446. i 

[a] Reason for the rule is that so 
important a question should not be 
determined on conflicting affidavits. 
Dean v. Dean, 48 Misc. 149, 96 NYS 
472. : 

42. Fishbaugh v. Fishbaugh, 161 
NYS 446. 

43. Knol v. Knol, 171 Ill. A. 412; 
Emerson v. Emerson, 26 NYS 291 [aff 
1438 N. Y. 633 mem, 37 NE 826 
mem]. 

44. Lane v. Lane, 26 App. (D. C.) 
685, 6 AnnCas 683; Blair v. Blair, 74 
Iowa 311, 37 NW _ 385; Quincy v. 
Quincy, 10 N. H. 272; Baer v. Baer, 3 
Pa. Dist: 379, 7 Kulp 244. 

[a] The wife’s affidavit is or- 
dinarily sufficient evidence that she 
has no property. Quincy v. Quincy, 
10 N. H. 272. 

45. Deemer v. Deemer, 7 Pa. Co. 
554. See also supra § 554. 

46. Ayers v. Ayers, 41 Ill. A. 226 
[aff 142 Ill. 374, 30 NE 672] (‘There 
js no presumption that a married 
woman sixteen years a wife has any 
property. As the world goes she 


56 SE 3038. 

48.) Oliver .v. Oliver, 5 .Ala, 75; 
Chandler v. Chandler, 13 Ind. 492; 
Rourke v. Rourke, 8 Ind, 427. 

49. Tilton v. Tilton, 29 SW 290, 
16 KyL 588. See supra § 565 et seq. 

50. Cal.i—Cohen v. Cohen, 150 Cal. 
99, 88 P 267, 11 AnnCas 520. 


Ill.—Doyle v. Doyle, 268 Ill. 96, 
188 NE 796. 

Ind.—Hills v. Hills, 94 Ind. 436. 
Dai ey v. Zuzer, 36 Iowa 
190. 

Ky.—Tilton v. Tilton, 29 SW 290, 
16 KyL 538. : 


Mass.—Parker v. Parker, 211 Mass. 
139, 97 NE 988. 

Mich.—Mesler v. Jackson Cir. 
Judge, 188 Mich. 195, 154 NW 63. 

Minn.—Ecker v. Ecker, 130 Minn. 
472, 153 NW 864. 

[a] A general prayer for relief is 
sufficient. Doyle v. Doyle, 268 Ill. 96, 
108 NE 796; Tilton v. Tilton, 29 SW 
290, 16 KyL 538. See also Cohen v. 
Cohen, 150 Cal. 99, 101, 88 P 267, 11 
‘AnnCas 520 (where alimony was 
granted on an unanswered complaint 
containing a prayer for divorce and 
“such other relief as may be just 
and meet in the premises and within 
the jurisdiction of the court,” it was 
held that the judgment awarding ali- 
mony was not void, although a stat- 
ute provided that when there was no 
answer the relief could not exceed 
that demanded in the complaint). 

{b] Under a subpoena served on 
defendant in a divorce suit, under- 
written to the effect that a personal 
decree for divorce was sought against 
him and that the bill was not filed 
to reach property interests, the court 
might order his payment of ali- 
mony. Mesler v. Jackson Cir, Judge, 
188 Mich. 195, 154 NW 68. 

51. Lovett v. Lovett, 11 Ala. 763; 
Prescott v. Prescott, 59 Me. 146; 
Wright v. Wright, 3 Tex. 168. 

52. Cohen v. Cohen, 150 Cal. 99, 


545, 46 P 609, 55 
AmSR 8&6. : 


53. See supra § 284. 
54. Boreing v. Boreing, 114 Ky. 
522, 71 SW 431, 24 KyL 1288, 


ages Ala.—Wright v. Wright, 76 S 
Cal. Remington v. San Francisco 


Super..\Ct.) 169 7@al. 16335) 115 Ps 250% 
Nev.—Howe v. Howe, 4 Nev. 469. 
Or.—Perkins v. Perkins, 72-Or. 302, 

143 P 995; Weber v. Weber, 16 Or. 

163, 17 P 866; Groslouis v. Northeut, 

3 Or, 394. 
Wash.—Philbrick v. 

Wash, 7, 35 P 358. : 
W. Va.—Handlan v. Handlan, 37 


Andrews, 8 


W. Va. 486, 16 SE 597. 

« Twing v. O’Meara, 59 Iowa 
326, 13 NW 321. See also infra §§ 
U4, T8L. 

57. Edmonds v. Edmonds, 4 La. 
Ann, 489, 
Rak Gimmy v. Gimmy, 22 Cal. 
59. Doyle v. Doyle, 268 Ill. 96, 
Be NE 796. See also infra § 775, 
60. See supra §§ 239-261. 
61. Madden vy. Fielding, 19 La. 


Ann. 505; Moody v. Moody, 118 N. C. 
926, 23 SE 933; Keller v. Keller, 58 
W. Va. 325, 52 SE 319. 

[a] Bill presented in vacation.— 
When a bill praying for a divorce and 
alimony is presented to the circuit 
judge in vacation by a wife before 
any process has been issued against 
defendant husband, the judge has no 
jurisdiction to enter a decree for ali- 
mony pendente lite without first in 
some manner summoning the hus- 
band to appear, and thus affording 
him an opportunity to be heard. Kel- 
ler v. Keller, 58 W. Va. 325, 52 SE 
319; Coger v. Coger, 48 W. Va. 135, 
35 SE 823. 
- See supra §§ 259, 260. 
63. Moody v. Moody, 118 N. CG. 
926, 23 SE 933. 

{a] Thus a husband who enters 
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[§ 657] b. Of Application for Alimony. While | ment for alimony cannot be awarded against him.77 


it may be said that notice is always proper,®* it 
has been held that temporary alimony and suit 
money may be granted without notice,®° and, un- 
der some statutes, even in vacation °° or after a 
continuance of the cause,°’ and more especially 
where there was a prayer for such allowance in the 
wife’s original pleading.*® However, under some 
statutes, notice of the application has been held 
to be necessary,®® unless the case falls within some 
statutory exception.*° Where under the practice 
the allowance is granted upon motion,’ the no- 
tice required for motions generally should be given,"? 
unless other notice is expressly provided by stat- 
ute.™* On appeal due notice given may be pre- 
sumed from the recitals in the record.’ 

/[§ 658] 2. Where Permanent Alimony Sought 
—a. Of Divorce Proceeding. Since notice to de- 
fendant being necessary in a divorce suit 7 and the 
allowance of permanent alimony being an incident 
to such a suit,’7° where a wife brings an action 
for a divorcee and the husband is not served with 
process and does not appear in the action, a judg- 
a special appearance, and moves to 
dismiss an action for divorce and 


alimony pendente lite for want of 


legal service of summons, should | per, 


be given to the husband prior to the 
making of the order. 
98 Cal. 320, 33 P 114; Nipper v. Nip- 
129 Ga. 450, 59 SE 226; Fletcher 


[§ 659] b. Of Application for Alimony, While 
it seems that the husband is entitled to some no- 
tice, either in the original pleading or otherwise, 
of an application for permanent alimony,’® the no- 
tice may be waived;"® and it has been held that, 
where the husband has notice merely that a divorce 
is sought, but fails to appear and answer to it, 
and judgment is taken by default, the count has 
jurisdiction to decree permanent alimony.®° The 
statutes and local practice generally determine the 
necessity and sufficiency of the notice.*1 A claim 
or demand for such alimony in the original process 
has been held sufficient ;5? but it also has been held 
that failure to make such claim or demand will not 
invalidate a decree for alimony.®* 

[§ 660] 38. Constructive Service of Notice—a. 
On Resident Husband. In the absence of statutory 
provision to the contrary,** where the husband is 
domiciled within the state,8> constructive service of 
notice of an application for alimony, it seems, may 
be sufficient,°® although there is some opinion to 


\ 


preme court could not go behind such 
recital). 

75. See supra § 239 et seq. 

76. See supra § 565. 


Mudd v. Mudd, 


except to the refusal of his motion. 
If he does not except, his subsequent 
appearance in the action makes him 
in law a party for all purposes. 
Moody v. Moody, 118 N. C. 926, 23 
SE 933. 

64. See Mtlhall v. Mulhall, 120 
Md. 22, 87 A 490. 

65. Cal.—Mudd v. Mudd, 98 Cal. 
320, 33 PB 114, 

Ill.— Jones v. Jones, 111 Ill. A. 396; 
Becker v. Becker, 15 Ill. A. 247. 


Ky.—Lochnane v. Lochnane, 78 Ky. | 


467. 

La.—Fletcher vy, Henley, 13 La. 
Ann. 150. 

Md.—Mulhall v. Mulhall, 120 Md. 


22, 87 A 490; Buckner v. Buckner, 
118 Md. 2638, 84 A 471. 


ea Vie -Curtis, (540) Mor 
ale 

Okl.—Gundry v. Gundry, 11 Okl. 
423, 68 P 509. 

[a] Reason for rule.—‘[The stat- 


ute] provides that ‘the court may 
in its discretion require the husband 
to pay as alimony any money neces- 
sary to enable the wife to support 
herself or her children, or to prose- 
cute or defend the action.’ This or- 
der may be made without any previ- 
ous notice, and in practice is usually 
made ex parte. It is to be presumed 
that the court will exercise a wise 
discretion in determining the amount 
to be paid, fixing it according to the 
needs of the wife, and having also 
due regard to the ability of the hus- 
band to comply with the order it 
may make. ... If for any reason the 
order is made improvidently, the 
eourt' will listen to any application 
of the husband to set it aside, or for 
its modification.”” Mudd v. Mudd, 98 
CalawocOnocla coo) Eo tua. 

{b] Expenses of appeal.—Where 
the lower court had jurisdiction of 
the parties and subject matter in an 
action for divorce, an order allow- 
ing a wife who had been denied a 
divorce, counsel fees, and costs nec- 
essary to present her case on appeal, 
she being without means, would not 
be reversed, although passed with- 
out notice to the parties. Buckner 
v. Buckner, 118 Md. 2638, 84 A 471. 

[c] Order to show cause.—Where 
the statute authorizes the court.to 
grant temporary alimony upon ap- 
plication of the wife, the court may 
make an order requiring the husband 
to appear and show cause why it 
should not be granted, and in such 
case no notice of the application need 


v. Henley, 13 La. Ann. 150. 
66. Gundry v. Gundry, 11 Okl. 423, 
68 P 509. 
67. Curtis v. Curtis, 54 Mo. 351. 
Becker vy. Becker, 15 Ill. A 
font Lochnane vy. Lochnane, 78 Ky. 
467. 


[a] Reason for rule.—‘For all 
purposes sought to be accomplished 
by the allegations and the prayer 
of the petition, the defendant must 
be presumed to be in court at all 
times after the service of process on 
him for the period specified in the 


Code.” Lochnane v. Lochnane, 78 Ky. 
467, 468. 
69. Sanchez v. Sanchez, 21 Fla. 


29 Ga. 109; Cam- 
D. 634, 139 NW 


346; Goss v. Goss, 
eron v. Cameron, 30 S. 


329. 

{a] Expense of appeal. — Cam- 
eron v. Cameron, 30 S. D. 634, 139 NW 
329. 

70. See statutory provisions. 

[a] In North Carolina the five 


days’ notice of a motion for alimony 
pendente lite demanded by the stat- 
ute is required only when the motion 
is heard out of term. Jones v. Jones, 
173° N.C. (9279; 91) SH 960s (Barkers v. 
Barker, 136) -N: ‘C. 316; 48 = SHieis3 
Moore v. Moore, 130 N. C. 333, 41 SE 
943; Bailey v. Bailey, 127 N. C. 474, 
387 SE 502; Zimmerman v. Zimmer- 
man, 118 N.C. 432, 18°SH) 3343 Lea 


v. Lea, 104 N. C. 603, 10 SH 488, ailing 
AmSR 692. 
71. See supra § 648. 


72. FEla.—Sanche2 v. Sanchez, 21 
Fla. 346. 

Nev.—Wilde v. Wilde, 2 Nev. 306. 

N. Y.—Longfellow v. Longfellow, 
Clarke 344. 

N. D.—Bailey v. Bailey, 22 N. D. 
5538, 134 NW 747, 749 [eit Cyc]. 

S. C.—Brunson y. Brunson, 94 S. C. 
11, 77 SE 704. 

W. Va.—Keller v. Keller, 58 W. Va. 


325, 52-SH 328. 
73. See statutory provisions. 
{a] In Georgia service of the ap- 


plication must be personal. Stall- 
ings v. Stallings, 127 Ga. 464, 56 S 
469, 9 LRANS 593. 

[b] In North Carolina.—See supra 
note 70 [a]. 

74. Brunson até, Brunson, S40 Sek 
11, 77 SE 704 (a recital in an order 
of reference on an application for 
temporary alimony that both. par- 
ties responded to the notice of mo- 
tion therefor, given by plaintiff, con- 
clusively established on appeal that 
the notice was given; and the su- 


77. Lynde v. Lynde, 54 N. J. Eq. 
473.0 359A 641 [ath S5°N. ds Mae 5ess 
39 A 1114]; Eawards v. Edson, 119 
App. Div. 684, 104 NYS 292. 


78. See cases infra this section. 
795, Hp.) Cottrell 599 Cala 4 Lis 
Ellis v. Ellis, 18 Nebr. 91, 13. NW 


29. 

[a] Where in an application to 
modify a decree for alimony a mo- 
tion by defendant’s attorney is made 
to extend the time for filing a bill of 
exceptions to a judgment on the ap- 
plication, it is a general appearance 
and consequently a waiver of de- 
fects in the notice of application. 
kes v. Ellis; 13 Nebr. 91; 13 


80. Darrow v. Darrow, 43 Iowa 
411; McEwen v. McEwen, 26 Iowa 
3753 Park v. Park, 780 Ne Yr W56 fait 
18 Hun 466]. 

[a] Reason for rule.—The com- 
plaint for divorce is looked upon as 
sufficient notice to a husband in de- 
fault that a demand for alimony 
would be made. Hecht v. Hecht, 14 
Misen959:7,, “86 2NViSi2 71. 

81. See statutory provisions; rules 
of courts; and Mead v. Mead, 205 Til. 
A. 327; Ellis v. Ellis, 13 Nebr. 91, 133 
NW 29. 

82. Seibly v. Ingham Cir. 
105 Mich. 584, 68 NW 528. 

[a] Where the underwriting in 
the subpoena stated that a personal 
decree for divorce was sought and 
that the bill was filed to reach inter- 
ests in property, it was sufficient to 
indicate that property interests were 
involved so as to authorize an allow- 
ance of alimony. Seibly v. Person, 
105 Mich. 584, 63 NW 528. 


Judge, 


83. Darrow v. Darrow, 43 Iowa 
aoe McEwen v. McEwen, 26 Iowa 
Soe 


84. See statutory provisions; and 
Stallings v. Stallings, 127 Ga. 464, 56 
SE 469, 9 LRANS 593; Fleming v. 
West, 98 Ga. 779, 27 SE 157; Pen- 
dleton v. Pendleton, 
674. 

85. See supra §§ 36-45, 249. 

36. Beard v. Beard, 21 Ind. 321 
[expl Lytle v. Lytle, 48 Ind. 201 
infra note 87]; Hamill v. Talbott, 72 
Mo. A. 22; Phelps v. Baker, 60 Barb. 
(N. Y.) 107; Borden v. Fitch, 15 
Johns. (N. Y.) 121, 8 AmD 225. See 
also supra § 249. 

[a] Husband absent from state.— 
A judgment for alimony rendered in 


Ohio against a resident husband who 
‘was absent from the state, but who 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


(Ky.) 112 SW° 


[§§ 657-600 


. 


g §§ 660-661] 


the contrary.®’ 
[§ 661] b. 


was constructively served with no- 
tice according to the laws of Ohio, 
was enforceable in Missouri. Hamill 
v. Talbott, 72 Mo. A. 22. 

87. Lytle: v. Lytle, 48 Ind. 200, 
201 (“Lhe question presented is this: 
‘Is a personal judgment for alimony, 
in a suit for divorce in this State 
against a nonresident husband, who 
has not been personally served with 
process, nor appéared to the action 
in person or by aitorney, but has 
been notified by publication in a 
newspaper only, valid as a cause of 
action, or is it not? No question 
is made as to the validity of the 
judgment granting the divorce. The 
question involved was before this 
court in Beard v. Beard, 21 Ind. 321. 
It was decided in that case that it 
was competent for the legislature to 
authorize the courts of the State to 
render personal judgments for ali- 
mony, in divorce cases, upon con- 
structive notice against citizens of 
the State, but that it could not au- 
thorize such judgments, upon such 
notice, against citizens of: another 
State, unless they submit to the ju- 
risdiction of our courts by volun- 
tarily appearing to such actions. As 
there could be no constructive notice 
where the defendant was a resident 
of the State, it is not perceived why 
it might not as well have been de- 
cided, at once, that in no case could 
there be a personal judgment for ali- 
mony, where there was notice by 
publication and the defendant did not 
appear. That is the effect of the de- 
cision’). 

88. See supra § 496. 

89. See infra § 674 et seq; 
cases infra note 91. 

90. See infra § 674. 

91. Ut S=Barrett) wi vNailing,.141 
U. S. 523, 4 SCt 598, 28 L. ed. 505; 
Barber v. Barber, 21 How. 582, 16 
L. ed. 226; Hekking Vo efafieno Fed. 
60, 33 CCA 328, 438 LRA 618; Grat- 
ton v. Weber, 47 Fed. 852; Bunnell 
v. Bunnell, 25 Fed. 214. 

Cal.—De la Montanya v. De la Mon- 
tanya, 112 Cal. 101, 44 P 345, 53 Am 
SR 165, 32 LRA 82; Shillock v. Shil- 
lock, 24 Cal. A. 191, 140 P 954; In re 
MeMullen, 19 Cal. A. 481, 126 P 
368. 

Ga.—Hood v. Hood, 130 Ga. 610, 61 
SE 471, 19 LRANS 193, 14 AnnCas 
“359.5 Fleming v. West, 98 Ga. 778, 27 


and 


SE 157; Stodghill v. Stodghill, 145 
Ga. 101, 88 SE 676. 
Tll.—Proctor v. Proctor, 215 Ill. 


275, 74 NE 145, 106 AmSR 168, 69 
LRA 673, 2 AnnCas 819; Karcher v. 
Karcher, 204 Ill. A. 210; Dunham _ v. 
Dunham, 57 Ill. A. 475 [aff 162 Ill. 
589, 44 NE 841, 85 LRA 70]. 

Ind.—Sowders v. Edmunds, 76 Ind. 
123; Middleworth v. McDowell, 49 
Ind. 386; Lytle v. Lytle, 48 Ind. 200; 
Beard v. Beard, 21 Ind. 321. 

Towa.—Kell v. Kell, 179 Towa 647, 
161 NW 634; Johnson v. Matthews, 
124 Iowa 255, 99 NW 1064; Rea v. 
Rea, 123 Iowa 241, 98 NW 787; Van 
Orsdal v. Van Orsdal, 67 Iowa 35, 24 
NW 579. 

Kan.—Rodgers v. Rodgers, 56 Kan. 
AGS 43 PR Til9's 

Ky.—Hawkins v. Ragsdale, 80 Ky. 
353, 44 AmR 483. 

La.—Baker v. Jewell, 114 La. 726, 
38 S 532. 

Mo.—Harding v. Alden, 9 Me. 140, 
23 AmD 549. 

* [19 Cc. J.—19] 


On Nonresident Husband. 
alimony is allowed the wife in recognition of the 
husband’s common-law liability to support her,** 
which obligation is personal,®® and since a decree 
for alimony is strictly one in personam,®® it fol- 
lows that a decree of alimony against a nonresi- 
dent defendant is void,®! unless he has appeared, 
either in person or by attorney,®? or has been per- 
sonally served with process within the territorial 
jurisdiction of the court;°* but under the practice 
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in some jurisdictions he may become subject to the 


Since 


such award, 
alone.°® 


Md.—McSherry v. McSherry, 113 


Ma. 395, 77 A 653, 140 AmSR 428. 


Minn.—Thurston y. Thurston, 58 
Minn. 279, 59 NW 1017. 
Miss.—Larson v. Larson, 82 Miss. 


116, 33.S 717. 

Mo.—Chapman vy. Chapman, 269 
Mo. 663, 192 SW 448; Ellison v, Mar- 
tin, 53 Mo. 575; Chapman v. Chap- 
man, 194 Mo, A. 488, 185 SW 221; 
‘Hamill v. Talbott, 81 Mo. A. 210; An- 
derson y. Anderson, 55 Mo. A. 268. 

Mont.—Thrift v. Thrift, 54 Mont. 
463.5 1G. By 272. 

Nebr.—Rhoades v. Rhoades, 78 
Nebr, 495, 111 NW 122, 126 AmSR 
611; Dillon v. Starin, 44 Nebr. 881, 
63 NW 12; Johnson v. Johnson, 31 
Nebr. 385, 47 NW 1115. 

N. J.—McGuinness v. McGuinness, 
72 N. J. Eq. 381, 68 A 768; Elmen- 
dorf v. Elmendorf, 58 N. J. Eq. 113, 
44 A 164; Lynde v. Lynde, 54 N. J. 
Hig. 473, 35) A641 faff 55..N..J. Hq. 
5939 A 1114). 

N. Y.—Rigney v. Rigney, 127 N. Y. 
408, 28 NE 405, 24 AmSR 462 [rev 
on other grounds sub nom. Laing 
v. Rigney, 160 UR Sosa Lous CL d66s 
40 L. ed. 525]; Edwards v. Edson, 
119 App. Div. 684, 104 NYS 292; 
Bureh v. Burch, 116 gues LN 865) 
102 NYS 305; Park v. Park, 24 Misc. 
372, 538 NYS 677. 

Oh.—Cox v. Cox, 19 Oh. St. 502, 
2 AmR 415; Massey v. Stimmel, 15 
Oh. Cir. Ct. 439, 8 Oh. Cir. Dec. 237. 

Pa.—Grimm v. Grimm, 24 Pa. Dist. 
90, 92, 42 Pa. Co. 685, 689 [quot 
Cye]. 

Tenn.—Toncray v. Toncray, 123 
Tenn, 476, 131 SW 977, 34 LRANS 
1106, AnnCas1912C 284. 

Vt.—Smith v. Smith, 74 Vt.*20, 51 
A .1060, 93 AmSR 882; Prosser v. 
Warner, 47 Vt. 667, 19 AmR 132. 

See also infra § 840 et seq. 

fa] Divorce a mensa et thoro.— 
In the application of the rule there 
is no distinction between alimony 
awarded in a decree of divorce a 
mensa et thoro and alimony award- 
ed in a decree for an absolute di- 
vorce. McGuinness v. McGuinness, 
NOeNaeed uO EOS ae OS Oh. OS —eAae LOS 
(“Concluding that the defendant is 
not barred by his course of pro- 
cedure, there remains the question 
whether an award of alimony in a 
decree of divorce’a mensa et thoro 
is void against a defendant who has 
not been served with process within 
the territorial limits of the state 
and has not entered an appearance 
in the suit. It has been frequently 
held, since the decision of Pennoyer 
v. Neff, 95 U. S. 714, 24, L..ed. 565, 
that an award of alimony contained 
in a decree for absolute divorce is 
void under such circumstances, and 
for the reason that it is a judgment 
in personam within the meaning of 
that decision. But it is suggested 
that the peculiar character of a pro- 
eeeding for a limited divorce, which 
leaves the marital relation unbroken, 
and recognizes the right to enforce 
the husband’s duty to support his 
wife and family, takes an award of 
alimony made therein out of the rule 
of Pennoyer v. Neff, at least to the 
extent of rendering it enforceable 
within the state. The suggestion 
does not commend itself to me’). 

92. 5A€ 
Day 353. 

Ga.—Hood v. Hood, 130 Ga. 610, 


5 


jurisdiction by appearance,®* or personal service of 
process,®® in the alimony proceedings, although the 
divorce suit was commenced by substituted service. 
A divorcee decree being in personam so far as it 
awards alimony in a sum certain is invalid, as to 
if based upon substituted service 
An attempted service by publication upon 
a resident defendant who is personally present with- 
in the state and can be found therein confers no 
jurisdiction to render a personal judgment for 


61 SE 471, 19 LRANS 193, 14 Ann 
‘Cas 359. 
Ind.—Beard v. Beard, 21 Ind. 321. 
Iowa.—Rea vy. Rea, 123 Iowa 241, 
98 NW 787. 
Md.—McSherry v. McSherry, 113 
A 653, 140 AmSR 


Md. 395, 400, 77 
428 [cit Cyc]. 

Mich.—In re Austin, 173 Mich. 47, 
138 NW 237, AnnCas1914D 749. 


Nebr.—Johnson v. Johnson, 381 
Nebr. 885, 47 NW 1115. 

N. Y.—Gray Vi VGLayi, LA ot eINeG Bee 
354, 38 NE 301. 

N. C.—Simmons v. Simmons, 62 


N. C. 63 (recognizing rule). 

See also cases supra note 91. 

[a] The voluntary appearance of 
a nonresident husband makes a judg- 
ment for alimony rendered against 
him binding, no matter what the 
service was. Sanford v. Sanford, 5 
Day (Conn.) 353; Johnson y. John- 
son, 31 Nebr. 885, 47 NW 1115. 

[b] An appearance by defendant’s 
solicitor gives the court jurisdiction 
to award alimony. In re Austin, 173 
ae ch. 47, 138 NW 237, AnnCas1914D 

93. Conn.—Sanford y. Sanford, 5 
Day 353. 

Ga.—Hood.v. Hood, 130 Ga. 610, 
Shee 471, 19 LRANS 198, 14 AnnCas 
od. 

Mass.—Parker v. Parker, 211 Mass. 
139, 97 NE 988. 

Nebr.—Johnson vy. 31 
NeDh 385, 47 NW 1115. 

Y.—Heawards v. Edson, 119 App. 
Div: 684, 104 NYS 292; Park ViorPark; 
18 eo 466 [aff 80 N. Y. 156]. 
= ra Lease v. Jamieson, 14 


fa] Although service of the orig- 
inal libel was by publication and 
mailing, the libelee being nonresident, 
alimony may be granted where serv- 
ice of a. petition under the statute 
is made upon the husband on his re- 
turn to the commonwealth. Parker 
vo Parker, 211 Mass, 139) 97 NE 988: 

94. Johnson v. Johnson, 31 Nebr. 
385, 47 NW 1115; Scragg v. Scragg, 
18 NYS 487; Simmons vy. Simmons, 62 
N. C. 63 (recognizing rule). 

[a] Defendant’s mere presence in 
court, however, when the petition 
was filed, and his personal objection 
to an order granting alimony in the 
absence of a personal service of a 
petition in the action for divorce, is 
insufficient to give to the cause the 
character of a lis pendens, and no 
order for alimony can be made at 
such stage. Simmons v. Simmons, 62 


N.C. 63: 
211 Mass. 


Johnson, 


95. Parker v. Parker, 
18 os 97 NE 988. 
Ga.—Stallings v. Stallings, 
197 “Ga. 464, 56 SEH 469, 9 LRANS 
Iil.—Karcher v. Karcher, 204 Ill. 
A. 210. 
Minn.—Roberts v. Roberts, 135 
es 397, 161 NW 148, LRA1917C 
Mont.—Thrift v. Thrift, 54 Mont. 
are 464, 171 P 272 [cit Cyc}. 
J.—McGuinness v. McGuinness, 
72 N. J. Ha. 381, 68 A 768. 
Vt.—Smith v. Smith, 74 Vt. 20, 51 
A 1060, 98 AmSR 882. 
See also infra § 674. 
fa] Statutes authorizing con- 
structive service.—(1) A state stat- 
ute authorizing a judgment for ali- 
mony against a nonresident who has 


288 [19C.J.] 


alimony,®? except where he cannot be found therein 
because he conceals himself to avoid the service 


of process.°8 


A foreign judgment for alimony will not be en- 
forced where it appears that the husband was a 
nonresident of the state in which the judgment was 
obtained, that he was only constructively served 
with notice, and that he did not appear in the 


action.99 


Property within jurisdiction of court. It has been 
held, however, that property within the jurisdiction 
of the court may be subjected to a decree granting 
alimony against a nonresident defendant who has 
been constructively served with process in a divorce 
suit; but the soundness of this rule has been ques- 
tioned;? and the rule has not been extended to 
money in the: hands of a third person.? 
decree has of course no vitality except as to the 
It has been held that, 
in such eases being in their nature in rem,°> the 


property.* 


been constructively served and has 
not appeared in the action is uncon- 
stitutional. McGuinness vy. McGuin- 
ness, 72 N. J. Eq. 381, 68 A 768. (2) 
“Tt is perfectly clear upon principle, 
and thoroughly settled by the au- 
thorities, that while a state may pro- 
vide for constructive service in a di- 
vorce case, so that the decree ren- 
dered will be valid as affecting the 
status of the parties, it is beyond 
the power of the legislature to con- 
fer jurisdiction to render a personal 
judgment against a non-resident in 
this manner, and that a judgment for 
alimony based on such_ service is 
void.” Dillon v. Starin, 44 Nebr. 881, 
883, 683 NW 12; Johnson y. Johnson, 
31 Nebr. 385, 47 NW 1115. 

97. Roberts v. Roberts, 135 Minn. 
397, 161 NW 148, LRA1917C 1140. 

[a] The reason is that it is not 
due process of law. Roberts v. Rob- 
erts, 135 Minn. 397, 161 NW 148, 
LRA1917C 1140. See Constitutional 
Law § 1004 et seq. : 

98. Roberts v. Roberts, 135 Minn. 
397, 161 NW 118, LRA1917C 1140. See 
also supra § 249. 

99. Middleworth v. McDowell, 49 
Ind. 386; Hamill v. Talbott, 81 Mo. 
A. 210; Phelps v. Baker, 60 Barb. 
(N..Y.) 107; Prosser v. Warner, 47 
Vt. 667, 19 AmR 132. 

1. Cal.—Murray v.. Murray, 115 
ME ZOOM AHL dite e DO) AIM SEU ON week 
LRA 626. 

Colo.—Hauscom  v. 
Colones. 9%, 39" P88; 

Iowa.—Rea v. Rea, 123 Iowa 241, 
98 NW 787; Twing v. O’Meara, 59 
Iowa 326, 13 NW 321; Harshberger 
v. Harshberger, 26 Iowa 503. 

Kan.—Rogers v. Rogers, 93 Kan. 
108, 148. P 408; Wesner v. O’Brien, 
56 Kan. 724, 44 P 1090, 54 AmSR 604, 
32 LRA 289. 

Mass.—Osgood_ v. 153 


Hauscom, 6 


Osgood, 


Mass. 38, 26 NE 413; Blackinton v. 
Blackinton, 141 Mass. 432, 5 NE 273, 
55 AmR 445. 
Minn.—Thurston v. Thurston, 58 
Minn. 279, 59 NW 1017. 
Mo.—Chapman v. Chapman, 194 
Mo. A. 4838, 185 SW 221. 
Nebr.—Rhoades vy. Rhoades, 78 


Nebr. 111 NW 122, 126 AmSR 
611. 

N. J.—Hervey v. Hervey, 56 N. J. 
Eq. 166, 38 A 767 [rev on _ other 
grounds 56 N. J. Eq. 424, 39 A 762]. 

N. C.—Bailey v. Bailey, 127 N. C. 
474, 37 SE 502. 

Oh.—Benner y. Benner, 63 Oh. St. 
220, 58 NE 569; Cleveland, etc., Tran- 
Sit. Co.,-v. Beeman, 31<Oh» *Ciry (Ct: 
500. 

{a] Property not in county.—The 
property need not be situated in the 
county where the suit was brought. 
McCormick v. McCormick, 82 Kan. 31, 


495, 


DIVORCE 


like.15 
[§ 662] 


Such a 


the proceedings 


Kan. 724, 44 P 1090, 54 AmSR 604, 
32 LRA 289 {rev 1 Kan. A. 416, 42 P 
821]; Rhoades v. Rhoades, 78 Nebr. 
495, 111 NW 122, 126 AmSR. 611. 

2. McGuinness v. McGuinness, 72 
N. J. Eq. 381, 68 A 768 [rev 71 N. J. 
Eq. 1, 62 A 937]; Massey v. Stimmel, 
Los On AGin.. Cte 439:=3sOh- Cirsybec: 
237; Smith v. Smith, 74 Vt, 20,°51 A 
1060, 98 AmSR 882. 

3. Hood v. Hood, 130 Ga. 610, 61 
SE 473, 19 LRANS 193, 14 AnnCas 
359; Smith v. Smith, 74 Vt. 20, 51 A 
1060, 93 AmR 882. 

4 Chapman v. Chapman, 194 Mo. 
A. 483, 185 SW 221. 

5. Hood v. Hood, 130 Ga. 610, 61 
SE 478, 19 LRANS 193, 14 AnnCas 
359; and cases infra notes 6, 7. 

6. Allen v: Allen, 126-\Ark. 164, 
189 SW 841; Wesner v. O’Brien, 56 
Kan. 724, 44 P 1090, 54 AmSR 604, 32 
LRA 289. But see Twing v. O’Meara, 
59 Iowa 326, 13-NW 321; Harshberger 
v. Harshberger, 26 Iowa 503 (where 
it was held that, if there was prop- 
erty of the nonresident husband 
within the territorial jurisdiction. of 
the court, it was sufficient, if the 
petition prayed for alimony in the 
husband’s property, without specific- 
ally. describing it). 

7. Wesner v. O’Brien, 56 Kan. 724, 
pte 1090, 54 AmSR 604, 32 LRA 

8. Johnson vy. Matthews, 125 Iowa 
255, 99 NW 1064; Ellison v. Martin, 
53 Mo, 575. 

{a] Subsequent validation. — A 
mere personal judgment for alimony, 
rendered against a nonresident de- 
fendant in a divorce proceeding upon 
mere constructive notice by publica- 
tion, was void, and could not be sub- 
sequently validated or rendered ef- 
fective by granting a judgment on a 
petition by the original plaintiff ask- 
ing that it be confirmed and decreed 
to be a lien on defendant’s share in 
his deceased father’s real estate, sit- 
uate within the territorial jurisdic- 
tion of the court. Johnson v. Mat- 
thews, 124 Iowa 255, 99 NW 1064. 

[b] Execution or judgment.— 
The interest. of defendant in certain 
land in the state cannot be lawfully 
sold under an execution issued upon 
such judgment. Whether property 
could be brought before the court by 
describing it in the petition and de- 
manding a judgment in rem for ali- 
mony was not decided. Ellison v. 
Martin, 53 Mo. 575. 

126 Ark. 164, 


9. Allen v. Allen, 
Blackinton v. Blackin- 


189 SW 841; 
ton, 141 Mass. 432, 5 NE 8380, 55 
56 Kan. 


AmR 484. 
10. Wesner vy. O’Brien, 
Lag 44 P 1090, 54 AmSR 604, 32 LRA 


fa] 
tial matter 


Reason for rule.—‘“‘The essen- 
is that the defendant 


H. Demurrer, Plea, or Answer. 
proper case pursuant to the local practice a de- 
murrer 1° or a plea in abatement ** to an applica- 
tion for temporary alimony is sometimes proper. 
The sufficiency of the answer or .defense a hus- 
band must make to his wife’s application for ali-- 


[8§ 661-662 


property must be described in the petition for di- 
voree and alimony,® also that the notice of publi- 
cation should contain a description of the hus- 
band’s property within the jurisdiction of the 
court and also the nature of the relief demanded.’ 
A mere general personal judgment or decree in such 
cases is not sufficient.® 
property of the husband need not be attached,® 
or formally seized,!° but there is authority to the 
effect that, even if the property is not seized under 
an attachment 1! or some other writ,!* some control 
of it must be taken or assumed by the court,'* 
as by the appointment of a receiver’* or the 


It has been held that the 


In a 


shall have legal notice of the pro- 
posed appropriation, and this is af- 
forded by the publication notice 
which warns the defendant that one 
of the purposes of the proceeding is 
the sequestration of the land. It re- 
fers interested parties to the petition, 
in which the land is definitely de- 
scribed, and wherein it is asked that 
the land be set apart as alimony. -A 
formal seizure is no more essential to 
the jurisdiction of the court in a pro- 
ceeding of this kind than in an ac- 
tion to quiet title to land, based 
ajone on constructive service.” Wes- 
ner WV." OFBuiensin5 Ge Kan, 724) 72 Se 
aa 1090, 54 AmSR 604, 321 LRA 

11. Benner v. Benner, 63 Oh. St. 
220, 58 NE 569. 

12. Benner v. Benner, 63 Oh. St. 
220, 58 NE 569. 

13. Bunnell v. Bunnell, 25 Fed. 
214; Thurston v. Thurston, 58 Minn. 
279, 59 NW 1017; Rhoades v. 
Rhoades, 78 Nebr. 495, 111 NW 122, 
126 AmSR 611; Benner y. Benner, 63 
Oh. St. 220, 58 NH 569. 

[a] Subsequent seizure of the 
property cannot validate the judg- 
ment or decree. Benner y. Benner, 
63 Oh. St. 220, 58 NE 569. 

14. Murray v. Murray, 115 Cal. 
aoe 47 P 37, 56 AmSR 97, 37 LRA 


626. 

{a] The appointment of a re- 
ceiver at the commencement of the 
action, who takes possession of the 
property in controversy and collects 
the rents and profits therefrom, con- 
stitutes a sufficient seizure of the 
property to bring it within the con- 
trol of the court. Murray v. Murray, 
115 Cal. 266, 47 P 37, 56 AmSR 97, 37 
LRA 626; Rhoades v. Rhoades, 78 
Nebr. 495, 111 NW 122, 126 AmSR 

Thurston, 


Oats 

15. Thurston _ v. 58 - 
Minn. 279, 59 NW 1017. 

[a] Making trustee a party to ac- 
tion.— A wife cannot maintain in the 
state of her domicile an action for 
alimony, to be awarded to her out 
of the property of her husband in 
that state, and can make any person 
having possession of the husband’s 
property, or holding title to the same 
in trust for him, a party to such ac- 
tion, for the purpose of applying it 
to the payment of the alimony 
awarded her, and this will be a suf- 
ficient seizure of the property to en- 
able her to proceed by constructive 
service against her husband. 
Thurston v. Thurston, 58 Minn. 279, 
59. NW 1017. 

16. See Pleading [31 Cye 269 et 
seq]; and Lewis v. Lewis, 132 Ga. 
348, 63 SE 1114 (demurrer not sus- 
tained); King v. King, 128 Ga. 54, 
57 SE 227 (demurrer sustained). 

17. See Pleading [31 Cyc 162 et 


107 P 546; Wesner v. O’Brien, 56 


For later cases, developments and changes in the law seecumulative Annotations, same title, page and note numher. 
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mony!® is governed by the general rules of plead- 
ing 


[§ 663] I. Amendments. Amendments of plead- 


Separate consideration of divorce and alimony. 
Within the discretion of the court, the questions 
‘of divorce and permanent alimony may be sep- 


ings and papers under which alimony is sought 
are governed by the general rules controlling amend- 


ments.?° 


[§ 664] J. Hearing of Application. 
ing and determination of the application for ali- 
mony must be governed by the local practice.?? 

In the absence of statutes 
to the contrary,?” alimony is not a question to be 


Right to jury trial. 


determined by the jury.?* 


seq]; and Dougherty v. Dougherty, 

126 Ga. 33, 54 SE 811. 

18. See cases infra this note. 

[a] If he files no answer he has 
no locus standi at the hearing as to 
ee Prescott v. Prescott, 59 Me. 

{b] By suffering a bill for divorce 
to be taken as confessed, he admits 
he has been guilty of the offense 
charged, and under such cirecum- 
stances as to entitle complainant to 
a divoree. He cannot afterward set 
up any matter in opposition to her 
claim for costs, or for alimony, 
which if true would have been a suf- 
ficient ground for refusing the di- 
vorce. If any such matter existed, 
defendant should have put in an an- 
swer, insisting thereon as a bar to 
the suit. Graves v. Graves, 2 Paige 
(ON aYsn nO 2. : 

See Pleading [381 Cyc 126 et 
seq]. 

[a] Scope of answer.—A _  hus- 
band’s answer to a prayer for ali- 
mony pendente lite must be confined 
to the statement of his ability to 
pay or that the wife has a separate 
estate, and any allegations tending 
to degrade the character of the com- 
plainant before marriage will be 
stricken out as irrelevant and scan- 


dalous. Tolman v. Tolman, 1 App. 
ED: C/) 299. 
{b] An answer setting up adul- 


tery and fraud will not be expunged 
as scandalous and impertinent. Kel- 
logg v. Wayne Cir. Judge, 167 Mich. 
95, 1832 NW 501. 

{c] Under the ecclesiastical prac- 
tice, as under that of the later di- 
vorce court, (1) the husband’s an- 
swer to the wife’s petition for ali- 
mony was required to be under oath. 
Snowdon v. Snowdon, L. R. 2 P. & 
D. 200; Constable v. Constable, L. R. 
2P.& D.17; Mumby v. Mumby, L. R. 
1-P. & D. 701. (2) And, by rule of 
court, the wife is allowed to force 
the husband to a fuller disclosure of 
his faculties, or even to examine him 
as a witness. Anderson vy. Anderson, 
Tae R: P. & D: 512; Williams v. 
Williams, L. R. 1 P. & D. 370; Jen- 
nings v. Jennings, L. R. 1 P. & .D. 
35; Nokes v. Nokes, 33 L. J. P. & M. 
24. (3) Where a husband has not 
filed his answer under oath, he can- 
mot cross-examine witnesses on a mo- 
tion for an allotment of temporary 
alimony or contradict their evidence. 
Constable v. Constable, L. R. 2 P. & 
D. 17. (4) The wife need in no case 
accept the answer, but may furnish 
additional testimony if she desires. 
Higgs v. Higgs, 3 Hagg. Eccl. 472, 5 
EngEcci 186; Brisco v. Brisco, 2 Hagg. 
Cons, 199, 161 Reprint 714; Durant v. 
Durant, 1 Hagg. Eccl. 528, 3 Eng 
Eccl 231; Westmeath v. Westmeath, 
3 Knapp 42, 12 Reprint 563. (5) The 
answer is always construed most 
strongly against the husband. Rob- 


inson v. Robinson, 2 Lee Eccl. 593, 
161 Reprint 451, 6 EngEccl 255. (6) 
And he will be presumed “to have 


made every possible deduction in his 
favor. Rees v. Rees, 3 Phillim. 387, 
161 Reprint 1361. 

20. See Pleading [31 Cyc 359 et 


seq]. 
{a] Addition of a prayer for alli- 
mony.—Darrow v. Darrow, 43 Iowa 


a divoree.2* 
The hear- 


411. 

[b] 
ney’s fees.—Barrett v. Barrett, 
Ga. 365, 60 SE 863. 

{c] The amount of property 
which the wife in her application for 
alimony asserted she held to her sep- 
arate use has been allowed to be 
changed by amendment. Harker v. 
Harker, 37 oJ. P..& M. 11. 

21. See statutory provisions; and 
rules of courts, 

[a] Hearing at chambers.—(1) In 
some jurisdictions an application for 
temporary alimony and suit -money 
may be determined at chambers,: as 
the proceeding is interlocutory and 
incidental to an action for permanent 
alimony. Messervy v. Messervy, 80 
S. C. 277, 61 SE 442; Smith v. Smith, 
SLLS. Corson 29% SK” 227 -ikKeller: Ww 
Keller, 58 W. Va. 325, 52 SE 319. 
(2) But in others this cannot be done. 
Bennett v. Southard, 35 Cal. 688, 691 
(“The statute concerning divorces 
does not authorize the Judge at 
Chambers to make the order, and re- 
quires the application to be made to 
the Court’). (8) Chambers proceed- 
Hes generally see Judges [23 Cyc 

{[b] Hearing in vacation.—An ap- 
plication for temporary alimony, in 
some jurisdictions, may be heard in 
vacation, Wickhoff v. Wickhoff, 14 
Colo. A. 127, 59 P 411; Edmondson v. 
Edmondson, 128 Ga. 538, 57 SE 308; 
Moore v. Moore, 130 N. C. 333, 41 SH 
948. See generally Courts § 271; 
Judges [23 Cye 543]. 

{c] Continuances.—(1) The ques- 
tion of continuing the trial of an 
application for temporary alimony 
has been held to be in the discretion 
of the court. Campbell v. Campbell, 
67 Ga. 423. See also Stokes v. Stokes, 
127 Ga. 160, 56 SE 303 (postponement 
to obtain additional affidavits re- 
fused). (2) In Louisiana, where a 
wife sues for separation and prays to 
have a place assigned to her as a 
residence and for alimony pendente 
lite, which is allowed, and defendant 
appeals, praying for a reversal on 
the ground that no answer had been 
filed, that he was not represented, 
that there was no allegation that 
plaintiff had remained in the house 
appointed by the judge, and no proof 
of the means of the husband, the law 
does not require postponement of 
the application for alimony until the 
case is ripe for a default or an an- 
swer has been filed, but the demand 
can be taken up at any time after 
notice. Rosenthal v. Rosenthal, 117 
La. 786, 42 S 270. (3) Continuances 
generally see Continuances 13 C. J. 


p 119. 

{d] Findings of fact.—(1) Under 
a statute providing for an allow- 
ance for temporary alimony, if plain- 
tiff sets forth facts entitling her to 
such alimony which “shall be found 
by the judge to be true,” the judge 
must make a finding of facts before 
rendering a decree for such alimony. 
Moody v. Moody, 118 N. C. 926, 23 SE 
933; Zimmerman v. Zimmerman, 113 
N. 'C. 432, 18 SE 334; Griffith v. Grif- 
fith, 89 N. C. 113. See also Easley v. 
Hasley, i735 IN. GC, 530," 92 (Sih) 353" 
Barker v. Barker, 136 N. C. 316, 48 SH 
733. (2) Upon a motion to modify 


Adding a prayer for attor- 
130 


arately considered, and the examination of the 
latter deferred until it is found that there is to be 
And it appears from some authori- 
ties that until the court finds that there is to be 
a divorcee, it has no jurisdiction over the question 
of permanent alimony.”° 

Burden of proof. 
vided by statute 2° and except in some jurisdictions 
in the case of a suit for separation from bed and 


Except where otherwise pro- 


a judgment of divorce so far as it af- 
fects future allowances for alimony 
the court is not required to make 
specific findings of fact, and its fail- 
ure to do-so is not reversible er- 
ror. Barbaras v. Barbaras, 88 Minn. 
105, 92 NW 522, 

22. See statutory provisions. See 
generally Juries [24 Cyc 105 et seq]. 

23. Ga.—Swearingen v. Swearin- 
gen,.19 Ga. 265; Roseberry v. Rose- 
berry, 17 Ga. 139. 

Mass.—Bigelow v. 120 
Mass. 320. 

Mont.—Black v. Black, 5 Mont. 21, 
Quer odie 
a J.—Amos v. Amos, 4 N. J. Eq. 

N. Y.—Forrest v. Forrest, 13 N. Y. 
paeaee 102, 3, AbbPr 144 [aff 25 N. Y. 
oO ° 

[a]. The amount of alimony to be 
awarded in an action for divorce or 
separation is for the court. Forrest 
Vv. Morrest,.13 (IN; -¥ Supers.102, 93 
AbbPr 144; Dailey v. Dailey, 9 Misc. 
BAT 8 0,ENYS S83. 

[b] Issue of marriage.—Where, 
pending a suit for divorce by an al- 
leged wife, temporary alimony is ap- 
plied for and the husband resists the 
application on the ground that he 
was never lawfully married to plain- 
tiff, it is competent for the judge, 
without the aid of a jury, to decide 


Bigelow, 


the issue. Roseberry v. Roseberry, 
LiGa? 139: 
[c] The court may refer special 


issues to the jury to make findings 
as to these matters, but it is not 
bound by them, and may set them 
aside, make other findings, and de- 
cree accordingly. Black vy. Black, 5 
Mont. 21, 2 P 317. 


24. Cal_—Ex p. Ambrose, 72 Cal. 
SIS L4M Py se. 
Me.—Call v. Call, 65 Me. 407; 


Prescott v. Prescott, 59 Me. 146. 

Mich.—Adams v. Seibly, 115 Mich. 
402, 73 NW 377; Rea v. Rea, 53 Mich. 
40, 18 NW 551. 
arn H.—Sheafe v. Laighton, 36 N. H. 

N. J.—Gregory v. Gregory, 32 N. J. 
Eq. 424, 

N. Y.—Forrest v.'Forrest, 13 N. Y. 
Super. 102, 3 AbbPr i144. 

Wis.—Pauly v. Pauly, 69 Wis. 419, 
34 NW 512. 

Eng.—Covell v. Covell, L. R. 2 P. & 


D. 411. 

[a] It seems that this is the bet- 
ter practice, avoiding, as it does, 
much labor and time should the di- 
vorce be finally refused. Rea v. Rea, 
53 Mich. 40, 18 NW 551; Galusha v. 
Galusha, 138 N. Y. 272, 33 NE 1062; 
Cooledge v. Cooledge, 1 Barb. Ch. 
(N. Y.) 77; Pauly v. Pauly, 69 Wis. 
419, 34 NW 512. 

25. In re Johnston, 54 Kan, 726, 
39 P 725; Bradley vy. Bradley, 3 P. D. 
47; Sidney v. Sidney, 36 L. J. Pp. & M. 
73 loverr ick, Lee e Dr Zils See 
also supra § 565. 

26. See statutory provisions. 

{a] In Kentucky.—‘Section 900 of 
the Kentucky statutes provides that, 
in action for alimony and divorce, the 
husband shall pay the cost of each 
party, unless it shall be made to ap- 
pear in the action that the wife is in 
fault, and has ample estate to pay 
the same. And this cost includes a 


290 [19 C.J.] 


board,’ the burden of making a prima facie case 
for granting an allowance for alimony ?® or for 
counsel fees and expenses”? is cast upon the wife;*° 
but when she has done this the burden shifts to 
the husband to establish any affirmative defense he 
may have,' as that she has separate property, 

that there was no marriage,? or that she has com- 
mitted adultery,* or that he had previously pro- 
cured a divorce in another state.> 
ant has stated the amount of his proverty, it is to 
be presumed that it yields a reasonable income, 
The burden of es- 
tablishing that a provision for alimony in a decree 
was inserted therein by reason of an agreement be- 
tween the husband and wife to that effect is upon 


unless he shows the contrary.® 


reasonable fee to the wife’s attor- 
ney, no matter how the action may 
have terminated, unless the wife was 
in fault, and has ample estate to pay 
the cost. And the burden is on the 
husband to, show both the fault and 
the estate.” Powell v. Lilly, 68 SW 
123, 124, 24°KyL 193. 

27. Nissen v. Farquhar, 121 La. 
642, 46 S 679. 

{a] Reason for exception to rule. 
—The wife is not required, in a suit 
for separation from bed and board, to 
prove as a condition precedent to be- 
ing granted an order for alimony 
pendente lite, that she is in necessi- 
tous circumstances. The relations of 
husband and wife continuing during 
such suit, the husband is under a le- 
gal obligation t6 furnish her support. 
If the condition of the wife is such 
as to release the husband from doing 
so in any particular case, that fact 
should be alleged and proved as a 
matter of defense. Nissen y. Far- 
quhar, 121 La. 642, 46 S 679. 

{b] In Louisiana in an action for 
separation from bed and board, the 
wife is not bound to prove on her ap- 
plication for alimony that she has 
continued to reside at the place fixed 
for her residence by the court, in the 
absence of an allegation by the hus- 
band that she has not done so. Nis- 
sen v. Farquhar, 121 La. 642, 46 S 


679. 
28. See supra §§ 510 et seq, 578. 
29. See supra § 551. 
30. Ark.—Countz v. Countz, 30 
Ark. 73: 


Colo.—Whelen y. Whelen, 8 Colo. 
AT196, 145. P2231) 

Ga.—McGee v. McGee, 8 Ga. 295, 52 
AmD 407. 


F Tll—Becker v. Becker, 15 Ill. A. 
47. 

Ind.—Glasscock v. Glasscock, 94 
Ind. 


Mont.—Fi nkelstein y. Finkelstein, 
14 Mont. 1, 34 P 1090. 

N. J.—Freeman vy. Freeman, 49 
INGE. Sq. 102, 23sA LiseiCray iv. Cray; 
32 N..J. Eq. 25; Vandegrift v. Vande- 
grift, 30 N. J.. Eq. 76; Glasser v. 
Glasser, 28 N. J. Eq. 22. 

N. Y.—Lake v. Lake, 194 N. Y. Uy 
87 NE 87; Collins v. Collins, de wINeSys, 
269; Dye v. Dye, 140 App. Div. 309, 
NYS 242; Vincent v. Vincent, 16 
Daly 534, 17 NYS 497; Carpenter v. 
Carpenter, 19 HowPr 539; Worden v. 
Worden, 3 Edw. 387; Wright v. 
Wright, 1 Edw. 62. 

Or.—Fowler v. Fowler, 31 Or. 65, 


49 P 589. 

S. C.—Gordon y. Gordon, 91 S. C. 
245, 74 SE 360. - 

S. D.—Bardin v. Bardin, 4 S. D. 


305, 56 NW 1069, 46 AmSR 791. 

[a] Financial status.—The wife 
has the burden of showing the finan- 
cial status of the husband. Randall 
v. Randall, 29 Misc. 423, 60 NYS 718. 

{b] Where the wife has volun- 
tarily left her husband, the burden 
of proof is on her to show grounds 
for leaving him; but if the husband 
has driven her from home, the bur- 
den is on him to justify such action. 


DIVORCE 


Evidence. 


just decision.® 


Where defend- 


Gordon vy. Gordon, 91 S. C. 245, 74 


SE 360. 
nee Ark.—Glenn v. Glenn, 44 Ark. 
Towa.—Smith v. Smith, 61 Iowa 


138, 15 NW 867. 

N. J.—Perkins v. Perkins, (Ch.) 42 
A 336. 

N. Y.—Vincent vy. Vincent, 16 Daly 


534, 17-NYS 497. 

S. C.—Gordon y. Gordon, 91 S. C. 
245, 74 SE 360. 

2. Glenn vy. Glenn, 44 Ark, 46. 


8. Smith v. Smith, 61 Iowa 138, 15 
NW 867; Vincent v. Vincent, 16 Daly 
GNU eos 417 NYS! 429% 

4 Perkins y. Perkins, (N. J. Ch.) 
42 A 334, 

5. Platner v. Platner, 66 Iowa 378, 
23 NW 764 (where it appeared that 
the husband’s defense to an action 
for separate support was that he had 
previously procured a divorce in an- 
other state, to which the wife re- 
plied that the divorce referred to was 
void for want of jurisdiction and be- 
cause obtained by fraud, and it was 
held that the reply was not such an 
admission of the divorce decree as 
made it unnecessary for the husband 
to establish his detense by evidence). 

6. Forest v. Forest, 18 “No. Y:; 
Super. 672. But see Price v. Price, 
22 Tex. 334 (holding that evidence 
that defendant had a good farm, was 
a good farmer, spent but little, in 
connection with proof of what his 
neighbors made, is too indefinite to 
sustain an allowance of alimony). 


7. Soule v. Soule, 4 Cal. A. 97, 87 
P. 205: 
8. Youree v. Youree, 1 Cal. A. 152, 


81 P 1023; Wallingsford v. Wallings- 
ford, 6 Harr. '& J. (Md.) 485; Des 
Champlain v. Des Champlain, 164 
Mich, 511, 129 NW 702. 

{a] Where a wife refuses to pre- 
sent evidence in suppcrt of her mo- 
tion for temporary alimony, the court 
can decide the question on the evi- 
dence introduced in the main suit. 
Libbe v. Libbe, 166 Mo. A. 240, 148 
SW. 460. 

{[b] On appeal (1) the presump- 
tion is that the trial judge acted 
upon proper and sufficient evidence. 
Rosenthal v. Rosenthal, 117 La. 786, 
42 S 270. (2) The entire showing 
made on the hearing will be consid- 
ered on a wife’s appeal from a judg- 
ment granting the husband a divorce 
in determining whether she is enti- 
tled to an allowance of alimony pend- 
ing the appeal. Gay v. Gay, 146 Cal. 
23iGalo EES: 


a ons v. Rose, 109 Cal. 544, 42 
[al Reason for rule—The court 


is not trying an issue in the case, 
but is seeking merely information as 
the basis of its order. Rose v. Rose, 
109 Cal. 544, 42 P 452. 

[b] Weight of testimony.—As 
well in cases for divorce a mensa et 
thoro as in those for alimony ‘pure 
and simple, where the wife has in 
fact left the husband on account of 
his alleged derelict conduct, her ap- 
plication for alimony pendente lite 


[§ 664 


he party alleging the agreement.’ 

Before a decree is passed or an order 
for alimony is made the court should be in pos- 
session, either by the admission of the parties or 
by testimony, of all the facts necessary to form a 
The court is not bound by the tech- 
nical rules applicable to controversies between liti- 
gants generally.® 
mony cannot rest upon mere presumption or con- 
jecture;!° all the facts upon which the decree or 
order is founded must be proved,!! either by affi- 
davits of the applicant and of other persons,?” or 
by depositions taken’ upon notice to the other 
party,’ or by the oral testimony of the appli- 
cant,!* unless of course the statute otherwise pro- 


But the decree or order for ali- 


will be scrutinized and decided upon 
the weight of the testimony then 
presented and the rules of law ap- 
plicable thereto, just as other litigat- 
ed motions are decided, even though 
she is a favored suitor. Suydam v. 
Suydam, 79 N. J. Eq. 144, 80 A 1057. 

10. Walling y. Walling, 16 N. J. 
Hq. 389. But see De Llamosas v. 
Liamosas, 62 N. Y. 618 (holding that 
the court may determine the amount 
without testimony, relying upon its 
own experience, and upon the facts 
and circumstances of the case as 
they appear to it from the pleadings 
and other papers and proceedings). 

11. Ark.—EFourtain v. Fountain, 
Seago em 481, 97 SW 656, 10 AnnCas 

Cal.—Gay v. Gay, 146 Cal. 237, 79 
PiH885. 

Ga.—Whitehead v. Whitehead, 143 
Ga. 285, 84 SH 580. 

1ll.—Jones v. Jones, 111 Ill. A, 396. 

N. J.—Walling v. Walling, 16 N. J. 


Eq. ye 
N. Y.—Schweig v. Schweig, 122 
App. Div. 786, 107 NYS 904; Heyman 


v. Heyman, 119 App. Div. 182, 104 
NYS) 22%: 
[a] In Louisiana, under Civ. Code 


art 148, the alimony allowed the wife 
should “be proportioned to the means 
of the husband;” that is to say, his 
revenues and earnings, or income 
from ail sources. Where such data 
are not proved on the trial of a rule 
for alimony, the proceeding is prop- 
erly dismissed. Meunier v. Thibo- 
deaux, 138 La: 393,70 .S 337. 

12. Ga—wWhitfield  v. Whitfield, 
127 Ga. 419, 56 SE 490; Rogers v. 
Rogers, 103 Ga. 768, 30 SH 659. 

Ind.—Stewart v. Stewart, 28 Ind. 
A, 378, 62 NE 1023. 

Ky.—Campbell v. Campbell, 50 SW 
849, 21 KyL 19. 

Mich.—Story v. Story, Walk. 421. 
ee J.—Cray v. Cray, 32 N. J. Ea. 

Tex.—Wright v. Wright, 3 Tex. 168. 

[a] A verified answer may be read 
as an affidavit on a motion for tem- 
porary alimony, although the denial 
therein of the charges contained in 
the bill does not necessarily preclude 
the allowance of the alimony. An- 
thony: v.. Anthony, 11 N. J. Eq. 70; 
Tyrrell. 1... yrnell, .CN. ede) (Ci )ies CAS 
266. But see Shearin v. Shearin, 58 
N. C. 233 (where under the statute 
the rule would not apply). 


aeNC Lilly v. Lilly, 1 WklyNC (Pa.) 
14. Ga.—Rogers v. Rogers, 103 
Ga. 763, 30 SE 659. 


Ill.—Hochreiter vy. Hochreiter, 138 
DUN Aprons 
Ind.—Stewart v. Stewart, 28 Ind. 
A. 378, 62 NE 1023. 
peek -Lochnane v. Lochnane, 78 Ky. 
89 Miss. 66, 


Miss.—Ross vy. Ross, 
42 S 382; McFarland y. McFarland, 


64 Miss. "449, 1S 508. 


{a] Yhat plaintiff has sufficient 
property to maintain her may be 
shown by oral testimony. Ross v. 


Ross, 89 Miss. 66, 42 S 382. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 664-665] 


vides.1> 


sorted to,'® not hearsay.17 Any 


missible which is material to the determination 
of the value of the husband’s estate,!8 or of the 
The husband should be 
permitted to produce any evidence which would 
tend to reduce the amount of alimony.?° 
dence of debts contracted by the wife for which the 
husband is not responsible *1 or of matters which 
occurred prior to the marriage 7? is incompetent. If 
the husband defaults in appearance or permits a 
bill to be taken as confessed the allegations con- 
tained in the complaint, so far as they relate to 


wife’s separate estate.1° 


alimony, may be taken as true;° 


band gives no evidence as to the value of his prop- 
erty or as to his ability to pay, the wife’s state- 
ments in respect thereto may be deemed to be true.?4 
If the order may be made without notice to the ad- 


15. Shearin v. Shearin, 58 N, C. 
233 (“the Court shall re-examine only 
the sufficiency of the petition’). 

16. Chandler v. Chandler, 145 Ga. 
32, 88 SE 561; Freeman v. Freeman, 
49 Ne Je Bat 2:02, .23° A113; Walsh -v. 
Walsh, 4 Misc. 448, 24 NYS 335 [app 
dism 139 N. Y. 624 mem, 35 NE 206 
mem]. 

{a] Evidence not relevant to the 
questions at issue is inadmissible. 
Chandler v. Chandler, 145 Ga. 32, 88 
SE 561. 

{b] Evidence improperly admit- 
ted; appeal.—lIf, after eliminating 
entirely the evidence claimed to have 
been improperly admitted, there still 
remains evidence sufficient to uphold 
the order for alimony, it will not be 
disturbed on appeal. Walsh v. 
Walsh, 4 Misc. 448, 24 NYS 335 eae 
dism 139 INEeYs 624 mem, 35 NE 206 
mem]. 

17. Freeman v. Freeman, 49 N. J. 
Eq. 102, 23 A 113 (the courts, in de- 
ciding whether an order for tempo- 
rary alimony and counsel fees shall 
be made or not, must, as in other 
cases, proceed only upon legal evi- 
dence and reject hearsay and other 
species of illegal evidence). 

18. Ind.—Hedrick v. Hedrick, 128 
Ind. 522, 26 NE 768. 

Mich.—Horning v. 
Mich. 587, 65 NW £565. 
pote H.—Janvrin v. Janvrin, 59 N.H. 

Oh.—Cox v. Cox, 20 Oh. St. 439. 

Va.—Cralle v. Cralle, 84 Va. 198, 6 
SE 12. 

{a] Accessions by inheritance of 
the husband may be shown. Cox v. 
Cox, 20 Oh. St. 439. 

{b] Lumbering contract of hus- 
band’s firm, which has several years 
to run and which is a source of great 
profit to the firm, may be shown. 
Horning v. Horning, 107 Mich. 587, 
65 NW 555. 

[ec] Pension money received by 
husband may be shown. Hedrick v. 
Hedrick, 128 Ind. 522, 26 NE 768. 

19. Morse v. Morse, 25 Ind. 156. 

20. Logan v. Logan, 90 Ind. 107; 
Forrest v. Forrest, 13 N. Y. Super. 
102, 3 AbbPr 144. 

21. Mathewson v. Mathewson, 81 
Vt. 173, 69 A 646, 18 LRANS 300. 

22. Gould v. Gould, 125 App. Div. 
375, 109 NYS 910. 

eSn erry] ov. s berryn 2 barbs Ch: 
(N. Y.). 285. 

24, )Painvva Pain; 80 uN. C5 3225 

25. Fowler v. Fowler, (Okl.) 161 


Horning, 107 


26. Reference in main suit see 
supra §§ 392-399. 

27. Ala.—Ex p. Edwards, 183 Ala. 
659, 62 S 775; Jeter v. Jeter, 36 Ala. 
391; Lovett v. Lovett, 11 Ala. 763. 

Colo.—Archuleta v. Archuleta, 52 
Colo. 601, 123 P 821 (recognizing 
rule), 

Fla.—Meeker v. Meeker, 76 S 197; 
Warren v. Warren, 66 Fla. 138, 63 S 
726; Arendall v. Arendall, 61 Fla. 
496, 54 S 957, AnnCas1913A 662; 


Of course only legal evidence may be re- 


'NCas 256; 
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evidence is ad- 
[§ 665] 


But evi- 


usually made.?® 


and if the hus- 


to counsel, the 


der of reference 


42 Fla. 362, 29 S 
Md.—Jamison vy. Jamison, 4 Md. 
Cha2co: 
Mich.—Story v. Story, Walk. 421. 
Nebr.—Brotherton v. Brotherton, 12 
Nebr. 72, 75, 10 NW 548. 544. 
N. J.—Boyce v. Boyce, 23 N. J. Ea. 


Banks v. Banks, 
318. 


"33 alate 240N. Jd. Bids 68815 7Amosi x, 


Amos, 4N. J. Eq. 171. 

N. Y.—Forrest v. Forrest, 25 N. Y. 
501; Hoffman v. Hoffman, 55 Barb. 
QG9) watt On INeoOr ce cAsuEN. rou) 
Shurman v. Shurman, 148 NYS 947; 
Ward v. Ward, 21 NYS 795, 29 Abb 
Herforth v. Herforth, 2 
AbbPrNS 483; Gerard v. Gerard, 2 
Barb. Ch. 73; Barrere v. Barrere, 4 
Johns, Ch. 188; Saunders v. Saun- 
ders, 2 Edw. 490; Smith v. Smith, 1 
Edw. 255. 

Ss. C—Jelineau v. Jelineau, 2 S. C. 
Eq. 45. 

Tenn.—Shy v. Shy, 7 Heisk. 125; 
Carden v. Carden, (Ch.) 37 SW 1022. 

{a] A decree of divorce may re- 
serve to the wife, who is the com- 
plainant, the right to go before a 
master and get his report as to a 
proper allowance to her for alimony. 
Cooledge v. Cooledge, i Barb. Ch. 
GNA YL WT 

{[b] Determination of issue of 
marriage.—Where the question of 
alimony during the pendency of the 
suit is referred, the referee should 
go into the question whether plaintiff 
and defendant were ever married, es- 
pecially where that question is the 
only important one in the suit. The 
referee cannot decide the question of 
marriage definitely upon such a ref- 
erence, for his decision, if adverse, 
would preclude plaintiff from the 
trial of that question before the court 
and jury, by denying her the means 
to prosecute the action. Herforth v. 
Herforth, 2 AbbPr (N. Y.) 483. See 
Ex p. Edwards, 183 Ala. 659, 62 S 775 
(where the equity of a wife’s ap- 
plication for allowance depended up- 
on the disputed validity of the mar- 
riage between the parties, such ques- 
tion should have been determined 
by the court, although the inquiry 
as to the amount of the allowance 
was properly referred to the register; 
but where the evidence as to the va- 
lidity of the marriage was reported by 
the register, and on exceptions the 
fact was adjudged, there was noth- 
ing of which defendant therein could 
complain). 

[c] Determination of existence of 
facts set forth in bill—The Illinois 
practice does not require that a ref- 
erence shall be made to determine 
whether the facts set forth in the 
bill exist so as to justify an allow- 
ance of temporary alimony and solici- 
oe fees. Low v. Low, 133 Ill. A. 
613. 

{d] A refusal by the husband to 
consent to a reference does not au- 
thorize the court to award alimony 
or counsel fees as punishment for 
such refusal. Patterson v. Patter- 


means and ability of defendant.*4 
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verse party, it may be made without bearing evi- 
dence in his behalf.?> 

K. Reference.?° 
that the court may make a reference to determine 
what should be allowed for alimony or counsel 
fees and expenses, and the husband’s ability to 
pay ;27 but it has been held that this cannot be done 
in the absence of a sufficient showing to authorize 
the court to make the allowance;?* and if all of 
the evidence is before the court a ” reference is not 


It is generally held 


The circumstances may be such 


as to require the consent of persons made new par- 

ties to the suit.°° 
Report of referee. 

to report the amount of alimony and an advance 


On a reference to a master 


master’s report should show the 
Where an or- 
directed the master to inquire and 


son, 4 App. Div. 146, 38 NYS 637. 

fe] Form of order for reference. 
—It has been said that in drawing an 
order for a reference to a master the 
solicitor for the wife should make it 
a part of the order that upon the 
coming in and confirmation of the 
master’s report the husband pay to 
her the amount of ad interim ali- 
mony awarded, and the allowance for 
the prosecution or defense of the 
suit, at the times and in the manner 
specified by the master in his report, 
so that after the report has been 
confirmed, by the usual order nisi 
in the master’s office, the husband 
will be bound to pay such allowance 
without the expense and delay of a 
further order directing him to pay 
the amount allowed by the master. 
Gerard v. Gerard, 2 Barb. Ch. (N. Y.) 


3. 

{f] The effect of an appeal may 
be to suspend further proceedings in- 
cluding the reference of the question 
of alimony and to invalidate a de- 
cree thereon pending appeal. Archu- 
ita’ v. Archuleta, 52 Colo. 601, 123 P 

{g] Reference to examine hus- 
band before trial to disclose his 
financial condition for the purpose 
of determining the amount of per- 
manent alimony is not justified be- 
cause that question is not in issue 
until plaintiff establishes her right 
to a judgment. Van Valkenburgh v. 
Van AEE 149 App. Div. 482, 
133 NYS 94 

28. Seen v. Banks, 42 Fla. 362, 
29 S 318. 

[a] The marriage relation should 
be shown by proof or admission be- 
fore a reference is made for the pur- 
pose of taking testimony as to tem- 
porary alimony, suit money, and 
counsel fees. Wood v. Wood, 56 Fla. 
882, 47 S 560. 

29. Snover v. Snover, 10 N. J. Eq. 
261; Bray v. Bray, 
Miller v. Miller, é . 
Parker v. Parker, 140 App. Div. 899, 
125 NYS "161; Barrere Y- Barrere, 4 
Johns. Ch. (N. YS) PAS Sy 

[a] Where plaintiff on appeal ad- 
mits his ability to pay any sum fixed 
by the court upon the application, 
the order for reference will be re- 
versed. Parker v. Parker, 140 App. 
Div. 899, 125 NYS 161. 

30. Archuleta v. Archuleta, 52 
Colo. 601, 123 P 821 (where plaintiff 
by a supplemental complaint brought 
in new defendants to whom she al- 
leged original defendant had fraudu- 
lently transferred property to defeat 
her collection of alimony, the court 
improperly appointed a referee to try 
and determine the issues of law and 
fact of its own motion, without the 
consent of defendants filed with the 
clerk or entered upon the minutes). 

31. Worden v. Worden, 3 Edw. 
CNGYS tose 

[a] A defendant cannot except to 
the confirmation of the report of a 
referee where his counsel had notice 
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report what sum, if any, was necessary to be paid 
by the husband for the support of his wife pending 
the litigation, it was held that the report was not 
subject to exception for failing to give the reasons 
for allowing the sum fixed upon.*? 

[§ 666] L. Decree or Order of Allowance—l. 
In General. The decree or order for alimony or 
counsel fees and expenses, except where otherwise 
regulated by statute or rule of court,** should con- 
form to the requirements of the local practice.** 

[§ 667] 2. Parties. It has been held that even 
if the husband is under guardianship a personal 
order or decree against the guardian is im- 
proper.*> 

[§ 668] 3. Form and Contents *°—(1) For Tem- 
porary Alimony. The decree or order should clearly 
state the amount, the time and place of payment, 
and the person to whom payment is to be made,°? 
and with sufficient clearness as to be understood by 
a layman,?® thus making it a basis for subsequent 
contempt proceedings.*® But it has been held that 
an order for temporary alimony need not specify 
the time of its duration,*® as by necessary impli- 
cation it ceases to have any operation after the 
entry of judgment;*! yet if it does specify the 
time of its duration it must be within the period 
of the pendency of the suit.4? The decree or or- 
der must provide for payment to the wife her- 
self.42 It is also sometimes necessary and at least 


of the time and place of reference 
and failed to appear. Jordon v. Jor- 


don, 175 Ala. 340, 57 S 436. 47. 


DIVORCE 


% elenenason. 2 Ind. A. 452, 28 NE 
0 


Cal.—Sharon vy. 


[§§ 665-670 


good practice to incorporate in the decree or order 
a statement of the findings of fact on which it is 
based,** as the facts on which a decree of temporary 
alimony is based must appear in the record.*® 

[§ 669] (2) For Counsel Fees and Expenses.*® 
The general rule is that the decree or order should 
direct the payment of the money to the wife and 
not to her attorney;47 but it has been held that, 
while an order awarding the fees to counsel is ir- 
regular,*® an order awarding counsel fees to the 
wife’s attorney by name,*® or ‘‘to the plaintiff or 
to her counsel’’ is not sufficiently irregular to 
justify a reversal;°° and it has also been held that 
the court may in its discretion direct payment to 
be made to the wife’s attorney for her, or it may 
order the payment to her for the use of her attorney 
by name.®?. The order may direct the payment of 
a specified sum for counsel fees and expenses gen- 
erally, or may require the payment of a certain 
sum for a specific purpose.°? An order directing 
payment in installments is not improper,°* the pre- 
sumption being that it was made for the husband’s 
benefit and at his request.55 In: a proper case the 
order may contain conditions.>® 

[§ 670] (3) For Permanent Alimony.®’ A de- 
eree for permanent alimony must conform to the 
requirements of the practice in the particular juris- 
diction;>* it may be ineluded in the decree of 
divoree;®® or it may be a separate subsequent 
wife’s attorney, “as counsel fees of” 


the wife, while not happily worded, 


Sharon, 75] would be treated as a judgment in 


32. Lawrence v. Lawrence, 3 Paige 
(N. Y.) 267. 

33. See statutory provisions; 
rules of courts. 


and 


34. See Equity [16 Cyc 471]; 
Judgments [23 Cyc 623]; Orders [29 
Cye 1511]; and infra § 667 et seq. 


Nature of decree see infra § 674. 

35. Kavanaugh v. Kavanaugh, 146 
Mass. 40, 14 NE 941; Sturgis v. Stur- 
gis, 51 Or. 10, 93 P 696, 131 AmSR 
724, 15 LRANS 1034. 

36. [a] Forms of order.—Cowan 
VanCowan, 19 Colo: sib. 35 Po 54%; 
Crouch v. Crouch, 140 Ga. 76, 78 SE 
408; Bennett v. Bennett, 16 Okl. 164, 


83 PB 55. 
87. Adams v. Adams, 179 App. 
order, so- 


Div. 152, 166 NYS 167. 

[a] The “long form” 
called, is the better practice. Adams 
bs Sole 179 App. Div. 152, 166 NYS 
167. 


38. Adams v. Adams, 179 App. 
Div. 152, 166 NYS 167. 
39. Adams v. Adams, 179 App. 


Div. 152, 166 NYS 167. 

Contempt see infra § 691 et seq. 

40. Langan v. Langan, 91 Cal. 654, 
27 P 1092. 

41. Langan v. Langan, 91 Cal. 654, 
27 P 1092. 

; Termination of allowance see supra 

632. 

42. Heilbron v. Heilbron, 158 Pa. 
297, 27 A 967, 38 AmSR 845 (it was 
held error to decree alimony “until 
the further order of the court’’). 

43, laynchi-v. Lynch; 99 e111. “A. 
454: Holmes v. Hamburger, 67 Ill. A. 
121. 

fa] Parties supplying wife with 
food, ‘clothes, and lodging during the 
pendency of the suit cannot come to 
the court and obtain an order for 
compensation. Holmes vy. Hambur- 
ger, 67 Ill. A. 121. 

44. Adair v. Adair, 54 Ill. A. 502; 
Easley v. Easley, 173 N. C. 530, 92 
SE 353; Barker v. Barker, 136 N. C. 
316, 48 SE 733; Moody v. Moody, 118 
N. C. 926, 23 SE 933; Zimmerman v. 
Zimmerman, 113 N. C. 432, 18 SE 334; 
Griffith v. Griffith, 89 N. C. 113. 

45. Adair v. Adair, 54 Ill. A. 502. 

46. [a] Form of order.—Traylor 


GCalsely 16. PisAb. 
Ill—Anderson v. Steger, 
112, 50 NE 665; 


RS LL 
Prise v. Prise, 197 
Ill. A. 609; Low v. Low, 133 Ill. A. 
613; Leafgreen v. lLeafgreen, 127 
Tll. A. 184; Kowalski v. Kowalski, 127 
Ill, A. 154; Anderson y. Anderson, 124 


-| Tl. A. 613; Werres v. Werres, 102 Ill. 


A. 360; Miles v. Miles, 102 Mill. 
AY 91/303 byneh ve" Liyneh, 799) EMEKA: 
454; Calliess Voi Villy 


Callies v. 
AS S05: 

Miss.—Parker v. Parker, 71 Miss. 
164, 14 S 459. 

N. Y.—Kamman v. Kamman, 167 
App. Div. 423, 152 NYS 579; Kellogg 

Stoddard, 89 App. Div: 137, 84 NYS 
{ots [rev 40 Misc. 92, 81 NYS 271]; 
Cohn v. Howe, 156 NYS 448. 

N. D.—Bailey v. Bailey, 22 N. D. 
553, 134 NW 747, 749 [cit Cyc]. 

See also supra § 548. 

Exception where attorney entitled 
to allowance see supra § 548. 

48. Storke v. Storke, 99 Cal. 621, 
34 P 339; Sharon v. Sharon, 75 Cal. 1, 
16 P 345; Peo. v. Second Judicial 
Dist) Cts 21 (Colos 251,45 40-.P 4605 
Pike v. Pike, 123 Tll. A. 553; .and 
cases supra note 47. 

49. Peo. v. Second Judicial Dist. 
Ct., 21 Colo. 251, 40 P 460; Chambers 
eee Phe 75 Nebr. 850, 106 NW 

50. Kowalsky v. Kowalsky, 145 
Cal. 394, 78 P 877; Leafgreen v. Leaf- 
green, 127 Ill. A. 184. 

[a] Reason for rule.—‘“The addi- 
tion of the words ‘or to her counsel’ 
does not change the character of the 
order as an allowance to the plaintiff, 
and was probably intended only to 
indicate that her counsel should have 
authority to receive the money. 
Counsel would have the authority al- 
though the order was silent in regard 
to the matter, and hence the addition 
was unnecessary, but we cannot see 
how its insertion could in the least 
injure the appellant.’ Kowalsky v. 
Kowalsky, 145 Cal. 394, 78 P 877. 

51. Blakely v. Blakely, 117 Minn. 
482, 186 NW 3. See also Robinson v. 
Robinson, 79 Cal. 511, 21 P 1095 (a 


judgment which directed the husband 


to pay one hundred dollars to the 


favor of the wife); Pike v. Pike, 123 
TI Ares 53; 0557) (where it appeared 
that a petition for counsel fees was 
filed, presented, and prosecuted by 
the wife in her name, it was held 
that the order granting counsel fees 


‘was not erroneous for directing the 


payment of the money to the solici- 
tor, it appearing that the allowance 
was made upon the petition, and in 
pursuance of the prayer therein; and 
the court said: “In effect the order 
before us makes an allowance to the 
wife’). 

52) “Bergevv. Berge 1i9) Tike A422 
[mod 223 Ill. 209, 79 NE 18]. 

53. Schloemer v. Schloemer, 49 


N. Y. 82. 

xOuR Peo. v. Mehan, 198. Ill, A. 

300 Peo. v. Mehan, 198 Ill. A. 
56. Hock v. Hock, 149 NYS 1027 


(an order requiring the husband to 
pay for a transcript of the minutes 
required by the justice on the wife’s 
motion to set aside a verdict and 
grant a new trial should provide that, 
if the wife is successful, the amount 
shall be allowed as a credit on the 
costs, and, if not, it shall be taxed 
against the corespondent, who ap- 
peared under Code Civ. Proc. § 


1750). 

57. [a] Forms of decrees.—Rob- 
inson vy. Robinson, 79 Cal. 511, 21 P 
1095; Storey v. Storey, 125 Ill. 608, 18 
NE 329, 8 AmSR 417, 1 LRA’ 320; 
Dawson vy. Pawson, 110 Ill. 279; John- 
ston v. Johnston, 54 Kan, 726, 39 P 
725; Miller v. Miller, 6 Johns, Ch. 
(N. Y.) 91; Tolerton v. Williard, 30 
Oh. St. 579 

58. See statutory provisions; rules 
of courts; and cases infra this sec- 
tion. 

59. Ind.—Boggs v. Boggs, 45 Ind. 
A. 397, 90 NE 1040. 

Ky Pearson v. Pearson, 166 Ky. 
91, 178 SW 1164. 

Md.—Emerson v. Emerson, 120 Md. 
584, 87 A 1038. 

Roe oe v. Mangels, 6 Mo. A. 

N. Y.—Shaw v. pipe isi 154 App. Div. 
324, 1388 NYS 999 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-§§ 670-671] 


alg | 


decree.®° It must be definite in amount,*! and in the 
description of the property allowed.®?. It has been 
said that, in the absence of reason to the contrary, 
the decree should make the alimony payable in the 
form of an annuity;°? but of course under proper 
circumstances it may be made payable in other in- 
stallments,°* or in gross,® although it has been 
held that a decree for alimony to be paid by in- 
stallments and directing a sale of real estate on 
default is improper,®* since the court cannot ad- 
judicate for default in advance.®? The decree should 
state when the alimony is payable,®* and so ad- 
just the time of payment or payments as to avoid if 
possible a sacrifice of the husband’s property. It 
should also state when the allowance will termi- 
nate,*° and may include provisions reserving the 
right to modify its terms;7! but if it omits to do 
so, the error may be corrected on appeal.’? 
Imposition of conditions. A decree for perma- 


nent alimony may properly impose reasonable con- ° 


ditions and penalties upon one or the other of the 
parties.7* Thus the decree may specify that if an 
installment is not paid within a certain time the wife 


Wis.—Campbell v. Campbell, 37 64. 
Wis. 206. 98 NW 630, 99 NW 707; Sampson v. 
[a] A decree that defendant “he 


ordered to pay” plaintiff a specified 
sum is a judgment for the amount 
stated, and not a mere recital that 


LRA 349, 
65. 
[a] 


DIVORCE .« 


Goldie v. Goldie, 123 Iowa 175, 


Sampson, .16 R. I. 456, 16 A 711, 3 
See also supra § 607. 

See supra § 608.. 

Alternative decree.—The de- 
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may elect to receive a certain sum in gross,’* or 
that if surety is given within a certain time for the 
payment of the sum awarded it may be paid in 
installments, otherwise execution shall issue for the 
whole amount.7® Under some statutes ’®.a decree 
for a divorcee a vineulo may provide that alimony 
shall be in lieu of dower.7? So it seems that, in 
a proper case, alimony may be ordered to be placed 
in the hands of a trustee,® but there must be a 
showing of necessity therefor.’® 

Arrears of alimony. It has been held that a de- 
eree of divorce should not direct payment by the 
husband of arrears of alimony previously ordered, 
as they should be enforced by the wife in the ordi- 
nary way.®° 

[§ 671] 4. Confirmation and Recording. An or- 
der of confirmation, in a proceeding to subject prop- | 
erty to the satisfaction of the judgment, does not 
validate or strengthen a void judgment for ali- 
mony.®+ 

The recording of a judgment for alimony obtained 
by a wife against her husband in an action for sepa- 
ration from bed and board or for divorce creates 

Ind.—Rourke v. Rourke, 8 Ind. 427. 

Towa.—Doolittle v. Doolittle, 166 
Iowa 625; 147 NW 893. 


Kan.—Blankenship v. Blankenship, 
19 Kan. 159. 


judgment be thereafter entered. 
Smith v. Smith, 247 Fed. 461, 159 
CCA 515. 

{b] In interlocutory judgment.— 
It has been said to be “better prac- 
tice that.an interlocutory judgment 
should contain a provision for ali- 
mony, and all the questions between 
the parties shall be then determined 
so that the final judgment can sim- 
ply make the interlocutory judgment 
final.” Byrnes y. Byrnes, 126 App. 
Div. 619, 111 NYS 72. 

60. Mangels v. Mangels, 6 Mo. A. 
Ever Campbell v.~Campbell, 37 Wis. 

0 


[a] In England (1) however, the 
order for permanent alimony under 
20°-& 21) Vict. -€ 85 -§ 32, “must: be 
embodied in the decree dissolving the 
marriage, if such a decree has been 
pronounced and registered, Sidney v. 
Sidney... GE: R.-1 PR. “& DD. -78; Vicars, 
Vv. Vicars; 29°10. (J... P. &* MM. 20. -(2) 
But the order securing permanent 
alimony to the wife need not form 
part of the decree nisi. Charles v. 
@harles; LR ie Pi &* D260. 

61. Heizer v. Heizer, 204 Ill. A. 
200; Myers v. Myers, 91 Mo. A. 151. 

{a] Thus a decree directing pay- 
ment of one half of the husband’s 
weekly earnings after deducting car 
fare, labor union dues, life insurance, 
and other expenses necessarily con- 
nected with his employment, was too 
indefinite to be enforceable. Heizer 
v. Heizer, 204 Tll. A. 200. 

[b] Allowance to wife and child. 
—(1) The amount allowed to the 
wife for her support and that al- 
lowed her for the support of the 
children should be specified separate- 
ly. Johnson v. Johnson, 86 Ill. A. 
152; Myers v. Myers, 91 Mo. A. 151. 
(2) But the faslure to do so is not re- 
versible error. Johnson y. Johnson, 
S6LTIU Ast 52: 

62. Klekamp v. Klekamp, 275 Il. 
98, 118 NE 852, AnnCas1918A 663; 
Young v. Young, (Tex. Civ. A.) 23 
SW 83. 

fa] 
to one of the parties must sufficiently 
describe it. Young v. Young, (Tex. 
Civ. A.) 23 SW 83. 

63. Wilson v. Wilson, 102 Ill. 297; 
Keating v. Keating, 48 Ill. 241. 

[a] The reason assigned for this 
is that it may be modified as the 
changes in the condition of the par- 


ties may indicate to be proper and | 


reasonable. 102 


Wilson v. Wilson, 
Til, 297 


cree may be for alimony in install- 
ments, with an option given the wife 
to receive a certain sum in gross if 
an installment is not paid at a cer- 
tain time. Goldie v. Goldie, 123 Iowa 
175, 98 NW 630, 99 NW 707. 

66. Perkins v. Perkins, 16 Mich. 


162 

AN Perkins v. Perkins, 16 Mich. 
162. 

68. Sampson v. Sampson, 16 R. I. 


456, 16 A 711, 8 LRA 349. 

[a] Decree against soldier.—A de- 
cree awarding forty dollars a month 
alimony against a soldier receiving 
thirty-six dollars. a month should 
omit any direction by whom or when 
it should be paid, and provide that 
an allowance under the War Risk 
Insurance Act of Oct. 6, 1917, plus 
allotment of his pay to amount of 
forty dollars, should satisfy the de- 
eree for his enlistment term. But 


The decree which sets off land | 


the decree may further provide that 
beginning one month after the ex- 
piration of defendant’s enlistment, 
the payments shall be made by him 
on a day specified. Merriman vy. Mer- 
riman, 103 Misc. 445, 171 NYS 252. 

69. Farley v. Farley, 30 Iowa 353; 
Smith v. Smith, 60 Nebr. 273, 83 NW 
7 


2. 

70, Lally v. Lally, 152 Wis. 56, 
138 NW 651. 

71. Ala.—Johnson y. Johnson, 195 
Ala. 641, 71 S 415. 

Ky.—Pearce v. Pearce, 16 SW 271, 
13 KyL 67. 

N. J.—Beck v. Beck, 48 N. J. Eq. 
668, 14 A 812, 

N. Y.—Stahl v. Stahl, 12 NYS 854 
{dist Kamp v. Kamp, 59 N. Y. 212]. 

W. Va.—Sperry v. Sperry, 8:0 
W. Va. 142,,92 SE 574; Henrie v. 
Henrie, 71 W. Va. 131,-76 SH 837. 

[a] In New York (1) in actions 
for absolute divorce, questions of 
alimony may be reserved, or judg- 
ment may provide for later applica- 
‘tion to modify or change terms under 
statutory previsions applicable to 
such actions. Pollitzer v. Pollitzer, 
165 NYS 953. (2) But in actions for 
separation the code provides the kind 
of judgment that may be entered, and 
gives no authority to the court to 
reserve any question, or to modify 
er change the judgment entered, ex- 
cept to revoke it, as authorized by § 
1767. Pollitzer y. Pollitzer. supra. 

72. Sperry v. Sperry, 80 W. Va. 


142. 92 SE 574. 
73. T1l—Mostoller v. Liver, 201 
Tl A. 52. 


va ee eta eS v. Nathan, 165 NW 
oo. 


N. J.—Armstrong v. Armstrong, 
(Ch.) 3 A 407. 

Okl.—Stanfield v. Stanfield, (Okl1.) 
168 P 912. 

W. Va.—Sperry v. Sperry, 80 
W. Va. 142, 92 SE 574. 

See also supra-§ 609. 

fa] Rule applied to: (1) A pro- 


vision that the allowance shall ter- 
minate on the remarriage of the 
wife. Sperry v. Sperry, 80 W. Va. 
142, 92 SE 574. (2) A provision that 
if the wife should pay any judgment 
that might be rendered in a con- 
spiracy. action against her and her 
husband she could recover’ the 
amount from the husband. Doolittle 
v. Doolittle, 166 Iowa 625, 147 NW 
893. (3) A provision that if the sum 
allowed is not paid at the time 
specified it shall draw interest at a 
specified rate until paid. Blanken- 
ship v. Blankenship, 19 Kan. 159; 
Stanfield v. Stanfield, (Okl.) 168 P 912 
(installments of alimony). 

74. Goldie vy. Goldie, 123 Iowa 175, 
98 NW 630, 99 NW 707. 

75. Rourke v. Rourke, 8 Ind. 427; 
Hart! ve Hart, <1 OnS& CP. 94 sor: 
NP 56. See also Goldie v. Goldie, 
123 Iowa 175, 98 NW 630, 99 NW 707 
supra text and note 74. 

76. See statutory provisions; and 
infra § 675. 

77. Mostoller v. Liver, 201 Ill. A. 
52; Sperry v. Sperry, 80 W. Va. 142, 
92 SE 574. 

{a] Presumption arising from cir- 
cumstances.—‘‘Where after a divorce 
in favor of a wife, by consent of both 
parties an annual allowance was de- 
creed and secured by a lien on ceér- 
tain real estate-of the husband and 
also by his bond and deed of trust 
upon the same real estate, it would 
be presumed that the allowance was 
in lieu of dower and held that she 
was not entitled to dower.’ Mostol- 
ler v. Liver, 201 Ill. A. 52, 56. 

78. Nathan v. Nathan, (Nebr.) 165 
NW 955. 

79. Nathan v. Nathan, (Nebr.) 165 
NW 955. ’ 


80. Hoffman v. Hoffman, 55 Barb. 
2690" fatiee4s 6 eeINie VY, oO seen seta 
299]. But see Burrows v. Purple, 107 


Mass. 428 (“Under our practice, there 
is no valid objection to awarding up- 
on the final decree a gross sum in 
full of all arrears of alimony pend- 
ing the suit’’). 

81. Johnson vy. 


albey 
Iowa 255, 99 NW 10 


Matthews, 
64 
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a judicial mortgage in some jurisdictions.®? 
A decree of divorce 
may be amended,®** so as to include ** or to cor- 
rect °° an allowance for alimony to the .wife. 
where a divorce bill does not ask alimony, and the 
decree does not award it, a motion to amend the 
decree by adding a reference to a commissioner to 
take testimony as to alimony will be denied.*® 

[§ 673] 6. Interest. The decree may expressly 
provide for interest,87 and even without such pro- 
vision, after maturity, interest runs upon the ali- 
mony due;®® but unless expressly provided for, 
installments of alimony, when paid at the times fixed 
in the order of court, do not bear interest.®® 
fact that a husband has paid interest for a period 
of years will not estop him from refusing to pay it 


[§ 672] 5. Amendments. 


thereafter.?° 


[§ 674] 7. Nature, Operation, and Effect—a. In 
An order for the payment of alimony 
pendente lite, although merely an incident in the 
divorce suit, is in effect a final order,®1 and can- 


General. 


not be attacked collaterally.®” 


82. Baker v. Jewell, 114 La. 726, 
38 S 532. 

83. See Equity [16 Cyc 501]; 
Judgments [23 Cyc 859]. » 

84 Scales v. Scales, 65 Mo, A: 
292; Lester v. Lester, 102 Misc. 630, 
169 NYS 267. 

S5.. Mom va Hott. tes Minn. 86, 159 
NW 999; Short v. Short, 62 Or. 118, 
123 P 388. 

[a] Beason for rule.—The court 


undoubtedly has inherent power to 
amend its final judgment to conform 
to the interlocutory judgment and to 
make both or either conform to the 
findings or decision, and to supply 
any inadvertent omission. Lester v. 
Lester, 102 Misc. 630, 169 NYS 267. 

[b] Rewording of decree.—A cor- 
rection of a decree of divorce, so as 
more accurately to express the de- 
cision of the court in respect to the 
alimony awarded, may be made at 
any time, where neither party to the 
suit nor any third party has, between 
the entry of the decree and its cor- 
rection, changed positions, so as to 
be prejudiced by the corrections. 
ae v. Hoff, 133 Minn. 86, 157 NW 

{e] Mistake in journal entry.— 
Where the original journal entry of 
a judgment decreeing alimony was 
submitted in the presence of counsel 
for both sides, and the terms settled 
and signed by the court, it should not 
modify judgment on the ground that 
the order did not express proper in- 
tent at the time. Hatfield v. Hatfield, 
(Okl.) 158 P 942. 


86. Jordan v. Jordan, 53 Mich. 550, 
19 NW 180. 
87. Abey v. Abey, 32 Iowa 575; 


Blankenship v. Blankenship, 19 Kan. 
159; Stanfield v. Stanfield, (Okl.) 168 
P 912. 

[a] In Kansas it has been held to 
be not an abuse of discretion for the 
court to allow to the wife a specified 
sum in money, and to provide in the 
decree, as a penalty, that if the sum 
is not paid at once it shall draw in- 
terest at the rate of twelve per cent 
until paid. Blankenship v. Blanken- 
ship, 19 Kan. 159. 

88. Huellmantel, v. Huellmantel, 
a4 Cals 583.50 PB 582's Marnding av. 
Harding, 180 Ill. 592, 54 NE 604 [aff 
74 Ill. A. 621]; Williams v. Williams, 
36 Wis. 362. 

fa] Amount of interest.—(1) In 
Illinois the legal rate of interest 
upon judgments and decrees is six 
per cent, and the installments in a 
decree for alimony, if not paid when 
due, must not bear interest beyond 
this rate. Becker v. Becker, 79 IIL 
532. (2) In Wisconsin plaintiff will 
be 


entitled to interest at seven per! 
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hearing.°* 
But 


sauily.°? 
for damages.t 


The Construction. 


cent on the amount allowed from the 
day the judgment is entered. Wil- 
liams v. Williams, 36 Wis. 362. 

89. Winemiller v. Winemiller, 114 
Ind, 540, 17 NE 123. 


90. Moore v. Moore, 64 Pa. Super. 
192. 
91. Lynham v. Hufty, 44 App. 


(D. C.) 589; Libbe v. Libbe, 166 Mo. 


A, 240, 148 SW 460. 
92. Phillips v. Phillips, 146 Ga. 61, 
90 SE 379; Libbe v. Libbe, 166 Mo. 


A. 240, 148 SW 460. 

{a] Although it is revocable and 
may be rescinded by the court, and 
although it may wholly fall by a 
final decision on the merits of the 
cause adverse to the petitioner, yet 
so long as it remains in effect and to 
the extent to which it has been en- 
forced by payment or execution, it is 
an absolute finality. Lynham v. Huf- 


ty,'-44 App..(D) CGC.) 589.- “See, also 
supra § 439 et seq. 
93. Phillips v. Phillips, 146 Ga. 


61, 90 SE 379. 

{a] After final verdict in divorce 
case.—‘‘Where a hearing is had upon 
proper pleadings and after due no- 
tice, and the court reserves his deci- 
sion, and afterwards renders judg- 
ment in accordance with the reserva- 
tion the judgment relates back to the 
time of the hearing, and is not to be 
considered as one rendered upon a 
hearing occurring on the date that 
the judgment is actually filed. 
Whether such judgment be errone- 
ous, because the final verdict in the 
divorce case intervened before it was 
reduced to writing and filed, is a 
matter for direct exception; the judg- 
ment cannot be collaterally attacked 
for this cause.” Phillips v. Phillips, 
146 Ga. 61, 62, 90 SE 379. 

94. De Rousse v. Williams, 181 
Iowa 379, 164 NW 896. 

95. See infra § €25 et seq 

96. Bly v. Smith, 94 Oh. ‘St. 110, 
113 NE} 659; Gum v. Gum, 122 Va. 
32, 94 SE 177: Hilleware v. Hille- 
ware, (Wash.) 176 P 330. See also 


supra § 439 et seq: infra §§ 826, 844. 
97. Bassett v. Waters, (Kan.) 176 
P 663. 
98. Ill—Wallace vy. Wallace, 204 
I eAveaco« 
Mich.— Mesler v. Jackson Cir. 
Judge, 188 Mich. 195, 154 NW 63. 
Md.—McSherry v. McSherry, 113 
Md. 395, 77 A 653, 140 AmR 428. 
Mo.—Ellison v. Martin, 53 Mo. 575. 
Mont.—Thrift v. Thrift, 54 Mont. 
463, 171 P 272; 
Nebr.—Dillon y. Starin, 44 Nebr. 
881, 63 NW 12 
N. Y.—Farquhar v. Farquhar, 172 
App. Div..242, 158 NYS 194. 


Pa.—Grimm v. Grimm, 24 Pa. Dist. 


“| of money. 


[§§ 671-674 


verdict in the main ease, upon reservation of de- 
termination, the order relates back to the time of 
A final decree awarding alimony is a 
judgment for all purposes,®* having the protection 
of the full faith and eredit clause of the consti- 
tution,®® and cannot be collaterally attacked.%® 
fact that a lump sum judgment awarded the di- 
voreced wife is payable in installments does not take 
from it the character of finality.°7 
alimony is a personal decree for the payment of 
money,?® and not an interest in property neces- 
Nor is it in the nature of a penalty or 


The 


A decree for 


The provisions of a deeree should 


be so construed as to give it the intended effect.? 
Thus if it requires payment within a certain num- 
ber of days it will be construed to mean that pay- 
ment should be made within a certain number of 
days after its service;* and if it provides for pay- 
-ment of a certain amount each month or semi- 
monthly, it will be deemed to import an allowance 
If made after final | of a correspondingly increased amount yearly or 


90, 42 Pa. Co. 685. 

ta] Decree of divorce distin- 
guished.—“‘There is a marked dis- 
tinction between a decree of divorce 
and a decree for alimony. That both 
orders be contained in the same in- 
strument is of no moment. The lat- 
ter is strictly a decree in personam, 
requiring personal service to support 
it, and it does not follow the grant- 
ing of the former. It is no neces- 
sary part of the decree of divorce, 
and it rests upon an entirely differ- 
ent foundation from that upon which 
the former rests. It is a separate 
order, and is severable from the de- 
cree of divorce.” Grimm v. Grimm, 
24 Pa. Dist. 90, 93, 42 Pa. Co. 685, 

99. Mesler v. Jackson Cir. Judge, 
188 Mich. 195, 154 NW 68. 


ily Lynham v. Hufty, 44 App. 
GBC) eb S89) 
2. Cal.—Ex p. Spencer, 83 Cal. 


460, 238 P 395, 17 AmSR 266. 

I1l.—Welty Vy. Wreelty, 9 dy lla 335, 
63 NE 161, 88 AmSR 208 [aff 96 111. 
(Ace Aa 

Ky.—Kalfus v. Davie, 164 Ky. 390, 
175 SW 652; Sebastian v. Rose, 135 
Ky.-197, 122 Sw. 120. 

Mich.—Emmons v. Emmons, 199 
Mich. 626, 165 NW 7538, LRA1918B 866. 


Minn.—Warren v. Warren, 114 
Minn. 389, 131 NW 379. - 
aN) 154 App. 


Div. 324, 138 NYS 999. 

Okl.—Adams Vv. Adams, 30 Okl. 327, 
120 P 566. 

[a] A decree giving the wife 
“use, benefit, and possession of land,” 
until further order of court, does not 
vest the wife with fee, and on her 
death, although no further order was 
ever made, the husband, and not her 
children, are entitled to the land. 
Emmons v. Emmons, 199 Mich. 626, 
165 NW 753, LRA1918B 866. 

{b] “In lieu of and in full for ali- 
mony.’—A decree in an action for 
divorce that defendant shall pay to 


‘complainant a sum of money each 


month until a certain sum is paid, 
which shall be in “lieu of and in full 
for alimony,” is a decree for the pay- 
ment of such money for alimony, and 
not a mere decree for the payment 
Welty v. Welty, 195. II1. 
335, 68 NE 161, 88 AmSR 208 [aff 96 
Tlk A. 141]. 

{e] “Filed away.”—A recital in a 
divorce decree that a part of the 
judgment for alimony was paid by 
defendant, and, that the case was 
“filed away” was, in effect, keeping 
control of the case to be redocketed 
upon notice; the parties not having 
been dismissed. Sebastian v. Rose, 
135 Ky. 197, 122 SW 120. 

8. Davis v. Davis, 39 Mich. 221, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


—_ eens % 
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monthly, as the case may be.t An award of spe- 
cific real property carries with it the crops growing 
thereon at the time the decree is rendered.® It has 
been held that a decree which simply gives a lump 
sum for alimony cannot be interpreted to mean that 
the allowance was intended not only for past but for 
future support,® although there is authority to the 
contrary.’ A decree awarding a given sum in gross 
as alimony for the support of a wife and daughter 
pending the divorce suit does not award half of 
the amount in severalty to each.8 

Conclusiveness of adjudication. A decree allow- 
ing alimony is conclusive against all parties,? as 
to all matters in issue that were presented and ad- 
judieated or that might have been presented and 
adjudicated,’ unless an appeal is taken therefrom,‘ 
or an application is made for its revision or modifi- 
eation.'2 Whether the right to alimony may be liti- 
gated in the suit for divorce or in a subsequent suit, 
the rule that what is once adjudicated cannot be 
tried again is applicable.t* But a provisional al- 
lowance for the support of the deserting wife dur- 
ing the pendency of the action does not determine 
the question of desertion;'* and ex parte orders for 
alimony are*binding on the opposite party only so 
far as they may furnish one of the items of proof 
to justify a third person in demanding from the 
husband payment for the necessary supplies fur- 
nished the wife during the pendency of the suit. 

4. Merrick v. Merrick, 5 Mo. A. 
123; Mooney v. Mooney, 10 Misc. 386, 


SNS gale). 
5. Herron v. Herron, 47 Oh. St. 


A.) 87 SW 747; 
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Tex.—Hardin v. 
616; Connellee vy. Werenskiold, 
Boyd v. Ghent, (Civ. 
A.) 61 SW 7238; Turner v. Gibson, 2 Le 


[19 C.5.] 295 


A decree awarding alimony, however, in lieu of the 
wife’s interest in her husband’s property does not 
prevent her from recovering a decree canceling a 
void deed formerly executed to the husband in vio- 
lation of her homestead rights and interfering with 
her lien for alimony ;'* nor does it preclude the wife 
from enforeing her rights against a third person 
to whom she had been fraudulently induced by her 
husband to convey property for the benefit of her 
husband;! and under a statute authorizing a re- 
vision of a decree for alimony, where there was 
not a final division of the property belonging to 
the parties, a decree for the payment of a certain 
annual sum to the wife as alimony so long as she 
shall remain unmarried, in leu of all other inter- 
est in her husband’s estate, is not such a final divi- 
sion of the property as to preclude the court from 
afterward entertaining a petition in relation to the 
wife’s assignment of such alimony.? It has also 
been held that a deeree for alimony does not pre- 
clude a second decree where there has been a rec- 
onciliation followed by a second separation.® It will 
be presumed that the court in awarding permanent 
alimony estimated and adjusted the property rights 
of both husband and wife.* 

Collateral attack. A decree for mea? is not 
subject to collateral attack,’ unless it is shown 
that the court was without authority to render it,® 
or through failure of service of process or other 
Hardin, 38 Tex: | Ann. 150: 

(Civ. 16. Kimmerly Vv. 


(Iowa) 120 NW 487. 
Thompson. v. 


McMichael, 
Thompson, 132 


544, 25 NE 420, 21 AmSR 854, 9 LRA 
667. 

6 Fred v. Fred, 67 N. J. Eq. 495, 
58 A 611 (foreign decree). 

[a] A future allowance will not 
be defeated kecause granted under 
the misnomer of “permanent ali- 
mony,’ where it is made under a 


. statute authorizing a suitable allow- 


ance to the wife for her support for 
life or for a shorter period. Ex p. 
Spencer, 83 Cal. 460, 23 P 395, 17 Am 
SR 266. 

7. Hughes v. Rees, 9 Ont. 198 
(such a judgment covers all charges 
for maintenance subsequent to the 
time from which it was to be cal- 
culated). 

g. Crouch v. Crouch, 140 Ga, 76, 78 
SE 408. 

»9. Cal—In re Bollinger, 170 Cal. 
380, 149 P 995; Smith v. Smith, 64 P 


302; Carri Ve Carr cow (A.) 177 _P 
856: Towne vy. Towne, 6 Cal. A. 697, 
92 P 1050. 

D. C—Alexander v. Alexander, 20 
Des bbias 


Ga.—Wilkins v. Wilkins, 146 Ga. 

Tll._— Karcher v. Karcher, 204 Ill. A. 
210-"Pool.v. Tucker, 36, Tl: 4.1377. 

Ind.—Julian v. Julian, 60 Ind. A. 
520, 111 NE 196. 

Iowa.—Hamilton v. McNeill, 150 
Towa 470, 129 NW 480, AnnCasi912D 
604; Darrow ah Darrow, 43 Iowa 411. 

Kan.—Bassett v. Waters, 176 P 663. 

Ky.—McMakin v. Wickliffe, 16 Ky 
L 240. 

Mich.—Hyde v. Leisenring, 107 
Mich. 490, 65 NW 536; Crittenden v. 
Crittenden, 39 Mich. 661, 33 AmR 40. 

Minn.—Linse v. Linse, 98 Minn. 
243, 108 NW 8. 

Miss.—Hamblin vy. Hamblin, 107 
Miss. 113, 65 S 113. 

Mo.—Hamill vy. Talbott, 81 Mo. A. 
210. 

N. Y.—Patton v, Patton, 67 Misc. 
404, 123 NYS 3829; Goodsell v. Good- 
sell, 46 Misc. 158, 93 NYS 1038 [aff 
107 App. Div. 625, 95 NYS 242]. 

Oh.—Coffman y. Finney, 65° Oh. St. 
61, 61 NE 155, 55 LRA 794; Petersine 
v. Thomas, 28 Oh. St. 596; ‘Andress v. 
Andress, 9 OhS&CP 559, 7 OHNP 283; 
Voight vy. Voight, 10 AmLRec 564. 


382, 91 SE 415. 


Max, VAN Give Cas: (S)4altay 
Va.— Gum y. Gum, 122 Va. 32, 94 


SE 177. 

Wash.—King y. Miller, 10 Wash. 
274, 38 P 1020. 

10. Cal.—Allen v. Allen, 159 Cal. 
Le es Pele0ssCarrey. Carr.Co,., \CA.) 
177 P 856. 

Ind.—Natcher v. Clark, 151 Ind. 
368, 51 NE 468; Thompson v. Thomp- 
son, 132 Ind. 288, 31 NE 529; Glaze v. 


Citizens’ Nat. Bank, 116 Ind. 492, 18 
NE 450; Behrley .. Behrley, 93 ind. 


2a Muckenburg” v. Holler, 29 Ind. 
139, 92 AmD 3845. 

Towa.—Baird v. Connell, 121 Iowa 
278, 96 NW 863; Patton v. Lough- 
ridge, 49 Iowa 218. 

Kan.—Heivly v. Miller, 102 Kan. 


313, 169 P 1141; Roe v. Roe, 52 Kan. 
724, 35 P 808, 39 AmSR 367. 

Miss.— Lawson v. Shotwell, 27 
Miss. 6380. 

Nebr.—Burnham  y. Tizard, 31 
Nebr. 781, 48 NW 822. 

N. H.—Janvrin y. Janvrin, 60 N. H. 
169. 


N. Y.—Kamp v. Kamp, 59 N. Y. 212 
[rev 44 HowPr 143]; Wood v. Wood, 
7 Lans. 204; McDonough vy. McDon- 
ough, 26 HowPr 193; Cook v. Cook, 1 
Barb. Ch. 639. 

N. C.—Medlin v. Medlin, 175 N. C. 
529; 95 SH. 857. 

Oh.—Gilbert yv. Gilbert, 83 Oh. St. 
265, 94 NE 421, 35 LRANS 521; Hri- 
bali vy. Hribaly- 31 Oh. (Cir. (Ct, 13. 

Tex.—Bird y. Palmetto Lumber Co., 
(Civ. A.) 176 SW 610; Baker v. Ste- 
phenson, (Civ. A.) 174 SW 970. 

Vt.—Buckminster v. Buckminster, 
38 Vt. 248, 88 AmD> 652. 

See also supra § 442. 

11. See infra § 756. 

[a] Recital that there was no 
community property is conclusive on 
that question after expiration of the 
time for appeal. In re Bollinger, 170 
Cal. 380, 149 P 995. 

12. See supra §§ 5384, 562; 
§§ 615, 755, 809, 819. 

13. Bates v. Bodie, 245 U. S. 520, 
38 SCt 182, 62 L. ed. 444, LRA1918C 
355 [rev 99 Nebr. 253, 156 NW 8]. 

14. Wagner v. Wagner, 39 Minn. 
394. 40 NW 360. 

15. Fietcher v. 13 La. 


infra 


Henley, 


Ind. 288, 31 NE 529. 

734 et seq, 

2. Kempster vy. Evans, 81 Wis. 247, 
51 NW 327, Ab LRA Bot, 

3. Schradin v. Schradin, 
Cin, Ct. 647. 

4. Patton vy. Loughridge, 49 Iowa 
218. But see Parker v. Albee, 86 
Iowa 46, 52 NW 533 (holding that no 
such presumption exists in case of a 
temporary allowance for maintenance 
and expenses during the litigation). 

5. Cal.—In re Bollinger, 170 Cal. 
380, 149 P 995. 

Ill.—Keith v. Keith, 104 Ill. 397; 
Marvin v. Collins, 48 Ill. 156; Pool v. 
Tucker, 36, 1l]. A. 377. 

Kan.—Cheever v. Kelly, 96 Kan. 
269, 150 P 529. See Rogers v. Rog- 
ers, 93 Kan, 108, 143 P 408. 

Apia ara hick v. Gladwin, 40 Mich. 
Mo.—Crews v. Mooney, 74 Mo. 26, 
N. Y.—Demuth v. Kemp, 159 App. 

Div, 422, 144 NYS 690 [rev 79 Misc. 

516, 140 NYS 152, and aff 216 IN: ee 

757 mem, 111 NE 1086]. 

Oh.—Bly v. Smith, 94 Oh. St. 110, 
113 NE 659; Hare v. Gibson, 32 Oh. 
St. 33, 30 AmR ‘568; Piatt v. Piatt; 19 
Oh. 37; Sherer v. Price, 3 Oh. Cir. Ct. 
107, 2 Oh. Cir. Dec, 61. 

Okl1.—Uhl1 v. Irwin, 3 Okl. 388, 41 
P 376. 

R. L.—Gilbert v. Hayward, 37 R. I. 
308, 92 A 625. 

Tex.—Baker .vy. Stephenson, (Civ. 
A.) 174 SW 970. 

Va.—Gum v. Gum, 122 Va. 32, 94 
SE ‘177. 

Wash.—Hilleware vy. Hilleware, 176 
P 330; In re Cave, 26 Wash. 218, 66 
P 425, 90 AmSR 736. 

[a] A recital in a judgment that 
the parties had agreed on the dis- 
position made in’ the report of com- 
missioners appointed to partition 
land is conclusive on collateral at- 
tack. Baker v. Stephenson, (Tex. Civ. 
A.) 174 SW 970. 

Judgment for alimony as debt 
provable in bankruptcy see Bank- 
ruptey § 480. 

6. Davol v. Davol, 13 Mass. 264; 
Cizek v. Cizek, 69 Nebr. 797, 96 NW 
657, 99 NW 28, 5 AnnCas 464; Huff- 
man v. Huffman, 47 Or. 610, 617, 86 P 


See also infra § 


24 Oh. 


296 [19C.J.] 


cause had no jurisdiction of the subject matter or 
of the party against whom it was rendered.”? Fail- 
ure of a defendant who has been served with proc- 
ess to appear does not authorize a collateral attack 
upon a decree for alimony.® 

[§ 675] b. Bar to Dower. In the absence of 
statute,® after the dissolution of marriage by di- 
vorce, the wife is not entitled to. dower in lands 
possessed by the husband during the coverture or 
at the time of his death, for the reason that mar- 
riage at the death of the husband is essential to 
the right of dower in his estate.1° Where, how- 
ever, the statute secures to the wife her right of 
dower upon a divorce for her husband’s misconduct, 
the court cannot compel the wife to accept a gross 
sum in lieu of dower," although it has been held 
that by consent of the wife an allowance may be 
made barring her right of dower;!? and also that by 
failure to insist upon it the wifé may waive her 
statutory rights.1* In some jurisdictions, where the 
decree is only for a divorce a mensa et thoro, the 
court can, upon awarding the wife alimony in gross 
under certain circumstances, require her to consent 
to a release of her dower rights in whatever part 
of the realty might be sold under the judgment, or 
reduce the alimony accordingly.’* It has also been 
held that, where it is the duty of the court to in- 
elude in the decree of divorce a provision in lieu 
of dower, a cash award of alimony which exceeded 
the value of the wife’s share of an estate owned 
by the entirety will be. presumed to include an 
award of her inchcate right of dower.’ 

{[§ 676] c. Debt for Certain Purposes—(1) In 
General. Alimony is not strictly a debt due to the 
wife, but rather a general duty of support made 
specific and measured by the court.1° It is generally 
held, however, that alimony decreed to a wife is as 
much a debt, until the decree is recalled or modified, 
as any judgment for money is,'? and that the decree 
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[§§ 674-681 


operates to cause an indebtedness to arise in her 
favor as each installment of alimony falls due,'* 
It has also been held that a decree fixing the amount 
of alimony to be paid by a husband to his wife, 
which has been entered by consent, is valid,’® and 
will be considered as a contract between them as 
well as a decree,?° and the subsequent acts of the 
parties in connection with a consent decree after 
entry thereof may be considered in construing it;** 
but that if a provision for alimony is inserted in 
a consent decree by collusion in order to obtain 
the decree, it is a fraud on the court of which 
neither party can object.?? 

[§ 677] (2) In Bankruptcy Proceedings. A con- 
sideration of whether alimony is a ‘‘debt,’’ within 
the meaning of the bankruptey laws, will be found 
elsewhere in this work.?* 7 

[§ 678] (3) In Suit to Set Aside Fraudulent 
Conveyance. It has been held that a decree for 
alimony is a ‘‘debt,’’ within the meaning of that 
word as used in the statute of 13 Elizabeth, chapter 
5, which relates to the setting aside of conveyances 
in fraud of ereditors.?* 

[§ 679] (4) In Settling Estate of Absentee. It 
has been held that a decree of alimony is a ‘‘debt,’’ 
within the meaning of a statute authorizing the ap- 
pointment of a receiver of the estate of an absentee 
and the application of his property to the discharge 
of such debts as may be proved against him.?° 

[§ 680] (5) With Reference to Imprisonment 
for Debt. Whether alimony is a ‘‘debt,’’ within the 
meaning of constitutional provisions and statutes 
prohibiting imprisonment for debt, is considered 
elsewhere in this article.?¢ 

[§ 681] (6) Capable of Assignment. While it 
seems settled that an order or decree for alimony 
which is payable in futuro or which remains within 
the control of the court, not being a vested right 
in the wife, is not assignable,?” and that an at- 
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593, 114 AmSR 948 [cit Cyc]. See 
also supra § 640. 

7. Cavanaugh v. Smith, 84 Ind. 
380; Kamp v. Kamp, 59 N. Y. 212 [rev 
46 HowPr 1438]. See also supra § 656. 

8. Pool v. Tucker, 36 Ill. A. 377. 

9. See statutory provisions. 

10. See Dower §§ 137-142. 

11. Russell v. Russell, 1 Ind 510; 
Tatro v. Tatro, 18 Nebr. 395, 25 NW 
571, 53 AmSR 820; Wait v. Wait, 4 
N. Y. 95; Crain v. Cavana, 36 Barb. 
(N. Y.) 410; Forrest v. Forrest, 13 

. Y. Super; 102, 3 AbbPr (N. Y.) 
144; De Witt v. De Witt, 67 Oh. St. 
340, 66 NE 136. 

12. Reed v. Reed, 86 Mich. 600, 
49 NW 587; Owen v. Yale, 75 Mich. 
256, 42 NW 817; Julier v. Julier, 62 


Oh. St. 90, 56 NE 661, 78 AmSR 
697. 
18. Tatro v. Tatro, 18 Nebr. 395, 


25 NW 571, 53 AmR 820 (while a 
wife, on obtaining a divorce for the 
causes named, is entitled to dower in 
the lands of her husband if she so 
elects, and such dower may be set off 
as a portion of the husband’s estate 
to which she is entitled, yet if she 


does not demand her dower, and the |} 


court makes a division of the prop- 
erty of the husband in her favor in 
the nature of alimony, it will be held 
to include her dower right unless a 
contrary intention appears, and the 
decree will conclude the rights of 
the parties). 

14. Pearson v. Pearson, 166 Ky. 
91, 178 SW 1164. 

Conditional allowance or decree see 
supra §§ 531, 609, 670. 

15. Brasch v. Brasch, 168 Mich. 
459, 134 NW 450. 

16. Lynham v. Hufty, 44 App. 


(D. C.) 589; Milberger v. Veselsky, 97 
Kan, 433, 155° P 857; > Romaine ‘vy: 
Chauncey, 129 N. Y. 566, 29 NE 826, 
26 AmSR 544, 14 LRA 712. 

17. U. S.—Barber v. Barber, 21 
How. 582, 16 L. ed. 226. 

Ind.—Becknell v. Becknell, 110 Ind. 
42, 10 NE 414. 


Iowa. — Schooley v. Schooley, 
169 NW 356. 
pane eect v. Waters, 176 P 
3. 


Mass.—Chase v. Chase, 105 Mass. 
385; Allen v. Allen, 100 Mass. 373. 
N. H.—Morrison v. Morrison, 49 
NG ES -69: ‘ 
ee C.—Wood v. Wood, 61 N. C. 
Oh.—Coffman v. Finney, 65 Oh. St. 


61, 61 NE 155, 55 LRA 794. 
Okl.—Stanfield v. Stanfield, 168 P 


912; Hartshorn vy. Hartshorn, 155 P 
508. 
18. .Sistare v. Sistare, 218 U. S. 


1, 30 SCt 682, 54 L. ed. 905, 28 LRA 
NS 1068, 20 AnnCas 1061; Stanfield 
v. Stanfield, (Okl.) 168 P 912. 

19. Griswold v. Griswold, 111 Ill. 
A. 269; Cavenaugh v. Cavenaugh, 106 
TMs As 209: 

202 Buck. vay Bucks 60 SEE 24 te 
Wickes v. Wickes, 98 Ill. A. 156 [aff 
220 Ill. 32, 77 NE 101]. 

21. Wickes v. Wickes, 98 Ill. A. 
156 [aff 220 Ill. 32, 77 NE 101]. 

22. France v. France, 79 App. Div. 
291,-79 NYS 579 [aff 38 Mise. 459, 77 
NYS 1015]. 

23. See Bankruptcy § 480. 

24. Livermore v. Boutelle, 11 Gray 
(Mass.) 217, 71 AmD 708. See also 
infra § 734. 

25. Purdon v. Blinn, 192 Mass. 
387, 78 NE 462. See also Executors 


and Administrators [18 Cyc 418]. 


26. See infra § 691 et seq. 
ae U. S.—Re Le Claire, 124 Fed. 


D. C.—Lynham v. Hufty, 44 App. 


589. 

Mich.—Fournier v. Clutton, 146 
Mich. 298, 109 NW 425, 117 AmSR 
638, 7 LRANS 179, 10 AnnCas 392; 
Jordan v. Westerman, 62 Mich. 170; 
28 NW 826, 4 AmSR 836. 

N. J.—Lynde v. Lynde, 64 N. J. Eq. 
foe: 52 A 694, 97 AmSR 692, 58 LRA 


Wis.—Kempster v. Evans, 81 Wis. 
247, 51 NW 327, 15 LRA 391. 

Eng.—In re Robinson, 27 Ch. D. 
ot Watkins v. Watkins, [1896] P. 

Can.—Reifenstein v. Hooper, 36 
Te CQ MBS 2958 

[a] Reason for rule—A _ decree 
ordering the payment of a period- 
ical allowance of alimony in the fu- 
ture is. not assignable, for the ele- 
mentary reason that it is made in the 
discretion of the court, and springs 
from the duty imposed upon the hus- 
band of not only supporting his wife, 
but of furnishing her with the means 
of conducting her litigation. Lyn- 
ham v. Hufty, 44 App. (D. C.) 589. 

[b] A contract between a wife 
and her solicitor, providing that for 
his services in procuring an allow- 
ance of alimony and enforcing its 
payment he should receive a share of 
the alimony recovered, is void, not 
only because the claim for alimony 
is incapable of assignment, but also 
because the contract is in contraven- 


tion of* public policy. Lynde v. 
Lynde, 64 N. J. Eq. 736,.52 A 694, 97 
AmSR 692, 58 LRA 471. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tempted assignment will be set aside,?* it has been 
held that a wife may assign an overdue specific sum 
awarded to her as alimony pendente lite,?® or an 
award for a gross sum payable in installments,*° 
although there is authority to the contrary on the 
last proposition.*+ 

[§ 682] (7) Capable of Release. Whether an 
order or decree for alimony is a debt, running of 
which may be terminated by a release given by the 
wife, depends upon the language of “the statute 
under which the allowance is made.*? It has been 
held that a wife cannot by a release to her husband 
affect the counsel fees awarded for services of her 
attorney.®* 

[§ 683] d. Liability for Wife’s Future Debts. 
By statute it is sometimes provided that when per- 
manent alimony is granted, the husband ceases to 
be liable for any debt or contract of the wife.** 

[§ 68314] 8. Payment. An order or decree for 
alimony may be discharged or satisfied by payment 
of the amount or amounts as they fall due. Ali- 
mony directed to be paid in installments may be 
discharged by the payment of a stipulated sum,’ 
and the acceptance by a wife of choses in action,’ 
such as bank books of the husband,* may constitute 
payment of a judgment for alimony. Payment of 
temporary alimony cannot be refused by the hus- 
band upon the ground that the wife has appropri- 
ated to her own use household property greater in 
value than the sum awarded.> Where the wife is un- 
successful on her appeal from an allowance of alimo- 
ny, suit money awarded her incident to such appeal 
may be credited on the amount allowed for per- 
manent alimony;® but a husband who, pending an 
appeal from a decree requiring him to pay a speci- 
fied sum and also a certain sum monthiy for the 
support of the children, pays a sum for the sup- 
port of the children in excess of the sum awarded 


28. Cohen v. Cohen, (Cal.) 88 P 
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ment, and the balance in installments 
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pursuant to an agreement to avoid giving a super- 
sedeas bond pending the appeal, is not entitled on 
the affirmance of the decree to a credit for the dif- 
ference between the sums so paid and the sums 
directed to be paid by the decree.* The obligation 
to pay alimony is presumably discharged where 
there has been no recognition by either party of any 
obligation for about twenty years after the judg- 
ment and the wife has made no attempt to enforce 
payment.’ The obligation to pay alimony is not dis- 
charged by the default of the husband’s son to 
make the payment as directed by him, he being 
also authorized by the wife to receive it.%°* ~ 

[§ 684] M. Enforcement of Decree—1. In Gen- 
eral. The enforcement of orders or decrees for ali- 
mony or for counsel fees and expenses is controlled 
by the local practice.2> The more usual methods of 
enforcement are attachment of the person °° and 
execution to enforce the personal judgment;*’ and 
it has been said that a court at law, when it has 
the alternative of pursuing either the one course 
or the other, usually adopts the execution,?* while 
a court of equity.more frequently resorts to the at- 
tachment.*® And it seems that generally the wife 
has the right and power to institute and maintain 
any ancillary proceeding necessary to enable her to 
obtain the complete relief to which she is entitled.*° 

[§ 685] 2. By Whom Enforced. The wife of 
course is ordinarily the proper party to enforce a 
judgment or decree for alimony during her life- 
time.*! . However it may be entitled,*? the proceed- 
ing may be instituted by the aggrieved party in the 
original cause.*? 

Wife’s executor or administrator. After the death 
of the wife, in some jurisdictions,*4 her personal 
representatives may collect arrears of-alimony de- 
ereed by a court in favor of a wife who has ob- 
tained a divorce from the bonds of matrimony;*® 


A 1021. 


267; Fournier v. Clutton, 146 Mich. 
298, 109 NW 425, 117 AmSR 638, 7 
LRANS 179,10 AnnCas 392. 

[a] Return of consideration.—A 
suit to set aside such assignment will 
not be dismissed for a failure to re- 
turn the consideration for the assign- 
ment, where it appeared that before 
the bill was filed the complainant un- 
dertook to make a tender and that 
she did not do so because defendant 
said he weuld not accept it. Four- 
nier v. Clutton, 146 Mich. 298, 109 
NW 425, 117 AmSR 638, 7 LRANS 
179, 10 AnnCas 392. 

Lynham v. Hufty, 44 App. 
(D. C.). 589. 

30. Bassett v. Waters, (Kan.)-176 
P 663; Neissner v. Bergman, 11 Oh 
Cir. Ct. 0393 Watkins v. Watkins, 
[1896] P. 2229's Harrison v. Harrison, 
ASSP aD. -180; 

31. Jordan Vv. Westerman, 62 
Mich. 170, 28 NW 826, 4 AmSR 836. 

32. See statutory provisions. 

[a] Release held valid.—(1) Mac- 
lurean v. Maclurean, 77 L. T. Rep. 
N. S. 474. (2) An agreement entered 
into between a husband and wife the 
day after the wife secured a decree 
for divorce and alimony, which, after 
reciting the judgment, states that the 
wife desired ten thousand dollars to 


be paid to her, to be received by her } 


as the full discharge for all claim 
for alimony and compensation for 
her dower interest, that, in consider- 
ation of such sums to be paid as 
thereinafter specified, she will and 
does release her claims for alimony 
and dower, that the husband may 
convey any property owned by him 
unencumtered by her dower rights, 
and that the husband shall pay in 
cash an amount greater than the 


cash payment required by the judg-! 


of two thousand dollars yearly, pay- 
able as the wife shall direct, is an 
executed release of the judgment and 
not an executory agreement to re- 
lease upon payment of the full ten 
thousand dollars. Van Ness v. Ran- 
som, 164 App. Div. 483, 150 NYS 251. 

[b] Release held invalid.—Wat- 
kins v. eS, [1896] P. 222. 

33. v. Second Judicial Dist. 
Cty 21 Foals 251, 40 P 460 (although 
she and her husband had hecome rec- 
onciled and she desired no longer to 
prosecute the suit). See Weaver v. 
Weaver, 33 Ga. 172; Courtney v. 
Courtney, 4 Ind. A. 221, 30 NE 914; 
Aspinwall v. Sabin, 22 Nebr. 73, 34 
NW 72, 3 AmSR 258 (apparently rec- 
ognizing this yule?: See also supra 
§ ee infra § 73 

Ga. ne (1895) § 2470; Mc- 
ect v. Bradford, 52 Ga. 648. 

1. See Judgments [23 Cyc 1463]. 

2. Smith v. Smith, 43 N. Y. Super. 


140; Neely v. Neely, 9 Oh. Dec. (Re- 
print) 201, 11° CincLBul 191. 
[a] Effect of contract giving op- 


tion to pay in lump sum or in install- 
ments.—Where a contract gives the 
husband the option of paying the 
wife a stipulated sum monthly or a 
certain sum in a lump with the fur- 
ther provision that on default in the 
monthly payments within a specified 
time the lump sum Shall become due 
and payable, the husband cannot, in 
a suit for the lump sum on default in 
making the monthly payments, set 
off the aggregate of the monthly 
sums paid by-him before the breach. 
Hughes v. Hughes, 162 Ky. 505, 172 
SW 960 (the provision being con- 
strued as a legitimate condition pro- 
viding for liquidated damages and 
not for a penalty). 

3. Daly v. Daly, 80 Conn. 609, 69 


Was: Daly v. Daly, 80 Conn. 609, 69 


oe Anon v. Drake, 64 Iowa 714, 
21 NW 158; Foote v. Foote, (N. J. 


Ch.) 68 A 467. 
175 Mich, 190, 


6. Bialy v. Bialy, 
141 NW 562. 
Michaelson v. Seattle, 63 Wash. 


7. 
| 230, 115 P_167. 


8. Van Ness v. Ransom, 83 Misc. 
178, 144 NYS 420. 

9-34. Hughes y. 
505. 172 SW 960. 

35. See statutory provisions; rules 
of courts; and infra §§ 688— 746. 

Enforcement of foreign decree see 
infra § 824 et seq. 

36. See infra §§ 691-709. 

37. See infra §§ 711-713. 

Other methods of enforcement see 
infra § 688 et seq. 

38. Wood v. Wood, 61 N. C. 538; 
Clerk yi Allen, 52. IN: Co 166: 

39. Wood v. Wood, 61 N. C. 538. 

40. Turner v. Turner, (Tex. Civ. 
A.) 204 SW 1338. 


Hughes, 162 Ky. 


sett See supra §§ 498, 548, 565, 
42. See infra § 702. 


43. Barton v. Barton, 99 Kan. 727, 
HO Swe 19: 

[a] A counsel fee awarded to the 
wife belongs to her, and is not en- 
forceable except at her ‘instance. 
Reich v. Reich, 167 NYS 660. 

[b] Intervention.—Where a wife 
has recovered a judgment awarding 
her land as alimony, she may inter- 
vene in a proceeding wherein her 
husband’s creditor attached the land. 
Germania Nat. Bank v. Duncan, 
(Okl.) 161 P 1077. 

44. See supra §§ 633-635. 

45. Dinet v. Eigenmann, 80 Ill. 
ona; “Miller tov. ¢ Clark, °23 (indi 31s 
Coffman y. Finney, 65 Oh. St. 61, 61 


\ 


‘son, 34 Hun (N. Y.) 157. 
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and this rule has been applied to such arrears even 
in cases of divorce a mensa et thoro;*® but there is 
authority to the contrary on the latter proposition.** 
And there is authority holding that if, during the 
life of the wife, the husband unjustly withholds ali-s 
mony, by reason of which the wife contracts debts, 
her representative may sue and recover for the bene- 
fit of her creditors.*® 

Wife’s creditors. Alimony may be appropriated 
by a wife’s creditors for the discharge of a debt con- 
tracted by her after the decree of divoree.*® On 
the other hand, alimony, being an allowance to the 
wife in pursuance of the husband’s obligation of 
support,®°° cannot be apprepriated by a wife’s eredi- 
tors to the discharge of an obligation contracted by 
her and actually subsisting prior to the date of the 
decree;°' but this exemption does not extend to a 
payment ordered as her share in a division of com- 
munity property,°’ or, it has been held, to property 
adjudged to her where a divorce is granted to her 
husband for her fault.*% : 

[§ 586] 3. Against Whom Enforced. If the 
husband is living the judgment should of course be 
entorced against him.®°* On the death of the hus- 
band arrears of alimony can be recovered against 
his personal representatives.®° 

Third persons are chargeable with notice of the 


wife’s rights in property as declared in a decree ! 
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of alimony,®>“ and a subsequent conveyance thereof 
by the husband is subject to the rights of the wife 
which may be enforced by her against the pur- 
chaser,°>% but property: which is:not mentioned in 
the judgment and not specifically covered thereby is 
not to be subjected to the wife’s claim for ali- 
mony,°°% unless it was transferred by the husband 
for the purpose of avoiding payment of her claim.°°% 

[§ 687] 4. Laches. The right to enforce a judg- 
ment or decree for alimony may be lost by laches.°® 
In the case of temporary alimony it has been held 
that a failure to apply for the remedy to enforce it 
during the pendency of the suit cannot operate to 
deprive the wife of the right to sue for it after a 
final verdict disallowing permanent alimony.°? 

[§ 688] 5. Action on Decree. A judgment for 
alimony, in some jurisdictions, may be enforced by 
an action on the judgment,5® on the theory that, 
where provision is not otherwise made for the en-~ 
forcement of the decree, an action at law may be 
brought to recover the amount thereof in the same 
manner as in the case of other judgments directing 
the payment of money.® But where the decree or 
order for alimony, permanent °° or temporary,*! is 
subject to modification by the court that granted 
it,®2 it is not a final judgment °° upon which an ac- 
tion can be brought.°* An order for payment of 
money for fees of the wife’s attorney cannot be en- 


NE 155, 55 LRA 794. 

{a] When a gross sum is award- 
ed to the wife for alimony, it be- 
comes a debt from the former hus- 
band to her, and upon her death be- 
fore payment, the husband is not 
discharged. but the sum due passes 
to her personal representative as any 
other money decree. Dinet v. Higen- 
mann, 80 [11.-274; Coffman v. Finney, 
Pe Oh.. St. 61, 61 NE 155, 55 LRA 
794. 

46. Gerrein v. Michie, 122 Ky. 250, 
91 SW 252, 28 KyL 1193. 

47. Vandergucht vy. De Blaquiere, 
8 Sim. 315, 8 EngCh 315, 59 Reprint 
125; Stones v. Cooke, 7 Sim. 22, 8 Eng 
Ch 22, 58 Reprint 745. 

[a] Reason for rule.—Such prop- 
erty on death of the wife clearly 
reverts to the husband. Vandergucht 
v. De Blaquiere, 8 Sim. 315, 8 EngCh 
315, 59 Reprint 125; Stones v. Cooke, 
7 Sim. 22, 8 HngCh 22, 58. Reprint 
745. But see Darden vy. Joyner, 31 
N. C. 339 (where, by statute, after 
the divorce the wife had ‘‘capacity to 
acquire and dispose of such property, 
as she might procure by her own in- 
dustry ... or in any other manner,” 
it was held that the husband had no 
right to the accumulation of savings 
from her allowance of alimony grant- 
ed her on a divorce a mensa et 
thoro). 

48. Bouslough v. Bouslough, 68 


Pa. 495; Clark vy. Clark, 6 Watts & 
S. (Pa.) 85. See also infra text and 
notes 49-54. 


49. Milberger v. Veselsky, 97 Kan. 
433, 155 P 957; Stevenson v. Steven- 
See Schef- 
fer v. Boy, 5 Pa. Co. 158 (where it 
does not appear in this case, how- 
ever, whether the indebtedness was 
contracted before or after the ali- 
mony was awarded). 

676. 


50. See supra § 
supra §§ 494-496. 

51. Milberger v. Veselsky, 97 Kan. 
433, 155 P 957; Romaine v. Chauncey, 
129 N. Y. 566, 29 NE 826, 26 AmSR 
544, 14 LRA 712 [aff 60 Hun 477, 15 
NYS 198, and dist Stevenson y. Ste- 
venson, 34 Hun 157]; Faversham v. 
Faversham, 161 App. Div. 521, 146 
NYS 569; West:v. Washburn, 153 


See also 


App. Div. 460, 158 NYS 230; Andrews | 


v. Whitney, 82 Hun 117, 31 NYS 164; 
Fickel v. Granger, 83 Oh. St. 101, 93 


NE 527, 32 LRANS 270, 21 AnnCas 
NeAge Parfrey Vv. Parfrey, PA Be lad SANS 
(Pa.) 257; Brenger v. Brenger, 142 
Wis. 26, 125 NW 109, 135 AmSR 1050, 
26 LRANS 387, 19 AnnCas 1136. 

52. Milberger v. Veselsky, 97 Kan. 
433, L552 2B 957; 

53. Kelso v. Lovejoy, 29 Oh. Cir. 
Ct. 597. 

[a] Reason for rule.—‘'The allow- 
ance made to the wife, in case she 
secures a divorce from her husband, 
stands upon a very different footing 
from that upon which the allowance 
to her stands when he is granted a 
divorce on account of her aggression. 
In the former case, every considera- 
tion of good morals and common 
justice requires that he should con- 
tribute to the support of the wife 
and not be relieved of that duty be- 
cause he has so conducted himself 
that he is no longer worthy to be her 
husband, and reasons for holding that 
such allowance should not be di- 
verted from that purpose may be 
very strong, which do not exist at 
all where, by reason of her wrong- 
doing, she is unfit to be his wife and 
the court has awarded her a reason- 
able share of his property.’ Kelso 
v. Lovejoy, 29 Oh. Cir. Ct. 597, 598. 

54. See supra § 565. 

Sureties on bond see infra § 742. 

Third persons see infra §§ 718, 731, 
733, 734. 

55. Conn.—Smith v. Smith, 1 Root 
349. 

111.—Wren v. Moss, 6 Tll. 560. 
een .—O’Hagan v. O’Hagan, 4 Iowa 

Mass.—Knapp v. Knapp, 134 Mass. 
353; Allen v. Allen, 100 Mass. 373. 

Tenn.—Sloan v. Cox, 4 Hayw. 75. 

See supra §§ 633-635. 

5544. See cases infra note 55%. 

5514. Venable v. Craig. 44 Ga. 437; 
Blue v. Bluse, 38 Ill. 9,87 AmD 267. 

Restoration of property see infra 


78 
Setting aside conveyance see infra 


§ 734. 

55144. Russell v. Rice, 103 Ga. 310, 
30 SE 37. 

554%. Setting aside conyeyance 


see infra § 734 

56. Franck v. Franck, 107 Ky. 362, 
54 SW 195, 21 KyL.1093. 

[a] Where elimony is payable 
annually, the court is not inclined to 


enforce arrears of more than one 
year. Wright v. Wright, 6 Tex, 29. 
See also supra §§ 522, 556; infra § 698. 
aeie Gibson v. Patterson, 75 Ga. 
58. See cases infra note 59. 
, Assumpsit see infra § 689. 
Debt see infra § 690. 
Tee Conn.—Lyon v. Lyon, 21 Conn. 
BEG cae Ver ean, yLODs Cllr 
Ind.—Becknell v. Becknell, 110 Ind. 
42, 10 NE 414; Hansford -v. Van 
Auken, 79 Ind. 302; Traylor v. Rich- 
ardson, 2 Ind. A. 452, 28 NE 205. 
lowa.—Darrow v. Darrow, 43 Iowa 


411. 

Mass.—Howard v. Howard, 15 
Mass. 196. 

Mo.—Brisbane v. Dobson, 50 Mo. 
A. 170 


N. Y.—Shepherd v.-Shepherd, 51 
Misc. 418, 100 NYS 401 [aff 117 App. 
Div. 924 mem, 103 NYS 1141 mem]. 
Bet Re oe v. Swartz, 5 Or, 

Pa.—Elmer y. Elmer, 150 Pa. 205, 
24 A 670. 
ant C.—Hadden v. Hadden, 6 B. C. 

{a] Defense.—That the alimony 
granted was too large a sum does not 
avail as a defense to an action on a 


judgment. Darrow v. Darrow, 43 
Iowa 411. 
pre see supra § 682; infra § 
ra 

60. Nixon v. Wright, 146 ek 


231, 109 NW 274, 10 AnnCas 547. 

CH way —Cutler v. Cutler, 88 Ill. A 
464. 

Ky.—Geisler v. Geisler, 124 Ky. 
292, 98 SW 1023, 30 KyL 430. 

N. Y.—Richards v. Richards, 87 
Misc. 134, 149 NYS 1028. 

R. I.—Vine v. Vine, 21 R. I. 190, 
42 A 871. 

Tex.—Ex p. Davis, 101 Tex. 607, 
111 SW 394, M7 LRANS 1140. 

[a] Reason for rule.—Complain- 
ant is entitled to relief on proper 
application to the ehancery court and 
such litigation would involve un- 
necessary expense and conflicts of ju- 
risdiction between law and equity. 
Cutler v. Cutler, 88 Tll. A. 464. 

62. See supra §§ 534, 562, 615. 

63. See supra §§ 674. 676, 681. 

64. Wells v. Wells, 209 Mass. 282, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. , 
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forced by action thereon in another court.®® 

[§ 689] 6. Assumpsit. Assumpsit is not an ap- 
propriate remedy to recover alimony, temporary °° 
or permanent.®? 

[§ 690] 7. Debt. There are jurisdictions 
in which an action of debt to recover alimony has 
been held to lie;** but in others, this has been de- 
nied.°° 

[§ 691] 8. Attachment of Person and Contempt 
Proceedings—a. In General. The payment of ali- 
mony or other allowance may be compelled by the 
attachment of the person of the husband under stat- 
utory authority.7° But in most jurisdictions the 
usual method of enforcing orders or decrees for ali- 
mony, temporary or permanent, is that of attach- 
ment for contempt; and the rules relating to at- 
tachment for contempt as a method of enforcement 
of mandate, order, or decree generally, treated else- 
where in this work,’* have special appiication to de- 
¢rees and orders for the payment of alimony.” 

Nature of remedy. An attachment for contempt 
for failure to pay alimony is remedial, and in the 
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| 2 nature of a civil,’ and not a criminal,” proceed- 


ing. 

14 692] b. Authority to Enforce—(1) For Fail- 
ure to Pay Alimony. A court of chancery has power, 
by attachment of the person, to enforee a decree 
for the payment of alimony.7® In some jurisdic- 
tions statutory provision is made for the attachment 
of the person of the husband to compel payment of 
alimony,’’ provided, as required by some statutes,’® 
a proper showing is made in the application or affi- 
davit for the process,*® as that he is about to remove 
himself and his property out of the state,®° that he 
is about to leave the jurisdiction without intention 
to return,*? or that there is ground to expect that 
he will fraudulently convey or conceal his prop- 
erty ;°* and the rule has been applied even though 
he has been adjudicated a bankrupt,®* and is igno- 
rant of what his employers will pay him for his 
services.°4 The power to enforce a decree for per- 
manent alimony by attachment for contempt belongs 
inherently to a court having jurisdiction of divorce 
suits,®> even after the term at which the decree was 


95 NHB 845, 35 LRANS 561. 

fa] Reason for rule.—Petitions 
for money due the wife under such 
decrees are not new or independent 
proceedings, but merely incidental to 
the original suit and may be granted 
without personal service on defend- 
ant, unléss required by the statute. 
Wells v. Wells, 209 Mass. 282, 95 NE 
845, 35 LRANS 561; Cohn v. Howe, 
156 NYS 448. 

65. Cohn v. Howe, 156 NYS 448. 

[a] Reason for rule.—‘‘The first 
cause of action cannot be sustained. 
It is not based upon any contract, 
express or implied, but rests solely 
upon the order of this court, and is 
an attempt to enforce the latter by 
virtue of a judgment of the Munici- 
pal Court, which cannot be done.” 
Cohn v. Howe, 156 NYS 448, 449. 

66. Vine v. Vine, 21 R, I. 190, 42 
TASS Le 

67. Allen vy. Allen, 100 Mass. 373. 
See also Assumpsit, Action of §§ 11, 
12, 


fa] Reason for rule.—An action 
at common law will not lie to recover 
arrears of alimony granted after a di- 
vorce, and this for the reason that 
the court granting the alimony has 
power by statute to revise and alter 
its decrees, or to make any other de- 
eree in such matters that it might 
have made in the original suit. Allen 
v. Allen, 100 Mass. 373. 

[b] Formerly in Massachusetts 
assumpsit was held to be an appro- 
priate remedy to recover alimony 
decreed on a divorce from bed and 
board by a wife against her hus- 
band. Davol v. Davol, 13 Mass. 
264; Wheeler v. Wheeler, 1 Dane Abr. 
(Mass. ) 358. 

68. Lancaster v. Lancaster, 29 Ill. 
A. 510; Stratton v. Stratton, 77 Me. 
373, 52 AmR 779; Clark v. Clark, 6 
Watts & S. (Pa.) 85; Wagner v. Wag- 
NEV w2 Owe Loe als 57 A 1058, 65 LRA 
816, 3 AnnCas 578. See also Debt, 
Action of § 10. 

[a] Non assumpsit is not a prop- 
er plea in an action of dcbt for ali- 
SHORY Lancaster v. Lancaster, 29 Ill. 

- 510. 

alies, Allen v. Allen, 100 Mass. 373. 

{a] Formerly in Massachusetts 
debt for alimony after a divorce a 
vineulo was sustained per curiam in 
Howard v. Howard, 15 Mass. 196 
[overr Allen v. Allen, 100 Mass. 373, 
which held that an action at com- 
mon law would not lie to recover ar- 
rears of alimony]. 

70. See infra § 692. 

71. See infra §§ 692-695. 

72. See Contempt § 12 et seq. 

73. See infra §§ 691-709. 

74, Ga.—Beavers v. Beavers, 97 


Kan.—Barton v. Barton, 99 Kan. 


727, 163 Data 
N. Y:—Goldman v. Goldman, 103 
Misc. 700, 171 NYS 26. 
Okl.—Fowler v. Fowler, 161 P 227. 
Pa.—Dipple v. Dipple, 15 Pa. Dist. 
47 


[a] Constructive contempt.—The 
disobedience of an order awarding 
alimony is what is known as a con- 
structive contempt, being one com- 
mitted without the presence of the 
court, and the husband may not be 
dealt with summarily. In re Mc- 
Carty, 154 Cal. 534, 98 P 540. 

75 Bridzes uve. State, (9) OKs Cr. 
450, 1382 P 503. See also Contempt 


76. ‘Davis v. WDayis, . 29 pp. 
(D. GC.) 258, 9 LRANS 1071; Mea 
v. Patterson, 75 Ga. 549; In re Cave, 
Ho aa 213, 66 P 425, 90 AmSR 
736. 

77, Ark.—Ex p. Caple, 81 Ark. 504, 
99 SW 830. 

Cal.—In re Wilson, 75 Cal. 580, 17 
P 698. 

Ga.—Hammontree v. Hammontree, 
139 Ga. 810, 78 SH 122; Ellis v. Bllis, 
134 Ga. 287, 67 SE 819. 

Ind.—Marsh v. Marsh, 162 Ind. 210, 
70 NE 154; Kernodle v. Cason, 25 Ind. 
362. 

Ky.—Robertson v. Robertson, 100 
Ky. 696, 39 SW 244, 19 KyL 29. 

Mass.—Koster v. Foster, 130 Mass. 
189; Chase v. Chase, 105 Mass. 385; 
Chase v. Ingalls, 97 Mass. 524. 

Mich.—Dwyer v. Wayne Cir. Judge, 
197 Mich. 383, 163 NW oes Schroe- 
ser v. Schroeder, How. N. 63 

N. J.—Innes v. Innes, San) 88, 
53 A 1041, 

N. Y.—Lichstrahl v. Lichstrahl, 38 
Mise. 331, 77 NYS 900; Schwartz v. 
Schwartz, 36 Misc. 487, 73 NYS 935. 

R. I.—Audet’s Pet., 38 R. I. 43, 94 
A 678. 

Wash.—In re Cave, 26 Wash. 213, 
66 P 425, 90 AmSR 736. 

Arrest on mesne process in civil ac- 
tions generally see Arrest § 81 et 
seq. 

78. See statutory provisions. 

79. Innes v. Innes, (N. J. Sup.) 53 
A 1041; Lichstrahl v. Lichstrahl, 38 
Mise. 331, 77 NYS 900. 

{a] In Arkansas, where it appears 
that the husband is about to leave 
the state, the court may order his ar- 
rest and detention by the sheriff, in 
default of his making a bond to se- 
cure the payment of the alimony. 
Ex p. Caple, 81 Ark. 504, 99 SW 830. 

80. Robertson v. Robertson, 100 
Ky. 696, 39 SW 244, 19 KyL 29. 

81. Plotnick v. Plotnick, 172 NYS 
584. 

fa] Sufficiency of affidavit.—An 
affidavit, as a basis for an order of 
an arrest to enforce payment of ali- 
mony, which alleges, upon informa- 


tion and belief arising from conver- 
sations with third persons, that de- 
fendant was about to depart from 
the state, is insufficient, where there 
is no statement of the substance of 
what was said, and the names of such 
persons are not given. Plotnick v. 
Plotnick, 172 NYS 584. 

82. Robertson v. Robertson, 100 
Ky. 696, 39 SW 244, 19 KyL 29. 

83. Schroeder vy. Schroeder,. How. 
N. PB. (Mich.) 63. 

84. Schroeder vy. Schroeder, How. 
N. P. (Mich.) 63. 

85. Ala 179 
Ala. 652, 60 iS) “O24, on can v. Murray, 
84 Ala. 363, 4S 239. 

Ark.—Ex p. Hall, 125 Ark. 309, 188 
SW 827, $28. {quot Cyc]; Casteel v. 
Casteel, 38 Ark. 477. 

Cal.— Ex p. Hart, 94°Cals 254, 29 Be 
774; Spencer v. Lawler, 79 Cal. 215, 
21 P6042 Hx pis Wilson, 134 Calawoe 
14 P 393; Ex p. Cottrell, 59 Cal. 420; 
Ex p. Cottrell, 59 Cal. 417; Galland 
v. Galland, 44 Cal. 475, 13 AmR 167; 
Ex p. Perkins, 18 Cal. 60. 

Colo.—In re Popejoy, 26 Colo. 32, 
55 P 1083, 77 AmSR 222; Peo. v. Sec-~ 
ond Judicial Dist, Ct., 21 Colo. 251, 40 
P 460. 

Conn.—Lyon v. 21 ‘Conn. 
185. 

D. C.—Lane v. Lane, 27 App. 171, 
26 App. 235, 6 AnnCas 683; Tolman v. 
Leonard, 6 App. 224. 

Ga.—Woodall v. Woodall, 147 Ga. 
676, 95 SE 233; Gorham v. Gorham, 
147 Ga. 433, 94 SE 555; Wilkins v. 
Wilkins, 146 Ga. 382, 91 SH 415; 
Gray v. Gray, 127 Ga. 345, 56 SE 438; 
Van Dyke v. Van Dyke, 125 Ga. 491, 
54 SE 537; Lewis v. Lewis, 80 Ga. 
706, 6 SE 918, 12 AmSR 281; Gibson 
v. Patterson, 75 Ga. 549; Bates v. 
Bates, 74 Ga. 105; Carlton v. Carlton, 
44 Ga. 216; Pinckard v. Pinckard. 23 
Ga. 286; Cason v. Cason, 15 Ga. 405. 

Tll.—Barclay v. Barclay, 184 Ill. 
471, 56 NE 821; Blake v. Blake, 80 
D1}. 9'5:2:3);) “Blake ww. Peo 80 ohlln, 10s 
Andrews v. Andrews, 69 Ill. 609; 
O’Callaghan v. O’Callaghan, 69 Ill. 
552; Buck v. Buck, 60 Ill. 105; Wight- 
man v. Wightman, 45 Ill. 167; Petrie 
v. Peo., 40 Ill. 334: Hrrissman v. Er- 
rissman, 25 Ill. 1386; Cavanaugh v. 
Cavenaugh, 106 Till. A. 209; Mc- 
Sherry v. McSherry, 49 Ill. A. 90; 
Becker v. Becker, 15 Ill. A. 247. 

Kan.—Scott v. Scott, 80 Kan. 489, 
491, 103 Ps 1005, 133; AmSR 217, 25 


Lyon, 


LRANS Uo2ees AnnCas 564 [cit Cyc]; 


State v. Dent, 29 Kan. 416. 
Ky.—Ballard v. Caperton, 2 Metce. 
412; Lockridge v. Lockridge, 3 Dana 
28, 28 AmD 52. 
La.—Huber v. King, 49 La. Ann. 
1503, 22 S 887. 
Me.—Russell v. Russell, 69 Me. 
336; Dwelly v. Dwelly, 46 Me. 377. 
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rendered,®* this power being also often conferred 
upon them by statute as a necessary incident to the 
exercise of such jurisdiction;’’ and the power of 
the court in this respect is unaffected by a prior 
agreement between the parties not sanctioned by the 
An order for temporary alimony, it has 
been held, may be enforced by contempt proceed- 
jngs,®° while the action is pending,®® up to the time 


court.88 


Mass.—Foster v. Foster, 130 Mass. 
189; Slade v. Slade, 106 Mass. 499; 
Chase v. Ingalls, 97 Mass. 524. 

Mich.—Brown v. Brown, 135 Mich. 
TAd, Oo" NW 3963 Biler vy. “Hiler, “77 
Mich. 469, 43 NW 887, 6 LRA 399; 
Potts v. Potts, 68 Mich. 492, 36 NW 
240; Ross v. Griffin, 53 Mich. 5, 18 
NW 534; In re Bissell, 40 Mich. 63; 
North v. North, 39 Mich. 67; Haines 
v. Haines, 35 Mich. 138; Steller v. 
Steller, 25 Mich. 159; Brown v. 
Brown, 22 Mich. 299. 

Minn.—In re Fanning, 40 Minn. 4, 
41 NW 1076. 

Miss.—Millis v. State, 106 Miss. 
131, 638 S 344. 

Mont.—State v. Second Judicial 
Et Ct., 14 Mont. 396, 36 P 757, 40 P 


N. H.—Sheafe v. Laighton, 36 N. H. 
ae Sheafe v. Sheafe, 36 N. H. 

N. J—McClung v. McClung, 33 N. J. 
Eq. ia 

N. Y.—Winton v. Winton, 117 N. Y. 
623, 22 NE 379; Park v. Park, 80 N. Y. 
156 [aff 18 Hun 466]; Hayes v. Hayes, 
150 App. Div. 842, 135 NYS 225 [aff 
208 N. Y. 600, 102 NE 1104]; Stan- 
ley v. Stanley, 116 App. Div. 544, 101 
NYS 725; Woolworth v. Woolworth, 
115 App. Div. 405, 100 NYS 865; 
Compton v. Compton, 111 App. Div. 
9238, 97 NYS 618; Reese v. Reese, 46 
App. Div. 156, 61 NYS 760; Davis v. 
Davis, 838 Hun 500, 32 NYS 10; Mer- 
eer v. Mercer, 73 Hun 192, 25 NYS 
867; Matter of Sims, 57 Hun 433, 11 
NYS 211; Ryckman v. Ryckman, 34 
Hun 235 [aff 98 N. Y. 689 mem]; Ryer 
v. Ryer, 33 Hun 116, 67 HowPr 369; 
Strobridge v. Strobridge, 21 Hun 288; 
In re Clark, 20 Hun 551 [aff 81 N. Y. 
638 mem]; Lansing v. Lansing, 4 
Lans. 377, 41 HowPr 248; Carey v. 
Carey, 2 Daly 424; Grimm v. Grimm, 
1 BH. D. Smith 190; Ronan vy. Ronan, 
32 Misc. 467, 66 NYS 799; Hecht v. 
Hecht, 14 Mise. 597, 36 NYS 271; 
Holtham vy. Holtham, 6 Mise. 266, 26 
NYS 762; Allen v. Allen, 8 AbbNCas 
£75, -58° HowPr 381; . Pritchard: v. 
Pritchard, 4 AbbNCas 298; Ford v. 
Ford, 10 AbbPrNS 74, 41 HowPr 169; 
Isaacs vy. Isaacs, 61 HowPr 369 [aff 
10 Daly 306]; McQuien v. McQuien, 
61 HowPr 280; Gerard v. Gerard, 2 
Barb. Ch. 73 

N. Green, 143 N. C. 


(ou —Green Vv. 


' 406, 55 SE 818; Zimmerman v. Zim- 


merman, 113 N. C. 432, 18 SE 334; 
Bain ty. Painss0uN:< Cc; 322; Wood v. 
Wood, 61 N. C. 538. 

Oh.—Galley v. Galley, 33 Oh. Cir. 
Ct. 161; Lubbering v. State, 19 Oh. 
Cir. Ct. 658, 10 Oh. Cir. Dec. 508; 
Effinger v. State, 11 Oh. Cir. Ct. 389, 
5 Oh. Cir. Dec. 408; Kaderabek v. 
Kaderabek, 3 Oh. Cir. Ct. 419, 2 Oh. 
Cir. Dec. 236; Kaderabek v. Kadera- 
bek; 2) Oh:) Cir) Dee. 236; Hand iv. 
Hand, 11 Oh. Dec. (Reprint) 202, 25 
CincLBul 214; Stewart v. Stewart, 10 
Oh. Dec. (Reprint) 662, 23 CincLBul 
88; Myers v. Myers, 4 Oh. Dec. (Re- 
print) 217. But see Hart v. Hart, 1 
Oh. Dec. (Reprint) 94. 
rh eer MD ae v. Fowler, 161 P 

Pa.—Elmer v. Elmer, 150 Pa. 205, 
24 A 670; Groves’ App., 68 Pa. 143; 
Waldron v. Waldron, 55 Pa. 231; Wal- 
len v. Wallen, 11 Pa. Co. 41; Ormsby 
v. Ormsby, 1 Phila. 578. 

Tenn.—Kornik vy. Kornik, 3 Tenn. 

101 Tex. 607, 


Civ. A. 41, 46 [cit Cyc]. 
17 LRANS 1140 [cit | 


Tex.—Ex p. Davis, 
111 SW _ 394, 
O’Haley v. O’Haley, 31 Tex. 


Cyc]; 
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502; Burns v. Burns, 59 Tex. Civ. A 
549, 126 SW 333. 

Vt.—Andrew v. Andrew, 62 Vt. 495, 
20 A 817; Curtis v. Gordon, 62 Vt. 
340, 20 A 820. 

Va.—Purcell v. Purcell, 4 Hen, & 

Surry, 78 Wash. 


M. (14 Va.) 507. 

Wash.—Surry v. 

370, 189 P 44; McGill v. MeGill, 67 
Wash. 303, 121 P 469; In re Cave, 26 
Wash. 213, 66 P 425, 90 AmSR 736; 
State v. Smith, 17 Wash. 430, 50 P 52. 

W. Va.—Smith v. Smith, 81 W. Va. 
761, 95 SE 199. 

Wis.—Staples v. Staples, 87 Wis. 
592, 58 NW 10386, 24 LRA 433 

[a] Payment’ of alimony in ar- 
rears beyond a year prior to the ap- 
plication may be enforced by con- 
tempt proceedings. Shaffner v. Shaff- 
ner, 212 Ill. 492, 72 NE 447. 

[b] In New York.—(1) “It seems 
to me that the non-payment of ali- 
mony is a contempt punishable civ- 
illy under the third subdivision of 
section 14 of the Code, which confers 
upon a court of record the power to 
punish ‘a party to the action or spe- 
cial proceeding, an attorney, counsel, 
or other person for the non-payment 
of a sum of money ordered or ad- 
judged by the court to be paid ina 
case where by law execution cannot 
be awarded for the collection of such 
sum.’”’ Matter of Sims, 57 Hun 433, 
435, 11 NYS 211. (2) The remedy is 
given by Code Civ. Proc. § 1773 and 
not by § 1241. Conklin v. Conklin, 
125 App. Div. 280, 109 NYS 189; Stan- 
ley v. Stanley, 116 App. Div. 544, 101 
NYS 725; Carr v. Carr, 64 Mise. 435, 
110 NYS 625. (38) Counsel fees see 
infra § 693. 

{c] Attachment under commission 
of rebellion.—In Virginia, in an early 
case, it was held that a defendant 
who refuses to perform a decree for 
alimony, and standing out process or 
contempt, may be brought into court 
under a commission of rebellion and 
committed to jail until he performs 
it. Purcell v. Purcell, 4 Hen. & M. 
(14 Va.) 507. 

86. Cavenaugh v. Cavenaugh, 106 
Til, 209. 

87. Ark.—Ex p. Caple, 81 Ark. 504, 
$9 SW 830. 

Cal.—Ex p. Gordan, 95 Cal. 374, 30 
P 561. 

Colo.—Peo. v. Second Judicial 
Dist. Ct., 21 Colo. 251, 40 P 460. 

Conn.—Lyon vy. Lyon, 21 Coun. 
185. 

D. C.—lLane v. Lane, 27 App. 171; 
Tolman v. Leonard, 6 App. 224. 

Ga.—Stokes v. Stokes, 126 Ga. 804, 
55 SE 1023; Goss v. Goss, 29 Ga. 109. 

Tll.—Shaffner vy. Shaffner, 212 I11. 
492, 72 NE 447; Barclay v. Barclay, 
184 Ill. 471, 56 NE 821; Andrews v. 
Andrews, 69 Ill. 609; Wightman v. 
Wightman, 45 Ill. 167; Walter v. 
Walter, 189 Jll. A. 345; Harding v. 
Harding, 120 Ill. A. 389. 

Ky.—Sebastian v. Rose, 135 Ky. 
197, 122 SW 120; Ballard v. Caperton, 
2 Metc. 412. 

49 La. 


La.—State v. King, 
1503; 22 S 887: 
M Russell v. Russell, 69 Me. 336; 
Dwelly v. Dwelly, 46 Me. 377. 
PE a eta v. Slade, 106 Mass. 
Mich.—Carnahan v. Carnahan, 143 
Mich. 390. 107 NW 73, 114 AmSR 660, 
& AnnCas 538; Brown v. Brown, 135 
Mich. 141, 97 NW 396; Ervay v. Er- 
vay, 120 Mich. 525, 79 NW _ 802; 
Haines v. Haines, 35 Mich. 138. 
Minn.—State v. Jamison, 69 Minn. 


Ann, 
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of the entry of the final decree of divorce,®! after 
final judgment,®? or even after the suit has been 
ended ;°* but it does not fellow that a court will al- 
ways exercise this power under all cireumstances.* 
Pending an appeal from an order for temporary ali- 
mony, contempt proceedings cannot be begun for 
the enforcement of the order.®® ° 
appeal from a decree involving permanent alimony, 


But pending an 


427, 72 NW 451; Hurd v. Hurd, 63 
Minn. 4438, 65 NW 728. 

Nev.—Kapp v. Seventh Judicial 
Dist..Ct., 32 Nev. 264, 107 P94, Ann 
Casv9glZ2D 177% 

Y.—Lynde v. Lynde, 162 N. Y- 
405, 56 NB 979, 76 AmSR 332, 48 LRA 
679; Winton v. Winton, 117 N. Y. 623, 
22 NE 379 [athess3 Hun 4, 5 NYS 
537) jotRarkeov.. Park, 2 S04N: Sy.) L665 
Chadwick v. Chadwick, 170 App. Div. 
328, 156 NYS 190; Merrifield v. Merri- 
field, 151 App. Div. 931), 136- NYS. 875 
Wallace v. Wallace, 140 App. Div. 
800, 125 NYS 561; Stanley v. Stanley, 
116 App. Div. 544, 101 NYS 725; 
Compton v.. Compton, 111 App. Div. 
923, 97 NYS 618; Delanoy v. Delanoy, 
19 App. Div. 295, 46 NYS 106; Mer- 
cer v. Mercer, 73 Hun 192, 25 NYS 
867; Matter of Sims, 57 Hun 433, 11 
NYS 211; Kuhn v. Kuhn, 1 Silv. Sup. 
279, 4 NYS 952; Ryckman v. Ryck- 
man, 34 Hun 235 [aff 98 N. Y. 639 
mem]; Mahon vy. Mahon, 50 N. Y. 
Super. 92; Isaacs v.-Isaacs, 10 Daly 
306 [aff 61 HowPr 369]; Aiken v. 
Aiken, 96 Misc. 561, 160 NYS 876; 
Carr v. Carr, 64 Misc..435, 118 NYS 
625; Distasio v. Distasio, 26 Misc. 
491, 57 NYS 672; Hecht v. Hecht, 14. 
Mise. 597, ‘36 NYS 271; Pritchard v. 
Pritchard, 4 AbbNCas 398. See also 
Moore v. Moore, 142 App. Div. 459, 126 
NYS 936; Stewart-v. Stewart, 127 
App. Div. 724, 111 NYS 734. 

N. C.—Pain v. Pain, 80 N. C. 322. 

Oh.—Hoffman v. Hoffman, 28 Oh. 
Cir. Ct. 658; Effinger v. State, 11 Oh. 
Cire Cts889 a 5 -Ohee Cir. “Deca r 4035 
Hand v. Hand, 11 Oh. Dec. (Reprint) 
202, 25 CinecLBul 214; Stewart v. 
Stewart, 10 Oh. Dec. (Reprint) 662, 
23 CincLBul 38; Myers v. Myers, 4 
OhS&CP 217, 3 ChNP. 162. 

Pa.—Gilbert v. Gilbert, 14 Pa. 
Distind345 380) Pa. e Covad sso ty ov 
Hilt;-9 Pa. Dist. 169; 23), Pa.Co. 4225 
West v. West, 11 Pa. Co. 254; Wallen 
v. Wallen, 11 Pa. Co. 254; Wallen v. 
Wallen, 11 Pa. Co. 41; McInall v. 
McInall, 17 WklyNC 312. : 

Wash.—In re Cave, 26 Wash. 213, 
66 P 425, 90 AmSR 736; State v. Dit- 
mar, 19 Wash. 324, 53°P 350; State 
Vv. Smith, 17 Wash. 430, 50 P 52. 

Wis.—Staples Vv. Staples, 87 Wis. 
592, 58 NW 1086, 24 URA 433; 
Wright v. Wright, 74 Wis. 439, 43 
NW 145. 

88. Silberschmidt v. Silberschmidt, 
142% 111. GA... 682 

89. Gorham v. Gorham, 147 Ga. 
‘33, 94 SE 555; and cases supra. 
notes 85, 87. 

[a] In Arkansas the statute rec- 
ognizes proceedings for contempt as: 
an appropriate remedy for enforce- 
ment of orders and decrees for pay- 
ment of alimony pendente lite. Kirby 
Dig. § 2682; Ex p. Hall, 125 Ark. 309, 


188 SW 827. ’ 

90. Dillon v. Shiawassee Cir. 
Judge, 131 Mich. 574, 91 NW 1029;. 
Fehl v. Fehl,°34 Pa, Co. 82. 

91. Breig v. Breig, 16 Pa. Dist. 


346, 34 Pa. Co. 465. 


92. Rothermel v. Rothermel, 166 
HY wAs eo7i7. f 
93. Fehl v. Fehl, 17 Pa. Dist. 331, 


34 Pa: Co. 82. - See also, Dipple.v- 
Dipple, 15 Pa. Dist. 547 (the order 
for payment may be made absolute 
after the litigation has terminated by 


decree, dismissal, discontinuance, or 
nonsuit). ; ‘ 
94 Breig v. Breig, 16 Pa. Dist. 


346, 34 Pa. Co 465. 
95. Dole v. Gear, 14 Hawaii 554. 
But see State v. Second Judicial Dist. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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contempt proceedings may be instituted for the de- 
fault of the husband in the payment of temporary 


alimony.®°® A husband cannot be 


contempt in failing to comply with an order for 
-temporary alimony after dismissal of the action.%7 
However, there are jurisdictions where it has been 
held that a judgment for alimony cannot be en- 
forced by contempt proceedings; and in some ju- 
risdictions contempt proceedings will not lie in the 


absence of fraud. 
Imprisonment for debt. 


_ While there is authority 
to the contrary,’ the general and better rule is that 
alimony is not a ‘‘debt’’ within the meaning of stat- 
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punished as for 


utes or constitutions which prohibit imprisonment | 


Cro 1 Mont. 511. 79 PP 13--(appeal 
from decree of divorce). 

96. Harding v. Harding,.180 Il. 
592, 54 NE 604. 

97. Hayes v. Hayes, 150 App. Div. 
842, 185 NYS 225 [rev 74 Misc. 533. 
1384 NYS 482, and aff 208 N. Y. 600 
mem, 102 NE 1104 mem]. See also 
Fauls v. Fauls, 153 App. Div. 367, 
138 NYS 459 (a defendant ordered to 
pay alimony pendente lite should not 
be punished for failure to pay ali- 
mony between the entry of a judg- 
ment of dismissal on plaintiff’s fail- 
ure to appear at the trial until the 
restoration of the case for trial). 

[a] Discontinuance after recon- 
ciliation.— Where, pending a divorce 
proceeding, in which an order for ali- 
mony and counsel fees had been en- 
tered, the parties became reconciled, 
and discontinued the litigation, the 
eourt had no power to adjudge the 
husband in contempt for failure to 
pay a portion of the attorney’s fees 
so allowed. Dillon v. Shiawassee 
Ste Judge, 131 Mich. 574, 91 NW 
1029. 

98. In re Kinsolving, 135 Mo. A. 
631, 116 SW 1068. 

[al In Indiana.—‘“‘The fact that 
ins alimony contemplated by statute 
is in the nature of an ordinary judg- 
ment, which may be enforced by ex- 
ecution, creates a strong implication 
against the existence of the prior and 
more drastic remedy of contempt, 
and this implication is strengthened 
by the express provision concerning 
the enforcement of certain interlocu- 
tory orders in such cases by attach- 
ment, and by the granting of a like 
remedy to enforce the allowance for 
the reasonable expenses of the wife 
in prosecuting or defending the ac- 
tion, when the divorce is granted the 
wife or refused on the application of 
the husband.” Marsh v. Marsh, 162 
Ind. 210, 212, 70 NE 154 (construing 


Rev. St. [1894] § 1059). But see 
Stonehill v. Stonehill, 146 Ind. 445, 
45 NE 600 (construing Rev. St. 


[1894] § 1058). 

{b] In Iowa it is held that the re- 
fusal of a defendant in a divorce 
proceeding to pay a judgment for 
temporary alimony is not a contempt 
of court. Alien v. Allen, 72 Iowa 502, 
384 NW 3038; Baily v. Baily, 69 Iowa 
77, 28 NW 443, 

[e] In Porto Rico compulsory 
process against the property of the 
husband for nonpayment of tempo- 
rary alimony has been provided in 
lieu of contempt proceedings. Frau 
v. Canals, 8 Porto Rico 114. 

{d] In Canada it has been held an 
order for interim alimony is enforce- 
able only by an order for the pay- 
ment of money, and defendant can- 
not be committed for disobedience of 
it, as for a contempt of court. Gal- 
ley vy. Galley, (Alta.) 1 WestLR 155. 

Execution see infra § 711 et seq. 


99. Leeder v. State, 55 Nebr. 133, 
75 NW 541; Segear v. Segear, 23 
Nebr. 306, 36 NW 536. 


1. Coughlin v. Ehlert, 39 Mo. 285; 
Jn re Kinsolving, 135 Mo. A. 631, 116 
SW 1068; Leeder v. State, 55 Nebr. 
£33, 75 NW 541. See also infra § 
711: 

[a] 


permanent alimony is enforceable 
like judgments at law, and in the ab- 
sence of fraud a party cannot be im- 
prisoned as for contempt for failure 
to pay permanent alimony. Section 
20 of our Bill of Rights declares: ‘No 
person shall be imprisoned for debt 
in any civil action on mesne or final 
process unless in case of fraud’ 
Manifestly a decree for permanent 
alimony is a debt within the mean- 
ing-of the above provision of the 


constitution.” Leeder v. State, 55 
Nebr. 133, 136, 75 NW 541. 

2. Ala.—Murray v. Murray, 84 
Ala,. 363, 4 S 239; Ex p. Hardy, 68 


Ala, 303. 
Ark.—Ex p. Hall, 125 Ark. 309, 188 
SW 827, 828 [auot Cyc]. 
Cal.—Ex p. Perkins, 18 Cal. 60. 
Colo.—In re Popejoy, 26 Colo. 32, 
55 P 1083, 77 AmSR 222. 
Conn.—Lyon y. Lyon, 21 Conn. 185. 
D. C.—Tolman v. Leonard, 6 App. 


224. 

Fla.—Bronk v. State, 43 Fla. 461, 
31 S 248, 99 AmSR 119. 

Ga.—Lewis v. Lewis, 80 Ga. 706, 
6 SE 918, 12 AmSR 281; Carlton v. 
Carlton, 44 Ga. 216. 

Tll— Barclay v. Barclay, 184 Ill. 
375, 56 NE 636, 51 LRA 351; .O’Cal- 
laghan vy. O’Callaghan, 69 Ill. 552; 


Wightman v. Wightman, 45 Ill. 167. 
Ind.—Menzie v. Anderson, 65 Ind. 


239. 

Iowa.—Ex p. Grace, 12 Iowa 208, 
79 AmD 529. 

Ky.—Ballard v. Caperton, 2 Metc. 
412; Logan vy. Logan, 2 B. Mon. 142. 


La.—State vy. King, 49 La. Ann. 
15038, 22: S<887. 

Mass.—Slade v. Slade, 106 Mass. 
499; Allen v. Allen, 100 Mass. 373; 
Chase v. Ingalls, 97 Mass. 524. 

Mich.—Ervay v. Ervay, 120 Mich. 


525, 79 NW 802; Haines v. Haines, 
$58) Mich+elss, + ButseseeaiSteller! v- 
Steller, 25 Mich. 159 (holding that a 
constitutional provision prohibiting 
imprisonment for debt forbids im- 
prisonment for noncompliance with 
an order directing the payment of 
alimony, unless there is something 
of wrong beyond the mere failure to 
pay the money and the party, before 
he can be punished, must have an op- 
portunity to be heard in his own ex- 
planation). 

Minn.—Hurd v. Hurd, 63 Minn. 443, 
65 NW 728. 

N. H.—Sheafe v. Sheafe, 36 N. H. 


L5G. 

N. M.—Ex p. Canavan, 17 N. M. 
100, 180 P 248. 

N. Y.—Grimm v. Grimm, 1 E. D. 
Smith cre 

N. C.—Pain v. Pain, 80 N. C. 322. 

Oh.—State v. Cook, 66 Oh. St. 566, 
64 NE 567, 58 LRA 625; Musser v. 
Stewart, 21 Oh. St. 353; Effinger v. 
State, 5 Oh. Cir. Dec. 408; Hand v. 
Hand, 11 Oh. Dee. (Reprint) 202, 2 
CinecLBul 214. 

R. I.—Audet’s Pet., 38 R. I. 43, 9 
A 678; Ex p. Mowry, 28 R. I. 242, 6 
A 575. 

Ss. C—Smith v. Smith, 51 S. C. 379, 
29 SE 227. 

Vt.—Andrew v. Andrew, 62 Vt. 495, 


Qe 


In Nebraska.—‘A decree for | 


20 A 817; Curtis v. Gordon, 62 Vt. 
' 340, 20 A’ 820 
Wash.—In re Cave, 26 Wash. 213, 
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for debt.? In some jurisdictions, while alimony itself 
is looked upon as a debt, yet, if the husband having 
the ability to do so refuses to pay alimony, he may 
be imprisoned, the imprisonment in such cases being 
for the contempt, and not for the debt.? 

Debtors of the husband, 
for temporary alimony has been rendered, cannot 
be harassed with contempt proceedings.* 

An agreement to pay alimony, although embodied 
in the decree for divorce, cannot, it has been held, 
be enforced by contempt proceedings where the 
court Lad no authority to award alimony;°® but if 
the court had authority to. award alimony, the agree- 


against whom a decree 


66 P 425, 90 AmSR 736. 

W. Va.—Smith v. Smith, 81 W. Va. 
761, 95 SE 199 
gunes-—Kerr v. Kerr, [l8oitiv2 Oarwe 

See-also Constitutional Law § 447; 
Contempt §§ 18, 134. 

ja] Temporary alimony is not a 
debt within the meaning of the con- 
stitution, and the husband may be 
held to answer a rule for contempt 
in default of payment. Stewart v. 
Stewart, 10 Oh. Dec. (Reprint) 662, 
23 CincLBul 38. 

[b] Not absolute debt.—‘“The al- 
lowance of alimony is not in the na- 
ture of an absolute debt. It is not 
unconditional and unchangeable. It 
may be changed in amount, even 
when in arrears, upon good cause 
shown to the court having jurisdic- 
tion. The fact that such a decree 
may be sued upon under certain cir- 
cumstances, or enforced, as is the 
case in some jurisdictions, by either 
execution or attachment of the per- 
son, or both, does not, in our opinion, 
change its essential character.” Tol- 
ee v. Leonard, 6 App. (D. 'C.)° 224, 

[ec] Penalty.—“The liability to 
pay alimony is not founded upon a 
contract, but is a penalty imposed 
for a failure to perform a duty.” 
Barclay v. Barclay, 184 Ill. 375, 376, 
56 NE 636, 51 LRA 361. ; 

3. Ex p. Joutsen, 154 Cal. 540, 98 
P 391; Ex p. Silvia, 123 Cal. 298, 55 
P 988, 69 AmSR 58; Hurd v. Hurd, 63 
Minn. 4438, 65 NW = 728. See also 
Coughlin v. Ehlert, 39 Mo. 285, 286 
(‘The party here was under no other 
contempt than that of refusing to 
pay the money which the-court had 
ordered to be paid as alimony. As 
process against the body for the non- 
payment of a debt cannot now be is- 
sued, there would seem to be no 
means of putting a party in con- 
tempt for disobeying orders or de- 
erees for the mere payment of 
money. We do not mean to say that 
a party may not be put in contempt 
for disobeying a decree for the per- 
formance of acts which are within 
his power and which the court may 
properly order to be done. If 
were shown, for instance, 
party had in his possession a certain 
specific sum of money, or other 
things, which he refused to deliver 
up under the order of the court for 
any purpose, it may very well be 
that his disobedience would be a con- 
tempt ior which he might lawfully 
be imprisoned. But the order must 
be for the performance of some spe- 
cific act other than the mere pay- 
ment of money’’). 

4 Carper v. Carper, 94 Miss. 598, 
48 S 186, 136 AmSR 588 (such a pro- 
ceeding would be equivalent to im- 
prisonment for debt). 

5. Glynn v. Glynn, 8 N. D. 233, 77 
NW 594 (where it appeared that the 
reason the court had no authority to 
award alimony was that the divorce 
was granted the husband for the 
fault of the wife, the court having 
no power in such a case to award 
alimony, and it was said that the 
amount ordered to be paid arose 
from express contract and could not 
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ment will be enforced by contempt proceedings.® 
Where the decree of the court contains no provision 
for alimony, and the parties enter into an agreement 
in writing stipulating for the payment of alimony, 
such agreement is not a part of the decree, and 
therefore cannot support a rule for an attachment.’ 

[§ 693] (2) For Failure to Pay Counsel Fees 
and Expenses. While the matter must of course 
depend on the provisions of the statutes of the par- 
ticular jurisdiction,® it has been held that the pay- 
ment of counsel fees and suit money may be en- 
forced by an attachment tor contempt;*° but under 
the statutes in some jurisdictions + the rule apples 
only to counsel fees allowed pendente lite and not 
to such fees awarded in the final judgment.” 

[§ 694] (3). For Failure to Give Security. A 
failure or refusal to give security for the payment 
of alimony as required may be enforced by contempt 
proceedings,'® but this rule may not apply where 
the statute prescribes other exclusive remedies for 
such ecases,!* as for .example the sequestration of 
the husband’s personal property and the rents and 
profits of his real estate.?® 


DIVORCE 


[§§ 692-697 
[§ 695] (4) For Fraudulently Conveying Prop- 
erty. It has been held that a conveyance of 


property by a husband in anticipation of an action 
by the wife for a divorcee and alimony, and with in- 
tent to prevent the execution of any decree for ali- 
mony that the wife might obtain, while a fraud upon 
her, does not of itself constitute a contempt of 

court.+6 op 
[§ 696] ¢. Prerequisites to Attachment—(1) In 
General. Among other prerequisites +7 a valid or- 
der or decree for alimony is necessary upon which 
to base the proceedings for attachment of the hus- 

band’s person.1® 
[§ 697] (2) Other Remedy Existing or Pro- 
ceeding Pending. Contempt proceedings, it has been 
said, should be resorted to only in extreme cases,’? 
and in some jurisdictions contempt proceedings 
should not be employed where the wife has already 
ample security,2° or unless it has been previously 
determined by the court that other methods will not 
be effective.2?. But in other jurisdictions it need not 
be shown that other methods will not be effective.** 
The pending of other proceedings affecting the judg- 
does not permit the bringing of con~ 


tempt proceedings to enforce the 
payment of alimony or of suit money 


be enforced by contempt proceed-| § 734. 
ings). 17. See infra §§ 697-699. 

6. Cavenaugh y. Cavenaugh, 106 Notice of application see infra § 
TA, 209. 703. 

7. Lasher v. Lasher; 36 Pa, Co. 18. Sanchez v. Sanchez, 21 Fla. 
406 346; Lake v. Houghton Cir. Judge, 


3. Enforcement of payment of 
costs see supra § 490. 
9. See statutory provisions. 


10. Van Dyke v. Van Dyke, 125 
Ga. 491, 54 SE 537; Strobridge v. 
Strobridge, 21 Hun (N. Y.) 288; 


Pritchard v. Pritchard, 4 AbbNCas 
GN Y:)— 298; Hilt ve Hilt; 9° Pa. Dist. 
Sooo Pa. Co, 422. See also supra 

692. 

{a] Precept or order to show 
cause.—Ward y. Ward, 6 AbbPrNS 
CNB YD U9: 

11. See statutory provisions. 

12. Stanley v. Stanley, 116 App. 
Div. 544, 101 NYS 725. See also Jac- 
quin v. Jacquin, 36 Hun (N. Y.) 378 
(a direction in a final judgment for 
counsel fees could not be enforced by 
contempt proceedings, but the power 
to punish for contempt was limited 
by statute to the husband’s failure 
to comply with orders made during 
the pendency of the action for the 
payment of money, or directions con- 
tained in the final judgment for pay- 
ments to be made for the education 
and maintenance of his children and 
the support of his wife). But see 
Mercer v. Mercer, 73 Hun 192, 25 
NYS 867 (where it was held that an 
improper direction in an order for 
counsel fees, that the amount be in- 
cluded in the final judgment in the 
action, which was done, did not pre- 
vent the wife from enforcing the 
payment of the allowance by con- 
tempt proceedings). 

13. Wright v. Wright, 74 Wis. 439, 
43 NW 145. 

14. See statutory provisions; and 
cases infra note 15. 

Other remedies see infra § 710 et 
seq. 

15. Peo. v. Walsh, 132 App. Div. 
462, 116 NYS 839 (construing Code 
Civ. Proc. § 1772); Stewart v. Stew- 
art, 127 App. Div. 724, 111° NYS! 734: 
See also infra §§ 731, 732. 

{a] Prior to present code provi- 
sion see Park v. Park, 80 N. Y. 156 
{aff 18 Hun 466]. 


16. Stuart v. Stuart, 123 Mass. 
370. 
{a] Reason for rule.—A person 


cannot be in contempt of court for 
disobedience of an order not yet 
passed, in a suit not yet begun, and 


of which, therefore, he cannot have 
had_ notice. Stuart v. Stuart, 123 
Mass. 370. 


Setting aside conveyance see infra 


172 Mich. 660, 138 NW 249; Adams v. 


Adams, 179 App. Div. 152, 166 NYS 
167; Gardner v. Gardner, 146 App. 
Div. 887, 130 NYS 801; Moore v. 
Moore, 64 Pa. Super. 192. See also 


Contempt § 14, 

{a] Sufficiency of order to sustain 
contempt proceedings.—An order for 
payment of ‘necessary court ex- 
penses and witness fees as they shall 
accrue” is sufficiently definite to sus- 
tain an order for contempt for fail- 
ure to make such payments. Lake v. 
Houghton Cir. Judge, 172 Mich. 660, 
138 NW 249. But see Dwyer v. 
Wayne Cir. Judge, 197 Mich. 383, 163 
NW 928 (where a decree was errone- 
ously entered in the record of the 
prior suit which had been dismissed). 


oe: Haines v. Haines, 35 Mich. 
38. ‘ 
20. Andrews vy. Andrews, 69 IIl. 


609; Lockridge vy. Lockridge, 3 Dana 
(Ky.) 28, 28 AmD 52. 

Requiring security see infra § 739. 

21. Andrews v. Andrews, 69 Ill. 
609; Flower v. Flower, (N. J. Ch.) 49 
A 158. 

[al Dien on real estate of hus- 
band.—There can be no doubt of the 
power of the court to award an at- 
tachment for noncompliance with an 
order for the payment of alimony, 
but the power should not be exer- 
cised where the decree for divorce 
and alimony was made a lien on the 
husband’s estate. Andrews v. An- 
drews, 69 Tl]. 609. 

[b] Unexhausted levy ‘on land.— 
An attachment for contempt will not 
be allowed solely as a means to col- 
lect money when the petitioner has 
an unexhausted levy on lands, im- 
peded only by a judgment which she 
alleges is fraudulent, when she has 
taken no steps either to set the al- 
leged fraudulent judgment aside or 
to realize from the lands by a sale 
under her own levy despite the fraud- 
ulent lien, and recovery under an 
ejectment if possession is refused. 
The fraudulent character of a judg- 
ment cannot be tested on an order 
to show cause why an attachment 
should not be allowed for a: contempt. 
The petitioner must exhaust her rem- 
edies by procedure in the proper for- 
um in the orderly method required 
by the circumstances of her case. 
Flower v. Flower, (N. J. Ch.) 49 A 


158. 
{c] In New York (1) the statute 


pending the action, unless it appears 
to the court that payment cannot be 
enforced by execution, sequestration, 
or resorting to security. Uttal -v. 
Uttal, 140 App. Div. 255, 125 NYS 2; 
Conklin v. Conklin, 125 App. Div. 280, 
109 NYS 189; Sandford v. Sandford, 
44 Hun (N. Y.) 563; Whitney v. 
Whitney, 58 N. Y. Super. 335, 11 NYS 
582, 19 NYCivProc 265; Mahon v. Ma- 
hon, 50 N. Y. Super. 92, 5 NYCivProc 
58; Gane v. Gane, 46 N. Y. Super. 
218, 45 N. Y. Super. 355; Isaacs v. 
Isaacs, 10 Daly (N. Y.) 306 [aff 61 
HowPr 369]; Goldman y. Goldman, 
103 Misc. 700, 171 NYS 26; Distasio 
v. Distasio, 26 Mise. 491, 57 NYS 672; 
Taliaferro v. Taliaferro, 171 NYS 
25; Cockefair v. Cockefair, 7 NYS 
170, 23 AbbNCas 219. See also Lan- 
sing v. Lansing, 4 Lans. (N. Y.) 377; 
Pritchard v. Pritchard, 4 AbbNCas 
298; Ford v. Ford, 10 AbbPrNS 
(N. Y.) 74, 41 HowPr 169. (2) There 
should be an adjudication to that ef- 
fect in the order to show cause. Gold- 
man v. Goldman, 103 Misc. 700, 171 
NYS 26; Taliaferro vy. Taliaferro, 171 
NYS 25. 

22. Peo. v. Second Judicial Dist. 
Ct., 21 Colo. 251, 40 P 460; Bonney v. 
Bonney, 98 Ill. A. 129; State v. King, 
49 La. Ann. 881, 21 S 585; Morton v. 
Morton, 4 Cush. (Mass.) 518. See 
also Haines v. Haines, 35 Mich. 138 
(in case of temporary alimony at- 
tachment will lie, since the nature 
and purpose of allowances to carry 
on litigation will not permit of their 
being required to depend for en- 
forcement on execution). 

[a] Remedy by fieri facias,— 
The fact that a defaulting defendant 
may be enforced by fieri facias to pay 
alimony will not prevent the court 
from punishing him for a willful re- 
fusal to comply with its order. State 
v. King, 49 La. Ann. 881, 21 S 585. 
See also infra § 711. 

[b] A statutory remedy by execu- 
tion has been held to be cumulative 
merely, and not to affect the inher- 
ent power of a court to enforce by 
contempt proceedings the payment of 
alimony. Peo. v. Second Judicial 
Dist. Ct., 21 Colo. 251, 40 P 460. See 
also infra § 711. 

[ec] Remedy by scire facias.—But 
it has been held that scire facias is 
a more appropriate remedy to com- 
pel payment of alimony, where the 
amount is fixed and payable at stated 
periods, or by installments, after 
final decree of divorce, than attach- 
ment or proceedings for contempt in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page snd note number, 
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§§ 697-698] 


ment for alimony has been held not to be a bar to 
Failure to comply with an 
order for payment of alimony is not excused by the 
. pendency of an action against him to recover the 
alimony,** or because of the pendency of a motion 
by him to set aside the. judgment.”> 
the .decree directing payment of alimony is made 
a specific len upon real estate does not deprive the 
court of its power to enforce payment by an attach- 
( The pendency of an appeal 
from a decree for divorce and for alimony may not 
But a husband is not in 
contempt in failing to pay alimony while a reference 
to determine his financial condition is pending,?* or 
while an order restraining enforcement of the decree 


contempt proceedings.?* 


ment for contempt.?° 


excuse a failure to pay.?” 


for alimony is m force.?? 
[§ 698] 
fusal.°° 


not complying with the order of the 
court. Morton v. Morton, 4 Cush. 
(Mass.) 518 (per Shaw, C. J.). See 
also Chestnut v. Chestnut, 77 Ill. 346 
(where, referring to the above case, 
the court says that scire facias may 
be the more appropriate remedy un- 
der such circumstances, “but the dif- 
ficulty lies in the application of the 
remedy to the facts of this case.” 
And the court admits that “the rea- 
soning of the eminent judge who de- 
livered the opinion of the court seems 
unanswerable’). See also infra § 
732. 

{d] Suit on promissory notes. — 
Although installments of alimony are 
evidenced by promissory notes which 
may be sued on, yet the court has 
ample power to enforce payment of 
such installments by attachment for 
contempt. Bonney v. Bonney, 98 Ill. 
A. 129. ‘ 

23. Conn.—lLyon v. Lyon, 21 
Gonn. 185. 

Ill.— O'Callaghan v. O’Callaghan, 59 
Til. 552. 

Mich.—Filer v. Filer, 77 Mich. 469, 
43 NW 887, 6 LRA 399. 

N. Y.—Knauer vy. Knauer, 121 App. 
Div. 748, 106 NYS 491. 

Oh.—Fricke v. Fricke, 18 Oh. Cir. 
Ct. 4383; 10-Oh. Cir:-Dec. (2038. 

[a] A petition to modify an-order 
for the payment of alimony will not 
estop the wife frcm proceeding in 
contempt for past noncompliance 
with the order. Fricke v. Fricke, 18 
Oh. Cir. Ct. 433, 10 Oh. Cir. Dec. 208. 

24. Tuyon v. Lyon, 21 Conn. 185. 

25. Knauer v. Knauer, :121 App. 
Div. 748, 105 NYS 491. 

26. O’Callaghan v. O’Callaghan, 69 
Tll. 552; McSherry v. McSherry, 49 
Till. A. 90. See also infra §\ 723. 

27. State v. Second Judicial Dist. 
GE Pole Orne solils 9) i Ls.. A Buteses 
Dole v. Gear, 14 Hawaii 554 (appeal 
from order allowing temporary ali- 
mony). 

28. Goodsell v. Goodsell, 94 App. 
Div. 448, 88 NYS 161. 

29. Comstock v. Comstock, 49 
Mise. 599, 99 NYS 1057. 

30. Notice of application see infra 


§ 703. 

31. Cal.—Ex p. Cottrell, 59 Cal. 
420. 

Ill.— Barclay v. Barclay, 184 Ill. 


471, 56 NE 821. 

La.—Otillio v. Otillio, 119,La. 965, 
44'S. 799. 

Mich.—Ervay v. Ervay, 120 Mich. 
525, 79 NW 802; Edison v. Edison, 56 
Mich. 185, 22 NW 264; Brown v. 
Brown, 22 Mich. 299. 

IN; oY. Parke ve Park, 80 0Niiey.- 156 
[aff 18 Hun 466]; Horter v. Horter, 
177 App. Div. 827, 164 NYS 889; Don- 
ovan v. Donovan, 153 App. Div. 883, 
137 NYS 1088; Vogel v. Vogel, 146 
App. Div. 928, 131 NYS 67; Compton 
v. Compton, 125 App. Div. 859, 110 
NYS 775; Stanley v. Stanley, 116 App. 
Div. 544, 101 NYS 725; Woolworth v. 
Woolworth, 115 App. Div. 405, 100 
NYS 865; Flor v. Flor, 73 App. Div. 

: [19 C. J.—20] 


(3) Demand for Payment and Re- 
The general rule is that a specific demand 
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The facet that 


court.?* 


262, 76 NYS 8138; Delanoy v. Delanoy, 
19 App. Div. 295, 46 NYS 106; Sand- 
ford v. Sandford, 40 Hun 540; Ryck- 
man y. Ryckman, 32 Hun 193; No- 
land vy. Noland, 29 Hun 630; Gane v. 
Gane, 45 N. Y. Super. 355; Matzke v. 
Matzke, 173 NYS 244; Reich v. 
Reich, 167 NYS 660. 
Oh.—Kaderabek v. Kaderabek, 2 
Oh. Cir. Dec. 236. 
epee v. Luuther, 25° Pa.) Co: 


S. D.—Larson v. Larson, 9 S. D. 1, 
67 NW 842. 

Wash.—State v. Ditmar, 19 Wash. 
324, 53 P.. 350. 

fal Accrued alimony—Contempt 
proceedings cannot be instituted un- 
til after the judgment for granting 
alimony is served, but the moment it 
is served accrued alimony from the 
time of the entry of judgment to the 
time of the service thereof becomes 
due and payable, and for failure to 
pay the accrued: alimony defendant 
may be adjudged in contempt. Gunn 
Ne Gunn, 120 App. Div. 353, 105 NYS 
40. 

32. Shaffner v. Shaffner, 212 Ill. 
492, 72 NE 447; Potts v. Potts, 68 
Mich. 492, 836 NW 240. 

[a] Where it is in evidence that 
the husband has before demand de- 
clared that he would never pay ali- 
mony, it is not necessary to allege or 
prove a demand before. proceeding to 
punish him for contempt. State v. 
Ditmar, 19 Wash. 324, 53 P 350. 

383. Ex p. Cottrell, 59 Cal. 420; Ex 
p. Cottrell, 59 Cal. 417. / 

34. Ex p. Canavan, 17 N. M. 100, 
130 P 248 (where the husband in his 
answer in contempt proceedings for 
violation of a restraining order is- 
sued in a divorce action claimed that 
he was unable to pay the amount 
awarded his wife by the divorce de- 
eree, he could not relieve himself 
from the charge of contempt by a 
claim that no demand had been made 
upon him for payment of the amount 
of the decree, no demand being nec- 
essary, Since his plea showed that it 
would have been unavailing, and the 
omission of a demand, even if de- 
mand was required, being merely an 
error or irregularity, and not juris- 
dictional). 

35. Shaffner v. Shaffner, 212 I11. 
492, 72 NE 447. ; 

{a] Reason for rule.—‘“‘The only 
purpose of a demand is to give the 
defendant an opportunity to pay. 
Here the decree for alimony was 
originally entered by consent of the 
defendant. He knew exactly what its 
provisions were, and it was his duty 
to comply therewith withoutany de- 
mand if it designated the time when, 
the place where and the person to 
whom the payments were to be 
made. We are unable to determine 
from the abstracts before us whether 
this decree was thus specific. In 
this proceeding, however, prior to 
the entry of the order of attachment 
a notice was served upon the defend- 
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upon the husband for the alimony alleged to be due 
is a condition precedent to the issuance of an attach- 
ment against his person for refusal to pay,** but 
this has been held unnecessary where he has already 
refused to pay,®? where he was present in court 
when the order was made and afterward refused to 
obey it,?? or where it plainly appears that such 
demand would be unavailing ;** and it has been held 
that the order to show cause in the contempt pro- 
ceedings gives him an opportunity to pay and does 
away with the necessity of a formal demand.*° 
demand on the husband, in order to be a sufficient 
demand, must be made by one authorized to receive 
payment of the alimony.*® 
quired to make the husband liable in contempt pro- 
ceedings may be affected by statute or rule of 
Proof of refusal to pay or default in pay- 


The 


The kind of demand re- 


ant by complainant’s solicitor, to the 
effect that complainant would on a 
day certain ask for a rule on the 
defendant to show cause why he 
should not be punished for contempt 
for failure to comply with the de- 
cree. Defendant then had an oppor- 
tunity to pay the solicitor, and did, 
in fact, make a small payment to 
him, Under the circumstances shown 
here, failure to prove a demand can- 
not avail the defendant for two rea- 
sons: First, he was given an oppor- 
tunity to pay when notice was served 
upon him; and second, his non-com- 
pliance with the decree must be re-' 
garded as willful.” Shaffner v. Shaff- 
ner, 212. Ill. 492, 497, 72 NE 447. 

-36. Kalmanowitz v. Kalmanowitz, 
108 App. Div. 296, 95 NYS 627. See 
also Conklin vy. Conklin, 113 App. Div. 
743, 99 NYS 310 (a sufficient demand 
was not shown where it appeared 
merely that the demand was made 
by the managing clerk of the wife’s 
attorney, because the attorney’s: au- 
thority to act for the wife ceased 
after the entry of judgment in the 
absence of anything to the contrary). 

[a] A counsel fee awarded the 
wife belongs to her, and is not en- 
forceable except. at her instance, so 
that a demand made on the husband 
therefor by the wife’s attorney is not 


as Reich v. Reich, 167 NYS 
37. See statutory provisions; 


rules of courts; and cases infra this 
note. 

[a] Personal demand.-—By virtue 
of the statute, a personal demand 
may be necessary before the husband 
could be committed for contempt. 


Edison v. Edison, 56 Mich. 185, 22 
NW 264; Reilly v. Reilly, 146 App 
Div. 9138, 181 NYS 1140; Goldie v 


Goldie, 77 App. Div. 12, 79 NYS 268. 
See Krauss v. Krauss, 127 App. Div. 
743, 111 NYS 790 (holding that a 
husband is in contempt who has not 
paid alimony awarded to his wife 
where the decree was duly served 
upon him and a personal demand for 
payment made upon him therefor). 

[b] Service on defendant’s attor- 
ney.—An order to show cause why 
one should not be punished for con- 
tempt for failure to pay alimony 
served on the attorney for defendant 
is insufficient. Goldie v. Goldie, 77 
App. Div. 12, 79 NYS 268. 

{c] Demand beyond jurisdiction. 
—(1) Mere delivery to a defaulting 
husband in another state of a certi- 
fied copy of the order is not suffi- 
cient. Johnson v. San WHrancisco 
SupereiCh Mess Calso ss  aCa)e wetoan 
order for alimony is not such orig- 
inal process as need be served with- 
in the territorial limits over which 
a municipal court has jurisdiction. 
Edison v. Edison, 56 Mich. 185, 22 
NW 264. 

[ad] Where there is no proof of a 
proper demand (1) the court is with~ 
out power to grant an order to show 
cause. Reich v. Reich, 167 NYS 660. 
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ment is also necessary under some statutes.*® 

A husband is not in contempt, it has 
been held, for failure to pay temporary alimony 
where there has been gross laches in making the de- 


Laches. 


mand for payment.°° 
[§ 699] 
ity. 


lief that he had paid more than 


creed, the husband should be given an opportunity 
to pay 4” or to take steps to review a judgment of 
Nor does the fact that her father con- 
tributes to the wife’s support constitute a defense.*4 


contempt.** 


(2) Hence the defect in the proceed- 
ing cannot be cured by the later affi- 
davit of the attorney that he heard 
a demand made by the wife. Reich 
v. Reich, supra. 

38. Matzke v. Matzke, 173 NYS 
244. See also In re McCarty, 154 
Cal. 534, 537, 98 P 542 (“It is not 
necessary for a wife on the hearing 
of a contempt proceeding for non- 
payment of alimony to prove any- 
thing more than the making of the 
order and disobedience of it by her 
husband in refusing to pay _ the 
amounts which the court found he 
had the ability to do when it made 
the order. She makes a prima facie 
case at the hearing by producing the 
original order, and by proof of the 
refusal of her husband to make pay- 
ment according to its terms’’). 

39. Stone v. Stone, 162 Mich. 319, 
127 NW 258 (where a suit for di- 
vorce was begun by a wife in 1895 
and after the payment of temporary 
alimony for four months, defendant, 
having removed from the _ state, 
ceased paying alimony and later se- 
cured a divorce in the state to which 
he had gone, no further proceedings 
having been taken in the suit by 
complainant, and defendant had re- 
married and lived with «his second 
wife for a number of years to the 
knowledge of complainant, and no 
demand for further alimony was 
made until 1908 when complainant 
sought to recover the temporary ali- 
mony accrued since the last pay- 
ment, complainant’s suit was prop- 
erly dismissed for want of prosecu- 
tion). 

40. Shaffner v. Shaffner, 212 Ill. 
492, 72 NE 447. 

[a] “The fact that appellee re- 
ceives an allowance from her father 
for her support is entirely without 
significance. .. . Assistance rendered 
appellee by her parent in nowise af- 
fects the duty resting upon appellant 
to satisfy his own obligation in this 


regard.” Shaffner v. Shaffner, 212 
3ll. 492, 497, 72 NE 447. 
41. Deen v. Bloomer, 191 Ill. 416, 


61 NE 131; State v. Second Judicial 
Dist; Ct; 31 Mont, 51%;79"° PP T3* Ronan 
v. Ronan, 32 Misc. 467, 66 NYS 799. 


42. Ex p. Hall, 125 Ark. 309, 188 
SW 827. 

43. Ex p. Hall, 125 Ark. 309, 188 
SW 827. See also infra § 708. 

44. Shaffner v. Shaffner, 212 Ill. 
492, 72 NE 447. 

45. IllBlake v. Blake, 80 Ill. 


523; Blake v. Peo., 80 Ill. 11. 
Kan.—State v. Dent, 29 Kan. 416. 
La.—State v. King, 49 La. Ann. 

1503, 22 S 887. 

1es® Slade v. Slade, 106 
Oh.—Kaderabek v. Kaderabek, 2 

Oh. Cir. Dec. 2386; Stewart v. Stew- 

art, 10 Oh. Dec. (Reprint) 662, 23 

CincLBul 38; Hand vy. Hand, 11 Oh. 

Dec. (Reprint) 202, 25 CincLBul 214. 


Mass. 


(4) Wife’s Needs and Husband’s Abil- 
The wife’s need is not a material question in 
determining whether the husband is in contempt for 
failure to pay alimony as directed.?° 
the allowance of alimony was too large is no de- 
fense in contempt proceedings where the husband 
has not applied for a modification of the order ;* but 
where failure to pay resulted from a bona fide be- 


DIVORCE 


all ™ w aa: 


[§§ 698-699 


Husband’s ability. It is generally held that in 
order for the husband to be guilty of contempt the 
refusal to pay alimony must be willful,4? amount- 
ing, as it has been said, to “contemptuous disobedi- . 


ence,’’ *® and that attachment is not properly grant- 


but is where it 
casioned by his 


The fact that | ing payment.*® 


the amount de- 


[a] Questioning the legal effect of 
the order for alimony will not ren- 
der a refusal to pay any the less 
willful. Longhi v. Longhi, 202 Ill. 
A. 8. See also supra § 697 text and 
note 27. 

46. Slade v. Slade, 106 Mass. 499. 

47. Ala.—Webb v. Webb, 140 Ala. 
262, 37,5 96, 103 AmSR 30. 


Cal.—Ex p. Joutsen, 154 Cal. 540, 
98 P 391; Allen v. San Francisco 
Super! (Cty 33 1Cal e504 65m bam 


Hx p. Silvia, 123 Cal. 293, 55 P 988; 
69 AmSR 58; Ex p. Todd, 119 Cal. 57, 
50 P 1071; Spencer v. Lawler, 79 Cal. 
215, 21 P.742;.In re Wilson; 75 Cak 
580, 17 P 698; Galland v. Galland, 44 
Cal. 475, 13 AmR 167. 

Ga.—Davis v. Davis, 1388 Ga. 8, 74 
SE 830; Van Dyke v. Van Dyke, 125 
Ga. 491, 54 SE 537; Wester v. Mar- 
tin, 115 Ga. 776, 42 SH 81; Lewis v. 
Lewis, 80 Ga. 706, 6 SE 918, 12 Am 
SR 281; Lester v. Lester, 63 Ga. 356; 
Carlton v. Carlton, 44 Ga. 216; Pinck- 
ard v. Pinckard, 23 Ga. 286. 

Ill.—Shaffner v. Shaffner, 212 Ill. 
492, 72 NE 447; Blake v. Peo., 80 
Th. 11; O’Callaghan v. O’Callaghan, 
69 Ill. 552; Mueller v. Mueller, 202 
Ill. A. 116; Hengen vy. Hengen, 192 
Ill, A. 151; Kadlowsky v. Kadlowsky, 
63 Ili, A. 292; Schuele v. Schuele, 57 
me A. Ke McSherry v. McSherry, 49 

SecA 


Iowa.—Peel v. Peel, 50 Iowa 521. 
Kan.—State v. Dent, 29 Kan. 416. 
Ky.—-Lockridge v. Lockridge, 3 


Dana 28, 28 AmD 52. 


Pe go ae v. Russell, 69 Me. 
Minn.—Hurd v. Hurd, 63 Minn. 443, 
65 NW 728. 
Mont.—State vy. Second Judicial 
Dist. Ct., 37 Mont. 485, 97 P 841, 15 
AnnCas 941; Nixon v. Nixon, 15 


Mont. 6, 37 P 839. 

Nev.—Lutz v. Second Judicial Dist. 
Ct., 29 Nev. 152, 86 P 445 

N. Y.—Burdick v. Burdick, 183 
App. Div. 488, 171 NYS 247. 

N. C.—Pain v. Pain, 80 N. C. 322. 

Oh.—Pancoast v. State, 15 Oh, Cir. 
Ct. 246, 8 Oh. Cir. Dec. 546. 

Or.—Newhouse+ v. Newhouse, 14 
Or. 290," U2 P4225 

Pa.—Gilbert v. Gilbert, 14 Pa. Dist. 
534, 30 Pa. Co. 418: Hilt vo Hilt; 
Pa. Dist. 169,-23 Pa.Co. 422: Ormsby 
vy. Ormsby, 1 Phila. 578. 

Wash.—Smiley v. Smiley, 99 Wash. 
577, 169 P 962; Wells v. Wells, 99 
Wash. 492, 169 P 970, LRA1918C 291; 
Boyle v: Boyle, 74 Wash. 529, 133 P 
1009; Holcomb v. Holecmb, 53 Wash. 
611, 102 P 653; State v. Ditmar, 19 
Wash. 324, 53 P 350; State v. Smith, 
17 Wash. 430, 50 P 52. 

W. Va.—Ex p. Beavers, 80 W. Va. 
34, 91 SE 1076. 

Wis.—Staples v. Staples, 87 Wis. 
592, 58 NW 1036, 24 LRA 483; 
Wright v. Wright, 74 Wis. 439, 43 
NW 145.. * 

should 


“Imprisonment certainly 


ed where the defendant is bona fide unable to pay,*? 


appears that his inability was oc- 
own act for the purpose of avoid- 
In some jurisdictions the husband 


cannot show in opposition to a motion to punish for 
contempt, that his pecuniary circumstances are such 
as to render him unable to make payments;*® he 
should show this fact in an application for the re- 
duction of the amount of alimony,°° but he may, 
however, procure his release from imprisonment by 
showing his inability to comply with the order;°1 
and also punishment for failure to pay increased ali- 
mony has been refused where he had been compelled 


not be ordered when it appears that 
the default is the result of honest 
inability to pay on account of busi- 
ness misfortunes, lacking of earning 
ability, or other fortuitous circum- 
stances which are not the fault of 
the party.” Wells v. Wells, 99 
eran 492, 495, 169 P 970, LRA1918 

[a] Necessity of sacrificing prop- 
erty.—An order in contempt for fail- 
ure to pay temporary alimony im- 
posed against .the husband in a di- 
vorce suit yet pending will be re- 
versed where he shows his inability 
to pay more than he has paid with- 
out selling lands at a grossly inade- 
quate, price. Crombie v. Crombie, 88 
Wash, 520, 153 P 306. 

{b] Where a receiver has posses- 
sion of the husband’s property, he 
cannot be adjudged in contempt. 
ous vy. Gust; 78 Wash. 412, °139° P 

[el] Mandamus to reéxamine case. 
—Where defendant is adjudged to be 
in contempt after an examination 
into his ability, a mandamus will not 
lie to compel the judge of the lower 
court to reéxamine the case, where 
he replies to the petition for a man- 
damus that he would, if the applica- 
tion had been renewed, have made 
another examination at the expira- 
tion of ten days. eee. v. Lawler, 
79) Cals215) 21 (Pte 

[d] Evidence held sufficient to 
show ability to pay.— Kuebler v. Kue- 
bler, 204 Ill. A. 259; Freels v. Freels, 
195 Th. ALY 1195s Barton v. Barton, 99 
Kan. 727, 163 P 179. 

48. Cal—Ex p. Spencer, 83 Cal. 
460, 23 P 395, 17 AmSR 266. 

1il.— Kuebler v. Kuebler, 204 Ill. A, 


259; McAtee v. McAtee, 4168 TA, 
a Schuele v. Schuele, 57 Ill. A. 
Mich. —tLake v. Houghton Cir. 


Judge, 172 Mich. 660, 138 NW 249. 

Mont.—State vy. Second Judicial 
Dist. Ct., 37 Mont. 485, 97 P 841, 15 
AnnCas 941 

Wash. —Wells v. Wells, 99 Wash. 
492, 169 P 970, LRA1918C 291. 

{a] Remarriage—One who by 
marrying again in another state in 
defiance of a decree of divorce has 
rendered himself unable to pay the 
alimony ordered is entitled to no 
consideration when proceeded against 
for a contempt. Ryer v. Ryer, 33 
Bun (N= Yo)s 116. 

49. Compton v. Compton, 125 App. 
Div. 859, 110 NYS 775; Delanoy v. 
Delanoy, 19 App. Div. 295, 46 NYS 
106; Ryckman v. Ryckman, 34 Hun 
235 [aff 98 N. Y. 639 mem]; Stro- 
bridge v. Strobridge, 21 Hun (N. Y.) 
288; Young-v. Young, 35 Mise. 335, 
71 NYS 944; Cahzin v. Cahzin, 112 
NYS 525. But hon Noland y, Noland, 
29 Hun _(N. Y.) 6 

50. Young v. oute 35 Misc. 335, 
71 NYS 944. 


51. Ryckman v. Ryckman, 34 Hun 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by his wife to sacrifice his property.®? 
hold that a court cannot by attachment compel a 
delinquent husband to seek employment,>* or to 
change his occupation,>* and thus derive the means 
to pay alimony; but there is good authority to the 
contrary;°° and it has been held that an order di- 
recting a husband to pay monthly alimony or be 
confined for contempt will not be disturbed because 
his only means of acquiring money is by his labor.** 
The question of ability is one of fact, to be deter- 
mined by the court on the evidence before it.>7 
burden is upon a husband alleging inability to show 


that fact.58 
[§ 700] 


tion for contempt.®° 


235 [aff 98 N. Y. 689 mem]; Young 
v. Young, 35 Misc. 335, 71 NYS 944; 
Cahzin v. Cahzin, 112 NYS 525. 

52. Pettibone v. Pettibone, 141 
App. Div. 861, 126 NYS 676. 

58. Webb v. Webb, 140 Ala. 262, 
SS 06 CLOS Ams. 308 Hxop.-Lodd, 
119 Cal: 57,50 P1071; Messervy v. 
Messervy, 85 S. C. 189, 192, 67 SH 
130, 1837 AmSR 873, 30 LRANS 1001. 

[a] Unemployed husband. —(1) 
Where the husband will not work, 
although able to do so, the court is 
without power to compel him to la- 
bor and earn an income with which 
to satisfy the decree, and therefore 
cannot commit him for contempt in 
refusing to do so. Webb v. Webb, 
140 Ala. 262, 37 S 96, 103 AmSR 30. 
(2) So the court has no jurisdiction 
to compel a man to seek work in or- 
der to obtain money to pay alimony, 
when his answer shows that he has 
been unemployed for a long time. Ex 
p. Todd; 119 Cal. 57, 50 P1071... (3) But 
where a husband conveyed to his 
children all his property, upon condi- 
tion that they would “furnish him 
such money along as he might need,” 
he may be convicted for contempt for 
failure to pay.alimony, although he 
was ‘unable to work. McAtee v. Mc- 
Atee, 116 Ill. A. 511. 

54. Wells v. Wells, 99 Wash. 492, 
169 P 970, LRA1918C 291. 

55. Fowler v. Fowler, (Okl.) 161 P 
227 (a man who has no money or 
tangible property may be punished 
for contempt of court in failing to 
pay alimony adjudged to be paid by 
him, if he makes no honest effort, 
considering his physical and mental 
capabilities, to work and earn money 
to pay it). 

[a] Reason for rule.—‘“If the 
right to punish for contempt in this 
class of cases exists, and we hold 
that it does, we are loath to restrict 
the right upon considerations of the 
remedy. In this class of cases, civil 
contempts, the punishment ordina- 
rily is, as in this case, that the de- 
fendant be confined until he complies 
with the order of the court. If, as 
here, the defendant is without prop- 
erty, naturally he cannot ordinarily 
Jabor in jail and acquire the money 
to comply with the court’s order. Nor 
ean the court let him out to hire in 
any sort of judicial peonage. But, 
upon the other hand, the order of 
confinement is'always within the dis- 
eretion of the trial court. We as- 
sume that the power of that court 
will not be used oppressively. If it 
should be, clearly relief may be af- 
forded here. It may well be that in 
such cases as this, even in the jail, 
the defendant, through his own ef- 
forts, or that of his friends, may find 
hitherto. overlooked resources or em- 
ployment available upon his release. 
Such employment being found, and 
the defendant expressing a willing- 
ness to accept it, we have no doubt 
the trial court would release him 
that he might thereby comply with 


. 


(5) Release or Waiver. 
rule that a wife may release alimony,®® a reconcilia- 
tion of the parties and release by the wife of ali- 
mony Will constitute a sufficient answer to a cita- 
It has been held that a wife 
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Some cases 


by action.® 


The 
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may waive her right to proceedings in contempt and 
allow her husband the common-law rights of defense 
But the fact that the wife has re- 
mazried,°? has failed to afford the husband an oppor- 
tunity to visit their child as provided by the de- 
eree,®* has not continually resided in the house desig- 
nated by the judge,** or has merely delayed to en- 
force payment,*® constitutes no defense to the con- 
tempt proceedings. 

[§ 701] d. Jurisdiction. 
alimony has inherent power to enforce payment by 
contempt proceedings.°® 


The court awarding 


A decree for alimony based on a-foreign judg- 


Under the 


the order. The difficulty of the mode 
of punishment is not so great that 
we regard it as insuperable, and 
therefore a deterrent to the exercise 
of the right to punish.” Fowler v. 
Howler, (Okl.)s 161° P2227, 231; 

56. Lester vy. Lester, 63 Ga. 356. 
See also Lansing v. Lansing, 41 How 
Pr (N. Y.) 248 (holding that defend- 
ant will not be discharged from im- 
prisonment for failure to pay ali- 
mony on the ground of his inability 
where it does not appear why he has 
made no effort to earn money for 
that purpose). 

Sie tia De aCottrelly eo 9m Cal. 41% 
ean v. Hurd, 63 Minn. 448, 65 NW 
Taser 

{a] A husband is not obliged to 
sell or encumber his homestead in 
order to satisfy.a claim for alimony. 
Ex p. Silvia, 123 Cal. 293, 55 P 988, 
69 AmSR 58. 

{[b] Earnings. — In California, 
where by the code alimony is allowed 
only out of community property and 
the separate property of the husband, 
it is held that earnings of the hus- 
band subsequent to the dissolution of 
the marriage are neither community 
nor Separate property, and he can- 
not be compelled to devote such earn- 
ings to the payment of alimony. In 
re Spencer, 82 Cal. 110, 23 P 37. 

. 58. Cal.—In re McCarty, 154 Cal. 
534, 98 P 540. 

D. C.—Lane v. Lane, 27 App. 171. 

Ill.—Shaffner v. Shaffner, 212 Ill. 
492, 72 NE 447; Boyden v. Boyden, 
162 Ill. A. 77; Zippe v. Zippe, 143 Ill. 
A. 638; McSherry v. McSherry, 49 Ill. 
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Minn.—Hurd v. Hurd, 63 Minn, 443, 
65 NW. 728. 

N.: M.—Ex p. Canavan, 17 N. M. 
100, 130 P 248. 

N. Y.—Holtham vy. Holtham, 6 
Misc. 266, 26 NYS 762; Rahl v. Rahl, 
14 NYWklyDig 560. 

Oh.—Smedley v. State, 95 Oh. St. 
141, 115 NE 1022; Bly v. Smith, 94 


Oh. St. 110, 113 NE 659; State v. 
Cook, 66 Oh. St. 566, 64 NE 567, 58 
LRA 625. 


Pa.—West v. West, 11 Pa. Co. 254. 

Tenn.—Kornik vy. Kornik, 3 Tenn. 
Civ. A. 41. 

Wash.—State v. Smith, 17 Wash. 
430.010) SEIS, 

{a] Reason for rule. —‘“A showing 
that a divorced husband has failed to 
comply with the decree directing the 
payment of alimony to the former 
wife is prima facie evidence of con- 
tempt. Where he seeks to satisfy the 
court that his failure to pay is due 
entirely to his inability to pay, the 
burden is on him to establish that 
fact.” Shaffner v. Shaffner, 212 I11. 
492, 496, 72 NE 447. 

{b] The husband must show in 
his defense that his» noncompliance 
with the terms of the order was not 
a mere willful disobedience. O’Cal- 
laghan v. O’Callaghan, 69 Ill. 552. 

{[c] There is no error in making 
the rule absolute where respondent 


ment cannot be enforced by contempt proceedings, 
under a statute merely empowering the court to pun- 
ish by fine or imprisonment the refusal to comply 
with any order of the court for the payment of ali- 
mony ‘‘made in a divorce suit.’’ %7 


It has 


does not seek to purge himself of | 
contempt for his failure to perform a 

decree for permanent alimony be- 

cause of inability to comply with its. 
terms. Van Dyke v. Van Dyke, 125 

Ga. 491, 54 SE 537. 

{d] Proof of inability—(i) A 
conveyance by a husband with intent 
to prevent the execution of a decree 
for alimony, combined with the fact 
that the grantees were his son-in-law 
and daughter, is competent evidence 
in a contempt proceeding upon the 
question whether the husband has in 
his possession or control the means. 
of paying the order of the court. 
Stuart v. Stuart, 123 Mass. 370. (2) 
It has been held that, where the hus- 
band alleges his inability to pay, it 
is error to adjudge him guilty of 
contempt without hearing any evi- 
dence to overcome his affidavit that 
he did not have any money and that. 
his property was all under control of 
a receiver. Gust v. Gust, 78 Wash. 
412, 139 P 199. f 

59. See supra § 682. 

60. Peo. v. Second Judicial Dist. 
Ct., 21 Colo. 251, 40 P 460. See Dil- 
lon v. Shiawassee Cir. Judge, 131 
Mich. 574, 91 NW 1029 (recognizing 
the rule). 

F ie of reconciliation see supra 

61. Traylor v. Richardson, 2 Ind. 
A. 452, 28 'NE 205, 207. 

“A person having a right to en- 
force payment of money by proceed- 
ings in contempt may waive, if he 
sees proper, such summary mode of 
enforcing his claim, and afford the 
defendant common-law rights of de- 
fense by action.” Traylor v. Rich- 


been 


ardson, supra. 

62. McGill v. McGill, 67 Wash. 
3030121 PR A692 

63. Schweig v. Schweig, 122 App. 


Div. 787, 107 NYS 905. 

64. Meyers v. Rosenthal, 119 La. 
983, 44 S 818. 

[a] In Louisiana it is no defense 
to contempt proceeding for failure 
to pay alimony that the wife has not 
continuaily resided in the house des- 
ignated by the judge. Meyers v. Ro- 
senthal, 119 La. 988, 44 S 818. 

65. McGill v. McGill, 101 Kan. 324, 
166 <P 501, 

aches see supra §§ 522, 556, 

8 


B66; 


687, 


See supra § 692. 
{a] In New Jersey, under a rule 
of court, an application should be 


made before the vice chancellor rec- 
ommending the decree for divorce 
and fixing the alimony. Mattson v. 
Mattson, 84 N. J. Eq. 553, 94 A 405. 

[b] In New York the order should 
be made by the court and not by the 
judge. Weich v. Weich, 59 Misc. 238, 
I10-2NYS' 201. 

67. Mayer v. Mayer, 154 Mich. 386, 
117 NW 890, 129 AmSR 477, 19 LRA 
NS 245. 

{a] Reason for rule.—Such a de- 
eree is not an order made in a di- 
vorce suit. Mayer v. Mayer, 154 
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questioned whether a court of chancery has the 
power to enforce by attachment of the person of the 
husband a decree for alimony of another state,°* 
even though such procedure prevails in the foreign 
state.® 

[§ 702] e. Applicatior for Writ. While it has 
been held that the application should not take the 
form of a new proceeding,’® but should be made and 
entitled in the original suit,“ even at a subsequent 
term of the court,’* under the practice in some ju- 
risdictions it may be entitled either in the style of 
the original divorce suit,’* or brought as an inde- 
pendent proceeding.’* The application is made by 
motion and affidavits,” or by petition.*® The appli- 
cation must allege the making of an order for the 
payment of alimony, and disobedience to it by a 
refusal to pay.78 

That the husband is able to make payment need 
not be alleged in the application,”® although in some 
jurisdictions this seems to be necessary.*? 

[§ 703] f. Notice of Application.*! Although 
there is some authority to the contrary,®? by the 


weight of authority before the husband can be pun- | 


Mich. 386, 117 NW 890, 129 AmSR 
477, 19 “LRANS 245. 

68. Davis v. Davis, 29 App. (D. C.) 
258, 9 LRANS 1071. 

[a] The reasen is that the rem- 
edy at law is adequate. Davis v. 
Davis, 29 App. (D. C.) 258, 9 LRANS 


pra § 698. 


Erb 52% 
(“while 
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O'Callaghan v, O’Callaghan, 69 
Petrie v. Peo., 40 Ill. 334, 344 
in the English courts the 
practice requires notice to be given 
to the opposite party, to his attorney 
or some officer of the court on his 


é rz. * 


[§§ 701-703 


ished by imprisonment as for contempt in failing 
to comply with a decree for alimony he must have 
notice of the contempt proceedings and an ‘opportu- 
nity to be heard;%* the attachment cannot issue on 
an ex parte application ;** and this is so even though 
the decree provides for it.8° In some jurisdictions 
béfore process of contempt will issue it must appear 
that defendant has been duly served with the de- 
cree directing him to pay alimony,®* or with the 
order to show cause why he should not be punished 
for his failure to make the payment provided for 
in the decree,’? except, perhaps, in the case of an or- 
der for an increase of alimony.®® Proof of service 
of a copy of the order to show cause is immaterial 
where it is undisputed that defendant was present 
when the order was made.*® The notice is ordinarily 
in the form of an order to show cause;°° but it may 
be in the form of a warrant of attachment.°t Un- 
der the practice in some jurisdictions the applica- 
tion cannot be made upon a mere notice of mo- 
tion.°? By the weight of authority service of the 
order to show cause may be on the attorney of the 
husband,®? when defendant had been personally 
725 (holding that, prior to the insti- 
tution of contempt proceedings for 
the nonpayment of alimony, a certi- 
fied copy of the decree was properly 
served on defendant). é 
177 App. 


87. Horter v. Horter, 
Div. 827, 164 NYS 889; Goldie v. 


1071. 
69. Davis v. Davis, 29 App. (D.C.) 


258, 9 LRANS 1071. 


70. Mitchell v. San Francisco 
Super. Ct, 163 Cal. 423, 125 P 1061; 
.Lyon vy. Lyon, 21 Conn. 185; Andrew 
v. Andrew, 62 Vt. 495, 20 A 817; 
Miller v. Miller, 103 Wash. 569, 175 
Prego 

71. Mitchell v. San Francisco 
Super. Ct., 163.Cal. 4238, 125 P 1061; 
Miller vy. Miller, 103 Wash. 569, 175 
P 295. 

[a] The reason is that it is con- 


sidered an ancillary proceeding and 
not an independent contempt pro- 
ceeding. Miller v. Miller, 103 Wash. 
569), 1%5° P4295. 


72. Andrew v. Andrew, 62 Vt. 495, 
20 A 817. 

73. Barton v. Barton, 99 Kan. 727, 
1688 PR, 179. 

74. Barton v. Barton, 99 Kan. 727, 
ihe) fe aad 

75. Petrie v. Peo., 40 Ill. 334. 


76. Lyon v. Lyon, 21 Conn. 185; 
Lane v. Lane, 27 App. (D. C.) 171; 
Andrew v. Andrew, 62 Vt. 495, 20 A 
817: Curtis v. Gordon, 62 Vt. 340, 20 
A S205 

77. In re McCarty, 154 Cal. 534, 98 
P 540; Dwyer v. Wayne Cir. Judge, 
197 Mich. 383, 163 NW 928 (where 
the attachment was denied because 
it appeared upon the face of the pe- 
tition for the attachment that the 
application was not based upon the 
decree actually signed and filed in 
the cause in which the application 
was made). 

Necessity of valid order or decree 
see supra § 696. 

78. In re McCarty, 154 Cal. 534, 98 
P 540. 

Necessity of refusal to pay see su- 
pra § 698. 

79. In re McCarty, 154 Cal. 534, 98 
P 540; State v. Cook, 66 Oh. St. 566, 
64 NE 567, 58 LRA 625; Andrew v. 
Andrew, 62 Vt. 495, 20 A 817; Curtis 
v. Gordon, 62 Vt. 340, 20 A 820. See 
also Contempt § 89. 

8s0. Lutz v. Second Judicial Dist. 
Ct.,-29 Nev. 152, 86 P 445 (the affi- 
davit must allege defendant’s present 
ability to make the payments or facts 
from which such ability may be 
properly inferred). 

Inability of husband see supra § 
699. 


81. Demand for payment see su- 


behalf, before any step is taken, and 
while in cases of this character it is 
perhaps the better practice, yet it 
has not been regarded as indispensa- 
ble in our practice. After a party 
has been once brought into court, the 
presumption is that he is present 
and cognizant of every step taken-in 
the cause until it is terminated, un- 
less there has considerable time 
elapsed without taking any steps in 


the case’); Ex p. Petrie, 38 Ill. 498. 
83. Ga.—Davis v. Davis, 138 Ga. 
8, 74 SE 830. 


Kan.—Barton y. Barton, 99 Kan. 
Up ya ee (Sy, 

Mass.—Slade v. Slade, 106 Mass. 
499; French v French, 4 Mass. 587. 

Mich.—Edison v. Edison, 56 Mich. 
185, 22 NW 264; Steller v. Steller, 25 
Mich. 159. 

N. Y.—Stewart v. Stewart, 127 App. 
Div. 724, 111 NYS 734; Goldie v. Gol- 
die, %7- App.” Div: 112, 79 NYS 268; 
Matter of Sims, 57 Hun 433, 11 NYS 
211; Isaacs v. Isaacs, 61 HowPr 369 
[aft 10 Daly 306]. 


Vt.—Andrew v. Andrew, 62 Vt. 495,. 


20 A 817 

[a] The constitutional provision 
that no person shall be deprived of 
liberty without due process of law 
requires that before a person can be 
punished by imprisonment for a con- 
tempt in disobeying an order he must 
have had notice of it and an oppor- 
tunity to be heard before a court 
clothed with authority to act and de- 
cide the questions involved. Goldie 
v, Goldie, 77 App. Div. 12,°79 NYS 


268. 

84. In re McCarty, 154 Cal. 534, 98 
P 540; Sanchez v. Sanchez, 21 Fla. 
346; Stahl v. Stahl, 12 NYS 854. 

85. Stahl y. Stahl, 59 Hun 621, 12 
NYS 854. 4 

86. Johnson v. San Francisco 
Super. Ct., 63 Cal. 578; Gunn v. Gunn, 
120 App. Div. 353, 105 NYS 340; Flor 
v. Flor, 73 App. Div. 262, 76 NYS 813; 
Delanoy v. Delanoy, 19 App. Div. 295, 


46 NYS 106; Sandford v. Sandford, 
40 Hun (N. Y.) 540; Ryckman v. 
Ryeckman, 32 Hur (N. Y.) 193; Ma- 
hon v. Mahon, 50 N. Y. Super. 92, 


5 NYCivProc 58; Matzke v. Matzke, 
173 NYS 244; Luther v. Luther, 25 
Pa; -Co, 165 Tobin wv... Tobinwi2gwea: Co: 
374; Waltram v. Waltram, 19 Wkly 
NC (Pa.) 181. See also Stanley v. 
Stanley, 116 App. Div. 544, 101 NYS 


Goldie, 77 App. Div. 12, 79 NYS 268 
[overr by implication Winton vy. 
Livey, 1 Silv. Sup. 490, 56 NYS 29, 16 
NYCivProc 348; Mahon v. Mahon, 50 
Ne WanSupers 92" 5 IN Vein roc shige 
Zimmerman vy. Zimmerman, 14 NYS 
444, 26 AbbNCas 366] 

[a] “The main purpose of the or- 
der to show cause... is to give no- 
tice to the defendant and it is ac- 
complished where it is done by a 
court or judge’s order and the courts 
should not be too strict in the inter- 
pretation of Code provisions which 
do not go to a substantial right.” 
Aiken v. Aiken, 96 Misc. 561, 563). 160 
NYS 876. 

[b] Amendment of order to show 
cause.—Where the order to show 
cause was made by the judge when 
holding an equity term of court, al- 
though not signed by him in open 
court, and not being entitled at a 
term of court, nor directed to be en- 
tered, the form of the order may be 
amended, and the failure to enter be 
corrected by a nunc pro tunc entry. 


Aiken v. Aiken, 96 Misc. 561, 160 
NYS 876. 
88. Keller v. Keller, 100 App. Div. 


325, 91 NYS 528 (where the unsuc- 
cessful defendant in divorce failed 
to comply with an order increasing 
alimony and requiring a bond for 
payment of the alimony, and there- 
after an order for his commitment 
for contempt was entered on his de- 
fault, his motion to vacate such or- 
der could be granted only on a show- 
ing that the court was without juris- 
diction to proceed against him in 
contempt proceedings; and the ques- 
tion whether the order increasing the 
alimony was properly served on him, 
and whether he was bound to comply 
with it, was not determinable). 

89. Mitchell v. San _ Francisco 
Super. Ct., 163 Cal. 423, 125 P 1061. 

90. In re McCarty; 154 Cal. 534, 98 
P. 540;.Lane vy. Lane, 27 App. 
COMICS Pili es tahilgave Stahl, 12 NYS 


854. 

Sandford v. Sandford, 40 Hun 
(N. Y.) 540. See Ex p. Cottrell, 59 
Cal. 420 (the husband might be 
brought before the court by an or- 
der to show cause or by an attach- 


ment). 

92. Sandford v. Sandford, 40 Hun 
GNIS) "540; 

93. Mahon v. Mahon, 50 N. Y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


iia 


. 


§§. 703-706] 


served with the order requiring him to pay,°* espe- 
cially where the husband is absent from the state; 
but where the contempt proceeding is based on an 
order amending a previously entered judgment, serv- 
ice on an attorney who represented defendant in the 
original action but who had no authority to appear 
for him thereafter is not sufficient.°® 
held to be no objection that the order to show cause 
was not served by the sheriff or some deputy.®” 

[§ 704] g. Answer or Objections. 
eannot, while in contempt for failing to make pay- 
ments, make any affirmative move or take any step 
in his own right,°* except to make his defense to 
the contempt proceedings °®® or to appeal there- 

The answer or objections of the husband 


from.t 
must, in the absence of special 


visions,” conform to the rules governing answers in 
contempt proceedings generally.? Mere technical ir- 
regularities in complainant’s proceedings * or in the 
order ® cannot avail the husband.’ The answer must 
A failure to controvert the 
faets upon which the application is based may oper- 


be reasonably specific.® 


Super. 92, 5 NYCivProc 58; Carr v. 
Carr, 64 Misc. 435, 118 NYS 625. But 
see Winton v. Livey, 6 NYS 29, 16 
NYCivProc 348 (the service must be 
personally on the husband and_ not 
on his attorney). See generally Con- 
tempt § 96. 

94. Weich v. Weich, 59 Misc. 238, 
110 NYS 201. 

{a] Reason for rule.—‘‘The de- 
fendant, who was adjudged guilty of 
contempt and committed to jail for 
disobedience to an order requiring 
him to pay alimony pendente lite, 
moves to vacate the order adjudging 
him guilty and for his discharge 
from custody. It appears he was 
personaily served with the order for 
disobedience of which he was pun- 
ished, but that he was not served 


personally, although his attorneys 
were, with the order’ requiring 
him to show cause why he 


should not be adjudged guilty of con- 
tempt. There is a conflict of author- 
ity. In Goldie v. Goldie, 77 App. Div. 
12, 79 NYS 268, it was held that serv- 
ice of the order to show cause upon 
the attorney for the party was insuf- 
ficient, and that personal service of 
that order was indispensable. In 
Grant v. Greene, 121 App. Div. 756, 
106 NYS 582, it was held that serv- 
jce upon the attorney satisfied the 
Code requirements. The weight of 
precedent sustains the latter view. 
Pitt v. Davison, 37 N. Y? 235; Roch- 
ester Lamp Co. v. Brigham, 1 App. 
Div. 490, 37 NYS 402. And I am con- 
strained to hold that service upon 
the attorney for the defendant was 
sufficient.” Weich v. Weich, 59 Misc. 
238, 110 NYS 201. 

95. Fairchild v. Fairchild, (N. J. 
Ola) ELS Neu ‘ 

96. Keller v. Keller, 100 App. Div. 
325, 91 NYS 528. 

97. Ex p. Cottrell, 59 Cal. 417. _ 

98. Gray v. Gray, 162 App- Div. 
586, 148 NYS 24. 

99. Blair v. Blair, 145 NYS 397. 
See also supra §§ 696-700. 

1. See infra § 708. at 

2. See statutory provisions. 

8. See Contempt §§ 108, 109. 

[a] In proceedings for divorce 
from bed and board the court may 
adjudge the defendant guilty of con- 
tempt for refusal to obey the order 
for payment of temporary alimony, 
although there is pending a plea of 
former adjudication, had in a prior 
action for divorce between the same 
parties, wherein defendant denied the 
validity of the marriage therein al- 
leged, which was of a prior date to 
the alleged marriage. Filer v. Filer, 
77 Mich. 469, 43 NW 887, 6 LRA 399. 

4. Froman v. Froman, 53 Mich. 
581, 19 NW 1938. 

[a] ‘Technical irregularities im the 


DIVORCE 


demands.® 
It has been 


A husband 
to a jury trial.?? 
[§ 706] i. 


controlling pro- 


wife’s proceedings in a divorce suit 
are not a sufficient excuse for non- 
compliance with an order therein al- 
lowing temporary alimony. Froman 
v. Froman, 53 Mich. 581, 19 NW 193. 

5. Aiken vy. Aiken, 96 Misc. 561, 
160 NYS 876. 

[a] Defendant cannot claim igno- 
rance of what was required of him, 
although a “short form” order was 
used where a motion made by him to 
modify the order was granted and 
the modified order, specifying in 
what particulars his motion was 
granted, was served on him with a 
demand for payment. Adams vy. Ad- 
ams, 179 App. Div. 152, 166 NYS 167. 


ey Lane v. Lane, 27 App. (D. C.) 
[a] Insufficient answer to order 


to show cause.—-An answer to an or- 
der to show cause why the husband 
should not be adjudged in contempt 
for his refusal to obey an order of 
the court granting to the wife twen- 
ty-five dollars per month as alimdny 
is insufficient which contained vague 
and general statements that he was 
unable to make the payments, but did 
not deny that he was in receipt of a 
monthly salary of one hundred dol- 
lars, as shown at the time alimony 
was granted. Lane v. Lane, 27 App. 
(GBEOn alive \ 
7. Lake v. Houghton Cir. Judge, 
172 Mich. 660, 138 NW 240 (defend- 
ant who on order to show cause why 
he should not be adjudged guilty of 
contempt for failing to pay alimony 
as ordered does not question the form 
of the order for alimony, the form 
of the demand on him, or the valid- 
ity of any of the items for payment 
of which the demand was made, must 
be deemed to have waived such ob- 
jections, and he cannot complain of 
an order adjudging him guilty of 
contempt on such grounds). 


8. Tolman v. Leonard, 6 App. 
at GC.) 224 See also Contempt § 
109. 

9. Tolman vy. Tolman, 6 App. 
@DarG;) 2224. 


10. See statutory provisions. 

11. See Contempt §§ 113-116. 

[a] A reference may be directed 
to ascertain the husband’s means 
where there is any doubt as to this 


fact. Ward v. Ward, 6 AbbPrNS 
(N. Y.) 79. See also supra § 665. 
{[b] Whether a conveyance of 


property was fraudulent, and made 
to defeat a former wife’s judgment 
for alimony and maintenance, could 
not be determined in proceedings for 
contempt for failing to comply with 
such decree. Ex op. Kinsolving, 
135 Mo. A. 63, 116 SW 1068. 

12. Stokes v. Stokes, 126 Ga. 804, 
55 SE 1023. See generally Juries [24 
Cye 146]. 


ate as a waiver of objections thereto.” 
band’s answer to a rule to show cause why he should 
not be adjudged in contempt for failure to obey an 
order requiring him to pay alimony is not coneclu- 
sive,® but the court may look beyond it if justice 


[§ 705] h. Hearing Application. 
of the application in the absence of special statutory 
regulations 1° takes the usual course of hearings in 
contempt proceedings." 


Order for Commitment,.'* 
who fails to pay alimony is in default, but is not 
in contempt until adjudged to be so.'4 
must also clearly state, so as to be readily under- 
stood by a layman, precise directions not only as to 
the amount to be paid out, but also as to the time 
and place of payment and the person to whom pay- 
ment is to be made,’ and it should provide for the 
release of the husband,!® upon his purging himself 
of contempt,” as by paying the alimony.'® Lack of 
a limitation on the pericd of imprisonment neither 


[19C.J5.] 307 


The hus- 


The hearing 


The husband is not entitled 
A husband 
The order 


[a] The Georgia statute providing 
for a trial by jury in certain pro-. 
ceedings for contempt has no appli- 
eation to a rule for contempt issued 
in the progress of an alimony case, 
requiring the respondent to show 
cause why he should not comply with 
the order of the court requiring him 
to pay given amounts as temporary 
alimony and attorney’s fees. Stokes 
v. Stokes, 126 Ga. 804, 55 SE 1023. 
fee generally Contempt §§ 


14. Burdick v. Burdick, 183 App. 
Div. 488, 171 NYS 247. 

15. Adams v. Adams, 179 App. 
Div. 152, 166 NYS 167. 

16. Gray v. Gray, 127 Ga. 345, 56 
SE 438;, Anderson v. Anderson, 124 
TUS VA.) 613° < am 

[a] Jail limits were allowed un- 
der a precept for the payment of 
counsel fees and expenses. Ward v. 
Ward, 6 AbbPrNS (N. Y.) 79 (for 
the reason that the precept cannot 
issue to collect the money as a fine). 

17. Gray v. Gray, 127 Ga. 345, 56 
SE 438. 

18. Peo. v. Mehan, 198 Ill. A. 300; 
EV ML: v. Anderson, 124 Ill. A. 

[a] Sufficient order.—‘The order 
of commitment provided for the dis- 
charge of appellant upon his making 
payment ‘to the complainant, Grace 
MacKenzie, or to her solicitor of rec- 
ord or the clerk of this court for her.’ 
It is said that this order is ‘indefinite, 
insufficient and incomplete,’ for the 
reason that it does not provide for 
the appellant‘s discharge upon mak- 
ing payment to the sheriff or the 
jailer, who, upon payment being 
made, would have authority to re- 
lease him from confinement; that it 
will be impossible for him to make 
payment to cither of the persons 
named in the order, for the reason 
that he will be unable to leave the 
jail to reach them. We cannot re- 
gard this objection as seriously made. 
It is certainly entirely without merit. 
If appellant should conclude to pay, 
he will readily find a method of plac- 
ing the money in proper hands.” 
MacKenzie v. MacKenzie, 238 Ill. 616, 
vated NE 848. 


Continuing contempt. — A 


| failure or refusal to comply with an 


order of court requiring the payment 
of alimony and attorney’s fees is a 
continuing contempt, and the court 
may enter a judgment that the party 
so refusing be imprisoned until he 
shall comply. The time of imprison- 
ment in this case was not within the 
limitation of the statute relative to a 
single act of contempt that the dura- 
tion of imprisonment must not ex- 
ceed twenty days.. Gray v. Gray, 127 
Ga. 345, 56 SE 438. 


308. [19 C.J.] 


makes the order one of perpetual imprisonment,'® 
nor the punishment cruel or unusual.?° 

The cause of commitment need not be set out with 
particular circumstances.*! Failure of the order to 
recite a finding of ability to pay does not invali- 
date it.?? 

Wife’s rights prejudiced. In some jurisdictions 
contempt proceedings can be instituted only when 
the husband’s refusal to pay alimony or suit money 
is calculated to defeat, impair, or prejudice the 
rights of the wife, and the order of commitment 
must contain an adjudication that such was the ef- 
fect of the refusal.?* 

Bench warrant. If defendant is at large, it is 
competent for the court to issue a bench warrant for 
his arrest.4 

[§ 707] j. Discharge. The husband should be 
discharged from imprisonment upon making the 
payment required,?> surrendering all his property 
to the court,?* or otherwise purging himself of the 
contempt.2°% While a husband may be discharged 
from imprisonment under a contempt order where 
it shows that he is unable to pay alimony as di- 

_ rected,?? his inability must not have been due to his 
wrongful act,? as where ke remarried in another 

19. Ex p. Beavers, 80 W. Va. 34, 
91 SE 1076. But see Ex p. Joutsen, | 80 
154 Cal. 540, 89 P 391 (holding that 
a party cannot be imprisoned “un- 
til he obeys an order requiring the 
payment of money,’ unless he is 
able to pay, imprisonment for debt 
having been abolished). 

20. Ex p. Beavers, 80'W. Va. 34, 
91 SH 1076. 


21. In re Popejoy, 26 Colo. 32, 55 P 
1083, 77 AmSR 222; Poppers v. Pop- 


{[b] Relief 


Beavers, 


DIVORCE 


charge from custody. Ex p. Beavers, 
W. Va. 34, 91 SE 1076. 
has been held that a husband’ who | 66; 
has been committed for contempt in 
failing to obey an order for payment 35. 
of alimony is not entitled to be dis- 
charged , because of his 
since the commitment. 
son, 73 Cal. 97, 14 P 393: 
where 

application for relief should be Seis 
made to the court below. 
80 W. Va. 


i A eae ee 
. | 


[§§ 706-710 


state notwithstanding the fact that the judgment 
granting a divorce to his former wife prohibited him 
from marrying.2® Under some statutes limiting the 
period of imprisonment in such cases,®° discharge 
after imprisonment for the statutory term precludes 
further arrest and imprisonment for nonpayment of 
alimony subsequently aceruing;*! and this is true as 
to temporary as well as permanent alimony.*? 

[§ 708] k. Review; Appeal. The method for, 


’ and procedure to, review of contempt proceedings is 


treated elsewhere in this work.**? The order cannot 
be attacked collaterally.2* Under some statutes, an 
appeal °° or like proceeding *7 may lie from a judg- 
ment committing a husband for contempt for dis- 
obedience to an order for alimony. 

[§ 709] 1. Habeas Corpus. In accord with the 
rules elsewhere stated,*® the action of a court of 
competent jurisdiction in committing a husband for 
contempt in disobeying an order for the payment of 
alimony cannot be reviewed by habeas corpus pro- 
ceedings.*® 

[§ 710] 9. Attachment of Property.*° Pending 
an action for divorce and alimony, the husband’s 
property may, in some jurisdictions, be attached to 
secure any allowance for alimony which may be 

34. State v. Second Judicial Dist. 
Ct., 14 Mont. 396, 36 P 757, 40 P 
Bly Vv. Smith); 94."Ohit Stato 
NE 659. 

See statutory provisions. See 
also Contempt § 164. 

36. Lane v. Lane, 27 App. (D. C.) 
171; State v, Dent, 29 Kan. 416; State 
v. Second Judicial Dist., 14 Mont. 
396, 36 P 757, 40 P 66. 

[a] Attacking sufficiency of di- 


vorce petition—Where a husband 
who had been adjudged in contempt. 


(2) But it 


insolvency 
Ex p. Wil- 


sought.—The 


xp. 
3452 375 Ol) (SE 


pers, 117 Ill. A. 498. 

[a] On its face (1) the commit- 
ment need not show that the husband 
is able to pay the alimony (In re 
IPopejoys 1261 Colo. a2.) 000 E1083) 27:7 
AmSR 222; Poppers v. Poppers, 117 
Tll. A. 498), (2) at least where the 
commitment recites that the court 
heard evidence and the record con- 
tains no bill of exceptions showing 
what the evidence was (Poppers v. 
Poppers, supra). (3) But it has been 
held that, where the order commit- 
ting petitioner for contempt in fail- 
ing to pay alimony does not recite 
that he was able to pay, and such 
fact was not proved by affidavit or 
otherwise, the commitment was il- 
legal, although the order recited that 
petitioner willfully refused to pay the 
amount adjudged. In re Cowden, 139 
Cal. 244, 73 P 156, 

22. Ex p. Beavers, 80 W. Va. 34, 
91 SE 1076. 

23. Krauss ‘v.. Krauss, 127 App. 
Div. 748, 111 NYS 790; Schweig v. 
Schweig, 122 App. Div. 787, 107 NYS 
905; Mendel v. Mendel, 4 NYSt 556; 
Sandford v. Sandford, 40 Hun (N. Y.) 
540; Whitney v. Whitney, 58 N. Y. 
Super. 335, 11 NYS 582, 19 NYCiv 
Proc 265; Mahon v. Mahon, 50 N. Y. 
Super. 92, 5 NYCivProc 58. Contra 
crea of Sims, 57 Hun 433, 11 NYS 

24. Oxford v. Berry, (Mich.) 170 
NW 83. 

25. Graley v. Graley, 28 N. Y. 
Super. 641, 31 HowPr 475; Wells v. 
Wells, 46 Okl. 88, 148 P 723; Ayres 
WeeAryires, (aia W.-M, SAG mis 

26. Blake v. Peo., 80 Ill, 11. 

26144. Hannen vy. Hopkins, 44 App. 
(D. C.) 586 (where the husband gave 
a supersedeas bond). 

27. See Contempt § 148. 
supra § 699. 

[a] Whether it existed at the 
date of the order or not (1) if the 
inability of the husband to pay the 
amount decreed against him or any 
part thereof can be clearly estab- 
lished, he may be entitled to a dis- 


See also 


1076 (“A party cannot defy the au- 
thority of a court in which he is a 
litigant, disobey its process and or- 
ders, go to jail for his contempt of 
its authority and then obtain his lib- 
erty from another court, without 
having made the semblance of an 
apology. He must submit himself to 
the authority of the trial court, by 
purging himself of the contempt and 
then make an application to it for 


such relief as he is entitled to 
claim’’). 
{c] Poor debtor’s oath.—In some 


jurisdictions, where a husband is im- 
prisoned for failure to comply with 
a decree of the court as to alimony, 
the court has no power to permit him 
to take the poor debtor’s oath and 
obtain his discharge. Mowry vy. 
Bliss,, 28) Riel 114, 654A; ae See 
Arrest § 230; Contempt § 14 

28. Ryer Vv. Ryer, 33 Hun (N. Y.) 


Ryer v. Ryer, 33 Hun (N. Y.) 
See also supra §§ 455, 699. 
See statutory provisions. 

[a] What constitutes imprison- 
ment.—One arrested for default in 
payment of alimony, who remained in 
sheriff’s custody for about ten min- 
utes, when he paid and was discharg- 
ed, was not “imprisoned within the 
prison walls of any jail,” for three 
months, and was therefore subject to 
arrest for subsequent default. Chad- 
wick v. Chadwick, 170 App. Div. 328, 
156 NYS 190. But see N, Y. L. (1919) 
ce 184, § 774 (statutory change of for- 
mer rule). 

31.- Peo. ve Shea,'201. Ni. 1-471; 
94 NE 1060 [expl and crit Reese v. 
Reese, 46 App. Div. 156, 61 NYS 760]; 
Maran v. Maran, 137 App. Div. 348, 
122 NYS 9; Winton v. Winton, 53 Hun 
4, 5 NYS 537 [aff 117 N. Y¥. 623, 22 
NE 379]. 

32. Peo. v. Shea, 201 N. Y. 471, 94 
NE 1060 (construing Code Civ. Proc. 
§ 111); Richards v. Richards, 71 Misc. 
532, 1380 NYS 799. 

833. See Contempt §§ 155-173. 


for his refusal to obey an order of 
the court requiring him to pay ali- 
mony to his wife appeals from the 
order adjudging him in contempt, he 
will not be allowed in his assignment 
of errors to attack the sufficiency of 
the allegations of.the petition for the 


divorce. Lane v. Lane, 27 App. 
(DE CHa. 
37. Stokes v. Stokes, 126 Ga. 804, 


55 SE 1023. 

[a] Supersedeas on giving bond.— 
When in a proceeding for contempt, 
founded upon a failure to comply 
with an order of the court requiring 
the payment of alimony and attor- 
ney’s fees, the judge finds that the 
respondent is in contempt and com- 
mits him to jail, it is, when a bill of 
exceptions assigning error upon such 
judgment is tendered, within the dis- 
cretion of the judge to make a super- 
sedeas of the judgment dependent. 
upon the respondent’s giving a bond 
in a reasonable amount conditioned to. 
comply with the order of the court 
for the payment of alimony and at- 
torney’s fees, in the event the judg- 
ment in the contempt case is upheld 
by the supreme court. Stokes v. 
Stokes, 126 Ga, 804, 55 SE 1023. 
oon See Habeas Corpus [21 Cye 

39. Ex p. Joutsen, 154 Cal. 540, 98 
P 391; In re Popejoy, 26 Colo. 32, 5% 
P 1083, 77 AmSR 222; Bly v. Smith, 
94 Oh. St. 110, 113 NE 659; In. re 
Cave, 26 Wash. 2138, 66 P 425, 90 Am 
SR 736. 

[a] Thus (1) the husband cannot 
have reviewed by such proceedings 
the action of the court in declaring 
valid the order for the payment of 
the alimony. Ex p. Joutsen, 154 Cal. 
540, 98 P 391; In re Cave, 26 Wash. 
213, 66 P 425, 90 AmSR 736. (2) Nor 
can he have reviewed the findings of 
the court upon the question of his 
disobedience of its order, or of his 
ability to comply with that order. 

p. Cottrell, 59 Cal. 420. 
40. Attachment generally see At- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 
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§§ 710-711] 


made.*! 


[§ 711] 10. 


enforceable in the same manner 
judgment for debt.** 


Permanent alimony. It is generally held that a 
permanent alimony 
may be enforced by execution,** unless by statute 4° 
or the decree itself *7 another exclusive method is 
A statute authoriz- 
ing a division of property between the parties and 
imphedly conferring authority to charge the prop- 
erty adjudged to one of them with a payment di- 
rected to be made to the other does. not permit the 
court to direct the issuance of an execution in case 
such charge is not liquidated within a prescribed 
So it has been held that the court has no 
power to issue execution against the wife to en- 
force a decree for the division of a trust fund held 


decree or judgment allowing 


provided for the enforcement. 


time.*8 


tachment 6 C. J. 

Attachment of the person see supra 
§ 691 et seq. 

Sequestration see infra § 733. 

41. Smith v. Smith, 61 Iowa 138, 
15 NW 867; Twing v. O’Meara, 59 
Iowa 326, 18 NW 321; Daniels v. Mor- 
ris, 54 Towa 369, 6 NW 532; Daniels 
v. Lindley, 44 Iowa 567; Sebree vy. 
Sebree, 99 SW 282, 30 Kyl 670; Bur- 
rows v. Purple, 107 Mass. 428; Poleti 
v. Poleti, 75 N. H. 607. 76 A 191. 

[a] Cumulative remedy.—In Iowa 
the statutory remedy by attachment 
is cumulative merely, and not exclu- 
sive. Wharton v. Wharton, 57 Iowa 
696, 11 NW 638. 

[b] Giving bond.—In Iowa the 
court has authority to issue a writ 
of attachment without requiring a 
bond. Smith v. Smith, 61 lowa 138, 
15 NW 867 (it is not error to issue 
the attachment without a bond, where 
petitioner is unable to give one). 

{c] Priority . of attachment. — 
Where a wife suing for divorce and 
alimony attaches her husband’s prop- 
erty, thereby securing her marital 
rights, they are not defeated by a 
subsequent attachment of a creditor. 


Sebree v. Sebree, 99 SW 282, 30 KyL 
670. 
{d] The refusal of the court to 


order a release of an attachment in 
divorce of defendant’s property, 
which plaintiff has obtained, consti- 
tuted a finding that it ought not to 
be released. Poleti v. Poleti, 75 N. H. 
COGETO PAD LO1e 

42. Execution generally see Exe- 
ecutions [17 Cyc 878]. 

43. See supra § 676. 

44. Bassett v. Waters, (Kan.) 176 
P 663. 


45. Ala.—Ford v. Ford, 78 S 873. 


Ark.—Ex p. Caple, 81 Ark. 504, 99 
SC 830; Casteel v. Casteel, 38 Ark. 
ATT. 


Cal.—Von Cleave v. Bucher, 79 Cal. 
600, 21 P 954; Robinson v. Robinson, 
79 Cal, 511, 21 P 1095. 

Colo.—Hall v. Harrington, 7 Colo. 
A. 474, 44 P 365. 

Del.—Jeans v. Jeans, 2 Del. 142. 

D. C.—Davis v. Davis, 20 App. 258, 
9 LRANS 1071. 

Ga.—Gibson v. Patterson, 75 Ga. 
549. 

Ill.—Bobowski v. Bobowski, 242 Ill. 
524, 90 NE 361; Bear v. Bear, 145 Ill. 
21, 33 NE 878; "Blake v. Blake, 80 Ill. 
523: Dinet v. ®igenmann, 80 Tl, 274; 
Blake v. ae 80 Ill. 11; Yelton v. 
Handley, 28 Ill. A. 640; Becker v. 
Becker, 15 Ill. A. 247. 

Ind._-Marsh vy. Marsh, 162 Ind. 210, 
70 NE 154; Menzie v. Anderson, 65 
Ind. 239; Musselman v. Musselman, 
44 Ind, 106. 

Iowa.—Allen v. Allen, 72 Iowa 502, 
“84 NW 303; Daniels v. Lindley, 44 
Towa 567; Abey v. Abey, 32 Iowa 575; 
Dupont v. Dupont, 10 Iowa 112, 74 
_AmD 878. 


Execution 4?—a. In General. Where 
a decree for alimony is considered a debt of record 
as much as any other judgment for money,*® it is 
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as an ordinary 


therewith.°* 


Kan.—Bassett v. Waters, 176 P 663. 
Ky.—Harrison y. Harrison, 146 Ky. 
631, 1483 SW 40; Evans v. Stewart, 
388 SW 697, 18 KyL 941; Tyler v. 
Tyler, 99 Ky. 31, 34 SW 898, 17 Kyl 


lie Speers v. Read, 12 Ky. Op. 
Ta.—Fletcher v. Henley, 13 La. 
Ann. 150. 


Me.—Russell v. Russell, 69 Me. 336; 
Call v. Call, 65 Me. 407; Prescott v. 
Prescott, 59 Me. 146. 

Mass.—Downs v. Flanders, 150 
Mass. 92, 22 NE 585; Foster v. Fos- 
ter, 130 Mass. 189; Bell v. Walsh, 130 
Mass. 163; Burrows v. Purple, 107 
Mass. 428: Slade v. Slade, 106 Mass. 
499; Chase v. Chase, 105 Mass. 385; 
Newcomb v. Newcomb, 12 Gray 28; 
French v. French, 4 Mass. 587; Or- 
rok v. Orrok, 1 Mass. 341. 

Mich.—Tobey v. Tobey, 100 Mich. 
54, 58 NW 629; Taylor v. Gladwin, 40 
Mich. 232; North v. North, 39 Mich. 
67; Haines v. Haines, 35 Mich. 138. 

Minn.—Maki v. Maki, 106 Minn. 357, 
119° NW, ‘51. 

Mo.—State v. St. Louis Ct. of App., 


99 Mo. 216, 12-SW 661; Waters v. 
Waters, 49 Mo. 385; Coughlin v. 
Ehlert, 39 Mo. 285; Schmidt ‘v. 


Schmidt, 26 Mo. 235. 

Nebr.—Leeder vy. State, 55 Nebr. 
133, 75 NW 541; Atkins vy. Atkins, 18 
Nebr. 474, 25 NW 724. 

N. H.—Sheafe v. Laighton, 36 N. H. 
240; Sheafe v. Sheafe, 36 N. H. 155. 

N. Y.—Farquhar v. Farquhar. 172 
App. Div. 242, 158 NYS 194; Thayer 
v. Thayer, 145 App. Div. 268, 129 NYS 


1035; Miller v. Miller, 7 Hun 208; 
Lansing v. Jansing, 4 Lans. 377; 
Galinger v. Galinger, 61 Barb. 31; 
Hoffman y. Hoffman, 55 Barb. 269 
[aff 46 N. Y. 30]; Valentine v. Wil- 
liams, 159 NYS 815 [aff 161 NYS 
ar mem]. 


C.—Wood v. Wood, 61 N.C. 
538, 


Oh.—Peake v. Fitzpatrick, 74 Oh. 
St. 396, 78 NE 519, 6 AnnCas 824; 
Olin v. Hungerford, 40 Oh. 268; Piatt 
v. Piatt, 9 Oh. 37; Wooley v. Wooley, 
Wright 245. 

OR Hartshorn v. Hartshorn, 155 
P 508. 

Pa.—Bouslough v. Bouslough, 68 
Pa. 495, 

S. D.—Drake v. Drake, 27 S. D. 329, 
131 NW 294. 

Utah.—Weaver v. Pickard, 7 Utah 
296, 26 P 581. 

vVt.—Andrew v. Andrew, 62 Vt. 495, 
20 A 817. 

W. Va.—Smith v. Smith, 81 W. Va. 
Olga Oo) surah: 

Wis.—Staples v.- Staples, 87 Wis. 
592, 58 NW 1036, 24 LRA 4338. 

{a] A final judgment for a lump 
sum as alimony is a simple money 
judgment and should be enforced by 
execution. "White v. White, 130 Cal. 
597, 62 P1062, 80 AmSR 150. 

[b] Wife a creditor.—In Leyland 


by her in part for the benefit of her husband.*® 
has been held that the right to enforce a decree for 
alimony against the goods and estate of a husband is 
not lost by his arrest on an execution issued upon 
the decree,®° and his discharge with the consent of 
the judgment creditor.5? 
' Temporary alimony or suit money. An order for 
the payment of temporary alimony or suit money is 
not generally considered such a final order as can 
be enforced by execution;®* nor can an agreement 
to pay temporary alimony be enforced by execu- 
tion ®? in the absence of a decree in conformity 
But where the order is considered a 
final adjudication,®> or where there is direct statu- 
tory authority therefor,®° execution may issue to en- 
force payment of a specific sum allowed,*? and in 
some vases even after the grant of permanent ali- 
mony,°® and although the wife has been adjudged 
the guilty party in the divorce suit.®° 
Installments of alimony. Where payment of per- 
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It 


v. Leyland, 186 Mass. 420, 71 NE 794, 
it was left an open question whether 
a wife who had obtained a decree of 
divorce from her husband and had 
also obtained an execution for ali- 
mony was a creditor of her husband. 

Effect of eer aS in bankruptcy 
see Bankruptcy § 715 

Lien of judgment for alimony see 
infra § 728. 

46. See statutory provisions. 
also supra § 697. 

47. Anderson vy. Anderson, 123 Cal. 
445, 56 P 61 (where the judgment 
awarding alimony provided that the 
alimony should be a lien upon cer- 
tain real estate of defendant, and di- 
rected that a receiver be appointed to 
take such real estate into his pos- 
session and management, and out of 
the net income thereof to pay plain- 
tiff the amount of such alimony as it 
should accrue, and it was held that 
plaintiff was not entitled to have the 
judgment enforced by writ of exe- 
cution against other property of de- 


See 


fendant). 

48. Gallagher v. Gallagher, 89 
Wis. 461, 61 NW 1104. 

49. Carnahan v. Carnahan, 143 


Mich. 390, 107 NW 73, 114 AmSR 660, 
&§ AnnCas 53. 

50. Chase v. Chase, 105 Mass. 385. 

51. Chase v. Chase, 105 Mass. 385. 

52. Kapp v. Seventh Judicial Dist. 
Ct.,°32 Nev. 264, 267, 107 =P 95, Ann 
Casl9l2D 177 “[eit Cye]; Webér Vv. 
Weber, 93 App. Div. 149, 87 NYS 519; 
Ford v. Ford, 41 HowPr (N. Y.) 169; 
Grove’s App., 68 Pa. 143; Dipple v. 
Dipple, 15 Pa. Dist. 547. 


53. Brigham vv. Brigham, 147 
Mass. 159, 16 NE 780. 
54. Brigham v. Brigham, 147 


Mass. 159, 16 NE 780. 
55. See supra § 674 et seq. 
56. See statutory provisions. 
ay j i 


ee ae SE oe 

—Kapp v. Dist. Ct., 32 Nev. 
264, “267, 107 ®P oa, AnnCasi912D LUT 
[eit cyel. 

N. Y.—Halsted v. Halsted, 21 App. 
Div. 466, 47 NYS 649; Blair v. Blair, 
145 NYS 397. 
none C.—Wood v. Wood, 61 N. C. 

Okl.—Hartshorn v. Hartshorn, 155 
BOS 

Porto Rico.—Frau v. Canals, 8 
Porto Rico 114. 

58. Raines v. Raines, 138 Ga. 790, 
76 SE 51; Swallow v. Swallow, 84 
Nee deeds 10.9 2 MAES T28 

[a] In Kentucky, in granting a 
wife a divorce, it is proper to make 
absolute a rule against defendant 
husband for the payment of pendente 
lite allowance, where his response 
presents no sufficient excuse for non- 
payment, Anderson y. Anderson, 152 
Kyte 154° SW 1. 

59. Schlemmer v. Schlemmer, 107 
Mo, A. 487, 81 SW 636; Swallow v. 
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manent alimony is to be made in installments, exe- 
cution may-issue to enforce payment of each install- 
ment as it falls due, or of so many of them as may 
be due at any one time.°° In some jurisdictions 
execution may issue for the successive installments 
without notice to the husband or his attorney of an. 
application therefor,*t but in others, where execu- 
tion is issued and levy made upon an ex parte hear- 
ing without taking any testimony and without no- 
tice to the opposite party, the proceeding is void.® 
It is necessary under some statutes to docket suc- 
cessive judgments as the installments fall due before 
execution can issue.®? 

Death of either party may or may not affect the 
right to issue the execution, depending on the cir- 
cumstances ** or the statrtes of the particular ju- 
risdiction,®® or may affect tle rights of the survivor 
under an execution already issued.®* 

Kind of execution. The execution may be and 
generally is in the form of a fier1 facias.67 Under 
the practice in some jurisdictions, however, the court 
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may award an execution against the person to en- 
force the payment of alimony,°* although there, is 
authority to the contrary. 

Injunction against execution. Jurisdiction in 
equity has been maintained to enjoin the enforce- 
ment by execution of a judgment which had been 
paid, notwithstanding the right of the complainant 
to proceed by motion in the court issuing the exe- 
cution to have satisfaction of the judgment entered 
and the execution set aside.‘? 

[§ 712] b. Application for, and Issue of, Writ. 
An application for a writ of fieri facias need not 
state the amount of alimony due, an allegation that 
none has been paid being sufficient.” 

When issued. Execution is frequently ordered at 
the time of the decree for alimony.7?, And where 
alimony is payable in installments, the court has 
power to grant to the clerk authority to issue execu- 
tion for the installments as they become due;** but 
it has been held that execution cannot be issued 


Swallow, 84 N. J. Eq. 109, 92 A 872. 

60. Schmidt v. Schmidt, 26 Mo. 
235; Matter of Donovan, 159 App. 
Div. 228, 144 NYS 280; Jacobson v. 
Jacobson, 85 Misc. 253, 148 NYS 341; 
Piatt v. Piatt, 9 Oh. 37. See also 
Dewey v. Dewey, 151 Mich. 586, 115 
NW 735 (holding that, where a di- 
vorce was granted plaintiff in 1890, 
awarding defendant an allowance for 
support of their child, payable week- 
ly, and, no payment having been 
made by plaintiff, defendant applied 
for an execution under the decree in 
1903, the statute of limitations did 
not bar a recovery of all of the 
weekly payments accruing within the 
period of limitations). 

61. Taylor v. Stowe, 218 Mass. 
248, 105 NE 890. But see French v. 
French, 4 Mass. 587 (holding that, 
where alimony is decreed upon a*di- 
vorce a mensa et thoro, to be paid in 
quarter-yearly installments, execu- 
tion should not issue without first 
making a rule on the husband to 
show cause). 


- 62. Dewey v. Dewey, 151 Mich. 
586, 115. NW 735. 
63. Thayer v. Thayer, 145 App. 


Div, 268, 129 NYS 1035. 

64. See supra §§ 633-635. 

[a] Mere matter of computation. 
—Where the judgment is not such a 
final one as may be enforced by exe- 
cution, and the husband is dead, it 
has been held that, the amount being 
merely a matter of computation, the 
judgment may be enforced against 
the estate. Arndt v. Burghardt, 165 
WSs, ole. LEZ INIWi ol te 

65. See statutory provisions. 

{a] In Utah, by virtue of statute, 
if the husband dies, the right to is- 
sue execution on a judgment for the 
payment of alimony ceases, and an 
order upon a garnishee based upon an 
execution issued after the husband’s 
death is absolutely void. Weaver v. 
Pickard, 7 Utah 296, 26 P 581. 

66, See Executions [17 Cyc 991]. 

{al Death of wife pending appeal 
from judgment for divorce; effect on 
community homestead sold on exe- 
cution to satisfy alimony.—It ap- 
peared that a judgment of divorce 
was awarded a wife and she was as- 
signed an undivided two thirds of the 
community property of the parties, 
which was at that time their home- 
stead. Thereafter the husband ap- 
pealed from the judgment, and after 
the perfecting of the appeal, an order 
granting alimony was made in the 
court which awarded the divorce. No 
appeal was taken from this order, 
and execution was issued and levied 
on the husband’s interest in the 
community property and his interest 
was sold and.a sheriff’s deed given. 


the wife died, and subsequently the 
judgment which was appealed from 
was affirmed. On the death of the 
wife the husband brought suit to re- 
cover his interest in the community 
homestead sold on execution, his 
theory being that upon the death of 
his wife pending the appeal from 
the judgment in her favor in the di- 
vorce suit, the action abated, and 
that the homestead survived to him. 
His contention was sustained in the 
superior court, but the supreme court 


reversed the judgment. Smith vw. 
Smith, (Cal.) 64 BP 302; 
67. Gibson y. Patterson, 75 Ga. 


549; Halsted v. Halsted, 21 App. Div. 
466, 47 NYS 649; Elmer v. Elmer, 150 
Pa. 205, 24 A 670; Bouslough v. Bous- 
lough, 68 Pa. 495. 

{a] But early Georgia cases held 
that the proper mode of enforcing an 
order for alimony was by attach- 
ment, and not by fieri facias. Gid- 
dens v. Dismukes, 29 Ga. 110; Goss 
v. Goss, 29 Ga. 109. 


[b] In England fieri facias has 
been granted. Thus in Ward v. 
Ward, 1 Swab. & Tr. 484, the court 


refused to allow an attachment to is- 
sue against a common workman de- 
pendent upon his weekly earnings of 
24s, and whose sole property con- 
sisted of furniture of the value of 
£4, for nonpayment of £2 4s arrears 
of alimony pendente lite, but gave 
the wife leave to sue out a fieri facias 
for the sum. But see Butler v. But- 
ler, 15 P. D. 13 (in this case on the 
trial of cross petitions presented by 
husband and wife, the jury found 
that the husband had, but the wife 
had not, committed adultery, and a 
decree nisi for dissolution of the mar- 
riage was accordingly pronounced by 
the court; the queen’s proctor having 
intervened, a second trial took place, 
when the jury found that both par- 
ties had acted in collusion to sup- 
press material facts, but they could 
not agree as to the charge of adul- 
tery, brought by the queen’s proctor 
against the wife; the court rescinded 
the decree nisi; the wife appealed, 
and the husband had ceased to pay 
the alimony; it was held that a writ 
of fieri facias to enforce the arrears 
of alimony could not be granted, but 
that the order for payment of the ali- 
mony ought to be renewed until fur- 
ther notice). 

68. Foster v. Foster, 130 Mass. 
189; Sheafe v. Laighton, 36 N. H. 
240; Sheafe v. Sheafe, 36 N. H. 155. 

fa] Annexing affidavit to writ.— 
In Massachusetts it has been held 
that an execution in common form, 
issued for arrears of alimony in a 
case of divorce, could be served by 
an arrest of the person without an 


the execution. Bailey v. Bailey, 166 
Mass. 226, 44 NE 143. 

{b]. No affidavit is required that 
the debtor secretes his property, or 
is about to leave the state to avoid 
the payment of his debts, because the 
execution for alimony is not founded 
on contract. Sheafe v. Laighton, 386 


N. H. 240. 

{[c] Discharge of husband.—(1) 
In Massachusetts it has been held 
that the husband might be lawfully 
arrested on an execution issued for 
alimony and that he had no right to 
be discharged from imprisonment, ex- 
cept in the same manner, and sub- 
ject to the same provisions of law, 
as a person arrested on execution for 
debt or damages in a civil action. 
Foster v. Foster, 130 Mass. 189. (2) 
In New Hampshire it has been held 
that a person imprisoned upon an 
execution issued to enforce a decree 
of alimony came within the act for 
the relief of poor debtors, and might 
lawfully be discharged from arrest, 
upon giving bond as provided in the 
act relating to imprisonment and 


prison bonds. In re Shannon, 48 
N. H. 407. 

69. Elmer v. Elmer, 150 Pa. 205, 
24 A 670. 

i Betz v. Betz/23\Ohy Cire Cty Nz 

71. Elmer v, Elmer, 150 Pa. 205, 
24 A 670. See also Newcomb v. New- 


comb, 12 Gray (Mass.) 28 (where it 
was ordered that on affidavit of the 
petitioner that the alimony had not 
been paid or discharged, a notice 
should issue to the respondent to ap- 
pear and show cause why execution 
should not issue). 

72. Slade v. Slade, 106 Mass. 499. 

73. Schmidt v. Schmidt, 26 Mo. 
235, 236 (“As to the authority grant- 
ed to the clerk to issue execution for 
the installments as they become due, 
we see no objection to it, as the in- 
stallments are payable quarterly, and 
the court sits but semi-annually. We 
do not see how otherwise the pay- 
ment of the alimony could be en- 
forced. It is in the power of the 
party to avoid all inconvenience by 
prompt payment of the installments 
as they become due. Moreover, the 
eourt can control its process. If it 
should not be in session, yet, under 
the general execution law, the judge 
in vacation may control an execu- 
tion irregularly or improperly issued. 
The court alsO may make such al- 
terations in the decree relating to 
alimony as may be proper. If, in 
the execution of the order touching 
alimony, anything harsh or oppres- 
sive to the husband occurs, the court 
has authority and it would be its 
duty to remove the cause of it py 
an amendment of the order’). 


' 


, 


§§ 712-718] 


pending an appeal.7* 


In whose name issued. It has been held that exe- 
cution can be issued in favor of and in the name of 


the wife alone.75 
Deh TLS orig, 


previous notice to show e¢ause.”¢ 


strained by injunction.*+ 
| 


74. Anderson v. Anderson, 123 
@alt445,°56) Po 6i: 
[a] Reason for rule.—The_ at- 


tempt to collect alimony by a writ 
of execution is a ‘proceeding on the 
judgment” within the meaning of 
Code Civ. Proc. § 949, which pro- 
vides that the perfecting of an ap- 
peal stays proceedings in the court 
below upon the judgment. Anderson 
v. Anderson, 123 Cal. 445, 56 P 61. 

' 75. Robinson v. Robinson, 79 Cal. 
Fddes 21 Pad Oop. ! 

| 76. Hewitt v. Hewitt, 1 Bland 
'(Md.) 101; Bell v. Walsh, 130 Mass. 
163; Slade v. Slade, 106 Mass. 499; 
Newcomb _ v. Newcomb,. 12 Gray 
(Mass.) 28. 

| 77. Bell v. Walsh, 130 Mass. 163 
(where, under a statute authorizing 
the court to make such “order as it 
deems expedient for the support of 
the wife,” an order was upheld which 
provided that “execution issue for 
each monthly payment (of alimony) 
on the petitioner filing affidavit of 
nonpayment’’). 

[a] An execution is not void be- 
cause issued without first giving de- 
fendant an opportunity to show 
cause why he had not obeyed the or- 
der of court. Wan Cleave v. Bucher, 
79 Cal. 600, 21 P 954. 

[b] An alias execution to enforce 
a decree of alimony is not void be- 


eause issued without notice to the 
debtor. Chase v. Chase, 105 Mass. 
385. 

78. Supplementary proceedings 
generally see Executions [17° Cye 
1402]. 

79. Stevenson v. Stevenson, 34 


Hun (N. Y.) 157; Barker v. Dayton, 
28 Wis. 367. 

80. Injunction generally see In- 
junctions [22 Cyc 724]. 


81. Ala.—Goodrich v. Goodrich, 44 
Ala. 670; Norris v. Norris, 27 Ala. 
5AQS 


Cal.—In re White, 113 Cal. 282, 45 
P 323; Remington v. San Francisco 
Super. Ct., 69 Cal. 633, 11 P 252. 

Ga.—Price v. Price, 90 Ga. 244, 15 
SE 774; Gray v. Gray, 65 Ga. 193; 
Johnson vy. Johnson, 59 Ga. 613. 

Tll.—Springfield Mar., etce., Inc. Co. 
v. Peck, 102 ‘Ill. 265; Draper v. Dra- 
per 68 1), 17; Errissman v. Erriss- 
man, 25 Il. 136; Vanzant v. Vanzant, 
23 Tl17 5365 Bergen v. Bergen, 22 Ill. 


187. 
| Ind.—Frakes v. Brown, 2 Blackf. 
95. 
4 Jowa.—Wharton v. Wharton, 57 


Towa 696, 11 NW_6388. 

Kan.—Kelly v. Kelly, 89 Kan. 889, 
132 P 981. 

Ky.—Fishli v. Fishli, 2 Litt. 337. 

Mda.—Gechter v. Gechter, 51 Md. 
187; Ricketts v. Ricketts, 4 Gill 105. 

Mich.—Froman v. Froman, 538 
Mich. 581, 19 NW 193. 

N. H.—Sheafe v. Sheafe, 40 N. H. 


516. 
N. J.—Anshutz v. Anshutz, 16 N. J. 


Eq. 162; Anonymous, 10 N. J. L. J. 
M. 


185. 


N. M.—IEx p. Canavan, WT. AN 


Order to Show Cause. 
usual to issue an execution for alimony without a 
But it is within 
the diseretion of the court under the modern stat- 
utes to order execution to issue without notice.™7 

[§ 714] 11. Supplementary Proceedings.**® There 
are jurisdictions in which a judgment for alimony 
has been enforced by supplementary proceedings.” 

[§ 715] 12. Injunction *°—a, In General. 
proper cases any contemplated disposition of the 
husband’s property which is likely or intended to 
impair or defeat a claim for alimony may be re- 
A failure to give security 
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It is not 


Cc. 


[§ 717] 


In 


100, 130 -P) 248) 

N. Y.—Gardner v. Gardner, 87 N. Y. 
14; Carey v. Carey, 2 Daly 424; Ver- 
milyea v. Vermilyea, 14 HowPr 470; 
Rose v. Rose, 11 Paige 166; Laurie 
v. Laurie, 9 Paige 234; Kirby v. Kir- 
by, 1 Paige 261; Hammond v. Ham- 
mond, Clarke 151. 
avn C.—Gilmore v. Gilmore, 58 N.C. 

Oh.-—Tolerton vy. Williard, 30 Oh. 
St. 579; Questel v. Questel, Wright 
492; Wilson v. Wilson, Wright 128; 


aueteher v. Fletcher, 8 Oh. Cir. Dec. 
ele 

Okl.—Uhl v. Irwin, 3 Okl. 388, 41 
ieee 


R. I.—Warren v. Warren, 36 R. I. 
LGM nA G6 bile 

S. C.—Smith v., Smith, 51 S. C. 379, 
29 SE 227; Wilson v. Wilson, 1 S. 
Hq 21:9 s Greenland v. Brown, 1 8S. C. 
Eq. 196. 

Von otillman, Ang 

age 169; Boils v. Boils, 1 Coldw. 


Tex —Wiriente.v., Wwueht, 03 Dex. 
168; Swearingen v. Swearingen, (Civ. 
A.) 165 SW 16; Turner v. Turner, 47 
Mex. Civ. A. 391, 105 SW 2387. 

Eng.—Newton vy. Newton, [1896] P. 


6. 

[a] Pending the determination 
whether a receiver should be appoint- 
ed. the husband may be enjoined from 
alienating his property. Harding v. 
Harding, 120 Ill. A. 389. 

[b] Where there has been a se- 
questration of the husband’s per- 
sonal property because of his failure 
to pay alimony as required, the wife 
has been heid to be entitled to main- 
tain an action to enjoin the executors 
of a will from paying over to the 
husband a legacy which became pay- 
able after such sequestration. Gar- 
den v. Garden, 34 Misc. 97, 69 NYS 
481. 

{e] and in another county may 
be subjected to an injunction. Rourke 
v. Rourke, 8 Ind. 427. 

82. Questel vy. Qvestel, Wright 
(Oh.) 492. 

83. See statutory provisions, 

[a] In Texas the statute gives 
the wife the right, where she has a 
suit pending for divorce, for the 
preservation of her rights to require 
the husband to file an inventory of 
the community property, and to have 
an appraisement thereof made, and 
to an injunction restraining the hus- 
band from disposing of any part 


thereof. Turner  v. Turner, (Civ. 
A.) 204 SW 133. 

84. Turner v. Turner, (Tex. Civ. 
A.) 204 SW 133. 

85. Gechter v. Gechter, 51 Md. 
187; Wilson v. Wilson, Wright (Oh.) 
128. 

{a] "Where the proof fails and the 


cause is continued, an injunction may 


be granted. Wilson vy. Wilson, 
Wright (Oh.) 128. 
{[b] In England, however, the 


court will not, in order to protect a 
wife’s right to alimony, 


19° Cray, Sab 


as ordered may be enforced by a writ of injunc- 
tion.$* Statutory authority for such an injunction *% 
has been held to be broad enough in some states to 
cover a case where the suit for divorce is pending 
in another state.4 

[§ 716] b. At What Stage Granted. An in- 
junction may be awarded, even though no decree or 
award has yet been made.*® 
when alimony has been decreed.*® 
Duration of Writ. It has been held 
that a perpetual injunction against a husband to 
prevent him from disposing of his property should 
not be granted.®7 

[$ 718] d. Against Whom Granted; Parties. 
An injunction may be granted against the husband 
and against all who codperate with him,’* and the 
bill may join all such persons as parties. Se 


So it may be issued 


But it 


out of the jurisdiction of the court 
before an order for alimony has been 
made. Newton v. Newton, 11 P. D. 
11, 34 WklyRep 123. See also Carter 
v. Carter, [1896] P. 35 (the court, in 
a suit for judicial separation, where 
the wife had obtained an order for 
alimony pendente lite, refused to 
grant an injunction to restrain the 
respondent from parting with certain 
leasehold property of which he was 
possessed). 


Ayes Harding v. Harding, 120 Ill. A. 
[a] If a divorced husband is dis- 


sipating his property, or putting it 
out of his power, a court of equity 
will grant an injunction to protect it 
for the benefit of the former wife. 
Newton v. Newton, [1896] P. 36; Sid- 
ney v. Sidney, 17 L. T. Rep. N. S19. 

[b] After decree nisi for divorce. 
—In Pngland it has been held that 
the effect of Matrimonial Causes Act, 
1857, § 32, and the ruies and regula- 
tions made under the provisions of 
the Divorce Acts, is to enable the 
court, before a decree nisi for di- 
vorce has been made absolute, to con- 
firm the report of the registrar ap- 
proving of mrintenance for the wife, 
to order the husband to secure the 
maintenance to the wife upon the de- 
cree becoming absolute, and in the 
meantime to restrain him from deal- 
ing with his property so as not to 
leave sufficient security. Waterhouse 
v. Waterhouse, [1893] P. 284. 

87. Draper v. Draper, 68 Ill. 17; 
Griswold v. Griswold, 111 Tll. A. 269. 
See also Errissman v. Errissman, 25 
Ill. 186 (“Some portions of the de- 
cree are undoubtedly erroneous. In- 
stead of perpetually enjoining the de- 
fendant from selling any of his per- 
sonal or real estate, and also impris- 
oning him until he should give bond 
and personal security for the pay- 
ment of the alimony decreed to the 
complainant, the decree should have 
made the alimony a lien upon the 
land, and for the purpose of better 
giving notice of the lien, it would 
have been very proper to have re- 
quired the defendant to have given a 
mortgage upon the land for the se- 
curity of the payment of the alimony, 
and only continued the injunction as 
to the land until such mortgage 
should have been executed, acknowl- 
edged and delivered, and so much of 
the decree as restrained the sale of 
the Perel ne property was errone- 
ous”’ 

88. Ga.—Price v. Price, 90 Ga. 
ae? 15 SE 774; Gray v. Gray, 65 Ga. 


Ill.—Draper v. Draper, 68 Ill. 17. 


restrain a} 
| husband from removing his property 


Md.—Ricketts v. Ricketts, 4 Gill 
105. 

Oh.—Fletcher v. Fletcher, 15 Oh. 
Cir. Ct. 271, 7 Oh. Cir. Dec. 605 (rec- 
ognizing rule). ; 

Or.—Wetmore v. Wetmore, 5 Or. 
469, 

Wis.—Gibson y. Gibson, 46 Wis. 


449. 1 NW 147 
89. See cases supra note 88. 
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has been held that, where the persons who have an 
interest in the property have been made parties, it 
will be unnecessary to issue an injunction against 
them in order to prevent a transfer of the property 
to the injury of the wife.°° 

[§ 719] e. Application for Writ. Unless an in- 
junction is prayed for, it should not be granted.®? 
The application may, it seems, be made in the wife’s 
bill for divorce and alimony.®? But the bill must 
be good in form and substance or the application 
will not be granted.°? Where an injunction is sought 
after alimony has been obtained, there is no ob- 
jection to proceeding by supplemental bill,°* espe- 
cially when new parties are brought in.®° There 
must be a proper showing for an injunction in the 
application.®® Peril to the fund or sufficient cause 
for belief that an unlawful disposition is to be made 
of the property out of which relief.is sought must 
appear from the pleadings,®” or by evidence;°* but 
the order granting the injunction cannot be collater- 
ally attacked on the ground that an emergency there- 
for was not sufficiently shown.°® The local practice 
may require the application to be verified;+ also it 
must control as to the judge or court to whom the 
application must be made.? 

[§ 720] f. Answer. A mere denial in the an- 


[a] All necessary parties may be 
joined as defendants with the hus- 


band. Price v. Price, 90 Ga. 244, 15 
SE 774. causing such fears). 
90. Fletcher v. Fletcher, 7 Oh.|milyea v. Vermilyea, 
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_eause shown.® 


of the bill he will remove or dispose 
of his whole property,” 
sufficient because stating no facts 


[§§ 718-722 


swer of the husband will not prevail to dissolve the 
injunction.’ 

[§ 721] g. The Writ and Its Effect. The terms 
of the injunction should be clear and explicit. An 
injunction operates to prevent encumbrances® as 
well as conveyances ;* but it will not affect. the rights 
of purchasers from the husband without notice.’ 

[§ 722] h. Modification, Dissolution, or En- 
forcement. An injunction may be modified on good 
The court may in its diseretion set 
aside the injunction to the extent of enabling the 
husband to mortgage the property affected thereby 
for the payment of alimony and the expenses of the 
suit.2 Where a bond is given, conditioned on the 
performance of an order regarding temporary ali- 
mony, an:injunction which has issued may be dis- 
solved.?° 

An entry of final judgment in favor of the wife 
makes inoperative a temporary injunction which in 
terms was to continue in force until the further or- 
der of the court,'! where the final judgment makes 
no provision for its continuance,’ and the fact 
that defendant has appealed from the judgment does 
not modify the legal effect in any particular.1? An 
injunction is enforceable by contempt pro- 
ceedings.14 
what he has a right to do to save 
him from subjecting himself to pun- 
ishment for a breach of the injunc- 


tion. And the language of the writ 
should at the same time be so re- 


was held in- 


But see Ver- 
14. HowPr 


Cir. Dec. 605. 


91. Rourke v. Rourke, 8 Ind, 427. 
92. Norris v. Norris, 27 Ala. 519. 
ieee Rose v. Rose, 11 Paige (N. Y.) 
{a] On the affidavit cf the wife 
and upon the particular circum- 
stances charged in the bill an in- 
junction has been granted. Kirby v. 


Kirby, 1 Paige (N. Y.) 261. 


94. Harding v. Harding, 120 Ill. A. 
389. 

95. Harding v. Harding, 120 Ill. A- 
389. 

96. Wharton v. Wharton, 57 Iowa 
696, 11 NW 688; Swearingen  v. 


(Tex. Civ. A.) 165 SW 
217, 


Swearingen, 
16; Trimble v. Trimble, 97 Va. 
83 SE 531. 

{a] The jurisdictional fact of the 
husband’s residence must be alleged, 
or an injunction will be denied. 
Swearingen v. Swearingen, (Tex. Civ. 
A.) 165 SW 16. 

: 97. Ala.—Norris v. Norris, 27 Ala. 
19. 

Cal.—Remington v. San Francisco 
Super; Ct., 69 Cal. 633, 11 P 252. 

Ga.—Melvin v. Melvin, 129 Ga. 42, 
58 SE 474; Johnson v. Johnson, 59 
Ga, 613. 

Md.—Stewart v. Stewart, 105 Md. 
297, 66-A 16. 

N. Y.—Vermilyea v. Vermilyea, 14 
HowPr 470. 

Okl.—Uhl1 v. Irwin, 3 Okl. 388, 41 


P 376 (recognizing rule). 
Ss. C—Smith v. Smith, 51 S. C. 379, 
29 SE 227. 


Tex.—Swearingen v. Swearingen, 
(Civ, A.) 165 SW 16; ‘Turner vy. Tur- 
ner, 47 Tex. Civ. A. 391, 105 SW 237. 

{a] Threatened disposition of 
property.—The writ of injunction to 
restrain a husband from encumber- 
ing or disposing of his property 
pending a divorce and alimony suit 
should not be granted where the hus- 


band is neither attempting nor 
threatening to sell or encumber his 
property, and no _ other’ equitable 


ground for the issuance of the writ 
is shown to exist. Melvin v. Melvin, 
129 Ga. 42, 58 SE 474. See also Nor- 
ris v. Norris, 27 Ala. 519 (where an 
allegation by the wife that ‘she has 
just cause to fear, and in fact does 
fear, that upon the filing and service 


(N. Y.) 470 (where plaintiff alleged 
that defendant threatened to dispose 
of his property, without making any 
provision for her support, and the in- 
junction was allowed); Turner v. 
Turner, 47 Tex. Civ. A. 391, 105 SW 
237 (holding that an injunction re- 
straining the husband from dispos- 
ing of his property was proper where 
the wife averred in her pleadings 
that he was likely to dispose of the 
property). 

[b] Intention to defraud wife of 
marital rights.—A prayer for an in- 
junction to restrain a husband from 
disposing of property until the dis- 
position of a suit for divorce a mensa 
et thoro and alimony will not be 
granted where there is no charge 
that the husband intends to defraud 
her of her marital rights, but merely 
a charge that the husband had de- 
clared his purpose to dispose of his 
property, followed by the expression 
of her belief that he would do so to 
her injury. Stewart v. Stewart, 105 
Md. 297, 66 A 16. 

{e] The collection of choses in ac- 
tion belonging to the husband will 
not be restrained by injunction pend- 
ing an action by a husband against 
his wife for a divorce, unless it is ob- 
vious that the safety of the fund will 
be imperiled by suffering the hus- 
band to reduce them to possession. 
Johnson v. Johnson, 59 Ga. 613. 

98. Melvin v. Melvin, 129 Ga. 42, 
58 SE 474. 

99. Uhl v. Irwin, 3 Okl. 388, 41 P 


376. 

1. MclLauchlin v. McLauchlin, 128 
Ga. 653, 58 SE 156; Wright v. Wright, 
3 Lex: tos: 

2. In re Pavey, 52 Kan. 675, 36. P 
878 (an order of injunction may be 
granted only by the. district court or 
a judge thereof). See also statutory 
provisions; and rules of courts. 


3. Hammond v. Hammond, Clarke 
GENRES) silos 

4. Laurie y. Laurie, 9 Paige 
(N. Y.) 234. 

[a] Reason for rule—‘The lan- 


guage of the injunction should in all 
cases be so clear and explicit that 
an unlearned man can understand its 
meaning, without the necessity of 
employing counsel to advise him 


stricted as not to deprive him of 
any rights which the case made by 
the bill does not require that he 
should be restrained from  exercis- 
ing.” Laurie v. Laurie, 9 Paige 
(N.DY-)' 234, 0235. 

5. Vanzant v. Vanzant, 23 Ill. 536; 
Froman v. Froman, 53 Mich. 581, 19 
NW 193. 

[a] Mortgage of property other 
than homestead.—Wrere an injunc- 
tion has been granted to restrain de- 
fendant from mortgaging his prop- 
erty, it seems that does not restrain 
him from mortgaging his property, 
other than the homestead, to raise 
money to pay alimony. Froman vy. 
Froman, 53 Mich. 581, 19 NW 193. 

6 Vanzant v. Vanzant, 23 Ill. 536; 
Boils v. Boils, 1 Coldw. (Tenn.) 284. 

[a]. Sale before injunction issues. 
—The wife’s right to alimony in land 
cannot be defeated by a sale of it 
after the filing of her bill for divorce 
and alimony, but before the issuance 
of an injunction, where the purchaser 
had knowledge of the filing of the 
bill and of the fact that a fiat for 
an injunction had been granted. Boils 
v. Boils, 1 Coldw. (Tenn.) 284. 


7 FErakes v. Brown, 2- Blackf. 
(Ind.) 295; Gilmore v. Gilmore, 58 
ae C. 284. See also infra §§ 734, 

fal A bona fide assignee of choses 


in action cannot be restrained ~from 
collecting them. Gilmore v. Gilmore, 
58 N. GC. 284. 

8. Thomason | vy. 43 


Thomason, 
SG 29.) 52: "SH 870. 


ind oe 


ea 


te 


9. White v. White, 97 Cal. 604, 32 
P 600, 33 P 399. 

10... Kirbyek Wve. )ISIEby, 1 Paige. 
CNPGYS)) 2616 
ae Gardner vy. Gardner, 87 N, Y. 

[a] A restraining order in divorce 


for the purpose of conserving the 
property of defendant, until plain- 
tiff’s rights can be enforced, is abro- 
gated by a final decree determining 
the rights of the parties. Kelly v. 
Kelly, 89 Kan. 889, 132 P 981. 


Ages Gardner v. Gardner, 87 N. Y. 
Wes Gardner v. Gardner, 87 N. Y.- 
14. Ex p. Canavan, 17 N. M. 100, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


1380 P 248. 


§§ 723-725] 


[§ 723] 13. Lien of Decree—a. In General. The 
question of lis pendens in divorce suits is treated 


elsewhere in this work.1® 


[§ 724] b. On Rendition of Decree—(1) Where 
A decree for a sum cer- 
tain as permanent alimony being a decree in per- 
sonam, not a decree in rem,'® in many jurisdictions, 
when duly filed and entered, has, under the statutes 
relating to judgments, the same general lien of an 
ordinary judgment for money,’ subject to the same 
limitations,'® and it is enforceable by execution, 
unless the record discloses a contrary intention.?° 
Statutes sometimes provide that a decree for ali- 


Decree Silent as to Lien. 


See also Injunctions [22 
Cyc 1022]. 

{aJ] A restraining order may be 
enforced by contempt proceedings. 
a p. Canavan, 17 N. M. 100, 130 P 


15. See Lis Pendens [25 Cye 
1459]. 
16. Coulter v. Lumpkin, 94 Ga. 


225, 21 SE 461; Wallace v. Wallace, 
201 Til As 3232" Campbell v.-Trosper, 
108 Ky. 602, 57 SW 245, 22 Kyl 277. 
See also cases infra note 17; and 
supra § 674 et seq. 

17. Colo.—Hall v. Harrington, 7 
Colo. A:.474, 44 P 365. 

Conn.—Daly v. Daly, 80 Conn. 609, 
69 A 1021. 

Ga.—Landis v. Sanner, 146 Ga. 606, 
$1 SE 688; Coulter v. Lumpkin, 94 
Ga. 225, 21 SE 461. 

ee ees v. Brown, 2 Blackf. 
295. 

La.—Baker v. Jewell, 114 La. 726, 
388, 532. 

Nebr.—Dufrene v. Johnson, 60 
Nebr. 18, 82 NW 107. 

N. J.—Stoy v. Stoy, 41 N. J. Eq. 
SO 2 eAs GOS. teAS OLD. 

Oh.—Peeke v. Fitzpatrick, 74 Oh. 


St. 396, 78 NE 519, 6 AnnCas 824; 
Lemert v. Lemert, 25 Oh. Cir. Ct. 
Bose 

Okl.—Hartshorn vy. Hartshorn, 155 
12 ORY 

Pa.—Elmer v. Elmer, 11 Pa. Co. 
623. 

Va.—lIsaacs v. Isaacs, 115 Va. 562, 
79 SE 1072. 


W. Va.—Smith v. Smith, 81 W. Va. 
761, 95 SE:199; Reynolds v. Reynolds, 
68 W. Va. 15, 69. SE 381, AnnCas1912 
A. 889; Goff v. Goff, 60 W. Va. 9, 21, 
53 SE 769, 9 AnnCas 1083 [cit Cyc]. 

‘Wis.—Keyes v. Scanlan, 63 Wis. 
345, 23. NW 570. 


Man.—Foulds v. Foulds, 12 Man. 
389. 

Ont.—Abraham v. Abraham, 19, 
Ont. 256. f 


“There are very satisfactory rea- 
sons for saying that the divorce 
judgment stood upon the same foot- 
ing as ordinary money judgments, 
‘and became a lien upon the real es- 
tate of the debtor liable to execution, 
as soon as docketed.”’ Keyes v. Scan- 
lan, 63 Wis. 345, 347, 23 NW 570. 

[a] A decree for alimony in a 
gross) sum has been held to come 
within the terms of statutes: making 
judgments generally a lien upon real 
estate. Frakes v. Brown, 2 Blackf. 
(Ind.) 295; Coffman v Finney, 65 Oh. 
St. 61, 61 NE 155, 55 LRA 794; Con- 
rad v. Everich, 50 Oh. St. 476, 35 NE 
58, 40 AmSR 679 [dist Olin v. Hun- 
gerford, 10 Oh. 268]; John v. John, 
LINOn Cir Ct. 8285 0 -Ob, Cir. “Dec: 
535. 

[b] In Connecticut a decree for 
alimony is not only a judgment debt 
but has the force of a decree in eq- 
uity for the specific performance of 
the act decreed. Daly v. Daly, 80 
Conn. 609, 69 A 1021. 

{c] In Louisiana the record of a 
judgment for alimony, obtained by 
a wife against her husband in an ac- 
tion for separation or for divorce, 
creates a judicial mortgage. Baker 
-v. Jewell, 114 La. 726, 38 S 532. 

18. See Judgments [23 Cyc 1350]. 
See also Wallace v. Wallace, 201 Ill. 
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Specific lien. 


[§ 725] (2) 


A. 323 (it ceases to be a lien at the 
end of a year from the date of its 
rendition, unless an execution shall 
issue thereon within a year). 

{a} A judgment for alimony does 
not becomes dormant by failure to is- 
sue execution within five years, as it 
is a continuing, subsisting claim 
against the husband which rests not 
only on the adjudication of the court, 
but on the higher obligations of the 
common-law liability of the husband 
to support his wife. Lemert v. Lem- 
ent 20 Oh} Cite Cte bios 

Priority of lien over attachment 
see Attachment § 550. 

19. See supra § 711. 

20. McGill v. McGill, 101 Kan. 
32/4, 0326, 66> POOL Scott Sve (Scott; 
80 Kan. 489, 491, 103-P 1005, 138 Am 
SR 217, 25 LRANS 132, 18 AnnCas 
564 [cit Cyc]. 

“As the court in making the order 
has full contr 1 of the matter as to 
whether or on what property it shall 
become a lien, in the absence of any 
direction the fair inference is that 
the court intends the order to be en- 
forced by an attachment for con- 
tempt and not by lien and execu- 
tion.’ McGill v. McGill, supra. 

21. See statutory provisions; Ny- 
gren v. Nygren, 42 Nebr. 408, 60 
NW 885; Melizet v. Melizet, 3 PaLJ 
R45, 4 PaLJ 381. 

22. ManSfield v. Hill, 56 Or. 400, 
107 P 471, 108 P 1007; Keyes v. Scan- 
lan, 68 Wis. 345, 283 NW 570; and 
cases supra note 17. 

23. See statutory provisions; and 
cases infra note 24. 

24. See infra § 725. 

25. Ark.—Casteel y. Casteel, 38 
Ark. 477; Kurtz v. Kurtz, 38 Ark. 119. 

Ga.—Coulter v. Lumpkin, 94 Ga. 
225, 21 SE 461. 

rE at v. Wallace, 201 Ill. A. 
323. 

Kan.—McGill v. McGill, 101 Kan. 
324, 166 P-501. 

Ky.—Campbell v. Trosper, 108 Ky. 
602, 57 SW 245, 22 KyL 277. 

Mich»—Perkins v. Perkins, 16 
Mich. 162. 

Nebr.—Brotherton v. Brotherton, 
14 Nebr. 186, 15 NW 347; Swansen v. 
Swansen, 12 Nebr. 210, 10 NW 713. 

_ Pa.—Kerr v. Kerr, 216 Pa. 641, 66 
A 107, 9 AnnCas 89; Grove’s App., 68 
Pa. 143. 

Tex.—Hatch v. Hatch, 35 Tex. Civ. 
A. 373, 80 SW 413. 

Va.—Almond vy. Almond, 4 Rand. 
(25 Va.) 662, 15 AmD 781. G 

0. 


Wash.—Seattle Brewing, etc., 


v. Talley, 59 Wash. 168, 109 P 600; 
Philbrick v. Andrews, 8 Wash. 7, 35 
i Bik 

Wis.—Campbell v. Campbell, 37 
Wis. 206. 

[a] Without an agreement a wife 


has no lien on any specific property, 
her claim for alimony being a per- 
sonal claim. Almond vy. Almond, 4 
Rand, (25 Va.) 662, 15 AmD 781. 

26. See Barry v. Barry, (Tex. Civ. 
A.) 1381 SW 1142. See also cases infra 
this note. 

{a] (In Arkansas (1) it has been 
held that future payments of ali- 
mony should not be made a lien upon 
the husband’s property. Kurtz v. 
Kurtz, 38 Ark) 119.° (2) “The ‘ali- 
mony should not haye been made a 
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mony shall be a lien on the husband’s property,”? or 
at least are so construed as to have that effect.*4 


Unless so provided by statute,?* 


or in the decree itself,?* a decree for permanent 
alimony does not constitute a specific lien on the 
husband’s estate.° 


Where Decree Declares Lien. Al- 


though there is some authority apparently to the 
contrary, or to some extent qualifying the rule,® 
the general rule is that the courts have power, some- 
times by express statutory authority,?’ to make a 
decree a lien on the real estate of the husband,?* in- 


lien upon the lands of complainant. 
This is equivalent to charging them 
with an annuity, which the owner 
might do voluntarily, but the court 
should not in invitum, as it embar- 
rasses alienation. If objection had 
been made, or were now insisted 
upon, the court might have secured 
the payment of the alimony by se- 
questration, or by exacting sureties.” 
Casteel v. Casteel, 38 Ark. 477, 482. 

[b] In Michigan (1) it has been 
held that chancery courts have no 
inherent power to declare liens 
against real estate to secure alimony. 
Perkins v. Perkins, 16 Mich. 162. (2) 
But a statute gives such power. Ul- 
met v. Ulman, 148 Mich. 353, 111 NW 

[c] In Nebraska (1) the rule for- 
merly was that a court had no au- 
thority to make a decree for alimony 
a lien upon the real estate of the 
husband. Brotherton vy. Brotherton, 
14 Nebr. 186, 15 NW 347; Swansen 
v. Swansen, 12 Nebr. 210, 10 NW 713. 
(2) But now a statute authorizes the 
court to make the decree for alimony 
a charge upon the husband’s real es- 
tate (Dufrene v. Johnson, 60 Nebr. 
18, 82 NW 107), (8) but not upon 
particular real estate (Nygren v. Ny- 
gren, 42 Nebr. 408, 60 NW 885). 

[d] In Pennsylvania (1) it has 
been held that alimony cannot be 
made a lien on the husband’s real 
estate where the wife was in fault, 
there being no statute permitting it. 
Kerr. v. Kerr, 216 Pa. 641, 66 A 107, 9 
AnnCas 89. (2) So it has been held 
that an interlocutory order for tem- 
porary alimony and suit money is not 
within a statute giving the incidents 
of a lien to the allowance of alimony 
made upon a decree of divorce a 
mensa et thoro. Nor is it within a 
statute making decrees for the pay- 
ment of money in equity proceedings 
liens upon real estate. Groves’s 
App., 68 Pa. 143. : 

27. See statutory provisions; and 
Ulman v. Ulman, 148 Mich. 353, 111 
NW 1072; Dufrene v. Johnson, 60 
Nebr. 18, 82 NW 107; and cases infra 
note 28. 

[a] Alimony in gross may, by the 
express language of a Missouri stat- 
ute, be made a lien on the husband’s 
real estate. Motley v. Motley, 93 Mo. 
A. 481, 67 SW 741. 

28. Cal.—Huellmantel v. Huell- 
mantel, 124 Cal. 583, 57 P 582; Gaston 
v. Gaston, 114 Cal. 542, 46 P 609, 55 
AmSR 86; Robinson v. Robinson, 79 
Cal.a5 ily, 2a P1'095% 

Colo.—Johnson vy. Johnson, 22 Colo. 
20, 48 P. 130, 55 AmSR 112. 

Ga.—Coulter v. Lumpkin, 94 Ga. 
225, 21 SH 461. 

Ill.—Bobowski v. Bobowski, 242 Tll. 
524, 90 NE 361; Storey v. Storey, 125 
Til; 608, 28 NE) 329) 8. AmS R 4751 
LRA 320; Bruner v. Bruner, 115 Ill. 
40, 3 NE 564; Sapp v. Wightman, 
103 Ill. 150; Andrews v. Andrews, 69 
Ill. 609; O’Callaghan y. O’Callaghan, 
69 Ill. 552; Wightman v. Wightman, 
45 Ill. 167; Errissman vy. Errissman, 
25 Ill. 136; Wallace v. Wallace, 201 
Ill. A. 323; McSherry v. McSherry, 49 
Ill. A. 90; Thomas y. Thomas, 44 Ill. 
A. 604 [rev on other grounds 152 Ill. 
577, 38 NE 794]; Raymond v. Ray- 
MONG eel? Se AN Be 
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eluding his homestead,?? 


held not to affect the lien.®? 


That the alimony is payable in installments has 
been held not to affect the power of a court to make 
the alimony a lien upon the husband’s real estate.** 

Property of a nonresident situated within the 
state may be charged with a lien for alimony upon 


lowa.—Sesterhen v. Sesterhen, 60 
Iowa 301, 14 NW _ 333; Daniels v. 
Lindley, 44 Iowa 567; Harshberger v. 
Harshberger, 26 Iowa 503; Russell v. 
Russell, 4 Greene 26, 61 AmD 112. 

Kan.—Blankenship v. Blankenship, 
19 Kan. 159; Brandon vy, Brandon, 14 
Kan. 342. 

Ky.—Pearson v. Pearson, 166 Ky. 
91, 178 SW 1164; Campbell v. Tros- 
per, 108 Ky. 602, 57 SW 245, 22 KyL 
277; Wletcher v. ‘Pletcher, 54 SW 9538, 
21 KyL 30,22 

Me.—Stratton v. Stratton, 77 Me. 
33, b2) AmR 779; Hills: -v. Hills; 76 
Me. 486. 

Mich.—Brasch v. Brasch, 168 Mich. 
459, 134 NW 450; Ulman v. Ulman, 
148 Mich. 353, 111 NW 1072; Glick 
v. Glick, 110 Mich. 304, 68 NW 153. 

Minn.—Roberts v. Roberts, 135 
Minn. 397, 161 NW 148, LRA1917C 
1140; Mahoney v. Mahoney, 59 Minn. 
347, 61 NW 334. 

N. J.—Stoy v. Stoy, 41 N. J. Eq. 
370, 2 A 638, 7 A 625; Holmes v. 
Holmes, 29 N. J.‘ Eq. 9; Calame v. 
Calame, 24 N. J. Eq. 440; Vreeland 
Vergacobus;, 19 Ni.) Eq, 231: 

N. M.—Lamy v. Catron, 5 N. M. 
S87 23 RP wT 3. 

N. Y.—Galusha v. Galusha, 108 
N. Y. 114, 15 NE 638; Forrest v. For- 


rest, 13 N. D's Super. 102, 3 AbbPr 
144. 

Oh.—Conrad v. Everich, 50 Oh. St. 
476, 35 NE 58, 40 AmSR 679; Min 


Young v. Min Young, 47 Oh. St. 501, 
25 NE 168; Tolerton v. Williard, 30: 
Oh. St. 579; Olin v. Hungerford, 10 
Oh. 268; Hamlin v. Bevans, 7 Oh. 161, 
28 AmD 625; Wilmot v. Cole, 10 Oh. 
Dec. (Reprint) 777, 23 CincLBul 339; 
Mullane v. Folger, 10 Oh. Dec. (Re- 
print) 485, 21 CincLBul 277; Webster 
v. Dennis,, 4 Oh. Cir. Ct. 3138, 2 Oh. 
Cir. Dec. 566 

Okl.— Gardenhire v. Gardenhire, 
2, Okl, 484, 37 P -813. 

Pa.—Melizet v. Melizet, 3 PaLJR 
45, 4 PaLJ 381. 

R. I.—In re Lawton, 12 R. I. 210. 

Tenn.—Stillman y. Stillman, 7 
Baxt. 169. 

Vt.—Foster v. Foster, 56 Vt. 540. 


Va.—lIsaacs v. Isaacs, 117 Va. 730, 
86 SE 105, LRAiI916B 648. 

‘Wash. — Willson v. Willson, 84 
Wash. 240, 146 P 615; Trumble v. 
Trumble, 26 Wash. 133, 66 P 124; 
King v. Miller, 10 Wash. 274, 38 P 
1020. F 

Wis.—Swanson v. Swanson, 161 
Wis. 5, 152 NW 452; Lally v. Lally, 
152 Wis. 56, 188 NW 651; Keyes v. 
Scanlan, 638 Wis. 345, 23 NW 570. 

Eng.—Medley v. Medley, 7 P. D. 
122° (Clinton pve. Clinton) jin Rs Say Pe 
Seb y 2b Hyder v. SEL yGeiy34e lig Sauk: 
& M. 638. 

[a] Real estate in remainder.—A 


decree may declare the allowance of 
alimony a lien upon a remainder in 
real estate, which is vested as to in- 
terest, although contingent as to 
amount. Min Young y. Min Young, 
47 Oh. St. 501, 25 NE 168. 

{b] The death of the husband 
does not affect the lien, but the hus- 
band’s property descends subject to 
the lien, which is entitled to priority 
as of the date of its rendition, and 
does not become dormant, although 
execution has not issued within the 
statutory period. Webster v. Den- 
nis, 4 Oh. Cir. Ct. 313, 
566. 


and property fraudu- 
lently conveyed,?° but not his personalty *? al- 
though there is authority to the contrary.” 
eree of absolute divorce in another state has been 


2 Oh. Cir. Dec. | which was exempt 
But see Whitney v. Whitney lafter it had been selected by defend- 


DIVORCE 


A de- 


fected.88 
[$ 726] ‘¢. 


work.®? 


El., ete., Co., 183 Fed. 678, 106 CCA 28 
(construing New York law). 

[c] Lien for fees.—It is not com- 
petent for the wife’s attorneys, or 
any of them, to enter a lien for fees 
beyond the amount fixed by the court 
and ordered to be paid for that pur- 
pose by the husband. McCabe v. 
Britton, 79 Ind. 224. 

29. Abey v. Abey, 32 Iowa 575; 
Blankenship vy. Blankenship, 19 Kan. 
159; Mahoney v. Mahoney, 59 Minn. 
3847, 61 NW 334; Mosley v. Larson, 86 
Miss. 288, 38 S 234 

[a] In Nebraska alimony may be- 
come a lien on the homestead, al- 
though the title thereto is in the 
husband when the divorce is granted. 
Kimmerly v. McMichael, 83 Nebr. 
789, 120 NW 487. 


380. Huellmantel v. Huellmantel, 
124 Cal.,.583, 5% BP 582, 117, Cal. 407, 
49 P 574; Glick v. Glick, 110 Mich. 


304, 68 NW 153; Moseley v. Larson, 
86. Miss.- 288, 38 S 234. 
31. Johnson v. Johnson, 22 Colo. 


20, 43 P 130, 55 AmSR 112; Gris- 
wold v. Griswold, 111 Ill. A. 269; 
Yelton v. Handley, 28 Ill. A. 640; 


Conklin y, Conklin, 93 Minn. 188, 101 
NW 70; Swanson y. Swanson, 161 
Wis. 5, 152 NW 452. 

{a] An Illinois statute making 
every “decree for money” a lien on 
the “lands and tenements” of the 
party against whom it is entered, to 
the same extent and under the same 
limitations as a judgment at law, is 
held to apply to a decree for alimony, 
and to prevent a court of equity from 
making a decree for alimony a lien 


on personal property. Hunter v. 
Hunter, 121 Ill. A. 380; Griswold v. 
Griswold, 111 Ill. A. 269; Harris v. 
Harris, 109 Ill. A. 148; Yelton v. 


Handley, 28 Ill, A. 640. 

[b] A Minnesota statute author- 
izes a court to make the amount of 
alimony a specific lien upon specific 
parcels of the husbkand’s real estate 
and to enforce payment by execution 
against his property, real and per- 
sonal, but there is no definite author- 
ity granted to decree the amount of 
alimony as a specific lien upon per- 
sonal property. Nevertheless, where 
alimony was allowed, and it was ad- 
judged that the wife retain posses- 
sion of certain of the husband’s per- 
sonal property until payment of the 
alimony and that the alimony be a 
specific lien upon such property until 
payment, it was held that that part 
of the judgment with reference to a 
specific lien might be regarded as im- 
material, the legal effect of the judg- 
ment being that the wife retain pos- 
session of the property until pay- 
ment. Conklin v. Conklin, 93 Minn. 
188, 101 NW 70. 

32. Gardenhire v. Gardenhire, 2 
Okl. 484, 37 P 813 (the lien may be 
made a prior lien to that of a chat- 
tel mortgage given in fraud of the 
wife’s rights). 

[a] In Michigan, by statute, a de- 
eree awarding alimony may provide 
that alimony shall constitute a lien 
on the personal estate of the hus- 
band. Ulman y. Ulman, 148 Mich. 
353, 111 NW 1072. 

{b] Priority of lien over land- 
lord’s lien—wWhere a judgment for 
alimony was made a lien upon cer- 
tain personal property of defendant 
from execution 


such property.*® 
Lands outside of the county may *® or may not 
be *7 subject to a lien for alimony depending upon 
the practice of the particular jurisdiction. 
Description of property. ‘The decree declaring a 
specific lien should describe the property to be af- 


Enforcement of Lien. 
enforcement of a lien are treated elsewhere in this 
Where land outside the county may be sub- 


[§§ 725-726 


Methods of 


ant, but which had not been specified 
as exempt by defendant and had been 
attached by the wife under her judg- 
ment, the judgment lien thereon was 
superior to the claims of an inter- 
vening landlord, who claimed a lien 
for rent on the attached property. 
Stoaks v. Stoaks, 146 lowa 61, 124 
NW 757. 

{c] Property in hands of trustee. 
—Where the funds of a beneficiary 
in a trust have been used to remove 
encumbrances on the corpus of the 
estate in the hands of the trustee, a 
lien may be decreed against the cor- 
pus to the extent the funds were so 
used to satisfy a decree of alimony. 
awarded to the wife of the benefi- 
ciary. Gilkey v. Gilkey, 162 Mich. 
664, 127 NW 715. 

83. Isaacs v. Isaacs> 115 Va. 562, 
79 SE 1072. 

34. Goff v. Goff, 60 W. Va. 9, 53 
SE 769, 9 AnnCas_ 1088. But see 
Barry OV. msbareya. (Dex Clvi A) a od 
SW 1142 (installment allowances for 
the use of children); and infra § 726. 

[a] When lien of future allow- 
ance accrues.—Alimony which ac- 
crues after the docketing of the de- 
cree allowing it beccmes a lien on 
the land of defendant as fast as it 
becomes due. Stoy v. Stoy, 41 N. J. 
Eq. 370, 2 A 638, 7 A 625. 

35. Holmes Vv. ae 29 N. J. Eq. 
9; Bailey v. Bailey, 127 N. C. 474, 37 
SE 502. 

[a] Upon allowing temporary ali- 
mony and attorney’s fees against a 
husband who is out of the state, land 
within the state belonging to him 
may be charged with the payment. 
Perey, v. Bailey, 127 N. C. 474, 37 SE 

36. Harshberger vy. Harshberger, 
26 Iowa 503; Ulman v. Ulman, 148 
Mich. 353, 111 NW 1072. 

37. Sapp Vv. Wightman, 103 Ill. 150 
(the court had no jurisdiction of 
lands outside of the county in which 
it sat for the purpose of subjecting 
such lands to a lien for alimony). 

38. Stratton v. Stratton, 77 Me. 
373, 52 AmR,779; Hills v. Hills, 76 
Bn 486; In ‘re Lawton, 12 R. I. 

[a] Insufficient description.—(1) 
A decree which, in terms, orders that 
defendant’s real estate be seques- 
tered to secure allowances, unless 
otherwise secured, does not create a 
lien. Hills v. Hills, 76 Me. 486. (2) 
A decree awarding alimony to the- 
wife, ‘‘to be paid” by the husband 
“out of his real and personal estate,” 
is not sufficient to create a charge on 
the husband’s real estate. In re Law- 
OMe zeke omc Os 

39. See Executions [17 Cyc 878]; 
Judicial Sales [24 Cyc 1]. 

[a] Foreclosure of lisn.—Where 
parties entered into an agreement in 
compromise of a judgment against 
the husband for alimony, whereby 
each was to deed to the other certain 
lands, conditioned upon the husband 
paying his wife forty dollars within 
two days, and by consent of the par- 
ties the wife’s motion for an order to 
sell land, which was subject to her 
judgment, was continued to a day 
certain, and the husband refused to 
tender the forty dollars, the wife was 
entitled on the date to which the con- 
tinuance was taken to a decree that 
the land covered by her judgment 
lien be sold to satisfy the judgment. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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jected to a lien,4° in some jurisdictions the lien 
may be enforced by the court granting it,*? also, in 
some jurisdictions, by a court of the county where 
the land is located.*? In the case of alimony pay- 
able in installments an action to enforce the lien 
lies on the nonpayment of an installment;** and un- 
der some circumstances the decree foreclosing the 
lien may convert the installments into a gross sum ;*4 
and it has been held that this may be so, although 
the decree provided that the alimony should not be 
a lien on the husband’s land.‘ 

[§ 727] 14. Ne Exeat—a. In General. If the writ 
has not been abolished,*® ne exeat may be a proper 
remedy to aid the enforcement of an order or de- 
eree for alimony by preventing the husband from 
leaving the jurisdiction of the court,47 where a suf- 
ficient showing is made for the issue of the writ.*® 

[§ 728] b. At What Stage Granted. The writ 
of ne exeat regno was granted in aid of the decree 
of the ecclesiastical courts, and only after the de- 
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republica, the corresponding writ in this country, 
may be asked simultaneously with the filing of the 
bill,5° and may be granted even before the de- 
cree,*! in fact, at any time after the suit is pend- 
ing, °° but not before the suit is begun.®? 

[§ 729] c. Application. The writ of ne ex- 
eat is issued on the petition of the wife,>* supported 
by her own affidavit and usually those of other par- 
ties;°> but the affidavit of the wife alone is suffi- 
cient.°° The allegation that the husband is going 
to leave the state must be definite.°” 

[§ 730] d. Discharge or Quashal of Writ. The 
writ will in general be discharged on the husband’s 
giving security.°8 An answer by the husband which 
fails to allege that he has no intention of selling 
his property or leaving the state will not cause the 
court to discharge a writ of ne exeat.5° Lack of 
eood faith by the wife in beginning her proceedings 
for a divorce is ground for quashing a writ of ne 
exeat.©° 


eree had been made.*? 


Bagpre v. Moore, 42 Utah 140, 129 P 


40. See supra § 725. 
41. Harshberger v. Harshberger, 
26 Iowa 508. 


42. Ulman v. Ullman, 148 Mich. 
353, 111. NW 1072. 
43. Ulman v. Ulman, 148 Mich. 


353, 111 NW 1072; Wagner v. Wag- 
ner, “26 Bs L..27, 57 A1058,- 65 RA, 
816, 8 AnnCas 578. 

44. Whitney v. Whitney, El., etc., 
Co., 180 Fed. 187 [aff 183 Fed. 678, 
106 CCA 28]; King y. Miller, 10 
Wash. 274, 38 P 1020. 

[a] Yllustration. — Where an 
agreement between busband and wife 
for a separate maintenance contained 
in a divorcee decree provided for pay- 
ment of installments of alimony 
monthly, and also declared that in 
case of default for more than ten 
days the trustee might elect to de- 
clare the whole transfer Secured by 
the mortgage due, and foreclose on 
such default, the wife was entitled to 
foreclose for such sum as would 
equal the amount she would prob- 
ably receive during the probable con- 
tinuance of her life computed in*ac- 
cordance with her expectancy under 
the Northampton tables. Whitney 
v. Whitney El., ete., Co., 180 Fed. 187 
[aff 1838 Fed. 678, 106 CCA 28]. 
Cheever v. Kelly, 96 Kan. 269, 
529, . 


46. See statutory provisions; and 
Ne Exeat. [29 Cyc 385]. 

[a] The writ has been abolished 
in many states. See Ne PExeat [29 
Cyc 385]. See also Ex p. Caple, 81 
Ark. 504, 506, 99 SW 881 (‘These 
writs have been abolished by statute 
in this State ...and have fallen 
into disuse in other States, for the 
reason that in most of the States 
the courts may on a proper showing 
require the husband to give security 
for the payment of the alimony’’). 


47. Conn.—Lyon v. Lyon, 21 Conn. 
185. 

Fla.—Bronk v. State, 43 Fla. 461, 
31 S 248, 99 AmSR 119. 

Ga.—McGee v. McGee, 8 Ga. 295, 
52 AmD 407. 

Tll.— Harper v. Rooker, 52 Ill. 370. 

Md.—Bayly v. Bayly, 2 Md. Ch. 


326. 

Mich.—Peltier v. Peltier, Harr. 19. 

N. J.—Anshutz v. Anshutz, 16 N. J. 
Woe 62 walle: va Yule; ORIN. dg? 
138. 

N. Y.—Boucicault v. Boucicault, 21 
Hun 431, 59 HowPr 131. 

N. C.—Anonymous, 2 N. C. 347. 

SG] _Prather Ww. Prather;240Si CC 
Bg.* 33. f j 

Wash.—Holcomb v. 49 
Wash, 498, 95 P 1091. 

See also supra § 264. 

fa] Ne exeat regno.—In England 
the writ of ne exeat regno was is- 


Holcomb, 


But the writ of ne exeat 


[§ 731] 15. 


sued out of the chancery courts on 
the application of the wife, support- 
ed by her affidavit that her husband 
was about to leave the country to 
avoid payment of the order or decree 
for alimony. Pearne vy. Lisle, Ambl. 
75, 27 Reprint 47; Head v. Head, 3 
Atk. 295, 26 Reprint 972; Anonymous, 
2 Atk. 210, 26 Reprint 530; Read v. 
Read, 1 Ch. Cas. 115, 22 Reprint 720, 
2 Ch. Rep. 19, 21 Reprint 604; Ex p. 
Whitmore, 1 Dick. 143, 21 Reprint 
223; Vandergucht v. De Blaquiere, 8 


Sim. 315, 8 HngCh 315, 59 Reprint 
125; Street v. ‘Street, Turn... & 'R. 


322, 12 EngCh 322, 37 Reprint 1124; 
Smithson’s Case, 2 Vent. 345, 86 Re- 
print 477; Anonymous, 2 Ves. 489, 28 
Reprint 313; Howden v. Rogers, 1 
Ves. & B. 129, 35 Reprint 51; Haf- 
fey v. Haffey, 14 Ves. Jr. 261, 33 Re- 
print 521; Oldham v. Oldham, 7 Ves. 
Jr. 410, 32 Reprint 166; Dawson v. 
Dawson, 7 Ves. Jr. 173, 32 Reprint 
71; Shaftoe v. Shaftoe, 7 Ves. Jr. 171, 
32 Reprint 70; Cock v. Ravie, 6 Ves. 
Jr. 2838, 31 Reprint 1053; Coglar v. 
Coglar, 1 Ves. Jr. 94, 30 Reprint 246. 

48. Anshutz v. Anshutz, 16 N. J. 
Eq. 162; Holcomb v. Holcomb, 49 
Wash. 498, 95 P 1091; and cases su- 
pra note 47. 

[a] Mere apprehension of aban- 
donment.—Ne exeat against the 
husband will not be granted upon the 
mere apprehension of an abandon- 
ment, in a suit by the wife for ali- 
mony on the ground of abandon- 
ment under the statute. Anshutz v. 
Anshutz, 16 N. J. Hq. 162. 

Application see infra § 729. 

49. Newton v. Newton, 11 P. D. 
11; Shaftoe v. Shaftoe, 7 Ves. Jr. 171, 
32 Reprint 70; Coglar v. Coglar, 1 
Ves. Jr. 94, 30 Reprint 246. 

50. Harper v. Rooker, 52 Ill. 370. 

51. McGee v. McGee, 8 Ga. 295, 52 
AmD 407; Bayly v. Bayly, 2 Md. Ch. 


326. 

Bronk y. State, 43 Fla. 461, 31 
Se 24899 Amy 119s. rHarpert iv. 
Rooker, 52 Ill. 370; Bylandt v. By- 
landt. 6N2 Is bqn28, 

{a] Pending appeal.— Ne exeat 
would no dount be granted pending 
an appeal from a decree awarding 
alimony, but a proper case must be 
shown. Holcomb v. Holcomb, 49 
Wash. 498, 95 P 1091 (a writ of ne 
exeat was denied pending an appeal 
from a decree awarding , alimony, 
where there was not sufficient show- 
ing that the husband was about or 
threatening to leave the jurisdiction 
of the court, and in view of the fact 
that a considerable part of the hus- 
band’s property was real estate 
which it would be. difficult for him 
to pass title to without the consent 
of the wife, and also in view of the 
fact that a stay bond had been 
given). 


Receivership and Sequestration.®! 


53... Bylandt vey eyland te 6emNe ad! 
Hq. 28 (that the writ must not be 
asked for before the suit is begun, 
the court saying that “the proper 
course” is ‘‘to file the bill or petition 
for divorce, and after that to file a 
petition for the ne exeat, supported 
by the necessary affidavit, sworn sub- 
sequently to the filing of the 
bill’). 
eet Conn.—Lyon v. Lyon, 21 Conn. 
185. 

Ga.—McGee v. McGee, 8 Ga. 295, 
52 AmD 407. 

Ill.— Harper  v. S2ae Elle 
370. 

Sone ae Vv. -Bayly,, 22. Mda eh. 

N. J.—Yule v. Yule, 10 N. J. Eq. 
428) Bylandt v. Bylandt, 6 N. J. Ea. 


Rooker, 


N. Y.—Boucicault v. Boucicault, 21 
tums 54359) abo wei 1d lyme 
Kirby, 1 Paige 261; Denton v. Den- 
ton, 1 Johns. Ch. 364; Hammond v. 
Hammond, Clarke 151. 

S. C.—Devall v. Devall, 4 S. C. Eq. 
79; Prather v. Prather; 4S. C. Ea. 


33. 

55. See cases supra note 54. 4 

[a] Affidavit on information and 
belief.—The writ should not be is- 
sued in a doubtful case, although un- 
der some circumstances an affidavit 
on information and belief will be 
sufficient. The debt or duty at least 
should be certain. Yule Yule, 10 
Nii Hg.) 38. ‘ 

56. McGee v. McGee, & ua. 295, 52 
AmD 407; Bayly v. Bayly, 2 Md. Ch. 
326; Yule v. Yule,;t0 N. J. Haq: 138; 
Kirby wv. Kirby, 1 Paige: (Nv Ys) 261. 


57. McGee v. McGee, 8 Ga. 295, 52 
AmD 407. 
58. McGee v. McGee, 8 Ga. 295, 52 


AraD 407; Kirby v. Kirby, 1 Paige 
GN. Y.). 261; Devall vi. Devall, 4S. Ce: 


Hg, 797 Prather:v. Prather, 4 Si /C: 
Hq. 33. 
[a] Right of wife against sure- 


ties on bond given to secure pay- 
ment of alimony.—Where a husband, 
pending an application for alimony, 
secures his release from an attach- 
ment issued against him by giving a 
bond to perform faithfully such 
judgment as might be rendered on 
the final trial of the case, it is not 
improper to refuse a motion by the 
wife to enter judgment against the 
principal and sureties on the bond 
for the amount due on a judgment 
for alimony. Pounds v. Pounds, 136 
Ga. 196971 SH 137: 


59. Hammond vy. Hammond, Clarke 
GN SSYO bas 

60. Kirrigan v. Kirrigan, 15 N. J. 
Hq. 146. 

61. Receivership generally see 
Receivers [34 Cye 1]. 

Sequestration generally see Se- 


| questration [35 Cyc 1381]. 
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A receiver of the husband’s property is sometimes 
appointed to secure the wife’s claim to alimony," 
upon a sufficient showing having been made.*? 

some jurisdictions the receiver must give a bond 


before entering upon his duties.** 


A trustee of the husband’s property may, it has 
been held, be appointed to secure the wife’s ali- 
mony,®* and the husband may be ordered to con- 
vey certain property to the trustee for the wife’s 
benefit, or for the joint use of both,°® or be com- 
pelled to execute a bond and trust deed as se- 


62. Ala.—Murray v. Murray, 84 
Ala. 363, 4 S 239. 

Cal.—Huellmantel v. Huellmantel, 
124 Cal. 583, 57 P 582; Petaluma Sav. 
Bank v. San Francisco Super. Ct., 111 
Cal. 488, 44 P 177. 

Ga.—Stallings v. Stallings, 127 Ga. 
464, 56 SE 469, 9 LRANS 593. 

Ill. Bergen v. Bergen, 22 Ill. 187; 
Harding v. Harding, 120 Ill. A. 389. 

Mich.—Seibly v. Person, 105 Mich. 
584, 683 NW 528. 

N. J.—Holmes v. Holmes, 29 N. J. 


Eq. 9. 

N. Y.—Carey v. Carey, 2 Daly 
424; Kirby v. Kirby, 1 Paige 261. 

ooh -—Questel v. Questel, Wright 
492. 

R. I.—Warren v. Warren, 36 R. I. 
467, 89 A’ 651. 

Tenn.—Stillman Stillman, 7 
Baxt. 169. 

Tex.—Bradley v. Ramsey, (Civ. A.) 
65 SW 1112 (recognizing rule). 

Wash.—Gust v. Gust, 78 Wash. 
414, 139 P 228 (recognizing rule). 

Ww. .—Goff v. Goff, 54 W. Va. 
864, 46 SE 177 (recognizing rule). 
Mae ee ae v. Dayton, 28 Wis. 
Eng.—Oliver v. Lowther, 42 L. T. 
Freep. N. Sy 47. 

See cases supra note 62; and 
infra this section. 

[a] Where the husband is a non- 
resident, and he owns property with- 
in the jurisdiction of the court hay- 
ing under consideration the question 
of alimony, a receiver may be ap- 
pointed in a proper case. Anderson 
v. Anderson, 124 Cal. 48, 56 P 630, 
Die 3U, Vit AMS RL sHolmes= vy. 
Holmes, ‘99 N. J. Eq. 9. 

[b] If it is iin peatble to serve 
defendant personally because of his 
indefinite absence from the state, and 
there is property of his in the state 
which is in imminent danger of be- 
ing lost, destroyed, depreciated by 
waste, or removed, so as to defeat 
the right to alimony, it would seem 
that the presiding judge may, on a 
proper showing and under proper 
pleadings, appoint a receiver to pre- 
serve the property, but cannot fix 
temporary alimony and order it paid 
by the receiver. Stallings v. Stal- 
lings, 127 Ga. 464, 56 SH 469, 9 LRA 
NS 593. But see infra text and note 74. 

[ec] Wife may be appointed cus- 
jtodian of the husband’s property 
‘pending an investigation of a seiz- 
ure of it by his creditors. Bradley 


Vv. 


Neate RRS (Tex: Civi =A.) 65) SW. 
1112. 
{d] Facts showing no ground for 


receiver.—The allegations of the bill 
and the record showed defendant to 
be the possessor of an estate worth 
from seventy-five thousand dollars 
to eighty thousand dollars, composed 
largely of real estate, and that de- 
fendant had been enjoined in the 
suit from jJisposing of any of his 
real estate and had responded to an 
order in the cause requiring him to 
pay a specified sum for the tempo- 
rary maintenance of plaintiff and for 
the expenses of carrying on her suit. 
It was held that the appointment of 
a special receiver by the judge in 
vacation to take charge of the per- 
sonal property of defendant was an 
abuse of judicial diseretion. Goff v. 
Goff, 54 W. V Va. 365, 46 SE 177. 
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[e] When the wife was protected 
by a money judgment made a lien on 
the property a receivership was im- 
proper. Gust v. Gust, 78 Wash. 4-4, 
139 P 228. p 

{[f] Where a nonresident husband 
fails to pay taxes on realty owned by 
him in the state charged with the 
payment of alimony, a receiver of 
the property may be appointed un- 
less he gives security to make such 


payment, Holmes v. Holmes, 29 
Ose Bb. Le 
‘tel In California it is held that 


after a final judgment for a lump 
sum as alimony an execution fur- 
nishes a sufficient remedy and a re- 
ceiver cannot be appointed, notwith- 
standing a statute authorizes the ap- 
pointment of a receiver “after judg- 
ment to carry the judgment into ef- 
fect,’ as such statute is construed to 
apply only to cases where the judg- 
ment affects specific property. White 
v. White, 130 Cal. 597, 62 P 1062, 80 
AmSR 150. 

64. See statutory provisions. 

[a] In New York it has been held 
that an order for a receiver which 
did not reguire him to give a bond 
was voidable and might be appealed 
from, but did not justify the hus- 
band in refusing to deliver his prop- 
erty to the receiver. Matter of Spies, 
92 App. Div. 175, 86 NYS 1043. 

65. Murray v. Murray, 84 Ala. 363, 
4 S 239; Ricketts. v. Ricketts, 4 Gill 


(Md.) 105; Greenland v. Brown, 1 
S. Ci°Ha. 196. 

66. Ricketts v. Ricketts, 4 Gill 
(Md.) 105; Greenland v. Brown, 1 


Ss, CHG: 196; Madison v. Madison, 1 
Wash. T. 60 

67. Storey v. Storey, 125 Ill. 608, 
18 NE 329, 8 AmSR 417, 1 LRA 320. 

68. Ark.—Ex p. Caple, 81 Ark. 
504, 99 SW 830; Casteel v. Casteel, 
38 Ark. 477. 

Ill.—Blake v. Blake, 80 Ill. 523; 
Blake v. Peo., 80 Ill. 11; Wightman 
v. Wightman, 45 Ill. 167; Becker v. 
Becker, 15 Ill. A. 247. 

Ky.—Lockridge _ v. 
Dana 28, 28 AmD 52. 
eer a v. Wiel, 25 La. Ann. 

Me.—Stratton v. Stratton, 77 Me. 
373, 52 AmR 779; Hills’ v. Hills, 76 
Me. 486. 

Mo.—State v. St. Louis Ct. of App., 
99 Mo, 216, 12 SW 661; Coughlin v. 
Ehlert, 39 Mo. 285. 

N. J.—Swallow v. 84 
UN aa: 109, 92 A 872. 

N. Y.—Moore vy. Moore, 142 App. 
Diy. 459,126 NYS 936; ‘Conklin v. 
Conklin, 125 App. Div. 278, 109 NYS 
187; Gane v. Gane, 45 N. Y. Super. 
SDDS WOrreste «Ves Orrest, mca. INver Ye 
Super. 686; Jacobson v. Jacobson, 85 
Misc. 253, 148 NYS 341; Garden v. 
Garden, 34 Misc. 97, 69 NYS 481; 
Donnelly v. Shaw, 7 AbbNCas 264 
[rev on other grounds 17 Hun 564]; 
Isaacs v. Isaacs, 61 HowPr 369; Mc- 
Quien v. McQuien, 61 HowPr 280. 

R. I.—Wilford v. Wilford, 38 R. I. 
55, 94 A 685. 

5) aie Ri, v. Jacobs, 44 Wis. 
354. 

Eng.—Birch v. Birch, 8 P. D. 163; 
Sansom v. Sansom, 4 P. D. 69: Clin- 
ton” ve) Clinton, La Rive Pas prez by: 
Munt v. Munt, 31 L. J. P. & M. 134. 

[a]  Superseding contempt. — It 


Lockridge, 3 


Swallow, 


Sequestration. 
some jurisdictions be enforced by sequestration of 
the husband’s property °° upon a proper showing 
made ®® and upon compliance with the require- 
ments of the statutes providing therefor or with 
the practice in respect to the enforcement of other 
judgments directing the payment of money.? 
questration has been refused where execution would 
be equally effective,71 and also where there is no 
reason to suppose that the husband is about to re- 


2 ae 
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The decree for alimony may in 


Se- 


has been held that sequestration does 
not supersede contempt proceedings. 
O’Callaghan v. ,O’Callaghan, 69 Ill. 
552 (“But the sequestration of prop- 
erty was not intended to supersede 
proceedings by contempt, but on the 
contrary it was in aid of it [sic], 
and resorted to either where the con- 
temnor could not be arrested upon 
process, or where, having been ar- 
rested, he remained in prison, with- 
out paying obedience to the court’’). 
But see Isaacs v. Isaacs, 61 HowPr 
(N. Y.) 369 [aff 10 Daly 306] (where 
a statute was construed to prohibit 
the commitment of a husband for 
contempt unless the court was satis- 
fied that alimony could not be col- 
lected either by sequestration or by 
requiring the giving of security by 
the husband). 

69. See cases supra note 68. 

[a] A description in the decree 
sufficiently definite to identify the 
particular estate intended is essen- 
tial to secure a lien by Sequestering 
lands for the payment of alimony. 


Stratton v. Stratton, 77 Me. 373, 52 
AmRE 779: 
70. See statutory provisions. 


[a] Attachment by sequestration 
in equity.—In New Jersey a wife 
suing her nonresident husband for 
alimony may have his real estate se- 
questered. Wood 'v. Price, 79 Na J. 
Bq. 11, 18s Ay 1093: fal 79. Neda eg. 
620, 81 A 983, 38 LRANS 772, Ann 
Cas1913A 1210]. 

{b] In New Jersey an order for 
temporary alimony may be enforced 
after final decree of divorce by a 
writ of sequestration. Swallow v. 
Swallow, 84 N. J. Eq. 109, 92 A 872. 

{c] In South Dakota, where a di- 
vorce is granted for an offense of the 
husband, the court is authorized to 
compel him to provide for the main- 
tenance of the children of the mar- 
riage and to make such suitable al- 
lowance to the wife for her support 
during her life, or for a shorter pe- 
riod, as the court deems just, having 
regard to the circumstances of the 
parties, and to require security for 
providing maintenance, or making 
the payments required, and may en- 
force the same by the appointment 
of a receiver, or by any other rem- 
edy applicable to the case. Drake v. 
Drake, 27 S. D. 329, 131 NW 294. 

{d] Sequestration of bonds. — 
Where judgment was rendered 
against defendant corporation by de- 
fault in sequestration proceedings in 
a suit for divorce, restraining pay- 
ment of the corporation’s bonds or 
coupons to any person other than 
plaintiff, it had no right to demand 
security against its being required to 
pay to a receiver appointed in such 
proceedings. Schrieber v. Garden, 
152 App. Div. 817, 137 NYS 747. 

[fe] Sequestration of surplus after 
foreclosure.—In a suit for alimony 
by the wife of a mcrtgagor where 
she is entitled after foreclosure to 
subject the surplus to her inchoate 
right of dower, she is entitled to 
have one third of it reserved, not- 
withstanding such surplus has been 
levied on by the mortgagor. Wood v. 
Price, 79 N. J. Eq. 14,.81 A 664. 

71. Chapman v. Chapman, 269 Mo. 
663, 192 SW 448 [mod 194 Mo. A. 
483, 185 SW 221], 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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move his property from the jurisdiction of the 
court.7” The husband’s salary can be reached only 
to the extent that it has acerued at the time seques- 
tration is sought.7* Having been unable to secure 
personal service upon her husband, a wife cannot 
reach his equitable interest in land by sequestration 
proceedings on the theory that by seizing the prop- 
erty the proceeding was converted into one in rem.” 
Proceedings to compel sequestration should be 
brought by the wife.” 

Injunction in aid of sequestration. A separate 
action in aid of sequestration proceedings may also 
be maintained by the wife to restrain executors 
from paying the husband a legacy in their hands 
and to compel them to pay it to the receiver.”® 

Receivership in aid of sequestration. It is usual 
in sequestration proceedings to appoint a receiv- 
er of the property sequestered, to receive the 
income thereof and apply it to the payment of 
the alimony awarded,’ but no receiver can be ap- 
pointed until a lawful judgment for alimony has 
been rendered,’® defendant has. failed to comply 
with the requirements of the judgment,’® and such 
other conditions precedent as may be required by 
statute;°° nor will a receiver be appointed when 
defendant has filed a supersedeas bond pending an 
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Effect of sequestration. Sequestration places in 
eustodia legis the property of defendant seques- 
tered to satisfy or compel the satisfaction of the 
claims of the wife for alimony, *? and no rights can 
be acquired in the property except subject to the 
operation of the writ.8* The lien under the writ 
extends, not only to alimony due at the time of the 
issuance of the writ,34 but alimony which may sub- 
sequently acerue.*® Such sequestration of a hus- 
band’s property and the appointment of a receiver 
does not, however, divest him of all interest in the 
property, so that nothing can be sold under execu- 
tion against him,®° and a judgment creditor in such 
case may sell such interest as he may still possess.°* 
So long as the receiver’s rights are not questioned, 
he has no concern with the title to the property,** 
and cannot sue to determine the validity of transfers 
made by the husband at least without leave of court.*® 

[§ 732] 16. Scire Facias.°° Scire facias has 
been considered a proper process to enforce against 
the husband a decree for alimony.®' It has been 
held to be an appropriate, although not exclusive, 
process to obtain the execution against the estate of 
a deceased husband of a decree for alimony granted 
to the wife in the decree of divorce rendered against 
the husband in his lifetime.%? 


appeal from the judgment.®? 


Van Spier vy. Spiller, 2 oN. ©2482 
Anonymous, 2 N. C. 347. 
po Tompers v. Tompers, 159 NYS 


74. Chapman v. Chapman, 269 Mo. 
663, 192 SW 448. But see supra 
note 63 [b]. 

[a] Whe reason (1) is that a per- 
sonal judgment for alimony on con- 
structive service is invalid (see su- 
pra §§ 656-661), (2) and, there be- 
ing no legal remedy in such case, 
there can be no equitable relief 
(Chapman v. Chapman, 269 Mo. 663, 
192 SW 448). 


: red Foster v. Townshend, 68 N. Y. 
03. 
76. Garden y. Garden, 34 Misc. 97, 


69 NYS 481. 

Injunction generally see supra § 
715 et seq. 

77. Moore v. Moore, 142 App. Div. 
459, 126 NYS 936; Conklin v. Conk- 
lin, 125 App. Div. 278, 109 NYS 187; 
Davis v. Davis, 1 Hun (N. Y.) 444; 
Radloski v. Radloski, 72 Misc. 101, 
129 NYS 818; Gobble v. Orrell, 163 
N. C. 489, 79 SE 957; Connellee v. 
Werenskiold, (Tex. Civ. A.) 87 SW 
747; Oliver v. Lowther, 42 L. T. Rep. 
N.S. 47. 

fa] Bond of receiver.—iIn New 
York a receiver appointed to take 
charge of the personal property of. a 
husband against whom a judgment 
for alimony had been recovered, and 
who had failed to pay the sum de- 
creed, may be required to give a 
bond conditioned for the faithful] 
performance of his duties. Matter of 


Spies, 92° App. Div. 175, 86 NYS 
10438. 
78. Stallings v. Stallings, 127 Ga. 


464, 56 SE 469, 9 LRANS 593; Chap- 
man v. Chapman, 269 Mo. 663, 192 


SW 448. 
79. See cases infra this note. 
[a] "In New York Code Civ. Proc. 


§ 1772 provides that “‘where a judg- 
ment... requires a husband to pro- 
vide... for the support of his wife, 
the court may, in its discretion, also 
direct him to give reasonable secur- 
ity, in such a manner, and within 
such a time, as it thinks proper, for 
the payment, from time to time, of 
the sums of money required for that 
purpose. If he fails to give the se- 
curity, or to make any payment re- 
quired by the terms of such a judg- 
ment or order, whether he has or 
has not given security therefor; or 
to pay any sum of money which he 
is required to pay by an order, made 


‘Rubber Co., 
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as prescribed in section seventeen 
hundred and sixty-nine of this act; 
the court may cause his personal 
property, and the rents and profits 
of his real property, to be seques- 
tered, and may appoint a receiver 
thereof.” It is held that this power 
to sequester and appoint a receiver 
is expressly contingent upon the fail- 
ure of the husband to comply with 
the requirements of the judgment. 
Astoria Silk Works v. 
IZ6eAppieeDive is, LO 
NYS 175; Logan v. Logan, 125 App. 
Div. 724, 110 NYS 174; Davis v. Da- 
vis, 1 Hun 444. But see Percival v. 
Percival, 14 NYSt 255 [aff 124 N. Y. 
637, 26 NE 540] (holding that a court 
may sequester defendant’s property, 
although no security has been di- 
rected to be given by him for pay- 
ment of alimony). 

80. Ford v. Ford, 101 Nebr. 648, 
164 NW 577. 

{a] In Nebraska preliminary to 
an order appointing a receiver of a 
husband’s property as provided by 
Rey. St. (1913) § 1589, there must be 
an order requiring the husband to 
give security for payment of ali- 
mony according to the decree, and 
his failure or refusal to give such 
security. Ford v. Ford, 101 Nebr. 
648, 164 NW 577. 

81. Williams v. Williams, 60 Tex. 
Civ. A..179,/125 SW 937, 1199. 

82. De Lukacsevics v. De Lukac- 
sevics, 88 N. J. Eq. 210, 101 A 407. 

83. De Lukacsevics v. De Lukac- 
sevics, 88 N. J. Eq. 210, 101 A 407. 

84. De Lukacsevics v. De Lukac- 
sevics, 88 N. J. Eq. 210, 101 A 407. 

85. De Lukacsevies v. De Lukac- 
sevics, 88 N. J. Eq. 210, 101 A 407. 


86. De lLukacsevics _ v. Nagle, 
CNin Je Ch.) S038 Ar Si53 
87. De Lukacsevics v. Nagle, 


CNT Chay Os cAasai7b: 

88. Foster v. Townshend, 68 N. Y. 
203 [rev 6 Daly 136]. See also Gar- 
den v. Garden, 34 Misc. 97, 69 NYS 
481 (a receiver had no right with- 
out leave of court to join with a 
wife in an action to enjoin the ex- 
ecutors of a will from paying to the 
husband a legacy which had become 
payable after the sequestration of all 
the husband’s persona] property for 
failure to pay alimony). 


89. Foster v. Townshend, 68 N. Y. 
203. See also infra § 735. A 
[a] Title acquired by receiver.— 


In New York it is held that a re- 
ceiver of property taken by virtue 
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Subjection of Trust or Other Fund. 


of a statute authorizing the seques- 
tration of the personal property of 
the husband gets no title to the prop- 
erty and cannot maintain an action 
to determine the validity of trans- 
fers thereof by the husband when no 
claim is made adverse to his rights 
in the property. Foster v. Town- 
eee 68 N. Y. 203 [rev 6 Daly 

90. Scire facias generally 
Scire Facias [85 Cye 1147]. 

91. Chestnut v. Chestnut, 77 Ill. 
346; Knapp v. Knapp, 134 Mass. 353; 
Slade v. Slade, 106 Mass. 499; Mor- 
ton v. Morton, 4 Cush. (Mass.) 518; 
McCracken v. Swartz, 5 Or. 62. 

[a] Not exclusive remedy.—A 
‘petition is usually preferable to a 
scire facias, because the proceeding 
is more speedy and flexible.” Slade 
v. Slade, 106 Mass. 499, 501. 

[b] Reasons for use of remedy 
are discussed in Morton v. Morton, 4 
Cush. (Mass.) 518 (per Shaw, C. J.). 

{[c] Essentials of application for 
net see McCracken v. Swartz, 5 Or. 


see 


2. 

{d] Amount must be certain.— 
Scire facias will not lie upon the 
record of an order for the payment 
of temporary alimony when a resort 
to evidence dehors the record would 
be necessary to ascertain the amount 
due. Chestnut v. Chestnut, 77 Ill. 
346; Cutler v. Cutler, 8& Ill. A. 464. 

92. Knapp v. Knapp, 134 Mass. 
353; Coffman v. Finney, 65 Oh. St. 61, 
61 NE 155, 55 LRA 794; McCollum v. 
McCollum, 1 Heisk. (Tenn.) 565 note. 

[a] Nature and function of writ. 
—After the death of the husband, 
no execution for arrears of alimony 
can issue against him; but, if it is- 
sues at all, it must issue against his 
goods and estate in the hands of his 
executor or administrator, and the 
executor or administrator should be 
made a party, and scire facias is an 
appropriate process to bring in the 
executor or administrator. <A _ scire 
facias brought for this purpose is 
not an original suit, but is a con- 
tinuation of the former suit, and is 
instituted in order to make the ex- 
ecutor or administrator of the de- 
ceased debtor a party, and to obtain 
an execution to enforce the judgment 
or decree. It will be open to the 
executor or administrator, when thus. 
brought in, to petition that the de- 
eree be reversed or altered, in the 

same manner as the husband, if liv- 
ing, could have petitioned. Knapp 
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An equitable action may in a proper case be main- 
tained by the wife to reach funds not subject to se- 
The wife is a creditor within the 


questration.°* 


“meaning of a statute providing that the 
of a spendthrift trust beyond what is necessary for 
the support of the beneficiary shall be lable in 
equity to the claims of his creditors,°* and a decree 
subjecting the income of the husband’s trust estate 
is sufficient protection to the trustees in paying the 
income to the wife;°®® but if there is nothing to avoid 
a spendthrift trust, such as the fact that it was pur- 
chased by the beneficiary,®® the wife of the bene- 
ficlary cannot subject to her decree awarding ali- 
“‘property impressed with the trust.’’ %” 
In any event, the right to subject a trust fund to 
the payment of alimony does not exist at all until 


mony the 
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““income’’ 


for value.t-? 


plaintiff has exhausted the ordinary remedies for 


v. Knapp, 134 Mass. 353. 

[b] Scire facias for a writ of pos- 
session was proper to enforce a de- 
cree of divorce as to land awarded 
to the wife and children, but posses- 
sion of which was enjoined during 
the life of the husband’s’ grantor, 
who was entitled to support, al- 
though both the husband and wife 
were dead and scire facias was 
brought by the children, the death of 
the parties not affecting the right of 
enforcing part of a divorce decree 
divesting and vesting the title to 
Jland. Carney v. Carney, 138 Tenn. 
647, 200 SW 517. 

93. McGlynn v. McGlynn, 37 Misc. 
12, 74 NYS 744;'Oliver v. Lowther, 42 
LA Rep IN. Sat 4 ts 

[a] Where the husband has re- 
moved beyond the jurisdiction of the 
court, leaving no property which may 
be taken by sequestration, the wife 
may maintain an equitable action 
against him and his father’s execu- 
tors to reach the surplus of the ben- 
eficial income given to him in his 
father’s will. McGlynn y. McGlynn, 
37 Mise. 12, 74 NYS 744. 

94. Wetmore v. Wetmore, 149 
N. Y. 520, 44 NH 169, 52 AmSR 752, 
33 LRA 708; Thompson v. Thompson, 
52 Hun 456, 5 NYS. 604; Clinton v. 
Clinton, L. R. 1 P. 215. See Mont- 
gomery v. Offutt, 1386 Ky. 157, 123 
SW 676 (in an action to subject 
property held in trust for the trus- 
tee’s brother to the payment of ali- 
mony due from the latter, that, in 
settlement of a suit against the 
trustee by the wife for alienating 
her husband’s affections, defendant 
beneficiary paid her a certain sum, 
thus anticipating the income of his 
estate, was’ no defense, the matters 
being distinct). 

[a] Where the husband has de- 
parted from the state and the ali- 
mony cannot be collected by any of 
the statutory remedies, a court of 
equity may order the accumulated 
income of the trust fund of which 
defendant is a beneficiary to be ap- 
plied in satisfaction of the alimony 
due, and provide for the payment of 
future installments of alimony from 
the income thereafter accruing, with 
leave to defendant to apply for per- 
mission to share in the income ac- 
eording to his necessities. Wet- 
more v. Wetmore, 149 N. Y. 520, 44 
NE 169, 52 AmSR*°752, 33 LRA 708. 

95. Hoagland v. Leask, 154 App. 
Div. 101, 1388 NYS 790 [aff 214 N.Y. 
645, 108 NE 10)6]. 


96. De Rousse v. Williams, 181 
Iowa 379, 164 NW 896. 

97. De Rousse v. Williams, 181 
Iowa 379, 164 NW 896. 

98. Halsted v. Halsted, 21 App. 


Div. 466, 47 NYS 649; Miller v. Mil- 
ler, 7 Hun (N. Y.) 208. 

99. Cal.—Brown v. Brown, 41 Cal. 
88; Duncan y. Duncan, 6 Cal. A. 404, 
92. P 30. 

Colo.—Gregory v. Filbeck, 12 Colo. 


379, 21 P 489: Ruffenach v. Ruffe- 
nach, 13' Colo. A. 99,56 P 811; Hall v. 
Harrington, 7 Colo. A. 474, 44 P 365. 

Ill.—Tyler v. Tyler, 126 Ill. 525, 21 
NE. 616, 9 AmSR 642; Bruner v. 
Bruner, 115 Ill. 40, 3 NE 564; Dra- 
DELB Ve OLADeL Os) pelle (ses COuuumie 
Magloughlin, 83 Ill. A. 162 [aff 133 
Ill. 33, 24 NE 1030]. 

Ind.—De Ruiter v. De Ruiter, 28 
Ind. A. 9, 62 NE 100, 91 AmSR 107. 

Iowa.—De Rousse v. Williams, 181 
Iowa 379, 382, 164 NW 896 [cit Cye]; 
Boog v. Boog, 78 Iowa 524, 43 NW 
515; Picket v. Garrison, 76 Iowa 347, 
41 NW 38, 14 AmSR 220; Platner v. 
Platner, 66 Iowa 3878, 23 NW 1764; 
Sesterhen v. Sesterhen, 60 Iowa 301, 
14 NW 383; Whitcomb v. Whitcomb, 
52 Iowa 715, 2 NW 1000. 

Ky.—Shelton v. Shelton, 167 Ky. 
167, 180 SW 83; Zumbiel v. Zumbiel, 
SGL SW) 4229 Koy 91 Botts we 
Botts, (4s SW) 0935) aap Kevaler are 0.0) 
Campbell v. Trosper, 57 SW 245, 22 
Iya ois byler ves Myler. oon Kcyew si, 
34 SW 898, 17 KyL 13841; McCarty v. 
McCarty, 9 SW.294, 10 Kyl 409; 
Johnson v. Johnson, 2 SW 487, 8 Ky 
L 954; Davis v. Davis, 10 Kyl 493. 

Me.—Bailey v. Bailey, 61 Me. 361. 

Md.—Feigley v. Feigley, 7 Md. 537, 
61 AmD 375. 

Mass.—Chase v. Chase, 105 Mass. 
885; Livermore v. Boutelle, 11 Gray 
217, 71 AmD’ 708., 

Mich.—Babcock v. Babcock, 150 
Mich. 558, 114 NW 352; Reeg v. 
Burnham, 55 Mich. 39, 20 NW 708, 21 

Cochran, 


NW 481. 
Minn.—Cochran _ v. 96 
Minn. 523, 105 NW 188. 
Bee H.—Janvrin v. Curtis, 63 N. H. 
Oh.—Questel v. Questel, -Wright 
492; Jones v. Jones, Wright 155; Tate 
VauPate, 19 Oh, (Cir Ct 53827 A05Oh: 


Cir eDeCmnoek, 
Okl.—Buffalo v. Letson, 33 Okl. 

261, 124 P 968. 
Rothchild, 15 Or. 


Or.—Weber v. 
385, 15 P 650, 3 AmSR 162; Barrett 
Vi Barrett,,5 Or. 411, 

Pa.—Black v. Black, 5 Pa. Co. 356. 

Tenn.—Brooks v. Caughran, 3 Head 
464. 

Tex.—Berg v. Ingalls, 79 Tex. 522, 


LS TSA Be) 
Vt.—Green v. Adams, 59 Vt. 602, 
NOMAD 7425459" Aimy 1615" Moster live 


Foster, 56 Vt. 540. 

Wash.—Masterson vy. Ogden, 78 
Wash. 644, 139 P 654, AnnCas1914D 
885; Fields v. Fields, 2 Wash. 441, 27 
18) DAU 

W. Va.—Goff v. Goff, 60 W. Va. 9, 
25, 53 SE 769,-9 AnnCas 1083 [cit 
Owy.cile 

See also infra text and notes 2-7. 

[a] Reason for rule.—Although a 
claim for alimony is not a debt with- 
in the ordinary meaning of that term, 
and must be ascertained according 
to equitable principles, it is a right 
which becomes vested with the right 
to divorce, and it can no more be 


[Sontogeras 


the enforcement of the decree.®® 


Setting Aside Fraudulent Convey- 


ances—a. In General, A judgment or decree award- 
ing alimony to the wife is sufficient to establish 
-her rights as a creditor of the husband to impeach 
a conveyance made by him with intent to defraud 
her of the alimony.°? 

In anticipation of divorce proceedings. 
veyance made by the husband in anticipation of the 
wife’s libel for divorce, and to prevent her from 
recovering alimony, is fraudulent, and may be set 
aside unless the purchaser took without notice and 


A con- 


Pending divorce proceedings. A conveyance made 
by the husband pending an action for divorce, and 
to prevent the wife from recovering alimony, 1s 


defeated by a fraudulent conveyance 
than it could if it were fixed and 
certain in amount. Picket v. Gar- 
rison, 76 Iowa 347, 41 NW 38, 14 Am 
SR 220. 

[b] Wife within statute of frand- 
ulent conveyances.—(1) Where it 
was contended on the part of a hus- 
band that a person in the situation 
of the wife could not, be recognized 
as a creditor within the statute of 
frauds, the court held that the wife 
was included within ‘and others,” 
whose just and lawful action would 
be interfered with by the conveyance. 
Bailey v.,Bailey, 61 Me. 361. (2) If 
the wife was not a creditor, ‘‘she 
was of the ‘others’ whose just and 
lawful actions, suits, &c., would be 
delayed and hindered or defeated by 
such conveyance,” Livermore v. 
Boutelle, 11 Gray (Mass.) 217, 220, 71 
AmD 708. (3) Under a statute pro- 
viding that every transfer of prop- 
erty made with intent to delay or 
defraud any creditor or other per- 
son of his demands is void as against 
all creditors of the debtor, a wife, 
although not in strictness a creditor 
of the husband, is yet, as concerns 
her right to alimony, so far within 
the protection of such statute that 
his transfers made with the design 
to defeat such right may be avoided. 
Murray v. Murray, 115 Cal. 266, 47 P 
37, 56 AmSR 97, 37 LRA. 626. 

[c] The decree for alimony can- 
not be impeached in the action to 
have a conveyance declared fraudu- 
lent where the court had jurisdiction 
to render the decree. Reeg v. Burn- 
ham, 55 Mich. 39, 20 NW 708, 21 NW 


431. 
1-2. Ala.—Hinds vy. Hinds, 80 Ala. 
225; Goodrich v. Goodrich, 44 Ala. 


670; Turner v. Turner, 44 Ala. 437. 

Cal.—Tully vy. Tully, 137 Cal. 60, 69 
P1002 JPuers, wv. “uerse bot @aln 625. 
63 P 1008; Brown v. Brown, 41 Cal. 
88; Duncan v. Duncan, 6 Cal. A. 404, 
92 P 310; Kessler vy. Kessler, 2 Cal. A. 
509, 88. Rac. 

Colo.—Fahey v. Fahey, 43 Colo. 
S04, oOeey Zot, 2 Amis Rout lic. als 
LRANS 1147; Gregory v. Filbeck, 12 
Colo. 379, 21 P 489; Ruffenach v. Ruf- 
fenach> -[3y Colon pac 102; urbiolee) Sikes 
Harrington y. Johnson, 7 Colo. A. 483, 
44 P 368; Hall v. Harrington, 7 Colo. 
A. 474, 44 P 365; Hanscom v. Hans- 
com, 6 Colo. A. 97, 39 P 885. 

Ga.—Halleman v. Halleman, 65 Ga. 
476; Odom v. Odom, 36 Ga. 286. 

Ill._—Bear v. Bear, 145 Ill. 21, 33 
NE 878; Tyler v. Tyler, 126 Ill. 525, 
21 NE 616, 9 AmSR 642; Bruner vy. 
Bruner, 115 Ill. 40, 3 NE 564; Spring- 
field Mar., etc., Ins. Co. v.. Peck, 102 
Tll. 265; Scott v. Magloughlin, 33 Tl. 
A. 162 faff 133 Ill 38, 24 NE 1030]. 

Ind.—Huffmaster y. Ogden, 135 
Ind. 661, 35 NE 512; Plunkett v. 
Plunkett, 114 Ind. 484, 16 NE 612, 17 
NE 562; Barrow v. Barrow, 108 Ind. 
345, 9 NE 371; Metzler v. Metzler, 
99 Ind. 384; Bishop: vy. Redmond, 83 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fraudulent and may be set aside.® 


If after a judgment or decree for alimony the 
husband conveys property to defeat the wife’s judg- 
ment or decree, the conveyance is fraudulent and 


may be avoided.* 


After the dismissal of a wife’s bill for divorce 
the wife has been held entitled to have a fraudulent 
conveyance by the husband set aside, where the 
dismissal was voluntary and was induced by frau- 
But where the dismissal was not 
voluntary and the husband subsequently obtained a 


dulent promises.® 


divorce and was ordered to pay 


been held that a voluntary conveyance by the hus- 
band previous to the filing of his bill of divorce was 


Ind. 157; Dugan v. Trisler, 69 Ind. 
553; De Ruiter v. De Ruiter, 28 Ind. 
A. 9, 62 NE 100, 91 AmSR 107. 
Iowa.—Walker vy. Walker, 127 Iowa 
77, 102 NW 485; Dullard v. Phelan, 83 
Iowa 471, 50 NW 204; Boog v. Boog, 
78 Iowa 524, 43 NW 515; Picket v. 


_ Garrison, 76 Iowa 347, 41 NW 38, 14 


AmSR 220; Platner v. Platner, 66 
Iowa 378, 283 NW 764; Sesterhen v. 
Sesterhen, 60 Iowa 301, 14 NW 333; 
Whitcomb v. Whitcomb, 52 Iowa 715, 
2 NW 1000. 

IKky.—May v. May, 109 SW 352, 33 
Kyl. 193; Patrick y. Patrick, 101 SW 
328, 30 KyL 1364; Johnson v. John- 
son, 2 SW 487; Williams v. Gooch, 
mi 486; Davis v. Davis, 10 KyL 

La.—Carroll v. Carroll, 48 La. Ann. 
835, 19 S 872; Belden v. Hanlon, 32 
La. Ann. 85. 

Me.—Bailey v. Bailey, 61 Me. 361. 

Md.—Feigley v. Feigley, 7 Md. 537, 
61 AmD 3875. 

Mass.—Fiske v. Fiske, 173 Mass. 
413, 53 NE 916; Stuart v. Stuart, 123 
Mass. 370; Chase v. Chase, 105 Mass. 
385; Livermore v. Boutelle, 11 Gray 


i217, 71 AmD 708. 


Mich.—Reeg vy. Burnham, 55 Mich. 
39, 20 NW 708, 21 NW 431. 

Minn.— Dougan v. Dougan, 90 
Minn. 471, 97 NW 122. 

- Mo.—Garesché v. MacDonald, 103 
Mo. 1, 15 SW 379; Maze v. Griffin, 
65 Mo. A. 377. 

Nev.—Powell v. Campbell, 20 Nev. 
ED 20 P 156, 19 AmSR 350, 2 LRA 

N. H.—Janvrin v. Curtis, 63 N. H. 
312; Janvrin v. Janvrin, 60 N. H. 169; 
Morrison v. Morrison, 49 N. H. 69 

N. Y.—Foster v. Townshend, "68 
N. Y. 203 [rev 6 Daly 136]; Demarest 
v. House, 91 Hun 290, 36 NYS 291; 
Donnelly v. West, 17 Hun 564 [rev 7 
AbbNCas 264]. 

Oh.—Tolerton v. Williard, 20 Oh. 
St. 579; Questel v. Questel, Wright 
492: Jones v. Jones, Wright 155. 

Ok1. —Maharry v. Maharry, 5 Oki, 


Sil, aie AOS: 
Or.— Weber v. Rothchild, 15 Or. 
385, 15 P 650, 3 AmSR 162; Wetmore 


v. Wetmore, 5 Or. 469; Barrett v. 
Barrett, 5 Or. 411. 

Pa.—Bouslough v. Bouslough, 68 
Pa. 495; Black v. Black, 5 Pa. Co. 
356. 

Tenn.—Nix v. Nix, 10- Heisk. 546. 

Tex.—Lott v. Kaiser, 61 Tex. 665. 

Vt—Green v. Adams, 59 Vt. 602, 
10 A 742, 59 AmR-> 761; Foster v. 
Foster, 56 Vt. 540. 

Wash.—Fields v. Fields, 2 Wash. 
441, 27 P 267. 

Wis.—Way v. Way, 67 Wis. 662, 31 
NW 15; Gibson v. Gibson, 46 Wis. 
449, 1 NW 147; Damoa v. Damon, 28 
Wis. 510; Barker v. Dayton, 28 Wis. 
367. 

A sg vy. Fein, 3 Wyo. 161, 13 

79: 

ee fay crag rae v. Blenkinsopp, 
1 De G. M. & G. 495, 50 EngCh 495, 
42 Reprint 644; Brown v. Brown, 3 
Hagg. Eccl. 

[a] The existence of a cause of 
action for divorce or alimony at the 
time the alleged fraudulent convey- 
amce was made is not necessary. 
Gregory v. Filbeck, 12 Colo. 379, 21 

- [19 C. J.—21] 
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| not necessarily fraudulent as against the wife.® 


Before marriage. Fraudulent antenuptial convey- 
ances have been set aside and the property applied 
to the satisfaction of a judgment for alimony.’ 


Intent to defraud, on the part of the husband, 


is necessary.® 


alimony, it has 


P 489, 

[b] Am allowance of alimony in 
lieu of a wife’s interest in her hus- 
band’s property is not an adjudica- 
tion which prevents her from recov- 
ering a decree canceling a void deed 
formerly executed in violation of her 
homestead rights and _ interfering 
with her lien for alimony. Kim- 
merly v. McMichael, 83 Nebr. 789, 
120 NW 487. 

[c] In Kansas a wife who is de- 
frauded in the assignment of ali- 
mony by a transfer of property by 


the husband before the divorce can- 
not attack the conveyance after the 
husband’s death. Kessinger Vv. 
Schrader, 79 Kan. 23, 98 P 236 (her 
remedy in such case is to set aside 
the judgment awarding the divorce 
and alimony, and not to sue his 
grantee to set aside the convey- 
ance). 

rere Ala.—Turner v. Turner, 44 Ala. 

Colo.—Hall v. Harrington, 7 Colo. 
A. 474, 44 P 365. 

Ill.—Draper vy. Draper, 68 Ill. 17. 
age a eraes v. Brown, 2 Blackf. 

Ky.—Muir v. Muir, oe. SW 314, 28 
KyL 1355, 4 LRANS Sy 

Mass.—Fiske Vv. Piske, 173 Mass. 
413, 53 NE 916. 

Minn.—Cochran _v. Cochran, 96 
Minn. 523, 525, 105 NW 182. 

Nebr.—Atkins v. Atkins, 18 Nebr. 
474, 25 NW 724. 

N. H.—WMorrison vy. Morrison, 49 
ING sig Ose 

Oh.—lIddings v. Whitacre, 19 Oh. 
Cita Cta-NaiSa 336; leOh. As uss 

Tenn.—Boils v. Boils, 1 Coldw. 284. 

Tex.—Berg v. Ingalls, 79 Tex. 522, 
15 SW 5979; Hagerty v. Harwell, 16 
Tex. 663. 

Eng.—Blenkinsopp v. Blenkinsopp, 
1 De G M. & G. 495, 50 EngCh 495, 
42 Reprint 644. 

“The right to challenge the valid- 
ity of a deed ox other transfer of 
property on the ground of fraud ex- 
tends to others than creditors in the 
strict sense of the term, and a wife, 
after a decree dissolving her mar- 
riage and awarding her alimony, may 
maintain an action to set aside a 
transfer of property made by her 
husband pending the divorce action 
with intent to render ineffectual any 
recovery by her of any alimony 
which might be adjudged to her by 
the decree.’ Cochran v. Cochran, su- 
pra. 

[a] A mortgage by a husband 
pending an action for divorce by his 
wife is void as to the wife. Ellison 


v. Davis, 159 Ky. 818, 169 SW 552. 

[b] In Texas (1) a conveyance by 
the husband of either community or 
separate property or property held 
by him in trust for his wife made 
after action by his wife for divorce 
with the fraudulent view of injur- 
ing her rights is void as to her. Hines 
v. Sparks, (Civ. A.) 146 SW 289. (2) 
But the purchaser is entitled to pro- 
tection in an action against him by 
the wife to the extent of taxes paid 
and of the husband’s interest. Hines 
v. Sparks, supra. 

4. Ky.—Fletcher vy. Fletcher, 54 
SW 953, 21 KyL 1302. 


A conveyance by the husband, made 
with no intention at the time to defraud the wife, 
cannot afterward be attacked by her for matters 
subsequently arising.® 

Notice to grantee. 
actual participation in the fraud on the part of the 
grantee may,!° or may not,'! be necessary, depend- 
ing upon the circumstances, it seems well settled 
that to invalidate the conveyance the grantee must 


While intent to defraud or 


. Mass.—Chase v. Chase, 105 Mass. 
85 

Mo.—Maze vy. Griffin, 65 Mo. A. 
377. 
ae Y.—Donnelly v. West, 17 Hun 

Okl.—Maharry v. Maharry, 5 OkIl. 
3715.47 BP 105d¢ 

Wash.—Masterson v. O gden, 78 
eee 644, 1389 P 654, ‘Ann@as1914D 

{a] A Kentucky statute providing 
that sales and conveyances made to 
a purchaser with notice, in fraud or 
hindrance of the right of the wife 
or child to maintenance, shall be 
void as against them, cannot be 
taken advantage of by a divorced 
wife whose former husband has sub- 
sequently to the divorce made a con- 
veyance ito defeat her claim to ali- 
mony, but she is a creditor of the 
husband and as such entitled to 
maintain an action under a different 
statute relating to creditors. Camp- 
bell v. Trosper, 108 Ky. 602, 57 SW 
245, 22 KyL 277. 


5. Brooks v. Caughran, 3 Head 
(Tenn.) 464. 
ieee Janvrin v. Janvrin, 60 N. H. 


7 Murray v. Murray, 115 Cal. 266, 
47 P 37, 56 AmSR 97, 37 LRA 626; 
Goff v. Goff, 60 W. Va. 9, 53 SE 769, 
9 AnnCas 1083; Way v. Way, 67 Wis. 
662, 31 NW 15. 

[al Reason for rule.—‘‘The hus- 
band has no equity to say that the 
assignments which would have been 
undeniably a fraud against the plain- 
tiff if made after marriage, shall be 
treated as innocent because made be- 
fore that event, when, by his con- 
duct, marriage had become to her in- 
evitable.” Murray v. Murray, 115 
Cal. 266, 273, 47 P 37, 56 AmSR 97, 
37 LRA 626. 

[b] A voluntary conveyance made 
by a man under engagement to mar- 
ry, made before and in contemplation 
of marriage, without the knowledge 
of the intended wife, with intent to 
free the land of the marital rights of 
the wife, is void as to her dower 
rights, and as to the alimony de- 
creed against him in a suit for di- 
vorce. Goff v. Goff, 60 W. Va. 9, 53 
SE 769, 9 AnnCas 1083. - 

8. Keohane vy. Keohane, (Cal. A.) 
176 P 386; Richmond v. Smith, 117 
Wis. 290, 94 NW 35; and cases supra 
notes 1-7; infra note 9. 

Proof of intent see infra § 737. 

9. Tuers v. Tuers, 131 Cal. 625, 63 
P 1008; Du Bois v. Denver First Nat. 
Bank, 43 Colo. 400, 96 P 169; Metzler 
v. Metzler, 99 Ind. 384; Sidway v. 
eae 156 App. Div. 375, 141 NYS 
Bolle 

10. Richmond v. Smith, 117 Wis. 
290, 94 NW 35. 

[a] One who fraudulently con- 
spires with the husband to convert 
his property into money, to enable 
him to take all of his property out 
of the state, and deprive the wife of 
her marital rights therein, is respon- 
sible in damages to her to _ the 
amount of the loss occasioned by his 
misconduct. Iddings v. Whitacre, 19 
Oh Cin Cty N: JS. 336, 2 Oh. A, 223; 

11. McFadden v. McFadden, 134 
Ala. 3373) -32).S, T19. 
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have had actual or constructive notice that the con- 
veyance to him was made by the husband for the 
purpose of avoiding payment of alimony to his 
wife.12 The mere fact. that the purchaser knows 
the husband and wife have separated is not of itself 
sufficient to defeat the conveyance;!® but it has 
been held that knowledge of the pendency of the 
suit or of the fact that the wife contemplates bring- 
ing the suit may be deemed sufficient notice to 
him, although it has also been held that this 
knowledge is not sufficient to defeat a conveyance 
made to repay a loan to the husband made in good 
faith and in the ordinary course of business.?® 
Wife’s participation in fraud. A divorced wife 
cannot, however, maintain an action to set aside a 
fraudulent conveyance and subject the land to the 
payment of a decree for alimony if she participated 
in the fraud,’® unless her participation therein was 
induced by false representations of the husband.1* 
[§ 735] b. Parties. The wife ordinarily brings 
the action to have the alleged fraudulent convey- 
ance set aside;1® but a receiver appointed in seques- 
tration proceedings may with leave of court bring 
such an action.1® The grantees to whom the frau- 
dulent conveyance was made should be joined as de- 
fendants,?° and they are properly joined as defend- 
ants in the wife’s bill for divorce and alimony when 
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ae 


[§§ 734-739 


a) fraudulent conveyance is alleged therein.?* 

[§ 736] c. Time to Sue. The action should not 
be brought until alimony has been awarded or a di- 
voree granted.” 

[§ 737] d. Pleading and Evidence. The gen- 
eral rules as to pleading in actions to set aside frau- 
dulent conveyances control.?? So the general rules 
of evidence 2 govern the burden of proof,” and the 
admissibility 7° and sufficiency 77 of evidence in ac- 
tions by a wife to set aside conveyances in fraud of 
her alimony. 

[§ 738] e. Disposition of Property. Upon set- 
ting aside a conveyance as fraudulent the court may 
direct that the real estate, or so much thereof as is | 
necessary, shall be sold on execution to satisfy the 
judgment. for alimony.”§ 

Restitution of property not needed, It has been 
held that a fraudulent transfer of property should 
not be disturbed any further than the exigencies of 
the judgment awarding alimony require,?® and that 
where the ‘property fraudulently transferred is, 
pending the action, in the possession of a receiver, 
what is not needed to satisfy the judgment should 
be restored to the person from whom the receiver 
took it.°° 

[§ 739] 19. Requiring Security for Payment— 
a. In General. In a proper case,*! in some juris- 


12. Shelton vy. Shelton, 167 Ky. 
167, 180 SW 83; Zumbiel v. Zumbiel, 
96 SW 542, 29 KyL 791; Williams v. 
Gooch, 3 Metc. (Ky.) 486; Garesché v. 
MacDonald, 103 Mo. 1, 15 SW 3879; 
Demarest v. House, 91 Hun 290, 36 
NYS 291. 

13. .Ellison v. Davis, 159 Ky. 818, 
169 SW 552; Davis v. Davis, 10 KyL 
493. 

14. Demarest v. House, 91 Hun 
ZO ONS OMUNeIS 20 HOLS: Vy. sSOrls;) 1: 
Coldw. (Tenn.) 284. 

15. Keohane v. Keohane, (Cal. A.) 
176 P 386; Du Bois v. Denver First 
Nat. Bank, 43 Colo. 400, 96 P 169. 

16. Barrow v. Barrow, 108 Ind. 
345, 9 NE 371. 

[a] Beason for rule.—One who 
participates in a fraud cannot avoid 
the transaction, so, where a wife 
joined her husband in conveying the 
latter’s land, in order to place it be- 
yond the reach of an anticipated ac- 
tion against her husband, it was held 
that, after obtaining a divorce, she 
could not have the conveyance set 
aside and the land subjected to the 
payment of a judgment for alimony 
in her favor. Barrow v. Barrow, 108 
Ind. 345, 9 NE 371. 

17. Chittenden y. Chittenden, 22 
Oh! Cir, Ct:)498;°1270Oh. 'Cir:) Dec. 526 
(where a husband, intending to aban- 
don his wife, executes a mortgage 
covering all his property to secure a 
pretended indebtedness, but in fact 
without. consideration and for the 
purpose of defeating any judgment 
for alimony she might recover, such 
mortgage is a fraud on her rights, 
and, the rights of no innocent par- 
ties intervening, it will be set aside 
against her claim for alimony, al- 
though the husband by false repre- 
sentations~had induced his wife to 
join him in the execution of such 
mortgage). 

18. Zumbiel v. Zumbiel, 96 SW 
542, 29 KyL 791; Fiske v. Fiske, 173 
Mass. 413, 53 NE 916. 

19. Donnelly v: West, 17 Hun 
(N. Y.) 564. See alSo supra § 731. 

20. Murray v. Murray, 115 Cal. 
266, 47 P 37, 56 AmSR 97, 37 LRA 
626; Ruffenach vy. Ruffenach, 13 Colo. 
A. 102, 56 P 812; Iddings v. Whit- 
acre, 19 Oh. Cir. Ct. N. S. 836, 1 Oh. 
A. 223; Maharry v. Maharry, 5 OkKI. 
ry filsem: yiie iW itoae 

21. Way v. Way, 67 Wis. 662, 31 
NW 15; Gibson v. Gibson, 46 Wis. 


449, 1 NW 147. See also Hinds v. 
Hinds, 80 Ala, 225 (bill for separate 
maintenance), 

[a] Service by publication. — 
Where in an action for maintenance 
and the setting aside of conveyances 
alleged to be fraudulent a receiver is 
appointed who takes possession of 
the property conveyed, which is de- 
scribed in the complaint, the court 
on service of summons by publica- 
tion on defendants, who are absent 


‘from the state, acquires jurisdiction 


to subject the property in the pos- 
session of the receiver to the satis- 
faction of a judgment rendered for 
maintenance, Murray v. Murray, 115 
Cal; 266; 47 P 37,°56° AmSR 97, 387 
in ee 626; Damon v. Damon, 28 Wis. 

22. Barrett v. Barrett, 5. Or. 411; 
Fein v. Fein, 3 Wyo. 161, 13 P 79. 

23. See Fraudulent Conveyances 
[20 Cyc 726]. 

[a] Multifariousness.—A bill for 
alimony and to have set aside fraud- 
ulent conveyances made by the hus- 
band is not rendered multifarious by 
the reason of the joinder as code- 
fendants of several grantees claim- 
ing under different fraudulent trans- 
fers, where all the transfers sprang 
out of an alleged common purpose 
on the part of the husband to de- 
fraud the wife. Hinds v. Hinds, 80 
Ala. 225. 

{[b] Alleging husband’s insol- 
vency.—A suit instituted by a wife 
to set aside a conveyance of prop- 
erty made to defraud her of alimony 
must sufficiently allege the insol- 
vency of the grantor at the time the 
transfer was made. De Ruiter v. De 
Ruiter, 28 Ind. A. 9, 62 NE 100, 91 
AmSR 107. 

{c] Insufficient complaint.—In an 
action by a wife for a divorce and 
to have a conveyance by the hus- 
band set aside for fraud the com- 
plaint is demurrable as against the 
grantee, in the conveyance who is a 
party to the suit, if it fails to show 
that the conveyance was made to 
hinder or defraud and was without 
adequate consideration. Metzler v. 
Metzler, 99 Ind. 384. 

24. See Evidence [16 Cyc 821]. 

25. See Cancellation of Instru- 
ments §§ 188-196; Evidence [16 Cyc 


926]; Fraudulent Conveyances [20 
Cyc 750]. 
[a] Consideration must be shown 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


by grantee. Bennett v. Bennett, 15 
Okl. 286, 81 P 6382, 70 LRA 864 
(where a husband with notice that 
divorce proceedings are about to be 
commenced against him conveys his 
property to a son by a former mar~ 
riage in order to defeat a decree for 
alimeny, the burden of proof is on 
the grantee to show a valuable con- 
sideration, and not upon plaintiff in 
divorce to show the insolvency of 
the grantor). 

26. See Cancellation of Instru- 
ments § 194; Fraudulent Convey- 
ances [20 Cyc 764]. 

{a] he wife may testify to cir- 
cumstances leading up to the fraud- 
ulent transaction. De Ruiter v. De 
Ruiter, 28 Ind. A. 9, 62 NE 100, 91 
AmSR 107. See also Moss vy. Moss, 
147 Ga. 311, 93 SE 875 (she may tes- 
tify that he had not paid money pre- 
viously ordered to be paid). 

[b] Deeds of the conveyance al- 
leged to be fraudulent have been ad- 
mitted in evidence in connection with 
other evidence bearing on the intent. 
Odom vy. Odom, 36 Ga. 286 

27. See Cancellation of Instru- 
ments § 195; Evidence [17 Cye 753]; 
Pre outent Conveyances [20 Cye 
784]. 
{a] Evidence held sufficient to 
show fraud.—Draper v. Draper, 68 
Ill. 17; Boog v. Boog, 78 Iowa 524, 
43 NW 515; Patrick v. Patrick, 101 
SW 328, 30 KyL 1364; McNamara v. 


McNamara, 99 Nebr. 9, 154 NW 858, 
LRA1916B 1272. 
[b] Evidence held insufficient to 


show fraud.—Linck v. Linck, 214 
Mo. 464, 113 SW 1096; Moss v. Fitch, 
212 Mo. 484, 111 SW 475, 126 AmSR 
568; Longworth v. Longworth, 157 
App. Divi 37%, 1 420 NY Set Ly 

28. De Ruiter v. De Ruiter, 28 
Ind. A. 9, 62 NE 100, 91 AmSR 107. 

29. Murray v. Murray, 115 Cal. 
266, 47 P 37, 56 AmSR 97, 37 LRA 


626. 
' 30. P1be iCal, 
266, 47 LRA 
626. — 

31. See statutory provisions; and 
cases infra note 32 

[a] Where service of summons is 
by publication an absent defendant 
in an action for maintenance cannot 
be required to execute a bond in fa- 
vor of plaintiff conditioned for the 
payment of the alimony allowed to 
her, the power of the court to secure 


Murray v. Murray, 
P37, 166 vAmSReS 7, 187 


t 
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§§ 739-744] 


dictions the courts are authorized by statute to re- 
quire the husband to give security for the payment 
of the alimony decreed,?? and upon failure to com- 
ply with the requirement, under some statutes he 
may be committed to jail.2* If the decree omits the 
provision for security, a subsequent order therefor 
may be entered upon proper showing;** but such an 
order can apply only to a live judgment.*® The de- 
eree need not specify the kind of security where 
this is provided for by the statute.®® 

i [§ 740] b. Time of Requiring. Security is 
usually provided for in the decree awarding’ ali- 
mony ;** but where the decree which makes no pro- 
vision for security is subject to the continuing pow- 
er of the court,®® security may be asked for and re- 
quired at a time after the entry of such judgment.*° 
| [§ 741] c. Assignability of Security. A bond 
for alimony is not assignable.*° 

|. [§ 742] d. Action on Security. A bond for ‘ali- 
mony has been held not to be suable without leave in 
a court other than the one having jurisdiction over 
the ease.*1 

, Nature of proceeding. It has been held that the 
security can only be proceeded against by a regular 
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action on the bond, and not by an order in the di- 
vorce suit or other summary proceeding.*? ; 

[§ 743] 20. Taking Away Husband’s Privileges 
—a. In General. Taking away privileges in the 
cause is sometimes resorted to to enforce payment 
of alimony.** 

[§ 744] b. By Trial Court—(1) For Refusal to 
Pay Temporary Alimony. If temporary alimony 
or suit money is awarded and complainant is unable 
to pay it, the trial court may refuse to proceed with 
the cause until he is able to do so,** or until the 
order for the temporary alimony or suit money is° 
reversed on appeal.*® In a proper case he may be 
punished by striking out his petition or by a dis- 
missal of his suit.4® To authorize the dismissal of 
his suit, however, personal service of the order di- 
recting payment of temporary alimony must ordi- 
narily be made,** although this will not be deemed 
necessary where he, knowing of the order, prevents 
such service by leaving the jurisdiction.*® It has 
been held that if the husband’s disobedience of the 
order is due to his poverty a dismissal of his suit 
is not warranted,*® but the weight of authority is 
opposed to this view.°° 


the award to plaintiff being limited 
to the property within its control. 
Murray v. Murray, 115 Cal. 266, 47 P 
37, 56 AmSR 97, 87 LRA 626. 
' $2. Ark.—Ex p. Caple, 81 Ark. 
504, 99 SW 830; Casteel v. Casteel, 
38 Ark. 477. 

Cal.—Gaston v. Gaston, 114 Cal. 
542, 46 P 609, 55 AmSR 86. 


4 Ga.—Gibson v. Patterson, 75 Ga. 
49. 
Ill—Sapp v. Wightman, 103 MIIl. 


150; Harper v. Rooker, 52 Ill. 370. 
Ind.—Rourke y. Rourke, 8 Ind. 427. 
Iowa,—Dayton v. Drake, 64 Iowa 

714, 21 NW 158. 
Ky.—Lockridge v. 

Dana 28, 28 AmD 52. 
Me.—Hills v. Hills, 76 Me. 486. 
Mass.—Slade v. Slade, 106 Mass. 

499. : 
Mo.—Hauck v. Hauck, 198 Mo. A. 

3381, 200 SW 679. 


Lockridge, 3 


Nebr.—Swansen v. ‘Swansen, 12 
Nebr. 210, 10 NW 713. 

N. J.—Downing v. Downing, 54 A 
542. 


N. Y.—Wilson v. Hinman, 182 N. Y. 
408, 75 NE 236, 108 AmSR 820, 2 
LRANS 232; Galusha v. Galusha, 108 
N. Y. 114, 15 NE 63; Gardner v. Gard- 
ner, 87 N. Y. 14; Astoria Silk Works 
v. Plymouth Rubber Co., 125 App. 
Div. 724, 110 NYS 174; Maney v. 
Maney, 119 App. Div. 765, 104 NYS 
541: Wilson v. Hinman, 99 App. Div. 
41, 90 NYS 746 [rev on other grounds 
182 N. Y. 408, 75 NE 236, 2 LRANS 
232, 108 AmSR 820]; Gane v. Gane, 
46 N. Y. Super. 218, 45 N. Y. Super. 
355; Forrest v. Forrest, 13 N. Y. 
Super. 102, 3 AbbPr 144; Burr ev. 
Burr, 10 Paige 20 [aff 7 Hill 207]; 
Miller v. Miller, 6 Johns. Ch. 91. 

Pa.—Melizet v. Melizet, 3 PaLJR 


45, 4 PaLJ 381. 
S. C.—Prather v. Prather, 4 S. C. 
Hq. 33. 


Wis.—Wright v. Wright, 74 Wis. 
439, 48 NW 145; Guenther v. Jacobs, 
44 Wis. 354. r 

[a] The chancery court has au- 
thority to require the husband to 
give bond and security for his com- 
pliance with an order to pay alimony. 
Ex p. Caple, 81 Ark. 504, 99 SW _830. 

[b] A defendant husband whose 
property consists mostly of person- 
alty should be required to give se- 
curity for the payment of alimony. 
Smith v. Smith, 192 Mo. A. 99, 180 
Sw 568. é 

[ce] Securing suit money.—Under 
some statutes security cannot be re- 
quired for the payment of suit money 
awarded pending an application for 


the modification of a judgment for 
alimony. Blake vy. Blake, 70 Wis. 
238, 240, 35 NW 551 (‘Section 2367, 
R. S., authorizes the court to require 
security for the payment of the ali- 
mony or other allowance adjudged 
‘the wife in the original judgment. 
But we do not think this impliedly 
authorizes the court to require se- 
curity for the payment of an allow- 
ance given on an application to mod- 
ify the judgment; and unless statu- 
tory authority for exacting such se- 
curity is clearly given, the court can- 
not require it’). 

33. Ex p. Caple, 81 Ark. 504, 99 
SW 830 (an original order was up- 
held which first commanded the hus- 
band to pay temporary alimony to 
the wife and give a bond with se- 
curity for its payment, and then di- 
rected the sheriff to take into cus- 
tody the husband “and in default of 
his making said bond commit to jail 
until the further orders of the 
court’). But see Gane y. Gane, 46 
N. Y. Super. 218, 45 N. Y. Super. 355 
(an order in contempt proceedings 
directing the lusband to pay the ali- 
mony awarded to the wife, ‘‘and that 
he give security for the future pay- 
ment of said $600 [alimony], and in 
default thereof that an attachment 
issue punishing said defendant as 
for contempt” of court, was held im- 
proper). 

Attachment of the person for fail- 
ure to obey see Supra § 691 et seq. 

84. Hauck v. Hauck, 198 Mo. A. 
381, 200 SW 679; Burnside v. Wand, 
77 Mo, A. 382. 

35. Hauck v. Hauck, 198 Mo. A. 
381, 200 SW 679. 

36. Boggs v. Boggs, 45 Ind. A. 397, 
90 NE 1040. 

387. See cases supra § 739. 

38. See cases infra note 39. 
also supra § 616. 

39. Slade v. Slade, 106 Mass. 499; 
Burnside v. Wand, 77 Mo. A. 382; 
Wright v. Wright, 74 Wis. 439, 43 
NW 145. 

40. Reiffenstein v. 
Wel CriQumsy 295: 

{a] The reasons given are that 
such an assignment was contrary to 
public policy, and tended to lessen 
the chances of reconciliation. Reif- 
fenstein v. Hooper, 36 U. C. Q. B. 


See 


Hooper, 36 


295. 
41. Guenther v. Jacobs, 44 Wis. 
354. 
42. Guenther’s App., 40 Wis. 115. 
43. State v. St. Louis Ct. of App., 


99 Mo. 216, 12 SW 661. 
§§ 744-746. 


See also infra 


44, Cal.—Winter v. San Francisco 
Super. Ct., 70 Cal. 295, 11 P 633. 

Colo.—Cairnes v. Cairnes, 29 Colo. 
260, 68 P 233, 983 AmSR 55. 

Nebr.—Reed v. Reed, 70 Nebr. 779, 
98 NW 73. 

Tex.—Wright v. Wright, 6 Tex. 29. 

Wash.—State v. King County Super. 
Ct., 85 Wash. 607, 148 P 882, LRA 
1915E 564. 

Eng.—Bird v. Bird, 1 Lee Ecce). 572; 
aera v. Latham, 2 Swab. & Tr. 

[a] Existence of other methods of 
enforcement.— Although the order 
for temporary alimony or suit money 
may be enforced by attachment or 
execution, still the trial court has 
jurisdiction to stay the husband's 
cause where the other methods are 
not resorted to. Casteel v. Casteel, 
38 Ark. 477; Waters v. Waters, 49 
Mo, 385. 

45. Winter  v. San Francisco 
Super. Ct.,. 70 Calc 295), 119P, 633. 

46. Ark.—Casteel v. Casteel,~ 38 
Ark. 477. 

Iowa.—Peel v. Peel, 50 Iowa 521. 

Mo.—Waters v. Waters, 49 Mo. 385. 

Nebr.—Reed v. Reed, 70 Nebr. 779, 
98 NW 73. 

N. -Y.—Maran v. Maran, 137 App. 
Div. 348, 122 NYS 9; Bates v. Bates, 
145 NYS 411. 

Pa.—Deemer vy. Deemer, 7 Pa. Co 
554; Snyder v. Snyder, 8 Kulp 430. 

Tex.—Wright v. Wright, 6 Tex. 29. 

[a] Where the wife’s answer was 
a cross complaint, it was held that 
the husband’s complaint might be 
dismissed for disobedience to an or- 
der awarding temporary alimony and 
the cross complaint prosecuted to 
foal decree. Casteel v. Casteel, 38 

rk, é 

47. Scott vii Scott 9eSe Dy 1255968 
NW 194. 


48. Knott v. Knott, 6 App. Div. 
589, 39 NYS 804. 

49. Newhouse v. Newhouse, 14 Or. 
290, 12 P 422 (where suit money was 
required to be paid within a certain 
time, ana this was not done, but the 
amount was deposited with the clerk 
of the court at an ensuing term, at 
which time an affidavit was filed by 
the husband which stated that his 
default was owing to his inability to 
get the money within the time pre- 
scribed, it was: held that it was error 
to dismiss the suit). 

50. Purcell v. Purcell, 3° Edw. 
Ae Y.) 194; and cases supra note 


[a] Reason for rule.—The pover- 
ty of the husband does not excuse 


322 [19 C.J] 


Husband defendant. Failure to obey an order di- 
recting the payment of temporary alimony or coun- 
sel fees will not necessarily justify a denial of the 
husband’s right to defend.®+ However, if possessed 
of sufficient means the husband vexatiously with- 
holds payment of the sum which he is bound by the 
order to pay, his answer may be stricken out and he 
may be held in default,>? or the court may refuse 
his request to proceed with the trial,°* and the trial 
may be stayed, if plaintiff so desires, until payment 
is made.®# 

Striking out answer. In some jurisdictions the 
court has power to strike out the husband’s an- 
swer.°> In other jurisdictions, however, this is not 
allowed.°® 

Striking out demurrer. The husband’s demurrer 
may be struck out where he refuses to comply with 
an order for the payment of temporary alimony,” 
and the court may refuse to permit him to an- 
swer.°§ 

Striking out notice of appearance. The trial 
court may not strike from the record the notice of 
the husband’s appearance merely because he has 
failed to pay temporary alimony.°® 
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The taking of depositions by defendant will not, 
it has been held, be permitted where he has not 
obeyed an order of the trial court awarding counsel 
fees to the wife;®° but it has also been held that 
a trial court has no power to strike out and disre- 
gard depositions filed by a defendant in defense of 
a suit for divorce, for failure to pay money required 

of him to enable his wife to prosecute her suit and 
for temporary alimony, and pass final decree of di- 
voree against him.*+ 

Moving case for trial. The husband may be 
stayed from moving a divorce case in which he is 
defendant for trial, until he complies with an order 
for counsel fees and temporary alimony.*? 

Introduction of proof. It has been held proper 
to refuse permission to a husband, defendant in a 
divorce suit, to introduce proofs, where he has re- 
fused to pay. temporary alimony and suit money 
and the time allowed by rule for the taking of 
proofs has expired.® 

Withholding transcript. A trial court, after a 
final decree in favor of a wife, has no authority to 
withhold the transcript from the husband who is 
threatening to appeal, until he makes certain pay- 


him from making provision for the 
Support of the wife and to enable her 
to conduct her defense. He must 
either make such provision or aban- 
don the suit. Purcell v. Purcell, 3 
Edw. (N. Y.) 194; Deemer v. Deemer, 
Benes Co. 554. See also supra §§ 518, 

51. Cal.—Fojey v. Foley, 120 Cal. 
33, 52 P 122, 65 AmSR 147. 

Colo.—Frey v. Hrey, 61 Colo. 581, 
158 P2714. 

Ga.—Cason vy. Cason, 15 Ga. 405, 

Ill.— Gordon v. Gordon, 141 Ill. 160, 
30 NE 446, 33 AmSR 294, 21 LRA 
387 [aff 41 Ill. A. 137]. 

Iowa.—Allen vy. Allen, 72 Iowa 502, 
34 NW 303; Baily v. Baily, 69 Iowa 
a 28 NW 443; Peel v. Peel, 50 lowa 

21. 

Bia ance Malia v. McMakin, 68 Mo. 
AE NON 

Nebr.—McNamara v. McNamara, 
86 Nebr. 631, 126 NW 94, 27 LRANS 
1062, 21 AnnCas 451. 

N. Y.—Gray v. Gray, 162 App. Div. 
580, 148 NYS 24; Knott v. Knott, 6 


App. Div. 589, 39 NYS 804; McCrea 
v. McCrea, 58 HowPr 220. 
S. D.—Larson v. Larson, 9 S. D. 
1, 67 NW 842. 
Wash.—Bachelor vy. Bachelor, 30 
Wash. 639, 71 P 193. 
W. Va.—Trough v. Trough, 59 W. 
Va. 464, 467, 53 SE 630, 115 AmSR 


940, 4 LRANS 1185, 8 AnnCas 837 
[cit Cyc]. 
{a] The reason is that public pol- 


icy looks with aversion on divorce 
and forbids that a husband’s refusal 
to pay temporary alimony should de- 
prive him of the right to defend the 
suit. Trough v. Trough, 59 W. Va. 
464, 54 SE 630, 115 AmSR 940, 4 
LRANS 1185, 8 AnnCas 837. 

{b] Waiver.—A wife by consent- 
ing to the trial of a divorce suit to 
vindicate her character does not 
thereby waive her right to object to 
the entry of judgment so long as the 
husband is in contempt for failing 
to obey the order for payment of ali- 
mony and counsel fees. Gray v. 
Gray, 132 App. Div. 586, 148 NYS 24. 

52. McClung v. McClung, 40 Mich. 
493; Zimmerman vy. Zimmerman, 7 
Mont. 114, 14 P 665; Walker v. Walk- 
er, 82 N. Y. 260; Knott v. Knott, 6 
App. Div. 589, 39 NYS 804 (where 
defendant left the state after the or- 
der was granted so that it was not 
served on him, although he knew its 
contents); Clark v. Clark, 13 Daly 497 
fatter ais Ne Y. 624, 022 NEDO Li2iy 
(where a party is in contempt for 
failure to pay temporary alimony, 


the court may strike out his answer, 
especially where it was filed after 
default upon leave granted on condi- 
tion that he pay certain of the fees); 
Brisbane vy. Brisbane, 5 NYCivProc 
352, 67 HowPr 184 [aff 34 Hun 339]; 
Barker v. Barker, 15 HowPr (N. Y.) 
568; Farnham v. Farnham, 9 HowPr 
(N. Y.) 231; Bennett v. Bennett, 15 
Okl. 286, 81 P 632, 70 LRA 864; Ma- 
Wath v. Maharry, 5 Okl. 371, 47 P 

ile 

53. Winter  v. 
Super. Ct., 70 Cal. 


San Francisco 
295 elles 633° 


592) 

{a] Reason for rule.—‘Such a 
stay will not impede the defendant 
in making his defense*when the case 
finally comes to trial, and so is not 
within the inhibition of Sibley v. Sib- 
ley, 76 Apps Div. 132578 NYS. 743; 
and Hovey v. Elliott, 167 U. S. 409, 
17 SCt $41, 42 L. ed. 215, but will 
operate simply to prevent the de- 
fendant from taking any affirmative 
advantage of his own wrong, by forc- 
ing the case on to trial, while the 
plaintiff, through his own default, is 
without means to properly present 


her case.” Moncrief v. Moncrief, 155 
NYS 592. 
55. Hughes v. Kepley, (Kan.) 58 P 


556; Walker v. Walker, 82 N. Y. 260, 
8 AbbNCas 436, 59 HowPr 476; Knott 
v. Knott, 6 App. Div. 589, 39 NYS 
804; Quigley v. Quigley, 45 Hun 
(N. Y.) 23; Brisbane v. Brisbane, 34 
Hun iN, Y.) 339; Clark v. Clark, 13 
Daly 497, 1 NYSt 287, 11 NYCivProc 
% [aff 117 N. Ys 622 mem, 22.NE11127 
mem]; Brisbane v. Brisbane, 5 NYCiv 
Proc 352, 67 HowPr 184 [aff 34 Hun 
339]; Barker v. Barker, 15 HowPr 
CN. Y.) 568; Farnham y. Farnham, 9 
HowPr (N. Y.) 231; Bennett v. Ben- 
nett, 15) Okl) 286;,28192 632/570 BRA 
864; Maharry v. Maharry, 5 Okl. 371, 
ATP AOS IL. 

{a] The jurisdiction of the court 
to determine the action is.not affect- 
ed by striking defendant’s answer 
from the files in order to compel him 
to pay alimony pendente lite. Hughes 
v. Kepley, (Kan.) 58 P 556. 

[b] Service on counsel insuffi- 
cient.—In South Dakota it is error 
in a divorce suit to order defendant’s 
answer and cross bill to be dismissed 
because of his noncompliance with 
an order directing him to pay coun- 
sel fees and temporary alimony to 
plaintiff, the order directing such 
payment having been served only on 
defendant’s counsel. Comp. L., 
5337, makes the following exception 


54 Moncrieff v. Moncrief, 155 NYS 


to the statute authorizing service of 
a paper on the attorney instead of 
the party: “The provisions of this 
chapter shall not apply to the serv- 
ice, of... .tany, “papersi ton sbringsca 
party into contempt.’ The service 
on the party of such an order for 
payment of temporary alimony, in 
order to bring him into a contempt 
for refusal, is further required by § 


5112. Larson yv. Larson, 9 S. D. 1, 67 
NW 842. 
56. Cal.—Johnson v. San Fran- 


cisco-Super. Ct. 63 Call, -578. 
Ga.—Cason y. Cason, 15 Ga. 405. 
Ill.—Gordon vy. Gordon, 141 Ill. 160, 

ae 446, 383 AmSR 294, 21 LRA 

Iowa.—Allen y. Allen, 72 Iowa 502, 
34 NW 303; Baily v. Baily, 69 Towa 
77, 28 NW 443, 

a Mg—MeMakin v. McMakin, 68 Mo. 
Mont.—Zimmerman y. Zimmerman, 

7 Mont. 114, 14 P 665. 
Wash.—Bachelor v. 30 

Wash. 639, 71 P 193. 

Eng.—Haldane v. Eckford, L. R. 7 
Eq. 425. 

[a] Reason for rule.—‘“While we 
are not prepared to hold that a de- 
fendant in a divorce case, failing or 
refusing to obey an order for pay- 
ment of alimony, may in no case be 
lawfully visited with punishment by 
striking his answer, the authority 
should be exercised only in extreme 
cases, when other punishment can- 
not be inflicted or will not enforce 
obedience. It will not do to hold 
that the marriage relation may be 
dissolved on the ground of defend- 
ant’s inability to pay a sum awarded 
as alimony, or because of his re- 
cusancy.” Peel v. Peel, 50 Iowa 521, 


523. 
57. “Holey. vi Holey, 120 Cal. 183; 
Foley v. Foley, 120 Cal. 33, 52 


Bachelor, 


Baek 122, 65 AmSR 147. 
8. 
P 122, 65 AmSR 147. 

69. Knott v. Knott; 6 App. Div. 
589. 39 NYS 804. 

60. Johnson vy. San 
Super. .Ct.,.63) Cala 578. 

61. Trough y. Trough, 59 W. Va. 
465, 53 SE 630, 115 AmSR 940, 4 
LRANS 1185, 8 AnnCas 837. 

[a] Reason for rule.—‘Such de- 
eree is not due process of law.” 
Trough v. Trough, 59 W. Va. 464, 53 


Francisco 


SE 630, 115 AmSR 940, 4 LRANS 
1185, 8 AnnCas 837. 
62. Harney v. Harney, 110 App. 


Div. 20, 96 NYS 905. 
yon McClung v. McClung, 40 Mich. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 744-749] 


ments to enable the wife to defend. 

[§ 745] (2) For Refusal to Pay Permanent Ali- 
mony. If the husband against whom permanent ali- 
mony has been obtained refuses to pay it, the trial 
court may refuse to vacate the judgment. 

A certificate of evidence cannot be withheld from 
the husband in an action for separate maintenance 
merely because he is in contempt for failing to pay 
alimony.°®® 

[§ 746] ec. By Appellate Court. There is au- 
thority to the effect that where, pending an appeal 
by the husband, the wife is awarded counsel fees 
for the purpose of resisting the appeal, if the hus- 
band fails to pay such fees the court may dismiss 
the appeal.*7 On the other hand, it has been held 
that where the trial court made an order requiring 
the husband to pay into court a certain amount for 
suit money if the cause should be appealed, a fail- 
ure to obey the order afforded no sufficient ground 
for the dismissal of the appeal.®® 

Decree conditioned on payment of arrears. A 
court of appeals may,.in directing a decree of di- 
voree for the husband, attach a condition that he 
must first pay all arrears of temporary alimony. 
So it has been held that a husband who neglects 
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sel fees, which he has been ordered to pay by the 
trial court, is not in a position to entitle him to a 
reversal or modification of the judgment for perma- 
nent alimony on an appeal therefrom to the appel- 
late court, so long as such order is unappealed from 
and operative.” 

[§ 747] N. Proceedings for Modification of De- 
cree 71—]. In General. Uniess required by statute,’? 
the time and manner of applying for modification 
of a decree of alimony is within the sound disere- 
tion of the court,’? subject, however, to the provi- 
sions controlling generally of practice in similar 
proceedings."4 

[§ 748] 2. Application—a. How Made. Hither 
party may apply for a modification of the decree,’® 
but in some jurisdictions leave to make the applica- 
tion must first be obtained.*® While, under cireum- 
stanees justifying it,’7 by leave of court *® an ap- 
plication for the modification of a decree for ali- 
mony may be made by a new bill, generally it should 
be made by a motion or petition in the cause,’ or 
by an application for an order to show ecause,®° and 
not by a new bill.8t But in some jurisdictions the 
application may be filed either in the original case 
or as an independent petition.®? 


or refuses to pay the temporary alimony and coun- 


64, Martin vy. Martin, 6 Blackf. 
(Iind.) 321. 

65. Krieger v. Krieger, 221 Ill. 
479, 77 NE 909; Knaner v. Knauer, 
121 App. Div 750, 106 NYS 490. 

[a] A motion to vacate a default 
judgment granting to the wife a lim- 
ited divorce and requiring the pay- 
ment of permanent alimony should 
not be granted where defendant has 
failed to comply with the provision 
regarding alimony, and an applica- 
tion is pending to have him punished 
for contempt. But if the motion has 
been granted, notwithstanding the 
failure to comply with the provision, 
the order granting the motion will be 
affirmed on avpeal upon payment of 
the amount in arrears for alimony 
and costs. Knauer v. Knauer, 121 
App. Div. 750, 106 NYS 490. 

66. Peo. v. Horton, 46 Ill. A. 434. 

67. Hall v. Hall, 77 Miss. 741, 27 
S 636. See also infra § 761. 

68. Eastes v. Eastes, 79 Ind. 


63. 

{a] Dismissal of exceptions.—The 
appellate court has refused to dis- 
miss exceptions and render judgment 
on a verdict obtained in a libel for 
divorce where it appeared that the 
husband had failed to comply with 
an order of the trial court making 
an allowance to the wife to aid her 
in conducting the litigation. Dwelly 
v. Dwelly, 46 Me. 377, 381 (“The 
proper place of proceeding, in a case 
like this, seems to be before the 
judge at Nisi Prius, where the party 
complaining of the neglect may pro- 
ceed against the libelee, as for con- 
tempt, in disregarding the decree of 
the Court, in which proceeding the 
libelee may appear, upon proper no- 
tice, and purge himself of the con- 
tempt, by showing his pecuniary in- 
ability to comply with the order, or 
any other facts which may properly 
produce a like effect; or, perhaps, an 
execution might issue for the sum al- 
lowed. We are of opinion that we 
eannot, in this Summary way, Over- 
rule the exceptions of the libelee, 
which are found to have been well 
taken’’). 

69. State v. St. Louis Ct. of App., 
99 Mo. 216, 12 SW 661. 

70. Williams v. Williams, 6 S. D. 
284, 61 NW 38. 

71. Grounds for modification of 
decree for: 

Counsel fees and expenses see supra 


562. 
Permanent alimony see supra §§ 615- 
631. 


Temporary alimony see supra § 534. 

72. See statutory provisions; and 
cases infra this section. 

{a] In Washington the statute re- 
quires ‘that proceedings, whether by 
petition or motion, shall be com- 
menced within one year after entry 
of judgment, and a motion to modify 
a decree of divorce granting alimony, 
made more than a year after entry 
of the decree, comes too late. Nelson 
v. Nelson, 56 Wash. 571, 106 P 138 
[reh den 107 P 195]. 

73. Jungk v. Jungk, 5 Iowa 541; 
Snover v. Snover, 13 N. J. Eq. 261; 
Patt wv. Patt, Hopka (GN: FY) 584. 

[a] Motion is made too late when 
not filed until after the expiration of 
the term at which it was rendered, 
although the wife’s motion for new 
trial was then pending. Smith v. 
Smith, 192 Mo. A. 99, 180 SW 568. 

74. Puigdollers vy. Monroig, 14 
Porto Rico 756. 

{a] The proceedings are equit- 
able, and are determined and disposed 
of according to the rules of equity. 
Delbridge v. Sears, 179 Iowa 526, 160 
NW 218. 

75. State v. King County Super. 
Ct., 78 Wash. 872, 139 BP 42. 

76. Sistare v. Sistare, 218 U. S. 1, 
30 SCt 682, 54 L. ed. 905, 28 LRA 
NS 1068, 20 AnnCas 1061. 

77. Jordan v. Jordan, 53 Mich. 550, 
19) DNiWee S80 Patties; dati) Hopk: 


{a] TIllustration.—Where neither 
the libel nor the decree makes any 
mention of alimony, the decree can- 
not be amended by adding a refer- 
ence to take proofs concerning ali- 
mony, but the proper remedy, if 
there is any, is by supplemental bill 
in the nature of a bill of review. Jor- 
dan v. Jordan, 53 Mich. 550, 19 NW 


78. Paff v. Paff, Hopk. (N. Y.) 


79. Wallace v. Wallace, 74 N. H. 
256, 67 A 580, 13 AnnCas 293; Rigney 
v. Rigney, 62 N. J. Eq. 8, 49 A 460; 
Snover v. Snover, 13 N. J. Eq. 261; 
Paff v. Paff, Hopk. (N. Y.) 584. 

{a] In Illinois it is not necessary 
to file a separate petition to modify 
an order for prospective alimony, al- 
though the filing of such petition is 
the usual practice. Craig v. Craig, 
163 Ill. 176, 45 NE 153. 

[b] In Massachusetts, upon a pe- 
tition to make absolute a divorce 
from bed and board, the court may 
increase the alimony originally 
granted without a distinct petition 


> 


[§ 749] -b. To Whom Made. 


In some jurisdic- 


therefor. Sparhawk v. Sparhawk, 120 
Mass. 390; Graves v. Graves, 108 
Mass. 314. 

{[c] A petition for a change of ali- 
mony is a “suit” (1) within the 
meaning of a statute which provides 
for a change of venue; and there is 
no force in the objection that this 
proceeding is a mere adjunct of di- 
vorce, and that the court to which it 
may be removed will have nothing 
on which to base its action, as rec- 
crds in divorce cases are not remov- 
able, since if any records are needed, 
transcripts are obtainable under 
statutory provisions. McPike v. Mc- 
Pike, 10 Ill. A. 332. (2) But there is 
authority apparently to the contrary. 
Hopkins v. Hopkins, 40 Wis. 462; 
Bacon v. Bacon, 34 Wis. 594. 

80. Wade v. Wade, 3 Cal. Unrep. 
Cas. 576, 31 P 258. : 

81. Snover v. Snover, 13 N. J. Eq. 
261; Paff v. Paff; Hopk. (N. Y.) 584; 
Corder v. Speake, 37 Or. 105, 51 P 
647; Anderson v. Anderson, 97 Wash. 
202, 166 P 60. 

[a] Reason for rule.—‘“If such 
were permitted upon every 
change in the circumstances of a 
party, they might become very op- 
pressive; and such a practice is whol- 
ly unnecessary. Applications to vary 
allowances made in cases of divorce, 
have hitherto been made to this 
court, by motion or petition; and this 
practice must be enforced.” Paff v. 
Paff, Hopk. (N. Y.) 584, 586. 

[b] Subsequent term of court.— 
Where a commissioner, appointed by 
a decree of divorce and alimony to 
ascertain the financial condition of* 
the husband, reported him insolvent, 
and the wife brought a bill some 
years later to enforce the original 
decree, suggesting that the husband 
had acquired certain property since 
the decree was made, it was held that 
the bill was properly dismissed, as 
the decree was not final, and that 
the wife should have proceeded in 
the original cause, which was still 
pending. Bankston v. Bankston, 27 
Miss. 692. 

82. Miss.—Guess_ v. Smith, 100 
MiSs. 457, 56 S 166, AnnCasl1914A 

Mo.—Francis y. Francis, 192 Mo. A. 
710, 179 SW 975. 

Porto Rico.—Puigdollers v. Mon- 
roig, 14 Porto Rico 756. 

Utah.—Cody v. Cody, 47 Utah 456, 
154-P 952: 


Wis.—Zentzis vy. Zentzis, 163 Wis. 
1342, 158 NW 284. 


824 [19 C.J.] 
tions the application must be filed in the court which 
rendered the decree ;** but in others it may be made 
in another court,§* even, it has been held, in a court 
of another state.® 

[§ 750] ¢. Contents. The facts relied upon to 
secure the relief desired must be set forth in the 
application ;®® and there should be no modification 
where no grounds are pleaded.8? 

[§.751] 3. Notice bf Application. By statute, 
notice of the application may be required to be 
given to the opposite party.®® Irregularities in the 
notice of an application for the modification of a 
decree for alimony are waived by a general appear- 
ance.®? 

[§ 752] 4. Hearing and Evidence. Ordinarily 
the hearing should bé in open court or before a ref- 
eree.°° All evidence which was introduced or might 
have been introduced on the original hearing to de- 
termine the amount of alimony is admissible on the 
hearing of an application for a modification of the 
judgment or decree.®t The application must be 
supported by proof of such changed circumstances 
as justify a variation of the previous award.®? If 
the husband seeks a modification he will ordinarily 
be required to show that the accrued installments 
have been fully paid,®* although the fact that they 
remain unpaid does not absolutely deprive the court 
of power to entertain the application.°* And where 
the court in modifying a decree for the payment of 
alimony so as to provide for a final division of the 
husband’s property in lieu of alimony orally directs 
that overdue alimony should be paid, a subsequent 
order directing such payment is not erroneous on 
the ground that the judgment of final division set- 
tled all matters between the parties.°° An agree- 

83. Paulin v. Paulin, 195 Ill, A. 


350; Guess v. Smith, 100 Miss. 457, 
56 S 166, AnnCas1914A 159. 87. 


arate, 
151. 
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Meyers v. Meyers, 91 Mo. A. 
Gerrein v. Berry, 99 SW 944, 


owe, v 
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[§§ 749-754 


ment between the parties fixing the amount of ali- 
mony at the same amount as that awarded by the 
decree is admissible in evidence in a subsequent pro- 
ceeding by the wife to revise such decree, although 
it was not made a part of the decree.®® 

[§ 753] 5. Abatement of Proceeding. The 
wife’s proceeding for a modification of a decree 
awarding alimony abates on the death of the hus- 
band.°? 

[§ 754] 0. Proceedings for. Vacation of De- 
cree.°8 The application for the vacation of a judg- 
ment or decree for alimony must of course show a 
cause for such action, and the allegations must con- 
form to the rules of pleadings.®%° 

‘‘Clean hands.’’ Based on the equitable maxim 
that one seeking relief in equity must come into 
court with clean hands, a deeree for payment of ali- 
mony will not be vacated unless the petitioner has 
paid up all alimony due under such deeree, or by his 
petition offers to show his inability to do so,} al- 
though the rule does not apply where the award was 
obtained by fraud, and no payment thereof had ever 
been demanded.? 

Laches is a good ground for a refusal to vacate an 
order for alimony.® A decree of divorce will not be 
opened to permit an adjustment of alimony where 
there has been inexcusable delay in making the 
application,* and especially at the instance of a wife 
who has remarried.® : 

Evidence. On a motion to vacate a decree for di- 
voree and alimony, all relevant evidence, including 
evidence used on the original trial and evidence not 
so used, but which might have been then presented 
by the exercise of due diligence may be received.® 


f nee —Thomas v: Thomas, 41 Wis. 


Cita toe: affecting modifica. 


[a] In New York the justice who] 30 KyL 978; Perkins v. Perkins, 12 | tlom see supra §§ 619-631. 
made the order for the payment of | Mich. 456. 93. Rigney v. Rigney, 62 N. J. Eq. 
temporary alimony ought to hear the [a] Facts proved in evidence but | 8, 49 A 460. 
application for a modification of such | not made ground for relief in the pe- 94. Craig v. Craig, 163 Ill. 176, 45 
order. Newell v. Newell, 27 Misc.| tition cannot be considered by the| NE 1538. 
117,57 NYS 4038. court in reaching its conclusion, Per- 95. Weber v. Weber, 153 Wis. 132, 
84 Zentzis v. Zentzis, 163 Wis.| kins v. Perkins, 12 Mich. 456. 140 NW 1052, 45 LRANS 875, AnnCas 
342, 158 NW 284. 88. See statutory provisions; and/1914D 593. 
[a] In Nebraska the _ district | Wallace v. Wallace, 74 N. H. 256, 67 96. Wallace v. Wallace, 74 N. H. 


courts are vested with jurisdiction to 
hear and determine applications for 
the modification of decrees for per- 
manent alimony. State v. Cook, 51 


Nebr. 822, 71 NW 733. 
85.. Zentzis v. Zentzis, 163 Wis. 
342, 158 NW 284. But compare infra 


§ 825.et seq. 

86. Ind.—Gregg v. Gregg, 
305. 

Iowa.—Delbridge v. Sears, 179 Iowa 
526, 160 NW 218. 

Mich. — Perkins v. Perkins, 12 
Mich. 456. 

N. J.—Rigney v. Rigney, 62 N. J. 
Bg. 8, 49 A 460. 

Utah. —Cody v. Cody, 47 Utah 456, 
Jb45P5952,7957 [cit Cyc]. 

lng.—Shirley v. Wardrop, 1 Swab. 
& Tr. 317; Saunders v. Saunders, 1 
Swab. & Tr. 72. 

[a] Changed circumstances.—‘It 
must exhibit changed circumstances 
and new facts which have arisen 
since the decree. ... There must be 
clear proof of such new facts and 
circumstances as will justify and re- 
quire a variation in the amount of 
alimony allowed, either increasing or 
diminishing it.’ Rigney v. Rigney, 
62 N. J. Eq. 8, 18, 49 A 460. 

[b] In Missouri a motion by a 
wife to modify an allowance for her 
support and to enable her to support 
the minor children is insufficient 
since the statute contemplates that 
the order for alimony and for main- 
.tenance of the children shall be sep- 


3 “Ind: 


A 580, 13 AnnCas 293. 

89. Ellis v. Ellis, 13 Nebr. 91, 13 
NW 29 (an application by an attor- 
ney for an extension of time to pre- 
pare a bill of exceptions to the grant- 
ing of an application for the aitera- 
tion of a decree of divorce in respect 
to an award of alimony is a general 
appearance and hence a waiver). 

90. Hopkins v. Hopkins, 40 Wis. 
462; Bacon v. Bacon, 34 Wis. 594. 

91. Ela v. Bla, 63 N. H. 116, 

92. Conn.—Heft v. Heft, 91 Conn. 
219, 99 A 489. 

Ga.—Davis v. Davis, 1388 Ga. 8, 74 
SHE 830. 

lowa.—Delbridge v. Sears, 179 Iowa 
526, 160 NW 218; Spain v. Spain, 177 
Iowa 249, 158 NW 529, LRA1917D 
319, AnnCas1918E 1225. 


Mich.—Aldrich vy. Aldrich, 166 
Mich. 248, 131 NW 542. 

Minn.— Haskell y. Haskell, 119 
Minn. 484, 138 NW 787; Warren v. 


Warren, 114 Minn: 389, 131 NW 379; 
Holmes y. Holmes, 90 Minn. 466, 97 


NW 147. 

Mont.—Brice v. Brice, 50 Mont. 
388, 147 P 164. 

N. J.—Rigney vy. Rigney, 62 N. J. 
Eq. 8, 49 A 460. 
aaa Y.—Straus v. Straus, 14 NYS 
ole 

Wash.—Van Horst v. Van Horst, 
96 Wash. 658, 165 P 886; Worden v. 
Worden, 84 Wash. 614, 147 P 403; 


Herrett v. Herrett, 80 Wash. 474, 141 
P 1168: 


256, 67 A 580, 138 AnnCas 293. 


Sires O’Hagan y. O’Hagan, 4 Iowa 
98. Grounds for yacateng: decree 
or: 


Counsel fees see supra § 562. 

pie yess alimony see supra §§ 615-— 

Sey, alimony 
34 


see supra § 


99. Daugherty v. Daugherty, 71 
TU GAY 301. 

[a] Thus an application to vacate 
an ‘allowance of alimony on the 
ground of a fraudulent concealment 
must state facts constituting the 
concealment, or it is bad on demur- 
rer, ppaugherty v. Daugherty, 71 Ill. 


AS 

{[b] Mandamus has been held to 
lie to vacate a decree for tem- 
porary alimony and suit money. 
pated v. Brady, 144 Ala. 414, 39 S$ 

1. Daugherty v. Daugherty, 71 Ill. 
“uae See also Equity [16 Cyc 

2. Cohen v. Cohen, 150 Cal. 99, 88 
P 267, 11 AnnCas 520. 

3. Stock v.. Stock, 11> Philay Gea.) 
324, 33 LegInt 84. 

4, Nelson v. Nelson, 56 Wash. 571, 
106 P_138 [reh den 107 P 195]. 

5. Nicholson vy. Nicholson, 113 Ind. 
131, 15 NE 223; De Graw v. De Graw, 
ToMor LAG ab: Nichols v. Nichols, 25 
DEI tude 60: 

6. Ela v. Ela, 63 N. H. 116. 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number. 


— 


§§ 755-757] 


[§ 755] -P. Prohibition.? 


will not issue on account of an 


counsel fees, where the petitioner had a remedy by 
appeal which, but for his neglect in availing himself 
thereof, would have been efficacious.® 
been held that a writ of prohibition will lie to pre- 
vent the enforcement of a decree for temporary ali- 
mony which was entered by a judge having no 
jurisdiction to do so because of the fact that the 
husband was not summoned to appear in the action 
and therefore had no opportunity to be heard.® 

[§ 756] Q. Appeal+°—1. In General. 
otherwise provided by statute,! the rules governing 
appeals in other civil actions 1? apply to appeals al- 


7. See generally Prohibition [32 
Cyc 596]. 

8. Peo. v. Second Judicial Dist. 
Ct. 21 Colo. 251, 40 P 460. 

9, | Coger’ v., Coger, 48 “Wes Va; 135, 
35 SE 823. . 

10. Appeals in divorce suit see 
supra §§ 462-483. 

11. See statutory provisions; and 
infra § 757 et seq. q 

[a] In Cklahoma Rev. L. (1910) 
§ 4971, regulating the time and man- 
ner of taking an appeal from a judg- 
ment granting a divorce does not ap- 
ply to an appeal from an award of 
alimony or a division of property. 
Howell v. Howell, 42 Okl. 286, 141 P 
412; Montgomery v. Montgomery, 41 
Okl. 581, 139 P 288; Lewis v. Lewis, 
39 Okl, 407, 135 P 397. 

[b] In Massachusetts there can 
be no appeal in matter of fact from 
a justice of the Supreme Judicial 
Court to the full count. Sparhawk 
v. Sparhawk, 120 Mass. 390. 

[c] In Ohio (1) the courts of ap- 
peals have no Jurisdiction on appeal 
in alimony cases. Barner y. Barner, 
93 Oh. St. 477, 113 NE 1069; Cadwell 
v. Cadwell, 93 Oh. St. 28, 112 NE 
148; Page v. Page, 21 Oh. Cin: “Cv; 
N. S. 390. See also Reed vy. Reed, 
17 Oh. St. 563; Price v. Price, 10 Oh. 
St. 316; Laughrey v. Laughrey, 15 
Oh. 404.. But see Fiesler v. Fiesler, 
83 Oh. St. 200, 93 NE 899; Graves 
v. Graves, 50 Oh. St. 1967, 383 NE 
720; King v. King, 38 Oh. St. 370; 
Tappan v. Tappan, 6 Oh. St. 64. (2) 


' But the jurisdiction must be chal- 


lenged before decree is entered. Bar- 
ner v. Barner, 93 Oh. St. 477, 113 NE 
1069; Cadwell v. Cadwell, 93 Oh. St. 
23, 112 NE 148. 

12. See Appeal and Error 3 C. J. p 
256 et seq. 

18. See infra §§ 757-759. 

14. Griffith v. Griffith, (Mo. A.) 
180 SW 411; McBee v. McBee, 1 
Heisk. (Tenn.) 558; Pearson v. Pear- 
son, Peck (Tenn.) 27. 

15. Call v. Call, 65 Me. 407; Brown 
v. Brown, 14 B. C. 142. 

[a] Exceptions have been held not 
to lie to an order for temporary ali- 
mony. Call v. Call, 65 Me. 407, 409 
G#TRhe RS. 6. +605 § 6, declares that 
pending a libel, the court may order 
the husband to pay the clerk, for the 
wife, a suitable sum of money for 
her defense, or prosecution thereof, 
and to make reasonable provision for 
her support; enter such decree for 
the care and custody of the minor 
children as they think right; and en- 
force obedience by appropriate proc- 
esses. Obviously, the object of this 
provision is to provide for the imme- 
diate wants of the wife. The allow- 
ance of exceptions to such an order, 
and the delay that would be thereby 
occasioned, would in many cases 
leave the wife to starve, or force her 
to become a public charge, or to ac- 
cept support at the hand of charity. 
Such could never have been the in- 
tention of the legislature. The court 
is therefore of opinion that excep- 
tions to such an order do not lie; and 
the exceptions in this case should not 
have been allowed”). 

[b] In British Columbia the full 
court of the supreme court has no 


A writ of prohibition 
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order awarding 


But it has 


[§ 757] 


Unless 


able.1&% 


power to hear an appeal from an or- 
der for temporary alimony. Brown 
v. Brown, 14 B. C. 142; Scott v. Scott, 
4eBe C816: 

16. Ala.—Jordan vy. Jordan, 175 
Ala. 640, 57 S 436; Brady v. Brady, 
144 Ala. 414, 39 S 237; Lawrence v. 
Lawrence, 141 Ala. 356, SP Sia Ug,s 
Jeter v. Jeter, 36 Ala. 391. 

Ida.—Wyatt v. Wyatt, 2 Ida. 
(Hasb.) 236, 10 P 228, 

Kan.—Earls vy. Earls, 26 Kan. 178. 

Mich.—Cooper v. Mayhew, 40 Mich. 
528; Lapham v. Lapham, 40 Mich. 
527; Perkins vy. Perkins, 10 Mich. 425. 
But compare Breen y. Breen, 159 
Mich. 389, 123 NW 1106; Van Voorhis 
v. Van Voorhis, 90 Mich., 276, 51 NW 
281. 

Nev.—Kapp v. Kapp, 31 Nev. 70, 99 
P 1077, 21 AmnnCas 599; Lake v. 
King, 16 Nev. 215. 

Okl.—Fowler v. Fowler, 161 P 227; 
State v. Cullison, 31 Okl. 187, 120 P 
660 [overr McKennon v. McKennon, 
10 Okl. 400, 638 P 704]. 

Or.—Clay v. Clay, 56 Or. 538, 541, 
1082) 119, *109 Pii2 oi icithGy.ct; Ster- 
ling y. Sterling, 43 Or. 200, 72 P 741. 

S. D.—Williams v. Williams, 6 
S. D. 284, 61 NW 388. 

Tenn.—Pearson y. Pearson, Peck. 
PAS 

Tex.—Ex p. Davis, 101 Tex. 607, 
111 SW 396, 17 LRANS 1140; Swear- 
ingen v. Swearingen, (Civ..Az), 165 
SW 16; Gardner v. Gardner, (Civ. A.) 
154 SW 1064. 

See also Appeal and Error § 256 
et seq. 

[a] Rule applied where an appeal 
was attempted to be taken from an 
order: (1) Directing issue of execu- 
tion to collect unpaid alimony. Wil- 
liams v. Williams, (Tex. Civ. A.) 
125 SW 937, 1199. (2) Refusing to 
set aside an order for alimony and 
to quash an execution to enforce the 
payment. Dawson v. Da beet (Tex. 
Civ. A.) 140 SW 513. 

[b] Order committing fox con- 
tempt.—Although an order awarding 
temporary alimony is not appealable, 
an order based thereon, committing 
defendant for contempt for refusal 
to pay it, may be reviewed in the 
court above. Ross v. Ross, 47 Mich. 
185, 10 NW 198. See also supra § 
708. 

16%. Ark.—Shirey v. Shirey, 79 
Ark. 473, 96 SW 164; Glenn y. Glenn, 
44 Ark. 46; Countz v. Countz, 30 Ark. 
UseweLeeht Vv. Hecht, 28 Ark. 92. 

Cal.—Ex p. Joutsen, 154 Cal. 540, 
98.P 391; Hite v. Hite, 124 Cal. 389, 
a P. 2277, 71 AmSR, 82, 45 LRA 793; 
De la Montanya v. De la Montanya, 
112) :Gal. 104,544)P)345, 53. AmSR_165, 
32 LRA 82; Loveren v. Loveren, 190 
Cal. 493, 35 P 87; White v. White, 8&2 
Cal. 427, 23 P 276, 7 LRA 799; Sharon 
v. Sharon, 67 Cal. 185, 7 P 456, 635, 
8 P 709; Hiner v. Hiner, 5 Cal. A. 
546, 90 P 957; Kessler v. Kessler, 2 
Cal. A. 509, 83 P 257. 

Colo.—Hickhoff vy. Hickhoff, 29 Colo. 
295, 68 P 237, 93 AmSR 64; Hickhoff 
v. Hickhoff, 27 Colo. 380, 61 P 225; 
Peo. v. Second Judicial Dist. Ct., 21 
Colo. 251, 40 P 460; Daniels v. Dan- 
jels, 9 Colo. 133, 10 P 657; Dye. v. 
Dye, 9 Colo. A. 320, 48 P 313. 

D. C.—Lynham y.,Hufty, 44 App. 


ing or Refusing Temporary Alimony. 
some jurisdictions an order granting temporary ali- 
mony is not appealable,!> for the reason assigned in 
some cases that an order is not final, but interlocu- 
tory,!® as a general rule such decrees are appeal- 
A judgment modifying a decree for ali- 


[19°O, a2] "385 


lowed from decrees or orders granting or refusing 
alimony and other allowances in divorce actions. 
A formal adjudication of the issue of alimony may 
be and generally is considered a. final judgment, 
which the aggrieved party may have reviewed and 
corrected in the appellate court, either by appeal }* 
or by writ of error.14 

2. Right to Review—a. Decree Grant- 


While in 


589; Lesh v. Lesh, 21 App. 475. 

Fla.—Haddon y. Haddon, 386 Fla. 
413,18 S 779. 

Ga.—Waters v. Waters, 138 Ga. 805, 
76 SEH 48; Stokes y. Stokes, 126 Ga. 
804, 55 SH 1023. 
2 Hawaii—Dole v. Gear, 

ti —Peo. v. Cook County Cir. Ct., 
169 Ill. 201, 48 NH 717; Foss v. Foss, 
100 Ill. 576; Blake v. Blake, 80 Ill. 
523; Anderson v. Anderson, 124 Ill. 
A. 613; Cutler v. Cutler, 88 Ill. A. 
464; Earle v. Harle, 75 Ill. Ax 351; 
Thurston vy. Thurston, 38 Ill. A. 464, 

Ind.—Sellers v. Sellers, 141 Ind. 
305, 4 NE 699; Gruhl v. Gruhl, 123 
Ind. 86, 23 NH 1101; Traylor v. Rich- 
ardson, 2 Ind. A, 452, 28 NE 205. 

Iowa.—Delbridge v. Sears, 179 
Iowa 526, 160 NW _ 218; Blair v. 
Blair, 74 Iowa 311, 37 NW 385; Far- 
Per. v. Farber, 64 Iowa 362, 20 NW 

Ky.—Kelly v. Kelly, 179 Ky. 586, 
200 SW 925; Campbell v. Campbell, 
50 SW 849, 31 KyL 19; Lochnane v. 
Lochnane, 78 Ky. 467; Whitsell v. 
Whitsell, 8 B. Mon, 50. 

La.—Murff v. McCloskey, 138 La. 
72, 70 S 41; Dale v. Hauer, 109 La. 
711, 33 S 741: Carroll v. Carroll, 48 
La, Ann. 835, 19 S 872. But see Ma- 
lony v. Malony, 9 Rob. 116. 

Md.—Chappell vy. Chappell, 86 Md. 
532, 39 A 984; Chappell v. Chappell, 
82 Md. 647, 38 A 650, 

Mass.—Brigham vy. Brigham, 147 
Mass. 159, 16 NE 780. 

Minn. — Haskell v. Haskell, 119 
Minn. 484, 138 NW 787; Schuster v. 
Schuster, 84 Minn. 403, 87 NW 1014; 
Steihm, v. Steihm, 69 Minn. 461, 72 
NW 708;. Wagner v. Wagner, 34 
Minn. 441, 26 NW 450. 

Miss.—Hall v. Hall, 77 Miss. 741, 
27. S 636. 

Mo.—State v. Seddon, 93 Mo. 520, 
6 SW 342; Smith v. Smith, 192 Mo. 
INE OM) a EXD) SW 568: Griffith v. Griffith, 
(A.) 180 SW 411; Libbe v. Libbe, 166 
Mo. A. 240, 148 SW 460; Elliott v. El- 
liott, 135 2Mon Al (425 st'5  Siviasos 
Marx v. Marx, 94 Mo. A. 172, 67 SW 
934; Motley v. Motley, 93 Mo. A. 473, 
67 SW 741; Lawlor v. Lawlor, 76 Mo. 


14 Hawaii 


ees ee Lewis v. Lewis, 20 Mo. A. 
Mont.—State v. Second Judicial 
Dist. Ct., 14 Mont. 396, 36 P 757, 40 


P 66: In re Finkelstein, 13 Mont. 425, 
34 P 847: Edgerton v. Edgerton, 12 
Mont. 122, 29 P 966, 33 AmSR 557, 16 
LRA 94. 

N. Y.—McCarthy v. McCarthy, 137 
N. Y. 500, 33 NE 550; Beadleston v., 
Beadleston, 103 N. Y. 402, 8 NE 735; 
Collins v. Collins, 71 N. Y. 269; For- 
rest; v.. Horrest, 25. N.Y. 501) Haa- 
dock v. Haddock, 75 App. Div. 565, 
78 NYS 304; Galinger v. Galinger, 4 
Lans. 473, 61 Barb: 31; Kamp v. 
Kamp, 37 N. Y. Super, 241 [rev on 
other grounds 59 N. Y. 212]: Leslie 
vy. Leslie, 6 AbbPrNS. 193. But see 
Moncrief y. Moncrief, 10 AbbPr 315; 
Griffin v. Griffin, 23 HowPr 189 (prior 
to the code of civil procedure). 

N. C.—Garsed v. Garsed, 170 N. C. 
672, 87 SH 45; Barker v. Barker, 136 
N. C. 316, 48 SE 733; Moore v. Moore, 
130 N.C. 333, 41 0) 943; Schonwald 
v. Schonwald, 62 N. C, 215. But see 


326 [19 C.J.] 


mony is likewise reviewable on appeal.!7 

Review on appeal from divorce decree. 
son of the divergence in the local practice,'§ in some 
cases it has been held that the action of a court in 
granting or refusing temporary alimony may be re- 
viewed on an appeal from a final judgment on the 
merits in an action for a divorcee, instead of on an 
appeal directly from the order for temporary ali- 
mony,’ but in others review can be had only by ap- 
In those jurisdictions 
where the order is considered interlocutory and not 
appealable,”! it can, of course, only be reviewed on 


peal from the order itself.?° 


appeal in the divorce suit.?? 


The time for appeal from an order directing pay- 
ment of temporary alimony is not, in some juris- 


HAGp ve Manp; 54) aN, (Oa) 1918; 
R. I.—Phillips v. Phillips, 39 R. I. 


92, 97 A 598. 
S. C.—Gordon v. Gordon, 91 S. C. 
245, 74 SE 360; Messervy v. Mes- 


servy, 79 S. C. 58, 60 SH 692. 

S. D.—Drake v. Drake, 27 S. D. 329, 
131 NW 294. 

Wash.—Dilatush y. Dilatush, 102 
Wash. 504, 173 P 431 [cit State v. 
King County Super Ct., 74 Wash. 689, 


BYES eae fees 

W. Va.—Goff v. Goff, 54 W. Va. 364, 
46 SE 177. 

Wis.—Williams v. Williams, 29 
Wis. 517. 


See also Appeal and Error § 344. 

{a] Reasons for rule.—(1) ‘While 
on the one side it would seem that 
the allowance of appeal in such cases 
by the delay which it necessitates 
would tend to frustrate the purpose 
for which alimony pendente lite is 
allowed, which is to enable a wife 
deserted by her husband, and who, 
in contemplation of the common law, 
is ordinarily presumed to have no 
means of her own subject to her 
immediate control, to prosecute her 


suit to effect and to be maintained } 


while it is in course of prosecution, 
yet, on the other hand, when stat- 
utes which authorize appeals are 
broad enough in their terms to cover 
orders for the payment of alimony 
pendente lite, there would seem to 
be no good or sufficient reason to ex- 
empt by judicial construction such 
orders from the operation of the stat- 
utes, notwithstanding that proceed- 
ings for maintenance might possi- 
bly be classed as sui generis, with 
proceedings for divorce and proceed- 
ings for judicial separation.” Lesh 
v: Lesh, 21 App. (D. C.) 475, 483. (2) 
The reasons why a judgment for ali- 
mony pendente lite was appealable 
were that “such a judgment pos- 
sesses every element of a final judg- 
ment because the court has the pow- 
er to enforce it, by execution or by 
commitment of the person for con- 
tempt on failure to pay.’ Wickhoff 
v. Hickhoff, 14 Colo. “A. 127, 131, 59 
Prats 

{b] A statute providing that an 
appeal may be taken from an order 
which “grants or refuses, continues 
or modifies, a provisional remedy,” 
authorizes av appeal from an order 
allowing temporary alimony to a 
wife in an action of divorce. Blair 
v. Blair, 74 Iowa 311, 37 NW 385. 

[ec] An order denying temporary 
alimony is appealable.— “With re- 
spect to the right of appeal, there 
would seem to be no distinction on 
principle between an order denying 
and an order granting alimony pen- 
dente lite.’ White v. White, 86 Cal. 
212. 213, 24 P 1030: 

fd] In Georgia an order refusing 
temporary alimony is appealable 
upon a “fast’’ writ of error, but such 
appeal must be taken and prosecuted 


with due diligence. Bender v. Ben- 
der, 98 Ga. 717, 25 SH 924. 
[e] In New York (1) on appeal to 


the court of appeals from an order 
granting alimony pendente lite the 


DIVORCE 


By rea- 


[§ 759] 


[§§ 757-759 


dictions, governed by the limitations ePPleae to 
appeals from orders not final.?° 

[§ 758] b. Decree Granting or Retasing Coun- 
sel Fees and Expenses. 
by statute or the local practice,?* as in thexcase of 
orders for temporary alimony,?> an appeal may lie 
from an order awarding counsel fees,?* or from an 
order awarding suit money where there has been an 
abuse of discretion.?” 
Decree Granting or Refusing Per- 
manent Alimony. Unless otherwise provided by 
statute or the local practice,?® an appeal will he 


Unless otherwise provided 


from the action of the lower court for granting or 


question of power in the court below 
is the only one reviewable. Kennedy 
v. Kennedy, 73 N. Y. 369. (2) Where, 
however, the facts are such that on 
general principles of equity a plain- 
tiff is not entitled to demand tempo- 
rary alimony, the question becomes 
one of law reviewable by the court 
of appeals. Collins v. Collins, 71 
ING Ynin2 69. 

{[f] In North Carolina the ques- 
tion whether a wife is entitled to ali- 
mony pendente lite in a particular 
case is one of law, which is review- 
able on appeal by either party. Mor- 
ris v. Morris, 89 N. C, 109. 

Waiver of right ae review see in- 
Pra Ss Lowes 

17. Prewitt v. Prewitt, 52 Colo. 
522, 122 P 766; State v. Cook, 51 Nebr. 
822, 71 NW 7383; Davis v. Davis, 78 
App. Div. 500, 79 NYS 621; Puigdol- 
lers v. Monroig, 14 Porto Rico 756. 

{a] An order reducing the amount 
of alimony is subject to review on 
appeal. Livingston v. Livingston, 
173 N, Y. 377, 66 NH 123, 93 AmSR 
600, 61 LRA 800; Davis v. Davis, 78 
App. Div. 500, 79 NY 621. 


18. See Appeal and Error § 256 et 
seq. 

19. Stewart v. Stewart, 28 Ind. A. 
378, 62 NE 1023; Traylor v. Richard- 
son, 2 Ind. A. 452, 28 NE 205. See 
also Appeal and Error §§ 256 et seq, 
2582 et seq. 


20. Sharon vy. Sharon, 67 Cal. 185, 
7 P 456, 635, 8.P 709. See also Ap- 
peal and Error §§ 256 et seq, 2582 
et seq. 

21. See supra text and note 16. 

22. See cases Supra note 16. 

{a] Granting of suit money to a 
wife sued for divorce may be re- 
viewed on.appeal from the decree like 
any other question involved. Hengen 
v. Hengen, 85 Or. 155, 166 P 525. 

23. State v. King County Super. 
Ct., 74 Wa'sh. 689, 134 P 178. 

24. Sec statutory provisions, 

25. See supra § 757. 

26. Colo.—Peo. v. Second Judicial 


Dist. Ct., 21 Colo. 251, 40 P 460. 
Fla.—Haddon y. Heddon, 36 Fla. 
413, 18 S 779. 


Ga.—Stokes v. Stokes, 126 Ga. 804, 
5bESE 1023, 

Ill.— Blake v. Blake, 80 Ill. 523. 

Ind.—Gruhl v. Gruhl, 123 Ind. 86, 
238) NB 201 

Ky.—Donnelly v. Dornelly, 78 SW 
182, 25 KyL 1543. 


Md.—Rohrback y. Rohrback, 75 Md. 
SL 23 A 610. 
Minn.—Schuster v. Schuster, 84 


Minn. 403, 87 NW 1014; Wagner v. 
Wagner, 34 Minn. 441, 26 NW 450. 

Nev.—Lake v. Lake, 17 Nev. 230, 30 
P 878. 

N. Y.—McBride v. McBride, 119 N. 
Y. 519) 28. NE 1065: 

S. C.—Messervy v. Messervy, 79 S. 
C. 58, 60 SE 692. 

27. McCue v. McCue, 149 Ind. 466, 
49 NE 382; Yost v. Yost, 141 Ind. 584, 
41 NE 11; Davis v. Davis, 141 Ind. 
367, 40 NE 803; Sellers v. Sellers, 141 
Ind. 305, 40 NE 699; Gruhl v. Gruhl, 
123 Ind. 86, 23 NE 1101; Corey v. 
Corey, 81 Ind. 469; Stewart v. Stew- 


refusing permanent alimony.?® An allowance of ali- 
mony should be appealed from and not attacked col- 


art, 28 Ind. A. 378, 62 NE 1023; Tray- 
lor v. Richardson, 2 Ind. A. 452, 28 
NE 205. 

Discretion of court see supra § 545. 


28. See statutory provisions. 
29. Fla.—Chaires v. Chaires, 10 
Fla. 308. 


Ill.—Jenkins v. Jenkins, 91 Ill. 167. 
JIowa.—Blair v. Blair, 74 Iowa 3i1l, 

37 NW 385. 
76 Kan. 


LZ4907 R893. Ou Pea bs 

Md.—Chappell v. Chappell, 86 Md. 
532, 39 A 984, 

Mich.—Reynolds v. Reynolds, 92 
Mich. 104, 52 NW 395; Taylor v. Glad- 
win, 40 Mich. 232. i 
Pe Ea a v. Mangels, 6 Mo. A. 

Nebr.—Dickerson y. Dickerson, 26 
Nebr. 318, 42 NW 9. 

a Loerie v. Lake, 17 Nev. 230, 30 
Ton Y.—Leslie vy. Leslie, 6 AbbPrNS 

N. C.—Schonwald v. Schonwald, 62 
Pee 215; Taylor v. Taylor, 46 N. C. 

Or.—Brandt vy. Brandt, 40 Or. 477, 
67 P 508, 

Utah.—Cody v. Cody, 47 Utah 456, 
154 P 952. 

[a] An order compelling a non- 
resident to pay alimony is appealable. 
De La Montanya v. De La Montanya, 
112 Cal. 101, 44 P 345, 538 AmSR 165, 
32 LRA 82. 

{[b] The United States Supreme 
Court has jurisdiction of an appeal 
from a territorial court which has 
awarded alimony in a sum above five 
thousand dollars. Simms vy. Simms, 
175 U. S. 162, 20 SCt 58, 44 Li. ed. 115. 

[e] Exceptions.—It has been held 
that exceptions lie from a decree for 
the payment of alimony. Brigham v. 
Brigham, 147 Mass. 159, 16 NE 780. 
But see Call v. Call, 65 Me. 407 
(“The same chapter [Rev. St., c. 60, 
§ 7] declares that when a divorce is 
decreed to the wife for the fault of 
the husband, the court may decree to 
her reasonable alimony; or, instead 
of alimony, may decree a specific sum 
to be paid by the husband to her, and 
use all necessary legal processes to 
carry their decree into effect. The 
court is of opinion that the power 
granted in this section is addressed 
to the sound discretion of the presid- 
ing judge, and that exceptions to his 
decision do not lie’’). 

[ad] A writ of error lies to review 
a judgment for alimony. Stokes vy. 
Stokes, 126 Ga. 804, 55 SE 1023. But 
see Davol y. Davol, 13 Mass. 264 
(where it was held that a writ of 
error could not be sustained to re- 
verse a decree for alimony in an ac- 
tion for a divorce a vinculo because 
the court in passing it did not exer- 
cise their ordinary common-law juris- 
diction, but proceeded according to 
the principles of ecclesiastical tri- 
bunals). 

[e] In Kentucky (1) while the 
court of appeals has no power to re- 
verse a decree of divorce (see supra 
§ 462), it may review the decree to 
determine whether alimony was 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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laterally.®° 


in others, it seems, it is not.?2 


An order relating to a division of the property 
being separable from the deeree granting the di- 
vorce,*? where the appeal and assignments of error 
go solely to that portion of the judgment the appeal 
may be taken under the general provisions of law 


relating thereto.*4 


Effect of appeal. In some jurisdictions an appeal 
from a decree for permanent alimony does not sus- 
pend the effect of a prior deeree for temporary ali- 


properly awarded or refused, and to 
this end it may consider the evi- 
dence. Axton vy. Axton, 182 Ky. 286, 
206 SW 480; Ford v. Ford, 182 Ky. 
134, 206 SW 165; Wesley v. Wesley, 
181 Ky. 135, 204 SW 165; Smith v. 
Smith, 181 Ky. 55, 203 SW 884; Kelly 
v. Kelly, 179 Ky. 586, 200 SW 925; 
Stepp v. Stepp, 178 Ky. 337, 198 SW 
935; Phelps v. Phelps, 176 Ky. 456, 
195 SW 779; Burns v. Burns, 173 Ky. 
105, 190 SW 683; Brown v. Brown, 
172 Ky. 754, 189 SW 921; Caudill v. 
Caudill, 172 Ky. 460, 189 SW 431; 
Logan v. Logan, 171 Ky. 115, 188 SW 
301; Pemberton vy. Pemberton, 169 
Ky. 476, 184 SW 378; Day v. Day, 
168 Ky. 68, 181 SW 937; Coleman v. 
Coleman, 164 Ky. 709, 176 SW 186; 
White v. White, 152 Ky. 769, 154 SW 
33; Sebastian v. Rose, 135 Ky. 197, 
122 SW 120; Barlow v. Barlow, 90 SW 
216, 28 Kyl 664; Muir v. Muir, 87 
Sw 1070, 27 KyL 1162; Thompson v. 
Thompson, 85 SW 730, 27 Kyl 516; 
Donnelly v. Donnelly, 78 SW 182, 25 
KyL 1548; Alderson y. Alderson, 113 
Ky. 830, 69 SW 700, 24 KyL 595; 
Fletcher v. Fletcher, 54 SW 953, 21 
KyL 1302; Beeler v. Beeler, 44 SW 
136, 19 KyL 1936; Tuggles v. Tugegles, 
30 SW 875, 17 KyL 221; Woolfolk v. 
Woolfolk, 96 Ky. 657, 29 SW 742, 17 
KyL 20; Tilton v. Tilton, 29 SW 290, 
16 KyL 538; Beall v. Beall, 80 ‘Ky. 
675; Lochnane v. Lochnane, 78 Ky. 
467; Lee v. Lee, 1 Duv. 196; Whitsell 
v. Whitsell, 8 B. Mon. 50; Maguire v. 
Maguire, 7 Dana 181; Dejarnet v. De- 
jarnet, 5 Dana 499; Boggess v. Bog- 
Bess, Dana 307; Thornberry v. 
Thornberry, 4 Litt. 251; Morrison v. 
Morrison, 10 KyL 683; Fisher v. 
Fisher, 10 Kyl 2838; Caskey v. 
Caskey, 4 KyL 726, 811. (2) In case 
it appears that the divorce was im- 
properly zranted to the husband and 
the wife has no sufficient estate of 
her own, the court may award her 
reasonable alimony out of the hus- 
band’s income or estate. Caudill v. 
Caudill, 172 Ky. 460, 189 SW 431. 

80. Taylor v. Gladwin, 40 Mich. 
232; Brendt v. Brandt, 40 Or.+477, 67 
P 508. 


31. Stillman vy. Stillman, 99 Ill. 
186, 39 AmR 21; State v. Cook, 51 
Nebr. 822, 71 NW 733; Davis v. Davis, 
78 App. Div. 500, 79 NYS 621. 

32. Stevens v. Stevens, 31 Colo. 
188, 72 P 1060. See Smith v. Smith, 
77 Minn. 67, 69, 79 NW 648 (‘In dis- 
posing of this cause on the merits, 
we must not be understood as hold- 
ing the order from which the appeal 
is taken to be appealable. Our im- 
pression is to the contrary, but the 
question has not been raised by 
counsel, and under the circumstances 
we have concluded not to raise it 
ourselves’). 


Appealable orders generally see 
Appeal and Error § 256 et seq. 
83. See cases infra note 34. See 
* also infra § 785. 
34. Kremer v. Kremer, 76 Kan. 


134, 90 P 998, 91 P 45; Montgomery v. 
Montgomery, 41 Okl. 581, 139 P 288. 

[a] Distribution of community 
property.—A defendant husband can- 
not complain of the court’s failure, 
in ordering distribution of the com- 
munity property, to award_ plaintiff 
her separate property. Knapp v. 
Knapp, 23 Cal. A. 10, 136 P 719. 

35. State v. Judge Civ. Dist. Ct., 


1 In some jurisdictions an order modify- 
ing a decree for permanent alimony is appealable ;*1 
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mony during separation from bed and board.®® Ap- 
peal from -a judgment apportioning the property 


does not, in some jurisdictions, depriye the court of 


jurisdiction to modify the judgment on motion for 
new trial, which is an independent proceeding.*® 
[§ 760] d. Amount of Allowance. 
amount of temporary alimony, or of counsel fees 
and expenses, to be awarded is largely within the 


While the 


discretion of the court, it may be corrected on ap- 


mony.°§ 


114 La. 44, 38 S 14. 

86. Machado v. Machado, (Cal. A.) 
1ij2-P 1124, 

[a] Reason for rule.—‘The ap- 
peal did not deprive the trial court 
of its authority. The court made an 
order on the hearing of this motion 
for a new trial that if the defendant 
should consent to a mod-fication of 
the judgment the motion would be 
denied; otherwise it would be grant- 
ed. The consent was given and the 
motion denied. The fact that this 
order was made after an appeal had 
been taken did not deprive the court 
of authority to make it, as it was a 
proper order in the proceeding for a 
new trial.’ Machado v. Machado, 
(Cal. A.) 172 P 1124, 1125. 

37. Ala.—Brindley v. Brindley, 115 
Ala. 474, 22 S 448; Rast v. Rast, 113 
Ala. 319, 21 S 34; Sharrit v. Sharrit, 
112 Ala. 617, 20 S 954. 

Ark.—Glenn vy. Glenn, 44 Ark. 46. 

Cal.—Anderson y. Anderson, 124 
Cal. 48, 56 P 630, 57 P 81, 71 AmSR 
17; Langan v. Langan, 91 Cal. 654, 27 
P 1092; Sharon v. Sharon, 68 Cal. 326, 
9 P 187; Wolff v. Wolff, 4 Cal. Unrep. 
Cas. 820, 37 P 858. 

Colo.—Cupples v. Cupples, 31 Colo. 
AAS, 2 P1056: “Taylor vs Taylor,.7 
Colo. A. 549, 44 P 675. - 

D. C.—Shaw v. Shaw, 2 App. 204. 

Ga.—Culpepper v. Culpepper, 98 Ga. 
304, 25 SE 443; Vinson y. Vinson, 94 
Ga, 492, 19 SE 898; Collins v. Collins, 
94 Ga, 490, 19 SE 8238; Glenn v. Hill, 
ob as 94; McGee v. McGee, 10 Ga. 
Ill.—Gray v. Gray, 74 Ill. A. 509; 
Aurand y. Aurand, 55 Ill. A. 426 [aff 
157 Til.-321, 41 NE 859]; White v. 
White, 50 Ill. A. 151; Lind v. Lind, 
37 Ill. A. 178; Burgess v. Burgess, 25 
Tll. A. 525; Wooley v. Wooley, 24 Ill. 
A. 431; Umlauf v. Umlauf, 22 Ill. A. 


580. 
Ind.—Gussman v. Gussman, 140 
Ind. 433, 39 NE 918; Breedlove v. 


Breedlove, 27 Ind. A. 560, 61 NE 797. 

SD femme v. Miller, 43 Iowa 
; potmaedde v. Neddo, 56 Kan. 507, 
44 Pl. 

Ky.—Brewn v. Brown, 33 SW 830, 
17 KyL 11438; Russell v. Russell, 32 
Sw .619, 17 KyL 798; Thiesing v. 
Thiesing, 26 SW 718, 16 KyL 115. 

La.—Carroll v. Carroll, 48 La. Ann, 
835, 19 S 872. 

Mich.—Kirkland v. Kirkland, 111 
Mich. 166, 69 NW 2338; Horning v. 
Horning, 107 Mich. 587, 65 NW 555; 
Rase v. Rose, 53 Mich. 585, 19 NW 
195; Froman y. Froman, 53 Mich. 581, 


19 NW 193. 
Minn.—Becker v. Bohmert, 63 
Minn. 403, 65 NW 728; Wagner v. 


Wagner, 34 Minn. 441, 26 NW 459. 

Mo.-—State v. Seddon, 98 Mo. 520, 6 
SW 342. 

Mont.—Finkelstein v. Finkelstein, 
14 Mont. 1, 34 P 1090. 

Nebr.—McGechie v. McGechie, 43 
Nebr. 5238, -61 NW 692; Wilde v. 
Wilde, 37 Nebr. 891, 56 NW 1724; 
Dickerson y. Dickerson, 26 Nebr. 318, 


42 NW 9. 

N. Y.—Thrall v. Thrall, 83 Hun 
188, 31 NYS 591. 

N. C.—Gordon vy. Gordon, 88 N. C. 
45, 43 AmR 729. 

Pa.—Breinig v. Breinig, 26 Pa. 161; 


Com. y, Herr, 16 Pa. Co. 598. 
Ss. D.—Williams vy. Williams, 6 S. D. 


peal where an abuse of discretion can be elearly 
shown,?? and the same is’true as to permanent ali- 


284, 61 NW 88; Grant. v. Grant, 5 
S. D. 1, 57 NW 948; Bardin v. Bardin, 
4 . D. 305, 56 NW 1069, 46 AmSR 
791, 

Va.—Heninger y. Heninger, 90 Va. 
271, 18 SE 193. 

Wis.—McChesney v. McChesney, 91 
Wis. 268, 64 NW 856. 
f Eng.—Street y. Street, 2 Add. Eccl. 


See also supra §§ 499, 545. 

[a] Resorting to corpus of estate. 
—The fact that the amount of ali- 
mony awarded is such as to make it 
necessary for the husband to resort 
to the corpus of his estate will not 
cause an appellate court to set the 
allowance asice. Low v. Low, 133 
Ill. A. 613. 

38. Ala.—Rast v. Rast, 113 Ala. 
319, 21 S 34; Jeter v. Jeter, 36 Ala. 


BS) 
Ase a 6 v. Countz, 30 Ark. 


42 P 45 
ake C—Tolman y. Tolman, 1 App. 

Fla.—Haddon v. Haddon, 36 Fla. 
418, 18 S 779; Chaires vy. Chaires, 10 
Fla. 308. i 

Ga.—Vinson vy. Vinson, 94 Ga. 492, 
19 SE 898; Collins v. Collins, 94 Ga, 
490, 19 SE 823. 

Ill.—Foss v. Foss, 100 Ill. 576; 
Stillman vy. Stillman, 99 Ill. 196, 39 
AmR 21; Ressor v. Ressor,, 82 Ill. 
442; Andrews v. Andrews, 69 Ill. 609; 
Foote v. Foote, 22 Ill. 425; Cooper v. 
Cooper, 85 Ill. A. 575 [aff 185 Ill. 163, 
56 NE 1059]; Gray v. Gray, 74 Ill. A. 
509; Gamble v. Gamble, 57 Ill. A. 183; 
Aurand v. Aurand, 55 fll. A. 426 [aff 
157 Ill. 321, 41 NE 859]; Wooley v. 
Wooley, 24 Ill. A. 431. 

Ind.—Yost v. Yost, 141 Ind. 584, 41 
NE 11; Gussman vy. Gussman, 140 
Ind. 433, 39 NE 918; Powell v. Powell, 
53 Ind. 513; Stutsman y. Stutsman, 
30 Ind. A. 645, 66 NE 908. 

Kan.—Neddo v. Neddo, 56 Kan. 507, 
44P 1. 

Ky.—Gooding v. Gooding, 104 Ky. 
755, 47 SW 1090, 48 SW 432; Master- 


son v. Masterson, 46 SW 20, 20 KyL 


eae Maguire v. Maguire, 7 Dana 


La.—Carroll y. Carroll, 48 La. Ann. 
835, 19 S 872. 

Mich.—Rossman y. Rossman, 62 
Mich, 429, 29 NW 33; Taylor v. Glad- 
win, 40 Mich. 232. 

Nebr.—Heist v. Heist, 48 Nebr. 794, 
67 NW 790; Cochran vy. Cochran, 42 
Nebr. 612. 60 NW 942; Wilde v. 
Wilde, 37 Nebr. 891, 56 NW 724. 

Nev.—Lake vy. Lake, 17 Nev. 230, 30 
P 878. 

N. Y.—McCarthy v. McCarthy, 143 
N. Y. 235, 38 NE 288; De. Llamosas 
v..De Llamosas, 62 N. Y. 618; Brink- 
ley v. Brinkley, 50 N. Y. 203; Patter- 
son v. Patterson, 4 App. Div. 146, 38 
NYS 637; Aldrich v. Aldrich, 74 Hun 
638 mem, 26 NYS 344; Burr y. Burr, 
7 Hill 207. 

Oh.—Cox yv. Cox, 19 Oh. St. 502, 2 
AmR 415. 

W. Va.—Wass v. Wass, 42 W. Va. 
460, 26 SE 440. 

Wis.—Varney v. Varney, 58 Wis. 
19, 16 NW 36. 

Eng.—Jones y. Jones, L. R. 2 P. & 
D. 333; Street v. Street, 2 Add. Eccl. 
1; Cooke v. Cooke, 2 Phillim. 40. 

See also supra §§ 577, 612. 


Cal—Rose v. Rose, 109 Cal. 544, 


. 
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[§ 761] e. Waiver. The parties may of course 
waive the right of appeal.*® A decree which is con- 
sented to cannot be appealed from where there is 
no fraud or mistake involved.4? A party cannot 
accept the benefits of part of the decree and appeal 
from the whole of it.4: But a wife does not waive 
her right’ to appeal from an order modifying the 
original allowance by accepting part of the allow- 
ance granted by the court which is not affected by 
the modifying order.4? So where a decree is im- 
properly modified, acceptance by the wife of the 
amount fixed by the decree as modified does not 
prevent her complaining of the improper modifica- 
tion.*® Nor is she estopped from appealing from 
that part of the decree by the fact that her attorney 
assisted in formulating the judgment.44 Consent to 
dispense with proof and to let the chancellor de- 
termine the amount of an attorney’s fee does not 
waive the right to appeal from the chancellor’s de- 
cision.** Failure to obey the order or decree does 
not deprive the husband of his right to appeal,*® 
although it has been held that, where a husband re- 
fuses to obey an order of the reviewing court re- 
quiring him to pay temporary alimony or counsel 
fees, the court may refuse to entertain his appeal 
froma decree awarding permanent alimony,‘? or 
dismiss his writ of error.*® 
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eral. In accordance with the local practice, it has 
been held that it,is a prerequisite to an appeal that 
an objection to an award of alimony or suit money 
shall have been made in the trial court;*? that ex- 
ceptions shall have been saved in the proper time 
and manner in the court below;°° and that appellant 
shall have filed a motion for a new trial in the trial 
court.>+ 

f§ 763] b. Notice of Appeal., When notice of 
appeal is a prerequisite step in taking an appeal,°? 
it must not be premature,®® otherwise the appellate 
court will not pass upon the action of the lower 
court.®4 

[§ 764] c. Appeal Bond. The necessity and 
sufficiency of appeal bonds or undertakings is con- 
sidered elsewhere in this, work.®® 

[§ 765] 4. Supersedeas. Unless the appeal it- 
self operates as a stay,°° a stay must be obtained 
to justify a noncompliance with the decree pending 
appeal.®? Statutory provisions relating to bonds and 
undertakings to stay proceedings on a final judg- 
ment usually apply to a decree directing the pay- 
ment of alimony.®°® The amount of the undertaking 
is ordinarily based upon the sum due as alimony at 
the time the appeal is taken.®® Liability on the 
bond or undertaking is governed by the general 
rules;°° the undertaking does not cover alimony ac- 


‘[§ 762] 3. Prerequisites to Appeal—a. In Gen- 

39. See Appeal and Error §§ 533—| dismissing the bill of exceptions. | Div. 787, 107 NYS 905. See also cases 
578. Coley v. Coley, 128 Ga. 654, 58 SE 205.| infra this section. 

{a] After an order dismissing her 42. Horn vy. Horn, 142 App. Div. [a] Undertaking operating as 
petition the wife properly waived her | 848, 127 NYS 448, stay.—In California it is an open 


appeal in’ open court, since, as no 
final judgment had been entered, no 
appeal would lie. Brown v. Brown, 
222°’ Mass. 415, 111 NE 42. 

[b] Remarriage by husband may 
constitute a waiver of his right to 
prosecute an appeal from’ the decree 
awarding alimony to his former wife. 
Rariden v. Rariden, 33 Ind. A. 284, 70 
NE 398, 104 AmSR 252. 

40. Doole v. Doole, 144 Mass. 278, 
10 NE ‘811; Brick v. Brick, 65 Mich. 
230, 31 NW 907, 23 NW 761. 

[a] Acceptance of alimony under 
consent decree.—Where it appeared 
that a decree was entered by consent 


526, 160 NW 218. 
44. Smith y. 
180 SW 558 
[a] 
the decree. 
A. 99; 


45. 
Ky. 476, 184 S 


v. Martin, 6 


47. 


43. Delbridge v. Sears, 
Smith, 192 Mo. A. 99, 


The reason is that such act 
does not constitute an acceptance of 
Smith v. Smith, 192 Mo. 
180 SW 568. 

Pemberton v. Pemberton, 
378. 

46. Peo. v. Horton, 46 Ill. A. 434; 
Eastes vy. Eastes, 79 Ind. 363; 
Blackf, 
Dwelly v. Dwelly, 46 Me. 377; Gray v. 
Gray, 162 App. Div. 516, 148 NYS 24. 
Tuttle v. Tuttle, 21 N. D. 508, 


179 Iowa! question whether, pending an appeal 
from an order for permanent ali-+- 
mony, an undertaking may be given 
which will operate as a stay of the 
execution of the order. Ex p. Cot- 
trell, 59 Cal. 417. 

58. Cal.—Anderson v. Anderson, 
123 Cal. 445, 56 P 61; Sharon v. Sha 
ron; 67 ’Cal: 185, {ien©? 456, 685, 8°P 709. 

Colo,.—Cowan  v. Cowan, 19 Colo. 
315, 35 P 547. 

Nebr.—State v. Cornish, 48 Nebr. 
614, 67 NW 481. 

N. 86 


TOiie Eq. 165, 92 A 94, LRA1915B 


169 


Martin 
(ind) 7321: 


of parties wherein the wife was|131 NW 460, AnnCas1913B 1. S. C.—Brunson y. Brunson, 91 S.C. 
awarded a sum in gross, as the whole 48. Brown v. Brown, 22 Wyo. 316, | 411, 74 SE 928. 

sum to which she was entitled by | 140 P 829. See also supra § 746. Tex.—Williams v. Williams, 60 
way of separate support, it was held 49. Henderson v, Henderson, 110] Tex. Civ. A. 179, 125 SW 987, 1199. 
that the wife by accepting and re-| Ind. 316, 11 NE 422. See also Appeal Wash.—State v. Yakey, 48 Wash. 
taining the sum in gross waived her| and Error § 580 et seq. 419, 93 P 928; State v. Geiger, 20 


right to appeal from the decree on 50. Hinrichs vy. 


Hinrichs, 84 Mo.|} Wash. 181, 54 P 1129. 


the ground that the sum awarded] A. 27. See also Appeal and Error § 1391 
was “insufficient for her apparent 51. Steele v. Steele, 85 Mo. A. 224; | et seq 

needs during the probable length of | Deidesheimer v. Deidesheimer, 74 fal. “An attempt to collect alimony 
her life.’ Doole v. Doole, 144 Mass.| Mo. A. 234. See also Appeal and| by a writ of execution is a “proceed- 


278, 10 NE 811. 


41. Sherman y. Sherman, 89 Or. 52. See Appeal 
P3OeLIS =P 572. et seq. 
{a] @hus where the wife has been 53. 


allowed a monthly sum as alimony, 
she cannot, after accepting such al- 


lowance, appeal from the whole de- 55. 

cree adjusting property rights. Sher- | 1283. 

man vy. Sherman, 89 Or. 130, 173 P [a] Appeal bond 

572. Where an alimony 
[b] Collection of money awarded 


Error § 849 et seq. 


Cole v. Cole, 23 Iowa 433. 
also Appeal and Error § 1336. 

54. Cole v. Cole, 23 Iowa 433. 
See Appeal and Hrror §§ 1136— 


rendered for two hundred dollars and 


ing upon the judgment” and, pending 
the appeal, is stayed by giving the 
undertaking required by statute. An- 
core v. Anderson, 123 Cal. 445, 56 


[b] Stay of contempt proceedings. 
—Where defendant appealed from an 
order requiring the payment of ali- 
mony pendente lite, and pending the 
appeal proceedings were instituted to 
punish him for contempt for failure 


and Error § 1317 


See 


construed.— 
judgment was 


child.— Where a wife filed suit against 
her husband for permanent alimony, 
and also applied to have temporary 
alimony awarded for the benefit of 
herself and their child of tender 
years, 
clined to award temporary alimony or 
attorney’s fees to the wife, but di- 
rected that a certain amount should 
be paid by the husband each month 
for the support and maintenance of 
the child, and to the ruling denying 
temporary alimony and attorney’s 
fees for her the wife excepted, the 
fact that while the case was pending 
in this court she collected some of 
the amount awarded for the support 
of the child will not be ground for 


and the presiding judge de-j| 


one-third of the husband’s real es- 
tate, and the appellate court modified 
the judgment by giving the wife 
three thousand two hundred dollars 
in money and no real estate, it was 
held, in a suit on the appeal bond, 
that the bond was security only for 
two hundred dollars in money. Rice 
Venice; 13 ind5622 


56. See Appeal and Error § 1392 
et seq. 
[a] An injunction was granted to 


stay execution against the husband’s 
property pending an appeal from an 
order awarding temporary alimony. 
Barker v. Barker, 136 N. C. 316, 48 
SE 733. 

57. Schweig v. Schweig, 122 App. 


to comply with the order, he was en- 
titled to a stay of the contempt pro- 
ceedings pending the appeal on giy- 
ing bond to save respondent harm- 
less by reason of the stay. Brunson 
v. Brunson, 91 S. C. 411, 74 SH 928. 
mr Burr v. Burr, 10 Paige (N. Y.) 
anon See Appeal and Error §§ 3315- 

[a] Stay of attachment proceed- 
ings.— Where the supersedeas bond 
stayed only the order of commit- 
ment, and in no way affeeted the en- 
forcement of the judgment for ali- 
mony embraced in the divorce decree, 
there ‘can be no recovery of arrears 
of alimony in an action on the bond. 


, For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eruing after affirmance and remittitur.®! Security 
in addition to the undertaking is sométimes re- 
quired,®? although it has been held that the appel- 
late court will not require security for the payment 
of alimony where the lower court has already re- 


quired a bond on appeal.®? 
[$ 766] 5. Record on Appeal. 


the general rules elsewhere treated.®* the action of 
the court below cannot be reviewed in the absence 
of a complete record © showing the evidence given 
on the hearing bearing upon the merits of the ap- 
Further, it has been held that the mere 
absence from the record of the evidence on which 
an order for payment of alimony was based is not 
But it has also 


plication.®* 


ground for reversing the order.®* 


itis lg v. Hopkins, 44 App. (D. C.) 

61. Cowan v. Cowan, 19 Colo. 315, 
35 P 547: 

62. Galusha v. Galusha, 108 N. Y. 
114, 15 NE 68; Samuels v. Samuels, 
1 NYS 787 (both cases holding that 
in order to stay execution pending an 
appeal from a judgment requiring de- 
fendant to pay alimony and also to 
give plaintiff a mortgage as security 
therefor, defendant must not only ex- 
ecute an undertaking conditioned to 
pay the alimony due at the time the 
appeal is taken and which may be- 
come due pending the appeal, but he 
must also deposit in court the mort- 
gage called for by the judgment). 

[a] To stay execution pending an 
appeal a mortgage on real estate has 
been required. Galusha y. Galusha, 
108 N. Y. 114, 15 NE 63. 

63. Tuttle v. Tuttle, 26 S. D. 306, 
128 NW 695. 

64. See Appeal and Error § 1611 
et seq. : 

65. Berg v. Berg, 119 Ill. A. 422 
{mod on other grounds 223 Ill. 209, 
79 NE 13]; Adair v. Adair, 51 Ill. A. 
301; Acosta v. Pagan, 19 Porto Rico 
437 


fa] Bond.—Where a_ transcript 
which bears the clerk’s certificate 
showing that it contains a complete 
record does not include a bond, and 
there is no reference anywhere in the 
decree to the giving of a bond, the 
presumption that a bond was given 
eannot be indulged in. Allen v. Allen, 
126 Ark. 164, 189 SW 841. 

66. Cal.—Nelson v. Nelson, 7 Cal. 
AN HT6 2982399; 

D. C.—lLesh v. Lesh, 21 App. 475. 

Ga.—Barrow-v. Barrow, 139 Ga. 
806, 78 SE -123; Jennison v. Jennison, 
136 Ga. 202, 71 SE 244, AnnCas1912C 
441; EHdmondson vy. Edmondson, 128 
Ga. 53, 57 SE 308. 

Ill—Berg v. Berg, 119 Ill. A. 422 
[mod on other grounds 2238 Ill. 209, 
79 NE 13]; Becker v. Becker, 15 Ill. 
AL I24TS 

Ind.—Ifert v. Ifert, 29 Ind. 4738. 

Iowa.—Blair v. Blair, 74 Iowa 311, 
37 NW 385. 

Ky.—McMakin y. Wickliffe, 16 KyL 
240. 

Miss.—Winkler v. Winkler, 104 
Miss. 1, 61S 1. 

Mo.—Adams v. Adams, 49 Mo. A. 
592. : 
Nebr.—Yaryan v. Yaryan, 79 Nebr. 
574, 113 NW 138. 

Tenn.—Sowder v. Sowder, 5 Sneed 
502. 

Tex.—Withee v. Withee, 50 Tex. 
S21. 

Utah.—Willis v. Willis, 172 P 685. 

Va.—Engleman v. Engelman, 97 
Va. 487, 34 SE 50. 

{a] An affidavit filed in support of 
a motion to amend a decree for ali- 
mony, being merely evidence, cannot 
be considered on appeal where it is 
not certified by the trial court. 
Willis v. Willis, (Utah) 172 P 685. 

[b] Evidence.—(1) When, in an 
application for temporary alimony 
and injunction, the evidence is not 
embodied in an approved brief of evi- 
dence and filed as a part of the rec- 
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In accord with 


considered.”° 


ord, nor contained in the bill of ex- 
ceptions, nor attached thereto prop- 
erly identified as a part thereof by 
the judge’s signature, the supreme 
court cannot consider any question 
made by an assignment of error 
which is dependent for its decision 
upon the evidence. Hdmondson  v. 
Edmondson, 128 Ga. 53, 57 SE 308. 
(2) Where all of the evidence on 
which témporary alimony was grant- 
ed in the court below does not ap- 
pear, the appellate court cannot say 
that the allowance was excessive. 
Blair v. Blair, 74 Iowa 311, 37 NW 
3885. (3) Where the evidence in the 
record is not sufficient fully to in- 
form the appellate court of the value 
of the husband’s property, and the 
trial court in granting a divorce to 
the wife awarded alimony grossly in 
excess of, what should be allowed, 
considering the value placed upon the 
property of the husband by its spe- 
cial findings, the case will be re- 
manded for the purpose of taking 
further evidence, and for a further 
finding relating to the amount of 
property owned by the husband, and 
whether he has an equity in property 
alleged to have been conveyed by him 
to defraud the wife of her marital 
rights in such property. Yaryan v. 
Yaryan, 79 Nebr. 574, 113 NW 138. 
67. Rose v. Rose, 109 Cal. 544, 42 
P 452: Harteve Hart, 31° Colo. 333, 
Not Eaeoo. But see Daugherty v. 
Daugherty, 78 Ill. A. 187 (holding 
that a decree granting alimony will 
be réversed where no evidence to 
support it is preserved in the rec- 


ord 
68. Hall v. Hall, (Mo. A.) 179 
SW 738. 


{a] Reason for rule.—‘‘It is ar- 
gued by respondent that we cannot 
review the ruling of the trial court 
on the motion for suit money ‘in the 
absence of a hill of exceptions, or 
some record of the case proper dis- 
closing the facts as.they were before 
the trial court. If we should sanc- 
tion this view of the law, the prac- 
tical result would be to deny the 
right of appeal in nearly every in- 
stance where a destitute wife loses 
her divorce suit in the trial court, 
since the principal need for suit 
money for an appeal is to furnish the 
defeated and indigent wife with the 
means to defray the cost of the bill 
of exceptions and printed abstract of 
the record.” Hall v. Hall, (Mo. A.) 
179 SW 738, 739. 

69. See supra §§ 757-761. 

70. Beeler v. Beeler, 44 SW 136, 
19 KyL 1936. 

71. Cal.—Schammel v. Schammel, 
74 Cal> 36, 15 P 364; White v. White, 
T3uCals 105 te Pe. 893m) Matthews \v. 
Matthews, 173 P 1007. 

Fla.—Chaires v. Chaires, 10 Fla. 
308. 

Ga.—Hogan v. Hogan, 95 SE 972; 
Simpson vy. Simpson, 95 SE 961; Kelly 
v. Kelly, 146 Ga. 362, 91 SE 120; Gore 
vi. Gore, 138) Gala, 74 SH 1029); 
Fowler v. Fowler, 128 Ga. 397, 57 SE 
682. 

Ill.— Boyden v. Boyden, 162 Ill. A. 
TAs 
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been held that an appeal from an order denying suit 
money will be considered, although the bill of ‘ex- 
ceptions in the principal case is not in the record 
and the printed abstract has not been prepared.*® 

[§ 767] 6. Matters 
Where under the local practice an appeal may be 
and is taken,®® it is held that the whole record may 
be reviewed by the appellate court, and all the ‘evi- 
dence upon which the decree was founded may be 
Where the testimony upon which ali- 
mony is granted is conflicting, the determination of 
the trial court will not be reviewed.*4 Nor will'an 
appellate court interfere with the discretion of the 
lower court in its determination of matters relat- 
ing to alimony,” 


Considered on Appeal. 


or to counsel fees and ex- 

Kan.—Meyer v. Meyer, 60 Kan. 859, 
57 P 550. 

Ky.—Hester v. Hester, 166 Ky. 544, 
179 SW 451; Ahrns v. Ahrns, 160 Ky. 
342, 169 SW 720. 

La.—Persche v. Persche, 138 La. 
Lhd 70: S15 6s 

Mo.—Ryan v. Ryan, 156 Mo. A. 65, 
1387 SW 1014. 

Nebr.—King v. King, 79 Nebr. 852, 
113 NW 588. 

N. ¥.—Werner v. Werner, 155 App. 
Div. 928, 140 NYS 1105; Walsh v. 
Walsh, 4 Misc. 448, 24 NYS 335 [app 
dism 139 N. Y. 624, 35 NE 206]. 

Wash. — Griffith v. Griffith, 74 
Wash. 284, 133 P 443. 

Wis.—Coad v. Coad, 41 Wis. 23. 

72. Cal—Newland v. Los Angeles 
Super. Ct; 171. Call i741, 154) 98:29) 
ree v. Smith, 142 Cal. 636, 76 P 

Colo.—Van Gordor v. Van Gordor, 
54 Colo. 57, 129 P 226, 44 LRANS 
998; Vigil v. Vigil, 49 Colo. 156, 111 
P 833, 31 LRANS 579. 

Ga.—Gore v. Gore, 138 Ga. 171, 74 
SE 1029; Sylvester v. Tison, 133 Ga. 
518, 66 SH 246; Hatfield v. Hatfield, 
128 Ga. 429, 57 SE 682; Godby v. 
Godby, 118 Ga. 541, 45 SE 439. 

Ida.—Donaldson v. Donaldson, 31 
Ida. 180, 170 P 94. 

Ill—Carter_v. Carter, 283 Ill. 324, 
119 SE 265; Benham y. Benham, 208 
Ill. 98, 70 NE 30. 

Ind.—Snider v. Snider, 179 Ind. 583, 
102 NE 32; Ginter v. Ginter, 56 Ind. 
A. 98, 104 NE 989; Miller v. Miller, 
55 Ind. A. 644, 104 NE 588; Shafer v. 
Shafer, 53 Ind. A, 325, 101 NE 680; 
Huffman.v. Huffman, 53 Ind. A. 201, 
101 NE 400; Woodburn v. Woodburn, 
47 Ind. A. 696, 95 NE 268. 

Iowa.—Main v. Main, 168 Iowa 353, 
150 NW 590. 

Kan.—Miller v. Miller, 97 Kan. 704, 
156) P-695. 

Ky.—Harrison y. Harrison, 146 Ky. 
631, 143 SW 40. 

Md.—McCaddin v. .\McCaddin, 116 
Mad. 567, 82 A 554. 

Mass.—Brown’y. Brown, 222 Mass. 
415, 111 NE 42. 

Miss.—Humber v. Humber, 109 
Mass. 216, 68 S 161; Winkler v. Wink- 
ler, 104 Miss. 1, 61 S 1. 

Mo.—Wright v. Wright, 192 Mo. A. 
633, 179 SW 950; Dowling v. Dowling, 
181 Mo. A. 675, 164 SW 643; Collett v. 
Collett, 170 Mo. A. 590, 157 SW 90; 
Robertson vy. Robertson, 137 Mo. A. 
93, 119 SW 538; Fullhart v. Fullhart, 
109 Mo. A. 705, 83 SW 541. 

Nebr.—Wyrick v. Wyrick, 88 Nebr. 
9,128 NW 662. 

N. C.—Barker y. Barker, 136 N. C. 
316, 48 SE 733. 

Pe eae v. Jones, 37 Pa. Super. 

Utah.—Read v. Read, 28 Utah 297, 
78 P 675. 

Vt.—Miller v. Miller, 89 Vt. 547, 95 
A 928. 

Wash.—Cain vy. Cain, 90 Wash. 402, 
L56).P 40:35 

W. Va.—Reynolds v. Reynolds, 72 
W. Va. 349, 78 SE 3860; Henrie v. 
Henrie, 71 W. Va. 131, 76 SE 837; 
Goff v. Goff, 54 W. Va. 364, 46 SH 177. 
Wis.—Minahan vy. Minahan, 145 
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penses,’* unless there has been an 


tion.7* While the appellate court may ordinarily con- 
sider all questions which are properly presented for 
decision,” yet, since it must be assumed, on appeal 
from an award of alimony where no appeal is taken 


from the decree of divorce, that 


justified,7® the general rule is that no question in- 
volving the granting or refusing of the divorce will 
be considered on an appeal from a judgment for 
alimony,’ although the rule is not strictly applied 
On an appeal from a de- 


in some jurisdictions.7® 
cree modifying an allowance of 


in divorce proceedings, the appellate court is not 


concerned with the correctness 


decree or of the original order allowing the ali- 


Wis. 514, 130 NW 476. 

[a] An order modifying an ali- 
mony decree will not be disturbed on 
appeal, unless so manifestly unjust 
as to evince an abuse of discretion. 
Newton v. Newton, 145 Wis. 261, 130 
NW 105. 

[b] Amount.—In Utah the discre- 
tion of the trial court as to the 
amount of alimony is not reviewable. 
Blair v. Blair, 40 Utah 306, 121 P 19, 
38 LRANS 269, AnnCasi1914D 989. 

{c] . Division of  property.—(1) 
Discretion of the court as to division 
of property on divorce will not be 
disturbed, unless manifest error 
amounting to a clear want of judicial 
discretion is committed. Gauger v. 
Gauger, 157 Wis. 630, 147 NW 1075. 
(2) In Nebraska the supreme court 
will try the issue as to division of 
property de novo, where that is the 
only part of the decree appealed 
from. Miller v. Miller, 91 Nebr. 500, 
136 NW 729. 

{d] The supreme court cannot 
consider a husband’s changed finan- 
cial condition since the rendition of 
the divorce decree appealed from, in 
considering whether or not the award 
of alimony should be _ increased, 
though the wife may apply to the 
trial court for an increase on that 
ground. Hall v. Hall, 172 Mich. 210, 
se NW 536, 537. 

3. Mengel v. Mengel, 157 Iowa 
630, 188 NW 495; Blakely v. Blakely, 
(Nebr.) 166 NW 259; Jones v. Jones, 
173 N.C. 279, 91 SE 960; Naylor v. 
Naylor, 59 Pa. Super. 547. 

[a] An order allowing additional 
suit money will not be reversed un- 
less the court was without jurisdic- 
tion, or abused its discretion. Mengel 
v. Mengel, 157 lowa 630, 138 NW 495. 

74. See cases supra notes 72, 73. 

Discretion of lower court as to al- 
lowance of: 

Counsel fees and expenses See supra 

§ 545. 

Permanent alimony see supra § 577. 
Temporary alimony see supra’ § 499. 

75. See supra § 473, and Appeal 
and Error § 2536 et seq. 

76. Walston v. Walston, (Iowa) 
126 NW 145; Graves v. Graves, 138 
Iowa 17, 115 NW 488. 

77. Ga.—Hutchins v. Hutchins, 95 
SE 974. 

Ill— Burgess v. Burgess, 25 Ill. A. 
525; Waite v. Waite, 18 Ill. A. 334. 


Ind.—Harrell v. Harrell, 39 Ind. 
185. > 
Ky.—Shepherd vy. Shepherd, 174 Ky. 


615, 192 SW 658; Burns y. Burns, 173 
Ky. 105, 190 SW 683. 

Mich.—Smith v. Smith, 139 Mich. 
133, 102 NW 631. 

Oh’—Cos vy. Cox, 19° Oh. St. 502;,-2 
AmR 415. 

Wash.—Lewis v. Lewis, 83 Wash. 
671, 145 P 980. 

{a] The controlling considera- 
tions in determining whether tem- 
porary alimony shall be allowed are 
probable cause for the suit, the hus- 
band’s ability, and the wife’s neces- 
sity, and that the determination is 
not affected by the question whether 
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abuse of discre- | mony.7® 


the divoree was | eral rules.®1 


alimony granted 
of the divorce 


' there was such extreme cruelty as 
would justify a divorce. Burgess v. 
Burgess, 25 Ill. A. 525. 

[b] The propriety of an injunc- 
tion issued, prohibiting a spouse from 
disposing of his property pending 
further order of court, cannot be re- 
viewed on appeal from an order re- 
lating to the payment of temporary 
alimony and sSolicitor’s fees. 
rett v. Starrett, 132 Ill. A. 314. 

78. Underwood y. Underwood, 12 
Fla. 434; Rariden vy. Rariden, 33 Ind. 
A. 284, 70 NE 398, 104 AmSR 252. 

[a] In Kentucky the appellate 
court will look into the merits of the 
judgment for divorce for the purpose 
of ascertaining whether or not ali- 
mony was properly awarded, and, if 
the divorce is without legal basis, the 
award of alimony will be reversed. 
Donnelly v. Donnelly, 78 SW 182, 25 
KyL 1543. But see Patrick v. Pat- 
rick, 101 SW 328, 30 KyL 1364 (hold- 
ing that the appellate court will re- 
view the facts pertaining to the 
granting of the divorce only so far 
as they relate to the question of ali- 
mony). : 

{b] In North Dakota under Comp. 
L. (1913) §§ 4405, 7846, where a judg- 
ment decrees both a divorce and a 
property distribution, the different 
portions of the judgment are so far 
interdependent that any examination 
into the latter portion necessitates a 
review of the whole judgment for the 
purpose of determining the propriety 
of the judgment of divorce itself. It 
is the manifest duty of this court 
upon an appeal of this character to 
review the entire record for the pur- 
pose of disposing of the case accord- 
ing to the provisions of the statute 
under which the appeal is taken, and 
in divorce cases this duty rests upon 
the court, regardless of the desires of 
counsel or parties, that, if possible, 
the case be disposed of without af- 
fecting the judgment of divorce. 
Hoellinger vy. Hoellinger, 38 N. D. 636, 
166 NW 519. 

{e] In Ohio (1) it was held an 
appeal from a decree for alimony re- 
opens for trial all material issues of 
fact, even though a divorce was 
granted in the trial court, which was 
not affected by the appeal. Cox v. 
Cox, 19 Oh. St. 502, 2 AmR 415; Baker 
Ven Baker,434) Oh i@ir® Ct 3i62e) 
The effect of an appeal from a de- 
cree for alimony is to reopen the 
issués of fact upon which the rights 
of the parties in respect to alimony 
depend, but the judgment for divorce 
remains unaffected. Coxievenweox, 


ape (3) But see supra § 756 note 
Gil 
79. Craig v. Craig, 163 Ill. 176, 45 


NE 153; Smith v. Smith, 139 Mich. 
133, 102 NW 681. 
80. Ark.—McConnell v. McConnell, 
Bhat 193, 136 SW 931, 33 LRANS 
Cal.— Thomsen vy. Thomsen, 31 Cal. 
A. 185, 159 P 1054; Knapp v. Knapp, 
D3Cal AS10136 L9: 
Ill.— Peo. v. Mehan, 198 Ill. A. 300. 
Ind.—Wise v. Wise, (A.) 119 NE 


[§ 768] 7. Disposition of Cause. 
may affirm, reverse, or modify the decree appealed 
from,’? or it may remand for a new tria! or hearing 
in the court below.®? In most jurisdictions a modifi- 
cation of an allowance of alimony in a decree may 
be made by the appellate court without a reversal, 
where all the facts necessary to enable it to do se 
are contained in the record.on appeal;** and it has 
been held that where all the evidence on an applica- 
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Tne usual presumptions as to the regularity of 
the proceedings and the correctness of the decision 
below, in the absence of some showing to the con- 
trary, will be indulged *° in accordance with the gen- 


The court 


501. 
Utah.—Willis v. Willis, 172 P 685. 
Wash.—Miller y. Miller, 103 Wash. 
569) 75 ePa29o be 
81. See Appeal and Error § 2662 


et seq. 
Derritt v. Derritt, (Okl.) 168 


82. 
Ps455. 

[a] For technical error in order- 
ing, by way of increase of temporary 
alimony, the husband to pay others 
their claims against the wife for a 
surgical operation, instead of into 
court to be applied by her, the appel- 
late court will not reverse, but modi- 
ne Rotge v. Rotge, (Colo.) 171 P 

{b] Revocation of an order for 
temporary alimony by the lower 
court after granting a mandate for 
but before issuing an execution to 
enforce the order will justify a re- 
versal of an appeal from the order 
for the writ of execution. Machado 
v. Machado, 31 Cal. A. 378, 160 P 684. 

83. Carlson -v. Carlson, 10 Cal. A. 
300, 101 P 923; Walker v. Walker, 
(R. I.) 97 A 598 [rearg den 98 A 57]. 

[a] The cause will be remanded 
for a new trial: (1) Where the judg- 
ment awarding the community prop- 


‘erty between the spouses cannot be 


reconciled with the findings. Macha- 
do v. Machado, 26 Cal. A. 16, 145 P 
38. (2) Where the evidence is in- 
sufficient to inform the appellate 
court of the value of’ the husband’s 
property, and the alimony awarded is 
grossly excessive considering the 
valuation placed thereon by the find- 
ings of the lower court. Yaryan v. 
Yaryan, 79 Nebr. 574, 113 NW 138. 

84. Ala.—Edwards v. Edwards, 84 
Ala. 361, 3 S 896. 

Cal.—Cargnani v. Cargnani, 16 Cal. 
Doe 6a ERG EO be 

Ga.—Killingsworth 
worth, 97 SE 539. 

Ky.—Kelly v. Kelly, 179 Ky. 586, 
200 SW 925. 

N. Y.—Forrest v. Forrest, 25 N. Y. 
501; Haddock v. Haddock, 75 App. 
Div. 565, 78 NYS 304, 12 NYAnnCas 
14; Gilbert v. Gilbert, 1 NYS 534. 

Oxl.—Derritt v. Derritt, 168 P 455 
[quot Cyc]. 

Or.—Pope v. Pope, 47 Or. 298, 83 
Pause: 

S. D.—Pollock v. Pollock, 9 S. D. 
48, 68 NW 176. 

W. Va.—Henrie v. Henrie, 71 W. 
Va. 131, 76 SE 837. 

See also supra § 615, 

[a] An allowance may be in- 
creased (1) in a proper case on af- 
firmance of the decree. Kelly v. 
Kelly, 179 Ky. F86, 200 SW 925; Pope 
Vv. Pope, 47 (Or. 298, «838 PB 786 32) 
Where plaintiff in a divorce suit does 
not appeal, the appellate court can- 
not grant her additional alimony; she 
is not entitled to a more favorable 
decree than given her by the district 
court. Weirsmith vy. Weirsmith, 
(Iowa) 161 NW 439. (8) In Cali- 
fornia where the wife has not ap- 
pealed from the judgment, the appel- 
late court cannot, on the husband's 


v. Killings- 


| appeal, change the judgment by in+ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion for modification of a decree as to alimony was 
in the form of affidavits, the application on appeal 
will be treated as if originally made in the appellate 
Where a divorce was improperly granted 
to the husband, and the wife has no sufficient estate 
of her own, an appellate court has awarded her 
Where on appeal that part 
of a decree granting a husband a divorce was re- 
versed and provisions for alimony were reversed and 
remanded, the decree on appeal may be modified so 


XXI. DISPOSITION 


[§ 770] A. In General. In the absence of stat- 
utory authority as a general rule a court has no 
power in divorce proceedings to deal with the sep- 
In many jurisdic- 
tions, however, statutes exist providing for a dis- 
The statutes vary in 
their terms, some providing for a division of prop- 
erty,°> and some for a restoration of property.°® 


eourt.®® 


reasonable alimony.®® 


arate property of the spouses.°% 


position of such property.°* 


creasing the share of community 
property given to the wife. Pereira 
v. Pereira, 156 Cal. 1, 103 P 488, 134 
AmSR 107, 23 LRANS 880. 

[b] Reference may be ordered by 

e appellate court on appeal from 
the part of a judgment fixing ali- 
mony to ascertain the proper sum 
to be allowed. Forrest v. Forrest; 25 
EN bee View Ole 1 

[ec] Counsel fees.—Whiere the al- 
lowance of counsel fees was errone- 
ously refused the appellate court 
may direct the modification of the 
judgment so as to allow the fees and 
affirm the judgment as so modified. 
Ginter vy. Ginter, 56 Ind. A. 98, 104 
NE 989. 

85. Brice v. Brice, 50 Mont. 388, 
147 P 164. 
86. Caudill v. Caudill, 172 Ky. 460, 

ol. 


189 SW 4381 

87. Smithson v. Smithson, 113 
Miss. 644, 74 S 609. 

88. Smithson v. Smithson, 113 


Miss. 644, 74 S 609. ; 

89. Smithson v. Smithson, 113 
Miss. 644, 74 S 609, 113 Miss. 146, 74 
S 149, LRA1917D 361. 

[a] Costs of appeal.—Where in a 
divorce suit all of the personal prop- 
erty was awarded to the husband, 
while the wife was given real estate 
for which there was no ready sale, 
and apparently had no ready mon- 
ey, on affirmance on the wife’s 
appeal the husband may be required 
to pay the costs. Schirmer vy. Schir- 
mer, 84 Wash. 1, 145 P 981. 

90. See generally Appeal and Er- 
ror § 3214 et seq. 

91. Machado vy. Machado, (Cal. A.) 
172 P 1124. 

92. As alimony see supra § 610. 

93. Cal.—-Allen vy. Allen, 159° Cal. 
UNE ANC Y tet Saey tr 

Ind.—Alexander vy. Alexander, 140 
Ind. 560, 40 NE 55; Townsend v. 
Huntzinger, 41 Ind. A, 223, 83 NE 
619. 

Mass.—Garnett v. Garnett, 114 
Mass. 347; Page v. Estes, 19 Pick. 
269; Dean v. Richmond, 5 Pick. 461. 

Mo.—Aylor y. Aylor, 186 SW 1068. 

Nebr.—Bodie v. Bates, 99 Nebr. 
253, 156 NW 8. 

S. D—Warne vy. Warne, 36 S. D. 
573, 156 NW 60. 

Wis.—Martin v. Martin, 167 Wis. 
255, 167 NW 304; Pfingsten v. Pfings- 
ten, 164 Wis. 308, 159 NW 921; Lally 
v. Lally, 152 Wis. 56, 138 NW 651; 
Brenger v. Brenger, 142 Wis. 26, 125 
NW 109, 185 AmSR 1050, 26 LRANS 
387, 19 AnnCas 1136. 

[a] Ecclesiastical courts, on 
granting a decree of separation from 
bed and board, did not restore to the 
wife her separate property or award 
a portion ot the husband's real es- 
tate, but merely secured to her a 
portion of the husband’s income as 
permanent alimony. Cooke v. Cooke, 
2 Phillim. 40, 161 Reprint 1072. 
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rights.®° 


of alimony.** 


eral. In many 


[ob] Jurisdiction conferred by con- 
sent.—Although the court has no 
jurisdiction to dispose of the sep- 
arate property of either party, yet 
where plaintiff sought, not only di- 
vorce, but an adjudication as to the 
separate character of the land and a 
decree quieting title thereto, and both 
parties submitted the question to 
the court, neither making objection 
to the joinder or to the evidence of- 
fered under their respective claims, 
the court acquired jurisdiction to 
determine the question and to quiet 
title to the rightful owner. Glass 
v. Glass, 4 Cal. A. 604, 88 P 734. 

Restoration of property see infra 
SOME TS o 

94. See statutory provisions. 

95. See infra § 771. 

96. See infra § 778. 

97. D. C.—Jackson v. Jackson, 8 
DCs: 

Ill—Heyman vy. Heyman, 210 Ill. 
Dae we Nie > Ole Lath tO Dll Ares 71/5 
Andrews v. Scott, 113 Ill. A. 581 [aff 
. 612, 71 NE 1112, 103 AmSR 


Mich.—Judson vy. Judson, 171 Mich, 
185, 137 NW 103; Jeske v. Jeske, 147 
Mich. 367, 110 NW 1060; Carnahan v. 
Carnahan, 143 Mich. 390, 107 NW 73, 
14 AmSR 660, 8 AnnCas 53. See also 
Bloss v. Bloss, 187 Mich. 425, 153 
NW 666 (upon a wife’s obtaining a 
divorce from her husband, the hus- 
band is entitled to articles of furni- 
ture of no great value which he re- 
ceived as presents from his own peo- 
ple). : 

Minn.—Longbotham _ v. Longbo- 
tham, 119 Minn. 139, 137 NW 387. 

Nebr.—Bodie v. Bates, 99 Nebr. 
253, 156 NW 8. 

Nev.—Walker vy. Walker, 41 Nev. 4, 
164 P 6538, 169 P 459; Lake v. Bender, 
18: Nev. 361, 4°P°711,°7 P 74; Wuest 
v. Wuest, 17 Nev. 217, 30 P 886. 

Oh.—Fenn v. Fenn, 23 Oh. Cir. Ct. 
N.S, 295. 

S. D—Warne vy. Warne, 36 S. D. 
573, 156 NW 60. 

Wash.—Brogna vy.  Brogna, 67 
Wash. 687, 122 P 1; Powell v. Powell, 
66 Wash. 561, 119 P 1119; Leaser v. 
Leaser, 53 Wash. 135, 101 P 705; 
Kolbe v. Kolbe, 50 Wash, 298, 97 P 
236; Richardson vy. Richardson, 44 
Wash. 431, 87 P 511; Webster v. 
Webster, 2 Wash, 417, 26 P 864. 

{a] Property standing in third 
person’s nhame.—Where a wife claims 
that her husband is the owner of 
real estate standing in the name of 
a third person, the court in a divorce 
proceeding brought by her against 
her husband and the ostensible own- 
er of the land has jurisdiction to de- 
termine the husband’s interest there- 
in and award it to the wife as ali- 
mony. Van Vleet y. De Witt, 200 Ill. 
153, 65 NE 677. 

{b] Property in another county.— 
In Washington the court in granting 


faoeade() eset 


as to continue in force the provision for payment of 
alimony until action by the trial court.§” 

Costs. The court has jurisdiction to order the 
prompt payment of the appeal costs,®* as a part of 
the order safeguarding appellant in her alimony 


[§ 769] 8. Effect of Reversal.°° After reversal 
and remand for new trial, the lower court may mod- 
ify an allowance or set aside and make a new award 


OF PROPERTY °? 


Under some statutes the court has authority to 
make such disposition of the property of the parties 
as shall appear equitable, just, and reasonable,°* 
although most of the property is the separate prop- 
erty of the husband acquired before marriage.®* 

[§ 771] B. Division of Property—l. 


In Gen- 
states the statutes provide for a 


division of the property upon a dissolution of the 


a divorce has jurisdiction to make 
an equitable disposition of the prop- 


erty located in another county of 
the state. Catton’ v.. Catton, 769 
Wash. 130, 124 P 287. 

{e] In Virginia ‘‘the code pro- 


vides that, whether the divorce be 
from the bond of matrimony or from 
bed and board, the court may make 
such further decree as it shall deem 
expedient concerning the estate and 
maintenance of the parties, so that, 
while the decree for a divorce a 
mensa et thoro does not affect the 
property rights of the parties, if it 
is silent on that subject, yet the 
court may make such order with ref- 
erence thereto as to it shall seem 
expedient.” Gum v. Gum, 122 Va. 32, 
94 Sey 107; 279s 

{d] In England (1) the court has 
discretionary power to make such or- 
ders with reference to application of 
settled property, after dissolution of 
marraige, for the benefit of the chil- 
dren and their parents, as it may 
think fit, and exclude the _ guilty 
party wholly or partially from ben- 
efit of any provision. Pratt v. Jen- 
ner, L. R. 1 Ch. 493; Wigney v. Wig- 
ney, 7 P. D. 177; Gladstone v. Glad- 
stone, 1 P. D. 442; Milne v. Milne, L. 
R. 2°Pi.& D> 295; March vo Mareh; 
L:yRial. BP. &.D. 4402) Thompson ty 
Thompson, 9 Jur, N. S. 26; Jessop vw 
Blake, 8 Jur. N. S. 537; Johnson v. 
Johnson, 31 L. J. P. & M. 29; Seat- 
tle v. Seattle, 30 L. J. P. & M. 216; 
Bent y. ‘Bent, 30.0. J..Pii& Me. i715: 
Baco1 v. Bacon, 29 L. J. P. & M. 125; 
Pocock v. Pocock, 18 L. T. Rep. N. S. 
3838. (2) A covenant to pay annuity 
is “property settled,’ within mean- 
ing of such statute. Jump v. Jump, 
8 P. D. 159. (3) The object of the 
court in varying the provisions of a 
settlement should be to prevent, as 
far as may be just and practicable, 
the innocent party being damaged, in 
a pecuniary sense, by a decree of dis- 
solution, but it will not deprive the 
guilty father of the power of exer- 
cising parental judgment and_ dis- 
crimination with regard to his chil- 
dren, except as far as is inevitable 
from their remaining in custody of 
their mother. Maudsay v. Maudsay, 
2P. D. 256. (4) The judge ordinarily 
has no power to vary provisions for 
appointing new trustees, contained 
in a deed of settlement executed in 
anticipation of marriage, the dissolu- 
tion of which it has decreed for the 
wife’s adultery. Hope v. Hope, L. R. 
3 P. & D. 226; Seattle v. Seattle, 30 
L. J. P. & M. 216. (5) On a decree of 
divorce by reason of the wife’s adul- 
tery two thirds of the wife’s sep- 
arate property may be settled on the 
children immediately and the balance 
after her death. Bacon vy. Bacon, 
supra. 

98. Hale v. Hale, 76 Wash. 34, 
135 P 481. See infra § 773. 
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marriage.°® Some statutes in terms authorize the 


court to divide the real and personal property be- 
tween the parties.1. The court, in making a dispo- 
sition of the property of the spouses, is necessarily 
limited by the amount of property in its hands for 
division.2 Real estate, title to which had been 
placed. in the wife by the husband when in poor 
health, has been divided. Where a divorce decree 
makes. no disposition of the parties’ property 
rights, the separate property of the parties be- 
comes their individual property,* and their com- 
munity property becomes their common property.® 

[§ 772] 2. Persons Entitled. The statutes 
usually authorize a division of the property, wheth- 
er the divorce is obtained at the instance of the 
wife or the husband.® Under some statutes, a 
court, although granting a divorce for fault of the 
wife, may divide the property equitably between 
the parties,’ especially where the property: was ac- 
quired by the joint earnings of herself. and husband 
during coverture;® and where the custody of the 
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children is awarded to the wife, although a divorce 
is granted :to the husband, she may be entitled to a 
share of the property.® 

Where a divorce is refused, the court is not au- 
thorized to decree a distribution of the property of 
the parties,’° unless such a course is expressly au- 
thorized by statute, which is the case in some 


states.24 
- [§ 773] 3. Estates Subject to Division—a. In 
General. In some jurisdictions the court has been 


siven no jurisdiction over the separate property of 
the wife,!? nor over that of the husband, until after 
the disposition of the community property.1? Ordi- 
narily, however, the statutes are construed to au- 
thorize a division or disposal of the separate, as 
well the common property of the spouses,'* having 
due regard to the circumstances under which the 
estate was acquired; 1° and the theory of such legis- 
lation is to provide for the distribution of the whole 
property held by the parties irrespective of the 
character of the tenancy,?® including estates by en- 


lias << a 


99. See statutory provisions. 

1. Ala.—Quarles v. Quarles, 19 
Pe 363; Lovett v. Lovett, 11 Ala. 
763. 

Byer’ C.—Jackson v. Jackson, 8 D. C. 


Kan.—Corbett v. Corbett, 101 Kan. 
1, 165 P 815; Bowers v. Bowers, 70 
Kan. 164, 78 P 430; Johnston v. John- 
ston, 54 Kan. 7265) 39° -Pv253) "Van 
Brunt v. Van Brunt, 52 Kan. 380, 34 
P 1117; Busenback v. Busenback, 33 
Kan. 572, 7 P 245; Blankenship v. 
Blankenship, 19 Kan. 159. 
Ky.—Williams vy. Gooch, 3 Metce. 


486. 

N. H.—Swett v. Swett, 49 N. H. 
264; Barker v. Cobb, 36 N. H. 344. 

Tex.—Craig v. Craig, 31 Tex. 203; 
Simons v. Simons, 23 Tex. 344; Rice 
v. Rice, 21 Tex. 58; Trimble v. Trim- 
ble, 15 “Tex. 18; Fitts v. Fitts, 14 
Tex. 443; Wade v. Wade, (Civ. A.) 
180 SW 643; Young v. Young, (Civ. 
A.) 23 SW 83. 

Wis.—Blake v. Blake, 75 Wis. 339, 
43 NW 144. 

{a] In Nebraska the court has 
jurisdiction to award to the wife 
specific articles of personal property 
from the estate of her husband in 
addition to alimony. Washington v. 
Washington, 78 Nebr. 741, 111 NW 
787. 

2. Van Horst v. Van Horst, 96 
Wash. 658, 165 P 886. 

3. Shequin v. Shequin, 161 Wis. 
183, 152 NW 823. 

4. Cole v. Cole, 139 Iowa 609, 117 
NW 988; James v. James, 51 Wash. 
60,97 P:1113, 98 P 1115; Ambrose v. 
Moore, °46 Wash. 463, 90 P 588, 11 
LRANS 103. See also supra § 450 et 


5. Johnson y. Garner, 233 Fed. 
256; Kirkwood v. Domnau, 80 Tex. 
645, 16 SW 428, 26 AmSR 770; James 
v. James, 51 Wash. 60, 97 P 1113, 98 
P 1115; Ambrose vy. Moore, 46 Wash. 
463, :90'P 588, 11 LRANS 103. See 
also supra § 453. ' 

fa] Rule applied.—Where, in a 
suit by a divorced wife to set aside 
a decree of divorce in so far as it af- 
fected her property rights, the jury 
found that certain of the property 
awarded to the husband by the di- 
vorce decree was community prop- 
erty, and fixed its value, the hus- 
band has no right to take such com- 
munity property upon payment of 
one half of the value fixed by the 
jury, since, if the property is such 
that it cannot be partitioned, the wife 
has the right to have one half of its 
value as fixed by a judicial sale, at 
which she and all other persons may 
have an equal opportunity with the 
husband to bid. Bracht vy. Bracht, 
(Tex. Civ. A.) 107 SW 895. 


6 Jackson v. Jackson, 8 D. C. 34; 
Laird v. Laird, 87 Kan. 111, 123 P 
869; Richardson y. Wilson, 8 Yerg. 
(Tenn.) 67. 

{a] In Oklahoma a divorce grant- 
ed at the instance of one party is a 
bar to any. claim of the party for 
whose fault it was granted in or to 
the property of the other, except in 
cases where actual fraud shall have 
been committed by, or on behalf of, 
the successful party. Holt v. Holt, 
23 OKl. 639, 102 P 187. 

7. Pfingsten v. Pfingsten, 164 Wis. 
308, 159 NW 921. See also supra § 
770 text and note 97. 

[a] Divorce for adultery. — (1) 
“Tt was erroneous and illogical to 
hold that there could be no division 
of property in case of a divorce from 
the wife on account of her adultery 
and yet her separate property could 
be taken from her and given to the 
husband because she acquired it from 
hitma;”? Pfingsten v. Pfingsten, 164 
Wis. 308, 312, 159 NW 921. (2) But 
the rule may be otherwise under the 
particular statute. Zimmerman v. 
Zimmerman, 242 Tll. 552, 90 NE 192. 

8 Dailey v. Dailey, Wright (Oh.) 
514. See Goings vy. Goings, 90 Nebr. 
148, 133 NW 199 (holding that, where 
a wife sued for an absolute divorce 
and the husband sought a similar de- 
cree by cross petition, and ‘the court 
refused a decree to either party but 
granted the wife a separation, the 
evidence showing her to be the less 
guilty of the two, it was proper to 
make a provision for the mainte- 
nance of the wife out of property 
which had been accumulated by the 
joint labors and frugality of both but 
which was all held by the husband). 

Allowance of alimony out of prop- 
erty to the purchase of which the 
wife has contributed see supra § 610. 

9. MecDonall Vie McDonall, 95 
Wash. 553, 164 P 204. 

10. Smith y. Smith, 179 Iowa 723, 
161 NW 698; Polley v. Polley, 128 
Md. 60, 97 A 526; Hoellinger v. Hoel- 
linger, 38 N. D. 636, 166 NW 519; 
Burns v. Burns, (Tex. Civ. A.) 126 
SW 3338. 

_ [a] Beason for rule.—‘“There be- 
ing no ground for divorce, the law 
assumes that when the bonds of mat- 
rimony are severed by death, the sur- 
vivor’s rights in the estate of the 
other will be protected by the statu- 
tory safeguards which have been 
placed around them. Until then, it 
is not within the province of the 
courts to enforce a division of prop- 
erty between the parties’’ Smith v. 
Smith,-179 Iowa 723, 725, 161 NW 
698. 

11. Putnam vy. Putnam, (Kan.) 177 

P 838; McCormick y. McCormick, 100 


Kan. 585, 165 P 285; Jones v. Jones, 
(Okl.) 164 P 463; Davis v. Davis, 
(OKI). 161 PB 190, 

{a] Constitutionality of statute 
has been upheld. Putnam vy. Put- 
nam, (IKan.) 177 P 838. 


a 12%) Reid y. Reid, 112 Cal. 274, 44 
13. Towne v. Towne, 6 Cal. A. 697, 


92 P 1050; Williams v. Williams, 60 
Tex. Civ.cAe) a9, 125 (SWii93t; 1199" 
{a] “Separate property” referred 
to in the statute does not embrace 
the earnings of the husband after 


the divorce. In re Spencer, 82 Cal. 
110, 23 eR Sie 
14. Conn.—Scott v. Scott, 83 Conn. 


634, 78 A 314, 21 AnnCas 965. 
Ill.—Zimmerman y. Zimmerman, 

149 Ill. A. 231 [mod on other grounds 

242 Til. 552, 90 NE 192]. 
Kan.—Corbett v. Corbett, 101 Kan. 
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Allen, 196 Mich. 


Mich.—Allen v. 
292, 162 NW 987. 

Nev.—Walker vy. Walker, 41 Nev. 4, 
164 P 6538, 169 P 459. 

Oki.—Thompson vy. Thompson, 173 
POST. 

‘Dex.—Rice v. Rice, 21 Tex. 58. 

Wash.—Fitzpatrick v. Fitzpatrick, 
177 P 790; Quient v. Quient, 177 P 
779; Leaser vy. Leaser, 53 Wash. 135, 
101 P 705; Budlong vy. Budlong, 43 
Wash. 423, 86 P 648; Webster v. 
Webster, 2 Wash. 417, 26 P 864. 

Wis.—Gauger v. Gauger, 157 Wis. 
630, 147 NW 1075. 

“The statute regards the property 
of married persons as falling into 
two classes—the separate property 
of the spouses and the property 
which has accumulated by the busi- 
ness side of the marriage. This lat- 
ter. character of property, very sim- 
ilar in conception to the community 
property of the community property 
states, is regarded as being held by 
a species of common ownership.”’ 
Thompson v. Thompson, (Okl.) 173 P 
1037, 1038. 

15. Zimmerman y. Zimmerman, 
149 Ill. A, 231 [mod on other grounds 
242 Ill. 552, 90 NE 192]; Shequin v. 
Shequin, 161 Wis. 183, 152 NW 823; 
Edelman y. Edelman, 125 Wis. 270, 
104 NW 56. See also Gallagher v. 
Gallagher, 89 Wis. 461, 61 NW 1104 . 
(construing a statute authorizing the 
court to divide the estate of the hus- 
band, and so much of that ‘of the 
wife as shall have been derived from 
the husband,” so* that lands pur- 
chased from the joint earnings’ of 
both husband and wife, the title to 
which was in the wife’s name, are 
subject to equitable division). 

16. Corbett v. Corbett, 101 Kan. 1, 
165 P 815; Allen y. Allen, 196 Mich. 
292, 162 NW 987, 988. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tirety,’” property acquired jointly during the mar- 
riage,'® whether the title thereto is in either or both 
of the parties,!® and property of the wife derived 
from the husband.?? Where a wife holds a life es- 
tate in lands with remainder to her children, her 
estate may be disposed of,?4 but the remainder is 
not affected.*2 A statute giving to the wife upon 
obtaining a divorce a one-third interest in the real 
estate owned by the husband at the time of the 
decree ** is construed to confer upon the wife 
lands the equitable title of which is in the hus- 
band,?* or of lands entered under the homestead 
dJaws of the United States, upon which full payment 
has been made, although no patent has been is- 
sued ;*° but it confers no authority to award to her 
possession of land occupied by the husband with 
the intention of entering it under the homestead 
laws of the United States,?® or to partition the 
premises owned by the husband,?* but only entitles 
the wife to hold one third thereof as a tenant in 
common.?8 


' Property not owned by the husband is not with-- 


in the purview of the statutes.?9 

| Patent for invention. A contract between a hus- 
band and wife for a division of their property pro- 
viding that the decree should award all the prop- 
erty, real and personal, owned by the parties joint- 
ly or separately to the wife and their children 
jointly, does not include a patent for an inven- 
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tion.®° 

[§ 774] b. In Community Property. Upon di- 
vorece of the parties, their community property is 
under some statutes subject to division,** irrespec- 
tive of the debts owed by the community,®? and 
including the homestead if selected from the com- 
munity property.** While the court has power to 
enter such a decree as will properly protect the 
wife and minor children in the use of the commun- 
ity property which constitutes a homestead,** it has 
no authority to divest title thereto out of one of the 
parties.25 Community property may be sold if it 
is not susceptible of partition; °° but the court can- 
not subject the husband’s interest in the homestead 
to debts due tlie wife.*” 

Mortgaged community property. Partition of 
the community property will not be ordered where 
a mortgagee is in possession under a mortgage cov- 
ering the whole land.*® 

A right of action for personal injuries sustained 
by a husband after he and his wife have separated 
is community property to which the wife is entitled 
to half on her obtaining a divorce.®? 

§ 775] c. Homestead. In some jurisdictions 
the statute authorizes an award of the homestead 
to either of the parties according to the equities 
of the case,#° even in addition to an allowance of 
alimony; ‘4+ but in others where the statute makes 
no disposition of the homestead, it remains to the 


17. Allen y. Allen, 196 Mich, 292, 
162 NW_ 987. 

[a] Cannot diminish wife’s estate 
in realty owned by the entirety see 
supra §§ 453, 610. J 
| 18. See infra § 774. 

19. Putnam y. Putnam, (Kan.) 

177 P 838; Thompson v. Thompson, 
(Okl.) 173 P 1037; Jones v. Jones, 
(Okl.) 164 P 463. 
-f{a] Where a husband and wife 
acquire a tract of land out of the 
public domain by their compliance 
with the provisions of the Federal 
Homestead Act, by their settlement, 
improvement, continued residence 
upon, and cultivation of the land 
for a. period of years, such land is 
acquired by the joint efforts of both 
husband and wife within the mean- 
ing of the code of civil procedure 
and the court has authority to make 
an equitable division of such land 
between the parties; and it is imma- 
terial that the original homestead fil- 
jing and the government patent were 
in the name of the wife. Foote v. 
Foote, 103 Kan. 279, 173 P 290. 

20. Martin v. Martin, 167 Wis. 
255, 167 NW 304. And see infra §§ 
TUS MULE 

[a] Derived either mediately or 
immediately.—Martin v. Martin, 167 
Wis. 255, 167 NW. 304. 

{[b] “Money and labor put into the 
wife’s property which greatly en- 
hanced the value of her estate man- 
ifestly constitutes, within the des- 
ignation of the statutes, ‘estate de- 
rived from the husband.’” Martin 
v. Martin, 167 Wis. 255, 263, 167 NW 
304. : 

21. Cason v. Walton, 62 Ga. 427. 

22. Cason v, Walton, 62 Ga. 427. 


5 Or: 


4 283. See infra §§ 776, 777. 


24. Wetmore v. Wetmore, 


25. Thompson v. Thompson, 79 Or. 
bABe IS bi 19.0; 

26. Huffman v. Huffman, 47 Or. 
610, 86 P 593, 114 AmSR 943. 

27. Benfield v. Benfield, 44 Or. 94, 
74 P 495. See also infra § 774 text 
and note 38. 

28. Benfield v. Benfield, 44 Or. 94, 
(4° P 495. 

29. Senkler v. Berry, 52 Or: 212, 
96 P 1070. 

[a] Rule applied.—Property con- 
veyed by a husband to a stranger to 
a divorce proceeding is not affected 


by a decree therein purporting to 
convey an undivided part of the 
property to the wife by an erroneous 
deseription, the error not being cor- 
rected until after the deed from the 
husband is recorded. Senkler v. 
Berry, 52 Or: 212, 96 P1070. 

30. Gould v. Gunn, 161 Iowa 155, 
140 NW 380. 

81. Cal—Cummings y.. Cummings, 
Tom Cals 434, tT Pees 4 ot Knap polive 
Knapp, 23 Cal. A, 10,:136 P 719; Nel- 
son v. Nelson, 7 Cal. A. 76, 93 P 399. 

Nev.—Walker v. Walker, 41 Nev. 4, 
164 P 653, 169 PB 459. 

. Okl.—Thompson v. Thompson, 173 
P 10387. 

Tex.—Huntsman Vv. Huntsman, 
(Civ. A.) 147 SW 251; Allen vy. Allen, 
(Civ. A.) 128 SW 697; Smith v. 
Smith, (Civ. A.) 91 SW 815; Owens 
v. Owens, 40 Tex. Civ. A. 641, 90 SW 
664; Ex p. Latham, 47 Tex. Cr. 208, 
82 Sw 1046. 

Wash.—Cozard: v. Cozard, 48 Wash. 
124, 92..P° 935. 

{a] The wife has a vested inter- 
est in such property which she does 
not forfeit, even though her course 
cannot be justified, and she is enti- 
tled to her proper share thereof.> Da- 
vis v. Davis, (Okl.) 161 P 190. 

[b] A house built by a husband 
with community funds on lands pur- 
chased by him in the name of his 
children is community property and 
the wife on divorce is entitled to her 
share therein. Smith v. Smith, 12 
Cal, 216, 73 AmD 533. 

32. Smith vy. Smith, (Tex. Civ. A.) 
91 SW 815. : 

83. Smith v. Smith, 124 Cal. 651, 
57 P 573; Huneke v. Huneke, 12 Cal. 
ati 107 P 131. See also infra § 

75. 

84. Phillips v. Phillips, (Tex. Civ. 
A.) 203 SW 77; Smith v. Smith, (Tex. 
Civ. A.) 200 SW 1129; Wade v. Wade, 
(Tex. Civ. A.) 180 SW 643. 

35. Phillips v. Phillips, (Tex. Civ. 
A.) 203 SW 77; Smith v. Smith, (Tex. 
Civ. A.) 200 SW 1129. 

[a] Whe granting to the wife of 
the use of the homestead during her 
natural life is not equivalent to di- 
vesting the husband of his title 
thereto. Wade v. Wade, (Tex. Civ. A.) 
180 SW 643. 

36. Shook y. Shook, (Tex. Civ. A.) 
145 SW 682. 

37. Shook v. Shook, (Tex. Civ. A.) 


145 SW 682. 3 

38. Cummings v. Cummings, 75 
Cal. 434, 17 P 442. See also supra § 
773 text and note 27; infra § 776 text 
and note 55. 

39. Ligon v. Ligon, 39 Tex. Civ. 
A. 392, 87 SW 838. 

40. Cal.—Smith v. Smith, 124 Cal. 
651, 57 P 573; Huellmantel v. Huell- 
mantel, 117 Cal. 407, 49 P 574; John 
v. Los Angeles County Super. Ct., 5 
CalcAs 2629022538: : 

Tll.—Doyle v. Doyle, 268 Ill. 96; 108 
NE 796; Bobowski v. Bobowski, 242° 
Ill. 524, 90 NE 361. 

Iowa.—Roberts v. Playle, 150 Iowa 
279, 129 NW 945. i 
et a ee v. Brandon, 14 Kan. 

Mich.—Reeves v. Reeves, 117 Mich: 
526, 76 NW 4. ; 

Okl.—-Goldsborough v. Hewitt, 23 
Okl. 66, 99 P 907, 138: AmSR 795, 

‘Tex:—Trigg v. Trigg;18 SW 313; 
Tiemann v. Tiemann, 34 Tex. 522; 
Sykes v. Sykes, (Civ. A.) .112 SW 
422; Holland v. Zilliox, 38 Tex. Civ. 
A. 416, 86 SW 36; Stone v. Stone, 
(Civ. A.) 40 SW 1022. 

Wis.—Webster v. Webster, 64 Wis. 
438, 25 NW 434. 

{a] In California (1) if the home- 
stead has been selected from the sep- 


arate property of either spouse, it 


must be assigned to the former own- 
er of such property subject to the 
power of the court to assign it for 
a limited period to the innocent 
party. Johnston vy. Johnston, 17 Cal. 
A. 241, 119 P 403. (2) But such lim- 
ited period cannot exceed the life of 
the innocent party. Huellmantel v. 
Huellmantel, 117 Cal. 407, 49 P 574. 
(3) If it has been selected from the 
community property, it may, in the 
discretion of. the court, be divided, or 
be sold and the proceeds divided, and 
the trial court may award an undi- 
vided two thirds to the wife. Smith 
v. Smith, 124 Cal. 651, 57 P 573. 

[b] In Tennessee when the divorce 
is for the fault of the husband, the 
homestead must be given by the 
court to the wife. Belcher v. Belcher, 
(Ch. A.) 57 SW 382: 

Effect of divorce on homestead see 
Homesteads [21 Cyc 598]. 

41. Cole v.. Cole, 23° Towa. 433, 
(where the wife was awarded the 
homestead in addition to an allow- 
ance of alimony, it appearing that it 
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husband as the head of, the family, discharged of 
Specific reference to the 
homestead necessarily does not exclude the power 
of the court to assign other property than the 


all rights of the wife.*? 


homestead.42 
[§ 776] 
General. 


was purchased with her means and 
that the title was in her name, al- 
though the husband’s money had 
contributed to improvements there- 
Goldsborough v. Hewitt, 23 
Okl. 66, 99 P 907, 1388 AmSR 795. 

43. Warne v. Warne, 36 S. D. 573, 
156 NW 60. 

44. See supra §§ 578 et seq, 610. 
aaa Ala,—Lovett v. Lovett, 11 Ala. 

Cal.—Eslinger v. Hslinger, 47 Cal. 
62; Miller v. Miller, 33 Cal. 353; 
Thomsen v. Thomsen, 31 Cal. A. 185, 
159 P 1054: 

Colo.—Luthe y. Luthe, 12 Colo. 421, 
21 P 467. 

Ill.- -Wilson v. Wilson, 102 Ill. 297; 
Robbins vy. Robbins, 101 Ill. 416; 
Stewartson v. Stewartson, 15 Ill. 145; 
Whetstone v. Whetstone, 169 Ill. A. 


Abr gb 
Kan.—Danielson v. Danielson, 99 
Kan. 222, 161 P 623; Snodgrass v. 


Snodgrass, 40 Kan. 494, 20 P 203. 
Ky.—Bean v. Bean, 164 Ky. 810, 
176 SW 181; Coles v, Coles, 130 Ky. 
349, 113 SW 417; Wilmore vy. Wil- 
more, 15 B. Mon. 49. 
Mich.—Allen vy. Allen, 192 Mich. 
292, 162 NW 987; Brandau v. Bran- 
dau, 166 Mich. 462, 1381 NW 1099; 
Campbell vy. Campbell, 149 Mich. 147, 
112 NW 481, 119 AmSR 660. 
Nebr.—Gleeson vy. Gleeson, 94 Nebr. 
13, 142 NW 292; Clute v. Clute, 93 
Nebr. 756, 141 NW 1028; Miller 
Ne Miller, 91 Nebr. 500, 136 NW 
Tex.—Moore v. Moore, 59 Tex. 54; 
Simons v. Simons, 23 Tex. 344; Smith 
v. Smith, (Civ. A.) 91 SW 815. 
Wash.—Hale v. Hale, 76 Wash. 34, 
135 P 481; Sullivan v. Sullivan, 52 
Wash. 160, 100 P 321; Dodds v. 
Dodds, 51 Wash. 293, 98 P 748; Kolbe 
v. Kolbe, 50 Wash. 298, 97 P 236; 
Cozard y. Cozard, 48 Wash, 124, 92 
P 935; Richardson y. Richardson, 36 
Wash. 272, 78 P 920. 
Wis.—Shequin v. Shequin, 161 Wis. 
183, 152 NW 823; Gauger v. Gauger, 


157 Wis. 630, 147 NW 1075; Edle- 
man v. Edleman, 125 Wis. 270, 104 
NW 56; Gallagher v. Gallagher, 89 


Wis. 461, 61 NW 1104; Donovan v. 
Donovan, 20 Wis. 586. 
{a] The ages of the parties, their 


health and competency to earn mon- 
ey, the manner in which the property 
was acquired, and the nature of the 
property, should be considered. Dan- 
ielson vy. Danielson, 99 Kan. 222, 161 
P 623; Gauger v. Gauger, 157 Wis. 
630, 147 NW 1075. 

{[b] The wife’s condition, result- 
ing from a venereal disease com- 
municated to her by her-husband, is 
proper to be considered by the court 
in distributing the property. Shultz 
v. Christopher, 65 Wash. 496, 118 P 
629, 38 LRANS 780. 

{[c] The statutory exemptions of 
the parties from the claims of cred- 
itors and the indebtedness of each 
is a proper matter to be considered 
in settling their property rights. 
3renger v. Brenger, 142 Wis. 26, 125 
NW 109, 1385 AmSR 1050, 26 LRANS 
387, 19 AnnCas 1136. 

{d] Fault of delinquent party.— 


4, Proportion or Share Given—a. In 
Where the statute authorizing a division 
of the property does not prescribe the proportion 
to be allotted to each of the parties, the matters to 
be considered in making the division are substan- 
tially the same as those upon which an allowance 
of permanent alimony is determined,** such as the 
cause for which the divorce was granted, the con- 
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duct of the parties, the value of the estate to be 
divided, and all other facts and circumstances 
bearing upon the question; 4° but where the title 
to property has been cut off by the nonpayment of 


taxes, it cannot be taken into account in making 


(1) The statutes usually contemplate 
that the division of property, upon 
the dissolution of the marriage, shall 
be graduated among other matters by 
the quality of the offense of the de- 
linguent. Walker v. Walker, 41 Nev. 
4, 164 P 653, 169° P 459. (2) “One 
of the circumstances the court must 
take into consideration and give due 
weight to is the important fact that 
one spouse has been cruel to the 
other, which cruelty has resulted in 
disrupting the home and marriage 
ties.’ Thomsen v. Thomsen, 31 Cal. 
A. 185, 188, 159 P 1054. (3) Miscon- 
duct of defendant wife may also be 
considered. Roder v. Roder, (Wis.) 
169 NW 307. (4) But while the cir- 
cumstance of fault is a proper mat- 
ter to be inquired into in making the 
division, it is only a persuasive mat- 
ter; it does not require that a larger 
proportion of the property be given 
to the party not in fault than 
is given to the other. Fitzpat- 
aes vy. Fitzpatrick, (Wash.) 177 P 

{e] Walue of property possessed 
at time of marriage-—Where the 
court, on a husband’s procuring a di- 
vorce for extreme cruelty, divides 
the property of the spouses, it may 
consider that at marriage the hus- 
band was the possessor of several 
thousand dollars worth of property 


which was used in accumulating 

the marital property. Thomsen v. 

Te ee SAMWICale a PAT ehSb ae Lb Oa Ne: 
4, 


{f] Where the wife has contrib- 
uted nothing to the purchase of real 
property by her husband, the court 
is not justified in decreeing to her 
the title in fee to any portion of the 
husband’s lands. Robbins y. Rob- 
bins, 101 Ill. 416; Dinet v. Higen- 
mann, 80 Ill. 274; Ross v. Ross, 78 
Tll. 402; Von Glahn y. Von Glahn, 46 
Dies 45 

{g] Wersonal property (1) owned 
by the husband at the time of the 
marriage may be awarded to him 
upon the granting of an absolute di- 
vorce to the wife with custody of 
her own property. Grow vy. Grow, 134 
Ky. 816, 121 SW 654, 135 AmSR 440. 
(2) Where, prior to the commence- 
ment of an action for divorce by the 
wife, the parties agree upon an equal 
division of the personal property, 
part of which is money in bank, and 
the wife has appropriated it all, it is 
proper on granting a divorce to the 
husband to require the wife to re- 
fund a portion of such money. Glenn 
v. Glenn, 84 Wash. 215, 146 P 619. 

46. Edleman y. Edleman, 125 Wis. 
270, 104 NW 56. 

47. See statutory provisions. 

[a] In Arkansas in every final 
judgment for divorce granted to the 
wife against the husband she “shall 
be entitled to one-third of the hus- 
band’s personal property absolutely, 
and one-third of all the lands where- 
of her husband was seized of an es- 
tate of inheritance at any time dur- 
ing the marriage for her life, unless 
the same shall have been vrelin- 
quished by her in legal form.” Heg- 
wood v. Hegwood, (Ark.) 202 SW 35; 
Allen v. Allen, 126 Ark. 164, 189 SW 


a division of property between the spouses. 
less so provided by statute,‘ no fixed portion of the: 
husband’s estate is required to be allotted to the 
wife,*® and the matter is within the discretion of 
the court,*® the exercise of which will not be dis- 
turbed on appeal unless the rights of the parties 
have been clearly disregarded.®° 
all the community property has been sustained, 


46 


Un- 


An allotment of 


841; Crosser y. Crosser, 121 Ark. 64, 
180 SW. 337. 

{b] In California the community 
property may be assigned to the par- 
ties in such proportions as the court 
may deem just, but in no event shall 
less than one half thereof be award- 
ed to the innocent party, and where 
the cause of the divorce is desertion, 
neglect, or habitual intemperance, 
the property must be equally divided. 
Gorman y. Gorman, 134 Cal. 378, 66 
P 313; Gaston v. Gaston, 114 Cal. 542, 
46 P 609, 55 AmSR 86; Rose v. Rose, 
112 Cal, 341, 44 P 658; Reid v. Reid, 
112 Cal. 274, 44 P 564; White v. 
White, 86 Cal. 219, 24 P 996; Simp- 
son v. Simpson, 80 Cal. 237, 22 P 167; 
Cummings v. Cummings, 75 Cal. 434, 
1? P 442;:WMarris vy. Harris, 71 Cake 
314, 12 P 274; Brown v. Brown, 60 
Cal. 579; Eslinger v. Eslinger, 47 Cal. 
62; Eidenmuller v. Eidenmuller, 37 
Cal. 364; Miller v. Miller, 33 Cal. 353; 
Thomsen v. Thomsen, 31 Cal. A. 185, 
159 P 1054; Knapp v. Knapp, 23 Cal. 
Ave LON 186 RP: To: 

{c] In Oregon (1) the party 
granted a divorce is entitled to an 
undivided one third in fee of the 
whole of the real estate owned by 
the other. Huffman v. Huffman, 47 
Or. 610.86 P1593, 4 “AmmSR 948% 
Wetmore y. Wetmore, 5 Or. 469. (2) 
The court cannot grant more than an 
undivided one third of the real es- 
tate. Rees v. Rees, 7 Or. 47. 

48. See supra §§ 610, 613. 

49. Knapp v. Knapp, 23 Gal. A. 10, 
136 P 719; Nelson v. Nelson, 7 Cal. A. 
76, 93 P 399; Donaldson v. Donald- 
son, 31 Ida. 180, 170 P 94; Mitchell v. 
Mitchell, 39 Wash. 431, 81 P 913. And 
see cases infra note 50. 

50. Cal.—Gorman y. Gorman, 134 
Cal. 378, 66 P 313; Miller v. Miller, 
33 Cal. 353. 

Ida.—Donaldson vy. Donaldson, 381 
Ida. 180, 170 P 94, ; 

Kan.—Putnam v. Putnam, 177 P 
838; Corbett v. Corbett, 101 Kan. 1, 
165 P 815; Danielson v. Danielson, 99 
Kany 22250 Glee w62oe 

Mich.—Clark v. Clark, 199 Mich. 
282, 165- NW 611; Van Horn v. Van 
Horn, 199 Mich. 177, 165 NW 639; 
Lietzau v. Lietzau, 197 Mich. 395, 163 
NW 874; Allen v. Allen, 196 Mich. 
292, 162 NW 987; Morrill v. Morrill, 
192 Mich. 150, 158 NW 190; Gurchke 
se 167 Mich. 404, 132 NW 


Nebr.—Gleeson vy. Gleeson, 94 
Nebr. 13, 142 NW 292; Miller v. Mil- 
ler, 91 Nebr.:500, 186 NW 729. 

N. M.—Hodges vy. Hodges, 22 N. M. 
192, 159.2 1007. 

Okl.—Doutt v. Doutt, 175 P 
Davis v. Davis, 161 P 190. 

Wash.—VFitzpatrick v. Fitzpatrick, 
177 PB 7905 Quient*v~ Quient, 177° Pr 
779; Schirmer v. Schirmer, 84 Wash. 
1, 145 P 981; Mullin vy. Mullin, 65 
Wash. 532, 118 P 6388; Mitchell 
roe Mitchell, 39 Wash. 431,. 81 P 


Wis.—Hiecke y. Hiecke, 163 Wis. 
171, 157 NW 747, AnnCas1918B 675; 
Shequin v. Shequin, 161 Wis. 183, 152 
NW 723; Gauger v. Gauger, 157 Wis. 
630, 147 NW 1075; Kohl v. Kohl, 143 
Wis. 214, 125 NW 921. 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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whether made to the wife,®! or to the husband.>4 
An equal division between the spouses of an estate 
by entirety has also been held proper; ®* and an al- 
lowance to the wife of a share equal to that which 
she would have obtained upon the death of her hus- 
band has been held reasonable.*4 

Where mortgaged lands are divided in kind, the 
husband and wife take their respective interests 
subject to the mortgage.®® 

[§ 777] b. Dower Interest. It is sometimes 
provided that the wife upon an absolute divorcee 
shall have a dower interest in the husband’s real 
property,°® to be recovered and assigned to her in 
the same manner as though he was dead? A 
statute giving the wife a dower interest in the hus- 
band’s lands on absolute divorcee entitles her to 
dower in all the lands of which he was seized dur- 
ing the coverture, although he may have conveyed 
them before the divoree.®§ 

[§ 778] ©. Restoration of Property—1. To 
Wife. . Courts of equity have assumed the power, 
in a proper case, of restoring to the wife the whole 
or a portion of the property which by the marriage 
became vested in the husband.®® Property belong- 
ing to the wife before marriage, but to which the 
husband had secured title by unfair means, should 
be restored to her upon a dissolution of the mar- 
riage because of the husband’s misconduct.®° At 
common law the earnings of the wife during cover- 
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ture are the property of the husband absolutely 
and could not be deereed to her upon securing a 
divorcee by reason of the husband’s misconduct ;°+ 
but in the exercise of their equity powers courts 
may properly upon granting the wife a divorce vest 
in her the title to real estate which the husband 
has been aided in acquiring by the earnings or sav- 
ings of the wife which came into his possession ;% 
but she is not entitled to an accounting for the 
rents of their home,** although she may be entitled 
to a reasonable rent for a house belonging to her 
in which the husband lived without paying ‘rent, al- 
though he had a house of his own.** In most of 
the states the statutes authorize in more or less gen- 
eral terms the restoration to the wife of property 
which came to the husband by the marriage,® and 
the fact that the property was acquired by the wife 
with money obtained by gambling does not so taint 
the transaction that the court will refuse to compel 
its restoration ;®° nor does the fact that the statute 
does not require a restoration where the divorce is 
from bed and board only prevent the wife from re- 
covering her property, where it has been obtained 
from her by the fraud, duress, or undue influence 
of her husband.** Statutes authorizing the restora- 
tion of the wife’s property upon granting her a di- 
vorce are usually construed as referring only to 
that class of property which the law gives the 
husband by reason of the marriage as distinguished 


51. Strozynski v. Strozynski, 97) 241, 114 NW 762; Linse v. Linse, 98 61. Armstrong v. Armstrong, 32 
Cal. 189, 31 P 1130; White v. White, | Minn. 243, 108 NW 8; Keith v. Mel-| Miss. 279. 
86 Cal. 219, 24 P 996; Nave v. Nave, |lenthin, 92 Minn. 527, 100 NW 366, 62. Champion y. Myers, 207 Ill. 
35) Cal. A. 327, (169 P1253.) Aston) v. | 104 Ams: 679. 308, 69 NE 815. 
Aston, 14% Cal, <A. 323,. J417> P1035: [a] Constitutionality of statute.— [a] A wife who deserts her hus- 


Craig v. Craig, 31 Tex. 203 (quaere) | 
Stolz v. Stolz, 96 Wash. 227, 4 
920; Markowski v. Markowski, is 
Wash. 594, 87 P 914; Miller v. Miller, 
38 Wash. 605, 80 P 816. 

{a] Rule applied.—Where plaintiff 
was an invalid and defendant more 
than able to make his living. John- 
son v. Johnson, 4 Cal. Unrep. Cas. 
446, 35 P 637. 

{b] Conditional award.— Where 
parties owned real estate and per- 
sonal property worth seven thousand 
eight hundred dollars and owed five 
hundred dollars, a decree of divorce 
to the husband granting the wife all 
the real estate and personal property 
upon condition that she pay him one 
thousand eight hundred dollars has 
been held reasonable. Clark vy. Clark, 
100 Mich. 282, 165 NW 611. 

52. Towne v. Towne, 6 Cal. A. 697, 
92 P 1050; Thompson vy. Thompson, 
100 Wash. 671, 171 P 1005; Powell v. 
Powell, 66 Wash. 561, 119, P 1119. 

[a] Reason for rule.—In adjust- 
ing the property rights of the par- 
ties the court may consider all the 
common property as one asset or 
fund, composed of separate units, 
and can often more equitably settle 
and adjust matters by giving all of 
designated and described pieces of 
property to one party than by award- 
ing to each an undivided interest in 
all. Thomsen v. Thomsen, 31 Cal. A. 
185, 159 P 1054. 

53. Jeske v. Jeske, 147 Mich. 367, 
110 NW 1060. 

54. Thornberry v. Thornberry, 4 
Litt. (Ky.) 251. See also infra § 777. 

55. Crosser v. Crosser, 121 Ark. 
64, 70, 180 SW 337. See also supra 
§ 774 text and note 388. 

“Tf the mortgage indebtedness 
equals the value of the land, then 
neither takes anything of value by 
the division, but the interest of each 
is subject to the mortgage, and the 
value of that interest depends on the 
proportion which the’ indebtedness 
secured bears to the value of the 


land.” Crosser v. Crosser, supra. 
56. Davol v. Howland, 14 Mass. 
219. 
57. Glaser v. Kaiser, 103 Minn. 
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A statute providing that, where a di- 
vorce is granted because of the hus- 
band’s imprisonment or because of 
his adultery, the wife shall be 
entitled to the same interest in his 
lands as if he was dead, to be al- 
lowed in the same manner, is not un- 
constitutional because inflicting a 
cruel and unusual punishment. 
Glaser v. Kaiser, 103 Minn. 241, 114 
NW 762. 

[b] In Michigan (1) the statute 
requires Some provision to be made 
the wife in lieu cf dower. Heaton v. 
Heaton, 186 Mich. 37, 152 NW 938. 
(2) Extreme cruelty has been held 
misconduct within the meaning of a 
statute which allows dower to the 
wife in a divorce suit on the ground 
of the husband’s misconduct. Rea 
v. Rea, 63 Mich. 257, 29 NW 703. 

As alimony see supra §§ 610, 613. 

58. Davol v. Howland, 14 Mass. 


219 
See cases infra this section. 

60. -Ala.—Singer v. Singer, 165 
Ala, 144, 148, 51 S 755, 138 AmSR 19, 
29 LRANS 819, 21 AnnCas 1102 
[quot Cyc]. 

Ky.—Davis v. Davis, 165 Ky. 115, 
176 SW 955; Pinkley v. Pinkley, 155 
Ky. 203, 159 SW 795; Golding v. Gold- 
ing, 82 Ky. 51. 

Mo.—Raney v. Raney, 128 Mo. A. 
167, 106 SW 577. 

N. Y.—Holmes v. Holmes, 4 Barb. 
295; Meehan v. Meehan, 2 Barb. 377. 

Tenn.—Sharp.v. Sharp, 2 Sneed 
496. 

Tex.—Trimble vy. Trimble, 15 Tex. 
18. 

Wis.—Pauly v. Pauly, 69 Wis. 419, 
34 NW 512 (holding that property be- 
longing to the wife in the hands of 
the husband will be restored to her 
almost as a matter of course). 

{al 
her husband’s_ solicitation, loaned 
certain of her separate funds to his 
friends, and took securities therefor 
payable to both husband and wife 
jointly, the wife on securing a di- 
vorce from her husband was entitled 
to a decree vesting in her the exclu- 
sive title to such securities. Raney 
v. Raney, 128 Mo. A. 167, 106 SW 577, 


Securities.— Where a wife, at! 


band without cause is not entitled to 
the aid of a court of equity in get- 
ting possession of such chattels as 
she has contributed to the furnish- 
ing and adornment of her husband’s 
house. See Black v. Black, 30 N. J. 
Eq. 215 [rev on other grounds 381 
N. J. Hq. 798]. 


63. Coles v. Coles, 130 Ky. 349, 
113 SW 417. See also infra text and 
note 81. 

64 Phillips v. Phillips, 173 Ky. 
608, 191 SW 482. 

65. Ark.—Viser vy. Bertrand, 16 
Ark, 296. 


Cal.—Haley v. pier, 2 Cal. Unrep. 


Cas. 761, 44 .P 92 
Ga.—O’Halloran v. O’Halloran, 49 


Ga. 301. 


Iowa.—Casey v. Casey, 116 Iowa 
655, 88 NW 937. 
Ky.—Phillips v. Phillips, 173 Ky. 


608, 191 SW 482; Schauberger v. 
Morel, 168 Ky. 368, 182 SW 198, Ann 
Cas1917C 265; “Duvall v. Duvall, 147 
Ky..426, 144 Sw 78; Harris v. Harris, 
104 Sw 887, 31 KyL 930; Dollins v. 
Dollins, 83 SW 95, 26 KyL 1036; Ir- 
win v. Irwin, 107 Ky. 24. 52 SW, 927, 
21 KyL 622; ‘Faulkner v. Faulk ner, 15 
SW 523, 12 ‘KyL 821; Flood v. Flood, 
5 Bush 167. 

Md.—-Tyson v. Tyson, 54 Md. 35; 
Tayman v. Tavman, 2:Md. Ch. 393. 


Nira apes wb V-Day, 2cBicks 
Miss.—Tewksbury v. Tewksbury, 5 
Miss. 109. 
N. C.—Joyner v. Joyner, 151 N. C. 


181, 65 SE 896. 

Ok1. —Fiedler v. Fiedler, 47 Okl. 66, 
147. P 769. 

Tenn.—McAllister v. McAllister, 10 


Hgisie 845; Chunn y. Chunn, Meigs 
131. 
[a] In Oklahoma the wife is enti- 


tied to have restored to her all of 
her separate property owned by her 
at the tame of the marriage or ac- 
quired in her own right after the 
marriage. Fiedler v. Fiedler, 47 Okl. 
66, 147 2 769. 
66. Irwin v. Irwin, 107 Ky. 24, 52 
SW 927, 21 KyL 622. 

67. Phillips v. Phillips, i738 Ky. 
608, 191 SW 482. 
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from property obtained from the wife by gift or 
contract;°8 and hence the ‘statute may not include 
proceeds of life insurance taken out for the wife 
as beneficiary,®® as where the husband reserved the 
right to himself of changing the beneficiary,’® or 
where the policy was paid up and the dividends 
were collected by the husband,” although the wife 
was allowed to retain possession of the policy it- 
self;72 nor would the fact that the wife performed 
valuable domestic or business services, or paid the 
premiums on the policy, give her the right to the 
proceeds of the policy,’* except perhaps where she 
paid the premiums out of her own earnings or out 
of her own property,”* in which ease she might be 
entitled to be reimbursed out of the proceeds for 
such payments *® with interest thereon from the 
date of each payment.*® Under such statutes she 
is entitled to a judgment for the possession of such 
articles of household furniture as it is shown she 
purchased with her own means,” and also to a 
judgment for such sums as have been invested by 
her in real estate,7® which may be made a lien on 
the husband’s interest therein.7® The court in re- 
storing the wife’s property may inquire into waste 
committed by the husband on the land since the 


be required to account for rents of lands received 
by him through the wife.§t On restoration of his 
wife’s property, it has been held that the husband 
may be allowed a lien thereon for the part of the 
purchase price and interest paid by him,** and for 
money paid for improvements thereon so far as it 
enhanced the salable value of the property,** -but 
that he will be allowed nothing for items furnished 
which constitute but a part of his living expenses.** 

[§ 779] 2. To Husband. The fact that the 
wife is granted a divorce does not justify awarding 
to the husband property voluntarily settled by him 


_upon her during coverture;** but where property 


settled on the wife has greatly increased in value 
and the husband is without property of his own, 
the court may protect any equity of the husband 
in the property, notwithstanding his guilt.86 It is 
also a general rule that property voluntarily con- 
veyed to the wife by the husband cannot in the ab- 
sence of statutory authority be restored to bim 
upon his obtaining a divorce because of the wife’s 
misconduct ;§* but this rule may not always apply,*® 
especially in the case of fraud *® or failure of con- 
sideration.°® Some statutes allow or require a res- 
toration to the husband of so much of the wife’s 


proceedings for divorce were begun,®° but he cannot | estate as shall have been derived from him.®** In 
68. Ark.—Price v. Price, 127 Ark. 69. See case infra notes. 70-76. Iowa.—Lewis vy. Lewis, 75 Iowa 

506, 192 SW_ 893. 70. Eversole v. Eversole, 169 Ky.| 200, 39 NW 271. ; 
Mass.—Phillips v. Culliton, 153] 234, 183 SW 494; Shauberger v. Morel, Ky.—Orr vy. Orr, 8 Bush. 156. 

Mass. 17, 26 NE 1387. 168 Ky. 368, 182 SW 198, AnnCas1917 Mo.—Kinzey v. Kinzey, 115 Mo. 
Nebr.—Dillon v. Starin, 44 Nebr.| C 265. 496, 22 SW 497, 20 LRA 222. 

881, 68 NW 12. [a] The reason is that the divorce Wis.—Pfingsten v. Pfingsten, 164 
Okl.—Thomas y. Thomas, 27 Okl.| divests the wife of all interest in| Wis. 308, 315, 159 NW 921 [cit Cyc]. 


784, 109 P 825, 113 P 1058, 35 LRA 


the husband’s life and in the policy. 


[a] Mistake of judgment.—A 


NS 124, 132, AnnCas1912C 713. 

Or.—Taylor v. Taylor, 54 Or. 560, 
103 P 524. 

{a] Thus the statute does not in- 
clude property coming to the hus- 
band by a trust deed made by the 
wife after marriage in settlement of 
differences arising between them. 
Phillips vy. Culliton, 153 Mass. 17, 26 
NE 137. 

[b] In Arkansas (1) the statute 
provides that “where the divorce is 
granted to the wife, the court shall 
make an order that each party be re- 
stored to all property not disposed of 
at the commencement of the action 
which either party obtained from or 
through the other during the mar- 
riage and in consideration or by rea- 
son thereof.” Johnson v. Johnson, 
122 Ark, 363, 183 SW 967, 968. (2) The 
use -of the word “consideration” 
means the act of marriage or some 
agreement’ or contract relating to 
the act of marriage; and the phrase 
“by reason thereof’? means such 
property as either party may have 
obtained from or through the other 
by the operation of laws regulating 
the property rights of husband and 
wife. Spurlock v. Spurlock, 80 Ark. 37, 
96 SW 753. (3) Where a wife was 
awarded realty by a decree of di- 
vorce, and prior to the remarriage 
of the parties she reconveyed to her 
former husband, she was not enti- 
tled, on the husband's being granted 
a second decree of divorce on the 
ground of her desertion, to restora- 
tion of the land. Price v. Price, 127 
Ark. 506, 192 SW 893. 

[c] In Kentucky (1) an absolute 
divorce, as distinguished from a sep- 
aration from bed aud board, carries 
with it a restoration of property ac- 
quired by one spouse from the other 
during and by reason of the marriage 
relationship. Western, etc., L. Ins. 
Co. v. Webster, 172 Ky. 444, 189 SW 
429, LRA1917B 3875, AnnCas1917C 271. 
(2) The statute applies with equal 
force to a judgment annulling a 
marriage that was void ab _ initio. 
Western, etc., L. Ins. Co. vy. Webster, 
supra. 


Eversole v. Eversole, 169 Ky, 234, 183 


SW 494; Schauberger v. Morel, 168 
Ky. 368, 182 SW 198, AnnCas1917C 
265. 

Tee Dea ve, COnrad,, Loo ecyn pL, slog 
SW 622, 47 LRANS 1074, AnnCas1915 
Crs 33 

72, Séa,v. Conrad, 155 Ky. 5b 159 


Se 47 LRANS 1074, AnnCas1915 
8. 

{a] Reason of the rule is that the 
proceeds of such a policy were prop- 
erty of the husband at the time the 
divorce was granted. Sea v. Conrad, 
155 Ky. 51, 159 SW 622, 47 LRANS 
1074, AnnCas1915C 318. 

73. Eversole y. Eversole, 169 Ky. 
234, 183 SW 494; Schauberger v. Mo- 
rel, 168 Ky. 368, 182 SW 198, AnnCas 
1917C 265. 

74 Eversole v. Eversole, 169 Ky. 
234, 183 SW 494. 

75. FEiversole v. Eversole, 169 Ky. 
234, 183 SW 494; Schauberger v. 
Morel, 168 Ky. 368, 182 SW 198, Ann 
Cas1917C 265. 

76. Eversole v. Eversole, 169 Ky. 
234, 183 SW 494, 

77. Burns v. Burns, 173 Ky. 105, 
190 SW. 683. 


78. Belmont v. Belmont, 82 Or. 
612, 162 P 830. 
79. Belmont v. Belmont, 82 Or. 


612,162, P. 830. 
80. Grubb v. Grubb, 1 Del. 516. 
81. McGill v. McGill, 19 Fla. 341. 
See also supra text and note 63; in- 
fra § 783 text and note 33. 


82. Phillips v. Phillips, 173 Ky. 
608, 191 SW 482. 
83. Phillips v. Phillips, 173 Ky. 


608, 191 SW 482; Sandusky v. San- 
dusky, 166 Ky. 472, 176 SW 415. 

84. Phillips v. Phillips, 173 Ky. 
608, 191 SW 482. 

85. Jackson vy. Jackson, 91 U. S. 
122, 23 L. ed. 258; Hinds vy. Hinds, 18 
D. C. 85; McComb v. McComb, 241 Tl. 
453, 89 NE 714; Clemans y. Western, 
39 Wash. 290, 81 P 824: 

86. Walker v. Walker, 41 Nev. 4, 
164 P-653,.169' P 459. 

87. Ark.—Dickson v. Dickson, 102 
Ark. 635, 145 SW 529; McNutt v. Mc- 
Nutt, 78 Ark. 346, 95 SW 778. 


court of equity will not set aside a 
conveyance on account of a mistake 
as to the extent of affection which 
existed between the parties at the 
time of conveyance. Dickson y. Dick- 
son, 102 Ark. 635, 145 SW 529: Kin- 
zey v. Kinzey, 115 Mo, 496, 502, 22 
SW 497, 20 LRA 222. 

aero See cases infra this and notes 


[a] Money secured to a wife un- 
der a policy of insurance and to be 
paid to her under the terms thereof 
if she is living at the time of her 
husband’s death may be “property in 
reversion,’ although the policy itself 
may not bé a marriage settlement, 
and the court has power to compel 
her, if she is the guilty party in di- 
vorce proceedings, to settle her in- 
terests under the policy in favor of 
her husband and children. Stedall v. 
Stedall, 86 L. T. Rep. N. Sv 124 


89. Munroe v. Munroe, 20 ‘Or. 579, 
26 P 888. 2 
[a] Where the wife induced the 


marriage through false representa- 
tions made to secure money from the 
husband, he is entitled to a decree 
for the money advanced by him to 
her before marriage. Munroe v. 
Munroe, 20 Or. 579, 26 P 838, 

90. Thomas v. Thomas, 27 Okl. 
KS4. 109 UP V82b, "L383" 1058, ao ka A 
NS 124, 133, AnnCasi1912C 713. 

{a] Concealment of prior adul- 
tery.— Where a husband, by reason of 
the trust, affection, and confidence 
which he had in his wife, had title 
to certain real estate placed in her 
name, and shortly thereafter learned 
that the wife had prior thereto been 
guilty of adultery whereupon they 
immediately separated, and he on 
this account secured a divorce, and 
continued in the possession of the 
property, she could not thereafter re- 
cover the property, all reason and 
consideration supporting the gift 
having wholly failed by reason of 
her adultery. Thomas v. Thomas, 27 
Oki. 784, 109 P 825, 113 P 1058, 35 
LRANS 124, 133, AnnCas1912C 713. 

91. Shequin v. Shequin, 161 Wis. 
188, 152 NW 8238; Frackelton vy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 
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other jurisdictions, under the statutes, property 
which has been accumulated by the joint efforts of 
husband and wife but title to which is taken in 
the name of the wife may on absolute divorcee to 
the husband be adjudged to be his property with 
suitable allowance to the wife as permanent ali- 
In any event, as we have already seen, 
the voluntary conveyance by the husband to the 
wife, prior to the commencement of the divorce 
suit, of a portion of his property should be consid- 
ered by the court in determining the amount to 
be awarded the wife as permanent alimony.®? 

Application °°—a, 
An application for a restoration or 
division of property may be included in the peti- 
tion for divoree,®*® and it has been said that as a 
general rule it cannot be made in an independent 
action;°? but, where property rights were not set- 


mony.®” 


[$ 780] D. Procedure °*—1. 
In General. 


Frackelton, 103 Wis. 673, 79 NW 750. 
{a] In Arkansas (1) the statute 
provides that “in every final judg- 
ment for divorce from the bonds of 
matrimony granted to the husband, 
an order shall be made that each 
party be restored to all property not 
disposed of at the commencement of 
the action, which either party ob- 
tained from or through the other 
during the marriage and in consid- 
eration or by reason thereof.” John- 
son v. Johnson, 122 Ark, 363, 183 SW 
967. (2) The statute does not apply 
to a case where the wife by fraud 
induced the husband to purchase the 
property and place the title in her 
name. Johnson vy. Johnson, 122 Ark. 
363, 188 SW 967; Harbour v. Har- 
bour,,. 103°. Ark: - 273; 146="S W-_ -867 
(where, however, relief was granted 
to the husband on the ground that 
there had been fraudulent conduct on 
the part of the wife whereby the 
Husband was induced in considera- 
tion of his affection for her to con- 
vey certain property). (3) Nor does 
it apply where property was con- 
veyea to the wife under separation 
agreement (McNutt v. McNutt, 78 
Ark. 346, 95 SW 778), (4) or in con- 
sideration of her again living with 
him (McNutt v. McNutt, supra). (5) 
Nor would it apply to a conveyance 
in consideration of love and affec- 
tion. McNutt v. McNutt, supra. 

{b] In Kentucky (1) the statute 
provides that “every judgment for 
divorce from the bond of matrimony 
shall contain an order restoring any 
property not disposed of at the com- 
mencement of the action, which 
either party may have obtained, di- 
rectly or indirectly, from or through 
the other, during marriage, in con- 
sid2ration or by reason thereof, and 
any property so obtained, without 
valuable consideration, shall be 
deemed to have been obtained by 
reason of marriage.” Pruett Vv. 
Pruett, 178 Ky. 802, 199 SW 1073; 
Fields v. Walker, 174 Ky. 461, 192 
SW 491; Eversole v. Eversole, 159 
Ky. 234, 183 SW 494; Schauberger v. 
Morel, 168 Ky. 368, 182 SW 198, Ann 
Cas1917C 265; Sandusky v. Sandusky, 
166 Ky. 472; 179 SW 415; Hoffman v. 
Hoffman, 153 Ky. 441, 155 SW 1142; 
Maynard v. Maynard, 145 Ky. 197, 
140 SW 156; Hawkins v. Northern 
Coal, ete., Co., 145 Ky. 118, 140 SW 
48. (2) The presumption is that the 
conveyance was by reason of the 
marriage. Pope vy. Pope, 148 Ky. 30, 
146 SW 410. (3) The “considera- 
tion’? contemplated in the statute re- 
lates solely to the consideration 
passing between the husband and 
wife. Bayer v. Fusche, 7 Kyl 832. 
(4) Hence it embraces property pur- 
chased by the husband but conveyed 
by his order directly to the wife. 
Thomason vy. Thomason, 142 Ky. 176, 
134 SW 161; Bayer vy. Fusche, supra. 
(5) Land purchased with the hus- 
band’s money, title being taken in the 
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suit.? 
Parties.® 


parties.* 


name of the wife, should be adjudged 
to him, with a lien thereon for ali- 
mony. Towles vy. Towles, 176 Ky. 
225, 195 SW 487. (6) It also includes 
land conveyed by the husband to his 
wife during the marriage in consid- 
eration of love and affection. Irwin 
v. Irwin, 107 Ky. 24, 52 SW 927, 21 
KyL 622. But see Phillips v. Phil- 
lips, 9 Bush 183; Flood v. Flood, 5 
Bush 167 (both under former stat- 
ute). (7) The statute, however, does 
not apply to an award of alimony 
under a decree of divorce a mensa et 
thoro where the husband subsequent- 
ly obtains an absolute divorce (John- 
son y. Johnson, 96 Ky. 391, 29 SW 
322, 16 KyL 660), (8) or where 
property was conveyed to the wife 
by the husband, in settlement of 
property rights, after separation or 
in contemplation of separation (Mar- 
vel v. Marvel, 163 Ky. 601, 174 SW 
27; Pope v. Pope, 148 Ky. 30, 146 
SW 410), (9) or to matters founded 
on a contract between the parties 
after their marriage not resulting in 
a transfer of property (Sandusky v. 
Sandusky, 166 Ky. 472, 179 SW 415). 
(10) Where the husband procures ti- 
tle to be taken in the wife’s name 
with intent to defraud his creditors, 
he is not entitled to a restoration, al- 
though the creditors are not defraud- 
ed (Bean v. Bean, 164 Ky. 810, 176 
SW 181), (11) even though the trans- 
action is never attacked by the cred- 
itors (Coleman vy. Coleman, 147 Ky. 
383, 144 SW i, 39 LRANS 1938). (12) 
Where a husband who owned a con- 
tingent interest in land, depending 
upon his survival of his wife, having 
previously conveyed it to her, made a 
motion to modify a judgment for ali- 
mony so as to fix a lump sum, and 
the court granted such motion on 
condition that he convey any interest 
he had in such land to her, the wife 
acquired the whole property and not 
mercly the contingent interest in set- 
tlement of her claim for alimony, 
and hence was not required to restore 
it to the husband by-a subsequent 
judgment of divorce. Hoffman  v. 
Hoffman, 153 Ky. 441, 155 SW: 1142. 
(13) Upon restoration the wife may 


be credited with any part of the orig-. 


inal consideration for the property 
paid by her. Pruett v. Pruett, 178 
Ky. 802, 199 SW +1078. (14) The 
wife should be allowed to retain the 
rents received by her on the proper- 
ty. Bennett v. Bennett, 43 SW 247, 
19 KyL 1243. (15) Where the hus- 
band furnished. the money to pay for 
their home, the title to which was 
conveyed to the wife, she should be 
required to restore the title to him, 
retaining the right to occupy the 
premises. Schnuck y. Schnuck, 163 
Ky. 133, 173 SW 347. (16) The hus- 
band’s right to a _ restoration of 
property after divorce conveyed to 
the wife during the marriage cannot 
be defeated by proof that she ren- 
dered him valuable services, but it 


[§ 731] b. Contents and Sufficiency. 
plication must describe the property for which a 
restoration or division is prayed,® and allege facts 
showing that he is entitled to such relief.® 
the ownership of real estate is brought into. ques- 
tion by the answer, the court may settle the prop- 
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tled- in divorce proceedings, they have frequently 
been adjusted later in a separate proceeding; % 
and where it is sought to assign the wife’s dower 
interest, it must be by a separate proceeding as if 
the husband was dead.%? 

Notice of the application must be given to de- 
fendant,t unless he already has notice in the main 


Land held by the wife in her name for 
the benefit of her children cannot be partitioned in 
a suit for divorce unless the children are made 


The ap- 


Where 


must appear that such services were 
the moving cause of the conveyance. 
Dunker v. Schuff, 184 Ky. 192, 119 
SW 742. 

92. Myers v. Myers, 88 Nebr. 656, 
130 NW 254. 

93. See supra § 582. 

94. Process see Supra § 239 et seq. 

95. Cross complaint see supra § 
803 et seq. 

96. Singer v. Singer, 165 Ala. 144, 
51 S 755, 1388 AmSR 19, 29 LRANS 
819, 21 AnnCas 1102. See also Judd 
v. Judd, 192 Mich. 198, 158 NW 943, 
160 NW 548 (“Ordinarily property 
rights are adjusted in divorce pro- 
ceedings’). 

97. Ambrose vy. Mcore, 46 Wash. 
463, 90 P 588, 11 LRANS 103 (where 
a person prosecuting a suit, for di- 
vorce fails to bring the property 
rights of the parties before the court 
for adjudication, he or she waives 
any right in or to the property of the 
other spouse) 

98. Meldrum v. Meldrum, 15 Colo. 
478, 24 P 10838, 11 LRA 65; Judd v. 
Judd, 192 Mich, 198, 158 NW 948, 160 
NW 548; Thomas v. Thomas, 27 Okl. 
784, 109 P 825, 113 P 1058, 35 LRA 
NS 124, 133 AnnCas1912C 713; Hall 
v. Hall, 9 Or. 452. 

la] If the order of restoration is 
merely formal or none is made on 
granting divorce, any question there- 
after. arising as to what property 
shall be restored by either party to 
the other may be settled in a sub- 
sequent action or proceeding institut- 
ed by either of them. Fields v. 
Walker, 174 Ky. 461, 192 SW 491; 
Eversole v. Eversole, 169 Ky. 234, 183 
SW 494; Schauberger v. Morel, i168 
Ky. 368, 182 SW 198, AnnCasi1917C 
265; Sea v. Conrad, 155 Ky. 51, 159 
re 622, 47 LRANS 1074, AnnCasi1915 

' 318. 

99. Landis v. Sanner, 146 Ga. 606, 
91 SEH 688; Smith v. Smith, 13 Mass. 


231; Holmes v. Holmes, 54 Minn. 
eerie. NW 46. See also* supra 


1. Edmonds v. Edmonds, 4 La. 
Ann. 489; Bonilla v. Sierra, 15 Porto 
Rico 586; Handian v. Handlan, 37 
W. Va. 486, 16 SE 597. 

2. McCormick v.. McCormick, 100 
IXan. 585, 165 P 285. 

3. Parties see supra §§ 235, 236. 

4," Jones v.. Jones, - (Tex. Civ. A.) 
41 SW 413. 

5. .Marshall v. Marshall, (Ky.) 128 
SW 1060; Perkins vy. Perkins, 72 Or. 
302, 143 P 995; Carpenter vy. Brackett, 
57 Wash. 460, 107 P 359. 

[a] Reason for rule.—Property 
not mentioned in the pleading is not 
within the court’s jurisdiction, and 
no decree could be rendered affecting 
it. Carpenter v. Brackett, 57 Wash. 
460, 107 P 359. 

6. Stanton vy. Stanton, 197 Mich. 
161, 1683 NW 873; Benson v. Benson, 
45 Utah 514, 146 P 564; Deusenberry 
te Deusenberry, (W. Va.) 95 SH 
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erty rights of the spouses as to such property.’ It 
has been held, however, that, where the division of 
the property is a mere incident to the divorce suit, 
it is not essential to the jurisdiction of the court 
that the pleadings should set forth the property.® 

[§ 782] 2. Hearing and Evidence. In a suit 
for divorce and division of property, every mate- 
rial issue must be proved,® and cannot be estab- 
lished by presumption.!° And if there is a failure 
in this respect no interest in the property can be 
awarded to the wife,!! although she may be awarded 
a certain proportion of the value thereof, as esti- 
mated by defendant in his testimony.’2 Testimony 
may be heard at the trial, or at the time of the 
granting of the final decree.t* In determining the 
portion to be allotted to the parties, any evidence 
tending to show the value of the estate,'* its char- 
acter,!® and the source from which it was derived, 
is admissible.1® In determining the value of the 
husband’s estate only his secured debts are to be 
deducted.17 Evidence as to the value of the prop- 
erty should refer to the value at the time the de- 
cree was rendered, without regard to subsequent 
changes. Where a divorce decree liquidates a 
conjugal partnership, it cannot determine the 
amount to be divided by adding the annual profits 
which have been made during the continuance of 
the partnership, but rather by the amount of the 
actual profits possessed by the parties at the time 
of the dissolution.19 Evidence of the conduct of 
the parties may also be considered. °° 
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[§ 783] 3. Decree 2*—a. In General. In some 
jurisdictions an interlocutory judgment as to prop- 
erty rights may be made, although the rights are 
not finally determined until the divorce decree be- 
comes final.?? 

Form and contents. The findings contained in 
the decree,?* as well as the decree itself,?* should 
conform to the pleadings; but the court should con- 
strue the pleadings so as to give effect to any real 
equities.2° The decree should contain a description 
of the property adjudged to each of the parties suf- 
ficient for its identification,?® although community 
property, including the homestead, if any, selected 
therefrom may be awarded in a divorce suit in gen- 
eral terms and without particular deseription.2”7 A 
decree undertaking to make a declaration of trust 
must clearly point out the nature of the trust.2° A 
decree in divorce quieting title to property con- 
veyed to the wife under a separation agreement 
which does not secure the consideration agreed to 
be paid therefor is. erroneous.?® A judgment grant- 
ing the property to the wife subject to payment of 
the amount found to belong to the husband is not 
improper as adjudging a personal liability against 
the wife.°° 

Construction and effect. The decree should be 
construed in connection with the statute which con- 
fers authority to render it.2! A decree directing a 
restoration ‘to the wife of property brought to her 
husband at marriage does not operate on articles 
consumed or disposed of at the time of the di- 


7 Kane v. Kane, 161 Ill. A. 385. 19. De la Rama v. De la Rama, 7, change the husband's title or interest 

8. Hegwood y. Hegwood, (Ark.) | Philippine 745. in his property upon rendition of a 
202 SW 35. 20. Della v. Della, 98 Ark. 540, 136 | divorce decree for the wife until the 

9. Gustin v. Gustin, 79 Or. 387,| SW 927; Wilmore v. Wilmore, 15 B.| specific property to which the wife is 
155 P 870; Rolater v. Rolater, (Tex.| Mon. (Ky.) 49; Varney v. Varney, 58 | entitled is designated by the decree. 
Civ. A.) 198 SW 391. See also supra| Wis. 19, 16 NW 36. Hix v. Sun Ins. Co., 94 Ark. 485, 127 
§ 326. ; [a] Thus, where a husband pur-|SW _ 737, 140 AmSR 138. 5 

10. Rolater v. Rolater, (Tex. Civ.| chasing property takes title in his 27. Towne v. Towne, 6 Cal. A. 697, 
A.) 198 SW 391. wife, evidence of contemporaneous or | 92 P 1050. 


[a] Evidence held sufficient to 
sustain a decree to dividing property. 
Williams v, Williams, 122 Ark. 370, 
183 SW 960; Carter v. Carter, 283 Ill. 
324, 119 NE 269; Danielson v. Dan- 
1elson.e OO meisan. wesc, eLol BP £623: 
Thompson y. Thompson, (Okl.) 173 P 
1037. 

{b] - Evidence held insufficient: (1) 
To sustain decree for wife. Darrow 
v. Darrow, 122 Ark. 346, 183 SW 746. 
(2) To show coercion, intimidation, 
or undue influence. Murray v. Mur- 
Tay, 26 Cal, cA, (533, 153 248° 


ble Gustin Vv. Gustin, 79 Ores 37%, 
Tob wees Os. 

12. Gustin v. Gustin, 79 Or. 387, 
155. Pe3.0. 

13. Jones y. Jones, 29 Del. 141, 97 
A 391. 

14. Wilmore v. Wilmore, 15 B. 


Mon. (Ky.) 49; De la Rama v. De la 
Rama, 7 Philippine 745; Harlan v. 
Harlarf, (Tex. Civ. A.) 125 SW 950. 

15. Rose v. Rose, 112 Cal. 341, 44 
P 658 (where a paper signed by de- 
fendant, containing an offer to di- 
vide the property and describing it as 
community property, was admitted, 
although it was an offer of compro- 
mise). 

16. Odom vy. Odom, 36 Ga. 286 (ad- 
mitting an antenuptial settlement to 
show the source of the property). 

17. Weersing v. Weersing, 137 
Minn. 480, 163 NW 658. 

18. McClung v. McClung, 42 Mich. 
53, 3 NW 250. 

{a] In Wisconsin on an applica- 
tion by a divorced wife for a final 
division of the husband’s property, 
the value of the property for the pur- 
pose of division should be determined 
as of the date of the hearing of the 
application and not as of the date of 
the original judgment. Martin v. 
Martin, 126 Wis. 237, 105 NW 783. 


antecedent circumstances showing 
that the wife took as trustee and not 
beneficially may be considered. Della 
v. Della, 98 Ark. 540, 136 SW 927. 

[b] The wife’s unchastity before 
marriage, aithough no ground for 
dissolving the marriage, may be con- 
sidered in the division of the prop- 
erty. Varney v. Varney, 58 Wis. 19, 
16 NW 36. 

21. Alimony decree see supra § 
686. 

22. Pereira v. Pereira, 156 Cal. 1, 
103 P 488, 134 AmSR 107, 23 LRANS 
Hey ies v. Jones, 29 Del. 141, 97 A 

Sal 

23. Heyman v. Heyman, 210 Ill. 
524, 71 NE 591; Weber v. Weber, 16 
Or. 163, 17 P 866 (reversing a decree 
finding that certain personal property 
is the wife’s separate property where 
she alleged in her petition that it be- 
longed to her husband); Hoh y. Hoh, 
84 Wis. 378, 54 NW 731. - 

24. Cummings v. Cummings, 75 
Cal. 434, 17 P 442; Wise v. Wise, (Ind. 
A.) 119 NE 501; Celli v. Sanderson, 
(Tex. Civ. A.) 207 SW 179; Borton 
v. Borton, (Tex. Civ. A.) 190 SW 192. 

25. Celli v. Sanderson, (Tex. Civ. 
A.) 207 SW 179. 

26. Bamford v. Bamford, 4 Or. 30; 
VOUNS Vie VOUS, “Clex: (Civan Ae) 23 
SW 83. 

[a] A description of a vested in- 
terest will not cover a contingent 
one. Scruggs v. Mayberry, 135 
Tenn. 586, 188 SW 207. 

{b] Under the Arkansas statute 
entitling the wife upon final judg- 
ment of divorce for her to one third 
of her husband’s property absolutely, 
and one third of the lands of which 
he was seized during marriage for 
life, and requiring the final judgment 
to designate the specific property to 
which the wife was entitled, does not 


28. Simpson v. Simpson, 80 Cal. 
237, 22 P 167; Arnold v. Arnold, 83 
Kan.) 539, 112 P 163. 

{a] Illustration.— Where _a_  di- 
vorce decree giving realty to plain- 
tiff “in trust’ for her children until 
the younger attained her majority, 
thereafter title to vest in plaintiff in 
fee, was barren of any description of 
the nature and purpose of the trust, 
it was held that it failed to meet the 
requirements of a declaration of 
trust. Greenwood y. Greenwood, 97 
Kan. 380, 155 P 807, 96 Kan. 591, 152 
IPGole 

29. Marvel v. Marvel, 163 Ky. 601, 
174 SW 27. 

167 Wis. 


30. Martin v. 
255, 167 NW 204. 

31. See cases infra this note, 

{a] MTllustrations.—(1) A decree 
awarding a homestead to the wife 
absolutely to be held by her “in trust 
for her support and that of her chil- 
dren” is not so construed as to qual- 
ify her absolute estate in the home- 
stead, since under the statute the 
court can only assign it to the inno- 
cent party either absolutely or for a 
limited time. Simpson vy. Simpson, 
80 Cal. 237; 22 P 167. (2) Under a 
statute providing that the court pro- 
nouncing a decree of divorce shall 
also order a division of the estate 
of the parties, a decree adjudging the 
homestead to be community property 
and directing a sale thereof for par- 
tition, did not devest plaintiff hus- 
band of any title that he had in such 
homestead, but merely provided for 
division of the property as prescribed 
by such article. Smith v. Smith, 
(Tex. Civ. A.) 91 SW 815. 

{[b] Final division of husband’s 
property.—(1) A judgment providing 
that the wife be and is hereby al- 
lowed and awarded the sole use and 


Martin, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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voree;** but, where the husband collects the rents 
pending the proceedings and takes the profits of 
community property assigned to the wife by the 
decree, he is accountable therefor.2? A decree 
awarding the wife a specific sum as ‘‘permanent 
alimony and division of property’’ is to be con- 
strued as a decree for a division of property,*4 
and such decree is not satisfied or affected by an 
agreement between the parties which is void as pro- 
motive of divorce.*> A decree directing payments 
for support whether in a gross sum or at stated 
intervals will not be regarded ‘as a distribution of 
the husband’s estate.®® A decree directing the ex- 
penditure of a specific sum in the repair of property 
awarded to the wife does not require repairs after 
such sum has been expended.?? An obscure decree 
in divorce may be upheld if its intention is made 
clear by reference to the pleadings and other pro- 
ceedings,®> and where the decree makes no disposi- 
tion of specific personal property in the wife’s pos- 
session, it will be assumed that the court intended 
to give it to her.*® So although a decree dividing 
mortgaged lands does not specifically state that the 
wife shall take the property subject to the mort- 
gage, where that is the only way in which she can 
take, the decree will be so construed.*® A provi- 
sion in a decree, in terms extinguishing the marital 
rights of each party in and to any property owned 
by the other, excludes the wife’s right to claim 
dower, or ‘an interest in the husband’s personal 
property on his death.4+ A decree as to property 
of the parties which is not mentioned in the plead- 
ings does not affect such property,*? nor does a de- 
eree affect the title to land of either party as 
against strangers to the suit, nor the title of any 
such stranger as against the parties.‘ 

Title to property awarded.1 Where the title to 
land is left undisturbed, the decree in effect ad- 
judges it in the party who holds it.2~ Where the 
decree makes an absolute assignment to the wife 
of a part of the husband’s estate, full title there- 


occupation during her life of the 


38. Coffey v. 
homestead, household fixtures, etc., is 


64 S 95. 
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Cross, 
See Harbour v. Harbour, 103 
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to vests in her without conveyance from him,? espe- 
cially where the decree recites that she is ‘‘to have 
and to hold’’ it for her separate use.* But where 
lands are set out to the wife by metes and bounds, 
the fee to no Jand cutside the boundaries will pass 
as appurtenant thereto.® Where the decree directs 
that the community property be equally divided, 
such property is held by them thereafter as tenants 
in common eo nomine.® Where the decree provides 
that the legal title to the homestead be vested in the 
wife for the use and benefit of the children whose 
custody she has been given until the youngest child 
should reach his majority, the title in fee does not 
vest in the wife.” Where the decree orders the hus- 
band to convey a certain interest in his lands in 
trust for the wife or pay a certain sum into court 
for her, such conveyance by the husband jis not a 
compliance with the order, where he had previously 
conveyed the land to his son.8» Where the husband, 
pursuant to a decree of divorce adjusting the prop- 
erty rights of the parties, pays money to his former 
wife before the decree becomes absolute, the title 
to such money passes absolutely to her, so that it 
cannot be reclaimed by him from the administrator 
of her estate should she die with the money in her 
possession before the decree becomes absolute.® ** 

[§ 784] b. Enforcement.** A decree for the 
restoration or division of property may be enforced 
by contempt proceedings,*® but not until the wife 
or someone authorized to act for her requests the 
execution of the conveyance as directed;** nor can 
a husband be punished for contempt for refusing 
to convey a greater interest in the property than 
is directed by the decree.*® 

[§ 785] ¢. Modification and Vacation.*® Or- 
dinarily a judgment providing for a division of real 
and personal property between the parties is final,°° 
and cannot be modified by the trial court after the 
term at which it is rendered,®! especially where the 
wife, being acquainted with the specifie parcels 
owned by the husband before the decree was en- 


185 Ala. 86, | Wright 205. 


4 Dagenett v. Louisburg Bank, 


a “final division and distribution” of 
the’ husband’s property within the 
meaning of St. (1915) § 2364, and 
not an award of alimony, and hence 
a life estate given the wife does not 
terminate at the death of the hus- 
band. Steinkopf v. Steinkopt, 165 
Wis. 224, 161 NW 747, 1 AmSR 1103. 
.(2) On the other hand a judgment 
providing for payment to a wife of 
twenty-five dollars monthly during 
her life is an award of alimony and 
not a final division and distribution 
of her husband’s estate. Steinkopf v. 
Steinkopf, supra. (3) Under Rev. 
St. 6 00, a money judgment, 
in terms made a lien on the hus- 
band’s property, and expressly pro- 
viding that execution may issue for 
its collection, rendered in favor of 
the wife although a divorce was 
granted to the husband, may be up- 
held as a division of property, al- 
though it is expressly denominated 
alimony. Fenn v. Fenn, 23 Oh. Cir. 
Ct. N. S. 205; Webster v. Miller, 18 
Oh; Ciry Ct. N.S) 272 [aff 83 Oh. St. 
473 mem, 94 NH 1119 mem]. 

aon Dean y. Dean, 5 Pick. (Mass.) 
428. 

33. Dillon vy. Dillon, 35 La. Ann. 
92. See also supra § 778 text and 
notes 63, 81. 


$4. Kistler v. Kistler, 141 Wis. 
491, 124 NW 1028. 

35. Kistler v. Kistler, 141 Wis. 
491, 124 NW 1028. 

86. Lally v. Lally, 152 Wis. 56, 
138 NW 651. 


. Wickes v. Wickes, 220 Ill. 32, 
77 NE 101. 


Ark. 273, 146 SW 867 (holding that, 
where the court, in a suit by a hus- 
band for divorce and for a recovery 
of land conveyed by him to the wife, 
granted a divorce and canceled the 
conveyance on the ground of the 
fraud of the wife, a division of the 
land between the parties could be up- 
held as limiting the husband’s inter- 
est in the property, after providing 
for the wife and children by her, to 
the exclusion of other heirs after his 
death). 

39. Sharp y. Sharp, 187 Ky. 492, 
125 SW 1091. 

40. Crosser v. Crosser, 121 Ark. 
64, 180 SW 337. 


41. Gum v. Gum, 122 Va. 32, 94 
SE 177. 
42. Carpenter v. Brackett, 57 


Wash. 460, 107 P 359. 

43. Towne v. Towne, 6 Cal. A. 697, 
925P 1050: 

44, Towne v. Towne, 6 Cal. A. 
697, 92 A 1050; Winfree v. Winfree, 
(Tex, Civ. A.) 139-SwWw 36: 

1. See also supra this section. 

2. Roberts v. Playle, 150 Iowa 279, 
129 NW 945. See also supra § 771. 

3. Ala.—Coffey v. Cross, 185 Ala. 
86, 64 S 95. 

7 ieee ay Ae v. Gholston, 54 Ga. 

85. ‘ 

Il].—Doyle v. Doyle, 268 Ill. 96, 108 
NE 796 


Ky.—Faris v. Goins, 13 SW 2, 11 
Kyl 752. 

N. H.--Swett v. Swett, 49 N. H. 264. 

Oh.—Gallagner v. Fleury, 36 Oh. 
St. 590; Broadwell v. Broadwell, 21 
Oh. St. 657; Lefevre v. Murdock, 


(Kan.) 49 P 156. 

5. Wiggin v. Smith, 54 N. H. 213. 

6 McLeran vy. Benton, 31 Cal. 29. 

7. Arnold v. Arnold, 83 Kan. 539, 
Ee GaSe 

8. Green v. Green, 143 N. C. 406, 
55 SE 818. 

9-44, Durland v. Durland, 67 Kan. 
734, 74 P 274, 68 LRA 959, 

45. Enforcement of alimony de- 
cree see supra § 684. 

46. Ex p. Latham, 47 Tex. Cr. 208, 
82 SW 1046. See also supra § 691. 

47. Butler v. Butler, 82 Kan. 130, 
107 P 540. : 
. Butler v. Butler, 82 Kan. 130, 
107 P 540. 

49. Modification of alimony decree 
see supra § 615. 

50. Kistler v. Kistler, 141 Wis. 
491, 124 NW 1028; Hopkins v. Hop- 
kins, 40-Wis. 462. 

51. Greenwood vy. Greenwood, 85 
Kan. 308, 116 P 828; Fenn vy. Fenn, 
23° Oh. Cim Ctl NoSi 2055) Zentzisey- 
Zentzis, 163 Wis. 342, 158 NW 284: 
Lally v. Lally, 152 Wis. 56, 138 NW 
651; Kistler v. Kistler, 141 Wis. 491, 
124 NW 1028; Thompson vy. Thomp- 
son, 73 Wis. 84, 40 NW 671; Webster 
v. Webster, 64 Wis. 438, 25 NW 434. 

[a] In California a decree grant- 
ing the property rights of the par- 
ties to a divorce suit becomes final 
six months after the entry thereof, 
and when not appealed from within 
that time the court has no power to 
modify it. Huneke v, Huneke,. 12 
CalwAce 9 s07) Rated. 

{[b] After remand on reversal. 
Where the court apportioned proper- 
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tered, permitted three years to elapse before at- 
tempting to set the division aside.®? The court may, 
however, after the term, reconsider its ratification 
of an agreement dividing the property when it is 
made to appear that the agreement was procured 
by fraud or duress.>* Since the court cannot divide 
that which does not exist, a decree ordering divi- 
sion of certain stock owned by the community is 
properly modified where the evidence shows that 
the community did not own the amount of stock 
claimed by plaintiff.°4 Where the judgment is for 
alimony, a stipulation of the parties that annual 
sums awarded may be accepted as a final division 
of property will not prevent subsequent modifica- 
tion of the judgment;°> and where the judgment in- 
cludes relief as to the division of property not de- 
manded, in the pleadings, that part of it relating 
to such division should be vacated.®® 

[§ 786] 4. Commissioners to Appraise and 
Divide. Commissioners to appraise and divide the 
property of a husband and wife in a divorce action 
are sometimes provided for by statute.57 

[§ 787] E. Agreements between the Parties. 
Voluntary settlements of the property interests be- 
tween the parties pending a divorce suit are not 
only lawful,°® but are to be commended.®® Such 
settlements are binding when the agreement there- 


for is embodied in the decree,®° and has become | the husband through the marriage.” 
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merged therein;* unless it appears that the de- 
cree was procured through fraud.®? An arrange- 
ment, however, entered into by the parties pend- 
ing the litigation in regard to the disposition of 
the property is not binding unless embodied in the 
decree.*? Where a division of property between 
the parties made at the husband’s suggestion is car- 
ried out by a written conveyance, such property, 
it has been held, may be awarded the wife, not- 
withstanding she was not entitled to a divorce.* 
Agreements “looking to such amicable settlement of 
property rights, entered into prior to the com- 
mencement of the suit, when untainted with fraud 
or collusion,®*®> and in the absence of coercion, in- 
timidation, or undue influence,®* are also enforce- 
able,*? and a decree made pursuant thereto for the 
benefit of the children is enforceable by the chil- 
dren.*® The court, however, may disregard such 
an agreement, if found to be void,®® and a separate 
suit to set it aside is not necessary.’° An offer of 
settlement which is withdrawn before acceptance 
is not binding.” 

[§ 788] F. Rights of Creditors. The rights 
of creditors and bona fide purchasers and eneum- 
brancers which attach prior to the institution of 
proceedings for the divorce cannot be defeated by 
a restoration to the wife of property obtained by 
But property 


ree 


ty, and plaintiff on retrial awarded 
by the appellate court introduced 
testimony as to the value and char- 
acter of the properties of the par- 
ties, the court could, without going 
beyond the issues, make a new ap- 
portionment, and set aside previous 


orders. Machado ‘ty. Machado, (Cal. 
Av) 172 Pr 1124. 

52. Ferry v. Ferry, 9 Wash. 239, 
87 P 431. 

53. pple v. Apple, 105 Ark. 669, 
152 SW 296. 

54. Van Horst v. Van Horst, 96 
Wash. 658, 165 P 886. 

55. Lally v. Lally, 152 Wis. 36, 
1388 NW 651. 

56. McMurray v. McMurray, 78 


Tex. 584, 14 SW 895. 

57. Crosser v. Crosser, 
64, 180 SW 337. 

fa] In Arkansas (1) the statute 
further provides that, if the real 
estate cannot be divided without 
prejudice to the parties, the court 
shall order a sale thereof by a com- 
missioner. But it is error to decree 
the property sold and one third of 
the gross amount of the proceeds 
paid over to the wife; for, in cases 
of sale, the court should ascertain 
the present value of her interest and 
order it to be paid over to her or 
otherwise protect her interest. Allen 
v. Allen, 126 Ark. 164, 189 SW 841. 
(2) Where a report of such commis- 
sioners is signed and approved by 
the court, the division becomes the 
act of the court, and is not subject 
to objection for errors made by com- 
missioners. Crosser v. Crosser, 121 
Ark. 64, 180 SW 337. (3) The oath 
required of partition commissioners 
is not necessary. Crosser vy. Crosser, 
121 Ark. 64,.180 SW 337, (4) The 
requirement of a bond in cases of 
constructive service has been held 
to appiy to that portion of a divorce 
suit which authorizes a division of 
the property. Allen v. Adlen, supra. 

[b] In Texas (1) where the char- 
acter and quality of community prop- 
erty is shown but not its value, the 
court is authorized to direct a par- 
tition by, commissioners, and it is un- 
necessary to prove the value of each 
article. Allen v. Allen, (Civ. A.) 128 
SW 697. (2) The husband is not en- 
titled to compensation for the man- 
agement of the property, but must 


121 Ark. 


account for all the rents and reve- 
nues arising therefrom. Williams v. 
Williams, 60. Tex. Civ. A. 179; 125 
SW 937, 1199. (8) The wife should 
be charged with one half of the com- 
munity funds taken by her when she 
separated from her husband. Wil- 
liams v. Williams, supra. 

58. Stoff v. Erken, 25 Cal. A. 528, 
144 P 312; Slattery v. Slattery, 139 
Iowa 419, 116 NW 608; Palmer v. 
Fagerlin, 163 Mich. 345,/ 128 NW 
207; Burdick y. Briggs, 11 Wis. 126. 
See also supra § 582 et seq. 

{a] Dower right may be released. 
Burdick vy. Burdick, 11 Wis. 126. 

59. Palmer v. Fagerlin,. 163 Mich. 
345, 128 NW 207. 

60. Ariz.—Wiltbank v. Wiltbank, 
18 Ariz. 435, 162 P 60. 

Cal.—Dunecan y. Duncan, 175 Cal. 
GOsee Lovee 4 4 

Colo.—Dickinson v. Dickinson, 50 
Colo. 232, 114 P 652. 

Ill.— Miller y. Miller, 234 Ill. 16, 84 
NE 681; Eller v. Eller, 198 Ill. A. 411; 
Thayer v. Thayer, 190 Ill. A, 8. 

Iowa.—Belding v. Huttenlocher, 
177 Iowa 440, 159 NW 191. 

Mich.—Mesler vy. Jackson Cir. 
Judge, 188 Mich. 195, 154 NW 63. 

[a] Where a wife has received a 
certain sum of money in lieu of prop- 
erty under a stipulation made pend- 
ing the suit and embodied in the de- 
eree, she is not thereafter entitled to 
a share of the property acquired by 
the husband while they were mar- 


ried. Dickinson y. Dickinson, 590 
Colo, 232, 114 P 652. 
61. Belding v. Huttenlocher, 177 


Iowa 440, 159 NW 191. 
62. Holt v. Holt, 23 Okl. 639, 102 


ies) alse! 

63. Sellon vy. Reed, 21 F. Cas. No. 
12,646, 5 Biss. 125; Miller v. Miller, 
206 Mo. 341, 103 SW 962. 

Agreements in respect to perma- 
nent alimony see supra § 582. 


64. Healy v. ifealy, 77 Ark. 94, 90 


SW 845. 
65. Loveren v. Loveren, 106 Cal. 
509, 39 P 801; Neddo v. Neddo, 56 


Kan. 507, 44 P 1; Richardson y. Rich- 
ardson, 36 Wash. 272, 78 P 920; Mar- 
tin v. Martin, 167 Wis. 255, 167 NW 
304; and cases infra notes 66, 67. 
fal A marriage settlement pro- 
viding that, if the parties shall fail 
to live together amicably, and shall 


Separate either by abandonment or 
by divorce, the property owned by 
either before marriage shall be re- 
tained by each, and that neither shall 
claim any interest in the other’s 
property acquired by reason of the 
marriage, and whereby each releases 
all claim to alimony in case of di- 
vorce, is illegal and will not be en- 
forced in divorce proceedings. Neddo 
v. Neddo, 56 Kan. 507, 44 P 1. 

66. Murray v. Murray, 28 Cal, A. 
533, 153) Pi 248. 

{a] Refusal of a husband to 
leave community property until after 
a settlement was made by his wife 
did not constitute either coercion, in- 
timidation, or undue influence. Mur- 
ray v. Murray, 28 Cal. A. 533, 153 P 


248. 

67. Ark.—Dickson v. Dickson, 102 
Ark. 635, 145 SW 529. 

C; 73 Cal. 


425, 15 Pp bil: Murray v. Murray, 28 
Cal, A. 533, 153 P 248, 

Ida.—De Cloedt v. De Cloedt, 24 
Ida. 277, 133 P 664. 

Iowa.—Kinkead y. Peet, 136 Iowa 
590, 111 NW 48. 
Wenneepone v. Mann, 24 La. Ann. 

Okl.—Howell v, Howell, 42 Okl. 
286, 141 P 412. 

[al Failure of consideration.— 
Where the trial court found against 
the husband and awarded a decree 
to the wife on a cross complaint, it 
was improper to decree cancellation 
of a conveyance previously made by 
the husband to the wife in settle- 
ment of a prior divorce suit, the de- 
cree not being sustairable on the 
ground that there was a failure of 
consideration, which was recited to 
be love and affection and one dol- 
lar. Dickson v. Dickson, 102 Ark. 
635, 145 SW 529. 

68. Gould v. Gunn, 161 Iowa 155, 
140 NW 380. 

69. Loveren v. Loveren, 106 Cal. 
509, 39 P 801; Laird v. Laird, 87 Kan. 


111, 123 P 869; Myers v. Myers, 88 
Nebr. 656, 180 NW 254. 

70. Loveren v. Lovcren, 106 Cal. 
509"-89SP SOL: 

71. Morrill v. Morrill, 192 Mich. 
150, 158 NW 190, 

72. Mayberry v. Whittier, 144 
Cal. 322, 78 P 16; Van Duzer v. Van 


Duzer, 6 Paige (N. Y.) 366, 31 AmD 


For. later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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which has been deereed to a wife as the final dis- 
tribution of the husband’s estate cannot be sub- 
jected to the lien of subsequent judgment creditors 
of the husband,’? and personalty decreed to the 
wife is not subject to attachment in a subsequent 
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action for the husband’s debts.7* Where a wife 
with her earnings pays a mortgage upon the home- 
stead, she is entitled to be subrogated to the rights 
of the mortgagee upon a decree for divorce in fa- 
vor of the husband, aD 


XXII. CUSTODY AND SUPPORT OF CHILDREN 


[$ 789] A. Jurisdiction—1. Of Subject Matter. 
While it would seem that courts, under their gen- 
eral chancery powers having jurisdiction over the 
persons and property of infants,’® have, even in the 
absence of statute, the power to award and control 
the eustody of the infant children of parties in a 
divorce suit,’? this has been denied.78 However, gen- 
erally by virtue of the statutes, the courts have full 
authority in divorce suits to provide for the cus- 
tody and support of the infant children of the 
marriage.’® Such children are and continue to be 
virtually wards of the court,8° and the court not 
only has the power, but it is its duty, to look after 
their welfare when the matter is properly brought 
to its attention.*! The statutes usually require the 
authority conferred to be exercised by the court in 
which the divorce proceedings were instituted.®? 


nority,®* and is subject to be invoked at any time 
within that period,®* and will not be interfered with 
by process issuing out of other courts.8° Under 
some statutes, however, jurisdiction in such cases is 
neither ‘continuing nor exclusive.®® 

[§ 790] 2. Of Person. In granting a divorce 
on substituted service where defendant and the 
infant children are not within the jurisdiction, the 
court has no power to award the custody of the 
children to plaintiff,” because of want of jurisdic- 
tion over the person of defendant;**® but once hay- 
ing acquired jurisdiction of the person of defend- 
ant, the removal of the children from the jurisdie- 
tion prior to the decree does not deprive the court 
of its jurisdiction to fix their custody.8® Even 
though a child is not domiciled in the state, its 
courts have jurisdiction to determine its custody if 


This jurisdiction continues during the state of mi- | the child is actually within the state, although its 


257; Sackett v. Giles, 3 Barb. Ch. 
(N. Y.) 204; Jennings v. Montague, 2 
See (48 Va.) 350. See also supra 

85. 

[a] Mortgagee in possession.—A 
decree cannot order a partition of 
the common real estate of the par- 
ties thereto, where a mortgagee is in 
the lawful possession of the proper- 
ty under a mortgage covering the 
whole of the land. Cummings v. 
Cummings, 75 Cal, 434, 17 P 442. 

73. A.D. Baker Co. v. Booher, 153 
Wis. 319, 141 NW 248. See also 
Roemer v. Traylor, 60 Tex. Civ. A. 
437, 128 SW 685. 

74. Simmonds v. Fenton, 95 Nebr. 
771, 146 NW 944. 

75. Spurlock vy. Spurlock, 80 Ark. 
37, 96 SW 753; Speers v. Reed, 12 
Ky. Op. 73. 

See Infants [22 Cyc 519]. 

77, Decker v. Decker, 176 Ala. 299, 
58 S 195; Bryan v. Bryan, 34 Ala. 
516; Varsey v. Varsey, 25 Oh. Cir. Ct. 
N. S. 229; Madson v. Wyoming Hu- 
mane Soc, ete., 25 Wyo. 338, 169 P 
336. 

78. Matter of De _ Saulles, 101 
Mise. 447, 167 NYS 445 (“The power 
to provide for the control of infants 
ijn a divorce action is wholly statu- 
tory’’). 

79. U. S.—Bennett. v. Bennett, 3 
F. Cas. No. 1,318, Deady 299. 

Ala.—Falley v. ‘Walley, 163 Ala. 626, 
630, 50 S 894 [cit Cyc]. 

Ark.—Horton v Horton, 75 Ark. 22 
86 SW 824, 5 AnnCas 91 

Cal.—Bancroft Vv. Bancroft, L732 
582; McKay v. San Francisco Super. 
Ct., 120 Cal. 143, 52 P 147, 40 LRA 
5853 Bennett v. Southard, 35 Cal. 688; 
Peo. v. Champion, 30 Cal. A. 463, 158 
P 501; Russell v. Russell, 20 Cal. A. 
e457; 129 P 467. 


Del.—Baker v. Baker, 27 Del. 438, 
89 A 1381. 

D. C.—Simmons v. Palmer, 33 App. 
592: 

Tll.—Pearson v. Pearson, 179 Ill. 
A. 127 


Ind.—Stone v. Stone, 158 Ind. 628, 
64 NE 86; Logan v. Logan, 90 Ind 
107; Bush’ v. Bush, 37 Ind. 164; Ju- 
lian v. Julian, 60 Ind. A. 520, 111i NE 
196. 

Towa.—Mollring v. Mollring, 167 
NW 524; Andrews v. Andrews, 15 
lowa 423: Jolly yv. Jolly, 4 Iowa 592. 

Kan.—In re Cooper, 86 Kan. 573, 
121 P 334; In re Mitchell, 1 Kan. 643; 
Kendall v. Kendall, 5 Kan. A. 688, 48 


P 940. 

Me.—Stetson v. Stetson, 80 Me. 
483, 15 A 60 
, Mass.—Stone vy. Dvffy, 219 Mass. 


178, 106 NE £95; Young v. McIntire, 


156 Mass, 27,-30 NE 167. 
Miss.—Cocke v. Hannum, 39 Miss. 
423. 
Mo.—Robinson vy. Robinson, 268 


Mo. 703, 186 SW 1032; In re Morgan, 
117 Mo. 249, 21 SW 1122, 22 SW 913; 
Brenneman v. Hildebrandt, 137 Mo. 
A. 82, 119 SW 452; Shannon vy. Shan- 
non, 97 Mo. A. 119, 71 SW 104. 

N. Y.—Davis v. Davis, 75 N. Y. 


pe 
C.—Sanders v. 167 
N. No 317, 83 SE 489. 

Oh.—tin re Talbot, 8 Oh. Dec. (Re- 
print) 744, 9 CincLBul 271. 

Or.—Gibbons_ v. Gibbons,, 75 Or. 
500, 147 P 5380; Doscher v. Blackiston, 
TO ake 

S. D.—Houghton v. Houghton, 37 
S.. D. 184, 157 NW, 316. 

Tex. —Rice v. Rice, 21 Tex. 58. 

Wyo.—Madson v. Wyoming Hu- 
mane Soe., ete., 25 Wyo. 338, 169 P 
336. 

[a] It ‘s the duty of the court, 
and not the jury, to award the cus- 
tody of the minor children. Cureton 
v. Cureton, 132 Ga. 745, 65 SE 65. 

80. Miner Vv. Miner, ina LED 
433). Cowls Vv. (sCowls,s= Sin Tllsi6 435; 
44 AmD 708: Gillett v. Bryant, 203 
Tll., A. 322°. In re Krauthoff, 191 Mo. 
A. 149, 177 SW 1112; Houghton v. 
Houghton, 37 S. D. 184, 157 NW 316. 

8i. Stone v. Stone, 158 Ind. 628, 64 
NE 86; Houghton v. Houghton, 37 
S. D. 184, 157 NW 316. 

82. Cal.—Bennett v. Southard, 35 
Cal. 688. 

Ind.—Bush v. Bush. 37 Ind. 164; 
Williams v. Williams, 13 Ind. 523; 
Julian y. Julian, 60 Ind. A. 520, 111 
NE 196. 

Iowa.—Hunt y. Hunt, 4 Greene 216. 
Fie bag aaa v. Hanrum, 39 Miss. 

Mo.—In re Krauthoff, 191 Mo. A. 
149, 177 SW 1112. 

N. Y.—Davis v. Davis, ae INR a2: 
Price v. Price, 55 N. Y. 

Oh.—Hoffman vy. ewe, 15° Oh. 
St. 427: In re Talbot, 8 Oh. Dec. (Re- 
print) 744, 9 CincLBul 271. 

See also cases supra note 79. 


Sanders, 


83. See infra_§ 807. 

84. Cal.—McKay vy. San Francisco 
Super. Ct., 120 Cal: 143, 52 P 147, 40 
LRA 585. 


Ijl.—Miner v. Miner, 11 Ill. 43; 
Cowls v..Cowls, 8 Ill. 435, 44 AmD 
708; Gillett v. Bryant, 203 Ill. A. 322. 

Ind.—Stone v. Stone, 158 Ind. 628, 
64 NE 86; Julian y. Julian, 60 Ind. A. 
520, 111 NE-196. 

Andrews, 15 


Iowa 423. 


Kan.—Kendall y. Kendall, 5 Kan. 
A, 688, 48 P 940. 
Mass.—Stone v. Duffy, 219 Mass. 


178, 106 NE 595. 
Mo.—In re Krauthoff, 191 Mo.A. 149, 


1% SW 112; In re Kohl, 82 Mo. A. 
442. 
Oh.—Neil v. Neil, 38 Oh. St. 558; 


Hoffman v. Hoffman, 15 Oh. St. 427. 

Porto Rico.—Ex p. Axtmayer, 19 
Porto Rico 378. 

Ss. D.—Houghton vy. Houghton, 387 
S. D. 184, 157 NW 3816. 

Wash.—-Wilson Vv. Wilson, 84 
Wash. 240, 146 P 615; Dyer v. Dyer, 
65 Wash. 535, 118 P 634. 

[a] Thus jurisdiction was exer- 
cised twelve years after the decree 
of divorce in favor of the wife and 
after her remarriage, where the 
maintenance of the children was not 
provided for by the decree. McKay 
v. San Francisco Super. Ct., 120 Cal. 
143, 52 P 147, 40 LRA 585. 


85. See cases supra note 84. 
86. Hx p. Garcia, (Tex. Civ. A.) 
187 SW 410. 


87. Cal.—De la Montanya v. De la 
Montanya, 112 Cal. 101, 44 P 345, 53 
AmSR 165, 32 LRA 82. 

D. C.— Seeley v. Seeley, 30 App. 191, 
12 AnnCas 1058. 

Iowa.—Mollring v. Mollring, 167 
NW 524; Keil v. Kell, 179 Iowa 647, 
161 NW 634; Kline v. Kline, 57 Iowa 
386, 10 NW 825, 42 AmR 47. 

Mont.—Thrift v. Thrift, 54 Mont. 
463,0071 P 272: 

N. S.—In re Chisholm, 47 N. S. 250. 

But see McGuinness v. McGuin- 
ness, 71 N. J. Eq: 1,.62 A 938%. [rev 
on other grounds 72 N. J. Eq. 381, 68 
A 768] (where an award of the chil- 
drew to plaintiff wife upon decree- 
ing her a divorce from bed and 
board for the cruelty of the husband 
was upheld, although the husband 
was a nonresident and made no ap- 
pearance, and service on him was 
made by publication). 

Extraterritorial effect see infra § 


831. 
88. Kell v. Kell, 179 Icwa 647, 161 
NW 634. 


89. Ga.—Schroeder 
144 Ga. 119, 86 SE 224. 


v. Schroeder, 


a re Dea v. Schrader, 34 Ind. 
Me.—Stetson v. Stetson, 80 Me. 
483, 15 A 60. 
N. H.—White v. White, 77 N. H. 
26, 86 A 353 


Wash.—State vy. Rhoades, 29 Wash. 
61, 69 P 389. 

Power to modify decree after re- 
moval of child beyond jurisdiction 
see infra § 809. 
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presence was brought about by force for the pur- 
pose of conferring jurisdiction.°° It is not neces- 
sary that the children be brought personally into 
court by writ of habeas corpus or otherwise.%* 

[§ 791] 3. Necessity of Prayer in Pleading. 
While it is not an essential part of a decree for 
divorce that the court shall dispose of the custody 
of the children,®? it is the duty of the court to 
protect such of them as may require its care,°* 
and the statutes usually authorize the court upon 
granting a divorce to award the custody of the chil- 
dren to either of the parties, even though no prayer 
therefor is contained in the pleadings.®* 

[§ 792] B. Custody pending Action and after 
Decree—l. Pending Action. In many jurisdictions 
the statutes are sufficiently broad to permit the 
courts to dispose of the custody of the children 
pending the action for divorce,®° even where the 
statute merely provides in terms that the custody 
may be awarded after a divorce is granted.®® 

[§ 793] 2. After Divorce. Statutes conferring 
jurisdiction upon courts in relation to the custody 
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terim order respecting such custody 


[$§ 790-794 


and support of children are usually construed as 
authorizing the court upon decreeing a divorce to 
determine as to which of the parents shall be 
awarded the custody of the children.°* Where cir- 
cumstances require it, the custody of the children 
may be provided for in a supplemental decree, al- 
though the original decree contains no provision 
therefor;°° and where a decree of divorce is silent 
as to the custody, the court may on a subsequent 
application make an order with regard thereto.*® 

[§ 794] 8. On Dismissal or Denial of Divorce. 
In several jurisdictions in which the question has 
arisen, the court, acting sometimes under statutory 
authority! and sometimes without such authority,” 
has held that in an action for divorce which fails 
because no ground therefor is proved, the court, al- 
though dismissing the action for divorce, may nev- 
ertheless make such provision as it deems necessary 
for the care, custody, and education of the chil- 
dren;* but the matter seems to rest largely in the 
discretion of the court. Other courts hold that, 
where a divorce is refused for failure to prove the 


190, 161 NW 525, LRA1917D 971 and 


Mont.—Pearce v. Pearce, 30 Mont. 


Scoggins, 80 


90. White v. White, 77 N. H. 26, 
86 A 353. : may be made). 
91. Mollring v. Mollring, (lowa) 
167 NW 524; Power v. Power, 65 N. J. oe (62289. 
Eg: 9355565 tA 14a prey. on: other C.—Scoggins v. 


grounds 66 N. J. Eq. 320, 58 A 192, 
105 AmSR 640]. : 

92. Arndt v. Arndt, 177 Mo. A. 
420, 163 SW 282. 

93. Simmons v. Palmer, 33 App. 
(D. C.) 592; Snover v. Snover, 10 
N. J. Eq. 261. See also supra § 789. 


94. Cal.—Ex p. Gordan, 95 Cal. 
ates 30_P 561. 
. C—Simmons y. Palmer, 33 App. 


592: Wells v. Wells, 11 App. 392. 
zgui:—Umlaut v. Umilauf, 22 ll. A. 
Iowa.—Kell y. Kell, 179 Iowa 647, 
ah NW 634; Zuver v. Zuver, 36 lowa 
190. 
Mich.—In re Austin, 173 Mich. 47, 
55, 188 NW 2387, AnnCas1914D 1749 


[ere-Cyc]F 

Mo.—In re Morgan, 117 Mo. 249, 21 
Siw: 1122, 22 SW 913: 

N. J.—Snover v. Snover, 10 N. J. 
Eq. 261. 


Oh.—Parker v. Parker, 8 Oh. Cir. 
Ct, 8635.4" Oh. Cir, Dec). 539: 

S. D.—Marks vy. Marks, 22 S. D. 
453, 118 NW 694. 

[a] The court may modify a de- 
cree of divorce obtained by a wife 
so as to require the husband to pro- 
vide for the support of a minor child 
in the custody of the wife, although 
the complaint omitted to claim an al- 
lowance therefor. Marks v. Marks, 
228, 192°453; 118 -INiW : 694. 

[b] In Nevada, however, when 
there is no answer in a divorce suit, 
the court has no power to award the 
custody of the children to a plaintiff 
who does not pray for such relief. 
Mitchell v. Mitchell, 28 Nev. 110, 79 


P 50. 

Cal.—Pereira v. Pereira, 156 
Cal. 1, 103 P 488, 134 AmSR 107, 23 
LRANS 880. 

Colo.—Gilpin v. Gilpin, 12 Colo. 504, 
21 °P 612. 

Tll.—Foss v. Foss, 100 Ill. 576. 

Iowa.—Green vy. Green, 52 Iowa 
403, 3 NW 429 (holding that a stat- 
ute authorizing the court to direct 
the payment of money for the sep- 
arate support and maintenance of the 
wife and the children is sufficient to 
authorize the court to make such or- 
ders regarding the custody of the 
children pending the action as their 
welfare demands). 

Mo.—In re Morgan, 117 Mo. 249, 21 
SW 1122, 22 SW 913 (holding that, 
where a court is authorized to dis- 
pose of the care, custody, and main- 
tenance of the children when a di- 
vorce skall be adjudged, an ad in- 


N. NG 318. But see Page v. Page, 166 
N. C. 90, 81 SE 1060 (holding that 
the court Should not award the cus- 
tody of a child pending an appeal 
from a judgment in a divorce suit to 
a parent who lives out of the state). 

Porto Rico.—Ex p. Axtmayer, 19 
Porto Rico 378. 

Wyo.—Madson v. Wyoming Hu- 
ae Soc., etc.. 25 Wyo. 338, 169 P 
ey eK cad v. Ryder, 30L. J. P. & 

{a] In the interlocutory judgment 
for divorce the court may declare the 
parties’ rights with respect to the 
custody of the children, providing 
that the rights of the parties shall 
become final only when the divorce 
decree becomes final. Pereira v. Pe- 
reira, 156 Cal. 1, 103 P 488, 134 Am 
SR 107, 23 LRANS 880. 

[b] “Pending” the action, as uscd 
in such statutes, means until its 
final determination on appeal or un- 
til the time for appeal has expired. 
Ex p. Axtmayer, 19 Porto Rico 378. 

96. In re Morgan, 117 Mo. 249, 21 
SW 1122, 22 SW 9138; Scoggins- v. 
Scoggins, 80 N. C. 218. 

987. Hansford vy. Hansford, 10 Ala. 
561; Stone v. Duffy, 219 Mass. 178, 
106 NE 595; Taylor v. Taylor, 47 Or. 
47, 81 P 367; Madson v. Wyoming 
Humane Soc., ete, 25 Wyo. 338, 169 
P 336. See also supra § 789. 

98. Kane v. Kane, 53 Mont. 519, 
165 P 457; Chambers v. Chambers, 15 
Nebr. 850, 106 NW 993. 

Hill v. Hill, 196 Mass. 509, 82 
NE 690. 

[a]. On petition of either of the 
parents, the court may enter a new 
decree or amend the old one as the 
circumstances of the parents and 
welfare of the children may require. 
Stone v. Duffy, 219 Mass. 178, 

NE 595. 

1. See supra § 789. 

2. See supra § 789. 

3. Ala—Anonymous, 55 Ala. 428; 
Cornelius vy. Cornelius, 31 Ala. 479. 

Ark.—Horton vy. Horton, COUAT Ke 225 
86 SW 824, 5 AnnCas 91. 

Cal.—Luck v. Luck, 92 Cal. 653, 28 
Pest. x p-'Saul, siv@aly As t3 82) eal60 


P=695. 
Kan.—In re Cooper, 86 Kan. 573, 
121 P34: 


Ky.—Hoskins y. Hoskins, 
478, 28 KyL 435. 

Mass.—De Ferrari v. De Ferrari, 
220 Mass. 38, 107 NE 404. 

Minn.—Jacobs y, Jacobs, 136 Minn. 


89 SW 


note. 

Tex.—Defee v. Defee, (Civ. A.) 51 
SW 274. 

Wis.—Penn vy, Penn, 169 NW 558; 
eee v. Voss, 157 Wis. 430, 147 NW 

[a] Reason for rule.—(1) “While 
it looks beyond the authority of the 
chancery court in divorce suits 
where no divorce is granted to award 
the custody of the children, yet it 
eannot be questioned that the chan- 
cellor of that court is invested with 
full power to award custody of 
minor children for their best inter- 
ests on.habeas corpus proceedings. 
It seems idle to turn parties out of 
court, and invite them into the chan- 
cellors’ chambers for 'the same relief 
sought in court.” Horton vy. Horton, 
75 Ark. 22, 24, 86 SW 824, 5 AnnCas 
91. (2) “Even those jurisdictions 
which hold that the court cannot de- 
termine the custody of. the children 
where a divorce is denied, concede 
that such custody may be determined 
in a proceeding by habeas corpus, 
and it seems a useless circuity to re- 
fuse to determine this question in an 
action in which the parties are be- 
fore the court and their domestic af- 
fairs have been judicially investigat- 
ed, when the same question may be 
presented to and determined by the 
same court in a different proceed- 


ing.” Jacobs v. Jacobs, 136 Minn. 
ne 198, 161 NW 525, LRA1917D 
[b] In Alabama a statute provid- 


ing that in cases of voluntary sep- _ 
aration a court of chancery may per- 
mit either the father or mother to 
have the custody of the children, in- 
cludes cases in which the conduct of 
the husband, aithough not amount- 
ing to legal cruelty or other cause of 
divorce, has justified the wife in 
leaving his house and returning to 
her father, and that in such cases 
the custody of the children should be 
ieee to her. Anonymous, 55 Ala. 

{c] In California the court can- 
not, upon denying a divorce, award 
the custody of the children to the 
wife where it does not find facts 
that the best interests of the chil- 
dren demand that they should be 
awarded her. Bensen y. Bensen, 20 
Cal. A. 462, 129 P 596. 

{d] In Louisiana the court has 
jurisdiction to award the custody of 
children where a decree is denied in 
an action for a divorce from bed 
and board. Knoll v. Knoll, 114 La. 
703, 38 S 523. 

4 Brenot v. Brenot, 102 Cal. 294, 
36 P 672; and cases supra note 8. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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facts alleged as grounds therefor, the court should 
make no provision for the custody or support of 
the children;®> but it has been held that, where a 
wife is denied a divorce because her husband’ s al- 
leged desertion was in pursuance of an agreement 
for separation, the court may enter a decree relat- 
ing to the custody of the children which the wife 
demanded as a part of the relief prayed in her 
bill;® and also that, although the court has no 
power to make a custodial order as to a child on 
denying divorce to the wife, it has nevertheless, un- 
der its general chancery powers, jurisdiction to set- 
tle the custody of the child on eross petition of 
the husband, the filing and contents of which were 
not challenged by the wife, and which prayed that 


[a] Where both parties are de- 
nied a divorce, the court is not re- 
quired to make an order as to the 
eare and custody of a child, since in 
an action for divorce the question of 
the custody of the children is en- 
tirely incidental and dependent alone 
upon the divorce proceedings. Brenot 
v. Brenot, 102 Cal. 294, 36 P 672. 

5. Ga.—Keppel v. Keppel, 92 Ga. 
506, 17-SE’ 976. 

250 Ill. 


354, 95 NE 345, 35 LRANS 1158, Ann 
Cas1912B 344 [rev 155 Ill. A. 619]. 

Iowa.—Mollring v. Mollring, 167 
NW 524; Garrett v. Garrett, 114 Iowa 
439, 87 NW 282. 

Mo. —King v. King, 42 Mo. A. 454. 

N. J.—Redding v. Redding, (Ch.) 
SoA (ze Z 

W. Va.—Lord y. Lora, 80 W. Va. 
547, 92 SE 749. 

[a] Reason for rule.—‘‘To refuse 
a divorce, in obedience to this policy, 
on the one hand, and take the child 
or children, constituting the strong- 
est tie between the parties, from one 
of them in disregard thereof, on the 
other, and in the same breath, would 
be both inconsistent and destructive 
of declared policy.” Lord v. Lord, 
80 W. Va. 547, 553, 92 SE 749. 

{b] In New York Code Civ. Proc. 
§ 1766, providing that, in an action 
for separation, the court may render 
judgment compelling the husband io 
make provision for the support of his 


wife, where under the circumstances. 


such a judgment is proper, without 
rendering a judgment of separation, 
applies only where a separation can 
be decreed on the evidence, and does 
not authorize the court to render a 
judgment for support, where judg- 
ment for separation is not author- 
ized. - Davis v. Davis, 75 N. Y. 221; 
Robinson v. Robinson, 146 App. Div. 
533, 131 NYS 260; Simon v. Simon, 6 
App. Div. 469, 39 NYS 573 [ate 159 
N. Y. 549 mem, 54 NE 1094 mem]; 
Douglas v. Douglas, 5 Hun 140; At- 
water v. Atwater, 53 Barb. 621, 36 
HowPr 431; Kaimman v. Kamman, 
151 NYS 226; Palmer v. Palmer, 29 
HowPr 390. : 

{[c] Upon dismissal of wife’s peti- 
tion for divorce, the parties, as to 
the custody of the children, stand as 
before the suit was instituted, the 
father being their natural guardian 
and entitled ordinarily to their cus- 
tody. King v. King, 42 Mo. A. 454. 

6. Power v. Power, 69 N. J. Eq. 93, 
55 A 111 [rev on other grounds 66 
N. J. Eq. 320, 58 A 192, 105 AmSR 


640]. 
7, Mollring v. Mollring, (Iowa) 
167 NW 524. 


8. Thomas v. Thomas, 250 Ill. 354, 
95 NE 345, 35 LRANS 1158, AnnCas 
A. 619]. 

9. Seeley v. Seeley, 30 App. (D. C.) 
191; Kjellander y. Kjellander, 92 Kan. 
42, 139 P 1013. 

40. Ala.—Burns v. Shapley, (A.) 
77 S 447; Coleman v. Coleman, 73 S 
473; Anonymous, 55 Ala. 428; Good- 
rich v. Goodrich, 44 Ala. 670; Cor- 
nelius v. Cornelius, 31 Ala, 479. 

Alaska.—Leak v. Leak, 3 Alaska 
164. 
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is otherwise.® 
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ehild.?° 


Ark.—Beene v. Beene, 64 Ark. 518, 
43 SW 968. 

Cal.—Bancroft v. Bancroft, 173 P 
582; Beyerle v. Beyerle, 155 Cal. 266, 
100 P 702; Wand v. Wand, 14 Cal. 
512; Nave v. Nave, 35 Cal. A. 27, 169 
P 253; Simmons y. Simmons, 22 Cal. 
A, 448, 1384 P 791. 

D. C.—Seeley v. Seeley, 30 App. 191, 
12 AnnCas 1058; Wells v. Wells, 11 
App. 392. 

Fla.—Williams v. Williams, 23 Fla. 
324, 2 S 768. 

Ill.—Cohn v. Scott, 231 Ill. 556, 83 
NE 191, 121 AmSR 342 [aff 134 Ill. 
A. 195]; Umlauf v. Umlauf, 128 Ill. 
378, 21 NE 600; Miner v. Miner, 11 
Ill, 43; Cowls v. Cowls, 8 Ill. 435, 44 
AmD 708; Pearson v. Pearson, 179 
lil. A. 127; Thomas vy. Thomas, 155 
Till, A. 619 [rev on other grounds 250 
Ill]. 354, 95 NE 345, 35 LRANS 1158, 
AnnCas1912B 344]; Smith v. Smith, 
Daiog A. 14; Peo. v. Hickey, 86 Ill. 

Ind.—Bryan y. Lyon, 104 Ind. 227, 
3. NE 880, 54 AmR 309; Julian v. 
Julian, 60 Ind. A. 520, 111 NE 196; 
Keesling v. Keesling, 42 Ind. A. 361, 
85 NE 837. 

Towa.—Albertus v. Albertus, 178 
Iowa 1124, 160 NW 830; Caldwell v. 
Caldwell, 141 Iowa 192, 119 NW 599; 
Cole yv. Cole, 23 Iowa 433. 

Kan.—Hayden v. Hayden, 74 Kan. 


U20 08 Sec2 2oite 

Ky.—Rietmann v. Rietmann, 168 
Ky. 830, 183 SW 215; Schnuck v. 
Schnuck, 163 Ky. 133, 173 SW 347; 
Pope v. Pope, 161 Ky. 104, 170 SW 
504; Colson y. Colson, 158 Ky. 68, 154 
SW 380; Shehan v. Shehan, 152 Ky. 
191, 153 SW 243; Davis v. Davis, 140 
Ky. 526, 131 SW 266; Barlow v. Bar- 
low, 90 SW 216, 28 KyL 664; Mas- 
terson v. Masterson, 71 SW 490, 24 
KyL 1352; Fletcher v. Fletcher, 54 
SW 953, 21 KyL 1302; Irwin v. Ir- 
win, 105 Ky. 632, 49 SW 432, 20 Kyl 
1761; McBride v. McBride, 1 Bush 
15. 
‘ ae ate v. Trahan, 125 La. 312, 
1 21 

Mich. Weiss v. Weiss, 174 Mich. 
431, 140 NW 587; Corrie v. Corrie, 42 
Mich. 509, 4 NW 2138. 

Minn.—Waldref v. Waldref, 135 


-Minn. 473, 159 NW, 1068; Wandersee 


BW euser sees 132 Minn. 321, 156 NW 
(aise Mosher v. McShan, 56 Miss. 

Mo.—Lusk v. Lusk, 28 Mo. 91; Wa- 
ters v. Gray, (A.) 193 SW 33; Shine 
v. Shine, (A.) 189 SW 403; In re 
Krauthoff, 191 Mo. A. 149, 177 SW 
1112; Dimmitt v. Dimmitt, 167 Mo. A, 
94, 150 SW 1107; Tatum v. Davis, 144 
fo. A. 125, 128 SW 766; Knepper v. 
Knepper, 139 Mo. A. 493, 122 SW 1117; 
Brenneman vy. Hildebrandt, 137 Mo. A. 
82, 119 SW 452; Ashburn v. Ashburn, 
101 Mo. A. 365, 74 SW 394. 

Mont.—Kane v. Kane, 53 Mont. 519, 
LGD Sey 4b. 

Nebr.—Nathan v. Nathan, 165 NW 
955; Mackey v. Frenzer, 93 Nebr. 584, 
141 NW 199; Blid v. Blid, 82 Nebr. 
294, 117 NW 700. 

N. J—English v English, 32 N. J. 
Kq. 738. 


C. Award of Custody—l. 
Welfare of Child. While there is no absolute rule 
by which it can be determined which of two contest- 
ing parents is entitled to the custody of a child on 
their separation,® the paramount consideration in 
determining to whom the custody of a child shall 
be awarded after a divorce is the welfare of the 
To that welfare the claim and. personal 
desires of the parents,!t and even the wishes of the 
child,‘? must yield, especially if such desires or 
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the husband have such custody;? but that where, 
as a matter of practice, a cross bill is considered 
improper pleading in such a ease, so that nothing 
remains but a dismissed bill for divorce, the rule 


Interest or 


N. Y.—Lester v. Lester, 178 App. 
Div. 205, 165 NYS 187 [aff 222 N. Y. 
546 mem, 118 NE 1065 mem]; Earle 
v. Earle, 158 App. Div. 552, 143 NYS 
841; Ullman y. Ullman, 151 App. Div. 
419, 1385 NYS 10681; Peo. v. Lawson, 
111 App. Div. 473, 98 NYS 130; Peo. 
v. Humphreys, 24 Barb. 521; Putnam 
v. Putnam, 3 Code Rep. 122; Cook v. 
Cook, 1 Barb. Ch, 639; Ahrenfeldt v. 
Ahrenfeldt, Hoffm, 497. 

N. C.—-In re D’Anna, 117 N. Cy 462, 
23 SE 4381. 
ioe .—Copeland vy. Copeland, 159 P 

Or.—Matthews v. Matthews, 60 Or. 
451, 119 P 766; Bailey v. Bailey, 17 
Or. 114, 19 P 844; Lambert v. Lam- 
bert, 16 Or, 485, 19 P 459; Pittman v. 
Pittman; 3) Or 553. 

R. I1—McKim vy. McKim, 12 R. I. 
462, 34 AmR 694. 

S. C.—Prather v. Prather, 4 S. C. 
Kq. 33. 

Ss. D.—Houghton v. Houghton, 37 
Sil i844) Lo EN iodo. 


Tenn.— Graham v. Graham, 140 
Tenn. 328, 204 SW 987; Kenner v. 
Kenner, 139 Tenn. 211, 201 SW 779, 


LRA1918E 587; Lyle v. Lyle, 86 Tenn. 
372, 6 SW 878; Brandon vy. Brandon, 3 
MenneCivineAGe ous 

Tex.—Haymond v. Haymond, 74 
Tex. 414, 12 SW 90; Smith v. Smith, 
(Civ. A.) 200 SW. 1129; Noble v. No- 
ble, (Civ. A.) 185 SW 318; Ex p. 
Boyd, (Civ. A.) 157 SW 254. 

Vt.—Deyette v. Devette, 104 A 232. 

Va.—Myers v. Myers, 83 Va. 806, 6 
SE 630. 

Wash.—State Vv. King County 
Super. Ct., °90 Wash. 80, 155 P 398; 
Wingard v. Wingard, 56 Wash. 354, 
105 P 833; Pierce v. Pierce, 52 Wash. 
679, 101 P 358; Kane v. Miller, 40 
Wash. 125, 82 P 177; Kentzler v. 
Kentzler, 3 Wash. 166, 28 P 370, 28 
AmSR 21, 

W. Va.—Dawson vy. Dawson, 57 W. 
Va. 520, 50 SE 613, 110 AmSR 800. 

Wis.—Welch vy. Welch, 33 Wis. 534. 

Wyo.—Linch y. Harden, E76 P56 
Madson Wyoming Humane Soc., etc., 
AD NV. YO. 183.5, LOO ba OO LOO ian GLe 
Cyede 

Eng.—D’Alton y. D’Alton, 4 P. D. 
87; Suggate v. Suggate, 29 L. J. P. 
& M. 167. 

N. S.—In re Chisholm, 47 N. S. 259. 

[aj] Methed of determination —In 
determining the propriety of making 
such an order, the court will consider 
all the existing circumstances at the 
time of the application, but will not 
allow affidavits to be read as to the 
truth or falsehood of charges con- 
tained in complainant’s petition. 
Ryder v. Ryder, 30 L. J. P. & M. 44. 

11. Mich.—Weiss v. Weiss, 174 
Mich. 431, 140 NW 587. 

Mo.—In re Krauthoff, 191 Mo. A. 
AL Oe Uf ASB i lt Ee 


Tenn.—kKenner vy. Kenner, 139 
eet 211, 201 SW 779, LRA1918E 


Tex.—Noble v. Noble, (Civ. A.) 185 
Sw. 318. 

Wyo.—Madson v. Wyoming Hu- 
mane Soc., etc., 25 Wyo. 338, 169 P 


336. 
12. In re Krauthoff, 191 Mo. A, 
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wishes are opposed to that object.1% 

[§ 796] 2 Award to Third Person. Unless re- 
quired by statute,!# the court is not bound to award 
the custody to one of the parents.o The parents 
have a right nevertheless, by nature and by law, 
to the custody of children, which right should never 
be denied, except for the most cogent reasons;*® 
and unless it is clearly shown that both the par- 
ents are unqualified,!? the court is not justified in 
awarding the custody of the children to a third per- 
son;'8 and it has been held that, where a father is 
not apprised that an order would be asked for 
committing the custody of his son to the child’s 
grandfather, who was not a party to the proceed- 
ing, such an order is unauthorized.1® But whenever 
conditions are shown to be such that to continue 
the custody of the child with the parents, or either 
of them, would be contrary to the permanent well- 
being of the child, then the natural right of the 
parent must give way,?° for this natural right of 
guardianship is less paramount than the life, health, 
or morals of the child.?+ 

[§ 797] 3. Award to Father or Mother—a. In 
General. While neither parent has an absolute 
right to the custody of minor children,?? neverthe- 
less the respective claims of each will be considered 
in determining to whom custody of the children 
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should be awarded.?? It is within the power of the 
court to grant the custody of children to one party 
or both, as will meet the best interest of the chil- 
dren.24 But custody should not be awarded for the 
purpose of gratifying the mere feelings and wishes 
of one parent or the other or with any idea of pun- 
ishing or rewarding either parent.?> The fitness of 
the respective parties, their adaptability to the task 
of caring for the child, their ability to control and 
direct it, the age, sex, health, and surroundings of 
the child, and the influences likely to be exerted 
upon it, are all to be considered.2® In granting the 
wife a divorce the sole eustody of a young child 
requiring the mother’s care may be awarded to her 
with privilege to the husband of visiting the child 
at reasonable periods,?* and an award of custody 
alternately to each parent for a short period has 
been held improper.?® 

Poverty alone has never been accepted by the law 
as a legal reason for declining to give either par- 
ent the custody and control of the issue of the 
marriage.”° 

[§ 798] b. To Father. At common law the fa- 
ther is generally entitled to the custody and con- 
trol of the children,®° and following the common 
law rule, many of our courts have held that all else 
being equal the custody should be awarded to the 


suit determines that neither the fa- 


aa 177 SW 1112. And see infra §| 39 NW 226. 
02. 


13. In re Krauthoff, 191 Mo, A. 
(149, 177 SW 1112. 

14. See statutory provisions; and 
McCabe v. McCabe, 126 Wis. 154, 105 
ey 665; Hopkins vy. Hopkins, 39 Wis. 
167. 

15. Alaska.—lLeak vy. Leak, 3 
Alaska 164. 

Ind.—Keesling v. Keesling, 42 Ind. 
A. 361, 85 NE 837. 

76 Kan. 


Kan.—Collins v. Collins, 
93; 90 P 809. 

Mo.—In re Krauthoff, 191 Mo. A. 
149, 177 SW 112; In re Steele, 107 
Mo. A. 567, 81 SW 1182. 

Tex.—Noble v. Noble, (Civ. A.) 185 
SW 318. 

[a] Pending action.—Under Comp. 
St. (1910) §§ 3932, 3933, relating to 
custody of children in divorce pro- 
ceedings, the court may order the 
children into the custody of a third 
person during the pendency of 
the action. Madson v. Wyoming 
Humane Soc., etc., 25 Wyo. 338, 169 P 
336 


16. Waters v. Gray, (Mo. A.) 193 
SW 33. 

17. Iowa.—Farrar v. Farrar, 75 
Iowa 125, 39 NW 226. 

Ky.—Bottom v. Bottom, 143 Ky. 
666, 137 SW 198; Adams v. Adams, 1 
Duy. 167. 

La.—In re Laplain, 8 S 615. 

Mass.—Stone y. Duffy, 219 Mass. 
178, 106 NE 595. 

Nebr.—Norval v. Zinsmaster, 57 
ING LOSS adie INE oslo, 8 clo A ts by 


500. 

Or.—Lambert vy. Lambert, 16 Or. 
485, 19 PB 459. 

Tex.—Rice v. Rice, 21 Tex. 58. 

Wyo.—Madson vy. Wyoming Hu- 
fy ie Soe, etc, 25 Wyo. 338, 169 P 
36. 

Eng.—Chetwynd v. Chetwynd, L. 
18, ah 1eheny)y 

{a] Unfitness of parents must be 
proved.—‘‘Certainly, before the par- 
ents, or either of them, can be de- 
prived of the custody of their minor 
children, it should quite satisfactor- 
ily appear that they are not, because 
of unfitness, entitled to such cus- 
tody, and that the person to whom 
they tnay be awarded is a fit and 
proper person. This should not be 
left in doubt, but should affirma- 
tively appear from the _ evidence.” 
Farrar v. 


18. Farrar v. Farrar, 75 Iowa 125, 
39 NW 226; Gustin v. Gustin, 59 Or. 
22165 116) P 4072: 

19. Wood v, Wood, 61 App. Div. 
967 107 NYS 72: 

20. Burns v. Shapley, (Ala. A.) 77 
S 447; Waters v. Gray, (Mo. A.) 193 
SW 33. 

[a] “he theory upon which the 
court proceeds in such cases is that 
the custody and control of the parent 
over his minor children is a trust 
committed to him by the state, and 
this trust is dominated by the su- 
preme guardianship of the state as 
parens patriae of all infants within 
its border, and when the parent 
akuses the trust so as to endanger 
the welfare of the child, in such sort 
as to hamper or retard its develop- 
ment into a good citizen, the interest 
of society requires the state to as- 
sert its supreme guardianship and 
protect its ward.’ Burns v. Shapley, 
(Ala. A.) 77 S 447. 

{b] Where child’s welfare de- 
mands it (1) the court may award 
the custody of the children to whom- 
soever it sees fit. Leak v. Leak, 3 
Alaska 164 (where neither the father 
nor mother have peculiar character- 
istics to justify the custody of the 
children, the court may make such 
order for their custody as the wel- 
fare of the children may warrant). 
Keesling v. Keesling, 42 Ind. A. 361, 
85 NE 837 (if it appears to the court 
that the best interests of the child 
require that neither of the parents 
should have control of it, its cus- 
tody may be awarded to a third per- 
sou, as the child’s grandfather); Col- 
lins v. Collins, 76 Kan. 93, 90 P 809 
(when necessary to promote the wel- 
fare of children, the court may take 
them away ‘from both parties and 
award their custody to one who is a 
stranger to the action and who re- 
sides beyond the judicial district). 
(2) A wife, who was divorced for 
adultery, and married her paramour 
after his wife had obtained a di- 
vorce, was not, after her husband’s 
death, entitled:to the custody of her 
infant daughter, as against respecta- 
ble relatives of the husband, who 
were financially able to care for the 
child. In re Steele, 107 Mo. A. 567, 
81 SW 1182. 

[ec] Intervention of third persons. 


Farrar, 75 Iowa 125, 128,!—(1) Where the court in a divorce 


ther nor mother is a suitable person 
to have custody and control of a 
child, it may award its custody to a 
Suitable third person who intervenes 
and asks for the custody. Noble v. 
Noble, (Tex. Civ. A.) 185 SW 318. 
(2) After a decree of separation in 
favor of the party in whose custody 
children of the marriage haye been 
placed, the court may allow the in- 
tervention of any person in their be- 
half to question the propriety of the 
continuance of such custody. God- 
rich v. Godrich, L. R. 3 P. 134; March 
Vv. March, db. ti, WP 2375 


21. Burns v. Shapley, (Ala. A.) 77 
S 447; Waters v. Gray, (Mo. A.) 193 
SW 33. 

22. See supra §§ 795, 796. 


23. Hunt v. 
(Iowa) 216. 
24. nerdy v. Badolato, (Wash.) 


176 P 2 
(Mo. A.) 189 


Hunt, 4 Greene 


25. Shine vy. Shine, 
SW 4038; In re Krauthoff, 191 Mo. A. 
149, 177 SW 1112. 

26. In re Krauthoff, 191 Mo. A. 
149, 177 SW 12412. 

27. Towles v. Towles, 176 Ky. 
225, 195 SW 437; Shine v.: Shine, 
(Mo. A.) 189 SW 408. 

{a] Where both parents were of 
good moral character, but the hus- 
band was occupied with an exacting 
business, the best interests of their 
ten year old boy required placing 
him with his mother on certain con- 
ditions as to education, religious 
training, and visits to his father. 
eee v. Shine, (Mo. A.) 189 SW 
403. 

28. Towles v. Towles, 176 Ky. 225, 
195 SW 437; Dimmitt v. .Dimmitt, 
167 Mo. A. 94, 150 SW 1107. 

[a] Reason for rule.—-—‘“Such an 
arrangement would be greatly to the 
detriment of the children, because it 
would give them no fixed or perma- 
nent home, but rather keep them 
unsettled and on the move. Nothing 
can be more demoralizing to a home 
or destructive to good citizenship 
than to have children of the age of - 
these boys going from one home to 


another each month.’ Towles_ v. 
ies 176. Ky. 226, 228) 195 Sw 
“29. Rietmann vy. Rietmann, 168 
Ky. 830, 183 SW 215. 

30. Shehan v. Shehan, 152 Ky. 


191, 153 SW 243. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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father,?t unless the child, on account of tender 
years, or being a female, imperatively requires that 
attention which only a mother can supply.22. Under 
the statutes, however, empowering the courts in 
their discretion to award the eustody of the chil- 
dren to either parent, the courts are not bound to 
recognize the paramount right which the father 
had at common law to the custody of the chil- 


dren.38 
[§ 799] c¢ To Mother. 

shown to be unfit,** she properly may be awarded 
31, Ark.—Baker ee Durham, 95 

Ark. 355, 129 SW 789. : 
Conn.—-Bennett vy. Bennett, 43 


Conn. 313. 
Ill.—Miner vy. Miner, 11 Ill. 43. 
Ind.—Bryan v. Lyon, 104 Ind. 227, 

3 NE 880, 54 AmR_ 309; Conn v. 

Conn, 57 Ind. 323. 

Iowa.—Farrar vy. Farrar, 75 Iowa 
125, 39 NW 226; Hunt v. Hunt, 4 
Greene 216. 

Ky.—fdwards v. Edwards, 64 SW 
726, 23 KyL 1051; Irwin vy. Irwin, 
105. Ky. 632, 49 Sw 4382, 20 KyL 
1761; McBride vy. McBride, 1 Bush 


aby, 
‘pena aa v. Darby, 36 La. Ann. 
28 S 


19 88 Randall vy. Randall, 


Mo.—Brenneman v. Hildebrandt, 
137 Mo, A. 82, 119 SW 452. 

Mont.—State vy. Giroux, 19 Mont. 
149, 47 P 798. 

N. Y.—Van Syckle v. Van Syckle, 
168 App. Div. 924 mem, 152-NYS 
1047; Ullman v. Ullman, 151 App. 
Div. 419, 135 NYS 1081; McGown v. 
McGown, 19 App. Div. 368, 46 NYS 
285 [aff 164 N.Y. 558 mem, 58 NH 
1089 mem]; Ahrenfeldt v. Ahren- 
feldt, Hoffm. 497. 
abet C.—Ex p. Hewitt, 45 S. Cc. L. 


Tenn.—Evans vy. Evans, (Ch. A.) 
57 SW 367. 
Va.—Denny v. Denny, 118 Va. 79, 


86 SEH 835; Latham vy. Latham, 30 
Gratt.s GiSVa.) -30 7%. 
Wash.—Morin v. Morin, 66 Wash. 


312, 119 P 745, 37 LRANS 585. 

[a] Where a father and mother 
are equally fitted in character and 
ability for the custody of their chil- 
dren, in the eye of the law the fath- 
er’s right is superior to the moth- 
er’s, and the courts must maintain 


it. State v. Giroux, 19 Mont. 149, 
ATRIOS: 
382. Baker v. Durham, 95 Ark. 


355, 129 Sw 789.. And see infra § 
799, 

[a] A boy who has arrived at an 
age where the mother finds it difi- 
cult to control him is properly 
awarded to the father. Kennedy v. 
Kennedy, (Mo. A.) 182 SW 100. 

83. Ala.—Anonymous, 55 Ala. 428; 
Cornelius v. Cornelius, 31 Ala. 479. 

Alaska.—Leak v. Leak, 3 Alaska 
164. 

Cal.cWand v. Wand, 14 Cal. 512. 

Ill.—Pearson v. Pearson, aries ALUN 
O \ Ue, 

Towa.—Green v. Green, 
403, 3 NW 429. 

Ky.—Adams v. Adams, 1 Duv. 167. 

Mo-—Lusk ve dausk, 28) Mo, 91, 


52 Iowa, 


Shine v. Shine, (A.) 189 SW 403; Inre 
Krauthoff, 191 Mo. A. 149, 177 SW 
u ba bn lye 

N. Y.—Ahrenfeldt v. Ahrenfeldt, 
Hoffn. 497. 

Pa.—Com. v. Addicks, 5 Binn. 520. 

S. C.—Prather v. Prather, 4 S. C. 
Eq. 33. 

Tenn.—Lyle v. Lyle, 86 Tenn. 372, 
6 SW 878. 

Tex.—Norris v. Norris, (Civ. A.) 
46 SW 405. 


Wis.—Welch v. Welch, 33 Wis. 534. 
Eng.—Marsh vy. Marsh, 5 Jur. N.S 


6. 
Discretion of court see infra § 
803. 
34. 
35. 


See infra § 801. 


Ala.—Anderson v. Anderson, 


Unless the mother is 


‘) grounds 168 Il. 


DIVORCE 


good health.*¢ 


the mother.?® 


[19C.J.] 345 


the custody of young children needing a mother’s 
eare and attention,®® or of a child who is not in 
So. other things being equal pref- 
erence may be given the wife in the award of the 
custody of daughters,** notwithstanding the father 
may be better able financially to raise them than 


[§ 800] d. To Prevailing Party. Under the dis- 


cretion vested in the court,®® the custody of the 


165 Ala, 181, 51 S 619. 

Ark.—Atkinson y. Atkinson, 178 
SW 375; Meffert v. Meffert, 118 Ark. 
582, 177 SW 1; Beene v. Beene, 64 
Ark. 518, 43 SW 968. 

Cal.—Wand v. Wand, 14 Cal. 512. 

Colo.—Luthe vy. Luthe, 12 Colo. 
421, 21 P 467. 

Tl.—Umlauf v. Umlauf, 128 Tl. 
878, 21 NE 600; Draper vy. Draper, 
68 Ill. 17; Miner v. Miner, 11 Ill. 43; 
Gillett yv. Bryant, 203 Ill. A. 329: 
Pearson v. Pearson, 179 Ill. A. 127; 
Peo. v. Hickey, 86 Ill. A. 20; Iago v. 
Iago, 66 Ill. A. 462 [rev on other 
Sooo 48. NE 1305 6L 
AmSR 120, 39 LRA 115], 


Wigs Sampo gete v. Reeves, 75 Ind. 
Towa.—Aitchison v. Aitchison, 99 
Iowa 938, 68 NW _ 573;  Schichtl v. 


Schichtl, 88 Towa 210, 55 NW 309. 


Kan.—Brandon y. Brandon, 14 
Kan. 342.1 
Ky.—Caudill v. Caudiil, 172 Ky. 


460, 189 SW 4381; Wills v. Wills, 168 
Ky. 35, 181 SW 619; Hayden v. Hay- 
den, 167 Sky. 569, 180" Sw) 961: 
Schnuck v. Schnuck, 163 Ky. 133, 173 
SW 347; Pope v. Pope, 161 Ky. 104, 
170 SW 504; Shehan v. Shehan, 152 
Ky. 191, 153 SW 243; Shallcross v. 
Shallcross, 185 Ky. 418, 122 SW 223; 
Barlow v. Barlow, 90 SW 216, 28 
KyL 664; Irwin v. Irwin, 96 Ky. 318, 
28 SW 654, 30 SW 417, 16 Kyl 657; 
Thiesing v. Thiesing, 26 SW 718, 16 
Kye TS, 


Md.—Harding vy. Harding, 22 Md. 
334. 
"Mass.2-Haskell v. Haskell, 152 


Mass. 16, 24 NE 859. 

Mich.—Hazelton v. Hazelton, 162 
Mich. 192, 127 NW 297; Klein v. 
Klein, 47 Mich, 518, 11 NW _ 867. 

Miss.—Johns y. Johns, 57 Miss. 
530. 

Mo.—Shine v. Shine, 189 SW 403; 
Messenger y. Messenger, 56 Mo. 329; 
Knepper v. Knepper, 139 Mo. A. 493, 
122 SW 1117; Million v..Million, 106 
Mo, A. 680, 80 SW 290; Brown v. 
Frown, 53 Mo, A. 453; Wagner v. 
Wagner, 6 Mo. A. 573. 

Nebr.—Boxa v. Boxa, 92 Nebr. 78, 
137 NW 986. 

N. J.—Moyer v. Moyer, 75 N. J. 
Eq. 439, 72 A 965; Power v. Power, 
66 N. J. Eq. 320, 58 A 192, 105 Am 
SR 653; Abele v. Abele, 62 N. J. Eq. 
644, 50 A 686; Johnsqn y. Johnson, 
4 NJLJ 241. 

N. Y.—Peo. v. Sinclair, 91 App. 
Div. 322, 86 NYS 539; Osterhoudt v. 
Osterhoudt, 28 Mise. 285, 59 NYS 
797 [aff 49 App. Div. 636, 63 NYS 
1113 (app dism 168 N, Y. 358, 61 NE 

) 


4 


N. C.—Scoggins v. Scoggins, 80 
INGE Ciro ls. 

Oh.—Leavitt yv. Leavitt, Wright 
719. 

R. I.—McKim vy. McKim, 12 R. I. 
462, 34 AmR 694. : 

Tenn.—Lyle v. Tuyle, 86 Tenn. 372, 
6 SW 878. 

Utah.—Holm v. Holm, 44 Utah 
242,.139 P- 937%. 

Va.—Trimble y. Trimble, 97 Va. 
217, 33 SE 531. 

Wash. — Guerin Vv. Guerin, 45 


Wash. 486, 88 P 928; Smith v. Smith, 
15> Wash. 237, 46 P 234. 

[a] Where both the wife and the 
husband are of good moral character 
and devoted to their children, it has 
been held proper to give the custody 


children is usually awarded to the party that pre- 
vails in a suit for divoree,*° whether the divorce is 


of three girls and a boy, aged twelve, 
ten, nine, and four years, respective- 
ly, to the wife, instead of to give 
two of the children to each of the 
parties. Fisher v. Fisher, (Mo. A.) 
207 SW 261. 

{b] The domicile of the infant is 
unimportant, and the awarding of 
custody will not be controlled by the 
legal right of a nonresident father 
to custody, when the child is actu- 
ally in the custody of the mother, 
the court tkeing solely concerned 
witn the child’s best interests. Ken- 
ner v. Kenner, 139 Tenn. 211, 201 
SW 779 LRAI918E 587 [reh den 139 
Tenn. 700, 202 SW 723, LRALIISEH 
587]. See also supra § 790. 

386. Leak y. Leak, 3 Alaska 164; 
Reeves v. Reeves, 75 Ind. 342; Bar- 
low v. Barlow, 930 SW _ 216, 28 KyL 
664 [reh den 90 SW 1055, 28 KyL 
1014]; Kcontz v. Koontz, 25 Wash. 
336, 65 P 546. 

87. Ala.—Anonymous, 55 Ala. 428. 

Ark.—Weann v. Wann, 85 Ark, 471, 
108 SW 1052. 

Ky.—Caudill v. Caudill, 172 Ky. 
460, 189 SW 431; Wills v. Wills, 168 
Ky. 35, 181 SW 619; Hall v. Hall, 77 
SW 668, 25 KyL 1304; Irwin v. Ir- 


win, 105 Ky. 632, 49 SW 432, 20 KyL 
1761. 
oe vy. Levering, 16 Md. 
ay 
Mo.—-Messenger v. Messenger, 56 
Mo. 3829. 
N. Y.—Peo. v. Winston, 65 App. 
Dive Leola toe NYS 456: 
oe cen v. Leon, 79 Or. 347, 155 


Ss. D.—Greenleaf v. Greenleaf, 6 
S. D. 348, 61 NW 42. 
(Civ. 


A.) 102 SW 943. 

Wyo.—Linch y. Harden, 176 P 156. 

38. Rietmann v. Rietmann, 168 Ky. 
830, 183 SW 215; Lester v. Lester, 
178 App. Div. 205, 165 NYS 187 [aff 
222 N. Y. 546 mem, 118 NE 1065 
mem]; McKay v. McKay, 77 Or. 14, 
149 Ps 1032: 

{a] The poverty of the mother is 
no legal reason for declining to give 
her on divorce the custody and con- 
trol of a minor child. Rietmann vy. 
Bebe, 168 Ky. 8380, 183 SW 


{b] That a divorced father’s for- 
tune is large, or that he can provide 
his nine year old daughter with ex- 
pensive aids to education, and social 
opportunities much beyond what the 
mother’s environment can furnish, 
are not sufficient reasons for depriv- 
ing the mother of such child’s cus- 
tody. Giester~ sv.) “Westery 7s App: 
Div. 205, 165 NYS 187 [aff 222 N. Y. 
546 mem, 118 NE 1065 mem], 

39. See infra § 803. 

40. See cases infra notes 41-44, 

{a] In Louisiana (1) Civ. Code 
art 157 declares that in all cases 
of divorce the minor children ‘shall 
be placed under the tutorship of that 
party who shall have obtained the 


Johnson, 


divorcee. Caruthers v. U. S. Safety 
Deposit, etce., Bank,.8 La. A. (Or- 
leans) 93. (2) In cases of separa- 


tion from bed and board the children 
should be placed under the care of 
the party obtaining the separation, 
but the judge may, for the greater 
advantage of the children, and with 
the advice of the family meeting, 
order that some or all of them shall 
be intrusted to the care of the other 


346 [19C.J.] 


awarded on the ground of adultery,*t cruelty,*? 
A husband, however, 
obtaining a divorce from his wife for her miscon- 
duct is not entitled as a matter of law to the cus- 
tody of their children,*® and since the paramount 
consideration is the welfare of the children,*® their 
custody may be awarded to the mother, although 
the guilty party, when the best interest of the chil- 


desertion,*® or nonsupport.** 


dren seems to require it.*? 


[§ 801] e. 


party. Crochet v. 126 La. 
285, 52 S 495. 

41. Cal.—Luck y. Luck, 92 Cal. 
653, 28 P 787. 

Del —Kingsberry v. Kingsberry, 3 


Dugas, 


Del. 8; Jeans v. Jeans, 2 Del. 142. 
La.—J. F. ©. v. M. E., 6 Rob. 135. 
Md.—Kremelberg v. ’Kremelberg, 


52 Md. 588. 
Nebr.—Small v. Small, 
843, 45 NW 248. 


28 Nebr. 


N. Y.—MeNeir v. McNeir, 129 NYS 
481; Uhlmann v. Uhlmann, 17 Abb 
NCas 236. 


Or.—Mills v. Mills, 47 Or. 246, 83 


P 390; Lambert v. Lambert, 16 Or. 
485, 19 P 459; Jackson v. Jackson, 8 
Or, 402. 

Va.—Owens v. Owens, 96 Va. 191, 
31 SH 72: 

Wash.—Cozard vy. Cozard, 48 Wash. 
124 SO 92S P e985. : 

Wis.—Helden v. Helden, 7 Wis. 
296. 

Eng.—Handley v. Handley, 


[1894] 
PA 124° MD Alton’ vs DYAlton, 4 2. D, 
87; Clout v. Clout, 30 Lica. k: SM: 
176; Bent-v. Bent, 30 L. J. P. & M. 
175; Boynton v. Boynton, 30 L. J. P. 


& M. 156; Hyde v. Hyde, PALER DAA fe 8 8 
& M. 150: Martin v. Martin, 29 L. J. 
ee Vel 00; 

42. I11l.—Becker v. Becker, 79 Ill. 
53 Wilcox v. Wilcox, 16 Ill. A. 
580. 

Iowa.—Caldwell v. Caldwell, 141 


195, 119 NW 599 [cit Cyc]; 
99 Iowa 93, 


Horning, 107 
57 Miss. 
170 Mo. 


Iowa 192, 
Aitchison v. Aitchison, 
68 NW 573. 
Mich.—Horning v. 
Mich. 587, 65 NW 555. 
Miss.—Johns vy. Johns, 
530. 
Mo.—Hauber v. Hauber, 
AMS GLb 6 SW) 64: 
Oh.—Duhme v. Duhme, 3 Oh. Dec. 
(Reprint) 95, 3 WklyLGaz 186. 


Okl.—Penn v. Penn, 37 Okl. 650, 
L33EP. 207. 

Va.—Myers v. Myers, 83 Va. 806, 
.6 SE 680.. 


See also Anderson v. Anderson, 165 
Ala, 181, 51 S 619 (where a wife, se- 
curing a divorce for cruelty, showed 
a reasonably good character, as good 
or better than the husband's, it was 
proper to award her the custody of 
the children, who were of tender 
age). 

43. Ark.—Rose v. Rose, 90 Ark. 
16, 117 SW 752. 

Ky.—Hall v. Hall, 77 SW 668, 25 
Kyl 1304. 

Nebr.—Blid v. Blid, 82 Nebr. 294, 
2a NW 700. © 

N. Y.—Ullman v. Ullman, 151 App. 
Div. 419, 1385 NYS 1081; McGown v. 
McGown, 19 App. Div. 368, 46 NYS 
285 faff 164 N. Y. 558 mem, 58 NE 


1089]; Ahrenfeldt v. Ahrenfeldt, 4 
Sandf. Ch. 493. 
Pa.—Com. yv. Davison, 4 Pa. Dist. 
103. 
v. Carr, 22 \Gratt. (63 
Va.) "168. 
[a] A wife who arbitrarily de- 


serts her husband (1) is not entitled 
to the custody of the children unless 
it appears that there is no one to 


take a mother’s place. Peo. v. Hum- 
phreys,. 24 Barb. GN: Y.)) 521% ‘Com. 
Var Davison, . 4. Pass Dist. 103. 12) 


Character and Conduct of Parties, 
In determining where the custody of a child shall 
go, the acts and attitude of the parents toward each 
other, the causes leading to the divorce, their treat- 


. 


DIVORCE 


mother.*9 


So where a mother voluntarily part- 
ed with her child when it was very 
young, and the father continued to 
keep it, he was entitled, on obtain- 
ing a divorce for desertion, to the 
custody.of the child. Rose v. Rose, 


90 Ark. 16, 117 SW 752. 

44, Siegmund v. Siegmund, 46 
Wash. 572,90 P 913. 

45. Haskell v. Haskell, 152 Mass. 
16,24 NE. 589. 

46. See supra § 795. 

47. Cal—Lampson v. Lampson, 
TLE Caim Soc, pl pot betaso. 

Colo.—Luthe vy. Luthe, 12 Colo. 
Aeneid 64 Ove 

Mass.—Haskell v.. Haskell, 152 
Mass, 16, 24 NE 859. 

Mo.—Zerege v. Zerege, (A.) 200 


SW 700. 

Pa.—Com. v. Addicks, 5 Binn, 520. 

Wash.—Richardson v. Richardson, 
36 Wash. 272, 78 P 920. 

[a] For limited period.—In an ac- 
tion by a wife, where there is evi- 
dence strongly supporting the hus- 
band’s contention that the wife had 
been guilty of adultery, although 
the court made no finding to that 
effect, it was proper to award the 
custody of the children to the wife 
for a limited period only, leaving 
their future custody to be deter- 
mined by the court at the expiration 
of that period. Brogna v. Brogna, 
67 Wash. 687,,122 P 1. 

48. In re Krauthoff, 191 Mo, A. 
149, 177 SW 1112; Deyette v. Dey- 
ette, (Vt.) 104 A 232. See also cases 
infra this section. 

49. Ala.—Gocdrich vy. Goodrich, 
44 Ala. 670. 

Iowa.—Cole v. Cole, 23 Towa 433. 

Ky.—Pope v. Pope, 161 Ky. 104, 
170 SW 504; Anderson y. Anderson, 
UDA) See Miliop el Oae SVE Le DD UNal) pve 
Duvall, 147 Ky. 426, 144 SW 78; 
Crabtree v. Crabtree, 85 SW 211, 27 
KyL 4385; Theising v. Theising, 26 
Sw 718, 16 KyL 115. 

Minn.—Wandersee v. Wandersee, 
132 Minn. 321, 156 NW 348. 
eee _—Cocke v. Hannum, 39 Miss. 
he Se .—Nathan v. Nathan, 165 NW 

N. Y.—Codd v. Codd, 2 Johns, Ch. 


141. 
Nae 


N. C.—Jones’ y. Jones, ‘173 
279, 91 SE 960. 
Or. —Folkenberg v. Folkenberg, 58 


Or. 267, 114 P 99. 

Utah.—Griffin v. Griffin, 18 Utah 
98,55 -—P 84. 

Wash.—Guerin Vis Guerin, 45 


Wash. 486, 88 P 928. 

Wis. —Pauly v. Pauly, 69 Wis. 419, 
384 NW 512. 

[a] Occasional intoxication which 
does not interfere with the father’s 
business is not in itself sufficient to 
deprive him of his right to the cus- 
tedy of the children. Bryan v. 
Bryan, 34 Ala. 516. 

50. Ark.—Breckinridge vy. Breck- 
inridge, 78 Ark. 598, 94 SW 715. 

T11.—Cohn v. Scott, 231 Til. 556; 83 
NE 191, 121 AmSR 342, 

Towa.—Dudley vy. Dudley, 151 Iowa 
142, 130 NW 785, 32 LRANS 1170 
(recognizing rule). 


Kan.—Brown vy. Brown, 


[§§ 800-801 


ment of each other, and similar matters, are all 
material and admissible in evidence as bearing upon 
the question of the fitness of the respective parents 
to have the custody of their child.** 
that the father’s conduct is not a fit example for 
the children to follow, but that the mother is a suit- 
able person to have control of the children, the 
custody of the children sbould be awarded to the 
On the other hand, 
a proper person to be their custodian, but the fa- 
ther is, their custody should be awarded to him.°° 
Where the character of both parties is bad, the 
children may be given to the mother if she is living 


If it is shown 


if the mother is not 


868, 81 P 199. 
Ky.—Finley y. Finley, 2 SW 554. 
La.—State v. Lyons, 139 La. 273, 
71 S 507 (recognizing rule). 
Mich.—Goodspeed v. Goodspeed, 
170 NW 90; Hazelton y. Hazelton, 
162 Mich, 192, 127 NW 297. 
Mo.—-Knepper y. Knepper, 139 Mo. 
A. 4938, 122 SW 1117 (recognizing 


rule). 
N. J.—Moyer v. Moyer, 75 N. J. 
Eq. 439, 72 A965. 
. Y.—Page v. Page, 124 App. Div. 
421, 108 NYS 864 [aff 195 N.Y. 540 


mem, 88 NE 1127 mem]; Peo. v. 
Eee, 111 App. Div. 478, 98 NYS 
130. 

Okl.—Penn y. Penn, 37 Okl. 650, 
133) P2072 

Oa v. Mills, 47 Or. 246, 83 
P. 390. 

Tenn.—LHvans vy. Evans, (Ch. A.) 
57 SW 367. 

Utah.—Dorsey. v. Dorsey, 172 P 


722 (recognizing rule). 

‘Wash.—Cozard v, Cozard, 48 Wash. 
124, 92 P1935. 

[a] Evidence.—(1) Evidence of 
the mother’s general reputation for 
chastity is admissible. Brown v. 
Brown, 71 Kan. 868, 81 P 199. (2) 
Evidence of adultery by Gefendant is 
admissible to show her character. 
Breckinridge v. Breckinridge, 78 
Ark. 598, 94 SW 175. (3) A single 
act of adultery on the part of a wife 
does not justify the custody of the 
children to be awarded to the father 
after divorce, where he has married 
a young woman without training in 
the rearing of children, and has re- 
moved to a distant city, out of the 
jurisdiction of the courts. Jennings 
v. Jennings, 85 Mo. A. 290. (4) Ina 
suit by the husband, several years 
after obtaining a divorce on the 
ground of adultery, for possession 
of the child, evidence taken in the 
divorce suit is not enough to prove 
the mother still unworthy of the 
care of the child. State v. Lyons, 
139 La. 273, 71 S 507. (5) Evidence 
held not to justify a finding that the 
mother was morally unfit. Dorsey 
v. Dorsey, (Utah) 172 P-722. 

[b] Misconduct before marriage. 
—(1) The fact that a divorced 
woman spent the two nights pre- 
vious to her marriage with her pres- 
ent husband in a hotel with him, 
they having registered as husband 
and wife, should be regarded as a 
Single transacticn, and not such a 
manifestation of a depraved disposi- 
tion as to render her unfit to retain 
the custody of an eleven year old 
daughter of the former marriage. 
Knepper v. Knepper, 139 Mo. A, 493, 
122 SW 1117. (2) That long before 
marriage, and before her child's 
birth, and in her earlier years, the 
wife was immoral, does not establish 
her present unfitness to have the 
custody of her minor child on di- 
vorce, her past character being 
known to the husband when they 
married, and there being no showing 
of her improper conduct since, Cur- 
tis v. Curtis, 46 Wash. 664, 91 P 


188. 
[c] Remarriage within prohibit- 


71 Kan. } ed time.—(1) The fact that a mother 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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with her parents and can give them a home there,®* 
or the custody may be awarded to a third person. ’32 
The fact that the parents are equally good, or equal- 
ly bad, or even that one in some respects may be 
better than the other, is not necessarily the final 
test;°* other considerations bearing on the welfare 


of the child may turn the scale.>4 


[§ 802] f. Preference of Children. 
children have reached the age of discretion, if the 
parents are equally fit, the wishes of the children 
as to their custody may be considered,®* and this 
rule applies with reference to a modification of the 
In some jurisdictions it is pro- 
vided by statute that.a child which has attained a 
certain age shall have the privilege of choosing 
Such a statute is 
not conclusive, however, upon the question of cus- 
tody and control,®® and in case the parent chosen 
is found to be an immoral or unfit person, the court 
may determine the child’s custody otherwise.®® 
When the children are very young the court must 
be guided by their best interests, in view of all 
the circumstances,®° notwithstanding the preference 


original award.®® 


with which parent it shall live.5? 


expressed by such children.®1 


who was awarded the custody of a 
child remarried in another state 
within the time prohibited by the 
laws of the state in which she was 
divorced is not such a breach of 
good morals or public policy as to 
brand her with unfitness for the 
child’s custody. Dudley v. Dudley, 
151 Towa 142, 130 NW 785, 32 LRA 
NS 1170. (2) Nor does the subse- 
quent remarriage of a father in an- 
other state, although contrary to a 
divorce decree forbidding him to 
marry again, impair his fitness to 
have or share in the custody of a 
child of the first marriage; on the 
contrary the second marriage may 
be of such a nature as to rather in- 
crease his fitness for such custody. 
Lester v. Lester, 178 App. Div. 205, 
165 NYS 187 [aff 222 N. Y. 546 mem, 
118 NE 1065 mem]. 

51. Breckinridge vy. Breckinridge, 
78 Ark. 598, 94 SW 715. 

52. See supra § 796. 

53. Weiss v. Weiss, 174 Mich. 431, 
140 NW 587. 

54. Weiss v. Weiss, 174 Mich. 431, 
140 NW 587. 

55. Fla.—Williams v. Williams, 
23 Fla, 324, 2 S 768. 

Ill.—Umilauf v. Umilauf, 128 Mil. 
378, 21 NE 600. 

Ky.—Pope v. Pope, 161 Ky. 104, 
170 SW 504; Shallcross v. Shallcross, 
135 Ky.- 418, 122 SW 228. 

Mich.—Horning vy. Horning, 107 
Mich, 587, 65 NW 555. 

Miss. — McShan v. McShan, 56 
Miss. 413. And see Randall v. Ran- 
dall, 28 S 19 (holding that custody 
of a child should not be given the 
mother, in case of divorce granted 
the father; the child, a girl eleven 
years old, having for some time been 
in his separate care; he being a 
proper person, and able and willing, 
to maintain and educate her; her 
physical wants being well supplied, 
proper moral and religious training 
being given her, and it not appearing 
that she desires any change in her 
situation). 

Mo.—Kennedy vy. Kennedy, (A.) 
182 SW 100. 

N. J.—Von Bernuth v. Von Ber- 
nuth, 76 N. J. Eq. 200, 74 A 252; 
Schultze v. Schultze, 73 N. J. Eq. 14, 
66 A 950; English v. English, 32 N. 
Je eae 738. 


Y.—Israel v.. Israel, 38 Misc. 
335, “77 NYS 912. 
Tex.—Johnson y. Johnson, (Civ. 


A.) 102 SW 943. 
Va.—Coffee v. Black, 82 Va. 567. 
Wash.—Kame vy. Miller, 40 Wash: 
ZZ On Oem pelt Cy. Ci. 
Eng.—Reg. v. Howes, 3 E. & HEH. 
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Where the 


court.®7 
[§ 804] 


fare requires.”+ 


[§ 803] g. Discretion of Court. 
sence of a controlling statute,®? and subject to the 
rules heretofore mentioned as to the welfare of the 
child,** and the rights of the parents,®* the de- 
termination as to whom the custody of the children 
should be awarded is within the discretion of the 
court,®> and unless such discretion is abused, the 
judgment will not be disturbed; °° but the court 
should be guided by the evidence produced in open 


h, Agreements between Parties. 
agreement of the parties as to the custody of their 
children made previous to a decree for divorce will 
not necessarily control the decision of the court,** 
at least when a change of conditions arises.6° How- 
ever, such an agreement may be binding upon the 
parties to it and regulate their rights and obliga- 
tions inter sese;’° yet where the welfare of the 
child is involved, as it is in divorce cases, parents 
cannot by contract so bind themselves as to fore- 
close the court from an inquiry as to what that wel- 
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In the ab-. 


An 


Where such an agreement is con- 


ducive to the general welfare of the children, it 


may be enforced,’? but the court’s power subse- 


332, 107 ECL 332, 121 Reprint 467. 
ie S.—In re Chisholm, 47 N. S. 


56. Hullinger v. Hullinger, 133 
Iowa 269, 110 NW 470; Burritt v. 
Burritt, 53 Misc, 24, 102 NYS 475. 

Modification of award see infra § 
09 ‘ 


57. See statutory provisions; and 
Dorsey v. Dorsey, (Utah) 172 P 722. 

58. Dorsey v. Dorsey, (Utah) 172 
12) YE 

59. Dorsey v. Dorsey, (Utah) 172 
P22, 

60. See cases infra note 61; 
supra § 795. 

61. Pearson v. Pearson, 179 Ill. 
A. 127; McShan v. McShan, 56 Miss. 
413; Million v. Million, 106 Mo, A. 
680, 80 SW 290. 

62. See supra §§ 796, 800. 

{a] In Michigan under Comp. L. 
[1897] § 8689, relating to custody of 
children of divorced parents, -the 
court, on finding that the mother is 
a fit person, need not give her cus- 
tody of very young children, such 
statute being but a general guide to 
the court, which may dispose of the 
children as best for them. Weiss v. 
Weiss, 174 Mich. 431, 140 NW hs 

63. See supra § 795. 

64. See supra §§ 797, 798, 799. 

65. Ala.—Decker v. Decker, 176 
Ala. 299, 58—S 195. 

, Cal.—Dickerson y. Dickerson, 108 
Cal. 351, 41 P 475; Brenot v. Brenot, 
102 Cal. 294, 36 P 672; Luck v. Luck, 
92 Cal. 653, 28 P 787; Nave v. Nave, 
35 1@aly A= 27,0169 =P 2533 5Simmons 
yo uSimmons,s 22) Cale vA) 448) 134) P 


and 


791; Van Horn y. Van Horn, 5 Cal. 
ACT19; 91 RP 260: 

Colo—Luthe v. Luthe, 12 Colo. 
491, 21 P 46%, 

D. C.—Seeley v. Seeley, 30 App. 


191; Wells v. Wells, 11 App. 392. 
Ga.—Cureton vy. Cureton, 132 Ga. 
745, 65 SE 65; Johnson y. Johnson, 
131 Ga. 606, 62 SE 1044. 
Ida.—Donaldson y. Donaldson, 31 
Tdaset SOs Owe moa 
Tll— Bergen v. Bergen, 22 Ill. 187. 
Ind.—Powell v. Powell, 53 Ind. 
513; Bush v. Bush, 37 Ind. 164; Dar- 
nall v. Mullikin, 8 Ind. 152. 
Towa.—Slattery v. Slattery, 139 
Iowa 419, 116 NW 608. 
Kan.—Leach y. Leach, 46 Kan. 724, 


oy 12 Tey. 

Me.—Stetson v. Stetson, 80 Me. 
A Sin cloaeAvs 60). 

Mo.—Lusk vy. Lusk, 28 Mo. 91; 


Kennedy v. Kennedy, (A.) 182 SW 100. 
N. J.—Welch y. Baker, 83 N. J. Eq. 
830,790, Aj 1122) 
N. Y.—Osterhoudt v. Osterhoudt, 
168 N. Y. 358, 61 NE 285; People v. 


) Allen, 


LOS SIN) DS OHS) asi IND) alters 
Price v. Price, 55 N. Y. 656; Light v. 
Light, 124 App. Div-567, 108 NYS 
naar Ahrenfeldt v. Ahrenfeldt, Hoffm. 

i 

Shi Graviess v. Graviess, 28 Oh. 
Cin Ctae2'6: 

Orn v. Bird)7723Or, 53827742 
PMCs. Pittman v0 eet see Or. 

iE lex dt ives excan@re 
SW Pia4s, AnnCas1916D 361. 

Utah.—Thomson v. Thomson, 5 
Utah 401, 16 P 400. 

Wyo.—Madson v. Wyoming Hu- 
mane Soc.,, ete. 255 Wy0..8s8,51609" 

Hng.—Ryder v. Ryder, 30 4. 5. 12: 
& M. 44. 

66. See infra § 823. 

67a Scottev: Cohnigis4atiiecAs wos 
[att 231 TM. 556, 83 NE 191, 121 Am 
SR 342]. 

[a] The chancellor cannot prop- 
erly decide on an investigation made 
out of court, although made by 
agreement of counsel. Scott v. Cohn, 
134 Tl, Ay 1195) Pfaff 234 “T1556, 183 
NE 191, 12% AmSR 342]. 


68. Ga.—Lowrey v. Lowrey, 108 
Ga. 766, 33 SE 421. 
Shae —Bailey Va BaLley, woe LileeAS 
Towa.—Slattery v. Slattery, 139 


Iowa 419, 116 NW 608; Hunt v. Hunt, 
4 Greene 216. 

Mo.—In re Krauthoff, 191 Mo. A. 
149, 177 SW 1112; Knepper v. Knep- . 
per, 139 Mo. A. 493, 122 SW 1117. 

Mont.—Kane vy. Kane, 53 Mont. 
519; 7 P4457 (recognizing rule). 
gon Y.—Cook v. Cook, 1 Barb. Ch. 

od. 


Or.—Gibbons vy. Gibbons, 75 Or. 
500, 147 P 520. 
eee Fado ae v. Badolato, 176 
Badolato v. Badolato, (Wash.) 
176) PR, 24. 
70. Kane v. Kane, 53 ‘Mont. 519,~ 
165 PB 457. 
71. Gittings v. Gittings, 197 Mich. 


446, 163 NW 900; Kane v. Kane, 53 
Mont. 519, 165 P 457; Houghton v. 
Pove peor: Slee >) eS Aneel Qa U VE 
72. %(Ill—Buck v. Buck, 60 Tl. 241. 
Iowa.—Slattery v. Slattery, 139 
Iowa 419, 116 NW 608; White v. 


White, 75 Iowa 218, 39 NW 277. 

Md.—Kremelberg v. Kremelberg, 
52 Md. 553. 

N. Y.—Beadleston v. Beadleston, 2 
NYS 814. 

Utah.—Dorsey v. Dorsey, 
122. 

Wash.—Ackley  v. 
Wash... 128)-°39' Pi 372. 


aes de 
Burchard, 11 
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_ quently to modify the decree as to the custody of 
the children is not thereby abridged.7* A provision 
as to eustody of children, in a separation agree- 
ment, may be avoided by the husband’s interference 
with "the wife,’* such as his making threats to kill 
her,75 sf 

[§ 805] D. Removal of Children from Jurisdic- 
tion. The court may direct that the parent to 
whom the custody is awarded shall not, without its 
permission, permanently remove the children from 
the jurisdiction of the court.7* And since the par- 
ent who is denied the custody is not necessarily 
deprived of the right of access to the children,” it 
has been held that the right of access may be pro- 
tected by requiring the parent to whom the custody 
is awarded to give security that the children shall 
not be taken permanently from the jurisdiction of 
the court.7® Where, however, it is conducive to the 
best interests of the child, its custody may be 
awarded to a parent who resides without the state,”® 
or is about to depart therefrom to establish a resi- 
dence elsewhere,®° but the court should not award 
custody of a child, pending an appeal, to a parent 
living out of the state.*+ 

[§ 806] E. Access to Children, The right of 
eustody of children granted by a diyoree decree 
does not deprive the other party of access to the’ 
children in the absence of an express provision to 
the contrary.62 The decree may include a provi- 


73. See infra § 809. 349, 24 NE 51 
74. Badolato v. Badolato, (Wash.) 
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Mo.—Shine v. Shine, (A.) 189 SW 403. 


[§§ 804-807 


sion permitting the parent deprived of their cus- 
tody to visit the children under such restrictions as 
the circumstances may warrant,®* within the discre- 
tion of the court,§* which discretion should not be 
abused.®> The privilege of visitation ig not an ab- 
solute right, but must yield to the good of the 
child,8* although even the guilty party is usually 
allowed this privilege unless morally unfit to asso- 
ciate with the child.§? Thus access has been given 
to an adulterous husband,®* but not ordinarily to 
an adulterous wife,®® at least while she continues 
her illicit relations with her paramour,®® although 
in some jurisdictions the court may give access in 
its discretion.®t A third person to whom the cus- 
tody of a child is awarded at the parents’ request 
has no authority to limit their visits to the child;*? 
and it has been held improper to make it entirely 
discretionary with the custodian as to whether the 
other parent should be allowed to see the children.®? 
[§ 807] F. Duration and Termination of Cus- 
tody. The order for the custody of the children is 
usually ‘until the further order of the court,’’ and 
subject to future changes and modifications.®°* The 
court has the power, however, in this country, to 
provide for the custody of the children during their 
minority;®> and this appears to be the law in Eng- 
land also since the Judicature Act,°® although there . 
are several decisions both before ®’ and after °° such 
act to the effect that the court has no power to 


Bauer y. Bauer, 174 App. Div. 914 
mem, 160 NYS 285. 


176 P 24 Mont.—Kane vy. Kane, 53 Mont. 87. Oliver v. Oliver, 151 Mass. 
75. Badolato v. Badolato, (Wash.) | 519, 165 P 457. 349, 24 NE 51; Phipps v. Phirps, 168 

178 P 24 N. J.—Dixon vy. Dixon, 72 N. J. Eq.| Mo. A. 697, 154 SW 825; Kane v. 
76. Tll.—Miner v. Miner: 11 Iil..| 588, 66 A 597. Kane, 53 Mont. 519, 165 P 457. 

43; Chase v. Chase, 70 Ill. A. 572. Nee Y= Peo ve Sinclair, 91 App. 83. page eal v. ‘Chetwynd, Lav 
Ind.—Joab v. Sheets, Div. 322, 86 NYS 539; McGown v. /1-P. 39 


99 Ind. 328; 
Ryce v. Ryce, 52 Ind. 64. 


McGown, 29 App. Div. 628, 53 NYS 


Handley v. Handley, Peed 


Mo.—Wald v. Wald, 168 Mo. A. 377,| 1108; Ahrenfeldt y. Ahrenfeldt, 4] P. 124; Seddon v. Seddon, 31 L. 
ras SW 786. Sandf. Ch. 492. & M. i01; In re Taylor v. Tavion, 45 
Tex.—Ex p. Ellerd, 71 Tex. Cr. Tex.—Ex p. Hillerd, 71 Tex. Cr.|L. J. P. & M. 23 (such an order was 
285, 158 SW 1145, AnnCasi916D 361. 285, 158 SW 1145, AnnCas1916D 361.| made, but it seems that it was en- 
v. Campbell, 37 [a] “Reasonable times” con-| tered by consent). 


Wis. —Campbell 
Wis. 206. 

[a] Reason for rule.—The child 
being a ward of the court, the court 
should not permit its removal into 
another jurisdiction, unless its best 


strued.—Where a divorce decree pro- 
vides that the father shall have the 
children the larger part of two days 
and nights of each week, a further pro-| P 390 
vision that he shall have the right to 


90. Woodhouse v. Woodhouse, 89 
App. Div. 88, 85 NYS 442. 
91. Mills v. Mills, 47 Or, 246, 83 


92. Waters v. Gray, (Mo. A.) 193 


interests require it. Wald v. Wald, | communicate with and‘see the children |SW 33. 
168 Mo. A. 377, 151 SW 786. at “reasonable times’ would give the 93. McQueary v. McQueary, 181 
Effect on power to modify decree | additional right to see the children} Ky. 667, 205 SW 769. 
see infra § 809. only on rare occurrences. Smith v. 94. Schammel v. Schammel, 105 
See infra § 806. Smith, (Mo. A.) 193 SW 894. Cal. 258, 38 P 729; Ex p. Gordan, 95 
78. Peo. v. Paulding, 15 HowPr {b] The husband should be re-|Cal. 374, 30 P 561; Cowls v. Cowls, 
(N. Y.) 167; Deringer vy. Deringer, | quired to send for the children rath-|8 Ill. 435, 44 AmD 708; Umlauf v. 


10 Phila, (Pa.) 190. 
79. Weatherton v. Taylor, 124 


Ark. 579, 187 SW 450; Stetson v. | 439, 202 SW 869. 


er than require the wife to deliver 
them. Johnston y. Johnston, 180 Ky. 


Umlauf, 35 Ill. A. 624; Umlauf v. 
Umlauf, 27 Ill. A. 375 [rev on other 
grounds 128 Ill. 378, 21 NE 600]; 


Stetson, 80 Me. 483, 15 A ‘ 

- In re Krauthoff, 191 Mo. A. 
149, 177 SW 1112; Griffin v. Griffin, 
18 Utah 98, 55 P 84, 

81. Page Vo "Page, 166 N.C. 90; 
88 Til. 164; 


81 SE 1060. 

82. Burge v. Burge, 

Phipps v. Phipps, 168 Mo. A. 697, 
154 SW 825. 

83. Ark.—Atkinson y. Atkinson, 
ae SW 375; Haley v. Haley, 44 Ark. 
429. 

Ill.—Zimmerman y. Zimmerman, 
242 Til. 552, 90 NE 192; Bates v. 
Bates, 166 Ill. 448, 46 NE 1078. 

Iowa.—Schlarb v. Schlarb, 168 
Iowa 364, 150 NW 593. 

Ky.—Towles v. Towles, 176 Ky. 
225, 195 SW 487; Hayden v. Hayden, 
167 Ky. 569, 180 SW 961; Schnuck 
v. Schnuck, 163 Ky. 133, 173 SW 347; 
Shehan v. Shehan, 152 Ky. 191, 153 
SW 2438; Davis v. Davis, 140 Ky. 526, 
131 SW 266; Barlow v. Barlow, 90 
SW 216, 28 KyL 664; Bristow v. Bris- 
tow, 52 SW 818, 21 KyL 585; Irwin 
v. Irwin, 105 Ky. 632, 49 SW 432, 20 
KyL 1761; Finley v. Finley, 2 SW 


554, 8 KyL 605. 
Mass.—Oliver v. Oliver, 151 Mass. 


[e] Attempt to alienate child’s 
affections may constitute contempt 
of court. Miner v. Miner,: 11. /Ill. 


43. 

{d] Interference with education 
of child should not be allowed under 
the privilege of access. Edwards v. 
Edwards, 64 SW 726, 23 KyL 1051. 

{e] The conditions under which 
the visits may be made, the time, 
place, and duration of them, the 
father’s conduct during such visits, 
and the extent to which he may have 
the child in his custody are all prop- 
er subjects for regulation by the 
court. Kane v. Kane, 53 Mont, 519, 
A.GOdoe 4on. 

84. Baker vy. Baker, 85 SW 729, 
27 KyL 533. 

Discretion of court 
803. 

85. 


see supra § 
Random v. Random, (N. D.) 


86. Waldref v. Waldref, 135 Minn. 
473, 159 NW 1068; Bedolfe v. Be- 
dolfe, 71 Wash. 60, 127 P 594. 

[a] Sensitive and nervous child. 
—(1) Father denied access. Waldref 
v. Waldref, 135 Minn. 473, 159 NW 
1068. (2) Mother denied access. 


170 NW_ 313. 


Harvey v. Lane, 66 Me. 536; Flory v. 
Ostrom, 92 Mich. 622, 52 NW 1038; 
Chandler y. Chandler, 24 Mich. 176. 

95. Cal—McKay v. San Fran- 
cisco’ Super. Ct., 120) Cal. 143, 52 P 
147, 40 LRA 585. 

Ind.—Stone vy. Stone, 158 Ind: 628, 
60 NE 86. 

Mo.—Robinson v. Robinson, 268 
Mo. 703, 186 SW 1032; Phipps v. 
Phipps, 168 Mo. A. 697, 154 SW 825. 

Oh.—WNeil v. Neil, 38 Oh. St. 558. 

Tex.—Hall v. Whipple, (Civ. A.) 
145 SW 308. 

96. Thomasset v. Thomasset, 63 
L. J. P..D. & Adm. 140, 145 (where 
Lopes, J., said: “In my judgment, 
the ‘Divorce Court has power... to 
make orders for the custody, educa- 
tion, and maintenance of children up 
to the age of twenty-one—a power 
to be exercised discretionarily, ac- 
cording to the particular circum- 
stances of each case in which its in- 
terference is invoked’). 


97. Mallinson v. Mallinson, L. R. 
lb Pi221;> Ryder vi Ryder; 30-75. Pe 
& M, 44. 

98. Blandford Vv. Blandford, 


[1892] P. 148. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 807-809] 


make any order as to the custody of children over | 
sixteen.®? 

Abdication of trust. It has been held that a 
parent who has been awarded the custody of a child 
unconditionally cannot abdicate the trust by an 
agreement transferring the custody of the child to 
the other parent. But it has been held that the 
right of a wife under a decree awarding her the cus- 
tody of the children is a personal one which she 
may waive in favor of the husband.? 

Death of parent. On the death of the parent to 
whom the custody of the child is awarded, the other 
parent ordinarily succeeds to the. right of custody, 
although where the surviving parent is an unfit 
associate for the children, their custody will not be 
taken from respectable relatives of the deceased 
parent;* but, in analogy to the rule as to the ter- 
mination of ‘alimorty on the death of the husband,® 
it has been held that, upon the death of either 
parent, the right of the other to the custody of a 
child under the decree ends,® at least in the case 
of the decree which awarded the custody ‘‘during 
the joint’’ lives of the parents,’ the rights of the 
survivor in such cases thereafter being those of a 
surviving parent,® governed by the common law and 
not by the decree.® Neither parent can give away 
by will the custody of a child ag against the sur- 
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vivor.?° 

Remarriage of the parents annuls the divorce and 
restores the parents to their rights over their chil- 
dren as if they had never been divorced."? 

[§ 808] G. Order or Decree as to Custody—l. 
Operation and Effect. Unless modified or set aside,!? 
a decree awarding the custody of a child is conclu- 
sive as to all questions affecting the matter exist- 
ing at the time it was rendered,'? and cannot be 
collaterally attacked.14 Such a decree is not in rem 


| and is not binding on those not parties to it.1° The 


decree does not, however, preclude further action 
by the court on a change of circumstances arising 
after the decree.1® An award of the custody of a 
child to the mother operates to divest the father of 
all right of control over the child,’ notwithstanding 
the award is subject to the father’s right to visit 
the child.8 

Enforcement of order. Disobedience of an order 
as to the custody of the children may be enforced 
by proceedings for contempt.?® 

[§ 809] 2. Modification—a. Power of Court. 
A court has no jurisdiction to render a final and ir- 
revocable decree concerning the custody of a minor 
child of divorced parents.2° By virtue of the gen- 
eral equity powers of a court granting a divorce,” 
and also, as a general rule, by statute,?? within 


__ 99. Rallihan y. Motschmann, 179 
Ky. 180, 200 SW 358. 

1. ¢Farrv.)Emuy, 121-Ta. 915.46 
S 112, 15 LRANS 744. 

2. Sykes v. Speer, (Tex. Civ. A.) 
112 SW 422. 

8. Cal—Bell v. Krauss, 169 Cal. 
387, 146 -P 874;. In re Allen;“162 -Cal. 
625, 124 P 237, 239 [cit Cyc]; Scham- 
mel vy. Schammel, 105 Cal. 258, 38 P 
729. 

Kan.—Pinney vy. Sulzen, 91 Kan. 
407, 137 P 987, AnnCasi915C 649. 

Mich.—Carpenter v. Carpenter, 171 
Mich, 572, 1837 NW 250. 


Bee re Blackburn, 41 Mo. A, 
Nebr.—Clarke v. Lyon, 82 Nebr. 


625, 118 NW 472, 20 LRANS 171. 

N. Y.—Matter of Robinson, 17 Abb 
Pr 399 note. 

Wash.—In re Neff, 20 Wash. 652, 
56 P 383. 

Wis.—Yates v. Yates, 165 Wis. 250, 
161 NW 743. 

4 In re Steele, 107 Mo. A. 567, 81 
SW 1182 (a wife who was divorced 
for adultery and married her para- 
mour). 

5. See supra § 633. 

6. Stone y. Duffy, 219 Mass. 178, 
106 NE 595. 

7. Matter of De Saulles, 101 Misc. 
447, 167 NYS 445. 

8. Stone vy. Duffy, 219 Mass. 178, 
106 NE 595; Matter of De Saulles, 
101 Misc. 447, 167 NYS 445. 

9. Stone v. Duffy, 219 Mass. 178, 
106 NE 595; Matter of De Saulles, 
101 Mise. 447, 167 NYS 445. 

10. See parent and Child [29 Cyc 
1594]. 

110 Cains.wuGarner, 69" Ky.) 633, 
185 SW 122, LRA1I916E €82. 

12. See infra ‘§ 809. 

13. Ala.—Burns v. Shapley, (A.) 
17 S 447. 

Ga.—Milner v. Gatlin, 143 Ga. 816, 
85 SE 1045. 

Ind.—Hardin v. Hardin, 168 Ind. 
352, 81 NE 60; Leming v. Sale, 128 
Ind. 317, 27 NE 619; Julian v. Julian, 
60 Ind. A. 520, 111 NE 196. 

Iowa.—Crockett v. Crockett, 132 
Towa 388, 106 NW 944; Graves v. 
Graves, 132 Iowa 199, 109 NW 707, 
10 LRANS 216, 10 AnnCas 1104. 

Mass.—Stone y. Duffy, 219 Mass. 
178, 106 NE 595. 

Nebr.—State v. Elifritz, 100 Nebr. 
320, 160 NW 113, 114 [cit Cyc]; Nor- 
val v. Zinsmaster, 57 Nebr. 158, aT. 
NW 3873, 73 AmSR 500. 

N. D.—Glynn y. Giynn, 8 N, D. 


233, 77 NW 594, 

Oh.—Hoffman vy. Hoffman, 15 Oh. 
St. 427. 

Tex.—Ex p. Garcia, (Civ. A.) 187 
SW 410; Jordan v. Jordan, 4 Tex. 
Civ. A, 559, 23 SW _ 531. 

Wash.—State v. Wheeler, 43 Wash. 
183,.86 P 394. 

[al Reason for rule.—‘“‘It would 
be preposterous to hold that parties 
to such litigation, after they had in- 
voked the power of the court to de- 
termine such issues to-day and after 
the court had patiently heard them 
and rendered its decision, could to- 
morrow commence the same kind of 
a proceeding in the same court or in 
any other court of the same state 
and inquire into facts and conditions 
existing at the time of and prior to 
the former decree, and that such de- 
eree is not res adjudicata, as to the 
issues as based on the circumstances 
existing at the time the decree was 
rendered. Such holding would lay a 
foundation for interminable and vex- 
atious litigation with respect to a 
most delicate subject.’ Burns v. 
Shapley, (Ala. A.) 17 S 447, 350. 

On habeas corpus see Habeas Cor- 
pus [21 Cye 330, 351]. 

14. U. §.—Bennett v. Bennett, 3 
F. Cas. No, 1,318, Deady 299. 

Ga.—Milner v. Gatlin, 1438 Ga. 
816, 85 SE 1045. 

Ind.—Sullivan y. Learned, 49 Ind. 
252. 

Ind. T.—Culwell v. Franks, 3 Ind. 
T. 548, 64 SW 532. 

lowa.—Shaw v. McHenry, 52 Iowa 
182, 2 NW 1096. 

Kan.—In re Cooper, 86 Kan. 573, 
120 Pe334: 

Mich.—In re Austin, 173 Mich. 47, 
138 NW 237, AnnCasi1914D 749. 

Nebr.—State v. Elifritz, 100 Nebr. 
320, 160 NW 113. 

Effect on foreign decree see infra 
§§ 831, 832. 

15. Matter of De 101 
Mise. 447, 167 NYS 445. 

16. See infra § 810. 

[a] Thus a divorce decree award- 
ing custody of a child of the mar- 
riage is not conclusive in habeas 
corpus proceedings as to the rights 
of the spouses, where circumstances 
pertaining to the fitness of the pa- 
rent to whom the child was award- 
ed, arising after the decree, are in- 
volved. Milner v. Gatlin, 143 Ga. 
816, 85 SE 1045; Williams vy, Crosby, 
118 Ga. 296, 45 SE 282. 

17. Wilkinson y. Deming, 80 Ill. 


Saulles, 


342, 22 AmR 192; Sykes v. Speer, 
(Tex, «Cliy.: As): 12 (SW 4225 sRexave 
Hamilton, 22 Ont. L. 484, 17 OntWR 
809; Rex v. Watts, 3 Ont. L. 368. 

18. Lee v. Peo. 53 Colo, 507, 127 
P. 1023, AnnCas1914B 272. 

19. Burns v. Shapley, (Ala. A.) 77 
S 447; In re Cooper, 86 Kan. 5738, 121 
P 334. 

Enforcement of alimony decree see 
supra § 691. 

Refusal to disclose whereabouts of 
child as contempt see Contempt § 


a0 
In re Krauthoff, 191 Mo. A. 
ise “177 Sw 1112. 

21.. Stevens v. Stevens, 81 Colo. 
Tse 2) LO6L- Phipps! vy. Phipps, 168 
Mo. A. 697, 154 SW 825. But see Ex 
p. Garcia, - (Tex. Civ. A.) 187 SW 
410 (holding that, in the absence of 
a statutory provision authorizing the 
court to modify cr change its decree 
from time to time, a new suit must 
be brought either in that court or 
some other court in order to change 
the custody of a child). 

22. Ala.—Hayes v. Hayes, 192 
Alas 280, 68S 351; 352 [eit. Cye]. 
Meffert v. Meffert, 118 Ark. 
582, 177 SW 1; Wann v- Wann, 85 
Ark. 471, 108 SW 1052. 

Cal.—Beyerle v. Beyerle, 155 Cal. 
266, 100 P 702; Evans v. Hvans, i54 
Cal. 644, 98 P 1044; Crater v. Crater, 
US5 Cal./633, 6% PP. 1049" Younser  v- 
Younger, 106 Cal. 377, 39 Bi 779. 

Colo.—Stevens v. Stevens, 31 Colo. 
188, 72, P 106h. 

Conn.—Morrill v. Morrill, 83 Conn. 
479, TT AL A: 

Fla.—Harris v. Harris, 65 Fla. 50, 
52 61) S022 sLert Cyc]; McGill v. 
McGill, 19 Fla, 341. 

Tll.— Bates v. Bates, 166 Ill. 448, 46 
NE 1078; Burge v. Burge, 88 Ill. 164; 
Gillett: -\v.< sBryant, 20817 GAs .e22% 
Chase v. Chase, 70 Jll. A. 572. 

Ind.—Stone v. Stone, 158 Ind. 628,° 
64 NE 86; Julian v. Julian, 60 Ind. 
A. 520, 111 NE 196; Keesling v. Kees- 
ling, 42 Ind, A. 361, 85 NE 887; 
Breedlove v. Breedlove, 27 Ind. A. 
560, 61 NE 797. 

Ilowa.—Albertus v. Albertus, 178 
Iowa 1124, 160 NW 830; Scott v. 
Wheeler, 170 Iowa 99, 151 NW 1100; 
Lindquist v. Lindquist, 148 Iowa 259, 


126 NW 1109; Slattery v. Slattery, 
139 Iowa 419, 116 NW 608. 
Kan.—Combs y. Combs, 99 Kan. 


626, 162 P 273; In re Petitt, 84 Kan. 
Goda eee LO. t 
Ky.—Wallace v. Wallace, 171 Ky. 
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their discretion 2% 


court.2® 


dition the court may impose.?? 


plication to such a ecase.?° 


192, 188 SW 331; Shehan vy. Shehan, 
152 Ky. 191, 1&3 SW 243; Duvall v. 
Duvall, 147 Ky. 426, 144 SW 78; Da- 
vis v. Davis, 140 Ky. 526, 131 SW 
266; Shallcross v. Shallcross, 135 Ky. 
418, 122 SW 223. 

La.—State v. Trahan, 125 La. 312, 
51 S216. 

Me.—Stratton vy. Stratton, 73 Me. 
481; Harvey v. Lane, 66 Me. 536. 

Mass.—Stone v. Duffy, 219 Mass. 
178, 106° NE 595; See v. Oliver, 
151 Mass. 349, 24 NE 

Mich.—Sweeney <i Be ereanee 196 
Mich. 240, 162 NW 1015; Stone v. 
Stone, 161 Mich. 565, 126 NW 710; 
Griffin v. Griffin, 154 Mich. 536, 118 
NwW 1. 

Minn.—Arne v. Holland, 85 Minn. 
401, 89 NW 3. 

Mo.—Kennedy v. Kennedy, (A.) 
182 SW 100; In re Krauthoff, 191 Mo. 
AS 1490 U7 SW jAli2: Phipps vy. 
Phipps, 168 Mo. A. t.97, 154 SW 825; 
Wald v. Wald, 168 Mo. AST; 151 
SW 786; West v. West, 94 Mo. A. 
683, 68 ‘SW 753; Meyers v. Meyers, 
91 Mo. A. 151; Cole v. Cole, 89 Mo. A. 


228. 

Mont.—Pearce vy. Pearce, 30 Mont. 
269) 000). b) 289. 

Nebr.—Connett v. Connett, 81 
Nebr. 777, 116 NW 658. 

N. J.—Schultze v. Schultze, 73 
IN.” J. Eg. 14; 66’ A 950; Bakley ‘v. 


Bakley, (Ch.) 65 A 440. 

N. Y.—Matter of Haworth, 59 App. 
Div. 393, 69 NYS &42; Mersereau’ v. 
Mersereau, 51 App. Div. 461, 64 NYS 
635; Chamberlain vy. Chamberlain, 63 
Hun 96, 17 NYS 578; Perry v. Perry, 
17 Misc. 28)° 39 NYS’ 863; Van Buren 
v. Van Buren, 78 NYS 33. 

N. C.—Page v. Page, 161 N. C. 170, 
%6 SH 619; In re D’Anna, 117 N. C 
462, 23 SE 431. 

Oh.—Rogers v. Rogers, 51 Oh. St. 
1, 36 NE 310; Neil v. Neil, 38 Oh. 
St: 5585 Hoffman v. Hoffman, Th) Oh; 
Ste Tee prauc§ea bia, s Oh, Cire Ct. 
87, 4 Oh. Cir. Dec. 281. 

Or.—Matthews v. Matthews, 60 Or. 
451, 119 P 766; Gadsby v. Gadsby, 65 
Ory 309)) Lok P 1022 (decree on ap- 
peal). 

S. D.—Houghton y. Houghton, 37 
SD. 84 baeNW S16. 308) lela Cy el: 

Tex.—Plummer v. Plummer, (Civ. 
A;) 154 SW 597, 598 [cit Cyc]. 

Utah,—Karren v. Karren, 25 Utah 
87, 69 P 465, 95 AmSR 815, 60 LRA 
294. 

Vt.—Buckminster vy. Buckminster, 
38 Vt. 248, 88 AmD 652. 

Wash.—Beers y. Beers, 74 Wash. 
458, 1383 P 605; Pjerce v. Pierce, 52 
Wash. 679, 101 P 358; Kane v. Mil- 
ler, 40 Wash. 125, 82 Pp P 177, 43 Wash. 
354, 86 P 568. 

W. Va.—Cariens vy. Cariens, 50 
W. Va. 113, 40 SH 335, 55 LRA 930. 

Wis.—Lessig vy. Lessig, 136 Wis. 
20S LTP INOW. 192. 


which should not be abused,”4 
the courts are authorized to modify such decrees by 
transferring the custody of the children from one 
parent to the other or by permitting access to the 
child by the parent who was deprived of its custody, 
or by withdrawing the right of visitation which had 
been previously granted,”° especially where the de- 
cree was in terms subject to further orders of the 
One who invokes the jurisdiction of the 
court for this purpose is subject to any proper con- 
When permitted by 
statute a reservation in the decree of authority so 
to modify is not essential to the exercise of such 
power;** nor has the statute of limitations any ap- 
The court’s power in 
this respect is not affected by the fact that the orig- 
inal decree was based on an agreement of the par- 
ties ;°° by the pendency of a suit by the wife based 
on an oral agreement to remarry, entered into after 
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allowed,?* and 


revivor.®* 


[a] Where the decree allows the 
father to visit the child at a place 
other than the home of the wife’s 
father, where the wife resides, sick- 
ness of the child does not have the 
effect of modifying the decree so as 
to permit the father to visit the 
child at the home of the wife’s 
father. Rader v. Davis, 154 Iowa 306, 
134 NW 849, 38 LRANS 131, Ann 
Cas1914A 1245. 

23. State-v. Trahan, 125 La. 312, 
51 S 216; Dyer v. Dyer, 65 Wash. 535, 
118 P 634; and cases supra note 22. 

24. McFerran vy. McFerran, 51 SW 
307, 21 Kyl. 252. 

[a] Unreasonable modification.— 
While the court may modify a judg- 
ment awarding the custody of chil- 
dren to the mother, it is an unrea- 
sonable interference with her cus- 
tody to require them to visit the 
father in a distant county at various 
times during the year for a period 
of ten days at a time. McFerran vy. 
McFerran, 51 SW 307, 21 KyL 252. 

25. Shallcross Vv. ‘Shallcross, 135 
Ky. 418, 122 SW 223; Dimmitt v. 
Dimmitt, 167 Mo, A. 94, 150 SW 1107. 


26. Chappell _ v. Chappell, 45 
Wash. 652, 89 P 166. 
27. Rader v. Davis, 154 Iowa 306, 


134 NW 849, 38 LRANS 131, AnnCas 
1914A 1245; Kane v. Kane, 53 Mont. 
SESS 165 (Pe 4572 

{a] Contribution to support. — 
Where a husband petitions the court 
to modify a divorce decree so as to 
permit him to see a child of the par- 
ties under such regulations as the 
court may impose, he is in no posi- 
tion to complain if the court re- 
quires, as a condition precedent to 
his right~to visit the child, that he 
contribute to the child’s' support. 
Kane v. Kane, 53 Mont. 519, 165 P 


457. 

28. Lewis v. Lewis, 174 Cal. 336, 
163 P 42: "Steere v. Stone, 158 Ind: 
628, 64 NE 86 foverr Sillivan  v. 

252]; Neil v. Neil, 


Learned, 49 Ind. 
38 Oh. St. 558. 

29. Neil v. Neil, 38 Oh. St. 558. 

Black vy. Black, 149 Cal. 224, 

86 P 505. 
Combs y. Combs, 99 Kan. 626, 
L622 P 273. 
eae Gillett v. Bryant, 203 Ill. A. 

33. Andrews y. Andrews, 15 Iowa 
423 (the court may modify an order 
relating to the custody of children, 
although the parties have become 
residents of another state since the 
divorce), 

24. Newman y. Newman, 105 App. 
Div. 63, 93 NYS 847. 

35. Ala.—Burns v. Shapley, (A.) 
77 S 447, 

Cal—Miller v. Higgins, 14 Cal, A. 
156, 211P$408; 

Conn.—Morrill v. Morrill, 83 Conn. 
a9, UT AD 


[§ 810] b. Grounds. 
of the decree awarding custody of the children 
there must be shown a “change of cireumstances,?* 
or the discovery of new facts which were unknown 


§§ 809-810. 


the divorce, and defendant’s breach of the agree- 
ment;*t or by the fact that the mother to whom 
custody of a child was awarded subsequently mar- 
ries a subject of a foreign power.*? 

Removal from state. 
left the state, a modification of the decree has been 
it has also been refused.** 
power to modify the decree is not affected by a 
removal of the child from the jurisdiction by the 
parent to whom he was awarded;%° but there is au- 
thority to the contrary.*® 

On the death of a parent to whom custody of a 
child was awarded the decree may be modified by 
awarding the custody to the other parent without 


Where all the parties have 
The 


To justify a modification 


Me.—Stetson v. 80 Me. 
483, 15 A 60. 

Mo.—In re Krauthoff, 191 Mo. A. 
149, 177 SW 1112. 

Mont.—State vy. Fergus County 
Tenth Judicial Dist. Ct., 46 Mont. 
425, 128 P 590, AnnCas1916B 256. 

N. H.—White v. White, 77 N. H. 
26, 86 A 353. 

36. Milner v. Gatlin, 139 Ga. 109, 
76 SE 860 (where the party to whom 
custody of a child has been award- 
ed has acquired a domicile in an- 
other state, to which he has re- 
moved the child, the court cannot 
modify its decree as to custody). 


Stetson, 


37. Purdy v. Ernst, 98 Kay. 157, 
143 P 429. But see supra § 807. 
38. Ala.—Decker v. Decker, 176 


Ala. 299, 58 S 195; Burns v. Shapley, 
(A.) 77 S 447. 

Ark.—De Reitmatter v. De Reit- 
matter, 75 Ark.9193) 87 SW. 118: 


Cal.—Bancroft v. Bancroft, 173 P 
582; Russell v. Russell, 20 Cal. <A. 
457, 129 P 467. 


Colo.—Wilson v. Mitchell, 48 Colo. 
454, 111 P 21, 30>LRANS 507. 

3a.—Milner v. Gatlin, 143 Ga. 816, 
85 SE 1045; Barlow v. Barlow, 141 
Ga. 535, 81 SEH 433, 52 LRANS 683; 
Zachry v. Zachry, 140 Ga. 497, 79 SE 
115; Hollenbeck v. Glover, 128 Ga. 
52, 57 SE 108; Williams v. Crosby, 
118 Ga. 296, 45 SE 282. 

Hawaii.—Vetlesen v. Vetlesen, 18 
Hawaii 164. 

Ill.— Bates v. Bates, 166 Ill. 448, 46 
NE 1078; Peo. v. Hickey, 86 Ill. A. 
20; Chase vy. Chase, 70 Ill. A. 572. 


Ind.—Julian v. Julian, 60 Ind. A. 
520, 111 NE 19%. 

lowa.—Deibridge v. Sears, 179 
Iowa 526, 160 NW 218; Albertus v. 


Albertus, 178 Iowa 1124, 160 NW 
830; Scott v. Scott, 174 Iowa 740, 156 
NW 834; Kinney vy. Kinney, 150 Iowa 
225, 129 NW 826; Youde v. Youde, 
136 Iowa 719, 114 NW 190; Hullinger 
v. Hullinger, 133 Iowa 269, 110 NW 
470; Crockett v. Crockett, 132 Iowa 
388, 106 NW 944; Shaw v. McHenry, 
52 Iowa 182, 2 NW 1096. 

Ky.—-Colson y. Colson, 153 Ky. 68, 
154 SW 380; Davis v. Davis, 140 Ky. 
528, 181 SW 266; Railey v. Railey, 
66 SW 414, 23 KyL 1891. 

La.—State v. Trahan, 125 La. 312, 
51 -S 216. 

Mass.—Oliver y. Oliver, 151 Mass. 
349, 24 NE 51. 

Mich.—Camp v. Camp, 158 Mich. 
221, 122 NW 521; Flory v. Ostrom, 
92 Mich. 622, 52 NW 1038; Chandler 
v. Chandler, 24 Mich. 176. 

Mo.—In re Kvrauthoff, 191 Mo. A. 
149, 177 SW 1112; Phipps v. Phipps, 
168 Mo. A. 697, 154 SW 825; Tatum 


v. Davis, 144 Mo, A. 125, 128 SW 
766; State v. Ramey, 134 Mo. A. 722, 
115 SW 458. 

Nebr.—Eckhard v. Eckhard, 29 


Nebr. 457, 45 NW 466. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—— 
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to the applicant at the time the decree was en- 
tered,?® and which could not have been then as- 
certained with reasonable diligence.*° 
of the children is the controlling consideration.*} 
and whenever it is shown that it is best for the wel- 
fare of the child that it be transferred from the 
eustody to which it was awarded, the court will in 
its discretion modify the decree;*? otherwise it will 
Thus it has been held that modification may 
be made as to the custody of a child when his fa- 
cilities for attending school would be thereby im- 
The pecuniary ability of the father is 


not.48 


proved.*# 
also an element to consider,*® but 
Y.—Powers v. Powers, 164 App. 


N. 
Div.7533, 150. NYS)i213 -faff 214: N.Y: 
660 mem, 103 NE 1106 mem]; Earle 


v. Earle, 158 App. Div. 552, 143 NYS) 


841; Powers v. Powers, 119 App. Div. 
436, 104 NYS 94; Matter of Stewart, 
77 Mise. 524, 137 NYS 202; Davis v. 
Davis, 150 NYS 636. 

N, C.—In re D’'Anna, 117 N. C. 462, 
23 SE 431. 

Oh.—Graviess v. Graviess, 28 Oh. 
Cire Ct.126. 

Okl1.—Stanfield y. Stanfield, 22 Okl. 
574, 587, 98 P 334 [quot Cyc]. 

Or.—McKay v. McKay, 77 Or. 14, 
149 P 1032. 

Porto Rico.—Ex p. Axtmayer, 19 
Porto Rico 378. 

S. D—Houghton y. Houghton, 37 
S. D. 184, 157 NW 316, 318 [cit Cyc]; 


Greenleaf v. Greenleaf, 6 S. D. 348, 
61 NW 42. 
Tex.—Ex p. Garcia, (Civ. A.) 187 


SW 410: Grego v. Schneider, (Civ. 
A.) 154 SW 3€1; Trammell v. Tram- 
mell, (Civ. A.) €0 SW 119 (fraud). 
Wash.—Morin v. Morin, 66 Wash. 
312, 119 P 745, 37 LRANS 585; Pierce 
v. Pierce, 52 Wash. 679, 101 P 358; 
Georig v. Georig, 51 Wash. 333, 98 
P 742; Curtis v. Curtis, 46 Wash. 
664, 91 P 188; Koontz v. Koontz, 25 
Wash. 336, 65 P 546. 
W. Va.—Cariens v. Cariens, 50 W- 
Warts 2408 SE sobs, Do LEA OOO. 
Wis.—Welch v. Welch, 33 Wis. 534. 
[a] Remarriage.—The fact thata 
mother remarried in another state 
within the time prohibited by the 
laws of the state in which she was 


divorced does not constitute a 
ground for modification of the de- 
eree awarding her such custody. 


Dudley v. Dudley, 151 Iowa 142, 130 
NW 785, 32 LRANS 1170; Calvert v. 
Calvert, (Utah) 176 P 731. 

Removal of child.—That the 
custodian is about to remove the 
child from the jurisdiction is ground 
for inquiry as to whether the best 
interests of the child require modi- 
fication of the decree. Wald v. Wald, 
168 Mo. A. 377, 151 SW 786. 

[c] A modification which inter- 
feres with the child’s schooling 
should not be made, although in oth- 
er respects it might be advantageous 
to the child. Van Buren v. Van 
Buren, 75 App. Div. 615, 78 NYS 28; 
11 NYAnnCas 381. 

[d] Evidence of past conduct of 
parties.—-(1) In a proceeding to mod- 
ify a decree cf a court of another 
state in awarding the custody of a 
minor child, evidence of the situa- 
tion and conduct of the parties prior 
to the rendition of the decree is ad- 
missible in corroboration of evidence 
showing a similar situation or con- 
duct since the decree and relied upon 
to effect a modification thereof. Wil- 
son v. Elliott, 96 Tex. 472, 73 SW 
946, 75 SW 368, 97 AmSR 936. (2), 
But evidence in a divorce trial at- 
tacking the wife’s character and 
questioning the paternity of a child, 
where the court dismissed the hus- 
band’s cross complaint and granted 
the wife a divorce, is an insufficient 
showing of the wife’s unfitness to 
have the custody of the child seven 
years later. Cline v. Cline, (lowa) 
166 NW 698. 
fer Ability of parties.—A mother 

; [19 C. J.—23] 
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The welfare 


be considered. 


the court is not [§ 811] 
to whom children have been awarded 
will not be deprived of their custody 
upon the sole ground that the hus- 
band is better able to maintain and 
educate them, where she is suitably 
providing for their support and edu- 
cation. Hewitt v. Long, 76 Ill. 399; 
Rietmann yv. Rietmann, 168 Ky. 830, 
183 SW 215; Johnson v. Johnson, 4 
Kyl 446. 

39. Ind.—Dubois y. Johnson, 96 
Ind. 6; Teter vy. Teter, 88 Ind. 494. 

Iowa.—White v. White, 75 Iowa 
218, 39 NW 277; Reid v. Reid, 74 
Iowa 681, 89 NW 1€2. 

Ky.—Irwin v. Irwin, 96 Ky. 318, 28 
SW 664, 30 SW 417, 16 Kyl 657. 

_ Minn.—State v. Bechdel, 37 Minn. 
360, 34 NW 334, 5 AmSR 854. 

Oh.—Pfau v. Pfau, 8 Oh. Cir. Ct. 
87, 4 Oh. Cir. Dec. 281. 

40. Semrow vy. Semrow, 23 Minn. 


214. 

41. Julian v. Julian, 60 Ind. A. 
520, 111 NE 196; State v. Trahan, 
125 La. 312, 51 S 216; Kane vy. Kane, 


53 Mont, 519, 165 P 457. And see 
v. 


supra § 795. 

42. Ark.—Baker 95 
Ark. 355, 129 SW 789. 

Cal.—Crater vy. Crater, 135 Cal. 633, 
67 P 1049; Simmons y. Simmons, 22 
Cal. A. 448, 134 P 791 (grounds held 
sufficient). 

lowa.—Sherwood v. Sherwood, 56 
Iowa 608, 10 NW 98; Boggs v. Boggs, 
49 Iowa 190. 

Kan.—Miles v. Miles, 65 Kan, 676, 
VOCE "6312 

Mich.—Dailey v. Dailey, 166 Mich. 
170, 1381 NW 526 (evidence insuffi- 
cient to show). 

Mo.—West vy. West, 94 Mo. A. 683, 
68 SW 7538. 

Mont.—Kane vy. Kane, 53 Mont. 
519; 165 P45; Pearce v. Pearce, 30 


Durham, 


Mont. 269, 76 P 2 

N. Y.—De Tatts v. De La- 
moutte, 129 App. Div. 283, 113 NYS 
321; Burritt v. Burritt, 53 Mise. 24, 
102 NYS 475; Davis v. Davis, 150 
NYS 636. 

N. D.—Rindiaub v. Rindlaub, 28 


N. D. 168, 147 NW 725. % 

Tex.—Ex p. Boyd, (Civ. A.) 157 
SW 254. 

Wash.—Beers v. Beers, 74 Wash. 
458, 133 P 605; Curtis v. Curtis, 46 
Wash. 664, 91 P 188. 

{a] It is the duty of the court to 
do so where changed conditions or 
facts not disclosed upon the orig- 
inal hearing clearly show that the 
rights of the parties and the welfare 
of the children demand it. Sweeney 
v. Sweeney, 195 Mich. 240, 162 NW 


1015. 

43. Bryan v. Lyon, 104 Ind. 227, 
38 NE 880, 55 AmR 309; Tatum v. 
Davis, 144 Mo. A. 125, 128 SW 766; 
Herrett v. Herrett, 80 Wash. 474, 141 
Py758. 

44. Russell v. Russell, 20 Cal, A. 
457, 129 P 467; De Lamoutte v. De 


Lamoutte, 129 App. Div. 2838, 113 
NYS 321. 

45. Julian v. Julian, 60 Ind. A. 
520) LiL NE 196. 

46. Albertus  v. Albertus, 178 
Iowa 1124, 160 NW 830. 

47. Albertus _ v. Albertus, 178 
Iowa 1124, 160 NW 830. And cases 
infra note 48. 

48. Meffert v. Meffert, 118 Ark. 


courts will not deprive the mo 
her child unless it is shown elearly that she is so 
unfit a person as to endanger the child’s welfare.°? 
c. Application and Proceedings There- 
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restricted to a change in financial condition.*® Ani- 
mosity on the part of the custodian toward a par- 
ent having a right to visit the child,*? inculcation 
of hate and disrespect on the part of the child for 
such parent,#® refusal to comply with the provision 
of the decree as to visitation,*® or other misconduct 
or unfitness of the custodian,®°® or even the subse- 
quent wishes and preference of the children,®’ may 


It is well settled, however, that 
er of custody of 


582, 177 SW 1; Albertus v. Albertus, 
178 Iowa 1124, 160 NW 830. 

{a] Teaching child disrespect for 
parent.—(1) If either of the parents 
tries to teach the child disrespect 
for the other, this course, if per- 
sisted in, may be a ground for the 
chancellor to change the custody of 
the child if the mother is the guilty 
party, or to restrict the visits of the 
father if he is in fault in that re- 
spect. Meffert v. Meffert, 118 Ark. 
582, 1772 SW, 1. (2) Similarly if 
grandparents to whose custody a 
child has been intrusted by divorce 
decree are found to be schooling the 
child to hate its father, the welfare 
of the child may require a change 
of custody, even though the child is 
happy and contented. Albertus v. 


eet ee 178 Iowa 1124, 160 NW 
[b] Insult to wife—A _ decree 


awarding the custody of a child to 
the father may be modified when the 
child is placed in a position where 
the mother will be met with insult- 
ing epithets when exercising a right 
given her by the decree to visit the 
child. Bedolfe v. Bedolfe, 71 Wash. 
60, 127 P 594, 

49. Combs v. Combs, 99 Kan, 626, 
162 P 278; Phipps v. Phipps, 168 Mo. 


A. 697, 154 SW 825; Copeland’ -v. 
Copeland, (Okl.) 159 P 1122. 
[a] An unwilling, captious, and 


technical compliance with the decree 
is not sufficient. Dimmitt v. Dimmitt, 
167 Mo. A, 94, 150 SW 1107. 

{[b] If the wife attempts to dis- 
courage the husband’s visits by mak- 
ing them difficult and disagreeble, the 
child may be taken from her. Dim- 
mitt v. Dimmitt, 167 Mo. A. 94, 150 
SW _ 1107. 

50. Albertus y. Albertus, 178 Iowa 
1124, 160 NW 830; Wallace v. Wal- 
lacey Tl VK yi LOS ese BON Vamos 
Houghton v. Houghton, 37 S. D. 184, 
157 NW 316. 

51. Hullinger vy. Hullinger, 133 
Iowa 269, 110 NW 470; Burritt v. 
Burritt, 538 Misc. 24, 102 NYS 475. 

52. Bryan v. Lyon, 104 Ind. 227, 3 
NE 880, 55 AmR 309; Rietmann v. 
Rietmann, 168 Ky.- 830, 183 SW 210; 
Freeland y. Freeland, 92 Wash. 482 
159 P 698: 

[a] That the mother has been in- 
discreet with men subsequent to di- 
vorce, in the absence of proof of 
moral turpitude, is not sufficient to 
deprive her of custody of her child 
awarded by the decree. Freeland v. 
Freeland, 159 P 698, 92 Wash. 482. 

{[b] A mere showing that the 
mother had become the housekeeper 
of a widower, without even a suspi- 
cion of improper relations, will not 
justify an order for a change of cus- 
tody. Rietmann v. Rietmann, 168 
Ky. 830, 188 SW 210. 

[e] Adulterous wife.—‘“Where the 
guilty wife continues her illicit re- 
lations with her paramour and leads 
an immoral and degrading life, there 
is no propriety in interfering with 
the judgment which has separated 
her from her children, nor should 
they be again brought under her in- 
fluence in any way until she has 
given evidence of ‘contrition and 
reformation.” Woodhouse vy. Wood- 
house, 89 App. Div. 88, 89, 85 
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on. 
for 
the 
the 
the 


decree was rendered.>4 
original case.5® 


test the legality of the custody.*! 
Notice or process. 


NYS 442. See also Bauer v. 
Bauer, 174 App. Div. 914 mem, 
160 NYS 3885 (“While I am of the 
opinion that it is quite proper that 
the defendant should be permitted 
to see and converse with her child at 
reasonable intervals, I believe that 
for the present the time and place 
when this may be should be at the 
discretion of the plaintiff. Too little 
time has elapsed since the immoral 
conduct of the respondent in the vio- 
lation of both her marital and pa- 
rental obligations and duties to mod- 
ify the decree’’). 

63. Ex p. Garcia, (Tex. Civ. <A.) 
187 SW 410 (a court granting a di- 
voree cannot secure exclusive power 
to dispose of minor children of the 
marriage, and after the decree has 
been rendered, another court may, 
circumstances having changed, de- 
termine the question of the minors’ 
custody). 

54. Ind.—Julian vy. Julian, 60 Ind. 
A. 520, 111° NE 196. 

Iowa.—Scott v. Wheeler, 170 Iowa 
99, 151 NW 1100 (recognizing the 


rule). 
Kan.—Combs vy. 99 Kan. 
McNees, 97 Ky. 
KyL 25 


626,162 2273. 
Ky.—McNees vy. 
Waring, 100 N. Y. 
Bedolfe, 71 


152, BB SW 207, 17 
N. 
(recognizing 


Combs, 


Y.—Waring Ve 
570, 3 NE 289. 

Wash.—Bedolfe vv. 
Wash. 60, 127 P -594 
rule) 

‘ay In the absence of the judge, 
where an application was made to 
supersede an order pending an ap- 
peal, which by agreement of the par- 
ties was heard before a _ different 
judge, the validity of the superseding 
order should be considered in the 
same light as though the judge who 
made it had been the trial judge who 
entered the order superseded. Scott 
v. Wheeler, 170 Iowa 99, 151 NW 
1100. 

{b] There can be no subsequent 
change of venue, so that, where the 
venue of the cause was changed to 
another circuit court, which court 
struck the cause from its docket and 
certified it back to the court in which 
it was first brought, that court had 
jurisdiction of defendant’s motion to 
modify the order for support. Ju- 
lian v. Julian, 60 Ind. A. 520, 111 NE 
196 
Judge prejudiced.—_In Wash- 
ington the’ statute authorizing a 
change of judge in any action or 
proceeding where it appears that the 
judge before whom the action was 
pending is prejudiced, after final 
judgment in an action, is applicable 
to an application for a modification 
of a divorce decree. Bedolfe vy. Be- 
dolfe, 71 Wash. 60, 127 P 594. 

[d] The judge who made the orig- 
inal order is not required to transfer 
the application to another division of 
the same court. Combs y. Combs, 99 


Except in some jurisdictions,®°* an application 
a modification of a decree as to the custody of 
children should be made to the court in which 
In some jurisdictions 
application is regarded as a continuation of the 
original action,®® and may be made by motion in the 
original cause *® even at a subsequent term.°’ 
not the granting of a new trial or a retrial of the 
has been held that the applica- 
tion should be made in a proceeding brought ex- 
pressly therefor,®® and not in a collateral proceed- 
ing such asa hearing on habeas corpus,®® although 
habeas corpus may be employed in a proper case to 


Where both parties ask for 
the custody of the children, the court may decide 
the question without notice to the parties.®? 
other cases, proper notice of the application should 
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It is 


Parties. 


In 


Kan. 626, 162 P 273. 

fe] An appellate court will not 
interfere to modify a decree award- 
ing the custody of the children. The 
application must be made to the 
court below. Waring v. Waring, 100 
N. Y. 570, 3 NE 289. 

{f] Time for application.—A mo- 
tion for modification filed before 
judgment is premature. Ullman v. 
a 151 App. Div. 419, 1385 NYS 
1080. 

55. Kendall v. Kendall, 5 Kan. A. 
688, 48 P 940; Wald v. Wald, 168 Mo. 
A. 377, 151 SW 786; Bedolfe v. Be- 
dolfe, 71 Wash. 60, 127 P 594. 

56. Davis v. Davis, 140 Ky. 526, 
131 SW 266; Wald v. Wald, 168 Mo. 
A. 377, 157 SW 786; Rogers v. Rog- 
ers, 51 Oh. St. 1, 36 NE 310; Karren 
v. Karren, 25-.Utah 87, 69 P 465, 95 


AmSR 815, 60 LRA 294. 

57. Wald v. Wald, 168 Mo. A. 377, 
151 SW 786. 

58. Delbridge v. Sears, 179 Iowa 


526, 160 NW 218. 

59. Jennings y. Jennings, 56 Iowa 
288, 9 NW 222, 

60. Williams v. Williams, 13 Ind. 
523; Jennings vy. Jennings, 56 Iowa 
288, 9 NW 222; In re Kohl, 82 Mo. 
A. 442. 

61. Williams v. Crosby, 118 Ga. 
296, 45 SE 282; Haire v. McCardle, 
107 Ga. 775, 33 SE 683; In re Delano, 
37 Mo. A. 185. See also Bryan v. 
Lyon, 104 Ind, 227, 3 NE 880, 54 AmR 
309 (holding that the decree is not 
conclusive against the father in a 
habeas corpus proceeding instituted 
by him after the mother’s death 
against one who was not a party to 
the divorce proceedings). 

Use of habeas corpus see Habeas 
Corpus [21 Gye 330, 351]. 


62. Madson v. Wyoming Hu- 
aie Soc.,, ete., 25 Wyo. 338, 169° P 

63.. Cal—tIn re Culp, 2 Cal. A. 70, 
83 P 89. 


Conn.—Morrill v. Morrill, 83 Conn. 
49 UG cA AX 

Ida.—Keller vy. Keller, 30 Ida. 79, 
162 P 927. 

Iowa.—Scott v. Scott, 174 Iowa 740, 
156 NW 834; Blachly v. Blachly, 169 
Iowa 489, 151 NW 447. 

Kan.—Purdy v. Ernst, 93 Kan. 157, 
143 P 429. 


Ky.—Shalleross y. Shalleross, 135 
Ky. 418, 122 SW 223. 
Mo.—State v. Ramey, 134 Mo. A. 


722, 115 SW 458. 
Wash.—Curtis v. Curtis, 46 Wash. 
664, 91 P 188. 
W. Va.—Phillips v. Phillips, 24 
W.Va. 591. 


Wyo.—Madson y. Wyoming Hu- 


mane Soc., etc., 25 Wyo. 338, 169 P 
336. 
{a] Statement of court not no- 


tice.—Wonere the judge, who had ren- 
dered a decree of divorce, subse- 
quently stated to counsel who had 
represented plaintiff that, if an ap- 
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be given to the adverse party,®* whether required 
by statute or not, although it has been held that 
notice of the application is not a condition on which 
the jurisdiction of the court is founded.*® 
the party to whom the custody of the child was 
awarded is dead, notice should be given to the per- 
sons having an interest in the custody of the child 
adverse to the applicant.®® 
quire service of process upon the prosecuting attor- 
ney when the best interests of the children would 
be thereby subserved.** 
Hither party may make the applica- 
tion;®* and third persons may intervene where the 
parent to whom custody of the children was award- 
ed has become unfit for the trust.%° 
whose custody is sought to be changed, is not a 
proper party to the proceeding.”° 

Hearing and evidence. 


Where 


Some statutes also re- 


The child, 


Since a change of cus- 


plication should be made ordering 
plaintiff to bring her child back into 
the jurisdiction of the court from 
which she had taken it, the order 
would be granted, such statement did 
not amount to notice to plaintiff 
giving the court jurisdiction over the 
person of plaintiff thereafter to make 
such an order. In re Culp, 2 Cal. A. 
70, 83 P 89. 

{[b] Notice by publication of an 
application to modify a decree or 
order in divorce proceedings relating 
to the custody of children is inef- 
fective unless authorized by statute. 
Blachy v. Blachly, 169 Iowa 489, 151 
NW 447. 

[ec] Service on nocnresident.—Un- 
der the statute service of notice of 
motion need not be personal upon a 
party who has appeared in the ac- 
tion and has_ thereafter departed 
from, and resides out of, the state. 
Keller v. Keller, 30 Ida. 79, 162 P 
927. 


{d] Estoppel.—(1) A husband is 
estopped from objecting to a modifi- 
cation of a decree denying him the 
right to further visits from his child 
because he had not had formal no- 
tice of the application therefor, 
where he had applied for a rule on 
his divorced wife to show cause why 
she did not comply with the decree 
in so far as it granted him the right 
to have visits from his child. Shall- 
cross y. Shalleruss, 135 Ky, 418, 122 
SW 223. (2) But a stipulation of a 
wife that a third person might have 
her minor child’s custody did not 
estop her from afterward. seeking 
a modification of the decree. Cur- 
tis: v.- Curtis; 46° Wash. (664; 5 92 


P 188. 
64. Blachly v. Blachly, 169 Iowa 
83 Conn. 


489, 151 NW 447. 
65. Morrill v. Morrill, 
479, 77 A 1 (holding, however, that 
reasonable notice of the contemplat- 
ed action may well be required as a 
measure of fairness). 
66, Burdy,” vo brnst, 0 Shee icons 
rt 143 P 429. But see supra § 


67. Sweeney v. Sweeney, 196 Mich. 
240, 162 NW.1015. 

[a] “The purpose and spirit of 
the statute is that, in the public in- 
terest and for the welfare of the chil- 
dren, the court shall have the inde- 
pendent aid of disinterested counsel, 
impartial between the contending par- 
ents, to investigate the facts and 
present to the court the true situa- 
tion, so far as the best interests of 
the children are concerned.” Sweeney 
v. Sweeney, 196 Mich. 240, 246, 162 
NW 1015. 

68. Shallcross y. Shallcross, 135 
Ky. 418, 122 SW 2238; Stone v. Duffy, 
219 Mass, 178, 106 NE 595. 

69. Stone v. Duffy, 219 Mass. 178, 
106 NE 595. 

70. Kenner v. Kenner, 139 Tenn. 
211, 201 SW 779, LRA1918E 587. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tody can be made only where new facts have arisen 
which make it proper,’! there can be no. change of 
custody without a hearing.72 The proceedings are 
equitable, and are determined and disposed of ac- 
cording to the rules of equity.7? The ground relied 
upon to invoke the jurisdiction of the court must 
be alleged “* and proved.?®> The court may consider 
testimony taken at the trial as well as proofs ad- 
duced on the motion,’® and need not make findings 
in support of its order.“7 The court must take 
such action as in its judgment the situation calls 
for, and it may make an order which does not 
conform to the prayer of either the petition or 
eross petition.’® 

[§ 812] H. Support of Children—1. Liability 
for Support—a. In General. Cases concerning the 
support of children after divorce of the parents 
may be divided into three classes: First, where the 
decree is silent as to both the custody and the 
maintenance of the child;*® second, where the de- 
eree provides for the custody of the child but is si- 
lent as to its maintenance;®° and third, where the 
decree not only provides for the eustody but also 
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requires the payment of money for the maintenance 
of the child.8t Where the duty of support rests 
upon the father,®? he may be required to contribute 
to the support of the children from and after the 
commencement of an application made for that 
purpose;** and such action may be by motion or 
supplemental petition in the original proceeding, 
or by an independent suit.*4 

[§ 813] b. Where Decree Is Silent as to Both 
Custody and Maintenance. In the first class of 
cases ® the duty and responsibility of parents for 
the maintenance and education of minor children 
are not altered by the rendition of a decree of di- 
voree,®> and the obligation of the father is, after 
divorce, exactly the same as it was before dissolu- 
tion of the marriage contract.8? This liability con- 
tinues even after the father has assumed a new 
marital connection.** In some states the common- 
law rule exists by statute.°° Where the children 
remained with the mother, she has been held to be 
entitled to maintain an action against the father 
for money expended in supporting them;*° but this 
rule is not inflexible.** 


71. See supra § 810. 

72. Phipps v. Phipps, 168 Mo. A. 
697, 154 SW 825; State v. Ramey, 
134 Mo. A. 722, 115 SW 458. 

73. Delbridge v. Sears, 179 Iowa 
526, 160 NW 218. 

74  Delbridge v. Sears, 179 Iowa 
526, 160 NW 218; State v. Elifritz, 
100 Nebr. 320, 160 NW 113. 

75. Weatherton v. Taylor, 124 
Ark. 579, 187 SW 450; Delbridge v. 
Sears, 179 Iowa 526, 160 NW , 218; 
State v. Elifritz, 100 Nebr. 320, 160 
NW 113. 

{a] Personal knowledge of the 
chancellor is not sufficient. Weather- 
von v. Taylor, 124 Ark. 579, 187 SW 
50. 

76. Simmons vy. 
A. 448, 134 P 791. 

[a] The court may have private 
conference with the child in exercis- 
ing its discretion where an applica- 
tion is made for modification. Dan- 
jiels v. Daniels, 145 Iowa 422, 124 NW 
169. 


Simmons, 22 Cal, 


77. Simmons y. Simmons, 22 Cal. 
AC 485 134) POT oie 

78. Morrill v. Morrill, 83 Conn. 
479, 77 Al. 

79. State v. Tariotord’ COr)F1L6 Ee. 
197. See also infra § 813. 


80. State v. pene oe eae the 


P 197. See also infra § 8 
81. State v. EE Os Or) 176 P 
197. See also infra § 8 


82. See infra §§ 8138- Bib. 

83. Lewis v. Lewis, 174 Cal. 336, 
163) P42: Peo vw. Schilott,. 162 Cal- 
347, 122 P 846; Kendall v. Kendall, 5 
Kan. A. 688, 48 P 940; Hall v. Green, 
87 Me, 122,32 A 796, 47 AmSR 311; 
Bondies v. Bondies, 39 Okl. 164, 136 
=P 1089. 

84. Bondies v. Bondies, 39 OkIl. 
164, 136 P 1089. 

85. See supra § 812 

86. Rowell v. Rowell, 97 Kan. 16, 
154 P 243, AnnCas1918C 936; Zilley 
Vv. Dunwiddie, 98 Wis. 428, 74 NW 
126, 67 AmSR 820, 40 LRA 579. 

87. Colo.—Desch v. JDesch, 55 
Colo, 79, 132 P 60; Graham v. Gra- 
ham,, 38 Colo, 453, 88 P 852, 8 LRA 
NS 1270, 12 ‘AnnCas 137. 

Conn.—Welch’s App., 48 Conn. 342. 

Del.—State v. Rogers, 16 Del. 439, 
=Ad7 AY 25.0% 

D. C.—Demonct vy. Burkart, 23 App. 


308. 

Ga.—Maddox vy. Pattersom, 80 Ga. 
flo, son SE OSL, 

Til.—Plaster v. Plaster, 53 Ill. 445; 
Armstrong v. Armstrong, 35 Ill. 109; 
Cowls v. Cowls,.8 Ill. 435, 44 AmD 
708; Steele v. Peo. 88 Ill. A. 186. 


Ind.—Spade v. State, 44 Ind. A. 
529. 89 NE 604. 


Iowa.—In re Application for Sup- 
port of Minor Children, 164 Iowa 208, 
145 NW 467. 

Kan.—Rowell v. Rowell, 97 Kan. 
16, 154 P 248, AnnCas1918C 936. 

Ky.—Tuggles v. Tuggles, 30 SW 
875, 17 KyL 221; Shrader v. Shrader, 
11 KyL 441. 

Me.—Glynn v. Glynn, 94 Me. 465, 
48 A 105; Gilley v. Gilley, 79 Me. 
292, 9 A 628, 1 AmSR 307. 

Mass.—F oss v. Hartwell, 168 Mass. 
66, 46 NE 411, 60 AmSR 3866, 37 LRA 
589. 
Mich.—Courtright y. Courtright, 40 
Mich, 633. 

Minn.—Jacobs v. Jacobs, 136 Minn. 
190,161" NW: 2625, RATS D971. 
Spencer y. Spencer, 97 Minn. 56, 58, 
105 NW 483, 114 AmSR 695, 2 LRA 
NS 851, 114 AmSR 695, 7 AnnCas 901 
Eeitacyery: 

Mo.—Robinson v. Robinson, 268 
Mo. 703, 186 SW 1032; Auer v. Auer, 
(A.) 193 SW 926; Elliott v. Elliott, 
135 Mo. A. 42,115 SW 486; Myers 
v. Myers, 91 Mo. A: 151; Rankin v. 
Rankin, 83 Mo, A. 335. 

Nebr.—Geary v. Geary, 167 NW 
778; Eldred vy. Eldred, 62’ Nebr. 613, 
87 NW 340. 

N. H.—Dolloff v. Dolloff, 67 N. H. 
512, 38) AO 19. 

N. M.—Fullen v. Fullen, 21 N. M. 
212, 153 °P 294. 

N. G.—Sanders  v. Sanders, 167 
NOR: 45 


319, 83 SE 490 [cit Cyc]. 

Oh.—Pretzinger vy. Pretzinger, 
Oh. St. 452, 15 NE 471, 4 AmSR 542; 
Young’ ove Young, 28" Oho Gir? "Cu 
179. 

Or.—State v. Langford, 176 P 197. 

Tex.—Bemus v. Bemus, 63 Tex. 
Civ. A. 148, 133 -SW 503: Ligon v. 
Ligon, 39 Tex. Ciy. A. 392, 87 SW 
838. 

Vt.—Buckminster v. Buckminster, 
38 Vt. 248, 88 AmD 652. 

Wash.—Schoennauer vy. Schoen- 
nauer, 77 Wash. 132, 137 P 325; Dit- 
Mar vaeDitmarn clasWwiashes Poymou re 
353,91 AmSR 817. 

Wis.—Zilley v. Dunwiddie, 98 Wis. 
428, 74 NW 126, 67 AmSR 820, 40 
LRA 579; Thomas v. Thomas, 41 Wis. 
229; McGoon y. Irvin, 1 Pinn. 526, 
44 AmD 409. 

[a] Reasons for rule—(i) The 
child “is not a party to divorce pro- 
ceedings. It is not barred as to its 
rights by any decree therein.” Mc- 
Allen v. McAllen, 97 Minn. 76, 82, 
106 NW 100. (2) ‘‘The children are 
not responsible for the unfortunate 
differences which have caused the 
estrangement and separation of the 
parents and ought not to suffer there- 
from. Their rights do not depend 


upon the degree of culpability of one 
or the other parent, and their needs 
must be provided for, whether the 
existing conditions have been brought 
about by the fault of one or the oth- 
er or of both parents.” Jacobs v. 
Jacobs, 136 Minn. 190, 199, 161 NW 
526, LRA1917D 971. 

[b] Common-law liability is un- 
affected by the divorce in such cases. 
In re Application for Support of 


Minor Children, 164 Iowa 208, 145 
NW 467. 
[c] Even where alimony, or suit 


money pendente lite, is not granted, 
the father must furnish the neces- 
sary means for the support of his 
minor son if he permits him to re- 
main with the wife. Rutledge v. 
reese, 177 Mo. A. 469, 119 SW 

88. Monroe County v. Abegglen, 
129 Iowa 53, 105 NW 350. 

89. See statutory provisions; and 
Welch’s App., 43 Conn. 342; State v. 
Stouffer, 65 Oh. St. 47, 60 NE 985; 
Schuman y. State, 9 OhS&CP 513, 6 
Ate 244, 

0. Jll.—Parkinson vy. Parkinson, 
116 EAT et 
Me.— Gilley v. Pe 79 Me. 292, 
9 A 623, 1 AmSR 307. 
97 


Minn. > “Spencer ~ Ve 
Minn. 56, 105 NW 483, 114 Am 
2 LRANS 851, 7 AnnCas 


SR ‘695, 
901. 

Mo.—McCloskey v. McCloskey, 93 
Mo. A. 3938, 67 SW 669. 

Wis.—Zilley v. Dunwiddie, 98 Wis. 
428, 74 NW 126, 67 AmSR 820, 40 
LRA 579. 

{a] Reason for rule.—The liabil- 
ity of the father to the divorced 
mother for the support of the chil- 
dren is the same as his liability to 
any other person who furnishes them 
necessaries for their support. The 
law in such case will imply a prom- 
ise on his part to pay for such neces- 
saries, where he has refused or neg- 
lected to furnish them. Spencer v. 
Spencer, 97 Minn. 56, 105 NW 483, 
114 AmSR 695, 2 LRANS 851, 7 Ann 
Cas 901; Zilley v. Dunwiddie, 98 Wis. 
428, 74 NW 126, 67 AmSR 820, 40 
LRA 579. 


Spencer, 


eae Glynn v. Glynn, 94 Me. 465, 48 
[a] A mother who without cause 


deserts her husband, and willingly 
takes with her their minor child, 
cannot maintain an action against the 
father for the support of such child, 
furnished after a divorce obtained 
by him for desertion, no decree for 
the care, custody, or support of the 
child having been made. Glynn v. 
Glynn, 94 Me. 465, 48 A 105. 
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father’s liability for support.®* 
Father not liable. 


their custody.°® 
Father liable. A majority of 


92. 
93. 


See supra § 812. 
See infra this section. 

94. See statutory provisions; and 
Welch’s App., 43 Conn. 342; Bon- 
dies v. Bondies, 40 Okl, 164, 136 P 


1089. 

95. Cal.—Matter of McMullin, 164 
Cal. 504, 129 P 773; Selfridge v. Pax- 
ton; 245 —-Caliwi13, 109 Pr425> (xp, 
Perry, (A.) 174 P 105; Davies v. 
Bisher, 34 Cal. A. 137, 166 P 833; 
Peo. v. Champion, 30 Cal. A. 463, 158 
Bb01. 

Conn.—Finch v, Finch, 22 Conn. 411 
[overr Stanton v. Willson, 3 Day 37, 
3 AmD 255]. But see Welch’s App., 
43 Conn. 342 (rule changed by stat- 
ute [Gen. St., tit 14 c 3 § 9]). » 

Ind.—Ramsey v. Ramsey, 121 Ind. 
215, 28 NE 69, 6 LRA 682; Husband 
v. Husband, 67 Ind. £83, 33 AmR 107. 

Me.—Hall v. Green, 87 Me. 122, 32 
A 796, 47 AmSR 3811. 

Mass.—Ryder v. Perkins, 219 Mass. 
525, 107. NE 387; Brow v. Brightman, 
136 Mass. 187. 

N. Y.—White v. White, 154 App. 
Div. 250, 138 NYS 1082; Salomon v. 
Salomon, 101 App, Div. 588, 92 NYS 
184, 34 NYCivProec 113; Rich vy. Rich, 
88 Hun 566, 34 NYS 854; Burritt v. 
Burritt; 29 Barb. 124. 

R. I.—Brown v. Smith, 19 R, I. 
3819, 33 A 466, 20 LRA 680. 

s. C.— Exchange, etc., Co. v. Fin- 
ley, 73 S. C. 423, 53 SE 649 (but the 
father is morally bound to assist 


the child). 
Wood, 2 Man. 


Man.— Wood v. 
198. 

[a] In California under Civ. Code 
§§ 137, 138, 196, 199, 203, 206, as to 
custody and support of children, etc., 
where a divorce decree vests the cus- 
tody of minor children in the mother, 
the father is not obligated to provide 
for them, except as directed by the 
decree then rendered or as modified. 
Lewis v. Léwis, 174 Cal. 336, 163 P 
427 5Pe0, Ve Hartman, 23: Cal. A.) %2, 
US(oes O11: 

{b] Two reasons are advanced in 
support of this view: (1) One is 
that the duty of the father to sup- 
port the child and the obligation of 
the latter to serve the former pre- 
sent reciprocal rights and duties, and 
hence the loss of the right to the 
services of the child operates as a 
release from the duty to support. 
Demonet y. Burkart, 23 App. (D. C.) 
308; Liebold v. Liebold, 158 Ind. 60, 
52 NE 627; Ramsey v. Ramsey, 121 
Ind. 215, 23 NE 69, 6 LRA 682; Hus- 
band vy. Husband, 67 Ind. 583, 33 Am 
R 107; Brown v. Smith, 19 R. I, 319, 
33 A 466,30 LRA 680. (2) But this 
reason has been criticized. ‘This is 
not a good reason; for, if the divorce 
is granted for the father’s miscon- 
duct, it is his wrongful act that de- 
prives him of their services, and not 
the court, which intervenes for the 
protection of the children.’ Spencer 
v. Spencer, 97 Minn. 56, 59, 105 NW 
483, 114 AmSR 695, 2 LRANS 851, 7 
AnnCas 901. (3) The second reason 
assigned is that the right of the wife 
to an allowance for the maintenance 


Where Decree Provides for Custody 
but is Silent as to Maintenance. In the second class 
of cases °? there is a difference of opinion as to the 


One line of authorities holds 
that, unless there is some statutory provisions to 
the contrary,®°* a decree, awarding custody of the 
children to the mother, but making no provision for 
their support, has the legal effect to relieve the 
father of liability for the reasonable support of the 
children while in the mother’s ecustody,®® unless, it 
has been held, he had so conducted himself that 
it became necessary and proper to deprive him of 
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port.®® 


the well-consid- 


of the children was passed upon by 
the court, and that the claim for 
such maintenance was decided ad- 
versely to her. Rich vy. Rich, 88 
Hun 566, 34 NYS 854; Brown v. 
Smith, 19 R: I.. 319; 133 A <466, 930 
LRA 680. (4) “The implication of 
the decree in such case is that the 
wife voluntarily assumed the burden 
of supporting the children, or that 
there was some other special reason 
for the omission.” Hall v. Green, 87 
Me. 122, 124, 32 A 796, 47 AmSR 
311. (5) And this second reason has 
also been criticized. “It would seem, 
if the court omits to make in its 
decree any provision for the support 
of the children, that the presumption 
would be that the court deemed, it 
best to leave the matter of the sup- 
port of the children to rest upon the 
father’s legal liability to support 
them until its further order in the 


premises.” Spencer v. Spencer, su- 
pra. 
96. Liebold v. Liebold, 158 Ind. 60, 


62 NE 627; Ramsey v. Ramsey, 121 
Ind. 215, 23 NE 69, 6 LRA 682; Spade 
v. State, 44 Ind. A. 529, 89 NE 604. 
97. McAllen vy. McAllen, 97 Minn, 
76, 106 NW 100; State v. Langford, 
(Or) = LI6weP 1973 Buckminster tvs 
Buckminster, 38 Vt. 248, 88 AmD 


652. 

98. Graham y, Graham, 38 Colo. 
453, 88 P 852, 8 LRANS 1270, 12 
AnnCas 157; State v. Langford, (Or.) 
Li Og Ai, 

[a] “The reasons favoring the 
majority view are that the law of 
nature and the law of the land, re- 
quire of the father the support of 
his minor children. This is a definite 
and fixed obligation, which both the 
children and society itself are enti- 
tled to have enforced against him. 
If divorce is sought by his wife, the 
mother of the children, it can only 
be obtained by her for some wrong 
or dereliction on the part of such 
husband and father, shown to have 
been committed. A divorce so ob- 
tained, at the wife’s suit, cannot weak- 
en the father’s obligatior to his chil- 
dren. The dezree of divorce is found- 
ed upon his misconduct. To hold 
that such a decree discharged him 
from the support of his children 
would be to allow him to profit by his 
perversity, or, in familiar phrase, to 
take advantage of his own wrong.” 
Evans y. Evans, 125 Tenn. 112, 116, 
140 SW 745, AnnCas1913C 294. 

99. Ark.—Holt v. Holt, 42 Ark. 
495. 

Colo.—Desch vy. Desch, 55 Colo. 79, 
132 P 60; Graham y. Graham, 38 Colo. 
453, 88 P 852, 8 LRANS 1270, 12 Ann 
Cas 137. 

Ga.—Hall v. Hall, 141 Ga. 361, 80 
SE 992; Brown v. Brown, 132 Ga. 712, 
64 SE 1092, 131 AmSR 229. 

Ill.— Parkinson y,. Parkinson, 116 

DePoy, 126 Iowa 


Thy As webeis 

Iowa.—Foote v. 
366, 102 NW 112, 106 AmSR 365, 88 
LRA 302. 

Kan.—Rowell v. Rowell, 97 Kan. 
16, 154 P 248, AnnCas1918C 936; 
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ered cases denounce and condemn this cold and il- 
logical doctrine, which not only ignores the rights 
and welfare of the child,®? but also enables the hus- 
band and father to take advantage of his own 
wrong,®® and hold that the legal obligation of a 
father for the support of his minor children is not 
impaired by a decree of divorce at the suit of his 
wife for his misconduct, which gives the custody 
of the children to her, but is silent as to their sup- 
This liability is not limited or controlled 
by the regulations governing the allowance of ali- 
mony to the wife. 
he refuses or neglects to support them, the mother 
may recover from him in an original aétion a rea- 
sonable sum for necessaries furnished for their 


If, under such circumstances, 


Riggs v. Riggs, 91 Kan. 593, 138 P 
628, AnnCas1915D 809 (reversing for- 
mer decisions of this state). See 
also Hampton y. Allee, 56 Kan. 461, 
43 P 779; Miller v. Morrison, 43 Kan. 
446, 23 P 612; Chandler v. Dye, 387 
Kan. 765, 15 P 925; Harris v. Harris, 
5 Kan. 46; Kendall y. Kendall, 5 Kan. 
A. 688, 48 P 940. 

Ky.—Griffin v. Griffin, 173 Ky. 636, 
191 SW 458; Wills v. Wills, 168 Ky. 
35, 181 SW 619, 

La.—Hardy v. Collins, 136 La. 467, 
67 S 3383; State v. Seghers, 124 La. 
115, 49 S 998 (under civil code). 

Md.—Alvey v. Hartwig, 106 Md. 
254, 67 A 132, 11 LRANS 678, 14 Ann 


Cas 250. 

Minn.—Jacobs yv. Jacobs, 136 Minn. 
£90, 161 NW 2525,) pEARAT SLT Ds 97a 
Spencer v. Spencer, 97 Minn. 56, 105 
NW 483, 114 AmSR 695, 2 LRANS 
851, 7 AnnCas 901. 

Mo.—Viertel vy. Viertel, 212 Mo. 
562, 111 SW 579; Kinsolving v, Kin- 
solving, (A,) 194 SW 530; Auer v. 
Auer, (A.) 193 SW .926; Sipple v. 
Laclede Gaslignt Cox 125; Mo;. As .Si5 


102 SW 608. 

N. Marlen v. Fullen, 21 N. M. 
2125) Los) Pa29 

NG: Bie v. Sanders, 167 


N. C. 319, 88 SE 490 [cit Cyc]. 

Oh. —Hackenberg v. Hackenberg, 17 
Oh. Cir. Ct..N. S. 456. [aff 88 Oh. St. 
567 mem, 106 NE 1060 mem]. 


Ne v. Langford, 176 P 
Tenn,— Graham v. Graham, 140 
Tenn. 328, 204 SW 987; Evans v. 


Evans, 125 Tenn. 112,140 SW 745, Ann 
Cas1914C 294. 

Tex.—Bond v. Bond, 41 Tex. Civ. A, 
129, 90 SW 1128. 

Vt.—Wheeler v. Lowell, 91 Vt. 278, 
100 A 89; Buckminster v. Buckmins- 
ter, 38 Vt. 248, 88 AmD 652. 

Wash.—Gibson v. Gibson, 18 Wash, 
489, 51 P 1041, 40 LRA 587. 

Wis.—Zilley v. Dunwiddie, 98 Wis, 
428, 74 NW 126, 27 AmSR 820, 40 
LRA. 579. 


Que.—Gregory v. Odell, 39 Que. 
Super. 291. 
{a] Leading case.—Pretzinger v. 


Pretzinger, 45 Oh. St. 452, 15 NE 471, 
4 AmSR 542. 

1. Jacobs v. Jacobs, 1386 Minn, 190, 
161 NW 525, LRA1917D 971. 

[a] In Georgia the statute pro- 
viding that if, in divorce, the jury 
on a second or final verdict find in 
favor of the wife, they shall also, in 
fixing permanent alimony for her, 
specify what amount the children 
shall be entitled to, and that this 
they may also do, if from any cause 
the wife may not be entitled to ali- 
mony, and that, when such support, 
shall be granted, the husband shall 
not be liable to third persons for 
necessaries furnished the children, a 
settlement whereby a wife has 
barred herself of the right to demand 
permanent alimony, but in which no 
provision is made for a child, is not 
to be considered in estimating the al- 
lowance to such child. Johnson v. 
Johnson, 131 Ga. 606, 62 SE 1044. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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support after such decree;? but the right of action 
does not lie until the husband refuses to respond 
to a just claim for the child’s maintenance.’ It 
has also been held that the wife may pledge the 
husband’s credit for necessaries furnished to a child 
in her custody for which the creditor may maintain 
an action against the father. The fact that the 
father has repeatedly offered to take the children 
himself and support them is no defense to the ac- 
tion; and the wife’s refusal to permit him to take 
them does not justify his refusal to provide for 
their maintenance.» But where a settlement is 
made between the parents, whereby the father 
makes provision for the future support of the chil- 
dren, which is accepted by the mother as satisfac- 
tory, he is no longer liable in an action by her for 
their support furnished by her. Where the father 
is considered primarily liable for maintenance of the 
children, either under the common law or by stat- 
utory enactment, the mother may recover from 
him the entire expense of such maintenance,’ un- 
less by statute a different rule is required. Where 
the custody of children is awarded to the father, 

2. Colo.—Desch v. Desch, 55 Colo. 
79, 132 P 60; Graham v. Graham, 38 | nance). 
Colo. 453, 88 P 852, 8 LRANS 1270,| 5. 


12 AnnCas 137. pe 171 SW 588. 
Ga.—Hall v. Hall, 141 Ga. 361, 80 &. 


DIVORCE 


La Rue v. Kempf, 186 Mo. A. 
La Rue v. Kempf, 186 Mo. A. 


[19C.J.] 355 


, he must of course support them in compliance with 


his common-law duty,® until he may by law or cir- 
cumstances be released from the obligation.?° 

- Where the husband obtains a divorce for the 
wife’s fault, it has been held that she has no claim 
upon him for the support of the children whom she 
retains, where the decree contains no provision as to 
the support of such children.1: On the other hand 
it has been held that a wife divorced on account of 
her misconduct has an unqualified legal right to 
compel the innocent husband to compensate her for 
expenses incurred by her in the support of their 
minor children whose custody she is suffered to re- 
tain.!2 The true rule seems to be that, if out of 
her own means she can maintain the children in a 
state equal to that the means of the the father 
would permit, she has no recourse on him.’ _ If, 
however, the necessities of the children require the 
father’s contribution to their relief, his obligation 
is not canceled by the fact that the divorce was 
granted to him because of the fault of the mother.'* 

[§ 815] d. Where Decree Provides for Main- 
tenance. In the third elass of eases mentioned 


never asked for pay for its mainte-;no claim, legal or moral, to demand 


reimbursement from the father. She 
has simply discharged a duty cast 
upon her by the plainest principles 
of natural justice, for the reason that 


SE 992; Brown v, Brown, 132 Ga. 712, 
64 SE 1092, 181 AmSR 229. 

Kan.—Rowell v. Rowell, 97 Kan. 
16, 154 P 248, AmnnCasl918C 936; 
Rives! ve Riges, 91 Kane 593, 138. P 
628, AnnCast915D 809. 

Minn.—Beigler v. Chamberlin, 1388 
Minn. 377, 165 NW 128, LRAI1918B 
215; Spencer v. Spencer, 97 Minn. 56, 
105 NW 483, 114 AmSR 695, 2 LRA 
NS 851, 7 AnnCas 901. 

Mo.—Robinson vy. Robinson, 268 
Mo. 703, 186 SW 1032 [mod 168 Mo. 
ASEI6397 Se SW 16277 aa Rue’ tv. 
Kempf, 186 Mo. A, 57, 171 SW 588; 
‘Bennett v. Robinson, 180 Mo. A. 56, 
165 SW 856; Seely v. Seely, 116 Mo. 
ALY 362, 91 SW 979. 

. Nebr.—Geary v. 167 NW 

78. 

Oh.—Pretzinger v. Pretzinger, 45 
Oh. St. 452, 15 NE 471, 4 AmSR 542. 

Tenn.—Evans v. Evans, 125 Tenn. 
112, 140 SW 745, AnnCas1913C 294. 

Tex.—Gully v. Gully, (Civ. A.) 184 
S'W 555.7) 

Wash.—Uilleware v. Hilleware, 176 
P 330; Hector v. Hector, 51 Wash. 
4384, 99 P 13; Ditmar v. Ditmar, 27 
Wishes. son © 350, ol AmSR <si7s 
Gibson v. Gibson, 18 Wash. 489, 51 
P 1041, 40 LRA 587. 

[a] Where a husband abandons 
his wife, going into a foreign state, 
the wife can after obtaining a di- 
vorce maintain an action for ex- 
penses incurred in supporting the 
children during the period of the 
abandonment before the divorce. 
Rogers v. Rogers, 93 Kan. 114, 143 P 
410, LRA1915A 1137. 

3. Iowa.—Foote v. De Poy, 126 
Iowa 266, 102 NW 112, 106 AmSR 365, 
68 LRA 202. 

Mich.—Johnson v. Onsted, 74 Mich. 
437, 42 NW 62. 

Oh.—Hackenberg v. Hackenberg, 
‘17 Oh. Cir. Ct. N. S. 456 [aff 88 Oh. 
St. 567 mem, 106 NE 1060 mem]. 

Okl.—Bondies v. Bondies, 40 Okl. 
164, 136 P 1089. 

Or.—Gibbons v. Gibbons, 75 Or. 
500, 147 P' 530: 

4. Bazeley v. Forder, L. R. 3 Q. B. 
559. But see Johnson v. Onsted, 74 
Mich. 4287, 42 NW 62 (holding that 
the law will not imply an assumpsit 
by the father of an infant, which is 
in custody of its mother under a de- 
cree of divorce making no provision 
for alimony, to pay the mother’s sec- 
ond husband for the infant’s sup- 
port, when the father has made no 
demand for the custody of the child, 
and the mother’s second husband has 


Geary, 


57, 171 SW 588. 

[a] Agreement to support if wife 
will not appeal.—An agreement be- 
tween a husband and wife that, if the 
wife will not appeal from a decree of 
divorce between the parties, the hus- 
band will provide her with means for 
support of their crild, is enforceable 
against the husband, although the de- 
eree contains no provision for the 
support of the child. Denler vy. Den- 
ler, 142 Mich. 316, 105 NW 770. 

7. See supra § 813; and cases su- 
pra note 99. 

8. See statutory provisions. 

[a] For example.—Under a stat- 
ute providing that the expenses of 
the family and the education of the 
children shall be chargeable upon the 
property of both husband and wife, 
or either of them, and that in rela- 
tion thereto they may be sued joint- 
ly or separately, it has been held that 
the father of a child, who is in the 
custody of its mother under a decree 
of divorce, is liable to pay only one 
half the cost of its support. Gully 
v. Gully, (Tex. Civ. A.)° 184 SW 555; 
Hector. v. Hector, 51 Wash. 434, 99 
P 13; Ditmar v. Ditmar, 27 Wash. 13, 
67 P 353, 91 AmSR 817. 

9. See supra § 813. 

10. Cushman y. Hassler, 82 Iowa 
295, 47 NW. 1036. 

Father’s duty to support see In- 
fants [22 Cyc 503]. 

11. Fulton v. Fulton, 52 Oh. St. 
229, 39 NE 729, 29 LRA 678, 49 Am 
SR 720; Christoff v. Christoff, 6 Oh. 
Cir. Ct, 512, 3 Oh. Cir.» Dec, 562.0 ;Seeé 
also Fitler v. Fitler, 33 Pa. 50 (hold- 
ing that the father, being able and 
willing to receive and support his 
child, cannot be made liable for its 
maintenance to one who wrongfully 
withholds it from him). 

[a] Reason for rule.—‘By the di- 
vorce a vinculo, the mother is as 
completely absolved from the marital 
relation as she would be by, death, 
and if, in the course of the pr oceed- 
ing which ends in an absolute di- 
vorce, the minor children are put un- 
der her control, by her procurement 
or in response to ker wishes, her di- 
rect obligation towards them so long 
as she retains them would seem to 
be founded upon as substantial con- 
siderations as if she were a widow. 

. If, under these circumstances, 
where her own misconduct has de- 
stroyed the family relation, and de- 
prived the father of the custody and 
society of his children, she has in 
fact maintained her children, she has 


the necessity for it arosSe-from her 
own misconduct.” Fulton y. Fulton, 
52 Oh. St. 229, 241, 39 NE 729, 49 
AmSR, 720, 29 LRA 678. 

[b] Criticism of rule.—‘“It will be’ 
noted that this method of testing the 
liability of the husband takes no ac- 
count of the physical or financial con- 
dition of the divorced wife and moth- 
er, or of the .welfare of the child. 
Her inability to alone assume the 
burden of supporting the child may be 
just as great, and the demands upon 
the husband for the welfare of the 
child may be just as pressing, in 
those cases where the fault lies at 
the door of the mother as where the 
father is to blame. But these con- 
siderations are pushed aside, and the 
sole question is: Whose misconduct 
brought on the condition? Hence 
the remark that children will not be 
permitted to suffer because of the 
dissensions of their parents has no 
application. If we may judge of the 
purpcse of this rule by the conditions - 
to which it is applied, it appears to 
have been designed more to punish 
a guilty husband than to aid a strug- 
gling wife or to provide for the wel- 
fare of the children.” Gully v. 
(Tex. Civ. A.) 184 SW 555, 


12. McCloskey v. McCloskey, 93 
Mo. A. 393, 67 SW 669; Rankin v. 
Rankin, 83 Mo. A. 335. 

[a] Reason for rule——The wife 
has been held entitled to recover on 
the broad ground that, since the 
father neglected to assert his right 
to the custody of the children, such 
neglect did not absolve him from lia- 
bility for the charges incurred by 
others in the necessary maintenance 
of his offspring. Rankin y. Rankin, 
83 Mo. A. 3385. 

13. White v. White, 169 Mo. A. 40, 
154 SW 872. 

14. Cal.—Lampson _ y. 
I) Cals332,81b3Pi 238. 

Kan.—Rowell vy. Rowell, 97 Kan. 
16, 154 P 243, AnnCasi918C 936, 

Ky.—Wills v. Wills, 168 Ky. 85, 
181 SW 619. 

Mo.—White v. White, 169 Mo. A. 
ae 154 SW 872. 

M.—Fullen y. Fullen, 21 N. M. 
o1- 237, 153 PB 294, 

Tex. — Gully v. Gully, (Civ. A.) 184 
SW 555. 

“Where the interests of the chil- 
dren themselves are concerned, we 
can see no reason to take into con- 
sideration, at all, the faults of either 
or both of the parents for which the 


Lampson, 


356 [19C.J.] 
above,!#% where by statute, which may be consid- 
ered as being impliedly a part of the decree,’® or 
by the decree itself,'® or a modification of such de- 
eree,!? maintenance of the children is provided for, 
the duty of support is upon him or her on whom 
the decree places it. The court may impose the en- 
tire obligation to support and maintain the minor 
children on either the father or the mother.1® And 
it has been held under some statutes that, if the 
custody of the children has been awarded to the 
wife with the provision that the husband should 
pay a certain sum thereafter out of which the chil- 
dren are to be supported, the wife after contract- 
ing another marriage is entitled to reimbursement 
for expenses incurred by her for their support.?® 
Settlement of property interests by the parties 
prior to action for divorcee does not deprive the 
court of its authority to provide for the support of 
the children.2? Where an original order in a di- 
vorce case is modified, and certain monthly pay- 
ments required for the support and education of 
the minor children, such payments should com- 
mence at the date of the modification, and not from 
the date of the original decree.*! 

[§ 816] 2. Children Entitled to Support. The 
power of the court to require the husband to pro- 
vide for the support of children before final judg- 
ment in divorce generally is limited to the issue of 
the marriage;?? but where a husband takes a minor 
child of his wife by a former marriage into his 


children are in no way responsible.” 
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Colo.—Graham y. Graham, 38 Colo. 
8 LRANS 1270, 


[§§ 815-817 


home as a member of the family, he is not entitled, 
it is held, upon obtaining a divorce from the wife 
to a judgment against her for the support of the 
child during the marriage.?* An order cannot be 
made for the support of a child who is of age at 
the time the divorce is granted,?* although such 
child is incapable of providing for its own sup- 
port;”° and if a child has attained such an age that 
it is capable of supporting itself the court will not 
require the father to contribute to its mainte- 
nance.?° 

[§ 817] 3. Amount of Allowance. The reason- 
ableness of the amount allowed for the support of 
children depends largely upon the needs of the chil- 
dren and the financial condition of the father,?7 
including his earning eapacity.2® If a mother to 
whom the custody of a child has been awarded has 
means of her own, she may be held to contribute 
toward its support, and thus diminish the amount 
to be paid by the father,?® the rule in this respect 
not differing materially from that applied in the 
case of an allowance of permanent alimony.*° In 
such eases the court should, therefore, consider the 
ability of the parents, the care and attention the 
mother must give the children, the assistance the 
mother will receive, from the children, if any, and 
all the surrounding facts and circumstances, and 
equalize the burden between them as nearly as 
may be.*? In the note below illustrations are given 
of allowances held not unreasonable.°? 


the custody of the children was 
awarded plaintiff wife, she should be 
allowed to select their clothing, and 


12 


Fullen y. Fullen, supra. 453% 885 EF 852, 
144. See supra § 812. AnnCas 137. 
15. See Welch’s App., 438 Conn. 


342; Bondies v. Bondies, 39 Okl. 164, 


136 P 1089. See also Texas cases 
infra § 818. 
16. Johnson y. Latty, 210 Fed. 961. 


17. Lewis v. Lewis, 174 Cal. 336, 
163 P 42; Matter of McMullin, 164 
Cal. 504, 129 P 773; Selfridge v. Pax- 
tony 145) (Cals 113,79" (P e4253 Wx ep: 
Perry, (Cal. A.) 174 P 105; Davies v. 
HMisher. 34s Cale A. 13%." 166.1 y 833% 
Peo. v. Champion, 30 Cal. A. 463, 188 
P 501; Peo. v. Hartman, 23 Cal. A. 
V2 Lone Gaal 

18. Gibbons vy. Gibbons, 75 Or. 500, 
147 P 530; Hector v. Hector, 51 Wash. 
434, 99 P 13. 

19. Johnson y. Latty, 210 Fed. 961 
(holding that, under a divorce decree 
to the wife, giving her the custody 
of the infant child of the parties, 
and adjudging that the husband pay 
certain sums for five years thereafter 
out of which the child was to be 
eared for, and that the husband 
should not be relieved from his obli- 
gation to support the child by reason 
of plaintiff’s remarriage, where plain- 
tiff remarried and expended certain 
sums in Ohio, Indiana, Illinois and 
Virginia for necessaries furnished 
the child, she was entitled to recover 
reimbursements therefor pursuant to 
such decree under the laws of each 
of these states). 

20. Miller v. Miller, 103 Wash. 569, 
IiDy a -2bs 

21. See infra § 819. 

22. Wood v. Wood, 
96, 70 NYS 72. 


61 App. Div. 


23. Franks v. Franks, (Tex. Civ. 
A.) 188 SW 1110. 
24. Amos v. Amos, 4 N. J. Eq. 


171; Boehler v. Boehler, 125 Wis. 627, 
104 NW 840. 

25. Chaffee vy. Chaffee, 15 Mich. 
184; Boehler vy. Boehler, 125 Wis. 627, 
104 NW 840. 

26. Plaster v. Plaster, 47 Ill. 290. 

27. Ala.—Morrison vy. Morrison, 
165 Ala. 191, 51 S 743. 

Cal.—Rogers v. Rogers, 31 P 157; 
Bee v. Nave, 35 Cal. A. 27, 169: P 


Fla.—Phelan vy. Phelan, 12 Fla. 449. 
Johnson, 131 Ga. 
606, 62 SH 1044. 


Ill.— Plaster v. Plaster, 67 Ill. 93. 
Ind.—Logan vy. Logan, 90 Ind. 107. 
Iowa.—Ostheimer v. Ostheimer, 125 
Iowa 523, 101 NW 275. 
Ky.—Shepherd v. Shepherd, 174 Ky. 
615, 192 SW 658; Griffin v. Griffin, 173 
Ky. 636, 191 SW 458; Davis v. Davis, 
165 Ky. 115, 176 SW -955;. Irwin: v. 
Irwin, 105 Ky. 632, 49 SW 4382, 20 
KyL 1761. 
Mich.—Camp vy. Camp, 158 Mich. 
Robinson, 268 


221, 122 NW 521. 

Mo.—Robinson  v. 
Mo. 703, 186 SW 1032 [mod 168 Mo. 
A. 639, 154 SW 162]; Auer vy. Auer, 
(A) 193 SW 926. 

Nev.—Wuest v. Wuest, 17 Nev. 
217, 30 P 886. 

N. J.—Richmond vy. Richmond, 2 
Ne J. Bid: 90: 

N. Y.—Valentine v. Valentine, 87 
App. Div. 155, &4 NYS 87. 
rr aie v. Young, 28 Oh. Cir. 
Uae 

Or.—Taylor v. Taylor, 47 Or. 47, 81 
P' 357. 

Porto Rico.—Luzunaris v. Diaz, 23 
Porto Rico 616. 

S. D.—Pollock v. Pollock, 9 S. D. 


48, 68 NW 176. 
Tex. —Pape v. Pape: 13 ex Civ: 
84 


Ga.—Johnson vy. 


A. 99, 35 SW 479. 
Wash.—Schirmer vy. Schirmer, 
Wash. 1, 145. P 981. 
Wis.—Moul vy. Moul, 30 Wis. 203. 
Eng.—Webster v. Webster, 9 Jur. 


N. S. 182; Whildon v. Whildon, 30 
L. J. P. & M. 174. 
[a] Corresponding to father’s 


condition.—Such an amount will be 
fixed as will enable the children to 
be maintained in a manner corre- 
sponding with the condition of their 


oe picnnene v. Richmond, 2 
RE 0 
[b] The tender age and health of 


a minor son for whose maintenance 
his mother is allowed alimony is to 
be considered in decreeing the 
amount. Plaster vy. Plaster, 67 Ill, 93. 

{c] Clothing allowance.— Where 


an allowance for the clothing should 
be made in the award of alimony. 
Smith v. Smith, 192 Mo. A. 99, 180 
SW _ 568. 

{d] Sum voluntarily contributed. 
—Where a father was ordered to pay 
for the maintenance of his children 
whose custody was on divorce award- 
ed to the wife the same monthly sum 
that he had been voluntarily contrib- 
uting, and it did not appear that it 
was excessive, no complaint can be 
made of the award. McDonall v. Mc- 
Donall, 95 Wash. 5538, 164 P 204. 

28. Nave v. Nave, 35 Cal. A. 27, 
169 P 253; Logan v. Logan, 90 Ind. 
1073, Pape ‘v. Pape, 13° Texy Civys VA 
99, 35 SW 479. 


29. Webster v. Webster, 9 Jur. 
N. S. 182; Seattle v. Seattle, 30 L. J. 
P. & M. 216. 

30. See supra § 600. 

31. Hector vy. Hector, 51 Wash. 
434, 99 P 13. 

32. [a] $4,000.—Hartl: v. Hartl, 


155 Iowa 329, 185 NW 1007 (for main- 
tenance of seven children from seven 
to sixteen years old, the husband 
having property to the value of thir- 
ty thousand dollars, and the wife re- 
ceiving about one half of the remain- 
ing property for her own use). 

[b] $500.—Hooe v. Hooe, 122 Ky. 
590, 92 SW 317,.29 KyL 113, 5 LRA 
NS 729, 13 AnnCas 214 (where the 
husband was worth thirteen thou- 
sand dollars and: the wife had no 
estate). 

{c] $300 per annum. — Valentine 
v. Valentine, 87 App. Div. 156, 84 
NYS 47 (for the support of each of 
two children, defendant’s income be- 
ing amply sufficient to pay such 
amount). 

{d] $100 per annum.—Parsons v. 
Parsons, 62 SW 719, 23 KyL 228 (al- 
though the father’s estate was small, 
an allowance of one hundred dollars 
per year for five years for the sup- 
port of his two children, aged eleven 
and thirteen years, respectively). 

{e] $100 per month.—Fisher v. 
Fisher, (Mo. A.) 207 SW 261 (for 
support of wife and four children 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 818] 4. Order or Decree—a. In General. 
Except in some jurisdictions,?* the court should, 
and usually does, at the time of granting the di- 
vorce, make suitable provision for the future sup- 
port of the minor children, the custody of whom is 
awarded to the mother;*4’ and she should not be 
compelled to resort to a separate action to enforce 
the father’s common-law duty to support his child.*® 
The power of the court to make an order for the 
support is hmited to the conditions existing at the 
On the wife’s motion for 
alimony and provision for a child the court may 
order the husband to pay separate sums for the sup- 
port of both.?* The order for support is not vitiated 


time the order is made.?6 


by irregularities which result in 


where the husband was worth from 
six thousand five hundred dollars to 
seven thousand dollars, with an in- 
come of three hundred fifty dollars 
per month). 

{f] $80 per month.—Hiecke  v. 
Hiecke, 163 Wis. 171, 157 NW 747, 
AnnCas1918B 497 (for the support of 
four children). 

[g] $45 per month.—Benson vy. 
Benson, 29 Cal. A. 37, 154 P 285 (for 
the support of three children). 

{h] $20 per month.—Austin v. 
Austin, 172 Mich. 620, 138 NW 215 
(for the support of a child four 
years old). 

fi] $3 per week.—Allen vy. Allen, 
188 Mich. 532, 155 NW 488 (for the 
maintenance of an infant child of the 
marriage until it reached fourteen). 

[i] $2 per week.—Gittings v. Git- 
tings, 197 Mich. 446, 163 NW 900 
(where the father was a tenant farm- 
er, who had not contributed to sup- 
port of daughter for five years). 

33. Martin v. Martin, 
A.) 148 SW 344; Bond v. Bond, 41 
Tex: Civ. A. 129, 90 SW 1128; Ligon 
v. Ligon, 39 Tex. Civ. A. 392, 87 SW 
838 (all holding that in Texas, on 


‘awarding custody of-a child to the 


mother, no provision is made in the 
decree for the support of the child). 
See also infra text and notes 57-60. 

[a] Reason for rule.—‘‘The father 
is primarily liable for the support of 
his children during their infancy, and 
this liability continues, notwith- 
standing a decree of divorce between 
the parents of such children, and 
since our statutes do not undertake 
to fix any liabilities beyond this gen- 
eral liability upon a dissolution of 
the marriage relation, the order of 
the court should not do so.” Bond 
v. Bond, 41 Tex. Civ. A. 129, 130, 90 
Sw 1128. 

34. Cal.—Nave v. Nave, 35 Cal. A. 
21, 169 P 253. 

Fla.—Dickinson v. 
Fla. 214, 50 S 572. 

jowa.—Cline v. Cline, 166 NW 698. 

Ky.—Hall y. Hall, 77 SW 668, 25 
KyL 1304. 

Mich.—Brown vy. Brown, 135 Mich. 
141, 97 NW 396. 

Mo. —Kinsolving v. Kinsolving, 194 
SW 530; Griffith v. Griffith, (A.) 190 


Dickinson, 58 


SW 102i; Lukowski v. Lukowski, 108 
Mo. A. 204, 883 SW 274. 
85. Griffith v. Griffith, (Mo. A.) 


190 SW 1021. 

[a] Decree construed.—Where a 
divorce decree gives the custody of 
a young son to the mother, but makes 
no order as to the custody of an 
older son, who elects to live and 
does live with the mother, and the 
decree contains an order providing 
for an annual sum of money to be 
paid to the mother “for her to spend, 
hold, and use in such way and man- 
ner as she may see fit for the bene- 
fit of herself and the children,” and 
such decree is construed by the court 
making it as relieving the father of 
liability to the mother for support 
of the elder son while living with 
her, notwithstanding a statement in 
the decree that the amount is given 
during the life of the mother “as ali- 


(Dex: iCiv.s 
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either party.°§ 


no prejudice to 


mony in full,” the construction will! 
not be held te be erreneous. Dick- 
inson v. Dickinson, 58 Fla. 214, 50 S 


572. 
105 


36. Schammel 
Cal. 258, 38 P 729. 

{a] A modified order should pro- 
vide for the payment of the money 
pursuant to the provisions of the 
law in force when such modified or- 
der was filed. Gittings v. Gittings, 
197 Mich. 446, 163 NW 900. 

87. Konitzer v. Konitzer, 112 Ill. 
A. 326; Call v. Call, 65 Me. 407.7 

88. Ex p. Gordan, 95 Cal. 374,. 30 


v. Schammel, 


P 561; Kinney v. Kinney, 1 Blackf. 
(Ind.) 481. 
[a] Order was not vitiated.—(1) 


Although it described the child by a 
wrong name, it sufficiently identi- 
fied it. Ex p. Gordan; 95 Cal. 374, 
30 P 561. (2) Although requiring a 
husband to pay a certain sum to his 
wife for their children’s support, it 


termed such allowance “alimony.” 
Kinney v. Kinney, 1 Blackf. (Ind.) 
481. 


39. Harlan v. Harlan, 154 Cal. 341, 
98 P 32; David v. David, 87 Ill. A. 
186; White v. White, 154 App. Div. 
250, 188 NYS 1082. 

40. See cases infra note 44. 

Modification of decree see infra § 


41. See supra § 400. 
See supra § 666. 
See supra § 8(8. 


Ark.—Holt y. Holt, 42 Ark. 
495. 


Cal.—Lewis v. Lewis, 174 Cal, 336, 
163 P 42; Harlan v. Harlan, 154 Cal. 
341, 98 P 32; McKay v. San Francisco 
Super. Ct., 120 Cal. 143, 52 P 147, 40 
LRA 585; Wilson v. Wilson, 45 Cal. 
399; Davies v. Fisher, 34 Cal. A. 137, 
INXS TE Ieee 
aay —Desch vy. Desch, 55 Colo. 79, 

60 


132 P 
141 Ga. 361, 80 


Ga. —Hall vy. Hall, 
SE 992. 

Ill.—Plaster v. Plaster, 47 Ill. 290; 
Konitzer v. Konitzer, 112 I1l.-A. 326. 

Iowa.—Kell vy. Kell, 179 Iowa 647, 
161 NW 634; Spain v. Spain, 177 
Iowa 249, 158 NW 529, LRA1917D 
319, AnnCas1918E 1225; Ostheimer v. 
Os elnel 125 Iowa 523, 101 NW 
275. 

Me.—Harvey v. Lane, 66 Me. 536. 

Mass.—Stone y, Duffy, 219 Mass. 
178, 106 NE 595. 

Minn.—McAllen v. McAllen, 97 
Minn. 76, 106 NW 100. 

Mo.—Robinson y. Robinson, 268 
Mo. 703, 186 SW 1032 [aff 168 Mo. A. 
639, 154 SW 162]; Kinsolving v. Kin- 
solving, (A.) 194°-SW 530; Auer v. 
Auer, (A.) 193 SW 926; Meyers v. 
Meyers, 91 Mo. A. 151. 

Nebr.—Chambers v. Chambers, 75 
Nebr. 850, 106 NW 993. 

N. C.—Jones v. JOUeS Lilo, UNs Cy 
279, 91 SE 960; Sanders v. Sanders, 
HOTuIN. Co. Sit, 83 SE 489. 

Oh.—Pretzinger v. Prezinger, 45 
Oh. St.) 452," 15. NE= 471; (47 AmSR 
ae. Young v. “Young, 28 Oh. Cir; Ct. 
ee 

Or.—McFarlane v. McFarlane, 43 
Ore wine tomee20an (oP L389. 

S. C.—Ex p. Tillman, 81 SE 1101. 


Time of order or decree. 
is not necessarily erroneous because the court has 
not previously made an order for the custody *° or 
support *° of the children. 
make an order for support in the original decree for 
divorce,** alimony,*? or custody of the children,** 
it is yet within its power and duty on proper mo- 
tion, in and as part of the divorce proceeding, to 
make such order at any later time on due notice 
to the husband.*4 

To whom or for whose use payable. Except where 
it is otherwise provided by statute,*® or where the 
wife seeks no relief for herself, but files the peti- 
tion as the next friend of her child,*® the award 
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An order for support 


If the court fails to 


S. D.—Houghton vy. Houghton, 37 
S. D. 184, 157 NW 316; Marks v. 
Marks, 22 S. D. 453, 118 NW 694. 

Tex.—Bemus v. Bemus, ‘63 Tex. 
Civ. A, 148, 133 SW 563. 

Vt.—Buckminster v- Buckminster, 
38 Vt. 248, 88 AmD 652. 

Wash.—Schoennauer  yv. Schoen- 
nauer, 77 Wash. 132, 137 P3256. 

Wis.—Renner vy. Renner, 127 Wis. 
371, 106 NW 846. 

[a] In Massachusetts a wife ob- 
taining a divorce decree silent as to 
the maintenance of a child of the 
parties, may on her petition ask for 
it, and the court on her petition has 
power to issue process and to pro- 
ceed to a decree as on a libel for di- 
voree by her. Hill vy. Hill, 196 Mass. 
509, 82 NE 690. 

[b] In New York (1) under Code 
Civ. Proc. § 1771 the only statutory 
authority is to modify a provision 
made in the final decree, and the 
court is without power to incorporate 
a provision in a decree which con- 
tains no provision on the subject. 
Salomon v. Salomon, 101 App. Div. 
588, 92 NYS 184. (2) The rule was 
formerly otherwise. Washburn v. 
Catlin, 97 N. Y. 623; Erkenbrach v. 
Erkenbrach, 96 N. Y. 456. 

{c] Where a child is born after 
the entry of the final decree in a di- 
vorce case, the court has power, upon 
petition therefor, te open the decree 
as to support and make provision for 
the care, custody, and support of such 
child. Shannon vy. Shannon, 97 Mo. 
A. 119, 71 SW 104. 

{[d] Where the husband was im- 
properly granted a divorce for du- 
ress, the wife being entitled to a di- 
vorce from bed and board, it was 
held error to der.y maintenance for 
their child. Shepherd v. Shepherd, 
174 Ky. 615, 192 SW 658. 

[e] Alimony distinguished. — Ali- 
mony is not to be construed into an 
allowance for the support of the chil- 
dren, since in its proper signification 
it is not maintenance to the children 
but to the wife; and the fact that 
there has been a decree of divorce 
with alimony and custody of minor 
children to the wife will not of itself 
bar a subsequent claim against the 
husband for the maintenance of the 
children. Konitzer y. Konitzer, 112 
Ill. A. 326; Pretzinger v. Pretzinger, 
AU St. 452, 15 NE 471, 4 AmSR 

45. Gittings v. Gittings, 197 Mich. 
446, 168 NW 900 (under Pub. Acts 
[1913] No. 379 the order may require 
the husband to pay the money for 
maintenance of the children to the 
register of court). 

46. Graham v. Graham, 140 Tenn. 
328, 335, 204 SW 987 (where an or- 
der directing payment to be made to 
the clerk of the court was held prop- 
er, and the court said: “This is a 
guarantee by the court that the con- 
tribution exacted from defendant will 
be applied to the ends and purposes 
for which they are collected. It is 
not proper chat petitioner should 
have the right to receive or expend 
this money, because she has no rights 
against defendant’). 
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should be made to the wife and not to the child or 
to a third person,*7 except, perhaps, where such 
third person may be considered the agent of the 
court.4® The decree should provide that the money 
should be applied exclusively to the child’s use,*® 
and that it should be safely invested for the benefit 
of the child, so that the income or principal may 
be used as necessity requires.°° 

Security for payment. Where the decree re- 
quires the husband to pay a specified sum in install- 
ments for the support of his child, the court should 
retain control of the case to secure payment,*! in- 
stead of providing that on the failure to pay one 
installment the whole shall became due.®? The court 
may properly require the husband to furnish secur- 
ity where there is danger that he will dispose of his 
property by conveyance or squandor it, so that 
nothing will remain upon which the decree can op- 
erate.®® 

Imposing burden on property. In some juris- 
dictions the court is not confined to the imposition 
of a mere personal claim, but may burden the prop- 
erty for the benefit of the children,®** or may create 
a trust in the husband’s property for this purpose.*® 

47. Schammel v. Schammel, 105 A.) 
Cal. 258, 38 P 729; Swiney v. Swiney, 
107 Mich. 459, 65 NW 287. bee 


48. Ex p. Gordan, 95 Cal. 
P 561 (an order requiring the hus- 


(Tex. Civ. 
v. Martin, 


131 SW 1142; 
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173 SW 1178; Martin 
344; Barry v. Barry, 
Civ. A. 7129-90 “SW 11285 


erat a 


[§§ 818-819 


But this right to make the decree a lien is purely 
statutory and is limited in some states to real es- 
tate.5® 

In Texas the court has no power in divorce pro- 
ceedings to make an incidental decree in personam 
against a parent for monthly payments for the fu- 
ture support of the children.®? Hence the court 
may only provide for a contribution by the father 
toward the support of the children awarded to the 
mother by imposing a use on the father’s part of 
the community estate.°® It cannot thereafter set 
apart, for the maintenance of the children, por- 
tions of the community property apportioned be- 
tween the spouses.°? Where a portion of the mari- 
tal property is awarded to the child, the husband 
may be required to manage such property and col- 
lect and pay over the rents to the wife for the 
child’s support.®° 

[§ 819] b. Modification—(1) In General. The 
amount allowed for the support of children is sub- 
ject to subsequent modification, where the changed 
condition of the parties requires it,®! the conditions 
under which modification is allowed being substan- 
tially the same as in the case of a modification of 


500, 147 P 530; Gadsby v. Gadsby, 65 


(Tex. Civ. A.) 148 SW) Or. 309, 131 P 1022 (decree on ap- 
(Tex. Civ. A.) | peal). 
Bond v. Bond, 41 Tex. S. D.—Houghton v. Houghton, 37 


S. D. 184, 157 NW 316; Greenleaf v. 
Greenleaf, 6 S. D. 348, 61 NW 42. 


Ligon vy. 


band to pay a certain amount to a|Ligon, 39 Tex. Civ. A. 392, 87 SW 
third person for the support of his | 838. 
child is not a judgment in favor of a 58. Phillips v. Phillips, (Tex. Civ. 


stranger to the action, but is a valid 
order for the payment of money to 
an agent of the court charged with 
the duty of carrying its decree into 
effect). 

49. Harle v. Earle, 158 App. Div. 
552, 143 NYS 841 (if a divorced hus- 
band is required to maintain, his in- 
fant child while it is in the custody 
of some one else, the decree should 
make provision to insure that the 
money furnished by him should be 
applied exclusively to the infant’s 
use, so that it cannot be misapplied 
by some one else). 

50. Barlow v. Barlow, 90 SW 1055, 
28 KyL 1014. 

51. Gilbert v. Gilbert, 149 Ky. 638, 
149 SW 964 (the court should retain 
the case on the docket and control 
the payments by ruling the husband 
to show cause, if any, why he fails 


eet in case of his failure to do 
SO). 

52. Gilbert v. Gilbert, 149 Ky. 638, 
149 SW 964. 


53. Murphy v. Moyle, 17 Utah 113, 
53 P 1010, 70 AmSR 767. 

54. Mich—Creyts vy. Creyts, 143 
noes 375, 106 NW 1111, 114 AmSR 

od. 

Minn.—Longbotham vy. Longbotham, 
119 Minn. 139, 137 SW 387. 

Or.—Mansfield vy. Hill, 56 Or. 400, 
107 P 471, 108 P 1007. 

Tex.—Rice v. Rice, 21 Tex. 58. 

Wash.—Stone v. Bayley, 75 Wash. 
184, 134 P 820, 48 LRANS 429. 

[a] Indefinite time and amount.— 
A provision of a divorce decree for 
future monthly payments by defend- 
ant until the further order of the 
court, being for an indefinite time 
and amount not yet accrued, is nota 
definite liability or a judgment for a 
specific sum which may become a 
lien upon his property. Mansfield v. 


Hill, 56 Or. 400, 107 P 471, 108 P 
1007. 

_.._ 55. Rice v. Rice, 21 Tex. 58; Trim- 
ble v. Trimble, 15 Tex. 18; Fitts v. 


Fitts, 14 Tex. 443; Bemus v. Bemus, 
63 Tex. Civ. A. 148, 133. SW 503. 
56. Longbotham v. Longbotham, 
119 Minn. 139, 137 NW 387. 
57. Phillips v. Phillips, (Tex. Civ. 
A.) 203 SW 77; Gully v. Gully, (Tex. 
Civ. A.) 184 SW 555; Gully v. Gully, 


A.) 203 SW 77. 

59. Gully v. Gully, 
184 SW 555. 

60. Fitzpatrick . v. 
(Wash.) 177 P 790. 


(Tex. Civ. A.) 
Fitzpatrick, 


61. Ala.—Morrison y. Morrison, 
165 Ala. 191, 51 S 743. 
Ark.—O’Kane vy. Lyle, 123 Ark. 


242, 185 SW 281. 

Cal.—Bancroft v. Bancroft, 173 P 
582; Lewis v. Lewis, 174 Cal. 336, 163 
P 42; Harlan vy. Harlan, 154 Cal. 341, 
GSMPe 328 

Tll.— Hilliard v, Anderson, 197 Il. 
549, 64 NE 326; Piaster v. Plaster, 53 
Ill. 445; Umlauf v. Umlauf, 35 Ill. A. 
624. 

Ind:—Cox wv. Cox,.2b. Ind. 303:J0= 
lian v. Julian, 60 Ind. A. 520, 111 NE 
196. 

Iowa.—Cline v. Cline, 166 NW 698; 
Schlarb v. Schlarb, 168 Iowa 364, 150 
NW 593; Kinney vy. Kinney, 150 Iowa 
225, 129 NW 826; Jvungk v. Jungk, 5 
Towa 541. 

Kan.—Greenwood v. Greenwood, 85 
Kan. 303, 116 P 828; Miles v. Miles, 


65 Kan. 676, 70 P 631; Kendall v. 
Kendall, 5 Kan. A, 688, 48 P 940. 

: ete eR. 
Cos, ALT2IT IK "55, 188 SW 1061, 
AnnCasi918E 414; Day v. Day, 168 
Ky. 68, 181 SW 9387; Mansfield v. 


Mansfield, 54 SW 16, 21 KyL 1077. 


Mass.—Perkins v. Perkins, 225 
Mass, 392, 114 NE 713. 

Mich.—Gittings v. Gittings, 197 
Mich. 446, 163 NW 900; Meyers v. 


Meyers, 161 Mich. 487, 126 NW 841; 
amp v. Camp, 158 Mich. 221, 122 NW 
Mo.—Robinson y. Robinson, 268 
Mo. 703, 186 SW 1032; Bennett v. 
Robinson, 180 Mo. A. 56, 165 SW 856. 
Mont.—Brice vy. Brice, 50 Mont. 388, 
147 P 164. 

Nebr.—Connett v. Connett, 81 Nebr. 
777, 116 NW 658. 

N. J.—White vy. White, 65 N. J. Eq. 
741,55 A 739. 

N. Y.—Earle v. Harle, 164 App. Div. 
713, 150 NYS 173 [aff 222 N. Y. 589 
mem, 118 NE 1057 mem]; White v. 
White, 154 App. Div. 250, 138 NYS 
1082; Kerr v. Kerr, 59 HowPr 255 
[rev on other grounds 9 Daly 517]; 
Paff v. Paff, Hopk. 584. 

Or.—Gibbons y. Gibbons, 75 Or. 


Tex.—Phillips Vv. Phillips, (Civ. A.) 
203 SW 77; Plummer v. Plummer, 
(Civ. A.) 154 SW 597. 

Wash.—Ruge v. Ruge, 97 Wash. 51, 
165 P 1063, LRA1917F 721; White v. 
McDowell, 74 Wash. 44, 132 P 734. 

Wis.—Yates y. Yates, 157 Wis. 219, 
147 NW 607. 

[a] Restricted to changed condi- 
tions.—(1) “On an application of this 
kind, the court is not authorized to 
go back and determine that the al- 
lowance in the original decree was 
unjust or inequitable, in view of the 
then circumstances of the parties. 
The right to modify must date from 
the application for mecdification; must 
look to the then condition of the par- 
ties; and fix and determine, not what 
their past rights were, nor what their 
past duties were, but what their 
rights and duties towards each other, 
touching alimony, shall be there- 
after.” Delbridge v. Sears, 179 Iowa 
526, 538, 160 NW 218. (2) A decree 
awarding a child to the custody of 
plaintiff, the wife, with alimony, is 
conclusive as to the alimony to be 
paid so long as the circumstances re- 
main the same, and a supplemental 
proceeding for additional support for 
the child cannot be maintained with- 
out showing a change of circum- 
stances requiring such support. 
Peitzman vy. Peitzman, 147 Iowa 704, 
125 NW 218. 

[b] The word “care” as used in a 
statute authorizing the court in an 
action for divorce, before or after 
judgment, to give such _ directions 
for the custody, care, and education 
of the children as may be proper, etc., 
is, if not synonymous with ‘“mainte- 
nance,’ a broader term, and, when 
combined with “custody” and ‘edu- 
eation,”’ it includes every element of 
provision for the physical, moral, 
and mental weli-being of the chil- 
dren, and an order for the benefit of 
the children is within the jurisdiction 
of the court, whether it uses the 
term ‘‘maintenance and support” or 
the broader expression “custody, care 
and education.” Harlan y. Harlan, 
154 Cal. 341, 98 P 32. 

[ec] The word “vary” as used ina 
statute authorizing the court, after 
final judgment in divorce, to annul 
or vary directions as to the mainte- 
nance of any of the children of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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an allowance of permanent alimony.*? No reser- 
vation in the decree itself is necessary to the ex- 
ercise of this power.®* A petition for modification 
of a decree is addressed to the sound discretion of 
the court;** and where the rights of bona fide hold- 
ers have not intervened, the court may alter, amend, 
enlarge, or diminish the decree as the necessities 
of the one and the ability of the other party may 
require,®> the welfare of the children being the con- 
trolling consideration.** If the provision for the 
eare of the child is inadequate or becomes inade- 
quate, the father may be called upon to supplement 
it by further contributions, notwithstanding an 
agreement by the mother releasing him from further 
hability.°* If the mother fails to pursue the reme- 
dy, the child’s interest is such that the power to 
make adequate provision for it may be invoked by 
a proper representative of the child itself,®® or may 
be exercised by the court of its own. motion.®® 
Where, after divorce, the wife enters into an agree- 
ment with her husband, for the support of their 
child, and time is of the essence, the husband’s fail- 
ure to make a payment in accordance with the terms 
of the contract entitles the wife to rescind it and 
move for modification of the judgment so as to pro- 
vide for the child’s maintenance.”° 

On death of husband who has been required to 
make periodical payments for the support of the 
child, the court has authority to modify the decree 
by fixing the period for which the provision for the 
child shall continue.”? 

Nune pro tunc order. Modification of a decree 
may be entered nune pro tunec.7? But liability to a 
third person for a debt for which there is no lia- 
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such nune pro tune order.*® 

Retrospective operation. Payments exacted by 
the original decree of divorce become vested in the 
payee as they accrue,’* and the court, on application 
to modify such decree, is without authority to. re- 
duce the amounts or modify the decree with refer- 
ence thereto retrospectively ;7* the modifying decree 
relates to the future only and from the time of its. 
entry.’® 

[§ 820]. (2) Proceedings. The proper practice 
in securing a modification of an order or decree for 
the support of children is by application in the 
original action, and not by the commencement of an 
independent suit upon a new complaint.77 On such 
a motion the trial court should limit the scope to 
matters occurring after the granting of the di- 
voree.”® But the court is not limited to any par- 
ticular line of inquiry,’® and is not bound by the 
strict legal rules governing the introduction of evi- 
dence,®° and its orders and directions in that re- . 
spect cannot be subject to the same legal tests 
usually applicable in the trial of causes.*+ It is 
discretionary with the court whether the evidence 
bearing upon the question shall be in the nature 
of affidavits, or duly sworn and examined wit- 
nesses.®? 

[§ 821] c¢. Enforcement. Payment of an al- 
lowance for the support of the children is usually 
enforced in the same manner as payment of an 
allowance for alimony.®* 

Contempt proceedings.84 Under some statutes the 
father may be proceeded against as for contempt,®*% 
but failure to pay by reason of an honest inability 
to do so,®° or a mere technical disobedience of the 


by the entry of | order, not prejudicing the right of the complaining 


bility whatever cannot be wrought 


parties, means “to change to some- 
thing else.” White v. White, 154 
App. Div. 250, 188 NYS 1082. 

62. See supra § 615 et seq. 

63. Lewis vy. Lewis, 174 Cal. 336, 
163 P 42. 

64. Morrill v. Morrill, 83 Conn. 
479, 77 Al. 

65. Creyts v. Creyts, 143 Mich. 


375, 106 NW 1111, 114 AmSR 656. 

[al The pecuniary ability of the 
father (1) is an element for consid- 
eration. Julian vy. Julian, 60 Ind, A. 
520, 111 NE 196; Pennington v. Pen- 
nington, (Iowa) 169 NW 3827; Baur 
v. Baur, 32 N. D. 297, 155 NW 792. 
(2) “Justice in a case of this char- 
acter need not be tempered with 
mercy, but it should be administered 
with reason. What would constitute 
a reasonable judgment against a man 
of substantial property might proye 
a burden too heavy to be borne if 
imposed upon one already laden with 
debt and besieged by creditors.’ Rob- 
inson vy. Robinson, 2638 Mo. 708, 712, 
186 SW 1032. 

{b] Ability of second wife’s hus- 
band.—Where a wife who had remar- 
ried sought to be relieved of the 
obligation to maintain an infant 
child, awarded to her by the divorce 
decree confirming her voluntary 
agreement to maintain the child, on 
the ground of her inability to main- 
tain the child, a full inquiry into the 
financial ability of the second hus- 
band to support the wife must be al- 
lowed, because germane to the ques- 


tion of her ability to apply her sep-| 


arate income to the maintenance of 
the child. Earle v. Harle, 164 App. 
Divs, 150GN VS Ai3 Lath, 222.aNe7y. 
589 mem, 118 NE 1057 mem]. 

66. Morrill v. Morrill, 83 Conn. 
479, 77 A 1; Julian v. Julian, 60 Ind. 
A. 520, 111 NE 196; Kane v. Kane, 53 
Mont. 519, 165 P 457. 

67. Lewis v. Lewis, 174 Cal. 336, 
163 P 42; Kane v. Kane, 53 Mont, 519, 
a lt shen Sane ayy fe 

“The statute conferred the author- 


ity, and its exercise could not be lim- 
ited or abridged by the parties.” Wil- 
son y. Wilson, 45 Cal. 399, 405. 


68. Lewis v. Lewis, 174 Cal. 336, 
163- P42. 

69. Lewis v. Lewis, 174 Cal. 336, 
Gsm sage 

70.. Auer y. Auer, (Mo. A.) 193 
SW 926. 

71. Creyts v. Creyts, 143 Mich. 
375, 106 NW 1111, 114 AmSR 656 


(on the death of a defendant in di- 
vorce, who had been required to 
make periodical payments for the 
support of a child, the court had au- 
thority to modify the decree by fix- 
ing the period for which the provi- 
sion for the child should continue, 
then determining the present value 
of such provision, providing for the 
immediate payment of such sum, 
and, in the absence of the interests 
of creditors, except as against dower 
rights, making it a first charge upon 
the property. of the estate). 

72. Perkins v. Perkins, 225 Mass. 
392, 114 NE 7138. 

73. Perkins y. Perkins, 225 Mass. 
114 NE 713. 

74, Kell v. Kell, 179 Iowa 647, 161 
NW 634. 

75. Kell v. Kell, 179 Iowa 647, 161 
NW 634; Delbridge v. Sears, 179 Iowa 
526, 160 NW 218; Kendall v. Kendall, 
5 Kan, A. 688, 48 P 940. 

76. Kell v. Kell, 179 Iowa 647, 161 
NW 634. See also Evans v. Evans, 
154 Cal. 644, 98 P 1044 (where a de- 
eree gave to the father the custody 
of certain children, subject to the 
further order of the court, and re- 
quired him to maintain and educate 
them, the court, on subsequently 
modifying the decree so as to give 
the custody of the children to the 
mother, was entitled to require the 
father to continue to support them). 

77. Arne v. Holland, 85 Minn. 401, 
89 NW 3; Feinberg v. Feinberg, 72 
Nw J. Ha. 810, 66. A. 56107. Yates jy. 
Yates, 157 Wis. 219, 147 NW 60. 

Cross complaint see supra § 308. 


We Auer v. Auer, (Mo. A.) 193 SW 
: Change of circumstances see supra 

79. Arne y. Holland, 85 Minn. 401, 
89 NW 3. 

80. Arne v. Holland, 85 Minn. 401, 
89 NW 3. 

81. Arne vy. Holland, 85 Minn. 401, 
89 NW 3 

82. 401, 


Arne y. Holland, 85 Minn. 
WwW 3. 


83. Sanders v. Sanders, 167 N. C. 
317, 83 SE 489. 

Enforcement of payment of ali- 
mony see supra § 684 et seq. 

84. Contempt for failure to pay 
alimony see supra § 691. 

84144. D. C.—Simmons v. Palmer, 
33 App. 592. 

Ill.— Fish v. Fish, 194 Ill. A. 521. 

Ind.—Stonehill v. Stonehill, 146 
Ind. 445, 45 NE 600. 

Kan.—In re Groves, 83 Kan. 238, 109 
BP LO8k: 

Mich.—Brown y. Brown, 135 Mich. 
141, 97 NW 396. 

Wash. —Poland y. Poland, 63 Wash. 
597, 116 B2: 

85. Wells v. Wells, 99 Wash. 492, 
169 P 970, LRA1918C 291 (where it 
appeared that the default was the 
result of honest inability to pay on 
account of business misfortunes, lack 
of earning ability, or other fortuitous 
circumstances which were not the 
fault of the husband). 

{a] It is only where the inability 
is willfully brought about by him- 
self, with intent to avoid payment, 
that the refusal to pay becomes con- 
tumacious. Wells v. Wells, 99 Wash. 
492, 169 P 970, LRA1918C 291. 

[b] Compelling learning new 
trade.—‘“‘Where the inability to pay 
is bona fide, a court cannot compel 
the delinquent father to learn a new 
trade or acquire a profession or find 
employment and thus derive the 
means wherewith to pay the alimony 
allotted.” Wells v. Wells, 99 Wash. 
492, 495, 169 P 970, LRAI918C 291. 
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party,®° does not justify punishment for contempt. 
The power of the court to punish as for contempt is 
not affected by the fact that an arrest was not made 
immediately after the order therefor,®” or until fur- 
ther arrears had accumulated;** nor because the 
allowance was made a lien on real estate.®° 

Execution °° against the father may issue in the 
mother’s favor.®+ 

Lien.°? Where the decree creates a lien on the 
husband’s property, such lien is subject to fore- 
closure for failure to make payment of the sum 
stipulated at any time during the minority of the 
child. No hen is created by a decree requiring 
the payment of a stated sum periodically;°* and 
where the husband has no land upon which an at- 
tachment issued against him to secure payments 
ordered for the support of a child can be levied, the 
amount awarded against him cannot be adjudged a 
lien on land belonging to his mother.®® In some 
jurisdictions a decree for support of the children 
cannot create a lien on the husband’s personal 
property,°® but the court may provide for execution 
against both real and personal property to enforce 
payment of the amount awarded.®* 

A receiver °® may be appointed to take charge of 
the father’s property and to apply the proceeds 
thereof to the children’s support. 

Setting aside fraudulent conveyance: It has 
been held that, when a husband, pending a proceed- 
ing against him to compel payment of an allowance 
for support, fraudulently conveys his property to 
prevent the enforcement of the order, such con- 
veyance may be set aside.’ 

[§ 822] 5. Duration and Termination of Lia- 
bility. The liability under the decree is terminat- 
ed by the child’s attaining majority,? and expendi- 
tures made after that time are unauthorized4 

Death of father.” The rule that the death of the 


86. 
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husband puts an end to the payment of money for 
the support of minor children was applicable at 
common law to a divorce a mensa et thoro, which 
did not finally terminate the marriage relation, but 
merely effected a separation, without disturbing the 
marital rights and obligations.® But it does not nec- 
essarily apply to an absolute divorce,’ and, in the 
absence of statutory inhibition, it is the general rule 
that such provisions for support do not necessarily 
terminate upon the father’s death;* whether the 
children in such a case are entitled to support 
money depends on the nature and terms of the de- 
cree. The fact that security was given makes no 
difference. It has been held, however, that, where 
the decree does not make the allowance a lien on 
his property, the allowance ceases on the husband 
dying testate, leaving the child sole legatee.1+ The 
making of a contract by the parties, that a decree 
may be entered providing for the support of minor 
children, to continue after death of the father, has 
the effect of giving the court power to make such 
a decree, even if the court would not ordinarily pos- 
sess that power under the statute.1? 

Death of mother.1? Upon the death of the moth- 
er to whom the allowance was directed to be paid 
the decree becomes ineffective, the husband’s duty 
to support the child then becoming absolute.’* 

Remarriage.> A remarriage between the parties 
themselves ordinarily terminates the jurisdiction of 
the court with respect to maintenance of their chil- 
dren; 1° but a remarriage to a third person has 
been held not to have this effect.” 

[§ 823] I. Appeal. While an order of court 
with respect to the custody or maintenance of a 
child is never final in the sense that it is unchange- 
able,'® such an order is generally held to be final 
in the sense that it is appealable;?® and this not- 
withstanding the right of the lower court to retain 


Brill v. Brill, 148 App. Div.)125 Wis. 627, 104 NW 840. 12. Stone v. Bayley, te Wash, 184, 

63, 1381 NYS 1030, 4 Young v. Young, 179 Iowa 1259, 384 P 820, 48 LRANS 42 

87. nore VenOrorey Ui Wash. 620,| 162 NW 617. 13. Affecting minoaee ‘see supra § 
138i. 5. Affecting alimony see supra §| 633. 

88. Grote v. Croft, 77 Wash. 620, | 633. 14. Matter of Robirson, 17 AbbPr 
Se sor 6 Murphy v. Moyle, 17 Utah 113,!] (N. Y.) 399. See also supra § 807. 

gs9. Renner v. Renner, 127 Wis.|}53 P 1010, 70 AmSR 1767; Stone v. ‘15. Affecting alimony see supra §§ 
871, 106 NW 846. Bayley, 75 Wash.’ 184, 134 P 820, 48] 637, 638. 

90. Execution for alimony see su- |] LRANS 429. 16. Lowe v. Lowe, 53 Wash. 50, 


prane l. fe 
91. Harlan vy. Harlan, 154 Cal. 341, 
98 P 32; Call v. Call, 65 Me. 407; Hill 8. 


Murphy v. Moyle, 17 Utah 113, 
53 P 1010, 70 AmSR 
Me.——Miller v. Miller, 


101 P 704. 

767. 17%, Com. v. Kitch, 22'Pa. Dist. 562) 
64 Me.| 1022 (the removal of a mother, who 
has remarried one other than her for- 


v. Hill, 196 Mass. 509, 82 NE 690; | 484. 
North v. North, 39 Mich. 67. 

92. Lien for alimony see also su- 
pra § 723. 

93. Murphy v. Moyle, 17 Utah 113, 
53 P 1010, 70 AmSR 767. 

[a] Method of foreclosure.—The 
_ lien may be foreclosed’'in the same 
manner. as any Other lien for the pur- 
pose of enforcing payment. Murphy 
v. Moyle, 17 Utah 113, 53 P 1010, 70 
AmSR 767. 

94. Mansfield vy. Hill, 56 Or. 400, 
HOW Peer, shOst Pe LOOT, 

95. Gilbert v. Gilbert, 149 Ky. 638, 
149 SW 964. 

96. See supra § 818; and cases in- 
fra note 97. 

97. Longbotham y. Longbotham, 
119 Minn. 139, 187 NW 387; Conklin 
vie Conklin, 93° “Minny 7188) 101 se New 

98. Receiver for alimony see su- 
Draes Sol. 

99. Rice v. Rice, 21 Tex. 58; Be- 
mus v. Bemus, 63 Tex. Civ. A. 148, 
133 SW 503. 

1. See also supra § 734. 

2. Calavan vy. Bower, 60 Or. 298, 
122 P 300. 

3. Tremper v. Tremper, (Cal. A.) 
177 P 868; Young vy. Young, 179 Iowa 
1259, 162 NW 617; Snover vy. Snover, 


Mich.—Creyts v. Creyts, 143 Mich. 
375, 106 NW 111, 114 AmSR 656. 

Or.—Mansfield v. Hill, 56 Or. 400, 
107 P 471, 108 P 1007. 

Utah.—Murphy v. Moyle, 17 Utah 
1S OS SP lO LO. TOA mS T67. 

Wash,—Stone v. Bayley, 75 Wash. 
184, 191, 1384 P 820, 4 LRANS 429. 

“When, through the fault of the 
father, his family is broken up, and 
his children become in one sense the 
wards of the court, this power is 
taken from him, and he may be com- 
pelled, if of sufficient ability, to give 
security for the support of his chil- 
dren that shall be binding upon his 
estate.” Miller v. Miller, 64 Me. 484, 
487 [quot Stone vy. Bayley, supra]. 

9. Murphy v. Moyle, 17 Utah 113, 
53 P 1010, 70 AmSR 767. 

10. Stone v. Bayley, 75 Wash. 184, 
134 P 820, 48 LRANS 429. 

11. Schultze v. Schultze, (Tex. Civ. 
A.) 66 SW 56 (where, however, the 
court said: “The question is relieved 
from some of its difficulties by the 
fact that Schultze left his entire es- 
tate to the child. It may be that had 
Schultze provided otherwise. or left 
no will, Mrs. Schultze’s right to this 
monthly allowance would have con- 
tinued after his death. This we do 
not consider’’). 


mer husband, from the state with a 
child whose custody she was award- 
ed is not ground for revoking an or- 
der for the support of such child). 

18. Weatherton v. Taylor, 124 Ark. 
B18, 187 SW 450. See supra §§ 808, 


at Ark.—Weatherton y. Taylor, 
124 Ark. 579, 187 SW 450. 

Cal.—Dickerson v. Dickerson, 108 
Gal, 351, 41 RP 475. 

Colo.—Luthe vy. Luthe, 12 Colo. 421, 
21 P 467. 

Ind.—Powell vy. Powell, 53 Ind. 513; 
Darnell vy. Mullikin, 8 Ind. 152. 

Iowa.—Scott v. Wheeler, 170 Iowa 
99, 151 NW 1100. 

Ky.—Casebolt v. Butler, 175 Ky. 
381, 194 SW 305; Casebolt v. Case- 
bolt, 170° Ky. 88, 185 SW 510. 

Mass.—Oliver y. Oliver, 151 Mass. 
349, 24 NE 51. 

N. Y.—Peo. v. Allen, =1050 NS ¥, 
628, 11 NE 143; Waring v. Waring, 
100 N. Y. 570, 3 NE 289; Price v. 
Price. 5p. ive ov ODO. 

Oh.—Neil v. Neil, 38 Oh. St. 558. 

Or.—McKissick y. McKissick, 174 
P 721) [cit Cyc]; Bird vy. Bird, 28-Or. 
582, 42 P 616; Pittman y. Pittman, 3 
Or, 47:2. 

Tenn.—Wills v. Wills, 104 Tenn, 
382, 58 SW 301. 


13 N. J. Eq. 261; Boehler vy. Boehler, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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control over the case for the purpose of safeguard- 
ing the custody of the child.2° Under some stat- 
utes, however, no appeal lies from such an order.?2 
And of course an interlocutory order as, for in- 
stance, one relating solely to the right to visit a 
child, without depriving the parent of the custody, 
would not be final and appealable.22 Under some 
statutes,?* an.order of allowance for the support 
of the children is not a final judgment but merely 
an ingident to the decree of divorce, and conse- 
quently an appeal will not lie from such order 
alone.** Under other statutes,?> an order awarding 
custody without decreeing maintenance is not re- 
viewable on appeal.?® An order made in an appli- 
cation to have the decree modified in respect to the 
custody and support of children owing to the 
changed condition and circumstances of the parties 
is subject to review on appeal,?’ although the only 
inquiry on appeal from an order denying a change 
of the custody of a child is whether the court erred 
in not making the change because of the changed 
condition of the parties or of the children, or im- 
proper conduct of the mother since the decree.?® 
By reason of the local practice in some jurisdic- 
tions,?? on appeal from an order denying a new 
trial "the supreme court has no power to modify a 
provision of the decree for the support of a minor 
child until its majority.*° Where a decree granting 
a divorce to the wife, but giving the custody of a 


Wis.—Welch v: Welch, 33 Wis. 534.) 348, 61 NW 42. 

[a] In Kentucky, while the court 28. 
of appeals has no power to reverse a| 375 
decree of divorce, it may review the] 378, 21 NE 600]. 
decree to determine whether the cus- 29. 
tody of children was properly be- 
stowed. Ford v. Ford, 182 Ky. 134, | 304. 
206 SW 165; Griffin v. Griffin, 173 31. 


v. Day, 168 Ky. 68, 181 SW 937. 
{[b] Im Ohio an appeal will lie} child, 
from a judgment or order of a court father). 
for the care, custody, and mainte- 32. 
nance of minor children, regardless | tion as to: 


of whether such order is made in an]! Alimony see supra § 767. 
divorce and ali-| Divorce see supra § 477. It will not be presumed on appeal 
Simmons vy. Simmons, 22 Cal. 
A. 448, 134 P 791; Kelly v. Kelly, 146] be applied to any other purposes than 
Ga. 362, 91 SE 120; Hatfield v. Hat-| those specified in its order, or that 
field, 128 Ga. 429, 57 SE 682. 

Johnson y. Johnson, 131 Ga. 


action for divorce, 
mony, or alimony only, or in pro- 33. 
ceedings under the provisions of Gen. 
Code § 8032. Bower v. Bower, 90 Oh. 
St. 172, 106 NE 969. 

{[c] In Washington an order in a 34. 
divorce suit relating to the custody | 606, 62 SE 1044, 
of a child is not reviewable, if en- 35. 
tered some six months before an ap-| 479, 77 A 1 
peal was taken. Dyer y. Dyer, 65 36. 
Wash. 535, 118 P 634. 

20. Casebolt v. Casebolt, 170 Ky. | 27, 
88, 185 SW 510. 


169 P 253; 
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Umlauf v. Umlauf, 27 Ill. A. 
[rev on other grounds 128 Ill. [b] 


See statutory provisions. 
30. Bryan v. Bryan, 


Pearson v. Pearson, 179 Ill. A. 
Ky. 636, 191 SW 458; Caudill v. Cau-|127 (the court saying that, if she was| supporting it. 
dill, 172 Ky. 460, 189 SW 4381; Day | not willing to abide the expense her-|168 Iowa 3864, 
self of supporting and educating the 
she could return it to the|/ proceeding is not before the appel- 


Morrill v. Morrill, 


Cal.—Baneroft  v. 
173 P 582; Nave v. Nave, 35 Cal. A. 
Black v. Black, 149] requires it.” 
Cal. 224, 86 P 505; Rolleri v. Rolleri, | 92 Wash. 482, 488, 159 P 698; Dyer v. 
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child to the father, gives to the wife liberal ali- 
mony, the appellate court on modifying the decree 
and awarding custody to the divorced wife may pro- 
vide that she shall not apply for an additional al- 
lowance for support of the child.*+ 

Discretion of court.?2 The discretion of the lower 
court in respect to awarding the custody and sup- 
port of minor children will not be disturbed on ap- 
peal where the evidence is conflicting,** or where 
there is no exception to the decree,** or unless the 
action of the court involves a violation of some le- 
gal principle or right ** or a clear abuse of such 
discretion.®® 

Disposition of cause. Where, on the reversal 
of a judgment to dismiss an action for divorce, the 
court cannot from the evidence in the record make 
an award affecting property, the cause will be re- 
manded to the trial court with instructions to enter 
a decree of divorce, and make equitable provision 
for the support of the wife and child.*” 

Effect of appeal. Where an appeal is allowa- 
ble,?8 and while a notice of*intention to appeal is 
ineffectual for any purpose,®® the perfecting of an 
appeal may operate to stay all further proceedings 
upon the judgment or order appealed from, or 
matters embraced therein in the court below.*® 
Moreover, pending the appeal, a new proceeding in- 
volving the same question cannot be based thereon.** 
The appellate court will, however, in a proper case, 
dref v. Waldref, 135 Minn. 473, 474, 
159 NW 1068]. 

Presumptions' on appeal.—-(1) 
The court, on appeal from a decree 
modifying a divorce decree as to the 
(Cal.) 70 P| custody of children, will assume that 
the court disposed of the motion on 
the statements therein and affidavits 
Schlarb_v. Schlarb, 


150, NW 593. (2) 
Where the evidence in the divorce 


late court, it will presume that the 


Reviewing matters of discre-| trial court was fully justified in mak- 


ing such award. Rietmann vy. Riet- 
mann, 163 Ky. 830, 188 SW 215. (3) 


that the court intended its award to 
it will be so applied. Bancroft v. 


Bancroft, (Cal.) 173 P 582. 
[ec] Welfare of child.—‘“‘An appel- 


83 Conn.|} late court should not disturb the of- 
der of the trial court, unless it is 
Bancroft,| made reasonably plain by the evi- 


dence that the welfare of the child 
Freeland v. Freeland, 


21. See statutory provisions; and} 33 Cal. A. 233, 164 P 817; Simmons] Dyer, 65 Wash, 535, 118 P 634. To 


cases infra this note. v. Simmons, 
fa] In Alaska a decree of the dis-| 791. 

trict court granting or denying a di- 

vorce or awarding the custody of ae RT As bi 

minor children in a divorce suit is 


4 § 504, which provides for appeals | 11 ‘App. 392, 
only in cases involving money or 
property. Leak y. Leak, 156 Fed. 
474, 84 CCA 284. 


SE 120. 


{b] In Porto Rico under the ex-/|Ida, 180, 170 P 94. 
Ind. —Hedrick Vv. 
an order providing for the provi-|522, 26 Ni 768; Logan v. Logan, 90 [a] 


press provisions of Civ. Code § 170 


sional care of children, made after a| Ind. 107. 


judgment for divorce, is not appeal- Ky.—Wallace v. Wallace, 171 Ky. 
192, 188 SW 331; Goodridge v. Good-| pending the appeal and suspends the 


able. Ex p. Axtmayer, 19 Porto Rico, 


a2eCal, 
Conn.—Morrill v. Morrill, 83 Conn. 37. 


C.—Seeley v. Seeley, 
not appealable under Carter Codes pt 191. “12 AnnCas 1058; Wells v. Wells, 39. 


Ga.—Kelly v. Kelly, 146 Ga. 362, 91 


A. 448, 134 P| same effect Simmons y. Simrnons, 22 
Gale VALE 448) 13 4n Pe 7O3 
McAllister v. McAllister, 28 
Wash. 6138, 69 P 119. 
30 App. 38. See supra this section. 
Hughes v. Moncur, 28 Cal. A. 
462, 152 P 968. 

40. Vosburg v. Vosburg, 137 Cal. 
493, 70 P 473; Ex p. Queirolo, 119 Cal. 


Ida.—Donaldson v. Donaldson, 31] 635, 51 P 956; Ex p. Dupes, 31 Cal. A. 


698, 161 P 276; State v. Hennings, 
194 Mo. A. 545, 185 SW 11538. 

It operates to remove the sub- 
ject matter of the adjudication from 
the jurisdiction of the court below 


Hedrick, 128 Ind. 


378. 

22. Weatherton v. Taylor, 124 
Ark. 579, 187 SW 450. 

23. See statutory prcvisions. 

24. Thomson y Thomson, 5 Utah 
401, 16 P 400. : 

25. See statutory provisions, 

26. Seely v. Seely, 116 Mo. A. 362, 
91 SW 979; Lukowski v. Lukowski, 
108 Mo. A. 204, 883 SW 274. 

27. Tatum v. Davis, 144 Mo. A. 
125, 128 SW 766; Bower v. Bower, 90 
Oh. St. 172, 106 NE 969 [overr Rog- 
ers v. Rogers, 51 Oh. St. 1, 36 NE 
310]; Greenleaf v. Greenleaf, 6 S. D. 


ridge, 76 SW 164, 25 KyL 649. 

Mich.—MecGuire v. McGuire, 167 
NW 893; Carpenter v. Carpenter, 171 
Mich. 572, 137 NW 250. 

Minn.—Waldref v. Waldref, 135 
Minn. 473, 159 NW 1068. 

Oh.—Graviess v. Graviess, 28 Oh. 
Cir. Ct. 2%, 

Wash.—Cain y. Cain, 90 Wash. 402, 
156 P 403. 

[a] “The test to determine the 
validity of the court’s order in such 
proceedings is, was there an abuse 
of discretion?’ Arne vy. Holland, 85 
Minn. 401, 404, 89 NW 3 [quot Wal- 


power of that court to enforce its 
order until the appeal is determined. 
no p. Dupes, 31 Cal. A. 698, 161 P 
[b] Jurisdiction of juvenile court. 
—Where a divorce decree awarding 
custody of the litigants’ children is 
pending upon appeal, a juvenile court 
has jurisdiction over the custody of 
such children, at least pending the di- 
vorce action’s final determination. 
Dupes v. Kern County Super. Ct., 176 
por 440, 168 P 888. 
Ex p. Dupes, 31 Cal. A. 698, 
161 ‘> 276. 
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make such temporary orders as may be necessary 
to protect the child pending the appeal, notwith- 
standing the judgment may have been superseded ;*” 
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and this power of the court is not dependent upon 


[§ 824] 
vorce.*# 


A. General Rule—l. 


“‘judicial proceedings’’ in every 


plies to proceedings for divorce.*? Hence the gen- 
eral rule is that a decree of divorce, rendered in 
accordance with the laws of the forum by a court 
having jurisdiction of the subject matter and of the 
parties,*® will be given full force and effect in all 
other states where the same matters come in is- 
sue;*7 and this is especially true where the laws 
of the state in which the divorce was granted are 
substantially like those of the state where the de- 


42. Casebolt v. Casebolt, 170 Ky. 
88, 185 SW 510. 

43. Casebolt v. Casebolt, 170 Ky. 
88,.185 SW 510. 

44. Domestic divorce decree see 
supra § 400. 

Foreign Ng 5 een A pha ibd see 
sudgeents E2suCy cor : 

U. ge eddock. v. Haddock, 
oor U. 8. 5662, 26 SCt 525,50 Li. ed: 
867, 5 AnnCas af, 

Ind.—Hood v. State, 56 Ind. 263, 26 
AmR 21. 

N. Y.—Hammond vy. Hammond, 103 
App, Div. 438%, 93 INYS. 1; French v. 
French, 74 Misc. 626, 131 NYS 1053; 
ppcey, v. Lacey, 38 Misc. 196, 77 NYS 


N. C.—In re Alderman, 157, N. C. 
507, 73 SE 126, 39 LRANS 988; Ar- 
rington Vv. Arrington, 127% IN. OH 1490; 
Bary 212,80 AmSR 791, 52 LRA 

Pa.—Com, v. Parker, 59 Pa. Super. 
M4; Comey. Thatcher, 38 Pa. ‘Co: 1375 
Sheetz v. Sheetz, 6 LancLRev 97. 

R. I.—Ditson v. Ditson, 4 R. I. 87. 

Va.—Kelly v. Kelly, 118 Va. 376, 87 
SE 567. 

Wash.—Dormitzer y. German Say., 
ete., Soc., 23: Wash) 132, 62 P 862. 

46. See infra § 834. 

47. U. S—Haddock vy. Haddock, 
201 U. S: 562,26 SCt 525, 50 Li. ed. 
867, 5 AnnCas 1; Harding v. Hard- 
ing) 1989U. S. 817,025 SCt 679!'49 Tk 
ed. 1066; Atherton v. Atherton, 181 
UW. S. 156, 21-SCt 544, 45° Li. ed..'794; 
Cheever v. Wilson, 9 Wall. 108, 19 
L. ed. 604. 

Cal.—In re James, 99 Cal. 374, 33 P 
okt 37 AmSR 60. 

C.—Davis v. Davis, 29 App. 258, 
9 PRANS OWA 

Ill.—Forrest v. Fey, 218 Ill. 165, 
75 NE 789, 109 AmSR 249, 1 LRANS 
740; Dunham vy. Dunham, 162 Ill. 589, 
44 NE 841, 35 LRA 70; Field v. Field, 
1 Dl. A. 307 [aff 2062 Til) 04965274 
NE 443]. 

Ind.—Hardin v. Hardin, 168 Ind. 
352, 357, 81 NE 60 [cit Cyc]; Hall v. 
Bauchert, (A.) 117 NE 972, 974 [cit 
Cyc]; Rogers v. Rogers, 46 Ind. A. 
506, 89 NE 901, 92 NE 664. 

Towa.—Lee v. eae 150 Iowa 611, 
130 NW 128. - 

Kan.—Carter v. “Carter, 89 Kan. 367, 
131 P 561; McCormick vy. McCormick, 
82 Kan. 31, 107 P 546. 

La.—Smith vy. Smith, 43 La. Ann. 


1140, 10 S 248. 
Me.—Slade v. Slade, 58 Me. 157; 


Sr el v. Alden, 9 Me. 140, 23 AmD 


Mass.—Clark v. Clark, 8 Cush. 385; 
Barber v. Root, 10 Mass. 260. 

Minn.—Kern y. Field, 68 Minn. 317, 
71 NW 393, 64 AmSR 479. 

Mo.—Williams y. Williams, 53 Mo. 
A. 617. 

Mont.—State _v. Fergus County 
Tenth Judicial Dist. Ct., 46 Mont. 425, 
128 P 590, AnnCasi916B 256. 


The provision of the federal constitution 
according full faith and credit in each state to the 
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other state ap- 


N. M.—Mylius v. Cargill, 19 N. M. 
278, 142 P 1918, LRA1915D 154, Ann 
Cas1916B 941. 

N. Y.—Jones v. Jones, 108 N. Y. 
415, 15 NE 707, 12 AmSR 447; Mat- 
ter of Caltabellotta, 183 App. Div. 
750d, ITA NYS 82: Hallevibtalliia3s 
App. Div. 120, 123 NYS 1056; Gug- 
genheim y. Wahl, 138 App. Div. 269, 
122 NYS 941; Strauss v. Strauss, 122 
App. Div. 729, 107 NYS 842; Ham- 
mond y. Hammond, 103 App. Div. 437, 
93 NYS 1; Vischer v. Vischer, 12 
Barb. 640; Richards v. Richards, 87 
Mise, 134, 149 NYS 1028; French v. 
French, 74 Misc. €26, 181 NYS 1053; 
Post v. Post, 71 Misc. 44, 129 NYS 
754 [aff 149 App. Div. 452, 133 NYS 
1057 (aff 210 N. Y. 607 mem, 104 NE 
1139 mem)]; Miller v. Miller, 70 
Mise. 868, 128 NYS 787; Benham v. 
Benham, 69 Misc. 442, 125 NYS 923; 
Matter of Higgins, 68 Misc. 259, 124 


NYS 1005; Johnson y. Johnson, 67 
HowPr 144; Bradshaw v. Heath, 13 
Wend. 407. 


N. C.—In re Alderman, 157 N. C. 
507, 73 SE 126, 39 LRANS 988. 


Oh.—Heikes v. Peepaugh, 1 Oh. 
Dec. (Reprint) 223, 4 WestLJ 544. 

Or.—De Vall v. De ee Bim Or, 
128, 109° PB 755h 11 02 P1705 

Ss. C.—Hagan v. Hanks, 80 S. C. 94, 
61 SE 245; Hull v. Hull, 20 $ me) Eq. 


174. 

Wash.—Douglas vy. Teller, 53 Wash. 
695, 102 P 761; Buckley v. Buckley, 
UN a 218, 96 P 1079, 126 AmSR 
900. 


W. Va.—Anderson vy. Anderson, 74 
W. Va. 124, 81 SE 706. 

Wis.—Mallette v. Scheerer, 164 
Wis. 415, 160 NW 182; Zentzis v. 
Zentzis, 164 Wis. 342, 158 NW 284; 
Shafer v. Bushnell, 24 Wis. 372. 

[a] Reason for rule.—Hvery state 
has the right to determine for itself 
upon what grounds the relation of 
marriage between persons domiciled 
within its territory may be dissolved, 
and may prescribe what legal pro- 
ceedings may be had to that end. 
Hunt v. Hunt, 72 N. YY, 217, 28 AmR 
129 [app dism 131 U. S. appendix 
CLXIV, 24 L, ed. 1109]. 

[b] he decree confers a status 
(1) upon the divorced parties which 
like the status of marriage is valid 
everywhere if valid where created. 
Luick vy. Arends, 21 N. D. 614, 634, 
132 NW 3538. (2) But it “does not 
of itself operate as a binding adjudi- 
eation in other states the same as 
in the state where it was rendered.” 
Luick vy. Arends, supra. 

{c] Legitimacy of children.—In 
determining whether a woman was 
divorced in another state as affecting 
the legitimacy of her child born un- 
der a subsequent marriage, laws of 
that state respecting divorce were 
properly admitted in evidence. Ha- 
gan v. Hanks, 80 S. C. 94, 61 SE 245. 
(\See Bastards § 7. 
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action upon the part of either parent, or upon a res- 
ervation in the judgment of authority subsequently 
to change or modify it.** 


cree comes into question,#® although a foreign di- 
voree is none the less a bar because it was for a 
ground which would not have been a cause for a 
divorcee in the latter state.*® 
ble to foreign divorces either a vinculo or a mensa 
et thoro,>° and without regard to the place of the 
marriage,®*! or to that of the commission of the of- 
fense for which the divorcee is granted.®? 
rendered by a court of another state, unless void 
for want of jurisdiction,®* or obtained by fraud as 
to proof of plaintiff’s domicile,** is a bar to a sub- 
sequent suit by defendant for the same relief ;°° 
but this rule has been sought to be modified by ex- 


This rule is apphea- 


A decree 


[d] ‘iability for adultery. — A 
person who is lawfully divorced in a 
foreign state and thereafter has sex- 
ual intercourse with an unmarried 
person is not guilty of adultery. Hull 
v. Hull, 21 S. C. Eq. 174. See Adul- 
aut §-15, 

Foreign decree as fixing alimony 
see infra § 825. 

Pendency of foreign action as 
ground for staying proceedings see 
Actions § 426. 

48.5 Van Orsdal v. Van Orsdal, 677 
Iowa 35, 24 NW 579; Hall v. Indus- 
trial Commn., 165 Wis. 364, 162 NW 


312, LRA1917D 829. 

49. Jones v. Jones, 108 N. Y. 415, 
15 NE 707, 2 AmSR 447; Mat- 
ter of Caltabellotta,.183 App. Div. 
753, 171 NYS. 82. 

50. Pettis v. Pettis, 91 Conn. 608, 
101 A 13; Thompson v. Thompson, 
(CN. J. Ch:) 103 5A) 856; Matter 1 of 


Caltabellotta, 183 App. Div. 753, 171 
NYS 82. 

{a] A foreign judgment of sep- 
aration from bed and board is ordi- 
narily res judicata, where it was ren- 
dered by a court of the common dom- 
icile. Zavaglia v. Notarbartolo, 137 
La. 722, 69 S 152, AnnCas1916B 924. 

51. Atherton v. Atherton, 181 
U. S. 155, 21 SCt 544, 45 L. ed. 794; 
Cheely v. Clayton, 110 U. S. 701, 4 
SCt 328, 28 L. ed: 298. 

52. Atherton vy. Atherton, 181 
U.S. 155, 21 SCt 544,°45 L. ed, 794. 
58. See infra § 834 et seq. 
54. Thurston v. Thurston, 58 
Minn. 279, 59 NW 1017; Flower v. 
Flower, 42 N. J. Hq. 152, 7 A 669; 
Doughty v. Doughty, 28 N. J. Hq. 581; 
Cook v. Cook, 56 Wis. 195, 14 NW 
33, 48 AmR 706. See infra § 836. 


55. Ala.—Turner v. Turner, 44 
Ala. 437. 

Cal.—Krzepicki v. Krzepicki, 167 
Cal. 449, 140 P 13.. 

Conn.—Pettis v. Pettis, 91 Conn. 


608, 101 A 13. 

Kan.—Roe v. Roe, 52 Kan. 724, 35 
P 808, 30 AmSR 367. 

Md.—Wagoner v. Wagoner, 76 Md. 
old 2D RAL pose 

Mass.—Thurston vy. Thurston, 99 
Mass. 39; Hood vy. Hood, 110 Mass. 
463; Hood vy. Hood, 11 Allen 196, 87 
AmD 709. 

Minn.—Thurston y. Thurston, 58 
Minn, 279, 59 NW 1017; Wagner vy. 
Wagner, 36 Minn. 239, 30 NW 766. 

Mo.—De Graw v. De Graw, 70 Mo. 
WAY 2k 

N. J.—Felt’ vi. Felt; 57 Nid. Ba. 
101, 40 A 436, 88 AmSR 612, 47 LRA 
eae Nichols y. Nichols, 25 N. J. Eq. 


N. Y.—Jones v. Jones, 108 N. Y. 
415, 15 NE 707, 2 AmSR 447; Hunt v. 
Hunt, 72 N. Y. 217, 28 AmR 129 [app 
dism 131 U. S. appendix CLXIV, 24 
L. ed. 1109]; Munson vy. Munson, 60 
Hun 189, 14 NYS 692; Coddington v. 
Coddington, 10 AbbPr 450. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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press statutory provision,®°® as, for instance, that | 


the obtaining of a divorce in another state shall be 
in itself a cause for divorce.®? A decree of divorce 
rendered in a foreign state is not binding in another 
state as to matters not determined by the decree,®* 
or as to facts and conditions arising subsequent to 
the foreign decree.®® Then again, the doctrine of ex- 
traterritorial force of decrees of divorce is never 
applied in cases other than those involving the va- 
lidity of the decree or some incident dependent 
thereon, such as arise under the inheritance laws,°° 
or under estates by dower * or curtesy,®? or in erim- 
inal prosecution for adultery ®* or bigamy,°* or 
civil actions for damages,®> merely because the ac- 
tion is available to a party formerly married. Where 
a husband has obtained a valid divorce in one state, 
-his status as a single man is not changed by a de- 
_eree for a limited divorce obtained by his wife in 
another state where he did not plead his decree of 
divorce.®® 

A foreign rabbinical divorce, if valid where 
granted, will be recognized in this country,®°? upon 
grounds of comity or international law,®* unless it 
is against the public policy or morality of the 
state.6° The fact that a rabbinical divorce grant- 
ed here would have no validity,’® or that the di- 
vorce may have been for a cause not recognized by 
our laws, does not require the court to adjudge 
against its validity.” 


A dissolution of an Indian marriage contract ac- | 
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cording to tribal laws and customs will be upheld, in 
the absence of a federal law invalidating such laws. 
and customs.’? If one marries an Indian woman 
and lives with her in the tribal haunts, and is there 
divorced according to the Indian custom, the same 
principle which recognizes the marriage as valid 
and the children as legitimate also recognizes the 
divoree.”? It is different, however, where the par- 
ties leave the Indian haunts and customs, and go 
to dwell in civilization,"* for then they become sub- 
ject to the laws of civilization.*> Some of the cases 
make no distinction between cases where the hus- 
band is a full-blooded Indian, and where he is a 
half-breed7® or even a white man.” 

In England and Canada the courts will recognize 
the validity of a divorce granted by a court of the 
country where the parties were legally domiciled at 
the time when the proceedings were taken, and that, 
although the decree was founded upon causes which 
would not be considered sufficient in an English 
court.7§ 

[§ 825] 2. Decree for Alimony —a. In Gen- 
eral. A decree for alimony, being strictly in per- 
sonam, can be made only after lawful personal sery- 
ice upon the party, in order to have any extrater- 
ritorial effect.8° Such a decree rendered by a court 
having jurisdiction of the parties and the subject 
matter of the action will be carried into effect by 
the courts of other states,*4 and by the federal 


OCh.—Cooper v. Cooper, 7 Oh. Pt. II 


238 
Or.—Crabill y. Crabill, 22 Or. 588, 
Cook; 56 Wis. 195, 


30) P 320: 

Wis.—Cook vy. 

14 NW 33, 43 AmR 706. 

See also supra § 439. 

{a] A foreign decree in an action 
for a limited divorce (1) is a bar to 
a suit for an absolute divorce on the 
same grounds. Krzepicki v. Krze- 
picki, 167 Cal. 449, 140 P 13; Pettis 
v. Pettis, 91 Conn, 608, 101 A 13. (2) 
But such a decree will not bar a sub- 
sequent suit for divorce where it ap- 
pears that, after the decree was en- 
tered in the other state, the parties 
were reconciled, but subsequently 
separated. Hill v. Hill, 62 Pa. Super. 
439. 

[b] A decree of divorce nisi 
granted to a wife by the court ina 
foreign state, which under the laws 
of that state does not dissolve the 
marriage but must be followed by a 
final decree, does not bar a suit by 
the husband for divorce in another 
state, the suit in the former state 
being considered as still pending. 
Drake y. Drake, 76 N. H. 32, 78 A 
1071. 

56. Stilphen v. Houdlette, 60 Me. 
447; Stilphen vy. Stilphen, 58 Me. 508, 
4 AmR 3053; Cox “vil Cox, 19%Oh. St. 
502, 2 AmR 415. 

57. Van Inwagen v. Van Inwagen, 
86 Mich. 333, 49 NW 154; Wright v. 
Wright, 24 Mich. 180. 

58. Pearson y. Pearson, 103 Misc. 
675, 173 NYS 563; Hicks vy. Hicks, 69 
Wash. 627, 125 P 945. 

[a] Dlustrations—(1) Where a 
foreign decree was confined to a dis- 
solution of the marriage, and did not 
provide for division of the ' com- 
munity property or contain any pro- 
vision for the wife’s maintenance, the 
community being terminated by the 
divorce, the parties become tenants 
in common of the property, and the 
divorced wife was thereafter entitled 
to sue for partition. Hicks vy. Hicks, 
69 Wash. 627, 125 P 945. (2) Ina 
wife’s action for reimbursement for 
necessaries purchased by her by rea- 
son of her husband’s abandonment, a 
Nevada decree of divorce in favor of 
the husband decreeing that she take 
nothing and that neither recover any 


property or money from the other, 
was not res judicata, where plain- 
tiff’s right was clearly not involved 
in any of the issues in the Nevada 
Court. Pearson v. Pearson, 103 Misc, 
675, 173 NYS 563. 

59. State v. Fergus County Tenth 
Judicial Dist. Ct., 46 Mont. 425, 128 
P 590; AnnCas1916B 256; Mylius v. 
Cargill, 19 N. M. 278, 142 P 918, LRA 
1915D 154, AnnGas1916B 941. 


Custody of children see seat § 831. 

60. Luick vy. Arends, 21 N. D. 614, 
132| NW 353: 

61. Luick v. Arends, 21 N. D. 614, 
132 NW 3538. 

62. Luick v. Arends, 21 N. D. 614, 
132 NW 353. 

63. Luick v. Arends, 21 N. D. 614, 
132 NW 353. 

64. Luick y. Arends, 21 N. D. 614, 
132 NW 353. 

65. Luick y. Arends, 21 N. D. 614, 
132 NW 353. 


[a] Right of action for alienation 
of affection.—A foreign decree does 
not operate to forfeit the wife’s right 
of action in another state for the 
alienation of her affection where her 
right thereto existed prior to the 
granting of the divorce, notwith- 
standing the statute of such foreign 
state declares a forfeiture of a cause 
of action for alienation of the wife’s 
affection, where the husband has been 
divorced by the wife because of his 
fault. Luick v. Arends, 21 N. D. 614, 
132 NW 353. 

66. In re James, 99 Cal. 374, 33 P 
1122, 37 AmSR 60. 

67. Matter of Spondre, 
524, 162 NYS. 943; 
Saperstone, 73 Misc. 
241; Miller v. Miller, 70 Misc. 368, 
128 NYS 787; Leshinsky v, Leshin- 
sky, 5 Misc. 495, 25 NYS 841. 

{a] If it does rot appear that a 
rabbi had jurisdiction to grant di- 
vorces, the alleged divorce is void. 
Sokel v. Peo., 212 Ill. 238, 72 NE 382. 

68. Leshinsky v. lLeshinsky, 5 
Misc. 495, 25 NYS 841. 

69. Miller v. Miller, 70 Misc. 368, 
128 NYS 787. 

70. Miller v. Miller, 70 Misc. 368, 
128 NYS 787; Leshinsky v. Leshin- 
sky, 5 Misc. 495, 95 NYS 841. 

71. Miller v. Miller, 70 Misc. 368, 
128 NYS 787. 


98 Misc. 
Saperstone v. 
631, 131 NYS 


72. Wall v. Williams, 11 Ala. 826; 
Wall v. Williamson, 8 Ala. 48; La 
Framboise v. Day, 136 Minn. 239, 161 
NW 529, LRA1917D 571; James v. 
Adams, 56 Okl. 450, 155 P 1121; Buck 
v. Branson, 34 Okl. 807, 127 P 436, 
50 LRANS 876; Cyr v. Walker, 29 


eee 281i; (liGeUP 934,425 SU RANS 
73. La Framboise v. Day,’ 136 
ae 239, 161 NW 529, LRA1917D 
74. La Framboise v. Day, 136 
Minn. 239, 161 NW 529, LRA1917D 
oa Connolly Vv. Woolrich, 11 LCJur 
75. ‘La Framboise v. Day, 136 
aoe 239, 161 NW 529, LRA1917D 
76. La Framboise Vise Daye aoe: 
ep 239, 161 NW 529, LRA1917D 
77. Cyr v, Walker, 29 Okl. 281, 116 


P 931, 35 LRANS 795. 

78. Le Mesurier v. Le Mesurier, 
[1895] A. C. 517; Harvey v. Farnie, 
8 App. Cas. 43; Bater v. Bater, [1906] 
209; WA AnnCas 854, 5 BRC 707; 
Cromarty v. Cromarty, 38 Ont. L. 
481, 11 OntWN 342, 412, 12 OntWN 
253°: Rex v. Hamilton, 22 Onts 1L. 
484) 2 OntWN 394, 17 OntWR 809, 20 
AnnCas 868. 
hae Domestic decree see supra § 

80. Grimm v. Grimm, 24 Pa. Dist. 
90, 42 Pa. Co. 685. See also supra §§ 
656, 658; infra § 840. 

81. U. S.—Sistare v. Sistare, 218 
esa 30 SCtuGs2eib 4 slide 905, 28 
LRANS 1068, 20 AnnCas 1061; Lynde 
v. Lynde, 181 U. S. 183, 20 Sct 555, 
45 L. ed. 810 [aff 162 INGEN 405, 56 
NE 979, 76 AmSR 332, 48 LRA 6791; 
Barber v. Barber, 21 How. 582, 16 
L. ed. 226; Cotter v. Cotter, 225 Fed. 
471, 139 CCA 453. 

D. C.—Davis v. Davis, 29 App. 258, 
9 LRANS 1071. 

Ill.—Britton v. Chamberlain, 234 
Tll. 246, 84 NE 895; Schuler v. Schu- 
ler, 209 PAL eb )225 71 NE 16; Dow v. 
Blake, 148 Ill. 76, 35 NE 761, 39 Am 
SR 156 [aff 46 Ill. A. 329]; Paulin v. 
Paulin, 195 Til. A. 350. 

Ind.—Rogers v. Rogers, 46 Ind. A. 
506, 89 NE 901, 92 NE 664. 

Towa.—De Rousse v. Williams, 181 
Iowa 379, 164 NW 896. 
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courts,®* although the modes of procedure to en- 
force its collection may not be the same in both 
Such an adjudication is made a debt of 
record not examinable on its merits, not only in the 
state where rendered, but in every other state.** 
If, however, the court rendering the decree had not 
jurisdiction of the parties it will not be entitled to 
full faith and credit in another state.*® 
sion of law that plaintiff is entitled to a certain 
sum as alimony not followed by a decree providing 
therefor is not such judgment as may be enforced 
Where the court of a foreign 
state in allowing alimony provides that the hus- 
band insure his life for the benefit of the wife, the 
courts of another state cannot give damages for 


states. 


in another state.*® 


letting the policy lapse.*’ 


[§ 826] b. Necessity of Final Decree, 
der that a decree for alimony shall have extrater- 
ritorial force under the constitution, it is necessary 
that it shall be final,** and the application for 
its enforcement must so allege or it will be demur- 
Hence an action will not lie on an inter- 
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credit clause,?* 


A conclu- 


states.°% 


In or- 
of payment.®® 


Ky.—Rogers v. Rogers, 15 B. Mon. | vertently omitted, the court having 


rable.®® 
364. 

Mass.—Wells v. Wells, 209 Mass. 
282, 95 NE 845, 35 LRANS 561; 


Page v. Page, 189 Mass. 185, 75 NE 
92, 4 AnnCas 296. 

Mich.—Mayer v. Mayer, 154 Mich. 
386, 117 NW 890, 129 AmSR 477, 19 


LRANS 245. 
Mo.—Brisbane v. Dobson, 50 Mo. A. 
170. 


N. J.—Bullock v. Bullock, 57 N. J. 
L. 508, 31 A 1024; Fred y. Fred, 67 
N. J. Hy. 495, 58. A 611; Bennett v. 
Bennett, 63 N. J. Eq. 306, 49 A. 501; 
Van Orden y. Van Orden, 58 N. J. Eq. 
545, 43 A. 882; Bullock v. Bullock, 52 
N. J. Eq. 561, 30 A 676, 46 AmSR 
528, 27 LRA 213. 

N. Y.—Moore vy. Moore, 208 N, Y. 
Vie LOLeNme Lt [att 143° App, . Div. 
428, 128 NYS 259]; Rigney v. Rig- 
ney, 127 N. Y. 408, 28 NE 405, 24 
AmSR 462; Levy v. Dockendorff, 177 
App. Div. 249, 163 NYS 435; Tiede- 
mann v. Tiedemann, 172 App. Div. 
819, 158: NYS 851 [aff 225 N. ¥. 709 
mem]; Williamson y. Williamson, 169 
App. Div. 597, 155 NYS 4238; Tiede- 
mann v. Tiedemann, 92 Misc. "417, 156 
NYS 111 [mod on other grounds 172 
App. Div. 819, 158 NYS 851 (aff 225 
N.. Y. 709 mem)]J;. Patton vy. Patton, 
67 Misc. 404, 123 NYS 329; Moore v. 
Moore, 40 Misc. 162, 81 NYS 729; 
Wood v. Wood, 7 Mise. 579, 28 NYS 
154, 31 AbbNCas 235. 

N. C.—Arrington v. Arrington, 127 
N. C. 190, 37 SE 212, 80 AmSR 791, 
52 LRA 201. 

Oh.—Waterhouse v. Waterhouse, 8 
@hy Si & C.-P 78; 6 OhNP 106. 

Or.—De Vall v. De Vall, 57 Or. 128, 
LOI AP STS bs 110) Po 705. 

Pa.—West v. West, 19 Pa. Dist. 
268; Miller v. Miller, 21 Pa. Co. 252. 

R. I1—Wagner v. Wagner, 26 R. I. 
27, 57 A 10585 65 LRA 816, 3 Ann 
Cas 578 and note. 

Wash.—Trowpbridge v. Spinning, 23 
Wash. 48, 62 P 125, 838 AmSR 806, 
54 LRA 204. 

W. Va.—Stewart v. Stewart, 27 W. 
Va. 167. 

Wis.—Mallette v. Scheerer, 164 
Wis. 415, 160 NW 182; Kunze v. 
Kunze, 94 Wis. 54,68 NW 391, 59 Am 
SR 857. But see Barber v. Barber, 2 
Pinn. 297, 1 Chandl, 280 (holding that 
an action of debt, on a decree for ali- 
mony in another state cannot be 
maintained, it being in its nature 
temporary and distinct, and may be 
modified or annulled according to 
circumstances). 

[a] Alimony inserted in a divorce 
decree by amendment.—A decree for 
divorce which is amended by insert- 
ing in it provisions for alimony inad- 


jurisdiction to do so and the husband 
having appeared and contested the 
motion for the amendment, will be 
enforced in another state, notwith- 
standing that the decree of divorce 
was invalid as to the husband for 
want of jurisdiction. Lynde v. Lynde, 
41 App. Div. 280,58 NYS 567 [aff 162 
N. Y. 405, 56 NE 979, 76 AmSR 3382, 
48 LRA 679 (aff 181 U. S. 183)]. 

82. Lynde v. Lynde, 181 U. S. 183, 
21 SCt 555, 45 L. ed. 810; Laing v. 
Rigney, 160 U. 8.531, 16 sct 366, 40 
L. ed. 525; Barber v. Barber, 21 How. 
U. S.) 582, 16 L. ed. 226; Israel v. 


Israel, 130 Fed, 237; Knapp v. Knapp, 
59 Fed. 641. 
83. Sistare v. Sistare, 218 U.S. 1, 


30 SCt 682, 54 L. ed. 905, 28 LRANS 
1068, 20 AnnCas 1061. 

84. Page v. Page, 189 Mass. 185, 
75 NE 92, 4 AnnCas 296; Moore v. 
Moore, 203 N. Y. 97, 102 NE 711; 
Lynde v. Lynde, 162 N. Y. 405, 56 NE 
979, 48 LRA 679, 76 AmSR 332 [aff 
181, U. 8.1838, 21 SCt 555; 45° L.. red. 
810]; Levy v. Dockendorf, 177 App. 
Div. 249, 163 NYS 435; Williamson v. 
Williamson, 169 App. Div. 597, 600, 
155 NYS 423. 


85. Phelps v. Baker, a Barb. 
(N. Y.) 107. See supra § 6 

fe Rowe v. Rowe, 76 Oe. weir 149 

33. 

87. Campbell v. Campbell, 28 Okl. 
8257 ide Sts 

ss. Paulin «v:; Paulin, 195° Ill, A: 
350; Page v. Page, 189 Mass. 185, 75 
NE 92, 4 AnnCas 296. 

89. Page v. Page, 189 Mass, 185, 


75 NE 92, 4 AnnCas 296. 

90. Geisler y. Geisler, 124 Ky. 292, 
98 SW 1023, 30 KyL 430; Mills v. 
Mills, 95 Mise. 281, 158 NYS 753; 
McClung v. McClung, 11 WklyNC 
(Pa.) 122; Van Horn v. Van Horn, 
ae 388, 93 P 670, 125 AmSR 
940, 

[a] A decree awarding “alimony 
pendente lite until final order” is not 


a final judgment, on which an action 
430 
Israel v. Israel, 148 Fed. 
AnnCas 697. 
Mich.—Nixon v, Wright, 146 Mich. 
; J. 
L. 69, 89 A 1014 [aff 86 N. L. 622, 
265, 94 NE 421, 35 LRANS 621. 


may be maintained. Geisler v. Geis- 

ler, 124 Ky. 292, 98 SW 1023, 30 KyL 
O17 UL: 

576,79 CCA <-32, 9 LRANS:-1168,)'8 
Ga.—Cureton v. Cureton, 132 Ga. 

745, 65 SE 65. 

231, 109 NW 274, 10 AnnCas 547. 

N. J.—Bolton v. Bolton, hy N. 

92 A 389, AnnCas1916B Ose, 
Oh,—-Gilbert v. Gilbert, 83 Oh. St. 
Okl.—Bleuer yv. Bleuer, 27 Okl, 25, 

110 P 736. 


For later cases, developments and changes in the laws 


grounds of comity.°? 
decree, where no reservation of a right to modify 
it appears in the decree itself, and where no such 
right is conferred upon the court by statute, is such 
a final determination of the rights of the parties 
as to create an obligation enforceable in other 
Prima facie, at least, a decree for the 
payment of a fixed sum of money found to be al- 
ready due and payable to a wife for the past sup- 
port of herself and her children is to be regarded 
as a final decree,®* although defendant is given leave 
to apply for the modification of it as to the time 
But the authorities have differed | 
as to whether a decree for the future payment of 
alimony by installments is a final decree. 
authorities hold that a decree for the future pay- 
ment of alimony, when subject to the modification 
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locutory order for temporary alimony.°° 

What is a final decree. A foreign decree for ali- 
mony which is subject to the revision of the court 
is not a final judgment, within the full faith and 


although it may be enforced on 
On the other hand a foreign 


Some 


{a] A judgment for specified 
mouthly payments, subject by its 
own terms to modification or revo- 
cation by the court rendering it, is 
not a final and conclusive judgment 
as to amount. Cureton y. Cureton, 
132 Ga. 745, 65 SE 65, 67 

{b] An order to be performed in 
futuro, and only “until the further 
order of the court,” is not a final de- 
cree, because it may be modified by 
that court at any time cause there- 
for is shown. Grimm v. Grimm, 24 
Pa, Dist. 90, 42 Pa. Co. 685. 

[c] The reason for the rule is 
thus stated in Israel y. Israel, 148 
Ready S67 bus, ome CAn s29 LRANS 
1168, 8 AnnCas 697: “The decree for 
alimony may be changed from time 
to time by the chancellor, and there 
may be such circumstances as would 
authorize: the chancellor to even 
change the amount to be paid by the 
husband, where he is in-arrears in 
payments required under the decree. 

. . The peculiar character of the 
obligation is such that it is always 
subject to modification by the court 
in which the decree was entered, ac- 
cording to the varying circumstances 
of the parties, and no other court 
could undertake to administer the re- 
lief to which the parties are entitled 
except that having jurisdiction in the 
original suit. An attempt to do so 
by such other court would bring 
about a conflict of authority and a 
condition of chaos with reference to 
questions of this character, because 
no other court would have before it 
the facts with reference to such 
change and conditions and as to such 
original right of the parties.” 

92. Bolton v. Bolton, 86 N. J. L. 69, 
89 A 1014 [aff 86 N. J. L. 622, 92 A 
389, AnnCas1916H 938]. 

93. Mayer v. Mayer, 154 Mich. 
386, 117 NW 890, 129 AmSR 477, 19 
LRANS 245; Tiedemann vy. Tiede- 
mann, 172 App. Div. 819, 158 NYS 
851 [mod 92 Misc. 417, 156 NYS 111, 
and aff 225 N, Y. 709 mem]. 

94. U. S—lLynde v. Lynde, 181 
U.S. 183, 21 Sct 555, 45 L. ed. 810. 


Ga.—-Schroeder. v. Schroeder, 144 
Ga. 119, 86 SE 224, 
Mass.—Wells v. Wells, 209 Mass. 


282, 95 NE 845, 35 LRANS 561. 

N. Y.—Lynde v. Lynde, 162 N. Y. 
405, 56 NE 979, 76 AmSR 3382, 48 
LRA 679 [aff 181 U.S. 183, 21 SCt 
555, 45 L. ed. 810]; Levy v. Docken- 
dorff, 177 App. Div. 249, 163 NYS 
435; Williamson v. Williamson, 169 
App. Div. 597, 155 NYS 428. 

Utah.—Hunt v. rene aoe Utah 
428, 91 P 269, 11 LRANS 2 

95. Dow v. Blake, 148 Ti. 76, 35 
NE 761, 39 AmSR 156. 


ee cumulative Annotations, same title, page and note number 
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of the court which renders it, is not a final decree, 
and therefore not entitled to full faith and eredit 
in another state.°* Such a decree, however, is, in 
the absence of qualification in the decree itself, or 
of a statutory provision permitting it to be subse- 
quently modified, quite as final and conclusive as 
any other decree, and hence is entitled to full faith 
and credit in other states;°? and in many eases such 
decrees have been regarded as within the consti- 
tutional provision. In some of the cases the par- 
ticular decree, although providing for future pay- 
ment, was in such form as to be regarded not to be 
subject to further revision by the court which 
passed it, and therefore final;°* in some the objec- 
tion that such a decree was not final was not 
raised;®® and in others it has been directly decided 
that such a decree is final, and within the terms of 
the constitutional provision,t and that, while the 
amount is subject to change, or may be entirely 
withdrawn by the court, nevertheless the judgment 
is enforceable for the amount due and unpaid un- 
til modified by the court rendering it.2 The ques- 
tion has been settled by the supreme court of the 
United States, and the rule laid down as follows: 
First, generally speaking, where a decree is ren- 
dered for alimony and is made payable in future 
installments, the right to such installments becomes 
absolute and vested upon becoming due, and is 
therefore protected by the full faith and credit 
clause, provided no modification of the decree has 


96. U. S.—lLynde v. Lynde, 181 
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been made prior to the maturity of the installments; 
second, this general rule, however, does not obtain 
where, by the law of the state in which a judgment 
for future alimony is rendered, the right to demand 
and receive such future alimony is discretionary 
with the court which rendered the decree, to such 
an extent that no absolute or vested right attaches 
to receive the installments ordered by the decree 
to be paid, even although no application to annul 
or modify the decree in respect to alimony had 
been made prior to the installments becoming due.’ 
In other words a decree awarding alimony payable 
in future installments constitutes a proper basis 
for suit in another jurisdiction under the ‘‘full 
faith and eredit’’ clause of the federal constitu- 
tion, unless the right to receive the alimony is so 
discretionary with the court rendering the decree 
that, even in the absence of application to modify 
it, no vested right in the payments exists, and the 
rule thus stated has been followed by a number of 
decisions in the state and federal courts.t The mere 
fact that defendant is given a right to apply for a 
new trial as to alimony when the plaintiff contracts 
a new marriage does not deprive the decree of its 
final character.® 

[§ 827] c. Jurisdiction at Law or in Equity. 
An action at law has been held to lie on a decree 
for alimony made in another state,* and where such 
remedy is plain, adequate, and complete, it has been 
held that a bill in equity will not he.? In some ju- 


21 Pa. Co.) P 533. 


WinS. 183, .21sSCt 555,545) ed. $105 
Valiquet v. Valiquet, 177 Fed. 994; 
Israel v. Israel, 148 Fed. 576, 79 CCA 
32, 9 LRANS 1168, 8 AnnCas 697. 
Mass.—Wells v. Wells, 209 Mass. 
282, 95 NE 845, 35 LRANS 561; Page 
v. Page, 189 Mass. 185, 75 NE 92, 4 
AnnCas 296. , 
Mich.—Mayer v. Mayer, 154 Mich. 
386, 117 NW 890, 129 AmSR 477, 19 


. LRANS 245. 


N. Y.—Lynde v. Lynde, 162 N. Y. 
405, 56 NE 979, 76 AmSR 332, 48 
TAR Ay 670" fattil Sie UIs esyeoL) SCL 
555, 45 L. ed. 810]; Wood v. Wood, 7 
Mise. 579, 28 NYS 154, 31 AbbNCas 
235. 

Pa.—Grimm v. Grimm, 24 Pa. Dist. 
90, 42 Pa. Co. 685. 

Utah.—Hunt v. Monroe, 32 Utah 
428, 91 P 269, 11 LRANS 249. 

[a] Reason for this view.—‘No 
part of the claim was due at the 
date of the decree, and there was no 
judgment of the court after trial for 
asum certain. It was an order made 
by the court to be performed in fu- 
turo, and only ‘until the further or- 
der of the court.’ Consequently, it 
was not a final decree, because it 
might be modified by that court at 
any time cause therefor was shown. 
Indeed, no other court could modify 
it. The circumstances and the facts 
might at any time require that court 
to change the order; and that court 
would also have power over alimony 
already accrued. Hence, the order 
was not a definitive decree, which is 
within the meaning of the Federal 
Constitution.” Grimm y. Grimm, 24 
Pa. Dist. 90, 98, 42 Pa. Co. 685. 

97. Patton v. Patton, 67 Misc. 404, 
123 NYS 329. 


98. Brisbane v. Dobson, 50 Mo. A. 
170. f 
99. Harrison v. Harrison, 20 Ala. 


629, 56 AmD 227. 

1. See cases infra note 2. 

SU. S:—Barber ‘v. ‘Barber, 21 
How. 582, ee yb 26; Knapp v. 
Knapp, 59 Fed. c 

Tl _Britton v. Chamberlain, 234 
Tll. 246, 84 NE 895; Schuler v. Schu- 
Jer, 209 Ill. 522, 71 NE 16. 

N. C.—Arrington v. Arrington, 127 
WN. C. 190, 37 SE 212, 80 AmSR 791, 
£2 LRA 201. 


Pa.— Miller v. Miller, 


R. I1—Wagner v. Wagner, 26 R. I. 
LN ELO O meen O DS m OOM LTE Aum o Lose 
AnnCas 578. 

Wash.—Trowbridge v. Spinning, 23 
Wash. 48, 62 P 125, 83 AmSR 806, 54 
LRA 204. 

“The objection that an allowance is 
subject to alteration by the court or- 
dering it, and so it cannot be regard- 
ed as a final and confclusive judg- 
ment, has little, if any, weight as to 
an amount already due at the time 
of suit.” Wagner v. Wagner, supra. 

8S. Sistare-v-Sistare, 218 U. S. 1, 
80 SCt 682, 54 L. ed. 905, 28 LRANS 
1068, 20 AnnCas 1061 [rev 80 Conn. 
1, 66 A 772, 125 AmSR 102]. 

{a] The Bynde case cannot he 
held to have overruled the Barber 
case, and therefore the two cases 
must be interpreted in harmony, one 
with the other. Sistare v. Sistare, 
218 U. S. 1, 30 SCt 682, 54 L. ed. 905, 
28 LRANS 1068, 20 AnnCas 1061. 

{[b] Decrees of the New York 
courts for the future payment of ali- 
mony are not subject to annulment 
or modification by those courts as to 
overdue and unsatisfied installments, 
so as to deprive such decrees of the 
protection, as to past due and un- 
paid installments, of the full faith 
and credit clause of the federal con- 
stitution. Sistare v. Sistare, 218 
U. Sad) 30-SCt 682, 54 I ed: 905,528 
LRANS 1068 and note, 20 AnnCas 
1061 and note [rev 80 Conn, 1, 66 A 
772, 125 AmSR 102]. 

4 U.S.—Cotter v. Cotter, 225 Fed. 
471, 189 CCA 453. 

Colo.—McGregor yv. McGregor, 52 
Colo, 292, 122 P 390. 

Mass.—Taylor vy. Stowe, 218 Mass. 
248, 105 NE 890. 

Mich.—McCullough y. McCullough, 

Pelletier, 


168 NW 929. 

N. Y.—Werner v. 148 
App. Div. 137, 131 NYS 1010. 

Okl.—Campbell v. Campbell, 28 
Okl. 838, 115 P 1111 (holding that in 
an action on a foreign judgment for 
alimony payable in installments, it 
was error to render judgment for in- 
stallments not due at the beginning 
of the action, but which fell due dur- 
ing its pendency). 

Or.—Rowe v. Rowe, 76 Or. 491, 149 


Tex.—Gaffey v. Criteser, (Civ. A.) 
195 SW 1166. ' 

[a] Decrees of the Missouri courte 
for the future payment of alimony 
are not subject to annulment or mod- 
ification by those courts as to over- 
due and unsatisfied installments, so 
as to deprive such decrees of the pro- 
tection as to such past due and un- 
paid installments, of the full faith 
and credit clause of the federal con- 
stitution. Campbell v. Campbell,- 28 
OLIN SSS mitom eit dale 

{b] “The reason for the distinc- 
tion is, that in the one case the judg- 
ment is in no sense final, and is not 
absolutely enforceable, in the juris- 
diction where it was pronounced, 
since it is subject to modification at 
any time by the court rendering it 
with respect to past due, as well as 
future, installments, while, when the 
power to annul past due installments 
does not exist, they are a debt of rec- 
ord as much as any other judgment 
for money, is, and are absolutely en- 
forceable.” McGregor v. McGregor, 
52 Colo. 292, 296, 122 P 390. 

5. Taylor v. Stowe, 218 Mass. 248, 
105 NE, 890. 

6. Britton v. Chamberlain, 234 Ill. 
246, 84 NE 895; Schuler v. Schuler, 
209 Ill. 522, 71 NE 16; Dow v. Blake, 
148.Jll. 76, 35 NE 761, 39 AmSR 156; 
De Vall v. De Vall, 57 Or. 128, 109 P 
755, 110 P 705; Wagner v. Wagner, 26 
R. I. 27, 57 A 1058, 65 LRA 816. 3 
AnnCas 578; Kunze vy. Kunze, 94 Wis. 
54, 68 NW 391, 59 AmSR 857. See 
also Allen y. Allen, 100 Mass. 373 
(where it was intimated that an ac- 
tion at law might lie on a foreign de- 
cree for alimony). 

[a] In New Jersey (1) it was at 
one time held that an action at law 
would not lie on a decree of another 
state for alimony. Van Buskirk v. 
Mulock, 18 N. J. L. 184. (2) But the 
preesny Tae ag an action at law 
wi ie. ullock v. Bullock, 5 a is 
Tepepenet A 1024, Cord 

. avis v. Davis, 29 App. (D. Cc. 
262, 9 LRANS 1071; Bensicte of ae 
nett, 63 N. J. Eq. 306, 49 A 501. But 
see Van Orden v. Van Orden, 58 N. J. 
Hq. 545, 43 A 882 (where no objec- 
tion was made on this ground). See 
also Judgments [23 Cyc 1563]. 
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risdictions a court of equity is without authority 
to enforce any but its own decrees.® . 

[§ 828] d. Remedies. Since the remedies for 
the enforcement of a decree of alimony of another 
state are such, and only such, as are warranted by 
the laws of the state wherein it is sought to en- 
force it,? collateral remedies provided by the laws 
of the state in which the decree was rendered will 
not be applied in the domestic courts.?° 

Contempt proceedings. A statute authorizing the 
enforcement of orders for the payment of alimony 
in divorce suits by contempt proceedings has ref- 
erence to domestic orders, and does not apply to 
foreign decrees for alimony." 

[§ 829] e. Parties. Under the rules already 
stated as to parties in a proceeding to enforce pay- 
ment of a domestic decree for alimony ? it has been 
held that the wife may sue alone without a pro- 
chéin ami.18 

[§ 830] f. Defenses. In conformity to the 
rule that only such defenses will be admitted as 
would be good in the jurisdiction where the award 
of alimony was made,'* unless remarriage of the 
wife furnishes ground for reducing alimony, such 
remarriage is no defense to an action on a foreign 
decree for alimony.'® 


8. Mullinix y. Mullinix, 16 Pa. 13. 
Dist. 977. 

9. What law governs remedy see 
Conflict of Laws § 27. 

10. D. C.—Davis v. Davis, 29 App. 
258, 9 LRANS 1071. 

Ill.—Schuler v. Schuler, 209 Ill. 
522, 71 NE 16. 

N 


14. 


pra §§ 619, 662. 
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Van Orden 
N. J. Hq-545, 43 A. 882. 
Britton v. 
Ill. 246, 84 NE 895. 
Defenses to domestic decree see su- 


Chamberlain, 


L5.. Britton  y. 
Ill. 246, 84 NE 895; Werner v. P 


Chamberlain, 


[§§ 827-831 


[§ 831] 3. Decree for Custody of Children.’ 
Except in the case of an interlocutory order, pend- 
ing a divorce suit, concerning the temporary cus- 
tody of the children which is not res judicata, be- 
cause it is not a final decree,!? it is the general rule 
that, as between the parents, parties to the litiga- 
tion, the decree of a foreign court awarding the cus- 
tody of the children is res judicata, subject, as be- 
tween those parties, to modification only by the 
court that granted the decree, and should be given 
full force and effect by the courts of other states,*® 
even though, it has been held, so much of the decree 
as grants the divorce may be void,!® and the chil- 
dren may have been beyond the jurisdiction of the 
court at the time of the rendition thereof.?? But 
usually such decrees are necessarily provisional and 
temporary in character, and are ordinarily not res 
judicata, either in the same court or that of a for- 
eign jurisdiction, except as to the facts before the 
court at the time of the decree.*? As to facts and 
conditions arising subsequently thereto, they have 
no controlling force, and in case of the removal of 
the child to another state, even within the custody 
of the parent to whom that custody had been 
awarded by the foreign decree, the courts of such 
state will have the power, on a change of circum- 


. Van Orden, 58 
234 


render a personal decree.” Anderson 
v. Anderson, 74 W. Va. 124, 126, 81 


SE 706. 
Cal.—Ex. p. Wenman, 33 Cal. 
A. 592, 165 P 1024, 
Conn.—Morrill vy. Morrill, 83 Conn. 
479, 77 A 1. 
Ga.—Milner vy. Gatlin, 139 Ga. 109, 


234 
el- 


. J—Bennett v. Bennett, 63 N. J.| letier, 148 App. Div. 137, 131 NYS|76 SE 860; Hammond v. Hammond; 
Eq. 306, 49 A 501. 1010. See also supra §§ 626, 627. 90 Ga. 527, 16 SE 265. 
N. Y.—Lynde v. Lynde, 62 IN nie 16. Domestic decree see supra § Iowa.—Wakefield v. Ives, 35 Iowa 
405, 56 NE 979, 76 AmMSR 332, 48 LRA | 808. 238. 
679 [aff 181 U. S. 188, 21 SCt 555; 45 17. Kenner v. Kenner, 139 Tenn. Mont.—State v. Fergus County. 
L. ed. 810]; Wood v. Wood, 7 Misc. | 211, 201 SW 7793, LRA1918E 587. Tenth Judicial. Dist. Ct. 46 Mont. 


18. 


579, 28 NYS 154, 31 AbbNCas 235. 
gape riler v. Miller, 21 Pa. Co. 

{a] Provisions for bond, seques-~- 
tration, receiver, and injunction made 
in a decree for alimony, being in the 
nature of execution, and not of judg- 
ment, can have no extraterritorial 
operation, Lynde v. Lynde, 181 U.S. 
183, .21 SCt 555, 45 Ll. ed, 810. 

[b] In New York (1) it was for- 
merly decided that the equitable rem- 
edies provided by the Code of Civil 
Procedure for enforcing the payment 
of alimony applied only to judgments 
of separation or divorce in actions 
brought in that state. Moore vy. Moore, 
143 App. Div. 428, 128 NYS 259 [aff 
208 Ne ¥.-97% 101 NE @11). (2) Thus 
the statute authorizing attachment 
for nonpayment of alimony was held 
to apply only to judgments rendered 
within the state. Lynde v. Lynde, 
162 N. Y. 405, 56 NE 979, 76 AmSR 
332, 48 LRA 679 [aff 181 U. S. 188, 
21 SCt 555, 45 L. ed. 810]. (3) But 
under Code Civ. Proc. § 1772, equita- 
ble remedies theretofore applicable 
solely to the enforcement of domestic 
judgments may be applied to the en- 
forcement of the alimony provisions 
of.a foreign judgment. Moore v. 
Moore, 143 App. Div. 428, 128 NYS 
Doo Late 208" Ni Ys. 9%, 104: NE ak 
(4) Under this provision a foreign 
decree for alimony may be enforced 
by the equitable remedy of security 
and sequestration, since the action 
under the statute is equitable and 
only one action is required. Moore v. 
Moore, 143 App. Div. 428, 128 NYS 
259 {aff 208 N, Y. 97, 101 NE 711]. 

ll. Mayer v. Mayer, 154 Mich. 386, 
117 NW 890, 129 AmSR 477, 19 LRA 
NS 245. 

12. See supra § 652. 

Parties to: 

Divorce suit see supra §§ 227-231. 
Procure alimony see supra § 652. 


Ga.—Hanimond v. Hammond, 
90 Ga. 527, 16 SE 265. 
Ill. Peo. v; Hickey, 86 Ill. A. 20. 


Ind.—Hardin y. Hardin, 168 Ind. 
352, 81 NE 60. 
Kan.—Avery v. Avery, 33 Kan. 1, 


5 P 418, 52 AmR 523; In re Bort, 20 
Kan. 308, 37 AmR 255. 


Mont.—State v. Giroux, 19 Mont. 
149) Ta Pid Se 
Tenn.—Kenner v. Kenner, 139 


Tenn, 211, 201 SW 779, LRA1918E 
587. 

Tex.—Wilson v. Elliott, 96 Tex. 
472, 73 SW 945, 75 SW 368, 97 AmSR 
928; Ex p. Boyd, (Civ. A.) 157 SW 


254 

W. Va.—Anderson v. Anderson, 74 
W. Va. 124, 81 SE 706. 

But see Ex p. Vetterlein, 14 R. I. 
378, 379 (‘““We are by no means ready 
to agree that the decree, in so far as it 
affects the custody of the child, could 
have any force outside the jurisdic- 
tion in which it was entered, even if 
it were effective to divorce the re- 
spondent from the petitioner. But 
this question is not at present im- 
portant, inasmuch as we are clearly 
satisfied that the decree is utterly 
void in the place where it was en- 
tered for want of jurisdiction in the 
court’). 

19. Anderson vy. Anderson, 74 W. 
Va. 124, 81 SK 706. 

20. Anderson v. Anderson, 74 W. 
Va. 124, 81 SE 706. See also supra § 
805; and infra text and notes 24-29. 

[a] Reason for rule.—‘‘That the 
children may not have been within 
the jurisdiction of the court at the 
time of the institution of the suit or 
entry of the decree is immaterial, 
since the parties litigant were the 
father and mother and the cause of 
action, the right of custody, in so 
far as it affected the children, was 
between them, and the court had full 
jurisdiction over them with power to 


425, 128 P 590, AnnCas1916B 256. 
bane Saeey. v. Geary, 167 NW 
N. M.—Mylius v. Cargill, 19 N. M. 
278, 142 P 918, LRA1915D 154, Ann 
Cas1916B 941. 

N. Y.—Peo. v. Allen, 40 Hun 611, 11 
NE 143; Peo. v. Dewey, 23 Misc. 267, 
50 NYS 10138. 

N. C.—In re Alderman, 157 N, C. 
507, 73 SE 126, 39 LRANS 988. 

Tenn.—Kenner vy. Kenner, 139 
pene 211, 201 SW 779, LRA1918E 

Tex.—Wilson y. Elliott, 96 Tex. 
472, 73 SW 946, 75 SW 368, 97 AmSR 
yee Ex p. Boyd, (Civ. A.) 157 SW 


Wyo.—Linch v. Harden, 176 P 156. 

[a] A divorce decree awarding the 
custody of the child to the father 
concludes the mother as to the fath- 
er’s right to the possession of the 
child at the time of its rendition, and 
unless the subsequent decree reform- 
ing the judgment is valid, or events 
transpiring since the first decree 
show the father to be an unfit per- 
son to have the custody of his child, 
he is entitled to the child’s posses- 
sion by virtue of the decree. Milner 
v. Gatlin, 139 Ga. 109, 76 SE 860. - 

{[b] Reason for rule.—‘“‘This must 
be the result; otherwise the court of 
the state in which a controversy 
should arise subsequent to the date 
of the decree would sit as a court of 
review of the action of a court of a 
sister state having the same jurisdic- 
tion, thus according neither faith nor 
credit to its findings as to the fitness 
of the custodian selected by it. At 
the same time the restriction does 
not interfere with the exclusive right 
which the courts of each state have 
to determine the status of persons 
found within their jurisdiction with- 
out control or restriction by the laws 
of a sister state.” State v. Fergus 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee ee Ce 


§§ 831-833] 


’ 


‘stances showing such course essential to his best in- 


terests, to make a new disposition of the child.?? 
But while the action of the court rendering the de- 
cree is not conclusive, it is worthy of considera- 
tion.?8 

Nonresident children. A foreign decree of di- 
vorce awarding custody of the children, entered 
when neither defendant nor the children were with- 
in the jurisdiction of the court, so far as the award 
of custody is concerned, is of no effect for want 
of jurisdiction.2* So also the order of a court 
awarding the custody of a child of parents divorced 
in a foreign state is beyond the court’s power, 
where the child’s domicile is in such foreign state ;7° 


nor can the court obtain jurisdiction for such pur- 


pose over children temporarily within the state.?° 
And a decree awarding the custody of a child to 
one of the parties, rendered while the child is in 
another state, does not preclude the courts of the 
latter state from determining the question of custody 
of the child,?’ although the court rendering such 
decree retained jurisdiction for the purpose of mak- 
ing further orders,”® especially where such court has 
expressly refused to determine the question.?° 
Removal of children from state. Where the court 
has jurisdiction of the parties and subject matter, 
removal of the children of the parties from the state 
prior to the decree does not deprive the court of 
jurisdiction to fix the custody of such children.®° 
So where the children are removed beyond the lim- 
its of the state after the decree has been rendered, 
it has been held that the subject matter remains 
within the jurisdiction of the court, so that its judg- 
ment, in an application for modification, is valid 


County Tenth Judicial Dist. Ct. 46 Jet 43 P 779. 
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Y.—Peo. v. Dewey, 23 Misc. 267, 
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and binding upon the parent to whom the custody 
has been decreed, and is enforceable in another 
state;*t but the contrary has also been held.*? 

[$ 832] 4. Decree for Support of Children.** 
A foreign decree making an allowance for the sup- 
port of a child during its minority, which is subject 
to modification in the state where it was rendered, 
eannot be enforced in another state.** Likewise a 
foreign decree awarding a certain sum for the sup- 
port of the wife and her child, without apportion- 
ment, is not enforceable on behalf of the child,*® 
since only the court rendering that decree can de- 
termine what portion of it was for the support of 
the child.2® On the other hand, where such a de- 
eree is not subject to modification in this respect, 
the wife may recover the amount thereby estab- 
lished to be due and owing in the courts of another 
state;°” and the fact that the allowance is payable 
to an officer of the court does not deprive the wife 
of the right to maintain an action to enforce such 
allowance.*® Where the decree of divorce makes 
no provision for support of the children, such de- 
cree is not effective in another state to enforce the 
father’s continuing duty to support such children 
after they and their parents become residents of 
such state, and the wife is entitled to maintain an 
independent suit for this purpose.2® This is not a 
violation of the full faith and credit provision of 
the federal constitution.*° 

[§ 833] 5. Decree for Disposition of Proper- 
ty.*1 Since jurisdiction to render a judgment in 
rem inheres only in the courts of the state which 
is the situs of the res,42 a divorce decree which at- 
tempts to settle the title to lands in another state, 


status of the parties, it was without 
power to fix a new status for the 


Mont, 425, 436, 128 P 590, AnnCas 
1916B 256. F 

22. Ga.—Milner v. Gatlin, 139 Ga. 
109, 76 SE 860. 

Ill.— Peo. v. Hickey, 86 Ill. A. 20. 

Kan.—Pinney vy. Sulzen, 91 Kan. 
407, 137% PRP. 98%,..AnnCasi9i5C 649; 
Avery v. Avery, 33 Kan. 1, 5 P 418, 
52 AmR 523; In re Bort, 25 Kan. 308, 
37 AmR 255. 

Mont.—State v. Fergus County 
Tenth Judicial Dist. Ct., 46 Mont. 
425, 128 P 590, AnnCas1916B 256. 

Nebr.—Geary v. Geary, 167 NW 
778. 

N. M.—Mylius v. Cargill, 19 N. M. 
278, 142 P 918, LRA1915D 154, Ann 
Cas1916B 941. 

N. Y.—Matter of Stewart, 77 Misc. 
524, 1387 NYS 202. 

N. C.—In re Alderman, 157 N. C. 
507, 73 SE 126, 39 LRANS 988. 

Tenn.—Kenner Vv. Kenner, nba) 
Tenn, 211,°201 SW 1779, LRA1918E 
587. 

Tex.—Wilson v. Elliott, 96 Tex. 
472, 73 SW 946, 75 SW 368, 97 AmMSR 
928; Ex p. Boyd, (Civ. A.) 157 SW 
254. 

Wash.—Kentzler v. Kentzler, 3 
Wash. 166, 28 P 370, 28 AmSR 21. 

{a] Fitness of parents. — (1) 
Where the child comes within the 
jurisdiction of another state, it is 
open to its courts to inquire into the 
present fitness of its parents, re- 
spectively, for the custody. Wilson 
v. Elliott, 96 Tex. 472, 73 SW 946, 75 
SW 368, 97 AmSR 928. (2) But evi- 
dence as to the unfitness of the cus- 
todian will be confined to matters 
transpiring subsequently to the de- 
cree. Milner vy. Gatlin, 139 Ga, 109, 
76 SE 860. 

23. Pinney v. Sulzen, 91 Kan. 407, 
137 P 987, AnnCasi915C 649. 

24. Cal.—De la Montanya v. De la 
Montanya, 112 Cal. 101, 44 P 345, 53 
AmSR 165, 32 LRA 82. 

Towa.—Mollring v. Mollring, 167 
NW 524; Kline v. Kline, 57 Iowa 386, 
10 NW 825, 42 AmR 47. 

Kan Rodgers v. Rodgers, 56 Kan. 


[19 C. J.—24] 


50 Nuys 10138. 

N. C.—Harris v. Harris, 115 N. C. 
587, 20 SE 187, 44 AmSR 471. 

25. Kenner v. Kenner, 139 Tenn. 
211, 201 SW 779, LRA1918E 587. 

26. Peo. v. Dewey, 23 Misc. 267, 
50 NYS 10138. : 

{a] Illustration. — Where a child 
was in the lawful custody of his 
father, who was domiciled in Louis- 
iana, the courts of Texas did not ac- 
quire jurisdiction of the child by rea- 
son of his temporary presence in that 
state, so as to authorize them to ad- 
judge a change of the relation be- 
tween the father and the child. Lan- 
ning v. Gregory, 100 Tex. 310, 99 SW 
542, 10 LRANS 690, 123 AmSR 809. 

27. Seeley v. ‘Seeley, 30 App. 
(D. C.) 191, 12 AnnCas 1058. 

28. Clarke v. Lyon, 82 Nebr. 625, 
118 NW 472, 20 LRANS 171. 

29. Clarke v. Lyon, 82 Nebr. 625, 
118 NW 472, 20 LRANS 171. 

30. Siate v. Rhoades, 29 Wash. 61, 
69 P 389. See also supra § 790. 

31. Baily v. Schrader, 34 Ind. 
260; Stetson v. Stetson, 80 Me. 483, 
15 A 60. 

32. Milner v. Gatlin, 139 Ga. 109, 
112, 76-SE 860 (‘It does not follow 
that after a judgment of divorce has 
been rendered, awarding the custody 
of a child of the marriage to one of 
the parties, who thereafter changes 
his domicile and that of the child by 
removal to another State, the court 
still retains absolute control over 
the res or the parties by virtue of the 
original judgment, so as to give ju- 
risdiction to authorize a modification 
on the merits, vitally affecting the 
domestic status of the non-resident 
parties. ... When the father took up 
his domicile in Georgia he was en- 
titled to the custody of his infant 
child in his possession, both on ac- 
count of the parental relation and 
the judgment of the Texas court. 
Whatever right the Texas court may 
have had to vacate or amend its 
judgment so as to affect the marital 


child, who was not within its juris- 
diction at the time the judgment of 
reformation was rendered’). 

Rie: Domestic decree see supra § 

34. Mayer v. Mayer, 154 Mich. 386, 
117 NW 890, 129, AmSR 477, 19 LRA 
NS 245; Rowe v. Rowe, 76 Or. 491, 
149 P 533. 

35. Levy v. Dockendorff, 177 App. 
Div. 249, 163 NYS 435. 

36. Levy v. Dockendorff, 177 App. 
Div. 245, 168 NYS 435. 

37. Tiedemann v. Tiedemann, 172 
App. Div. 819, 158 NYS 851 [aft 225 
INS Ye 08009 mem]. 

38. Gould v. Gibson, 180 Mo. A. 
477, 166 SW 648. 

39. Davies v. Fisher, 34 Cal. A. 
137, 166 P 838; Geary: v. Geary, 
(Nebr.) 167 NW 778. But see Jud- 
son v. Judson, 171 Mich. 185, 137 NW 


1/103 (holding that neither the consti- 


tution nor the rule of comity author- 
izes or requires the court of one 
state, having no statutory authority, 
to base an award for the support of 
children on a decree of divorce ob- 
tained in another state). 

40. eaey v. Geary, (Nebr.) 167 
NW 77 

41. Dowlentte decree see supra § 


83. 

42. Ill—FProctor vy. Proctor, 215 
Te 275, 604 SNEY 14D, 16S AmSR 168, 
69 LRA 678, 2 AnnCas 819. 

Kan.—Rodgers v. Rodgers, 56 Kan. 
483,543), BP 779% 

Ky.—Pinkley vy. Pinkley, 155 Ky. 
208, 159 SW 795. 

N. J.—Bullock vy. Bullock, 52 N. J. 
Eq. 561, 565, 30 A 676, 46 AmSR 528, 
27 LRA 213, 

Okl.—Sharp v. Sharp, 166 P 175. 

See generally Judgments [23 Cye 
1407]. 

“No principle is more fundamental 
or thoroughly settled than that the 
local sovereignty, by itself or its ju- 
dicial agencies, can alone adjudicate 
upon and determine the status of 
lands and immovable property with- 
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by operating directly on the title, and not by com- 
pelling the holder of the title to convey, is void,** 
and as such is not res adjudicata of the same claim 
in an action between the same parties and involving 
the same land.* The same rule has been applied, 
in some jurisdictions, to land situated in another 
county.*® It is well established, nevertheless, that 
a court of chancery, in a proper case, has power to 
compel a conveyance of lands situated in another 
country or state, where the persons of the parties 
interested are within the jurisdiction of the court.*® 
Such a decree in nowise affects the title to the 
land;47 it is the conveyance, not the decree, that 
transfers the title.*® The decree acts only upon 
the person, and obedience is compelled by proceed- 
ings in the nature of contempt, attachment, or se- 
questration.4® The court has no power to validate 
a conveyance of the foreign lands, made by its mas- 
ter or commissioner, in default of the performance 
of the decree by the party.°° Where a court of a 
sister state grants a decree of divorce to a wife 
residing there and makes no disposition of the prop- 
erty belonging to the parties and situated in an- 
other state where the husband resides, it has been 
held that the courts of the latter state may there- 
in its borders.” 


Bullock v. Bullock, 
supra. 


43. U. S—Bates v. Bodie, 245 U. 
S. 520, 38 SCt 192, 62 L. ed. 444, 
LRA1918C 355 {rev 99 Nebr. 253, 156 
NW 8]; Fall v. Bastin, 215 U. Sylaih orey 
30 SCt 3, 54 L: ed. 65, 23 LRANS 93 50. Bullock v. 
and note, 17 AnnCas 853 and note 
{aff 75 Nebr. 104, 106 NW 412, 113 
NW 175, 121 AmSR Als PPT 

Tll.—Proctor v. Proctor, 215 Tll. ipl 


NW 412, 113 
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SCt 3, 54 L. ed. 65, 283 LRANS 924, 
17 AnnCas 853 [aff 75 Nebr. 104, 106 
NW _ 175, 
767]; Bullock v. Bullock, 52 N. J. Ea. 
561, 30 A 676, 46 AmSR 528, 27 LRA 


Bullock, 52 N. J. 
Eq. 561, 30 A. 676, 46 AmSR 528, 27 
LRA 2135 Sharp v. Sharp, (Okl.) 166 


" Buckley v. Buckley, 50 Wash. 
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after, in a timely suit for partition, or any appro- 
priate action, divide the property therein situated 
between the parties as it would do in a divorce pro- 
ceeding,®? but this right has been denied to a wife 
who voluntarily leaves the state of her domicile 
and the community property there located, and ob- 
tains a decree of divorce in another jurisdiction, 
on the ground that jurisdiction in an action of this 
character can be acquired only by the entire divorce 
proceedings being before the courts of the state 
where the property is located.®? 

[§ 834] B. Jurisdiction of Foreign Court—l. 
In General. <A decree of divorce by a court not hav- 
ing jurisdiction of both parties and of the subject 
matter does not come within the full faith and ered- 
it clause of the federal constitution,®*? and is en- 
titled to no recognition whatever in the courts of 
another state.°* Thus a suit for divorce is not 
barred by a previous void foreign divorce,*® nor 
does a void foreign divorce have any effect on the 
right to the custody of children of the marriage,°® 
or on the property rights of the parties,°” such as 
the wife’s right of dower,38 or her rights as widow,°®® 
or her right to be appointed administratrix of the 
husband’s estate.°° A void foreign divorce does not 

N. Y.—Olmsted vy. Olmsted, 190 
N. Y. 458, 83 NE 569, 123 AmSR 585 
[aff 216 U.S. 386, 30 SCt 292, 54 L. 
ed, 530, 25 LRANS 1292]. 

N. C.—State v. Herron, 175 N. C. 
754, 94 SE 698, 790 [quot Cyc]. 

Oh.—Cox v. Cox, 19 Oh. St. 502, 2 
AmR 415. 

Pa.—Com. v. Bolich, 18 Pa. Co. 401. 


55. I1l.—Dunham v, Dunham, 162 
Tll. 589, 44 NE 841, 35 LRA 70. 


121 AmSR 


275, 74 NE 145, 69 LRA 673, 106 Am 
SR 168, 2 AnnCas 819. 

Kan.—Rodgers vy. Rodgers, 56 Kan, 
488, 43 P 779. 

N. J.—Bullock v. Bullock, 52 N. J. 
Eq. 561, 30 A 676, 46 AmSR 528, 27 
LRA 213. 

N. Y.—Tiedemann vy. Tiedemann, 
172 App. Div. 819, 158 NYS 851 [aff 
225 N. Y. 709 mem]. 

Okl.—Sharp v. Sharp, 166 P 175. 

Or.—Williams v. Williams, 83 Or. 
59, 162 P 834; Robinson v. Scott, 81 
Or. 20, 158 P 268. 

Wis.—Zentzis v. Zentzis, 163 Wis. 
342, 158 NW 284. 

{a] A homestead interest in the 
land upon which the wife resides 
with her children cannot be divested 
by the decree of any court of anoth- 
er state. Rodgers vy. Rodgers, 56 
Kan. 483, 43 P 779. 


44, Sharp v. Sharp, (Okl.) 166 P 
ation 
45. Bunch vy. Bunch, 26 Ind. 
400. 
46. U. S.—Fall v. Bastin, 215 


Ue isc0) SCt. 3.5 b4 07. (ed. 65, 23 
LRANS 924, 17 AnnCas 853 [aff 75 
Nebr. 104, 106 NW 412, 113 NW 175, 
121 AmSR 767]. 

N. Y.—Tiedemann y. Tiedemann, 
172 MS Div. 819, 158 NYS 851 [aff 
225 N. Y..709 mem]. 

Okl.—Sharp v. Sharp, 166 P 175. 

Or.—Williams v. Williams, 83 Or. 
59, 162°P 834. 

Wis.—Mallette v. Scheerer, 164 
Wis. 415, 160 NW 182; Zentzis v. 
Zentzis, 163 Wis. 342, 158 NW 
284 


47. Fall v. Fall, 75 Nebr. 104, 106 
NW 412, 121 AmSR 767, 113 NW 175 
fare2t5: Ui Sa, 30) SCt.3) 154 seed: 
SB, 23 LRANS 924, 17 AnnCas 
853. 

48. Fall v. Eastin, 215 U. S. 1, 30 
SCt 3, 54 L. ed. 65, 23 LRANS 924, 17 
AnnCas 853 [aff 75 Nebr. 104, 106 
NW 412, 118 NW 175, 121 AmSR 
767]; Bullock y. Bullock, 52 N. J. Eq. 
561, 30 A 676, 46 AmSR 528, 27 LRA 


213. 
49. Fall v. Eastin, 215 U.S. 1, 30 


213, 96 P 1079, 126 AmSR 900. 

52. Bedal v. Sake, 10 Ida. 270, 77 
P 638, 66 LRA 60; Keenan v. Keenan, 
40 Nev. 351, 164 P 351. 

53. U. S.—Thompson y. Thomp- 
eon, 226 U. S. 551, 33 SCt 129, 57 1. 
ed. 347; Haddock vy. Haddock, 201 
U. S. 562, 26\SCt 525, 50 L. ed. 867, 5 
AnnCas 1; Ferry vy. Troy Laundry 
Co., 238 Fed. 867; De Kraft v. Barney, 
eee Cas. No. 18,288, 2 Hayw. & H 
405. 
er C.—Barney v. De Kraft, 6 D. C. 

Ind.—Hood v. State, 56 Ind. 263, 26 
AmR 21. 

Ky.—Downs vy. Downs, 123 Ky. 405, 
96 SW 536, 29 KyL 849. 

Mass.—Perkins v. Perkins, 225 
Mass. 82, 113 NE 841, LRA1917B 
1028; Sewall v. Sewall, 122 Mass. 155, 
23 AmR 299. 

N. J.—Thompson v. Thompson, 
ch) 103 A 856. 

Y.—Peo. v. Baker, 76 N. Y. 78, 
32 aah 274; Tysen v. Tysen, 140 
App. Div. 370, 125 NYS 479; Acker- 
man v. Ackerman, 123 App. Div. 750, 
108 NYS 534 [aff 200 N. Y. 72, 93 NE 
192]; Peo. v. Catlin, 69 Mise. 191, 126 
NYS 350; Bradshaw v. Heath, 13 
Wend. 407. 

Pa.—Com. v. Allport, 10 Pa. Dist. 
659; Com. v. Stevens, 10 Pa. Dist. 652; 
Com. v. Taylor, 11 LancBar 134. 

Tex.—Jones v. Bartlett, (Civ. A.) 
189 SW 1107. 

Ont.—Rex, v. Brinkley, 14 Ont. L. 
434, 9 OntWR 457, 10 AnnCas 407, 12 
CanCrCas 454. 

54 U. S.—Ferry v. Troy Laundry 
Co., 238 Fed. 867. 

Ala.—Thompson y. State, 28 Ala. 
12 (holding a void foreign divorce 
no defense to a prosecution for sub- 
sequent polygamy). 

Iowa.—State v. Fleak, 54 Iowa 429, 
6 NW 689 (holding a void foreign di- 
vorce no defense to a prosecution for 
subsequent adultery). 

Mo.—Silvey v. Silvey, 192 Mo. A. 
179, 180 SW 1071. 

N. J.—Davenport v. Davenport, 67 
N. J. Eq. 320, 58 A 535. 


Iowa.—Whetstone v. Whetstone, 31 
Iowa 276. 

Kan.—Masterman  v. 
58 Kan. 748, 51° P 277. 

Mass.—Sewall v. Sewall, 122 Mass. 
156, 23 AmR 299; Smith v. Smith, 13 
Gray (Mass.) 209. 

N. Y.—Atherton vy. Atherton, 155 
N. Y. 129, 49 NE 933, 68 AmSR 650, 
40 LRA 591 [rev on other grounds 
181 U. S. 155, 21 SCt 544, 45 L. ed. 
794]; Williams v. Williams, 130 N. Y. 
193, 29 NE 98, 27 AmSR 517, 14 LRA 
220; Cross vy. Cross, 108 N. Y. 628, 15 
NE 333; Munson y. Munson, 60 Hun 
189, 14 NYS 692. 

N. C.—Harris v. isi asic allay aye (Os 
587, 20 SE 187, 44 AmSR ‘471. 

Vt.—Blain v. Blain, 45 Vt. 538. 

Wis.—Cook v. Cook, 56 Wis. 195, 
14 NW 33, 443, 48 AmR 706. 

56. Matthews v. Matthews, 139 
Ga. 123, 76 SE 855; McGown v. Mc- 
Gown, 18 Misc. 708, 43 NYS 745 [aff 
19 App. Div. 368, 46 NYS 285. (aff 
164 N, Y. 558 mem, 58 NE 1089 
mem) ]. 

57. Matter of Akin, 89 Misc. 690, 
152 NYS: 310 [aff 171 App. Div. 229, 
£50) INYSS S60M(atl. ZS IN var eto aie 
mem, 114 NE 1072 mem)] (where a 
husband abandoned his wife at their 
marital domicile in New York, and 
went to Nevada, where he obtained a 
default divorce on service upon the 
wife in New Jersey, the divorce was 
not one which would be recognized 
by the New York courts, and would 
not deprive the trustees of a fund of 
the discretion given them to pay the 
income to the husband or to his wife, 
or partly to each; and hence the hus- 
band was not entitled to apply for a 
decree requiring payment of the en- 
tire income to him). 

58. Robertson Sav. Bank Co. v. 
Belford, 32 Oh. Cir. Ct. 574; Reel v. 
Elder, 62 Pa. 308, 1 AmR 414; Colvin 
v. Reed, 55 Pa, 375. 

59. Cheely v. Clayton, 110 U.*S: 
701, 4 SCt 328, 28 L. ed. 298. 

60. Andrews v. Andrews, 1786 
Mass. 92, 57 NE 333 [aff 188 U. 8. 
14, 23 SCt 237, 47 L. ed. 366]. 


Masterman, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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give validity to a subsequent marriage contracted 
by one of the parties with a third person;*! nor is 
it a valid defense to an action for criminal con- 
versation against one who married the wife, subse- 
quent to the divorce.*? Where, however, a wife se- 
cures a divorce according to the laws of the place 
where domiciled and thereafter marries another, to 
whom a child is born, the child is legitimate every- 
where, although the divorce and remarriage may 
not be recognized as legal elsewhere.® 

[§ 835] 2. Domicile or Residence of Parties— 
a. In General. It is accepted doctrine that, so far 
as the subject matter of the controversy is con- 
cerned, actions for divorce deal with the status of 
the parties, and that jurisdiction in such actions 
is dependent upon the domicile of the parties at 
the time the decrees are rendered.6* This neces- 
sarily results from the right of every nation or state 
to determine the status of its own domiciled citizens 
or subjects without interference of foreign tribu- 
nals in a matter with which they have no concern.® 
To give validity to a decree of divorce, therefore, 
at least one of the parties must be a resident of 
the state of the forum; otherwise the courts of that 
state have no jurisdiction, and the decree will not 


61. State v. Armington, 25 Minn. 
29; O’Dea v. O’Dea, 101 N. Y. 23, 4 
NE 110; Vischer v. *Vischer, 12 Barb. 
(N. Y.) 640; Borden v. Fitch, 15 
Johns. (N. Y.) new 8 AmD 225; Irby 
v. Wilson, 21 N 568; Rex v. Brink- 
ley, 14 Ont. L. 434, 9 OntWR 457, 10 
AnnCas 407, 12 CanCrCas 454. 


Tex.—Morgan 


ete:,, (Soci; 
Ont.—Rex v. 
20 OntWR 399, 


See also Com, 
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Civ. A. 315, 21 SW 154. 


‘Wood, 25 Ont. L. 63, 
3 OntWN 227; Milloy 
v. Wellington, 3 OntWR 561. 
v. Taylor, 
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be given effect in another state,®® even it seems, al- 
though neither of the parties was at any time a 
resident of the latter state.67 Otherwise stated, no 
valid divorce can be decreed on constructive serv- 
ice by the courts of a state in which neither party 
is domiciled, and such a decree is entitled to no rec- 
ognition in other states.°® The same rule is appli- 
cable to a decree of a foreign country, where both 
parties were at the time domiciled in this country. oe 

Of plaintiff. Unless defendant resides in the 
state of the forum plaintiff must reside there, or the 
court has no jurisdiction to grant a decree.’ 

Of defendant. If plaintiff is a resident of the 
state of the forum, residence of defendant therein 
is not necessary to confer jurisdiction on the court 
to dissolve the marriage.” 

[§ 836] b. Genuineness and Sufficiency. Le} In 
General. To confer jurisdiction on the ground of 
plaintiff’s residence in the state, his residence must 
be actual and genuine.’? Mere temporary residence 
will not confer jurisdiction,’* and the fact that a 
person merely desires to become, or contemplates 
becoming, a resident of a foreign state is not suffi- 
cient to give its courts jurisdiction to decree him a 
divorcee, where defendant is also a nonresident,7* 


Morgan, 1 Tex. Mass.—Dickinson vy. Dickinson, 167 


ass. 474, 45 NE 1091; Adams v. 
Wash.—Dormitzer v. German Sav.,| Adams, 154 Mass. 290, 28 NE 260, 
23 Wash. 132, 62 P 862. 13 LRA 275; Hardy v. Smith, 136 


Mass. 328; Barber v. Root, 10 Mass. 
Mich.—Peo. v. 


260. 
Dawell, 25 Mich. 
247, 12 AmR 260. 


11 Lane 


Adultery after void decree see 
Adultery § 15. 

ra amp after void decree see Big- 
amy § 12 

62. Berney v. Adriance, 157 App. 
Div. 628, 142 NYS 748. d 

63. Matter of Hall, 61 App. Div. 
266, 70 NYS 406. See also Bastards 
§ 5 et seq. 

64. See supra § 36. 

65. In re Ellis, 55 Minn. 401, 56 
NW 1056, 43 AmSR 514, 23 LRA 287; 


Lister v. Lister, 86 N. J. Eq. 30, 97 
A 170. 
66. U. S.—Andrews v. Andrews, 


TSS Se 14 28eSCte23 7475. ed. 366 
[aff 176 Mass. 22, 57 NE 233]; Streit- 
wolf v. Streitwolf, LSI Us (Se L79 P21 
SCt 553, 45 L. ed. 807; Bell v. Bell, 
nn OFS ilrdsy, Sy shOje 51, 45 L. ed. 
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Ind.—W atkins v. Watkins, 125 Ind. 
163, 25 NE 175, 21 AmSR 217; Hood 
v. State, 56 Ind. 263, 26 AmR 21. 

Kan.—Litowich v. Litowich, 19 
Kan. 451, 27 AmR 145. 

Ky.—Maguire v. Maguire, 7 Dana 
181. 

Me.—Gregory v. Gregory, 78 Me. 
187, 3 A 280, 57 AmR 792. 

Mass.—Andrews v. Andrews, 176 
Mass. 92, 57 NE 333; Hardy v. Smith, 
136 Mass, 328; Smith vy. Smith, 13 
Gray 209. 

Minn.—Thelan vy. Thelan, 75 Minn. 
433, 78 N 108; State v. Arming- 
ton, 25 Minn. 29. 

Nebr.—Smith v. Smith, 19 Nebr. 
#06; 28 NW 296. 

H.— Leith v. Leith, 39 N. H. 20. 

Nn: J.—Lister v. Lister, 86 N. J. Eq. 
30, pee A 170. 

Y.—Hoffman vy. Hoffman, 46 
N. Ny oO, 7 AmR 299; Kerr v. Kerr, 


41 N. Y. 272; Holmes v. Holmes, 4 
Lans. 388; Hall v. Hall, 6 NYSt 92; 
Pawling v. Willson, 13 Johns. 192 
(where, however, the query was put 
whether, if the parties, although 
domiciled in New York, were married 
in the state in which the divorce was 
decreed, the decree might not be 
valid). 

N: '‘C.—State “v. Herron, 175 N.C. 
754, 94 SE 698, 700 [quot Cyc]. 

Oh.—Van Fossen v. State, 37 Oh. 
St. 317, 41 AmR 507. 

Tenn. —Gettys v. Gettys, 3 Lea 260, 
31 AmR 637, 


Bar (Pa.) 134 (a divorce in another 
state while the parties have a com- 
mon domicile in Pennsylvania is void 
in the latter state unless the record 


shows that the former court had 
jurisdiction of the parties and of the 
subject. matter). 

67. Lister vy. Lister, 86 N. J. Eq. 
oe ap a 170. 

S.—Bell v. Bell, 181 U. S. 
Wwe “24 sce 551, 45 L. ed. 804; Ferry 
Vv. Troy Laundry Co., 238 Fed. 867. 

Cal.—Steinbroner  v. Steinbroner, 
30 Cal.Al 673,-159-P 235. 

Ill.—Dunham vy. Dunham, 162 Ill. 
589, 44 NE 841, 35 LRA 70. 

Kan.—Litowich v. Litowich, 19 
Kan. 451, 27 AMR 145. 

Me.—Gregory v. Gregory, 78 Me. 
187, 3 A 280, 57 AmR 792. 

Mass.—Sewall v. Sewall, 122 Mass. 
156, 23 AmR 299: 

Mich.—Peo. Vv. Dawell; 25 Mich. 
247, 12 AmR 260. 

Minn.—Thelen vy. Thelen, 75 Minn. 
433, 78 NW 108; In re Ellis, 55 Minn. 
401, 56 NW 1056, 48 AmSR 514, 23 
LRA 287. 

N. H.—Leith v. Leith, 39 N. H. 20. 

N. J.—Lister v. Lister, 86 N. J. Eq. 
30, 97 A 170; Magowan v. Magowan, 
57 N. J. Eq. 322, 42 A 330, 73 AmSR 
645. 

N. C.—Bidwell v. Bidwell, 139 N. C. 
402, 52 SE 55, 111 AmSR 797, 2 LRA 
NS 324. 
~Oh.—Van Fossen v. State, 37 Oh. 
St. 317%, 41 AmR 507. 

69. De Meli v. De Meli, 120 N. Y. 
485, 24 NE 996, 17 AmSR 652; St. 
Sure v. Lindsfelt, 82 Wis. 346, 52 
NW 308, 33 AmSR_-50, 19 LRA 515. 

70. U. S.—Bell v. Bell, 181 U. S. 
ee 21 S@t 551; 45) lL. ed. 804 [aff 157 

719,53 NE 1123 (aff 4 App. Div. 
Bor 40 NYS 448)]. 

Ala.—Thompson v. State, 28 Ala. 
28 

Cal.—In re James, 99 Cal. 374, 33 P 
1122, 37 AmSR 60. 

Conn.—Gildersleeve Vv. Gilder- 
sleeve, 88 Conn. 689, 92 A 684, Ann 
Cas1916B 920. 

D. C.—Cheever yv. Wilson, 6 D. C. 
149. 

Ill—Dunham v. Dunham, 162 Ill. 
589, 44 NE 841, 35 LRA 70. 

Ind.—Hood vy. State, 56 Ind. 263, 
26 AmR 21. 


N. J.—Lister v. Lister, 86 N. J. Eq. 


30, 97 A 170. 
N. Y.—Hoffman vy. Hoffman, 46 
N. Y. 30, 7 AmR 299; Peo. v. Smith, 


13 Hun 414; Stanton v. Crosby, 9 Hun 
370; Phelps v. Baker, 60 Barb. 107; 
Moe v. Moe, 2 Thomps. & C. 647. 

71. Loker v. Gerald, 157 Mass. 42, 
31 NE 709, 34 AmSR 252, 16 LRA 
497; Burlen v. Shannon, 115 Mass. 
438. See supra § 239 et seq. 

Jurisdiction of person of nonresi- 
dent defendant see infra § 840. 

72. U. S.—Streitwolf v. Streit- 
wolf, 181 Uy) S179, 29 (SCt1 553) 945 
Li. ed. 807; Bell v. Bell, 181 U. S. 175, 
21 SCt 551, 45 L. ed. 804. 

Conn.—Gildersleeve Vv. Gilder- 
sleeve, 88 Conn. 689, 92 A 684, Ann 

Dunham, 


Cas1916B 920. 
Ill.—Dunham vy. nye 60 
589, 44 NE 841, 35 LRA 70. 
Kan.—Litowich vy. Litowich, 19 
Kan. 451, 27 AmR 145. 
La.—Benton’s Succ., 106 La. 494, 31 
S 123, 59 LRA 125; Smith v. Smith, 
43 La. Ann. 1140, 10 S 248. 
Mass.—Dickinson vy. Dickinson, 167 
Mass. 474, 45 NE 1091. 
aes “—Com. v. Ainsworth, 20 Pa. Co. 
Tenn.—Gettys v. Gettys, 3 Lea 
260, 31 AmR 687. 
See also supra § 36 et seq. 
Impeachment of decree for lack of 
bona fide domicile see infra § 844. 
73. Lister v. Lister, 86 N. J. Eq. 
30, 97 A 170; Gettys v. Gettys, 3 Lea 


(Tenn.) 260, 31 AmR 637. See also 
supra § 36 et seq. 
[a] “A spouse commorant in Ne- 


vada but actually resident in New 
Jersey, has no more power as 
against the State of New Jersey to 
carry his status_in respect of mar- 
riage, from the State of New Jersey 
into the State of Nevada, so as to 
subject such status to the power and 
control of the State of Nevada, exer- 
cised through its courts by an action 
quasi in rem, than he has to lift up 
a tract of land in New Jersey which 
he owns and transport it to the state 
of Nevada, so as to subject it to an 
action quasi in rem in a Nevada 
court.” Lister v. Lister, 86 N. J. Eq. 
BO ols OA. lac OF 

74. Peo. v. Smith, 13 Hun (N, Y.) 
414. See also supra § 36 et seq. 
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although a statute of such state authorizes a divorce 
to be decreed on behalf of a party desiring to be- 
come a resident thereof.” 

Residence for purpose of procuring divorce. It 
is a well established proposition that where one 
spouse goes to a state other than that of the mat- 
rimonial domicile and there obtains a divorce under 
a residence simulated for that purpose and not in 
good faith, the judgment is not binding upon the 
courts of other states.7° It is within the power 
of the state to forbid the enforcement of such a de- 
cree."7 The rule is especially true where the cause 
of divorce is one not recognized by the laws of the 
state of his domicile,*® and the full faith and credit 
clause of the federal constitution is not violated by 
the refusal of a state court to give effect to a for- 
eign decree of: divorce obtained by one who had 
temporarily left the state for the purpose of obtain- 
ing the divorce for a cause which had oceurred in 
the state while the parties resided there and which 
was not there a ground for divoree.’® There is no 
rule of law, however, which prevents one from 
changing his domicile in order to facilitate his ob- 
taining a divorce or to secure other advantages he 
may think that the laws of the new domicile may 
afford him; he is free to change at his pleasure, pro- 
vided the change is a bona fide one, and a divorcee 


75. Hood v. State, 56 Ind. 263, 26 
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“As long as he [the husband] re- 
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so acquired will be recognized in the state of his 
former domicile.®° 

[§ 837] (2) Length of Residence. In some 
states it is required by statute that an injured 
spouse must reside in the state a certain length of 
time before he can apply for a divoree.*! There is 
some conflict of opinion, however, as to whether 
a foreign decree obtained by a bona fide resident 
of the foreign state is invalidated by the fact that 
his residence there has not continued for the statu- 
tory period. In some jurisdictions such has been 
held to be its effect.82. On the other hand, it has 
been held that, if the party is actually a resident 
of the sister state at the time he commences the 
action, although he has not resided in that state as 
long as its laws require before commencing the ac- 
tion, the judgment is valid, although irregular, and 
hence is binding in a collateral suit.* 

[§ 838] c. Abandonment of Matrimonial Dom- 
icile by One Spouse. The state having jurisdiction 
of the matrimonial domicile and of one spouse, in- 
nocent according to the decision of the courts of 
that state of matrimonial wrong, has jurisdiction 
of the matrimonial status and is clothed with power, 
after reasonable ex re notice, to enter judgments 
concerning it, which must be ‘recognized by courts 
of the jurisdiction of the domicile of the other 


Chapman vy. Chapman, 224 Mass, 427, 


AmR 21. 

[a] The statute of Utah author- 
izing the courts of Utah to grant 
divorces to parties who are not, but 
merely desire to become, residents 
_ of such territory, is void. Hood v. 
State, 56 Ind. 263, 26 AmR 21. 

76. U. S.—Andrews v. Andrews, 
188 U.S. 14, 23 SCt 237, 47 L: ed. 366 
{aff 176 Mass. 92, 57 NE 333]. 

Ala.—Thompson vy. State, 28 Ala. 
12. 

Cal.—Bruguiere y. Bruguiere, 172 
Cal 199) 155. PB. Si8s: 

Ill.—Dunham vy. Dunham, 162 Ill. 
589, 44 NE 841, 35 LRA 70. 

Iowa.—Beeman vy. Kitzman, 124 
Iowa 86, 99 NW 171. 

Ky.—Dunlop  v. 3 Kyl 

125 Md. 


20. 

Md.—Walker v. Walker, 

649, 94 A 346, AnnCas1916B 934. 

Mass.— Hanover vy. Turner, 14 
Mass. 227, 7 AmD 203. 

N. J.—Thompson v. Thompson, 
(Ch.) 103 A 856; Jung v. Jung, 85 
N. J. Eq. 372, 96 A 499; Carling v. 
Carling, 78 N. J. Eq. 42, 81 A 565; 
Streitwolf v. Streitwolf, 58 N. J. Eq. 
563, 41 A 876, 43 A 683, 78 AmMSR 630 
[aff 181 U. S: 179, 21 SCt 553, 45 
L. ed. 807]. 

N. Y.—Cross v. Cross, 108 N. Y. 
628, 15 NE 333; Bell v. Bell, 4 App. 
Div. 527, 40 NYS 443 [aff 157 N. Y. 
19s 58 - NB 1023. ail- 181 UE Se 177, 
21 SCt 551, 45 L. ed. 804)]; Kinnier 
v. Kinnier, 58 Barb. 424 [aff 45 N. Y. 
535]; McGown vy. McGown, 18 Misc. 
708, 43 NYS 745 [aff 19 App. Div. 368, 
46 NYS 285 (aff 164 N. Y. 558 mem, 
58 NE 1089)]; Mellen v. Mellen, 10 
AbbNCas 329; Jackson v. Jackson, 1 
Johns. 424; Forrest v. Forrest, 2 Edm. 
Sel. Cas. 180. 

N. ¢.—State v. Herron, 175 N. C. 
754, 94 SE 698. 

Pa—Com. v. Ainsworth, 6 Pa. 
Dist; 707, 20 Pa. Go, 123; Com. ‘v. All- 
port, 26 Pa. Co. 26. 

S. C—State v. Duncan, 96 SE 294. 

Tenn.—Kenner vy. Kenner, 139 
Tenn. 211, 201 SW 779, LRA1918E 
587; Gettys v. Gettys, 3 Lea 260, 31 
AmR 637. 

Vt.—Blondin v. Brooks, 83 Vt. 472, 
76 A 184. 

Ont.—Rex v. Wood, 25 Ont. L. 63, 
20 OntWR 399, 3 OntWN 227; Swit- 
zer v. Switzer, 10 OntWR 406. 

See also supra § 36 et seq. 


Dunlop, 


mains a citizen of this state he can- 
not temporarily absent himself from 
the state, and pretensively as a cit- 
izen of another state obtain a di- 
vorce, and when he obtains it remar- 
ry and come back, or come back and 
remarry, and outrage and violate the 
law of this section [Const. art. 17, § 
3]. If he is dissatisfied with his 
marriage, he can remove to another 
state, obtain his divorce and remarry, 
and stay out of the state; but he 
cannot leave for the purpose simply 
of obtaining a divorce and with the 
intent in his mind at that time of 
returning after he obtains the di- 
vorce. If he bona fide leaves the 
state with no intent of returning at 
that time, and it is his bona fide in- 
tent to become a citizen of another 
state and permanently remove from 
this state, then a different question 
might be presented.” State vy. Dun- 
can, (S. C.) 96 SH 294, 295. 

77. Andrews v. Andrews, 188 
U.S. 14, 23 SCt 237, 47 L. ed. 366; 
Thompson y. Thompson, (N. J. Ch.) 
103 A 856. 

78. Perkins v. Perkins, 225 Mass. 
82, 113 NE 841, LRAI917B 1028; 
Dickinson v. Dickinson, 167 Mass. 
474, 45 NE 1091; Cummington vy. 
Belchertown, 149 Mass, 223, 21 NE 435, 
4 LRA 131; Lcud vy. Loud, 129 Mass. 
14; Sewall v. Sewall, 122 ass. 156, 
23 AmR 229; Smith v. Smith, 13 Gray 
(Mass.) 209; Chase.v. Chase, 6 Gray 
(Mass.) 157; Lyon vy. Lyon, 2 Gray 
(Mass.) 367; Clark v. Clark, 8 Cush. 
(Mass.) 385; Lister v. Lister, 86 N. J. 
Eq. 30, 97 A 170; Jung v. Jung, 85 
N. J. Eq. 372, 96 A 499. 

{aj In Massachusetts Rev. L. c 
152 § 35, providing that, if an in- 
habitant of the commonwealth goes 
into another state or country to ob- 
tain a divorce for a cause which oc- 
curred here, while the parties re- 
sided here, or for a cause which did 
not authorize a divorce by the laws 
of this commonwealth, the divorce so 
obtained shall be of no force or ef- 
fect in this commonwealth, has no 
application to the case of husband 
and wife, residents of Massachusetts, 
and not domiciled in a foreign state, 
who went there to procure a divorce 
for a cause recognized as a cause by 
the laws of Massachusetts, but which 
did not occur in Massachusetts dur- 
ing their residence within the state. 


113 NE 359, LRA1916F 528. : 

792. Andrews v. Andrews, 176 
Mass. 92, 57 NE 333 [aff 188 U. S. 14, 
23 SCt 237, 47 L. ed. 366]; . Jung 
v. “Jung, - 85 bee gs Szeto 6 
A 489. 

80. Conn.—Gildersleeve v. Gilder- 
sleeve, 88 Conn. 689, 92 A 684, Ann 
Cas1916B 920. 

Ill.— Dunham vy. Dunham, 162 Ill. 
589, 44 NE 841, 35 LRA 70; Albee v. 
Albee, 141 Ill. 550, 31 NE 1538. 
ee eee, v. Gregory, 76 Me. 

Mass.—Loker v. Gerald, 157 Mass. 
ro 31 NE 709, 34 AmSR 252, 16 LRA 

Mich.—Colburn v. Colburn, 70 
Mich. 647, 38 NW 607. 

N. J.—Hunter y. Hunter, 64 N. J. 
Eq» 277, 53 A 221, 

N. Y.—Matter of Hall, 61 App. Div. 
266, 70 NYS 406. 

R.- 1.—Fosdick v. Fosdick,.415..R. I. 
130, 23 A 140. 

Tenn.—kKenner  v. Kenner, 139 
Tenn. 211, 201 SW 779, LRA1918E 
587; Thoms v. King, 95 Tenn. 60, 31 
SW 983. 

fa] In Massachusetts (1) where 
the husband, although without fault 
of the wife, left the state without 
the purpose of securing a divorce, 
and later, having established a for- 
eign domicile, precured a divorce, the 
decree was not invalidated by Rev. 
L. c 152 § 35 providing that divorce 
obtained by a party who goes to an- 
other state for the purpose of secur- 
ing a divorce for a cause occurring 
in the state or which would not au- 
thorize a divorce by the laws of the 
state should be of no force. Perkins 
v. Perkins, 225 Mass. 82, 113 NE 841, 
LRA1917B 1028. (2) A divorce ob- 
tained in another state is valid if 
plaintiff did not become a resident of 
the other state for the purpose of 
procuring the divorce, and the cause 
of action is one recognized by both 
states. Loker vy. Gerald, 157 Mass. 
fee 31 NE 709, 34 AmSR 252, 16 LRA 
497. 

81. ee supra § 41. 

82. n re James, 99 Cal, 874, 83 P 
1122, 37 AmSR 60; Jung v. Jung, 85 
N. J. Eq. 372, 96 A 499. 

83. Kern v. Field, 68 Minn. 317, 71 
NW 393, 64 AmSR 479; Thurston v. 
Thurston, 58 Minn. 279, 59 NW 1017. 
See also infra §§ 846, 847. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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spouse.** Thus, where the domicile of a husband | however, upon whether there was jurisdiction of the 


is in a particular state, and that state is also the 
domicile of matrimony, the courts of such state 
having jurisdiction over the husband may, in virtue 
of the duty of the wife to be at the matrimonial 
domicile, disregard an unjustifiable absence there- 
from, and treat the wife as having her domicile in 
the state of the matrimonial domicile for the pur- 
pose of the dissolution of the marriage, and as a 
result have power to render a judgment dissolving 
the marriage which will be binding upon both par- 
ties, and will be entitled to recognition in all other 
states by virtue of the full faith and credit clause.®® 
So, where a wife abandons her husband, and he 
then moves to and acquires a domicile in another 
state, substituted service of summons, in an action 
for divorce commenced by him in that state, gives 
the court thereof full jurisdiction, so that its judg- 
ment will have extraterritorial effect.8° This is on 
the ground that a husband is free at all times to 
seek and acquire such domicile as he deems con- 
venient and proper; any new domicile thus ac- 
quired becomes at once the wife’s domicile, actual 
if she follows and lives with him, constructive, if 
she refuses.67 The obligatory recognition of such 
a decree beyond the limits of the state depends, 

84. Thompson y. Thempson, 226 
U. S. 551, 33 SCt 129, 57 L. ed. 347; 
Atherton y. Atherton, 181 U. S. 155, 
21 SCt 544, 45 L. ed. 794; Perkins v. 
Perkins, 225 Mass. 82, 113 NE 841, 
LRA1917B 1028. Na. 


“Haddock v. Haddock, [201 U. 8.| (2) In 
562, 26 SCt 525, 50 L. ed. 867, 5 Ann 


eral constitution. 


vorce was valid, and must be given 
effect 1n New York, under the full 
faith and credit clause of the fed- 
Post v. Post, 149 
App. Div. 452, 133 NYS 1057 [aif 210 
607 mem, 104 NE 1139 mem]. 
the Atherton case the matri- 
monial domicile was 


matrimonial relation of the parties.*® It logically 
follows, therefore, that, where a husband and wife 
have separated, and he sues for divorce in the state 
where he resides without personal service, and with- 
out her appearing in the action, then the question 
whether the court obtains jurisdiction or not de- 
pends upon whether she has acquired a separate 
domicile, that is, whether she was or was not jus- 
tified in separating from him.®® Domicile cannot 
be acquired, even constructively, by a separation 
by one party from the other with the clear and 
avowed intention to sever matrimonial relations, 
even though justified.°° Accordingly, where a hus- 
band abandons his wife and moves to another state, 
such abandonment does not affect the matrimonial 
domicile for the purpose of an action for divorce 
by the wife, and draw it to the domicile of the hus- 
band,°+ and the determination of the courts of 
such other state is not entitled to full faith and 
eredit unless the wife is personally served within 
the state or appears in the action.®? 

[§.839] d. Acquisition of Separate Domicile 
by Wife. While, as we have seen, the matrimonial 
domicile of the wife is usually that of the hus- 


88. Parker v. Parker, 222 Fed. 186, 
137 CCA 626. See also infra § 841. 

839. «Post v.. Post;“149, App. Di'v. 
452, 138 NYS 1057 [aff 210 N. Y. 607 
mem, 104 NE 1139 mem]; Harry v. 
Dodge, 66 Misc. 302, 123) NYS °37 
(where a husband obtains a divorce 


in Kentucky, |in a foreign state, although the wife 


Cas 1] is based on the fiction that 
the matrimonial domicile stays with 
and follows the innocent party, 
whether husband or wife, and that, 
no matter where the innocent party 
may be, the matrimonial domicile is 
there, and the guilty party is always 
constructively present, and therefore 
the court of that state has con- 
structively both parties before it. Ap- 
plying the logic of this construction 
of Haddock v. Haddock, it would fol- 
low that the state of the domicile of 
the innocent party could render a 
valid decree of divorce entitled to 
full faith and credit everywhere, but 
the state of the domicile of the guil- 
ty party could render a decree valid 
only as to that party and in that 
state.’ Montmorency v. Montmoren- 
cy, (Tex. Civ. A.) 139 SW 1168, 1172. 

Constructive service generally see 
infra § 841. 

85. U. S.—Thompson v. Thomp- 
son 226°UL ‘Sh s5ais3 SCt 129-5711. 
ed. 347; Haddock wv. Haddock, 201 
US; 562, 26. SCt 525, 50 du..ed. $67, 
5 AnnCas 1; Atherton v. Atherton, 
181 UTS, 555 2 SCt 544,45 Led. 
794. 

Mass.—Perkins v. Perkins, 225 
Mass. 82, 113 NE 841, LRA1917B 
1028; Loker v. Gerald, 157 Mass. 42, 
31 NE 709, 34 AmSR 252, 16 LRA 
497: Hood y. Hood, 11 Allen 196, 87 
AmD 709. 

N. J.—Kempson v. Kempson, 63 
N. J. Ba. 7838, 52 A 360, 625, 92 Am 
SR 682, 58 LRA 484. ‘ 

N. Y.—Post v. Post, 149 App. Div. 
452, 133 NYS 1057 [aff 210 N. Y. 607 
mem, 104 NE 1139 mem]; Hammond 
v. Hammond, 103 App. Div. 437, 93 
NYS 1; Post v. Post, 55 Misc. 538, 
105 NYS 910. 

Wash.—Buckley v. Buckley, 50 
Wash. 213, 96 P 1079, 126 AmSR 900. 

fa] Tilustrations.—(1) Where a 
man and woman married in Louis- 
jana, and then went to Texas to live, 
and there acquired a matrimonial 
domicile, which continued until] the 
wife deserted the husband and went 
to another state, whereupon he sued 
for and obtained a divorce in Texas 
on service made on the wife as pro- 
vided by the Texas statutes, the di- 


which was also the domicile of the 
husband. Tne wife left him there 
and returned to the home of her 
mother in the state of New York. 
He began suit in Kentucky for a di- 
vorce a vinculo matrimonii because 
of her abandonment, which was a 
cause of divorce by the laws of Ken- 
tucky, and took such proceedings to 
give her notice as the laws of that 
state required, which included mail- 
ing of notice to the post-office near- 
est her residence in New York. No 
response or appearance having been 
made by her, the Kentucky court 
proceeded to take evidence and grant 
to the husband an absolute decree of 
divorce. It was held that this de- 
cree was entitled to full faith and 


credit in the courts of New York. 
Atherton v. Atherton, 181 U. S. 155, 
21 SCt 544, 45 Li, ed. 794. (38) In the 


Haddock case, the husband and wife 
were domiciled in New York, and the 
husband left her there, and after 
some years acquired a domicile in 
Connecticut, and obtained in that 
state, and in accordance with its 
laws, a judgment of divorce, based 
upon constructive, and not actual, 
service of process on the wife, she 
having meanwhile retained her domi- 
cile in New York, and having made no 
appearance in the action. The wife 
afterward sued for divorce in New 
York and obtained personal service 
in that state upon the husband. The 
New York court refused to give credit 
to the Connecticut judgment, and the 
United States supreme court held 
that there was no violation of the 
full faith and credit clause in the re- 
fusal, and this because there was not 
at any time a matrimonial domicile 
in the state of Connecticut, and 
therefore the res, the marriage 
status, was not within the sweep of 
the judicial power of that state. Had- 
dock v. Haddock, 201 U. S; 562, 26 SCt 
525, 5. L. ed. 867, 5 AnnCas 1. 

86. North v. North, 47 Misc. 180, 
93 (NYS 512- [aff 111 App. Div. 921 
mem, 96 NYS 1138 mem (aff 192 N. Y. 
563 mem, 85 NE 1113 mem)]. 

87. Rontey v. Rontey, 101 Misc. 
166, 166 NYS 818. And see supra § 
36 et seq. 


is in New York and does not appear 
in the action and is only served by 
publication, in the absence of evi- 
dence showing that she had acquired 
a domicile other than that of her 
husband, the decree is valid, as her 
domicile will be presumed to have 
been his). 

Acquisition of separate domicile by 
wife see infra § 839. 

[a] Decree of justification. — 
Where the wife left the husband and 
obtained a judgment of the probate 
court decreeing that she had left him 
for justifiable cause, and thereafter 
in another state he brought suit for 
divorce on the ground of desertion, 
it was held to be error to give him a 
decree as prayed, since that would 
deny full faith’ and credit to the 
courts of the first state, which hold 
that such a decree is conclusive as to 
the wife’s desertion. Harding v. 
Harding, 198 U. S. 317, 25 SCt 679, 49 
L. ed. 1066; Kelly v. Kelly, 118 Va. 
376, 87 SE 537. 

90. Rontey v. Rontey, 101 Misc. 
166, 166 NYS 818. See also supra § 
36 et seq. 

91. See cases infra note 92. 

92. U. S—Haddock v. Haddock, 
201 U. S. 562, 26.SCt 525, 50 L. ed. 
867, 5 AnnCas 1; Barber v. Barber, 
21 How. 582, 16 L. ed. 226; Parker v. 
Parker, 222 Fed. 186, 137 CCA 626. 


Mass.—Perkins v. Perkins, 225 
pee 82, 118 NE 841, LRA1917B 
1 : 


N.. Y.—Post v. Post, 149 App. Div. 
452, 183 NYS 1057 [aff 210 N. Y. 607 
mem, 104 NE 1139 mem]; Rontey v. 
Rontey, 101 Misc. 166, 166 NYS 818; 
Halter v. Van Camp, 64 Misc. 366, 
118 NYS 545; Public Charities Comrs. 
v. Patterson, 169 NYS 316; Gilson v. 
Airy, 169 NYS 242. 

Pa.—Com. v. Parker, 59 Pa. Super. 


74. 

Utah.—State v. Morse, 31 Utah 213, 
CLT ol Pe hObe t LUESAINS Ane 7e 

“Can it reasonably be contended 
that the husband may obtain a dis- 
solution binding upon all in a case 
where the wife deserts him, but the 
wife may not do so when the husband 
abandons the wife? This would be 
contending not only for an illogical, 


872 [19 0.J.] 


band,°* nevertheless, where the conduct of the hus- 
band justifies the wife in leaving him, and furnishes 
ground for divorcee, she is necessarily authorized to 
acquire a separate domicile, and the law of the dom- 
icile so acquired will determine her marital status.°* 
Hence a judgment of divorcee, rendered by a court 
of a state in which such domicile is acquired, and 
valid where rendered, is valid in other jurisdic- 
tions,®°> without regard to the place of marriage, 
the offense, or the domicile of the husband;°* and 
the latter may be brought into court, by publication 
or otherwise, as provided by the lex fori.®°* So if 
the husband deserts the wife and removes to a for- 
eign state, the wife may remain and retain her 
original domicile,®* or acquire a domicile in another 
state,°® and a decree rendered by a court of such 
domicile will be entitled to recognition in other ju- 
risdictions. The validity of a divorce obtained by 
the wife in a foreign state, if the husband has main- 
tained his original domicile, will not be recognized, 
however, without full proof of the bona fides of 
the wife’s separate domicile.t_ The burden of proof 
is on her, asserting her change of domicile to the 
foreign jurisdiction, to prove all necessary facts 
to show such change, including the fact of mis- 
conduct on the part of plaintiff, justifying her in 
leaving him.? 

[§ 840] 3. Jurisdiction of Person—a. In Gen- 
eral, Although plaintiff is a resident of the state 
but to our minds an absurd, result.” 


State v. Morse, supra. 
93. See supra § 36 et seq. 


4 SCt 3828, 28 L. ed. 
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226) Ue Sol SeESCu 12907 sE med: 6. 
347; Cheeley v. Clayton, 110 U.S. 701, 


aa 


[§§ 839-841 


in which a divorce is sought, the decree rendered 
is entitled to no extraterritorial effect unless the 
court acquires jurisdiction over the person of de- 
fendant,® either by service of process, or, if defend- 
ant is a nonresident, by such publication or other 
constructive notice as is required by the law of the 
state. It has been held, however, that personal 
service of process on a nonresident defendant in 
divorce in the state of his residence does not con- 
fer jurisdiction on the foreign court,> unless such 
service is the designated mode of substituted or 
constructive service.® 

[§ 841] b. Constructive Service of Process. If 
both parties are domiciled within the state where 
the action is brought a constructive service of 
process upon defendant may be sufficient to insure 
the validity of the decree,’ if he: cannot be found 
for the purpose of personal service. Where plain- 
tiff only is domiciled in the state of the forum, and 
has obtained a decree of divorce for a cause rec- 
ognized as valid in such state, after constructive 
service of process on defendant, according to the 
course and practice of the court, there has hereto- 
fore been diversity of opinion as to the extent and 
binding force of such a decree in other jurisdic- 
tions. The rule which has been generally upheld 
by the state courts is that a decree of divorce thus 
obtained in the courts of one state, valid and effec- 
tual there, is equally valid in every other state;? 
See supra § 250 et seq. 


% Rigney v. Rigney,) 127 (Nj. 


298. 408, 28 NH 405, 24 AmSR 462; De 


94. See supra § 36 et seq. Mass.—Perkins v. Perkins, 225 Meli v. De Meli, 120 N. Y. 485, 24 NE 
95. U. S.—Cheever v. Wilson, 9] Mass. 82, 113 NE 841, LRA1917B ee 17 AmSR 652; Hunt v. Hunt, 72 
Wall. 108, 19 L. ed. 604. 1028. ¥. 217, 28 AmR 129 [app dism 131 
La.—Benton’s Succ., 106 La. 494, 31 Nev.—Keenan v. Keenan, 40 Nev. a Ss. appendix CDG ween weal 


S 123, 59 LRA 135. 351, 164 P 351. 


LOST. Sean even Ela lie 139 App. Div. 


Mass.—Clark v. Clark, 191 Mass. 
128, 77 NE 702. 

N. J.—Thompson v. Thompson, 
Uo) 103 A 856. 

N. Y.—Kaufman v. Kaufman, 177 
App. Div. 162, 1638 NYS 566; Post v. 
Post, 149 App. Div. 452, 133 NYS 1057 
{aff 210 N. Y. 607 mem, 104 NE 1139 
mem]; ,Lie v. Lie, 96 Misc. 3, 159 
NYS 748. 

W..Va.—Carty v. Carty, 70 W. Va. 
146, 73 SE 310, 311, 38 LRANS 297 
[eit Greil. 

See also supra § 36 et se 

96. Benton’s Succ., 106 ees 494, 31 
S 123, 59 LRA 1385. : 

Domicile of husband see supra § 
38. 

Place of offense see supra § 48. 

Place of marriage see supra § 47. 

97. Benton’s Succe., 106 La. 494, 31 
Sil23) 59S RA 135; 

Constructive service see 
841; supra § 248. 

98. Haddock v. Haddock, 201 U.S. 
562, 26 SCt 525, 50 L. ed. 867, 5 Ann 
Cas 1; Atherton y. Atherton, 181 U.S. 
155, 21 SCt 544, 45 L. ed. 794; Cheever 
v. Wilson, 9 Wall. (U. S.) 108, 19 L. 
ed. 604; Barber v. Barber, 21 How. 
(U. S.) 582, 16 L. ed. 226; Campbell 
ver Gampbells) 90) Hun 2383h5 cb eeNIS: 
280, 693; Rontey v. Rontey, 101 Misc. 
166, 166 NYS 818; Lie v. Lie, 96 Misc. 
3, 159 NYS 748; Gebhard v. Gebhard, 
25 Misc. 1, 54 NYS °406; Colvin v. 
Reed, 55 Pa. 375; Montmorency v. 
Montmorency, (Tex. Civ. A.) 139 SW 
1168. See also supra § 36 et seq. 

99. Harding v. Alden, 9 Me. 140, 
23 AmD 549; Kaufman v. Kaufman, 
160 NYS 19; Montmorency v. Mont- 
morency, (Tex. Civ. A.) 139 SW 1168; 
Carty vo Garty, 70 IW; Va46- io SH 
310, 38 LRANS 297. See also supra § 


36 et seq. 
Lee simith ov. smith. 43° wa.siAnn. 
Lie, 96 Misc. 3, 159 NYS 


infra § 


1140, 10 S 248. 
Baw Laie v- 
748, 
3. U. S.—Thompson y. Thompson, 


N. J.—lLister v. Lister, 86 N. J. Eq. 
BOOT AS L708 

N. Y.—Tysen v. Tysen, 140 App. 
Div. 370, 125 NYS 479; Ackerman v. 
Ackerman, 123 App. Div. 750, 108 
INIVIS 35948 fate -200MENG Yee 72; 93 NB 
192]; Bailie v. Bailie, 30 App. Div. 
461, 52 NYS 228; Weaver v. Weaver, 


96 Mise. 476, 160 NYS 642; Peo, v. 
Catlin, 69 Mise. 191, 126 NYS 350; 
Harry v. Dodge, 66 Misc. 302, 123 


NYS 37; Borden v. Fitch, 15 Johns. 
121, 8 AmD 225. 

Pa.—Dusenberry vy. Dusenberry, 20 
Pa. Dist. 678; Com, v. Stevens, 10 Pa. 
Dist. 652. 

Wis.—St. Sure v. Lindsfelt, 82 Wis. 
346, 52 NW 308, 83 AmSR 50, 19 LRA 
515. 

Eng.—Shaw v. Atty.-Gen., L. R. 2 
PAS SG. 

Ont.—Rex v. Brinkley, 14 Ont. L. 
434, 9 OntWR 457, 10 AnnCas 407, 12 
CanCrCas 454. 

See also supra § 834. 

4. Thompson v. Thompson, 
WeESh polls 38anSCtr129) oT ined: 
Atherton vy. Atherton, 181 U. S. 
iA 2ae 2d SCrrh44 04558 Lewved: 
803; Cheely v. Clayton, 110 U. S. 
4 SCt 328, 28 L. ed. 298; Thompson 
v. Thompson, (N. J. Ch.) 103 A 856; 
Weaver.v. Weaver, 96 Misc. 476, 160 
NYS 642. See also supra § 239 et 
seq; infra § 841. 

5. Gildersleeve v. Gildersleeve, 88 
Conn. 689, 92 A 684, AnnCas1916B 
920; Keenan y. Keenan, 40 Nev. 351, 
164 P 351; Matter of Kimball, 155 
N.Y. 62; 49: NE) 331:) Williams: Vv. 
Williams, 130 N. Y. 193, 29 NE 98, 27 
AmSR 517, 14° LRA 220; Jones vy. 
Jones, 108 N. Y. 415, 15 NE 707, 2 Am 
SR 447; Holmes v. Holmes, 4 Lans. 
(N. Y.) 388; Licht v. Licht, 88 Misc. 
107, 150 NYS 643; Sterry v Sterry, 
79 Misc. 355, 140 NYS 716; Post v. 
Post, 206)" Mise.92538, 0 105 S2Niyis 291.02 
Grimm v. Grimm, 24 Pa. Dist. 90, 42 
Pa. Co, 685. Contra Harding v. Al- 
den, 9 Me. 140, 283 AmD 549. 


120, 1283 NYS 1056; Matter of Denick, 
92 Hun 161, 36 NYS 518; Campbell v. 
Campbell, 90 Hun 233, 35 NYS 280, 
69355 Lacey v. Lacey, 38 Misc. 196, 17 
NYS 235. 

8. See cases supra note 7; and 
supra § 248 et seq. 

9. Ala.—Thompson vy. Thompson, 
SISA aE OO Ss Sarai OF Meee RAS 448) 
Thompson vy. State, 23° Ala. 12. 

Cal.—In re James, 99) Calwe374,.03 
P1122, 37 AmSR 60: Newman's Hst., 
75 Cal. 213, 16 P 887, 7 AmSR 146. 

Conn.—Pettis v. Pettis, 91 Conn. 
608, 101 A 18. 

Ill.—Dunham vy. Dunham, 162 Ill. 
589, 44 NE 841, 35 LRA 70; Knowlton 
v. Knowlton, 155 Ill. 158, 39 NE 595; 
Bote vy. Roth, 104. D1. 35,5 445 Amir 


Ind.—Wilcox y. Wilcox, 10 Ind. 436; 
aes v. Tolen, 2 Blackf, 407, 21 AmD 

Iowa.—Van Orsdal v. Van Orsdal, 
67 Iowa 35, 24 NW 579; Wakefield v. 
Ives, 35 Iowa 238, 

Kan.—Roe v. Roe, 52 Kan. 724, 35 
P 808, 89 AmSR 367; Chapman v. 
Chapman 48 Kan. 636, 29 P 1071. 

y.—Hawkins v. Ragsdale, 80 Ky. 
353, “iA AmR 488, 
Me.—Harding v. Alden, 9 Me. 140, 
23 AmD 581. 

Mass.—Loker y. Gerald, 157 Mass. 
42, 31 NE 709, 84 AmSR 252, 16 
LRA 497; Blackington v, Blackington, 
141 Mass. 432, 5 NE 830, 55 AmR 
484; Burlen v. Shannon, 115 Mass. 
438; Hood y. Hood, 11 Allen LOGS 1 
AmD 709. 

Minn.—Searles v. Searles, 140 
Minn. 385, 168 NW 133; Thurston v. 
Thurston, 58 Minn. 279, 59 NW 1017. 

Miss.—Jones v. Jones, 67 Miss. 195, 
6S 712, 19 AmSR 299. 

Mo.—Howard v. Strode, 242 Mo. 
210, 146 SW 792, AnnCas1913C 1057; 
Anthony vy. Rice, 110 Mo. 223, 19 SW 
423; Gould v. Crow, 57 Mo. 200. 

Nebr.—Eldred y. Eldred, 62 Nebr. 
613, 87 NW 340. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


«ai 


- 


§ 841] 


and this may be the rule 


a nonresident of the state.!4 


fendant therein, where service of 


N. H.—Leith vy. Leith, 39 N. H. 
20; iMrary.s vy. Mrary, 10 N. oH. 61,, 32 
AmD 395. 

Oh.—Doerr vy. Forsythe, 50 Oh. St. 
726, 35 NE 1055, 40 AmSR 708; Mc- 
a v. Deming, 44 Oh. St. 645, 11 NE 

R. I.—Ditson y. Ditson, 4 R. I. 87. 

Tenn.—Kenner v. Kenner, 139 Tenn. 
211, 201 SW 779, LRAI918E 587; 
qpemes v. King, 95 Tenn. 60, 31 SW 

Tex.—Jones v. Jones, 60 Tex. 451; 
Trevino v. Trevino, 54 Tex. 261; Hare 
v. Hare, 10 Tex. 355. 

Wash.—Douglas v. Teller, 53 Wash. 
695, 102 P 761; Buckley v. Buckley, 50 
aiaen 213, 96 P 1079, 126 AmSR 

W. Va.—Carty v. Carty, 70 W. Va. 
146, 73 SE 310, 38 LRANS 297, 

10. See statutory provisions; Car- 
ter v. Carter, 89 Kan. 367, 131 P 561; 
Miller v. Miller, 89 Kan. 151, 130 P 
681; McCormick v. McCormick, 82 
Kan, 31, 107 P 546. 

1l. Smith v. Smith, 43 La. Ann. 
1140, 10 S 248 (if dependant has had 
constructive notice in accordance 
with the statutes of the state, the di- 
vorce will be held valid as to both 
parties by comity in such states as 
have adopted the policy of such di: 
vorce proceedings by similar legisla- 
tion). 

{a] In New Jersey (1) before the 
present divorce act was passed, the 
judicially declared policy was to give 
full faith and credit to decrees of di- 
vorce pronounced by a court of an- 
other,state in which the complainant 
was domiciled and which had juris- 
diction of the subject matter of the 
suit, notwithstarding that defendant 
did not reside within the jurisdiction 
of the court which pronounced the 
decree, and had not been served with 
process, provided that a substituted 
service had been made in accordance 
with the provisions of the statute of 
that state and that actual notice of 
the pendency of the suit had been 
given to defendant and a reasonable 
opportunity afforded to put in a de- 
fense thereto, and provided further 
that the ground upon which the de- 
cree rested was one which the public 
policy of this state recognized as a 
sufficient cause for divorce. Felt v. 
Felt, 59 N. J. Ea. 606, 45 A 105, 49-A 
1071, 83 AmSR 612, 47 LRA 546. 
(2) But in adopting the Uniform Di- 
vorce Law in 1907 (Comp. St. p 2021), 
the legislature established an en- 
tirely different rule of public policy 
regarding the force to be given to 
such foreign decrees, that is, plaintiff 
for the two years next preceding the 
commencement of the action must 
have been a bona fide resident of the 
state in which the divorce was ob- 
tained, except in causes for adul- 
tery. Thompson v. Thomgson, (N. J. 
Ch.) 103 A 856. 

12. D. C.—Barney v. De Kraft, 6 
DG: 361. 1 

Ni Y.—Baylis. v2 Baylis, 207 N. Y. 
446, 101 NE 176; Olmsted v. Olmsted, 
190 N. Y. 458, 838 NE 569, 123 AmSR 
585 [aff 216 U. S. 386, 30 SCt 292, 54 
L. ed. 530, 25 LRANS 1292]; Winston 
v. Winston, 165 N. Y. 5538, 59 NE 273 
[aff 189 U. S. 506, 23 SCt 852, 47 L. 


by statute.1° 
some cases this rule has been accepted subject to 
qualifications,’+ and in others it has been denied in 
toto.12, But the courts which have adopted the lat- 
ter view have enforced the rule only for the pro- 
tection of citizens of the state,1? and have not gone 
so far as to protect a nonresident, and declare void 
a decree granted in a foreign jurisdiction against’ 
The supreme court of 
the United States has, now definitely decided that 
the courts of the state of the last matrimonial domi- 
cile may grant a decree of divorce without personal 
service of process upon, or the appearance of, de- 
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In 


process is made 


ed. 922]; McGown vy. McGown, 164 
INS YY. 1003)-258 Neot089-)ebynde= v. 
Lynde, 162 N. Y. 405 56 -NE 979, 76 
AmSR 332, 48 LRA 679 [aff 181 U.S. 
183, 21 SCt 555, 45 L. ed. 810]; Ather- 
ton v. Atherton, 155 N. Y. 129, 49 NE 
933, 68 AmSR 650, 40 LRA 291 [rev 
181-U. S. 155, 21-SCt 544, 45° L.-éd. 
794]; Matter of Kimball, 155 N. Y. 62, 
49 NE 331 [app dism 174 U. S. 158, 
19 SCt 639, 43 L. ed. 932]; Williams 
v. Williams, 130 N.Y. 193, 29 NE 98, 
27 AmSR 517, 14 LRA 220; De Meli v. 
De Meli, 120 N. Y. 485, 24 NE 996, 17 
AmSR 652; Cross v. Cross, 108 N. Y. 
628, 15 NE 333; Jones v. Jones, 108 
N. Y. 415,15 NH 707, 2 AmSR 447; 
O’Dea v. O’Dea, 101 N. Y. 23, 4 NE 
L10s eS PeowabakenanG Neyo Shoe 
AmR 274; Hunt v. Hunt, 72 N. Y. 217, 
28 AmR 129 [app dism 131 U. S. 
appendix CLNV 24 L. ed. 1109]; Hoff- 
man v. Hoffman, 46 N. Y. 30, 7 AmR 
299; Berney v. Adriance, 157 App. Div. 
628, 142 NYS 748; Tysen v. Tysen, 140 
App. Div. 370, 125 NYS 479; Starbuck 
v. Starbuck, 62 App. Div. 487, 71 NYS 
104 [rev on another grounds 173 N. Y. 
503, 66 NE 1938, 983 AmSR 631]; Mat- 
ter of Swales, 60 App. Div. 599, 70 
NYS 220 [aff 172 N. Y. 651 mem, 65 
NE 1122 mem]; Bailie v. Bailie, 30 
App. Div. 461, 52 NYS 228; Campbell 
v. Campbell, 90 Hun 233, 35 NYS 280, 
693; Phelps v. Baker, 60 Barb. 107; 
McGiffert v. McGiffert, 31 Barb. 69, 17 
HowPr 18;~-Vischer v. Vischer, 12 
Barb. 640; Matter of Akin, 89 Misc. 
690, 152 NYS 310 [aff 171 App. Div. 
229 e1o IN YS (0005 Catt 29) NOSYn a 72 
mem, 114 NE 1072 mem)]; Barber v. 
Barber, 89 Mise. 519, 151 NYS 1064; 
Sterry v. Sterry, 79 Misc. 355, 140 
NYS 716 [aff 158 App. Div. 932 mem, 
143 NYS 1145 mem]; Halter v. Van 
Camp, 64 Misc. 366, 118 NYS 545; 
Ransom y. Ransom, 54 Misc. 410, 104 
NYS 198 [aff 125 App. Div. 915 mem, 
109 NYS 1143 mem]; Olmsted v. Olm- 
sted, 51 Misc. 309, 100 NYS 1083 [mod 
on other grounds 118 App. Div. 69, 
102 NYS 1019 (rev on other grounds 
190 N. Y. 458, 838 NE 569, 123 AmSR 
585 [aff 216 U. S. 386, 30 SCt 292, 54 
L, ed. 530, 25 LRANS 1292])]; Ham- 
jilton v. Hamilton, 26 Misc. 336, 56 
NYS 122; Gebhard v. Gebhard, 25 
Misc. 1, 54 NYS 406; Davis v. Davis, 
2 Misc. 549, 22 NYS 191; Matter of 
House, 14 NYS 275, 20 NYCivProc 
130; Rundle vy. Van Inwegan, 9 NY 
CivProc 328; Peo. v. McCraney, 6 
Park. Cr. 49. 

N. C.—Harris v. Harris, 115 N. C. 
587, 20 SE 187, 44 AmSR 471; Irby v. 
Wilson, 21 N. C. 568. 

Pa.—Zerfass’ Appeal, 135 Pa. 522, 
19 A 1056; Van Storch vy. Griffin, 71 
Pa. 240; Reel vy. Elder, 62 Pa. 308, 1 
AmR 414; Colvin y. Reed, 55 Pa. 375; 
Heins’ Hst., 22 Pa. Super. 31; Com, v. 
Steiger, «2 Ban Dist). 493. 12-Pa. Co: 
334; Com. v. Bolich, 18 Pa. Co. 401; 
Board of Charities, etc. v. Moore, 6 
Pa, Co. 66; Sheetz v. Sheetz, 6 Lanc. 
L. Rev. 97; Philadelphia v. Wetherby, 
15 Phila, 403; Love v. Love, 10 Phila. 
453; Com. v. Maize, 23 WklyNC 572. 
Séel_-also UPlatt’s, “App, “80° Pa: 50 
(holding that, where the cause of di- 
vorce did not arise within the state, 
and the parties had not lived together 
therein, although plaintiff had resided 
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in accordance with laws of that state, and that such 
a decree is entitled to full faith and credit in the 
courts of all the states of the Union;?° and the rule 
formerly prevailing in the states which have re- 
fused to recognize the validity of such divorces has 
been modified to this gxtent.1° Where, however, 
the state of plaintiff’s domicile is not also the mat- 
rimonial domicile, a decree of divorce, based upon 
substituted service and without personal jurisdic- 
tion over defendant, although enforceable in the 
jurisdiction where rendered, is not entitled to ob- 
lhgatory enforcement in other states in virtue of 
the full faith and credit clause of the federal con- 
stitution,’? although the state courts are not pre- 


there nearly two years, and defend- 
ant was served with process by pub- 
lication only and did not appear, the 
divorce was not binding in another 
state). 

S. C.—State v. Duncan, 96 SE 294; 
McCreery v. Davis, 44 S. C. 195, 22 
SE 178, 51 AmMSR 794, 28 LRA 655. 

Wis.—Cook v. Cook, 56 Wis. 195, 
14 NW 33, 4438, 43 AmR 706. 
Shafer v. Bushmell, 24 Wis. 372. 

13. See cases supra note 12; and 


infra note 14. 

14. Kaufman v. Kaufman, 177 
App. Div. 162, 163 NYS 566; Percival 
v. Percival, 106 App. Div. 111, 94 NYS 
909 [aff 186 N. Y. 587 mem, 79 NE 
1114 mem]; Kaufman vy. Kaufman, 
160 NYS 19. But see Matter of Cal- 
tabellotta, 183 App. Div. 753, 171 NYS 
82 (holding that invalidity of such a 
divorce may be taken advantage of in 
a suit by the unsuccessful defendant 
to enforce her rights after the hus- 
band’s death, although not a citizen 
of this state). 

15. Thompson v. Thompson, 226 
U._ Sz 56%, S561 33 5SCt. 12955597 Inneds 
347; Haddock v. Haddock, 201 U. S. 
562, 26 SCt 525, 50 L. ed. 867, 5 Ann 
Cas 1; Atherton vy. Atherton, 181 U.S. 
155, 21 SCt 544, 45 L. ed. 794 [rev 155 
N. Y. 129, 49 NE 933, 63 AmSR 650, 
40 LRA 219]. 

16. Schenker vy. Schenker, 181 App. 
Div. 621,°169 NYS 35: “Post v. Post} 
149 App. Div. 452, 133 NYS 1057 [aff 
210 N. Y. 607 mem, 104 NE 1139 
mem]; Hall v. Hall, 139 App. Div. 
120, 1238 NYS 1056 [rev 67 Misc. 267, 
122 NYS 401]; Hammond v. Ham- 
mond, 103 App. Div. 437, 93 NYS 1; 
Rontey v. Rontey, 101 Misc. 166, 166 
NYS 818; Harry v.- Dodge, 66 Misc. 
302, 123 NYS 37; Callahan v. Calla- 
han, 65 Mise. 172, 121 NYS 39; Post 
Len Post, 65° IMise26538 7 1059 Ns 

17. U. S.—Thompson y. Thomp- 
Son, 226) UES. boise SC tml eOneo veda. 
ed. 347; Haddock y. Haddock, 201 
U.S. 562, 26 SCt 525, 50 L. ed. 867, 5 
AnnCas 1; Atherton v. Atherton, 181 
U. S. 155, 21 SCt 544, 45 L, ed. 794; 
Parker v. Parker, 222 Fed. 186, 137 


CCA 626. 

Conn.—Pettis vy. Pettis, 91 Conn. 
608, 101 A 13. 

Ga.—Matthews v. Matthews, 139 


Ga. 123, 76 SE 855; Joyner v. Joyner, 
131 Ga. 217, 62 SE 182; 127 AmSR 
220, 18 LRANS 647. 

N. J.—Thompsen  y. 
(Ch.) 103 A 856, 

N. Y.—Baylis v. Baylis, 207 N. Y. 
446, 101 NE 176; Kaufman vy. Kauf- 
man, 177 App. Div. 162, 163 NYS 566; 
Post v. Post, 149 App. Div. 452, 133 
NYS 1057 [aff 210 N. Y. 607 mem, 104 
NE 1139 mem]; Rontey vy. Rontey, 
101 Misc. 166, 166 NYS 818; Public 
Charities Comrs. y. -Patterson, 169 
ie 316; Gilson v. Airy, 169 NYS 

Tenn.—Kenner v. Kenner, 139 Tenn. 
211, 201 SW 779, LRA1918B 587; Ton- 
cray v. Toncray, 123 Tenn. 476, 131 


Thompson, 


SW 977, 34 LRANS 1106, AnnCas 
‘1912C 284, 
{a] In the leading case of Had- 


dock v. Haddock, 201 U. S. 562, 26 SCt 
525, 50 L. ed. 867, 5 AnnCas 1, the 
husband and wife were domiciled in 
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vented from recognizing such decrees on principles 
-of comity if they see fit,'® and will do so, as a rule, 
unless contrary to public policy or to good morals.*® 
The fact that the domestic court grants divorces un- 
der somewhat similar circumstances is a reason 
why, as a matter of comity, the validity of a for- 
eign divorce should be recognized.?° 

A decree of judicial separation does not affect 
status; it is not a final decree, but is terminable at 
any time by the reconciliation of the parties; it is 
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erwise.?+ 


[§ 842] « 


purely personal, and therefore, as against a non- 


New York, and the husband left her 
there, and after some years acquired 
a domicile in Connecticut and ob- 
tained in that state and in accordance 
with its laws a judgment of divorce 
based ‘upon constructive service on 
the wife, she having meanwhile re- 
tained her domicile in New York and 
made no appearance in the action. 
Subsequently the wife sued for di- 
vorce in New York and obtained per- 
sonal service in that state upon the 
husband. The New York court re- 
fused to give credit to the Connecti- 
cut judgment and it was held that 
there was no violation of the full 
faith and credit’clause in the refusal 
because there was not at any time 
a matrimonial domicile in the state 
of Connecticut and therefore the res 
of the marriage status was not with- 
in the sweep of the judicial power of 
that state. The Haddock case, supra, 
is discussed in 49 AmLRev p 852 (ar- 
ticle by Morton L. Lewis); 21 Case & 
Comm. p 18 (article by Joseph Cum- 
mings); 13 ColumbiaLRey p 241; 28 
Harvard L. Rev. p 457 (article by 
Robert James Peaslee); 19 Harvard 
L. Rev. p 586 (article by Joseph H. 
Beale, Jr.); 23 Yale L. J. p. 88. 

[b] Effect of Haddock case on 
Atherton case.—It seems to have 
been the general impression that un- 
der the rule in the Atherton case 
(supra) mere domicile within the 
state by one party to the marriage 
would give the courts of that state 
jurisdiction to render a decree of di- 
vorce upon substituted service which 
would be enforcible in all other states 
by virtue of the full faith and credit 
clause of the federal constitution, 
and that the most recent decisions of 
the supreme court of the United 
States have changed the rule as pre- 
viously announced by that court. But 
such is not the case. A careful ex- 
amination of the Atherton case will 
show that the decision was restricted 
to a case in which the domicile of 
the husband was also the matri- 
monial domicile, the wife having left 
him without cause, and the more re- 
cent decisions have not overruled the 
Atherton case, but only make it plain 
that the rule in that case cannot be 
construed so as to extend its opera- 
tion beyond what was actually held. 

{c] Elements to be considered.— 
“In determining the validity of a for- 
eign decree of divorce obtained with- 
out personal service or appearance 
against a defendant residing here, 
three elements are to be considered: 
1. The domicile of the plaintiff, 2. The 
domicile of the defendant, and, 3. The 
matrimonial domicile. If the plain- 
tiff only is domiciled in the State 
where the decree is granted, then it 
will not be recognized here. If the 
plaintiff and the defendant are both 
domiciled there, the decree is valid 
even if the defendant may be actual- 
ly present here. If the plaintiff is 
domiciled there and the matrimonial 
domicile is there also, the decree is 
valid even though the defendant’ re- 
sides here.’ Harry v. Dodge, 66 Misc. 


302, 304, 123 NYS 37; Callahan v. 
Callahan, 65 Misc. 172, 175, 121 NYS 
39. 

18. U. S.—Haddock vy. Haddock, 
201 U. S. 562, 26 SCt 525, 50 L. ed. 


867, 5 AnnCas a 


Conn.—Pettis v. Pettis, 91 Conn. 
608, 101 A 18. 

Ga.—Joyner v. Joyner, 131 Ga. 217, 
Posse 182, 127 AmSR 220, 18 LRANS 

Mass.—Perkins vy. Perkins, 225 
Mass, 464, 113°NE 841, LRA1917B 
1028. 

Mo.—Howard vy. Strode, 242 Mo. 
210, 146 SW 792, AnnCas19138C 1057. 

N. J.—Felt v. Felt, 59 N. J. Ea. 
606, 45 A 105, 49 A 1071, 83 AmSR 
612, 47 LRA 546. 

N. Y.—Kaufman y. Kaufman, 177 
App. Div. 162, 163 NYS 566. 

Tenn.—Kenner y. Kenner, 139 Tenn. 
241, 201 (SW 779). DRAI913E 5875 
Toncray v. Toncray, 123 Tenn, 476, 
131 SW 977, 34 LRANS 1106, Ann 
Cas1912C 284. 

Wash.—Buckley v. Buckley, 50 
Wash. 213, 96 P 1079, 126 AmSR 900. 

“That case, [Haddock v. Haddock, 
supra] as it expressly says, leaves 
uncurtailed the legitimate power of 
all the states over a subject peculiar- 
ly within their authority, and thus 
not only enables them to maintain 
their public policy, but also to pro- 
tect the individual rights of their 
citizens, and does not deprive a state 
of the power to render a decree of 
divorce enforceable within its bor- 
ders as to persons within its jurisdic- 
tion; and does not debar other states 
from giving such effect to a decree 
of that character as they may elect 
to do under mere principles of state 
comity.’ Blondin y. Brooks, 83 Vt. 
472, 484, 76 A 184. 

“The supreme court of the United 
States is the ultimate expounder of 
the federal constitution, and, so long 
as Haddock v. Haddock stands, each 
of the States is entitled to give to 
such decrees as the one here under 
consideration just that degree of ef- 
ficacy, within its borders as to its 
citizens, which its courts may de- 
termine to be the State’s proper pol- 
icy.’ Toncray v. Toncray, 123 Tenn. 
476, 492, 131 SW 977, 34 LRANS 1106, 
AnnCas1912C 284. 

[a] “The best reason commonly 
given for recognizing these ex parte 
decrees in cases where the spouses 
have separate domicils is, that when 
granted by ‘a competent court in the 
plaintiff's domicil, according to the 
local law, they are necessarily valid 
within that State, because every 
State has an undoubted right to con- 
trol the marital status of its own 
citizens according to its own laws; 
and that being so, it is better that 
the State of which the other spouse 
is a citizen should waive its sovereign 
right and recognize the validity of 
the decree in order to avoid thé 
harsh consequences of a refusal to 
do: s0:7) (Pettis, v.25 Pettis, . 945-Conn. 
608, 613, 101 A 18. 

19. Gildersleeve v. Gildersleeve, 88 
Conn. 689, 92 A 684, AnnCas1916B 
920; Joyner v. Joyner, 131 Ga.-. 217, 
62 SE 182, 127 AmSR 220, 18 LRANS 
647. 

“Counsel, however, have attempted 
to place this particular contention. of 
theirs upon higher ground. They 
ask our attention to the unseemly 
picture which is presented by would- 
be divorce-getters flocking to remote 
jurisdictions to secure their ends, 
not attainable at home by reason of 


resident nonappearing defendant, 
no extraterritorial effect, by way of comity or oth- 


Fraudulent Service of Process. 
foreign decree obtained by fraud affecting the serv- 
ice of process on defendant is void and may be 
attacked in a collateral proceeding.”? 

[§ 843] d. Appearance or Consent. If neither 
of the parties resides in a foreign state they can- 
not confer jurisdiction on its courts by consent * 
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is entitled “ to 


A 


stricter requirements there, and by 
its attending consequences, and we 
are invited to lend our aid in the 
maintenance of sound and wholesome 
social conditions by discouragement 
of the practice through a refusal to 
recognize divorces thus obtained, as 
far aS we may be permitted to do so. 
Unfortunately for this appeal, the 
reverse side of the picture present- 
ing the consequences of the course 
advocated, is very far from an at- 
tractive one. It is no light matter, 
as affecting individual, social or civic 
interests and good morals, that, 
through the attitude of the courts in 
refusing recognition to the judicial 
action of sister States, a condition 
Should be created ‘where legitimacy 
becomes dependent upon State lines, 
where wives in one State become 
concubines when they pass into an- 
other, where husband or wife living 
in lawful wedlock in one jurisdiction 
is converted into a bigamist by 
change of location, where persons 
capable of inheritance in one part of 
our country are incapable in another, 
where certainty of status may readily 
give place to uncertainty and prop- 
erty rights be thrown into confu- 
sion.’ Gildersleeve v. Gildersleeve, 
88 Conn. 689, 697, 92 A 684, AnnCas 
1916B 920. 

[a] The fact that a foreign di- 
vorce was granted for desertion after 
a shorter period than that required to 
entitle a party to divorce in Con- 
necticut on that ground, and that it 
was based upon personal service of 
defendant outside the jurisdiction of 
the court granting the divorce, under 
a law similar to the Connecticut law, 
does not maxe it contrary to the 
public policy or morals of Connecti-+- 
cut, so as not to be entitled to recog- 
nition by comity. Gilcersleeve v. Gil- 
dersleeve, 88 Conn, 689, 92 A 684, Ann 
Cas1916B 920. 

20. Rodgers v. Rodgers, 56 Kan. 
483, 438 P 779; Loker v. Gerald, 157 
Mass. 42, 31 NE 709, 34 AmSR 252, 
16 LRA "497; Kenner v. Kenner, 139 
Tenn, 211, LRA1918E 587, 201 SW 


CS): 

21. Pettis v. Pettis, 91 Conn. 608, 
101 A 13. 
Psi D. C.—Strait v. Strait, 10 D.C. 


Ga.—Matthews v. Matthews, 139 
Ga. 123, 76 SE 855. 

Mich.—Reed vy. Reed, 52 Mich. 117, 
17. NW 720, 50 AmR 247, 

N. J.—Flower v. Flower, 42 N. J. 
Eq. 152, 7 A 669; Doughty v. Doughty, 
28 N. J; Bq. 581. 

N. Y.—Stanton vy. Crosby, 9 Hun 
370; Vischer v. Vischer, 12 Barb. 640; 
Matter of Baker, 2 Redf. Surr. 179. 

See also infra § 848. 

23. Andrews v. Andrews, 188 U.S. 
14, 28 SCt 237, 47 L. ed. 366 [aff 176 
Mass. 92, 57 NE 383]; Harrison v. 
Harrison, 20 Ala. 629, 56 AmD 227; 
Dunham v. Dunham, 162 Ill. 589, 44 
NE 841, 35 LRA 70; Jones vy. Jones, 
TO8N. Y. (415,415 “Ne 707) 2 AmSR 
447; Hall v. Hall, 6 NYSt 92, 

PO diag satin Seas by consent see supra § 

[a] “The principle dominating the 
subject is that the marriage relation 
is so interwoven with public policy 
that the consent of the parties is 
impotent to dissolve it contrary to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


ale in. * Teh) 
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§§ 843-845] 


or appearance,** so as to authorize a valid decree 
of divorce, although it has been held that, where 
the parties to divorce appear and submit to the 
jurisdiction of the court in another state, the pre- 
vailing party cannot impeach such decree in the 
state of his residence on the ground that, when 
the deeree was entered, neither party resided in 
the state in which it was entered.2® Where, how- 
ever, the action is instituted and the decree obtained 
in the state of plaintiff’s domicile, and defendant 
voluntarily appears and answers, the decisions are 
agreed that a decree in such case is valid, both in 
rem and in personam, and will bind and conclude 
the parties everywhere.2® <A foreign decree can- 
not be deemed conclusive in the courts of another 
state on the theory that it was rendered by consent, 
where to assume that it was a consent decree dis- 
regards the rule of public policy of the foreign 
state and the express terms of the decree.27 Ap- 
pearance of defendant for the purpose of moving 
to set aside the judgment does not have a retro- 
spective effect so as to give the judgment the effect 
of a judgment rendered upon personal appearance.2% 


the law of the dcmicile.’” Andrews 
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for divorce upon substituted service, 
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[§ 844] C. Collateral Attack*°—1. In Gener- 
al. A foreign decree of divorce can be collaterally 
attacked only for fraud or for want of jurisdiction 
either of the subject matter or of the parties.*° 
After a court has acquired jurisdiction, its findings 
are conclusive in all collateral proceedings,*+ and 
cannot be attacked on the ground that the com- 
plaint in the action does not state facts entitling 
plaintiff to the relief demanded and awarded,*? or 
that the evidence on which it was based was illegal 
or improperly received,?* or insufficient to make out 
a cause for divorce.** 

Proceedings. In some jurisdictions a foreign 
fraudulent decree of divorce may be attacked by 


‘petition.®> 


[§ 845] 2. Want of Jurisdiction—a. In Gener- 
al. A judgment of divorce rendered in another 
state may be collaterally attacked by showing that 
the court was without jurisdiction, either of the 
subject matter of the suit or of the person of 
defendant,?* without violating the full faith and 
credit clause of the federal constitution.** In fact 
it has been said that courts generally have permit- 


221, 48 L. ed. 373; Parker v. Parker, 


v. Andrews, 188 U. S. 14, 41, 23 SCt 
237, 47 L. ed. 366. 

24. German Sav., etce., Soc. v. Dor- 
mitzer, 192 U. S. 125, 24 SCt 221, 48 L. 
ed. 373; Andrews v. Andrews, 188 
U. S. 14, 23 SCt 237, 47 L. ed. 366 
[aff 176 Mass, 92, 57 NE 333]; Chase 
v. Chase, 6 Gray (Mass.) 157; Lister 
v. Lister, 86 N. J. Eq. 30, 97 A 1703 
Bidwell v. Bidwell, 139 N. C. 402, 52 
SE 55, 111 AmSR 797, 2 LRANS 324. 

{a] Thus where a husband did not 
lose his residence in New Jersey and 
never became a bona fide resident of 
Nevada and committed a fraud upon 
the laws of both states ‘in falsely 
swearing that he was such bona fide 
resident of Nevada, the appearance of 
the wife in such suit and her litiga- 
tion thereof did not give the Nevada 
court jurisdiction. Lister vy. Lister, 
86 N. J. Eq. 30, 97 A 170. 

[b] Reason for rule.—‘The prop- 
osition relied upon, if maintained, 
would involve this contradiction in 
terms: That marriage may not be 
dissolved by the consent of the par- 
ties, but that they can, by their con- 
sent, accomplish the ‘dissolution of 
the marriage tie by appearing in a 
court foreign to their domicil and 
wholly wanting in jurisdiction, and 
may subsequently compel the courts 
of the domicil to give effect to such 
judgment despite the prohibitions of 
the law of the domicil and the rule 
of public policy by which it is en- 
forced.” Andrews v. Andrews, 188 
Un S.114,741, 23 (SCt 237, 47, L..ed.: 366. 

25. Bledsoe v. Seaman, 77 Kan. 
679, 95 P 576; In re Ellis, 55 Minn. 
401, 56 NW 1056, 43 AmSR 514, 23 
LRA 287. And see infra § 851. 

26. U. S.—Cheever v. Wilson, 9 
Wall. 108, 19 L. ed. 604. 

N. J.—Fairchild v. Fairchild, 53 
Nodal) EG. 6 787634 As) 10% 161 AmSR 
650. 

N. Y.—lLynde v. Lynde, 162 N. Y. 
405, 56 NE 979, 76 AmMSR 332, 48 LRA 
679 [aff 181 U.S. 183, 21 SCt 555, 45 
L. ed. 810]; Jones v. Jones, 108 N. Y. 
415, 15 NE 707, 2 AmSR 447; Kinnier 
Vv. Kinnier, 45 INe Y:. 535, 6 AmR 132; 
Rupp v. Rupp, 156 App. Div. 389, 141 
NYS 484; Strauss v. Strauss, 122 ‘App. 


Div. 729, 107 NYS 842; Bailie v. Bai- 
lie, 30 ‘App. Div. 461, 52 NYS 228 
(semble). 


N. C- Bidwell v. Bidwell, 139 N.C. 
402, 52 SE 55, 111 AmSR 797, 2 LRA 
NS 324; Arrington v. Arrington, 102 
N; °C, 491, 9 SE 200. 

44 Oh. St. 


Oh. —McGill v. Deming, 
645, 11 NE 118. 
Pa.—Com. v. Parker, 59 Pa. Super. 


Tal Filing answer.—In an action 


where defendant subsequently files 
an answer, he thereby submits him- 
self to the jurisdiction of the foreign 
state, and the judgment rendered 
thereafter becomes. binding upon him. 
Jones v. Jones, 108 N. Y. 415, 15 NE 
707, 2 AmMSR 447. 

27. Harding v. Harding, we We) Ss 
317, 25 SCt 679; 49 L. ed. 106 

28. Weaver v. Weaver, 36 Misc. 
476, 160 NYS 642. 

29. Domestic judgment see supra 
§ 434. 

30. Minn.—McHenry v. Bracken, 
93 Minn, 510, 101 NW 960. 

N. J.—Fairchild: v. Fairchild, 53 
Ne J. Eq. 678, 34 A 10, 51 AmSR 
OU. 

N. Y.—Rupp v. Rupp, 156 App. Div. 
389, 141 NYS 484; Guggenheim v. 
Wahl, 1388 App. Div. 269, 122 NYS 
941; Richards v. Richards, 87 Misc. 
134, 149 NYS 1028. 
$s) C.—State v. Westmoreland, 76 
Ss. ae” 145, 56 SE 673, 8 LRANS 
84 
ee i v. Wilcox, 24 Man. 
Fraud see infra § 848. 
Coe of jurisdiction see 

Attack on foreign judgment gener. 
ally see Judgments [23 Cyc 623]. 

31. ; Forrest v. Fey; 218 Il. 165,-75 
NE 789, 109 AmSR 249, 1 LRANS 
740; Guggenheim v. Wahl, 203 N. Y. 
390, 96 NE 726, AnnCasi913B 201; 
Starbuck v. Starbuck, 173 N. Y. 503, 
66 NE 193, 93 AmSR 631; Lynde v. 
Lynde, 162 N. Y. 405, 56 NE 979, 48 
LRA 679, 76 AmSR 332 [aff 181 U.S 
133,21 Sct 555, 45 L. ed. 810]; Hunt 
Vv. Hunt, dia DNig Nes 2A 28 AmR 129 
{app dism 131 U. S. appendix CLXIV, 
24 L. ed, 1109}; Kinnier vy. Kinnier, 
45) IN. aye DoD Cue AnUR AS2s EMU D 1s. 
Rupp, 156 App. Div. 389, 141 NYS 484; 
Curnen vy. Curnen, 155 App. Div. 536, 
140 NYS 805; French v. French, 74 
Mise. 626, 131 NYS 1053; Bidwell v. 
Bidwell, 139 N. C. 402, 52 SE 55, 111 
AmSR 797, 2 LRANS 324. 

32. In re James, 99 Cal. 374, 33 P 
1122, 37 AmSR 60; Forrest v. Fey, 218 
Til. 165, 75 NE 789, 109 AmSR 249, 
1 LRANS 740. 

33. Thoms vy. King, 95 Tenn. 60, 31 
SW 283. 

34. Hunt.v. Hunt, 72 N. Y. 217, 28 
AmR 129 [app dism 131 U. S. appen- 
dix CLXIV, 24 L. ed. 1109]; Thoms 
v. King, 95 Tenn. 60, 31 SW 983. 

35. Fraser v. Fraser, 77 N. J. Eq. 
205, 75 A 979 [aff.78 N. J. Eq. 296, 
81 A 133]. See generally Judgments 
[22 Cyc 623). 

36. U. S.—German sav., etc., Soc. 
v. Dormitzer, 192 U. S. 125, 24 SCt 


infra § 


222 Fed. 186, 137 CCA 626. 

Ala.—Ingram vy. Ingram, 143 Ala. 
129, 42 S 24, 111 AmSR 81. 

Cal.—In re Hancock, 156 Cal. 804, 
106 P 58, 134 AmSR.177; In re James, 
99 Cal. 374, 33 P 1122, 37 AmSR 60, 

Conn.—Gildersleeve Vv. Gilder- 
Sleeve, 88 Conn. 689, 92 A 684, Ann 
Cas1916B 920. 


D. C.—Ogden y. Ogden, 17 App. 104. 
Ga.—Solomon vy. Solomon, 140 Ga. 


Ill.—Forrest v. Fey, 218 Ill. 165, 
75 NE 789, 109 AmSR 249, 1 LRANS 
740; Field v. Field, 215 Ill. 496, 74 
NE 443 [aff 117 Ill. A. 307]; Dun- 
ham v. Dunham, 162 Ill. 589, 44 NE 
841, 35 LRA 70. 


379, 78 SE 1079. 


Towa.—Beeman v. Kitzman, 124 
Iowa 86, 99 NW 171. 

Md.—Walker v. Walker, 125 Md. 
649, 94 A 346, AnnCas1916B 934. 

Mass.—Perkins v. Perkins, 225 
Per 82, 118 NE 841, LRA1917B 

Minn.—McHenry vy. Bracken, 93 
Minn. 510, 101 NW 960; Thelan v. 


Thelan, 75 Minn. 433, 78 NW 108. 

N. J.—Thompson v. Thompson, 
(Ch.) 103 A 856; Royal Arcanum vy. 
Carley, 52 N. J. Eq. 642, 29 A 813. 

N. Y.—Atherton y. Atherton, 155 
N. Y. 129, 49 NE 933, 68 AmSR 650, 
40 LRA 291 [rev on other grounds 
T8i- U.S, 155, 24, SCL 5445-455 a. Teds 
(9A | ssHuntov, sehunt. 72MIN. syn olde 8 
AmR 129 [app dism 131 U. S. appen- 
dix CLXIV, 24 L. ed. 1109]; Kerr v. 
Kerr, 41 N. Y. 272; Hall v.. Hall, 139 
App. Div. 120, 123 NYS 1056; Matter 
Geo Betseiis, 65 Misc. 415, 121 NYS 

N. C.—State v. Herron, 175 N, C. 
754, 94 SE 698. 

S| C.—State v. Westmoreland, 76 
S.C. 145, 56 SE 673, 8 LRANS 842. 

Tex.—Jones v. Bartlett, (Cine cA) 
189 SW 1107; Morgan v. Morgan, 1 
Pexa Ci ven Ae 315, 21 SW 154. 

Vt.—Deyette v. Devette, 104 A 232. 

Wis.—St. Sure v. Lindsfelt, 82 Wis. 
346, 52 NW 308, 33 AmSR 50, 19 
LRA 515. 

See State v. Giroux, 19 Mont. 149, 
47 P 798 (holding that, where the 
judgment roll in an action for di- 
vorce in a foreign state shows noth- 
ing on its face indicating that the 
decree was void, and there is evi- 
dence from the clerk who issued the 
summons, and the _ sheriff who 
served it, that there was no fraud in 
the service of such summons upon- 
defendant, there is no evidence on 
which to base a finding that the di- 
vorce was void). 

See also supra § 435. 


37. U. S—German Sav., ete., Soc. 
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ted foreign divorce decrees to be impeached ‘‘for 
want of jurisdiction,’?’ when other judgments could 
not have been similarly attacked, because of reluc- 
tance to permit foreign courts to fix the .marital ° 
status of resident citizens, and because of the pe- 
cular character of the marriage relation.®® 
the validity of the decree may be overcome by proof 
that the parties were not domiciled within the terri- 
torial jurisdiction of the foreign court;*® and a 
foreign divorce may be attacked by showing that it 
was granted to a nonresident plaintiff,t? but there 
are cases to the contrary,*! the rule being laid down 
that, where the jurisdictional facts with respect 
to residence are litigated in the court of the state 
in which the decree-of divorce is rendered, with 


v. Dormitzer, 192 U. S. 125, 24 SCt 

Pom Aseaeds O73: 
Mich.—Peo. v. 25 Mich. 
46 


247, 12 AmR. 260. 
N. Y.—Hoffman v. Hoffman, 

N. Y. 30, 7 AMR 299; Kerr vy. Kerr, 

41 N. Y. 272. 


S. C.—McCreery v. Davis, 44 S. C. 


Dawell, 


195, 22 SH.178, 51 AmSR 794, 28 
LRA 655. 

Tex.—Jones y. Bartlett, (Civ. A.) 
189 SW 1107. 

38. Miller y. Miller, 89 Kan. 151, 
130 P 681. 

39. Iowa.—Neff v. Beauchamp, 74 


Towa 92, 36 NW 905; State v. Fleak, 
54 Iowa 429, 6 NW 689. 

La.—Benton’s Succe., 106 La, 494, 31 
S 123, 59 LRA 135. 

Mass.—Andrews v. Andrews, 176 
Mass. 92, 57 NE 333 [aff 188 U.S. 
14, 22 SCt.237, 47 L. ed. 366]; Shan- 
non v. Shannon, 4 Allen 134. 

Mich.—Peo. v. Dawell, 25 Mich. 
247, 12 AmR 260. 

N. Y.—Kerr v. Kerr, 41 N. Y. 272; 
Munson v. Munson, 60 Hun 189, 14 
NYS 692; Bradshaw v. Heath, 13 
Wend. 407. 

Ont.—Rex v. Wood, 25 Ont. L. 63, 
20 OntWR 399, 3 OntWN 227; Swai- 
zie v. Swaizie, 31 Ont. 324; Milloy v. 
Wellington, 3 OntWR 561. 

40. Cal.—Steinbroner Vv. Sst 
broner, 30 Cal. A. 673, 159 P 235. 

Tll.— Dunham v. Dunham, 162 Til. 
589, 44 NE 841, 35 LRA 70: Field v. 
Field, 117 Ill. A. 307 [aff 215 Ill. 496, 
74 NE 443]. 

La.—Smith vy. Smith, 43 La. Ann. 
1140, 10 S 248. 

Me.—Gregory v. Gregory, 78 Me. 
187, 3 A 280, 57 AmR 792 

Minn.—Sammons vy. Pike, 108 Minn. 
291, 120 NW 540, 122 NW 168, 133 
AmSR 425, 23 LRANS 1254 and note; 
Thelan v. Thelan, 75 Minn. 433, 78 
NW 108. 

N. H.—Leith v. Leith, 39 N. H. 20. 

N. C.—State v. Herron, 175 N. C. 
754, 94 SE 698. 

Ss. C.—State v. Westmoreland, 76 
S. C. 145, 56 SE 673, 8 LRANS 842. 

41. Waldo v. Waldo, 52 Mich. 91, 
17 NW 709 (where defendant ap- 
peared but the holding is not placed 
on that ground); and cases infra 
note 42. 

[a] Reason for rule.—‘‘The posi- 
tion taken is that it was competent 
in this private and collateral action 
to submit original evidence in regard 
to the plaintiff's residence during the 
suit for divorce and get a new finding 
on it and in case of its being repug- 
nant to the ruling which the first 
tribunal, in adjudicating on the evi- 
dence before it, was led to make on 
the same point, to thereupon claim 
and insist that such opposite de- 
termination was sufficient to annul 
the judgment for divorce so far as 
concerns this case. Under the prin- 
ciple thus contended for the fate of 
the prior judgment might depend on 
the slightest circumstantial differ- 
ence between the evidence originally 
given and the evidence produced on 
such collateral inquiry. 


ein- 


“utility 
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Thus 


cree. 


the decree.*® 


might hinge on divergencies of opin- 
ion in regard to matters of inference 
concerning the plaintiff's actual in- 
tent. Indeed the event might turn 
on considerations still further re- 
moved trom reliable criteria. The 
final result with all its important 
consequences, might come at last toa 
depend on the idiosyncrasies or the 
acquired peculiarities of the triers. 
Such risks ought not to be taken 
where policy concurs with safety and 
in requiring the door to be 
closed against them. I agree with 
the circuit judge that the Indiana de- 
cree is prima facie valid, and is not 
to be found inoperative at one time 
and operative at another, as juries 
or judges, acting on original facts in 
collateral litigations about property, 
may differ from each other or from 
the first tribunal, on the mixed ques- 
tions of law and fact whether the 
plaintiff was an actual resident of 
Indiana when she sued for the di- 
vorce.” Waldo v. Waldo, 52 Mich. 
94, 99, 17 NW 709. 

42. Miller v. Miller, 89 Kan. .151, 
130 P 681; McCormick vy. McCormick, 
82 Kan. 31, 107 P 546; In re Wallace, 
75 Kan. 432, 89 P 687; In re Ellis, 55 
Minn. 401, 56 NW 1056, 43 AmSR 
514, 23 LRA 287; Guggenheim v. 
Wahl, 203: N. Y. 390, 96 NE 726, 
AnnCas1913B 201; Tiedemann vy. 
Tiedemann, 172 App. Div. 819, 158 
NYS $51 [aff 225 N. Y¥. 709 mem]; 
Lie v. Lie, 96 Mise, 3, 159 NYS 748; 
Richards v. Richards, 87 Misc. 134, 
149 NYS 1028. 

43. Jung v. Jung, 85 .N. J. Ea. 372; 


‘96 A 499; Magowan v. Magowan, 57 


N. J. Eq. 322, 42 A 330, 73 AmSR 
645; Fairchild v. Fairchild, 53 N. J. 
Eq. 678, 34 A 10, 51 AmSR 650. 

Fraud see infra § 848. 

44, In re Ellis, 55 Minn. 401, 56 
NW 1056, 43 AmSR 514, 23 LRA 
287 (‘The cases in which the ques- 
tion may arise may be divided into 
three classes: First, in proceedings 
between the State of the parties’ ac- 
tual residence and one of the parties; 
Second, in proceedings between the 
parties in the state of their actual 
residence, where the divorce in the 
other state was procured on the ap- 
plication of one of them, the other 
not appearing in the action to pro- 
cure it; Third, in prceceedings be- 
tween the parties when both volun- 
tarily appeared in the acticn in which 
the divorce was granted, and con- 
sented to the jurisdiction, or that the 


court might determine the facts on 
which the jurisdiction depended’). 

45. Ind.—Hood vy. State, 56 Ind. 
263, 26 AmR 21. 

Mich.—Peo. v. Dawell, 25 Mich. 
247, 12 AmR 260. 

Minn.—State v. Armington, 25 
Minn. 29. 

Oh.—Van Fossen v. State, 37 Oh. 
St-31757 41 <AmR 507 

S. C.—State v. Westmoreland, 76 
S. C. 145, 56 SE 673, 8 LRANS 842. 

46. U. S.—German Sav., etc., Soc. 
v. ~“Dormitzer, 192 U. S: 155, 24 SCt 
224, 48°30) 6a e3is [atiecs Wash. 132, 


[§§ 845-846 


both parties before the court, the decree cannot be 
questioned collaterally in another jurisdiction with 
respect to such jurisdictional facts,4? unless the 
decree was obtained by fraud.** 
also been made between cases arising between the 
parties, and those between the state and one of the 
parties ;#4 whatever the rule may be in the first case, 
the state is not bound by the foreign judgment, but 
may show the jurisdictional facts as to residence.*® 

[§ 846] b. Conclusiveness of Recitals of De- 
Recitals of the existence of jurisdictional 
facts in the foreign decree or findings of the foreign 
court may be contradicted in a collateral attack on 
Thus it has been held that a recital 
of appearance on the part of defendant,** or a re- 


A distinction has 


62 P 862]. And see Bell v. Bell, 181 
U.S: ‘175, 21 SCt 551, 45 Li edt 804 
[aff 157 N. Weiuol bs NE 1123] (hold- 
ing’ that the recitals in proceedings 
for divorce of the facts necessary to 
give jurisdiction may be contradicted 
in a suit between the same parties 
in another state). 


Ala.—Ingram vy. Ingram, 143 Ala. 
129, 42 S 24, 111 AmSR 31. 
Cal.—In re James, 99 Cal. 374, 33 


‘P 1122, 37 AmSR 60; Steinbroner v. 


Sreimpronens S0MCals. Al? C735 toe 

Me.—Gregory v. Gregory, 78 Me. 
187, 3 A 280, 57 AmR 792: 

Mass.—Andrews v. Andrews, 176 
Mass. 92, 57 NE 333 [aff 188 U. S. 14, 
23 SCt 237, 47 L. ed. 366]; Adams v. 
Adams, 154 Mass. 290, 28 NE 260, 13 
LRA 275; Sewall v. Sewall, 122 Mass. 
156, 28 AmR 299; Hanover v. Turner, 
14 Mass. 227, 7 AmD 203. 

Mich.—Reed v. Reed, 52 Mich, 117, 
17 rae 720, 50 AmR 247 


Je —Thompson ve Thompson, 
ch) 103 A 856. 
Y.—Hoffman v. Hoffman, 46 


N. Ny. 30, 7 AmR 299; Kerr v. Kerr, 
41 N. Y. 272; Lie*y. Lie, 96 Misc. 3, 
159 NYS 748. 

Pa.—Com. v. Bolich, 18 Pa. Co. 401. 

S. C.—State v. Westmoreland, 76 
S. C. 145, 56 SH 673, 8 LRANS 842. 

Tex.—Givens v. Givens, (Civ. A.) 
195 SW 877. 

Ont.—Switzer v. Switzer, 10 Ont 
WR 406. 

See also supra § 436. 

[a] Construction of recital.— A 
judgment in a divorce action in an- 
other state not of the marital domi- 
cile, reciting that “the defendant 
having been legally summoned by 
publication and having failed to ap- 
pear, the court find the defendant in 
default for answer or demurrer to 
said petition and find that the alle- 
gations thereof are confessed by him 
to be true,” is equivalent to a recital 
that defendant at no time before the 
rendition of judgment appeared, as 
against which a stipulation, made a 
part of the record, subscribed by de- 
fendant’s attorney, acknowledging 
service of notice, cannot operate as 
an appearance, so .as to give the 
court jurisdiction of defendant’s per- 
son, requiring recognition in New 
York of a divorce granted to plain- 
tiff thereunder, and justify her ap- 
pointment as administratrix of the 
estate of one whom she subsequently 
married. Matter of Higgins, 65 Misc. 
415, 416, 121 NYS 907. 

{b] Constitutional law.—Neither 
U. S. Const.«art 4 § 1, nor the act 
of congress passed in pursuance 
thereof, prevents an inquiry into the 
jurisdiction of the ccurt of another 
state in which a judgment offered in 
evidence was rendered, and the judg- 
ment may be contradicted as to the 
facts necessary to give the court ju- 
risdiction, even though the record 
recites that they did exist. Kerr v. 
Kerr, 41°N. Y. 272. 

47... Kerr, vy Kerr, 41) “Nissen ales 
Dormitzer v. German Say., ete., Soc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cital or a finding as to the residence of the par- 
ties,48 may be contradicted. But such recitals in 
a decree are conclusive, unless the recital is con- 
tradicted by other parts of the record, or by the 
proof made independently of the record, where such 
proof is admissible.*9 Where the entire record is 
absent, a recital of the decree that legal service 
was had establishes a prima facie case of due and 
legal service;®° but where there is a record, such 
recital may be overthrown by showing by other 
parts of the record, of equal dignity and importing 
equal verity, that such recital is untrue.®! It is 
settled, however, that nothing short of a clear con- 
tradiction in the judgment roll will affect the re- 
cital.5? 

[§ 847] c. Presumption of Jurisdiction. It 
has been held in a few cases that since jurisdiction 
over the subject of divorce is a special authority 
not recognized by the common law, proceedings in 
relation to it stand upon the same footing with 
those of courts of limited and inferior jurisdiction, 
unaided by any legal presumptions in their favor;°* 
-and where this is the rule there is no presumption 
of jurisdiction where it does not appear by the for- 
eign record that either of the parties was domiciled 
within the state,°* and that defendant was legally 


23 Wash. 132, 62 P 862. But see Mat- 
ter of Higgins, 68 Misc. 259, 124 NY 
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law, it must strictly comply with the 
requirements of the statute, and this 


[19.ClJ.]_ 87% 


served or voluntarily appeared.®> The general rule, 
however, is that in the absence of evidence to the 
contrary, it is ordinarily presumed that a foreign 
court which has assumed to grant a divorce is au- 
thorized to do so by the statutes of the state of 
whose government it forms a part,°® and the courts 
will take judicial notice of the laws of a sister 
state which has granted a divoree.5? Presumptions 
as to foreign laws, however, are generally confined 
to those states or countries in which the common 
law is the law of the land,>* and the courts will not 
presume the existence in a foreign country of a law 
which is repugnant to the laws of the state in which 
the presumption is sought to be upheld.®® However, 
this presumption of jurisdiction applies only when 
the record is silent upon the question, and if there 
is an affirmative showing in the record that there 
was no jurisdiction, the judgment or decree will be 
void.®° To rebut the presumption, clear proof of the 
facts necessary to be established to show the want of 
jurisdiction must be adduced.*+ 

[§ 848] 3. Fraud. Although there are cases 
holding directly to the contrary,®? according to the 
weight of authority, a foreign decree of divorce may 
be collaterally impeached for fraud.®* Yet it can 
only be for fraud extrinsic or collateral to the mat- 
Evidence [16 Cyc 821]. 

59 


St. Sure v. Lindsfelt, 82 Wis. 


NW_ 308, 33 AmSR 50,- 19 


S 1005 (holding that a recital in a 
divorce judgment rendered in a sister 
state that defendant failed to appear 
is conclusive upon plaintiff, and is 
not overcome by a waiver of service 
of notice of taking depositions in the 
action filed therein, purporting to be 
signed by defendant’s attorney). 

48. U. S.—Cheever v. Wilson, 9 
Wall. 108, 19 L. ed. 604 (quere). 

Cal.—Steinbroner vy. Steinbroner, 
30) Gail: *A-~6735 159) 235. 


Me.—Gregory v. Gregory, 78 Me. 
187, 3 A 280, 57 AmR 792. 
Mass.—Adams Vv. Adams, 154 


Mass. 290, 28 NE 260, 13 LRA 275. 

Mich.—Peo. v. Dawell, 25 Mich. 247, 
12 AmR 260. 

Minn.—Thelen v, Thelen, 75 Minn. 
433, 78 NW 108. 

N. Y.—Cross v. Cross, 108 N. Y. 
628, .15- NE) (3333 Kerr’ vy. Kerr,4 41 
N. Y. 272; Lie v. Lie, 96 Misc. 3, 159 
NYS 748. 

Ss. C.—State v. Westmoreland, 76 
S. C. 145, 56 SE 672, 8 LRANS 842. 

49. In re Pusey, (Cal.) 170 P 846. 

[a] If the recital is sufficient and 
the other parts of the record are 
equivocal, or if the independent proof 
is not of necessity inconsistent with 
the recital, such recital will prevail, 
and the judgment will be held valid 
by virtue’ thereof. In re Pusey, 
(Cal.)' 170 P 846. 

50. Howard v. Strode, 242 Mo. 210, 
146 SW 792, AnnCas1913C 1057. 

51. Forrest v. Mey, 208 1s 165.875 
NE 689, 109 AmSR 249, 1 LRANS 
740; Silvey v. Silvey, 192 Mo. A, 179, 
180 SW 1071; Northcut v. Lemery, 8 
Orin ste: 

52. Hilbish v. Hattle, 145 Ind. 59, 
44 NE 20, 33 LRA 783; Northcut v. 
Lemery, 8 Or. 316. 

{a] Thus a decree reciting that 
defendant was summoned “as the 
law directs’ and that plaintiff was 
a resident of the county, cannot be 
collaterally attacked because the af- 
fidavit required to precede and au- 
thorize publication of notice to de- 
fendant, a nonresident, does not: ap- 
pear from the record, or because the 
petition does not allege plaintiff's 
residence. Hilbish v. Hattle, 145 
Ind. 59, 44 NE 20, 38 LRA 783. 

53. Com. v. Blood, 97 Mass. 538; 
State v. Armington, 25 Minn. 29. See 
Northecut v. Lemery, 8 Or. 316 
(where a court of general jurisdic- 
tion exercises a special power con- 
ferred upon it by statute, and not ac- 
cording to the course of the common 


compliance must affirmatively appear 

from the record itself). 

ie State vy. Armington, 25 
55. Com, v. Blood, 97 Mass. 588. 
56. Ala. — McLaughlin v. Mc- 


Minn. 


Laughlin, 79 S 354; Thompson v. 
Thompson, 91 Ala. 591, 8 S 419, 11 
LRA 443. 


Cal.—In re Pusey, 170 P 846; In 
re Hancock, 156 Cal. 804, 106 P 58, 
134 AmSR 177. 

Tll.— Forrest v. Fey, 218 Ill. 165, 75 
NE 789, 109 AmSR 249, 1 LRANS 
740; Rendleman y. Rendleman, 118 
Tiiey25 1, oo NED V3. 

Minn.—McHenry v. Bracken, 93 
Minn. 510, 101 NW 960. 

Mo.—Howard vy. Strode, 242 Mo. 
210, 146 SW 792, AnnCas19138C 1057. 

N. J.—Royal Arcanum y. Carley, 
52.N. J: Hq. 642,29 A 813. 

N. Y.—Hunt v. Hunt, 72 N. Y. 217, 
28 AmR 129 [app dism 131 U. S. ap- 
pendix CLNIV, 24 L. ed. 1109]; Tiede- 
mann v. Tiedemann, 12 App. Div. 
819, 158 NYS 851-[aff 225 N. Y. 709 


mem]. 

Pa.—Skellie v. Lehr, 17 Pa. Dist. 
585. 

Tex.—James. v. James, 81 Tex. 373, 
16 SW 1087. 

Ont.—Swaizie v. Swaizie, 31 Ont. 
324. 


See also supra § 437. 

[a] Constructive service.—Where 
a foreign divorce decree was offered 
in evidence, and it recited that legal 
service was had by publication, it 
must be presumed that the statutes 
of the state where it was rendered 
authorized constructive service by 
publication. Howard v. Strode, 242 
Mo. 210, 146 SW 792, AnnCas1913C 
1057; Anthony v. Rice, 110 Mo. 223, 
19 SW 428. 

57. Dormitzer v. German _ Sav., 
ete., Soc., 23 Wash. 132, 62 P 862 
{aff 192 U. Si} 125, 24 SCt 221, 48 
L. ed. 373] (under the constitutional 
provisions requiring each state to 
give full faith and credit to the ju- 
dicial proceedings of the courts of 
another state, judicial notice will be 
taken of the laws conferring jurisdic- 
tion on the court of a sister state 


which has granted a divorce). See 
Evidence [16 Cye 884]. 

Judicial notice see Evidence [16 
Cye 821]. 

58. St. Sure v. Lindsfelt, 82 Wis. 


346, 52 NW 308, 33 AmSR 50, 19 
LRA 515. 


Presumptions as to foreign law see 


346, 52 
LRA 515 (the courts will not pre- 
sume the existence in a foreign state 
of a law authorizing a divorce upon 
the ground of the husband’s convic- 
tion of an offense without notice or 
hearing and two years after he and 
his wife had left the country and be- 
come citizens of another state). 

60, Forrest v. Fey, 218 Ill. 165, 75 
ae 789, 109 AmSR 249, 1 LRANS 

61. Swaizie v. Swaizie, 31 Ont. 324. 

62. Hood v. Hood, 11 Allen 
(Mass.) 196, 87 AmD 709; Hicks v. 
Hicks, 69 Wash. 627, 125 P 945; Pey- 
ton vy. Peyton, 28 Wash. 278, 68 P 
757. But see Dormitzer v. German 
Sav., etc., Soc., 23 Wash. 132, 62 P 
862 [aff 192 U. S. 125, 24 SCt 221, 48 


L. ed. 373]. 
63. Ala.—Ingram y. Ingram, 143 
Ala. 129, 42 S 24, 111 AmSR 31; 


Thompson v. State, 28 Ala. 12. 
Ga.—Matthews v. Matthews, 139 
Garb23 i CaS Hes ob.i a 
Ill.—Field v. Field, 215 Ill. 496, 74 
NE 443 [aff 117 Ill. A. 307]; Dunham 
v. Dunham, 162 Ill. 589, 44 NE 841, 
35 LRA 70. 


Iowa.—Beeman vy. Kitzman, 124 
Iowa 86, 99 NW 171. 

Mich.—Peo. v. Dawell, 25 Mich. 
247, 12 AmR 260 

N. J.—Dumont v. Dumont, (Ch.) 


45 A 107; Magowan vy. Magowan, 5T, 
INiegdl Ba. 822, 42 A 330, 73 AmSR 
645; Fairchild y. Fairchild, BSrEN: Mos 
Eq. 678, 34 A 10, 51 AmSR 650; Royal 
Arcanum v. Carley, 52 N. J. Eq. 642, 
29 A 813. 

N, Y.—Hunt v. Hunt, 72 N. Y. 217, 
28 AmR 129 [app dism 131 U. S. ap- 
pendix CLXIV, 24 L. ed, 1109]; Kin- 
nier v. Kinnier, 45 N. Y. 535, 6 AmR 
132; Hall v. Hall, 139 App. Div. 120, 
123 NYS 1056. 

Tenn.—Thoms v. King, 95 Tenn. 60, 
31 SW 983. 

peask .—Maday v. Maday, 4 Sask. L. 


See also supra § 435. 

[a] Pendency of another action.— 
(1) While the pendency of an action 
for divorce in one state will not con- 
stitute a legal bar to an action sub- 
sequently commenced in another 
state between the same parties, yet it 
is a fact of which the second court 
should be fully advised, as it is a 
ground upon which it may, in the ex- 
ercise of its discretion, and in the 
spirit of comity, stay its proceedings, 
where it can do so without prejudice 
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ter tried in that action;®* there must be fraudu- 
lent allegations and representations, designed and 
intended to mislead, with knowledge of falsity, and 
resulting in damaging deception,®® and the proof 
must be of the most satisfactory and convincing 
kind.** A decree cannot be impeached by either of 
the parties thereto, by reason of false testimony 
given at the time, even though given by a party,*? 
or by reason of collusion and agreement between 
the parties,®* or the fraud of a party in procuring 
an irregular exercise of jurisdiction,®® or by the 
fact that a party not competent as a witness under 
the laws of the state was permitted to testify in 
his own behalf.7° So where the wife appeared in 
the suit, and accepted the amount awarded to her 
by the decree for alimony, she will not be permitted 
to impugn the decree on the ground that it was 
fraudulently obtained.™ 

A stranger to the decree can only impeach it col- 
laterally for fraud when it injuriously affects him.7? 
Within this rule, it has been held that one who sub- 
sequently marries one of the divorced parties has 
no such interest as will enable him to attack the de- 
Cheer 

[§ 849] D. Estoppel against Attack—l. By 
Judgment Refusing to Vacate Decree. An attempt 
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[§§ 848-851 


the decree was granted, to set it aside, which was 
defeated upon technical grounds solely, does not 
preclude him from impeaching it in the state of his 
residence on the ground that the foreign court had 
no jurisdiction.’* 

[§ 850] 2. By Recognizing Decree as Valid. 
When defendant in a foreign decree of divorce does 
some act which in itself recognizes the validity of 
the decree, he is estopped from afterward impeach- 
ing the decree.7® Thus the authorities are practical- 
ly unanimous in favor of the proposition that a 
remarriage estops the party entering into it,’? or 
his executor,’? from denying the validity of the 
previous divorce, and from claiming anything, such 
as property, which is incidental to the marital rela- 
tion.7 But it may not operate to prevent his re- 
sisting an order for alimony, which did not form a 
necessary part of the decree dissolving the mar- 
riage.”? The fact that defendant simply disregard- 
ed the decree and did not contest its validity in the 
state where it was rendered is not sufficient to show 
that he acquiesced in it so as to estop him from 
impeaching it in the state of his residence.®° 

[§ 851] 3. Right of Prevailing Party to At- 
tack Decree. A party who has obtained a foreign 
divorcee cannot thereafter be heard to impeach the 


by defendant, made in a court of 


to the rights of its citizens; and 
where the second action is ex parte, 
and plaintiff conceals the fact of the 
pendency of another action in a dif-. 
ferent state, in which issue has been 
joined on facts essential to the juris- 
diction of the second court, such con- 
cealment amounts to a fraud on the 
court. Dunham v. Dunham, 162 Ill. 
589, 44 NE 841, 35 LRA 70. (2) But 
it is not fraud for one whose bill for 
divorce was voluntarily dismissed by 
him before the joinder of issue ina 
court in one state to obtain a decree 
for divorce in another state without 
informing the court of the dismissal. 
eas v. King, 95 Tenn. 60, 31 SW 

Fraud as to service of process see 
supra § 842. 

64. Miller v. Miller, 89 Kan, 151, 
130 P 681; McCormick v. McCormick, 
82 Kan. 31, 107 P 546; Larimer v. 
Knoyle, 43 Kan. 338, 23 P 487; Dey- 
ette v. Deyette, (Vt.) 104 A 232. 

65. Hunt v. Hunt, 72 N. Y. 217, 28 
AmR 129 [app dism 131 U. S. ap- 
pendix CLXV, 24 L ed. 1109]; Kin- 
nier v. Kinnier, 45 N. Y. 535, 6 AmR 


132. 

66. Royal Arcanum y. Carley, 52 
N. J. Eq. 642, 29 A 813; Kirrigan v. 
Kirrigan, 15 N. J. Eq. 146 


Pacee Deyette v. Deyette, “vt. 104 
232. 
68. Elliott v. Wohlfrom, 55 Cal. 


384; Chapman v. Chapman, 224 Mass. 
427, 118 NE 359, LURA1916F 528; In 
re Pllis, 55 Minn. 401, 56 NW 1056, 43 
AmSR 514, 23 LRA 287; Nichols v. 
Nichols, 25 N. J. Eq. 60. 

{a] “One reason why they ought 
not to be permitted, by going into an- 
other State and procuring a divorce, 
to escape accountability to the laws 
of their State, is that their act is a 
fraud upon the State, and an attempt 
to evade its laws, to which it in no 
wise consents, and it may therefore 
eomplain. But the parties do con- 
sent, and why should they be heard 
to complain of the consequences to 
them of what they have done? Why 
shovld they be permitted to escape 
those consequences by saying: ‘It 
is true that by a false oath made by 
one of us, and connived at by the 
other, we committed a fraud in the 
Wisconsin court, and induced it to 
take cognizance of the case; but now 
we ask to avoid its judgment, by 
proof of our fraud and perjury or 


the state where 


subornation of perjury.’” In re Ellis, 
55 Minn. 401,’ 4138, 56 NW 1056, 43 
AmSR 514, 23 LRA 287. 

69. McCormick y. McCormick, 82 
Kan, 31, 107 P 546. 

70. Hunt v. Hunt, 72 N. Y. 217, 28 
AmR 129 [app dism 131 U. S. ap- 
pendix clxv, 24 L. ed. 1109]. 


71. Kirrigan v. Kirrigan, 15 N. J. 
Eq. 146. 
72. Rupp v. Rupp, 156 App. Div. 


389, 141 NYS 484; Hall v. Hall, 139 
App. Div. 120, 123 NYS 1056; Blon- 
din v. Brooks, 83 Vt. 472, 76 A 184; 
Bater v. Bater, [1906] P. 209, 4 Ann 
Cas 854, 5 BRC 707. 

73. Kinnier v. Kinnier, 45 N. Y. 
535,, 6 AmR 132; ) Hall’ ‘v. all, 1139 
App. Div. 120, 123 NYS 1056; Ruger 
v. Heckel, 21 Hun (N. Y.) 489 [aff 85 
N. Y. 483]; Davis v. Davis, 2 Misc. 
549, 22 NYS 191; Deyette v. Deyette, 
(Vt.) 104 A 232; Cromarty v. Cro- 
marty, 38 Ont. L. 481, 11 OntWN 342, 
412, 12 OntWN 253. 

fa] One who induces defendant to 
obtain the foreign divorce and finances 
her in so doing is precluded from 
obtaining a judicial annulment of the 
marriage predicated on the invalidity 
of the divorce. Kaufman v. Kauf- 
man, 177 App. Div. 162, 163 NYS 566. 

74. Hoffman v. Hoffman, 46 N. Y. 
30, 7 AmR 299. See also supra § 438. 

75. Kirrigan vy. Kirrigan, 15 N. J. 
Eq. 146; Dusenberry v. Dusenberry, 
20 Pa. Dist. 678. See also supra § 438. 

76. Cal.—Bruguiere v. Bruguiere, 
172 Cal. L99 155 Poss: 

Colo.—Arthur v. Israel, 15 Colo. 
147, 25 P 81, 22 AmSR 381, 10 LRA 
693. 

Iowa.—Mohter v. Shank, 93 Iowa 
273, 61 NW 981, 24 LRA 161, 57 Am 
SR 274. z 

Minn.—Marvin v, Foster, 61 Minn. 
154, 68 NW 484, 52 AmSR 586. 

Pa.—Richardson’s Hst., 132 Pa. 292, 
19 A 82; Grimm vy. Grimm, 24 Pa. 
Dist. 90, 42 Pa. Co: 685. 

“We discover, upon principle, no 
sufficient reason why petitioner’s 
eonduct in the premises should not 
produce just as effective an estop- 
pel as if she had received the pro- 
ceeds of a void judgment for money. 
By her subsequent marriage with 
Israel during Arthur’s lifetime, she 
accepted, so far as was within her 
power, the benefits or privileges of 
the divorce decrees. The fact that 
she did not then know that those de- 


decree or deny its validity.®+ 


erees were void is a matter of no 
more consequence than is the igno- 
rance in this respect of one who, 
knowingly in all other articulars, 
receives the fruits of an ordinary 
void judgment at law.” Arthur v. 


Israel, 15 Colo; 147, 153, 25 P 81, 22 
AmSR 381, 10 LRA 6938. 

77. Grimm v. Grimm, 24 Pa. Dist. 
90, 42 Pa. Co. 685. 

78. Grimm vy. Grimm, 24 Pa. Dist. 
90, 42 Pa. Co. 685. 

79. Wekking v. Pfaff, 91 Fed. 60, 


33 CCA 328, 438 LRA 618; Grimm v. 

Crna 24 Pa. Dist. 90, 42 Pai Co. 
80. Dusenberry v. Dusenberry, 20 

Pa. Dist. 678. 

Cal.— Elliott v. Wohlfrom, 55 

Cal. 384. ; 

Iowa.—Ellis v. White, 61 Iowa 644, 
17 NW 28. 

Kan.—Bledsoe vy. Seaman, 77 Kan. 
679; 95) Py 576: 

Mich.—Judson v. Judson, 171 Mich. 
185, 137 NW 103. 

N. Y.—Guggenheim v. Wahl, 203 
N. Y. 390, 96 NE 726, AnnCas1913B 
201; Gibson v. Gibson, 81 Misc. 508, 
143 NYS 37; Kaufman v. Kaufman, 
163 NYS 566. But see Holmes vy. 
Holmes, 4 Lans. (N. Y.) 388 [rev 8 
AbbPrNS 1] (holding that a party is 
not estopped from denying the valid- 
ity of a foreign divorce obtained by 


him). 

Wash.—Ferry v. Ferry, 9 Wash. 
239,00 Eason 

Ont.—Swaizie v. Swaizie, 31 Ont. 


324. 

See also supra § 427. 

[a] Reasons for rule.—(1) ‘The 
question whether the court had ju- 
risdiction, either of the subject-mat- 
ter of the action or of the parties, 
is not important in such cases. Par- 
ties are barred from such conduct, 
not because the judgment obtained 
is conclusive as an adjudication, but 
for the reason that such a practice 
cannot be tolerated. People who in- 
voke the action of a court, and, 
through negligence or falsehood, mis- 
lead the court as to the existence of 
the facts upon which its jurisdiction 
depends and obtain a judgment for 
relief, will not afterwards be heard 
to deny the validity of such judg- 
ment.” Bledsoe v. Seaman, 77 Kan. 
679, 95 P 576. (2) “I know of no 
reason that will permit a party who 
has obtained in one State a decree of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“_—..hl 


ee he 


DIVORCIO—DO 


*DIVORCIO. In Spanish law, divorce. 

DIVORTIUM (Spanish, ‘‘divorcio’’; French, ‘‘di- 
vorce’’; Italian, ‘“divorzio”’). 2 In the later Roman 
law, the term ‘‘divortium’’ was applied to the form 
of terminating the marriage relation which required 
no more than the mutual consent of the spouses.? 
The act was not a judicial one, nor were any pro- 
ceedings in court necessary. Under the christian 
emperors, however, especially Justinian, this ‘‘free 
divorce’’ was considered curtailed,®> and the canon- 
ists evolved the doctrine, finally adopted by the 
Council of Trent, that a valid marriage is indis- 
soluble. In Spain and other countries where the 
common law is in force as part of the law of the 
land this doctrine still prevails, and no divorce is 
granted which will permit the parties to remarry.’ 
France, the first catholic country to break with the 
canonical doctrine, did so during the Revolution;§ 
this action was embodied in the civil code,® and 
while the old system was restored with the Bour- 
bons,!° these articles of the civil code were revived 
in 1852. Some of the Spanish-American countries 
have followed the French lead. Guatemala has very 
nearly returned to the late Roman law, allowing di- 
vorce by mutual consent and also at the instance of 


divorce, valid on its face, to attack 


) 
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either party, the latter, however, being only for 
specified causes.11 San Salvador also allows abso- 
lute divorce and on nearly a dozen grounds.’* In 
Porto Rico the marriage may be dissolved upon any 
one of eight grounds.!® In the Philippines, where 
the canonical rule previously obtained, an act 14 
of the legislature provides that ‘‘a petition for di-. 
voree can only be filed for dani igh on the part 
of the wife or concubinage on the part of the hus- 
band, committed in any of the forms described in 
the Penal Code’’;15 these grounds must be estab- 
lished, however, by a criminal sentence.1® ‘‘In Ger- 
many divorce has long been generally and readily 
permitted’’;17 and it is now provided for?® on 
numerous grounds, including insanity.1° In Japan 
divorce by mutual consent is authorized,?° as well as 
judicial dissolution, which may be declared for any 
one of ten grounds,?+ which, however, do not include 
the husband’s ‘carnal intercourse with other 
women.?? 

DIVORTIUM DICITUR A DIVERTENDO, QUIA 
VIR DIVERTITUR AB UXORE.”’ 

DiXIE LAND. A term which has been applied to 
those states which maintained slavery.?4 


DO. Literally ‘‘I give.’’?5 To perform.2® The 


it in another State in an action in 
which she is not a party. If wrong- 
fully obtained, it would be permit- 
ting a party to take advantage of 
her own wrong.” French y. French, 
74 Misc. 626, 634, 131 NYS 1053. 

[b] This rule has been applied (1) 
where a wife residing in one state 
obtains a divorce in another for a 
cause which is not recognized by the 
laws of the state in which she resid- 
ed, upon a service of process by pub- 
lication, and where after the death 
of her former husband she petitions 
for letters of administration upon his 
estate, claiming to be his widow. 
Matter of Swales, 60 App. Div. 599, 
70 NYS 220 [aff 172 N. Y. 651 mem, 
65 NE 1122 mem]. (2) It has also 
been applied so as to preclude a 
widow who has obtained such a di- 
voree from recovering dower in the 
real property of her former husband. 
Starbuck v. Starbuck, £73 N. Y. 5038, 
66 NE 193, 98 AmSR 681 [rev 62 App. 
Div. 437, 71 NYS 104]. (3) It has 
also been held by way of further ap- 
plication of this rule that the admin- 
istrators of a divorced husband can- 
not be heard to allege the nullity of 
a judgment in an ex parte divorce ac- 
tion in favor of the husband, because 
of want of jurisdiction over the 
wif2’s person. Matter of Morrisson, 
52) Hun! 1025 5 NYS 90° faff 117- N.Y. 
638, 22 NE 1130]. 

[ec] Divorce granted on cross bill. 
—When a complaint for divorce by a 
husband alleges his residence within 
the state, the wife who appears and 
procures a decree in her favor can- 
not afterward attack such decree on 
the ground that the husband was a 
nonresident. Ferry v. Ferry, 9 Wash. 
239, 387) P 431. 

1. See Divorce ante p1; Divortium 
post this page. 

2. See also Divorce ante p 1. 

[a] From the Latin.—In common 
speech, it means separation (departi- 
miento). “TIt] is the means by 
which the wife is separated from the 
husband, and the husband from the 
wife, on account of some impediment 
existing between them, when it is 
properly proved in court.” Law 1 tit 
10 partida 4 [quot Benedicto v. De 
la Rama, 3 Philippine 34, 40 (rev on 
other grounds 201 U. S. 303, 26 SCt 
485, 50 L. ed. 765)]. 

[b] “Divortio takes its name from 
the separation of the wills of man 
and woman, which are in a contrary 


state when separated, to what they 
were when the parties were united.” 
Law 1 tit 10 partida 4 [quot Bene- 
dicto v. De la Rama, 3 Philippine 34, 
40 (rev on other grounds 201 U. S. 
303, 26 SCt 485, 50 L. ed. 765)]. 

{c] “When the spouses are sep- 
arated by law, it is not then consid- 
ered that man separates them, but 
the written law, and the impediment 
existing between them.” Law 1 tit 
10 partida 4 [quot Benedicto v. De la 
Rama, 3 Philippine 34, 40 (rev on 
other grounds 201 U. S. 303, 26 SCt 
485, 50 L. ed. 765)]. 

8. Mackeldy Rom. L. (7th ed.) p 
119 note 3. ‘The rule was different 
in regard to a ‘free’ marriage, or 
marriage without manus. The disso- 
lution of such a marriage (divor- 
tium) could be brought about either 
by mutual agreement between both 
parties or by the will of one party 
only. The essential element was 
thus the intention to dissolve the 
marriage. It was only for the sake 
of having some sure criterion of the 
seriousness of such an intention that 
Roman Law required what was called 
a ‘repudium,’ i. e., an actual execu- 
tion of the intention to separate by 
means of an express notification ad- 
dressed by one to the other. Such a 
notification might be conveyed either 
by word of mouth or through a mes- 
senger; the lex Julia de adulteriis, 
with a view to facilitating proof, 
required the presence of seven wit- 
nesses. Accordingly a mere agree- 
ment to dissolve a marriage was not 
in itself sufficient to effect the disso- 
lution; in addition to the agreement 
there had to be a repudium mittere 
(dare) on the part of one of the 
spouses. And as far as the right to 
bring about a divorce was concerned, 
the legal position of the wife was 
precisely the same as that of the 
husband. The rules of divorce which 
were recognized in the case of free 
marriages were afterwards extended 
to marriages with manus.” Sohm 
Rom. L. pp 475, 476. Where divorce 
was broughtabout by the will of one 

party only it was termed “repudium.”’ 


Rea ehelay Rom. L. (7th ed) p 119 
note 3. 

4 Mackeldy Rom. L. (7th ed) p 
119 note. 


5. Codex V, VII; Digesta XXXIV 
(II); Mackeldy Rom. L. (7th ed) p 
120 note. 

6. Escriche Diccionario— Mackeldy 
Rom. l, (7th ed) p 121. 


7. Spanish Civ. ‘Code art 104. 

8. Law of Sept. 20, 1792. 

9. French Civ. Code arts 229-233. 

10. Law of May 8, 1816. 

11. Law of Febr. 12, 1894. Com- 
pare Guatemalan Civ. Code lib I, tit 
TVeEnDanSw Vie Ve 

12. Law of April 20, 1894. 

13. Porto Rican Civ. Code art 163 
et seq. 

14. nee 2710 (effective March 11, 
LOL E Soe 

Los Philippine Pen. Code, § 2710 
(specifying the keeping of a concu- 
bine in the home or outside with 
scandal). 

16. Act 2710 § 8. 

17. Holland Elements of Jurispr. 
(12th ed) p 178 note 38. 

18. German Civ. Code art 1564 et 


19. German Civ. Code art 1569. 
20. Japanese Civ. Code art 808. 
21. Japanese Civ. Code art 813. 

22. De Becker Annot. Civ. Code 
(Japan) III, 74, 75. 

23. A phrase meaning “Divorce is 
called from divertendo, because a 
man is diverted from his wife.” Black 
L. D.. [cit Coke Litt. p 235]. 

24. U. S. v. The William Arthur, 
28 F Cas. No. 16,702, 3 Ware 276, 280. 

25. Burrill L. D. [cit 2 Blackstone 
Comm. pp 310, 316; Coke Litt. p 9]. 

26. Webster Int. D. See also Done 
post p 444. 

[a] “Do all in his power” does not 
import that any unfair or improper 
means are to be resorted to, but evi- 
dently means that utmost diligence 
and ability are to be used. Hunt v. 
Test, 8 Ala. 713, 720, 42 AmD 659. 

[b] “Do as she pleases.’”’ — The 
words in a will empowering a widow 
to “do as she pleases” with the prop- 
erty bequeathed to her are inconsist- 
ent with the existence of an estate 
over, and she takes an absolute es- 
tate in fee. Breeden v. Welker, 2 
Tenn.=Ch. A. 109) a: 

[ec] “Do or put away.’”—In a cove- 
nant in a lease not to assign, trans- 
fer, set over, or otherwise do or put 
away ‘the lease or premises, the 
words otherwise “do or put away” 
signify any mode of getting rid of 
the premises entirely other than 
those enumerated. Crusoe vy. Bugby, 
2 W. BI. 766, 96 Reprint 448. 

{d] “Do” either a particular act 
or an act to be appointed by a third 
person see Studholme v. Mandell, 1 
Ld. Raym. 279, 280, 91 Reprint 1083. 

[e] “Do what he could.”—Brem- 


*By WILLIAM MorTtMER CROWTHER (Divorcio — Domesticated inclusive except the Spanish words and phrases), 


380 [19C.J.] 


ancient and aptest word of feoffment and of gift.?? 
The word is also used as an abbreviation for ‘‘dit- 


to.?? 28 


DO AND PERFORM. To submit to;?° to stand 


to;°° or to abide.*+ 


DOBLE VINCULO DE PARENTESCO. In Span- 
ish law, the same as ‘‘duplex vinculum.’’ °? 
An artificial basin or inclosure in con- 
nection with a harbor, for the reception of vessels ;*4 
a place for vessels, either excavated from the land, 
or surrounded by wharves;*° the slip or waterway 
extending between two piers or projecting wharves, 


DOCK.** 


49 N. Y. Super. 172, 


[f] “Does claim.”—A notice that 
a claimant intends to claim, and 
“does claim,” a lien for building ma- 
terial, simply gives notice of a pres- 
ent claim, which is quite distinct 
from a notice that the claimant has 
begun to enforce the claim. Goff v. 
Hosmer, 20) R.A 90s 925037 "A 533: 

{g] “Duly done.”—A board of 
health intending to assess a rate un- 
der a Statute providing for their mak- 
ing rates, gave notice of their inten- 
tion; but before the notice had ex- 
pired the act was repealed by another 


sen v. Engler, 
176 


act, which, however, saved “any- 
thing duly done,’ and provided for 
rating in a similar manner. The 


ignorance of the repeal, 
proceeded to make a rate. It was 
held to be a thing duly done. Reg. v. 
Justices of West Riding, 1 Q. B. D. 
220. 
[h] 


board, in 


“Not already done.”—In an 
ordinance under which an assess- 
ment was laid for regulating and 
grading a street, and for setting curb- 
stones, and flagging sidewalks ‘‘where 
not already done,’ the words “not 
already done” applied to that por- 
tion of the street in which it was not 
necessary to regulate, grade, etc.; 
they “exclude its application to parts 
of the line where the work contem- 
plated had been done, and continued 
to be in such state that further at- 
tention was unnecessary.” In re Bur- 
meister, 6 NYWklyDig 197. 

{i] Importing action.—(1) In a 
proviso in a lease giving power of re- 
entry “if the lessee shall do, or cause 
to be done, any act, matter or thing” 
contrary to the covenants and agree- 
ments contained therein, the words 
“do or cause to be done” import an 
act, and do not include an omission 
to do an act incumbent upon the les- 
see. Doe v. Stevens, 3 B. & Ad. 299, 
303, 23 BCL 75, 110 Reprint 112. (2) 
But an act of omission was held to 
be included in the expression “any- 
thing done.” Jolliffe v. Wallasey Lo- 
caljBoard, I. oR. S.C aeP.7 62: 

{i] Where “do” and “suffer” are 
used together, they are antithetical, 
“do” being active and “suffer” pas- 
sive. In re Moore, L. R. 17 Ir. 549. 

27. Burrill L. D. [cit 2 Blackstone 
Comm. pp 310, 316; Coke Litt. p 91]. 
See Covenants § 6; Deeds § 60. See 
also Dedi 18 C. J. p 33. 

28. Duerr v. Snodgrass, 58 W. Va. 
472, 475, 52 SE 531. See also Ditto 
Marks, 18 C. J. p 1404. 


29. Hewins v. Currier, 62 Me. 236, 
239. 

30. Hewins v. Currier, 62 Me. 236, 
239. 

ie Hewins v. Currier, 62 Me. 236, 
23 


Abide, do, and perform see Abide 

dates Je Dp 3051 note 22: Ld. 

32. Escriche Diccionario. 
33. Dock: 

Generally see Navigable Waters [29 
Cyc 341]. 

As included in exemption of railroad 
property from taxation see Taxa- 
tion [37 Cyc 919]. 

Authority to build see Municipal Cor- 
porations [28 Cyc 953]. 

Condemnation of land for see HEmi- 
nent Domain [15 Cyc 600]. 


DO—DOCKAGE 


or cut into the land for the reception of ships;%* 
a place where ships are loaded or unloaded.** It 


may include bulkheads,’** piers,®® slips,*? Surround- 


ing waters,‘ 


wharves,‘?, the space between 


wharves,#?- and the space between two contiguous 


wharves.** 


adjective.*® 


DOCKAGE. 


Control over see Municipal Corpora- 
tions [28 Cye 923]. 

Dedication of property for see Dedi- 
cation § .29. 

Department of, under city govern- 
ment see Municipal Corben ors 
[28 Cye 574]. 

Dry dock as ship or vessel subject 
el see Maritime Liens [26 Cyc 

Liability of city for injury caused by 
defective condition see Municipal 
Corporations [28 Cye 1309]. 
“Adjustable stern dock” see Ad- 

justable 1 C. J. p 1237 note 38 [b]. 
“Graving dock” see Graving Dock 

[20 Cye 1364]. 

384. Webster D. [quot Clark v. Los 

Angeles, 160 Cal. 317, 323, 116 P 966]. 
[a] Similar definition.—‘‘An arti- 

ficial basin in connection with a har- 

bor, used for the reception of vessels 
in the taking on or discharging of 
their cargoes, and provided with 
gates for preventing the rise and fall 
of the waters occasioned by the tides, 
and keeping.a uniform level within 

the docks.” Perry v. Haines, 191 

UNSH17) 33024 SCE 8 48Laedin73s 
[b] “Public dock.”—Boston v. Le- 

craw, 17 How. (U. S.) 426, 434, 15 L. 

ed. 118. 

{[e] “Pown dock.”—Boston v. Le- 

eraw, ae How. (U. S.) 426, 434, 15 L. 


ed. 11 

ray “Actual arrival in dock.”— 
Where a penalty was imposed by the 
Merchant Shipping Act of 1854 (17 & 
18 Vict. c 104 § 237) on every person 
who, without the permission of the 
master, ‘“‘goes on board any _ ship 
about to arrive at the place of her 
destination, before her actual arrival 
in dock or at the place of her dis- 
charge,” it was held that a _ ship 
which, at the time the respondent 
boarded her, had just entered a basin 
in the port of Bristol, which basin 
was a complete dock, forming part of, 
but separated by gates from, the 
rest of the docks, had actually ar- 
rived in dock, within the meaning of 
the section, although the dock was 
not the dock in which she ultimately 
discharged. Attwood v. Case, 1 Q. B. 
D134, Tort: 

fe] “High seas” distinguished.— 
On an indictment for larceny on the 
“high seas,” where it appeared that 
the supposed larceny was committed 
on board the American ship Augusta 
while she lay in an inclosed dock in 
the port of Havre in France, into 
which dock the water was admitted 
only at the will of the owners, by di- 
rection of the court a verdict was 


rendered for defendant, Story, J., 
saying: “Upon this evidence the in- 
dictment is not maintained. The 


place, where the ship lay, was in no 
sense ‘the high seas.’ The Admiralty 
has never held, that the waters of 
havens, where the tide ebbs and 
flows, are properly the high seas, un- 
less those waters are without low- 
water mark. The Common Law has 
attempted a still more narrow con- 


struction’ of the’ ‘terms, / Us (Sa -v. 
Hamiiton,26 F. Cas. No. 15,290, 2 
Mason 152. 

35. Bingham v. Doane, 9 Oh. 165, 


167. 
36. Webster D [quot Clark v. Los 
Angeles, 160 Cal. 317, 328, 116 P 966]; 


Also a place for building, 
laying up ships.*® 


In criminal courts. 
appropriated to an accused person during trial.*? 


repairing, or 
The term may be employed as an 
An inclosed space commonly 
nature of 


Compensation in the. 


rent,#8 and may include either the charge against 


Wescott v. American Creosoting Co., 
86 N. J. Eq. 194, $7 A 4938, 494. 

87. Worcester D. [quot Snow v. 
Morton, 8 N. S. 237, 246]. 

38. Hart v. Albany, 9 Wend. (N. 
Vi btn Sol e2e Aim D165), 

39. Wescott v. American Creosot- 
ing Co., 86 N. J. Eq. 104, 97 A 4938, 
494; Hart v. Albany, 9 Wend. (N. Y.) 
571, 591, 24 AmD 165. 


40. Hart v. Albany, 9 Wend. 
(N. Y.) 571, 591;-24 AmD 165. 

41. ~Hart “v.’ Albany, 9 “Wend: 
CN. Y.) 571, 591, 24 AmD 165; 

[a] Waterways are included in 
the term “dock.” Clark v. Los An- 


geles, 160 Cal. 317, 323,116 P 966. 

42. Roberts v. Brooks, 78 Fed. 411, 
415, 24 CCA 158: Hart v. Albany, 9 
Wend. (N. Y.) 571, 591, 24 AmD 165. 

[a] “Wharf” distinguished. — 
Bingham v. Doane, 9 Oh. 165, 167. 
See also Wharves [40 Cyc 892]. 

43. Boston v. Lacraw, 17 How. 
(U. S.) 426, 434, 15 L. ed. 118; State 
Vv. Babcock, 30 Nw J. Lie295 9310: 

44. Worcester D. [quot Snow. v. 
Morton, 8 N. S. 237, 246]. 

[a] ‘Dock, wharf, or quay” with- 
in English Workmen’s Compensation 
Act see Kenny v. Harrison, [1902] 2 


K, B. 168, 172; Hennessey v. McCabe, 


[1900] 1 Q. B. 491, 495. 

45. Worcester D. [quot Snow v. 
Morton, 8 N. S. 237, 246]. 

[a] “A dry dock differs from an 
ordinary dock only in the fact that 
it is smaller, and provided with ma- 
chinery for pumping out the water 
in order that the vessel may be re- 
paired.’”. Perry v. Haines; 191 U. S. 
1, 83,24 SCtmS, 45) lame deaion 

[b] Docking in drydock.—Where a 
charter party provided that, in the 
event of loss of time by reason of 
docking, there should be an abate- 
ment of hire money, the expression 
“docking” referred to loss of time 
in case it should be necessary to dry 
dock the vessel, and not to loss of 
time in waiting to reach a dock, so 
that it could be coaled. Anderson vy. 
Bowring, 197 Fed. 675, 678. 

46. Empire Warehouse Co. y. The 
Brooklyn, 46 Fed. 132, 133; Riverdale 
Realty Co. v. New York, 168 App. 
Div. 108, 106, 153 NYS 742: Decker v. 
ee ee 1S DeSmithr CN YS) -80; 


{a] “Dock berth.’”,-—It cannot be 
said as a matter of law that “having 
a dock berth’ means anything other 
than having a place for loading and 
unloading at a dock. Decker ov. 
ee auges 1s DetSniith GN ys) 780; 


{b]- “Dock privileges for unload- 
ing” necessarily include the use of 
the perpendicular side of the dock as 
a berth for the vessel, as much as 
the use of the horizontal surface 
where her cargo is deposited. Hm- 
pire Warehouse Co. v. The Brooklyn, 
46 Fed. 132, 133. 

[c] “A dock trial of a vessel’s 
boilers is a trial for the purpose of 
determining whether the boilers and 
the machinery connected therewith 
are in condition for actual service.” 
The Czarina, 152 Fed. 297, 299. 

47. Abbott L. D. 

48. Ives v. The Buckeye State, 13 


lea Cas. No. 7,117, 1 Newb. Adm. 69, 
| 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


DOCK AGE—DOCK WARRANT 


vessels for the privilege of mooring to the wharves 
or in the slips,*® or the pecuniary compensation for 
the use of a dock, while a vessel is undergoing re- 
pairs.6°° The term is used in contradistinction to 
‘‘wharfage,’’ 1 although the terms have been held 
to be synonymous,®? and are sometimes used inter- 
changeably as meaning a charge for the use of a 
wharf or dock.®% 

DOCKET.** As a noun. In its primary sense, a 
formal record of judicial proceedings ;°> a book or 
paper in which is entered a brief abstract of all 
proceedings in court,®°® sometimes called a ‘‘ docket 
book’’;°* a brief writing or statement of a judg- 
ment made from the record or roll, generally kept 
in books alphabetically arranged.5* In practice, a 
list prepared by the clerk of cases ready for trial;°° 
a list or calendar of causes prepared for the use 
of courts by the clerks.°° In its secondary meaning, 
a brief writing, on a small piece of paper or parch- 
ment, containing, the substance of a larger writ- 
ing ;®,an abstract ;°2 an epitome.®* 

Appearance docket. One in which the appear- 
ances in actions are entered, containing also a brief 
abstract of the successive steps in each action. 

Bar docket. An unofficial paper consisting of a 
transcript of the docket for a term of court, printed 
in small pamphlet form for distribution among 
members of the bar.® 

Judgment docket. A list of the judgments en- 
tered in a given court, methodically kept by the clerk 
or other proper officer, open to public inspection and 
intended to afford official notice to interested par- 
ties of the existence or lien of judgments.*%® 

Preference docket. One prepared by a clerk 
' which contains those cases which are to be tried by 
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preference.%? 

Strike‘a docket. A term used in the English 
bankruptcy law, being said of a creditor who enters 
into a bond engaging to prove that the debtor is a 
bankrupt, whereupon a fiat of bankruptcy is issued 
against the debtor.®® 

As a verb. To abstract and enter in a book 
called a ‘‘docket.’’ °° 

Docket book. A record prescribed by statute for 
the express purpose, among other things, of receiv- 
ing the entry of judgments.”° 

Docket entry. The term refers to the entries in 
the minute book or docket that the clerk is re- 
quired, by, statute, to keep, and not the entries in a 
judgment docket book which the clerk was not re- 
quired to keep, but which might properly be kept, 
if the judge so ordered, as a convenient index of the 
judgment debtors.” 

Docket fee. In practice, a lump sum allowed to 
attorneys for all their fees in a case, except, alone, 
the disposition fee;7? a deposit made with the clerk 
of court, which under the rules is required to be 
made whenever a cause is filed.? Also a fee that is 
charged ‘‘of course.’’ “* as, for instance, for docket- 
ing a ease or a judgment.’> Strictly speaking, there 
is no such thing in the law as a docket fee to clerks 
of appellate courts.7® 

DOCKETED JUDGMENT. Is a lien on all real 
property of the debtor in the county or counties in 
which it is docketed.”* 

DOCK WARRANT. A negotiable instrument in 
use in England, given by the dock owners to the 
owner of goods imported and warehoused in the 
docks, as a recognition of his title to the goods upon 
the production of the bills of lading, ete.78 


49. Peo. v. Roberts, 
664, 28 P 689. 

{a] It may accrue from the use of 
the dock in mooring for the purposes 
of protection and safety only. But 
the charge is ordinarily for the pur- 
pose of loading or unloading cargo on 
the dock. and that includes necessar- 
ily a berth for the vessel and a place 
of deposit for the cargo. Empire 
Warehouse Co. v. The Brooklyn, 46 
Fed. 132, 133. See generally Wharves 
[40 Cye 904]. 

50. Ives v. The Buckeye State, 13 
F. Cas. No. 7,117, 1 Newb. Adm. 69, 

[a] The owner of a dry dock has 
the right to demancé from those who 
seek its use whatever he considers 
a fair compensation, uncontrolled by 
the custom of other docks in other 
places. Ives v. The Buckeye State, 
ae iy Cas. No. 7,117, 1 Newb. Adm. 

51. Peo. v. Roberts, 92 Cal. 659, 
664, 28 P 689. 

52. Impire Warehouse Co. vy. The 
Brooklyn, 46 Fed. 132, 133; Balti- 
more y. Baltimore, ete, Steamboat 
Co.; 104 Md. 485, 497, 65 A 3538. 

58. Empire Warehouse Co. v. The 
Brooklyn, 46 Fed. 132, 133; Peo. v. 
Roberts, 92 Cal. 659, 664, 28 P 689. 

54. Docket: 

Generally see Appeal and Error § 
2451; Trial [88 Cyc 1278]. 

Admissibility as evidence see Evi- 
dence [17 Cyc 302]. 

Judicial notice of see Evidence [16 
Cyc 9168]. 

Jury trial, waiver by entry on see 
Juries [24 Cyc 159]. 

Mandamus to compel reinstatement 
or transfer of cause see Mandamus 
[26 Cyc 207, 208]. 

Motion, entry on see Motions [28 Cyc 


92 Cal, 659, 


(ile 

55. Bouvier L. D. [quot Harrison 
v. Southern Porcelain Mfg. Co., 10 
S!.C. 278.297]. 

fa] “Index” distinguished.—‘‘The 
sole object of the indexing... is 
‘for the purpose of a more con- 


venient reference, to facilitate the 
search, to enable parties more read- 
ily to find that which is contained in 
the docket.’ The index is a guide to 
the docket; it saves labor and trouble 
in-.examining the docket, but it is 
not the docket itself, nor a part of 
it.’ Old Dominion Granite Co. v. 
Clarke, 28 Gratt. (69 Va.) 617, 622. 

{b] “Civil docket” and “criminal 
docket.”—‘“There is no such thing as 
the so-called ‘criminal docket’ in con- 
tradistinction to a ‘civil docket.’ The 
law (1810) provides that the justice 
shall keep a docket—‘his docket.’ He 
is not required to keep any other 
docket. As a matter of convenience, 
he might keep the criminal cases in 
one book and the civil cases in anoth- 
er book. Or he might keep landlord 
and tenant cases in one book, cases in 
trespass in another, cases in assump- 
sit in a third, misdemeanors in a 
fourth, and felonies in a fifth. It 
matters not how many books he uses. 
Together they constitute the docket 
which the law requires him to keep, 
and which he must turn over to his 
successor.” Com. v. Kelly, 12 Pa. 
Dist. 32, 338, 27 Pa. Co, 249: 

56. Johnson v. Schloesser, 146 -Ind. 
509, 516, 45 NE 702, 58 AmSR 367, 36 
LRA 59. 

57. Beuerlein v. Hodges, 10 NYS 


505, 506. See also infra text and 
notes 58-63. 
58. Stevenson vy. Weisser, 1 Bradf. 


Surr. (N. Y.) 343, 344 [cit Bouvier L. 
D.; Graham Pr. p 341; Tomlins L. D.]. 

59. Bennett v. Bell, 46 SW 4, 701, 
20 KyL 308. 

60. King v. New Orleans R., etc., 
Co., 140 La. 848, 846, 74 S 168. 

[a] “Calendar” distinguished.— 
Titley v. Kaehler, 9 Ill. A. 537, 539. 

61. Bouvier L. D. [quot Harrison 
v. Southern Porcelain Mfg. €o., 10 
Shek OB Arle eth Gl le 

62. Anderson L. D. 

63. Anderson L. D. 

64. Black L. D. See generally Ap- 
pearances, 4 C. J. p 1312. 


65. Gifford v. Cole, 57 lowa 272, 
273, 10 NW 672. 

66. Black L. D. 
ments [23 Cyc 835]. 

67. King v. New Orleans R., etce., 
Co., 140 La. 843, 846, 74 S 168. 


See also Judg- 


68 1 Eden’s Bankr, L. p 51. 
69. Anderson L. D. 
[a] “Filed” compared.—‘‘The pe- 


tition is said to be filed when it is 
received by the Clerk; it is docketed 
when the Clerk enters it upon the 
records at the order of the Justice 
who grants the rehearing.’ Bird v. 
Gilliam, 123 N. -C. 63, 64, 31 SE 267. 

[b] The “docketing of a judg- 
ment” is a proceeding ministerial in 
character, which cannot occur until 
there is a judgment rendered. It is 
not the making or giving of a judg- 
ment, but the act of a mere clerk, 
and it necessarily implies the pre- 
existence of the judgment to be dock- 
eted. Ridgley v. Abbott Quicksilver 
Min. Co., 7 Cal. Unrep. Cas. 200, 79: P 
833, $34. 

70. Beuerlein vy. Hodges, 10 NYS 
505, 506. 

{a] It is a public record.—Beuer- 
lein v. Hodges, 10 NYS 505, 506. 

71. Funk v. Lamb, 87 Minn. 348, 
352, 92 NW 8. 
: 72. Goodyear v. Sawyer, 17 Fed. 2, 


73, Peo. va Denver Dist. Ct, 3c 
Colo. 416, 417, 80 P 1069. 

[a] The use of the word indicates 
that it is not allowed for the work of 
going through a final hearing, but for 


all the services in a case. Goodyear 
v. Sawyer, 17 Fed. 2, 7. 
74, Helenas Hirst | Natesbanlke =v. 


Neill, 13 Mont. 377, 381, 34 P 180. 
75. Helena, Hirst, Nat. Bank® v. 
Neill, 18 Mont. 377, 381, 34 P 180. 


76. Reinauer v. Wabash R. Co., 
210) Mo: 109, 112, 108 SW 581: 

Wie Dixon wv. Dixon,’ Sly Ne Gr ceee 
326; Hoskins v. Wall, 77 N. C. 249, 
ary See also Judgments [23 Cye 
oo]. 

78. Bouvier L. D. 
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DOCTOR (Latin, 
“‘doceo,’’ teach). 


‘doctus;:” 


was conferred.7? 


discussed in a popular manner.*! 


_DOCTORS’ COMMONS. An institution near St. 
Paul’s Churchyard, in London, where, for a long 
time previous to 1857, the ecclesiastical and ad- 


miralty courts used to be held.®? 
DOCTRINAL. Instructive.®* 


DOCTRINE. A rule, principle, theory, or tenet 


In the civil law, one*’who has 
received from a university the last and highest 
academic degree constituting a license to teach any- 
where the subject or subjects for which the degree 
In some countries doctors are 
given some of the privileges of the nobility, such as 
exemption from imprisonment for debt.®° 
DOCTOR AND STUDENT. The title of a work 
written by St. Germain in the reign of Henry VIII 
in which many principles of the common law are 


DOCTOR—DOCUMENT 


learned, from 


of relation, etc.®® 

Doctrine of precedents. A term commonly ap- 
plied to the doctrine of stare decisis and firmly es- 
tablished in the law.®® 

Doctrine of relation. 
act done at one time is considered by a fiction of law 
to have been done at some antecedent period.®? 

Doctrine of res judicata. 
that if an action is brought, and the merits of the 
question are discussed between the parties, and a 
final judgment is obtained by either party, the par- 
ties are concluded, and cannot again canvass the 
same question in another action. 
less accurately termed ‘‘estoppel by judgment,’’ and 
is a rule of law founded on the soundest considera- 


That principle by which an 


A doctrine which means 


88 Tt is sometimes 


tion of public poliey.®® 


DOCUMENT.*° 
tion;®! that which furnishes evidence or proof; 


of the law,** as the doctrine of merger, the doctrine 


[a] Bill of lading distinguished.— 
Benjamin, in his Treatise on Sales, 
in speaking of this subject, says: ‘‘In 
treating of the effect of indorsing 
and delivering dock warrants, and 
warehouse warrants or certificates, 
Blackburn, J., remarks [Blackburn on 
Sale, p. 297], that ‘these documents 
are generally written contracts by 
which the holder of the indorsed doc- 
uments is rendered the person to 
whom the holder of the goods is to 
deliver them, and in so far they 
greatly resemble bills of lading; but 
they differ from them in this re- 
Spect, that, when goods are at sea, 
the purchaser who takes the bill of 
lading has done all that is possible in 
order to take possession of the goods, 
as there is a physical obstacle to his 
seeking out the master of the ship, 
and requiring him to attorn to his 
rights; but when the goods are on 
land, there is no reason why the per- 
son who receives a delivery order or 
dock warrant should not at once 
lodge it with the bailee, and so take 
actual or constructive possession of 
the goods. There is, therefore, a very 
sufficient reason why the custom of 
merchants should make the transfer 
of the bill of lading equivalent to an 
actual delivery of possession, and yet 
not give such an effect to the trans- 
fer of documents of title to goods on 
shore. Besides this substantial dif- 
ference between them, there is the 
more technical one that bills of lad- 
ing are ancient mercantile docu- 
ments, which may be subject to the 
law merchant, whilst the other class 
of documents are of modern inven- 
tion, and no custom of merchants re- 
lating to them has ever been estab- 
lished.’ After reviewing the authori- 
ties then extant, the learned author 
eoncluded by saying: ‘It is therefore 
Submitted that the indorsement of a 
delivery order or dock warrant has 
not (independently of the Factors’ 
Acts) any effect beyond that of a 
token of an authority to receive pos- 
session.’ - But...this anomaly 
is now removed by the 4th  sec- 
tion of the Factors’ Act, 1877.” Ben- 
jamin Sales (Bennett ed, 1888) § 815 
et seq. See also Attenborough v. 
Hondon = ete; DoekwCo:,. 3, Ce) Peed: 
373, 450, 463 (where the court said: 
Tht is\notva bill of Jading”),. 


79 Escriche Diccionario. See 
a0 | Soe and Surgeons [30 Cye 
80. Escriche Diccionario. 
5 81. Black L. D.; 1 Kent Comm. p 
04. 


82. Black L. D. 


83. Webster New Int. D. 
[a] “Doctrinal interpretation of 
laws.”—In Spanish jurisprudence, the 


opinions given by jurisconsults and 
other persons versed in the law. 
Houston y. Robertson, 2 Tex. 1, 26 


{cit Diccionario de Legislacion p 


316]. See also Authentic 6 C. J. p 
862 note 43 [cl]. 

84. Black L. D. 

85. Black Li. D. 


“American doctrine” see American 
2G. Js*p 1s20 text and, note,94, 

“Doctrine of comity” see Comity 11 
CATS ipnke3b: 

“Doctrine of consociation” see Con- 
sociation: 12 C.J: p 529, 

“Doctrine of subrogation” see sub- 
rogation [37 Cyc 363]. 

“Humanitarian doctrine”’ see 
Chance 11 C. J. p 280; Discovered 
Negligence 18 C. J. p 1053; Discov- 


ered Peril 18 C. J. p 1053; Humani- 
tarian. 
86. Hill y.. Atlantic, ete; R. Co., 


143 INS Cr 5389; 53; 0) SH So Aa o EAEVAS 
NS 606. See also Courts § 304 et seq. 
87. Gibson v. Chouteau, 13 Wall. 
(U. S.) 92, 100 [quot Knapp v. Alex- 
ander-Edgar Lumber Co., 237 U. S. 

162, 167, 35 SCt 515, 59 L. ed. 894]. 
{a] It is usually applied where 

several proceedings are essential to 

complete a particular transaction, 
such as a conveyance or deed. The 
last proceeding which consumates the 
conveyance is held for certain pur- 
poses to take effect by relation as of 
the day when the first proceeding 

was had. Gibson v. Chouteau, 13 

Wall. (U. S.) 92, 101 [quot Knapp v. 

Alexander-Edgar Lumber Co., 237 

poe 162el67,) so. SCtl51 >, 59 elameds 

894]. 

88. Wisconsin v. Torinus, 28 Minn. 
DTSsek 79529 NIWa 2b: 

[a] Origin.—‘It is founded upon 
two maxims of the law, one of which 
is that ‘a man should not be twice 
vexed for the same cause,’ the other 
that ‘it is for the public good that 
there be an end of litigation;’ and it 
is undoubtedly true that if there be 
any one principle of law settled, it 
is that whenever a cause of action, 
in the language of the law, ‘transit ‘n 
rem adjudicatam,’ and the judgment 
thereupon remains in full force and 
unreversed, the original cause of ac- 
tion is merged and gone forever. 
After judgment on the merits a party 
cannot afterwards litigate the same 
question in another action, although 
some argument might kave been 
urged on the first trial that would 
have led to a different result.” Wis- 
consin v. Torinus, 28 Minn. 175, 179, 
9 NW 725. 

89. Wisconsin v. Torinus, 28 Minn. 
lib; 179; 9) NW. 1725.. "See, generally 
Estoppel [16 Cyc 680]; Judgments 
[23 Cye 12151]. 

“Cy pres doctrine” see Cy Pres 17 
CJ peew os 

90. Document: 

Generally see Criminal Law §§ 1230, 
1519; Discovery 18 C. J. p. 1054; 
Evidence [17 Cyc 296, 475, 495]. 

Examination of, under revenue act 


That which conveys informa- 


BoP aCe coe and Seizures [35 Cyc 

ale 

Failure to produce on order of court 
see: Trial [38-Cy ce" ii 4o4 

Meaning of term in bankruptcy act 
see Bankruptcy § 4 note 6 [al]. 

Taken to jury room see Criminal Law 
§ 2543; Trial [38 Cye 1834]. 

Use of by witness to refresh memory 
see Witnesses [40 Cyc 2451]. 
“Ancient document’ see Ancient 2 

Cereals Gr 
91. Anderson L. D. [quot Patter- 

son v. Churchman, 122 Ind. 379, 388, 

22 NE 662, 23 NE 1082]; State v. 

Baker, 35 Nev. 1, 7, 126 P 345 [quot 

Cyc]. 

[a] Applicability.—“‘The term ap- 
plies to writings; to words printed, 
lithographed, or photographed; to 
seals, plates, or stones on which in- 
scriptions are cut or engraved; to 
photographs and pictures; to maps 
and plans. So far as concerns ad- 
missibility, it makes no difference 
what is the thing on which the words 
or signs offered may be recorded. 
They may be on stones, or gems, or 
on wood, as well as on paper or 
parchment.” 1 Wharton Ev. § 614 
[quot Johnson Steel Street-Rail Co. 
v. North Branch Steel Co., 48 Fed. 
191, 194; Fox v. Sleeman, 17 Ont. Pr. 
492, 494]. 

[b] “Document containing an ac- 
cusation.”—A summons by a justice 
of the peace requiring the person 
summoned to answer a charge pun- 
ishable on summary conviction under 
the criminal code is a ‘document 
containing an accusation” within the 
meaning of the code. Rex v. Cornell, 
8 CanCrCas 416, 420. 

92. Anderson -L..D. [quot Patter- 
son v. Churchman, 122 Ind. 379, 388, 
22, NB 662), 237 NEY 108212 State: x. 
Baker, 35 Nev. 1, 7; 126 P 345 [quot 
Cycle 

[a] As part of record.—“As a 
matter of common knowledge, many 
papers and documents filed in course 
of judicial procedure are commonly 
known as a part of the record, though 
not spread upon the rolls; and if, 
from the nature of the situation, or 
from a long-continued and recognized 
practice, an original paper or docu- 
ment, though not spread upon the 
records, is treated as a record of 
what it contains, it would be a rec- 
ord or a document which was a rec- 
ord within the meaning of the stat- 
ute, though not technically complete, 
or technically a record or a docu- 
ment.” McInerney vy. U. S., 143 Fed. 
(20. eho oune +e CANO D bs 

[b] Copy of testimony.—The term 
does not include a copy of testimony 
taken before a referee, claimed by 
plaintiff's attorneys to have been nec- 
essary to enable them to argue the 
case before the referee. Wisconsin 
Sulphite Fibre Co. v. D. K. Jeffris 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


——- 


i DOCUMENT—DOG 


a written or printed instrument;®? an instrument 
upon which is recorded, by means of letters, figures, 
or marks, matter which may evidentially be used ;% 
any matter expressed or described upon any sub- 
stance by means of letters, figures, or marks, or by 
more than one of these means, intended to be used, 
or which may be used, for the purpose of recording 
that matter ;°° anything bearing a legible or signifi- 
cant inscription or legend;°*® some writing like a 
deed, a will, a letter, or an account rendered or 
stated.°* The word is of very comprehensive signifi- 
cation, and may embrace ®® a banner;°® a family 
portrait ;+ a musical composition ;? the old exchequer 
tally ;3 a photograph;* a record book of a corpora- 
tion ;° a report of an accident prepared by defendant 
corporation’s servants;®° a ring; a stock ledger or 
transfer book of a corporation;® a tattooed sav- 
age;° a terminal tree;1° a wooden, score on which 
bakers, milkmen, ete., indicate by notches the num- 
ber of loaves of bread or quarts of milk supplied to 
their customers.!4 

False document. A document, the whole or some 
material part of which purports to be made by or 
on behalf of any person who did not make or au- 
thorize the making thereof, or which, although made 


Lumber Co., 132 Wis. 1, 111 NW 237, 


Hayden vy. Van Cortlandt, 


[19 C.J3.] 383 


by, or by the authority of, the person who purports 
to make it, is falsely dated as to time or place 
of making, where either is material;1* a document 
the whole or some material part of which purports 
to be made by or on behalf of some person who 
did not in fact exist.* 

Private document. Every deed or instrument exe- 
cuted by a private person, without the intervention 
of a public notary or other person legally authorized, 
by which document some disposition or agreement 
is proved, evidenced, or set forth.14 

DOCUMENTARY.!® Pertaining to what is writ- 
ter,‘° consisting of one or more documents.1* 

DOCUMENTO. Documents are given special im- 
portance in the Spanish law,'® which even prescribes 
the form and quality of the paper to be used.1® 

DOES BUSINESS. Words equivalent in mean- 
ing to and expressive of the same thought as ‘‘do- 
ing’ business.’’ 2° 

DOFFER. An employee in a cotton mill whose 
duty is to take off the full bobbins when the frame 
stops, lay them aside, and put empty ones in their 
place.?? 


DOG.?2 A domestic animal;?* a well-known do- 


84 Hun| 336, 3 DomLR 125; Stocker v. Cana- 


250. 

{c] Indorsement on note.—An in- 
dorsement on a promissory note is 
not an “instrument, document, or 
paper” which needs to be stamped 
under the statutes of the United 
States; nor is‘a waiver in writing, 
by an indorser, of demand of pay- 
ment and notice of dishonor of a 


document, to be stamped. Pugh v. 
McCormick, 14 Wall. (U. S.) 361, 20 
L, ed. 789. But see Slater v. Laber- 


ree, 9 Ont. L. 545 (where a promis- 
sory note and its indorsement was 
held to be a ‘“‘document’’). 

93. Anderson L. D. [quot Patter- 
son vi Churchman, 122 Ind. 379, 388, 22 
NE 662, 23 NE 1082]; State v. Baker, 
35. Nev. 1, 7; 126 P 345 [quot Cye]. 

94. 1 Wharton Ev. § 614 [quot 
Johnson Steel Street-Rail Co. v. 
North Branch Steel Co., 48 Fed. 191, 
194; Arnold v. Pawtuxet Valley 
Water :Co., 18 R- IT. 189,193, 26 A 55, 
19 LRA 602; Fox v. Sleeman, 17 Ont. 
Pr. 492, 494]; State v. Baker, 35 Nev. 
1, 7, 126 P 345 [quot Cyc]. 

{a] Memorandum ‘book.—Memor- 
andum books containing entries of a 
person’s experience and observation 
at different times, and being valuable 
to him for reference, are not “docu- 
ments,?’? within an exception of a biil 
of lading providing that, if the ship- 
per shall fail to give notice of the 
character and value of the documents, 
the owner of the ship shall not be 
liable therefor. The St. Cuthbert, 97 
Fed. 340, 342. 

{[b] A template is not a ‘“‘docu- 
ment,” so as to authorize its produc- 
tion by a subpcena duces tecum. 
Johnson Steel Street-Rail Co. v. 
North Branch Steel Co., 48 Fed. 191, 
193 

[ec] A picture. AEN motion for in- 
spection of a picture, the property in- 
volved in the action and bearing the 
purported signature of the artist, will 
be denied, it not being a “document 
or other paper’ within the meaning 
of Code Civ. Proc. § 803, authorizing 
inspection. Wilson vy. Collins, 57 
Misc. 363, 364, 109 NYS 660. 

95. Stephen Ev. p 23 [quot Ar- 
nold v. Pawtuxet Valley Water Co., 
18 R. I. 189, 193, 26 A 55, 19 LRA 602; 
Fox v. Sleeman, 17 Ont. Pr. 492, 4941; 
State v. Baker, 35 Nev. 1, 7, 126 P 345 
[quot Cyc]. 

[a] Similar definitions.—(1) “Any 
substance having any matter ex- 
pressed and described upon it by 
marks capable of being’ read.” 
Stephen Dig. L. of Ev. art 1 [quot 

[19 C. J.—25] 


150, 151, 32 NYS 507; Fox v. Sleeman, 
17 Ont. Pr. 492, 494]. (2) ‘‘Any sub- 
stance having any matter expressed 
or described upon it by means of let- 
ters, or figures, or marks, or by more 
than one of those means.” 20 Sol. 
Journal (1876) p 858 [quot Fox v. 
Sleeman, 17 Ont. Pr. 492, 494]; State 
v. Baker, 35 Nev. 1, 7, 126 P 345 [quot 
Cyc]. (38) “Any material substance 
on which the thoughts of men are 
represented by writing, or any other 
species of conventional mark or sym- 
bol.” Best Ev. (8th ed) § 215 [quot 
Fox v. Sleeman, 17 Ont. Pr. 492, 494]; 
Rice Ev. p 185 § 125 [quot Hayden 
v. Van Cortlandt, 84 Hun 150, 151, 
82 NYS 507]; State v. Baker, 35 Nev. 
1, 7, 126 P-346-Fqtot Cyc]. 

96. Century D. [quot Hayden v. 
Van Cortlandt, 84 Hun 150, 152, 32 
NYS 507]; State v. Baker, 35 Nev. 1, 
7, 126°P) 345 [quot) Cyel. 

{a] Similar definition.—‘‘Anything 
that may be read as communicating 
an idea (including thus a tombstone, 
a seal, a coin, a signboard, etc. as 
well as paper writings’). Century 
D. [quot Hayden v. Van Cortlandt, 84 
Hun “150, 152, 32 NYS 507]; State v. 
Baker, 35 Nev. 157; W262 345 [quot 
Cyc]. 

97. Hazard v. Durant, 12 R. I. 99, 


03. 

fa] Similar definition.—‘‘A deed, 
instrument or other duly authorized 
paper by which something is proved, 
evidenced or set forth.” U. S. v. 
Orera, 11 Philippine 596, 597. 

98> Kox>vi.Sleeman, 1% 1Onts- Pr. 
492, 494. 

99. Chamberlayne Best Ev. § 215 
[quot Hayden v. Van Cortlandt, 84 
Hun 150, 151, 32 NYS 507]. 

1. Fox v. Sleeman, 17 Ont. Pr. 492, 
494, 

2. Chamberlayne Best Ev. § 215 
[quot Hayden v. Van Cortlandt, 84 
Hun 150, 151, 32 NYS 507]. 


3. Best Ev. (8th ed) § 215 [quot 
Fox v. Sleeman, 17 Ont. Pr. 492, 
494]. 


4. Lyell v. Kennedy, 50 L. T. Rep. 
N. S. 730 [quot Fox v. Sleeman, 17 
Ont. Pr. 492, 494]. 

5. Babbitt v. Dutcher, 216 U. S. 
102, 30 SCt 372, 374, 54 L. ed. 402, 17 
AnnCas 969; Clark v. Rhode Island 
Locomotive Works, 24 R. I. 307, 310, 
53 A 47; Arnold v. Pawtuxet Valley 
Water Co., 18 R. I. 189, 195, 26 A 55, 
19 LRA 602. 

6. Woolley v. North London Ry. 
Co. L: R.'4°C. P6002; Feigleman-v. 
Montreal St. R. Co., 13 Que. Pr. 335, 


dian Pac. R. Co., 5 Que. Pr, 117. 

7. Chamberlayne Best Ev. [quot 
Hayden v. Van Cortlandt, 84 Hun 150, 
151; 32; NYS 507]. 

8. Clark v. Rhode Island Locomo- 
ve Works, 24 Ri I) 307, 53 Al t47, 


9. Chamberlayne Best Ev. [quot 
Hayden v. Van Cortlandt, 84 Hun 150, 
Lb S2U NWS 50712 

10. Hayden v. Van eee, 84 
Hun 150, 151; 32 NYS 50 

11. Best Ev. (8th ea). § 215 [quot 
Age v. Sleeman, 17 es Pr. 492, 

12. Re apa 26 Ont. 163, 170, 2 
CanCrCas 562 

13. Re Murphy, 26 Ont. 163; 2170; 
2 CanCrCas 562. 

14. U. S. v. Orera, 11 Philippine 
596, 597. 

15. Documentary evidence see 
Criminal Law § 1519; Evidence [17 
Cyc 296 et seq]. 

16. Anderson L. D. [quot Patter- 
son v. Churchman, 122 Ind. 379, 388, 
22 NE 662, 23 NE 1082]. 

17. Anderson L. D. [quot Patter- 
son v. Churchman, 122 Ind. 379, 388, 


22 NE 662, 23 NE 1082]. See also 
Document ante p 382. 
18. Escriche Diccionario. See 


Document ante p 882. 

19. Spanish L. Civs Proch art 232. 

[a] In the Philippines these re- 
quirements have been abolished in 
part. Code Civ. Proc. § 7. 

20. Sullivan v. Sullivan Timber 
Co;, 1038 Ala: 371,48 373} 915 Si94ign25 
LRA 5438. See also Doing Business 
post p 384. 

21. Dougherty v. Dobson, 214 Pa. 
252, 254, 63 A 748, 8 LRANS 90. 

22. Dog: 

As property see Animals § ‘A, 
Barking of, as nuisance see Nuisances 

[29 Cye 1166]. 

Destruction of, by sheriff see Sheriffs 

and Constables [385 Cye 1533]. 
Evidence produced by bloodhound see 

Criminal Law § 1095. 

Intentional injury to or killing of 

see Animals § 490. 

Liability of railroad for killing see 

Railroads [83 Cyc 1164, 1180]. 
Owner’s liability for injury by see 

Animals § 318. 

Power of city to regulate keeping of 

CAL Corporations [28 Cyc 
Subject of larceny see Larceny [25 

Cyc 18]. 

Tete of see Taxation [87 Cyc 

23. Johnson D. [quot dis op State 


384 [19C.J.] 
mestic animal,”* of the genus canis.2> As defined by 
statute, the term embraces all animals of the canine 
species, both male and female.?° Also used to desig- 
nate devices in a sawmill for holding the logs se- 
curely in position to saw.?? 

Dog house. The appliance on a harvester, which 
is made of canvas, placed near the smokestack, and 
used as a header draper, is so called.?* 

DOGGER. A light ship or vessel.?® Also a term 
given to men who stand opposite a log as it is being 
sawed up, and kick off with their feet, and on to 
the rollers, slabs from the logs as they are cut;%° 
one who is required to ride backward and forward 
on the saw carriage, and to attach the dogs to the 
logs on the carriage;*+ the carriageman in a saw- 
mill.2 

DOG LATIN. The Latin of illiterate persons;%* 
Latin words put together on the English grammat- 
ical system.?4 

DO GRANT. In conveyancing, words which im- 
port a present, actual transfer.®® 

DOG-TAIL COTTON.*¢ 

DOING BUSINESS.*? Any transaction with per- 
sons or any transaction concerning any property 
situated in the state through any agency whatever 
acting for it within the state.°8 

DOING WORK BY CONTRACT. According to 
the ordinary acceptation of the term it means 
v. Harriman, 75 Me. 562, 566, 46 AmR 
423]; Com. v. Frederick, 30 Pa. Co. 
662, 664. 39. 


[a] Eulogies on dogs see Strong 


v. Georgia, etc., R. Co., 118 Ga. 515, 40. 


meaning of a revenue act. 
v. Armour, 31 Fla. 413, 421, 12 S 842. 
Perry v. Los Angeles, £57. Cal. 
146, 151, 106 P 410. 

Ex p. Nesson, 25 S. D. 49, 125 47. 


DOG—DOLLAR OR DOLLARS 


the letting of the work, or some portion thereof, — 
to some one who agrees ‘to deliver it completed for 

a specified price, and does not include the case of 

one who himself constructs an improvement by 

means of materials purchased directly by him and 

artisans and laborers directly employed and paid 

wages by him.%® 

DOLI CAPAX. Having knowledge of right and 
wrong.*? An inverted form of ‘‘capax doli.’’ * 

DOLL. A puppet representing a child, usually a 
little girl, but also sometimes a boy or a man, as 
a soldier, ete., used as a toy by children, especially 
by girls.4? 

DOLLAR or DOLLARS. The term is used in two 
distinct senses, in one sense as the name of a coin,** 
in the other sense as an expression of value.** As 
a coin it may mean a coined dollar of the United 
States ;*#° a gold coin, weighing twenty-five and four- 
fifths grains, of nine-tenths pure to one-tenth alloy 
of each metal ;** a gold coin;** a piece of gold coin;** 
a gold dollar;*® a silver coin, weighing four hundred 
and twelve and one-half grains;°° a silver coin of a 
fixed weight and fineness, issued and made current 
by the authority of congress, in the exercise of its 
constitutional power to that end;°+ a silver coin;°? 
one of the silver coins of the United States ;°° a gold 
coin or silver coin of the United States;°* a gold or 
silver dollar.°> As an expression or measure of* 
which is certified to contain a definite 
proportion of that weight. Bronson 
v. Rodes, 7 Wall. (U.'S.) 229, 250, 19 


L. ed. 141. 
*Borie v. Trott, 5 Phila. (Pa.) 


Johnson 


516, 45 SEH 366; Patton v. State, 93 Ga. 
DP ALA eo | SE734,. 245 RIA 732% 
State v. Harriman, 75 Me. 562, 566, 46 


AmR 423 

24. Bouvier L. D. [quot State v. 
Sumner, 2 Ind. 377, 378]; Johnson D. 
[quot dis op State v. Harriman, 75 
Me. 562, 566, 46 AmR 423]. 

25. Worcester D. [quot dis op 
State v. Harriman, 75 Me. 562, 566, 46 


MEEVe Vai co § 6977. 
See also Bitch 8 C. J. p 1112 

27. O’Brien v. Page Lumber Cos 
39 Wash. 537, 541, 82 P 114. 

28. Quint v. Dimond, 147 Cal. 707, 
713, 82 P 310. 

29. Wharton L. Lex. 

30. Rucks v. Minden Lumber Co., 
109 La. 9338, 935, 33 S 926. 

31. O’Brien v. Page Lumber Co., 
39. Wash. 537, 82 P 114, 116. 

382. Evans vy. Louisiana Lumber 
Conia. 534 oo Sato Osm ole 

383. Black L. D. 

34. Black L. D. 


85. Lauck v. Logan, 45 W. Va. 

aca 255, 31 SE 986. See also Deeds 
36. See Cotton § 1. 
87. Doing business: 

Corporation generally see Corpora- 
tions. 

Insurance company see Insurance [22 
Cye 1386]. 

Occupation tax for see Licenses [25 
Cyc 614]. 


See also Carry 10 C. J. p 1241 note 

30; Does Business ante p 383. 

38. Tenn. acts (1887) c 226 p 386 
[quot Romaine vy. Union Ins. Co., 55 
Fed. 751, 754]. 

{a] “The phrase... is to be in- 
terpreted with regard to something 
more than the mere linguistic signifi- 
eation of the words used to the or- 
dinary ear.” Cesar v. Capell, 83 Fed. 
403, 422. 

[b] “Doing and continuing to. do 
business,” means ‘‘continuing to sup- 
ply goods.” Colbourn v. Dawson, 10 
Cc. B. 765, 774, 70 ECL 765, 138 Re- 
print 302. 

{[c] Doing business of twenty-five 
thousand dollars per year, within the 


NW 124, 126, 27 LRANS 872. 

41. .See Capax Doli 9 C. J. p 1276. 

42. Century D. [quot U. S. v. But- 
ler Bros., 180 Fed. 1005]. 

43. Howes v. Austin, 35 Ill. 396, 
397; Richburger v. State, 90 Miss. 
806, 44 S 772, 774; State v. Barr, 61 
No. Le lstisb32, 88s Ax Sa tea States va 
Stimson, 24 N. J. L. 9, 27; Ransford 
v. Marvin, 8 AbbPrNS (N. Y.) 432, 
ae Woodfin v. Sluder, 61 N. C. 200, 
03. 


44. Leonard v. State, 115 Ala. 80, 
82, 22 S 564; Wilcoxen v. Reynolds, 46 
Ala. 529, 532; McDonald v. State, 2 
Ga. A. 633, 58 SE 1067, 1068; Rich- 
burger v.° State, 90 Miss. 806, 44 S 
Ui2, Tt: eState avn Barra Ol ON ime 
131, 132, 38 A 817; State v. Stimson, 
24 N.S 95 6275 “Borievy. ‘Drott, 15 
Phila. (Pa.) 366, 403; Austin v. Kins- 
man, 34 S. C. Hq. 259, 262 [cit Hockin 
v. Cooke, 4 °T. RR.) 314, 100° Reprint 
1039]; State v. Ryan, 34 Wash. 597, 
(6 P90) 92: 

[a] A standard of value.—Borie v. 
Trott, 5 Phila. (Pa.) 366, 403 (com- 
pared with the English “pound’’), 

[b] As meaning peso.—(1) In the 
Philippine Islands “in English houses 
especially the word ‘dollars’ was, un- 
til very recently, used to indicate 
pesos of local currency, whether Mex- 
ican, Spanish, or Hongkong.” Rogers 
v. Smith, 10 Philippine 319, 326. (2) 
“One peso, Mexican, is equivalent to 
five pesetas, and by a proclamation of 
Governor Taft issued on the 11th day 
of March, 1903, the value of $1, 
United States currency, was fixed at 
2.60 pesos of Insular currency. This 
would make the value of $1, gold, 
equal to 13 pesetas.” U.S. v. Karel- 
sen, 3 Philippine 223, 229. 

45. New York v. New York Coun- 
HG 7 Wall. (U..S.) 26, 30, 19-L. ed. 


46. Borie v. Trott, 5 Phila. (Pa.) 
366, 404. 

[a] As coin of certain weight.—A 
contract to pay a certain number of 
“dollars” in gold or silver coin is 
an agreement to deliver a certain 
weight of standard gold, to be ascer- 
tained by a count of coins, each of 


366, 403. 
McKane v. State, 11 Ind. 195, 
. Bierne v. Brown, 10 W. Va. 
748, 758, 

[a] At common law, in an obliga- 
tion to pay “dollars,” this word would 
be interpreted to mean gold dollars 
if the contract was made in this 
country, but if made in a foreign 
country, it would mean a dollar of 
that country; and parol evidence 
would be admitted to show where 
the contract was made, and the value 
of the dollar of the country where 
the contract was made as compared 
with our gold dollar. If the contract 
was made in the Confederate States, 
or where the military authorities of 
the Confederate government exer- 
cised control and Confederate notes 
constituted the currency, this fact 
might.be shown, and the word “dol- 
lar,” unexplained in the contract, 
would mean a Confederate note of 
one dollar. Bierne v. Brown, 10 
W. Va. 748, 758. 

50. Borie. v. Drott,, 5) Phila. (CPa.) 


350, 404. 

51. Austin v. Kinsman, 34 S. C. 
Eq. 259, 262. 

52. Bronson vy. Rhodes, 7 Wall. 


(U..S.) 229, 250, 19 L. ed. 141; Borie 
v;. Trott, by Phila; (Pa.).. 366, 4035 
austin v. Kinsman, 34 S. C. Eq. 259, 
262. 

53. Rev. St. (1878) § 3513. 

54 State v. Segermond, 40 Kan. 
LOG, GION 80 one LOL PATS rae Looe 
Cincinnati v. Anderson, 10 Oh. Cir. 
Ct. 265, 6 Oh. Cir. Dec. 594, 595 [aff 
34 CincLBul 170]. 

[a] Mexican dollar.—The term 
does not necessarily import a coin 
coined at the mint of the United 
States, and a Mexican dollar is not 
less a dollar, nor is it inappropriately 
described as a _ dollar. Com. v. 
Stearns, 10 Metc. (Mass.) 256, 257. 

55. State Bank v. Crease, 6 Ark. 
292, 295 (applied to salaries of cer- 
tain officers fixed by the legislature). 

{a] An indictment charging the 
theft of “silver dollars in coin” will 
be presumed to mean United States 


—_~' 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a Py Ay 


value, it is a unit of our currency;* the legal unit 
of money of the United States,®°? one hundred cents 
of the legal currency of the nation;®* one hundred 
cents, no more, no less, whether it is silver, gold, or 
paper;°° a certain quantity in weight and fineness of 
gold or silver, authenticated as such by the stamp of 
The term is also a word of de- 
scription, and may be used to denote a number of 
cents or dimes as well as dollars;*t any denomina- 
tion known and used anf which circulates. as 


the government.®° 


silver dollars. Kirk vy. State, 35 Tex. 
Cr. 224, 230, 32 SW 1045. 

56. Anderson L. D. [quot Hoover 
Wagon Co. v. Frick, 15 YorkLegRec 
(Pa.) 6, 8j; U. S. v. Van Auken, 96 
U. S. 366, 368, 24 L. ed. 852; Dis. op. 
Knox v. Lee, 12 Wall. (U. S.) 457, 623, 
20-L. ed. 287. 

57. Newlove v. Mercantile Trust 
Co., 156 Cal. 657, 105 P 971, 975. 

{a] Similar definitions.—(1) “The 
legal money unit of this country, 
made so by the laws of the United 
States.” Hunt v. Smith, 9 Kan. 137, 
153; Dis. op. Knox v. Lee, 12 Wall. 
(U. S.) 457, 20 L. ed. 287. And see 
State v. Downs, 148 Ind. 324, 47 NE 
670. (2) “The money unit of the 
United States.” Devenney vy. Deven- 
ney, 74 Oh. St. 96, 77 NE 688, 689. 
(3): *The money unit of the United 
States ...of the value .of 100 
cents.” Maxwell v. State, 9 Ga. A. 
875, 72 SE 445; McDonald y. State, 2 
Ga. A. 633, 58 S 1067, 1068; State v. 
Downs, 148 Ind. 324, 327, 47 NE 670; 
U. S. v. Fuller, 4 N. M. 358, 360, 20 
P 175. (4) “The unit of value of 
money as enacted by the congress of 
the United States.” Cineinnati v. 
Anderson, 10° Oh. Cir. Ct. 265, 6 Oh. 
Cir. Dec. 594, 595 [aff 34 CincLBul 


170]. (5) “The unit of money by 
which values of commodities are 
measured.’ Peo. v. Lammerts, 164 


N. Y. 137, 143, 58 NE 22. 


58. Wilcoxen v. Reynolds, 46 Ala. 
529, 532. 
59. Wilson vy. Morgan, 27 N. Y. 


Super. 58, 70. 
60. New York v. New York Coun- 
bWiall. «CUS'S)): 126; 07519) L.red. 


Gly, Statesx Barr. 61 Nas 23h, 
132, 38 A 817. See also Richburger v. 
State, 90 Miss. 806, 44 S 772, 774 
(“The word ... is uncertain as a de- 
seription, since it may be used to 
denote a number of cents, or dimes, 
as well as dollars proper’). . 

62.. State v. Segermond, 40 Kan. 
107, 19 P 370, 372, 10 AmSR 169, 

63. U. S. v. Van Auken, 96 U. S. 
366,.° 368,724 Ls ed: 852; State. v. 
Downs, 148 Ind. 324, 327, 47 NE 670 
[cit Burrows v. State, 137 Ind. 474, 
37 NE 271, 45 AmSR 210]; Hart -v. 
Flynn, 8 Dana (Ky.) 190, 191; Kelley 
v. Sullivan, 201 Mass. 34, 36, 87 NE 
72; Hines v. Chambers, 29 Minn. 7, 11, 
11 NW 129; Devenney v. Devenney, 
74 Oh. St. 96, 77 NE 688, 689. 


64. Stoughton v. Hill, 23 EF. Cas. 
No. 13,501, 8 Woods 404; Kirk v. 
Statere35| Tex. Cri, 2247-2307 320 Siw 
1045. 

fa] Similar definition.—State v. 
Downs, 148 Ind. 224, 327, 47 NE 
670. 

[b] Lawful money of the United 


States.—Cook v. Lillo, 103 U. S. 792, 
793, 26 L. ed. 460; Stoughton v. Hill, 
23 F. Cas. No. 13,501, 3 Woods 404; 
Wilcoxen v.- Reynolds, 46 Ala. 529, 
532; Ex p. Norton, 44 Ala. 177, 189; 
Roane v. Green, 24 Ark. 210, 214; 
Peo. v. Hatch, 163 Cal. 368, 125 P 907, 
910; Howes v. Austin, 35 Ill. 396, 398; 
Hinnemann y. Rosenback, 39 N. Y. 98, 
104; Wilson v. Morgan, 27 N. Y. 
Super. 58, 68, 1 AbbPrNS 174, 30 How 
Pr 386; Miller v. Lacy, 33 Tex. 351, 
352; Hansbrough v. Utz, 75 Va. 959, 


962. 
65. U. S. v. Van Auken, 96 U. S. 
366, 368, 24 L, ed. 852. <i 


DOLLAR OR DOLLARS 


der notes of the 


[a] Money or its equivalent.—An- 
derson L. D. [quot Hoover Wagon Co. 
v. Frick, 15 YorkLegRec (Pa.) 6, 8]. 

-[{b] Established legal currency.— 
Neely v. McFadden, 2 S. C. 169, 175. 

[ec] Gawful or legal currency.— 
Kelley v. Sullivan, 201 Mass. 34, 36, 
87 NE 72; Halsted v. Meeker, 18 N. J. 
Eq. 1386, 139; Dis. op. Hinnemann v. 
Rosenback,, 395 Ni s¥5. 98), 1055 - 6 
Transcr. A. 257. 

{d] Legal tender funds.—Lang y. 
Water, 47 Ala. 624, 635; Taylor v. 
Bland, 60 Tex. 29, 30. 

66. Howes v. Austin, 35 Ill. 396, 
3897; Beardsley v. Southmayd, 14 .N. J. 
L. 534, 543. 

67. Hightower v. Maull, 50 Ala. 
oe 496; Ex p. Norton, 44 Ala. 177, 

89. 

68. State v. Downs, 148 Ind. 324, 
47 NE 670, 671. 

69. Dis. op. Knox v. Lee, 12 Wall. 
CURMS:) 14577-62320) Led. 28:7. 

70. Hilb v. Peyton, 22 Gratt. (63 
Va.) 550, 561. 

71. Hilb v. Peyton, 22 Gratt. (63 
Va.) 550, 561. 

{a] As meaning “specie,”—The 
word ‘dollars’ has a definite signifi- 
cation fixed by law, and it is laid 
down that when words have a known 
legal meaning, such, for example, as 
measures of quantity fixed by stat- 
ute, parol evidence that the parties 
intended to use them in a sense dif- 
ferent from their legal meaning, al- 
though it was still the customary 
and popular meaning, is not admis- 
sible. A contract made in Richmond, 
before the war, for the payment of 
so many ‘dollars,’ would not have 
been.deemed payable in bank notes, 
although bank notes were then the 
common and practically the exclu- 
sive currency, and a note made with- 
in the Confederate States must be 
deemed payable in specie, when that 
was the lawful money of the Con- 
federate States at the time the noite 
became payable. Omohundro Vv. 
Crump, 18 Gratt. (59 Va.) 703, 706. 

72. Miller ev; Wacy;* 33) Tex. -351; 
853. 

[a] Confederate money. — (1) 
Where a note was given in December, 
1862, when there was nothing in cir- 
culation as money but Confederate 
notes, it was proper further to show 
on an issue as to whether the note 
was payable in Confederate money 
that the value of the articles for 
which the note was given was much 
less in good money than the price the 
maker, by the note, agreed to pay for 
them. Dean v. Campbell, 57 Ala. 372, 
873. (2) In the contract for the sale 
of land in South Carolina during the 
War of the Rebellion, where it was 
shown that the price was eighty-one 
dollars and seventy-five cents per 
acre, when the real value of the land 
in gold at that time would have been 
about twenty-six dollars and seventy 
cents, the word “dollars” as so used 
should not be construed in its or- 
dinary limited sense to mean dollars 
of the United States coinage, because 
it was intended to represent Confed- 
erate currency, which was the basis 
of the contract. Chalmers v. Jones, 
23 S. C. 4638, 466. (3) Where land in 
Tennessee was sold in 1863, and a 
large part of the price had been paid 

in Confederate money, the word 
\“dollars,’’ as used in a note for a part 
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money ;°? money © of the United States,6* or what 
is regarded as money;® current money;® legal 
money ;°" a specific sum of money;°* money recog- 
nized and established in the express power vested in 
congress to coi money and regulate the value 
thereof and of foreign coin;®® a particular kind of 
currency ;"° a specie currency; specie or legal ten- 


United States ;7* treasury notes."* 


The dollar mark designates value,’* the com- 
mon symbol, sign, or abbreviation being ‘‘$,’’ 


of such price, should be construed 
to import Confederate money, and the 
holder after the war should not re- 
cover the face value of the note in 
federal currency. Alderson vy. Clear, 
7 Heisk. (Tenn.) 667, 669. (4) Where 
a sale is made for ‘‘collars,’’ Confed- 
erate treasury notes are not within 
the term. Hill v. Erwin, 44 Ala. 661, 
669. See also Cook v. Lillo, 103 U.S. 
792, 26 L. ed. 460; Atlantic, ete, R. 
Co. v. Carolina Nat. Bank, 19 Wall. 
(U. S.) 548, 22 L. ed. 196; Thorington 
vy. Smith, 3. Wall..( U.S.) 1, Ws; ton. 
ed. 361; Riddle v. Hill, 51 Ala. 224, 
(231; Hightower v. Maull, 50 Ala. 495, 
496; Wilcoxen v, Reynolds, 46 Ala. 
529, 5323 Ex p. Norton, 44 Ala. 177, 
189; Roane v. Green, 24 Ark. 210, 
214; Carmichael v. White, 11 Heisk. 
(Tenn.) 262, 267; Taylor v. Bland, 60 
Tex. 29, 30; Hansbrough v. Utz, 75 
Va. 959, 962; Omohundro yv.-Crump, 18 
Gratt. (59 Va.) 703, 706; Bierne v. 
Brown, 10 W. Va. 748, 758 (all con- 
struing the term as applied to Con- 
federate money). 

[b] Bank notes.—(1) The word 
“dollars” does not of necessity mean 
coin, for in common parlance there 
are paper dollars as well as silver 
dollars, and the word in that sense 
applies as well to the one as to the 
other. United States bank paper is 
payable in dollars, was lent and re- 
ceived as so many dollars, and an 
indictment charging it as “dollars” is 
supported by the preof that it was 
United States bank paper for that 
amount. Graham v. State, 5 Humphr. 
(Tenn.) 40, 41. (2) In the act of 
Dec. 22, 1840, providing that the sal- 
ary of the president of a certain bank 
should be seven hundred dollars, and 
the cashier’s one thousand eight hun- 
dred dollars, ‘‘dollars” legally means 
gold or silver, and for services’ ren- 
dered as such officers of the bank the 
officers acquired the right to demand 
and receive in payment gold or sil- 
ver, and could not lawfully be com- 
pelled to accept the depreciated paper 
of the banks of the state. State Bank 
y. Crease, 6 Ark. 292,295. ¢3) “Dol- 
lars,’ as used in a decree requiring 
an executor to account for a certain 
sum in dollars, means the constitu- 
tional currency of the country, and 
will not be held to apply to depre- 
ciated issue of worthless banks. 
Bailey v. Dilworth, 18 Miss. 404, 410, 
48 AmD 760. (4) In an indictment 
charging defendant with usuriously 
receiving and reserving four dollars 
for the loan and forbearance of twen- 
ty dollars, ete., the word “dollars” 
does not include United States bank 
notes. McAuly v. State, 7 Yerg. 
(Tenn.) 526, 528. Bank note defined 
see 6 C. J. p 1183. 

73. State v. Segermond, 40 Kan. 
LOGO PT 3 T0937 25410" Ams Rao os 

74. Newlove v. Mercantile Trust 
Co., 156 Cal. €57, 664, 105 P 971. 

75. See Abbreviations § 4, 

[a] Origin and meaning of the 
sign “$.”—In an article entitled ‘Ar- 
bitrary signs,” under “Monetary and 
Commercial,” the sign “$” is de- 
scribed thus: ‘‘$’ dollar or dollars, 
as $1, $200; and in a note it is said, 
‘the origin of the sign $ has been 
variously accounted for, but it is 
probably a modified figure 8, denoting 
a ‘piece of eight,’ i. e. eight reals, an 
old Spanish coin of the value of a 
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“dols,” 7 or “dolls.” 77 The usual marks expressive of 
dollars and cents, when employed according to gen- 
eral and long practice, may, to that extent, be treat- 
ed as part of our language by adoption and use.’® 
A legal tender currency re- 
deemable in’ gold or silver coin of the United 
States;79 an engagement by the United States to 


DOLLAR NOTE. 


pay a dollar.®° 


DOLLARS AND CENTS. The term has a well 
recognized meaning as commonly used.*? 
mon definition is the unit of money by which values 
The legal meaning 
is specie, that is gold and silver, or whatever thing 
or article or paper the laws of the United States 


of commodities are measured.®? 


declare to be a legal tender.** 
DOLO. 


sign.*4 


DOLO FACIT QUI PETIT QUOD REDDITURUS 


Boise 


DOLO FACIT QUI PETIT QUOD RESTITUERE 


OPORTET EUNDEM.*° 


DOLO MALO PACTUM SE NON SERVATU- 


RUM.*? 


DOLOSUS VERSATUR IN GENERALIBUS.** 
DOLUM EX INDICIIS PERSPICUIS PROBARI 


dollar.” Webster D. 
King, 29 Ind. 205, 206] 
§ 2 note 


Fi (x See Abbreviations 

77. Salisbury v. Shirley, 66 Cal. 
223, 226, 5 P 104 [cit Peo. v. Hastings, 
34 Cal. 571; Peo. v. San Francisco 
Sav. Union; 31 Cal. 132]; Linck v. 
Litchfield, 141 Ill. 469, 481, 31 NE 123. 

78. Hunt:+v. Smith, 9 Kan. 187, 
153; Clark v. Stoughton, 18 Vt. 50, 52, 
44 AmD 361. See also Jackson v. 
Cummings, 15 Ill. 449, 452 (where it 
is said: ‘‘We can not follow the pre- 
cedent of the Missouri court. I do 
not know the date of the Missouri 
statute, nor of the adoption of the 
mark ‘$’ as an abbreviation of ‘dol- 
lar’ into common use in business 
transactions. On entering into busi- 
ness I found it domiciliated into the 
family of English abbreviations for 
the word ‘dollar,’ and never heard its 
claims questioned until now, nor its 
signification applied to any other 
word. . :. . Doubtless this court 
would have sustained the ‘indorsed 
credit ‘50’ on the note, in Gilpatrick 
v. Foster, 12 Ill. 355, 357, as a credit 
for fifty dollars, had the mark ‘$’ 
been a prefix’). But see In Goodall 
v. Harrison, 2 Mo. 153, 154 (the mark 
“$” for dollar is not a character 
known to the English language as a 
character to express a word or a part 
of a word; the court put the decision 
upon a statute requiring proceedings 
in court to be in the English tongue 
only, and “in words at length and not 
abbreviated, except such abbrevia- 
tions as are now commonly used in 
the English language’’). 

79. Cincinnati v. Anderson, 10 Oh. 
CirmCt 26556) Oh Cir) Deen 5942595 
[aff 34 CincLBul 170]. 

80. New York v. New York Coun- 
ty, 7 Wall. (U.S. 26, 30, 19 L. ed. 60. 

[a] “The dollar intended 
coined dollar of the United States.’ 


[quot Hall vy. 


New York v. New York County, 7 
Wall. (U. S.) 26, 30, 19 L. ed. 60. 

81. Peo. v. Lammerts, 164 N. Y. 
137, 148, 58 NE 22. 

82. Peo. v. Lammerts, 164 N. Y. 
137, 143, 58. NE 22, 

[a] “The usual marks expressive 


of dollars and cents, when employed 
according to general and long prac- 
tice, (as in stating accounts and the 
like) may, to that extent, be treated 
as part of our language by adoption 
and use.” Clark v. Stoughton, 18 Vt. 
50, 51, 44 AmD 361. 

[b] Use of the decimal point.— 
“Whenever figures are used intending 


In Spanish law, bad or mischievous de- 


is thes 


CONVENIT.* 


of another. 


SORI.°” 


DOLUS (Spanish ‘‘dolo’’). 
willful act resulting in damage to another’s prop- 
erty;°® any wrongful act tending to the damage 


DOLLAR OR DOLLARS—DOMAIN 


In the civil law, any 


DOLUS AUCTORIS NON NOCET SUCCES- 


DOLUS CIRCUITU NON PURGATUR.®* 


The com- 


DEBENT.®*® 


DOLUS EST MACHINATIO, CUM ALIUD DIS- 
SIMULAT ALIUD AGIT.°* 

DOLUS ET FRAUS NEMINI PATROCINEN- 
TUR (PATROCINARI DEBENT).°° 

DOLUS ET FRAUS UNA IN PARTE SANARI 


DOLUS LATET IN GENERALIBUS.** 


DOLUS PRASUMITUR CONTRA VERSAN- 


TEM IN ILLICITO,°® 


DOLVER, A 
DOMAIN.” 


DOLUS VERSATUR IN GENERALIBUS. 


fen. 


The term in its broadest sense, when 


used in connection with property, means ownership ;* 


to represent money, such figures 
must, of course, be understood to rep- 
resent ‘dollars,’ unless a different in- 
tention is clearly expressed. The 
point or dot, resembling a period in 
punctuation, separating certain fig- 
ures on the right from those on the 
left, is the decimal point. It makes 
the figures on the right decimals of 
a unit of whatever is intended to be 
expressed by those on the left. 
Those on the left, as we have al- 
ready seen, are intended to represent 
dollars, hence those on the right must 
represent decimals of dollars. As 
only two figures on the right are thus 
separated from the others, these two 
figures must represent hundredths of 
dollars; or, in other words, ‘cents.’ 


This is well settled by almost uni- 
versal usage everywhere in_ the 
United States.” Hunt v. Smith, 9 


Kan. 137, 153. 

83. Miller vy. Lacy, 33 Tex. 351, 
353. See also Dollar ante this page. 

84. Black L. D. See also Dolus 
post this page. 

85. A maxim meaning ‘He acts 
with guile who demands that which 
he will have to return.” Black L. D. 
[cit Broom Leg. Max. p 346. 

86. An extended form of the max- 
im, Dolo facit gui petit quod reddi- 
turus est. Pennell v. Roy, 3 De G. 
M. & G. 126, 134, 52 EngCh 98, 43 Re- 
print 50. 

87. A maxim meaning “An agree- 
ment induced by fraud cannot stand.” 
Black L. D.; Broom Leg. Max. p 731. 

gs. A maxim meaning “A person 
intending to deceive deals in general 
terms.” Broom Leg. Max. 

“A maxim of the civil law adopted 
by all our courts, frequently referred 
to by the judges, no where more fre- 
quently than in the Scotch courts, 
and one which I have oftentimes 
heard cited both in the general as- 
sembly and in the civil courts.’’ Auch- 
terarder v. Kinnoull, Macl. & R. 220, 
292, 9 Reprint. 78. 

[a] Applied or quoted in: Post 
v. Stiger, 29 N. J. Eq. 554, 557; Stone 
v. Grubbam, 2 Bulstr. 217, 218, 80 
Reprint 1079; Specot’s Case, 5 Coke 
57a, 57b, 77 Reprint 141; Dodding- 
ton’s Case, 2 Coke 32b, 34b, 76 Re- 
print 484; Auchterarder vy. Kinnoull, 
Macl.-& R. 220, 292, 9 Reprint 78. 

s9. A maxim meaning “Fraud 
should be proved by clear proofs.” 
Bouvier L. D. [cit 1 Story Contr. § 
625]. 

90. Sohn Rom. L.. (3d ed) 423. 

91. Thompson v. Hopper, E. B. 


immediate or absolute ownership;* paramount or ul- 
timate ownership;® the ownership of land.° 
an estate of patrimony which one has in his own 
right ;* land of which one is absolute owner. 


Also 


EK. 1038, 1046, 96 ECL 1038, 120 Re- 
print 796. See also Culpa 17 C. J. p 
+393; and generally Fraud [20 Cye 1]. 

92. A maxim meaning “The fraud 
of a predecessor does not prejudice 
the successor.” Bouvier L. D. 

93. A maxim of Lord Bacon mean- 
ing “You cannot fraudulently do that 
indirectly which you cannot do di- 
rectly.” Thompson y. Hopper, E. B. 
& E. 1038, 1046, 96 ECL 1038, 120 
Reprint 796. 

[a] Applied or quoted in: Dis. op. 


Tilton v. Hamilton F. Ins. Co., 14 
N. Y. Super. 367, 397; Thompson v. 
Hopper, E. B. & EB. "1038, 1046, 96 


ECL 1038, 120 Reprint 796; Jeffries Vv. 
Alexander, Surly Leas: 594, ei, all 
Reprint 562. 

94. A maxim meaning “Deceit is 
an artifice, since it pretends one thing 
and does another.” Black L. D. 

95. A maxim meaning “Deceit and 
fraud shall excuse or benefit no man 
(they themselves need to be ex- 
cused”). Bouvier L. D. [cit Story 
Eq. Jur. § 295]. 

“The rule of equity as well as of 
law.” Hinman v. Devlin, 31 App. 
Div. 590, 594, 52 NYS 124. 

[a] Applied or quoted in: Hinman 
v. Devlin, 31 App. Div. 590, 594, 52 
NYS 124; Seymour v. Seymour, 28 
App. Div. 495, 498, 51 NYS 130. 

96. A maxim meaning ‘Deceit 
and fraud should always be reme- 
died.” Adams Gloss. [cit Noy Max. 
INO: 132; 6p 64512 

97. A maxim meaning “Fraud [or 


deceit] lurks in generalities.” Tray- 
ner Leg. Max. 
98. A maxim meaning “Dole 


(fraud, or bad intention) is presumed 
against one engaged in an illegal act 
or transaction.” Trayner Leg. Max. 

99. A maxim meaning “Braud 
deals in generalities.” Trainer Leg. 


Max. 

1. Com. v. Killion, 194 Mass. 153, 
80 NE 222, 223, 10 AnnCas 911. 

2. See also Eminent Domain [15 
Cyc 557]; Hstates [16 Cyc 599]; 
Public Lands [32 Cye 775]. 

3. Day Land, etc., Co. v. State, 68 


Tex. 526, 547, 4 SW 865. 


4, Burrill. De. /[qucth.peorav 
Shearer, 30 Cal. 645, 658]. 

6. “Burrill LD. -Pavobs Reow we 
Shearer, 30 Cal. 645, 658]. 

Gwe Burrill L.5 DD.» [anote Peo. as 
Shearer, 30 Cal. 645, 658]. 

7. BuCcrill I.) .D... [dtiot fco.umsv. 
Shearer, 30 Cal. 645, 658]. 

S Burnie lies «LUG ts SO.uars 
Shearer, 30 Cal. 645, 658]. 


For later cases, developments and changes in the law see cuinulative Annotations, same title, page and note number, 


L 


DOME-SHAPED. Something having the form of 


an inverted cup or half globe.® 
DOMESTIC.'° 


port.14 
mercial’’ or 


the house or home itself, 18 
As a noun. 


[a] The public lands of a state 
are frequently termed “the public do- 
main of the state.” Burrill L. D. 
Ae Peo. v. Shearer, 30 Cal. 645, 
Avie Russell v. Hyde, 39 Fed. 614, 

10. Domestic: 

Administrator see Executors and Ad- 
ministrators [18 Cye 67 et seq]. 
Animal see Animals § 2. 
Attachment see Attachment § 2. 
Bill a exchange see Bills and Notes 


Corporation see Corporations § 48. 

Court see Courts § 576 et seq. 

Fixture see Fixtures [19 Cyc 1060]. 

Judgment see Judgments [23 Cyc 
1544]. 

Relations see Guardian and Ward [21 
Cye 1]; Husband and Wife [21 Cyc 


1119]; Master and Servant [26 
Cye 941]; Parent and Child [29 
Cyc 1576]. 


11. Standard D. [quot Kimball v. 
North East Harbor Water Co., 107 
Me. 467, 469, 78 A 865, 32 LRANS 
805]; Hall v. Philadelphia Co., 72 W. 
Wak bilo o SS BIe COs eto te 

12. Standard D. [quot Kimball v. 
North East Harbor Water Co., 107 
Me. 467, 469, 78 A 865, 32 LRANS 
805]. To same effect Henderson v. 
Shreeveport Gas, ete., Co. 134 La. 
39, 43, 68 S 616, 51 LRANS 448; Cen- 
oor Turnpike Co. v. Smith, 12 Vt. 212, 
1 


13. Hall v. Philadelphia Co., 72 
W. Va. 573,°78 SE 755, 757. See cases 
infra notes 17-28. 


14. Cook v. Dodge, 6 La. Ann. 276, 
aibedy See also infra text and notes 

—56 

[a]. Similar definitions. — (1) 


“TOne] who resides in the“house with 
the master he serves.’”’ Bouvier L. D. 
[quot Wakefield v. State, 41 Tex. 556, 
558; Ullman v. State, 1 Tex. A. 220, 
221, 28 AmR 405]. (2) “A servant 
or hired laborer residing with a fam- 


ily.’ Webster D. [quot Wakefield v. 
Sai supra; Ullman v. State, su- 
pra] 


[b] “The term is applied to per- 
sons usually living under the same 
roof, pertaining to the same house, 
and constituting, in this sense, a part 
thereof, distinguishing it from the 
term servant whereby a person serv- 
ing another coy a salary is desig- 
nated.” U. S. v. Arlante, 9 Philip- 
pine 595, 597 [quot U. S. v. Santiago, 
26 Philippine 184, 186]. 

[ec] The term does not extend to 
workmen and laborers employed out 
of doors, or to a lodger or visitor, as 
distinguished from an inhabitant. 
Ullman v. State, 1 Tex. A. 220, 221, 
28 AmR 405 [quot Wakefield v. State, 
41 Tex. 556, 558]. 


15. Cook v. Dodge, 6 La. Ann, 276, 
277. 

16. Ex p. Meason, 5 Binn. (Pa.) 
167, 182. 


The word itself, in its derivation 
from ‘‘domus,’’ a house, suggests its inherent pur- 
It is used as the direct antithesis of ‘‘com- 
‘‘industrial,’’?1* and expresses some 
relation to house or home, and is not descriptive of 


One who receives wages and stays in 
the house of the person paying and employing him 
for his service or that of his family,!* such are 
valets, footmen, cooks, butlers, and others who re- 
side in the house; a menial seryant.!® 

As an adjective. Belonging to the home or house- 
hold;* concerning or relating to the home or fam- 
ily ;*® of a house, or pertaining or belonging thereto, |. 
or to a household, home, or family;!® relating to 
home life,?° as domestic concerns, life, duty, happi- 
ness, worship, service ;*1 inhabiting the house;?? liv- 
ing in or near the habitations of man;?* living by 


DOME-SHAPED—DOMESTIC 


domesticated.2> 


countries, 


Dube 


state.?% 


with a one and 


17. Standard D. [quot Kimball v. 
North East Harbor Water Co., 107 
30e 467, 469, 78 A 865, 32 LRANS 

{a] Similar definition.—“Belong- 
ing to the house or _ household.” 
Standard D. [quot Thurston v. Car- 
ter, 112 Me. 361, 362, 92 A 295, LRA 
1915C 359, AnnCas1917A, 389]. 

18. Standard D. [quot Kimball v. 
North East Harbor Water Co., 107 
467, 469, 78 A 865, 32 LRANS 


Hall v. Philadelphia Co., 72 
~ 573, 78 SH 755, 757. 

[a] Similar definitions.— (1) SO) 
or pertaining to one’s house or home, 
or one’s household or family.” Web- 
ster D. [quot Henderson v. Shreve- 
port. Gas, etc., Co., 134 La. 39, 43, 63 
S 616, 51 LRANS 448; Kimball v. 
North East Harbor Water Co., 107 
Me. 467, 469, 78 A 865, 32 LRANS 
805; Mitchell v. Tulsa Water, etc., 
Cowes OK 2AS 25.059 be o Ol C2) 
“Pertaining to one’s place of resi- 
dence, or to the affairs which concern 
it; or used in the conduct of such 
affairs.” Century D. [quot Henderson 
v. Shreveport Gas, etc., Co., supra]. 
(3) “Pertaining to the household; to 
one’s own home.” Foster Encyclo- 
peedic Med. D. [quot State v. Huff, 
75 Kan, 585, 594, 90 P 279, 12 LRANS 
1094]. (4) “Pertaining, belonging or 
relating to a house.” Black L. D. 
{quot Thurston vy. Carter, 112 Me. 361, 
362, 92 A 295, LRA1L915C 359, AnnCas 
1917A 389]. (5) “Relating to or be- 
longing to the home or household, or 
to household affairs.’ Century D. 
{quot Thurston v. Carter, supra]. (6) 
“Relating or belonging to the home or 
household affairs.” Century D. [quot 
Henderson v. Shreveport Gas, etc., 
Co.. Supra]. 

[b] Domestic duties. — Services 
rendered by a wife in the home of 
her husband to a lodger residing with 
them, although consisting largely of 
personal attendance of the wife and 
including the nursing of the lodger 
when sick, were “domestic duties,” 
for which, in the absence of an ex- 
press promise by the lodger to pay 
the wife, she could not recover, the 
implied promise being to pay the hus- 
band, and not the wife. Stevenson 
Ve Akarmany com Ne ada. elie 4 oS op) At 
166, 46 LRANS 238. 

[c] Books are articles of domestic 
use and enjoyment. ‘Cornewall v. 
Cornewall; 12 Sim. 298, 35 EngCh 298, 
59 Reprint 1145. 

20. Webster D. 
v. Shreveport Gas, etc., Co., 
39, 48, 63 S 616, 51 LRANS 448; 
Mitchell v. Tulsa Water, etc., Co., 21 
@Okl. 243, 256; 95 P 9611. 

21. Webster D. [quot Henderson 
v. Shreveport Gas, ete., Co., 134 La. 
39, 43, 63 S 616, 51 LRANS 448]. 

[a] “The word... therefore ex- 
cludes the idea of business, (1) un- 


[quot Henderson 


habit or special training in association with man; 


Domestic consumption of gas. 
to the consumption of gas for cooking, heating, and 
lighting in homes and residences, which are the or- 
dinary domestic purposes to which gas may be 


Domestic distilled spirits. 
eX visceribus suis, 


Domestic egg coal. 


coal which, as known to the trade, is coal run over 
a screen with a three-inch mesh, and another screen 


134 la. ik 
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224 


Also tame;?* ‘‘tame’’ as distine 


guished from ‘‘wild’’;?? not wild.?8 

Domestic commerce. 
such as is within the boundaries of our home coun- 
try ;°° that which is confined within a country’s bor- 
ders, as contradistinguished from trade with foreign 


Commerce within a state,2® 


A term referring 


A term which means 
those manufactured within a 


There are two grades of egg 


one-quarter-inch mesh, the higher 


less one pursues his vocation or call- 
ing wilhin his home.’”’ Henderson v. 
Shreveport Gas, etce., Co., 184 La. 39, 
43, 63 S 616, 51 LRANS 448. To same 
effect Standard D. [quot Kimball v. 
North Hast Harbor Water Co., 107 
Me. 467, 469, 78 A 865, 32 LRANS 
SO5Ie 86 (2) But the relation may ex- 
tend to things outside of the house 
as well as within it. Hall v. Phila- 


delphia,, Co, 72, Wie Waerpvonel on SEs 
755, 757. 
[b] “Domestic business of family 


concerns.”—Where those who were 
traveling on the “ordinary domestic 
business of family concerns” were ex- 
empted from the payment of tolls, 
the exemption extended only to “the 
common and orcinary business per- 
taining primarily and directly to the 
maintenance and support of the fam- 
ily of the person claiming the ex- 
emption.” The visits of a physician 
to his patients are not such. Cen- 
phe Turnp. ‘Co. va Smith, L295 Vite ates 

[c] “Domestic machinery.” — A 
buggy or wagon is not domestic ma- 
chinery under a statute prohibiting 
the sale by peddlers without a license 
of all articles except articles of do- 
mestic machinery, ete. Terr. v. Rus- 
sell, 13\ NM: 558,86 BP 551. 

22. Johnson D. [quot Thurston v. 
Carter, | 112) “Mes “3615 "13625, 92a 
295, DLRA1915C 359, AnnCasi917A 
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23. Webster Int. D. [quot Thurs- 
ton v. Carter, 112 Me. 361, 362, 92 A 
385] LRA1915C 359, AnnCasl1917A 

24. Webster Int. D. [quot Thurs- 
ton v. Carter, 112 Me. 361, 362, 92 A 
ee LRA1915C 359, AnnCas1917A 
£3) . 

25. Standard D. [quot Thurston 
v. Carter, 112 Me. 361. 362, 92 A 295, 
LRA1915C 359, AnnCasi917A 389]. 
Webster Int. D. [quot Thurston v. 
Carter, supra]. 

26. Standard D. [quot Thurston v. 
Carter, 112 Me. 361, 862, 92 A295) 
LRA1915C 359, AnnCasi917A 389]. 

27. Webster Int. D. {quot Thurs- 


ton v. Carter, 112>Me. 361, 362) 990A 
oh LRA1915C 359, AnnCasi917A 


28. Johnson D. [quot Thurston vy. 
Carter, 112 Me." 361) “362,92 Auigo5) 
LRA1915C 359, AnnCasi917A 389]. 

29. Louisville, OCT waht COMmmave 
a eAnOsReS TRe Commn,, 19 Fed. 679, 

30. Hall v. Philadelphia Co., 72 W. 
Was Sone OMS LD LOD Oe 

CHE ds EM al ay3 Philadelphia Co.) 2 
W. Va. 5738, 78 SE 755, 757. See ‘also 
Commerce § 10. 

32. Henderson vy. Shreveport Gas, 
CLO COgtmele teu e soe 44.63) Soler 
51 LRANS 448. See also Consumer 
OMGas t2 Crd. piso: 

Ars Com. v. Giltinan, 64 Pa. 100, 
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grade, known as domestic egg coal, being made by 
running the coal over the screens twice, and the 
lower grade, known as steam egg, by oe the 


coal over the sereens but once.** 
Domestic lump coal. 
lump and mine run coal.®° 
Domestic manufactures. 


in contemplation.®7 


Domestic message. Where the 


minal points are both in the same state, and the 
telegram is transmitted over the wires of the same 
company, and concerns only citizens of that state, 
the message is a domestic message,** and its char- 
acter in that respect is not altered by the circum- 
stance that the line passes in part over territory of 
another state, nor is it affected by the fact that 


34. Indiana Fuel Supply Co. v. In- 
dianapolis Basket Co., 41 Ind. A. 658, 
84 NE 776, 777. 

[a] “There is more slack in the 
lower grade than in the higher grade, 
and the higher grade is more expen- 
Sive.”’ Indiana Fuel Supply Co. v. 
Indianapolis Basket Co., 4i Ind. A. 
658, 84 NE 776, 777. 

35. Dreiske v. Jones, etc., Co., 133 
TW ACerS 2 aio. 


Mors Com. v. Giltinan, 64 Pa. 100, 
37. Dis. op. U. S. v. United Verde 


Copper, Co.,7196)U..S.. 207, 213, 25 SCt 
222, 49 L. ed. 449 [quot U. S. v. Ed- 
gar, 140 Fed. 655, 659]. See gener- 
ally Commerce § 107; Manufactures 
[26 Cye 517]. 

[a] When used in connection with 
the words “commerce,” ‘manufac- 
tures” or “industries,” the word is 
Significant of locality, and is con- 
tradistinguished from “fcreign,”’ but 
when used in connection with the 
word “purposes,” it is most nearly 
analogous to “household.’’ Dis. op. 
U. S. v. United Verde Copper Co., 196 
U. S. 207, 216, 25 SCt 222, 49 L. ed. 449. 

38. Western WnTOrige wel JOO. avi 
Reynolds, 100 Va. 459, 41 SE 856, 857, 
93 AmSR 971. 


89. Western Union Tel. Co. v. Rey- 
nolds, 100 Va. 459, 41 SH 856, 857, 93 
AmSR 971. See generally Com- 


merce § 103; Telegraphs and Tele- 
phones meet Cye 1601]. 

40. * Reva CodeseuGls9oia § 
3470; e “D. Civ. Code (1903), § 387 
(distinguishing “domestic naviga- 
tion” from “foreign navigation’). See 
nine Admiralty §§ 32, 33; Commerce 

4 


§ ; 
41. Com. v. Giltinan, 64 Pa. 100, 
1038. See also supra text and note 36. 


42. Peo. v.. Palasz, 191 Mich. 166, 
158. NW 166, 167. 
{a] Gas—‘Domestic purposes,” 


as used in a contract whereby a gas 
company agreed to pay a city one 
fifth of the net profits from the sale 
of gas for such purposes, includes 
gas furnished, not only to the homes 
of the city, but to offices, stores, 
churches, and the like, where its 
principal use is for heating and light- 
ing, and not for power. Erie v. Erie 
Gas, etc., Co., 78 Kan. 348, 354, 97 P 468. 

{[b] Water.—(1) The term has 
reference to the use of water for do- 
mestic purposes as known and recog- 
nized at common law by riparian pro- 


prietors. Crawford Co. v. Hathaway, 
67 Nebr: 325, $93 NW 781,. 797, 108 
AmSR 647, 60 LRA 889 [cit Gould 


Water Rights § 205]. (2) Also to all 
uses of water which contribute to the 
health, comfort, and convenience of 
a family in the enjoyment of their 
dwelling as a home Crosby v. Mont- 


gomery, 108 Ala. 498, 504, 18 S 723 
[cit Bouvier L. D.]; Mitchell v. Tul- 
sa Water, etc., Co., 21 Okl. 243, 256, 


A grade of coal ahve steam 


As used by a state in 
its legislative acts, those manufactures within its 
jurisdiction ;° not those of the household, but those 
of a county, state, or nation, according to the object 


DOMESTIC 


state.41 


initial and ter- 


employed.** It 


95 P 961. (3) As defined by statute, 
the term includes water for the 
household, and a_ sufficient amount 


for the use of domestic animals kept 
with and for the use of the house- 
hold. Ida. Civ. Code (1901) § 2591. 
See also Ward v. Birmingham Water 
Works Co., 152 Ala. 285, 44 S 570; Al- 
buquerque Water Supply Co. v. Al- 
buquerque, 17-—N. M326, 128 P 77, 
43 LRANS 439; Cooke v. New River 
Co., 14 App. Cas. €98; Harrogate Corp. 
v. Mackay, [1907] 2 K. B. 611; Bristol 
Waterworks Co. v. Uren, 15 Q. B. D. 
37; Busby v. Chesterfield Water- 
works, ete., Co., H. B. & E.-176, 96 
ECL 176, 120 Reprint 474 (all con- 
struing the term as used in statutes). 


(4) “Many statutes have used the 
word ‘domestic.’ There are provi- 
sions in regard to ‘domestic -ani- 
mals,’ ‘domestic wines,’ ‘domestic dis- 
tilled spirits,’ ‘domestic servants,’ 
‘domestic business concerns of a fam- 
ily,’ ‘domestic persons.’ Domestie 
uses, or purposes, of water for a 
family, occupying a dwelling-house, 


include all uses which contribute to 
health, comfort, and convenience of 
the family, in the enjoyment of their 
dwelling as a home. We do not 
doubt that a family has the right to 
devote-a room of the dwelling for 
bathing purposes, another for a wa- 
ter closet, and the water thus used 
would be included in ‘domestic pur- 
poses,’ without being liable for an 
extra charge on account of the use 
thus made of the water.” ‘Crosby v. 
Montgomery, supra. (5) “It is not 
intended thereby to authorize a diver- 
sion of water for domestic use from 
the public streams of the state, by 
means of large canals, as attempted 
in this case. The use protected by 
the constitution is such as the ri- 
parian owner has at common law to 
take water for himself, his family, or 
his stock, and the like. And if the 
term ‘domestic use’ is to be given a 
different or greater meaning than 
this, then as between such enlarged 
use and those having prior rights for 
agricultural and manufacturing pur- 
poses, it is subject to that other con- 
stitutional provision requiring just 
compensation to those whose rights 
are affected thereby.” Montrose Ca- 
nal Co. vy. Loutsenhizer Ditch Co., 23 
Colo. Sa385020  24o Dees 

[c] “Domestic and baptismal pur- 
poses.’”—Memphis v. Browder, (Tex. 
Civ. A.) 174 SW 982, 983. 

43. Birmingham Water Works Co. 
vy. Truss; 135 Ala. 530, 33°S 657. 

44. State v. Huff, 75 Kan. 585, 595, 
90 P 279, 12 LRANS 1094. 

45. Century D.; Imperial D. [both 
quot State v. Huff, 75 Kan. 585, 593, 
90 P 279, 12 LRANS 1094]. 


[a] Explanatory definition. — In 
determining the meaning of the 
phrase “usual domestic remedies and 


Domestic purposes. 
ing to the home or household, or its affairs.*? 
Domestic rates. 
allowed to be charged where water is furnished for 
domestic purposes.** 
Domestic medicine. 
susceptible of a variety of meanings and shades of 
meaning, according to the connection in which it is 


the company has established a railroad office in 
such other state.*° _ 
Domestic navigation. 
term applied to ships when passing from place to 
place within the United States.*° 
Domestic product. A product exclusively belong- 
ing to, and within the sovereign jurisdiction of the 


As defined by statute, a 


Purposes relating or belong- 


A term used as signifying rates 


The term has been said to be 


has been defined as medicine as 


practiced by unprofessional persons in their own 
families *° or households;** the practice or use of 


medicines,” as used in a pharmacy 
act, providing that, “in rural districts 
where there is no registered pharma- 
cist within five miles, it shall be law- 
ful for retail dealers to procure li- 
cense from the board of pharmacy 
... to sell the usual domestic reme- 
dies and medicines,” judicial and leg- 
islative construction are an aid. ‘In 
Cook v."Peo., 125 ll. 278, 279, 17 NE 
849, it was said that under a similar 
statute the jury were warranted in 
finding from the evidence that qui- 
nine was not one of the usual domes- 
tic remedies referred -to. In Peo. v. 
Fisher, 83 Ill. A. 114, 116, the court 
approvea an instruction reading: ‘Al- 
though the jury may believe from 
the evidence that the defendant sold 
iodine and quinine, yet if they fur- 
ther believe from the evidence that 
they are domestic remedies, then the 
defendant is not liable for such sales.’ 
... The New York pharmacy act 
originally contained a provision per- 
mitting ‘the sale of the usual domes- 
tic remedies by retail dealers in the 
rural districts.’ Later a definition 
was added of which the following 
was the substance and finally the 
form: ‘The term ‘usual domestic 
remedies,” here employed, means 
medicines, a knowledge of the prop- 
erties of which and dose has been 
acquired from common use and in- 
cludes only such remedies as may 
be safely employed without the ad- 
vice of a physician.’ . It will be 
observed that the meaning pointed 
to in these expressions is in a way a 
modification of that adopted by the 
trial court. The phrase ‘domestic 
medicines,’ referring to those reme- 
dies which are in fact used by a non- 
professional person in his own home, 
appears to have been diverted from 
its original and literal import, per- 
haps in part by the addition of the 
qualification ‘usual,’ so as to signify 
such substances as are commonly 
kept by non-professional persons in 
their own homes for use aS remedies 
in the absence of a physician, being 
necessarily substances the effect of 
which is a matter of general knowl- 
edge, so that no special training is 
required for their safe administra- 
tion. ... It would defeat the mant- 
fest purpose of the law to hold that 
under these provisions a defendant 
charged and proved to have received 
money for recommending a certain 
substance as a cure fer disease might 
exculpate himself by showing that 
the substance he recommended was 
a domestic medicine, in the sense 
that it was a well-known remedy, 
the effect of which was a matter of 
common knowledge.” State vy. Huff, 
(onan USD) 59D," OUT, EIS plo OMe maT oe, 
12 LRANS 1094. 

46. State v. Huff, 75 Kan. 585, 592, 
90 P 279, 12 LRANS 1094. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ DOMESTIC—DOMESTICATED 


medicine by unprofessional persons in their own 
households;*7 medicine as practiced by nonprofes- 
sional persons;48 the use of domestic remedies.*® 
Domestic remedy. A remedy prepared in one’s 
own house or kept there for use in the absence of a 
physician.®° ; 
Domestic servant.>1 One employed in the service 
of a family or the private establishment of a per- 
son keeping house;°2 one who resides or works in 
the master’s house;°° one who lives in the family of 
another;°* a household assistant;°> a house ser- 
vant.°® 
Domestic services. A term applied to the ser- 
47. Encyclopedic D. [quot State | 277. 


Vv. Huff, 75 Kan. 585, 593, 90-P 279, [a] 
12 LRANS 1094]. 


The term does not include: |er’s chest. 
(1) A farm hand who sleeps and eats 
48. Lippincott Med.‘D. [quot State | outside his master’s house, although 


[19C.J.] 389 


vices which-a wife owes her husband because of 
the marital relation, the duty of support being 
placed by the law upon the husband, and the wife 
having the correlative duty of caring "for the house- 
hold and administering to the needs of the fam- 
il 57 

Domestic ship. A ship in a port of the state or 
territory to which it belongs.®§ 

Domestic trade. The exchange or buying or sell- 
ing of goods within a country.®? 

DOMESTICATED. A term construed to be 
equivalent to ‘‘domiciled.’’ °° 


of getting the key to his employ- 
Wakefield v. State, su- 


pra. 
53. Hall v. Thlladelobia, Co., 72 W. 


v. Huff, 75 Kan. 585, 594, 90 P 279, 12|he performs chores inside the house] Va. 573, 78 SE 755, 


LRANS 1094]. when required. 


Wakefield v. State, 


54. Bouvier L. D. feat Toole Fur- 


49. Appleton Med. D.; Gould Il-| 41 Tex. 556, 558; Waterhouse vy. State, | niture Co. v. Hllis, 5 Ga. A. 271, 274, 


lustrated D. of Med. [both quot State | 21 Tex. A. 663, 2 SW 889. 
Todd v. Kerrick, 8 Exch. 151, 
155 Reprint 1298. 


Ni. LEAD EH BY ean ays oe, NN) ie? PAE 
12 LRANS 1094]. 
50. Foster Encyclopedic Med. D.| dener. 


erness. 


90 P 279, 12 LRANS 1094]. 


Ogle v. Morgan, 1 De G. M. 
[quot State v. Huff; 75 Kan, 585, 594,|/& G. 359, 50 EngCh 359, 42 Reprint 56. 
590; Vaughan v. Booth, 16 Jur. 808. 


(2) A gov-|63 SE 55]. 
55. Bouvier L. D. [quot Toole 
(3) A head gar-|Furniture Co. v. Ellis, 5 Ga. A. 271, 
274, 68 SE 55]. 

Bouvier L. D. [quot Toole 
Furniture Co. v. Ellis, 5 Ga. A. 271, 


[a] “The expression ‘family med-/| (4) A hotel servant, or one in a like | 274, 63 SE 55]. 


icines’ is Synonymous with such ex-|line of employment in a public tav- 57. 
Cook v. Dodge, 6 La. Ann. 276, 
(5) A page boy in a hotel, who | 1025, 1026. 


pressions as ‘domestic 
‘household remedies,’ 


remedies,’ | ern. 
ete., found in | 277. 


Kirkpatrick v. Metropolitan 
St) Ryico., 129 Mor Aneb245. 10ers 


the statute of other States and com-|sleeps on the premises, and who is 58.) (Cal iCivs uCode,. (1899) 78 oes 


mon in general parlance. 


It includes | principally employed as a messenger, | N. D. Rev. Codes (1899) § 3471; 


such things as camphor, quinine, par-| but partly also in assisting to dust |Civ. Code (1903) § 388 Berar 


egoric, spirits of turpentine, castor|the reception rooms. 


Savoy Hotel|ing ‘domestic ships’ from “foreign 


oil, saltpeter, epsom salts, ete., but |Co. v. London County Council, [1900] | ships’’). 


not a preparation containing sulphu-|1 Q. B. 665. 
nic acid.” 
A. 419, 422, 65 SE 189. 


[26 Cyc 966]. 


(6) One who is hired 59. 
Lewis v. Brannen, 6 Ga.|for one day to butcher and cut up/tors’ Assoc., 9 Pa. Dist. 569, 570. See 
meat in a butcher shop. 
51. See also Master and Servant] v. State, 43 Tex. 456. 


In re Roofing, etc., Contrac- 


Richardson |also Commerce § 10. 
(7) One who is 60.' Bergner, ete., Brewing Co. v. 


in the service of a guest and has|Dreyfus, 172 Mass. 154, 157, 51 NB 


52. Cook v. Dodge, 6 La, Ann, 276,|access to the house for the purpose /531, 70 AmSR 251. 
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By Paut H. Dongs 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 391] 


ANALYSIS 


I. DEFINITION, NATURE, AND KINDS [§§ 1-8] p 392 
A. Domicile Defined [§ 1] p 392 
B. Domicile and Residence Distinguished [§§ 2-3] p 395 
1. In General [§ 2] p 395 
2. In Statutes [§ 3] p 397 
C. Necessity and Number [§ 4] p 398 
D. Kinds of Domicile [§§ 5-8] p 399 
1. In General [§ 5] p 399 
2. Domicile of Origin [§ 6] p 399 
3. Domicile of Choice [§ 7] p 400 
4. Domicile by Operation of Law [§ 8] p 400 


II. ACQUISITION OF DOMICILE [§{§ 9-23] p 401 
A. Concurrence of Residence and Intent [§ 9] p 401 
B. Residence [§§ 10-12] p 402 
1. In General [§ 10] p 402 
2. Character of Residence [§ 11] p 402 
3. Time of Residence [§ 12] p 403 
C. Intention [§§ 13+23] p 404 
1. In General [§ 13] p 404 
2. Bona Fide Intention [§ 14] p 406 
. Motive or Purpose [§ 15] p 406 
. Legal or Moral Duty [§ 16] p 406 
. Voluntary Removal [§ 17] p 406 
. Intention to Return [§§ 18-21] p 406 
a. Definite Intent [§ 18] p 406 
b. Temporary Absence with Intention to Return [§ 19] p 407 
e. Floating Intention [§ 20] p 407 
d. Contingent Intention [§ 21] p 408 
7. Residence for Business, Health, Pleasure, or Education [§ 22] p 408 
8. Change of Nationality [§ 23] p 410 


III. CAPACITY TO ACQUIRE [§§ 24-48] p 410 
A. In General [§ 24] p 410 
B. Infants [§§ 25-32] p 410 
1. During Father's Lifetime [§ 25] p 410 
2. After Father’s Death [§ 26] p 412 
3. Illegitimates [§ 27] p 413 
4. Apprentices [§ 28] p 413 
5. Orphans [§ 29] p 413 
6. Wards [§ 30] p 414 
7. Adopted Children [§ 31] p 414 
8. Marriage of Minor [§ 32] p 414 
C. Married Women [§§ 33-36] p 414 
1. In General [§ 33] p 414 
2. Effect of Separation [§§ 34-35] p 416 
a. Not under Judicial Decree [§ 34] p 416 
b. Under Judicial Decree [§ 35] p 417 
3. Widows [§ 36] p 417 
D. Insane Persons [§ 37] p 417 
HK. Paupers [§ 38] p 418 
. Quasi Incapacity [§§ 39-48] p 418 
1. Soldiers and Sailors [§ 39] p 418 
2. Seamen |§ 40] p 419 
3. Students [§ 41] p 420 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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. Clergymen [§ 42] p 420 

. Ambassadors, Consuls, and Other Officials [§ 43] p 420 
. Fugitive from Justice [§ 44] p 421 

. Prisoners [§ 45] p 421 

. Refugees [§ 46] p 421 

. Hailes [§ 47] p 421 

10. Absconding Debtors [§ 48] p 422 


IV. CONTINUANCE OR LOSS OF DOMICILE [§§ 49-55] p 422 
A. Continuance until Termination by Change [§ 49] p 422 
B. Loss by Temporary Absence [§ 50] p 423 
C. Concurrence of Residence and Intention [§§ 51-52] p 423 
1. In General [§ 51] p 423 
2. Intention to Abandon [§ 52] p 424 
D. Removal of Family [§ 53] p 425 
EK. Death or Abandonment of Intention [§§ 54-55] p 4 
1. In Itinere to New Domicile of Choice [§ 54] p Py 5 
2. Reverter to Domicile of Origin |§ 55] p 426 


V. RESIDENCE ON BOUNDARY LINE [§ 56] p 427 


VI. EVIDENCE [§§ 57-76] p 427 
A. Admissibility [§§ 57-65] p 427 
1. In General [§ 57] p 427 ' 
2. Hearsay and Reputation [§ 58] p 427 
3. Direct Testimony Concerning Tetons [§ 59] p 428 
4. Declarations [§§ 60-61] p 428 
a. Oral [§ 60] p 428 : 
b. Written [§ 61] p 429 ' 
. Conduct [§ 62] p 430 
. Voting [§ 63] p 430 
. Holding Public Office [§ 64] p 431 
Taxation [§ 65] p 431 
B. Presumptions [$§ 66-71] p 431 . 
1. Continuance of Domicile and Identity with Residence [§§ 66-67] p 431 
a. In General .[§ 66] p 431 
b. Conflict between Presumptions [§ 67] p 482 
2. Original or Domestic Domicile Favored [§ 68] p 483 
3. Domicile of Married Man Where Family Resides [§ 69]. p 433 
4. Domicile of Unmarried Man Where He Transacts Business, Etc. [§ 70] p 435 
5. Domicile and Place of Decease or Burial [§ 71] p 435 
C. Weight and Sufficiency [§§ 72-76] p 435 
1. In General [§ 72] p 435 
2. Voting, Holding Office, and Paying Taxes [§ 73] p 436 
3. Ownership or Lease of Property [§ 74] p 437 
4. Club or Church Membership [§ 75] p 488 
5. Declarations [§ 76] p 4388 


VII. PROVINCE OF COURT AND JURY [§ 77] p 441 
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CROSS REFERENCES 


Domicile in particular Soe O ns a eae 
Judge see Judges [23 Cyc 510]. 
Jurisdiction see Courts §§ 83-87; Executors and Ad- 
ministrators [18 Cyc 1220]; Federal Courts. 
aE ee Grand Juries [20 Cyc 1296]; Juries [24 Cyc 


Absentee see Absentees - A Je, Dp, 345. 
Alien see Aliens 2 C. J. 39. 
Citizenship see Citizens oe rch a Dinas 
Domicile in particular connections: 
Administration see Executors and Administrators [18 


Cye 1220]. 
Adoption of children see Adoption §§ 53-56; 126. Justice of the peace see Justices of the Peace [24 
Assignment see Assignments § 110; Assignments for Cye 409]. 

Benefit of Creditors §§ 231-236. Limitation of action see Limitations of Actions [25 
Attachment see Attachment §§ 44-57. Cye"22 7]. 
Bill or note see Bills and Notes § 159. Municipal corporation see Municipal Corporations [28 


Conflict of laws see Conflict of Laws 12 C. J. p 
427. 

Copyright see Copyright and Literary Property §§ 413, 
417. 


Corporation see Corporations. 

Cost see Costs §§ 465-477. 

County officer see Counties §§ 97, 145. 

Divorce proceedings see Divorce gs 86, 835. 

Dower see Dower §§ 20, 

Elector see Elections [15 Cye 290]. 

Exemption see Exemptions [18 Cyc 406]. 

Foreign corporation see Corporations. 

Garnishment see Garnishment [20 Cyc 1035]. 

Guardianship see Guardian and eee [21 Cye 24]. 

Health officer see Health [21 Cyc 3 

Homestead see Homesteads [21 Cyc emo: ; Public Lands 
[32 Cye 831]. 

Indian see Indians [22 Cyc 114]. 

= dnsolvency. proceeding see Insolvency [22 Cyc 1274]. 


Cye 4 
Officer see Officers [29 Cye_1377]. 
Partnership see Partnership [30 Cyc 423]. 
Patent see Patents [30 Cyc 874]. 
Poor person see Paupers [30 Cyc 1080]. 
Preémption right see Public Lands [32 Cye 815]. 
pap aeit e residence see Public Lands [32 Cyc 833, 
Probate proceeding see Wills [40 Cyc 1245]. 
Removal of cause see Removal of Causes [34 Cyc 
1259, 1282]. 
Security for cost see Costs §§ 465-477. 
Settlement of pauper see Paupers [30 Cyc 1080]. 
Sheriff see Sheriffs and Constables [35 Cyc 1490]. 
Situs of property see Conflict of Laws §§ 64, 65. 
Status see Conflict of Laws §§ 41-49. 
Taxes see Taxation [37 Cyc 947]. 
Venue see Venue [40 Cyc 93]. 
Voter see Elections [15 Cyc 290]. 


” For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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DOMICILE 


I. DEFINITION, NATURE, AND KINDS 


[§ 1] A. Domicile Defined. Domicile is the re- 
lation which the law creates between an individual 
and a particular locality or country. 
The word ‘‘domicile’’ is de- 
rived from the latin ‘‘domus,’’? meaning a home or 
dwelling house,’ and no one word is more nearly 


conception of home.? 


1. Ind.— Hayward v. Hayward, 
438) 115 NE 966, 970 [reh den 116 NE 


127 La. 
1093, 1096, 54 S 400. 

Me.—Mather v. Cunningham, 105 
Me. 326, 333, 74 A 809, 29 LRANS 
761, 18 AnnCas 692. 

N. Y.—Matter of Martin, 94 Misc. 
81, 85, 157 NYS 474 [rev on other 
grounds 173 App. Div. 1, 158 NYS 915 
(app dism 219 N. Y. 557 mem, 114 
NE 1071 mem)]. 

Or.—Pickering v. Winch, 48 Or. 500, 
504, 87 P 763, 9 LRANS 1159. 

Eng.—Abd-Ul-Messih v. Farra, 13 
App. Cas. 431; Bell v. Kennedy, L. R. 
1H. L. Se. 307; In re Tootal, 238 Ch. 


D. 532, 538. 
McCord, 12 


Can.—Wadsworth v. 
Can. S. C. 466, 470. 

[a] Domicile relates to territory, 
and not to localities within a political 
territory. Matter of Green, 99 Misc. 
582, 588, 164 NYS 1063 [aff 179 App. 
Div. 890 mem, 165 NYS 1088 mem]. 

[b] “Domicile” and “citizenship” 
are not always synonymous, although 
where domicile means home, and de- 
scribes the state in which a citizen 
of the United States has his home, 
and to which he intends to return if 
absent, it is usually, if not: always, 
equivalent to state citizenship, but 
when no new domicile in fact has 
been acquired, and domicile exists 
only by legal fiction, and describes 
the former home state of a citizen of 
the United States to which he never 
intends to return, they are not syn- 
onymous. Pannill v. Roanoke Times 
Co.,. 252 Med: 910,915. 


Er ociesis v. Turner, 


2. Dean v. Cannon, 37 W. Va. 123, 
16 SE 444. 

[a] “Domicile” more technical 
than “home.’—(1) “Domicil, though 


in familiar language used very prop- 
erly to signify a man’s dwellinghouse, 
has, in cases arising under interna- 
tional law, and in kindred cases 
thereto, a sort of technical meaning. 
... It fixes the character of the in- 
dividual, in reference to certain 
rights, duties and obligations; but 
dwellingplace and home have a more 


limited, precise and local applica- 
tion.” Jefferson v. Washington, 19 
Me. 293, 300. (2) “ ‘Home’ and ‘domi- 


cile’ do not correspond, yet ‘home’ is 
the fundamental idea of ‘domicile.’ 
The law takes the conception of 
‘home,’ and, molding it by means of 
certain fictions and technical rules to 
suit its own requirements, calls it 
‘domicile.’ - ‘Domicile is the legal 
conception of home.’” Dean v. Can- 
non, 37 W. Va. 123, 127, 16 SH 444. 

[b] One domicile and several 
homes.—A person may have several 
homes, only one of which can be his 
legal ‘domicile. Boyd v. Com., 149 
Ky. 764, 149 SW 7022, 42 LRANS 
580, AnnCas1914B 481. 


8. Burrill v. Jewett, 25 N. Y. Su- 
per. 701. 
{a] The Roman Codes described 


domicile as follows: ‘In whatsoever 
place an individual has set up his 
household gods, and made the chief 
seat of his affairs and interests, from 
which, without some special avoca- 
tion, he has no intention of departing; 
from which, when he has departed, 
he is considered to be from home; 
and to which, when he has returned, 
he is considered to have returned 
home. In this place, there is no 
doubt whatever, he has his domicile.” 
Phillimore Dom. p 11 [quot White v. 
Brown, 29 F. Cas. No, 17,538, 1 Wall. 


Synonymous 


It is the legal 


Jr. 217; Smith v. Croom, 7 Fla. 81, 
152; Matter of McElwaine, 77 Misc. 
317, 9 Mills Surr. 382, 137 NYS 681; 
White v. White, 8 Head (Tenn.) 404; 
Desesbats v. Berquier, 1 Binn. (Pa.) 
336, 2 AmD 448; Dormitzer v. German 
Sav., ete., Soc, 23 Wash. 132, 62.\P 
862 (aff 192 U. S. 125, 24 SCt 221, 48 
L, ed. 373); Matter of Steer, 3 H. & 
N. 594, 157 Reprint 606; Balfour v. 
Scott, 6 Bro. P. C. 550, 2 Reprint 1259, 
10 ERC 327; Whicker v. Hume, 7 H. 
L, Cas. 124, 164, 11 Reprint 50; Lord 
v. Colvin, 4 Drew. 366, 62 Reprint 
141; Davies v. Western Australia, 2 
Austra Cres R. f 

[b] “Domicile” is not a term of 
the common law strictiSsimi juris, 
but is a term of public law and with- 
out reference to public law it has 
no sensible significance. The term, 
taken strictly, means, at the present 
day, international domicile, since, in 
order to be effective, a person’s domi- 
cile should confer an international 
status. Matter of Norton, 96 Misc. 
152, 159 NYS -619 [aff 175 App. Diy. 
981, 162 NYS 11733]. 

4 U. S.—Mitckell v. U. S, 21 
Wall. 350, 22 L. ed. 584; Ex p. Pet- 
terson, 166 Fed. 536; Holmes v. Ore- 
£on, ete. hCG, 6 Fed, 523, 6 Sawy. 
276; White v. Brown, 29 F. Cas. No. 
LoS Wally tite od te 
: rive Gere o? v. Cooper, 43 Ark. 547, 
49, 

Conn.—Salem v. Lyme, 29 Conn. 74, 
79 (where the court said that a per- 
son’s domicile “is his home, as dis- 
tinguished from the place or places 
to which business or pleasure may 
temporarily call him’’). 

Hoe etnies VeecCroom, « Mia. ol, 

Ill.—Holt v. Hendee, 248 Ill. 288, 93 
NE 749, 21 AnnCas 202; Welsh v. 
Shumway, 232 Ill. 54, 838 NE 549; 
Hayes v. Hayes, 74 Ill. 312. 

Ind.—Schmoll v. Schenck, 40 Ind. 
A. 581, 82 NE 805. 

Iowa.—In re Titterington, 130 Iowa 
356, 106 NW 761; State v. Savre, 129 
Iowa 122, 105 NW 387, 113 AmSR 452, 
38 LRANS 455. 

Kan.—Hart v. Horn, 4 Kan, 232, 
238. 

La.—Tanner vy. King, 11 La. 175. 


eS ae v. Brighton, 15 Me. 
, 60. 
Md.—Langhammer v. Munter, 80 


Md. 518, 31 A 300, 27 LRA 330. 

Mass.—Abington v. North Bridge- 
water, 23 Pick. 170, 176 (constitution- 
al definition: “Where one dwelleth 
cr hath his home’’). 

Minn.—Venable_ v. 19 
Minn, 488. 

Miss.—Morgan v. Nunes, 54 Miss. 
308 (the piace where the domestic 
hearth has been established); Hairs- 
fon v. Hairston, 27 Miss. 704, 61 AmD 
530. 

Mo.—King v. King. 155 Mo. 406, 
424, 56 SW 534; Greene v. Beckwith, 
38 Mo. 384 (usual place of abode); 
Humphrey v. Humphrey, 115 Mo. A. 
361, 91 SW 405. 

Nebr.—Ruby v. Pierce, 74 Nebr. 
754, 104 NW 1142; Young-v. State, 74 
Nebr. 346, 349, 104 NW 867, 2 LRANS 
66 [cit Cyc] (a box stall at a fair 
ground used as the residence and of- 
fice of a horse trainer is considered 
his home and domicile); 
Roeder, 45 Nebr. 311, 315, 63 NW 853. 

N. H.—Felker v. Henderson, 102 A 
826; Foss v. Foss, 58 N. H. 288. 

Y.—In re Newcomb, 192 N. Y. 
bes, 84 NE 950; Chaine v. Wilson, 14 
N. Y. Super. 673, 8 AbbPr 78; Matter | 


Paulding, 


with 
‘“home,’’? which’ 
or describing the legal concept of domieile.* 
strict legal sense, the domicile. of a person is the 
place where he has his true, fixed, permanent home 
and principal establishment, and to which, when- 


‘domicile’? than the word 
is almost always used in defining 
In a 


of Green, 99 Misc. 582, 164 NYS 1063 
[aff 179 App. Div. 890 mem, 165 NYS 
1088 mem]; Hanson v. Hanson, 88 
Mise. 244, 151 NYS 861; Matter of 
Dimock, 11 Misc. 610, 32 NYS 927 [aff 
4 App. Div. 301, 39 NYS 501]; In re 
Zerega’s Will, 20 NYS 417, 1 Pow. 
Surr. 209. 

N. C.—Horne y. Horne, 31 N. C. 99. 


Oh.—State v. Kuhn, 11 OhS&CP 
321, 8 OhNP 197. 
Or.—FPickering v. Winch, 48 Or. 


500, 87 P 763, 9 LRANS 1159. 
na Pa.—In re Fry, 71 Pa. 302, 10 AmR 
8. 
Vt.—Anderson v. Anderson, 42 Vt. 
350, 1 AmR 334. 
Wash.—Buchholz v. Bughholz, 63 
ST a 213, 115 P 88, AnnCas1912D 


W. Va.—Dean v. Cannon, 37 W. Va. 
123, 127, 16 SEH 444. 

Eng. —Winans v. Atty.-Gen., [1904] 
A. C. 287 (permanent home); Doucet 
v. Geoghegan, 9 Ch. D. 441; In re 
Craignish, bea) 3 Ch. 1805 ‘Jopp Vv. 
Wood, 4\De G. J. & S. 616, 69 EngCh 
616, 46 Reprint 1057; Atty.-Gen. v. 
Rowe, D&C: 3, $58 Reprint 789; 
Whicker Ve ELume. WH aa,  Casi24, 
160, 11 Reprint 50; Atty.-Gen. v. Wi- 
NaANS; 165) Jun Pees 9s 

Austr.—Davis v. 
lia, 2) Austr’ On: 

Ont.—Seifert v. Stee 32 Ont. L. 
433, 7 OntWN 440, 23 DomLR 440. 

“By domicile we mean the home, 
the permanent home; and if you do 
not understand your permanent home, 
fam ‘afraid that ~ no illustration 
drawn from foreign writers or for- 
eign languages will very much help 
you to it.” Per Lord Cranworth in 
Whicker v. Hume, supra [quot Da- 
vies v. Western Australia, supra]. 

[a] Dicey’s definition of home.— 
Having defined ‘domicile’ as that 
place or country considered:.by law to 
be a person’s home, Professor Dicey 
defines “home” as “that place or 
country either in which he in fact re- 
sides with the intention of residence 


ma caee Austra- 
29. 


or in which, having so resided, he 
continues actually to reside, though 
no longer retaining the intention of 
residence, or with regard to which 
having so resided there, he retains 
the intention of residence though he 
in fact no longer resides there.” Di- 
cey Confl. L. p 81 [quot Cruger v. 
Phelps, 21 Misc. 252, 262, 47 NYS 61; 
Dean vy. Cannon, 37 W. Va. 123% 128° 
16 SE 444; White v. Tennant, 31 W. 
Va. 790, 8 SE 596, 18 AmSR $96]. 

[b] Home with family.—(1) A 
few definitions involve the idea of a 
home or residence with one’s family. 
Bradstreet v. Bradstreet, 18 D. C. 229; 
Smith v. Croom, 7 Fla. 81; Forlaw Vv. 
Augusta Naval Stores Co., 124 Ga. 
261, 52 SE 898 (statutory definition 
pased on family); Peacock v. Collins, 
110 Ga. 281, 34 SC 611; Daniel v. 
Sullivan, 46 Ga. 277; Yonkey v. State, 
27 Ind. 236: Sanderson v. Ralston, 20 
La. Ann, Boe 314 (“his house where 
he establishes his household’’); In re 
Zerega, 20, NYS 417, 418, 1 Pow. Surr. 
209 (his “principal home, or where 
he has his family residence”) ; Chaine 
vy. Wilson, 16 HowPr (N. Y.) 552, 558 
{aff 14 N, Y. Super. 673, 8 AbbPr 
78] (‘his family’s habitual dwel- 
ling’); Lord v. Colvin, 4 Drew. 386, 
62 Reprint 141 (habitation of himself 
and family); Milloy v. Wellington, Bg 
OntWR 561. See also infra §§ 53, 
But see McCord v. Rosene, 39 Wack: 


| 1, 2, 80 P 793 (where the court said: 
“A man’s residence is not necessarily 


Wor later cases, developments and changes - in the law see cumulative Annotations, same title, page and note number, 


~<a © 


§ 1] 


ever he is absent, he has the intention of returning.® 
The definition of domicile as a habitation fixed in 
some place, with the intention to remain there al- 
ways, has frequently been quoted,’ but it has gen- 
erally been criticized as inapplicable to conditions 


controlled by the residence of his 
family”). (2) ‘The place where one 
is established and resides with his 
wife, children and family, and the 
greater part of his movable proper- 
ty.” El Diccionario de Legislacion 
part Holliman vy. Peebles, 1 Tex. 673, 
6 5 
[c] “Dwelling house’ and “dwel- 
ling”? are synonymous with ‘domi- 
cile.” Salem y. Lyme, 29 Conn. 74; 
Young v. State, 74 Nebr. 346, 104 NW 
867, 2 LRANS 66; McFarlane v. Cor- 
nelius, 43 Or. 513, 738 p 325, 74°P 468. 
{d] Hotel as home or domicile.— 
That a person lived at various ho- 
tels -within the city, instead of in a 
private dwelling house, does not pre- 
clude him from regarding the city as 
his home, which is not a term of art, 
but of fact. Matter of Rutherford, 
150 NYS 734, 88 Misc. 414. See also 


infra §. 11. 

5. S.—Ex p. White, 228 Fed. 
88; In re Sedgwick, 223 Fed. 655; 
Ex p. Petterson, 166 Fed. 536; In} 
re Garneau, 127 Fed. 677, 62 CCA 403. 
ape poe y.. Croom, 7) Hla. 31, 

Ga.—Worsham y. Ligon, 144 Ga. 


707, 87 SE 1025. 

Ill.—Holt v. Hendee, 248 Ill. 288, 93 
NE 749, 21 AnnCas 202; Hayes v. 
Hayes, 74 Ill. 312, 314. 

Ind.—Schmoll v. Schenck, 40 ind. 
A. 581, 82 NE 805. 

Iowa.—Anderson vy. Blakesly, 155 
Iowa 430, 136 NW 210. 

Ky.—Ashland v. Catlettsburg, 172 
Ky. 365, 189 SW 454. 

La.—Steers’ Succ., 47 La. Ann. 1551, 


18 S 503; Cole v. Lucas, 2 La. Ann. 
946, 950; ‘Tanner V. King eit Ta. eib, 
178. 


Me.—Gilman vy. Gilman, 52 Me. 165, 
83 AmD 502. 

Mich.—In re High, 2 Dougl. 515, 
522. . 
Miss.—Hairston v. Hairston, 27 
Miss. 704. 718, 61 AmD 530. 


Nebr.—Ruby .v. Pierce, 74 Nebr. 
754, 104 NW 1142; Wood v. Roeder, 
45 Nebr.. 311, 63 NW 853. 

H.—Hart v. Lindsey, 17 N. H. 


N. 

235, 248, 48 AmD 597. 

N. J.—Cadwalader vy. Howell, 18 
N. J. L. 138, 144; Givernaud v. Variel, 
ONE Js Eq. 8, $97 A 49. 

N. Y.—Matter of Martin, 173 App. 
Div: 1, 158 NYS 915 [app dism 219 
N. Y. 557, 114 NE 1071]; Matter of 
Rooney, 172 App. Div. 274, 159 NYS 
132. U.S. Trust Co, v. Hart, 150 App. 
Div. 413, 135 NYS 81 [mod on other 
grounds 208 N. Y. 617, 102 NE 1115]; 
Hislop v. Taaffe, 141 App. Div. 40, 
125 NYS 614; Matter of Green, 99 
Mise. 582, 164 NYS 1063 [aff 179 App. 
Div. 890 mem, 165 NYS 1088 mem] 
(containing an elaborate review of 
the subject); Matter of Norton, 96 
Mise. 152, 159 NYS 619 [aff 175 App. 
Div. 981, 162 NYS 1133]; Matter of 
Martin, 94 Mise. 81, 157 NYS 474 [rev 
LTS ADD.) Divas. LoS. Ns oo Capp 
dism 219 N. Y. 557, 114 NE 1071)]; 
Matter of Morgan, 93 Misc. 451, 159 
NYS 105 [aff 176 App. Div. 909, 162 
NYS 1132]; Plant. v. Harrison, 36 
Mise. 649, 74 NYS 411; Matter of 
Dimock, 11 Mise. 610,°32 NYS 927 
[aff 4 App. Div. 301, 39 NYS 501]. 

N. C.—Hannon vy. Grizzard, 89 N. C. 
115, 120; Horne v. Horne, 31 ING IC, 
107: 

Oh.—Sturgeon v. Korte, 34 Oh. St. 
525. 

Pa.—Hunter v. Bremer, 256 Pa. 257, 
100 A 809; Raymond v. Leishman, 243 
Pa. 64, 89 A 791, LRA1915A 400, Ann 
Cas1915C 780; Price v. Price, 156 Pa. 
617, 626, 27 A 291; In re Fry, 71 Pa. 
302, 10 AmR 698. 

Tenn.—Denny v. Sumner County, 
134 Tenn. 468, 184 SW 14, LRANS 
1917A 285; Hascall v. Hafford, 107 


DOMICILE 


in this country, 


itation is fixed, 


Tenn. 355, 65 SW 423, 89 AmSR 952; 
Pearce v. State, 1 Sneed 638, 66, 60 
AmD 135. 

Tex.—State v. De Casinova, 1 Tex. 
401; Benavides v. Gussett, 8 Tex. Civ. 
A. 198, 28 SW 113. 

Vt.—Anderson vy. Anderson, 42 Vt. 
300; 302, 17 AmiR 334s 

121 Va. 338, 


93 SE 680; Steckel v. Steckel, 118 Va. 
198, 86 SE 833. 

Wis.—Miller v. Sovereign Camp W. 
W., 140 Wis. 505, 122 NW 1126, 133 
AmSR 1095, 28 LRANS 178. 

Eng.—Laneuville vy. Anderson, 17 
Jur. 511; Anderson y. Laneuville, 9 
Moore “P; C.325; 14. Reprint 320; 2 
Spinks 41, 22 EngL&Eq 641. 

Ont.—Rex v. Townsend, 5 CanCr 
Cas 148 [app quashed 35 N. S. 401]. 

“The term domicil, in its ordinary 
and familiar use, means the place 
where a person lives, or has his 
home; in a large sense, it is where 
he has his true, fixed, and permanent 
home, to which, when absent from it, 
he intends to return, and from which 
he has no present purpose to remove. 
Two things, then, must concur to con- 
stitute a domicil—first, residence, and 
second, the intention to make it a 
home—the fact and _ the _ intent.” 
Horne v. Horne, 31 N. C. 99, 107. 

{a] Similar definitions.—(1) ‘‘The 
place where a man carries on his es- 
tablished business or professional oc- 
cupation, and has a home and per- 
manent residence.’ 2 Kent Comm. p 
431 note [quot Pearce vy. State, 1 
Sneed (Tenn.) 638, 66, 63 AmD 135; 
Dormitzer vy. German Savy., etc.,: Soc., 
23 Wash. 132, 62 P 862 (aff 192 U. S. 
125, 24 SCt 221, 48 L. ed. 373); Hall 
v. Hall, 25 Wis. 600, 608]. (Zi SUN 
man’s residence, like his domicile or 
usual place of abode, means his home, 
to and from which he goes and re- 
turns, daily, weekly, or habitually, 
from his ordinary avocations and 
business, wherever carried on.” 
Greene v. Beckwith, 38 Mo. 384, 387. 
(3) “A residence acquired as a final 
home.” Hartford v. Champion, 58 
Conn. 268, 275, 20 A 471; White v. 
Tennant, 31 W. Va. 790, 8 SE 596, 13 
AmSR 896. (4) “Domicile” means 
living in a locality with intent to 
make it a fixed and permanent home. 
Hy re Newcomb, 192 N. Y. 238, 84 NE 
950. 

[b] Intention to return and re- 
main.—The domicile of a person is 
“the place to which he intends even- 
tually to return and there to remain.” 
Eaves Costume Co. v. Pratt, 2 Misc. 
(N. Y.) 420, 22 NYS 74. See also 
infra §§ 13-23. 

[ec] Presence at abode.—Domicile 
does not depend upon presence at the 
place of abode. Lesh v. Lesh, 13 Pa. 
Dist. 537. 

[dad] In the French law the term 
“domicile,” in the fullest sense of 
that term as there used, means some- 
thing in the nature of nationality or 
citizenship, and can only be obtained 
by an authorization by a decree. In 
the absence of such decree a foreign- 
er resident in France remains an alien 
for some purposes, other than politi- 
cal, no matter how permanent the 
character of his establishment or 
how fixed his intention of remaining. 
There is, however, a sort of domicile 
recognized and called a “domicile de 
facto,” which is substantially identi- 
cal with our “domicile.” A person 
residing in France, although not a 
citizen and never having taken any 
step to become a citizen, if his resi- 
dence has been with intent to make 
France his home and fixed abiding 
place, is domiciled there “de facto,” 
and certain legal results follow. Mat- 
bes of Cruger, 36 Misc. 477, 73 NYS 


removing therefr om.® 
further improved, as follows: That place is properly 
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and restated thus: That place is 


properly the domicile of a person in which his hab- 


without any present intention of 
This definition has been still 


6. Vattel Law Nat. p 163. 

7 U. S—The Venus, 8 Cranch 
253,) 3 Leds 5533 Johnson v. Twenty- 
One Bales, etc., 13 F. Cas. No. 7,417, 2 
Paine 601, 3 Wheel. @rENR ye): 433. 


Fla.—Smith v. Croom, 7 Fla. 81, 
152. 

N. H.—Hart v. Lindsey, 17 N. H. 
235, 48 AmD 597. 


N. Y.—New York v. Genet, 4 Hun 
487, 489 [aff 638 N. Y. 646]; Crawford 
v. Wilson, 4 Barb. 504; Bartlett v. 
New York, 7 N. Y. Super. 44; Union 
Free School Bd. of Ed. v. Crill, 73 
Misc. 472, 13883 NYS 394 [rev on other 
grounds 149 App. Div. 407, 134 NYS 
311]; In re Thompson, 1 Wend. 43; 
Von Hoffman vy. Ward, 4 Redf. Surr. 
244. 

Pa.—Mintzer’s Est., 13 Pa. Co. 465. 

Tenn.—Hascall v. MHafford, 107 
Tenn. 355, 65 SW 423, 89 AmSR 952; 
Stratton v. Brigham, 2 Sneed 420. 


[a] Intention to remain perma- 
nently.— (1) ‘‘Domicil ...is the ac- 
tual or constructive presence of a 


person in a given place, coupled with 
the intention to remain there perma- 
nently.”” Yale v. West Middle School 
Dist., 49 Conn. 489, 491, 22 A 295, 13 
LRA 161; Peo. v. Hendrickson, 54 
Mise!"337, 341, 104 "NYS 222; dn re 
Hector, 24 NYS 475, 481. (2) Domi- 
cile is “the actual residence of an in- 
dividual at a particular place, with 
the animus manendi, or a;fixed and 
settled determination to... [remain 
there] the remainder of his life.” 
Matter of Roberts, 8 Paige (N. Y.) 
519. 

8. Ala.—Merrill v. Morrissett, 76 
Ala. 4383. 


Cal—Dow v. Gould, ete. Silver 
Min. Co., 31 Cal. 629, 650. 
Conn.—Hartford v. Champion, 58 


Conn. 268, 20 A 471, 473. 

Ill.— Hayes v. Hayes, 74 Ill. 312. 

Ind.—Schmoll v. Schenck, 40 Ind. 
A. 581, 82 NE 805. 

Me.—Holyoke v. Holyoke, 110 Me. 
469, 87 A 40; Mather v. Cunningham, 
105 Me. 326, 74 A 809, 29 LRANS 761, 
18 AnnCas 692; Sanders v. Getchell, 
76 Me. 165, 49 AmR 606; Gilman v. 
Gilman, 52 Me. 165, 173, 83 AmD 502; 
Wayne v. Greene, 21 Me. (8 Shep.) 
357, 361. 

Magee ee re v. Warner, 83 Md. 14, 
384 A 830. 
alg tal 


Mass.—Bangs v. Brewster, 


Mass. 382; Whitney v. Sherborn, 12 
Allen 111; Putnam v. Johnson, 10 
Mass. 488. 

515, 


Mich.—In re High, Lo Dougl. 
523. 


Minn.—Town of Albion v. Maple 
Lake, 71 Minn. 503, 74 NW 282. 


Miss.—Hairston vy. Hairston, 27 
Miss. 704, 717, 61 AmD 530. 
N. H.—Hart v. Lindsey, 17 N. H. 


235, 243, 48 AmD 597; State v. Moore, 
14 N. H. 451, 454. 

N. Y.—-Hegeman v. Fox, 31 Barb. 
475; Crawford v. Wilson, 4 Barb. 504; 
Weitkamp Ve ioehrs 53" Nis Ye Super. 
36, 11 CivProc 36; In re Zerega, 20 
NYS 417; Cincinnati, etc., R. Co. v. 
Ives, 3 NYS 895; Brown v. Ashbough, 
40 HowPr 260; In re Thompson, 1 
Wend. 43; In re Robert, 8 Paige 519. 

N. C—Jones v. Alsbrook, 115 N. 
C. 46, 20 SE 170. 

Pa.—Hindman’s App. 85 Pa, 446; 
Carey’s App., 75 Pa. 201, 205; Neff v. 
Neff, 1 Binn. 350; Parker City Over- 
seers of Poor v. Du Bois Borough 
Overseers of Poor, 6 Pa. Cas. 591, 9 A 
457. 

Tenn.—Hascall vy. Haffcrd, 107 
Tenn. 355, 65 SW 423, 89 AmSR 952; 
Stratton v. Brigham, 2 Sneed 421. 

Tex.—Ex p. Blumer, 27 Tex. 734; 
Hardy v. De Leon, 5 Tex. 211; Mc- 
Intyre v. Chappell, 4 Tex. 187, 197. 

Vt.—Fullham v. Howe, 62 Vt. 386, 
20 A 101. 
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the domicile of a person in which he has voluntarily 
fixed his abode, not for a mere special or temporary 
purpose, but with a present intention of making it 
The best definitions agree in 
making the elements of domicile residence and the 
Thus domicile is defined as a 
residence at a particular place, accompanied by an 
intention, either positive or presumptive, to remain 
there permanently or for.an indefinite length of 


his permanent home.® 


intent to remain.?° 


Wash.—Dormitzer v. German Sav., 
etc., Soc., 23 Wash. 132, 62 P 862 [aff 
192°. Si 125. 24 SCt 221, 48 i. ‘ed. 
373]. 

W. Va.—Dean v. Cannon, 37 W. 
Va. 128, 16 SE 444; White v. Ten- 
nant, 31 W. Va. 790, 792, 8 SE 596, 
597, 13 AmSR 896. 

Eng.—In re Craignish, [1892] 3 Ch. 
180; Munro v. Munro, 7 Cl. & F. 842, 
7 Reprint 1288; Maltass v. Maltass, 1 
Rob. Eccl. 67. 

{a] Definition  criticized.—‘This 
definition, while it has met with the 
approval of some courts, is in our 
judgment too narrow, unless the in- 
tention to remove be limited to the 
time of fixing the residence. The 
mere fact of an existing intention 
to remove from the place where one 
is domiciled cannot, we think, oper- 
ate against the bona fides of resi- 
dence. he existence of a mere pur- 
pose to go elsewhere to live is not, 
in our opinion, sufficient to defeat a 
legal residence in the place where a 
person is actually domiciled.” Gra- 
ham v. Graham, 9 N. D. 88, 89, 81 
NW 44. 

9. U.~.S.—Hammerstein v. Lyne, 
a Fed. 165, 170 [quot Cyc]. 


Ga.—Worsham vy. Ligon, 144 Ga. 
707, 87 SE 1025. 
Mo.—Wyrick v. Wyrick, 162 Mo. 


A. 728, 736, 145 SW: 144-[cit Cyc]. 

N. Y.—Matter of Rooney, 172 App. 
Div. 274, 159 NYS 1382; Union Free 
School Bd. of Ed. v. Crill, 73 Misc. 
472, 476, 133 NYS 394 [rev on other 
grounds 149 App. Div. 407, 134 NYS 
311, and quot Cyc]. 

Pa.—Chase v. Miller, 41 Pa. 403 
(where a man establishes his abode) ; 
Hunnings v. Hunnings, 55 Pa. Super. 
261 (fixed and permanent abode); 
Dalrymple’s Hst., 31 Pa. Co. 177; Lesh 
Vendnesh> tomes DASt.ig Ook; Com. v. 
Ainsworth, 20 Pa. Co. 123; Mintzer’s 
Est elis ba.1Co. 465; 

B. C.—In re Murphy, 15 B. C. 401. 

fa] Other definitions involving 
fixed abode.—‘‘'The domicile... ofa 
person is that fixed place of abode to 
which he intends to return habitual- 
ly when absent.” Miller v. Miller, 
Or) L36-P 15,16, “@) A domicile is 
“the soil where, at the time of de- 
cease, a person has a permanent 
abode, without any intention of re- 
moving therefrom.” Mather y. Cun- 
ningham, 105 Me. 326, 337, 74 A 809, 
29 LRANS 761, 18 AnnCas 692. 

{b] Habitation until unexpected 
event.—(1) “That place is the domi- 
cile of a person in which he has vol- 
untarily fixed his habitation, not for 
a mere temporary or special purpose, 
but with a present intention of mak- 
ing it his home, unless or until some- 
thing which is uncertain or unex- 
pected shall happen to induce him to 
adopt some other permanent home.” 
Williams v. Williams, 78 N. J. Eq. 13, 
17, 78 A 693, 695; Harral v. Harral, 39 
ING ee ug. (209) 1280, ok: Amine 1.0 JLo 
same effect Lord v. Colvin, 4 Drew. 
366, 62 Reprint 141; Milloy v. Wel- 
lington, 3 OntWR 561, 574. (2) 
“Habitation in a place with the in- 
tention of remaining there forever, 
unless some circumstance should oc- 
cur to alter this intention.” Whicker 
Vaeriumes TH. . ‘Cas.124,6164, 240 
Reprint 50. 

{e] In the French law “domicile” 
signifies a specific place of abode, de- 
clared, assumed, or pointed out by 
the instrument or contract. Wood- 


DOMICILE 


fined.14 


worth y. Bank of America, 19 Johns. 
GN Yo) 3801, 417, 210 AmD 239; 

10. Dicey Confl. of Laws p 735. 
See infra § 9 et seq. 

ie . S.—Mitchell v. U. S., 21 
Wall. 350, 352, 22 L. ed. 584; Hard- 
ing v. Standard Oil Co., 182 Fed. 421, 
424; Corel v. Chicago, etc., R. Co., 123 
Fed. 452, 454; Chambers v. Prince, 75 
Fed. 176; White v. Brown, 29 F. Cas. 
INO} S755 38, gle Viale em elaee 

Ala.—Merrill v. Morrissett, 76 Ala. 


433, 437. 
D. U. S., 48 Apn. 


Ind.—Hayward v. Hayward, (A.) 
115 NE 966 [reh den (A.) 116 NE 746]. 

Me.—Gilman vy. Gilman, 52 Me. 165, 
173, 88 AmD 502; Littlefield v. 
Brooks, 50 Me. 475, 477. 

Md.—Pope v. Williams, 98 Md, 59, 
Gil56 06, eae wos 2 103 Am SRe (37966 
LRA 398 [quot and adopting defini- 
tion in Mitchell v. U. S., 21 Wall. 
(U..S.) 350,.22 L. ed, 584]. 

Mass.—Palmer v. Hampden, 182 
Mass. 511, 513, 65 NE 817; Jennison v. 
Hapgood, 10 Pick. 77, 98, 19 AmD 258. 

Mo.—State v. Shepherd, 218 Mo. 
656, 659, 117 SW 1169, 181 AmSR 568; 
State v. Smith, 64 Mo. A. 313, 319. 
Compare Tiller v. Abernathy, 37 Mo. 
196 (the place where a person per- 
manently resides). 

N. J.—Stout v. Leonard, 37 N. J. 
L. 492, 495; State v. Bordentown Tp., 
32 N.. J. L. 192, 194; Cadwalader v. 
Howell, 18 N. J. L. 138, 144. 

N. Y.—Peo. v. Platt, 50 Hun 454, 
461, 3 NYS 367 [aff 117 N. Y. 59; 23 
NE 937]; Hegeman v. Fox, 31 Barb. 
475, 476; In re Wrigley, 8 Wend. 
134, 142. 

Okl.—Jones v. Reser, 160 P 58, 59. 

Or.—Pickering v. Winch, 48 Or. 
500, 504, 87 P 763, 9 LRANS 1159. 

Pa.—Guier v. O’Daniel, 1 Binn. 349 
note, 350 note; Reed v. Reed, 30 Pa. 
Super. 229, 235; Lesh v. Lesh, 13 Pa. 
Dist. 587, 538; Desesbats v. Berquier, 
1 Binn. 336, 346, 2 AmD 448. 

Va.—Long v. Ryan, 30 Gratt. (71 
Van) MUS ios 

Hng.—Matter OLMOLeeE ou bLrece NG 
594, 157 Reprint 606. 

[a] Residence with no intention 
to remove.—‘‘By ‘domicile’ is meant 
that residence frem which there is 
no present intention to remove, or to 
which there is a general intention to 
pga In re Williams, 99 Fed. 544, 
45. 

Besidence and intent as elements 
of domicile see infra § 9. 

“Residence” distinguished 
“domicile” see infra §§ 2, 3. 

12. Smith v. Croom, 7 Fla. 81, 150. 

[a] “Residence” and “domicile” 
have no uniform meaning in law; but 
their meaning depends upon the na- 
ture of the action in which the ques- 
tion is raised. Barhydt v. Cross, 156 
Iowa 271, 136 NW 525, 40 LRANS 
986, AnnCas1915C 792. 

{[b] Exercise of political rights.— 
(1) Domicile is “the place where a 
man establishes his abode, makes the 
seat of his property, and exercises 
his civil and political rights.’ Chase 
v. Miller, 41 Pa. 403, 420. To same 
effect Smith v. Croom, 7 Fla. 81. (2) 
Other definition involving exercise of 
political rights. In re Garneau, 127 
Fed. »67%,2 67:8,, 62: CGA. 4082" Peo. v. 
Platt, 50 Hun 454, 474, 3 NYS 367 
[ati Lise Yo, 159. 22) Nie o3 7nteGa) 
“Hvery person owes some duties to 
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[§ 1 


time.11_ The term ‘‘domicile’’ may have a variety of 
significations dependent upon its various applica- 
tions,!? and it is difficult to form any exact defini- 
tion of domicile, universally applicable, because it 
does not depend upon any single fact, or precise 
‘combination of cireumstances.1* 
statutes the terms 
mean having a legal domicile in the sense here de- 
The essential elements of domicile are sep- 


As used in various 


““domicile’’ and ‘‘domiciled’’ 


society, has some obligations to per- 
form to the government under which 
he lives, and from which he receives 
protection. ... His domicile is the 
place where those duties are defined 
and are to be performed.” North 
Yarmouth v. West Gardiner, 58 Me. 
207, 211, 4 AmR 279. (4) “If a mar- 
ried man has two places of residence 
at different times of the year, that 
will be deemed his domicile which he 
himself selects or describes or deems 
to be his home, or which appears to 
be the centre of his affairs, or where 
he votes or exercises the rights and 
duties of a citizen.’’ Chariton Coun- 
ty v. Moberly, 59 Mo. 238, 242. (5) 
“The very meaning of domicil is the 
technically preéminent headquarters 
that every person is compelled to 
have in order that certain rights and 
duties that have been attached to it 
by the law may be determined.” Wil- 
liamson v. Osenton, 232 U. S. 619, 
625, 34 SCt 442, 58 L. ed. 758; Berg- 
ner, etc., Brewing Co. v. Dreyfus, 172 
ewe 154, 157, 51 NE 531, 70 AmSR 
PASI 
“Citizenship” compared with “dom- 
icile”’ see Citizens § 2. 

Kinde of domicile see infra §§ 5-8. 

13. Abington vy. North Bridgewa- 
v. Boston, 1 Metc. (Mass.) 242; Mat- 
ter of Green, 99 Misc. 582, 164 NYS 
1063 [aff 179 App. Div. 890 mem, 165 
NYS 1088 mem]; Matter of Norton, 
96 Mise. 152, 159 NYS 619 [aff 175 
App. Div. 981\ mem, 162 NYS 1133 
mem]; Pickering v. Winch, 48 Or. 
500, 87 P 763, 9 LRANS 1159; Udny 
v. Udny, L. R. 1 H. L. Se. 441; Cock- 
rell v. Cockrell, 2 Jur. N. S. 727. But 
see Smith v. Croom, 7 Fla. 81, 150 
(refusing to concur in declarations 
that the term is not susceptible of 
definition). 

“With respect to these questions of 
domicile, there is no precise defini- 
tion or formula which can be laid 
down, by the application of which to 
the facts of the case it is possible at 
once to say where the domicile was.” 
Cockrell vy. Cockrell, 2 Jur. N. S. 727, 
728 [quot Pickering v. Winch, 48 Or. 
500, 504, 87 P 763, 9 LRANS 1159]. 

“The legal definition of the cognate 
terms, ‘residence’ and ‘domicile’ vary 
with the circumstances of the case, 
and the mental constitution of judges 
and authors.” The Chinese Tax 
Cases, 14 Fed. 338, 344, 8 Sawy. 384. 

[a] Criticisms of definitions.— 
“There have been many others, but I 
never saw any of them that appear 
to me to assist us at all in arriving 
at a conclusion. ... They are all il- 
lustrations in which those who have 
made them have sought to rival one 
another by endeavouring, as far as 
they can, by some epigrammatic neat- 
ness or eloquence of expréssion to 
gloss over the fact that, after all 
they are endeavoring to explain some- 
thing clarum per obscurum.” Per 
Lord Cranworth in Whicker v. Hume, 
Wi i. (Cas. 124) 159) 11 Reprint 50 
[auot Davies v. Western Australia, 2 
AustracC. .- R29, 4077 

14. Rochester, etc., Coal, etc., Co. 
v. The Garden City, 7 Can. Exch. 34; 
Davies v. Meeters Australia, 2 
Austr. C. L. 29. 

[ 1 met eden sy domiciled.”— 
‘Domiciled” means having a sole or 
principal residence in a country, with 
the intention of residing there for a 
period not limited as to time, and 
therefore ‘‘temporarily domiciled” 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1-2] 


arately considered in subsequent sections.15 
and Residence 

While the terms ‘‘dom- 
icile’’ and ‘‘residence’’ are frequently used synony- 
mously,’? they are not, when accurately used, con- 


{§ 2] B. Domicile 


guished 161. In General. 


means having a sole or principal resi- 
dence for a period limited as to time. 
Rex v. Townsend, 5 CanCrCas 143 
[aff quashed 35 N. S. 401] (where, in 
construing the phrase as used in the 
“Fisheries Act,” the court rejected 
the view that “temporarily domi- 
ciled” is a self-contradictory phrase, 
inartistic, inconsistent, and hardly 
capable of a sensible construction). 

15. See infra §§ 9-23. 

16. Fe een see Commorancy 
Abd) Oecd len TOGA) 

Citizenship distinguished see Citi- 
zens § 2. 

Inhabitance distinguished see Hab- 
ltancy [21 Cyc 354]; Habitation [21 
Gye 355). 

Residence defined see Residence 
[34 Cyc 1647]. See also Resident [34 


Cyc 1655]. 

17. U. S.—In re Lemen, 208 Fed. 
80; In re Garneau, 127 Fed. 677, 62 
CCA 403; Boucicault v. Wood, 3 F. 
Cas. No. 1,693, 2 Biss. 34. 

Tll.— Welsh v. Shumway, 232 Ill. 
54, 838 NE 549; Dorsey v. Brigham, 
177 Ill. 250, 52 NH 303, 69 AmSR 228, 
42 LRA 809. 

Mo.—State v. Snyder, 182 Mo. 462, 
82 SW 12. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950; De Meli v. De Meli, 
120 N. Y. 485, 24 NE 996, 17 AmSR 
652 [aff 11 NYSt 291, 27 NYWkly 
Diswe2zI2(ait ot NY Civ Procr 306; 267 
HowPr 20)]; Kennedy v. Ryall, 67 
N. Y. 379 [aff 40 N. Y. Super. 347]; 
Matter of Norton, 96 Mise. 152, 159 
NYS 619 [aff 175 App. Div. 981 mem, 
162 NYS 1133 mem] (as used in the 
Transfer Tax Law); Hanson v. Han- 
son, 88 Misc. 244, 151 NYS 861; Peo. 
v. Dinneen, 85 Misc. .128, 148 NYS 
21; Von Hoffman:+v. Ward, 4 Redf. 
Surr. 244. 

Tex.—St. Louis Southwestern R. 
TEE v. McKnight, 99 Tex. 289, 89 SW 
DDE 

Wis.—Miller v. Sovereign Camp W. 
W., 140 Wis. 505, 122 NW 1126, 133 
AmSR 1095. 28 LRANS 178. 


[a] “Ihegal residence” is some- 
times used as synonymous with 
“domicile.” Ashland _ v. Catletts- 


burg, 172 Ky. 365, 189 SW 454; Tip- 
ton v. Tipton, 87 Ky. 440; Crawford 


. v. Wilson, 4 Barb. (N. Y.) 504 
[ 


b] At common law the words 
“residence” and “domicile”? were used 
interchangeably and had practically 
the same meaning. State v. Shep- 
herd, 218 Mo. 656, 117 SW 1169, 131 
AmSR 568; State v. Bunce, 187 Mo. A. 
607, 173 SW 101. 

Synonymous in statutes see infra 


§ 3. See also Divorce § 36. 
18. U. S.—Delaware, etc., R. Co. v. 
Petrowsky, 250 Fed. 554, 162 CCA 


570; In re Lemen, 208 Fed. 80; Hard- 
ing v. Standard Oil Co., 182 Fed. 421; 
In re Garneau, 127 Fed. 677, 62 CCA 
403; Corel v. Chicago, etc., R. Co., 123 
Fed. 452; Collins v. Ashland, 112 Fed. 
a hese Pacific Mut. L. Ins. Co. v. Tomp- 
kins, 101 Fed. 539, 41 CCA 488; Cham- 
bers v. Prince, 75 Fed. 176; Brisenden 
Vv. Chamberlain, 53 Fed. 307. 

Ala.—Allgood v. Williams, 92 Ala. 
551, 8 S. 722: 

Cal.—San Diego Sav. Bank v. Good- 
sell, 187 Cal. 420, 70 P 299. 

Conn.—Hewitt v. Wheeler School, 
82 Conn. 188, 72 A. 935; Fairfield _v. 
Easton, 73 Conn. 735, 49 A 200; Sa- 
lem v. Lyme, 29 Conn, 74. 

D. C.—Newman y. U. S., 438 App. 
53. : 

Ga.—Worsham v. Ligon, 144 Ga. 
107, 87 SE 1025; Stickney v. Chap- 
man, 115 Ga. 759, 42 SE 68. 

Ill.— Welsh v. Shumway, 232 Il. 
54, 83 NE 549; Dorsey v. Brigham, 
177 Til. 250, 52 NE 303, 69 AmSR 228, 
42 LRA 809; Witbeck v. Marshall- 
Wells Hardware Co., 88 Ill. A. 101, 


! 


DOMICILE 


Distin- 


110 [aff 188 Ill. 154, 58.NE 929] 
(where the court said: “A wide dis- 
tinction has been recognized between 
an actual residence, and a legal resi- 
dence, the latter being generally 
deemed the domicile’). 
Ind.—Hayward vy. Hayward, (A.) 
115 NE 966. 
Iowa.—Ludlow v. Szold, 90 Iowa 
175, 57 NW 676; Mann v. Taylor, 78 
Iowa 355, 48 NW 220; Fitzgerald v. 
Arel, 63 Iowa 104, 16 NW 712, 18 NW 
713, 50 AmR 733; Cohen v. Daniels, 
25 Iowa 88. 
Kan.—Keith v. Stetter, 25 Kan. 100. 
Ky.—Semple v. Com., 181 Ky. 675, 
205 SW 789; Tipton v. Tipton, 87 Ky. 
243, 8 SW 440, 10 KyL 252. 
La.—Oglesby v. Turner, 127 La. 
10938, 54 S 400; Hstopinal v. Vogt, 121 
La. 883, 46 S 908; Estopinal v. Michel, 
121 La. 879, 46 S 907, 19 LRANS 759; 
State v. Steele, 33 La. Ann, 910. 
Md.—Shaeffer v. Gilbert, 73 Md. 66, 
a0 A 4384; Risewick v. Davis, 19 Md. 
8 


Mass.—Thayer v. Beston, 124 Mass. 
132, Ales ZOwCATIN ED O00. § Briges: | Ve 
Rochester, 16 Gray 337. 

Miss.—Alston v. Newcomer, 42 
Miss. 186. 

Mo.—In re Lankford, 272 Mo. 1, 
197 SW 147; Chariton County v. Mo- 
berly, 59 Mo. 238; McDowell v. Fried- 
man Bros. Shoe Co., 135 Mo. A. 276, 
115 SW 1028; State v. Smith, 64 Mo. 
A. 313; Lewis v. Castello, 17 Mo. A. 
Re ey EE v. Waiker, 1 Mo. A. 413. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950 [aff 122 App. Div. 920 
mem, 107 NYS 1139 mem]; Matter 
Of Miller wily 3 ADD. eDive ow, 158 NYS 
915 [rev 94 Misc. 81, 157 NYS 474, 
and app dism 219 N. Y. 557 mem, 114 
NE 1071 mem; Matter of Rooney, 172 
App. Div. 274, 159 NYS 132; Flatauer 
v. Loser, 156 App. Div. 591, 141 NYS 
951 [rev on other grounds 211 N. Y. 
15, 104 NE 1123]; Bennett v. Watson, 
21 App. Div. 409, 47 NYS 569; Mar- 
tin v. Platt, 51 Hun 429, 4 NYS 359; 
Lyon y. Lyon, 30 Hun 455; Weitkamp 
v. Lioehr, 53 N.. Y. Super. 79, 11 NY 
CivProc 36; Bartlett v. New York, 7 
N. Y. Super. 44; Matter of Green, 99 
Mise. 582, 164 NYS 1063 [aff 179 App. 
Div. 890 mem, 165 NYS 1088 mem]; 
Matter of Norton, 96 Mise. 152, 159 
NYS 619 [aff 175 -App. Div. 981, 162 
NYS 1133]; Matter of Morgan, 95 
Mise. 451, 159 NYS 105 [aff 176 App. 
Div. 909, 162 NYS 1132]; Matter of 
Mesay Hernandez, 87 Misc. 242, 149 
NYS 536; Matter of Grant, 83 Misc. 
257, 144 NYS 567; Matter of McEl- 
waine, 77 Misc. 317, 9 Mills Surr. 382, 
137 NYS 681; Union Free School Bd. 
of Ed. v. Grill, 73 Misc. 472, 133 NYS 
394 [rev on other grounds 149 App. 
Div. 407, 184 NYS sili; Peo. va. Acri- 
telli, 57 "Misc. 574, 110 NYS 430; Cin- 
cinnati, etc., RR: Co. v. Ives, 3 NYS 
895; Frost v. Brisbin, 19 Wend. il 
32 AmD 428; Matter of Wrigley, 8 
Wend. 134. 

Or.—Pickering v. Winch, 48 Or. 500, 
87 P 763, 9 LRANS 1159 (where the 
court said: ‘‘Residence is not domi- 
cile though domicile is the legal con- 
ception of residence’’). 

Pa.—Raymond v. Leishman, 243 
Pa. 64, 89 A 791, LRA1915A 400, Ann 
Cas 1915C 780; Hunter v. Bremer, 256 
Pa, 257, 100 A 803, AnnCas1918A 152; 
Coleman’s Est., 35 Pa. Co. 625; Mint- 
zer’s Est., 13 Pa. Co. 465. 

Ss. @—Munroe v. Williams, 37 S. C. 
81, 16 SE 533, 19 LRA 665. 

Tenn.—Denny vy. Sumner County, 
134 Tenn. 468, 184 SW 14, LRA1917A 
285; Hascall v. Hafford, 107 Tenn. 
355, 65 SW 423, 89 AmSR 952; Strat- 
ton v. Brigham, 2 Sneed 420; pees 
ville v. Marr, 5 Tenn. Civ. VAS 45 

Tex.—Pecos, GUC ria OOl_Ve CHEER 
son, 106 Tex. 456, 167 SW 801; Pear- 


vertible terms.1® 
signification and includes, beyond mere physical 
presence at the particular locality, positive or pre- 
sumptive proof of an intention to constitute it a 
permanent abiding place.'® 


at 


[19C.J5.] 395 


The former is of more extensive 


‘‘Residence’’ is of a 
son v. West, 97 Tex. 238, 77 SW 944; 
Littlefield v. Clayton, (Civ. A.) 194 
SW 194. : 

Toe Vit. 


Vt.—State v. 
332, 55 A 654. 

Va.—Smith v. Smith, 94 SE 1777; 
Pendleton jy. Com.;, L107 Vase22955 65 
SH 5386. 

Wash.—Dignam v. Shaff, 51 Wash. 
412, 98 P 1113, 22 LRANS 996. 

W. Va.—Atkinson v. Washington, 
ete., College, 54 W. Va. 32, 46 SE 
253; State v. Allen, 48 W. Va. 154, 86 
AmSR 29, 35 SH 990, 50 LRA 284, 

Eng.—Winans v. Atty.-Gen., [1904] 
A. C. 287; Reg. v. Stapleton, 18 Eng. 
L. & Eq. 301; Maltass v. Maltass, 1 
Rob. Eccl. 67. 

Ont.—Denier v. Marks, 18 Ont. Pr. 
465; Wanzer Lamp Co. v. Woods, 13 
Ont erp 

Sce also cases infra rote 19. 

[a] “here is a broad distinction 
(1) between a legal and actual resi- 
dence. A legal residence (domicile) 
can not, in the nature of things, co- 
exist in the same person in two 
States or countries. He must have a 
legal residence somewhere. He can 
not be a cosmopolitan. . .. His legal 
residence consists of fact and inten- 
tion; botn must concur; and when his 
legal residence is once fixed, it re- 
quires both fact and intention to 
change it. As contradistinguished 
from his legal residence, he may have 
an actual residence in another State 
or country. He may abide in the 
latter without surrendering his le- 
gal residence in the former, provided 
he so intends. His legal residence, 
for the purposes above indicated, may 
be merely ideal, but his actual resi- 
denze must be substantive. He may 
not actually abide at his legal resi- 
dence at all; but his actual residence 
must be his abiding place.... We 
think that the residence required 
+. . means that of an actual resi- 
dence; and that a mere legal resi- 
dence in this State, with an actual 
residence out of the State, is not suf- 
ficient.” Tipton v. Tipton, 87 Ky. 243, 
245, 8 SW 440. (2) “There is a wide 
cifference between domicile and mere 
residence. Of course they may be, 
and usually are, at the same place, 
and it is quite obvious that they may 
be at different places. But domicil is 
but the established, fixed, permanent, 
and may therefore be said to be the 
ordinary, dwelling place or place of 
residence of a party, as distinguished 
from his temporary and transient 
though actual place of residence. 
One is his legal residence as distin- 
guished from his temporary place of 
abode; or, to use the language of the 
charge, one is his home, as distin- 
guished from the place or places to 
which business or pleasure may tem- 
porarily call him.” Salem vy. Lyme, 
29 Conn. 74, 79. 

19. U. S—In re Davis, 217 Fed. 
113; Collins v. Ashland, 112 Fed. 175; 


Cunningham, 


Chambers v. Prince, 75 Fed. 176; Bri- 


senden vy. Chamberlain, 53 Fed. 307. 
Ark.—Krone v. Cooper, 43 Ark. 547. 
Conn.—Salem v. Lyme, 29 Conn. 74. 

spin C.—Newman v. U. S., 43 App. 
Ga.—Stickney v. Chapman, 115 Ga. 

759, 42 SE 68. 


11l.—Tazewell County v. Daven- 
port, 40 Ill. 197. 
Iowa.—Mann v. Taylor, 78 Iowa 


355, 43 NW 220; Savage v. Scott, 45 
Towa 130; Cohen v. Daniels, 25 Iowa 
88; Love v. Cherry, 24 Iowa 204. 


Kan.—Keith v. Stetter, 25 Kan. 
100. 
18 S$ 503 : 
Mass.—Briggs v. Rochester, 16 
Gray 337. 


Miss.—Morgan v. Nunes, 54 Miss. 
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more temporary 


308; 42 Miss. 
186. 

Mo.—Chariton County v. Moberly, 
59 Mo. 238: Johnson v. Smith, 43 Mo. 
499; Wyrick v. Wyrick, 162 Mo. A. 
723, 145 SW 144; State v. Smith, 64 
Mo. A. 313; Walker v. Walker, 1 Mo. 
A. 404. 

N. J.—Stout v. Leonard, 37 N. J. L. 
492. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950; Haggart v. Morgan, 
5 N. ¥. 422, 55 AmD 350; Flatauer v.- 
Loser, 156 App. Div. 591, 141 NYS 951 
[rev on other grounds 211 N. Y. 16, 
104 NE 1123]; New York v. Genet, 4 
Hun 487 [aff 63 N. Y. 646 mem]; 
Crawford v. Wilson, 4 Barb. 504; 
Weitkamp v. Loehr, 53 N.Y. Super. 79, 
11 NYCivProc 36; Burrill v. Jewett, 5 
N. Y. Super. 701; Douglas v. New 
Mork. GIN Ns Super. L035, Barticttay. 
New York, 7 N. Y. Super. 44; Matter 
of Martin, 94 Misc. 81, 157 NYS 474 
[rev on other grounds 173 App. Div. 
E158 NYS, 915 (app dism 219° N. Y. 
557 mem, 114 NE 1071 mem)]; Haves 
Costume Co: vy. Pratt, 2 Misc. 420, 22 
NYS 74; Frost v. Brisbin, 19 Wend. 
11, 32 AmD 423; In_re Thompson, 1 
Wend. 43. 

N. C.—Hannon vy. Grizzard, 89 N. C. 
115. 

Or.—Pickering v. Winch, 48 Or. 500, 
87 P 763, 9 LRANS 1159. 

Pa.—Raymond v. Leishman, 243 
Pa. 64, 89 A 791, LRA1915A 400, Ann 
Cas1915C 780. 

Tenn.—Foster v. Hall, 
346. 

Tex.—Pecos, etc., R. Co. v. Thomp- 
son, 106 Tex. 456, 167 SW 801; Brown 
v. Boulden, 18 Tex. 431. 


Alston v. Newcomer, 


4 Humphr. 


Va.—Smith v. Smith, 94 SE 777; 
Cooper y. Com., 121 Va. 338, 93 SH 
680; Pendleton v. Com., 110 Va. 229, 


65 SE 536; Long vy. Ryan, 30 Gratt. 
CUNias)y, (18. 

W. Va.—State v. Allen, 48 W. Va. 
154, 35 SE 990, 86 AmSR 29, 50 LRA 
284; Atkinson v. Washington, etc., 
College, 46 SE 253; Dean vy. Cannon, 
37 W. Va. 123, 16 SE 444. 

Wis.—Hall v. Hall, 25 Wis. 600. 

Eng.—Bell v. Kennedy, L. R. 1 H. 
LL. Se... 307; In re Patience, 29 Ch. D. 
976; Reg. v. Stapleton, 1 E. & B. 766, 
72 ECL 766, 118 Reprint 623, 18 Eng 
L&Eq 300; Walcot v. Botfield, Kay 
534, 69 Reprint 226. 

Can. orth v. McCord,. 12 
Can. S. C. 466 [aff sub nom. McMul- 
len v. Wadsworth, 14 App. Cas. 
631]. 

Ont.—Wanzer Lamp Co. vy. Woods, 
UGS Onis 23 eet lo le 

See also cases supra note 18, 

“Residence and domicile are not 
interchangeable terms. Domicile em- 
braces more than mere residence. 
Residence denotes a place of abode, 
whether temporary or permanent; 
while domicile denotes a fixed and 
permanent home, and need not be the 
actual place of abode. It does not 
depend upon mere naked residence, 
but ‘is the legal, the juridical seat 
of every person—the seat where he 
is considered to be in the eyes of the 
law, for certain applications of the 
law, whether he be corporeally found 
there, or whether he be not found 
there.’” Pickering v. Winch, 48 Or. 
500, 505, 87 P 768, 9 LRANS 1159 (re- 
viewing authorities). 

[a] “The derivation of the two 
words, domicil and residence, fully 
points out the distinction in their 
meaning. A home (domus) is some- 
thing more than a temporary place of 
remaining (residendi) however long 


character than 
‘‘Residence’’ simply indicates the place of abode, 
whether permanent or temporary; ‘‘domicile’’ de- 
notes a fixed, permanent residence, to which, when 
absent, one has the intention of returning.*? 
idence’? has a more limited, precise, and local appli- 
cation than ‘‘domicile,’’ which is used more in ref- 


DOMICILE 


‘“domicile.’’ 2° 


+’ Res. 


the reason that 


such stay may continue.” Burrill v. 
Jewett, 25 N. Y. Super. 701, 702. 

Residence generally see Residence 
[34 Cyc 1647]; Resident [34 Cyc 
1655]. 

Residence and domicile distin- 
guished in attachment see Attach- 
ment § 48. 

Bankruptcy jurisdiction determined 
by residence and domicile see Bank- 
ruptcy _§- 26. 

20. U. S.—In re Sedgwick, 223 
Fed. 655. 

Conn.—Hewitt v. Wheeler School, 
82 Conn. 188, 72 A 935 (temporary 
abode for instruction considered resi- 
dence but not domicile); Fairfield v. 


Easton, 73 Conn. 735, 49 A 200; Salem 
v. Lyme, 29 Conn, 74. 
Iowa.—Mann y. Taylor, 78 Iowa 


355, 48 NW 220. But see Farrow v. 
Farrow, 162 Iowa 87, 143 NW.856 
(where the court said: “A person may 
be temporarily aomiciled without ac- 
quiring a residence at any point. A 
man does not acquire a residence by 
remaining at any particular place 
away from his home’’). 


La.— Estopinal v. Michel, 121 
ra 879, 46 S 907, 908, 19 LRANS 
Md.—Shaeffer v. Gilbert, 73 Md. 


66, 20 A 434, 435. 

N. Y.—Bell v. Pierce, 51 N. Y. 12 
[aff 48 Barb. 51]; New York v. Ge- 
net, 4 Hun 487 [aff 63 N. Y. 646]; 
Weitkamp v. Loehr, 53 N. Y. Super. 
79, 11 NYCivProe 36; Burrill v. Jew- 
ett, 25 Nw Yo Super, 701s 

Ss. C—Bradley v. Lowry, 17 S. C. 
Hqy 1) 5.39 Amb 142. 
ghee Brown v. Boulden, 18 Tex. 

Wis.—Hall v. Hall, 25 Wis. 600. 

[a] Temporary domicile.—‘‘A man 
cannot fix an intentional temporary 
domicile, for the intent to make it 
temporary makes it in law no domi- 
cile.” Brisenden v. Chamberlain, 53 
Hed. 13807, 311. 

[b] “ ‘Residence’ indicates perma- 
nency of occupation as distinguished 
from temporary oceupation, but dyes 
not include so much as ‘domicile,’ 
which requires an_ intention contin- 
ued with residence.” .In re Gar- 
neau, 127 Fed. 677, 678, 62 CCA 
St [quot In re Lemen, 208 Fed. 80, 


21. Harding v. Standard Oil Co., 
182 Fed. 421; Corel v. Chicago, etc., 
R. Co., 123 Fed. 452; In re Tittering- 
ton, 130 Iuwa 856, 106 NW 761; Fitz- 
gerald v. Arel, 63 Iowa 104, 16 NW 
712, 18 NW 413, 50 AmR 733; Cohen 
v. Daniels, 25 Iowa 88; Presson v. 
Presson, 38 Nev. 203, 147 P 1081. See 
also supra § 1. 

[a] “Resident” and “visitor” dis- 
tinguished.—(1) “An inhabitant (or 
resident) in its ordinary phraseology 
means a dweller, or one who dwells 
or resides permanently in a place, 
or who has a fixed residence, as dis- 
tingnished from an occasional lodger, 
or visitor, unless a statutory signi- 
fication is given to the term when 
used in a particular connection, dif- 
ferent from its grammatical import, 
or its usual meaning in common par- 
lance.” Wanzer Lamp Co. v. Woods, 
13) Ont. Proll. 518) (2) Ar tivigitor:, 
in the usual sense is a transient per- 
son, and not one who has come to re- 


aie Wilbur v. Calais, 90 Vt. 335, 98 
22. Cohen v. Daniels, 25 Iowa 88; 


Jefferson v. Washington, 19 Me. 293. 
See also supra § 1. 

“The question of domicil is mate- 
rial in determining the civil status, 


[§ 2 


erence to personal rights, duties, and obligations.* 
That there is a difference in meaning between ‘ 
idence’’ and ‘‘domicile,’’ is shown by the fact that 
a person may have his residence in one place while 
his domicile is in another.?* 
that domicile and residence are not synonymous for 


‘res- 


It has also been said 


a person may have more than one 


capacities, and rights of persons, and 
their title to property.” Wanzer 
Lamp Co. v. Woods, 13 Ont. Pr. 511, 
514. 

23. WU. S.—Collins v. Ashland, 112 
Fed. 175, 177; Pacific Mut. L. Ins. Co. 
v. Tompkins, 101 “Red; 539), 41+ CCA 
488; Chambers v. Prince, “5 Fed. 176, . 
177 [quot WHisele v. Oddie, 128 Fed. 
$41, 945] (where the court said: “A 
party may be a resident of a place, 
and yet not domiciled there’); Pen- 
field v. Chesapeake, etc., R. Co., 29 
Fed. 494 [aff 184 U. S. 351, 10 SCt 556, 
33 L. ed. 940]. 

Ark.—Krone v. Cooper, 43 Ark. 554. 

Cal.—San Diego Say. Bank v. Good- 
sell, U3% Cals 4205) 4205170 SP Zo 9 
(where the court said: “There is a 
well-recognized distinction - between. 
the term ‘domicile’ and the term ‘res- 
idence.’ A person may have a resi- 
dence separate from his domicile’’); 
In re Henning, 128 Cal. 214, 60 P 762, 
79 AmSR 43. See O’Brien v. O’Brien, 
16 Cal. A. 103, 116 P 692 (where the 
court said: “A person may ‘live’ at 
a place and still not be a ‘resident’ 
thereof in the legal sense of that 
term’’). 

Conn.—F airfield v. Easton, 73 Conn. 
735, 49 A 200; Salem v. Lyme, 29 
Conn, 74. 

D. C—Newman y. U. S., 43 App. 53. 

Ga.—Stickney v. Chapman, 115 Ga. 
759, 761, 42 SE 68 (where the court 
said: “A man may have a residence 
in one State or country, and his domi- 
cile in another, and he may be a non- 
resident of the State of his domicile, 
in the sense that his place of actual 
residence is not there’’). 

lil.—Tazewell County v. Davenport, 
40 Ill. 197; Jenks v. Rounds, 87 Ill. 
A, 284. 

Ind.—Hayward v. Hayward, 115 

NE 966 [reh den 116 NE 746]. 
: n re Titterington, 130 Iowa 
356, 106 NW 761; Fitzgerald v. Arel, 
63 Iowa 104, 16 NW 712, 18 NW 713, 
50 AmR 733; Cohen y. Daniels, 25 
Iowa 88, 91; Love v. Cherry, 24 lowa 
204. 

Ky.—Ashland v. Catlettsburg, 172 
Ky. 365, 189 SW 454; aipton v. Tip- 
ton, 87 Ky. 243, 8 Sw 440. 

Na _—Delacroix v. Meux, 28 La. Ann. 
Bil 

Md otallander v. Central Metal, 
etc., .Co; 109 Mads 131, TL As 4425, 28 
LRANS 1135; Dorsey v. Kyle, 30 ‘Ma. 
512, 96 AmD 617. 

Mass. —Briggs v. 16 
Gray 337. 

Minn.—Keller yv. Carr, 40 Minn. 428, 
42 NW 292. 

Miss.—-Brown v. Crane, 69 Miss. 
678, 18 S.855; Alston y. Newcomer, 
42 Miss. 186. 


Rochester, 


Mo.— Johnson vy. Smith, 43 Mo. 
499; Lewis v. Castello, 17 Mo. A. 
at Rhodes y. Farish, 16 Mo. A. 
43 


N. J.—Duke vy. Duke, 70 N. J. Eq. 
135, 62 A 466 [aff 72 N. J. Eq. 434, 
65 A TI1LT “C72 N. Ie Hd 9405865 che 
ofp ur Oya ie 

N. Y.—Campbell v. Campbell, 90 
Hun 233; Hart v. Kip, 74 Hun 412, 26 
NYS 522 [mod on other grounds 148 
N. Y. 306, 42 NE 712]; Lyon v. Lyon, 
30 Hun 455; New York v. Genet, 4 
Hun 487 [aff 63 N. Y. 646]; Liscomb 
v. New Jersey R., etc., Co., 6 Lans. 
75; Bartlett sv. gNew York.“ N. oy. 
Super. 44; Matter of McElwaine, 77 
Mise. 318, 9 Mills Surr. 382, 137 NYS 


681; Eaves Costume Co. v. Pratt, 2 
Misc. 42 22, uNYSs (43) rose 
Year eee 19 Wend. 11, 32 AmD 
423. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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residence at the same time, but only one domicile.?4 
‘‘Residence’’ as used in 
various statutes has been considered synonymous 
with ‘‘domicile,’’ ?° but of course this depends upon 
the intent of the particular statute as ascertained by 
The terms are not 
Generally, where a stat- 


[§ 3] 2. In Statutes. 


construction of its provisions.?® 
necessarily synonymous,?? 


N. C.—Wheeler y. Cobb, 75 N.C. 21. 

Oh.—Thomson vy. Ogden, 23 Oh. Cir. 
CUnlsb: 

Pa.—Raymond v. Leishman, 243 
Pa. 64, 89 A 791, LRA191I5A 400, Ann 
Casi915C 780; Guier v. O’Daniel, 1 
Binn. 349 note. 

Tenn.—Hascall v.. Hafford, 107 
Tenn. 355, 65 SW 423, 89 AmSR 952. 

Tex.—Pearson v. West, 97 Tex. 238, 
Ns 944; Brown v. Boulden, 18 Tex. 

Vt.—State vy. Cunningham, 75 Vt. 
332, 55 A 654 

Va. —Long V. Ryan, 30 Gpatt. G71 
Va) Ss 

W. Va.—Atkinson y. Washington, 
ete., College, 54 W. Va. 32, 46° SH 
253; State v. Allen, 48 W. Va. 154, 
35 SE 990, 86 AmSR 29, 50 LRA 284. 

Wis.—Hall v. Hall, 25 Wis. 600. 

Eng.—Reg. v. Stapleton, 18 EngL& 
Eq 301. 

[a] Illustrations.—(1) “Any per- 
son may have his domicil in one place 
and his residence, for the time being, 
in another. Domicil and residence are 
not convertible terms. Thus, a citi- 
zen of Mississippi may retain his 
dwelling here, with its furniture un- 
disturbed, in charge of his neighbor 
or some friend, for a year or more, 
while he is educating his children in 
another, and occupying a hired house 
there, for that purpose. In such 
case, it is obvious that Mississippi 
continues to be the place of his domi- 
cil; and it is equally clear that he 
becomes, notwithstanding, a tempo- 
rary resident of the other State where 
he is educating his children.” Al- 
ston v. Newcomer, 42 Miss. 186, 192. 
(2) “A person domiciled here may, 
for the sake of his health, reside one 


-or more years in some place the celi- 


mate of which is supposed to be 
more favorable to his constitution. 
In such cases it would be harsh and 
unnatural to consider the person thus 
residing abroad to have forfeited his 
domicile here, or in any proper sense 
to have become a non-resident of 
Missouri, unless some intention, man- 
ifested by some act of abandoning 
his residence here, were shown.” 
Walker v. Walker, 1 Mo. A. 404, 413. 
To same effect McFarlane v. Corne- 
JIN pF S1OL. bls oil. ose. 

[b] Domicile without residence.— 
“There may be a domicile without an 
actual present residence, and, vice 
versa, there may be a present resi- 
dence without a domicile.” Duke v. 
Duke, 70 N. J. Eq. 135, 189, 62 A 466 
[atl TZN. Ja. Ea. 4345 65 JA. LITT, 72 
N. J. Eq. 940, 65 A 1117]. 

24. U. S.—Corel v. Chicago, etc., 
R. Co., 123 Fed. 452; Brisenden v. 
Chamberlain, 53 Fed. 307. 

Conn.—Dorus v. Lyon, 101 A 490. 

D. C.—Newman v. U.S., 43 App. 53. 

1ll.—Witbeck v. Marshall-Wells 
Hardware Co., 88 Ill. A. 101, 110 [aff 
188 Ill. 154, 58 NE 929]. 

Iowa.—F arrow v. Farrow, 162 Iowa 
87, 143 NW 856; Savage v. Scott, 45 
Iowa 130; Love v. Cherry, 24 Iowa 
204. 

Ky.—Semple v. Com., 181 Ky. 675, 
205 SW 789; Tipton vy. Tipton, 87 Ky. 
243, 8 SW 440, 10 KyL 252. 

La.—Oglesby v. Turner, 127 La. 
1093, 54 S 400; Estopinal v. Michel, 
121 La. 879, 46 S 907, 19 LRANS 759; 
State v. Steele, 33 La. Ann. 910. 

Mass.—Gardiner v. Brookline, 181 
Mass. 162, 63 NE 397. 

Mo.—State v. Smith, 64 Mo. A. 313. 

N. J.—Duke v. Duke, 70 N. J. Eq. 
135, 62 A 466 [aff 72 N. J. Hq. 434, 65 
Ay L NTS tien INerdveds 19405265" A: 1117]. 

N. Y.—In re Newcomb, 192 N. 
238, 84 NE 950 [aff 122 App. Div. 930 
mem, 107 NYS 1139 mem]; Flatauer 
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v. Loser, 156 App. Div. 591, 141 NYS 
951 [rev on other grounds 211 N. Y. 
15, 104 NE 1123]; Paddack v. Lewis, 
59 App. Div. 430, 69 NYS 1 [aff 179 
N. Y. 591, 72 NE 1146]; Bowe v. 
Jenkins, 69 Hun 458, 23 NYS 548; 
Bartlett v. New York, 7 N. Y. Super. 
44; Douglas v. New York, 9 N. Y. Su- 
per. 110; Matter of Norton, 96 Misc. 
152,159 NYS 619 [aff 175 App: Div. 
981, 162 NYS 1133]; In re Zerega, 20 
NYS 417, 4 Par- Surr; 209. 

Oh.—Grant v: Jones, 39 Oh. St. 515. 

Or.—Pickering v. Winch, 48 Or. 
500, 87 P 763, 9 LRANS 1159. 

Pa.—Raymond v. Leishman, 243 Pa. 
64, 69, 89 A 791, LRA1915A 400, Ann 
Casi915C 780 [cit Cyc]. 

Tex.—Pearson v. West, 97 Tex. 2288, 
717 SW 944; Brown v. Boulden, 18 
Tex. 431; Littlefield v. Clayton, (Civ. 
A.) 194 SW 194. : 

Vt.—State v. Cunningham, 75 Vt. 
332, 55 A 654. 

Va.—Long v. Ryan, 30 Gratt. (71 
AVAL era ees 

W. Va.—Atkinson v. Washington, 
ete., College, 54 W. Va. 32, 46 SE 
2538; State v. Allen, 48 W. Va. 154, 35 
SE 990, 86 AmSR 29, 50 LRA 284, 

Wis.—Hall v. Hall, 25 Wis. 600. — 
twright v. Hinds, 3 Ont. 
384; Wanzer Lamp Co. v. Woods, 13 
Onite shire oul 

See also infra § 4. 

“As domicile and residence are 
usually in the same place, they are 
frequently used, even in our statutes, 
as if they had the same meaning, but 
they are not identical terms, for a 
person may have two places of resi- 
dence, as in the city and county, but 
only one domicile.’ In re Newcomb, 
192 N.. Y. 238, 250, 84 NE 950 [quot 
Flatauer v. Loser, 156 App. Div. 591, 
594 —.b41 Ney S--Oole (réev=ion other 
grounds 211 N. Y. 15, 104 NE 1123)]. 

[a] In two states—A man may 
be a resident in two or more states 
at the same time. Dorus v. Lyon, 
(Conn.) 101 A 4£0. 

25. U. S.—Delaware, etc., R. Co. v. 
Petrowsky, 250 Fed. 554, 162 CCA 
570; Boucicault v. Wood, 3 F. Cas. 
No. 1,693, 2 Biss. 34. 

Ala. —Allgood v. Williams, 92 Ala. 


BST Ls Sy OA 
207 Ill. 180, 69 


Ill.—Peo. v. Moir, 
NE 905, 99 AmSR 205. 

Iowa.—Bradley v. Fraser, 54 Iowa 
289, 6 NW 293; Church v. Crossman, 
49 Towa 444, 

Kan.—Modern Woodmen of Amer- 
ica v. Hester, 66 Kan, 129, 71 P 279. 

Md.—Walker v. Walker, 125 Md. 
649, 94 A 346, AnnCas1916B 934. 

Mass.—Olivieri v. Atkinson, 168 
Mass. 28, 46 NE 422; Lee v. Boston, 
2 Gray 484. 

Nebr.—Walker v. Stevens, 52 Nebr. 
653, 72 NW 1038; Wood v. Roeder, 
45 Nebr. 311, 63 NW 853. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950 [aff 122 App. Div. 920 
mem, 107 NYS 1139 mem]; De Meli 
v. De Meli, 120 N. Y. 485, 24 NE 
996, 17 AmMSR 652; Matter of Martin, 
Lise ADDIE Div-gul, eos Nyse, 9b! [app 
dism 219 N. Y. 557 mem, 114 NE 
1071 mem]; Matter of Rooney, 172 
App. Div. 274, 159 NYS 132; Fla- 
tauer wv. *losery 156, App, ) Div. 590, 
141 NYS 951 [rev on other grounds 
211 N. Y. 15, 104 NE 1123]; Hislop v. 
Taaffe, 141 App. Div. 40, 125 NYS 
614; Routenberge v. Schweitzer, 50 
App. Div. 218, 63 NYS 746 [rev on 
other grounds 165 N. Y. 175, 58 NE 
880] (the word “resident” as used 
in the judiciary article of the consti- 
tution); Matter of Dimock, 4 App. 
Div. 301, 39 NYS 501 [aff 11 Misc. 
G10; ee IN GCIVEnoc 312, 32 NYS 
927]; Peo. v. Platt, 50 Hun 454, 3 


ae 
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ute prescribes residence as a qualification for the 
enjoyment of a privilege, or the exercise of a fran- 
chise,28 and whenever the terms are used in con- 
nection with subjects of domestic policy, domicile 
and residence are equivalent.?® 
tion acts sometimes affect the question.*° 
“‘settlement’’ as used in pauper acts is not synony- 


Statutory construc- 
The term 


NYS. 367-[aff A1T_N. Y¥..159, 22 NE 
937] (reviewing authorities); Craw- 
ford v. Wilson, 4 Barb. 504, 520; Mat- 
ter of Norton, 96 Misc. 153, 159 NYS 
619 [aff 175 App. Div. 981 mem, 162 
NYS 1133 mem]; Matter of Morgan, 
95 Misc. 451, 159 NYS 105 [aff 176 
App. Div. 909 mem, 162 NYS 1132 
mem]; Peo. v. Bender, 82 Misc. 671, 
144 NYS 145; Union Free School Bd. 
of Ed. v. Crill, 73 Misc. 472, 133 NYS 
394 [rev on other grounds 149 App. 
Div. 407, 184 NYS 311]; Matter of 
Cleveland, 28 Misc. 369, 1 Mills Surr. 
187, 59 NYS 985; Syracuse v. Onon- 
daga County, 25 Misc, 371, 55 NYS 
eh Richardson v. Amsdon, 85 NYS 
34 


Oh. —Grant v. Jones, 39 Oh. St. 
515; State v. Kuhn, 11 OhS&CP 321, 


8 OhNP 197. 

‘ . Leishman, 243 
Pa. 64, 69, 89 A 791, LRA1915A 400, 
AnnCas1915C 780 [cit Cyc]; Lyon v. 
Lyon, 13 Pa. Dist. 623; Lewis’s Bst., 


LOR anon sol. 
Hafford, 107 


Tenn.—Hascall _ y. 
Tenn. 355, 65 SW 423, 89 AmSR 952; 
Morgan v. Fowler, 2 Yerg. 450, 455 
(Indian treaty). 

Wash.—Buchholz vy. Buchholz, 63 
aren: 213, 115 P 88, AnnCas1912D 

“As used in many statutes, “‘domi- 
cil’ and ‘residence’ have been held to 
be equivalent terms. The courts 
have so construed statutes relating 
to the qualification of voters, to 
homesteads, to taxation, to the stat- 
ute of limitations, to succession, 
guardianship, and administration, and 
in those prescribing the jurisdiction- 
al prerequisites to the maintenance 
of actions for divorce or separation.” 
Raymond vy. Leishman, 243 Pa. 64, 
69, 89 A 791, LRA1915A 400, Ann 
CasloLlsc 27 80)e[ cit Cye], 

[a] In the several provincial stat- 
utes of 1692, 1701, .and 1767, upon 
this subject, the terms “coming to 
sojourn or dwell,” ‘being an inhab- 
itant,”’ “residing and continuing one’s 
residence,” and “coming to reside and - 
dwell” are frequently and variously 
used, and, we think, they are used 
indiscriminately, and all mean the 
same thing, namely, to designate the 
place of a person’s domicile. Abing- 
ton v. North Bridgewater, 23 Pick. 
(Mass.) 170. 

Residence generally see Residence 
[34 Cyc 1647]; Resident [84 Cye 
1655]. 

26. In particular statutes see At- 
tachment § 48; Bankruptcy § 25; Di- 
vorce § 36; Elections [15 Cye 290 et 
seq]; Executors and Administrators 
(18 Cyc 67]; Guardian and Ward [21 
Cyc 24, 87]; Homesteads [21 Cyc 
470]; Insolvency [22 Cye 1274]; Limi- 
tations of Actions [25 Cyc 963]; Pau- 
pers [30 Cyc 1092]; Schools and 
School Districts [85 Cyc 1112]; Tax- 
eae [37 Cye 680]; Venue [40 Cye 

27. See supra § 2. 

28. je or va veha tt, iN ey pel oF 
22 NE 937 [aff 50 Hun 454, 3 NYS 
367]; Matter of Dimock, 11 Misc. 
610, 613, 32 NYS 927 [aff 4 App. Div. 
301, 39 NYS 30D]. 

29. Delaware, ete. R. Co. v. Pe- 
trowsky, 250 Fed. 554, 162 CCA 570; 
Hascall v, Hafford, 107 Tenn. 355, 65 
SW 423, 89 AmSR 952; Stratton v. 
Brigham, 2 Sneed (Tenn.) 420. 

[a} Constitution defining political 
rights.— “Residence,” as used in a 
constitutional clause defining politi- 
cal rights, is,synonymous with “dom- 


icile.’ Hannon v. Grizzard, 89 N. C. 
I1d5> Roberts, vie Gannon, 20icNaeG! 
398; Chase vy. Miller, 41 Pa. 403. 


30. See statutory provisions. 
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mous with ‘‘domicile.’’ 34 


principle that every person must have a domicile 
somewhere,®? although he can have but one only at 


[a] In Missouri under the defini- 
tion of “residence” in Rev. St. (1909) 
§ 8057 par 17, an unmarried man, not 
a householder, may have his resi- 
dence at his usual lodging place. 
Hussman y. Druege, 181 SW 118. 

31. Settlement of pauper see Pau- 
pers [30 Cye 1077]. 

32. U. S—Holmes v. Oregon, etc., 
R. Co., 5 Fed. 523, 6 Sawy. 276; White 
3 POP R@ass Non UiabsSse eb 
Wall, Jr. 217. 

Ala.—State v. Hallett, 8 Ala. 159. 

Conn.—New Haven First Nat. Bank 
v. Balcom, 35 Conn. 351. 

Ill.— Welsh v. Shumway, 232 Ill. 
54, 83 NE 549; Peo. v. Moir, 207 Ill. 
180, 69 NE 905, 99 AmSR 205; Coop- 
er v. Beers, 143 Ill. 25, 33 NE 61. 

Ind.—Schmoll vy. Schenck, 40 Ind. 
A. 581, 82 NE 805, 

Iowa.—Barhydt vy. Cross, 156 Iowa 
271, 136 NW 525, 40 LRANS 986, 
AnnCasi915C 792; In re Tittering- 
ton, 130 Iowa 356, 106 NW 761. 

Ky.—Ashland v. Catlettsburg, 172 
Ky. 365, 189 SW 454; Graves v. 
Georgetown, 154 Ky. 207, 157 SW 33; 
Boyd v. Com.; 149 Ky. 764, 149 SW 
1022, 42 LRANS 580, AnnCas1914B 
481; Helm v. Com., 135 Ky. 392, 122 
SW 196; Erwin v. Benton, 120 Ky. 
536, 87 SW 291, 9 AnnCas 264; Leb- 
anon v. Biggers, 117 Ky. 430, 78 SW 
218; Louisville, etc., R. Co. v. Kim- 
brough, 115 Ky. 512, 74 SW 229; Tip- 
ton v. Tipton, 87 Ky. 243, 8 SW 440, 
10 Kyl 252. 

Me.—Holyoke v. Holyoke, 110 Me. 
469, 473, 87 A 40. 

Mass.—Whately v. Hatfield, 196 
Mass. 393, 82 NE 48, 138 AnnCas 690; 
Borland v. Boston, 132 Mass. 89, 42 
AmR 424; Shaw v. Shaw, 98 Mass. 
158; Otis. “v= Boston,’ 12~Cush. 44; 
McDaniel v. King, 5 Cush. 474; In re 
Op. of Judges, 5 Metc. 587; Thorn- 


dike v. Boston, 1 Metc. 242; Abing- 
ton vy. North Bridgewater, 23 Pick. 
170. 


Aha eieaemtay v. Nunes, 54 Miss. 
308. 
Nebr.—Young vy. State, 74 Nebr. 
346, 350, 104 NW 867, 2 LRANS 66 
[cit Cyc]. 

N. Y.—De Meli v. De Meli, 120 
N. Y. 485, 24 NE 996, 17 AmSR 652 
[aff 11 NYSt 291, 27 NYWklyDige 
292. (5 NYCivProc 306, 67 HowPr 
20)]; Matter of Rooney, 172 App. 
Dives, Loo NYS 132) OSs Trust 
Conv... Hart, 150 ‘App: Div. 4137 “135 
NYS 81 [mod on other grounds 208 
ING YS 60% 102) INE W115 9s Douglas_v. 
New York, 9 N. Y. Super. 110; Mat- 
ter of Bye, 2 Daly 525; Von Hoffman 
v. Ward, 4 Redf. Surr. 244. 

Oh.—State v. Kuhn, 11 OhS&CP 
321, 8 OHNP 197. j 

Or.—Pickering v. Winch, 48 Or. 
500, 87 P 763, 9 LRANS 1159. 

Tenn.—Keelin y. Graves, 129 Tenn. 
108, 165 SW 232, LRA1915A 421. 

Tex.—Marsden y. Troy, (Civ. A.) 
189 SW 960. 

W. Va.—Brown v. Beckwith, 58 W. 
Va..140, 51 SE 977, 112 AmSR 955, 
1 LRANS 778. 

Wis.—Seibold v. Wahl, 164 Wis. 82, 
159 NW 546, AnnCas1917C 400; Mil- 
jer v. Sovereign Camp W. W., 140 
Wis. 505, 122 NW 1126, 133 AmSR 
1095, 28 LRANS 178; Hall v.. Hall, 
25 Wis. 600. 

Can.—Wadsworth vy. McCord, 12 
Can. S. C. 466 [aff sub nom. MceMul- 
len v. Wadsworth, 14 App. Cas. 631]. 

Ont.—Wanzer Lamp Co. v. Woods, 
oeOnt. Or bts His; 

See also cases infra note 33. 

[a] Purposes for which domicile 
is essential—‘The succession of 
movable property, whether’ testa- 
mentary or in case of intestacy, ex- 
cept as regulated by statute, the ju- 
risdiction of the probate of wills, the 
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any given time,*? or, as the rule is sometimes stated, 
[§ 4] ©. Necessity and Number. It is a settled | he can have but one domicile at the same time for 


right to vote, the liability to poll 
tax, and to military duty, and other 
things, all depend upon the party’s 
legal residence or domicile. For 
these purposes, he must have a legal 
residence. The law will, from facts 
and circumstances, fix a legal resi- 
dence for him, unless he voluntarily 
fixes it. himself.” Pickering ~ v. 
Winch, 48 (Or 50050 507%, 87 Pies. 9 
LRANS 1159 [quot Tipton vy. Tipton, 
87 Ky. 248, 245, 8 SW 440]. . 

[b] Rare case of no domicile.— 
“Savigny says it is a rare case but 
it does happen that a person may be 
without a domicile. Savigny, Priv. 
Int. Law, 638. Now Savigny was a 
very great jurist. The consensus of 
such eminent men on a point of this 


character is not to be rejected by 
mere implications from general 
rules.” Matter of Grant, 83 Misc. 


257, 266, 144 NYS 567. 

{c] No municipal domicile.—‘“It 
has been laid down aS a maxim on 
this subject, that every person must 
have a domicil somewhere. Abing- 
ton vy. North Bridgewater, 23 Pick. 
(Mass.) 170. This may be doubtful, 
in its application to some questions. 
A life may be so vagrant that a per- 
son will have no home in any city or 
town, where he can claim any of the 
rights or privileges appertaining to 
that relation. But, in regard to 
questions of citizenship, and the dis- 
position of property after death, ev- 
ery person must have a domicil.’’ 
Gilman y. Gilman, 52 Me, 165, 174, 
83 AmD 502. 

33. Ala.—Allgood v. Williams, 92 
Ala. 551, 8 S 722; Merrill v. Morris- 
sett, 76 Ala. 433. 

Cal.—In re Samuel, Myr. Prob. 228. 

Conn.—New Haven First Nat. Bank 
v. Balcom, 35 Conn. 351. 

Del.—State v. Frest, 4 Del. 558, 

Fla.—Warren y. Warren, 75 S 35. 

Ill.—Welsh v. Shumway, 232 Ill. 
54, 83 NE 5649; Peo. v. Moir, 207 Ill. 
180, 69 NE 905, 99 AmSR 205; Behr- 
ensmeyer y. Kreitz, 135 Ill. 591, 26 
NE 704. 

Ind.—Culbertson v. Floyd County, 
52 Ind. 361; Green y. Simon, 17 Ind. 
A. 360, 46 NE 693, 

Towa.—In re Titterington, 130 
Iowa 356, 106 NW 761; Love v. Cher- 
ry, 24 Iowa 204. 
fy capa giles v. Trimmer, 6 Kan. 

Ky.—Semple v. Com., 181 Ky. 675, 
205 SW 789; Graves v. Georgetown, 
Loa” Keyes 207, 157) | SiWe Tosn a boy dave 
Com., 149 Ky. 764, 149 SW 1022, 42 
LRANS 580, AnnCas1914B 481; Helm 
v. Com., 135° Ky,0392, 122) Sw 196; 
Lebanon y. Biggers, 117 Ky. 430, 78 
SW 213, 25 KyL 1528. 

La.—Oglesby v. Turner, 127 La. 
1093, 54 S 400; Steers’ Succ., 47 La. 
Ann. 1551, 18 S 503. 

Me.—Mather v. Cunningham, 105 
Me. 326, 74 A 809, 29 LRANS 761, 18 
AnnCas 692; Gilman y. Gilman, 52 
Me. 165, 83 AmD 502; Littlefield v. 
Brooks, 50 Me. 475; Church v. Ro- 
well, 49 Me. 367; Judkins y. Reed, 
48 Me. 386. 

Mass.—Gardiner v. Brookline, 181 
Mass. 162, 63 NE 397; Bergner, etc., 
Brewing Co, v. Dreyfus, 172 Mass. 
154, 51 NE 531, 70 AmSR 251; Pick- 
ering v. Cambridge, 144 Mass. 244, 
10 NE 827; Hallet v. Bassett, 100 
Mass. 167; Shaw vy. Shaw, 98 Mass. 
158; Whitney v. Sherborn, 12 Allen 
111; "Otis v... Boston, *12 ~~ Cush 44; 
McDaniel v. King, 5 Cush. 469; Opin- 
ion of Justices, 5 Mete. 587; Thorn- 
dike v. Boston, 1 Metc. 242; Abing- 
ton v. North Bridgewater, 23 Pick. 
170. Compare Greene y. Greene, 11 
Pick. 410, 411 (where it was inti- 
mated that more than one domicile 
might exist for jurisdictional pur- 


the same purpose.®*+ 
although a man 


Thus it has been said that, 
may have two domiciles for some 


poses in suits for divorce, although 
there could be but one for purposes 
of succession to personalty). 

‘Mich.—Beecher vy. Detroit, 114 
Mich. 228, 72 NW 206; Warren v. 
Board of Registration, 72 Mich. 398, 
40 NW 553, 2 LRA 203; In re High, 
2 Dougl. 515, ? 

Miss.—Morgan vy. Nunes, 54 Miss. 
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N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950; Dupuy v. Wurtz, 53 
INL, Yo 5)06s, UU. 0S, Drust iCortv. sblant, 
150 App. Div. 418, 185 NYS 81 [mod 
on other grounds 208 N. Y. 617 mem, 
102) NE) 1t5) memils Crawtordy ve 
Wilson, 4 Barb. 504; Matter of Bye, 
2 Daly 525; Matter of Green, 99 Misc. 
582, 164 NYS 1063 [aff 179 App. Div. 
890 mem, 165 NYS 1088 mem]; Cru- 
ger v. Phelps, 21 Misc. 252, 47 NYS 
61; Brown y. Ashbough, 40 HowPr 
260; Lee v. Stanley, 9 HowPr 272; 


Graham y. Public Admr., 4 Bradf. 
Surr, 12%. 

Oh.—State v. Kuhn, 11 OhS&CP 
321, 8 OhNP 197. : 
Or.—Pickering vy. Winch, 48 Or. 

500, 87 P 763, 9 LRANS 1159. 
Pa.—Hindman’s App., 85 Pa. 466; 


Guier v. O’Daniel, 1 Binn. 349 note; 
Desesbats v. Berquier, 1 Binn. 336, 
2 AmD 448; Dauphin County v. 
Banks, 1 Pears. 40. 

W. Va.—Brown vy, Beckwith, 58 W. 
Va. 140, 51 SE 977, 112 AmSR 955, 
1 LRANS 778; State v. Allen, 48 W. 
Va. 154, 35 SH 990, 86 AmSR 29, 50 
LRA 284; White v. Tennant, 31 W. 
Va. 790, 8 SH 596, 183 AmSR 896. 

Wis.—Seibold y. Wahl, 164 Wis. 
82, 159 NW 546, AnnCasi1917C 400; 
Miller v. Sovereign Camp W. W., 
140 Wis. 505, 122 NW 1126, 133 
AmSR 1095, 28 LRANS 178; Kemp- 
ster v. Milwaukee, 97 Wis. 343, 72 
NW 748; Kellogg v. Winnebago 
County Suprs., 42 Wis. 97; Hall v. 
Hall, 25 Wis. 600. 

Eng.—Udny v. Udny, L. R. 1 H. L. 
Se, 441; Bell v. Kennedy, L. R. 1 
H, L. Se. 307; In re Craignish, [1892] 
3 Ch. 180; Matter of Steer, 3 H. & N. 
594, 157 Reprint 606; Crookenden v. 
Fuller, 5 Jur. N. S. 1222; Walcot v. 
Botfield, Kay 534, 69 Reprint 226; 
Forbes v. Forbes, Kay 341, 69 Reprint 
145; Aikman vy. Aikman, 3 Macq. H. 
L. 854; Maxwell v. McClure, 3 Macq. 
H. L. 852; Somerville v. Somerville, 
5 Ves. Jr. 750, 31 Reprint 839. 

Can.—Jones vy. St. John, 30 Can. S. 
C. 122; Wadsworth y. McCord, 12 
Can. S. C. 466. 

Ont.—Cartwright v. Hinds, 3 Ont. 
384; Wanzer Lamp Co, v. Woods, 13 


Ontisser Sais 

Que.—Brochu v. Bissonnette, 13 
Que. Super. 271; Kay v. Simard, 1 
wWCIur AGT. 

See also supra § 2. 

‘It is a maxim of the law that 
every person must have a domicile, 
and also that he can have but one, 
and that, when once established, it 
continues until he renounces it and 
takes up another in its stead.” Helm 
Vi Com, S3b) Kya s O28 seo, le Ww 
196 [quot Lebanon v. Biggers, 117 
Ky. 430, 78 SW 213, 25 KyL 1528]. 

34. U. S.—White v. Brown, 29 F. 
Cas) NOW L7-538- el eWalle Ines 7 


Conn.—New Haven First Nat. 
Bank y. Baleom, 35 Conn. 351. 
Mass.—Hallet v. Bassett, 100 


Mass. 167; In re Op. of Judges, 5 
Metc. 587; Abington y. North Bridge- 
water, 23 Pick. 170. 

N. J.—Stout v. Leonard, 37 N. J. 
L. 492. 

N. Y.—U. S. Trust Co. v. Hart, 150 
App. Div. 418, 135 NYS 81 [mod on 
other grounds 208 N. Y. 617, 102 NE 
1115]; In re Green’s Estate, 99 
Misc. 582, 164 NYS 1063 [aff 179 App. 
Div. 890 mem, 165 NYS 1088 mem]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


eae 


[8§ 3-4 


§§ 4-6] 


purposes, he can have only one for the purpose of | quasi national, and municipal domicile.*® 
man may have a commercial, a political, or a foren- 
sic domicile, and all of these may exist at one and 
the same time and in different localities.4° 

[§ 6] 2. Domicile of Origin. Since every per- 
son must have a domicile,*t the law attributes to 
every individual a domicile of origin, which is the 
domicile of his parents at the time of his birth.*? 
While the domicile of origin is generally the place 


succession.?> 


law.37 
jially, as national and domestic,*§ 


Wis.—Seibold y. Wahl, 164 Wis. 
82, 159 NW 546, AnnCasi917C 400; 
Hall v. Hall, 25 Wis. 600. 

35. U. S.—White v. Brown, 29 F. 
Cas) Nol i538" Awall. Ire 217, 
fee Dean v. Morrissett, 76 Ala. 

Me.—Mather v. Cunningham, 105 
Me. 326, 74 A 809, 812, 29 LRANS 
761, 18 AnnCas 692. 

Mass.—Greene y. Greene, 11 Pick. 


410. 

Oh.—State vy. Kuhn, 11 OhS&CP 
321, 8 OhNP 197. 

N. Y.—Isham y. Gibbons, 1 Bradf. 
Surr. 69. 

Eng. 5 
Ves. Jr. 750, 31 Reprint 839, 9 ERC 
730. See Forbes y. Forbes, Kay 341, 
69 Reprint 145 (where the court said: 
“A man cannot, at least with refer- 
ence to the law of succession to per- 
sonal estate, have two domiciles’’). 

[a] Domicile of succession.—‘‘When 
the term ‘domicile’ is used in this 
connection, the legal apprehension 
promptly comprehends its full signi- 
fication, viz., that it is the actual 
residence of a man, within some par- 
ticular jurisdiction, of such a char- 
acter as shall, in accordance with 
certain well established principles of 
public law, give direction to the suc- 
cession to his personal _ estate.” 
Smith v. Croom, 7 Fla. 81, 150. 

[b] Two domiciles for service of 
process.—“‘A man may have two dom- 
iciles in different states, or within 
Separate jurisdictions, so as to be 
amenable to a process of this de- 
seription in either. That a man may 
have two domiciles for some pur- 
poses, although he can have but one 
for succession to personal property, 
is well settled in England and in 
other countries.” Greene v, Greene, 
11 Pick. (Mass.) 410, 415. 

36. Harkins y. Arnold, 46 Ga. 656. 

{a] MDlustration.—‘“What  consti- 
tutes a legal residence is, generally 
speaking, dependent on the facts of 
each individual case, and consequent- 
ly it often happens that facts which 
constitute a legal residence in one 
locality for one purpose, do not nec- 
essarily establish such residence for 
another purpose. To illustrate: A 
person may be a legal voter in the 
borough of Brooklyn and yet be a 
taxable resident of the borough of 
Manhattan, where he spends most of 
his time and transacts his principal 
business. But wherever his resi- 
dence may be, it is well settled that 
for the purposes of taxation for per- 
sonal property it will be deemed to 
continue until a bona fide change 
is affirmatively and _ satisfactorily 
shown to have taken place.” Pad- 
dack v. Lewis, 59 App. Div. 430, 434, 
69 NYS 1 [aff 179 N. Y. 591 mem, 72 
NE 1146 mem]. 

2722 Smithesv. <Croont i. dela.) esis 
Louisville, etc., R. Co. v. Kimbrough, 
115 Ky. 512, 74 SW 229, 24 KyL 
2409; Lesh v. Lesh, 13 Pa. Dist. 537; 
Laneuville v. Anderson, 17 Jur. 511; 
Story Confl. L. § 49. 

Domicile: 

By operation of law see infra § 8. 

Of choice see infra § 7 

Of origin see infra § 6. 
38s. Steers’ Suce., 47 La. 

1551, 18 S 503. 

[a] Principle of domicile in na- 
Hos and state.—The principle of 
domicile, when applied to the con- 
flicting pretensions of the internal 
laws of different sovereign states, is 
a part of private international law; 
but, when applied to the conflicting 

[19 C. J.—26] 


Ann, 


It has also been said that the same 
person may have a domicile in one place for one 
purpose and in another place for another purpose.*® 

[§ 5] D. Kinds of Domicile—1. In General. 
Domicile may be divided into domicile of origin, 
domicile of choice, and domicile by operation of 
The subject may also be classified territor- 
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or as national, 


pretensions of imperfectly sovereign 
states of the same empire, it is more 
properly classed as under conflict of 
laws. Matter of Grant, 83 Misc. 257, 
144 NYS 567. 

39. Hayward v. Hayward, (Ind. 
A.) 115 NE 966; State v. Kuhn, 11 
OhS&CP 321, 8 OhNP 197. See King 
v. King, 74-N, J. Eq. 824, 71 A’ 687, 
135 AmSR 731 (country, state, or 
municipality). 

“The term ‘domicile’ is expressive 
of a relation between person and 
place. As used, it indicates various 
degrees of comprehensiveness. Thus, 
such term may relate to permanency 
of residence in a nation, or in a sub- 
division exercising quasi sovereign 
powers, with its own system of laws, 
as a State of the federal Union; or a 
smaller subdivision as a county, 
township, or municipality. Hence 
there may be ‘national domicile,’ re- 
lating to residence in a nation; ‘quasi 
national domicile,’ relating to resi- 
dence in a state; or ‘municipal domi- 
cile, sometimes referred to as ‘do- 
mestic domicile,’ relating to residence 
in a county, township, or municipal- 
ity. The first two are sometimes in- 
cluded in the term ‘national domi- 
eile.” Hayward v. Hayward, (Ind. 
A.) 115) NE 966) (970. 

[a] Municipal and quasi national 
domicile compared.—‘‘While it is said 
that municipal domicile can be 
changed more easily, and more light- 
ly put off and assumed than quasi- 
national domicile, and that the rules 
of construction as to quasi-national 
domicile are more strict, yet the peo- 
ple of this country move with as 
much freedom from state to state as 
from city to city, and the measure 
of proof would vary but little.” 
State _v. Kuhn, 11 OhS&CP 321, 330, 
8 OhNP 197. 

[b] No municipal domicile.— 
“There is now no such thing in law 
as a domicile in a particular city. 
One is domiciled in a country or ter- 
ritory, although he may reside in a 
particular city. The contrary no- 
tion is to confuse domicile with res- 


idence.” Matter of Grant, 83 Misc. 
257, 271, 444 NYS 567, 576. 

40. Smith y. Croom, 7 Fla. 81, 
150; Battistini v. Belaval, 1 Porto 
Rico Fed. 213. 


“The term domicil seems to pos- 
sess quite as much elasticity as res- 
idence; for though there can be but 
one principal domicil for cases of 
testacy or intestacy, yet there may 
be two or more domicils for differ- 
ent purposes, such as a domicil of 
allegiance, a political, matrimonial, 
commercial or forensic domicil.”’ 
Isham v. Gibbons, 1 Bradf. Surr. (N. 
NS) LORE Bee 

fa] Commercial domicile. — (1) 
“There may be a commercial domicil 
acquired by maintenance of a com- 
mercial establishment in a country, 
in relation to transactions connected 
with such establishment.” 1 Bouvier 
Tw Dim Dol. (2) Chinese or other 
aliens may acquire a commercial 
domicile in the United States. Lau 
Aw Bew v. U. S., 144 U. S. 47, 12 
SCt b1l7e sO med) 340cUras: ve Chin 
Quong Look, 52 Fed. 203. (3) An 
alien enemy may not claim a com- 
mercial domicile in a neutral coun- 
try unless he maintains his own dom- 
icile there. The Flamenco, 32 T. L. 
Roo Gee nen Olang Grane Sil: Te, OR: 
321, (4) For the purposes of the 
law of prize a commercial domicile 
can be acquired by Europeans in east- 
ern countries, at any rate where 
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Again a 


consular jurisdiction and exterrito- 
rial privileges have been abolished. 
The Humeeus, 32 T. L. R. 125, 

[b] The “domicile of succession,” 
as distinguished from a commercial, 
political, or forensic domicile, is the 
actual residence of a man within 
some particular jurisdiction, of such 
character as shall, in accordance with 
well established principles of the pub- 
lic law, give direction to the succes- 
sion to his personal estates. Smith 
v. Croom, 7 Fla. 81, 82 

[ec] Forensic domicile.—‘“A tempo- 
rary residence within the territory 
of the forum is sometimes a fact to 
be considered in determining what is 
called the ‘forensic domicile.” Wan- 
zer Lamp Co. v. Woods, 13 Ont. Pr. 
511, 513. 

41. See supra § 4. 

42. U. S.—Delaware, etc., R. Co. v. 
Petrowsky, 250 Fed. 554, 162 CCA 
570; Johnson v. Twenty-One Bales, 
etc., 13 F, Cas. No. 7,417, 2 Paine 601, 
3 Wheel. Cr. (N. Y.) 433; Powers v. 
Mortee, 19 F. Cas. No. 11,362, 4 AmL 
Reg 4273 Prentiss $y. Barton, (23°. 
Cas. No. 14,384, 1 Brock. 389; White 
v. Brown, 29 F.’ Cas. No. 17,538; 1 
Wall, Jr. 217. 


Del.—Prettyman vy. Conaway, 14 


Del, 2218432 VA iis, 
Fla.—Smith y. Croom, 7 Fla. 81. 
Ga.—Taylor y. Jeter, 33 Ga, 195, 


81 AmD 202. 

Ill.—Van Matre v. Sankey, 148 I1l. 
536, 36 NE 628, 39 AmSR 196, 23 
LRA 665. 

Me.—Littlefield y. Brooks, 50 Me. 


475, 

Mass.—Bangs v. Brewster, 111 
Mass. 382; Abington v. North Bridge- 
water, 23 Pick. 170; Harvard College 
V.- Gores 5 Pick 870: 

Rae —In re High, 2 Dougl. 515. 

N. Y.—Crawford v. Wilson, 4 Barb. 
504; Matter of Bye, 2 Daly 525; Mat- 
ter of Norton, 96 Misc. 152, 159 NYS 
619 [aff 175 App. Div. 981 mem, 162 
NYS 1133 mem]. 

Pa.—Price y. Price, 156 Pa. 617, 27 
AY29L;) \Guier v.O' Daniel) 1scBinn: 
Lae note; Lesh vy. Lesh, 13 Pa. Dist. 

3 


Eng.—Udny v. Udny, L. R. 1H. L. 
Se. 441; Loustalan v. lLoustalan, 
[1900] Pp, 211; In re Craignish, ona 
3) Che 805 In re Grove, ChiyeaDs 
216; Urquhart v. Butterfield, 3th 
D. 357; Brown v. Smith, 15 Beav. 444, 
51 Reprint 609; Hoskins v. Matthews, 
8 De G. M. & G. 13, 57 EngCh 10, 44 
Reprint 294; Atty.-Gen, v. Winans, 
65 J. P. 819; Laneuville v. Anderson, 
17 Jur. 511; Forbes v. Forbes, Kay 
341, 69 Reprint 145; Aikman vy. Aik- 
man, 3 Macq. H. L. 854; Somerville 
v. Somerville, 5 Ves. Jr. 750, 31 Re- 
print 839, 9 ERC 730. 

Can.—Wadsworth v. McCord, 12 
Can. S. C, 466. 

“By the general laws of the civ- 
ilized world, the domicil of the par- 
ents at the time of birth, or what 
is termed the domicil of origin, con- 
stitutes the domicil of an infant, and 
continues, until abandoned, or until 
the acquisition of a new domicil, in 
a different place.” .-Prentiss v. Bar- 
ton, 23 KF. Cas. No. 14,384, 1 Brock. 
389, 393 (per Marshall, C. J.). 

“This domicile of origin, which in 
case of legitimate children is the 
domicile of the father, if living, and 
if not, that of the mother, continues 
to be the legal domicile of the child, 
unless changed by the parent during 
infancy.’ Van Matre v. Sankey, 148 
Ill. 536, 556, 36 NE 628, 39‘ AmSR 
196, 23 LRA 665. 
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of birth,*? it is not necessarily so.*4 
of origin has also been defined as the primary dom- 
icile of every person subject to the common law.*? 

[§ 7] 3. Domicile of Choice.*¢ 
choice is the place which a person has elected and 
chosen for himself to displace his previous dom- 
It is a conclusion or inference which the 
law attaches to the facts which constitute domicile.*® 
By the common law every person sui juris may 
acquire a domicile of his own choice. 
tion of a domicile of choice necessarily involves the 


icile.47 


{a] Birthplace unknown.—‘“Every 
human being has a fixed domicil. 
Originally it is the place where his 
parents lived at the time of his birth, 
which continues until he has acquired 
another; for although there are sup- 
posed exceptional cases ...as gyD- 
sies, vagrants, or those wandering 
vagabonds or outcasts who do not 
know where or when they were born, 
it is not so-in fact; for the place of 
birth when known is the domicil... 
or, if not known, then it is the place 
of which the individual has the earli- 
est recollection, where he was first 
seen and known by others.” Matter 
of Bye, 2 Daly (N. Y.) 525, 528. 
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Humphr. 346; McClellan vy. Carroll, 
(Ch. A.) 42 SW 185. 

Tex.—Alston v. Ulman, 39 Tex. 157; 
Ex p. Blumer,-27 Tex. 734; State v. 
Barrow, 14 Tex. 180, 65 AmD 109; 
Russell vy. Randolph, 11 Tex. 460; 
MeIntyre v. Chappell, 4 Tex. 187; 
Holliman vy. Peebles, 1 Tex. 673; Re- 
public v. Young, Dall. 464; Benavides 
v. Gussett, 8 Tex. Civ. A. 198, 28 SW 


SSS 
Lg aR Ewe ae v. Greensboro, 101 A 
Va.—Smith v. Smith, 94 SE 777; 


Pendleton v. Com., 110 Va. 229, 65 SE 
536; Lindsay v. Murphy, 76 Va. 428; 
Long v. Ryan, 30 Gratt. (71 Va.) 718; 
Be ec v. Bushong, 29 Gratt. (70 Va.) 
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Wash.—McCord 
Wash.) +80 P 783. 

W. Va.—Brown vy. Beckwith, 58 W. 
Var 40s fol SS 977, 112 AmSR 9553 
1 LRANS 778; State v. Allen, 48 W. 
Va. 154, 35 SE 990, 86 AmSR 29,50 
LRA 284; Dean vy. Cannon, 37 W. Va. 
123, 16 SE 444; Andrews v. Mundy, 
36 W. Va. 22, 14 SH 414; White v. 
Tennant, 31 W. Va. 790, 8 SE 596, 13 
AmSR 896. 

Wis.—Miller v. Sovereign Camp W. 
W., 140 Wis. 505, 122 NW 1126, 133 
AmSR 1095, 28 LRANS 178; Kemp- 
ster v. Milwaukee, 97 Wis. 343, 72 
NW 743. 

Wyo.—Duxstad v. Duxstad, 17 
Wyo. 411, 100 P 112, 129 AmSR 1138. 

Hng.—Winans vy. Atty.-Gen., rot 
ING KOEAVAM AMOK yin UIGbonis IPRs ieee Ma Sie 
bese 441; Bell v. Kennedy, L. R. 1 
Ble OR eS 307; In re Grove, 40 Ch. D. 
216; Urquhart v. Butterfield, 37 Ch. 
iDy 357; In re, Marrett, 36 Ch. D. 400; 
King v. Foxwell, 3 Ch. D. 518; Ham- 
ilton wv.) Dallas: sl Gh. Dse25 7 Steven- 
son v. Masson, L. R. 17 Eq. 78; Hal- 
dane v. Eckford, L. R. 8 Ea. 631; 
Brown v. Smith, 15 Beav. 444, 51 Re- 
print 609; Munro v. Munro, 7 Cl, & F. 
842, 7 Reprint 1288; Brown v. Mc- 
Douall, 7ClL& FB. 817, 7 Reprint 1279; 
Craigie v. Lewin, 3 Curt. Eecl. 435; De 
Bonneval v. De Bonneval, 1 Curt. 
Eccl. 856; Jopp. v. Wood, 4 De G. J. 
& S. 616, 69 EngCh 616, 46 Reprint 
1057; Hoskins v. Matthews, 8 De G. 


v. Rosene, 


M. & Ge Ag bi ShneChe, 13, 44 sR e- 
print 294; Lord v. Colvin, 4 Drew. 
366, 62 Reprint 141; Atty.-Gen. v. 


Fitzgerald, 3 Drew. 610, 61 Reprint 
1036; In re Capdevielle, 2 H. & @C. 
985, 159 Reprint 408; Atty.-Gen. vy. 
uaviaric) G5» slo AP? 819: Drevon v. 
Drevon, 10 Jur. N. S. 717; Forbes v. 
Forbes, Kay 341, 69 Reprint 145; In 


DOMICILE 


new domicile.® 


[§ 10] 


re Cooke, 56 L. J. Ch. 637; Lyall v. 
Paton eos Wad me Nee Oo edtt averelriuu, 
4 Macq. 627; Aikman y. Aikman, 3 
Macq. 854; Hodgson v. De Beau- 
chesne, 12 Moore P. C. 286, 14 Reprint 
920. 

Can.—Jones v. St. John, 30 Can. S. 
GC. 122; Coyne Vv. Ryan, 21CanLT@ce 
Notes 498 {aff 22 CanLTOccNotes 12]; 
McNamara v. Constantineau, 3 Revde 
Jur 482. 

N. S.—Walcott v. Walcott, 48 N. S. 
322; Les Trois Fréres, Stew. N. S. 
1 


Ont.—Seifert v. Seifert, 32 Ont. L. 
433, 7 OntWN 440, 23 DomLR 440; 
Bonbright v. Bonbright, 2 Ont. L. 
249; Magurn v. Magurn, 3 Ont. 570 
[app dism 11 Ont. A. 178]; Wanzer 
Hamp) Con vy. Woods 13 Onty brs sods 
538. v. Bank of Montreal, 1 OntWR 
38 


Que. 2 Rrocku: v. Bissonnette, 13 
Guei Super. 271; Stevens v. Fisk, 
8 Montr. Leg. N. 42. 


“In order to acquire a nes domicile 
there must be a union of residence 
and intention. Residence without in- 
tention, or intention without resi- 
dence, is of no avail. Mere change 
of residence although continued for 
a long time does not effect a change 
of domicile, while a change of resi- 
dence even for a short time with the 
intention in good faith to change the 
domicile, has that effect.” In re 
OR? 192 N. Y. 238, 250, 84 NE 

“To effect a change of domicil for 
the purpose of succession there must 
be not only a change of residence, 
but an intention to abandon the for- 
mer domicil. and acquire another as 
the sole domicil. There must be 
both residence in the alleged adopted 
domicil and intention to adopt such 
place of residence as the sole domi- 
cil. Residence alone has no effect 
per se, though it may be most im- 
portant, as a ground from which to 
infer intention. Length of residence 
will not alone effect the change. In- 
tention alone will not do it, but the 
two taken together do constitute a 
change of domicil.” Dupuy v. Wurtz, 
5SVIN. Wis 556556 [quot. U. SS, Lrust 
Co. Vv. Hart, 150, App: Divay 413; 135 
NYS 81, 82 (app dism 207 N. Y. 729 
mem, 101 NE 1106 mem) Plant v. 
Harrison, 36 Misc. 649, 654, 74 NYS 
411; Peo. v. Moir, 207 Ill.. 180, 189, 69 
NE 905, 99 AmSR 205]. 

Concurrence of residence and in- 
tention to terminate domicile see 
infra §§ 51, 52. 
reer: Ala.—State v. Hallett, 8 Ala. 

Il].—Carter vy. Putnam, 141 Ill. 133, 
30 NE 681; Behrensmeyer v. Kreitz, 
135 Ll. 591,26 NE, 704. 

Ind.—Hiestand y. Kuns, 8 Blackf. 
345, 46 AmD 481. 

Kan.—Hart vy. Horn, 4 Kan. 232. 

La.—Verret v. Bonvillain, 33 La. 
Ann. 1304; Gravillon v. Richard, 13 
La. 293, 338: AmD 563. Contra State 
v. Judge New Orleans Probate Ct., 
2 Rob. 449 (where, under special stat- 
ute, residence of one year was held 
requisite before domicile could be es- 
tablished). 

Me.—Littlefield vy. Brooks, 50 Me. 


475. 
Mass.—Williams vy. Roxbury, 12 


Gray 21; Williams v. Whiting, 11 
Mass. 424. 
Nebr.—In_ re Getchell, 100 Nebr. 


579, 160 NW 969. 

N. Y.—Black v. Black, 4 Bradf. 
Surr. 174, 

Ss. C.—Bradley v. Lowry, 17 S. CG. 


B. Residence—1. 
dence at the place in question must be shown to 
have existed in order that the party’s domicile may 
be deemed to have been established there.*® 

[§ 11] 2. Character of Residence. 


[§§ 9-11 


or for an indefinite period, he thereby acquires a 


In General. Resi- 


The char- 


Eq. 1, 39 AmD 142. 

Tenn.—Vaughn v. 
Tenn. Cas. 596. 

64. La.—Steers’ Succ., 47 La. Ann. 
1551, 18 S 503. 

Me.—Hampden v. Levant, 59 Me. 
Die 

Mo.—Johnson v. Smith, 43 Mo. 

os 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950 [aff 122 App. Div. 920 
mem, 107 NYS 1139 mem]. 

Oh.— Sturgeon v. Korte, 34 Oh. St. 
525. 

Pa.—Carey’s App., 75 Pa. 201. 

Tex.—EHx p. Blumer, 27 Tex. 734. 

Hng.—Platt v. Atty.-Gen., 3 App. 
Cas 336s Widhiyve Udit: de. vEymlestomter, 
Sc. 441; In re Grove, 40 Ch. D. 216; 
Brunel vy. Brunel, L. R. 12. Ha+-2983 
Haldane v. Hekford, ibe las 
681; Bruce v. Bruce, 2 
note, 126 Reprint 1251; Atty- Gen. v. 
Winans, Gade 1S) sal) 

Can.—-Wadsworth -v. McCord, 12 
Can. S. C. 466. : 

65. Me.—Hampden v. Levant, 59 
Me. 557. 

Mass.—Barron v. Boston, 187 Mass. 
168, 72 NE 951. 

Mo.—Johnson v. Smith, 43 Mo. 499. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950. 
goQhSturgeon v. Korte, 34 Oh. St. 

Va.—Pendleton v. Com., 110 Va. 
229, 65 SE 536. 

Eng.—Udny Aes LWIChsbie IW Aes Ah WBk, AL, 
Sc. 441 [quot Davies v. Western Aus- 
tralia, 2° Avistr: Erie Rit ao Oe s 
Haldane v. Wckford, L. R. 8 Ha, 631. 

66. U.S.—HEnnis v. Smith, 14 How. 
400, 14 L. ed. 472; Johnson v. Twen- 
ty-One Bales, etce., 138 EF. Cas. No. 
AMee! Paine e GO... 8s Wane elmer: 
(N. Y.) 433; White v. Brown, 29 F. 
(CEI ING GAB ab AReNil pe, alye. 

Fla.—Smith v. Croom, 7 Fla. 81. 

Ga.—Hesterly v. Ingram, 18 Ga. A. 
532, 89 SE 1049. 

SUA Bes cer v. Daniels, 


Ballentine, 1 


25 Iowa 
og Alter v. Waddill, 20 La. Ann. 


Me.—Fayette v. Livermore, 62 Me. 
229; Gilman v. Gilman, 52 Me. 165, 
83 AmD 502; Greene v. Windham, 13 
Me. 225. 

Mass.,—Winans v. Winans, 205 
Mass. 388, 91 NE 394, 28 LRANS 992; 
Viles v. Waltham, 157 Mass. 542, 32 
NE 901, 34 AmSR 311; Shaw v. Shaw, 


98 Mass. 158; Holmes v. Greene, 7 
weg 299; Sears v. Boston, 1 Metc. 

Miss.—Hairston v. Hairston, 27 
Miss. 704, 61 AmD 500. 

Mo.—State v. Davis, 199 Mo. A, 
439, 203 SW 654. 

N. H.—Concord v. Rumney, 45 
Nie JEL. oes 

N. Y.—In re Newcomb, 192 N. Y. 


238, 84 NE 950; Hegeman Vw On. ook 
Barb. 47/5 * Matter of Rutherford, 88 
Misc. 414, 150 NYS 734; Eaves Cos- 
times Com Vee eravhe causes Omer 
NYS 74; Graham v. Public Admr., 4 
Bradf. Surr. 127. 

Pa.—In re Dalrymple, 215 Pa, 367, 
64 A 554. 

Tenn.—Kellar v. Baird, 5 Heisk, 
39; White v. White, 3 Head 404; 
Pearce v. State, 1 Sneed 63, 60 AmD 
135; Foster v. Hall, 4 Humphr. 346. 

Tex.—Ex p. Blumer, 27 Tex. 734. 

Va.—Lindsay v. Murphy, 76 Va. 
428; Pilson v. Bushong, 29 Gratt. (70 
Va.) 229. 

39 


Wash.—McCord Rosene, 
Eng.—In re Tootal, 23 Ch. D. 532; 


Vv. 
Wash, 1, 80 P 793. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 11-12] 


acter of the residence is of no importance in fixing 
the domicile,*? except as it may have a bearing on 
it 
whether the party lives in his own dwelling or in a 
hired house,®® or at a boarding house or hotel.” 
Residence in some one particular house as a fixed 


the question of intent,®® and 


place of abode is not essential.” 


be any building or shelter used as a permanent res- 
idence, although not characterized by the usual ap- 
pearance of a dwelling house or the ordinary com- 
It may be a building detached 


forts of a home.*? 


Foxwell, 3 Ch. D. 518; Mun- 
eC eéo Wy S42 eiiavive- 


Bonbright, 1 
{app dism 2 Ont. L. 


King v. 
ro v. Munro, 
print 1288. 
Ont.—Bonbright v. 
Ontay 1227629 
249]. 
Que.—Brochu_ v. 
Que. Super. 271. 
See also infra § 51. 
fa] Residence necessary but not 
controlling.—‘‘Residence is necessary, 
for there can be no domicile without 
it, and important as evidence, for it 
bears strongly upon intention, but not 
controlling, for unless combined with 


Bissonnette, 13 


intention it cannot effect a change 
of domicile.’ In re Newcomb, 192 
N. Y. 238, 250, 84 NE 950. 


67. Ky.—Rudolph v. Wethering- 
ton, 180 Ky. 271, 278, 202 SW 652 [cit 
Cyc}. 

La.—Steers’ Suce., 47 La. Ann. 1551, 
18 -S 503. 

Me.—Wilton v. Falmouth, 15 Me. 
479; Waterborough v. Newfield, 8 Me. 
203; Richmend v. Vassalborough, 5 
Me. 3964. 

Mo.—State v. Davis, 199 Mo. A. 
439, 203 SW 654; Hussman v. Druege, 
(A.) 181 SW 118. 

Nebr.— Young v. State, 74 Nebr. 
346, 104 NW 867, 2 LRANS 66. 

N. Y.—Ames v. Duryea, 6 Lans. 
155 [aff 61 N. Y. 609]; Sherwood v. 
Judd, 3 Bradf. Surr. 267. 

Or.—Pickering v. Winch, 48 Or. 
500, 87 P 763, 9 LRANS 1159. 

Pa.—Guier v, O’Daniel, 1 Binn. 349 
note; Bureh vy. Taylor, 1 Phila, ©224; 
Reed v. Ketch, 1 Phila. 105. 

Ss. C.— Bradley v. Lowry, 17 S. C. 
Eq. 1, 39 AmD 142. 

Tex.—Ex p. Blumer, 27 Tex. 734. 

WwW. Va.—White v. Tennant, 31 
WwW. Va. 790, 8 SE 596, 13 AmSR 


Eng —In re Craignish, [1892] 3 Ch. 
180; In re Patience, 29 Ch. D. 976; 
Munro v. Munro, 7 Cl. & BF, 842, q 
Reprint 1288; Moorhouse v. Lord, 10 
Hela eas: 272, 11 Reprint 1030; Aik- 
man v. Aikman, 3 Macq. H. 854. 

Can.—Jones vy. St. John, 30 Can. 8. 
OF BPS 

68. Pickering v. Winch, 48 Or. 
500, 87 P 763, 9 LRANS 1159 (hold- 
ing that character may show intent 
to abandon former domicile). 

[a] Intent to remain rebutted.— 
When the nature or mode of the resi- 
dence is inconsistent with the exist- 
ence of an intention to remain per- 
manently, or for an unlimited time, 
and with no present intention of re- 
moving, it is not sufficient evidence of 
a change of domicile. Allgood -v. 
Williams, 92 Ala. 551, 8 S 722. 

{b] A fishing camp occupied by a 
foreigner in successive seasons for 
only a few weeks each season is not 
a temporary domicile within the 
meaning of the uapnericg Act. Rex 
v. Townsend, (N. S.) 5 CanCrCas 
1438. 

[ec] A tent in-the country was 
held not the domicile, where a house 
was maintained in the city to which 
the party returned at the end of the 
summer se2zson. Hesterly v. Ingram, 
18 Ga. A. 532, 89 SE 1049. 

69. Canadian Pac. R. Co. v. Wen- 
ham, 146 Fed. 207 (rented apart- 
ments); Emery v. Emery, 218 Mass. 
227, 105 NE 879. 

70. U. S.—Boucicault v. Wood, 3 
EF. Cas. No. 1,693, 2 Biss. 34. 

Colo.—Jain v. Bossen, 27 Colo.: 423, 


DOMICILE 


is immaterial 


domicile.”° 


tablishment.7® 


[§ 12] 


A domicile may 


icile,’® but when 


62. P 194. 

Mass.—Emery v. Emery, 218 Mass. 
227, 105 NE 879. 

N. J.—King v. King, 74 N. J. Eq. 
824, 71 A 687, 135 AmSR 731; Tracy 
vy. Tracy, 62 N. J. Hq. 807, 48 A 533. 

N. Y.—Matter of Wise, 165 App. 
Div. 420, 150 NYS 782 [rev 84 Misc. 
663, 146 NYS 789]; Matter of Ruth- 
erford, 88 Misc. 414, 150 NYS 734, 5 

3 


Wash.—McCord Vv. Rosene, 
Wash, Ies0) Pai9e3: 

Eng.—Ex p. Cunningham, 13 Q. B. 
D. 418, 423 (where the court said: 
“Though a man might ordinarily re- 
side at an hotel, his going there oc- 


casionally would not make it his 
dwelling-house’”’). 


Que.—Moffat v. Montgomery, 14 
Que. Privsbds- 
[a] Presumption.—‘‘When a man 


or woman, stopping away from an es- 
tablished home of repute, resorts to 
inns or furnished lodgings, the pre- 
sumption of law is that the stay, no 
matter how long, is of temporary 
character.” Matter of Green, 99 Misc. 
582, 609, 164 NYS 1063 [aff 179 App. 
Div. 890 mem. 165 NYS 1088 mem]. 
ped t Parsonfield v. Perkins, 2 Me. 
{a] TIllustration.—Where a person 
left her former domicile with the in- 
tention of abandoning it and resid- 
ing in another city and state, and, 
while the house in which she was 
expecting to live was being fur- 
nished, remained temporarily in an- 
other house in the same locality, she 
acquired a new domicile there, al- 
though she died the following day, 
without moving into her intended 
residence. Attna Nat. Bank vy. Kra- 
met, 142 App. Div. 444, 126 NYS 
70. 
72. Young v. State, 74 Nebr. 346, 
104 NW 867, 2 LRANS 66 
[Resi Aha box stall at a fair ground 
provided with inside fastenings to its 
doors, which is prepared and used 
by a man as his office and sleeping 
apartment, the place where he re- 
sides, he having no other place of 
abode, and which contains his cloth- 
ing, his money, and all of his belong- 
ings, is in legal effect his home or 
domicile.” Young v. State, 74 Nebr. 
346, 347, 104 NW 867, 2 LRANS 66. 


{b] “A tramp may have a domi- 
cile, but no house of his usual 
abode.” Missouri, etc., Trust Co. v. 
mettle, 61 Minn. 256, 258, 63 NW 

73. Pond y. Peo., 8 Mich. 150. 

74. Pond v. Peo., 8 Mich, 150. 

75. State v. Savre, 129 Iowa 122, 


105 NW 387, 1138 AmSR 452, 3 LRA 
NS 455 (by statute); Mosely v. Dabe- 
zies, 142 La. 256, 76 S 705; Abington 
v. North Bridgewater, 23 Pick. 
(Mass.) 170; Paul v. State, 49 Tex. 
Cr. 20, 90 SW 171 (by statute). 

[a] “‘Residence’ is the place 
where one habitually sleeps; ... it 
is the place where a man establishes 
his abode, and makes the seat of his 
property.” Wanzer Lamp Co. wv. 
iWioods, Js.Ont. era olde lo. 

Room where one sleeps in house on 
boundary line see infra § 56. 

76. Mosely v. Dabezies, 142 La. 
256, 76 S 705; Hyman v. Schlenker, 
44 La. Ann. 108, 10 S 623. 


77. See statutory provisions. 
[a] Under the Georgia statute, 
Civ. Code (1895) § 1825, fixing the 


domicile of transients, an unmarried 


3. Time of Residence. 
up any statutory regulation of the subject,’” no defi- 
nite period of residence or specified length of time 
in a particular place is required to establish a dom- 


[19C.J.] 403 


from the principal residence,’? such as a dormitory 
for servants.7* As between two residences, the place 
where a person sleeps m 
A statute fixing domicile at one’s 
cipal establishment’’ means principal domesti¢ es- 


may be determinative of his 
‘“prin- 


In the absence 


coupled with the element of intent, 


person, who had been in a certain 
county eighteen months, but with no 
fixed place of abode, would be con- 
sidered domiciled in the _ county. 
fae v. Cannon, 119 Ga. 475, 46 SH 

[b] Louisiana statutes.—(1) Un- 
der the Louisiana statutes of 1816 
and 1818, it required an uninterrupted 
residence of one year in the state, by 
a person coming from another state, 
to acquire a domicile in Louisiana. 
State v. Judge, 2 Rob. 449 [overr 
Gravillon v.’ Richards, 13 La. 297, 33 
AmD 563]; Boone vy. Savage, 14 La. 
169. (2) The actual continuance of 
residence of a newly married couple 
at one establishment for more than 


one year is sufficient to fix their 
domicile. Sanderson v. Ralston, 20 
La, Ann, 312 . 

78. U. S.—Delaware, etc, R. Co. 


v. Petrowsky, 250 Fed. 554, 162 CCA 
570; Marks v. Marks, 75 Fed. 321; 
The Ann Green, 1 F. Cas. No. 414, 1 
Gall, 274; White v. Erown, 29 F. Cas. 
INOW LGD Ose L mV Valente azile te 

Conn.—Easterly v. Goodwin, 35 
Conn. 279, 95 AmD 237. 

Ga.—Fain v. Crawford, 91 Ga. 30, 
ae SE 106; Lamar y. Mahony, Dudl. 

Ky.—Rudolph v. Wetherington, 180 
Ky. 271, 273, 202 SW 652 [cit Cyc.]. 


La.—Verret v. Bonvillain, 33 a. 
Ann. 1304. 

Me.—Stockton v. Staples, 66 Me. 
187; Littlefield v. Brooks, 50 Me. 


475. 
Md.—Harrison v. Harrison, 117 Md. 
607, 84 A 57. 


Mass.—Winans v. “Winans, 205 
Base. 388, 91 NE 394, 28 LRANS 

i v. Detroit, 114 
Mich. 228, 72 NW 206. 

Miss.—Hairston v. Hairston, 27 


Miss. 704, 61 AmD 530. 
Mo.—State v. Davis, 199 Mo, A. 439, 
203 SW 654. 
a8} 


Nebr.—Swaney  v. 
Ste. 266, 18 NW 282. 
Y.—In re Newcomb, LOZ een ya. 

238. "g4 NE 950; Vischer v. Vischer, 12 
Barb. 640; Plant v. Harrison, 36 Misc. 
649, 74 NYS 411. 

N. C.—Plummer v. Brandon, 40 
aS C. 190; Horne v. Horne, 319N:; 6. 

Pai P GCC Ee rice 1b Osh PanmGilite 
27 A 291; Guier v. O’ Daniel, 1 Binn. 
349 note; Reed v. Reed, 59 Pa. Super. 
AER SR Lyon EMO OS IE, NSB IDG GAPS 
Huebner v. Huebner, 41 Pa. Co. 213. 

S. C.—Bradley v. Lowry, 17S. <. 
Hq. 1, 39 AmD 142. 

Tenn.—Kellar v. Baird, 5 Heisk. 39; 
White v. White, 3 Head 404 

Tex.—Russell Va Randolph, dba Tex. 
460; Republic v. Young, Dall. 464. 


Hutchins, 


Ww. Va.—White v. Tennant, 31 
AS Vidi 0 eno eSB OO Osmo AmSR 
Wis.—Kempster v. Milwaukee, 97 


Wis. 3438, 72 NW 743. 

Eng. —Craigie v. ,\Lewin, 3 Curt. 
Eccl. 435; Stanley v. Bernes, 3 Hage. 
Eecl. 373; Cockerell v. Cockerell, 4 
Jur. N. 8. 727; Hodgson v. De Beau- 
chesne, 12 Moore P. C. 285, 14 Re- 


print 920. 

Que.—Brochu v. Bissonnette, 13 
Que. Super. Ct. 271; Benning v. Cana- 
dian India Rubber Cong ee aoe 
(residence of a year and a day not. 
required). 

“The fact of actual residence, or 


404 [190.J.] 


any residence, however short, will be sufficient,” 
Although a long- 
continued residence in one place is often regarded 
as strong evidence or even a controlling circum- 
stance in determining the question of domicile,*? 
residence alone, however long-continued, even for a 


even if it is but for a day.®° 


personal presence, at a place, after 
having parted with a prior domicil, 
and before acquiring another, deter- 
mines the domicil; and although it 
may be very short, and frequently 
chinged, that cannot affect the prin- 
ciple.” McDaniel y. King, 5 Cush. 
(Mass.) 469, 475. 

Temporary absence see infra §§ 19, 


79. U. S.—The Venus, 8 Cranch 
258, 279, 3 L. ed. 553 (“a few days”); 
White v. Brown, 29 F. Cas. No. 17,538, 
1 Wal Ir, 2217. 

Iowa.—Anderson v. Blakesly, ass 
Iowa 430, 1386 NW 210. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950; Brinkley v. Brinkley, 
50 N. Y¥._ 184, 10 AmR 460; Doeme v. 
pane! 96 App. Div. 284, 89 NYS 


Pa.—Price v. Price, 156 Pa. 617, 
27 A 291; Guier v. O’Daniel, 1 Binn. 
349 note a. 

s. Nantel Shy v. Lowry, 17 S. C. 
Hg. 1, 39°-AmD 142, 

[a] Illustration.—Where a person 
entirely abandoned his former resi- 
dence in ome state, with no intention 
of resuming it, and went with his 
family to another residence, which he 
had rented in another state, with the 
intention of making the latter his 
residence for an ildefinite time, the 
latter state was held to be his domi- 
cile, notwithstanding the fact that, 
after he and his family arrived at the 
new residence, which was only about 
half a mile from the state line, they 
went on the same day on a visit to 
spend the night with a neighbor in 
the former state, intending to return 
in the morning of the next day, but 
the husband was detained there by 
sickness, until he died, and never did 
in fact return to his new home. 
White v. Tennant, 31 W. Va. 790, 8 
SE 596, 13 AmSR 896. 

[b] Residence while building 
home.—Where a former resident of 
New: York purchased land in a town 
outside of the state and commenced 
the erection of a house thereon, in- 
tending to make it his home, and 
during the construction of the house 
lived with his son in such town, he 
acquired residence there. Matter of 


ee 165 App. Div. 420, 150 NYS 
82. 
80. In re Newcomb, 192 N. Y. 238, 


84 NE 950; Attna Nat. Bank v. Kra- 
mer, 142. App. Div. 444, 126 NYS 
970; White v. Tennant, 31 W. Va. 790, 
8 SE 596, 18 AmSR 896; Cresse v. 
Baby, (Que.) 10 LCJur 313. 

81. U. S.—The Ann Green, 1 F. 
Cas. No. 414, 1 Gall. 275, 285 (where 
the court said: “Length of time, con- 
nected with other circumstances, may 
go very far to constitute a domicil”’); 
White vy. Brown, 29 F. Cas. No. 17,538, 
ale AEM WIE Cases O07 bir 

Iowa.—In re Titterington, 130 Iowa 
356, 106 NW 761. be 


Miss.—Hairston v. 
Miss. 704, 61 AmD 530. 
N. Y.—Dupuy Vis WiUTEZ iD Om IName 


Hairston, 


556; Elbers v. United Ins. Co., 6, 
Johns. 128. 
Or.—Pickering v. Winch, 48 Or. 


500, 87 P 763,-9 LRANS 1159. 
Vt.—Hulett v. Hulett, 37 Vt. 581. 
Eng.—In re Grove, 40 Ch. D. 216; 

Drevon v. Drevon, 10 Jur. N. Ss. 

ee ete Vv. Cockerell, 2 Jur. N. 
[a] Reason for rule.—(1) “A resi- 

dence in one place for a great num- 

ber of years is a violent and continu- 
ing proof of the animus manendi.” 

White v. Brown, 29 F. Cas. No. 17,538, 

1 Wall. Jr. 217. (2) “Actual resi- 

dence for a long period of time is, and 
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[§ 13] 


should be strong evidence of the in- 
tention to make the place of such 
residence the domicile, and when the 
fact is accompanied by other acts, 
and by declarations entirely consist- 
ent therewith, it is all but conclu- 
sive.” In re Titterington, 130 Iowa 
356, 362, 106 NW 761. (8) ‘Where 
one’s stay in a place is short, and 
then he returns to his former home, 
it affords some presumption or evi- 
dence that he went there for a tem- 
porary purpose, with no intent to re- 
main, while if his stay or residence 
is protracted, and long continued, it 
furnishes a corresponding presump- 
tion that he designed to remain from 
the beginning.” Hulett v. Hulett, 37 
Vt. 581, 584. 

[b] Time “the grand ingredient.” 
—‘Of the few principles that can be 
laid down generally, I may venture 
to hold, that time is the grand in- 
gredient in constituting domicil. I 
think that hardly enough is attrib- 
uted to its eH aOke: in most cases it 
is unavoidably conclusive; it is not 
unfrequently said that if a person 
comés only for a special purpose, that 
shall not fix a domicil. This is not to 
be taken in an unqualified latitude, 
and without some respect had to the 
time which sucn a purpose may or 
shall occupy; for if the purpose be of 
a nature that may, probably, or does 
actualiy detain the person for a great 
length of time, I cannot but think 
that a general residence might grow 
upon the special purpose... that 
against such a long residence, the 
plea of an original special purpose 
could not be averred; it must be in- 
ferred in such a case, that other pur- 
poses forced themselves upon him 
and mixed themselves with his orig- 
inal design, and impressed upon him 
the character of the country where he 


resided.” The Harmony, 2 C. Rob. 
322, 324 [quot Johnson v. Twen- 
ty-One Bales, ete, 13 F. Cas. No. 


7,417, 2 Paine 601, 626; Rogers v. The 
Amado, 20 F. Cas. No. 12,005, Newb. 
Adm. 400, 408; Cockerell v. Cockerell, 
2 Jur. N. S. 727, 728 and appr The 
Ann Green, 1 F. Cas. No. 414, 1 Gall. 
275, 285]. See Ex p. Blumer, 27 Tex. 
734 (to same effect). 

[ec] Divided residence. — ‘‘Where 
there is a divided residence the 
length of residence in the one place, 
or the other, will not settle the ques- 
tion of domicile, but it must be de- 
termined by other circumstances.” 
Greene vy. Greene, 11 Pick. (Mass.) 
410, 415. 

Residence mere temporary than 
domicile see supra § 2. 

82. U. S.—White v. Brown, 29 FB. 
CAST UNO Wiabo sd salle se odiy = 

Ga.—Farmer v. Phillips, 12 Ga. A. 
732, 78 SE 353. 

Ill.—Peo.*v. Moir, 207 Ill. 180, 69 
NE 905, 99 AmSR 205. 

Nebr.—Wood vy. Roeder, 45 Nebr. 
311, 63 NW 311. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950; Dupuy v. Wurtz, 53 
NPY 556". Ss. Trust Com ywrart 
150 App. Div. 418, 185 NYS 81 [mod 
on other grounds 208 N. Y. 617, 102 
NE 1115]; New York v. Genet, 4 Hun 
487 [aff 638 N. Y. 646]; Bartlett v. 
New York, 7 N. Y. Super. 44; Matter 
of Cleveland, 28 Misc. 369, 59 NYS 
9851 Mills’ Surr,” 187 
Phelps, 21 Misc. 252, 
(domicile in New York not changed 
by several years travel and residence 


abroad). 
re C.—Horne v. Horne, 31 N. C. 


Or.—Pickering v. Winch, 48 Or. 500, 


‘87 P 763, 9 LRANS 1159. 


eis 2 
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period of years, will not alone effect a change of 
dante. in absence of the requisite intention.®? 

C. Intention ** 
with the fact of residence must be the animus 
manendi, the present settled intention to remain in 
the chosen locality for an indefinite time.®* 


1. 


In General. Coupled 


Al- 


S. C.—Munroe v. Williams, 37 S. C. 
81, 16 SE 533, 19 LRA 665. 
4 Tenn.—Kellar v. Baird, 5 Heisk. 
9. 


Tex.—Sabriego v. White, 30 Tex. 


W. Va.—Andrews v. 36 
W. Va. 22, 14 SE 414. 

Eng.—Jopp v. Wood, 4 De G. J. &S8. 
616, 69 EngCnh 616, 46 Reprint 1057; 
Moorhouse v. Lord, 10 H. L. Cas. 272, 
11 Reprint 1030. 

Que.—C€Connolly v. Woolrich, 11 LC 
Jur 197 (residence for thirty years 
among Indians of Northwest Terri- 
tories). 

“A person may live 50 years in a 
place, and not acquire a domicile, 
for he may have had all the time an 
intention to return to his own coun- 
try.” Pickering v. Winch, 48 Or. 500, 
FLOPS THEN 763599 ERANS) 2159 [quot 
Bremer v. Freeman, 10 Moore P. C. 
Peep Wis Reprint 508; Jacobs Domicile 


Spd 

[al Rule applied.mWhere a hus- 
band and wife established a domicile 
in Oregon and afterward resided in 
California for three years until the 
husband’s death, and the wife con- 
tinued residing there for nine years 
until her death, but neither of them 
intended to change their domicile 
from Oregon, it was not so changed 
within the laws affecting wills. Pick- 
ering v. Winch, 48 Or. 500, 87 P 763, 
9 LRANS 1159. 


Mundy, 


83. See also infra $5 51, 52. 
84. U. S.—Gilbert v. David, 235 
USS. 561, 35 9SCt 164,. 59° Levved: 


360; Chicago, ete., BR. (Co. v. Chie, 117, 
UNS: 123, V6sSCt 632,829" Limede S37e 
Mitchell v. U. S., 21 Wall. 350, 22 L. 
ed. 584; Ennis v. Smith, 14 Flow. 400, 
14 L. ed. 472; The Nereide, 9 Cranch 
388, 3 L. ed. 769; The Venus, 8 Cranch 
253, 3 L. ed. 553; Ex p. White, 228 
Fed. 88; Canadian Pac. R. Co. v. Wen- 
ham, 146 Fed. 207; In re Garneau, 127 
Fed. 677, 62 CCA 4038; ‘Collins v. 
Ashland, 112 Fed. 175; Kemna v. 
Brockhaus, 5 Fed. 762, 10 Biss. 128; 
Harris v. Firth, 11 F. Cas. No. 6,120, 
4 Cranch C. C. 710; White v. Brown, 
Ae B. Cas. “No. 175538) 1) Wallevaa 
217. 

Ala.—Allgood v. Williams, 92 Ala. 
551, 8 S 722; State v. Hallett, 8 Ala. 
169. 

Ariz.—Andrade v. Andrade, 14 Ariz. 
379, 128 P $13: 

Cal.—Dow v. Gould, 

Min. Co., 31 Cal. 629. 

Conn.—Hartferd v. Champion, 
Conn. 268, 20 A 471. 

Fla.—Smith v. Croom, 7 Fla. 81. 

Ga.—Knight v. Bond, 112 Ga. 828, 
38 SE 206. 


Silver 
58 


etc., 


Ind.—Hayward v. Hayward, (A.) 
115 NE 966. 

Iowa.—Church v. Crossman, 49 
Iowa 444. 


Ky.—Ashland v. Catlettsburg, 172 
Ky. 365, 189 SW 454; Hurst v. Flem- 
ingsburg, 172 Ky. 127, 188 SW 1085; 
Saunders v. Flemingsburg, 163 Ky. 
680, 174 SW 51; Baker v. Baker, 162 
Ky. 683, 173 SW 109, LRA1917C 171; 
Lebanon v. Biggers, 117 Ky. 430, 78 
SW 213. 

La.—Kinder v. Scharff, 125 La. 594, 
51 S 654; Verret v. Bonvillain, 33 La. 
Ann. 13064; Schulman v. Miller, 10 La. 
A. (Orleans) 137. 

Me.—Stockton v. Staples, 66 Me. 
187; Church v. Rowell, 49 Me. 367; 
Wilton v. Falmouth, 15 Me. 479; 
Greene v. Windham, 13 Me. 225. 

Mass.—Winans v. Winans, 205 
Mass. 388, 91 NE 394, 28 LRANS 
992; Barron v. Boston, 187 Mass. 16S, 
72 NE 951; Palmer v. Hampden, 182 
Mass. 511, 65 NE 817; Viles v. Wal- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 
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though an intention to remain permanently is men- 
tioned as essential in some decisions,®® an intention 
to remain permanently, as distinguished from in- 
definitely, is not necessary,8* nor need there be an 


tham, 157 Mass. 542, 32 NE 901, 34 
AmSR 311; McConnell v. Kelley, 138 
Mass. 372; Wilbraham v. Ludlow, 99 
Mass. 587; Shaw v. Shaw, 98 Mass. 
158; Whitney v. Sherborn, 12 Allen 
111; Mead v. Boxborough, 11 Cush. 
362; Sears v. Boston, 1 Metc. 250; 
Jennison v. Hapgood, 10 Pick. 77. See 
Whately v. Hatfield, 196 Mass. 393, 82 
NH 48, 13 AnnCas 690 (intention tio 
choose residence as a home essen- 
tial). 
Minn.—Venable vy. Paulding, 19 
Minn. 422. 
Miss.—Hairston v. 
Miss. 704, 61 AmD 530. 
Mo.—In re Lankford, 272 Mo. 1, 197 
SW 147; Hall v. Schoenecke, 128 Mo. 
661, 31 SW 97; State v. Dayton, 77 
Mo. 678; State v. Davis, 199 Mo. A. 
439, 203 SW 654; McDowell v. Fried- 
man Bros. Shoe Co., 135 Mo. A. 276, 
115 SW 1028. 
Nebr.—State v. Superior School 
Dist., 55 Nebr. 317, 75 NW 855; Swa- 
ney v. Hutchins, 13 Nebr. 266, 13 NW 


282. 
Nev.—Presson v. Presson, 38 Nev. 
203, 147 BP’ 1081, 

N. H.—Felker v. Henderson, 102 A 
623; Kerby v. Charlestown, 99 A 835, 
LRA1917D 785; Bartlett v. New Bos- 
tons 77 N. H. 476, 93 A 796; State v. 
Palmer, 65 N. H. 9, 17 A 977; Con- 
cord v. Rumney, 45 N. H. 423; State 
v. Daniels, 44 N. H. 383; Hart v. Lind- 
sey, 17 N. H. 235, 53 AmD 597. 

N. J.—Stout v. Leonard, 37 N. J. L. 
492; Watkinson v. Watkinson, 68 N. J. 
Hq. 632, 60 A 931, 69 LRA 397, 6 Ann 
Cas 326 [rev 67 N. J. Hq. 142, 58 A 
384]; In re Russell, 64 N. J. Eq. 313, 
53 A 169; Tracy v. Tracy, 62 N. J. Eq. 
807, 48 A 533; Valentine v. Valentine, 
61 N. J. Eq. 400, 48 A 593; Firth v. 


Hairston, 27 


Hirth, 50 oN. J. Hq. 137, 24, A’ 916; 
Harral “vy. Harral, 39 N. J. Hq. 1279; 
51 AmE-17 


N. Y.—Silvey v. Lindsay, 42 Hun 
116 [rev on other grounds 107 N. Y. 
55, 13 NE 444]; Hegeman y. Fox, 31 
Barb. 475; Matter of Green, 99 Misc. 
582, 164 NYS 10638 [aff 179 App. Div. 
890 mem, 165 NYS 1088 mem]; Eaves 
Costume Co. v. Pratt, 2 Mise. 420, 22 
NYS 74; In re Harkness, 170 NYS 
1024; Brown v. Ashbough, 40 HowPr 
260; In re Thompson, 1 Wend. 43; 
ore v. Judd, 38 Bradf. Surr. 
267 


N. C.—Wheeler vy. Cobb, 75 N. C. 
203 porns WeeEtorne. oi) N.=Gr 99: 

N. D.—Graham y. Graham, 9 N. D. 
88, 81 NW 44. 

Oh. —Sturgeon v. Korte, 34 Oh. St. 
525; In re Williamson, 8 OhS&CP 47, 
6 OhNP 79. 

’ Or.—Pickering v. Winch, 48 Or. 500, 
505; “87 BP 763, 9 LRANS 1159), eit 
Cyc]. 

Pa.—Price v. Price, 156 Pa. 617, 27 
A 291; In re Fry, 71 Pa. 302, 10 AmR 
698; Mauser v. Mauser, 59 Pa. Super. 
275; Lyon y. Lyon, 13 Pa. Dist. 623; 
duéesh ¥v) Viviesh, “loeePary Dist, 5375 
Lowry’s HEst., 5 Pa. Dist. 729; Hueb- 


ner v. Huebner, 41 Pa. Co. 213; 
Lewis’s Est., 10 Pa. Co. 331; In re 
Casey, 1 Ashm. 126. See Reed v. 


Reed, 59 Pa. Super. 178. 

Porto Rico.—Sureda v. Sureda, 22 
Porto Rico 620. 

Tenn.—Denny v. Sumner County, 
134 Tenn. 468, 184 SW 14, LRA1917A 
285; Kellar v. Baird, 5 Heisk. 39; 
White v.. White, 3 Head 404; Foster v. 
Hall, 4 Humphr. 346: Brownsville v. 
Marr, 5 Tenn. Civ, A. 555. 

Tex.—Taylor v. Wilson, 99 Tex. 
651, 983 SW 109; Ex p. Biumer, 27 Tex. 
734; Russell _v. Randolph, 11 Tex. 
460; State v. De Casinova, 1 Tex. 401; 
Benavides v. Gussett, 8 Tex. Civ. A 
198, 28 SW 113. 

Vt.—Barton v. Irasburgh, 33 Vt. 


159. 
Va.—Lindsay v. Murphy, 76 Va. 
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428; Pilson v. Bushong, 29 Gratt. (70 


Va.) 229 
Wis.—Frame v. Thormann, 102 
Wis. 653, 79 NW 8389. 


Eng.—Udny v. Udny, L. R. 1H. L. 
Sc. 441; In re Grove, 40 Ch. D. 216; 
Urquhart v. Butterfield, 37 Ch. D. 357; 
In re Marrett, 36 Ch. D. 400; King v. 
Foxwell, 3 Ch. D. 518; Douglas v. 
Douglas, L. R. 12 Eq. 617; Haldane v. 
Eckford, L. R. 8 Eq. 631; Firebrace 
v. Firebrace, 4 P. D. 63; Loustalan 
v. Loustalan, [1900] P. 211; Jopp v. 
Wood, 4 De G. J. & S. 616, 69 EngCh 
€16, 46 Reprint 1057; In re Capde- 
vielle, 2 H. & C. 985, 159 Reprint 
408; Moorhouse v. Lord, 10 H. L. Cas. 
272, 11 Reprint 1030. 

Can.—Jones v. St. John, 30 Can. S. 
C. 122; McNamara v. Constantineau, 3 
RevdeJur 482, 
ae C.—Adams v. Adams, 14 B. C. 
aa S.— Walcott v. Walcott, 48 N. S. 

Ont.—Seifert v. Seifert, 32 Ont. L. 
433, 7 OntWN 440, 23 DomLR 440; 
Bonbright v. Bonbright, 1 Ont. L. 629 
[app dism 2 Ont. L. 249]. 

“To the factum of residence must 
be added the animus manendi; and 
that place is the ‘domicile of a per- 
son in which he has voluntarily fixed 
his habitation, not for a mere tem- 
porary or special purpose, but with a 
present intention of making it his 
home, unless or until something 
which is uncertain or unexpected 
shall havpen to induce him to adopt 
some other permanent home.” MHar- 
Galva larval tos) WN dies Hudak Oy eeoo, 
51 AmR 17 [quot Watkinson v. Wat- 
kinson, 68 N. J. Eq. 632, 688, 60 A 931, 
69 LRA 397, 6 AnnCas 326]. 

[a] “The requisite animus is the 
present intention of permanent or in- 
definite residence in a given place 
or country, or, negatively expressed, 
the absence of any present arg aon 
of not residing there permanently or 


indefinitely.”.—Price v. Price, 156° Pa. 
617, 626, 27-A 291. 
[b] The test.—“In determining 


whether there has been such a change 
from one place to another, the test is 
to inquire whether he has in fact re- 
moved his home to the latter place 
with the intention of making it his 
residence permanently, or for an in- 
definite time. If he has, he loses his 
old domicil, and acquires a new one 
with all its rights and incidents.” 
McConnell vy. Kelley, 138 Mass. 372 
[quot Barron v. Boston, 187 Mass. 
168, 170, 72 NE 951]. 

Concurrence of intent on loss of 
domicile see infra §§ 51, 5 

Intention evidenced by conduct see 
infra § 62 et seq. 

85. U. S.—Rucker v. Bolles, 80 
Fed. 504, 25 CCA 600. 

Mo.—Stevens y. Larwill, 110 Mo. A. 
140, 84 SW 113. 

N. Y.—Matter of Dimock, 11 Misc. 
610, 32 NYS 927 [aff 4 App. Div. 301, 
39 NYS 501]. 

Vt.—Rockingham v. Springfield, 59 
Vite 521,49 Al 240% 

Wyo.——-Duxtad v. Duxtad, 17 Wyo. 
41, 100 2Pe1t2,5129) AmSR: 11138. 

Eng.—Douglas v. Douglas, L. R. 12 


Eq: 617. 

86. U. S—wU. S. v. Chong Sam, 47 
Fed. 878. 
pe cis aucone v. Windham, 13 Me. 


Mass.—Whitney v. Sherborn, 12 Al- 
len 111. 

Nebr.—Berry v. Wilcox, 44 Nebr. 
82, 88, 62 NW 249, 48 AmSR 706. 

N. M.—Klutts v. Jones, 21 N. M. 
720, 158 P 490. 

N. Y.—Bump v. New York, etc., R. 
Co., 38 App. Div. 60, 55 NYS 962 [aff 
165 N. Y. 636, 59 NE 1119]; Silvey v. 
Lindsay, 42 Hun 116 [rev on other 
grounds 107 N. Y. 55, 13 NE 444]. 
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intent to make the new place a permanent home *7 
for the remainder of one’s life.*s 
residence or domicile is one of intention.*? 
of residence or domicile depends upon intention,*° 


The question of 
A change 


ae i SER on v. Korte, 34 Oh. St. 


Tex.—Ex p. Blumer, 27 Tex. 734. 

See also Supra §§ 1, 2. 

“Tt is not, however, necessary that 
he should intend to remain there for 
all time. If he lives in a place, with 
the intention of remaining for an in- 
definite period of time, as a place of 
fixed present domicile, and not as a 
place of temporary establishment, or 
for mere transient objects, it is to all 
intents, and for all purposes, his resi- 
dence.” Sturgeon vy. Korte, 34 Oh. St. 
525, 585 [quot Berry v. Wilcox, su- 
pra]. 

87. Ind.—Brittenham v. Robinson, 
18 Ind. A. 502, 48 NE 616. 

Mass.—Palmer v. Hampden, 182 
Mass. 511, 65 NE 817. 

Mo.—State v. Davis, 199 Mo. A. 439,° 
203 SW 654. 

Nebr.—State v. Superior School 
Dist., 55 Nebr. 317, 75 NW 855. 

N. J.—Valentine .v. Valentine, 61 
N. J. Eq. 400, 48 A 593 (intention to 
make the place his home until some- 
thing uncertain or unexpected should 
happen). 

N. Y.—Bump v. New York, etc., R. . 
Co,,. 166 _ IN; Ya) 6865-59) NE ‘Tafe 
38 App. Div. 60, 55 NYS 962]. 

88. Ill—Welsh v. Shumway, 232 
Ill. 54, 838 NE 549. 

Ky.—Lebanon v. Biggers, 117 Ky. 
430. 78 SW 213. 


pee rances® v. Windham, 13 Me. 
Mo.—State v. Davis, 199 Mo.. A. 


439, 203 SW 654. 
Ag H.—Felker v. Henderson, 102 A 

3. 

“Whoever removes into a town, for 
the purpose of remaining there for an 
indefinite period, thereby establishes 
his domicil in that town. It is not 
necessary that he should go, with 
fixed resolution to spend his days 
there. He might have in contempla- 
tion many contingencies, which would 
induce him to go elsewhere. Some 
persons are more restless in their 
character, and migatory in their hab- 
its than others, but they may and 
do acquire a domicil wherever they 
establish themselves for the time be- 
ing, with an intention to remain, un- 
til inducements may arise to remove.” 
Greene v. Windham, 13 Me. 225, 


89. Ind.—State v. Scott, 171 Ind. 

349, 86 NE 409. 
Ky.—Helm v. Com., 135 Ky. 392, 
138 La. 


122 SW 196. 

La.—Caufield v. Cravens, 

283, 70 S 226; Lumberton First Nat. 
Bank v. Hinton, 123 La. 1018, 49 S 
692. 

Mo.—In re Lankford, 272 Mo. 1, 197 
SW 147; Northern vy. McCaw, 189 Mo. 
A. 362, 175 SW 317. 

Nev.—Whise v. Whise, 36 Nev. 16, 
131 P 967, 44 LRANS 689. 

N. Y.—Webster v. Columbia Nat. 
Eins’ (Co.,. 1347 Appa Divisio ieee 
NYS 404 [aff 196 N. Y. 523 mem, 89 
NE 1114 mem]. 

Hst. 5; >. Pasp Dist 


Pa.—Lowry’s 
WY 

W. Va.—Maslin v. Hiett, 37 W. Va. 
15, 16 SE 437, 

Contra Battistini v. 
Porto Rico Fed. 213. 

90. U. S.—In re Deans, 208 Fed. 
1018. 

Cal.—In re Newman, 124 Cal. 688, 
57 P 686, 45 LRA 780. 

Colo.—Newlon-Hart Grocer Co. v. 
Peet, 18 Colo. A. 147, 70 P 446. 

Me.—Richmond v. Vassalborough, 5 


Me. 396. 
Pa.—Reynard’s App., 20 Pa. Dist. 
TS aSasGy 


932: 
S. C.—Barfield v. Coker, 

181, 53 SE 170; Bradley v. Lowry, 17 

Se-C Hoi, d).39 Amb: 142. 


See also infra §§ 51, 52. 
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and it is said that intention is the fundamental 
Some authorities require 
a dual intention to abandon the former domicile 
in order to effect a 


and controlling element.®! 


and to acquire another, 
change.°? 
[§ 14] 2 Bona Fide Intention. 


change of domicile the intention must be bona fide,°? 
and unequivoeal.?* Where a person seeks to acquire 
a domicile to give a certain court jurisdiction in 
divorce or other proceedings, he must have a bona 
fide, and not merely an ostensible intention to change 


his domicile to such place.® 
[§ 15] 38. Motive or Purpose. 


intention is shown to exist, the law will not gen- 
erally scrutinize the motive or purpose prompting a 


91. Mich.—Spaulding vy. Steele, 129 
Mich. 237, 88 NW 627. 
reas Y.—In re Harkness, 170 NYS 
4, 


Or.—Pickering v. Winch, 48 Or. 500, 
$7 PB 763, 9 LDRANS* 1159. 

Pa.—Hunnings v. Hunnings, 55 Pa. 
Super. 265. 

R. I.—Finn v. Central Falls, 24 
R. I. 482, 53 A 633. 

Wis.—Miller v. Sovereign Camp W. 
W., 140 Wis. 505, 122 NW 1126, 133 
AmSR 1095, 28 LRANS 178., 

“The fundamental and controlling 
requirement is, an intention to aban- 
don a former domicile and to estab- 
lish a true, fixed and permanent 
abode, to which, whenever one is ab- 
sent there is a continuing intention 
of returning to it.” Hunnings v. 
Hunnings, 55 Pa. Super, 261, 265. 

92. Peo. v. Winston, 25 Misc. 676, 
56 NYS 3238; Pickering v. Winch, 48 
Or. 500, 87 P 763, 9 LRANS 1159. See 
Mather v. Cunningham, 105 Me. 326, 
74 A 809, 29 LRANS 761, 18 AnnCas 
692 (abandonment of domicile of 
origin, and animus manendi required 
to establish domicile of choice). See 
also infra §§ 49, 51, 52. 

93. U. S.—Chicago, etc., R. Co. v. 
Oho al s.Oh oS. 9 L283, Oo 8S Ollo2,. 20a. 
ed. §37; Kemna v. Brockhaus, 5 Fed. 
762, 10 Biss. 128; Case v. Clarke, 5 F. 
Cas. No. 2,490, 5 Mason 70; Cooper v. 
Galbraith, 6 F. Cas. No. 3,193, 3 Wash. 
CLG. 646: 

Ill.—Welsh vy. Shumway, 232 Ill. 
54, 83 NE 549. : 

Mo.—Stevens y. Larwill, 110 Mo. A. 
140, 84 SW 113. 

N. H.—Kerby v. Charlestown, 99 A 
835, LRA1917D 785. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 251, 84 NE 950. 

“There must be a present, definite, 
and honest purpose to give up the old 
and take up the new place as the 
domicile of the person whose status 
is under consideration. ... No pre- 
tense or deception ‘can be practiced, 
for the intention must be honest, the 
action genuine and the evidence to 
establish both, clear and convincing. 
The animus manendi must be actual 
with no animo revertendi.’ In re 


Newcomb, supra. 
94. State v. Scott, 171 Ind. 349, 
SP WS SE 


86 NE 409. 

95. Morris v. Gilmer, 

315,.9 SCt 289, 32 L. ed. 690; Jones 
v. League, 18 How. (U. S.) 76, 15 L. 
ed. 263; In re Garneau, 127 Fed. 677, 
62 CCA 403; Butler v. Farnsworth, 4 
nm, Cas. No. 2,240, 4 Wash.“CVCo 101: 
Case v. Clarke, 5 F. Cas. No. 2,490, 5 
Mason 70. 

Genuineness of residence for di- 
vorce see Divorce §§ 42, 836. 

96. U. S.—Williamson v. Osenton, 
232 U. S. 619, 34 SCt 442, 58 L. ed. 
758; Morris v. Gilmer, 129 U. S. 315, 
9 SCt 289, 32 L. ed. 690; Delaware, 


etce., R. Co. v. Petrowsky, 250 Fed. 
554, 162 CCA 570; Simpson vy. Phil- 
lipsdale Mill Co., 223 Fed. 661, 663 


(where the court said: “If the plain- 
tiff has in fact changed his domi- 
cile, his reason for doing so is imma- 


DOMICILE 


To effect a 


If the requisite 


terial’); Briggs v. French, 3 F. Cas. 
No. 1,871, 2) Sumn. 251; Butler vy. 
Farnsworth, 4 F. Cas. No. 2,240, 4 
Wash, 101; Case v. Clarke, 5-B. Cas. 
No. 2,490, 5 Mason 70. 

Ala.—Young vy. Pollak, 85 Ala. 439, 
5 S 279. 

Ga.—Lamar v. Mahoney, Dudl. 92. 

Ky.—Covington y. Shinkle, 175 Ky. 
530, 194 SW 766. 

La.—Hennen v. Hennen, 12 La. 190; 
Tannery van kane) Ll analog wut 
compare Cole v. Lucas, 2 La. Ann, 946 
(where the change was merely for 
the purpose of having the laws of the 
new locality operate on _ certain 
notes). 

Me.—Holyoke vy. Holyoke, 110 Me. 
469, 488, 87 A 40 (where the court 
said: “The purpose of an attempted 
change is not material, except as it 
tends to strengthen the probabilities, 


one way or the other’’). 
Mass.—McConnell v. Kelley, 138 
Mass. 372; Thayer v. Boston, 124 


Mass. 132, 26 AmR 650; Draper v. 
Hatfield, 124 Mass. 53 (motive to di- 
minish taxes immaterial). 

Mo.—Stevens y. Larwill, 110 Mo. A. 
140, 84 SW 113. 

N. J.—Harral v. Harral, 39 N. J. 
Eq. 279, 51 AmR 17. 

N. .Y.—In re Newcomb, 192 N. Y. 
251, 84 NE 950. 

Wis.—Frame v. Thormann, 102 Wis. 
653, 79 NW 89 [aff 176 U. S. 350, 20 
SCt 446, 44 L. ed. 500]. 

Eng.—VWirebrace v. Firebrace, 4 P. 
D634 In re Cooke 56 TJ. Ch. 637 

“Motives are immaterial, except as 
they indicate intention. A change of 
domicile may be made through cap- 
rice, whim or fancy, for business, 
health or pleasure, to secure a change 
of climate, or a change of laws, or 
for any reason whatever, provided 
there is an absolute and fixed inten- 
tion to abandon one and acquire an- 
other and the acts of the person af- 
fected confirm the intention.” In re 
eager te 192 N. Y. 238, 251, 84 NE 


{a] “A man has a right to change 
his domicile for any reasons satisfac- 
tory to himself. In determining 
whether there has been such a change 
from one place to another, the test is 
to inquire Whether he has in fact 
removed his home to the latter place 
with the intention of making it his 
residence permanently or for an in- 
definite time. If he has, he loses his 
old domicile and acquires a new one 
with all its rights and incidents; and 
the law does not inquire into the pur- 
poses or motives which induced him 
to make such change. It may be be- 
cause he prefers the laws of the new 
place of domicile, or because he can 
diminish his taxes and other burdens, 
or because he desires to bring a suit 
in a court which would not otherwise 
have jurisdiction. His status as an 
inhabitant depends upon the fact that 
he has made a change of his home, 
and not upon the motives or reasons 
which influenced him to do_ so.” 
Frame v. Thormann, 102 Wis. 653, 
666, 79 NW 39. 


[$$ 13-18 


change of domicile.°* A removal, even if for the 
avowed purpose of giving a certain court jurisdic- 
tion, if accompanied with an intention of remaining 
permanently or indefinitely, is not a fraud.%” 
some decisions have considered motive, particu- 
larly as bearing upon the question of the intent.°® 

[§ 16] 4. Legal or Moral Duty. The question 
of domicile or the accompanying intention is not 
affected by the fact that it was the legal or moral 
duty of the individual to reside in a given place.* 

[§ 17] 5. Voluntary Removal. 
acquire a domicile of choice necessarily involves an 
exercise of volition or freedom of choice, and there- 
fore the removal must be voluntary.® ; 

[§ 18] 6. Intention to Return—a. Definite In- 


But 


Intention to 


97. Wiemer v. Louisville Water 
Co., 180 Fed. 244; Briggs v. French, 
A Hoe Case No. e182, v2 Summ... Zou. 
Catlett. v. Pacific Ins., Co.,.5 &. Cas: 
No. 2,517, 1 Paine 594; Cooper v. Gal- 
braith, 6 F. Cas. No. 3,193, 3 Wash. 
Cc. C. 546; Stevens v. Larwill, 110 Mo. 
A. 140, 84 SW 113. 

98. Lebanon v. Biggers, 117 Ky. 
430, 434, 78 SW 213; Walker v. Walk- 
er, 125 Md. 649, 94 A 346, AnnCas 
1916B 934; Thayer v. Boston, 124 
Mass. 132, 26 AmR 650; Plant v. Har- 
rison, 36 Misc. 649, 74 NYS 411. 

“When there is a removal, unless it 
can be shown or inferred from: cir- 
cumstances that it was for some par- 
ticular purpose, expected to be only 
of a temporary nature, or in the exer- 
cise of some particular profession, of- 
fice, or calling, it does change the 
domicile. The result-is. that the 
place of residence is prima facie the 
domicile, unless there be some mo- 
tive for that residence not inconsis- 
tent with a clearly established inten- 
tion to retain a permanent residence 
in another place.’ Lebanon y. Big- 
gers, Supra [quot Jacobs Domicile p 
378]. 

Residence for purpose of divorce 
see Divorce §§ 36, &36. 

99. In re Newcomb, 192 N. Y. 238, 
84 NE 950; Plant v. Harrison, 36 
Mise. 649, 74 NYS 411. 

[a] Application of rule.—Where 
the motive was to make valid a tes- 
tamentary disposition which would 
not have been sustained under the 
laws of the former domicile, the mo- 
tive may be considered as reflecting 
on the bona fides of the intent. Plant 
v. Harrison, 36 Misc. 649, 74 NYS: 


411. 

1. Greene v. Windham, 13 Me. 
225; Richmond v. Vassalborough, 5 
Me. 396; Scranton Poor Dist. v. Dan- 
roe ete., Directors of Poor, 106 Pa. 
446. 

{a] Ilustration.—The fact that a 
person has left his wife and is liv 
ing with another woman will not pre- 
vent the court from holding that a 


removal has taken place. Greene v. 
Windham, 13 Me. 225. 
2. Sullivan v. Kenney, 148 Iowa 


361, 126 NW 349; Sumrall v. Com., 
162 Ky. 658, 172 SW 1057; Urquhart 
v. Butterfield, 37 Ch. D. 357; Haldane 
v. Eckford, L. R. 8 Eq: 6381. 

3. Iowa.—In re Murray, 145 Iowa 
368, 124 NW 1938. ; 
aoe aR ee v. Radford, 82 SW 

ab. 

La.—Kinder vy. Scharff, 125 La. 594, 

Hatfield, 


51S 6)4. 

Mass.—Whately  v. 196 
Mass. 393, 82 NE 48, 13 LRA 690. 

N. J.—Harral v. Harral,-39 N. J. 
Eq. 279, 51 AmR 17. 

Pa.—Covode v. Foster, 
414, 
a ae Fe v. De Leon, 5 Tex. 

Eng.—Haldare vy. Eckford, L. R. 8 
Eq. 631, 640. 

“There must be a residence freely 
chosen, and not prescribed or dictated 
by any external necessity, such as the 


4 Brewst. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 18-20] 


tent. 


to Return. 


duties of office, the demands of cred- 
itors, or the relief from _ illness.” 
Haldane v. Eckford, supra. 

[a] TIllustration.—‘‘As a_ general 
rule, persons under legal disability or 
restraint, persons of non-sane mem- 
ory, or persons in want of freedom, 
are incapable of losing or gaining a 
residence, by acts performed by them 
under the control of others. Thus, 
the residence of the wife or minor 
child usually follows that of the hus- 
band or parent. There must be an 
exercise of volition by persons, free 
from restraint, and capable of acting 
for themselves, in order to acquire a 
residence. A person imprisoned un- 
der operation of law does not thereby 
change his residence. So of a lunatic 
legally confined in an asylum. As 
these acts are involuntary, there can 
be no presumption cf the necessary 
intent to change the residence. So 
of femes covert and minors. And no 
reason is perceived why the main- 
tenance of a pauper at the poorhouse 
should form an exception to the rule. 
He is placed there by the officers of 
the law, and in pursuance of its re- 
quirements. The act cannot be said 
to be voluntary, but is induced from 
necessity.” Freeport v. Stephenson, 
41 Ill. 495, 500. 

[b] Ill health is not such com- 
pulsion as will prevent the acquiring 
of a new domicile. Therefore when 
the deceased went to Florida from 
New York because of the rigor of the 
climate in the latter state, his resi- 
dence in Florida being intended by 
him to be of a permanent character, 
a change of domicile was effected. 
Hegeman v. Fox, 1 Redf. Surr. (N. Y.) 
297 [aff 31 Barb. 475]. See also infra 
§ 22. 

Particular persons incapable of vol- 
untary choice see infra §§ 24-48. 

4. U.S.—State Sav. Assoc. v. How- 
ard, 31 Fed. 433; Woodworth y. St. 
Paul, etc., R. Co., 18 Fed. 282, 5 Mc- 
Crary 574. 

Conn.—Hartford v. Champion, 58 
Conn. 268, 20 A 471. 

Tll.—In re Mulford, 217 Ill. 242, 75 
NE 345, 108 AmSR 249, 1 LRANS 341, 
3 AnnCas 986. 

Iowa.—F arrow v. Farrow, 162 Iowa 
87, 143 NW 856; In re Titterington, 
130 Iowa 356, 106 NW 761. : 

Mass.—Kapigian v. Der Minassian, 
212 Mass. 412, 99 NE 264, AnnCas 
1913D 535; Wilbraham y. Ludlow, 99 


Mass. 587; Sears v. Boston, 1 Mete. 
250; Jennison v. Hapgood, 10 Pick. 
77 


Mo.—Hall v. Schoenecke, 128 Mo. 
661, 31 SW 97. 

N. J.—Cadwalader v. Howell, 18 
INeiivdan oS. 


N. Y.—Hanover Nat. Bank v. Steb- 
bins, 69 Hun 308, 23 NYS 529; In re 
Frankland, 171 NYS 768. - 

Or.—Pickering v. Winch,: 48 Or. 
500, 87 P 763, 9 LRANS 1159. 


Ss. C.—Bradley Vi WuownLy, ste S: 9G: 
Eq. 1, 39 AmD 142. \ 
Tenn. —Denny v. Sumner Cvounty, 


134 Tenn. 468, 184 SW 14, LRAI917A 
285; White v. White, 3 Head 404, 
W. Va:—Maslin v. Hiett, 37 W. Va. 
15, 16 SE 437; White v. Tennant 31 
W. Va. 790, 8 SE 596, 13 AmSR 895. 
Wis.—Seibold v. Wahl, 164 Wis. 82, 
159 NW 546, AnnCas1917C 400. A 


Ting. —Lauderdale Peerage, 10 Ayp. 


Cas. 692, 5 ERC 747, 11 HRC 349; 
Craigie v. Lewin, 3 Curt. Eccl. 435 
Anderson vy. Laneuville, 9 Moore P. a 
325, 14 Reprint 320, 2 Spinks 41, 2% 
EngL&Eq 641. 


The animus manendi or intention of remain- 
ing indefinitely excludes any definite intention to 
return to the place of the previous domicile.* 
original domicile is not changed even by a long ab- 
sence, if there is any intention of returning.® 

[§ 19] b. Temporary Absence with Intention 
If a person leaves his home or domicile 
for a temporary purpose, with an intention to re- 
turn, there is no change of domicile.® 


DOMICILE 


The 
[§ 20] 


The rule is 


[a] Intention not to return.—‘A 
change of domicile does not depend 
so much upon the intention to remain 
in the new place for a definite or in- 
definite period as upon the fact that 
it is without a definite intention to re- 
turn.” In re Titterington, 130 Iowa 
356, 358, 106 NW 761; White v. Ten- 
nant, 31 W. Va. 790, 792; 8 SE 596, 
13 AmSR 896. 

[b] Absence of intention to live 
elsewhere.—“The essential fact that 
raises a change of abode to a change 
of domicil is the absence of any 
intention to live elsewhere, Story on 
Conflict of Laws, § 43—or, as Mr. 
Dicey puts it in his admirable book, 
‘the absence of any present intention 
of not residing permaneptly or in- 
definitely in’ the new abode.” Wil- 
liamson v. Osenton, 232 U.S. 619, 624, 
34 SCt 442, 58 L. ed. 758. 

[c] A subsequently formed pur- 
pose to return to the original abode 
cannot affect the domicile already ac- 
quired. Blair v. Western Female 
Be eee 38 F. Cas. No. 1,486, 1 Bond 

5. U. S—wU. S. v. Luria, 184 Fed. 
643 [aff 2381 U. 'S..9, 34 SCt 10, 58 
eed. 101s White v2) Brown, 29 FB 
Cas. No. 17,538, 1 Wall. 217 (even 
though intention be doubtful). 

Ky.—Lebanon v. Biggers, 117 Ky. 
430, "78 SW. 221330 

Md.—Walker v. Walker, 125 Md. 
649, 94 A 346, AnnCas1916B 934. 

N. Y.—Peo. v. Platt, 117 N. Y. 159, 
ea 937 [aff 50 Hun 454, 3 NYS 

Pa.—Reed v. Reed, 23 Pa. Dist. 
603; Lesh v. Lesh, 13 Pa. Dist. 537. 

Tenn.—Sparks v. Sparks, 114 Tenn. 
666, 88 SW 173. 

[a] The domicile of origin is not 
lost by twenty years absence from 
the state where the party occasion- 
ally returned to visit his parents and 


had no intention to abandon it. Reed 
v. Reed, 23 Pa. Dist. 603 

6 U. S.—In-re Davis, 217 Fed. 
113; In re Deans, 208 Fed. 1018; 


White v. Brown, 29 FE. Cas. No. 17,538, 

1 Wall. Jr. 217. 

ae C.—Mead v. Carroll, 6 D. C. 
Ga.—Knight v. Bond, 112 Ga. 828, 

38 SE 206. 


Ill.—In re Mulford, 217 alle 242, 75 | 


NE 345, 108 AmSR 249, 1 LRANS 341, 
38 AnnCas 986. 

Ind.—Yonkey v. State, 27 Ind. 236. 

Ky.—Semple v. Com., 181 Ky. 675, 
205 SW 789; Graves v. Georgetown, 
154 Ky. 207,-157 SW 338; Erwin v. 
Benton, 120 Ky. 536, 87 SW 291, 27 
KyL 909, 9 AnnCas 264. 

La.—Williams v. Henderson, 18 La. 
Bat. 

Md.—Risewick v. Davis, 19 Md. 82. 

Mich.—In re High, 2 Dougl. 515. 

N. J.—Daubmann y. Camden, 39 
IN sli egies 

N. Y.—In re Newcomb, 192 N: Y. 
238, 84 NE 950; Hart v. Kip, 148 N. Y. 
306, 42 NE 712, 25 NYCivProc 205, 2 
AnnCas 424 [mod 74 Hun 412, 26 NYS 
522]; Taylor v. Norris, 104 App. Div. 
21, 98 NYS 356; Matter of Dimock, 4 
App. Div. 301, 39 NYS 501; In re 
Frankland, 171 NYS 763; Boardman 
v. House, 18 Wend. 512. 

N. C.—Roberts v. Cannon, 20 N. C. 
398. 


Oh.—Henrietta Tp. v. Oxford Tp., 
2 Oh. St. 32; Egan v, Lumsden, 2 
Disn. 168. 

Tex.—Sabriego v. White, 30 Tex. 
576; Hardy v. De Leon, 5 Tex. 211; 
Holliman v. Peebles, 1 Tex. 673; Gaar 
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sometimes stated that mere temporary absence from 
one’s permanent home or domicile will not effect a 
change of domicile.’ 

Floating Intention. 
has actually removed to another place, which is his 
fixed present residence, with an intention of remain- 
ing there for an indefinite time, it becomes his place 
of domicile, notwithstanding he may have a floating 
intention to return to his former domicile at some 


When a person 


v. Burge, 49 Tex. Civ. A. 599, 110 SW 
181; Lumpkin v. Nicholson, 10 Tex. 
Civ. A. 108, 30 SW 568. 

Wash. —Sstewart v. Kleinschmidt, 51 
Wash. 90, 97 P 1105. 

Wis.—Seibold v. Wahl, 164 Wis. 82, 


159 NW 546, AnnCas1917C 400. 
Ont.—Bonbright v. Bonbright, 2 
Ont. Ia-249; 


“A temporary residence for a tem- 
porary purpose, with intent to return 
to the old home when that purpose 
has been accomplished, leaves the 
domicile unchanged, but even if the 
residence was begun for a temporary 
purpose, intention may convert it into 
a domicile.” In re Newcomb, 192 
N. Y. 238, 251, 84 NE 950. 

[a] A temporary return to one’s 
former residence, for objects merely 
temporary, does not revive a former 


domicile. Kemna vy. Brockhaus, 5 
Fed. 762, 10 Biss. 128; Burnham v. 
Rangeleysa 41a Caso NON 2aIiG yee 


Woodb. & M. 7. See also infra § 22. 

Loss of domicile by temporary ab- 
sence see infra § 50. 

Residence more temporary than 
domicile see supra § 2. 

WG Wh S.—Sun Printing, etc., 
Assoc. v. Edwards, 194 U. S. 3877, 24 
SCt 696, 48 L. ed. 1027; Mitchell v. 
U. S:, 21 Wall. 350, 22 Li. ed, 584; 
In re Davis, 217 Fed. 113; Chambers 
v. Prince, 75 Fed. 176; Ex p. Kenyon, 
LESH. Cast i Now G20 ibe Dilleessios 

Ala.—Young vy. Pollak, 85 Ala. 439, 
5 S 279; Griffin v. Wall, 32 Ala. 149; 
Boyd v. Beck, 29 Ala. 703; State v. 
ponte Judicial Cir. Judge, 13 Ala. 

05. 

Ariz.—Andrade v. Andrade, 13 Ariz. 
oO a2 Sie emelias 

Conn.—Hasterly v. 
Conn) 279, 95 Amp 23:7- 

D. C.—Gorham v. Shepherd, 17 
DaCs596: 

Ida.—llo v. Ramey, 18 Ida. 642, 112 
PMG: 

Ky.—Saunders v. Flemingsburg, 
163 Ky. 680, 174 SW 51. 

Me.—Holyoke y. Holyoke, 110 Me. 
469, 87 A 40; Church v. Rowell, 49 Me. 
3867; Warren v. Thomaston, 43 Me, 
406, 69 AmD 69; Wayne v. Greene. 21 
Me. 361; Knox v. Waldoborough, 3 Me. 
455. 

Mass.—Olivieri v. Atkinson, 168 
Mass. 28, 46 NE 422; Williams v. Rox- 
bury, 12 Gray 21; Lincoln v. Hap- 
good, 11 Mass. 350; Com. v. Walker, 4 
Mass. 556. 

Mich.—Warren v. Board of Regis- 
tration, 72 Mich. 398, 40 NW 553, 2 
LRA 203. 

Miss.—Weaver v. Norwood, 59 
Miss. 665 

N. H.—Foss v. Foss, 58 N. H. 283; 
Concord v. Rumney, 45 N. H. 423; 
Bump v. Smith, 11 N. H. 48. 

N. J.—Firth v. Firth, 50 N. J. Hq. 
13%, 24 A ONG) Harral vasklarrailmeoo 
N. J. Ha. 279, 512 AmR. 17, 

N. Y.—Hart v. Kip, 148 N. Y. 306, 
42 NE 712, 25 NYCivProc 205, 2 Ann 
Cas A245 NR OO, Ne welactipelL 7 NL owe alo os 
22 NE 9387; Hammond v. Hammond, 
103 App. Div. 437, 98 NYS 1; Doeme 
v. Doeme, 96 App. Div. 284, 89 NYS 
215; Matter of Porter, 34 App. Div. 
147, 54 NYS 654; Matter of Brant, 30 
Mise. 14, 62 NYS 997; Matter of 
Cleveland, 28 Misc. 369, 59 NYS 985, 
1 Mills Surr, 187. 

N. C.—Moore v. Moore, 130 N. C. 
333, 41 SE 293. 

N. D.—Graham vy. Graham, 9 N. D. 
88, 81 NW 44. 

Oh.—State v. Kuhn, 11 OhS&CP 
321, 8 OhNP 197. 


Goodwin, 35 
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future and indefinite period.® 


Pa.—In re Dalrymple, 215 Pa. 367, 
64 A 554 (domicile not affected by 
frequent absence); In re Miller, 3 
Rawle 312, 24 AmD "345 (several years’ 
absence in South America); Hunnings 
v. Hunnings, 55 Pa. Super. 261; Lesh 
v. Lesh, 13 Pa. Dist. 537. 


3 Tenn.—Fickle y. Fickle, 5 Yerg. 
03. 
Ase eae v. Watson, 19 Tex. 
4, 
Va.—Pilson v. Busong, 29 Gratt. 
Cy Vas) 229. 


Eng.—Goulder v. Goulder, [1892] 

P. 240; In re West, 6 Jur. N. S. 831; 
Bradford v. Young, 29 Chi Da6LT 

Ont.—Bonbright v. Bonbright, 2 
Ont. L. 249. 

Que.—Waldron 
Montr. Leg. N. 333. 

“Mere absence from a fixed home, 
however long continued, cannot work 
the change. There must be the ani- 
mus to change the prior domicile for 
another. Until the new one is ac- 
quired, the old one remains. These 
principles are axiomatic in the law 
upon the subject.” Mitchell v. U. S., 
21 Wall(U. S.) 350, 353,° 22 L: ed. 
584 [quot In re Davis, 217 Fed, 113, 
115]. 


v. Brennan, 2 


Domicile not lost by temporary ab- 
cpa see infra § 50. 

.U. S.—Gilbert v. David, 235 
106 Bs 569, 35 SCt 167, 59 L. ed. 360; 
Wright v. Schneider, 32 Fed. 705; 
Harris v. Firth, 11 KF. Cas. No. 6, 120, 
4 Cranch C, C. 701. 

Ala.—Merrill v. Morrissett, 76 Ala. 
433. 
Del.—State v. Frest, 4 Del. 558. 

D. C.—Bradstreet v. Bradstreet, 18 
Gen zo. 

Ind.—State v. Scott, 171 Ind. 349, 86 
NE 409. 

Jlowa.—In re Titterington, 130 Iowa 
356, 106 NW 761; State v. Groome, 10 
Iowa 308. 

Kan.—Graham y. Trimmer, 6 Kan. 
230. 

Ky.—Baker v. Baker, 162 Ky. 683, 
173 Sw 109, LRA1917C 171; Lebanon 
v. Biggers, 117 Ky. 430, 78 SW 213, 25 
KyL 1528. 

La.—Steers’ Succe., 47 La. Ann. 1551, 
18 S 503. 

Md.—Ringgold vy. Barley, 5 Md. 186, 
59 AmD 107. 

Mass.—Palmer v. Hampden, 182 
Mass. 511, 65 NE 817; Hallet v. Bas- 
sett, 100 Mass. 167; Holmes v. Greene, 
{) Gray 299: 

Mich.—In re High, 2 Dougl. 515. 

Mo.—Johnson v. Smith, 43 Mo. 499; 
State v. Davis, 199 Mo. A. 439, 203 SW 


654; McDowell v. Friedman _ Bros. 
Shoe Co., 185 Mo. A. 276, 115 SW 
1028. 


Nebr.—State v. Superior School 
Dist., 55 Nebr. 317, 75 NW 855. 

N. H.—Felker vy. Henderson, 102 A 
623, 625 [cit Cyc]; Hart v. Lindsey, 
17 _N. H. 235, 43 AmD 597. 

N. Jj.—vValentine v. Valentine, 61 
N. J. Eq. 400, 48 A 593. 

N. Y.—Weitkamp v. Loehr, 53 N. Y. 


Super. 79, 11 NYCivProc 41; Haves 
Costume Co. v. Pratt, 2 Misc. 420, 22 
NYS 74. 

Pas 85 Pa. 466; 


Reed v. Reed, 59 Pa. Super. 178. 
Tenn.—Keelin y. Graves, 129 Tenn. 
103, 165 SW 232, LRAI915A 421; 
Sparks v. Sparks, "114 Tenn. 666, 88 
SW 173; Kellar v. Baird, 5 Heisk. 39; 
Stratton vy. Brigham, 2 Sneed 420. 


An intention to re- 
turn to the former domicile at a remote or indefinite 
period will not control, if other facts, which consti- 
tute domicile, give the new residence the ramen 
of a permanent home or place of abode.® 
determinate or floating intention’’ to return does aa 
include an intention to return on occurrence of some 
event which may reasonably be anticipated,!® as 
when the health of a relative has been restored."* 
Sometimes the question is controlled by statut 

[§ 21] d. Contingent Intention. 


DOMICILE 


An bey: 


[§ 22] 


ene Pleasure, 


Since the in- 


Fee ps take v. \Casinova, 1. Tex. 
401. 

Vt.—Anderson vy. Anderson, 42 Vt. 
350, 1 AmR 334; Barton v. lrasburgh, 
Ose Vit. L bo. tne 


Wis.—Frame_ v. 
Wis. 653, 79 NW 389. 

Eng.—Atty.-Gen. v. Kent, 1 H. & C. 
12, 158 Reprint 782; Aikman v. Aik- 
man, 3 Macq. H. L. 854.: But see 
In re Capdevielle, 2 H. & C. 985, 159 
Reprint 408 [foll Moorhouse y. Lord, 
10 HL. Cas. 273, 11 Reprint 1030] 
(refusing to apply the rule and re- 
quiring an intention to abandon the 
domicile of origin). 

{a] Traveling day laborer.—‘This 
was the case of one who had aban- 
doned his former dwelling-place, 
either with no intention of return, 
or at the most with such vague, in- 
definite and remote purposes in this 
respect that they would not prevent 
him from readily acquiring a new 
domicil wherever he might go. The 
person was a day laborer without 
family, separated by judicial decree 
from his wife. Such a man, so sSit- 
uated, when he is laboring in one 
town with no other intention as to 
residence except to have a home 
wherever he works, may well be 
deemed to live there with the pur- 
pose of remaining for an indefinite 
period of time, and thus to have there 
all the home he has anywhere, as 
much of a domicil as such a wanderer 
can have.’ Wilbraham v. Ludlow, 
99 Mass. 587, 591. 

9. In re Titterington, 130 Iowa 356, 
106 NW 761; White v. Tennant, 31 
W. Va. 790, 8 SE 596) 13. AmSR 
896; Frame y. Thormann, 102 Wis. 
653, 79 NW 3:9 [aff 176 U. S. 350, 20 
SCt 446, 44 L. ed. 500]. See Sleeper 
v. Paige, 15 Gray (Mass.) 349, 350 
(where the court said: “If his resi- 
dence out of the Commonwealth was 
but temporary, yet if the time of his 
proposed return was indefinite, he re- 
tained no domicil in the Common- 
wealth’). 

[a] No particular home to return 
to.—‘“‘A mental purpose of returnata 
future indefinite time, when there is 
no particular home to return to, is 
not the animus revertendi that deter- 
mines residence.’ Barton v. Iras- 
burgh, 33 Vt. 159, 164. To same ef- 
fect Pennica v. Delaware, etc., R. Co., 
148 App. Div. 787, 133 NYS 295; Wood 
v. Hamilton, 14 Daly 41, 1 NYSt 779; 
Turner v. Turner, 87 Vt. 65, 88 A 3, 
47 LRANS 505. 


Thormann, 


10. McDowell v. Friedman Bros. 
eee Co:;,=135, Mo. A. 1276) 1150S w 

ale McDowell v. Friedman Bros. 
SH Co., 135 Mo. A, 276, 115 SW 

12. See statutory provisions. 

[a] Under the California code, if 


a person removes to another state 
with the intention of remaining an 
indefinite time, he loses his residence, 
notwithstanding his intention of re- 
turning at some future time. So 
where a husband and wife remove 
from the state for a temporary pur- 
pose, intending to return within a 
year and a half or two years, and 
take all their property with them, and 
remain away nearly five years, al- 
though the work which called them 
away is completed several months 
previous to their return, they lose 


5 McCrary 


[§§ 20-22 


tention must be present and fixed, and not ultimate, 
a domicile is not changed by removing therefrom 
and locating in a new place, with an intention to 
make the latter a permanent home at some future 
time,!? or upon the happening of some future and 
contingent event.14 
tion to return or remove will not prevent the ac- 
quisition of a new domicile.?° 

7. Residence 
or HEducation.'® 
merely for the purpose of transacting business,’* 


Similarly a contingent inten- 


Business, Health, 
Temporary residence 


for 


their residence upon leaving the state. 
In re Weed, 120 Cal. 634, 53 P 30. 

13. Astley v. Capron, 89 Ind. 167. 

14. Ross v. Ross, 103 Mass. 575; 
Lankford v. Gebhart, 130 Mo. 621, 32 
SW 1127, 51 AmSR 585. 

[a] Seeking employment. — (1) 
Where a person removes to another 
state with his wife to seek employ- 
ment, but fails to find work and re- 
turns alone, he does not acquire a 
domicile, since his intention to ac- 
quire one depended upon a contin- 
gency that never happened. Ross v. 
Ross, 103 Mass. 575. (2) Where a 
resident of Kansas went to Colorado, 
intending if successful in obtaining a 
situation in the publie schools to re- 
main there, and if not to return to 
Kansas, but was seriously injured 
before the result of the civil service 
examination which she had taken 
was known and thereupon went back 
to Karisas where she has since re- 
mained, it was held that at no time 
cid she cease to be a resident of Kan- 
sas. Denver y. Sherret, 88 Fed. 226, 
31 CCA 499. 

{[b] Contingent intention to aban- 
don.—A person having a fixed domi- 
cile and having quitted it with the 
proposed intention of returning, 
which intention may be annulled by 
the happening of a particular event, 
cannot by law be said to have aban- 
doned his domicile. Craigie v. Lewin, 
38 Curt. Eccl. 435. 

15. Klutts v. Jones, 21 N. M. 720, 
158 P 490, LRA1917A 291; Sparks v. 
ane, 114 Tenn. 666, 669, 88 SW 


“The intent to return must not de- 
pend upon inclination or be controlled 
by future events.” Sparks v. Sparks, 
Supra. 

16. See also supra § 19. 

17. U. S.—The Nereide, 9 Cranch 
388, 3 L. ed. 769; State Sav. Assoc. 
v. Howard, 31 Fed. 433; Woodworth 
Veousts LaAuleetcl wiv. Coy Lei hWedmas2, 
574. Compare Tine 
Frances, 8 Cranch 3385, 3 L. ed. 581 
(return to native country for com- 
mercial purposes sufficient to reés- 
tablish domicile). 

Colo.—Peo. v. Stratton, 33 Colo. 464, 
81 P 245. } 
ay C.—Mead v. Carroll, 6 D. GC. 

Ga.—Knight v. Bond, 112 Ga. 828, 
38 SE 206. 

Iil.—In re Mulford, 217 Ill. 242, 75 
NE 345, 108 AmSR 249, 1 LRANS 
341, 3 AnnCas 986; Collier v. Anlick- 
er, 189 Ill. 34, 59 NE 615 (teaching 
school out of state); Smith v. Peo., 44 
Ill. 16 (practicing law in another 
state). : 

Ind.—Astley v. Capron, a Ind. 167; 
Yonkey v. State, 27 Ind. 236. 

Iowa.-—Farrow V. Farrow, 162 Iowa 
87, 148 NW 856; Tuttle vy. Wood, 115 
Iowa 507, 88 NW 1056; Cawker City 
State Bank vy. Jennings, 89 Iowa 230, 
56 NW 494; Love v. Cherry, 24 Iowa 


204. 
inh Wee ee v.. Stetter, 25 Kan. 
La.—State v. Joyce, 123 La. 631, 


633, 49 S 219; Steers’ Succ., 47 La. 
Ann. 1551, 18 508; McKowen v, Mc- 
Guire, “15 la, Ann. 637; Franklin’s 
Suce.,. 7 Gia. Ann. 395; Williams Te 
Henderson, 18 La. 557. 
Me.—Richmond v. Vassalborough, 5 
Me. 396; Knox yv. Waldoborough, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


, 


§ 22] 


DOMICILE 
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or for the sake of health 18 or pleasure 9 is not suffi- | cient to constitute a domicile. Nor is a domicile ac- 


Me. 455. 

Mass.—Com. vy. Kelleher, 115 Mass. 
103; Ross v. Ross, 103 Mass. 575; Wil- 
braham vy. Ludlow, 99 Mass. 587; 
Holmes vy. Greene, 7 Gray 299; Greene 
v. Greene, 11 Pick. 410; Williams v. 
‘Whiting, 11 Mass. 424. 


Mich.—Spaulding v. Steel, 129 
Mich. 237, 88 NW 627. 
Mo.—State v. /Shepperd, 218 Mo. 


€56, 117 SW 1169, 131 AmSR_ 568; 
State v. Snyder, 183 Mo. 462, 82 SW 
12; State v. Dayton, 77 Mo. 678. 

N. J.—Stafford v. Mills, 57 N. J..L. 


570, 31 A 1023; State v. Ross, 23-N. J. |- 


L. 517. 
N.Y. .—Hart ‘v. Kip, 148 N.Y, 306, 
42 NE 712, 25 NYCivProc 205; Craw- 


ford v. Wilson, 4 Barb. 504; Chaine 
v. Wilson, 14 N. Y. Super. 673, 8 Abb 
Pr 78; Eaves Costume Co. v. Pratt, 
2 Misc. 420, 22 NYS 74; Lee v. Stan- 
ley, 9 HowPr 272; In re Wrigley, 8 
Wend. 134. 

Pa.—In re Miller, 3 Rawle, 312, 24 
AmD 345. But see Malone vy. Lind- 
ley, 1 Phila. 192 (where other facts 
concurred). 

S. C.—Horn v. McRae, 53 S. C. 51, 
30 SH 701. 

Tenn.—Keelin y. Graves, 129 Tenn. 
1038, 165 SW 232, LRA1915A 42; Has- 
eall v. Hafford, 107 Tenn. 355, 65 SW 
423, 89 AmSR 952. 

Tex.—Ex p. Blumer, 27 Tex. 734; 
Penman v. Wayne, 1 Dall. 348, 1 L. 
ed. 169. Compare Taylor v. Wilson, 
(Civ. A.) 93 SW 108 (residence and 
engagement in business fourteen 
months sufficient without removal of 
family). 
te ar v. Bickford, 2 Aik. 
Va.—Smith v. Smith, 94 SE 777. 

Wash.—McCord. v. Rosene, 39 
Wash. 1, 80 P 793 (under Washing- 
ton statute Ballinger Codes & St. 
Annot. § 1322). 

Eng.—In re Grove, 40 Ch. D. 216; 
Loustalan v. Loustalan, [1900] P. 
211: Bruce’ v. Bruce, 2.8. & Po 229 
note, 126 Reprint 1251; Jopp v. Wood, 
4 De G. J. & S. 616, 69 EngCh 472, 


' 46 Reprint 1057. 


Ont.—Moffat v. Leonard, 6 Ont. L. 
383, 23 CanLTOccNotes 306, 2 OntWR 
787, 3 OntWR 6338. 

{a] Tllustrations.—(1) “A man hav- 
ing a wife and children with whom 
he permanently resided in a given 
county, did not, by accepting a con- 
tract in another county, renting a 
furnished house therein, and occu- 
pying the same with his family dur- 
ing the period covered by the per- 
formance of such contract, acquire a 
domicile in the latter county, when 
he did not intend to abandon his 
domicile in the county first referred 
to, or that he or his family should 
permanently reside elsewhere, but 
did intend that his and their stay in 
the county wherein the contract was 
to be performed should be tempo- 
rary only and terminate upon the 
completion thereof.” Knight v. Bond, 
112 Ga. 828, 38 SE 206. (2) A per- 
son who went to another state mere- 
ly to manage the business and take 
personal care of another as long as 
he lived, and returned a month after 
the other’s death, remaining tempo- 
rarily, at the administrator’s request, 
to take charge of decedent’s property 
until it could be sold, and was gone 
for about three years, did not there- 
by effect a change in his domicile. 
Horne v. McRae, 53 S. C. 51, 30 SH 
701. 

[b] Period of temporary residence, 
—A temporary residence, for the pur- 
pose of business or pleasure may be 
continued for days, weeks, or even 
months, while the party’s domicile is 


elsewhere. State v. Ross, 23 N. J. 
1 By Ness by 4 
[ec] Transacting business ‘;wo 


years at a place is not alone sufficient 
to establish a domicile, where there 
is no particular place of residence 
or business. 
Iowa 507, 88 NW 1056. 


Tuttle v. Wood, 115 |. 


[d] Unlimited residence for busi- 
ness.—Residence in a place for the 
purpose of business, with the inten- 
tion of residing there for a period 
not limited as to time, gives a per- 
son a domicile in such place. Mc- 
Connell v. McConrell, 18 Ont. 36. 

{e] Permanent business Office.— 
“A man does not lose his domicile 
and residence because he goes to an- 
other State to engage in business 
even if he has a permanent business 
office in such State.” State v. Sny- 
der, 182 Mo. 462, 518, 82 SW 12. 

{f] Business coupled with inten- 
tion and residence.—(1) A person 
whose domicile was undetermined, 
owing to a change of occupation, and 
who lived apart from his wife and 
family, and came to this state in or- 
der to take out letters of administra- 
tion on the property here of a de- 
ceased brother, and declared Nis in- 
tention of becoming a resident, and 
engaged board and lodging, and 
opened a bank account, and has since 
resided in this state, became a resi- 
dent, and was entitled to letters of 
administration as such. Stevens v. 
Larwill, 110 Mo. A. 140, 84 SW 113. 
(2) Ordinarily, if a person has left 
his domicile of origin and selected 
another locality, whether in another 
state or a foreign country, in which 
his home is located, and his business 
established, without any intent of 
leaving, that locality is his domi- 
cile. Mather v. Cunningham, 105 Me. 
326, 74 A 809, 29 LRANS 761, 18 Ann 
Cas 692. 

[¢] But where a person abandons 
his home and works in different 
places with no opinions, desires, or 
intentions in relation to his resi- 
dence, he may be regarded as having 
a domicile in each successive place 
where he works. Palmer v. Hamp- 
den, 182 Mass. 511, 65 NE 817; Wil- 
braham vy. Ludlow, 99 Mass. 587; Bar- 
LONG Ves LraspuLre too V te hole 

18. U. S.—U. S. v: Luria, 184 Fed. 
G49. fatt—zol) WS. 9, 34 SCt 10958 
L. ed. 101]. 

D. C.—Mead v. Carroll, 6 D. C. 338. 

Ill—Peo. v. Moir, 207 Ill. 180, 69 
NE 905, 99 AmSR 205; Wilkins v. 
Marshall, 80 Ill. 74. 

Ind.—Hayward v. Hayward, (A.) 
116 NE 746 (removal of aged person 
for care and medical attention). 

Ky.—Ashland v. Catlettsburg, 172 
Ky. 365, 189 SW 454; Fidelity Trust, 
CLC COy Ve ETeSsLOlas UOC Ven cai elo 
KyL 461. 


La.—Steers’ Succ. 47 La. Ann. 
1551, 18 S 503. 
Md.—Barnett v. Dickinson, 93 Md. 


258, 48 A 838. 

Mich.—In re High, 2 Dougl. 515. 

Miss.—Still v. Woodville, 38 Miss. 
646. 

Mo.—McDowell v. Friedman Bros. 
Shoe Co., 135 Mo. A. 276, 115 SW 
1028; Walker v. Walker, 1 Mo, A. 
404. 

Ne Y.—Duply va Wurtz oon Ne) Ye 
556; Crawford v. Wilson, 4 Barb. 504; 
Cruger v. Phelps, 21 Misc. 252, 47 
NYS 61; Isham v. Gibbons, 1 Bradf. 
Surr. 69. But see Bennett v. Watson, 
21 App. Div. 409, 47 N. Y. Suppl. 569 
[aff 19 Mise. 260, 44 NYS 247, 26 NY 
CivProc 129] (holding that, where a 
person went to Europe with his son 
and his intention was to remain 
abroad until the son had recovered 
his health, such person’s residence 
was without the state); Hegeman v. 
Fox, 31 Barb. 475 (where, other facts 
showing an intention to permanently 
remain, the party was held domiciled 
at the new place of abode). 

Or.—Pickering v. Winch, 48 Or. 500, 
87 P 763, 9 LRANS 1159. 

Pa.—Hindman’s App., 85 Pa. 466; 
Guier v. O’Daniel, 1 Binn. 349 note. 

R. I.—Finn v. Board of Canvassers, 
24 R. I. 482, 53 A 633. 

Ss. C.—Bradley v. Lowry, 17 S. C. 
Eq. 1, 39 AmD 142. 

Tenn.—BrownSsville v. Marr, 5 


l\Tenn, Civ. A, 555. 


Tex.—Ex p. Blumer, 27 Tex. 734. 

Eng.—Lauderdale Peerage, 10 App. 
Cas. 692,_5. ERG 747%,.11 BRC) (349; 
Udny ve Udny, ir Re i ine ie ase: 
441, 9 ERC 782; Holdane vy, Kekford, 
LR, 38 eid Cole Brucery, bruce. 2. ib. 
& P. 229 note, 126 Reprint 1251; Hos- 
kins v. Matthews, 8 De G M. & G. 
13, 57 EngCh 10, 44 Reprint 294; 
Atty.-Gen. v. Fitzgerald, 3 Drew. 610, 
61 Reprint 1036; Moorhouse vy. Lord, 
10 He ix Cas. (272, 12 Reprint’-1030; 
Atty.-Gen. v. Winans, 65 J. P. 819; 
Allardice v. Onslow, 10 Jur. N. S. 
352; Crookenden v. Fuller, 5 Jur. N. 
S. 1222. 

Ont.—McConnell v. McConnell, 18 
Ont. 36. 

[a] Reason for rule.—‘‘A residence 
for mere pleasure or health is not 
regarded as of any great weight in 
determining the question of a change 
of domicile, for, in such case it is 
just as likely that the party intends 
to retain as to abandon his present 
domicile.” Pickering v. Winch, 48 
Cheon 510 87 “P163,) 9 LRANS 

{b] Permanent change 
of health.—(1) 


on account 
Where a_ person 
changes his residence for the benefit 
of his health, intending to remain 
permanently or for an indefinite time, 
he acquires a new domicile. U.S. v. 
Luria, 184 Fed. 643 [aff 231 U. S. 9, 
34 SCt 10, 58 L. ed. 101]; Hegeman 
v. Fox, 31 Barb. (N.. Y.) 475; Hos- 
kins v. Matthews, 8 De G. M.&G. 13, 
57 EngCh 10, 44 Reprint 294; Laneu- 
ville v. Anderson, 17 Jur. 511. (2) 
“You do not lose your domicile of 
origin, or your resumed domicile, 
merely because you go to some other 
place that suits your health better, 
unless, indeed, you mean either on 
account of your health, or for some 
other motive, to cease to be a Scotch- 
man and become an Englishman, or a 
Frenchman, or a German.” Moor- 
house v. Lord, 10 H. L. Cas. 272, 283, 
11 Reprint 1030 [quot U. S. Trust Co. 
v. Hart, 150 App. Div. 413, 416, 135 
NYS 81 (where the court said: ‘‘The 
English rule is even stronger than 
our Own’) ]. 

[c] Health of member of family. 
—A temporary change of residence 
for the benefit of the health of a wife 
or daughter or other member of a 
person’s family does not change the 
domicile. » Milligan v. Fortson, 126 
Ga. 15, 54 SE 915; Peo. v. Connell, 
28 Tll. A. 285; Ensor v. Graff, 43 Md. 


291; McDowell v. Friedman Bros. 
ree Co. Gi85— Mol, An 27615 Swi 
[d] Death before acquiring new 


domicile.—If an invalid.sells his man- 
sion house and other property at the 
domicile of his birth, and leaves that 
domicile for the purpose of travel- 
ing, so as to regain his health or pro- 
long his life, and shortly afterward 
dies on his travels, without having 
acquired any permanent abode at any 
place, he has not thereby lost the 
domicile of his birth, notwithstand- 
ing he may have had no expectation 
of returning to it. Still v. Woodville, 
38 Miss. 646. 

19. Colo.—Peo. v. Stratton, 33 
Colo. 464, 81 P 245; Barstow v. Stone, 
10 Colo, A. 396, 52 P 48. 
ee C.—Mead v. Carroll, 6 D. C. 
>) . 

tl.—In re Mulford, 217 Ill. 242, 75 
NE 345, 108 AmSR 249, 1 LRANS 
341, 3 AnnCas 986. 

Iowa.—F arrow v. Farrow, 162 Iowa 
87, 143 NW 856. 

Kan.—Keith v. Stetter, 25 Kan. 100. 


Ky.—Ashland v. Catlettsburg, 172 
Ky. 364, 189 SW 454. 
La.—State v. Joyce, 123 La. 631, 


633, 49 S 219; Steers’ Succ., 47 La. 
Ann. 1551, 18 S 503; Franklin’s Succe., 
q La. Ann. 395, 

Mass.—Holmes y. Greene, 7 Gray 
299; Sears v. Boston, 1 Mete. 250. 

Mo.—State v. Shepperd, 218 Mo. 656, 
117 SW 1169, 1389 AmSR 568. 

N. J.—Stafford v. Mills, 57N. J. L. 
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quired by residence while on a visit,?° or for the 


education of the party’s children.?+ 
[§ 23] 


involve a change of nationality or 


[§ 24] A. In General. 


a domicile of his own choice.?® 


570, 51 A 1023; State v. Ross, 23 N. J. 
ibe ce 

Y.—Hart v. Kip, 148 N. Y. 306, 
42 WE 712; Matter of Dimock, 4 App. 
Div. 301, 39 NYS 501; Crawford Vv. 
Wilson, 4 Barb. 504. 


Or.—Pickering v. Winch, 48 Or. 
500, 87 P 763, 9 LRANS 1159. 
Pa.—Hindman’s App., 85 Pa. 466; 


In re Bumpus, 23 Pa. Dist. 654. 

Ss. C—Bradley v. Lowry, 17 S. C. 
Eq. 1, 39 AmD 142. 

Eng.—Moorhouse Vie Ord) lOm bl. pia 
Cas. 272, 11 Reprint 1030; Aikman v. 
Aikman, 3 Macg. 854; Atty.- -Gen,. v. 
Dunn, 6 Mia SomVV ee, 151 Reprint 514. 

Can. —Rex v. Townsend, 5 CanCrCas 
143 (temporary domicile not estab- 
lished by a few weeks fishing with- 
out even a temporary dwelling). 

Ont.—Wanzer Lamp Co. v. Woods, 
i3Ont wer. 511. 

fa] Summer home in country.— 
That the family of a man whose 
home was in a city lived for several 
months in the summer on a farm did 
not prevent the city from being his 


domicile, Northern v. McCaw, 189 
Mo. A. 352, ate SW 317. 
20. OU. Si S. v. Penelope, 27 


F. Cas. No. Tet 025, 2 Pet. Adm. 438; 
Hammerstein v. Lyne, 200 Fed. 165. 
Ga.—Fain v. Crawford, 91 Ga. 
30, 16 SE 106; Kiser v. Oglesby, 11 
Ga. A. 190, 74 SE 1036. 

Iowa.—Holly v. Holly, 157 Iowa 
584, 138 NW 445; Church v. Cross- 
man, 49 Iowa 444; Love v. Cherry, 24 
Iowa 204. 

Ky.—Jones v. Lay, 66 SW 720, 23 
KyL 2113 (visit at daughter’s home 
continuing until death). 

N. J.—Cadwalader v. Howell, 18 N. 
J. L. 1388 (occasional visits to for- 
eign countries). 

N. Y.—Hart v. Kip,- 148 N. Y. 306, 
42 NE 712 (visits abroad). Matter 
of Rutherford, 88 Misc. 414, 150 NYS 
734; Plant v. Harrison, 36 Misc. 649, 
74 NYS 411. 

N. C.—Roberts v. Cannon, 20 N. C. 
398. 

Or.—In re Smith, 43 Or. 595, 73 P 
Satine yeas LE RSs 

Tex.—Ex p. Blumer, 27 Tex. 734. 


Vt.—Wilbur v. Calais, 90 Vt. 335, 
98 A 913. 
Eng.—Bruce v. Bruce, 2 B. & P. 


229 note, 126 Reprint 1251; Munro v. 
Munro, 7 Cl. & F. 842, 7 Reprint 1288; 
Bempde v. Johnstone, 3 Ves, Jr. 198, 
30 Reprint 967. 

Ont.—Seifert v. Seifert, 32 Ont. L. 
433, 7 OntWN 440, 23 DomLR 440. 

[a] Visit with subsequent inten- 
tion to remain.— Where a resident of 
New York was given a house in Ver- 
mont, which he visited on two occa- 
sions, and thereafter formed an in- 
tention to make that state his home, 
but never went there again, he did 
not acquire a domicile in Vermont. 
Matter of Rutherford, 88 Mise. 414, 
150 NYS 734. 

{[b] Visit succeeded by perma- 
nent residence.—‘‘'The mere fact that 
the place at which they were visit- 
ing happened to be in the same coun- 
ty in which thereafter they took up 
their residence did not constitute 
that county the locus of the hus- 
band’s domicile pending such visit.” 
Shirley v. State, 1 Ga. A. 1438, 145, 
57 SE 912. 

21. Dak.—Gardner v. Fargo Bd. of 
Education, 5 Dak. 259, 38 NW 433. 


8. Change of Nationality. 
weight of authority, a change of domicile does not 


Subject to the qualifi- 
cations hereinafter mentioned,?4 every person sul 
juris is at liberty to change his. domicile and acquire 
But the domicile of 


DOMICILE 


icile.?? 
By the 
ions.?° 
an intent to cast 


III. CAPACITY TO ACQUIRE 


dependent.?° 
[§ 25] 


Collins, 


Ga.—Peacock v. 110 Ga. 
281, 34 SE 611. 

Ky.—Montgomery y. Lebanon, 111 
Ky. 646, 64 SW 509, 23 KyL 891, 54 
LEKA 914. 

La.—McGehee y. Brown, 4 La. Ann. 


186. 

Miss.—Alston v. Newcomer, 42 
Miss. 186. 

Mo.—Hall v. Schoenecke, 128 Mo. 
661, 31 SW 97. 

Nebr.—State v. Superior Senor! 


Dist. 55 Nebr. 317, 75 NW 855. 
"y,—Eaves Costume Co. v. Pratt, 
2 Mise. 420, 22 NYS 74. 

Eng. —Lord v. Colvin, 4 Drew. 366, 
62 Reprint 141; Moorhouse v. Lord, 
10. HL Cas> 27:2, 11 Rerrint 1030; 

[a] Farmer residing in city for 
education of children.—‘‘Where one, 
Who owns a farm which has been 
his domicile for many years, moves 
his family and a portion of his fur- 
niture to a neighboring city during 
the fall, temporarily, for the pur- 
pose of educating his children, and 
not. with the intention of gaining a 
new home, and returns to the farm 
at the end of each school year with 
his family and furniture, his legal 
residence remains at the farm.” 
State v. Superior School Dist., 55 
Nebr. 317, 75 NW 855. To same ef- 
fect Montgomery v. Lebanon, 111 Ky. 
Heed 64 SW 509, 238 KyL 891, 54 LRA 

4, 

Students’ domicile see infra § 41. 


22.6 1, S.—U. S. v. Luria, 184 Fed. 
643 [laff 231 U.S. 9; 34 SCt 10, 58 
ised: i011; White v. Brown, 29 FB, 


Cas. No. 17,538, 1 Wall. Jr. 247. 


N. J.—Harral v. Harral, 39 N. J. 
Eq. 279, 51 AMR 1% 
N. Y.—Matter of Mesa, 87 Misc. 


242, 149 NYS 536 [aff 172 App. Div. 
467, 159 NYS 59 (aff 219 N. Y. 566 
mem, 114 NE 1069 mem)]J; Matter of 
Robitaille, 78 Misc. 108, 138 NYS 391. 

Eng.—Udny v. Udny, L. R. 1 H. L. 
Se. 441; In re Grove, 40 Ch. D. 216; 
Douglas v. Douglas, L. R. 12 Eq. 617, 
10 ERC 355; Brunel v. Brunel, L. R. 
12 Bq. 298; Haldane v. Eckford, L. R. 
SE 631; Atty.-Gen. v. Winans, 65 

pes 

Can. Sr Wadsworth ve. MeCord, 12 
Can. S. C. 466. 

Ont.—Seifert v. Seifert, 32 Ont. 1, 
433, 7 OntWN 440, 32 DomLR 440. 

See Wilbraham vy. Ludlow, 99 Mass. 
587 (dictum). 

[a] Different principles involved. 
—‘‘Citizenship or nationality and 
domicile involve different principles. 
A citizen of any country may retain 
his citizenship in that country and 
yet have his last domicile out of that 
country. This I apprehend is a very 
plain and indisputable proposition of 
law, unnecessary to be considered at 
this time.” Matter of Mesa, 87 Misc. 
242, 149 NYS 536 [aff 172 App. Div. 
AGTies 159) INYS559u (aft /219) Niyemd.06 
mem, 114 NE 1069 mem)]. 

{b] Naturalization unnecessary to 
change of domicile.—‘‘A person sui 
juris may change his domicile as 
often as he pleases. To effect such 
a change, naturalization in the coun- 
try he adopts as his domicile is not 
essential. He need not do all that 
is necessary to divest himself of his 
original nationality.” MHarral v. Har- 
ral, 39 Nog. Ha. 279; 2852.51 Amma: 

{e] Allegiance considered in de- 
| termining intention —“‘Allegiance to 


every dependent person 
changes with that of the person on whom he is 


B. Infants—1. 


[§§ 22-25 


off all allegiance to the country of the former dom- 
But there is considerable authority to the 
contrary, particularly in the earlier English decis- 


is determined by and 


During Father’s Life- 


the existing government, or the ex- 
ercise of political rights, constitute 
no part of the definition of domicil. 
These facts may nevertheless be of 
great importance in judging of the 
intention.” White v. Brown, 29 F. 
Cas. Now Lio 38s be wialldice adit 

23. Huntly v. Gaskell, [1906] A. C. 
56, 66; Atty.-Gen. v. Blucher de Wahl- 
statt,"3 HB. & (C374) 159" Reprint ove: 
Atty.-Gen. v. Rowe, 1 H. & C. 31, 158 
Reprint 789; Moorhouse vy. Lord, 10: 
H. L. Cas. 272, 11 Reprint 1030; Dre- 
von v. Drevon, 10 Jur. N. S. 717. 

“In order to acquire a new domicil, 
aman must’... have a fixed jin- 
tention or determination to strip him- 
self of his nationality, or, in other 
words, to renounce his birthright in 
the place of his original domicil.” 
Huntly v. Gaskell, supra. 

24. See infra §§ 25-48. 

25. Ind.—Hiestand v. 
Blackf. 345, 46 AmD 481. 

Ky.—Covington v. Shinkle, 175 Ky. 
530, 194 SW 766; Boyd. v. Com.,, 149 
Ky. 764, 149 SW 1022, 42 LRANS 580, 
AnnCas1914B 481. 

ila.—Hennen v. Hennen, 12 La. 190; 
Tanner =v..King, 11 La. 175. 

Mass.—F isk vy. Chester, 8 Gray 506. 

N. J.—Harral v. Harral, 39 N. J. 
Eq. 279, 51 AmR 17. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950; Matter Of Morgan, 
95% Mise: 4515) Tso UN YS) 105. fatieae 
App. Div. 909, 162 NYS 1132]; Matter 
of Balch, 93 Misc, 419, 156 NYS 1006 
[aff 175 App. Div. 933 mem, 161 NYS 
1117 mem]; Matter of Robitaille, 78 
Mise, 108, 138 NYS 391, 9 Mills Surr. 
485; Matter of McHElwaine, 77 Misc. 
317, 187 NYS 681. 

Oh.—State v. Kuhn, 11 Oh. Dec. 
(Reprint) 321, 8 OhNP 197. 

Okl.—Cornelison v. Blackwelder, 38 
(ON ja Pe alah 12h Wil. 

Or.—Pickering v. Winch, 48 Or. 500, 
87 P 763, 9 LRANS 1159. 

Pa.—Price vy. Price, 156 Pa. 617, 
2h As 290. : 

Wis.—Seibold v. Wahl, 164 Wis. 82, 
159 NW 546, AnnCasi917C 400. 
bye —Canitlie v. Cantlie, 8 Que. Pr. 

“A man might change his domicil 
at will, and any restraint upon his 
chgice would be an abridgment of his 
rights. The law seeks for the in- 
tention, and allows every citizen free- 
ly to select his domicil accordingly, 
as his interest, inclination, or even 
caprice, may direct.” Hennen vy. Hen- 
nen, 6 La. 494, 497. To same effect 
Tanner v. King, 11 La. 175. 

[a] A ‘peer of the British parlia- 
ment is not, by reason of his obliga- 
tion to attend the house of peers 
whenever his presence there is re- 
quired, incapacitated from acquiring 
a domicile of choice in a foreign 


Kuns, 8 


country. Hamilton v. Dallas, 1 Ch. 
1 PASH, 
{b] Servants.—There is no au- 


thority in law or anything in the cir- 
cumstances of modern life establish- 
ing a definite rule or even a pre- 
sumption as to the domicile of a serv- 
ant, and whether he has a domicile in 
the same country as his master, 
must, as in other cases, depend on 
the combination of fact and inten- 
tign. Delaware, etc., R. Co. v. Pe- 
trowsky, 250 Fed. 554, 167 CCA 570. 

26. In re Wickes, 128 Cal. 270, 60 
P 867, 49 LRA 138. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, pige and note number, 


g on 


time. An infant being non sui juris is incapable of 
fixing or changing his domicile,?? unless he has been 
During minority the 
domicile of an infant continues to be the same as 


emancipated by his parents.?8 


27. U. S.—Delaware, etc., R. Co. v. 
Petrowsky, 250 Fed. 554, 167 CCA 570; 
Marks v. Marks, 75 Fed. 321. 

Ala.—Allgood v. Williams, 92 ts 
551, 8 S722. 

Ark.—Landreth v. Henson, 116 Ark. 
361, 173 SW 427. 

Cal.—In re Henning, 128 Cal. 214, 
60 P 762, 79 AmSR 43. 

Fla.—Beekman y. Beekman, 53 Fla. 
858, 438 S 923. 

Ga.—Harkins y. Arnold, 46 Ga. 656; 
Bee 10k. v. Jeter, 33 Ga. 195, 31 AmD 

Ill.—Van Matre v. Sankey, 148 Ill. 
ee 36 NE 628, 39 AmSR 196, 23 LRA 

Ind.—Warren v. Hofer, 13 Ind. 167; 
Hiestand v. Kuns, 8 Blackf. 345, 46 
AmD 481. 

lowa.—In re Benton, 92 Iowa 202, 
60 NW 614, 54 AmSR 546; Jenkins 
v. Clark, 71 Iowa 552, 32 NW 504. 

Kan.—Modern Woodmen of America 
v. Hester, 66 Kan. 129, 71 P 279. 

Ky.—Boyd v. Com., 149 Ky. 764, 
149 SW 1022, 42 LRANS 580, aes 
1914B 481; Louisville, etc., R. Co. 
Kimbrough, P5- Key. V6 12" 74 SW 329, 
24 KyL 2409; MunaGay v. Baldwin, 79 
Icey 120. 

La.—Vennard’s Succ., 44 La. Ann. 
1076, 11 S 705; Stephens’s Succ., 19 
La. Ann, 499; Powers v. Mortee, 20 
EF. Cas. No. 11,362, 4 AmLReg 427. 

Md.—Sudler y. Sudler, 121 Md. 46, 
88 A 26, 49 LRANS 860, AnnCas1913E 


TOU 

Nebr.—Russell v. State, 62 Nebr. 
512, 87 NW 344. 

N. J.—Hess v. Kimble, 79 N. J. Ea. 
454, 81 A 363. 

N. Y.—Ames v. Duryea, 6 Lans. 
155 [aff 61 N. Y. 609 mem]; Matter 
of Kiernan, 38 Misc. 394, NYS 
924; Ex p. Dawson, 3 Bradf. Surr. 
130 [cit Serimshire v. Scrimshire, 2 
Hage. Cons. 395]. 

Pa.—Guier y. O’Daniel, 1 Binn. 349 
note; Reitmeyer v. Wolfe, 2 Pa. Dist. 
810. 


Tenn.—Allen v. ‘Thomason, 11 
Humphr. 536, 54 AmD 55. 

Tex.—Trammell v. Trammell, 20 
Tex. 406; Hardy v. De Leon, 5 Tex. 


211; Franks v. Hancock, 1 Tex. Un- 
rep. Cas, 554. 

Utah.—In re Bunting, 30 Utah 251, 
84 P 109. 

W. Va.—Mears v. Sinclair, 1 W. 
Va. 185. 

Wis.—Miller vy. Sovereign Camp 
W. W., 140 Wis. 505, 122 NW 1126, 
133 AmSR 1095, 28 LRANS 178. 

Eng.—Jopp v. Wood, 4 De G. J..& 
S. 616, 69 EngCh 472, 46 Reprint 1057; 
Forbes y. Forbes, Kay 341, 69 Re- 
print 145. 

Disabilities of infants generally 
See Infants [22 Cyc 513]. 

28. Dennysville v. Trescott, 30 
Me. 470; Russell ‘vy. State, 62 Nebr. 
512, 87 NW 344; Lisbon v. Lyman, 49 
N. H. 553; Washington y. Beaver, 3 
Watts & S. (Pa.) 548. 

[a] Domicile of parent at time of 
emancipation.—The child will not 
take the subsequently acquired set- 
tlement of its parent, but will take 
by derivation that of the parent at 
the time of the emancipation. Car- 
thage v. Canton, 97 Me. 473, 54 A 
1104. 

[b] Change after emancipation.— 
(1) Where a minor child was eman- 
cipated by his parents and indentured 
as a servant to an elder brother who 
lived in another state, such infant 
must be deemed to have acquired a 
domicile in the latter state regardless 
of whether he was an apprentice or 
whether the domicile of an appren- 
tice follows that of the master. Del- 
aware, etc., R. Co. v. Petrowsky, 250 
Fed. 554, 167 CCA 570. (2) In such 
case the death of the master does not 
revive the former domicile. Dela- 
ware, etc., R. Co. v, Petrowsky, supra. 


DOMICILE 


person.”? 


Emancipation generally see Infants 
[22 Cye 516]. 

29. Ex p. Petterson, 166 Fed. 536. 

Domicile of origin see supra § 6. 

30. U. S.—Lamar v. Micou, 112 U. 
Sre45 25 bse S Ctl 2t) S2Ste i ledaianL: 
Bjornquist v. Boston, ete, R. Co., 
250 Fed. 929, 932 [cit Cyc]; Delaware, 
etc.,—_R: Co. v. Petrowsky, 250 Fed. 
554, 162 CCA 570; Toledo Tract. Co. 
vV..Cameron,-137,Medy 48, 69) CCA 28; 
Marks v. Marks, 75 Fed. 321; Dresser 
v. Edison Illum. Co., 49 Fed. 257; In 
re Chung Toy Ho, 42 Fed. 398, 9 LRA 
204; Powers v. Mortee, 19 F. Cas. No. 


11,362, 4 AmLReg 427; Prentiss v. 
Barton saul wth Cais Nod S413 ids 
Brock. 389; White v. Brown, 29 F. 


Cast SNOSATZ5 39 Walle inert, 
Ala.—Allgood v. Williams, 92 Ala. 
Sols) S22 Kellyve tGarrett,. 67 
Ala. 304; Metcalf v. Lowther, 56 Ala. 
312; Daniel v. Hill, 52 Ala, 430; 
Johnson y. Copeland, 35 Ala. 521. 
Ark.—Johnson v. Turner, 29 Ark. 
280; Grimmett v. Witherington, 16 
Ark. 377, 63 AmD 66. 
Cal.—In re Henning, 128 Cal, 214, 
60 P 762, 79 AmSR 43; In re Vance, 
S2eCaly AOS Ope. 
me C.—Matter of Afflick, 10 D. C. 
95: 
Fla.—Beekman v. Beekman, 53 Fla. 
ee 43 S 923; Smith y. Croom, 7 Fla. 


Pitas yee v. Southern Flour, 
etc., Co. 146 Ga. 453, 91 SE 481; 
Harkins v. Arnold, 46 Ga. 656; Tay- 
lor v. Jeter, 33 Ga. 195, 81 AmD 202. 

Ida.—llo v. Ramey, 18 Ida. 642, 112 
122 GAG. 

Ill.—Van Matre v. Sankey, 148 I11. 
536, 36 NE 628, 39 AmSR 196, 23 
LRA 665; Freeport v. Stephenson 
County, 41 Ill. 495; Peo. v. Board of 
Education, 206 Ill. A. 381. 

Ind.—Maddox v. State, 32 Ind. 111; 
MecCollem v. White, 23 Ind. 43; 
Wheeler v. Burrow, 18 Ind. 14; War- 
ren v. Hofer, 13 Ind. 167; Hiestand v. 
Kuns, ,8 Blackf. 345, 46 AmD 481. 

Towa.—Hindorff v. Sovereign Camp 
WEE NVen 2 SOM Towarkl: Sowell 297 Ni: 
831; In re Benton, 92 Towa 202, 60 
NW 614, 54 AmSR 546; Jenkins v. 
Clark, 71 Iowa 552, 32 NW 504. 

Kan.—Ex p. McCoun, 96 Kan. 314, 
150 P 516; Modern Woodmen of 
America v. Hester, 66 Kan. 129, 71 P 
279. 

Ky.—Boyd v. Com., 149 Ky. 764, 
149 SW 1022, 42 LRANS 580, Ann 
Cas1914B 481; Louisville, ete., R. Co. 
v. Kimbrough, 115 Ky. 512, 74 SW 
229, 24 KyL 2409; Munday v. Bald- 
win, 79 Ky. 121; Shirley v. Burch, 6 
KyL 445. 

La:—Oglesby v. Turner, 127 La. 
1093, 54 S 400; Vennard’s Suce., 44 
La. Ann. 1076, 11 S 705; Stephen’s 


Succe., 19 La. Ann. 499; Winn’s Succ., 
3 Rob. 303; Robert’s Succe., 2 Rob. 
427. 


Me.—Parsonsfield vy. Kennebunk- 
port, 4 Me. 47. 

Md.—Sudler vy. Sudler, 121 Md. 46, 
50, 88 A 26, 49 LRANS 860, AnnCas 
1913EH 1191 [quot Cyc]. 

Mich.—In re High, 2 Dougl. 515. 

Miss.—Boyle v. Griffin, 84 Miss. 41, 
36 S 141. 

Mo.—Lacy v. Williams, 27 Mo. 280; 
Smith v. Young, 136 Mo. A. 65, 117 
SW 628; De Jarnett v. Harper, 45 
Mo. A. 415; Lewis v. Castello, 17 Mo. 


Ue LISIB 5 
Nebr.—Wirsig v. Scott, 79 Nebr. 
Ses 


322, 112 NW €55. 
N. H.—White v. White, 86 A 
aa Eri N. H. 235, 43 
AmD 597. 

N. J.—Hess v. Kimble, 79 N. J. 
Hq. 454, 81 A 363; In re Russell, 64 
Nid: Was Sis os tA 169" Hervey. v. 
Hervey, 56 N. J. Eq. 166, 38 A 767 
[mod on other grounds 56 N. J. Eq. 


424, 39 A 762]; Blumenthal v. Tan- 
nenholz, 381 N. J. Eq. 194. 


Hart v. Lindsey, 
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that of the person from whom he took his domicile 
of origin, and changes only with the domicile of that 
The domicile of a legitimate child, during 
minority, ordinarily follows that of the father,*° 


N. Y.—In re Hubbard, 82 N. Y. 990; 
Kennedy v. Ryall, 67 N. Y. 379 [aff 
40 N. Y. Super, 347]; Ludlam v. Lud- 
lam, 26 Nz Y. 356, 84 AmD 193 [aff 
31 Barb. 486]; Ames v. Duryea, 6 
Lans. 155 [aff 61 N. Y. 609 mem]; 
Crawford v. Wilson, 4 Barb. 504; 
Matter of Rice, 7 Daly 22; Matter of 
Kiernan, 38 Mise. 394, 77 NYS 924; 
Eaves Costume Co. v. Pratt, 2 Misc. 
420, 22 NYS 74; Van Hoffman v. 
Ward, 4 Redf. Surr. 244 (where the 
father and mother had separated); 
Ex p, Bartlett, 4 Bradf. Surr. 221; 
Ex p. Dawson, 8 Bradf. Surr. 130; 
Brown v. Lynch, 2 Bradf. Surr. 214. 

N. C.—Ex p. Means, 97 SE 39. 

Pa.— West Chester v. James, 
Je Watts eS. She s68s (Sie pela: 
525 Guiiera va \O'Daniel yal geBinns 
349 note; Yerkes y. Stetson, 13 Pa. 
Dist, 696; Reitmeyer v. Wolf, 2 Pa. 
Dist. 810; Mintger’s Hst., 2 Pa. Dist. 
584, 13 Pa. Co. 465; Com. v. Thatcher, 


SSA .ComeEsenis ‘Cannon’s Est., 15 
Pa. Colrsi2: Foly’s Hsty elt Phila. 
47. 

Tenn.—Farris v. Sipes, 99 Tenn. 


298, 41 SW 443; Allen vy. Thomason, 
ail TWumphr. 536, 54 AmD 55 
Tex,.—Lanning ve «Gregory, 100 
Tex. 310, 315, 99 SW 542, 123 AmSR 
809, 10 LRANS 690, (Civ. A.) 101 SW 
484, 485 [cit Cyc]; Trammell v. 
Trammell, 20 Tex. 406; Wheeler v- 
Hollis, 19 Tex. 522, 70 AmD 363, 33 


Tex. 512; Russell v. Randolph, 11 
Tex. 460; Hardy v. De Leon, 5 Tex. 
210s) Kranksv. Hancock, (ies Dex? 


Unrep. Cas. 554. 

Utah.—In re Bunting, 30 Utah 251, 
84 P 109. 
ae Va.—Mears v. Sinclair, 1 W. Va. 

5. 

Eng.—Udny v, Udny, lL. R. 1H. L. 
Sc. 441; Sharpe v. Crispin, L. R. 1 P. 
611; D’Etchegoyen v. D’Etchegoyen, 
13 P. D. 132; Firebrace v. Firebrace, 
4 P. D. 63; In re Beaumont, [1893] 
3 Ch. 490; In re Macreight, 30 Ch. D. 
165; In re Goodman, 17 Ch. D. 266; 
Goulder v,. Goulder, [1892] P. 240; 
Jopp v. Wood, 4 De G. J. & S. 616, 
69 EngCh 472; Forbes v. Forbes, Kay 
341; Walcot v. Botfield, Kay 534; In 
re Patten, 6 Jur. N. S. 151; Potinger 
v. Wightman, 3 Meriv. 67, 86 Re- 
print 26; In re Duleep Singh, 7 Morr. 
Bankr. Cas. 228; Somerville v. Som- 


erville, 5 Ves. Jr. 750, 31 Reprint 
839, 9 ERC 730. 
caine sdeworeh Ven MeCord, =£2 


Can. S. C. 46 

Austr. ny “Yin v. Christie, 4 Austr. 
CARA 2S: 

[a] Reason for rule—‘“At com- 
mon law the father is the natural 
guardian of his minor child, and be- 
cause of this his domicile is the 
domicile of the child.’ White v. 
White, (N. H.) 86 A 3538, 355, 

[b] Rule not inflexible.—‘‘The rule 
by which the domicil of the minor is 
made to follow that of the parent, 
ought not to be regarded as of in- 
flexible obligation. Cases must arise, 
in which to avoid hardships amount- 
ing to cruelty, an infant may acquire 
a domicil independent of the domicil 
of his parents.” Mintzer’s HMst., 2 Pa. 
Dist. 584, 586, 13 Pa. Co, 465, 

{c] Foundling.—The domicile of a 
foundling is the place where he is 
born or found, subject to correction 
upon discovery of his parentage. 
Dicey Conflict of Laws p 101; Jacob 
Domicil § 105; Westlake Private In- 
ternational Law (3d ed) p 300. 

{d] Presumption of same domicile 
rebuttable.—“The domicile of the 
parents is presumably the residence 
of their minor children, but that pre- 
sumption may be overcome by facts 
and circumstances showing a differ- 
ent condition.” Wirsig v. Scott, 79 
Nebr. 322, 112 NW 655. 

{e] California statute.—‘The res- 
idence of the father during his life 
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and the mere separation of the parents does not af- 


fect the application of this rule.*t 


vorce has been granted to the wife with custody of 
the infant, the domicile of the mother determines 
that of the child;*? and a like rule has been applied 
where the father forced the mother to leave him with 
Abandonment by the father prevents 
domicile of the child from following that of the 
Where the minor is non compos mentis 


the echild.?? 


father.** 


..is the residence of the unmar- 
ried minor child. (Pol, Code, sec. 52, 
subd. 4.).”. In re Vance, 92 Cal. 195, 
1985 280 P2729. 

[f] “In Florida the domicile of 
the father is the domicile of his 
minor children and such minors can- 
not during their minority acquire a 
domicile in Florida while their fa- 
ther’s domicile is in another State, 
even though the laws of such other 
State may permit minors there to 
acquire a domicile independently of 
that of their father.’ Beekman v. 
Beekman, 53 Fla. 858, 43 S 923. 
La cater of infants see Citizens 

8-11 

Domicile of origin as that of par- 
ents see supra § 6. 

Cla hluntay.. Hunt, 94 Ga. 257%) 24 
SE 515; Von Hoffman vy. Ward, 4 
Reaf. Surr, (CN. Y.) 244; Cannon's 
Hst., 15 Pa. Co. 312; Lanning v. Greg- 
ory, (Tex. Civ. A.) 101 SW 484. 

[a] A separation agreement, by 
which the father promised to return 
the child to the mother at her re- 
quest, did not affect the child’s dom- 
icile, as that of the father. Lanning 
v. Gregory, 100 Tex. 310, 99 SW 542, 
123 AmSR, 809, 10 LRANS 690, 101 
Sw 484. 

32. Toledo Tract. Co. v. Cameron, 
137 Fed. 48, 69 CCA 28; Fox v. Hicks, 
81 Minn. 197, 883 NW 538, 50 LRA 
663; Lanning v. Gregory, 100 Tex. 
310, 315, 99 SW 542, 128 AmSR 809, 
10 LRANS 690 [cit Cyc]. See Trum- 
bo y. Richardson, 38 SW 700, 18 Kyl 
878 (domicile of child determined by 
that of divorced mother awarded its 


custody, and that of subsequent 
guardian). 
33. Ex p. Means, (N. C.) 97 SE 39. 


34. In re Vance, 92 Cal. 195, 28 P 
229; Peo. v. Dewey, 23 Misc. 267, 50 
NYS 1013; In re Role del OhS&CP 

35... Sharpe: v. ‘Crispin, Li. .R. 1 -P, 
& D. 611. 

[a] Reason for rule.—‘“‘If a man 
had grown up, married and estab- 
lished himself in business in the 
country of his original domicil, and 
had afterwards become lunatic, and 
in that state had been taken charge 
of by his father, the emigration of 
his father to a foreign country with 
the view of becoming domiciled there, 
taking his son with him, might fail 
to work a change in the domicil of 
that son. It is not difficult to con- 
ceive cases in which great injustice 
might be done to the interests of 
others, if the general proposition 
were admitted that the custody of a 
lunatic necessarily carried with it 
the power of changing his domicil at 
will. But the hypothesis under 
which I am now considering the cir- 
cumstances of the present case is 
free from the necessity of asserting 
any such general proposition. For I 
am assuming that George Crispin 
was of unsound mind throughout his 
majority,—in other words, that there 
never was a period during which he 
could think and act for himself in 
the matter of domicil otherwise than 
as a minor could. And if this be so, 
it would seem to me that the same 
reasoning which attaches the domicil 
of the son to that of his father while 
a minor would continue to bring 
about the same result, after the son 
had attained his majority, if he was 
continuously of unsound’ mind.” 
ep aha Vv. Orispin, 1, Ri LP reeD. 611, 


DOMICILE 


But where a di- 
his father.?° 


[§ 26] 


Capacity of insane persons see in- 
fra § 37. 

36. U. S.—Powers v. Mortee, 19 
F. Cas. No. 11,362, 4 AmLReg 427. 

Ala.—Allgood v. Williams, 92 Ala. 
5oL SS waee 


Ark.—Landreth y. Henson, 116 
Ark, 361, 173 SW 427. 

D. C.—In re Afflick, 10 D. C. 95. 

Ga.—Harkins vy. Arnold, 46 Ga. 


656. 

Ky.—Garth vy. City Sav. Bank, 120 
Ky. 280, 86 SW 520, 27 KyL 675; 
Mills v. Hopkinsville, 11 SW 776, 11 
KyL 164. 

Tex.—Trammell v. Trammell, 20 
Tex. 

Utah.—In re Bunting, 30 Utah 251, 
84 P 109. 

[a] Domicile of deceased parent 
continues.—‘‘It is certain that the 
domicil of the deceased parent con- 
tinues to be that of the surviving 
child who was an infant at the time 
and at the home of the parent; nor 
can such infant afterwards change 
its own domicil, for want of legal 
capacity to effect such change. The 
domicil of the deceased parent con- 
tinues to be the domicil of the in- 
fant, so that in case of the latter’s 
death the distribution of his estate 
will be according to the laws of the 
parent’s domicil, notwithstanding the 
child, at the time of his death, may 
have had his residence in another 
country, and have abandoned his fa- 
ther’s domicil with full purpose nev- 
er to return.” Matter of Afflick, 10 
D. C. 95, 97. To same effect Tram- 
mell y. Trammell, 20 Tex. 406. 

[b] Designation of new abode in 
father’s will.—The expression of a 
wish by a father in his will that his 
child should remain with an aunt, 
but only so long as the guardian 
might think it best for her comfort 
and interest, did not change the dom- 
icile of the ward. Mills v. Hopkins- 
vills, 11 SW 776, 11 KyL 164. 

87. U. S.—Lamar y. Micou, 112 U. 
S. 452, 5 SCt 221, 28 L. ed. 751 [aff 
114 USS. 208,50, SCE. 807, 29s Lameds 
94]; Bjornquist v. Boston, ete., R. 
Co., 250° Hed: .929,..932) [cit Cyc: 
Marks y. Marks, 75 Fed. 321; Sprague 
v. Litherberry, 22 F. Cas. No. 13,251, 
4 McLean 442. 

Ala.— Johnson v. Copeland, 35 
a 521; Carlisle v. Tuttle, 30 Ala. 

Ark.—Nunn vy. Robertson, 80 Ark. 
350, 97 SW 293, AnnCas1913E 1197. 

Kan.—Modern Woodmen of Amer- 
ica v. Hester, 66 Kan. 129, 71 P 279. 

Ky.—Garth v. City Sav. Bank, 120 
Ky. 280, 2838, 86 SW 520, 27 KyL 675 
[cit Cyc]. 

La.—Wirn’s Succe., 3 Rob. 303. 

Md.—Sudler v. Sudler, 121 Md. 46, 
50, 88 A.26, 49 LRANS 860, AnnCas 
1913EH 1911 [quot Cyc]. 

Mo.—De Jarnett v. Harper, 45 Mo. 
A. 415; Lewis v. Castello, 17 Mo. A. 


593. 

N. J.—In re Russell, 64 N. J. Eq. 
3135 bo) A169: 

N. Y.—Kennedy v. Ryall, 67 N. Y. 
379 [aff 40 N. Y. Super. 347]; Brown 
v. Lynch, 2 Bradf. Surr. 214; Eaves 
Costume Co. v. Pratt, 2 Misc. 420, 22 
NYS 74. 

Pa.—West Chester y. James, 2 
Watts-& S. 568, 37 AmD 525. 

W. Va.—Mears v. Sinclair, 1 W. 
Va. 185. 

Wis.—Miller v. Sovereign Camp 
W. W., 140 Wis. 505, 122 NW 1126, 
133 AmSR 1095, 28 LRANS 178. 
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and so continues throughout his majority, his domi- 
cile remains continuously subject to the control of 


2. After Father’s Death. If the father 
dies during the infant’s minority, the infant’s domi- 
cile is that of the father at the time of his death;** 
but thereupon the power to fix the domicile devolves 
upon the mother, and the infant’s domicle follows 
that of the mother, who may alter it at pleasure,’* 


Eng.—In re Beaumont, Le828) 3 
Ch. 490; Sharpe v. Crispin; Li. J. IRs 
& D. 611; Johnstone v. Beattie, 10 
Cl. & ¥; 42, 8 Reprint 657; Potinger 
v. Wightman, 3 Meriv. 67, 36 Reprint 
2 


[a] Application of rule.—A na- 
tive of England domiciled in Guern- 
sey died intestate, leaving a widow 
and infant children by her and also 
by a former wife. After his death, 
the widow was appointed guardian 
of the children by the royal court of 
Guernsey, and in conjunction with 
another person who was appointed 
guardian of the children by a former 
marriage sold the property of the 
intestate, and invested the produce 
in the Mnglish funds, after which she 
went to England with her children, 
and was domiciled there. On the 
death of some of the children under 
age, a question arose whether their 
shares of the property were distrib- 
utable according to the law of Eng- 
land or that of Guernsey. It was 
held that the law of England goy- 
erned the succession, the domicile of 
the children being held to follow the 
domicile of the surviving mother, 
where no fraudulent intention can_be 


imputed, Potinger v. Wightman, 3 
Meriv. 67, 36 Reprint 26. 
[b] Qualification of rule.—(1) 


“The weight of modern authority is 
in favor of the proposition that the 
surviving mother may change the 
domicil of her minor children, pro- 
vided it be without fraudulent views 
to the succession of their estate. ... 
To state, however, that the residence 
of the mother is necessarily the res- 
idence of the child is too broad a 
position; for the power of effecting 
the change may very well exist with- 
out being exercised, and the mother’s 
residence may be altered while at the 
same time she refuses to alter that 
of the child. Where, however, noth- 
ing more appears than the removal 
in fact of the mother and her chil- 
dren from one abode to another, the 


presumption would be that the dom-. 


icil of the child has followed that of 
the parent.” Brown vy... lynch, 2 
Bradf, Surr..,(N. Y.)-214, 216... (2) 
“The domicil of the children does not 
necessarily follow that of the sur- 
viving mother; for, although chang- 
ing her own, she may, from wise 
motives, refuse to alter that of the 
child. The presumption, however, is, 
that their domicil follows hers... 

The mother is not compelled to 
change the residence of her child. 
She may, from wise and prudential 
motives respecting the comfort, hap- 
piness, or education of her offspring, 
determine not to change his resi- 
agence. And if such determination be 
evinced and acted upon, the infer- 
ence that might be drawn, that the 
domicil of the child followed that of 


the parent, is rebutted and _ de- 
stroyed.” In re Beaumont, [1893] 3 
Ch, 490; 495, 


[c] Rule inapplicable to minor 
waif.—‘“‘The fiction of the law that 
his mother’s domicile, if living, or, 
if dead, her last domicile, was his, 
should yield to the more practical 
fact that, being found a wanderer 
and an outcast, the law will take 
charge of him for his good and for 
that of the State; it will fix his status 
in the social state as affects his 
rights, the right of control of his 
person, and the charge of his prop- 
erty.” Louisville, ete., R. Co. v. Kim- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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provided it is without fraudulent motives respecting 
the succession of the estate of the infant.?8 
power may be exercised only so long as the mother 
remains a widow, since, should she remarry, by rea- 
son of her own domicile becoming subordinate to 
that of her husband, that of the infant becomes fixed 
and ceases to follow any further change by the 
mother or stepfather.*® There is, however, authority 
to the contrary, holding that remarriage does not af- 
fect the mother’s right to fix her child’s domicile.*° 
If the child is illegi- 
timate, his domicile will be governed by that of the 
But on legitimation by marriage of the 
parents and acknowledgment by the father, the child 


[§ 27] 3. MIllegitimates.*+ 


mother.*? 


brough, 115 Ky, 512, 516, 74 SW 229, 
24 KyL 2409. 

{d] A posthumous child takes its 
domicile of origin from its mother. 
Van Matre v. Sankey, 148 Ill. 536, 36 
NE 628, 39 AmSR 196, 23 LRA 665. 

[e] Insanity of mother.—‘‘The 
mother’s domicile (whether she be 
sane or insane) is the domicile of 
the minor child.” De Jarnett v. Har- 
per, 45 Mo. A, 415, 421. See also 
infra § 37. 

{f] WProof of domicile with moth- 
er.—Where a son resided with his 
mother until he reached majority, and 
there was abundant evidence that 
thereafter he made her home his 
headquarters, returning to it fre- 
quently, and there is no proof that 
he acquired, or attempted to acquire, 
a new residence, it was not error for 
the court to assume that he resided 
with his mother. Miller v. Sovereign 
Camp W. W., 14 Wis. 505, 122 NW 
1126, 123 AmSR 1095, 28 LRANS 178. 

fe] Mother’s domicile not proved. 
—The last domicile of an infant’s de- 
ceased father fixes the legal resi- 
dence of the infant, in the absence 
of proof of the residence of the in- 
fant’s surviving mother, if any 
Nunn vy. Robertson, 80 Ark, 350, 94 
SW 293, AnnCas1913E 1197. 

88. Carlisle v. Tuttle, 30 Ala. 613; 
Sudler v. Sudler, 121 Md. 46, 50, 88 
A 26, 28, 49. LRANS 860, AnnCas 
19138E 1911 [quot Cyc]; Brown v. 
Lynch, 2 Bradf. Surr. (N. Y.) 214; 
Potinger v. Wightman, 3 Meriv. 67, 
36 Reprint 26. 

39. U. S.—Lamar v. Micou, 112 U. 
S: 452, 5 SCt 221, 28 L. ed. 751 [reh 
den 114 U. S. 218-5 S€t 857,-29 L. 
ed. 94]; Marks v. Marks, 75 Fed. 321. 

Ala.—Johnson y. Copeland, 35 Ala. 


521. 
A aie v. Arnold, 46 Ga. 
6 
N. Y.—Kennedy v. Ryall, 67 N. Y. 
379 [aff 40 N. Y. Super, 347]; Brown 
vy. Lynch, 2 Bradf. Surr. 214. 2 
Pa.—West Chester v. James, 2 
Watts & S. 568, 37 AmD 525. 
Tenn.—Allen v. Thomason, Il 


Humphr. 536, 54 AmD 55. 


W. Va.—Mears v. Sinclair, 1 W. 
Va. 185. 
Eng.—In re Beaumont, [1893] 3 


Ch. 490. 

“Where the widow, by marrying 
again, acquires the domicil of a sec- 
ond husband, she does not, by taking 
her children by the first husband to 
live with her there, make the dom- 
icil which she derives from her sec- 
ond husband their domicil; and they 
retain the domicil which they had, 
before her second marriage, acquired 
from her or from their father.” La- 
mar vy. Micou, 112:U. S. 452, 470, 5 
SCt 221, 48 L. ed. 452 [aff 114 U.S. 
218, 5 sct 857, 29 L. ed. 94]. 

[a] Reason for rule.—“The domi- 
ceil of an infant is the domicil of his 
father, during the father’s lifetime, 
or of his mother during her widow- 
hood, but not after her subsequent 
marriage; the domicil of her widow- 
hood continuing in that ‘event to be 
the domicil 9£ her child. A husband 
cannot properly be said to stand in 
the relation of a parent to his wife’s 
children by a previous marriage, 


DOMICILE 


But this 


where they have means of support 
which are independent of the mother, 
in whose place he stands for the per- 
formance of her personal duties, be- 
cause a mother is not bound to sup- 
port her impotent children so long 
as they are of ability to support 
themselves. Neither can they de- 
rive the domicil of a subsequent hus- 
band from her, because her new dom- 
icil is itself a derivative one, and a 
consequence of the merger of her 
civil existence. Her domicil is his, 
because she has become a part of 
him; but the same thing cannot be 
said of her children. Having no 
personal existence for civil purposes, 
She can impart no right or capacity 
which depends on a state of civil 
existence; and the domicil of her 
children continues, after a second 
marriage, to be what it was before 
it.” West Chester v. James, 2 Watts 
&iS; 1CPayn5o8, O00) stmAm Deb 25: 

40. Lewis's Succ., 10 La. Ann, 789, 
63 AmD 600; Winn’s Suce., 3 Rob. 
(La.) 303; Wheeler vy. Hollis, 19 Tex, 
522, 70 AmD 3638, 33 Tex. 512. 

[a] Power of mother and step- 
father distinguished.—‘It is reason- 
able to hold, that the fiction which 
assigns to a woman on marriage the 
domicil of ker husband should not be 
extended, so as necessarily to give to 
step-children the domicil of their 
step-father; but it is less easy to see 
why it should be held, that a widow, 
on remarriage, loses all control over 
the domicil of her infant children, 
born during her first marriage.” In 
re Beaumont, [1893] 3 Ch. 490, 497 
[quot Dicey Domicile]. 

41. Illegitimate children generally 
see Bastards 7 C. J. p 935. 

42. U.S.—Delaware, etc., R. Co. v. 
potest 250. Fed. 554, 162 CCA 
WOR 

Cal.—Blythe v. sara ee 96 Cal. 532, 
31 P 915, 19 LRA. 40, 

Conn.—Guilford v. Oxford, 9 Conn. 
an Danbury v. New Haven, 5 Conn. 
84, 

Ky.—Louisville, ete., R. Co. v. Kim- 
brough, 115 Ky. 512, 74 SW 229, 24 
KyL 2409. . 

La.—Robert’s Succ., 2 Rob. 427. 

Mass.—Monson v, Palmer, 8 Allen 

Lee Ls: 


551. 
Eng.—Udny v. Udny, L. R. 
Sc. 441; In re Grove, 40 Ch. D. 216; 


Urquhart v. Butterfield, 37 Ch. D. 
357. 
Can.—Wadsworth y. McCord, 12 


Can. S. C. 466. 

Austr.—Ah Yin v. Christie, 4 Austr. 
CHR Re M4783 

43. Blythe vy. Ayers, 96 Cal. 532, 
31 P 915, 19 LRA 40; Monson v. 
Palmer, 8 Allen (Mass.) 551; Mc- 
Nicoll v. Ives, 4 OhS&CP 75, 3 Oh 
NP 6; In re Andros, 24 ee D: aor 
44. Delaware, etc., Co. v. 
trowsky, 950 Fed. 554, 60. 162 CCA 
bao) felt @yec} (where, however, the 
court inclined to the view that the 
question depended upon the combina- 
tion of fact and intention); Maddox 
v. State, 32 Ind. 111. 

Custody of apprentice see Appren- 
tices §§ 79--80. 

Enticing away and harboring ap- 
prentices see Apprentices §§ 128-— 
138. 
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acquires the father’s domicile.** 

[§ 28] 4. Apprentices. 
prentice is the same as the domicile of his master.** 

[§ 29] 5. Orphans. 
parents the domicle of the infant will remain that 
of the parents,*® or of the parent who died last,*® 
subject to the rule as to the incapacity of the mother 
after remarriage,*” until changed by residence else- 
where with a guardian or person in loco parentis.*§ 
Infants residing with their grandparents, after the 
death of their parents, generally acquire the domi- 
eile of such grandparents, the latter being next of 
kin and in loco parentis.*® 
ents are dead do not lose the domicile of their par- 


The domicile of an ap- 


After the death of both 


But infants whose par- 


45. In re Henning, 128 Cal. 214, 60 
P 762, 79 AmSR 43; Warren v. Hofer, 
13 Ind. 167; Jenkins v. Clark, 71 lowa 
552, 32 NW 504. 


46. U. S.—-Sprague v. Litherberry, 
22°F. Cas. No. 13,251, -4. McLean 
442, 

Ark.—Grimmett v. Witherington, 


16 Ark. 377, 63 AmD 66. 

iy C.—Matter of Afflick, 10 D. C. 
95. 

Ga.—Churchill v. Jackson, 132 Ga. 
666, 64 SE 691, 49 LRANS 875, Ann 
Casi913E 1203. 

Tll.—Van Matre v. Sankey, 148 Ill. 
aoe 36 NE 628, 39 AmSR 196, 23 LRA 

5. t 


Iowa.—In re Benton, 92 Iowa 202, 
60 NW 614, 54 AmSR 546. 

Ky.—Mills v. Hopkinsville, 11 SW 
776, 11 KyL 164; Louisville v. Sher-~ 
ley, 80 Ky. 71. 

La.—Lewis’ Succe., 10 La. Ann. 789, 
63 AmD 600. 

Mo.—Lewis y. Castello, 17 Mo, A. 


593. 

N. Y.—Peo. v. Hendrickson, 54 
Mise. 337, 104 NYS 122; Matter of 
Kiernan, 38 Misc. 394, 77 NYS 924. 

47. See supra § 26. 

48. In re Moore’s Hst., 18 Pa. 
Dist. 290, 292 [crit Taylor’s Est., 26 
WklyNC 576] (where the court said: 
“Tt is absurd to say that the resi- 
dence of an orphan minor remains at 
the place of his birth until he 
reaches his majority, and that no 
other court can take jurisdiction of 
his person and estate, even though 
his entire estate should be situated 
in a different state from that in 
which he was born and he should live 
upon it during his entire minority, 
which would be the logical conclu- 
sion from the decision cited’). 

Power of guardian to change 
ward’s domicile see infra § 30. 

49. U. S—Lamar vy. Micou, 114 
U. S. 218, 5 SCt 857,:°29 L. ed. 94 
[den reh 112 U. S. 452, Db SCt 221, 28 
iy ed, Tol]: 

Ga.—Churchill v. Jackson, 132 Ga. 
666, 64 SE 691, 49 LRANS 875, Ann 
Cas1913E 1203. 

Iowa.—In re Benton, 92 Iowa 202, 
60 NW 614, 54 AmSR 546. 

Mo.—Smith vy. Young, 1386 Mo. A. 
65, 117 SW 628. 

Pa.—Moore’s Est., 18 Pa. Dist. 290; 
Mintzer’s Est., 2 Pa. Dist. 584, 13 Pa. 
Co. 465 

[a] ‘Reason of rule extended to 
grandparents.—“The rule has its ori- 
gin and its reason in family relation, 
through which the nurture and edu- 
cation of the child are secured; and 
hence the father, and at his death 
the mother, may change at pleasure 
the domicile of the child by chang- 
ing their own; a _ privilege which 
would seem to be denied to a mere 
guardian: Douglas v. Douglas, L. R. 
12 Eq. 617, 10 ERC 355. This reason- 
ing, drawn from the parental rela- 
tionship, when carried a step fur- 
ther, would logically include the 
grandparents, and bring the child 
within the domicile of the latter, es- 
pecially when, as in this instance, 
the domicile of the grandparents was 
the domicile of origin of the in- 
fant.” Mintzer’s Est., 2 Pa. Dist. 
584, 587, 13 Pa. Co. 465. 
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ents by being temporarily cared for elsewhere by 
Removal by strangers does not change 


relatives.®°° 
an infant’s domicile.*1 
[$ 30] 6. Wards.®? 


domicile.®* 


50. Mills v. Hopkinsville, 11 SW 
776, 11 KyL 164; Lewis v. Castello, 
17 Mo. A. 593. 

Bit, wLaylor va Jeter, oo Ga, 195,.-81! 
AmD 202; Matter of Willett, 71 Hun 
195, 24 NYS 506. 

52. Domicile of minor for pur- 
poses of guardianship see Guardian 
and Ward [21 Cyc 25, 63]. 

53. Ark.—Landreth v. Henson, 116 
Ark, 361, 173 SW 427. 


Cal.—In re Henning, 128 Cal. 214, 
60 P 762, 79 AmSR 43. 

Iowa.—Jenkins’ y. Clark, 71 Iowa 
552, 32 NW 504. 

Ky.—Munday v. Baldwin, 79 Ky. 
121. 

Md.—Sudler v. Sudler, 121 Md. 46, 
88 A 26, 49 LRANS 860, AnnCas 


POTS AOA: 
N. Y.—Ex p. Bartlett, 
Surr. 221. 

54. Iowa.—In re Johnson, 87 Iowa 
130, 54 NW 69. 

Md.—Sudler v. Sudler, 121 Md. 46, 
49, 88 A 26, 28, 49 LRANS 860, ‘Ann 
Cas1913E 1191 [quot Cyc]. 

Miss.—Wells vy. Andrews, 60 Miss. 
73 


4 Bradf. 


Mo.—Lewis v. Castello, 17 Mo. A. 


oa 
Y.—Matter of Willett, 71 Hun 
195 24 NYS 506. 

Oh.—In re Murray, 28 Oh, Cir. Ct. 
652. 

Orphan residing with grandparents 
see supra § 29. 

55. Garth v. City Sav. Bank, 120 
Ky. 280, 86 SW 520, 27 KyL 675; 
Louisville v. Sherley, 80 Ky. 71; West 
Chester v. James, 2 Watts & S. (Pa.) 
568, 37 AmD 525; Mears v. Sinclair, 
1 W. Va. 185. 

{a] In Kentucky, by St. (1903) § 
2032, the custody of the ward’s per- 
son, as well as his estate, is awarded 
to his guardian, but the latter has 
no power to control the domicile of 
the infant s against her mother. 
Garth vy. City Sav. Bank, 120 Ky. 280, 
86 SW 520f 37 KyL 675. 

[b] In MSLouisiana it is provided 
that the domicile of minors is that 
of their father, mother, or tutor. 
Civ. Code art 30; Stephens’ Succ., 19 
La. Ann. 499; State v. Judge Probate 
Ct., 4 Rob. 84, 2 Rob. 418; Winn’s 
Succ., 3 Rob. 303; Robert’s Succ. 2 
Rob. 427; Robins v. Weeks, 5 Mart. 
N. S. 379; Ries v. Ries, Mann. Unrep. 
Qala. 

56. U. S.—Lamar v. Micou, 112 
U. S.452, 5 SCt 221,-28 L. ed. 751, 

Ala.—Daniel v. Hill, 52 Ala, 430; 
Cook vy. Wimberly, 24 Ala. 486. 

Cal.—In re Henning, 128 Cal. 214, 
60 P 762, 79 AmSR 43. 

a: C.—Matter of Afflick, 10 D. C. 

Ind.—Hiestand y. Kuns, 8 Blackf. 
345, 46 AmD 481, 

Ky.—Boyd v. Com., 149 Ky. 764, 
149 SW 1022, 42 LRANS 580, AnnCas 
1914B 481; Mills v. Hopkinsville, 11 
SW 776, 11 KyL 164. 

Mass.—Kirkland yv. Whately, 4 Al- 
len 462; Holyoke v. Haskins, 5 Pick. 
20, 16 AmD 372. 

Minn.—State y. Lawrence, 86 Minn, 
310, 90 NW 769, 58 LRA 931: Town- 
send vy. Kendall, 4 Minn. 412, 77 AmD 


Since a ward is not sui 
juris, he cannot change his domicile by removal,°* 
nor does the removal of the ward to another state or 
county, by relatives-or friends, generally affect his 
While the domicile of the guardian is 
not that of the ward, where they are living in sepa- 
rate places,°® the guardian generally has the right to 
change the ward’s abode subject to the court’s re- 
straining power where the right is improperly exer- 
cised,°® and subject to testamentary provisions of 
the parent designating the child’s domicile.®* 


DOMICILE 


band.°° 
[§ 33] ¢. 


534. 

Mo.—Marheineke vy. 72 
Mo. 204 

N, Y.—Matter of Kiernan, 38 Misc. 
394, 77 NYS 924 (stating reasons for 
American Eee Ex p. Bartlett, 
4 Bradf. Surr. 

Oh.—Pedan ue Robb, 8.Oh., 227. 

Pa.—In re Wilkins, 146 Pa. 585, 23 
A 325; West Chester v. James, 2 
Watts & S. 568, 37 AmD 525; Ful- 
ton’s Hst., 14 Phila. 298. 

i: I.— Mowry Vv. Latham; ol?) Roo: 
480, 23 A 13. 

Tex.—Wheeler v. Hollis, 19 Tex. 
522, 70 AmD 363, 33 Tex. 512. 

[a] Removal of ward by guard- 
ian.—“‘As a general proposition, the 
removal of the child from one county 
to another by its guardian does not 
operate to change the domicile of 
the child; and this is true even 
though both parents are dead and 
the guardian 'be the grandfather of 
the child.”” Smith v. Young, 136 Mo. 
A. 65, 74, 117 SW 628, 631. 

[b] An order of court permitting 
a guardian to remove his wards to 
another state does not affect their 
domicile. In re Henning, 128 Cal. 
214, 60 P 762, 79 AmSR 43. 

[ce] Change of state or national 
domicile-—(1) Guardian may change 
quasi national domicile of his ward 
only by proceedings under order of 
court. Hayward vy. Hayward, (Ind. 
A.) 115 NE 966 [reh den (A.) 116 NE 
746]. (2) Courts are more liberal in 
recognizing a representative’s power 
to change an incompetent person’s 
municipal domicile than where 
change is of national or quasi na- 
tional domicile. Hayward y. Hay- 
ward, supra, (3) Change of domicile 
from one state or foreign country to 
another involves change in laws re- 
lating to descent and distribution, 
and in this respect differs from 
change of domicile from one part of 
state to another. Hayward vy. Hay- 
ward, supra. (4) The guardian of 
an insane person has no authority on 
his own motion to change his ward’s 
domicile from one state to another 
so as to affect descent and distribu- 
tion of ward’s property. Hayward v. 
Hayward, supra. 

{d] In Louisiana the power of a 
natural guardian over the ward’s 
domicile is unlimited. Cass’ Succ., 
42° La, Ann, 381, 7 S 617; Bailey v. 
Morrison, 4 La, Ann. 5233 Perey v. 
Provan, 15 La. 69; Delacroix v. Bois- 
blanc, 4 Mart. 715. 

fe] In England the guardian is 
not permitted to remove the ward to 
a point beyond the court’s jurisdic- 
tion without first obtaining permis- 
sion. In re Callaghan, 28 Ch. D. 186; 
Nugent v. Vetzera, L. R. 2 Ea. 704: 
Johnstone vy. Beattie, 10 Cl. & F. 42 
8 Reprint 657: Dawson VAM avinno: De 
G. M. & G. 764, 52 EngCh 596, 43 Re- 
print 300 [appr In re Medley, Ir. R. 
6 Eq. 339; Wyndham v. Ennismore, 
1 Keen 467, 15 EngCh 467, 48 Reprint 
$86; Campbell v. Mackay, 2 Myl. & C. 
31, 14 EngCh 31, 40 Reprint 552; 
Stephens v. James, 1 Myl. & K. 627, 
7 EngCh 627, 39 Reprint 818; Mount- 
stuart v. Mountstuart, 6 Ves. Jr. 363, 


Grothaus, 


[§ 31] 7. Adopted Children. 
an adopted child during his minority follows the 
domicile of his adoptive parents.°® 

[§ 32] 8. Marriage of Minor. 
a male minor remains unaffected by his marriage.°® 
A female minor acquires the domicile of her hus- 


[§§ 29-33 


The domicile of 


The domicile of 


Married Women—1. In General. Fol- 
lowing out the theory of an identity of person, the 
law fixes the domicile of the wife by that of the hus- 
band and denies to her during cohabitation the 
power of acquiring a domicile of her own separate 
and apart from him;*! and she cannot during such 
period of cohabitation effect a separate domicile by 


31 Reprint 1095]. 

57. White v. Howard, 52 Barb. 
(N. Y.) 294 [aff 46 N. Y. 14 4]. 

{a] Illustration.—A testator died 
domiciled at New Haven, Connecti- 
cut, leaving his property in trust for 
the benefit of his child. By his will, 
he named as the guardian of such 
child a lady residing in New York, 
and in the event of her death, a suc- 
cessor, who was also a resident of 
New York. The child went to live 
with the guardian in New York, and 
died during minority, while: attend- 
ing school in Connecticut. In pass- 
ing upon the question the court said: 
“J think the determination of the 
question as to the domicile of the 
testator’s daughter at the time of her 
death, does not depend upon the de- 
termination of any question as to her 
power, while a minor and a ward, or 
the power of her guardian to choose 
or create a new or another domicile. 
It is manifest, from the will, that 
her father expected and intended that 
she should, upon and after his death, 
during her minority, reside in New 
York, under the care and protection 
of her guardian residing there. It is 
evident that her father intended, by 
his will, upon and after his death, to 
change her domicile from Connecti- 
cut to New York.’ White v. How- 
ard, 52 Barb. (N. Y.) 294, 318 [quot 
Matter of Kiernan, 38 Misc. 394, 398, 
77 NYS 924 (aff 46 N. Y. 144)]. 

[b] Unreasonable testamentary 
provision not enforced.—A testamen- 
tary provision directing the removal 
of a child will not be enforced where 
the tutor refuses to accede thereto, 
as he is invested with absolute power 
over the minor’s person, especially 
where the will required the separa- 
tion from the mother of children of 
tender years and their removal to a 
distant state. Wood v. Wood, 5 
Paige (N. Y.) 596, 28 AmD 451 note. 

58. Matter of Johnson, 87 Iowa 
130, 54 NW 69; Woodward v. Wood- 
ward, 87 Tenn. 644, 11 SW 892. 


59. Trammell v. Trammell, 20 
Tex. 406. 
60. Beekman y. Beekman, 53 Fla. 


858, 48 S 923; Robert’s Succ., 2 Rob. 
(La.) 427; Charlestown y. Boston, 13 
Mass. 469; Trammell vy. Trammell, 
20 Tex. 406. See Blumenthal v. Tan- 
nenholz, 31 N. J. Eq. 194 (where it 
was not claimed that a female had 
acauired domicile through marriage, 
and the domicile of the parents was 
held to be her domicile). 

{a] Actual marriage is necessary 
to change her domicile, a mere pro- 
jected marriage with her parent’s 
consent being insufficient. Robert’s 
Suce., 2 Rob: (La.) 427. 

61. U. S.—Atherton y. Atherton, 
181. U. S: 155, 21 SCt 544,-45'L. ea: 
794; Anderson vy. Watts, 138 U. S. 
694, 11 SCt 449, 34 L. ed. 1078; Cheely 
v. Clayton, 110 U. S. 701, 4 SCt 328, 
28 L. ed. 298; Barber v. Barber, 21 
How. 582, 16 L. ed. 226; Delaware, 
etc., R. Co. v. Petrowsky, 250 Fed. 
554, 162 CCA 570; Anderson y. U. S., 
202 Fed. 200, 123 CCA 118; Gordon v. 
Yost, 140 Fed. 79; Thompson y. Stal- 
mann, 189 Fed. 93; Tsoi Sim vy. U. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§ 33] 


\ 


S., 116 Fed. 920, 54 CCA 154 (Chi- 
nese wife); Watertown v. Greaves, 
T12 Med, 183, \50°CCA 172, 56° LRA 
865; Chambers v. Prince, 75 Fed. 176; 
Smith y. Sun Printing, etc., Assoc., 
55 Fed. 240, 5 CCA 91; In re Chung 
Toy Ho, 42 Fed. 398, 9 LRA 204; Ben- 
nett v. Bennett, 3 F. Cas. No. 1,318, 
Deady 299; Burnham v. Rangeley, 4 
F, Cas, No. 2,176, 1 Woodb. & M. 7. 

Ala.—Strouse ‘v. Leipf, 101 Ala. 
433, 14 S 667, 46 AmSR 122, 23 LRA 
622; Jaffrey v. McGough, 8&3 Ala. 202, 
3 S 594; Talmadge vy. Talmadge, 66 
Ala. 199; Hanberry v. Hanberry, 29 
Ala, 719; Thompson v. State, 28 Ala. 
12; Harrison y. Harrison, 20 Ala. 
629, 56 AmD 227, 

Ariz.—Sneed v. Sneed, 14 Ariz. 17, 
123 P 312, 314, 40 LRANS 99 [quot 


Cyc]. 
5 Ark.—Johnson y. Turner, 29 Ark. 
80. 

Cal.—In re Wickes, 128 Cal. 270, 
60 P 867, 49 LRA 138; San Luis 


Obispo First Nat. Bank v. Bruce, 94 
Cal. 77, 29 P 488; Dow v. Gould, etc., 
Silver Min, Co., 31 Cal. 629; Harden- 
bergh y. Hardenbergh, 14 Cal. 654; 
Kashaw v. Kashaw, 3 Cal. 312; Aus- 
tin’s Est., Myr. Prob. 237. 

Conn.—New Haven First Nat. Bank 
v. Baleom, 35 Conn. 351; Guilford v. 
Oxford, 9 Conn, 321. 

Ga.—Wingfield v. Rhea, 77 Ga, 84; 
Harkins vy. Arnold, 46 Ga. 656. 

Ida.—State v. Flower, 27 Ida, 223, 
147 P 786; Ilo v. Ramey, 18 Ida. 642, 
112 P 426, 

Ill.—Blankenship v. Hall, 233 Ill. 
116, 84 NE 192, 122 AmSR 149; 
Cooper y. Beers, 143 Ill. 25, 33 NE 
61; Behrensmeyer v. Kreitz, 135 Ill. 
594, 26 NE 704; Kennedy v. kennedy, 
} 250; Babbitt v. Babbitt, 69 
LENS PARES Freeport v. Stephenson 
County... 41 Dl,..495;- — Phillips v. 
Springfield, 39 Ill. 83; Davis y. Da- 
vis, 30 Ill. 180; Ashbaugh v. Ash- 
baugh, aby (athe 476; Allen v. Allen, 175 
Ill. A, 220; Evans v. Evans, 164 Ill. 
A. 614; Channel v. Capen, 46 Ill. A. 
234 [aft 143 Ill. 25, 33 NE 61]; Derby 
v. Derby, 14 Il. ‘A. 645. 

ind.—Curtis;, v. Curtis, 134. Ind: 
489, 30 NE 18; Jenness v. Jenness, 
24 Ind. 355, 87 AmD 355; McCollem 
v. White, 23 Ind. 48; Petty v. Petty, 
42 Ind, A. 443, 85 NE 995; Smith v. 
Smith, 35 Ind. A. 610, 74 NE 1008; 
Parrett v. Palmer, 8 Ind. A. 356, 35 
NE 713, 52 AmSR 479. 

Towa.—Anderson y. Blakesly, 155 
Iowa 430, 136 NW 210; Galvin v. 
Dailey, 109 Iowa 332, 80 NW 420; 
Remey vy. Burlington Bd. oe gaan: 
zation, 80 Iowa 470, 45 NW 8 

Kan.—Modern Woodmen oF ese 
ica v. Hester, 66 Kan. 129, 71 P 279. 

Ky.—Smith y. Davis, 170 Lehi BIE 
186 SW 176; Miller v. Miller, 141 Ky. 
681,133 Sw 588; Boreing v. Boreing, 
114 Ky. 522, 71 Sw 431, 24 KyL 1288; 
Johnson vy. Johnson, 42 Bush 485; 
McAfee v. Kentucky Univ., 7 Bush 
135; Hick v, Hick, 5 Bush 670; Ma- 
guire v. Maguire, 7 Dana 181; *Dun- 
lop v. Dunlop, 3 KyL 20, 11 Ky. Op. 
188. 

La.—Stevens v. Allen, 139 La. 658, 
71 S 936, LRA1916EH 1115; Lumber- 
ton First Nat. Bank v. Hinton, 123 
La. 1018, 49 S 692; Birmingham v. 
O’Neil, 116 La. 1085, 41 S 323; Marks 
Vv. Germania Sav. Bank, 1510) uae 659, 
34 S 725; Benton’s Succ., 106 la. 
494, 31 S 123, 59 LRA 135; Glande v. 
Peat, 43 La. Ann. 161, 8 $ 884; Vil- 
lere-v. Butman, 23 La. Ann. 515: Mc- 
Kenna’s Succ., 53 La. Ann. 369; Chris- 
tie’s Succ., 20 La, Ann. 383, 96 AmD 
411; Sanderson y. Ralston, 20 La. 
Ann, 312; Winn’s Succ., 3 Rob. 303; 
Dugat v. ‘Mar kham, 2 La. 29 

Me.—Brewer v. Linnaeus, 36 Me. 
428: Greene v. Windham, 13 Me. 225; 
Harding v. Alden, 9 Me. 140, 23 AmD 
549. 

Md.—Whiting v. Shipley, 127 Md. 
113, 96 A 285, 286 [quot Cyc]. 

Mass.—Kapigian v. Minassian, 212 
Mass. 412, 99 NE 264, AnnCas1913D 
535; Kendrick v. Kendrick, 188 Mass, 
550, 75 NE 151; Stoughton v. Cam- 
bridge, 165 Mass. 251, 43 NE 106; 
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Burtis vy. Burtis, 161 Mass. 508, 37 
NE 740; Watkins v. Watkins, 135 
Mass. 83; Burlen y. Shannon, 

Mass. 438; Mason v. Homer, 105 
Mass. 116; Hood v. Hood, 11 Allen 
196, 87 AmD 709; Harteau v. Har- 
teau, 14 Pick, 181, 25 AmD 372; 
Greene v. Greene, 11 Pick. 410. 


Mich.—Spaulding v. Steel, 129 
Mich, 237, 88 NW 627. . 
Minn.—Willmar  v. Spicer, 129 


Minn. 395, 152 NW 767; Williams v. 
Moody, 35 Minn. 280, 28 NW 510. 

Miss.—Suter v. Suter, 72 Miss. 345, 
16 S 673; Bate v. Incisa, 59 Miss. 
513; Hairston y. Hairston, 27 Miss. 
704, 61 AmD £30. 

Mo.—State v. Davis, 199 Mo. A. 
439, 203 SW 654; Wyrick v. Wyrick, 
162 Mo. A. 723, 735, 145 SW 144 [cit 
Cyc]; State v. Wurdeman, 129 Mo. 
A. 263, 108 SW 144; Schuman vy. 
Schuman, 93 Mo, A. 99; McPherson 
v. McPherson, 70 Mo. A, 330. But see 
Stevens v. Larwill, 110 Mo. A. 140, 
157, 8 SW 1138 (where it is said: “A 
husband and wife may have _ sep- 
arate domiciles.” But no question of 
the wife’s domicile was here in- 
volved). 

Nebr.—Isaacs v. Isaacs, 71 Nebr. 
537, 99 NW 268; Smith vy. Smith, 19 
Nebr. 706, 28 NW 296: Swaney_ v. 
Hutchins, 13 Nebr. 266, 13 NW 282. 

Nev.—Merritt Vv. Merritt, 40 Nev. 
385, 160'P 22, 164 P 644. 

N. J.—Baldwin Va Basowias) Neds 
L. 495; Hackettstown Bank v. Mitch- 
ell, 28 N. J. L. 516; Thompson v. 
Thompson, (Ch.) 103. A 856; In re 
Geiser, 82 N. J. Eq. 311, 313, 87 A 
628 cwbeit Cyc]; Matter of Hartman, 
70 N. J. Eq. 664, 62 A 560; Duke v. 
Duke, 70 N. J. Eq. 135, 62 A 466 [aff 
72 N. J. Eq. 940 mem, 65 A 1117 
mem]; Power v. Power, 65 N. J. Ea. 
93, 55 A 111 [rev on other grounds 
66 N. J. Eq. 320, 58 A 192, 105 AmSR 
640]; Tracy vy. Tracy, 62 N. J. Eq. 
807, 48 A 533; McPherson vy, Housel, 
13 N. J. Eq. 35. 

N. Y.—O’Dea v. O’Dea, 101 N. Y. 
23, 4 NE 110; Hunt v. Hunt, 72 N. Y. 
317, 28 AmR 129 [app dism 24 L. ed. 
1109]; Wacker v. Wacker, 154 App. 
Div. 495, 1389 NYS 78; Hammond y. 
Hammond, 103 App. Div. 437, 983 NYS 
1; Doeme vy. Doeme, 96 App. Div. 284, 
89 NYS 215; Harris: v. Harris, 83 
App. Div. 123, 82 NYS 568; Liscomb 
v. New Jersey R., etc., Co., 6 Lans. 
75; Vischer vy. Vischer, 12 Barb. 640; 
Rontey v. Rontey, 101 Misc. 166, 166 
NYS 818; Matter of Green, 99 Misc. 
582, 164 NYS 1063 [aff 179 App. Div. 
890 mem, 165 NYS 1088 mem]; Bar- 
ber v. Barber, 89 Misc. 519, 151 NYS 
1064; Saperstone v. Saperstone, 73 
Mise, 631, 1381 NYS 241 (under ordi- 
nary circumstances); Matter of 
Bushbey, 59 Misc. 317, 112 NYS 262; 
Ensign yv. Ensign, 54 Misc. 289, 105 
NYS 917 [aff 120 App. Div. 882, 105 
NYS 1114]; Matter of Colebrook, 26 
Mise. 139, 55 NYS 861; McGown v. 
McGown, 18 Misc. 708, 43 NYS 745 
{aff 19 App. Div. 368, 46 NYS 285 
mem (aff 164 N. Y. 558, 58 NE 1089 

Barber v. Barber, 151 NYS 
1064; In re New York L. Ins., etc., 
Co., 189 NYS 695; White v. Glover, 
116 NYS 1059 [aff 138 App. Div. 797, 
123 NYS 482]; Mellen v. Mellen, 10 
AbbNCas 329; Jackson vy. Jackson, 1 
Johns. 424; Brown v. Lynch, 2 Bradf. 
et 214; In re Paulding, Tuck. Surr. 

N. C.—Moore v. Moore, 130 N. C. 
gee 41 SH 943; Hicks v. Skinner, 71 

c. jad, LY AmR 16; Smith v. More- 
nea, 59 N. C. 360. 


Or.—Miller_ v. Miller, 67 Or. 359, 
136015: 
Pa.—Hollister vy. Hollister, 6 Pa. 


449; West Chester v. James, 2 Watts 
& g. 568, 37 AmD 525; Dougherty v. 
Snyder, 15 Serg. & R. 84, 16 AmD 520; 
Com. v. Parker, 59 Pa. Super. 74; Bar- 
ning v. Barning, 46 Pa. Super. 291; 
Hicher v. Hicher, 25 Pa. Dist. 972: 
Huebner v. Huebner, Ae PamCoy olor 
Fulford v. Fulford, 38 Pa. Co. 142; 
Angier v. Angier, 7 Phila. 305. 

Porto Rico.—Sureda y, Sureda, 22 
Porto Rico 620. 


a 
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R. I.—Howland v. Granger, 22 R. I. 
1, 45 A 740; White v. White, 18 R. I. 
292, 27 A 506; Ditson v. Ditson, 4 

87 


10h Sih . 

Se@—Conetvs, Cone, 01 sn Cepia, 
39 SE 748; Colburn v. Holland, 35 
Sy @ boas i%6 paireyv, clair sly sac. 
Eq. 163. 

Tenn.—Hascall v. MHafford, 107 
Tenn. 355, 65 SW 423, 89 AmSR 952; 
Farris v. Sipes, 99 Tenn, 298, 41 SW 
443; Prater v. Prater, 87 Tenn. 78, 
9 SW 361, 10 AmSR 623; Williams v. 
Saunders, 5 Coldw. 60; McClellan v. 
Carroll (Ch. AY) 425 Siw "£35: 

Tex.—Clements v. Lacy, 51 Tex. 
150; Henderson v. Ford, 46 Tex. 627; 
Lacey v. Clements, 386 Tex. 661; 
Shreck vy. Shreck, 32 Tex. 578, 5 AmR 


251; Russell v. Randolph, 11 Tex. 
460; Hare v. Hare, 10 Tex. 355; Re- 
public v. “Young, Dall, ~464. See 
Douthit v, Southern, -(Civ. A.) 155 


Sw 315 (rule not part of laws of 
Texas republic). 

Wash.—Buchholz v. Buchholz, 63 
Wash. 218, 115 P 88, AnnCas1912D 
395; Buell v. Buell, 42 Wash. 277, 84 
P8210, 

Abeer ey oes v. Dutcher, 39 Wis. 

ol. 


Wyo.—Duxstad v. Duxstad, 17 
Wyo. 411, 100 P 112, 129 AmSR 1138. 

Eng.—Harvey v. Farnie, 8 App. 
Cas. 438, 5 ERC 703; New York Se- 
curity, etc., Co. v. Keyser, [1901] 1 
Ch, 666; Goulder v. Goulder, [1892] 
P. 240; Bloxam y. Fabre, 8 P. D. 101; 
Firebrace v. Firebrace, 4 P. D. 63; 
Niboyet v. Niboyet, 4 P. D. 1; Chi- 
chester v. Donegal, 1 Add. 5 [aff 6 
Madd. 375, 56 Reprint 1134]; Re 
Daly, 25 Beav. 456, 53 Reprint 711; 
Warrender y. Warrender, 9 Bligh N. 
S. 89, 5 Reprint 1227; Brown v. Mc- 
Doualliet Clearer Es sl 74 Te Reprintk 
1279; Whitcomb v. Whitcomb, 2 Curt. 
Heel. 351; Dolphin v. Robins, 7 H. L. 
Cas. 290, 11 Reprint 156, 3 Macq. 563, 
9 ERC 714; In re Raffenel, 9 Jur. N. 
S. 386; Yelverton vy. Yelverton, 6 
Jur. N. S. 24; In re Cooke, 56 L. J. 
Ch, 687; In re Marshland, 55 L. J. Ch. 
581. See Tovey v. Lindsay, 1 Dow 
117, 3 Reprint 643 (Scotch law, that 
the husband’s domicile regulated that 
of the wife abrogated by separation 
agreement). 

Can.—Wadsworth vy. McCord, 12 
Can. S. C. 466; MacDonald v. Mac- 
Donald, 5 CanLJ 66. 
ee C.—Cutler v. Cutler, 20 B. C. 

Ont.—Cromartz vy. Cromartz, 39 
Ont. L, 571 (question whether a wife 
can ever acquire a domicile different 
from that of her husband); Guest v. 
Guest, 3 Ont. 344; Milloy v. Welling- 
ton, 3 OntWR 561; Edwards v. Ed- 
wards, 20 Grant Ch. (U. ae 392. 

Que.—Putnam v. Young, 45 Que. 
Super. 161. 

N. W. Terr.—Conger v. Kennedy, 2 
Terr, L. 186. 

[a] Qlustrations.—(1) Where a 
husband and wife resided together 
most of the time at her home in 
New York city, but spent the week 
ends at the husband’s domicile in 
New Jersey, where he was engaged 
as a clergyman, the wife’s domicile 
was that of her husband, in New 
Jersey. In re Hartman, 70 N. J. Eq. 
664, 62 A 560, (2) Where a husband, 
afflicted with paralysis, was removed 
by his wife to a home for incurables 
in the same county, with his consent, 
and the wife removed to an adjoin- 
ing county, and died before her hus- 
band, her domicile was that of the 
husband; and hence the court of the 
county where she died had no juris- 
diction of an application to probate 
her will. In re Wickes, 128 Cal. 270, 
60 P 867, 49 LRA 188. 

.[b] Application of rule to home- 
stead.—“‘As head of the family, it is 
for the husband to determine and fix 
the domicile of the family, including 
that of the wife. His domicile is 
therefore her domicile; so that when 
he and his wife remove from a home- 
stead, he having no intention of re- 
turning, that fixes the character of 
the removal as an abandonment, for 


. Hines v. Hines, 
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her intention that his domicile shall not be hers, even 
The domicile of the 
husband is that of the wife only when the husband 
provides a domicile where the wife may go and stay 
Under modern statutes affecting the 
status of married women,** it has been suggested 
that there is no reason why a wife may not acquire 
a separate domicile for every purpose known to the 
law,®> and it has been held that she may do so 
whenever it is necessary or proper,°® as where the 
husband has forfeited his marital rights by miscon- 


though assented to by him. 


at her will.® 


duct.® 


the intent of the husband as head of 
the family controls, and he has the 
right to determine whether’ there 
shall be a return or not.’ Williams 
v. Moody, 35 Minn, 280, 282, 28 NW 
510 


{c] Wife’s domicile assumed by 
husband.—The husband may assume 
his wife’s actual domicile, and rec- 
ognize it as hers by making it his 
own. Kelly v. Robertson, 10 La. Ann. 
303 ‘ 
If the husband becomeg in- 
sane and is confined in an asylum, 
the wife becomes the head of the 
family and may change her domicile. 
McKnight v. Dudley, 148 Fed. 204, 
78 CCA 162. See also infra § 37. 

[e] Marriage to insane person,— 
(1) A woman’s marriage to an insane 
person, being void, cannot change her 
settlement or domicile. Middlebor- 
ough v. Rochester, 12 Mass. 363. (2) 
A female pauper whose marriage has 
been adjudged invalid because of her 
insanity may, nevertheless, gain a 
settlement at the home of her hus- 
band if she has sufficient capacity to 
intend to make that place her home. 
Concord v. Rumney, 45 N. H. 423. 

{f{] Fraudulent marriage. — The 
rule does not apply where the mar- 
riage was induced by the fraud of 
the husband and neyer ratified. 
LO Pawo y ea: 
Divorce cases see Divorce §§ 36, 44. 
Married women as citizens see Cit- 


izens § 12. 
62. Barning v. Barning, 46 Pa. 
Super. 291. But see infra § 34. 


68. Wilcox v. Wilcox, 115 La. 47, 
38 S 890, 112 AmSR 266; McLean v. 
Janin, 45 La, Ann. 664, 12 S 747. See 
also Ersign v. Ensign, 54 Misc. 291, 
105 NYS 917 [aff 120 App. Div. 882 
mem, 105 NYS 1114 mem] (holding 
that a husband may not by his acts 
prevent a wife from adopting or 
maintaining his domicile as hers, and 
that, where he has been a resident 
of this state for upward of a year, 
she may maintain an action for sep- 
aration here). 


fa See Husband and Wife [21 Cye 
PLOT. 

65. Shute v. Sargent, 67 N. H. 305, 
36 A 282. 

“The old rule in reference to a 
married woman’s domicile cannot, 
certainly, prevail in view of the 


rights which are recognized to be 
hers by the statutes. The property 
relations between husband and wife 
have been entirely changed since the 
rule in question has obtained, and 
the reasons for the rule no longer 
exist. The wife is now a distinct le- 
gal entity, having in the disposition 
of her property all the rights, and 
even more than a husband has ever 
possessed, and the husband has no 
control whatever over her movements 
or her disposition of her property.” 
Matter of Florance, 54 Hun 328, 331, 
7 NYS 578 [app dism 119 N. Y. 661 
mem, 23 NE 1151 mem, and cited in 
Marks v. Germania Sav. Bank, 110 
La. 659, 34 S 725, as allowing sep- 


arate domiciles for husband and 
wife]. 
66. Stevens v. Allen 139 La. 658, 


71 S 936, LRA1916H 1115; Merritt v. 
Merritt, 40 Nev. 385, 160 P 22, 164 P 
644; Shute v. Sargent, 67 N. H. 305, 


DOMICILE 


[§ 34] 


Judicial Decree. 


36. A, 282; Hunt wv. Fount, 72 N.Y. 
217, 28 AmR 129 [aff 9 Hun 622, and 
aff 24 L. ed. 1109]. See also infra § 

4, 

“The only reason that could be of- 
fered for not recognizing the fact of 
the plaintiff’s actual change, if justi- 
fied, is the now vanishing fiction of 
identity of person. But if that fic- 
tion does not prevail over the fact 
in the relation for which the fiction 
was created there is no reason in 
the world why it should be given ef- 
fect in any other.’ Williamson v. 
Osenton, 232 U.S. 619, 625, 34 SCt 
442, 58 L. ed. 758. 

67. See infra § 34. 
vorce § 44. 

68. Gray v. Gray, 143 N. Y. 354, 38 
NE 301 [aff 78 Hun 610, 28 NYS 856]; 
De Meli v. De Meli, 120 N. Y. 485, 24 
NE 996, 17 AmSR 652 [aff 11 NYSt 
291, 27 NYWklyDig .292 (aff 5 NY 
CivProc 306, 67 HowPr 32)]; Hunt v. 
Hunt, 72 N. Y. 217, 28 AmR 129 [aff 
9 Hun 622, and aff 24 Li. ed. 1109]; 
Harry v. Dodge, 66 Misc. 306, 123 
NYS 37; Matter of Bushbey, 59 Misc. 
S174 1129 NYS) 2625) Ino rem Bain; e172 
NYS 604; O’Meara y. O’Meara, 49 Que. 
Super. 334. 

69. U. S.—-Anderson y. Watts, 138 
U. S. 694, 11 SCt 449, 34 L. ed. 1078; 
Cheely v. Clayton, 110 U. S. 701, 4 
SCt 328, 28 L. ed. 298. 

Ala.—Harrison v. Harrison, 20 Ala. 
629, 56 AmD 227. 
peor i aa v. Turner, 29 Ark. 

Ill—Blankenship v. Hall, 233 Ill. 
116, 84 NE 192, 122 AmSR 149; Davis 
v. Davis, 30 Dll. 180. 

Ky.—Boreing vy. Boreing, 114 Ky. 
522, 71 SW_ 431, 24 Kyl 1288; Hick 
‘vy. MBbick 5 Bush 670; Maguire vy. Ma- 
guire, 7 Dana 181. 

La.—Villere v. Butman, 23 La. Ann. 
515; McKenna’s Succ., 23 La. Ann, 
369; Chretien vy. Her Husband, 5 Mart. 
N. S. 60. 

Md.—Whiting v. Shipley, 127 Md. 
113, 96 A 285, 286 [quot Cyc]. 

Mass.—Loker v. Gerald, 157 Mass. 
42, 31 NE 709, 34 AmSR 252, 16 LRA 
497;: Burlen v. Shannon, 115 Mass. 
438; Hood v. Hood, 11 Allen 196, 87 
AmD 709; Greene v. Greene, 11 Pick. 
410. 


See also Di- 


Miss.—Hairston v. Hairston, 27 
Miss. 704, 61 AmD 530. 
N. Y.—Harris vy. Harris, 83 App. 


Div. 123, 82 NYS. 568; Post v. Post, 
71 Mise. 44, 129 NYS 754 [aff 149 
App. Div. 452, 133 NYS 1057 (aff 210 
N. Y. 607 mem, 104 NE 1139 mem)]; 
Syracuse v. Onondaga County, 25 
Mise. 371, 55 NYS 634. 
an C.—Smith vy. Morehead, 59 N. C. 
Pa.—Cannon’s Hst., 15 Pa. Co. 312. 
R. I.—Howland v. Granger, 22 R. I. 
1, 45 A 740. 
S. C.—Cone v. Core, €1 S. C. 512, 39 
SE. 748; Colburn v. Holland, 35 S. C. 
Hg, gii6; Hair vy. Hair? 31) (SoG, Hid: 


163. 

Tenn.—McClellan y. Carroll, (Ch.) 
42 SW 185. 

Eng.—Re Daly, 25 Beav. 456; War- 
render vy. Warrender, 9 Bligh’ IN AISA 
89, 5 Reprint 1227; Tovey v. Lindsay, 


1 Dow sbi es} Reprint 643; Dolphin v. 


Robins, 7 H. L. Cas. 390, 


9 ERC 714, 
11 Reprint 156, 3 Macq. 


H. L. 563; 


[§§ 33-34 


prima facie the domicile of the wife.°8 
2. Effect of Separation—a. Not under 


Regarding the rule just stated as 


absolute, it has been held not to be affected by the 
fact that the husband and wife are living apart in 
the absence of a judicial decree of separation or di- 
voree,®’ and that a wife who has left her husband 
and is living apart from him without just cause can 
acquire no separate domicile of her own,’ at least 
not in the absence of exceptional circumstances.” 
Later cases, however, have broken away from the 
But the domicile of the husband is at least | rule where the wife has been abandoned,’? or forced 


Yelverton y. Yelverton, 


6.. Jur. “N.S: 
24. 

Ont.—Edwards v. Edwards, 20 
Grant) Chi nq. (Oo 392. 

[a] Illustration.—The fact that a 
wife is absent from the state of the 
domicile of her husband owing to 
the illness of her mother does not 
show that she is at such time a non- 
resident of the state in which her 
husband’s domicile is situated. Har- 
ris v. Harris, 83 App. Div. 123, 82 
NYS 568. 

{[b] Wife never at husband’s 
domicile.—By their intermarriage, the 
wife, eo instante, acquires the domi- 
cile of the husband; and the fact that 
she remains for a while in the state 
of her residence before marriage, for 
the purpose of winding up her busi- 
ness, and dies while so engaged, be- 
fore her actual removal to another 
state where her husband resides, in 
no way affects her legal domicile for 
the purpose of the appointment of an 
administrator, McPherson y. Mc- 
Pherson, 70 Mo. A. 330. 

70. U. S.—Atherton v. Atherton, 
181 U. S. 164, 21 SCt 544, 45 L. ed. 
806 [rev 155 N. Y. 129, 49 NE 933, 
63 AmSR 650, 40 LRA 291, 5 NYAnn 
Cas 95 (aff 82 Hun 182, 31 NYS 977)]. 
s hrm ae dev v. Maguire, 7 Dana 
81. 


71S 986, LRA1916H 1115. 

Mass.—Burlen v. Shannon, 
Mass. 438. 

N. J.—Thompson 
(Ch.) 103 A 856. 

N. Y.—Matter of Bushbey, 59 Misc. 
Bh Le 12 NYS 262; McGown v. Mc- 
Gown, 18 Misc. 708, 43 NYS 745 [aff 
19 App. Div. 368 (aft 164 N. Y. 558 
mem, 58 NE 1089 mem]. But see 
cases infra note 74. 

Ont.—Edwards v. Edwards, 20 
Grant ‘Ch. CUn CE) 3922 

71. Prater v. Prater, 87 Tenn. 78, 
83, 9 SW 361, 10 AmSR 623 (“of ne- 
cessity, there are many exceptions 
to that rule’’). 

[a] Exceptional circumstances al- 
tering rule-——(1) While under ordi- 
nary circumstarces the domicile of 
the husband is prima facie the domi- 
cile of the wife, yet where a wife 
left her home in Burope, and came 
to America with the intention of 
making it her permanent future 
home, the husband not having been 
permitted to emigrate because of dis- 
ease, and the wife, after coming to 
America, supported herself and 
ceased all relations between herself 
and her former husband, she, being 
of full age, had an absolute right to 
acquire a new domicile, and her acts 
were effective for that purpose. Sa- 
perstone v. Saperstone, 73 Misc. 631, 
131 NYS 241. (2) Where the wife 
has deserted her husband without 
cause and eloped with another man, 
and taken up a permanent residence 
with him in another state, the wife 
acquires a domicile in the state of 
her actual residence, independent of 
her husband’s domicile, and forfeits 
her right as a widow to a homestead 
in the lands owned by the husband 
at«his death... Prater v. Prater, 87 
Tenn. 78, 9 SW 361, 10 AmSR 623. 

72. U. S.—Gordon vy. Yost, 140 Fed. 
79; Watertown vy. Greaves, 112 Fed. 


115 


v. Thompson, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 34-37 | 


by brutal treatment or other just cause to leave the 
husband, when she is permitted to establish a domi- 
cile for herself ;7* and in some eases it seems to have 


been repudiated altogether.” 


[§ 35] b. Under Judicial Decree. 
band and wife are living apart under a judicial de- 
eree of divorce or separation, the wife may acquire 
a separate domicile of her own which will remain un- 
affected by any change of residence on the part of 
A divorced woman may select her 
own domicile, whether she is divorced a vineulo mat- 
rimonii,“® or only a mensa et thoro;’? and if at the 
time the decree was granted she was domiciled with 
her husband, she retains the domicile or settlement 
of the husband until she acquires a new one.*® 
After the husband’s déath, 
the wife has of course a right to elect her own domi- 


the husband.*® 


[§ 36] 3. Widows. 


183, 50 CCA 172, 56 LRA 865. 
Ariz.—Sneed v. Sneed, 14 Ariz. 17, 
Fie a 312, 314, 40 LRANS 99 [quot 
ye]. 
Cal.—Moffatt v. Moffatt, 5 Cal. 280. 
Kan.—Modern Woodmen of Amer- 
ica v. Hester, 66 Kan. 129, 71 P 279. 


hie wera v. Windham, 13 Me. 
Mass.—Perkins  v. Perkins, 225 
ne 82, 118 NE 841, LRA1917B 


N. H.—Shute v. Sargent, 67 N. H. 
305, 36 A 282; Hopkins vy. Hopkins, 


35 N. H. 474 

N. J.—In re Geiser, 82 N. J. Eq. 
311, 87 A 628. 

N. Y.— Wacker v. Wacker, 154 App. 
Div.5 495, 139 INYS 078: 

Oh.—In re Rogers, 11 OhS&CP 806. 
SE v. Parker, 59 Pa. Super. 

R. I—Howland v. Granger, 22 R. I. 
1, 45 A 740; Ditson v. Ditson, 4 R. I. 
Siar Ots 

Utah.—State v. Morse, 31 Utah 213, 
87 P 705, 7 LRANS 1127 

Wash. ——Buchholz v. Buchholz, 63 


Wee: 213, 115 P 88, AnnCas1912D 
"73. U. S.—Williamson vy. Osenton, 


232 U. S. 619, 34 SCt 442, 58 L. ed. 
758; Fitch v. Huff, 218 Fed. 17, 134 
ECCAG84: 

Ariz.—Sneed vy. Sneed, 14 Ariz. 17, 
123 P 312, 314, 40 LRANS 99 [quot 
Cycle 

La.—Stevens v. Allen, 139 La. 658, 
71 S 936, LRA1916H 1115; Wilcox v. 
Nixon, 115 La, 47, 38-S 890, 112 AmSR 
266; Benton’s Suce., 106 La. 494, 31 
Ss 133, 59) sR AGES 5 * "Mclean v. Janin, 
45 La. Ann. 664, 12 S 747; Smith v. 
Smith, 43 La. Ann. 1140, 10 S 248; 
Champon v. Champon, 40 La. Ann. 28, 
3 Ss eae 

d.—Whiting v. Shipley, 127 Md. 
113, 96 A 285. 

Mass.—Shaw v. Shaw, 98 Mass. 158. 

Mo.—State v. Davis, 199 Mo. A. 
439, 203 SW 654 [cit Cyc]; McKay v. 
McKay, 192 Mo. A. 221, 182 SW 124; 
Wyrick v. Wyrick, 162 Mo. A. 723, 
735, 145 SW 144 [cit Cye]. 

Nev.—Merritt v. Merritt, 40 Nev. 
385, 160 P 22, 164 P 644; Aspinwall 
v. Aspinwall, 40 Nev. 55, 160 P 253. 

N. H.—Shute v. Sargent, 67 N. H. 
305, 26.A 282. 

N. J.—Thompson v. Thompson, 
(Ch.) 103 A 856; In re Geiser, 82 N. J. 
Eq. 601, 87 A 628; Tracy v. Tracy, 62 
N. J. Bg... 807, 48 A. 533. 

N. Y.—Atherton v. Atherton, 155 
N. Y. 129, 49 NE 933, 62 AmSR 650, 
40 LRA 291 [rev on other grounds 
ASteUS. el 5b; 2 SCt 5445 46) Tui ed: 
THA Hunt. eeun t,. 02 Nery. 2a 
AmR 129 [aff 9 Hun 622, and aff 24 L. 
ed. 1109]; Kinnier v. Kinnier, 45 N. Y. 
535, 6 AmR 132 [aff 58 Barb. 424 (aff 
53 Barb. 454, 3 AbbPrNS 425, 35 How 
Pr 66)]; Post v. Post, 149 App. Div. 
452, 133 NYS 1057 [aff 71 Misc. 44, 129 
NYS 754, and aff 210 N. Y. 607 mem, 
104 NE 1139 mem]; Lyon v. Lyon, 30 
Hun 455; Elwell v. Elwell, 70 Misc. 


DOMICILE 


Where hus- 


61, 128 NYS 495; Rarsom v. Ransom, 
54 Misc. 410, 104 NYS 198 [aff 125 
App. Div. 915 mem, 109 NYS 1143 
mem]; Matter of Colebrook, 26 Mise. 
139, 55 NYS 861; Gebhard v. Gebhard, 
25 Mise. 1, 54 NYS 406; White v. 
Glover, 116 NYS 1059 [aff 138 App. 
Div. 797, 123 NYS 482]; Mellen v. 
Mellen, 10 AbbNCas 331. 

N. C.— Arrington v. Arrington, 102 
N. C. 491, 9 SE 200. 


Or.—Miller_ vy. Miller, 67 Or. 359, 
136nP) Lb: 
Wash.—Buell v. Buell, 42 Wash. 


277, 84 P 821. 

“We see no reason why the wife 
who justifiably has left her husband 
should not have the same choice of 
domicil for an action for damages 
that she has against her husband for 
a divorce.” Williamson v. Osenton, 
232 U.S. 619, 626, 34 SCt 442; 5841: 
ed. 758. 

74. Doeme v. Doeme, 96 App. Div. 
284, 89 NYS 215; Matter of Florance, 
54 Hun 328, 7 NYS 578 [app dism 
119 N. Y. 661 mem, 23 NE 1113]; Mat- 
ter of Crosby, 85 Misc. 679, 148 NYS 
1045; Saperstone v. Saperstone, 73 
Misc, 631, 131 NYS 241; Elwell v. El- 
well, 70 Mise. 61, 128 NYS 495; En- 
sign v. Ensign, 54 Mise. 289, 105 NYS 
917 [aff 120 App. Div. 8&2 mem, 105 
NYS 1114 mem] (holding wife may 
acquire separate domicile where con- 
ditions dernand it); White v. Glover, 
116 NYS 1059 [aff 138 App. Div. 797, 
123 NYS 482] (permanent separation 
culminating in divorce); Rundle v. 
Van Inwegan, 9 NYCivProc 328. 

[a] Thus where a wife had been 
living apart from her husband for 
two years by mutual consent, during 
which time their children lived with 
her and were wholly supported by 
her, the husband living in another 
state and contributing nothing to her 
support, it was held that she ac- 
quired a domicile in the state where 
she lived. Matter of Florance, 54 
Hun 328, 7 NYS 578 [app dism 119 
N. Y. 661 mem, 23 NH 1113 mem]. 

75. U. S.—Barber v. Barber, 21 
How. 582, 16 L. ed. 226; Bennett v. 
Eoeet oie Cas: No. 1,318, Deady 

Md.—Whiting v. Shipley, 127 Md. 
11.3, 96 A285. 

N. Y.—O’Dea v. O’Dea, 101 N. Y. 
20,4: NB) 1103, Hunt yveHunt; 72 No Y: 
217, 28 AmR 129 [aff 9 Hun 622, and 
aff 24 Li ed. 1109]; Percival v. Perci- 
val, 106 App. Div. 111, 94 NYS 909 
[aff 186 N. Y. 587 mem, 79 NE 1114 
mem]; Hammond v. Hammond, 103 
App. Div. 437, 93 NYS 1; Vischer v. 
Vischer, 12 Barb. 640; Matter of Cole- 
brook, 26 Mise. 139; 55 NYS 861; 
Peo. v. VVewey, 23 Misc. 267, 50 NYS 
1013; White v. Glover, 116 NYS 1059 
fafteclas: App wEbivers79'7,. 1:23) NES 
482]. 

Pa.—Williamsport v. Hldred Tp., 84 
Pa. 429. 

R. I.—Howland y. Granger, 22 R.I. 
2, 45 A 740. 

Eng.—Williams v. Dormer, 2 Rob. 
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cile,’® but she retains the domicile of her deceased 
husband until she makes an actual change of resi- 
dence, with the intention to remain,*° 
held that where a husband-and wife have lost their 
domicile in a certain state, and the wife has returned 
alone, she does not regain her residence immediately 
on the death of her husband.‘ 

[§. 37] D. Insane Persons. 
a person is of partially unsound mind does not neces- 
sarily preclude him from establishing his domicile, 
as the question must depend entirely upon the extent 
to which his reason has been impaired. In general 
it may be stated that but a comparatively shght de- 
eree of understanding is required in order that his 
action may be recognized.®? 
who has become a mental imbecile, or who has been 
judicially declared insane, is incapable of a volun- 


It has been 


The mere fact that 


But an adult person 


Heel. 505. 

76. Bennett v. Bennett, 3 F. Cas. 
No. 1,318, Deady 299; Peo. v. Dewey, 
23 Mise. 267, 50 NYS 1013; Pauld- 
ine’Ssaewill, “Tuck: Surry j;GN2= > 4s 
Scott v. Atty.-Gen., 11: P. D. 128 

77. Barber -v. .Barber, 21 How. 
(U. S.) 582, 16 L. ed. 226 (reviewing 
authorities); Hunt v. Hunt, 72 N. Y. 
217, 28 AmR 129 [aff 24 L. ed. 1109]; 
Vischer v. Vischer, 12 Barb. (N. Y.) 
640; Paulding’s Will, Tuck. Surr. 
(N. Y.) 47; Williams v. Eldred Tp., 
84 Pa. 429 (separate settlement of 
divorced pauper); Williams v. Dor- 
mer, 2 Rob. Eccl. 505. 

78. Guilford v. Oxford, 9 Conn. 
321; Lake Dist. Overseers of Poor v. 
South Canaan Overseers of Poor, 87 
Pa. 19; Buffalo v. Whitedeer, 15 Pa. 
wees Royalton v. West-Fairlee, 11 Vt. 

[a] Reason for rule-—‘“When the 
coverture is determined by a decree 
of divorce a vinculo, she is not re- 
mitted to her maiden settlement, but 
retains that of the husband. There 
is the same reason, almost, why she 
should do so, as if the husband were 
dead. We see no'sufficient reason to 
distinguish the cases. It is true, 
that the divorce restores the wife to 
all her rights and liabilities, which 
were suspended during coverture,— 
but deprives’ her of none, which she 
acquired by the marriage.’ Royalton 
v. West-Fairlee, 11 Vt. 438, 439. 

79.), Cheely* v.: Clayton, 110 ,Us Ss; 
701, 4 SCt 328, 28 L. ed. 298; Penn-, 
sylvania Vv. Ravenel, 21 How. VOB. Ss.) 
NOs Léel weds 33 ‘Marks v. Marks, 
75) Bed, 3217 

80. Delaware, etc., .R. Co. v. Pe- 
trowsky, 250 Fed. 554, 162 CCA 570; 
Flynn vy. Fidelity, ete., Co., 145 Fed. 
265; Marks v. Marks, 75 Fed. 321; 
Danbury v. New Haven, 5 Conn. 584; 
Matter of Green, 99 Misc. 582, 164 
NYS 1063 [aff 179 App. Div. 890 mem, 
165 NYS 1088 mem]; Pickering v. 
Winch, 48 Or. 500, 87 P 763, 9 LRANS 
1159. See State v. Wurdeman, 129 
Mo. A. 263, 108 SW 144 (holding that 
the domicile of insane wife remains 
that of her husbard, even after her 
removal and his death). 

81. In re Weed, 120 Cal. 634, 53 P 
30. 

82. 
165. 

Ill.—Freeport v. Stephenson Coun- 
ty, 41 Ill. 495. 

Ind.—Hayward v. Hayward, (A.) 
115 NE 966 (where, however, the per- 
son did not have this degree of un- 
derstanding). 

Kan.—Cadwalader v. Pyle, 95 Kan. 
837, 148 P 655, 656 [quot Cyc]. 

La. s Succ., 2 Rob. 427, 

Md.—Ensor v. Graff, 43 Md. 291. 

Mass.—Talbot v. Chamberlain, 149 
Mass. 57, 20 NE 305, 3 LRA 254; Hol- 
yoke v. Haskins, 5 Pick. 20, 16 AmD 
oe Upton v. Northbridge, .15 Mass. 

Nebr.—Whitford v. Kinzel, 90 Nebr. 
573, 1833 NW 1124 (understanding suf- 


Conn.—Culver’s App. 48 Conn. 
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tary change of domicile, and therefore retains the 
domicile which he had when he became insane.®? 
minor who becomes insane, being incapable of a vol- 
untary change, like other infants, follows his fa- 
ther’s domicile,®* or settlement, even after major- 
Where a person has not sufficient mind vol- 
untarily to change his domicile, no one else can ef- 
fect such change by his removal,®® as for instance, to 


ity.°> 


an asylum.’ But the committee 


tent,’ or his guardian may change his domicile,*® 
subject to the restraining power of the court.®° 
Length of residence is immaterial on the question 
of domicile of an insane person because no question 


of intent can be involved.® 
[§ 38] HE. Paupers. 


ficient if person knew the nature and 
import of what he was doing in 
CBAPe IIE residence). 

N. H.—Concord v. Rumney, 45.N. 
H. 423. 

N. Y.—Matter of Horton, 175 App. 
Div. 447, 161 NYS 1071; Matter of 
Fidelity Trust Co., 27 Misc. 118, 119, 
57 NYS 361 (where the court said: 
“The ability to choose a domicile 
still remains a question of fact, not- 
withstar:ding the inquisition’’). 

R. I.—Mowry v. Latham, 17 R. I. 
480, 23 A 138. 

Vt.—Anderson y. Anderson, 42 Vt. 
350, 1 AmR 334. 

Eng.—Sharpe Ve Crispins du. bese. 
& D. 611; Urquhart v. Butterfield, 37 
Ch. D. 35 7; Hepburn v. Skirving, 9 
Wkly. Rep. 764. 


{a] Reason for rule.—‘‘The selec- 
tion of a home ... draws after it no 
very important consequences, and 


may be changed by the party at 
pleasure, and under the influence of 
very slight reasons. For an act of 
so slight importance, a high grade 
of intellectual power could hardly be 
required. The mind of a party might 
be much impaired, or it might be 
very generally under the influence of 
insane delusions, and yet if those 
insane influences had no bearing upon 
the selection of a home, the legal 
capacity to choose a place of resi- 
dence might not be affected. ‘If it 
were admitted... that idiots and 
persons wholly bereft of understand- 
ing are incapable of changing their 
domicil, it would not follow that the 
same incapacity would attach to all 
degrees of mental imbecility. There 
are those, and not a few, who may 
be unable to manage their property 
and other concerns with good judg- 
ment and discretion, and may need 
guardians to protect them from im- 
position, and who nevertheless have 
sufficient understanding to choose 
their homes.’ This question is there- 
fore a matter of fact to be settled 


by a jury.’ Concord v. Rumney, 45 
N. H. 423, 428. 
{b] Consent of conservator.—‘Al- 


though a person lawfully under a 
conservator must be presumed inca- 
pable of managing his uffairs so that 
he can make no binding contract with 
another, yet it seems to us it does 
not necessarily imply that the per- 
son is incapable of exercising such 
intent and of performing such acts 
as may, with the simple assent of 
his conservator, result in establish- 
ing a domicil sufficient to enable the 
court after his decease to probate his 


will.” Culver’s App., 48 Conn, 165, 
172. 
{c] No perscnal guardian.—An 


insane person with a guardian of his 
property, but not of his person, may 
in good faith change his domicile. 
Ferguson v. Ferguson, (Tex. Civ. A.) 
128 SW 632. 

Insane persons generally see In- 
sane Persons [22 Cyc 1104]. 

83. Alaska.—White v. Martin, 2 
Alaska 495. 

Ill.—Freeport v. Stephenson Coun- 


DOMICILE 


A 


tions.®4 


of an incompe- | Sailors, 


[§§ 37-39 


being under restraint and incapable of gaining a vol- 
untary domicile, retains the domicile which he had at 
the time of his commitment.°? 
wise where the inmates are permitted by statute to 
leave whenever they desire.%? 
pauper is regulated by statute in most jurisdic- 


But the rule is other- 


The settlement of a 


[§ 39] F. Quasi Incapacity—1. Soldiers and 
The domicile of a soldier or sailor in the 
military or naval service of his country generally 
remains unchanged, domicile being neither gained 
nor lost by being temporarily stationed in the line 
of duty at a particular place, even for a period of 


years.°> A new domicile may, however, be acquired 


An inmate of a poorhouse, 


ty, 41 Ill. 495. 


Bib aes SOIR v. Matson, 2 Ind. 


Ky.—Sumrall v. Com., 162 Ky. 658, 
172 SW 1057; Cecil v. Robertson, 105 


SW 926, 32 KyL 357. 
Ee aah Saba v. Detroit, 53 Me. 


Md.—Ensor v. Graff, 43 Md. 291. 

Mass.—Whately v. Hatfield, 196 
Mass. 393, 82 NE 48, 13 AnnCas 690; 
Phillips v. Boston, 183 Mass. 314, 67 
NE 250 (insane person incompetent 
to gain settlement). See Chicopee v. 
Whately, 6 Allen 508 (domicile 
changed before insanity). 

N. Y.—In re Curtiss, 199 N. Y. 36, 
92 NE 396; Matter of Horton, 175 
App. Div. 447, 161 NYS 1071. 

Eng.—Urquhart y. Butterfield, 37 
Ch. D. 357; Hepburn v. Skirving, 9 
Wkly. Rep. 764. 

Ont.—Falls v. Montreal Bank, 1 Ont 
WR 538. 

[a] Reason for rule.—“‘An insane 
person is incapable of exercising 
either choice or intention, nor can 
these twin elements essential to the 
acquisition of a new domicile in an- 
other state be supplied by, the com- 
mittee of an insane person.’ Sumrall 
v. Com., 162 Ky. 6587 661, 172 SW 


1057 

84. Hindorff v. Sovereign Camp W. 
W., 150 Iowa 185, 129 NW _ 831; 
Sharpe v. Crispin, L. R. 1 P. & D. 611. 


Infant’s domicile see supra §§ 25— 


32. 

85. Payne v. Dunham, 29 Ill. 125, 
128; Strong v. Farmington, 74 Me. 
46; Monroe v. Jackson, 55 Me. 55; 
Tremont v. Mt. Desert, 36 Me. 390; 
Wiscasset v. Waldoborough, 3 Me. 
388; Upton v. Northbridge, 15 Mass. 
237; Orford v. Rumney, 3 N. H. 331. 

“An idiot can acquire no residence 
or settlement in any place, by virtue 
of his or her own acts, for an idiot 
is incapable of exercising a will on 
doing an act binding on himself or 
others. His residence or settlement 
must be derived from his father, or 
those having the paramount right to 
control him.” Payne vy. Dunham, su- 


pra. 
86. Sullivan v. Kenney, 148 Iowa 
361, 126 NW 349; Matter of Porter, 


34 App. Div. 147, 54 NYS 654, 28 NY 
CivProec 405. 

{a] A stranger to the blood may 
not change the domicile of an incom- 
petent from one state to another. 
Hayward v. Hayward, (Ind. A.) 115 
NE 966. 

87. Clark v. Whitaker, 18 Conn. 
543, 46 AmD 337; Cecil v. Robertson, 
105 SW 926, 32 Kyl 357; Pittsfield v. 
Detroit, 53 Me. 442; State v. Wurde- 
man, 129 Mo. 263, 108 SW 144. 

83-2 In _re™ Curtiss, 9199) Na ya36; 
92 NE 396 [aff 137 App. Div. 584, 122 
NYS 468]; Matter of Hyland, 24 
Mise. 357, 53 NYS 7217. 

{a] Change of residence by com- 
mittee as incompetent intended.— 
Where a person declared his inten- 
tion of returning to his domicile of 
origin, and after becoming insane, 
was removed there by his committee, 


a sufficient domicile was reéstab- 
lished there to confer probate juris- 


diction. Matter of Robitaille, 78 
Misc, 108, 138 NYS 391. 
89. Holyuoke v. Haskins, 5 Pick. 


(Mass.) 20, 16 AmD 372; Hill v. Hor- 
ton, 4 Dem. Surr. (N. Y.) 88; Ander- 
son y. Anderson, 42 Vt. 350, 1 AmR 
334, See also Insane Persons [22 
Cye 1164]; Guardian and Ward [21 
Cyc 63]. 

90. State v. Lawrence, 86 Minn. 
310, 909 NW 769, 58 LRA 931 (discuss- 
ing the subject generally). 

91. Hayward v. Hayward, (Ind. A.) 
115. NE 966 [reh den (A.) 116 NE 


746). 
Clark v. Robinson, 88 Ill. 498; 
Freeport v. Stephenson County, 41 


Ill. 495; Covode v. Foster, 4 Brewst. 
(Pa.) 414. 
[a] Reason for rule.—‘‘As a gen- 


eral rule, persons under legal disabil- 
ity or restraint, persons of non-sane 
memory, or persons in want of free- 
dom, are incapable of losing or gain- 
ing a residence, by acts rerformed 
by them under the control of others. 
... And no reason is perceived why 
the maintenance of a pauper at the 
poorhouse should form an exception 
to the rule. He is placed there by 
the officers of the law, and in pursu- 
ance of its requirements. The act 
cannot be said to be voluntary, but 
is induced from necessity.’ Freeport 
v. Stephenson County, 41 Ill. 495, 500. 
Liability of place of residence for 
support see Paupers [30 Cye 1128]. 
Residence of paupers for gaining 
settlement see Paupers [30 Cyc 1092]. 


ee Sturgeon v. Korte, 34 Oh. St. 
94. See Paupers [30 Cyc 1077]. 
reat U. S.—Ex p. White, 228 Fed. 


Cat.—Peo. v. Riley, 15 Cal. 48. 

D. C.—Mead yv. Carrol, 6 D. C. 338. 
re ie v. Richards, 4 Kan. 

Ky.—Radford v. Radford, 82 SW 
391, 26 KyL 652. 

La.—Stevens v Allen, 139 La. 658, 
TADS +936; LRA1916 1115; Stoker v. 
Leavenworth, qT La. 390. 
ria -—Brewer v. Linnaeus, 36 Me. 

Mass.—Mooar v. Harvey, 128 Mass. 
219; Sears v. Boston, 1 Metc. 250; 
Com. v. Walker, 4 Mass. 556. 

see Y.—Ames v. Duryea, 6 Lans. 

5 [aff 61 N. Y. 609 mem] (domicile 

ae infant soldier unchanged); Craw- 

ford v. Wilson, 4 Barb. 504; Tibbitts 
v. Townsend, 15 AbbPr 221. 

Oh.—Egan v. Lumsden, 2 Disn. 168. 

Or.—Wood v. Fitzgerald, 3 Or. 568. 


Pa.—Graham vy. Com., 51 Pa. 255, 
88 AmD 581; Taylor v. Reading, 4 
Brewst. 439. : 

Tenn.— Williams v. Saunders, 5 
Coldw. 60. 


Eing.—In re Lauderdale Peerage, 10 
App. Cas. 692; Ex p. Cunningham, 13 
Q. B. D. 418; In re Macreight, 30 Ch. 
D. 165; Firebrace v. Firebrace, L. R. 
4 P. & D. 63; Brown v. Smith, 15 
Beav. 444, 51 Reprint 609; Bruce v. 
Bruce, 2 B. & P. 229 note, 126 Reprint 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


wr 


§§ 39-40] 


if both the fact and the intent concur.®* 
cile of military officers throughout Europe is gen- 
erally fixed at the place where their functions must 
be discharged, and this rule has recently received 
When a person performs volun- 
tary military service under a foreign sovereign, such 
service is a fact strongly contributing to establish 
- a domicile where the service is rendered,®® and may 
be conclusive,®? but no domicile is acquired where 


recognition here.®? 


the foreign service is involuntary. 


1251; Reg. v. East Stonehouse, 4 EH. 
& B. 901, 82 ECL 901; Atty.-Gen, v. 
Napier, 6 Exch. 217, 155 See tbo 


-Allardice v. Onslow, 10 Jur. ; 
352; In re Patten, 6 Jur. N.S. 151; 
Yelverton v. Yelverton, 6 Jur. N. S. 


24; In re Dunleep Singh, 7 Morr. 
Bankr. Cas. 228; Somerville v. Som- 
erville, 5 Ves. Jr. 750, 31 Reprint 839. 

Can.—Lougheed y. Murray, 17 Can 
LTOccNotes 105. ‘ 

[a] Reason for rule.—‘In ‘order 
to gain either an actual or legal resi- 
dence, there is, of necessity, involved 
at least the exercise of volition in its 
selection, and this cannot be affirmed 
of the residence of either a _ soldier 
or sailor in active service.’ -Radford 
Fears 82 SW 391, 392, 26: KyL 

[b] Dllustration,—A Scotchman 
went to England in 1811, at the age 
of sixteen, and remained in the Eng- 
lish naval service until his death in 
1848. It was held that he had not 
lost his domicile of origin. Brown v. 
Smith, 15 Beav. 444, 51 Reprint 609. 

[ec] Rule applied in attachment.— 
Enlistment in the United States army 
does not terminate the regular fixed 
residence of a soldier in a particular 
state, so as to subject his property 
to attachment, as that of a nonresi- 
dent debtor. Tibbitts v. Townsend, 
15 AbbPr (N. Y.) 221 (under the New 
York code). \ 

[d] Rule applied to statute of lim- 
itations.—A soldier does not lose his 
domicile or residence so as to prevent 
the running of the statute of limita- 
tions in his favor. Graham vy. Com., 
51 Pa, 255, 88 AmD 581. 

[e] Rule a rebuttable presump- 
tion.—“‘The ordinary modern rule— 
that a soldier does not change his 
domicile by foreign service—is in any 
event a mere presumption which may 
be rebutted in any case; it is not 
properly a rule of law.” Matter of 
Grant, 83 Misc. 257, 269, 144 NYS 567. 
See Ex p. White, 228 Fed. 88, 90 
(‘there is no hard and fast rule gov- 
erning all cases’). Nites. 

{f] Rules of civil domicile inap- 
plicable to military service.—‘The 
adjudications bearing on the princi- 
ple of domicile applicable to nonmili- 
tary persons, are not, I think, always 
relevant in cases involving the prin- 
ciple of domicile as it is applied to 
military or naval men.” Matter of 
Grant, 83 Misc. 257, 260, 144 NYS 


567. 

[g] The New York constitution 
provides that “for the purpose of 
voting, no t-erson shall be deemed to 
have gained or lost a residence, by 
reason of his presence or absence, 
while employed in the service of the 
United States.” The effect of this 
constitutional provision ‘is not to 
disqualify such persons from gaining 
or losing a residence, but renders the 
fact of sojourn or absence impotent 
as evidence either to create or de- 
stroy it; in other words, presence or 
absence has primarily no effect upon 
the political status of such person. 
The question in each case is still as 
it was before the adoption of this 
provision of the Constitution, one of 
domicil or residence, to be decided 
upon all the circumstances of the 


case.” Matter of Cunningham, 45 
Misc. 206, 207, 91 NYS 974. 
{h] Person in soldiers’ home,— 


Under the New York constitution, 
where a person enters the soldiers’ 
home for the sole purpose of receiv- 
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The domi- 
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[§ 40] 2. Seamen. Since the roving occupation 
of a mariner necessarily precludes the idea of his 
establishing any fixed domicile during his short stop- 
page in various ports, his abode as established upon 
the adoption of his career is deemed to continue un-_ 
changed, although he can of course, if he so desires, 
fix upon a residence elsewhere which will be con- 
sidered as his home.’ 
domicile is usually the place where his wife and fam- 


If a seaman is married, his 


ily dwell,? particularly if he is a master of a vessel 


ing the benefits of the institution, 
his former residence must be consid- 
ered his domicile for citizenship. Mat- 
eee Smith, 44 Mise. 384, 89 NYS 
Half-pay officer.—An English 
in the navy upon half pay 
went to India, and remained there as 
a merchant for ten years, when he 
died, having acquired a very large 
fortune there. He always received 
his half pay, and from time to time 
applied for and received fresh leave 
of absence. It was held that he was 
domiciled in India, and that legacy 
duty did not attach upon his property 
there. Cockerell v. Cockerell, 2 Jur. 
INES rte 

[ij] Employees of East India Com- 
pany.—The acquisition of an Anglo- 
Indian domicile by persons in the 
military service of the East India 
Company has been discussed in sev- 
eral cases, but the question is now 
of little practical value. Craigie v. 
Lewin, 3 Curt. Eccl. 435; Jopp v. 
Wood, 4 De G. J. & S. 616, 69 EngCh 
472, 46 Reprint 1057; Atty.-Gen. v. 
Napier, 6 Exch, 217, 155 Reprint 520; 
Atty.-Gen. v. Pottinger, 6 H. & N. 
733, 158 Reprint 303; Drevon v. Dre- 
von, 10 Jur. N. S. 717. 

{k] A cadet at West Point who 
remains in the army until voluntary 
retirement thirty years later does 
not forfeit the domicile he previously 
had. Stevens v. Allen, 139 La. 658, 71 
S 936, LRA1916E 1115. 

Rak U. S.—Ex p. White, 228 Fed. 

Iowa.—Remey v. Burlington Bd. of 


a Neaqeebeee: 80 Iowa 470, 45 NW 
N. Y.—Ames v. Duryea, 6 Lans. 


155, 157 [aff 61 N. Y. 609 mem]; Mat- 
ter of Grant, 83 Misc. 257, 144 NYS 
567; Matter of Cunningham, 45 Misc. 
206, 91 NYS 974, 

Or.—Wood v. Fitzgerald, 3 Or. 568. 

Tenn.—Williams y. Saunders, 5 
Coldw. 60. 

Eng.—In re Patience, 29 Ch. D. 976; 
Brown v. Smith, 15 Beav. 444, 51 Re- 
print 609 (intent lacking). : 

“Although a soldier, while in the 
army, neither acquires nor loses his 
residence in the state in which his 
domicilé was when he entered the 
army, yet it is as competent for a 
soldier to abandon a domicile and ac- 
quire a new one as it-is for any other 
citizen; and his purchasing or rent- 
ing a dwelling house, to which he re- 
moves his family. and in which he 
lives, are evidence of a change of 
domicile, in the absence of any fact 
manifesting an intention not to re- 
main permanently in such new domi- 
cile.’” Ames vy. Duryea, supra. 

fa] Acts manifesting intention.— 
“The soldier may acquire a residence 
in the new locality. Wis calling the 
place his home, or believing it to be 
his home, does not legally make it 
such. It is not his view of the fact 
that governs; the facts themselves 
govern the question. Mere intention 
is not alone sufficient. It must exist, 
but must concur with and be mani- 
fest by resultant acts which are in- 
dependent of the presence of the sol- 
dier in the new locality.’ Matter of 
Cunningham, 45 Mise. 206, 91 NYS 
974. 

[b] Officer acquiring domicile in 
federal territory.—“It is now a gen- 
eral rule that a soldier does not ac- 
quire a domicile in the place where he 
is stationed, but this is not to say 


that an American officer may not ac- 
quire a domicile in federal territory 
of the United States if his actual 
residence in such federal territory 
is coupled with animus manendi there 
after his duty expires.” Matter of 
Grant, 83 Mise. 257, 269, 144 NYS 
567 


67. 

[ec] Acquisition of domicile incon- 
sistent with duty.—A military officer 
cannot acquire a domicile in a foreign 
country, which is incompatible with 
his duties and obligations; and the 
presumption of law is against his in- 
tention: to do so. Hodgson v. De 
Beauchesne, 12 Moore P. C. 285, 14 
Reprint 920. 

97. Matter of Grant, 83 Misc. 257, 
114 NYS 567. 5 

[a] “The French Code, for exam- 
ple, now provides that where any 
office is for life, the presumption of 
law is that the domicile of the officer 
is in the place where his functions 
must be discharged, and the law ad- 
mits of no proof to the contrary. 
Phillimore, § CLI. It was a very old 
rule of Roman law that a _ soldier 
would be presumed to have his domi- 
cile in the place where he served. D. 
50, 23. .. . The substance of the sen- 
sible rule of the French Code is ob- 
served generally in Europe whenever 
official obligations are inconsistent 
with a domicile elsewhere than at 
the place where the duties of the 
permanent otfice must be discharged.” 
Matter of Grant, 83 Misc. 257, 268, 
144 NYS 567. 

98. In re Toner, 39 Ala. 454 (na- 
tive of Ireland volunteering service 
for Confederate States in Civil War). 

99. Ex p. Cunningham, 13 Q. B. D. 
418. See President v. Drummond, 33 
Beav. 449, 55 Reprint 442 (English 
domicile acquired by a commission in 
English army, where original domi- 
cile was doubtful). 

1. Warren v. Warren, (Fla.) 75 S 
35; State v. Adams, 45 Iowa 99, 24 
AmR 760 (a United States citizen 
rendering involuntary service to the 
res Wie government in the War of 

2. s[ll.—Knowlton v. Knowlton, 155 
Tll. 158, 89 NE 595 [rev 51 Ill. A. 71]. 

La.—Erwin v. Butler, 5 La. 330. 
Me.—Boothbay v. Wiscasset, 3 Me, 


854 
Md.—Howard v. Skinner, 87 Md. 
556, 40 A 379, 40 LRA 753. 
Mass.—Bangs v. Brewster, 111 
Mass. 382; Hallet v. Bassett, 100 


es 167; Sears v. Boston, 1 Mete. 
N. Y.—Crawford v. Wilson, 4 Barb. 
504 (dictum); Matter of. Bye, 2 Daly 
525; Matter of Scott, 1 Daly 534; 
Sherwood v. Judd, 3 Bradf. Surr. 265. 

Pa.—Guier vy. O’Daniel, 1 Binn. 349 
note. 

Eng.—Ex p. Cunningham, 18 Q. B. 
D. 418; Reg. v. Hast Stonehouse, 4 
BH. & B. 901, 82 ECL 901, 119 Reprint 
335; Aikman v. Aikman, 3 Macq. 854; 
In re Patten, 6 Jur. N. S. 151. But 
see as to acquiring domicile by naval 
officers on half pay Cockerell v. Cock- 
erell, 2 Jur. Nis) 727. 

[a] Fishermen.—The domicile of 
a fisherman who usually lives in his 
boat in the Summer was held to be 
in the place where he boards in the 
paeees Boothbay v. Wiscasset, 3 Me. 

8. Porterfield v. Augusta, 67 Me. 
556; Stockton y. Staples, 66 Me. 197; 
Matter of Bye, 2 Daly (N. Y.) 525; 
Matter of Scott, 1 Daly (N. Y.) 534; 
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or man of substance having his business centered in 
one place,* but if unmarried, he retains his original 
domicile where he went to sea, under the general 
If a sailor has friends, property, or business 
interests in a certain place, and is in the habit of 
spending his time, when not at Sea, at such place, 
this place is to be regarded as his domicile.® 
eigner may acquire a domicile in the United States 
by continuous employment on the merchant marine 
of this country for a period of years, with the 
avowed intention of acquiring such domicile.’ 

As a general rule, a stu- 
dent, although an adult, does not acquire a legal 
domicile at an. educational institution where he re- 
sides with the ultimate intention of returning to his 


rule.® 


[§ 41] 3. Students. 


Sherwood v. Judd, 3 Bradf. Surr. 
ON, Y.) 267; Reg. v. East Stonehouse, 

Md B. 901, 82 ECL 901, 119 Re- 
et 385. 

4 Porterfield v. Augusta, 67 Me. 
556 (master mariner leaving home 
and family in New York not taxable 
in Maine where wife visited); Sher- 
wood v. Judd, 3 Bradf. Surr. (N. Y.) 
267, 276. 

“There is a wide difference between 
a mariner shipping from one port to 
another, and equally at home in any, 
without a single tie to attach him— 
and the master of a vessel, a man of 
substance, having his business al- 
ways centered in one spot, from 
which he is absent only for a tem- 
porary purpose, to which he constant- 
ly returns, where he marries and 
lives with his wife, where he de- 
scribes his residence in a Sworn offi- 
cial doeument, and where he dies. 
The home of the former is about as 
unstable and floating as the element 
on which he earns his livelihood, that 
of the latter as determined, constant, 
and settled as the nature of his pur- 
suits admits. As to the former, we 
may be compelled to resort to the 
domicile of origin in default of find- 
ing any other, as to the latter, there 
can be no difficulty in discovering his 
usual abode and habitation.” Shei-~ 
wood v. Judd, supra. 

5. Howard v. Skinner, 87 Md. 556, 
558, 40 A 379, 40 LRA 753; Matter of 
Scott, 1 Daly (N. Y.) 534. 

“Tf a seaman, without family or 
property, sails from the place of his 
nativity, which may be considered his 
domicil of origin, although he may 
return only at long intervals, or even 
be absent many years, yet if he does 
not by some actual residence or other 
means acquire a domicil elsewhere, 
he retains his domicil of origin.’ 
Thorndike v. Boston, 1 Mete. (Mass.) 
242, 246 [quot Howard vy. Skinner, 
supra]. 

6. Sherwood v. Judd, 3 Bradf. 
Surr. (N. Y.) 267; Guier v. O’Daniel, 
1 Binn. (Pa.) 349, note. 

[a] Settled home and place of 
pbusiness.—‘“‘A mariner, making his 
home in any town for more than a 
year, and following the business of 
his profession therefrom, acquired a 
settlement in such town.” Abington 
v. Boston, 4 Mass. 312, 315 [appr 
Granby v. Amherst, 7 Mass. 1]. 

- Bee: Matter of Bye, 2 Daly (N. Y.) 
5: 

8. Colo.—Parsons v. Peo., 30 Colo. 

388, 70 P 689. 


Ill.—Welsh vy. Shumway, 232 TIIl. 
oer 83 NE 549; Dale v. Irwin, 78 Ill. 
Ind.—Pedigo v. Grimes, 123) Ind: 


148, 113 NE 700. 
lowa.—V anderpoel vy. O’Hanlon, 53 
Iowa 246, 5 NW 119, 36 AmR 216. 


Me.—Sanders v. Getchell, 76 Me. 
158, 49 AmR 606. 
Md.—Shaeffer vy. Gilbert, 73 Md. 70, 


20 A 434. 


Mass.—In re Op. of Justices, 5 


Mete. 587; Putnam vy. Johnson, 10 
Mass, 488; Granby v. Amherst, 7 
Mass. 1. 


DOMICILE 


original home.® 


A for- 


[§ 43] 


Mo.—Hall v. Schoenecke, 128 Mo. 
661, 31 SW 97. 

Nebr.—Berry v. Wilcox, 44 Nebr. 
82, 62 NW 249, 48 AmSR 706. 

N. Y.—In re Garvey, 147 N. Y. 117, 
41 NE 439; In re Goodman, 146 N. Y. 
284, 40 NE 769; Matter of Rice, 7 
Daly 22. 

Oh.—State v. Kuhn, 11 OhS&CP 
321, 8 OhNP 197. 

Pa.—In re Fry, 71 Pa. 302, 10 AmR 
698; In re Lower Oxford Contested 
Hlection, 11 Phila. 641. 

See Kelly v. Garrett, 67 Ala. 304 
(domicile of minor student remains 
with father). 

Residence for education of children 
see supra § 22. 

Student’s residence for voting see 
Elections [15 Cyc 292]. 

9. Conn.—Perry v. Reynolds, 53 
ConniyoZie 3 Acopo. 

Ill.— Welsh. v. Shumway, 232 Ill. 
LA 83 NE 549; Dale v. Irwin, 78 Ill. 

Ind.—Pedigo vy. Grimes, 113 Ind. 
148, 138 NE 700. 

lowa.—Vanderpoel vy. O’Hanlon, 53 
Iowa 246, 5 NW 119, 36 AmR 216. 


Md.—Shaeffer v. Gilbert, 73 Md. 
66, 20 A ‘721. 
Hee ig awrened eg of Justices, 5 Mete. 

Mo.—Hall v. Schoenecke, 128 Mo. 
661, 31 SW 97. 

Nebr.—Berry v. Wilcox, 44 Nebr. 


82, 62 NW 249, 48 AmSR 706. 
N. H.—State v. Daniels, 44 N. H. 


383. 

N. Y.—Matter of Ward, 20 NYS 
606, 29 AbbNCas 187. 

Que.—Robert v. Dufresne, 7 Que. 
Prv2a26: 

See Hammerstein v. Lyne, 200 Fed. 
165 (domicile acquired abroad by 
study of music, with intent to re- 
main). 

{a] Circumstances controlling stu- 
dent’s domicile.—(1) ‘‘Going to a pub- 
lic institution, and residing there 
solely for the purpose of education, 
would not, of itSelf, give him a right 
to vote there, because it would not 
necessarily change his domicil; but 
in such case, his right to vote at that 
place would depend upon all the cir- 
cumstances connected with such resi- 
dence. If he has a father living; if 
he still remains a member of his fa- 
ther’s family; if he returns to pass 
his vacations; if he is maintained 
and supported by his father; these 
are strong circi mstances, repelling 
the presumption of a change of domi- 
cil. So, if he have no father living; 
if he have a dwelling-house of his 
own, or real estate, of which he re- 
tains the occupation; if he have a 
mother or other connexions, with 
whorn he has before been accustomed 
to reside, and to whose family he re- 
turns in vacations; if he describes 
himself of such place, and otherwise 
manifests his intent to continue his 
domicil there; these are all circum- 
stances tending to prove that his 
domicil is not changed. But if, hav- 
ing a father or mother, they should 
remove to the town where the col- 
lege is situated, and he should still 
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But an adult student who is inde- 
pendent of parental control and support may acquire 
a domicile at the place where such institution of 
learning is situated, if he regards the place as his 
home, or intends to remain there indefinitely, without 
any intention of resuming his former home.?® 

[§ 42] 4. Clergymen. 
that an ecclesiastic is presumed to be domiciled at 
the place of his eure,!° and his domicile is doubtless 
established by long continued residence with inten- 
tion to remain, or performance of his life work in 
one place,!t the temporary residence of a clergyman 
at his eure for the term of his ministerial appoint- 
ment does not necessarily fix his domicile there.’ ; 
5. Ambassadors, Consuls, and Other Offi- 


While it has been said 


remain a member of the family of 
the parent; or if, having no parent, 
or heing separated from his father’s 
family, not being maintained or sup- 
ported by him; or, if he has a family 
of his own, and removes with them 
to such town; or by purchase or 
lease takes up his permanent abode 
there, without intending to return to 
his former domicil; if he depend on 
his own property, income or industry 
for his support;—these are circum- 
stances, more or less concluSive, to 
show a change of domicil, and the 
acquisition of a domicil in the town 
where’ the college is situated. In 
general, it may pe said that an intent 
to change one’s domicil and place of 
abode is not so readily presumed 
from a residence at a public institu- 
tion for the purposes of education, for 
a given length of time, as it would 
be from a like removal from one 
town to another, and residing there 
for the ordinary purposes of life; and 
therefore stronger facts and circum- 
stances must concur to establish the 
proof of change of domicil, in the one 
case than in the other. But where 
the proofs of change of domicil, 
drawn from the various sources al- 
ready indicated, are such as to over- 
come the presumption of the con- 
tinuance of the prior domicil, such 
preponderance of proof, concurring 
with an actual residence of the stu- 
dent in the town where the public 
institution is situated, will be suffi- 
ecient to establish his domidcil, and 
give him a right to vote in that 
town.” In re Op. of Justices, 5 Mete. 
(Mass.) 587, 589. (2) “There is no 
doubt that a student may become 
a resident of the place where the col- 
lege is located, though he only went 
there for the purpose of attending 
school. Whether he has done so or 
not depends upon all the facts and 
circumstances. The facts that he is 
supported and maintained by his par- 
ents, and spends his vacation with 
them, are strong, but not necessarily 
conclusive, circumstances to prove 
that he has not changed his resi- 
dence.” Hall v. Schoenecke, 128 Mo. 
661, 666, 31 SW 97. 

10. Matter of Grant, 83 Misc. 257, 


144 NYS 567 [foll Phillimore §8 
CLIX! 
11. Matter of Riley, 86 Misc. 628, 


148 NYS 623. 
_ [a] Residence two years without 
intention to remain permanently.—— 
“A man may acquire'a domicile if he 
be personally present in a place and 
elect that as his home, even if he 
never design to remain there always 
but design at the end of some short 
time to remove and acquire another. 
A clergyman of the Methodist church, 
who is settled for two years, may 
surely make his home for two years 
with his flock, although he means at 
the end of that period to remove and 
gain another.” Welsh v. Shumway, 
232 Til. 54, 78, 838 NE 549 [quot Kreitz 
v. Behrensmeyer, 125 Ill. 141, 17 NE 
232, 8 AmSR 349]. 

12. Allgood vy. Williams, 92 Ala. 
551, 8S S°722. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee 


§§ 43-47] 


cials. Ambassadors, consuls, and other public offi- 
cials residing abroad in governmental service do not 
generally acquire a domicile in the country where 
their official duties are performed, but retain their 
original domicile.1? But such officials may acquire 
a domicile at their official residence, if they mani- 
fest the requisite intention, or if they engage in 
business or commerce inconsistent with, or extrane- 
ous to, their public or diplomatic character. If 
an official’s home is already in the country to which 
he becomes accredited, his acceptance of a position 
in the diplomatic or consular service there does not 
affect his domicile already acquired.1® In accord- 
ance with the general rule governing officials, gov- 
ernment officials and employees residing at Washing- 
ton do not generally acquire a domicile there, but re- 
tain their former domicile,1* and the same rule ap- 
ples to government officials and employees stationed 
elsewhere,!® although they may make their official 
residence their domicile, if they so intend.1® If the 
office is irrevocably conferred for life, the law fixes 
the domicile of the official at the place where his 
functions are to be performed.?° 

[§ 44] 6. Fugitives from Justice. A fugitive 
from justice who has aequired no domicile elsewhere 

13. Ark.—Wheat v. Smith, 50 Ark. 


266,-7 SW 1€1. 
La.—Walden v. Canfield, 2 Rob. 466 


Fla.—Dennis v. 


DOMICILE 


State, 17 Fla. 389. 
Ind.—Yonkey v. 
La.—Walden vy. 
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retains the domicile which he has left.21_ But he may 
acquire a domicile in the jurisdiction to which he 
removes, if he intends to remain there permanently 
or indefinitely, although his purpose is to avoid ar- 
Lesh<2¢ 

[§ 45] 7. Prisoners. Generally a person’s dom- 
icile is not changed by involuntary confinement in a 
penitentiary or other prison, but in such ease his 
former domicile remains.2* And accordingly a 
pauper prisoner retains his former settlement or 
domicile.?# 

[§ 46] 8. Refugees. A refugee who leaves his 
domicile on account of war or insurrection, in order 
to preserve his life or property, still retains his 
domicile in the place which he left,?> unless he shows 
an intention to acquire a new domicile of choice in 
the place where he has taken refuge.?® 

[§ 47] 9. Exiles. It has been said that a per- 
son’s domicile may be extinguished by act of law, as, 
for example, by sentence of exile for life, which 
puts an end to the status ecivilis of the criminal ;?" 
but it seems that generally a domicile will not be 
lost by a constrained residence in a foreign coun- 
try.28 Voluntary exile may work a change of domi- 
cile,?® 


change); Westlake Priv. Int. Law 
(1st ed) p 53 (original domicile lost 
by_life imprisonment). 


State, 27 Ind. 236. 
Canfield, 2 Rob. 


(ambassador, senator, and member of | 466. Status of prisoners see Convicts §§ 
cabinet). Minn.—Venable y. Paulding, 19 | 2-14 

Miss.—Wooldridge v. Wilkins, 4] Minn. 488. 24. Conn.—Grant vy. Dalliber; 11 
Miss. 360 (consul). N. H.—Atherton vy. Thornton, 8 | Conn, 234. 

N. Y.—Crawford v. Wilson, 4 Barb. | N. H. 178. Me.—Bangor v. Frankfort, 85 Me. 
504; Arnold v. United Ins. Co., 1 N. ne v. Grizzard, 89 N. C.| 126, 26 A 1088; Topsham v. Lewiston, 


Johns. Cas. 363. 

Oh.—Egan v. Lumsden, 2 Dism. 168 
(public officials abroad). 

Tenn: Hascall Sv. «Hafford,, .107 
“Tenn. 355, 65 SW 4238, 89 AmSR 952; 
Stratton v. Brigham, 2 Sneed 420 
(ambassadors). 

sane —Urquhart v. Butterfield, 37 
ine. 357; Douglas v. Douglas, L. R. 

Eq. 617, 10 ERC 355; Niboyet v. 
Niboyet, 4 Pp. Dees: Bruce v. Bruce, 2 
B. & P. 229 note; Atty.-Gen. v. Rowe, 
1H. & C. 31 (Englishman appointed 
chief justice of Ceylon); Atty.-Gen. v. 
Pottinger, 6 H. & N. 733; Maltass v. 
Maltass, 1 Rob. Hecl. 67. 

Oni.—Ryan v. Malo, 12 L. C. Rep. 


Privileges and immunities see Am- 
bassadors and Consuls §§ 21-32. 

14. Mooar v. Harvey, 128 Mass. 
219; Darragh v. Bird, 3 Or. 229; 
Heath v. Samson, 14 Beavy. 441, 51 
Reprint 356. 

15. Arnold v. United Ins. Co., 1 
Johns. Cas. (N. Y.) 363 (per Kent. J.). 

[a] Reason for rule.—‘If they én- 
gage in business inconsistent with, 
or foreign to their public or diplo- 
matie character, they are thenceforth 
to be considered as domiciliating 
themselves abroad, and becoming as 
subjects, amenable to the ordinary 
jurisdiction of the state. (Vattel, 
Wit a4.) As .they— contribute, by 
their industry and property, when 
“engaged in trade, to aid the govern- 
ment under which they reside, it is 
but reasonable, that the enemies of 
that government shouid have a right 
to hold their property responsible, as 
that of an enemy.’ Arnold v. United 
ins: Co, 1. Jonms. Cask GNeey.)i5 863, 
368. 

[b] Besidence to constitute a 
domicile must not be such as is pre- 
scribed by the duties of office. Hal- 
dane v. Eckford, L. R. 8 Eq. 631; Ud- 
ny v. Udny, L. Ri 1 H.-L. Se. 441. 

16. Sharpe v. Crispin, L. R.1 P. & 
D. 611; Atty.-Gen. v. Kent, 1H. & C. 
12, 158 Reprint 782. 

17. U. S.—Woodworth v. St. Paul, 
etc., R. Co., 18 Fed. 282, 5 McCrary 


574. 

D. C.—Bradstreet v. Bradstreet, 18 
D. C. 229 (clerk of senate judiciary 
committee). 


115 (government watchman at the 
treasury department, Washington). 


Pa.—Com. v. Jones, 12 Pa. 365. 
18. Cal.—Peo. v. Holden, 28 Cal. 
123 (employees of Indian reserva- 
tions). 


Mo.—Lankford v. Gebhart, 130 Mo. 
621, 32 SW 1127, 51 AmSR 585 (land- 
office and railway mail service). 
eee Y.—In re Highlands, 22 NYS 

Or.—Wood vy. Fitzgerald, 3 Or. 568. 

Pa.—-Dauphin County y. Banks, 1 


Pearson 40. 

19), Pe0.) Vv. Holden,’ 285) Cal, “t23% 
Venable v. Pauldirg, 19 Minn. 488; 
Atherton y. Thornton, 8 N. H. 178; 
Wood vy. Fitzgerald, 3 Or. 568. 

20. Wheeler v. Cobb, 75 N. C. 21; 
Com*iva Jones) 12Pa. 365. 

21. Cobb v. Rice, 130 Mass. 231. 

Extradition of fugitives see Extra- 
dition [19 Cyc 60; 19 Cye 84]. 

22. Young v. Pollak, 85 Ala. 439, 5 
S 279; Wolf v. Shenandoah Nat. Bank, 
84 Iowa 138, 50 NW 561. 

[a] Voluntary character of re- 
moval.—Where the party has fled 
from his home to escape arrest for a 
violation of the criminal law, his re- 
moval will not be considered as hav- 
ing been effected under compulsion. 
Young v. Pollak, 85 Ala. 4389, 5 S 279. 
Compare Loustalan vy. Loustalan, 
[1900] P. 211 (where the court dif- 
fered among themselves as to this). 


23. Ala.—Young v. Pollak, 85 Ala. 
439, 5 S 279. 

Conn.—Grant vy. Dalliber, 11 Conn. 
234. 


Ga.—Barton v. Barton, 74 Ga. 761. 


Ill—Ware y. Schintz, 190 Ill. 189, 
60 NE 67. 
Mass.—Whately v. Hatfield, 196 


Mass. 393, 82 NE 48, 13 AnnCas 690. 

Nebr.—Walker v. Stevens, 52 Nebr. 
Re , 712 NW 1088. 

Y.—Peo. y.. Cady, 143 N. Y. 


100) 37 NE 673, 25 LRA 399 (under 
the New York constitution). 

{a] Life imprisonment. — The 
question whether or not life impris- 
onment will effect a change of a 
person’s domicile has been discussed 
by the text-writers, but does not ap- 


pear to have been settled by the 
courts. See Jacobs Domicile (Ed. 
1887) §§ 274; 275 (probably no 


Miss. 665. 


74 Me. 236, 43 AmR 584 [dist Wash- 
ington v. Kent, 38 Conn. 249; Reading 
v. Westport, 19 Conn. 561]. 

Mass.—Whately v. Hatfield, 196 
Mass. 393, 82 NE 48, 13 AnnCas 690; 
Agnew v. Platt, 15 Pick. 417 [overr 
on other grounds Marsh v. Putnam, 3 
Gray 551]. 

Vt.—Baltimore y. Chester, 53 Vt. 
315, 38 AmR 677; Northfield v, Ver- 
shire, 33 Vt. 110; ‘Woodstock v. Hart- 
land, 21 Vt. 563. 

Pauper settlement generally see 
Paupers [30 Cyc 1059]. 

Interruption by imprisonment see 
Paupers [30 Cye 1094]. 

25. U. S.—White v. Brown, 29 F. 
Casi (No.) £7,538 15 Wall® Ir. 217, 

La.—Folger v. Slaughter, 19 La. 
Ann, 323. 

Md.—De Fontaine v. De Fontaine, 5 
Harr. & J. 99 note; Baptiste v. De 
Volunbrun, 5 Harr. & J. 86. 

Miss.—Weaver v. Norwood, 59 


Ekxng.—De Bonneval v. De Bonneval, 
1 Curt. Eccl. 856; In re Duleep Singh, 
7 Morr. Bankr. Cas. 228 (under com- 
pulsion of belligerent power). 

[a] Domicile of refugees not 
changed by trading or voting.—In the 
Civil War, persons who “had to leave 
their domiciles and undergo a tem- 
porary exile, during which they have 
constantly evinced the will and inten- 
tion to return to their long estab- - 
lished homes, should not be deemed 
to have changed their domiciles, from 
having engaged in trade during their 
sojourn, and from having voted occa- 
sionally at loosely conducted elec- 


tions.” Folger v. Slaughter, 19 La. 
IN MIRE SAB eee 
26. Ennis v. Smith, 14 How. 


(U. S.) 400, 14 L. ed. 472; White v. 
Brown, 29 F. Cas. No. 17,538, 1 Wah. 
Jr, 217; In re Duleep Singh, 7 Morr. 
Bankr. Cas. 228. 

py Aad ICH 7 Ob CO Auan Wd Ss i al SE lb 
Se. 441. And see De Bonneval v. De 
Bonneval, 1 Curt. Hecl, 856. 

23.. Hnnis” ‘v. Smith, “14 How. 

S.) 400, 14 L. ed. 472; Hardy v. 

De Leon, 5 ‘Tex. 211; In re D’OrTeans, 
5 Jur. N. S. 104. 


S29, Ennis? Ve smith” 14 Efow. 
(U. S.) 400, 14 L. ed. 472. 
[a] Removal after conquest.— 
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[§ 48] 10. Absconding Debtors. A person leav- 
ing his domicile to avoid the effects of his pecuniary 
embarrassment, but with the intention of returning 


DOMICILE 


thereto, does not thereby change his domicile.2° A 
IV. CONTINUANCE OR LOSS OF DOMICILE 


[§ 49] A. Continuance until Termination by 
A domicile once acquired, 


Change. 


When General Kosciusko removed 
from Poland to France and resided 
there fifteen years it was held that 
he acquired a domicile there, since re- 
moval from a conquered country, 
where there was no compulsion, and 
merely because of a dislike to the new 
sovereignty, would not be deemed in- 
voluntary. Ennis v. Smith, 14 How. 
(U. S.) 400, 14 L. ed. 472. 

30. In re Filer, 108 Fed. 209; Jen- 
nison vy. Hapgood, 10 Pick. (Mass.) 
77; Lindsay v. Murphy, 76 Va. 428; 
Udnyav. Udny, . R.1 Bi. Se: 441; 
Briggs v. Briggs, 5 P. D. 163; Pitt v. 
Pitt, 4 Maeq. 627. 

[a] Where absconding debtors 
purchase land and live upon it, there- 
by evidencing an intention to remain, 
they acquire a domicile. Eck v. Hoft- 
man,755 Cal. 501: 

831. Ayer v. Weeks, 65 N. H. 248, 
18 A 108, 23 AmSR 37, 6 LRA 716. 

32 3 S.—Desmare Vin ON SS 293 
U. Ss. 605, 23 I, ed, 959; Mitchell v. 
AS; 21 Wall. Sb0heg teed. loses 
Ennis v. Smith, 14 ‘How. 400, 14 10, 
ed. 472; The Friendschaft, 3 Wheat. 
14, 4 Te: ed. 322; Pannill v. Roanoke 
Times Co., *252n-Medy 910% Stein v. 
Fleischmann Co., 237 Fed. 679; Flynn 
v. Fidelity, etc, Co., 145 Fed. 265; 
Illinois L. Ins, Conv. Shenehon, 109 
Fed. 674; In re Filer, 108 Fed. 209; 
‘In re Williams, 99 Fed. 544; Marks v. 
Marks, 75 Fed. 321; Johnson v. Twen- 
ty-One, Bales, ete; 130 FY Cas: No: 
7,417, 2 Paine 601, 8 Wheel. Cr. (N. 
Ye) 4385 Powers ive Mortee, -19" FF. 
Cas. No. 11,362; Prentiss v. Barton, 
LOH Cac wNoy Lissa ely Brock 7389: 
White v. Brown, 29 F. Cas. No. 17,- 
538, 1 Wall. Jr, 217: 

Ala.—Allgood v. Williams, 92 Ala. 


551, 8 S 722; Caldwell v. Pollak, 91 


Ala, 353, 8 S 546; Merrill v. Morris- 
sett, 76 Ala. 483; Murphy v. Hunt, 75 
Ala. 438; Talmadge v. Talmadge, 66 
Ala. 199; Daniel v. Hill, 52 Ala, 430; 
Glover v. Glover, 18 Ala, 367; State 
v. Hallett, 8 Ala. 159. 

‘ €al.—in re Samuel, Myr. Prob. 228. 

Colo.——Jain v. Bossen, 27 Colo, 423, 
62 P 194. 

Conn.—Hartford v. Champion, 58 
Conn, 268, 20 A 471; New Haven First 
Nat. Bank v. Balcom, 35 Conn. 351. 

Dak.—Gardner v. Board of Educa- 
tion, 5 Dak. 259, 38 NW 433. 

Del.—State v. Frest, 4 Del. 558. 

Fla.—Smith y. Croom, 7 Fla. 81. 

Ga.—Taylor v. Jeter, 33 Ga. 195, 
81 AmD 202; Shirley v. State, 1 Ga. 
A. 143, 57 SE 912, 

Ill—Welsh v. Shumway, 232 Ill. 
54, 88 NE 549; Peo. v. Moir, 207 111. 
180, 69 NE 905, 99 AmSR 205; Van 
Matre v. Sankey, 148 Ill. 536, 36 NE 
G28, S9ae AMOR) 296.) 23 daRAS 65: 
Cooper v. Beers, 143 Ill. 25, 33 NE 
61; Behrensmeyer vy. Kreitz, 135 Ill. 
591, 26 NE 704; Hayes v. Hayes, 74 
Tie 312. 

Ind.—Astley v. Capron, 89 Ind, 167; 
Schmoll vy. Schenck, 40 Ind. A. 581, 
82 NE 805; Green v. Simon, 17 Ind. 
A. 360, 46 NE 6938, 

Iowa.—Farrow  v. Farrow, 162 
Iowa 87, 143 NW 856; Barhydt v. 
Cross, 156 Iowa 271, 136 NW 525, 40 
LRANS 986, AnnCas1915C 792; Glot- 
felty v. Brown, 148 Iowa 124, 126 
NW 797; Cover y. Hatten, 136 Iowa 
oS eS is 4 NW 470; In re Titterington, 
130 Iowa 356, 106 NW 761; Tuttle v. 
Wood, 115 Towa 507, 88 NW 1056; 
Botna Valley State ‘Bank v. Silver 
City Bank, 87 Iowa 479, 54 NW 472 
Vanderpoel v. O’Hanlon, 53 Iowa 246, 
5 NW 119, 36 AmR 216; Nugent v. 
Bates, 51 Iowa 77, 50 NW 76, 33 AmR 


whether by ori- 


117; Church y. Crossman, 49 Iowa 
444, But compare Ludlow v. Szold, 
90 Iowa 175, 57 NW 676. 
Ky.—Semple y. Com., 181 Ky. 675, 
205 SW 789; Ashland y. Catlettsburg, 
Ll eke, 364, 189 SW 454; Graves v. 
Georgetown, 154 Ky. 207, 157 SW. .335 
Helin we Com, 135 Ky. 392. 22) IS 
196; Erwin v. Benton, 120 Ky. 536, 
87 SW 291, 27 KyL 909, 9 AnnCas 


quired.*” 


264; Lebanon y. Biggers, 117 Ky. 
430, 78 SW 213, 25 KyL 1528. 
La.—George v. George, 143 La. 


1032, 79 S 832; Stevens v. Allen, 139 
LA, GES, TS 936, LRA1916H 1115; 
Lumberton First Nat. Bank vy. Hin- 
ton, 123 La. 1018, 49 S 692; Ballard 
Puleston, 113 La. 239, 36 S 951; Bal- 
lard, vy. Buleston,: 113, Was 235,436 4S 
951; Marks vy. Germania Savy. Bank, 
110° La, 659; 34 S 725; Simmons’ 
Succ., 109 La. 1095, 34 S 101; Steers’ 
Suecs 44) Las Amine ab bile: ueSisS! 203i 
State v. Steele, 33 La. Ann. 910; San- 
derson v. Ralston, 20 La. Ann. 312; 
Hranisin: Ss eS uces= 1 ae Ann e395" 
Cole vy. Lucas, 2 La. Ann, 946; Gravil- 
lon y. Richards, 13 La, 293, 33 AmD 
563. 

Me.—Mather vy. Cunningham, 105 
Me. 326, 74 A 809, 29 LRANS 761, 18 
AnnCas 692; Fayette v. Livermore, 62 
Me, 229; North Yarmouth v. West 
Gardiner, 58 Me. 207, 4 AmR 279; 
Gilman y. Gilman, 52 Me. 165, 83 
AmD 502; Littlefield v. Brooks, 50 
Me. 475; Brewer v. Linnaeus, 36 Me. 
428; Wayne vy. Greene, 21 Me. 357. 

Md.—Chew y. Wilson, 93 Md. 196, 
48 A 708. 

Mass.—White y. Stowell, 229 Mass. 
594, 119 NE 121; Phillips v. Boston, 
183 Mass. 314, 67 NE 250; Pickering 
v. Cambridge, 144 Mass. 244, 10 NE 
827; Borland vy. Boston, 132 Mass. 
89, 42 AmR 424; Cobb vy. Rice, 130 


Mass. 231; Bangs v. Brewster, 111 
Mass. 382; Hallet v. Bassett, 100 
Mass. 167; Shaw vy. Shaw, 98 Mass. 


158; Wilson v. Terry, 11 Allen 206; 


Bulkley v. Williamstown, 3 Gray 
493; Otis v. Boston, 12 Cush. 44; Mc- 
Daniel we Kine, 5) Cush.) 469 in sre 


Op. of Justices, 5 Metce. 587; Kilburn 
v. Bennett, 3 Mete. 199; Thorndike 
v. Boston, 1 Metc, 242; Abington v. 
North Bridgewater, 23 Pick. 170; Jen- 
nison y. Hapgood, 10 Pick. 77. 

Mich.—Beecher  v. Detroit, 114 
Mich. 228, 72 NW 206; Warren v. 
Board of Registration, 72 Mich. 398, 
40 NW 553, 2 LRA 203; Campbell v. 
White, 22 Mich. 178; In re High, 2 
Dougl. 515. 

Miss.—Morgan v. Nuns, 54 Miss. 
308; Hairston v. Hairston, 27 Miss. 
704, 61 AmD 530. 
yams Va Vwalkery iaiVioumeA, 

N. H.—Hanson vy. Hanson, 103 A 
307; Ayer v. Weeks, 65 N. H. 248, 18 
A 1108, 23 AMS ER s3u,..6 RA 716; 
Hart y. Lindsey, 17 N, Fico s 43 
as 597; Moore v. Wilkins, 10 N. H. 

N. J— Guggenheim v. Long Branch, 
S0UN: J. ie 246,76 As838) [evttiass N. 
J. Li. 628, 84°A. 21]; Clark y. Likens, 
ZGr Na dee ee2 Os Cadwalader v. How- 
eli yal SaeNE de iby 138; Watkinson y. 
Watkinson, GSeNe de Ea. 632, 60 A 931, 
69 LRA 397, 6 AnnCas 326 [rev 67 
N. J. Ea. 143, 58 A 384]; In re Rus- 
sell, 64 N. J. "Eq. 313, 53 A 169; Val- 
entine v. Valentine, 61 Nigar Bq. 400, 
48 A 593; Hervey v. Hervey, 56 N. J. 
Ba. 166, 38 A 767 [aff 56 N. J. Eq. 
424, 39 oN 762]; Firth v. Firth, 50 N. 
Ae Eq. 137, 24 A 916. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950; De Meli v. De Meili, 


[§§ 48-49 


debtor who has left his domicile with the intention 
of never returning thereto still retains such domi- 
cile until he has gained another elsewhere.*+ 


gin or choice, continues until a new domicile is ac- 
There 


is some slight authority to the ef- 


120 N. Y. 485, 24 NE 996, 17 AmSR 
652 [aff 5 NYCivProc 306, 67 HowPr 


ZO UpUyAM We) WWE ba.e boa INe aes 
556; Matter of Rooney, 172 App. 
Dir, 204, 159) NYS 132 Ue one erst 


Coma tHart) 1 50= Ap pw Dihyc4 boss) 
NYS 81 [mod on other grounds 208 
N. Y. 617 mem, 102 NE 1115]; Matter 
of Morrison, 52°Hiun 202, 5 NYS 390 
[aff 117 N. Y. 6388 mem, 22 NE 1130 
mem]; Ames v. Duryea, 6 Lans. 155 
[aff 61 N. Y. 609° mem]; Hegeman vs 
Fox, 31 Barb. 475; Crawford v. Wil- 
son, 4 Barb. 504; Chaine v. Wilson, 
T4Ne WY Super. 6703, 8h Abber wis. 
Matter of Bye, 2 Daly 525; Roberti 
v. Methodist Book Concern, 1 Daly 3; 
Matter of Balch, 98 Misc. 419, 156 
NYS 1006 [aff 175 App. Div. 933 mem, 
161 NYS -1117 mem; Post y. Post; 
71 Misc. 44, 129 NYS 754 [aff 149 App. 
Div. 452; 1383 INYS*1157 (aff 210 Noy: 
607 mem, 104 NE 1139 mem)]; Mat- 
ter of Golden, 40 Misc. 544, 82 NYS 
990; Plant v. Harrison, 36 Misc. 649, 
74 NYS 411; Matter of Brant, 30 
Mise. 14, 62 NYS 997, 1 Mills. Surr. 
400; Matter of Cleveland, 28 Misc. 
369, 59 NYS 985; Matter of Cole- 
brook, 26 Wise) 139)> 55> NYS siGiis 
Matter of Dimock, 11 Misc. 610, 32 
NYS 920 [afi AApp. eDiv. S015 39 
NYS 501]; Haves Costume Co. vy. 
Pratt, 2 Mise. 420, 22 NYS 74; In re 
Gould, Ie Sa ose fart Lede INa you oe 
mem, 30 NE 865 mem]; Brown v. 
Ashbough, 40 HowPr 260; Butler v. 
Butler, 134 NYS 108 [aff 153 App. 


Div. 900 mem, 138 NYS 1109 mem]; 


In re Wrigley, 8 Wend. 134; Graham 
v. Public Administrator, 4 Bradf. 
Surr. 127; Isham v. Gibbons, 1 Bradf, 
Sob oan 

N. C.—Plummer y. Brandon, 40 N. 
C..190; Horne v. Horne, 31 N. C. 99. 
But see infra note 33. 

Oh.—Greene v. Burkhardt, 11 OhS 
&CP 7399, 8 OhNP 237; In re wale 
liamson, 6 OhS&CP 47, 6 OhNP q9. 

Or.—Pickering v. Winch, 48 Or. 
500, 87 P 763, 9 LRANS 1159. 


Pa.—Price vy. Price, 156 Pa. 617, 27 * 


A 291; Hindman’s App., 85 Pa. 466; 
Reedis® App... Pan 3sse nye Ss Blec- 
tion Case, rai Pa. 302, 10 AmR 698; 


In re Hood, 21 Pa. 106; Guier ‘wv. 
O’Daniei, 1 Binn. 349 note; Desesbats 
v. Berquier, 1 Binn. 336, 3 AmD 448; 
Hunnings vy. Hunnings, 55 Pa. Super. 
261; esh v. Lesh, 13 “Pa. Dist. 537: 
Bremme’s Hst., 2 Pa, Dist. 455; Labe 
v. Brauss, 2 Pa. Dist. aay aly? Pa. Co. 
255; Burch y. Taylor, i Phila.) 224) 

S. C—Bradley v. Lowry, 17 S. C. 
Ito eal, SI) ey aciOy ake 

Tenn. —Denny v. Sumner County, 
134 Tenn. 468, 184 SW 14, LRA1917A 
285; Keelin v. Graves, 129 Tenn. 103, 
165 SW 232, LRA1915A 421; Sparks 
v. Sparks, 114 Tenn. 666, 88 SW glia 
Kellar v. Baird, 5 Heisk. as Wil- 


liams v. Saunders, 5 Coldw. 60; 
White vy. White, 3 Head 404; Layne 
Vv. Pardee, 24 Swan 232: But see 


Denny vy. Sumner County, 134 Tenn. 
468, 184 SW 14, LRAI917A 285 
(change to domicile of origin). 
Tex.—Cross v. Everts, 28 Tex. 528; 
Ex p. Blumer, 27 Tex. 734; Tram- 
mell y. Trammell, 20 Tex. 406; Shep- 
herd v. Cassiday, 20 Tex. 24, 70 AmD 
372; State v. Barrow, 14 Tex. 179, 
65 AmD 109; Hardy v. De Leon, 5 
Tex. 211; McIntyre y. Chappell, 4 
Tex. 187; Holliman vy, Peebles, 1 


ex (6ioe 

Vt.—Turner Vv. Lurners ss? Wits Gb, 
88 A 8, 47 LRANS 505; ‘Rockingham 
v. Springfield, 59 Vt. 521, ae ee ie 8 
Anderson v. Anderson, 42 Vt. 350, 1 
AmR 334. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


z 
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§§ 49-51] 


fect that one may abandon a domicile without ac- 
quiring a new one,?* in which case the place of actual 
residence is said to be the domicile regardless of an 
It has also been held 
that a domicile of choice may be abandoned without 
acquiring a new domicile of choice; that in such 
eases the domicile of origin is resumed as a matter 


intent not to remain there.®4 


of law.%® 


[§ 50] 


Va.—Lindsay v, Murphy, 76 Va. 
428; Pilson v. Bushong, 29 Gratt: (70 
Via.) 229% 

W, Va.—Brown y. Beckwith, 58 W. 
Va. 140, 51 SE 977, 1 LRANS 778, 
112 AmSR 955; White v. Tennant, 31 
W. Va. 790, 8 SE 596, 18 AmSR 896. 

Wis.—Seibold v. Wahl, 164 Wis. 
82, 159 NW 546, AnnCas1917C 400; 
Miller v. Sovereign Camp W. W., 140 
Wis. 505, 122 NW 1126, 133 AmSR 
1095, 28 LRANS 178; Kempster v. 
Milwaukee, 97 Wis. 343, 72 NW 743; 
Kelloggs v. Winnebago County Suprs., 
42 Wis. 97. 

Wyo.—Duxstad vy. Duxstad, 17 
Wyo. 411, 100 P 112, 129 AmSR 1138. 

Eng.—Udny v. Udny, L. R. 1 H. L. 
Sc. 441; Bell v. Kennedy, L. R. 1 H. 
ba Se 307; In re Grove, 40 Ch, D. 
216; Urquhart We: Butterfield, 3a Ch. 
IBS 357; In re Marrett, 36 Ch. D. 400; 
Bruce v. Bruce,2 B. & P. 229 note, 
126 Reprint 1251; Munro v. Munro, 7 
Cl. & F. 842, 7 Reprint 1288; Cragie 
v. Lewin, 3 Curt. Eccl. 435; DeBon- 
neval vy. DeBonneval, 1 Curt. Eccl. 
856; Jopp v. Wood, 4 De G. J. & S. 
616, 69 EngCh 472, 46 Reprint 1057; 
Reg. v. Stapleton, 1 E. & B. 766, 72 
ECL 766, 118 Reprint 623, 18 Engl& 
Eq 300; Matter of Steer, 3 H. & N. 
594, 157 Reprint 606; Aity.-Gen. v. 
Winans, 65 J. P. 819; Walcot v. Bot- 
field, Kay 534; Forbes v. Forbes, Kay 

41, 69 Reprint 145; Atty. -Gen. Vv. 
Blucher de Wahlstatt, Sy Sl kg OPN RY EE 
159 Reprint 576; Atty.-Gen. vy. Rowe, 
1H. & C. 31,-158 Reprint 789; Crook- 
enden v. Fuller, 5 Jur. N. S. 1222; 
Lyall vy. Paton, 35 L. J. Ch. 746; Aik- 
man vy. ‘Aikman, 3 Macq. 854; Munroe 
v. Douglas, 5 Madd, 379, 56 Reprint 
940; Atty.-Gen. v. Dunn, 6 M. & W. 
511, 151 Reprint 514; Somerville v. 
Somerville, 5eViesS ie 750, 31 Reprint 
839. 

Can.—Jones v. Saint John, 30 Can. 
S. C. 122; Wadsworth v. McCord, 12 
Can. S. C. 466 [aff sub nom McMul- 
jen y. Wadsworth, 14 App. Cas. 631]; 
Coyne vy. Ryan, 21 CanLTOccNotes 
498. 

Ont.—Bonbright v. Bonbright, 2 
Ont. L. 249; Bonbright v. Bonbright, 
1 Ont. L. 629; Magurn v. Magurn, 3 
Ont. 570 [app dism 11 Ont. A. 178]; 
Wanzer Lamp Co, v. Woods, 13 Ont. 
Pre 611. 

Que.—O’Meara v. O’Meara, 49: Que. 
Super. 334. 

“A domicile once acquired contin- 
ues not only until it is abandoned 
but gntil another is acquired.” Plant 
v. Harrison,. 36 Misc. 649, 656, 74 
NYS 411. 

[a] Beason for rule—(1) “EHv- 
ery one is presumed to be a subject 
of some government while living; 
and the law of some country must 
control the disposition of his prop- 
erty upon his decease. It is there- 
fore an established principle of ju- 
risprudence, in regard to the succes- 
sion of property, that a domicil once 
acquired continues until a new one 
is established.” Gilman v. Gilman, 
52 Me. 165, 174, 88 AmD 502. (2) 
“Every person has a domicil some- 
where; and no person can have more 
than one domicil at the same time, 
for one and the same purpose. It 
follows, from these maxims, that a 
man retains his domicil of origin till 
he changes it, by acquiring another; 
and so each successive domicil con- 
tinues, until changed by acquiring 
another. And it is equally obvious, 
that the acquisition of a new domicil 


B. Loss by Temporary Absence. 
established domicile is not lost merely by temporary 


DOMICILE 


of years.°§ 


(19C.J.] 423 


absence therefrom, or temporary residence else- 
where,®* however long continued,*? even for a period 


[§ 51] ©. Concurrence of Residence and Inten- 
tion—1. In General. 
domicile must have been completely perfected and 
hence there must have been a concurrence both of 


The acquisition of the new 


the factum of removal and the animus to remain in 


An 


does, at the same instant, terminate 
the preceding one.’ ~ Ins re 4Op of 
Justices, 5 Metc. (Mass.) 587, 589. 
To same effect McDaniel v. King, 5 
Cush. (Mass.) 469. 
Ads ace of domicile see supra 

Presumption of continuance 
infra §§ 66, 67. 

33. Hicks y. Skinner, 72 N. C. 1. 

34. Hicks v. Skinner, 72 ING CLs 

85. See infra Se bbc 

36. U. S.—Collins vy. Ashland, 112 
Fed. 175; Illinois L, Ins. Co. v.. Shen- 
ehon, 109 Fed. 674. 

Ala.—Young v. Pollak, 85 Ala. 439, 
5 S 279; Griffin v. Wall, 32 Ala, 149. 

Colo.—Jain v. Bossen, 27 Colo. 423, 
426, 62 P 194; Newlon-Hart Grocer 
Co. v. Peet, 18 Colo. A. 147, 70 P 446. 

Conn.—F airfield v. Easton, 73 Conn, 


735, 49 A 200. 
Ida.—lIlo vy. Ramey, 18 Ida. 642, 112 


P1126. 

Ind.—Yonkey vy. State, 27 Ind. 236. 

Iowa.—Babcock v. Board of Equal- 
ization, 65 Iowa 110, 21 NW 207. 

Ky.—Graves v. Georgetown, 154 
Koya 207, LDCR ON oss) ELL ©omr 
135 Ky. 392, 122 SW 196; Erwin’ v. 
Benten, 120 Ky. 536, 87 SW 291, 27 
KyL 909, 9 AnnCas 264, 

La.—State v. Joyce, 123 La. 631, 
633, 49 S 219; New Orleans v. Shep- 
pard, 10 La. Ann, 268. 

Me.—Wayne v. Greene, 21 Me. 357. 

Mass.—White vy. Stowell, 229 Mass. 
594, 119 NE 121; Com. v. Walker, 4 
Mass. 556; In re Sacket, 1 Mass. 58. 

Mich.—Warren v. Board of Regis- 
tration, 72 Mich. 398, 40 NW 553, 2 
LRA 2038. 

Mo.—State v. Sheppard, 218 Mo. 
656, 117 SW 1169, 131 AmSR 568; 
McDowell vy. Friedman Bros. Shoe 
Coy L385 Mor PAL 21765 11S SW 1028s 
State v. Banta, 71 Mo. A. 32. 


see 


N. H.—Hart v. Lindsey, 17 N. H. 
235, 48 AmD 597. 
INAS tatelav: Rosse Zou N. Jes 


517 (occasional absence with inten- 
tion to return); Watkinson y. Wat- 
kinson, 68 N. J. Eq. 632, 60 A 981, 
69 LRA 397, 6 AnnCas 326. 

N. Y.—Hart v. Kip, 143 Ney. 30G: 
42 NE 712, 25 NYCivProc 205; Mills 
v. Starin, 119 App. Div. 336, 104 NYS 
230 [aff 21 App. Div. 409, 47 NYS 
569]; Post v. Post, 71 Misc, 44, 129 
NYS 754 [aff 149 App. Div. 452, 133 
NYS 1057. (aff 210° N. Y. 607 mem, 
104 NE 1139 mem)]; Bennett v. Wat- 
son, 19 Misc. 260, 44 NYS 247, 26 
NYCivProc 128 [aff 21 App. Div. 409, 
ke 569];.In re Hector, 24 NYS 
475. 

Wash.—McCord _ v. Rosene, 39 
Wash, 1, 80 P 793 (under Ballinger 
Codes & St. Annot. § 1322). 

W. Va.—White v. Tennant, 31 W. 
Va. 790, 8 SE 596, 13 AmSR 896. 

Wis.—Miller y. Sovereign Camp 
Ww. W., 140 Wis. 505, 122 NW 1126, 
133 AmSR 1095, 28 LRANS 178. 

[a] Commercial domicile. — “It 
was not intended that commercial 
domicil should be forfeited by tem- 
porary absence at the domicil of ori- 
gin, nor that resident merchants 
should be subjected to loss of rights 
guaranteed by treaty, if they failed 
to produce from the domicil of origin 
that evidence which residence in the 
domicil of choice may have rendered 
it difficult if not impossible to ob- 
tain.” Lau Ow Bew v. U. S., 144 U. 
SOP47, 63,129 SCt_ 5477936" Le edt 340 
[quot U. S. v. Chin Quong Look, 52 
Fed. 203, 204] (per Fuller,:J.). 


the new locality before the former domicile can be 
considered lost.?° 


The mere intention to acquire a 


Temporary absence with intention 
to return see Supra § 19. 

Temporary residence for business, 
health, or pleasure see supra § 22 

ree AE, S.—Sun Printing, eUC., 
Assoc. v. Edwards, 194 U. S. 377, 24 
SCt 696, 48 L. ed. 1027. 

N. Y.—Peo. v. Platt sli Nem emeloOy 
22 NE 937. 

Pa.—In re Barclay, 259 Pa. 401, 103 
A 274. 

FEN rer et v. Murphy, 76 Va. 

W. Va.—White v. Tennant, 31 W. 
Va. 790, 8 SE 596, 183 AmSR 896. 

“A resident of one country, going 
to another with the intention of re- 
siding there for the mere purpose of 
trading or making a fortune, does 
not, by length of residence alone gain 
a new domicil in that country; for 
demicil imports an abiding and per- 
manent home, and not a mere tem- 
porary one; and residence alone, 
though decisive as to the factum, is 
an equivocal act as to the animus.” 
Wanzer Lamp Co. v. Waods, 13 Ont. 
Parone elas 

38. Knox v. Waldoborough, 3 Me. 
455 (temporary employment  else- 
where for five years); McDowell v. 
Friedman Bros, Shoe Co., 135 Mo. A. 
276, 115 SW 1028; State v. Banta, 71 
Mo. A. 32. 

[a] In Louisiana, a voluntary ab- 
sence of two years is necessary to 
forfeit a domicile under Civ. Code art 
46, and a change of residence does 
not cause a change of domicile unless 
combined with the intention of mak- 
ing one’s habitual residence else- 
Where under art 41. Kinder v. 
Scharff, 125 La. 594, 51 S 584; State 
v. Poydras, 9 La. Ann. 165. 

39. U. S.—Gilbert v. David, 235 
U, S.. 561,35, SCt 164, 59 Ly ed, 360. 
Morris v. Gilmer, 129 U.S. aly, ©) sct 
289, 32 L. ed. 690; Mitchell v. U. S., 
21 Wall. 350, 22 L. ed. 584; Stein v. 
Fleischmann Co., 237 Fed. 679; Ex p. 
White, 228 Fed. 88; Hisele v. Oddie, 
128 Fed. 941; In re Williams, 99 Fed. 
544; Alabama Great Southern R. Co. 
v. Carroll, 84 Fed. 772, 28 CCA 207; 
Chambers vy. Prince, 75 Fed. 176; 
Kemna vy. Brockhaus, 5 Fed. 762, 10 
Biss. 128; White v. Brown, 29 F. Cas. 
No,7,538, 1 Wally dr 20%. 

Ala.—Allgood v. Williams, 92 Ala. 
551, 8 S 722; Caldwell v. Pollak, $1 
Ala. 353, 8 S 546; Young vy. Pollak, 
85 Ala. 439, 5S 279: Merrill v. Mor- 
rissett, 76 ‘Ala. 433; Bragg v. State, 
69 Ala. 204. 

Cal. Dow. v. Gould, 

Min. Co., 31 Cal. 629. 

Conn. ” Hartford v. Champion, 58 
Conn, 268, 20 A 471. 

Del.—State v. Frest, 4 Del. 558. 

Fla.—Warren v. Warren, UE RS BEY 
Smith v. Croom, 7 Fla. 81: 

Ga.—Worsham y. Ligon, 144 Ga. 
707, 87 SE 1025. 

Ill.—Holt v. Hendee, 248 Ill. 288, 
93) NE. 749, 21. .AnnCas 202: Peo! vy: 
Moir, 207 Tll., 180, 69 NE 905, 99 Am 
SR 205; Hayes v. Hayes, 74 Til. o2 
Smith v. Peo., 44 Tl. 16; Channel v. 
Capen, 46 Ill. A. 234 [aft 143 Ill. 25, 
33 NE 61). 

Ind.—Hayward vy. Hayward, (A.) 
+e): NE 966 [reh den (A.) 116 NE 

Iowa.—In re Titterington, 130 Iowa 
356, 106 NW 761; Tuttle vy, Wood, 115 
Towa 507, 88 Nw 1056; Kelso v. 
Wright, 110 Iowa 560, 81 NW 805; 

Vanderpoel v. O'Hanlon, 53 Iowa 246, 
5 NW 119, 36 AmR 216. 


etc., Silver 


424 [19C.J.] 


new residence or domicile avails nothing, without 
actual removal to the new residence.*° 
residence is not necessary to retain a domicile once 
All the conditions which are required 
to constitute the domicile in the given place must 
be transferred to the new place. 
done the domicile is changed, and until this is done 


acquired.4+ 


the domicile is not changed.*? 


Kan.—Keith v. Stetter, 25 Kan. 
100; Hart v. Horn, 4 Kan. 232. 

Ky.—Semple v. Com., 181 Ky. 675, 
205 SW 789; Ashland Vv. Catletts- 
burg, 172 Ky. 364, 189 SW ‘454; Hurst 


v. Flemingsburg, 172 Ky. 127, 188 
SW 1085. 
La.—Ballard v. Puleston, 113 La. 


235, 36 S 951; Marks v. Germania 
Sav. Bank, iat DE 659, 34 S 725; 
Simmon’s Succ., 109 La. 1095, 34 S 
101; Steers’ Succ., 47 La. Ann. ikea 
18 S 503; McLean v. Janin, 45 La. 
Ann, 664, 12 S 747; Verret v. Bonvil- 
lain, 33 a. Ann. 1304; Sanderson y. 
Ralston, 20 La. Ann, 312: Williams v. 
Henderson, 18 La, 557; Nelson v. 
Botts, 16 La. 596; Hennen vy. Hen- 
nen, 12 La. 190; Waller v. Lea, 8 La. 
2138. 

Me.—Gilman v. Gilman, 52 Me. 165, 
83 AmD 502; Church v. Rowell, 49 
Me. 367; Warren v. Thomaston, 43 
Me. 406,69 AmD 69; Greene v. Wind- 
ham, 13 Me. 225; Hallowell v. Saco, 
5 Me. 143. 

Md.—Ringgold vy. Barley, 5 Md. 

Atkinson, 168 


186, 59 AmD 107. 

Mass.—Olivieri v. 
Mass. 28, 46 NE 422; Pickering v. 
Cambridge, 144 Mass. 244, 10 NE 
827; McConnell v. Kelley, 138 Mass. 
372; Bangs v. Brewster, 111 Mass. 

* Hallett: v. Bassett, 100 Mass. 
167; Shaw .v. Shaw, 98 Mass. 158; 
Holmes v. Greene, 7 Gray 299; Jen- 
nison :v. Hapgood, 10 Pick. 77; Har- 
vard College v. Gore, 5. Pick, 370. 

Mich.—Beecher v. Detroit, 114 
Mich. 228, 72 NW 206; Campbell v. 
White, 22 Mich, 178. 


Mo.—State y. Davis, 199 Mo. A. 
439, 203 SW 654. 
Nebr.—State v. Superior School 


Dist., 55 Nebr. 317, 75 NW 855; Wood 
v. Roeder, 45 Nebr. 311, 68 NW 853. 

N. J.«Givernaud vy. Variel, 86 N. J. 
Eq. 8, 97 A 49; Valentine v. Valen- 
tine, 61 N. J. Eq. 400, 48 A 5938. 

N. Y.—In re Newcomb, 192 ING eye. 
238, 84 NE 950; Bump v. New York, 
etc., R. Co., 165 N. Y. 636, 59 NE 
1119 [aff 38 App Divs 60; 55, NYS 
962]; De Meli v. De Meli, 120 N. Y. 
485, 24 NE 996, 17 AmSR 652 [aff 5 
NYCivProc, 306, 67 HowPr 20]; Du- 
puy v. Wurtz, 53 N. Y. 556; Matter 
of Martin, 173 App. Div. 1, 158 NYS 
915 [app dism:'219 N. Y. 557 mem, 
114 NE 1071 mem]; Matter of Mesa, 
172 App. Div. 467, 159 NYS 59 [aff 
219 N. Y. 566 mem, 114 NE 1069 
memi; U.eo.. Trust. Co. y.Hart,, 150 
App. Div. 413, 135 NYS 81 [mod on 
other grounds 208 N,. Y. 617 mem, 102 
NE 1115 mem]; Hegeman y. Fox, 31 
Barb. 475; Vischer v. Vischer, 12 
Barb. 640; Crawford vy. Wilson, 4 
Barb. 504; Chaine v. Wilson, 14 N. Y. 
Super. 673, 8 AbbPr 78; Matter of 
Blumenthal, 101 Misc. 83, 167 NYS 
252; Plant v. Harrison, 36 Misc. 649, 
47 NYS 411; Cruger v. Phelps, 21 
Misc. 252, 47 NYS 61; Matter of Di- 
mock, 11 Misc. 610, 32 NYS 927 [aff 
4 App. Div. 301, 39 NYS 501]; In re 
Hector, 24 NYS 475; Black vy. Black, 
4 Bladf. Surr. 174. 
wine C.—Horne vy. Horne, 31 N. C. 

Pa.—In re Barclay, 259 Pa. 401, 103 
A 274; Price v. Price, 156 Pa. 617, 
27 A 291; Hindman’s App., 85 Pa. 
466; Reed’s App., 71 Pa. 378: In re 
Fry, {OD oe ae 10 AmR 698; Pfoutz 
v. Comford, 36 Pa. 420; Lesh V. Lesh, 


Perea. DIst, bos McEwen v. Horton, 
L, Pas Co., 498; Dalrymple’s HSt:, wot 
Pa. Co. 177; Casey’s Case, 1 Ashm. 


126; Labe vy. Brauss, 12 Pa. Co. 255. 


DOMICILE 


But actual 


‘ When this is 


See Evan’s Est., 17 Pa. Dist. 111. 

Tenn,—Denny v. Sumner County, 
134 Tenn. 468, 184 SW 14, LRA1917A 
285; Kellar y. Baird, 5 Heisk. 39; 
Williams v. Saunders, 5 Coldw. 60; 
White v. White, 3 Head 404; Layne 
vy. Pardee, 2 Swan 232. 

Tex.—State v. Barrow, 14 Tex. 179, 
65 AmD 109; Russell v. Randolph, 11 
Tex. 460; McIntyre v. Chappell, 4 Tex. 


187. 
Vt.—Glover v. Greensboro, 101 A 
1016; Wilbur v. Calais, 90 Vt. 335, 


98 A 913; Mt. Holly v. Plymouth, 89 
Vt. 301, 95 A 572; Barton vy. Iras- 
burgh, 33, Vt. .159. 
Va.—Lindsay v. Murphy, 76 Va. 
428; Pilson v. Bushong, 29 Gratt. (70 


Va.) 229. 

W. Va.—White v. Tennant, 31 
Gs Va. 790;~8 SE 596, 31 AmSR 
896. 


Wis.—Seibold v. Wahl, 164 Wis. 82, 
159 NW 546, AnnCas1917C 400; Frame 
v. Thorman, 102 Wis. 653, 79 NW 39; 
Kellogg v. Winnebago County Suprs., 
42 Wis. 97; Carter v. Sommermeyer, 
ae es 665; Hall v. Hall, 25 Wis. 


Eng.—Udny v. Udny, L. R. 1 H. L. 
Se. 441; In re Grove, 40'Ch. D. 216; 
Urquhart v. Butterfield, 37 Ch. D. 
spvs In re Marrett, 386° Ch. D-.400; 
Doucet v. Geoghegan, 9 Ch. D. 441; 
Loustalan v. Loustalan, [1900] P. 211; 
Munro v. Munro, 7 Cl. & F. 842. 7 Re- 
print 1288; Brown v. McDouall, 7 Cl. 
& F. 817, 7 Reprint 1279; Craigie v. 
Lewin, 3 Curt. Hecl. 435; De Bonneval 
v. De Bonneval, 1 Curt. Eccl. 856; 
Jopp v. Wood, 4 DeG. J. & S. 616, 69 
EngCh 472, 46 Reprint 1057; Atty.- 
Gen. v. Rowe, 1 H. & C. 31, 158 Re- 
print 789; Moorhouse vy. Lord, 10 H. 
L. Cas. 272, 11 Reprint 1030; Whicker 
v. Hume, 7 H. L. Cas. 124, 11 Reprint 
50; Matter of Steer, 3 H. & N. 594, 
157 Reprint 606; Drevon v. Drevon, 10 
Jur. N. S. 717; Cockerell v. Cockerell, 
2 JUr., INS. Wi2tseluyalla viele tonnenD 
L. J. Ch. 746; Aikman v. Aikman, 3 
Macq. 854; Maxwell v. McClure, 3 
Macq. 852; Munroe v. Douglas, 5 
Madd. 379, 56 Reprint 940; Hodgson 
v. De Beauchesne, 12 Moore P. C. 285, 
14 Reprint 920; Somerville v. Somer- 
ea 5 Vesa Jr 008 31) Reprint 

Can.—Wadsworth vy. McCord, 12 

Cromarty, 38 


Can. S. C. 466. 

Ont.—Cromarty v. 

Ont. L. 481, 12 OntWN 253; Magurn 
v. Magurn, 3 Ont. 570 [app dism 11 
Ont. A. 178]; Wanzer Lamp Co. v. 
Woods, 13 Ont. Prt abAne 

Que.—O’Meara v. O’Meara, 49 Que. 
Super. 334; Briendit Desroehers v. 
Marchildon, 15 Que. Super. 318. 

See also supra § 13. 

[a] “The same tests are applied 
in establishing change of domicile 
from one state to another as from 
one parish in this state to another 
parish. Hyman v. Schlenker, 44 La. 
Ann. 108, 10 S 623; Simmons’ Succ., 
109 La. 1095, 34 S 101.” Stevens v. 
Allen, 139 La. 658, 663, 71 S 936, LRA 
1916E 1115. 

40. U. S.—Case vy. Clarke, 5 F. Cas. 
No. 2,490, 5 Masor 70. 

Ala.—State v. Hallett, 8 Ala. 159. 

Cal.—Sheehan y, Scott, 145 Cal. 684, 
UO Mere 50 

Fla.—Beekman v. Beekman, 538 Fla. 
858, 438 S 923. 

Ill—Holt v. Hendee, 248 Ill. 288, 
93 NIX 749, 21 AnnCas 202. 

Ind.—State v. Scott, 171 Ind. 349, 
86 NE 409. 

Iowa.—F arrow v. Farrow, 162 Iowa 


[§ 52] 2. Intention to Abandon. 
leaving his domicile, with the present intention of 
abandoning it, or without any intention of returning, 
thereby loses "his domicile.** 
a present fixed intent to abandon the former domi- 
cile, for where there is a purpose either secret or 

_ open to return, no change will result.** 


"eee 


[§§ 51-52 


A person 


But there must exist 


87, 143 NW 856. 

Ky.—Boyd v. Com., 149 Ky. 764, 149 
SW 1022, 1023, 42 LRANS 580, Ann 
Casi914B 481. 

Me.—Wayne v. Greene, 21 Me. 357; 
Greene v. Windham, 138 Me. 225. 

Mda.—Stoddert v. Ward, 31 Md. 562, 
100 AmD 83. 

Mass.—Palmer v. Hampden, 182 
Mass. 511, 65 NE 817; Bangs v. Brew- 
ster, 111 Mass. $382; Carnoe v. Free- 
town, 9 Gray 357. 

N. H.—Bartlett v. New Boston, 77 
Migr 476, 93 A 796. 


Y.—Dupuy v. Wurtz, 53 N. Y. 
556 [aff 64 Barb. 156]; Matter of 
414, 150 NYS 


eer 88 Misc, 
734. 

Oh.—Rancourt v. Hahn, 30 Oh. Cir. 
Ct. 245. 

Pa.—In re Dalrymple, 215 Pa. 367, 
hie 554; Hindman’s -App., 85 Pa. 
466. 

Tenn.—Denny v. Sumner County, 
Age Tenn, 468, 184 SW 14, LRAI9I1TA 
85. 
meee v. Greensboro, 101 A 
1016. 

Wis.—Carter y. Sommermeyer, 27 
Wis. 665 
ae ee re Raffenel, 9 Jur. N. S. 

[a] General intention without def- 
inite residence.—Mere intention to 
change from one place to another, and 
making a trip of investigation, is not 
enough; but a person must determine 
on some definite place to which to 
remove, and take some affirmative 
step toward transferring his personal 
effects, or toward settling himself in-> 
the new place. State v. Scott, 171 
Ind. 349, 86 NE 409. 

4i,.Sears-) ve Boston; 1) = Metez 
(Mass.) 250; Thorndike v. Boston, 1 
Metc. (Mass.) 242; Lincoln vy. Hap- 
good, 11 Mass. 350; Granby v. Am- 
herst, 7 Mass. 1; Abington v. Boston, 
4 Mass. oa Shattuck v. Maynard, 3 
INH. 123% ‘Peo. v. Platt; Ane Nieves 
159, 22 NE 937 [aff 50 Hun 454, 3 NYS 
367]; Huntley v.. Baker, 33 Hun 
(N. Y.) 578; Matter of Cleveland, 28 
Misc. 369, 59 NYS 985, 1 Mills Surr. 
189; Peo. v. Winston, 25 Misc. 676, 
56 NYS 328. See also supra § 50; and 
infra § 52. 

42. Hartford v. Champion, 58 
Conn. 268, 20 A 471; Semple vy. Com., 
181 Ky. 675, 205 SW 789. 

43. Ill—In re Mulford, 217 Ill. 242, 
75 NE 345, 108 AmSR 249, 1 LRANS 
341, 3 AnnCas 986. 

Nebr.—_Swaney v. Hutchins, 13 
Nebr. 266, 13 NW 282. 

N. J.—Firth v. Firth, 50 N. J. Ea. 
137, 24 A 916. 

Tenn.—Sparks y. Sparks, 114 Tenn. 
666, 88 SW 173. 

W. Va.—State v. Allen, 48 W. Va. 
bare 35 SE 990, 86 AmSR 29, 50 LRA 

Wis.—Miller v. Sovereign Camp W. 
W., 140 Wis. 505, 122 NW 1126, 133 
AmSR 1095, 28 LRANS 178. 

44. U. S.—WMitchell v. U. S., 21 
Wall. 350, 22 L. ed. 584; The Friend- 
schaft, 3 Wheat. 14, 4 L. ed. 322; 
Delaware, etc., R. Co. v. Petrowsky,- 
250 Fed. 554, 162 CCA 570; Collins v. 
Ashland, 112 Fed. 175; Johnson v. 
Twenty-One Bales, etc., 13 F. Cas. No. 
(40% 02, (Paine. 601; 3. Wiheeli: Cr: 
(N. Y.) 43838; White v. Brown, 29 F. 
Cas. Nowll538,1) Wall. dir. e217: 

Ala.—Allgood v. Williams, 92 Ala. 
551, 8 S 722; Murphy v. Hunt, 75 Ala. 
438; Kelly v. Garrett, 67 Ala. 304; 
McConnaughy v. Baxter, 55 Ala. 379; 
Boyd v. Peck, 29 Ala. 703; State v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 53] 


eile.47 


family there.*® 


gudee Ninth Judicial Cir., 13 Ala. 


Cal.—Dow v. Gould, ete. Silver 


Min. Co., 31 Cal. 629. 
Conn.—Hartford vy. Champion, 58 
Conn. 268, 20 A 471. 


eye C.—Gorham vy. Shepherd, 17 D. C. 

Tll.— Holt v. Hendee, 248 Ill. 288, 
93 NE 749, 21° AnnCas 202; Peo:v. 
Moir, 207 Ill. 180, 69 NE 905, 99 Am 
SR 205; Carter v. Putnam, 141 Ill. 
133, 30 NE 681; Wilkins v. Marshall, 
180 Ill. 74; Potts v. Davenport, 79 Ill. 
455; Hayes v. Hayes. 74 Ill. 312; 
Smith v. Peo., 44 Ill. 16. 

Ind.—Astley v. Capron, 89 Ind. 167; 
Culbertson v. Floyd County, 52 Ind. 
361. 

lowa.—Farrow v. Farrow, 162 Iowa 
87, 143 NW 856. 

Ky.—Saunders v. Flemingsburg, 
163 Ky. 680, 174 SW 51; Helm v. 
Com 307 Key.) 3925 1225S Wi 206: 

La,—State v. Tomsa, 126 La. 682, 
52 S 988; Tullos v. Lane, 45 La, Ann. 
333, 12, S 508; Cole v. Lucas, 2 La. 
Ann. 946; Tanner v. King, 11 La. 175. 

Me.—Warren v. Thomaston, 43 Me. 
406, 69 AmD 69; Waterborough v. 
Newfield, 8 Me. 203. 
ears es v. 19 Md. 

Mass.—Hallet v. Bassett, 100 Mass. 
167; Sears v. Boston, 1 Metc. 250; 
Jennison v. Hapgood, 10 Pick. 77. 

Mo.—State v. Snyder, 182 Mo. 462, 
82 SW 12; Johnson vy. Smith, 43 Mo. 
499; McDowell v. Shoe Co., 135 Mo. A. 
276, 115 SW 1028; Walker v. Walker, 
1 Mo. A. 404. 

N. H.—Concord v. Rumney, 45 N. H 
423; Hart v. Lindsey, 17 N. H. 235, 53 
AmD 597; Atherton v. Thornton, 8 
Neo 178, 

N. J.—Cadwalader v. Howell, 18 
N. J. L. 138; In re-Russell, 64 N. J. 
Fig.e313, 53 A169: 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950; Hart v. Kip, 148 N. Y. 
306, 42 NE 712, 25 NYCivProc 205 
{quot Bennett v. Watson, 21 App. 
Div. 409, 47 NYS 569, 26 NYCivProc 
128 (aff 19 Mise. 260, 44 NYS 247)] 
(by analogy, where the statute of 
limitations was involved); De Meli v. 
De Meli, 120 N. Y. 485, 24 NE 996, 17 
AmSR 652 [aff 11 NYSt 291, 27 NY 
WklyDig 292, 5 NYCivProc 308, 67 
HowPr 22, and quot Ensign v. En- 
sign, 54 Mise. 291, 105 NYS 917]; 
Peoetve Platt,, UU ONy.21595 22, 0Nm 
937 [aff 50 Hun 454, 3 NYS 367]; 
Dupuy v. Wurtz, 53 N. Y. 556 [aff 64 
Barb. 156]; Matter of Horton, 175 
App. iDivel 447, 16h) NYS" 10713, U.S. 
Trust Co. v. Hart, 150 App. Div. 413, 
135 NYS 81 [mod on other grounds 
208 N. Y. 617 mem, 102 NE 1115 
mem]; Attna Nat. Bank v. Kramer, 
142 App. Div. 444, 126 NYS 970; Peo. 
v. Platt, 50 Hun 454, 3 NYS 367 [aff 
117 N. Y. 159, 22 NE 937]; Crawford 
v. Wilson, 4 Barb. 504; Matter of 
Martin, 94 Misc. 81, 157 NYS 474 
{rev on other grounds 173 App. Div. 
1, 158 NYS 915 (app dism 219 N. Y. 
557 mem, 114 NE 1071 mem)]; Post 
v. Post, 71 Misc. 44, 129 NYS 754 
[aff 149 App. Div. 452, 133 NYS 1057 
(aff 210 N. Y. 607 mem, 104 NE 11389 
mem)]; Dresser v. Mercantile Trust 
Co., 53 Misc. 18, 102 NYS 569 [aff 
118 App. Div. 901 mem, 103 NYS 1123 
mem]; Plant vy. Harrison, 36 Misc. 
649, 74 NYS 411; Matter of Cruger, 36 
Misc. 477, 2 Mills Surr. 386, 73 NYS 


Davis, 


\ 


D. Removal of Family.*® 
evident by unequivocal acts that the intention to re- 
move existed, the change of domicile is complete, 
although the family may remain temporarily in the 
place of former abode,*® and, conversely, removal 
with family is not conclusive of a change of domi- 
One’s personal presence at the new domicile 
is not necessary when the intent to change has been 
manifested and carried out by sending his wife and 
Under some circumstances it has 
been held that a change of domicile was not con- 


DOMICILE 


summated until 
new domicile.*® 


[§ 54] 


When it is 


812; Matter of Cleveland, 28 Misc. 
369, 59 NYS 985, 1 Mills Surr. 190; 
Peo. v. Winston, 25 Misc. 676, 56 NYS 
323; Cruger v. Phelps, 21 Misc. 252, 
47 NYS 61; Matter of Jones, 19 Misc. 
80, 48 NYS 965; In re Dimock, 11 
Mise. 610, 82 NYS 927 [aff 4 App. 
Div. 301, 39 NYS 501]; In re Blyth, 
166 NYS 908; Richardson v. Amsdon, 
85 NYS 342; Matter of Zerega, 20 
NYS 417, Pow. Surr. 209. 

ss pee Se v. Lumsden, 2 Disn. 

Pa.—In re Miller, 8 Rawle 312, 24 
AmD 345; Guier vy. O’Daniel, 1 Binn. 
349 note; Mintzer’s Est., 2 Pa. Dist. 
584, 13 Pa. Co. 485. 

Tenn.—Denny v. County, 134 Tenn. 
468, 184 SW 14, LRA1917A 285; Strat- 
ton v. Brigham, 2 Sneed 420. 

Tex.—Sabriego v. White, 30 Tex. 
576; Benavides v. Gussett, 8 Tex. Civ. 
A. 198, 28 SW 113. 

Wash.—Gamble v. Dawson, 67 
Wash. 72, 120 P 1060, AnnCas1913D 

Tennant, 


501. 

W. Va.—White v. 31 
W. Va. 790, 8 SE 596, 18 AmSR 896. 

Wis.—Seibold v. Wahl, 164 Wis. 82, 
159 NW 546, AnnCas1917C 400; Kemp- 
a v. Milwaukee, 97 Wis. 343, 72 NW 

Eng.—De Bonneval vy. De Bonneval, 
1 Curt. Eccl. 856; Hoskins v. Mat- 
thews, 8 De G. M. & G. 13, 57 EngCh 
10, 44 Reprint 294; Allardice v. On- 
slow, 10 Jur. N. S. 352. 

Can.—Jones v. St. John, 30 Can. S. 
Graliz2: 

Ont.—Magurn v. Magurn, 3 Ont. 570 
[app dism 11 Ont. A. 178]. 

{a] In Louisiana.—‘Voluntary ab- 
sence of two years, or the acquisition 
of a domicile in any other state of 
the Union, forfeits the domicile in 
this state; but domicile, once ac- 
quired, is not forfeited by absence on 
business of the state or of the United 
States.” Stevens v. Allen, 139 La. 
698) 663) 71 S936; GRALSIGH 1115; 

Ras abe to returm see supra §§ 
18-21. 

45. Presumption arising from 
domicile of family see infra § 69. 

46. Ill.—Wells v. Peo., 44 Ill. 40. 

Mass.—HEmery v. Emery, 218 Mass. 
227, 105 NE 879; Cambridge v. 
Charlestown, 13 Mass. 501. 

Mo.—Lankford v. Gebhart, 130 Mo. 
621, 32 SW 1127, 51, AmSR ‘585. 

Pa.—Reed v. Ketch, 1 Phila. 105. 

ay. v. Steakly, 3 Baxt. 
393. 


Wash.—McCord v. Rosene, 39 
Wash. 1,80 BP 793. 
W. Va.—White. v. Tennant, 31 


ae Va. 790; 8: SH 596, 1389 AmSR 
896. ; 

[a] Family on farm in summer.— 
“The fact that the family lived for 
several months in the summer on the 
farm would make the city of Rolla 
none the less plaintiff’s domicile or 
place of residence.” Northern v. Mc- 
Spit 189° Mo, A: 362, 368,2175 SW 

47. New York v. Beers, 163 App. 
Div. 495, 148 NYS 488. 

{a] Removal with family to city 
during winter, occupying a rented 
house for several seasons, does not 
amount to change or abandonment of 
domicile in country town. New York 
v. Beers, 163 App. Div. 495, 148 NYS 
438. ‘ 

Bangs v. Brewster, 111 Mass. 


—1. In Itinere to New Domicile of Choice. 
cile not being lost until another is actually acquired, 
where death oceurs in itinere,°° or the intention is 
abandoned while on a journey to a new locality, no 
change results, and the former domicile continues.>? 
But there are decisions holding that the new domi- 
cile of choice is complete the moment the journey 


(190. 5.] 425 


the removal of the family to the 


E. Death or Abandonment of Intention 


A domi- 


[a] Dlustration—Where a marin- 
er sends his wife and family to the 
place of their new abode, the fact 
and intent are deemed to have con- 
curred at the time of their arrival. 
Bangs v. Brewster, 111 Mass. 382. 

eee Ala.—State v. Hallett, 8 Ala. 
PbO. 3 

1ll.—Carter v. Putnam, 141 Ill. 133, 
30 NE 681; Behrensmeyer v. Kreitz, 
135 Ill. 591, 26 NE 704. 

Kan.—Hart v. Horn, 4 Kan. 232. 

Mass.—In re Op. of Justices, 5 
Mete. 587; Williams v. Whiting, 11 
Mass, 424. i 

Mich.—Cass v. Gunnison, 68 Mich. 
147, 36 NW 45. Ye 

N. C.—Plummer y. Brandon, 40 
N.G.090: : 

50. Ala.—State v. Hallett, 8 Ala. 
159 (dictum). 

Fla.—Smith v. Croom, 7 Fla. 81. 

Ill— Cooper y. Beers, 143 Ill. 25, 33 
NE 61. 

Ky.—Rudolph v. Wetherington, 180 
Ky. 271, 202 SW 652. 

Py ica enn v. Livermore, 62 Me. 

N. Y.—Hegeman vy. Fox, 31 Barb. 
475; Graham v. Public Admr., 4 
Bradf. Surr. 127. 


at C.—Horne v. Horne, 31 N. C. 
bes Mills vy. Alexander, 21 Tex. 


Eng.—Udny v. Udny, L. R. 1H. L. 
Sc. 441, 9 ERC 782; Bell v. Kennedy, 
wR LH Es Sey 307) SL HROGIG64S 
Lyall v. Paton, 25 L. J. Ch. 746, 56 
Reprint 940; Munroe v. Douglas, 5 
peat 379; In re Raffenel, 9 Jur..N. S. 

[a] Rule applied.—Where a resi- 
dent of another state. having formed 
an intention of becoming a citizen of 
B county, Kentucky, left her former 
home, arrived in the state, but died 
before reaching B county, the county 
court of such county had no jurisdic- 
tion to administer her estate under 
St. §§ 3894, 4849. Rudolph v. Weth- 
erington, 180 Ky. 271, 202 SW 652. 

{b] Where survivors of deceased’s 
family reached the intended domicile, 
with his property, it was held to be 
his domicile for purposes of admin- 
istration and succession, although he 
died in itinere. Burnett v. Meadows, 
7 B. Mon. (Ky.) 277, 46 AmD 517. 

51. Lamar v. Mahony, Dudl. (Ga.) 
92; Littlefield v. Brooks, 50 Me. 475; 
Ringgold v. Barley, 5 Md. 186, 59 
AmD 107; Cross v. Black, 9 Gill & J. 
(Md.) 198; Shaw v. Shaw, 98 Mass. 
tes Otis v. Boston, 12 Cush. (Mass.) 


[a] Reason for rule.—When a per- 
son has purchased or hired a house 
or otherwise fixed his place of abode 
in another place, left the town of his 
last abode, with all his property and 
furniture, and is on his way to his 
new abode, “his home would not be 
changed, either to the place of his 
actual bodily presence, or of his des- 
tination, because in neither would 
the fact of actual presence and the 
Intent to reside concur. Not the place 
where he was in itinere, for want of 
the intent; nor of his destination, for 
want of his actual residence.” Otis 
v. Boston, 12 Cush. (Mass.) 44, 50. 

{b] “fhe Roman law was other- 
wise. ‘Siquis domicilio relicto navi- 
get vel iter faciat, quzerens quo se 
conferet atque ubi constituat, hune 
puto sine domicilio esse.’ Dig. 50, 1, 
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to it is started,®? particularly where the intent is to 


resume the domicile of origin.®® 


| [§ 55] 


27, 2. But such is not our law.” 
Littlefield v. Brooks, 50 Me. 475, 477. 
52. Matter of Grant, 83 Misc. 257, 
144 NYS 567; Brown v. Beckwith, 58 
W. Va. 140, 148, 51 SE 977, 112 AmSR 
955, 1 LRANS 778 (where the court 
said: “Even when the point of desti- 
nation is not reached, domicile may 
shift in itinere, if the abandonment 
of the old domicile and the setting 
out for the new are plainly shown’’). 
[a] Domicile while stopping in 
itinere. — Where a person left his 
domicile in a certain state with the 
intention of never returning, and of 
residing in a certain town of another 
state, but stopped in itinere to visit 
relatives in another city of the latter 
state, he was held to have lost his 
domicile in the former state, at least 
for purposes of taxation, while so 
stopping in itinere, although he had 
not reached his permanent domicile. 
Briggs v. Rochester, 16 Gray (Mass.) 
337: 
53. See infra § A 
54. U. S.—The Friendschaft, 3 
Wheat. 14, 4 L. ed. 322; The Ann 
Green, 1 F. Cas. No. 414, 1 Gall. 
274; Catlin v. Gladding, 5 F. Cas. No. 
2,520, 4 Mason 308, 809 (where the 
court said: “The native character and 
domicil easily reverts; and fewer cir- 
cumstances are necessary to estab- 
lish it, than that of a foreign domi- 
cil”.); White v. Brown, 29 EF. Cas. 
Nowii,5383_ 19Wall,, Ira 207. 

Conn.—New Haven First Nat. Bank 
v. Balcom, 35 Conn. 351. 

Mass.—Hallet v. Bassett, 100 Mass. 
167, 170 (where the court said: ‘‘Na- 
tive domicil is not so easily changed 
as acquired domicil, and more easily 
reverts’). 

N. Y.—Matter of Mesa, 172 App. 
Div.) 467,159 "NYS 59 [aff 219 N. Y. 
566 mem, 114 NE 1069 mem]; Matter 
of Norton, 96 Misc. 152, 159 NYS 619 
{aff 175 App. Div. 981, 162 NYS 1133 
mem]. 

Pa.—Reed’s App., 71 Pa. 378. 


Tex.—Mills v. Alexander, 21 Tex. 
154. 

Eng.—The Flamenco, 32 T. L. R. 
53. 


See Mayo v. Equitable L. Assur. 
Soc., 71 Miss. 590, 15 S 791 (reverter 
to domicile of origin in Virginia, after 
acquisition of several domiciles of 
choice in Tennessee and Mississippi). 

[a] Bule limited to national domi- 
cile-—‘“The principle that a native 
domicil easily reverts applies only 
to cases where a native citizen of one 
country goes to reside in a foreign 
country, and there acquires a domicil 
by residence without renouncing his 
original allegiance. In such cases his 
native domicil reverts as soon as he 
begins to execute an intention of re- 
turning; that is, from the time that 
he puts himself in motion bona fide 
to quit the country sine animo re- 
vertendi, because the foreign domi- 
cil was merely adventitious, and de 
facto, and prevails only while actual 
and complete. ... This principle has 
reference to a national domicil in its 
enlarged sense, and grows out of na- 
tive allegiance or citizenship. It has 
no application when the question is 
between a native and acquired domi- 
cil, where both are under the same 
national jurisdiction.” New Haven 
First Nat. Bank v. Balcom, 35 Conn. 
351, 957. To same effect Steers’ Succ., 
47 La. Ann. 1551, 18 S 503. 

{[b] Applicable to doubtful cases. 
—‘‘It is said that one’s domicil of 
origin is more easily regained than 
any other. This is only one of those 


2. Reverter to Domicile of Origin. 
one of the well settled maxims of the law of domicile 
that the domicile of origin easily reverts.°* 
rule that a domicile once fixed remains until another 
is acquired does not apply to a change from a domi- 


DOMICILE 


[8§ 54-55. 


cile of choice to that of origin, in which case the 


domicile of origin is acquired the moment the other 


It is 
The 


modes of approximating to the proof 
of fact and intent, which constitute a 
change of domicil in a doubtful case; 
because, from the natural propen- 
sities of the human mind, one will 
more readily be presumed to intend 
returning to his earliest home than to 
a place of temporary abode. It is but 
a slight ‘circumstance, but resorted to 
in a nicely balanced case, where 
slight circumstances will turn the 
scale.’ Otis v. Boston, 12 Cush. 
(Mass.) 44, 50. 

[c] Domicile of origin more ten- 
acious.—(1) ‘“Domicil of origin, or as 
it is sometimes called, perhaps less 
accurately, ‘domicil of birth,’ differs 
from domicil of choice mainly in this 
—that its character is more enduring, 
its hold stronger, and less easily 
shaken off.’ Winans v. Atty.-Gen., 
[1904] A. C. 287 (per Lord Mac- 
naghten). (2) “An original domi- 
cile, whether of birth or otherwise, if 
once fixed, clings closely, and we con- 
ceive that it can never be changed 
by the mere intent of the party.” 
Keith v. Stetter, 25 Kan. 100, 103; 
Hart v. Horn, 4 Kan. 232, 239. 

[d] In time of war.—‘‘Upon gen- 
eral principles the Courts have taken 
the view that the native character 
easily reverts, and it requires fewer 
circumstances in war time to show a 
resumption of the native domicile 
than to prove the assumption or con- 
tinuance of a neutral trade domicile 
in one country of a subject originally 
native of another country.’ The 
Flamenco, 32 T. L. R. 53, 55. 

[e] Domicile held not to revert.— 
Where a minor child whose parents 
resided in Pennsylvania acquired a 
domicile in New York by reason of 
an indenture as a servant during 
minority to a brother living in New 
York, the death of the brother after 
the minor had begun suit in the fed- 
eral court against a Pennsylvania 
corporation cannot be deemed to have 
divested the minor of his New York 
domicile and revived his domicile in 
Pennsylvania, so as to defeat the ju- 
risdiction of the federal court based 
on diversity of citizenship. Delaware, 
etc., R. Co. v. Petrowsky, 250 Fed. 
554, 167 CCA 570. 


55. Denny v. Sumner County, 134 
Tenn. 468, 184 SW 14, LRA1917A 
285. See Matter of Robitaille, 78 


Misc. 108, 1838 NYS 391 (where a for- 
eigner had been naturalized in this 
country and was domiciled in New 
York for a long period, but upon the 
close of his mercantile operations de- 
cided to repatriate himself in his na- 
tive land, but became incompetent 
and died before he could do so, and 
it was held that in the absence of 
positive proof there was a certain 
presumption of permanence attach- 
ing to a domicile of origin and that 
prima facie the courts of the country 
of such domicile had jurisdiction of 
his estate). 

56. U. S.—The Venus, 8 Cranch 
253, 3 L. ed. 553; The Ann Green, 1 
F. Cas. No. 414, 1 Gall. 274; Catlin 
Vv. Gladding, 45 PiCas. Now32)520, 74 
Mason 308. 

Ala.—State v. Hallett, 8 Ala. 159. 

Conn.—New Haven First Nat. Bank 
v. Balcom, -35 Conn. 351. 

N. J.—Givernaud y. Variel, 86 N. J. 
Hq.*8,-97 A 49. 

N. Y.—Matter of Grant, 83 Misc. 
257, 144 NYS 567; In re Wrigley, 8 
Wend, 134. 

Pa.—Reed’s App., 71 Pa. 378; In re 
Miller, 3 Rawle 312, 24 AmD 345; 
Bremme’s Est., 2 Pa. Dist. 455, 13 Pa, 


is given up,°> and it has frequently been held that, 
upon abandonment of a domicile of choice without 
acquiring a new domicile of choice, the domicile of 
origin immediately reverts, without regard to any 
definite intent to return to such original domicile.*® 


Con il. 

Tenn.—Denny v. County, 134 Tenn. 
468, 184 SW 14, LRA1917A 285; Allen 
v. Thomason, 11 Humphr. 536, 54 
AmD 55. ; 

Tex.—Mills v. Alexander, 21 Tex. 
154. ’ 

Eng.—Udny v. Udny, lL. R. 1 H. L. 
Se. 441, 9 ERC 782 [overr Munroe v. 
Douglas, 5 Madd. 379, 56 Reprint 940, 
and crit Story Confl. Laws § 47]; 
Urquhart Vv. Butterfield) (37 Chiap: 
3573) In re’ Marrett, 36 Ch; DD: 400; 
Bradford ve. Vounge., 20 Che sD. monde 
King v. Foxwell, 3 Ch. D. 518; Fire- 
brace v. Firebrace, 4 P. D. 63; Munro 
v. Munro, 7 Cl. & F. 842, 7 Reprint 
1288; Brown vy. McDouall, 7 Cl. & F. 
817, 7 Reprint 1279; The Indian Chief, 
3 Co Rope) boy re; Cookea 56 nls: 
Ch. 637. 

[a] Leading’ case.—‘“‘Domicil of 
choice, as it is gained animo et facto, 
so it may be put an end to in the 
same manner. Expressions are found 
in some books, and in one or two 
cases, that the first or existing dom- 
icil remains until another is ac- 
quired. This is true if applied to 
the domicil of origin, but cannot be 
true if such general words were in- 
tended (which is not probable) to 
convey the conclusion that a domicil 
of choice, though unequivocally relin- 
auished and abandoned, clings, in de- 
spite of his will and acts, to the 
party, until another domicil has ani- 
mo et facto been acquired. The cases 
to which I have referred are, in my 
opinion, met and controlled by other 
decisions. <A natural-born English- 
man may, if he domiciles himself in 
Holland, acquire and have the status 
civilis of a Dutchman, which is of 
course ascribed to him in respect of 
his settled abode in the land; but if 
he breaks up his establishment, sells 
his house and furniture, discharges 
his servants, and quits Holland, de- 
claring that he will never return to it 
again, and taking with him his wife 
and children, for the purpose of trav- 
eling in France or Italy in search of 
another place of residence, is it meant 
to be said that he carries his Dutch 
domicil, that is, his Dutch citizen- 
ship, at his back, and that it clings to 
him pertinaciously until he has finally 
set up his tabernacle in another 
country? Such a conclusion would 
be absurd; but there is no absurdity 
and, on the contrary much reason, in 
holding that an aequired domicil may 
be effectually abandoned by un- 
equivocal intention and act; and that 
when it is so determined the domicil 
of origin revives until a new domicil 
of choice be acquired. According to 
the dicta in the books and cases re- 
ferred to, if the Englishman whose 
case we have been supposing lived 
for twenty years after he had finally 
quitted Holland, without acquiring a 
new domicil, and afterwards died in- 
testate, his personal estate would be 
administered according to the law of 
Holland, and not according to that of 
his native country. This is an irra- 
tional consequence of the supposed 
rule. But when a proposition sup- 
posed to be authorized by one or more 
decisions involves absurd results, 
there is great reason for believing 
that no such rule was intended to be 
laid down.” Udny v..Udny, L. R. 1 
H. L. Se. 441, 458, 9 ERC 782 [appr 
Bremme’s Hst., 2 Pa, Dist. 455]. 

[b] Domicile of origin merely sus- 
pended.—‘“‘As it gives political rights, 
which are not lost by a mere change 
of domicil, it is recovered by any 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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But a definite intent finally to abandon the acquired 
domicile of choice is essential to the operation of 
Some authorities hold that a domicile 


this rule.5? 
Va 


[§ 56] When the boundary line between two lo- 
ealities passes through the residence of a person 
whose domicile is at issue, if the portion ‘of the 
house on one side of the line is sufficient to consti- 
tute a habitation by itself while the other portion 
is not, the first will be considered the domicile.®® 
If the line divides more equally, then that portion 
is deemed the domicile where the occupant mainly 
and substantially performs those offices which char- 
acterize his home, such as sleeping, eating, sitting, 


[§ 57] A. Admissibility—1. In General. Domi- 
cile cannot be shown by testimony which under the 
general rules of evidence is incompetent and inad- 
missible.** Accordingly, evidence which is irrelevant 
or immaterial to the domicile in question, or the in- 
tention involved therein, is excluded,® and evidence 


manifestation of a disposition to re- 
Sume the native character; perhaps, 
by a surrender of a new domicil. In 
fact, it may be considered rather as 
Suspended, than annihilated.” Pren- 
tiss v. Barton; 19 F. Cas. No. 11,384, 
1 Brock. 389, 393. 

57. White v. Brown, 29 F. Cas. No. 
1%5388,. 1. Wall.. Jr. 2175 Hibbert yv. 
Hibbert, 72 N. J. Eq. 778, 780, 65 A 
1028; Mills v. Alexander, 21° Tex. 
aaa iyalle Vee Pattonyeco i.e Che 
46 


“Before the law will artificially 
establish the place of birth as a 
domicile, based upon the abandon- 
ment of the last domicile without 
‘intentional adoption of a new one, the 
evidence should, clearly establish the 
facts on which that .unusual pre- 
sumption is based.’ Per Leaming, 
V. C., in Hibbert v. Hibbert, 72 N. J. 
Eq. 778, 780, 65 A 1028 (holding that 
acquired matrimonial domicile in New 
Jersey must be abandoned before 
domicile of origin in Delaware could 
revert). 

[a] Actual abandonment of ac- 
quired domicile.—(1) “The domicil of 
origin clings to a man unless he has 
acquired a domicil of choice by resi- 
dence in another place with an in- 
tention of making it his permanent 
place of residence. If a man _ loses 
his domicil of choice, then, without 
anything more, his domicil of origin 
revives; but in my opinion, in order 
to lose the domicil of choice once ac- 
quired, it is not only necessary that a 
man should be dissatisfied with his 
domicil of choice, and form an inten- 
tion to leave it, but he must have left 
it, with the intention of leaving it 
permanently. Unless he has done 
that, unless he has left it both animo 
et facto, the domicil of choice re- 
mains. It may be lost animo et facto, 
and if lost, then, the domicil of ori- 
gin, there being no other domicil, re- 
vives and attaches again; but the 
mere fact that a man when he has 
once acquired a domicil of choice be- 
gins to doubt whether he has done 
right or wrong, whether it would not 
have been better for him not to have 
taken up his residence in that coun- 
try, does not destroy the effect of the 
residence taken up with the intention 
of permanently residing there.’ In 
re Marrett, 86 Ch. D. 400, 407. (2) “I 
do not follow the defendants in their 
argument that a mere election to 
abandon, exercised under circum- 
stances where there was a continued 
physical residence in the domicile 
elected as abandoned, will cause a 
revivor of the domicile of origin. 
Such a thesis, I take it, would be 
guite revolutionary of the entire law 
of the change of domicile and sup- 
plant the inseparable animo et facto 


DOMICILE 


of origin.®& 


RESIDENCE ON 


and declarations 


VI. EVIDENCE 


is inadmissible.®* 
the eleménts of 


dence.®? 


by animo merely. -The mere state-, 
ment contains its own refutation.” 
Plant v. Harrison, 36 Misc. 649, 675, 
74 NYS 411. (3) Deceased, an Eng- 
lishwoman by birth, was married to a 
Frenchman and resided with him in 
France until his death. Some time 
after that event she gave up her 
house in that country, and proceeded 
to a seaport, where she embarked, 
with her children and effects, on 
board an English steamboat, with an 
intention of permanently residing in 
England. Before the vessel left the 
harbor she was seized with illness, 
and was carried on shore, and died 
there. It was held that her domicile 
was French because that had not 
been actually abandoned. In re Raf- 
fenel, 9 Jur. N. S. 386. 

[b] Domicile does not necessarily 
revert on return.—‘‘When a new 
domicile has been actually acquired 
it does not necessarily revert, even if 
not followed by continuous residence. 
There may be many absences from 
the new place and protracted so- 
journings in the old, unless intention 
and residence unite again, when still 
another change of domicile is ef- 
fected.”’ In re Newcomb, 192 N. Y. 
238, 251, 84 NE 950. 

58, Bell v. Kennedy, lL. R. 1 H. i: 
eS 3807, 9 ERC 764. See also supra § 


[ec] English rule not followed in 
America.—‘‘The English rule that the 
domicile of origin reverts at once 
upon the abandonment of the domi- 
cile of choice (Udny v. Udny, L. R. 
1H. L. Se. 441) has not been followed 
in this country whers the rule seems 
to be that a’ domicile once acquired 
continues not only until it is aban- 
doned but until another is acquired.” 
Plant v. Harrison, 36 Misc. (N. Y.) 
649, 655, 74 NYS 411 (where, how- 
ever, the question of reverter was not 
reached, as the court held that there 
had been no abandonment of the 
domicile by choice). 3 

59.) (Gray. Ver O7eanion, 23° Cale A. 
468, 478, 188 P 977, 981 [quot Cyc]; 
Judkins v. Reed, 48 Me. 386, 387 
(domicile where ‘‘most necessary and 
indispensable part’ of house lies); 
Abington v. North Bridgewater, 23 
Pick. (Mass.) 170; Hast Montpelier v. 
Barre, 79 Vt. 542, 545, 66 A 100, 10 
LRANS 874 (domicile ‘determined by 
the location of that part of the struc-. 
ture most closely connected with 
the primary purposes of a dwell- 
ing’). 

[a] arger fraction of house on 
one side.—Where a line dividing a 
city from a town passed diagonally 
through a person’s residence, so that 
about six-sevenths of the residence 
was in the town, the inhabitant was 


a resident of the town, and not of the 
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of choice continues until a new domicile is acquired, 
even where the alleged new domicile is the domicile 


BOUNDARY LINE 


and receiving visitors;®° but in the event of a still 
closer division, then that part where he habitually 
sleeps is so considered in the absence of other facts 
showing a positively contrary intention.*? 
cation and uses of the different rooms in the house 
may be considered.®? 
boundary line between two counties, it was held 
that the owner might elect either county for his 
domicile, such election being evidenced by his acts 


The lo- 


Where a house was on the 


of intent.® 


which is mere opinion upon the question of domicile 


Change of domicile, together with 
residence and intention, may be 


shown by circumstantial, as well as direct, evi- 


[§ 58] 2. Hearsay and Reputation. Reputation 


city. Bast Montpelier v. Barre, 79 
Vt. 542, 66 A 100, 10 LRANS 874. 
60. Gray v. O’Banion, 23 Cal. A. 


468, 478, 188 P 977,981 [quot Cyc]; 
TRO, v. Waltham, 8 Cush. (Mass.) 


[a] Location of the ‘peds and fire- 
place may be considered. Abington 
v. North Bridgewater, 23 #£xPick. 


(Mass.) 170. 

61. Gray v. O’Banion, 23 Cal. A. 
468, 478, 138 P 977, 981 [quot Cyc]; 
Chenery v. Waltham, 8 Cush. (Mass.) 
827; Abington v. North Bridgewater, 
23 Pick. (Mass.) 170. 

62. Chenery v. Waltham, 8 Cush. 
(Mass.) 327; East Montpelier v. 
Barre, 79 Vt. 542, 66 A 100, 10 LRANS 


874. 
augiby eller v. Lutz, 112 Pa. 107, 


The Alabama statute (Code 
[1896] § 1559), requiring a person 
whose residence is located partly in 
one county and partly in another to 
file a statement of the county se- 
lected by him as his residence, does 
not apply to a person so located who 
had selected his place of residence be- 
fore the passage of the act. Dan- 
es v. Nabors, 120 Ala. 430, 24 S 


64. See generally Evidence [16 
Cyc 821]. 
65. Ala.—Ham v. State, 156 Ala. 


645, 47 S 126 (residence of relatives 
immaterial). . 

Ga.—Worsham vy. Ligon, 144 Ga. 
707, 87 SEH 1025 (failure to list prop- 
erty for taxation). 

Iowa.—Shoemaker v. Roberts, 103 
Iowa 681, 72 NW 776. (service with 
summons in a certain town imma- 
terial). 

Mo.—Gould vy. Smith, 48 Mo. 43 
(evidence of ownership of real prop- 
erty in another state excluded). 

N. H.—State v. Daniels, 44 N. H. 
383 (mame and address in catalogue 
of educational institution incompe- 
tent unless inserted with consent of 
party). 

Vt.—Fulham v. Howe, 60 Vt. 351, 14 
A 652. 

Wis.—State v. Rosenthal, 123 Wis. 
442, 102 NW 49 (name in directory 
of another city incompetent to prove 
nonresidence). 

Eng.—Ex p. Cunningham, 13 Q. B. 
D. 418 (English name and office in 
British army irrelevant in proving 
English domicile as distinguished 
from Scotch or Irish). 

Relevancy generally see Evidence 
[16 Cye 1110]. 


66. Rockland v. Union, 100 Me. 67, 
60 A 705. 
67. Farrow v. Farrow, 162 Iowa 


87, 143 NW 856. 
Intention shown by conduct see 
infra §§ 62-65. 
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or common report of either the present or former 
domicile of a person is hearsay and not admissible.** 
Mere surmises of friends or connections afford no 


evidence of domicile.®® 


[§ 59] 


tion. 


domicile.?° 


which such change was made." 


68. Griffin vy. Wall, 32 Ala. 149; 
Pfister v. Dascey, 68 Cal... 572, 10 P 
117; In re Zerega, 20 NYS 417, Pow. 
Surr. 209; Re Fitzmartin, 24 Ont. L. 
102, 19 OntWR 267, 367, 2 OntWN 
a Ua Ss Be. a UE 

Hearsay generally see Evidence [16 
Cye 1192]. 


69. Colburn v. Holland, 35 S. C. 
Eq. 176. 
[a] Hearsay among family as to 


domicile—Where the question was 
one of domicile at the date of a 
writ, and defendant proved that 
plaintiff, before the date of the writ, 
had gone from one county to another, 
and wished the jury to infer from 
this an abandonment of his former 
home, the testimony of a witness who 
swears that this was not regarded 
in his (plaintiff's) father-in-law’s 
family, where plaintiff resided, and 
where the witness, a member of the 
family, also resided, as an abandon- 
ment of plaintiff’s then place of resi- 
dence, is admissible, for it does not 
appear that the witness came to this 
knowledge by the ex parte hearsay 
of any of the members of the fam- 
ily, but he may have derived it from 
other facts, apparent at the time to 
the family. Fleming v. Straley, 23 
Ne Cw oOo. 

70. U.S.—Hisele v. Oddie, 128 Fed. 
941; Collins v. Ashland, 112 Fed. 175; 
Baker v. Bolles, 80 Fed. 504, 25 CCA 

00. 

Ga.—Flemister Grocery Co. vy. 
Wright Mercantile, etc., Co., 10 Ga. A. 
702, 73 SH 1077. 
kee Vv; (Stetter, 25). ian; 

y.—Saunders vy. 
163 ay 680, 173 SW 51 
ee —Parsons v. Bangor, 61 Me. 
ee 

Mass.—Kapigan v. Minassian, 212 
Mass. 412, 99 NE 264, AnnCas 1913D 
535; Mooar v. Harvey, 1283 Mass. 219; 
Reeder v. Holcomb, 105 Mass. 93; 
Hallet v. Bassett, 100 Mass. 167; Fisk 
Vv. he en ehs 8 Gray 506. 

H.—State v. Palmer, 65 N. H. 
Dy M4 Os 

N. J.—fFirth y. Firth, 50 N. J. Eq. 
137, 24 A 916. 

N. C.—Watson v. North Carolina 
Fim COme doce Noes 2D. Oe tuiaeo Ors 
Hannon v. Grizzard. 89 N. C. 115. 

N. D.—Graham v. Graham, 9 N. D. 


88, 81 NW 44. 
Oh.—State v. Kuhn, 11 OhS&CP 
321, 8 OhNP 197. 
gan hevnard’s ADD 20i Bava Dist, 
Vt.—Hulett v. Hulett, 37 Vt. 581. 
apse -—Clarke v. ‘Terr., 1 Wash. T. 
gre. Wilson y. Wilson, L. R. 2.P. 
[a] Lae sas together with acts. 
—‘It is true, as argued, that inten- 
tion is to be ‘collected from acts, and 
therefore it is not competent for a 
party to prove his own declarations 
of intention, made before any act 
done, in order to give character to his 
Subsequent acts. But where acts 
have been done, such as actual re- 
moval from one place to another, it 
is, I understand, competent in a case 
like this for the party to testify to 
his purpose and intention as con- 
nected with those acts, when they 


Flemingsburg, 


8. Direct Testimony Concerning Inten- 
The person whose domicile is the subject of 
inquiry may, if a competent witness for any pur- 
pose, testify to his own intent in respect to his 
So it is permissible to ask a person 
who has changed his residence as to the intent with 
Such evidence is 
not conclusive,” but its weight is a question for 


DOMICILE 


declarations.”* 


lowable.*® 
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are brought in question, precisely as, 
in a case where fraud is charged, an 
actor in the transaction may be asked 
directly whether any fraud was in- 
tended. It is, of course, the duty of 
the court in such cases to scrutinize 
the acts, to see if they correspond 
with the alleged purpose.” Kemna v. 
Brockhaus, 5 Fed. 762, 766, 10 Biss. 
128 [quot Collins v. Ashland, 112 Fed. 
17.5,207945. 

{b] Intention to engage in busi- 
ness.—‘“‘A person’s intention as to 
Where he will have his legal resi- 
dence has important bearing in deter- 
mining its location. But his inten- 
tion as to whether he would engage 
in business in a particular place 
would not tend to show what his in- 
tention was as to making that the 
place of his legal residence. ... We 
think it was properly excluded.” Ful- 
hom v. Howe, 60 Vt. 351, 359, 14 A 

og, 

71. U. S—Kemna v. Brockhaus, 5 
Fed. 762, 10 Biss. 128. 


7 I1l.—Wilkins y. Marshall, 80 Il. 
4, 

Mass.—Reeder v. Holcomb, 105 
wae 93 Hiskewvee Chester. sm Gray: 


ae Y.—Kennedy v. Ryall, 67 N. Y. 
uw C.—Hannon v. Grizzard, 89 N. C. 
Vt.—Hulett v. Hulett, 37 Vt. 581. 

72. U. S—Corel v. Chicago, etc., 
R. Co., 123 Fed. 452; Collins v. Ash- 
land, 112 Fed. 175; Rucker v. Bolles, 
80 Fed. 504, 25 CCA 600. 

Kan.—Keith v. Stetter, 25 Kan. 


100. 

N. J.—Firth v. Firth, 50 N. J. Eq. 
137%; 48 A 916 

N. D.—Smith Ve spaitord, 16. IN. D; 
208, 112 NW 965; pie ham. v. Graham, 
9N. D. 88, 81 NW 4 

Eng.—Wilson v. Wilson, I Dp ass eA 1235 
& D. 435. 

73. See infra § 77. 

74. Hulett (Vi. weulettn dt Vit Bos. 
See also infra § 76 


75. Hartford v. Champion, 58 
Conn, 268;,.20 “Ay 4AT1: 
76. U. S.—Mitchell v. U. S., 21 


Wall. 350, 22 L. ed. 584; Pennsylvania 
v. Ravenel, 21 How. 103, 16 L. ed. 
33; Ennis v. Smith, 14 How. 400, 14 
L. ed. 472; Hisele v. Oddie, 128 Fed. 
941; Rucker v. Bolles, 80 Fed. 504, 
25 CCA 600; Chambers v. Prince, 75 
Fed. 176; Burnham y. Rangeley, 4 
iM. Cas. Nos) 2,176.1. Woodb, &. M. 75 
Johnson v. Twenty-one Bales, etc., 13 
F. Cas. No. 7,417, 2 Paine 601; White 
VE Brown;..29 BH iCas. Noy 17538 1 
Wall, Jr. 217; 

Ala.—Merrill v. Morrissett, 76 Ala. 
433; Griffin v. Wall, 32 Ala. 149; Scott 
v. state, 30 Ala.-503; Pitts vA Bur- 
rougns, 6 Ala. 733. 

Ark.—Johnston v. Turner, 29 Ark. 
280. 

Fla.—Warren v. Warren, 75 S 35. 

Ga.—Worsham y. Lignon, 144 Ga. 
707, 87 SE 1025; Flemister Grocery 
Co. v. Wright Mercantile, etc., Co., 
10 Ga. A. 702, 73 SE 1077, 

Ill.—Kreitz v. Behrensmeyer, 125 
Ill, 141, 195, 17 NE 232; 8 AmSR 349; 
Smith vy. Peo., 44 Ill. 16; Peo. v. Con- 
nell, 28 Ill. A. 285; Wallace vy. Lodge, 
6 Tl. A. 507; 

Ind.—Burgess v. Clark, 3 Ind. 250; 


4, Declarations—a. Oral. 
tions made by the party whose domicile is in dis- 
pute, as to the intent with which removal was ac- 
‘complished, when part of the res geste, are admis- 
sible in evidence in a contest to which he is a par- 
The declarations must have been made at a 
time when the party had no interest to make evi- 


[§§ 58-60 


the jury." Direct testimony as to intention may be 
contradicted by evidence of inconsistent acts and 
Proper cross-examination upon the 
question of residence or intention is of course al- 


Oral declara- 


Brittenham yv. Robinson, 18 Ind. A. 
502, 48 NE 616. 
- Ky.—Fidelity Trust, etc. Co. v. 


Preston, 96 Ky. 277, 28 SW 658, 16 
Kyl 461. 

La.—Marks v. Germania Sav. Bank, 
TLO “Lia. 659,'"34" S 725; “Gardner } v. 
O’Connell, 5 La. Ann, 353; Cole v. 
Lucas, 2 La. Ann, 946. 

Me.—Holyoke v. Holyoke, 110 Me. 
469, 87 A 40; Knox v. Montville, 98 
Me. 493, 57 MS 792; Htna v. Brewer, 78 _ 
Me. 377, 5 A 884; Church v. Rowell, 43 
Me. 367; Corinth v. Lincoln, 34 Me. 
310; Wayne v. Greene, 21 Me. 357; 
Gorham v. Canton, 5 Me. 266, 17 AmD 
231. 

Md.—Gable v. Mays, 17 A 565. 

Mass.—Barron vy. Boston, 187 Mass. 
168, 72 NE 951; Gardiner v. Brook- 
line, 181 Mass. 162, 63 NE 397; Viles 
v. Waltham, 157 Mass. 542, 32 NE 901, 
84. AmSR 311; -Pickering v. Cam- 
bridge, 144 Mass. 244, 10 NE 827; 
Brookfield v. Warren, 128 Mass. 287; 
Weld v. Boston, 126 Mass. 166; 
Wright v. Boston, 126 Mass. 161; 
Thayer v. Boston, 124 Mass. 132, 26 


AmR 650; Reeder v. Holcomb, 105 
Mass. 98; Wilson v. Terry, 91 Mass. 
214; Monson v. Palmer, 8 Allen 
551s ¢ Cole we eCheshines a 1h)" Gray: 
411; Salem v. Lynn, 13 Metc. 544;° 
Kilburn v. Bennett, 3 Metc. 199; 
Thorndike v. Boston, 1 Metc. 242; 


Lyman v. Fiske, 17 Pick. 231, 28 AmD 
293; Jennison vy. Hapgood, 10 Pick. 
T7 : 


Mich.—Loeser v. Jorgensen, 137 
Mich. 220, 100 NW 450. 

Miss.—Beason y. State, 34 Miss. 
602. 

Mo.—In re Lankford, 272 Mo. 1, 
197 SW 147. 

N. H.—Chase v. Chase, 66 N. 
588, 29 A 553; Ayer v. Weeks, 
N. HH. 248, 18 aN 1108, 23 AmSR 
6 LRA 716; Leach v. Pillsbury, 
ING als EYES 

N. J.—Clark v. Likens, 26 N. J. L. 
207; Duke v. Duke, 70 NT BKq. 135, 
62 A 466 [aff 72 N. a: Eq. 940 mem, 65 
A 1117 mem]. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950; Dupuy v. Wurtz, 53 
N. Y. 556 [aff 64 Barb. 156]; Hege- 
man v. Fox, 31 Barb. 475; Matter of 
Martin, 94 Mise. 81, 157 NYS 474 
[rev on other grounds 173 App. Div. 
1/153 NYS oi bie(app disni 219 Nie ys. 
557 mem, 114 NE 1071 mem)]; Mat- 
ter of Wise, 84 Misc. 663, 146 NYS 
789; Matter of Robitaille, 78 Misc. 
108, 133 NYS 3891;.Matter of Cleve- 
land, 28 Misc. 369, 59 NYS 985; Mat- 
ter of Roberts, 8 Paige 519. 

N, C.—Wright v. Caney River R. 
Co, 151 Ni C. 529, 66 SH'588, 19 Ann 
Cas 384. 

Oh.—State v. Kuhn, 11 OhS&CP 
321 SONS Loi. 

Or.—Pickering v. Winch, 48 Or. 
500, 87 P 768, 9 LRANS 1159. 

Pa.—Guier v. O’Daniel, 1 Binn. 349 
note; Reyrard’s App., 20 Pa. Dist. 
932: Mintzer’s Hst., 13 Pa. Co. 465; 
Malone v. Lindley, 1 Phila. 192. 

Ss. C—Barfield v. Coker, 73 S. C. 
181, 53 SE 170; Colburn vy. Holland, 
OD piso wale Os 

Tenn.—Hascall v. MHafford, 107 
Tenn. 355, €5 SW 1067, 89 AmSR 
952; Allen v. Thomason, 11 Humphr. 
536, 54 AmD 55. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dence and before any controversy.7? 
made for the purpose of creating evidence as to 
domicile should be rejected,’8 although it has been 
held that a person may declare his choice of domi- 
cile even for the sole purpose of making evidence 
Some authorities 
have admitted declarations made some time before °° 
or after removal.*+ But according to other authori- 


to prove what his choice was.79 


Tex.—Ex. p. Blumer, an ie 734; 
State v. Skidmore, 5 Tex. 469 

Vt.—Wilbur v. Calais, 50 vite 335, 
98 A 913; Fulham v. Howe, Care Vite 
386, 20 A 101. 

Eng.—Bell v. Kennedy, L. R. 1 H. 
L. Se. 307, 9 HRC 764; Ex p. Barne, 16 
Qive: eb: 522; Doucet v. Geoghegan, 9 


Ch; D. 441; Hamilton v. Dallas, 1 Ch._ 


DS 25: Goulder v. Goulder, [1892] P. 
. 240; Munro vy. Munro, 7 Cl. & F. 842, 
7 Reprint 1288; Doe v. Arkwright, 5 
Oreck ie. OO ase Olen Glib OS KINSuaves 
Matthews, 8 De G. M. & G. 13, 57 
EngCh 10, 44 Reprint 294; Drevon v. 
Drevon, 10 Jur. N. S. 717; Crookenden 
v. Fuller, 5 Jur. N..S., 12223. Capde- 
vielle v. Capdevielle, 21 L. 1p, Rep. 
N. S. 660; Hodgson v. De Beauchesne, 
12 Moore P. C. 285, 14 Reprint 920; 
Laneuville v. Anderson, 9 Moore P. Cc. 
325, 14 Reprint 320, 2 Spinks 41, 22 
EngL&eEq 641. 

[a] Discretion of  court.—‘‘The 
general rule is well understood, that 
declarations which are a part of the 
res geste are admissible in evidence 
to show intention, and the instances 
are numerous where the declarations 
of a person made in changing a resi- 
dence have been received as evidence 
of an intention to make the change 
permanent, and ‘to rebut any pre- 
sumption that it was made for tem- 
porary purposes. At the same time, 
the admissibility of such declarations 
is somewhat in the discretion of the 
court and is subject to another gen- 
eral rule, that a person will not be 
allowed by his declarations to make 
a case for himself.” Doyle v. Clark, 
7 KF. Cas. No. 4,053, 1 Flipp. 536, 539. 

[b] Declarations of intention in 
locating on boundary.—In a case 
where the boundary line between two 
counties passes through a dwelling 
house, evidence of declarations is ad- 
missible to show in which county it 
was a person’s intention to fix a 
domicile. Follweiler v. Lutz, 112 Pa. 
107, 2 A 721. See also supra § 56. 

[ec] Discussion of town affairs.— 
“A private ‘conversation or discussion 
as to town affairs is not an act of 
habitancy, and, like any other dec- 
laration not accompanying an act 
which may be given in evidence, is 
not admissible in his favor,’ upon 
the question of domicile. Weld vy. 
Boston, 126 Mass. 166, 169. 

{[d] Declarations must be definite 
and not merely casual.  Cruger v. 
Phelps, 21 Misc. 252, 47 NYS 61. 

[e] Contest between third persons. 
—Declarations of a witness whose 
domicile is in dispute are not ad- 
missible to prove such residence in a 
contest between other persons. Ham 
v. State, 156 Ala. 645, 47 S 126. 

[f] Declarations negativing domi- 
cile—Where plaintiff had attempted 
to prove a convict’s residence in the 
county by the fact that he was con- 
victed in the court thereof, the state- 
ment of the convict at the time of the 
trial that he was a tramp was admis- 
sible as a part of the res geste. 
Thomas v. Macon County, 175 Mo. 68, 
74 SW 999. 

Declarations: 

Against interest see Evidence 

Cye 1217] 

As part of res geste see Evidence [16 

Cye 1241]. 

Of intention generally see Evidence 

[16 Cyc 1184]. 


[16 


77, Iua.—Cole v. Lucas, 2 La, Ann. 
946. 
Mass.—Viles v. Waltham, 157 
Mass. 542, 32 NE 901, 34 AmSR 
311. 
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N. H.—Ayer v. Weeks, 65 N. H. 
ae 18 A 1108, 23 AmSR 37, 6 LRA 
716. 

N. J.—Duke v. Duke, 70 N. J. Eq. 
135, 62 A 466 [aff 72 N. J. Eq. 940 
mem, 65 A 1117 mem]. 

Or.—Pickering v. Winch, 48 Or. 500, 
87 P 763, 9 LRANS 1159. 

Vt.—Fulham vy. Howe, 62 Vt. 386, 
20 A 101. 

78. Doyle v. Clark, 7 F. Cas. No. 
4,053, 1 Flipp. 536; Watson v. Simp- 
Son, 13a vAnn: S27. 

“Declarations, written or verbal, 
are sometimes received in connection 
with acts done as explanatory of such 
acts, and on questions of residence 
or domicile as evidence of intention, 
but in such cases the declarations, to 
be admissible, must have been made 
in the ordinary cours? of business at 
a time when the party had no interest 
to make evidence, and before any con- 


troversy.” Ayer v. Weeks, 65 N. H. 
248, 249, 18 A 1108, 283 AmSR 37, 6 
LRA 716. 

79. In re Newcomb, 192 N. Y. 238, 
84 NE 950. 

80. Kilburn v. Bennett, 3 Metce. 


(Mass.) 199 (declarations made three 
weeks before removal held admis- 
sible), 

81. Tobin v. Walkinshaw, 23 F. 
Cas. No. 14,070, McAll. 186; Matter of 
Roberts, 8 Paige (N. Y.) 519 (dec- 
larations made by decedent after re- 
moval as to the character of her resi- 
dence held admissible). 

[a] Reason for rule.—‘‘Inasmuch 
as other acts beside that of removal 
may be received as evidence of the 
manner in which the right of elec- 
tion was exercised, tne court consid- 
ers the testimony competent. ... It 
constitutes by reason of its character 
an exception to the general rule, that 
declarations and acts not forming a 
part of the res geste are inadmis- 
sible. That exception applies to cases 
where the intention of a party be- 
comes material, in which cases facts 
evidencing the intention, although 
collateral and foreign to the main 
subject, still, as having a bearing 
upon the question of intent, are ad- 
missible.... Matter en pais—such 
as the acts and declarations of the 
party—although not forming a part 
of the res geste, are admissible so 
far as they serve to show the intent.” 
Tobin v. Walkinshaw, 23 F. Cas. No. 
14,070, McAll, 186, 191. 

82. Bangor v. Brewer, 47 Me. 97; 
Corinth v. Lincoln, 34 Me. 310; 
Jericho v. Huntington, 79 Vt. 329, 65 
A 87; Fulham v. Howe, 62 Vt. 386, 
20 A 101. See Canadian Pac. R. Co. 
v. Wenham, 146 Fed. 207, 208 (where 
the court said: “His own declaration 
as to his intent, however, especially 
when made after he has become ap- 
preciative of the consequences of a 
change of domicile, are not control- 
ling’). 

[a] Tllustraticn. — Where plain- 
tiff’s domicile on May 1, 1883, was in 
question and it was claimed that 
about October, 1881, he had removed 
from the town of C to the town of 
G, evidence of a statement made by 
him in the autumn of 1880 that he 
should refuse to accept a nomination 
for the common council of C or to 
serve if elected, “on the ground that 
he had no connection with, or interest 
in, the affairs of C’’ as well as one 
made in November, 1881, to the super- 
intendent of his farm in G, that he 
had now made G his residence and 
domicile, were held to have been 
properly excluded. Pickering Vv. 


[19 0.J.] 429 


ties, declarations not contemporaneous with removal 
are not admissible.*? 
to her husband’s domicile are not admissible against 
And the declarations of a husband to his 
wife are inadmissible if made before separation,®* 
but admissible if made after separation.*® 

‘[§ 61] b. Written. Written declarations, whether 
contained in letters,°®° in the recitals of deeds ** 


The declarations of a wife as 


cambridse, 144 Mass. 244, 10 NE 

[b] Admission dependent upon 
nearness of time.—‘‘The admission of 
declarations, either written or ver- 
bal, in connexion with acts done, and 
giving a character to such acts, de- 
pends much on circumstances, and 
upon the nearness or distance of the 
time of the declarations made to the 
act done.” Thorndike v. Boston, 1 
Metc. (Mass.) 242, 247 [quot Doyle v. 
Clarke 7> BieCas) Nos 943053,0 0 dp pe 


536, 540]. 
ries Chambers v. Prince, 75 Fed. 
fal] “An executrix cannot change 


the actual domicile of the testator 
by her own admissions after testa- 
tor’s death, nor can she do so by her 
own acts, even if amounting to an 
estoppel as against herself. Such 
acts and admissions are beyond the 
province of executors in such matters 


as this.” Matter of Grant, 83 Misc. 
257, 260, 144 NYS 567. 

84. Holyoke vy. Holyoke, 110 Me. 
469, 87 A 40. 

85. Holyoke v. Holyoke, 110 Me. 
469, 87 A 40. 

86. U. S.—Ennis v. Smith, 14 How. 


400, 14 L. ed. 472; Wright v. Schneid- 
er, 32 Fed. 705. 

D. C.—Thorn v. Thorn, 28 App. 120. 

Ind.—Burgess vy. Clark, 3 Ind. 250 
(postmarks). 

Iowa.—In re Murray, 145 Iowa 368, 
124 NW 193;\In re Titterington, 130 
Iowa 356, 106 NW 761. 

Mass.—Thorndike v. al 
Mete. 242 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950 (formal written an- 
nouncements of change of domicile 
admissible). 

Or.—Pickering v. Winch, 48 Or. 500, 
87 P 763, 9 LRANS 1159. 

Eng.—Laneuville v. Anderson, 9 
Moore P. C. 325, 14 Reprint 320, 2 
Spinks 41, 22 EngL&Eq 641. 

{a] Letters read by divorced wife 
of decedent.—A decedent’s divorced 
wife, not a party to a proceeding in 
relation to the settlement of his 
estate nor in any way interested 
therein, is not disqualified from tes- 
tifying to the contents of letters 
written by deceased, which she had 
read, bearing upon his intention to 
change his place of residence. In 
re Murray, 145 Iowa 368, 124 NW 


Boston, 


193. 
[b] Letters written after suit is 
commenced are not admissible. 


aperngike v. Boston, 1 Mete. (Mass.) 
42. 

[ec] Return address on envelope.— 
A stamped envelope, having printed 
thereon a request to return to the 
writer at a certain address, is not 
admissible in evidence to prove his 
residence there, his presence not be- 
ing such an act as would render the 
envelope admissible as a declaration. 


Coates Vv. Laylor, 8: Wt 39) SOP x 
038. 
87. U. S.—Rucker v. Bolles, 80 


Fed. 504, 25 CCA 600. 

La.—New Orleans v. Sheppard, 10 
La. Ann. 268; Davis v. Binion, 5 La. 
Ann, 248, : 
ke ee v. Camden, 74 Me. 

Mass.—Weld v. Boston, 126 Mass. 
166; Ward v. Oxford, 8 Pick. 476 
[dist Wright v. Boston, 126 Mass. 


161, 34 AmR 345] (copy of ancient 
deed). 

N. Y.—Cruger v. Phelps, 21 Misc. 
252, 47 NYS 61. 


Eing.—Drevon y. Drevon, 10 Jur. N. 
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and wills,*8 or in other instruments,®® are admis- 
sible evidence as to domicile, provided they are 
offered against the party making them or accom- 
pany or explain some relevant act, thus forming part 


of the res gestz.% 
[§ 62] 5. Conduct. 


Ss. pee Iban Aig, EEMOaRS HAS) IEE die Mele 
74 


Ont.—Mellish v. Van Norman, 13 
U. C. Q. B. 451 (description in mort- 
gage prima facie evidence of resi- 
dence of mortgagor). 

[a] Acceptance of deed by gyran- 
tee.—(1) When offered by the grantor 
in a suit against the grantee “the ac- 
ceptance of a deed by a grantee is 
slight evidence that the description 
of his residence therein is correct. 
He is presumed to know his own resi- 
dence, and to have an interest in hav- 
ing it correctly stated. But a gran- 
tee cannot be presumed to know the 
residence of the grantor, and his ac- 
ceptance of the deed, therefore, can- 
not be held to be an implied admis- 
sion that the grantor’s residence is 
correctly stated.” Wright v. Boston, 
PO MASS LoL, dos, 168s = 7@2) The 
deeds to him in which he was de- 
scribed as of Boston were competent. 
His acceptance of such deeds with- 
out objection was an implied admis- 
sion of the correctness of the re- 
citals. Though of little weight, the 
evidence was competent.” Weld v. 
Boston, supra. 

[b] Domicile a necessary element 
of title.—The recitals contained in a 
deed that is offered in evidence in 
proof of title cannot be considered 
as evidence of the domicile of the 
parties when it is a necessary ele- 
ment of title. Dohan vy. Murdock, 40 
La. Ann, 376, 4S 338. 

Recitals in deeds generally see 
Deeds, §§ 58; 220-223. 

Weight of declarations in deeds see 
infra § 76. 

88. U.S.—Ennis v. Smith, 14 How. 
400, 14 L. ed. 472; Rucker v. Bolles, 80 
Fed. 504, 25 CCA 600. 

Me.—Holyoke vy. Holyoke, 110 Me. 
469, 87% A» 40. But see Gilman 
v. .Gilman,:-52 Me. 165, 83 AmD 
502 (where it was said that the 
fact of a description in a will did 
not “make any material differ- 
ence’). 

Mass.—Wilson v. Terry, 9 Allen 
214; Jennison v. Hapgood, 10 Pick. 
77; Ward v. Oxford, 8 Pick. 476 (reg- 
istry copy of will). 

Mo.—In re Lankford, 272 Mo. 1, 197 
SW 147. 

N. Y.—Matter of Riley, 86 Misc. 
628, 148 NYS 623; Matter of Golden, 
40 Misc. 544, 82 NYS 990 (holographic 
will); Cruger v. Phelps, 21 Misc. 252, 
47 NYS 61; Tucker vy. Field, 5 Redf. 


Sunes 3 9) 
N. C.—Horne vy. Horne, 31 N. C. 


99e 
Oh.—Miller v. Miller, 34 Oh. Cir. 
Ct. 43, 53; In re Williamson, 8 OhS& 
CP 47, 6 OhNP 79. 
ee Tn re Harberger, 
Va.—Smith v. Smith, 94 SE 777. 
“Declaration made in a deed or will 
on the: subject of domicile at a time 
when there is no dispute about the 
matter is evidence of the highest 
character and establishes a domicile 
unless overcome by positive proof to 


13 Phila. 


the contrary.” Miller v. Miller, 
supra. 
[a] Beason for rule.—‘ ‘Declara- 


tions of residence in wills have al- 
“ways been received in evidence.’ The 
purpose of stating the residence of a 
testator in a will, or of a party toa 
deed or other written instrument, is 
in part at least to identify the party 
by his residence from all others who 
may chance to have the same name. 
The statement of residence is there- 
fore material to the act. It is a part 


Evidence of the party’s 
conduct after as well as before the date in question 


DOMICILE 


tent.°? 


-  T§§ 61-63 


may be received as an aid in ascertaining his inten- 
tion.°+ Indeed, conduct may be sufficiently cogent to 
overcome declarations or direct testimony as to in- 


[§ 63] 6. Voting. The local exercise of politi- 


And so considered, we think, 
relevant and probative.” 
110 Me. 469, 487, 


Of tits 
the act is 
Holyoke v. Holyoke, 
87 A 40. 

Construction of wills generally see 
Wills [40 Cye 1382]. 

Weight of declarations in wills see 
infra § 76. 


8s9. La.—Marks v. Germania Sav. 
Bank, 110 La. 659, 34 S 725 (hotel 
register). 


Me.—Holyoke v. Holyoke, 110 Me. 
469, 87 A 40 (hotel register); Old- 
town v. Shapleigh, 33 Me. 278. 

N. Y.—Matter of Rutherford, 88 
Mise. 414, 150 NYS 734 (hotel regis- 
ter); Cruger v. Phelps, 21 Misc. 252, 
47 NYS 61 (ccntracts and leases). 

Tex.—Robertson. v~ Ephrian, 18 
Tex. 118. See Holliman vy. Peebles, 1 
Tex. 673 (passport was offered in evi- 
dence). 

Eng.—Douglas v. Douglas, L. R. 12 
Hg. 617, 10 ERC 355 


ooo. 
433, 7 OntWN 


a 23 DomLR 440 
(declarations pertaining to partner- 
ship and affidavit to procure marriage 
license). 

[a] A writ drawn and dated on 
the.day as to when the domicile was 
disputed is admissible to show the 
domicile of plaintiff as recited there- 
in, although it was never served and 
the attorney who drew it had no 
knowledge as to such plaintiff’s resi- 
dence, except as had been stated to 
him at the time. Oldtown v. Shap- 
leigh, 33 Me. 278. 

[b] An application for admission 
to membership in a lodge written a 
few days before suit was brought, in 
which defendant described himself as 
resident of a certain county, is com- 
petent evidence against him on the 
question of domicile. Robertson v. 
Hphrian; 1s Dex 11s: 

[c] The mere fact that a party 
dates his business papers within the 
state of Missouri is not competent 
evidence to prove him a resident of 
that state. Greene y. Beckwith, 38 
Mo. 384. 

{d] In Louisiana (1) it is pro- 
vided (Civ. Code art 42 § 44) that the 
intention is proved by a written dec- 
laration made before the recorders of 
the parishes from which and to which 
he shall intend to remove. In the 
absence of such a declaration “proof 
of this intention shall depend upon 


circumstances.” Ausbacher v. De 
Nevue, 45 La. Ann. 988, 13 S 396; 
State v. Steele, 338 La. Ann. 910; 
Evans v. Payne, 30 La. Ann, 498; 
King. vi Watts, 23 dua. Ann. 563; 
Berry v. Gaudy, 15 La. Ann. 533; 
Yerkes v. Broom, 10 La. Ann. 94; 
Branklin’s= Success 4.0 lias Animus 305. 


Judson y. Lathrop, 1 La. Ann. 78; 
Taylor v. Bach, 17 La. Ann. 61; Nel- 
son v. Botts, 16 La. 596; Waller v. 
Lea, 8 lia. 213: “Hyde=y. Henry, 24 
Mart. N. S. 51; Leonard v. Mande- 
ville, 9 Mart. 489; Thompson -v. Rous- 
soire, 5 La. Ann. (Orleans) 200. (2) 
But this applies only to persons al- 
ready domiciled within the state. A 
person coming from another state ac- 
quires a domicile only by a residence 
of twelve months. Rist v. Hagan, 8 
Rob. 106; Lowry v. Erwin, 6 Rob. 
192, 39 AmD 556; Boone y. Savage, 
14 La. 169. 

90. Viles v. Waltham, 157 Mass. 
042, 32 NE 901, 34 AmSR 311; Weld 
v. Boston, 126 Mass. 166; Wright v. 
Boston, 126 Mass. 161; Chase v. 
Chase, 66 N. H. 588, 29 A 553; Cool- 
idge v. Taylor, 85 Vt. 39, 80 A 1038. 

[a] In a _ controversy between 


eal rights is competent evidence of domicile.®? 
official registrar’s list of electors in a certain town 


The 


creditors of a certain debtor, the lat- 
ter’s unsworn answer to interroga- 
tories as to his residence are not ad- 
missible, they being merely declara- 
tions made since the controversy 
arose by a party having no interest 


thercin. Ayer v. Weeks, 65 N. H. 248, 
18 A 1108, 23 AmSR 37, 6 LRA 716. 
91. U. S.—Canadian Pac. R: Co. v. 


Wenham, 146 Fed. 207; Corel v. Chi- 
cago, ete., R. Co., 123 Fed. 452; Burn- 
ham v. Rangeley, 4 F. Cas. No. 2,176, 
1 Woodb. & M. 7; White v. Brown, 
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Ala.—Merrill v. Morrissett, 76 Ala. 
433. 


Ind.—Schmoll v. Schenck, 40 Ind. 
A. 581, 82 NE 805. 

Kan.—Hatch v. Smith, 6 Kan. A. 
645, 49 P 698. 

Me.—Holyoke vy. Holyoke, 110 Me. 
469, 87 A 40; Richmond y. Vassalbor- 
ough, 5 Me. 396. 

Mass.—Vilés v. Waltham, 157 Mass. 
542, 23 NHe901, 34 AmSR 311; Cole v. 
Cheshire, 1 Gray 441. 

Mich. v. Jorgenson, 137 
Mich, 220, 100 NW 450. 

Mo.—In re Lankford, 272 Mo. tf, 197 
Sw 147. 

N. J.—-Guggenheim v. Long Branch, 
80° N. VJ. TE 246," 249,06 76 JAY 3338 "(att 
S3_N. J. i. 628, 84 A241) feiteCyel. 

N. Y.—Dupuy v. Wurtz, 53 N. Y. 
556 [aff 64 Barb. 156] (failure to 
avail of statutory privileges accorded 
domiciled foreigners); Matter of 
Cleveland, 28 Misc. 369, 59 NYS 985. 

Or.—Miller v. Miller, 67 Or. 359, 136 
IPRS: 

Pa.—Follweiler v. Lutz, 112 Pa. 107, 
2°\A 721; Reed v. Reed,-59 Pa. Super! 
178. 

S. C.—Barfield v. Coker, 73 S. C. 
181, 53 SH 170; Colburn v. Holland, 
dono. Carlow lio: 

Tex.—International, ete., R. Co. v. 

Anderson County, (Civ. A.) 174 SW 
305 [aff 246 U. S. 424, 38 SCt 31, 70, 
62 L. ed. 807]. 
Intent manifested by acts or 
omissions.—‘‘Intent is manifested by 
what he does, and by what he says 
when ‘doing, and sometimes as _ sig- 
nificantly by what he omits to do or 
to say.’ Cole v. Cheshire, 1 Gray 
ieee 441, 444, 

[b] In Georgia.—Under Civ. Code 
(1910) §§ 2181, 2186, an avowal of an 
intent to change domicile may be 
proved by express declaration or acts 
equivalent thereto. Worsham Vv. 


Ligon, 144 Ga. 707, 87 SE 1025. 


ene See supra § 59; and 

93." Mitchell yv.. Us, “SS2521-swWalls 
(U. S.) 350, 22 L. ed. 584; Woodworth 
vi ‘St.Paul, ete; VR. (Cone 18) Heds 282; 
5 McCrary 574; Weld v. Boston, 126 
Mass. 166; Loeser v. Jorgenson, 137 
Mich. 220, 100 NW 450; New York v. 
Beers, 163 App. Div. 495, 148 NYS 
438; Hammond v. Hammond, 103 App. 
Div. 437, 93 NYS 1. See also infra $ 
73. But see State v. Kuhn, 11 OhS& 
CP 321-8. ORNP-197 (citizenship not 
determined by voting). 

[a] Voting for president of United 
States.—‘“‘The circumstance which is 
claimed to have established his resi- 
dence in California is his voting there 
for President of the United States. 
Had he voted for State officers, it 
would have had more wéeight, but vot- 
ing for President only it cannot be 
considered as establishing a_ resi- 
dence in California, contrary to his 
oath that it was his fixed intention 
to return, and that he considered his 
home here in this Territory.” Clarke 


infra § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 63-66] 


or district is admissible to prove the domicile of a 
voter whose name appears thereon,®* provided his 
name was entered at his request.®® 
principle, a notification duly addressed and deliv- 
ered warning an inhabitant to attend a district 
school meeting in a certain town was held admis- 


sible evidence of his domicile.?® 


[§ 64] 7. Holding Public Office. 
the domicile of a person against whom the evidence 
is offered, it is compevent to show that during the 
time in question he held a local public office,°? such 
as treasurer of a certain school district,?® or high- 


way inspector.®® 
[§ 65] 8. Taxation. 


ae Washington Terr., 1 Wash. T. 68, 


94. In re Sedgwick, 223 Fed. 655; 
Enfield v. Ellington, 67 Conn. 459, 34 
A 818; West Boylston v. Sterling, 17 
Pick. (Mass.) 126. 

95. Sewall v. Sewall, 122 Mass. 
156, 23 AmR 299; Fisk v. Chester, 8 
Gray (Mass.) 506. 


96. West Boylston vy. Sterling, 17 
Pick. (Mass.) 126. 
97-, Gole’ *v Cheshire; 2 Gray. 


(Mass.) 441; Buchanan v. Cook, 70 Vt. 
168, 40 A 102. 

98. Buchanan v. Cook, 70 Vt. 168, 
40 A 102, 

99. Cole .y. Cheshire, 1 Gray 
ea 441. 

U. S.—Mitchell v.- U. S., 21 
wail, 350, 22 L. ed. 584. 

Me.—Rockland v. Deer Isle, 105 Me. 
1555 32 Ase 885. 
aptigera lags v. Boston, 126 Mass. 
166 

Mo. ie re Lankford, 272 Mo. 1, 197 
Sw 14 

N. i> —-Chase v. Chase, 66 N. H. 
588, 29 A 553: 

N. Y.—Hammond v. Hammond, 103 
App. Diver 400.) ote INOS eles Hitt Vis 
Crosby, 26 HowPr 413 (nonpayment 
of taxes is competent evidence). 

N. C.—State v. Grizzard, 89 N. C. 
115. 

Vt.—Fulham v. Howe, 60 Vt. 351, 
14 A 652; Hurlbut v. Green, 42 Vt. 
316; Hulett v. Hulett, 37 Vt. 581. 

{a] Taxation elsewhere.—Evidence 
that a person was taxed in one place 
had no legal tendency to prove that 
he was not taxable in another place, 
and domiciled there, and is therefore 
inadmissible. Mead vy. Boxborough, 
11 Cush. (Mass.) 362. 

2. In re Sedgwick, 223 Fed. 655; 
New York v. Beers, 163 App. Div. 495, 
148 NYS 438. But see Rockland v. 
Deer Isle, 105 Me. 155, 73 A 885 (as- 
sessment of poll tax immaterial). 

3. Helm v. Com., 135 Ky. 392, 122 
SW 196; Loeser vy. Jorgenson, 137 
Mich. 220, 100 NW 450; In re Lank- 
ford, 272 Mo. 1 Se Dy sw 147; Rowe v. 
Hulett, 50 Vt. 637 (tax list stating 
residence under oath). See Hurlbut 
v. Green, 42 Vt. 316 (failure to re- 
turn list admissible as negativing 
domicile). But see Sewall v. Sewall, 
122 Mass. 156, 23 AmR 299 (tax list 
not admissible for any purpose except 
assessment and collection of tax). 


4. Chase v. Chase, 66 N. H. 588, 
29 A 553. 

5. Worsham v. Legin, 144 Ga. 707, 
87 SE 1025. 

6. In re Lankford, 272 Mo. 1,°197 
SW 147. 

7. Presumptions generally see 


Evidence [16 Cyc 1050]. 

Residence at place of service of 
process see Process [32 Cyc 455, 
487]. 

a U. S.—Anderson v. Watts, 138 
Use 69401 SCE449) 34 ed 1073; 
Mitchell v. U. S., 21 Wall. 350, 22 Th 
ed. 584; Ennis v. Smith, 14 How. 400, 
14 L. ed, 472; Shelton v. Tiffin, 6 How. 
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Evidence that a party 
has paid a poll tax or tax on personal property is 
competent to prove his intention with respect to the . 
place at, which such tax was levied, and evidence 
is lkewise admissible that he was assessed for 


DOMICILE 


Upon the same 


missible. 


[§ 66] 
In proving 
eral, 


legal domicile,® 


168, 12 L. ed. 387; In re Davis, 217 
Fed. 113; Wisele v. Oddie, 128 Fed. 
941; Collins v. Ashland, 112 Fed. 175; 
Butler v. Farnsworth, 4 F. Cas. No. 
2,240, 4 Wash: 101; Johnson y. Twen- 
ty-one Bales, ete., 13 Bee CAastNo; (i 4k7s 
Da cPaine 20 0lijaad | WineCls Cine CNet) 


433; Rogers v. The Amado, 20 F 
Cas. No. 12,005, Newb. Adm. 400. 
Ala.—Hightower v. Ogletree, 114 


a 94, 21 S 934; In re Toner, 39 Ala. 
Ark—Johnston v. Turner, 29 Ark. 


Cal.—Dow v. Gould, ete., Silver Min. 
Co. 31 (Cal 629. 

Del.—State v. Frest, 4 Del. 558. 
ieeeosen ten eae v. Bradstreet, 18 

Ind.—Donaldsen y. State, 167 Ind. 
558, 78 NE 182. 


Towa.—In re Olson, 63 Iowa 145, 18> 


NW 854 
Ky.—Lebanon y. Biggers, 117 Ky. 
430, 78 SW 213, 25 KyL 1528. 
La.—State v. Joyce, 123 La. 631, 


49 S 219; Alter v. Waddill, 20 La. 
Ann. 246. 
Payor ae v. Camden, 74 Me. 
— Md.—Harrison y. Harrison, 117 Md. 
607, 84 A 57. 

Mass —Thorndike  v./ 
Metc. 242 


Boston, 1 


Mich.—Beecher vy. Detroit, 114 
Mich. 228, 72 NW 206. 

Miss.—Hairston v. Hairston, 27 
Miss. 704, 61 AmD 530. 

Nebr.—State v. Superior School 
Dist., 55 Nebr. 317, 75 NW 855. 


N. H.—Hart v. Lindsey, 17 N. H. 
235, 43° AmD 597. 

N. J.—Cadwalader v. Howell, 18 N. 
Jian dae oS. 

N. Y.—Hart v. Kip, 148 N. Y. 306, 
42 NE 712, 25 NYCivProc 205, 2 Ann 
Cas. 424 [mod 74 Hun 412, 26 NYS 
5221; Shepard v. Wright, 1173 N:. Y. 
582, 21 NE 724 [aff 35 Hun 444 (aff 
59 HowPr 512)]; Kennedy v. Ryall, 67 
N. ¥- 379 [aff 40 N.Y. Super 3471; 
Campbell v. Campbell, 90 Hun 233, 
35 NYS 280, 698; Ames vy. Duryea, 6 
Lans. 155 [aff 61 N. Y. 609 mem]; 
Wischer sv.0 VWischer,” I2 Barb. 6405 
Harry v. Dodge, 66 Mise. 302, 123 
NYS 37. 

N. C.—Horne v. Horne, 31 N. C. 99. 

Pa.—Carey’s App., 75 Pa. 201; In re 
Hood, 21 Pa. 106; Reed v. Reed, 59 
Pa. Super. 178; Lyon v: Lyon, 13 Pa. 


Dist. 623;-Deschamp’s HEst., 41 Pa. 
Co. 227; Shafer vy. Marsh, 22 Pa. Co. 
33. 


R. I.—Mowry v. Latham, 17 R. I. 
480, 23 A 18. 

S. C.—Graveley v. Graveley, 25 8. ©. 
1, 60 AmR 478; Bradley v. Lowry, 17 
s. Oy Hod. 39 Amb 14:2. 

Tenn.——Prater v. Prater, 87 Tenn. 
78, 9 SW 361, 10 AmSR 623; Kellar 
v. Baird, 5 Heisk. 39. 

Tex.—Ex p. Blumer, 27 Tex. 734. 

Wis.—Hall v. Hall, 25 Wis. 600. 

Eng.—Bell v. Kennedy, L. R. 1 H. 
L. Se. 307, 9 ERC 764; In re Patience, 
29 Ch. D. 976;-Skarpe v. Crispin, L. 


B. Presumptions ‘—1. 
Domicile and Identity with Residence—a. In Gen- 
The place of residence where a person ac- 
tually lives is, prima facie, presumed to be his 
and the rule applies not only in 
interstate habitation, but also where a citizen re- 
moyes to a foreign country.® 
is merely one circumstance, and the presumption 
raised thereby is not conclusive.!® 
once obtained or acquired is presumed to continue, 
and the burden of proving a change rests upon 
the party alleging it;11 but the presumption as to 
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personal taxes,? or that he listed such property for 
taxation. But evidence that he has paid taxes upon 
real property is not admissible,* and evidence that 
the party did not list his property for taxation,® or 
was not assessed and paid no taxes,® is not ad- 


Continuance of 


But actual residence 


A domicile when 


R. 1 P. & D. 611; Bruce v. Bruce, 2 B. 
& P. 229 note, 126 Reprint 1251; De 
Bonneval v. De Bonneval, 1 Curt. 
Eecl. 856; Jopp v. Wood, 4 De G. J. 
& S. 616, 69 EngCh 472, 46 Reprint 
1057; Stanley v. Bernes, 3 Hagg. Eccl. 
373; Bempde v. Johnstone, 3 Ves. Jr. 


{a] Statute construed.—‘“It is, 
however, now urged on the part of 
the state of New York that a recent 
act of this state (Laws of 1916, chap. 
551), to which I shall refer again at 
length, has modified the law of domi- 
cil in this state so that any one dy- 
ing here after a residence in the 
state for the greater part of twelve 
consecutive months in the twenty- 
four months next preceding death is 
to be deemed domiciled here. But if 
domicile is still the test of liability 
under the Taxable Transfer Act, IL 
think this contention cannot be sus- 
tained. Chapter 551, Laws of. 1916, 
affects the law of domicil only in so 
far as to [constitute] a residence for 
the greater part of twelve months: 
prima facie evidence of one element 
of domicil. This was the construc- 
tion accorded in substance to a not 
dissimilar act of Ohio (Rockefeller v. 
O’Brien, 224 Fed. 541), and I think 
the construction is sound for our- 
Selves.” Matter of Green, 99 Misc. 
582, 611, 164 NYS 1063 [aff 179 App. 
Div. 890 mem, 165 NYS 1088 mem]. 

[b] Single man.—The presumption 
that every man has a fixed domicile 
applies as well to a single as to a 
married man. Marsden vy. Troy, 189: 
SW 960. 

9. Matter of Martin, 173 App. Div. 
1, 158 NYS 915 [app dism 219 N. Y. 
557 mem, 114 NE 1071 mem]; In re 
Hood, 21 °Pa. 106; Cromarty v. Cro- 
marty, 38 Ont. L. 481, 12 OntWN 253. 
[dism app 11 OntWN 342. 

[a] MIllustration—Where a citizen 
of Pennsylvania removed to Cuba, 
settled there, and engaged in trade, it 
was held that the presumption in fa- 
vor of the domicile of choice lay upon 
him and that the burden of disprov- 
ing the domicile of choice lay upon 
him who denied it. In re Hood, 21 
ict [appr Carey’s App., 75 Pa. 

10. Thayer v. Boston, 124 Mass. 
132, 26 AmR 650; Cabot v. Boston, 12 
Cush. (Mass.) 52; Otis v. Boston, 12 
Cush. (Mass.) 44; Sears v. Boston, 1 
Mete. (Mass.) 250 (actual residence 
far from conclusive); Sharpe v. Cris- 
pin, L. R. 1 P. & D. 611 (residence is 
not an absolute test of domicile). 

{a] “Personal presence in a place 
is one circumstance to determine the 
domicil.’” Sears v. Boston, 1 Metce. 
(Mass.) 250 [quot Lee v. Simonds, 1 
Or. T258e) LEO 

be 19% BE A itieteon vy. Watts, 138 
U. S. 694, 11 SCt 449, 34 L. ed. 1078; 
Desmare v. U. S:, 93 U. S. 605, 23 L. 
ed, 90° Mitchell vs U. Ss 21° Wall 
350, 22 L. ed. 584; Ennis v. Smith, 14 
How. 400, 14 L. ed. 472; Delaware, 
etc., R.'Co. v. Petrowsky, 250 Fed. 


198, 30 Reprint 967. 
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continuance will not be applied where its operation 
would be to impress the individual with a char- 


acter hostile to the state.?” 


[§ 67] b. Conflict between Presumptions. 


554, 162 CCA 570; In re Davis, 217 
Fed. 113; In re Bassett, 189 Fed. 410; 
Gaddie v. Mann, 147 Fed. 955 [rev on 
other grounds 158 Fed. 42, 88 CCA 1]; 
Flynn y. Fidelity, ete, Co., 145 Fed. 
265; Eisele v. Oddie, 128 Fed. 941; In 
re Filer, 108 Fed. 209; In re Grimes, 
94 Fed. 800; Chambers v. Prince, 75 
Fed. 176; Burnham v. Rangeley, 4 
Hn Cas. NO a2; 1005, LeVWiOOdbs. co, Mi 7; 
White v. Brown, 29 F. Cas. No. 
17,5883) te Wall Jray21% Quigley’s 
Case, 13 Ct. Cl. 368. 

Ala.—Frederick v. Wilbourne, 73 S 
442; Caldwell v. Pollak, 91 Ala. 353, 8 
S 546; Bragg v. State, 69 Ala. 204; 
Kelly v. Garrett, 67 Ala. 304; Glover 
v. Glover, 18 Ala. 367. 

Wea Bee v. Palmer, 4 Ark. 
456. 

Dak.—Gardner v. Fargo Bd. of Ed- 
ucation, 5 Dak. 259, 38 NW 433. 

Ga.—Barrett v. Black, 25 Ga. 151. 

Ill.—Peo. v. Moir, 207 Ill. 180, 99 
AmSR 205, 99 AmSR 205; Clough v. 
Kyne, 40 Ill. A. 234. 

Ind.—Donaldson vy. State, 182 Ind. 
615, 101 NE 485; State v. Scott, 171 
Ind. 349, 86 NE 409. 

lowa.—I"arrow v. Farrow, 162 Iowa 
87, 148 NW 856; Cover v. Hatten, 136 
Iowa’ 63, 113 NW 470; fn re Colton, 
129 Iowa 542, 105 NW 1008 [cit Cyc]; 
Tuttle v. Wood, 115 Iowa 507, 88 NW 
1056; Remey v. Burlington Bd. of 
Equalization, 80 Iowa 470, 45 NW 
899; Nugent v. Bates, 51 Iowa 77,°50 
NW 76, 33 AmR 117. 

Kan.—Keith v. Stetter, 25 Kan. 100; 
Deitrich v. Lang, 11 Kan. 636. 

Ky.—Baker v. Baker, 162 Ky. 683, 
173 SW 109, LRA1917C 171. 

La.—Kinder v. Scharff, 125 La. 594, 
51S 654; Lumberton First Nat. Bank 
v. Hinton, 123 La. 1018, 49 S 692; 
State v. Joyce, 123 La. 631, 49 S 219; 
Simmons’ Suce., 109 La. 1095, 34 S 101; 
Steers’ Succe., 47 La. Ann. 1551, 18 S 
503; Hyman v. Schlenker, 44 La. Ann. 
108, 10 S 628; Franklin’s Succ., 7 La. 
Ann, 395; Cole v. Lucas, 2 La. Ann. 
$46; Tanner v. King, 11 La. 175; Ro- 
senberg v. Cordill, 6 La. A. (Orleans) 
224. 

Me.—Holyoke v. Holyoke, 110 Me. 
469, 87 A 40; Greenfield v. Camden, 


74 Me. 56. 
Mass.—Sullivan v. Ashfield, 227 
Mass. 24, 116 NE 565; Whately v. 


Hatfield, 196 Mass. 3938, 82 NE 48, 13 
AnnCas 690: Dickinson y. Brookline, 
°181 Mass. 195, 63 NE 331, 92 AmSR 
407; ‘Chicopee v. Whately, 6 Allen 
508; Kilburn v. Bennett, 3 Metc. 199; 
Harvard College v. Gore, 5-Pick. 370. 

Mo.—Walker v. Walker, 1 Mo. A. 
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N. J.—Hess v. Kimble, 79 N. J. Eq. 
454, 81 A 363. 

N. M.—Berry v. Hull, 6 N. M. 6438, 
30 P 936. 

N. Y.—In re James, 221 N. Y. 242, 
116 NE 1010 [rev 172 App. Div. 800, 
159 NYS 140]; In re Newcomb, 192 
IN; “Yen 2os,. S& INH 39503 Dupuy.= v- 
Wurtz, 53 N. Y. 556; Matter of Hor- 
ton, 175 App. Div. 447, 161 NYS 1071; 
Matter of Martin, 158 NYS 915, 1738 
App. Div. 1 [vev 94 Misc. 81, 157 NYS 
474 (app dism 219 N. Y. 557, 114 NE 
1071)]; Matter of Rooney, 172 App. 
Div. 274, 159 NYS 132; Webster v. 
M. W. Kellogg Co., 168 App. Div. 443, 
153 NYS 800; Wacker v. Wacker, 154 
App. Div. 495, SSF NMS woe. 
Trust Co. v. Hart, 150 App. Diy. 413, 
135 NYS 81 [mod on other grounds 
DOS ON. You 6L7-5nem, pel O2" NB LLL 
mem]; Harris v. Harris, 83 App. Div. 
123, 82 NYS 568; Peo. v. Crowley, 21 
App. Div. 304, 47 NYS 457 [aff 155 
N. Y. 700 mem, 50 NE 1120 mem]; 
Campbell v. Campbell, 90 Hun 233, 
385 NYS 280, 693; Nixon v. Palmer, 
10 Barb. 175 [rev on other grounds 


| & F. 842, 7 Reprint 1288; 
MeDouall, 


DOMICILE 


blush be deemed 


e ve Ny 


-[8§ 66-67 


is obvious that these two presumptions may at first 


to conflict; therefore it is held that 


residence. elsewhere may rebut the presumption as 


It 


8 N. Y. 398]; Chaine v. Wilson, 14 
N. Y. Super. 673, 8 AbbPr 78; Matter 
of Green, 99 Misc. 582, 164 NYS 1063 
[aff 179 App. Div. 890 mem, 165 NYS 
1088 mem]; Matter of Norton, 96 
Mise. 152, 159 NYS 619 [aff 175 App. 
Div. 981, 162 NYS 1133 mem]; Mat- 
ter of Morgan, 95 Misc. 451, 159 NYS 
105 [aff 176 App. Div. 909 mem, 162 
NYS 1132 mem]; Matter of: Kane, 93 
Mise. 406, 156 NYS 1004; Matter of 
Rutherford, 88 Misc. 414, 150 NYS 
734; Matter of Wise, 84 Misc. 6638, 146 
NYS 789; Matter of Grant, 83 Misc. 
257, 144 NYS 567; Matter of Mc- 
Elwaine, 77 Misc. 319, 1837 NYS 681, 
9 Mills Surr. 381;-Matter of Brant, 
30 Misc. 14, 62 NYS 997, 1 Mills Surr. 
398; Matter of Cleveland, 28 Misc. 
869, 59 NYS 985; Matter of Colebrook, 
26 Mise. 139, 55 NYS 861; Peo. v. Win- 
ston, 25 Misc. 676, 56 NYS 3823; ‘Cru- 
ger v. Phelps, 21 Misc. 252, 47 NYS 
61; Matter of Dimock, 11 Misc. 610, 
32 NYS 927 [aff 4 App. Div. 301, 39 
NYS 501]; In re Harkness, 170 NYS 
1024; In re Gould, 9 NYS 608 [aff 131 
N. Y. 6380 mem, 30 NE 865 mem]; 
Matter of Roberts, 8 Paige 519; Tuck- 
er v. Field, 5~Redf. Surr. 139; Von 
Hoffman v. Ward, 4 Redf. Surr. 244. 
See Matter of McElwaine, 77 Misc. 
317, 187 NYS 681, 9 Mills Surr. 381 
(where it was unsuccessfully con- 
tended that a married woman having 
her domicile with her husband in New 
York, changed it by going to Cali- 
fornia and claiming a residence there 
for the purpose of settling her broth- 
er’s estate). 

N. C.—Ferguson vy. Wright, 113 
N. C. 537, 18 SE 691; Fulton v. Rob- 
erts, 113 NEC: 421, 18 SE 510; Plum- 
mer y. Brandon, 40 N. C. 190. 

Oh.—Greene v. Burkhardt, 11 OhS 
&CP 399, 8 OhNP 237; In re William- 
son, 8 OhS&CP 47, 6 OhNP 79. 

Or.—Pickering v. Winch, 48 Or, 500, 
505, 87 P 763,19 LRANS! 1159 [eit 
Cyc]. See In re Smith, 43 Or. 595, 73: 
P 336, 75 P 133 (burden on the party 
alleging nonresidence). 

Pa.—In re Barclay, 259 Pa. 401, 103 
A 274; Price v. Price, 156 Pa. 617, 27 
A 291; Hindman’s App., 85 Pa. 466; 
Carey’s App., 75 Pa. 201; Reed’s App., 
il Pa. 3783 Proutz vy. Comtord,, 36¢b4,. 
420; In re Hood, 21 Pa. 106; Lesh v. 
Lesh, 13 Pa. Dist. 537; Lowry’s Est., 
So = Pa. Dist) 129: 

Porto Rico.—Battistini v. Belaval, 
1 Porto Rico Fed. 213. 


Tenn.—Kellar v. Baird, 5 MHeisk. 
39; Williams v. Saunders, 5 Coldw. 
60; White v. White, 3 Head. 404; 


Layne v. Pardee, 2 Swan 232. 
Tex.—Mills v. Alexander, 21 Tex. 
154; Russell v. Randolph, 11 Tex. 
460; International, ete., R. Co. v. An- 
derson County, (Civ. A.) 174 SW 305 
ae 246 U. S. 38 SCt 370, 62 L. ed. 
Utah.—Beauregaard v. Gunnison, 48 
Utah 615, 160 P:-815; 818 [eit Cy.c]k 
In re Bunting, 30 Utah 251, 259, 84 P 
109 [eit Cyc]. 
Va.—Cooper v. Com., 121 Va. 338, 
93 SE 680; Brown v. Butler, 87 Va. 
621, 13 SE 71; Starke v. Scott, 78 
Va. 180; Lindsay v. Murphy, 76 Va. 
428; Pilson v. Bushong, 29 Gratt. (70 
Va. ) 229. 
. Eng.—Winans v. Atty-Gen., [1904] 
A. C. 287; In re Laevderdale Peerage, 
10 App. Cas. 692, 5 ERC 747, 11 ERC 
349; Bell “v. Kennedy; ) lis Ra tee, 
Se. 3807, 9 ERC 764; In re Patience, 
29 Ch. Ds 9763 In ire Tootal,, 2aneene 
D. 532; Douglas v. Douglas, L. R. 12 
Eq. 617; Loustalan vy. Loustalan, 
[1900] BP. 211; Munro v. Munro, 7 Cl. 
Brown v. 
TO) -& Bs 817.07 Reprint 
1279; De Bonneval vy. De Bonneval, 1 
Curt. Eccl. 856; Atty.-Gen. v. Blucher 


to the continuance of the original abode,'* particu- 


de Wahistatt, 3 H. & C. 374, 159 Re- 
print 576; Atty. -Gen. v. Rowe, Te ela 
Cord ORGIES 158 Reprint 782; Moorhouse 
v. Lord, 10 H. L. Cas. 272, 11 Reprint 
1087; Crookenden Vv. Fuller, 5 Jur. N. 
Ss. 1322; Aikman y. Aikman, 3 Macq. 
854; Maxwell y. McClure, 3 Macq 
852; Advocate v. Brown, [1907] Sc. Ct. 
of Sess. 333; Somerville v. Somerville, 
5 Ves. Jr. 750, 31 Reprint 839, 9 HRC 
730. 

BEA ias 20 v. McCord, 12 
Can. S. 466; Coyne v. Ryan, 21 Can 
LTOceNotes 498 waft 22 CanLTOce 
Notes 12]. 

Ont.—Seifert v. Seifert, 32 Ont. L. 
433, 7 OntWN 440, 23 DomLR 440; 
Magurn v. Magurn, 3 Ont. 570 [app 
adism 11 Ont. A. 178]; Wanzer Lamp 
Co. v. Woods, 13 Ont. Pr. 511. 

Que.—O’ Mara v. O’Mara, 49 Que. 
Super. 334; Pilnik v. Numizinski, 16 
Que. Super. 231; Brien dit Desrochers 
v. Marchidon, "15 Que. Super. 318; 
Stevens v. Fisk, 8 Montr. Leg. N. 
42. 

[a] Presumption prospective. — 
Domicile at any time being shown, 
there is a presumption that it will 
continue, but none as to when it be- 
gan. The presumption is prospective 
not retrospective. Clough v. Kyne, 
40 Ill. A. 234. 

{b] In cases of doubt the pre- 
Sumption is that the domicile has not 
been changed. Simmons’s Suce., 109 
La. 1095, 34 S 101; Ausbacher v. De 
Nevue, 45 La. Ann. 988, 13 S 396; 
Cole v. Lucas, 2 La. Ann. 946. 

{c] Infant’s domicile—(1) The 
domicile of an infant is presumed to 
continue at the place of birth, or 
residence of the parents, until it has 
been lawfully changed. In re Rus- 
sell) 64 Ni. I. Hane 813) 536 A) 1695 
Ames v. Duryea, 6 Lans. (N, Y.) 155 
[aff 61 N. Y. 609 mem]. See also 
supra §§ 25-32. (2) The burden of 
proof is on a minor to establish a 
change of his domicile. Hess v. Kim- 
ble, 79 N. J. Eq. 454, 81 A 363. 

{d] Shifting of burden.—Where 
the complaint alleged that plaintiff 
was a ‘resident, and defendant, by 
filing a motion alleging that plaintiff 
had since become a nonresident, in- 
directly admitted that plaintiff was 
a resident at the time the complaint 
was filed, the burden of proving non- 
residence was on defendant. Fidel- 


ity, etce., Co. v. Brown, 4 Ind. T. 397, 
69 SW 915. 
{[e] Presumption against change. 


—There is no intendment that a ° 
person may not change his residence 
in twenty years. Cross v. Martin, 
46 Vt, 14. 

{f] Asiatic residence.—At com- 
mon law there is a presumption that 
an American merchant residing in 
Asia intends to resume his national 
domicile or domicile of origin in ab- 
sence of clear proof to the contrary. 
Matter of Green, 99 Misc. 582, 164 
NYS 1063 [aff 179 App. Div. 890 
mem, 165 NYS 1088 mem]. 

Continuance of existing domicile 
Laver acquisition of another see supra 


12. Stoughton y. Hill, 23 F. Cas. 
No. 13;501, 3 Woods 404. 

[a] Tllustration.— Where it was 
shown that plaintiff had his resi- 
dence in Georgia on Jan. 8, 1860, no 
presumption can be had that he con- 
tinued to dwell there until December, 
1863, or during the Civil War, since 
this would convert him into the 
character of an enemy to the goy- 
ernment, Stoughton y. Hill, 23 F. 
Cas. No. 13,501, 3 Woods 404, 

13. Ennis v. Smith, 14 How. (U. 
S.) 400, 14 L. ed. 472; Bradstreet vy. 
State v. Su- 


Bradstreet, ES) a Ge 229: 
perior School Dist., 55 Nebr. 317, 75 
t NW §&55. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 67-69] 


larly when it is of such a length 14 or characterized 
by such circumstances as indicate an intention to 
adopt the new locality as a domicile.15 
residence elsewhere will not rebut the presumption 
as to continuance, unless it is inconsistent with an 
intent to return to the original domicile.?¢ 

[§ 68] 2. Original or Domestic Domicile Fa- 
Where facts are conflicting the presump- 


vored. 
| 
14. U. S.—Shelton v. Tiffin, 6 How. 
163, 12 L. ed. 387 (two years); John- 
son v. Twenty-one Bales, ete., 13 FEF. 
Cas. No. 7,417, 2 Paine 601, 3 Wheel. 
Cr. (N. Y:) 4383 (sixteen years); 
White v. Brown, 29 F. Cas. No. 17,538, 
1 Wall. Jr. 217 (forty-eight years). 
D, C.—Bradstreet v. Bradstreet, 18 
D. C. 229 (thirteen years). 
Mich.—Eeecher vy. Detroit, 114 
Mich, 228, 72 NW 206 (four years). 
Miss.—Hairston y. Hairston, 27 


Miss. 704, 61 AmD 530 (ten years). 


N. Y.—FElbers v. United Ins. Co., 
16 Johns. 128 (two years); Weston v. 
Weston, 14 Johns, 428 (seven years). 

Eng.—In re Grove, 40 Ch. D. 216 
(eleven years); King v. Foxwell, 3 
Ch. D. 518 (fifteen years); Haldane 
v. Eckford, L. R. 8 Eq. 631 (twenty- 
four years); Lord y. Colvin, 4 Drew. 
366; 62 Reprint 141 (five years); 
Atty.-Gen. v. Winans, 65 J. P. 819 
(twenty-seven years); Drevon v. Dre- 


VON mtlOo Jur. | ON Set | eGuwenty: 
years); Cockerell v. Cockerell, 2 
Jur, N..S. 727 (ten -years); In ‘re 


Marshland, 55 L. J. Ch. 581 (twen- 
ty years); Lyall v. Paton, 25 
ieee eIChwwi4o, (twenty). years); 


Anderson y. Laneuville, 9 Moore P. 
C. 325, 14 Reprint 320, 2 Spinks 41, 
22 EngL&Eq 64 (thirteen years). 
But see In re pelience, 29.Ch. D.. 9:76 
[oiteUdnysyv..Udny, LR...) Be Li Se. 
44d OP ERE A822 Bell | v. Kennedy, L. 
R; 1 Bo. LL... Se. 307, 9 HRC,764; Dou- 
cet v. Geoghegan, 9 Ch. D. 441; Munro 
v. Munro, 7 Cl. & F, 842, 7 Reprint 
1288; Hodgson vy. De Beauchesne, 12 
Moore P.-C. 285, 14 Reprint 920] 
(where it was held that the mere 
fact of residence in England for 
twenty-two years was_ insufficient 
when accompanied by a_ shifting 
about from place to place showing a 
fluctuating and unsettled mind as to 
the place of definite abode). 

15. Beecher v. Detroit, 114 Mich. 
228, 72 NW 206; Kennedy v. Ryall, 
67 N. Y. 379 [ate 40 N. Y. Super. 
347]; Ames v. Duryea, 6 Lans. 155 
[aff 61 N. Y. 609 mem]; In re Hood, 
21 Pa. 106. 

[a] Illustration.—Where a person 
sells all his land, gives up his entire 
business in the state in which he 
had lived, takes his movable prop- 
erty with him, and establishes his 
home in another state, such acts 
prima facie prove a change of dom- 
icile, and vague and uncertain evi- 
dence cannot remove the legal pre- 
sumption thus created. Hindman’s 
App:, 85 Pa, 466 [cit Harris v. Firth, 
11 F. Gas. No. 76)120;<4. Cranch: €! C: 
710; Wilbraham y, Ludlow, 99 Mass. 
587] 


Removal of family see supra § 53 
and infra § 69 

1655 U. S.—Butler v. Farnsworth, 4 
Bi Casi No., 23240, 4. Wash. ‘C.C. 101. 

Miss.—Hairston v. Hairston, 27 
Miss. 704, 61 AmD 530. 

Nebr. —State v. Superior School 
Dis E5 Nebr. 317, 75 NW 855. 

”'y_—Kennedy v. Ryall, 67 N. Y. 

379. [aft 40 N. Y. Super. 347]; Ames 
v. Duryea, 6 Lans. 155 [aff 61 N. Y. 
609 mem]. 

N. C.—Plummer vy. Brandon, 40 
N.C. 190. 

S. C—Graveley v. Graveley, 25 S. 
Cc. 1, 60 AmR 478. 

Tex,—Ex p. Blumer, 27 Tex. 734. 

Eng.—Sharpe v. Crispin, IE sags yey 
& D. 611; Bruce v. Bruce, 2 B. & P. 
229 note, 126 Reprint 1251; De Bon- 
neval v. De Bonneval, 1 Curt. Eccl. 
856; Bempde v. Johnstone, 3 Ves. Jr. 
198, 30 Reprint 967. 
~"Can.— Wadsworth v. McCord, 12 


DOMICILE 


But mere 
[§ 69] 
Family Resides. 


Can, S. C. 466. 

{a] Foreign residence.—Abandon- 
ment of domicile is not to be in- 
ferred from the mere fact of a 
lengthened residence in ‘a foreign 
country. Wanzer Lamp Co. v. Woods, 
i,Onty Pre b 113 

17. U. S—Catlin v. Gladding, 4 F. 
Cas. No. 2,520, 4 Mason 308; Johnson 
v. Twenty- One Bales, etc., 13 BY Cass 
No. 7,417, 2 Paine 601, 3 Wheel. Cr. 
CN. Y.) 433. 

Del.—Prettyman y. Conaway, 14 
Del. 231, 32-A 15. 

Ind.—Donaldson y. State, 167 Ind. 
553, 78 NE 182. 

La.—Cole vy. Lucas, 2 La, Ann. 946; 
Gravillon v. Richard, 13 La. 2938, 33 
AmD 568. 

Me.—Gilman v, Gilman, 52 Me. 165, 
83 pastas 502, 

Y.—In re James, 221 N. Y. 242 

116 ‘NE 1010 [rev 172 App. Div. 800, 
159 NYS 140]; Matter of Martin, 94 
Misc. 81, 157 NYS 474 [app dism "919 
INS Ys 5BT mem, 114 NE 1071 mem]; 
Matter of Robitaille, 78 Misc. 108, 
138 NYS 391; Eaves Costume Co. v. 
Pratt, 2 Misc. 420, 22 NYS 74; Sher- 
wood vy. Judd, 3 Bradf. Surr. 267. 

Pa.—Guier v. O’Daniel, 1 Binn. 349 
note; Lawry’s Est., 18 Pa. Co. 591. 

Eng.—In re Lauderdale Peerage, 
10 App. Cas. 692, 5 ERC 747, 11 ERC 
349; Stevenson y. Masson, L. R.+17 
Eq. 78; Anderson y. Laneuville, 9 
Moore P, C. 325, 2 Spinks 41, 14 Re- 
print 320. 

Ont.—Magurn v. Magurn, 3 Ont. 
570 [app dism 11 Ont, A. 178]; Wan- 
a Lamp Co. v. Woods, 13 Ont. Pr. 

Que.—Brien dit Desrochers v. Mar- 
childon, 15 Que, Super. 318. 

“The domicile of origin of a per- 
son, in these very modern days when 
human society has become so mo- 
bile and easily transported to dis- 
tant lands, is of great consideration 
in the solution of legal questions in- 
volving a mixed domicile, as in the 
absence of positive proofs there is a 
certain presumption of permanence 
now attaching to a domicile of ori- 
gin.’ Maiter of Robitaille, 78 Misc. 
108, 110, 138 NYS 391, 

“Where a person has either no 
fixed place of residence, or has two 
homes, and the scale is almost even 
balanced between them, the legal 
presumption is in favor of what is 
called the domicil of origin, by which 
is meant not the place where he may 
chance to have been born, but the 
home of his parents.” Prettyman v. 
Conaway, 14 Del. 221, 228, 32 A 15. 

18. Ind.—Donaldson y. State, 167 
Ind. 553, 78 NE 182. 

Me.—Mather vy. Cunningham, 1905 
Me. 326, 74 A 809, 29 LRANS 761, 18 
AnnCas 692. c 

N. Y.—Dupuy v. Wurtz, 53 N. Y. 
556; Matter of Green, 99 Misc. 582, 
164 NYS 1063 [aff 179 App. Div. 890 
mem, 165 NYS 1088 mem]. 

Eng.—In re Tootal, 23 Ch. D. 532 
liord v. .Colvin, 4 Drew 336, 62 
Reprint 141; Moorhouse v. Lord, 10 
Ewe Casueaueve we tveprint 1030; 
Whicker v. Hume, ie Hea asian 24) 
11 Reprint 50; Crookenden v. Fuller, 
5) sur. No S. 1222" Hodgson 'v. De 
Beauchesne, 12 Moore P. C. 285, 14 
Reprint 920. 

Ont.—Magurn y. Magurn, 3 Ont. 
570 [aff 11 Ont. A. 178]. 

{a] Reason for rule.—‘‘A change 
of domicile to a foreign country is 
so injurious to the welfare of fami- 
lies and affects so radically the valid- 
ity and construction of testamentary 
acts, the disposition of property in 
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tion is strongly in favor of an original as against 
an acquired domicile,'? and a domestic rather than 
a foreign domicile.1® 

3. Domicile of Married Man Where 


The domicile of a married man is 


presumed to be at the place where his wife or fam- 
ily resides,!® provided the family residence is a 
permanent home and not a mere temporary resi- 


case of intestacy, the rights of mar- 
ried women, the relations of husband 
and wife, and everything affected by 
legal principles depending for their 
solution upon the place of domicile, 
that it should only be established by 
the clearest and most convincing and 
satisfactory evidence.” Cruger v. 
Phelps, 21 Mise. 252, 262, 47 NYS 61. 

{[b] Change between states and 
nations compared.—‘‘Less evidence is 
required to establish a change of 
domicile from one state to another 
than from one nation to another.” 
In re Newcomb’s Est., 192 N. Y. 238, 
250, 84 NE 950. 954 [quot U. S. Trust 
Coy v.bbartVis5a NYS. Sie sail: 

[ce] Presumption against change 
to Chinese domicile.—‘‘The difference 
between the religion, laws, manners 
and customs of the Chinese and of 
Englishmen is so great as to raise 
every presumption against such a 
domicil.” Mather v. Cunningham, 
105 Me. 326, 342, 74 A 809, 29 LRANS 
761, 18 AnnCas 692 [quot Tootal 
Trusts]. 

{d] English rule concerning in- 
tention to remain in foreign country. 

—‘“A neutral or subject, found re- 
siding in a foreign country is pre- 
sumed to be there animo manendi; 
and if a state of war should bring his 
national character into question, it 
lies upon him to explain the circum- 
stances of his residence.’ The Ve- 
ue CranechicuUeS:) 25385) 279,08 Ie 
ed. : 


19. U. S—Gaddie v. Mann, 147 
Fed. 955, 956 [rev on other grounds 
158 Fed. 42, 88 CCA 1] [cit Cyc]; 
Catlin v. Gladding, 5) Ei Cask Nos, 
2,520, 4 Mason 308. See The Thomas 
Fletcher, 24 Fed. 375, 378 (usual res- 


idence or domicile, “where he kept 
his family” rather than his place of 
business); Hylton y. Brown, 12 F. 


Cas. No. 6,981, 1 Wash. C, C. 298, 314 
(domicile, “where he kept house, and 
had a family’’). 

Ala.—Merrill v. Morrissett, 76 Ala. 
433; Riggs v. Andrews, 8 Ala. 628. 
goa es .—Grant v, Dalliber, 11 Conn. 

Fla.—Smith v. Croom, 7 Fla. 81. 

Ga.—Forlaw v. Augusta Naval 
Stores Co., 124 Ga. 261, 52 SE 898; 
Knight v. "Bond, 112 Ga, 828, 38 SE 
206; Peacock v. Collins, 110 Ga. 281, 
34 SE 611; Daniel v. Sullivan, 46 Ga. 
ae Cunningham v. Maund, 2 Ga. 


Ill.—Prieto y. Duncan, 22 Ill. 26: 

Ind.—Yonkey v. State, 27 Ind. 236. 

Iowa.—Schlawig v. De Peyster, 83 
Iowa 323, 49 NW 843, 32 AmSR 308, 
V3" LRAT 85s Nugent v. Bates, 51 
Iowa 77, 50 NW 76, 33 AmR 117; 
State v, Groome, 10 Towa 308, 

Kan.—Keith v. Stetter, 25 Kan. 100. © 
ocin tae ae v. Waddill, 20 La. Ann. 

Me.—Topsham v. Lewiston, 74 Me. 
236, 43 AmR 584; Brewer v. Linnaeus, 
36 Me. 428; Greene v. Windham, 13 
Me. 225; Knox v. Waldoborough, 3 
Me. 455. See Waterborough v. New- 
field, 8 Me. 203 (effect of separation 
from family and failure to provide); 
Richmond vy. Vassalborough, 5 Me. 
ay). (separation of pauper from fam- 
iy 

Mass.—Greene y. Greene, 11 Pick. 
410; Jennison vy. Hapgood, 10 Pick. 
77. See Thorndike v. Boston, 1 Mete. 
242, 246 (‘fone of the strong indica- 


tions”), 
Minn.—Lovin vy. Hicks, 116 Minn. 
Cademartori, 59 


179, 183 NW 575. 
Mo.—Venuci Vv. 

Mo. 352 (statute raising presump- 

tion). 
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dence for transient purposes.29 
is declared by statute.*? 


ment in a change of domicile.?” 


N. H.—Shattuck v. Maynard, 3 N. 
tele PRY 

N. J.—Cadwalader v. Howell, 18 
N. J. L. 138; Valentine v. Valentine, 
Hy oe Eq. 400, 48 A 593 (place 
where family lives a controlling fac- 
tor in fixing domicile). See Brun- 
dred v. Del Hoyo, 20 N. J. L. 328 
(domicile determined by residence of 


family rather than place of busi- 
ness), 
N. Y.—Campbell vy. Campbell, 90 


Hun 233, 35 NYS 280, 693; Huntley. 
Vv. Baker, 33 Hun 578; Chaine v. Wil- 
son, 14 N. Y. Super. 673, 8 AbbPr 78; 
Matter of Bye, 2 Daly 525; Roberti v. 
Methodist Book Ccncern, 1 Daly 3; 
Lee v. Stanley, 9 HowPr 272; Sher- 
wood v. Judd, 3 Bradf. Surr, 267. 

Okl.—Jones v. Reser, 160 P 58. 

Or.—Lee v. Simonds, 1 Or. 158. 

Pa.—Dauphin County y. Banks, 1 
Pearson 40, 

S. C.—Bradley v. Lowry, 17 S. C. 
Eq. 1, 89 AmD 142. 

Tenn.—Pearce vy. State, 1 Sneed 63, 
60 AmD 135. 

Tex.—Blucher v. Milsted, 31 Tex. 
621. 

Utah.—Beauregaard v. Gunnison, 
48 Utah 515, 160 P 815, 818 [quot 
Cyc]. 

Vt.—Anderson vy, Anderson, 42 Vt. 
350, 1 AMR 334, 

Eng.—Platt v. Atty.-Gen., 3 App. 
Cas. 3065/, lyre. Patience,~ 29; Ch...D. 
976; Aitchison y. Dixon, L. R. 10 Eq. 
589; D’Etchegoyen v. D’Etchegoyen, 
13 P. D. 132; Forbes v. Forbes, Kay 
541, 69 Reprint 145; Hurley v. Hur- 
ley, 67 L. T. Rep. N.S. 384; Re Bul- 
len-Smith, 53) i, Th. Rep. N.S. 3008: 
See Douglas v. Douglas, L. R. 12 Eq. 
617, 10 ERC 355 (residence of wife 
and family considered). 

Can.—Jones y. Saint John, 30 Can. 

SCZ. 
Ont.—Moffat v. Leonard, 6 Ont. L. 
383, 23 CanLTOccNotes 306, 2 Ont 
WR 787, 3 OntWR 6383; Nesbit v. 
Galna, 3..Ont, L., 429, 2 OntWR 218. 
See Re Fitzmartin, 24 Ont. L. 102, 19 
OntWR 267, 367, 2 OntWN 1114, 1177 
(temporary absence from residence 
of family immaterial). But see Kay 
v. Simard, 1 LCJur 167 (where the 
court said: “fA person can have but 
one domicile, and that is where he 
earries on business and earns his liv- 
ing, though his family reside else- 
where’’). 

“The residence of a man who has a 
family which he maintains, and 
which has an established home, is 
prima facie with that family. Wher- 
ever he locates that family in any- 
thing like a final and permanent res- 
idence, it is presumptively his chosen 
place of residence. Wherever he may 
go for business or pleasure, he re- 
sides at home, and home is where 
- the family dwell.” Keith v. Stetter, 
25 Kan. 100, 104. 

[a] Choice in deference to wife’s 
wishes.—“‘The rule that a man will 
be considered as domiciled in the 
place where his wife permanently re- 
sides, and in which he has fixed his 
establishment, is not affected by the 
circumstance that the choice of resi- 
dence has been made in deference to 
the wishes of the wife, and that the 
house has been bought and furnished 
at her instance and with her money.” 
Aitchison v, Dixon, L. R. 10 Eq. 589. 

[b] Residence of mistress.—W here 
a man had lived with his mistress for 
three years, before their marriage, 
and they had one child, the court 
said: “It may not be immaterial to 
remark, that the relation between 
the testator in this case and his wife 


Sometimes this rule 
The removal of one’s fam- 
ily is always an important, if not an essential, ele- 
The presumption 
does not hold where the husband pays only occa- 
sional visits to his wife and family,?* and where a 
separation has taken place the presumption ceases.** 


DOMICILE 


and children was not quite the nor- 
mal one, so that the general rule, if 
it existed, might not apply as strong- 
ly as in ordinary cases.’ Douglas v. 
Douglas; sua, -i2) Has 617, (647, 10 
ERC 355. 

[c] If a person is moving to and 
fro, the question whether he has his 
home where he has established his 
family, or where his strongest do- 
mestic ties are fixed, may determine 
in which of several places his dom- 
icile is. Greene v. Burkhardt, 11 OhS 
&CP 399, 8 OhNP 237. 

[ad] Married women.—The rule 
that the domicile of a married 
woman follows that of her husband 
is sometimes stated in the form of a 
presumption. State v. Flower, 27 
Ida. 223, 147 P 786. See supra §§ 33-— 
38 


Removal of family see supra § £3. 

20. Ga.—Milligan v. Fortson, 126 
Gay 15; 54> SE 915: 

Iowa.—Nugent v. Bates, 51 Iowa 
77, 50 NW 76, 33 AmR 117 [cit Story 
Confl. of Laws]. ' 

Mo.—Northern v. McCaw, 189 Mo. 
A. 362, 175 SW. 317 (temporary sum- 
mer residence of family immaterial). 

N. J.—Cadwalader v. Howell, 18 
N. J. L. 138. 

Tenn.—Pearce v. State, 1 Sneed 63, 
60 AmD 135. 

21. See statutory provisions. 

[a] Georgia statute (1895) § 1824, 
provides that “the domicil of every 
person of full age, and laboring un- 
der no disability, is the place where 
the family of such person shall per- 
manently reside, if in this state. If 
he has no family, or they do not re- 
side in this state, then the place 
where such person shall generally 
lodge shall be considered his domi- 
cil.” For cases construing this en- 
actment see Peacock y. Collins, 110 
Ga. 281, 34 SE 611 (‘“permanently,” 
as used in the statute, construed as 
contradistinguished from ‘“tempora- 
rily’’); Collins v. Camp, 94 Ga. 460, 
20 SE 356; Rogers v. Craig, 68 Ga. 
286; Daniel v. Sullivan, 46 Ga. 277; 
Gilmer vy. Gilmer, 32 Ga, 685; Barrett 
v. Black, 25 Ga. 151; Cunningham vy. 
Maund, 2 Ga. 171. 

{b] In Missouri, under Rev. St. 
(1899) § 4160 (Annot. St. [1906] p 
2252), establishing residence where a 
person’s family permanently reside, 
the element of permanency is essen- 
tial; but it does not require that 
residence never be changed, but only 
that there be no present intent to 
change. McDowell v. Friedman Bros. 
shoe Co;, sbe Mo. A. 266501 15S WwW. 
1028, 

22. Gilbert v. David, 235 U.S. 561, 
35 SCt 164, 59 L. ed. 360; State Sav- 
ings Assoc, v. Howard, 31 Fed. 433; 
Cooper v. Galbraith, 6 F. Cas. No. 
OL 93, OmVasb. 7@. 1O70546 CASS ove 
Gunnison, 68 Mich. 147, 36 NW 45; 
McDowell v. Friedman Bros. Shoe 
Co., 135 Mo. A. 276, 115 SW 1028; 
Berry v. Hull, 6 N. M. 6438, 30 P 936; 
Bureh y. Daylor, A PhilaCea,) 224. 

[a] Change of domicile by wife’s 
residence.—A husband, by sending 
his wife to a new residence, with 
the intent to make it his home, there- 
by changes his domicile at the time 
of her arrival, although he is not 
personally present. Bangs v. Brew- 
ster, 111 Mass. 382, 


23. Sheehan vy. Scott, 145 Cal. 684, 
79 P 350; Scholes v. Murray Iron 
Works Co., 44 Iowa 190; Estopinal v. 


Vogt, 121 La. 883, 46S 908; Estopinal 


v. Michel, 121 La. 879, 46S DON; NLD 
LRANS 759. 
24. Ga.—Gilmer v. Gilmer, 32 Ga. 
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This presumption is by no means conclusive and 
may be rebutted by facts showing a contrary in- 
tent.2 Leaving one’s family behind does not neces- 
sarily prevent the domicile from being changed.** 
Some authorities do not recognize any such pre- 
sumption or consider the residence of the family 
in determining domicile.?* 


685 (although the code provides that 
the domicile of a married man is 
the place where his family perma- 
nently resides). 

Me.—Parsons y. Bangor, 61 Me. 
457; Greene vy. Windham, 13 Me. 225. 

Mo.—St. Louis Exch. Bank wv, 
Cooper, 40 Mo. 169. 

N. J.—Valentine v. Valentine, 61 
N. J. Eq. 400, 48 A 593 

N. Y.— Weston v. Weston, 14 Johns. 
428. 

Compare Villere v. Butman, 23 La, 
Ann. 515, 516 (where the court said: 
“The wife, not separated in bed and 
board from her husband, can have no 
other domicile than that of her hus- 
band; but it by no means follows 
that the defendant’s domicile must 
necessarily be in St. Tammany be- 
cause his wife resides in that parish 
and has never resided in Tangipa- 
hoa’). 

Domicile in divorce cases see Di- 
vorce § 42. 

25. U. S.—Blair v. Western Fe- 
male Seminary, 3 F. Cas. No. 1,486, 1 
Bond 578. 


Ala.—Thompson vy. State, 28 Ala. 
123 

ee a v, Nolley, 122 Ark. 
440, 183 SW 9 

sgom™ ees 'v. Dalliber, 11 Conn. 
234. 


Fla.—Smith v. Croom, 7 Fla. 81. 

Ga.—Gilmer y. Gilmer, 32 Ga, 685. 

Ill.—Wells v. Peo., 44 Ill. 40. 

Iowa.—Wolf v. Shenandoah Nat. 
Bank, 84 Iowa 138, 50 NW 561; Schla- 
wig v. De Peyster, 83 Iowa 323, 49 
NW 843, 32 AmSR 308, 13 LRA 785; 
Scholes vy. Murray Iron Works Co., 
44 Towa 190. 

La.—Caufield v. Cravens, 138 La. 
283, 70 S 226; Villere v. Butman, 23 
La, Ann. 515. 

Me.—Porterfield v. Augusta, 67 Me. 
556; Parsons v. Bangor, 61 Me. 457; 
Green vy. Windham, 13 Me. 225; Dix- 
mont v. Biddeford, 3 Me. 205. 

Py AE ER ea v. Nall, 24 Mich. 

Mo.—Exchange Bank y. Cooper, 40 
Mo. 169. 

N, J.—McPherson vy. 13 
N. J. Eq. 35. 

N. Y.—Chaine v. Wilson, 14 N. Y. 
Super. 673, 8 AbbPr 78; Matter of 
Bye, 2 Daly 525. 

Okl.—Jones v. Reser, 160 P 58. 

S. C.—Bradley v. Lowry, ATES AUCs 
Eq. 1,) 39) (Amd) 142% 

Tenn.—Pearce v, State, 1 Sneed 63, 
60 AmD 135. 

Utah.—Grant v. Lawrence, 37 Utah 
450, 108 P 931, AnnCas1912C 280. 

Wash.—McCord vy. Rosene, 39 
Wash. 1, 80 P 793. 

Eng.—-Forbes v. Forbes, Kay 341, 
69 Reprint 145, 

[a] Fugitive from home,—‘‘One 
who leaves his home as a fugitive 
from justice, and never returns, can- 
not be regarded as a resident of his 
home, which he left in the occupancy 
of his wife. While the presumption 
may arise that his residence is with 
his wife, yet it may be overcome by 
evidence.” Wolf v. Shenandoah Nat. 
Bank, 84 Iowa 138, 140, 50 NW 561. 

26. Canadian Pac. R. Co. v. Wen- 
ham, 146 Fed. 207; Blair v. Western 
Female Seminary, 3 F. Cas. No. 1,486, 
1 Bond 587; Burnham vy. Rangeley, 4 
EF, Cas. No. 2,176, 1 Woodb. & M. 7, 
11; Cambridge v. Charlestown, 13 
Mass. 501; Reed y. Ketch, 1 Phila. 
GPa) R05, 

27. Penfield vy. Chesapeake, etce., 
R. Co., 29. Fed. 494 [aff 134 U.S. 361, 
10 SCt 566, 33 LL. ed. 351]: Bstopinal 
Vs. VOR, 121 La. 883, 46 S 907; Es- 


Housel, 


—< 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 70-72] 


[§ 70] 4. Domicile of Unmarried Man Where 
He Transacts Business, Etc. The place where an 
unmarried man transacts business and exercises his 
political rights is presumed to be his domicile, al- 
though this presumption is not conclusive.*® 

5. Domicile and Place of Decease or 
It has been said that the domicile of a de- 
cedent in his lifetime must ordinarily be presumed 
to have been at the place of his decease;?® but this 
proposition has been denied,®° and it has been held 
that the place of burial is immaterial or of little 
importance.*! But the selection of a place of burial 
for members of the family may be considered.*? 

[§ 72] C. Weight and Sufficiency—l. In Gen- 
eral. Domicile is so essentially a question of in- 
tent, depending upon the facts and circumstances 


[§ 71] 
Burial. 


topinal v. Michel, 121 La. 879, 882, 
46 S 908, 19 LRANS 759; McCord v. 
Rosene, 39 Wash, 1, 80 P 7938. 

“The place where a man’s family 
lives does not determine his domicile, 
and still less his residence. The 
domicile of wife and children fol- 
lows that of the husband, not that of 
the husband and that of wife and 
children.” Estopinal vy. Michel, su- 
pra. To same effect Estopinal v. 
Vogt, supra. 

28. Del.—State vy. Frest, 4 Del. 
558, , 

Mich.—In re High, 2 Dougl. 515. 

; ome ptlone v. Lindley, 1 Phila. 

9 . / 

Tenn.—Pearce vy. State, 1 Sneed 63, 
60 AmD 135. 

: Wis.—Kellogg vy. Oshkosh, 14 Wis. 


23. 

[a] Mere evidence that a person 
had transacted business at a certain 
place for two years is insufficient to 
show as matter of law that a domi- 
cile had been established in the ab- 
sence of declarations of an intention 
to do so or evidence of the exercise 
of political rights, payment of per- 
sonal taxes, or’ the selection of a 
place of residence or business. Tut- 
Airet Wood, 115 Iowa 507, 88 NW 

{[b] Domicile after retirement from 
business.— Where an unmarried man, 
a citizen of Rhode Island, went to 
New York as a merchant but failed 
and subsequently returned to the 
family home, he was held a citizen 
of Rhode Island, although he had 
afterward located in Connecticut, act- 
ing as clerk in his brother’s store 
there. Catlin v. Gladding, 5 F. Cas. 
No. 2,520, 4 Mason 308. 

[ec] In Georgia (1) Civ. Code § 
1824 fixed the domicile of a person 
having no family’as “‘the place where 
such person shall generally lodge.” 
Knight v. Bond, 112 Ga. 828, 38 SE 
206; Hinton v. Lindsay, 20 Ga. 746. 
(2) Under Civ. Code (1895) § 1825, 
the domicile is at the place where 


he transacts business and pays taxes.. 


Ginn y. Cannon, 119 Ga. 475, 46 SH 
631. 

29. Donaldson vy. State, 167 Ind. 
553, 78 NE 182; Guier v. O’Daniel, 1 
Binn. (Pa.) 349 note; Kellar v. Baird, 
5 Heisk. (Tenn.) 39; King v. U. S., 27 
Ct. Cl. 529; Anderson y. Laneuville, 
9 Moore P. ©. 325, 14 Reprint 320, 2 
Spinks 41, 22 EngL&Eq 641; Douglas 
v. Douglas, L. R. 12 Eg. 617,-10 ERC 
355. See In re Olson, 63 Iowa 145, 18 
NW 854 (place where a person lives 
and dies presumed his domicile). | 

{a] Grants of probate or admin- 
istration are not conclusive as to de- 
cedent’s last domicile. Matter of Me- 
sa, 87 Misc. 242, 149 NYS 536 [aff 172 
App. Div. 467, 159 NYS 59 (aff 219 
N. Y. 566 mem, 114 NE 1069 mem)]. 

30. Allgood v. Williams, 92 Ala. 
551, 8 S 722 (place of death of little 
importance in determining domicile) ; 
Harvard College v. Gore, 5 Pick. 
(Mass.) 870; White v. Howard, 52 
Barb. 294 [aff 46 N. Y. 144]; Somer- 
ville v. Somerville, 5 Ves. Jr. 750, 31 
Reprint 839, 9 ERC 730. 


‘ 


DOMICILE 


[a] “The casual death of a person 
at a given place very clearly can 
have no tendency to show that his 
domicil was there, unless the fact 
stands alone and unexplained by any 
rebutting evidence. It is the fact 
of such person being there at all, and 
not his death, which may sometimes 
constitute a prima facie case of domi- 
cil.’ Merrill v. Morrissett, 76 Ala. 
433, 438. 

SI, Invre Hood, 21 Pa. 1063 Platt 
v. Atty.-Gen., 3 App. Cas. 336. 

[a] Reason for rule.—‘His desire 
to be buried in his native country, 
and the execution of that wish by 
his executor after his death in 
France, whither he had gone for 
medical aid, cannot change the state 
of the case as it actually existed in 
his lifetime. A residence is estab- 
lished by acts and intentions while 
the body and soul are united. When 
they have separated, the question of 
domicil is at an end. No disposition 
of the inanimate corpse can affect it.” 
In re” Hood, 21. Pa, 106, 116; 

32. Dallinger v. Richardson, 176 
Mass. 77, 57 NE 224; Haldane v. Eck- 
ford, L.-R. 8 Eq. 631, 642. 

“T can conceive nothing which in- 
dicates so completely an intention to 
make a permanent residence as the 
selection of a buriel place for his 
children, to whom he was attached, 
and who were actually already buried 
elsewhere.” Haldane vy. Eckford, L. 
R. 8 Eq. 631, 642. 

Purchase or sale of burial lot see 
infra § 74. 


SGavLlant, vo Harrison, 36.) Mise: 
649, 654, 74 NYS 411. 

34. Plant vy. Harrison, 86 Misc. 
649, 74 NYS 411; State v. Kuhn, 11 


OhS&CP 321, 8 OhNP 197. 
35. U. S.—The Venus, 8 
258) 0d, Lis edk 553. 
saan v. Morrissett, 76 Ala. 
Dak.—Gardner v. Fargo Bd. of Ed- 
ucation, 5, Dak. 259, 38 .NW 433. 


Cranch 


Fla.—Warren v. Warren, 75 S 35; 
Smith’ v. Croom, 7 Hia: 81. 
Ky.—Helm v. Com., 135 Ky. 392, 


122 SW 196. 

Me.—Wayne v. Greene, 21 Me, 357. 

Mass.—Olivieri v. Atkinson, 168 
Mass. 28, 46 NE 422; McDaniel v. 
King, 5 Cush. 469; Thorndike vy. Bos- 
ton, 1 Metc. 242; Abington y. North 
Bridgewater, 23 Pick. 170: Lyman v. 
Fiske, 17 Pick. 231, 28 AmD 293; Har- 
vard College v. Gore, 5 Pick. 370. 

Mich.—-In re High, 2 Dougl. 515. 

Minn.—In re Greggs, 160 NW 1018. 

Miss.—Hairston v. Hairston, 27 
Miss. 704, 61 AmD 530. 

N, J.—Givernaud v. Variel, 86 N. J. 
Big. 3890 Ay 49 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950, 954 (“a multitude of 
incidental and evidentiary facts bear- 
ing in diverse ways upon the ulti- 
mate question of her domicile’ con- 
sidered by surrogate); Dupuy v. 
Wurtz, 53 N. Y. 556; Matter of Roo- 
ney, 172 App. Div. 274, 159 NYS 132; 
Grim vy. Lehigh Valley Coal Co., 171 
App. Div. 493, 157 NYS 585; Chaine 
v. Wilson, 14 N. Y. Super. 678, 8 Abb 


[19 C. J.J] 438 


of each particular case, that precedents, with neces- 
sarily varying facts, are of slight assistance.** 
fact of controlling importance in one case is more 
than likely to have but slight significance in rela- 
tion to all the facts of another ;** the problem there- 
fore depends for its solution not upon a considera- 
tion of any single circumstance but upon all the 
circumstances taken in connection with each other.*° 
When the principal elements of residence and in- 
tention are ambiguous or uncertain, 1t becomes nec- 
essary, in ascertaining domicile, to make a minute 
inquiry into the habits, character, pursuits, social 
and domestic relations, business and political affairs, 
- and indeed the whole history of the person from his 
youth up, the conclusion depending upon the total 
weight of evidence and all the various facts and ¢ir- 


A 


Pr 78; Matter of Norton, 96 Misc. 152, 
159 NYS 169 [aff 175 App. Div. 98 
mem, 162 NYS 1133 mem]; Matter of 
Martin, 94 Misc. 81, 157 NYS 474 [rev 
on other grounds 173 App. Div. 1, 158 
NYS: 915° (app dism 219 Ne Y. 557 
mem, 114 NE 1071 mem)]; Plant v. 
Harrison, 36 Mise. 649, 74 NYS 411; 
In re Green, 167 NYS 1084. . 

Or.—Pickering v. Winch, 48 Or. 500, 
87 P 763, 9 LRANS 1159; Lee v. Sim- 
onds; MP Or158: j 

Pa.—Hindman’s App., 85 Pa. 466; 
Guier v. O’Daniel, 1 Binn. 350 note; 
Reynard’s App., 20 Pa. Dist. 932; Dau- 
phin County v. Banks. 1 Pearson 40; 
Hunnings v. Hunnings, 55 Pa. Su- 
per. 261; Evan’s Est., 17 Pa. Dist. 111; 
Lyon vy. Lyon, 13 Pa. Dist. 623; Lesh 
v. Lesh, 13 Pa. Dist. 537. 

Eng.—Winans vy. Atty.-Gen., [1904] 
A. C. 287; Sharpe v. Crispin, L: R. 1 
P. & D. 611; Craigie v Lewin, 3 Curt. 
435; Hoskins v, Matthews, 8 De G. M. 
& G. 13, 57 EngCh 10, 44 Reprint 294; 
Drevon y. Drevon, 10 Jur. N. S. 717; 
Coekerell v. Cockerell, 2 Jur. N. S. 
Be Maxwell v. McClure, 3 Macq. 

Can.—Jones v. Saint John, 30 Can. 
S. C. 122; Bonbright v. Bonbright, 2 
Ont. L. 249. 

[a] Tllustrations.— (1) ‘Minute 
circumstances. in inquiries of this 
sort are taken into consideration: the 
immediate employment of the intes- 
tate, his general pursuits and habits 
in life, his friends and connections, 
are circumstances which, thrown into 
the scale, may give it a decisive pre- 
ponderance.” Guier v. O’Daniel, 1 
Binn. (Pa.) 350 note, (2) “Harly at- 
tachments to a place of residence, 
connexions of blood or affinity, ties 
growing out of the acquaintances 
formed in youth, often bind one to a 
particular spot, and induce him there 
to pass his moments of leisure, espe- 
cially when he has no family located 
in another place. And these are cir- 
cumstances material in determining 
the intention of the individual thus 
influenced, when he may move from 
one place to another. The character 
of his home, his mode of life, his 
habits and his disposition, may be 
important aids in coming to a result 
on the question of intention.” Wayne 
Ve Greene, 21 Mess 5 7, noG2smmGome ain 
reaching the proper conclusion as to 
the domicile of the cestui que trust, 
her sex and status and all her sur- 
roundings should be taken into con- 
sideration. Being single, with no 
family ties it was not necessary for 
her to own a house; being wealthy, 
she was not required to go into any 
business; and, being a female, she 
might feel a delicacy in keeping a 
room in the home of her tenant.” 
Helm v. Com., 135 Ky. 392, 395, 122 
SW 196. (4) “We must look to the 
acts and cCeclarations, family rela- 
tions, business pursuit and vocation 
in life, means, fortune, earning ca- 
pacity, conduct, habits, disposition, 
age, ‘prospects, residence, lapse of 
time, voting and payment of taxes, 
and read these facts in the light of 
their own declarations.” State -v. 
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cumstances in favor or against the conflicting places 
The abandonment or change of domi- 
cile is a proceeding of a very serious nature, and an 
intention to make such a change requires proof 
In doubtful cases, 
however, a slight cireumstance may turn the bal- 
anee,*® the question depending upon the prepon- 
derance of evidence as between the 
Less evidence is said to be required to es- 
tablish a change of domicile from one state to an- 
other than from one nation to another.*° 


of residence.*® 


by very satisfactory evidence.*? 


places.®° 


ey 11 OhS&CP 321, 333, 8 OhNP 


{[b] Relative importance of facts 
and circumstances.—‘‘The true con- 
clusion is this, not that any one act, 
or any one circumstance, is necessar- 
ily per se of vast importance, and 
other circumstances of little impor- 
tance, but it is a question, what is 
the relative importance of the dif- 
ferent acts, whether some acts tend- 
ing one way are of greater weight 
than those tending the other, as to 
the animus manendi, or the animus 
revertendi, or the animus as_ to 
changing domicile.’ Drevon v. Dre- 
von, 10 Jur. N. S. 717, 719 [quot Pick- 
ering v. Winch, 48 Or. 500, 506, 87 
PE7685. 9. LRANS 117591. 

[c] Mere possession of a house in 
a foreign place does not establish 
domicile there. Matter of Green, 99 
Misc. 582, 164 NYS 1063 [aff 179 App. 
Div. 890 mem, 165 NYS 1088 mem]; 
Matter of Martin, 173 App. Div. 1, 
158 NYS 915 [app dism 219 N. Y. 557 
mem, 117 NB 1071 mem). 

86. Thayer v. Boston, 124 Mass. 
132, 26 AmR 650; Hallet v. Bassett, 
100 Mass. 167; Lesh v. Lesh, 13 Pa. 
Dist. 537. 

87. Delaware, etc., R. Co. v. Pe- 
trowsky, 250 Fed. 554, 162 CCA 570; 
In re Newcomb, 192 N. Y. 238, 84 NE 
950 (proof must be clear and con- 
vinecing); Dupuy v. Wurtz, 53 N. Y. 
556 [aff 64 Barb. 156] (very clear 
proof); State v. Kuhn, 11 OhS&CP 
321, 8 OhHNP 197. 

{a] Importance of domicile.—The 
fact of domicile is often one of the 
highest importance to a person; it de- 
termines his civil and political rights 
and privileges, duties, and obliga- 
tions; it fixes his allegiance; it deter- 
mines his belligerent and neutral 
character in time of war; it regulates 
his personal and _ social relations 
while he lives, and furnishes the rule 
for the disposal.of his property when 
he dies. Abington v. North Bridge- 
water, 23 Pick. (Mass.) 170. 

[b] Very little evidence of intent 
to take up a new domicile is neces- 
sary in the case of an unmarried 
woman or widow continuously resid- 
ing in a place other than her domicile 
of origin. Matter of Balch, 93 Misc. 
419, 156 NYS 1006 [aff 175 App. Div. 
933 mem, 161 NYS 1117 mem]. 

38. Merrill v. Morrissett, 76 Ala. 
433; Peo. v. Moir, 207 Ill. 180, 69 NE 
905, 99 AmSR 205; Helm v. Com., 135 
Ky. 392, 122 SW 196; Otis v. Boston, 
12 Cush. (Mass.) 44; Lyman v. Fiske, 
17 Pick. (Mass.) 231, 28 AmD 2983. 


39. Peo. v. Moir, 207 Ill. 180, 69 
NE 905, 99 AmSR 205; Mather v. 
Cunningham, 105 Me. 326, 74 A 809, 


28 LRANS 761, 18 Ann Cas 692. 

40. In re Newcomb, 192 N. Y. 238, 
84 NE 950 [aff 122 App. Div. 920 
mem, 107 NYS 1139 mem]; Dupuy v. 
Wurtz,’ 53 N. Y. 556 [aff 64 Barb. 
156]; Matter of Blumenthal, 101 Misc. 
83, 167 NYS 252. 

41. U. S.—German Sav., etc., Soc. 
V.pWormitzer, 192° U, S.225, 24) Set 
221, 48 L. ed. 373. 

Cal.—Dean v. Dunn, 9 Cal. A. 352, 
99 P 380. 

D. C.—Thorn v. Thorn, 28 App. 120. 

Ga.—Brandt v. Buckley, 147 Ga. 
389, 94 SE 233; Milligan v. Fortson, 
126 Ga. 15, 54 ‘SE 915; Ginn v. Can- 


DOMICILE 


insufficient.#2 


dence.*4 


contested | sive.#® 


Taxes. 
Various 


non, 119 Ga. 475, 46 SE 631; Kiser v. 
Oglesby, 11 Ga. A. 190, 74 SE 1036 
(evidence sufficient to establish resi- 
dence in a county other than where 
sued). 

Ill.— Coffey v. Mann, 200 Ill. A. 143. 

Ind.—Schmoll v. Schenck, 40 Ind. 
A. 581, 82 NE 805. 

Iowa.—In re Murray, 145 Iowa 368, 
124 NW 193; In re Titterington, 130 
Iowa 356, 106 NW 761. 

Ky.—Semple v. Com., 181 Ky. 675, 
205 SW 789; Ashland v. Catlettsburg, 
172 Ky. 365, 189 SW 454; Baker v. 
Baker, 162 Ky 683, 173 SW 109, LRA 
nA ley a ofa bs 

Minn.—Seccomb v. Bovey, 135 
Minn. 3538, 160 NW 1018. 

Nebr.—In re Getchell, 100 Nebr. 
579, 160 NW 969. 

N. Y.—Peterson v. Chemical Bank, 
32 N. Y. 21, 88 AmD 298, 29 HowPr 
240; Matter of Martin, 173 App. Div. 
1, 158 NYS 915 [rev 94 Misc. Bled 
NYS 474 (app dism 219 N. Y. 557 
mem, 114 NE 1071 mem)]; Grim v. 
Lehigh Valley Coal Co., 171 App. Div. 
493, 157 NYS 585; In re Hyde, 169 
App. Div. 568, 155 NYS 495 [rev on 
other grounds 218 N. Y. 55, 112 NE 
581]; Adtna Nat. Bank y. Kramer, 142 
App. Div. 444, 126 NYS 970; Bump v. 
New York, etc., R. Co., 38 App. Div. 
60, 55 NYS. 962. [aff 165. N. -Y. 636 
mem, 59 NE 1119 mem]; Matter of 
Norton, 96 Mise. 152, 159 NYS 619 
[aff 175 App. Div. 981 mem, 162 NYS 
1133 mem]; Matter of Rutherford, 88 
Mise. 414, 150 NYS 734; Matter of Me- 
sa, 87 Misc. 242, 149 NYS 536 [aff 172 
App. Div. 467, 159 NYS 59 (aff 219 
N. Y. 566 mem, 114 NE 1069 mem)]; 
Grubel v. Nassauer, 71 Misc. 585, 130 
NYS 848 [aff 148 App. Div. 891 mem, 
132 NYS 1131 mem]; In re Green, 167 
NYS 1084; In re Long, 167 NYS 1023. 

Or.—In re Smith, 43 Or. 595, 73 P 
336, 75 P 133. 

Pa.—In re Barclay, 259 Pa. 401, 103 
A 274. 

S. C.—Le Hardy v. Dibble, 80 S. C. 
482, 61 SE 950. 

Tex.—Littlefield v. Clayton, (Civ. 
A.) 194 SW 194. 

Va.—Smith v. Smith, 94 SE 1777; 
Evans y. Bradshaw, 10 Gratt. (51 
Va.) 207. 

Wash.—Summerville v. Summer- 
ville, 31 Wash. 411, 72 P 84. 

42. U.S.—lIn re Sedgwick, 223 Fed. 
655; Ex p. Petterson, 166 Fed. 536; 
Collins v. Ashland, 112 Fed. 175. 

Cal.—In re Damke, 133 Cal. 433, 65 


P 888 
248 Ill. 288, 


Ill—Holt v. Hendee, 
93 NE 749. 

Iowa.—F arrow v. Farrow, 162 Iowa 
87, 143 NW 856; Glotfelty v. Brown, 
148 Iowa 124, 126 NW 797; Tuttle v. 
Wood, 115 Iowa 507, 88 NW 1056. 

Mass.—Olivieri y. Atkinson, 168 
Mass. 28, 46 NE 422. 

Mo.—Morrison v. Turnbaugh, 192 
Mo. 427, 91 SW 152. 

N. H.—Kerby v. Charlestown, 99 A 
835; Bartlett v. New Boston, 77 N. H. 
476, 93 A 796, AnnCas1917B 777. 

N. J.—Valentine v. Valentine, 61 
N. J. Eq. 400, 48 A 593. 

N. Y.—Matter of Martin, 173 App. 
Div. 1, 158 NYS 915 [rev 94 Misc. 81, 
157 NYS 474, and app dism 219 N. Y. 
557 mem, 114 NE 1077]; U. S. Trust. 
OCOn Vy. nant. 150 App. ‘Diy. Ads y neo 
NYS 81 [mod on other grounds 208 


portant to be considered.*® 


- Pei. | 
' ie * 


[§§ 72-73 


combinations of circumstances have been held suffi- 
cient to establish domicile, or a change thereof,** 
while other facts and circumstances have been herd 
Residence alone has been held insuffi- 
cient, although it may be sufficient where long 
continued, and in the absence of any other evi- 
Of course residence alone is not conclu- 


[§ 73] 2. Voting, Holding Office, and Paying 
Exercise of the elective franchise is im- 


While it may be the 


N. Y. 617 mem, 102 NE 1115 mem]; 
Matter of White, 116 App. Div. 183, 
101 NYS 551; Matter of Wise, 84 
Misc. 663, 146 NYS 789; Plant v. Har- 
rison, 36 Mise. 649, 74 NYS 411; Mat- 
ter of Brant, 30 Misc. 14, 62 NYS 997, 
1 Mill’s Surr. 398; Huntley v. Baker, 
383 Hun 578; In re Harkness, 170 NYS 
1024; In re Zerega, 20 NYS 417, Pow. 
Surr. 209. 

Or.—Pickering v. Winch, 48 Or. 500, 
87 P 763, 9 LRANS- 41159. 

S. ©€—Le Hardy v. Dibble, 80 S. C. 
482, 61 SE 950. 

Tex.—Guerra v. Guerra, (Civ. A.) 
158 SW 191. 

Wis.—Northwestern Mut. L. Ins. 
Co. v. Adams, 155 Wis. 335, 144 NW 
1108, 52 LRANS 275. 

Austr. —Ling Pack v. ‘Gleeson, 15 
AUSUP Os bn lene Zo. 


43. In re Barclay, 259 Pa. 401, 103 


A 274, 

44. Webster v. M. W. Kellogg Co., 
168 App. Div. 448, 153 NYS 800 (eight 
years); Matter of Green, 99 Misc. 582, 
164 NYS 1063 [aff 179 App. Div. 890 
mem, 165 NYS 1088 mem]. 

“It is undoubtedly true that a 
long continued and nonintermittent 
residence in one place may conclu- 
sively negative in law a pronounced 
or declared intention to retain a dom- 
icil in another place to which the 
declarant or ‘decujus’ never resorts. 
This is merely an established excep- 
tion to a general rule. Mr. Justice 
Holmes, in Dickinson v. Brookline, 
181 Mass. 195, 68 NE 331, 92 AmSR 
407, states the exception as follows: 
Of course the argument for the plain- 
tiff is that his domicil is presumed to 
continue until it is presumed to have 
been changed, tkat it would be 
changed only by his intent and overt 
act, and that he expressly denied the 
intent. The ambiguity is in the last 
proposition, The plaintiff did not 
deny that he intended to keep on liv- 
ing as he had lived for the last few 
years, and if the jury saw fit to find, 
as no doubt they did, that he did 
intend to do so, then he did intend 
the facts necessary to constitute a 
change of domicil, and that he did 
not intend was simply that those 
facts should have their inevitable le- 
gal consequence. ... When you in- 
tend the facts to which the law at- 
taches a consequence, you must abide 
the consequences, whether you intend 
it or not.” Matter of Green, 99 
Miss. 582, 607, 164 NYS 1063 [aff 179 
App. Div. 890 mem, 165 NYS 1088 
mem]. 

45. White v. Stowell, (Mass.) 119 
NE 121 

Presumption from residence see 
supra §§ 66, 67. 

46. U.S.—Shelton v. Tiffin, 6 How. 
163,12) Le ediessS7T Mitchell ve UA Ss. 
21 Wall. 350, 22 L. ed. 584; Gaddie v. 
Mann, 147 Fed. 955 [rev on other 
grounds 158 Fed. 44, 88 CCA 1]; 
Woodworth v. St. Paul, ete, R. Co., 
18 Fed. 282, 5 McCrary 574; U. S. v. 
TROERG, 28 F. Cas. No. 16,494, 2 Bond 

Ala.—Danforth vy. Nabors, 120 Ala. 
430, 24 S 891; Merrill v. Morrissett, 
76 Ala. 433. 

Cal.—In re Austin, Myr. Prob. 237. 

Conn.—Dorus vy. Lyon, 101 A 490; 
Enfield v. Ellington, 67 Conn. 459, 
34 A 818; Culver’s App., 48 Conn. 165; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ Minn. 


ome Se se 


§§ 73-74] 


highest evidence of domicile,*7 as a general rule it 
is not conclusive,*® and when overbalanced by other 
circumstances, the fact of voting may be of slight 
The fact that a person has failed or 
refused to vote at a certain place is evidence tending 
to show that he is not domiciled there.®° 


importance.*® 


Hasterly v. Goodwin, 35 Conn. 279, 95 
AmD 237. 

Ill.—Moffett v. Hill, 131 Ill. 239, 22 
NE 821; Hayes v. Hayes, 74 Ill. 312. 
bh SOU aE R v. Matson, 2 Ind. 

Ky.—London y. Boyd, 77 SW 981, 
25 Kyl 1337. 

La.—Marks v. Germania Sav. Bank, 
110 La. 659, 34 S 725; Hewes v. Bax- 
ten, 48 sla, Ann. 13038, 20-S 701, 36 
LRA 531; Steers’ Suce., 47 La, Ann. 
1551, 18 iS 503; State vy. "Steele, 33 La. 
‘Ann. 910; Sanderson v. Ralston, 20 
La. Ann, 312; Folger v. Slaughter, 19 
ia. Ann. 323; Franklin’s Succ, 7 La. 
Ann, 395; Hill v. Spangenberg, 4 La. 
Ann. 553; Oakey v. Eastin, 4 La. 69. 

Me.—East Livermore v. Farming- 
ton, 74 Me. 154. 

Md.—Harrison v. Harrison, 117 Md. 
607, 84 A 57 (voting strong evidence 
of domicile). 

Ot este a bia v. Boston, 126 Mass. 

Mich.—Spaulding vy. Steel, 129 
Mich. 237, 88 NW 627. 

Pentti poe Vv. ,Paulding, 19 
488. 

Miss.—Hairston v. Hairston, 27 
Miss. 704, 61 AmD 530. 

Mo.—Chariton County v. Moberly, 
59 Mo. 238; Northern v. McCaw, 189 
Mo. A. 362, 175 SW 317. 

Nebr.—Mallard v. North Platte 
First Nat. Bank, 40 Nebr. 784, 59 NW 
511- (merely registering as a voter 
without actually voting). 

N. J.—Duke v. Duke, 70 N. J. Eq. 
135, 62 A 466 [aff 72 N. J. Eq. 940 
mem, 65 A 1117 mem]; Firth vy. Firth, 
50 N. J. Eq. 137, 24 A 916: 

N. M.—Berry v. Hull, 6 N. M. 648, 
30 P 936. 

N. Y.—Matter of Hyde, 169 App. 
Div. 568, 155 NYS 495 [rev on other 
grounds 218 N. Y. 55, 112. NEY 581]; 
New York v. Beers, 163 App. Div. 
495, 148 NYS 438; Hammond vy. Ham- 
mond, 103 App. Div. 437, 93 NYS 1; 
Peo. v. Platt, 50 Hun 454, 3 NYS 367 
Lae LATING Ys 159,022 NN 938713.Hisk 

Chicago, ete,, R. Co., 53 Barb. 472; 
Hen v. Feitner, 40 Misc. 368, 82 NYS 
258; Mackenzie Vv. Mackenzie, 3 Misc. 
200, 23 NYS 270; In re Zerega, 20 


NYS 417, Pow. Surr. ZOSRMELIEG EV 
Crosby, 26 HowPr 413. 

Pa.—In re Dalrymple, 215 Pa. 367, 
64 A 554; Guier v. O’Daniel, 1 Binn. 
349 note; Dauphin County v. Banks, 1 
Pearson 40; Malone y. Lindley, 1 
Phila, 192. 

Tenn.—McClellan vy. Carroll, (Ch. 
A.) 42 SW 185; Brownsville v. Marr, 
5 Tenn. Civ. A. 565. : 

Vt.—Fulham v. Howe, 60 Vt. 351, 
14 A 652. 

Va.—Cooper vy. Com., 121 Va. 338, 
93 SE 680. 

Wis.—Frame v. Thormann, 102 
Wis. 653,°79 NW 39 [aff 176 U.S. 
350, 20 SCt 446, 44 L. ed. 500]; Wolf 
v. McGavock, 23 Wis. 516; Kellogg 
vy. Oshkosh, 14 Wis. 623. 

Eng.—Dreyon vy. Drevon, 10 Jur. N. 
Sepuic. 

See Gardner v. Fargo Bd. of Edu- 
eation, 5 Dak. 259, 38 NW 433 (vot- 
ing in different places). 

[a] School election.—‘‘The de- 
ceased voted for a director at one of 
the school elections. This is; sof 
eourse, not conclusive; but it is 
everywhere recognized as a valuable 
circumstance in determining the 
question of domicile.” In re-Titter- 
ington, 130 Iowa 356, 362, 106 NW 
761. 

47. Shelton v. Tiffin, 6 How. 


GU; Sey 1633 12. Re ed '38'7; Wolf: v. 
McGavock, 23 Wis. 516; Kellogg v. 
Oshkosh, 14 Wis. 623. 

48. DU. S.—In re Sedgwick, 223 


DOMICILE 


Other an- | other factor, to 
Fed. 655; Gaddie v. Mann, 147 Fed. 
955 [rev on other grounds 158 Fed. 
42, 88 CCA 1, and crit Shelton v. 
Tiffin, 6 How. 163, 12 L. ed. 387, as 


a mere dictum]. < 
Davis, 156 Cal. 


Cal.—Bradley v. 
267, 104 P 302; Quinn v. Nevills, 7 
Calera. Zalezed, 9s PE l0ns {etrCyeclt 

Conn.—Enfield v. Ellington, 67 
Conn, 459, 34 A 818; Hasterly v. Good- 
win, sb. Conn. 279,,95" AmD 237, 

La.—Hewes v. Baxter, 48 La. Ann. 
1303, 20 S 701, 86 LRA 531; Folger 
v. Slaughter, 19 La. Ann, 323; Man- 
deville v. Huston, 15 La. Ann. 281. 

Me.—East Livermore v. Farming- 
ton, 74 Me, 154 (not conclusive as to 
pauper settlement). 

Md.—Harrison y. Harrison, 117 Md. 
607, 84 A 57. s 

Steel, 129 


Mich.—Spaulding  v. 
Mich. 237, 88 NW 627. 

Pa.—Mintzer’s Hst., 13 Pa: Co, 465; 
Malone v. Lindley, 1 Phila. 192. 
ag lao lr Clase Ve herr... Wash, Ts 

[a] Reason for rule.—‘The fact 
cf voting in a town, while of impor- 
tance as bearing on the question of 
settlement, is by no means conclu- 
sive. The vole may be without right 
and fraudulent. It may be through 
mistake on the part of the voter as to 
his legal rights. The fraud or the 
mistake may be that of the voter or 
of the officers of the town or of both. 
It is obvious that the fact of voting 
in a place is not and cannot be con- 
clusive of the fact of residence. It 
is not binding on the town contesting 
his settlement. It is simply a fact, 
with the other facts in the case, to be 
weighed by the jury, and their con- 
clusion is binding.’ Hast Livermore 
v. Farmington, 74 Me. 154, 155. 

[b] “Neither voting nor registra- 
tion as voter is conclusive on the 
question of domicile.” Quinn v. Nev- 
iis, Ti Caleene 231, 39887 93° 1055, Lo 


same effect In re Sedgwick, 223 Fed. 
655. : 
ree Fla.—Smith vy. Croom, 7 Fla. 


Ill._—Hayes v. Hayes, 74 Ill. 312. 

La.—Mandeville v. Huston, 15 La. 
Ann, 281; Franklin’s Suce., 7 La. Ann. 
895. See Villere v. Butman, 23 La. 
Ann, 515 (voting elsewhere than at 
usual domicile without intention to 
change). 


Mich.—Beecher v. Detroit, 114 
Mich. 228, 72 NW 206. 

Oh.—State v. Kuhn, 11 OhS&CP 
321, 8 OHNP 197. 

Or.—Miller y. Miller, 67 Or. 359, 
136) E15. 

Tenn.—Hascall v. MHafford, 107 


Tenn. 355, 65 SW 423, 89 AmSR 952. 

50. Tuttle v. Wood, 115 Iowa 507, 
88 NW 1056; Mooar v. Harvey, 128 
Mass. 219; Valentine v. Valentine, 61 
N. J. Eq. 400, 48 A 593; Matter of 
Robitaille, 78 Mise. 108, 138 NYS 391, 

51. U. S.—Butler v. Hopper, 4 F. 
Gas» No.” 23241, lowWash.-C.. iC. .499 
(state legislature). 

La.—State v. Steele, 33 La. Ann. 
910. (road inspector); Villere v. But- 
man, 23 La. Ann. 515; Hennen vy. Hen- 
nen, 12 La. 190; Oakey v. Eastin, 4 
bia ON 

Md.—Gable v. eA D0 O 
(postmaster). 

Mass.—Dallinger v. Richardson, 176 
Mass. 77; Harvard College v. Gore, 5 
Pick. 370. 

N. J.—Firth vy. Firth, 50 N. J. Ea. 
ma 24 A 916. 

Y.—Hammond v. Hammond, 108 
ee Div. 437, 93 NYS 1 (town audi- 
tor); Mackenzie v. Mackenzie, 3 Mise. 
200, 28 NYS 270. 

Hing.—Dreyvon v. Drevon, 10 Jur. 
N.° S. 717; Aikman v. Aikman, 3 


Mays, 
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alogous factors which have been considered of some 
weight in determining domicile are holding a local 
office,®*+ service on juries,>? and payment of poll or 
personal taxes.°° 

[§ 74] 3. Ownership or Lease of Property. An- 


be considered in determination of 
Macq. 854; Maxwell v. McClure, 3 
Macq. 852. 

[a] Office not conclusive.—While 
the election to office or retention 
thereof may be of considerable 
weight in determining domicile, it is 
not conclusive or sufficient as against 
the elements of intention and per- 
manent residence. Butler v. Hopper, 
4 ®.. Cas. No. 2,241, 1 Wash..C.-C. 499; 
Mandeville v. Huston, 15 La. Ann, 281 
(candidate for legislature); Gable v. 
Mays, (Md.) 17 A 565 (postmaster). 

[b] Accepting the Office of and 
acting as executrix and natural tu- 
trix without bonds, in Louisiana, 
which can be done in that state only 
by a resident thereof, justifies a de- 
termination that the party is- domi- 
ciled there. Watson v. Bondurant, 30 
La. Ann. 1. 

52. Villere vy. Butman, 23 La. Ann. 
515; Sanderson v. Ralston, 20 La. 
Ann. 312; Mackenzie v. Mackenzie, 3 
Mise. 200, 23 NYS 270; Aikman v. 
Aikman, 3 Macq. 854. 

53. U. S.—Mitchell v..U. S., 21 
Wall. 350, 22 L. ed. 584; In re Sedg- 
wick, 223 Fed. 655. 

Ala.—Danforth vy. Nabors, 120 Ala. 
430, 24 S 891. 

Ark.—Johnston vy. Turner, 29 Ark. 


280. 
Ky.—Helm v. Com., 135 Ky. 392, 
122 SW 196. 
He eae Vy. steele, (33) ua.) Anne 
Mass.——Lyman v. Fiske, 17 Pick. 
231, 28 AmD 293; Harvard College 
Ve Gore, 5 Pick. 370: 
Mich.—Beecher v. Detroit, 114 


Mich. 228, 72 NW 206. 

N. Y¥.—New York v. Beers, 163 App. 
Div. 495, 148 NYS 438; Matter of 
White, 116 App. Div. 1183, 101 NYS 
551; Hammond v. Hammond, 103 App. 
Dive 434, 93, NYS. iL. 

Oh.—State v. Kuhn, 11 OhS&CP 321, 
8 OhNP 197. 

Pa.—In re Dalrymple, 215 Pa. 367, 
64 A 554; Guier v. O’Daniel, 1 Binn. 
349 note; Malone vy. Lindley, 1 Phila. 
eae Crossley v. Demott, 2 Leg. Op. 

Vt—Hulett vy. Hulett, 37 Vt. 581 
(payment of taxes “quite a cogent 
circumstance’’). 

See also supra § 65. 

[a] Rule criticized.—‘It is I think 
extremely doubtful whether voting 
and paying taxes are in any case nec- 
essary to constitute a domicil, which 
being a question of general law, can- 
not depend on the municipal regula- 
tions of any state or nation. Voting 
is confined to a few countries, and 
taxes may not always be demanded.” 
Guier, v. O’Daniel, 1 Binn. (Pa.) 350 
note [quot Isham v. Gibbons, 1 Bradf. 
Surr. (N. Y.) 69, 88]. 

[bj] The assessment or payment 
of a personal or poll tax is not con- 
clusive of domicile. MckKowen v. 
McGuire, 15 La. Ann. 637; Lyman v. 
Wiske, 17 Pick. (Mass.) 231, 28 AmD 
293; Northern v. McCaw, 189 Mo. A. 
362, 175 SW 317; In re Zerega, 20 
NYS 417, 1 Pow. Surr.’ 209. 

[c] Merely one circumstance.—The 
election to be taxed in one town 
rather than ‘another is only one cir- 
cumstance bearing upon the question 
of actual inhabitancy, and is to be 
taken in connection with the other 
circumstances to determine such 
question. Lyman vy. Fiske, 17 Pick. 
(Mass.) 231, 28 AmD 293. 

{d] Failure or refusal to pay tax- 
es (1) in a place for many years is 
evidence upon the question of domi- 
cile. “This failure to perform the 
duties and avail himself of the priv- 
ileges of a citizen is a significant 
fact pointing to a change of domicil.” 


*Co:, 
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domicile is the ownership ** or lease of real estate, 
when coupled with either actual or intended resi- 
dence thereon of the person in question.®° The actual 
commencement to build a _ costly 
been considered an important fact in determining 
domicile,°® but merely examining a house with an 
alleged view of purchasing is entitled to slight 
Buying land for speculative purposes is 


weight.°? 


of no weight in determining domicile.®® 
or disposition of all property in a particular local- 
ity, and particularly of a dwelling house, is strong 
evidence of a change of domicile, when accom- 
The purchase or sale of 
a burial lot may be taken into account,®° and may 
have great weight in determining domicile, but 
if the facts are at all conflicting, such evidence will 
be given but slight consideration.®? 
retention of personal property, peculiarly indica- 
tive of intention, may have considerable weight in 
The lease of a dwelling as 
a place of temporary sojourn during travel is of 
little or no importance in determining domicile,** 


panied by actual removal.°° 


determining domicile.°* 


Mooar v. Harvey, 128 Mass. 219. (2) 
But a person’s omission to vote or 
pay taxes for a part of the time 
while in a certain place, in connec- 
tion with the fact that he never vot- 
ed or paid taxes anywhere else, is 
of small weight in determining the 
question of domicile. Hallet v. Bas- 
sett, 100 Mass. 167. 

[e] Illegal tax.-—The voluntary 
payment of an illegal poll tax indi- 
cates the intent of the person paying 
it as to his home. Rockland y. Deer 
Isle, 105 Me. 155, 73 A 885. 

{f{] Erroneous payment.—The fact 
that a person had paid taxes and vot- 
ed in a town for a number of years, 
under the erroneous belief or as- 
sumption that the house in which he 
dwelt was in the limits of such town, 
was held not to prove that he was 
domiciled there. Ellsworth v. 
Gouldsboro, 55 Me. 94; Meserve v. 
Folsom, 62 Vt. 504, 20 A 926. See 


Hindman’s App., 85 Pa. 466. 
54. U. S.—Gilbert v. David, 235 
Woodworth v. St. Paul, ete, R. Co, 
18 Fed. 282, 5 McCrary 574 (having 
Ind.—McClerry v. Matson, 2 Ind. 79 
(ownership of real estate and collec- 
sidered). 
Mich.—Beecher v. Detroit, 114 
. J.—Valentine v. Valentine, 61 
N. J. Eq. 400, 48 A 593. 
168 App. Div. 448, 153 NYS 800 
(eight years residence in own home); 
N. Y. 609 mem]; Cruger v. Phelps, 21 
Mise. 252, 47 NYS 61. 
67 Or. 359, 
136 2 Ld. 
64 A 554; Price v. Price, 156 Pa. 617, 
27 A 291 (ownership of no value un- 
Wis.—Frame v. Thormann, 
Wis. 653, 79 NW 389 [aff 176 U. S. 350, 
of residence for occupancy of fam- 
ily) 
en, 13 P. D. 132; In re Patience, 29 
Ch. D. 976; Hoskins v. Matthews, 8 


Wa S561, 35 SCt 164,59) le. ed. 360; 
a farm in a certain state). 
tion of materials for building con- 
Mich. 228, 72 NW 206. 

N 

N. Y.—Webster v. M. W. Kellogg 
Ames v. Duryea, 6 Lans. 155 [aff 61 

Or.—Miller v. Miller, 

Pa.—In re Dalrymple, 215 Pa. 367, 
less coupled with residence). 

102 

20 SCt 446, 44 L. ed. 500] (erection 

Eng.—D’Etchegoyen v. D’Etchegoy- 
De G.. M. & G. 13, 57 EngCh 10; Cock- 


erell v.. Cockerell, 2—Jur.. N: .S. 727; 
Forbes v. Forbes, Kay 341, 69 Re- 
print 145; Anderson v. Laneuvyille, 9 


Moore P. C. 325, 14 Reprint 320, 2 
Spinks 41, 22 EngL&Eq 641. See Bal- 
four v. Scott, 6 Bro. P. C. 550, 2 Re- 
print 1259, 10 ERC 327 (ownership 
of real estate in Scotland of little 
importance compared with living in 
London chambers and managing _per- 


DOMICILE 


‘residence has 


eile.6% 


The sale 


[§ 75] 4. 


The sale or 


churches.7° 


[§ 76] 


sonal estate); see Gould v. Smith, 48 
Mo. 43 (ownership of property else- 
where not inconsistent with actual 
residence). 

[a] Dwelling of mistress.—The 
purchase and occasional occupancy 
of a dwelling house for a mistress is 
not satisfactory evidence of intention 
to establish a domicile, especially 
where an elaborate home is main- 
tained elsewhere. Aikman vy. Aik- 
man, 3 Macq. 854. But see Canadian 
Pac. R. Co. v. Wenham, 146 Fed. 207 
(extensive travels with mistress and 
residence with her at hotels and 
apartments considered as against 
home of wife and child). 

[b] Real property in another 
state.—HEvidence as to ownership by 
defendant of real property situated 
in another state was properly exclud- 
ed. Gould v. Smith, 48 Mo. 43. 

55. U. S—Canadian Pac. R. Co. v. 
Wenham, 146 Fed. 207 (lease of office 
and apartments). 

La.—Cole v. Lucas, 2 La. Ann. 946 
(welght of evidence dependent upon 
character of house). 

N. Y.—Matter of Hyde, 169 App. 
Div. 568, 155 NYS 495 [rev on other 
grounds 218 N. Y. 55, 112 NE 581]; 
New York v. Beers, 1€3 App. Div. 
495, 148 NYS 438; Matter of Balch, 
93 Mise. 419, 156 NYS 1006 [aff 175 
App. Div. 933 mem, 161 NYS 1117 
mem]; Ames v. Duryea, 6 Lans. 155 
[aff 61 N. Y. 609 mem]. 

Pa.—Mintzer’s’ Hst., 138 Pa. Co. 465 
(residence in rented house not con- 
clusive of domicile). 

S. C.—lLe Hardy v. Dibble, 80 S. C. 
482, 61 SE 950. 

Eng.—Loustalan v. Loustalan, 
[1900] P. 211; Munro vy. Munro, 7 Cl. 
& EF. 842, 7 Reprint 1288; Brown v. 
McDouall, 7 Cl. & F. 817, 7 Reprint 
1279; De Bonneval v7. De Bonneval, 1 
Curt. Eccl. 856; Lord v. Colvin, 4 
Drew. 366, 62 Reprint 141; Whicker 
v. Hume, 7 H. L. Cas. 124, afl Reprint 
5G: Atty.-Gen.  -v. Winans, Gio IEG 
819; Drevon v. Drevon, 10 Jur. N. S. 
717. 

Ont.—McConnell y. McConnell, 18 
Ont. 36. 

56. Duke v. Duke, 70 N. J. Bq. 135, 
62 A 466 [aff 72 N. J. Eq. 940 mem, 


65 A 1117 mem. 

57. Plant v. Harrison, 36 Misc. 
649, 74 NYS 411. 

58. Hayes v. Hayes, 74 Ill. 312; 


Atty.-Gen. vy. Winans, 65 J. P. 819. 

59. Redfearn v. Hines, 123 Ga. 
891, 51 SE 407; Dallinger v. Richard- 
son, 176 Mass. 77; Moffat v. Mont- 
gomery, 14 Que. Pr. 353. 

60. Dallinger v. Richardson, 176 
Mass..77, 57 NE 224; In re Patience, 
29 Ch. D. 976; Stevenson vy. Masson, 


termining domicile, 
given to membership in local lodges, clubs,® or 


5. Declarations. 
the party whose domicile is in dispute, whether 


[§§ 74-76 


but the lease of a dwelling abroad may be of suffi- 
cient weight to establish a domicile, in connection 
with other evidence of intent to remain permanent- 
Ty'6 Living at a hotel, apartment house, or lodgings 
isa circumstance to be considered, and its apparent- 
ly temporary nature is not conclusive against domi- 
The retention of leased premises until the 
termination of the lease, although entitled to con- 
sideration, does not preclude a change of domicile.®* 
Nor will the fact that a person’s lease has not ex- 
pired at the time of his removal, even when coupled 
with the fact of leaving considerable property and 
household effects at the place of former abode, be 
deemed sufficient to negative a clearly shown intent 
to change the domicile.®® 


Club or Church Membership. In de- 


some consideration may be 


Declarations made by 


L. R. 17 E 78; Brunel v. Brunel, L. R. 
12 Eq. 298; Heath vy. Samson, 14 
Beav. 441, 51 Reprint 356; Hodgson 
v. De Beauchesne, 12 Moore P. C. 
285, 14 Reprint 920. See Cruger v. 
Phelps, 21 Misc. 252, 47 NYS 61 (dec- 
larations of desire to be buried in 
France beside mother considered suf- 
ficient together with leasing house 
there). See also supra § 71. 

61. Douglas v. Douglas, L. R. 12 
GL, OP BREE 3b: 

62. Frame v. Thormann, 102 Wis. 
653, 79 NW 39; Platt v. Atty.-Gen., 3 
App. Cas. 336; Capdevielle v. Capde- 
vielle, 21 L. Ty Rep. N.S: 660. 

63. Smith v. Peo., 44 Ill. 16. 

{a] Lawyer keeping reports of 
former state.—‘‘Before leaving he re- 
fused to sell his Illinois Reports, 
saying, that he would probably re- 
turn, and would then need them in 
his practice. He only rented his resi- 
dence when he left. And against 
this is the fact, that he was in Ten- 
nessee in the practice, some six 
months, having his family with him, 
perhaps as much as two months im- 
mediately after his arrival there un- 
determined whether he would remain, 
and the remainder of the time fully 
determined to return to this State.” 
It was held that he had not changed 
his residence. Smith v. Peo., 44 Ill. 


16, 

64, Sears vy. Boston, 1 Metc. 
(Mass.) 250. 

65. Matter of Cruger, 36 Misc. 477, 


73 NYS 812 (several years’ lease of a 


house in France continuing until 
death). 
66. Emery v. Emery, 218 Mass. 


227,-105 NE 879; 
[1s927 3 Ch. 18: 
a notacter of residence see supra § 


67. AXtna Nat. Bank v. Kramer, 
142 App. Div. 444, 126 NYS 970. 

68. Behrensmeyer y. Kreitz, 135 

591, 26 NE 704. 

69. Webster v. M. W. Kellogg Co., 
168 App. Div. 443, 153 NYS 800 
(member of two clubs, coupled with 
residence); U. S. Trust Co. v. Hart, 
150 App. Div. 413, 135 NYS 81 [mod 
on other grounds 208 N. Y. 617 mem, 
102 NE 1115 mem] (member of Amer- 
ican Colony, in Paris); Aikman v. 
Aikman, 3 Macq. .854. See Weld v. 
Boston, 126 Mass. 166 (attending 
town meetings evidence of domi- 
eile). 

70. Helm v. Com., 135 Ky. 392, 122 
SW 196 (retention of church mem- 
bership evidence of continuing domi- 
cile); Gardiner v. Brookline, 181 
Mass, 162, 63 NE 397; Fulham v. 
Howe, 62 Vt. 386, 20 A 101; Frame v. 
Thormann, 102 Wis. 653, 79 NW 39 


In re Craignish, 


For later cases, developments and changes. in the law see cumulative Annotations, same title, page and note number, 


§ 76) , 


oral,’t in a deed,’? will,” letter,4 or other docu- 
ment,‘° are to be considered in connection with the 


{aff 176 U. S. 350, 20: SCt 446, 44 1: 
ed. 500] (rental of church pew). 


71. U. S.—Gilbert v. David, 235 
Usa sol, sole talon noo) la, ed. 360; 
Mitchell v. U.S., 21 Wall. 350, 22 L. 


ed. 584; The Venus, 8 Cranech 253, 3 
L. ed. 5538; Chambers v. Prince, 75 
Fed. 176. 


Ala.—Danforth v. Nabors, 120 Ala. 
430, 24 S 891; Merrill v. Morrissett, 
mens 433; Griffin v. Wall, 32 Ala. 
pends | ee loEny. v. Matson, 2 Ind. 

Iowa.—In re Titterington, 130 Iowa 
356, 106 NW 761 (truthful declara- 
tions valuable evidence). 

Ky.—Fidelity Trust, ete, Co. v. 
Preston, 96 Ky. 277, 28, SW 658, 16 
KyL 461 (declarations entitled to 


much weight, where other evidence is 
evenly balanced). 

La.—Verret v. Bonvillain, 33 la. 
Ann. 1304 (honest declarations com- 
plete and satisfactory evidence). 

Mich.—Kelson v. Detroit, ete, R. 
Co., 146 Mich. 563, 109 NW 1057, 10 
AnnCas 500. 

Minn.—Seeccomb  v. Bovey, 135 
Minn. 353, 160 NW 1018. 

Miss.—Beason v. State, 34 Miss. 
602; Hairston v. Hairston, 27 Miss. 
704, 61 AmD- 530. 

N. H.—Leach v. Pillsbury, 15 N. H. 
137. 

N. J.—Valentine v. Valentine, 61 
N. J. Eq. 400, 48 A 593 (declarations 
important). 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950; Matter of Wise, 84 
Misc. 663, 146 NYS 789 (declarations 
not high evidence of intent but pri- 
ma facie proof); Matter of Cruger, 36 
Mise. 477, 73 NYS 812; Matter of 
Cleveland, 28 Misc. 369, 59 NYS 985; 
Matter of Jones, 19 Misc. 80, 43 NYS 
965; Matter of Roberts, 8 Paige 519. 

Oh.—State v. Kuhn, 11 OhS&CP 
321, 8) OhNP 197, 

Pa—Evan’'s Hst., 17 Pa. Dist. 111; 
Lyon v. Lyon, 13 Pa, Dist. 623. 


Tex.—-Ex p. Blumer, 27 Tex. 734. 

Can.—Jones vy. Saint John, 30 Can. 
S.geOw 12.2. 

See also supra § 60. 

{aj Sometimes the best evidence. 
—‘‘The declarations of the party him- 
self, where he can have no object or 
inducement to falsify the truth or 
to deceive those to whom such dec- 
larations are made, are the best evi- 
dence of his intention to make his ac- 
tual residence his permanent resi- 
dence also.’ Matter of Roberts, 8 
Paige (N. Y.) 519, 524 [quot with 
appr Hairston y. Hairston, 27 Miss. 
704, 719, 61 AmD 530]. 

[b] Continuous, uninterrupted dec- 
larations, especially at times not sus- 
picious, accompanied by the fact of 
residence, the removal of personal 
property, and the exercise of politi- 
eal rights, establish a change of dom- 
icile. Marks v. Germania Sav. Bank, 
110 La. 659, 34 S 725. 

[c] Declarations often repeated.— 
“J lay no great stress... upon cas- 
ual expressions of preference for one 
country over another at different pe- 
riods ... but I do lay very consid- 
erable stress upon declarations made 
to parties to whom he would be like- 
ly to reveal his intentions, those dec- 
larations not being casual and occa- 
sional, but repeated from time to 
time, and evincing a strong deter- 
mination to carry into effect the ob- 
jects which he states.” Moorhouse 
Vaniord) wlOmeiy i:  Casguznres eas, it 
Reprint 1037. 

[d] Declarations concerning reee 
or future acts.—(1) ‘Declarations of 
the intention with which an act is 
done may illustrate the character of 
the act as a part of the res geste... 
but are entitled to but little, if any, 
consideration when made either as 
the narration of a past act or as in- 
dicating the purpose with which an 
act is to be done in the future. The 
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residence of a person will not be 
affected by such declaration until the 
intention is carried into effect by the 
completed act.” Sheehan v. Scott, 
145 Cal. 684. 690, 79 P 350. (2) Pros- 
pective and contingent declarations 
cannot prevail against inconsistent 
facts and circumstances in determin- 
ing domicile. In re.Geiser, 82 N. J. 
Eq. 311, 87 A 628. 

[e] Voting outweighed by decla- 
rations.—‘‘Declarations of deceased 
in respect of his home and his inten- 
tion to return to it outweigh the fact 
of voting in a primary or running for 
office, as indicating the real purpose 
of the party.’’ Haseall v. Hafford, 
107 Tenn. 356, 362, 65 SW) 423, 89 
AmSR 952. 

Admissibility of declarations see 
supra §$ 60, 61. 
ies Fla.—Smith v. Croom, 7 Fla. 

La.—Steers’ Succ. 47 La. Ann. 
1551, 18 S 503; Sanderson v. Ralston, 
20 La. Ann, 312; New Orleans v. 
Sheppard, 10 Ia. Ann. 268. 

Mass.—Ward v. Oxford, 8 Pick. 476. 

Mich.—Spalding v. Steel, 129 Mich. 
237, ae NW 627. 

N. Y.—U. S. Trust Co. v. Hart, 150 
App.) Div. 413,185 NYS: 81 [mod on 
other grounds 208 N. Y. 617 mem, 
102 NE 1115 mem]; Cruger v. Phelps, 
21 Mise.-252,. 4% NYS: 613) Curtis) v. 
Curtis, 173 NYS 103 (recital in trust 
deed held insufficient). 

Oh.—Miller v. Miller, 34 Oh. Cir. 
Ct, 43. 

See also supra § 61. 

{a] Such evidence may be rebut- 
ted.— Davis v. Binion, 5 La. Ann. 
248; Hill v. Spangenberg, 4 La. Ann. 
553; Spaulding v. Steel, 129 Mich. 
237, 88 NW 627 (recitals in convey- 
ances not conclusive); Miller v. Mil- 
ler, 34 Oh. Cir. Ct. 43. 

73. U. S.—Ennis v. Smith, 14 How. 
400, 14 lL. ed. 472. 

Me.—Gilman v. Gilman, 52 Me. 165, 
83 AmD 502 (declaration in will of 


little weight except on question of. 


future intention). 

Md.—Gable v. Mays, 17 A 565 (a 
most solemn and formal declaration 
of residence). 

Mass.—Jennison v. 10 
Picks iin 

Mo.—In re Lankford, 272 Mo. 1, 197 
SW 147 (sufficient to make a prima 
facie case of residence). 

N. Y.—Peterson vy. Chemical Bank, 
382 N. Y. 21, 29 HowPr 240, 88 AmD 
298; U. S. Trust Co. v. Hart, 150 App. 
Div. 413, 135 NYS 81 [mod on other 
grounds 208 N. Y. 617 mem, 102 NE 
1115 mem]; Matter of Blumenthal, 
101 Mise. 83, 167 NYS 252; Matter of 
Martin, 94 Mise. 81, 157 NYS 474 
{rev on other grounds 173 App. Div. 
1, 158 NYS 915 (app dism 219 N. Y. 
557 mem, 114 NE 1071 mem)]; Mat- 
ter of Riley, 86 Misc. 628, 148 NYS 
623 (mot conclusive); Cruger Vv. 
Phelps, 21 Misc. 252, 47 NYS 61; 
In re Long, 167 NYS 1028; Matter 
of Stover, 4 Redf. Surr, 82. See Mac- 
kenzie v. Mackenzie, 3 Mise. 200, 63 
NYS 270 (recital of residence in will 
insufficient as against proof of per- 
manent home elsewhere). 


Hapgood, 


N. C.—Horne vy. Horne, 31 N. C. 
99 (nearly conclusive). 
Oh.-—Wilberding vy. Miller, 88 Oh. 


St. 609, 106 NB 665 (evidence of high 
character, although not conclusive); 
Miller v. Miller, 15 Oh. Cir. Ct. N. S. 
481; Miller v. Miller, 34 Oh. Cir. Ct. 
43. 

Pa.—In re Hood, 21 Pa. 106 (will 
reciting naturalization decisive). 
Compare In re Harberger, 13 Phila. 
868 (of little weight against other 
testimony). 

Va.—Smith v. Smith, 94 SE 777 
(entitled to little weight). 

Wis.—Frame vy. Thormann, 102 
Wis’ 653; 79 NW 39 [aff 176 U.S. 
350, 20 SCt 446, 44 L. ed. 500]. 

Eng.—Lord vy. Colvin, 4 Drew. 366, 
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other facts of the case and given due credit as an 
index of his intention, written declarations being 


62 Reprint 141; Atty.-Gen. v. Pottin- 
ger, 6 H. & N. 733,' 158 Reprint 303; 
Matter of Steer, 3 H. & N. 594, 157 


Reprint 606; Drevon vy. Drevon, 10 
Jur N.S! (i 
{a] Holographic will.—‘‘The state- 


ments of residence in a holegraphic 
will are entitled to great weight, but 
in one prepared by an attorney where 
he inserts the place of residence as 
in part a matter of form such state- 
ment is not controlling.’ Matter of 
Golden, 40 Misc. 544, 545, 82 NYS 
990. To same effect Matter of Brant, 
30 Misc. 14, 62 NYS 997. See Matter 
of Stover, 4 Redf. Surr. (N._Y.) 82 
(recital in holographie will conclu- 
sive). 

{b] Form of will.—(1) The fact 
that an American residing in France 
went to the American legation and 
executed.a will in strict conformity 
with the requirements of the stat- 
utes of New York was a circum- 
stance full of significance in deter- 
mining the question of domicile. 
Tucker (v.5 Field, 5b RedfiitSurr. 339, 
Compare Hoskins v. Matthews, 8 De 
G. M. & G. 13, 57 EngCh 10, 44 Re- 
print 294 (where the will of an Eng- 
lishman, resident in Tuscany, was 
prepared according to English law); 
Stanley v. Bernes, 3 Hagg. Eccl. 373 
(will of British subject executed ac- 
cording to the laws of Portugal). 
(2) “An intention to dispose of his 
property according to the laws of 
any place, does not tend to fix the 
testator’s domicil there. So that, if 
the will is made in conformity with 
our laws, and even if, as is contended, 
some of its provisions would be void 
by the laws of New Yerk, that cannot 
affect the question of domicil.”’ Gil- 
man v. Gilman, 52 Me. 165, 177, .83 
AmD 502. 

[ec] Not last will.— 
tion in the will, which was not the 
last, is entitled to very little, if any, 
consideration.’ Atty.-Gen. v. Kent, 
1H. & €. 12, 25, 158 Reprint 782. 

[d] Recital of “residence” ambig- 
uous.—A recitation in a will as fol- 
lows: “Late of the city and State of 
New York, in the United States of 
America, now residing in the city of 
Paris,” was not controlling upon the 
question of domicile wnen taken in 
connection with the other facts of the 
case, because the term “residing,” in 
common parlance, signifies a sojourn- 
ing or present stay. Tucker v. Field, 
beRedtis Sunray GNjye) eisai 

[e] Appointment of executor in- 
creases weight.—‘Recitals of domicil 
or place of residence, in wills and 
deeds ... are certainly entitled to 
some weight, in doubtful cases, when 
made in a will deliberately prepared; 
and their probative force is increased 
by the appointment of an executor, 
for the declared purpose of executing 
a testator’s will, in the same jurisdic- 
tion of which he describes himself to 
be a resident, whether expressly or 
by clear implication.” Merrill v. 
Morrissett, 76 Ala. 433, 440. 

{f] Comparative weight.—Decla- 
rations in deeds and wills, being 
made with more deliberation, out- 
weigh declarations made orally or in 
letters... Cruger’v. Phelps) 21 Mise: 
252, 47 NYS 61. 

74. Hamilton y. Dallas; 1 Ch. D. 
257 (letter plain evidence of inten- 
tion); Hoskins v. Matthews, 8 De G. 
M. & G. 13, 57 EngCh 10, 44 Reprint 
294 (correspondence considered im- 
portant). See Thorn v. Thorn, 28 
App. (D. C.) 120 (letters indicating 
desire but not intention to return); 
Dixon v. Dixon, 72 N. J. Eq. 588, 66 A 
-597 (letter written by a third person, 
whose domicile was not in question, 
insufficient to show change). 

75. Mich.—Beecher y. Detroit, 114 
Mich. 228, 72 NW 206 (insurance poli- 


“The declara- 


cies). 
Minn.—Seccomb | v. 135 


Bovey, 
Minn. 353, 160 NW 1018. 
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given greater weight than oral.”® 


termed the lowest species of evidence."? 
tions are of no avail when they are conflicting,’® or 
indefinite,’® or when evidently made’ for the purpose 
of creating evidence in favor of the declarant,®° 
after he has become appreciative of the consequences 
They may be impeached 


of a change of domicile.*? 


and, being found untrue in part, 


N. Y.—Matter of Martin, 173 App. 
Div, 215 158 NYS, 95> Lapp! disni 219 
N. Y. 557 mem, 114 NE 1071 mem]; 
Matter of Blumenthal, 101 Misc. 83, 
167 NYS 252; Cruger v. Phelps, 21 
Mise. 252, 47 NYS 61 (contracts, leas- 
es, and other instruments); Sherwood 
v. Judd, 3 Bradf. Surr. 267 (custom- 
house declaration). 

Pa.—In re Hood, 21 Pa. 106 (letters 
of domicile issued under civil law). 

Wis.—Frame v. Thormann, 102 
Wis. 653, 79 NW 39 [aff 176 U. S. 350, 
20 SCt 446, 44 L. ed. 500] (recital 
in marriage certificate). 

Ont.—Seifert v. Seifert, 32 Ont. L. 
433, 7 OntWN 440, 283 DomLR 440 
(affidavit for marriage license strong 
confirmation). 

[a] Descriptions in legal proceed- 
ings are but lightly regarded. New 
Orleans v. Shepherd, 10 La. Ann. 268; 
Rockland v. Deer Isle, 105 Me. 155, 73 
A 885 (weight of recital of residence 
in divorce libel for jury); Guerra v. 
Guerra, (Tex. Civ. A.) 158 SW 191 
(issuance of citation); De Bon- 
neval v. De Bonneval, 1 Curt. Eccl. 
856. See Smith v. Croom, Wma iS 
(weight of legal documents depend- 
ent upon particular circumstances). 

[b] Wife’s residence recited in 
pleading.—As a wife’s domicile may 
be separate from her husband’s, his 
act in giving the residence of his 
wife in a pleading is not a recogni- 
tion of the fact that his own resi- 
dence is there. Holyoke y. Holyoke, 
110 Me. 469, 87 A 40. 

[ec] Affidavits—(1) Ex parte affi- 
davits are not conclusive as evidence 
of intention concerning domicile. Ca- 
nadian Pac. R. Co.’v. Wenham, 146 
Fed. 207. (2) “Statements in an affi- 
davit are ordinarily read with more 
care by laymen than recitals in an 
assignment or deed, or even in a 
will.”’” Matter of Brant, 30 Misc. 14, 
17, 62 NYS 997, 1 Mill Surr. 398 (two 
affidavits positively stating perma- 


nent residence). (3) <An_ affidavit 
merely alleging removal and resi- 
dence in another state is not suf- 


ficient proof of nonresidence. Fidel- 


ity, etc., Co. v. Brown, 4 Ind. T. 397, 
69 SW 915. 
[d] Statements in authentic acts 


not conclusive.—Upon a question of 
domicile the declarations of a party 
made in authentic acts are admissi- 
ble in evidence against him, but he 
is not concluded by such declarations, 
and may disprove them in all cases 
where the domicile is not one of the 
eauses of the contract. Tillman v. 
Mosely, 14 La. Ann, 10; New Orleans 


v. Sheppard, 10 La. Ann. 268; Davis 
v. Binion, 5 La. Ann. -248; Hill. v. 
Spangenberg, 4 La. Ann. 553. 


Entries in hotel register (1) 
are entitled to but little weight. 
Chambers v. Prince, 75 Fed. 176; 
Smith v. Croom, 7 Fla. 81; Holyoke 
v. Holyoke, 110 Me. 469, 87 A 40. (2) 
But repeated registerings are strong 
links in the chain of facts and cir- 
cumstances going to establish an in- 
tention to make the place of declared 
residence his domicile. Marks v. 
te Sav. Bank, 110 La. 659, 34 
S 725. 

76. Dupuy v. Wurtz, 53 N. Y. 556; 
In re Harkness, 170 NYS 1024; Mat- 


fe] 


ter of Cleveland, 28 Misc, 369, 59 NYS. 


985; Cruger v. Phelps, 21 Misc. 252, 
47 NYS 61; In re Zerega, 20 NYS 417, 


Pow. Surr. 209; De Bonneval vy. De 
Bonneval, 1 Curt. Eccl. 856. 
[a] Written declarations slight 


the party, they are frequently deemed 
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They have been 
Declara- 


not conclusive.®* 


may be wholly 


evidence.—‘“Written declarations, like 
oral ones, must be considered in the 
light of all the circumstances of the 
case. While they are prima facie en- 
titled to more weight as being pre- 
sumably made with greater delibera- 
tion, yet even they are within the 
class that have been designated as 
the ‘lowest species of evidence.’ ” 
Plant v. Harrison, 36 Misc. 649, 670, 
74 NYS 411. 

77. Pickering v. Winch, 48 Or. 500, 
87 P 7638, 9 LRANS 1159; Doucet v. 
Geoghegan, 9 Ch. D. 441; Crookenden 
v. Fuller, 5 Jur. N. S. 1222 (conver- 
sations and declarations lowest spe- 
cies of evidence unless accompanied 
by acts); Hodgson v. De Beauchesne, 
12 Moore P. C. 285, 14 Reprint 920. 

{a] Contrary view.—Since a per- 
son’s residence depends entirely on 
his intention, an expression of that 
intention can be overcome only by 
strong circumstances to the contrary. 
Northern v. McCraw, 189 Mo, A. 362, 
175 SW 317. 

[b] Weight dependent on nature 
of declaration.—(1) Where the de- 
ceased in published writings made 
statements as to his intention in re- 
gard to residence, and the writings 
were volatile and of no weight, the 
declarations were of little value as 
evidenc2, since to make them of value 
they should be spontaneous utter- 
ances connected with some compe- 
tent res gests. Matter of Martin, 
94 Misc. 81, 157 NYS 474 [rev on 


other grounds 172 App. Div, 1, 158 
NYS 915 (app dism 219 N. Y. :557 
mem, 114 NE 1071 mem)]. (2) “The 


value of written declarations as evi- 
dence depends upon the circum- 
stances under which they were made 
—whether care was taken to have 
the paper read to the party, if only 
the signature is in his handwriting, 
and whether his mind grasped the le- 
gal import of the words used, if the 
language in the paper was not his 
own.” In re Zerega, 20 NYS 417, 420, 
Pow. Surr. 209. 
Ala.—Merrill v. Morrissett, 76 
Ala. 438. 

Fla.—Smith v. Croom, 7 Fla. 81. 

Ky.—Fidelity Trust, etc., Co. v. 
Preston, 96 Ky. 277, 28 SW 658, 16 
KyL 461. 

Or.—Pickering v. Winch, 48 Or. 
500, 87 FP 763, 9 LRANS 1159. 

Eng.—Doucet v. Geoghegan, 9 Ch. 
D. 441; Hodgson y. De Beauchesne, 
12 Moore P. C. 285, 14 Reprint 920. 

“Tt is undoubtedly true, that the 
declarations of a deceased person, as 
to his or her domicil, are admissible 
to illustrate intention, and, when free 
from contradiction, often repeated, 
and in harmony with the conduct of 


conclusive. ... But, when conflict- 
ing and contradictory, they are, of 
necessity, unsatisfactory, and are en- 
titled to but little weight as evi- 


dence.” Merrill v. Morrissett, 76 
Ala. 483, 439. 

79. Cruger v. Phelps, 21 Misc. 252, 
47 NYS 61. 

[a] MTlustration.—“‘In his conver- 


sations and letters in speaking of liv- 
ing in Europe, instead of specifying 
a particular place, or referring to his 
residence, domicile, or ~home, in a 
particular place, he speaks of living 
‘abroad,’ or ‘in Europe,’ or ‘in France,’ 
or ‘on this (other) side of the At- 
lantie.’ This is too uncertain and 


vail unless borne out by acts.*® 
be given to a person’s acts than to his declara- 


indefinite to make anything like con- 
vincing proof of a change of domicile 


f 
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disregarded as evidence of intention;*? they must 
express an honest intention and not be made to 
conceal the real intention.** 
domicile, or intention concerning it, are of course 


Declarations either of 


Declarations alone cannot pre- 
More weight will 


to a particular place in a foreign 
country.” Cruger v. Phelps, 21 Misc. 
252,.263, 47 NYS -6L. 

80. Watson v. Simpson, 13 La. 
Ann, 237; Plant v. Harrison, 36 Misc. 
649, 74 NYS 411. See also infra § 60. 

[a] A party’s own evidence (1) as 
to his past intention “must be accept- 
ed with a very considerable reserve.” 
Bell v. Kennedy, L. 1. Das es 
307, 9 ERC 764; In re Craignish, 
[1892] 3 Ch..180. (2) But where it 
is not inconsistent with his actions 
or declarations, it is controlling. Col- 
lins v. Ashland, 112 Fed. 175. 

81. Canadian Pac. R. Co. v. Wen- 
ham, 146 Fed. 207. 

82. Ex p. Blumer, 27 Tex. 734. 

83. In re Newcomb, 192 N. Y. 
84 NE 950. 

84. U. S.—Corel v. Chicago, etce., 
R. Co., 128 Fed. 452; Chambers v. 
Prince, 75 Fed. 176. 

Tll.—Kreitz v. Behrensmeyer, 125 
Tll. 141, 17 NE 232, 8 AmSR 349. 

Iowa.—Ida County Sav. Bank v. 
Seidensticker, 92 NW 862. 

Ky.—Saunders v. Flemingsburg, 
163 Ky. 680, 174 SW 51. 

Me.—Thomaston v. St. George, 17 
Me. 117. 


238, 


Mich.—Spaulding pik Steel, 129 
Mich. ee 88 NW 62 
N. H.—Chase v. Cras 66 N. H. 


588, 29 A 553. 

N. Y.—Dupuy v. Wurtz, 53’ N. Y.- 
556 [aff 64 Barb.. 156]; Matter of 
Martin, 94 Misc. 81, 157 NYS 474 [rev 


on other grounds 173 App. Div. 1, 158 
NYS 915 (app dism. 219 N. Yi. 557 
mem, 114 NE 1071 mem)]; Eaves 


Costume Co. v. Pratt, 2 Misc. 420, 22 
NYS 74; Isham vy. Gibbons, 1 Bradf. 
Surr. 69. 

[a] Statements in “Who’s Who” 
as to the intention of a person re- 
ferred to therein in regard to domi- 
eile, although brought home to him, 
could not estop him from establish- 
ing a subsequent domicile of .choice 
contrary to the statements. Matter 
of Martin, 94 Mise. 81, 157 NYS 474 
[rev on other grounds 173 App. Div. 
1, 158 NYS 915 (app dism: 219. N.) Y. 
557 mem, 114 NE 1071 mem)]. 

25. U. S.—Butler v. Farnsworth, 4 
F.. Cas. No. 2,240, 4 Wash. C. C. 101. 

Iowa.—Ida County Sav. Bank v. 
Seidensticker, 92 NW 862. 

Kan.—Keith vy. Stetter, 25 Kan. 100. 

Ky.—Ashland v. Catlettsburg, 172 
Ky. 365, 189 NW 454. 

Ai pero v. Broom, 10 La. Ann. 

Mast aare rns v. Greene, 7 Gray 


N. H.—Chase v. Chase, 66 N. H. 
588, 29 A 553. 
N. Y.—Hegeman v. Fox, 31 Barb. 


475; Matter of Martin, 94 Misc. 81, 
157 NYS 474 [rev on other grounds 
173 App. Div. 1, 158 NYS ‘915 (app 
dism 219 N. Y¥. 557 mem, 114 INE 
1071 mem)]; Eaves Costume Co. y. 
Pratt, 2 Mise. 420, 22 NYS 74; In re 
Harkness, 170 NYS 1024; Kaufman 
v. Kaufman, 160 NYS 19; Matter of 
ead 15 NYS 3870. 
219, 86 NW 721. 

Okl.—Jones v. Reser, 160 P 58. 

Pa.—In re Dalrymple, 215 Pa. 367, 
64 A 554. 

R. I.—Gourlay vy. Gourlay, 15 R. I. 
572, 10 A 592. 

Va.—Smith v. Smith, 94 SE 777. 

Eng.—Jopp v. Wood, 4 De G. J. & 
S. 616, 69 EngCh 472, 46 Reprint 
1057; Atty.-Gen. v. Kent, 1 H. & C. 12, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tions,*° and when they are inconsistent the acts 
It has been said in this connection 
that actions speak louder than words,** but that 
the words are to be heard for what they are worth.®® 
Oral declarations generally decrease in weight with 
lapse of time,®° but they may be satisfactory, after 
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lapse of years, where supported by 
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long residence.®+ 
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Merely speaking of a place at which a party did 
not reside as a home amounts to nothing in the 
absence of proof of acts showing an intention to re- 
turn to it,°? but the fact that the subsequent abode 
has been referred to as a home will be given some 
weight where there is an actual return.®* 


VII. PROVINCE OF COURT AND JURY * 


[§ 77] 


considered the domicile of a party 


158 Reprint 782; Matter of Steer, 3 
H. & N. 594, 157 Reprint 606; Ander- 
son v. Laneuville, 9 Moore P. C. 325, 
2 Spinks 41, 14 Reprint 320, 22 EngL& 
Eq 641. 

Bona fide intent see supra § 14. 

86. U. S.—The Venus, 8 Cranch 
253, 3 L. ed. 553 (acts most satis- 
factory evidence of intention); Cana- 
dian Pac. R. Co. v. Wenham, 146 Fed. 
207 (declarations of intent, after con- 
troversy has arisen, not as reliable as 
acts); Collins v. Ashland, 112 Fed. 
175; Paeific Mut. L. Ins. Co. v. Tomp- 
kins, 101 Fed. 539, 41 CCA 488; Burn- 
lam v. Rangeley, 4 F. Cas. No. 2,176, 
1 Woodb. & M. 7. e 

J11.—Holt v. Hendee, 248 Ill. 288, 
93 NE 749, 752; Welsh v. Shumway, 
232-111. 54, 838 NE 549; ery v. Hill, 
131° Tih 239; 22 Ns 

Kan.—Hatch vy. Smith, 6 Kan. A. 
645, 49 P 698. 

Ky.—Saunders v. Flemingsburg, 
163 Ky. 680, 174 SW 51, 52. 

N. J.—Firth v. Firth, 50 N. J. Eq. 

137, 142, 24 A 916 [quot Guggenheim 
Vv. Long Branch, 80 N. J. L. 246, 249, 
76 A 388 (aff 83 N. J. L. 628, 84 A 
21)] (where the court said: ‘The 
best and most trustworthy evidence 
of it is found, as a general rule, in 
his acts rather than in his declara- 
tions’’). 
N2 Ye Dupuy ‘Vv. “Wurtz,"53) IN Y, 
556 [aff 64 Barb. 156]; Petersen v. 
Chemical Bank, 32 N. Y. 21, 88 AmD 
298, 29 HowPr 240 [aff 25 No Y. Su- 
per. 605, 27 HowPr 491]; Plant v. 
Harrison, 36 Misc. 649, 74 NYS 411; 
Matter of Cleveland, 28 Misc. 369, 59 
NYS 985; Sherwood v. Judd, 3 Bradt. 
Surr. 267. 

N. D.—Graham v. Graham, 9 N. D. 
88, 81 NW 44. 

Tex.—Holliman v. Peebles, 1 Tex. 
673. 

Eng.—Doucet v. Geoghegan, 9 Ch. 
D. 441; Drevon v. Drevon, 10 Jur. N. 
SET 

“Where a person’s intent in a par- 
ticular transaction is a question in 
issue to be tried, we see no ground 
on which he can be excluded from 
testifying to his intent. He can be 
contradicted only by his acts and con- 
duct or declarations. But where a 
party swears to his intent, if his acts 
and conduct are shown to be wholly 
at variance and inconsistent with .the 
intent he swears to, his own testimo- 
ny in his own favor would ordinarily 
obtain very little credit with the 
jury; and but little danger need be 
apprehended from such testimony un- 
less his acts and conduct are consist- 
ent with it.’ Hulett v. Hulett, 37 
Nas a 586. 

U. S—The Venus, 8 
o58. 3 L. ed. 553. 

Ala.—In re State, 39 Ala. 454. 

Ga.—Hesterly v. Ingram, 18 Ga. A. 
532, 89 SE 1049. 

Tll.—Peo. v. Moir, 207 Ill. 180, 184, 
69 NE 905, 99 AmSR 205; Kreitz v. 
Behrensmeyer, 125 Ill. 141, 47 NE 232, 
8 AmSR 349; Peo. v. Kirkpatrick, 164 
Ill. A. 328. 

Ind.—Schmoll v. Schenck, 40 Ind. 
A. 581, 82 NE 805. 

Ky.—-Semple ve. Comms) 18h: Ky; 675, 
205 SW 789; Ashland y. Catlettsburg, 
172 Ky. 364, 189 SW 454; Saunders v. 


Cranch 


The existence or nonexistence of a domi- 
cile in a given locality, where the facts are con- 
flicting, is a mixed question of law and fact.% 
generally speaking the question as to what shall be 


But 


is in all cases a 


Flemingsburg, 163 Ky. 680, 682, 173 
SW 51 (where the court said: “Where 
there is a conflict between the party’s 
intention and his conduct, his con- 
duct will centrol’’). 

La.—Wessen v. Marshall, 13 La. 
Ann. 436. 

N. J—In re Geiser, 82 N. J. Eq: 
3811, 87 A 628; Firth v. Firth, 50 N. J 
ice Us, (Ze eA oA Gs 

N. Y.—Matter of Wise, 84 Misc. 
663, 146 NYS 789; In re Harkness, 170 
NYS 1024; Kaufman v. Kaufman, 160 
NYS 19: 

Pa.—In re Dalyrmple, 215 Pa. 367, 
64 A 554. ° 

[a] Rule applied.—(1) A person 
who leaves New Jersey, his domicile 
of origin, to seek a more congenial 
climate and finds employment in an- 
other state where he marries and re- 
mains for more than six years, ex- 
cept for a period of three months 
spent on a visit to New Jersey, aban- 
dons his residence in that state, al- 
though he testifies that he is and has 
always considered himself a citizen 
thereof. Firth v. Firth, 50 N. J. Ha. 
137, 24 A 916. (2) The complainant 
was born in Tennessee, and resided 
there until he was appointed to a po- 
sition in a governmental department 
at Washington, D. C., to which place 
he moved with his family, and where 
he kept house for twenty-two years, 
returning to the state of Tennessee 
on only three occasions, when he vot- 
ed there: and during such period he 
paid a poll tax in Tennessee for some 
years. He testified that it had al- 
ways been his intention to return in 
the event that he should lose his po- 
sition. His position was under the 
civil service law, but the tenure of it 
was such that he might be dis- 
charged. It was held that he was 
not a resident of. Tennessee, so as to 
entitle him to maintain a bill for di- 
vorce. Sparks vy. Sparks, 114 Tenn. 
666, 88 SW 174. (3) A testator, born 
a British subject, resided for many 
years at Hamburg under. circum- 
stances which afforded evidence of 
a domicil there. He went for a tem- 
porary purpose to England, where he 
made a will, in which he declared 
that it was not his intention to re- 
nounce his domicile of origin as an 
Englishman. He returned to Ham- 
burg, where he died, having also 
made a will there. It was held that 
his declaration of intention could not 
prevail against the foreign domicile, 
and therefore that his personal prop- 
erty was not subject to a legacy duty 
in England. Matter of Steer, 3 H. & 
N. 594, 157 Reprint 606. 

{[b] Declarations will control un- 
less overthrown by acts. Battistini 
v. Belaval, 1 Porto Rico Fed. 213. 

gs. In re Newcomb, 192 N. Y. 238, 
84 NE 950; Miller v. Miller, 67 Or. 
859, a L36nPs 15: 

89. In re Newcomb, 192 N. Y. 238, 
84 NE 950. 

90. Pickering v. Winch, 48 Or. 500, 
87 P 763, 9- LRANS 1159. 

91. In re Titterington, 130 Iowa 
356, 106 NW 761. 

92. Pennsylvania v. Ravenel, 21 
How; ¢U5, S;), 103, 16 L. ed. 33..: See 
Ham v. State, 156 Ala. 645, 47 S 126 
(town referred to as home not proper 


question of fact rather than of law.°® 
it involves questions of fact, 
tainment of the intention of the party, it is solely 
within the province of the jury, whose determina- 
tion is conclusive, unless the verdict is’ set aside 


So far as 
including the ascer- 


evidence). 
‘ pot In re Craignish, [1892] 3 Ch. 
80. 

94. Province of court and jury 


generally see Trial [38 Cyc 1511.] 

95. Cal.—In re Weed, 120 Cal. 634, 
53 P30; Quinn v. Nevills, 7 Cal. A. 
231, 232; 938-P 1055:-[eit Cyc], 

Ga.—Stallings v. Stallings, 127 Ga. 
464, 56 SE 469, 9 LRANS 593; Forlaw 
v. Augusta Naval Stores Co., 124 Ga. 
261, 271, 52 SE 898 [quot Cyc]. Stick- 
ney v. Chapman, 115 Ga. 759, 42 SH 
68. 

MasiarCOcHnane v. Boston, 4 Allen 


N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950 [aff 122 App. Div. 920 
mem, 107 NYS 1139 mem]; Matter of 
Green, 99 Misc. 582, 164 NYS 1063 
Laff 179 App. Div. 890 mem, 165 NYS 
1088 mem]; Matter of Grant, 83 Misc. 
257, 144 NYS 567. 

Or.—Pickering v. Winch, 48 Or. 
500, 87 P 763, 9 LRANS 1159. 

“The question of residence isa 
mixed one of law and fact, the jury 
determining the facts and the judge 
determining whether the facts as es- 
tablished constitute residence. Or- 
dinarily the evidence relied on should 
go to the jury, whose province it is 
to determine the fact of residence 
under proper instructions from the 
court; and had there been any con- 
flict in the evidence in this case, it 
would have been error to direct a 
verdict either way.” Stickney v. 
Chapman, 115 Ga. 759, 42 SE 68. 

[a] “Animus (intention) may be 
either matter of fact or matter of 
law; that is to say, it may be proved 
as an independent fact, such as by a 
declaration spoken or written of the 
‘de cujus,’ or it may be presumed as 
matter of law frem habitance incon- 
sistent with any other intent than 
animus manendi.” Matter of Grant, 
83 Misc. 257, 263, 144 NYS 567. 

{b] “Factum may be made out by 
actual or corstructive residence; 
that is to say, residency may be mat- 
ter of fact or matter of law.” Mat- 
ter of Grant, 83 Mise. 257, 263, 144 
NYS 567. 

{c] Question of law in_abstract, 
fact in specific instance.—‘“What con- 
stitutes a change of domicile in the 
abstract is a question of law, but 
whether it has been effected in a giv- 
en case must depend on the facts.” 
aan v. Bessen, 27°Colo. 423, 428, 62 P 
194. 

[d] ‘Domicile in law or fact.—“The 
domicile of any person is, in general, 
the place,or country which is in fact 
his permanent home, but is in some 
cases the place or country which, 
whether in fact his home or not, is 
determined to be his home by a rule 
of law.” Pickering v. Winch, 48 Or. 
500, 505, 87 P. 763, 9 LRANS 1159. 

Questions of law and fact concern- 
ing intent or place see Trial [38 Cyc 


1525]. 

96. Ga. 
211; Forlaw v. Augusta Naval Stores 
Coy 1244 Ga..261, 271, 525SE 898. > 


I1l.—Harrison v. Monmouth Nation- 
al Bank, 207 Ill. 630, 69 NE 871 [aff 
108 Ill. A. 493]; Chimney Co. v. John- 
son, 205 Ill. A. 348 (question of resi- 
dence); Witbeck v. Marshal-Wells 
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as having been against the evidence.” 


DOMICILE—DOMINIO 


Of course it 


is incumbent upon the trial judge properly to in- 


*DOMICILIARY LETTERS. Letters testamen- 
tary issued at the place of the testator’s domicile, 
as distinguished from ancillary letters issued at 
some place other than the domicile, where personalty 


of the testator is found. 


DOMICILIATION. In Spanish law, a term which 
is, in most respects, equivalent to naturalization.” 

DOMINANT ESTATE OR TENEMENT.* 

DOMINGO. In Spanish law, the first day of the 
week; devoted to worship, rest, and abstention from 


labor.* 


DOMINICAL. In Spanish law, seigniorial, per- 
taining to a lord or sefior; particularly applied to 


Hardware Co., 88 Ill. A. 101 [aff 188 
Ill. 154, 58 NE 929 (nonresidence in 
attachment a question of fact). 


Ky.—Helm v. Com., 135 Ky. 392, 
122 SW 196. 
Me.—Rockland v. Deer Isle, 105 


Me. 155, 73 A 885 (weight of recital 
in libel for divorce for jury). 

Mass.—White v. Stowell, 119 NE 
121; Sullivan v. Ashfield, 227 Mass. 
24, 116 NE 565; Palmer v. Hampden, 
182 Mass. 511, 65 NE 817; Gardiner Vv. 
Brookline, 181 Mass. 162, 63 NE 331, 
92 AmSR 407; Olivieri v. Atkinson, 
168 Mass, 28, 46 NE 422; Thayer v. 
Boston, 124 Mass. 132, 26 AmR 650; 
Williams v. Roxbury, 12 Gray 21; 
McDaniel v. King, 5 Cush. 469; Abing- 
ton v. North Bridgewater, 23 Pick. 170. 

Minn.—Lovin v. Hicks, 116 Minn. 
179, 183° NW “575. 

Mo.—Hussman v. Druege, (A.) 181 
SW 118 (residence of unmarried 
man). 

N. H.—Ayer v. Weeks, 65 N. H. 
a 18 A 1108, 23 AmSR 37, 6 LRA 716. 

Y.—In re Newcomb, 192 N. Y. 
238, "84 NE 950, 954; New York L. Ins. 
etc., Co. v. Viele, 161 N. Y. 11, 55 NE 
Puli, 76 AmSR 238 [aff 22 App. Div. 
80, 47 NYS 841]; Dupuy v. Wurtz, 53 
N. Y. 556, 64 Barb. 156; Webster v. 
M. W. Kellogg Co., 168 App. Div. 443, 
153 NYS 800; U. S. Trust Co. v. Hart, 
150 App. Div. 413, 135 NYS 81 [mod 
on other grounds 208 N. Y. 617 mem, 
102 NE 1115 mem]; Matter of Brant, 
30 Misc. 14, 62 NYS 997, 1 Mills Surr. 
398; Cruger v. Phelps, 21 Misc. 252, 


47 NYS 61. 

Oh.—State v. Kuhn, 11 OhS&CP 
321, 8 OhNP 197. 

Pa.—In re, Bumpus, 23 Pa. Dist. 


654, 

S. C.—Bradley v. Lowry, 
Bq. 1; 39 AmD 142, 

Eng.—Bempde v. Johnstone, 3 Ves. 
Jr. 198, 30 Reprint 967. 

[a] Presumptions of fact concern- 
ing domicile.—The presumptions that 
a man is domiciled where he is found, 
unless he is shown to be there for a 
temporary purpose, and that on the 
return of an alien to his domicile 
of origin, his original domicile re- 
verts, and that in doubtful cases the 
original domicile is considered the 
true one, are not presumptions of 
law, but presumptions of fact only. 
Donaldson v. State, 167 Ind. 553, 78 
NE 182, 67 NE 1029. See also supra 
§§ 66-71. 

Domicile a question of fact and in- 
tention see supra §§ 9, 51, 52. 

97. U. S.—Chicago, ete., R. Co. v. 
Ohle, 117. U. 8S. 123, 6 S@t 632; 29 E. 
ed. 837; Pennsylvania v. Ravenel, 21 
How. 103, 16 L. ed. 33; Philadelphia, 
etc., R. Co. v. Sherman, 230 Fed. 814, 
145 CCA 124; Rucker vy. Bolles, 80 
Fed. 504, 25 CCA 600. 

75 Ala. 438. 


Ala.—Murphy v. Hunt, 
Buckley, 147 Ga. 


Ga.—Brandt v. 
Forlaw v. Augusta 


Dts Ce 


389, 94 SE 33; 


Oo; 


}upon this 


feudal dues.® 


DOMINIO. 


tion.?° 


Naval Stores Co., 124 Ga. 261, 271, 52 
SE 898 [quot Cyc]; Lamar v. Maho- 
v. Missouri, 


ny, Dud. 92. 

Kan.—Lewis Eve 
Co;, "825 Kan."3515 108ne 95; 

Ky.—Covington v. Shinkle, 175 Ixy. 
530, 194 SW 766; Graves v. George- 
town, 154 Ky. 207, 157 SW 33; Leb- 
anon vy. Biggers, 117 Ky. 430, 78 SW 
213, 25 KyL 1528; Jones v. Illinois 
Cent. R. Co., 66 SW 609, 26 KyL 481. 

Mass.—Mooar v. Harvey, 128 Mass. 
219; Wright v. Boston, 126 Mass. 161; 
Cochrane v. Boston, 4 Allen 177; 
Fitchburg v. Wincherdon, 4 Cush. 
190; Thorndike v. Boston, 1 Mete. 
242; Lyman v. Fiske, 17 Pick. 231, 28 
AmD 293. Es 


Minn.—Venable  v. 
Minn. 488. 
Mo.—McDowell v. Freedman Bros. 
Shoe Co., 135 Mo. A. 276, 115 SW 1028. 
N. H.—Chase v. Chase, 66 N. H. 
588, 29 A 553; State v; Palmer, 65 
INE OF A AAS OTe HOSS ive I OSS; 85S 


etc., 


Paulding, 


N. H. 283. 
N. Y.—Dorn v. Backer, 61 N. Y. 
261; Webster v. M. W. Kellogg Co., 


168 App. Div. 443, 153 NYS 800; 
Phelps v. New York, etc., R. Co., 17 
App. Div. 392, 45 NYS 178; Matter of 
Green, 99 Mise. 582, 164 NYS 1063 
{aff 179 App. Div. 890 mem, 165 NYS 
1088 mem]; Gundin v. Hamburg 
American Packet Co., 6 Misc. 620, 26 
NYS 73 [aff 8 Mise. 291, 28 NYS 572]. 

Vt.—Fulham v. Howe, 62 Vt. 385, 
20 A 101. 

Wis.—Johnston v. Oshkosh, 65 Wis. 
473, 27 NW 320. 

[a] Dlustrations. — (1) Where, 
from the evidence on the question of 
domicile, it was difficult to determine 
where defendant’s most notorious 
place of abode was for the purpose 
of service of process, and where from 
his intentions, declarations, and acts 
his domicile was, the matter of dom- 
icile was a question of fact for the 
jury. Forlaw v. Augusta Naval 
Stores Co., 124 Ga. 261, 52 SE 898. 
(2) Where the question of whether 
plaintiff is a resident of the state in 
which he brings his action involves 
his intention, and whether his moth- 
er, by her actions, had emancipated 
him, the question is for the jury. 
Lewis v. Missouri, etc., R. Co., 82 
Kean: 13545108 P2965. 223) ‘Whether de- 
fendant had a settled, instead of a 
floating, intent to maintain a resi- 
dence and return when his daughter’s 
health was restored was a question 
for the jury. McDowell v. Friedman 
Bros. Shoe Co., 135 Mo. A. 276, 115 
SW 1028. 

[b] Review on appeal.—‘‘The de- 
termination of the trial court upon 
conflicting evidence is conclusive 
court.” Quinn vy. Nev- 
ills, 7 Cal; A. 231, 232,93 P 1055. See 
Whitbeck v. Marshall-Wells Hard- 
ware Co., 188 Ill. 154, 58 NE 929 [aff 
§8 Ill. A. 101] (finding of appellate 


struct the jury.®? 


[§ 77 


DOMINICATURA. A vassalage fee formerly 
payable in some parts of Spain to the temporal 
lord of a village or estate.® 
In Spanish law, the right or power 
to dispose freely of a thing, if the law, the will of 
the testator, or some agreement does not prevent ;7 
ownership ;° dominion;? right of control and disposi- 
It is divided into the full and the less than 
full—dominio pleno y menos pleno.' 

Dominio directo. In Spanish law, the right a | per- 
son has to control the disposition of a thing, the 
use (utilidad) of which he has ceded.}? 


court was conclusive, and only errors 
of law reviewable). 

{c] In proceedings to procure the 
appointment of an administrator, the 
question is to be decided by the court. 
In re Weed, 120 Cal. 634, 53 P 30. 

98. U. S.—Pennsylvania v. Rave- 
nel, 21 How. 1038, 16 L. ed. 

Conn.—Hartfcrd_v. Champion, 58 
Conn. 268, 20 A 471. 

Ga. —Forlaw v. Augusta Naval 
Stores Co., 124 Ga. 261, 52 SH 898 
(instruction concerning election of 
domicile sustained). 

Md.—Risewick v. Davis, 19 Md. 82. 

Mo.—Hussman y. Druge, (A.) 181 
SW 118. 

Tex.—-Benavides v. Gussett, 8 Tex. 
Civ. A. 198, 28 SW 113. See Little- 
field v. Clayton, (Civ. A.) 194 SW 
194 (instruction defining residence). 

[a] Particular instructions.—(i1) 
In determining the question of a 
change of domicile, it is incumbent 
upon the trial judge to instruct the 
jury as to what constitutes domicile; 
what it is when contrasted with a 
temporary place of abode; what it is 
necessary to preve in order to show 
an abandonment of an old domicile; 
and what to show that a new one had 
been acquired in the place claimed. 
Hartford v. Champion, 58 Conn. 268, 
20 A 471. (2) Plaintiff was not en- 
titled to a ruling that, as a proposi- 
tion of law, failure on the part of de- 
fendant to show any particular act 
of plaintiff, such as voting, holding 
office, etc., or declarations made by 
him evincing an intent to change his 
residence from New York to Ludlow, 
would entitle plaintiff to a verdict. 
Fulham v. Howe, 62 Vt. 386, 20 A 


101. 

Instructions generally see Trial 
[388 Cye 1594]. 

1. Lockwood v. U. S. Steel Corp., 
153 App. Div, 655, 138 INYSi725;. 727. 
See also Executors and Administra- 
tors [18 Cyc 67, 1222]. 

2. Yates v. Iams, 10 Tex. 168, 169. 


See also Aliens § 218 et seq; Avecin- 
darse 6 C. J. p 872. 


3. See Easements § 1 et seq. 

4. Wscrriche Diccionario. See Sun- 
day [37 Cyc 535]. 

5. Escriche Diccionario. 

6. Escriche Diccionario. 

7. Castilleros ve U. (S35. e2aeBlack 


(U..S.) 17, 227, 17 i. ed. 360; Reade 
v, Lea, 14°N. M. 442, 470, 95 RP 13h 
[quot Cyc]. 

8. Dis. op. Reade v. Lea, 14 N. M. 
442, 470, 95 P 131; Fernandez v. Pe- 
rez, 6 Porto Rico Fed. 665, 681. 

9. Escriche Diccionario [quot dis. 
op. Reade v. Lea, 14 N. M. 442, 470, 
Hayeee als lil 

10. Reade v. Lea, 14 N. M. 442, 
ATO 95 ee ise 

LL. sCastillero iV. SU.sS.;cerblacks 

17 L. ed. 360 


CU. SHaLiu225 F 
Ven iO.) «+S: m2" Blacks 


tee Castillero 
(U. S.) 17, 227, 17 L. ed. 360. See 


*By WILLraM Mortimer CrowrHer (Domiciliary Letters—Dowel inclusive except the Spanish Words and phrases). 


For later caseg, developments and changes in the law see cumulative Annotations, same title, page and note number. 


DOMINIO—DOMUS 


Dominio pleno y absoluto. In Spanish law, the 
power which one has over anything to alienate in- 
dependently of another—to receive its fruits—to ex- 
clude all others from its use.13 

Dominio util. In Spanish law, the right to re- 
ceive all the fruits of a thing subject to some con- 
tribution or tribute, which is paid to him who re- 
serves in it the ‘‘dominium directum.’’ 14 

DOMINION. The right in a corporal thing, from 
which arises the power of disposition and of claim- 
ing it from others;?® perfect control in right of own- 
ership.t® The term has been used also in the sense 
of influence.” 

Dominion right. Legitimate ownership of a thing 
sought to be recovered.}® 

DOMINIUM (Spanish ‘‘dominio’’). 
law, ownership, title.19 : 

DOMINIUM NON POTEST ESSE IN 
DENTE.”° 
e DOMINUS ALIQUANDO NON POTEST ALIEN- 
. ARE.?1 

DOMINUS CAPITALIS LOCO HA:REDIS 
HABETUR, QUOTIES PER DEFECTUM VEL 
DELICTUM EXTINGUITUR SANGUIS SUI TEN- 


In the civil 


PEN- 


[19 C. J.] 


REX HABENDUS; ET AB EO OMNES TENENT 
ITA TAMEN, UT SUUM CUIQUE SIT.*4 

DOMINUS REX NULLUM HABERE POTEST 
PAREM MULTO MINUS SUPERIOREM.”® 

DOMINUS VEL CAUSAM SERVI VEL PER- 
SONAM INCULPATIO DEFENDET, ETIAM UBI 
ALII NON LICERET.”° 

DOMO REPARANDA. A writ that lay for a 
person against his neighbor, by the anticipated fall 
of whose house he feared a damage and injury to 
his own.?? 

DOMUM SUAM _ UNICUIQUE'- REFICERE 
LICET, DUM NON OFFICIAT INVITO ALTERI 
IN QUO JUS NON HABET.?® 

DOMUS. Literally ‘‘House.’’ 29 As applied to a 
seat of learning, the word may mean the walls of the 
college;®° or those who live within the walls;** 
or only that society which is incorporated.*? The 
word is a very extensive one, and has different sig- 
nifications according to the subject matter to which 
it is applied.*? Although it has been adjudged to 
be nomen collectivum, it has been said, where it was 
used in a devise without the addition of the words 
‘eum pertinentiis,’’ not to be sufficient to pass the 
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ENTIS.*? 


DOMINUS NON MARITABIT PUPILLUM NISI 


SEMEL.?”* 


garden and curtilage.** 
Domus mansionalis. 


The mansion house;*> out- 


set and inset houses,®* parcel of a mansion house.*? 


DOMINUS OMNIUM IN REGNO TERRARUM 


also Hart v. Burnett, 15 Cal. 530, 557 
(where the term is applied). 

13. Castillero y. U. S., .2- Black 
(U. S.) 17, 227, 17 L. ed. 360. © See 
also dis. op. Reade v. Lea, 14 N. M. 
442, 471, 95 P 131 (where the term is 
applied). 

14. Castillero v. U. S.. 2 Black 
GQReS Dall, 22275" 1% Ts, edu. 860. See 
also Hart v. Burnett, 15 Cal. 530, 557 
(where the term is applied). 

15. Coles v. Perry, 7 Tex. 109, 136 
[cit 1 White Recop. p 342, and quot 
Baker v. Westcott, 73 Tex. 129, 132, 
11 SW 1571]. 

[a] Proximate and remote domin- 
ion.—‘‘All dominion has two causes, 
proximate and remote. Remote, is 
the title which vests a right to the 
thing, and gives cause of action 
against the vendor who has not de- 
livered the thing sold; and proximate, 
is the obtaining péssession by deliv- 
ery of the thing sold; which, with- 
out anything else, being preceded by 
the title, vests the right in the thing, 
which is the dominion. The conse- 
quence is, that the right to the thing 
gives a persoral action, and the right 
in the thing gives the right against 
any possessor. It serves, then, fora 
general rule, that the title never 
gives a right in the thing, or, what 
is the same, the dominion, unless de- 
livery be joined with it; consequently, 
neither is title sufficient without de- 
livery, nor delivery without title.” 
Coles... Perry, 7% Tex. 109; 186 [cit 
1 White Recop. pp 342-345]. 

[b] Conveyancing.—(1) The term 
may be employed as indicating an in- 
tention to make an instrument as 
effectual as a conveyance as it was 
possible for the parties to make it. 
Baker v. Westcott, 73 Tex. 129, 132, 
TE SWilbi7.. (2) Also to indicate 
“[Tthe act of passing on an] instru- 
ment of writing from one man to an- 
other as symbolic of his transferring 
the land to the person to whom it is 
delivered.” Lancaster v. Lee, 71S. C. 
280, 284, 51 SE 139. 

[ec] Dominion of personalty under 
a gift from a married woman will 
not be full in the donee, although 
the donor had absolute title, if the 
delivery by the donor was legally im- 
perfect, because acting alone and 
without her husband’s consent to her 
exercise of the authority of dispo- 
sition. Bledsoe v. Fitts, 47 Tex. Civ. 
A. 578, 105 SW 1142, 1144, 1145. See 


also Complete 12 C. J. p 239 text and 
note 4. 

[d] “The holder has the dominion 
of the bill [of exchange].’ Gould v. 
riper 8 Hast 576, 580, 103 Reprint 

{e] Property under execution.— 
Where a sheriff levied on an interest 
in grain in a stack, requested a ten- 
ant of the land and grain to keep the 
grain, and took from him a receipt 
as custodian, and, on its. being 
threshed, separated the grain, and 
defendants, while the officer was at- 
tempting to remove it under the levy, 
on a loaded wagon, seized and carried 
it away against the officer’s will, 
knowing that he had made the levy, 
it was held that the grain levied on 
was in the “dominion” of the officer 
at the time of defendant’s seizure of 
it, so as to establish the offense of 
taking property in charge of an offi- 
cer under process of law. State v. 
Johnson, 348. D. 601, 603, 149 NW 730. 

16. Baker v. Westcott, 73 Tex. 129, 
132, 11 SW 157 ‘quot Bledsoe v. Fitts, 


47, tex. Civ. A. 578, 582, 105 SW 
17, Dowie v. Sutton, 227 Ill. 183, 


198, 81 NE 395, 118 AmSR 266. 

[a] Wrongfulness implied.—An 
instruction that if, at the time of the 
execution of the will, testator was 
so clearly under the “dominion” of 
any person as to prevent the free ex- 
ercise of his judgment, he was lack- 
ing in testamentary capacity, was not 
open to the objection that it did not 
qualify “dominion” by “‘wrongful,” as 
the element of wrongfulness was im- 
parted to the word “dominion” by the 
qualification that it must go to the 
extent of depriving the testator of 
the free exercise of his judgment. 
Dowie v. Sutton, 227 Ill. 183, 198, 81 
NE 395, 118 AmSR 266. 

18. Amy v. Amy, 15 Porto Rico 
387, 402, 403 [cit Spanish Civ. Code § 


348]. 

19. Hunter Rom. L. (4th ed) 231. 
It ‘denotes a_right—indefinite in 
point of user, unrestricted in power 
of disposition, and unlimited in the 
point of duration—over a determi- 
nate thing.” Austin Jurispr. p 817. 

20. A maxim meaning “A fee or 
right of property cannot be in sus- 
pension—i. e., it must always be vest- 
ed in some one.” Trayner Leg. Max. 

21. A maxim meaning “A lord 
sometimes cannot alienate.” Whar- 


ton L. Lex. 

22. A maxim meaning “The su- 
preme lord takes the place of the 
heir, as often as the blood of the ten- 
ant is extinet through deficiency or 


crime.” . Wharton L. Lex. [cit Coke 
Litt. p 18]. 

23. A maxim meaning “A lord 
cannot give a ward in marriage but 
once.” Wharton L. Lex. [cit Coke 
Tonk een oy 4) 

24. A maxim meaning ‘The sover- 


eign is first seized of all lands; of 
him all others hold, so that everyone 
has his own.” Peloubet Leg. Max. 

25. A maxim meaning “The king 
cannot have an equal, much less a su- 
perior.” Wharton L. Lex. 

26. maxim meaning ‘‘The mas- 
ter may defend his servant’s cause, 
even when it is not lawful for an- 
other.” Morgan Leg. Max. 

27. Wharton L. Lex. 

28. A maxim meaning: “It is law- 
ful for everyone to repair his own 
house, provided he does it not to the 
injury ef another over whom he has 
no rights.” Morgan Leg. Max. 

29. Bennet v. Bittle, 4 Rawle (Pa.) 
339, 342. 

SOB Rex Ve lynn De eta 2OOnmos 4. 
100 Reprint 157. 

Cll) Rex ve hily; 2 RY 290344 
100 Reprint 157. 

San sex Ve Kilyan 2) Rie 29 0Mmoaas 
100 Reprint 157. 

[a] Under statutes relating to ed- 
ucational institutions, it may mean 
“the society,” and only the master 
and “Scnolars, | Rex Van lolyiee ee ree 
290, 341, 100 Reprint 157 (where Bul- 
ler, J., said: “It is extremely clear 
that neither in this nor in any other 
part of the statutes is the word 
‘domus’ used as signifying the house 
or building. Throughout the statutes 
it means the persons of the college, 
and... I think it means only those 
who are the members of the foun- 
dation’). 

Sa. Rex, Vewhuly, 2 D Ry 2908) 339" 
344, 100 Reprint 157. 


34. Bennet v. Bittle, 4 Rawle (Pa.) 
339, 342; Ruisbrook’s Case, 4 Leon. 
16, 74 Reprint 697. 

85. State v. Brooks, 4 Conn. 446, 
448;\ State v. Sutcliffe, 35 S:. C. L. 
O25 Soe 

36. State v. Sutcliffe, 35 S. Cc. L. 
372, 376. 

87. State v. Sutcliffe, 35 S.C. L. 
372, 376. 
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It not only included the dwelling houses, but also 
the outhouses that are parcel thereof, as barns, cow 
houses, dairy houses, etc.®® 

DOMUS “SUA CUIQUE EST TUTISSIMUM 
REFUGIUM.*® 

DOMUS TUTISSIMUM CUIQUE REFUGIUM 
ATQUE RECEPTACULUM SIT.*° 

DONA CLANDESTINA SUNT SEMPER SUS- 
PICIOSA.*+ 

DONADIO. In Spanish law, donation; in some 
parts, land which came originally by way of dona- 
tion.*? 

DONARI VIDETUR, QUOD NULLO JURE 
COGENTE, CONCEDITUR.** 

DONATE.** To give, generally for a specific ob- 
ject;*? to bestow freely;*® to give gratuitously, or 
without any consideration;** to grant;*% to appro- 
priate.*® 

DONATIO (Spanish, ‘‘donacion’’). 
law, gift; one among the ‘‘pacta legitima, 
cial convictions enforceable by action.®° 

Donatio modalis, A term used to designate any- 
thing given to a person with the view that he first 
do something that shall benefit himself alone.®? 

Donatio relata. A donatio inter vivos which is 


In the eivil 
”? or spe- 


- 88. State v. Brooks, 4 Conn. 446, 
448 [quot 1 Hale P. C. pp 558, 559 
“(where it was further said: “But if 
the barn etc., be no parcel of the 50. 
messuage, or if it be far remote from |III ec IV 
the dwelling house, are not so near 51. 
as to be reasonably esteemed parcel 
thereof, then the breaking of it is not | 344]. 


335, 358. 


DOM US—D ONE 


Weary v. State Univ., 42 Iowa 
Mackenzie Rom. L, (7th ed) pt 


2 ‘Colquhoun Topas NCAA ie IB 610) 
109 [quot Fisk v. Flores, 43 Tex. 340, 


given with reference to some service done.*? 

Donatio remuneratoria. A donatio inter vivos 
given by way of reward for service done.°? 

DONATION.®: A gift or grant °° in gratuity.>? 
Also that which is given or bestowed.°® 

DONATIO NON PRA:SUMITUR.*® 

DONATIONUM ALIA PERFECTA, ALIA IN- 
CEPTA ET NON PERFECTA, UT SI DONATIO 
LECTA FUIT ET CONCESSA, AC TRADITIO 
NONDUM FUERIT SUBSECUTA.® 

DONATIO PERFICITUR POSSESSIONE AC- 
CIPIENTIS.*+ 

DONATIO PRINCIPIS INTELLIGITUR SINE 
PRAJUDICIO TERTII. 

DONATIO QUALIBET EX VI LEGIS SORTI- 
TUR EFFECTUM.® 

DONATIVO. In Spanish law, a gift to the gov- 
ernment by the whole nation or by certain provinces 
or bodies in an emergency, either upon request or at 
the donor’s initiative. Also a voluntary gift by one 
or many.®* 

DONATOR NUNQUAM DESINIT POSSIDERE 
ANTEQUAM DONATARIUS INCIPIAT POSSI- 
DERE.* 

DONE. Participle of ‘‘do,’’ meaning completed ;°* 


kinson, 56 Me. 324, 329, 96 AmD 464. 
See also State v. Clinton County, 166 
Ind. 162, 187, 76 NE 986: “It is laid 
down as among the ancient maxims 
of the law (rendering them in the 
vernacular), that ‘A gift is perfected 
by the possession of the receiver’ ’’). 

62. A maxim meaning “A gift of 


burglary, for it is not domus man- 52. 2 Colquhoun Rom. Civ. L. p|} the prince is understood ‘without prej- 

sionalis, nor any part thereof’’)]. 109 [quot Fisk v. Flores, 43 Tex. 340,|udice of a third party.” Adams 
[a] Domus mansionalis consid- | 343]. Gloss. 

ered in connection with the crime of 538. 2 Colquhoun Rom. Civ. L. p 63. A maxim meaning “A dona- 


Pe. 


burglary see Thompson vy, Ward, L. 
Re Gs Co Pe. 327,-358. 


39. A maxim meaning “Every 
man’s house is his castle.’ Broom 
Leg. Max. 

[a] Applied in: Palmer v. Foley, 


36 N. Y. Super. 14, 22. 

40. A maxim of the Roman law 
meaning “A man’s house should be 
pe uke refuge and shelter.” Black 


41. A maxim meaning “Clandes- 
tine gifts are always open to suspi- 
cion.”’ Broom Leg. Max. p 290. 

[a] Applied in: Twyne’s Case, 3 
Coke pp 80a, 81a. 

42. Wscriche Diccionario. 

43. A maxim meaning “That is 
considered to ke given which is grant- 
ed without the obligation of any 
law.” Adams Gloss. [cit Broom Leg. 
Max. ]. 

44. See generally Charities 11 C. 
wD 297%: Gifts [20 Cyewmilsoic Trusts 
[389 Cye 1]; Wills [40 Cye 951] 


45. Webster D. [quot State v. 
S1ous City .ete., Ra Co. 7 Nebr. S57, 
ifs 

[a] As implying agreement to 


pay.— Where the electors of a town 
meeting resolved to donate one thou- 
sand dollars to plaintiffs for the use 
of a bridge “over Rock river at a 
specified point in the town, provid- 
ing defendants would, by a day 
named, erect a substantial bridge for 
the public at that point,’ it was held 
that, although the word ‘donate’ 
usually imports a gift, yet, in con- 
nection with the words following it 
in such resolution, it expressed an 
agreement to pay plaintiffs a consid- 
eration for constructing a bridge for 
the public use. Goodhue vy. Beloit, 21 
Wis. 636, 642. 


46. Webster D. [quot State v. 
aaa City, etc, RCo; TANepr.es bi, 
373). 

- 47. Goodhue v. Beloit, 21 Wis. 636, 

AD * 

48. Webster D. [quot State v. 
Sioux City, etc., R. Co., 7 Nebr. 357, 


109 [quot Fisk v. Flores, 43 Tex. 340, 
343]. 


54. Donatio: 

Generally see Gifts [20 Cye 1189]. 
Causa mortis see Gifts [20 Cyc 1228]. 
Inter vivos see Gifts [20 Cye 1192]. 

55. Webster D. [quot State v. 
Clinton County, 166 Ind. 162, 76 NE 
986, 994; Indiana, etc., R. Co. v. At- 
tica, 56 Ind. 476, 487]; Rutgers Col- 
lege v. Morgan, 71 N. J. L. 6638, 60 
A 205, 207. 

56. Webster D. [quot State y. Clin- 
ton County, 166 Ind. 162, 76 NE 986, 
994; Indiana, etc., R. Co. v. Attica, 56 
Ind. 476, 487]. See also Municipal 
Corporations [28 Cyc 1535]; Public 
Lands [32 Cyc 864]; Taxation [37 Cyc 
ee and generally Gifts [20 Cyc 
1189]. 

57. Forsyth v. Reynolds, 15 How. 
GS. 358,36555 141, edly 729: 

58. Webster D. [quot State v. Clin- 
ton County, 166 Ind. 162, 76 NE 986, 
994; Indiana, ete., R. Co. v. Attica, 
56 Ind. 476, 487]. 

[a] Similar definition. — “That 
which is transferred to another gra- 
tuitously, or without a valuable con- 


sideration.’ Webster D. [quot State 
v. Clinton County, 166 Ind, 162, 187, 
76 NE 986; Indiana, etc., R. Co. v. 


Attica, 56 Ind. 476, 487]. 

'59. A maxim meaning “A gift is 
not presumed.” Bouvier L. D. [cit 
Jenkins Cent.]. 

60. A maxim meaning “Some gifts 
are perfect, others incipient and not 
perfect; as if a gift were read and 
agreed to, but delivery had not then 
followed.” Bouvier L. D. [cit Coke 
Litt. p 56]. 

61. A maxim meaning “A gift is 


perfected [made complete] by the 
possession of the receiver.’’ Adams 
Gloss. [cit Broom Leg. Max.; Jenkins 


Cent. p- 109, case 9]. 

“One of the ancient maxims of the 
English law.” Hatch v. Atkinson, 56 
Me. 324, 329, 96 AmD 464. 

{a] Applied in: Bishop’s Fund v. 
Rider, 13 Conn. 87, 95; Hatch v. At- 


tion obtains its effect by force of the 
law.” “Morgan Leg. Max. 

64. Escriche Diccionario. See Gifts 
[20 Cye 1189]. 

65. A maxim meaning: “He that 
gives never ceases to possess until 
he that receives begins to possess.” 
Bouvier L. D. [cit Bracton p 41b]. 


66. Sandval v. Ford, 55 Iowa 461, 
saint 324, 325. See also Do ante p 
fa] An “act done” (1) may in- 


clude the rejection of proof of a debt 
by a trustee in bankruptcy (Bran- 
don v. McHenry, [1891] 1 Q. B. 538, 
548; (2) or residence (Rex v. St. 
John, 2 A. & BH. 548, 550, 29 ECL 258, 
111 Reprint 212. 

[b] “The words ‘act done,’ in the 
statute, [relative to the default of a 
principal] means such judicial ascer- 
tainment” of a default. Alexander 
v. Bryan, 110 U. S. 414, 418, 4 SCt 
107, 28 L. ed. 195. 

{[c] “Words spoken” are “an act 
done or fact committed” under a stat- 
ute which prescribed notice of proof 
“for aaything done.” Royal Aquari- 
um, ete., Soc. vy. Parkinson, [1892] 1 
Ay B. 431, 445, 

{d] “Done by agents, engines, or 
cars.”—Schertz v. Indianapolis, etce., 
Rs Con LOT SEL eb itetpeonos 

fe] “Done in pursuance of this 
Act.,—Webb v. Barton Stoney Creel 
Cons. Road Co., 26 Ont. 343, 347. See 
also Grant v. Culbart, 19 Ont. 20, 
26 (where the phrase was construed 
to be equivalent to “intended to be 
done under this Act’). 

[f] “Done in the presence of two 
witnesses.”—The use of the words 
in lieu of “signed and sealed in the 
presence of,’’ does not render a deed 
void. The word “done” is as broad 
as, if not broader than, the words 
“signed and sealed,” and may com- 
prehend the idea of the execution as 
well as the signing and sealing. Smith 
v. Phillips, 51 Fla. 327, 41 S 527, 528, 
529. 
{g] ‘Done, made or suffer 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


eo 


: DONE—DOTACION 


performed.®? The word is not one of art or trade 
and has no specific meaning except in cookery.®® 

DONEC PROBETUR IN CONTRARIUM.” 

DONEE.”° 

DONOR."! 

DOOM. Applied to taxation, synonymous with 
‘fassessment.’’ 72 

DOOR."? A movable barrier of wood, metal, or 
stone, or other material, consisting sometimes of one 
piece, but generally of several pieces together, and 
commonly placed on hinges, for closing a passage 
into. a building, room, or other inclosure.’4 

DOP. An implement to hold a diamond in posi- 
tion for polishing the facets, the table, and the culet, 
in distinction from the harder or more violent proc- 
esses of cutting the diamond.” 

DORMANCY. A term applied to a condition 
arising on the death of a party to a judgment which 
is then dormant for want of the timely issuance of 
execution.”® 

DORMANT.7* Sleeping;’® being in a state of or 
resembling sleep;7° silent;*8° not known;*! torpid ;5? 
especially hibernating in a state of lethargy;** not 
aroused to action, although capable of it;** not act- 
ing;°° not used, asserted, or enforced.®® 

DORMITORY. A room, suite of rooms, or build- 


Under such implied covenants, an en- [a] Door 


of the 
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ing used to sleep in;§? a bedroom ;** sleepine quar- 
ters or sleeping house;®® a lodging house.’ 

DORMIUNT ALIQUANDO LEGES, NUNQUAM 
MORIUNTUR.”*! 

DOS (Spanish, ‘‘dote’’; French, ‘‘dot’’). In the 
civil law, the wife’s contribution to the matrimonial 
property.°” 

At common law, dower;°? that portion of lands 
or tenements which the wife has for the term of her 
life of ‘the lands or tenements of her husband after 
his decease, for the sustenance of herself and the 
nurture and education of her children.®* 

DOS DE DOTE PETI NON DEBBET.°° 

DOSER. A flat car equipped with wings, con- 
structed of steel and wood, which can be raised 
and lowered for the purpose of improving the rail- 
way roadbed close to the ends of the ties.°° 

DOS RATIONABILIS VEL LEGITIMA EST 
CUJUSLIBET MULIERIS DE QUOCUNQUE 
TENEMENTO TERTIA PARS OMNIUM TER- 
RARUM ET TENEMENTORUM, QUA VIR SUUS 
TENUIT IN DOMINIO SUO UT DE FERODO.** 

DOT. The fortune, portion, or dowry which a 
woman brings to her husband by the marriage.°$ 

DOTACION. In Spanish law, the setting aside 
of dos (dote); also perpetual rent devoted to the 


courthouse.— , Diccionario]. See Sohm Rom. lL. (3d 


cumbrance upon property at the time|Longworthy v. Featherston, 65 Ga.|ed) § 95 


the grantor acquired the title to itis | 165. 
not within the covenant against en- 75. 


by the grantor, unless it appears 76. 


tion to pay it. Polak v. Mattson, 22 77. Dormant: 
Pda. 727,128) PP. 89,/ 91. 

{h] “Done under it.,—H, H. Vi- 1028 
vian Co., Ltd. v. Clergue, 32 Ont. L. 


200, 203, 7 OntWN 261, 20 DomLR 1436, 1448]. 
660. ‘ Partner: 

{i] “Do or cause to be done” [as 
used in a lease] import an act. Doe 397]. 


Vv. Stevens, 3B. & Ad. 299,303, 23 


Execution see Executions [17 Cyc| legacy, as dotal property.” 


Judgment see Judgments [23 Cyc 


Liability of, to partnership cred-| Ill. 


Spain.—“‘Dowry is composed of the 


American Patent Diamond Dop | property and rights brought, as such, 
cumbrances ‘done, made or suffered’ | Co. v. Wood, 189 Fed. 391, 392. 


by the wife to the marriage, at the 


Manley v. Mayer, 68 Kan. 377,| time of contracting it, and of those 
that he was under personal obliga-|75 P 550, 556, 1 AnnCas 825. 


which she acquires during the mar- 
riage by donation, inheritance or 

Civ. Code 
art 1336. 


i thm eae oF Code art 1336 et 
se 
Code § 13803 et 


Porto Rico.—Civ. 
93. Sutherland vy. Sutherland, 69 
481, 485 [quot 1 Coke Litt. pp 


Generally see Partnership [30 Cyc | seq. 


LON ey alee las) Reprint 112. 

[j] “Injury done.”—McPherson vy. 
The Queen, 1 Can. Exch. 53. 

[k] Pay “for what she has done.” 
—Jones v. Sandlin, 160 N. C. 150, 75 
SE 1075, 1076. 


{1] “Such things as are now 
done.”—Watson v. Dandy, 12 Man. 
2 AE Se BM DG 


67. Sandval v. Ford, 55 Iowa 461, 
8 NW 324, 325. 

68. Silverthorn v. Fowle, 49 N. C. 
362, 363 (‘bread is said to be done, 
and meat done, when they are suf- 
ficiently cooked as used for food. But 
when is corn done? The lumber was 
to be delivered ‘when corn was done.’ 
[It] is ...a word [which] requires 
no expert to tell us its meaning. ... 
But the jury were no more compe- 
tent to put a construction upon the 


word ‘done,’ in the connection in 
which it stands, than the Court 
was’’) 


69. A maxim meaning “[Given] 
until proof to the contrary.” Eng- 
lish L. D. 

{a] Applied in: Butterfield v. 
Radde, 38 N. Y. Super. 1, 3; McKay 
v. Crysler, 8 Can. S.C: 436, "481. 

70. See Powers [31 Cye 1101]; 
Trusts [39 Cyc 30]; and generally 
Gifts [20 Cyc 1189]. 

71. See Powers [31 Cyc. 1052, 
1111]; and generally Gifts [20 Cyc 


72. Sweetsir v. Chandler, 98 Me. 
145, 56 A 584, 586. See also Taxa- 
tion [37 Cye 987]. 

73. Door: 

Breaking see Burglary §§ 10, 11. 
Cellar door on sidewalk as nuisance 

see Nuisances [29’Cyc 1169]. 
Right to break to: 

Make arrest see Arrest § 64. 

Serve or execute process see Sher- 

iffs and Constables [35 Cye 1538]. 

74 Century D. [quot State v. Mc- 

Beth, 49 Kan. 584, 588, 31 P 145]. 


itor see Par tnership [30 Cye 532]. 

Necessity for joinder as plaintiff 
in action by firm see Partnership 
[30 Cye 564]. 

Scire facias to revive dormant judg- 
ment see Judgments [23 Cyc 
1448]. 

78. Bouvier L. D. [quot Elmira 
Tron, ete., Rolling-Mill Co. v. Harris, 
124 N. Y. 280, 287, 26 NE 541]. 

79. Standard D. [quot Smalley v. 
Bowling, 64 Kan, 818, 68 P 630, 632]. 

80. Bouvier L. D. [quot Elmira 
Iron, ete., Rolling-Mill Co. v. Harris, 
124 N. Y. 280, 287, 26 NE 541]. 

81. Bouvier L. D. [quot Elmira 
Iron, ete., Rolling-Mill Co. v. Harris, 
124 N. Y. 280, 287, 26 NE 541). 

s2. Standard D. [quot Smalley v. 
Bowling, 64 Kan. 818, 68 P 630, 632]. 

838. Standard D. [quot Smalley v. 
Bowling, 64 Kan. 818, 68 P 630, 
632]. 

84 Standard D. [quot Smalley v. 
Sh ae 64 Kan. 818, 68 FP 6380, 

85. Bouvier L. D. [quot Elmira 
Iron, ete., Rolling-Mill Co. v. Harris, 
124 N. Y. 280, 287, 26 NE 541]. 

86. Standard D. [quot Smalley v. 
Bowling, 64 Kan. 818, 68 P 630, 632]. 

87. Hillsdale College v. Rideout, 
82 Mich. 94, 104, 46 NW 3873. 

fa] A dining hall is not included. 
Hillsdale College v. Rideout, 82 Mich. 
94, 46 NW 3878, 375. 


88. Hillsdale College v. Rideout, 


82 Mich. 94, 104, 46 NW 3873. 

89. Hillsdale College v. Rideout, 
82 Mich. 94, 104, 46 NW 3873. 

90. Hillsdale College v. Rideout, 
82 Mich. 94, 104, 46 NW 373. 

91. A maxim meaning “The laws 


sometimes sleep, they never die.” 
aes Gloss: -[cit 2 Coke Inst. p 
61] 


92, Roman Jay Dos est pecunia 
marito, nuptiarum causa, data vel 
promisa, Cuyacio [quot Escriche 


30b, 31a, and cit 2 Blackstone Comm. 
p 129; 4 Kent Comm. p 33]. 

[a] Lord Coke says, ‘Dos, the 
very name doth import freedom; for 
the law doth give her therewith many | 
freedoms; secundum consuetudinem 
regni mulieres viduee debent esse 
quiete de,tallagiis: Coke Litt. 31a.” 
eee v. Beard, 2 Watts (Pa.) 170, 

94. Sutherland v. Sutherland, 69 
Tll. 481, 485 [quot 1 Coke Litt. pp 
30b, 81a, and cit 2 Blackstone Comm. 


p 129; 4 Kent Comm. p 338]. See gen- 
erally Dower post p 448. 
95. A maxim meaning “Dower 


ought not to be sought from dower.” 
Bouvier L,. D.-[cit Coke Litt. p 31; 
4 Dane Abr. p 671]. 

“TA maxim] which is American as 
well as English law.’ Jourdan v. 
Haran,) 56° .N: h¥c° Supers LS5,9207a38 
NYS 541. 

[a] Applied or quoted in: Brooks 
v. Everett, 13 Allen (Mass.) 457, 459; 
Jourdan v. Haran, 56 N. Y. Super. 
185, 207,°3 NYS 541; Safford v. Saf- 
ford, 7 Paige (NE Ys))' 259" 26032 
AmD 633; Dunham vy. Osborn, 1 Paige 
(N. Y.) 634; 6386: Bustard’s Case, 4 
Coke pp 121a, 122b. 

96. Winter v. Great Northern R. 
Co., 118 Minn. 487, 488, 1386 NW 
1089. 

97. A maxim meaning ‘“Reason- 
able or legitimate dower belongs to 
every woman of a third part of all 
the lands and tenements of which 
her husband was seised in his de- 
mesne, as of fee.” Black L. D. [cit 
Coke Litt. p 336]. 

98. Bouvier L. D. [cit Buisson v. 
Thompson, 7 Mart. N. S. (La.) 460 
(where it. was held that “the wife 
must, against creditors, produce oth- 
er proof of the payment of the dot, 
than the husband’s confession in the 
marriage contract’’)]. See generally 
Dower post p 448. 
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support of some foundation or establishment; also 
the equipment of a naval vessel or military post.®? 

DOTAGE.* 

DOTAL PROPERTY. That which the wife brings 
to the husband to assist him in bearing the expenses 
of the marriage establishment.? 

Extradotal property. That which forms no part 
of the dowry.? It is otherwise called ‘‘paraphernal 
property.’’ 4 

DOTE.® To be delirious,® silly,’ or insanes® 

DOTEM NON UXOR MARITO, SED UXORI 
MARITUS OFFERT.® 

DOTE UNDE NIHIL HABET. A writ of dower 
that lies for the widow, against the tenant of lands 
whereof he was solely seized in fee simple, or fee 
tail, and of which she is dowable.?° 

DOTH HEREBY GRANT. A term which imports 
a grant in presenti, and confers an immediate 
estate. 

DOTI LEX FAVET; PRAAMIUM, PUDORIS 
EST, IDEO PARCATUR.'? 

DOTTED SWISSES. A trade-name applied to 
Swiss muslins.13 

DOTY. A term used in the lumber trade to sig- 
nify the first evidence of decay or rot.'4 

DOUBLE.*® Twofold;*° acting in two capacities 
or having two aspects.!? 

Double adultery. Adultery committed by persons 
both of whom are married,!® as distinguished from 
single adultery, where one of the participants is 
unmarried. ag 

Double audit. As applied to public claims, an 
examination and adjustment by a comptroller and 
an auditor before payment.?° 

99. Escriche Diccionario. 

1. See Insane Persons [22 Cye 


1109]; Wills [40 Cyc 1008, 1146]. 
2 ew Civ. Code (1900) art 2335 


threads that extend from side to 
side, run from edge to edge through 
the width of the piece. 
to the plain loom, 


DOTACION—DOUBLE | 


Double ballot. A statutory term meaning two bal- 
lots both for the same person, in which case one 
only is to be counted,”+ 

Double benefit. In the constitution of a railroad 
relief association a provision against a ‘‘double 
benefit’’ is not limited to a cause where the same 
person is both the beneficiary of the relief associa- 
tion and the person legally entitled to recover, but 
means that no recovery may be had by any person 
against a relief association when the person legally 
entitled to damages makes a claim against the 
road.?? 

Double creditor. 
funds.?° 

Double cut. When an engine upon the lead track 
moves back with such force that the momentum of 
uncoupled cars, when the train is slackened, is suf- 
ficient to carry such cars upon the switch track, 
the operation is what is known as a “double 
Cnt: aae 

Double entry. The phrase as used in bookkeep- 
ing signifies two entries of the same transaction.?° 

Double harness. One designed for a team of two 
animals.?° 

Double header. A-term used in the operation of 
railroads, meaning a train drawn by two engines 
or locomotives.?* 

Double house. Two houses under one roof, each 
complete in itself, with closed partition between, and 
with independent means of ingress in front and 
rear.7® 

Double insurance. Double insurance occurs when 
several. policies are effected for the benefit of the 
same person on the same subject matter.?® 


Detainer [19 Cye 1169]; Railroads 
imc 1300]; Trespass [388 Cye 


Deadwood see Deadwood'17 C. J. p 


One having a lien on two 


In addition 
there is an at- 


{quot Nalle v. Young, 160 U. S. 624, 
639, 16 SCt 420, 40 L. ed. 560; Fleitas 
wi Richardson; 147+ U.0S..°550; 553, .13 
SCt 495, 37 L. ed. 276]. See also 
Husband and Wife [21 Cyc 1241]. 

3. La. Civ. Code (1900) art 2335 
[quot Nalle v. Young, 160 U. S. 624, 
639, 16 SCt 420, 40 L. ed. 560; Fleitas 
v. Richardson, 147 U. S. 550, 553, 13 
SCt? 495; 37 -L. eds 2761: 

4. La. Civ. Code (1900) art 2335 
[quot Nalle v. Young, 160 U. S. 624, 
639, 16 SCt 420, 40 L. ed. 560; Fleitas 
v: Richardson, 147 U.-S. 550, 553, 13 
SCt 495, 37 L. ed. 276]. 

5. See Dowry post p 597. 

6. Gates v. Meredith, 7 Ind. 
441 [cit Webster D.]. 

7. Gates v. Meredith, 7 Ind. 
441 [cit Webster D.]. 

8. Gates v. Meredith, 7 Ind. 
441 [cit Webster D.]. 

9. A maxim meaning “The 
does not bring a dowry to her 


band but the husband to the wife.” 
Kinky Deanty 2 Binns (Pa) rgo4d, 
Sole 

10. Wharton L. Lex. 


11. EHaston, ete., R. Co. v. Central 
Rie COns O2ONS ities. '2Ons ORAL 225 A25. 
See also Do Grant ante p 384. 

12. A maxim meaning ‘The law 
favors dower; it is the reward of 
chastity, therefore let it be pre- 
served.” Bouvier L. D. [cit Branch 
Prine: Coke! Witt. pp 3a]: 


[a] Applied in: McCartee v. Tel- 
Jer; .2. Paige. (Nu. -Y.) 5219562. [cit 
Coke Litt. p 36b]. 

13. U. S. v. Albert, 60 Fed. 1012, 
1013, 9 CCA 332. 

[a] Method of manufacture.— 
They “are bleached cotton goods, 


which are woven upon a loom. The 
warp or threads which run longitu- 
dinally, extend from one end of the 
piece to the other, and the filling or 


tachment which produces the spots, 
dots, or other figures which orna- 
ment the goods, and which are woven 
at the same time with the rest of 
the cloth. ... ‘Thesé figures were 
made of continuous threads, and in 
lines parallel to the lengths of the 
eloths, in such way that each of such 
lines of these figures was formed by 
the same bobbin or shuttle, and, con- 
sequently, by one and the same 
thread. As made by these bobbins or 
shutties, the figures of each of these 
lines were connected, on the wrong 
side of these cloths, by the thread 
of which they were made. Subse- 
quently all such threads, or rather 
so much of them as connected these 
figures in the manner. described, 
were cut off close to these figures, 
so that, in these cloths as finished 
and imported, no one of _ these 
threads, of which these figures were 
made in the manner already de- 
seribed, ran continuously through 
these cloths from end to end, or from 
edge to edge, or selvedge to selvedge; 
but, on the contrary, each of these 
figures, so far as any of such threads 
was concerned, was entirely separat- 
ed and disconnected from the other.’ ” 
U. S. v. Albert, 60 Fed. 1012, 1013. 
14. Forbes v. Dunnavant, 198 Mo. 
193, -95 SW. .934, 937. 
15. Double: 
Appeal see Appeal and Error § 107. 
Aspect: 
Bill with see Equity [16 Cyc .239]. 
Fee with see Estates [16 Cyc 602]. 
Assessment see Mutual Benefit In- 
surance [29 Cyc 102]. 
an see Blast 11 C. J. p 1122 note 2 
a]. 
Costs see Costs §. 393 et seq. 
Damages see Damages, §§ 299, 396. 
See also Animals §§ 388, 540; 
Bridges § 118; Forcible Entry and 


TASS 
Pleading see Pleading [31 Cyc 119]. 
Rent see Landlord and Tenant [24 

C€y-e-1193]. 

Taxation see Taxation [87 Cyc 752]. 
Waste see Landlord and Tenant [24 

Cyc 9382]; Waste [40 Cye 508]. 

16. Black L. D. 

[a] “Double-case silver watch.’’— 
Patterson vy. State, 122 Ga. 587, 591, 
50 SE 490. 

{b] “Double glazing.”—Johnson v. 
Olsen, 134 Minn. 53, 55, 158 NW 805. 

17... Black LD. 

18. Hunter v. U. S., 1 Pinn. (Wis.) 
91, 92, 39 AmD 277. 


oo Black L. D. See also Adultery 
4— 
peau Cavan vy. Brooklyn, 5 NYS 758, 


21. State v. Walsh, 62 Conn. 260, 
25 Al 118) 17 LEA 36.4, 

22. Fuller v. Baltimore, etc., R. 
Assoc., 67 Md. 433, 10 A 237, 239. 

23. Newby v. Fox, 90 Kan. 317, 
320, 1383 P 890, 47 LRANS 302. 

24. Griffin v. Minnesota Trans- 


fer dR.) Cos94- Minnip 1915s 3102) aN Wi 
391. 392: 
{a] “Double the damages sus- 


tained by him.”’—Daniel v. Vaccaro, 
41 Ark. 316, 229. 


25, Un Siw Worse, Biel «Wed i6429° 
437. 
26. Rawlins v. Kennard, 26 Nebr. 


181, 185, 41 NW 1004; Jordan v. Ham- 
ilton County Bank, 11 Nebr. 449, 503, 
9 NW 654. 

27. Vencill v. Quincy, etc., R. Co., 
132. “Mo., A. 722, 727, 1125 Siw, 1030; 
Galveston, ete., R. Co. v. Jenkins, 29 
Tex. Civ. A. 440, 441, 69 SW 233. 

28. Webb v. Carney, (N. J. Ch.) 
32 A 705. See also Duplex House 


post. 
Ocean SS Co. v. Astna Ins. Co., 


29. 
121 Fed. 882, 887. See also Fire In- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Double-line rates. 
than one line.?° 

Double-tape fuse. Used in electricity and distin- 
guished from ‘‘triple-tape fuse.’’ 34 

Double tracks. Applied to a street railroad, the 
term means tracks laid on opposite sides of the 
center of the street, independent of each other and 
to be operated independently.*? 

Double tripping. A term used in the towing 
trade on the Ohio and Mississippi rivers to desig- 
nate the practice of two boats in splitting up their 
tow and taking a portion up the river for a dis- 
tance and then returning for the remainder.** 

Double use. In the law of patents, the applica- 
tion of an old process to a new use.*4 

Double will. A term used to designate an instru- 


Rates for shipment over more 


‘ment by which two persons join in disposing of their 


separate property to the survivor.*® 

DOUBT. As a noun. Uncertainty; uncertainty 
of mind;*® a fluctuation or uncertainty of mind 
arising from defect of knowledge;?? a condition or 
state of the mind where the judgment is not at rest, 
and is not decidedly on one side or the other of a 
question ;°° that state of mind in which we hesitate 
as to two contradictory conclusions;*® a state of 
mind in which a conclusion cannot be reached upon 
the question before it ;#° a want of settled conviction 
or opinion upon a proposition considered.*! 

As a verb. To question or hold questionable.*? 

DOUBTFUL. Of questionable character.** 

‘‘Doubtful claim.’’ 4* 


DOUBLE—DOWEL 


{ 
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Doubtful credit. The term is very comprehensive, 
and, when used without words of limitation or quali. 
fication, is understood to mean reputation or stand- 
ing in the community, as distinguished from the es- 
timate of particular individuals.*® 

Doubtful language. The term, as applied by a 
court to a contract made with reference to a law, 
means language whose true meaning can find no 
exposition by reference alone to the language of the 
law itself.*6 

Doubtful title. A title which the court does not 
consider to be so clear that it will enforce its ac- 
ceptance by a purchaser, nor so defective as to de- 
clare it a bad title, but only subject to so much 
doubt that a purchaser ought not to be compelled to 
accept it.*7 

DOVE.‘*8 An animal fere nature, except when in 


‘the care and custody of the owner, when confined in 


the dovecot or pigeon house, and when in the nest 
not able to fly.*9 

DOVER’S POWDERS. A well-known medicinal 
preparation containing opium as one of its ingredi- 
ents.°2 

DOWEL. A pin used to connect adjacent pieces, 
penetrating a part of its length into each piece at 
right angles to the plane of junction.®+ 

Dowel-pin. A piece of wood or metal used for 
joining two pieces, as of wood, stones, ete., by in- 
serting part of its length in one piece, the rest of it 
entering a corresponding hole in the other.®? 


surance [19 Cyc 764]; Marine Insur- 
ance [29 Cyc 601]. 


30. Tucker v. Missouri Pac. R. 
Co., 82 Kan. 222, 108 P 89, 90. 
31. Currans v. Seattle, ete, R., 


ete., Co., 34 Wash. 512, 516,°76 P 87. 

[a] “riple-tape fuse” distin- 
guished.—‘“‘One essential difference 
between the two is that the double- 
tape fuse lacks one outside wrapper 
that belongs to the triple-tape. The 
additional wrapper is a greater pro- 
tection against moisture, and makes 
the triple-tape article safer where 
dampness is encountered. Another 
difference is found in the fact that, 
with the absence of the additional 
wrapper on double-tape fuse, it is 
not as firm as the triple-tape, and in 
the process of tamping some small 
piece of rock or coal may be tamped 
against it, and produce a dent or 
kink that may break the progress of 
the fire when it is ignited. Triple- 
tape fuse contains about fifteen per 
cent more powder meal than is found 
in double-tape.” Currans v. Seattle, 
etc., R., etc., Co., 34 Wash. 512, 516, 


MiGme! 8. 

32. Denison v. Denison, etc, R. 
Co., 103 Tex. 344, 348, 127 SW _ 804. 
See also Railroads [386 Cyc 1390]. 

[a] “Single track’ distinguished. 
—Denison v. Denison, etc. R. Co., 
103 Tex. 344, 348, 127 SW 804. 

[b] “Switch” distinguished. — 
Denison v. Denison, etc., R. Co., 103 
Tex. 344, 347, 127 SW 804. 

33. Pittsburgh Ins. Co. v. Dravo, 


[19 C. J.—29] 


-Camden Horse R. Co., 


2 WklyNC (Pa.) 194, 195. 

34 De Lamar vy. De Lamar Min. 
Co., 110 Fed. 588, 542. See also Pat- 
ents [30 Cye 852]. 

35. Evans v. Smith, 28 Ga. 98, 105, 
eae 751.. See also Wills [40 Cye 

36. Webster D. [quot Rowe v. Ba- 
ber, 93 Ala. 422, 426, 8 S 865]. 

fa] “Doubts and difficulties” in 
construction of statutes.—By this 
term is not meant those which 
are engendered by:the predilection of 
the court or its own notions of what 
the law ought to be, but such doubts 
as are inherent in the nature of the 
problem to be solved. St. Louis, ete., 
R. Co. v. Delk, 158 Fed. 931, 934, 86 
CCA 95, 14 AnnCas 233. 

{b] “Timidity” distinguished.— 
McCabe v. Com., 3 Pa. Cas. 426, 8 A 


45, 47. 
37. Peo. v. Stubenvoll, 62 Mich. 
COvs- sve 


329, 334, 28 NW 883. 

38. West Jersey Tract. 

52 ON. Jc” Ba: 
452, 29 A 3338, 346. 

39. Century D. [quot Smith v. 
Missouri Pac. R. Co., 143 Mo. 33, 37, 
44 peas’ aan J 

Peo. v. Bonifacio, 190 N. Y. 
150. “153, 82 NE 1098. 

Al. Century Dy -kdu0 Smith vi 
Missouri Pac. R. Co., 143 Mo. 33, 37, 
44 SW 718]. : 

42. Webster New Int. - Lquot 
Claussen v. State, 21 Wyo. 505, 511, 


133-2 1055, 135 2 8024 
43. Webster New Int. D. 


ana See Claim 11 C. J. p 816 note 


a]. 
45. Merchants’ Bank y. Bank of 
Commerce, 24 Md. 12, 54. 

46. Hale v. Milliken, 5 Cal. A. 
344, 90 P 365, 371. 

47. Bouvier L. D. [quot Heller v. 
Cohen, 15 Misc. 378, 383, 36 NYS 668]. 
See also Vendor and Purchaser [39 
Cye 1450]. 

[a] “Every title is doubtful which 
invites or exposes the party holding 
it to litigation.’ Speakman v. Fore- 
paugh, 44 Pa. 362)) 371 foquot Her= 
man v. Somers, 158 Pa. 424, 428, 27 A 
1050, 38 AmSR 851]. 

[b “A title may be doubtful, 
which is to say unmarketable, be- 
cause of the uncertainty of some 
matter of fact appearing in the 
course of the deduction of it.” 
Shriver v. Shriver, 86 N. Y. 575, 584 
[quot Beeler v. Sims, 93 Kan. 213, 
2095 144° P2877. 

48. Dove as subject of larceny see 
Larceny [25 Cye 17]. 

49. Ruckman v. Outwater, 28 N. 
J. L. 581, 585. To same effect Com. 
v. Chace, 9 Pick. (Mass.) 15, 19 AmD 


348. 

50. Higbee  v. Guardian Mut. 
ing insets aol. =66n sbanb sem GN enya), 
462, 472. 

51. Knight Mech. D. (1876) p 735 


[quot Perry v. Revere Rubber Co., 
103 Fed. 314, 43 CCA 248]. 

52. Webster D. {quot Perry v. Re- 
vere Rubber. Co, 103 Wed, 314.943 
CCA 248]. 
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By Wiuuiam A. Marrin * 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 456] 


ANALYSIS 
I. DEFINITION [sub-analysis p 448] 
II. CLASSIFICATION AND GRADES [sub-analysis p 448] 
III. ORIGIN AND DEVELOPMENT [sub-analysis p 448] 
IV. NATURE AND OBJECT [sub-analysis p 448] 
V. WHAT LAW GOVERNS [sub-analysis p 448] 
VI. REQUISITES [sub-analysis p 448] 
VII. PROPERTY AND ESTATES OR INTERESTS SUBJECT TO DOWER [sub-analysis p 449] 
VIII. PRIORITIES [sub-analysis p 450] 
IX. INCHOATE RIGHT OF DOWER [sub-analysis p 450] 
X. DOWER, CONSUMMATE BEFORE ASSIGNMENT [sub-analysis p 452] 
XI. ASSIGNMENT OF DOWER [sub-analysis p 453] 
XII. RECOVERY OF DOWER [sub-analysis p 453] 
XIII. TENANCY IN DOWER [sub-analysis p 456] 


SUB-ANALYSIS 
I. DEFINITION [§ 1] p 457 


II. CLASSIFICATION AND GRADES [§§ 2-3] p 457 
A. Kinds of Dower [§ 2] p 457 
B. Grades of Estate [§ 3] p 458 


III. ORIGIN AND DEVELOPMENT [{§§ 4-9] p 458 
A. In General [§ 4] p 458 
B. In the United States [§§ 5-9] p 458 
1. Adoption, Modification, and Abolition [§§ 5-6] p 458 
a. In General [§ 5] p 458 
b. Effect of Modification or Abolition [§ 6] p 459 
2. Effect of Statutes on EHaisting Interests [§ 7] p 459 
3. Construction of Statutes [§ 8] p 459 
4. Constitutionality of Statutes [§ 9] p 460 


IV. NATURE AND OBJECT [§§ 10-12] p 460 
A. In General [§ 10] p 460 
B. Extent of Estate [§ 11] p 460 
C. Right of Nonresident Widow [§ 12] p 461 


V. WHAT LAW GOVERNS [§§ 13-15] p 461 
A. General Rules [§ 13] p 461 
B. Location of Property [§ 14]-p 462 
C. Acts of Congress and Territorial Laws [§ 15] p 462 


Vi. REQUISITES [§{§ 16-33] p 462 

A. In General [§ 16] p 462 

B. Marriage [§§ 17-21] p 462 
1. In General [§ 17] p 462 
2.’ Voidable Marriages [§ 18] p 463 
3. Bigamous Marriages [§ 19] p 463 
4. Remarriage of Divorced Persons [§ 20] p 463 
5. What Law Governs [§ 21] p 463 

C. Seizin [§§ 22-31] p 463 


* Author of “Accord and Satisfaction’ 1 C. J. 520, “Adverse Possession” 2 C. J. 37, “Arbitration and Award” 
5 C. J. 1, “Assumpsit, Action of’ 5 C. J. 1878, “Boundaries” 9 C. J. 145, “Bridges” 9 ©, J. 417, “Burglary” 9 GJ. 
1006, “Cancellation of Instruments” 9 C. J. 1154, “Champerty and Maintenance” 11 C. J. 229) “Costs? line Gua deel 
“Dedication” 18 C. J. 34; and contributing editor of Cyclopedia of Law and Procedure. ‘ 
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. Necessity of Seizin [§ 22] p 463 
. Of Estate of Inheritance [§ 23] p 465 
. Remainder or Reversion [§ 24] p 465 
. Right of Entry [§ 25] p 465 
. Unrecorded Conveyances [§ 26] p 465 
. Beneficial Seizin [§ 27] p 465 
. Duration of Seizin [§§ 28-30] p 465 
a. General Rule [§ 28] p 465 
b. Transitory Seizin [§§ 29-30] p 465 
(1) In General [§ 29] p 465 
(2) Simultaneous Deed and Mortgage [§ 30] p 466 
8. Joint Seizin [§ 31] p 467 
D. Death of Husband [§ 32] p 467 
EK. Registration of Notice to Charge Lands with Dower [§ 33] p 468 


VII. PROPERTY AND ESTATES OR INTERESTS SUBJECT TO DOWER [(§§ 34-80] p 468 
A. In General [§§ 34-47] p 468 
Lands and Tenements [§-34] p 468 
Hereditaments, Corporeal, and Incorporeal [§ 35] p 468 
Estates at Will; and Revocable Licenses [§ 36] p 468 
Corporate Stock [§ 37] p 468 
Crops and Timber [§ 38] p 469 
Mines and Quarries [§ 39] p 469 
Unimproved Lands [§ 40] p 469 
Lands Dedicated to Public Use [§ 41] p 470 
Proceeds of Sale or Condemnation of Land [§§ 42-45] p 470. 
a. In General [§ 42] p 470 
b. Sale Directed by Testator [§ 43] p 470 
c. Sale to Satisfy Mortgage [§ 44] p 470 
d. Condemnation Proceedings [§ 45] p 472 
10. Personal Property and Choses in Action [§ 46] p 472 
11. Insurance Money [§ 47] p 472 
B. Estates and Interests [§§ 48-80] p 472 
1. Estates of Inheritance [§§ 48-53] p 472 
. In General [§ 48] p 472 
. Exclusion of Dower by Will [§ 49] p 473 
. Estates Exchanged [§ 50] p 473 
. Estates in Common or Joint Tenancy [§ 51] p 473 
. Estates by Entirety [§ 52] p 473 
. Partnership Estates [§ 53] p 473 
2. Estates Less Than of Inheritance [§§ 54-56] p 474 
a. Interests in Public Lands [§ 54] p 474 
b. Estates for Life [§ 55] p 475 
e. Leasehold Interests [§ 56] p 475 
3. Determinable Estates [§§ 57-63] p 475 
a. General Rule [§ 57] p 475 
b. Reéntry of Rightful Owner [§ 58] p 476 
. Conditional Estates [§ 59] p 476 
. Entry of Issue in Tail [§ 60] p 476 
. Death of Tenant in Tail without Issue [§ 61] p 476 
. Exercise of Power of Appointment [§ 62] p 476 
g. Lands Devised Subject to Power of Sale and Proceeds of Sale [§ 63] p 476 
4, Hstates in Expectancy [§§ 64-68] p 476 
a. In General [§ 64] p 476 
b. Dower out of Dower [§§ 65-68] p 477 
(1) In General [§ 65] p 477 
(2) Lands Descending Subject to Dower [§ 66] p 477 
(3) Lands Acquired by Devise [§ 67] p 478 
(4) Lands Acquired by Purchase [§ 68] p 478 
5. Equitable Estates [§§ 69-79] p 478 
a. At Commow Law [§ 69] p 478 
b. By Statute [§ 70] p 478 
e. Particular Equitable Estates [§§ 71-77] p 479 
(1) Lands Held by Husband under Contract of Purchase [§ 71] p 479 
(2) Trust Estates Held by Husband [§§ 72-73] p 480 
(a) In General [§ 72] p 480 
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(b) Lands Which Husband Contracted to Convey before Marriage [§ 73] p 
481 
(3) Trust Estates Held for Benefit of Husband [§§ 74-76] p 481 
(a) In General [§ 74] p 481 
(b) Lands Held by Executor, Administrator, or Guardian [§ 75] p 482 
; (ec) Conveyances in Fraud of Dower [§ 76] p 482 2 
(4) Lands Purchased by Husband for Another [§ 77] p 482 
d. Equity of Redemption [§§ 78-79] p 482 
(1) In General [§ 78] p 482 
(2) Purchase-Money Mortgage [§ 79] p 483 
6. Mortgaged Lands Prior to Foreclosure [§ 80] p 483 


VIII. PRIORITIES [§{§ 81-104] p 484 
A. In General [§ 81] p 484 
B. Vendor’s Lien [§§ 82-83] p 484 
1. In General [§ 82] p 484 
2. Sale to Satisfy Lien [§ 83] p 485 
C. Mortgages [§§ 84-97] p 485 
1. In Which Wife Did Not Join [§ 84] p 485 
2. In Which Wife Joined [§ 85] p 485 
3. Purchase-Money Mortgages [§ 86] p 486 
4. Redemption and Contribution [§§ 87-97] p 487 
a. Right of Redemption [§ 87] p 487 
b. Necessity of Redemption [§§ 88-91] p 487 
(1) In General [§ 88] p 487 
(2) Assignment of Mortgage to Purchaser of Equity of eine a [§ 89] p 488 
(3) Conveyance of Equity of Redemption to Mortgagee [§ 90] p 488 
(4) Discharge of Mortgage by Purchaser of Equity of Redemption [§ 91] p 488 
e. Contribution by Widow [S$ 92-96] p 488 
(1) In General [§ 92] p 488 
(2) Redemption by the Husband or Personal Representatives [§ 93] p 489 
(3) Purchase of Equity of Redemption [§ 94] p 489 
(4) Hatent of Contribution [§ 95] p 489 
(5) Reimbursement of Widow [§ 96] p 489 - 
d. Mortgage Satisfied out of Husband’s Estate [§ 97] p 489 
D. Mechanics’ Liens [§ 98] p 490 
E. Partnership Claims [§ 99] p 490 
F. Liens and Encumbrances Created before Marriage [§§ 100-102] p '491 
1. In General [§ 100] p 491 
2. Judgments [§ 101] p 491 
3. Mortgages [§ 102] p 491 
G. Rights of Husband’s Creditors [§ 103] p 491 
H. Interests of Heirs, Devisees, or Legatees [§ 104] p 492 


IX. INCHOATE RIGHT OF DOWER [§§ 105-200] p 493 
A. Nature and Incidents [§§ 105-107] p 493 
1. In General [§ 105] p 493 
2. Accrual of Right [§ 106] p 494 
3. Valuation of Right [§ 107] p 494 
B. Preservation of Right [§§ 108-112] p 494 
1. In General [§ 108] p 494 
2. In Proceeds of Sale of Husband’s Lands [§ 109] p 496 
3. In Condemnation Proceedings [§ 110] p 496 
4. As against Husband’s Creditors [§ 111] p 496 
5. On Sale of Inchoate Rights of Insane Wife [§ 112] p 496 
C. Right Absolute during Life of Husband [§§ 113-115] p 497 
1. Judicial Sale of Husband’s Lands [§ 113] p 497 
2. Divorce for Husband’s Misconduct [§ 114] p 498 
3. Imprisonment of Husband [§ 115] p 498 
D. Bar, Release, or Forfeiture [§§ 116-197] p 498 
1. In General [§ 116] p 498 
2. Alienage of Husband or Wife [§ 117] p 499 
3. Detention of Title Deeds [§ 118] p 499 
4. By Fine or Recovery [§ 119] p 499 
5. Attainder of Husband [§ 120] p 499 
6. Bar of Judgment [§§ 121-122] p 499 
a. In General [§ 121] p 499 
b. Partition Proceedings [§ 122] p 499 
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. Effect of Separate Estate [§ 123] p 499 
. Unrecorded Deeds [§ 124] p 500 
. Adverse Possession [§ 125] p 500 
. Dedication or Appropriation to Public Use [§§ 126-127] p 500 
a. Dedication by Owner [§ 126] p 500 
b. Condemnation [§ 127] p 500 
. Estoppel of Wife [$$ 128-131] p 500 
a. In General [§ 128] p 500 
b. Acquiescence or Silence of Wife [§ 129] p 501 
ce. Express Waiver at Sale or Proceeding for Sale [§ 130] p 502 
d. Agreements between Husband and Wife [§ 131] p 503 
Misconduct of Wife [§§ 132-136] p 503 
a. Elopement and Adultery [§§ 132-135] p 503 
(1) In General [§ 132] p 503 
(2) Statutory Provisions [§ 133] p 503 
(3) Character of Elopement Necessary to Bar Dower [§ 134] p 503 
(4) Continuous Adultery [§ 135] p 503 
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b. Illegal Second Marriage, Desertion, Abandonment, or Killing of Husband [§ 136] p 504 


Divorce [§§ 137-142] p 504 
a. General Rule [§ 137] p 504 
b. Statutes Changing Rule [§ 138] p 505 
ce. Dower in Lands Acquired after Divorce [§ 139] p 506 
d. Effect of Remarriage [§ 140] p 506 
e. Effect of Foreign Divorce [§ 141] p 506 
f. Bar by Agreement or Estoppel [§ 142] p 507 
Jointures [§§ 143-148] p 507 
a. In General [§ 143] p 507 
b. Legal Jointures [§§ 144-146] p 507 
(1) In General [§ 144] p 507 
(2) Requisites of Legal Jointure [§ 145] p 507 
(3) Made after Marriage [§ 146] p 508 
ce. Equitable Jointures [§ 147] p 508 
d. Eviction or Deprivation of Jointure [§ 148] p 509 
Antenuptial Settlements or Agreements [§§ 149-152] p 509 
a. In General [§ 149] p 509 
b. Statutory Provisions [§ 150] p 510 
c. Fairness and Reasonableness of Provision [§ 151] p 510 
d. Performance or Rescission of Agreement [§ 152] p 511 
Postnuptial Settlements or Agreements [§§ 153-155] p 511 
a. In General [§ 153] p 511 
b. Statutory Provisions [§ 154] p 512 
e. Separation Agreements [§ 155] p 513 
. Conveyance or Alienation by Husband [§§ 156-168] p 513 
a. Before Marriage [§§ 156-162] p 513 
(1) In General [§ 156] p 513 
(2) To Carry out Previous Valid Contract [§ 157] p 514 
(3) Contracts for Sale of Land [§ 158] p 514 
(4) Conveyance Fraudulent as to Wife [§§ 159-161] p 514 
(a) In General [§ 159] p 514 
(b) Voluntary Conveyances [§§ 160-161]. p 515 
aa. In General [§ 160] p 515 
bb. To Children of Grantor [§ 161] p 515 
(5) Conveyance Fraudulent as to Creditors [§ 162] p 515 
b. On Day of Marriage [§ 163] p 515 
ce. After Marriage [§§ 164-168] p 516 
(1) In General [§ 164] p 516 
(2) Statutory Change of Rule [§ 165] p 516 
(3) Conveyances of a Special Character [§ 166] p 517 
(4) Conveyances to Children or Heirs [§ 167] p 517 
(5) Assignment for Benefit of Creditors [§ 168] p 517 
. Judicial Sale or Decree [§§ 169-178] p 518 
a. In General [§ 169] p 518 ; 
b. Under Mortgage Foreclosure Proceedings [§§ 170-172] p 518 
(1) In General [§ 170] p 518 
(2) Purchase-Money Mortgage [§ 171] p 519 
(3) Wife as a Party to Proceedings [§ 172] p 519 
e. Sale under Execution [§§ 173-175] p 519 
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(1) In General [§ 173] p 519 
(2) Under Statutory Provisions [§ 174] p 520 
(3) Law Governing Right of Dower {§ 175] p 520 
d. Sale or Division in Partition [§ 176] p 520 
e. Tax Sale [§ 177] p 521 
f. Sale by Guardian [§ 178] p 521 
19. Conveyance or Assignment [§ 179] p 521 
20. Release by Wife [§§ 180-196] p 522 
a. In General [§ 180] p 522 
b. Methods Employed [§§ 181-189] p 522 
(1) Joining with Husband in Execution of Deed [§§ 181-184] p 522 
. (a) In General [§ 181] p 522 
(b) Sufficiency of Deed [§§ 182-183] p 523 
aa. In General [§ 182] p 523 
bb. Misdescription of Land [§ 183] p 523 
(c) Sufficiency of Deed as Release by Wife [§ 184] p 523 
(2) Release by Sole Deed of Wife [§ 185] p 524 
(3) Release by Attorney [§ 186] p 525 
(4) Conveyance of Dower without Conveyance Gf Husband’s Interest [§ 187] p 525 
(5) Joining with Insane Husband or His Representative is 188] p 526 
(6) Miscellaneous [§ 189] p 526 
. Infant Wife [§ 190] p 526 
. Insane Wife [§ 191] p 526 
. Fraudulent Representations [§ 192] p 526 
. Consideration [§ 193] p 526 
. Extent of Release [§ 194] p 527 
. To Whom Made [§ 195] p 527 
Compelling Release [§ 196] p 527 
21. Death of Wife as Terminating Dower Right [§ 197] p 528 
KE. Restoration of Right [§§ 198-200] p 528 
1. In General [§ 198] p 528 
2. Setting Aside Fraudulent Conveyances [§ 199] p 529 
3. Discharge or Assignment of Encumbrance [§ 200] p 530 


X. DOWER CONSUMMATE BEFORE ASSIGNMENT [§§ 201-236] p 530 
A. Nature and Essentials [§§ 201-203] p 530 
1. In General [§ 201] p 530 
2. As Freehold Estate [§ 202] p 530 ' 
3. Tenancy in Common and Joint Tenancy [§ 203] p 531 
B. Rights and Liabilities of Widow [§§ 204-206] p 531 
1. Rights in General [§ 204] p 531 
2. Right of Entry or Possession [§ 205] p 531 
3. Taxes and Repairs [§ 206] p 531 
C. Bar or Forfeiture [§§ 207-209] p 531 
1. In General [§ 207] p 531 
2. Estoppel or Waiver [§§ 208-209] p 533 
a. In General [§ 208] p 533 
b. Sale by Widow as Personal Representative or Guardian [§ 209] p 533 
D. Election by Widow between Dower and Other Provision [§§ 210-212] p 534. 
1. Between Dower and Jointure or Settlement [§ 210] p 534 
2. Between Dower and Homestead [§ 211] p 534 
3. Between Dower and Pecuniary Provision. [§ 212] p 534 
HE. Assignment, Conveyance, or Release [§§ 213-217] p 535 
1. To Whom Made [§§ 213-215] p 535 
a. At Law [§§ 213-214] p 535 
(1) In General [§ 213] p 535 
(2) To Heir at Law or Person Holding Legal Title [§ 214] p 536 
b. In Equity [§ 215] p 536 
2. Character of Conveyance Sustained [§ 216] p 536 
3. Requisites, Validity, and Effect [§ 217] p 536 
. Right of Creditors to Reach and Subject Interest [§ 218] p 537 
. Damages for. Detention of Dower [§§ 219-227] p 538 
1. In General [§ 219] p 538 
. Requirement That Husband Die Seized [§ 220] p 538 
. Bar or Release of Damages [§ 221] p 538 
. Proceedings for Recovery of Damages [§ 222] p 539 
. Measure of Damages [§ 223] p 539 
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6. Period for Which Allowed [§§ 224-226] p 539 
a. Statute of Merton [§ 224] p 539 
b. Other Statutes [§ 225] p 540 
e. Plea of Tout Temps Prist [§ 226] p 540 
7. Judgment [§ 227] p 541 
H. Rents, Mesne Profits, and Arrears [§§ 228-235] p 541 
1. In General {§ 228] p 541 
2. Right to Recover [§§ 229-230] p 541 
a. As against Heir or Devisee [§ 229] p 541 
b. As against Alienee of Husband [§ 230] p 541 
. Bar of Rents and Profits [§ 231] p 542 
. Period for Which Recoverable [§ 232] p 542 
. Amount Recoverable [§ 233] p 542 
. Interest on Arrears [§ 234] p 543 
. Death of Parties [§ 235] p 543 
1 Right to Growing Crops [§ ae p 544 


XI. ASSIGNMENT OF DOWER [{§§ 237-273] p 544. 
A. Definition and Nature [§ 237] p 544 , 
B. Necessity of Assignment [§§ 238-239] p 544 
1. As Condition of Entry and Occupation by Widow [§ 238] p 544 
2. As Condition Precedent to Sale or Partition [§ 239] p 544 
C. Conclusiveness and Effect of Assignment [§§ 240-242] p 544 
1. In General [§ 240] p 544 
2. Excessive Assignment [§ 241] p 544 
3. Eviction of Doweress [§ 242] p 545 
D. Assignment by Act or Agreement of Parties [§§ 243-249] p 545 
1. In General [§ 243] p 545 
2. Assignment by Parol [§ 244] p 545 
3. By Whom Assignment Made [§§ 245-249] p 546 
a. In General [§ 245] p 546 
b. Guardian [§ 246] p 546 
ec. Infant [§ 247] p 546 
d. Joint Tenants [§ 248] p 546 
e. Hxecutors [§ 249] p 546 
E. Assignment in Summary Statutory Proceedings [§§ 250-273] P 546 
1. In General [§ 250] p 547 
2. Nature and Extent of Jurisdiction [§§ 251-263] p 547 
a. In General [§ 251] p 547 
b. Right to Dower Disputed [§ 252] p 547 
ce. Husband Not Seized at Time of Death [§ 253] p 548 
d. Equitable Jurisdiction Necessary to Complete a sescment [§§ 254-257] p 549 
(1) In General [§ 254] p 549 
(2) Where Husband Has Equitable Title Only [§ 255] p 549 
(3) Where Assignment Cannot Be Made by Metes and Bounds [§ 256] p 549 
(4) Where Widow Has Assigned Right [§ 257] p 549 
. Where Land Alienated by Heirs [§ 258] p 549 
. Where Lands Were Held in Common [§ 259] p 549 
. Where Lands Lie Outside of State or County [§ 260] p 549 
. Equitable Defenses and Counterclaims [§ 261] p 549 
Pendency of Proceedings in Another Court [§ 262] p 550 
Consent to Jurisdiction [§ 263] p 550 
aa Obie as to Jurisdiction [§ 264] p 550 
4, Proceedings for Assignment [§§ 265-273] p 550 
a. In General [§ 265] p 550 
b. Application [§ 266] p 550 
ce. Notice [§§ 267-270] p 551 
(1), Necessity [§ 267] p 551 
(2) To Whom Given [§ 268] p 551 
(3) Requisites and Sufficiency rs 269] p 551 
(4) Evidence of Notice [§ 270] p 551 
Appointment of Commissioners, Admeasurement, and Allotment [§ 271] p 551 
. Decree [§ 272] p 552 
Z Appeal [§ 273] p 552 


XII. RECOVERY OF DOWER [{§§ 274-409] p 552 
A. Demand for Assignment [§§ 274-279] p 552 
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1. Necessity [§ 274] p 552 
2. Form and Contents [§§ 275-276] p 552 
a. In General [§ 275] p 552 
b. Description of Land [§ 276] p 553 
3. By Whom Made [§ 277] p 553 
4. On Whom Made {§ 278] p 553 
5. Service [§ 279] p 554 
B. Nature and Form of Remedies [§§ 280-291] p 554 
1. In General [§ 280] p 554 
2. Forms of Remedy [§§ 281-291] p 554 
. In- General [§ 281] p 554 
. Common-Law Action of Dower [§ 782] p 554 
. Ejectment [§ 283] p 554 
. Partition Proceedings [§ 284] p 554 
. Statutory Action for Recovery of Real Property [§ 285] p 554 
. Proceedings in Equity [§§ 286-291] p 555 
(1) In England [§ 286] p 555 
(2) In the United States [$§ 287-291] p 555 
(a) Jurisdiction to Assign Dower [§§ 287-288] p 555 
aa. In Legal Estates [§ 287] p 555 
bb. In Equitable Estates [§ 288] p 556 
(b) As Affected by Statutes Conferring Jurisdiction on Designated Tribunals 
[§ 289] p 556 
(ce) Character of Proceedi. 1gs in Which Dower ‘Assigned [§ 290] p 556 
(d) Retention of Jurisdiction to Afford Complete Relief [§ 291] p 556 
C. Defenses [§§ 292-297] p 557 
1. In General [§ 292] p 557 
2. Purchase in Good Faith [§ 293] p 557 
3. Legal or Equitable Defenses [§ 294] p 557 
4. Denial of Existence of Dower Right [§§ 295-296] p 557 
a. In General [§ 295] p 557 
b. Denial of Seizin or Title [§ 296] p 557 
. 5. Set-Off and Counterclaim [§ 297] p 558 
D. Limitations and Laches [§§ 298-306] p 558 
1. In General. [§ 298] p 558 
2. Special Statutes of Limitations [§§ 299-303] p 559 
a. In General [§ 299] p 559 
b. Statutes Relating to Recovery of Real Property [§ 300] p 559 
e. Statutes Relating to Actions Not Specifically Provided for [§ 301] p 559 
d. When Statute Begins to Run [§§ 302-303] p 559 
(1) Death of Husband [§ 302] p 559 
(2) Demand of Dower [§ 303] p 560 
3. Effect of Disabilities [§ 304] p 560 
4.\ Character of Possession [§ 305] p 560 
5. Laches [§ 306] p 560 
BE. Parties [§§ 307-316] p 560 
1. In General [§ 307] p 560 
2. Plaintiffs [§§ 308-309] p 560 
a. At Common Law [§ 308] p 560 
b. In Equity [§ 309] p 561 
3. Defendants [§§ 310-316] p 561 
a. In General [§ 310] p 561 
b. Tenants of Freehold [§ 311] p 561 
e. Persons in Possession [§ 312] p 561 
d. Purchasers or Owners [§§ 313-314] p 561 
(1) In General [§ 313] p 561 
(2) Joinder of Owners [§ 314] p 561 
e. Heirs or Devisees [§ 315} p 562 
f. Persons Interested in the Lands [§ 316] p 562 
F. Pleadings [§§ 317-337] p 563 
1. Declaration, Petition, Complaint, or Bill [§§ 317-324] p 563 
a. In General [§ 317] p 563 
b, Bequisites and Sufficiency [§§ 318-323] p 563 
(1) In General [§ 318] p 563 
(2) Marriage [§ 319] p 563 
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(3) Seizin or Title of Husband [§ 320] p 564 
(4) Ownership of Land ee ls 32 1) p 564 
(5) Description of Premises [§ 322] p 564 


(6) Demand for Assignment [§ 393] p 565 
c. Joinder of Causes IS 324] Pp 565 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and aa number. 
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2. Plea or Answer [§§ 325-333] p 565 
a. In General [§ 325] p 565 
b. Requisites and Sufficiency [§§ 326-333] p 565 
| (1) In General [§ 326] p 565 
. (2) Release or Relinquishment, Bar and Assignment [§ 327] p 566 
; (3) Nontenure [§ 328] p 566 
4) Marriage [§329] p 566 
5) Tout Temps Prist [§ 330] p 566 
6) Jointure or Other Provision for Wife [§ 331] p 556 
7) Title or Seizin of Husband [§ 332] p 567 
(8) Statute of Limitations [§ 333] p 567 
3. Replication or Reply [§ 334] p 567 
4. Cross Bill [§ 335] p 567 
5. Issues, Proof, and Variance [§§ 336-337] p 567 
a. Issues Raised [§ 336] p 567 , 
b. Variance [§ 337] p 567 
‘G. Evidence [§§ 338-354] p 568 
1. Presumptions and Burden of Proof [8% 338-343] p 568 
a. In General [§ 338] p 568 : 
b. Marriage [§ 339] p 568 
ce. Title or Seizin of Husband [§ 340] p 568 
d. Death of Husband [§ 341] p 569 
e. Release or Bar [§ 342] p 569 
f. Misconduct of Wife [§ 343] p 569 
2. WS [§§ 344-349] p 569 
a. In General [§ 344] p 569 
b. Marriage [§ 345] p 569 
ce. Title or Seizin of Husband [§ 346] p 569 
d. Death of Husband [§ 347] p 570 
e 
f 


( 
( 
( 
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. Release or Bar of Dower [§ 348] p 570 
. Misconduct of Wife [§ 349] p 570 
3. Weight and Sufficiency [§§ 350-3854] p 570 
a. In General [§ 350] p 570 
b. Marriage [§ 351] p 570 ; 
e. Title or Seizin of Husband [§§ 352-353] p 571 
(1) In General [§ 352] p 571 
(2) Possession during Coverture [§ 353] p 571 
d. Death of Husband [§ 354] p 571 
H. Trial [§§ 355-357] p 571 
1. In General [§ 355] p 57] 
2. Questions of Law and Fact and Instructions [§ 356] p 572 
3. Verdict and Findings [§ 357] p 572 
I. Interlocutory Judgment or Decree [§ 358] p 573 
J. Admeasurement, Allotment, or Assignment [§§ 359-393] p 573 
1. In General [§ 359] p 573 
2. Appointment and Qualifications of Commissioners or Referees [§ 360] p 574 
3. Valuation of Property for Assignment [§§ 361-368] p 574 
a. In General [§ 361] p 574 
b. Extent of Interest [§ 362] p 575 
¢. Time of Valuation [§§ 363-364] p 575 
(1) As against Heirs [§ 363] p 575 
(2) As against Hiisband’s Alienees [§ 364] p 575 
d. Appreciation or Depreciation of Value [§§ 365-366] p 576 
(1) As against Heirs [§ 365] p 576 
(2) As against Husband’s Alienees [§ 366] p 576 
e. Improvements [§§ 367-368] p.577 
(1) As against Heirs or Devisees [§ 367] p 577 
(2) As against Alienees [§ 368] p 577 
4, Actual Admeasurement or Allotment [§§ 369-380] p 578 
a. In General [§ 369] p 578 
b. Easements [§ 370] p 578 
ce. Allotment in Separate Tracts [§§ 371-372] p 578 
(1) General Rules [§ 371] p 579 
(2) Statutory Provisions [§ 372] p 579 
d. Allotment by Metes and Bounds |§§ 373-876] p 580 
(1) General Rule [§ 373] p 580 
(2) Property in Hands of Alienee [§ 374] p 580 
(3) Agreement of Parties [§ 375] p 580 
(4) Lands Held in Common or in Joint Tenancy [§ 376] p 581 
e. Allotment of Portion of Building [§ 377] p 58] 
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456 [190.J3.] 


DOWER 


f. Allotment of Homestead or Dwelling [§ 378] p 581 
eg. Effect of Homestead Exemption [§ 379] p 582 
h. Sufficiency of Allotment [§ 380] p 582 
5. Assignment Where Lands Are Incapable of Division [§§ 381-889] » 583 


a. In General [§ 381] p 583 


b. Division of Rents and Profits [§ 382] p 


583 


ce. Payments in the Nature of Annuities oe 383-386] p 583 
(1) In General [§ 383] p 583 


(2) Determination of Amount [§ 384] 


p 584 


(3) Time of Payment and Interest [§ 385] p 584 
(4) Enforcement of Payment [§ 386] p 584 
d. Award of Gross Sum [§§ 387-389] p 584 


(1) In Absence of Statute [§ 387] 


p 584 


(2) Under Statutory Provisions [§ 388] p 585 
(3) Computation of Amount [§ 389] p 585 
6. Sale of Land for Purpose of Assignment [$$ 390-391} p 586 


a. In General [§ 390] p 586 


b. Under Statutory Provisions [§ 391] p 587 
7. Sums Payable in Lieu of Dower as a Charge on Land [§ 392] p 587 
8. Assignment of Dower in Mines, Quarries, and Wells [§ 393] p 588 
K. Return or Report as to Assignment [§§ 394-400] p 588 


1. In General [§ 394] p 588 


2. Confirmation, Vacation, or Correction of Return or Report [§§ 395-400] p 588 


a. Necessity of Confirmation [§ 395] 


p 088 


b. Notice of Application to Confirm [§ 396] p 588 

c. Objections to Confirmation [§ 397] p 589 

d. Vacating or Correcting Report [§§ 398-400] p 589 
(1) In General [§ 398] p 589 


(2) Grounds 


(3) Hearing [§ 400] p 589 


[§ 399] p 589 


L. Final Judgment or Decree [§§ 401-404] p 589 


1. In General [§ 401] p 589 
2. Sufficiency, Requisites, 
3. Amendment [§ 403] p 590 


4. Hxecution of Writ [§ 404] p 590. 


M. Costs and Fees [§§ 405-407] p 591 
1. In General [§ 405] p 591 
2. Statytory Provisions |§ 406] 
3. Attorneys’ Fees [§ 407] p 591 

N. Appeal and Error [§§ 408-409] p 592 
1. In General [§ 408] p 592 


p 591 


Construction, and Effect [§ 402] p 590 


2. Scope and Extent of Review [§ 409] p 592 


XIII. TENANCY IN DOWER [§§ 410-421] p 593 
A. Nature of Estate [§§ 410-411] p 593 
1. In General [§ 410] p 593 


2. Continuance of Husband’s Seizin [§ 411] p 593 


B. Encumbrances [§ 412] p 594 


C. Rights and Liabilities of Widow [§§ 418-420] p 594 


1. Right to Crops [§ 413] p 594 

2. Waste [§§ 414-417] p 594 
a. In General [§ 414] p 594 
b. Statutory Provisions [§ 415] 


p 594 


ce. What Constitutes Waste [§§ 416-417] p 595 


(1) In General [§ 416] p 595 


(2) Permissive Waste [§ 417] p 595 
3. Right to Work Mines or Quarries [§ 418] p 595 
4. Taxes and Other Charges [§ 419] p 596 


5. Rights of Creditors [§ 420] p 596 
D. Termination of Estate [§ 421] p 596 


CROSS REFERENCES 


Administration of husband’s estate see Executors and 
Administrators [18 Cyc 1]. 

Adverse possession, tacking dower see Adverse Posses- 
sion § 83. 

Alienage as affecting see Aliens § 32. 

Alimony in lieu of dower see Divorce § 675. 

Allowance to widow by statute see Executors and Ad- 
ministrators [18 Cyc 373]. 

Attachment of unassigned dower see Attachment § 371. 

Bankrupts as affecting dower rights see Bankrupts §§ 
189, 378, 646. 


Champerty in conveyance of dower right see Champerty 
and Maintenance § 84. 
Cloud on title see Quieting Title [32 Cyc 1321]. 
pepe AT property see Husband and Wife [21 Cyc 
33]. 


Contract surrendering dower as within statute of frauds 
see Frauds, Statute of [20 Cyc 221]. 

Conversion of property as affecting dower see Conver- 
sion § 75. 

Covenants of title, dower as breach of see Covenants 
§ 110, 132, 144 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Curtesy see Curtesy 17 C. J. p 412. 


Descent and distribution, wife's right as heir, distribu- 
tae or survivor see Descent and Distribution §§ 78, 


Dower: 


In eeu property see Descent and Distribution §§ 


79, 


Of eR et under statutes see Curtesy § 2. 


Hlection between: 
Devise or bequest 
1964] 


Distributive share and dower see Descent and Distri- 


Homestead [21 


bution §§ 104, 110. 
Homestead and dower see 
568]. 


[§ 1] Dower has been defined as that portion of 
lands or tenements which the wife has for the term 
of her life of the lands or tenements of her husband 
after his decease, for the sustenance of herself and 
the nurture and education of her children. 
sists at common law of a third part of all the lands 
and tenements of which the husband was seized in 


II. 
A. Kinds of Dower. Blackstone and Lit- 


[§ 2] 


tleton speak of five species of dower: 
the common law; (2) dower by particular custom; 


1. Matter of Martens, 106 App. 
Div. 50; 54, -94 NYS 297 [eit Cyc]; 
Combs v. Young, 4 Yerg. (Tenn.) 218, 
226, 26 AmD 225; Johnson v. John- 
son, 4 Tenn. Civ. A. sa wiley I icray 
Cycl; Coke Litt. p 30a [quot Suther- 
land v. Sutherland, 69 Ill. 481, 485]. 

[a] Other definitions—(1) “An 
interest in land of which the hus- 
band is seised during  coverture, 
which arises in favor of the wife 
immediately upon the concurrence of 
the fact of marriage, and the fact of 
seisin of the husband.” Elder v. Mc- 
Intosh, 88 S. C. 286, 288, 70 SE 807. 
(2) “Ordinarily means the interest 
which the law gives to a widow in 
the lands of her deceased husband 
and it can have no application to the 
relation of parent and child.” Mid- 
dleworth v. Ordway, 191 N. Y. 404, 
413, 84 NE 291. 

[b] “Dower of use’ constitutes a 
life estate. Goldsboro Lumber Co. 
v. Hines Bros. Lumber Co., 153 N. C. 
49, 51, 68 SE 929. 

[ec] “The words ‘dower,’ ‘dowery,’ 
and ‘dowry’ (1) are regarded by 
lexicographers as etymologically dif- 
ferent forms of the same word; ‘dow- 
ery’ has become obsolete, and ‘dow- 
er’ and ‘dowry’ have in modern times 
acquired both in law and in popular 
use distinct significations. The va- 
rious senses in which the word dos 
was used by the old common law 
writers are well known. Sir Edward 
Coke in his Commentary on Littleton, 
3la, says: ‘And at this day dos or 
dower is not taken by the professors 
of the common law, either for the 
land which the wife bringeth with 
her in marriage to her husband, for 
then it is either called in frankmar- 
riage or in marriage, as hath been 
said, nor for the portion of money 
or other goods or chattels which she 
bringeth with her in marriage, for 
that is called her marriage portion. 
And yet of ancient time dos mulieris, 
the dower or dowrie of the woman 
was also applied to them. But it is 
commonly taken for her third part, 
which she hath of her _husband’s 
lands or tenements.’” Johnson v. 
Goss, 132 Mass. 274, 276. (2) ‘“Dow- 
eh is NOt equivalent to “dowry.” 
The former is a provision for a wi- 
dow at her husband’s death, but the 
latter is a bride’s portion on her 
marriage. Wendler vy. Lambeth, 163 
Mo. 428, 63 SW 684. 

2. Ala.—Neil v. Johnson, 11 Ala. 
615. 

Ark.—Arbaugh v. West, 127 Ark. 
98, 192 SW 171; Tate v. Jay, 31 Ark. 


and dower see Wills [40 Cyc 
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Encumbrance, dower as see Covenants §§ 110, 132, 144; 
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Vendor and Purchaser [39 Cyc 1488]. 
Husband and wife generally see Husband and Wife [21 


Infants, release by see Infants [22 Cyc 536]. 


Merger of dower and fee see Estates [16 Cyc 669]. 


Partition as affecting inchoate right of dower see Par-~ 


tition [30 Cyc 157]. 


Possession of widow as adverse see Adverse Possession ~ 


§ 285. 


Quarantine right of widow see Executors and Adminis- 
trators [18 Cyc 375]. 


Tax sale Me affecting inchoate right see Taxation [37 


Cyc Cye 


Vested one see Constitutional Law § 503. 


I. DEFINITION 


It con- 


fee simple or fee tail at any time during the cover- 
ture, and of which any issue which she might have 
had might by possibility have been heir, to be held 
by the wife for the term of her natural life.? 
though tenancies in dower have been abolished in 
some states, the statutory substitute therefor is com- 
monly designated as dower.® 


Al- 


CLASSIFICATION AND GRADES 


(1) Dower by | patris; and (5) 


576; Hill v. Mitchell, 5 Ark. 608. 
Del.—Bush vy. Bush, 5 Del. Ch. 144. 
Ill Barker v. Smiley, 218 Ill. 68, 

75 NE 787; Sisk v. Smith, 6 Ill. 503. 
Ky.—Bloom vy. Sawyer, 121 Ky. 

308, 89 SW 204, 28 KyL 349; Butler 

v. Cheatham, 8 Bush 594; Casky v. 

Casky, 5 KyL 769. 

Mich.—May v. Specht, 1 Mich. 187 
[quot 8 Bacon Abr. p 191]. 

Nebr.—Butler v. Fitzgerald, 43 
Nebr. 192, 61 NW 640, 47 AmSR 741, 
27 DRA 252. 

N. J.—Woodford v. Woodford, 44 
Nid iq ee(9, =i 4 Al 23" 

N. Y.—House v. Jackson, 50 N. Y. 
161; Jourdan v. Haran, 56 N. Y. Su- 
Pers 18552 oe NWS 4d Path Wa Ne aye 
628 mem, 22 NH 1128 mem]. 

Pa.—Gray v. McCune, 23 Pa. 447. 

R. IL—Sprague v. Stevens, Smet te 
aor Wis, 19 Ao ove LanoteCyeil: 

C.— Boykin vy. Springs, 66 S. ©. 

369, 44 SE 934. 


Tenn.—Combs _ v. Young, 4 Yerg. 
218, 26 AmD 225. 
See Johnson vy. Goss, 132 Mass. 


274. 

[a] “Dower” equivalent to “third.” 
—The word “dower,” in its ordinary 
acceptation, since its first introduc- 
tion into this country, has been used 
synonymously with the word “third,” 
so that by dower out of all lands of 
which the husband is seised, or is in 
coverture, is meant one third of such 
land. . Hoy v. Varner, 100° Va. *600, 
609, 42 SE 690. 

[b] Distinguished from “thirds.” 
—‘“The words ‘dower’ and ‘thirds’ in 
themselves have each a uniform, es- 
tablished meaning both in law and in 
common usage, the former meaning 
a widow’s life estate in one third 
of the inheritable real estate of which 
the husband was seised during co- 
verture, and the latter meaning her 
absolute estate in one third of her 
husband’s personal property remain- 
ing after payment of his debts.” 
Shipley v. Mercantile Trust, etc., Co., 
102 Md. 649, 659, 62 A 814. 

{c] Distinguished from curtesy.— 
There is a radical difference between 
a right of dower and an estate by 
the curtesy. The latter takes effect 
as a freehold estate immediately on 
the death of the wife. On the other 
hand dower is not in any sense an 
estate until assigned. This is the 
common-law rule, the widow not be- 
ing vested with the title or posses- 
sion. She has no legal seizin or 
right of entry until dower is as- 
signed. Malone vy. Conn., 95 Ky. 93, 
23 SW 677, 15 KyL 421. 


(3) dower ad ostium ecclesizw; (4) dower ex assensu 


dower de la pluis beale.* Dower 


ad ostium ecclesiz and dower ex assensu patris were 


[d] Distinguished from homestead. 


—Dower and homestead rights are 
different in character. Dower is a 
life estate, that after assignment 


may be sold and conveyed as other 
estates. The homestead is not such 
a right as can be used in any man- 
ner other than as provided by_or- 
ganic or statutory provisions. Hor- 
yon v. Hilliard, 58 Ark. 298, 24 SW 

{el Distinguished from legacy.— 
“Dower is a provision made by law, 
for the support of the widow. A 
legacy is a provision made by affec- 
tion for the better support of the 
wife.” Brown v. Caldwell, 17 S. C. Eq. 


322, 327. 

Ga Durbin. 140 Ind. 
694, 40 NE 133. 

4. 2 Blackstone Comm. pp 132, 133; 
Coke Litt. p 88b; 1 Scribner Dower 
p18 et seq. 


[a] Dower by the common law 
nee already been defined see supra 


[b] Dower by particular custom 
was where by the custom of a par- 
ticular locality the wife was entitled 
to a peculiar and unusual allotment 
of dower; in some places one half 
of the husband’s lands being allot- 
ted to her, and in others one third, 
and in others one quarter. 2 Black- 
stone Comm. p 132; Coke Litt. p 33b; 
1 Seribner Dower p 18. 5 

[c] Dower ad ostium ecclesie, or 
at the church door, was where a ten- 
ant in fee simple of full age, openly 
at the church door, where all mar- 
riages were formerly celebrated, aft- 
er affiance made and troth plighted 
between them, endowed his wife with 
the whole, or such quantity as he 
pleased, of his lands, at the same 
time specifying and ascertaining such 
quantity, on which the wife, after 
the husband’s death, might enter 
without further ceremony. Grogan v. 
Garrison, 27 Oh. St. 50; 2 Blackstone 
Comm. pp 132, 133; Coke Litt. p 34a. 

[d] Dower ex assensu patris, (1) 
or by assent of the father, was where 
the father was seized of lands in 
fee, and his son by his consent ex- 
pressly given, at the time of his mar- 
riage, and at the church door, en- 
dowed his wife of a portion of such 
lands. This species of dower bore a 
close relation to dower ad ostium ec- 
clesie. 2 Blackstone Comm. p 133; 
Coke Litt. p 35a; 1 Scribner Dower 
p 19. (2) As in the case of dower 
ad ostium ecclesiz the wife entered 
upon her dower immediately upon 
the death of her husband, although 


Redman, 
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abolished in England by a statute of William IV,° 
while dower de la pluis beale had previously been 
abolished together with the military tenures, of 
which it was a consequence ;° and of all these species 
dower by the common law is the only one which has 
ever prevailed in the United States, being either ex- 
pressly continued or modified or enlarged by stat- 


utory enactment.’ 


[§ 3] 


[§ 4] A. In General. 


tainty.1* 
[§ 5] 


the father still lived. Coke Litt. p 
35b. (8) This form of dower must 
have the same quality of certainty as 
dowment ad ostium ecclesic. It 
must be of ‘parcels of his father’s 
lands or tenements with the assent 
of the father, who afterwards as- 
signs the quantity and parcels,’”’ and 
after the death of the son the wife 
enters into the same parcels. Gro- 
gan v. Garrison, 27 Oh. St. 50, 61. 

[e] Dower de la pluis heale was 
where the husband was seized of 
lands, part in socage and part by 
knight’s service, and died leaving a 
widow and a son within the age of 
fourteen years, in which case the 
widow took her dower wholly out of 
the lands in socage, and the lord of 
whom the land was held by knight’s 
service entered upon that portion as 
guardian in chivalry during the non- 
age of the infant. Coke Litt. p 38a; 
1 Scribner Dower p 19. 

5. 3 & 4 Wm. IV ¢ 105 § 13. 


6. 2 Blackstone Comm. p 1382. 
7. -Randall’ v.. Krieger, 23 Wall. 
CU. S!)) 137, 23 L. ed. 124. " And see 


infra §§ 5-6. 

8. Inchoate right of dower see in- 
fra §§ 105-200. . 

9. Consummate right of dower see 
infra §§ 201-236. 

10. Assignment of dower see in- 

fra §§ 237-2738. 
_ 11. McAllister v. Dexter, etc, R. 
GonmtOG) Me 37 a3i8s 16. A 89l, 29 
LRANS 726, 21 AnnCas 486 [cit Cyc]; 
Corporation Commn. v. Dunn, 174 
N. C. 679, 681, 94 SE 481, AnnCas 
1918D 1086 [quot Cyc]; Park Dower 
pPpi247, 2o0%,,” 

12. Pieper v. Pieper, 145 Iowa 373, 
380, 124 NW 181. 

13. Hill v. Mitchell, 5 Ark. 608; 
Wright v. Jennings, 17 S. C. L. 277; 
Combs v. Young, 4 Yerg. (Tenn.) 218, 
26 AmD 225. 

[a] Blackstone says: ‘Dower is 
called in Latin by the foreign jurists 
doarium, but by Bracton and our 
English writers dos; which among 
the Romans signified the marriage 
portion which the wife brought to 
her husband, but with us is applied 
to signify this kind of estate, to 
which the civil law, in its original 
state, had nothing that bore a re- 
semblance; nor indeed is there any- 
thing in general more different, than 
the regulation of landed property ac- 
cording to the English and Roman 
laws. Dower out of lands seems al- 
so to have been unknown in the early 
part of our Saxon constitution for, 
in the laws of King Edmond, the wife 
is directed to be supported wholly 
out of the personal estate. After- 
wards, as may be seen in gavelkind 
tenure, the widow became entitled to 
a conditional estate in one-half of the 
lands, with a proviso that she re- 
mained chaste and unmarried; as is 
usual also in copyhold dowers or 


B. Grades of Estate. Dower is of three 
grades: (1) Inchoate® after seizin of the husband 


IfI. ORIGIN AND 


The origin of dower is 
involved in much doubt and obscurity. Its introduc- 
tion in England is of such antiquity that its ori- 
gin cannot be traced with any degree of cer- 


B. In the United States—1. 
Modification, and Abolition—a. In General. In the 


| 41. 


DOWER 


Adoption, 


tions.+® 


freebench. Yet some have ascribed 
the introduction of dower to the 
Normans, as a branch of their lo- 
eal tenures, though we cannot ex- 
pect any feudal reason for its inven- 
tion, since it was not a part of the 
pure, primitive, simple laws of feuds, 
but was first of all introduced into 
that system (wherein it was called 
triens, tertia (the third party), and 
dotalitium: dower) by the Emperor 
Frederick the Second; who was con- 
temporary with our King Henry III. 
It is possible, therefore, that it might 
be with us the relic of a Danish cus- 
tom; since, according to the histo- 
rians of that country, dower was 
introduced into Denmark by Swein, 
the father of our Canute the Great, 
out of gratitude to the Danish la- 
dies, who sold all their jewels to ran- 
som him when taken prisoner by the 


Nee 2 Blackstone Comm. p 
[b] Coke says that it was certain- 


ly the law of England before the 
Norman conquest that a widow 
should continue a whole year in her 
husband’s house, after his death, 
within which time her dower was to 
be assigned her. Coke Litt. p 32b. 

[ec] Magna Charta.—(1) Dower is 
recognized in the Magna Charta of 
King John, granted June 15, 1215, 
and subsequently amended and con- 
firmed in the reigns of Henry III and 
Edward I. 1 Scribner Dower pp 14, 
15; Hill v. Mitehell, 5 Ark. 608. (2) 
In the Magna Charta, as thus amend- 
ed and confirmed, the law of dower 
in its modern sense and enlarged ex- 
tent, as applying to-all the lands of 
which the husband was seized during 
the coverture, was clearly defined 
and firmly established. 4 Kent 
Comm. p 36. F 

14. See generally subsequent sec- 
tions in this article. 


15. See statutory provisions; and 
Evans v. Heilman, 37 S. D. 499, 159 
NW 55 (construing Illinois stat- 
ute). 

16. See statutory provisions; and 


Herzog v. Haston Trust Co., 67 Fla. 
54, 64 S 426. 

[a] “he real basis of the exist- 
ing law of dower is the common law 
of England as modified by statutes, 
ancient and modern.” Bryon vy. Bry- 
On,~1384 Appi Div. , 320,323, LLIN Ys 
To. .same effect Price v.-,Price, 
124 N. Y. 5389, 27 NE 333, 12 LRA: 359 
Liey, 54 Hun 349, 7 NYS 474, 33 Hun 
76] 


Cross references: 

Bar of dower by postnuptial agree- 
ment under statutory provisions 
see infra § 154. 

Misconduct of wife as a bar to dower 
under special statutory provisions 
see infra § 132 et seq. 

Right to dower under statutes where 
wife obtains divorcee for husband’s 
misconduct see infra § 138. 


[§§ 2-5 ' 
and during coverture; (2) consummate® after the 
death of the husband, but prior to its assignment, | 
when the widow’s rights to demand and enter upon 
the enjoyment of her dower interest commences; 
and (3) assigned ?° or vested, when the widow en- 
ters into possessions of the estate assigned to her 
for use during her life, either by process of law or 


by the acts of interested parties.*? 
‘dower’? may mean either grade.!? 


The term 


DEVELOPMENT 


United States, in the absence of statute, the law of 
dower still prevails exactly or substantially as it was 
at common law.1* 
which are in substance declaratory of the common 
law.1> But the common-law right of dower has been 
materially modified by statute in most jurisdic- 
And in some jurisdictions dower has been 


And statutes have been enacted 


Statutes: 

Authorizing assignment of dower 
in summary proceedings see in- 
fra. § 251 et seq. 

Authorizing award of gross sum in 
lieu of dower see infra § 388 et 
seq. 

Authorizing entry or possession be- 
fore assignment of dower see in- 
fra § 205. 

Authorizing recovery of dower in 
ejectment see infra § 283. 

Authorizing recovery of dower in 
ike proceedings see infra 

284. 

Authorizing recovery of dower in 
statutory actions to recover real - 
property see infra § 285. 

Authorizing release of dower to 
husband see infra § 195. <« . 

Authorizing release of insane 
wanes dower rights see infra § 

Authorizing sale of land for pur- 
Beet of assignment see infra § 

Authorizing widow to remain in 
possession of husband’s lands 
until assignment of dower see 
infra § 205. 

Changing rule as to time of valu- 
ation of land in hands of alienee 
see infra § 366. 

Changing rule requiring allotment 
of dower in each of several 
tracts see infra § 372. 

Denying right of dower 
lands see infra § 40. 

Giving dower in equitable estates 
see infra §§ 70-80. 

Giving dower in estates held in 
joint tenancy see infra §§ 31, 51. 

Giving dower in estates in expec- 
taney see infra § 64. 

Giving married women power to 
eee land by attorney see infra 

186. 

Making demand for dower a condi- 
tion precedent to assignment see 
infra § 274 et seq. 

Making mere right of entry in hus- 
band sufficient to authorize dow- 
er see infra § 25. 

Making right of wife to dower ab- 
solute on divoree for husband's 
misconduct see infra § 114. 

Making right of wife to dower ab- 
solute on judicial sale of hus- 
band’s lands during lifetime see 
infra § 113. 

Making right to dower absolute on 
imprisonment of husband for life 
see infra § 32. 

Making widow tenant in common 
with heirs and their grantees be- 
fore assignment see infra § 203. 

Modifying rule forbidding credit- 
ors to levy execution on dower 
right before assignment see in- 
fra, 85,218, 

Permitting recovery of damages 
for detention of dower see infra 
§ 219 et seq. 

Providing for bar of dower on ac- 


in wild 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ser) ca K > ’ 


§§ 5-8] 


abolished,1? or a different right or interest sub- 
stituted, either unqualifiedly or under designated 
circumstances, such as a designated portion of the 
husband’s real property in fee simple,'® or a cer- 
tain portion of his real property in fee simple and 
of his personalty absolutely under designated cir- 
cumstanees,’® or a certain portion of community 
property or both,?° or a life estate in half of his 
realty where he dies intestate and without issue.?? 
Even where dower has been abolished by statute, 
the term is still commonly used to designate the 
interest in the estate of the husband which the law 
gives to the wife.?? 

[§ 6] b. Effect of Modification or Abolition. 
In some states, where property acquired by the 
husband after marriage becomes community prop- 
erty and vests jointly in both husband and wife, 
the common-law right of dower is done away with 
entirely and the wife’s interest in the common 
property becomes absolute at the death of her hus- 
band.2* Where statutes give the widow a fee 
simple title to a part of her husband’s real estate 
in lieu of common-law dower, the new interest cre- 
173 SW 393; 


Ark, 
[a] 


ceptance of pecuniary provision 
in lieu of dower see infra § 150. 
Requiring seizin of husband at time 
of his death see infra §§ 12, 22, 


T6556 9: widow in case of 


DOWER 


Barton v. Wilson, 
400, 172 SW 1032. 

In Arkansas.—(1) The pur- 
pose of Kirby Dig. § 2709, giving to 
“no issue, where es- 
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ated is in the nature of dower,?* amounting to an 
enlargement of the dewer interest,?> and the widow 
continues to take as dowresg and not as an heir of 
her husband.?° 

[§ 7] 2. Effect of Statutes on Existing Inter- 
ests. A statute abolishing dower and substituting a 
fee simple in one third of the deceased husband’s 
lands takes away the inchoate right of dower exist- 
ing at the time of the enactment of the statute.?? 
Some statutes, however, do not have this effect but 
expressly or impliedly save preéxisting rights.2? A 
statute abolishing dower cannot defeat a widow’s 
dower right after it has become consummate by the 
death of her husband.?° 

[§ 8] 3. Construction of Statutes.2° A statute 
in derogation of a widow’s common-law right of 
dower should be so construed if possible as to pro- 
tect her fully in such right,*+ and a policy to favor 
the widow will be given effect.°? But while statu- 
tory provisions for a widow in lieu of dower are to 
be liberally construed in her favor,** they cannot 
be applhed to cases obviously not within their 


terms.** All statutes relating to dower are to be 
116 | foreclosure prior to the passage of 
the act abolishing dower has been 
held in Indiana to divest the wife of 
her ‘right to dower. Although the 
husband dies after the taking effect 


Subordinating dower to claim of 
pupend ereditors see infra § 
0 

Subordinating rights of purchase- 
money mortgagee to a widow’s 
right of dower see infra § 86. 

Subordinating widow’s right of 
dower to mortgage in which she 
did not join see infra § 84. 

Vesting estate on death of husband 
we assignment see infra § 
202. 

Statutory methods of allotting dower 
where lands incapable of division 
see infra § 381 et seq. 

Wife’s separate estate as affecting 
right to dower under statutory 
provisions governing subject see 
infra § 123. 

17. See statutory provisions; and 
Holladay v. Dailey, 1 Colo. 460 Laff 
19 Wall. (U. S.) 606, 22 L. ed. 187]; 
Deutsch v. Rohlfing, 22 Colo. A. 543, 


126 P 1123; Hamilton v. Hirsch, 3 
Wishes Le 233, 5 21 perrance-_ Vv. 
Connor, 3 Wyo. 445, 27 P 569 [aff 


161° U.S. 65,16 SCt—497,, 40° Ll; ed. 
619] (holding that the Edmunds- 
Tucker Act [March 3, 1887], giving 
the right of dower, ‘applied exclu- 
sively to Utah, and did not repeal 
the Wyoming statute [Rev. St. § 
2221] abolishing dower). 

18. U. S.—Peirce v. O’Brien, 29 
Fed. 402 (construing Iowa statute). 

Ind.—Graves v. Fligor, 140 Ind. 
25, 38 NE 853; Pearson v. Pearson, 
135 Ind. 377, 35 NE 288; Matthews v. 
Pate, 938 Ind. 443; Bowen v. Preston, 
48 Ind. S6Ns Sullivan v. MeGowen, 33 
Ld, 139°: Wietcher v. Holmes, 32 Ind. 
497; Gaylord v. Dodge, 31 Ind. 41; 
Barnes v. Allen, 25 Ind. 222 State 
vy. Mason, 21 Ind. 171. 

lowa.—Purecell v. Lang, 97 Iowa 
610, 66 NW 887; Ditson v. Ditson, 85 
Iowa 276, 52 NW 203; Kendall v. 
Kendall, 42 Iowa 464; Mock v. Wat- 
son, 41 Iowa 241. 

Kan.—Osborn v. Osborn, 102 Kan. 
S00meM Ut aba2e Eatch ve Small, .61 
Kan. 242, 59-2. 262; Chapman. v. 
Chapman, 48 Kan. 636, 29 P 1071; 
Crane v. Fipps, 29 Kan. 585. 

Me.—Cheney v. Cheney, 110 Me. 
61, 85 A 387; Golder v. Golder, 95 Me. 
259, 49 A 1050. 

Minn.—Morrison vy. Rice, 35 Minn. 
436, 29 NW 168. 

Utah.—Hilton v. Thatcher, 31 Utah 
360, 88 P 20. 

19. Mayo v. Arkansas _ Valley 
Trust Co., 132 Ark. 64, 200 SW 505; 
Kendall vy. Crenshaw, 116 Ark. 427, 


tate is new acquisition, dower of one 
third in fee as against creditors and 
one half as against collateral heirs 
was to enlarge widow’s dower by 
substitution of fee simple estate for 
estate for life. Arbaugh v. West, 
127 Ark. 98, 192 SW 171. ,(2) Where 
right to dower in both realty and 
personalty exists, the allotment must 
be made in each class of property 
separately, and any deficiency in one 
class cannot be supplied from the 
other. Mayo v. Arkansas Valley 
Trust Co., 1382 Ark. 64, 200 SW 505. 
(3) The widow is entitled to her pro- 
portion of profit derived from a con- 
tinuation of decedent’s business by 
the executor. Mayo v. Arkansas 
Valley Trust Co., supra. 

20. “Beard v. Knox, 5 Cal. 252; 63 
AmD 125; Hamilton vy. Hirsch, 2 
Wash. 1. 223, 5—P) 215% 

21. Sears v. Sears, 121 Mass. 267. 

22. Daugherty v. Daugherty, 69 
Iowa 677, 29 NW 778 (properly so 
used in pleadings); Larned v. Larned, 
98 Kan. 328, 334, 158 P 3 (where it 
was said: ‘An apt single word has 
not been coined to designate the in- 
terest which the widow takes in the 
estate of the deceased husband, and 
lawyers as well as laymen often 
speak of that interest as ‘dower’ ’’). 

23. Beard vy. Knox, 5 Cal: 252, 63 
AmD 125, 

24. Carter vy. Carter, 10 Hawaii 
687; American Bldg., etc., Assoc. v. 
Dahl, 54 Minn. 355, 56 NW 47; Day- 
ton v. Corser, 51 Minn. 406, 53 NW 
Tig, Uv RA 80.= In re: Gotzian, 734 
Minn, 159, 24 NW 920, 57 AmR 43. 

25. Kendall v. Kendall, 42 lowa 
464. And see Purcell v. Lang, 97 
Iowa 610, 66 NW 887 (holding that 
the statute providing that “estates 
of dower and curtesy are hereby 
abolished,” ‘merely abolished the use 
of the words “dower” and ‘“curtesy” 
as descriptive of the enlarged es- 


tate). 
26. See infra § 411. 
27. Dunean vy. Terre Haute, 85 


Ind. 104; May v. Fletcher, 40 Ind. 575; 
Strong v. Clem, 12 Ind. 87, 74 AmD 
200; Noel v. Ewing, 9 Ind. 37 (hold- 
ing that such a statute leaves dower 
consummate untouched, and substi- 
tutes a third in fee for dower incho- 
ate, when consistent with the rights 
of third parties); Griswold v. McGee, 
102 Minn. 114, 112 NW 1020, 113 NW 
382, 12 AnnCas 186. 

fa] A conveyance in fee simple by 
the husband or sale on execution or 


of the act substituting a fee simple 
right in her, in place of dower, this 
does not entitled her to take one 
third in fee cf the lands so conveyed 
by her husband, although she did not 
join in his deed. Strong v. Ne 12 
Ind. 37, 74 AmD 200. 

28. Class v. Strack, 85 N. J. Eq. 
819, 96 A 405 (holding that the act 
Of Marceh 3, 19159 PP i), 7p 16day oceans 
abolishing the estates and interests 
of dower and providing that nothing 
in the act shall affect any of such 
estates or interests which may have 
become vested, exempts from the act 
all dower rights or interests which 
existed prior to its taking effect, 
whether inchoate or consummate); 
Vattier vy. Cheseldine, 1 Oh. Dec. 
(Reprint) 127, 2 WestLJ 475. 

29. Payne v. Payne, 13 S. C. Eq. 
124 (helaine that the rule which 
substitutes the value of seven years’ 
purchase, or one sixth of the fee sim- 
ple in lieu of dower, was intended to 
operate prospectively only, and not 
to divest ascertained rights at the 
time of the assessment, as where a > 
widow had survived and dower had 
been withheld for a longer period). 

Constitutionality of statutes see 
infra § 9. 

30. Construction of statutes gen- 
erally see Statutes [36 Cyc 1102]. 

31. May v. Rumney, 1 Mich, 1; 
Hinds v. pueh. 48 Miss. 268; Apple 
v. Apple, 1 Head (Tenn.) 348; Harley 
v. Harley, 140 Wis. 282, 122 NW UOd. 

32. Mayo v. Arkansas Valley Trust 
Co., 182 Ark. 64, 200 SW 505. 

33. Wachstetter v. Johnson, 61 
Ind. A. 680, 108 NE 990; Wachstetter 
MO 61 Ind. A. 659, 108 NE 

[a] Protection accorded statutory 
dower.—‘‘The common law dower of 
a widow is highly favored and the 
same protection should be accorded 
to statutory provisions conferring 
dower.” Ena’s Hst. v. Ena, 18 Ha- 
waii 588, 590;. Matter of Vida, 1 Ha- 
waii 63. 

34 Ward v. Tuttle, 54 Ind. A. 674, 
102 NE 405, (A.) 100 NE 761 (hold- 
ing that a mortgagor has the legal 
title as well as the equitable inter- 
est; hence his widow takes dower un- 
der Burns St. Annot. [1908] § 3019, 
instead of under § 3029, which applies 
exclusively to equitable estates, and 
a childless widow whose husband 
died leaving children of his first mar- 
riage surviving will take only a life 
estate in one third of the mortgaged 
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considered as parts of an entire system and are to 
be construed in pari materia.*°"” 


[§ 9] 4. Constitutionality of Statutes. The 


IV. NATURE 


[$ 10] A. In General. The object in allowing 
dower is to furnish means and sustenance for the 
wife and for the nurture and education of the 
younger children after the death of the husband and 
father,?7 and looking to this object dower is held 
sacred and has been strongly fortified against in- 
vasion.*® It is a legal, an equitable, and a moral 
right, favored in a high degree by law,?° and whether 
it is claimed by a suit at law or in equity, the prin- 
ciple is the same.*® Courts are vigilant and astute 
in preserving dower,*? and will always award it in 
case of doubt.42 But dower exists also for reasons 
of public policy, not dependent entirely upon the 
maintenance and nurture of the widow and her chil- 
dren; it is recognized in this country as a positive 
and definite institution of the state.*® At common 
law, dower ad ostium ecclesi# and dower ex assensu 
patris, it seems, arose by the contract of the par- 
land); Coberly v. Coberly, 189 Mo.;1090, 119 AmSR 
1, 87 SW 957 (holding that under | 1205; 
Rev. St. [1899] § 29389, providing | 551, 183 SW 1107. 
that, when the husband shall die 
without descendants, the wife shall 
be entitled to one half of the land 
belonging to the husband at the time 


of his death, a widow is entitled to 
only common-law dower in land 


Hellman, 55 Nebr. 


v. Blake, 


DOWER 


Wyatt v. Wilhite, 192 Mo. A. 


Nebr.—Adler, ete., 
266, 75 NW 877. 


30. N. J. Eq. 689. 
N. Y.—Lasher v. 


[SScoqil 


constitutionality of statutes affecting dower rights 
is considered elsewhere in this work.*® 


AND OBJECT 

ties,** and by some of the authorities this principle 
has been extended to all forms of dower at common 
law.*® But it must now be regarded as settled that 
dower is not the result of any contract between 
husband and wife, either express or implied, but is 
an institution of the state, founded upon public 
policy, and made by positive law an incident of the 
marriage relation.4® The nature and incidents of 
the inchoate right of dower,’ the right of dower 
consummate before assignment,*® and the right after 
assignment,*® are separately considered in subse- 
quent sections. 

[§ 11] B. Extent of Estate. Common-law 
dower is an estate of freehold not of inheritance.°° 
Dower is measured by the husband’s interest in the 
land, and can rise no higher.5t The common-law 
right of dower entitles the wife to a life estate, 
and a life estate ouly, in one third of all the lands 
822, 10 LRANS)110, 59 AmD 473; Lawrence v. Mil- 
ler, 2 N. Y. 245; Rumsey v. Sullivan, 
166 App. Div. 246, 150 NYS 287. 


AB N. C.—Norwood v. Marrow, 20 N. C. 
78. 


Clothing Co. v. 


N. J.—Shannon vy. Watt, 87 N. J. Oh.—Weaver v. Gregg, 6 Oh. St. 
Eq. 142, 99 A 114; In re Alexander, | 547, 67 AmD 355. 
Ost INe td eed 96 RoOP eA ols Cushing 44. Randall v. Kreiger, 23 Wall. 


CU SSMS elu ed. 124 Bamicsiavs 


2 P. Wms. 700, 24 Reprint 


which her husband has disposed of 
by gift). 

85. Hilliard v. Binford, 10 Ala. 
977; Begley v. Gibson, 19 U. C1 Omen: 
458. See also generally Statutes [36 
Cye 1147]. 

36. Impairing obligation of mar- 
riage contract see Constitutional Law 
§ 697 


Vested rights see Constitutional 
Law § 5038. 

What law governs dower see infra 
§ 13 et seq. 

37. Ala.—lIrvine vy. Armistead, 46 
Ala. 368; Neil v. Johnson, 11 Ala. 615. 

Ill.—Sutherland v. Sutherland, 69 
Tll. 481; Sisk v. Smith, 6 Ill. 508. 

Ind.—Noel v. Ewing, 9 Ind. 387. 

Md.—Chew v. Chew, 1 Md. 163. 

Mich.—Seager v. McCabe, 92 Mich. 
186, 52 NW 299, 16 LRA 247. 


Miss.—Hinds vy. Pugh, 48 Miss. 
268. 

N. Y.—Wait v. Wait, 4 Barb. 192 
{rev on other grounds 4 N. Y. 95]. 

Tenn.—Crenshaw v. Moore, 124 


Tenn. 528, 137 SW 924, 34 LRANS 
1161, AnnCas1913A 165; Combs v. 
Young, 4 Yerg. 218, 26 AmD 225. 

Eng.—2 Blackstone Comm. p 130; 
Coke Litt. p 30a; 4 Kent Comm. p 
35. 

88. Sisk v. Smith, 6 Ill. 503. 

39. U. S.—Mayburry v. Brien, 15 
Ret, 21; 10 Led: 646: 

Ala.—Irvine vy. Armistead, 46 Ala. 
363; Martin v: Martin, 22 Ala. 86. 

Conn.—Meigs Vv. .Dimock, 6 Conn. 
458. 

D. C.—Jordan v. American Secur- 
ity, etc., Co., 38 App. 391. 

Ind.—Staser vy. Gaar, 168 Ind. 131, 
79 NE 404; Bishop v. Boyle, 9 Ind. 
169, 68 AmD 615; Noel v. Ewing, 9 


Ind. 37. 
61 Me. 


Me.—Lewis 
374. 

Md.—Lynn v. Gephart, 27 Md. 547; 
Chew v. Chew, 1 Md. 163; Bowie v. 
Berry, 3 Md. Ch. 359. 

Mich.—Delaney v. Manshum, 146 
Mich. 525, 109 NW 1051; Bear v. 
Stahl, 61 Mich. 203, 28 NW 69; Grei- 
ner v. Klein, 28 Mich. 12. 
ee v. Pugh, 48 Miss. 

Mo.—Donaldson v. Donaldson, 249 
Mo. 228, 155 SW 791; Chrisman v. 
Linderman, 202 Mo. 605, 100 SW 


v Meserve, 


Lasher, 13 Barb. 
106; Church v. Bull, 2 Den. 430, 43 
AmD 754. 

N. C.—Gore vy. Townsend, 105 N. C. 
228, 11 SE 160, 8 LRA 443. 

Oh.—Mandel v. McClave, 46 Oh. St. 
ava 22 NE 290, 15 AmSR 627, 5 LRA 
519: 


Pa.—Thompson v. Morrow, 5 Serg. 
& R. 289, 9 AmD 358; Kennedy v. 
L. ed. 202. 


Nedrow, 1 Dall. 415, 1 

Ss. C.—Callaham v. Robinson, 30 
S. C. 249, 9.SE._ 120, 3, LRA 497. 

Va.—Fraser v. Stokes, 112 Va. 335, 
"1 SH 545. 

Pe real v. Ebey, 1 Wash. T. 
185. 

Eng.—Banks y. Sutton, 2 P. Wms. 
700, 24 Reprint 922. 

“Dower was, indeed, proverbially 
the foster-child of the law, and so 
highly was it rated in the catalogue 
of social rights, as to be placed in 
the same scale of importance with 
liberty and life. Favorabilia in lege 
sunt, vita, fiscus, dos, libertas, was 
the maxim in the courts; and is 
frequently cited by the old text writ- 
ers and reporters.” Park Dower p 2. 

{a] It is a maxim that three 
things be favored in law: Life; liber- 
ty; and dower. Thomas Coke p 14; 
Bacon Uses p 37; 2 Blackstone Comm. 
pp 129, 133; Gilbert Uses p 354 et seq. 

40. U. S.—Mayburry v. Brien, 15 
Pet, 21, 10 L. ed. 646. 

Ky.—Petty v. Petty, 4 B. Mon. 215, 
39 AmD 501 

N. Y.—Simar v. Canaday, 53 N. Y. 
298, 13 AmR 5238. 

Pa.—Kennedy v. Nedrow, 1 Dall. 
415, 1 Li. ed. 202. 

Eng.—Banks v. Sutton, 2 P. Wms. 
700, 24 Reprint 922. 


41. Donaldson v. Donaldson, 249 
Mo. 228, 155 SW 791; Chrisman v. 
Linderman, 202 Mo. 605, 100 SW 


1090, 119 AmSR 822, 10 LRANS 1205. 
42. Donaldson v. Donaldson, 249 
Mo. -228, 155 SW 791. 
43. Ala.—Martin vy. Martin, 22 Ala. 
86. 


Mich.—Seager v. McCabe, 92 Mich. 
186, 196,52 NW 299, 16 LRA 247. 


sna enn v. Moore, 25 Minn. 
462. 
Miss.—Magee v. Young, 40 Miss. 


164, 90 AmD 322. 
N. Y.—Moore v. New York, 8 N. Y. 


Sutton, 
922. 

45. Banks v. Sutton, 2 P. “Wms. 
700, 24 Reprint 922; Coke Litt. p 30b 
note 7; Gilbert Uses p 172. 

46. U. S.—Randall v. Krieger, 23 
Wall. 137, 23 L. ed. 124. 

Ala.—Boyd v. Harrison, 36 Ala. 
533; Martin v. Martin, 22 Ala. 86, 105 
Fauet Park Dower p 5]. 

Ind.—Noel vy. Ewing, 9 Ind. 37. 
PMs Pie v. Sawyer, 17 Iowa 

Minn.—Morrison v. Rice, 35 Minn. 
436, 29 NW 168; Guerin v. Moore, 25 
Minn. 462. 


226; Magee v. Young, 40 Miss. 164, 
90-AmD 322. 

Mo.—Holt v. Hanley, 245 Mo. 352, 
149 SW 1; Higgins v. Breen, 9 Mo. 
497, 501. 

N. Y.—wWitthaus v. Schack, 105 N. 
Y. 382, 11 NE 649; Moore v. New 
York, 8 N. Y. 110, 59 AmD 473; Law- 
rence v. Miller, 2 N. Y. 245; Rumsey 
v. Sullivan, 166 App. Div. 246, 150 
NYS 287. 

N. C.—Corporation Commn. sv. 
Dunn, 174 N. C. 679, 94 SE 481, Ann 
Cas1918D 1086 npauot, @ayoule Norwood 
v. Marrow, 20 N. C. 578 


Oh.— Weaver v. Gregg, 64Ohy St 
547, 67 AmD 355. 
Pa.—Melizet’s App., 17 Pa. 449, 55 


AmD 573. 


Tenn.—Crenshaw v. Moore, 124 


‘| Tenn, 528, 137 SW 924, 34 LRANS 


Boyer v. 
51 Wis. 


1161, AnnCasi91$A 165; 
Boyer, 1 Coldw. 12. 
Wis.—Bennett v. Harms, 
251, 8 NW 222. 
Que.—Turgeon vy. Shannon, 20 Que. 
Super. 135. 
Law § 


ioe ,also 
lie 

{a] “The widow’s dower is not a 
purchase from her husband, but is 
an incumbrance upon the title of the 
heir at laws ee Batts Vew ittsy roo 
Tenn, 314, 319, 189 SW 375. 
See infra §§ 105-200. 
48. See infra §§ 201-236. 
See infra §§ 410-460. 
Lamar’ Vi (Scott,t34)-S58 Cat. 


51. Kern v: Kern, 34 Oh. Gir. Gt. 
22 [aff 87 Oh. St. 481 mem, 102 NE 
1126 mem]. 


Constitutional 


For later cases, developments and changes in the law see cumulative Annotations, same titlé, page and note number. 


Cael 


§§ 11-13] 


and tenements of which the husband was seized of 
an estate of inheritance at any time during the 
coverture,°” or, in case of a sale of the land by the 
administrator, a life interest in the proceeds of the 
sale>> In some states this is still the extent of the 
widow’s interest, but in other states her estate has 
been enlarged or modified by statute.6+ In some 
states the widow’s right to dower is unaffected by 
a statute permitting the widow of an intestate who 
leaves no descendants to inherit a certain portion of 
the real property of which the intestate died seized, 
and she is entitled to both,®® while in other states 
such provision is in lieu of dower.®® Upon the as- 
signment of dower the widow acquires no new free- 
hold, but her title is a continuation of that of her 
husband, and relates back to the time of the mar- 
riage, if her husband was then seized, and if not 
it relates back to the time when he was first 
seized.>* 

[§ 12] C. -Right of Nonresident Widow.®® At 
common law and under the statutes in most of the 


DOWER 


[19C.J3.] 461 


states the widow of a citizen of one state is en- 
titled to dower in lands situated within another 
state of which the husband was seized at any time 
during coverture, or at the time of his death.°® But 
under statutes giving dower to a widow residing 
out of the state in lands within the state of which 
her husband died seized, it has been held that the 
widow is not entitled to dower in lands so situated, 
but which have been conveyed by the husband in 
good faith prior to his death.S° Other statutes ex- 
clude the wife from dower in lands sold on execu- 
tion or at judicial sale.*t The constitutionality of 
such statutes has been upheld.®°? The nonresidence 
intended by the statutes relates to the time of the 
conveyance and not to the time of the husband’s 
death.°? Fraud to which the grantee is a party will 
prevent the conveyance from operating as a bar 
to the nonresident wife’s dower.** A gift is not _ 
necessarily fraudulent, and may bar dower,® but it 
must be fully consummated by conveyance in or- 
der to have this effect.®* 


V. WHAT LAW GOVERNS 


{[§ 13] A. General Rules. Since it is within 
the power of the legislature to diminish, alter, or 
abolish dower so long as the right thereto is merely 
inchoate, but not after it becomes consummate by 
the death of the husband, it follows as a general 
rule that the widow’s right to dower in lands of 
which the husband died seized is governed by the 
law in force at the time of his death.*® But where 
real property is aliened or mortgaged by the hus- 
band during his lifetime, the right of the widow 


52. See supra § 1. 64. McKelvey 

[a] Thus a widow cannot have| Kan. 82, 
a sale of her deceased husband’s land | Kelvey, 
on her petition in order to secure ab-}| AmSR 435; 
solutely a certain part of the pro-| 203, 28 NW 69. 
ceeds, as she is only entitled to an 
allotment of dower for life. Shem- 
well v. Carper, 87 SW 771, 27 KyL 
997. 

53. Davis v. McCandless, 130 Ark. 
538, 198 SW 1382. 


fa] 


54 See supra §§ 5, 6. 

55. Shoot v. Galbreath, 128 . Ill. | 663, 121 AmSR 43 
214, 21 NE 217; Sutherland v. Suth- 65. McKelvey v. 
erland, 69 Ill.' 481; Ringhouse v. 

Keever, 49 Ill. 470; Tyson v. Postle- 


Vv. 
99 P 238; McKelvey v. Mc- 
to IAN O20) Poon (OOo ecw 
Bear v. Stahl, 


v. Chapman, 48 Kan. 636, 29 P 1071 


to dower as against the alienee or mortgagee will 
be determined by the laws in force at the time the 
property was conveyed or mortgaged.®® The rule 
as applicable in all cases seems to be that a widow 
takes dower in her husband’s estate, as against 
those whose rights to such estate originate at the 
same time as her right of dower, according to the 
laws in force at the death of the husband; but as 
against those who have specific rights against such 
estate prior to the death of the husband her right 


McKelvey, 79 Mo.—Dougherty v. Dougherty, 204 
Mo. 228, 102 SW 1099; Carey v. West, 
139 Mo. 146, 40 SW 661; Chouteau v. 


61 Mich. | Missouri Pac. R. Co., 122 Mo. 375, 22 


But see Chapman|SW 458, 30 SW 299; Walker v. 
wena: 5) Moy VAY 139s Lath) 79 Mo: 
Is 


(where wife who had obtained a for- 
eign divorce was not allowed to at- 
tack conveyance on ground of fraud). 
A collusive judgment and ex- 
ecution will not bar dower. 
vey v. McKelvey, 75 Kan. 325, 83 P 


5. 


Kan, 82, 99 P 238; Small v. Small, 
Kan, 1, 42 P 323, 54 AmSR 581, 


N. H.—Merrill v. 
N. H..199, 8 AmD 52. 
N. Y.—Moore v. New York, 8 N. Y. 
110, 59 AmD 478 [aff 4 Sandf. 456]; 
Jourdan v. Haran, 56 N. Y. Super 
135, 3.NYS 541 [laff 117 N. Y3 623 

mem, 22 N#& 1128]. 
Watkins, 94 


Sherburne, 1 


McKel- 


79 
56 
30 


McKelvey, 
N. C.—Fortune v. 
N. C. 304; Sutton v. Askew, 66 N. C. 


thwaite, 13 Ill. 727; Burt v. Randlett,|LRA 243. 172, 8 AmR 500. 

59 N. H. 130; Robinson v. Tuttle, 37 66. McKelvey v. McKelvey, 79 Oh.—Weaver v. Gregg, 6 Oh. St. 

N. H. 243; Knudsen vy. Hannberg, 8/Kan. 82, 99 P 238. 547, 67 AmD 355. 

Wtah? 203. 30 .P. 149. 67. See Constitutional Laws §§ Or. —Davidson v. Richardson, 89 P 
56. See supra §§ 5, 6. 503, 697: 742, 748, 91 P 1080, 126 AmSR 788, 
57. See infra § 411. 68. S.—Randall v. Krieger, 23|17 LRANS 319 [cit Cye]. 

58. Dower in case of alienage of | Wall, 18m, 23 L. ed. 124; Richards v. Pa.—Melizet’s App., 17 Pa. 449, 55 


husband or wife see Aliens § 32. 

59. U. S—Thomas v. Woods, 173 
Fed. 585, 97 CCA 535, 26 LRANS 
1180, 19 AnnCas 1080. 

Ga.—Mitchell v. Word, 60 Ga. 525. 

Mich.—Pratt v. Tefft, 14 Mich. 191. 

N. C.—Jones v. Gerock, 59 N. C. 


Ala. 


Ala. 533. 


Bellingham Bay Land Co., 
209, 4 CCA 290 [aff 47 Fed. 854]. 

Ware v. Owens, 42 Ala. 212, 
94 AmD 672; Boyd v. Harrison, 36 


Ark.—Hatcher v. Buford, 60 Ark. 
1695 29) SW esd, 20 oA One 


54 Hed. |AmD 573. 
Utah.—Hilton v. Thatcher, 31 Utah 
360, 88 P 20. 
Hirsch\eees 


Wash.—Hamilton  v. 
Wash. 1 22385) P2ibe 

W. Va.—Thornburg v. Thornburg, 
18 W.. Va. 522. 


190. Ill.— Virgin v. Virgin, 189 Ill. 144, Wis.—Bennett v. Harms, 51 Wis. 
Ss. C.—Lamar v. Scott, 34 S. C. L.|59 NE 586; McNeer v. McNeer, 142] 251, 8 NW 222. 
562. Te SSS, oc NEY Osa), oO) Tb AN 25 6} See Morrison vy. Rice, 35 Minn. 436, 


What law governs see infra § 14. 

60. Thornburn v. Doscher, 32 Fed. 
810, 13 Sawy. 60; Buffington v. Gros- 
venor, 46 Kan. 730, 27 P 137, 13 LRA 
282: Bear v. Stahl, 61 Mich. 203, 28 
NW 69; Ligare v. Semple, 32 Mich. 
438; Pratt v. Tefft, 14 Mich. 191; Burr 
v. Finch, 91 Nebr. 417, 136 NW 12; 
Miner v. Morgan, 83 Nebr. 400, 119 
NW 781; Atkins y. Atkins, 18 Nebr. 
474, 25 Nw 724. 

Alienation by husband as a bar to 
dower see infra §§ 156-168. 


Ind.—Derry v. 
v. Fletcher, 
son, 7 Ind. 13. 


Iowa.—Thorpe 
415, 142 NW 82; 


6l. See statutory provisions. See |4 Greene 168. 
also infra § 174, 
62. Buffington v. Sears, 46 Kan.|59 P 262; 


730, 27.P 137, 13 LRA 282; Miner vy. 
Morgan, 83 Nebr. 400, 119 NW 781. 
63. Ekegren v. Marcotte, 159 Wis. 
539, 150 NW 969 [overr Bennett v. 
Harms, 51 Wis. 251, 8 NW 222, and 
foll Ligare v. Semple, 32 Mich, 438]. 


164, 90 AmD 322, 


Henson v. Moore, 104 lll. 403. 


Bowen v. Preston, 48 Ind. 3867; May 
40 Ind. 575; 
Hutchins, 37 Ind. 324; Noel v. Ewing, 
9 Ind. 37; Hendrickson v. Hendrick- 


v. Lyones, 160 Iowa 
Sturdevant v. Nor- 
ris, 30 Iowa 65; Lucas v. 
Iowa 517; Burke v. Barron, 8 
132; McCraney v. McCraney, 5 Iowa 
232, 68 AmD 702; Davis v. O’Ferrall, 


Kan.—Hatch v. Small, 61 Kan. 242, 
Chapman vy. Chapman, 48 
Kan. 636, 29 P 1071. 

Me.—Barbour, v. Barbour, 


Gh, 
Mich.—Pratt v. Tefft, 14 Mich. 191. 
Miss.—Magee v. Young, 


29 NW _ 168. 


Derry, 74 Ind. 560; 69. U. S.—Pierce v. O’Brien, 29 
Fed. 402 (construing Iowa law). 
Hoskins v. Ind.—Joseph v. Fisher, 122 Ind. 


399, 23 NE 856; Wiseman v. Beck- 
with, 90 Ind. 185; Colman v. De Wolf, 
53 Ind. 428; Taylor v. Sample, 51 Ind. 
423; Bowen v. Preston, 48 Ind. 367; 
May v. Fletcher, 40 Ind. 575; Strong 
v. Clem, 12 Ind. 37; 74 AmD 200. 
Iowa. v. Lang, 97 Iowa 
610, 66 NW 887; Felch v, Finch, 52 
Iowa 563, 3 NW 570; Kendall v. Ken- 
dall, 42 Iowa 464; Craven v. Winter, 
38 Iowa 471; Moore v. Kent, 37 Iowa 
20, 18 AmR 1; O’Ferrall v. Simplot, 4 


Sawyer, 17 
Iowa 


Iowa 381; Young v. Wolcott, 1 Iowa 
46 Me.|174; Davis v. O’Ferrall, 4 Greene 
168. 


Md.—Hopkins vy. Frey, 2 Gill 359. 
Minn.—Morrison y. Rice, 35 Minn. 
°436, 29 NW 168. 


40 Miss. 
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to dower will depend upon the law in force at the 


time such rights originated.7° 


[§ 14] 


dower is located.” 


[§ 16] A. In General. 


dower: A valid marriage; 
and his death. 


Utah.—Hilton v. Thatcher, 31 Utah 
360, 88 .P 20. 

{a] Reason for rule-—Any law 
which changed the estate of the pur- 
chaser would impair the obligations 
of a contract. Felch v. Finch, 52 
Iowa 563, 3 NW 570. 

70. Thomas v. Hesse, 34 Mo. 13, 
84 AmD 66; Kennerly v. Missouri Ins. 
Co., 11 Mo. 204. 

71. U. S.—In re Hays, 181 Fed. 
674, 104 CCA 656; Thomas v. Woods, 
173 Fed. 585, 97 CCA 535, 26 LRANS 
1180, 19 AnnCas 1080. 

Ark.—Mayo v. Arkansas Valley 
Trust Co., 132 Ark. 64, 200 SW 505; 
Apperson v. Bolton, 29 Ark. 418. 

Ga.—Mitchell v. Word, 60 Ga. 525. 

Mass.—Whitman y. Huefner, 221 
Mass. 265, 108 NE 1054; White v. 
Warren, 214 Mass. 204, 100 NE 11038. 

Mich.—Pratt v. Tefft, 14 Mich. 191. 

Miss.—Duncan v. Dick, Walk. 281. 

Mo.—Wyatt v. Wilhite, 192 Mo. A. 
ssiana be Paly238} Sw 1107. 

N. J.—Burnet vy. Burnet, 46 N. J. 
ee Oe 144, 18 A 374. 


Div. 344 148 NYS” 659 [rev 81 Misc. 
558, 142 NYS 984]; Van Blaricum 
v. Larson, 146 App. Div. 278, 130 NYS 
925 [aff 205 N. Y. 355, 98 NE 488, 41 
LRANS 219, AnnCas1913E 553]. 

N. C.—Jones v. Gerock, 59 N. C. 
190. 

S. C—Lamar v. Scott, 34 S. C. L. 
562: Barnes v. Cunningham, 30 S. C. 
Eq. 475. 

Wis.—Van Steenwyck v. Washburn, 


59 Wis. 483, 17 NW 289, 48 AmR 
532. 

Right of nonresident widow see 
supra § 12. 


What law governs validity of mar- 
riage see infra § 21 
72. Garland v. Rowan, 12 Miss. 
617 [qualifying to this extent Dun- 
can v. Dick, 1 Miss. 281]. See also 
Descent and Distribution §§ 5-11. 
73. Colo.—Holladay v. Dailey, 1 
Colo. 460 (dower abolished in the 
territory of Colorado). 
Iowa.—Pense v. Hixon, 8 Iowa 402; 
O’Ferrall v. Simplot, 4 Iowa 381 (or- 
dinance of 1787 for government of 
the Northwest Territory). 
Mich.—May v. Rumney, 1 Mich. 1 
(ordinance of 1787 for government of 
the Northwest Territory). 
Mo.—Riddick vy. Walsh, 15 Mo, 519 
(dower given by territorial act in 
lieu of interest under Spanish law). 
Utah.—Knudsen v. Hannberg, 8 


tah 203,30. P 749: 
Wash.—Hamilton v. Hirsch, 2 
Wash. T. 223, 5 P 215 (dower abol- 
ished); Ebey v. Ebey, 1 Wash. T. 185 
(former.y entitled to dower). 
Wyo.—France vy. Connor, 3 Wyo. 
sap eee poo. Latte £ok U.S 65,006 


SCt 497, 40 L. ed. 619]. 


B. Location of Property. The widow’s 
right to dower, in her husband’s lands, the time 
and manner of assigning the same, and the causes 
by which it may be defeated are all determined by 
the law of the place where the property subject to 
But dower in personal prop- 


Three things are neces- 
sary to the consummation of the widow’s right of 
seizin of the husband; 
This is the rule at common law, and 
is very generally followed in the states where the 
estate 1s, recognized or created by statute.’4 
estate in all its grades demands for its existence 
the marriage and seizin, but it does not become 
consummate until after the husband’s death,’° ex- 
cept where the rule is changed by statute.’° 
of issue is not essential to the existence of the 


DOWER 


husband.72 


VI. REQUISITES 


The 
[§ 17] 


Birth 


[a] The act of congress known as 
the Edmunds-Tucker Act (March 3, 
1887), giving the right of dower, re- 
lated exclusively to Utah territory, 
and did not repeal the Wyoming stat- 
ute (Rev. St. § 2221) abolishing 
dower in that territory. France v. 
Connor, 161 U. S. 65, 16 SCt 497, 40 
aoe ed. 619 [aff 3 Wyo. 445, 27 P 

rey The right of dower in Utah 
was abolished in 1872, and remained 
so abolished until reéstablished by 
the Edmunds-Tucker Act in March, 
1887; and thereafter dower could only 
be waived or forfeited as in such 
act provided. Norton v. Tufts, 19 
Utah 470, 57 P 409. 

74, Ala.—King v. King, 61 Ala. 
479; Brooks v. Woods, 40 Ala. 538; 
Boyd v. Harrison, 36 Ala. 533; Martin 


v. Martin, 22 Ala. 86. 
Ark.—Tate v. Jay, 31 Ark. 576; 
Hill v. Mitchell, 5 Ark. 608. 
Conn.—De Forest’s App., 1 Root 


50. 
Del.—Bush v. Bush, 10 Del. 245. 


aoe tas pane v. Schroeder, 10 Ga. 
aI 
Ill.—Sisk v. Smith, 6 Ill. 503. 
Ilowa.—Dennis v. Harris, 153 NW 


343; McCraney v. McCraney, 5 Iowa 
232, 68 AmD 702 


Ky.—Stevens v. Smith, 4 J. J. 
Marsh. 64, 20 AmD 205. 
Me.—Kidder v. Blaisdell, 45 Me. 


461. 

Md.—Price v. Hobbs, 47 Md. 359. 

Mass.—Sewall v. Lee, 9 Mass. 
363. 

Mich.—May v. Rumney, 1 Mich. 1. 

Mo.—Murray v. Scully, 259 Mo. 57, 
167 SW 1017; Bartlett v. Ball, 142 
Mo. 28, 438 SW 783; Null v. Howell, 
111 Mo. 273, 20 SW 24; Rannells v. Is- 
erigeg, 99 Mo. 19, 12 SW 343. 

N. Y.—Moore v. New York, 8 N. Y. 
110, 59 AmD 473; Wait v. Wait, 4 
ING pe Y.2919'bE Rumsey v. Sullivan, 166 
App. Div. 246, 150 NYS 287 [aff 164 
App. Div. 911 mem, 148 NYS 1142 
mem]; Poor v. Horton, 15 Barb. 485; 
Van Gelder v. Post. 2 Edw. 577. 

N. C.—Gatewood v. Tomlinson; 113 
N. C. 312, 18 NE 318. 

Pa.—Kennedy v. Nedrow, 1 Dall. 
405,04. 1a. ed... 202, 

R. i—Hudson v, Steere, 9 R. I. 
106. 

Eng.—2 Blackstone Comm. p 130; 
Coke Litt. p 30a; 1 Inst. pp 32a, 32b; 
4 Kent Comm. p 36; 1 Washburn Real 
Prop. (6th ed.) p 182. 

75. lIowa.—McCraney v. McCra- 

363. 


ney, 5 Iowa 232, 68 AmD 702. 
Mass.—Sewall v. Lee, 9 Mass. 

‘ Mich.—May v. Rumney, 1 Mich. 1, 
Mo.—Null v. Howell, 111 Mo, 273, 

20 SW 24. 
N. Y.—Wait v. Wait, 4 N. Y. 95. 


ma -% 


erty is governed by the law of the domicile of the 


[§ 15] ©. Acts of Congress and Territorial 
Laws. The right to dower in lands situated in the 
territories is governed by the laws of the territo- 
ries except in so far as they have been superseded 
by act of congress.7? 


widow’s dower,’? in which respect it differs from 
the husband’s curtesy."® 
was not entitled to dower unless she was at least 
nine years of age at the time of the death of the 
husband, but she was not deprived of dower by 
reason of having attained any age, however great.’ 
B. Marriage—1l. In General.®° 
no right of dower unless there is a valid marriage.*+ 
This rule applies where for any reason the marriage 
of the parties is absolutely void,®? but not where the 
marriage is merely voidable and has not been an- 


At common law the wife 


There is 


See also infra §§ 32, 105, 201. 

76. See infra §§ 113-115. 

77, \Northeutt —vea" Whipp, 12 eB. 
Mon. (Ky.) 65; Couch v. Eastham, 69 
W. Va. 710, 73 SE 314, 39 LRANS 
307. 

Death of tenant in tail without is- 
sue see infra § 61 

Possibility of inheritance by issue 
of wife see infra § 48. 

78. See Curtesy §§ 16-19. 

79. Coke Litt. § 36. 

“Tf a man marries a woman of one 
hundred years old, and dies, she shall 
be endowed; for the law cannot de- 
termine the precise time of the fail- 
ure of her capacity. to have issue, 
which may vary according to the- 
strength and other circumstances of 
the woman.” Bacon Abr., tit. Dower 
and Jointure, p 192. 

80. Evidence and presumption of 
marriage see infra §§ 338-354. See 
also Marriage [26 Cyc 871]. 


81. U. S—De France v. Johnson, 
26 Fed. 891. 
Apiaceae v. Martin, 22 Ala. 
86. 


Ark.—Jones v. Jones, 28 Ark. 19. 
Iowa.—McCraney. vy. McCraney, 5 
Iowa 232, 68 AmD 702. 


Ky.—Donnelly v. Donnelly, 8 B. 
Mon, 113. 
Miss.—Adams v. Adams, 57 Miss. 


267; Smart v. Whaley, 14 Miss. 308. 
Mo.—Higgins v. Breen, 9 Mo. 497. 
N. J.—Pearson. v. Howey, 11 N. J. 

rebice Besson v. Gribble, 39 N. J. Ha. 

pW ie be 

N. Y¥.—Cropsey v. Ogden, 11 N. Y. 

228; Moore v. New York, 8 N. Y. 110, 

59 AmD 4738; Denton v. Nanny, 8 

Barb. 618; Voke v. Platt, 48 Misc. 

2738, 96 NYS 725. 

Age C.—Woods v. Woods, 2 8. C. L. 
Utah.—Raleigh v. Wells, 29 Utah 

217, 81 P 908, 110 AmSR 689. 

82. Ky.—Jenkins v. Jenkins, 2 
Dana 102, 26 AmD 437. 

8 Miss.—Smart v. Whaley, 14 Miss. 
08. 

Mo.—Higgins v. Breen, 9 Mo. 497. 

N. Y.—Smith v. Woodworth, 44 
Barb. 198; Spicer v. Spicer, 16 AbbPr 
NS 112. 

Oh.—Smith v. Smith, 5 Oh. St. 32; 
Kennelly v. Cowle, 6 OhS&CP 170, 4 
OHNP 105. 

{a] Consanguinity or affinity. 
(1) If a marriage is absolutely void 
because of consanguinity or affinity, 
it does not entitle the woman to 
dower in the man’s estate. MclIlvain 
v. Scheibley, 109 Ky. 455, 59 SW 498, 
22 KyL 942. (2) It is otherwise, 
however, if the marriage is voidable 
merely and has not been annulled. 
Bonham y. Badgley, 7 Ill. 622; Adkins 
v. Holmes, 2 Ind. 197. See also infra 


§ 18. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


* 


“§§ 17-22] 


- relents ee Se 


nulled.** Unless otherwise provided by statute, a 
marriage is valid and is sufficient to entitle the wife 


to dower, although without ceremonial celebration.*4 


Marriage is sufficient to support dower without co- 
habitation.®® 

[§ 18] 2. Voidable Marriages. Marriages 
which are not absolutely void but merely voidable, 
and which have not been annulled during the life- 
time of the parties, confer a right to dower upon 
the wife.®® But such right is not conferred, in the 
absence of statute, where the marriage is annulled 
in their lifetime.’? 

[§ 19] 3. Bigamous Marriages. As a rule a 
woman acquires no right to dower by a marriage 
with a man who has a former wife living at the 
time, as such second marriage is absolutely null 
and void.§& The same is true where a woman mar- 
ries a second time while her first husband is liv- 
ing.°® The rule is not changed, in the absence of 
statute, by the fact that the marriage was contracted 
by the parties in good faith, in the belief that 
the former husband or wife was dead.®° But the 
presumption of death from long absence,®* when not 
rebutted,®* may support the validity of the marriage 
and entitle the widow to dower.®? A statute author- 
izing divorce or annulment in the case of bigamous 
marriages does not necessarily render such mar- 
riages ‘voidable and not void.®* In some jurisdic- 
tions, by express provision, they are made void only 
after their annulment, where they are entered into 


DOWER 


[19C.J.] 463 


in good faith after long absence of the former 
spouse;®> but their annulment bars the mght to 
dower.°® A continuance of the marital relation 
after the death of the first wife is sufficient to raise 
a presumption of marriage in fact after the death 


- of the former wife, and to give dower to the sec- 


ond wife.®? The fact that a woman had married 
a man knowing that he had a wife living does not 
render invalid or bar her right of dower as an in- 
cident to her subsequent marriage to another man.°® 

[§ 20] 4. Remarriage of Divorced Persons. 
Where the remarriage of a husband or wife who has 
been divorced for his or her misconduct is pro- 
hibited by statute for a period prescribed therein, 
the subsequent remarriage of either of such parties. 
within the period which is prescribed is not suffi- 
cient to support a claim for dower.®® This does not 
apply, however, where the parties marry in another 
state where the marriage is valid.? 

[§ 21] 5. What Law Governs.? If a marriage | 
was valid in the state in which it was contracted, 
its validity will be recognized in another state so 
as to entitle the woman to dower in lands in the lat- 
ter state, although the marriage would not have been 
valid if contracted in such state.® 

[§ 22] C. Seizin—l. Necessity of Seizin.* To 
entitle a widow to dower at common law, and gen- 
erally under the statutes, the husband must have 
been seized of an estate of inheritance in real prop- 
erty at some time during coverture,® or under some 


[b] Insanity.—(1) There must 
have been legal capacity in the par- 
ties to enter into the relationship, 
and if at the time of the marriage 
either party was incapable of con- 
senting ,thereto because of idiocy, 
lunacy, or insanity and the marriage 
is absolutely void for this reason in 
the particular jurisdiction, no right 
of dower will accrue. uffman v. 
Huffman, 51 Ind. A. 330, 99 NE 769; 
Jenkins v. Jenkins, 2 Dana (Ky.) 102, 
26 AmD 4387; Park Dower p 16; 1 
Scribner Dower p 122. (2) If the 
marriage is voidable merely and has 
never, been annulled, the rule is oth- 
erwise. Wiser v. Lockwood, 42 Vt. 
720. (3) The insanity must have 
existed at the time the marriage was 
entered into; the widow’s right of 
dower will not be affected by insan- 
ity occurring subsequent to the mar- 


riage. Park Dower p 17; 1 Scribner 
Dower p 124. 
[ec] A marriage solemnized by a 


justice of the peace out of the county 
for which he was commissioned as*a 
justice was held not to be valid, so 
as to entitle the woman to dower. 
Pearson v. Howey, 11 N. J. L. 12. 

Validity of marriage generally see 
Marriage [26 Cyc 821]. 

83. See infra § 18. 

Annulment of marriage see Mar- 
riage [26 Cyc 899]. 

84. Mathewson v. Phcenix Iron 
Fdy., 20 Fed. 281; Adams v. Adams, 
OT Miss. 267 (under a constitutional 
provision declaring married persons 
cohabiting as husband and wife with- 
out having been formally married). 

[a] Common-law marriage.—(1) 
Where common-law marriages are 
valid, the wife as a result of such 
marriage is entitled to dower. 
Mathewson v. Phoenix Iron Fdy., 20 
Fed. 281; Lavery v. Hutchinson, 249 
Ill, 86, 94 NE 6, AnnCasi1912A 74. 
Common-law marriages generally see 
Marriage [26 Cyc 836]. (2) The fact 
that her relations with her husband 
before marriage were unlawful does 
not affect her right to dower. Math- 
ewson v. Phcenix Iron Fdy., 20 Fed. 
281. 

Celebration of marriage see Mar- 
riage 226 Cyc 856]. 

85. Potier v. Barclay, 15 Ala. 439. 

[2] A statement by the man that 

[19 C. J.—30] 


he will not live with the woman, 
made prior to the marriage ceremony, 
does not render the marriage invalid 
or defeat the right to dower, par- 
ticularly where the parties cohabit. 
Brooke v. Brooke, 60 Md. 524. 

86. Ill.—Bonham v. Badgley, 7 Ill. 
622. 

nd Ss ateine vi. Hiolmes, 2 Ind. 

lo 

Ky.—Tomppert v. Tomppert, 13 
Bush 326, 26 AmR 197 (marriage pro- 
cured by fraud). 

Md.—Fornshill vy. Murray, 1 Bland 
479, 18 AmD 344. 

Mo.—Higgins v. Breen, 9 Mo. 497. 

N. Y.—Price -v. Price, 124 N. Y. 


589, 27 NE 383, 12 LARA 359 [rev 54 
Hun, 349, 7%, NYS 47415" Cropsey ,-v. 
McKinney, 30 Barb. 47. 


N. C.—Gathings v. Williams, 27 


N. C. 487, 44 AmD 49. 


Vt.—Wiser v. Lockwood; 42 Vt. 
720. 
Bigamous marriages rendered 


merely voidable by statute see infra 
Se ale 

87. Price v. Price, 124 N. Y. 589, 
20 NE 388) 12 LURA 359... See also 
cases supra note 86. 

8s. U. S.—De France v. Johnson, 
26 Fed. 891. 


Ky.—Donnelly v. Donnelly, 8 B. 
Mon. 

Miss.—Smart v. Whaley, 14 Miss. 
308. 


ao. —Higgins v. Breen, 9 Mo. 497. 
Y.—Price v. Price, 124 N. Y. 
580 “27 NE 383, 12 LHA 359. 

N. C.—Waré v. Bailey, 118 N. C. 
5ps 2a. ob O26. 

Oh.—Kennelly v. Cowle, 6 OhS&CP 
170, 4 OhNP 105. 

{a] A plural wife does not ac- 
acquire the status of a lawful wife 
and acquires no dower right in her 
husband’s property. Raleigh Vv. 


Wells, 29 Utah 217, 81 P 908, 110 
AmSR 689. 
g9. Bates v. Meade, 174 Ky. 545, 


192 SW 666; Spicer v. Spicer, 16 Abb 
PrNS (N. Y.) 112; Smith v. Smith, 5 
Oh. St. 32. Contra Estes v. Merrill, 
121 Ark. 361, 181 SW 136. 

90. De France v. Johnson, 26 Fed. 
891; Price v. Price, 124 N. Y. 589, 2 
NE 383, 12) WRA 359; Kennelly v. 
Cowle, 6 OhS&CP 170, 4 OhNP 105. 

91. See Death §§ 5-19. 


92. See Death §§ 13-15. 
93. Woods vy, Wocds, 28.C. L. 476. 
94. Smith v’ Smith, 5 Oh. St. 32. 


See also Kennelly vy. Cowle, 6 OhS& 
CP 170, 4 OhNP 105 (where the hus- 
band had a former wife living). 

95. Cropsey v. McKinney, 30 
Barb. (N. Y.) 47; Matter of McKin- 
ley, 66 Misc. 126, 122 NYS 807. 

96. Price’ ‘v., Price, 124° N.Y? (53895 
27 NE 383, 12 LRA 359 [rev 54 Hun 
349, 7 NYS 474]. 

97. Donnelly v. Donnelly, 8 B. 
Mon. (Ky.) 113; Jackson v. Claw, 18 
Johns, (N. Y.) 346. 

98. Martin v. Martin, 22 Ala. 86. 

99. Cropsey v. Ogden, ih Ba ee 6 
228; Smith v. Woodworth, 44 Barb. 


CNS PL Ss 
1. Putnam  v.. Putnam, 8 Pick. 
(Mass.) 433; Dickson v. Dickson, 1 
Yerg. (Tenn.) 110, 24 AmD 444. 
Validity of marriage see Bigamy 
Lae Divorce § 353; Marriage [26 Cyc 


ee See also Marriage [26 Cyc. 
3. Ky.—Mcllvain v. Scheibley, 109 
Key, “455, .59)- SW 498; 20 Kyla. 942 


Stevenson v. Gray, 17 B. Mon. 193. 
| Md.—Fornshill v. Murray, 1 Bland 

479, 18 AmD 344. 

Mass. —Putnam vy. Putnam, 8 Pick. 
433; Medway v. Needham, 16 Mass. 
157, 8 AmD 131. 

N. J.—Smith v. Smith, 52 N. J. L. 
207, 19 A 255, 

N. Y.—Van Voorhis v. Brintnall, 86 
N.Y. 18, 40 AmR = 5053).Smithe av. 
Woodworth, 44 Barb. 198; Fenton v. 
Reed, 4 Johns. 52, 4 AmD 244. 

N. C.—State v. Ross, 76 N. C. 242, 
22 AmR 678. 

Tenn.—Dickson y. Dickson, 1 Yerg 
110, 24 AmD 444, 

Eng.—Warrender v. Warrender, 2 
Cl. & F. 488, 6 Reprint 1239; Lacom 
v. Higgins, D. & R. 38, 16 HCL 425; 
Potter v. Brown, 5 East 124, 102 Re- 
print 1016; Scrimshire vy. Scrimshire, 
2 Hage. Cons. 395; Dalrymple v. Dal- 
rymple,. 2 Hage: ‘Cons. 54, 17 HRC 
11; Connelly v. Connelly, 14 Jur. 437, 
2 EngL&Eq 570; Hunter v. Potts, 4 
T. R. 182, 100 Reprint 962. 

4 Property and estates or inter- 
ests subject to dower see infra §§ 


34-80. 
20 


5. U. S.—Robison v. Codman, 


464 [190.J.] 


statutes changing the common law in this respect, at 


the time of the husband’s death.°® 


a widow. is not entitled’ to dower in lands held by 
the husband under a mere contract of purchase,’ or 
in lands purchased with his money but not con- 
veyed to him,® or in a reversion in lands assigned 
to a prior tenant in dower,® or in lands of an heir 
so long as they remain in the possession and con- 
trol of the ancestor’s administrator for payment of 
outstanding debts,’® or in lands acquired under a 


HeOassNow 15970) J Stn. 121, 

Ala.—Norton v. Norton, 94 Ala. 
481, 10 S 436; Tillman v. Spann, 68 
Ala. 102. 

Ark.—McGuiré v. Cook, 98 Ark. 118, 
121, 135 SW 840, AnnCasi1912D 1776 
{cit Cyc]; Tate v. Jay, 31 Ark: 576; 
Blakeney v. Ferguson, 20 Ark. 547. 

Conn.—Deforest’s App., 1 Root 50. 
For statutory change of rule see 
infra § 165. 

Del.—Bush vy. Bush, 10 Del. 245. 

Ga.—Hart v. McCollum, 28 Ga. 478. 
For statutory change of rule see 
infra § 165. 

Ill.—Kirkpatrick v. Kirkpatrick, 
197 Ill. 144, 64 NE 267; Owen v. Rob- 


bins, 19 Tl. 545; Stribling v. Ross, 
ae 100 ee 7-7 Sisk v. Smith, 6 Ill. 
03. 

Ind.—Sarver v. Clarkson, 156 Ind. 
316, 59 NE 933. 

Iowa.—Burgoon v. Whitney, 121 
Iowa 76, 95 NW 229. 

Ky.—Cate v. Ganter, 104 SW 296, 


31 KyL 892; Ross v. McGrath, 86 SW 
555, 27 KyL 723; Smallridge v. Haz- 
lett, 112 Ky. 841, 66 SW 1043, 23 
KyL 2228; Fontaine v. Dunlap, 82 
Ky. 321; Butler v. Cheatham, 8 Bush. 
594; Gully v. Ray, 18 B. Mon. 107; 
Garton v. Bates, 4 B. Mon. 366; Hu- 
pank v. Eubank, 7 KyL 291; Hall v. 
Campbell, 12 Ky. Op. 270. 

Me.—Mann vy. Edson, 39 Me. 25; 
Fickett v. Dyer, 19 Me. 58. 

Md.—Rawlings v. Adams, 7 Md. 
26; Spangler vy. Stanler, 1 Md. Ch. 
36. 

Mass.—Hill v. Pike, 174 Mass. 582, 
55 NE 324; Brooks v. Everett, 13 Al- 
len 457; Blood v. Blood, 23 Pick. 80; 
Atwood v. Atwood, 22 Pick. 283; EL. 
dredge v. Forrestal, 7 Mass. 253. 

Mich.—Wheeler v. Smith, 50 Mich. 
93, 15 NW 108; May v. Specht, 1 
Mich. 187. 

Miss.—Ware v. Washington, 14 
Miss. 737; Caruthers v. Wilson, 9 
Miss. 527. For statutory change of 
rule see infra § 165. 

Mo.—Phillips v. Hardenburg, 181 
Mo. 4638, 80 SW 891; O’Bryan v. Al- 
len, 108 Mo. 227, 18 SW 892, 32 AmSR 
595; Ellis v. Kyger, 90 Mo. 600, 3 SW 
23; Gentry v. Woodson, 10 Mo. 224; 
Warren v. Williams, 25 Mo. A. 22. 
For statutory modifications of rule 
see infra § 165. 

N. Y.—Phelps Vv. Phelps, 143. N.Y. 
197, 38 NE’ 280, 25 LRA. 625; Du- 
rando_ v. Durando, Dom oONe ols, 
Moore v. New York, 8 N. Y. 110, 59 
AmD 473; Sparrow v. Kingman, 1 
N. Y. 242; Nichols v. Park, 78 App. 
Div. 95, 79 NYS 547, 12 NYAnnCas 
306; Bedlow v. Stillwell, 91 Hun 384, 
36 NYS 129 [aff 158 N. Y. 292, 53 NE 
26]; McIntyre v. Costello, 47 Hun 
289, 14 NYSt 370; Leach v. Leach, 21 
Hun 381; Poor v. Horton, 15 Barb. 
485; Kade v. Lauber, 16 AbbPrNS 
288, 48 HowPr 382; ‘Carpenter v. 
Weeks, 2 Hill 341; Jackson v. Wal- 
termire, 5 Cow. 299; Embree v. Ellis, 
2, Johns. 119; Dunham, v.’ ‘Osborn, 1 
Paige 634. 

N. C.—Redding v. Vogt, 140 N. C. 
562, 53 SE 337, 6 AnnCas 312; Barnes 
Vetvaper, 90° No Cc, 1893. Thomas -v: 
Thomas, 32 N. C. 123; Arrington v. 
Avrington, 4 N.C. 232: Houston; v: 
Smith, 88 N. C. 312. For statutory 
change of rule see infra § 165. 

Oh.—Rands v. Kendall, 15 Oh. 671; 
Jaquess vy. Hamilton County, 1 Disn. 
121, 12 Oh. Dec. (Reprint) 524, 


| Cheatham, 


|v. Wood, 17 Mass. 
2 | Forrestal, 


DOWER 


Under this rule 


seaton: 


WklyLGaz 81. 

Pa.—Junk v. Canon, 34 Pa. 286; 
Pritts v. Ritchey, 29 Pa. 71; Gal- 
braith v. Green, 13 Serg. & R. 85; 
Shoemaker y. Walker, 2 Serg. & R. 
554; Sharp v. Pettit, 4 Dall. 212, 1 
L. ed. 805; Myer v. Philadelphia, 2 
LegRee 39. 

R. I1—Sammis v. Sammis, 23 R. I. 
499, 51 A 105; Gardner v. Greene, 5 
R. I. 104. For statutory modifica- 
tions of rule see infra § 165 

S. C—Bowman v. Bailey, 20 S. C. 
550; Pledger v. Ellerbe, 40 S. C. L. 
266, 60 AmD 128. 

Tenn.—Apple v. Apple, 1 Head 348. 
For statutory change of rule see 
infra § 165. 

Va.—James v. Upton, 96 Va. 296, 
31 SE 255; Waller v. Waller, 33 Gratt. 
(74 Va.) 88; Wilson v. Davisson, 2 
Rob. (41 Va.) 384; Cocke v. Phillips, 
12 Leigh (39 Va.) 248. 

W. Va.—Kanawha Valley Bank v. 
Wilson, 29 W. Va. 645, 2 SE 768. 

Wis,—Dudley v. Dudley, 76 Wis. 
567, 45 NW 602, 8 LRA 814. 

Eng.—Duncomb v. Duncomb, 3 Lev. 
437, 88 Reprint 770, 10 ERC 803. For 
Pe aeees change of rule see infra § 
16 

Ont.—Leitch v. McLellan, 2 Ont. 
b87%3 Beatty vv. Beatty, 17° Ul "Cec: Pe: 
484; McLean y. Laidlaw, 2 U. C. Q. B. 


Pp 

6. See infra § 165. 

7. See infra § 71. 

8. Bottom v. Chandler, 2 Ky. Op. 
453; Phelps v. Phelps, 143 N. Y. 197, 
38 NE 280, 25 LRA 625; Nichols v. 
Park, 78 App: Div: 95, 79 NYS 547, 12 
NYAnnCas 306 [rev 38 Misc. 176, 77 
NYS 220]. 


(N. Y.) 634. 

[a] Possession of a widow under 
an unassigned right of dower does 
not prevent the vesting of the estate 
of inheritance in the son, and the 
son’s wife is vested with the in- 
choate right of dower in such land, 
which right becomes consummate up- 
on the son’s death. Null v. Howell, 
111 Mo. 273, 20 SW 24. 

10. Tate v. Jay, 31 Ark. 576. 

Lie Glos iva ‘Gerrity,. 190) sb 
60 NE 833. 

12. Macaulay v. Dismal 
Land Co., 2 Rob. (41 Va.) 507. 

13. Hawkins v. Page, 4 ab. 
Mon. (Ky.) 136. 

Adverse possession generally see 
Adverse Possession 2 C. J. p 37. 

14. See Curtesy §§ 11-15. 

15. U. S.—Green vy. Liter, 8 
Cranch. 229, 3 li. ed. 545. 

Ark.—Tate yw. Jay, 31 Ark. 576; 
Hill v. Mitchell, 5 Ark. 608. 

Del.—Bush v. Bush, 10 Del. 245. 

Ga.—Day v. Solomon, 40 Ga. 32; 
Bowen v. Collins, 15 Ga. 100. 

Ky.—Ferguson v. Ferguson, 153 
Ky. 742, 156 SW 413; Rice v. Rice, 
133 Ky. 406, 118 SW 270; Nolen v. 
Rice, 67 SW 36,.23 KyIl" 23213" Hon= 
taine v. Dunlap, 82 Ky. 321; Butler v. 
8 Bush 594; Stevens vy. 
Smith, 4 J. J. Marsh. 64, 20 AmD 205; 
Eubank v. Eubank, 7 KyL 291; Pres- 
ton v. Preston, 13 Ky. Op. 507. 

Me.—Mann v. Edson, 39 Me. 25. 

Md.—Chew _v. Chew, 1 Md. 163. 

Mass.—Green vy. Chelsea, 24 Pick. 
71; Blood v. Blood, 23 Pick. 80; At- 
wood v. Atwood, 22 Pick. 283; Brown 
68; Eldredge v. 
7 Mass, 253. 


Osborn, 1 Paige 


545, 


Swamp 


tax deed which has been canceled.** 
is entitled to dower in lands held by the husband 
subject to a trust deed containing a power of 
sale,!2 and in land held under a title by adverse pos- 
Seizin at common law need not be actual, 
as in the case of curtesy;!* but a seizin in law is 
sufficient without a seizin in fact.?° 
there must be either an actual possession of a free- 
hold estate, or a right to immediate possession or 
enjoyment of such an estate.1® 


[§ 22 


But the widow 


In other words, 


Mich.—Putney v. Vinton, 145 Mich. 
219, 108 NW 655, 9 AnnCas 147. 
Miss.—Torrence v. Carbry, 27 Miss. 


eae Ware vy. Washington, 14 Miss. 
37. 
Mo.—Bartlett v. Tinsley, 175 Mo. 


319, 75 SW 143; Null v. Howell, 111 
Mo. 278, 20 SW 24; Davis v. Evans, 
102 Mo. 164, 14 SW 875; Ellis v. 
Kyger, 90 Mo. 600, 3 SW 238; Warren 
v. ee 25 Mo. A, 22. 

. ¥.—Phelps v. Phelps, 143 N. Y. 
197, 38 NE 280, 25 LRA 625; Durando 
Vv. Durando, 23 N.Y. 331; Lugar v. 
Lugar, 160 App. Div. 807, 146 NYS 
37; Poillon vy. Poillon, 90 App. Div. 
71, 85 NYS 689; Nichols v. Park, 78° 
App. Diy. 95, 79 NYS 547, 12 NYAnn 
Cas 306; McIntyre v. Costello, 47 
Hun 289, 14 NYSt 370; Green v. Put- 
nam, 1 Barb. 500; Dunham v. Osborn, 
1 Paige 634. 


N. C.—Barnes v. Raper, 90 N. ©. 
189; Houston v. Smith, 88 N. C. 
olJEe Wieit* wie Date, 39. UN. Ci 2645 


Thomas v. Thomas, 32 N. C. 123. 
ke v. Marshall, 2 Oh. St. 
308. 

S. C.—Secrest v. McKenna, 27 S. C. 
Kq. 72. 

Tenn.—Lunsford v. Jarrett, 11 Lea 
192; Apple v. Apple, 1 Head 348. 

Va.—Cocke y. Phillips, 12 Leigh 
(39 Va.) 248. 

W. Va.—Kanawha Valley -Bank v. 
Wilson, 29 W. Va. 645, 2 SE 768. 

[a] The reason given for the dis- 
tinction between dower and curtesy 
is that it is not in the wife’s power 
to procure an actual seizin by the 
husband’s. entry, whereas the hus- 
band has always the power of pro- 
curing seizin of the wife’s land. 4 
Kent Comm. p 387. 

{b] A parol sale or gift of land 
made before marriage and not con- 
summated by a conveyance does not 
bar dower, since seizin, or right to it, 


remains. Hubank v. Eubank, 13 Ky. 
Op. 673. 
[c] A patent for land for military 


gervice performed by the husband 
will relate back to the time of his 
enlistment, although made out after 
his decease, and he will be consid- 
ered as seized during the coverture, 
for the purpose of giving his wife 


eee Johnson vy. Parcels, 48 Mo. 
16. Ark.—McGuire v. ‘Cook, 98 


pies 118, 185 SW 840, AnnCas1912D 

Ky.—Ross v. McGrath, 86 SW 555, 
27 KyL 723; Butler v. Cheatham, 8 
Bush 594; Hall v. Campbell, 5 KyL 
246, 12 Ky. Op. 270. 

N. Y.—MclIntyre 47 
Hun 289, 14 NYSt 370. 

N. C.—Phifer v. Phifer, LO NEES: 
221, 72 SE 1006; Haire v. Haire, 141 


v. Costello, 


ING Ones ee oS SE 340; Houston v. 
Smith, 88 N. C. 312. 
{a] Party holding in sgubordina- 


tion to husband’s title.—If the hus- 
band had a complete and perfect title 
to the estate, whether he was in 
actual possession, or someone else 
holding in subordination to his title, 
the wife is endowable. Day v. Solo- 
mon, 40 Ga. 32; Nolen v. Rice, 67 SW 
36, 28 KyL 2321. 

[b] Possession under deed and 
claim of title—Possession by the 
husband under a warranty deed and 
the making of improvements with 
claim of ownership, is _ sufficient 
prima facie evidence of title for the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 23-29] 


[§ 23] 2. Of Estate of Inheritance. The seizin 
at common law must have been of an estate of in- 
heritance, with a freehold vested in the deceased 
husband.17 

[§ 24] 3. Remainder or Reversion. There can 
be no seizin sufficient to endow the widow of a 
remainder or a reversion, expectant upon an estate 
for life, although vested, unless by a surrender or 
purchase of the outstanding estate to or by her 
husband, or by the death of the immediate free- 
holder, the estate becomes entire during coverture, 
or unless the rule has been changed by statute.t® 
This rule does not apply to a reversion after a term 
of years only.?® 

[§ 25] 4. Right of Entry. A mere right of en- 
try, or a right of action to obtain seizin in the hus- 
band, is not sufficient to entitle his widow to dow- 
er,?° unless, as is the case in some jurisdictions, the 
common-law rule in this respect has been changed 
by statute.2t. Thus where the seizin of a man is di- 
vested by the entry of a disseizor before his mar- 
riage, and continues thus divested during the cover- 
ture, the husband has a right of entry upon the 
lands, but unless such right is exercised prior to 
his death, the want of seizin in him deprives his 
widow of her right to dower.?? Where seizin is 
lost before marriage by a conveyance of land on a 
condition subsequent, and such condition is not com- 


plied with, thus vesting the grantor with a right of 


reéntry, the widow of the grantor is not entitled to 
dower in the lands conveyed unless the grantor has 
exercised such right during his lifetime.?* 

[§ 26] 5. Unrecorded Conveyances. The gen- 
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eral rule in the United States is that an unrecorded 
deed is good, not only as against the grantor, his 
heirs and devisees, but also as against all persons 
having notice of the rights of the grantee, and 
therefore as against all such persons the wife is 
entitled to her dower, although the deed to her 
husband was not recorded,?* although it will be 
otherwise if bona fide purchasers or judgment credi- 
tors acquire rights as against the unrecorded con- 


_veyance,?° and it has been held that seizin is not 


complete, so as to entitle the widow to dower, unless 
the deed vesting title in the husband was duly re- 
corded.2® On the other hand an unrecorded deed 
made and delivered by the husband before marriage 
will divest his seizin and prevent a right of dower 
from attaching.?? 

[§ 27] 6. Beneficial Seizin. To entitle a widow 
to dower the seizin of the husband must have been 
for his own use and benefit, and not in trust for 
another.?® But any beneficial interest in the hus- 
band, no matter how slight or fleeting, will create - 
a right of dower.?° 

[§ 28] 7. Duration of Seizin—a. General Rule. 
Any period of time, however short, during which 
seizin subsists, will be a sufficient ‘foundation for 
the right to dower,®° provided it is beneficial seizin,** 
and not merely transitory.*? 

[§ 29] b. Transitory Seizin—(1) In General. 
Where the seizin of the husband is merely transi- 
tory, as where the same act which gives him the 
estate conveys 1t out of him, or where he is only 
a mere conduit for the passage of the title, the 
wife is not entitled: to dower.®* 


purpose of a claim of dower as 
against a party showing no better 
right. Wheeler v. Smith, 50 Mich. 93, 
15 NW 108. 

17. Ga—Helmken vy. Meyer, 138 
Ga. 457, 75 SE 586, 45 LRANS 738. 

Ky _—Gray v. McConnell, 144 Ky. 
603, *T39 SW 838. 
sett: Spangler y. Stanler, 1 Md. Ch. 

N. J.—Tenbrook v. Jessup, 60 N. J. 
Eq. 234, 46 A 516. 

N. Y.—Phelps v. Phelps, 143 N. Y. 
197, 38 NE 280, 25 LRA 625; Purdy v. 
Purdy, 95 Misc. 369, 158 NYS 683. 

C.—Barnes v. Raper, 90 N. C. 
189 Houston v. Smith, 88 N. C. 

Pa.—Pritts v. Richey, 29 Pa. 71. 

Ont.—Leitch v. McLellan, 2 Oni. 
587 

And see infra §§ 48-53. 

18. See infra § 64. 

19. See infra § 64. 

20. Ellis v. Kyger, 90 Mo. 600, 3 
SW 23; Thompson y. Thompson, 46 
N. C. 430; 1 Scribner Dower p 255. 

21. See statutory provisions. 

22. Go v. Thompson, 46 
IN es 

23. *Biiis v. Kyger, 90 Mo. 600, 3 
SW 23 (where lands were conveyed 
to'a railroad company, on the condi- 
tion subsequent that, if the railroad 
should not be constructed through 
the lands granted, and a station es- 
tablished thereon, the deed should be 
void, and such condition was not ful- 
filled within a reasonable time); 
Thompson v. Thompson, 46 N. C. 
430. 

Conveyance by husband before 
marriage as affecting dower right see 
infra §§ 156-162. 

24. Corliss v. Corliss, 8 Vt. 373. 
See also Deeds § 184 et seq. 

25. Stribling v. Ross, 16 Ill. 122. 

26. Thomas v. Thomas, 32 N. C. 


123. ; 
27. Blood v. Blood, 23 Pick. 
(Mass.) 80; Givens v. Marbut, 259 


Mo. 223, 168 Sw 614. 

Alienation by husband see infra 
§§ 156-168. 

28. U. S.—Mayburry v. Brien, 15 


Pet. 21, 10 L. ed. 646. 
ee Scores eg at v. Welsh, 27 Ala. 
Pe aac he v. Dunning, 14 Me. 

Md.—McCauley v. Grimes, 2 Gill & 
J. 318, 20 AmD 434, 

Va.—Waller v. Waller, 33 Gratt. 
(74 Va.) 88; Wilson v. Davisson, 2 
Rob. (41 Va.) 384. 

Trust estates held by husband see 
infra §§ 72, 73. 

29. McClure vy. Harris, 12 B, Mon. 
(Ky.) 261; Tevis v. Steele, 4 T. B. 
Mon. (Ky.) 339. 

Transitory seizin see infra § 29 et 
seq. 

30. Ill—Sutherland y. Sutherland, 
69 Ill, 481. 

Ky.—MeClure v. Harris, 12 B. Mon. 
261; Tevis v. Steele, 4 T. B. Mon. 
339; Martin v. Martin, 5 KyL 318, 12 
Ky. Op. 283. 

Me.—Graub v. Dodge, 43 Me.. 489; 
Gage v. Ward, 25 Me. 101; Stanwood 
vy. Dunning, 14 Me. 290; Gammon v. 
Freeman, 31 Me. 243. 

Md.—McCauley v. Grimes, 2 Gill 
& J. 318, 20 AmD 434. 

Mass.—Holbrook y. Finney, 4 Mass. 
566, 3 AmD 248. 

A pe aera eS v. Doss, 4 Miss. 

05. 

N. J.—Griggs v. Smith, 12 N. J. 
Ii. 22. 
pans Y.—Coates yv. Cheever, 1 Cow. 

0. 

Oh.—Culver v. Harper, 27 Oh. St. 
464. 

S. C.—Douglass v. Dickson, 45 S. C. 
L. 417; Avant v. Robertson, 27 S. C. 
ie tosmenartse van Clrartsumto Sa Ck, 
54. 

Eng.—Broughton y. Randall, Cro. 
Eliz. 502, 78 Reprint 752. 

{a] Tllustrations—(1) Where a 
father and son were joint tenants and 
both were hanged in one cart, but 
from evidence of the shaking of the 
son’s legs it appeared that he sur- 
vived the father, it was held that 
his widow was entitled to dower. 
Broughton v. Randall, Cro. Eliz. 502, 
78 Reprint 752. (2) The moment the 
husband accepts a deed conveying to 


(107 


him the fee simple title to land the 
wife becomes invested with a poten- 
tial right to Gower, which the hus- 
band cannot defeat by destroying the 
deed and procuring the grantor to 
make to him another, containing only 
a life estate with remainder to oth- 
ers. Martin v. Martin, 5 KyL 318, 
12 Ky. Op. 288. 

[b] Tortious seizin.—Seizin for 
an instant in the husband entitles 
his widow to dower as against 
strangers and those claiming under 
him, although the seizin was tortious. 
Randolph vy. Doss, 4 Miss. 205. 

81. See supra § 27. 

32. See infra § 29 et seq. 

33. U. S.—Mayburry v. Brien, 15 
Pet. 21, 10 L. ed. 646. 

Ark.—Hill v. Mitchell, 5 Ark. 608. 

Ala.—Edmondson v. Welsh, 27 Ala. 


578. 
Ill.—Hugunin vy. Cochrane, 51 Ill. 
302, 2 AmR 308. 
it ae nee Vv. Plume, iit sind: 
Ky.—Gully v. Ray, 18 B. Mon. 


Me.—Grant v. Dodge, 43 Me. 489; 
Gammon Vv. Freeman, 34) Me. 


anne Stanwood y. Dunning, 14 Me. 
Md.—McCauley v. Grimes, 2 Gill 


& J. 318, 20 AmD 434 

Mass.—Smith v. McCarty, 119 
Mass. 519; Holbrook v. Finney, 4 
Mass. 566, 3 AmD 243. 


Miss.—Wooldridge v. Wilkins, 4 
Miss. 360. 

Mo.—Fontaine v. Boatmen’s Sav. 
Inst., bie Mow ib 52. 


N. H.—Hallett v. Parker, 68 N. H. 
598, 39 A 433; Adams v. Hill, 29 N. H. 
202; Bullard v. Bowers, 10 N. H. 500; 
Moore v. Hsty, 5 N. H. 479. 

J.—Griggs v. Smith, 12 N. J. L. 
22: Oe Beach Assoc. v. Brinley, 34 
N. J. Eq. 438. 

N. Y.—Mills v. Van Voorhies, 20 
N. Y. 412, 10 AbbPr 152 [rev 23 Barb. 
125] (which criticizes Stow v. Tifft, 
infra, and contains an intimation to 
the contrary); Baker v. Bagg, 61 
Misc. 186, 114 NYS 660; Stow v. Tifft, 
15 Johns. 458, 8 AmD 266. 
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(2) Simultaneous Deed and Mortgage.*+ 
Where a deed for land is executed and simultane- 
ously therewith the purchaser gives to the vendor 
or any other person a mortgage upon the same lands 
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to secure the payment of any portion of the pur- 


roving Pete Ver tiarper, 27) Ob. est. 

Eng.—Sneyd v. Sneyd, 1 Atk. 442, 
26 Reprint 282; Nash v. Preston, Cro. 
Car. 190, 79 Reprint 767; Amecotts v. 
Catherich, Cro. Jac. 615, 79 Reprirxit 

[a] Rule is ener end Where the 
husband mere received title to the 
land as agent or trustee for the pur- 
pose of conveying it to another, the 
wife is not entitled to dower therein. 
Bartlett v. Gouge, 5 B. Mon. (Ky.) 
152. (2) Where, a disseizor employs 
an agent to procure a deed of land 
from the owner for the purpose of 
confirming his possession, and the 
agent takes the deed in his own 
name, the agent does not thereby 
acquire a seizin sufficient to confer 
the right of dower upon his wife. 
Small v. Proctor, 15 Mass. 495. 

[b] Simultaneous deeds. — (1) 
This principle applies where a con- 
veyance is effected by two deeds, de- 
livered at the same time, one con- 
veying title to the husband and the 
other conveying it from him. Fon- 
taine v. Boatmen’s Sav. Inst., 57 Mo. 
552. See also infra § 30. (2) Where 
the husband executed and delivered 
to certain persons a bond to convey 
certain land to them at the same 
time that he received the deed for 
such land, it was held that the wife 
acquired no right to dower. Hallett 
v. Parker, 68 N. H. 598, 39 A 433. 

34. Cross references: 

Dower in proceeds of mortgage sale 

see infra § 44. 

Dower in equity of redemption see 

infra §$ 78-79. 

Priority of rights of mortgages see 

infra §§ 84-97. 

35. Uz. Sen Cie v. Brien, 15 
Pet. 21, 10 L. ed. 646. 

‘Ala._-Boynton Sawyer, 35 Ala. 
497; Eslava v. Lepretre, 21 Ala. 504, 
56 AmD 266. 

Ark.—Birnie v. Main, 29 Ark. 591 
(under statute). 

Ill.—Gibson v. Brown, 214 Ill. 330, 
73 NE 578; Hugunin y. Cochrane, 51 
Ill. 302;°2 AmR ‘303. 
a a) ata v. Calvert, 1 Ind. 

th 
Iowa.—Thomas v. Hanson, 44 lowa 
1 


Ky.—Gully v. Ray, 18 B. Mon. 107; 
Garton v. Bates, 4 B. Mon. 366. Com- 
pare McClure v. Harris, 12 B. Mon. 
261 (where the purchaser of lands 
gave to the vendor his notes for the 
paymen: of the purchase price, which 
notes were secured by a mortgage 
upon the property purchased, it was 
held that the acceptance of the notes 
amounted to a waiver of the vendor’s 
equitable lien, and that the title of 
the purchaser 
and unencumbered, and the purchas- 
er was seized with such an interest 
as to confer upon the wife the right 


of dower, although the original con- 
sideration had not been actually 
paid). 


Me.—Wing v. Ayer, 53 Me.. 138; 
Moore v. Rollins, 45 Me. 493; Grant 
v. Dodge, 43 Me. 489; Young v. Tar- 


bell, 87 Me. 509; Smith v. Stanley, 37 
Mem 11) 58 "Am D ” (71s Gammon v. 
Freeman, 31 Me. 243; Hobbs v. Har- 


vey, 16 Me. 80; Stanwood v. Dunning, 
Af Me. 290; Smith v. Eustis, 7 Me. 
41. 

Md.—Glenn v. Clark, 53 Md. 580; 
McCauley v. Grimes, 2 Gill & J. 318, 
20 AmD 434; Purdy v. Purdy, 3 Md. 
@h.4047. 

Mass.—Smith  v. McCarty, 119 
Mass. 519; King v: Stetson, 11 Allen 
407; Hazleton v. Lesure, 9 Allen 624; 
Strong v. Converse, 8 Allen 557, 85 
AmD 732; Pendleton v. Pomeroy, 4 


therefore was clear’ 


Allen 510; Webster v. Campbell, 1 Al- 
len 313; Clark vy. Munroe, 14 Mass. 
351; Holbrook v. Finney, 4 Mass. 566, 
38 AmD 243. 

Mich.—Young v. McKee, 13 Mich. 


552. 
Miss.—Whitehead v. Middleton, 3 
44 N. H. 


Miss. 692. 
N. H.—Hinds v. Ballou, 

6195 29. ON; | E2025 

500. 


Adams v. Hill, 
Bullard v. Bowers, 10 N. H. 
Bie J— Griggs v. Smith, 12 N. J. L. 
N. Y.—Mills v. Van Voorhies, 20 
N. Y. 412; Cunningham v. Knight, 1 
Barb. 399; Sherwood v. Vandenburgh, 
2 Hill 303; Jackson vy. Dewitt, 6 Cow. 
316; Coates v. Cheever, 1 Cow. 460; 
Stow v. Tifft, 15 Johns. 458, 8 AmD 
266; Bell v. New York, 10 Paige 49; 
pee Vel Vani Dyck) LaiSandt, woh. 
Oh.—Fox v. Pratt, 27 Oh. St. 512; 
Culver vy. Harper, 27 Oh. St. 464; 
State Bank v. Hinton, 21 Oh. St. 509; 


Welch v. pate ah Oh at. wool; 
ee v. Kendall, 5, Oh. 671. 
12 Serg. & 


1% ais 

S. C—Agnew v. Renwick, 27 S. C. 
562, 4 SE 223; Pledger v. Ellerbe, 40 
S: C. L.. 266, 60° AmD 123; Brown” v. 
Duncan, 15 S. C. L. 346; Bogie v. 
Rutledge, 1 §..C. L. 312; Henagan v. 
Harllee, 31-S. C. Eq. 285; Frazier v. 
Center, 6 S. C. Hq. 270. 

Va.—Cowardin v. Anderson, 78 Va. 
88; Wheatley v. Calhoun, 12 Leigh 
(39 Va.) 264, 37 AmD 654; Seekright 
v. Moore, 4 Leigh (31 Va.) 30, 24 
AmD 704; Gilliam v. Moore, 4 Leigh 
(81 Va.) 32, 24 AmD 704. 


W. \Va.—George v. Cooper, 15 
W. Va. 666; Hunter v. Hunter, 10 
W. Va. 321. 


Wis.—Jones vy. Parker, 51 Wis. 218, 
8 NW 124; Foster v. Hickox, 38 Wis. 
408; Tompson v. Lyman, 28 Wis. 266 
(decided under statute expressly so 
providing). 

Hng.—4 Kent Comm. p 3$; 1 Scrib- 
ner Dower p 273. 

{a] Mortgage to secure purchase 
price of other land.—In a writ of 
dower it appeared that P conveyed 
to A, plaintiff's husband, on June 2, 
1821, certain lands in L. On June 9, 
W conveyed to A certain lands in G 
and A immediately mortgaged them 
to P to secure the purchase money of 
the lands in L. It was held that A 
had only an instantaneous seizin of 
the land in G, and that his widow 
was not entitled to dower against the 
mortgagee, without contributing her 
proportion of the mortgage debt for 
the land in L. The court said: “In 
the present case, the mortgage was 
not made to secure the purchase 
money of the G lands, but of the 
lands in L. -Still the two deeds would 
seem to constitute but one transac- 
tion, and the estate passes out of him 
at the same instant he receives it. 
Stow v. Tifft, 15 Johns. (N. Y.) 458, 
18 AmD 266. The husband is not 
beneficially seized so as to entitle his 
wife to dower against the mortgagee, 
and Kent says this conclusion is 
agreeable to the manifest justice of 


the case. There certainly is as much 
justice in holding that she is not 
entitled against the mortgagee, 


though the mortgage were not given 
to secure the purchase money of that 
particular estate. If there be only 
an instantaneous seizin where the 
mortgage is given to secure the pur- 
chase money of the mortgaged land, 
the seizin is equelly instantaneous 
here, for it can make no difference 
what particular debt the mortgagor 
secures.” Adams v. Hill, 29 N. H. 
202, 210. 


= 
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chase money, the purchaser acquires no such seizin, 
as against the holder of the mortgage, or his as- 
signs, as will entitle his wife to dower,*® in the ab- 
sence of statute affecting the rule,*° and some stat- 


\ 


[b] Presumption from lapse of 
time as to character of mortgage.— 
Where a mortgage was executed by 
a vendee to a vendor of the property 
on the same day that the conveyance 
was made, the lapse j)of forty-six. 
years after a sale under the mort- 
gage without claim having been made 
by the mortgagor raises a presump- 
tion that it was a purchase-money 
mortgage, and hence that the wife of 
the mortgagor, if he had a wife, had 
no dower interest. Gibson v. Brown, 
214 Ill. 330, 73 NE 578. 

{c] Effect of discharge of mort- 
gage.—A conveyance of land was 
made, and at the same time a mort- 
gage was given back by the grantee 
to the grantor to secure the con- 
sideration; the first grantor was in- 
debted to the demandant on a noite 
for an amount less than the mort- 
gage held by him, and three years 
afterward, by an arrangement be- 
tween all the parties, at the same 
time, the first mortgage was dis- 
charged by the mortgagee on receiv- 
ing his note to the demandant and 
the balance in money, and the first 
grantee made a mortgage of the same 
premises to the demandant to secure 
the payment of the amount of the 
note thus given up. It was held that 
the widow of the mortgagor, who was 
his wife when all these conveyances 
were made, was entitled to dower in 
the premises. The court said: “It 
is contended that the deceased was 
never seized, except for an instant; 
and, therefore, that the defendant 
was not entitled to dower. Numerous 
authorities are cited by the counsel 
for the plaintiffs to show that such 
was the case. But they do not ap- 
pear to us to apply to such a state 
of facts as the case exhibits. The 
mortgagor is seized against all the 
world, the mortgagee only excepted. 
Against him he has but a right of re-- 
demption; and of this his widow 
would be dowable, as our courts 
have repeatedly decided. A mort- 
gage is but an incumbrance, which 
may be removed. It might be re- 
moved by a widow, she being dow- 
able of an equity of redemption; and 
the whole estate would be held by 
her till she was reimbursed for all 
she had paid, over and above her 
share of the incumbrance. The mo- 
ment an incumbrance is removed, the 
estate is held the same as if no in- 
cumbrance had ever existed upon it. 
When the first mortgage was dis- 
charged, therefore, the first instan- 
taneous seizin, as it was against the 
mortgagee, was converted into a con- 
tinued seizin against him, as it was 
before against all the world besides.” 
Gage v. Ward, 25 Me. 101, 103. 

[d] Agreement to give purchase- 
money mortgage.—Where, in an an- 
swer to a widow’s petition for dower, 
defendants filed a plea alleging that 
the land was sold to plaintiff’s hus- 
band under an agreement that he was 
to execute to the vendor a mortgage 
for a part of the purchase price, 
which he failed to do, and that dur- 
ing his lifetime suit was brought 
against him to recover such unpaid 
price and to have the same declared 
a lien on the land and the land sold, 
which relief was granted, and the 
land sold to defendants’ grantors, 
such plea stated a complete defense, 
the widow being concluded by the 
decree, in the absence of fraud or 
mistake, though she was not a party 
thereto. Lohmeyer y. Durbin, 206 Ill. 
574,-69 NE 523. 

36. See statutory provisions. 

[a] Under the Georgia Code § 


‘1944, which declares that a mortgage 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ste Wa ha ae ; ; 


~ §§ 30-32] 


utes expressly so provide.*? The deed and mortgage 
are held to constitute a single act and to result in 
clothing the purchaser with a transitory seizin 
> The two instruments need not correspond 
in date, provided they are delivered at the same 
time, since they take effect from the time of delivery 
But simultanous delivery is necessary,*® or 
at least there must be a contract for simultaneous 
delivery of the deed and mortgage.*! 
other premises of the mortgagor are included in the 
same mortgage as a further security for the pur- 


only.®§ 


only.®® 


chase money is not material.*? 


In Canada it is held that when land is conveyed 
to the husband, who at the same time executes a 
mortgage in which the wife does not join to secure 
the purchase money, the husband is sufficiently 
seized to entitle his widow to dower in the land.** 
At common law the 
seizin of the husband must be sole. 
held in joint tenancy no right of dower will at- 


8. Joint Seizin, 


[§ 31] 


is only a lien and conveys no title, 
the doctrine that the right of the 
widow to dower does not attach 
where a deed and mortgage are exe- 
cuted simultaneously because the 
seizin of the husband is only tran- 
sitory does not apply. Slaughter v. 
Culpepper, 44 Ga. 319; Rust v. Bil- 
lingslea, 44 Ga. 306. 

37. See statutory provisions; and 
Boies v. Benham, 127 N. Y. 620, 28 
NE: 657,: 14 LRA 55; Brackett. v. 
Baum, 50 N. Y. 8; Sheldon v. Hoff- 
nagle, 51 Hun (N. Y.) 478, 4 NYS 
De Lisle v. Herbs, 25 Hun 
McGowan v. Smith, 44 
(N. Y.) 232; Wheeler v. Mor- 
ris, 2 Bosw. (N. Y.) 524. 


88. Fontaine v. Boatmen’s Sav. 
Inst., 57 Mo. 552. 

89. Mayburry v. Brien, 15 Pet. 
(U. SS.) 21, 10 L. ed. 646; Gammon 


v. Freeman, 31 Me. 243; Fontaine v. 
Boatmen’s Sav. Inst., 57 Mo. 552; 
ee v. Morrison, 12 Serg. & R. (Pa.) 
18. 

ad Rawlings v. Lowndes, 34 Md. 

41. Wheatley v. Calhoun, 12 
Leigh (39 Va.) 269, 37 AmD 654. 

42. Moore v. Rollins, 45 Me. 493. 

43, livneh va OlMara; 6 W.icCs.C. PB; 
259; Potts v. Myers, 14 U. C. Q. B. 
499; Norton v. Smith, 20 U. ©. Q. B. 
203). Patti: Tt mUaC@sl._d 2631 

44. U. S—Mayburry v. Brien, 15 
Pet. 21,10 Ll. ed. 646. 

Ala.—McLeod v. McLeod, 129 Ala. 
654, 662, 53 S 834 [quot Cye]. 

Ark.—Cockrill v. Armstrong, 31 
Ark. 580. 

Ky.—Davis v. Logan, 9 Dana 185. 

Md.—Chew v. Chew, 1 Md. 163. 

Mass.—Holbrook v. Finney, 4 Mass. 

566, 3 AmD 243. 

Mich.—Weaver v. Michello, 193 
Mich. 572, 160 NW 612. 

Miss.—James v. Rowan, 14 Miss. 

Be 

N. J:.—Babbitt v. Day, 41 N. J. Hq. 
392) by A 275, 

N. C.—wWeir v. Tate, 39 N. C. 264. 

S. C.—Reed v. Kennedy, 33 S. C. 
Li. 67; Shiell v..Sloan, 22 S. C. 151. 

Eng.—Coke Litt. p 37b; 4 Kent 
Gomm. (p37 se Park Dower: p» 3ti 
Scribner Dower p 269. 

'fa] If the husband, being a joint 
‘tenant, conveys his interest to an- 
other, and thus at once destroys the 
right of survivorship and deprives 
himself of the property, his wife will 
not be entitled to dower. Mayburry 
Vv. Brien, 15 Pet, «cU,.S:).-21, 10 Leds 
646. See also infra § 166. 

45. Mayburry v. Brien, 15 Pet. 
(U. S.) 21, 10 L. ed. 646 [cit Fitzher- 
bert Nat. Brey. 147; Park Dower p 
37; 3 Preston Abst. p 367; 1 Rolle 
Abr. p 676]; Cockrill v. Armstrong, 
31 Ark. 580; Babbitt v. Day, 41 N. J. 
Eq. 392, 5 A 275. 

46. Ala.—McLeod v. McLeod, 169 
Ala. 654, 662, 53 S 834 [quot Cyc]. 
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attaching.*® 


The fact that 


common.4? 


is intended.*? 


Upon estates 


Ark.—Menifee v. Menifee, 8 Ark. 
"Ky. — Davis v. Logan, 9 Dana 
185. 


Mass.—Pynchon y. Lester, 6 Gray 
314; Holbrook v. Finney, 4 Mass. 566, 
3 AmD 2438, 


age CIN cae v. Rowan, 14 Miss. 
3 

Nebr.—Schick v. Whitcomb, 68 
Nebr. 784, 94 NW 1023. 

N. C.—Weir v. Tate, 39 N. C. 


264. 

Oh.—Docktermann vy. Elder, 11 Oh. 
Dec. (Reprint) 506, 27 CincLBul 195; 
Sergeant v. Steinberger, 2 Oh. 305, 
15 AmD 553; White v. Sayre, 2 Oh. 


110; Miles v. Fisher, 10 Oh. 1, 36 
ee es Tabler v. Wiseman, 2 Oh. 
st 


S. C.—Shiell v. Sloan, 22 rob on Lone 
Reed v. Kennedy, 33 S. C. 
ete —Walker v. Walker: ay eatin 

Can.—Haskill v.. Fraser, 12 U. C. 
Ga Py 383. 

And see infra § 51. 

Dower in partnership property see 
infra § 53. 

47. U. S—Nutt v. Mechanics’ 
Bank, 18 F. Cas. No. 10,382, 4 Cranch 
CHCaL02: 


Ala.—McLeod v. McLeod, 169 Ala. 
654, 662, 538 S 834 bguot Cyc]; ‘Chaney 
v. Chaney, 38 Ala. 30. 


Ark.—Drewry v. Montgomery, 28 
Ark. 256; Harvill v. Holloway, 24 
Aris 9: 


Ga.—Harris v. Coates, 75 Ga. 415; 
Ross v. Wilson, 58 Ga. 249. 
Ind.—Davis' v. Bartholomew, 3 Ind. 


485. : 

Ky.—Dehoney v. Bell, 30 SW 400, 
17 KyL 76. 

Me.—Cook v. Walker, 70 Me. 232; 


French v. Lord, 69 Me. 537; Blanch- 
ard v. Blanchard, 48 Me. 174; Mosher 
v. Mosher, 32 Me. 412. 

Md.—Warren v. Twilley, 10 Md. 39; 
Chew v. Chew, 1 Md. 163. 

Mass.—Blossom v. Blossom, 9 Al- 
bee 254; Potter v. Wheeler, 13 Mass. 
04. 


Mich.—Rockwell v. Rockwell, 81 
Mich. 493, 46 NW 8. 

Miss.—Hill v. Gregory, 56 Miss. 
341. 


Mo.—Shipp v. Snyder, 121 Mo. 155, 
25 SW 900; Null v. Howell, 111 Mo. 
273, 20 SW 24; Lee v. Lindell, 22 Mo. 
202, 64 AmD 262. 

N, H.—Whitney v. Whitney, 45 
Nees Sate 

N. J.—Lloyd v. Conover, 25 N. J. 
Le 47; Yeo v. Mercereau, 18 N. J. L. 

87. 

Neos 4 
74,14 NYS 106 [aff 128 N. Y. 263, 28 
NE 510, 26 AmSR 475, 13 LRA 325]; 
Smith v. Smith, 6 Lans. 313; Dressler 
v. Mulhern, 77 Misc. 476, 136 NYS 
1049; Green v. Putnam, 1 Barb. 500; 
Jackson v. Edwards, 22 Wend. 498; 
Dolf v. Basset, 15 Johns. 21; Wil- 


a 
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tach.44 The mere possibility of the estate being de- 
feated by survivorship prevents any dower from 
The statutes in most of the states af- 
fecting the doctrine of survivorship in joint ten- 
ancy, and in effect changing what at common law 
would be a joint tenancy to a tenancy in common, 
have produced a modification of this rule, so that 
in nearly all the states at the present time a widow 
is entitled to dower in lands ‘of which her husband 
was seized whether as joint tenant *® or tenant in 


[§ 32] D. Death of Husband.*® The last essen- 
tial for the consummation of the wife’s dower is,the 
death of the husband, and by this an actual death 
Civil death, as where the husband be- 
caine a monk,®° or where he has been convicted of 
a crime and sentenced for life, is not sufficient to 
authorize the recovery of dower,®! except where the 
rule has been changed by statute.®? 
dower as in other cases the husband’s death may 


In claims for 


kinson v. Parish, 3 Paige 653; Totten 
v. Stuyvesant, 3 Edw. 500; Church:v. 
Church, 3 Sandf. Ch. 4384. 

Oh.—Weaver v. Gregg, 6 Oh. St. 
547, 67 AmD 355; Richards v. Rich- 


ards; $8: Oh. (Cina Cturic4o: 

ER rete v. Adams, 2 Whart. 
; R. I—Hudson v. Steere, 9 R. I. 
06. 


Tenn.—Clift v. Clift, 87 Tenn. 17, 
9 SW 198, 360. 

Eng.—Sutton v. Rolfe, 3 Lev. 84, 
83 Reprint 589. 
peeesate Ge vi Ham, 114 07'C..Q7\B: 

48. Statutory exception in case of 
judicial sale see infra § 113. | 

49. U. §8.—Randall v. Krieger, 23 
Wall. 137, 23 L. ed. 124; Richards v. 


Bellingham Bay Land Co., 54 Fed. 
2004 CCAW 290: 
Ill.— Haller vy. Hawkins, 245 MIil. 


eeu 92 NE 299; Sisk v. Smith, 6 Ill. 
Ind.—Derry v. Derry, 74 Ind. 560. 
Iowa.—Lucas yv. Sawyer, 17 Iowa 
517; McCraney v. McCraney, 5 lowa 

232, 68 AmD 702. 
Me.—Barbour v. Barbour, 46 Me. 
111 Mo. 273, 


Mo.—Null v. Howell, 
ae 24; Riddick v. Walsh, 15 Mo. 

N. Y.— Clifford v. Kampfe, 147 
N. Y.. 383, 42 NH 1 [aff 84 Hun 393, 
32 NYS 352]; Moore vy. New York 
City, 8 N. Y. 110, 59 AmD 473; Wait 
v. Wait, 4 N. Y. 95; Sherman v. Hay- 
ward, 98 App. Div. 254, 90 NYS 481; 
Smith v. Doe, 111 NYS 525; Sutliff 
ae 1 Cow. 89 [aff 5 Cow. 
{fal 

N. C.—Gatewood v. Tomlinson, 113 
INGE Ow isd 25 el8 SB 3S: 

Tenn.—Watkins v., Watkins, 7 
Yerg. 283; Combs v. Young, 4 Yerg. 
218, 26 AmD 225. 

Va.—Wheatley v. Calhoun, 12 
Leigh (39 Va.) 264, 37 AmD 654. 

W. Va.—Thornburg v. Thornburg, 
18 W. Va. 522 


aa. 


Se gma et v. Walsh, 22 Wis. 
501. 

Eng.—4 Kent’s Comm. p 386. 

[a] “Dower” accrues to the 


widow, and not to the wife, and until 
she becomes a widow her right is in- 
choate and contingent. Her claim 
ean only become effective on the 
death of her husband and her sur- 
vival. Sherman v. Hayward, 98 App. 
Div. 254, 90 NYS 481, 482. 

Dower consummate before assign- 
ment see infra §§ 201-236. 

50. 2 Crabbe Real Prop. p 131. 

51. Acvery v.: Everett,..110 N.Y. 
317, 18 NE 148, 6 AmSR 368, 1 LRA 
264; Matter of Zeph, 50 Hun 523, 3 
NYS 460; Frazer v. Fulcher, 17 Oh. 
260; Davis v. Laning, 85 Tex. 39, 19 
SW 846, 34 AmSR 784, 18 LRA 82. 
See also Civil Death 11.C. J. p 794. 

52. See statutory provisions. 
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be proved presumptively by absence for a certain 
number of years without knowledge concerning his 


whereabouts.°* 


[§ 33] 


DOWER 


mary dower.** 


E. Registration of Notice to Charge 


Lands with Dower. ( 
registration of notice to charge lands with custo- 


ai | 
¥ 


[§§ 32-37 


The statutes of Quebee require 


VII. PROPERTY AND ESTATES OR INTERESTS SUBJECT TO DOWER 


[§ 34] A. In General—l. Lands and Tene- 
As a general rule, dower attaches to all 


ments. 


lands and tenements of which the 
seized of an estate of inheritance at any time during 
coverture, or, under some statutes, at the time of 
And this is so whether the dowress 


his death.®° 


can make beneficial use thereof or not.°® 
cannot be assigned in a burial lot.5” 
any right of dower in an easement,°* or in 1mprove- 
ments made on land by mistake by the widow after 


her husband’s death.°® 


[§ 35] 2. Hereditaments, Corporeal and Incor- 
It has been said that all hereditaments, 
whether corporeal or incorporeal, 
the realty are as a general rule subject to dower.*° 
Thus certain incorporeal hereditaments which be- 
long to the husband as an inheritance, such as rights 


' poreal. 


53. Sherod v. Elwell, 104 lowa 253, 
73 NW 493; In re Phene, EVR: bs Ch 
139; Giles v. Morrow, 1 Ont. 527. 

Pe reaunipion and evidence of death 
see Death §§ 2-31. See also infra §§ 
341, 347, 354. 

54. Rousseau v. Burland, 32 Can. 
S. C. 541, 23 CanLTOccNotes 38. 

[a] Quebec statute applied.—(1) 
The registration must, on pain of 
nullity, be accompanied by a certifi- 
cate of the marriage in respect of 
which the dower is claimed. Rous- 
seau v. Burland, 32 Can. S. C. 541, 23 
CanLTOccNotes 38. (2) It must con- 
tain a description sufficient to iden- 
tify the lands sought to be affected. 
Rousseau v, Burland, 32 Can. S. C. 
541, 23 CanLTOccNotes 38. (3) The 
registration of a dedication signed 
by mark in the presence of a single 
witness is sufficient to preserve the 
right to customary dower. ‘Toupin 
v. Vezina, 9 Que. Q. B. 406. (4) A 
sale by the sheriff under execution 
against a debtor in possession of an 
immovable under apparent title dis- 
charges the property from custom- 
ary dower which has not been ef- 
fectively preserved by registration 
in accordance with the requirements 
of the statute. Rousseau v. Burland, 
32 Can. S. C. 541, 23 CanLTOccNotes 
38. - 

55. Mo.—Hall v. Smith, 103 Mo. 
289, 15 SW 621; Ellis v. Kyger, 90 
Mo. 600, 3 SW 23. 

i v. Pinkham, 55 


Nebr. 729, 76 NW 411; Crawl v. Har- 
rington, 33 Nebr. 107, 49 NW 1118. 

N. #.—Kennedy v. Kennedy, 29 
INS Joule SO. 

Oh.—Miller Vv. Wilson, 15 Oh. 108. 

Okl.—Powell v. Crittenden, 156 P 
661 (construing laws of Indian Ter- 
ritory). 

Tex.—Gist v. East, 16 Tex. Civ. A. 
274, 41.SW 396 (ocation of land cer- 
tificate). 

W. Va.—Reynolds v. Whitescarver, 
66 W. Va..388, 66 SE 518. 

Ont.—In re Zimmerman, 7 Ont. L. 
489, 3 OntWR 509. 

[a] One to whom land is devised 
subject to the payment of legacies 
takes the legal seizin and not a mere 
equitable interest in the land, and 
his widow is entitled to dower there- 
in. In re Zimmerman, 7 Ont. L. 489, 
3 OntWR 509. 

{b] Homestead real estate.—A 
wife has a dower interest in her hus- 
band’s homestead real estate. Shad 
v. Smith, (Fla.) 76 S 897; Adams v. 
Malloy, 70 Fla. 491, 70 S 463. 

Conversion of realty into person- 
alty see Conversion §§ 75, 76. 

56. Reynolds v. Whitescarver, 66 


husband was 


[§ 36] 


censes. 


But dower 
Nor is there 


which savor of 


W. Va. 388, 66 SE 
57. Chouteau v. 


518. 
Missouri Pac. R. 
Co., 122 Mo. 375, 22 SW 458, 80 SW 
2995) Price. very Price; b4 Hun 349317 
NYS 474 [rev on other grounds 124 
N, Y. 589, 27 NE 383, 12 LRA 359]. 
58. Chouteau vy. Missouri Pac. R. 
Co., 122 Mo. 375, 22 SW 458, 30 SW 


299. 

59. Emrich v. Emrich, 129 App. 
Dive bi, 11382 NYS) L052: 

60. Park Dower p 110; 1 Scribner 
Dower p 198; Buckeride v. Ingram, 2 
Ves. Jr. 652, 30 Reprint 834. 

61. Bracton pp 98, 208; Code Litt. 
p 32a; Fletcher lib 5 c 23; Wyman vy. 
Oliver, 75 Me. 421. 

62. Boyd v. Hunter, 44 Ala. 705, 
719; Chase’s Case, 1 Bland (Md.) 206, 
17 AmD 277; Sykes v. Sykes, 49 Miss. 
190; Williams v. Cox, 3 Edw. (N. Y.) 
178; Chaplin v. Chaplin, 3 P. Wms. 
229, 24 Reprint 1040. 

“An estate for years or other mere 
chattel interest, interposes no im- 
pediment to a title of dower. If rent 
be reserved to the husband, the 
widow is entitled, upon endowment, 
to a proportionate part of such rent.” 
Boyd v. Hunter, supra. 

[a] Release of dower right to 
lessee.—A widow is entitled to dower 
in rents of lands leased by her hus- 
band, notwithstanding she executed 
a release to the lessee of her dower 
right. Such release only has the ef- 
fect of a confirmation of the tenant’s 
estate, and is not an abandonment of 
her dower as between herself and her 
husband’s heirs. Williams vy. Cox, 3 
Edw. (N. Y.) 178. 

[b] Joinder of wife in lease for 
years.—If a wife joins her husband 
in a lease for years, she is still en- 
titled to dower in the rent. Herbert 
vV., Wren, #7. Cranch? .@.uS,) 369,43) i, 
ed. 374. 

63. See cases infra this note. 

{a] Right of wharfage.—A_ pier 
erected for the use of a wharf, the 
wharf itself being attached to the fee 
of a street, under and in pursuance 
of a statute, and by the permission 
of the city giving a right to use 
and maintain the pier in perpetuity, 
upon land under water belonging to 
the state, is real property and there- 
fore subject to the dower right of the 
widow of the owner of the fee of the 
street and wharf to which the pier is 
attached. Bedlow v. Stillwell, 158 
N. Y. 292, 538 NE 26 [aff 91 Hun 384, 
36 NYS 129]. 

{[b] Right of ferry.—Dower has 
been allowed in a ferry franchise ap- 
purtenant to land. Stevens v. Stev- 
ens, 3 Dana (Ky.) 371. 

{c] Riparian accretions. — The 


of fishing,®! rents,°? or any other similar right ap- 
pendant to and growing out of the realty may be 
allotted to a widow for her dower.** 

3. Estates at Will, and Revocable Li- 
If the husband’s interest in lands is in the 
-nature of an estate at the will of the grantor, or 
is a revocable privilege or license to use lands for 
a certain specified purpose, there can be no dower 
under the common law.** 

[§ 37] 4. Corporate Stock. 
held that shares of stock in land, ferry, and rail- 
road corporations, whose property consisted en-_ 
tirely or chiefly of land, were real estate and as 
such subject to dower.%® 
agreed, and in some states expressly provided by 
statute, that such shares are personal property, and 
a widow therefore is not entitled to dower therein,®® 


It was formerly 


But it is now generally 


widow of one who, during coverture, 
was a riparian proprietor becomes 
dowable upon his death in the accre- 
tions to the riparian estate. Gale v. 
Kinzie, 80 Ill. 132; Lombard v. Kin- 
zie, 73 Ill. 446. 

[d] DGands under water—A widow 
is entitled to dower in flats owned 
by her husband, although they iare 
covered by tide waters and remain 
unimproved down to the time of his 
decease. Brackett v. Persons Un- 
known, 538 Me, 238, 87 AmD 548. 

[e] Water rights.—A widow is 
not entitled to dower in the right to 
take and use for hydraulic purposes 
a portion of the surplus waters of the 
Hrie canal granted by the canal com- 
missioners. Kingman v. Sparrow, 12 
Barb. (N. Y.) 201. 

{[f] Advowson.—There is dower in 
an advowson if it is in gross or ap-~ 
pendant. Howard y. Cavendish, Cro. 
Jac. 621, 79 Reprint 535. 

64. Black v. Elkhorn Min. Co., 163 
U.S. 445, 16 SCt 1101, 41, Li ed.9221 
[aff 52 Wed. 859, 3 CCA 312]; Duncan 
v. Navassa Phosphate Co., 137 U. S. 
647, 11 SCt 242, 34 L. ed. 825 [aff 
385 Fed. 474]. 

[a] The right conferred by the 
United States, under the Guano Is- 
lands Act of 1856 (Rev. St. § 5570 
et seq) upon the discoverer of guano 
and his assigns to occupy at the 
pleasure of congress, for the purpose 
of removing the guano, an island 
determined by the president to ap- 
pertain to the United States, is not 
such an estate in land as to be sub- 
ject to dower, notwithstanding the 
act of 1872 c 81 (Rev. St. § 5572) ex- 
tending the provisions of the act of 
1856, “to the widow, heirs, executors 
or administrators of such discoverer” 
if he dies before fully complying 
with its provisions. Duncan y. Na- 
vassa Phosphate Co., 137 U.S. 647, 11 


ae 242, 34 L. ed. 825 [aff 35 Fed. 
4]. 
{b] Mining claim.—The mere pos- 


sessory right given by Rev. St. 

2322 to the locator of a mining claim 
is not such an estate that dower can 
be predicated thereon by state legis- 
lation as against the United States 
or its grantee. Black y. Elkhorn 
Min. Co., 163 U. S, 445, 16 SCt 1101, 
41 L. ed. 221 [aff 52 Fed. 859, 3 CCA 


3127, 

65. Copeland v. Copeland, 7 Bush 
(Ky.) 349; Price v. Price, 6 Dana 
(Ky.) 107; Buckeride v. Ingram, 2 
Ves. Jr. 652, 30 Reprint 824. And 
see Corporations § 510. 

66. McDougald v. Hepburn, 5 Fla. 
568 (land company); Russell v. 
Temple, 8 Dane Abr. (Mass.) 108; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 38-40] 


[§ 38] 5. Crops and Timber.°’ 
band conveys a growing crop to secure payment of a 
debt and dies, such crop being personalty of which 
the husband did not die seized, the widow is not 
entitled to dower in the crops, although she did not 
Timber while standing 
on the land is of course part of the realty and the 
widow’s dower attaches, but if severed prior to 
the death of the husband it becomes personalty, 
and the widow cannot claim dower therein.®® 

[§ 39] 6. Mines and Quarries.”° 
quarries owned by the husband in fee and opened 
and worked at any time during coverture are sub- 
ject to dower.’ And it makes no difference whether 
the husband continued to work them to the period 
of his death, or whether they have been continued 
since his death by the heir or his assignee.’? 
right extends to lands which have been leased by 
the husband for mining purposes, although no mines 


join in the conveyance.®® 


Poillon v. Poillon, 90 App. Div. 71, 75, 
85 NYS 689; Johns vy. Johns, 1 Oh. 
St. 350 (railroad company). And see 
Corporations. 

67. Right to crops on land as- 
signed as dower see infra § 413. 


Be Street v. Saunders, 27 Ark. 
69. Hallett v. Hallett, 8 Ind. A. 


305, 34 NE 740; Delaney v. Manshum,; 
146 Mich. 525, 109 NW 1051; Mida- 
yette v. Grubbs, 145 N. C, 85, 58 SH 
‘795, 18 LRANS 278 (holding that, as 
a conveyance of standing timber to 
be removed within a specified time 
creates a determinable fee in realty 
which passes on the death of the 
grantee to his heirs, it is Subject to 
the dower interest of the widow, 
which is determinable as to timber 
not removed within the time speci- 
fied). 

70. Rights of life tenants and re- 
maindermen generally see Estates 
[16 Cyc 625]. 

Right to work mines or quarries 
see infra § 418. 

71. Ill—Priddy v. Griffith, 150 
Tll. 560, 37 NE 999, 41 AmSR 397; 
Lenfers v. Henke, 73 Ill. 405, 24 AmR 
263. 

Ind.—Hendrix v. McBeth, 61 Ind. 


473, 28 AmR 680. 

Ky.—Daniels y. Charles, 172 Ky. 
238, 189 SW 192; Kentucky River 
‘Consol. Coal Co. v. Frazier, 161 Ky. 
374, 170 SW 986; Whittaker v. Lind- 
ley, 3 SW 9, 8 KyL 690. 

Me.— Moore vy. Rollins, 45 Me. 
493. 

Mass.—Adams vy. Briggs Iron Co., 
7 Cush. 361, 367; Billings v. Taylor, 
10 Pick. 460, 20 AmD 533. 

N. J.—Gaines v. Green Pond Iron 
Mink Gomes Ne dn ds 60350 eed av; 
Reed, 16 N. J. Eq. 248; Rockwell v. 
Morgan, 13 N. J. Eq. 384. 

N. Y.—Coates v. Cheever, 1 Cow. 
460. 

Pa.—Shupe v. Rainey, 255 Pa. 432, 
100 A 188; Sayers v. Hoskinson, 110 
Pa. 473, 1 A 308; Irwin v. Covode, 24 
Pa. 162; Neel v. Neel, 19 Pa. 323; 
Maffet’s Hst., 8 Kulp 184. 

Menni—_ Cut avi Clirte Si wenn: eT, 
9 SW 360. 

Va.—Crouch v. Puryear, 1 Rand. 
(22 Va.) 258, 10 AmD 528; Findlay 
v. Smith, 6 Munf. (20 Va.) 134, 8 
AmD 733. 

W. Va.—Reynolds v. Whitescarver, 
66 W. Va. 388, 66 SH 518. 

Eng.—See Rex yv. Dunsford, 2 A. & 
E. 568, 29 ECL 267, 111 Reprint 219; 
Hoby vy. Hoby, 2 Ch. Cas. 160, 22 
Reprint 894, 1 Vern. Ch. 218, 23 Re- 
print 425; Quarrington vy. Arthur, 10 
M. & W. 335, 152 Reprint 498; Thynn 
v. Thynn, Style Pr. Reg. 67; Stough- 
ton v. Leigh, 1 Taunt. 402, 127 Re- 
print 889 (leading English case). 

[a] “fhe reason for the general 
rule applicable to opened mines is 
that the lands had been devoted to 
mining purposes by the decedent dur- 


DOWER 


Where a hus- 
commenced.‘ 


drilled.*® 


Mines and 


[§ 40] 


The 


ing his lifetime, and the mode of en- 
joyment and the source of profit had 
been fixed and determined by him. 
In such cases mining is a mere mode 
of use and enjoyment, fixed by the 
owner, and to extract the minerals is 
but to take the accruing profits from 
the land.” Daniels yv. Charles, 172 
Ky. 238, 242, 189 SW 192. 

{b] Grant of mineral rights.— 
Dower’ is due of mines whether the 
mines are under the husband’s own 
land or have been absolutely granted 
to him to take the whole stratum in 
the land of others. Such a grantisa 
grant of a real hereditament in fee 
simple. Stoughton v. Leigh, 1 Taunt. 
402, 127 Reprint 889. 

{e] Not confined to part actually 
dug.—The right of dower in a quarry 
is not confined to the part actually 
dug, but it must be considered that 
the whole lying together as one tract 
belonging to one estate is opened. 


Billings v. Taylor, 10 Pick. (Mass.) 
460, 20 AmD 588. 
72.) Billing sp0ven vlayvlor . LOB APick: 


(Mass.) 460, 20 AmD 533; Gaines v. 


Green Pond Iron Min. Co., 33 N. J. 
Eq. 603. 
73. Priddy v. Griffith, 150 Ill. 560, 


37 NE 999, 41 AmSR 397; Daniels v. 
Charles, 172 Ky._238, 189 SW 192. 

fa] To what land right confined. 
—The rule that where a valid min- 
ing lease has been made by a hus- 
band his widow is entitled to dower 
in the royalties applies only in the 
event that the royalties are paid on 
minerals mined from the land of 
which she is endowed, and where any 
coal is mined in the future, she may 
present her claim in an action there- 
for. Daniels v. Charles, 154 Ky. 232, 
157 SW 32. 

74. Campbell v. Lynch, 81 W. Va. 
374, 94 SE 739. 


75. Campbell v. Lynch, 81 W. Va. 
374, 94 SE 739. 
[a] Rule applied.—Where land 


subject to an oil and gas lease was 
partitioned and dower assigned to 
the widow before any wells were 
drilled, by decree not mentioning roy- 
alties, and wells were afterward 
drilled, the widow was entitled to 
dower in all royalties from all wells 
drilled on the entire leased tract. 
Campbell v. Lynch, 81 W. Va. 374, 


94 SE 739. 

76. Daniels v. Charles; 172 Ky. 
238, 189 SW 192; Kentucky River 
Cons. Coal Co. vy. Frazier, 161 Ky. 
374, 170 SW 986; Coates v. Cheever, 
1 Cow. (N. \Y.) 460; Stoughton v. 
Leigh, 1 Taunt.- 402, 127 Reprint 
889. And see cases supra note 71. 

[a] Reason for rule—‘A dow- 
eress has no right to mine coal from 
unopened mines, or cut timber, other- 
wise than as subservient to a com- 
fortable enjoyment of her life estate. 
A sale or commercial use of coal so 
mined, or timber so cut, is an act of 
waste and lessens the estate of the 


Unopened mines or quarries. 
there can be no dower in unopened ‘mines or quar- 
ries on the husband’s lands, even if such lands 
have been assigned to the widow as her dower.*® 
However, this doctrine is subject to qualification in 
some jurisdictions."* 

7. Unimproved Lands. 
is not affected by statute, it is very generally held 
that a widow is entitled to dower in wild or unim- 
proved lands of which her husband died seized.7® 
In some states, however, the widow is excluded from 
dower in wild and uncultivated lands, unless used 
in connection with the dwelling house or with eulti- 
vated lands, in which ease she is entitled to dower.” 
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were opened until after the right of dower had 
So where the land is subject to oil 
or gas leases, the widow is entitled to dower in 
the rents or royalties,’* even of wells thereafter 


At common law 


Where the rule 


remainderman, and, for that reason, 


is not . permissible.” Daniels v. 
rapes 172. Ky. 238, 241, 189 USiW 
[b] Coal in place is “real estate’ 


within the meaning of the statute 
giving the wife dower in all her hus- 
band’s real estate of which he was 
seized in fee at any time during 
coverture, and, although she may not 
mine it, if it is sold she has dower 
in the proceeds. Reynolds v. Whites- 
carver, 66 W. Va. 388, 66 SE 518. I 

77. Lenfers v. Henke, 73 Ill. 405, 
410, 24 AmR 263 (where it was said: 
“As we have seen, it is not waste in 
her [the widow] to work mines 
opened by her husband, and, by a 
parity of reasoning, we reach the 
conclusion, it is not waste for her 
to work mines opened by the heir 
before assignment of dower. At all 
events, she would be entitled to dow- 
er in the profits in case the mines 
should be worked by the heir or 
owner of the fee, before assignment 
of dower’); Seager v. McCabe, 92 
Mich, 186, 52 NW 299, 16 LRA 247; 
Willford v. Heimhoffer, 25 Oh. Cir. 
Ct. 748 (holding that the widow is 
entitled to the oil produced from land 
generally assigned and confirmed to 
her as dower, although the wells are 
sunk and the oil produced after her 
husband’s death). 

78. Ark.—Pike v. Underhill, 24 
Ark. 124. 
{parr cRepman v. Schroeder, 10 Ga. 


1p Sennebly v. Schnebly, 26 Ill. 
Ky.—Hickman v. Irvine, 3 Dana 
Me.—Leavitt v. Tasker, 107 Me. 33, 

(6A 953; 

Ge eee re Campbell, 2 Dougl. 
N. J.—Brown v. Richards, 17 N. J. 

Eq. 32. 

N. Y.—Walker 10 

Wend. 480. 

Oh.—-Allen v. McCoy, 8 Oh. 418. 


Va.—Macaulay v. Dismal Swamp 
Land Co., 2 Rob. (41 Va.) 507. 


v. Schuyler, 


ANE S.—Titus v. Haines, 11 N. S. 
79. Ford v. Erskine, 50 Me. 227; 


Stevens v. Owen, 25 Me. 94; Mosher 
v. Mosher, 15 Me. 3871; Kuhn vv. 
Kaler, 14 Me. 409; Shattuck v. 
‘Gragg, 23 Pick. (Mass.) 88; White v. 
Cutler, 17 Pick. (Mass.) 248; White 
v. Willis, 7 Pick. (Mass.) 143; Webb 
v. Townsend, 1 Pick. (Mass.) 21, 11 
AmD 132; Fuller v. Watson, 7 N. H. 
341; Johnson v. Perley, 2 N. H. 56, 9 
AmD 35. 

[a] “The reason for this rule is, 
that dower being an estate for life 
only, woodland can be of no _ prac- 
ticable value to the tenant in dower, 
as it cannot be improved nor the 
wood cut off by her without liability 
for waste. As to woodland connected 
with the improved land, a different 
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[§ 41] 8. Lands Dedicated to Public Use. A 
widow is not entitled to dower in land dedicated to 
a public use.®° 

[§ 42] 9. Proceeds of Sale or Condemnation of 
Land—a. In General. 
are sold after his death under a statute or by order 
of court, courts of equity will generally allow a 
widow her dower out of the proceeds of such sale, 
rather than assign it out of the real estate itself.®+ 
And where lands are sold for a specific purpose after 
the husband’s death free from the widow’s dower, 
her dower attaches to the surplus proceeds of such 
sale,®* the general rule being that such surplus shall 
be considered as land so far as to vest it in the 
persons who would have been entitled if the land 
had remained unsold.** Where land has been sold 
for a specific purpose, although the wife joined in 
the conveyance, the surplus has been held subject to 
her right of dower,** but this doctrine is not uni- 
versally accepted.®® Where a husband conveys his 
lands by voluntary assignment for the benefit of his 
creditors, without his wife joining with him in such 


rule prevails, as in such case she 
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Where the husband’s lands 


the summer, or valuable for a sum- 


re 


[§§ 41-44 


conveyance, she is entitled to dower in the entire 
proceeds of the sale;8* and where the wife joins with 
her husband in a deed of trust. of lands for the 
benefit of creditors, she is entitled upon the death 
of the husband to dower in the proceeds of the 
sale of such lands after the payment of the hus- 
band’s debts.8” 

[§ 43] b. Sale Directed by Testator. Where 
land is directed to be sold by a testator, and the 
proceeds to be distributed among the persons named 
in the will, neither of such persons takes such an 
interest in-the land as to entitle his wife to dow- 
er.68 But where such proceeds are directed to be re- 
invested in land, they will be regarded as so in- 
vested, and the widow will be entitled to dower in 
the fund, although it has not been so invested.®® 

[§ 44] c. Sale to Satisfy Mortgage.°° In the 
absence of special statutory regulation,®t where 
a wife joins with her husband in a mortgage, and 
the premises are sold upon a foreclosure after the 
husband’s death, the widow is entitled to dower in 
any surplus remaining after the satisfaction of 


pending a suit in equity for its par- 


would be entitled to wood necessary 
for fuel and for repairs of buildings, 
fences, etc.” Ford v. Erskine, 50 Me. 
227, 230. See also Conner vy. Shep- 
herd, 15 Mass. 164 (where the same 
reason was assigned). 

[b] Land brought into state of 
cultivation by husband’s grantee.—A 
widow is not entitled to dower in 
land which was wild when alienated 
by the husband, but which had been 
brought into a state of cultivation by 
the grantee at the time when dower 
was demanded. Webb v. Townsend, 
1 Pick. (Mass.) 21, 11 AmD 132. 

{c] Land used in connection with 
lumber business.—Under the Pub. St. 
(1901) ¢ 195 § 4, declaring a widow 
shall not be entitled to dower in any 
lands, unless during the marriage 
they were in a state of cultivation, or 
were used or kept as a wood or tim- 
ber lot, and occupied with some farm 
or tenement owned by the husband, 
it is immaterial, such conditions not 
existing, that the land, which was 
timber land, was a part of the hus- 
band’s lumber business, as much as 
the mill in which he converted the 
trees into lumber. Snow v. Snow, 75 
N) -H./483, 75° A 881. 

{d] Land separated from home- 
stead by land of other persons.—A 
widow is dowable in land which at 
the time when it was owned by her 
husband during the coverture was 
a wood and pasture lot, situated a 
mile distant from his homestead and 
separated therefrom by land of oth- 
er persons, but used by him as a pas- 
ture appurtenant to his homestead, 
althouzh such land has since that 
time become wholly woodland. Shat- 
tuck v. Gragg, 23 Pick. (Mass.) 88. 

{e] What is a state of cultiva- 
tion.— (1) Lands must be considered 
“in a state of cultivation” when they 
are not in the original state of na- 
ture, or, after being cleared and 
worked, have not reverted to a sim- 
ilar state. Johnson v. Perley, 2 
We Et.50;, 9 Am D 35." (2) But-arstate 
of cultivation being the converse of 
a state of nature, land which one, be- 


fore marrying, permitted to revert to 
its natural condition was not in a 
state of ‘cultivation’ during the 
marriage, so as to entitle his widow 
to dower therein, under the Pub. St. 
(1901) ec 195 § 4, even if so permit- 


ting it to revert is forestry, and al- 
thougn when, each year, he removed 
mature trees, he did it so as not to 
damage small ones. This does not 
amount to cultivation. Snow ‘v. Snow, 
15 N. H. 488, 484, 75 A 881. 

{fl What is not wild land.—(1) 
Land v: aluable for pasturage during 


mer resort as laid out by the de- 
ceased owner, and which may be oc- 
cupied and improved by the widow 
without committing waste, is not 
“wild land,’ within Rev. L. c 132 § 
3, declaring that a widow shall not 
be entitled to dower in wild land, and 
the same may be set off to her as 
dower. Goodspeed v. Lawrence, 208 
Mass. 258, 94 NE 395. (2) A widow 
is entitled to dower in flats owned by 
her husband, although they are cov- 
ered by tide waters and remain un- 
improved down to the time of his de- 
cease. “The widow is not dowable 
of wild lands, because clearing them 
by cutting the trees would be deemed 
waste... But it would not seem to be 
waste to lease the flats or to permit 
the erection of a wharf thereon.” 
Brackett v. Persons Unknown, 53 Me. 
238, 246, 87 AmD 548. 

{g] In Arkansas, by special stat- 
utory provision, a widow entitled to 
homestead and dower in the dwelling 
house and farm thereto attached is 
so entitled only to the lands that 
were enclosed and ocupied as a farm. 
Johnson v. Johnson, 106 Ark. 9, 152 
Sw 1017. 

{h] In Ontario, where a lot is not 
in a state of nature at the death of 
the husband, but is improved for 
the purposes of cultivation in part, 
the widow’s dower attaches upon the 
whole lot, and she is entitled to have 
one third of such part of the lot as 
is not woodland assigned to her, and 
one third of such as is woodland, 
with the right to take firewood for 
her own use and timber for fencing 
the other part from the woodland. 
A McIntyre, 7 Ont. L. 548, 3 OntWR 


80. See Dedication § 138%. 

81. Ala.—Chaney vy. Chaney, 38 
Ala. 35; Williamson vy. Mason, 23 Ala, 
488. 

; Ill.—Bonner v. Peterson, 44 Ill. 

Be: 


Md.—Maccubbin v. Cromwell, 2 
Harr. & G. 443. 

N. J.—Schmitt v. Willis, 40 N. J. 
Eq. 515, 4 A 767; Cook v. Cook, 20 
Nera IOs te... 

N. Y¥.—Roulston y. Roulston, 64 
N. Y. 652 mem. 

S. C.—Jeffries v. Allen, 33 S. C. 
268, 11 SH'764 

But see Tiner v. Christian, 27 Ark. 
206 (holding that on a sale of land 
by the administrator under order of 
the probate court, the widow must 
look to the specific estate rather than 
ve fund arising from the sale there- 
of). 
fa] One purchasing shares of cer- 
tain tenants in common of land, 


tition, becomes seized of such shares, 
and if he die, and the decree in the 
suit directs the land to be sold, his 
widow will be entitled to her dower 
in the proceeds arising from his 
shares. Church y. Church, 3 Sandf. 
Ch. (N. Y.) 434. 

82. Iowa.—Buzick 44 
Iowa 259, 24 AmR 740. 

Ky.—Brewer v. Vanarsdale, 6 Dana 


204. 

N. J.—In re Dowe, 68 N. J. Eq. 11, 
64 A 803; Schmitt v. Willis, 40 N. J. 
Eq. 515, 4 A 767 (sale to pay deced- 
ent’s debts). 

Tenn.—Williams v. Woods, af 
Humphr. 408. 

Va.—Hurst v. Dulaney, 87 Va. 444, 
12 SE 800. 

83. Williamson v. Mason, 23 Ala. 
488; Oberly v. Lerch, 18 N. J. Eq. 
346 [aff 18 N. J. Eq. 575]. See also 
Conversion § 54. 

84, McClain v. McClain, 152 Ky. 
206, 1538 SW 2384, AnnCas1915A 155; 
Gwynne v. Hstes, 14 Lea (Tenn.) 662; 
Hollis v. Hollis, 4 Baxt. (Tenn.) 524; 


v. Buzick, 


Broyles v. Nowlin, 3 Baxt. (Tenn.) 
191; Daniel v. Leitch, 13 Gratt. (54 
Va.) 195. 

85. Kauffman v. Peacock, 16 Ill. 


A582 Pfaff T1611. 212,73 ING; 749) 
(holding that a woman who joins 
her husband in a trust deed for pay- 
ment of his debts loses her dower in 


the surplus). 


86. Blackman’s Est., 6 Phila. 
(Pa.) 160. 
{a] When entitled to dower in 


surplus only.—Where a husband with 
the concurrence of his wife mort- 
gaged his real estate, of which he 
was seized in fee, and afterward for 
the benefit of his creditors executed 
a deed in trust of the same property, 
but his wife did not concur in the 
deed of trust, and the property was 
sold by the trustees, and the surplus 
beyond the amount necessary to pay 
the mortgage debt was claimed by a 
judgment creditor, it was held that 
the widow was entitled to dower in 
the surplus only. Bank of Commerce 
v. Owens, 31 Md. 320. 1 AmR 60. 

37., Pricey. Hobbs, “47 Mdwas5os 
Miller v. Miller, 42 Mad. 631. 

88. Berrien v. Berrien, 4 N. J. Eq. 
37; Hoover v. Landis, 76 Pa. 354, 

Equitable conversiou see ‘Conver- 
sion § 25. 

89.. Haggard v. Rout, 6 B. Mon. 
(Ky.) 247. 

90. During husband’s lifetime see 
infra § 97. 

91. See statutory provisions. 

[a] Statutes in Kentucky (1) pro- 
vide that if the wife joins in a con- 
veyance creating a lien upon her 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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eS 44) 


the mortgage debt and costs,®? and she is entitled 
to have dower in kind if this will not prevent satis- 
Where the fore- 
closure takes place before the husband’s death, the 
authorities differ as to the widow’s right of dower 
In some states the right is pro- 
tected and fully preserved,®* but in other states 
such surplus is held to belong absolutely to the 
husband freed from dower rights and subject to 
the claims of the husband’s creditors and _heirs.% 


faction of the mortgage debt. 


in the surplus. 


How estimated. By the weight 


husband’s lands, and the lands so en- 
cumbered are sold to satisfy such 
lien, she shall not be endowed there- 
of, but may have compensation out of 
the surplus. Gen. St. c 52 art 4 § 
5. (2) Under this statute, the wife 
is not entitled to dower in land of 
the husband sold to satisfy a lien 
created by a mortgage in which she 
joined, a mortgage being a “deed” 
within Gen. St. c 52 art 4 § 5. The 
statute makes no distinction be- 
tween sales made on order of court 
and those made by the owner, and 
liens for purchase money are placed 
in the same class with liens created 
by deed in which the wife joined. 
Schweitzer v. Wagner, 94 Ky. 458, 22 
SW coc, Lo aK 229, 1(3) oShe is, 
however, entitled to dower in the 
surplus remaining after sale on fore- 
closure after the husband’s death. 
Hiller v. Nelson, 118 SW 292. 

92. Ark.—Hewitt v. Cox, 55 Ark. 
225, 15. SW. 1026, 17 SW 873. 

Del.—Cornog v. Cornog, 3 Del. Ch. 
407. 
Tll.— Kauffman v. Peacock, 115 Ill. 
~213,°3 INE 749. 

Ind.—Clements v. Davis, 155 Ind. 
624, 57 NE 905; Purviance v. Emley, 


126 Ind) 419) 26 NH 16%; Perry -v. 
Borton, 25 Ind. 274. 
Iowa.—Trowbridge v. Sypher, 55 


Towa 352, 7 NW 567. 

N. J.—Vreeland v. Jacobus, 19 N. J. 
Eq. 231. 

Md.—Bank vf Commerce v. Owens, 
31 Md. 320, 1 AmR 60. 

Mich.—Burrall v. Clark, 61 Mich. 
624, 28 NW 739; Burrall v. Bender, 
61 Mich. 608, 28 NW 731 (both de- 
cided under a statute expressly pro- 
tecting the widow’s dower right in 
the surplus). 

N. J.—Burnet v. Burnet, 46 N. J. 
Eq. 144, 18 A 374; Brown v. Richards, 
17 N. J. Eq. 32; Hinchman vy. Stiles, 9 
N. J. Eq. 361; Hartshorne v. Hart- 
shorne, 2 N. Te BKq. 349. 

N. Y¥.—Elmendorf v. Lockwood, 57 
N. Y. 322 [aff 4 Lans. 393]; Simar v. 
Canaday, 53 N. Y. 298, 13 AmR 523% 
Mathews v. Duryee, 3 Abb. Dec. 220, 
4 Keyes 525 [aff 45 Barb. 69]; Vartie 
v. Underwood, 18 Barb. 561; Denton 
v. Nanny, 8 Barb. 618; Shueler v. 
Levy, 73 Misc. 25, 130 NYS 600 (ex- 
penses of proceeding deducted before 
dower); New York L. Ins. Co. v. 
Mayer, 19 AbbNCas 92 [aff 14 Daly 
318 (aff 108 N. Y. 655 mem, 15 NE 
444 mem)]; Snelling v. McIntyre, 6 
AbbNCas 469; Hawley v. Bradford, 9 
Paige 200, 37 ‘AmD 390; Titus v. Neil- 
son, 5 Johns. Ch. 452° Tabele v. 
Tabele, 1 Johns, ae 45; Smith v. 
Jackson, 2 Edw. 

N. C.-—Bailey Vv. Spanley 172 N: C. 
671, 90 SE 803. 

Oh.—State Bank v. Hinton, 21 Oh. 
St. 509; Baker vy. Fetters, 16 Oh. St. 


596; Savings Soc. v. Drake, 10 Oh. 
Gir. Gt 59; 6 iOh. Cir.” Dec. 31; 
Holmes v. Book, 1 OhS&CP 665, 1 Oh 
NP 58. 

R. I.—Chaffee v. Franklin, 11 R. I. 
578. 

S. C.—Keith v. Trapier, 22 S. (OF 
Hq. 63 


Tenn. —Hopkins v. Bryant, 85 Tenn. 


520, 3 SW 827; Gwynne v. Hstes, 14 
Lea 662; Thompson v. Cochran, 7 
Humphr. 72, 46 AmD 68. 


Va. —Hoy v. Varner, 100 Va. 600, 42 
SE 690. 
Ont.—Re Auger, 26 Ont. L. 402, 3 
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mortgages, 
of authority the 


OntWN 1264, 20 OntWR 656, 22 Ont) 
WR 118, 5 DomLR 680, AnnCas1913B 


1307. 
(W. Va.) 95 


Tal “Right to dower in kind.—In 
the case of a purchase-money lien on 
land owned by her’ husband in his 
lifetime, a widow is entitled to dower 
in kind in the land, if it will sell 
subject to her dower for a sufficient 
sum to pay such lien debt, or if part 
thereof sold free of her dower, leav- 
ing a sufficient portion to sustain the 
assignment of dower, will sell for 
such sum, or if sale of part of it free 
of dower and the residue, subject to 
full dower, will produce such sum. 
She may also obtain such dower by 
redeeming the land from the lien. 
If the land will sell for more than 
enough to pay the debt, and the cir- 
cumstances are such as preclude as- 
signment of dower in kind, she is 
entitled to a gross sum equal to her 
dower in the surplus, payable out of 
the proceeds of the sale of the whole 
of the land free of dower. Sleeth v. 
Taylor, (W. Va.) 95 SE 597. 

94. Ky.—Tisdale v. Risk, 7 Bush 
139. 

N. J.—Turner v. Kuehnle, 71 N. J. 
Eq. 466, 64 A 478; Schmitt v. Willis, 
40 N. J. Eq. 515, 4 A 767; Vreeland 
Va JACObUS ALO IN. Jacq, col. 

N. Y.—Mills v. Van Voorhies, 20 
N. Y. 412, 10 AbbPr 152; Mathews v. 
Duryee, 3 Abb. Dec. 220, 4 Keyes 
525; Raynor v. Raynor, 21 Hun 36; 
Elmendorf -v. Lockwood, 4 Lans. 393 
[aff 57 N. Y.-322]; Vartie v. Under- 
wood, 18 Barb. 561; Denton v. Nanny, 
8 Barb. 618 [overr contra expressions 
in Titus v. Neilson, 5 Johns. Ch. 452; 
Bell v. New York, 10 Paige 49]; 
Jackson v. Edwards, 7 Paige 386 [aff 


Sleeth v. Taylor, 


22 N. Y. 498]. Contra Frost v. Pea- 
cock, 4 Edw. 678. 

Oh.—Unger v. Leiter, 32 Oh. St. 
210. 


ane I.—De Wolf v. Murphy, 11 R. I. 
30. 


Rt C.—Keith v. Trapier, 8 S. C. Eq. 

Va.—Robinson vy. Shacklett, 29 
eee (70 Va.) 99 (construing stat- 
ute). 


W. Va.—Bassell v. Caywood, 54 
W. Va. 241, 46 SE 159, 66 LRA 880; 
Holden v. Boggess, 20 W. Va. 62. 

Eng.—Dolin v. Coltman, 1 Vern. 
Ch, 294, 23 Reprint 478. 

Ont.—Gemmill v. Nelligan, 26 Ont. 
307; Pratt v. Bunnell, 21 Ont. 1; Re 
Croskery, 16 Ont. 207. 

95. Kauffman v. Peacock, 115 Ill. 
3 NE 749° [afi <16—T1) Ay. 5827; 
Dean v. Phillips, 17 Ind. 406; Hiller 
v. Nelson, (Ky.) 118 SW 292 (under 
statute providing that there shall 
be no dower in surplus received or 
disposed of by the husband in his 


lifetime); Newhall v. Lynn Five 
Cents Sav. Bank, 101 Mass. -428, 3 
AmR 3887. 

[a] Reason for rule.—‘“‘The title 


of her husband, in the real estate in 
which she claimed an interest, has 
been wholly defeated by a paramount 
title in the mortgagee. His right of 
redemption has been converted into 
a claim upon the surplus money in 
the hands of the mortgagee. The 
eontingency has arisen to which her 
inchoate right of dower was original 
ly subject. Uer husband’s estate in 


the land was subject to be converted 
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dower interest should be confined to one third of 
the surplus, after deducting the entire amount due 
on the mortgage,®® and particularly is this true in 
the ease of purchase-money mortgages,®? although 
the widow did not join in such mortgage,®® or al- 
though it was executed before marriage.*® 
distinction is sometimes made in this respect be- 
tween purchase-money mortgages and other mort- 
gages, it being held that, in case of purchase-money 
the widow is dowable of the surplus 
alone,! while in the case of other mortgages she is 


But a 


into personalty by a sale under the 
mortgage. It has been so converted, 
and belongs to those who are en- 
titled to his personal estate. Var- 
num v. Meserve, 8 Allen (Mass.) 158. 
At any time before the sale, as we 
have seen, she could bring her bill 
to redeem, and protect herself suf- 
ficiently against an unreasonable re- 
fusal, on the part of her husband’s 
assignees, to pay the mortgage, espe- 
cially when such refusal is with in- 
tent to defeat her interest, by suf- 
fering a sale to be made. It is too 
late, after a foreclosure, and a con- 
version of the estate into money, for 
an application on her part to share in 
the proceeds. She is as much barred 
of her right, as if the foreclosure 
had been without sale, by entry for 
breach of condition, and lapse of 
time. Pitts v. Aldrich, 11 Allen 
(Mass.) 3%. Foreclosure by sale 1s 
declared to be effectual to bar all 
claim or possibility oi dower in the 
property. Gen. Sts. c 140 § 44.” 
Newhai! v. Lynn‘ Five Cents” Sav. 
Bank, 101 Mass. 428, 431, 3 AmR 387. 

96. Virgin v. Virgin, 189 Ill. 144, 
59 NE 586; Hall v. Marshall, 139 
Mich. 123, 102 NW 658, 11 AmSR 
404; Hoy v. Varner, 100 Va. 600, 42 
SE 690. And see cases supra notes 
92, 94. See also infra §§ 85, 86. 

97. Ky.—Ratcliffe v. Mason, 92 
ee 190, 17 SW 4388, 13 Kyl 551. 


Hq. 466, 64 A 478 (mortgage assumed 
as part of purchase price). 

N. Y.—Blydenburgh vy. Northrop, 
13 HowPr 289. 

Oh.—Fox v. Pratt, 27 Oh. St. 512; 
Culver v. Harper, 27 Oh. St. 464. 

Tenn.—Thompson v. Cochran, 7 
Humphr. 72, 46 AmD 68. 


W. Va.—Sleeth v. Taylor, 95 SH 
eae George v. Cooper, 15 | Vids 
, 98. Thompson y. Lyman, 28 Wis. 
66. 

99: Culver iv. Harper, 27 Oh. St 


464; Kern v. Kern, 15 Oh, Cir. Ct. N. 
S. 279 (reviewing and comparing 
cases, and holding the widow en- 
titled to dower only in the surplus 
where the mortgage was made by the 
husband and the default occurred be- 
fore marriage); Crafts v. Crafts, 13 
S. C. L. 54; Dobbin v. Dobbin, 11 Ont. 
534, 535 (where the court said: “He 
[the husband] died possessed of no 
other property. The mortgage is 
paramount to the wife’s dower, which 
attached only upon the equity of re- 
demption. No question of surety- 
ship, therefore, arises in virtue of 
her relinquishing her dower for the 
husband’s benefit by joining in the 
mortgage. She cannot found any 
claim, therefore, to have the heir’s 
estate onerated with the payment 
of this mortgage in order to give her 


the full measure of her dower at 
law’’). 

1. In re Hays, 181 Fed. 674, 104 
CCA 656 [construing Ohio law]; 
Nichols v. French, 83 Oh. St. 162, 93 
NE} SO75s box .veoeract, 21 Oh] St. bier 
Culver v. Harper, 27 Oh. St. 464; Re 


Auger, 26 Ont. L. 402, 3 OntWN 1264, 
22 OntWR 118, 5 DomLR 680, Ann 
Cas1913B 1307 [rev 3 OntWN 3877]; 
Pratt v. Bunnell, 21 Ont. 1; Re Hop- 
kins, 8 Ont. Pr. 160; Campbell v. Ca- 
nadian Bank, 19 Grant Ch. (U. CGC.) 
324; Thorpe y. Richards, 15 Grant Ch. 
(U. C.) 4038. But see Hickey v. Co- 
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dowable of the whole sum for which the mortgaged 
lands sold, but payable only out of the surplus re- 
maining after the mortgaged debt has been paid.” 

Charge on land. When land is sold under a mort- 
gage, and there is a surplus remaining after paying 
the mortgage debt, in which the wife or widow has 
a dower interest, the land is not liable in the hands 
of the purchaser for such dower interest,? nor is the 
purchaser bound to see to the application of the pur- 
chase money,* or that an order is entered for the 
protection of the right of the wife in the event of 
her surviving her husband, if the sale is made in 
the lifetime of the husband. It has been held, 
however, that the contingent right of dower in the 
surplus continues as a charge on the land unless 
it was expressly sold free from such right.° Where 
a purchase-money mortgage is foreclosed pursuant 
to a fraudulent scheme to cut off the wife’s dower 
in the surplus, equity may charge the dower in- 
terest on the land.* 

[§ 45] d. Condemnation Proceedings. Where 
a husband’s land is taken and condemned for a pub- 
lic use after his death, his widow having dower in 
the land is held to have dower in the money paid 
as compensation for its appropriation to the pub- 
lic.’ The effect of condemnation in the lifetime of 
the husband is elsewhere considered.® 

[§ 46] 10. Personal Property and Choses in Ac- 
tion. The definition of dower at common law and 
generally under the statutes confines its application 


DOWER 


[§§ 44-48 


to real property, and a widow is not entitled to 
dower in her husband’s personal DiOPery or choses 
in action.1° In a few states, however, the statute 
gives ‘‘dower’’ in personal property also.11 And 
the word ‘‘dower’’ may stand so connected in a will 
as to mean the widow’s share of personal- property 
as well as dower in real property,!? or it may be 
used in its technical sense.1? Where personalty set- 
tled upon marriage to the use of the parties for 
life, with remainder to their issue, is converted into 
land by the husband after the death of the wife, 
his second wife will be entitled to dower in the 
land, although it is in other respects to be treated 
as personalty.'4 

[§ 47] 11. Insurance Money. Where insured 
buildings on an estate in which the widow is entitled 
to dower have been burned after the death of the 
husband, she is entitled to a portion of the insur- 
ance money,® and under some statutes, life insur- 
ance payable to the husband or his representatives 
is subject to dower.7® : 

[§ 48] B. Estates and Interests—l. Estates of 
Inheritance—a. In General.17 Dower, from its na- 
ture and essential characteristics, applies only to 
estates of inheritance, legal or equitable, and the 
husband must have had such an estate, at some time 
during the coverture, or by statute in some states at 
the time of his death, or the widow has no dower.*8 
Since the dower of the widow is a mere continuance 
of the estate of her husband, if his estate were less 


nine, 27-Oh. Cir) Ct. 369; 6 Oh. ‘Cir, Ct. 
N. S. 321, 3 OhNPNS 209 [aff 71 Oh. 
St. 548 mem, 74 NE 1137 mem, and 
expl In re Hayes, 181 Fed. 674, 104 
COAT TIT 

2. Finley v. Bank, 52 Oh. St. 624, 
44 NE 1135; Mandel v. McClave, 46 
Oh: St.7407, <22) Ni 290) 75 WR A 519,915 
AmSR 627 [disappr State Bank v. 
Enintone Zio Oh, «St. 50915) skainge Fv. 
Ballentine, 40 Oh. St. 391; Re Auger, 
26 Ont. L. 402, 3 OntWN 1264, 22 Ont 
WR 118, 5 DomLR 680, AnnCas1913B 
1307; Re Williams, 7 Ont. L. 156, 3 
OntWR 251; Martindale v. Clarkson, 
6 Ont. A. 1; Gemmill v. Nelligan, 26 
Ont. 307 *"[dist) Pratt v: Bunvell,~21 
Ont. 1]; Re Croskery, 16 Ont. 207; 
Re Hague, 14 Ont. 660; In re Zimmer- 
man, 7 Ont. 489, 3 OntWR 509; Re 
Hopkins, 8 Ont. Pr. 160; In re Rob- 
ertson, 24 Grant Ch. (U. C.) 442 [aff 
ZonGrant, Cn CUA.) 486s leit. Inere 
MecMorris, 8 CanLJ 284, and dist 
Campbell v. Royal Canadian Bank, 19 
Grant Ch. (U. C.) 344, and Thorpe v. 
Richards, 15 Grant Ch. (U. C.) 403, 
on the ground that the mortgages in 
those cases were for purchase 
money]; Doan v. Davis, 23 Grant Ch. 
(U. C.) 207; Lindsay v. Lindsay, 23 
Grant Ch. (U. C.) 210; Sheppard v. 
Sheppard, 14 Grant Ch. (U. C.) 174. 
Contra White v. Bastedo, 15 Grant 
Ch. (U. C.) 546. 

3. Miller v. Stump, 3 Gill (Md.) 
304; Robinson vy. Shacklett, 29 Gratt. 
G70: Vian)" 9.92 

4. Miller v. Stump, 8 Gill (Md.) 
3804; Robinson vy. Shacklett, 29 Gratt. 
CHO Viana 99: 

5. Robinson v. Shacklett, 29 Gratt. 
(70 Va.) 99. 

6. Bassell v. Caywood, 54 W. Va. 
241, 46 SE 159, 66 LRA 880; Holden 
v. Boggess, 20 W. Va. 62. 

oy LIMINIVCT: Vee ECLLOM ILC, wav lem ING wae 


Eq. 466, 64 A 478. See Newhall v. | 
Lynn Five Cents Sav. Bank, 101 
Mass. 428, 3 AmR 38" (where rem- 


edies of wife are considered). 
8. Lavery v. Hutchinson, 
86, 94 NE 6, AnnCas1912A 74; Bon- 
ner v. Peterson, 44 Ill. 253; 
Eas Te Ree 9) Hig, «79: 
9. See infra § 127. 


10. Ark.—Mulhollan vy. Thompson, |! 


249 Til. } 


In re} 


13 Ark. 232; Hill v. Mitchell, 5 Ark. 
608. 

Tll.— Williams v. Williams, 270 Ill. 
552, 110 NE 876. 

Iowa.—Ditson v. Ditson, 85 Iowa 
kg 52 NW 203; In re Davis, 36 Iowa 
4 


Me.—Dow v. Dow, 36 Me. 211; 
Brackett v. Leighton, 7 Me. 383; 
Perkins v. Little, 1 Me. 148. 

; Mass.—Johnson y. Goss, 132 Mass. 
74. 

Mich.—Stearns vy. Perrin, 130 Mich. 
456, 90 NW 297. 

Mo.—Weindel v. Weindel, 126 Mo. 
640, 29 SW 715; Bryant v. McCune, 49 
Mo. 546. 

Ane Y.—Hatch y. Bassett, 52 N. Y. 
Be I—Palmer vy. Palmer, 14 R. I. 
seni C.—Lamar v. Scott, 34 S.-C. L. 

[a] Rights of mortgagee’s widow. 
—The widow of a grantee in an ab- 
solute deed int2znded as a mortgage 
has no dower right. The mortgagee 
has no such estate as can be sold un- 
der execution. His widow has no 
right of dower in it. Upon his death 
the mortgage passes to his personal 
representative aS personal estate. 
Williams v. Williams, 270 Ill. 552, 110 
NE 876. 

{b] The statutory provisions for 
the admeasurement of dower do not 
apply to personal property. Howard 
v. Strode, 242 Mo. 210, 146 SW 792, 
AnnCasi918C 1057. 

Conversion of realty into person- 
alty see Conversion §§ 75, 76. 

11. See statutory provisions; and 
Mayo v. Arkansas Valley Trust Co., 
132 Ark. 64, 200 SW 505; Sharp v. 
Himes, ali2Z9 “Ark. )32%7196 SS weet. 
Stull v. Graham, 60 Ark. 461, 31 SW 
46; Hatcher v. Buford, 60 Ark. 169, 
29 SW 641, 27 LRA 507; Hewitt v. 
Cox, 55 Ark. 225, 15 SW 1026, 17 SW 
| 873; Lenow v. Fones, 48 Ark. 557, 4 
SW 56; Street v. Saunders, 27 Ark. 


| 554; Haynes y. Bessellieu, 25 Ark. 
449; Menifee v. Menifee, 8 Ark. 9; 
Hill v. Mitchell, 5 Ark, 608; Wood- 


| berry v. Matherson, 19 Fla. 778; Gar- 
land v. Rowan, 10 Miss. 617. 
{a] The amount of the property 


as it stands at the husband’s death is 
the basis of fixing the rights of the 


widow in the personal estate. Mayo 
v. Arkansas Valley Trust Co., 132 


Ark. 64, 200 SW 505. 


ae Adamson v. Ayres, 5 N. J. Eq. 
13. Brackett v. Leighton, 7 Me. 


383 (holding that where a person de- 
vised to his wife dower in all his 
estate according to the laws of the 
state, the term ‘dower’ should be 
taken in its legal acceptation, and 
limited exclusively to realty). 

yee Potts #v. sCog delle Sac sends 
ae Campbell v. Murphy, 55 N. C. 

Surplus money on foreclosure see 
supra § 44, 

16. Burdett v. Burdett, 26 OkL 
416, 109 P 922, 35 LRANS 964, 

17. Estates generally see Estates 
[L6sCy.c 595): 

18. Alaska—Bechtol vy. Bechtol, 2 
Alaska 397. 

Ark.—Johnson v. Johnson, 106 Ark. 
9,152 SW 1017; Kirby v. Vantrece, 26 
Ark. 368. 

Conn.—St. John v. Dann, 66 Conn. 
401, 384 A 101; Stedman v. Fortune, 5 
Conn. 462. 

Del.—Bush v. Bush, 5 Del. Ch. 144. 

Ill. Nicoll v. Todd, 70 Ill. 295; 
Atkin y. Merrell, 39 Ill. 62; Nicoll v. 
Ogden, 29 Ill. 323, 81 AmD 811; Day- 
enport v. Farrar, 2 Ill. 314; Clybourn 
Vag he ee CLC. te Ea COmmis SELL ANS 
463. 

‘Iowa.—Baker v. Syfritt, 147 Iowa 
49, 125 NW 998. 

Ky.—Brady v. Brady, 158 Ky. 541, 
165 SW 655. 

Me.—Fickett v. Dyer, 19 Me. 58. 

Md.—Lynn v. Gephart, 27 Md. 547; 
Chew v. Chew, 1 Md. 163; Bowie v. 
Berry, 1 Md. Ch, 452, 3 Md, Ch. 359; 
Spangler vy. Stanler, 1 Md. Ch. 36. 

Miss.—Fisher v. Grimes, Smed. & 
M.Che 07. 


Mo.—Donaldson y. Donaldson, 249 
Mo. 228, 155 SW 791.. 

Nebr.—Crawl v. Harrington, 33 
Nebr. 107, 49 NW 1118. 

N. J.—Kennedy v. Kennedy, 29 
N. J. L. 185; Tenbrook v. Jessup, 60 


N. J. Eq. 234, 46 A 516. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


A 


§§ 48-53] 


than one of’ inheritance, her right could not extend 
beyond his own life.1® While birth of issue is in no 
way a prerequisite to the existence of the widow’s 
dower,?° the estate of the husband to which her 
dower attaches must be one to which her issue by 
possibility may or might have inherited if living.?! 

[§ 49] b. Exclusion of Dower by Will. Where 
a testator violates no rule of law, he may so dispose 
of his lands for the benefit of a particular person 
that the latter’s wife will not be entitled to dower 
therein.?? 

[§ 50] c. Estates Exchanged. The common law 
recognizes the rule that, if a husband exchanges 
lands of which he is seized of an estate of inherit- 
ance for other lands, his widow shall not have 
dower of both, but must make her election between 
the lands given or those taken. in exchange.?* To 
put the wife to her election there must be a mutual 
grant of equal interests in the respective parcels of 
land.2* The statutes in some states recognize this 
rule.?5 

[§ 51] d. Estates in Common or Joint Tenancy. 
A wife is not entitled at common law to dower in 
an estate held by her husband as a joint tenant; but 
she is entitled to dower in estates held by him in 
common, and in most states the same is now true 

N. Y.—Jourdan vy. Haran, 56 N. Y. 
Super. 185, 3 NYS 541 [aff 117_N. Y. 


628 mem, 22 NE 1128 mem]; Lugar 
v. Lugar, 160 App. Div. 807, 146 NYS 


a 
65, N3 AmD 36. 


DOWER 


Me.—Mosher yv. 
H.—Cass v. Thompson, 1 N. H. 


[19C.5.] 473 


of estates in joint tenancy under statutes abolish- 
ing the right of survivorship and providing that the 
share of a joint tenant shall go to his heirs, or 
changing estates in joint tenancy to estates in com- 
mon.26 If partition of an estate in common is 
made during the lifetime of the husband, his wife’s 
dower is limited to the portion set apart to him.** 
A like rule applies if partition is made after his 
death.28 Partition need not precede the setting 
aside of the widow’s dower. It may first be set 
aside and partition be afterward made.29 

[§ 52] e. Estates by Entirety. An estate by 
the entirety is not an estate of inheritance and is 
not subject to dower.*° 

[§ 53] f. Partnership Estates. In England 
partnership realty is deemed converted into person- 
alty for all purposes,*+ and, accordingly, widows of 
deceased partners are not entitled to dower in part- 
nership realty.°?. A like rule prevails in Canada ** 
and in one state of the United States.*+ The rule 
generally prevailing in this country, however, is that 
partnership realty retains its character as such for 
all purposes except so far as it may be required to 
pay partnership debts and adjust partnership equi- 
ties;?° and under this rule the wife of a partner is 
entitled to dower in partnership realty,?® subject to 


Mosher, 82 Me.|termann y. Hider, 11 Oh. Dec. (Re- 
print) 506, 27 CincLBul 195. But see 
Rank v. Hanna, 6 Ind. 20 (holding 


that, where a husband, seized in fee 


37; Barr v. Howell, 85 Misc. 330, 147 N. Y.—Wilcox v. Randall, 7 Barb. | of an undivided interest in land, con- 
NYS 483; Dunham y. Osborn, 1 Paige | 633. veys it to a third person, who, dur- 
634. Ont.—Smith v. Smith, 8 ‘OntwR ing the life of the husband, causes it 

N. C.—Barnes v. Raper, 90 N. . | 654. to be set off to himself in severalty, 
189; Houston y. Smith, 88 N. C. {a] The rule is not applicable|the wife, after the husband’s death, 
312. where the deeds contain no evidence | may have her dower assigned out of 


Oh.—Miller v. Wilson, 15 Oh, 108; 
Jaquess v. Hamilton County, 1 Disn. 
121, 12 Oh. Dec. (Reprint) 524, 2 
WkilyLGaz 81. 

Or.—Farnum v. Loomis, 2 Or. 29. 

Pa.—Pritts v. Ritchey, 29 Pa. 71; 
Dodson v. Davis, 2 Yeates 168; Myer 
v. Philadelphia, 2 LegRec 39. 

Tenn.—Apple v. Apple, 1 Head 348. 


Eng.—In re Michell, [1892] 2 Ch. 
87. 

See also supra § 23. 

“The term ‘estate of inheritance’ 


has an accepted and settled meaning 
in law. It means an estate that will 
descend to a man’s heirs by the sim- 
ple operation of law, and it may be 
an absolute or fee simple estate, or 
it may be a limited estate, such as 
a base fee, or, at common law, a fee 
tail.” Casteel v. Potter, 176 Mo. 76, 
85, 75 SW 597. 

[a] Gand fraudulently conveyed. 
—A widow has no dowable interest 
in land purchased by her husband 
and conveyed to third persons to de- 
fraud judgment creditors, as he has 
no estate in the land, legal or equit- 
able, that he can set up. Johnson v. 
Johnson, 106 Ark. 9, 152 SW 1017. 

{b] Encumbrance or lien.—An 
“estate of inheritance’ need not be 
one free of encumbrance or lien. Cas- 
teel v. Potter, 176 Mo. 76, 75 SW 
597. 

What are estates of inheritance 
see Hstates [ 16 Cyc 601]. 

19. 1 Washburn Real Prop. (6th 
ed.) § 362. 

20. See supra § 16. 

21. Northeut v. Whipp, 12 B. 
Mon. (Ky.) 65; Casky v. Casky, 5 
KyL 769; Couch v. Eastham, 69 
WwW. Va. 710, 73 SE 314, 39 LRANS 
307. 

22. Thompson v. Vance, 1 Metc. 
(Ky.) cre Abe v. Jones, 2 Hill 
(N. Y.) 5 

23.0 slit) $9 rartwell v. De Vault, 159 
Ill. 325, 42 NE 789. 

Ky. — Stevenson v. Brasher, 90 Ky. 
23, 13 SW 242, 11 KyL 799; Mahoney 
v. Young, 3 Dana 588, 28 ‘AmD 114; 
Stevens v. Smith, 4 J. J. Marsh. 64, 
20 AmD 205. 


of an exchange, as where A and B 
agree by parol to exchange farms 
and in pursuance of such agreement 
convey to each other their farms by 
deeds in common form. In such a 
case the widow of A was held en- 
titled to be endowed in both farms. 
Cass v. Thompson, 1 N. H. 65, 8 AmD 


36. 

[b] Bescission of exchange for 
fraud.—Where a husband’s seizin in 
land for. which he has traded is de- 
feated by his election to rescind the 


trade for fraud, his wife’s dower 
therein necessarily fails. Hammond 
v. Pennock, 61 N. Y. 145. 

[ec] Exchange after husband’s 


death.—A widow is dowable in land 
conveyed to the husband’s estate aft- 
er his death in exchange of land in 
which she had been dowable. De 


Witt v. De Witt, 202 Pa. 255, 51° A 
987. 

24. Coke Litt. p 31b; Perkins § 
3L9: 

fa] What constitutes exchange.— 


(1) A conveyance of lands in which 
the wife of the grantor joins in con- 
sideration of a note, for which the 
grantee transfers an undivided in- 
terest in other lands and also other 
property, does not constitute an ‘“ex- 
change” of the lands so as to pre- 
vent the wife from claiming dower 
in the lands acquired, and also re- 
taining the consideration received for 
the release of her dower in the lands 
conveyed. Hartwell v. De Vault, 159 
Ill. 325, 42 NE 789. (2) If.the lands 
exchanged are of unequal value, one 
paying* the difference in value to the 
other, the transaction takes the char- 
acter of an ordinary transfer of 
lands, and the widow may claim dow- 
er in both parcels. Mosher’ v. 
Mosher, 32 Me, 412. 

25. Hartwell v. De Vault, 159 I11. 
325, 42 NE 789; Wilcox v. Randall, 7 
Barb. (N. Y.) 633; Boykin v. Springs, 


66 S. C. 362, 44 SH 934 
26. See supra § 31. 
27. McLeod v. McLeod, 169 Ala. 


654, 662, 58 S 834 [quot Cyc]; Potter 
v. Wheeler, 13 Mass. 504; Wilkinson 
v. Parish, 3 Paige (N. Y.) 653; Dock- 


the whole tract, as if no partition 
had been made). 

28. Wachstetter v. Johnson, 61 
Ind. A. 659, 108 NE 624; Bloom v. 
Sawyer, 121 Ky. 308, 89 SW 204, 28 
KyL 349 (holding that, where an 
owner of an undivided interest in 
land died without procuring a par- 
tition thereof, his widow could not 
claim any certain part as her dower 
interest, but her right of dower mere- 
ly followed the husband’s interest); 
Bell v. Golding, 151 App. Div. 945, 136 
NYS 278 [aff 211 N. Y. 507 mem, 105 
NE 1081 mem]. 

[a] On partition between a 
widow and the heirs of land formerly 
held by a decedent and his wife as 
tenants in common, the widow is en- 
titled to dower in the part allotted 


to the heirs. Dehoney v. Bell, 30 
SW 400, 17 KyL 76. 
29. Harris! v. Coats;2 75) Gay 415 


Ross v. Wilson, 58 Ga. 249; Dudley 
v. Tyson, 167 N. C. 67, 69, 82 SE 1025 
[quot Cyc]. 

380. Roulston vy. Hall, 66 Ark. 305, 
50 SW 690, 74 AmSR 97; McCreary 
‘A McCorkle, (Tenn. Ch. A.) 54 SW 


31. See Partnership [30 Cye 434]. 

32. Essex v. Essex, 20 Beav. 442, 
52 Reprint 674; Darby v. Darby, 3 
Drew. 495, 61 Reprint 992; English 
Partn. Act (1890) (53 & 54 Vict. ¢ 
39) §§ 20, 22. 

33. In re Music Hall Block, 8 Ont. 
Bree Conger Ww, Platt 25 U0. (C7/Or Be 


34. Deering v. Kerfoot, 89 Va. 491, 
16 SE 671; Parrish v. Parrish, 88 Va. 
529, 14 SE 325; Wheatley v. Calhoun, 
12 Leigh (39 Va.) 264, 37 Am. Dec. 
654; Pierce v. Trigg, 10 Leigh (37 
Va.) 406. 

35. See Partnership [30 Cye 434]. 

36. U. S.—Clay v. Freeman, 118 
Us Si 97) «8 SC 964, 30 [haved 
In re Perlhefter, 177 Fed. 299; In re 
Ransom, 17 Fed. 331; Hiscock v. 
Jaycock, 12 F. Cas. No. 6,531. 

Ala.—Espy v. Comer, 76 Ala. 501; 
Brewer v. Browne, 68 Ala. 210; An- 
crew v. Brown, 21 Ala. 437, 56 AmD 
252. 


474 [190.0] 


the prior payment of partnership debts and the ad- | 
justment of partnership equities.*? 
the agreement of the partners, there may be an out 
and out conversion of partnership realty into per- 
sonalty for all purposes;** and where such an agree- 
ment exists, partnership realty acquired under it is 
Of course, where the realty 
is already subject to dower rights at the time when 
it is acquired by the firm, such dower rights are not 
These rules have 
no application and the realty in question is subject 
to dower in the same manner and to the same extent 
as in other cases where no actual partnership ex- 
ists,* as in the case of a mere joint purchase of 
realty,** or where the realty is not partnership prop- 


not subject to dower.°*® 


affected by partnership equities.*° 


Ark.—Welch v. McKenzie, 66 Ark. 
251, 50 SW 505; Lenow v. Fones, 48 
Ark. 557, 4 SW 56; Drewry v. Mont- 
gomery, 28 Ark, 256. 

Fla.—Loubat v. 5 Fla. 
350. 

Ga.—Ferris v. Van Ingen, 110 Ga. 
102, 35 SE 347. 
Ill.—Trowbridge v. Cross, 117 Ill. 
109, 7 NE 347; Strong v. Lord, 107 Ill. 
25; Simpson vy. Leech, 86 Ill. 286; 
Bopp v. Fox, 63 Ill. 540. 

i 122 Ind. 


Ind. § 
NE 1076, 7 LRA 


299, 22 NB 419, 23 
491; Grissom v. Moore, 106 Ind. 296, 


Nourse, 


6 NE 629, 55 AmR 742; Huston v. 
Neil, 41 Ind. 504; Hale v. Plummer, 6 
Ind, 121. 


lowa.—Mallory v. Russell, 71 Iowa 
3, 32 NW 102, 60 AmR 776. 
Ky.—Bennett v. Bennett, 137 Ky. 
17, 121 SW 495, AnnvUas1912A 407 
{crit Cornwall v. Cornwall, 6 Bush 
369 which followed the English 
rule]; Davidson v. Richmond, 69 SW 
794, 24 KyL 699; Ratcliffe v. Mason, 
92 Ky. 190, 17 SW 438, 13 KyL 551; 
Aherley v. Thomasson, 1 SW 530, 8 
KyL 351; Lowe v. Lowe, 13 Bush 
688; Galbraith v. Gedge, 16 B. Mon. 
631; Long v. Watts, 7 KyL 375, 13 
Ky. Op. 723; Given v. Clark, 7 KyL 
292, 13 Ky. Op. 676; Bowler v. Blair, 
6 KyL 666, 13 Ky. Op. 324; Casky v. 
Casky, 5 KyL 769; Ellis v. Johnson, 
4,KyL 991, 12 Ky. Op. 163. 
Md.—Goodburn vy. Stevens, 5 Gill 
Shearer, 98 


Howard v. Priest, 5 Metce. 
582; Dyer v. Clark, 5 Metc. 562, 49 
AmD 697; Burnside v. Merrick, 4 
Metc. 537; Wilcox .v. Wilcox, 13 Allen 


252 
148 Mich. 


“Mass.—Shearer v. 
Mass. 107; 


Mich.—Chase v. Angell, 
1, 108 NW 1105, 118 AmSR 598; Free 
v. Beatley, 95 Mich. 426, 45 NW 
910. 

Minn.—Woodward-Holmes Co. v. 
Nudd, 58 Minn. 236, 59 NW 1010, 49 
AmSR 503, 27 LRA 340. 

Miss.—Sykes v. Sykes, 49 Miss. 
190; Markham y. Merrett, 8 Miss. 437, 
40 AmD 76; Wooldridge v. Wilkins, 4 
Miss. 360. 

Mo.—Young vy. Thrasher, 115 Mo. 
222, 21 SW 1104; Willet v. Brown, 65 
Mo. 138, 27 AmR 265; Collins v. War- 
ren, 29 Mo. 236; Duhring v. Duhring, 
20 Mo. 174. 

N. J.—Morris v. Hinze, 6 N. J. L. 
J. 240; Camptell v. Campbell, 30 N. J. 
Eq. 415; Uhler v. Semple, 20 N. J. 
Eq. 288. ; 

N. Y.—Greenwood vy. Marvin, 111 
N. Y. 423, 19 NE 228; Sage v. Sher- 
mans AZNs OY. 4175 "Hauptmanns vs 
Hauptmann, 91 App. Div. 197, 86 
NYS 427: Riddell v. Riddell, 85 Hun 
482, 33 NYS 99, 66 NYSt 702; Dawson 
v. Parsons, 10 Misc. 428, 31 NYS 78, 
63 NYSt 320; Smith v. Jackson, 2 
Edw. 28; Delmonico v. Guillaume, 2 


Sandf. Ch. 366. * 

N. C.—Sparger v. Moore, 117 N. C. 
449, 23 SE 359; Ferguson v. Hass, 62 
N. ©. 113; Stroud v. Stroud, 61 N. C. 
525; Summey v. Patton, 60 N. C. 601, 


86 AmD 451; Patton vy. Patton, 60 


‘DOWER 


Where such is 
of the members 


[§ 54] 2. 


limited time.*? 


N. C. 572, 86 AmD 448. 

Oh.—Sumner v. Hampson, 8 Oh. 
328, 32 AmD 722; Greene v. Greene, 1 
Oh. 535, 13 AmD 642, 

Pa.—Foster’s App., 74 Pa. 391, 15 
AmR 553; Warfel v. Calder, 8 Lanc- 
Bar 205. 
ae. I.—Mowry v. Bradley, 11 R. I. 
wee C.—Bowman vy. Bailey, 20 S. C. 

0 

Vt. ppd v. Allen, 66. Vt. 95, 
28 A 88 

Va. Sores v. Trigg, 10 Leigh (37 
Va.) 406. 

W. Va.—Sleeth v. Taylor, 95 SH 
597; Martin v. Smith, 25 W. Va. 579. 

{a] Rule applied.—Where by a 
partnership agreement and deeds exe- 
cuted pursuant thereto, in which the 
wives of the partners joined, the en- 
tire real estate of the partners be- 
came firm property, it was held that 
after the payment of the firm debts 
the wife of each became entitled to 
dower in the whole land. Free v. 
Beatley, 95 Mich. 426, 54 NW 910. 

[b] Equitable interests.—Where 
dower is not allowed in equitable in- 
terests, a widow has no dower in a 
partnership interest in lands held in 
the name of the surviving partner. 
Hadley v. Hadley, 73 Or. 179, 144 P 
80 


{c] The inchoate right of dower 
attaches only to such of the real es- 
tate as remains in specie after the 
partnership is terminated and its af- 
fairs are ended. Woodward-Holmes 
Co. v. Nudd, 58 Minn. 236, 59 NW 
1010, 49 AmSR 503, 27 LRA 340. 

{d] In Arkansas, where the stat- 
ute gives dower on personal property, 
it has been held that upon the death 
of a member of a partnership his 
widow will take her dower in the 
surplus of the real estate of the part- 
nership which remains after paying 
the partnership debts, for life, as in 
real estate, and not absolutely, as in 
personal property, unless there was 
an agreement between the partners 
for a conversion and sale of the lands 
after the partnership affairs should 
be settled, and a distribution of the 
proceeds. In that case she would 
take dower absolutely as in person- 


alty. Lenow v. Fones, 48 Ark. 557, 
4 SW 56. 
37. See cases supra note 36. 


Priorities in partnership realty see 
intra, s§ 99% 

38. See Partnership [30 Cye 435]. 

39. Lowe v. Lowe, 13 Bush (Ky.) 
688 [expl and dist Cornwall v. Corn- 
wall, 6 Bush (Ky.) 369; Galbraith v. 
Gedge, 16 B. Mon. (Ky.) 631]; Bowler 
v. Blair, 6 KyL 666, 13 Ky. Op. 324; 
Markham v. Merrett, 15 Miss. 437, 
40 AmD 76. 

[a] Rule applied.—Where persons 
form a partnership for the purpose 
of buying and selling land, expressly 
agreeing that the title to the land 
shall be held by a trustee and that 
he shall sell and convey a clear and 
absolute title, Such land must be 
treated as personal assets, not only 
so far as the rights of creditors of 


erty,*® as where 
such property 1s 


[§§ 53-54 


it is understood and agreed that 
to remain the individual property 
of the firm.44 Where the widow 


takes dower in personalty,*® she takes dower in her 
husband’s partnership interests.*® 

Estates Less Than of Inheritance—a. 
Interests in Public Lands. A preémption interest in 
public lands under the laws of the United States or 
of a state is a preferential right created by statute 
to purchase such land at a fixed price within a 
It is not in law or equity an estate 
of inheritance prior to making the payments of 
which a widow ean be endowed.*® 
of the interest of the locator of a mining claim 
prior to the payment of money for the grant of a 


The same is true 


} the partnership are involved, but so 


far as is necessary for the purpose 
of carrying out the provisions of the 
partnership contract, and the wife of 
a partner has no dower therein. Mal- 
lory v. Russell, 71 Iowa 63, 32 NW 
102, 60 AmR 776. 

40. Grissom v. Moore, 106 Ind. 
296, 6 NE 629, 55 AmR 742; Perin 
v. Megibben, 53 Fed. 86, 3 CCA 443; 
Ratcliffe v. Mason, 92 Ky. 190,17 SW 
438, 13 KyL 551; Shupe v. Rainey, 
255 Pa. 482, 100 A 138, 141 [quot 
Cyc]. 

{a] Improvements placed on such 
property for firm purposes are con- 
sidered as personalty not subject to 
dower. Grissom v. Moore, 106 Ind. 
296, 6 NE 29, 55 AmR 742. 

41. What constitutes partnership 
see Partnership [30 Cye 352]. 

42. Shipp v. Snyder, 121 Mo. 155, 
25 SW 900. 

43. What is partnership real es- 
hice see Partnership [30 Cyc 427 et 
seq]. 

44. Wooldridge v. Wilkins, 4 Miss. 
spe ve bes v. Allen, 66 Vt. 95, 28 
A 3 


45. 
§ 46. 
46. Lenow v. Fones, 48 Ark. 557, 4 
SW_ 56. 
47. See Public Lands [32 Cyc 827]. 

48. Ala.—Rogers v. Rawlings, 8 
Port. 325 (lands purchased but sub- 
sequently forfeited for default in 
payments); Chinnubbee vy. Nicks, 3 
Port. 362 (land selected by Indian but 
conveyed by him to a purchaser); 
Gillespie v. Somerville, 3 Stew. & P. 
447 (lands purchased from a town 
but not fully paid for). 
pe -—Drenner v. Walker, 21 Ark. 

Ill. Davenport v. Farrar, 2 Ill. 314. 

Iowa.—Braun v. Mathieson, 139 
Iowa 409, 116 NW 789 (holding that 
an entryman, under the Timber Cul- 
ture Act of June 14, 1878 [20 U. S. 
St. at L. 113 e¢ 190] which provides 
that, if the person making an en- 
try on land at the time when the 
right to a patent accrues is dead, the 
heirs or legal representatives of the 
entryman may prove compliance with 
the provisions of the act, acquires no 
vested right in the land until per- 
formance of the conditions entitling 
him to a patent, and on his death 
prior to issuance of a patent, his wi- 
dow has no right to dower); Lang- 
worthy v. Heeb, 46 Iowa 64; Bowers 
v. Keesecker, 14 Iowa 301 [overr Da- 
vis v. O’Ferrall, 4 Greene 358, so far 
as it pertains to the right of a wid- 
ow to dower in lands to which the 
husband had only a _ preémption 
right]. 

Mich.—Beebe v. Lyle, 73 Mich. 114, 
40 NW 944 (school lands purchased 
from the state). 

Mo.—Wells v. Moore, 16 Mo. 478. 

Nebr.—Crawl v. Harrington, 33 
Nebr. 107, 49 NW 1118 (school lands 
purchased from the state). 

Pa.—Dodson y. Davis, 2 Yeates 168 
(and held under warrant from 
state). 


Dower in personalty see supra 


For later canes, developments and changes in the law see cumulative ‘Annotations, same title, page and note number. 
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§§ 54-57] 
patent as required by statute.4® It is only a right 
to the exclusive possession of the land, based on the 
performance of certain conditions subsequent, and 
is not an estate which can be subjected to dower.®° 
The rule does not apply, however, where the husband 
had complied with the statutory requisites, but a 
title in him was not perfected at the time of his 
death.®1 

[§ 55] b. Estates for Life. Where an estate is 
created in a husband for his life only, and there is 
no inheritable quality attached thereto, and the title 
to the property passes to another, there is no estate 
in him to which dower can attach.®? Life estates 
generally,°® and the creation of them by deed ** or 
will,°> are treated in other articles of this work. 
Wills devising only a life estate with remainder 
over to the heirs of the life tenant have been con- 
strued as showing an intention that the life ten- 
ant’s widow should have dower.®® Statutes con- 
verting estates tail into life estates with remainder 


DOWER 


[19 0.J5.] 475 

[§ 56] c. Leasehold Interests. A perpetual 
leasehold estate is not an estate of inheritance with- 
in the meaning of the statute allowing dower in all 
lands of which the husband was seized as of an es- 
tate of inheritance.5® Nor is a leasehold estate for 
a term of years an estate to which dower will at- 
tach,®° although the term is for ninety-nine years 
renewable forever,®+ or for nine hundred and ninety- 
nine years,°? unless it is “otherwise provided by stat- 
ute.%3 

[§ 57] 3. Determinable Estates—a. General 
Rule. The general rule is that, if the estate of the 
husband is in its own nature an estate of inherit- 
ance, the fact that it has a determinable quality at- 
tached to it will not prevent the inception of a 
right of dower; but when that estate by reason of 
its determinable quality is avoided or defeated, the 
right of dower falls with it.°* But a defeasible fee 
limited over on death without issue is an estate of 
inheritance, and the widow has dower, although the 


over >’ by express provision have preserved the wid- 


ow’s dower therein.®® 


ee hee ren Vv. 

See also infra § 71. 

[a] Where the husband sold his 
preemption claim and bound himself 
to procure title to the land and con- 
vey to the purchaser, it was held that 
he had no beneficial interest in the 
title he subsequently obtained from 
the United States and that his widow 
was not entitled to dower therein. 
Langworthy v. Heeb, 46 Iowa 64. But 
see Thomas v. Hesse, 34 Mo. 13, 84 
AmD 66 (which seems opposed to 
this view). 

49. See Mines and Minerals [27 
Cyc 543 et seq]. 

50. Black v. Elkhorn Min. Co., 163 
Weis e445 eb le TG ISCU MLO Ate Ee neds 
22d ath. boeemMed., 86 938 CCAL Sil2as 
Bechtol v- Bechtol, 2 Alaska 397. 

51. Lewis v. Moorman, 7 Port. 
(Ala.) 522; Shields v. Lyon, Minor 
(Ala.) 278; Johnson v. Parcels, 48 
Mo. 549; Love v. Love, 8 Or. 23 (hold- 
ing that, under the United States 
Donation Law [1856] § 4, providing 
that, where a donee dies before mak- 
ing final proof, his widow is entitled 
to dower in his portion of the claim, 
if such donee dies after four years’ 
residence and cultivation, but before 
final proof is made, his widow is en- 
titled to dower in the donee’s inter- 
est); Ebey v. Ebey, 1 Wash. T. 185 
(donation claim). See Purcell v. 
Lang, 108 Iowa 198, 78 NW. 1005 
(holding that, where a married man 
moved on certain public lands and 
entered such lands under a land war- 
rant, the dowable interest of his wife 
attached, which could not be defeat- 
ed except by conveyance or execu- 
tion or judicial sale, and the mere 
fact that a patent did not issue until 
after the husband alone had con- 
veyed the land was immaterial). See 
also infra § 71. 

52. Ala.—Edwards v. Bibb, 54 Ala. 
475. 

Kan.—Osborn vy. Osborn, 172 P 23. 

Ky.—Brady v. Brady, 158 Ky. 541, 
165 SW 655; Thompson y. Vance, 1 
Metc. 669. 

Mass.—Trumbull v. Trumbull, 149 
Mass. 200, 21 NE 366, 4 LRA 117. 

Miss.—Fisher v. Grimes, Sm. & M. 
Che l0T. 

Mo.—Burris v. Page, 12 Mo. 358. 

N. Y.—Harriot v. Harriot, 25 App. 
Div. 245, 49 NYS 447; Barr v. Howell, 
85 Mise. 330, 147 NYS 483; Gillis v. 
Brown, 5 Cow. 388. 

N. C.—Alexander v. Cunningham, 
WheNes Oa 4505 

Ont.—Brown v. Brown, 8 Ont. L. 
332, 3 OntWR 795. 

[a] In New York under Real 
Property Law §§ 149, 151, a devisee 
of land for life with right to dispose 
of it by will and to heirs if no will 


Davis, 5 Hayw. 


is made having only a fee absolute 
as to creditors, purchasers, and en- 
cumbrancers, subject to the future 
estate, and not an estate of inheri- 
tance within § 190, his widow was 
not entitled to dower. Bart av. 
Howell, 85 Misc. 330, 147 NYS 483; 
Gilmore y. Sellars, 145 N. C. 283, 59 


SE 73. 
53. See Estates [16 Cyc 614]. 
54. See Deeds §§ 283, 284. 
55. See Wills [40 Cyc 1612 etiseq]. 
Johnson v. Jacob, 11 Bush 


(Ky.) 646; Jacob v. Jacob, 4 Bush 
(Ky.) 110; Alexander v. Cunning- 
ham, 27 N. C. 4380 (holding that, 


where a will devised to the testator’s 
son certain real property to be held 
by him for his use and benefit, and 
“then to be divided off and distribu- 
ted among his children, as he may 
think proper. That is to say, my 
land to be used by him, and the prof- 
its thereof to be to him; but the 
lands to be by him divided and dis- 
tributed among his children, as he 
may think proper,” it created in the 
son an estate for life only in the 
lands, with the power to divide it, 
either in his lifetime or at his death, 
among his children, and the widow 
had no dower in such lands, notwith- 
standing the fact that the lands 
might descend under the power of 
appointment to the children). 

57. See Estates [16 Cyc 610]. 

58. In re Cadmus, 68 N. J. Eq. 17, 
59 A 245 (holding that a conveyance 
in which a previous wife joined will 
not bar dower of a subsequent wife 
under the statute). 


59. Oliver v. Jones, 6 OhS&CP 194, 
3 OhNP 129. 
6Q@. Moss Point Lumber Co. 


Vv. 
Harrison County, 89 Miss. 448, 42 S 
290, 873; Ware v. Washington, 14 
Miss. 7387; Abbott v. Bosworth, 7 Oh. 
Dec. (Reprint) 300, 2 CincLBul 92 
[afi 36.Oh: St:605]. 

‘ 61. Spangler v. Stanler, 1 Md. Ch. 

6. 

62. Goodwin v. Goodwin, 33 Conn. 
314; Whitmire v. Wright, 22 S. C. 446, 
53 AmR 725. 

63. See statutory provisions. 

' [a] In Arkansas where dower is 
given in personal property, it is held 
that a lease of whatever duration is 
but a chattel interest, and upon the 
death of the leaseholder his widow 
will take dower in it absolutely as in 
personal property, and not for life 
as in real estate. Lenow vy. Fones, 48 
Ark. 557, 4 SW 56. 

{[b] In Hawaii under. statutes 
which give the widow dower “in one- 
third part of all immovable and fixed 
property owned by him,” etc., the wife 
is entitled to dower in a leasehold 
estate, over two hundred years of 
the term remaining unexpired. Mat- 


estate expires by death without issue.* 


But there 


ter of Vida, 1 Hawaii 107. 

[c] In Missouri (1) dower is giv- 
en in a leasehold estate for a term 
of twenty years or more. By the 
provisions of the statute the widow 
has an indefeasible interest of one 
third in a leasehold of twenty years 
or more owned by her husband at the 
time of his death, which cannot be 
sold to pay his debts. Orchard v. 
Wright-Dalton-Bell-Anchor Store Co., 
225 Mo. 414, 125 SW 486, 20 AnnCas 
1072; Phillips v. Hardenburg, 181 
Mo. 463, 80 SW 891. (2) The assign- 
ment thereof is governed by the same 
rules which prevail in the case of 
estates of inheritance. Rankin v. 
Oliphant, 9 Mo. 239; Orchard v. 
Wright-Dalton-Bell-Anchor Store Co., 
225 Mo. 414, 125 SW 486, 20 AnnCas 
1072. (3) Whether or not dower is 
to be assigned in a leasehold as real 
estate or personalty is to be deter- 
mined not by the number of years 
the lease has to run when the lessee 
died, but by the terms of the lease 
itself. If, when it was made, it was 
for a term of twenty years or more, 
she has dower as in real estate: 
otherwise her dower is as in personal 
property. Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 
125 SW 486, 20 AnnCas 1072. 

64. Iowa.—Sullivan vy. Sullivan, 
139 Iowa 679, 684, 117 NW 1086, 22 
LRANS 691 [quot Cyel 

Ky.—Landers v. Landers, 151 Ky 
206, 151 SW 886; AnnCasi915A 333: 
Gray We McConnell, 144 Ky. 603, 135 
SW 888; Rice v. Rice, 133 Ky. 406, 
118 SW 270; Northeut v. Whipp, 12 
B. Mon. 65. 

N. J.—Kennedy v. Kennedy, 29_N. 
Je aL Sis 

Tenn.—Johnson v. Johnson, 4 Tenn. 
Cine Avett 8 

W. Va.—Couch v. Eastham, 69 W. 
Va. 710, 73 SH 314, 39 LRANS 307. 


BRS OOS Oe a v.. Allen, 26 Can«S. CG: 
[al “But an exception exists 


where the prior estate is determined 
by executory devise over, in case of 
the birth or existence of children 
who, but for such devise over, would 
have inherited the parent’s estate, 
and the circumstance of the execu- 
tory devise being in favor of the 
children themselves does not alter 
the case, since they would not, nor 
ever couid, take by inheritance, but 
by purchase.” Sheffield v. Cooke, 39 
R. I. 217, 261, 98 A 161, AnnCas1918C 
961 {quot Jarman Wills (6th ed) p 


1453]. 

65. Ill—Aloe v. 278 Ill. 
232, 115 NE 862. 

Ky.—Landers v. Landers, 151 Ky. 
206, 151 SW 386, AnnCas1915A 223; 
Rice ve Rice; o3s—e-Ky. »4.06e a8 sw 
270; Webb v. First Baptist Church, 


Lowe, 


476 [19C.J.] 


is authority to the contrary.** 

[§ 58] .b. Reéntry of Rightful Owner. Where 
the rightful owner of land is disseized by wrongful 
entry of the disseizor, the estate of the disseizor is 
terminated by the reéntry of the rightful owner, and 
the owner is restored to all his original rights. By 
such restoration therefore the right of dower of the 
disseizor’s wife is defeated.®? 

[§ 59] c¢. Conditional Estates. If the husband’s 
estate of inheritance is held upon condition, by 
the happening of which the estate will be termi- 
nated, the wife’s dower will also be dependent upon 
the happening of such condition, so that if the es- 
tate is terminated upon the happening of the condi- 
tion and entry therefor, the right of dower which 
depends upon it is also terminated; but otherwise 
dower exists.°* 

[§ 60] d. Entry of Issue in Tail. If a tenant 
in tail general of an estate conveys it to another 
-and his heirs, the grantee has a base fee determin- 
able on the death of the tenant in tail by the entry 
of the issue in tail, and the wife of the grantee is 
entitled to dower in this’ estate.%° 

[§ 61] e. Death of Tenant in Tail without Is- 
sue. The surviving wife of a donee in tail is en- 
titled to dower, although by the death of her hus- 
band without issue the estate tail is determined. 
The estate tail must, however, have been of such a 
character that any issue which the wife might have 
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had by the marriage might, by possibility, have in- 
herited it as heir to her husband."° ; 

[§ 62] f. Exercise of Power of Appointment. 
Where lands are granted to a person to such uses as 
such person shall by deed or will appoint, and in 
default of and until such appointment to the use of 
such person in fee, the exercise of such power during 
his lifetime defeats his wife’s right of dower; 
but if he dies before exercising such power, his wife 
will be entitled to dower.72 But where there is an 
express estate for life to a person and power to him 
to appoint the estate among certain persons, the first 
taker gets but an estate for life and his widow is 
not entitled to dower.*? 

[§ 63] g. Lands Devised Subject to Power of 
Sale and Proceeds of Sale. A widow is entitled 
to dower in an estate devised to her husband, sub- 
ject to a power of sale in trustees “* or executors.’® 
Also if the power of sale is exercised in accordance 
with the provisions of the will, the widow is entitled 
to dower in the proceeds." 

[§ 64] 4. Estates in Expectancy—a. In General. 
Since seizin of an estate of inheritance in real prop- 
erty at some time during the coverture is essential 
to entitle the wife to the right of dower therein,’” 
where a husband has a remainder or reversion ex- 
pectant on an outstanding particular freehold es- 
tate, the wife is not entitled to dower,’® unless by a 
surrender or purchase of the outstanding particu- 


[§§ 57-64 


90 Ky.117, 183 SW 362, 11 KyL 926; 
Fry v. Scott, 11 SW 426, 10 KyL 
1013; Northcut v. Whipp, 12 B. Mon. 
65; Daniel v. McManama, 1 Bush 544, 

Md.—Chew v. Chew, 1 Md. 163. 

N. J.—Kennedy v. Kennedy, 29 N. 
Ja La, LSSs 

N. C.—Pollard v. Slaughter, 92 N. 
C._ 72, 583,;AmR 402. 

Pa.—Evans v. Evans, 9 Pa. 190; 
Lovett v. Lovett, 10 Phila. 537. 

R. I.—Sheffield vy. Cooke, 39 R. I. 
217, 228, 98 A 161, AnnCas1918E 961 
[quot Cye]. 

S. C.—Milledge v. Lamar, 4 S. C. 
Eq. 617. 

Tenn.—Crumley v. Deake, 8 Baxt. 
361; Johnson v. Johnson, 4 Tenn. Civ. 
ONS el ge 

Va.—Corr v. Porter, 33 Gratt. (74 
Va.) 278; Medley v. Medley, 27 Gratt. 
(68 Va.) 568; Jones v. Hughes, 27 
Gratt. (68 Va.) 560; Taliaferro v. 
Burwell, 4 Call (8 Va.) 321. 

W. Va.—Couch v. Hastham, 69 W. 
Man GL0On (3 SE3 140739 LRANS 307; 
Nickeli v. Tomlinson, 27 W. Va. 697; 
Tomlinson v. Nickell, 24 W. Va. 148. 

Hng.—Doe vy. Timins, 1 B & Ald. 
530, 106 Reprint 195; Moody v. King, 
2 Bing. 447, 9 ECL 654, 130 Reprint 
378; Buckworth v. Thirkell, 3 B. & P. 
652 note, 127 Reprint 351, 4 Dougl. 
323, 26 ECL 502, 99 Reprint 903 (the 
leading case in England where the 
principle was declared that the deter- 
mination of an estate by operation of 
an executory devise does not defeat 
the right of the husband to be tenant 
by the curtesy, nor the widow of her 
right of dower); Goodmorst v. Good- 
morst, 3 Prest. Abs. 392. 

See Myers v. Moore, 12 Oh. Dec. 
(Reprint) 812, 12 CincLBul 90 (hold- 
ing that, where a husband dies seized 
of realty in fee, subject to a devise 
over in case of his dying before an- 
other, his wife on his so dying is en- 
titled to dower). 

“The distinction is that when the 
estate of the husband is defeasible 
by any other event than that of his 
dying without issue, the widow is 
not dowable, but when the estate de- 
pends on his dying with or without 
issue it does attach.” Johnson vy. 
Johnson, 4 Tenn. Civ. A. 118, 133. 

Death of tenant in tail without is- 


sue see infra § 61. 

66. Edwards v. Bibb, 54 Ala. 475. 
But see Bibb v. Bibb, 79 Ala. 437 
(where, overruling Edwards v. Bibb, 
54 Ala. 475, the character of the es- 
tate involved was held to be a fee 
simple, and not a conditional fee). 

{a] Reason for contrary view.— 
‘Dower is a derivative estate; it is 
derived from the estate of the ‘hus- 


band. It is the creature of the law, 
not of contract. While the husband 
lives, there is no estate in dower. 


It is an interest, carved out of, or 
abstracted from the inheritance; or 
out of the estate of the husband’s 
alienee, if the widow survives, and 
has not relinquished her dower. The 
husband, by any conveyance made, 
or recovery suffered by him, can not 
bar, or impair her right. When, 
however, by the very terms of the 
conveyance or devise, legal in form 
and purpose, the estate of the hus- 
band expires with him, cutting off 
per formam doni the heritable qual- 
ity of his estate, and the title passes 
to another as purchaser by a valid 
limitation over, the primitive estate 
is gone, and there is nothing left 
from which dower can be derived.” 
Edwards v. Bibb, 54 Ala. 475, 485. 


67. Park Dower pp 141, 142; 1 
Scribner Dower p 290. 
68. Iowa.—Sullivan v. Sullivan, 


139 Iowa 679, 117 NW 1086, 22 LRA 
NS 691. 

Ky.—Gray v. McConnell, 144 Ky. 
603, 1389 SW 838. 

N. J.—Jackson v. Kip, 8 N. J. L. 


241. 
N. Y.—Beardslee v. Beardslee, 5 
Barb. 324. 
R. I.—Rhode Island Hospital Trust 
Co. vi Harris, 20 R. I. 408, 39 A 750. 
{a] Condition for repurchase.— 
An absolute sale to the husband, with 
a condition for a repurchase, not be- 
ing a mortgage, vests in him an es- 
tate in fee simple, of which his wife 
is dowable. Chase’s Case, 1 Bland 
(Md.) 206, 17 AmD 277. 
a ai Whiting v. Whiting, 
70. Whiting v. Whiting, 4 Conn. 
179; Northeut v. Whipp, 12 B. Mon. 
(Ky.) 662'Smith’s' “Apps 928 Pann 94 
Chaplin y. Chaplin, 3 P. Wms. 229, 


4 Conn. 


24 Reprint 1040. 

71. Thompson v. Vance, 1 Metc. 
(Ky.) 669; Ray v. Pung, 5 B. & Ald. 
561, 7 ECL 308, 106 Reprint 1296; 
Wilde v. Fort, 4 Taunt, 334, 128 Re- 
print 359; Maundrell v. Maundrell, 10 
Ves, Jr. 246, 32 Reprint 839; Cox v. 
Chamberlain, 4 Ves. Jr. 631, 31 Re- 
print 325. 

72. Chinnubbee v. Nick, 3 Port. 
(Ala.) 362; Peay v. Peay, 19 S.'C. Eq. 
409; Lovies’ Case, 10 Coke 78a, 77 Re- 
print 1043; Maundrell v. Maundrell, 
10 Ves. Jr. 246, 32 Reprint 839. 

73. Alexander v. Cunningham, 27 
N. C. 480. See also supra § 55. 

74 Sheffield v. Cook, 39 R. I. 217, 
98 A 161, AnnCas1918E 961. 


75. Timpson’s Hst., 15 AbbPrNS 
GNERY.) 2:30. 
76. Shefiield v. Cook, 39-R. I. 217; 


98 A 161, AnnCas1915E 961. 

77. See supra § 22. 

78. U. S.—wWard v. Ward, 131 Fed. 
946 [aff 145 Fed. 1023, .74 CCA 146 
(certiorari den 206 U. S. 564, 27 SCt 
796, 51 L. ed. 1190)]; Robison v. Cod- 
he 20 EF. Cas. No. 11,970, 1 Sumn. 

Ark.—McGuire v. Cook, 98 Ark. 
118, 121, 135 SW 840, AnnCas1912D 
776 Leit Cyc}. 

Del.—Bush v. Bush, 10 Del. 245. 

D. C.—Talty v. Talty, 40 App. 587. 

Ill— Downing v. Grigsby, 251 Ill. 
568, 96 NE 513; Kirkpatrick v. Kirk- 
patrick, 197 Ill. 144, 64 NE 267; Kel- 
lett y. Shepard, 139" Ill. 433), 289NE 
Strawn v. Strawn, 


Ky.—Ochs v. Kramer, 107 SW 260, 
32 KyL 762; Dixon v. Harris, 105 SW 
451, 32 KyL 275; Young v. Morehead, 
94 Ky. 608, 23 SW 511, 15 KyL 383; 
Carter v. McDaniel, 94 Ky. 564, 23 
SW 507, 15 KyL 349; Butler v. Cheat- 
ham, 8 Bush 594; Johnson v. Jacobs, 
11 Bush 646; Northecut v. Whipp, 12 
B. Mon. 65; Arnold v. Arnold, 8 B. 
Mon. 202. 

Me.—Durham v. Angier, 20 Me. 
242; Wickett v. Dyer, 19 Me, 58. 

Md.—Shriver v. Shriver, 127 Md. 
486, 96 A 615; Spangler v. Stanler, 
1 Md. Ch. 36. 

Mass.—Gray v. Whittemore, 192 
Mass. 367, 78 NE 422, 116 AmSR 246, 
10 LRANS 1143; Hill v. Pike, 174 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 64-66] 


lar estate to or by the husband, or by the death of 
the immediate freeholder or otherwise, the -estate 
becomes entire during coverture,’® or unless the rule 
is abrogated or modified by statute.®° 
rule applies where the husband has an estate for life 
and a remainder in fee in land, and there is an in- 
tervening vested freehold estate in some other per- 
If the husband alenates the reversion or 
remainder during the existence of the particular 
freehold estate, the right of the wife to dower is 
Where before marriage the husband, 
being seized of the fee simple, granted a hfe es- 
tate only, he remained seized of an estate of inherit- 
ance and his widow was entitled to dower, although 
such life estate.*? 
Where the reversion is not after a freehold, but 
after a term for years only, the owner of the inherit- 


son.®1 


defeated. 


he died before termination of 


Mass. 542, 55 NE 324; Baker v. Baker, 
167 Mass. 575, 46 NE 391; Watson v. 
Watson, 150 Mass. 84, 22 NE 4388; 
Wilmarth v. Bridges, 113 Mass. 407; 
Brooks v. Everett, 13 Allen 457; 
Blood v. Blood, 23 Pick. 80; Williams 


v. Amory, 14 Mass. 20; Eldredge v. 
Forrestal, 7 Mass. 258. 

Miss.—Gibbons y. Brittenum, 56 
Miss, 232. 


Mo.—Von Arb v. Thomas, 163 Mo. 
33, 63 SW 94; Martin v. Trail, 142 Mo. 
85, 48 SW 655; Payne v. Payne, 119 
Mo. 174, 24 SW 781; Gentry v. Wood- 
son, 10 Mo. 224; Warren v. Williams, 
25) (Mor A. 22. 

N. H.—Otis w. Parshley, 10 N. H. 
403; Moore v. Hsty, 5 N. H. 479; Fisk 
v. Hastman, 5 N. H. 240. 

N. J.—Kennedy v. Kennedy, 29 N. 
Fae Los 

N. Y.—Powers v. Jackson, 57 N. Y. 
654; House v. Jackson, 50 N. Y. 161; 
Durando v. Durando, 23 N. Y. 331 
[aff 32 Barb. 529]; Russell v. Wales, 
119 App. Div. 536, 104 NYS 143; Jack- 
son v. Walters, 86 App. Div. 470, 83 
NYS 696; Stewart v. Crysler, 52 App. 
Div. 597, 65 NYS 4838; Clark v. Clark, 
84 Hun 362,-32 NYS 325; Leach v. 
Leach, 21 Hun 381; Beardslee v. 
Beardslee, 5 Barb. 224; Green vy. Put- 
nam, 1 Barb. 500; Tredwell v. Tred- 
well, 86 Misc. 104, 148 NYS 391; Mat- 
ter of Faile, 51 Misc. 166, 100 NYS 
856; Beekman vy. Hudson, 20 Wend. 
53; Bear v. Snyder, 11 Wend. 592; 
Safford v. Safford, 7 Paige 259, 52 
AmD 633; Reynolds v. Reynolds, 5 
Paige 161; Dunham v. Osborn, 1 
Paige 634. 

N. C.—Thomas v. Bunch, 158 N. C. 
175, 73 SE 899; Redding v. Vogt, 140 
N. C. 562, 53 SB 337, 6 AnnCas 312; 
Barnes v. Raper, 90 N. C. 189; Hous- 
ton v. Smith, 88 N. C. 312; Royster 
v. Royster, 61 N. C. 226; Weir v. 
tate, (39) IN. ©.0264: 

Oh.—Oliver v. Jones, 6 OhS&CP 
194, 3 OhNP 129; Wood v. Phillips, 
2 op. CivwCtisbs4eOhs Cir Dec: 406. 

I.—Sammis v. Sammis, 23 R. I. 
496 “51 A 105; Rhode Island Hospital 
Trust Co.) v. Harris, 20) Re LD. .40'8;- 39 
A 750; Kenyon vy. Kenyon, AT RSA 
539, 23 A 101, 24 A 787; Gardner v. 
Greene, 5 R. I. 104. 

Tenn.—Lunsford vy. Jarrett, 11 Lea 
192; Apple v. Apple, 1 Head 348; Gass 
Vee Hawkins: ode Tenn. Cas oul'6 
Thomps. Cas. 238; Vanleer v. Van- 
leer, 3 "Tenn: Ch, (23: 

Va.—Cocke v. Philips, 12 Leigh (39 
Va.) 248; Blow v. Maynard, 2 Leigh 
(29) Vaz) 229. 

Wis.—Dudley v. Dudley, 76 Wis. 
567, 45 NW 602, 8 LRA 814. 

Eng.—Duncomb v. Duncomb, 3 
Lev. 437, 83 Reprint 770, 10 ERC 803; 
Bates v. Bates, 1 Ld. Raym. 326, 91 
Reprint 1113; Bates’ Case, 1 Salk. 
254, 91 Reprint 223; Purefoy v. Rog- 
ers, 2 Saund. 380, 85 Reprint 1181; 
D’Arcy v. Blake, 2 Sch. & Lef. 387. 

Ont.—Leitch v. McLellan, 2 Ont. 
587; Pulker, v. Evans, 13 U. C. Q. B. 
546; Cumming v. Alguire, 12 U. C. 
Q. B. 330. 
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[§ 66] 


er. 


{a] Illustrative applications of 
rule.—(1) The wife is not entitled 
to dower in lands of which her hus- 
band’s father is tenant by the cur- 
tesy, when her husband dies before 
his father. Leach v. Leach, 21 Hun 
(N. Y.) 381. (2) Under the statute, 
a widow is entitled to the use of the 
homestead so long as she occupies it, 
and her adult child has no right of 
joint occupancy with her. St. (1903) 
§ 2132, provides that, after the death 
of either husband or wife, the sur- 
vivor shall have an estate for life in 
one third of the real estate of which 
decedent was seized in fee during 
coverture. It was held that an adult 
child has not such an interest in the 
homestead occupied by his widowed 
mother as entitles his widow to dow- 
er, where he dies before his mother. 
eke v. Ganter, 104 SW 296, 31 KyL 
89 

{b] Actual possession by the re- 
mainderman during the existence of 
the life estate is not seizin such as 
will give his wife the right to dower, 
Since bare possession does not in it- 
self constitute a seizin. Redding v. 
Vogt, 140 N. C. 562, 53 SE 337, 6 Ann 
Cas 312. 

79. Strawn v. Strawn; 50 Ill. 33; 
House v. Jackson, 50 N. Y. 161; Pras- 
ser’s Will, 140 Wis. 92, 121 NW 643. 

{a] What is not a merger of es- 
tates.—A husband died intestate, and 
dower was assigned to his widow in 
certain land, after which she remar- 
ried, and her second husband became 
the purchaser of the reversionary in- 
terest of the dower lands at a sale to 
pay decedent’s debts and predeceased 
the wife. It was held that there was 
no merger of the reversionary in- 
terest and the right of the husband 
in the wife’s lands by virtue of the 
marriage so as to create a seizin in 
the second husband supporting the 
wife’s claim of further dower as his 
widow. McGuire v. Cook, 98 Ark. 
118, 185 SW 840, AnnCas1912D 1776. 

80. See statutory provisions. 

[a] In the District of Columbia 
the common-law rule has been in no 
way affected by Code (1901) §§ 1029, 
1030, 1158. Talty v. Talty, 40 App. 
CDC.) 258i. 

[b] In Massachusetts (1) under 
Rev. L. c 140 § 3 cl 3, as amended 
by St. (1905) ec 256, where the hus- 
band dies leaving no issue, the wid- 
ow is entitled to one half of vested 
remainders held by her’ husband. 
Walden v. Walden, 213 Mass. 418, 100 
NE 649. (2) But a widow has no 
common-law dower where deceased’s 
only interest in land was a vested 
remainder held in trust. Whitman 
v. Huefner, 221 Mass. 265, 108 NE 


1054. 

[c] In Pennsylvania a widow is 
entitled to an interest in an estate 
in fee in remainder which had vested 
in her husband but in which the par- 
ticular estate was still outstanding 
at his death. Cote’s App., 79 Pa. 235; 
MAVErSten ist. elven, . DiSta 677: 
Starr’s Hst., 16 Phila. (Pa.) 206; Mar- 
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ance is seized and possessed of it for the purposes 


[§ 65] b. Dower out of Dower—(1) In Gen- 
It is a maxim of the common law of ancient 
origin and of common application that ‘‘dower 
ought not to be sought for out of dower.’’ * 
maxim is closely related to the doctrine excluding 
the right of dower from reversionary estates. 
apples, however, only when dower has been actu- 
ally assigned. If not, the widow of the son will be 
entitled to dower in the entire property.®® 

(2) Lands Descending Subject to Dow- 
It is not a bar to an action of dower that the 
widow of an earlier proprietor has already been 
assigned or recovered dower against the tenant.” 
And it is no defense as against a demand of dower 
that dower has been assigned in the premises to a 


The 
It 


tints Bist. Chests Con (Pan ole. 
Compare Shoemaker v. Walker, 2 
Serg. & R. (Pa.) 554 [distinguished in 
Cote’s App., supra] (holding that 
there was no right to dower where 
the husband had alienated his estate 
in remainder during the coverture). 

81. Moore v. Esty, 5 N. H. 479; 4 
Kent’s Comm. p 40. 

82. Otis v. Parshley, 10 N. H. 403; 
Dunham v. Osborn, 1 Paige (N. Y.) 
634; Shoemaker v. ‘Walker, 2 Serge. & 
R. (Pa.) 554; Gardner v. Greene, 5 

Cummings, 


EU woes 
83. Cummings v. 76 
N. J. Hg. 568, 75 A. 210; 
hee Ala.—Boyd vy. Hunter, 44 Ala. 
Del.—Bush y. Bush, 10 Del. 245. 
SA ae Soa v. Sykes, 49 Miss. 


N. C.—Weir v. Tate, 39 N. C. 264. 

Wis.—Prasser’s Will, 140 Wis. 92, 
121 NW 643. 

Eng.—Sheaf v. Cave, 24 Beav. 259, 
53 Reprint 357; Hitchins v. Hitchins, 
Freem. 241, 22 Reprint 1185, Prec. 
Ch. 133, 24 Reprint 64, 2 Vern. Ch. 
403, 23 Reprint 861 (devise to execu- 
tors until payment of debts from 
rents and profits, with remainder 
over); Bates v. Bates, 1 Ld. Raym. 
326,-91 Reprint 1113, 1 Salk. 254, 
91 Reprint 223. 

85. Ill1.—Stahl v. Stahl, 114 M11. 
375, 2 NE 160; Steele v. La Fram- 
bois, 68 Ill. 456. 

Ky.—Carter v. McDaniel, 9 Ky. 564, 
23 SW 507, 15 KyL 349; Robinson v. 
Miller, 2 B. Mon. 284. 

Me.—Williams v. Williams, 78 Me. 
82, 2 A 884; McLeery v. McLeery, 65 
Me. 172, 20 AmR 6838; Manning v. 


Lamprey, 


Laboree, 33 Me. 348; Geer v. Hamblin, 
Mass.—Leavitt _ v. 
Pick. 382, 23 AmD 685. 
111 Mo. 278, 
20’SW 24. 
N. Y.—Elwood v. Klock, 13 Barb. 


1 Me. 54 note. 
137 
Mo.—Null v. Howell, 
50s eran v. Safford, 7 Paige 259, 32 


AmD 633; Reynolds v. Reynolds, iS 
Paige 161; Dunham vy. Osborn, 1 
Paige 634. 


‘ Ag C.—Reitzel v. Eckard, 65 N. © 
73. 
ie I.— Peckham y. Hadwen, 8 R. I. 
160. 

[a] “he principle on which it 
rests is this: although by the de- 
scent, the seizure is cast upon the 
heir, yet wken dower is assigned to 
the widow,-her estate is an elonga- 
tion of the estate of the husband, and 
her seizure relates back, so as wholly 
to defeat the seizure of the heir; and 
in respect to the part of which dower 
is assigned, the heir was not in con- 
templation of law, seized at any time 
during coverture.” Reitzel v. Eck- 


ALAS OuENw CO ose Ona. 

86. See infra § 66 note 91. 

87. Manning vy. Laboree, 33 Me. 
343, 347 (where it was said: ‘Both 


may be justly entitled to endowment. 
The first, in order of claim, in one 
third of. the whole estate, and the 
other in one third of the remaining 
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widow whose right was subsequent to that of the 
demandant.8® But where lands descend subject to 
dower, and the dower is assigned, and the heir dies 
during the continuance of the estate in dower, his 
widow is endowable only out of the remaining two 
thirds.8® The estate of the heir in the lands so de- 
scending is an estate in reversion expectant upon 
the life estate of the widow of the decedent, and un- 
der the rule applicable to reversionary estates the 
widow of the heir can have no-dower therein, if the 
heir dies prior to the death of the widow of the 
decedent.°° If dower has not been assigned to the 
ancestor’s widow, the seizin of the heir is not de- 
feated and consequently his widow is entitled to 
dower in the entire premises.°! But the assignment 
of such dower may be made at any time either before 
or after the death of the heir, and when so made 
precludes recovery of dower by the widow of the 
heir, in the reversion of the third of the estate which 
is assigned to the mother for dower,®? since such as- 
signment relates back to the death of the father.®* 
When the widow of a subsequent proprietor has had 
dower assigned to her in certain lands, it seems that 
the widow of a former proprietor who did not relin-. 
quish her right of dower is entitled to dower in 
the whole land in which the dower of the junior 
widow was assigned, but only a proportionate part 


DOWER 


it 8 


should be taken for her dower from the part already 
assigtied as dower lands to the junior widow, and 


the residue from the owners of the other parts of 


the premises. 

[§ 67] (3) Lands Acquired by Devise. The 
maxim, Dos de dote non petit, applies as well where 
the lands are acquired by devise as where they are 
acquired by descent.®® 

[§ 68] (4) Lands Acquired by Purchase. 
Where lands subject to dower are conveyed by the 
owner, the purchaser becomes seized of the whole 
premises, and his wife is entitled to dower in two 
thirds thereof, and also in the remaining one third 
if she survive the wife of the grantor.%® 

[§ 69] 5. Equitable Estates—a. At Common 
Law. At common law seizin of a legal estate is an 
essential requisite to the right of dower, and there- 
fore the widow is not entitled to dower in lands 
to which her husband had only an equitable title.®7 

[§ 70] b. By Statute. 
equitable estates is now in nearly every jurisdiction 
reculated by statutes °® which usually give to the 
widow her equitable dower, in the descendible equit- 
able interests of her husband of which he died 
seized.°? But a statute merely giving dower in ‘‘es- 
tates of inheritance’’ does not include equitable es- 
tates; the term is to be taken in its common-law 


two thirds, with a contingent right] 259, 32 AmD 633. 2 Atk. 525, 26 Reprint 716 [disappr 
to a further endowment, in the first N. C.—Reitzel v. Eckard, 65 N. C.| Banks v. Sutton, 2 .P. Wms. 700, 
third, upon an extinguishment of the | 673. 24 Reprint 922]. 
first endowment’). 93. Cook v. Hammond, 6 F. Cas. 98. See statutory provisions. 
88. Young v. Tarbell, 37 Me. 509.| No. 3,159, 4 Mason 467; Dunham v. 99. U. S.—In re Ransom, 17 Fed. 
89. Manning v. Laboree, 33 Me.| Osborn, 1 Paige (N. Y.) 634; Reitzel | 331. 
343; Johnson vy. Johnson, 46 Misc. |v. Eckhard, 65 N. C. 673. Ala.—Pettus v. McKinney, 74 Ala. 
314, 98 NYS 197; Safford v. Safford, 94. Steele v. La Frambois, 68 Ill. |108; Crabb v. Pratt, 15 Ala. 843; Gil- 
TouPaige. CN: 0 259, “82 Ambp- 6333 | 456. lespie v. Somerville, 3.Stew. & P. 447. 
Dunham v. Osborn, 1 Paige (N. Y.) 95. Robinson v. Miller, 2 B. Mon. Ark.—Kirby v. Vantrece, 26 Ark. 
634; Reitzel v. Eckard, 65 N. C. 673; | (Ky.) 284; Durando v. Durando, 23 | 368. 
Peckham v. Hadwen, 8 R. I. 160. N. Y. 331; Beekman v. Hudson, 20 Ill.—Tink v. Walker, 148 Ill. 234, 
90. Stahl v. Stahl, 114 Ill. 375, 2) Wend. (N. Y.) 53. 35 NE 765; Atkin vy. Merrell, 39 Ill. 
NE 160; Williams,v. Williams, 78 Me. 96. Stahl v. Stahl, 114 Ill. 375, 2| 62; Nicoll v. Miller, 37 Ill. 387; Nicoll 
82, 2 A 884; Leavitt v. Lamprey, 13} NE 160; Durando y. Durando, 23]/v. Ogden, 29 Ill. 323, 81 AmD 311; 
Pick. (Mass.) 382, 23 AmD 685. N. Y. 331; Dunham v. Osborn, 1] Owen v. Robbins, 19 Ill. 545; Daven- 
91. Robinson v. Miller, 2 B. Mon. | Paige (N. Y.) 634; Reitzel v. Eckard, | port v. Farrar, 2 Ill. 314. 
(Ky.) 284; McLeery vy. McLeery, 65/65 N. C. 673. Ind.—McMahan vy. Kimball, 3 
Me. 172, 20 AmR 683; Null v. How- [a] “Purchase” means conveyance | Blackf. 1. 
ard, 111 Mo. 273, 20 SW 24; Elwood|by deed.—Durando v. Durando, 23 Iowa.—Hutchinson v. Olberding, 


v. Klock, 13 Barb. (N. Y.) 50; Aik-|N. Y. 331. 


136 Iowa 346, 112 NW 647; Everitt v. 
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man v. Harsell, 68 HowPr (N. Y.) 97.. Ala.—Crabb v. Pratt, 15 Ala.|EHiveritt, 71 Iowa 221, 32 NW 278; 
110 [aff 5 NYCivProc 93 (aff 98 N. Y. | 843. Barnes v. Gay, 7 Iowa 26. 

186)]; Safford v. Safford, 7 Paige Ark.—Blakeney vy. Ferguson, 20 Ky.—Gully v. Ray, 18 B. Mon. 107; 
(N. Y.) 259, 32 AmD 633; Reynolds }]Ark. 547. Robinson v. Miller, 1 B. Mon, 88; 
v. Reynolds, 5 Paige (N. Y.) 161. Ga.—Helmken v. Meyer, 138 Ga.| Lawson v. Morton, 6 Dana 471; Ste- 


{a] Reason for- rule. —‘“‘This is 
upon the principle that the husband 
of the second widow may be consid- 
ered as seized in his lifetime of the 
estate charged with the right of 
dower of his mother, as against all 
others but her. A stranger cannot 
avail himself of the contingency that 
the first widow may never enforce 
her right. When she does enforce it, 
then an assignment already made to 
the second widow becomes wholly 
defeated or diminished thereby.” Mc- 
Leery v. McLeery, 65 Me. 172, 174, 
20 AmR 683. 

{b] Time at which interest com- 
mences.—Where at the time of the 
death of a husband his mother has 
possession of the premises under 
unassigned right of dower, the 
daughter-in-law’s interest dates only 
from the death of the mother. Yar- 
prough “vy. “Yarbrough; | ¢Adas “wes 
932 (under Code [1907] § 3836). 

92. U. S.—Cook v. Hammond, 6 F. 
Cas. No. 3,159, 4 Mason 467. 

Ky.—Carter v. McDaniel, 94 Ky. 
564, 23 SW 507, 15 Kyl 349. : 

Me.—Williams v. Williams, 78 Me. 
82, 2 A 884. 

Mass.—Leavitt v. Lamprey, 13 
Pick. 382, 22 AmD 685; Dunham v. 
Osborn, 1 Paige 6384; Matter of 
Cregier, 1 Barb. Ch. 598, 45 AmD 
416. 

N. Y.—Safford v. Safford, 7 Paige 


457, 75 SE 586, 45 LRANS 738; Har- 
ris v. Powers, 129 Ga. 74, 78, 58 SE 
1028, 12 AnnCas 475 [quot Cyc]; 
Bowen v. Collins, 15 Ga. 100. 


Ill.—Rice v. Rice, 108 Ill. 199; 
Davenport v. Farr, 2 Ill. 314, 

Ind.—McMahan v. Kimball, 3 
Black ne 

Ky.—Stevens v. Smith, 4 J. J. 
Marsh, 64, 20 AmD 205. 

Me.—Mann vy. Edson, 39 Me. 25; 


Hamlin v. Hamlin, 19 Me. 141. 
Md.—Bank of Commerce vy. Owens, 

31 Md. 320, 1 AmR 60; Bowie v. Ber- 

ry, 1 Md. Ch. 452 (where the husband 


transferred his equitable interest 
during coverture). 
Mass.—Reed v. Whitney, 7 Gray 


533. 

Mich.—Beebe v. Lyle, 73 Mich. 114, 
41 NW 944. 

N. H.—Hopkinson v. Dumas, 42 
N. H: 296. 

N. Y.—Knickerbacker v. Seymour, 
46 Barb. 198. 

Or.—Griffith v. Griffith, 74 Or. 225, 
145 P 270; Hadley v. Hadley, 73 Or. 
179, 144 P 80; Whiteaker vy. Van- 
schoiack, 5 Or. 113; Farnum y. Loo- 
mis, 2 Or. 29. 

: Tenn.—Garretson y. Brien, 3 Heisk. 

34. 

Va.—Claiborne y. Henderson, 3 
Hen. & M. (13 Va.) 322. 

Eng.—Dawson vy. Whitehaven Bank, 
L. R. 6 Ch. 218; Godwin v. Winsmore, 


vens v. Smith, 4 J. J. Marsh. 64, 20 
AmD 205; Bailey v. Duncan, 4 T. B. 
Mon. 256; McIlvaine v. McIlvaine, 10 
Ky. Op. 181. Contra Green v. Ray, 
1 Key.Op.e26. 

Md.—Slingluff v. Hubner, 101 Md. 
652, 61 A 326; Miller v. Stump, 3 Gill 
304; Hopkins v. Frey, 2 Gill 359; 
Bowie v. Berry, 1 Md. Ch. 452. 
gt ae ae v. Whitney, 7 Gray 
Mo.—Howell v. Jump, 140 Mo. 441, 
41 SW 976; Jarboe v. Hey, 122 Mo. 
341, 26 SW 968; Hall v. Smith, 163 
Mo. 289, 15 SW 621; Davis v. Evans, 


102 Mo. 164, 14 SW 875; Hart v. 
Logan, 49 Mo. 47; Link v. Edmond- 
son, 19 Mo. 487. 

N. J.—Yeo v. Mercereau, 18 N. J. 
L, 387. 

N. Y.—Lugar vy. Lugar, 160 App. 


Div. 807, 146 NYS 37; Matter of Mc- 
Kay, 5 Misc. 123, 25 NYS 725; Haw- 
ley v. James, 5 Paige, 318 [rev on 
other grounds 16 Wend. 61]; Church 
v. Church, 3 Sandf. Ch. (N:-Y.) 4384. 
N. C.—Fortune v. Watkins, 94 N. C. 
304; Caroon v. Cooper, 63 N. C. 386; 
Thompson y. Thompson, 46 N. C. 430. 
Oh.—Abbott v. Bosworth, 386 Oh. 
St. 605 [aff 7 Oh. Dec. (Reprint) 300, 
2 CincLBul 92]; Rands v. Kendall, 15 
Oh. 671; Miller v. Wilson, 15 Oh, 108; 
Smiley v. Wright, 2 Oh. 506. 
Pa.—McClure vy. Fairfield, 153 Pa. 
411, 26 A 446; Dubs v. Dubs, 31 Pa. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 70-71] 


sense, which limits it to legal estates.1 Under some 
statutes a widow is not dowable out of an equitable 
estate of her husband except in intestate lands.? 
The statutes making equitable estates subject to 
dower refer to equitable estates of inheritance only,? 
that is, an equitable title to the property must have 
presently existed in the husband, which title, had he 
died at the moment, would have descended to his 
heirs at law as real estate instead of going to his 
personal representatives as a chattel interest or 
chose in action.* Under the particular statutes in- 
volved it has been held that to entitle the wife to 
dower in equitable estates the husband’s equity in 
the lands must be perfect and complete,®> and of such 
a character that a court of equity would compel a 
conveyance of the legal title to him.6 Under most 
statutes the equitable estate of the husband must 
exist at the time of his death, in order to entitle 
his widow to dower; and therefore if the estate is 
alienated during his lifetime, the wife’s right is de- 
stroyed.? But under some statutes there is no dis- 
tinction between dower in legal and in equitable es- 
tates in this respect; the widow is entitled to dower 
whether the husband died possessed of the estate 


149; Pritts-v. Ritchey, 29 Pa- 71; 
Jones v, Patterson, 12 Pa. 149; Shoe- 
maker v. Walker, 2 Serg. & R. 554; 
Kelly v. Mahan, 2 Yeates 515. 
Tenn.—Crenshaw v. Moore, 124 
Tenn. 528, 137 SW 926, 34 LRANS 
1161, AnnCas1913A 165; Gwynne v. 


15 AmD 142; 
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Graham, 6 T. B. Mon. 561, 17 AmD 
166; Bailey v. Duncan, 
256; Pugh v. Bell, 


A. K. Marsh. 253, 13-AmD 153. 
Mass.,—Reed v. Whitney, 


OCs 479 
or aliened it during coverture without her concur- 
rence.6 A,mere executory contract to convey will 
not defeat the widow’s right to dower in an equit- 
able estate.? And it has been held that a husband 
cannot, during coverture without the wife’s consent, 
voluntarily and without consideration dispose uf her 
equitable estate so as to deprive her of her right of 
dower at his death.1° Unless the husband is bene- 
ficially entitled in the equitable estate his widow is 


‘not entitled to dower. 


[§ 71] ec. Particular Hquitable Hstates—(1) 
Lands Held by Husband under Contract of Purchase. 
Applying the rules above stated to the estate of a 
husband who is in possession of lands under a con- 
tract for the purchase thereof, it follows that, if the 
purchase price had been fully paid by the husband 
prior to his death and no conveyance had been 
made to him, his widow is entitled to dower in the 
lands so purchased.1?, But if the husband has not 
complied with the terms of the executory contract, 
or if for any reason he would not have been entitled 
to a specific performance during his lifetime, it is 
generally held that the right of dower will not at- 


tach.1* Under some statutes part payment of the 
207; Smith v. Smith, 3 Grant Ch. 

40 TS Bye Mon. | GaiCp), 451. 
2 T. B. Mon, 125, And see infra § 71. R 
Porter vy. Robinson, 3 [a] Tilustrations.—(1) Dower is 
barred in land for which the hus- 


7 Gray |band held a bond for the legal title 


by a decretal sale and conveyance of 


Estes, 14 Lea 662; Lewis v. James, 8 
Humphr. 537; Thompson v. Cochran, 
7 Humphr. 72, 46 AmD 68. 

Va.—James v. Upton, 96 Va. 296, 
31 SE 255; Rowton v. Rowton, 1 
Hen. & M. (11 Va.) 92. 

Eng.—Smith y. Spencer, 2 Jur. N. 
S. 778. 

Ont.—Sheppard  v. 14 
Grant. Ch. (U. C.) 174. 

And see infra §§ 71, 74, 78. 

1. Cornog v. Cornog, Sy Dele Ch: 
407; Harley v. Harley, 140 Wis. 282, 
122 NW 761; Prasser’s Will, 140 Wis. 
92, 121 NW 643 

Tal A full equitable title and own- 
ership of the entire beneficial inter- 
est in realty and right to be immedi- 
ately clothed with the legal title is 
substantially a _ legal estate within 
the meaning of the dower statute. 


Sheppard, 


Harley v. Harley, 140 Wis. 282, 122 
NW 761. 

2. Cornog v. Cornog, 3 Del. Ch. 
407. 

$3. Davenport v. Farrar, 2 Ill. 314. 

4. Tink v. Walker, 148) WIN 234,135 


NE 765; Nicoll v. Toda, (KOE ili, 395: 
Nicoll v. Ogden, 29 Ill. 323, 81 AmD 
etal 


5. Ala.—King v. King, 61 Ala. 479; 
Cra>db v. Pratt, 15 Ala. 843; Edmond- 
son v. Montague, 14 Ala. 370; Gil- 
lespie v. Somerville, 3 Stew. & P. 447. 
Tll.— Steele v. Magie, 48 Ill. 396. 
Ky.—Pugh v. Bell, 2 T. B. Mon. 
125, 15 AmD 142; Herron vy. William- 
son, Litt. Sel. Cas. 250. 
Md.—Bowie v. Berry, 1 Md. Ch. 
452. ; 
Mo.—Worsham vy. Callison, 49 Mo. 
206. 
Pa.—Pritts v. Ritchey, 29 Pa. 71. 
[a] The right. subsists in virtue 
of the estate of the husband, and is 
subject to any infirmity or incident 
which the law attaches to that seizin, 
either at the time of the marriage or 
at the time the husband becomes 
seized. King v. King, 61 Ala. 479 
(fraudulent conveyance by husbanda). 
6. Ala.—Lipscomb v. De Lemos, 
68 Ala. 592; Boyd v. Harrison, 36 
Ala. 533; Harrison v. Boyd, 36 Ala. 
203; Edmondson vy. Montague, 14 Ala. 
370. 


Tll.—Taylor v: Kearn, 68 Ill. 339; 
Stow v. Steel, 45 Ill. 328; Owen v. 
Robbins, 19 Tl. 545. 

Ky.—Stevens v. Smith, 4 J. J. 


64, 20 AmD 205; Graham v. 
[19 C. 3-81} 


Marsh, 


Mo.—Worsham vy. Callison, 49 Mo. 
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N. J.—Radley v. Radley, 70 N. J. 
Hq. 248, 62 A 195; Yeo v. Mercereau, 
UCT ENP ode fey sxe 

7. U. S.—In re Ransom, 17 Fed. 
331 (construing New York statute). 

Ala.—King vy. King, 61 Ala, 479. 

Ark.—Langley vy. Langley, 45 Ark. 
392: 

Ill—Morse v. Thorsell, 78 Ill. 600; 
Taylor v. Kearn, 68 Ill. 339; Steele 
v. Magie, 48 Ill. 396; Wooley v. Ma- 
gie, 26 Ill. 526; Owen vy. Robbins, 19 
De SASS Clybourn v. Pittsburgh, etce., 
RCo. "4 Il. A. 463. 

Ind.—Butler vy. Holtzman, 55 Ind. 
125. 

Iowa.—Langworthy v. Heeb, 46 
iowa 64; Davis v. O’Ferrall, 4 Greene 

Ky.—Smallridge v. Hazlett, 112 
Ky. 841, 66 SW 10438, 23 KyL 2228; 
Tisdale v. Rusk, 7 Bush 139; Gully 
v. Ray, 18 B. Mon. 107; Heed v. Ford, 
16 B. Mon. 114; Lawson vy. Morton, 
6 Dana 471; Hamilton vy. Hughes, 6 
J. J. Marsh. 581; Herron v. William- 
son, Litt. Sel. Cas. 250. 

Me.—Foster v. Gordon, 49 Me, 54. 

Md.—McRae v. McRae, 78 Md. 270, 
27 A 1038; Rabbitt v. Gaither, 67 Md. 
94, 8 A 744; Glenn v. Clark, 53 Md. 
580; Lynn v. Gephart, 27 Md. 547; 
Hopkins v. Frey, 2 Gill. 359; Purdy 
v. Purdy, 3 Md. Ch. 547; Bowie v. 
Berry, 1° Md: Ch. 452, 3 Md. Ch. 359. 

Mich.—Daily v. Lichfield, 10 Mich. 

Searing ten, 


29. 

Nebr.—Crawl  v. 33 
Nebr. 107, 49 NW 1118. 

N. Y.—Hicks v. Stebbins, 3 Lans. 
39; Sherwood v. Vandenburg, 2 Hill 
303; Hawley v. James, 5 Paige 318 
[rev on other grounds 16 Wend. 61]; 

Oh.—Abbott v. Bosworth, 36 Oh. 
St. 605; Welch v. Buckins, 9 Oh.. St. 
331s (Carter vz. Goodin; 3 Oh.) St. 75; 
Carter v. Walker, 2 Oh. St. 339; Rands 
vy. Kendall, 15 Oh. 671; Miller v. Wil- 
son, 15 Oh, 108; Smiley v. Wright, 2 
Oh. 506. 

Pa.—Junk v. Canon, 34 Pa. 286; 
Pritts v. Ritchey, 29 Pa. 71; Myer v. 
Philadelphia, 2 LegRec 39. 

S. C.—Morgan vy. Wright, 25 S. C. 
601; Morgan v. Smith, 25 S. C. 337; 
Secrest v. McKenna, 27 S. C. Hq. 72. 

Ont.—Re Williams, 7 Ont. L. 156, 
30 OntWR 251; Anderson v. Elgie, 6 
Ont. L. 147; Re-Croskery, 16 Ont. 
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legal title to the purchaser during 
his life for the partial satisfaction of 
the claims of his creditors and the 
full satisfaction of his vendor’s lien. 
Tisdale Wa Risk; (7) Bush) (ky) 139: 
(2) The widow is not entitled to dow- 
er in an equitable estate which had 
passed from him to an assignee in 
insolvency. In re Block, 8 Ont. 225. 

8. James v. Upton, 96 Va. 296, 32 
SE 255. 

9. Bowie vy. Eerry, 3 Md. Ch. 359. 

10. Fast v. Umbaugh, 22 Oh. Cir. 
Ct. 409, 12 Oh. Cir. Dec. 434. 

ll. Fitzgerald vy. Fitzgerald, 5 
Ont. L. 279, 2 OntWR 68. See also 
infra § 72. 

12. Ala.—Lipscomb v. De Lemos, 
68 Ala, 592. 

Ill.—Taylor v. Kearn, 68 Ill. 339; 
Owen v. Robbins, 19 Ill. 545; Cly- 
bourn y. Pittsburg, ete., R. Co., 4 Ill. 


A, 463. 
Iowa.—Hutchinson vy. Olberding, 
Meso ic 


136 Iowa 346, 112 NW 647. 

Ky.—Stevens v. Smith, 

Marsh, 64, 20 AmD 205; Lane v. Far- 
leigh, 5 KyL 513. 
eo te ee v. Whitney, 

Mo.—Casteel v. Potter, 176 Mo. 76, 
75 SW 597; Howell v. Jump, 140 Mo. 
441, 41 SW 976. 

N. J.—Young v. Young, 45 N. J. 
Higey 2. 16) Ay 921. 

N. Y.—Bowery Nat. Bank v. Dun- 
ean, 12 Hun 405. 

N. C.—Howell v. Parker, 136 N. C. 
373, 48 SE 762; Love v. McClure, 99 
NaC. 290.6 SE 2475 (250°) Keautts” ve 
Klutts, 58 N. C. 80; Thompson v. 
Thompson, AGEN KOA 430. 

Va.—James v. Upton, 96 Va. 296, 
31. SH 255. 

fa] At common law an executory 
contract for the purchase of lands, 
even with possession delivered, does 
not constitute such a seizin as will 
entitle the the wife to dower. Pritts 
Vey Ritehey, (29) Paes Claiborne: Vv. 
Henderson, 3 Hen. & M. (13 Va.) 322. 

13. Ala.—Mattox v. Feagan, 57 
Ala. 274; Boyd v. Harrison, 36 Ala. 
533; Harrison v. Boyd, 36 Ala. 203; 
Lewis, v. Moorman, 7 Port. 522. 

Ga.—Latham v. McLean, 64 Ga. 
320; Bowen v. Collins, 15 Ga. 100. 

Tll.—Walters v. Walters, 132 Ill. 
23 NE 1120; Morse v. Thorsell, 
78 Ill. 600; Greenbaum y. Austrian, 
70 Ill, 591; Taylor v. Kearn, 68 IT. 
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purchase price by the husband vests in him an 
equitable estate in which the widow is entitled to 
dower, subject to an adjustment of the equities of 
the various parties.14 In most states a widow is not 
entitled to dower out of lands held under contract of 
-purchase where the husband’s interest was alen- 
| The rule 
where the right to dower in equitable estates does 


_ated during coverture.?® 


3839; Owen v. Robbins, 19 Ill. 545, 

7 eri ean v. Addleman, 5 Blackf. 
06.° 

, Ky.—Smallridge v. Hazlett, 112 Ky. 

841, 66 SW 10438; 23 KyL 2228; Pugh 

Vv. Bell, 2A AM Ss Mon. V25,) 2b AmD 142; 

ae v. Judy, 5 KyL 513, 12 Ky. Op. 
Ree ob delk Vv. Hayes, 4 Allen 
Mich.—-Dalton v. ‘Mertz, 197 Mich. 

390, 163 NW 912; Stephens v. Leon- 


ard, 122 Mich. 125, 80 NW _ 1002;- 
reve v. Lyle, 73 Mich. 114, 40 NW 
44. 


Nebr.—Moran v. Catlett, 93 Nebr. 
158, 1389 NW 1041; Nortnass v. Pio- 
neer Townsite Co., 82 Nebr. 382, 117 
NW 951; Grandjean v. Beyl, 78 
Nebr. 349, 110 NW 1108, 15 AnnCas 
bit; Hallitv.. Crabb, 56) Nebr. 392, 
76 NW 865; Crawl v. Harrington, 33 
Nebr. 107, 49 NW 1118. 

Va.—Robinson y. Shackett, 29 
Gratt. (70 Va.) 99. 

[a] Public land grants.—(1) If a 
grantee or claimant under a state 
‘or federal statute relating to the 
grant of public lands has fully com- 
plied with the conditions of the stat- 
ute, so as to entitle him to a patent, 
he has such a title in the land as will 
entitle his widow to dower, although 
he died prior to the issue of the 
patent. McKay v. Freeman, 6 Or. 
449. (2) But there must be a full 
and complete compliance with all 
statutory requirements. Crittenden 
v. Woodruff, 14 Ark. 465; Woolley v. 
Magie, 26 Ill. 526; Clybourn y. Pitts- 
burg, etc., R. Co., 4 Ill, A. 463. See 
also supra § 54. 

[b] Void contract.—A widow is 
not entitled to dower in lands held 
by her deceased husband under a 
void parol contract. Lane v. Court- 
ney, 1 Heisk. (Tenn.) 331. 
Ala.—Flinn v. Barber, 64 Ala. 
Ark. —Spalding v. Haley, 101 Ark. 
296, 142 SW 172. 

Ga.—Spence v. Mathis, 137 Ga. 514, 
73 SE 739 (under Civ. Code [1910] § 
5248); Connelly v. Swann, 141 Ga. 
112, 80 SH 553. 

Minn.-—Wellington vy. St. Paul, etc., 
R. Co., 123 Minn. 483, 144 NW 222. 

Mo.—Hart v. Logan, 49 Mo. 47. 

N. C.—Bunting v. Foy, 66 N. C. 
193; Thompson v. Thompson, 46 N. C. 
430; Klutts v. Klutts, 58 N. C. 80. 


Va.—James v. Upton, 96. Va. 296, 
31, SH 255. 
[a] Where a bond or other secur- 


ity is given by the vendee to secure 
the payments to be made under the 
contract, the vendee becomes benefi- 
cially seized for his own use of the 
title of the property, and the wife’s 
dower attaches, and cannot be divest- 
ed by a subsequent ercumbrance, un- 
less she concurs therein. Blair v. 
Thompson, 11 Gratt. (52 Va.) 441. 
{b] In Indiana a statute (1) pro- 
vides that if a husband shall have 
made a contract for real estate, and 
shall have paid only part of the 
consideration, and the real estate 
shall be sold after his death under 
any decree, or by virtue of any pow- 
er or devise in his will, the widow 
shall be entitled to her third of the 
real estate in proportion to the 
amount paid under the contract by 
her deceased husband. This statute 
has been held inapplicable to a case 
where it does not appear that the 
administrator acted under any power 
in disposing of the real estate, nor 
that the husband left any will, nor 
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[§ 72] 
(a) In General. 
is otherwise 


that there was any order of court for 
the disposal of such real estate. 
Keith v. Hudson, 74 Ind. 333. (2) It 
does apply, however, in case the land 
is sold by the administrator on or- 
der of court to raise money with 
which to pay what was due the ven- 
dor on his purchase. Carver v. 
Grove, 68 Ind. 371. (3) Under Hor- 
ner St. (Ind.) § 2493, providing that, 
if the husband shall have made a 
contract for the purchase of lands, 


and at the time of his death the con-. 


sideration shall not have been paid, 
but after his ceath the consideration 
shall be paid out of his estate, his 
widow shall have one third of such 
lands in the Same manner as if the 


‘legal estate had vested in the hus- 


band during the coverture, where a 
part of the land held by the hus- 
band under contract was set off to 
the widow, and the remainder was 
sufficient to pay the balance of the 
price, although such balance had not 
been paid, the widow had an interest 
in the land, and her interest was not 
one in the money remaining after 
sale to pay the vendor’s lien. Bowen 
v. Lingle, 119 Ind. 560, 20 NE 534. 

15. Ill—Morse y. Thorsell, 78 Ill. 
600; Taylor v. Kearn, 68 Ill. 339; 
Stow v. Steel, 45 Ill. 328; Woolley v. 
Magie, 26 Ill. 526; Owen v. Robbins, 
19 Ill. 545; Clybourn y. Pittsburg, 
etc., R. Co., 4 Ill. A. 463. 

Kan.—Painter v. Fletcher, 81 Kan. 
195, 105 P 500. 

Ky.—Smallridge v. Hazlett, 112 Ky. 
841, 66 SW 1043, 23 Kyl 2228; Tis- 
dale v. Rusk, 7 Bush 139; Hamilton 
v. Hughes, 6 J. J. Marsh, 581. 

Nebr.—Nortnass v. Pioneer Town- 
site Co., 82 Nebr. 382, 117 NW 951. 
Aon Y.—Hicks v. Stebbins, 3 Lans. 


Pa.—Pritts v. Ritchey, 29 Pa. 71. 

Ont.—VFitzgerald v. Fitzgerald, 5 
Ont. L. 279, 2 OntWR 68; Re Luck- 
hardt; 29 Ont. 111. 

16. James v. Upton, 96 Va. 296, 31 
SE 255. See also supra § 70. 

17. Inglis v. Fohey, 136 Wis.’ 28, 
116 NW 857. 

[a] Rule applied.—Where a hus- 
band, who had a mere contract for 
the purchase of real estate agreed 
to convey a part thereof to a third 
person, and then received the legal 
title, the title was subject to the 
third person’s right to demand a deed 
of his part of the premises, which 
right was superior to the dower right 
of the wife. Inglis v. Fohey, 136 
Wis. 28, 116 NW 857. 


18. U. S.—Mayburry v. Brien, 15 
Pet. 21, 10 L. ed. 646; Robison v. 
Codman, 20 EF. Cas.” No: 211,970; 2 
Sumn, 121. 

Sager oe a) game v. Welsh, 27 Ala. 


Ark.—Hill v. Mitchell, 5 Ark. 608. 
Conn.—Goddard vy. Prentice, 17 
Conn. 546. 
Ga.—Day v. Solomon, 40 Ga. 32; 
Aaron v. Bayne, 28 Ga. 107. 
Hawaii.—Lazarus v. Lazarus, 12 
68, 


Hawaii 369. 
Ill.—Barker v. Smiley, 218 Ill. 
75 NE 787; King v. Bushnell, 121 Ill. 
656, 18 NE 245; Rice v. Rice, 108 Tll. 
199; Hagunin v. Cochrane, 51 Ill. 302, 
2 AmR 303; Bailey v. West, 41 Ill. 
290; Sanford vy. Sanford, 157 Ill, A. 
350; Dickerson vy. Gritten, 103 Ill. A. 
351 [aff 202 Ill. 372, 66 NE 1090]. 
Ind.—Adkins v. Holmes, 2 Ind. 197. 
Iowa.—In re Stude, 179 Iowa 785, 
162 NW 10; Johnston vy. Jickling, 141 
Iowa 444, 119 NW 746; McDaniel v. 


iar 


not depend on ownership by the husband at the 
time of his death.?® 


A mere contract for the pur- 
creates no estate, either legal or 


equitable, in which a wife is entitled to dower.37 
(2) Trust Estates Held by Husband— 


The rule is that in equity the wife 


of a trustee is not dowable of the lands held by him 
in trust, although he holds the legal title.** 


This 


Large, 55 Iowa-312, 7 NW 632; Lang- 
worthy v. Heeb, 46 Iowa 64 
Ky.—Allard v. Allard, 86 Sw 679, 


27 Kyl. 750; Fontaine v. Dunlap, 82- 


Ky. 321; Héed v. Ford, 16 B. Mon. 
114; Bartlett v. Gouge, 5 B. Mon. 152s 
Oldham v. Sale, 1 B. Mon. 77; Law- 
son vy. Morton, 6 Dana 471; Dean Vv. 
Mitchell, 4 J. J. Marsh. 451; Stevens 
v. Smith, 4 J. J. Marsh. 64, 20 AmD 
205; Tevis v. Steele, 4 T. B. Mon, 339; 
Herron v. Williamson, Litt. Sel. Cas. 
250; McIlvaine v. McIlvaine, 10 Ky. 
Op. 181. 

Me.—Stanwood v. Dunning, 14 Me. 

0 


Md.—Cowman y. Hall, 3 Gill & J. 
398; McCauley v. Grimes, 2 Gill & J. 
318, 20 AmD 434. 

198: .—Small y. Proctor, 15 Mass. 

Mo.—Van Pelt v. Parry, 218 Mo. 
680, 118 SW 425; Miller v. Miller, 
148 Mo. 113, 49 SW 852; White v. 
Drew, 42 Mo. 561; Ragsdale v. O’Day, 
61 Mo. A. 230. 

Mont.—Huffine v. Linco ln, 52° 
Mont. 585, 160 P 820, 823 [cit Cyc]. 

N. H.—Hallett ive Parker, 68 N. H. 
598, 39 A 433; Hunkins v. Hunkins, 65 
N. H. 9518 A 655; Hopkinson v. Du- 
mas, 42 N, H. 296; Adams vy. Hill, 29 
Nei 3202. 

N. J.—Ocean Beach Assoc. v. Brin- 
ley, 34 N. J. Eq. 4388. 

. Y.—Starbuck v. Starbuck, 62 
App. Div. 437, 71 NYS 104 [rev on 
other grounds 173. IN. ¥05503,. 66, NEY 
193, 93 AmSR 631]; Kager v. Bren- 
neman, 47 App. Div. 63, 62 NYS 339; 
Terrett v. Crombie, 6 Lans. 82 [aff, 
55 N., Y. 683 mem]; Buffalo, ete., R. 
Co. v. Lampson, 47 Barb. 533; Gomez 
v. Tradesmen’s Bank, 6 N. Y. Super. 
102; Poppenhusen y. Poppenhusen, 68 
Misc. 548, 125 NYS 269 [aff 149 App. 


Div. 307, 133 NYS 887]; Cooper v. 
Whitney, 3 Hill 95; Germond v. 
Jonés, 2 Hill 569; Coster v. Clarke, 3 
Edw. 428. 


N. C.—Hendren v. Hendren, 153 N. 
C. 505, 69 SE 506, 138 AmSR 680. 


St. 415; Derush v. Brown, 8 Oh. 412; 
ee v. Greene, 1 Oh. 535, 13 AmD’ 

S. C.—Brown v. Cave, 23 S. C. 251; 
Thompson vy. Perry, 11 S. C. Eq. 204, 
29 AmD 68; Davidson vy. Graves, 8 
S. C. Eq. 268. 

Tenn.—Gannaway v. Tarpley, 1 
Coldw. 572; Kaphan v. Toney, (Ch. A.) 
58 SW 909. 

Utah.—Wilson v. Wilson, 32 Utah 
AGO) S9UP 1643; 

Va. —Chapman vy. Chapman, 92 Va. 
537, 24 SE 225, 53 AmSR 823; Waller 
v. Waller, 33 Gratt. (74 Va.) 83; 
Pe v. Davisson, 2 Rob. (41 Va.) 

ky Va.—Hardman v. Orr, 5 W. Va. 


Ont.—Brown v. Brown, 8 Ont. L. 
see 3 OntWN 795, 24 CanLTOccNotes 


And see supra § 27. 

{a] Land held as guardian.—A 
widow has no right to dower in 
property held by her husband as 
guardian, since he never had title to 
such property. In re Stude, 179 Iowa 
785, 162 NW 10. 

[b] Property purchased with mon- 
ey of ward.—The widow of a guard- 
ian is not entitled to dower in land 
which her husband purchased in his 
own name with his ward’s money. 


Gannaway v. Tarpley, 1 Coldw. 
(Tenn.) 572. 
{c] Property held in trust for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 72-74] 
rule applies, although the wife had no knowledge 
of the trust.1® But if there is coupled with the legal 
estate of the husband a substantial beneficial inter- 
est in the trust estate, it has been held that the 
wife’s dower will attach to the extent of such bene- 
ficial interest, if it can be decreed to her without 
interfering with the trust estate, or defeating the 
purposes of the trust.2° But in no event does dower 
attach to lands of which the husband was seized as 
trustee in behalf of others further than his own 
beneficial interest therein.2+ Where the husband as 
trustee acquires by purchase or otherwise the estate 
or interest of the beneficiary, the equitable estate 
is merged in the legal estate and the wife becomes 
entitled to dower.?? 

— [§ 73] (b) Lands Which Husband Contracted 
to Convey before Marriage. A widow has no dower 
in lands which her husband has contracted to con- 
vey prior to his marriage, although he does not 
convey until after the marriage, or although he may 
have died without conveying, for, while he has the 
legal title, he is not beneficially seized during the 
coverture.?? This principle has been held to apply 
in ease of a verbal contract to convey entered into 
before marriage, followed by a conveyance after 
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marriage.” But where by statute a parol contract 
to convey land is void and not merely voidable, the 
widow has been held entitled to dower when noth- 
ing was done before marriage by way of part per- 
formancee.”® 

[§ 74] (8) Trust Estates Held for Benefit of 
Husband—(a) In General. The common law, limit- 
ing the right of dower to legal estates,?° did not rec- 
ognize a widow’s claim of dower in an estate held 
by another in trust for her deceased husband.?? 
The common-law rule remained in force in England 
until the passage of the Dower Act of 3 & 4 Wm. IV 
e 105. In many of the states the rule of the com- 
mon law is either entirely abrogated or modified.”® 
In those states where the right of dower in equit- 
able estates is declared, the courts have invariably 
held that a wife is endowed with lands held in trust 
for the benefit of her husband.2® But where not 
otherwise provided by statute, the common-law rule 
is applied and dower is excluded from the estate 
of the cestui que trust.2° Where~a statute confers 
dower in all real estate whereof the husband or any 
other to his use was seized of an estate of inherit- 
ance, it should be construed as conferring the right 
of dower in estates held in trust for the benefit of 


wife.—A wife has no dower right in 
property the naked legal title to 
which is conveyed to the husband in 
trust for his wife. Barker v. Smiley, 
218 Ill. 68, 75 NE 787. 

{d] Property held in trust for 
heirs of first wife.—If land, the legal 
title to which was in decedent at his 
death, was purchased, paid for, and 
improved with money which was the 
sole and separate estate of his first 
wife, the deed conveying it having 
been made to decedent by mistake, 
instead of to his first wife. decedent, 
after the death of his first wife, 
would hold the land in trust for her 
heirs at law, which trust would be 
superior to the claim for dower of 
decedent’s widow, which must arise, 
if at all, from the estate of decedent. 
Hendren v. Hendren, 153 N. C. 505, 
69 SE 506, 138 AmSR 680. | 

[e] Property held in trust for 
sons.—A wife cannot complain of a 
conveyance of land made by her hus- 
band without her knowledge upon 
the eve of marriage, and in contem- 
plation of it, where he held the land 
as a mere trustee for his sons, since 
the widow’s right would not have 
attached, although no conveyance had 
been made. Wilson v. Wilson, 32 
Utah 169, 89 P 643. 

{f] Property held as administra- 
tor of son.—A widow is not entitled 
to dower in lands of which her hus- 
band was possessed during cover- 
ture as the administrator of his son. 
Tillman v. Spann, 68 Ala. 102. 

[g] Seizin to use of county.— 
Where a person, with full notice that 
swamp land had been permanently 
dedicated as a county seat, took a 
deed to it from the county, thus ac- 
quiring at most only a seizin to the 
use of the county, his widow was 
not entitled to dower therein. Van 
Pelt v. Parry, 218 Mo. 680, 118 SW 


425. 

{h] Where resulting trusts are 
abolished by statute and land is 
bought by one person, but the title 
is taken in the name of another, the 
latter is treated as the complete 
owner, and his widow is entitled to 
dower. Newton v. Sly; 15 Mich. 391. 

19. White v. Drew, 42 Mo. 561; 
Davidson v. Graves, 8 S. C. Hq. 268. 

{a] Establishment of trust.— 
Where the wife had no notice or 
knowledge of a trust and there was 
nothing of record showing the ex- 
istence of such trust, her right to 
dower cannot be defeated by the as- 
sertion of others that the land of 


her deceased husband was in fact 
held in trust for them. Pike v. Pike, 
oT Ky. Op!-520. 
20. ‘Cockrill v. Armstrong, 31 Ark. 
Coster v. 


Clarke, 3 Edw. 
(Ni. YY.) °428; 


22. Robison v. Codman, 20 F. Cas. 
No. 11,970, 1 Sumn. 121; Hopkinson 
Vv. Dumas, 42 N. H. 296; Coster v. 
Clarke, 3 Edw. (N. Y.) 428. 

23. Ill.—Hugunin vy. Cochrane, 51 
TM 302,72 "AmR 303. 

Ind.—Kintner v. McRae, 2 Ind. 453; 
Adkins v. Holmes, 2 Ind. 197. 

Ky.—Dean v. Mitchell, 4 J. J. 
Marsh. 451; Gully v. Ray, 18. B. 
Mon, 107; Oldham v. Sale, 1’: B. Mon. 


76. 

N. HA unkits v. Hunkins, 65 N. 
H. 95; Hallett v. Parker, 39 "A 583; 
Adams Vv. ELI 29) SING ED 302. 

Va.—Chapman v. Chapman, 92 Va. 
537, 24 SE 225, 53 AmSR 8238. 

[a] Rule applied.—Where a hus- 
band had before marriage given an 
unconditional bond for conveyance of 
title to land and put the vendee in 
possession, the husband was to be 
considered as mere trustee or title 
holder for use of his vendee, so that 
the wife of the vendee, and not the 
wife of the vendor, was entitled to 
dower. No lien for purchase money 
which the vendor might have could 
entitle his wife to dower. Stevens 
v. Smith, 4 J. J. Marsh. (Ky.) 64, 20 
AmD 205. 

[b] When right of dower exists.— 
Where a husband in his lifetime en- 
tered into a contract for the sale of 
land and gave bond for title, and the 
purchase money was due and un- 
paid at the time of his death, it was 
held that the legal title remained in 
the vendor, and that the purchaser 
held the land in subordination to the 
right of the vendor, who was in con- 
templation of law seized and pos- 
sessed of the land at his death, so 
that his widow was entitled to her 
dower out, of it. Day v. Solomon, 
40 Ga, 32. 

24. Gully v. Ray, 18 B. Mon. (Ky.) 


107; Oldham v. Sale, 1 B. Mon. (Ky.) 
6. 

25. Madigan v. Walsh, 22 Wis. 
501. 

26. See supra § 69. 

a7. Stevens’ vi. Sniith; 4°-J. J. 
Marsh. (Ky.) 64, 20 AmD 205; Chap- 


lin v. Chaplin, 3 P. Wms. 399, 24 
Reprint 1040; Banks v. Sutton, y) P; 
Wms. 701, 24 Reprint 922. 

28. See statutory provisions. 


ia Ala.—Crabb v. Pratt, Lon Alas 


Ill—Nicoll v. Miller, 37 Ill. 387; 
Nicoll v, Ogden, 29 Ili, 323, 81 AmD 


$11. 

Ind.—Stroup v. Stroup, 140 Ind. 
179, 39 NE 864, 27 LRA 528; Mc- 
Mahan y. Kimball, 3 Blackf. 1. 

Ky.—Stevens’? v.% Smith, #4) J, WJ. 


Marsh. 64, 20 AmD 205. 

Md. —Slingluft v. Hubner, 101 Md. 
652, 61 A 326. 

Miss.—Caillaret vy, 15 
Miss. 319. 

Mo.—Jarboe v. Hey, 122 Mo. 341, 
26 SW 968 (trust created by will): 
Young v. Thrasher, 115 Mo. 222, 21 
SW 1104; Davis v. Green, 102 Mo. 
170, 14 SW 876, 11 LRA 90; Davis v. 
Evans, 102 Mo. 164, 14 SW 875. 

N. H.— Towle v. Berry, 44 N. H. 
569. 

N. J— Yeo v. Mercereau, 18 N. J. 
Peete Mershon vy. Duer, 40 N. J. Eq. 

N. Y.—Clark v. Clark, 147 N. Y. 
639, 42 NE 275 [aff 84 Hun 362, 32 


NYS 825]; Hawley v. James, 5 Paige 
a [rev on other grounds 16 Wend. 


Bernard, 


Pa.—Shoemaker v. Walker, 2 Serge. 
& R. 554. 

SEcaW toe v. Lineoln, 4 Lea 

W. Va.—Meyer v. Barnett, 60 W. 
Va. 467, 56 Si 206, 116 AmSR 894, 
6 LRANS 1191. 

Wis.—In re Prasser, 140 Wis. 92, 
121 NW 648. 

30. U. S.—Lenox v. Notrebe, 15 F. 
Cas. No. 8,246c, Hempst. 251; Wil- 
liams v. Barrett, 29 F. Cas. No. 17,- 
714, 2 Cranch C, C. 673. 

Conn. —Stewart v. Stewart, 5 Conn. 


317. 
net eek v. Hill, 81 Ga. 516, 8 SH 


Hawaii—Williams v. Castle, 19 
Hawaii 337. 

eeERD Dean v. Hamlin, 19 Me. 
Mass.—Seaman v. Harmon, 192 


Mass. 5, 78 NE 301; Simonds y. Sim- 
onds, 112 Mass. 157; Lobdell v. Lob- 
dell, 4 Allen 187; Reed v. Whitney, 
7 Gray 533. 

[a] In Pennsylvania the common- 
law rule excluding a widow from 
dower in a trust estate does not pre- 
vail. By the usage and the law of 
that state a widow is dowable of 
such an estate, independent of any 
Statutory provision relating thereto. 
SU osmere: v. Walker, 2 Serg. & R. 
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the husband.** The nature and object of the trust 
will often control the widow’s right to dower in 
lands devised by will or conveyed by deed.** Where 
both the legal and equitable estate become merged 
in the husband, the widow is entitled to dower.** 

[§ 75] (b) Lands Held by Executor, Adminis- 
trator, or Guardian. Lands under the control of an 
executor,** administrator,*> or gwardian *® are not 
subject to dower unless within the statute creating 
such estate.®7 

[§ 76] (¢) Conveyances in Fraud of Dower. 
While a wife may not be deprived of her dower 
rights by fraud after the inchoate right has at- 
tached,** a husband is under no obligation to take 
his money in which the wife has no interest and put 
it in land in his own name so that she may obtain 
a dower interest.°® Therefore the mere fact that 
the husband’s money paid for land the title to which 
is taken in the name of a third person is insufficient 
to entitle the wife to dower therein on the ground 
of fraud.4° Whether or not dower exists depends 
upon whether under the particular facts the hus- 
band acquires seizin of a legal or equitable estate 
of inheritance of such a nature ag is subject to dower 
under the statute. It has been held that a hus- 
band cannot deprive his wife of her dower by tak- 


31. Yeo v. Mercereau, 18 N. J. L.| Div. 95, 79 NYS 547; 
387. But see supra § 70 note 1. Douglas, 11 Hun (N. Y.) 

32. See cases infra this note. [a] 

{a] Wlustratiovs.—(1) Where a|/conveyance will 


equitable estates. 
er, 


trust is created by will in real prop- 
erty for the life of the cestui que 


trust, and by the same will he is 

given a vested remainder in fee, ex- 39. 

pectant upon the termination of the|}95, 79 NYS 547. 
trustee’s legal estate, the widow of 40. 


the cestui que trust has been held 
not endowed of the property held 
in trust. Kenyon vy. Kenyon, 17 R. I. 
539, 23 A 101, 24 A 787. (2) Where 
land is conveyed to be held in trust 


Mo.—Crecelius 


DOWER 


A fraudulent or voluntary 

not bar dower 
Rabbitt v. Gaith- 

67 Md. 94, 8 A 744, 

Bar of dower see infra §§ 156-168. 

Nichols v. Park, 78 App. Div. 


lowa.—Beck v. Beck, 64 Iowa 

155, 19 NW 876 [dist Buzick v. Bu- 

zick, 44 Iowa 259, 24 AmR 740]. 
Me.—Mann v. Edson, 39 Me. 25. 


356, 14 SW 510 [rev 11 Mo. A. 304]. 


ing a conveyance of land purchased with his own 
money during coverture to himself for life, with re- 
mainder to his child.42 But this has been denied 
except where such disposition is testamentary in 
character and for the purpese of defrauding the wife 
of her dower.*? 

[§ 77] (4) Lands Purchased by Husband for 
Another. Where land is purchased by one person 
in his name for the benefit of another, with the lat- 
ter’s money, the wife of the former has no dower 
therein.*4 But if such lands are purchased with the 
purchaser’s own money in his own name, although 
held by him subject to the performance of certain 
agreed conditions by another person, whereupon the 
lands are to be again conveyed, the right of dower 
of the purchaser’s wife attaches.4® Dower attaches 
to land purchased by the husband in his own name 
with intent to make a gift of it to another where 
the donee was not put into possession until some 
time after the purchase.*® 

[§ 78] d. Equity of Redemption—(1) In Gen- 
eral. The right of redemption from mortgages being 
regarded as a mere equitable title, the common law 
did not recognize dower right of a widow in her 
husband’s equity of redemption.47 The rule which 
now prevails, however, in nearly all the states, either 


in lands which the husband pays for, 
and has conveyed to a third person 
for the purpose of depriving her of 
dower, under an agreement by him 
that the husband shall receive all the 
benefits of and have full control over 
such lands. Phelps v. Phelps, 143 
Nii. 197, (38) NO 280) 425 RAS 625 
ineve Ube sETUI S15: (on ec NEYC Sano 20s 
(2) Where a husband paid the pur- 
chase money, but had not obtained 
the legal title, or had paid the con- 
sideration for the purchase of lands 
conveyed to a third person, his wid- 
Ow was entitled to dower in such 


Douglas v. 
406. 


in 


Horst, 89 Mo. 


[$§ 74-78" 


for the use of the grantor and upon 
his death to be distributed to his 
“heirs at Jaw and next of kin... in 
the manner and proportions pre- 
scribed by the statutes of descent and 
distribution of this state, in cases 
of persons who die intestate,” the wid- 
ow of the grantor is not entitled 


to dower in such land. Knicker- 
backer v. Seymour, 46 Barb. (N. Y.) 
198. (3) Where several persons 


agreed to purchase lands to be held 
in the name of one of them, and to 
be sold for their joint benefit, the 
profits to be divided equally among 
them, it was held that jthe lands 
were to be treated in equity as per- 
sonalty, and that upon the death of 
one of the cestuis que trustent his 
widow was not entitled to dower. Cos- 
ter v. Clarke, 3 Edw. (N. Y.) 428. 

33. Hopkinson v. Dumas, 42 N. H. 
296. 

Merger of legal and equitable title 
see Trusts [39 Cyc 246]. 

34. Cockrill v. Armstrong, 31 
Ark. 580. 

35. Tatev. Jay, 31 Ark. 576. 

36. Rannells v. Isgrigg, 99 Mo. 19, 
12 SW 343 (where, however, dower 
existed under the statute). 

37. [a] Purchase with assets of 
ward.—Where a_ statute (Rev. St. 
(1879) § 2186) gives a widow dower 
in lands whereof her husband, or any 
other person to his use, was seized 
of an estate of inheritance, the widow 
of a lunatie is entitled to dower in 
lands purchased by his guardian with 
assets of his estate; and it is im- 
material that the assets used arose 
from a sale of the Iunatic’s lands to 


pay debts, and the investment by 
the guardian was unauthorized. Ran- 
nells v. Isgrigg, 99 Mo. 19, 12 SW 
343. 

38. Rabbitt v. Gaither, 67 Md. 94, 


Nichols v. 78 


8 A 


744; Park, 


App. | not 


N. Y.—Phelps v. Phelps, 143 N. Y. 
197, 38 NE 280, 25 LRA 625; Poillon 
v. Poillon, 90 App. Div. 71, 85 NYS 
689; Nichols v. Park, 78 App. Div. 95, 
19 INV S “S475 

N. C.—Efland v. Efland, 96 N. C. 
488, 1 SE 858. 

Va.—Grant v. Sutton, 22 SE 490. 

But see Asam y. Asam, 239 Pa. 
295, 297, 86 A 871 (where the court 
said: “It may or may not be a fraud 
so to do, depending on the particular 
circumstances. If a fraudulent in- 
tent appear, or, if without fraudulent 
intent, the effect is to deprive the 
wife of her rights against her will, 
then it becomes fraud; in the one 
case fraud actual, and in the other 
fraud in law. But when the trans- 
action on its face does not disclose 
fraud or fraudulent intent, the law 
will not infer either, but will rather 
impute honesty of purpose; and 
where legal fraud is established, 
while the law will be quick to give 
relief to the party injured, in such 
case it moves reluctantly to the as- 
sistance of one in nowise injured who 
seeks to gain advantage therefrom’’). 

[a] Rule applied.—Where a hus- 
band invests the proceeds of the 
sale of land in which the wife 
joined in other real estate, taking 
the title in the name of a third per- 
son, the wife has no cause of action 
to have the title decreed to be in her 
husband so that she may have dower. 
Beck v. Beck, 64 Iowa 155, 19 NW 


876. : 
41. Phelps’ v. Phelps, 143) N) Y. 
197, 88 NE 280, 25 LRA 625; Lugar 


v. Lugar, 160 App. Div. 807, 146 NYS 
37; Starbuck v. Starbuck, 62 App. 
Div. 487, 71 NYS 104 [rev on other 
grounds 173 N. Y. 503, 66 NE 193, 93 
AmSR 631]. 

[a] Tllustrations.—(1) A widow is 
entitled to have dower declared 


equitable interest, under the revised 
statutes, provided the husband con- 
tinued seized to the time of his 
death. Hawley v. James, 5 Paige 
(N. Y.) 318 [rev on other grounds 16 
Wend. 61]. (3) Where lands are paid 
for by a husband and deeded to an- 
other in fraud of the husband’s cred- 
itors, and the husband continues in 
possession under a life lease or other 
arrangement, the husband has no 
seizin and the wife’s dower does not 
attach. Mann v. Edson, 39 Me. 25; 
Efland v. Efland, 96 N. C. 488, 1 SE 
858; Grant v. Sutton, (Va.) 22 SB 
490. (4) The widow is entitled to 
dower where her husband was seized 
and possessed of the land during co- 
verture, although it was subsequent- 
ly sold under an execution and pur- 
chased in his son’s name. for the pur- 
pose of defrauding the creditors of 
her husband. Efland v. Efland, supra. 


42. Divilbiss’s Est., 13 Pa. Dist. 
503. See also infra § 167. 
43. Crecelius v. Horst, 89 Mo. 356 _ 


[rev 11 Mo. A. 304]. 

44. Porter v. Ewing, 24 Ill. 617; 
Balkwill v. Spencer, 45 Wash. 600, 
88 P 1029. See also Patterson v. 
Patterson, 24 SW 880, 15 KyL 755 
(holding that, where land is pur- 
chased by a father for his son, the 
father’s widow cannot have dower 
therein: in the absence of evidence 
showing that the gift was made to 


deprive the widow of her dower 
rights). 
45. Prescott v. Walker, 16 N. H. 


cee Coster v. Clarke, 3 Edw. (N. Y.) 


46. Flanigan v. Waters, 57 Kan. 
18, 45 P 56. 

47. U. S—Mayburry v. Brien, 15 
Pet. 21, 10 L. ed. 646; Stelle v. Car- 
roll, 12 Pet. 205, 9 L. ed. 1056; Powell 
v. Monson, etc., Mfg. Co., 19 F. Cas. 
No. 11,357, 3 Mason 459. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 78-80] 


by virtue of express statutory enactment ‘or by 
judicial declaration, gives to the widow her dower 
in an equity of redemption held by her husband, 
whether the mortgage is made before or after the 
marriage,*® and although she joined with her hus- 
pand in the execution of the mortgage.*9 
ow’s right of dower is subjected to the prior lien 
of the encumbrance, or in other words, the dower 
attaches only to the equity of redemption and not 
A husband owes no duty, 
enforceable in law or equity, to pay a mortgage on 
his property, in which his wife has joined, so as to 
relieve her dower from the encumbrance.®+ 
equity of redemption has been united by release 
or conveyance to the legal title of the mortgagee,®? 
or if the equity did not exist in the husband at the 


to the property itself.°° 


ane C.—In re Thompson, 17 D. C. 

Ga.—Harris vy. Powers, 129 Ga. 74, 
78, 58 SH 1038, 12 AnnCas 475 [quot 
Cyc]; McDonald y. McDonald, 120 
Ga, 4038, 47 SE 918. 

N. J.—Burnet v. Burnet, 46 N. J. 
Eq. 144,18 A 374. 

Eng.—Dixon v. Saville, 1 Bro. Ch. 
326, 28 Reprint 11€0. 

48. U. S—vVan Ness v. Hyatt, 13 


Pet. 294, 10 L. ed. 168 [aff 28 F. Cas. 
No. 16,867, 5 Cranch C, C. 127]; Pow- 


ell v. Monson, etce., Mfg. Co., 19 F. 
Cas. No. 11,357, 3 Mason 459. 
Ala.—Cheek v. Waldrum, 25 Ala. 


152; Hslava v. Lepretre, 21 Ala. 504, 
56 AmD 266. 
Ark.—Cockrill vy. oe 
58 


Ar 
onn.—Fish v. Fish, 1 Conn. 559. 
Sie oe Vv. Russell, 17 Fla. 
Hawaii.—vValentin v. Ena, 18 Ha- 
waii 588, 591 [cit Cyc]. 
Tll.— Cox v. Garst, 105 Ill. 342; Bur- 


Armstrong, 


son v. Dow, 65 Ill. 146; Gold v. 
Ryan, 14 Ill. 53. 

Ind.—McMahan vy. Kimball, 3 
Blackf, 

Ky.—Harrow ‘vy. Johnson, 3 Metce. 


578; Willet v. Beatty, 12 B. Mon, 172; 
Brewer v. Vanarsdale, 6 Dana 204. 

Me.—Moore v. Rollins, 45 Me. 493; 
Simonton vy. Gray, 34 Me. 50; Man- 
ning v. Laboree, 33 Me. 343; Campbell 
v. Knights, 24 Me. 332. 

Md.—Hopkins v. Frey, 2 Gill 359. 

Mass.—Newton v. Cook, 4 Gray 46; 
Gibson v. Crehore, 5 Pick. 146; Pea- 
body v. Patten, 2 Pick. 517; Snow v. 
Stevens, 15 Mass. 278; Bolton v. Bal- 
lard, 13 Mass. 227. 

Mich.—Snyder y. Snyder, 6 Mich. 
470. Compare Beebe v. Lyle, 73 Mich. 
114, 40 NW 944 (holding that eject- 
ment will not lie to recover dower 
where the husband had a mere equit- 
able interest). 

Miss.—Pickett v. Buckner, 45 Miss. 
226; Wooldridge v. Wilkins, 3 How. 
360; Rutherford v. Munce, Walk. 
370. 

Nebr.—Wild v. Storz Brewing Co., 
77 me 94, 108 NW 145. 

H.—Hastings v. Stevens, 29 
N. Nt 564; Rossiter v. Cossit, 15 N. H. 
38 


N. J.—Thompson v. Boyd, 22 N. J. 
L. 543; Montgomery v. Bruere, 5 
N. J. L. 865; Burnet v. Burnet, 46 
N. J. Eq. 144, 18 A 374; Opdyke v. 
Bartles, 11 N. J. Eq. 133; Hinchman 
v. Stiles, 9 N. J. Hg. 361, 454. 

N. Y.—Mills v. Van Voorhies, 20 
N. Y. 412, 10 AbbPr 152 [rev 23 Barb. 
125]; Lugar v. Lugar, 160 App. Div. 
807,°146 NYS 37; Matthews v. Dur- 
yee, 45 Barb. 69 [aff 3 Abb. Dec. 220, 
4 Keyes 525]; McGowan v. Smith, 44 
Barb. 232; Denton v. Nanny, 8 Barb. 
618; O’Dougherty v. Remington Paper 
Go, 1 NYSt. 523; Blydenburgh ‘v. 
Northron, 13 HowPr 289; Van Duyne 
v. Thayre, 14 Wend. 223; Coates v. 
Cheever, 1 Cow. 460; Collins v. Torry, 
7 Johns, 278, 5 AmD 273; Titus v. 
Neilson, 5 Johns, Ch. 452; Smith v. 
Jackson, 2 Edw. 28; Hoogland v. 
Watt, 2 Sandf. Ch. 148. 


DOWER 


[§ 79] 


The wid- 


If the 
closure. 


Pa.—Dubs v. Dubs, 81 Pa. ieee) 
Reed v. Morrison, 12 Serg. & R. 

R. I.—Eddy v. Moulton, 13 oh nb 
De Wolf v. Murphy, 11 R. I: 
Peckham y. Hadwen, 8 R. I. 


S. C.—Stoppelbein v. Shulte, 19 
S. C. L.. 200; Keith v. Trapier, 8 S. C. 
Eq. 638. 

Tenn.—Gwynne v. Estes, 14 Lea 
662; Perkins v. McDonald, 10 Lea 732; 
Hudson v. Conway, 9 Lea 410; At- 


water v. Butler, 9 Baxt. 299; Turbe- 
ville v. Gibson, 5 Heisk. 565. 
Va.—Heth vy. Cocke, 1 Rand. (22 


Va.) 344. 


W. Va.—Commercial Banking, etc., 
eo v. Dudley, 76 W. Va. 332, 86 SE 
Ont.—Martindale v. Clarkson, 6 
Ont, Ac: 
ip S.—Collins v. Story, 2 N. S. 


[a] Reason for rule.—The mort- 
gagor is to be regarded as being 
legally as well as equitably seized 
in respect to all the world except 
the mortgagee and his assigns. 
Kent Comm. p 45; Woodhull v. Reid, 
L6EN. J. da, L28. 

[b] Application of rule-—Where a 
husband furnished part of the con- 
sideration for a conveyance to an- 
other under an agreement that the 
grantee Should reimburse himself for 
payments made and convey the prop- 
erty to the husband’s appointees by 
will, the agreement was a mortgage, 
and hence, the husband’s estate be- 
ing that of mortgagor, his widow 
was entitled to dower therein. Lugar 
v. Lugar, 160 App. Div. 807, 146 NYS 
37 


{e] In Georgia the widow must 
first redeem before she can claim 
dower. Harris v. Powers, 129 Ga. 74, 
58 SE 1038, 12 AnnCas 475; Kinne- 
brew v. McWhorter, 61 Ga. 33. 

49. Mills v. Van Voorhies, 20 N. Y. 

; 1TOAbber” 152)" [rev 23. ‘Barb; 
125]. 


50. Fla.—McMahon y. Russell, 17 
Fla. 698. 

Ga.—Kinnebrew v. McWhorter, 61 
Ga. 33. 

Ill.—Burson v. Dow, 65 Ill. 146. 

Ky.—Harrow v. Johnson, 3 Mete. 
578. 

Me.—Moore v. Rollins, 45 Me. 493. 


Mass.—Newton v. Cook, 4 Gray 
46. 

N. H.—Hastings v. Stevens, 29 
IN. Be 5643" Rossiter vy. ~Cossit, 15 
N. H. 38 


N. Y.—Decker v. Hall, 1 Edm. Sel. 
(CRIB AMS), 

Va.—Miller v. Arthur, 102 Va. 356, 
46 SE 323; Heth v. Cocke, 1 Rand. (22 
Va.) 344. 

W. Va.—Commercial Banking, etc., 
Gos Vie DUCE yam 7.6) W.Va ae, oS6) SH) 

And see infra §§ 84-97. 

[a] Where a wife is a party to a 
mortgage, or the mortgage is given 
prior to the coverture, she can only 
claim her dower subject to the mort- 
gage. Eldridge v. Eidridge, 14 N. J. 
Eq. 195; Hartshorne v. Hartshorne, 2 
N. J. Eq. 349. See infra §§ 102, 156— 
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time of his death,®? the widow is not entitled to 
dower in such equity. 
(2) Purchase-Money Mortgage. 
though a purchaser of land immediately executes a 
mortgage upon the premises to secure the purchase 
money, and so has only an instantaneous seizin,** 
the wife of the mortgagor may nevertheless be en- 
titled to her dower in the equity of redemption.®® 
A wife joining in a purchase-money mortgage on 
land purchased in the husband’s name is not pos- 
sessed on foreclosure of a dower right in the prop- 
erty, but only of a right to redeem from the sale.*® 
[§ 80] 6. Mortgaged Lands Prior to Fore- 
The wife of a mortgagee cannot elaim 
dower in the estate until the mortgage is foreclosed 
by the husband.°* 


Al- 


162, 180-196. 

SLY Durnherr v.. Rau,-135) Naeye 
219, 32 NE 49 [aff 60 Hun 858, 15 
NYS 344]. 

52. Thompson v.:Boyd, 22 N. J. 
L, 5438; Woodhull v. Reid, 16 N. J. L. 
128; Decker v. Hall, 1 Edm. Sel. Cas. 
(N. Y.) 279; Rands v. Kendall, 15 Oh. 
671. 

[a] Where the wife of the mort- 
gagor had not joined in such a re- 
lease, which was executed during 
coverture, it was nevertheless held 
that she had no remedy at law 
against the mortgagee, who was in 
possession under his title, and that 
her only relief was in equity by a 
bill to redeem. Van Dyne v. Thayre, 
19 Wend. (N. Y.) 162. 

53. Jaquess v. Hamilton County, 1 
Disn. (Oh.) 121, 12 Oh. Dec. (Reprint) 
524, 2 WklyLGaz 81; Re Percy, 11 
Ont. 374; Smart v. Sorenson, 9 Ont. 
640; Re Williams, 7 Ont. L. 156, 3 
OntWR 251; Anderson v. Elgie, 6 
Ont. L. 147; Fitzgerald v. Fitzgerald, 
5 Ont. L. 279, 2 OntWR 68; Martin- 
dale v. Clarkson, 6 Ont. A. 1; Fleury 
v.. Pringle, 26 Grant:, Ch: (GO. "°C)7 675 
Black vy. Fountain, 23 Grant. Ch. (U. 
C.) 174. But see Re Luckhart, 29 
Ont. 111 (holding that, although un- 
der the statutes of Ontario, a mar- 
ried woman is entitled to dower out 
of an equity of redemption in land, 
whether the husband died seized of 
it or not, where such equity has 
arisen by his having executed a mort- 
gage of the legal estate in which she 
has joined to bar her dower, she is 
not entitled to dower out of an equity 
of redemption purchased and sold 
by him in his lifetime, the legal 
estate never having SERA in him). 


54. See supra §§ 29, ‘ 
55. Ind.—Nottingham a Calvert, 1 
Ind. 527. 


Me.—Smith vy. Eustis, 7 Me. 41. 

N. Y.—Mills v. Van Voorhies, 20 
N. Y. 412, 10 AbbPr 152 [aff 23 Barb. 
125]; McMichael v. Russell, 68 App. 
Div. 104, 74 NYS 212; Kittle v. Van 
Dyck, 1 Sandf. Ch. 76. 

Fre ters v. Morrison, 12 Serg. & 

Va.— Wheatley v. Calhoun, 12 Leigh 
(39 Va.) 264, 37 AmD 654. 

[a] Conveyance by husband of 
mortgaged land.—Where a husband 
conveys land which is subject to a 
purchase-money mortgage, in esti- 
mating the widow’s right of dower 
in the land so conveyed it must be 
taken subject only to so much of 
the purchase-money mortgage as re- 
mained unpaid at the time of the con- 
veyance by the husband. Bonfoey v. 
Bonfoey, 100 Mich. 82, 58 NW 620; 
Newton v. Sly, 15 Mich. 391. 

56. McMichael v. Russell, 68 App. 
Div. 104, 74 NYS 212. 

57. Ark.—cCrittenden v. Johnson, 
11. Ark. 94. 

Me.—Foster v. Dwinel, 49 Me. 44. 
be N. Y.—Cooper vy. Whitney, 3 Hi 

N. C.—wWeir v. Tate, 39 N. C. 264. 

Vt.—Reed vy. Shepley, 6 Vt. 602. 

Eng.—Flack v. Longmate, 8 Beav. 
420, 50 Reprint 165. 
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_{§ 81] A. In General.®* The right of dower in 
a wife cannot be broader than the estate of her hus- 
A dower estate par- 
takes of the nature of the estate of the husband, and 
will be subject to the same equities, infirmities, ser- 
vitudes, and encumbrances that may exist against . 
the title of the husband at the time the right of 
The dower right may be alto- 
gether defeated, as where the husband loses the land ~ 
But the right of dower, 
when it has once attached, is paramount to any liens 
or encumbrances subsequently placed on the land 


band on which it depends.®® 


dower attaches.® 
by..title paramount.*+ 


by the act of the husband alone.*? 
[§ 82] 


| 58. Subrogation of parties dis- 
charging lien see Subrogation [37 
Cyc 443]. 


4159; Sis: Vs 4 Boarman,, ..- 11 -»App: 
CDEC) A116; 
60. Ala.—McLeod v. McLeod, 169 


Ala. 654, 662, 53 S 834 [quot Cyc]; 
Cheek v. Waldrun, 25 Ala. 152. 

Tll—Dunbar v. Dunbar, 254 MIIl. 
281, 98 NE 563; Danniher v. Danni- 
her, 201 Ill. 489, 66 NE 239; Stribling 
Vaevoss, 162011, 1.21, 

Ind.—Whitehead v. Cummins, 2 
Ind. -58; Robbins v. Robbins, 8 Blackf. 
Via 

Ky.—Porter v. Robinson, 3 A. K. 
Marsh. 253, 18 AmD 158. 

Me.—Mayo v. Hamlin, 73 Me. 182; 
Brown v. Williams, 31 Me. 403. 

Md.—Price. v. Hobbs, 47 Md. 359 
(land: subject to charge for main- 
tenance of parents); Queen Anne’s 
County v. Pratt, 10 Md. 5; Lane v. 
Gover, 3 Harr. & M. 394. 

Mass.—Lanfair v. Lanfair, 18 
Pick. 299 (land subject to charge for 
maintenance of parents). 

Miss.—Gould v. Luckett, 47 Miss. 
96. 

N. Y.—Clark v. Clark, 84 Hun, 362, 
82 NYS 325 [aff 147 N. Y. 689, 42 NE 
275]; Sandford v. McLean, 3 Paige 
117, 23: AmD 773. 

Oh.—Firestone v. Firestone, 2 Oh. 
St. 415; 

R. I.—Sheffield v. Cooke, 39 R. I. 
217, 98° A 161, AnnCas1918E 961; 
Champlin y. Champlin, 16 R. I. 314, 
15 A 85. 

S. C.—Miller v. Farmers’ Bank, 49 
SenGr 1427s 27 .SH) 514.16 AmSRa822; 
Mey v. Mey, 9 S. C. Eq. 378. 

Utah.—Wilson vy. Wilson, 32 Utah 
169,.89 P 643. 

Va.—Hall v. White, 114 Va. 562, 77 
SE 475; James v. Upton, 96 Va. 296, 
31 SE. 255; Ficklin v. Rixey, 89 Va. 
832, 17 SE 325, 37 AmSR 891; Shir- 
ley v. Mutual Assur. Soc., 2 Rob. (41 
Va.) 705; Wilson v. Davisson, 2 Rob. 
(41 Va.) 384; Heth v. Cocke, 1 Rand 
(22 Va.) 344; Braxton v. Coleman, 5 
Call (9 Va.) 433, 2 AmD 592. 

[a] The lien of a wife, under the 
laws of Louisiana, on the future ac- 
quisitions of her husband, is superior 
to a second wife’s right of dower in 
such acquisitions. Kendall y. Coons, 
1 Bush (Ky.) 530. 

{[b] Where defendant held under a 
lease, on foreclosure and sale under 
a mortgage the value of the dower 
of the widow is to be paid from the 
surplus proceeds before the lessee of 
the mortgagor recovers from such 
surplus for the breach of the cove- 
nants of his lease. Clarkson y. Skid- 


ve 46,-N3 YY, . 29% —Frevw, 2, Warns: 
238]. 
{c] Wife’s lien for purchase 


money.— Where deceased’s wife had a 
lien for a part of the purchase money 
paid by her, she should be assigned 
dower in premises subject to her lien, 
as she was not entitled to dower on 
her own equitable interest. Claus- 


B. Vendor’s Lien ®*—1. 
Where land is sold under a contract by which the 
vendor retains the legal title as security for the un- 


DOWER 
VIII. PRIORITIES 


has no dower.®¢ 


the purchaser’s 


a " 


[§§ 81-82 


paid purchase money, or where he has an equitable 
lien, the lien of the vendor is paramount to the right 
of dower of the wife of the vendee in the lands so 
sold,®** unless it is otherwise provided by statute.®° 
If the land is reconveyed by the husband, the wife 


If a subsequent encumbrancer or 


purchaser from the vendee is compelled to discharge 
the lien of the vendor, he will be entitled to be sub- 
stituted in the place of the vendor.®? 
third person pays part of the purchase price taking 
.a@ mortgage on the land as security, the right of 


So where a 


wife to dower is subject to the 


lien of the vendor ‘to which the third person is sub- 


In General. 
price.°§ 


sen vy. Claussen, 279 Ill. 99, 116 NE 


693. 

{d] Devises charged with lien — 
Where land is devised to the husband 
during coverture in fee simple, but 
charged with a lien in favor of cer- 
tain legatees, the lien of the legatees 
upon the land is superior to the wife’s 
right to dower. Dingman v. Ding- 
man, 39 Oh. St. 172. 

61. Pickett v. Buckner, 45 Miss. 
226 

Elder v. McIntosh, 88 S. C. 
286, 70 SE 807 (holding that the 
alienee of the husband cannot claim 
homestead in the land aliened against 
a judgment in favor of alienor’s 
widow for a sum of money assessed 
in lieu of dower). See also infra §§ 
84, 164. 

63. VWendor’s lien generally see 
Vendor and Purchaser [39 Cyc 1787 
et seq]. 

64. Ala.—McLeod v. McLeod, 169 
Ala. 654, 662, 53 S 834 [cit Cyc]; 
Brooks. v. Woods, 40 Ala. 538. 

Ark.—Bothe v. Gleason, 126 Ark. 
313, 190 SW 562; Birnie v. Main, 29 
Ark. 591; Thorn v. Ingram, 25 Ark. 52. 


Ga.—Spence v. Mathis, 137 Ga. 514, 
%3 SE 739. 
Ind.—Schaefer v. -Purviance, 160 


Ind. 63, 66 NE 154; Sarver v. Clark- 
son, 156 Ind. 316, 59 NE 933; Nutter 
Vey Pouch, 86 Ind. Aol; (Carver: sy, 
Grove, 68 Ind. 371; Fletcher v. 
Holmes, 32 Ind. 497; Patton v. Stew- 
Orion and. ooo cela LDOLL Vom Ari 
strong, 14 Ind. 254; Fisher v. John- 
son, 5 Ind. 492; Crane v. Palmer, 8 


Blackf. 120; Bryson v. Collmer, 33 
Ind. A. 494, 71 NE 229. 
Iowa.—Noyes v. Kramer, 54 Iowa 


22, 6 NW 123; Thomas v. Hanson, 44 
Iowa 651; Barnes v. Gray, 7 Iowa 26. 

Ky.—Matney v. Williams, 89 SW 
678, 28 KyL 494; Helm v. Board, 70 
Sw 679, 24 KyL 1037; Johnson v. 
Cantrill, 92 Ky, 59; 17 SW. 206, 13 
KyL 497; Lee v. James, 81 Ky. 443; 
Harrison v. Griffith, 4 Bush 146; Mc- 


Clure v. Harris, 12 B. Mon. 261; Wil- 
let v. Beatty, 12 B. Mon. 172; 
Nazareth, Literary, etc., Inst.  v. 


Lowe, 1 B. Mon, 257; Cass v. Smith, 
4 KyL 990; Carpenter vy. Kearns, 4 
KyL 825; Payton v. Stagner, 2 Ky. 
Op. 385. Contra Harlan y. Brown, 
Tey OV Oe 

Me.—Wing v. Ayer, 53 Me. 138. 

Md.—Price v. Hobbs, 47 Md. 359; 
Rawlings v. Lowndes, 34 Md. 639; 
Miller v. Stump; 3 Gill 304; Steuart 
v. Beard, 4. Md. Ch. 319; Ellicott v. 
Welch, 2 Bland 242. 

Miss.—Cocke vy. Bailey, 42 Miss. 
81: Walton v. Hargroves, 42 Miss. 18, 
97 AmD 429; Bisland v. Hewett, 19 
Miss. 164. 

Mo.—Bennett v. Shipley, 82 Mo. 
448; Duke v. Brandt, 51 Mo, 221. 

N. Y.—Williams v. Kierney, 43 Hun 
1 [aff 118 N. Y. 679 mem, 23 NE 1147 
mem]; Warner v. Van Alstyne, 3 
tae) tea Church y. Church, 3 Sandf. 

ale . = 


rogated so far as he has advanced the purchase 
But where the doctrine of vendor’s lien is 
not recognized,®® or where, in view of the facts of 


N. C.—Caroon vy. Cooper, 63 N. C. 
386; Kirby v. Dalton, 16 N. C. 195. 

Oh.—Unger v. Leiter, 32 Oh. St. 
210; McArthur v. Porter, 1 Oh. 99, 

Tenn.—Gwynne vy. Hstes, 14 Lea 
662; Boyd v. Martin, 9 Heisk. 382; 
Williams v. Woods, 1 Humphr. 408. 

Va.—James v. Upton, 96 Va. 296, 
31 SE 255; Culbertson v. Stevens, 82 
Vd. 406, 4 SE 607; Wilson v. Dayis- 
son, 2 Rob. (41 Va.) 403. 

W. Va.—Roush v. Miller, 39 W. Va. 
638, 20 SE 663; Martin v. Smith, 25 
W. Va. 579; Holden v. Boggess, 20 W. 
Va. 62; Sinnett vy. Cralle, 4 W. Va. 600. 

Wis.—Spear y. Evans, 51 Wis. 42, 
82 NW 20. 

[a] Action by vendor for posses- 
sion of land sold.—A died possessed 
of a tract of land which he held un- 
der a title bond executed by C. A’s 
widow remained in possession and 
married B, who also continued in pos- 
session, and C, having the legal title, 
brought an action of disseizin for the 
premises against B, without having 
previously demanded possession. It 
was held that, although the statute 
gave to A’s widow a right of dower 
in his equitable estate, her claim of 
dower was no defense at law to C’s 
action of disseizin. “[The widow] is 
in no better condition to defend her 
possession, against an adverse or 
paramount title, than her husband 
would have been.” Taylor v. Mc- 
Crackin, 2 Blackf. (Ind.) 260, 262. 

65. See statutory provisions. 

[a] In Georgia (1) under statutes 
providing that a widow shall have 
dower in lands of which her husband 
died seized and possessed, and that 
no lien created by the husband in his 
lifetime shall in any manner inter- 
fere with such dower, the widow’s 
right to dower has priority over a 
vendor’s lien or mortgage for the 
purchase money not enforced prior 
to the husband’s death. Slaughter v. 
Culpepper, 44 Ga. 219; Reese v. Burts, 
39 Ga. 565; Clements v. Bostwick, 38 
Ga. 1. As to purchase-money mort- 
gages generally see infra § 86. (2) 
Under Civ. Code (1910) § 5248 dower 
may be assigned in lands held by 
the husband under bond for title, or 
other written instrument of like ef- 
fect, where a portion of the purchase 
money has been paid, but the estate 
in dower is liable for the unpaid pur- 
chase money. Spence v. Mathis, 137 
Ga, 514, 73 SE 739 [dist Harris v. 
Powers, 129 Ga. 74, 58 SE 1038, 12 
AnnCas 475]. 

66. Building, etc., Co. v. Fray, 96 
Va. 559, 82 SE 58. 

67. Price v. Hobbs, 47 Md. 359. 

Subrogation generally see Subroga- 
tion [37 Cyc 361]. 
ig Bell v. Bell, 174 Ala. 446, 56 S 

Advancements or payments for 
purchaser’s benefit see Vendor and 
Purchaser [389 Cyc 1802]. 

69. In re Tomlinson, 9 Del. Ch. 
446, 81 A 468, 585. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 82-85] 


the particular transaction, such lien does not arise, 
or has been waived or extinguished,’ dower attaches 
and is superior to the claim of the vendor. 

[§ 83] 2. Sale to Satisfy Lien.71 Where the 
land is sold by the vendor to satisfy his lien, the 
purchaser takes free from the dower rights of the 
vendee’s wife, whether such sale is made before or 
after the death of the vendee.7? But if the sale 
to satisfy the vendor’s lien is had subsequent to the 
vendee’s death, his wife may have dower in the 
surplus, if any, remaining after the discharge of 
the lien.7* However, the widow cannot look to the 
purchaser when the land has sold for more than 
necessary to satisfy the lien, her only claim being 
against the distributees who received the surplus,"* 
But there are cases holding that the purchaser takes 
subject to dower where the sale is made subsequent 
to the husband’s death.?° A court of equity may 
properly sell so much of a decedent’s land as is nec- 
essary to pay the purchase money due, free from 


DOWER 


[19C.3.] 485 


Not Join. A mortgage is a conveyance within the 
terms of statutes prescribing the manner in which 
an inchoate right of dower may be divested,’” and 
where a husband executes a mortgage upon lands 
owned by him in which his wife does not join, the 
wife does not thereby lose her right of dower, and 
upon his death she may enforce her claim against 
the mortgagee and those claiming under him.’® The 
fact that she claims a lien accruing subsequent to 
the lien of the mortgage does not affect her para- 
mount right of dower.’® The rights of the widow 
as against the mortgagee, are subject to control by 
statutory provision,®® and in some states the widow’s 
dower is subordinated to a mortgage executed by 
the husband in good faith for a valuable considera- 
tion.®? 

[§ 85] 2. In Which Wife Joined. Where a 
wife joins her husband in the execution of a mort- 
gage upon lands owned by him, she thereby loses 
her right of dower as against the mortgagee or 


the widow’s dower.”® 
[§ 84] C. Mortgages—1. 


70. Meigs v. Dimock, 6 Conn. 458; 

Hogg v. Potter, 76 SW 35, 25 Kyl 
492; McClure y. Harris, 12 B. Mon. 
(Ky.) 261; Hollis v. Hollis, 4 Baxt. 
(Tenn.) 524; Gregg v. Jones, 5 Heisk. 
(Tenn.) 443; James v. Fields, 5 Heisk. 
(Tenn.) 394; Blair v. Thompson, 11 
Gratt. (52 Va.) 441. 
' [a] Rule applied.—Where a ven- 
dor waives his lien for the unpaid 
purchase money to enable the vendee 
to raise money by a mortgage on the 
property, the widow of the vendee is 
entitled to dower in the premises. 
Carpenter v. Kearns, 4 Kyl 825. 

When lien arises see Vendor and 
Purchaser [39 Cyc 1787 et seq]. 

Waiver, loss, discharge, payment, 
or satisfaction of lien see Vendor and 
Purchaser [39 Cyc 1826 et seq]. 

71. Dower in surplus proceeds 
arising from the sale of real estate 
ne satisfy encumbrances see supra §§ 
4 


26. 

Ky.—Nazareth Literary, etc., Inst. 
Ve .lowe, LB. -Mon..257; Poor, Vv. 
Leavell, 12 Ky. Op. 545. 

Se Sata adage v. Hewett, 21 Miss. 

4. 

Mo.—Riddick v. Walsh, 15 Mo. 519. 

Tenn.—Pillow v. Thomas, 1 Baxt. 
120; Williams v. Woods, 1 Humphr. 


72. “Iowa.—Barnes v. Gay, 7 Iowa 


408. 
Va.—Wilson v. Davisson, 2 Rob. 
(41 Va.) 384. 


2 W. Va.—Martin v. Smith, 25 W. Va. 
vice 

And see infra §§ 169-178. . 

73. Ky.—-Willet v. Beatty, 12 B. 
Mon. 172. 


N. Y.—Warner v. Van Alstyne, 3 
Paige 513. 

N. C.—Thompson y. Thompson, 46 
N. C. 430. 


Tenn.—Thompson vy. Cochran, 7 
Humphr. 72, 46 AmD 68; Williams v. 
Woods, 1 Humphr. 408. 

P W. Va.—Martin y. Smith, 25 W. Va. 
Se 

74, Ratcliffe v. Mason, 92 Ky. 190, 
17 SW 438; Cantrill v. Risk, 7 Bush 
(Ky.) 158; Tisdale v. Risk, 7 Bush 
(Ky.) 139. 

75. McArthur v. Porter, 1 Oht 
99; Bassell v. Caywood, 54 W. Va. 
241, 46 SE 159, 66 LRA 800; Holden 
v. Baggess, 20 W. Va. 62. 

[a] Sale on execution for unpaid 
purchase money.—If the vendor sues 
at law to recover the amount due up- 
on the contract, and under a judg- 
ment recovered therein the land is 
sold by the sheriff after the vendee’s 
death, the purchaser takes such land 
subject to the right of dower of the 
vendee’s widow. McArthur vy. Porter, 
LeOh 99. 

76. Payton v. Stagner, 2 Ky. Op. 


“885. 


In Which Wife Did | 


77. Conveyances by husband or 
husband and wife see infra §§ 156-— 
168, 180-196. 


78. U. S.—Powell v. Monson, etc., 
Miss (Conet0 he Cass INOw t1635i,, .3 
Mason 459. 


Ala.—McLeod v. McLeod, 169 Ala. 
654, 662, 53 S 834 [cit Cyc]. 
ggg ene Mahon v. Russell, 17 Fla. 
Ga.—Pirkle v. Equitable Mortg. Co., 
99 Ga. 524, 28 SE 34. 

Ill.— Nicholls v. Miller, 37 Ill. 387; 
Gold v. Ryan, 14 Ill. 53. 

Ind.—Sutton v. Jervis, 31 Ind. 265, 
99 AmD 631; Verry v. Robinson, 25 
Ind. 14, 87 AmD 346; Morton v. No- 
ble, 22 Ind. 160; Hamilton v. John- 
son, 20 Ind, 392. 

Ky.—Powell v. Calvert, 12 Ky. Op. 


536. 

pee oe Reey, v. Milliken, 76 Me. 
Md.—Price v. Hobbs, 47 Md. 359. 
N. J.—Hayes v. Whitall, 13 N. J. 

Eq. 241. 


N. Y.—Nelson vy. Brown, 144 N. Y.- 


384, 39 NE 356 [aff 66 Hun 311, 20 
NYS 978]; Merchants’ Bank” v. 
Thomson, 55 N. Y. 7; Lewis v. Smith, 
9 N. Y. 502, 61 AmD 706; Anderson 
v. McNeelly, 120 App. Div. 676, 105 
NYS 278; Lawrence v. Miller, 3 N. Y. 
Super, 516 [rev on other grounds 2 
N. Yr 24573, “Westfall “v." Hintze," \7 
AbbNCas 236; Peo. v. Knickerbocker 
L. Ins. Co., 66 HowPr 115; Collins v. 
Torry, 7 Johns: =278, 5 -AmD—273% 
House v. House, 10 Paige 158. 

N. C.—Shackleford v. Morrill, 142 
N. C. 221, 55 SE 82; Scott v. Lane, 109 
N. C. 154, 13 SE 772. 

S. C.—Miller v. Farmers’ Bank, 49 
S3C 4273" 27" SH 514, 61 AmSR 321: 
Tibbetts v. Langley Mfg. Co., 12 S. C. 


465. 

Tenn.—Hudson v. Conway, 9 Lea 
410; Turbeville v. Gibson, 5 Heisk. 
Bere Greer v. Chester, 7 Humphr. 


te 

{a] Applications of rule—(1) A 
husband and wife executed a mort- 
gage to secure purchase money, and 
afterward the husband, without his 
wife-joining, executed another mort- 
gage to secure a loan. It was held 
that the wife, by the first mortgage, 
relinquished her dower only as to this 
mortgagee and his assigns, and the 
money thereby secured, and was en- 
titled to dower as against the sec- 
ond mortgage; and a foreclosure of 
the second mortgage and sale there- 
under did not divest her of her dower 
rights. McMahon v. Russell, 17 Fla. 
698. (2) The wife of a mortgagor 
joined in a mortgage in fee, and the 
mortgagor afterward executed a sec- 
ond mortgage in which the wife re- 
fused to join. After a decree for 
sale on a bill filed by the first mort- 


those claiming under him,*? to the extent necessary 


gagee, but before sale, the mortgagor 
died. It was held that his widow was 
entitled to her dower out of the sur- 
plus proceedings remaining after the 
first mortgage debt was_ satisfied. 
Titus v. Neilson, 5 Johns. Ch. (N. Y.) 
452. (3) Where a husband without 
his wife’s knowledge or ‘consent 
falsely represents that he is unmar- 
ried, and thus obtains a loan on mort- 
gage of lands owned by him, the 
wife’s inchoate right of dower is su- 


perior to the mortgagee’s equity. 
Westfall v. Hintze, 7% <AbbNCas 
CN Yo) os Gee §; 


{b] Improvements.—A mortgage 
by the husband alone does not pre- 
clude dower from attaching to im- 
provements thereafter made. Powell 
v. Monson, etc.,. Mfg. Co., 19 'F. Cas. 
No. 11,357, 8 Mason 459. 

Couveyances by husband without: 
wife joining see infra § 165. ) 

Release of dower by joining in con- 
veyance see infra §§ 180-196. 

79. Anderson v. McNeely, 120 App. 
Div. 676, 105 NYS 278. 

80. See statutory provisions. 

81. Roach v. Dion, 39 Minn. 449, 
40 NW 512% Tucker v. Field, 51. Miss. 
191;" Hinds “vo Pugh; 48 “Miss. 268: 
Ready v. Hamm, 46 Miss. 422; Pickett 
v. Buckner, 45 Miss. 226. 

[a] Construction of statute.—Such 
statutes being in derogation of the 
common-law right of dower must be 
so construed as to’protect her rights © 
within the limitation on the hus- 
band’s power of alienation therein 
prescribed. Jiggitts v. Jiggitts, 40° 
Miss. 718. 

{b] Failure to record the mort-. 
gage until after the husband’s death 
will not affect its priority over a 
claim of dower. Norwood v. Marrow, 
20° N: C.°578. 

{c] Void or fraudulent mortgages. 
—(1) Since a deed of trust executed 
by the husband to secure the pay- 
ment of a usurious debt is void, it 
does not divest the seizin of the hus- 
band, and therefore the widow’s claim 
for dower accruing at his death is 
not defeated. Norwood v. Marrow, 20 
N. C. 578. (2) The wife’s dower is 
not barred by a mortgage given by 
the husband for the sole purpose. of 
defeating the wife’s dower right. 
Killinger v. Reidenhauer, 6 Serg. & 
ated 531. And see infra §§ 156- 

82. Ind.—Mark v. Murphy, 76 Ind. 
534; Graves v. Braden, 62 Ind. 93; 
May v. Fletcher, 40 Ind. 575; Drucka- 
miller v. Coy, 42 Ind. A. 500, 85 NE 
1028; Kemph v. Belknap, 15 Ind. A. 
77, 48 NE 891. 

Ky.—Morgan v. Wickliffe, 115 Ky. 
226, 72 SW 1122, 24 Kyl 2104; Me- 
chanics’ Mut. Sav. Assoc. v. Gatti, 9 
Ky. Op. 356. 
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fo protect the security and no further.8* Notwith- 
standing the fact of her joining in the execution of 
a mortgage, her dower rights are paramount as 
against all other persons than the mortgagees, and 
those legally substituted in their places;** and if the 
mortgage contains provisions limiting the extent 
of her release, she may still claim her dower in the 
lands mortgaged, except as therein specified.®> <A 
wife, who releases her dower right by joining in a 
mortgage to secure a debt of her husband, stands 
In a position analogous to a surety for the debt.*® 
If the mortgage in the execution of which she joined 
is void, her dower right is in no way affected 


thereby.8? 
[§ 86] 


Md.—Johnson vy. Hines, 61 Md. 
122; Reiff v~Horst, 55 Md. 42. 

Mass.—Farwell v. Cotting, 8 Allen 
211; McCabe v. Bellows, 7 Gray 148, 
66 AmD 467; Henry’s Case, 4 Cush. 
257; Brown v. Lapham, 3 Cush. 551. 

Mich.—Burrall v. Clark, 61 Mich. 
624, 28 NW 739; Burrall v. Bender, 61 
Mich. 608, 28 NW 7321. 

‘ Miss.—McLean vy. Ragsdale, 31 
Miss. 701. 
ae H.—Dearbon y. Taylor, 18 N. H. 

N. J.—Eldridge v. Eldridge, 14 N. J. 
Eq. 195; Hartshorne v. Hartshorne, 
2 N. J. Eq. 349. 

N. Y.—Durnherr y. Rau, 135 N. Y. 
219, 32 NE 49 [aff 60 Hun 358, 15 
NYS 344]; Hinchliffe v. Shea, 34 Hun 
365 [aff 103 N. Y. 153, 8 NE 477]. 

Oh.—St. Clair v. Morris, 9 Oh. 15, 
34 AmD 415; Stoehr v. Moerlein 
Brewing Co., 27 Oh. Cir. Ct. 330. 

Or.—Skinner v. Furnas, 82 Or. 414, 
161 P 962. 

S. C.—Miller v. Farmers’ Bank, 49 
S. C. 427, 27 SH 514, 61 AmSR 821. 

Va.—Hoy v. Varner, 100 Va. 600, 
42 SE 690. 

N. S.—Thompson v. Thompson, : 37 
N. S, 242. 

[a] Delivery of mortgage.—Such 
mortgage releases the wife’s inchoate 
right of dower in the _ property, 
whether the mortgage is delivered at 
the time of its execution, or) subse- 
quently upon consent of the husband. 
Grand Rapids Fifth Nat. Bank v. 
Pierce, 117 Mich. 376, 75 NW 1058. 

{[b] Equity of redemption sold to 
mortgagee.—(1) Where the husband 
sells his equity of redemption to the 
mortgagee without the joinder of his 
wife, the only remedy of the wife is 
to redeem, since she cannot claim 
dower against the mortgagee so long 
as the mortgage debt remains unsat- 


isfied. Thompson v. Thompson, 37 
N. S. 242. (2) Where after the hus- 
band’s death the administrator sold 


the equity of redemption, and the 
purchaser thereof paid the mortgage 
debt and procured its discharge of 
record, the widow was uot entitled to 
dower. Popkin v. Bumstead, 8 Mass. 
491, 5 AmD 118. 

[ec] The wife of the grantee of 
lands encumbered by a mortgage exe- 
cuted by the grantor and his wife has 
no inchoate rights in the land as 
against the mortgagee. Kissel v. 
Eaton, 64 Ind. 248. 

Effect of foreclosure on the right 
of dower see infra §§ 170-172. 

eecare of dower see infra §§ 180- 
196. 

83. Commercial Banking, ete., Co. 
v. Dudley, 76 W. Va. 332, 86 SE 307; 
Forrest v. Laycock, 18 Grant. Ch. 
(U. C.) 611. And see cases supra 
note 82. 

[a] Extent of lien.—Where a deed 
absolute on its face was intended 
only as a mortgage to secure a debt, 
the dower of the wife, who joined in 
the deed, is subject to the lien only 
to the extent of the debt made 


3. Purchase-Money Mortgages. 
the husband purchases land and at the time of the 
purchase and as a part of the same transaction exe- 
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cutes a mortgage to the grantor for the unpaid 
purchase money, the husband is only instantaneously 
or transitorily seized with the absolute title of the 
land conveyed, which is not sufficient to create in 
the wife a right of dower in such lands.8* The rule 
therefore is that where a husband purchases land 
and at the same time executes to the grantor a 
mortgage for the unpaid purchase money, such mort- 
gage is superior to the wife’s right of dower,*® 
unless there is statutory provision to the contrary.*° 
And this is so, although the wife did not join in the 
execution of the mortgage.°t 
mortgage is in the nature of a vendor’s lien.®? The 


A purchase-money 


conveyance to the husband and the mortgage from 


Where 


known to her at the time she exe- 
cuted the deed. Butler v. Farry, 68 
N. J. Eq. 760, 63 A 240. 

84... Barker v. Parker, 17 Mass. 
564; Burrall v. Clark, 61 Mich. 624, 
28 NW 739; Burrall v. Bender; 61 
Mich. 608, 28 NW 731; Clarkson v. 
Skidmore, 46 N. Y. 297; Commercial 
Banking. sete, Con, Van Dudley, aco 
W. Va. 332, 86 SE 307. 

[a] Rule applied.—On foreclosure 
and sale under a mortgage the value 
of the dower of the widow of the 
mortgagor is to be paid from the sur- 
plus proceeds before the lessee of the 
mortgagor recovers from such sur- 
plus for the breach of the covenants 
of his lease. Clarkson y. Skidmore, 
AGON SNE cone 

85. Tirrel 137 Mass. 


0. 

86. Fitcher v. Griffiths, 216 Mass. 
174, 176, 103 NE 471 (where it was 
said: “It is familiar law that when 
a surety pays a debt of his principal 
he is entitled to be subrogated to the 
benefit of the securities deposited by 
the debtor with the creditor. This 
rule applies to a wife who has be- 
come surety for her husband as well 
as to others’); Mandel v. McClave, 
46 Oh. St. 407, 22 NE 290, 15 AmSR 
62%, 5 URA 519. 

Rights and remedies of sureties 
see Principal and Surety [382 Cyc 
230). 

87. Lowe v. Walker, 77 Ark. 103, 
91 SW 22 (holding that, where a 
mortgage executed by a husband and 
wife was void because of uSury in the 
debt secured by it, and the husband 
borrowed money from a third per- 
son to pay the usurious debt, and 
procured an assignment of the mort- 
gage to the third person as tempo- 
rary security, promising to execute a 
new mortgage to him, and such new 
mortgage was never executed, and 
the wife never joined in any mort- 
gage to the third person, her in- 
choate right of dower was not barred, 
and the third person’s lien could be 
enforced only subject to such right). 

88. See supra § 30. 

so. U. S.—Mayburry v. Brien, 15 
Pet. 21, 10 L. ed. 646. 

Ala.—Boynton v. Sawyer, 35 Ala. 
497; Hslava v. Lepretre, 21 Ala. 504, 
56 AmD 266. 

Ill—Harrow v. Grogan, 219 MIll. 
288, 76 NE 350; Lohmeyer v. Durbin, 
206 Ill. 574, 69 NE 523 (under express 
statutory provision which is declared 
to be but a reénactment of the com- 
mon law). 

Ind.—Butler v. Thornburgh, 131 
Ind. 237, 30 NE 1073, 141 Ind. 152, 40 


vy. Kenney, 


NE 514; Baker v. McCune, 82 Ind. 
329; Nottingham v. Calvert, Smith 
399; Simmons vy. Meyers, 61 Ind. A. 


403, 112. NE 31 (under statute). 
Iowa.—Kaiser v. Lembeck, 55 Iowa 
244, 7 NW 519; Kermerer v. Bournes, 
53 Iowa 172, 4 NW 921 (mortgage as- 
sumed as part of purchase price); 
Thomas v. Hansom, 44 Iowa 651. 
Me.—Wing v. Ayer, 53 Me. 138; 


him must be in legal effect one and the same trans- 
action, in order to preserve the superiority of the 
mortgage over the wife’s dower right.°* 


It has 


Moore v. Rollins, 45 Me. 493; Young 
vy. Tarbell, 37 Me. 509; Smith v. Eus- 
tis, 7 Me. 41. 

Md.—Glenn v. Clark, 53 Md. 580; 
McCauley v. Grimes, 2 Gill & J. 318, 
2 AmD 434. 

Mass.—King v. Stetson, 11 Allen 
407; Walker v. Griswold, 6 Pick. 
416. 

Miss.—Whitehead v. Middleton, 3 
Miss. 692. 
oun ir a enaale v. O’Day, 61 Mo. A. 

0. 

N. J.—Boorum v. Tucker, 51 N. J. 
Big. 1355926 -As456) path b2eN ed eld. 
5a, 33, A. 50]. ; 

N. Y.—Sheldon v. Hoffnagle, 51 
Hun 478, 4 NYS 287; McGowan v. 
Smith, 44 Barb. 232; Cunningham v. 
Knight, 1 Barb. 399; Mead v. Mead, 27 
Misc. 459, 59 NYS 444; Underground 
Electric R. Co. v. Owsley, 190 Fed. 
679 [mod on other grounds 196 Fed. 
279, 116 CCA 98, 40 LRANS 609] (un- 
der New York statute). 

N. C.—Rhea v. Rawls, 131 N. C. 
453, 42 SE 900; Bunting v. Jones, 78 
N. C. 242. 

Oh.—Welch v. Buckins, 9 Oh. St. 
331; Ruffner vy. Evans, 2 Oh. Cir. Ct. 
70, 1 Oh: Cir, Dec. 368. 

Pa.—Reed v. Morrison, 12 Serg. 
& R. 18. 

Ss. C—Evans vy. Pegues, 102 S. C. 
186, 86 SE 480; Groce v. Ponder, 65 
S. C. 162, 41 SE 83; Brown v. Duncan, 
15 SCs Lies 46guCratitisev a Cratisa ws 
SiC. ba OAs 

Utah.—Wherritt v. Dennis, 48 Utah 
S09 oI Le OSA. 

Va.—Hurst v. Dulaney, 87 Va. 444, 
12 SE 800; Coffman v. Coffman, 79 
Va. 504. 

W. Va.—Roush v. Miller, 39 W. Va. 
638, 20 SE 663; Reinhart v. Reinhart, 
21 W. Va. 76; George v. Cooper, 15 
W. Va. 666; Hunter v. Hunter, 10 
WD NG Bias 

Wis.—Jones v. Parker, 51 Wis. 218, 
8 NW 124. 

[a] Where lands subject to a pur- 
chase-money mortgage are sold, the 
estate of the purchaser is divested 
by a sale under the mortgage after 
his death, and his widow is not en- 
titled to dower in the land. A sale 
under mortgage after the law day has 
passed vests the purchaser with all 
the title which the mortgagor con- 
veyed by the mortgage, and he takes 
it divested of the equity of redemp- 
tion. Cheek v. Waldron, 25 Ala. 152. 

90. See statutory provisions. 

[a] A purchase-money mortgage 
is subordinate to dower, under some 
statutes, where not foreclosed in 
the husband’s lifetime. Wilson v. 
Peeples, 61 Ga. 218; Slaughter v. Cul- 
pepper, 44 Ga. 319; James y. Fields, 5 
Heisk. (Tenn.) 394. 

91. Harrow v. Grogan, 219 Ill. 288, 
76 NE 350. 

Ties Ragsdale v. O’Day, 61 Mo. A. 

Vendor’s lien see supra §§ 82, 83. 

93. Wheatley v. Calhoun, 12 Leigh 
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been held, that where, instead of the mortgage be- 
ing executed directly to the grantor, it is executed to 
a third person who furnishes the purchase money 
it is still-a purchase-money mortgage and superior 
On the other hand it has 
been held that, where money is borrowed of a third 
person, and invested in the purchase of lands, it is 
not purchase money, and hence a mortgage given 
to secure it 1s not superior to the widow’s right of 


to the claim of dower.®* 


dower.?® 


[§ 87] 4. Redemption 


[a] Evidence sufiicient to show 
transitory seizin.—Evidence that the 
grantee in a deed reconveyed the 
granted premises to his grantor by 
a mortgage dated and acknowledged 
on the same day when the deed to 
him was acknowledged, and recorded 
on the same day when the deed to 
him was recorded, authorizes a find- 
ing that his seizin was only momen- 
tary, although the deed was dated 
several days before it was acknowl- 
edged. Pendleton v. Pomeroy, 4 Al- 
len (Mass.) 510. 

Ese Md.—Glenn v. Clark, 53 Md. 

0. 

Mass.—King v. Stetson, 11 Allen 
he Walker v. Griswold, 6 Pick. 
416. 
nod eae aie tciteee ty v. O’Day, 61 Mo. A. 

0. 

N. C.—Bunting v. Jones, 78 N. C. 
242. 

Wis.—Jones v. Parker, 51 Wis. 218, 
8 NW 124. 

{a] Rule applied. — Where the 


“owners of land encumbered by liens 


in excess of its value convey the land 
in consideration that the grantee pay 
the liens, and the grantee borrows 
from one of such lien holders money 
to pay all the liens but his own, and 
such lien holder takes a mortgage on 
the land from the grantee for the 
amount so advanced and the amount 
of his own lien, the mortgage is a 
purchase-money mortgage. Butler v. 


Thornburgh, 141 Ind. 152, 40 NE 
514. 
{b] Subrogation of purchaser.— 


Where defendant purchased mort- 
gaged lands from a husband by a 
deed in which the wife did not join, 
paying off the mortgage as the con- 
sideration for the conveyance of the 
land to him, he was entitled to sub- 
rogation to the rights of the mort- 
gagee, and to have the mortgage 
treated as an existing encumbrance 
on the land as against the rights of 
the grantor’s widow in the land. 
Overturf v. Martin, 170 Ind. 308, 84 
NE 531. 

95. Pettus v. McKinney, 74 Ala. 
108; Jeneson v. Garden, 29 Ill. 199, 
81 AmD 306. 

fa] Rule applied.—(1) Where a 
loan was made to discharge a home- 
stead from the vendor’s lien for pur- 
chase money, and a mortgage was 
taken thereon from the borrower, in 
which the wife did not join, it was 
held that the mortgagee acquired no 
right superior to that of the widow. 
Pettus v. McKinney, 74 Ala. 108. (2) 
Where the money borrowed was used 
partly in paying for the land and 
partly for improvements thereon, the 
widow’s claim is superior. Anderson 
v. Fitzpatrick, 49 SW 786, 20 KyL 
1617. . 

96. Ala.—Fry v. Merchants’ 
Co., 15 Ala. 810. 

Ark.—Salinger v. Black, 68 Ark. 
449, 60 SW 229; Cockrill v. Arm- 

17 SE 2: 


Ins. 


strong, 31 Ark. 580, 
Fla.—McMahon v. Russell, 
698. 
Ga.—Kinnebrew v. McWhorter, 61 


and Contribution—a. 
The right of a widow to re- 
deem lands belonging to her husband from all 
charges and encumbrances thereon, valid and effec- 
tual against her, follows as a necessary incident to 
the right of the widow to be endowed in the equity 
of redemption. It is practically the universal Amer- 
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mortgagee.°® 


her husband.°7 


General. 


Ga. 33. 

Ind.—Keith v. Hudson, 74 Ind. 333; 
May v. Fletcher, 40 Ind. 575; Watson 
v. Clendenin, 6 Blackf. 477; Wach- 
stetter v. Johnson, 61 Ind. A. 680, 108 
NE 990; Wachstetter v. Johnson, 61 
Ind. A. 659, 108 NE 624. 

Ky.—Harrow v. Johnson, 3 Metc. 


578. 

Me.—Wing v. Ayer, 53 Me. 138; 
Simonton v. Gray, 34 Me. 50; Gage 
v. Ward, 25 Me. 101; Campbell v. 
Knights, 24 Me. 332; Wilkins v. 


French, 20 Me. 111; Carll v. Butman, 
Na Me. 102; Smith v. Bustis, 7 Me. 
4 


Md.—Bank of Commerce v. Owens, 
31 Ma. 320, 1 AmR 60. 

Mass.—Sargeant v. Fuller, 105 
Mass. 119; Davis v. Wetherill, 13 Al- 
len 60, 90 AmD 177; McCabe v. Bel- 
lows, 7 Gray 148, 66 Am») 467; Draper 
v. Baker, 12 Cush. 288; Lund v. 
Woods, 11 Metc. 566; Van Vronker v. 
Eastman, 7 Metc. 157; Messiter v. 
Wright, 16 Pick. 151; Eaton v. Si- 
monds, 14 Pick. 98; Walker v. Gris- 
wold, 6 Pick. 416; Gibson v. Crehore, 
5 Pick. 146; Peabody v. 'Patten, 2 
Pick. 517;> Snow v. Stevens, 15 Mass. 
oe Bolton v. Ballard, 13 Mass. 

7 

N. H.—Rossiter v. Sey 15 N. H. 
38; Cass v. Martin, 6 N. Zoe 

N. Y¥.—Smith v. Cote 42 Barb. 
356; Mills v. Van Voorhis, 23 Barb. 
125 [rev on other grounds 20 N. Y. 
412]; Denton v. Nanny, 8 Barb. 618; 
Van Duyne v. Thayre, 14 Wend. 233; 
Bell v. New York, 10 Paige 49. 

N. C.—Campbell v. Murphy, 55 
NoCo 359? 
5 Oh.—Ketchum v. Shaw, 28 Oh. St. 
03. 

Pa.—Reed v. Morrison, 12 Serg. 

Shulte, 19 


& R. 18. 
S. C.—Stoppelbein v. 
S. C. L. 200; Henagan v. Harllee, 31 
S. C. Ea. 285. 
Zoe vate 


5 Vt,—Danforth v. Smith, 
47. 

Va.—Gatewood vy. Gatewood, 75 Va. 
407; Daniel v. Leitch, 138 Gratt. (54 
Va.) 195; Heth v. Cocke, 1 Rand. (22 


Va.) 344. 
a Va.—Sleeth v. Taylor, 95 SE 
[al In England at an early day 


courts of equity conferred upon a 
wife a right of redemption as to all 
charges and encumbrances upon the 
husband’s land, which were valid and 
effectual against her, and which were 
in their nature redeemable. Hitchins 
v. Hitchins, Freem. 241, 22 Reprint 
1185, Pree. Ch, 133, 24 Reprint 64, 2 
Vern. Ch. 403, 23 Reprint 861; Banks 
vy. Sutton, 2 P. Wms. 700, 24 Reprint 
922; Hamilton v. Mohum, 1 P. Wms. 
118, 24 Reprint 319. 

[b] Purchase by third person of 
mortgage and equity of redemption.— 
Where a husband and wife executed 
a mortgage to secure a note which 
was unpaid when he died, and a third 
person purchased the mortgage and 
note and afterward purchased the 
equity of redemption, the widow on 
payment of her fair proportion of the 
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ican doctrine that the widow may redeem the hus- 
band’s lands from an existing encumbrance, and 
thus entitle herself to dower even as against the 
The inchoate right of dower is a suf- 
ficient interest to sustain an application by the 
wife to redeem the mortgage during the lifetime of 
The principle is applicable to pur- 
chase-money mortgages. 

[§ 88] b. Necessity of Redemption—(1) In 
Where a mortgage against a husband’s 
lands is paramount to his widow’s claim for dower, 
it will be necessary for the widow in order to assert 
her claim as against the mortgagee and those claim- 
ing under him to redeem such lands by paying the 
amount of the mortgage.% 
entire premises by paying the whole mortgage debt 
in order to entitle herself to dower as against the 


She must redeem the 


mortgage debt according to her in- 
terest was entitled to dower in the 


land. Woods v. Wallace, 30 N. H.~- 
384. 
[ec] Conveyance to mortgagee.— 


Where the mortgagor without his 
wife’s joining in the deed conveys 
the land to the mortgagee to extin- 
guish the mortgage, the wife’s right 
of dower is not barred. Gainey v. 
Anderson, 87 S. C. 47, 68 SE 888, 31 
LRANS 323. 

97. Ill.—Bigoness v. Hibbard, 267 
Ill. 301, 108 NE 294, 

Ind.—Vaughan v. Dowden, 126 Ind. 


406, 26 NE 74. 
Mass.—Davis v. Wetherell, 13 Al- 
len 60, 90 AmD 177. 
Minn.—Williams v. Stewart, 25 


Minn. 516. 
aun igen v. Hall, 67 N. H. 200, 


Ot Y.—Mackenna vy. Buffalo Fidel- 
ity Trust Co., 184 N. Y. 411, 77 NE 
721, 112 AmSR 620, 3 LRANS 1068, 
6 AnnCas 471 [mod 98 App. Div. 480, 
90 NYS 493]; McMichael v. Russell, 
68 App. Div. 104, 74 NYS 212; Camp- 
bell v. Ellwanger, 81 Hun "259, 30 
NYS 792; Taggart v. Rogers, 49 Hun 
265; 1 NYS 900. 

Va.—Gatewood v. Gatewood, 75 Va. 
407. 

See also Mortgages [27 Cyc 1807]. 

[a] Imposing’ conditions.—A wife 
seeking to redeem to protect her in- 
choate dower right must do equity, 
and her right is not absolute, but 
subject to conditions imposed by the 
court necessary to do equity under 
the particular circumstances. Mac- 
kenna v. Buffalo Fidelity Trust Co., 
184 N. Y. 411, 77 NE 721, 112 AmSR 
620, 3 LRANS 1068, 6 AnnCas 471 
(where the decree gave the wife the 
right to elect between a release of 
the mortgage as to her dower right 
or the payment to her of its value, 
with the right to full redemption if 
the mortgagee fails either to make 
such release or pay such value, and 
this was held correct; she was not 
entitled to a reconveyance of the 
property upon payment of the mort- 
gage, interest, and taxes to the date 
of redemption). 

98. Nottingham v. Calvert, 1 Ind. 
527; Mantz v. Buchanan, 1 Md. Ch. 
2026S Aidamsy vey EL, 129 SING ZOn= 
Bullard v. Bowers, 10 N. H. 500; 
Mills v. Van Voorhis, 23 Barb. 125 
[aff 20 N. Y. 412]; Wheeler v. Morris, 
15 N. Y. Super. 525; Bell v. New 
York, 10 Paige (N. Y.) 49. 


99. Fla.—McMahon v. Russell, 17 
Fla. 698. 
Ga.—Kinnebrew v. McWhorter, 61 


Ga. 33. 
Ill.—Bigoness v. Hibbard. 267 Ill. 
301, 108 NE 294; Virgin v. Virgin, 91 


ears 188 [aff 189 Ill, 144, 59 NE 
586]. 

Ind.—Keith v. Hudson, 74 Ind. 333; 
Watson y. Clendenin, 6 £Blackf. 
477. 

Me.—Wilkins v. French, 20 Me. 
111. 

Mass. Vv. ~ Muller) 106 
Mass. 119; Newton v. Cook, 4 Gray 
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mortgagee.t A mortgagee cannot be compelled to 
accept payment of a part only of his debt, and sur- 
render a proportionate interest in the mortgaged 
estate. It has been held, however, that dower may 
be assigned in mortgaged property subject to the 
mortgage indebtedness, the widow’s interest being 
subject to its proportion of such indebtedneéss.? But 
the mortgagee must be paid before he may be dis- 
turbed in his title,s and he may look to the land as 
a whole for the satisfaction of his debt.2 But the 
wife need not redeem from the mortgage in order to 
protect her right of dower in any case where the 
mortgage is not a paramount encumbrance on such 
right,° as where she did not join in the execution of 
the mortgage,’ or where the mortgage lien has been 
extinguished by payment, merger, or otherwise,® 
as by the bar of the statute of limitations.® As to 
all persons not in privity with the mortgagee, the 
dower right is paramount, and may be enforced 
without redemption from the mortgage.?° 

[§ 89] (2) Assignment of Mortgage to Pur- 
chaser of Equity of Redemption. The general rule 
is that when the purchaser of the equity of redemp- 
tion of mortgaged lands takes an assignment of the 
mortgage, this shall or shall not operate as an ex- 
tinguishment of the mortgage, according as the in- 
terest of the party taking this assignment may be, 
and according to the real intent of the parties.™ 
As against a claim of dower, a purchaser of the 
equity of redemption may set up an outstanding 
paramount mortgage which he has acquired by as- 
signment, provided he was under no obligation to 
pay or discharge such mortgage.’ Where he is 
bound to pay or discharge such mortgage as part 
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of the purchase price of the equity of redemption, 
and instead takes an assignment, the morigage be- 
comes extinguished by merger and cannot be set 
up against a claim for dower.1* 

[§ 90] (3) Conveyance of Equity of Redemp- 
tion to Mortgagee. When the mortgagee, having 
purchased the equity of redemption, has united the 
equitable estate of the mortgagor to his own legal 
title, he holds the legal estate by virtue of the mort- 
gage, and when that is paramount to dower, the 
wife can claim dower only by redeeming the mort- 
gage.14 ; 

[§ 91] (4) Discharge of Mortgage by Pur- 
chaser of Equity of Redemption. It has been held 
that when the purchaser of the equity of redemption 
of mortgaged land pays the amount of the mort- 
gage debt, and the mortgage instead of being as- 
signed to him is legally discharged, such mortgage 
can no longer be set up as a subsisting title, either 
in Jaw or in equity, and no redemption is necessary 
to entitle the widow to dower.t®> And it is imma- 
terial that the purchaser of the equity of redemp- 
tion was advised and supposed that a discharge of 
the mortgage would-be equally as beneficial to him 
as an assignment.1® 

[§ 92] c¢. Contribution by Widow—(1) In Gen- 
eral. Where the heir or some other person having 
the right to redeem has redeemed land from a 
mortgage which was superior to the dower interest 
of the widow of the mortgagor, the widow must 
contribute her ratable proportion of the amount paid 
before she can be endowed of any portion of the 
mortgaged lands, and if she fails to do so, she is en- 
titled to dower in the equity of redemption only.1” 


46. 

Miss.—Ready v. Hamm, 46 Miss. 
422. 

Mo.—Glascock v. Glascock, 217 Mo. 
362, 117 SW 67. 

N. H.—Hastings v. Stevens, 29 
N. H. 564; Rossiter v. Cossit, 15 N. H. 
38. 

N. Y.—Mackenna vy. Fidelity Trust 
COnm 1S 4NUPN: P49 TINE wei21,| 112 
AmSR 620, 3 LRANS 1068, 6 AnnCas 
471; Westfall v. Westfall, 16 Hun 
541; Mills v. Van Voorhis, 23 Barb. 
125 [rev on other grounds 20 N. Y. 
412]; Van Duyne v. Thayre, 14 Wend. 
233. 

Oh.—Kaufman y. Heckman, 13 Oh. 
Cir. Ct. N. S. 309 (which contains a 
dictum in support of the text). 

Ss. C.—Crafts. v. Crafts, 13 S.C. L. 
54. 

Tenn.—Thompson v. Cochran, 7 
Humphr. 72, 46 AmD 68. 

N. S.—Thompson y. Thompson, 37 
N.S. 242. 

1. McCabe v. Bellows, 7 Gray 
(Mass.) 148, 66 AmD 467 [dist Van 
Vronker v. Eastman, 7 Nebr. 157, 
and stating that the question wheth- 
er plaintiff should pay the entire 
amount was not raised]; Brown v. 
Lapham, 3 Cush. (Mass.) 551; Mes- 
siter v. Wright, 16 Pick. (Mass.) 151 
(holding that a widow may redeem 
either by paying her proportion of 
the mortgage debt and obtaining a 
release of her third, or by paying 
the whole if the mortgagee requires 
it, holding the whole, as against oth- 
ers entitled, for her security); Haton 
v. Simonds, 14 Pick. (Mass.) 98; Gib- 
son v. Crehore, 5 Pick. (Mass.) 146; 
Bell v. New York, 10 Paige (N. Y.) 
49. 3 
2.. 4 Kent Comm. p 163; 1 Scrib- 
ner Dower p 486. 

38. Mayo v. Arkansas Valley Trust 


225, 15 SW 1026, 17 SW 873. 
2 4 Cockrill v. Armstrong, 31 Ark. 

80. 

5... Lessive Less;hi3l Ark; 2325199 
SW 85; Crosser v. Crosser* 121 Ark. 
64, 180 SW 3387. 

6. Priorities between Cones and 
mortgage see supra §§ 84-8 

7. Bigoness v. Hibbare. “267 Til. 
301, 108 NE 294. 

8. See infra §§ 89-91. 

9. Jewett v. Feldheiser, 68 Oh. St. 
523, 67 NE 1072; Kaufman y. Hick- 
man, o32<On pCirwCt a2 (i. 

10. Jewett v. Feldhiser, 68 Oh. 
St. 523, 67 NE 1072 (judicial sale of 
at pee lands under creditor’s 
bill). 

11. Carll v. Butman, 7 Me. 102; 
Eaton vy. Simonds, 14 Pick. (Mass.) 
98; Gibson vy. Crehore, 3 Pick. (Mass.) 
Alb. eb pePrick. 46s iaVen aD yine ames 
Thayre, 19 Wend. (N. Y.) 162 [dis- 
appr Coates v. Cheever, 1 Cow. (N. Y.) 


460]; Thompson v. Thompson, 37 
N. S. 242. See also Mortgages [27 
Cye 1329]. 


12. Toomey v. Mclean, 105 Mass. 


122; Sargeant v. Fuller, 105 Mass. 
119 McCabe v. Swap, 14 Allen 
(Mass.) 188; Strong v. Converse, 8 


Allen (Mass.) 557, 85 AmD 732; Mc- 
Cabe v. Bellows, 7 Gray (Mass.) 148, 
66 AmD 467; Woodhull. v. Reid, 16 
N. J. L. 128; Chiswell v. Morris, 14 
N. J. Eq. 101; Hartshorne v. Hart- 
shorne, 2 N. J. Eq. 349; Everson v. 
McMullen, 113_N. Y. 298, 21 NE 52, 
10 AmSR 445, 4 LRA 118. 

13. Hateh v. Palmer, 58 Me. 271; 
Bolton v. Ballard, 13 Mass. 227 [dist 
Popkin v. Bumstead, 8 Mass. 491, 5 
AmD 113]; McCabe v. Swap, 14 Al- 
len (Mass.) 188. See Bartlett v. Mus- 
liner, 28 Hun (N. Y.) 235 (where 
purchaser paid and canceled mort- 
gage). 


Mass. 491, 5 AmD 113, and dist New- 

ton v. Cook, 4 Gray 4€]. 

A ee ial rhcane ier v. Angert, 46 Mo. 

a H.—Robinson vy. Leavitt, 7 N. H. 
N. Y.—Bartlett v. Musliner, 28 Hun 


235 (where mortgage was assumed as 
parr of rate hase Duleey: 


186, 86 SE 480. 

16. Eaton v. Simonds, 
(Mass.) 98. 

17. Ala.—Boynton -v.. Sawyer, 35 
Ala. 497. 

AP Rd Sina kos v. Russell, 17 Fla. 

11l.—Frederick v. Emig, 186 Ill. 319, 
57 NE 883, 78 AmSR 283; Cox v. 
Garst, 105 Tl. 342; Selb v. Montague, 
102 ill. 446; Greenbaum v. Austrian, 
70, Tit) 594. Burson, vy. Dow, 65) Ll. 
146; Zinn v. Hazlett, 67 Ill. A. 410; 
Noffts v. Koss, 29 Ill. A, 301; Selb 
v. Mabee, 14 Ill. A. 574, 

Ind.—Whitehead v. Cummins, 2 
Ind. 58. 

Iowa.—Conger v. Cook, 57 Iowa 49, 
10 NW 314; Trowbridge v. Sypher, 55 
Iowa 352, 7 NW 567. And see Snyder 
Vv. Richey, 150 Iowa 737, 130 NW 922 
(holding that under Code § 3366, giv- 
ing the surviving spouse one third of 
land owned by decedent, in partition 
between the survivor and decedent’s 
heirs, the survivor is not entitled to 
have a mortgage debt attaching to 
the land before the marriage satis- 
fied out of the heirs’ share). 

Me.—Barbour v. Barbour, 46 Me. 
9; Richardson v. Skolfield, 45 Me. 
386; Wilkins v. French, 20 Me. 111; 
Carll v. Butman, 7 Me. 102. 

Md.—Bank of Commerce v. Owens, © 
31 Md. 320, 1 AmR 60. 

Mass.—King v. King, 100 Mass. 
224; McCabe v. Bellows, 7 Gray 148, 


14 Pick. 


Co., 1382 Ark. 64, 200 SW 505; Less v. 14. Thompson v. Boyd, 21 N. J.|66 AmD 467; Pynchon v. Lester, 6 
Less, 131 Ark. 232, 199 SW 85; Cros-| Li. 58, 22 N. J. L. 548; Eldridge v.|Gray 314; Newton v. Cook, 4 Gray 46 
ser v. Crosser, 121 Ark. 64, 180 SW) Hidridge, 14 N. J. Kq. 195 {dist Eaton v. Simonds, 14 Pick. 98]; 
337; Salinger v. Black, 68 Ark. 449, 15. Mass.—Haton v. Simonds, 14|‘Niles v. Nye, 13 Mete. 135; Van 
60 SW 229; Hewitt v. Cox, 55 Ark. !Pick. 98 [dist Popkin v. Bumstead, 8 | Vronker yv. Eastman, 7 Mete. 157; 


— 


« 
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And on the other hand if she pays her proportion 
of the amount paid to take up the mortgage, she 
is entitled to dower in the whole estate.18 

[§ 93] (2) Redemption by the Husband or Per- 
sonal Representatives. If the mortgage is paid 
either by the husband during his lifetime,!® or after 
his death by his administrators or executors out of 
the estate, the widow is entitled to dower without 
contribution.?° 

[§ 94] (3) Purchase of Equity of Redemption. 
Where a purchaser of the equity of redemption} un- 
der a mortgage in which the wife of the mortgagor 
joined, is not bound to pay the mortgage debt, but 
does in fact pay it, in aid of his own title and estate, 
whereby the mortgage is discharged, the wife’s 
claim of dower is subject in equity to a just con- 
tribution.?? 

[§ 95] (4) Extent of Contribution. To pre- 
serve her dower the widow must contribute an 
amount sufficient to keep down the interest on one 


third of the amount paid in satisfaction of the 


mortgage. In other words she must pay a part of 
the sum paid upon the mortgage, proportionate to 
the value of her dower, which will be the interest on 
one third of the mortgage debt for her life,** or a 
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the dowress, the mortgagee, and the one who pur- 
chases the equity of redemption subject to the en- 
cumbrance and dower, to agree upon a mode of ap- 
portionment.”® 

[§ 96] (5) Reimbursement of Widow. If the 
widow, in the exercise of her right to redeem, pays 
the whole of the mortgage debt, she may take and 
hold possession of the mortgaged premises as against 
all those whose duty it is to contribute, until she has 
been reimbursed to the extent of the proportionate 
shares properly chargeable against the other parties 
in interest.?° 

[§ 97] d. Mortgage Satisfied out of Husband’s 
Estate. In England the doctrine has been declared 
that a dowress, like an heir or devisee, has a right 
to have the personal estate of her husband apphed 
so far as it will go in discharge of mortgages and 
other debts contracted by the husband, which are 
charges upon the land which she holds in dower.’ 
The “Enelish doctrine, however, has not been uni- 
versally “accepted in the United States. The weight 
of authority, independent of statutory enactment, is 
against the right of a widow to have mortgages 
and other encumbrances satisfied from the per- 
sonal estate of the husbartd in order to preserve 


gross sum equivalent thereto.2* It is competent for | her right of dower in her husband’s lands.?® There 

Gibson v. Crehore, 5 Pick. 146. Miss. 370. Fowle v. House, 29 Or. 114, 44 P 
Mich.—Hodges v. Phinney, 106 N. H.—Bullard v. Bowers, 10 N. H. | 692. 

Mich. 537, 64 NW _ 477. 500. 24. House v. House, 10 Paige 
Mo.—Hart v. Logan, 49 Mo. 47; Y.—Collins v. Torry, 7 Johns.|(N. Y.) 158; Bell v. New York, 10 


Atkinson v. Stewart, 46 Mo. 510. 

N. H.—Pollard v. Noyes,.60 N. H. 
184; Norris v. Morrison, 45 N. H. 490; 
Hinds v. Ballau, 44 N. H. 619; Woods 
v. Wallace, 30 N. H. 384; Hastings v. 
Stevens, 29 N. H. 564; Adams v. Hill, 
29 -N. H. 202; Clough vo Elliott, 23 
N. -H: 1825> Rossiter—v; Cossit, “15 
N. H. 38; Robinson vy. Leavitt, 7 N. H. 
73°" Cass’ vu Martin, 6° N. H.. 25: 

N. Y.—Everson v. McMullen, 113 
Ne Ye 208Acel NE 52.0 10 AmSR 445, 
4 LRA 118; Graham v. Linden, 50 
N. Y. 547; House v. House, 10 Paige 
158; Bell v. New York, 10 Paige 49; 
Russell v. Austin, 1 Paige 192; Evert- 
son v. Tappen, 5 Johns. Ch. 497; 
Swaine v. Perine, 5 Johns. Ch. 482, 9 
AmD 318. 

Oh.—Fox v. Pratt, 27-On. St. 512; 


McArthur v. Franklin, 16 Oh. St. 
1938. 

Or.—Fowle vy. House, 29 Or. 114, 44 
P 692. 

R, I.—Kenyon vy. Segar, 14 R. I. 
490. 
5 Vt.—Danforth v. Smith, 23 Vt. 
47. 


Va.—Hoy v. Varner, 100 Va, 600, 42 
SE 690; Harper v. Vaughan, 87 Va. 
426, 12 SE 785. 

Eng.—Banks vy. Sutton, 2 P. Wms. 
700, 24 Reprint 922. 

Ont.—Dobbin v. Dobbin, 11 Ont. 
534. 

[a] Contribution to charge im- 
posed by will.—If lands upon which 
there is such a charge are devised, 
and the devisee dies, his widow is not 
entitled to dower in the premises un- 
til she contributes, or offers to con- 
tribute, her equal proportion toward 
fulfilling the provisions of the will. 
Nor can she maintain an action of 
dower against her husband’s gran- 
tee of such lands, who has defrayed 
the charges upon the lands, until she 
in like manner contributes or offers 
to contribute, her equal proportion of 
such charges. Clough v. Elliott, 23 
ING) ELS 2. 

18. Eaton v. Simonds, 14 Pick. 
(Mass.) 98; Gibson vy. Crehore, 5 Pick. 


(Mass.) 146. See also cases supra 
note 17. 

19. Ill. —Selb v. Montague, 102 Ill. 
446 


Mass.—Walsh v. Wilson, 130 Mass. 

124; Snow v. Stevens, 15 Mass. 278; 

Bolton v. Ballard, 13 Mass. 227. 
Miss.—Rutherford v. Munce, 1 


N. 
278, 5 AmD 273; Hitchcock v. Har- 
rington, 6 Johns. 290, 5° AmD 229. 
[a] * Reason for rule..—“If the hus- 
band in his life pays the mortgage, 
he acquires title to that interest in 
the land which at the time of mar- 
riage was in the mortgagee, and the 
wife’s right to dower attaches to the 
same as to an interest in land 
bought by the husband during cover- 
ee Selb v. Montague, 102 Ill. 446, 
50 
nae Me.—Hatch vy. Palmer, 58 Me. 
eee Ws Stewart, 46 Mo. 
N. H.—Norris vy. Morrison, 45 N. H. 
490; Hastings v. Stevens, 29 N. H. 
Be. Rossiter) v= ‘Cossit, “15. N, =H. 
Oh.—Ketchum v. Shaw, 28 Oh. St. 
503. And see Fleming v. Jordan, 11 
Oh. Dec. (Reprint) 688, 28 CincLBul 
332 (holding that, where real prop- 
erty of an intestate is partially dam- 
aged by fire, and the insurance money 
is paid to the administrator who ap- 
plies it on a mortgage on the prop- 
erty, the widow, on electing to take 
her dower in money, is entitled to 
have the same calculated upon the 
total amount realized from the sale 
of the premises and the insurance 


money). 

S. C.—Klinek v. Keckley, 11 S. C. 
Eq. 250. 

21. Cockrill v. Armstrong, 31 Ark. 


580; Everson v. McMullen, 113 N. Y. 
293, 21 NE 52, 10 AmSR 445, 4 LRA 
118. 


22. Mass.—Gibson vy. Crehore, 5 
Pick. 146. 

Mich.—Hodges_ v. 106 
Mich. 537, 64 NW 477. 

N. H.—Woods v. Wallace, 30 N. H. 
384; Rossiter v. Cossit, 15 N. H. 38; 
Cass v. Martin, 6 N. H. 25. 

N. J.—Hartshorne v. Hartshorne, 2 
N. J. Eq. 349. 

N. Y.—Graham v. Linden, 50 N. Y. 
547; House v. House, 10 Paige 158; 
Bell v. New York, 10 Paige 49; Rus- 
sell v. Austin, 1 Paige 192; Swaine 
v. gone 5 Johns. Ch. 482, 9 AmD 
318. 

Oh.—MecArthur y. Franklin, 16 Oh. 
St. 193. 

a8. Van Vronker v. Eastman, 7 
Metc. (Mass.) 157; Graham v. Lin- 
den, 50 N. Y. 547; Swaine v. Perine, 5 
Johns. Ch. (Nr-Y.) 482, 9 AmD °318; 


Phinney, 


Paige (N. Y.) oi picer thie Mi Frank- 
LineeliGn @ este 

[a] Rule aopitea CS Where a 
widow is entitled to dower in’ the 
equity of redemption of mortgaged 
premises, she must keep down one 
third of the interest upon the amount 
unpaid upon the mortgage at her 
husband’s death, until the amount 
which was thus unpaid is required 
to be paid off, and then she must 
contribute towards such payment a. 
sum which will be equal to the then 
value of an annuity for the residue 
of her life upon the amount of prin- 
cipal and interest which was unpaid 
when her estate in dower commenced 
by the death of her husband. House 
v. House, 10 Paige (N. Y.) 158. (2) 
But where the husband mortgages 
property after his wife has ac- 
quired an inchoate right of dower 
therein, and she does not join in such 
mortgage, the heirs at law or devisees 
of her deceased husband must pay off 
the whole encumbrance themselves. 
House v. House, supra. 


> 25. Danforth ‘v.) Smith,” 23°" “Vt. 
47. ; 3 
26. Me—Gage v. Ward, 25 Me. 


101; Wilkins v. French, 20 Me. 111; 
Carll v. Butman, 7 Me. 102. 
1ghl2s8-—Gibson v. Crehore, 5 Pick. 


Mich.—Campbell v. Campbell, 22 
Mich, 438. 
Mo.—Smith v. Stephens, 164 Mo. 


415, 64 SW 260. 
3 N. H.—Woods v. Wallace, 30 N. H. 
84. 


N. Y.—Bell v. New York, 10 Paige 
49: Swaine v. Perine, 5 Johns. Ch. 482, 
9 AmD 318. 


27. Park Dower pp 351, 352. 

28. Ark.—Salinger v. Black, 68 
Ark. 449, 60 SW 229; Hewitt v. Cox, 
eee Ark: 225, 15 SW 1026, 17 ‘Siw 

Conn.—Platt’s App., 56 Conn. 572, 
16 A 669. 

Ind.—Whitehead v. Cummins, 2 
Ind. 58 


lowa.—Trowbridge v. Sypher, 55 
Iowa 352, 7 NW 567. Compare Iowa 
decisions infra note 30[b]. 

a Pore SO v. Tarbell, 37 Me, 

Mass.—Gibson v. Crehore, 3 Pick. 
475; Scott v. Hanceck, 13 Mass. 162; 
oe v. Gardner, 10 Mass, 364, 6 AmD 


490 [19 0. J.] 


are, however, a number of jurisdictions in which the 
In other jurisdic- 
tions the rule is controlled to a certain extent by 


English rule has been followed.?® 


statute.°° 


[§ 98] D. Mechanics’ Liens. . In most jurisdic- 
tions a widow’s dower is not affected by the stat- 
utory mechanic’s lien for labor performed or ma- 
terlals furnished in the improvement of her hus- 
But there is authority to the con- 


band’s lands,*4 
trary.°? 


N. H.—Hastings v. Stevens, 29 
N. H. 564; Rossiter v. Cossit, 15 N. H. 


38. 

N. J.—Burnet v. Burnet, 46 N. J. 
Hq. 144, 18 A 374; Campbell v. 
Campbell, 30 N. J. Eq. 415; Hinchman 
v. Stiles, 9 N. J. Ha. 454. 

N. Y.—Durnherr y. Rau, 135 N. Y. 
219, 32 NE 49; Hawley v. Bradford, 
9 Paige 200, 37 AmD 390; Evertson v. 
Tappen, 5 Johns. Ch. 497; Titus v. 
Neilson, 5 Johns. Ch. 452; Tabele v. 
Wabele,” 1 -sonns, Ch. 45. But “see 
Williams v. Kinney, 43 Hun 1 [aff 
118 N. Y. 679 mem,’ 23 NE 1147 mem] 
(holding that, where an intestate held 
an equitable interest as a purchaser 
under an executory contract for the 
purchase of real estate, the equitable 
dower right of his widow therein en- 
titles her to have the pemsonal estate 
exhausted in discharging the per- 
sonal obligation of her husband un- 
der the contract for the purchase of 
the land). 

Ee aioe Bank v. Hinton, 21 Oh. 

0 


St. 5 

Va.—Daniel v. Leitch, 13 Gratt. (54 
Va.) 195. 

[a] Rule applied —Where lands 


of a deceased were redeemed from 
mortgage by the application of gen- 
eral assets of the estate to its pay- 
ment, under order of the probate 
court, in the erroneous belief that the 
estate was solvent, and part of the 
lands so redeemed were assigned to 
the widow as dower, she cannot hold 
dower therein, free of charge, some 
of the debts remaining unpaid, un- 
less she pays her proportionate and 
equitable share of the sum paid to 
redeem, Since, although entitled to 
dower in the lands subject to the 
mortgage, she was not entitled to an 
appropriation of the personal estate 
to relieve the lands from encum- 
brances. Salinger v. Black, 68 Ark. 
449, 60 SW 229. See also Less v. 
Less, 131 Ark. 232, 199 SW 85 (to 
same effect). 

{[b] The wife is not in the posi- 
tion of surety for the husband’ by 
reason of joining in the mortgage. 
Her joinder in the mortgage is a vol- 
untary surrender of her right for the 
benctit of the husband, and binds her 
interest to the extent necessary to 
protect the securities. Durnherr v. 
Rau, 135 N. Y. 219, 32 NE 49; Haw- 
ley v. Bradford, 9 Paige (N. Y.) 200, 
37 AmD 390. See also Burnet v. Bur- 
net, 46 N. J. Eq. 144, 18 A 374 (to 
same effect). 

29. Ala.—Boynton v. Sawyer, 35 
Ala. 497. 

Ky.—Harrow v. Johnson, 3 Metc. 
578. 

Md.—Mantz v. Buchanan, 1 Md. Ch. 


202. 

N. J.—Campbell v. Campbell, 30 
N. J. Eq. 415. 

N. C.—Gore v. Townsend, 105 N. C. 


228, 11 SE 160, 8 LRA 443; Gwath- 
mey v. Pearce, 74 N. C. 398; Ruffin 
v. Cox, 71 N. C. 253; Creecy v. Pierce, 
69 N. C. 67; Smith v. Gilmer, 64 N. C. 
546; Caroon v. Cooper, 63 N. C. 386; 
Klutts v. Klutts, 58 N. C. 80; Camp- 
bell v. Murphy, 55 N. C. 357. 
Oh.—Mandel v. McClave, 46 Oh. St. 
407, 22 NE 290, 15 AmSR 627, 5 LRA 
519 (holding that the wife’s inchoate 
right of dower is property of sub- 
stantial value, and that, when land 
has been sold under a decree fore- 
closing a mortgage in the execution 


DOWER 
[§ 99] 


E. Partnership Claims. : 
applied in most of the states gives to the widow of a 
deceased partner her right of dower in the partner- 


‘ en 


[§§ 97-99 


The doctrine as 


ship real estate after the satisfaction of the partner- 


itors,** and can 


of which she has joined her husband 
and released her right to dower, she 
may have the value of her contin- 
gent right of dower in the entire pro- 
ceeds of the sale ascertained, and 
the husband’s interest therein ex- 
hausted to pay the debt secured by 
the mocrigage before any part of her 
interest can be taken). 

R. I.—Peckham vy. Hadwen, 8 R. I. 
2805 Mathewson v. Smith, 1 R. I. 
2. 

S. C.—Henagan v. Harllee, 31 S. C. 
Eq. 285; Wilson v. McConnell, 30 S. C. 
Eq. 500. 

{a] In West Virginia.—(1) As 
against heirs, distributees, and cred- 
itors other than a lien creditor, a 
widow is entitled to have personalty 
applied pro rata on the lien debt with 
all others of its class, and to have 
the balance of such debt paid on the 
sale of the encumbered land, sub- 
ject to her dower if sufficient to pay 
it. Commercial Banking, etc., Co. v. 
Dudley, 76 W. Va. 322, 86 SE 307. 
(2) Code c 65 § 3 (serial § 3651), re- 
lating to sales free of dower, ap- 
plies only to land sold in good faith 
in the husband’s lifetime, to satisfy 
a lien thereon paramount to the 
dower, and does not define the wid- 
ow’s right, where the husband has 
died owning the equity of redemp- 
tion in lands so encumbered. Com- 
mercial Banking, etc., Co. v. Dudley, 
supra. 

30. See statutory provisions. 

[a] In Indiana.—(1) Under the 
statute granting to the widow one 
third of the husband’s real estate in 
fee simple free from all demands of 
ereditors, it is the. duty of the ad- 
ministrator or.executor in settling 
the husband’s estate to apply all the 
personal assets in his hands if neces- 
sary to pay liens on the land, even 
to the exclusion of all general cred- 
itors. Bowen v. Lingle, 119 Ind. 560, 
20 NE 534; McCord v. Wright, 97 Ind. 
34; Sparrow v. Kelso, 92 Ind. 514; 
Morgan v. ,Sackett, 57 Ind: 580; 
Fry v. Lawson, 32 Ind, A. 364, 69 NE 
1038. (2) Where the wife joins in 
the execution of a mortgage, her po- 
sition is analogous to that of a 
surety, and she is entitled to an or- 
der that her husband’s interest in 
the land be first exposed to _ sale. 
Smith v. Sparks, 1€2 Ind. 270, 70 NE 
253; Kelley v. Canary, 129 Ind. 460, 
29 NE 11; Purviance v. Emley, 126 
Ind, 419, 26 NE 167; Crawford v. 
Hazlerigg, 117 Ind. 63, 18 NE 603, 2 
LRA 139; Main v. Ginthert, 92 Ind. 
180; Hardy v. Miller, 89 Ind. 440; 
Grave v. Bunch, 83 Ind. 4; Leary v. 
Shaffer, 79 Ind. 567; Hunsucker v. 
Smith, 49 Ind. 114; Kemph v. Belknap, 
15 Ind: As 71, to INDY O91, mio) mee 
wife is entitled to have a lien for 
taxes against the property owned by 
the husband paid out of the two 
thirds of his lands. Haggerty v. 
Wagner, 148 Ind. 625, 48 NE 366, 39 
LRA 384; Thompson y. McCorkle, 136 
Ind. 484, 34 NE 813, 36 NE 211, 43 
AmSR 334; Darby v. Vinnedge, 53 
Ind. A. 525, 100 NE 862 (lien of in- 
stallments of assessments for street 
improvements). 

{b] In Iowa a purchase-money 
mortgage assumed by the husband is 
not chargeable in the first instance 
against the widow’s dower rights in- 
cluding the homestead, which should 
be set off to her free from the mort- 


ship debts and the satisfaction of the claims of thé 
other partners in respect to such estate.** 
dower of a deceased partner’s widow in her hus- 
band’s interest in partnership real estate is subordi- 
nate therefore to the claims of the partnership ered- 


The 


be enforced only against the inter- 


gage if the remainder of the prop- 
erty was sufficient to pay such mort- 
gage. Dalton v. Dalton, 178 Iowa 
508, 159 NW 992; Haynes v. Rolstin, 
164 Iowa 180, 145 NW 336, 52 LRANS 
540. See also Bissell v. Bissell, 120 
Iowa 127, 94 NW 465; Wilson v. 
Hardesty, 48 Iowa 515 (both holding 
that, where the widow elects to take 
hher distributive share which embraces 
a part or all of the homestead, the 
property other than that set apart 
to her must first be subjected to a 
mortgage lien upon the whole prem- 
ises, her share being liable only for 
the deficiency). 

31. Ill—Gove v. Cather, 23 Ill. 
634, 76 AmD 711; Schaeffer v. Weed, 
8 Til. 511. 

Ind.—Mark v. Murphy, 76 Ind. 534; 
Bishop v. Boyle, 9 Ind. 169, 68 AmD 
615; Pifer v. Ward, 8 Blackf. 252. 
Compare Buser v. Shepard, 107 Ind. 
417, 8 NE 280 (where a bill by wife 
to redeem was held insufficient, and 
the lien was treated as paramount). 

Iowa.—Stewart v. Whicher, 168 
Iowa 269, 277, 150 NW 64 [cit Cyc]. 

Mass.—Van Vronker v. Eastman, 7 
Metce. 157. 

Nebr.—Butler v. Fitzgerald, 43 
Nebr. 192, 61 NW 640, 47 AmSR 741, 
27 LRA 262: 

N. Y.—Johnston v. Dahlgren, 14 


Misc. 623, 36 NYS 806. 

Oh.—Choteau v. Thompson, 2 Oh. 
St. 114. 

Va.—lIaege v. Bossieux, 15 Gratt. 
(56 Va.) 838, 76 AmD 189. 

32. Nazareth Literary, etc., Inst. 


v. Lowe, 1 B. Mon. (Ky.) 257. 

33. Right to dower in partnership 
property see supra § 53. 

34. > §:—Clay v. Wreeman; 118 
U.S, 9%-°6 Set 964, 30F LA eal 1oe: 
In re Perlhefter, 177 Fed. 299, 25 
AmBankr 576; Holton v.' Guinn, 65 
Fed. 450. 

Ala.—Brewer v. Browne, 68 Ala. 
210; Andrews v. Brown, 21 Ala. 437, 
56 AmD 252. 

Ark,—Lenow v. Fones, 48 Ark. 557, 
4 SW 56; Drewry v. Montgomery, 28 


Ark. 256. 
Mla.—Price v. Hicks; 14 Pla. 565; 
n Erbe al OU 


Loubat v. Nourse, 5 Fla. 350. 
Ill.—Trowbridge vy. Cross, 

109, 7 NE 347; Simpson v. Leech, 86 

Ill. 286; Bopp v. Fox, 63 Ill. 540. 
Ind.—Grissom v. Moore, 106 Ind. 

296, 6 NE 629, 55 AmR 742; Cobble v. 

Tomlinson, 50 Ind. 550; Huston v. 


Neil, 41 Ind. 504; Hale v. Plummer, 
6 Ind. 121; Matlock v. Matlock, 5 Ind. 


403. 

Iowa.—Paige v. Paige, 71 Iowa 318, 
32 NW 360, 60 AmR 799. 

Ky.—Hill v. Cornwall, 95 Ky. 512, 
26 SW 540, 16 KyL 97; Galbraith v. 
Gedge, 16 B. Mon. 631; Bowler v. 
Blair, 6 KyL 665. 

Md.—Goodburn y. Stevens, 5 Gill 
1; Goodburn v. Stevens, 1 Md. Ch. 420. 

Mass.—Shearer v. Shearer, 98 
Mass. 107; Wilcox v. Wilcox, 13 Al- 
len 252; Howard v. Priest, 5 Metc. 


582; Dyer v. Clark, 5 Metc. 562, 39 
AmD 697; Burnside y. Merrick, 4 
Metec. 537. 


Mich.—Free v. Beatley, 95 Mich. 
426, 54 NW 910. 
Minn.—Woodward-Holmes Co. v. 
Nudd, 58 Minn. 236, 59 NW 1010, 49 
AmSR 593, 27 LRA 340. 
Miss.—Robertshaw vy. Hanway, 52 


Miss. 713; Sykes v. Sykes, 49 Miss. 


190. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


¢ 


-§§ 99-103] 


est remaining after the settlement of the partnership 


affairs.35 


[§ 100] F. Liens and Encumbrances Created 
In General. The general rule 
is that while a wife takes dower in land of which 
her husband was seized at the time of their mar- 
riage,°° she takes it subject to all subsisting liens 
lawfully created by her husband prior to the mar- 
riage,*7 and notwithstanding the fact that she had 
neither constructive nor actual notice of their exist- 


before Marriage—1. 


ence at the time of the marriage.*® 
[§ 101] 2. Judgments. 


fere with dower, it has been held 


Mo.—Young v. Thrasher, 115 Mo. 
222, 21 SW 1104; Julian v. Wrights- 
man, 73 Mo. 569; 
65 Mo. 138, 27 AmR 265; 
Duhring, 20 Mo. 174. 

N. H.—Cilley v. Huse, 40 N. H. 358. 

N. J.—Campbell v. Campbell, 30 
N. J. Eq. 415; Uhler v. Semple, 20 
N. J. Eq. 238. 

N. Y.—Greenwood vy. Marvin, 111 
N. Y. 423, 19 NE 228; Sage v. Sher- 
man, 2 N. Nan BETIS Hauptmann Vv. 
Hauptmann, 91 App. Div. 197, 86 NYS 
427; Riddell v. Riddell, 85 Hun 482, 
33 NYS 99; Dawson v. Parsons, 10 
Mise. 428, "31 NYS 78; Greenwood 
v. Marvin, 11 NYS 235 (aft Le eIN eye 
423, 19 NE 228]; Smith v. Jackson, 
2 Edw. 28. 

N. C.—Stroud v. Stroud, 61 N. C. 
525. 

Oh.—Greene v. Greene, 1 Oh. 535, 
13 AmD 642. 


Duhring v. 


R. I.—Mowry v. Bradley, 11 R. I. 
370. 

Tenn.—Lyon v. Lyon, 1 Tenn. Ch. 
226. 

W. Va.—Martin v. Smith, 25 Ww. Va. 
579, 

And see cases supra § 53. 

35. Price v. Hicks, 14 Fla. 565; 
Loubat v. Nourse, 5 Fla. 350; Bopp 


v. Fox, 63 Ill. 540; Huston v. Neil, 41 
Ind. 504; Hale v. Plummer, 6 Ind. 
121; Goodburn v. Stevens, 5 Gill 
(Md.) 1. And see cases supra note 34. 

36. See supra § 22. 

37. Ala.—Irvine v. Armistead, 46 
Ala. 363. 

Ga.—Green v. Causey, 10 Ga. 435. 

Ind.—Godfrey v. Craycraft, 81 Ind. 
476; Hiceman v. Finch, 79 Ind. 511; 
Robbins v. Robbins, 8 ‘Blackf. 174. 


Md.—Mantz v. Buchanan, 1 Md. 
Ch. 202. j 

Miss.—Ready- v. Hamm, 46 Miss. 
422. 


S. C.—Miller v. Farmers’ Bank, 49 
S. (@, 7427, 27. SHEP 514, 61 AmSR. 821; 
Jones v. Miller, 17 S. C. 380; David- 
son v. Graves, 8 S. C. Eq. 268. 

[a] Agreement to devise—A wid- 
ow is not entitled to dower in land 
which her husband had agreed to de- 
vise to another before his marriage. 
Burdine v. Burdine, 98 Va. 515, 36 
SE 992, 81 AmSR 741. 

Purchase-money mortgages see su- 
pra § 86. 

Vendor’s lien see supra §§ 82, 83. 

Subrogation of parties discharging 
superior lien see Subrogation [37 Cyc 
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ae Godfrey v. Craycraft, 81 Ind. 
476. 

39. Ala.—Irvine v. Armistead, 46 
Ala. 3638. 

Ind.—EFiceman y. Finch, 79 Ind. 
511; Whitehead v. Cummins, 2 Ind. 


58; "Robbins v. Robbins, 8 Blackf. 174. 


Judgments 
against a husband before marriage are ordinarily 
held to constitute a lien prior to the widow’s dower 
interest in his real estate;*® but subject to the liens 
of such judgments she is entitled to dower there- 
in,*? unless such lands are sold under the judgment, 
in which case her dower attaches to the surplus 
remaining after the satisfaction of the judgment.** 
Under a statute giving dower in all lands of which 
the husband died seized and possessed, and provid- 
ing that liens created by the husband shall not inter- 


Willet v. Brown, |} 


DOWER 


(19. 3.] 491 


lien not enforced by sale in the husband’s lifetime 


is postponed to dower.*? 


[§ 102] 3. Mortgages. 
by the husband prior to the marriage is a superior 
lien to the wife’s dower interest, unless it af- 
firmatively appears that it was executed with the 
fraudulent purpose of defeating the wife’s dower 
rights.44 However, a court of equity, while making 
the security available to the mortgagee, will take 
care that the interest of the widow is not affected 


A mortgage executed 


more than is necessary to secure the payment of 


recovered | the debt.*® It is 


[§ 103] 


that a judgment | rule subordinate 


Way eset ee! v. Williams, 31 Me. 
Md.— Queen Anne’s County  v. 
Pratt, 10 Md. 5. 
Miss.—Bisland Ves Hewett, 19 


Miss. 164. 

N. Y.—Sandford v. McLean, 3 Paige 
117, 23 AmD %73. 

N. C.—Davidson v. Frew, 14 N. C. 
3, 22 AmD 708. 

Ss by fe ae Or 


. C.—Jones v. Miller, 
380. 

Pr. Edw. Isl.—Cantelo v. Beales, 
2 Pr. Edw. Isl. 292. 

[a] Where lands are taken in at- 
tachment before marriage, but there 
is no judgment until after the mar- 
riage,-the wife of the judgment debt- 
or has no dower as against a pur- 
chaser of the lands at a subsequent 
sale of the lands under the judg- 
ment and in virtue of the proceedings 
in attachment. Brown vy. Williams, 


81 Me. 403. 

40. Robbins v. Robbins, 8 Blackf. 
(ind. —474. 

41. See supra §§ 42-44. 
, 42. Simmons v. Latimer, 37 Ga. 
490. And see Green v. Causey, 10 


Ga. 435 (holding that, although the 
judgments created a lien upon his 
lands, his seizin thereof was not di- 
vested until levy and sale under the 
execution, in the manner pointed out 
by law). 

43. Ill—Shope v. Schaffner, 140 
Tll. 470, 30 NE 872; Walker v. Doane, 
131 Ill. 27, 22 NE 1006. 

Me.—Carll v. Buttman, 7 Me. 102. 

Md.—Miller v. Stump, 3 Gill 304. 

Mich.—Burrall v. Clark, 61 Mich. 
624, 28 NW 739; Burrall v. Bender, 61 
Mich. 608, 28 NW 731 

N. J.—Montgomery v. Bruere, 4 N. 
Aid 1s PEXCU A ke yy aed fas GRO) mem]; 


Hartshorne v. Hartshorne, 2 N. 
Ka. ia 

N. Y.—Cunningham v. Knight, 1 
ke 399; Ulrich v. Ulrich, 1 NYS 


aay C.—Williams v. Munroe, 67 N.C. 
4. 

Oh.—Rands v. Kendall, 15 Oh. 671; 
Phillips v. Keels, 4 Oh. Cir. Ct. 316, 
2 Oh. Cir. Dee 568 

S. C.—vVerree vy. Verree, 4 8S. C. L. 


plik 
Maer era thy v. Boyer, 1 Coldw. 
1 Rand, (22 


Va.—Heth vy. Cocke, 
Va.) 344. 

44. Kelly v. McGrath, 70 Ala. 75, 
45 AmR 75. 

Fraudulent conveyances of lands 
for the purpose of defeating dower 
rights oor infra §§ 159-161. See also 
supra § 7 

45. ory, 'y, Merchants’ Ins. Co., 15 
Ala. 810. 

46. Coles v. 15 


Coles, Johns. 


usually,*® although not universally, 


held that in respect to such a mortgage the wife is 
dowable in the equity of redemption,** and if upon 
foreclosure or sale under the mortgage after the 
marriage a surplus remains after satisfying the 
mortgage debt, the wife may claim dower therein.**® 
This, however, is the extent of her rights. 
not entitled to dower out of the whole proceeds of a 
sale to satisfy the mortgage.‘ 

G. Rights of Husband’s Creditors. The 
rights of the husband’s creditors are as a general 


She is 


to his widow’s claim for dower,°° 


(N. Y.) 319; Heth v. Cocke, 1 Rand. 
(22 Va.) 344. 

[a] Release of equity of redemp- 
tion.— Where land is mortgaged by 
the husband, and the condition is 
broken before marriage, and the equi- 
ty of redemption is released by him 
during the coverture, his widow is 
not entitled to dower. Rands v. 
Kendall, 15 Oh. 671. 

{b] Only those claiming through 
the mortgage can defeat the wife’s 
contingent right of dower in lands of 
the husband which were mortgaged 
before her marriage. Sprague v. 
haw, L’Oh] Cir. Ct 735,838 sOhs Cir, 
Dec. 428. 

47. See cases infra this note. 
also supra §§ 78, 79. 

[a] ‘In Illinois (1) it is held that, 
where the husband executes a mort- 
gage before his marriage his widow 
is not entitled to be endowed in the 
equity of redemption at common law 
as against the mortgagee or those 
claiming under him; but if the heir 
redeems, She may obtain dower by 
contributing ratably toward the re- 
demption. Virgin v. Virgin, 91 Ill. A. 
188 [aff 189 Ill. 144, 59 NE 586]. (2) 
Where a man previous to his mar- 
riage executed a mortgage on his 
land which after marriage was fore- 
closed without the wife being made a 
party to the suit, the mortgagee be- 
coming the purchaser, and thereafter 
the mortgagor died, although the 
widow was not made a party to the 
foreclosure, the mortgage having 
been executed before marriage, she 
had no right of redemption. Burson 
v. Dow, 65 Ill. 146. 


See 


48. Virgin v. Virgin, 189 Ill. 144, 
59 NE 586; Hartshorne v. Harts- 
horne, 2 N. J. Eq: 349; Miller v. 


Farmers’ Bank, 49 S. C. 427,:27 SE 
514, 61 AmSR 821. 

Dower in surplus proceeds remain- 
ing after the foreclosure and sale of 
mortgaged lands see supra § 44. 

49. Kern v. Kern, 34 Oh. Cir. Ct. 


,22 [aff 87 Oh. St. 481,102 NE 1126]. 


And see Hall v. Marshall, 139 Mich. 
123, 102 NW 658, 111 AmSR 404 
(holding that, where at the time a 
mortgage was executed by deceased 
he had contracted a secret marriage 
with defendant, who did not join in 
the mortgage, but the proceeds of 
the loan weré used to take up two 
existing valid mortgages, the sub- 
sequent mortgage being void, the 
mortgagee therein was subrogated 
to the liens of the former mortgages, 
and hance defendant was only en- 
titled to dower in the surplus arising 
after payment of the amount covered 
by such prior mortgages). 
Rect Ala.—Allen vy. Allen, 4 Ala. 


Ab 4, 
dies : 
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unless such debts are specially charged upon the 
land before coverture,®! or at the time of the ac- 
quisition of such lands and as a part of the same 
The insolvency of the husband’s 
estate does not affect the widow’s right of dower,°* 
unless otherwise provided by statute.°* An assignee 
in bankruptcy holds the bankrupt’s lands subject 
Where dower has been as- 
signed to a widow, her interest is not liable for de- 
cedent’s debts.5* Nor is a jointure in lieu of dower, 
legally settled on the wife before marriage, liable for 
the payment of decedent’s debts.°’ 

In Pennsylvania lands are considered as chattels 
for the payment of debts, and may be subjected to 
payment of the husband’s debts to the exclusion 
It is well settled that a 
judicial sale for the payment of debts divests dower, 
whether the sale is made by execution upon a judg- 
ment or mortgage or by order of the orphans’ 


transaction.®? 


to the right of dower.°® 


of the widow’s dower.®® 


Ark.—Livingston y. Cochran, 33 
Ark, 294; Tate v. Jay, 31 Ark. 576; 
Hill v. Mitchell, 5 Ark. 608. ‘ 


Conn.—Crocker v. Fox, 1 Root 227. 

Ga.—Starr v. Newman, 107 Ga. 395, 
33 SE 427; Hargrove v. Lilly, 69 Ga. 
826; Adams v. Adams, 46 Ga. 630; 
Simmons v. Latimer, 37 Ga. 490. 

Ill. Sisk v. Smith, 6 Ill. 503. 

Ind.—Bryan v. Uland, 101 Ind. 477, 
1 NE 52; Barnard vy. Cox, 25 Ind. 251; 
Johnson y. Johnson, 9 Ind. 28. 

Iowa.—Stewart v. Whicher, 168 
Iowa 269, 150 NW 64; Thomas v. 
Thomas, 73 Iowa 657, 35 NW 693; 
Kendall v. Kendall, 42 Iowa 464; 
Mock v. Watson, 41 Iowa 241. 

Ky.—Potter v. Skiles, 114 Ky. 132, 
70 SW 301, 71 SW 627, 24 KyL 910, 
1457; Hoge v. Hensley, 100 Ky. 719, 
39 SW 247, 19 KyL 44. Compare Jack- 
son v. Potter, 6 KyL 518 (where a 
husband sold land in which his wife 
had a potential right of dower, which 
she refused to release unless the pur- 
chaser would pay her five hundred 
dollars of the purchase money, which 
was done, and the amount invested 
by the wife in a homestead; in an 
action by a creditor of the husband 
to subject this property of the wife 
to the payment of a debt to which 
the property sold by the husband 
would have been subject, it was held 
that the creditor is entitled to have 
the property sold and the proceeds ap- 
plied to the payment of his deft, aft- 
er paying to the wife, without in- 
terest, the actual value of her po- 
tential right of dower in the land 
originally sold). 

Mo.—Bartlett v. Ball, 142 Mo. 28, 
43 SW 783 (holding that 1 Rev. L. 
[1825] p 333, providing that the widow 
shall not “be entitled to dower in 
any lands, tenements or heredita- 
ments until all just debts due or to 
become due by her deceased hus- 
band have been paid,” has no bear- 
ing in favor of any one except a 
creditor of the estate to whom a debt 
is owing; and a breach of warranty 
or of a covenant against encum- 
brances does not create such a debt 
as would bar a widow from assert- 
ing dower in land conveyed by her 
husband without her joining); Brown 
v. Tucker, 1385 Mo. A. 598, 117 SW 96. 

Mont.—Manuel v. Turner, 36 Mont. 
512, 93 P 808. 

N. Y.—Matthews vy. Duryee, 45 
Barb. 69 [aff 3 Abb. Dec. 220, 4 Keyes 
re Church y. Church, 3 Sandf. Ch. 
434. 

N. C.—Creecy v. Pearce, 69 N. C. 
67 


Oh.—McDonala v. Aten, 1 Oh. St. 
2. 


29 

Or.—House v. Fowle, 22 Or. 303, 29 
P 890. 

S. C.—Hall v. Hall, 45.S. Cc. 166, 
22 SI 818. 


Dawson, 3 
Read, 6 


Tenn.—Williams _ v. 
Sneed 316; Rutherford v. 


court.5° 


debts.%t 


[§ 104] 
Legatees. 


Humphr, 423; Combs v. Young, 4 
Yerg.-218, 26 AmD 225. 

Va.—Gaw v. Huffman, 12 Gratt. (53 
Va.) 628. 

Eng.—Shyer v. Hyatt, 20 Beay. 621, 
52 Reprint 743. 

[a] Applications of rule—(1) A 
sale of land in a suit by a judgment 
creditor of the husband, brought to 
mershal liens, does not affect the in- 
choate dower of the wife. Jewett v. 
Feldheiser, 68 Oh. St. 5238, 67 NE 
1072. (2) Although a wife is made 
party to a creditors’ suit, and is in 
default of answer when the judg- 
ment ordering a sale is entered, and 
the sale is made, and although a 
mortgagee in whose mortgage the 
wife has joined releasing dower is 
also made defendant, but is in de- 
fault when the sale is made, such 
sale does not affect the inchoate 
dower of the wife. Jewett v, Feld- 
heiser, supra. 

{b] Lien of attachment.—A wid- 
ow’s dower right, under Code, § 
3366, is not subject to the lien of an 
attachment in an action against the 
husband, levied in his lifetime on his 
land, but left undetermined at his 
death. Tetzloff v. May; 151 Iowa 441, 
131 NW 647, AnnCasi1913A 341. 

51. Liens and encumbrances cre- 
ated before marriage see supra § 100. 

52. Priority of & purchase-money 
mortgage over wicow’s right see su- 
pra § 86. 

Vendor’s lien see supra § 82. 


53. Allen v. Allen, 4 Ala. 556; Crit-- 


tenden v. Johnson, 11 Ark. 94; Crit- 
tenden v. Woodruff, 11 Ark. 82; Mat- 
thews v. Duryee, 45 Barb. (N. Y.) 
69 [aff 3 Abb. Dec. 220, 4 Keyes 525]. 
54. Outlaw v. Yell, 8 Ark. 345; 
Bridgeforth v. Maxwell, 42 Miss. 743. 
55. Porter v. Lazear, 109 U.S. 
84, 3 SCt 58, 27 L. ed. 865 [aff 87:Pa. 
513, 30 AmR 389, and disappr dictum 
in Worcester vy. Clark, 2 Grant (Pa.) 
84]; Dudley v. Easton, 104 U. S. 99, 
26 L. ed. 668; In re Angier, 1 F. Cas. 
No. 388, 4 NatBankrReg 619; In re 
Bartenhach, 2 F. Cas. No. 1,068, 11 
NatBankrReg 61; Warford v. Noble, 
29, E \Cass (NO, L717 4543 -Bisssas cs 
Lawrence’s App., 49 Conn. 411; 
Dwyer v. Garlough, 31 Oh. St. 158; 
Speake v. Kinard, 4 S. C. 54. 
Chambers v. Davis, 15 B. Mon. 
( 552; Lawrence v. Brown, 5 
ie 394; Lawrence y. Miller, 2 N. Y. 
[a] Where executcrs have the 
power to sell all the title to the lands 
of the testator, they can make an 
agreement to assign a part thereof 
to the widow for dower, in consider- 
ation of her releasing the residue, 
which in the absence of collusion be- 
tween them will bind heirs and cred- 
itors. The fact that the widow got a 
good bargain would not enable the 
creditors to set aside the agreement, 


}although under the circumstances it 


Sale under a testamentary power to sell 
for the payment of debts has a like effect.°° But a 
husband in his lifetime cannot bar dower by a volun- 
tary sale or conveyance, although for the payment of 
If the sale is not made until after the 
husband’s death, then as the right of dower has 
become consummate, although it may be divested 
from the lands, it will notwithstanding attach to the 
surplus if any.® 

H. Interests of Heirs, 
The claims of heirs, devisees, or legatees, 
and of their creditors, are subordinate to the wid- 
ow’s right of dower.®* 
devisees of the husband over the claim and protest . 
of the widow receive all the money from the sale of 
her husband’s real estate, they become liable to her 
for such dower.** 
take a legacy given by the will in lieu of dower, she 
is entitled to priority over the other legatees where 


Devisees, or 


And when the heirs and 


Even where the widow elects to 


might be such as to render the exec- 
utors personally liable. Harrow v. 
Johnson, 3 Mete. (Ky.) 578. 

57. Chambers v. Davis, 15 B. Mon. 
(Ky.) 522. See also Bell v. Redman, 
7 Ky. Op. 217 (holding that, where 
property was conveyed to a wife in 
lieu of dower in other property, the 
court will not disturb her right to 
the property which accrued prior to 
the debt sought to be enforced 
against the husband and to subject 
the property); Gaw v. Huffman, 12 
Gratt. (53 Va.) 628 (holding that, 
where a life estate in land given to 
the widow in lieu of dower is of less 
value than her dower would have 
been, such life estate is not charge- 
able for the payment of any of 
the debts of the deceased husband). 
Compare Jackson v. Potter, 13 Ky. 
Op. 188 (holding that the husband’s 
real estate is liable for his debts, and 
where in compromise of a creditor’s 
claim the wife refuses to join in a 
conveyance of her husband’s proper- 
ty, unless she receives in cash a sum 
much larger than her dower interest 
and such sum is paid to her and 
invested in other real estate and 
the deed taken in her name, it 
is still liable for debts owing by 
her husband and may be sold to pay 
sueh creditor, and the wife has only 
a first lien on the funds derived to 
the extent of the value of her dower 
in the husband’s property first sold). 

58. Killinger v. Riedenhauer, 6 
Serey & Rabi Keaisis ster 9) si bas 
nee 269. And cases infra notes 59- 


59. Blair County Poor Directors 
v. Royen, 43 Pa. 146; Helfrich v. 
Obermyer, 15 Pa. 113; Eberle vy. Fish- 
er, 13 Pa. 526; Youngs v. Hannas, 1 
Pa. Co. 579 (sale by assignee for ben- 
efit of creditors pursuant to order of 
court), 

60. Mitchell v. Mitchell, 8 Pa. 
126; Keas’s Est., 9 Pa. Dist. 269. 

61. Eberle v. Fisher, 13 Pa. 526; 
Helfrich v. Obermyer, 15 Pa. 113. 

62. Scott v. Crosdale, 2 Dall. (Pa.) 
TEE od Swi Wi oat BOS 3s Ler 

63. Ala.—Steele v. Steele, 64 Ala. 
438, 38 AmR 15. 

Conn,.—Calder vy. Bull, 2 Root 50; 
Crocker v. Fox, 1 Root 227. 

Ill.—Mettler v. Warner, 243 Ill. 600, 
90 NE 1099, 134 AmSR 388. 

56 Barb. 


ate Y.—Harrison vy. Peck, 
5a eee v. Ballentine, 40 Oh. St. 

[a] Effect of will.—The rights of 
devisees must yield to the rights of 
the widow to have dower assigned 
where there is no provision in the 
will which she has accepted in fieu 
of dower, even though it may require 
a sale contrary to the provisions of 
the will. Mettler v. Warner, 243 Ill. 


600, 90 NE 1099, 184 AmSR 888. 
64. Boyd v. Boyd, 110 Ky. Op. 548. 


; For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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IX. INCHOATE RIGHT OF DOWER 


[§ 105] 


band.®9 


future interest.?2 


65. Stahischmidt v. Lett, 1 Smale 
& G. 421, 65 Reprint 185. 

66. Clifford v. Kampfe, 147 N. Y. 
383, 386, 42 NE 1 [aff 84 Hun 393, 32 
NYS 352] (‘the inchoate doweress is 
not the owner of the title’’). 

67. U. S.—Randall v. Krieger, 23 
Wall. 137, 23 L. ed. 124; In re Acre- 
telli, 173. Fed. 121. 
peli Bove v. Harrison, 36 Ala. 

Ark.—Hatcher v. Buford, 60 Ark. 
169, 29 SW 641, 27 LRA 507; Hewitt 
Vv. Cox, 55 Ark, 235, 45.SW)1026,017 
SW 873; Smith v. Howell, 53 Ark. 
279; Pennington v. Yell, 11 Ark. 212, 
52 AmD 262; Hill v. Mitchell, 5 Ark. 
608. 

Tll.—Cohen v. Segal, 253 Ill. 34, 97 
NE 222; Heisen v. Heisen, 145 Il. 


658, 34 NE 597, 21 LRA 434; McNeer: 


v. McNeer, 142 Ill. 388, 32 NE 681, 19 
LRA 256; Goodkind y. Bartlett, 136 
Ill. 18, 26 NE 887; Johnson v. Mont- 
gomery, 51 Iil. 185; Robbins v. Kin- 
zie, 45 Ill. 357; Blain v. Harrison, 11 
Ill. 384; Cravens v. Winzenberger, 97 
Tl; Ai<335. 


Ky.—Morgan v. Wickliffe, 70 SW 
680, 24 KyL 1039. 

Me.—Richardson v. Skolfield, 45 
Me. 386. 

Mich.—Weaver  v. Michello, 193 
Mich. 572, 160 NW 612; Bonfoey v. 
Bonfoey, 100 Mich. 84, 58 NW 620; 
Rayner yv. Lee, 20 Mich. 384. 

Minn.—Stitt v. Smith, 102 Minn. 


253, 113 NW 632; 13 LRANS 723; 
Guerin v. Moore, 25 Minn. 462. 

Miss.—Ligon v. Spencer, 58 Miss. 
37; Magee v. Young, 40 Miss. 164, 90 
AmD 322. 

N. Y.—Clifford v. Kanpfe, 147 N. Y. 
384, 42 NE 1; Feitner v. Lewis, 119 
N.Y. 131, 23 NH 296, 16 AmSR 811 
[Rey=bp aN. a Super. 519) sls NWS 71, 
$8 NYWklyDig 409]; Witthaus v. 
Schack, 105 N.. Y. 332, 11 NE 649, 26 
NYWklyDig 346; Hammond v. Pen- 
nock,. 61 N.Y. 145 {aff 5 Lans, 358]; 
Elmendorf v. Lockwood, 57 N. Y. 
322; Wait v. Wait, 4 N. Y. 95; Law- 
rence v. Miller, 2 N. ¥. 245; Schanz v. 
Sotscheck, 167 App. Div. 302, 152 NYS 
851; Matter of Dunn, 64 Hun 18, 18 
NYS 723; Matter of Central Park ‘Ex- 
tension, 16 AbbPr 56. 

N. C.— Corporation Commn. Vv. 
Dunn, 174 N. C. 679, 94 SE 481, Ann 
Cas1918D 1086; State Vv. Wincroft, 76 
Ne (Cat38. 

Oh.—Jewett v. Feldheiser, 68 Oh. 
St. 523, 67 NE 1072. 

Pa.— Arnold v. Buffalo, etc., R. Co., 
32 Pa. Super. 452. 

R. I.—Atwood v. Arnold, 23 R. I. 
609, 51 A 216. 

Utah.—Hilton vy. Sloan, 37 Utah 
359, 108 P 689. 

Va.—Hoy v. Varner, 100 Va. 600, 
42 SE 690; Corr v. Porter, 33 Gratt. 
(74 Va.) 278. 

W. Va.—HEiuddleston yv. Miller, 81 
W. Va. 357, 94 SE 538; Crookshanks 
Vv. Ransbarger, 80 W. Va. 21, 92 SE 
78;-Bassell v. Caywood, 54 W. Va. 
241, 46 SE 159, 66 LRA 880; George 
v. Hess, 48 W. Va. 534, 37 SE 564. 

Wis.—Bennett v. Harms, 51 Wis. 
251, 8 NW. 222. 

{a] In Indiana where the statutes 
have considerably modified the com- 
mon-law right of dower, the wife’s 


A. Nature and Incidents—1. 
eral. The inchoate right of dower is neither a title,®* 
nor an estate in land,®” nor a lien upon the hus- 
band’s land,®* nor a personal claim against the hus- 
It confers upon the wife no right of pos- 
session or control of the land to which it attaches.7° 
Some decisions deny that it is even an interest in 
land,"4 and describe it as a mere possibility of a 
But generally the inchoate right 
of dower is regarded as a subsisting, separate, and 
distinet interest,7? of such a nature that the wife 


In Gen- 


some senses.®? 


interest is an estate in the land itself 
and not a mere encumbrance. Cle- 
ments v. Davis, 155 Ind. 624, 57 NE 
9055, Hrain v. Burgett, 152° Ind> 55; 
50 NE 8738, 52 NE 3895; Tanguay v. 
O’Connell, 132 Ind. 62, 31 NE 469; 
Bever v. North, 107 Ind. 544, 8 NH 
576; Judy-v. Jester, 53 Ind. A. 74; 
100 NE 15. 

68. In re Acretelli, 173 Fed. 121; 
Jewett v. Feldheiser, 68 Oh. St. 523, 
67 NE 1072; Kaufman v. Heckman, 32 
Oh. Cir. Ct; 277; Shell v. Duncan, 31 
S. C. 547, 10 SE 330, 5 LRA 821. 

69. Lavery v. Hutchinson, 249 Tl. 
86, 94 NE 6, AnnCasi912A 74 (hold- 
ing that, in consequence, a release by 
a common-law wife of all demands 
she may have against her husband by 
reason of past relations or for any 
cause whatever does not release her 
dower rights). 

70. Beeman y, Kitzman, 124 Iowa 
86, 99 NW 171. 

71. Goodkind vy. Bartlett, 136 Ill. 
18, 26 NE 387; Brannock v. Magoon, 
216 Mo. 722, 727, 116 SW 500 [quot 
Cyc]; Witthaus v. Schack, 105 N. Y. 
332, 11 NE 649, 26 NYWklyDig 346 
{rev 38 Hun 560]; Moore v. New 
York; 8. .Ne= (Y. + 910;..59s AmD 44733 
Schanz v. Sotschek, 167 App. Div. 202, 
152 NYS 851; Rumsey v. Sullivan, 166 
App. Div. 246, 247, 150 NYS 287 [cit 
Cyc]; Hoy v. Varner, 100 Va. 600, 42 
SH 690; Corr v. Porter, 33 Gratt. (74 
Va.) 278. 

72. In re-Néw York Cent.,. etc; R. 
Co., 90 N. Y. 342, 15 NYWklyDig 492 
[mod 27 Hun 398, 15 NYWklyDig 
HUSH A, 

73. .Class iv. Strack) /85) No J.) Ha: 
319, 96 A 405; In re Alexander, 53 
N. J. Eq. 96, 30 A 817; Wheeler v. 
Kirkland, 27 N. J. Eq. 534; Clifford v. 
Kampfe, 147 N. Y. 383, 42 NE 1 [aff 
84 Hun 393, 32 NYS 352]; Mills v. 
Van Voorhies, 20 N. Y. 412, 10 Abb 
Pr 152 [rev 25 Barb. 125]; Youngs v. 
Carter, 50 HowPr 410 [aff 10 Hun 
194]; Jewett v. Feldheiser, 68 Oh. St 
523, 67 NE 1072; Kaufman v. Heck- 
Man Wiss Oh win wet... 20. 

74. See infra § 108. 

75. See infra § 106. 

76. Randall v. Krieger, 23 Wall. 
(U. S.) 137, 23 L. ed. 124; Stronghurst 
First Nat. Bank v. Kirby, 269 Mo, 285, 
190 SW 597; Chouteau v. Missouri 
Pac. R. Co., 122 Mo. 375, 22 SW 458, 
30 SW 299 [disappr Williams v. 
Courtney, 77 Mo. 587]. See also su- 


pra § 9. 

[a] Statutory substitute for dow- 
er.—Like an inchoate right of dower, 
a wife’s statutory right and interest, 
by descent, in her husband’s realty, 
is a kind cf property with incidents 
sui generis, a valuable interest which 
is frequently the subject of contract 
and bargain, more than a possibility, 
which may well be denominated a 
contingent interest, and also a right 
of value depending on the incident of 
ownership., Whiting v. Whiting, 114 
Me. 382, 96 A 500. 

77. Whiting v. Whiting, 114 Me. 
382, 96 A 500; Bullard v. Briggs, 7 


Pick. (Mass.) 538, 19 AmD 292. 

78. I11.—Goodkind v. Bartlett, 136 
Ill. 18, 26 NE 387. 

Mass.—Bullard v. Briggs, 7 Pick. 


538, 19 AmD 292, 


°305; 


may maintain a separate action for its protection,’* 
and which attaches as soon as there is a concur- 
renee of marriage and seizin.™ 
dower is not a vested property right,*® it is more 
than a possibility,’7 and amounts to. a contingent 
right 78 which may ripen into an estate in case the 
husband dies first.7® 
contingent nature may be regarded as vested in 
It is generally conceded that it is a 
valuable,*+ substantial right, possessing in contem- 
plation of law many of the incidents of property to 


While inchoate 


The wife’s interest of this 


Mich.—Bonfoey v. Bonfoey, 100 
Mich. 82, 58 NW 620. 

Mo.—Stronghurst First Nat. Bank 
v. Kirby, 269 Mo. 285, 190 SW 597; 
Teckenbrock v. McLaughlin, 246 Mo. 
711, 152 SW 38; Chouteau v. Missouri 
Pac. R. Co., 122 Mo. 375, 22 SW 458, 
30 SW 299; Durrett v. Piper, 58 Mo. 
551; Lee v. Lindell, 22 Mo. 202, 64 
AmD 262. 

N. Y.—Elmendorf v. Lockwood, 57 
N.. 'Y21'322) [affi 4 Lans:93937. 

Pa.—Arnold v. Buffalo, etc., R. Co., 
32 Pa, 452. 

Va.—Hoy v. Varner, 100 Va. 600, 42 
SE 690; Corr v. Porter, 33 Gratt. (74 - 
Va.) 2738. 

79. Lavery v. Hutchinson, 249 Ill. 
86, 94 NH 6, AnrCasi912A 74; Strong- 
hurst First Nat. Bank v. Kirby, 269 
Mo. 285, 190 SW 597; Teckenbrock v. 
McLaughlin, 246 Mo. 711, 152 SW 


38. 

80. Flynn v. Flynn, 171 Mass. 312, 
314, 50 NE 650, 68 AmSR 427, 42 
LRA 98 (which quotes Mason v. Ma- 
son, 140 Mass. 63, 3 NE 19, to the 
effect that the inchoate right of dow- 
er “is a vested right of value, de- 
pendent on the contingency of sur- 
vivorship,” but concedes that the 
strict accuracy of calling it vested 
has keen doubted); Class v. Strack, 
85 N. J. Eq. 319, 96 A 405 (with- 
in the saving clause of the statute 
abolishing dower except as to vested 
interests). 

{a] Similarity to life estate.—It 


‘has been said that the inchoate right 


of dower may be compared to a life 
estate vested in one person, to take 
effect only .in case he survives an- 
other.) ;Wait v. Wait, 4 N.. Y. 95. 

81. Dennis v. Harris, (lowa) 153. 
NW 343; Whiting v. Whiting, 114 Me. 
382, 96 A 500; Garry v. Garry, 187 
Mass. 62, 72 NE 335; Davis v. Weth- 
erell, 13 Allen (Mass.) 60, 90 AmD 
177; Burns v. Lynde, 6 Allen (Mass.) 
Bullard Vv. Brizes, 729 Bick: 
(Mass.) 6533, 19 AmD 392; Bell v. 
Golding, 1386 NYS 278 [aff 211 N. Y. 
507 mem, 105 NE 1081 mem]. See 
also cases infra this and following 
note. 

[a] Relinquishment of dower a 
valuable consideration.—(1) At com- 
mon law, the wife’s inchoate right in 
her husband’s estate of inheritance 
has a value which will support a con- 
veyance to her or other contract made 
in consideration of its relinquish- 
ment. Wright v. Stanard, 30 F. Cas. 
No. 18,094, 2 Brock. 311; Hoot v. Sor- 
rell, 11 Ala. 386; Ward v. Crotty, -4 
Mete. (Ky.):59; Bullard v. Briggs, 7 
Pick. (Mass.) 533, 19 AmD 292; Far- 
well v. Johnston, 84 Mich. 342; Cald- 
well v. Bower, 17 Mo. 564; Nims v. 
Bigelow, 45 N. H. 343; Wheeler v. 
Kirtland, 27 N. J. Eq. 534; Williams 
v. Williams, 2 Oh. Dec. (Reprint) 467, 
3 WestLMonth 157; Harvey v. Alex- 
ander, 22 Va. 219, 10 AmD 519; Tay- 
lor v. Moore, 23 Va. 563; Forrest v. 
Laycock, 18 Grant *Ch. (U./ ‘C.) 611. 
(2) A relinquishment by a married 
woman of her dower in real estate 
sold by her husband is a good consid- 
eration for the notes given for the 
purchase money and made payable to 
her as against her husband’s admin- 
istrator. Caldwell v. Bower, supra. 
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be estimated and valued as such.®? 
Inchoate dower is an en- 
cumbrance on the husband’s estate.** 
The inchoate right of dower is in- 
capable of transfer by grant or conveyance, but 
during its inchoate state is susceptible only of ex- 


As an encumbrance.®? 


Transfer. 


tinguishment.® 


Creditor’s bill. A wife’s inchoate right of dower 
cannot be reached by a ereditor’s bill.®® 

Chose in action. Before assignment of dower, the 
widow’s interest is a mere chose in action or claim.** 


[§ 106] 2. Accrual of Right. 


and seizin are essential to the existence of an in- 
choate right of dower,®* the wife’s inchoate right of 
dower is not derived from her husband,®® but vests 
at the time of marriage in lands of which the hus- 
band is then seized, and of those thereafter acquired 


one U. S.—In re Acretelli, 173 Fed. 
is 

Ala.—Kelly v. McGrath, 70 Ala. 75, 
eta ae 75; Hoot v. Sorrell, 11 Ala. 
386. 

Iowa.—Dennis v. Harris, 153 NW 
343; Warner v. Norwegian Cemetery 
Assoc., 139 Iowa 115, 117 NW 39; Bu- 
zick v. Buzick, 44 Iowa 259, 24 AmR 


740. 
Mass.—Fitcher v. Griffiths, 216 
Mass. 174, 103 NE 471; Newhall v. 


Lynn Five Cents Sav. Bank, 101 Mass. 

428, 3 AmR 3887; Davis v. Wetherell, 

13 Allen 60, 90 AmD 177. 
Mich.—Greiner v. Klein, 28 Mich. 


Mo.—Brannock v. Magoon, 216 Mo. 
722, 116 SW 500; Vantage Min. Co. v. 
Baker, 170 Mo. A. 457, 155 SW 466. 

Nebr.—David Adler, etc., Clothing 
Co, v. Hellman, 55 Nebr. 266, 75 NW, 


877. 

N. J.—Wheeler vy. Kirtland, 27 N. 
J. Eq. 534. 

N. Y.—Simar v. Canaday, 53 N. Y. 


298, 13 AmR 523; Rumsey vy. Sulli- 
van, 166 App. Div. 246, 247, 150 NYS 
287 [cit Cyc]. Bell v. Golding, 136 
NYS 278 [aff 211 N. Y..507 mem. 105 
NE 1081 mem]. 

N. C.—Gore v. Townsend, 105 N. C. 
228, 11 SE 160, 8 LRA 443. 

Oh.—Mandel v. McClave, 46 Oh. St. 
407, 22 NE 290, 15 AmSR 627, 5 LRA 
519; Weaver v. Gregg, 6 Oh. St. 547, 
67 AmD 355; Smith v. Rothschild, 4 
@h? Gir: Ct. 544, 2 Oh. Cir» Dec. 698; 
Goodwin vy. Goodwin, 19 Oh. Cir. Ct. 
NimiS 24:36; 

R, I.—Atwood vy. Arnold, 23 R. I. 
609, 51 A: 216. 

S. C.—Brown v. Brown, 94 S. C. 
492, 78 SE 447; McCreery v. Davis, 44 
S. C. 195, 22.SE 178, 51 AmSR 794, 28 
LRA 655. 

Va.—Quarles v. Lacy, 4 Munf. (17 
Wa iegolan © 

Existence of right as affecting cov- 
enants by husband see Covenants §§ 
110, 132, 144. 

Release of inchoate dower as a 
valuable consideration see infra § 
180. 

83. Effect as breach of covenant 
of warranty see Covenants § 104. 

84. U. S.—wU. S. v. Portsmouth, 
173 Fed. 676. 

Ill.—Cohen vy. Segal, 253 Ill. 34, 97 
NE 222; McCord v. Massey, 155 III. 
123, 39 NM 592; Lidster v. Poole, 122 
TH). A. 227. 

Me.—Pcrter v. Noyes, 2 Me. 22, 11 


AmD 30. 

Mass.—Fitcher v. Griffiths, 216 
Mass. 174, 103 NE 471; Sheaver v. 
Ranger, 22 Pick... 447; Fuller v. 
Wright, 18 Pick. 403. 

Mo.—Vantage Min. Co. v. Baker, 


170 Mo. A. 457, 155 SW 466. 
Nebr.—Wrylie v. Charlton, 43 Nebr. 
840, 62 NW 220; Butler v. Fitzgerald, 
43 Nebr. 192, 61 NW 640, 47 AmSR 
741, 27 LRA 252; Adler, etc., Clothing 
Co. v. Hellman, 4 Nebr. (Unoff.) 557, 
75 NW 877. 
N. J.—Saldutti v. Flynn, 72 N. J. 
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[§§ 105-108 


during coverture,°® and she can be divested only 


by law.°? 
[§ 107] 


While marriage 


eral.°® 


Eq. 157, 65 A 246. 

R. I.—Atwood v. Arnold, 23 R. I. 
609, 51 1A 216: 

Utah.—Hilton y. Stewart, 31 Utah 
255, 87 B.900. 

Wis.—Huntzicker v. Crocker, 135 
Wis. 38, 115 NW 340, 15 AnnCas 444; 
eRe v. Young, 6 Wis. 127, 70 AmD 
453. 

Ont.—Van Norman y. Beaupre, 5 
GrantiChs (CU.2E:) (599° 

85. Witthaus v. Schack, 105 N. Y. 
332, 11 NE 649, 26 WklyDig 346 [rev 
38 Hun 560]. 

“The wife’s inchoate right is not 
such a right as may be bargained and 
sold. Her deed does not pass any 
title. It operates only by way of 
estoppel or release. _And any words 
of release would be as effectual as 
words of grant. She cannot convey 
it to a stranger. It is only released 
to the owner of the fee.” Reiff v. 
Horst, 55 Md. 42, 47. 

{a] The capacity of extinguish- 
ment at the instance of the wife in 
favor of her husband or his assigne® 
or trustee in bankruptcy is an inci- 
dent of the right. In re Acretelli, 
173 Fed. 121. 

86. Sherman v. Hayward, 98 App. 
Div. 254, 90 NYS 481, 15 NYAnnCas 
307. ; 

87. Lawrence vy. Miller, 2 N. Y. 
245 [rev 1 Sandf. 516]; Huddleston 
v. Miller, 81 W. Va. 357, 94 SE 538. 

88. Price v. Hobbs, 47 Md. 359; 
Henze v. Mitchell, 93 Nebr. 278, 288, 
140 NW 149, AnnCasi1914C 108 [quot 
Cycle Scott ive Howard. a3 barb. 
SAE Y.) 319. And see supra §§ 16, 17, 

2 


89. Kursheedt v. Union Dime 
Sav. Inst., 118 N. Y. 358, 23 NE 473, 
7 LRA 229. 

90. Kursheedt v. Union Dime Sav. 
Inst., 118 N. Y. 358, 23 NE 473, 7 LRA 
229 [aff 7 NYSt 874]; Lawrence v. 
Miller, 2 N.- ¥. 245 [rev 1. Sandf. 
516]; Van Blaricum v. Larson, 1146 
App. Div. 278, 130 NYS 925 [aff 205 
N. Y. 355, 98 NE 488, 41 LRANS 219, 
AnnCas1913E 553]; Youngs v. Car- 


ter, 50 HowPr (N. Y.) 410 [aff 10 
Hun 194]. 
91. Van Blaricum v. Larson, 146 


App. Div. 278, 130 NYS 925 [aff 205 
N. Y. 355, 98 NE 488, 41 LRANS 219, 
AnnCasi913E 553]. See also infra 
§§ 128, 180, 133, 136, 137,' 164, 181. 

$2. Gordon v. Tweedy, 74 Ala. 22, 
49 AmR 813; Bullard v. Briggs, 7 
Pick. (Mass.) 538, 19 AmD 292; Gore 
v. Townsend, 105 N. C. 228, 11 SE 160, 
8 LRA 443. 

{a] The rule for computing the 
present value of the wife’s contin- 
gent right of dower, during the life 
of the husband, is to ascertain the 
present value of an annuity for her 
life equal to the interest ig the third 
of the proceeds of the estate to which 
her contingent right of dower at- 
taches, and then to deduct from the 
present value of the annuity for her 
life the value of a similar annuity 
depending upon the joint lives of her- 


3. Valuation of Right. 
right of dower is more or less valuable according to 
the relative ages, constitutions, and habits of the 
husband and wife.°” 
may be used in estimating the value of the inchoate 
dower interests of a wife in her husband’s lands.®* 
In addition to the use of mortality tables, it is com- 
petent to show the age, health, and habits of both 
the husband and wife.°* 
liens must be deducted in estimating the present 
value of an inchoate right of dower.®® 

[§ 108] B. Preservation of Right—l. In Gen- 
An inchoate right of dower is a subject of 
judicial protection,®” as possessing elements of prop- 


by her voluntary act or in the manner provided 


The inchoate 


Established mortality tables 


The amount of paramount 


self and her husband, and the differ- 
ence between those two sums will 
be the present value of her contin- 
gent right of dower, Gordon v. Twee- 
dy, 74 Ala. 232, 49 AmR 813; Jackson 
v. Edwards, 7 Paige (N. Y.)) 386 [aff 
22 Wend. 498]; Brown v. Brown, 94 
S. C. 492, 78 SE 447; Strayer v. Long, 
86 Va. 557, 10 SE 574. 

93. Ala.—Gordon v. Tweedy, 74 
Ala. 232, 49 AmR 813. 

Mo.—Grayson v. Grayson, (A.) 
190 SW 930. 

N. Y.—Doty v. Baker, 11 Hun 222; 
Bell v. Golding, 136 NYS 278 [aff 211 
N. Y. 507 mem, 105 NE 1081 mem]. 

Oh.—Mandel v. McClave, 46 Oh. St. 
407, 22 NE 290, 15 AmSR 627, 5 LRA 
ee Unger v. Leiter, 32 Oh. St. 210. 


. C.—Brown v. Brown, 94 S. C. 
492, 78 SE 447. 

Va.—Strayer v. Long, 86 Va. 557, 
10 SE 574. 


But see Reiff v. Horst, 55 Md. 42. 
(where it was held that there is no 
standard or schedule by which the 
present worth of. the wife’s inchoate 
dower may be ascertained during the 
life of her husband). 

[a]. The “American Tables of Mor- 
tality” are now regarded as the or- 
thodox standard throughout the 
United States, and the courts will 
take judicial notice of them. Gordon 
v. Tweedy, 74 Ala. 232, 49 AmR 813. 

Mortality tables as evidence gen- 
erally see Evidence [17 Cyc 422]. 

94. Sedgwick v. Tucker, 90 Ind. 
271; Grayson v. Grayson, (Mo, A.) 
190 SW 930; Mandel v. McClave, 46 
Oh. St. 407, 22 NE 290, 15 AmSR 627, 
5 LRA 519. 

95. Mulligan vy. Mulligan, 161 Ky. 
628, 171 SW 420. 

[a] Sale of property under trust 
deed.—Where a sale under a trust 
deed executed by a husband alone 
was made to pay debts, including a 
debt secured by a mortgage signed 
by the wife, the amount of the mort- 
gage debt must be deducted from the 
proceeds in fixing the value of her 
inchoate right of dower. Mulligan v. 
Mulligan, 161 Ky. 628, 171 SW 420. 


Bee might of redemption see supra 
97.’ U. S.—U. S. v. Portsmouth, 173 
Fed. 676. 


Ill.—Higging v. Higgins, 219 Ill. 
146, 76 NE 86, 109 AmSR 316. 
Iowa.—Dennis v. Harris, 153 NW 
343;. Buzick v. Buzick, 44 Iowa 259, 
24 AmR 740. 
Ky.—Lanecaster v. Lancaster, 78 


Ky. 198, 

Mass.—Fechter v. Griffiths, 216 
Mass. 174, 103 NE 471; Burns vy. 
Lynde, 6 Allen 305. 

Mich.—Delaney v. Manshum, 146 


Mich. 525, 109 NW 1051; Bonfoey v. 
Bonfoey, 100 Mich. 82, 58 NW 620; 
Cranson vy. Cranson, 4 Mich. 230, 66 
AmD 534. 

Minn.—Minneapolis, ete., R. Co. v. 
Lund, 91 Minn. 45, 97 NW 452. 

Mo.—Grayson v. Grayson, (A.) 190 
SW 930. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 108] : 


erty.9° 


band’s lifetime.® 
cannot enjoin waste.* 


to discourage the improvement 


N. J.—Brown v. Brown, 82 N. J. 
Eq. 40, 88 A 186; Wheeler y. Kirtland, 
ZileN eos 534; Beals v. Storm, 26 
Ne SEG! 372. 

N. Y.—Clifford v. Kampfe, 147 N. Y. 
383, 42 NE 1; Simar v. Canaday, 53 
N. Y. 298, 138 AmR 523; Mills-v. Van 
Voorhees, 20 N. Y. 412, 10 AbbPr 152; 
Mathews v. Duryee, 3 Abb. Dec. 220, 
4 Keyes 525 [aff 45 Barb. 69, 17 Abb 
Pr 256]; Rumsey v. Sullivan, 166 App. 
Div. 246, 247,150 NYS, 287 [cit Cyc]; 
Doty v. Baker, 11 Hun 222; Bartlett v. 
Van Zandt, 4 Sandf. Ch. 396. 

Or.—Griffith v. Griffith, 74 Or. 225, 
145 P270. 

R. I.—Atwood v. Atwood, 23 R. I. 

oOe 51 A 216. 

C.—Brown v. Brown, 94 S. C. 492, 
78 SSE 447, 
19 Ont. 


eda ae pa Vv. 
[a] The statutory substitute for 
dower is a present existing interest, 
one which the wife may protect by 
an appropriate action during the life 
of the husband and against his 
wrongful acts. McKelvey v. McKel- 
vey, 75 Kan. 325, 329, 89 P 663, 121 
AmSR 435; Flanigan v. Waters, 57 
Kan. 18, 45 P 56; Busenbark v. Bu- 
Senbark, 33° Kan, 572;,7 P 245. 

[b] Dower in lands mortgaged 
during coverture.—The wife’s right 
of dower will be protected as against 
postnuptial mortgages not executed 


Martin, 


by her. Hayes v. Whitall, 13 N. J. 
Eq. 241. 
98. Morgan v. Wickliffe, 70 SW 


680, 24 KyL 1039; Mills v. Van Voor- 
hies, 20 N. Y. 412, 10 AbbPr 152. 

99. U. S.—Raverty v. Fridge, 20 F. 
Cas. No. 11,586, 3 McLean 230. 

Iowa.—Buzick v. Buzick, 44 Iowa 
259, 24 AmR 740. 

Ky.—Petty v. Petty, 4 B. Mon. 215, 
39 AmD 501. 

Me.—Whiting v. Whiting, 114 Me. 
382, 96 A 500. 

Mich.—Delaney v. Manshum, 146 
Mich. 525, 109 NW 1051. 

Mo.—Grayson v. Grayson, (A.) 190 
SW 930. 

N. J.—Brown v. Brown, 82 N. J. 
Eq. 40, 88 A 186. 

N. Y.—Clifford v. Kampfe, 147 N. Y. 
383, 42 NE 1; Simar v. Canaday, 53 
IN Yer 298); 13) AmR 523; Douglas v. 
Douglas, 11 Hun 406. 

S. C.—Brown v. Brown, 94 S. C. 492, 
78 SE 447. 2 

Wis.—Madigan vy. Walsh, 22 Wis. 
501. 

1. Kursheedt v. Union Dime Sav. 
Inst., 118 N. J. 358, 23 NE 473, 7 LRA 
229 [aff 7 NYSt 874]. 

[a] A petition for rule to open or 
stay proceedings upon a judgment 
eonfessed by her husband without a 
bona fide consideration for the pur- 
pose of defrauding her of dower, may 
be maintained. Waterhouse v. Wa- 
terhouse, 206 Pa. 433, 55 A 1067. 

2. Minneapolis, etc., Ree Co eave 
Lund, 91 Minn. 45, 97 NW 452. Com- 
pare Bouton v. Pippin, 192 Mo. 469, 
91 SW 149 (holding that the wife 
cannot in an ejectment against her 
and her husband have the court de- 
termine whether or not she has an 
inchoate right of dower in the land 
on the ground that she did not sign 

[19 C. J.—32] 


And the wife is entitled to maintain an 
action for the protection and preservation of such 
right,®°® or she may defend the right,! as for in- 
stance in an action against her husband and _ her- 
self to quiet title to land.? As a general proposition, 
the inchoate right of dower gives the wife no right 
to interfere with the use and occupancy of the 
land by her husband or his grantee during the hus- 
Hence it has been held that she 
But it has also been held 
that waste may be enjoined where it threatens sub- 
stantially to impair the dower right.® 
of protecting the right depends upon the facts of 
each case,® and should be done in such a manner as 


DOWER 


Tite method 


though there is 
sition.14 


of estates as 


the deed of trust under which plain- 
tiff claims; but the case should be 
dismissed as to her, aS an unneces- 
sary party, so that her right to as- 
sert dower may be preserved if it 
should ever become consummate). 


3. Rumsey v. Sullivan, 166 App. 
Div. 246, 150 NYS 287. 
[a] Reason for rule.—‘“‘Any other 


rule would occasion great confusion 
and much uncertainty as to what a 
man may or may not do with his own 
property.” Rumsey v. Sullivan, 166 
App. Div. 346, 249, 150 NYS 287. 

4 Rumsey vy. Sullivan, 166 App. 
Div. 246, 150 NYS 287 (holding that 
the wife, by reason of her inchoate 
right of dower, is not entitled to en- 
join her husband’s grantee in her hus- 
band’s lifetime from drilling for oil 
or gas and removing or selling the 
oil or gas). 

5. Brown v. Brown, 94 S. C. 492, 
78 SH 447. 

6. Brown vy. Brown, 94 S. C. 492, 
78 SE 447. 

7. Brown v. Brown, 94 S. C. 492, 
78 SH 447. 

{a] Fixing extent of dower.—(1) 
Under the South Carolina statute, 
where the land has been aliened in 
the lifetime of the husband, the value 
of the land at the time of alienation, 
with interest from the death of the 
husband, is the value upon which to 
assess dower: Civ. Code (1912) § 
3491. (2) “As it may be difficult, if 
not impossible, after the lapse of 
many years, to prove the value of 
the land at the date of alienation, 
either the owner of the land, to which 
the. inchoate right of dower has at- 
tached or the contingent dowress 
may implead the one, that the value 
of the right may be judicially ascer- 
tained so that he may make improve- 
ments upon the estate without fear 
of losing them by having them as- 
signed to the widow as part of her 
dower or in enhancement thereof in 
the event that her inchoate right 
should become consummate; the oth- 
er, that her right may be protected.” 
Brown v. Brown, 94 S. C. 492, 496, 78 
SE 447. 

8. Ill—Higgins v. Higgins, 219 
Ill. 146, 76 NE 86, 109 AmSR 316 
(holding that where a man makes a 
voluntary conveyance to defraud any 
woman whom he might marry of her 
marital rights, the woman whom he 
actually does marry may, as soon as 
she learns the facts, and although her 
husband is still living, bring suit to 
set the conveyance aside; and if 
she delays too long after she has 
discovered the material facts, she 
will lose her right to relief). 

TIowa.—Buzick v. Buzick, 44 Iowa 
259, 24 AmR 740 (sheriff’s sale to the 
husband’s son procured by the frau- 
dulent conduct of the husband). 

Ky.—Petty v. Petty, 4 B. Mon. 215, 
89 AmD 501 (holding that a wife 
may, during the lifetime of her hus- 
band, maintain an action to set aside 
a deed made by him before marriage 
in fraud of her dower). 

Mo.—Pollman v. Schaper, 258 Mo. 
710. 167 SW 953 (evidence insuffi- 
cient). 

Nebr.—Henze v. Mitchell, 93 Nebr. 


little as possible.’ 
actions which the wife may bring, it has been held 
that she may sue in her own name to set aside a 
deed or other instrument made by her husband in 
fraud of her dower,’ or a conveyance releasing dow- 
er, the execution of which was procured by fraud 
or coercion;® to recover her interest in land con- 
veyed by herself and husband to defendant upon 
defendant’s oral promise to pay plaintiff the value 
of her interest;1° to proteet her dower against a 
sale of the property to an innocent purchaser ;1* 
to enjoin a trespass on land in which she has a 
dower right;?2 or to remove a cloud on title,!* al- 
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As respects the character of the 


authority against this last propo- 


es 140 NW 149, AnnCas1914C 108. 

. Y.—Clifford v. Kampfe, 147 N. Y. 
383, 42 NE 1 (where the wife was 
permitted to sue in her own name to 
set aside a deed executed by her hus- 
band and a woman personating the 
wife). 

Or.—Griffith v. Griffith, 74 Or. 225, 
145 P 270 (holding that where a hus- 
band purchased land, taking title in 
the name of another, the wife may 
on his death, before judgment in a 
divorce suit by her, set aside the 
conveyance as fraudulent). 

Pa.—Wells v. Bunnell, 160 Pa. 460, 
aah 851; McClurg v. Schwartz, 87 Pa. 

[a] Extent of wife's rights on bill 
to set aside.—Upon a bill to set aside 
a deed by the husband before mar- 
riage, the wife is entitled only to 
have inchoate right of dower estab- 
lished, and the conveyance will not 
be set aside absolutely for her pro- 
tection if in future she should become 
entitled to alimony, separate mainte- 
nance, or other’. statutory right 
against husband. Deke v. Huenke- 
meier, 260 Ill. 131, 102 NE 1059, 48 
LRANS 512, AnnCasi914D 290. 

9. Raverty v. Fridge, 20 F. Cas. 
No. 11,586, 3 McLean 230; White v. 
Graves, 107 Mass. 325, 9 AmR- 38; 
Campbell v. Harris Lithia Springs. 
ie 74S. C. 282, 54 SE 378, 114 AmSR 


tai Limitation of action.—Where 
a wife is induced by fraud to execute 
an antenuptial agreement waiving 
her dower rights, limitations do not 
begin to run in favor of her husband’s 
estate and against her action to set 
aside the agreement until her right to 
dower has ripened; but the rule is 
otherwise as to third persons. -Ran- 
ie v. Schiereck, 166 Iowa 10, 147 NW 

[b] Notice of fraud.—A suit to set 
aside a renunciation of dower, on the 
ground of coercion of the husband, 
must fail unless the grantee partici- 
pated in the fraud or took title with 
notice. White v. Graves, 107 Mass. 
325, 9 AmR 38; Campbell v. Harris 
Lithia Springs Co., 74 S. C. 282, 54 
SE 378, 114 AmSR 1001 (holding that 
a complaint which fails to show these 
facts fails to state a cause of ac- 


tion). 

10. Grayson y. Grayson, (Mo. A.) 
190 SW 930. 

11. Brown v. Brown, 82 N. J. Ea. 


40, 88 A 186. 

[a] A bill for an injunction will 
lie to restrain a husband from trans- 
ferring property in fraud of the le- 
gal or equitable rights of his wife. 
Whiting v. Whiting, 114 Me. 382, 96 
A 500. 

12. Delany v. Manshum, 146 Mich. 
525, 109 NW 1051. 

13. Clifford v. Kampfe, 147 N. Y. 
883, 42 NE 1 (action in nature of suit 
to quiet title by cancellation of forged 
deed); Huntzicker vy. Crocker, 135 
Wis. 38, 115 NW 340, 15 AnnCas 444 
(under a statute providing that any 
person having any encumbrance on 
land may institute an action against 
another who sets up a claim thereto); 

Madigan v. Walsh, 22 Wis. 501. 

14. Paulus v. Latta, 93 Ind. 34. 
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[§ 109] 2 In Proceeds of Sale of Husband’s 
Where the wife’s dower right attaches to 
the surplus proceeds remaining after a sale to sat- 
isfy paramount liens, mortgages, or other encum- 
in accordance with the rules already 
stated,'®> the right is protected by setting apart a 
proportionate part of such surplus to be held so as 
to secure her interest therein,’® or by some other 
method,!? such as making the sale subject to her 
dower interest left remaining as a charge upon the 


Lands. 


brances, 


land,'® or paying over to the wife 
contingent interest.1° 


band.?° 


dower right does not attach, such 


15. Dower in proceeds of sale of 
i tgs anid lands see supra §§ 42— 


16. Ala.—McLeod v. McLeod, 169 
Ala. 654, 53 S 834 (sale in partition 
after husband’s death); Chaney v. 
Chaney, 38 Ala. 35 (sale in Bates 
rae ——Mark v. Murphy, 76 Ind 

Md.—Unger v. Frice, 9 Md. 552. 

Nebr.—Henze v. Mitchell, 93 Nebr. 
278, 288, 140 NW 149, AnnCasi914C 
Ee [quot Cyc]. 

J.—Schmitt v. Willis, 40 N. J. 
Ea 'b15, 4 A 767 (sale free from dow- 
er under order of court to pay dece- 
ae nat Vreeland v. Jacobus, 19 

N. Yo Mills v. Van Voorhies, 20 
N. Y. 412, 10 AbbPr 152; Mathews v. 
Duryee, 3 Abd. Dee. 220, 4 Keyes 525; 
Adams v. Stewart, 170 ‘App. Div. 445, 
156 NYS 135; Emigrant Industrial 
Sav. Bank v. Regan, 41 App. Div. 528, 
58 NYS 693; ‘Raynor v. Raynor, 21 
Hun 36; Elmendorf v. Lockwood, 4 
Lans: 393 [aff 57 N. Y. 322]; Vartie v: 
Underwood, 18 Barb, 561; Denton v. 
Nanny, 8 Barb. 618; New York L. Ins. 
Co. v. Mayer, 14 Daly 318 [aff 108 


N. Y. 655 mem, 15 NE 444 mem]; Citi- | 


zens’ Sav. Bank v. Mconey, 26 Misc. 
67, 56 NYS 548; Jackson v. Edwards, 
7 Paige 386 [aff 22 Wend. 498]. 
Oh.—Mandel v. McClave, 46 Oh. St. 
407, 22 NH 290, 15 AmSR 627, 5 LRA 


519. 
phe I.—De Wolf v. Murphy, 11 R: I. 
Va.—Robinson v. Shacklett, 29 
Gratt. (70 Va.) 99. 
See also supra §§ 42-45; infra §§ 
169-178. 


[a] As against attaching creditor. 
—The wife of a mortgagor is entitled 
to have one third of the surplus re- 
served, even though the mortgagor’s 
judgment creditor has attached such 
surplus. Wood v. Price, 79 N. J. Eq. 
14, 81 A 664. 

17. See cases infra this section. 

{a] A bill to impress a trust or 
the proceeds of a sale by the hus- 
band in which the wife was fraudu- 
lently induced to join may be main- 
tained by the wife against her hus- 
band. Whiting v. Whiting, 114 Me. 
382, 96 A 500. 

Carver v. Ward, 81 W. Va. 
95 SE 828; Bassel v. Caywood, 
241, 46 SE 159, 66 LRA 
Holden v. Boggess, 20 W. Va. 


[a] In West Virginia.—‘“‘The fore- 
going decisions settle the proposi- 
tions that where land of the husband 
is sold in his lifetime to satisfy a 
lien paramount to the wife’s contin- 
gent dower right, and there is a sur- 
plus remaining after the discharge of 
such lien, the wife becomes entitled 
to dower in such surplus on the death 
of her husband, and has a right to 
charge the land with a payment of it; 


But it has been denied that 
the wife is entitled to recover any part of the prin- 
cipal or income until after the death of her hus- 
In some states this matter is the subject 
of statutory regulation,?+ and the court is expressly 
authorized to make such order as may seem proper 
to secure the wife’s dower interest.?? 
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[§ 111] 


the value of her 


Wife. 
Where the 
surplus proceeds 


and that her contingent dower right 
is not such property right as enti- 
tles her to demand that a fund be set 
apart to meet the contingency of its 
becoming vested. Upon its vesting 
it becomes a lien upon the land, en- 
forceable even though the land has 
passed to a remote vendee.”’ Carver 
v. Ward, 81 W. Va. 644, 95 SE 828, 
830 [foll Bassell v. Caywood, 54 W. 
Va. 241, 46 SE 159, 66 LRA _ 880; 
George v. Hess, 48 W. Va. 534, 37 SE 
564; Barbour v. Tompkins, 31 W. Va. 
410, 4 SE 1; Holden v. Boggess, 20 W. 
Va. 62]. 

[b] Sale free from dower.—The 
wife of a bankrupt, consenting to 
sale of land, free from her dower on 
condition of payment of a gross sum, 
where such condition was not com- 
plied with, was not estopped to as- 
sert her dower as a lien against the 
land. Carver v. Ward, 81 W. Va. 644, 
95 SE 828. 

19. Mandel v. McClave, 46 Oh. St. 
407, 22 NE 290, 15 AmSR 627, 5 LRA 
519; Unger vy. Leiter, 32 Oh. St. 210; 
Black v. Kuhlman, 30 Oh. St. 196; 
De Wolf v. Murphy, 11 R. I. 630. 

20. Citizens’ Sav. Bank v. Moo- 
ney, 26 Misc. 67, 56 NYS 548. 

[a] Reason for rule—‘There is 
no right whatever to possession until 
the event comes which turns the in- 
choate right into one consummate, 
and, therefore, there is no equitable 
rule by which the use of the funds 
realized from the estate subject to 
dower can be given to the possible 
dowress. She has not even the right 
to possession by redemption as 
against the mortgagee. Bell v. New 
York, 10 Paige (N. Y.) 49. She can 
only claim that one-third of the sur- 
plus moneys be invested for her bene- 
fit, to so remain during the joint lives 
of herself and husband and her own 
life in case of her survival. Denton 
v. Nanny, 8 Barb. (N. Y.) 618. There 
is no provision of law which applies 
in foreclosure cases for the ascer- 
tainment of the value of an inchoate 
right of dower in gross, and, there- 
fore, such a course cannot be fol- 
lowed.’ Citizens’ Sav. Bank v. Moo- 
ney, 26 Misc. 67, 68, 56 NYS 548. 


21. See statutory provisions. 
22. Robinson vy. Shacklett, 29 
Gratt. (70 Va.) 99; Bassell v. Cay- 


wood, 54 W. Va. 241, 46 SH 159, 66 
LRA 880. 

23. Ala.—McLeod v. McLeod, 169 
Ala. 654, 662, 53 S 834 (sale on par- 
tition during husband’s lifetime). 

Til—Kauffman vy. Peacock, 115 Tl. 
212, 3 NE 749. 

Md.—Reiff v. Horst, 55 Md. 42. 

Mass.—Newhall v. Lynn Five Cents 
Sav. Bank, 101 Mass. 428, 3 AmR 387 
(holding that the husband’s estate 
sold under a power of sale in a mort- 
gage deed was thus converted into 
personalty, and the wife, having 
failed to bring her suit to redeem 


a.) : 


[$§ 109-112 


cannot be withheld from the husband’s disposition.”* 

[§ 110] 38. In Condemnation Proceedings. Where 
proceedings are instituted to condemn real estate 
for a public use, and an award of damages is made, 
the inchoate right of dower of the owner’s wife will 
be protected, and her interest in the award will be 
preserved to her.?4 
4. As against Husband’s Creditors. 
The inchoate dower interest in surplus proceeds is 
protected against the husband’s ereditors in the 
manner already stated.?® 
estate or’ other property in consideration of her re- 
lease of dower, she holds it free from the claims of 
her husband’s ereditors to the extent of the value 
of the right released by her.?® 

[§ 112] 5. On Sale of Inchoate Right of Insane 
There are statutes providing for the sale of 
lands free from the inchoate dower of an insane 
wife and making 


If a wife receives real 


provision to secure to her the 


before the sale, is barred of her in- 
choate right of dower in such pro- 
ceeds). 

S. C.—Grube v. Lilienthal, 51 S. C. 
442, 29 SE 230; Holley v. Glover, 36 
Sic 404, 15 SB 605, 31 AmSR 883, 
16 LRA 776. 

24. Wheeler vy. Kirtland, 27 N. J. 
Eq. 534; Simar v. Canaday, 53 N. Y. 
298, 13 AmR 523 [limiting Moore v. 
New York, 8 N. Y. 110, 59 AmD 473]; 
Matter of New York, etc., Bridge, 75 
Hun 558, 27 NYS 597 faff 143 N.Y. 
640 mem, 37 NE 823 mem]; Matter of 


Central Park Extension, 16 AbbPr 
(N. Y.) 56. See also supra § 45; in- 
fra § 127. 

25. See supra § 109. 


26. Ky.—Potter v. Skiles, 114 Ky. 
132, 70 SW 301, 71 SW 627, 24 KyL 
910, 1457 (money paid for release); 
Ward v. Crotty, 4 Mete. 59 (one of 
eee purchase-money notes). 

H.—Nims v. Bigelow, 45 N. H. 
343. “(husband’s note). 

N. Y.— Doty v. Baker, 11 Hun 222 
(money paid for release). 

Va.—Johnston v. Gill, 27 Gratt. 
(68 a) 587. 

Wain .—Cormier v. Arsineau, 38 N. 
B. 4 

{a] In partition, where the pres- 
ent value of an inchoate right of 
dower is ascertained under a decree 
pursuant to a statute, such value rep- 
resents the present worth of the 
wife’s dower right in the premises, 
and the sum paid or reserved in re- 
spect of the same is her absolute 
property, without condition or con- 
tingency. Bartlett v. Van Zandt, 4 
Sandf. Ch. (N. Y.) 396. 

{b] Effect of reinvestment.—(1) 
The proceeds of a married woman’s 
sale of her inchoate dower interest 
in her husband’s land, although in- 
vested in other land, are a part of her 
separate estate, and not subject to 
execution for her husband’s debts. 
Henze v. Mitchell, 93 Nebr. 278, 288, 
140 NW 149, AnnCas1914C 108 [quot 
Cyc]; Beals v. Storm, 26 N. J. Eq. 
372. (2) Money paid for a release 
may be invested by the wife in per- 
sonal property which cannot be 
reached by _ creditors. Cormier v. 
Arsineau, 38 N. B. 44. 

{e] Where a husband gives his 
wife a chattel mortgage to secure her 
against loss by reason of her having 
barred her dower in certain mort- 
gages of the land in which she joined, 
and the goods mortgaged were seized 
and sold by execution creditors of the 
husband pending interpleader pro- 
ceedings, the proceeds of the sale 
must remain in court to abide fur- 
ther order so that the wife could 
have the same security that she had 
by the mortgage; and if she should 
not thereafter become entitled to the 
money, it would be available to her 
husband’s creditors. Morris v. Mar- 
tin, 19 Ont. 564. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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value of her interest.?7 

[ 113] ©. Right Absolute during Life of Hus- 
band—1. Judicial Sale of Husband’s Lands. In In- 
diana it is provided by statute first enacted in 1875 
that the wife’s inchoate interest in her husband’s 
lands, unless directed by the court to be sold or 
barred by the court’s judgment, becomes absolute in 
all cases of judicial sale, in the same manner and to 
the same extent as such inchoate interest becomes 
absolute on the death of the husband.?® This stat- 
ute has been sustained as constitutional,?® and is to 
be liberally construed in favor of the wife,®° but it 
has no retroactive effect,?+ and therefore does not 
apply to sales made before its passage,*? nor where 
the encumbrance under which the sale was had was 
created prior to its enactment,?* nor to sales under 
judgments rendered prior to the taking effect of the 
statute.** To entitle the wife to the benefit of the 
statute, the title vested in the purchaser at the ju- 
dicial sale must be the title of the husband,*> and 
therefore the statute does not apply to land which a 
husband had conveyed prior to the judicial sale.*® 
The effect. of the statute is neither to enlarge nor to 
abridge the inchoate interest of the wife in her 
husband’s lands; such inchoate interest as she had 
simply becomes vested in the same manner and to 
the same extent as if she had survived her husband 
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and become his widow.?? If the wife has barred 
her inchoate right by joining in a conveyance subject 
to a mortgage or lien under which a sale is subse- 
quently had, she has no interest to become abso- 
lute under the statute.2* So the statute has no ap- 
plication to a foreclosure sale of property in which 
the wife has acquired no inchoate interest as against 
the mortgagee and those claiming under him.*® But 
where the statute applies, upon a- judicial sale of 
her husband’s lands in which she has an inchoate 
right of dower, the wife takes absolutely a vested 
fee simple estate in an undivided one third of the 
lands sold,*° by which she is entitled to immediate 
possession,*? and partition.42 Her right is not a 
mere encumbrance, but it is an interest in the land.** 
The wife and the purchaser are tenants in common, 
neither haying any interest, except as such tenants, 
in the share of the other,** and for this reason the 
wife is not entitled to redeem the undivided two 
thirds_of her cotenant.*® The wife takes by vir- 
tue of her marital rights under this statute, and not 
by descent,*® and is regarded as a purchaser for 
value 47 with rights superior to secret equities *® and 
to all claims of her husband *° or his creditors,°° but 
subject to paramount liens,®t such as purchase- 
money mortgages®? or mortgages in which she 


27. See statutory provisions. 

[a] Under the statutes of Ken- 
tucky providing for the sale and con- 
veyance of the inchoate right of dow- 
er of married women who are con- 
firmed lunatics, the bond required to 
be executed by the husband secures 
to the wife the present value of her 
inchoate right of dower, which be- 
comes complete within. the meaning 
of the statute when the sale is made 
under the judgment and perfected by 
a conveyance depriving her of all 
right in the land. And in estimating 
the inchoate right, the amount of a 
mortgage on the land in which she 
has united with the husband should 
be deducted from the value of the 


land. Fichtner y. Fichtner, 88 Ky. 
355, 11 SW 85, 10 KyL 924. 
28. Burns’ Annot. St. (1914) § 


3052; Acts (1875) p 178; Horner St. 
Annot. (1901) § 2508. 

[a] Prior to the enactment of this 
statute a judicial sale conveyed to 
the purchaser title to the whole es- 
tate subject to the inchoate right of 
the wife to one third thereof, which, 
in the event that she survived her 
husband, vested in her and divested 
the title of the purchaser to that ex- 
tent. Bowers v. Lillis, (Ind.) 115 NE 
930; Davis v. Kelly, 179 Ind. 13, 97 
NE 336; Elliott v. Cale, 113 Ind. 383, 
14 NE 708; Taylor v. Stockwell, 66 
Ind. 505; Wachsteiter v. Johnson, 61 
Ind. A. 659, 108 NE 624 [foll Wach- 
stetter v. Johnson, 61 Ind. A. 680, 108 
NE 990]; Geisendorff v. Cobbs, 47 
Ind. A. 573, 94 NE 236. 

29. Green v. Hstabrook, 168 Ind. 
123, 79 NE 373, 120 AmSR 349; Jack- 
man v. Nowling, 69 Ind. 188; Taylor 
v. Stockwell, 66 Ind. 505. 

30. Staser v. Gaar, 168 Ind. 131, 
79 NE 404; Green v. Hstabrook, 168 
Ind: 123, 79° NE 373, 120 AmSR 349; 
Mansur v. Hinkson,° 94 Ind. 395; 
Straughn v. White, 88 Ind. 242; Law- 
son v. DeBolt, 78 Ind. 563; Wachstet- 
ter v. Johnson, 61 Ind. A. 659, 108 NE 


624. 

31. Bowers vy. Lillis, (Ind.) 115 
NE 930. 

32. Bowers v. Liilis, (Ind.) 115 
NE 930. 

33. Elliot v. Cale, 113 Ind. 383, 14 


NE 708; Buser v. Shepard, 107 Ind. 
417, 8 NE 280; Vermillion v. Nelson, 
87 Ind. 194; Ferris v. Reed, 87 Ind. 
123; Voltz v. Rawles, 85 Ind. 198; 
Lease v. Owen Lodge No. 146, I. O. 
O. F., 83 Ind. 498; Parkham v. Van- 
deventer, 82 Ind. 544; Westerfield v. 


Kimmer, 82 Ind. 365; McGlothlin v. 
Pollard, 81 Ind. 228. 

[a] Tax liens.—The statute does 
not apply to land sold under foreclo- 
sure of a tax lien which attached be- 
fore the act was passed. Pattison v. 
Wert, 153 Ind. 453, 55 NE 227. 

34. Wachstetter v. Johnson, 61 
Ind. A. 659, 108 NE 624. 

35. Pattison v. Wert, 153 Ind. 453, 
55 NE 227; Hlliot v. Cale, 113 Ind. 
$83, 14 NE 708. 

36. Pattison v. Wert, 153 Ind. 453, 
55 NE 227 (holding that, if the wife 
did not join in such conveyance, her 
inchoate interest would not vest un- 
til the death of her husband). 

87. Baker v. McCune, 82 Ind. 339; 
Hudson vy. Evans, 81 Ind. 596; Jack- 
man vy. Nowling, 69 Ind. 188; Wach- 
stetter v. Johnson, 61 Ind. A. 659, 
108 NE 624. 

38. Hudson v. Evans, 81 Ind. 596 
[dist Mark vy. Murphy, 76 Ind. 534]. 

39. Kissel v. Haston, 64 Ind. 248 
(holding that her sole right is the 
right to redeem the mortgage so that 
whatever right the law gives her as 
widow in the lands of her husband 
may attach thereto). 

[a] Redemption and sale by judg- 
ment creditor.—When land in which 
the wife of a mortgagor has an in- 
choate marital interest is sold under 
a foreclosure, directing that such in- 
terest shall be barred by the sale, and 
the land is afterward redeemed by a 
judgment creditor, and sold under his 
judgment by virtue of a _ statute, 
which provides that such sale shall 
be by execution on the judgment, re- 
citing the amount paid for redemp- 
tion, ete., and that all the title of 
the owner shall pass to the purchas- 
er, and the lien of the original fore- 
closure judgment be discharged by 
such sale, the wife is barred thereby, 
and acquires no interest under the 
statute. Patterson vy. Rosenthal, 117 
Ind. 83, 19 NE 618. 

40. Bowers v. Lillis, (Ind.) 115 
NE 930; Elder v. Robbins, 122 Ind. 
203, 23 NE 713; McClamrock: v. Fer- 
guson, 88 Ind. 208; Jackman v. Now- 
ling, 69 Ind. 188; Taylor v. Stockwell, 
66 Ind. 505. 

41. Bowers v. Lillis, (Ind.) 115 
NE 930; Lawson y. De Bolt, 78 Ind. 
568. 

49. Bowers v. Lillis, (Ind.) 115 
NE 930; Lawson v. De Bolt, 78 Ind. 
563; Jackman vy. Nowling, 69 Ind. 188. 

43. Bever v. North, 107 Ind. 544, 
8 NE 576. 


44. Bever v. North, 107 Ind. 544, 
8 NE 576; Buser v. Shepard, 107 Ind. 
417, 8 NE 280; Pattison v. Smith, 93 
Ind. 447; Summit v. Ellett, 88 Ind. 
Buser v. Shepard, 107 Ind. 417, 
8 NE 280. 

46. Bowers v. Lillis, (Ind.) 115 
NE 930. 

[a] Descent on death of widow.— 
A statute providing that where de- 
ceased leaves no children by his wid- 
ow the lands, which descend to her 
at his death, shall, at her death, de- 
scend to his children by a former 
wife does not apply. Davis v. Kelly, 
179 Ind. 13, 97 NE 336. And see Mc- 
Clamrock v. Ferguson, 88 Ind. 208 
(holding that, where land of a hus- 
band owned in fee is sold on execu- 
tion to satisfy a judgment against 
him alone, and the purchase matures 
into title, the husband having a child 
by the first wife, but not by his last 
wife, the latter under the Indiana 
statute is entitled in fee simple to a 
third of the land). 

47. Bowers v. Lillis, (Ind.) 115 NE 
930; Stazer v. Gaar, 168 Ind. 131, 79 
NE 404; Green v. Estabrook, 168 Ind. 
123, 79 NE 373, 120 AmSR 349; Rich- 
ardson v. Schultz, 98 Ind. 429. 

48. Richardson v. Schultz, 98 Ind. 
429 (paramount to secret trust). 

49. Green v. Estabrook, 168 Ind. 
123, 79 NE 373, 120 AmSR 349; Kelly 
ve. .Canary.,, 129 iInd., -460,..-29;- NE 


a bk 

[a] Construction of statute.—The 
interest which the wife takes under 
the statute is not cut down by an- 
other statute which provides that the 
widow’s one third of real estate shall 
descend to her in fee simple free from 
all claims of creditors. Green v. Es- 
tabrook, 168 Ind. 123, 79 NE 373, 120 
AmSR 349. 

50. Clements v. Davis, 155 Ind. 
624, 57 NE 905; Purviance v. Emley, 
126 Ind. 419, 26 NE 167; Jackman v. 
Nowling, 69 Ind. 188. See Staser v. 
Gaar, 168 Ind. 136, 79 NE 404 (hold- 
ing that, where the wife of a tenant 
in common did not join in any con- 
veyance of the land, she is a proper 
party in a suit for the partition of 
the land, and is entitled to one third 
of the proceeds of the husband’s 
share in preference to his-creditors)- 


51. See cases infra notes 52, 53. 
52. Baker v. McCune, 82 Ind. 339. 
[a] On foreclosure of a purchase- 


money mortgage, since the wife has 
no inchoate dower as against tke 
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joined.®* The wife is entitled to have the two thirds 
of the land in which she has no interest sold and 
applied first to the exoneration of her one-third in- 
terest from paramount liens for which the husband 
is primarily liable.°* But her interest vests upon 
the sale whether the form of the order directs a 
sale of the husband’s whole interest, leaving the 
wife’s estate to vest under the statute, or directs 
a sale of only a two-thirds interest, which is the cus- 
tomary practice.°> Of course, if the judicial sale 
which vests the right is itself subject to paramount 
liens, the wife’s interest vests subject to its pro 
rata part of such lien.®* The interest of the’ wife 
becomes vested and absolute on the day of the sale.°? 
Where the husband has a right to redeem from the 
sale, and does so, it prevents the wife’s interest from 
becoming vested under the statute.°® - 

The term ‘‘judicial sale’’ as used in the statute 
is not to be taken in an exact technical sense, but 
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should be broadly and liberally construed in favor 
of the wife.°® The term includes: Sheriffs’ sales ;°° 
sales on attachment ;*! partition sales;°* sales to en- 
force mechanics’ liens;°* and a guardian’s ex parte 
sale. A voluntary assignment by the husband for 
the benefit of his creditors is not itself a judicial 
sale within the statute,®> but a subsequent sale by 
the assignee approved by the court is such a ju- 
dicial sale,°° and a conveyance to an assignee in 
bankruptey, whether voluntary ‘or involuntary, is a 
‘judicial sale within the statute.®’ Specific perform- 
ance of a husband’s contract for the sale of land 
enforced by the execution of a deed by a commis- 
sioner appointed for that purpose is not a judicial 
sale converting the wife’s inchoate interest into a 
vested estate.%% 

[{§ 114] 2. Divorce for Husband’s Misconduct. 
mortgagee, she takes no estate under 


the statute as against the purchaser 
on foreclosure, and her sole right is 


apply to partition 
infra § 122 
63. 


Mark v. Murphy, 76 Ind. 534 


[§§ 113-116 


The statutes in some states provide that in case the 
wife procures a divorce from her husband on account 
of his misconduct her inchoate interest shall become 
absolute, and she is entitled to dower in his land in 
the same manner as if he were dead.®® Such stat- 


utes have no retroactive effect,“° and consequently, 


as to all lands conveyed by the husband before they 
were enacted, a claim for dower must be post- 
poned until his actual decease.71_ The divorce to ren- 
der the wife’s interest in her husband’s real prop- 
erty absolute must be granted for the misconduct 
of the husband alone.*? The wife under such stat- 
utes is entitled to have dower set off to her at the 
time the divorce is granted.7* And even though not 
assigned, it becomes a vested property right at that 
time of which she cannot be divested by repeal of 
the statute giving her such right,’* nor is it in any 
way affected by a subsequent statute enlarging dow- 
er rights to estates in fee.7® 

[§ 115] 8. Imprisonment of Husband. Under 
the statutes in some states it is provided that when 
a marriage is dissolved by the husband being sen- 
tenced to imprisonment for life, the wife shall be en- 
titled to her dower in his lands in the same manner 
as if he were dead.*® 

[§ 116] D. Bar, Release, or Forfeiture—1. In 
General. When the wife’s inchoate dower right has 
once attached it cannot be divested except by some 
act of her own, done according to the forms and 
in the manner prescribed by statute, if the matter is 
regulated by statute.*7 Any subsisting claim or en- 
cumbrance existing before the inception of the 
wife’s interest, which would have defeated the hus- 
band’s seizin, will be a bar to her dower;7® but the 
wife’s right remains unaffected by any act of the 
husband subsequent to the marriage.’® He cannot 
in which she had not barred her dow- 


er rights. McAllister v. Dexter, etc., 
R. Co. 106 Me. 371, 76> Ax 8929 


sales). See also 


to redeem. Baker v. McCune, 82 Ind.| [dist Hudson y. Evans, 81 Ind.| LRANS 726, 21 AnnCas 486. 
SO9. 596]. 70. See cases infra note 71. 

53. Elder v. Robbins, 122 Ind. 203, 64. Huffman v. Huffman, 51 Ind. 71. Comly v. Strader, 1 Ind. 134; 
23 NE 713; Haggerty v. Byrne, 75/ A. 330, 99 NE 769. McCafferty v. McCafferty, 8 Blackf. 
Ind. 499; Jackman v. Nowling, 69 Ind. 65. Taylor v. Bruner, 130 Ind. 482,] (Ind.) 218; Curtis v. Hobart, 41 
188. 30 NE 635; Hall v. Harrell, 92 Ind.| Me. 230; Given v. Marr, 27 Me. 

54. Stazer v. Gaar, 168 Ind. 131, | 408. 212. 

79 NE 404; Green v. Estabrook, 168 66. Taylor v. Bruner, 130 Ind. 482, 72. Cunningham vy. Cunningham, 2 
Ind. 123, 79 NE 373, 120 AmSR 349;|30 NE 6385; Hall v. Harrell, 92 Ind.| Ind. 233. 
Kelly v. Canary, 129 Ind. 460, 29 NE | 408; Wright v. Gelvin, 85 Ind. 128; 73. Tatro v. Tatro, 18 Nebr. 395, 


11; Elder v. Robbins, 122 Ind. 203, 23 
NE 713; Bunch v. Grave, 111 Ind. 351, 
2 Neo 4 

55. Green v. Estabrook, 168 Ind. 
123, 79 NE 373, 120 AmSR 349; Kelly 


67. 


Lawson v. De Bolt, 78 Ind. 563. 
Warford v. Noble, 2 Fed. 202, 
9 Biss. 320; Bowers y. Lillis, (Ind.) 
115 NE 930; Whitney v, Marshall, 138 
Ind. 472, 37 NE 964; 


25 NW 571, 53 AmR 820. 

74. McAllister v. Dexter, ete, R. 
Co., 106 Me. 371, 76 A 891, 29 LRANS 
726, 21 AnnCas 486. 

a, 


Keck v. Noble, 86 75. McAllister v. Dexter, etc., 


v. Canary, 129 Ind. 460, 29 NE 11. 


56. Jackman vy. Nowling, 69 Ind. 
188. 
57. Summit y. Ellett, 88 Ind. 227; 


Caywood v. Mesker, 84 Ind. 520; Riley 
v. Davis, 83 Ind. 1; Elliott v. Cale, 80 
Ind. 285. But see Shelton v. Shelton, 
94 Ind. 113 (holding that where lands 
in which a husband had an equitable 
interest were conveyed by a sheriff's 
deed under judicial sale the wife’s 
interest therein vested on the execu- 
tion of the ceed). 

58. Green vy. Estabrook, 168 Ind. 
123, 79 NE 373, 120 AmSR 349; Huff- 
master v. Ogden, 135 Ind. 661, 35 NE 


512. 
78 Ind. 


59. 
563. 

60. Riley v. Davis, 83 Ind. 1; Law- 
son v. De Bolt, 78 Ind. 563; Jack- 
man v. Nowling, 69 Ind. 188; Taylor 
v. Stockwell, 66 Ind. 505. 

61. Little v. Mundell, 59 Ind. A. 
227, 109 NE 227. 

Staser v. Gaar, 168 Ind. 136, 
NE 404 (which, however, leaves 


Lawson v. De Bolt, 


62. 
79 


the question open, the court refusing 
to overrule Haggerty v. Wagner, 148 
Ind. 625, 48 NE 366, 39 LRA 3884, 
which held that the statute did not 


Ind. 1; Wright v. Gelvin, 85 Ind. 128; 
Leary v. Shaffer, 79 Ind. 567; Lawson 
v. De Bolt, 78 Ind. 563; McCracken v. 
Kuhn, 73 Ind, 149; Ketchum vy. Schic- 
ketanz, 73 Ind. 137; Roberts v. Shroy- 
er, 68 Ind. 64. 


aoe Straughan v. White, 88 Ind. 
69. See statutory provisions; and 


cases infra this section. 

Bar of dower by divorce see infra 
§§ 137-142. — / 

[a] Application of statute.—(1) 
Statutes of this character should be 
construed to extend to and include 
the statutory provisions for the wife 
in lieu of dower in the lands of her 
deceased husband, the interest cre- 
ated by such statutes being inchoate 
on the marriage and seizin, becom- 
ing absolute at his death, and her es- 
tate extending to the homestead and 
one third of other lands of which the 
husband was seized during coverture, 
and which could not be divested 
without her consent. Holmes v. 
Holmes, 54 Minn. 352, 56 NW 46.. (2) 
A woman divorced from her husband 
for his fault is dowable in- land 
owned by him during coverture, but 
conveyed previous to the divorce, and 


Co., 106 Me. 371, 76 A 891, 29 LRANS 
726, 21 AnnCas 486. 

Effect of statutes on existing inter- 
ests see supra § 7. 

76. See supra § 32: 

77. Ark.—Bowers v. Hutchinson, 
67 Ark. 15, 53 SW 399; Pillow v. 
Wade, 31 Ark. 678; Countz v. Mark- 
ling, 30 Ark. 17. 


Tll—Gove vy. Cather, 23 Ill. 634, 
76 AmD 711. 
ye gigas = v. Harris, 153 NW 
Mich.—Solormon_ v. Shewitz, 185 


Mich. 620, 152 NW 196. 

Mo.—Vantage Min. Co. v. Baker, 
170 Mo. A. 457, 155 SW 466. 

Nebr.—Henze v. Mitchell, 93 Nebr. 
278, 288, 140 NW 149, AnnCas1914C 
108 [quot Cyc]. 

N. Y.—Akin v. Kellogg, 119 N. Y. 
441. 23 NE 1046 [aff 48 Hun 459, 2 
NYS 846, 28 NYWklyDig 389]; Schanz 
v. Sotscheck, 167 App. Div. 202, 152 
NYS 851; Meixel v. Meixel, 161 App. 
Div. 518, 146 NYS 587. 
bee Priorities see supra §§ 81- 


79. Hammond v. Pennock, 61 N. Y. 
145 [aff 5 Lars. £58]; Scott v. How- 
ard, 3 Barb. (N. Y.) 319. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 116-123] 


by will defeat her dower,®° or statutory substitutes 
for dower,§+ although he may put her to an election 
between her dower and a provision made for her in 
his will.8? Her rights cannot be subordinated to 
other liens merely by stipulations between the hus- 
band and other parties.8° A widow’s absence from 
the land of her deceased husband does not bar a 
suit to have dower allotted to her out of it.8* 

[§ 117] 2. Alienage of Husband or Wife. At 
common law, alienage on the part of the husband or 
wife was a disability preventing the attachment of 
dower to the husband’s lands, but this disability is 
removed by statute in most of the states.85 In dower 
statutes the term ‘fnonresident alien’? may include a 
nonresident of the state who is a resident of a sister 
state.56 

[§ 118] 3. Detention of Title Deeds. At com- 
mon law, the widow might be barred of her dower 
by detaining the title deeds or other evidences of 
the estate from the heir, until she restored them.%* 

[§ 119] 4. By Fine or Recovery. At common 
law, a woman might be barred of her dower by levy- 
ing a fine, or suffering a recovery of the lands during 
coverture.*§ 

[§ 120] 5, Attainder of Husband. The com- 
mon law precluded the attachment of dower to the 
real property of a man convicted of treason or 
felony,®® but this principle has never been intro- 
duced into the law of this country.®° 

[§ 121] 6. Bar of Judgment—a. In General. If 
in an action to which the wife is a party facts are 

80. Herzog ie Easton Trust Co., 


67 Fila. 54, 64 426, AnnCas1917A |} .92. 
201; Parker v. Linden, 113 N. Y. 28, 
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427]; Foster v. Hickox, 38 Wis. 408. 
Humes v. Scruggs, 64 Ala. 40 
(where a decree in favor of the as- 


[19C.J.] 499 


alleged as a bar to the wife’s right of dower, the 
judgment therein based upon such facts precludes 
a subsequent assertion of her rights;®! but it is 
otherwise if the wife’s right of dower is not in issue 
in the action;®? and as a rule she will not be pre- 
cluded by judgments in actions to which she is not 
a party. 

[§ 122] b. Partition Proceedings. An inchoate 
right of dower may be determined in a partition suit 
to which the wife is made a party,®* but if the wife 
is not made a party she will not be bound by the 
decree,®> although she may be precluded by an ac- 
tual partition,?® particularly by a sale in partition 
made during coverture, notwithstanding she was not- 
joined as a party.®”. The effect of a decree of sale 
in a partition suit as against the wife’s dower right 
will be hereafter considered.®® 

[§ 123] 7. Effect of Separate Estate. In Ala- 
bama it is provided that if a wife has a separate 
estate which, exclusive of the rents, income, and 
profits, is equal to or greater in value than her dower 
interest in her ‘husband’s estate, she shall not be 
entitled to dower therein; and if her estate is less 
in value than her dower she is entitled only to 
such share of her husband’s property as will with 
her separate estate be equal to her dower interest in 
case she had no separate estate.°® There is a some- 
what similar statute in Mississippi, under which the 
ownership of a separate estate will diminish pro 
tanto, or entirely defeat the widow’s right in her 
husband’s egtate, dependent upon its relative value. 
and can have no operation except in 


the particular case designated. Gor- 
don v. Tweedy, 


20 NE 958 [rev 44 Hun 518, 9 NYSt 
305]; Konvalinka v. Schlegel, 104 
N. Y. 125, 9 NE 868, 58 AmR 494 [aff 
39 Hun 451]. 


81. Beard v.-Knox, 5 Cal. 252, 62 
AmD 125 (half interest in community 
property). 

82. See Wills [40 Cye 1963 et 
seq]. 

3351, ©lark v., Clan, V47Nw. Yo 639; 


42 NE 275 [aff 84 Hun 362, 32 NYS 
84. Bartee v. Edmunds, 96 SW 535, 
29 Kyl 872. 

85. See Aliens § 32. 

86. In re Kennedy, 154 Iowa 460, 
1385 NW 583 (holding that a nonresi- 
dent alien, within Code § 3368, pro- 
viding that as against a purchaser 
from a nonresident alien the sur- 
vivor shall not be entitled te a dis- 
tributive share in the estate of de- 
ceased, if at the time of the pur- 
chase the survivor was also a non- 
resident alien, is a nonresident of the 
state, although a resident of a sister 
state). 

87. 2 Blackstone Comm. p 136; 
Sisk v.. Smith, 6 Til.’ 503. 

SS, Sisk, ove) womith, 96) . Ul 2503); 
Chase’s Case, 1 Bland (Md.) 227, 17 
AmD 277; Lampet’s Case, 10 -Coke 
46b, 77 Reprint 994; Damport v. 
Wright, 2 Dyer 224a, 73 Reprint 495; 
Eare v. Snow, 2 Plowd. 504, 75 Re- 
print 749; 2 Blackstone Comm. p 137; 
4 Kent’s Comm. p 1 


89. 2 Blackstone Comm. p 181. 
And see Convicts § 2. 

90. Sewall v. Lee, 9 Mass. 363; 
Palmer v. Horton, 1 Johns. Cas. 


(N. Y.) 27; Wells v. Martin, 2 S.C. 
20° Mongin vi Baker, 1 S. GC, L: 73. 
See Convicts § 6. 

[a] Revolutionary confiscation 
acts.—An inquisition found and judg- 
ment thereon entered under the Revo- 
lutionary confiscation acts did not 
bar the dower of the widow. Cozens 
Veawonge, ouNs, dle cO4. & 

91. Tanguey v. O’Connell, 132 Ind. 
62, 31 NE 469 [overr Curren. v. 
Driver, 33 Ind. 480]; Turley v. Van- 
arsdale, 13 Ky. Op. 111; Jordan v. 
Van Epps, 58 HowPr 388 [aff 85 N. Y. 


signee in bankruptcy of the husband, 
in an action by him against the wife 
to set aside as fraudulent a convey- 
ance to her by the husband, was held 
not to bar her subsequent claim to 
dower in such lands). 

93. Herrington v. Coburn, 108 Ill. 
613; Greiner yv. Klein, 28 Mich. 12; 
Wilkinson vy. Parish, 3 Paige (N. Y.) 
653; Foster v. Hickox, 38 Wis. 408. 

94. Jordan v. Van Epps, 58 How 
Pr 338 [aff 85 N. Y. 427]. 

95. Herrington v. Coburn, 108 IT1l. 
613; Verry v. Robinson, 25 Ind. 14, 
87 AmD 346; Rank v. Hanna, 6 Ind. 
20; Greiner vy. Klein, 28 Mich. 11; 
Wilkinson v. Parish, 3 Paige (N. Y.) 


653. 

Wilkinson y. Parish, 3 Paige 
(N, Y.) 653. See also Gross y. Lieber, 
10 Ky. Op. 316 (holding that a vol- 
untary partition between tenants in 
common, if free from fraud and fair- 
ly made, will have the effect of trans- 
ferring the dower of the wives of the 
partitioners to the lands allotted in 
such partition, and the wife of one 
party to the partition thereby relin- 
quishes ker claim of dower in the 
land given to the other). 


97. McLeod v. Mcleod, 169 Ala. 
654, 53 S 834; Staser v. Gaar, 168 
PIA pels O, eo NE 404; Hagegarty v. 


Wagener, 148 Ind. 625, 48 NE 366, 39 
LRA 384; Sire v. St. Louis, 22 ‘Mo. 
206; Lee v. Lindell, 22 Mo. 202, 64 
AmD 262; Holley v. Glover, 36 S. C. 


404, 15 SE 605, 31 AmSR 883, 16 
LRA 776. 

98. See infra § 1 

99. Code (1896) ds "1506, 1507. 

[a] Construction and operation of 


Alabama statute.—(1) ‘‘The intent of 
the Legislature was to correct the 
injustice of allowing a widow the 
full bounty prescribed when she has 
in her own right a separate estate of 
greater or equal or less value than 
the personalty distributable to her 
and the Gower interest as fairly esti- 
mated.’ Guice v. Guice, 150 Ala. 552, 
556, 43 S 199. (2) This statute, being 
in derogation of the common law 
which highly favored the wife’s right 
of dower, must be strictly construed 


74 Ala. 232, 238, 29 
AmR 813; Billingslea v. Glenn, 45 Ala. 
540. (3) The statute applies although 
the separate estate consists exclu- 
Sively:of a vested estate in remain- 
der. Zachry v. Lockard, 98 Ala. 371, 
13 S 514. (4) The wife will be barred 
of dower where she receives from an 
insurance policy taken out in her 
name an amount in excess of her 
dower interest. Wadsworth v. Mil- 
ler, 103 Ala. 130, 15 S 520; Williams 
v. Williams, 68 Ala. 405. (5) The 
estate must, be held by the wife as a 
statutory estate as distinguihed from 
one that is equitable. Lee v. Lee, 77 
Ala. 412. (6) The statute does not 
apply to an estate made separate by 
contract of the parties as property 
held by the wife under a deed or 
gift. Glenn v. Glenn, 41 Ala. 571; 
Smith v. Smith, 30 Ala. 642. (7) The 
statute does not apply to a separate 
estate created by will. Glenn v. 
Glenn, supra. (8) Nor does it apply 
where it is necessary to estimate the 
value of her inchoate interest in a 
tract of land, the relinquishment of 
which formed the consideration of. 
the husband’s conveyance of another 
tract to her, which conveyance is as- 
sailed by creditors. Gordon Vv. 
Tweedy, supra (where it was said: 
“Tt can not be assumed... that she 
will continue to own in the future 
what she may own to-day. The 
tenure of property, as well as of life, 
is uncertain’). (9) ‘The widow’s 
dower interest in lands of her hus- 
band sold in his lifetime under exe- 
ecution against him is not affected. 
Jackson v. Isbell, 109 Ala. 100, 19 
S 447. (10) Both the dower jnterest 
and the separate estate must be es- 
timated at their respective values at 
the time of the death of the husband. 
Billingslea v. Glenn, supra. (11) If 
the widow’s separate estate is less 
in value than her dower, added to her 
distributive share of her husband's 
personalty, she is entitled to dower 
and distribution diminished by the 
value of her separate estate. Guice 
v. Guice, supra. 

1. Miss... Annot, -Code G.892)) § 
4499; Miss. Code (1906) § 5089; Os- 


500 [19C.J.] 

[§ 124] 8. Unrecorded Deeds. The rights of a 
widow to dower in lands held by her husband under 
an unrecorded deed will largely depend upon the 
effect accorded to unrecorded conveyances by the 
recording acts of the several states.? But ordinarily 
the failure or neglect of a husband to record a deed 
will not deprive his widow of her dower rights 
as against subsequent purchasers with notice that 
the deed was not recorded,’ nor as against a pur- 
chaser of the land at a sheriff’s sale, under exe- 
cution against the husband.* 

[§ 125] 9. Adverse Possession. Loss of title 
‘to lands of which the husband was seized during 
coverture by adverse possession does not affect his 
widow’s right to dower therein,® except in jurisdic- 
tions where by statute the wife has dower only in 
lands of which her husband died seized or pos- 
sessed. The statute of limitations applicable to 
realty actions cannot be applied so as to prejudice 
the wife’s claim by the laches of her husband.’ Nor 
is a wife’s dower barred by adverse possession and 
payment of taxes after a transfer of a husband’s 
lands by means of a tax deed during his life- 
time.§ 

[§ 126] 10. Dedication or Appropriation to 
Public Use—a. Dedication by Owner. Where land 
is dedicated by the owner to a public use, as for a 


[§§ 124-128 
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street, highway, market place, or other public use, 
such dedication divests the wife’s right of dower.’ 
And where a quasi public corporation, such as a rail- 
road company, having authority to acquire lands 
for a public use and hold them in fee, takes lands by 
grant from the owner for a right of way or other 
public purpose, the wife’s right of dower is as ef- 
tectually barred as if the land had been regularly 
condemned by the usual proceedings in a court of 
competent jurisdiction.° But this rule has been lim- 
ited to lands within the right of way." 

[§ 127] b. Condemnation. Where lands are 
lawfully taken by virtue of the right of eminent do- 
main, in pursuance of proceedings provided by stat- 
ute, by a municipal, railroad, or other corporation 
for a public use, the corporation, upon payment of 
the appraisal value to the owner of the fee, acquires 
an absolute title to such lands, divested of any in- 
choate right of dower existing in the owner’s wife.!” 
This rule is not inconsistent with the right of the 
wife to dower in the amount paid as compensa- 
tion,’ which has been elsewhere discussed.1* 

[§ 128] 11. Estoppel of Wife—a. In General.!* 
As a general rule acts of the wife during coverture 
to operate as a bar of dower by way of estoppel 
must in effect amount to one of the modes pointed 
out by the common law or recognized by statute as 


burn vy. Sims, 62 Miss. 429; Magee|sumed from an adverse possession | pit). 

v. Young, 40 Miss. 164, 90 AmD/| during the life of the husband. Dur- [a] Depots and stations. — The 

322; Whittey v. Stephenson, 38 Miss.|ham v. Angier, 20 Me. 242. statutory purchase by a railroad cor- 

alalisyy 6. Putney v. Vinton, 145 Mich. 219, | poration of land without the limits 
2. Building, etc., Co. v. Fray, 96|108 NW 655, 9 AnnCas 147; Keys v,|of its road, necessary for depot and 

Va. 559, 32 SE 58. See also Deeds | Keys, 11 Heisk. (Tenn.) 425. station purposes, does not extin- 

§§ 184-194. 7. Williams v. Williams, 89 Ky.|guish an existing inchoate right of 
8. Brannon'v. May, 42 Ind. 92. 381, 385, 12 SW 760, 11 KyL 608, % dower therein, notwithstanding the 
{a] Destruction of unrecorded LRA 637. fact that the land could have been 


deed.—Where a deed of land to a hus- 
band is destroyed with his consent 
without being recorded his widow is 
not estopped thereby from claiming 
her dower. Johnson y. Miller, 47 Ind. 
376, 17 AmR 699. 

[b] The surrender of an unre- 
corded deed by the husband to his 
grantor, who subsequently reconveys 
to an innocent third person, extin- 
guishes the interest of the wife in 
such land. Alexander v. Herbert, 60 
Ind. 184. 

4 Pickett v. Lyles, 5 S. C. 275. 

5. Ga.—Hart v. McCullum, 28 Ga. 
478. 

Ill.—Taylor v. Lawrence, 148 [Ill. 
ae 36 NE 74; Steele v. Gellatly, 41 
TT. 39. 

Iowa.—Lucas v. Whitacre, 121 Iowa 
251, 96 NW 776; Boling v.'Clark, 83 
Iowa 481, 50 NW 57. 

Ky.—Williams vy. Williams, 89 Ky. 
381, 12 SW 760, 11 KyL 608, 6 LRA 
637 


Me.—Durham vv. Angier, 20 Me. 
242. 

Ar H.—Moore v. Frost, 3 N. H. 
125. 


N. Y.—MclIntyre v. Costello, 47 
Hun 289. 
Mk ae v. McIntosh, 12 Oh. St. 
Pa.—Winters v. De Turk, 133 Pa. 
359, 19 A 354, 7 LRA 658. 


che se gs ee v. Lindsay, 30 Wis. 
Ont.—McDonald v. McMillan, 23 


Ul CQ) Br 302: 

{al Reason for rule.—‘“The period 
of limitations is uniformly held to 
begin to run from the time a right 
of action accrues, and surely the 
wife cannot be said to have lost her 
inchoate right of dower by non ac- 
tion when she has been without pow- 
er to save or protect it by suit. She 
could not have done so prior to her 
husband’s death. And therefore the 
statute did not run against her.” 
Lucas v. Whitacre, 121 Iowa 251, 252, 
96 NW 776. 

Pg. A release will not be pre- 


Statute of limitations applicable 
to action by widow to recover dower 
see infra §§ 298-306. 

8. Taylor v. Lawrence, 148 Ill. 
388, 36 NE 74; Miller v. Pence, 132 
Ill. 149, 23 NE 1030. 

Bar of dower by sale of lands for 
unpaid taxes see infra § 177. 

9. Ind.—Duncan v. Terre Haute, 
85 Ind. 104 (land given to city for 
street). 

ally 


Minn.—Mankato  v. 
Minn. 265. 

Mo.—Benton v. St. Louis, 217 Mo. 
687, 699, 118 SW 418, 129 AmSR 561 
[quot Cyc]; Venable v. Wabash West- 
ern R. Co., 112 Mo. 103, 20 SW 493, 18 
LRA =o8. 

N. Y.—Moore v. New York, 8 N. Y. 
110, 59 AmD 478 [aff 6 N. We Super. 
4561; Douglas v. Douglas, 11 Hun 
406. 


Oh.—Gwynne v. Cincinnati, 3 Oh. 
24, 17 AmD 576 (land given for mar- 
ket house); Steel v. Board of Edu- 
eation, 31 CincLBul 84, 1 OhNP 276 
(land given for school purposes). 

Tex.—Orrick v. Ft. Worth, (Civ. 
A.) 32 SW 443. 

Compare Begley v. Gibson, 19 U. C. 
Q. B. 458 (where it was held that the 
fact that the land was conveyed to 
the crown for purposes of military 
defense did not bar the right of 
dower). 

10. French v. Lord, 69 Me, 537; 
Baker v. Atchison, ete. R. Co., 122 
Mo. 396, 30 SW 3801; Chouteau v. 
Missouri | Pac: R.  Co., +122, Mor 375, 
22 SW 458, 30 SW 299; Venable v. 
Wabash Western R. Co., 112 Mo. 103, 


Meagher, 


20 SW, 4938, 18 LRA 68; Arnold v. 
| BuUItalo,, Cte,,c hn Con resin ba EmUper. 
452; Chicago, ete., R. Co. v. Titter- 


ington, 84 Tex. 218, 19 SW 472, 31 
AmSR 39; Randall v. Texas Cent. R. 
COO ce esi obs 

11. McAllister v. Dexter, ete. R. 
Co., 106 Me. 371, 76 A 891, 29 LRANS 
726, 21 AnnCas 486 (holding that the 
widow was dowable where the land 
lay outside of the railroad right of 

way and was bought for a gravel 


taken against the will of the grantor 
and held for an easement. Nye v. 
Taunton Branch R. Co., 113 Mass. 


277, 
Ind.—Dunean v. Terre Haute, 
85 Ind. 104. 

M2.—French v. Lord, 69 Me. 537. 

Mass.—Flynn vy. Flynn, 171 Mass. 
312, 50 NE 650, 68 AmSR 427, 42 
LRA 98. 

Mo.—Benton v. St. Louis, 217 Mo. 
687, 118 SW 418, 129 AmSR 561; 
Baker v. Atchison, etc., R. Co.,'122 
Mo. 396, 30 SW 301; Chouteau v. Mis- 
seuri Pac. R. Co., 122 Mo.375, 22 Siw 
458, 30 SW 299; Venable v. Wabash 
Western R. Co., 112 Mo. 103, 20 SW 
493, 18 LRA 68. 

N. Y.—Moore v. New York, 8 N. Y. 
a 59 AmD 473 [aff 6 N. Y. Super. 

Oh.—Gwynne v. Cincinnati, 3 Oh. 
24, 17 AmD 576; Little Miami R. Co. 
v. Jones, 3 Oh. Dec. (Reprint) 219, 
5 WklyLGaz 5. 

Va.—Lewis v. Apperson, 103 Va. 
624, 628, 49 SE 978, 106 AmSR 903, 
68 LRA 867 [cit Cyc]. 

{a] Constitutionality.—(1) STtas 
within the power of the legislative 
branch of the government to declare 
that the right to dower shall not be 
asserted as against the sovereign 


|right of eminent domain exerted by 


authority of the state.” Chouteau vy. 

Missouri Pac. R. Co., 122 Mo. 375, 395, 

22 SW 458, 30 SW 299. (2) The legis- 

lature could not take the widow’s in- 

choate dower for private use. In re 

plex ander, 530 Nie J. Mga 96," 30m A 
v¢ 


13. Wheeler v. Kirtland, 27 N. J. 
Eq. 534; York v. Welsh, 117 Pa. 174, 
11 A 390 (holding the municipality 
liable in debt to the widow for her 
annual dower interest, where she was 
not a party to the condemnation of a 
street). 

14. Dower in proceeds of condem- 
nation see supra §§ 42-45. 

15. Estoppel by joining with hus- 
apr eh in execution of deed see infra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 128-129] 


constituting a bar.¢ 


be present,1§ 


setting it up.?° 


Eatoppel by sole deed of wife see 
infra § 185 

16. Ala.—Martin v. Martin, 22 Ala. 
86 (where it was said that dower, be- 
ing an institution of positive law, 
can only be defeated ky some of the 
modes pointed out by law). 

Ark.—Grober v. Clements, 71 Ark. 
565, 76 SW 555, 100 AmSR 91. 

Ill—Lohmeyer v. Durbin, 213 Ill. 
498, 72 NE 1118; Adams v. Storey, 135 
Tll. 448, 26 NE 582, 25 AmSR 392, 
11 LRA 700. 

Iowa.—Smith vy. Fuller, 139 Iowa 
91,115 NW 912, 16 LRANS 98. 

Mich.—Hall v. Marshall, 139 Mich. 
123, 102 NW 658, 111 AmSR 404. 

Mo.—McCrillis v. Thomas, 110 Mo. 
A. 699, 85 SW 673; Foley v. Boulware, 
86 Mo. A. 674. 

S. C.—Dowling v. DeWitt, 96 S. C. 
435, 81 SE 173; McCreery v. Davis, 
44 8. C. 195, 22 SE 178, 51 AmSR 794, 
28 LRA 655. 

Va.—Fraser v. Stokes, 112 Va. 339, 
‘71 SE 545. 

W. Va.—Reynolds v. Whitescarver, 
66 W. Va. 388, 66 SE 515. 

Ont.—Re Tolhurst, 12 Ont. L. 45, 7 
OntWR 780. 

17. U. S—Ferry v. Troy Laundry 
Co., 238 Fed. 867. 

Ark. —Thompson v. Wilhite, 131 
Ark. 77, 198 SW 271. 

Tll.—A dams v. Storey, 135 Ill. 448, 
26 NE 582, 25 AmSR 392, 11 LRA 
700; Allen v. Allen, 112 Ill. 323; Col- 
lins v. Woods, 638 Ill. 285. * 

Iowa.—Martin v. Farmers’ L. & T. 
Co., 180 Iowa 859, 163 NW 1061. 

Ky.—Oldham v. McElvoy, 134 Ky. 
454, 121 SW 414; Segal v. Reisert, 128 
Ky. .117, 107 SW 747, 32 KyL 901; 
Morgan v. Sparks, 108 SW 233, 32 
KyL 1196; Schweitzer v. Wagner, 94 
Ky. 458, 22 SW 883, 15 KyL 229; Con- 
nolly v. Branstler, 3 Bush 702, 96 
AmD 278; Holloway v. Harris, 13 Ky. 
Op. 383; Stone v. Stone, 10 Ky. Op. 
33. 

Me.—O’Brien v. Elliott, 15 Me. 125, 
32 AmD 137. 

Md.—Willson v. Willis, 131 Md. 47, 
101 A 694. 


Minn.—Holland v. Netterberg, 107 
Minn. 380, 120 NW 527. 
Mo.—Hart v. Giles, 67 Mo. 175; 


Sweaney v. Mallory, 62 Mo. 485. 

N. .Y.—Kantor v. Cohn, 181 App. 
Div. 100, 168 NYS 846 [aff 98 Misc. 
355, 164 ‘NYS 383]. 

N. C.—Hodge v. Powell, 96 N. C. 
64, 2 SE 182, 60 AmR 401. 

R. I.—Gilbert v. Hayward, 37 R. I. 
303, 92 A 625. 

Utah.—Hilton v. Sloan, 37 Utah 
359, 108 P 689; Norton v. Tufts, 19 
Utah 470, 57 P 409. 

Va.—Lewis v. Apperson, 103 Va. 
624, 628, 49 SE 978, 106 AmSR 903, 
68 LRA 867 [quot Cyc]. 

WwW. Va.—Fleming v. Pople, 78 
W. Va. 176, 88 SE 1058; Headley v. 
Colonial Oil Co., 67 W. Va. 628, 69 SE 
296. 

Wis.—Wright Lumber Co. vy. Mc- 
Cord, 145 Wis. 98, 128 NW 873, 34 


LRANS 762. 

Meh Pe ceaabanr v. Thurman, 14 Ont 
WR 2 

bees iDbeteiiiia by agreement.— 


Where ‘husband and wife by _ sep- 
arate deeds conveyed their land to a 


But it is a well established 
rule that acts and conduct sufficient to constitute 
an equitable estoppel will bar the right.17 
the essential elements of an estoppel in pais must 
She cannot estop herself by acts, 
declarations, or silence from asserting dower except 
where to permit her to assert such claim will oper- 
ate as a fraud,}® and the acts, declarations, or silence 
of the wife constituting the estoppel must have been 
relied on and acted on to his detriment by the party 
False representations made by the 
husband cannot create an estoppel as against the 
wife’s right to dower,” unless, having actual or con- 
structive knowledge of his representations, she per- 
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But all 


third person pursuant to agreement 
for complete division of their prop- 
erty, with intention of living apart, 
each was immediately precluded from 
claiming any interest including dower 
in property which it was agreed 
should belong to the other, and their 
subsequent acts could not affect the 
agreement or deed. Martin v. Farm- 
ers’ L. & T. Co., 180 Iowa 859, 163 
NW 361. 

[b] Representations as to hus- 
band’s death.—Where after a hus- 
band’s absence unheard from for 
over seven years the wife joins with 
the children, who are of age, in rep- 
resenting that he is dead in order to 
induce a sale of their mutual bene- 
fit, and thereby, for value received, 
effects a sale of the real estate, and 
as widow joins in a conveyance in fee 
with covenants of general warranty, 
and the contract is fully executed by 
the purchaser, although the husband 
is living, and although such a con- 
veyance does not operate as a re- 
lease of her inchoate dower right, 
yet she is barred by way of estoppel 
from asserting her dower right. 
Recent eal v. Mayhugh, 33 Oh. St. 
155; 

18. Young v. Strother, 11 Ky. Op. 
575; Minneapolis, ete., R. Co. v. Lund, 
91 Minn. 45, 97 NW 452; Foley v. 
Boulware, 86 Mo. A. 674. 

[a] Acts not constituting estop- 
pei—(1) Where a wife signed and 
acknowledged a trust deed executed 
by her husband conveying his land to 
secure some of his creditors, which 
trust deed is void because of prefer- 
ence and the husband’s insolvency, 
she is not estopped from claiming 
dower in the surplus proceeds of 
the sale of the land and the coal 
underlying it over the amount neces- 
sary to pay the debt secured, Code 
(1899) e 74 § 2 (Code [1906] § 3100), 
not enlarging the scope of such trust 
deed beyond its expressed purpose. 
Reynolds v. Whitescarver, 66 W. Va. 
888, 66 SE 518. (2) The acceptance 
of lands by a wife under a deed from 
her husband does not bar the wife’s 
right to dower in other lands alien- 
ated by the husband during coverture. 
Dowling v. DeWitt, 96 S. C. 435, 81 
SE 173. (3). Where a husband and 
wife joined in a bond and mortgage, 
and subsequently the husband alone 
conveyed the premises to the mort- 
gagee, in extinguishment of the debt 
and lien, by a deed containing a gen- 
eral warranty, not mentioning the 
wife’s dower, the fact that the wife 
received a benefit from the deed by 
the extinguishing of her liability on 
the bond did not render the warranty 
an estoppel against her subsequent 
claim of dower. Gainey v. Anderson, 
87 S. C. 47, 68 SE 888, 31 LRANS 
323. (4) Where a mortgagor’s mar- 
riage to defendant was concealed, and 
defendant did not join in the mort- 
gage, such concealment was not a 
fraud on the mortgagee, so as to de- 
prive defendant of her right to dower 
in the mortgaged premises. Hall v. 
Marshall, 139 Mich, 123, 102 NW 658, 
111 AmSR 404. 

19. Syck v. Hellier, 140 Ky. 388, 
131 SW 30; Mays v. Pelley, (Ky.) 125 
SW 713; Lewis v. Apperson, 103 Va. 
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mits innocent third persons to deal with him in 
good faith in respect of: the land subject to dower.?? 
But an estoppel of the husband to assert rights in 
land may sometimes bar the wife, who must claim 
through the husband.?* 

[§ 129] b. Acquiescence or Silence of Wife. If 
a wife during coverture merely acquiesces in an 
adverse possession of lands alleged to belong to her 
husband,** or remains silent when lands in which 
she claims dower are sold or advertised for sale,?° 
she is not precluded from asserting her dower rights, 
unless in addition there are circumstances sufficient 
to constitute an equitable estoppel,?® in which event 


624, 49 SE 978, 106 AmSR 903, 68 
LRA 867. 

20. Ga.—Starr v. Newman, 107 Ga. 
395, 33 SW 427. 

Ind.—Sievens v. Wooderson, 38 Ind. 
A. 617, 78 NE 681. 

Freee ae v. Strother, 11 Ky. Op. 

Mo.—Foley v. Boulware, 86 Mo. 
A. ce 

N. Y.—Malloney v. Horan, 49 N. Y. 
111, 10 AmR 335 [rev 53 Barb. 29]. 

Va—Lewis v. Apperson, 103 Va. 
624, 49 SE 978, 106 AmSR 9038, 68 
LRA 867. 

[a] Thus the wife is not estopped 
because her husband is paid for 
homestead interest in lands sold and 
invests the proceeds in other land, 
part of which he conveys to his wife, 
where she never relinquished or 
promised to relinquish her claim of 
dower in the land. Young v. Stroth- 
Or Lae. (Opi ovat 

21. Haller v. Hawkins, 245 Ill. 492, 
92 NE 299; McLanahan v. Griffin, 168 
Ill. 31, 48 NE 315; Hyatt v. O’Con- 
nell, 130 Iowa 567, 107 NW 599, 3 
LRANS 971; Cunningham v. Cunning- 
ham, 125 Iowa 681, 101 NW 470; 
Chase v. Angell, 148 Mich. 1, 108 NW 
1105, 118 AmSR 568; Hilton y. Sloan, 
37 Utah 359. 108 P 689. 

{a] The fact that the wife’s part 
of the purchase money was used in 
paying family expenses does not af- 
fect the operation of the rule. The 
wife was under no obligation after 
the conveyance to find the purchaser 
and inform him of her right to dower, 
and of her intention to enforce such 
right, should’she outlive her husband. 


Haller v.. Hawkins, 245 Ill. 492, 92 
NE 299. 
22. Hilton v. Sloan, 387 Utah 359, 


108 P 689. 

2d.) UL Si vLrust. Com v2. Pleasant 
Ave. Realty Co., 167 App. Div. 762, 
153 NYS 65 (where an occupant of 
premises sought to be foreclosed was 
estopped to assert title by adverse 
possession, and it was held that his 
wife was likewise estopped to assert 
a claim to an inchoate right of 
dower); King v. King, 247 Pa. 89, 93 
A. 20 (holding that where a judgment 
debtor lived five years after sale and 
made no objection thereto, although 
extensive improvements were made 
by the purchaser, it was too late, aft- 
er his death, for his widow to claim 
dower right in the property sold). 

24. Rockwell v. Rockwell, 81 Mich. 
493, 46 NW 8; Hunt v. Reilly, 24 R. I. 
ae 52 A 681, 96 AmSR 707, 59 LRA 
06. 

Adverse possession during cover- 
ture see supra § 125. 

25. Foley v. Boulware, 86 Mo. A. 
674; Motley v. Motley, 53 Nebr. 375, 
73 NW 738, 68 AmSR 608; Mathews 
v. Duryee, 3 Abb. Dec. (N. Y.) 220, 4 


Keyes 525; Smith v. Paysenger, 9 
SCO: 
26. Beeman y. Kitzman, 124 Iowa 


86, 99 NW 171; Powell v. Crittenden, 
(Okl.) 156 P 661, 665, 666 [cit Cyc]. 
See also supra § 128. 

“Waving not expressly waived or 
relinquished her right to dower, be- 
fore she can be regarded as having 
waived her right by acts and con- 
duct, it is essential that she. act with 


bd 
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the dower claim is barred,?’ as where the wife re- 
mains silent when good conscience requires her to 
speak,?® or where she knowingly permits the pur- 
chaser to pay for lands to which her dower has at- 
tached and accepts and enjoys her portion of the 
purchase money,”® or fraudulently misrepresents or 
conceals facts for the purpose of inducing the pur- 
chaser to buy,®° or where, being the wife of a tenant 
in common, she joins her husband in an action for 
the sale of the land for division and a judgment is 
A wife will not be 
estopped in a court of law from asserting her claim 
for dower by a recognition on her part, after a vol- 
untary separation from her husband, of his right to 
marry another woman, or of the validity of his sup- 
posed subsequent marriage,°®? or by consenting that 


rendered confirming the sale.*? 


full knowledge of all the circum- 
stances and of her rights in the 
premises, and such acts must be 
plain, unequivocal, and tantamount to 
an express waiver. A mere acquies- 
cence, without a deliberate and intel- 
ligent choice, is insufficient to con- 
stitute a waiver or estoppel.” Powell 
v. Crittenden, supra. 

{a] The wife was not estopped 
(1) where she had no knowledge or 
notice of the sale of the land or of 
the means employed to convince the 
purchaser that she had no rights 
therein. Beeman v. Kitzman, 124 
Iowa 86, 99 NW 171. (2) Where a 
wife refused to join in a conveyance 
of laid by the husband, the fact that 
she allowed her husband to use the 
proceeds of the land in her support 
as a member of his family does not 
estop her from asserting dower in 
the land after his death. Hyatt v. 
o’Connell, 130 Iowa 567, 569, 107 
NW 599, 3 LRANS 971 (where it was 
said: “She was not required to leave 
her husband and refuse to receive 
support from him because he sold 
the land without her consent’). (3) 
Acceptance by a married woman, as 
a gift from her children by a former 
marriage, of a part of the money re- 
ceived by them in payment for their 
interest in lands inherited from their 
father, in which she had a life estate 
under the laws of Texas, did not 
estop her from asserting her rights 
as life tenant as against the pur- 
chaser, where her children did not 
undertake to convey anything more 
than their own interest. Higgins Oil, 
etc., Co. v. Snow, 113 Fed. 433, 51 CCA 
267. 

[b] Acceptance by wife of lands 
sold under: execution under a trust 
deed conveying it to a trustee for 
her separate use, and her entry into 
possession of such lands under such 
deed, does not constitute an accept- 
ance of an estate inconsistent with 
her inchoate dower right, since the 
purchaser at the execution sale takes 
only the judgment debtor’s interest 
in the land, which is subject to his 
wife’s inchoate right of dower, and 
can convey nothing more to the trus- 


tee. Davis v. Townsend, 32 S. C. 112, 
10 SE 837. 

Estoppel by silence or acquiescence 
generally see Estoppel [16 Cyc 
759, TOL]: 

27. See cases infra notes 28-31. 

fa] Acquiescence in reduction of 


encumbrance.—Where a _ lienholder 
whose rights existed at the time of 
the marriage of the dower claimant 
to the owner of the land in question 
pays taxes and reduces an outstand- 
ing encumbrance with the consent 
and acquiescence of such dower 
claimant, she hecomes estopped to as- 
sert her dower claim as against such 
lienholder with respect to such pay- 
ments. lLidster v. Poole, 122 Ill. A. 


Kantor vy. Cohn, 181 App. Div. 
168 NYS 846; Gilbert v. Hay- 
Ole ELT, 30395192: LAY 6265) E? SW. 


28. 
400, 
ward, 
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Wright Lumber Co. v. McCord, 145: 


peas 93, 128 NW 873, 34 LRANS 
[a] Wife’s dower is barred under 
this rule: (1) Where she had been 


informed of her husband’s fraudulent 
conveyance of an interest in realty 
to defeat her claim and failed to seek 
relief in equity, but instead joined in 
releasing her dower in a subsequent 
conveyance of the same realty. Gil- 
bert v. Hayward, 37 R. I. 303, 92 A 
625. (2) Where she accepts the 
equivalent of dower in money or oth- 
er land which she possesses and en- 
joys for over twenty years, and sees 


the land of which she was dowabie’ 


sold without objection and improved 
by the purchaser. Jones vy. Powell, 6 
Johns, Ch. (N. Y.) 194. (3) Where 
land in which she claims dower was 
sold under decretal sale in an action 
to which she was a party without any 
assertion of claim on her part. Stone 
v. Stone, 10 Ky. Op. 33. 

eae Ind.—Ellis v. Diddy, 1 Ind. 
ri ee ae Va Moss; 3aky. Op: 
Ai Y.—Dougrey v. Topping, 4 Paige 
Pia ee aes v. Morrison, 12 Serg. & 

Utah.—Norton v. Tufts, 19 Utah 
470, 57 PB 409. 

Wis.—H. W. Wright Lumber Co. v. 
McCord, 145 Wis. 93, 128 NW 873, 34 
LRANS 762. 

Rei Foley v. Boulware, 86 Mo. A. 

[a]. Thus where land was pur- 
chased from a husband on his wife’s 
assurance that she and her husband 
had settled their property rights and 
that she had no further interest in 
such land, she was estopped from 


thereafter claiming dower therein. 
Morgan v. Sparks, 108 SW 233, 32 
KyL 1196. 

31. Segal v. Reisert, 128 Ky. 117, 


107 SW 747, 32 KyL 901 (holding that 
she was estopped to assert a dower 
interest in the land because of the 
absence of a privy examination). 


32. Martin v. Martin, 22 Ala. 86. 
383. Dunn v. Portsmouth Sav. 
Bank, 103 Iowa 538, 72 NW _ 687; 


aes v. Hinckey, 143 Mo. 203, 44 SW 


34. Dunn v. Portsmouth Sav. 
Bank, 103 Iowa 538, 72 NW 687. 
35. De France v. Johnson, 26 


Fed. £91; H. W. Wright Lumber Co. 
v. McCord, 145 Wis. 93, 128 NW 873, 
34 LRANS 762; Bowman yv. Thurman, 
14 OntWR 254; Hoig v. Gordon, 17 
Grant Ch. (U. C.) 599. 

[a] MTlustrations of estoppel.—(1) 
A woman obtaining a rabbinical di- 
vorce, knowing of and acquiescing in 
her husband’s remarriage, and herself 
marrying and living with another, is 
estopped to claim dower as against 
bona fide purchasers from the first 
husband, misled by her’ conduct. 
Kantor y. Cohn, 181 App. Div. 400, 168 
NYS 846. (2) Where the hvsband ob- 
tained and conveyed the property 
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he should live with another woman,** although the 
latter believed the husband to be her own lawful 
husband, the wife not having made known her rela- 
tionship to him.** 
chaser a wife may be estopped to assert dower by 
permitting him to deal with her husband in the be- 
lief that another woman living with him as his 
wife is such,*® except where some essential element 
of an equitable estoppel is lacking.*® 

Express Waiver at Sale or Proceed- 
A public oral announcement by the 
wife at a judicial sale of her husband’s lands that 
she will not claim dower therein against a purchaser 
at such sale estops her from asserting dower against 
one purchasing in reliance on such announcement.** 
Any unequivocal act or declaration on her part, in- 


But as against a bona fide pur- 


when the wife, having abandoned the 
husband, was living in adultery with 
another person and permitting per- 
sons dealing with her husband to he- 
lieve that she was not his wife and 
had no interest in his property, the 
doctrine of equitable estoppel is en- 
forceable against the wife in favor of 
the grantees of the husband. Brown 
v. Kerns, 9 OhS&CP 112, 6 OhNP 
68. (3) A wife who remarries after 
an invalid divorce and joins her sec- 
ond husband in recorded conveyances, 
and raises a large family by him, and 
continues to live with him as hus- 
band and wife after learning that 
the divorce was invalid, is estopped 
to claim dower in land conveyed by 
her first husband as an unmarried 
man after the divorce. Hilton v. 
Sloan, 37 Utah 359, 108 P 689. 

36. See cases infra this note. 

[a] Elements of estoppel lacking. ' 
—(1) A wife separated from her hus- 
band is not estopped from asserting 
her dower right in land conveyed by 
her 1usband and a woman with whom 
he lived, where she did not know 
that he owned the land or that he 
was attempting to transfer it, and 
the grantee on buying it did not act 
in reliance on anything said or done 
by the wife. Stevens v. Wooderson, 
38> ind VAs 1617277 SINE) 681 ten C2.) ree AS 
wife whose husband deserts and dis- 
appears for many years, during which 
time he conveys lands of which she 
has no knowledge, is not estopped to 
claim dower in such lands being un- 
der no obligation to search for him or 
take steps for his disecvery. Smith v. 
Fuller, 138 Iowa 91, 115 NW 912, 16 
LRANS 98. (3) The voluntary sep- 
aration of husband and wife will net 
estop the wife to claim her rights as 
against a purchaser to whom the hus- 
band represented that he had been di- 
voreed. Cruize v. Billmire, 69 Iowa 
397, 28 NW 657. (4) Where a hus- 
band living in another state was di- 
vorced while his wife lived in the 
original domicile, and she afterward 
cohabited with another man as her 
husband, and the first husband there- 
after conveyed land, and she subse- 
quently declared she was married to 
the second man. she was not estopped 
from claiming dower as the widow of 
the first husband. Reel v. Elder, 62 
Pa. 308, 1 AmR 414. (5) A wife who, 
after a voluntary separation from her 
husband, marries again, after learn- 
ing that her husband had contracted 
a second marriage, is not barred from 
recovering dcwer in her first hus- 
band’s estate where she acted in good 
faith, thinking that she was at lib- 
erty to marry and immediately left 
her second husband on learning the 


contrary. Phillips v. Phillips, 4 N. B. 
Eq. 115. 
37. Connolly v. Branstler, 3 Bush 


(Ky.) 702, 96 AmD 278. But see Kel- 
so’s App., 102 Pa. 7 (holding that as- 
sertions made by a bankrupt’s wife 
to an intended purchaser just before 
the sale of his land under order of 
court, that she has no claim for dow- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ducing the purchaser to act upon the belief that she 
had no claim for dower, will be sufficient.28 So a 
wife is estopped to claim dower where she files an 
answer in a proceeding for the sale of land in which 
dower is claimed, consenting to the sale free from 
her dower right, and agreeing to look to the proceeds 
for any claim for dower which she may have,*® or 
where she appears in open’ court at the term of court 
at which the commissioner reported the sale of her 
husband’s land and relinquishes her right to dower 
therein.*° 

[§ 131] d. Agreements between Husband and 
Wife.*+ An indenture or an agreement made by a 


_wife with her husband, either before or after mar- 


riage, to release her dower in his lands is not ef- 
fectual as an estoppel of her claim for dower, un- 
less ratified by her subsequent to the husband’s 
death.42 But dower may be barred by conveyances 
to a third person pursuant to a separation agree- 
ment providing for a division of property.4* A 
consent decree in a divorce suit granting an annuity 
for life to a wife and making it a lien and charge 
upon her husband’s real estate bars her claim for 
dower upon the death of the husband.** 

[§ 182] 12. Misconduct of Wife—a. Elopement 
and Adultery—(1) In General. Depriving a woman 
for her misconduct of her right to dower is a pun- 
ishment for a wrongful act perpetrated by her.*® In 
the absence of a statute mere adultery of the wife 


_cannot be set up as a bar of dower, either at common 
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law or in equity,*® even though she eloped with the 
adulterer.47 And where adultery of the wife proved 
in an action for divorcee is a statutory bar of dower 
it will not be sufficient to prove such adultery in 
any other action.*® 

[§ 133] (2) Statutory Provisions. The English 
statute of 13 Edw. I ¢ 34, commonly called the Stat- 
ute of Westminster Second, provided that if a wife 
elopes from her husband and continues with an 
adulterer, she shall be barred of her dower, unless 
her husband willingly, and without coercion of the 
church, reconciles her, and suffers her to dwell with 
him.#® A pumber of the states have reénacted this 
statute in substance or effect,°° while in other states 
it is impliedly recognized as a part of the American 
common law without such reénactment.>t In some 
jurisdictions, however, the courts have refused to 
give it effect and have held that the statutory law 
controlling the subject of dower has superseded or 
is inconsistent with it.°? Under the statute of West- 
minster and like statutes in the United States, mere 
adultery without desertion or elopement or cohabi- 
tation with the coadulterer does not bar dower.** 
But the wife ineurs the forfeiture by an open state 
of adultery whether she resides in the same house 
with the adulterer or in another house, or with or 
without the ceremony of marriage.6* The consent 
of the husband to the adulterous relation does not 
affect the operation of the statute.®® 

[§ 134] (3) Character of EHlopement Necessary 


er, and will make none, followed by a 
purchase on the faith of such asser- 
tions, do not estop her from subse- 
quently claiming dower). 

Sth Wright v. De Groff, 14 Mich. 

39. Scott v. Graves, 153 Ky. 221, 
154 SW 1084. 

40. Ellis v. Grider, 6 Ky. Op. 29. 

41. See also generally Husband 
and Wife [21 Cyc 1241]. 

42. Gibson v. Gibson, 15 Mass. 105, 
8 AmD 94; Guidet v. Brown, 3 AbbN 
Cas (N. Y.) 295, 54 HowPr 409; Gel- 
zer v. Gelzer, 8 S. C. Eq. 387, 28 AmD 
180. See infra § 195. 

43. Martin v. Farmers’ L. & T. Co., 
180 Iowa 859, 163 NW 361. 

44. Adams v. Storey, 135 Ill. 448, 
26 NE 582, 25 AmSR 392, 11 LRA 790; 
een v. Yale, 75 Mich. 256, 42 NW 

45. Van Cleaf vy. Burns, 118 N. Y. 
549, 23 NE 881, 16 AmSR 782 [rev 43 
Hun 461, 6 NYSt 721, 26 NYWklyDig 
219]; 133. N. Y. 540, 30 NE 661 [rev 
62 Hun 250, 16 NYS 667]. 

46. Ind. T.—In re Taylor, 5 Ind. T. 
219, 82 SW 727, 5 AnnCas 226. 

Ess Soiueaan vy. Lakin, 2 Allen 
45. 

a H.—Cogswell v. Tibbets, 3 N. H. 

N. Y.—Rundle v. Van Inwegan, 9 
NYCivProc 328; Reynolds v. Reyn- 
olds, 24 Wend, 193. 


Pa.—Orlando v. Marmela, 24 Pa. 
Dist. 841; Ondis v. Banto, 7 Kulp 
309. 

R. I.—Bryan v. Batcheller, 6 R. I. 
543, 78 AmD 454. 


Eng.—Hethrington v. Graham, 6 
Bing.) 135,- 19 HCL’ 69, 1380 Reprint 
1231; Seagrave v. Seagrave, 13 Ves. 
Jr. 439, 33 Reprint 358. 

a 47. Cogswell v. Tibbets, 3 N. H. 


48. Pitts vt Pitts, 52 N. Y. 593 [aff 
64 Barb. 482, 13 AbbPrNS 272]; Schif- 
fer v. Pruden, 39 N. Y. Super. 167 [aff 
64 N. Y. 47] (where it was held that 
there must be a dissolution of the 
marriage on the ground of the wife’s 
adultery in order to bar her dower); 
Rundle v. Van Inwegan, 9 NYCivProc 
328; Cooper v. Whitney, 3 Hill (N. Y.) 
95; Davis v. Davis, 167 Wis. 328, 167 
NW 819 (if no divorce is granted for 
adultery, dower is not barred). 


49. Bostock v. Smith, 34 Beav. 57, 
55 Reprint 553; Hethrington v. Gra-~ 
ham, 6 Bing. 135, 19 ECL 31, 130° Re- 
print 1231; Woodward Vv. Dowse, 10 
O28, N= Ss: 22 OOM OCR aia 2 eels 
Reprint 637; Haworth v. Herbert, 2 
Dyer 106b, 73 Reprint 234; Sidney v. 
Sidney, 3 P. Wms. 269, 24 Reprint 
1060; Seagrave v. Seagrave, 13 Ves. 
Jr. 489, 33 Reprint 358. 

[a] A marital separation by mu- 
tual agreement even if followed by 
adultery was not sufficient to disen- 
dow the wife, under 13 Edw. I until 
the husband, by offering to take her 
back, had withdrawn from the con- 
tract of separation, and the wife had 
thereupon refused such offer. Norton 
v. Tufts, 19 Utah 470, 57 P 409. 

50. See statutory provisions; and 
Daniels v. Taylor, 145 Fed. 169, 76 
CCA 139, 7 AnnCas 352 [rev 5 Ind. T. 
219, 82 SW 727, 5 AnnCas 226]; Owen 
v. Owen, 57 Ind. 291; Goodwin v. 
Owen, 55 Ind. 243; Shaffer v. Richard- 
son, 27 Ind, 122; Spade v. Hawkins, 
60 Ind. A. 388, 110 NE 1010; Wilson 
v. Craig, 175 Mo. 362, 75, SW 419; 
Payne v. Dotson, 81 Mo. 145, 51 AmR 
225; McAlister v. Novenger, 54 Mo. 
251; Lyons v. Lyons, 101 Mo. A. 494, 
74 SW 467. 

51. Cogswell v. Tibbetts, 3 N. H. 
41; Heslop v. Heslop, 82 Pa. 537; Reel 
WA "Bilder, 62 Pa. 308, 1 AmR 414; Or- 
lando v. Marmela, 24 Pa. Dist. 841; 
Lewis v. Parrott, 37 WklyNCas (Pa.) 
330; Bell v. Nealy, 17 S. C. L. 312, 19 
AmD 686; 4 Kent Comm. p 53. 

52. U. S.—Smith v. Woolworth, 22 
F. Cas. No. 13,130, 4 Dill. 584 (con- 
struing Iowa law). 

Me.—Littlefield v. Paul, 69 Me. 527. 

Mass.—Lakin v. Lakin, 2 Allen 45. 

N. Y.—Pitts v. Pitts, 52 N. Y. 593; 
Rundle v. Van Inwegan, 9 NYCivProc 
328; Cooper v. Whitney, 3 Hill 95; 
Reynolds v. Reynolds, 24 Wend. 193. 

R. I.—Bryan v. Batcheller, 6 R. I 
543, 78 AmD 454, 

Wis.—Davis v. Davis, 167 Wis. 328, 
167 NW 819. 

{a] In Nova Scotia also it is held 
that if the statute was ever in ef- 
fect, it has been repealed. Nolan v. 
McAdam, 39 N. S. 380. 

53. Cogswell v. Tibbetts, 3 N. H. 
41; Orlando v. Marmela, 24 Pa. Dist. 
841; Ondis v. Banto, 7 Kulp (Pa.) 309; 


aaa v. Jarnigan, 42 Lea (Tenn.) 


[a] To constitute an elopement, 
the wife must not only leave the hus- 
band, but go beyond his actual con- 
trol. For if she abandons the hus- 
band, and goes and lives in adultery, 
in a house belonging to him, it is said 
not to be an elopenient. Fitz H. N. B: 
150; Perkins § 35 1 Roll Abr. p 680; 
Cogswell Vv. Tibbets, 3 Na Ee e4t. 

[b] In Kentucky (1) it has been 
held, under a statute which provides 
that if the wife ‘‘voluntarily leave 
her husband and live in adultery” she 
shall forfeit dower, that a wife may 
forfeit her right to dower by mere 
adultery while living with her hus- 
band. Ferguson v. Ferguson, 153 
Ky. 742, 748, 156,.SW 413: © (2) But 
exactly the contrary has also been 
held. Sergent v. North Cumberland 
Mfg. Co., 112 Ky. 888, 66 SW 1036, 23 
KyL 2226. (3) Both cases last above 
cited rely on McQuinn v. McQuinn, 
110 Ky. 321, 61 SW 358,22 KyL 1770, 
which held that a wife bars her dow- 
er by residing with her paramour in 
the husband’s home during his en- 
forced absence. . 

54. Stegall v. Stegall, 22 F. Cas. 

Reynolds, 24 


Nowe 3512 Brock. 1256: 
55. Reynolds v. 

Wend. (N. Y.) 1938, 195 (where the 
court said: “Coke cites what he calls 
‘a rare and strange case,’ from the 
parliament roll, 30 Ed. I., which was 
only seventeen years after the stat- 
ute was passed.’ In that case, John 
de Camoys, by deed, delivered and 
committed his wife Margaret to the 
Lord William Paynel, and did grant 
and confirm that the said Margaret 
should be and remain with said Lord 
William according to his will. After 
the death of her husband, the wife 
demanded her dower, but it was ad- 
judged against her, on the ground 
of the adultery with Paynel. 2 Inst. 
435; Dyer, 107 (a), note; Bacon’s 
Abr. Dower, F.. In Coot v. Berty, 12 
Mod. 232, 88 Reprint 1283, in dower, 
the defendant pleaded the elopement 
of the wife; she replied, that the hus- 
band had bargained and sold her to 
the adulterer; but the replication was 
held bad. In the recent case of Heth- 
rington vy. Graham, 6 Bing. 135, 19 
HCL. Si), 130) -Reprint..123, it. was 
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to Bar Dower. The statutes of the states which 
have adopted adulterous elopement as a bar provide 
that the departure of the wife must be voluntary on 
her part, so that where the wife’s desertion was 
caused by the husband’s cruelty or neglect,°® or 
where she was driven away by his compulsion,’ her 
subsequent adultery will not constitute a bar. And 
the wife’s adultery committed after a divorce pro- 
cured by her for her husband’s desertion,®® or after 
the husband’s desertion and her repeated unsuccess- 
ful efforts to win him back,®® does not operate as a 
bar to her right to dower. However, any separa- 
tion which is not brought about by the act of the 
husband, or by any restraint on her person, satis- 
fies the requirements of the statute.°° Under some 
statutes a woman forfeits her dower by adultery, 
without reconciliation, even if she originally left her 
husband in consequence of his cruelty,** 

[§ 135] (4) Continuous Adultery. A single act 
of adultery does not satisfy the requirements of the 
statutes,®? although it is not necessary that the 
adulterous cohabitation be continuous with one man, 
it being sufficient if the wife has sexual intercourse 
with any man or men periodically or when con- 
venient.°* 


held that adultery was a bar, al- 
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Ky. 389, 150 SW 363; Goss v. Froman, | § 


[§§ 134-137 


[§ 136] b. Illegal Second Marriage, Desertion, 
Abandonment, or Killing of Husband. One who was 
legally married to decedent is entitled to dower in 
his estate notwithstanding the fact that she con- 
tracted a bigamous and illegal marriage with another 
man during his lifetime.6¢ Especially is this so 
where her first husband deserted her, and the second 
marriage occurred after the desertion under a rea- 
sonable supposition of his death.°> Except as other- 
wise provided by statute, mere desertion by the wife 
of the husband does not bar her dower, for the wid- 
ow’s estate does not depend upon the existence of 
the family relation at the death of the husband.°% 
This rule has been changed by special statutory pro- 
vision in a number of jurisdictions.°* Where the 
grounds of forfeiture are enumerated by statute, a 
wife does not forfeit her right to dower by wrong- 
fully killing her husband if this is not one of the 
grounds enumerated.®* This is so whether the grade 
of the offense is murder®® or voluntary man- 
slaughter.”° 

[§ 137] 13. Divorce—a. General Rule. The rule 
is practically universal that a divorce dissolving ab- 
solutely the bonds of matrimony deprives the wife 
of her right of dower,’! or any statutory substitute 


though committed after the husband 

“and wife had separated by mutual 
consent: ‘Tindal, C. J., concludes a 
review of the authorities, by saying 
that they ‘place the forfeiture of the 
dower upon the fact of a living from 
the husband in adultery, and not upon 
the circumstances of the elopement.’ 
I do not find that this doctrine has 
been departed from’’) 


56. ‘ Stegall v.,Stegall, 22 F. 
Cas. No. 13,351, 2 Brock. 256 (con- 
struing Virginia statute). 

Del.—Rawlins vy. Buttel, 6 Del. 
224. 

N. C.—Walters v. Jordan, 35 N. C. 
361, 57 AmD’ 558. 


Pa.—Heslop v. Heslop, 82 Pa. 557. 

Ont.—Woolsey v. Finch, 20 U. C. C. 
P. 132; Graham v. Law, 6 U. C. C. P. 
310. 

57. Walters v. Jordan, 35 N. C. 361, 
57 AmD 558. 


58. Gordon vy. Dickison, 131 Ill. 
141, 23 NE 439. 
59.. Beaty v. Richardson, 56 S. C. 


173. 34 SE 73, 46 LRA 517. 

60. Stegall v. Stegall, 22 F. Cas. 
No. 13,851, 2 Brock. 256; Wilson v. 
Craig, 175 Mo. 362, 75 SW 419. 

{a] If the husband and wife vol- 
untarily separate, and the wife lives 
in adultery with another man, it is 
sufficient under the statute to bar her 


dower. McAlister v. Novenger, 54 
Mo. 251. 
‘[b] A wife who commits adultery 


and is not living with her husband at 
the time of his death is deprived of 
her dower rights by the express pro- 
visions of the North Carolina statute 
(Code §* 2102), although the husband 
first abandoned her and commenced 
to live with another woman. Phil- 
ips v. Wiseman, 131 N. C. 402, 42 SE 
861. 


61. Bowman v. Thurman, 14 Ont 
WR 254. 
62. Spade v. Hawkins, 60 Ind. A. 


389, 110 NE 1010 (where it was said 
that the statute contemplates, not 
only a relation wherein the wife aft- 
er abandoning her husband is found 
at the time of his death domiciled 
with a man other than her husband 
in a state of adultery, but also a 
status wherein an inclination to adul- 
tery is a present element with the 
purpose and practice of following 
such inclination to its logical con- 
clusion at convenience and whenever 
opportunity affords). 

63. McGrenra v. McGrenra, 7 Del. 
Ch. 432, 44 A 816; Bond v. Bond, 150 


89 Ky. 318, 12 SW 387, 11 KyL 631, 8 
LRA 102; Waiters v. Jordan, 35 N. C. 
361,57 AmD" 558s Rev'S., 147 Ont. i. 
5386, 9 OntWR 819. 

64. Estes v. Merrill, 121 Ark. 361, 
181 SW 136. But see supra § 133. 

{a] Rule applied.—(1) The fact 
that a wife supposing her husband 
to be dead’ marries another without 
a divorce and by will acquires his 
property will not of itself operate as 
a release of her dower interest in the 
property of her husband who was in 
fact still living. Smith v. Fuller, 138 
Iowa 91, 115 NW 912, 16 LRANS 98. 
(2) And a’ woman who contracts a 
second marriage under the mistaken 
belief that her first husband has pro- 
cured a valid divorce is not barred 
from asserting a right of dower in 
his property on finding that no di- 
vorce Was in fact procured, although 
a statute provides that the wife shall 
not be endowed when divorced for 
her misconduct. Grober vy. Clements, 
71 Ark. 565, 76 SW 555, 100 AmSR 


Johnson’s Est., 10 Pa. Co. 461. 
a Ala.—Potier v. Barclay, 15 Ala. 
439. 

Ind.—Wiseman v. Wiseman, 73 Ind. 
112538") AmB’ Wild: 

Pa.—Nye’s App., 126 Pa. 341, 17 A 
618, 12 AmSR 873; Holbrook Est., 3 
Pa. Co. 265, 20 WklyNC 79. 

Vt.—Thayer v. Thayer, 14 Vt. 107, 
39 AmD 211. 

Que.—Gibsgn vy. Patrick, 16 Que. 
Super. 504. 

67. See statutory provisions. 

[a] In Connecticut (1) under the 
provisions of the statute, a widow 
who had remained continually absent 
from her husband in a*foreign coun- 
try, against his consent, was not en- 
titled to dower. Sistare v. Sistare, 2 
Root 468. (2) Where a claimant of a 
widow’s share in her former hus- 
band’s estate secured a rabbinical di- 


; vorce and later entered into a rab- 


liv- 
and 


binical marriage with another, 
ing with him seventeen years 
bearing him children, her acts 
stituted an abandonment of the 
band. Kantor v. Bloom, 90 Conn. 
216, 96 A 974 (where it was said: 
“*A voluntary separation is not a 
license to commit adultery’ . and 
if the wife, after such an agreement 
for separation, lived in adultery with 
another man up to the death of her 
lawful husband, that would surely 
amount to an abandonment ‘without 
sufficient cause,’ within the meaning 


gts of that clause of the stat- 
ute) 
{b] In North Carolina under a 


statute providing that abandonment 
of the husband which is willful and 
without just cause, and continued 
to the time of his death, shall con- 
stitute a bar to the wife’s dower, 
evidence as to whether plaintiff in a’ 
suit for dower left her husband’s 
home of her own volition, or by rea- 
son of cruel and inhuman treatment,’ 
which by law would constitute com- 
pulsion, was admissible. Hicks v. 
Hicks, 142 N. C. 231, 55 SE 106. 
{[c] In West Virginia (1) it is 
required by statute that the wife 
shall be living with her husband 
at the time of his death, unless ab- 
sent with his consent or by his de- 
fault, in order to entitle her to dower. 
Thornburg v. Thornburg, 18 W. Va.’ 
522. (2) But where the husband 
becomes a habitual drunkard his wife 
is justified in leaving him and she is 
not thereby barred of her dower. 
ree v. Neely, 50 W. Va. 508, 40 SE 
68. See cases infra notes 69, 70. 
Homicide as affecting course of de- 
pike see Descent and Distribution § 


69. Owens v. Owens, 100 N. C. 240, 
6 SE 794. 
70. Eversole v. Eversole, 169 Ky. 


793, 185 SW 487, LRA1916E 593. 

71. U. S.—Barrett v. Failing, 111 
U. S. 523, 4 SCt 598, 28 L. ed. 505. 

Ala.—Hinson v. Bush, 84 Ala. 368, 
4 $ 410 [overr Williams v. Hale; 71 
Ala. §3]. 

Ark.—Wood v. Wood, 59 Ark. 441, 
27 SW 641, 48 AmSR 42, 28 LRA 
157; Kendall v. Crenshaw, 16 Ark. 


427. 

Ill.— Sisk v. Smith, 6 Ill. 505; 
Kent v. McCann, 52 Ill, A. 305. As to 
the rule by statute see infra § 138. 

Ind.—Chenowith v. Chenowith, 14 
Ind. 2. 

Ind. T.—In re Taylor, 5 Ind. T. 219, 
82 SW 727, 5 AnnCas 226. 

Iowa.—Dennis v, Harris, 153 NW 
343; Winch v. Bolton, 94 Iowa 573, 
63 NW 330; Boyles v. Latham, 61 
Iowa 174, 16 NW 68; Marvin v. Mar- 
vin, 59 Iowa 699, 18 NW 851; Mc- 
Craney v. McCraney, 5 Iowa 231, 68 
regs 702; Levins v. Sleator, 2 Greene 

Ky.—Bromley v. McCall, 174 Ky. 
415, 192 SW 507; Carr v. Carr, 92 Ky. 
552, 18 SW 453, 138 KyL 756, 36 AmSR 
614; McKean v. Brown, 83 Ky. 208, 7 
KyL 183; Cabell v. Cabell, 1 Metc. 


For later cases, developments and changes in the law see cutnulative Annotations, same title, page and note number. 


= Tee) 
‘ 


§§ 137-138] 


therefor,’? whether procured by the husband for 
the misconduct of the wife,’* or by the wife for the 
misconduct of the husband,’* unless it is otherwise 
A divorce a mensa 
et thoro does not dissolve the marriage contract, or 
affect the rights and obligations of the parties ex- 
cept as prescribed by statute,7® and therefore it 
cannot operate as a bar to the right of dower,’” ex- 
cept where the statute so provides.”8 
of a decree which sunders the marriage, destroys 
the status, and divorces absolutely the parties, can’ 
deprive a surviving wife of dower in lands of which 
An interlocutory decree 
Of course dower is not barred 
by a decree of divorce which is void for want of 


provided by the lex rei site.7 


her husband died seized.” 
does not bar dower.®° 


319; 
454. 
Me.—Moulton v. Moulton, 


Bourne y. Simpson, 9 B. Mon. 
76 Me. 


85; Lewis v. Meserve, 61 Me. 374; 
Stilphen v. Houdlette, 60 Me. 447. 
Mont.—O’Malley v. O’Malley, 46 


aout 549, 129 P 501, AnnCas1914B 


N. H.—Gleason vy. Emerson, 51 
WN. He 405. 

N. J.—Ludlow v. Ludlow, 10 N. J. 
i. J. 33%; Pullen v. Pullen,» 52-N. J. 
Hq. 9, 28 A 719; Calame v. Calame, 24 
N. J. Eq. 440 [aff 25 N. J. Eq. 548]. 

N. Y.—Price v. Price, 124 N. Y. 589, 
27° NBie333, 42) RAs 3595. In re Hn= 
sign, 103 N. Y. 284, 8 NE 544, 57 AmR 
717; Voke v. Platt, 48 Misc. 273, 276, 
96 NYS 725 [cit Cyc]; Reynolds v. 
Reynolds, 24 Wend. 193. 
ae ee v. Miltimore, 40 Pa. 
ee eenick v. Briggs, 11 Wis. 

Eng.—Frampton y. Stephens, 21 Ch. 
D. 164. 

[a] Reasons for rule.—(1) Where 
husband and wife are divorced a vin- 
eulo, the wife, after the husband’s 
death, is not a widow, and the widow 
alone at common law is entitled to 


dower. Kendall v. Crenshaw, 116 
Ark. 427, 173 SW 3938; Whitsell v. 
Mills, 6 Ind. 229. (2) Under Rev. 


Codes § 3642, providing that a di- 
voree shall restore the parties to 
the state of unmarried persons, a di- 
vorced woman cannot become the 
widow of her, former husband, and 
she can have no dower interest in his 
estate under § 3708, providing that 
a widow shall be endowed. O’ Malley 
v. O’Malley, 46 Mont.»549, 129 P 501, 
AnnCasi1914B 662. 

{b] Legislative divorce.—A legis- 
lative divorce, if valid, has the same 
effect in this respect as a judicial de- 
eree of divorce. Levins v. Sleator, 2 
Greene (Iowa) 604. 

72. Kessinger v. Schrader, 79 Kan. 
23, 98 P 236 (holding that where a 
husband purchased land while living 
apart from his wife and sold it asa 
single man, and the wife was after- 
ward granted a divorce, she cannot 
claim a half interest therein on the 
husband’s death, the statute of de- 
scents and distributions giving such 
interest only where the marriage sub- 
sists at the husband’s death). 

73. U. S.—Cheely v. Clayton, 110 
Dist Wipe SCt. 328,28 Tl. sed.298: 

Ala.—Hinson v. Bush, 84 Ala. 368, 
48 410. 

Ind.—Lash v. Lash, 58 Ind. 526. 
Iowa.—Hamilton v. McNeill, 
Iowa 470, 129 NW 480; 
v. McCraney, 5 Iowa 232, 68 AmD 


702 
76 Me. 


150 


Me.—Moulton v. Moulton, 
85; Stilphen v. Houdlette, 60 Me. 447 
(holding that an absolute divorce ob- 
tained by the husband deprives the 
wife of right of dower, although she 
subsequently obtains a divorce for 
the fault of her husband). 

74, Ark.—kKendall v. Crenshaw, 
116 Ark. 427, 173 SW 393. . 

Ind.—Fletcher v. Monroe, 145 Ind. 
56, 43 NE 1053 [cit Musselman v. 
Musselman, 44 Ind. 106; Hyatt v. 


McCraney | 
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er.86 


Hyatt, 33 Ind. 209; Conner v. Conner, 
29 Ind. 48; Coon v. Coon, 26 Ind. 189; 
Coxv. Cox, 4256"Ind.” 303" Chandler *v: 
Chandler, 13 Ind. 492; Hart v. Hart, 
11 Ind. 384; Stafford v. Stafford, 9 
Ind. 162; Rourke v. Rourke, 8 Ind. 
427; Rice v. Rice, 6 Ind, 100]. 

Iowa.—Hamilton vy. McNeill, 150 
Iowa 470, 129 NW. 480. 

N. J.—Calame v. Calame, 24 N. J. 
Eq. 440 [aff 25 N. J. Eq. 548]. 

N. Y.—Day v. West, 2 Hdw. 592. 


nphber ame es v. Briggs, 11 Wis. 
fal Where a marriage has been 


annulled by judicial decree upon the 
ground that when it was contracted 
the husband had a former wife liv- 
ing, who had absented herself for 
more than five successive years im- 
mediately preceding the second mar- 
riage, without being known by him 
to be living, the wife is not entitled 
to dower in real estate owned by the 
husband at the date of the decree. 
Price vy. Price, 124 N. Y. 589, 27 NE 
383, 12 LRA 359. 

75. Barrett v. Failing, 111 U. S. 
523, 4 SCt 598, 28 L. ed. 505. See also 
infra § 138. 

Foreign divorce see infra § 141. 

76. See generally Divorce § 451. 

77. Ky.—Rich v. Rich, 7 Bush 53; 
Lively v. Lively, 7 KyL 838. 

Md.—Hokamp v. Hagaman, 36 Md. 


5d, 
Mass.—Lakin y. Lakin, 2 Allen 
156 


45. 

Mich.—Killackey v. Killackey, 
Mich. 127, 120 NW 680, 683 [cit Cyc]. 

N. J.—Supreme Council A. L. H,. v. 
Smith, 45 N. J. Hq. 466, 17 A 770. 

N. Y.—Wait v. Wait, 4 N. Y. 95; 
Crain y. Cavana, 62 Barb. 109; Day v. 
West, 2 Edw. 592. 

N. C.—Taylorv. “Taylor, 93 UN.<€: 
418, 53 AmR 460; Rogers v. Vines, 28 
INFLEH29 35 

Tenn.—Howell v. Thompson, 95 

Jarnigan v. 


Tenn, 396, 32 SW 309: 
Jarnigan, 80 Tenn, 292. 


78. Gallagher v. Gallagher, 101 
Wis. 202, 77 NW 145. 
79. Bourne y. Simpson, 9 B. Mon. 


(Ky.) 454; Van Cleaf v. Burns, 118 
N. Y. 549, 23 NE 881, 16 AmSR 782; 
In re Ensign, 103 N. Y. 284, 8 NE 544, 
57 AmR 717; Shiffer v. Pruden, 64 
N. Y. 47; Bryon v. Bryon, 134 App. 
Div. 320, 119 NYS 41. 

80. Bryon v. Bryon, 134 App. Div. 
320, 119 NYS 41. 

Sli0 Cheely ~v: “Clay.ton, 4110 -Uiss. 
701, 4 SCt 328, 28 L. ed. 298; Dennis 
v. Harris, (Iowa) 153 NW 343; Carr 
Van Cart, Couey. bo2,) 8 ISIWe (45340 13 
Kyl 756, 86 AmSR 614;. Barberton 
Sav. Bank v. Belford, 14 Oh. Cir. Ct. 
NES 24, 32) OheCir) Cts 74. 

Validity of divorce decrees. see Di- 
voree § 404 et seq. 

82. Dennis v. Harris, (Iowa) 153 
NW 343; Wright v. Wright, 8 N. J. 
Eq. 143. 

83. Miltimore v. Miltimore, 40 Pa 
151; Carr v. Carr, 92 Ky. 552, 18 SW 
453, 18 KyL 756, 26 AmSR 614. 


84. Conn.—Stilson y. Stilson, 46 
Conn, 15. 
Tll.—Doyle v. Doyle, 268 Ill. 96, 108 


NE 796; Kirkpatrick v. Kirkpatrick, 
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jurisdiction or otherwise,*! or which is set aside be- 
cause fraudulently obtained by the husband in his 
lifetime ;*? but this does not apply where the decree 
is merely voidable and has not been set aside.** 

[§ 1388] b. Statutes Changing Rule. 
press statutory provision in many jurisdictions, a 
wife who procures a divorcee for the misconduct of 
her husband shall be protected in her dower rights,** 
her interest in his estate attaching in the same man- 
ner as if he were dead.®° In some jurisdictions it is 
also provided, or left as in the absence of any stat- 
ute, that a divorce procured by the husband for the 
wife’s misconduct bars absolutely her claim for dow- 
In some states divorce for the misconduct. of 
either party bars dower, but provision is made by 


By ex- 


197 Tll. 144, 64 NE ,26%7; Adams v. 
Storey, 135 Ill. 448, 26 NE 582, 25 Am. 
SR 892, 11 LRA 790; Gcrdon v. Dicki- 
son, 131 Tl. 141, 23 NE 439; Kent v. 
McCann, 52 Ill. A. 305. 

Md.—Schnepfe v. Schnepfe, 124 Mad. 
330, 92 A 891, AnnCas1916D 988; Ho- 
kamp v. Hagaman, 36 Md. 511. 

Mass.—Seaman v. Harmon, 192 
Mass. 5, 78 NE 301; Davol v. How- 
land, 14 Mass. 219. 

Mich.—Bowles v. Hoard, 71 Mich. 
150, 39 NW 24; Friend v. Friend, 53 
Mich. 543, 19 NW 176, 51 AmR 161. 


Minn.—Linse v. Linse, 98 Minn. 
248, 108 NW 8; Holmes v. Holmes, 
54 Minn. 352, 56 NW 46. 


Mo. —White v. Ingram, 110 Mo, 474, 
19 SW 827; Hunt v. Thompson, 61 
eer 148; Seales vy. Scales, 65 Mo. A. 
292. 

Nebr.—Tatro v. Tatro, 18 Nebr. 395, 
25 NW 571, 53 AmR 820. 

N. Y.—Van Blaricum v. Larson, 205 
N. Y. 355, 98 NE 4&8, 41 LRANS 219, 
AnnCasi913E 553 [aff 146 App. Div. 
278, 1830 NYS 925]; Wait v. Wait, 4 
N. Y. 95; Forrest v. Forrest, 13 N. Y. 
Super. 102, 3 AbbPr 144. 

Oh.—Goodwin v. Goodwin, 19 Oh. 
Cir? Ct. N.) S.21353 Hand veikKibler; 15 
Oh; Gind Ct NiS: 360: 

[a] Order directing relinquish- 
ment of dower.—When a divorce is 
granted to the wife for the fault or 
misconduct of the husband, her right 
of dower is not lost, and the court is 
accordingly not authorized in such a 
case to require of her the relinquish- 
ment of her*dower. Scales v. Scales, 
65 Mo. A. 292. 

[b] Lands conveyed before di- 
vorce.—A wife who has obtained a di- 
voree a vinculo for the adultery of 
her husband is nevertheless entitled 
to dower in all the lands of which 
he was seized during coverture, al- 
though he may have conveyed them 
before the divorcee. Davol v. How- 
land, 14 Mass. 219. 

{e] A husband’s agreement to 
make provision for his child is not 
an assignment of any part of his 
estate to his wife within the meaning 
of a statute providing that, in case 
of divorce where the wife is the inno- 
cent party and no part of the estate 
of her husband was assigned to her 
for her support, she shall have dower. 
Stilson v. Stilson, 46 Conn. 15. 

85. White v. Warren, 214 Mass. 
204, 206, 100 NE 1103 (where it was 
said: ‘Upon the granting of a di- 
voree plaintiff’s right of dower be- 
came a legal estate to the same ef; 
fect as if the marriage relation had 
then been terminated by the death of 
the defendant’); Linse v. Linse, 98 
Minn. 248, 108 NW 8; Holmes v. 
Holmes, 54 Minn. 352, 56 NW 46; 
Tatro v. Tatro, 18 Nebr. 395, 25 NW 
571, 58 AmR 820. See also supra § 
114. 

86. Ark.—Wood v. Wood, 59 Ark. 
Pe 27 SW 641, 43 AmSR 42, 28 LRA 
Lots 

Tll.—Doyle v. Doyle, 268 Ill. 96, 108 
NE 796; Zimmerman v. Zimmerman, 
242 Tll. 552, 90 NE 192; Rendleman v. 
Rendleman, 118 Ill. 257, 8 NE T1383 
Jordan. v. Clark, 81 Ill. 465. 
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statute for an immediate disposition of the hus- 
band’s property by way of alimony in lieu of dow- 
Statutes prescribing or changing the dower 
rights of a woman in case of divorce do not oper- 


eras 


ate retrospectively.®® 
Sel 391] ees 
vorce. 


rights.%° 


plication changes the rule.%” 


Me.—Moulton vy. ,Moulton, 76 
85; Stilphen v. Houdlette, 60 
447 


Mo.—White v. Ingram, 110 Mo. 
hea 827; Gould v. Crow, 57 Mo. 

N. Y.—Price v. Price, 124 N. Y. 589, 
27 NE 383, 12 LRA 359; Van Cleaf v. 
Burns, 118 N. Y..549,°23-NE 881, 16 
AmSR 782; Schiffer vy. Pruden, 64 
INS Wirt. 

Oh.—Mansfield v. McIntyre, 10 Oh. 
27 (holding, however, that the provi- 
sion in this state only applies to di- 
vorces granted under the statute of 
the state). 

{a]) The word “misconduct” as 
used in the New York statute (1) re- 
fers only to that kind of misconduct 
recognized by law as a_ sufficient 
ground for divorce. Price v., Price, 
124 N. Y. 589, 27 NE 383, 12 LRA 
859. (2) The statute does not relate 
to the rights of persons whose mar- 
riages are annulled, but only to those 
of persons divorced for adultery. 
Price v. Price, supra [rev 54 Hun 349, 
7 NYS 474, 33 Hun 76]. 

{b] Where a divorce is first 
granted the husband for the fault of 
the wife (1) the judgment bars the 
wife’s dower, although the wife is 
subsequently granted a divorce for 
the fauit of the husband. Stilphen v. 
Houdlette, 60 Me. 447. (2) This is 
true in the case of cross libels, where 
they are heard together, and the 
court first grants the husband a di- 
vorce on his libel, and then on the 
next day grants the wife a divorce 
on her libel. Moulton vy. Moulton, 76 
Me. 85. 

{c] Antenuptial contracts. — (1) 
Where by the terms of an antenup- 
tial contract a certain sum 
vided for the wife, to be paid out of 
the personal estate of the husband, as 
a substitute or equivalent for dower 
in case she survives him, a divorce 
granted to the husband for the fault 
or misconduct of the wife will bar 
any claim against his estate under 
such contract. Jordan v. Clark, 8&1 
Ill. 465. (2) The rule is otherwise 
under an antenuptial contract not so 
conditioned. Saunders vy. Saunders, 
144 Mo. 482, 46 SW 428. 

.[{d] Where the court had no juris- 

diction of either the person of the 
wife or the land, her dower is not 
affected. Dcerr v. Forsythe, 50 Oh. 
St. 726, 35 NE 1055, 40 AmSR 703; 
Barberton Sav. Bank Co. v. Belford, 
t-Oh. Cir, Ctl Ns 'S. 24-382> Oh) Cit, 
Ct. 574. 

87. Stewart v. Stewart, 43 Ga. 294; 
McKean v. Ferguson, 51 Oh. St. 207, 
42 NE 254; King v. King, 9 Oh. Cir. 


Me. 
474, 


Gr, 40d, 44Oh. Cire Decry 1s -Hootesy 
Worthington, 4 Oh. Dee. (Reprint) 
500, 2 ClevLRep 274; Gallagher v. 


Gallagher, 101 Wis. 202, 77 NW 145 


Dower in Lands Acquired after Di- 
A wife can have no dower in lands acquired 
by her husband subsequent to the termination of 
the marriage relation by a divorce.*® 

[§ 140] d. Effect of Remarriage. 
statute a divorced wife is entitled to dower in her 
former husband’s real estate, such right will be 
protected notwithstanding the remarriage of the 
husband, the dower rights of the second wife being 
subject to the encumbrance of the first wife’s prior 
And the wife’s subsequent remarriage 
does not preclude recovery of dower in the estate 
of her former husband,** unless there is some stat- 
utory provision which expressly or by necessary im- 


is pro- 


DOWER 
[§ 141] e. 


Effect of Foreign Divorce. 
dower in lands is governed by the law of the place 
where the land lies,®* the question whether a valid 
divorce granted by the court of 4 state other than 


[§§ 138-141 1 


Since 


that in which the lands of the husband are situated 


If under the 


Me.) (divorce a mensa et thoro). 


{a] In Ohio the wife must con- 
sent to a decree substituting ali- 
mony. viking. wis King, 9; Oh Cir. Cr, 
191, 4 Oh. Cir. Dec. 1; Foote v. Worth- 
ington, 4 Oh. Dec. (Reprint) 500, 2 
ClevLRep 274. 

Disposition of real estate upon di- 
vorce see Divorce §§ 770-788. 

Right of dower absolute on divorce 
see supra § 114. 

88. Whitsell v. Mills, 6 Ind. 229; 
Curtis v. Hobart, 41 Me. 230; Wait v. 
Wait, 4 N. Y. £5 [rev 4 Barb. 192]. 

89.. In re Ensign, 103 N. Y. 284, 
8 NE 544, 57 AmR 717 [aff 37 Hun 
152]; Nichols v. Park, 78 App. Div. 
95, 79 NYS 547; Kade v. Blauber, 16 
AbbPrNS 288, 48 HowPr 382. 

{a] Entry of decree.—The wife’s 
right of dower attaches to the lands 
of which the husband was seized at 
the time of the entry of the decree. 
Kirkpatrick v. Kirkpatrick, 197 Ill. 
144, 64 NE 267. 

90. -Stahl v. Stahl, 114 Ill. 375, 2 
NE 160; Starbuck v. Starbuck, 62 
App. Div. 437, 71 NYS 104 [rev on 
other grounds 173 N. Y. 503, 66 NE 
193) 493 AmSR. (631745 Kine) -veeKin's; 
SLOhn Cir sCtr19 1,4 Oh Cire DeCrwk. 

91. Chrisman v. Linderman, 202 
Mo. 605, 100 SW 1090, 119 AmSR 822, 
10 LRANS 1205; McGill v. Deming, 44 
Oh. St. 645, 11 NE 118; Lamkin v. 
Knapp, 20 Oh. St. 454. 

92. Rice v. Lumley, 10 Oh. St. 596 
(holding that under a statute allow- 
ing dower to a widow who was the 
wife of the decedent at the time of 
his death a wife who had married 
again after a divorce for the hus- 
band’s fault is the wife of her second 
husband and could not take dower as 
the widow of the first). 

[a] In Missouri L. (1895) pp 185, 
186, amending the homestead law so 
as to make the widow’s homestead 
right determinable on her remar- 
riage, was not effective to deprive the 
widow of dower because of remar- 
riage. Chrisman y. Linderman, 202 
Mo. 605, 100 SW 1090, 119 AmSR 822, 
10 LRANS 1205. 

93. See supra § 14. 

94. U. S.—Barrett v. Failing, 111 
U.08. 523,74 SCt 598,28 Ted 505) 

Me.—Harding v. Alden, 9 Me. 140, 
23 AmD 549. 

Mo.—Gould v. Crow, 57 Mo. 200. 

N. Y.—Van Blaricum v. Larson, 205 
N. Y. 355, 98 NE 488, 41 LRANS 219, 
AnnCas1913E 553 [aff 146 App. Div. 
278, 130 NYS 925) Van Cleafi vy. 
Burns, 133 N. Y. 540, 30 NE 661, 15 
LRA 542; Van Cleaf v. Burns, 118 
N. Y. 549, 28 NE. 881, 16 AmSR 782; 
Starbuck v. Starbuck, 62 App. Div. 
43%) 271. ONYSs 104 free one other 
grounds 173 N. Y. 503, 66 NE 193, 93 
AmSR 631]. 

Oh.—MeGill v. Deming, 44 Oh. St. 


‘NS 


shall bar dower rights of the divorced wife depends 
exclusively on the law of the latter state,°* and a de- 
cree for divorce granted in one state will cut off 
the right of dower in the husband’s lands in an- 
other state unless the statutes of that state ex- 
pressly or impliedly preserve the right.%® 
statutes of the state where the land is situated pro- 
vide that a divorce shall bar dower, a valid foreign 
divorce will bar a divorced wife’s claim for dower 
in land situated in that state,°* provided it was ren- 
dered for the wife’s fault, or upon some other enu- 
merated ground,®? where that ig required by the 
local law to constitute a bar. 
not granted for the wife’s fault or on the enumer- 
ated grounds will not bar dower.®® 


If the 


A foreign divorce 


A foreign de- 


645, 11 NE 118; Rogers v. Taylor, 8 
Hee Dec, (Reprint) 666, 9 CincLBul 

Tenn.—Thomas v. King, 95 Tenn. 
60, 31 SW 983. 

“Under what circumstances an in- 
terest in land within this state shall 
be allowed a wife by way of dower 
is a question of policy which the 
state alone has power to decide, and 
no judgment of a foreign tribunal in 
and of itself can in any wise affect 
that question.” Van Cleaf v. Burns, 
ahs N. Y. 540, 548, 30 NE 661, 15 LRA 
542. 

{a] The legislature of a foreign 
state has no power to dissolve the 
marriage contract when the wife 
alone is resident within the state and 
subject to its jurisdiction, so as to 
affect rights of property in another 
state where the husband is actually 


resident. Todd v. Kerr, 42 Barb. 
QI esLr: 
95. Barrett v. Failing, 111. U. S: 


523, 4 SCt 598, 28 L. ed. 505; Chap- 
man vy. Chapman, 48 Kan. 636; 29 P 
1071; Hood v. Hood, 110 Mass. 463; 
Barber v. Root, 10 Mass. 260; Rogers 
v. Taylor, 8 Oh. Dec. (Reprint) 666, 
9 CincLBul 159. 

96. Hawkins v. Ragsdale, 80 Ky. 
353, 44 AmR 483; Thoms vy. King, 95 
Tenn. 60. 31 SW 983. 

97. Gould v. Crow, 57 Mo. 205. 

[a] In Ohio (1) a provision in the 
Divorce Act of 1824, that if a di- 
vorce is granted by reason of the ag- 
gression of the wife she shall be 
barred of her dower, was held not to 
apply to foreign divorces, but only to 
such as were granted in Ohio. Mans- 
field v. McIntyre, 10 Oh. 27. (2) But 
a similar provision in the Divorce 
Act of 18538 was held to apply to for- 
eign divorces. McGill v. Deming, 44 
Oh. St. 645, 11 NE 118 [dist Mansfield 
v. McIntyre, supra] (holding that a 
wife obtaining a divorce in Califor- 
nia for the fault of the husband was 
entitled, under the statute, to dower 
in his lands in Ohio). 

98. Harding v. Alden, 9 Me. 140, 
23 AmD 549; Van Blaricum v. Lar- 
son, 205 N. Y. 355, 98 NE 488, 41 LRA 
219, AnnCas1913E 553 [aff 146 
App. Div. 278, 130 NYS 925]; Van 
Cleaf v. Burns, 118 N. Y. 549, 23 NE 
881, 16 AmMSR 782; McGill v. Deming, 
44 Oh. St. 645, 11 NE 118. But see 
Voke v. Platt, 48 Misc. 273, 96 NYS 
625 (holding that, where a wife ob- 
tained a judgment for separation in 
New York, and thereafter procured a 
divorce in Kansas on the ground of 
cruelty, without personal service on 
the husband or his appearance, and 
afterward married, she cannot re- 
cover dower in lands thereafter ac- 
quired by the husband, or which he 
owned-rat the time of the divorce). 

{a] Application of rule.—A 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 141-145] 


eree of divorcee which is void for want of jurisdic- 
tion °° does not affect the right of dower.t A de- 
cree rendered in a state where the court had no ju- 


. risdiction of the person of the wife nor of the prop- 


erty in which she was interested does not affect her 
dower rights.? ; 

[§ 142] f. Bar by Agreement or Estoppel. Al- 
though by statute the wife may be entitled to dower 
after obtaining a divorce for her husband’s miscon- 
duct, her right to dower may be barred where, by 
agreement or by a consent decree in the divorce 
proceeding, she accepts alimony or other provision 
in lieu of dower.’ A release of dower pursuant to 
stipulation in a separation decree will estop the wife 
from claiming dower.* 

[§ 143] 14. Jointures—a. In General. A joint- 
ure, except as otherwise provided by statute,> is 
“fa competent livelihood of freehold for the wife, 
of lands or tenements, ete., to take effect presently 
in possession or profit after the decease of her hus- 
band for the life of the wife at the least.’’® When 
a marriage contract does not amount to more than 
a reservation of the right to dispose of the indi- 
vidual property at death, and no disposition is made 
by the parties, it is not a jointure which will bar 
the wife’s claim to dower.’ There are two kinds of 
jointure, legal and equitable.® 

[§ 144] b. Legal Jointures—(1) In General. 


foreign judgment of divorce for 
cause other than adultery, which has 
the effect of depriving the wife of 
dower in the state where it is ren- 


statute it may be 
well as real estate. 


Whether 


DOWER 


Va. 284, 36 SE 391, 
diverce defeats jointure 
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Prior to the statute of uses,® it was impossible to 
bar a widow of her dower by a jointure either be- 
fore or during marriage.t° The statute in effect 
fastened the legal estate to the use and attempted 
to combine both the legal and equitable estates in 
the person in whose favor the use had been declared. 
To avoid an endowment of the wife of all the hus- 
band’s estate, leaving her also her separate pro- 
vision, the statute provided that if lands were con- 
veyed for the benefit of a wife before marriage as 
her jointure she could not claim dower unless evicted 
from her jointure lands.1t_ The provisions of this 
act have been substantially adopted as a part of the 
statute law of nearly all the states, with conditions 
and requirements conforming to a greater or less 
extent with those of the original statute of uses.™ 
Since the enactment of this statute, dower may be 
barred by settling upon the wife previous to mar- 
riage a provision to be accepted by her in lieu of 
dower,'® and it is immaterial that the person upon 
whom the jointure is settled is an infant.1* Some 
statutes provide for an election between dower and 
jointure in certain eases.® 

[§ 145] (2) Requisites of Legal Jointure. Four 
requisites are prescribed by the original statute, and 
are either expressly enacted as a ‘part of the stat- 
utes of the several states upon the subject or are 
declared by the courts to be the law in this country, 


3 SW 849; Perry v. Perryman, 19 Mo. 
469; Logan v. Phillipps, 18 Mo. 22. 
Nebr.—Fellers v. Fellers, 54 Nebr. 


of personalty as 
Land v. Shipp, 98 
50 LRA 560. 


.(Code §§ 227¢, 


dered, will not have such effect in 
New York, the New York statute 
providing that the wife shall have 
no dower where the divorce was ob- 
tained by her husband for her adul- 
tery. Van Cleaf v. Burns, 133 N. Y. 
540, 30 NE 661, 15 LRA 542. 

99. Validity of foreign divorce see 
Divorce § 824 et seq. 

1, Colvin-v. Reed, 55 Pa. 375.--; 

2. Doerr v. Forsythe, 50 Oh. St. 
726, 35 NE 1055, 40 AmSR 703; Bar- 
berton Sav. Bank Co. v. Belford, 32 
ans Cir VCt.1574,614 Oh? CirsCt. N; S; 


Tll.—Adams v. Storey, 135 Ill. 
418, 26. NE 582, 25 AmSR 392, 11 LRA 
790: Marvin vy. Collins, 48 Ill. 156. 

Ky.—Bourne v. Simpson, 9 B. Mon. 
454. 

Mass.—White v. Warren, 214 Mass. 
204, 100 NE 1108. 

Nebr.—Tatro v. Tatro, 18 Nebr. 395, 
25 NW 571, 53 AmR 820. 

N. Y.—Witthaus v. Schack, 105 
N. Y. $32, 11 NE 649, 26 NYWklyDig 
346 [rev 38 Hun 560]. 

4 Schlesinger v. Klinger, 112 App. 
Div. 853, 98 NYS 545 (under Real 
Prop. L. [1896] § 186). 

5 See statutory provisions. 

[a] Under Kentucky statutes (1) 
the term “jointure” has been held to 
denote any species of estate, in real 
or personal property, created by 
conveyance or devise, intended to be 
in lieu or satisfaction of dower. 
Tevis v. McCreary, 3 Mete. 151; Yan- 
cey v. Smith, 2 Mete. 408. (2) It 
means such an estate as may be con- 
veyed or devised to the wife in lieu 
of dower. Pepper v. Thomas, 85 Ky. 
539, 4 SW 297, 9 KyL 122. 

{b} Under the Maine statute the 
term has been held to be used in its 
well-known and_ established legal 
sense. Vance v. Vance, 21 Me. 364. 

{c] In the Nebraska statute the 
term signifies an estate or property 
settled on a woman in consideration 
of marriage and to be enjoyed by her 


after her husband’s decease. Fellers 
v. Fellers, 54 Nebr. 694, 74 NW 
1077. 

[4d] Under the Virginia . statute 


2271), the jointure 
provided for differs from jointure at 
common law only in that under the 


see supra § 138 note 86 [c]. 

6. Coke Litt. 36b. See also 
Mo1an v. Stewart, 173 Mo. 207, 73 SW 
177; Saunders v. Saunders, 144 Mo. 
482, 46 SW 428 (where this definition 
is cited with approval). 

7. Whitehead v. Middleton, 3 Miss. 
692; Land v. Shipp, 98 Va. 284, 36 SE 
391,-50 LRA 560 (holding that a 
deed of separation, by which the par- 
ties agreed each to control their sep- 
arate property, and release their 
rights of dower and curtesy, cannot 
be considered a jointure). 

8. See infra §§ 144-147. 

9. 27 Hen. VIII c 10; Coke Litt. p 


webs 
Me.—O’Brien v. Elliot, 15 Me. 
128" "32 AmD 137. 

Mass.—Vincent v. Spooner, 2 Cush. 
467; Gibson vy. Gibson, 15 Mass. 106, 8 
AmD 94; Hastings v. Dickinson, 7 
Mass. 153, 5 AmD 384. 

Mich.—Matter of Pulling, 93 Mich. 
274, 52 NW 1116. 

Mo.—Logan y. Phillipps, 18 Mo. 23. 

N. Y.—-Graham v. Graham, 67 Hun 
329, 22 NYS 299 [aff 143 N. Y. 573, 38 
NE 722]. 

Pa.—Kennedy v. Nedrow, 1 Dall 
415, 1 Li ed. 202. 

Eng.—Vernon’s Case, 4 Coke 1, 76 
Reprint 845. 

Antenuptial settlements see infra § 
149 et seq. 

11. 2 Blackstone Comm. p 137. 

12. See statutory provisions; and 
cases infra note 138. See also infra 
§ 145. 

13. lige Ont. 
iff). 

Ark.—Bryan y. Bryan, 62 Ark. 79, 
34 SW 260. 

Conn.—Andrews vy. Andrews, 8 
Conn. 79. And see Carter’s App., 59 
Conn. 576, 22 A 320. 

Ill.—McGee v. McGee, 91 Ill. 548. 

Ky.—Pepper v. Thomas, 85 Ky. 539, 
4 SW 297, 9 KyL 122; Tevis v. Mc- 
Creary, 3 Metc. 151; Yancy v. Smith, 
2 Metc. 408. 

Me.—Vance v. Vance, 21 Me. 364. 

Mass.—Bigelow v. Hubbard, 97 
Mass. 195; Hastings v. Dickinson, 7 
Mass. 153, 5 AmD 34. 

Miss.—Whitehead v. Middleton, 3 
Miss. 692. 

Mo.—Martien v. Norris, 91 Mo. 465, 


Ala.—Green v. Green, 


694, 74 NW 1077. 

N. Y.—Withaus v. Schack, 105 N. Y. 
332, 11 NE 649; Graham v. Graham, 
67 Hun 329, 22 NYS 299 [aff 143 N. Y. 
573, 38 NE 722]. 

Oh.—Grogan v. Garrison, 27 Oh. St. 
50 [aff 1 Cine. Super. 302]. 
nea C.—Shelton vy. Shelton, 20 S. C. 

Tenn.—Woodward v. Woodward, 5 
Sneed 49. 

Va.—Craig v. Walthall, 14 Gratt. 
(55 Va.) 518; Ball v. Ball, 3 Munf. (17 
Wray 200.9. 

Eng.—Walker v. Walker, 1 Ves. 54, 
27 Reprint 887. See also 2 Black- 
stone Comm. p 137; 1 Washburn Real 
Prop. (6th ed) p 490. 

14. McCartee v. Teller, 2 Paige 
(N. Y.) 511 [aff 8 Wend. 2671; Drury 
v. Drury, 2 Eden 39, 28 Reprint 
810; Williams v. Chitty, 3), Ves.) JT: 
545, 30 Reprint 1148. 

15. See statutory provisions. 

[a] Indiana statute—Burns St. 
Annot. (1901) § 2663 provides that 
the jointure of a wife, if consisting 
of real estate, must not be less than 
a freehold estate in lands, to take ef- 
fect, in business or profit, imme- 
diately on the death of her husband, 
and § 2665 declares that if, before or 
after coverture, any such jointure or 
pecuniary provision shall be assured 
or given for her jointure in lieu of 
her right to one third of the lands 
of her husband, she shall elect with- 
in a year after her husband’s death 
whether she shall take such pecuni- 
ary provision or retain her statutory 
right to her husband’s land. It was 
held that, where a husband held only 
a life interest in certain real estate 
conveyed to plaintiffs at the time his 
wife joined in a contract of family 
settlement by which certain land was 
conveyed to her absolutely, she was 
not entitled, under such sections, to 
elect to repudiate the settlement un- 
der § 2665. Case vy. Collins, 37 Ind. A 
491, 76 NE 781. 

[b] Election where wife was in- 
fant.—Under Rev. St. (1899) § 2951, 
providing that, if any contract of 
jointure is made before marriage and 
during the infancy of the wife, the 
widow may, at her election, renounce 
such jointure, and have dower, an 
antenuptial agreement of jointure 


508 [19 C.J.] 


as follows: (1) The jointure must take effect im- 
mediately upon the death of the husband;?® (2) it 
must be for the wife’s own life at least, and not for 
the life of another, or for any term of years, or oth- 
er smaller estate;!7 (3) it must be made to herself 
and not to another in trust for her;1* and (4) it must 
be made in satisfaction of the whole dower and 
not of any portion of it, and should so appear in 
Whether the provision for the wife 
shall be regarded as having been made in satisfac- 
tion of dower is a question of intention to be deter- 
mined usually upon the face of the instrument.?? It 
is not necessary, however, that the provision be ex- 
pressly stated to be in lieu of dower. 
sufficient that it can clearly be deduced from the 
instrument that it was so intended.?+ 

(3) Made after Marriage. 
be a complete bar to dower must have been made 


the deed.?® 


[§ 146] 


barring dower was not subject to re- 
nunciation by the widow where she 
was not an infant at the time of its 
execution. Moran v. Stewart, 173 Mo. 
207, 73 SW 177. 

Jointure made after marriage see 
infra § 146. 

16. Ky.—Crump v. Crump, 107 SW 
7178, 32 KyL 1041 [quot Cyc]; Tevis v. 
McCreary, 3 Metc. 151.’ 

Me.—Vance v. Vance, 21 Me. 364. 

Mass.—Hastings v. Dickinson, 7 
Mass. 153, 5 AmD 34. 

Mich.—In re Pulling, 93 Mich. 274, 
52 NW 1116. 

Mo.—King v. King, 184 Mo. 99, 82 


SW poe 

N. Y.—Crain v. Cavana, 36 Barb. 
410; McCartee y. Teller, 2 Paige 511 
[aft 8 Wend. 267]. 

S. C.—Gelzer v. Gelzer, 8 S. C. Eq. 
387, 23 AmD 180. 

[a] The mere possibility of the 
jointure taking effect upon the death 
of the husband is insufficient. 
Caruthers v. Caruthers, 4 Bro. Ch. 
500, 29 Reprint 1010. 

{b] It must be such an estate as 
to certainty and kind (1) that the 
wife on the death of the husband 
may take possession thereof and hold 
it in severalty and not in common 
with others. Grogan vy. Garrison, 27 
Oh. St. 50. (2) Where the jointure is 
not absolutely and completely settled 
on the wife by deed, but rests on the 
articles or on her husband’s covenant, 
she may at her election disregard. it 
and claim dower. Woodward vy. 
Woodward, 5 Sneed (Tenn.) 49. 

17. Me.—Vance v. Vance, 21 Me. 


364. 
Mass.—Hastings v. Dickinson, 7 
Mass, 153, 5 AmD 34 


Mich.—In re Pulling, 93 Mich. 274, 
52 NW 1116. 

Va.—Land v. Shipp, 98 Va. 284, 36 
SE 391, 50 LRA 560. 

Eng. -_Creswell v. Byron, 3 Bro. Ch. 
362, 29 Reprint 584; Vernon’s Case, 4 
Coke 1, 76 Reprint 845. 

{a] Freehold estate necessary.— 
‘Under the statute 27, Hen. VIII, ¢ 
10 s 6, which is of force in this State, 
P. L., 51, this contract cannot oper- 
ate as a bar to the complainant’s 
right of dower, because, according to 
Lord Coke, nothing less than a free- 
hold estate, to commence in posses- 
sion at the death of the husband, set- 
tled upon the wife by way of join- 
ture, would be allowed as a substi- 
tute, under the provisions of that 
statute. Co. Litt., 36b.” Gelzer v. 
Gelzer, 8 S. C. Eq. 387, 388, 23 AmD 


Estate for widowhood.—(1) 
Where an antenuptial contract of 
jointure between two persons contem- 
plating marriage contained a provi- 
sion for the intended wife's support 
only during widowhood, and not for 
life, it was insufficient, either as a 
legal or equitable jointure, to bar 
dower. The provision must be for 


- DOWER 


[§.147] “c. 


It will be 


Jointure to 


her life without limitation or quali- 
fication, Moran vy. Stewart, 173 Mo. 
207, 73, SW 177. (2) An estate’ for 
he widowhood of the wife where the 
wife is a minor, is not sufficient as a 
jointure to bar dower. McCartee v. 
Teller; 2. Paige. “(N. WY.) SLL. [aff 8 
Wend. 267]. 

[c] Pecuniary consideration.—(1) 
An antenuptial agreement by which 
a woman, in consideration of five dol- 
lars and of love and affection, re- 
leases all her right of dower which, 
upon the death of her intended hus- 
band, she as his widow may have in 
his estate, is not sufficient to bar her 
dower therein. atter of Pulling, 
93 Mich. 274, 52 NW 1116. (2) Where 
by a marriage settlement the husband 
covenanted that the wife should have 
an annuity out of his estate in con- 
sideration whereof she covenanted not 
to demand dower, she was never- 
theless entitled to dower. Hastings 
v. Dickinson, 7 Mass, 153, 5 AmD 


34. 

18. Coke Litt. p 36b; Hervey v. 
Hervey, 1 Atk. 561, 26 Reprint 352, 21 
ERC 379. 

{a] Under the Illinois statute an 
estate in land conveyed to the hus- 
band and wife, or to the wife alone, 
or to any person in trust for both, 
or for the wife alone, for the pur- 
pose of creating a jointure for the 
wife in lieu of dower, with the wife’s 


assent, will bar the wife’s dower. 
pubbeniend v. Sutherland, 69 Ill. 
19. Crump v. Crump, 107 SW 778, 


32 KyL 1041; Pepper v. Thomas, 85 
Ky. 539, 4 SW 297, 9 KyL 122; Tevis 
v. McCreary, 3 Metce. (Ky.) 151; Yan- 
cy v. Smith, 2 Mete. (Ky.) 408; Wors- 
ley v. Worsley, 16 B. Mon. (Ky.) 455; 
King v. King, 184 Mo. 99, 82 SW 
101; Bealey v. Blake, 153 Mo. 657, 55 
SW 288; Farris v. Coleman, 103 Mo. 
352, 15 SW 767; Martien v. Norris, 91 
Mo. 465, 3 SW 849; Mowser v. Mow- 
ser, 87 Mo. 437; Perry v. Perryman, 
19 Mo. 469; Coulter v. Iyda, 102 Mo. 
A. 401, 76 SW 720; Land v. Shipp, 98 
Va, 2845) 36. SH. 391, 50), RAss85 60; 
Tinney v. Tinney, 3 Atk. 8, 26 Re- 
print 807; Vernon’s Case, 4 Coke 1, 
76 Reprint 845; Tracy’s Case, 1 Leon. 
311, 74 Reprint 283; Charles v. An- 
drews, 9 Mod. 151, 88 Reprint 371; 
Lawrence vy. Lawrence, 2 Vern. Ch. 


365, 23 Reprint 829, 10 ERC 344; 2 
Blackstone Comm. p 138. 
{a] Recital held sufficient.—(1) 


An antenuptial contract reciting a 
conveyance to the intended wife ‘fas 
jointure] and in full satisfaction of 
her whole dower’ in the husband’s 
estate precludes the wife from claim- 
ing dower. Bryan v. Bryan, 62 Ark. 
79, 34 SW 260. (2) So a recital that 
a conveyance of a tract of land was 
in lieu of dower ‘as her jointure in 
her said husband’s lands forever” is 
sufficient. Glass v. Davis, 118 Ind. 
593, 21 NE 319. 


[8§ 145-147 


before marriage. 22 Tf it is made after marriage the 
widow has her election either to accept it or to take 
her dower at common law.” 
the benefits provided for constitutes an election to 
accept the jointure in lieu of dower.** 

‘Equitable Jointures. 
of dower may be barred by an equitable jointure.”® 
While an equitable jointure does not require all 
the particularities of a jointure at law,?° it is essen- 
tial that it be made before marriage, or dower will 
not be barred thereby.?* 
to legal jointures,?* an equitable jointure to bar 
dower must be a provision to take effect in pos- 
session or profit immediately upon the death of the 
husband, and to continue during the life of the 
widow,?® unless the intended wife is of age and a 
party to the deed and consents to accept a less ad- 
vantageous provision in lieu of dower *°® either as 


But an acceptance of 


A wife’s right 


So, as is the case in regard 


20. Tevis v. McCreary, 3 Metc. 
(Ky.) 151. 

21. Tevis v. McCreary, 3 Mete. 
(CKGy sae ples 

22. 27 Hen. VIII c 10 § 9. 

23. U. S.—Bottomly v. Spencer, 36 
Fed. 732. 


N. Y.—McCartee v. Teller, 2 Paige 
511 [aff 8 Wend. 267]. 


Pa.—Kennedy v. Nedrow, 1 Dall. 
415, 1 L.. ed.,202. 

Va.—Land v. rage 98 Va. 284, 36 
SE 391, 50 LRA 560. 


Eng.—2 Blackstone Comm. p 138; 
Coke Litt. p 36b. 

[a] When election not required.— 
A statute providing that, if after 
marriage land shall be assured for 
the jointure of a wife in lieu of 
dower, the wife may elect whether 
to take such jointure or be endowed 
as provided for therein, but shall not 
be entitled to both, does not apply 
to a postnuptial agreement by which 
the husband and wife each released 
his or her dower in the other’s prop- 
erty, where there is. no actual con- 
veyance of land or jointure. There is 
under such circumstances ‘only the 
dower right in the lands of the de- 
ceased involved and no other prop- 
erty for her to accept in lieu there- 
of and no substitute for her dower 
rights, consequently there was noth- 
ing to call for an election on her 
part.” Edwards v. Edwards, 267 
Ti. £11) 115,) LOT NN8 47, 

24, Eves v. Booth, 27 Ont. A. 420, 
20 CanLTOceNotes 346 [dism app 30 
Ont. 689, 19 CanLTOccNotes 244]. 


soe Logan v. Phillipps, 18 Mo. 
26. Bottomly v. Spencer, 36 Fed. 
732; McGee v. McGee, 91 Ill. 548 


(holding that any reasonable provi- 
sion which an adult person before 
marriage agrees to accept in lieu of 
dower will amount to an equitable 
jointure, and will bar dower, although 
it may be wanting in some of the 
requisites of a legal jointure). And 
see Logan v. Phillipps, 18 Mo. 22 
(where it was said that a liberal con- 
struction will be indulged in sup- 
port of antenuptial contracts made as 
a substitute for dower; if the pro- 
vision is ample they will be upheld 
without any nice discrimination be- 
tween legal and equitable jointures). 
eee ae settlements see infra § 

27. Bottomly v. Spencer, 36 Fed. 
732; Bacon’s Abr. tit Dower. 

28. See supra § 145. 

29. Moran v. Stewart, 173 Mo. 207, 
73 SW 177; Crain v, Cavana, 36 Barb. 
(N. Y.) 410; McCartee v. Teller, 2 
Paige (N. Y.) 511 {aff 8 Wend. 267]. 

Whether jointure in lieu of dower 
is defeated by divorce see supra § 
138 note 86 [ec]. 

30. Garrard v. Garrard, 7 Bush 
(Ky.) 486; Vizod v. Londen, W. Kel. 
17,225 Reprint 473, 18 EngL&Eq 408 
note (annuity). ; 


For later cases, developments and changes i in the law see cumulative Annotations, same title, page and note number 


~ee? 


8 ee me ie ee, 


-§§ 147-149] 


to the time when the jointure is to take effect,*+ or 
as to the period for which it is to continue,®? in 
which event she will be barred of a recovery of her 
dower. In any event the provision to constitute an 
equitable jointure must be a reasonable and compe- 
tent livelihood for the wife, having reference to the 
circumstances and situation in life ‘of the parties, the 
value of the husband’s estate, and the value of the 
property received by the husband from or through 
his wife,** and it must be certain.2* In some states 
the distinction between legal and equitable jointures 
is abolished by statute, and any estate or pecuniary 
provision made for the wife’s benefit in lieu of 
dower will if assented to by her in the manner pre- 
scribed by statute constitute a legal bar of dower.?® 
[§ 148] d. Eviction or Deprivation of Jointure. 
If a wife is evicted of her jointure, she will be en- 
titled to dower as if no jointure had been made.*® 
By some statutes, if she is lawfully deprived of any 
part of her jointure, without any act of her own, 
she is entitled to indemnity out of her husband’s 
estate ;°7 but this does not entitle her to be indemni- 
fied for such loss by way of dower out of lands 
conveyed to third persons by the husband.*® 
31. Caruthers v. Caruthers, 4 Bro. 
Ch. 500, 29 Reprint 1010; 2 Scribner 
Dower (2d ed.) p 408. 
9 Mod. 


82. Charles v. Andrews, 
251, 88 Reprint 371; Rose v. Reynolds, 


41. 


DOWER 


Va. 142, 11 SE 993. 

Blackmon y. Blackmon, 16 Ala. 
633; Gould v. Womack, 
re Pulling, 93 Mich. 274, 52 NW 1116; 


[19 C. J.] 509 


[§ 149] 15. Antenuptial Settlements or Agree- 
ments—a. In General.*° It has been held that at 
common law the right of dower could not be waived 
or lost by an agreement in lieu of dower made be- 
fore marriage,*® upon the ground that the intended 
wife could not alien or dispose of her dower right 
in consequence of two maxims of the common law: 
(1) That no right can be barred before it accrues; 
and (2) that no right or title to an estate of free- 
hold can be barred by a collateral satisfaction.*+ 
There are, however, decisions which hold that a feme 
sole of full age and competent to contract may bar 
her dower by ‘antenuptial contract, the consideration 
of marriage, or of the settlement upon the wife of 
a portion of her intended husband’s estate in lieu of 
dower, being deemed sufficient.42 And in equity the 
general rule is that any reasonable and bona fide 
agreement made before marriage between parties 
competent to contract whereby the wife agrees to 
accept a reasonable provision in lieu of dower is 
valid and enforceable.t? The right to make ante- 
nuptial agreements settling property matters in ad- 
vance, while it should be carefully guarded against 
abuse, 1s a valuable personal right which should not 


ter v. Carpenter, 40 Hun 263; In re 
Scott, 156 NYS 960; Kennedy v. Mills, 
13 Wend. 553. 

N. C.—Brooks v. Austin, 95 N. C. 


2 Ala. 83; In 


1 Swanst. 446, 36 Reprint 459. 

33. Dworsky v. Arndtstein, 29 
App. Div. 274, 51 NYS 597; McCartee 
v. Teller, 2 Paige (N. Y.) 511 [aff 8 
Wend. 267]; Caruthers y. Caruthers, 4 
Bro. Ch. 500, 29 Reprint 1010. Com- 
pare Grogan v. Garrison, 27 Oh. St. 50 
[aff 1 Cine. Super. 302] (holding that 
it is not essential to the validity 
of the agreement that it give the wife 
as much as the law would give her, 
although where the interest given is 
less than one third of the husband’s 
lands the agreement does not prima 
facie operate as a good equitable 
jointure). 

84: McCartee v. Teller, 2 Paige 
GNES YY). Wola Latte. Sec WV ends 26.01% 
Caruthers v. Caruthers, 4 Bro. Ch. 
500, 29 Reprint 1010. 

35. McCartee v. Teller, 2 Paige 
(N. Y.) 511 [aff 8 Wend. 267]. 

386. Hastings v. Dickinson, 7 Mass. 
1538, 5 AmD 34; Ward v. Wilson, 1 
S. C. Eq. 401; Ambler v. Norton, 4 
Hen. & M. 
it is not essential to the validity of 
a jointure that it should be exempt 
from encumbrance, as the widow, if 
evicted of her jointure, has still a 
right to claim her dower). 

37. Grider v. Eubanks, 12 Bush 
(Ky.) 510; Tevis v. McCreary, 3 Metc. 


(Ky.) 151. 

88. Grider vy. Eubanks, 12 Bush 
(Ky.) 510. 

39. Antenuptial contracts general- 


ly see Husband and Wife [ 21 Cyc 
1243]. 

Jointure see supra §§ 143-148. 

40. Ala.—Blackmon v. Blackmon, 
16 Ala. 633; Gould v. Womack, 2 Ala. 
63. 

Ma.—Schnepfe v. Schnepfe, 124 Md. 
330, 92 A 891, AnnCas1916D 988. 

Mass.—Gibson v. Gibson, 15 Mass. 
106, 8 AmD 94; Hastings v. Dickin- 
son, 7 Mass. 153, 5 AmD 34 (holding 
that a marriage settlement, whereby 
a husband covenanted that his wife 
should have an annuity out of his 
estate, in consideration whereof she 
ecovenanted not to demand dower in 
his estate, did not bar her dower). 

Nebr.—Fellers v. Fellers, 54 Nebr. 
694, 74 NW 1077 (holding that the 
manner in which dower may be 
barred by an antenuptial agreement is 
regulated by statute; and in the ab- 
sence of any contravening equitable 
considerations the method prescribed 
by statute is exclusive). 

W. Va.—Hinkle v. Hinkle, 34 W. 


(14 Va.) 23 (holding that. 


Logan v. Phillipps, 18 Mo. 22; Rieger 


|v. Schaible, 81 Nebr. 33, 44, 115 NW 


560, 17 LRANS 866, 16 AnnCas 700 
[reh den 81 Nebr. 58, 116 NW 953, 17 
LRANS 866, and cit ‘Cycl; 2 Scribner 
Dower pp 253, 391. 

Jointures see supra §§ 143-148. . 

42. Culberson vy. Culberson, 37 Ga. 
296; Forwood v. Forwood, 86 Ky. 114, 
5 SW 361, 9 KyL 415. 
roe Ala.—Webb v. Webb, 29 Ala. 

Ark.—Bryan vy. Bryan, 62 Ark. 79, 
34 SW 260. 

Conn.—Selleck v. Selleck, 8 Conn. 
a3 note; Andrews v. Andrews, 8 Conn. 
ee v. Farrow, 1 Del. Ch. 
Ill.— Dickason y. English, 272 Il. 
368, 112 NE 65; Colbert v. Rings, 231 
Tll. 404, 83 NE 274; Kroell v. Kroell, 
219 Ill. 105, 76 NE 63, 4 AnnCas 801; 
Dunlop v. Lamb, 182 Ill. 319, 55 NE 
354; Christy v. Marmon, 168 Ill. 225, 
45 NE 150; Worrell v. Forsyth, 141 
Ill. 22, 30 NE 673; Spencer v. Board- 
man, 118 Il]. 553, 9 NE 330; Barth v. 
Lines, 118 Ill. 374, 7 NE 679, 59 AmR 
374; McMahill v. McMahill, 105 Ill. 
596, 44 AmR 819; McGee v. McGee, 91 
Tll. 548; Jordan v. Clark, 81 Ill. 465; 
Phelps v. Phelps, 72 Ill. 545, 22 AmR 
149; Sutherland v. Sutherland, 69 Ill. 
481. 

Ind.—Shaffer v. Shaffer, 90 Ind. 472. 

Iowa.—Rankin v. Schierick, 166 
Iowa 10, 147 NW 180; Lefebure v. 
Letebure, 143 Iowa 293, 121 NW 1025; 
Jacobs v. Jacobs, 42 Iowa 600. And 
see Ditson v. Ditson, 85 Iowa 276, 52 
NW 208. 

Me.—Wentworth v. Wentworth, 69 
Me.* 247. 
eaek .—Garrard v. Garrard, 7 Bush 

Md.—Schnepfe vy. Schnepfe, 124 Md. 
330, 92 A 891, AnnCasi916D 988; Naill 
v. Maurer, 25 Md. 532; Levering v. 
Heighe, 2 Md. Ch. 81. 

Mass.—Freeland vy. Freeland, 128 
Mass. 509; Butman v. Porter, 100 
Mass. 337; Tarbell v. Tarbell, 10 Al- 
len 278; Sullings v. Sullings, 9 Allen 
234. 


Mich.—Hockenberry v. Donovan, 
170 Mich. 370, 136 NW 389. 
Minn.—Desnoyer yv. Jordan, 27 


Minn. 295, 7 NW 140. 
Mo.—Logan v. Phillipps, 18 Mo. 22. 
Ne H.—In re Heald, 22 N. H. 265. 
Y.—Pierce v. Pierce, 71 N. Y. 
154, on AmR 22; Brown v. Brown, 117 
App. Div/<199; 102 NYS 291; Carpen- 


474; Cauley v. Lawson, 58 N. C. 132. 
Oh.—Mintier v. Mintier, 28 Oh. St. 
307; Grogan v. Garrison, 27 Oh. St. 
50; Murphy v. Murphy, 12 Oh. St. 
407; Stilley v. Folger, 14 Oh. 610. 

Pa.—Shoch v. Shoch, 19 Pa. 252; 
Ellmaker v. Ellmaker, 4 Watts 89. 

R. BT A Smith, 2 R. I. 244. 

S. C.—Cunningham v. Shannon, 25 
S. C. Eq. 135; Gelzer v. Gelzer, 8 S. C. 
Eq. 387, 23 AmD 180. 

Va.—Findley v. Findley, 11 Gratt. 
(52 Va.) 484; Charles v. Charles, 8 
Gratt. (49 Va.) 486, 56 AmD 155; 
Faulkner v. Faulkner, 3 Leigh (30 
Va.) 255, 23 AmD 264, 

W. Va.—Hinkle v. Hinkle, 34 W. 
Va. 142, 11 SE 993. 

Wis.—West v. Walker, 77 Wis. 557, 
46 NW 819. 

{aj Construction of agreements.— 
(1) An antenuptial contract, in which 
the wife agreed to surrender her 
right to dower or homestead in or to 
any property which should belong to 
the estate of her hus>dand, should be 
construed as meaning her interest in 
his real estate only, and not in his 
personal property. Pitkin v. Peet, 87 
Iowa 268, 54 NW 215, 216. (2) An 
agreement in an antenuptial contract 
that the land conveyed thereby to the 
wife shall be “in lieu and full satis- 
faction of her whole dower” pre- 
cludes her from claiming dower in 
land acquired by her husband after 
as well as before the marriage. Bry- 
an v. Bryan, 62 Ark. 79, 83, 34 SW 
260. (3) Under an antenuptial con- 
tract providing that the wife should 
receive, in lieu of dower for each 
year she might survive her husband, 
the interest on a certain sum, the 
taxes on the sum named must be paid 
by the widow out of the interest. Du- 
ee v. Dulaney, 105 Va. 429, 54 SE 


{b] Infant’s contract no bar.— 
Shaw v. Boyd, 5 Serg & R. (Pa.) 309, 
9 AmD 368. 

[c] Compliance with contract nec- 
essary.—If by an antenuptial con- 
tract it is provided that the husband 
shall make a certain settlement upon 
his wife, by will, in lieu of dower, 
and he omits to do so, she may claim 
the property exempted by statute. 
A provision in the will, which is not 
a full compliance with the antenup- 
tial contract, will not bar the widow 
of her exemption. Sheldon vy. Bliss, 
SPINE Bs weds 

[d] Effect of nonsupport.—A con- 
tract to marry on condition that the 


510 [19C.J.] 


be interfered with or regulated destructively, or its 
exercise looked upon with disfavor.4* But to be ef- 
fectual as a bar the provision must be clearly shown 
in the instrument itself to have been made in lieu 
And if there is a rea- 
sonable doubt as to whether an antenuptial agree- 
ment was made4n lieu of dower the widow will take 
both dower and the provision made for her by such 
In view of the confidential relation, a 
man is bound to use the utmost good faith in induce- 
ing his prospective wife to execute an antenuptial 
agreement waiving her dower rights.** 
visions of a statute that a jointure is a bar of dower 
do not ordinarily deprive an intended wife of the 
power to bar her dower by any other form of ante- 


or in satisfaction of dower.*® 


agreement.*® 


wife should receive no portion of the 
husband’s property which he then 
possessed does not preclude her from 
demanding dower even from a pur- 
chaser, it appearing that the hus- 
band had not performed his duties as 
husband, but on the contrary had 
deserted his wife for ten years be- 
fore his death, leaving her without 
means of support except from her 


daily labor. Spiva v. Jeter, 30 S. C. 
Eq. 434. 
[e] Insolvency of husbkand’s es- 


tate.—Where an antenuptial contract 
is supported by a sufficient consider- 
ation, marriage and mutual cove- 
nants of the contracting parties that 
neither should make any claim 
against the estate of the other, the 
fact that the contract contains an 
additional clause providing for a 
payment to the wife on the husband's 
death, which was not paid because of 
the insolvency of his estate, does not 
in any way affect the validity of the 
contract. “The fact that she was to 
receive payment in money after her 
husband’s death, in addition to the 
other consiGerations for the _ relin- 
quishment of her dower, could not 
prevent the relinquishment from tak- 
ing etfect, as it otherwise would have 
done.’ Dickason v. English, 272 Il. 
368, 372, 112 NE 65. 

Equitable jointure see supra § 147. 

44. Bibelhausen v. Bibelhausen, 
159 Wis. 365, 375, 150 NW 516 [cit 


Cyc]. 
45. Iowa.—Nesmith v. Platt, 137 
Iowa 292, 114 NW 1053 (agreement 


held to bar dower). 

Mo.—Rice v. Waddill, 168 Mo. 99, 
67 SW 605; Dudley v. Davenport, 85 
Mo. 462; Perry v. Perryman, 19 Mo. 
469; Lowe v. Lowe, 163 Mo. A. 209, 
146 SW 100, 

N. J.—Cowdrey v. Cowdrey, 72 N. 
J. Eq. 951, 67 A 111, 12 LRANS 1176 
[mod 11 N. J. Eq. 353, 64 A 231; 
In re Dowe, 68 N. J. Eq. 11, 64 


803. 
ING YS 5 Johns. 
Ch. 482, 9 AmD 318. See Brown v. 


Brown, 117 App. Div. 199, 102 NYS 
291 (where certain payments con- 
tracted for were held to be in addi- 
tion to, and not in lieu of, dower). 
W. Va.—Hinkle v. Hinkle, 34 W. 


Va. 142, 11 SE 993. 
Eliott, 27 U. C. 


Ont.—Gilkison v. 
OmBieoo: 

[a] Provision held not to bar dow- 
er.—An antenuptial agreement that 
the wife shall exclusively enjoy prop- 
erty held by her as dowress and ad- 
ministratrix of her former husband, 
there being no provision that such 
agreement was in lieu of dower, will 
not bar her claim to. dower in the es- 
tate of the second husband. Swaine 
Veimerine,) bi Johns. .Ch CGNs ¥.) «482509 
AmD 318. 

46. Brown v. Brown, 117 App. Div. 
199, 102 NYS 291. 

47. Rankin v. Schiereck, 166 Iowa 
10, 147 NW 180; In re Devoe, 113 
Iowa 4, 84 NW 923; Fisher v. Koontz, 
110 Iowa 498, 80 NW 551; Graham v. 
Graham, 67 Hun 329, 22 NYS 299 [aff 
143 N..Yo 573,238 NE 722). 


DOWER 


[§ 151] «. 


The pro- | vision. 


48. Ill—Barth vy. Lines, 118 Ill. 
374, 7 NE 679, 59 AmR 374; McGee 
v. McGee, 91 Ill. 548. 

Md.—Naill v. Maurer, 25 Md. 532. 

Mich.—Hockenberry v. Donovan, 
ue Mich. 370, 380, 1386 NW 889 [eit 

yc}. 

Mo.—Logan v. Enipey 18 Mo. 22. 

Mont.—Hannon Hannon, 46 
Mont. 253, 127 P 466, AnnCasi1914B 
616 [cit Cyc]. 

Nebr.—Rieger v. Schaible, 81 Nebr. 
33, 44, 115 NW 560, 17 LRANS 866, 
16 AnnCas 700 [reh den 81 Nebr. 58, 
116 NW 953, 17 LRANS 866 (overr 
without mention Fellers vy. Fellers, 54 
Nebr. 694, 74 NW 1077), and cit Cyc]. 
‘ Oh.— Stilley v. Folger, 14 Oh. 

10. 

S. C.—Gelzer v. Gelzer, 8. S.-C. Ea. 
387, 23 AmD 180. 

Wis. —Bibelhausen vy. Bibelhausen, 
159 Wis. 365, 375, 150 NW 365 [quot 


Cyc]. 

49. Desnoyer y. Jordan, 27 Minn. 
295. 7 NW 140. 

50. Schnepfe v. Schnepfe, 124 Md. 


330, 92 A 891, AnnCas1916D 988. 

51. See statutory provisions. 

[a] Maine.—Before marriage, par- 
ties have always had the authority, 
within certain well-defined limits, by 
special stipulations fairly and under- 
standingly entered into inter sese, to 
vary the property interests which 
each, by virtue of the marriage, ac- 
quires in the other’s estate. Almost 
any bona fide antenuptial contract 
made to secure the wife, either in 
the enjoyment of her own property or 
a portion of that of her husband, 
either during coverture or after his 
death, will be enforced in equity. 
Rev. St. c 61 § 6 adopted the rules 
which have been so long established 
in equity, and now parties contem- 
plating marriage may determine their 
property rights and bar their respec- 
tive interests at will. Wentworth v. 
Wentworth, 69 Me. 247. 

[b] New York.—Under 1 Rev. St. 
p 741 § 11, which permits the hus- 
band to settle on his-intended wife, 
with her assent, a pecuniary provi- 
sion in lieu of dower, a valid jointure, 
or pecuniary provision in the nature 
of jointure, must be supported by 
some valuable consideration, as a 
compensation for the wife’s dower 
right; and an antenuptial contract by 
which the intended wife releases her 
dower interest, worth eight thousand 
four hundred dollars, for a purely 


nominal consideration, is not binding 
on her. Graham vy. Graham, 67 Hun 
329, 22 NYS 299 [aff 143 N. Y. 573, 38 
NE 722]. 

Asa Ala.—Gould v. Womack, 2 Ala. 

Ill.—Taylor v. Taylor, 144 Ill. 436, 
So 532. 

Towa.—Peet v. Peet, 81 Iowa 172, 46 
NW 1051. 

Mich.—In re Pulling, 93 Mich. 274, 
52 NM 1116. 

N. Y.—Graham v. Graham, 143 
N. Yio 578,.38 N-722) [aft 67 Eun 
329, 22 NYS 299]; Ennis v. Ennis, 48 
Hun 11, 15 NYSt 243. 


Oh.—Johnson y. Johnson, 1 Oh. Cir. 


nuptial contract.** 
nuptial contract has been entered into cannot affect 
the rights of the parties as stipulated by it.*® 

Effect of separation. 
has separated from her husband is not sufficient to 
defeat her enforcement of an antenuptial contract.®° 

[§ 150] b. Statutory Provisions, 
risdietions special statutes varying somewhat in 
their provisions have been enacted authorizing ante- 
nuptial contracts in heu of dower.** 
Fairness and Reasonableness of Pro- 
An antenuptial agreement making provision 
for the wife in lieu of dower must be reasonable in 
itself and founded on adequate consideration.®? It 
must be made fairly, without fraud or Tee 


‘consideration. 


[§§ 149-151 


Statutes enacted after an ante- 
The mere fact that a wife 


In some ju- 


Ct. 5205 al Oh. ee Dec. 


629, 1 LRA 422. 

W. Va.—Hinkle v. Hinkle, 34 W. 
Va. 142, 11 SE 9932. 

[a] Adequacy of consideration.— 
(1) Where, under an _ antenuptial 
agreement, the wife, on the husband’s 
death, received a little over one third 
of the husband’s estate, three thou- 
sand eight hundred dollars, and she 
had no property of her own when 
married, the contract, whereby she 
released her dower, is reasonable and 
valid. Lowe v. Lowe, 163 Mo. A. 
209, 146 SW 100. (2) Marriage in 
connection with mutval releases of 
all rights and interest of each in the 
property of the other is a sufficient 
Andrews v. Andrews, 
8 Conn. 79; Dickason v. English, 272 
Ill. 868, 112 NE 65; Colbert v. Rings, 
L3L Tu 40482) NE 24 Barthes 
Lines, 118 Ill. 374, 7 NE 679, 59 AmR 
374; Mallow vy. Eastes, 179 Ind. 267, 
100 NE 836; Jacobs v. Jacobs, 42 
Iowa 600; Naill v. Maurer, 25 Md. 
532; Freeland v. Freeland, 128 Mass. 
509; Rieger v. Schaible, 81 Nebr. 33, 
115 NW 560, 17 LRANS 866, 16 Ann 
Cas 700 [reh den 81 Nebr. 58, 116 
NW 953, 17 LRANS 866]; Davis v. 
Wood, 10 NYS 460 (holding valid an 
agreement that neither of the parties 
should have any interest, present or 
future, in the estate of the other, 
where it appeared that the agreement 
was made in settlement of a suit 
brought by the wife for seduction un- 
der promise of marriage, the wife be- 
ing a young woman of twenty-one 
years and the husband an elderly man 
with three adult children); Cauley 
v. Lawson, 58 N. C. 132; Cummings 
v. Cummings, 25 R. I. 528, 57 A 302. 
But see Roberts v. Walker, 101 Mo. 
597, 14 SW 631 (holding that, where 
a husband always treated and dealt 
with his wife’s antenuptial property 
as her sole and separate estate, her 
assumption of the possession thereof 
on his death would have no signifi- 
cance as a part performance of a con- 
tract that on the husband’s death she 
should receive and take such of her 
former property as then _ remained 
in lieu of all claim for dower and 
homestead, and could form no consid- 
eration for any agreement or settle- 
ment of such property on her by way 
of jointure). (3) Marriage alone 
has been said to be sufficient. Ran- 
kin v. Schiereck, 166 Iowa 10, 147 
NW 180; Forwood v. Forwood, 86 Ky. 
114.5 SW _361, 9) Kyi) 4153) Nail wv. 
Maurer, supra: Gelzer v. Gelzer, 8 
S. C. Eq. 387, 23 AmD 180: Biebelhau- 
sen v. Biebelhausen, 159 Wis. 365, 150 
NW 516. (4) But this last has been 
denied. Hinkle v. Hinkle, 34 W. Va. 
142, 11 SE 993. 

{[b] Public policy demands that 
the wife be not left without suitable 
provision in lieu of dower for her 
support after her husband’s death. 
Farris v. Coleman, 103 Mo. 852, 15 
SW 767; Mowser v. Mowser, 87 Mo. 
437; Brandon v. Dawson, 51 Mo. A. 
ie Currys ¥..Curry,, LO? Eun. GNe oy.) 

66. 


"“Rop later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 151-153], 


and with a full understanding of its force and effect 
Such agreements will be 
regarded with the most rigid scrutiny and will not 
be enforced against the wife where the circumstances 
show that she has been overreached and deceived.** 
Owing to the confidential relations of the parties ** 
and the nature of the transaction, such an agreement 
is considered sufficiently suspicious to cast the bur- 
den of proof upon him who seeks to support it to 
show that he has taken no advantage of his influence 
or knowledge, and that the arrangement is fair and 
And especially is this so where the 
contract is apparently unjust or inequitable,°* or 
disproportionate to the means of the husband.®* A 
presumption of fraud may arise from a grossly in- 
adequate or manifestly unfair pecuniary provision.>® 
If the agreement is void in part it is inoperative in 


on the part of the wife.®® 


econscientious.°® 


toto.®° 
[§ 152] 
ment. 


53. Ala.—Webb v. Webb, 29 Ala. 
588 (sustaining a provision, although 
the wife’s interest thereunder was 
not as valuable as her dower, where 
there was no mistake, surprise, or 
fraud, and no great difference in such 
values); Gould v. Womack, 2 Ala. 83. 

Del.—Farrow v. Farrow, 1 Del. Ch. 
457. 

Tll.—Taylor v. Taylor, 144 Ill. 436, 
33 NE 532; Barth v. Lines, 118 Ill. 
374, 7 NE 679. 59 AmR 374 

Iowa.—Fisher v. Koontz, 110 Iowa 
498, 20 NW 551. 

Md.—Levering v. Heighe, 2 Md. Ch. 
81. 

Mass.—Butman v. Porter, 100 Mass. 
337; Tarbell v. Tarbell, 10 Allen 278. 

Mo.—Lowe v. Lowe, 163 Mo. A. 209, 
146 oe 100. 

N. Y.—Graham v. Graham, 143 
N. Y. 573, 38 NE.722 [aff 67 Hun 329, 
O2e NYS 2091+) biekee cv, lerce, 71 
NY. 154-27 ‘“AmR 22. 

N. C.— Taylor v. Rickman, 45 N. C. 
278 

Oh.—Stilley v. Folger, 14 Oh. 610; 
Ross v. Ross, 2 Oh. Dec. (Reprint) 
181, 2 WestLMonth 17. 

Pa.—Shea’s App., 121 Pa. 302, 15 
A 629, 1 LRA 422; Kline v. Kline, 57 
Pa. 120, 98 AmD 206; Kline’s Hst., 64 
Pa. 122. 


W. Va.—Hinkle v. Hinkle, 34 W. 
Va. 142, 11 SE 993. 
Eng.—Cobbett v. Brock, 20 Beav. 


524, 52 Reprint 706; Page v. Horne, 11 
Beav. 227, 50 Reprint 804. 

{a] Ratification of contract.—A 
wife cannot ratify, during coverture, 
an antenuptial contract to bar her 
dower executed on false representa- 
tions of her husband, nor can her acts 
during coverture be admitted in evi- 
dence to explain her acts after her 
husband’s death. Peaslee v. Peaslee, 
147 Mass. 171, 17 NE 506. 

54. Jordan v. Clark, 81 Ill. 465; 
ip1ercer va ebienrce, wile Newman Lot 2 
AmR 22; Shea’s App., 121 Pa. 302, 15 
A 629, 1 LRA 422; Tiernan v. Binns, 
92 Pa. 248; Kline’s Est., 64 Pa. 122; 
Kline v. Kline, 57 Pa. 120, 98 AmD 
206; Hinkle v. Hinkle, 34 W. Va. 142, 
en SE 993. See also cases supra note 
53. 

Palrnese of antenuptial contracts 
generally see Husband and Wife [21 
Cyc 1250] 

55. Graham rye Graham, 143 N. Y. 
573, 38 NE 722 [aff 67 Hun 329, 22 
NYS 2997; eee v. Pierce, 71 N. Y. 
154, 27 AmR 22; Shea’s App., 121 Pa. 
302, 15 A 629, 1 LRA 422: Kline v. 
Kline, 57 Pa. 120, 98 AmD 206. 

56. Achilles v. Achilles, 151 T11. 
136, 37 NE 693; Fisher v. Koontz, 110 
Towa 498, 80 NW 551; Bierer’s App., 
92 Pa. 265; Russell’s App., 75 Pa. 269; 
Spurlock v. Brown, 91 Tenn. 241, 18 
SW 868. 

57. Rankin v. Schierick, 166 Iowa 


10, 147 NW 180; Pierce v. Pierce, 71 


N. Y. 154, 27 AmR 22; Taylor v. Rick- 
[19 C. J.—33] 


d. Performance or Rescission of Agree- 
An antenuptial agreement will not operate 


DOWER 


rights.°? 


man, 45 N. C. 278; Page v. Horne, 11 
Beav. 227, 50 Reprint 804. 
58. Warner v. Warner, 
448, 85 NE 630; Murdock v. Murdock, 
219 Ill. 123, 76 NE’57; Taylor v. Tay- 
lor, 144 I11.°436, 33 NE 532; Pierce v. 
Pierce, 71 N.Y: 154, 27 AmR 22. 

59. Bibelhausen v. Bibelhausen, 
159 Wis. 365, 150 NW 516. 

[a] Evidence held insufficient to 
show fraud.—Rankin y. Schierick, 166 
Iowa 10, 147 NW 180. 

60. Zachman v. Zachman, 201 Il. 
380, 66 NE 256, 94 AmSR 180. 


61. Ill.—Brenner v. Gauch, 85 III. 
Sey oestrana v. Garrard, 7 Bush 
teeta reont v. Roberts, 34 Me. 
es Recnae tere v. Johnson, 23 Mo. 


561, 30 Mo. 72, 77 AmD 598 

Oh. —Finch vy. Finch, 10 Oh. St. 501. 

Vt.—Little v.’ Dwinell, 57, Vit. 301. 

[a] Sufficiency of performance.— 
(1) The execution of a conveyance in 
trust to a trustee to convey certain 
lands to a wife after the husband’s 
death is sufficient performance of an 
antenuptial agreement whereby the 
wife agreed to take such lands after 
the husband’s death in lieu of dower. 
Worrell v. Forsyth, 141 Ill. 22, 30 NE 
673. (2) Where the contract provid- 
ed that the parties should retain their 
respective estates, and that in, case 
of the husband’s death, the wife sur- 
viving, a certain sum should be paid 
her, and she covenanted to release 
all claims against his estate except 
the payment of such sum, it was held 
that upon the death of the husband 
without assets the wife was never- 
theless barred of dower. Freeland v. 
Freeland, 128 Mass, 509. 

62. In re Gangwere, 14 Pa. 417, 53 
AmD 554. 

[a] Right to rescind.—(1) A will 
whereby a husband gives his execu- 
tor unlimited power of sale and in- 
vestment does not authorize the wid- 
ow to rescind an antenuptial agree- 
ment providing that the wife should 
be paid an annuity in lieu of dower. 
Bannan’s App., 1 Walk. (Pa.) 1. (2) 
Nor will an additional postnuptial 
provision for a wife authorize the 
wife to disregard a valid antenuptial 
contract and elect to take dower in 
lieu of the provision made by the ad- 
ditional contract. West v. Walker, 
77 Wis. 557, 46 NW 819. 

Saar Ala.—Martin v. Martin, 22 Ala. 

Ark.—Pillow v. Wade: 31 Ark. 678; 
Countz v. Markling, 30 Ark. 17. 
fecon .—Stilson v. Stilson, 46 Conn. 

Del.—McCaulley v. McCaulley, 12 
Del. 102, 30 A 735. 

Ga.—Butts v. Trice, 69 Ga. 74 
(holding that a deed to a wife in-lieu 
of dower, accepted by the wife, will 


‘not bar dower unless ratified by her 


235 Ill.) 5 
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as a bar of dower unless its terms are fully exe- 
cuted by the husband.°* 
agreement throws the widow back upon her dower 


A valid rescission of the 


[§. 153] . 16.  Postnuptial Settlements or Agree- 
ments—a. In General. 
not bar her right of dower by an agreement with her 
husband entered into during coverture, for she is not 
at common law competent: to bind herself by such 
an agreement,®*? even when proceedings for divorce 
are pending,®* or though articles of separation have 
been entered into between the parties,°> nor could 
the result be accomplished indirectly by an agree- 
ment made between the husband, the wife, and a 
trustee of the latter.°° But equity will enforce such 
an agreement and exclude her from dower unless she 
relinquishes or accounts for the pecuniary benefits 
received by her as a consideration therefor,®* pro- 
vided it specifically appears that the settlement or 


At common law a wife ean- 


after his death). 

Iowa.—McKee v. Reynolds, 26 Iowa 
oe 

Ky.—Newby v. Cox, 81 Ky. 58. 
Me.—Rowe v. Hamilton, 3 Me. 63. 
And see Pinkham y. Pinkham, 95 Me. 
71, 49 A 48, 85 AmSR 392; French v. 
Peters. 33 Me. 396; Usher v. Richard- 
oo 29 Me. 415; Shaw v. Russ, 14 Me. 
432 

Md.—Hill v. Boland, 125 Md. 113, 
93 A 395, AnnCas1917A 46; Gebb v. 
Rose, 40 Md. 387. 

Miss.—Stephenson v. Osborne, 41 
Miss. 119, 90 AmD 358. 

Mo.—Roberts v. Walker, 82 Mo. 200. 

N, J.mEmery v. Neighbour, 7 N. J. 
E14 2>sireland venineland,, 43) eNews 
TO ee se AN ale oe 

N. Y.—Dworsky v. Arndtstein, 29 
App: Div.) 274, 52) NYS-597+-Grainy ve 
Cavana, 36 Barb. 410; Graham vy. Van 
Wyck, 14 Barb. 531; Townsend v. 
Townsend, 4 N. Y. Super. 711; New 
York L. Ins. Co. v. Mayer, 14 Daly 
318 [aff 108 N. Y. 655, 15 NE 444]; 
Wightman v. Schleifer, 18 NYS 551; 
Armstrong v. Armstrong, 1 NYSt 529; 
Guidet v. Brown, 3 AbbNCas 295, 54 
HowPr 409; Carson v. Murray, 3 
Paige 483. 

Oh.—Tate v. Tate, 19' Oh. Cir. Ct. 
daz, LOOM sir, Ween sal. 

Or.—House v. Fowle, 22 Or. 303, 
29 P 890; House v. Fowle, 20 Or. 163, 
25 P 376. ; 

Pa.—Kreiser’s App., 69 Pa. 194; 
Walsh y. Kelly, 34 Pa. 84 

Tenn.—Parham v. Parham, 6 
Humphr. 287 (holding that a post- 
nuptial settlement made in lieu of 
dower is voidable at the election of 
the wife). 

Va.—Land v. Shipp, 98 Va. 284, 36 
SE 391, 50 LRA 560. 

Wis.—Leach v. Leach, 65 Wis. 284, 
26 NW 754; Wilber v. Wilber, 52 
Wis. 298, 9 NW 163. 

See also infra § 185; and generally 
Husband and Wife [21 Cyc 1254]. 


64. Woods v. Woods, 77 Me. 434, 
ieAY 1938 
65. Dillinger’s App., 35 Pa. 357. 


66. Townsend v. Townsend, 4 N. 
Y. Super. 711; Guidet v. Brown, 3 Abb 
NCas (N. Y.) 295, 54 HowPr 409. 

67. Ga.—Lively v. Paschal, 35 Ga. 
218, 89 AmD 282. 

Md.—Hill v. Boland, 125 Md. 113, 
93 A 395, AnnCas1917A 46 (dictum). 

Mich.—Dakin vy. Dakin, 97 -Mich. 
284, 56 NW 562. 

207 Pa. 309, 56 


Pa.—In re Fennell, 
Kreiser’s App., 69 Pa. 194. 


A 875; 
Tenn.—Chaney v. Bryan, 15 Lea 
6 Humphr. 


589; Parham v. Parham, 
287. 

[a] Who entitled to benefit of 
agreement.—The right to a perform- 
ance of such agreement inures to the 
executor of the will, and to every 
person affected by her failure to car- 
ry it out, and, if the executor de- 
clines to move in the matter, the par- 


512 [19 0.J.] 


provision was made and accepted in lieu of dower,®* 
and provided it is shown that the agreement was 
made with full knowledge on her part of the value 
of the interests that she was receiving and giving 
up, and that there was no inequality.®® An accept- 
ance and enjoyment of such benefits by the wife may 
be deemed an election to waive dower and take un- 
dér the agreement.7° But at most the widow can be 
put to her election only after the death of her hus- 
band or after coverture is ended.”1 After a wife has 
procured an absolute divorce from her husband, she 
may make to him a valid release of her dower 
right.7* But during coverture an effectual release 
of dower cannot be made directly to the husband,’* 
unless authorized by statute.™* ; 

[§ 154] b. Statutory Provisions. Agreements 
of this character are governed by the statutes of the 
state where the husband’s property is located and 
the agreement is to be performed.”® 

Married women’s acts. In-some states power to 
bar dower by postnuptial agreement has been held 
to be impliedly conferred by the so-called married 
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women’s acts permitting married women to dispose 
of theiz interests and to make contracts as if they 
were single.” In other jurisdictions, however, such 
power is denied unless the enabling act contains 
language reasonably interpreted as including the 
wife’s right of dower in the estate made subject to 
her control?? In states where such power is held 
to be conferred by the married women’s acts it has 
been held indispensable to the validity of these con- 
tracts that the utmost fairness and good faith should 
be observed by the husband and that the considera- 
tion moving to the wife should be of such value as 
reasonably te compensate her for what she agreed 
to surrender.’§ 

Special statutes. In some jurisdictions the val- 
idity and effect of such agreements is regulated and 
determined by special statutory provision.7? <A 
statute which provides that a married woman may 
release her right of dower by deed duly executed 
and acknowledged does not apply to a conveyance 
by a wife to her husband, and a contract by a wife 
releasing her dower to her husband is not invalid 


ties in interest may do so. Dakin v. 
Dakin, 97 Mich. 284, 56 NW 562. 

68. Ala.—Mitchell v. Mitchell, 8 
Ala, 414. 

Conn.—Stilson v. Stilson, 46 Conn. 
15 (holding that an agreement by a 
wife pending a divorce suit to make 
no claim for alimony does not bar 
her right to dower). 

Ga.—Mitchell v. Word, 60 Ga. 525. 

Me.—Bubier v. Roberts, 49 Me. 460. 

N. Y.—Swaine v. Perine, 5 Johns. 
Ch. 482, 9 AmD 3818. 

2 S. C.—Shelton vy. Shelton, 20 S. C. 

60. 

69. Radley v. Radley, 70 N. J. Eq. 
248, 62 A 195; Kreiser’s App., 69 Pa. 
194. And see Wright v. Wright, 79 
Mich. 527, 44 NW 944 (holding that, 
if a wife is improperly persuaded into 
an arrangement for the extinguish- 
ment of her dower by fraud of her 
husband, she is entitled to redress, 
and, if difficulties are raised in secur- 
ing it, he or his estate, inasmuch as 
his heirs or devisees cannot. be re- 
garded as bona fide purchasers, must 
bear the risks). ‘ 

[a] An agreement to accept the 
provisions of a will, made during 
coverture, to be binding must be 
made after all the circumstances af- 
fecting the election are known, Krei- 
sSer’s App., 69 Pa. 194. 

70. Carter’s App., 59 Conn. 576, 22 
A 320; Loud v. Loud, 4 Bush (Ky.) 
453 (holding: that, where both parties 
continue to act upon the agreement 
until the death of the husband, the 


wife cannot thereafter repudiate the’ 


provision made for her therein, and 
demand her dower); Roberts v. Walk- 
er, 82 Mo. 200 (where it was held that 
a demand for and receipt of the prop- 
erty referred to in the agreement aft- 
er the husband’s death from his ad- 
ministrator constituted an accept- 
ance); Garbut v. Rowling, 81 Mo. 214; 
Eves v. Booth, 27 Ont. A, 420, 20 Can 


LTOccNotes 346; Lavin v. Lavin, 2 
Ont Ls. 
71. Martin v. Martin, 22 Ala. 86; 


Stilson v. Stilson, 46 Conn. 15; Par- 
nee v. Parham, 6 Humphr. (Tenn.) 
87. 

Election between dower and provi- 


bee by will see Wills [40 Cyc 1964 et 
seq]. 
72. Savage v. Crill, 19 Hun 4 [aff 


80 N. Y. 630 mem]. 
aa Wightman y. Schleifer, 18 NYS 


{a] Reason for rule.—A release of 
dower by a wife direct to her hus- 
band will not enable him by his sole 
deed to convey the land free of her 
dower right, since, if the release is 
at all effectual, the husband becomes 
vested with a fee simple, and the 


dower right immediately reattaches 
by operation of law. Wightman v. 
Schleifer, 18 NYS 551. 

74 See infra § 154. 

75. Redwine v. Redwine, 160 Ky 
282, 169 SW 864, AnnCas1917A 58. 

76. Ill.—Edwards v. Edwards, 267 
Til, 111, 107 NE 847, AnnCas1917A 
64; Stokes v. Stokes, 240 Ill. 330, 88 
NE 829; Carling v. Peebles, 215 Ill. 
96, 74 NE 87; Merki v. Merki, 212 Ill. 
D2 ee ONO ratte tho Shih Aw ibe 
(where there are no minor children 
interested); Zachmann y. Zachmann, 
201 Ill. 380, 66 NE 256, 94 AmSR 180; 
nee v. Sutter, 195 Ill. 378, 63 NE 


Ky.—Redwine v. Redwine, 160 Ky. 
282, 169 SW 864, AnnCas1917A 58. 

Mich.—Chittock v. Chittock, 101 
Mich. 367, 59 NW 655; Dakin v. Da- 
kin, 97 Mich. 284, 56 NW 562; Wright 
v. Wright, 79 Mich. 527, 44 NW 944; 
Rhoades v. Davis, 51 Mich. 306, 16 
NW 659; Randall v. Randall, 37 
Mich. 563. 

N. Y.—Jones v. Fleming, 104 N. Y. 
418, 10 NE 693 (holding that an 
agreement whereby a wife received 
a sum of money in consideration for 
her release of dower was one where- 
by she received a separate estate, and 
related thereto, and was therefore 
binding upon her under the married 
women’s acts). Contra Graham v. 
Van Wyck, 14 Barb. 531. 

Pa.—In re Fennell, 207 Pa. 309, 56 
A 875. Contra Odenwelder’s Hst., 4 
Pa Distns 50. 

77. Pinkham vy. Pinkham, 95 Me. 
71, 49 A 48, &5 AmSR 392; Haggett v. 
Hurley, 91 Me. 542, 40: A 561, 41 LRA 
362; Flynn v. Flynn, 171 Mass. 312, 50 
NE 650, 68 AmSR 427, 42 LRA 98; 
Land v. Shipp, 98 Va. 284, 36 SE 391, 
50 LRA 560. 

78. Redwine v. Redwine, 160 Ky. 
282, 169 SW _ 864, AnnCasi917A 58; 
Rhoades v. Davis, 51 Mich., 306, 16 
NW 659. But see Stokes y. Stokes, 
240 Ill. 330, 88 NE 829 (holding that 
the mere fact that a postnuptial con- 
tract releasing dower is not an equi- 
table settlement for her is not ground 
to set it aside in the absence of 
fraud, misrepresentation, or conceal- 
ment). 

[a] Estoppel to attack considera- 
tion.— The fact that a husband would 
have disposed of his property, which 
was mostly personalty, before his 
death, had not his wife accepted his 
proposition to devise and bequéath 
to her certain property in lieu of her 
dower and distributive rights, does 
not estop the wife from attacking the 
contract after the husband’s death as 
void for want of consideration. Red- 
wine v. Redwine, 160 Ky. 282, 169 SW 


864, AnnCas1917A 58. 

79. See statutory provisions. 

[a] In Indiana (1) a wife may di- 
vest herself of all interest in her hus- 
band’s lands by a contract, made 
after marriage, which is fairly made 
and based upon an adequate consid- 
eration. Friebe v. Elder, (A.) 103 


| NE 429 [aff 181 Ind. 597, 105 NE 151]. 


(2) Where a wife, in contemplation’ 
of divorce, understandingly executed 
a contract with her husband, by 
which she released all her rights in 
his estate, in consideration of a sum 
in cash and his notes, secured by a 
mortgage, the wife’s heirs or repre- 
sentatives cannot recover a widow’s 
third interest in the husband’s es- 
tate. Friebe v. Elder, supra. (3) 
But a postnuptial agreement making 
a pecuniary provision for the wife in 
lieu of her rights.on the real estate 
of her husband must, to be valid, be 
evidenced by a deed or other written 
instrument, with an acknowledgment 
indorsed or attached of her assent to 
receive the same in lieu of her rights. 
Randles v. Randles, 63 Ind. 93. 

{[b] In Iowa an agreement be- 
tween husband and wife by which 
she releases her dower rights is void 
under a statute which expressly pro- 
vides that when property is owned 
by either husband or wife the other 
has no interest which can be made 
the subject of contract between them. 
In re Kennedy, 154 Iowa 460, 135 NW 
53; Garner v. Fry, 104 Iowa 515, 73 
NW 1079; Miller v. Miller, 104 Iowa 
186, 73 NW 484; Shane v. McNeill, 76 
Iowa 459, 41 NW 166; Linton vy. Cros- 
by, 54 lowa 478, 6 NW 726. 

[c] In Maine (1) before dower 
was abolished the widow’s right of 
dower could be barred by a pecuniary 
provision made for her benefit and 
consented to by her, or if she should 
not within six months after her hus- 
band’s death make her election to 
waive such provision and file the 
same in writing in the probate court. 
The statute now applies to her right 
and interest in her husband’s estate 
by descent. Woods v. Woods, 77 Me. 
434, 1 A 193; Bubier v. Roberts, 49 
Me. 460. (2) Where pending a di- 
vorce suit alimony was agreed upon 
by the parties who by written agree- 
ment fixed upon a specific division of 
the personal property upon the farm 
they had occupied, this was not such 
a pecuniary provision under the stat- 
ute (Rev. St. c 103 §§ 8, 9) as to bar 
dower. Davis v. Davis, 61 Me. 395. 
(3) A release by the husband to the 
wife of all his right, title, and in- 
terest in dower, or right and interest 
by descent in her real estate, and of 
all claim that he may have in her 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 154-156] 


because not acknowledged.®° 
[§ 155] «¢. 


pudiated the validity of such an 


bar to dower on the ground of public policy.*+ 
the other hand the validity of such an agreement 
when executed has been recognized in a number 
of jurisdictions,®? at least where made through the 
intervention of a trustee.8* But the agreement must 
be fair and equitable,*+ based on an adequate con- 
-sideration,®® and free from fraud or coercion.® 
The agreement to be valid must have for its object 


personal estate at her decease, by al- 
lowance or otherwise, is not a pe- 
cuniary provision within the statute. 
Pinkham vy. Pinkham, 95 Me. 71, 49 
A 48, 85 AmSR 392. 

[a] In Maryland, under Code Pub. 
Civ. L. art 45 §§ 12, 20, a contract 
by a married woman, executed with 
all the formalities of a deed, releas- 
ing her dower rights to her husband, 


' is expressly made valid. Hill v. Bol- 


land, 125 Md. 113, 98 A 395, AnnCas 
1917A 46. 

[e] In Missouri (1) where a post- 
nuptial contract makes provision for 
the wife in lieu of dower she may 
accept it and be barred of dower or 
renounce it and claim dower, but she 
cannot have both. Roberts v. Walk- 
er, 82 Mo. 200; Garbut v. Bowling, 81 
Mo. 214. (2) Parol evidence is not 
admissible to vary conveyance and 
release, Halferty v. Scearce, 135 Mo. 
428, 37 SW 113, 255. 

{f] In New Jersey the. statute 
leaves the ability of husband and 
wife to contract as it was at common 
law. Ireland v. Ireland, 43 N. J. Eq. 
311, 12 A 184. 

{g] In New York (1) if pecuniary 
provision is made for a wife after 
marriage in lieu of dower, she must 
make her election whether she will 
take such provision or be endowed, 
but she is not entitled to both. Jones 
v. Fleming, 104 N. Y. 418, 10 NE 693 
[rev 37 Hun 227]; Crain v. Cavana, 36 
Barb. 410. (2) The provision to bar 
dower must be a provision to take 
effect in possession or profit imme- 
diately on the death of the husband. 
Crain v. Cavana, supra. (3) To put 
the wife to an election the pecuniary 
provision must in some way be ten- 
dered to her at the death of her hus- 
band. Guidet v. Brown, 3 AbbNCas 
295, 54 HowPr 409. 

{h] Im Ohio (1) the conveyance of 
an estate or interest in real property 
to a person in lieu of dower, to take 
effect on the death of the grantor, if 
accepted by the grantee, bars her 
right of dower in the real property 
of the grantor; but if the conveyance 
is made during marriage, she may 
waive title thereunder and claim dow- 
er. She cannot claim both. Spangler 
v. Dukes, 39 Oh. St. 642. (2) Allow- 
ing a wife to retain her own estate 
to her separate use has been held to 
be a good settlement in exclusion of 
dower. Ross v. Ross, 2 Oh. Dec. (Re- 
print) 181, 2 WestLMonth 17. 

{i] In Oregon a conveyance or re- 
lease to the husband by the wife of 
her inchoate right of dower in his 
lands is void. House v. Fowle, 22 
Or. 303, 29 P 890; House v Fowle, 20 
Or/163, 25 Po276. 


80. Carling v. Peebles, 215 Ill. 96, 
14 NE 87. 
81. Ark.—Bowers v. Hutchinson, 


67) Ark.’ 15; 53° SW -399. “For statu- 
tory change of rule see infra note 82 


ails 

Gonm—Stilgon v. Stilson, 46 Conn. 

Ab: 
Ga.—Hirch v. Anthony, 109 Ga. 349, 

34 SE 561, 77 AmSR 379. 


Separation Agreements. 
thorities are not in harmony as to whether a wife 
may exclude herself from all rights of dower by a 
provision contained in a separation agreement. 
some jurisdictions the courts have emphatically re- 
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an actual and immediate, and not a contingent or 


The au- 


In 


agreement as a 


On | purpose, where 


ties.°° 


Ill.—Hamilton v. Hamilton, 89 Ill. 
49. 


Miss.—Stephenson v. Osborne, 41 
Miss. 119, 90 AmD 358. 

S. C.—Moon v. Bruce, 63 S. C. 126, 
40 SE 1030; Shelton v. Shelton, 20 
SoG.7566. 
sii day -—Watkins v. Watkins, 7 Yerg. 


Va.—Land v. Shipp, 98 Va. 284, 36 
SE 391, 50 LRA 5 
[a] "Return oF noisiaeeation.2~619 


-| A consideration to a wife for a deed 


of separation between herself and 
her husband, in which she releases 
her dower, need not be returned, as 
a condition for the assignment of 
dower, at the death of the husband, 
in lands conveyed by him during life, 
since the release was absolutely void, 
and the deed of separation in no way 
affected her rights. Land v. Shipp, 98 
Va. 284, 36 SE 391, 50 LRA 560. (2) 
A deed of separation between hus- 
band and wife, and settlement of 
property by the husband on the wife 
during coverture, acted on by all par- 
ties until the husband’s death, is void 
at the election of the wife; but if she 
elects to avoid the settlement it be- 
comes void as to the husband, and 
she must account for the property 
eonveyed which was not expended for 
her support and maintenance during 
the coverture. Chaney v. Bryan, 15 
Lea. (Tenn.) 589. 

Validity of separation agreements 
generally see Contracts § 407; Hus- 
band and Wife [21-Cyce 1592]. 

82. Iowa.—Martin v. Farmers’ L. 
& T. Co., 180 Iowa 859, 168 NW 361; 
Robertson v. Robertson, 25 Iowa 350. 

Ky.—Morgan_ v. Sparks, 108 SW 
233, 32 KyL 1196: 

Mich.—Bechtel v. Barton, 147 Mich. 
318, 110 NW 935; Owen v. Yale, 75 
Mich. 256, 42 NW 817. Randall v. 
Randall, 37 Mich. 563. 

Seng ieee hes v. Bowling, 81 Mo. 

4 

N. J.—Ireland AS Ireland, 43 N. J. 
Eq. 311, 12 A 18 

N. Y.._Hogg Vv. + inatidge, 151 App. 
Div. 513, 135 NYS 928 [den leave to 
appeal to CtyLof App: 15. ‘Apps Div. 
885 mem, 136 NYS 1137 mem (aff 206 
N. Y. 743 mem, 100 NE 1128 mem)]. 

Pa.—Scott’s Est., 147 Pa. 102, 23 A 
214; Hitner’s App., 54 Pa. 110; Dil- 
linger’s App., 35 Pa. 357; Walsh v. 
Kelly, 34 Pa. 84; In re Moore, 30 
PittsbLegJNS 394. 

Ont.—Eves v. Booth, 30 Ont. 689, 
19 CanLTOccNotes 244 [app dism 27 
Ont. A. 420, 20 CanLTOccNotes 346]. 

[a] In Arkansas such an agree- 
ment is made valid by express stat- 
ute. McGaugh v. Mathis, 131 Ark. 
221, 198 SW 1147. 

[b] In Maryland it has been held 
that the provisions of a contract re- 
leasing the dower rights of a wife 
are separable from its provisions for 
living separately, so as not to be in- 
valid if the latter was void as against 
public policy. Hill v. Boland, 125 
Md. 113, 93 A 395, AnnCasi1917A 46. 

83. Garbut v. Bowling, 81 Mo. 214; 
Eves vy. Booth, 27 Ont., A. 420, 20 Can 


future, separation,®? and there should be a substan- 
tial compliance with statutory provisions, if any, 
relating to the agreement.*® 
is not to be prejudiced by any mere inference.®? 
But it is not essential that a conveyance in lieu of 
dower specifically state that it is made for that 


The right of the wife 


it clearly appears from the in- 


strument that such was the intention of the par- 


[§ 156] 17. Conveyance or Alienation by Hus- 
band—a. Before Marriage—(1) In General. 
very generally held that conveyances made in good 
faith by a husband before marriage are free of the 
claim of dower.®*t Such a conveyance, whatever may 


It is 


LTOccNotes 346 (conveyance to trus- 
tees of an estate of freehold for life 
in consideration of release of dower). 
84. Bechtel v. Barton, 147 Mich. 

318, 110 NW 935. 
85. Randall v. Randall, 37 Mich: 
147 Pa. 102, 23 A 


563; Scott’s Est., 
214; Dillinger’s App., 35 Pa. 357. 
Randall v. Randall, 37 Mich. 


87. Hitner’s App., 54 Pa. 110. See 
Randall v. Randall, 37 Mich. 563 (to 
same effect). 

88. Walsh v. Kelly, 34 Pa. 84. 

[a] Compliance with statute.—(1) 
An agreement between husband and 
wife to live separate, each to take his 
or her own property, and neither to 
claim anything from the other, which 
is not under seal, nor acknowledged 
Separately by the wife, will not bar 
her dower in her husband’s lands. 
Walsh v. Kelly, 34 Pa. 84. (2) Where 
the deed of separation has been free- 
ly made, for a good consideration, 
upon returns advantageous to the 
wife, and carried into effect in good 
faith, it will bar the wife’s dower, al- 
though not acknowledged by the wife 
separate and apart from the hus- 
band, as required by statute. Kais- 
er’s Est. 199" Pa. 1269)" 49) AS79. 85 
AmSR 785 [rev 14 Pa. Super. 155]. 

89. In re McVay, 260 Pa. 838, 103 
A 505. 

90. Morgan vy. Sparks, 108 SW 233, 

Brown, 


32 KyL 1196. 

91. Ala.—Nelson  v. 164 
Ala, 397, 51 S 360, 187 AmSR 61. 

Fla.—Rain v. Roper, 15 Fla. 121. 

Ill.—Daniher v. Daniher, 201 Ill. 
489, 66 NE 239. 

Iowa.—Collins v. Smith, 144 Iowa 
200, 122 NW 839 (especially when the 
conveyance. was made with the in- 
tended wife’s knowledge and con- 
sent); Burgoon v. Whitney, 121 Iowa 
76, 95 NW 229. 

Ky.—Collings v. Collings, 92 SW 
577, 29 KyL 51; Fennessey v. Fennes- 
sey, 84 Ky. 519, 2 SW 158, 8 KyL 477, 
4 AmSR 410; Gaines v. Gaines, 9 B. 
Mon. 295, 48 AmD 425; Moody v. 
Moody, 3 KyL 472, 11 Ky. Op. 381. 

Mich.—Beckwith vy. Beckwith, 61 
Mich. 315, 28 NW 116. 

N. Y.—Oakley v. Oakley, 69 Hun 
121, 28 NYS 267 [aff 144 N. Y. 637 
mem, 39 NE 494 mem]. 

Oh.—Firestone v. Firestone, 2 Oh. 
St: 415. 

[a] Rule applied.—(1) The wife 
is not entitled to have property con- 
veyed prior to the marriage to heirs 
of the husband taken into account in 
ascertaining her share. Burgoon v. 
Whitney, 121 Iowa 76, 95 NW 229. 
(2) On the issue whether a convey- 
ance was in fraud of the wife’s mari- 
tal rights, it appeared that her hus- 
band before his marriage conveyed 
the premises, retaining a life inter- 
est. The deed was recorded. At the 
time of his marriage he was in pos- 
session of the premises. There was 
no evidence showing that at the time 
of the execution of the deed he con- 
templated marriage. It was held 
that the conveyance was not in fraud 


. 
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be the circumstances, and even the moment before 
marriage, is prima facie good and becomes bad only 
upon the imputation of fraud.®? The rule applies 
although such conveyances had not been recorded at 
the time of the marriage,®* because the husband is 
not seized of land previously conveyed whether the 
conveyance was recorded or not.°* The rule also 
applies where the conveyances were recorded only a 
short time before the marriage.®® A deed executed 
but not delivered before marriage will not bar dow- 
er.°* But delivery in escrow before marriage is suf- 
ficient, although delivery to the grantee is not made 
until after marriage.” 

[§ 157] (2) To Carry out Previous Valid Con- 
tract. A conveyance made on the eve of marriage 
for the purpose of carrying out a previous valid 
contract is good against the claim of dower.®® It 
has been held, however, that the conveyance must 
be shown to have been made by the grantor in the 
discharge of some legal or equitable obligation 
which the law would recognize and enforce at the 
instance of the grantee, as contradistinguished from 
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a mere moral obligation growing out of some unen- 
forceable promise.*® 

[§ 158] (3) Contracts for Sale of Land. Where 
a contract for the sale of land is executed by the 
owner before marriage, but the land is conveyed 
subsequent thereto, the conveyance constitutes an 
equitable bar of the wife’s right of dower.* This is 
so, although the contract was not in writing, if it 
was performed in part by the purchaser. But 
merely giving before marriage a power of attorney 
to convey will not bar dower, where no binding con- 
tract to convey was made before marriage by the 
attorney under the power.’ 

[§ 159] (4) Conveyance Fraudulent as _ to 
Wife *—(a) In General. Contracts and conveyances 
to preclude recovery of dower by the wife must be 
free from fraud as against her, the general rule 
being that conveyances of real estate made by a 
man, without the knowledge of his intended wife, 
and for the purpose of defeating the interest which 
she would acquire in his estate by the marriage, are 
void as to the wife,® and will be set aside by a court 


of the wife’s marital rights. Col- 
Lines v. Collings, 92 SW 577, 29 KyL 


[b] Mistake in description; refor- 
mation.—And it has been held that 
where by mistake the deed failed 
properly to describe the land, and 
after marriage suit was brought for 
reformation of the deed, and to quiet 
title in the grantee, the wife of the 
grantor was not entitled to judg- 
ment allowing dower in the land. 
Melton y. Lane, 29 Okl. 383, 118 P 141, 
AnnCas1913A 628. ; 

Conveyance subject to condition 
subsequent see supra § 25. 

92. Jenkins v. Rhodes, 106 Va. 
564, 56 SE 3832; Gregory v. Winston, 
23 Gratt. (64 Va.) 102. 

93. Nelson v. Brown, 164 Ala. 397, 
51S 360, 1837 AmSR 61; Richardson v. 
Skolfield, 45 Me. 386; Blood v. Blood, 
23 Pick. (Mass.) 80; Haire v. Haire, 
141 N. C. 88, 53 SE 340. See also 
supra § 26. 

{a] Construction of recording act. 
—(1) The rule is not affected by a 
statute, providing that na convey- 
ance shall be valid as against cred- 
itors or purchasers for a valuable 
consideration, except from the regis- 
tration thereof. Haire vy. Haire, 141 
N. C. 88, 538 SE 340. (2) The statute 
was intended to protect purchasers 
for valuable consideration, mortga- 
gees, and judgment creditors without 
notice, and cannot be construed to 
include persons entering into a mar- 
riage contract, although marriage is 
a valuable consideration, but in a 
way which must be differentiated 
from that valuable consideration 
which will support a contract, in that 
ordinarily the word “valuable” sig- 
nifies that the consideration is pe- 
cuniary or convertible into money. 
Nelson v. Brown, 164 Ala. 397, 51 S 
360, 137 AmSR 61. 

94. Haire v. Haire, 141 N. C. 88, 53 
SE 340. 

95. Allen v. Allen, 213 Mass. 29, 
99 NE 462. 

96. Miller v. Stepper, 32 Mich. 194. 

[a] A secret deed of gift made 
by a man two days before marriage 
to his .children by a former wife, 
where it is not delivered at its date 
nor during the grantor’s life, and 
where the premises continue in his 
possession, cannot prejudice the dow- 
er rights of the wife. Brown v. 
Bronson, 35 Mich. 415. 

97. Smiley v. Smiley, 114 Ind. 258, 
16 NE 585; Black v. Hoyt, 33 Oh. St. 
203; Vorheis v. Kitch, 8 Phila. (Pa.) 
554. See generally Deeds § 105; Es- 
crows [16 Cyc 560]. 

98. Daniher v. Daniher, 


489, 66 NE 229; Beckwith v. Beck- 


201 11. | 


with, 61 Mich, 315, 28 NW 116; Cham- 
plin v. Champlin, 16 R. I. 314, 15 A 
85; Burdine v. Burdine, 98 Va. 515, 
386 SE 992, 81 AmSR 741; Chapman v. 
Chapman, 92 Va. 537, 24 SE 225, 53 
AmSR 823. 

{a] This rule applies, although 
the contract was oral where founded 
on a good consideration of services 
rendered by a son to a father and the 
making of improvements on _ the 
strength of the contract. Champlin 
v. Champlin, 16 R. I. 314, 15 A 85. 

99. Dunbar v. Dunbar, 254 Ill. 281, 
98 NE 563 (holding that a conveyance 
made on the eve of marriage without 
the knowledge of the intended wife 
cannot be sustained as having been 
made to carry out a previous con- 
tract, unless the grantee can show 
facts which would entitle him to spe- 
cific pe-formance of the contract). 

1. Ill.—Chesnut v. Chesnut, 15 I11. 
A. 442, 

Ky.—Gully v. Ray, 18 B. Mon. 107; 
Oldham vy. Sale, 1 B. Mon. 76; Dean v. 
Mitchell, 4 J. J. Marsh. 451; Stevens 
v. Smith, 4 J. J. Marsh. 64, 20 AmD 
205; Eubank vy. Eubank, 7 KyL 291. 

Md.—Rawlings v. Adams, 7 Md. 26; 
Cowman v. Hall, 3 Gill & J. 398. And 
see Dimond vy. Billingslea, 2 Harr. & 
G. 264. 

Mich.—In re Pulling, 97 Mich. 375, 
56 NW 765. 

Oh.—Firestone v. Firestone, 2 Oh. 
St. 415. 

Va.—Chapman v. Chapman, 92 Va. 
537, 24 SE 225, 53 AmSR 823. 

[a] Application of rule.—Where, 
before marriage with the claimant of 
dower, the husband, for considera- 
tions partly good and partly valua- 
ble, had agreed to convey certain 
lands to his son, who paid the valu- 
able consideration and took posses- 
sion, and after the marriage the con- 
veyance was actually made, no right 
of dower attached as against the 
equity of the son. Firestone y. Fire- 
stone, 2. Oh. St. 415. 

[b] Option to purchase.—A wife 
has no dowable interest in land on 
which before the marriage the hus- 
band had given an option to pur- 
chase, where the option was accepted 
within the time limit. Mineral Dev. 
Co. v. Hall, (Ky.) 115 SW 230. 

2. Madigan v. Walsh, 22 Wis. 501. 

[a] Mlustration.—A verbal con- 
tract of sale of real estate, where the 
purchaser is put into possession, is 
voidable only by the seller; and 
where a father sells to his son and 
puts him into possession, but does 
not convey to him, and afterward 
marries, his wife has no right of 
dower in such land when her husband 
has not sought to avoid the sale. He 


had a right to confirm the sale and 
was bound in good faith to do so, and 
upon conveyance being made, her 
marital interests were subject to his 
election on the subject, and she could 
not avoid his contract to convey nor 
require him to avoid it. Scott v. 
Scott, 10 Ky. Op. 25. 

3. Britt v. Gordon, 132 Iowa 431, 
108 NW 319, 11 AnnCas 407. 

4. Effect of setting aside fraudu- 
lent conveyance see infra § 199. 

5. Ala.—Nelson v. Brown, 164 Ala. 
397, 51 S 360, 1837 AmSR 61; Kelly 
v. McGrath, 70 Ala. 75, 45 AmR 75. 

Ark.—Roberts v. Roberts, 131 Ark. 
90, 198 SW 697; West v. West, 120 
Ark. 500, 179 SW 1017. 

Del.—Chandler v. Hollingsworth, 3 
Del. Ch...99. 6 

Ill.—Dunbar v. Dunbar, 254 Ill. 281, 
98 NE 5638; Daniher vy. Daniher, 201 
Til... 489, 66 NE. 239; Clark -v. Clark; 
183 Ill. 488, 56 NE 82, -75 AmSR 115; 


Freeman v. Hartman, 45 Ill. 57, 92 
AmD 193. 
Ind.—Stroup v. Stroup, 140 Ind. 


179, 39 NE 864, 27 LRA 523; Dear- 
mond v. Dearmond, 10 Ind. 191. 

Iowa.—Wallace v. Wallace, 137 
Towa 169, 114 NW 9138; Beechley v. 
Beechley, 134 Iowa 75, 108 NW 762, 
120 AmSR 412, 9 LRANS 955, 13 Ann 
Cas 101; Hamilton v. Smith, 57 Iowa 
15, 10 NW 276, 42 AmR 39. 


Kan.—Butler v. Butler, 21 Kan. 
521, 30 AmR 441. 
Ky.—Wiley v. Wiley, 178 Ky. 501, 


199 SW 47; Fennessey v. Fennessey, 
84 Ky. 519, 2 SW 158, 8 KyL 477, 4 
AmSR 210; Leach vy. Duvall, 8 Bush 
201; Petty v. Petty, 4 B. Mon. 215, 39 
AmD 501. 

Mich.—Brown v. Bronson, 35 Mich. 
415; Cranson vy. Cranson, 4 Mich. 230, 
66 AmD 534. : 

Mo.—Weller v. Collier, 199 SW 974; 
Rice v. Waddill. 168 Mo. 99, 67 SW 
605; Newton v. Newton, 162 Mo. 173, 
61 SW 881; Hach v. Rollins, 158 Mo. 
182, 59 SW 232; Crecelius v. Horst, 89 
Mo. 356, 14 SW 510; Stratt v. O’Neil, 
ee Mo. 68; Dyer v. Sraith, 62 Mo. A. 

06. 
eee J.—Smith v. Smith, 6 N. J. Eq. 

N. Y.—yYoungs v. Carter, 10 Hun 
194; Pomeroy v. Pomeroy, 54 HowPr 
228; Babcock vy. Babcock, 53 HowPr 
97; Baker v. Chase, 6 Hill 482; Swaine 
be ben ad 5 Johns. Ch. 482, 9 AmD 

N. C.—Littleton v. Littleton, 18 


NieiCiiusZiae 
N. D.—Arnegaard v. Arnegaard, 7 
N. D. 475, 75 NW 797, 41 LRA 258. 


Oh.—Ward v. Ward, 63 Oh. St. 125, 
57 NE 1095, 81 AmSR 621, 51 LRA 
858. 


For later cases, developments and changeg in the law see cumulative ‘Annotations, same title, page and note number, 
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§§ 159-163] 


of equity. The mere fact that a wife had knowl- 
edge of a conveyance by her husband before mar- 
riage to defeat her marital rights does not as a 
matter of law operate as an estoppel against her.’ 

[§ 160] (b) Voluntary Conveyances—aa. In 
General. If a voluntary conveyance is made before 
any engagement of marriage and not in contempla- 
tion thereof, it will be upheld as against the wife’s 
dower. But a man cannot convey by way of gift 
his land on the eve of marriage without the knowl- 
edge or consent of his intended wife and thus bar 
her of the rights of a wife in the land conveyed, 
since such a conveyance constitutes a fraud on her 
marital rights,® and such a conveyance will be set 
aside to the extent that it affects the wife’s inchoate 
right of dower.1° But knowledge prior to marriage 
of such conveyance defeats a subsequent claim of 
dower.1t| Where the conveyance is purely voluntary, 
it is not necessary that the grantee shall partici- 
pate in the fraudulent intent of the grantor in or- 
der that the conveyance may be set aside.1? 

[§ 161] bb. To Children of Grantor. In a num- 
ber of decisions it is broadly held in respect to 
voluntary conveyances to children of the grantor in 
contemplation of marriage that the purpose to de- 
ceive and defraud the intended wife will be imputed 
to the grantor who makes the attempted transfer 
and conceals the fact until after marriage, although 
no actual misrepresentation or deceit appears,!® 
and although no actual fraud was intended.!* Other 
eases take a less stringent view and hold that such 


S. C—McAulay v. McAulay, 96 S.C.) 45 Ill. 
86, 79 SE 785; Brooks vy. McMeekin, 
37S. C. 285; 15 SEH 1019. 

Vt.—Thayer v. Thayer, 14 Vt. 107, 
39 AmD 211. 

Va.—Gregory vy. Winston, 23 Gratt. 
(64 Va.) 102. 


son, 


Cas 1083. 
[a] 
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57, 92 AmD 193; : 
Smith, 6 N. J. Eq. 515; Wilson v. Wil- 
82 Utah 169, 89 P 648; Goff v. 5 
Goff, 60 W. Va. 9, 53 SE 769, 9 Ann| NE 1095, 


Future wife not yet selected. 15. 
—A voluntary conveyance of proper- 
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conveyances are only prima facie fraudulent sub- 
ject to be explained by the parties interested ;*° that 
if the property conveyed constitutes the bulk of the 
husband’s estate or was such an advancement to his 
children as was unreasonable when compared with 
the value of his entire property, the conveyance is 
fraudulent as to his intended wife,!® but that if the 
conveyance is made for the purpose of providing for 
the children and not to defraud the intended wife, 
and the advancement is reasonable when consid- 
ered with reference to the property of the grantee, 
it will not be held fraudulent.1? A, fortiori is the 
conveyance valid where the intended wife had knowl- 
edge of it and afterward.accepted a voluntary con- 
veyance of property equal in value to an inchoate 
dower interest in the property covered by the con- 
veyance to the children,'® or where the conveyance 
was not made in contemplation of marriage, whether 
the intended wife knew of it or not.1® 

[§ 162] (5) Conveyance Fraudulent as_ to 
Creditors. A conveyance of lands by a husband be- 
fore marriage in fraud of his creditors effectually 
bars his widow’s dower therein, for the conveyance 
is binding on him, and she ean claim only through 
his title.2° This has been held, although such con- 
veyance was subsequently set aside by the husband’s 
ereditors.?! 

{§ 163] b. On Day of Marriage. A deed exe- 
cuted by the husband on the day of his marriage, 
aliening his lands, does not deprive the wife of her 
dower therein, for seizin and marriage ‘existing on 


Smith v. 14. Arnegaard v. Arnegaard, 7 


N. D. 475, 75 NW 797, 41 LRA 258; 


See cases infra notes 16-19. | 
16. Fennessey v. Fennessey, 84 


Wis.—Jones v. Jones, 71 Wis. 513, 
38 NW 88; Jones v. Jones, 64 Wis. 
301, 25 NW. 218. 

Eng.—Bateman y. Bateman, 2 Vern. 
Ch. 436, 23 Reprint 880. 

[a] Lease obtained by duress and 
undue influence.—Where defendant, 
whose son was contemplating mar- 
riage, by duress and undue influence 
obtained from him a lease of land for 
ten years for the purpose of exclud- 
ing his son’s prospective wife and 
her family from participating in the 
ownership of the land or from occu- 
pying it for at least ten years, and 
he never took possession of the land, 
but held the lease secretly from the 
wife, who did not discover its exist- 
ence until after the son’s death, the 
transaction was a fraud so far as it 
interfered with the wife’s marital 
rights. Wiley v. Wiley, 178 Ky. 501, 
199 SW 47. 

[b] The making of permanent im- 
provements by grantees in a convey- 
ance made, by a husband on the eve 
of his marriage, after notice that the 
wife of the grantor would insist on 
her marital rights in the land, does 
not create a new equity in favor of 
the grantees so as to prevent the wife 
from claiming @Gower rights. Dun- 
“rel v. Dunbar, 254 Ill. 281, 98 NE 

6. Weller v. Collier, (Mo.) 199 SW 
974; Rice v. Waddill, 168 Mo. 99, 67 
SW 605; Stratt v. O’Neil, 84 Mo. 68. 
And see cases in preceding note. 

7, Cook w. Lee, 72 NoHo. 569, 58 
A 511. But see Smith v. Erwin, 86 
Sw 411, 26 KyL 760 [cit infra § 160 


note 11]. 
8. Bliss v. West, 58 Hun 71, 11 
260 Til. 


NYS 374. 
9. Deke v. Huenkemeier, 
131, 102 NE 1059, 48 LRANS 512, Ann 
Cas1914D 290; Blankenship v. Hall, 
233 Ill. 116, 84 NE 192, 122 AmSR 
149; Jones v. Jones, 213 Ill. 228, 72 
NE 695; Daniher v. Daniher, 201 Ill. 
429, 66 NE 239; Freeman v. Hartman, 


ty, made with the specific intent to 
defraud a future wife of her marital 
rights, is void to the same extent as 
if it was intended to defraud future 
ereditors, although the grantor has 
not at the time of the conveyance se- 
lected any particular person as his 
wife, but makes the conveyance with 
the general intention to defraud any 
person whom he might marry of her 
marital rights. Higgins v. Higgins, 
219 Ill. 146, 151, 76 NE 86, 109 AmSR 
816 (where it was said: “With re- 
spect to her marital rights the law 
affords the same protection to a wife 
as to a creditor, and a voluntary dis- 
position of property made with the 
specific intent to defraud future cred- 
itors is void’). 

10. Deke v. Huenkemeier, 260 IIl. 
131, 102 NE 1059, 48 LRANS 512, Ann 
Cas1914D 290. 


11. Smith v. Erwin, 82 SW 411, 26 
KyL 760. } 
12. Higgins v. Higgins, 219 Ill. 


146, 76 NE 86, 109 AmSR 316. 

13. Wallace v. Wallace, 137 Iowa 
169, 171, 114 NW 9138; Beechley v. 
Beechley, 134 Iowa-75, 108 NW 762, 
120 AmSR 412, 9 LRANS 955, 13 Ann 
Cas 101; Youngs v. Carter, 50 HowPr 
(N. Y.) 410 [aff 10 Hun 194]; Swaine 
v. Perine, 5 Johns. Ch. (N. Y.) 482, 9 
AmD 318; Arnegaard v. Arnegaard, 7 
N. D. 475, 75 NW 797, 41 LRA 258; 
Ward v. Ward, 63 Oh. St. 125, 57 NE 
1095, 81 AmSR 621, 51 LRA 858. 

“In some of the earlier cases it 
was thought that a distinction should 
be made between silence or failure to 
disclose the true situation, and ac- 
tual misrepresentation, as to prop- 
erty. The later decisions, however, 
and the weight of authority in this 
country, at least, hold that the ig- 
norance of the spouse of a settlement 
or conveyance pending a treaty of 
marriage is fatal thereto, though no 
actual misrepresentations or deceit 
appear.” Wallace vy. Wallace, su- 
pra. 


Ky. 519, 2 SW 158, 8 KyL 477, 4 Am 
SR 210. 

17. Jones v. Jones, 213 I1l., 228, 
235, 72 NE 695; Daniher v. Daniher, 
201 Ill. 489, 66 NE 239: Goff v. Goff, 
175 Ky. 75, 193 SW 1009, 176 Ky. 243, 
195 SW 4388; Fennessey v. Fennessey, 
84 Ky. 519, 2 SW 158, 8 KyL 477, 4 
AmSR 210; Champlin v. Champlin, 16 
R. I. 314, 15 A 85; McIntosh v. Ladd, 
1 Humphr. (Tenn.) 459. And _ see 
Oakley v. Oakley, 69 Hun 121, 23 NYS 
267 [aff 144 N. Y. 637 mem, 39 NE 494 
mem] (where a voluntary conveyance 
by the intended husband to his sons 
prior to marriage was sustained 
without discussion as “a perfectly 
straightforward, legitimate transac- 
tion, ‘free:from fraud against the 
plaintiff and in pursuance of his duty 
and obligation’”’ to his sons). 

“The law also recognizes that ‘chil- 
dren are the natural objects of the 
bounty of the parent, and a convey- 
ance from a father to his child, where 
he has reasonable property remaining ' 
so that the rights of the wife arising 
from her inchoate dower will not be 
prejudiced thereby, is not a fraud 
upon her rights.” Jones v. Jones, su- 
pra. 

{a] Burden of proof.—Where a 
father conveys property to a child 
prior to his marriage, the burden is 
on the prospective wife to show that, 
considering the entire estate of the 
father, the conveyance was prejudi- 
cial to her inchoate dower rights. 
Tones v. Jones, 213 Ill. 228, 72 NE 

is. Clark v. Clark, 183 Ill. 448, 56 
NE 82, 75 AmSR 115. 

19. ‘Tate v. Tate, 21 N. C. 22. 

20; sAKinNeUaVA sing, & 61 eAla we 4791s 
Whitehead v. Mallory, 4 Cush. 
(Mass.) 138; Adkins v. Adkins (Tenn. 
Ch. At)» 52.SW 728. 

21. Gross v. Lange, 70 Mo. 45. 

Restoration of dower right by set- 
ting aside fraudulent conveyance 
see infra §§ 198-200. 
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the same day are in existence at the same time, and 
dower results as a legal consequence.*” 

After Marriage *°—(1) In General. 
At common law the wife’s inchoate dower right at- 
taches on the marriage and seizin of the husband 
during coverture,?* and after it has thus attached 
the general rule is that no act of the husband alone 
in the nature of an alienation, conveyance, or other 
charge will defeat it,?> or the interest conferred by 
statute on the wife in the lands of her husband in 
lieu of her common-law right of dower.?® This prin- 
ciple applies with full force and effect notwithstand- 
ing fraudulent representations made by the husband 


[§ 164] «. 


22. Stewart v. Stewart, 3 J. J. 
Marsh. (Ky.) 48. 
ae of day see Time [38 Cyc 

23. Mortgages in which wife did 
not join see supra § 84. 

Conveyance as against nonresident 
wife see supra § 12. 

24. See supra § 106. 

25. Ark.—Tate vy. Jay, 31 Ark. 576. 

Conn.—Stewart y. Stewart, 5 Conn. 
317. For rule under Connecticut 
Statute see infra § 165. 

D. C.—Sheckells v. Sheckells, 42 
7 f meoaia Bride v. Reeves, 86 App. 
476. 

Fla.—Reddick v. Meffert, 32 Fla. 
we. v. King, 31 Fla. 525, 13 


ae Gee v. Royston, 21 Ga. 
Ill.—Haller v. Hawkins, 245 Ill. 492, 
92 NE 299; Ebert v. Arends, 190 Ill. 
221, 60 NE 211; Sutherland v. Suth- 
erland, 69 Ill. 481; Steele »-. Gallatly, 
41 Ill. 39. ; 

Ind.—Grissom y. Moore, 106 Ind. 
296, 6 NE 629, 55 AmR 742; May v. 
Fietcher, 40 Ind. 575; Sims v. Rick- 
ets, 35 Ind. 181, 9 AmR 679; Rank v. 
Haana, 6 Ind. 20. 

Iowa.—Butler v. Butler, 151 Iowa 
583, 182 NW 63; Warner v. Norwe- 
gian Cemetery Assoc., 139 Iowa 115, 
117 NW 39; Hyatt v. O’Connell, 130 
Iowa 611, 107 NW 599, 3 LRANS 971; 
Cunningham v. Cunningham, 125 
Iowa 681, 101 NW 470; Lucas v. Whit- 
acre, 121 Iowa 251, 96 NW 776; Lu- 
cas. v. White, 120 Iowa 735, 95 NW 
209, 98 AmSR 3880; Purcell v. Lang, 
97 Iowa 610, 66 NW 887. 

Ky.—Smith vy. American Tobacco 
Co., 149 Ky. 591, 149 SW 927; Fur- 
nish v, Lilly, 84 SW 734, 27 KyL 226; 
Harris v. Langford, 83 SW 566, 26 
KyL 1096; Given v. Clark, 7 KyL 292, 
13 Ky. Op. 676. Compare Smith v. 
Meyers, 7 KyL 443, 13 Ky. Op. 830 
(holding that, where the husband has 
title to land and gives it to his son, 
who takes possession and improves it, 
and continues in such possesion for 
more than thirty years, his title is 
good without a conveyance, and 
where such husband dies, his widow 
is not entitled to dower therein; but 
as to land which was conveyed to the 
husband long after his gift to the 
son, but which is included in the 
boundary of such gift, the widow 
has a right to dower). But for stat- 
utory rule see infra § 165 note 37. 

Mich.—-Willackey y. Killackey, 156 
Mich. 127, 120 NW 680; Delaney v. 
Manshum, 146 Mich. 525, 109 NW 
1051; Bonfoey v. Bonfoey, 100 Mich. 
82, 58 NW 620; Watlace v. Harris, 32 
Mich. 880; Richmond y. Robinson, 12 
Mich. 193. 

Minn.—Minneapolis, ete., R. Co. v. 
Lund, 91 Minn. 45, 97 NW 452; Madi- 
son v. Madison, 69 Minn. 37, 71 NW 
824; Dayton vy. Corser, 51 Minn. 406, 
53 NW 717, 18 LRA 80. 

Mo.—Hall v. Smith, 103 Mo. 289, 15 
SW 621; Grady v. McCorkle, 57 Mo. 
172, 17 AmD 676; Thomas yv. Hesse, 
34 Mo. 18, 84 AmD 66. 

Mont.—Lynde v. Wakefield, 19 
Mont. 23, 47 P 5. 

N. Y.—Rockland-Rockport Lime Co. 
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v. Leary, 203 N. Y. 469, 97 NE 43, 
LRAI1916F 352, AnnCasi913B_ 62; 
House v. Jackson, 50 N. Y. 161; Smith 
v. Smith, 6 Lans, 313; Villone v. Fein- 
stein, 132 App. Div. 31, 116 NYS 384. 

Oh.—Fast v. Umbaugh, 22 Oh. Cir. 
Ct. 409, 12 Oh. Cir. Dec. 434; Kamp- 
mann v. Schaaf, 8 Oh. Dec, (Reprint) 
$51, 7 CincLBul 159. 

Or.—Griffith v. Griffith, 74 Or. 225, 
145 P 270. 

Pa.—Thompson v. Morrow, 5 Serg. 
& R. 288, 9 AmD 358; Gannon v. Wid- 
man, 3 Pa, Dist. 835. 

Ss. C.—Evans v. Pegues, £02 S. C. 
186, 86 SE 480; Grube v. Lilienthal, 
51S. C. 442, 29 SH 230; Avant v. Rob- 
ertson, 27 S. C. L. 215. 

Tenn.—Williams v. Dawson, 3 
Sneed 316. For rule under Tennessee 
statute see infra § 165. 

Utah.—Hilton vy. Sloan, 37 Utah 
359, 108 P 689. 

Va.—Clinchfield Coal Co. v. Suther- 
land, 114 Va. 20, 75 SH 765; Fraser v. 
Stokes, 112 Va. 335, 71 SE 545. 

Ont.—Re Tollhurst, 12 Ont. L. 45, 
7 OntWR 780; Begley v. Gibson, 19 
U. .C.Q. B.. 458. 

{a] Effect of conveyance to gov- 
ernment.—The fact that the husband 
conveyed the land to the crown for 
purposes of military defense and that 
thereafter the land was by statute 
vested in the principal officers of or- 
dinance with power to convey: the 
land “to be held in freehold forever, 
and clear of all charges and incum- 
brances of whatsoever kind or na- 
ture’? does not affect the operation 
of the rule, where another section of 
the statute provided that nothing in 
the act should be taken to affect any 
right, title, or claim vested in or to 
be possessed by any person at the 
passing of the act or to give them 
a better title than was vested in the 


crown Begley v. Gibson, 19 U. C. 
Q. B. 458. 
[b] Quitclaim after sale on exe- 


cution.—A quitclaim deed by a hus- 
band to land, after its sale on execu- 
tion, conveys only his right of re- 
demption, and not the wife’s inchoate 
dower, though she is then a nonresi- 
dent of the state. Lynde v. Wake- 
field, 19 Mont. 23, 47 P 5. 

{c] Contract of sale—Dower rights 
are not affected by a contract made 
by the owner to sell land, and the 
purchaser, to protect himself against 
such dower rights, should have the 
owner of such rights join in such 
contract. Rankin v. Rankin, 111 II. 
A. 403 [aff 216 Ill. 132, 74 NE 763]. 

{d] Lease with option to pur- 
chase.—Land leased with option to 
purchase, upon the death of the les- 
sor intestate, passes to his heirs sub- 
ject to the lease and option and to a 
dower interest of his widow, who did 
not sign the lease. Rockland-Rock- 
port Lime Co. vy. Leary, 203 N. Y. 
469, 97 NE 43, LRA1916F 352, AnnCas 
1913B 62. 

{e] A vendee’s equitable lien for 
the amount paid on the contract 
would not affect the inchoate right 
of dower of the vendor’s widow, 
where she did not join in the con- 
tract, and a foreclosure to satisfy the 
vendee’s lien would be subject to her 
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to the purchaser to the effect that he was unmar~ 
ried,?* and notwithstanding the perpetration of any 
other fraud by him not participated in by his wif 


e.28 


Statutory Change of Rule.2® In 


many jurisdictions the common-law rule has been 
modified by statutory provision that the widow’s 
dower attaches only to the lands of which the hus- 
band died seized, and in effect providing that the 
husband’s alienation of his lands during coverture 
deprives the wife of her dower.*° 
under such statutes, the conveyance must be made 
in good faith and for a valuable consideration,** and 
if it is made with the intent to defeat the wife’s 


To defeat dower 


dower. Villone v. Feinstein, 132 App. 
Div. 31, 116 NYS 384. 

{f] Oral agreement to execute 
mortgage.—A wife’s right of dower 
was not affected by the husband’s 
oral agreement, several years after 
the land was purchased, that a third 
person would be given a mortgage 
for the amount of advances for taxes, 
water charges, etc. Meixel v. Meixel, 
161 App. Div. 518, 146 NYS 587. 

{g] Right of grantor to question 
validity.—Where a deed was made 
without consideration and for the 
purpose of defrauding the wife of the 
male grantor, neither he nor his heir 
and assignees could thereafter ques- 
tion its validity. Jolly v. Graham, 
222 Ill. 550, 78 NH 919, 113 AmSR 
395; Jones v. Jones, 213 Ill. 228, 72 
NE 695. 

{h] In Louisiana the wife has a 
tacit mortgage for her dower on any 
real property sold by her husband. 
Nadaud v. Mitchell, 6 Mart. 688. 

Conveyance as against nonresident 
wife see supra § 12. 

Pepahisat” of wife see supra §§ 128-— 


26. Wachstetter v. Johnson, 61 
Ind. A. 680, 108 NE 990; Wachstetter 
v. Johnson, 61 Ind. A. 659, 108 NE 
624; Keener v. Grubb, 44 Ind. A. 564, 
89 NE 896. 

27. Haller v. Hawkins, 245 Ill. 492, 
92 NE 299. 

28. Haller v. Hawkins, 245 Ill. 492, 
92 NE 299; Warner v. Norwegian 
Cemetery Assoc., 139 Iowa 115, 117 
NW 39 (whether the acts were in 
fraud either of his immediate grantee 
or of those who came after him). 
See also supra § 128 where the ques- 
tion is considered from the stand- 
point of estoppel. 

29. Mortgage of land by husband 
see supra § 84. 

30. Alaska.—Bechtol v. Bechtol, 2 
Alaska 397. 

Conn.—Stewart v. Stewart, 5 Conn. 
317; Deforest’s App., 1 Root 50. 

Ga.—Cole v. Cole, 135 Ga. 19, 68 
SE 784; McDonald v. McDonald, 120 
Ga. 403, 47 SE 918; Ferris v. Van 
Ingen, 110 Ga. 102, 35 SE 347; Flow- 
ers v. Flowers, 89 Ga. 632, 15 SH 
834, 18 LRA 75; Raley v. Ross, 59 Ga. 
He Slaughter v. Culpepper, 49 Ga. 


Miss.—Svkes v. Sykes, 49 Miss. 190; 
Gould v. Luckett, 47 Miss. 96. 

N. C.—Sutton v. Askew, 66 N. C. 
172, 8 AmR 500; Norwood v. Marrow, 
20 N. C. 442. 

Tenn.—Hopkins v. Bryant, 85 Tenn. 
ae 3 SW 827; Bond v. Bond, 16 Lea 

Vt.—Ladd v. Ladd, 14 Vt. 185. 

Eing.—Lacey v. Hill, L. R. 19 Eq. 


346; Rowland v. Cuthbertson, L. R. 
8 Eq. 466. 
What law governs the right to 


dower see supra §§ 13-15. 


31. Gibbons v. Brittenum, 56 Miss. 
232; Sykes v. Sykes, 49 Miss. 190; 
Jiggitts v. Jiggitts, 40 Miss. 725; 
Brewer v. Connell, 11 Humphr. 
(Tenn.) 500. And see cases infra 
notes 32, 33. 

[a] Gifts to children.—Convey- 


ances of real estate made by the hus- 
band during coverture by deeds of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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right of dower, it is void as to her,?? even though 
made for a valuable consideration, if the grantee 
knew of the intention to deprive the wife of her 
dower.°? But there must be an actual specific in- 
tent to defraud the wife in the making of such con- 
veyance.** The operation of the rule is not affected 
by the fact that the conveyance was not recorded 
until after the husband’s death.*® 

Conveyance in fraud of creditors. Under these 
statutes a wife is not entitled to dower in land con- 
veyed by the husband with intent to defraud his 
creditors, although the conveyance is set aside after 
his death at the suit of creditors.®® 

In Kentucky the husband is authorized to convey 
his lands after marriage, free from dower, to satisfy 
a lien created by a deed in which she joined, or to 
satisfy a len for purchase money.°7 

[§ 166] (8) Conveyances of a Special Char- 
acter. In those jurisdictions in which dower does 
not attach to lands held in joint tenancy, the con- 
veyance by a joint tenant of his interest in such 
lands deprives his wife of her dower;** but where 
dower attaches to such lands there cannot be a valid 
conveyance by one joint tenant alone to preclude 
his wife’s dower.°® Where an equal and fair di- 
vision is made of the lands held in common among 
the tenants, the right of dower of the wife of either 
of them will attach only to the part assigned to her 
husband.*° 
quired for the payment of partnership debts and for 
the purpose of winding up the affairs of the partner- 
ship deprives the wives of the partners of their 


gift to children are not fraudulent 
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A conveyance of partnership lands re- . 


did not sign, as she had signed a 
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dower interests in such lands.41 A reconveyance 
of lands to satisfy an encumbrance created by a 
prior conveyance,*? or a lien for the purchase 
money,** terminates the wife’s inchoate right of 
dower, although she did not join therein. The 
widow is entitled to dower in lands bargained by the 
husband in his lifetime to a third person, the pur- 
chase money remaining unpaid, and the title to 
the land being retained by the husband in himself 
until his death.*4 

[§ 167] (4) Conveyances to Children or Heirs. 
Conveyances to children or heirs made by a hus-. 
band after marriage are subject to the same rules as 
conveyances to strangers, and unless otherwise pro- 
vided by statute do not affect the dower right of 
the wife.*® ; 

[§ 168] (5) Assignment for Benefit of Credi- 
tors. A wife cannot be required to release her 
dower right in land of her husband for the benefit 
of creditors.*® While there is some authority to the 
contrary,*’ it is very generally held that an assign- 
ment by a husband for the benefit of his creditors 
does not at common law impair the wife’s right of 
dower where she does not join in the conveyance.*® 
And even if she does join, her right of dower will 
not be barred, unless the representations employed 
to induce her to sign are free from fraud.*® Joinder 
of a wife in a general assignment does not release 
dower in land previously conveyed by the husband 
alone.®° Nor is her dower barred by a subsequent 
sale by the assignee of the lands assigned where she 
does not join in the conveyance.5!_ Where the law 


(construing Ohio law); In re Schaef- 


against a wife’s right of dower, al- 

though not founded upon a valuable 

consideration. McIntosh y. Ladd, 1 

Humphr. (Tenn.) 459. 

382. Iowa.—wWillis v. Robertson, 
121 Iowa 380, 96 NW 900 (but binding 
on grantor and all persons claiming 
under him except the Wife). 

i in Re v. Jiggitts, 40 Miss. 
Mo.—Tucker y. Tucker, 32 Mo. 464. 
Tenn.—Martin v. Martin, 1 Heisk. 

644; Rowland v. Rowland, 2 Sneed 

543. 

Vt.—Jenny v. Jenny, 24 Vt. 324; 
Thayer v. Thayer, 14 Vt. 107, 39 AmD 
211. ; 


83. Brewer v. Connell, 11 Humphr. 
(Tenn.) 500. 

34. McIntosh v. Ladd, 1 Humphr. 
(Tenn.) 459. 

85. Norwood v. Marrow, 20 N. C. 
578; Chester v. Greer, 5 Humphr. 
(Tenn.) 26: Compare Reynolds v. 
Vance, 1 Heisk. (Tenn.) 344 (holding 
that an intentional failure to record 
a conveyance until after the hus- 
band’s death, the husband meanwhile 
remaining in possession, is evidence 
of fraud sufficient to render the con- 
veyance void as to the wife). 

For analogous decisions see supra 

156. 
$ 36. Hopkins v. Bryant, 85 Tenn. 
520, 3 SW 827. 

87. See cases infra this note. 

{a] Kentucky statute—(1) Under 
this statute a mortgage is held to be 
a deed, so that a wife is not entitled 
to dower in land sold to satisfy a 
lien created by a mortgage in which 
she joined. Schweitzer v. Wagner, 94 
Ky. 458, 22 SW 883, 15 KyL 229. (2) 
Nor is she entitled to dower in lands 
sold to pay the purchase price, al- 
though more was sold than was nec- 
essary. Johnson v. Cantrill, 92 Ky. 
59, 17 SW 206, 13 KyL 497; Melone 
v. Armstrong, 79 Ky. 248. (3) This 
is true whether the sale is made di- 
rectly by the husband or under a 
judgment. Ratcliffe v. Mason, 92 Ky. 
190, 17 SW 438, 13 KyL 551; Lee v. 
James, 81 Ky. 443, 445. (4) Although 
the wife of grantor in a bond for title 


mortgage deed by which her hus- 
band was divested of legal title to 
the land, so that husband at time of 
his death was not seized of an estate 
in land in fee simple, she has no 
claim for dower in land based on her 
failure to sign bond. Smith v. Noble, 
174 Ky. 15, 191 SW 641. 

88. Mayburry v. Brien, 15 _Pet. 
(U. S.) 21, 10 L. ed. 646; Cockrill v. 
Armstrong, 31 Ark. 580. See also 
supra § 51. 

39. Rank v. Hanna, 6 Ind. 20; 
Blossom yv. Blossom, 9 Allen (Mass.) 
254: Lloyd v. Conover, 25 N. J. L. 47. 

406. Mosher v. Mosher, 32 Me. 412; 
Potter v. Wheeler, 13 Mass. 504; 
Huntington v. Huntington, .9 NYCiv 
Proc 182; Dolf v. Basset, 15 Johns. 
(N. Y.) 21; Wilkinson v. Parish, 3 
Paige (N. Y.) 653; Totten v. Stuy- 
vesant, 3 Edw. (N. Y.) 500; Gaffney 
v. Jeffries, 59 S. C. 565, 38 SE 216, 82 
AmSR 860, 53 LRA 918. 

41. Willet v. Brown, 65 Mo. 138, 
27 AmR 265; Duhring v. Duhring, 20 
Mo. 174. 

Dower in partnership lands see su- 
pra § 53. 

{a] Unless the conveyance is re- 
quired for winding up the affairs of 
the partnership, dower is not barred. 
Young v. Thrasher, 115 Mo. 222, 21 
Sw 1104. 

42. Greene v. Reynolds, 72 Hun 
565, 25 NYS 625. 

43. Hugunin v. Cochrane, 51 Ill. 
302, 2 AmR 303. But see Jeffries v. 
Fort, 43 S. C. 48, 20 SE 755 (which 
apparently holds the contrary). 

44. Slaughter v. Culpepper, 44 Ga. 
319. 

45. Stookey v. Stookey, 89 Ill, 40; 
Graves v. Fligor, 140 Ind. 25, 38 NE 
853; Slack v. Thacker, 84 Ind, 418; 
Bastwood v. Crane, 125 Iowa 707, 101 
NW 481; Shea’s App., 121 Pa. 302, 15 
A 629, 1 LRA 422. 

46. Briggs v. Sanford, 219 Mass. 
572, 107 NE 436. 

47. Merrill v. Security Trust Co., 
71 Minn, 61, 73 NW 640, 70 AmSR 312. 

48. U. S.—Porter v. Lazear, 109 


UseS. 84, 3 SCt-58, 2% L. ed. 865; In| 


re Hays, 181 Fed. 674, 104 CCA 656 


fer, 104 Fed. 973; In re Forbes, 7 Am 
Bankr 42. 

Ark.—Crittenden v. 11 
Ark, 94. 

Conn.—St. John v. Dann, 66 Conn. 
401, 34 A 110. 

Jlil.—Lombard v. Kinzie, 73 Ill. 446. 

Ind.—Chase vy. Van Meter, 140 Ind. 
321, 39 NE 455; Mattill v. Baas, 89 
Ind, 220. 

Ky.—Hanna vy. Gay, 117 Ky. 695, 78 
SW 915, 25 KyL 1794; Lane v. Judy, 5 
KyL 543; Miller v. Gray, 2 Ky. Op. 101. 

Md.—Reiff v. Horst, 55 Md. 42; 
Reiff v. Eshleman, 52 Md. 582; Schu- 
man v. Péddicord, 50 Md. 560; Bank 
of Commerce v. Owens, 31 Md. 320, 1 
AmR 60. 
yong Y.—Darling v. Rogers, 22 Wend. 

Oh.—Dwyer v. Garlough, 31 Oh. St. 
158; Baldwin v. Jacks, 3 Oh. Dec. (Re- 
print) 545. 

Pa.—lLazear v. Porter, 87 Pa. 513, 
30 AmR 380; Helfrich v. Obermyer, 
15 Pa. 113; Eberle v. Fisher, 13 Pa. 
526; Hennessy v. Western Bank, 6 
Watts & S. 300, 40 AmD 560; Keller 
v. Michael, 2 Yeates 300; Gannon y. 
Widman, 3 Pa. Dist. 835, 15 Pa. Co. 
474; McFadden v. Condron, 33 Pa. 
Co. 561; Blackman’s Est., 6 Phila. 160. 

Va.—Reynolds v. Bank of Virginia, 
6 Gratt. (47 Va.) 174. 

[a]: Reason for rule.—In an as- 
Signment for creditors the assignor 
passes to the assignee only such es- 
tate or property as he himself could 
sell or dispose of, and in case of real 
estate only such interest in it as he 
if married could convey without his 
wife joining in the deed. Mills v. 
Ritter, 197 Pa. 353, 47 A194: 

49. Fleming v. Ogden, 152 Pa. 419, 
25 A 639 (where the wife was in- 
duced to join in the deed by false 
representations as to the amount of 
the debts, and it was held that the 
assignee would be perpetually en- 
joined from selling the property of 
the wife). 

50. Shupe v. Rainey, 255 Pa. 432, 
100 A 138. 

51. Ark.—Crittenden v. Woodruff, 
11 Ark. 82. 
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only gives the wife an interest in the land of which 
the husband dies seized and possessed, it is not 
necessary for the wife to join in order that her 
dower right may be barred.®? 

[§ 169] 18. Judicial Sale or Decree—a. In Gen- 
eral. The inchoate right of dower attaches at com- 
mon law to all lands acquired by the husband dur- 
ing coverture and cannot be divested either by the 
voluntary act of the husband,®* or by a decree or 
judgment rendered in a proceeding instituted by 
creditors for the payment of the husband’s debts, or 
.a sale thereunder, unless there is a statutory pro- 
vision to the contrary.°* This rule does not apply, 
however, under statutes giving the wife dower of 
only those lands of which the husband dies seized 
and possessed,®> or under a statute giving dower in 
lands not sold under execution or other judicial 
sale.°° And a sale under a judgment or decree to 
satisfy a lien which existed upon land at the time 
of the owner’s marriage, or at the time he acquired 
the land, will defeat his wife’s right to dower,®" ex- 
cept out of the surplus proceeds after satisfaction 
of the debt.5* By statute a,sale under a testamen- 
tary power to pay debts discharges the land from 
the dower of testator’s widow.®® Where by statute, 
as in some jurisdictions, there is no right of dower 
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in land held by the husband by exeeutory contract 
or other equitable title unless he had such title at 
the time of his death,®° a judicial sale during mar- 
riage of land so held bars dower.®! Where land is 
sold under a decree of court for purchase money, 
the purchaser takes it discharged of the widow’s 
right of dower,®? unless it is otherwise provided by 
statute.6 A decree and sale in an action for the 
admeasurement of the dower of the ancestor’s- widow 
to which the wife of an heir is not a party does not 
affect the latter’s inchoate right of dower. 

[§ 170] b. Under Mortgage Foreclosure Pro- 
ceedings—(1) In General. Except as already noted 
mortgages executed by the husband alone on his 
lands during coverture cannot impair the wife’s 
right of dower,®> and it necessarily follows that 
where, under the rules as already stated, the wife’s 
right of dower is paramount to the mortgage, a de- 
cree in foreclosure directing a sale of the mortgaged 
premises and an application of the proceeds to the 
payment of the mortgage debt will not divest the 
wife of her interest.°® It is otherwise where the 
mortgage existed at the time of the marriage,®’ or 
where for some other reason it is paramount to the 
wife’s dower right,°* or where by statute it is pro- 
vided that mortgages may be foreclosed in accord- 
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Tll.—Lombard y. Kinzie, 73 Ill. 446. 
pepo Bag sdale v. Mitchell, 97 Ind. 
Pa.—Mills v. Ritter, 197 Pa. 353, 47 
A 194; Kelso’s App., 102 Pa. 7; La- 
zear Vv. Porter, 87 Pa. 5138,.:30 AmR 
380; Worcester v. Clark, 2 Grant 84. 

S. C._—Speake v. Kinard, 48S. C. 54. 

[a] Action against purchaser at 
assignee’s sale.-—Where a wife does 
not join with her husband in a deed 
of assignment for the benefit of his 
ereditors, she may after her hus- 
band’s death maintain her common- 
law action of dower against the pur- 
chaser at the assignee’s sale. McFad- 
den v. McFadden, 32 Pa. Super. 534. 

Sale ky assignee in bankruptcy see 
Bankruptcy § 878. 

52. Baird v. Winstead, 123 N. C. 
181. 31 SE 390; Perkins v. McDonald, 
10 Lea (Tenn.) 732; Bostick v. Jor- 
dan, 7 Heisk. (Tenn.) 370; Will v. 
Bowers, 4 Heisk. (T'enn.) 272. See 
also supra § 165. 

[a] A limitation of this principle 
recognized in some decisions is that 
a widow of the grantor in a trust 
deed is entitled to dower in the land 
therein conveyed for the benefit of 
his creditors, where he dies before 
any sale under the deed. Perkins v. 
McDonald, 3 Baxt. (Tenn.) 343; Ma- 
caulay v. Dismal Swamp Land Co., 2 
Rob. (41 Va.) 507. 

53. See supra § 164. 
aie Ala.—Nance v. Hooper, 11 Ala. 

Tll.—Sutherland v. Sutherland, 69 
Ill. 481. 

Ky.—Young v. Strother, 3 KyL 695, 
eK y. Op: 575. 

Md.—Mitchell v. Farrish, 69 Md. 
goo; L4 A 712. 

N. Y.—Lowry v. Smith, 9 Hun 514; 
Hyatt v. Dusenbury, 12 NYCivProc 
152 [app dism 106 N. Y. 663 mem, 12 
NE 711 mem]. 

Oh.—Jewett v. Feldheiser, 68 Oh. 
St. 523, 67 NE 1072; Kaufman v. 
Heckman, 13 Oh. Cir. Ct. N. S. 309. 

Or.—House v. Fowle, 22 Or. 303, 
29 P 890. 

S. C.—Horde v. Landrum, 5 S.C. 213. 

[a] Sale by administrator.—Pur- 
chasers, from a widow, of lands of 
the estate purchased by her at a void 
administrator’s sale, are not entitled 
to payment for their improvements, 
as a condition precedent to admeas- 
urement of her dower therein, in an 
action by the heirs therefor, such 
payment being for adjustment be- 


tween the purchasers and the heirs 
after dower is fixed. Carey v. West, 
139 Mo. 146, 40 SW 661. 

Right of dower absolute on judicial 
sale see supra § 113. 

Estoppel of wife by conduct at sale 
see supra §§ 128-131. 

55. Tisdale v. Risk, 7 Bush (Ky.) 
139; Davidson v. Frew, 14 N. C. 3, 
22 AmD 708; Hopkins v. Bryant, 85 
Tenn. 520, 3 SW 827; Rose v. Rose, 6 
Heisk. (Tenn.) 533 [overr Harrell v. 
Harrell, 4 Coldw. (Tenn.) 377]. See 
supra § 165. 

56. Sturdevant v. Norris, 30 Iowa 
65 (statute enacted after sale but be- 
fore husband’s death). 

57. Ala.—Cheek v. Waldrum, 25 
Ala. 152 (sale under mortgage de- 
feats dower right of widow of gran- 
tee of mortgagor). 

Ind.—Armstrong v. McLaughlin, 49 
Ind. 370; Kintner v. McRae, 2 Ind. 
453 (vendor’s lien); Robbins v. Rob- 
bins, 8 Blackf. 174; McMahan v, Kim- 
ball, 3 Blackf. 1 (decree existing at 
time of marriage). 

Me.—Brown v. Williams, 31 Me. 403. 

Mo.—Gross v. Lange, 70 Mo. 45. 

S. C.—Shiell v. Sloan, 22 S.C. 151. 

58. See supra §§ 42-44. 

59. Mitchell v. Mitchell, 8 Pa. 126. 

60. See supra § 84. 

61. Tisdale v. Risk, 7 Bush (Ky.) 


62. Williams v. Woods, 1 Humphr. 
(Tenn.) 408; Wilson v. Davisson, 2 
pete Va.) 384. See also supra §§ 
> Holden v. Boggess, 20 W. Va. 

64. Jourdan v. Haran, 56 N. Y. 
Super. 185, 3 NYS 541 [aff 117 N. Y. 
628 mem, 22 NE 1128 mem]. 

65. See supra §§ 84-97. 

66. Ark.—McWhirter v. 
40 Ark. 283. 

Ill.— Dillman v. Will County Nat. 
Bank, 138 TIl. 282, 27 NE 1090. 

Iowa.—Moomey v. Maas, 22 Iowa 
380, 92 AmD 395. 

Md.—Mitchell v. Farrish, 69 Md. 
235, 14 A 712 (mortgage on interest 
of tenant in common). 

Arie ei amlgrtgss v. Wilson, 130 Mass. 
124. 

Mich.—Clapp vy. Galloway, 56 Mich. 
272, 22 NW 869. 

N. Y.—Merchants’ Bank v. Thom- 
son, 55 N. Y. 7: Lewis v. Smith, 9 
N. Y. 502, 61 AmD 706; Munroe v. 
Crouse,. 59 Hun 248, 12 NYS» 815 
[app dism 128 N. Y. 651 mem, 29 NE 


Roberts, 


148 mem]; Peo. v. Knickerbocker L. 
Ins. Co., 66 HowPr 115. And see 
Denton v. Nanny, 8 Barb. 618. 

epee v. Binkley, 28 Oh. 
St. 32. 

Tenn.—Gregg v. Jones, 5 Heisk. 443 
(holding that, under a Tennessee 
statute basing the dower right upon 
the seizin of the husband at his death, 
the widow is entitled to dower in 
lands conveyed by a deed in trust 
which had not been foreclosed during 
the lifetime of the husband); Tar- 
pley v. Gannaway, 2 Coldw. 246. 

See also supra §§ 84-97. 

[a] Reservation of dower right in 
decree of sale.-—A married woman’s 
inchoate dower right is not affected 
by a judgment against her husband 
and a third person for a debt se- 
cured by a mortgage on the land, 
which adjudges that the debt is a 
lien on the land, and directs that the 
interests therein, except her interest, 
shall be sold to pay the judgment. 
HKiversole vy. First Nat, Bank, (Ky.) 
118 SW 961. 

[b] Dower abolished after mort- 
gage.—Where a husband mortgaged 
land, his wife not joining, and there- 
after the mortgage was foreclosed, 
and the husband died subsequently, 
the wife had no interest in the land, 
dower having been abolished after 
the execution of the mortgage with- 
out any saving clause for that class 
of cases. Hoskins v. Hutchins, 37 Ind. 
324. See also supra § 13. 

67. Kemerer v. Bournes, 53 Iowa 
172, 4 NW 921; Jacquess v. Hamilton 
County, 1 Disn. 121, 12 Oh. Dec. (Re- 
pri) 524; Shiell v. Sloan, 22 S. C. 

68. Sturdevant v. Norris, 30 Iowa 
65; McClurg v. Schwartz, 87 Pa. 521; 
Scott v. Crosdale, 2 Dall. (Pa.) 127, 1 
L. ed, 317, 1 Yeates 75. 

[a] In Tennessee, in order to ex- 
clude the widow’s right of dower in 
mortgaged lands under Code (1896) § 
4140, giving dower in mortgaged land 
where the husband dies before fore- 
closure of the mortgage, it is not nec- 
essary that her husband’s title shall 
have been divested and vested for- 
mally by a decree of court. A joint 
sale by him and the trustee is suffi- 
cient. Pillow v. Thomas, 1 Baxt. 120. 

{b] Where a mortgagor conveys 
the mortgaged lands by an absolute 
conveyance, the estate of the pur- 
chaser is liable to be divested by a 
sale under the mortgage, and if the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


7 


“59 NE 586; 


-payment out of the assets of the hus- 


§§ 170-173] 


ance with their terms.®® If the wife joins with her 
husband in the mortgage, she is bound by its terms 
and her dower interest may be divested by a fore- 
closure sale.° 

[§ 171] (2) Purchase-Money Mortgage. A pur- 
chase-money mortgage exeeuted by the husband 
alone is generally held to be a superior encumbrance 
to the wife’s right of dower,’! so that a decree of 
sale in proceedings for the foreclosure of such a 
mortgage and a sale thereunder bar the right of 
dower of the wife of the mortgagor.’ 

[§ 172] (8) Wife as a Party to Proceedings. 
The foreclosure of a mortgage in a suit to which the 
wife was not a party does not cut off her inchoate 
right of dower, whether she joined in the execution 
of the mortgage or not. Her right of redemption 
remains unaffected,’? and the court cannot compel 
her without her consent to accept out of the proceeds 
of the sale under foreclosure the present value of 
her contingent right of dower.7* Where a wife did 
not join in a mortgage, she cannot be divested of her 
right of dower by being made a party to the pro- 
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is put in issue.7> In some jurisdictions it is held 
that the right of dower of a widow is not assert- 
able in a suit for foreclosure of a mortgage,’® and 
that, although a party to such a suit, she is not 
estopped by the decree from establishing her right 
of dower in an action at law.™’ Even though the 
wife does not join in the mortgage, if she subse- 
quently joins her husband in a conveyance of the 
mortgaged property, which is subsequently sold un- 
der foreclosure of the mortgage in a suit brought 
against the grantee alone,’® or against the grantor 
and grantee without joining the wife,’ the pur- 
chaser at the foreclosure sale will take the land free 
of dower. Fraud on the part of the husband and 
the purchaser may prevent the foreclosure sale from 
barring dower, although she was joined as a party 
to the “foreclosure proceedings.®° 

[§ 173] c. Sale under Execution *1_(1) In 
General. Where the lien of the execution under 
which the lands of a husband were levied upon and 
sold antedated the marriage, the wife’s dower right 
is thereby divested.8? But if the wife’s dower had 


ceedings to foreclose the mortgage 


lands are subsequently sold under the 
mortgage his widow is not entitled 


to dower in them, Cheek vy. Wal- 
drum, 25 Ala. 152. 
69. Pierce v. O’Neil, 132 Iowa 530, 


109 NW 1082 (holding that the fore- 
closure was a judicial sale barring 
the wife’s right of dower). 

70. Fla.—Roan v. Holmes, 32 Fla. 
295,13 S 339, 21 LRA 180. 

Ill.—Virgin v. Virgin, 189 Ill. 144, 

Shope v. Schaffner, 140 

Ill. 470, 30 NE 872. 
Ky.—Schweitzer v. Wagner, 94 Ky. 

458, 22 SW 883, 15 KyL 229. 

OOo ee v. Buchanan, 1 Md. Ch. 
Mo.—Riddick v. Walsh, 15 Mo, 519. 
Oh.—Baldwin v. Jacks, 3 Oh. Dec. 

(Reprint) 545. 

S. C.—Miller v.. Farmers’ Bank, 49 
S. C. 427, 27 NE 514, 61 AmSR 821; 
Genobles v. West, 23 S. C. 154. 

See also infra § 180 et seq. 

[a] No title at time of mortgage. 
—Where a wife joined in a mortgage 
by her husband without warranty 
when he had no title to the land, and 
he afterward acquired the title, and 
the mortgage was subsequently fore- 
closed, it was held that the sale did 
not defeat the wife’s rights in the 
land. Curran v. Driver, 33 Ind. 480. 

[b] In West Virginia, where a 
wife is joined as a defendant in an 
action for the foreclosure of trust 
deeds, in which she joined with her 
husband, and in which action other 
oreditors intervened and secured a 
determination of their liens in the 
final decree, such decree does not 
have the effect to deprive her of any 
dower right that may afterward be- 
come consummate by the death of her 
husband. Bassell v. Caywood, 54 W. 
Va. 241, 46 SE 159, 66 LRA _ 880;! 
George v. Hess, 48 W. Va. 534, 37 SE 
564; Holden v. Boggess, 20 W. Va. 
62. 

{c] Sale in probate proceedings 
and payment of :nortgage.—A hus- 
band executes a mortgage on his land 
in which his wife joins, and dies leav- 
ing the mortgage unpaid, and if the 
administrator under an order of court 
sells the land and pays off the mort- 
gage, the widow will be entitled to 
dower in the land, and the purchaser 
at the administrator’ s sale is not en- 
titled to be subrogated to the rights 
of the mortgagee, for the purchaser 
does not hold under the mortgage, 
and there is therefore no equitable 
assignment of the mortgage to him, 
but the mortgage is extinguished by 


pand’s estate. Casteel v. Potter, 176 
Mo. 76, 75 SW 597. See also supra § 


97. 


unless her right | attached at the 


71. See supra §§ 29-30. 
72. 


Ind.—Baker v. McCune, 82 Ind. 
585. 


Ky.—Ratcliffe v. Mason, 92 Ky. 
190, 17 SW 438, 13 Kyl 551 [mod 14 
SW 960]. 

N. Y.—Brackett v. Baum, 50 N. Y. 
8 (holding the wife barred of dower 
in lands by a statutory foreclosure 
and sale under a power of sale con- 
tained in a purchase-money mort- 
gage). 

i Oh.—Folsom v. Rhodes, 22 Oh. St. 

35 

Cc. 


S. C.—Seibert v.. Todd, 31 S. 
206, 9 SE 822, 4 LRA 606. 

Tenn.— Williams Vv. Woods, 1 
Humphr. : 

[a] Where land not a part of the 
purchase was included by mistake in 
a bill against him alone to foreclose 
an equitable mortgage for purchase 
money, and the land was sold under 
the decree, the husband’s widow was 
entitled to have the decree vacated 
on a petition for the assignment of 
dower in the land and to recover such 


dower. Lohmeyer v. Durbin, 206 Ill. 
574, 69 NE 523. 
73. Ill—Bigoness v. Hibbard, 267 


Ill. 301, 108 NE 294. 
Ind.—May v. Fletcher, 40 Ind. 575. 
Iowa.—Sherod v. Ewell, 104 Iowa 
253, 73 NW 493. But see Bowden v. 
Hadley, 138 Iowa 711, 116 NW 689 
(holding that the decree of foreclo- 
sure of a mortgage on the husband’s 


'land and the execution sale, having 


been valid against him, terminated 
the wife’s inchoate right of dower, 
and left her no interest which will 
sustain her action to have the sale 
decreed void, because notice was not 
served on her in the foreclosure pro- 
ceedings). 

N. Y.—Kursheedt v. Union Dime 
Sav. Inst., 118 N. Y. 358, 23 NE 473, 
7 LRA 229; Ross v. Boardman, 22 
Hun 527; Raynor v. Raynor, 21 Hun 
36; White v. Coulter, 1 Hun 357 [mod 
on other grounds 59 N. Y. 629 mem]; 
Denton v. Nanny, 8 Barb. 618; North- 
rup v. Wheeler, 43 HowPr 122. 

Oh.—McArthur vy. Franklin, 15 Oh. 
St. 485; Kaufman v. Heckman, 32 Oh. 
Cin VCs mlaiteeSemOh wy sty 4535592 
NE 1116]. 

{a] Purchase-money mortgage. 
(1) Where upon the sale of land a 
mortgage is given for the purchase 
money, the wife of the mortgagor 
may in case she survives her husband 
come in and redeem the mortgage, 


|and this interest cannot be barred 


by a suit for foreclosure, or a sale on 
such suit, unless she was a party to 
it. Mills v. Van Voorhis, 23 Barb. 
125 [aff 20 N. Y. 412]. (2) After her 
husband’s death she may enforce her 


time the lien arose, her right to 


rights regardless of the judgment to 
which she was not a party. White v. 
Coulter, 1 Hun 3857 [mod on other 
grounds 59 N. Y. 629 mem]. 

{b] Confirmation of foreclosure.— 
Where a mortgagor’s widow, whose 
dower had not been barred by a fore- 
closure, was not made a party to 
proceedings to confirm the foreclo- 
sure sale of the property, such con- © 
firmation did not bar her right to 
maintain a suit for dower, the con- 
firmation being effective only to per- 
fect such title as had been obtained 
by the purchaser under the foreclo- 
sure proceedings, and not to vest 
in him a new title. Fourche River 


Lumber Co. v. Walker, 96 Ark. 540, 
132 SW 451. 
74. Hopkinsville Bank, etc., Co. v. 


Planters’ Bank, ete., Co., 176 Ky. 500, 
195 SW 1124. 


75. Ark.—McWhirter v. Roberts, 
40 Ark. 283. 
lowa.—Moomey v. Maas, 22 Iowa 


380, 92 AmD 395. 

Nebr.—Miller v. Boehme, 17 Nebr. 
377, 22 NW 797 (holding that a mar- 
ried woman, if made a party defend- 
ant in an action to foreclose, must 
assert her inchoate right of dower in 
the mortgaged premises or she will 
be barred by the decree). 

Aan J.—Wade v. Miller, 32 N. J. L. 

N. Y.—Merchants’ Bank v. Thom- 
son, 565 N. Y. 7; Lewis v. Smith, 9 
Ne YY. 502.) 61 AmD 706; Matthews v. 
Duryee, 45 Barb. 69 [aft 3 Abb. Dec. 
220, 4 Keys 525]. 

Ss. C.— Davis v. Townsend, 32 S. C. 
112, 10 SE 837. 

76. Wade v. Miller, 32 N. J. L. 
296; Merchants’ Bank v. Thomson, 55 
INR YAS 712 

{a] A widow claiming dower by 
title paramount to the mortgage can- 
not be brought into court in such an 
action to contest the validity of her 
dower. Payn v. Grant, 23 Hun 
(N. Y.) 134; Lee v. Parker, 43 Barb. 
CNY) $11. 

S'2ab AN: rl ere 


a es Wade v. Miller, 
aa. Boorum v. Tucker, 51 N. J. Eq. 
35, 26 A 456 [aff 52 N. J. Eq. 587, 33 

A 50]. 

79. Carter v. Walker, 2 Oh. St. 339. 
80. Turner v. Kuehule, 70 N. J. 

Hq. 61, 62 A 327. 

81. Effect on dower rights of non- 

resident wife see supra § 12 


82. Ind.—Hiceman  v. Finch, 79 
Ind. 511; Armstrong v. McLaughlin, 
149 Ind. 370; Robbins v. Robbins, 8 


Blackf. 174; MeMahan v. Kimball, 3 
Blackf. 1. 
ee v. Williams, 31 Me. 
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dower is not impaired thereby in the absence of spe- 
cial statute changing the rule,*? and the purchaser 
at the execution sale acquires no greater or better 
title, so far as such right is concerned, than could 
have been vested in him by the voluntary conveyance 
of the husband at the date of the inception of the 
If the lands are sold under an execution 
for the enforcement of a lien paramount to the 
wife’s right of dower, such sale effectually bars 


hen.°* 


such right.®5 
[§ 174] 


until all his debts are paid.87 


Mad seencen Anne’s County v. Pratt, 
10 Md. 5. 

Mo.—Gross v. Lange, 70 Mo. 45. 

N. Y.—Sandford v. McLean, 3 Paige 
117, 23 AmD' 773. 

N. C.— Davidson v. Frew, 14 N. C. 
3, 22 AmD 708. 

Pa.—Elliott v. Pearsall, 4 PaLJR 
157, 7 PaLJ 192 

And see supra §§ 100-102. 

[a] Judgments revived after mar- 
riage fall within this rule. Arm- 
strong v. McLaughlin, 49 Ind. 370. 

[b] Judgment entered on day of 
marriage.— Where land is sold on ex- 
ecution on a judgment entered on the 
day of the marriage, no presumption 
arises that the marriage occurred 
after entry of the_judgment in the 
absence of any evidence. Ingram v. 
Morris, 4 Del. 111. 

83, Ala.—Callahan v. Nelson, 128 
Ala. 671, 29 S 555; Wood v. Morgan, 
56 Ala. 397; Nance v. Hooper, 11 Ala. 
552 (holding that a sale of the hus- 
band’s interest in lands under a fieri 
facias does not affect the widow’s 
right cf dower in the same lands). 

Del.—Ingram v. Morris, 4 Del. 111; 
Griffin v. Reece, 1 Del. 508. 

Fla.—Roan v. Holmes, 32 Fla. 295, 
13 S 339, 21 LRA 180. 

Ill.—Summers vy. Babb, 13 Ill. 483; 
Blain v. Harrison, 11 Ill, 384; Sisk v. 
Smith, 6 Ill. 503. 

Ind.—Nutter v. Fouch, 86 Ind. 451; 
Hendrix v. Sampson, 70 Ind. 350. 

Iowa.—Sherod v. Ewell, 104 Iowa 
253. 73 NW .498; Pense v. Hixon, 8 
Iowa 402. 

Ky.—Fields v. Napier, 80 SW 1110, 
26 KyL 240 (judgment in favor of 
state); Kincaid v. Wilson, 49 SW 333, 
20 KyL 1364; Vinson vy. Gentry, 21 
SW 578, 14 KyL 804 (where the judg- 
ment was secured by the _ state 
against a surety on a sheriff’s bond, 
and it was held that a sale of the 
surety’s' land under an execution did 
not deprive the wife of her right to 
dower therein); Robinson v. Robin- 
son, 11 Bush. 174. 

Me.—O’Brien vy. Elliot, 15 Me. 125, 
32) Amp 137. 

Mass.—McMahon v. Gray, 150 
Mass. 289, 22 NE 923, 15 AmSR 202, 
5 LRA 748; Ayer v. Spring, 10 Mass. 
80. 

Minn.—Dayton vy. Corser, 51 Minn. 
406, 53 NW 717, 18 LRA 80. 

Miss.—Gould v. Luckett, 47 Miss. 
96; Fleeson v. Nicholson, Walk. 247. 

Mo.—Davis v. Evans, 102 Mo. 164, 
14 SW 875 (without statutory assent 
of wife); Roberts v. Nelson, 86 Mo. 
21; McClanahan y. Porter, 10 Mo. 746; 
McCrillis v. Thomas, 110 Mo. A. 699, 


85 SW 673. 

Mont.—Lynde v. Wakefield, 19 
Mont. 23, 47 P 5. 

Nebr.—Motley v. Motley, 53 Nebr. 
375, 73 NW 7388, 68 AmSR 608; Breed 
v. McCoy, 43 Nebr. 208, 61 NW 644; 


(2) Under Statutory Provisions. The 
wife’s dower right is barred by sale on execution 
where the common-law right of dower is limited by 
statute to lands of which her husband died seized 
or possessed,** or where by statute the right of 
dower does not attach for the purpose of enjoyment 
Under a statute pro- 
viding that no judgment against the husband shall 
prejudice the wife’s right to dower, her dower right 
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such sale.®° 
[§ 176] 


Butler vy. Fitzgerald, 43 Nebr. 192, 
61 NW 640, 47 AmSR 741, 27 LRA 
252; Martin v. Abbott, 1 Nebr. 
(Unofi.) 59, 95 NW 856. 

H.— Drew v. Munsey, Smith 317. 

N J.—Lloyd v. Conover, 25 N. J. 
tee Harrison y. Eldridge, 7 N. J. L. 

N. Y.—House v. Jackson, 50 N. Y. 
161; Moore v. New York, 8 N. Y. 110, 
59 AmD 473. 

Oh.—Jewett v. Feldheiser, 68 Oh. 
St. 523, 67 NE 1072; Dingman _ v. 
Dingman, 39 Oh. St. 172; Kitzmiller 
v. Van Rensselaer, 10 Oh. St. 63; 
Taylor v. Fowler, 18 Oh. 567, 51 AmD 
469; Fast v. Umbaugh, 22 Oh. Cir. Ct. 
409, 12 Oh. Cir. Dec. 434; Smith v. 
Rothschild, 4 Oh. Cir. Ct. 544, 2 Oh. 
Cir. Dec. 698. 

Or.—House v. Fowle, 22 Or. 303, 29 
P 890. 

S. C.—Horde v. Landrum, 5 S. C. 


213 

Can.—Walker v. Powers, (Mich. 
T.) 4 Vict. 

84. Roan v. Holmes, 32 Fla. 295, 


13 S 339, 21 LRA 180. 
[a] The rule of caveat emptor ap- 
plies.— Butler v. Fitzgerald, 43 Nebr. 


192, 61 NW_ 640, 47 AmSR 741, 27 


LRA 252; House v. Fowles, 22 Or. 
3038, 29 P 890. 
85. Schaefer v. Purviance, 160 


Ind. 63, 66 NE 154; Poor v. Leavell, 
5 KyL 769; Worsham vy. Callison, 49 
ue 206; Carter v. Walker, 2 Oh. St. 
339. 

86. Davidson v. Frew, 14 N. C. 3, 
22 AmD 708; Rose v. Rose, 6 Heisk. 
(Tenn.) 533 [overr Harrell v. Harrell, 
4 Coldw. (Tenn.) 377]. 

{a] Lands levied on and not sold. 
—The widow is dowable of lands of 
her husband which are levied on be- 
fore his death but not sold. Ruther- 
ford v. Read, 6 Humphr. (Tenn.) 423. 

{b] Sale after husband’s death.— 
(1) In North Carolina in an early de- 
cision it was held that a levy on 
lands in the lifetime of the husband 
divests the widow’s claim for dower 
on those lands, although they may 
not be sold until after his death. 
Winstead v. Winstead, 2 N. C. 243. 
(2) Thereafter it was held in a de- 
cision which assumes to follow Win- 
stead v. Winstead, supra, that 
where a levy on land was made be- 
fore the death of the owner, and 
dower was afterward allotted to the 
widow in the land and afterward the 
sheriff conveyed to the purchaser at 
his sale, the widow could not have 
dower because the sale related to the 
levy or title of the writ. Hodges v. 
McCabe, 10 N. C. 78. (3) Subsequent- 
ly the court held that a widow is 
dowable in lands sold after ‘the death 
of the husband under a fieri facias 
tested before his death. Frost v. 
Etheridge, 12 N. C. 30. 

{c] Delay of levy until after has- 


d. Sale or Division in Partition. 
seizin of a husband who acquires title to land as a 
tenant in common is subject to the paramount right 
of his cotenants to demand partition;®°t and there- 
fore-his wife’s right of dower in such land is sub- 
ject to be defeated by a sale of such land in proceed- 
ings instituted by one of the cotenants for a par- 
tition,®? according to some eases, although the wife 
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is not divested by sale under a judgment on a credi- 
tor’s bill against the husband to which the wife was 
not a party,” even though 'a person having a right 
to a vendor’s lien was made a defendant and was 
preferred by the judgment.®® 

(3) Law Governing Right of Dower. 
Where lands are sold upon execution during the life- 
time of the husband, the law in force at the time 
of the death of the husband will control the right 
of dower of the widow as against the purchaser at 


The 


band’s death.—If the judgment cred- 
itor delays his levy until after the 
husband’s death, then the widow’s 
right of dower vests and the lien of 


the judgment is postponed until her - 


dower is assigned. Simmons y. Lati- 
mer, 37 Ga. 490. 

87. Directors of Poor v. Royer, 43 
Pa. 146; Mitchell v. Mitchell, 8 Pa. 
126; Ticknor v. Bessigue, 2 Pa. C. Pl. 
96; Warner v. Macknett, 3 Phila. 


(Pa.)* 325. 

88. Holt v. Hanley, 245 Mo. 352, 
149 SW 1. 

[a] Legal or equitable seizin.—No 
judgment against the husband will 
prejudice the right and interest of 
the wife whether she is regarded as 
endowed by the legal or by the equi- 


table seizin of her husband. Davis 
v. Green, 102 Mo. 170, 14 SW 876, 11 


LRA 90. 

89. Holt v. Hanley, 245 Mo. 352, 
149 SW 1. 

Roe Del.— Griffin v. Reece, 1 Del. 
oth be v. Sample, 51 Ind. 

Iowa.—Cunningham vy. Wilde, 56 
Iowa 369, 9 NW 304; Parker v. Small, 
55 Iowa 732, 8 NW 662; Sturdevant 
v. Norris, 30 Iowa 65; Lucas v. Saw- 
yer, 17 Iowa 517. 

Sieh ain ae v. McDowell, 58 Miss. 

Mo.—Kennerly v. Missouri Ins. Co., 
11 Mo. 204. 

But see Hanley v. Kubli, (Or.) 74 
P 224 [reh allowed 75 P 209] (hold- 
ing that, where property of a hus- 
band was sold under execution on a 
judgment against him, his wife’s 
right of dower therein is to be de- 
termined by the law in force at the 
date of the sale). 

{a] Statute abolishing dower.— 
The wife of a person dying subse- 
quent to the taking effect of the stat- 
ute abolishing dower has no right of 
dower in real estate belonging to, 
and sold on execution against, him 
prior to its taking effect and during 
the existence of the marriage rela- 
tion. Carr v. Brady, 64 Ind. 28. 

91. See supra § 51. 

92. Chaney v. Chaney, 38 Ala. 35; 
Mitchell v. Farrish, 69 Md. 235, 14 A 
712; Rowland v. Prather, 53 Md. 232; 
Warren v. Twilley, 10 Mad. 39: 

[a] Rule not applicable.-—Where 
the husband mortgages his interest, 
subject to the inchoate, contingent 
right of the wife, a purchase of that 
interest, under the mortgage, does 
not divest the contingent right of the 
wife; hence, in subsequent proceed- 
ings in partition, the purchaser does 
not represent any greater interest 
than that acquired by his purchase 


.under the mortgage, so that the con- 


tingent interest of the widow is not 


divested. Verry v. Robinson, 25 Ind. ° 


14, 87 AmD 346. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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is not a party,®? and according to others, provided 
she is made a party.°* Under a statute authorizing 
a sale of land for partition with or without the con- 
sent of a woman having a vested or contingent right 
of dower, provided that she is made a party and 
that a reasonable compensation shall be awarded to 
her if a sale is ordered free from her right, a judg- 
ment ordering a sale, and providing that the value 
of a contingent right of dower shall be secured to 
a married woman out of the share going to her hus- 
band, divests her of her right.®> 

[§ 177] e. Tax Sale. The effect of a sale of 
lands for unpaid taxes upon the inchoate right of 
dower of the owner’s wife will depend upon the 
character of the title secured by the purchaser un- 
der the statute authorizing the sale. If the pur- 
chaser is vested under the statute with an absolute 
title to the lands regardless of the condition of title 
at the time of the sale, the wife’s dower is barred 
in the same manner and to the same extent as are 
the rights of other parties in interest.°° But to 
have this effect a strict compliance with the statute 
must be shown.®? And if the statute only authorizes 
a sale for unpaid taxes of the right, title, and in- 
terest of the owner of the lands, his wife’s inchoate 
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[§ 178] f. Sale by Guardian. A sale by a hus- 
band’s guardian by order of court to pay the bal- 
ance of the unpaid purchase price and other debts 
will not bar the wife’s dower where she was not a 
party to the proceeding had to procure the order.% 
A statute authorizing a husband’s guardian to sell 
his real estate does not confer authority on such 
guardian to dispose of the wife’s dower.’ 

[§ 179] 19. Conveyance or Assignment. A 
wife’s inchoate right of dower is a mere chose in ac- 
tion which cannot be the subject of grant or assign- 
ment.? It cannot be separated from the fee,? and 
can pass only by a conveyance by her husband of 
the estate to which it is incident and in which she 
joined.* The effect of a wife uniting with her hus- 
band in a deed is not to vest in the grantee any 
estate separate and distinct from that of the hus- 
band, but simply to relinquish a contingent right 
in the nature of an encumbrance upon the land con- 
veyed, which if not so relinquished would attach 
and be consummate upon the death of the husband.® 
A statute giving a widow the right to transfer and 
assign unassigned dower in real estate of which her 
husband died seized, ete., refers only to dower in- 
terest existing after his death, and does not apply 
to inchoate dower.® 


right of dower will not be destroyed.®® 

93. Ill—Davis v. Lang, 153 Ill. 
175, 38 NE 635. 

Ind.—Haggerty v. Wagner, 148 Ind. 
625, 48 NE 366, 39 LRA 384; Wagner 
v. Carskadon, 28 Ind. A. 573, 60 NH 
731, 61 NE 976. ¢ 

Iowa.—Williams v. Westcott, 77 
Iowa 332, 42 NW 314, 14 AmSR 287. 

*Mo.—Hinds v. Stevens, 45 Mo. 209; 
ry v. Lindell, 22 Mo. 202, 64 AmD 

Nebr.—Schick v. Whitcomb, 68 
Nebr. 784, 94 NW 1023 (where it was 
declared that the rule that the wife’s 
inchoate right of dower can be di- 
vested only by her voluntary act does 
not prevent a partition of lands en- 
ecumbered by the inchoate right of 
dower of the wife of one of the joint 
tenants; in such case the right of 
dower follows and attaches to the al- 
lotment of the husband or to its 
equivalent in case of sale where divi- 
sion in kind cannot be made). 

Oh.—Weaver v. Gregg, 6 Oh. St. 
547, 67 AmD 355. 

Pa.—Carl v. Jauss, 22° Pa. Dist. 
407; Nelan v. Nelan, 30 Pa. Co. 71. 

S. C.—Holley v. Glover, 36 S. C. 
404, 15 SE 605, 31 AmSR 883, 16 LRA 
776. 

See also supra § 122. 

[al In foreclosure of a mortgage 
on the undivided interest of a tenant 
in. common where his cotenant to 
avoid a sacrifice consented to a de- 
eree for the sale of the tract as an 
entirety, it was held that it was no 
bar to the dower of the cotenant’s 
widow, not being partition between 
cotenants. Mitchell v. Farrish, 69 
Md. 2385, 14 A 712. 

94. Greiner v. Klein, 28 Mich. 12; 
Jordan v. Van Epps, 19 Hun 526 [aff 
85 N. Y. 427]; Bell v. Golding, 136 
NYS 278 [aff 211 N. Y. 507 mem, 105 
NE 1081 mem]; Jackson v. Edwards, 
22 Wend. (N. Y.) 498 [aff 7 Paige 386, 
and overr Matthews v. Matthews, 1 
Edw. (N. Y.) 565]. 

95. Wade v. Wade, 153 Ky. 618, 
156 SW 138, 154 Ky. 24, 156 SW 873; 
Reed v. Reed, 80 SW 520, 25 KyL 
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96. Ark.—McWhirter v. Roberts, 
40 Ark. 283. 

Towa.—Byington v, Carlin, 146 Iowa 
301, 125 NW 233; Lucas v. Purdy, 142 
Towa 359, 120 NW 1063, 24 LRANS 
1294, 19 AnnCas 974. 

Ky.—Mulligan v. Mulligan, 161 Ky. 
628, 171 SW 420. 

Mich.—Robbins v. Barron, 32 Mich. 


36. 
Oh.—Jones v. Devore, 8 Oh. St. 430; 


Tullis v. Pierano, 9 Oh. Cir. Ct. 647, 
9 Oh, Cir. Dec. 103. 

Ont.—Tomlinson v. Hill, 5 Grant 
Ch. (Ore) 7237; 

97. Jones v. Devore, 8 Oh. St. 430. 

{a] and offered for sale.—A dow- 
ress does not forfeit her estate by 
allowing the land to be offered at tax 
sale. There must be an actual sale, 
and a year thereafter -without re- 
demption. Clason v. Ward, 1 OhS&C 
P 192, 1 OhNP 218. 

98. Thompson v. McCorkle, 136 
Ind. 484, 34 NE 813, 36 NE 211, 43 
AmSR 334; Blevins v. Smith, 104 Mo. 
583, 16 SW 2138, 13 LRA 441. 

99. Davis v. Hutton, 127 Ind. 481, 
26 NE 187, 1006. 

1. Williams y. Courtney, 77 Mo. 
587. 

2. Ill.—Miller- v. Pence, 132 M11. 
149, 23 NE 1030; Blain v. Harrison, 
11 Til. 384. 

Ind.—McGlothlin v. Pollard, 81 Ind. 
228. 

Towa.—McKee v. Reynolds, 26 Iowa 


Md.—Reiff v. Horst, 55 Md. 42. 

Mass.—Mason v. Mason, 140 Mass. 
63, 3 NE 19. 

Mo.—Brannock v. Magoon, 216 Mo. 
722, 116 SW 500; Durrett v. Piper, 58 
Mo. 551; McCrillis v. Thomas, 110 Mo. 
A. 699, 85 SW 673. 

Nebr.—Adler, ete., Clothing Co. v. 
Hellman, 55 Nebr. 266, 75 NW 877. 

Ni y.—Capitali Circle Noy 1 =Bi.U: 
v. Schmitt, 84 N. J. Eq. 95, 92 A 596. 

N. Y.—Witthaus v. Schack, 105 N. 
Y. 332, 11 NE 649 [rev 38 Hun 560]; 
Hinchliffe v. Shea, 103 N. Y. 153, 8 
NE 477 [rev 34 Hun 365]; Aikman v. 
Harsell, 98 N. Y. 186; Marvin v. 
Smith, 46 N. Y. 571; Moore v. New 
York, 8 N. Y. 110, 59 AmD 473; Law- 
rence v. Brown, 5 N. Y. 394; Lawrence 
v. Miller, 2 N. Y. 245; Jones v. Flem- 
ing, 37 Hun 227 [rev on other grounds 
104 N. Y. 418, 10 NE 693]; Savage v. 
Crill, 19 Hun 4 [aff 80 N. Y. 630 
mem]; Elwood v. Klock, 13 Barb. 
50; Bell v. Golding, 186 NYS 278 [aff 
TA LeIN. Yee Oem mem .a) 105. NIB) 10831 
mem]; Hawley v. Bradford, 9 Paige 
200, 37 AmD 390; Clowes v. Dicken- 
son, 5 Johns. Ch. 235 [rev 9 Cow. 403]. 

Oh.—Douglass v. McCoy, 5 Oh. 522. 

W. Va.—Crookshanks v. Ransbarg- 
er, 80 W. Va. 21, 92 SE’78; George v. 
Hess, 48 W. Va. 534, 37 SE 564; 
Nickell v. Timlinson, 27 W. Va. 697. 

{al Application of rule, — (1) 
Where premises covered by an unre- 
corded mortgage executed by the 
owner and his wife had been sold 


under an execution against the hus- 
band, the mortgagee cannot foreclose 
and sell the wife’s inchoate right of 
dower since that right is not a sub- 
ject of grant or assignment. Capital 
Circle No, 11, B. U. v. Schmitt, 84 N. 
J. Ch..95, 92 A 596. (2) A grantee in 
a quit-claim deed of a mortgagor 
subsequent to foreclosure of the 
mortgage against the mortgagor by 
name and his wife by her surname, 
her first name being unknown, can- 
not maintain suit against the pur- 
chaser at foreclosure sale to quiet his 
title, basing his claim on the inchoate 
right of dower of the mortgagor’s 
wife. Assuming that her husband 
had the legal title this would not con- 
fer on her or her assignee of the in- 
choate right of dower any title or 
any right to maintain the action. 
Bresee v. Ormsby, 91 Nebr. 399, 136 
NW 256. (3) Where a wife conveys 
land settled on her by her husband in 
lieu of dower and after the husband‘s 
death the settlement and her convey- 
ance are set aside and the lands are 
sold for the husband’s debts, she is 
estopped by deed to claim dower 
against a purchaser. Fleming v. 
Pople, 78-W. Va. 176, 88 SE 1058. 

3. Crookshanks v. Ransbarger, 80) 
W. Va. 21, 92 SE 78. 
are Mass.—Page v. Page, 6 Cush. 

N. Y.—Marvin v. Smith, 46 N. Y. 
571; Jackson v. WVanderheyden, 17 
Jchns. 167, 8 AmD 878; Carson v. 
Murray, 3 Paige 483. 

Oh.—Douglass v. McCoy, 5 Oh. 522. 

vVa.—Corr v. Porter, 33 Gratt. (74 
Va.) 278. ; 
roe S.—Redden v. Tanner, 29 N. S. 

5. Marvin v. Smith, 46 N. Y. 571; 
Corr v. Porter, 33 Gratt. (74 Va.) 278. 
_({a] Rule applied—Where at the 
time the husband executed a mort- 
gage of land in which the wife joined 
he had no interest subject to mort- 
gage, the mortgagee took no title to 
the dower right, and she is not 
estopped from setting up a _ subse- 
quently acquired title. Marvin v. 
Smith, 46 N. Y. 571, 575 (where it 
was_ said: “The general rule that a 
vendor of real estate in fee with 
covenants of warranty cannot acquire 
an outstanding title, and set it up 
adversely to his conveyance, is not 
applicahle to the deed of a feme co- 
vert, who unites with her husband 
in a conveyance with warranty’”’). 

6. Brannock v. Magoon, 216 Mo. 
722, 116 SW 500. 
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[§ 180] 20. Release by Wife “—a. In General. 
The power of a wife to release her inchoate right 
of dower by her own voluntary act has always been 
It is as a general rule only by her 
own voluntary act in person that this right may be 
relinquished,® unless, as is the case in some jurisdic- 
tions, the rule is abrogated,!° or modified by special 
statutory provisions! A valid release operates only 
as an extinguishment of the dower right, and the 
grantee and all those claiming under him take the 
land freed from the encumbrance of such right.1? 
The release does not operate to pass an estate but 


recognized.® 


7. Contracts and conveyances gen- 
erally between husband and wife see 
Husband and Wife [21 Cyc 1271]. 

Conveyances as against creditors 
of husband see Fraudulent Convey- 
ances [20 Cyc 376]. 

Notes see Bills and Notes § 367. 
ioe U. S.—In re Acretelli, 173 Fed. 

Ala.—Hoot v. Sorrell, 11 Ala. 386. 

Ill.— Miller v. Pence, 132 Ill. 149, 
23 NE 1030. 

- Ind.—Higgins v. Ormsby, 156 Ind. 
82, 59 NE 3821; Druckamiller v. Coy, 
42 Ind. A. 500, 85 NE 1028. 

Md.—Reiff v. Horst, 55 Md. 42. 

N. Y.—Hinchliffe v. Shea, 103 N. Y. 
1538, 8 NE 477; Elmendorf v. Lock- 
wood, 57 N. Y. 322; Bank v. Thomson, 
55 N. Y. 7; Marvin v. Smith, 46 N. Y. 
571; Elwood v. Klock, 13 Barb. 50. 
Bien oes v. Fretts, 10 OntWR 

3. 

{a] Application of rule-—Where a 
bankrupt's wife, by letter to his trus- 
tees, agreed to extinguish her dower 
interest in her husband’s real estate 
for a specified price, she thereby con- 
sented to a sale of the real estate 
free from her dower interest, which 
the court thereupon had power to or- 
der. In re Acretelli, 173 Fed. 121. 

9. Eslava v. Lepretre, 21 Ala. 504, 
56 AmD 266; Royston v. Royston, 21 
Ga. 161; Atkin v. Merrell, 39 Ill. 62; 
Ex p. McElwain, 29 Ill. 442 (where it 
was held that a court of equity will 
not interfere to deprive a woman of 
her dower on the ground of her in- 
sanity); Nicoll v. Ogden, 29 Ill. 3238, 
81 AmD 311; Francisco v. Hendricks, 
28 Ill. 64: Gove v. Cather, 23 Ill. 634, 
76 AmD 711. 


10. See supra § 165. 
11. See statutory provisions. x 
[a] Statute dispersing with join- 


der of wife.—(1) Under a statute 
which authorizes a jucge to dispense 
with the wife’s concurrence in a con- 
veyance by .her husband where she 
has been living apart from him for 
two years under such circumstances 
as by law disentitle her to alimony, 
the fact that she has been living 
apart from her husband for two years 
after executing an agreement re- 
leasing him from all claims for ali- 
mony does not warrant the making 
of an order dispensing with her con- 
currence to bar dower in a convey- 
ance by the husband. A right barred 
by contract is not usually considered 
a right to which a person is entitled 
by law. Re Tolhurst, 12 Ont. L. 45, 
7 OntWR 780. (2) An order dispens- 
ing with the concurrence of the wife 
for the purpose of barring her dower 
in a conveyance is justified where she 
had not been heard of for several 
years, having left her husband again 
and again for the purpose of living 
and having lived the life of a pros- 
titute. In such a case, in order to 
deprive a wife of an award of dower, 
it is unnecessary to show a continu- 
ous living with one man in adultery. 
Re Smithers, 14 Ont. L. 536, 9 OntWR 


819. 

12. Ill—Adams y. Adams, 79 Ill. 
517. 

Mass.—White v. Graves, 107 Mass. 
325, 9 AmR 38. 


N. J.—Smallwood v. Bilderback, 16 
Nes AGT. 
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eral. 


N. Y.—Elmendorf v. Lockwood, 4 
Lans. 393 [aff 57 N. Y. 322]. 

S. C.—Miller v. Farmers’ Bank, 49 
S. C. 427, 27 SE 514, 61 AmSR 821. 

13. Witthaus v. Schack, 105 N. Y. 
332, 11 NE 649, 26 NYWklyDig 346; 
Ainchliffe v. Shea, 103 N. Y. 153, 8 
NE 477. 

14. Joining with husband in exe- 
cution of mortgage see supra § 85. 

15. See infra § 185. 

16. U. S.—Dundas v. Hitchcock, 
12 How. 256, 13 L. ed. 978; Bottomly 
v. Spencer, 36 Fed. 732; Cox v. Wild- 
er, 6 EF. Cas. No. 3,308, 2 Dill. 45. 

Ark.—Stull v. Graham, 60 Ark. 461, 
31 SW 46; Hewitt v. Cox, 55 Ark. 
225, 15 SW 1026, 17 SW 873; Smith v. 
Howell, 538" Ark. =279;" 13° “SW ‘929. 
Meyer v. Gossett, 38 Ark. 377. 

Del.—Grant v. Jackson, etc., Co., 5 


Del. Ch. 404. 

: Ga.—Davis v. McDonald, 42 Ga. 
05 

Ill. —Taylor v. Lawrence, 148 Ill. 


388, 36 NE 74; Scanlan vy. Scanlan, 
134 111. 630, 25 NE 652 [aff 33 Ill. A. 
202]; Johnson v. Montgomery, 51 Ill. 
185; Atkin v. Merrell, 39 Ill. 62; Ni- 
coll v. Miller, 37 Ill. 387; Russell v. 
Rumsey, 35 Ill. 362; Nicoll v. Ogden, 
29 Ill. 323, 81 AmD 311; Gove v. Ca- 
ther, 23 lll. 634, 76 AmD 711; Blain 
v. Harrison, 11 Ill. 384; Sisk v. Smith, 
6 Ill. 503. 

Ind.—Snoddy v. Leavitt, 105 Ind. 
357, 5 NE 18; Youst v. Hayes, 90 Ind. 


413; Hudson v. Evans, 81 Ind. 596; 
Dunn v. Tousey, 80 Ind. 288; Davis 
v. Bartholomew, 3 Ind. 485; Little 


v. Mundell, 
227. 

lowa.—McDaniel v. Large, 55 Iowa 
312, 7 NW 632; Sturdevant v. Nor- 
ris, 30 Iowa 65; O’Ferrall v. Simplot, 
4 Iowa 381. 

Ky.—Cantrill v. Risk, 7 Bush 158; 
Jacobs v. Wurtz, 1 KyL 343; Rogers 
v. Isaacs, 6 Ky. Op. 518. 

Me.—Usher v. Richardson, 29 Me. 
415. 

Md.—Grove vy. Todd, 41 Md. 633, 20 
AmR 76; Chase’s Case,-1 Bland 206, 
MC AMD e277. 

Mass.—Tasker v. Bartlett, 5 Cush. 
3593 

Mich.—Grand Rapids Fifth Nat. 
oe v. Pierce, 117 Mich. 376, 75 NW 

Minn.—Ortman v. Chute, 57 Minn. 
452, 59 NW 533. 

Miss.—Sykes v. Sykes, 49 Miss, 190. 

Mo.—Bush v.. Piersol, 183 Mo. 500, 
81 SW 1224; Lindell v. McNair, 4 Mo. 
380; Vantage Min. Co. v. Baker, 170 
Mo. A. 457, 155 SW 466. 

N. J.—Goodheart vy. Goodheart, 63 
N. J. Eq. 746, 53) A 135. 

N. Y.—Jones v. Fleming, 104 N. Y. 
418, 10 NE, 693 [rev 387 Hun 227]; 
29 Hun 551, 32 Hun 280; Hinchliffe v. 
Shea, 103 N. Y. 153, 8 NE 477; Elm- 
endorf v. Lockwood, 57 N. Y. 322; 
Wronkow v. Oakley, 64 Hun 217, 19 
NYS 51 [rev on other grounds 133 
N: Y. 505, 31 NE 521, 28 AmSR 661, 
16 LRA 209]; Ford v. Knapp, 31 Hun 
522 [rev on other grounds 102 N. Y. 
135, 6 NE 283, 5 AmR 1782]: Crain v. 
Cavana, 36 Barb. 410; New York 
L. Ins. Co. v. Mayer, 14 Daly 318 [aff 
108 N. Y. 655 mem, 15 NE 444 mem]; 
Reynolds v. Reynolds, 24 Wend. 193; 
Day v. West, 2 Edw. 592; Hoogland 


59 Ind.‘ A. 227, 109 NE 


[§§ 180-181 


operates simply to pass the contingent right of 
dower in aid of the title or lien created.1? 

[§ 181] b. Methods Employed 1*—(1) Joining 
with Husband in Execution of Deed—(a) In Gen- 
Unless otherwise provided by statute,'® the 
usual way of barring dower in this country by the 
voluntary act of the wife has always been by her 
joining with her husband in a properly executed and 
acknowledged deed of conveyance of the land.1® This 
mode is either authorized by statutory enactment 
variously expressed in the several states, or is in- 
ferentially recognized by provisions pertaining to 


v. Watt, 2 Sandf. Ch. 148. 

Oh.—Gregory v. Gregory, 16 Oh. 
St. 560; Conover v. Porter, 14 Oh. St. 
450; Symmes v. White, 1 Oh. Dec. 
(Reprint) 219, 4 WestLJ 528. 

Pa.—Ticknor vy. Bessigue, 2 Pa. C. 
eae 96; Warner v. Macknett, 3 Phila. 

Tenn.—Atwater y. Butler, 9 Baxt. 
299; Montgomery v. Hobson, Meigs 
437, 


Va.—Miller y. Crawford, 32 Gratt. 
(73 Va.) 277. 

W. Va.—Wethered y. Conrad, 73 W. 
Va. 551, 80 SW 953. 

And see other cases in the notes 
following. 

[a] Deed of husband and wife in 
bankruptcy proceedings. — Where 
land of a husband was sold in bank- 
ruptcy proceedings, a deed of the 
husband and wife through a third 
person, acting as a mere conduit to 
the purchaser, was effective to bar 
the wife’s right of dower in the land 
under Rev. St. (1899) §§ 901, 902, pro- 
viding that a husband and wife may 
convey the wife’s real estate, and 
the wife may relinquish her dower in 
the real estate of her husband, by 
their joint deed, acknowledged and 
certified in the prescribed form. 
Bush v. Piersol, 183 Mo. 500, 81 SW 

[b] Deed deliverable on death of 
survivor of grantors.—A deed of a 
husband’s lands, in which the wife 
joined, provided that there should be 
no delivery to the grantees until the 
death of the survivor of the grant- 
ors. During the life of both, and 
apparently without fraud, the hus- 
band delivered the deed ‘to a third 
person for delivery to the grantees 
at such death. It was held that the 
delivery of the deed to the third per- 
son without the wife’s consent was 
not a violation of the provisions of 
the deed, and that she did not on her 
husband’s prior decease become en- 
titled to an interest in the land un- 
der Burns St. Annot. (1908) § 3029, 
giving a surviving wife one third 
of all land held by the husband, in 
the conveyance of which she has not 
joined. Martin v. Caldwell, 49 Ind. 
Awd, -96 IN E660: 

{c] Oil and gas in place.—Where 
a wife joins her husband in a deed 
conveying an interest in undiscovered 
oil and gas in place, she releases her 
claim to dower in such portion. Corr 
Vv... Porter, 33: iGrattee (740 aVaan aes 
Headley v. Colonial Oil Co., 67 W. 
Va. 628, 69 SE 296; Nickell v. Tomlin- 
son, 27 W. Va. 697. 

[d] Relinquishment operates as 
estoppel.—(1) The relinquishment of 
an inchoate right of dower which a 
married woman makes by joining in 
a deed with her husband operates 
against her not by grant but by way 
of estoppel. Follansbee vy. Follans- 
bee, App. (b._ C:) -3265 Blain v. 
Harrison, 11 Ill]. 384; Littell v. Hoag- 
land, 106 Ind. 320, 6 NE 645; Little- 
field v. Crocker, 30 Me. 192; Usher v. 
Richardson, 29 Me. 415; Stearns v. 
Swift, 8 Pick. (Mass.) 532; Sandwich 
Mfg. Co. v. Zellmer, 48 Minn. 408, 51 


NW, 379; Brannock v. Magoon, 215 
Mo. 722, 116 SW 500; Needles v. 
Ford, 167 Mo. 495, 67 SW 240; Mc- 


Crillis v. Thomas, 110 Mo. A. 699, 85 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 181-184] 


the power of a husband to divest his wife of her 
dower right.17 Where the statute points out the 
mode of release by joining with the husband in the 
deed of conveyance, there must be a substantial com- 
pliance therewith.18 If the release is executed in 
conformity with statutory requirements, the land 
passes to the grantee free of the wife’s claim for 
dower.1® And in ¢onsequence no estate, right, or 
title remains in her to be conveyed by ler by a deed 
executed subsequent to her husband’s death.?° 

[§ 182] (b) Sufficiency of Deed—aa. In Gen- 
eral. If the deed in the execution of which the wife 
joined is insufficient to pass title,?? or was undeliv- 
ered at the husband’s death,?? or the husband had no 
title in the lands attempted to be conveyed,”* the 
relinquishment of dower therein contained is inoper- 
ative. Dower is not forfeited by a conveyance by 
bargain and sale by the dowress and her husband, 
since such conveyance passes nothing but what the 
grantor may lawfully convey.*4 

[§ 183] bb. Misdescription of Land. If the 
deed describes land other than that intended to be 
conveyed, and the wife executes and acknowledges 
the deed before the mistake is corrected, she relin- 
quishes her dower in the lands described in the deed, 
and in none other; and although she may have 
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agreed to relinquish it in another tract, and she may 
have supposed she was doing so, yet if she has not 
done so, the court has no power of compelling her. 
Her agreement does not bind her, and the court 
cannot take her relinquishment of dower in one tract 
and apply it to another in which she has never re- 
linquished.?® In order to reform a deed conveying 
the wrong land as against the wife, the mistake 
should be shown by clear and satisfactory evidence 
to be her mistake as well as that of her husband.?* 

[§ 184] (c) Sufficiency of Deed as Release by 
Wife. To pass the dower right of the wife it is of 
course essential that she as well as her husband 
should execute the deed,?’ although it is not neces- 
sary that she should execute it,?> or acknowledge 
it 7° on the same day as her husband. To determine 
the sufficiency of the release expressed in a deed in 
the execution of which the wife has joined, recourse 
must be had to the statute under which the release 
was executed.2° The release is as a rule required 
to be executed with the same formality as any other 
instrument conveying an interest in real property, 
and there must be a formal acknowledgment in the 
manner required by statute for the acknowledgment 
of instruments conveying interests in real property 
by married women,*+ unless by statutory provision 


SW 673; Wadleigh v. Glines, 6 N. H. 
17, 23 AmD 705; Maloney v. Horan, 49 
N. Y. 111, 10 AmR 335, 12 AbbPrNS 
289; Gillilan v. Swift, 14 Hun (N. Y.) 
574; Kitzmeller v. Van Rensselaer, 10 
Oh. St. 63; Smith v. Oglesby, 33 S. C. 
194, 11 SE 687. (2) The estoppel is 
binding only in favor of those who 
are privy thereto. Maloney v. Horan, 
supra. (3) Where the wife joins her 
husband in a conveyance of his prop- 
erty merely for the purpose of re- 
linquishing her inchoate right of dow- 
er, she will not be estopped by any 
covenants in the deed from setting 
up a title accruing to her other than 
her right of dower. Trentman v. 
Eldridge, 98 Ind. 525. (4) Under stat- 
ute in Iowa it has been held that a 
married woman who unites in a deed 
of her husband’s land, with cove- 
nants, is not estopped by such cove- 
nants to assert against the purchaser 
that the premises were encumbered 
by an outstanding lease on a portion 
thereof at the time of the execution 
of the deed. Thompson v. Merrill, 58 
Iowa 419, 10 NW 796. 

17. Elmendorf vy. Lockwood, 57 
N. Y. 322. And see cases supra note 


18. U. S.—Bottomly v. Spencer, 36 
Fed. 732; Raverty v. Fridge, 20 F. 
Cas. No. 11,586, 3 Mciean 230. 

Ala.—Owen v. Paul, 16 Ala. 130. 

Ark.—Meyer v. Gossett, 38 Ark. 
Olt. 

Ga—Davis v. McDonald, 42 Ga. 205. 

Tll.—Atkin’ v. Merrell, 39 Ill. 62; 
Nicoll v. Ogden, 29 Ill. 323, 81 AmD 
311; Gove v. Cather, 23 Ill. 634, 76 
AmD Tall. 

aber —O’Ferrall v. Simplot, 4 Iowa 


Pees wenenineton v. Middleton, 6 
Dana 300. 

Mo.—Hall v. Smith, 103 Mo. 289, 
15 SW 621. 

Na Jc Saldnttilvs lynn. 72 WN. J. 
Eq. 157, 65 A 246; Sheppard v. War- 
delieiy Newoe ola 452. 

Oh.—Carney Vv; Elopple, 17 Oh. St. 
39. 

Or.—Moore v..Thomas, 1 Or. 201. 

See also infra § 184 et seq. 

Cure by statute of defect in release 
see Constitutional Law § 798. 

19. Tubbs v. Gatewood, 26 Ark. 
128: Saldutti v. Flynn, 72 N. J. Eq. 
157, 65 A 246. 

20. Robison v. Hicks, 76 Or. 19, 
146 P 1099. 

21. Smith v. Howell, 53 Ark. 279, 
183 SW 929 

[a] Wife’s joinder in a preferen- 


tial conveyance declared invalid does 
not deprive her of her dower right, 
her dower interest being no part of 
the bankrupt’s. estate. Marsh _ v. 
Walters, 220 Fed. 805, 186 CCA 409. 

{[b] Deed executed in blank.—A 
deed purporting to release dower 
which had been executed by the wife 
in blank and afterward filled up is 
not sufficient to release dower. Dru- 
ry v. Foster, 2 Wall. (U. S.) 24, 17 
L. ed. 780; Burns v. Lynde, 6 Allen 
(Mass.) 3805; Conover v. Porter, 14 
Oh. St. 450. 

{[c] Executory contract of sale.— 
An executory contract of sale, al- 
though signed, sealed, and acknowl- 
edged by the wife and her husband, 
is not such an instrument as the stat- 
ute prescribes of the relinquishment 
of an inchoate dower and does not 
effect a release thereof. Crookshanks 
v. Ransbarger, 80 W. Va. 21, 92 SH 
78. 

22. Duncklee y. Butler, 25 Misc. 
680, 56 NYS 329 [mod in. other re- 
spects 38 App. Div. 99, 56 NYS 491]. 
And see Tyler v. Tyler, 50 Mont. 65, 
144 P 1090 (holding that, under Rev. 
Codes §§ 4596, 4599, providing that a 
grant, or a grant in escrow, does not 
vest the interest transferred until de- 
livery of the instrument, an option 
contract accompanied by a deed in es- 
crow does not bar dower, where the 
husband died before delivery of the 
deed by the depositary). 

23. McCormick v. Hunter, 50 Ind. 
186; Stinson v. Sumner, 9 Mass. 142, 
2 AmD 49; Marvin v. Smith, 46 N. Y. 
Tale 

[a] Conveyance before issuance 
of patent.—A purchaser of land from 
the United States may make a valid 
conveyance of such land ibefore is- 
suance of a patent therefor, and 
where such conveyance is joined in 
by the wife, it bars her right of dow- 
er, although a patent is subsequent- 
ly issued to her husband. McDaniel 
v. Large, 55 Iowa 312, 7 NW 632. 

24. Robinson v. Miller, 1 B. Mon. 
(Ky.) 88. 

25. Martin v. Hargardine, 46 Ill. 
322; Davenport v. Sovil, 6 Oh. St. 459. 

26. Sieben v. Franks, 52 Iowa 642, 
3 NW 676. 

27. Brown v. Starke, 3 Dana (Ky.) 
316. And see cases infra this sec- 
tion. 

28. Frost v. Deering, 21 Me. 156. 

29. Newell v. Anderson, 7 Oh. St. 
12; Williams v. Robson, 6 Oh. St. 510. 

30. See statutory provisions. 

[a] Certificate of release of dow- 


| Section, 


er.—Under a statute which provides 
that a certificate of release of dower 
shall be indorsed upon a deed in 
which a wife has joined with her 
husband, or that a separate written 
instrument to the same effect shall 
be executed and recorded, and which 
prescribes a form, the sufficiency of 
a certificate is to be determined sole- 
ly by what is shown by it, and not 
by what the parties intended; and 
where a certificate is not under the 
“hand of the woman,” nor under the 
seal of the officer, as provided by the 
it is invalid as a release of 
dower. Fisher v. Fisher, 89 S. C. 
175, 71 SE 863. 
31. U. S—Bottomly v. Spencer, 36 
Fed. 732 (Illinois statute). 

Ark.—Bowers v. Hutchinson, 67 
Ark. 15, 53 SW 399; Stidham v. Mat- 
thews, 59 Ark. 650; "Russell v. Umph- 
leg, 27 Ark. 339; Elliott v. Pearce, 20 
Ark. 508. # 

Ill.—Bute v. Kneale, 109 Ill. 652; 
Gove v. Cather, 23 Ill. 634, 76 AmD 
711; Owen v. Robbins, 19 Ill. 545; 
Mason. Vv. Brock, 12) Tl). s2738,.52 AmD 


490. 

Ind.—Jordan v. Corey, 2 Ind. 385, 
52 AmD 516; Clark v. Redman, 1 
Blackf. 379. 

Iowa.—Westfall v. Lee, 7 Iowa 12. 

Kan.—Jack v. Hooker, 71 Kan. 652, 
Siow aoe 

Ky.—Hanna vy. Gay, 117:Ky. 695, 78 
SW 915, 25 KyL 1794; Netherland v. 
Calvin, 10 cy: Op: “177: 

Md.—Grove v. Todd, 41 Md. 638, 
20 AmR 76. 


Mich.—Maynard v. Davis, 127 
Mich. 571, 86 NW 1051; Sibley v. 
Johnson, 1 Mich. 380; Barstow v. 


Smith, Walk. 394. 

Mo.—Stronghurst First Nat. Bank 
v. Kirby, 269 Mo. 285, 190 SW 597; 
Hall v. Smith, 103 Mo. 289, 15 SW 
621; Rogers v. Woody, 23 Mo. 548. 

N. J.—Saldutti v. Flynn, 72 N. J. 
Eq. 157, 65 A 246; Sheppard v. War- 
dell, LN.) Jed. 452% 

Oh.—Connell v. Connell, 6 Oh. 353; 
Brown v Farian, 3 Oh. 140. 

Or.—Moore v. Thomas, 1 Or, 201. 

Pa.—Kirk v. Dean, 2 Binn. 341. 
ate C.—Townsend v. Brown, 16 S. C. 

W. Va.—Jarrell v. French, 43 W. 
Va. 456, 27 SH 263. 

[a] Private examination of the 
wife must be shown by the acknowl- 
edgment. Thompson v. Morrow, 5 
Serge. & R. (Pa.) 289, 9 AmD 358. 

[b] The invalidity of the hus- 
band’s acknowledgment will not af- 
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informalities in the acknowledgment are made im- 
Where the statute provides only for 
the release of dower by a deed of conveyance, such 
release must be under seal, if instruments conveying 
real property are required to be under seal,** al- 
though there is authority to the contrary.** 
decided weight of authority is to the effect that a 
deed to release the wife’s dower, in addition to its 
being jointly executed by husband and wife must 
contain apt words to express the intention to release 
dower, in the absence of which the deed will not 
operate as a relinquishment of her dower.*® In 
jurisdictions where this view prevails the mere 
signing, sealing, and acknowledgment of the deed 
by the wife is ineffectual to divest her of her dower 
In other jurisdictions a contrary rule pre- 
vails.57 But it is not necessary that the wife should 
release or grant her right of dower eo nomine; any 


material.®? 


right.°° 


fect the execution of the deed so 
far as it pertains to the wife’s release 
of dower contained therein, if her 
own acknowledgment was valid. Ge- 
uae v. Maize, 163 Mo. 224, 68 SW 


[c] Where a statute requires the 
contents of deeds executed by mar- 
ried women to be made known to 
them, a wife is not barred of dower 
unless the magistrate’s certificate 
shows that the requirements were 
complied with, for a wife can only 
be divested during coverture of her 
interest in her husband’s estate in 
the manner prescribed by the statute. 
Silliman v. Cummins, 13 Oh. 116. 
And see Owen v. Robbins, 19 Ill. 545 
(to same efféct). 

{d] In Missouri.—Under Rev. St. 
(1909) § 2788, providing that the wife 
may relinquish dower by joint deed 
with the husband, acknowledged and 
certified, § 83804, providing that a 
married woman shall be deemed a 
feme sole, did not enable her by a 
simple deed without acknowledgment 
and certification to pass her inchoate 
right of dower in real estate owned 
by the husband. Stronghurst First 
Nat. Bank y. Kirby, 269 Mo. 285, 190 
SW 597. 

Acknowledgments by married wom- 
en generally see Acknowledgments § 
25 et seq. 

32. See statutory provisions. 

[a] In Canada under the Dower 
Act (32 Vict. c 7 § 23), the absence 
of or any informality in the acknowl- 
edgment of a release of dower is im- 
material. Heward v. -Scott, 3 Ch. 
Chamb. (U. C.) 274; Bogart v. Pat- 
terson, 14 Grant Ch. (U. C.) 624; 
Buck v. McCallum, 13 U. C. C. P.,163; 
McNally v. Church, 27 U. C. Q. B. 103; 
Hill v. Greenwood, 23 U. C. Q. B. 404. 

Cure of defect by statute see Con- 
stitutional Law § 798. 

33. Ky.—Brown v. Starke, 3 Dana 
316. 

Me.—Sargent v. Roberts, 34 Me. 
135; Manning v. Laboree, 33 Me. 343. 

Mass.—Giles v. Moore, 4 Gray 600; 
Tasker v. Bartlett, 5 Cush. 359. 

Pa.—Walsh y. Kelly, 34 Pa. 84. 

W. Va.—Jarrell v. French, 43 W. 
Va. 456, 27 SE 263. 

Ont.—Sarsfield v. Sarsfield, 22 U.C. 
Q. B. 59 


‘34. Dutton v. Stuart, 41 Ark. 101; 
Johnson y. Montgomery, 51 Ill. 185; 
Dustin v. Steele, 27 N. H. 431; Burge 


v. Smith, 27 N. H. 332; Goodheart v.- 


Goodheart, 63 N. J. Eq. 746, 53 A 
135; Boorum v. Tucker, 51 N. J. Eq. 
135, 26.A 456 [aff 52-N. J. Ea. 587, 
a A 50]; Frey v. Boylan, 23 N. J. Eq. 

35. U.S.—Dundas v. Hitchcock, 12 
How. 256, 13 L. ed. 978; Mississippi 
Agricultural Bank v. Rice, 4 How. 
225, 11 L. ed. 949; Hall v. Savage, 11 
F. Cas. No. 5,944, 4 Mason 273; Pow- 
ell v. Monson, etc.,. Mfg. Co., 19 F. 
Cas. No..11,356, 3 Mason 347. 
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The 


dower passes.*° 


[§ 185] (2) 


by statute.*? 


D. C.—Follansbee v. Follansbee, 1 
App. 326. 

Ind.—Davis v. Bartholomew, 3 Ind. 
485. ‘ 
Ky.—Hatcher v. Andrews, 5 Bush 
561. 

Me.—Lothrop v. Foster, 51 Me. 
367; Usher v. Richardson, 29 Me. 415; 
Stevens v. Owen, 25 Me. 94; Frost v. 
Deering, 21 Me. 156. 

Mass.—Bartlett v. Bartlett, 4 Al- 
len 440; Learned vy. Cutler, 18 Pick. 
9; Leavitt v. Lamprey, 13 Pick. 382, 
23 AmD 685; Lufkin v. Curtis, 13 
Mass. 223; Catlin v. Ware, 9 Mass. 
218, 6 AmD 56. 

Oh.—Carter v. Goodin, 3 Oh. St. 75; 
McFarland v. Febiger, 7 Oh. 194, 28 
AmD 632; Brown v. Farran, 3 Oh. 140. 
Compare Smith v. Handy, 16 Oh. 191. 

Ro C.—Shelton v. Shelton, 20 S. C. 
560. 

Tenn.—Daly v. Willis, 5 Lea 100; 
Atwater v. Butler, 9 Baxt, 299. 

Can.—MeDearmid v. McDearmid, 
15 CanLJ 112. 

Ont.—Lawson v. Montgomery, 10 
U. C. Q. B. 528; Thompson v. Thomp- 
son, 2 Ch. Chamb. (U. C.) 211. 

[a] “Doubtful words ought never 
to be construed to have such an ef- 
fect.” Hall v. Savage, 11 F. Cas. 
No. 5,944, 4 Mason 2738, 275. 

86. Ind.—Travellers’ Ins. Co. v. 
Noland, 97 Ind. 217; Davis v. Bartho- 
lomew, 3 Ind. 485; Cox v. Wells, 7 
Blackf. 410, 43 AmD 98. 

Ky.—Beverly v. Waller, 115 Ky. 
596, 74 SW 264, 14 KyL 2505, 103 Am 
SR 342; Measels v. Martin, 13 SW 
359; Buford v. Guthrie, 14 Bush 690; 
Prather v. McDowell, 8 Bush 46; 
Lemming v. Mullins, 13 Ky. Op. 194. 

Me.—Lothrop v. Foster, 51 Me. 367. 

Mass.—Lufkin v. Curtis, 13 Mass. 
223; Catlin v. Ware, 9 Mass. 218, 26 
AmD 56. 

Mo.—Young v. Hyde, 255 Mo. 496, 
164 SW 228; Golden v. Tyer, 180 Mo. 
196, 79 SW 143; McFadden v. Rogers, 
70 Mo. 421. 

Oh.—Carter v. Goodin, 3 Oh. St. 
75; McFarland v. Febiger, 7 Oh. 194, 
28 AmD 632. 

W. Va.—Laughlin vy. Fream, 14 W. 
Va. 322 [dist Hill v. Horse Creek 
oe Land Co., 70 W. Va. 221, 73 SE 

{a] A wife’s signature as a wit- 
ness to a contract for the sale of her 
husband’s real estate, she being in 
no way referred to in the contract as 
a party, is not a written consent to 
the sale, within Rev. L. (1905) § 
3648, giving a wife one-third inter- 
est in all real estate owned by her 
husband, to the sale of which she has 
not consented in writing. Stromme 
v. Rieck, 107 Minn. 177, 119 NW 948, 
131 AmSR 452. 

37. Ark.—Dutton v. Stewart, 41 
Ark. 101. 

Ill.—Johnson v. 
Tl. 185. 

Iowa.—Schaffner v. Grutzmacher, 6 


Montgomery, 51 


-AmSR 197. 
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other words showing an intention on her part to re- 
linquish her dower will be sufficient.** 
accordingly been held that a deed in which the 
wife joins in the granting clause and covenant con~ 
veys all her interest in the property, including her 
right of dower.®® 
quishes her dower in the body of the deed and 
signs and acknowledges the instrument, her right to 


And it has 


Where a married woman relin- 


Although the wife’s name does 


not appear in the body of the deed as grantor, 
the express release of her dower in the premises 
granted by appropriate words at the end of the 
deed will effectually bar her dower.*+ 


Release by Sole Deed of Wife. A 


release or conveyance executed by the wife during 
coverture in which the husband did not join is in- 
effectual to bar her dower, unless otherwise provided 
But this rule has been considerably 


Towa 137. 

N. H.—Perley v. Woodbury, 76 N. 
H. 23, 78 A 1073; Burge v. Smith, 27 
NGO 2332. 

Ont.—Bonter v. Northcote, 20 U. C. 
CEG: 

88. Learned v. Cutler, 18 Pick. 
(Mass.) 9; Gillilan v. Swift, 14 Hun 
(N. Y.) 574. And see cases infra 
following notes. : 

[a] A covenant not to assert her 
right to dower in any portion of her 
husband’s estate must be entirely free 
from doubt, clear, positive, and ex- 
press in its terms. Shelton vy. Shel- 
ton, 20 S. C. 560. 

39. Jones v. Des Moines, 43 Iowa 
209; Edwards v. Sullivan, 20 Iowa 
502; Stone v. Stubblefield, 6 KyL 443; 
Gregory v. Gregory, 16 Oh. St. 560; 
Smith y. Handy, 16 Oh. 191; Tuite v.. 


Miller, 1 Oh. Dec. (Reprint) 247, 5 
WestLJ 413. And see cases supra 
note 38. 


[a] Designation of wife by de- 
scription instead of name.—A deed 
signed, sealed, and acknowledged by 
a husband and wife which, not nam- 
ing the wife in the body thereof, 
makes her a grantor by the mere 
designation of her as wife in the 
granting clause, is the deed of the 
wife as well as the husband, and re- 
linquishes her dower in the land. Hill 
v. Horse Creek Coal Land Co., 70 W. 
Va. 221, 73 SE 718. 

40. Stone v. Stubblefield, 13 Ky. 
Op. 119. 

_ [a] _ Rule applied.—(1) If the wife 
joins in that part of the body of the 
deed conveying her dower interest, 
and uses apt words to convey such 
interest, that igs a compliance with 
the statute. It is not necessary that 
her name should appear in the clause 
granting title. Davis v. Jenkins, 93 
Ky. 353, 20 SW 2838, 14 KyL 342, 40 
(2) Where a husband’s. 
deed of conveyance is followed by a 
paragraph relinquishing. dower on 
the part of. the wife, and then by the 
signatures of both, 
joining with the husband in the deed 
as is required by the statute for the 
relinguishment of dower in his real 
epee Meyer v. Gossett, 38 Ark. 

41. Clarkson v. Allison, 12 Ky. Op. 
177; Stearns v. Swift, 8 Pick. (Mass.) 
532; Atkinson v. Taylor, 34 Mo. A. 
442; Foster v. Dennison, 9 Oh. 121. 

42. U. S.—Powell v. Monson, etce., 
Mfg. Co., 19 F. Cas. No. 11,356, 3 Ma- 


son 347. 

Ark.—Meyer v. Gossett, 38 Ark. 
377; Stidham v. Matthews, 29 Ark. 
650; Witter v. Biscoe, 13 Ark. 422. 

Ill.— Knox v. Brady, 74 Ill. 476. 


Ky.—Moore v. Tisdale, 5 B. Mon.. 


352; Brown v. Starke, 3 Dana 316; 
Kay v. Jones, 7 J. J. Marsh. 38. But 
see infra note 43. 

Me.—French v. Peters, 33 Me. 396; 
Shaw v. Russ, 14 Me. 482. 
infra note 43. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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But see: 


Psa 


§§ 185-187] 


modified by statute in some jurisdictions.*? 
even in the absence of statute it is not necessary 
that the release of dower should occur simultane- 
ously with the conveyance of the fee. 
est may be afterward and during coverture released 
by the joint deed of the husband and wife.** Dower 
is not barred, although the husband signs the instru- 
ment with his wife, if he fails to acknowledge it.*® 
(3) Release by Attorney. At common 
law a married woman could not appoint an attorney 
in fact to convey lands,*® and therefore she could 
not release her right of dower by attorney.** 
utes, however, have been enacted in many states 
Under some stat- 
utes a wife by her sole act may appoint an attor- 
ney to release her dower,*® and under others may 


[§ 186] 


which alter the common-law rule. 


Mass.—Page v. Page, 6 Cush. 196. 
But see infra note 43. 

Mo.—Brown y. Brown, 47 Mo. 130, 
4 AmR 320. But see infra note 43. 


N. J.—Dodge v. Aycrigg, 12 N. J. 
Eq. 82. 

N. Y.—Maloney v. Horan, 49 N. Y. 
111, 10 AmR 355, 12 AbbPrNS 289; 


Marvin v. Smith, 46 N. Y. 571; Arm- 
strong v. Armstrong, 1 NYSt 529; 
Carson v. Murray, 3 Paige 483. 

Pa.—Ulp v. Campbell, 19 Pa. 361; 
Willing v. Peters, 7 Pa. 287. 

[a] Thus a wife’s deed or mort- 
gage of her husband’s lands cannot, 
as affecting her inchoate right of 
dower, stand independently of the 
deed or mortgage of her husband 
when not executed in aid _ thereof. 
Hinchliffe v. Shea, 103 N. Y. 153, 8 
NE 477 [rev 34 Hun 365]. 

{[b] Joinder of second husband to 
release dower in land of first hus- 
band.—When a widow remarries, the 
second husband must join: in her 
release of dower in her first hus- 


band’s land. Osborn vy. Horine, 19 
Til. 124. 
43. See statutory provisions. 


[a] In Alabama the statute em- 
powers the wife to relinquish dower 
by executing an instrument releasing 
her right to dower subsequent to a 
conveyance by her husband. And 
where the vendor of lands receives 
payment of the purchase money at 
the time of the sale and puts the 
purchaser in possession, his deed sub- 
sequently executed will relate back to 
the date of the contract, and his 
wife’s relinquishment of dower to the 
purchaser, executed during the inter- 
mediate time, will be upheld. Nel- 
son v. Holly, 50 Ala, 3., 

[b] In Iowa, a statute (Code § 
2919) declares that a married woman 
may convey or encumber real estate 
belonging to her, and may control 
it or ‘contract with reference thereto 
to the same extent and in the same 
manner as other persons. It was 
held that, where a husband conveyed 
certain of his land by a _ separate 
warranty deed, the wife’s subsequent 
quitclaim deed to her husband’s gran- 
tee, conveying all her interest in the 
property, was effective to bar her 
dower therein. Fowler v. Chadima, 
134 Iowa 210, 111 NW 808, 120 AmSR 
433, 13 AnnCas 556. 

[ec] In Kentucky a wife’s inchoate 
right of dower can be relinquished 
either by joining with her husband, 
or by separate deed if her husband 
has already conveyed, and by privy 
examination before a proper Officer. 
Hanna v. Gay, 117 Ky. 695, 78 SW 
915, 25 KyL 1794. 5 

{d] In Massachusetts (1) a re- 
lease of dower executed by the wife 
alone long after the conveyance of 
the land by the husband, and for a 
new consideration, was formerly held 
not to be an extinguishment of dow- 
er. Powell v. Monson, ete., Mfg. Co., 
19 F. Cas. No. 11,356, 3 Mason 347, 
Page v. Page, 6 Cush. 196. (2) But it 
is now provided by statute that a 
wife may release her dower in lands 
already conveyed, “by a subsequent 


DOWER 
And 


Such inter- 


Stat- 


of attorney.®* 


[§ 187] (4) 


deed executed separately or jointly 
with her husband.” Rev. L. (1902) ¢ 
132.§ 5. (8) A warranty deed, exe- 
cuted by a married woman, in accord- 
ance with the power conferred upon 
her by Gen. Sts. ec 108 § 3, of land in 
which a third person has a life es- 
tate at the time, who afterward con- 
veys it to the grantor, is binding by 
way of estoppel upon her and her 
subsequent grantees, to the same ex- 
tent as if she were unmarried. 
Knight v. Thayer, 125 Mass. 25. 

[e] In Maine (1) the former Mas- 
sachuasetts rule was followed. French 
v. Peters, 33 Me. 396; Shaw v. Russ, 
14 Me. 432. (2) But under the exist- 
ing law a wife may bar her interest 
in her husband’s estate by her sole 
deed. Rev. St. (1903) c 77 § 9. (3) 
The act was held not to authorize the 
wife to divest by her sole deed a 
right of dower existing prior to the 
taking effect of that act. Dela v. 
Stanwood, 6f Me. 51. 

{f] Im Missouri a statute (Rev. 
St. [1899] § 4334 [St. Annot. (1906) 
p 2377]) provides that, in all cases 
where the real estate of a husband 
who is under guardianship shall be 
sold by his guardian in conformity 
to law, the wife may relinquish her 
right of dower in such real estate 
as fully as if her huskand joined in 
the deed of release. It was held that, 
where property belonging to a ward 
was sold by his curator under order 
of court, a quitclaim deed executed 
by the ward’s wife, conveying all of 
her right, title, or interest, whether 
dower or other interest in the lands 
sold by the curator, was sufficient to 
convey all of the wife’s marital in- 
terest in her husband’s real estate. 
Dooley v. Greening, 201, Mo. 343, 100 


SW. 43. 

44, Robbins v. Kinzie, 45 Ill. 354; 
Page v. Page, 6 Cush. (Mass.) 
196. 

45. Graves v. Johnson, 172 N. C. 
176, 90 SE 113. 

46. See Husband and Wife [21 Cyc 
1238]. 

47. Del.— Lewis v. Coxe, 5 Del. 
401. 


Ind.—Dawson v. Shirley, 6 Blackf. 
Bel. 

Ky.—Steele v. Lewis, 1 T. B. Mon. 
8 


vVt.—Sumner v. Conant, 10 Vt. 9. 

Va.—Shanks v. Lancaster, 5 Gratt. 
(46 Va.) 110, 50 AmD 108. 

48. .Wronkow vy. Oakley, 133 N. Y. 
505, 31 NE 521, 28 AmSR 661, 16 
LRA 209 [rev 64 Hun 217, 19 NYS 


5D. 

{a] Appointment of husband.—A 
wife, acting under such a statute, 
may appoint her husband as such at- 
torney with full power to release her 
dower. Wronkow v. Oakley, 133 N. 
Y. 505, 31 NE 521, 28 AmSR 661, 16 


LRA 209 [rev 64 Hun 217, 19 NYS 


51}. 
49. Il]l—Hull v. Glover, 126 Ill. 
122, 18 NH 198. : 
Iowa.—Swartz v. Andrews, 137 


Iowa 261, 114 NW 888, 126 AmSR 285. 
Mo.—De Bar vy. Priest, 6 Mo. A. 
5oue 


veyance of Husband’s Interest. 
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join with her husband in the execution of such an 
instrument for such purpose.*® 
ney may be sufficient to authorize the release of the 
wife’s dower right, although the dower right is not 
specifically mentioned therein.®° 
must be made in conformity with the power,®! and 
must be executed in the name of the wife as well 
as of the husband. Signing a conveyance as attor- 
ney for the husband only under a power of attorney 
executed by both husband and wife conveys the hus- 
band’s interest only.5? 
by the wife joining in a deed with a representative 
of her husband acting under a duly executed power 


The power of attor- 


Such conveyance 


But a release may be made 


Conveyance of Dower without Con- 
The husband ecan- 


Pa.—Reed v. Morrison, 12 Serg. & 
R. 18; Dalzell v. Crawford, 1 PaLJR 
165,—2 Pal 16. 

Wis.—Bertschey v. Sheboygan 
Bank, 89 Wis. 473, 61 NW 1115. 

[a] Statutes requiring joint exe- 
cution by huskhand and wife.——(1) 
Acts (1902) p 188 e¢ 237, providing 
that no conveyance theretofore made 
by which the husband or wife con- 
veyed the inchoate right of dower of 
the other spouse under a power of 
attorney executed by “each” spouse, 
shall be invalid, does not apply where 
the wife alone executed a power of 
attorney authorizing such conveyance 
by her husband. The statute con- 
templates a joint instrument involv- 
ing mutual benefits and obligations. 
Swartz v. Andrews, 137 Iowa 261, 114 
NW 888, 126 AmSR 285. (2) Under 
Code § 3154, providing that where 
property is owned by a husband or 
wife the other has no interest there- 
in which can be the subject of con- 
tract between them, a power of at- 
torney by a wife authorizing the con- 
veyance by her husband of any real 
estate owned by her, or of any inter- 
est therein owned ky her in her hus- 
band’s property, including dower, was 
invalid. The dower interest of the 
wife cannot be alienated by the hus- 
band under power of attorney from 


the wife. Swartz v. Andrews, su- 
pra. 
50. Holladay v. Daily, 19 Wall. 


(U. S.) 606, 22 L. ed. 187 (holding 
that a power of attorney to sell and 
convey property given by a husband 
and wife in general terms without 
any provision against a sale of the 
interest of either separately, or other 
circumstances restraining the author- 
ity of the attorney in that respect, 
authorizes a conveyance by the attor- 
ney of the husband’s interest by a 
deed executed in his name alone); 
Platt v. Finch, 60 App. Div. 312, 70 
NYS 74 (holding that where a wife 
joins with her husband in executing 
a power of attorney authorizing him 
to convey land owned by the husband 
and to “grant in our names good and 
sufficient deeds and leases therefor,” 
and the attorney in pursuance there- 
of executes in the name of the hus- 
band and wife a conveyance of the 
husband’s land “‘together with the ap- 
purtenances and all the estate and 
rights of the parties of the first part 
in and to said premises,’ such con- 
veyance is sufficient to transfer the 
inchoate dower interest of the wife, 
although the power of attorney did 
not specifically mention such inter- 
est); Parker v. Baker, 12 NYSt 598 
(holding that a power to sell, mort- 
gage, or otherwise dispose of lands 
given by a-nonresident married wom- 
an, who is given by statute the au- 
thority to convey real estate by pow- 
er of attorney, is broad enough to in- 
clude her dower right without ex- 
press mention of it). 

51. Corriell vy. Ham, 2 Iowa 552. 

52. Wilkinson v. Getty, 13 Iowa 
157, 81 AmD 428. 

53. Glenn v. U. S. Bank, 8 Oh: 72} 
31 AmD 429, 
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not join the wife and convey her inchoate interest 
in his real estate unless his interest passes at the 
same time or has been previously divested.°* This 
interest is not a present estate and so long as the 
title remains in the husband an inchoate interest 
cannot be conveyed.®® 

[§ 188] (5) Joining with Insane Husband or 
His Representative. The wife of an insane person 
cannot bar her dower by joining with her husband °° 
or his guardian in the execution of a deed conveying 
his lands.°? 

[§ 189] (6) Miscellaneous. An attempted re- 
lease of dower by parol is invalid and inoperative,°* 
however formal the manner in which it may be made 
or certified.6® A conveyance, in order to bar dower, 
is one which transfers title when made.®°® Where a 
married woman relinquishes her dower upon condi- 
tion that a judicial sale-be set aside, and the land 
be sold over again, and such sale is not set aside, 
the relinquishment will not prevent her from assert- 
ing her night of dower in such land.*+ 

{[§ 190] ¢. Infant Wife. In the absence of a 
statute to the contrary a release of dower by an 
infant married woman is ineffectual to divest her 
rights because of her incapacity to bind herself.*? 
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And she will not be compelled to refund any portion 
of the purchase money received by her husband, if 
she afterward claims dower.®? Special statutes have 
abrogated the common-law rule in some jurisdictions, 
and expressly provide that an infant wife may re- 
lease dower.®* 

[§ 191] d. Insane Wife. An insane wife can- 
not release her dower,®* and except as authorized 
by statute the dower of an insane wife cannot be 
divested by the guardian of such wife or by an or- 
der of the court.®* But provision is made by statute 
in many jurisdictions for the release of an insane 
wife’s dower by judicial proceedings, or by act of 
the wife’s guardian under the court’s control.*? 

[§ 192] e. Fraudulent Representations. Fraud,®* 
such as false representations as to the character of 
the deed,®® the lands conveyed thereby,’ or the con- 
sideration received for the lands conveyed,’? will 
invalidate the wife’s release, except as against a 
bona fide purchaser for value without notice of the 
fraud.” 

[§ 193] f. Consideration. The wife’s release 
of dower is valid and effectual without considera- 
tion inuring to herself, if supported by an adequate 
consideration moving to the husband.7? But inas- 


[§§ 187-193 


54. McCormick v. Hunter, 50 Ind.| that he recorded the certificate, did|7, 183 AmD 124, 

186. not operate to bar her right of dower. Me.—Webb v. Hall, 35 Me. 336. 

55. Davenport y. Gwilliams, 133] Worthington y. Middleton, 6 Dana Md.—Glenn v. Clark, 53 Md. 580. 
Ind. 142, 31 NE 790, 22 LRA 244. (Ky.) 300. Miss.—Markham v. Merrett, 8 Miss. 

56. Rannells v. Gerner, 80 Mo. 474. 60. Tyler v. Tyler, 50 Mont. 65, 437, 40 AmD 76. 

[a] Reason for rule.—‘‘The legis-|144 P 1090 (holding that an option N. Y.—McIntyre v. Costello, 47 
lature has provided but one mode/contract is not a conveyance which|Hun 289; Cunningham y. Knight, 1 
whereby a married woman may re-|will bar dower, when the option is| Barb. 399; Sherman vy. Garfield, 1 
linquish her dower in the real estate |not exercised until after the hus-|Den. 329; Priest v. Cummings, 20) 
of her husband, and that is ‘by their | band’s death). Wend, 388; Bool v. Mix, 17 Wend. 


joint deed, acknowledged and certi- 
fied,’ etc. PGES L895 PSS CGO: 
2197. But as the deed of a non- 
Sane man, executed after his being 
put in ward, is conclusively presumed 
to be void ... it can but follow that 
the plaintiff never relinquished her 
dower in the land sold by her hus- 
band’s guardian, for the self-evident 
reason that the instrument which her 
husband went. through the dumb 
show of signing, and which she 
signed also, was not and could not 
be his act, deed or conveyance, never, 
so far as his execution of it was con- 
cerned, having had any ‘legal exist- 
ence or vitality.’’’ Rannels v. Ger- 
ere 80 Mo. 474, 483 [rev 9 Mo. A. 

57. Rannells v. Isgrigg, 99 Mo. 19, 
12 SW 343. 

58. Davis’ v. Davis, 61 Me. 395; 
Elliott v. Spencer, 1 Ky. Op. 97 (hold- 
ing that a married woman is not 
bound by her verbal contract to re- 
linquish her dower, but has a right 
to abandon it). 

fa] Evidence insufficient to show 
oral contract to sell wife’s interest.— 
Where, although a wife had full 
knowledge of negotiations for the 
sale of her husband’s real estate, and 
was present during a part, at least, 
of the negotiations, and interposed no 
objection, it does not appear that 
anything was said as to a relinquish- 
ment of her interest, and it is appar- 
ent that the parties did not consider 
it necessary, and said nothing about 
it, there is no sufficient basis for find- 
ing that she orally contracted to sell 
her interest. Stromme v. Rieck, 107 


Minn. 177, 119 NW 948, 131 AmSR 
452. 
59. Worthington v. Worthington, 


6 Dana (Ky.) 300 


{a] Tllustration. — Where the 


[a] Conveyance to trustee.—(1) 
Where a maelried woman and her hus- 
band executed a deed to certain of 
his property to a trustee, the deed 
reciting that it was for the purpose 
of placing the title in the trustee and 
his heirs, free from the wife’s dower 
or right of dower which she thereby 
released, the trustee to hold the prop- 
erty for the sole benefit of the hus- 
band and his heirs, to whom he 
should convey on written demand, the 
deed of itself raised an equitable es- 
tate in fee in the husband, as to 
which the deed was not effective as 
a release of the wife’s dower. Rad- 
ley v. Radley, 70 N. J. Eq. 248, 62 A 
195. (2) Where a husband and wife 
joined in a conveyance to a trustee, 
under which the trustee is bound to 
convey the land in fee to any person 
whom the husband may designate in 
writing, a conveyance by the trustee 
during the husband’s life on his re- 
quest extinguishes the husband’s 
equitable estate of inheritance in the 
land, and as an incident thereto his 
widow’s right to dower therein. 
Goodheart v. Goodheart, 63 N. J. Eq. 
746, 53 A 135. (3) A husband and 
wife may agree to unite their sep- 
arate estates in the creation of a 
trust for the benefit of a third per- 
son, who shall come into the legal 
title and right on the death of the 
survivor, and where to that end they 
execute a joint instrument, clearly 
expressing their purpose, the instru- 
ment, whether called a contract, will, 
or conveyance, must be treated as a 
relinquishment of dower right, and 
where either spouse has died with- 
out attempting to revoke the agree- 
ment, the survivor is estopped from 
setting up any right tending to de- 
feat the common purpose. Baker v. 
Syfritt, 147 Iowa 49, 125 NW 998. 


wife’s name was not mentioned in 61. Martin v. Wurts, 10 Ky. Op. 
the body of the deed and she did not | 854. 
Sign or seal it, the fact that, after 62. Ark.—Watson y. Billings, 38 


it was recorded, on privy examination 
by the clerk she declared that she re- 
linquished dower in the land and was 


willing that it be recorded, which the | 


clerk certified on the deed and also 


| 


Ark. 278, 42 AmR 1. 

Ky.—Oldham v. Sale, 1 B. Mon. 76; 
Prewit v. Graves, 5 J. J. Marsh. 114; 
Jones v. Todd, 2 J. J. Marsh.’ 359: 
Phillips v. Green, 3 A. K. Marsh. 


119, 31 AmD 285; Sandford v. Mc- 
Lean, 3° Paige 117, 23 AmD 778. 
Oh.—Hughes v. Watson, 10 Oh.°127. 
Pa.—Schrader v. Decker, 9 Pa, 14, 
49 AmD 538; Shaw v. Boyd, 5 Serg. & 
R. 309, 9 AmD 368. 


Va.—Thomas v. Gammel, 6 Leigh 
(33 Va.) 9. 
[a] “The presumption is that the 


feme coverts were of full age, until 
the contrary is proved. It is a mat- 
ter of defence if they were under 
age.’ Battin v. Bigelow, 2 F. Cas. 
No. 1,108, 1 Pet. C. C. 452, 453. 

63. Markham v. Merrett, 8 Miss. 
437, 40 AmD 76. 

64. See statutory provisions; and 
Adams v. Palmer, 51 Me. 480 (recit- 
ing provisions of Act [1863] ¢c 215 § 
1); Crossett v. Haycock, 6 Ont. L. 
259, 2 OntWR 699, 23 CanLTOccNotes 
285 [aff 7 Ont. L. 655, 3 OntWR 616. 
24 CanLTOccNotes 310]. 

65. Ex p. McElwain, 29 Ill. 442. 

66. Eslava v. Lepretre, 21 Ala. 504, 
56 AmD 266; Matter of Dunn, 64 Hun 
18, 18 NYS 723. 

67. See statutory provisions. 

68. Troxell v. Silverthorn, 45 N. J. 
Kq. 330, 12 A 611, 19 A 622. And see 
Garry v. Garry, 187 Mass. 62, 72 NE 
335 (holding that a married woman 
who has been induced to give up an 
inchoate right of dower by false and 
fraudulent representations has been 
deprived of a valuable property right 
and is entitled to damages). 


69. Hatcher v. Day, 53 Iowa 671, 
6 NW 24. 
70. Witthaus v. Schack, 24 Hun 


(N. Y.) 328, 62 HowPr 167; Conover 
v. Porter, 14 Oh. St. 450. 

71. Pumphrey v. Pumphrey, 2 
Oh. Dec. (Reprint) 574, 4 WestL 
Month 40; Buchanan’s HEst., 40 Pa. 
Co. 566. 

72. White v. Graves, 107 Mass. 
325, 9 AmR 38; Pumphrey vy. Pum- 
phrey, 2 Oh. Dec. (Reprint) 574, 4 
WestLMonth 40. 

5 73. Ala.—Bailey v. Litten, 52 Ala. 

82. 

Ill.—MecLeish vy. Hanson, 157 Ill. A. 
605; First Nat. Bank v. Davis, 146 
Ill. A. 462; Scanlan vy. Scanlan, 33 Il. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 193-196] 


much as she cannot be compelled to release dower," 
she may, of course, exact a consideration inuring to 
herself only as a condition of releasing dower. 
But an agreement that a feme covert is to be com- 
pensated for a release of her inchoate right of dower 


is not to be implied.7® 
[§ 194] 


band." 


A, aie: [aff 184 Ill. 630, 25 NE 652]. 
Y.—Manhattan Co. v. Everston, 

6 Niee 457. 

Oh.—Mussey v. Budd, 11 Oh. Cir. 
Cey550Mb (Oh pins Dec. 2315 

W. Va.—Henderson vy. Alderson, 7 
Wray Vials 20st 

Ont.—Crossett v. Haycock, 7 Ont. 
L. 655, 3 OntWR 616, 24 CanLTOcce 
\Notes 310 [aff 6 Ont. L. 259, 2 Ont 
WR 699. 23 CanLTOccNotes 285]. 

But see Dallavo vy. Dallavo, 189 
Mich. 350, 155 NW 588 (holding that 
where complainant, in settlement of 
the claims of his former wife, con- 
veyed certain lands to her im fee, 
the deed signed by his present wife 
was without legal consideration so 
far as she was concerned, and her 
dower rights would be preserved). 

[a] A seal imports a sufficient 
consideration to support a release by 
a widow of her dower in an action at 
law. Saunders v. Blythe, 112 Mo. 1, 
20 SW 319 


74. See infra § 196. 
75. Bailey v. Litten, 52 Ala. 282. 
[a] Consideration held sufficient. 


—If a husband and his wife have 
separated and a deed by him to her 
of the property on which she lived 
was made in view of that fact. to 
provide for-her, it was sufficient con- 
sideration for her release of dower 
and any homestead rights in other 
land occupied. by him. La Plant v. 
Lester, 150 Mich. 336, 1183 NW 1115. 

76. Hiscock v. Jaycox, 12 F. Cas. 
No. 6,531, 12 NatBankrReg 507. 

[a] Release in consideration of 
settlement.—When a wife relinquish- 
es her contingent right in her hus- 
band’s lands and he makes a settle- 
ment upon her reciting that it is in 
consideration of the relinquishment 
and also upon other considerations 
set forth in the deed, both deeds be- 
ing executed and acknowledged at the 
same time, they must be regarded as 
parts of one transaction and con- 
strued together, and the relinquish- 

ment will be looked upon as the con- 
sideration which produced the set- 
tlement. Richmond Sav. Bank vv. 
Todd, 114 Va. 708, 77 SE 446. 

77. %Ill.—Fletcher v. Shepherd, 174 
Tl]. 262, 51 NE 212;.Coburn v. Her- 
rington, 114 Ill, 104, "29 NE 478; Blain 
v. Harrison, 11 Ill. 384; Virgin Vv. 
Virgin, 91 Ill. A. 188 [aff 189 Il. 144, 
59 NE 586]. 

Ky.—Mahoney v. 
588, 28 AmD 114. 

Me.—French v. Lord, 69 Me. 5387. 


Young, 3 Dana 


Or.—Wiley v. Whitney, 76 Or. 92, 
146 P 10938, 147 P 9388. 
Pa.—In re McFarland, 30 Pittsb 


LegJ 430. 

Tenn.—McRoberts v. Copeland, 85 
Tenn. 211, 2 SW 383. 

7TS.90U. Seon v. Wilder, 6 F. Cas. 
No. 3,308, 2 Dill, 45. 

Ind.—McCord v. Wright, 97 Ind. 
34. 

Me.—French v. Lord, 69 Me. 537; 
French v. Crooley, 61 Me. 502. 

Mass.—Pixley v. Bennett, 11 Mass. 
298: Robinson v. Bates, 3 Mete. 40. 

Mo.—McCrillis v. Thomas, 110 Mo. 
A. 699, 85 SW 673. 

Oh.—-Mandel v. McCane, 46 Oh. St. 
407, 22 NE 290, 15 AmSR 627, 5 LRA 
519; Kitzmiller v. Van Rensselaer, 10 

[19 C.,J.—34] 


¢ 


g. Extent of Release. 
lease of her dower by joining with her husband in 
the execution of a conveyance will only operate 
as an extinguishment of her dower in the lands or 
interests in lands actually granted by the hus- 
The release is operative only in favor of 
the grantee and those claiming under him,‘® and a 
stranger,’® or the husband,®° or the husband’s ecredi- 
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though there is 
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tors ®t or heirs,’ cannot take the benefit of it, al- 


some authority to the contrary.®* 


So if the wife executes a release for a specific pur- 
pose, it will only operate to the extent required to 
accomplish such purpose.*4 


The acknowledgment 


by a wife under the statute of a lease for years by 


The wife’s re- 
of the term.*® 


[§ 196] i. 


Oh. St. 63. : 

W. Va.—Commercial Banking, etc., 
Co. v. Dudley, 76 W. Va. 332, 86 SE 
Ae Nickell v. Tomlinson, 27 W. Va. 


Ont.—MecNally v. Anderson, 9 Dom 


we 449, 4 OntWN 901, 24 OntWR 
[al Estoppel in favor of those 


equitably entitled to benefits of re- 
lease.—A release of dower, in a mort- 
gage deed, works an estoppel, not 
only in favor of the mortgagee and 
the direct assignees of the mortgage, 
but of those who become entitled, by 
equitable substitution, to its bene- 
ek Dearborn y. Taylor, 18 N. H. 
153. 

{b] A release to one tenant in 
common is not effectual as a release 
in favor of the other tenants. Fletch- 
er v. Shepherd, 174 Ill. 262, 51 NE 
212; White v. White, 16 N. af, by 202, 
31 AmD 282. 

79. Cox v. Wilder, 6 F. Cas, No. 
8,308, 2 Dill. 45; Nickell v. Tomlin- 
son, 27 W. Va. 697. 

80. Commercial Banking, etc., Co. 
v. Dudley, 76 W. Va. 332, 86 SE 307. 

81. McCord v. Wright, 97 Ind. 34; 
Mandel v. McClave, 46 Oh. St. 407, 22 
NE 290, 15 AmSR 627, 5 LRA 519; 
Commercial Banking, ete. Co. v. 
Dudley, 76 W. Va. 322, 86 SE 307; 
McNally v. Anderson, 9 DomLR 449, 
4 OntWN 901, 24 OntWR 182. 

[a] One who holds under an at- 
tachment issued prior’ to the execu- 
tion of a deed of release is not enti- 
tled to protection as against the 
wife’s claim for dower. French v. 
Crosby, 61 Me. 502. 

[b] Purchaser at execution sale.— 
A release contained in a mortgage or 
Geed of the husband’s lands is not 
available in behalf of a purchaser of 
such lands at a sale under a judg- 
ment against the husband. Kitzmil- 
ler v. Van Rensselaer, 10 Oh. St. 63; 
Taylor v. Fowler, 18 Oh. 567, 51 AmD 
469. 

82. Commercial Banking, etc., Co. 
v. Dudley, 76 W. Va. 382, 86 SE 307. 

83. McKee v. Brown, 43 Ill. 130 
(holding that a release accompany- 
ing the husband’s conveyance abso- 
lutely extinguishes dower, so long as 
the conveyance remains in force or is 
not canceled or set aside); Elmen- 
dorf v. Lockwood, 57 N. Y. 322, 325 
(where Earl C., said: “In all cases, 
when the wife unites with her hus- 
band in a conveyance, properly exe- 
cuted by her, which is effectual and 
operative against her husband, and 
which is not superseded or set aside 
as against him or his grantee, her 
right of dower is forever barred, and 
extinguished, for all purposes and 
as to all persons’). 


[a] Mlustration.—‘‘The case of 
Hoogland vy. Watt, 2 Sandf. Ch. 
(N. Y.) 148, is an authority direct- 


ly in point, sustaining the conclusion 
I have reached. In that case W. be- 
ing seized of lands subject to a 
mertgage which had not been execut- 
ed by his wife, conveyed them to 
D., his wife joining him in due form. 
D., subsequently, reconveyed them 
to W., and it was held that the wife’s 
inchoate right of dower was extin- 
guished by the deed to D., and was 


[§ 195] h. To Whom Made.*® 
dower to a person not the owner of the fee, or not 
in privity with the fee, or who has no title or in- 
terest in the lands to which the dower has attached, 
is inoperative as a bar.*? 
Compelling Release. 


her husband does not bar her dower after the lapse 


A release of 


The witfe’s 


not restored, as against the mortgage, 
by the reconveyance; and that she 
was dowable of the equity of re- 
demption only. If, in that case, the 
deed to D. could only operate by way 
of estoppel, then the mortgagee, an 
entire stranger to that deed, and in 
no way in privity with D., could not 
have had the benefit of the estoppel, 
and the wife would have been en- 
titled to dower in the whole prem- 
ises, instead of the equity of re- 
demption only; and hence, the learned 
vice-chancellor must have held that 
her dower interest was absolutely ex- 
tinguished by that conveyance.” El- 
pe ngert v. Lockwood, 57 N. Y. 322, 

84 Martin v. Wurts, 1 KyL 406, 
10 Ky. Op. 854; Stoehr v. Moerlein 
Brew. Co., 27 Oh. Cir. Ct. 330. 

{a] Rule applied.—(1) A  quit- 
claim deed by one having unassigned 
dower in a certain tract of all her 
interest therein to one owning an un- 
divided one third of the tract re- 
leases the dower only in the undi- 
vided one-third interest. Fletcher v. 
Shepherd, 174 Ill. 262, 51 NH 212. (2) 
A quitclaim deed from a wife to her 
husband’s grantee, conveying that 
part of the land which has been as- 
signed to him in partition proceed- 
ings, does not release her right of 
dower in the other part of the land. 
Coburn y. Herrington, 114 Ill. 104, 29 
NE 478. (3) Where a married woman 
on a petition for the resale of land 
sold by’ order of court released her 
dower in order that the land might 
bring a larger sum, such relinquish- 
ment did not affect her dower as to a 
portion of the land that was not re- 
sold under the order. Martin v. 
Wurtz, 1 KyL 406, 10 Ky. Op. 854. (4) 
Where a wife, in consideration of the 
scaling down of the claims of certain 
of her husband's creditors and an ex- 
tension of time on the amounts so 
reduced, has joined in a trust deed 
releasing her dower, and such deed 
has been construed by the court, un- 
der Rev. St. § 6343 (56 L. p 2381), to 
inure to the equal benefit of all cred- 
itors as a general assignment, to the 
extent of the amounts of the claims 
intended to be covered by the deed, 
the wife’s release of dower is not op- 
erative as to the other general cred- 
itors. Case v. Hewitt, 21 Oh. Cir. Ct. 
%30,,11 (Ohv Gir. Dec. 823. 

85. Chase’s Case, 1 Bland (Md.) 
206, 17 AmD 277. 

Release to husband see supra 
§§ 153, 154. 

87. Ala.—Johnston v. Smith, 70 

Ala. 108. 
Oe te oe v. Russell, 17 Fla. 
Ill.— Fletcher v. Shepherd, 174 Ill. 
262, 51 NH 212; Heisen v. Heisen, 145 
Ill. 658, 34 NE 597, 21 LRA 434; Hart 
v. Burch, 130 Ill. 426, 22 NE 831, 6 
LRA 371; Hull v. Glover, 126 Ill. 122, 
18 NE 198; Best v. Jenks, 123 Ill. 447, 
15 NE 173; Chicago Dock Co. v. Kin- 
zie, 49 Ill. 289; Robbins v. Kinzie, 45 
Ill. 354; Gove v. Cather, 23 Ill. 634, 76 
AmD 711; Summers v. Babb, 13 Ill. 
483; Blain v. Harrison, 11 Ill. 384. 

Ind.—Huffman v. Cepeland, 139 Ind. 
221, 38 NE 861; Rupe v. Hadley, 113 
Ind, 416, 16 NE 391; Snoddy v. Lea- 
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right of dower being subject to release by her own 
voluntary act only,®* she cannot be compelled by a 
court to execute such a release,®® unless she has by 
voluntary contract bound herself so to do.°° But she 
may of her own volition submit herself to the advice 
and direction of the court and consent to release 
her dower right in order to facilitate the proceed- 
ings and remove all embarrassments.°! 


[§ 197] 21. 
Dower Right.°? 


Death of Wife 


dren.®* 


vitt, 105 Ind. 357, 5 NE 13; McCor- 
mack v. Hunter, 50 Ind. 186; Geisen- 
pore v. Cobbs, 47 Ind. A. 578, 94 NE 

Me.—French v. Lord, 69 Me. 537; 
French v. Crosby, 61 Me. 502; Harri- 
man v. Gray, 49 Me, 537; Littlefield 
v. Crocker, 30 Me. 192. Smith v. Eus- 
tis, 7 Me. 41. 

Md.—Hill v. Boland, 125 Md. 113, 
93 A 395, AnnCas1917A 46; Duttera 
v. Babylon, 83 Md. 536, 35 A 64; Reiff 
v. Horst, 55 Md, 42. 

Mass.—Flynn v. Flynn, 171 Mass. 
312, 50 NE 650, 68 AmSR 427, 42 LRA 
98; Robinson y. Bates, 3 Metc. 40; 
Pixley v. Bennett, 11 Mass. 298. 
vay ike eh ab ea tal v. Williams, 23 Miss. 

Mo.—Saunders v. Blythe, 112 Mo. 1, 
20 SW 319. 

N. J.—White v. White, 16 N. J. L. 
202, 31 AmD 232; Frey v. Boylan, 23 
N. ce Eq. 90. 

Y.—Hammond v. Pennock, 61 
N. N. 145; Elmendorf v. Lockwood, 57 
N. Y. 322; Merchants’ Bank v. Thom- 
son, 55 N. Y. 7; Malloney v. Horan, 49 
N. Y. 111,.10 AmR 335; Marvin v. 
Smith, 46 N. Y. 571; Dworsky v. 
Arndtstein, 29 App. Div. 274, 51 NYS 
597; Marvin v. Smith, 56 Barb. 600 
[aff 46 N. Y. 571]; Armstrong v. 
Armstrong, 1 NYSt 529. 

Oh.—Ridgway v. Masting, 23 Oh. 
St. 294, 13 AmR 251; Kitzmiller v. 
Van Rensselaer, 10 Oh, St. 63; Wood- 
worth v. Paige, 5 Oh. St.'70; Taylor 
v. Fowler, 18 Oh. 567, 51 AmD 469; 
Smith v. Flickinger, 10 Oh. Dec. (Re- 


print) 625, 22 CincLBul 254. 

S. C.—Mohbley v. Mobley,- 35 S. C. 
Eq. 280. 

Va.—Davison y. Waite, 2 Munf. (16 
eo 527. 


W. Va.—Nickell v. ‘Tomlinson, 27 
W. Va. 697. 

[a] Application and limits of rule. 
—(1) An equitable owner has such a 
title as will enable him to receive a 
release of the right of dower. Chica- 
go Dock Co. v. Kinzie, 49 Ill. 289. (2) 
A purchaser of the fee, although his 
contract is unexecuted, is in such 
privity to the estate as will enable 
him to take a release of the right of 
the widow to dower. -Chicago Dock 
Co. v. Kinzie, supra [expl and lim 
Summers v. Babb, 13 Ill. 483; Blain 
v. Harrison, 11 Ill. 384]. (3) A gran- 
tor of the fee by a conveyance with 
covenants of warranty is such a privy 
as is capable of receiving a release 
of a dower right. Hull v. Glover, 126 
Ill, 122, 18 NE 198; La Framboise v. 
Grow, 56 Ill. 197; Robbins v. Kinzie, 
45 Ill. 354. (4) A release to a person 
who has parted with his title by quit- 
claim deed without covenants of war- 
ranty does not inure in favor of his 
grantee. Harriman v. Gray, 49 Me. 
537. (5) Where the title of a gran- 
tee of lands is declared by a court of 
competent jurisdiction to be void a 
release to him by the wife of his 


Ordinarily the death of the widow 
after bringing suit for dower, but before the allot- 
ment thereof, terminates her right of dower.®* 
where, after a sale of the premises in which a widow 
is entitled to dower, she assents to the acceptance 
of a gross sum in lieu of dower, her right thereto 
becomes vested, and her death before distribution 
does not divest her interest, but it goes to her chil- 
It is otherwise where the land is ordered 


DOWER 


as Terminating 
the contract. 


But | eral. 


grantor of her contingent right of 
dower fails as being a release to a 
stranger to the title. Hammond v. 
Pennock, 61 N. Y. 145 [aff 5 Lans. 
358]. (6) A person in possession un- 
der authority of a deed executed by 
the husband alone may avail himself 
of a release. Saunders v. Blythe, 112 
Mo. 1, 20 SW 319. (7) But if he has 
no title a release cannot be made to 
him. Mobley v. Mobley, 35 S. C. Eq. 
280. (8) A release of dower may be 
made to a tenant for life, remainder- 
man, or other owner of less than the 
fee. Elmendorf v. Lockwood, 57 N. Y. 
322. (9) A release by the wife of 
a mortgagor executed directly to the 
purchaser on foreclosure, in connec- 
tion with a sheriff’s deed to him, will 
free the premises and give him a good 
title thereto. Merchants’ Bank v. 
Thomson, 55 N. Y. 7. (10) And it 
is said that in some cases a release 
of a right toa person who has neith- 
er a freehold in deed nor in law is 
good and valid; and, as an example, 
it is said that a demandant may re- 
lease to the vouchee, and yet he has 
nothing in the land. Chicago Dock 
Co. v. Kinzie, supra. 

To whom interest can be relin- 
quished after death of hushand and 
before assignment see infra § 213. 


88. See supra § 180. 
89. Ga.—Royston v. Royston, 21 
Ga. 161. 


Ill.—Sloan v. Williams, 138 Ill. 43, 
27 NE 531, 12 LRA 496. 

She ere see v. Woolley, 3 Dana 
486. 

Me.—Wyman v. Fox, 59 Me. 100. 

Mich.—Solomon v. Shewitz, 185 
Mich. 620, 152 NW 196; Richmond v. 
Robinson, 12 Mich. 193; Weed v. Ter- 
ry, 2 Dougl. 344, 45 AmD 257. 

N. J—yYoung v. Paul, 10 N. J. Eq. 
ae 64 AmD 456. 

Y.—Wiswoll v. Hall, 3 Paige 
313° Matter of Lane, 1 Edw. 349. 

[a] Condition of granting divorce. 
—The wife cannot be compelled by a 
court to release dower as a condi- 
tion of granting a divorce. Forrest v. 
Bereest, 13 N. Y. Super. 102, 3 AbbPr 
144. 

90. Sloan v. Williams, 138 Ill. 43, 
27 NE 531, 12 LRA 496. 

[a] Evidence of willingness to 
release.—In a suit specifically to en- 
force a contract to convey land, a 
deed, properly executed and acknowl- 
edged by the vendor and his wife, is 
evidence of her willingness to relin- 
quish her dower. Krah v. Wassmer, 
75 N. J. Hq. 109, 71 A 404 [aff 78 N. J. 
Eq. 805, 81 A 1133]. 


91. Matter of Huntér, 1 Edw. 
(NMBYS) he 
92. Termination of estate after as- 


signment of dower see infra § 421. 
93. Sims v. Yerkes, 52 Pa. Super. 
105 [aff 239 Pa. 595, 87 A 56, AnnCas 
1914D 552]; Reuss v. Le Gierse, 25 
Pa. Dist. 465. And see Burrus v. 
Butt, 126 Ark. 584, 191 SW 223 (hold- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§ 198] E. Restoration of Right—1l. 
The release of dower is merely an incident to 
‘the conveyance.” 
the wife joins is operative as a release of her dower 
only to the extent of the validity of the grant of her 
husband’s lands therein made, and therefore if for 
any reason such deed or conveyance fails, her right 
of dower remains unaffected,®* subject to the pos- 


[§§ 196-198 


to be sold, and the widow agrees to accept a gross 
sum in lieu of dower and dies before a sale of the 
premises; her estate is determined by her death and 
her children can have no claim to any portion of 
the proceeds of the sale.% 
gained her interest in her husband’s estate to his 
heirs for a given sum, her personal representative is 
entitled to receive the consideration of the contract, 
or the value of the property rights received under 


Where a widow bar- 


In Gen- 


The deed or conveyance in which 


ing that under Kirby Dig. § 77, pro- 
viding that until the widow’s dower 
is apportioned the court shall order 
such sums to be paid to her out of 
the rent of the real estate as: shall 
be in proportion to her interest there- 
in, an administrator of a deceased 
widow cannot recover rents on her 
unassigned dower interest in real es- 
tate unless she has prosecuted her 
claim therefor in her lifetime, § 4692, 
providing that the representative of 
any person to whom rents shall have 
been due and unpaid at the time of 
such person’s death may have the 
same remedy against the tenant or 
his representative for the recovery 
thereof that deceased might have had, 
not applying). 

[a] Sale by heirs reserving title 
to dower lands.—Death of the widow 
before selecting dower interest does 
not bar a bill by the heirs who have 
conveyed their interest in property, 
reserving title to such property as the 
widow might select as dower interest, 
to have the extent of the reservation 
determined. Robertson v. Robertson, 
197 Ala. 433, 434, 73 S 13 (where 
it is said: “This is not—as assumed 
by counsel for appellant—a proceed- 
ing to set aside dower to a dead dow- 
ress, but to set aside an estate owned 
by complainants. The method of its 
ascertainment remains the same, 
whether the dowress survive or per- 
ish. The extent of her right is the 
measure of complainants’ right, but 
the assertion or consummation of her 
claim was an unessential incident to 
the assertion of complainants’ right, 
and neither her inaction while living, 
nor her premature decease, has any 
bearing on the essential equity of 
the bill’). 

94. McLaughlin v. McLaughlin, 22 
N. J. Eq. 505; Mulford v. Hiers, 13 
ING ONG ess 

Method of computing amount see 
infra § 389. 


eens Mulford v. Hiers, 13 N. J. Eq. 
96. Andrews vy. Broughton, 84 Mo. 
A. 640 


97. ‘Gainey v. Anderson, 87 S. C. 
47, 68 SE 888, 31 LRANS 323. 


98. U. S.—In re Lingafelter, 181 
Kes 24, 104 CCA 38, 32 LRANS 


Ark.—Smith v. Howell, 53 Ark. 279, 
13 SW 929; Goodman v. Moore, 23 
Ark. 191 (where the land was sur- 
rendered to the grantor’s administra- 
tor for nonpayment of the purchase 
money and it was held that the wid- 
ow was entitled to dower). 

Ill.— Stowe v. Steele, 114 Tll. 382, 2 
NE 169; Morton v. Noble, 57 Ill. 176, 
11 AmR 7; Gove v. Cather, 23 Ill. 634, 
76 AmD 711; Stribling v. Ross, 16 
Ill. 122: Summers v. Babb. 13 Ill. 
483; Blain v. Harrison, 11 Ill. 384. 

Ind.—Crawford v. Hazelrigg, 117 
Ind. 63, 18 NE 603, 2 LRA 189; Rupe 
v. Hadley, 118 Ind. 416, 16 NE 391. 


—— 


\ 
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sible eva pbied where an indefeasible title is con- 
veyed, and such title is subsequently lost solely by 
the fault and neglect of the grantee.% 
veyance becomes inoperative by reason of an out- 
standing superior title, the right to dower will re- 


main barred. 


[§ 199] 2. Setting Aside Fraudulent Convey- 
ances. Although there is authority to the contrary,? 
it is very generally held that where a conveyance 
or deed executed by a husband or wife is set aside 
as fraudulent as to the husband’s creditors the 
wife’s dower in the land is restored.’ 


Mass.—Walker v. Walker, 101 
Mass. 169; Robinson y. Bates, 3 Metce. 
40; Stinson v. Sumner, 9 Mass. 143, 6 
AmD 49. 

Mo.—Rannells vy. Asgrigg, 99 Mo. 19, 
12 sie 343 

N. Y.—Witthaus v. Schack, 105 N. 
Y. 232, 11 NE 649; Hinchliffe v. Shea, 
103 N. Y. 153, 8 NE 477; Malloney 
bP sehr AD ies Nesivar stilt a 10 Agi 

Oh.—Woodworth v. Paige, 5 Oh. St. 
70; Dubois v. Ebersole, 10 Oh. Dec. 
(Reprint) 305.20 CincLBul 401. 

Fs —Brown v. Tilley, 25 RR. I. 
579, 57 A 380. 

Ss. C.—Gainey v. Anderson, 87 S. C. 
47, 68 SE 888, 31 LRANS 323; Rick- 
ard v. Talbird, 14 S. C. Eq. 158; Keck- 
ley v. Keckley, 10S. C. Eq. 250. 

Tenn.—Lundford vy. Jarrett, 11 Lea. 
192 (holding that, if a contract to 
sell land made by ‘the husband in his 
lifetime is rescinded after his death 
on account of a defect in his title to 
the land, his widow is entitled to 
dower therein). 

Va.—Davis v. Davis, 25 Gratt. (66 
Va.) 587. 

{a] TIllustrations.—(1) Where a 
wife releases dower by joining her 
husband in a deed conveying the hus- 
band’s property on condition of an 
annuity payable to himself and wife 
and the survivor of them, her release 
is subject to the conditions of the 
deed, and, on breach thereof by the 
purchaser, she is entitled to an avoid- 
ance of her release. Brown v. Tilley, 
25 R. 1.579, 57 A 380. (2) The act of 
the wife of a lunatic in joining with 
the husband in a deed of the latter’s 
guardian ordered to be executed to 
the purchasers of land at a sale to 
pay the lunatic’s debts is a nullity 
and does not bar her dower. Rannells 
v. Isgrigg, 99 Mo. 19, 12 SW 343. (3) 
If the deed is void and ineffectual to 
convey the husband’s real estate, it is 
also void and ineffectual to convey, 
bar, or release the wife’s inchoate in- 
terest in such real estate, in the 
event that such real estate is sold 
and conveyed .as the husband’s prop- 
erty, under a judicial sale thereof, 
and his title thereto becomes abso- 
lute and vested in the purchaser 
thereof at Such sale. Rupe v. Had- 
ley, 113 Ind. 416, 16 NE 391. 

{b] Rescission of contract to con- 
vey.—A widow is entitled to dower 
in land contracted to be sold by the 
husband in his lifetime if after his 
death the contract is rescinded. Good- 
man v. Moore, 22 Ark. 191 (land sur- 
rendered for nonpayment of purchase 
money); Lundford v, Jarrett, 11 Lea, 
(Tenn.) 192 (rescission for defect of 
title). 

[c] Extension of the time of pay- 
ment of a note (1) for the security 
of which the wife joired her husband 
in a mortgage, does not of itself dis- 
charge her inchoate right in the lands 
mortgaged, where she was not a par- 
ty to the note. Crawford v. Hazel- 
rigg, 117 Ind. 63, 18 NE 603, 2 LRA 
139. (2) Nor will the taking of a new 
note and mortgage on the same lands 
discharge the lien of the first mort- 
gage so as to let in the right of a 
wife to dower. Walters v. Walters, 73 
Ind. 425. 

[d] Usurious mortgage.—The right 
of dower which the wife had re- 
leased by joining in her husband’s 


DOWER 


If the con- | vived.? 


It is not ma- 


mortgage, subsequently held unen- 
forceable as usurious, except to the 
extent of the consideration paid 
therefor by a buyer, is not revived by 
such partial invalidity of the mort- 
gage. Schanz v. Sotscheck, 167 App. 
Div. 202, 152 NYS 851 [mod 86 Misc. 
121, 149 NYS 145]. 

[e] Trust for husband in lands 
conveyed.—Where a husband and 
wife conveyed lands to a third person 
pursuant to an agreement for a divi- 
sion, a statement by the third person 
after execution of the deeds that it 
held the husband’s property in trust 
for him did not have the effect of 
revesting the wife with dower. Mar- 
tin v. Farmers’ L. & T. Co., 180 Iowa 
859, 163 NW 361. 


99. Morton v. Noble, 57 Ill. 176, 
11 AmR 7. 
1. Thompscn v. Boyd, 21 N. J. Lf. 


58; Frey v. Boylan, 23 N. J. Eq. 90; 
George v. Brandon, 214 Pa, 623, 64 A 
871. 

2. See cases infra this note. 

[a] In New Jersey (1) where a 
wife joined her husband in a volun- 
tary conveyance of land and thereby 
released her right of dower, and the 
premises afterward came to her by 
mesne conveyances, but the convey- 
ances were Set aside as fraudulent as 
against the creditors, the wife had 
no estate in dower in the premises, 
and was not entitled to any interest 
in the surplus arising from the fore- 
closure of a mortgage on the prop- 
erty. Dey v. Allen, 77 N. J. Eq. 522, 
78 A 674. (2) When a husband con- 
veyed land to his wife through an in- 
termediary, and the wife joined in the 
deed to the intermediary, she lost her 
inchoate right of dower and took an 
estate in fee simple, subject to the 
right of a judgment creditor to have 
the conveyance treated as void as 
against his debt. Campbell v. Weber, 
80. Ni. Je Bae 553, -85—-A_ 225 [aft 79 
N. J. Eq. 513, &81-A. 732]. 

3. U. S.—In re Lingafelter, 181 
Fed. 24, 104 CCA 38, 32 LRANS 103; 
Cox v. Wilder, 6 F. Cas. No. 3,308, 2 
Dill. 45; McFarland-v. Goodman, 16 
By Cassy No. 85789, 6 Biss, 211. 
pele animes v. Scruggs, 64 Ala. 

D. C.—Follansbee v. Follansbee, 1 
App. 326 (where her action does not 
prejudice or mislead any one dealing 
with the property). 

Tll.— Frederick v. Emig, 186 Ill. 319, 
57 NE &83, 78 AmSR 283; Summers 
v. Babb, 13 Ill. 483. 

Ind.—Whitney v. Marshall, 138 Ind. 
472, 37 NE 964; Rupe v. Hadley, 113 
Ind. 416, 16 NE 391; Mattill v. Baas, 
89 Ind. 220. 

Ky.—Rickett v. Bolton, 173 Ky. 
739. 191 SW 471; Lockett v. James, 8 
Bush 28; Dugan v. Massey, 6 Bush 81; 
Lowry v. Fisher, 2 Bush 70, 92 AmD 
475. 

Me.—Richardson v. Wyman, 62 Me. 
280, 16 AmR 459; Wyman y. Fox, 59 
Me. 100. 

Mass.—Matthews v. Thompson, 186 
Mass. 14, 71 NE 93, 104 AmSR 550, 
66 LRA 421; Walker v. Walker, 101 
Mass. 169; Robinson v. Bates, 3 Metc. 
40. 

Minn.—Horton y. Kelly, 40 Minn. 
193, 41 NW 1031. 

Mo.—Bradshaw v. Halpin, 180 Mo. 
666, 79 SW 685; Wells v. Estes, 154 
Mo. 291, 55 SW 255; Bohannon v. 
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terial whether she participates in the fraudulent in- 
tent or not; in either case her right to dower is re- 
This rule does not apply, however, where 
creditors do not impeach the conveyance, since it 
is valid as between the parties.® 
not urge the fraud on ecreditors.® 
apply where the conveyance is not set aside at the 
instance of creditors until after the husband’s 
‘death, if the statute only gives dower in land of 
which the husband dies seized,’ unless the convey- 
ance was intended, not only to defraud creditors, 
but also to defraud the widow of the grantor.® 


The widow may 
Nor does the rule 


Combs, mn Mo. 446, 11 SW 232, 10 
Amsi 32 

es Wilkinson v. Paddock, 125 
N. Ny 748, 27 NE 407 [aff 57 Hun 
191, 11 NYS 442]; Hinchliffe v. Shea, 
103 N. Y. 153, 8 NE 477 [rev 34 Hun 
365]; Hammond y. Pennock, 61 N. Y. 
145; Malloney v. Horan, 49 N. Y. 111, 
10 AmR 335 [rev 53 Barb. 29, 36 How 
Pr 260, and overr Meyer v. Mohr, 24 
IN: Yiu (Supers. -333,-, 1) AbbPr.s 2991); 
Lowry v. Smith, 9 ‘Hun 514; Hyatt v. 
Dusenbury, 12 NYCivProe 152 [app 
dism 106 N. Y. 663 mem, 12 NE 711 
mem]; Peo. v. Knickerbocker L. Ins. 
Co., 66 HowPr 115. 

Oh.—Ridgway v. Masting, 23 Oh. 
St. 294, 18 AmR 251; Woodworth v. 
Paige, 5 Oh. St. 70. 

Va.—Blow v. Maynard, 2 Leigh (29 
Va.) 29; Quarles v. Lacy, 4 Munf. 
(18 Va.) 251. 

Wis.—Huntzicker v. Crocker, 135 
Wis. 38, 115 NW 340. 15 AnnCas 444; 
Brothers v. Kaukauna Bank, 84 Wis. 
381, 54 NW 786, 36 AmSR 932; Mun- 
ov v. Perkins, 62 Wis. 499, 22 NW 

[a] Reason for rule.—The act of 
setting the husband’s conveyance 
aside on the ground of fraud makes 
it void from the beginntng, so that 
the wife’s release cannot be consid- 
ered as having been made to a per- 
son having an estate in land, and a 
release of dower to.a stranger to the 
title is void and inoperative. Robin- 
son v. Bates, 3 Metc. (Mass.) 40;.Mal- 
loney v. Horan, 49 N. Y. 111, 10 AmR 
335, 12 AbbPrNS 289; Woodworth v. 
ii jem: 5 Oh. St. 70. See also supra § 


{b] Rule applied.—(1) A _ wife’s 
right of dower in her husband’s real 
estate cannot be separated from the 
principal estate, and where a mort- 
gage given by him to secure a debt 
of his own, in which she joined for 
the purpose of releasing her dower 
interest, is set aside after his bank- 
ruptcy as a preference and the prop- 
erty restored to his general estate, 
such mortgage is also inoperative to 
release or bar. her dower right and 
cannot be enforced by the mortgagee 
as a conveyance of her dower interest 
in the property. In re Lingafelter, 
181 Fed. 24, 104 CCA 38, 32 LRANS 
103. (2) Where a deed in which the 
wife joined has been set aside as 
fraudulent at the instance of credit- 
ors, the surviving wife is. not 
estopped by her relinquishment of 
dower in the fraudulent conveyance, 
as against the grantee in that deed. 
Locket v. James, 8 Bush (Ky.) 28 
a Cantrill v. Risk, 7 Bush (Ky.) 


Fraudulent conveyance by husband 
before marriage see supra §§ 159-161. 

4  Huntzicker v. Crocker, 135 Wis. 
38, 115 NW 340, 15 AnnCas 444, 

5. Stewart v. Johnson, 18 N. J. L. 


87. 

6. Devorse v. Snider, 60 Mo. 235. 

7 Bond v. Bond, 16 Lea (Tenn.) 
306. And see Hopkins v. Bryant, 85 
Tenn. 520, 3 SW 827 (holding that a 
widow is not entitled to dower in land 
fraudulently conveyed to her by her 
husband in his lifetime, although her 
deed may be set aside and the land 
subjected to her husband's debts; the 
husband did not die seized). 

8. Hughes v. Shaw, Mart. & Y. 
(Tenn.) 323. 
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[§ 200] 8. Discharge or Assignment of Encum- 
brance.® Where a mortgage or other lien is abso- 
lutely discharged and no longer subsists as an en- 
cumbrance upon a husband’s lands, the wife’s right 
of dower is restored notwithstanding the priority 
of such lien or mortgage,!® whether such discharge 
is effected by the husband direct or by his legal rep- 
resentatives after his death,!! or by the widow her- 
self,!2 or by payment from the proceeds of a judicial 
or other sale of the husband’s property for the 
payment of his debts.1? But the acquisition of the 
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fee of an estate by the owner of an encumbrance 
thereon does not necessarily extinguish the encum- 
brance or preclude such owner from asserting its 
priority as against the dower of the wife of his 
grantor; he may take the estate subject to such en- 
cumbrance and keep it up for his own benefit. 
Where the grantee of mortgaged premises pays the 
mortgage and takes an assignment thereof, the mort- 
gage is not discharged, and the grantor’s wife is not 
restored to her dower right in such premises.1® 


X. DOWER CONSUMMATE BEFORE ASSIGNMENT 


[§ 201] A. Nature and Essentials—l, In Gen- 
eral. Upon the death of the husband the widow’s 
right of dower in her husband’s realty becomes con- 
summate and perfect. From that time her right is 
no longer merely inchoate or contingent, but at- 

. taches absolutely to the dowable lands of the hus- 
band subject to assignment or admeasurement by 
the requisite judicial proceedings.1® The right to 
dower is in a sense an encumbrance upon all the 
land of which the husband died seized,’ but has 
been held not to constitute a len,!® and while it at- 
taches primarily to all the real estate of which the 
husband died seized in his own right, it is liable 


to be terminated as to any particular tract by an 
assignment of dower, and, until such assignment, 
differs materially from a fixed and permanent life 
estate in a definite specific piece of property.’® 

Escheat. Although property in which plaintiff 
had a dower interest escheated to the state upon 
the death of the owner without heirs, the state took 
title thereto subject to plaintiff’s dower inter- 
est, which had become consummate before the es- 
cheat.?° 

[§ 202] 2. As Freehold Estate. Prior to the 
assignment of her dower the widow has no vested 
freehold estate,?+ unless, as in some jurisdictions, 


9. See also supra §§ 87-97. 
iow Me.—Mayo v. Hamlin, 73 Me. 

Mass.—McCabe v. Swap, 14 Allen 
188; Wedge v. Moore, 6 Cush. 8; 
Eaton v. Simonds, 14 Pick. 98; Hil- 
dreth v. Jones, 13 Mass. 525; Bolton 
v. Ballard, 13 Mass. 227. 

Mo.—Atkinson v. Angert, 46 Mo. 
515; Jones v. Bragg, 33 Mo. 337, 84 
AmD 49. 

N. H.—Hastings v. Stevens, 29 N. 
bk Bullard v. Bowers, 10 N. H. 

N. Y.—Runyan vy. Stewart, 12 
Barb. 537; Coates vy. Cheever, 1 
28 Oh, St. 


Cow. 460. 
Oh.—Ketchum v. Shaw, 
503; Fox v:: Pratt, 27 Oh. St: 512; Car- 
ter v. Goodin, 3 Oh. St. 75; McArthur 
v. Porter, 1 Oh. 99; Baldwin v. Jacks, 
3 Oh. Dec. (Reprint) 545. 
R. I.—Peckham v. Hadwen, 8 R. I. 


160; Mathewson v. Smith, 1 R. I. 22. 
S. C.—Keckley v. Keckley, 11 S. C. 
Eq. 250. 


Can.—Gray v. Coughlin, 18 Can. S. 
C. 553 [allowing app 16 Ont. A. 224 
(rev 16 Ont. 321)]. 

11.. Young v. Tarbell, 37 Me. 509; 
Hastings v. Stevens, 29 N. H. 564; 


Mathewson v. Smith, 1°R. I. 22. See 
also supra § 93. 
12. Bullard v. Bowers, 10 N. H. 


500 (holding, however, that tender of 
money to her husband’s assignee as 
an indemnity against a mortgage does 
not discharge the mortgage so as to 
restore her dower). 

Redemption see supra §§ 87-97. 

13. Hatch v. Palmer,’ 58 Me. 271; 


Atkinson v. Stewart, 46 Mo. 510; 
Ketchum v. Shaw, 28 Oh. St. 503; 
Baldwin v. Jacks, 3 Oh. Dec. (Re- 


print) 545; Peckham v, Hadwen, 8 
R. I. 160. See also supra § 93. 

14. Lee v. James, 81 Ky. 4438; 
Bryar’s App., 111 Pa. 81, 2 A 344. See 
also Duval v. Febiger, 1 Cine. Super. 
(Oh.) 268 (holding that where the 
mortgagor conveys to the assignee of 
the mortgage the equity of redemp- 
tion, the debt is merged in the higher 
title, and that the right of the mort- 
gagor’s wife to dower in the premises 
is not revived). 

15. Mass.—Strorng v. Converse, 8 
Allen 557, 85 AmD 1732; Gibson vy. 
Crehore, 3 Pick. 475. 

Mich.—Lake v. Nolan, 81 Mich. 112, 
45 NW 376. 

N. J.—Thompson v. Boyd, 21 N. J. 
L. 58. 


mt Y.—De Lisle v. Herbs, 25 Hun 
485. 

Oh.—Jacques v. Hamilton County 
Comrs., 1 Disn. 121, 12 Oh. Dec. (Re- 
print) 524. 

[a] Although a mortgage has been 
canceled of record upon its purchase 
by the owner of the fee, equity will 
intervene in a proper case to protect 
the encumbrance of such mortgage 
against the wife’s dower. Chiswell 
vi Morris; 14 Nid. bq. Lok iebutusee 
Atkinson y. Angert, 46 Mo. 515 (hold- 
ing that the right of dower is re- 
vived by payment and the entry of 
satisfaction by the husband’s grantee 
or the purchaser of an equity of re- 
demption). 

{[b] Subrogation.—The purchaser 
of an equity of redemption in lands 
who discharges a mortgage thereon, 
although under no personal liability 
to do so, is entitled to subrogation to 
the rights of the mortgagee as against 
a claim to dower by the widow of the 
original mortgagor who united in the 
mortgage for the purpose of barring 
her inchoate dower, but whose dower 
in the equity of redemption has never 
been cut off. Everson v. McMullen, 
113 N.Y. 293, 21 NE 52, 10 AmSR 
445, 4 LRA 118. 

16. U. S—Underground Electric 
R. Co. v. Owsley, 190 Fed..679 [mod 
on other grounds 196 Fed. 278, 116 
CCA 98, 40 LRANS 609]. 

Ala.—Turnipseed v. Fitzpatrick, 75 
Ala. 297. 

Ga.—La Grange Mills v. Kener, 121 
Ga. 429, 49 SE 300; Austell v. Swann, 
74 Ga. 278. 

Tll.—Maring v. Meeker, 263 Ill. 136, 
142, 105 NE 31 [cit Cyc]. 

Iowa.—Dennis v. Harris, 179 Iowa 
121, 153 NW 343; Potter v. Worley, 57 
Iowa 66, 7 NW 685, 10 NW 298. 

Me.—Young v. Tarbell, 37 Me. 509. 

Mo.—Null v. Howell, 111 Mo. 273, 
20 SW 24. 

N. J.—Reeser v. Stires, 87 N. J. 
Eq. 32, 103 A 679; Tenbrook v. Jessup, 
60 N. J. Eq. 234, 46 A 516. 

N. Y.—Shepard v. Manhattan R. 
Co.,~117 N. Y. 442, 23 NE 30 [aff 57 
N. Y. Super. 5, 5 NYS 189]; Schiffer 
Vv. Pruden,64°N. Y 47 [atl souNn ay. 
Super. 167]; Elmendorf vy. Lockwood, 
57 N. Y= 322; Smith v. Doe, 111 NYS 
525; Sutliff v. Forgey, 1 Cow. 89 [aff 
5 Cow. 713]. : 
vA ean eR v. Newfane, 37 

17. Ark.—Allen-West Commn. Co. 


v. Patrick, 123 Ark. 55, 184 SW 436; 
Vaughan v. Butterfield, 85 Ark. 289, 
107 SW 9938, 122 AmSR 31; Seldon v. 
Dudley E. Jones Co., 74 Ark. 348, 85 
SW 778; Hewitt v. Cox, 55 Ark. 225, 
15 SW 1026, 17 SW 873. 
Conn.—Humphrey v. Gerard, 84 
Conny, 2G. WISAR OG 
Ny Kapa me a v. Webber. 59 Me. 
Mo.—Belfast Inv. Co. v. Curry, 264 
Mo. 483, 175 SW 201. 
N. Y.—Mutual L. Ins. Co. v. Ship- 


man, 119 N. Y. 324, 24 NE 177 [rev 
50 Hun 578, 3 NYS 684]. 


Tenn.—Kitts vy. Kitts, 136 Tenn. 
314, 189 SW 375. . 
[a] Covenant against encum- 


brances.—Outstarding right of dow- 
er in the widow before assignment 
is such an encumbrance as will work 
a breach of covenant against encum- 
brances. Fishel vy. Browning, 145 N. 
C. 71, 58 °SE)-759: 

18. Enyard v. Enyard, 190 Pa. 114, 
42 A 526, 70 AmSR 623; Helfrich v. 
Weaver, 61 Pa. 385; Schall’s App., 40 
Pari 70: 

19. Humphrey v. Gerard, 84 Conn. 
216, 79 A 57. 

20. Smith v. Doe, 111 NYS 525. 

21. Ala.—Martin vy. Evans, 163 
Ala, 657, 50 S 997; Francis v. Sandlin, 
150 Ala. 588, 43 S 829; Saltmarsh v. 
Smith, 32.Ala. 404; Weaver v. Cren- 
shaw, 6 Ala. 873. 

Ark.—Johnson y. Johnson, 106 Ark. 
9, 152 SW 1017. 

Ill.—Maring v. Meeker, 263 Ill. 136, 
105 NE 31; Union Brewing Co. v. 
Meier, 163 Ill. 424, 45 NE 264; Mc- 
Neer v. McNeer, 142 Ill. 388, 32 NE 
681, 19 LRA 256; Reynolds v. MecCur- 
ry; 100 Tl. 356. 

Iowa.—Hook v. Garfield Coal Co., 
112 Iowa 210, 83 NW 9638; Stewart v. 
Chadwick, 8 Iowa 463. 

Ky.—Shields vy. Batts, 5 J. J. Marsh. 


12; 

iran pee v. Shields, 32 Me. 
Mass.—Sears v. Sears, 121 Mass. 

267; Lobdell v. Hayes, 12 Gray 236. 
Mich.—King v. Merritt, 67 Mich. 

194, 34 NW 689; McCammon y. De- 


troit, (ete; URAeCo., 66) Miche 442 eS 
ah 728; Rayner y. Lee, 20 Mich. 


Miss.—Torrey v. Minor, Sm. & M. 
Ch. 489. 

Mo.—Jodd v. St. Louis, ete., R. Co., 
259 Mo. 239, 168 SW 611 (stating 


' common-law rule). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


an 
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the common law has been changed by statute,?? in 
which case the dower interest may become a vested 
estate immediately upon the death of the husband 
without being first assigned or set out.?* But in the 
absence of such statutes, the widow is not seized of 
any part of her deceased husband’s lands,?* and her 
right is for most purposes nothing more than a mere 
It has further been characterized 
as a mere equity, before assignment, of which a 
court of law will not take cognizance.?® 

[§ 203] 3. Tenancy in Common and Joint Ten- 
In some jurisdictions the widow upon the 
death of her husband and before an assignment of 
dower is a tenant in common with her husband’s 
heirs 7? or their grantees,?® but at common law she 
is neither a tenant in common nor a joint tenant 
with them,?® or with the husband’s alienee.*° 
B. Rights and Liabilities of Widow—1. 


right of action.?® 


ancy. 


[§ 204] 


N. J.—Wade v. Miller, 32 N. J. L. 
296; Tenbrook v. Jessup, 60 N. J. Eq. 
234, 46 A 516; Bleeker v. Hennion, 23 
INGE Eq. 1336 

N. Y.—Mutual L..Ins. Co. v. Ship- 

IN we 3245 724) NE 
[rev 50. Ean 578, 8 NYS 
€84]; Aikmann v. Harsell, 98 N. 
Y. 186; Moore v. New York, 8 N. 
Y. 110, 59 AmD 473; Lawrence v. 
Miller, 2 N. Y. 245; Green v. Putnam, 
1 Barb. 500; Sayles v. Naylor, 5 NYSt 
816; Van Name v. Van Name, 23 How 
Pr 247; Yates v. Paddock, 10 Wend. 


528; Cox v. Jagger, 2 Cow. 638, 14 
AmD 522; Tompkins v. Fonda, 4 
Paige 448. 


Nee C.—Norwood v. Marrow, 20 N. C. 
Pa.—Jones v. Hollopeter, 10 Serg. 
SaltanouO. a 
R. T.—Maxon Wie Guta, way Et LO 4obee 
Weaver v. Sturtevant, 12 R. I. 5387; 
Hoxsie v. Ellis, 4 R. T. 123. 
g 403" .—Farnsworth v. Cole, 42 Wis. 
Eng.—Rex v. Northweald Bassett, 2 
B.& é 724,9 ECL 315,107 Reprint 552. 
a: B.—Torrens v. Currie, 22 N. B. 
Ont. —Allen v. Reever, 4 Ont. L. 
ae 1 OntWR 459, 22 CanLTOccNotes 


Pr. Edw. Isl.—Compton v. Cross- 
man, 1 Pr. Edw. Isl. 175. 

22. See statutory provisions, 

23. Kendall v. Crenshaw, 116 Ark. 
427, 173 SW 393; Barton v. Wilson, 
116 Ark. 400, 172 SW 1032; Humphrey 
v. Gerard, 85 Conn. 434, 83 A 210; 
Humphrey vy. Gerard, 84 Conn. 216, 
221, 79 A 57; Greathead’s App., 42 
Conn, 374;-Wooster v. Hunts Lyman 
Iron Co., 38 Conn. 256; Stedman v. 
Fortune, 5 Conn. 462; Stockwell v. 
Sargent, 37 Vt. 16; Gorham v. Dan- 
jiels, 23 Vt. 600; Grant v. Parham, 15 
Vt. 649. 

[a] In Arkansas (1) the estate 
descends to the heirs of the widow 
whether the assignment is made be- 
fore the widow’s death or not, and 
it makes no difference whether the 
heirs are lineal or merely collateral. 
Barton v. Wilson, 116 Ark. 400, 172 
SW 1032. (2) Although the estate 
becomes vested immediately on the 
husband’s death, it does not vest in 
severalty until it has been assigned. 
Arbaugh v. West, 127 Ark. 98, 104, 
192 SW 171, 173 (where, in explaining 
Barton v. Wilson, supra, the court 


said: “It is true that in Barton v. 
Wilson... the court said that the 
dower interest of a widow under 


Kirby’s Dig. section 2709, vests in 
her immediately upon her husband’s 
death, whether the same is ever 
assigned to her or not, and upon 
her death will descend to her heirs, 
whether lineal cr collateral; but we 
do not think... that the widow 
takes her estate in severalty as soon 
as her husband dies, and that on this 
account her dower interest is to be 
governed by the usual rules relative 
to the partition of estates between 
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tenants in common. Such a course of 
reasoning would lead to the conclu- 
sion that the widow takes as heir un- 
der the statute, and not as widow. 
The purpose of the statute was to 
enlarge the widow’s dower by the 
substitution of a fee simple estate 
for an estate for life’) 

24. 4 Kent Comm. p 61; 2 Scribner 
Dower p 27; Munsey v. *Hanly, 102 
Me. 423, 67 A 217, 13 LRANS 209; 
McMahon vy. Gray, 150 Mass. 289, 93 
NE 923, 15 AmSR 202, 5 LRA 748; 
Fuchs v. Christie, 79 N. als Plt pd Sy 74 
A 129; Van Name v. Van Name, 23 
HowPr (N. Y.) 247. 

25. U. S.—Underground Electric 
R. Co. v. Owsley. 196 Fed. 278, 116 
CCA 98, 40 LRANS 609 [mod 190 Fed. 
679]. 

Ala.—Upshaw v. Upshaw, 180 Ala. 
204, 60 S 804; Martin v. Evans, 163 
Ala. 657, 50S 997; Francis v. Sandlin, 
150 Ala. 583, 43 Ss 829; Bettis-v. Mc- 
Nider, 137 Ala. 588, 34 S 813, 97 
AmSR 59; Reeves v. Brooks, 80 "Ala. 
26; Saltmarsh v. Smith, 32 Ala. 404; 
Weaver v. Crenshaw, 6 Ala. 873. 

Ark.—Carnall v. Wilson, 21 Ark. 
62, 76 AmD 351. ‘ 

Tll.—Heisen v. Heisen, 145 Ill. 658, 
34 NE 597, 21 LRA 434; Newman v. 
Willets, 48 Ill. 534. 

Ky.—Cain v. Kentucky, etc., R. Co., 
124 Ky. 449, 99 SW _ 297, 30 Kyl 593. 

Me. “"“Munsey iis Hanly, 102 Me. 423, 
67 A 217,13 LRANS 209; Clarke v. 
Hilton, 75 Me, 426; Johnson — v. 
Shields, 32 Me. 424; Nason v. Allen, 5 
Me. 479. 

Mass.—MecMahon vy. Grey, 150 
Mass. 289, 22 NE 923, 15 AmSR 202, 
5 LRA 748. 

Mich.—Rayner v. Lee, 20 Mich. 384, 

Miss.—Torrey v. Minor, Sm. M 
Ch. 489. 

Mo.—Carey v. West, 139 Mo. 146, 40 
SW 661; McClanahan v. Porter, 10 
Mo. 745. 

N. J.—Tenbrook v. Jessup, 60 N. J. 
Eq. 234, 46 A 516; Wade v. Miller, 32 
IN 2.965 

N. Y—Aikman v. Harsell, 98 N. Y. 
186; Sayles v. Naylor, 5 NYSt 816; 
Van Name vy. Van Name, 23 HowPr 
247; Tompkins vy. Fonda, 4 Paige 448; 
Wood v. Clute, 1 Sandf. Ch. 199. 

Or.—Neal v. Davis, 53 Or. 423, 432, 
10d, P2122, Leit ceyeil. 

R. I.—Maxon v. Grey, 14 R. I. 641; 
Hoxsie v. Ellis, 4 R. I. 123. 

W. Va.—Huddleston v. Miller, 81 
W. Va. 357, 94 SE 538. 

‘Tt is a personal right that lies 
only in action, and not in grant, be- 
fore it is assigned.” Maring v. Mee- 
ker, 263 Ill. 136, 142, 105 NE 31. 

26. Wilson v. Roebuck, 180 Ala. 
288, 60 S 870; Wilkinson v. Brandon, 
92 Ala. 530, 9 S 187. But see cases 


infra § 205. 
27. Standard Co. v. Young, 90 
Conn. 133, 96 A 932; Humphrey v. 


Gerard, 85 Conn. 434, 83 A 210; Woos- 
ter v. Hunts Lyman Iron Co., 38 Conn. 
256; Stedman vy. Fortune, 5 Conn. 
462; In re Graff, 123 Mich. 456, 82 NW 


Rights in General, 
assignment is not an estate, but a mere right of ac- 
tion,*! the widow cannot maintain an action for par- 
tition against her husband’s cotenant.*? 
she maintain an action to compel the purchase by a 
railroad company of her alleged dower right in a 
right of way granted by her husband.** 
that until dower is assigned she has no right which 
she can lawfully exercise over the land.** 
has such an interest in the lands before assignment 
of dower as will entitle her to maintain a suit for 
an injunction against trespass, waste, or other in- 
juries thereto,®° or an action for damages resulting 
from such acts.°° 

[§ 205] 2. Right of Entry or Possession. 
til the assignment of dower a widow has no right 
under her claim of dower to enter and oceupy any 
portion of her husband’s estate,** unless such right 
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Since the right of dower before 
Nor can 


The rule is 


But she 


Un- 


248; Dummerston v. Newfane, 37 Vt. 
9; Gorham v. Daniels, 23 Vt. 600. 

28. Humphrey v. Gerard, 85 Conn. 
434, 83 A 216. 


29. Ala. —Hamby v. Hamby, 165 
Alani bdies ome 138 AmSR 23; Fos- 
ter v. oster, 2 Stew. 356. 

Tll.— Walker v. Doane; 131 Sil .27; 
22 NE 1006. 

Ind.—Grubbs v. Leyendecker, 153 


Ind. 348, 53 NE 940; 
Lauber, 29 Ind. 618. 
ie Oey ee v. Porter, 10 Mo. 
aus B.—Torrens, v. ‘Currie, 22 N..B. 

[a] Possession adverse to widow. 
—wWhere the heirs of a decedent are 
in actual possession of the property 
in which the widow is entitled to 
dower and refuse to attorn to her, 
their possession is adverse, and she 
is not a tenant in common with them. 
Belfast Inv. Co. v. Curry, 264 Mo. 
483, 175 SW 201. 


Grossman v. 


wien McClanahan v. Porter, 10 Mo. 
31. See supra § 202. 
32. Reynolds v. McCurry, 100 Ill. 


356; Coles v. Coles, 15 Johns. (N. Y.) 
ee Brown y. Adams, 2 Whart. (Pa.) 

33. Tuttle v. Burlington, etc, R. 
Co., 49 Iowa 134. 

34. Ash v. Cook, 3 AbbPr (N. Y.) 
389; Webbv. Boyle, 63 N. C. 271. And 
see cases supra § 202. 

[a] Lease of dower interest.—She 
has no authority to lease her dower 
interest before it has been assigned 
to her. Lewis v. King, 180 Ill. 259, 
54 NE 330; Union Brewing Co. v. 
Meier, 163 Ill. 424, 45 NE 264; Nat- 
lock vy. Lee, 9 Ind. 298. 

[b] Cutting timber.—The widow 
cannot authorize the cutting of tim- 


ber on er husband’s lands except 
for her fuel. Louisville, ete., R. Co. 
Vaep bid ek Alan sot Ou SiGe 


_[e] Receipt of rent.—Until as- 
signment of dower the heir is enti- 
tled to receive rent. Compton v. 
Crossman, 1 Pr. Edw. Isl. 174. 

[dad] Conveyance of mining inter- 
ests.—The widow has no such in- 
terest in the lands as to authorize 
her to convey mining rights there- 
in: ,Etook)w: iGarfield/= Coal Cos Mid2 
Iowa 210, 838 NW 963. 

Assignment, conveyance, or release 


see infra §§ 213-217. . 
35. Delaney v. Manshum, 146 
Mich. 525, i109 NW 1051; Harker v. 


Christy, 5 N. J. L. 717 (holding that 
a rule to stay waste on land in which 
dower is claimed will be granted 
where divers persons are cutting 
down and carrying off wood); Shep- 
ards Vv. Manhattan. (Ry .Co.,.65, SNe? Yo 
Super. 5; 5 NYS. 189 [aff 117 N: Y. 
442, 23 NE 30]. See also Case, Ac- 
tion. on. § 21. 

36. Cumberland Tel., Cow: 
Foster, 117 Ky. 389, 78 SW 150, 25 
KybL 1465; Rogers v. Potter, 32 N. J. 
L. 78 (trespass on the case). 

387. Ark.—Brinkley vy. Taylor, 111 


etc., 
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is given by statute,?8 and the unassigned dower right 
is accordingly no defense to an action .of ejectment 
by the heir, or by the owner of the fee,*° and does 
not entitle the widow to maintain ejectment.*t 
has, however, the right of quarantine, which at com- 
mon law is the right to remain in the mansion house 
for forty days after the husband’s death, during 
which dower is to be assigned to her,** and this 
right is not merely a personal right but the dower- 
ess is entitled to have reasonable and proper attend- 
In some jurisdictions it 
is provided by statute that the widow may remain 
in possession of certain portions of her deceased 
husband’s estate until the assignment of dower.** 
Under such a statute the widow’s possession is a 
valid defense to an action of ejectment brought by 
her husband’s heirs,*® and she may even maintain 


ance and companionship.** 


ejectment to obtain possession.*® 
[§ 206] 


Ark, ~306, 306, 163 SW 521 [quot 
Cyc]; Johnson vy. Johrson, 106 Ark. 9, 
152 SW 1017. 

Ae stead v. Whitney, 2 Colo. 


Del.—Roe v. Doe, 93 A 373; Sharp- 
ley v. Jones, 5 Del. 373; Coulter v. 
Holland, 2 Del. 350. 

Ill.— Maring v. Meeker, 263 Ill. 136, 
105 NE 31; Trask v. Baxter, 48 Ill. 
406; Hoots v. Graham, 23 Ill. 81; 
Hunter vy. Chicago Sanitary Dist., 
LG Om Deas dics 

Ind. T.—Ricknor v. Clabber, 4 Ind. 
T. 660, 76 SW 271. 

Deere ones v. Smith, 8 Iowa 

0. 
pore at v. Richardson, 62 Me. 
Te eee v. Hilleary, 26 Md. 


4, 

Mass.—Hildreth v. Thompson, 16 
Mass. 191; Sheafe v. O’Neil, 9 Mass. 
9; Windham y. Portland, 4 Mass. 384. 
Se Riana ht v. Warren, 29 Mo. 
N. J.—Smallwood v. Bilderback, 16 
N. J. L. 497; Halsey v. Dodd, 6 N. J. 
el Baird ve) Wilson, 2: Ned. ola 

N. Y.—Bell v. Golding, 136 NYS 
278 [aff 211 N. Y. 507 mem, 105 NE 
1081 mem]; Jackson y. O’Donaghy, 7 
Johns. 247. 

N. C.—Taylor v. Meadows, 169 N. 
C. 124, 85 SE 1; Fishel v. Bowning, 
145 N. C. 71, 58 SE 759; Spencer v. 
Westcott, 18 N. C. 213; Williamson v. 
Cox.t8) NOH 4: 

Or.—Neal v. Davis, 53 Or. 423, 99 
P 69, 101 P 212. 

S. C—McCully v. Smith, 18 S. C. 
TE 103: 

Tenn:—Thompson v. 
Yerg. 493. 

Va.—Moore v. -Gilliam, 5 Munf,. (19 
Va.) 346; Chapman vy. Armistead, 4 
Munf. (18 Va.) 382. 

W. Va.—Russell v. Tennant, 63 W. 
Va. 623, 60 SE 609, 129 AmSR 1024. 

[a] The reason why the law de- 
nies the right of entry to the wife, 
although her title is consummate, is 
to be -found in the injustice which 
would result from permitting her to 
carve for herself such portions of 
her deceased husband’s estate as 
might please her, without regard to 
the rights of the heirs at law or the 
devisees. _ Thompson y. Stacy, 10 
Yerg. (Tenn.) 494. 

[b] Possession is in heirs at law. 
—(1) Possession of unassigned dow- 
er lands, excepting the mansion 
house and homestead, is in the heirs 
at law, and not in the widow. Sel- 
don v. Dudley E. Jones Co., 74 Ark. 
348, 85 SW 778. (2) After the time 
allowed by Real Property Law (Cons. 
L. c 50) § 204, has passed, the heir at 
law is entitled to possession, and the 
widow is relegated to her right of 


Stacy, 


3. Taxes and Repairs. 
a,ainst the husband’s estate subsequent to his death 


10 
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and prior to an 


She 


[§ 207] 


a wife. Where 


general rule chargeable to the widow.*? 
the widow bound to pay for repairs necessary to 
keep the buildings on her husband’s lands in a 
tenantable condition.*® 
provements, before assignment of dower, on lands 
subsequently apportioned to her, she cannot charge 
the cost of such.improvements against the heirs,*® 
nor is she entitled to repayment where she is ousted 
before assignment in a suit brought by her hus- 
band’s ereditors.®° ' 
C. Bar or Forfeiture—1. In General. 
The widow’s right to dower after her husband’s 
death and before assignment is as to many of its 
features similar to the inchoate right of dower of 
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assignment of dower are not as a 
Nor is. 


But if the widow make im- 


the lands of a deceased husband 


are sold by his legal representative,°! or by order 


of a probate court for the payment of his debts, the 


Taxes accruing 
But 


action for the assignment of dower. 
Lincoln Trust Co. v. Hutchinson, 65 
Misc. 590, 120 NYS 811. 

38. See statutory provisions. 

{a] Under the statutes of Con- 
necticut the widow is entitled to pos- 
session without assignment of dow- 
er. Humphrey v. Gerard, 85 Conn. 
43,79 A 5% 

{b] In Vermont as doweress the 
wife has, previous to assignment of 
dower, the right of entry upon the 
land whether as against a stranger 
or her cotenant which her husband 
had during life. Gorham v. Daniels, 
23 Vt. 600. 

89. Ricknor v. Clabber, 4 Ind. T. 
660, 76 SW 271; King v. Merritt, 67 
Mich, 194, 34 NW 689. 

40. McCammon y. Detroit, etc., R. 
Co., 66 Mich. 442, 38 NW 728. 

41. Bell v. Golding, 186 NYS 278 
[aff 211 N. Y. 507 mem, 105 NE 1081 
mem]. 

42. Russell v. Tennant, 63 W. Va. 
623, 60 SE 609, 129 AmSR 1024. 

Right of quarantine see Executors 
and Administrators [18 Cyc 875]. 

43. Lucas v. Knox, 3 Ont. 453. 

44. Robinson y. Miller, 1 B. Mon. 
(Ky.) 88; Cass v. Smith, 4 KyL 990, 
7 KyL 291; Cass v. Smith, 13 Ky. Op. 
613; Jones v. Jones, 11 Ky. Op. 412; 
Caillaret v. Bernard, 15 'Miss. 319; 
Roberts v. Nelson, 86 Mo. 21; Har- 
ley v. Harley, 140 Wis. 282, 122 NW 
761 (where widow is left in posses- 
sion). 

fa] In Alabama (1) by express 
statutory provision the widow is en- 
titled to retain possession free from 
the payment of rents of the dwelling 
house where her husband most usual- 
ly resided before his death, together 
with the offices and buildings appur- 
tenant thereto and the plantation 
connected therewith, until her dower 
is assigned. This places on the own- 
er of the fee the burden of having 
dower assigned. Yarbrough v. Yar- 
brough, 75 S 932; Callahan v. Nel- 
son, 128 Ala. 671, 29 S 555; Shelton 
v. Carrol, 16 Ala. 148. (2) But the 
widow is not entitled to possession 
of real estate of the husband until 
dower is assigned her, unless he re- 
sided on it, or it is appurtenant to 
that on which he did reside. Hays 
v. Lemoine, 156 Ala. 465, 47 S 97. 

[b] Under the Kentucky statutes 
(1) whether the widow occupies the 
premises or rents them is immate- 
rial. Russell vy. Russell, 1 Ky. Op. 
95. (2) Where the widow and her 
present husband were in possession 
of house when judgment was ren- 
dered giving the widow her dower, it 
must be presumed that possession 
was in exercise of the right so given. 
Johnson v. Boggess, 179 Ky. 649, 201 
SW 42. 

45. Halsey v. Dodd, 6 N. J. L. 367; 


impaired.°? 


widow’s right of dower in most states remains un- 


where dower is subcrdinate to the. 


Gourley v. Kinley, 66 Pa. 270; Har- 
ley v. Harley, 140 Wis. 282, 122 NW. 


761. 

46. Harley v. Harley, 140 Wis.. 
282, 122 NW 761. 

47. U. S.—Blodget v. Brent, 3 FL 


Cass No: 15553303) Cranchy C7 Cs 394, 
Mo.—Graves v. Cochran, 68 Mo. 74. 
N. J.—Spinning v. Spinning, 41 N. 

Se HGS Aa) Dh AUN 21CSn ate, oto Ne ie 

Eq. 215, 10 A 270] (holding as stated 

in the text in respect to general 

taxes, but holding that water rates, 
being in the nature of personal 
charges, are to be paid by the wid- 
ow); Jones v. Hunt, 40 N. J. Eq. 

660, 5 A 148, 

N. C.—Branson v. Yancy, 16 N. C. 


Us 
32 Gratt. 


Va.—Simmons v. Lyle, 
(73 Va.) 752: 

[a] Under dower settlement.— 
Where a dower settlement agreement 
provided that the widow should oc- 
cupy the premises without rent or 
other charges therefor for any period 
since the death of the husband, such 
agreement absolved her from any ob- 
ligation to pay taxes assessed 
against the property if she would 
otherwise have been chargeable 
therewith. Underground Hlectric 
R. Co. v. Owsley, 196 Fed. 278, 116 
on 98, 40 LRANS 609 [mod 190 Fed. 

[b] A widow who occupies lands 
before assignment of dower (1) 
without paying rent therefor should 
not be permitted to charge against 
the heirs an amount paid by her for 
taxes and improvements where the 
rental value exceeds the amount so 
paid. Lambert v. Hemler, 244 Ill. 
254, 91 NE 435; Wheeler v. Dawson, 
63 Ill. 54. (2) If during her occu- 
pancy prior to assignment of dower 
she receives rents from her hus- 
band’s lands, the payment of taxes 
should be offset against the amount 
so received. Strawn v. Strawn, 50 
T2566; 

48. Hayden v. Wesser, 12 D. C. 
457; Walsh v. Wilson, 131 Mass. 535; 
Spinning vy. Spinning, 41 N. J. Eq. 
427, 5 A 278 [aff 43 N. J. Eq. 215, 10 
A 270]. 

Turner v. Bennett, 70 Ill. 263. 
Simmons v. Lyle, 32 Gratt. 
(73) Va.) 752. 

51. Stein v. Stein, 80 Md. 306, 30 
A 703; Speake vy. Kinard, 4 S. C. 54. 

52. Ark.—Webb v. Smith, 40 Ark. 
ae Livingston y. Cochran, 33 Ark. 


Towa.—Garvin v. Hatcher, 39 Iowa 


685. 
Md.—Gardiner v, Miles, 5 Gill 94; 
Waring v. Waring, 2 Bland 673. 
Mass.—Hale vy. Munn, 4 Gray 132. 
Or.—Whiteaker v. Belt, 25 Or. 490, 
36 P 534; House v. Fowle, 22 Or. 303, 
29 P 890. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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rights of creditors,5* the rule is otherwise.** It has 
been held, however, that where the wife prior to 
the husband’s death joined him in a mortgage, a sale 
of the mortgaged lands by his administrator for the 
payment of his debts extinguishes the right of 
dower.5> <A tax sale made after the death of the 
husband but before assignment of dower will not 
preclude recovery of dower by the widow.®® And 
where land is sold after the death of a husband un- 
der a judgment rendered against his administrator, 
the wife’s right’ of dower is unimpaired.®* Nor 
is such right divested by a sale under a judgment 
of foreclosure of a mortgage in which the wife did 
not join.®® 

[§ 208] 2. Estoppel or Waiver—a. In General. 
A widow may be precluded from asserting her right 
of dower by acquiescence in arrangements for the 
disposition of her husband’s estate,°® by an accept- 
ance of the benefits of such an arrangement, ‘when 
entered into with full knowledge of the condition of 
her husband’s estate,°° by accepting and enjoying 
the use of the entire purchase price of the land as a 
bequest under her husband’s will,®t and where, al- 
though she was not privily examined on joining her 
husband in executing a bond for title, she received 
payment for the land after her husband’s death.®? 
So where the entire proceeds of a decedent’s real 
estate are necessary to pay debts, the widow’s con- 
sent to a sale thereof without admeasurement of 
her dower waives her dower right in favor of credi- 
tors.°* But she will not be estopped from claiming 
dower by reason of having filed a bill to which a 
demurrer was sustained asserting title as equitable 
owner,®* or by receiving under leases executed by 
her in conjunction with the trustees of the heirs a 
certain portion of the rents for a number of years.® 
So where a widow has done nothing to lead a pur- 


53. See supra § 103. 62. Hodge v. 
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Powell, 96 N. C. 64, 


[19 6. J.] 533 


‘ 

chaser at an administrator’s sale to believe that he 
would acquire title free from her dower, she is not 
estopped to claim dower by the fact that the pro- 
ceeds were used to pay a mortgage debt under which 
her dower was about to be sold,®* nor will she be 
estopped if not present at the sale by a statement 
made by an administrator without her authority 
that the sale of the land was free of her claim.®’ 
Failure of a widow to object to parol evidence that 
land in which she claims dower belonged to her, on a 
reference held after it had been adjudged to belong 
to her husband, does not constitute a waiver of her 
right to dower in the land,®°* and her mere presence 
at a public sale of lands in which she claims dower 
will not estop her,®® although she will be estopped 
where she concurs in a representation that the 
purchaser will acquire a clear title, and receives a 
portion of the purchase money,’ or directly rati- 
fies a conveyance by the heirs by accepting a sub- 
stitute for her dower and receiving payment,"? or 
where she joins with the heirs in the execution of 
a mortgage after the husband’s death; so far as 
the mortgagee is concerned she is estopped to claim 
dower or quarantine rights.” 

[$ 209] b. Sale by Widow as Personal Repre- 
sentative or Guardian. Where a widow, who is also 
executrix, joins in a contract of sale of her hus- 
band’s lands as such, without any reservation there- 
in of her dower right, she consents, so far as her 
individual rights are concerned, to make a good 
title to the purchaser, and to look to the purchase 
money as a substitute for the land for her dower 
right therein.7* And according to some decisions, 
where as personal representative of her husband’s 
estate a widow sells land by order of court, and in 
her deed covenants to warrant the title, she thereby 
bars herself of dower.™* But there is authority to 


36 P 534. 


54. See cases infra this note. 

[a] In Pennsylvania, (1) dower 
is in all respects subordinate to the 
rights of creditors, so a sale under 
an order of the orphans’ court for 
the payment of debts bars the wid- 
ow’s dower, whether the party from 
whom the lands descended died tes- 
tate or intestate. Mitchell v. Mitch- 
ell, 8 Pa. 126; In re Keas, 9 Pa. Dist. 
269. (2) A sale under a power to 
sell for the payment of a mortgage 
divests the widow’s dower. Scott v. 
Crosdale, 2 Dall. 127, 1 L. ed. 317. 
(3) “The execution of a vendor’s con- 
tract of sale by his executors or 
administrators, does not bar his wid- 
ow of her dower.’ Covert v. Hert- 
zog, 4 Pa, 145, 146. 


55. St. Clair v. Morris, 9 Oh. 15, 
34 AmD., 415. 
56. Blodget v. Brent, 6 F. Cas. 


No. 1,553, 3 Cranch C. C. 394; Stow'v. 
Steele, 114 Y1l. 382, 2 NE 169. 

57. Gooch v. Atkins, 14 Mass. 378; 
McArthur v. Porter, 1 Oh. 99; Phin- 
ney v. Johnson, 13 §. C. 25. 

58. Lewis v. Smith, 11 Barb. 152 
[aff 9 N. Y. 502, 61 AmD 706]; Hill 
v. Gray, 45 S. C. 91, 22 SE 802. 


A 59. Gilmore v. Gilmore, 109 Ill. 
vir 
60. Wyatt v. Wilhite, 192 Mo. A. 


551, 183 SW 1107; Wilson v. Wood- 
ward; 41 S. C. 363, 19 SE 685; Walms- 
ley v. Walmsley, 26 U. C. Q. B. 392. 
fa] Thus the widow of an intes- 
tate dying in the Indian Territory, 
entitled to an undivided one third of 
his real and personal property, who 
with knowledge and upon advice ap- 
proved acts of her husband’s adminis- 
trator and accepted a share of the net 
proceeds, instead of gross proceeds 
thereby estops her administrator 
from further recovery. Wyatt v. 
“Wilhite, 192 Mo. A. 551, 183 SW 1107. 
61. Wood v. Seely, 32 N. Y. 105. 


. 


2 SE 182, 60 AmR 401. 

63. Brown v. Brookhart, 146 Iowa 
79, 124 NW &8&2; In re Pennock, 122 
Iowa 622, 98 NW 480. See also Old- 
ham v. McElroy, 124 Ky. 454, 121 SW 
414 (holding that, where a widow ap- 
peared, in an action to sell land for 
the payment of her deceased hus- 
band’s debts and expenses of admin- 
istration, and made no claim that 
she was entitled to dower in the land, 
she was estopped as against the pur- 
chaser thereafter to claim dower); 
Tarnow v. Carmichael, 82 Nebr. 1, 
116 NW 1031 (holding that a widow, 
who has asked the court to order the 
lands of her deceased husband sold 
as an entirety by the administrator 
to pay debts, must, after confirma- 
tion of such sale, look to the pro- 
ceeds for the satisfaction of her dow- 
er, and not to the land). =; 

[a] Where only a portion of a 
decedent’s real estate was necessary 
for the payment of debts, and the 
administrator obtained the widow’s 
consent to a sale of the real estate 
to pay debts without an admeasure- 
ment of her dower by assuring her 
that she would have her share out of 
the proceeds of the sale, her consent 
did not waive her dower. Brown v. 
Brookhart, 146 Iowa 79, 124 NW 882. 

64. Lohmeyer y. Durbin, 213 Ill. 
498, 72 NE 1118. 

65. Aikman v. Harsell, 63 HowPr 
110 [aff 98 N. Y. 186]. 

fa] The receipt of rents by a 
widow after her husband’s death 
from lands held in trust under an 
antenuptial contract executed for the 
purpose of barring her dower will 
not preclude her from avoiding such 
contract upon the ground of fraud, 
where she was in ignorance of her 
rights. Peaslee v. Peaslee, 147 Mass. 
171, 17 NE 506. 

66. Whiteaker v. Belt, 25 Or. 490, 


67. Cox v. Garst, 105 Ill. 342. 
68. Jefferies vy. Allen, 34 S. C. 189, 
13 SE 365. 


69. Fern vy. Osterhout, 11 App. 
Div. 319, 42 NYS 450. 
70. Allen v. Allen, 112 Ill. 323; 


Ellis v, Diddy, 1 Ind. 561; Wood v. 
Seely, 32 N. Y. 105; Dougrey v. Top- 
ping, 4 Paige (N. Y.) 94; Smiley v. 
Wright, 2 Oh. 506. See also Sweaney 
v. Mallory, 62 Mo. 485 (holding that 
a widow will be precluded by a state- 
ment made by an administrator at 
the sale that the lands sold are to be 
free of encumbrances and by the fur- 
ther statement made by her that 
such lands will be sold free of her 
claim of dower); Hart v. Giles, 67 
Mo. 175 (holding that, where the wid- 
ow authorized a statement at a pub- 
lic sale that‘the lands would be sold 
free of dower she is estopped from 
claiming dower as against a purchas- 
er paying full value for the land on 
the faith of such announcement). 

71. Simpson’s App., 8 Pa. 199. 

72. Todd v. Interstate Mortg., 
etc., Co., 196 Ala. 169, 71 S 661; Lytle 
v. Sandefur, 98 Ala. 396, 9 S 260; 
Reeves v. Brook, 80 Ala. 26; Jones v. 
inte 65 Ala. 184. And see infra § 

73. Bostwick v. Beach, 103 N. Y. 
414, 9 NE 41, 25 NYWklyDig 98 [aff 
31 Hun 343], 105 N. Y. 661 mem, 12 
NE 32. 

74 Usher v. Richardson, 49 Me. 
415; Magee v. Mellon, 23 Miss. 585. 
See Dougrey v. Topping, 4 Paige 
(N. Y.) 94 (holding that, where an 
administratrix: sold under order of 
court land in which she was entitled 
to dower, and in the terms of sale it 
was stated that a clear and satisfac- 
tory title would be given and the 
purchaser paid the full value of the 
premises, under the belief that he 
was obtaining a’ perfect title, the si- 


bat [OCR] 
the contrary.7> A sale by a guardian of her ward’s 
land in which she has a dower interest has been held 
to bar such dower interest, where no notice is given 
of its reservation."® 
[§ 210] D. Election by Widow between Dower 
and Other Provision’?7—1. Between Dower and 
Jointure or Settlement. The effect of a jointure or 
a settlement upon a wife in lieu of dower has been 
already considered.’® If such jointure or settlement 
is made during coverture the widow is, under the 
statutes in most jurisdictions, given a certain time to 
elect whether she will take under the jointure or 
settlement, or under her right of dower, on condition 
that she return the property received by her from 
her husband,” for she cannot have both the benefits 
of the jointure or settlement and her dower.®® The 
widow is not put to her election where a convey- 
ance or declaration of trust for her benefit was not 
intended to be in lieu of dower,§! nor where a con- 
veyance is in consideration of the release of dower 
in specified lands, and the claim is for dower in 
other land not within the terms of the contract.®? 
A widow, by remaining in the mansion house given 
her by an antenuptial contract in leu of dower, 
which was not supported by a sufficient considera- 
tion, until her dower was assigned, did not elect to 
accept the provisions of the contract in lieu of dow- 
en88 
[§ 211] 2. Between Dower and Homestead.*4 
Whether a widow is entitled to both homestead and 


DOWER 


[§§ 209-212 


dower or must elect which she will take is a matter 
solely of statutory regulation. In some jurisdic- 
tions, it is held that the homestead statutes were 
not designed to curtail a widow’s right of dower 
but to give her the additional benefit of a home- 
stead for herself and minor children.*® In other 
jurisdictions, however, the effect of the statutes is 
not to give the widow homestead in addition to 
dower, or a statutory substitute therefor; she may 
and must elect between these two rights, and the ac- 
ceptance of one bars the other.8° To authorize an 
election it is of course essential that the circum- 
stances are such as will justify the award of a home- 
stead to the widow.8? The widow is entitled to a 
reasonable time after the husband’s death in which 
to make her election, but she may elect immediately 
after his death.88 And when the election has been 
made, she cannot change it.8° Whether the widow 
shall ‘be considered to have elected to take home- 
stead in place of dower or vice versa depends on the 
facts of each particular case.°° In the absence of 
evidence showing the widow’s election to take home- 
stead instead of dower, the presumption is that she 
took dower.®* 

[§ 212] 3. Between Dower and Pecuniary Pro- 
vision. Where a pecuniary provision is made by 
a husband for his wife in lieu of dower during cov- 
erture, it is usually provided by statute that the 
widow may elect-to take either the provision or her 
dower.® And where the right of election exists, she 


lence of the administratrix as to 
claim of dower was such a fraud as 
estopped her to set it up against the 
purchaser). 

75. Owen y. Slatter, 26 Ala. 547, 
62 AmD 745 (holding that a sale of 
real estate by commissioners under 
a probate court does not affect the 
widow’s right of dower; and although 
the order was made on her applica- 
tion as administratrix, her failure to 
announce at the sale that the land 
was sold subject to dower does not 
estop her from asserting her claim); 
Wright v. DeGroff, 14 Mich. 164 
(holding that the covenant will be 
intended to refer to her acts in a rep- 
resentative capacity and that she is 
not thereby precluded from assert- 
ing her individual right to dower); 
Martien v. Norris, 91 Mo. 465, 3 SW 
849; Sip v. Lawback, 17 N. J. L. 442. 


76. Wiseman v. Macy, 20 Ind. 239, 
83 AmD 316. q 
é 77. Election: 
Between dower and distributive 


share generally see Descent and 

Distribution §§ 104-110. 

Between dower and provisions of 
will see Wills [40 Cye 1964]. 
Method of allotting dower where 

widow entitled to both dower and 

homestead see infra § 379. 

78. See supra §§ 143-152. 

79. Heiser v. Sutter, 195 Il. 378, 
63 NE 269; Bubier v. Roberts, 49 Me. 
460 (holding that, if it appears that 
the wife had knowledge of a join- 
ture or pecuniary provision for her 
in lieu of dower, although she did 
not accept it at the time in satisfac- 
tion of dower, she will be bound 
thereby unless within six months 
after her husband’s death she elects 
not to do so and files a certificate in 
writing in» the probate office); Mc- 
Cartee v. Teller, 8 Wend. (N. Y.) 267; 


Spangler v. Dukes, 39 Oh. St. 642. 
See also supra §§ 143-152, 

80. Camden Mut. Ins. Assoc. v. 
Jones,, 23) N.. J. Ha. 171. 

81... Fraser v. Stokes, 112 Va. 335, 
71 SE 545. 

82. Halferty v. Scearce, 135 Mo. 


428, 237 SW 113, 255 (holding that a 
widow who received a conveyance of 
Jand from her husband in. considera- 


tion of her relinquishment of her 
right of dower in the lands he then 
owned is not required to renounce 
such agreement and conveyance to 
enable her to claim dower in land 
that he had previously sold and con- 
veyed, and which was not within the 
terms of tke contract). 

83. Moran v. Stewart, 173 Mo. 207, 
73 SW 177. 

84. Assignment of dower where 
widow also entitled to homestead see 
infra § 379. 

Homesteads generally see Home- 
steads [21 Cyc 448]. 

85. Jameson y. Jameson, 117 Ark. 
142, 173 SW 851; Bell v. Altheimer, 
99 Ark. 529, 138 SW 9938; Weller v. 


Weller, 131 Mass. 446; Cowdrey v. 
Cowadrey, 131 Mass. 186; Bates v. 
Bates, 97 Mass. 392; Silloway v. 


Brown, 12 Allen (Mass.) 30; Mercier 
v. Chace, 11 Allen (Mass.) 194; 
Dwelly v. Gifford, 5 Allen (Mass.) 
148 note; Monk v. Capen, 5 Allen 
(Mass.) 146, See also cases infra § 
379. 

86. Edinger v. Bain, 125 Iowa 391, 
98 NW. 568, 101 NW 119; Cryer v. 
McGuire, 148 Ky. 100, 146 SW 402, 
*AnnCas1913E 485; Middleton Ws 
Fields, 142 Ky. 352, 134 SW _ 180; 
White v..Holder, (Ky.) 118 SW 995; 
Phillips v. Williams, 130 Ky. 773, 113 
SW 908; Jones v. Green, 83 SW 582, 
26 KyL 1191; Hanna v. Gay, 117 Ky. 
695, 78 SW 915, 25 Kyl 1794; Red- 
mond v. Redmond, 112 Ky. 760, 66 
Sw 745, 23 KyL 2161; Freeman v. 
Mills, 59 SW 38, 22 Kyl 859; Sansber- 
ry v. Simms, 79 Ky. 527, 3 KyL 303; 


Funk v. Walters, 12 Ky. Op. 761; 
Donaldson v. Donaldson, 9 Ky. Op. 
618; Kennedy v. Kennedy, 74 S. C. 


541, 54 SE 773; Glover v. Glover, 45 
S. C. 51, 22 SH 739; Buist v. Dawes, 
24 8.-C. Eq. 281. 

fa] Duty to furnish homestead to 
children.—(1) If the widow elects to 
take dower, she must, under Ky. St. 
(1903) § 1706, furnish a homestead 
for the infant children to the extent 
of one thousand dollars out of it. 
Warren v. Warren, 104 SW 1199, 32 
KyL 82. (2) The infant children’s 
| right to a homestead attaches to the 
‘land set apart as the widow's dower. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Hanna v. Gay, 117 Ky. 695, 78 SW 
915, 25 KvL 1794, 

87. Peebles v. Bunting, 103 Iowa 
489, 73 NW 882 (holding that a wid- 
ow can elect to take homestead in 
lieu of dower only when the premises 
Or some part of them were occupied 
by the husband as a homestead prior 
to his death). 


88. White v. Holder, (Ky.) 118 
SW 995. 
89. White v. Holder, (Ky.) 118 


SW 995; Phillips v. Williams, 130 Ky. 
773, 113 SW 908; Freeman v. Mills, 
101 Ky. 145, 39 SW 826, 19 KyL 316. 

90. See cases infra this note. 

[a] Facts not constituting elec- 
tion to take homestead.—(1) Hogg v. 
Potter, 76 SW 35, 25 KyL 492. (2) 
The fact that a widow remains in 
the house of her husband for a few 
years after his death.is not conclu- 
sive that she has elected to take a 
homestead, instead of dower. Phil- 
lips v. Williams, 130 Ky. 773, 781, 113 
SW 908 (“to so hold would leave the 
widow in an embarrassing position; 
for if she left the homestead it 
would be regarded as an abandon- 
ment of it, and if she remained ‘it 
would be considered as an election 
to take homestead, which would often 
defeat her intention to claim dower 
in the property, which is often many 
times the value of homestead inter- 
est’’). (3) The widow’s right to 
take dower is not prevented by her 
making a mistake as to her right to 
occupy as a homestead the dwelling 
in which her hustand was domiciled 
at his death, although it was worth 
over one thousand dollars, on her 
right of homestead being properly 
defined and limited after her claim 
of the whole property as a home- 
stead. Warren v. Warren, 104 SW 
1199-32) Kyte 82: 

[b] Facts constituting election to 
take homestead.—(1) White v. Hold- 
er, (Ky.) 118 SW 995. (2) Failure to 
have dower assigned for a long pe- 
riod of time may constitute an elec- 
tion to take homestead. Carver v. 
Elmore, 147 Ky. 521, 144 SW 1062. 

91. Peebles v. Bunting, 103 Iowa 
489. 73 NW 882. 

92. See supra §§ 148-152. 


ye 


§§ 212-213] 


is required to make an election, not being entitled 
to the pecuniary provision in addition to. dower.®3 
An acceptance of pecuniary provisions and a reten- 
tion for an unreasonable length of time after the 
husband’s death without offering to return them will 
bar the widow’s right to elect to take dower.®* 
Where the widow elects to receive money in lieu of 
dower under an impression that her husband’s es- 
tate is solvent, it has been held that she may upon 
discovering the insolvency of such estate recall her 
election and have her dower assigned. 
mere fact that the property taken in lieu of dower 
turns out of less value than dower is not sufficient 


in itself to set aside her election.®® 
[§ 213] E. Assignment, 


93. Barnes v. Klug, 129 App. Div. 
192, 113. NYS 325: 

94. Heiser v. Sutter, 195 Ill. 378, 
He NE 269; Mannan vy. Mannan, 154 
mar 99 5b NE 855; Jones v. Fleming, 
104 N. PY 4185 10’ NE 693; Doremus 
v. Doremus, 66 Hun #111, 21 NYS 13's 
Eves v. Booth, 27 Ont. A. 420; Walms- 
ley v. ‘Walmsley, AG NOI Se, Q. B. 214. 

95. Dabney v. Bailey, 42 Ga. 521. 

96. Lee v. Tower, 124 N. Y. 370, 
frsaer 943; Brown v. Knapp, 79 N. Y. 

97. See supra § 202. 

98. U. S.—Riggin v. Magwire, 15 
Wall. 549, 21 L. ed. 232; Pacific Bank 
v. Hannah, 90 Fed. 72, 32 CCA 522. 

Ala.—Landers v. Hayes, 196 Ala. 
533, 72 S 106; Francis v. Sandlin, 150 
Ala. 583, 43 S 829; Penny v. Weems, 
39 S 574; Wilkinson y. Brandon, 92 
Ala. 530, 9 S 187; Reeves v. Brooks, 
80 Ala. 26; Barber vy. Williams, 74 
Ala. 331; Saltmarsh v. Smith, 32 Ala. 
404; Wallace v. Hall, 19 Ala. 367. 

Ark.—F lowers v. Flowers, 84 Ark. 
557, 106 SW 949, 120 AmSR 84; 
Weaver v. Rush, 61 Ark. 51, 34 SW 
256; Jacks v. Dyer, 31 Ark. 334; Reed 
v. Ash, 30 Ark. 775; Jacoway v. Mc- 
Garrah, 21 Ark. 347; Carnall v. Wil- 
son, -21 Ark. 62, 76 AmD. 351; Hill 
v. Mitchell, 5 Ark. 608. For statu- 
tory change of rule see infra note 
4 


Tll.—Maring v. Meeker, 263 Ill. 136, 
105 NE) .31; Chicago, ete., R. Cory. 
Kelly, 221 Ill. 498, 77 NE 916; Camp- 
bell v. Wilson, 195 Ill. 284, 638 NE 
103; Lewis v. King, 180 Ill. 259, 54 
NE 330; Union Brewing Co. v. Meier, 
163 Ill.. 429; Sloniger v. Sloniger, 161 
Ill. 270, 48 NE 1111; Anderson v. 
Smith, 159 Ill. 93, 42 NE 306; Hart v. 
Burch, 130 Il. 426, 22 NE 831, 6 LRA 


371; Best v. Jenks, 123 Ill. 447, 15 
NB 178; Bailey v. West, 41 Ill. 290; 
Hoots v. Graham, 23 Ill. 81; Sum- 
mers v. Babb, 13 Ill. 483; Blain v. 
Harrison: ld oT. 384s" Petefish> yv. 
Buck, 56 Til. A. 149. 

Ind.—Strong v. Bragg, 7 Blackf. 
62. 

Ky.—Shields v. Batts, 5 J. J. 
Marsh, 12. But the rule is now oth- 


erwise by statute. See infra note 4. 

Me.—Field v. Lang, 87 Me. 441, 32 
A 1004; Plummer v. Doughty, 78 ‘Me. 
341, 5 A 526; Johnson v. Shields, 32 
Me. 424. 

Mass.—Giles v. Moore, 4 Gray 600. 

Mo.—Carey v. West, 139 Mo. 146, 
40 SW 661; Pidcock v. Buffam, 61 
Mo. 370. For statutory change of 
rule see infra note 4. 

N. J.—Fuchs v. Christie, 79 N. J. 
L. 14, 74 A 129; Shields v. Hunt, 39 
“N. J. Eq. 485. 

N. Y.—Springsteen v. Springsteen, 
172 App. Div. 605, 158 NYS 848; Wil- 
liams v. Kinney, 43 Hun 1, 6 "NYSt 
560 [aff 118 N. Y. 679 mem, 23 NE 
1147 mem]; Scott v. Howard, 3 
Barb. 319; Green v. Putnam, 1 Barb. 
500; Ritchie v. Putnam, 13 Wend. 
524: Siglar v. Van Riper, 10 Wend. 


414; Cox v. Jagger, 2 Cow. 638, 14 
AmD 522; Jackson v. Aspell, 20 
Johns. 411; Jackson v. Vanderhey- 


den, 17 Johns. 167, 8 AmD 378. 


Conveyance, 
lease—1. To Whom Made—a. At Law—(1) In Gen- 


DOWER 


But the 
fied, does not, 


[19 C.J.] 535 


eral. Prior to the assignment of dower the widow’s 
right is not an estate in the lands but is a mere right 
of action °7 which cannot be assigned, released, con- 
veyed, mortgaged, °9 Jeased,! or devised? to a per- 
son who is not vested with the fee, or to a person 
not in possession or in privity with the estate from 
which it accrued.® 
jurisdictions either by reason of express statute to 
that effect or because of the nature of the estate 
under the local statute.* 
ment or conveyance by the widow of her unassigned 
dower right to a person other than one herein speci- 
except where the rule has been 


The rule is otherwise in some 


Accordingly an assign- 


changed by statute,® enable the grantee to bring an 


or Re- 


N. C.—Parton vy. Allison, 109 N. C. 
674, 14 SE 107; Harrison v. Wood, 21 
INSEC. 4375 

Oh.—Miller v. Woodman, 14 Oh. 
518: Douglas v. McCoy, 5 Oh. 522; 
Todd v. Beatty, Wright 460. Con- 
tra Weyer v. Sager, 21 Oh. Cir. 
Ci 710.212 eOh. Cir. Dece 193) [dist 
last three cases and reviewing au- 
thorities]. 

55 . Ok). 


Okl.—Byrne 
573, 155 P 587. 

Or.—Neal v: Davis, 53 Or. 423, 432, 
99 P69, 101-P, 212 {cit Cyc]. 

R. I.—-Ritt v. Dodge, 20 R. I. 133, 
37 A 810; Weaver v. Sturtevant, 12 
Babls) Sate 

S. C.—ZJeffries v. Allen, 29 S.. C. 
501, 7 SE 828; Lamar v. Scott, 38 S. 
Cui pues 

Va.—Coleman v. Virginia Stave, 
ete., Co., 112 Va. 61, 70 SE 545. 

W. Va.—Headley v. Colonial Oil 
Co., 67 W. Va. 628, 69 SE 296. 

[a] A deed executed by the wid- 
ow before assignment of dower is 
not admissible in evidence to estab- 


v. Kernels, 


lish title or right of possession in 
her vendee. Byrne y. Kernals, 55 
Oki=- 578,155 2 587. 

[b] Sale under Virginia statute.— 


Until a widow has dower assigned 
to her, she does not hold any part of 
her husband’s estate as tenant in 
dower, and henee cannot have her 
interest sold under Code (1904) § 
2436a, authorizing a sale of real es- 
tate when held by a tenant by the 
curtesy or in dower. Coleman v. 
Virginia Stave, ete., Co., 112 Va. 61, 
70 SE 545. 

[c] Joinder with heir in oil and 
gas lease.—On the husband’s death 
the wife’s right to dower becomes a 
vested interest, but not a vested es- 
tate in the land and by joining the 
heir in an oil and gas lease before 
assignment of dower, she does not 
release her dower in the oil discov- 
ered. Her interest in the oil is the 
same as it would be in the case of a 
like lease made by the husband in his 
lifetime. Headley v. Colonial Oil 
Co., 67 W. Va. 628, 69 SE 296. 

99. Salem Nat. Bank v. White, 
159 Tll. 136, 42 NE 312; Strong v. 
Bragg, 7 Blackf. (Ind.) 62. 

1. Jackson v. O’Rorke, 71 Nebr. 
418, 98 NW 1068. 

2. Powell v. Crittenden, (Okl.) 156 
IPI665. 

3. Matlock v. Lee, 9 Ind. 298; 
Johnson vy. Shields, 32 Me. 424. 

4 Ark.—Beal Burrow Dry Goods 
Co. v. Kessenger, 132 Ark. 132, 200 
SW 1002; Kendall vy. Crenshaw, 116 
Ark. 427, 173 SW 393; Barton v. Wil- 
son, 116 Ark. 400, 172 SW 1032. 

Kan.—Ferry v. Burnell, 14 Fed. 
807, 5 McCrary 1 (under Kansas stat- 
ute). 

Ky.—Phillips v. Williams, 130 Ky. 
778, 113 SW 908; Hanna v. Gay, 117 
Ky. 695, 78 SW 915, 25 KyL 1794. 

Mich.—Kennedy v. Shaw, 43 Mich. 
859, 5 NW 396. 

Minn.—Dobberstein y. Murphy, 64 
Minn. 127, 66 NW 204. 

Mo.—Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 225 Mo. 414, 


action at law in his own name based on such trans- 
fer,® or to make his possession adverse to the heirs, 


125 SW_486, 20 AnnCas 1072; Phil- 
lips v. Presson, 172 Mo. 24, 72 SW 
501; Carey v. West, 139 Mo. 146, 40 
SW 661 (rule otherwise before stat- 
ute of 1889); Rohrer v. Oder, 124 Mo. 


Oh.—Weyer v. Sager, 21 Oh. Cir. 
Ct. 710, 12),.Oh. (Cir) Dee. 193: [dist 
earlier contra cases supra note 98]. 

Vt.—Grant v. Parham, 15 Vt. 649 
(quitclaim). 

[a] Rule applied:—Where a wid- 
ow, having made no election between 
homestead and dower, conveyed her 
“entire interest” in the property of 
her deceased husband, “being the life 
estate in the property hereby con- 
veyed,” her grantee took a dower in- 
terest. Phillips v. Williams, 130 Ky. 
773, 113 SW 908. 


24, 27 SW 606. 


5. Dobberstein  v. Murphy, 64 
Minn. 127, 66 NW 204. 
6. Ark.—Carnall yv. Wilson, 21 


Ark. 62, 76 AmD 351. For statutory 
change of rule see supra note 4. 

Ky.—Shields v. Batts, 5 J. J. 
Marsh. 18; Kaufman v. "Landers, 9 
Ky. Op. 479 (holding that, before a 
grantee of a widow’s dower can be: 
subrogated to the rights of the wid- 
ow, he must set up in his pleading 
that dower has not been assigned her 
out of her husband’s estate, and ask 
to be substituted to her rights; he 
must plead facts showing that she 
was entitled to dower). But see 
statutory change supra note 4. 

Mich.—Galbraith v. Fleming, 60 
Mich. 408, 27 NW 583. But see con- 
tra case supra note 4. : 
sone H.—Robie v. Flanders, 33 N. H. 

N. Y.—Cox v. Jagger, 2 Cow. 638, 
14 AmD 522; Sutliff v. Forgey, 1 
Cow. 89; Jackson v. Aspell, 20 Johns. 
411; Jackson v. Vanderheyden, 17 
Johns. 167, 8 AmD- 378. 

. C.—Parton v. Allison, 111 N. C. 

429. ‘16 SE 415. 
Fa.— Jones v. Hollopeter, 10 Serg. 


&R 
rane C.—Lamar v. Scott, 38 S. C. L. 
[a] Application of rule—Where 


proceedings were instituted by the 
widow’s assignee in his own name, 
and dower was admeasured by com- 
missioners appointed by the surro- 
gate, the heir and his guardian con- 
senting, in a subsequent action of 
ejectment brought for possession of 
the premises, it was held that the 
surrogate was without jurisdiction 
and the assignment was void. Jack- 
son v. Aspell, 20 Johns. (N. Y.) 411. 
_[b] Proceeding in name of as- 
signor.—But the action may be main- 
tained at law by the assignee in the 
name of the assignor. Lamar v. 
Scott, 38 S. C. L. 516. 

[c] Power of attorney from wid- 
ow.—“‘The writ of dower must be in 
her name, and cannot be maintained 
in the name of an assignee or pur- 
chaser. There is no ground to hold 
that her right to dower would be 
forfeited by an attempt to sell and 
convey. The party who takes a con- 
veyance of the right of dower would 
have an equitable interest, and in 
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prior to assignment of dower,’ or postpone the 
heirs’ right of entry,’ or constitute a defense to an 
action of ejectment brought against him by the 
heirs or administrator,® or by the grantees of the 
heirs.1° é 

Personalty. Under statutes by which the widow 
is given as part of her dower absolutely one-third 
part of the personal estate of which her husband 
died seized or possessed, she may assign or trans- 
fer her dower in the personal estate.1+ 

[§ 214] (2) To Heir at Law or Person Holding 
Legal Title. The widow may before assignment re- 
lease her right of dower to the heir at law or person 
holding the legal title to the land under the hus- 
band,’ or to one in possession or in privity with 
the estate from which it acerued.?* 

[§ 215] b. In Equity. Although even courts 
of equity recognize the rule that at law the widow’s 
right of dower before assignment cannot be aliened 
by any of the ordinary methods of conveying free- 
hold estates so as to vest a legal interest in the gran- 
tee,1* she can make such contracts in reference 
thereto as will in equity under certain circumstances 
be enforced,!® and thus it is held that such an in- 
terest is subject to an equitable assignment,/® which 
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a court of equity will sustain in an action in the 
widow’s name for his benefit,!7 or in a suit by the 
assignee in his own name,!® or which it will sustain 
as against a subsequent suit for an allotment of 
dower.® 

[§ 216] 2. Character of Conveyance Sustained. 
A conveyance by a widow as executrix and individu- 
ally of her husband’s lands, including all her own 
right and interest therein, is effectual to preclude 
her from a recovery of dower.2° A quitclaim deed 
of the land to which the widow’s dower, although 
not admeasured, had attached constitutes an as- 
signment of dower which will be sustained.** So a 
widow who unites with the heirs in a conveyance of 
the land thereby relinquishes her dower right in 
favor of the purchaser.2? If a widow joins with 
the heir and owner of the fee in executing a trust 
deed, such deed operates as a release of her dower,”* 
and a mortgage of her unassigned dower will be sus- 
tained in equity.*4 

[§ 217] 3. Requisites, Validity, and Effect. To 
be effectual as an assignment or release of dower, 
whether at law or in equity, the instrument reled 
on must clearly indicate that it was intended to 
operate as such,?° and it will not be extended be- 


this case he has express authority 
from the widow to prosecute the suit 
in her name. It could not be prose- 
cuted in any other, and we think the 
suit might be carried on by the as- 
signee in the name of the widow, 
though according to his contract 
with her the recovery might be for 
his benefit.” Robie v. Flanders, 33 
N. H. 524, 529. 


7. Wofford v. Martin, (Mo.) 183 
SW 608. 
8. Griffin v. Dunn, 79 Ark. 408, 


96 SW 190. But see decisions supra 
note 4. 

9. Ala.—Landers v. Hayes, 196 
Ala. 533, 72 S 106; Reeves v. Brooks, 
80 Ala. 26; Turnipseed v. Fitzpatrick, 
75 Ala. 297. 2 

Ark.—Barnet v. Meacham, 62 Ark. 
313, 35 SW 533; Jacoway v. McGar- 
rah, 21 Ark. 347; Carnall v. Wilson, 
21 Ark. 62, 76 AmD 351. But see 
Arkansas cases cited supra note 4. 

Mo.—Pidcock v. Buffan, 61 Mo, 370. 
But for statutory change of rule see 
Supra note 4. 

Okl.—Byrne vy. Kernals, 55 Okl. 
573,155 P 587. 

Or.—Neal v. Davis, 53 Or. 4238, 99 
EA6 Or Oiee Pipe t- 28 
falas pee v. McGivern, 25 Wis. 

10. Neal vy. Davis, 53 Or. 423, 99 P 
69, 101 P 212. 

11. Beal-Burrow Dry Goods Co. 
v. Kessenger, 132 Ark. 132, 200 SW 
1002; Arbaugh v. West, 127 Ark. 98, 
192 SW 171. 

12. Ark.—Felton y. Brown, 102 
Ark, 658, 145 SW 552; Carnall v. Wil- 
son, 21 Ark. 62, 76 AmD 351. 

Tll.— Hart v. Burch, 150 Ill. 426, 22 
NE 831, 6 LRA 3:71; Summers v. 
Babb, 13 Ill. 483. 

Mass.—Leavitt  v. 13 
Pick. 382, 23 AmD 685. 

N. Y.—Elmendorf v. Lockwood, 57 
N.Y. 322 [aff 4 Lans. 393]. 

Pa.—Gray v. McCune, 23 Pa. 447. 

And see cases supra § 213. 

13. Matlock v. Lee, 9 Ind. 298; 
Johnson y. Shields, 32 Me. 424. 

[a] A former owner of land in 
fee who has conveyed with warranty 
of title may purchase a right of dow- 
er for the benefit of his grantee, so 
as to prevent a breach of covenant, 
before the dower has been assigned. 
La Framboise v. Grow, 56 Ill. 197. 

14. Tompkins v. Fonda, 4 Paige 
(N. Y.) 448. 

15. Potter v. Everitt, 42 N. C. 152. 

16. Wilson v. Roebuck, 180 Ala. 
288, 60 S 870; Wilkinson v. Brandon, 


Lamprey, 


92 Ala.—~580; 79'S Visits Reeves! =v. 
Brooks, 80 Ala. 26. 

Ark.—Flowers v. Flowers, 84 Ark. 
557, 106 SW 949, 120 AmSR 84; Grif- 
fin v. Dunn, 79 Ark. 408, 96 SW 190; 
Weaver v. Rush, 62 Ark. 51, 34 SW 
256. 

D. C.—Davison v. Whittlesey, 8 D. 
Can 63s 

Hawaii—In re Palmyra Island, 21 
Hawaii 431. 

Ind.—Strong v. Clem, 12 Ind. 37, 
74 AmD 200. 

Md.—Maccubbin y. Cromwell, 2 
Harr. & G. 443. 

Mass.——McMahon vy. Gray, 150 
Mass. 289, 22 NE 923,15 AmSR 202, 
5 LRA 748. 

SLT lenis v. Loose, 167 NW 
1021. 

N. Y.—Bostwick v. Beach, 103 N. 
Y. 414, 9 NE 41; Payne v. Becker, 87 
ING, OY. los Mutual i iis: Cosrey. 
Shipman, 119 N. Y. 324, 24 NE 177; 
Pope v. Mead, 99 N. Y. 201, 1 NB 
671; Simar v. Canaday, 53 N. Y. 298, 


13 AmR 523; Sayles v. Naylor, 5 
NYSt 816; Tompkins v. Fonda, 4 
Paige 448. 


PEAS C.—Potter v. Everett, 42 N. C. 

Oh.—Bausch v. McCunnell, 5 OhS& 
CP 162, 7 OhNP 387; Todd v. Beatty, 
Wright 461. 

S. C.—Wilson v. McLenaghan, 16 
SC) Has 85: 

Tenn.—Tucker v, Tucker, 100 Tenn, 
310, 45 SW 344, 

[a] Rights of purchaser at fore- 
closure sale.—Equity will recognize 
and enforce a sale and conveyance 
of the dower interest before the dow- 
er has been assigned or admeasured, 
and will accordingly recognize and 
erforce the rights which a purchaser 
of the dower interest of the wife 
acquires at a foreclosure sale under 
a mortgage in which both the hus- 
band and wife joined. Huston v. 
Seeley, 27 Iowa 183. 

17. Powell v. Powell, 10 Ala. 900; 
McMahon v. Gray, 150 Mass. 289, 22 
NE 923, 15 AmSR 202, 5 LRA 748; 
Thomas vy. Simpson, 3 Pa. 60. 

18. Hawaii.—In re Palmyra Isl- 
and, 21 Hawaii 431. 

Ind.—Strong v. Clem, 12 Ind. 37, 
74 AmD 200. 

Md.—Macecubbin v. 
Harr. & G. 443. 

, Mich.—Johnston v. Loose, 167 NW 
021. 

N. Y.—New York Mut. L. Ins. Co. 
v. Shipman, 119 N. Y. 324, 24 NE 
177; Tompkins v. Fonda, 4 Paige 


Cromwell, 2 


448. 2 
N. C.—Parton v. Allison, 111 N. C. 
429, 16 SE 415; Potter v. Everitt, 42. 


N.C. 152+ ; 
Oh.—Todd v. Beatty, Wright 461. 
W. Va.—Morgan v. Blatchley, 33 


W. Va. 155. 10 SE 282. 

[a] Thus the purchaser of an un- 
admeasured dower interest may come 
into a court of equity to admeasure 
such dower as against heirs, and to 
compel a conveyance by the widow 
after such dower is admeasured. 
donner v. Loose, (Mich.) 167 NW 
1021. 

19. Wilkinson v. Brandon, 92 Ala. 
530, 9 S 187; Moore v. Harris, 91 Mo. 
616, 4 SW 439; Putnam v. Ritchie, 6 
Paige (N. Y.) 390. 

Conveyance of right of dower in 
land held adversely see Champerty 
and Maintenance § 84. 

20. Churchill v. Bee, 66 Ga. 621; 
Thomas v. Harris,. 43 Pa. 231. 

21. Fletcher v. Shepherd, 174 Ill. 
262, 51 NE 212. 

22. EFrench v. McAndrew, 61 Miss. 
187. See also Beauchamp v. Bertig, 
90 Ark. 351, 119 SW 75, 23 LRANS 
659 (holding that where a widow en- 
titled to an unassigned dower inter- 
est joined with certain infants own- 
ing the balance of the fee in a deed 
of the land to defendants, and the 
infants thereafter disaffirmed, the 
déed was effective to pass the wid- 
ow’s estate, since the disaffirmance 
destroyed any merger that could 
have existed with reference to the 
two estates). 

23. Campbell v. Wilson, 195 Ill. 
284, 68 NE 103; Bray v. Conrad, 101 
Keo” 13 SW 957. And see supra 

24 Herr v. Herr, 90 Iowa 538, 58 
NW 897; New York Mut. L. Ins. Co. 
Be Shipman, 119 N, Y. 324, 24 NE 
Line 
{a] A mortgage executed by two 
of five heirs and by the widow, to 
whom another of the heirs had con- 
veyed his one fifth, is effective to 
bar the widow’s dower right in the 
one fifth interest of each of the two 
heirs wk.o joined with her in execut- 
ing the mortgage, although her dow- 
er interest had not been admeasured. 
Freiot v. La Fountaine, 16 Misc. 
(Ne Y.). 153, 33° NYS .832. 

25. Bear v. Stahl, 61 Mich.’ 203, 28 
NW 69; Sims v. Yerkes, 239 Pa. 595, 
87 A 56, AnnCasi914D 552 [aff 52 Pa. 
Super. 105] (holding that a compro- 
mise agreement between a widow and 
the heirs and the executors of her 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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yond its plain import.?¢ 


with.27 A valuable consideration 


render the conveyance binding,?*® although a nominal 
consideration has been held sufficient to sustain a 
conveyance to the owner of the fee.?° 
fraud should have been practiced in procuring the 
execution of the conveyance or release.°? An assign- 
ment or release may be rescinded and set aside for 
mistake, 
ground,*+ in accordance with established princi- 


fraud, undue influence, 


les.3? 


[§ 218] F. Right of Creditors to Reach and 
Subject Interest. The common-law rule is that the 
dower right of a widow before assignment is not such 


an interest in her husband’s lands 


husband’s estate, declaring that she 
was entitled to dower, that such es- 
tate could not be physically divided, 
and that she was to bring proceed- 
ings to have dower assigned, was not 
a surrender of her right of dower, 
although it provided that she should 
be paid in settlement of her dower 
a gross sum to be determined by cer- 
tain mortality tables). 
. [a] Deed conveying interest of 
minors.—It seems that a deed by a 
guardian, specially conveying the in- 
terests of minors, does not transfer 
her own right of dower. Jones v. 
Hollopeter, 10 Serg. & R. (Pa.) 326. 
26. White v. White, 16 N. J. L. 
202, 31 AmD 232 (holding that the 
release of dower in one moiety of a 
farm will not operate in law as a re- 
lease of it in the other moiety; nor 
does a release of it to one tenant in 
common for his share operate in law 
as a release of it to another tenant in 
common who kas a different share). 


4 27. Giles v. Moore, 4 Gray (Mass.) 
00. 
[a] Seal.—An instrument  pur- 


porting to release a widow’s dower, 
signed by her, but not sealed, is not 


a release of her dower. Giles v. 
Moore, 4 Gray (Mass.) 600. : 
28. Wilson v. Roebuck, 180 Ala. 


288, 60 S 870; Switzer v. Hauk, 89 
Ind. 73; Pinson v. Williams, 23 Miss. 
64 (failure of consideration). 

[a] Adequacy of consideration.— 
(1) Where a wife did not know what 
property her husband. had, and did 
not know the value of it, a relin- 
quishment by her of her one third 
interest in his real estate, given her 
by Rev. St. (1898) § 2&26, in consid- 
eration of two hundred and twenty- 
five dollars, where the actual value 
of his real estate was seven thousand 
dollars, was so inequitable as to ren- 
der the transaction unenforceable. 
In re Bell, 29 Utah 1, 8) P €15. (2) 
Where a widow is fully advised as 
to the property left by her husband, 
and has ample time to examine a 
proposed contract relinquishing her 
interest in it, and takes the advice 
of a reputable attorney before sign- 
ing it, the contract is valid. Ater v. 
Dobson, 142 Ill. A. 646. s 

[b] Ownership of consideration.— 
The consideration received for the 
release becomes the absolute prop- 
erty of the doweress and does not re- 
main a part of the decedent’s estate, 
of which she had only a life use. 
Williams v. Merriam, 72 Kan. 312, 
So EVOT6s 

29. Harrow v. Johnson, 3 Metce. 
(Mass.) 578; Thatcher v. Howland, 2 
Metc. (Mass.) 41. Compare Dougrey v. 
Topping, 4 Paige (N. Y.) 94 (holding 
that, where a widow as administra- 
trix conveys her husband’s lands, her 
release of dower to the grantee will 
be sustained, although without pe- 
euniary consideration). 

30. Wilson v. Roebuck, 180 Ala. 
288, 60 S 870 (holding that, where a 
mortgage of a dower interest was 
induced by fraud, a purchaser at the 
foreclosure sale, who participated in 
the fraud, could not enforce his right 


Statutory requirements 
relating to the subject, if any, must be complied 
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is necessary to 


Of course, no 


or other lke 


but it is there 


as can be levied 


in equity); Johnson v. Corbett, 5 Kyl 
177; Miller v. Stepper, 32 Mich. 194. 


31. See cases infra this note. 
[a] Fraud coupled with inadequa- 
cy of consideration is_ sufficient 


ground for rescission and cancella- 
tion. Johnson v, Corbett, 5 KyL 177; 
Klein v. Gregg, 32 Oh. Cir. Ct. 721 
(failure of consideration alone held 
insufficient). 

[b] Burden of proof.—If fraud is 
alleged as a ground to set aside a 
conveyance, the burden is on com- 
plainant to establish it by substan- 


tial proof. Teater v. Teater, 159 Ky. 
111, 166 SW 797. 

[e] Evidence held _ sufficient.— 
Teater vy. Teater, 159 Ky. 111, 166 
SW 797. 

{d] Evidence held insufificient.— 


Flowers v. Flowers, 84 Ark. 557, 106 
SW 949, 120 AmSR &4. 

32. See Cancellation of. Instru- 
ments 9 C. J. p 1166 et sed. 

33. Ark.—Pennington y. Yell, 11 
Ark. 212, 52 AmD 262. 

Del.—Hagan v. Chapman, 17 Del. 
445, 41 A 974; Graham v. Moore, 5 
Del. 318. 

D. C.—Hayden v. Weser, 12 D. C. 
457. 

lll.—Newman v. Willetts, 48 Ill. 
534; Hoots v. Graham, 23 Ill. 81; 
Summers v. Babb, 13 Ill. 483; Blain 
v. Harrison, 11 Ill. 384; Petefish v. 
Buck, 56 Ill. A. 149. 

Ind.—Traders’ Ins. Co. v. Newman, 
120 Ind. 554, 22 NE 428. 

Iowa.—Rausch v. Moore, 48 Iowa 
611, 30 AmR 412. 

Ky.—Petty v. Malier, 15 B. Mon. 
591 (holding that a widow having no 
interest in her husband’s lands be- 
fore assignment which was liable to 
execution, her subsequent husband 
had none in her right that could be 
sold under an_ execution against 
him); Shields v. Batts, 5 J. J. Marsh. 
12; Tucker v. Vance, 2 A. K. Marsh. 
ao Contra Funk y. Walter, 6 KyL 

Me.—Nason v. Allen, 5 Me. 479. 

Md.—Harper v. Clayton, 84 Md. 
Lee 35 A 1083, 57 AmSR 407, 35 LRA 


Mass.—McMahon v. Gray, 150 
Mass. 289, 22 NE 923, 15 AmSR 202, 
2 LRA 748; Gooch vy. Atkins, 14 Mass. 
78. 

Miss.—Falkner v. Thurmond, 23 S$ 
584; Ligon v. Spencer, 58 Miss. 37; 
Wallis v. Doe, 10 Miss. 220; Torrey 
v. Minor, Sm. & M. Ch, 489. 

Mo.—Waller v. Mardus, 29 Mo. 25. 
phen H.—Johnson v. Morse, 2 N. H. 

N. J.—Schuhardt v. Wittcke, 76 
N. J. Eq. 119, 76 A 570; Shields v. 
Hunt, 39 N. J. Eq. 485. 

N. Y.—Aikman v. Harsell, 96 N. Y. 
186; Lawrence v. Miller, 2 N. Y. 245; 
Sayles v. Naylor, 5 NYSt 816; Ritchie 
v, Putnam, 13 Wend. 524; Tompkins 
v. Fonda, 4 Paige 448: Jackson v. As- 
pell, 20 Johns. 411. 

N. C.—Webb v. Boyle, 63 N. C,. 271. 

Or.—Baer v. Ballingall, 37 Or. 416, 
61 P 852. 

R. I.—Maxon v. Gray, 14 R. I. 641. 

W. Va.—Huddieston v. Miller, 81 
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upon under an execution issued against her. This rule 
obtains in nearly all the states.°° 
mitting a widow to transfer her unassigned dower 
does not subject such dower to sale under execu- 
tion.34 In some jurisdictions the rule has been abro- 
gated,*> or modified by statute,®* or materially de- 
parted from by the courts.*” 
it is held that an unassigned right of dower may 
be reached by a judgment creditor in equity by 
means of a creditor’s bill or other suitable remedy,?® 
if proper grounds for equitable relief are alleged,?® 


A statute per- 


In many jurisdictions 


usually provided by statute that 


courts of equity may decree satisfaction of a judg- 
ment at law out of a thing of action, whenever exe- 
cution has been issued against other property and 
returned unsatisfied.4° As a person may stand upon 


W. Va. 357, 94 SE 538 [cit Cyc]. 

Ont.—Canadian Bank v. Rolston, 4 
Ont. L. 106, 1 OntWR 351. 

[a] Attachment.—(1) The unas- 
signed dower interest of a widow in 
the real estate of her deceased hus- 
band is not subject to an attachment 
in an action at law. Rausch v. 
Moore, 48 Iowa 611, 30 AmR 412. 
And see Attachment § 371. (2) This 
rule is not changed by a statute 
which provides that one third in 
value of all the real estate in which 
the husband at any time during the 
marriage had a legal or equitable 
interest shall under the direction of 
the court be set apart as her proper- 
ty in fee simple. Rausch v. Moore, 
supra. 

34. Young v. Thrasher, 61 Mo. A. 
413, 418 (where it was said: “Many 
reasons exist why a voluntary alien- 
ation should be permissible, and an 
involuntary. alienation should be pro- 
hibited”). 

35. Greathead’s App., 42 Conn. 374. 

36. Baer v. Ballingall, 37 Or. 416, 
61 P 852 (holding that, where a wid- 
ow’s dower estate is decreed to be 
subject to the payment of her debts, 
it should be admeasured and as- 
signed before beir.g sold under exe- 
cution, since the uncertainty exist- 
ing before assignment would greatly 
affect the price vubtainable at such 
sale). 

37. Weyer v. Sager, 21 Oh. Cir. Ct. 
710, 12 Oh. Cir. Dec. 193. 


38. U. S.—Muir v. Hodges, 116 
Fed. 912. 
D. C.—Davison v. Whittlesey, 8 


DinG-sl63; 
Ill.—Thompson y. Marsh, 61 Ill. A. 
269; Petefish v. Buck, 56 Tll. A. 149. 
Mdi.—Harper v. Clayton, 84 Md. 46, 
35 A 1083, 57 AmSR 407, 35 LRA 211. 
Mass.—McMahon vy. Gray, 150 
Mass. 289, 22 NE 923, 15 AmSR 202, 
5 LRA 748 (under statute). 

N. J.—Schuhardt v. Wittcke, 76 N. 
J. Eq. 119, 76 A 570 [aff 78 N. J. Ea. 
292, 78 A 1135]; Tenbrook v. Jessup, 
60 N. J. Eq. 234, 46 A 516. 

N. Y.—New York Mut. L. Ins. Co. 
v. Shipman, 119 N. Y. 224, 24 NE 177; 
Payne v. Becker, 87 N. Y. 153; Hl- 
mendorf v. Lockwood, 57 N. Y. 322 
[aff 4 Lans 393]; Keeney v. Morse, 71 
App. Div. 104, 75 NYS 728; Williams 
v. Kinney, 43 Hun 1, 6 NYSt 560 [aff 
UL SmINs Yae6(Sainem." 28, eN Dea 
mem]; Stewart v. McMartin, 5 Barb. 
438; Sayles v. Naylor, 5 NYSt 816. 

Oh.—Boltz v. Stolz, 41 Oh. St. 540 
[aff 8 Oh. Dec. (Reprint) 61, 5 CincL 
Bul 410; Gildenaus vy. Fidelity Bldg., 
ete.,-Co.,724,-Oh? Cirs Ct. 110: 

39. Harper v. Clayton, 84 Md. 346, 
35 A 10838, 57 AmSR 407, 35 LRA 211; 
Maxon v. Gray, 15 R. I. 475, 8 A 696. 

40. Md—Harper v. Clayton, 84 
Md. 346, 35 A 10838, 57 AmSR 407, 35 
RAs 210; 

Mass.—McMahon vy. Gray, 150 
Mass. 289, 22 NE 923, 15 AmSR 202, 
5 LRA 748. 

N. J.—Tenbrook 
Eq. 234, 46 A 516. 

N, Y.—Payne v. Becker, 
153; Stewart v. McMartin, 


Vv. Jessup, 60 N. J. 
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his legal rights without violating any rule of equity, 
a mere neglect or refusal of the widow to have her 
dower assigned is not such a fraud against her credi- 
tors as to confer jurisdiction upon a court of equity 
to subject it before assignment to the payment of 
her debts.** 

[§ 219] G. Damages for Detention of Dower— 
1. In General. At common law damages could not 
be recovered by a widow for the detention of her 
dower,*? the widow being entitled only to the prof- 
its of her third part of the land from the time of 
the recovery of judgment.*? This rule, however, 
was at an early date modified by the so-called stat- 
ute of Merton, which authorized the recovery of 
damages by the widow for the detention of her 
dower from the time of the death of her husband 
to the time of the judgment setting off her dower.** 
The provisions of this statute have been substan- 
tially incorporated in the dower acts of many of 
the states.4° In other states the statute has been 
applied, although not expressly adopted by legisla- 
tive enactment.*® It is not necessary that dower 
should have been assigned and the widow actually 
seized thereof in order for her to maintain an ac- 
tion for damages for its detention.47 In other 
states the courts in the absence of statutory au- 
thority have denied the right of the widow to re- 
cover damages at law, but have afforded a remedy 
in equity by allowing the widow to recover her 
aes Tompkins y. Fonda, 4 Paige| may, 


Oh. — Boltz v. Stolz, ing of dower. 
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before assignment of dower, 
° maintain assumpsit for the withhold- 
Fieming v. Pople, 78 
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proportionate share of the rents and profits of her 
husband’s estate received during the period of de- 
tention.48 In Ontario the right to damages for de- 
tention has been held to exist under present statu- 
tory provisions.*? 

[§ 220] 2. Requirement That Husband Die 
Seized. Under the statute of Merton and the stat- 
utes of a number of jurisdictions damages cannot be 
recovered for detention of dower where the husband 
did not die seized °° of an estate of inheritance.°t 
Under such statutes damages cannot be recovered 
against a grantee of lands conveyed by a husband 
during coverture.62 Under the statutes of other 
jurisdictions damages may be recovered against 
the husband’s grantee, from the time of a demand 
and refusal to assign dower.®? 

[§ 221] 3. Bar or Release of Damages.®* Where 
an action for dower is abated by the death of the 
widow, there can be no recovery at law of dam- 
ages for detention;°° but in such cases the value of 
the dower for the time it was wrongfully detained 
may be recovered in equity.°® If defendant in a 
writ of dower dies before judgment for the dam- 
ages, the claim for damages becomes thereby extinct 
under the rule that actions ex delicto abate upon 
the death of either party.°’ But the rule cannot. 
be extended to a case of the death of any party 
other than the one seeking to recover or the one 
against whom the recovery is demanded.5® Dam- 


note (4). 
52. Marshall v. Anderson, 1 B. 
Mon. (Ky.) 198; Golden v. Maupin, 


AL OH FS St. 
540. 


41. Buford v. Buford, 1 Bibb (Ky.) 
305; Harper v. Clayton, 84 Md. 346, 
35 A 1083, 57 AmSR 407, 35 LRA 211; 
Maxon v. Gray, 14 R. I, 641. 

42. Price v. Hobbs, 47 Md. 359; 
Hammond v. Higgins, 2 Harr. & J. 
(Md.) 443; U. S. Bank v. Dunseth, 10 
Oh. 18; Wright v. Jennings, 17 S&C. 
IB PACT 

43. Price v. Hobbs, 47 Md. 259. 

44. 20 Hen. IIIc 1. 

[a] The statute of Merton pro- 
vides that where widows after the 
death of their husbands are deforced 
of their dowers, “and cannot have 
their Dowers or Quarantine without 
Plea, whosoever deforce them of 
their Dowers or Quarantine of the 
Lands, whereof their Husbands died 
seised, and thaf the same Widows 
after shall recover by Plea, they that 
be convict of such wrongful Deforce- 
ment shall yield Damages to the 
same Widows; that is to say, the 
Value of the whole Dower to them 
belonging, from the time of the Death 
of their Husbands unto the Day that 
the said Widows, by Judgment of 
our Court, have recovered Seisin of 
their Dower.” 20 Hen. III c 1. 

45. See statutory provisions. 

{a] What constitutes detention.— 
An incompetent heir did not in a le- 
gal sense withhold a widow’s dower, 
where two days after the husband’s 
death the widow brought an action 
for its assignment, and the property 
was of such a nature that it could 
not be divided. Woodbury v. Wood- 
bury, 144 App. Div. 680, 129 NYS 686 
[aff 205 N. Y. 551 mem, 98 NE 1119 
mem]. 

46. Layton v. Butler, 4 Del. 507; 
Ebey v. Ebey, 1 Wash. T. 185. 

47. Fleming v. People, 78 W. Va. 
180, 88 SE 1058 (where it is 

“Upon the husband’s death the 
wife’s inchoate dower becomes con- 
summate; it is then a vested right, 
and entitles her to maintain an ac- 


tion, as well for damages for its 
detention as for dower itself. 2 Min. 
Inst. 136; Engle v. Engle, 3 W. Va. 


246’'). 
fa] The assignee of the widow 


W. Va. 176, 88 SE 1058. - 

48. See infra § 229. 

49. Ryan v. Fish, 4 Ont. 335, 342 
(where it was said: “R. S. O. ch. 55 
has not taken away or diminished 
the right of the dowress to damages 
against all persons and in all cases 
where they were recoverable before 
August 10th, 1850, and that such 
damages are general damages as well 
for what are called mesne profits as 
for detention, and that such general 
damages are covered by, and includ- 
ed in, the words ‘damages for deten- 
tion of dower,’ or such general dam- 
ages are not taken away by that Act, 
but are saved by the 45th section, 
and may be recovered by the law as 
it was before August 10th, 1850, as 
‘a case not otherwise provided for’ 


by the Revised Statute’). Compare 
Giles v. Morrow, 1 Ont. 527, 529 
(where it was said: “The present 


Dower Act, while it seems to recog- 
nize the right to demandants to dam- 
ages for detention of dower, does not 
expressly confer any right either to 
such damages or to damages for ar- 
rears of dower, or mesne profits. It 
is at least questionable whether dam- 
ages for detention can, under such 
circumstances, be recovered’’). 

50. U. S.—Alexander v. Selden, 1 
We iCasreiNo:173;5 -4eCnaneh. 6.5. C.096: 


Ky.—Marshall v. Anderson, 1 B. 
Mon. 198; Waters v. Gooch, 6 J. J. 
Marsh. 586, 22 AmD 108; Golden v. 


Maupin, 2 J. J. Marsh. 236; Kendall 
v. Honey, 5 T. B. Mon. 282. 

N. J.—Sheppard v. Wardell, 1 N. J. 
Pe Fisher v. Morgan, 1 N. J. L. 
125. 

Pa.—Barnet v. Barnet, 15 Serg. & 
R. 72, 16 AmD 516; Sharp v. Pettit, 3 
Yeates 38; Gannon v. Widman, 3 Pa. 
Dist., 835, 15 Pa. ‘Col*474. 

Ont.—Morgan v. Morgan, 15 Ont. 
194; White v. Grimshawe, 23 U. C. 
Q. B. 75; Humphries v. Barnett, 16 
U. C. Q. B. 463. Compare Scratch 
v. Jackson, 26 U. C. Q. B. 189 (hold- 
ing that only nominal damages are 
recoverable where the husband did 
not die seized). 

51. Bromley v. Littleton, Yelv. 
112, 80 Reprint 76; Coke Litt. p 32b 


2 J. J. Marsh. (Ky.) 236; Kendall v. 
Honey, 5 T. B. Mon. (Ky.) 282; Price 
v. Hobbs, 47 Md. 389; Sellman v. 
Bowen, 8 Gill & J. (Md.) 50, 29 
AmD 524; Gannon v. Widman, 3 Pa. 
Dist. 835, 15 Pa. Co. 474. Recovery 
of rents and profits see infra § 230. 

53. Layton vy. Butler, 4 Del. 507; 
Bonner vy. Peterson, 44 Ill. 253; Atkin 
v. Merrell, 39 Ill. 62; Nicoll v. Ogden, 
29 Ill. 328, 81 AmD 311; O’Ferrall v. 
Simplot, 4 Iowa 381; McClanahan v. 
dhe 10 Mo. 746. And see infra § 

o. 

54. Right to recover mesne profits 
see infra § 235. 

55. Ill—Hitt v. Scammon, 82 IIl. 
519; Turney v. Smith, 14 Ill. 242. 

Me.—Rowe v. Johnson, 19 Me. 146 
(that the rule has been changed by 
statute see Rev. St. [1883] p 514). 
Mass.—Atkins v. Yeomans, 6 Metc. 
rele Hildreth v. Thompson, 16 Mass. 


4 
19 

N. J.—Parks v. McClellan, 44 N. J. 
L. 552; Pollitt v. Kerr, 49 N. J. Kq. 
66, 22 A 800. 

N. Y.—Johnson v. Thomas, 2 Paige 


Pa.—Sandback vy. Quigley, 8 Watts 
at Seaton v. Jamison, 7 Watts 


ing.—Curtis v. Curtis, 2 Bro. Ch. 
620, 29 Reprint 342; Mordant v. Tho- 
rold, 1 Salk. 252, 91 Reprint 221. 

Abatement of action for dower gen- 
eee! see Abatement and Revival § 
o . A 

56. McLaughlin v. McLaughlin, 20 
N. J. Eq. 190; Johnson v. Thomas, 2 
Paige (N. Y.) 877; Dormer v. For- 
tescue, 3 Atk. 124, 26 Reprint 875; 
Curtis Vv.=Curtis) 2 Bro: Che620) 29 
Reprint 342; Mohun vy. Hamilton, 2 
Bro: "Pie Cr_289) sl Reprint, 916561 se: 
Wms. 118, 24 Reprint 319, 1 Salk. 158, 
91 Reprint 147, 2 Vern. 652, 23 Re- 
print 1025. 

57. Seaton v. Jamison, 7 Watts 
(Pa.) 533; Aleway v. Roberts, 1 Keb. 
85. 838 Reprint 826. 

Abatement and survival of actions 
generally see Abatement and Revival 
SER OS UP ee sy 

58. Seaton v. Jamison, 7 Watts 
(Pa.) 5383. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘provided, 


§§ 221-224] 


ages may be released, but a release of damages sus- 
tained occasione detentionis dotis will not bar a re- 
covery of the mesne profits of the land.®® Statutes 
in many jurisdictions provide for a period beyond 
which damages may not be recovered.®° 

[§ 222] 4. Proceedings for Recovery of Dam- 
ages. The statutes permitting the recovery of dam- 
ages for a detention of dower usually authorize the 
assessment of such damages upon a petition for the 
assignment of dower, or in an action for dower,** 
and if the widow fails to pursue the remedy thus 
she cannot subsequently by a separate 
proceeding, either at law or in equity, procure an 
assessment of such damages,°? unless a separate ac- 
tion is authorized by statute.°* The petition for the 
assignment of dower should allege facts sufficient to 
sustain a recovery of damages, if damages are 
sought,** although, if both parties introduce evidence 
without objection upon the question of damages, 
they may be allowed notwithstanding the petition 
does not ask for them.® A probate court has no 
power to award damages.*° 

[§ 223] 5. Measure of Damages, The determi- 
nation of damages for the detention of dower de- 
pends upon the statutory rule existing in the juris- 
diction where the recovery is sought.°* The amount 
of damages will depend upon the rental or yearly 
value of the lands to which the widow’s dower has 


Harvey v. Harvey, T. Raym. 
83 Reprint 190. 135. 


DOWER 


Ky.—McElroy v. Wathen, 3 B. Mon. 


[19 C.5.] 539 


attached, the widow being allowed her proportion- 
ate interest therein,®* and also such other damages 
as she has sustained by the detention of her dow- 
er.°9 The rents actually received may govern the 
amount of damages where the widow has prevented 
a realization of the full rental value.*° Rental value 
is to be measured by the profits which would rea- 
sonably have accrued from the use of the land, and 
not necessarily by the use which the tenant actu- 
ally made of it.74 If the land is totally unproduc- 
tive,’? or if the widow is in possession thereof,’* 
there can be no recovery for detention of dower. 
Deductions. In assessing such damages the wid- 


‘ow’s proportion of the taxes assessed on the lands 


for the period of detention,’* and of sums paid for 
insurance,’® and repairs,’® should be deducted. So, 
whatever has been paid to the widow in part satis- 
faction of her dower interest during the period of 
detention can be shown in mitigation of damages.” 
And in those jurisdictions where a recovery of dam- 
ages is allowed against the alienee of the husband 
during coverture, it seems to be the general rule 
that an allowance is to ‘be made in computing dam- 
ages for improvements made by the purchaser since 
the alienation.*® Among the sums deducted is some- 
times included also a deduction on account of the 
widow’s occupation of some part of the property.’® 

[§ 224] 6. Period for Which Allowed—a. Stat- 


Co., 106 Me. 371, 76 A 891, 29 LRANS 
726, 21 AnnCas 486 


60. See statutory provisions. Mass.—Perry v. Goodwin, 6 Mass. 72. Klein y. Klein, 276 Ill. 520, 114 
61. Ill—Simpson v. Ham, 78 Ill. | 498. NE 1028. 

203. Mich.—Rea v. Rea, 63 Mich. 257, ioe UKleinvive, Klein) e276 Ulla a0s 
Iowa.—O’Ferrall v. Simplot, 4 Iowa | 29 NW 703; Rea v. Rea, 53 Mich. 40,/114 NE 1028. 

381. 18 NW 551; Miller v. Stepper, 32 74 Del.—lLayton vy. Butler, 4 Del. 
Me.—Purrington y. Pierce, 41 Me. | Mich. 194. | 507. 

529. Mo.—Rannels v. Washington Univ., Ill.— Walsh v. Reis, 50 Ill. 447; 
Mass.—Whitaker vy. Greer, 129/96 Mo. 226, 9 SW 569; Griffin v.|Strawn v. Strawn, 50 Ill. 256; Pey- 


Mass, 417 (damages for detention of 
dower incident to the writ of dower). 
Mo.—Collier v. Wheldon, 1 Mo: 1. 
N. Y.—Van 
23 HowPr 247. 

C.—Sutton v. Burrows, 6 N. C. 


Name v. Van Name, 


N. 
tie ne ee v. Clinch, 5 N. C:.128: 

R. I.—McAleer v. Kavanch, 46 A 
1043. 

Tenn.—Thompson vy. Stacy, 10 
Yerg. 493 

62. Simpson v. Ham, 78 Ill. 203; 
Purrington v. Pierce, 41 Me. 529; 


Andrews v. Andrews, 14 N. J. L. 141; 
Kyle v. Kyle, 67 N. Y. 400. 

{a] Action on the case.—Damages 
are not recoverable in an action on 
the case against the heir. Sutton v. 
Burrows, 6 N. aioe 

[b] Assumpsit —A doweress can- 
not maintain an action of assumpsit 
for use and occupation against a 
tenant from year to year for rents 
which accrued after the death of her 
husband, and before the assignment 
of her dower, although no damages 
were given to her when the dower 
was assigned. Andrews v. Andrews, 
14 N. J. L. 141; Thompson y. Stacy, 
10 Yerg. (Tenn.) 493. 

63. Rackliff v. Look, 69 Me. 516. 

64. Taylor v. Broderick, 1 Dana 
(Ky.) 345; Waters v. Gooch, 6 J. J. 
Marsh. (Ky.) 586 (as that the hus- 
band died seized). 

65. Shoot v. Galbreath, 128 IIl. 
214, 21 NE 217. 

Smith v. Smith, 13 Ala. 329. 

67. See statutory provisions. 

Ill.—Walsh v. Reis, 50 Ill. 477; 


68. 
Strawn v. Strawn, 50 Ill. 256; Pey- 
143; Bonner 


ton v. Jeffries, 50 Ill. 
v. Peterson, 44 Ill. 253. 
Ind.—Galbreath v. Gray, 20 Ind. 
290. See also Smith v. Addleman, 5 
Blackf. 406 (holding that a decree 
for dower was not, erroneous for 
omitting to give damages, it not ap- 
pearing that the use of the property 
was proved to be of any value). 


Iowa.—O’Ferrall v. Simplot, 4 Iowa 
381. 


Regan, 79 Mo. 73; O’Flaherty v. Sut- 
ton, 49 Mo. 583; Thomas v. Mallinck- 
rodt, 43 Mo. 58; McClanahan v. Por- 
ter, 10 Mo. 746. 

N. C.—Brown v. Morrisey, 126 N. 
C. 772, 36 SE 284; Pinner v. Pinner, 


44 N. C.-475; Spencer v. Weston, 18 
Nac: cae Frost v. Wetheredge, 12 
Nate. 730) 


Pa.—Winder v. Little, 1 Yates 152. 
R. I.—Ellis v. Ellis, 4 R. I. 110. 


Ont.—Norton vy. Smith, 20 U. C. 
Qe BiL2133 

69. Coke Litt. p 32b note 4; Lay- 
ton v. Butler, 4 Del. 507. Compare 


Martin v. Martin, 14 N. J. L. 125, 129 
(where it was said that it has been 
a question, and perhaps still is, 
“whether the word ‘damages’ —in- 
cludes, the value or mesne profits; 
or whether damages for the deten- 
tion, is to be recovered, over and 
above the value. Chief Justice Kin- 
sey, in Fisher v. Morgan, 1 N. J. L. 
147, says: ‘Upon this subject the 
books seem irreconcilable.’ The ques- 
tion was debated in that case, and 
examined by the court, but without 


coming to any decision on _ the 
point’). 
70. Woodbury v. Woodbury, 144 


App. Div. 680, 129 NYS 686 [aff 205 
N. Y. 551 mem, 98 NE 1119 mem]. 

{a] Rental for full value ren- 
dered impossible by demandant.— 
Where a widow, within two days aft- 
er her husband’s death, issued a sum- 
mons for the admeasurement of dow- 
er, and filed a lis pendens within 
about three weeks, and refused to 
countenance any lease that should 
interfere with the enforcement of 
her rights, thereby making rental for 
the full value impossipie, damages 
for detention of dower should be 
based on the rents actually received, 
and not on the ordinary rental value 
of the property. Woodbury v. Wood- 
bury, 144 App. Div. 680, 129 NYS 
686 [aff 205 N. Y. 551 mem, 98 NE 
1119 mem]. 

71. McAllister v. Dexter, etc, R. 


ton v: Jeffries, 50 Ill. 143. 
Mo.—Rannels v. Washington Univ., 
96 Mo. 226, 9.SW 569; Griffin v. Rea- 
gan, 79 Mo. 733 O’Flaherty v. Sutton, 
49 Mo. 583; Thomas v. Mallinckrodt, 
43 Mo. 58. 
N. Y.—Brown v. Brown, 27 N. Y. 
Super. 688, 31 HowPr 481. 
Wis.—Jones V. Jones, 71 Wis. 5138, 
38 NW 88. 
Eng.—Penrice v. 
234, 94 Reprint 892. 
[a] Statute of limitations.—Un- 
der a statute providing that the in- 
quiry as to the damages should be 
limited to six years preceding the 
commencement of the action, taxes 
paid by defendant prior to such six 
years cannot be deducted. Brown v. 
Brown, 27 N. Y. Super. 688, 31 How 


Penrice, Barn. 


Pr 481. 

75. Jones v. Jones, 71 Wis. 518, 
38 NW_ 88. 

76. Layton v. Butler, 4 Del. 507; 


Jones v. Jones, 71 Wis. 513, 38 NW 
88; Penrice v. Penrice, Barn. 234, 94 
Reprint 892. 

77. McLaughlin v. McLaughlin, 22 
N. J. Eq. 505; Woodruff v. Brown, 17 
N. J. L.!246 (where the widow had 
received satisfaction for the yearly 
value from the heir while she was 
tenant, and it was held that an 
alienee of the heir could not plead 
tout temps prist to an action for 
damages on that account, but. it 
should be set up in mitigation of 
damages). 

78. Carter vy. Parker, 28 Me. 509; 
Rannels v. Washington Univ., 96 Mo. 
235, 9 SW 569; Walker v. Deaver, 79 
Mo. 664; Griffin v. Regan, 79 Mo. 73; 
Van Dorn v. Van Dorn, 3 N. J. L. 270, 
48 AmD 408; Norton v. Smith, 20 
U. C. Q. B. 213 (holding that dam- 
ages should be assessed on basis of 
average value of the land irrespec- 
tive of improvements, and be one 
third of the occupation value of the 
land without the buildings added). 

"9, Rea v. Rea,) 63 Mich. 254,29 
NW 703; Riche’s Case, 3 Leon. 52, 74 
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ute of Merton. Under the statute of Merton dam- 
ages are given from the death of the husband to 
the day on which the widow recovers seizin by judg- 
ment,®° and this rule has been adopted in a num- 
ber of the states.*+ 

[§ 225] b. Other Statutes. Where recovery is 
sought from the heir computation is made under 
the statutes in many of the states from the death 
of the husband;** but as against the alienee of the 
husband damages can only be awarded from the 
time of making a demand for dower.®* In the ab- 
sence of statute affecting the rule,§+ the commence- 
ment of a suit for dower may ordinarily be regarded 
as a demand.*° 

Purchaser acquiring title subsequent to demand. 
Under the statutes in some jurisdictions damages are 
recoverable against a purchaser who acquires title 
subsequent to such demand only from the time of 
his purchase, and a separate action may be main- 
tained against the prior tenant to recover damages 
from the time of the demand to the time of his 
conveyance.*® But in other jurisdictions damages 
can be recovered only against the tenant for the 
‘time being of the land, and where the property has 
come into the hands of an alienee of the heir, he is 


Reprint 535. 

[a] Nominal damages.—W here 
the husband died, leaving as his en- 
tire realty a house and messuage, 
which was exclusively occupied by 
his widow until dower was assigned 
to her, the widow was only entitled 
to nominal damages for the detention 
of her dower. Talbot v. Talbot, 13 
RT 336; 

80. Penrice v. Penrice, Barn. 234, 
94 Reprint 892; Nevill v. Walker, 1 


18 N. C. 213. 


30 Wis. 586. 
[a] 


772, 36 SE 284; Spencer v. Weston, 86. 


Pa.—Winder v. Little, 1 Yeates 152. 
Wis.—Munger v. Perkins, 
499, 22 NW 511; Cowan v. Lindsay, 


And see supra § 220. 
Infants.—As an 
not make an assignment of dower 
which will be binding upon him, he 
cannot be in default in not making 
an assignment when it is demanded. 


liable to pay damages, not only from the time he be- 
came tenant himself and received the profits, but 
likewise for the whole time that elapsed from the 
death of the husband, although he may have been 
tenant and received the property but for a very 
short portion of the whole interval.** In this way 
the widow is put to only one suit to recover her 
damages, and the alienee of the heir is left to his 
recourse upon the heir for such damages as he is 
compelled to pay during the tenancy of the heir.** 
In some jurisdictions the rule has been modified by 
statute.*° ; 

[§ 226] c. Plea of Tout Temps Prist. Under 
the statute of Merton the husband’s heir could plead 
tout temps prist, that is, allege that he was at all 
times ready to render dower if it had been de- 
manded, and thus preclude the recovery of dam- 
ages for detention from the time of the husband’s 
death to the time of the commencement of the suit.°? 
But notwithstanding the fact that if the heir sue- 
ceeds on the issue raised by a reply of demand of 
dower he is saved from damages from the time of 
the husband’s death, the widow nevertheless re- 
covers damages from the teste of the original writ, 
which in law is considered as a demand.®t And if 
Green v. Tennant, 2 Del. 336; 
. Newbold v. Ridgeway, 1 Del. 55; 
Whitaker v. Greer, 129 Mass. 417. 

87. Rankin v. Oliphant, 9 Mo. 239; 
Sandback v. Quigley, 8 Watts (Pa.) 
460; Seaton v. Jamison, 7 Watts (Pa.) 
533; Lyle v. Richards, 9 Serg. & R. 
(Pa.) 322; Belfeild v. Rous, Moore 
K. B. 80, 72 Reprint 454; Brown vy. 
Smith, [cit Buller N. P. 117]. 


{a] The death or life of any pre- 
vious tenants at the time of recovery 


62 Wis. 


infant can- 


Leon. 861, 74 Reprint 52. 

Statute of Merton see supra § 219 
note 44. 

81, Layton v. Butler, 4 Del. 507; 
Jackson v. O’Donaghy, 7 Johns. 
(N. Y.) 247; Seaton v, Jamison, 7 
Watts (Pa.) 533. 

82. Adkins vy. Holmes, 2 Ind. 197; 
McClanahan, v. Porter, 10 Mo. 746; 
Price v. Price, 54 Hun 349, 7 NYS 
474 [rev on other grounds 124 N. Y. 
589, 27 NE 383, 12 LRA 359]. 

{a] Limitation of rule—If the 
action is against the heirs as bene- 
ficiaries under a trust the damages 
are computed from the time of de- 
mand rather than the time of the 
husband’s death. Gorden v. Gorden, 
80 App. Div. 258, 80 NYS 241 [aff 
OLN, ae oh O49 EOIN nT hy NIG do 
mem]. 

83. U. S.—Nutt v. Mechanics’ 
Bank, 18 F. Cas. No. 10,382, 4 Cranch 
CC, 102. 

Del.—Layton v. Butler, 4 Del. 507; 
Green v. Tennant, 2 Del. 336. 

I]l.— Aloe v. Lowe, 278 Ill. 233, 115 
NE 862; Warner v. Warner, 235 Ill. 
448, 85 NE 630; Bonner vy. Peterson, 
44 Ill. 253; Atkin v. Merrell, 39 Ill. 62; 
Rawson vy. Corbett, 43 Ill. A. 127 [rev 
on other grounds 150 Ill. 466, 37 NE 
994). 

Iowa.—O’Ferrall v. Simplot, 4 Iowa 
1 


Mass.—Whitaker vy. Greer, 129 
Mass. 417; Harrington v. Conolly, 116 
Mass. 69; Leavitt v. Lamprey, 13 
Pick. 382, 23 AmD 685. 

Mo.—Rannels v. Washington Univ., 
96 Mo. 226, 9 SW 569; McClanahan 
v. Porter, 10 Mo. 746. 

N. J.—Martin vy. Martin, 14 N. J. 
L. 125; Turner vy. Kuehnle, 70 N. J. 
Eq. 61, 62. A 327. 

N. Y.—Gorden v. Gorden, 80 App. 
Div. 258, 80 NYS 241 [app 179 N. Y. 
549 mem, 71 NE 1131 mem]; Price v. 
Price, 54 Hun 349, 7 NYS 474 [rev 
on other grounds 124 N. Y. 589, 27 
NE 383, 12 LRA 359]; Hitchcock v. 
Harrington, 6 Johns. 290, 5 AmD 229. 
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Damages, therefore, will not be re- 
coverable from time of demand, but 


from time of bringing suit. Bonner 
v. Peterson, 44 Ill. 253. 
{b] Devisees.—Under a_ statute 


entitling a widow to damages for 
withholding her dower, the amount 
to be computed, in an action against 
the heirs from the husband’s 
death, or in an action against any 
other person from the time when she 
demanded dower of defendant, de- 
fendants sued as devisees are “other 
persons,” so that plaintiff can only 
recover mesne damages from the 
date of her demand. MRoessle v. Roes- 
sle, 163 App. Div. 344, 148 NYS 659 
et judgment 81 Misc. 558, 142 NYS 
J 


84. Burbank v. Day, 12 Mete. 
(Mass.) 557 (holding that under a 
statute providing that the widow 
shall demand her dower of the per- 
son who is seized of the freehold 
at the time of making the demand, 
and shall not commence her action 
therefor before the expiration of one 
month nor after the expiration of one 
year from,such demand, a personal 
demand of the party to the freehold 
is required, and if more than one 
person is thus seized, a personal de- 
mand must be made on each). 

85. Layton v. Butler, 4 Del. 507; 
Aloe v. Lowe, 278 Ill. 233, 115 NE 
862; Warner v. Warner, 235 Ill. 448, 
85 NE 630; Bonner vy. Peterson, 44 
Ill. 253; Atkin v. Merrell, 39 Ill. 62. 

[a] Where two suits were com- 
menced the first of which was re- 
versed on a bill of review for error, 
it was held that the first suit did not 
constitute a demand, but that dam- 
ages could only be recovered from 
the time of the ccmmencement of the 
second suit. Bonner y. Peterson, 44 
Tll, 253. 

{b] Failure to make a demand be- 
fore commencing suit relieves de- 
fendant from liability to pay dam- 
ages for detention up to the time the 
action was commenced. Cowan vy. 


N. C.—Brown v. Morisey, 126 N. C.| Lindsay, 30 Wis. 586. 


For later cases, developmenis and changes in the law see cumulative Annotations, same title, page and note number, 


can make no difference and cannot 
affect extent of the widow’s right to 
recover, as none of them, even if liv- 
ing, is or can be made a party to the 
action. Seaton v. Jamison, 7 Watts 
(Pa,)*533. 

88. Rankin v. Oliphant, 9 Mo, 239; 
Woodruff v. Brown, 17 N. J. L. 246; 
Seaton v. Jamison, 7 Watts (Pa.) 


533. 
89. See statutory provisions. 
[a] In Massachusetts, it is pro- 


vided by statute that the action shall 
be brought against the person who 
is tenant of the freehold at the time 
when it is commenced, but if the de- 
mand was not made on such tenant, 
he shall be liable for damages only 
for the time during which he held 
the premises. Pub. St. (1882) p 1024; 
Burbank y. Day. 12 Mete. 557. 

{[b] In Missouri, it is provided 
that where such real estate shall 
have been alienated by the heir of 
the husband, or shall be in the pos- 
session of any person holding under 
such heir, who shall not have had at 
the time of the purchase of such real 
estate actual notice of such claim 
of dower, the widow shall recover 
damages only from the time of de- 
manding her dower, etc. Rev. St. 
(1889) § 4534. 

90. Ala.—Perrine v. Perrine, 35 
Ala, 644. 

Del.—Layton vy. Butler, 4 Del. 507. 
opi “Nie 9 vi EX, LAGI & se 
ee et v. Oliphant, 9 Mo. 

N. Y.—Hitcheock vy. Harrington, 6 
Johns, 290, 5 AmD 229; Humphrey vy. 
Phinney, 2 Johns. 484. 

R. I.— Sprague v. Stephens, 32 R. I. 
361, 370, 79 A 792 [quot Cyc]. 

Eng.—Dobson y. Dobson, Cas, temp. 
Hardw. 19, 95 Reprint 12; Kent v. 
Kent, 2 Str. 971, 93 Reprint 975. 

Ont.—Malone vy. Malone, 17 Ont. 


101. 
91. Layton v. Butlér, 4 Del. 507; 
Darnall v. Hill, 12 Gill & J. (Md.) 


388. 


- 


§§ 226-230] 


the issue is found for her, she recovers damages 
from the death of her husband.®? By statute in some 
jurisdictions the plea of tout temps prist is in effect 
abolished.°* The alienee of the heir cannot plead 
tout temps prist because he had not the land from 
the time of the death of the husband and could not 
truthfully say that he had always been ready to as- 
sign the widow her dower.°* 

Costs of admeasurement. Failure to make de- 
mand on the tenant in possession, before the insti- 
tution of the action, does not relieve him from the 
costs and expenses of the admeasurement proceed- 


ings.°> 


[§ 227] 7. Judgment. Under some statutes a 
judgment for damages for deforcement of dower 
is not a general judgment, but must be a special 
judgment against the interest of the heir or other 
person who has wrongfully deprived the widow of 
dower in the very land which she has succeeded in 
having set off to her.%* 

[§ 228] H. Rents, Mesne Profits, and Arrears 
—1. In General. The principles enunciated in re- 


spect to damages for detention of dower are to a 


certain extent applicable to the right of a widow 
to her proportionate share in the rents and mesne 
profits of her husband’s estate after his death and 
before the assignment of her dower.®7 Courts of 
equity alone have jurisdiction to award mesne prof- 
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providing.®® 
diction.°® 
[§ 229] 2. Right to Recover—a. As against 
Heir or Devisee. Irrespective of statutory pro- 
visions equity will intervene to secure to the widow 
her proportion of the mesne profits for the use and 
occupation of her husband’s lands by the heir or de- 
visee,! although at common law there was no such 
remedy. In some jurisdictions it has been held 
that where dower has been assigned at law equity 
will not entertain a bill for mesne profits unless 
there exists some equitable circumstance calling for 
equitable relief. But there is authority to the con- 
trary;* and under a statute giving the widow abso- 
lutely one third of the rents and profits of her 
husband’s dowable real estate from his death until 
dower is assigned, it has been held that such rents 
and profits may be recovered in an independent pro- 
ceeding commenced a number of years after an al- 
lotment of dower. Where a statute provides that 
the widow may on her husband’s death continue to 
occupy the land with decedent’s heirs or receive 
one half of the rents so long as the heirs do not 
object, without having dower assigned, the widow 
may collect one half of the rents, although the first 
assignment of dower is set aside, especially where 


Courts of probate have no such juris- 


all parties interested acquiesce therein.® 


[§ 230] b. As against Alienee of Husband. In 


its and rents in the absence of statute otherwise | some jurisdictions courts of equity follow the rules 


92. Layton v. Butler, 4 Del. 507; 
Watson yv. Watson, 10 C. B. 3, 70 ECL 
3, 1388 Reprint 2. 

[a] Evidence held sufficient to 
sustain verdict for demandant.—The 
evidence proved a demand, and that 
the tenant said that demandant 
might have her dower, but did noth- 
ing. The demandant was entitled to 
a verdict, and to costs. Reid v. Fos- 
ter, 19 U. C Q. B. 298. 

[b] Evidence held insufficient to 
sustain verdict for defendant.—At 
the trial it appeared that the tenant 
served a written notice, naming a 


. day and hour to meet demandant on 


the land and assign her dower, and 
attended accordingly, but demandant, 
having mistaken the day appointed, 
did not attend, and the tenant in con- 
sequence refused to do anything 
more. It was held that on this evi- 
dence the tenant was clearly not en- 
titled to succeed on the issue, ‘and 
a verdict having been found in his 
favor, a new trial was granted. Cook 
Vv. Philips: 23 Ul. C..Q. Br 69. 

93. See statutory provisions, 

[a] The statute in New Jersey 
provided that “if she [the widow] be 
deforced of her dower, or cannot have 
it without suit, or if it be not as- 
signed to her in forty ‘days from the 
death of her husband,’ she may sue 
for and recover the same, with dam- 
ages from the death of her husband. 
Construing this statute in Hopper v. 
Hopper; 22) NuJ. 3.715, 719). 721 [rev 
21 N. J. L, 543 and overr Woodruff 
v. Brown, 17 N. J. L. 246] Chancellor 
Halsted, in the opinion, said: ‘The 
peace of families will be much better 
promoted by making it the duty of 
the devisee or heir to assign dower 
within the forty days, and subject- 
ing him to the payment of the value 
of it if he does not, than by furnish- 
ing him with a motive to neglect it 
until demand be made, by allowing 
him the use of it for nothing until 
the widow shall learn that a demand 
is necessary, and make demand. The 
plain reading of the act imposes this 


- duty, and there is nothing in the na- 


ture of the requirement to induce us 
to doubt that it was the intention of 
the legislature. No sufficient rea- 
son can be assigned, in my judgment, 
why the devisee or the heir should 
occupy land to which the widow is 
entitled for her dower without com- 


pensating her for the use of it. In- 
stead of resorting to the decisions in 
England, or their statute, it seems 
to me we are required to say, that 
our legislature, by the different 
structure and language of our act, 
intended to introduce a _ different 
rule.” 

94. Rankin v. Oliphant, 9 Mo. 239; 
Hopper v. Hopper, 22 N. J. L. 715: 
Woodruff v. Brown, 17 N. J. L. 246; 
Sandback v. Quigley, 8 Watts (Pa.) 
460 ° 

Harshaw v. Davis, 32 S. C. L. 
74. 

96. Moran v. Stewart, 246 Mo. 462, 
151 SW 439. 

[a] Personal judgment and execu- 
tion.— Where a statute provides that, 
in all cases of judgments for dam- 
ages in proceedings to have dower 
set aside, ‘execution thereof.. 
shall be awarded only against the 
estate in which dower shall have 
been assigned,” personal judgment in 
dower proceedings for damages and 
execution awarded against defendants 
personally are erroneous. Reineman 
v. Larkin, 222) Mo. 156, 166, 121 SW 


307. 

97. Waters v. Williams, 38 Ala. 
680; Golden v. Maupin, 2 J. J. Marsh. 
(Ky.) 236; and cases infra pas- 
sim. 

98. Slatter v. Meek, 35 Ala. 528. 


99. Slatter v. Meek, 35 Ala. 528. 

1. Ala.—Wood v. Morgan, 56 Ala. 
397; Irvine v. Armistead, 46 Ala. 363; 
Snodgrass v. Clark, 44 Ala. 198: 
Brooks v. Woods, 40 Ala. 538; Waters 
v. Williams, 38 Ala. 680; Smith v. 
Johnson, 37 Ala. 633; McAllister v. 
McAllister, 37 Ala. 484; Perrine v. 
Perrine, 35 Ala. 644; Slatter v. Meek, 
35 Ala. 528; Thrasher v. Pinckard, 23 
Ala. 616; Baney v. Frowner, 9 Ala. 


901. 
Fla.—May v. May, 7 Fla. 208, 68 
102 Ga. 


AmD 431. 
Ga.—Johnson vy. Gordon, 

350, 30 SE 507; Austell v. Swann, 74 
Ga. 278. 

Md.—Price v. Hobbs, 47 Md. 359; 
Marshall v. McPherson, 8 Gill & J. 
333; Sellman y. Bowen, 8 Gill & J. 50, 
29 AmD 524; Kiddall v. Trimble, 1 
Md. Ch. 143; Chase’s Case, 1 Bland 
206, 17 AmD 277. 

28 Miss. 


Pile aie ad v. Archer, 
N. J.—Shields v. Hunt, 39 N. J. Ea. 


485; McLaughlin y. McLaughlin, 20 
N. J. Eq. 190 


N. Y.—Johnson v. Thomas, 2 Paige 


wee 
N. C.—Campbell v. Murphy, 55 
a ee APNE Campbell v. Campbell, 35 


Pa.—Kelso’s App., 102 Pa. 7. 

S. C—Wright v. Jennings, 17 S. 
L. 277; Heyward v. Cuthbert, 12 S. 
L. 386; Woodward v. Woodward, 
SiG; Eq. 23; Gordon y. Stevens, 
S.C. Eq. 429; Mey v. Mey, 9 S. C. Eq. 
oes Keith v. Trapier, 8 S. C. Eq. 


Tenn.—Clift v. Clift, 87 Tenn. 17, 
9 SW 198, 512; Thompson Vv. Stacey, 
10 Yerg. 493. 

Eng.—Dormer v. Fortescue, 3 Atk. 
130, 26 Reprint 875; Curtis v. Curtis, 
2 Bro. Ch. 620. But see Delver v. 
Hunter, Bunb. 57, 145 Reprint 594; 
Mundy v. Mundy, 2 Ves. Jr. 122, 30 
Reprint 554 (according to which cases 
it would seem that the courts of 
equity. will apply the same rules as. 
the courts of law upon this ques- 
tion). 

2. Waters v. Williams, 38 Ala. 
680; Slatter v. Meek, 85 Ala. 528; 
Johnson v. Thomas, 2 Paige (N. Y.) 
3(7;, Curtis v. Curtis, 2° Bro: ‘Ch. 620, 
29 Reprint 342. 

3. Waters v. Williams, 38 Ala. 680; 
Whitehead v. Clinch, 3 N. GC. 278: 
Bullock v. Griffin, 20 S. C. Hq. 60: 
ene Vv. Stacy, 10 Yerg. (Tenn.) 

4 Price v. Hobbs, 47 Md. 359; Kid- 
dall v. Trimble, 8 Gill. 207 [aff 1 Md. 
Ch. 143]; Sellman v, Bowen, 8 Gill & 
J. (Md.) 50, 29 AmD 524; Shields 
v. Hunt, 39 N. J. Eq. 485. 

[a] Res judicata.—A plaintiff, hav- 
ing sued for and failed to recover 
the rents and profits of her estate in 
dower at law, is precluded from 
maintaining a bill in equity for them, 
the: judgment at law having fore- 
closed plaintiff. Kiddall vy. Trimble, 1 
Md. Ch. 143. 

[b] Waiver.—Where the widow 
consents to take dower without re- 
ceiving her proportion of the rents 
and profits, she can never afterward 
recover them. Kiddall v. Trimble, 8 
Gill (Md.) 207. 


é g. Magruder v. Smith, 79 Ky. 
12. 
6. Martin vy. Fletcher, 77 Or. 408, 


149 P 895. 
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applicable to the recovery of damages in a court of 
law, and, consequently, mesne profits cannot be re- 
covered unless the husband died seized.’ In other 
jurisdictions, however, it has been held that, in 
equity, the established doctrine is to allow mesne 
profits as damages against the husband’s alienee, and 
this, not by analogy to the allowance of damages 
under the statute of Merton, but on the ground of 
title.® 

[§ 231] 3. Bar of Rents and Profits. The alien- 
ation by the demandant of her right of dower pend- 
ing suit for rents and profits is a bar to recoy- 
ery,® but a judgement of a probate court allotting 
her lands in addition to dower cannot be pleaded in 
bar to such a suit as to the rents and profits aceru- 


ing prior to the confirmation of such judgment.?° 


The widow’s right to her proportionate share of the 
rents and mesne profits of her husband’s estate from 
his death until dower is assigned is not impaired 
by the existence of a vendor’s lien.1! And the fact 
that a widow has been put to her election between 
dower and a devise under her husband’s will does 
not affect her right to an account of the mesne 
profits.1? Nor is this right affected by the fact that 
she subsequently elects in the manner prescribed by 
law to have a sum of money set apart to her abso- 
lutely as representing her dower estate.3\ The as- 
sessment by commissioners of a gross sum in lieu 
of dower in accordance with a discretion vested in 
them by statute does not bar the widow’s right to 
interest and mesne profits.14 

7. Johnson vy. Thomas, 2 Paige 
(N. Y.) 377; Conklin v. Bush, 8 Pa. 
517; Shirtz v. Shirtz, 5 Watts (Pa.) 
255; Gannon v. Widman, 3 Pa. Dist. 
835; Delver v. Hunter, Bunb. 57, 145 
Reprint 594; Mundy v. Mundy, 2 Ves. 


Jr. 122, 30 Reprint 554. Contra Dor- 
mer. vy." -_Fortescue;.3 Atk. 130, 216 


Ch. 604. 


357. 


Eq. 23; 
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N. C.—Campbell v. Campbell, 55 N. 
C. 364; Campbell v. Murphy, 55 N. C. 


S. C.—Stewart v. Pearson, 38 S. C. 
L. 4; Clark v. Tompkins, 30 S. C. L. 
119; Woodward v. Woodward, 19 S. €. 
Gordon v. Stevens, 


[§§ 930-233 


[§ 232] 4. Period for Which Recoverable. In 
equity the rule seems to have been generally ap- 
plied that the widow may recover of the heir or 
devisee mesne profits from the death of her husband 
until dower is assigned, although no demand was 
made previous to the commencement of the suit.’® 
But where the husband had aliened his lands during 
coverture mesne profits can only be recovered by 
the widow against the alienee from the time of her 
demand for her dower,!* or from the time she com- 
mences her suit to recover dower," if no other de- 
mand is made.!8 The account may be brought down 
to the date of the decree or to the time of the de- 


livery of possession of the dower assigned to the © 


widow.!2 There are authorities to the effect that a 
widow can recover mesne profits against a purchaser 
from the heirs only from the time of his purchase,”° 
and that, to support a claim by the widow for rents 
and profits from the death of the husband, all the 
intermediate purchasers must be made parties to 
the bill.?? 

[§ 233] 5. Amount Recoverable. The widow’s 
proportionate share of the rents and profits of the 
dowable estate of her husband will be based upon 
the actual annual rental value of such estate for 
the period for which she is entitled thereto, and will 
not necessarily depend upon the amount received as 
rents.2? The portion recoverable is in most juris- 
dictions expressly fixed by statute, in some instances 
being one third of the rents and profits accruing 
during the period prior to assignment,?* or the rents 
pceena in the cause). 

18. Chiswell v. Morris, 


Eq. 101. 

19S Darnall ve culls oy Gallen ais 
(Md.) 388. 

20. Newbold v. Ridgeway, 1 Del. 
55; Dick v. Doughten, 1 Del. Ch. 320; 
Russell v. Austin, 1 Paige (N. Y.) 


14 N. J. 


LOSS See: 


Reprint 875; Curtis v. Curtis, 2 Bro. 
Ch. 629, 29 Reprint 342. 

[a] In Kentucky (1) this was 
formerly the rule. Hill v. Golden, 
16 B. Mon. 551; Garton v. Bates, 4 
B. Mon. 366; McElroy v. Wathen, 3 
B. Mon. 135; Marshall v. Anderson, 1 
B. Mon, 198; Golden v. Maupin, 2 J. J. 
Marsh. 236; Kendall v. Honey, 5 T. B. 


Mon. 282. (2) But it has been 
changed by statute. Yancy v. Smith, 
2 Metce. 408. 


8. Steele v. Brown, 70 Ala. 235; 
Beavers v. Smith, 11 Ala. 20; May v. 
May, 7 Fla. 207, 68 AmD 431; Price 
v. Hobbs, 47'Md. 389; Darnall v. Hill, 
12 Gill & J. (Md.) 388; Sellman y. 
Bowen, 8 Gill & J. (Md.) 50, 29 AmD 
524; Steiger v. Hillen, 5 Gill & J. 
(Md.) 121; Kiddall v. Trimble, 1 Md. 
Ch, 143 [aff 8 Gill 207]. 

9. Kiddall v. Trimble, 1 Md. Ch. 
143 [aff 8 Gill 207]. 

10; “Dyer v. Dyer), Li Re 1. 547, 23 


Al 910. 
11. Wilson v. Ewing, 79 Ky. 549. 
12. Woodward v. Woodward, 19 


SoC. Eg. 23. 

13. Johnson vy. Gordon, (Ga.) 30 
SE 507. 

14. Woodward v. Woodward, 19 S. 
Cc. Eq. 23. 

15. Ala.—Tillman v. Spann, 68 
Ala, 102; Irvine v. Armistead, 46 Ala. 
363; Slatter v. Meek, 35 Ala. 528; 
Beavers y. Smith, 11 Ala. 20. 

Fla.—May v. May, 7 Fla. 208, 68 
AmD 431. 

Ga.—Johnson vy. Gordon, 30 SE 507; 
Austell v. Swann, 74 Ga. 278. 

Md.—Darnall vy. Hill, 12 Gill & J. 
388; Wells Beall, 2 Gill & J. 468; 
Ses Case, 1 Bland 206, 17 AmD 

N. Y.—Johnson vy. Thomas, 2 Paige 
377; Russell v. Austin, 1 Paige 192; 
Swaine v. Perrine, 5 Johns. Ch. 482, 9 
AmD 318; Hazen v. Thurber, 4 Johns. 


Eq. 429; Mey v. Mey, 9 S. C. Eq. 378; 
Keith v. Trapier, 8 S.-C. Eq.63. 
Menimt=——Clitte vesClLE eSiatenn. sus 


9 SW 360. 

16. Ala.—Beavers v. Smith, 11 
Ala. 20. 

Fla.—Roan v. Holmes, 32 Fla. 295, 
13 _S 339, 21 LRA 180; May v. May, 


7 Fla. 207, 68 AmD 431. 
Tll.— Sill v. Sill, 185 Ill. 594, 57 NE 


812; Kyle v. Wills, 166 Ill. 501, 46 
NE 1121; Cravens v. Winzenberger, 
Sea sso: 

Iowa.—Hyatt v. O’Connell, 130 


Iowa 567, 107 NW 599, 3 LRANS 971; 
Felch v. Finch, 52 Iowa 563, 3 N 


570. 

Me.—Sargent v. Roberts, 34 Me. 
SOL 

Md.—Darnall v. Hill, 12 Gill & J. 


888; Sellman v. Bowen, 8 Gill & J. 
50, 29 AmD 524; Steiger v. Hillen, 5 
Gill & J. 121; Goodburn v. Stevens, 
1 Md. Ch. 420; Kiddall v. Trimble, 1 
Mad. Ch. 143 [aff 8 Gill & J. 207]. 

Va.—Tod v. Baylor, 4 Leigh (31 
Va.) 498. 

: Wis.—Thrasher vy. Tyack, 15 Wis. 
56. ; 

[a] Who is alienee within rule.— 
A daughter entitled under a covenant 
to stand seized for love and affection 
is not an alienee within this rule, and 
is liable to the widow for mesne 
profits from the death of the husband. 
Slatter v. Meek, 35 Ala. 528. 

17. Steele v.. Brown, 70 Ala. 235; 
Irvine v. Armistead, 46 Ala. 363; 
Beavers v. Smith, 11 Ala. 32; Yancy 
v. Smith, 2 Metc. (Ky.) 408; Holmes 
v. Hopkins, 5 KyL 242; Killackey v. 
Ford, 166 Mich. 311, 131 NW 519 
(commencement of suit a_ sufficient 
demand); Tod v. Baylor, 4 Leigh (31 
Va.) 498 (holding that courts of equi- 
ty will follow the law and give no 
damages in dower against an alienee, 
except from the date of the sub- 


ee Rickard v. Talbird, 14 S. C. Eq. 


te Dick v. Doughten, 1 Del. Ch. 
22. Henderson y. Chaires, 35 Fla. 


423, 17 S 574; Dunbar v. Dunbar, 168 
Ill. A. 142 [judgment mod on other 
grounds 254 Jl]. 281, 98 NE 563]; Dar- 
nall v. Hill, 12 Gill & J. (Md.) 388; 
Chase’s Case, 1 Bland (Md.) 206, 17 
AmD 277; Hazen y. Thurber, 4 Johns. 
Gh, (G@NEY) 002: 

[a] Rent in excess of real value 
of land.—As a vendee of land subject 
to dower cannot substantially defeat 
the dower right by leasing the lands 
for a long term of years at a low 
rent, so, if he obtains a rent much 
beyond the real value of the land, the 
widow has no right to one third of 
this rent. Stoddart v. Marshall, 1 
Disn. 527, 12 Oh. Dec. (Reprint) 775. 

23. Ark.—Stull v. Graham, 60 Ark. 
461, 31 SW 46. 

Ky.—Lee v. Camptell, 1 SW 873, 8 
Kyl 421; Willet v. Beatty, 12 B. Mon. 
172; Hyzer v. Stoker, 3 B. Mon. 117; 
Jones v. Jones, 11 Ky. Op. 412. 
Brady v. Ames, 1 Cinc. Super. 

S. C.—Rickard v. Talbird, 18 S. C. 


Eq. 158. 
Va.—Grayson vy. Moncure, 1 Leigh 
(28 Va.) 449. 
fee eae v. Cole, 42 Wis. 
[a] Mining royalty.—The widow 


is entitled to her proportionate share 
under the statute of royalties paid 
under mining leases executed by her 
husband from the time of his death. 
Hendrix v. McBeth, 61 Ind. 473, 28 
AmR 680. 

{b] Share in outstanding term for 


| years.—Where the husband was the 


owner of a fee simple interest during 
coverture, and his wife joined with 
him in a lease for years, it was held 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
/ 


§§ 233-235] 
and profits arising from one undivided third part 
of her husband’s dowable estate.24 The determi- 
nation of the rents and profits for arrears in dower 
rests on the same ground as the decreeing of an 
account for the rents and profits of real estate.?° © 

Deductions. Taxes, insurance, and repairs will 
usually ‘be deducted in ascertaining the widow’s 
share of rents and profits.2° But under some stat- 
utes the widow is entitled to her proportionate part 
of the gross rents and profits without such deduc- 
tions.27. The rule has been laid down also that the 
amount to be allotted is subject to any proper de- 
duction on account of anything the widow may have 
received upon such rents and profits, or to any fair 
charge against her for use and occupation of the 
realty.28 But under a statute giving the widow the 
right to hold the homestead free of rent until her 
dower is assigned, the fact that she occupied it until 
that time neither bars her right to her share of the 
rents of the other lands nor diminishes the amount 
to which she is entitled.?® 

Deduction for improvements. It has been held 
that where the property had been alienated by the 
husband during coverture, the widow is entitled to 
her proportion of the rents of the premises to be 
estimated without considering the improvements 
made by the alienee.*° But in other decisions the 
rents and profits in such case have been estimated 
according to the improved value of the premises 
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‘from the time the improvements were made.** It 
has also been held that the widow is entitled to the 
mesne profits arising from premises whereof the 
husband died seized, exclusive of the improvements 
since made thereon.*? 

[§ 234] 6. Interest on Arrears. As a general 
rule interest will not be allowed on arrears of dow- 
er;** but circumstances may exist where interest 
may properly be allowed as a substitute for mesne 
profits, as where the lands to which dower has at- 
tached are sold and the widow is given a gross sum 
in lieu of her dower.** And it has been held that 
the general rule does not apply to arrears which 
have accrued pending suit.®® 

[§ 235] 7. Death of Parties. In cases where 
defendant dies before a right of dower is estab- 
lished, so that the right to an action for damages 
under the statute is gone by law, courts of equity 
will give arrears of rents and profits.2® So if the 
widow should die before she has established her 
right to dower, equity will decree an account in 
favor of her personal representatives,?? although 
she died pending the suit for dower,*® and although 
dower was not assigned in her lifetime, and no 
proceedings were instituted for that purpose.®® But 
there is authority to the contrary.*° As against an 
alienee of the husband it is the general rule that, if 
the dowress dies before any adjudication of her 
right to dower, although pending suit, there can be 


that, upon his death, the widow was 
entitled to dower in the rents and 
also in the reversion, and that she 
was entitled to one third of the rent 
reserved by the lease and no more, 
where this had been detained from 
her, but that, after that, the actual 
value must be the criterion. Chase’s 
Case, 1 Bland (Md.) 206, 17 AmD 277. 

24. Hazen y. Thurber, 4 Johns, Ch. 
(N. Y.) 604. 

25. Henderson v. Chaires, 35 Fla. 
423, 17 S 574; Keith v. Trapier, 8 S. C. 
Kg. 63. 

26. Henderson vy. Chaires, 35 Fla. 
423, 17 S 574; Bonner v. Peterson, 44 
we 253; Durkee v. Felton, 44 Wis. 
467. 

27. Redmond v. Redmond, 112 Ky. 
760, 91 SW 260, 28 KyL 1176; Morton 
v. Morton, 112 Ky. 706, 66 SW 641, 23 
Kyl 2079. 

28. Springle v. Shields, 17 Ala. 
295; Johnson v. Gordon, (Ga.) 30 SH 
507; McLaughlin vy. McLaughlin, 22 
ING (digt ar WE, 

fa] This rule merely excluded the 
claim of the widow to recover the 
value of her thirds in the land during 
the time she had so occupied it.. It 
did not authorize her to set up a 
counterclaim in the ‘suit for dower 
for the other two thirds of the value 
of the premises so having been oc- 
eupied. McLaughlin v. McLaughlin, 
22 N. J. Eq. 505. 

[b] Claim against second husband 
as set-off.—Upon a bill by husband 
and wife, claiming a portion of rents 
and profits, as damages for the de- 
tention of her dower or in lieu of 
dower, defendants, the heirs of the 
first husband, eannot set off'a demand 
which they may have against the sec- 
ond husband, for the use and occupa- 
tion of the land during their minor- 
ity. The two claims are not due in 
the same right; and that for damages 
would survive to the wife. Darnall 
v. Hill, 12 Gill & J. (Md.) 388. 

29. Perrine v. Perrine, 35 Ala. 644; 
Shields v. Hunt, 39 N. J. Eq. 485. 

30. Francis v. Garrard, 18 Ala. 
TOME 

Rule in estimating damages see su- 
pra § 2238. 

31. Sellman v. Bowen, 8 Gill & J. 
(Md.) 50, 29 AmD 524, 

32. Hazen v. Thurber, 4 Johns. Ch. 
(N. Y.) 604. But see infra § 368. 


[19 C. J.—85] 
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838. Golden vy. Maupin, 2 J. J. 
Marsh. (Ky.) 236; Goodburn v. Ste- 
vens, 1 Md. 420; Lindsay v. Gibbon 
[cit Tew v. Winterton, 3 Bro. Ch. 
489, 495, 29 Reprint 660]; Newman v. 
Auling, 3 Atk. 579, 26 Reprint 1134; 
Robinson v. Cumming, 2 Atk. 409, 26 
Reprint 646; Wakefield v. Childs, 1 
Fonbl. 22; Batten v. Earnley, 2 P. 
Wms. 163, 24 Reprint 683. Compare 
Chase’s Case, 1 Bland (Md.) 206, 17 
AmD 277 (holding that interest must 
be allowed on the rent from the time 
it became due or was actually paid by 
the tenant). 

[a] Action against husband’s 
alienees.—In an equitable action for 
dower by a widow against her hus- 
band’s alienees, who were in posses- 
sion by virtue of a good prima facie 
title, interest on the arrears of dow- 
er cannot properly be allowed. Grove 
v. Todd, 45 Md. 252. 

34. Johnson v. Moon, 82 Ga. 247, 
10 SE 193 (holding that, although in- 
terest may be allowed, it will not be 
added where the decree computing 
the value of the widow’s life estate 
in one third of the proceeds realized 
by the sale of the husband’s realty 
is silent as to interest); O’Ferrall v. 
Davis, 1 Iowa 560; Alexander v. Brad- 
ley, 3 Bush (Ky.) 667; Phinney v. 
Johnson, 15 S. C. 158; Clark v. Tomp- 
kins, 1 S. C. 119; Gordon v. Stevens, 
10 S. C. Hq. 429. 

85. Beavers v. Smith, 11 Ala. 20. 

36. Austell ‘v. Swann, 74 Ga. 278; 
Dormer v. Fortescue, 3 Atk. 130, 26 
Reprint 573; Curtis v. Curtis, 2 Bro. 
Ch. 620, 29 Reprint 342. 

87. Wakefield v. Childs, 1 Fonbl. 
Hamilton v. Mohun, 1 P. Wms. 
118, 24 Reprint 319; Graham v. Gra- 
ham, 1 Ves. 262, 27 Reprint 1020. 

gs. Austell v. Swann, 74 Ga. 278; 
Kiddall v. Trimball, 1 Md. Ch. 143; 
Johnson v. Thomas, 2 Paige (N. Y.) 
377 Paul v. Paul, 36 Pa. 270. 

[a] Where widow has received 
rent.—Under the direct provisions of 
St. (1903) § 2138, a surviving wife 
is entitled to one third of the rents 
and profits of her husband’s dowable 
real estate from his death until dow- 
er is assigned; and, the rental paid 
her being all that reasonably could 
have been demanded, her administra- 
tor cannot recover more. Cain? Vv: 
Kentucky, ete, Bridge, etc., Co., 124 


By 449," 99 -SW 297, 30 Kyi 
[b] In Ohio, (1) it was at one 


time held that a suit in chancery 
against the heirs for mesne profits 
was abated by the death of the dow- 
eress. Miller v. Woodman, 14 Oh. 518. 
(2) But by Bates St. Annot. (1897) 
§ 5145, it is prcvided that if plaintiff, 
in an action .for dower, died before 
final judgment therein, the action 
may be revived in the name of her 
personal representatives, etc. 

39. Paul v. Paul, 36 Pa. 270, 283 
(where the court said: “In Sandback 
v. Quigley, 8 Watts (Pa.) 460, it was 
decided, that an action of dower 
abates by the death of the plaintiff, 
and that there can -be no substitution 
of her personal representatives for 
any purpose. Judge Rogers, however, 
held, that a different rule prevailed 
in equity, and suggested, as we had 
no Court of Chancery, that relief . 
might perhaps be given in a special 
action on the case, by the personal 
representatives against the heir or 
feoffee, or against each or both, for 
the time they respectively occupied 
the premises. The case of Conklin 
v. Bush, 8 Pa. 514, where this opin- 
ion of Judge Rogers, in its full ex- 
tent, is doubted by Judge Coulter, 
does not apply to the case now be- 
fore the court, because here the hus- 
band died seized. ‘It is true,’ says 
Judge Coulter, 517, ‘that in equity, by 
proceedings in chancery, the admin- 
istrator can recover mesne damages 
for the detention of dower. But it is 
only where the husband died seized, 
and where there is no dispute about 
the right to recover dower,’ which 
is the case here. But the learned 
judge clearly erred in confining relief 
in equity to the single case where 
there had been judgment in dower, 
but the widow died before the dam- 
ages were assessed, and his remarks 
therefore upon Judge Rogers’ state- 
ment of the rule in equity are found- 
ed upon a misconception of the au- 


thorities’’). 

40. Turney v. Smith, 14 Ill. 242; 
Kiddall v. Trimble, 1 Md. Ch. 
(holding that where the husband died 
seized of lands, and the widow dies 
without demanding her dower, the 
executor cannot recover the rents and 
profits, such rents and profits being 
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no recovery of mesne profits.*4 ' 

Rents accruing after the death of one having a 
dower interest in land become the property of the 
owner of the fee.*? 

[§ 236] I. Right to Growing Crops.** Before 
dower has been assigned the right to growing crops 
does not attach in favor of the widow,** except as 


‘DOWER 


[§§ 235-241 


otherwise expressly provided by statute.4® If be- 
fore assignment the widow receives the crops grow- 
ing on her husband’s lands at the time of his de- 
cease, she cannot retain one third on account of her 
right of dower in the lands, but is liable to the heir 
for their full value.*® 


XI. ASSIGNMENT OF DOWER 


[§ 237] A. Definition and Nature. The assign- 
ment of dower is the ascertaining of the widow’s 
dower right by laying out or marking off her inter- 
est in her deceased husband’s lands and setting off 
the same for her use for life.**7 It is not a convey- 
ance, but the dowress, by intendment of law, is in 
by her husband.*8 The only object to be accom- 
plished by the assignment is to give the widow a 
right of entry and to define the boundaries of her 
possessions, the allotment conferring upon her no 
new right to the land.*® The widow, at common law, 
is entitled in the assignment of dower, to one third 
out of each parcel of land, and if the assignment 
is made by the sheriff, he is obliged to assign a 
third part of each manor, or a third part of the 
arable, the meadow, and the pasture. This method 
of endowment is denominated ‘‘according to com- 
mon right.’’5° But when dower is assigned by 
the heir, he may assign one manor in lieu of a third 
of three manors, which will be good, if accepted by 
the ‘widow. And this is called an assignment 
‘‘against common right.’’ >4 

[§ 238] B. Necessity of Assignment—l. As 
Condition of Entry and Occupation by Widow. A 
widow is entitled to have dower allotted to her im- 
mediately upon the death of her husband, and until 
such allotment is made she is not vested with an 
absolute title to any specific part of her husband’s 
estate, nor can she enter upon or occupy any part 
of it, unless otherwise provided by statute.®? 

[§ 239] 2. As Condition Precedent to Sale or 
Partition. Before a deceased husband’s lands are 
decreed to be sold for the payment of his debts his 
widow’s dower in such lands should be assigned to 
her,°* and partition should not be decreed in pro- 
ceedings brought in behalf of the husband’s heirs 


before an assignment,®4 unless the widow assents 
thereto.°° 

[§ 240] ©. Conclusiveness and Effect of As- 
signment °°—1. In General. Where dower has been 
assigned to a widow by a party competent to assign 
it, such assignment is conclusive as against him and 
all claiming under him.®? His seizin is defeated 
ab initio, and he is considered never to have been 
seized of the lands included in the assignment.®® It 
is also conclusive against the widow herself if ac- 
cepted in the absence of fraud and undue influence,*® 
and even if such assignment is made without due 
authority long acquiescence in it will bind the par- 
ties to it and their alienees,®° including the widow, 
if she occupies the portion of the lands allotted 
to her, and there is no evidence of fraudulent im- 
position.*+ 

Subsequent discovery of dowable lands. Where a 
widow was allotted dower in one tract equal in value 
to her interest in the whole, and several years later 
other lands were discovered in which the widow has 
a right of dower, the first allotment will not be. 
opened at the suit of the widow and against the 
consent of the executor in order to have a new allot- 
ment under which she is to acquire additional in- 
terest in the first tract as to which she has ceased 
to have any further right of dower.®? 

[§ 241] 2. Excessive Assignment.®? If the heir 
is of full age and assigns excessive dower, he has 
no remedy at law.®* But if the heir is under age, 
at common law he may have relief from an excessive 
assignment by a writ of admeasurement of dower.®® 
But an infant cannot defeat an assignment by en- 
try.°° At common law, if the sheriff assigned ex- 
cessive dower, the heir might have scire facias to 
obtain an assignment de novo.®? Equity will relieve 


allowed only where the widow died 
pending her bill for dower). : 

41. Roan v. Holmes, 32 Fla. 295, 
13. S 339, 21 LRA 180; Turney v. 
Smith, 14 Ill. 242; Johnson v. Thom- 
as, 2 Paige (N. Y.) 377; Conklin~ v. 
Bush, 8 Pa. 514. But see Steiger v. 
Hillen, 5 Gill & J. (Mad.) 121 (holding 
that, in an action against an alienee 
of the husband during coverture, if 
the widow dies without demanding 
her dower, the executor cannot re- 
cover the rents and profits, cases in 
that state having only gone to the 
extent of entertaining a bill for the 
profits where the widow dies pending 
her bill for dower). 

42. Whitaker v. Shuman, 161 Ill. 
A. 568 


43. After assignment of dower 
see infra § 413. 

- Cravens v. Winzenberger, 97 
Ill. A. 335; Budd vy. Hiler, 27 N. J. L. 
43; Kain v. Fisher, 6 N. Y. 597. 

45. Singleton v. Singleton, 5 Dana 
(Ky.) 87; Rousseau v. McClure, 2 Ky. 
Op. 416; In re Merchant, 39 N. J. Eq. 
506 [aff 41 N. J. Eq. 349 mem, 7 A 
633]; Engle v. Engle, 3 W. Va. 246. 

46. Kain vy. Fisher, 6 N. Y. 597. 

47. Chrisman y. Linderman, 202 
Mo. 605, 100 SW 1090, 119 AmSR 822, 
10 LRANS 1205. 

48. Bettis v. McNider, 1387 Ala. 
588, 34 S 813, 97 AmSR 59. 


49. Bettis v. McNider, 137 Ala. 588, 
34 S 813, 97 AmSR 59. 

50. French v. Pratt, 27 Me. 381. 

“The assignment of dower required 
by the common law, is of one-third 
part of the lands and tenements of 
which the widow is dowable, to be 
set out by metes and bounds where it 
is practicable, and to be held by her 
for life. The endowment, therefore, 
must be of parcel of the lands and 
tenements themselves. Such is the 
widow’s common-law right, and the 
heir or tenant ought so to make the 
assignment. When this rule of law 
has been complied with, the dower is 
said to have been set out according 
to common rights.” 2 Scribner Dow- 
er p 80. 

51. French y. Pratt, 27 Me. 381. 

52. See supra § 205. 

58. Wilson v. Branch, 77 Va. 65, 
46 AmR 709; Kilbreth v. Root, 33 W. 
Va. 600, 11 SE 21; Sommerville v. 
Sommerville, 26 W. Va. 484; Under- 
wood y. Underwood, 22 W. Va. 303; 
Laidley v. Kline, 8 W. Va. 218. 

54. Hasler v. Williams, 34 App. 
(D. C.) 319 (by statute); Reynolds v. 
McCurry, 100 Ill. 356; Bonham v. 
Badgley, 7 Ill. 622; Phelps v. Stewart, 
17 Md. 231. 

{a] Where lands were held by the 
husband as tenant in common parti- 
tion need not precede the setting 


aside of dower in such lands; the le- 
gal right of the widow to her dower 
therein being established, she may 
maintain proceedings in partition to 
have the lands divided so as to ob- 
tain her one third part. thereof, ac- 
cording to valuation. Ross v. Wil- 
son, 58 Ga, 249. 

55. Phelps v. Stewart, 17 Md. 231. 

56. By commissioners see infra § 
250 et seq. 

57. Lenfers v. Henke, 73 Ill. 405, 
24 AmR 2638; Meserve v. Meserve, 19 
N. H. 240. 
iver Lawrence v. Brown, 5 N. Y. 

59. Campbell v. Moore, 15 Ill. A. 
129; McCormick v. Taylor, 2 Ind. 336; 


Bene v. Brewer, 1 Pick. (Mass.) 
60. Robinson v. Miller, 1 B. Mon. 
(Ky.) 88, 2 B. Mon. 284. 
61. Johnson v. Neil, 4 Ala. 166. 
rp Milton v. Milton, 14 Fa. 


63. By commissioners see infra § 


64 Stoughton v. Leigh, 1 Taunt. 
404, 127 Reprint 889. 
65. Stoughton v. Leigh, 1 Taunt. 
404, 127 Reprint 889. 
66. McCormick v. Taylor, 2 Ind. 
Stoughton vy. Leigh, 1 Taunt. 


336. 
67. 
404, 127 Reprint 889. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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against a fraudulent assignment of dower by the 
sheriff. Where a reassignment is made on ac- 
count of a previous excessive assignment, an allow- 
ance should be made for any improvements made by 
the widow or her husband by a second marriage.®® 
- [§ 242] 8, Eviction of Doweress. Where dower 
is assigned the widow according to common right by 
the heir or by the sheriff, on a recovery against the 
heir, there is an implied warranty, and if the tenant 
in dower is impleaded by one having a paramount 
title, she may vouch and recover against the heir 
a third part of the two remaining parts of the land 
of which she is dowable.7? But a widow evicted 
of lands assigned to her as dower by title paramount 
cannot sustain an action upon the covenant of war- 
ranty of her husband, her remedy being by a new 
assignment of dower."! If the wife is endowed by 
the alienee of the husband and she is afterward im- 
pleaded, she cannot vouch the alienee to be newly 
endowed.*? Where, after an assignment of dower, 
a large part of the land descended was recovered 
from the heirs in a suit instituted against their an- 
eestor, the widow cannot retain the third which has 
been allotted to her, none of which was included in 
the recovery; there must be a reallotment, and only 
‘one third of the land saved must be assioned to 
her.78 

Where assignment is against common right. It 
has been held that, if a widow is endowed against 
common right and is evicted by paramount title of 
a part of the land so assigned to her, this gives 
her no right to be endowed anew in other lands in 
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which dower was not assigned.” But it has been 
held that when an assignment made against com- 
mon right has been avoided in a portion of the lands 
assigned by the act of the owner, as by the fore- 
closure of a mortgage given by the husband, the 
widow is restored to her original right of dower 
in such portion.”® 

[§ 243] D. Assignment by Act or A creeriont of 
Parties—1l. In General. Agreements inter partes 
constituting assignments or admeasurements of 
dower are recognized by the courts as effectual for 
that purpose where the intention is clearly mani- 
fested.7* But there can be no assignment of dower 
by agreement or specific act of the widow where it 
is not clearly manifest that such was the intention.” 
On the widow’s right to dower becoming fixed upon 
the death of the husband, the person whose duty it 
is to make the assignment may at once proceed 
to set apart to the widow her proportion of the 
estate without legal proceedings being instituted by 
either party.7* The common law recognizes such an 
assignment,’® and it is expressly authorized by 
statute in many of the states.8° But the assignment 
must be accepted by the dowress,*+ and she must 
enter upon the lJand,*? to make such assignment bind- 
ing upon her. At common law the assignment of 
dower must be absolute, unconditional, and with- 
out limitation.®* 

[§ 244] 2. Assignment by Parol. Dower may 
be assigned by parol,°* since as the widow is en- 
titled of common right nothing is required but to 
ascertain her dower, and when this is done and she 


68. Pierson v. Hitchner, 25 N. J. 
Eq. 129; Hoby v. Hoby, 1 Vern. Ch. 
218, 23 Reprint 425. 
erage ee v. Hitchner, 25 N. J. 


70. Me.—French Va Pracisunc Gaue: 


oot: .—Mantz vy. Buchanan, 1 Md. Ch. 
at Chas v. Hancock, 13 Mass. 

Miss.—Holloman vy. 
Miss. 5 
- Hng.—Longvill’s Case, 1 Keb. 743, 

83 Reprint 1218. 

71. St. Clair v. Williams, 7 Oh. Pt. 
IT, 110, 30 AmD 194 (where the court 
said: ‘The right of action on the 
‘warranty passes to the heirs, and her 
remedy is by a new assignment of 
dower’’). 

72. Bedingfield’s Case, 9 Coke 15, 
17b, 77 Reprint 753 (where it was 
said: “There is a greater privity 
when a wife is endowed of the im- 
mediate estate, which her husband’s 
heir has by descent, than when she is 
endowed by a stranger, or of another 
estate’). 

73. Singleton vy. Singleton, 5 Dana 
(Ky.) 87. 

74. French v. Pratt, 27 Me. 381; 
Jones v. Brewer, 1 Pick. (Mass.) 314. 

fa] Assignment of mortgaged 
land.—By an agreement under seal 
between the widow and the guardian 
of the heirs, the whole of one parcel 
of the husband’s land was assigned to 
her for her life, to be holden in full 
satisfaction of her dower, and sub- 
ject to all the conditions and liabili- 
ties, and with all the privileges and 
incidents of dower. The land as- 
signed proved to be’under mortgage. 
It was held that this was an assign- 
ment against common right, and that 
the widow was barred by it, as 
against an innocent purchaser of oth- 
er land of the husband. Jones v. 
Brewer,:1 Pick. (Mass.) 314. 

[b] ‘Assignment of land worth less 
than one third.—Where, in a credit- 
or’s suit to subject the real estate 
of a decedent to the payment of his 


Holloman, 5 


debts, his widow agreed to accept an 
assignment of a certain parcel of the 
property as her dower, estimated as 
being one third in value of the whole, 
consisting of several parcels, but 
this, upon a sale of the remainder, 
proved to be far less than a third in 
value of the estate, it was held that 
she was entitled to a reassignment. 
Young v. Young, 18 D. C. 248. 

75. French v. Peters, 33 Me. 396. 

76. Aikman v. Harsell, 98 N. Y. 
186; Howells v. McGraw, 97 App. Div. 
460, 90 NYS 1. 

[a] Applications: of rule.—(1) 
Where land belonging to the estate 
of decedent is actually admeasured 
by commissioners, and set apart as 
dower to the widow, and she enters 
into possession with the acquiescence 
of all persons concerned, it is not es- 
sential to the creation of a dower 
estate that there should be an order 
of court formally assigning the land 
to her as dower. Callaway v. Irvin, 
123 Ga. 344, 51 SE 477. (2) The heirs 
of a decedent agreed that the widow 
to whom dower had not been assigned 
and a daughter should occupy a resi- 
dence on the farm of decedent, and 
have the use of buildings and a part 
of the land, and that the daughter 
should receive as compensation for 
services in attending to the widow a 
specified sum a year. The widow 
needed much attention, ‘and _ the 
daughter performed her services, and 
all that was done was understood 
and assented to by all the heirs. It 
was held that the agreement was 
valid as an arrangement whereby 
the owner of a dower estate should 
receive portions of the rents for her 
dower. Kepcha v. Lowman, 249 Ill. 
118, 94 NE 102. 

77. Aikman v.. Harsell,. 98..N: Y. 
186 [aff 31 Hun 634, 5 NYCivProc 93 
and aff 63 HowPr 110]. 

78. Ark.—Hill y. Mitchell, 5 Ark. 
608. 

Conn.—Crocker v. Fox, 1 Root 227. 

Ill.—Lenfers v. Henke, 73 Ill. 405, 
24 AmR 2638. 

Ind.—Boyers v. Newbanks, 2 Ind. 


‘Mich. 22, 14 NW 684. 


388; McCormick v. Taylor, 2 Ind. 336. 
Ky.—Robinson v. Miller, 2 B. Mon. 
284; Mitchell v. Miller, 6 Dana G25 
Stevens v. Stevens, 3 Dana 371. 
Me.—Chase v. Alley, 82 Me. 234, 19 
A 397; Austin v. Austin, 50 Me. 74, 
79 AmD 597; Young v. Tarbell, 37 
Me. 509; Baker v. Baker, 4 Me. 67.7 
Mass. Shattuck v. Gragg, 23 Pick. 
88; Jones v. Brewer, 1 Pick, 314. 
Mich.—White v. Spaulding, 50 


Mo.— Orrick v. Robbins, 34 Mo. ee 

N. H.—Clark v. Muzzey, 43 N. H. 
59; Meserve’v. Meserve, 19 N. H. 240; 
Pinkham v. Gear, 3 N. H. 163. 

N. J.—Den vy. Miller, 4.N. J. L. 321; 
McLaughlin v. McLaughlin, 20 N. Je 
Eq. 190. 

N. Y.—Aikman v. Harsell, 98 N. Y. 
186; Gibbs v. Esty, 22 Hun 266; Ruth- 
erford v. Grahain, 4 Hun 796. 

Va.—Moore v. Waller, 2 Rand (23 
Va.) 418 

79. 4 Kent Comm. p 63; Park Dow- 
er pp 265, 266. 

80. See statutory provisions. 

81. Austin v. Austin, 50 Me. 74, 79 
AmD 597; Clark v. Muzzey, ASN tet 
Ee Johnson’ v. Morse, 2 N. H. 48. 

82. Boyers v. Newbanks, 2 Ind. 
388; Austin v. Austin, 50 Me. {fe rris) 
AmD 597. 

83. .Coke Litt. p 34b;, Austin v. 
Austin, 50 Me. 74, 79 AmD 597. 

[a] A conditional assignment of 
rent is not a bar of dower. Went- 
worth v. Wentworth, Cro. Eliz. 452, 
78 Reprint 691. 
eee Ala.—Johnson v. Neil, 4 tes 

Ill.—Sill v. Sill, 185 Ill. 594, 57 NE 
812; Lenfers v. Henke, 73 Ill. 405, 24 
AmR 263. 
ee ee v. Newbanks, 2 Ind. 

Me.—Austin v. Austin, 50 Me. 74, 
79 AmD 597; Curtis v. Hobart, 41 Me. 
230; Luce v. Stubbs, 35 Me. 92; Baker 
Vv. Baker, 4 Me. 67. 

oo Mass.—King v. King, 100 Mass. 

24; Draper v. Baker, 12 Cush. 288; 
anatinat v. Gragg, 23 Pick. 88; Blood 
v. Blood, 23 Pick. 80; Jones v. Brew- 
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has entered the freehold vests in her without livery 
of seizin or writing.®® 

‘[§' 245] 3. By Whom Assignment Made—a, In 
General. At common law, the heir, or whoever is 
the owner of the freehold, has the power’and the 
duty of assigning dower without referring to any 
court whatever.’® And in some jurisdictions this is 
the rule under statutes declaratory of the common- 
law rule.87 In the absence of statute otherwise 
providing,®* no one is legally competent to assign 
dower unless he has an estate of freehold,®® such 
as an heir, devisee, or grantee of the husband, or 
one who is in privity of title with him.®® The neces- 
sary freehold need not be a fee.®t And it is not es- 
sential that the tenant’s title be valid. If one in 
wrongful possession as tenant of the freehold makes 
the assignment, as the rightful tenant ought to have 
done, it will be good and binding,®? in the absence 
of fraud or collusion with the widow.°* 

[§ 246] b. Guardian. At common law an as- 
signment of dower by a guardian in socage was in- 
valid,** but a guardian in chivalry might assign 
dower, because a writ of dower lay against him. 
In the United States it is usually held that the 
ordinary guardian of a minor heir has power to as- 
sign dower,®® but the rule is otherwise in some 
states.?” 
er, Ll Pick, 314: Conant’ vy.) Little, 2 
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Va.—Moore vy. Waller, 2 Rand. (23 


[§§ 244-250 


[§ 247] ec. Infant. An infant can assign dower 
at common law and the assignment will be held 
good, subject to be corrected, if excessive, by writ 
of admeasurement of dower.®® But under some stat- 
utes it is held that an infant cannot make such an 
assignment of dower as will be binding on him when 
he reaches his majority.®® 

[§ 248] d. Joint Tenants. At common law, 
where a husband had been solely seized during cov- 
erture, and afterward conveyed or devised his land 
to two jointly, and died, one of the joint tenants 
may assign the widow dower according to common 
right so as to bind the other tenant, because he was 
compelled to do the same by law. But if one of 
them made an assignment against common right, 
as by assigning a rent out of the land, this will not 
bind the other tenant, because he was not compelled 
by law thereunto. 

[§ 249] e. Executors. Under a statute which 
provides that it shall be the duty of the heirs at law 
to assign dower, executors of a deceased husband 
who left no children had no power as such to allot 
dower in decedent’s lands to the widow.? But un- 
der a statute vesting the whole inheritance of the 
testator in the executor, he alone may assign dow- 
er.® 

[§ 250] E. Assignment in Summary Statutory 
cannot have dower assigned against 


Pick. 189. 

Mo.—Johns v. Fenton, 88 Mo. 64. 

N. H.—Meserve v. Meserve, 19 N. 
H. 240;-Pinkham v. Gear, 3 N. H. 163; 
Johnson v. Morse, 2 N. H. 48. 

N. Y.—Gibbs v. ,.Esty, 22 Hun 266; 
Squire v. Harder, 1 Paige 494, 19 
AmD 446. 

Eng.—Rowe v. Power, 2 B. & P. 
N. R. 34, 127 Reprint 520; Coke Litt. 
py 35a. 

N. B.—Lloyd v. Gillis, 37 N. B. 190. 

Ont.—Fraser v. Gunn, 27 Grant Ch. 
(U. C.) 63; Leach v. Shaw, 8 Grant 
a (U. C.) 494; Fisher v. Grace, 28 

GC, QO. B.woL2: 

bares Creditors of heirs.—A parol 
assignment of homestead and dower 
is binding on the creditors of the 
heirs, and when-an heir’s conveyance 
is set aside as in fraud of creditors, 
the widow’s rights must be protected. 
Brewer v. Brown, 268 Ill. 562, 109 NE 


264. 

85. Lenfers v. Henke, 73 Ill. 405, 
24 AmR 2638; Boyers v. Newbanks, 
2 Ind. 388. 

{a] The estate does not come 
from the agreement of the parties 
but from the law and its limits may 
be fixed by parol. Brewer v. Brown, 
268 Ill. 562, 109 NE 264. 

86. Ala.—Shelton v. Carrol, 16 Ala, 
148; Johnson v. Neil, 4 Ala. 166. 

Ark.—Menifée v. Menifee, 8 Ark. 9; 
Hill v. Mitchell, 5 Ark. 608. 

Conn.—Crocker v. Fox, 1 Root 227. 

Del.—Coulter v. Holland, 2 Del. 


330. 

Ill.—Lenfers v. Henke, 73 Ill. 405, 
24 AmR 263; Schnebly v. Schnebly, 26 
TU, a6: 

Ky.—Stevens v. Stevens, 
SUL. 

Me.—Austin v. Austin, 50 Me. 74, 
79° AmD 597; Curtis v. Hobart, 41 Me. 
230. 

Mass.—Shattuck v. Gragg, 23 Pick. 


3 Dana 


88; Jones v. Brewer, 1 Pick. 314; Co- 
nant v. Little, 1 Pick. 189. 
Mo.—Welch vy. Anderson, 28 Mo. 


2938. 
N. H.—Clark v. Muzzey, 43 N. H. 
Meserve y. Meserve, 19 N. H. 240; 
Pinkham v. Gear,” 3. IN. Ht. 163% John- 
son v. Morse, 2 N. H. 48. 
Jen v. Miller, 4 N. J. L. 370. 
N. Y.—Gibbs v. Esty, 22 Hun 269; 
Rutherford v. Graham, 4 Hun 796. 
N. C.—Sutton v. Burrows, 6 N. C. 


59; 


79. 


Va.) 418. 

{a] By adult heir.—The assign- 
ment of dower by an adult heir in 
behalf of himself and his coheirs, 
who are infants, is as binding on 
them as it is on him, provided the 
assignment be not excessive. Moore 
v. Waller, 2 Rand. (23 Va.) 418. 

{[b] By residuary legatee.—As- 
signment of dower by a residuary 
legatee is, as against him and all 
claiming under him, a foreclosure of 
all doubt as to the right of the wid- 
ow to claim her dower. Meserve v. 
Meserve, 19 N. H. 240. 

[c] Agreement for assignment by 
court without jurisdiction.—Where a 
husband had conveyed the land in fee 
and in mortgage, and there was a 
parol agreement between the grantee 
and the widow of the grantor that 
she should take her dower by the 
assignment of commissioners to be 
appointed by the judge of probate, 
and an assignment was accordingly 
thus made, it was held that the as- 
signment was valid, whether the 
grantee knew that the judge of pro- 
bate had no jurisdiction or not. Pink- 
ham v. Gear, 3 N. H. 163. 

87. Jameson y. Davis, 124 Ark. 
399, 187 SW 314. 

88. See statutory provisions. 

89. Park Dower p 265; 2 Scribner 
Dower p 75. 

“The propositions are indeed con- 
vertible, that against whomsoever a 
writ of Dower will lie, that person is 
competent to make a valid assign- 
ment, or in other words, whoever is 
compellable by writ to assign Dower 
may do it without writ.” Park Dow- 
er p 265; Coke Litt. 34b, 35a. 

90. Ill.—Pearce v. Pearce, 184 Ill. 
289, 56 NE 311; Lenfers v. Henke, 73 
Ill. 405, 24 AmR 263. 

Me.—Austin v. Austin, 50 Me, 74, 
79 AmD 597. 

N. J.—Hopper v. Hopper, 22 N. J. 
L. 715; Den y. Miller, 4 N. J. L321; 
Drost v. Hall, 52 N. J. Eq. 68, 28 A 


473. 

N. Y.—Ellicott v. Mosier, 7 N. Y. 
201; Rutherford v. Graham, 4 Hun 
796. 


Oh.—Little Miami R. Co. v. gones, 
2 Oh. Dec. (Reprint) 219, 5 WklyL 
Gaz 5. 

[a] Widow renting to tenant.— 
Where a widow in possession of the 
| real estate rents it to her tenant, she 


the tenant, but must pursue the ordi- 
nary remedy against tenants, Collier 
v. Wheldon, 1 Mo 

[b] Ontario.— The only person who 
could assign dower was the executor, 
in whom under the Devolution of Es- 
tates Act (CRev.) (St. \[Ls9 tive 1273s 
4), the whole inheritance of the tes- 
tator vested. Allan vy. Rever, 4 Ont. 
L. 309, 1 OntWR 459, 22 CanLTOce 
Notes 309. 


91. Seaton y. Jamison, 7 Watts 
(Pa.) 538. 
92. Stevens v. Stevens, 3 Dana 


(Ky.) 371; Tooker’s Case, 2 Coke 66b, 
76 Reprint 562, 567; Coke Litt. p 35a; 
Park Dower p 266; I Roper Husb. & 
W. pp 389, 390. 

93. Coke Litt. p 35a. 

94. Coke Litt. p 35a; Park Dower 
p 266; Perkins § 404. 

95. Coke Litt. p 35a. 
he Ark.—Hill v. Mitchell, 5 Ark. 
seh eees v. Newbanks, 2 Ind. 


Ky.—Robinson vy. Miller, 1 B. Mon. 
88, 2 B. Mon. 284. 
Me. —Curtis v. Hobart, 41 Me. 230; 


Young v. Tarbell, 37 Me. 509. 
os aE v. Brewer, 1 Pick. 
97. Sill v. Sill, 185 Ill. 594, 57 NE 


812; Heisen v. Heisen, 145 Ill. 658, 34 
NE 597, 21 LRA 434; Muller v. Ben- 
ner, 69 Ill. 108; Strawn v. Strawn, 50: 
Ill. 256; Bonner vy. Peterson, 44 Ill. 
2533 ein re Guernsey, 21 Ill. 443. 

98. Ind.—McCormick v. Taylor, 2 
Ind. 336. 

Ky.—Robinson v. Miller, 1 B. Mon. 
88, 2 B. Mon. 284. 

Me.—Young v. Tarbell, 37 Me. 509. 


Mass.—Jones v. Brewer, 1 Pick. 
14. 
Eng.—Gore vy. Perdue, Cro. Eliz. 


309, 78 Reprint 560. 

[a] Where some of the heirs are 
minors, and although there has been 
a partition, those who are of age may 
assign dower by deed, setting out 
metes and bounds. Den v. Miller, 
AUN: nlc Lin oa, 

99. Sill v. Sill, 185 MT. 594, 57 
NE 812; Bonner v. Peterson, 44 Ill. 
258. 

de ee COKecliLt. Dias Doees 

2. Jamescn vy. Davis, 124 Ark. 399, 
187 SW 314. 

8. Allan v. Rever, 4 Ont. L. 309, 1 
OntWR 459, 22 CanLTOccNotes 294, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 250-252] 


Proceedings ‘—1. In General. While special legisla- 
tion is essential to authorize the assignment of dower 
in summary proceedings,® summary proceedings for 
the assignment of dower are provided for by stat- 
ute in the several jurisdictions with few excep- 
tions. These statutes generally confer jurisdiction 
on courts of probate so that such assignment may 
be made in connection with, and as an incident of, 
the administration of the deceased husband’s es- 
tate.” Statutes of this character have been held 
constitutional.§ 

[§ 251] 2. Nature and Extent of Jurisdiction— 
a. In General. As the assignment of dower in sum- 
mary proceedings is contrary to the course of the 
common law, it follows that the extent of such juris- 
diction exercised by the courts on which it is con- 
ferred is strictly limited by the statutes creating 
the jurisdiction,? and no relief can be afforded or 
action taken which is not within the statute.t° Where 
the proceedings are not in conformity to the stat- 
utory requirements, they may be set aside.1! 

[§ 252] b. Right to Dower Disputed. Whether 
or not a probate court or other court exercising a 
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summary statutory jurisdiction in the assignment 
of dower may determine a contested right to dower 
depends upon the provisions of the statute.1* The 
statutes and cases fall into three general groups: 
First, where a denial of the applicant’s right to 
dower ousts the court of jurisdiction ;1° second, where 
the court has unlimited jurisdiction to make the 
assignment, and also jurisdiction, more or less com- 
plete, to determine the widow’s right to dower. 
The states which fall under this head group them- 
selves according to the extent of the jurisdiction 
exercised by the court of probate, in determining 
the widow’s right to dower. Its authority may be 
practically unlimited, determining in the one pro- 
ceeding all contests which may arise, and entitling 
the widow, by the judgment rendered, to possession 
of the premises assigned;!* or it may be limited to a 
determination of the applicant’s right to dower gen- 
erally in the estate of the deceased, in a contest be- 
tween the applicant and the personal representa- 
tives, leaving to be determined by an action of eject- 
ment, if need be, her right to dower in any particu- 
lar tract of land in the possession of a person claim- 


4. Jurisdiction of courts of pro- 
bate: 

Pe gerd mesne profits see supra § 
To award damages for detention of 

dower see supra § 222. 

5. Ala.—Barney v. Frowner, 9 Ala. 
901. 

Del.—Layton v. Butler, 4 Del. 507 
(holding that dower is a right at 
common law, but the right to have 
it assigned by a probate court is de- 
rived from the act of 1816). 

Ky.—Plummer y. Shannon, 2 Ky. 
Dec, 241. F 

Mo.—Woerther v. Miller, 13 Mo. 
A. 567 (denying power of probate 
court to assign dower). 

Mont.—In re Dahlman, 28 Mont. 
379, 72 P 750 (holding that, when a 
court is exercising its probate juris- 
diction, it has no power with refer- 
ence to any matter relating to the 
admeasurement of dower, and can 
make no orders affecting a widow’s 
dower right). 

6. See statutory provisions. 

[a] In North Carolina.—(1) Pro- 
ceedings for admeasurement of dow- 
er are classed as special proceedings 
with respect to which the clerk of the 


superior court has _ jurisdictional 
functions. Tate v. Powe, 64 N. C. 
644. (2) Such proceedings, when 


brought in the superior court, out of 
term time, are proceeded with by the 
elerk at once, the court acting 
through him and his action being a 
part of his duties as clerk of the 
court. If issues of fact are not 
raised, and there is no appeal from 
his decision on questions of law, he 
carries the proceedings to a conclu- 
sion. If issues of fact are raised he 
transfers the case to the civil issue 
docket for trial at the ensuing term 
of court. Either party may appeal at 
once to the judge from his degision 
of a question of law, and the ques- 
tion of fact or of law having been 
settled, the clerk, as clerk of the 
court, takes notice of it, and it be- 
comes his duty to move forward upon 
such decision of the court or findings 
of the jury in the further disposition 
of the proceedings, unless, in his fur- 
ther action, he should decide ques- 
tions of law which are excepted to by 
one of the parties, in which case a 
further appeal may be taken to the 
judge as before. Brittain v. Mull, 91 
N. C. 498. (8) A proceeding for dower 
being a special proceeding, the sum- 
mons must be made returnable be- 
fore the clerk rather than before the 
judge. Felton v. Elliott, 66 N. C. 195. 
(4) Affirmative relief cannot be grant- 
ed defendant, and therefore a coun- 
terclaim cannot be set up. Vance v. 


Vance, 118 N. C. 864, 24 SE 768. 

7. Ark.—Jameson v. Davis, 124 
Ark. 399, 187 SW 314; Kendall v. 
Crenshaw, 116 Ark. 427, 173 SW 393; 
Carter v. Younger, 112 Ark. 483, 166 
SW 547; Hilliard v. Hilliard, 50 Ark. 
34, 6 sw 326; Jones v. Jones, 28 Ark. 
ALOE 
* Towa.—Shawhan v. Loffer, 24 Iowa 
O17; 

Mass.—Sheafe v. O’Neil, 9 Mass. 9 
(where it is stated that there is no 
statute expressly giving the judges 
of probate jurisdiction to assign dow- 
er, but there being indirect references 
in the statutes seeming to contem- 
plate such jurisdiction, it has long 
been exercised, and has become set- 
tled) 

Nebr.—Tyson v. Tyson, 71 Nebr. 
438, 98 NW 1076. 

, N. J.—In re Stengel, 88 N. J. Eq. 
31.5; LOZ SAT cee 

Tenn.—Rhea_v. Meridith, 6 Lea 
605; Spain v. Adams, 3 Tenn. Ch. 319. 

Vt.—Danforth v. Smith, 23 Vt. 247 
<holding that the probate courts have 
exclusive jurisdiction of the assign- 
ment of dower). 

And see nee §§ 251-273. 

[a] Settlement of executor’s ac- 
count.—A probate court may consid- 
er and pass upon a question of dow- 
er, where it becomes necessary in the 
adjustment or settlement of an exec- 
utor’s account. Matter of Gordon, 68 
App. Div.-388, 74 NYS 259 [mod on 
other grounds 172 N. Y. 25, 64 NE 
753, 92 AmSR 689]. 

8. Hilliard v. Hilliard, 50 Ark. 34. 
6 SW 326. 

9. See infra note 10; and infra § 


10. Milton v. Milton, 14 Fla. 369; 
Craig v. Barker, 4 Dana (Ky.) 600. 

11. Barney v. Frowner, 9 Aia. 901. 

12. See statutory provisions. 

[a] Mississippi decisions prior to 
the abolition of probate court see 
Jiggitts v. Jiggitts, 40 Miss. 718; 
Jiggitts v. Bennett, 31 Miss. 610; 
Pickens v. Wilson, 21 Miss. 691; Bis- 
land v. Hewett, 19 Miss. 164; Ware v. 
Washington, 14 Miss. 737; James, v. 
Rowan, 14 Miss. 393; Holloman vy. 
Holloman, 138 Miss. 559; Farmers’, 
ete., Bank v. Tappan, 13 Miss. 112; 
Randolph v. Doss, 4 Miss. 205. 

13. See cases infra-this note. 

[a] Maine.—(1) Where a person, 
claiming under the heirs, appeared 
and denied the widow’s right to dow- 
er, on the ground that dower had al- 
ready been assigned to her, and con- 
tended that the fact that part of the 
lands so assigned had been taken 
from her by, paiamount title did not, 
under the circumstances of the case, 
entitle her to a reassignment, it was 


,;held that the probate court was de- 
prived of jurisdiction. .Freneh v. 
Crosby, 23 Me. 276. (2) But under 
a statute which provides that ‘the 
Judge of Probate may assign dower 
to the widow in lands of which her 
husband died seized; where her right 
of dower is not disputed by the heirs 
or devisees,’ the heirs or devisees 
or persons claiming under them can 
alone dispute the widow’s right so as 
to deprive the court of jurisdiction. 
Persons claiming title to the lands 
other than through the heirs or de- 
visees are without such authority. 
Barton v. Hinds, 46 Me. 121, 123. (3) 
But the question as to whether the 
widow was lawfully married to the 
deceased seems to have been regarded 
as properly adjudicated by the judg- 
ment of the probate court. Bent v. 
Weeks, 44 Me. 45. 

b] Michigan.—Where the assign- 
ment of dower by proceedings in the 
probate court was collaterally at- 
tacked, and the record of the probate 
court failed to show that an applica- 
tion was made, it was held that the 
proceedings were void. It is said in 
the opinicn that the probate court is 
without jurisdiction to take cogniz- 
ance of the matter until an applica- 
tion is filed stating jurisdictional 
facts, among which, under the stat- 
ute, it must be alleged that the wid- 
ow’s “right to dower is not disputed 
by the heirs or devisees, and that she, 
or some other person interested in the 


land, wishes it set apart.” King v. 
morta 67 Mich. 194, 211, 34 NW 
[c] Nebraska.—(1) Under the 


statutes of this state the county 
court has jurisdiction to assign dow- 
er only when the right to dower is 
not disputed by the heirs and de: 
visees, or any persons claiming un- 
der them or either of them. Swohe 
v. Marsh, 73 Nebr. 331, 102 NW 619; 
Tyson v. Tyson, 71 Nebr. 438, $8 NW 
1076; Clemons vy. Heelan, 52 Nebr. 287, 
72 NW 279. (2) In order to oust the 
court of jurisdiction, the right of the 
applicant to dower must be disputed 
by presenting an issue of fact, which, 
if established by proof, would defeat 
her claim. Tyson v. Tyson, ‘supra; 
Guthman y. Guthman, 18 Nebr. 98, 24 
NW 4385. (38) The court is not de- 
prived of jurisdiction because the ap- 
plication fails to state that the wid- 
ow’s right to dower is not disputed, 
although such an allegation is prop- 
er. To oust the court of jurisdiction, 
the parties contesting the widow’s 
claim must affirmatively dispute her 
right. Serry v. Curry, 26 Nebr. 353, 
42 NW 97. 
14. See cases infra this note. 


548 [190.J.] 


ing adversely ;® or it may be regulated by specifi- 
cally enumerating in the statute, what facts must 
be proved in the probate court before the widow 
shall be entitled to an assignment of dower. 
such a statute, the determination of the court upon 
such questions, and also its determination of the 
boundaries of the dower assigned, when unappealed 
from, becomes binding on all parties to the proceed- 
ing; but all questions not specifically enumerated 
in the statute are left to be adjudicated in another 
court, having competent jurisdiction, and the par- 
ties will not be bound by any attempted determi- 
nation of such questions by the probate court;1® 
third, where the court has no jurisdiction to deter- 
mine the widow’s right to dower, but has full juris- 
diction to make the assignment, 
' whether such right is contested or not. 


[a] In Alabama the statute con- 
templates a contestation of the wid- 
ow’s right of dower, and provides the 
necessary means for ascertaining it. 
For this purpose, the heir, and the 
tenant of the freehold, 2re to be no- 
tified of the application, and ynay con- 
test the right, and finally, if decided 
in favor of the widow, the statute di- 
rects the sheriff to put her in pos- 
session. This is not a mere legal 
investiture of the title, leaving her 
to obtain the possession by suit, if 
not voluntarily yielded, but-a pos- 
session in fact as well as in law. Bar- 
ney v. Frowner, 9 Ala. 901. 

' [b] In Arkansas.—(1) The juris- 
diction of the probate court to as- 
sign dower cannot be defeated by a 
denial that the widow is entitled 
thereto, or by an allegation that she 
has relinquished her dower by agree- 
ment of separation. Carter v. Young- 
er, 112 Ark. 483, 166 SW 547. (2) 
Where the answer alleged that the 
widow and her husband entered into 
an. agreement of separation, the pro- 
bate court had jurisdiction only to 
determine whether the separation 
agreement had been abrogated, and, 
if abrogated, it could award dower, 
but it could not determine whether 


the separation agreement was fair; 


and just. Carter v. Younger, supra. 
(83) Where one person petitions for 
allotment of dower and another in- 
tervenes claiming to be the widow, 
the proceeding does not involve title 
to the real estate, and is within Kir- 
by Dig. § 2720, authorizing probate 
courts to allot dower. McGaugh v. 
Mathis, 131, Ark. 221, 198 SW 1147. 

{c] In Delaware.—The orphans’ 
court’ has complete jurisdiction to 
assign dower, and in the exercise of 
such jurisdiction may determine 
questions, whether legal or equitable, 
involved in a contest of the widow’s 


chs Farrow v. Farrow, 1 Del. Ch. 
457 
{d] In Kentucky.—(1) The coun- 


ty court formerly had jurisdiction 
summarily to allot dower to the wid- 
ow only when there was no dispute 
as to her right to such an allotment. 
The statute prescribed no mode of 
trying questions of right, nor gave 
jurisdiction to pronounce any judg- 
ment on such questions. Stevens v. 
Stevens, 3 Dana 371; Rintch v. Cun- 
ningham, 4 Bibb 462. See Taylor v. 
Lusk, 7 J. J. Marsh 636 (jurisdiction 
to assign dower in slaves). (2) The 
court was without jurisdiction when 
the heirs denied the legality of the 
applicant’s marriage (Garris v. Gar- 
ris, 7 B. Mon. 461; Williams v. Wil- 
liams, 1 J. J.. Marsh. 105), (3) or 
asserted that she abandoned the de- 
ceased during her marriage with him 


(Garris vy. Garris, 7. B. Mon. 461; 
Murphey v. Murphey, 7 B. Mon. 232). 
(4) Under Code Ciy. Pr., § 549, ecoun- 


ty courts have not only the right to 
assign dower, but jurisdiction to de- 


termine the right of a petitioner for | 
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irrespective of 
Where this 


Gowers»: Lawson v. Johnson, 7 Ky. 
Op. 19 

{e] In Rhode Island.—The statute 
giving jurisdiction to assign dower 
to courts of probate contains no limi- 
tations upon the extent of the juris- 
diction, and it is held that courts of 
probate have the same power to set 
off dower as courts of common law, 
and may, to the same extent, deter- 
mine questions involving the wid- 
ow’s right. Eddy v.! Moulton, 13 R. 
T. 105; Gardner v. Gardner, 10 R. I 
217. 

{f] In South Carolina.—The stat- 
ute giving the probate court juris- 
diction does not limit it to cases 
where the widow’s right to dower is 
undisputed. The court has power 
to determine issues of fact and law, 
involving such right, and thus may 
inquire if the widow has made a val- 
id release of dower. The objection 
that issues of fact are raised by the 
evidence, whizh should be determined 
by a jury, and that the statute does 
not authorize a jury in the probate 
court, is not sufficient to deprive the 
court of jurisdiction, as the statute 
provides a method by which an ap- 
peal may be taken and a jury trial 


had. ‘Tibbetts v. Langley Mfg. Co., 
12 S. C. 465; Stewart v. Blease, 4S. C. 
BY 

15. Henderson y. Chaires, 25 Fla. 


26, 6 S 164 (where it was intimated 
that questions as to the right of the 
applicant to have dower set out of 
any particular piece of land are not 
within the jurisdiction of the court, 
not being questions in which the 
personal representatives have any 
concern or any right to represent 
those who have). 

16. Hall v. Pierson, 63 Conn. 332, 
28 A 544; Hewitt’s App., 538 Conn, 24, 
1 A 815: Selleck v. Selleck, [eit An: 
Grews v. Andrews, 8 Conn. 86 note 
(a)]. But see Carter’s App., 59 Conn. 
576, 22 A 320 [expl Hall v. Pierson, 
63 Conn. 332, 128 A 544] (where it 
was held that a court of probate, 
although it has not general equity 
jurisdiction, must enforce an election 
when the question arises in settle- 
ment of an estate). . 

17. Hyde v. Hyde, 4 Wend. (N. Y.) 
630; Parks v. Hardey, 4 Bradf. Surr. 
QNBEYA S05; 

18. Wood v. Seely, 32 N. Y. 105; 
Rutherford v. Graham, 4 Hun (N. Y.) 
796; Jackson y. Churchill, 7 Cow. 
(N. Y.) 287, 17 AmD 514; Jackson v. 
Dewitt, 6 Cow. (N. Y.) 316; Jackson 
v. Waltermire, 5 Cow. (N. Y.) 299; 
Jackson v. Randall, 5 Cow. (N. Y.) 


168. : 
{a] As a consequence of this rule, 
the widow after assignment should 


sue for the specific portion assigned 
to her, and not for an undivided 
third of the premises. Ward vy, Kilts, 
12 Wend. (N. Y.) 137; Borst v. Grif- 
fin, 9.Wend. (N. Y.) 307. 

19. Ala.—Morgan vy. Hendren, 102 
Ala. 245, 14 S 540; Benagh vy. Turren- 


r§§ 252-253 


doctrine prevails, it is the duty of the court having 
the summary jurisdiction, to assign dower in accord- 
ance with the application, assuming that the widow 
has a right to be endowed of the lands therein de- 
Any contest over such right must be de- 
termined in another court and by a separate ac- 
If, after dower has been assigned, the widow 
is put to her action of ejectment, and is successful, 


has fixed the boundaries of her 


dower. This, and only this, has become res judicata 
by the assignment proceedings.1§ 

Husband Not Seized at Time of 
Death. The seizin of the husband at the time of his 
death is generally a requisite to the exercise of ju- 
risdiction by probate courts,1® even in the absence 
of express statutory provision to that’ effect, the 
probate court not being well adapted to the determi- 


tine, 60 Ala. 557; Snodgrass v. Clark, 
44 Ala. 198; Thrasher v. Pinckard, 23 
ate 616; Nance v. Hooper, 11 Ala. 
Conn.—Deforests’ App., 1 Root 50. 
Fla.—Henderson v. Chaires, 25 Pla. 
26, 6 S 164. 


Ky.—Rintch v. Cunningham, 4 


Ph ae Md Ve Crosby.) "228: “te: 
Mass. —Raynham v. Wilmarth, 13 
) Mass. 


pees. 414; Sheafe v. O’Neil, 


Miss.—Jiggitts v. Bennett, 31 Miss. 
610; Bisland v. Hewett, 19 Miss. 164; 
James v. Rowan, 14 Miss. O98; Hollo- 
man y. Holloman, 13 Miss. 559: Farm- 
ers’, etc., Bank v. Tappan, 13 Miss. 


112. 
N. H.—Fisk vy. Eastman, 5 N. H. 
240; Pinkham vy. Gear, 3 N. H. 163. 
N. Y.—Wood v. Seely, 32 N. Y. 105; 
eres: v. Hardey, 4 Bradf. Surr. 


ie I. Eddy v. Moulton, 13 R. I. 

{a] Collateral attack on assign- 
ment.—An assignment of dower made 
by the probate court, out of lands 
of which the husband did not die 
seized, was void, and can be collater- 
ally attacked. Fisk v. Eastman, 5 
N. H. 240. 

[b] Mortgaged lands.—Where a 
mortgage of real estate is held to 
pass the title to the mortgagee, the 
probate court has no jurisdiction to 
assign dower out of mortgaged lands 
to the widow of the deceased mort- 
gagor, as he did not die seized of 
such lands. Sheafe v. O’Neil, 9 Mass. 
9; Raynham v. Wilmarth, 13 Metce. 
(Mass.) 414; Pinkham yv. Gear, OnONG 
Fa Goe Eddy v.. Moulton, 13 R. I. 105. 
But compare Henry’s Case, 4 Cush. 
(Mass.) .257 (where it was held that 
if the mortgagor died in possession 
of the mortgaged land, there was 
sufficient seizin to sustain the juris- 
‘diction of the probate court). 

[c] In Pennsylvania (1) the or- 
phans’ court formerly had exclusive 
jurisdiction of the assignment of 
statutory dower, consisting of a dis- 
tributive share in the deceased hus- 
band’s estate in cases, where the hus- 
band died seized and left no will. 
Tatham v. Ramey, 82 Pa. 130; Taylor 
v. Birmingham, 29 Pa. 306; Thomas 
v. Simpson, 3 Pa. 60; Stilson v. 
Fought, 3 LuzLegObs 118. (2) This 
exclusive jurisdiction of the orphans’ 
court has been taken away by statute 
and the widow may file her bill in 
equity in the common pleas court for 
partition. Brown’s App., 84 Pa. 457; 
Gourley v. Kinley, 66 Pa. 270. (3) 
Formerly where the husband left a 
will and the widow elected to take 
her dower at common law, her rem- 
edy was exclusively in the court of 
common pleas. Shaffer v. Shaffer, 50 
Pa. 394; Bradford v. Kent, 43 Pa. 474. 
(4) But a statute subsequently enact- 
ed gave jurisdicticn to the orphans’ 


— 
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nation of contests likely to arise where the land 
is held by a person adversely to the husband.”° 

[§ 254] d. Equitable Jurisdiction Necessary to 
Complete Adjustment—(1) In General. Should the 
powers of a court of equity be required completely 
to adjust the rights and interests of parties in such 
a case, resort must be had to such a court.*+ But 
the mere fact that a portion of the property in 
which dower is asked to be assigned to the widow 
was the homestead of the deceased husband in his 
lifetime does not of itself necessitate a resort to 
the court of equity. 

[§ 255] (2) Where Husband Has Equitable 
Title Only. Where the husband was not the holder 
of the legal title, but was the equitable owner of 
of the lands, the summary jurisdiction for assign- 
ment of dower cannot be invoked.?* 

[§ 256] (8) Where Assignment Cannot Be 
Made by Metes and Bounds. When, because of im- 
provements placed on the land, or for any other rea- 
sons, an assignment by metes and bounds would be 
inequitable, and a sum of money should be awarded 
in lieu of dower, the court of probate has been held 
to have no jurisdiction, it not being well fitted to 
adjust the rights between the parties; and a court 
of equity is the only court having jurisdiction.** 

[§ 257] (4) Where Widow Has Assigned Right. 
There is no summary jurisdiction to assign dower 
in favor of a person to whom the widow had as- 
signed her right, such right being personal to the 
widow, and her assignment operating as an equit- 


court, in such case on the applica- 
tion of the widow or any one inter- 
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98 Ala. 144, 11 S 750, 39 AmSR 19, 
18 LRA 425; Tygh v. Dolan, 95 Ala. 
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able assignment only.?5 

[§ 258] e. Where Land Alienated by Heirs. 
The probate ‘court will not lose jurisdiction because, 
before the application for admeasurement is made, 
the land has been alienated by the heirs.?® 

[§ 259] f. Where Lands Were Held in Com- 
mon. Where one of two tenants in common dies, 
his wife’s remedy for her dower is by a plenary 
action, as the orphan’s court has no jurisdiction 
over the surviving tenant in common, but only over 
the heirs under the intestate laws.?7 

[§ 260] g. Where Lands Lie Outside of State 
or County. The courts of one state are without 
jurisdiction to assign dower in lands situated in 
another state;?® and in the absence of a statute di- 
recting otherwise, a probate court has no jurisdic- 
tion to assign dower in any county other than 
where it is situated.2® But in order to avoid mul- 
tiplicity of suits it is sometimes provided that pro- 
ceedings having been instituted in one county, all 
the dower to which the widow is entitled must be 
assigned in the single proceeding.*° 

[§ 261] h. Equitable Defenses and Counter- 
claims. Courts exercising jurisdiction in summary 
proceedings for the assignment of dower are with- 
out ‘equity jurisdiction, but must proceed accord- 
ing to the rules of law.*t Accordingly equitable de- 
fenses will not be considered even though the court 
has more or less jurisdiction to determine the wid- 
ow’s right to dower; if her right is good at law, 
her dower will be assigned, and contest concerning 


674, 14 SE 107. 
26. 


ested, to award an inquest to make 
partition, and to decree the allot- 
ments made, or, in case of refusal 
to accept, to order a sale, and secure 
the interest of the widow and all oth- 
ers interested in the same manner 
and with like force and effect as is 
now provided by law in the parti- 
tion of the real estate of persons dy- 
ing intestate. Neeld’s App., 70 Pa. 
113. (5) Where lands are held by a 
person in adverse possession, the 
remedy is by an action for dower in 
the common-law courts. Eyans v. 
Evans, 29 Pa. 277; Galbraith vy. Green, 
13 Serg. & R. (Pa.) 8&5. 

20. Sheafe v. O’Neil, 9 Mass. 9, 
12 (where Sewall, J., said: ‘But, in 
contested cases, and especially where 
the intestate was not, at his death, 
the tenant of the fee, where his heirs 
have no interest or concern in the 
assignment of dower; and where 
Strangers, not presumed to be conu- 
sant of the proceedings in the Pro- 
bate Court, have the whole interest 
and property, subject to the claim of 
dower; where the probate court is 
incompetent to any other purpose of 
partition,—a jurisdiction to assign 
dower would be as inexpedient as it 
is unnecessary’’). 

21. Godwin v. King, 31 Fla. 525, 
sues 108; Milton v. Milton, 14 Fla. 
369. 

22. Godwin v. King, 31 Fla. 525, 13 
S 108. 

23. Hawkins v. Page, 4 T. B. Mon. 
(Ky.) 136 (holding that an assign- 
ment of dower by the county court, 
out of lands whereof the husband 
was possessed only of an equitable 
title, was void and open to collateral 
attack); Efland v. Efland, 96 N. C. 
488, i SE 858 (holding that,. where 


an action was brought by a widow, 


alleging that the legal title to cer- 
tain land was in deferdants, but that 
they held in trust for her deceased 
husband, and asking that they be de- 
clared trustees and that her dower 
be assigned in the land, the superior 
court in term, and not the clerk, had 
jurisdiction). 

24. Morgan v. Hendren, 102 Ala. 
245, 14 S 540; Sanders v. McMillian, 


269, 10 S 837; Sheppard v. Sheppard, 
87 Ala..569, 6 S 275; Wood v. Morgan, 
56 Ala. 397; Irvine v. Armistead, 46 
Ala. 363; Thrasher v. Pinckard, 23 
Ala. 616; Beavers v. Smith, 11 Ala. 
20; Barney v. Frowner, 9 Ala. 901. But 
see Taylor v. Bentley, 3 Redf. Surr. 
(N. Y.) 34 (where the surrogate as- 
sumed jurisdiction to assign a por- 
tion, in lieu of dower, out of surplus 
moneys on foreclosure of a mort- 
gage). 

fa] and charged with trust.— 
When it appears that the lands, in 
which an allotment of dower is 
sought, are chargeable with a trust 
in favor of the husband’s children by 
a former marriage, on account of 
moneys belonging to their mother’s 
statutory estate, which were invest- 
ed or used by him in the purchase 
of the lands, an assignment by metes 
and bounds would be unjust, and the 
court should decline jurisdiction, 
leaving the parties to their reme- 
dies in equity; but the mere asser- 
tion of such a claim by the heirs, 
without any evidence to support it, 
does not require the court to dismiss 
the petition. Sheppard v. Sheppard, 
$7, Ada (6605767892275. 

{b] Assignability by metes and 
bounds.—The admitted fact that ‘‘the 
dwelling-house on said land, with the 
ground covered by its yards, are (is) 
worth three fourths of the value of 
the entire property,” does not show 
that dower cannot be assigned by 
metes and bounds, and, alone, will 
not oust the probate court of juris- 
diction. Humes v. Scruggs, 64 Ala. 
40 


[ec] A statute directing the pro- 
bate court to decline jurisdiction of 
an application to assign dower in 
land aliened by the husband, where 
an assignment by metes and bounds 
would be unjust from improvements 
made by the alienee, does not pre- 
elude such court frcm exercising ju- 
risdiction where the alienee had made 
improvements, provided that an as- 
signment by metes and bounds can 
be justly made. Carswell v. Spencer, 
44 Ala. 204. 

25. Parton vy. Allison, 109 N. C. 


Weaver v. Sturtevant, 12 R. I. 


27. Evans v. Evans, 9 Pa. 190; 
in rey Helly 96 Pa. Abirrebrowneews 
Adams, 2 Whart. (Pa.) 188; Romig’s 
App., 8 Watts (Pa.) 415; Evans v. 
Hvans, 4 PaLJR 478, 3 PaLJ 231; 
Sate v. Fought, 3 LuzLegObs (Pa.) 

28. Kendall v. Crenshaw, 116 Ark. 
427, 173 SW 398. 

29. Crabtree v. Crabtree, 5 Ark. 
638. And see Adams y. Barron, 13 
Ala. 205 (where a single tract of 
land lay in two counties, but the 
court found it unnecessary to decide 
the question). 

[a] In Georgia where notice was 
given of an application for dower 
and of the hearing in a county ad- 
joining that to which the return of 
the commissioners would be made, 
and the commissioners made return 
to the proper court, a judgment en- 
tered thereon is not void on the 
ground that the judge was sitting at 
chambers outside his circuit when 
the appointment was made. Cook vy. 
Cook, 138 Ga. 88, 74 SE 795. 

30. Askew v. Bynum, 81 N. CG. 
350 (where proceedings for the as- 
Signment of dower, instituted and 
determined in the county of the de- 
ceased husband’s last residence, were 
held to be a bar to subsequent pro- 
ceedings for the same purpose in an- 
other county to affect lands therein 
located, although the assignment in 
the first proceedings was made on 
the basis of the lands located in the 
one county alone). 

[a] In New Jersey, where lands 
of decedent lie in one county, appli- 
cation by the executors for the as- 
signment of dower and appointment 
of commissioners. is made to the or- 
phans’ court, and when lands lie in 
two or more counties, to the ordi- 
nary, who may set aside the report 
of the commissioners, appoint new 
commissioners, or refer to a master, 
or dower may be admeasured by the 
court. In re Stengel, 88 N. J. Eq. 


315, 102 A 21. 
Martin, 22) Ata.; 


537. 


81. Martin v. 
86; Gardner vy. Gardner, 10 R. I. 
211. 
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equitable bars to her right will be left for future 
determination in a court having jurisdiction.*? 
Counterclaims cannot be entertained.**: By statute, 
a broader jurisdiction is sometimes conferred.** 

[§ 262] i. Pendency of Proceedings in Another 
Court. Pendency of partition proceedings in an- 
other court, in which proceedings the widow is a 
party, has been held not to oust the probate court 
of jurisdiction to assign dower. If, in the race of 
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diligence, she can procure the admeasurement of 
her dower before ‘the partition proceedings are ripe 
for a decree of sale, she is legally entitled to the 
fruits of such diligence.*® But where the object of 
the pending and of the proposed action is the same, 
namely, to assign dower, and where, for that pur- 
pose, the probate court has concurrent jurisdic- 
tion with other courts, the court where the action 
is first brought will obtain exclusive jurisdiction of 
the case.°° 

[§ 263] j. Consent to Jurisdiction. If the 
court has no jurisdiction of the subject matter, con- 
sent of the parties will confer no jurisdiction; and 
where the parties have done no more than to agree 
that the court may decide the controversy between 
them, neither will be bound by the judgment.*’ If, 
however, the court not only” assigns the dower, but 
the assignment is ,acquiesced in by the parties after 
it is made, and is acted upon by them, then such 


[§§ 261-266 


assignment will become binding, for it is lawful for 
the tenant of the freehold to assign dower himself 
without recourse. to the court, and if the assign- 
ment made by the court is ratified by him and 
assented to by the widow, it is immaterial that the 
court acted without jurisdiction.*® 

[§ 264] 3. Objections to Jurisdiction. Although 
the court is without jurisdiction to make the as- 
signment, a person on whose application the court 
acted cannot be heard afterward to object that 
the court was without authority.®*® 

[§ 265] 4. Proceedings for Assignment—a. In 
General. Proceedings in the probate court for the 
assignment of dower are legal, as distinguished from 
equitable,*® and such courts must proceed with the 
powers conferred on them as courts of law.t! The 
proceedings must be in strict conformity with the 
statutes conferring jurisdiction.* 

[§ 266] b. Application, Under statutes au- 
thorizing an admeasurement of dower by a 
court of probate in connection with the adminis- 
tration of a decedent’s estate, application for such 
admeasurement is usually required to be made by 
the widow or heirs, or someone having a legal in- 
terest in the lands.4* It cannot be made by the ad- 
ministrator,** nor by one to whom the widow has as- 
signed her dower.*® The application must state all 
the jurisdictional facts; ** but it may be sufficient 


32. Ala.—Martin v. Martin, 22 Ala.|to her. Hyde v. Hyde, 4 Wend.|ham v. Gear, 3 N. H. 163. 
86. See also Sheppard v. Sheppard, |(N. Y.) 630. 39. Adams v. Barron, 13 Ala. 205. 
87 Ala. 560, 6 S 275 (where there was {e] Contract of settlement after 40. Martin v. Martin, 22 Ala. 86; 


an equitable contest rendering an as- 
signment by metes and bounds un- 
just, and it was held that the court 
_of probate should decline jurisdic- 


from 


divorce.—The question as to wheth- 
er the applicant, after being divorced 
the deceased, 
contract with him by which her dow- 


Willock v. Willock, 29 een ila 73 
A 817; Gardner v. Gardner, 10 R. Ife 
211: Bx p. Wallace, 73 S.°C. 109, 52 
SE 873. See also supra §§ 254-257, 286. 


entered into a 


tion). i er was barred, is not within the ju- 41. Gardner y. Gardner, 10 Ri I. 
Conn.—Hall v. Pierson, 638 Conn. | risdiction of the probate court to de-| 211. 

822, 28 A 544; Hewitt’s App., 53 Conn.|termine. Hall v. Pierson, 63 Conn. 42. Thrasher v. Pinckard, 23 Ala. 

24, 1 A 15; Selleck v. Selleck, 8 Conn. | 332, 28 A 544. 616; Martin v. Martin, 22 Ala. 86; 

85 (note). 33. Taylor v. Bentley, 3 Redf.|Goodman y. Moore, 22 Ark. 191. 


. J.—In re Fritt, 32 N. J. Eq. 293. 


Surr. (N. Y.) 34; Vance v. Vance, 118 


43. Shelton v. Carrol, 16 Ala. 148; 


N. Y¥.—Hyde v. Hyde, 4 Wend.|N. C. 864, 241 SE 768. Greatheaa’s App., 42 Conn. 374; Stev- 
630; Taylor v. Bentley, 3 Redf. [a] Equitable counterclaim for/ens v. Stevens, 2 Dana (Ky.) 428; 
Surr. 34. money due estate-——The surrogate | Shield v, Batts, 5 J. J. Marsh. (Ky.) 

R. I1.—Gardner vy. Gardner, 10 R. I.| has no jurisdiction to allow, as an| 12; Jackson v. Aspell, 20 Johns. (N. 
211. : equitable counterclaim, sums of mon-| Y.) 411. 

[a] Application of rule.——The|ey due from the widow to her hus- 44, Shield v. Batts, 5 J. J. Marsh, 
court has no jurisdiction to go into} band’s estate, in an application by | (Ky.) 12. 
an inquiry as to whether the lands] the widow for-an appointment of her 45. Parton vy. Allison, 109 N. C. 


in which dower is claimed were pur-| dower right in 


surplus moneys re- 


674, 14 SE 107 (holding that the as- 


‘chased by deceased with money ob- 
tained by him from a woman with 
whom, after a voluntary separation 
between him and demandant, he had 
contracted a supposed marriage, and 
with whom, as his lawful wife, he 
lived until his death. Martin v. Mar- 
tin, 22 Ala. 86. 

[b] Equitable estoppel of widow. 
—A purchaser of land under guard- 
jan’S sale attempted to contest the 
widow’s right to dower on the ground 
of equitable estoppel, she having rep- 
resented to him, before he made the 
purchase and paid his money, that 
she claimed no dower in the property 
and that he would get a title free 
from such claims. But it was held 
that the probate wouid not try and 
determine the equitable title. Hew- 
itt’s App., 53 Conn. 24, 1A 815, 

{e] Antenuptial settlement.—(1) 
The court has no jurisdiction to con- 
sider an antenuptial contract which, 
whether sufficient or not in equity, 
is not a legal bar. Ine Te. sHirits, 
32 N. J. Eq. 293; Gardner v. Gardner, 
WOES lt 2 tikes (2) The party seeking 
to avail himself of such a bar will be 
left to his recourse to equity for 
relief. In re Fritt, supra. 

[d] Postnuptial settlement.—There 
can be no inquiry as to whether a pe- 
cuniary provision by the husband in 
lieu of dower is a bar. All defenses 
to the widow’s claim of dower must 
be set up when she brings her action 
for the recovery of the part assigned 


maining after satisfying the lien of 
‘the mortgage by foreclosure sale. 


Taylor v. Bentley, 3 Redf. Surr. (N. 
Y.) 34. 
34. See statutory provisions. 


[a] Under the statutes of Dela- 
ware the orphans’ court is given 
complete jurisdiction cver dower, and 
it may determine equitable as well 
as legal questions. Farrow v. Far- 
row, Ll Del, Ch... 4 

35. In re Sipperly, 44 Barb. (N. Y.) 
370; Matter of Hughes, 3 Redf. Surr. 
(CN. Y.) 18; Rex v. Rex, 3 Serg. & R. 
(Pa.) 5338: 

36. Hilliard v. Hilliard, 50 Ark. 
ae ae SW 326; Witte v. Clarke, 17 


‘Tay Suit to foreclose mortgage.— 
Where an action is commenced in the 
common pleas to foreclose a mort- 
gage on realty and a notice of lis 
pendens is filed, the probate court 
has no jurisdiction of a petition by 
the widow of a former owner for 
dower therein, as the common pleas 
and the probate courts have concur- 
rent jurisdiction in cases of dower 
and the one first obtaining jurisdic- 
tion of the subject matter must ad- 
judicate it. Witte v. Clarke, 17 S. C. 
313 


37. James v. Rowan, 14 Miss. 393; 
Holloman y. Holloman, 13 Miss. 559. 
88. Wood. vy. Lee, 5 TB. Mon. 
(Ky.) 50; Robinson v. Miller, 
Mon. (Ky.) 88, 2 B. Mon. 284; Draper 
v. Baker, 12 Cush. (Mass.) 288; Pink- 


De 


signee of the widow must apply to 
a court of equity ror the admeasure- 
ment of dower). 

46. McLeod vy. McDonnel, 6 Ala. 
236; Spinning v. Rowland, 7 Blackf. 
(Ind.) 7 (demand on defendant for 
assignment of dower); King v. Mer- 
ritt, 67 Mich. 194, 34 NW 689; Serry 
v. Curry, 26 Nebr. 3538, 42 NW 97. 

{a] Sufficiency of petition.—(1) A 
petition by a widow for allotment of 
dower, which alleges that her hus- 
band died a citizen of the county, 
possessed of personal property de- 
seribed, that she is entitled to a 
third thereof, and that the executors 
have refused to assign dower, states 
facts vesting jurisdiction in the pro- 
bate court to allot dower under Kir- 
by Dig. § 1340. Carter v. Younger, 
112 Ark. 483, 166 SW) 547. ..(2) In 
Michigan it is necessary to allege: 
First, the residence of the widow; 
second, that she is a widow; third, 
that the estate in which she asks to 
be endowed is that of her deceased 
husband of which he died seized; 
fourth, that her right to dower is 
not disputed by the heirs or devisees; 
fifth, that she or some other person 
interested in the land wishes it set 
apart. King v. Merritt, 67 Mich. 194, 
34 NW 689. (3) In Nebraska it is held 
that the failure to allege that the 
right to dower is not ‘disputed by 
heirs or devisees” will not deprive 


the court of jurisdiction. Serry v. 
‘Curry, 28 Nebr. 353, 361, 42 NW 97 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 266-271] 


if the jurisdictional facts appear from the applica- 
tion, although not expressly alleged.4? 

[§ 267] c. Notice—(1) Necessity. While there 
are decisions which hold that an assignment of 
dower in summary proceedings, without notice of 
the application for assignment being given, is 
valid,*® the statutes authorizing this mode of as- 
signing dower are very generally held, either by 


reason of express provision or by judicial construc- - 


tion, to require the giving of due notice of the ap- 
pheation for assignment to the persons interested 
in decedent’s estate, and a compliance with this 
requirement is essential to the validity of the as- 
signment.49 An assignment without notice is open 
to collateral attack on the part of persons interested 
in the distribution of the estates,°° but not on the 
part of a mere stranger who attempts to defend 
his possession of the land assigned on the *ground 
that the assignment was made without notice.>? 
Notice before termination of the proceedings may 
be sufficient to bind the tenant.°? 

[§ 268] (2) To Whom Given. Ordinarily notice 
should be given to. the personal representatives.®* 
But where the widow seeks dower out of land alien- 
ated by the husband in his lifetime, the personal 
representative of the estate, having no interest in 
such land, need not be notified.®* It is not necessary 
to give notice to a temporary administrator having 
no authority over the real property.°> Usually the 
statutes require notice to the heirs,°* and notice 
should be given to minor heirs individually in case 
no guardian has been appointed.®’ Where the stat- 
ute requires notice to the ‘‘person or persons in- 
terested,’’ the husband of the doweress is a person 
interested.53 Where the land does not belong to the 


(where it was said: “Such allegation 
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Mich.—King v. Merritt, 
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heirs, either because it was conveyed by the hus- 
band in his lifetime, or because it has since been 
sold by the heirs, or by reason of a sale in admin- 
istration proceedings, in many of the states it is 
necessary to notify the person who is the owner of 
the land at the time the application is made.®? And 
where such is the case the statute is not complied 
with by serving a notice merely on the tenant in 
possession.°° But after the widow has recovered in 
an action of ejectment for dower, notice to all own- 
ers of the freehold is not essential.°°% 

[§ 269] (3) Requisites and Sufficiency. The no- 
tice must be in writing.*t It may be given either 
before or after the application is filed.*? The pro- 
bate judge may determine as to the sufficiency of 
the notice under a statute providing that the notice 
may be given ‘‘in such manner as the judge of pro- 
bate shall direct.’’®* Where all the persons in- 
terested in the estate reside in the state, notice by 
publication is a nullity.°* The admission of service 
by the general guardian of minor heirs will bind 
such heirs.® 

[§ 270] (4) Evidence of Notice. In a eollat- 
eral proceeding, the fact of notice may be shown by 
parol evidence.** The fact that an order directing 
payment of a widow’s dower in the course of the 
administration of her husband’s estate was made 
on the same day that the application was filed did 
not show that the order was granted without no- 
tice.6?7 Where an order for publication was made 
by the probate court on the filing of a petition for 
dower, it will be presumed, in the absence of any 
evidence to the contrary, that the publication was. 
made.°8 

[§ 271] d. Appointment of Commissioners, Ad- 


67 Mich. or Chapman vy. Schroeder, 10 Ga. 


is proper in a petition, but not juris- 
dictional. If any person interested 
in the real estate as heir or devisee 
disputes the right to dower, he may 
allege such facts in his answer and 
establish the same by proof”). | 

{[b] Separate counts.—A petition 
for assignment of homestead and 
dower states but one cause of ac- 
tion, and all the facts constituting 
such cause of action should be stated 
in one count. Bryan v. Rhoades, 96 
Mo. 4&5, 10 SW 53. 

47. Jackson  v. Waltermire, 7 
Cow. (N. Y.) 353 (holding that, un- 
der a statute permitting the applica- 
tion to be filed after the expiration 
of forty days after the death of the 
husband, a petition is sufficient if it 
appears from the facts alleged that 
the petition was filed after the ex- 
piration of forty days, although such 
fact was not expressly alleged). 

48. See cases infra this note. 


fa] In Kentucky (1) this rule 
was declared in early cases. Stevens 
v. Stevens, 3 Dana 871; Rintch v. 
Cunningham, 4 Bibb 462. (2) Later 


it was changed so as to require no- 
tice. See infra note 49. a 
{b] In Pennsylvania, in partition 
proceedings, the usual practice of 
the orphans’ court formerly was that 
an inquest would be granted on the 
petition of the widow or any one of 
the heirs as a matter of course, and 
without notice to the other parties 
interested. On appeal to the supreme 
court, the practice was disapproved 
as wrong in principle, but sustained 
as to hold otherwise would disturb 
many titles. Vensel’s App., 77 Pa. 
71: Horam’s Dst., 59 Pa. 152; Rex v. 
Rex, 3\Serg. & R. 533. 
49. Ala.—Barney v. Frowner, 9 
Ala. 901; Green v. Green, 7 Port. 19. 
Ga.—Langford v. Langford, 82 Ga. 
202, 8 SE 76; Rogers v. Hoskins, 14 
Ga. 166. 
Ky.—Holderman v. 
B, Mon, 384. 


Holderman, 5 


194, 34 NW 689. ; 

Miss.—Muirhead v. Muirhead, 23 
Miss. 97; Farmers’, etc., Bank v. 
Tappan, 13 Miss. 112. 

Mo.—Peake v. Redd, 14 Mo. 79. 

Nebr.—Serry v. Curry, 26 Nebr. 353, 
42 NW 97. 

N. J.—Hess v. Cole, 23 N. J. L. 
116; Pierson v. Hitchner, 25 N. J. Eq. 
129. ! 

N. Y.—Board v. Board, 4 AbbPr 
295; Ward v. Kilts, 12 Wend. 137; 
In re Cooper, 15 Johns. 533;-In re 
Watkins, 9 Johns. 245; Rathbun v. 
Miller, 6 Johns. 281. 

Tenn.—Rutherford v. Richardson, 1 
Sneed 609.’ 

50. King v. Merritt, 67 Mich. 194, 


34 NW 689; Muirhead v. Muirhead, 
23 Miss. 97. 

Ble Rayner v. Carpenter, 9) N. -C: 
37 


52. See cases infra this note. 

[a] Tenant held bound.—(1) Al- 
though no notice of the application 
was given the terant, yet if he was 
given notice of the time when the 
commissioners would make the as- 
Signment, and failed to contest the 
report, or to appeal from the decree 
accepting the report of the commis- 
Sioners, he was bound by the decree 
and could not attack it collaterally. 
Corliss v. Corliss, 8 Vt. 373. (2) 
Where the tenant had no notice of 
the application for assignment of 
dower, but the record showed that 
before the assignment was approved 
he was properly in court, and he 
failed to appeal from the order ap- 
proving the assignment, he was 
bound thereby, and the court at a 
subsequent term, on motion of the 
tenant, had no authority to vacate 
the order approving the assignment. 
Peake v. Redd, 14 Mo. 79. 

53. Green v. Green, 7 Port. (Ala.) 
19; Rogers v. Hoskins, 14 Ga. 166 
(both holding that notice should be 
given to each of the executors); 
Chapman v. Schroeder, 10 Ga. 321. 


55. Langford v. Langford, 82 Ga.’ 
202, 8 SE 76. 

56. Green v. Green, 7 Port. (Ala. 
19; Campbell’s ‘Case, 2 Dougl. (Mich. 
141 (where it was said that where 
the statute provides that the court 
shall have jurisd:ction only when the 
“right to dower is not disputed by 
the heirs or devisees, or any person 
claiming under them,” it would seem> 
that such persons ought to have no-. 
tice in order that they may. appear 
and dispute the right, and thus de- 
prive the court of jurisdiction). 

57. Pierson v. Hitchner, 25 N. J. 
Eq. 129; Rutherford v. Richardson, 1 
Sneed (Tenn.) 609. 

08.,, Hess_v. (Cole) 23 N. J. E. 216: 

59. Forrester v. Forrester, 38 Ala. 
119; Green v. Green, 7 Port. (Ala.) 
19; Chapman v. Schroeder, 10 Ga. 321; 
Ward v. Kilts, 12 Wend. (N. Y.) 137>- 
(under statutes so providing). 


60. Stewart v. Smith, 39 Barb. 
(N. Y.) 167 [mod on other grounds 4 
Kilts, 12 Wend. (N. Y.) 137. 

6044. Stewart v. Smith, 4 AbbDec 
TG7ae 

61. Matter of Cooper, 15 Johns. 

62. Briggs v. Manning, 80 Ark. 
304, 97 SW. 289. 

42 NW 27. 
64. Pierson v. Hitchner, 25 N. J. 
129 

66. Shawhan v. Loffer, 24 Iowa 217 
(holding that the assignment is not 
proceedings the fact that notice was 
individually given to the heirs, if 
in fact made). 

67. Briggs 80 Ark. 

68. Randolph y. Doss, 4 Miss. 205. 

\ 


Abb. Dec. 306, 1 Keyes 59];.Ward v. 
306, 1 Keyes 59 [mod 39 Barb (N. Y.) 
(Ni ¥;) 533: 
63. Serry v. Curry, 26 Nebr. 353, 
Board, 4 AbbPr 
GNiwy oe) wi oe 
affected by a failure to record in the 
such service is shown to have been 
v. Manning, 
304. 97 SW 289. 
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measurement, and Allotment, The order appoint- 
ing commissioners adjudges that the widow is en- 
titled to dower, and appoints commissioners to ad- 
measure dower.®® It should show upon whose ap- 
plication it was made," and should particularly de- 
seribe all the real estate of which the husband died 
seized in his own right.74_ The heir is entitled to 
notice of the admeasurement by the commission- 
ers.‘2 Where commissioners set off a larger dower 
than the decree of the probate court appointing them 
justified, a new trial in the probate court will be 
ordered, the widow being allowed to substantiate if 
she can. a claim made by her that she was entitled 
to the full dower set off.7° 


DOWER 


OS EE eee 


[$§ 271-275 


[§ 272] e. Decree. A judgment or decree as- 
signing dower is conclusive of the existence of the 
statutory requisites of dower,’* and will bind all 
parties who were duly notified of the proceedings 
and who did not object thereto or appeal there- 
from.7> The effect of the decree cannot be varied 
by averment in another court.*® A record in the 
probate court of an assignment of dower, in the ab- 
“sence of positive proof, is presumptive evidence that 
the assignment was made upon the application and 
with the assent of the widow.” 

[§ 273] f. Appeal. Appeals are governed by 
the local applicatory statutes.7* No persons can ap- 
peal except parties to the cause.”® 


XII. RECOVERY OF DOWER *° 


[§ 274] A. Demand for Assignment—l. Neces- 
sity. At common law both in England and in this 
country a’demand of dower is not necessary to the 
maintenance of an action for its recovery,*! although 
the failure to make such demand prevents recovery 
of damages from the heir for the detention of dower 
from the time of the husband’s death to the time of 
the commencement of the suit, upon a plea of tout 
temps prist.8* The rule, however, that demand is 
not necessary has been changed by statute in some 
jurisdictions, so that a demand on a tenant of the 
freehold is a condition precedent to the maintenance 


of an action against him.** These statutes, however, 
being in derogation of the common law, must be 
strictly construed.** 

[§ 275] 2. Form and Contents—a. In General. 
Where a demand for dower is required by statute, 
but no particular form is prescribed,*> the form 
thereof is generally immaterial. It may be either 
in writing or by parol,®* and in any form sufficient 
to apprise the tenant with reasonable certainty of 
the claim that is made upon him.*? A demand is 
not defective, unless otherwise required by statute, 
because it fails correctly to state the legal measure 


69. Holderman y. Holderman, 5 B. 
Mon. (Ky.) 384; Stiner v. Cawthorn, 
20 N. C. 501; Rutherford v. Richard- 
son, 1 Sneed (Tenn.) 609. 


70. Smith v. Maxwell, 3 Litt. 
(Ky.) 471. 

71. Kendrick v. Harris, 1 Aik. 
(Vt.) 273. 


72. In re Watkins, 9 Johns. (N. 
Y.) 245 (holding that, Where the com- 
missioners met at the house of the 
heir for the purpose of making an 
admeasurement of dower, and he ex- 
pressly refused to show them the 
premises, or have anything to do in 
the business, this was sufficient no- 
tice of the admeasurement and a 
waiver of the necessity of any fur- 
ther notice). 

eee Sayres v. Ormsbee, 11 R. I. 
50 ; 

74. Hall v. Piersen, 63 Conn. 332, 
28 A 544. Compare Wood v. Seely, 
382 N. Y. 105 (holding ‘that a surro- 
gate’s decree for the admeasurement 
of dower has no other effect than to 
designate the extent and location of 
the lands assigned in the report; the 
title to the lands thus assigned is not 
affected, but still remains open to 
dispute). 

75. Robinson v. Miller, 1 B. Mon. 
(Ky.) 88; Allen v. Allen, 4 KyL 987, 
12 Ky. Op. 150; Poor v. Larrabee, 58 
Me. 543; Bent v. Weeks, 44 Me. 45; 
Fuller v. Rust, 153 Mass. 46, 26 NE 
410; Draper v. Baker, 12 Cush. 
(Mass.) 288. 

[a] Thus where the widow, know- 
ing what was assigned to her and 
knowing the whole estate, allows the 
decree to become final as an assign- 
ment of her dower in the whole of 
the estate, she cannot thereafter 
claim dower in land omitted by mis- 
take from the appraisal. - Fuller v. 
Rust, 153 Mass. 46, 26 NE 410. 

{[b] Notice to the administrator 
binds creditors in the absence of 
fraud and collusion. Harris v. Brock, 
T31°Ga._113,.72° SE 947, 

76. U. S. v. Certain Lands in 
Portsmouth, 173 Fed. 676 (holding 
that, where after the condemnation 
by the United States in a federal 
court of easements appurtenant ito 
the lands of a decedent, but before 
the award of damages, the widow cb- 
tained an assignment of her dower 
in the probate court, the federal 


court will not award her a dower 
interest in the fund paid into court 
as damages on the unsupported as- 
sertion that the value of the ease- 
ments was not taken into account in 
the probate court, in the face of the 
decree which does not show such fact, 
but she will be required to make 
application for any desired modifica- 
tion of such decree to the probate 
court). 

77. Tilson v. Thompson, 10 Pick. 
(Mass.) 359. 

78. See statutory provisions. 

[a] In New Jersey, where lands 
lie in one county and the orphans’ 
court has jurisdiction, appeal from 
the judgment or decree lies to the 
ordinary. In re Stengel, 88 N. J. Eq. 
3152 102 A021. 

79. Witte v. Clarke, 17 S.-C; 313. 

80. Abatement of action for dow- 
er see Abatement and Revival § 393. 

81. Ala.—Hamby v. Hamby, 165 


Ala Pit, 51 JS® 732) 133) <AmSRi 235 
Callahan v. Nelson, 128 Ala. 671, 29 
S 555: 


N. J.—Hopper v. Hopper, 22 N. J. 
L. 715; Chiswell v. Morris, 14 N. J. 
Eq. 101; Conover v. Wright, 6 N. J. 
Eq. 613. 

N. Y.—Ellicott v. Mosier, 7.N. Y. 
201; Jackson v. Churchill, 7 Cow. 287, 
17 AmD 514; Hitehcock v, Harrington, 
6 Johns. 290, 5 AmD 229. 

R. I.—Sprague v. Stevens, 32 R. I. 
361, 370, 79 A 972 [quot Cyc]. 

: Wits Ten v. Lindsay, 30 Wis. 

86. 

Ont.—Grieve v. Woodruff, 1 Ont. 
A. 617. 

{a] Agreement with heirs by 
which widow retains possession.— 
Where a second wife has entered in- 
to an agreement with one of the heirs, 
whereby she was to remain in pos- 
session and collect rents, a demand 
for dower on her part was unneces- 
sary. Potter v. Clapp, 203 Ill. 592, 
68 NE 81, 36 AmSR 322. 

82. See supra § 226. 

83. Hasselman v. Allen, 42 Ind. 
257; Merrill v. Shattuck, 55 Me. 370; 
Ford v. Erskine, 45 Me. 484; Luce v. 
Stubbs, 35 Me. 92; Page v. Page, 6 
Cush. (Mass.) 196; Davis -v. Walker, 
42 N. H. 482; Haynes v. Powers, 22 
N. H. 590. 

{a] Divorced hushband.—Under a 
statute which provided that; where 


-mand must be in writing. 


husband and wife were divorced, the 
wife should have dower in the hus- 
band’s real estate, “to be recovered 
and assigned to her as if he were 
dead,” the general statute for as- 
signment of dower providing that an 
action could not be commenced be- 
fore the expiration of one month 
from the time of making demand, 
it was held that demand upon the di- 
vorced husband was necessary before 
suit under the statute could be legal- 
ly brought. Merrill v. Shattuck, 55 
Me. 370. 

{b] Infants.—Demand for dower 
upon infants was held to be unneces- 
Sary under the statute of 1847. Mc- 
Cormick v. Taylor, 2 Ind. 336. 

{[c] Under the Massachusetts stat- 
ute the widow of a person dying tes- 
tate who has made no provision for 
her in his will can establish her right 
to dower only by filing in the regis- 
try of probate, within six months 
after probate of the will, a. writing 
signed by her claiming such portion 
of his estate as she would be entitled 
to had he died intestate. Shelton v. 
Sears, 157 Mass. 455, 73 NE 666. 


84. Sprague v. Stevens, 32 \Riak, 
361, 79 A 972. 
[a] Rule applied.—A __ statute, 


which provides that if after one 
month’s demand therefor by the wid- 
ow dower shall not be set off, she 
may recover her dower by writ of 
dower, does not require a demand in 
equitable actions for dower. Sprague 
v. Stevens, 32 R. I. 361, 79 A 972. 

85. See statutory provisions. 

{a] In Maine, under Rev. St. 
(1903) ec 105 § 3, where the tenant of 
the freehold is a corporation, the de- 
MeAllis- 
ter iv.) Dexter, sete), PRINCo.. L0G ie: 
371, 76 A 891, 29 LRANS 726, 21 Ann 
Cas 846. 

86. Strawn v. Strawn, 50 Ill. 256; 
Merrill v. Shattuck, 55 Me. 370; Loth- 
rop v. Foster, 51 Me. 367; Curtis v. 
Hobart, 41 Me. 230; Luce v. Stubhs, 
35 Me. 92; Baker v. Baker, 4 Me. 67; 
Page v. Page, 6 Cush. (Mass.) 196; 
Newton v. Cook, 4 Gray (Mass.) 46; 
Watson v. Watson, 10 C. B. 3, 70 ECL 
2, 138 Reprint 2. 

87. Davis v. Walker, 42 N. H. 482. 

{a] Sufficiency of demand.—(1) 
Where the widow proposed to one 
of the heirs to have her dower as- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 275-278] | 


of the dower to be assigned,®® or because it demands 
the assignment of her dower generally, without spe- 
cifying how the widow desires it to be set off,®® or 
because it specified a certain time within which it 
shall be set ‘off, as such requirement may be treated 
as surplusage.°° A written demand may be signed 
by the widow’s attorney.®! 

[§ 276] b. Description of Land. While there 
may be cases when a demand will be held good, al- 
though it contains no description of the land, as 
when, from the circumstances of the case, it is cer- 
tain that the tenant knew what property was re- 
ferred to,®* the general rule is that the demand 
should designate the premises in which dower is 
claimed with reasonable certainty, so as to give no- 
tice as to the lands which are to be affected.°* The 
description may be in terms or by reference to a re- 
corded deed under which the widow claims.®* But 
a description by reference to an unrecorded deed to 
a third person executed many years prior to de- 
mand for dower is not sufficient.®® 

[§ 277] 3. By Whom Made. Demand need not 
be made by the widow personally °* but may be 
made by attorney,®’ and the bringing of an action 
after demand will be competent proof of his author- 


93. 
Baker v. Baker, 


signed without the expense and de- 
lay of a suit for that purpose, but 
he said they could never agree, it was 
held that no further demand was nec- 
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Ford v. Erskine, 45 Me. 484; 


Whitman, 5 Cush, 
wood v. Atwood, 
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ity.°° “Demand for dower may be made by an agent 
acting under parol authority where a written de- 
mand is not required by statute.°® A written power 
of attorney which fails to describe the land of which 
he is authorized to make demand, although purport- 
ing to do so, is fatally defective.* 

[§ 278] 4. On Whom Made. Ordinarily the de- 
mand should be made of the person whose duty it is 
to assign the widow’s dower.? Usually this is the 
tenant who is seized of the freehold estate.2 And it 
has been held that where there is more than one per- 
son seized of the freehold, a personal demand must be 
made on each of them.* But where dower is claimed 
only in the undivided interest of one tenant in com- 
mon, a demand upon him is sufficient without mak- 
ing any demand on his cotenants. The local stat- 
utory provisions must be considered in this connec- 
tion. If the tenant of the freehold is a minor, de- 
mand is properly made of his guardian, provided he 
has authority to assign dower,’ but not otherwise.® 
The obligee in a bond to convey land has not such 
an interest in it as to be a proper person upon whom 
to make demand.® If, at the time of demand, it 
was made on the proper person, 1é will be sufficient, 
although before suit is brought the land has been 


Luce v. Stubbs, 35 Me. 92; Burbank 


4 Me. 67; Sloan v.|v. Day, 12 Mete. (Mass.) 557; Par- 
(Mass.) 5382; At-|ker_v. Murphy, 12 Mass. 485; Wetyen 
22 Pick. (Mass.) |v. Fick, 178 N. Y. 223, 70 NE 497 [aff 


essary. Strawn v. Strawn, 50 Ill. 256. 
(2) Commencement of an action to 
recover dower is a sufficient demand 
for dower. Aloe v. Lowe, 278 Ill. 233, 
115 NE 862; Killackey v. Killackey, 
166 Mich. 311, 131 NW 519. (3) 
Bringing of suit by divorced wife of 
deceased for partition of land was 
equivalent to a demand for assign- 
ment of dower. C!aussen v. Claussen, 
279 Ul. 99, 116 NE 698. (4) An elec- 
tion by the widow, filed in the or- 
phans’ court, not to accept a provi- 
sion made for her by the will of her 
husband, is a sufficient demand of 
her dower. Paul v. Paul, 36 Pa. 270. 
(5) It is not sufficient to show that 
negotiations have been entered into 
and conducted by the parties on the 
subject of dower, so long as such 
negotiations did not reach a conclu- 


oe Merrill v. Shattuck, 55 Me. 
au. 

88. McAllister v. Dexter, etc. R. 
Co, 106" Me. 371, 2380; 776: A 891° 29 


LRANS 726, 21 AnnCas 486 [cit Cyc]; 
Williams v. Williams, 78 Me, 82, 2 A 
884; Davis v. Walker, 42 N. H. 482; 
Matthews v. Duryee, 3 Abb. Dec. (N. 
Y.) 220, 4 Keyes 525. 

[a] Thus (1) a demandant in 
dower is entitled to recover according 
to her title, although in her demand 
on the tenant to have dower assigned 
she claimed dower in the whole prem- 
ises, when entitled to dower in a 
moiety only. Hamblin v. Cumber- 
land Bank, 19 Me. 66. (2) A demand 
for dower in two parcels is not viti- 
ated because the demandant is enti- 
tled to dewer in only one of them, 
and sues for dower in that one only. 
McAllister v. Dexter, etc.. R. Co., 106 
Me. 371, 76 A 891, 29 LRANS 726, 21 
AnnCas 486. 

89. Luce v. Stubbs, 35 Me. 92; 
Newton v. Cook, 4 Gray (Mass.) 46; 

{a] Thus where the widow’s right 
to dower in the land was subject to 
a mortgage, it was not necessary that 
the demand on the tenant should sig- 
nify whether the widow would re- 
deem or be endowed of the equity 
only. Newton v> Cook, 4 Gray 
(Mass.) 46. 

90. Stevens v. Reed, 37 N. H. 49. 

91. Stevens v. Reed; 37 N. H. 49. 
See McAllister v. Dexter, ete., R. Ca., 
106 Me. 371, 76 A 891, 29 LRANS 726, 
21 AnnCas 486 (signature in widow’s 
name by attorney). 
reas Merrill y. Shattuck, 55 Me. 


288; Davis v. Walker, 42 N. H. 482; 
Haynes v. Powers, 22 N. H. 590, 
Bulton, wa Fulton)? 19) ..N.. Hes _168; 
pouseens v. Burland, 32, Can. S.(C. 
41. 

{a] Demands held sufficient.—(1) 
“Lydia Baker, widow of Josiah Ba- 
ker, late of Westbrook, deceased, de- 
mands of you her dower in the land 
you purchased of said Josiah, and 
you are hereby required to set off her 
just third part of said land.’ Baker 
v. Baker; 4 Me. 67, 68. (2) “Sir, I 
demand of you my thirds before 
these witnesses, it being part of lot 


No. 10, the right of Isaac Fellows, 
it being the land my husband, James 
Haynes, deceased, once owned.” 
hing v. Powers, 22 N. H. 590, 

94. McAllister v. Dexter, etc. R. 


Co., 106 Me. 371, 76 A 891, 29 LRANS 
726, 21 AnnCas 486; Ford v. Erskine, 
45 Me. 484. 

[a] Sufficiency of reference to rec- 
ord.—Where the demand described 
the land by reference to a deed, giv- 
ing the book and page where it was 
recorded, the tenant having been a 
party to the deed, it was held that 
the property was. sufficiently de- 
scribed. Atwood v. Atwood, 22 Pick. 
(Mass.) 283. 

95. Ford v. Erskine, 45 Me. 484 
(where it was said that the tenant, 
not being a party to the deed and 
not being shown to have access to it, 
would be unable to determine from 
such demand what property was re- 
ferred to). 

96. Watson v. Watson, 10 C. B. 8, 
70 ECL 3, 138 Reprint 2. 

97. Stevens v. Reed, 37 N. H. 49. 

Stevens v. Reed, 37 N. H. 49. © 
Lothrop v. Foster, 51 Me. 367; 
Luce v. Stubbs, 35 Me. 92; Baker v. 
Baker, 4 Me. 67. And see Newton v. 
Cook, 4 Gray (Mass.) 46 (where the 
agent had a written power of attor- 
ney from the widow to demand dow- 
er, but made an oral demand). 

i 2 Sloan vs “Whitman, 5° Cush. 
(Mass.) 532 (holding that where the 
power of attorney authorized the 
agent to demand dower ‘in any and 
all of the before-mentioned premises, 
or any other,’ and no premises what- 
ever were mentioned in the. instru- 
ment, it conferred no authority on 
the agent to demand dower). 

2. See cases infra this section. 

3. Cook v. Walker, 70 Me. .232; 
Freeman vy, Freeman, 39 Me. 426; 


90 App. Div. 43, 85 -NYS 592): 

4° Pond v. Johnson, 9. Gray 
(Mass.) 193 (holding that, where the 
land of which the widow is entitled 
to dower is held by two or more per- 
sons in severalty, a separate demand 
must be made on each); Burbank v. 
Day, 12 Mete. (Mass.) 557. : 

5. Williams v. Williams, 78 Me. 
82, 2 A 884. i 

6. See statutory provisions. 

[a] Where tenant of freehold- is 
out of state.—(1) By express statute, 
where the tenant who is seized of 
the freehold is absent from the state, 
the demand may be made upon the 
tenant in possession. Freeman v. 
Freeman, 39 Me. 426; Luce v. Stubbs, 
385 Me. 92. (2) Where a foreign cor- 
poration was seized of the real es- 
tate and had a tenant thereon, the 
demand might be made of such tén- 
ant. Stevens vy. Rollingsford Sav. 
Bank, 70 Me. 180. (3) This statute 
was construed to authorize service on 
an agent of nonresident owners 
whose duty it was to take care of 
and protect their interests, although 
the claimant of dower and not the 
agent was in possession of the land. 
Hunt v. Hotchkiss, 64 Me. 241. 

{b] Tenant for years.—Under a 
statute providing that “the widow 
may sue for and recover her dower 
by writ of dower to be brought 
against the tenant in possession, or 
the tenant of the next immediate 
estate of freehold,” a demand may be 
made on the tenant for years in pos- 
session whether the tenant of the 
freehold was within or without the 
state. Ellis v. Ellis, 4 R. I. 110. 

7. Robinson v. Miller, 1 B. Mon. 
(Ky.) 88; Curtis v. Hobart, 41 Me. 
230; Young v. Tarbell, 37 Me. 509; 
gpnes v. ‘Brewer, 1’ Pick. — (Mass.) 

[a] Both minor and guardian.— 
Where the demand was made on the 
minors and their guardian, it was 
held sufficient, although the guardian 
was not named as such. Young v. 
Tarbell, 37 Me. 509. 

8 Sill v. Sill, 185 Ill. 594, 57 NE 
812 (holding further that, where dow- 
er has been paid out of the interest 
of the infant after demand for dow- 
er of his guardian, the owner of the 
dower estate must account to the 
infant for the amount so_ paid); 
Strawn v. Strawn, 50 Ill. 256; Bon- 
ner v. Peterson, 44 Ill. 253. 

9. Cook vy. Walker, 70 Me. 232. 
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conveyed to another.!° 

[§ 279] 5. Service. Unless otherwise provided 
by statute, the demand of dower on the person seized 
of the freehold or on the tenant in possession need 
not be made on the land.*+ Service by leaving an 
attested copy at the dwelling house is insufficient, in 
the absence of proof that the copy was found and 
read by the tenant.” 

[§ 280] B. Nature and Form of Remedies—l. 
In General. If a valid and effectual assignment 
of dower has not been made voluntarily by the heir 
or tenant of the dowable estate,!® or the widow has 
not been allotted her dower in the probate court 
upon the administration of her husband’s estate, 
she may proceed at law or in equity to recover her 
dower.1® A proceeding for the recovery of dower 
is not one in personam against the heirs at law, 
but is in the nature of a proceeding in rem against 
real estate to secure an assignment to the widow of 
that portion of the real estate in which she is en- 
titled to dower.'® 

[§ 281] 2. Forms of Remedy—a. In General. 
In addition to the assignment by summary process 
in a court of probate as an incident of the admin- 
istration of the husband’s estate, dower in some 
jurisdictions may be recovered by the common-law 
action of dower, while in others there is substituted 
for the common-law writ an action of ejectment 
against the tenant of the lands in which dower is 
claimed, and in still others courts of equity possess 
to a certain extent concurrent or auxiliary juris- 
diction with courts of law as to dower."’ : 

[§ 282] b. Common-Law Action of Dower. At 
common law if dower is not assigned within the 


10. Barker v. Blake, 36 Me. 433; 
Parker v. Murphy, 12 Mass. 485. 


11. Luce v. Stubbs, 35 Me. 92; Ba-| Prop. (17th Am. ed) p 
ker v. Baker, 4 Me. 67. 24, 
12. Burbank? “v4, Day, 2. Mete: 25. 
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action in the high court of justice 
in the ordinary form. 


See infra §§ 283-285. 
Borst v. Griffin, 9 Wend. 


period of quarantine by the heir or devisee or other 
person seized of the lands subject to dower, the 
widow had her action at law by writ of dower unde 
nihil habet,!§ or by a writ of right of dower against 
the tenant in possession,!® upon which, if the de- 
mandant obtained judgment, dower was assigned by 
the sheriff, and she then proceeded to recover pos- 
session by ejectment.?? The writ of dower unde 
nihil habet is the writ uniformly adopted where the 
common-law action of dower is in use,”? and is avail- 
able in every case except where the widow has re- 
ceived part of her dower of the tenant of the lands 
sought to be charged.?? These common-law writs 
of dower have been abolished in England,?* and al- 
though the substance of the common-law action is 
found in the statutes of many of the states in this 
country, its form has been materially modified, and 
in many of them an entirely different proceeding 
has been substituted.** 


[§ 283] c. Ejectment. Ordinarily ejectment will 


lie on behalf of the widow only where her dower 
has been assigned; *° but in some jurisdictions pro- 
vision is made by statute for the recovery of dower 
by an action of ejectment, prior to assignment.?°® 

[§ 284] d. Partition Proceedings. As a general 
rule dower cannot be assigned in partition proceed- 
ings in the absence of special statutory authoriza- 
tion.27 But a widow may recover dower in a suit 
in equity for partition where such relief is necessary 
to a complete adjudication of the rights of the par- 
ties before the court.28 Under the statutes of some 
states dower may be assigned in proceedings for 
partition.?° 


[§ 285] e. Statutory Action for Recovery of 


Barb. (N. Y.) 370; Tanner vy. Niles, 1 
Barb. (N. Y.) 560; Coles v. Coles, 15 
Johns, (N. Y.) 319; Howell v. Parker, 
136 N. C. 373, 376, 48 SE 762 (holding 
that, under L. [1893] p 313 e¢ 314, re- 


Williams Real 
372. 


(N. 
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(Magss.) 557. 

{a] Proof of receipt of demand. 
—“Proof that a demand for dower 
signed by the demandant was season- 
ably left at the tenant’s home where 
it was read by some of the inmates, 
taken in connection with his admis- 
sion that dower had been demanded 
of him, will authorize an inference 
that the paper was received and its 
contents understood by him. Luce v. 
Stubbs, 35 Me. 92 


13. See supra §§ 243-249. 

14. See supra §§ 250-273. 

15. Brooks v. Woods, 40 Ala. 538; 
Palmer v. Casperson, 17 ois Ck 
204. 

16. Klein v. Klein, 276 Ill. 520, 


526, 114 NE 1028. 

“Tt is the real estate, and not the 
heir, that is holden for the payment 
of the dower, except in cases in which 
the... decree may run against the 
heirs, and they should be required 
to pay such yearly dower pro rata, 
according to their respective inter- 
ests in the premises ... and its pay- 
ment should be made a lien upon the 
respective contracts of real estate on 
which it is charged.’ Klein v. Klein, 


supra. 

17. See infra §§ 281-291. 

18. Hill v. Mitchell, 5 Ark. 608; 
Layton v. Butler, 4 Del. 507; Wa- 
ters v. Gooch, 6 J. J. Marsh. (Ky.) 
586, 22 AmD 108. 

19. Hill v. Mitchell, 5 Ark. 608; 


Evans v. Evans, 9 Pa. 190; Brown v. 
Adams, 2 Whart. (Pa.) 188. 


20. Park Dower p 283. 

oie Kent).Comm:s ip 1633) Park 
Dower p 283. 

22. Coke Litt. § 36; Park Dower 
p 283. 


23. Com. L. Proc. Act (1860) § 26. 
{a] Since the English Judicature 
Act claims for dower are brought by 


Y.) 807; Davis v. Brown, 2 Oh. Dec. 
(Reprint) 644, 4 WestLMonth 272; 
Gourley v. Kinley, 66 Pa. 270; Thom- 
as v. Simpson, 3 Pa. 60; Bratton v. 
Mitchell, 7 Watts (Pa.) 113; Galbraith 
v. Green, 13 Serg. & R. ; 
Pringle v. Gaw, 5 Serge... & R...(Pa.) 
536; Doe v. Nutt, 2 C..& P. 430, 12 
ECL 205. ‘ 

26. King v. Merritt, 67 Mich. 194, 
34 NW 689; Rea v. Rea, 63 Mich. 257, 
29 NW 703; Burrall v. Bender, 61 
Mich. 608, 28 NW 731; Galbraith v. 
Fleming, 60 Mich. 408, 27 NW 583; 
Bemis v. Conley, 49 Mich. 392, 13 NW 
789; Moody v. Seaman, 46 Mich. 74, 


8 NW 711; Proctor v.. Bigelow, 38 
Mich. 282; Gustin v. Burnham, 34 
Mich. “511; Pickens” v. 6Wilson, 021 


Miss. 691; Ellicott v. Mosier, 11 Barb. 
574 [aff 7 N. Y. 201]; Sherwood v. 
Vandenburgh, 2 Hill (N. .Y.) 303; 
Shaver v. McGraw, 12 Wend. (N. Y.) 
558; Yates v. Paddock, 10 Wend. (N. 
Y.) 528; Borst v. Griffin, 9 Wend. 
(N. Y.) 307; Davis v. Brown, 2 Oh. 


Foe (Reprint) 644, 4 WestLMonth 
[a] Assignees.—Under the Michi- 


gan statute the action of ejectment 
is available only to the widow prior 
to assignment of dower, and cannot 
be maintained by her assignee or 
grantee. Galbraith v. Fleming, 60 
Mich. 408, 27 NW 583. 

{b] Equitable defenses.—In eject- 
ment by a widow for her unassigned 
dower, the discharge of a mortgage 
of record cannot be set aside in order 
to work equities in behalf of defend- 
ants, although a recovery by plaintiff 
would be inequitable. The discharge 
can be set aside only in the chancery 
court. Putney v. Vinton, 145 Mich. 


| 219, 108 NW 655, 9 AnnCasg. 147. 
27. Jiederkranz Soc. v. Beck, 8 
{Bush (Ky.) 597; In re Sipperly, 44 


quiring dower to be allotted in one 
proceeding, although the realty may 
lie in more than one county, and 
under Code § 2103, providing that the 
dwelling house in which the husband 
usually resided shall be included in 
the allotment of dower, dower must 
be allotted in the whole estate by a 
single proper proceeding in the coun- 
ty in which the dwelling house of the 
deceased husband is situated, and 
cannot be allotted in partition pro- 
ceedings, although the widow may 
have the value of her dower assessed 
in such proceedings after it has been 
actually allotted; and, if partition is 
had before the allotment of dower, 
the purparts are subject to the pos- 
sibility of dower being laid off there- 
in. “It is only after dower has been 
actually allotted upon a tract that 
the widow can have the value of her 
dower assessed in partition proceed- 
ings of such tract’’), 

28. Bush v. Bush, 5 Del. Ch. 144; 
Thomas vy. Thomas, 73 Iowa 657, 35 
NW 693; Johnson vy. Johnson, 1 Munf. 
(15 Va.) 549. See also infra § 290. 

29. See statutory provisions. 

[a] In Massachusetts the widow 
of an intestate is seized of an un- 
divided half of his real estate for 
life as tenant in common with his 
heirs, and may maintain partition. 
Sears v. Sears, 121 Mass. 267. 

{b] In Missouri partition is a 
proper proceeding in which to assign 
dower, and the rights of all parties 
in interest can be adjusted therein. 
Weatherford v. King, 119 Mo. 51, 24 
SW 772; Colvin v. Havenstein, 110 
Mo. 575. 19 SW 948. 

{e] In New York (1) where a wid- 
ow brings no action to admeasure her 
dower and the heirs seek a partition 
of the lands and by pleading admit 
the wicow’s right of dower, it should 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 285-287] 


‘Real Property. 


law and in equity.*° 


dower is deemed real property.*! 


[§ 286] f. Proceedings in Equity—(1) In Eng- 
land. Jurisdiction over dower was not assumed by 
the court of chancery until the reign of Elizabeth,*? 
and at first such jurisdiction was only auxiliary, and 


in aid of the common-law courts,?* 


case of a widow claiming dower, equity had no jur- 
The jurisdiction over dower was as- 
sumed by equity courts, on the grounds of fraud,*® 
the necessity of discovery to ascertain of what lands 
the widow was dowable where the title deeds were 
held by the heir,?° the multiplicity of suits necessary 
at common law,?" undivided interests in complicated 
partition,®> outstanding terms,?® 


isdiction.*+ 


estates requiring 


be admeasured in the action of par- 
tition. Ryder v. Kennedy, 166 App. 
Div. 146, 151, NYS 1036. (2) Under 
Code Civ. Proc. § 1569, out of the 
proceeds of a sale in partition, the 
widow is entitled to have a gross 
sum paid or secured to her in lieu of 
dower. Ryder v. Kennedy, supra. 
{[d] In Ohio (1) where by amica- 
ble partition, certain property was 
set out to a widow by the heirs as 
her dower interest, in consideration 
of her releasing all claim to the re- 
mainder of the decedent’s property, 
and the widow afterward entered on 
and improved the property so set out 
to her, such assignment of dower 
cannot be attacked by a creditor of 
one of the heirs on the ground that 
it was not approved in writing by 
the probate judge, as required by 
statute. Smith v. Whistler, 16 Oh. 
Cin, Ct. 130,78 1OnsCire Dec: 168) (2) 
Where an action is brought for par- 
tition of property in which plaintiff 
holds an undivided interest, his for- 
mer wife may ask by answer and 
cross petition for an assignment to 
her cf her inchoate contingent right 
of dower in her former “husband's 
share of such property. Hand v. 
Kibler, 15 Oh. Cir. -Ct.).N.. S: 360. 
[e] In Pennsylvania the statutes 
author ize allotment of statutory dow- 
er in partition proceedings in the 
orphans’ court. See supra § 253 note 
To Lede 
80. Rice v. Nelson, 27 Iowa 148; 
O’Ferrall v. Simplot, 4 Iowa 381. 
. 81. Anderson y. Sterritt, 79 Ky. 
499, 3 Kyl. 277. 


$2. Wild, va Wells, 1 Dick 3,- 21 
Reprint 167, Toth. 82, 21 Reprint 
130. 


83. Pomeroy Eq. §§ 1380, 1381. 

384. Norton v. Frecker, 1 Atk. 524, 
26. Reprint. 330% Curtis: v.. Curtis, 
2 Bro. Ch. 620, 29 Reprint 342; Wal- 
lis v. Everard, 3 Ch. Rep. 161, 21 Re- 
print 756; Bolton v. Deane, Prec. Ch. 
_ 5616, 24 Reprint Zoa: Shute v. Shute, 
Pree. Ch. 111, 24 Reprint 54. 

35. Dolin v. Coltman, 1 Vern. Ch. 
294, 23 Reprint 478. 

36. Dormer v. Fortescue, 3 Atk. 
131, 26 Reprint 875; Moor v. Black, 


Cas. t.. Talb. 126, 25 Reprint 699. 

37. Moor v. Black, Cas. t. Talb. 
126, 25 Reprint 699. 

88. Moor v. Black, Cas. t. Talb. 
126, 25 Reprint 699. 

39. Dormer vy. Fortescue, 3 Atk. 
124, 26 Reprint 875. 

40. Curtis v. Curtis, 2 Bro. Ch. 
620, 29 Reprint 342. 

41. Mundy v. Mundy, 4 Bro. Ch. 


295, 29 Reprint 899, 2 Ves. Jr. 122, 
30 Reprint 554; Curtis v. Curtis, 2 
Bro. Ch. 620, 29 Reprint 342. 

42. Strickland v. Strickland, 6 
Beav. 77, 49 Reprint 754; Mundy. v. 
Mundy, 4 Bro. Ch. 295, 29 Reprint 
899, 2 Ves. Jr. 122, 30 Reprint 554; 
Pulteney v. Warren, 6 Ves. Jr. 73, 31 


Statutes authorizing actions for 
‘the recovery of real property sometimes expressly 
recognize the right to recover unassigned dower. 
Such remedy is in addition to other remedies at 
For the purpose of determin- 
ing the nature of the action a widow’s unassigned 


DOWER 


ing,*4 


[§ 287] (2) 


In the ordinary 


Reprint. 944. é 

43. Hartshorne Ve Hartshorne, 
2 N. J. Eq. 349; Badgley v. Bruce, 4 
Paige (N. Y.) 98; Swaine v. Perine, 5 
Johns, ChiaiGNoe’.) 482509. Amp. 3185 


Hazen v. Thurber, 4 Johns, Ch. 
(N. Y.) 604. 
[a] The supreme court of New 


York, as a court of equity, has juris- 
diction of suits for the recovery of 


dower. Chamberlain y, Chamberlain, 
43 N. Y. 424. 

44. See infra § 289. 

45.. U. S.—Herbert v. Wren, 7 


Cranch 370, 3 L. ed. 374. 


Ala. —Morgan v. Hendren, 102 Ala.. 


245, 14 S 540; Sheppard v. Sheppard, 
87 Ala. 560, 6 S 275; Wood v. Morgan, 
56 Aia. 397; Boyd v. Hunter, 44 Ala. 
705; Brooks v. Woods, 40 Ala. 538; 
Slatter v. Meek, 35 Ala. 528; Owen 
v. Slatter, 26 Ala. 547,.62 AmD 745; 
Thrasher v. Pinckard, 23 Ala. 616; 
Francis v. Gerrard, 18 Ala. 794; Shel- 
ton, -y4- (Carrol, "16 -Adas 148, Pry-. vs 
Merchant’s Ins. Co., 15 Ala. 810; Po- 
tier v. Barclay, 15 Ala. 439; Edmond- 
son vy. Montague, 14 Ala. 370; John- 
son v. Elliott, 12 Ala. 112; Beavers v. 
Smith, 11 Ala. 20; Gillespie v, Som- 
erville, 3 Stew. & P. 447. 

Ark.—Beal-Burrow Dry Goods Co. 
v. Kessinger, 132 Ark. 132, 200 SW 
1002; Johnson y. Johnson, 84 Ark. 
307, 105 SW 869; Hewitt v.: Cox, 55 
Ark. 225, 15 SW 1026, 17 SW .873; 
Ex p. Hilliard, 50 Ark. 34, 6 SW 326; 
Jones v. Jones, 28 Ark. 19; Crittenden 
v. Woodruff, 11 Ark. 82; Ex p. Crit- 
tenden, 10 Ark. 333; Menifee v. Meni- 
fee, 8 Ark. 9. 

Del.—Layton vy. Butler, 4 Del. 507; 
Ridgeway v. Newbold, 1 Del. 385; 
Farrow v. Farrow, 1 Del, Ch. 457. 

Fla.—ienderson v. Chaires, 35 Fla. 
423, 17 S 574; Milton v. Milton, 14 
Fla. 369; Chaires v. Shepard, 7 Fla. 
TT. 

Ill.—Lavery v. Hutchinson, 249 Ill. 
86, 94 NE“, AnnCas1912A 74; Heisen 
v. Heisen, 145 Ill 658, 34 NE 597, 21 
LRA 434; Hart v. Burch, 130 Ill. 426, 
22 NE 831, 6 LRA. 371;. Coburn. -v. 
Herrington, 114 Ill. 104, 29 NE 478; 
Burns y. Miller, 110 IN. 242; Simpson 
v. Ham, 78 Ill. 203; Osborne v. Ho- 
rine, 17 Ill. 92; Turney v. Smith, 14 
Tll. 242; Blain v. Harrison, 11 Ill. 384. 

Ind.—Strong v. Clem, 12 Ind. 37, 
74 AmD 200; Wells v. Sprague, 10 
Ind. 305; Malin y. Coult, 4 Ind. 535. 

TIowa.—Beeman vy. Kitzman, 124 
Iowa 86, 99 NW 171; Thomas v. 
Thomas, 73 Iowa 657; Rice v. Nelson, 
27 Iowa 148; Starry v. Starry, 21 
Iowa 254; Phares v. Walters, 6 Iowa 
106; McCraney v. McCraney, 5 Towa 
232; Gano v. Gilruth, 4 Greene 453. 

Ky.—Garton vy. Bates, 4 B. Mon. 
3866; McElroy v. Wathen. 3 B. Mon. 
135; Gray v. Sparrow, 3 B. Mon. 110; 
Marshall v. Anderson, 1 B. Mon. 198; 
Wall v. Hill, 7 Dana 172; Lawson v. 
Morton, 6 Dana 471; Robertson vy, Mc- 


diction to Assign Dower—aa. 
Early decisions in this country adopted the rule as 
finally established in England,** and except in a few 
jurisdictions where the matter is subject to special 
statutory regulation,** it is now well established that 
courts of equity have concurrent jurisdiction with 
courts of law in suits for the assignment of dower 
in legal estates,*° and in some states it is expressly 
so provided by statute.*® 
jurisdiction as to the assignment of dower will treat 
| it as a strictly legal right, and will be governed by 


[19 C.J.] 555 


the denial of damages at common law to the repre- 
sentatives of a widow, or to a widow when the ten- 
ant died after judgment and before assessment of 
damages,?° and the necessity of having an account- 
In the later cases it was held that a court 
of equity had concurrent jurisdiction and might 
proceed to admeasure dower in cases where no im- 
pediment at law was alleged.*? 


In the United States—(a) Juris- 
In Legal Estates. 


Equity in exercising its 


Daniel, 5 J. J. Marsh. 11; Stevens v. 
Smith, 4 J. J. Marsh. 64, 20 AmD 205; 
Jones; Vv.) Codd, 24 J.J. Marsh.) 359% 
ania v. Honey, 5° T. ‘B. Mon. 


Me.—Lovejoy v. Vose, 73 Me. 46; 
Wing v. Ayer, 53 Me. 465; Freeman 
v. Freeman, 39 Me. 426; Simonton v. 
ray) 34 Me. 50; Smith v. Eustis, 7 

e 

Md.—Mitchell v. Farrish, 69 Md. 
235, 14 A 712; Price v. Hobbs, 47 Ma. 
359; Grove v. Todd, 45 Md. 252; Naill 
Vv. Maurer, 25 Md. 532; Darnall v. 
Hill, 12 Gill & J. 388; Scott v. Craw- 
ford, dele Golllgcen ae 365; Sellman vy. 
Bowen, 8 Gill & J. 50, 29 AmD 524; 
Steiger v, Hillen, 5 Gill & Jee ligase 
Wells v. Beall, 2 Gill & J. 468; Mac- 
cubbin v. Cromwell, 2 Harr. & G. 443; 
Abercrombie yv. Riddle, 3 Md. Ch. 
320; Kiddall v. Trimble, 1 Md. Ch. 
143: Chase’s Case, 1 Bland 206, 17 
AmD 277. 

Hee .—Brown v. Bronson, 35 Mich. 

Miss.—Harper v. Archer, 28 Miss. 
212; Turner v. Morris, 27 Miss. 733. 

Mo.—Young vy. Thrasher, 115 Mo. 
222, 21 SW 1104; Roberts v. Walker, 
101 Mo. 597, 14 SW 631; Rannels v. 
Washington Univ., 96 Mo. 226, 9 SW 
569; Devorse v. Snider, 60 Mo. 235; 
Rankin v. Oliphant, 9 Mo. 239; Davis 
v. Davis, 5 Mo. 183. 


N. J.—Drost Ve Hall, 525 Ne J. sas 
68, 28 A 81; Ocean Beach Assoc. v. 
Brinley, 34 N. J. Eq. 438; Palmer v. 


Casperson, 17 N. J. Eq. 204. 

N. C.—Parton v. Allison, 109 N. C. 
674, 14 SE 107; Efland v. Efiand, 96 
N. C. 488, 1 SE 858; Pollard -v, 
Slaughter, 92 N. Con ts 53 AmR) 402; 


Campbell v. Murphy, 55 N. C. 357: 
Whithead v. Clinch, 5 N. C. 128. 
Oh.—Boltz v. Stoltz, 41 Oh. St. 


540; Finch v. Finch, 10 Oh. St. 501; 
Larrowe v. Bean, 10 Oh. 498; Allen 
v. McCoy, 8 Oh. 418; Todd v. Beatty, 
Wright 460. 

Okl.—Powell v. Crittenden, 156 P 
661, 663 [cit Cyc]. 

Or.—Raer v. Ballingall, 37 Or. 422, 
61 P 852. 

R. I.—Sprague v. Stevens, 32 R, I. 
361, 370,,\79 A 972 [cit Cyc]; Kenyon 
Vv. Kenyon, 17-R. To.539, 280A. 101; 24 
A 787; Maxon v. Gray, 14 R. I. 641. 

S. C.—Bullock v. Griffin, 20 S. C. 
Eq. 60; Woodward v. Woodward, 19 
S. C. Eq. 28; Keith v. Trapier, 8 S.C. 
Kq. 63. 

Vt.—Danforth v. Smith, 23 Vt. 247. 

Va.—Kavanaugh vy. Shacklett, 111 
Vd. 423, 69 SE 335; Blair v. Thomp- 
son, 11 Gratt. (52 Va.) 441; Tod v. 
Baylor, 4 Leigh (31 Va.) 498; Gray- 
son v. Moncure, 1 Leigh (28 Va.) 449; 
Blunt v. Gee, 5 Call (9 Va.) 481; Boy- 
den v. Lancaster, 2 Patt. & H. 198. 

W. Va.—Morgan v. Blatchley, 33 
W. Vas 156,10 SH -282. 

46. See statutory provisions; 
cases supra note 45, 


and 
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the same rules as are courts of law.47 Where the 
jurisdiction of a court of equity has once attached, 
and a decree has been entered assigning dower, a 
probate court cannot order the lands assigned to 
be sold with the other lands of the deceased hus- 
band for the payment of his debts.48 A court of 
equity has no jurisdiction of a proceeding for the 
allotment of dower where the widow denies that she 
has any dower right.*® 

[§-288] bb. In Equitable Estates. If the estate 
in which dower is claimed is one recognized in equity 
alone, the assignment of dower therein is within 
the exclusive jurisdiction of equity.°° 

[§ 289] (b) As Affected by Statutes Confer- 
ring Jurisdiction on Designated Tribunals. Ordi- 
narily the jurisdiction conferred upon probate courts 
or other tribunals for the summary assignment of 
dower is held not to be exclusive, and does not de- 
prive courts of equity of their concurrent jurisdic- 
tion.5! But the provisions of some statutes are held 
to deprive courts of equity of jurisdiction either 


DOWER 


Dower Assigned. While courts of equity ordinarily 
assign dower in proceedings brought directly for 
that purpose,®* their jurisdiction is not confined to 
the assignment of dower in such proceedings."* Thus 
a court “of equity may assign dower in suits to set 
aside fraudulent conveyances made by the husband 
to defeat dower; °° in suits to set aside a conveyance 
in fraud of er editors in which the wife joined; °° in 
suits to cancel releases of dower obtained from the 
wife by fraud; *7 in a suit for partition where such 
relief may be necessary to a complete adjudication 
of the rights to all the parties before the court; °* 
in an action for an accounting; °® in a suit to de- 
clare a trust in real estate; °° in an action to fore- 
close a mechanic’s lien; ®t and in a proceeding by 
an administrator or executor to sell real estate.% 
Where a wife, obtaining divoree on account of -the 
fault or aggression of her husband, is entitled to 
dower in his Jands as if he was dead, she cannot 
obtain an assignment of dower in the divorce suit, 
but must recover her dower in the usual proceed- 


[§§ 287-291 i 


entirely or under enumerated circumstances.®? 
(c) Character of Proceedings in Which 


[§ 290] 


47. “Mayburry “v. Brien, (15 Pet. 
(U. S.) 21, 10 L. ed. 646; Blaine v. 
Harrison, 11 Jll. 384; O’Brien vy. El- 
liot, 15 Me. 125, 32 AmD 137; Drost v. 
Hall, 52 N.,J. q. 68, 28 A 81; Ocean 
Beach Assoc. v. Brinley, 34 N. J. 
Eq. 438 


48. Lawrence vy. Brown, 5 N. ¥. 
394; Lawrence v. Miller, 2 N. Y. 
245. 

49. Ahin v. Opele, 17 Hawaii 
525. 

50. Ala.—Sheppard v. Sheppard, 
87 Ala. 560, 6S. 275. : 

Ind.—McMahan v. Kimball, 3 
Biackf, 1. 
ie be eee v. Page, 4 T. B. Mon. 
“" Me.—Lovejoy v. Vose, 73 Me. 46 


(holding that, when a person is enti- 
tled to dower in an equity of redemp- 
tion, and the mortgage has not been 
redeemed, the remedy to enforce the 
claim of dower is in equity only). 
Mass.—Gibson y. Crehore, 3 Pick. 


475. 

N. Y.—Van Dyne v. a0) 

Wend. 162. 
‘51. Ala.—Yarbrough v. Yarbrough, 
75 -S 932; Sheppard v. Sheppard, 87 
Ala. 560, 6 S 275; Wood v. Morgan, 56 
Ala. 397; Johnson v. Crutcher, 48 Ala. 
368; Irvine v. Armistead, 46 Ala. 363; 
Brooks v. Woods, 40 Ala. 538; Owen 
v. Slatter, 26 Ala. 547, 62 AmD 745; 
Francis v. Garrard, 18 Ala. 794; Beav- 
ers v. Smith, 11 Ala. 20; A be ae v. 
Somerville, 3 Stew. & P. 447. 

Ark.—McGaugh v. Mathis fodaeArk:,. 
221, 198 SW 1147; Johnson v. John- 
son, 84 Ark. 307, 105 SW 869; Hil- 
liard v. Hilliard, 50 Ark. 34, 6 SW 
326; Jones v. Jones, 28 Ark. 19; Meni- 
fee v. Menifee, 8 Ark. 9. 

Towa.—Thomas y. Thomas, 73 Iowa 
657, 35 NW 693; Rice v. Nelson, 27 
Towa 148; Starry v. Starry, 21 Iowa 
254. 

Nebr.—Swobe v. Marsh, 73 Nebr. 
331, 337, 102 NW 619 (holding that, 
under Const. art 6 § 9, providing that 
the district court shall have-:chancery 
and common-law jurisdiction, and 
Cobbey St. Annot. [1903] § 4734, pro- 
viding that the district court shall 
have original and appellate jurisdic- 
tion in all matters, both civil and 
criminal, unless otherwise provided, 
and Const. art 6 § 16, giving county 
courts jurisdiction in all probate mat- 
ters, and Cobbey St. Annot. [1903] § 
4787, giving courts of probate ex- 
clusive jurisdiction in probate mat- 
ters, and § 4908, authorizing the 
judge of probate to assign dower to 
widows, the district court has jur- 
isdiction in proceedings to assign 
dower, it not being the settlement of 


Thayre, 


ings. °? 
[§ 291] (da) 


an estate nor any part thereof, nor 
a matter of probate). 

Y.—Hale v. James, 6 Johns. Ch. 
258, “10 AmD 323. 

N. C.—Efland v. Efiand, 96 N. C. 
488, 1 SE 858; Campbell v. Murphy, 55 
N. C. 357. 

Or.—Baer v. Ballingall, 37 Or. 422, 
61 P 852. 

Meet ee v. Woodruff, 1 Ont. A. 

Rule in Pennsylvania see supra § 
253 note 19 [c]. 

52. See cases infra this note. 

{a] The probate courts of Con- 
necticut have been held to have ex- 
clusive jurisdiction under the stat- 
utes of that state of the assignment 
of dower. Humphrey v. Gerard, 84 
Conn. 216, 79 A 57 (holding that, un- 


-der Gen. St. [1902] §§ 386, 387, con- 


ferring a right of dower on married 
women, and providing that persons 
entitled to the estate, or the widow, 
shall apply to the probate court be- 
fore which the husband’s estate is in 
settlement to have dower assigned, 
the superior court in the trial of an 
action to settle the title to real es- 
tate had no jurisdiction to assign 
dower to a widow out of the property 
in controversy, but, at most, could de- 
clare that she was entitled to Gower); 
Way v. Way, 42 Conn. 52 (nolding 
that, if dower was not assigned in all 
the property of deceased, a reassign- 
ment may be obtained in the probate 
court, but not in other courts; the 
jurisdiction of the probate court is 
not exhausted by a partial assign- 
ment of dower). 

[b] In Vermont the probate court 
has exclusive jurisdiction of the as- 
signment of dower, and the courts of 
chancery ordinarily, in matters right- 
fully pertaining to the court of pro- 
bate, interfere in aid of its jurisdic- 
tion only in matters not within the 
power of that court, and only to that 
extent, then remitting the case to 
that court. Danforth v. Smith, 23 
Vt. 247. : 

{c] In Georgia under Civ. Code § 
4697, providing a statutory remedy 
for setting apart dower, it has been 
held that the remedy provided in the 
code must be followed as the exclu- 
sive remedy when it is applicable to 
the facts of the case, and the aid of 
a court of equity is not necessary 
to the assertion of the right of dow- 
er or the protection and preservation 
of the dower estate. But where this 
remedy cannot, by its terms, be made 
to apply, or where, if it is applicable 
so far as the assignment of dower 
is concerned, the aid of a court of 
equity is necessary to the assertion 


Retention of Jurisdiction to Afford 


of a widow’s right to dower or to se- 
cure to her the enjoyment of the dow- 
er estate, the court of equity will, 
notwithstanding the provision in the 
code, entertain a petition praying for 
the assignment of dower and appro- 
priate and adequate relief in aid 
thereof. Bishop v. Woodward, 102 
Ga. 281, 29 SH 968. 

53. See generally cases supra §$ 
287-289. 

54. See cases infra notes 55-63. 

55. Ga.—Flowers v. Flowers, 89 
Ga. 632, 15 SE 834, 18 LRA 75. 

Ky.—Petty v. Petty, 4 B. Mon. 215; 
39 AmD 501. 

Mich.—Rockwell v. Rockwell, 81 
Mich, 493, 46 NW 8; Lake v. Nolan, 
81 Mich. 112, 45 NW 376. 

Mo.—Davis v. Davis, 5 Mo. 183. 
eke Y.—Holmes v. Holmes, 3 Paige 
vo . 

N. C.—Tate v. Tate, 21 N. C. 22. 

S. C.—Brooks v. McMeekin, 37. S. 
C. 285, 15 SE 1019. 


Tenn.—London Vv. London, 1 
Humphr. 1. ; 
56. Ill.—Summers v. Babb, 13 Ill. 


483. 

Ky.—Dugan v. Massey, 6 Bush 81. 

Me.—Richardson v. Wyman, 62 Me. 
280, 16 AmR 459; Wyman v. Fox, 59 
Me. 100. 

Mass.—-Robinson y. Bates, 3 Metce. 


40. 

Mo.—Bohannon vy. Combs, 97 Mo. 
446, 11 SW 232, 10 AmSR 328. 

N. J.—Belfora v. Crane, 16 N. J. 


Eq. 265, 84 AmD 155. 
N. Y.—Malloney v. Horan, 49 N. Y. 


111, 10 AmSR 335. 
TCH ee, v. Paige, 5 Oh. St. 

57. Miller v. Stepper, 32 Mich. 194; 
Smart v. Waterhouse, 10 Yerg. 
(Tenn.) 94, 

58. See supra § 284. 

59. Gano y. Gilruth, 4 Greene 
(Iowa) 4538. 

60. Hawley v. James, 5 Paige 


(N. Y.) 318 [rev on other grounds 16 
Wend. 61]. But see Stewart v. Chad- 
wick, 8 lowa 463. 473 (where the 
court refused to admeasure dower in 
such proceeding, and said: “The wid- 
ow of W. has no estate, as such, for 
which she can sue at present, as in 
this casé. The right descends upon 
the heirs at law, and when they have 
recovered, she makes her claim of 
dower upon them’’). 


pian McClure v. Fairfield, 153 Pa. 
62. In re Rawlings’, 81 Iowa 701, 
47 NW 992. 
63. Smith v. Smith, 13 Mass. 231; 


Holmes vy. Holmes, 54 Minn. 352, 56 
NW 46. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 291-296] 
Complete Relief. The rule, that when equity once 
takes jurisdiction it will retain it to afford complete 
relief,°* applies to suits for dower.® 

[§ 292] ©. Defenses—1. In General. Defendant 
has a right to plead and prove any matter which 
will defeat or diminish demandant’s claim to 
dower.®° But any other matter is irrelevant and 
‘constitutes no defense.®? The sufficiency of the hus- 
band’s estate to satisfy the widow’s claim is not a 
defense to an action against her husband’s grantee,*® 
although there is some authority to the contrary.®® 
The fact that a partition suit has been commenced 
for the partition of the land in which dower is 
claimed, to which suit the widow is a party, is no 
defense; 7° nor is an outstanding title purchased 
after the commencement of the action,’! nor a re- 
lease of dower by the widow to a stranger when the 
action is at law,’? although it is otherwise where 
the action is equitable in its nature.”? Disallowance 
of the right of dower cannot be justified on the 
ground of alleged equities against the widow that 
had become irremediable by lapse of time at the date 
of the entry of the decree.** It is no defense to a 
writ of dower that the widow of the former owner 
was also entitled to dower in the estate, the second 
widow being entitled as against defendant to one 
third of the whole; the fact that the other widow 
might also demand dower cannot be availed of by 
defendant.”® 

[§ 293]: 2. Purchase in Good Faith. If the 
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title cannot be impaired by the fact that defendant 
purchased such land without notice of the claim for 
a valuable consideration.’® This rule is now well 
established in this country, although doubt has been 
expressed as to whether equity ought not to inter- 
fere in favor of such purchaser, especially where 
the widow seeks equitable relief in asserting her 
claim.7* Where dower is claimed in an equitable 
estate, it is a good defense that defendant was a 
bona fide purchaser for value without notice of the 
hidden .equity.*® : 

[§ 294] 38. Legal or Equitable Defenses. Where 
a widow’s claim for dower is not founded upon a 
legal right, cognizant in a court of law, and she ap- 
ples for equitable relhef, the general rule is that 
defendant may avail himself of an equitable defense 
existing in his favor.*® And where she is seeking 
equitable relief, in addition to the assignment of 
dower, any defense, legal or equitable, may be set 
up in the answer.*° 

[§ 295] 4. Denial of Existence of Dower Right *! 
—a. In General. If a person’s lands are purchased 
subject to an inchoate right of dower in the gran- 
tor’s wife, the purchaser cannot deny the existence 
of such dower right, especially where he has 
paid less than its fair value by reason of such 
claim.®? 

[§ 296] b. Denial of Seizin or Title. The heirs 
or devisees of the deceased husband or those claim- 
ing under them cannot set up want of seizin of the 
husband as a defense to a widow’s claim of dower.’? 


widow’s title to dower in land is established such 


erly disallowed as irrelevant. Hogg 
v. Potter, 76 SW. 35, 25 Kyl 492: 

[b] Agreement to devise land.— 
In an action for dower, an agreement 
set up by answer, whereby deceased, 
in consideration of services rendered, 
was to leave defendant his interest 
in land at his d2ath, could not be en- 
forced, the remedy being by an ac- 
tion for damages for a breach of con- 
trast. Purdy v. Purdy, 95 Misc. 369, 
158 NYS 683. 

68. Richardson v. Harms, 11 Misc. 
254, 32 NYS 808; Bragg v. Tinkling 
Land, ete., Co., 115 Va. 1, 78 SE 541. 

[a] Personal estate greatey than 
the value of the dower.—lIt is no ob- 
jection to a claim of dower that the 
claimant has sold or removed the 
whole of the personal estate of her 
husband of greater amount than the 
value of the dower. A remedy for 
such wrongful act cannot be thus 
obtained by the administrator or by 
the creditors. Caruthers vy. Wilson, 9 
Miss. 527. 

69. Saunders v. Hamilton, 82 SW 
630, 26 KyL 851 (holding that, where 
a grantor has conveyed. with cove- 
nant of general warranty to the party 
against whom, or his vendees, the 
grantor’s widow is claiming dower, 
and she is in possession of an estate 
from her husband worth more than 
the dower: claim, her claim will be 
rejected to avoid circuity of action). 

{a] In Rhode Island a widow is 
not entitled to have dower set off to 
her out of certain lands that have 
heen conveyed to others by her hus- 
band in his lifetime, if her husband 
at the time of Fis decease was seized 
and possessed of other lands out of 
which her dower might be assigned. 
Sprague v. Stevens, 32 R. I. 361, 79 A 
972. 

70. In re Sipperly, 44 Barb. (N. Y.) 
379; Egan v. Walsh, 43 N. Y. Super. 
402; Bradshaw v. Callaghan, 5 Johns. 
(N. Y.) 80 [mod on other grounds 8 
Johns. 558]. 


64. See Equity [16 Cyc 106]. 

65. See cases infra this note. 

{a] Matters adjusted in suits for 
dower.—(1) To avoid a multiplicity 
of suits which must necessarily fol- 
low where a former owner conveyed 
property as a bachelor under war- 
ranty deed when he had a common- 
law wife living, in establishing her 
dower interest in this property, a 
court of equity has power and juris- 
diction to transfer the dower encum- 
brance from this property to other 
lands of which her husband died 
seized. Lavery v. Hutchinson, 249 
Tll. 86, 96 NE 6, AnnCas1912A 74. (2) 
Where deceased’s only estate was real 
property, and his widow was his only 
ereditor, and she and defendants, 
joined in a suit by her for assignment 
of dower, were the only parties in- 

, terested in the estate, a court of equi- 
ty could adjust in that suit all claims 
or matters in difference between the 
parties relative to the estate, and 
proceed to a full determination of 
their interest in the real estate, in- 
cluding the adjustment of rents re- 
ceived by the widow from the prop- 
erty and improvements made there- 
on. Potter v. Clapp, 203 Ill. 592, 607, 
68 NE 81,°96 AmSR 3822 (where it 
was said: “While equity will not 
ordinarily take uron itself the settle- 
ment of: the estate of’ deceased per- 
sons, in a proper case it may assume 
such jurisdiction’’). (3) An order 
for maintenance pendente lite will 
not be made on behalf of a widow 
on her bill of dower. Rockwell v. 
Morgan, 13 N. J. Eq. 119. 

66. Ellis v. Diddy, 1 Ind. 561. 

67. See cases infra this and fol- 
lowing notes. 

[a] Purchase by wife of other 
assets in insolvency.—Where land in 
which plaintiff demanded dower was 
sold to defendant on _ execution 
against plaintiff’s husband, and de- 
fendant was not a creditor of the 
husband, a plea that plaintiff was not 
entitled to dower in the land by rea- 
son of her having made a fortunate 
purchase of many thousand dollars’ 
worth of supposed worthless notes 
and accounts and many tracts of 
land at a public sale of the estate of 
her husband in insolvency was prop- 


71. Manning v. Laborre, 33 Me. 
343. 
72. Pixley v. Bennet, 11 Mass. 298. 


And see supra § 213. 

Release of dower to a stranger to 

the title see supra § 195. 4 
Co., 


73. Grant v. Jackson, etc., 


Del. Ch. 404. And see supra § 215. 
74. Sleeth v. Taylor, (W. Va.) 95 

SE 597. 
75. Geer v. Hamblin, 1 Me. 54. 
76. Ala.—Owen v. Slatter, 26 Ala. 

547, 62 AmD 745. 

RL Cores v. Newbold, 1 Del. 
oO. : : 

ian Eee Ese v. Schroeder, 10 Ga. 


Ill.— Haller v. Hawkins, 245 Ill. 492, 
eee 299; Blain v. Harrison, 1:1: Ill. 

Ind.—Law v. Long; 41 ‘Ind. 586; 
Wachester v. Johnson, 61 Ind. A. 659, 
108 NE 624, 629, 61 Ind. A. 680, 108 
NE 990 [cit, Cyc]. 

Iowa.—Cruize v. Billmire, 69 Iowa 
397, 28 NW 657; Gano v. Gilruth, 4 
Greene 453. 

Md.—Mitchell v. Farrish, 69 Ma. 
235, 14 A 712. 

Minn.—Madson v. Madson, 69 Minn. 
37, 71 NW 824. 

Mo.—Rankin vy. Oliphant, 9 Mo. 239. 

N. C.—Campbell v. Murphy, 55 N. 
(Os Sire 

Oh.—Larrowe v. Beam, 10 Oh. 498. 

Pa.—Reel v. Elder, 62 Pa. 308, 1 
AmR 414. 

S. C.—Sondley v. Caldwell, 28 S. C. 
580, 6 SE 818; McMorris v. Webb, 17 
S. C. 558, 43 AmR 629; Snelgrove v. 
Snelgrove, 4 S. C. Eq. 274. 

Utah.—Hilton v. Sloan, 37 Utah 
359, 108 P 689. 

Eng.—Finch vy. Shaw, 19 Beav. 500, 
52 Reprint 445; Williams v. Lambe, 
3 Bro. Ch. 264, 29 Reprint 526; Phil- 
lips v. Phillips, 4 De G. F. & J. 208, 
65 EngCh 208, 45 Reprint 1164; Col- 
lins v. Archer, 1 Russ. & M. 284, 5 
IingCh 284, 39 Reprint 109. 

Ti “Blainiw- Harrison’ 11 Tie 3s4= 
Snellgrove v. Snellgrove, 4 S.C.Eq. 274. 

78. Hutchinson vy. Olberding, 136 
Iowa 346, 112 NW 647. ; 

79. Larrowe v. Beam, 10 Oh. 498; 
Bullock v. Griffin, 20 S. C. Eq. 60; 
Snelgrove vy. Snelgrove, 4 S. C. Kq. 
274. And see supra § 293 note 79. 

80. Cauley v. Lawson, 58. N. C. 
132; Murphey v. Avery, 18 N. C. 25; 
Murphy v. Murphy, 12 Oh. St. 407. 

81. See also supra § 292. 

82. Pepper v. Thomas, 85 Ky. 539, 
4 SW 297, 9 Kyl 122. 

33. Griffith v. Griffith, 5 Del. 5; 
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And hile there are some decisions to the contrary,** 
it is held in most states that a tenant in possession 
of the lands in which dower is claimed under a 
title by conveyance from the husband is estopped 
from denying the validity of the husband’s title,°° 
even though his seizin was tortious.*®° But he may 
show the character of that seizin and that it was not 
such that his widow would be entitled to dower.®? 
The general rule does not apply where the husband’s 
grantee is in possession under a different and para- 
mount title.88 And a grantee acquiring a leasehold 
rather than a freehold estate by conveyance from the 
widow’s husband may set up the nature of such es- 
tate to preclude her recovery of dower therein.*® 
[§ 297] 5. Set-Off and Counterclaim. The own- 
er of lands in which dower is claimed cannot set up 
by way of counterclaim the payment of taxes °° or 
encumbrances, subject to which the lands were sold 
to him by the husband,** nor can the rents and prof- 
its received by the widow subsequent to the hus- 
band’s death be set off against the widow’s claim; °? 
nor can an administrator set off against arrearages 
of dower due the widow the amount of overpay- 
ments made by him on account of her distributive 
share in decedent’s estate, if the period of lmita- 


Brown v. Pitney, 39 Ill. 468; Mont- 
gomery v. Bruere, 4 N. J. L. 260 [rev 
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session of land supposing it) tombe 
the lot described in his deed, when in 


tions had run after the making of such payments.% 
So the widow’s dower right in surplus moneys real- 
ized on foreclosure cannot be reduced by an equita- 
ble claim against her, although, if she elects to take 
a gross sum equal to the value of her dower in the 
surplus, a surrogate may recognize such counter- 
claims anal her.®4 

[§ 298] D. Limitations and Laches—l. In Gen- 
eral. There is considerable difference of opinion 
as to the application of generai statutes of limita- 
tions to actions for dower. There seems to be a 
weight of authority, however, in favor of the doc- 
trine that such statutes are applicable,®® although 
in a number of jurisdictions the contrary view is 
maintained.®® Of course the question depends upon 
the terms of the particular statute which is the sub- 
ject of construction.®? Statutes of limitation are 
not applied to stits in equity,®°* but courts of equity 
will, if called upon to administer a right strictly 
legal, follow such statutes, so that in those jurisdic- 
tions where general statutes of limitation are, held 
to apply to suits to recover dower, if such suits are 
brought in equity, the widow will be barred unless 
they are brought within the prescribed time.? A 
limitation provided for the summary proceeding in 


purchased by defendant from the 
husband in his lifetime, defendant 


[§§ 296-298 


on other grounds 5 N. J. L. 1019 


mem]; Hitchcock v. Carpenter, 9 
Johns. (N. Y.) 444; Collins v. Torry, 
We TOUiSs OND LX )s 2il S50 On AMD 27ie)s 


itechcock v. Harrington, 6 Johns. 
ING SY 9 0; Am D229: 

84. Crittenden v. Woodruff, 11 Ark, 
82; Sparrow v. Kingman, 1 N. Y. 242 
foverr Osterhout v. Shoemaker, 3 
Hill (N. Y.) 513; Bowne v. Potter, 17 
Wend. (N. Y.) 164; Hitchcock v. Car- 
penter, 9 Johns. (N. Y.) 344; Collins 
v. Torry, 7Johns, (N. Y.) 278, 5 AmD 


273). 

85. Ala.— Edmondson v. Montague, 
14 Ala. 370. 

Ga.—Carter v. Hallahan, 61 Ga. 
314. 


Ind.—Ketchum y. Schicketanz, 73 
Indy 137. 

Ky.—Fannessey v. Fannessey, 1 
KyL 328, 10 Ky. Op. 788. 

Me.—Lewis v. Meserve, 61 Me. 374; 
Gammon y. Freeman, 31 Me. 243; 
Haines v. Gardner, 10 Me. 3838; Na- 
son v. Allen, 6 Me. 243 

Mass.—Wedge v. Moore, 6 Cush. 8. 


Mich.—May v. Tillman, 1 Mich. 
262. 

Miss.—Randolph vy. Doss, 4 Miss. 
205. : 


N. J—Hyatt v. A’ckerson, 14 N. J. 
L. 564; English v. Wright, 1 N. J. L 
437. 

N. C.—Norwood v. Marrow, 20 N. C. 
578. 

Oh.—Ward v. McIntosh, 12 Oh. St. 
231. 

Pa.—Evans vy. Evans, 29 Pa. 277. 

S..C.—Gayle ‘v. Price, 39 S, C. L. 
525; Douglass v. Dickson, 14 S. C. 
Ie 2S re 

Can.—Sydney, 
Sword, 21 Can. S.C. 152. 

[a] Applications of rule.—(1) 
Those claiming under the husband as 
volunteers, or who accept convey- 
ances from him with knowledge that 
they were made for a fraudulent pur- 
pose, cannot be heard to say that the 
husband was not seized of the land 
during coverture, in order to defeat 
the wife’s claim to dower. 
v. Fannessey, 1 Kyl 328,'10 Ky. Op. 
788. (2) Where the husband had an 
equitable estate in land as vendee 
under a bond for a deed, but had 
transferred the bond before acquiring 
a legal, title, a subsequent grantee 
of the legal title is not estopped to 
deny the seizin of the husband. Ed- 
mondson vy. Montague, 14 Ala. 370. 
(3) Where a grantee enters into pos- 


etc., Coal, etc., Co. v. 


Fannessey ' 


fact it is not, and continues in pos- 
session until his death, and such land 
is then sold and conveyed by his ad- 
ministrator under license of court, 
and the purchaser enters into pos- 
session under such conveyance and 
afterward takes a quitclaim deed of 
the land from the grantor of de- 
ceased, describing it as being the 
same land intended to be conveyed 
by his deed to deceased, the widow 
of deceased is entitled to dower in 
the land against such purchaser, the 
deed of release being a mere con- 
firmatory title. Hale v. Munn, 4 
Gray (Mass.) 132. 

86. Randolph v. Doss, 4 Miss, 205. 

87. Gully v. Ray, 18 B. Mon. (Ky.) 
107; Gammon v. pte 31 Me. 243; 
Moore v. Estey, 5 N. 479. 

88. Cobb v. Oldfield, ist Tll. 540, 38 
NE 142, 42 AmSR 263; Owen v. Rob- 
bins, 19 Tll. 545; Sparrow v. Kingman, 
1 N. Y. 242; Ward v. McIntosh, 12 
Oh. St. 231; Coakley v. Perry, 3 Oh. 
St. 344; Minaker v. Hawkins, 20 U. C. 
Q. B. 20. But see Sydney, etc., Coal, 
eter COn Var sword, gluCanie SiC” 
(holding that where the government 
grants land comprising a part of the 
foreshore of a harbor the grantee has 
such a seizin that dower would at- 
tach against all persons claiming 
under such seizin until it should be 
avoided by the entry or action of the 
person having the right, and the wid- 
ow is entitled to dower in such land 
as against one to whom her husband 
conveyed it, and who asserts that the 
grant to the husband was void, and 
claims under a statute confirming ti- 
tle in himself, as he is estopped to 
deny the validity of the husband’s 
title). 

fa] Quitclaim deed.—Where the 
tenant holds under a quitclaim deed 
from the husband obtained by him to 
protect a superior title under which 
he already holds, he is not precluded 
from showing that the husband was 
not seized of such an estate as to en- 
title his widow to dower. Cobb v. 
Oldfield, 151 Ill. 540, 38 NE 142, 42 
AmSR 268. 

89. Sparrow v. Kingman, 1 N. Y. 
| 242; Finn v. Sleight, 8 Barb. (N. Y.) 
401; Whitmire v. Wright, 22 S.C. 446. 
52 AmR 725; Gaunt v. Wainman, 3 
| Bing. N: Cas. 69, 32 ECL 41, 132 Re- 
| print 325. 
| 90. Murray v. Scully, 259 Mo. 57, 
167 SW 1017 (holding that in a suit 
‘for the assignment of dower in land 


could not have deducted from the 
dower interest the widow’s portion of 
an amount he had paid for taxes at 
the purchase of the land since no 
duty rested on her to pay the tax). 

91. Blakely v. Boruff, 71 Ind. 93. 

92. Bogardus v. Parker, 7 HowPr 
(NYA) 035 

93. Montgomery’s <App., 92 Pa. 
202, 37 AmR 670. 


94. Taylor vy. Bentley, 3 Redf. 
Supr - ON wWiio4s 
95. Iowa.—Felch v. Finch, 52 


Iowa 563, 3 NW 570; Sully v. Neber- 
gall, 30 Iowa 339; Rice v. Nelson, 27 
nhs 148; Phares v. Walters, 6 Iowa 

Ky.—Kinsolving v. Pierce, 18 B. 
Mon. 782. 

Me.—Durham vy. Angier, 20 Me. 242. 

Miss.—Westbrook v. Hawkins, 59 
Miss. 499; Moody v. Harper, 38 Miss. 
re Torrey v. Minor, Sm. & M. Ch. 
Yon Y.—Jones v. Powell, 6 Jokns. Ch. 

Oh.—Tuttle v. Willson, 10 Oh. 24. 

RS v. Keller, 77 Pa. 487. 

L. 85; Lide v. Reynolds, 3 S. C. L. 
Ore. CAStone Ven, Caston, tlm S.q@ mics 
1; Wilson v. McLenaghan, INES! 
Eq. 35; 

Ont.—Cope v. Cope, 26 Ont. 441; 
Re Foster, 13 OntWR 176. 

96. Ala.—Owen vy. Campbell, 32 
Ala. 521. 

Del.—Bordly v. Clayton, 5 Del. 154. 
aan .—Chapman y. Schroeder, 10 Ga. 

Md.—Seliman vy. Bowen, 8 Gill & J. 
50, 29 AmD 524% Wells v. Beall, 2 Gill 
& J. 468; Kiddall v. Trimble, 1 Md. 
Ch. 143. 

Mich.—May v. Rumney, 1 Mich. 1. 

Mo.—Johns v. Fenton, 88 Mo. 64; 
Littleton v. Patterson, 32 Mo. 357. 

97. Burt v. C. W. Cook Sheep Co.; 
10 Mont. 571, 27 P 399 (reviewing 
decisions). 

98. See Limitations 
[25 Cye 1056]. 

99. Danley v. Danley, 22 Ark. 263; 
Britt. v. Gordon, 132 Iowa 431, 108 
NW 319, 11 AnnCas 407 (holding that 
Code § 3369, providing that the sur- 
vivor’s share may be set off by the 
mutual consent of the parties or by 
referees appointed by the court, the 
application therefor to be made after 
twenty days from the death of the 
intestate and within ten years, does 
not apply to an action in equity or 


of Actions 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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probate or county courts does not apply to the con- 
current remedy in equity. 

[§ 299] 2. Special Statutes of Limitations—a. 
In General. In a number of the states statutes are 
in force prescribing the time within which an action 
to recover dower or a proceeding for the admeas- 
urement of dower must be instituted.2 Some of 
these statutes have been held not to apply where the 
cause of action arose prior to the passage of the 
act.$ 

[§ 300] b. Statutes Relating to Recovery of Real 
Property. In most jurisdictions it is held that in 
the absence of special statutes expressly prescrib- 
ing the time within which actions for dower may 
be brought, such actions are to be treated as actions 
for the recovery of real property and must be 
brought within the time prescribed in statutes of 
limitations applicable to such actions. But some 
such statutes show by their terms that they are not 
applicable to actions for dower.® But if the statute 
by its terms begins to run from the time when the 
right to enter upon the lands involved in the suit 
first acerued, it can have no application to an ac- 
tion for the recovery of dower, because the widow 
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has no right of entry until dower is assigned.® 

[§ 301] ec. Statutes Relating to Actions Not 
Specifically Provided for. It has been held that 
a general statute of limitations requiring actions 
not specifically provided for to be brought within 
a, prescribed time does not apply to actions for 
the assignment of dower.’ 

[§ 302] d. When Statute Begins to Run—(1) 
Death of Husband. The statute of limitations does 
not begin to run as against a widow’s claim of dower 
until, by reason of her husband’s death, she is en- 
titled to assert it.8 And where a husband’s death is 
claimed by reason of seven years’ absence without 
being heard of, the right to sue for dower does not 
exist until the expiration of that period.® Nor does 
the statute run against her right to recover dower 
while she is in possession and enjoyment of the 
lands,° or where she continues to reside on her 
husband’s land without objection from the heirs 
under statutory authority to do so.1!_ But a widow’s 
right of action for dower in lands not in her pos- 
session accrues at the time of her husband’s death, 
and the statute of limitations is generally held to 
commence to run against her from that time,’ al- 


for the partition of a distributive 
Share, and the general statute of 
limitations applies to such action); 
Starry v. Starry, 21 Iowa 254 [dist 
Phares v. Walters, 6 Iowa 106]; 
Shawhan v. Smith, 4 KyL 440; Lar- 
rowe v. Beam, 10 Oh. 498. 

1. Starry v. Starry, 21: Iowa 254. 

2. See statutory provisions. 

[a] In Alabama (1) if a widow 
does not within three years after her 
husband’s death take steps to have 
her dower interest set apart, her 
right is barred py statute as against 
an alienee of her deceased husband 
or one claiming under such alienee, 
Garnett Smelting, etc., Co. v. Watts, 
140 Ala, 449, 37 S 201. (2) The stai- 
ute applies only when there was an 
alienation by the husband, and is in- 
capable of extension to a case, where 
the alienation was after the death 
of the husband, by his personal rep- 
resentative, under a decree of the 
court of probate. Barksdale v. Gar- 
rett, 64 Ala. 280, 88 AmR 6. (3) As 
the only limitation fixed by special 
statutory provisions relating to the 
recovery of dower is three years in 
cases where the husband had during 
his lifetime aliened the land, the 
period of prescription affords for 
cases not falling within the statute 
the conelusive time measure for a 
bar. Robertson v. Robertson, 191 
Ala. 297, 68 S 52. 

{b] In Missouri under Rev. St. 
(1909) § 391, limiting actions to re- 
cover dower in real estate, the word 
“recover” means to obtain a final 
judgment to succeed in a lawsuit, 
and not to regain possession of real 
estate which has already been as- 
signed or admeasured to the widow; 
it means that, if she wishes to assert 
dower, she must within ten years 
after her husband’s death bring ac- 
tion for admeasurement, whether or 
not the real estate is in adverse pos- 
session. Belfast Inv. Co. v. Curry, 
264 Mo. 483, 175 SW 201. See also 
infra § 300. 

{[c] In New York (1) the statute 
requires actions for assignment®* of 
dower to be brought within twenty 
years after the husband’s death, and 
its operation is not affected by an- 
other statute of limitations suspend- 
ing the running of limitations where 
defendant is a nonresident, because 
by express provision the general stat- 
ute of limitation is inapplicable 
where a different limitation is spe- 
cially prescribed. Wetyen v. Fick. 
90 App. Div. 43, 85 NYS 592 [aff 178 
N. Y. 223, 70 NE 497]. (2) Equity is 
bound by the statutory limitation of 
twenty years. Kyle vy. Kyle, 67 N. Y. 

[19 C. J.—36] 


ied) [mod 3 Hun 458, 5 Thomps, & C. 


Ras In Ontario the right of action 
is barred within ten years from the 
husband’s death under 38 Vict. Ch. 16 
§ 14 Me Pl McDonald v. McRae, 13 
Ont. A. 12 

3. eee wee v. Robertson, 191 
Ala, 297, 68 S 52; Vaughn v. Vaughn, 
180 Ala. 212, 60 S 872; Martin v. Mar- 
tin, 85 Ala. 560; Tooke v. Hardeman, 
7 Ga. 20; Stewart v. Smith, 14 AbbPr 
(N. Y.) 75. Contra Brewster v.-Brew- 
ster, 32 Barb. (N. Y.) 428. 

4 U. S.—Choteav v. Harvey, 36 
Fed. 541. 
te her ales v. Danley, 22 Ark. 

Ill.—Owen v. Peacock, 38 Ill. 33. 

Ky.—Winchester v. Keith, 70 SW 
664, 24 KyL 1033; Williams v. Wil- 
liams, 89 Ky. 381, 12 SW 760, 11 KyL 
608, 6 LRA 637; Anderson v. Sterritt, 
79 Ky. 499. 

Mich.—Hunt v. Stevens, 174 Mich. 
501, 140 NW 992; Butcher vy. Butcher, 
137 Mich. 390, 100 NW 604; Moross v. 
Moross, 132 Mich. 203, 93 NW 247; 
Beebe v. Lyle, 73 Mich. 114, 40 NW 
eo Proctor vy. Bigelow, 38 Mich. 
282. 

Mo.—Joplin Brewing Co. v. Payne, 
197 Mo. 422, 94 SW 896, 114 AmSR 
770; Harrison v. McReynolds, 183 
Mo. 533, 82 SW 120; Null v. Howell, 
111 Mo. 273, 20 SW 2738; Long v. Kan- 
sas City Stock-Yards Co., 107 Mo. 298, 
17. SW 656, 28 AmSR 413; Sherwood 
v. Baker, 105 Mo. 472, 16 SW 938, 24 
AmSR 399; Beard v. Hale, 95 Mo. 
16, 8 SW 156; Robinson v. Ware, 94 
Mo. 678, 8 SW 153. 

Nebr.—Beall v. McMenemy, 63 
Hebm 10,88, NW 134, 93) <AmSR 
427. 

N. J.—Berrien v. Conover, 16 N. J. 
L. 107; Conover v. Wright, 6 N. J. 
re [rev 6 N. J. Eq. 482, 47 AmD 

Oh.—Tuttle v. Willson, 10 Oh. 24. 
wat C.—Ramsay v. Dozier, 5 S. C. L. 

Ww. Va.—Sperry v. Singer, 54 W. Va. 
283, 46 SE 125; Morris v. Roseberry, 
46 W. Va. 24, 32 SE 1019; Smith v. 
Wehrle, 41 W. Va. 270, 23 SE 712. 

Ont.—Begly v. St. Patrick’s Liter- 
ary Assoec.; 23 U.. C.Q.-B; 395; Ger- 


'man yv. Grooms, 6 U. C. Q. B. 414. 


fa] In Michigan it has been held 
that the statute of limitations in re- 
gard to real actions controls whether 
the husband's death is actual or legal. 
Moross v. Moross, 132 Mich. 203, 93 
NW 247. 

[b] Tacking possessions. — The 
possession of a devisee may be con- 


chaser from the devisee, so as to de- 
feat, under the statute of limitations, 
the right of the widow of the devisor 
to dower in the premises, although 
neither the possession of the devisee 
nor that of the purchaser be for ten 
years. -Caston vy. Caston, 19 S. C. Eq. 


“ek Burt v. C. W. Cook Sheep Co., 
10 Mont. 571, 27 P 399. 
6. Ga.—Wakeman v. Roache, Dudl. 


E23. : 
Ky.—Bartee vy. Edmunds, 96 SW 
dsb. 29 Kos 82% 
Mass.—Parker v. Obear, 7 Metce. 


24. 

N. H.—Barnard v. Edwards, 4 N. H. 
107, 17 AmD 403. 

One Y.—Hogle v. Stewart, 8 Johns. 

7 Lynde -v. Wakefield, 19 Mont. 
23, 47 P 5; Burt v. C. W. Cook Sheep 
Co., 10 Mont. 571, 27 P 399. See also 
Supra § 298. 

8. Haller v. Hawkins, 245 Ill. 492, 
92 NE 299; Miller v. Pence, 132 III. 
149, 23 NE,1030; Steele v. Gellatly, 41 
Ill. 39; Lucas v. Whitacre, 121 Iowa 
251, 96 NW 776; Lucas v. White, 120 
Iowa 735, 95 NW 209, 98 AmSR 
380; Williams v. Williams, 89 Ky. 
381, 12 SW 760, 11. KyL 608, 6. LRA 
637; Kinsolving v. Pierce, 18 B. Mon. 
(Ky.) 782; Smith v. Meyers, 13 Ky. 
Op. 830; Leach v. Dennis, 24 U. C. 
Qn Bi 292 

9. Whiting v. Nicholl, 46 Ill. 230, 
92 AmD 248. 

Presumption of death from absence 
see Death §§ 5-19. 

10. O’Bryan v. Langley, 59 SW 
528, 22 KyL 1030; Hastings v. Mace, 
157 Mass, 499, 32 NE 668; Sperry v. 
Swiger, 54 W. Va. 283, 46 SE 125. 

11. Johnston v. Loose, (Mich.) 167 
NW 1021. 

12. Ga.—Crawford v. Watkins, 118 
Ga. 631, 45 SE 482. 

Jil.—Haller v. Hawkins, 245 Til. 
492, 92 NH 299; Whiting v. Nicholl, 
46 Ill. 230, 92 AmD 248; Steele yv. Gel- 
lathy,: 44 Tl. 39; 

Ind.—Thompgon v. McCorkle, 136 
Ind. 484, 34 NE 8138, 86 NE 211, 43 
AmSR 334; Wright v. Tichenor, 104 
Ind. 185, 3 NE 853. 

Towa._—Lucas v. White, 120 Iowa 
735, 95 NW 209. 

Ky.—Winchester v. Keith, 70 SW 
664, 24 KyL 1033; Smith v. Myers, 7 
KyL 438. 

Pi ae aE sa v. Angier, 20 Me. 

Mass.—Hastings v. Mace, 157 Mass. 
499, 32 NE 6€8. 

Mo.—Jodd v. St. Louis, ete., R. Co., 
259 Mo. 239, 168 SW 611; Joplin 


nected with the possession of a pur-' Brewing Co. vy. ask yines 197 Mo. 422, 
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though title by adverse possession had fully ripened ] 
as against the husband before his decease.1? Some 
statutes of limitation have been held not to run 
in favor of the heirs in possession,'* but to run in 
favor of a stranger from the date of the husband’s 
death.1® Other statutes do not begin to run unfil 
there is a possession in some one adverse to the 
dower claimant.1® 

[§ 303] (2) Demand of Dower. Where a de- | 
mand upon the tenant for possession of the land is 
a prerequisite to the commencement of a suit for the 
recovery of dower therein,!’? it has been held that 
the statute begins to run from the date of the de- 
mand rather than the date of the death of the hus- 
band.1§ 

[§ 304] 3. Effect of Disabilities. “In determin- 
ing whether an action for dower is barred under a 
statute prescribing the time within which an action 
for dower should be brought, the time during which 
the widow is under disabilities should be deducted 
if there is statutory authority for so doing,?® but not 
otherwise.?° 

[§ 305] 4. Character of Possession. The ten- 
ant’s possession of the land must be open, notorious, 
undisputed, and continuous for the required time,?* 
and must be adverse as against the widow.”? 


896, 114 AmSR 770. Remarriage 


ei H.—Moore y. Frost, 3 N. H. 
“Pa.—Winters v., De Turk, 133° '°Pa. 


94 SW [a] 
N 


DOWER 


Where the statute of limitations re- 
lating to dower makes no exception 
for coverture as an excuse for delay 


* i a = y 4 ra nana 


[§§ 302-308 


[§ 306] 5. Laches. Aside from any statute of 
limitations, the lapse of an unreasonable length of 
time before commencing an action for the recovery 
of dower will raise the presumption that the widow’s 
dower has been relinquished or otherwise barred or 
cut off, or will constitute such laches as to bar relief 
in a court of equity.2? The rules governing laches 
as a defense in equity are discussed in detail else- 
where in this work,?* and are fully applicable to 
claims for dower.2°> Laches cannot be imputed to a 
widow so long as she continues in possession,”® nor 
to a wife during her husband’s lifetime, as her right. 
has not acerued.27 Where the action is strictly 
legal, it is governed by the applicatory statute of 
limitations, and the equitable doctrine of laches has 
no application,?§ 

[§ 307] E. Parties *°—1. In General. The stat- 
utes of the several states prescribing the procedure 
for the recovery or assignment of dower authorize 
the instituting of proceedings either by the widow 
or by the heirs, devisees, or other persons interested 
in the lands to which dower has attached, and also 
usually designate the parties against whom such pro- 
ceedings may be brought.*° 

[§ 308] 2. Plaintiffs—a. At Common Law. The 
writ of dower unde nihil habet can only be issued 


of widow. — | 32 ay ete Ridgway v. McAlpine, 31 


Ala. 45 
Ark.—Donley v. Donley, 22 Ark. 


ws 


859, 19 A 354, 7 LRA 658; Care v. Kel- 
ler, 77 Pa. 487; Culler v. Motzer, 13 
Serg. & R. 356, 15 AmD 604. 

W. Va.—Sperry v. Swiger, 54 
W.Va. 283, 46 SE 125; Morris, *v. 
Roseberry, 46 W. Va. 24, 32 SH 1019; 
Smith v. Wehrle, 41 W. Va. 270, 23 
SH 712. 

See supra § 125. 

14. Brinkley v. Taylor, 111 Ark. 
305, 163 SW 521; Webb v. Smith, 40 
Ark, 17. 

15. Stidham v. Matthews, 29 Ark. 
650. See Webb v. Smith, 40 Ark. 17 
(holding that the statute does not 
run against the widow’s right of 
dower, in favor of a purchaser at an 
administrator’s sale, until the date of 
the purchase). 

16. Rickard v. Talbird, 14 S. C. 
Eq. 158, 170 (where the court said: 
“The right of dower accrued upon 
the death of her husband... . But 
the course of our decisions has been, 
to date the running of the statute, 
not from the accrual of the rigkt, 
but from the accrual of a right of 
action for its assertion.” So that 
the statute does not begin to run 
until there is a possession in some 
one adverse to the claimant of dow- 


er). 

17. See supra §§ 274-279. 

18. Chase v. Alley, 82 Me. 234, 19 
ie 397; Robie v. Flanders, 33 N. H. 
24, 

19. LaGrange Mills v. Kener, 121 
Ga. 429, 49 SE 300; Wetyen v. Fick, 
LSMIN. Ys, 2295000 NDS 429i ippSiavs 
Flowers, 101 N. C. 158, 7 SE 680. 
See also generally Limitations of Ac- 
tions [25 Cyc 1226 et seq]. 

{a] Insanity at time of husband’s 
death—Where the statute fixing the 
time within which the widow shall 
apply for dower contains a saving 
elause providing that in case of the 
disability of insanity she shall be 
entitled to sue within the time af- 
fixed after removal of the disability, 
the statute does not run against the 
right of a widow insane at the time 
of her husband’s death until she is 
restored to sanity. La Grange Mills 
v. Kener, 121 Ga. 429, 49 SE 300. 

20. Belfast Inv. Co. v. Curry, 264 
Mo. 483, 175 SW 201; Begly v. St. 
Patrick’s Literary Assoc., 23 U: C. 
Q. B. 395. 


in asserting the right to dower, and 
the widow marries again, the time 
within which the dower statute re- 
quires action for dower to be brought 
cannot be lengthened by provisions 
concerning the disability of coverture 
found in general statutes of limita- 


tion. Belfast Inv. Co. v. Curry, 264 
Mo. 483, 175 SW 201. 
21. Ala.—Elyton Land Co. v. 


Denny, 108 Ala. 553, 18 S 561. 
Tll.—Hart v. Randolph, 142 Ill. 521, 
32 NE 517; Stowe v. Steele, 114 I11. 
382, 2 NE 169. 
Iowa.—Collins v. Laucier, 45 Iowa 
702; Berry v. Furhman, 30 Iowa 462; 
Starry v. Starry, 21 Iowa 254. 


Mich.—King v. Merritt, 67 Mich. 
194, 34 NW 689. 
Mo.—Null v. Howell, 111 Mo. 273, 


20 SW _ 24. 


22. Iowa.—Berry v. Furhman, 30 
Towa 462. 

Miss.—Westbrook v. Hawkins, 59 
Miss. 499. 

Mo.—Null v. Howell, 111 Mo. 273, 
20 SW 24. 


Pa.—Winters v. De Turk, 133 Pa. 
359, 19 A 354, 7 LRA 658. 

S. C.—Rickard v. Talbird, 14 S. C. 
Eq. 158. 

{a] Adverse pessession (1) for 
the statutory period, under a contract 
of sale made by the husband, does 
not bar the wife’s dower. Boling v. 
Clark, 83 Iowa 481, 50 NW 57. (2) 
But possession by a purchaser is ad- 
verse to the widow of the vendor. 
Anderson vy. Sterritt. 79 Ky. 499. (3) 
Possession under sheriff’s deed which 
conveys a mere interest which the 
judgment debtor had on a certain 
day is not adverse to the dower right 
of one who was the debtor’s wife be- 
fore that day. Cowen v. Lindsay, 30 
Wis. 586. (4) A widow loses her 
right of dower in property conveyed 
by her husband, which has been held 
in adverse possession for seven years 
after his death, under claim and col- 
or of title with payment of taxes. 
Haller v. Hawkins, 245 Ill. 492, 92 
ee 299; Owen v. Peacock, 38 Ill. 
vu. 

23. Ala—-Elyton Land Co. v. 
Denny, 108 Ala. 553, 18 SW 561; 
Graves Co. v. MeDade, 108 Ala. 420, 
19 S 86; Barksdale v. Garrett, 64 Ala, 
277, 38 AmR 6; Owen v. Campbell, 


513; Fick v. Armstrong, 136 Tl. A. 
26 (eighteen months delay not fatal 
laches). 

Kan.—Poole vy. French, 83 Kan. 281, 
111 P 488. 

Ky.—Ross v. Clore, 3 Dana 189; 
Ralls v. Hughes, 1 Dana 407. 

WLR OE Sa ee v. Hillen, 5 Gill & J. 

Mont.—Burt v. C. W. Cook Sheep 
Co., 10 Mont. 591, 27 P 399. 

N, J.—Turner vy. Kuehnle, 71 N, J. 
Eq. 466, 64 A 478 (facts held not to 
show laches). 

Oh.—Tuttle v. Wilson, 10 Oh. 24. 

[a] Laches rebutted by recogni- 
tion of right.—Where a widow's dow- 
er right in lands not alienated by her 
husband was recognized and admit- 
ted by other persons interested in 
the lands, it could not become barred 
by laches. Vaughn v. Vaughn, 180 
Ala. 212, 60 S 872 (action not brought 
within twenty years). s 

Presumption of release or bar see 
infra § 342. : 

24. See Equity [16 Cyc 150 et seq]. 

25. Barksdale v. Garrett, 64 Ala. 
nie 38 AmR 6; and cases supra note 


26. Brumback v. Brumback, 198 
Ill. 66, 64 NE 741 (joint possession 
of widow and son). See Shelton v. 
Carrol, 16 Ala. 148 (holding that 
where the widow is in possession of 
the dwelling house in which her hus- 
band most usually dwelt next before 
his death, it is not her duty, but the 
duty of him who is entitled to the 
fee, in this case the alienee of the 
husband, to become the actor in pro- 
curing the assignment of her dower). 

27. Haller v. Hawkins, 245 Ill. 492, 
92 NE 299; Lohmeyer v. Darbin, 213 
Til, 498, 501, 72 NE 1118 (where it 
was said: “The right of a wife to 
set aside a deed under like circum- 
stances because in fraud of marital 
rights is ,not doubted, but it does 
not follow that she cdn assert a 
dower right in the lifetime of her 
husband’). 

28. Fourche River. Lumber Co. v. 
Walker, 96 Ark. 540, 132 SW 451. 

29. In summary proceedings sea 
supra § 266. 

30. See statutory provisions. 
also infra §§ 308-316. 


See 


———__—__—____—_~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


is | 


63. 
Ill.—Gilbert v. Reynolds, 51 Mil. | 
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§§ 308-314] 


in behalf of the widow.*! The widow’s right to 
dower after the death of the husband and before 
assignment being at common law nontransferable, 
the common-law action of dower cannot be main- 
tained by the widow’s assignee.*? Where the widow 
is an infant she may maintain an action for her 
dower as in other cases where an infant is plain- 
CHAPS 

[§ 309] b. In Equity.*4 The widow may insti- 
tute proceedings in equity for the assignment of her 
dower,®® and if she marries during the pendency of 
the suit, it is not erroneous to make her husband a 
¢o-complainant,*® although it has been held that he is 
not a necessary party.** The husband’s heir or 
devisee or any other person haying an interest in 
the lands to which dower has attached may for the 
purpose of quieting title institute proceedings for 
the admeasurement of dower,?* unless precluded by 
their own acts,°® or the provisions of the statute.*° 
In those jurisdictions in which a widow’s right to 
have dower assigned is held subject to execution 
by her creditors,*! it is very generally held that 
a court of equity may at the instance of such cred- 
itors cause the widow’s dower to be assigned,*? al- 
though there is authority to the contrary.** 

[§ 310] 3. Defendants—a. In General. The 
right to have dower assigned can be enforced only 
in a proceeding to which all persons in interest are 
parties.44 One who has no interest in the subject 
of the suit, and against whom no relief is asked 
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[19 C. St) 561 
and no deeree can be rendered, should not be made 
a party.*> 

[§ 311] b. Tenants of Freehold. In those juris- 


dictions where the common-law action of dower is 
retained, the action must be brought against the 
tenant of the freehold at the time of the commence~ 
ment of the action,*® although several other parties 
have had possession of the land and received the 
rents and profits.47 It may be brought against a 
tenant holding under color of title, although wrong- 
fully in possession.48 A vendor in possession under 
a contract of sale has such a legal seizin in the land 
as constitutes him a tenant of the freehold, and 
he is a proper party defendant.*® But the writ can- 
not be maintained against a tenant for years,°° un- 
less it is so provided by statute.°? 

[§ 312] c¢.° Persons in Possession. In equity and 
under the statutes in many jurisdictions, all persons 
actually occupying any portion of the lands in which 
dower is claimed are proper defendants.°? 

[§ 313] d. Purchasers or Owners—(1) In Gen- 
eral. Where there are no adverse interests in the 
land, the owner at the time the action is commenced 
is the proper and the only necessary party defend- 
ant.53 

[§ 314] (2) Joinder of Owners. In some juris- 
dictions dower cannot be claimed in one action 
against several alienees of the husband, each hold- 
ing a separate tract or parcel of land, and only 
those persons interested in one parcel of the land 


Park Dower p 283. 

See supra §§ 213-217. 

, Phelan y. Phelan, Draper (U. 

C.) 38 

34. 

215. 
@5. See supra §§ 286-291. 


6. 
Suits by assignee see supra § 


86. Portier v. Barclay, 15 Ala. 439. 
7... Portier ¢v.isBarelay;y 15 «Ala: 
439; Walker v. Gilman, 45 Me. 28 


(holding that, where the widow mar- 
ries during suit, the husband should 
be joined as plaintiff, but the objec- 
tion cannot be raised on scire facias). 
Compare Turner v. Morris, 27 Miss. 
733 (holding that the fact that the 
petition was filed in the name of the 
widow alone, when she was married 
to a second husband, does not render 
the assignment absolutely void, so 
that it can be taken advantage of in 
a collateral proceeding). 

38. Ala.—Robertson v. Robertson, 
19VAla.* 297, 68% S525 Callahan ov. 
Nelson, 128 Ala. 671, 29 S 555; 
Thrasher v. Pinckard, 23 Ala. 616; 
Shelton v. Carrol, 16 Ala. 148. 


i D. C.—Young v. Young, 7 Mackey 
43. 
Ill.—Clark v. Burnside, 15 Ill. 62 


(holding that it is the duty of the 
guardian of infant heirs to institute 
proceedings for the assignment of 
dower, so that his wards might ob- 
tain their share of the rents and 
profits of the estate). 

Ky.—Allsmiller v. Freutchenicht, 
86 Ky. 198, 5 SW 746,-9 KyL 509. 

Mo.—Roberts v. Walker, 101 Mo. 
597, 14 SW 681. 

39. Robertson vy. Robertson, 191 
Ala. 297, 68 S 52. 

40. See statutory provisions. 

fa] Effect of statute designating 
persons who may make application.— 
Where the statute named, as persons 
entitled to apply for assignment of 
dower, the widow, heir or heirs, guar- 
dian of any minor child or children 
entitled to any estate in the lands, 
or any purchaser thereof, it was held 
that a devisee of a portion of the 
lands had no authority to make the 
application. In re Hopper, 6 N. J. Eq. 


41. See supra § 218. 
. LD C.—Davison v.. Whittlesey, 
SDA wis. 
McGuire, 70 


-Iowa.—Getchell’ v. 


|Iowa 71, 30 NW 7. 

Mass.—McMahon v. Gray, 150 
Mass. 289, 22 NE 923, 15 AmSR 202, 5 
LRA 748 (holding that, in cases 
where the right of dower is subject 
to execution, the decree of a court 
of equity usually declares that such 
right shall be admeasured and sold 
by a receiver). 

N SUG RING aes 


pete J 
ree Tompkins y. Fonda, 4 Paige 
48. 


Oh.—Boltz v. Stolz, 41 Oh. St. 540. 

See also supra § 218. 

43. Maxon v. Gray, 14 R. I. 641. 

44. Jameson v. Davis, 124 Ark. 
399, 187 SW 314; Lavery v. Hutchin- 
Son, 139) Ile As 6, 
rire Goodman y. Moore, 22 Ark. 

46. Mass.—Parker v. Murphy, 12 
Mass. 485. 

N. J.—Drost v. Hall, 52 N. J. Eq. 
68, 28 A 81. 

N. Y.—Wetyen v. Flack, 178 N. Y. 
223, 70 NE 497; Ellicott v. Mosier, 7 
N.Y. 201; Hurd v. Grant, 3 Wend. 

Pa.—Galbraith v. Green, 13 Serg. & 
R. 85; Seaton v. Jamison, 7 Watts 
ie Drum v. Wartman, 6 Phila. 

Va.—Miller v. Beverly, 1 Hen. & M. 
(11 Va.) 368; Boyden v. Lancaster, 2 
Patt. & H.-198. 

. Gourlay, 27 U. C. 
Q. B. 178. Compare Stewart v. Kay, 
25 U. C. Q. B. 15 (holding that dower 
may be maintained against a mort- 
gagee in fee, although he is not in 
possession, and the mortgage entitles 
the mortgagor to hold until default, 
which has not been made). 

47. Hitchcock v. Harrington, 6 
Johns, (N. Y.). 290, 5. AmD 229; 
Seaton v. Jamieson, 7 Watts (Pa.) 
533; Lyle v. Richards, 9 Serge. & R. 


(Pa.) 322; Belfeild v. Rous, Moore 
80, 72 Reprint 454. 
48. Otis v. Warren, 16 Mass. 53. 
49. Jones v. Patterson, 12 Pa. 149. 
50. Galbraith v. Green, 13 Serg. 
& R. (Pa.) 85; Miller v. Beverly, 1 
Hen. & M. (11 Va.) 368. And- see 


Drost v. Hall, 52 N. J: Eq. 68, 28 A 81 
(holding that a writ of dower will 
not lie against a person holding a 
mere chattel interest in the land, or 
having an estate of less duration 


than the life of the doweress). 
also supra § 245. 

51. See statutory provisions. 

{a] Under the New York statute 
the action must be brought against 
the actual occupant of the land, al- 
though he is.a tenant for years and 
not the owner or tenant of the free- 
hold as was the rule in the former 
action of dower. Ellicott v. Mosier, 7 
N. Y. 201; Sherwood vy. Vandenburgh, 
2 Hill (N. Y.) 307; Shaver y. Mc- 
Graw, 12 Wend. (N. Y.) 558. . 

[b] The Rhode Island statute per- 
mitted a writ against ‘“‘the tenant in 
possession or the tenant of the next 


See 


immediate estate of freehold.” Ellis 
Vinbillis. 4) Bad: io. ; 
[ec] UWnder a statute of South 


Carolina providing that a summons 
in dower shall be directed to the heir 
at law, or his guardian, or to the 
executor or administrator if there is 
no guardian, or. to any person or per- 
sons in possession, it.was held that 
title of the party in possession was 
immaterial and the writ would lie 
against one claiming under a bond 
for a deed, although the legal estate 
was in another. Flantt v. Payne, 18 
SHG ale LO: 

52. Chamberlain v. Chamberlain, 
43 N. Y. 424 [mod 3 Lans. 348]; El- 
licott v. Mosier, 7 N. Y. 201; Kyle v. 
Kyleyn3 Hun: (OND UY.) »4585 imoditon 
other grounds 67 N. Y. 400]; Gal- 
braith v. Green, 13 Serg. & R. (Pa.) 
85; Unangst v. Kraemer, 8 Watts & 
S.ii@as) eso Ls biissvs Blliss4 WR: 
110; 2Kirby, ve Kelly,7:90 Si GC. 378,.073 
SE 780; Kennedy v. McAliley, 43 S. C. 
155 39534 Plantt, ve) Bayne, -18 Sy Cr le 

See also supra § 311. 
ny fae pt cpate ak: v. Schroeder, 10 
21. 

N. J.—Drost v. Hall, 52 N. J. Eq. 
68, '28 A 81. 


Or.—McKay v. Freeman, 6 Or. 
449. 
Va.—Blair v. Thompson, 11 Gratt. 


(52 Va.) 441; Boyden v. Lancaster, 2 
Patt. & H. 198 

WwW. Va.—Morgan v. Blatchley, 33 
W. Va. 155, 10 SE 282. 

fa] A purchaser from the admin- 
istrator of the land in which dower 
is sought cannot on his own motion 
come into court and cause himself to 


|be made a party, and deny the wid- 
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are proper parties defendant.®4 In other jurisdic- 
tions the widow is permitted to join as defendants 
in one suit the tenants of each of several. parcels 
of land in which she claims dower,®® or she may 
bring separate suits against each owner of each par- 
cel without joining the others.°* But all the par- 
ties having or claiming an interest in each: tract 
must be made defendants.*? Joint tenants must 
be joined as defendants.°> By statute it has been 
required that the owners of all the land in which 
the widow claims dower be joined in one suit irre- 
spective of their community of interest or want 
onmt..2 

[§ 315] e. Heirs or Devisees. In the absence of 
statute to the contrary,°° where the husband’s heirs 
or devisees are in possession of the lands, they are 
necessary parties to the widow’s action of dower,°* 
and they are necessary parties whether in possession 
of the land or not, where it is provided by statute 
that all parties having an interest must be made 
parties to proceedings for allotment of dower.® 
The decedent’s heirs are not necessary parties where 
the husband had sold the property in his lfetime,°* 
nor where the land has been sold at an administra- 
tor’s sale.°* Where defendants seek to have the 
whole dower assigned out of the unaliened lands held 
by the heirs, to the exoneration of that aliened by 
the husband in his lifetime, the heirs are necessary 
parties, and must be brought in before a final de- 


ow’s right to have dower assigned, 
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Dana (Ky.) 345; Kirby v. Kelly, 90 


[§§ 314-316 


eree can be rendered.® 

[$ 316] f. Persons Interested in the Lands. In 
equity and under the statutes in many of the states, 
all persons interested in the lands in which the 
widow seeks dower are properly made parties de- 
fendant,°* although it has been held that only those 
persons who have such an estate or interest in the 
lands as invests them with the power, or makes it 
their duty, to assign dower therein can be properly 
joined.7 The tenant who entered into possession 
under a lease from some person other than the 
widow is a proper party defendant.®® Where suit 
is brought against a married woman ‘to recover 
dower in lands owned by her, her husband, having 
an interest therein by the eurtesy, should be made 
a defendant.*® Administrators and executors of the 
husband have not such an interest in the husband’s 
lands as will entitle them to be made parties; *° and 
the husband’s creditors, whose claims are not se- 
cured by an encumbrance upon the lands, are not 
necessary parties,"? although they may be made par- 
ties if they so desire.*? If at the time of the hus- 
band’s death the lands were held by a trustee for 
the benefit of creditors,”? or if lands are devised 
in trust by the decedent to trustees who are to hold 
the estate for the use of the wife for life, and on 
her death to convey to testator’s children,’* or are 
held in trust under an agreement between the hus- 
band and wife for her benefit,‘> the trustee is a 


N. Y.—Van Name v. Van Name, 23 


she having given notice to the ad- 
ministrator of her deceased husband. 
Findley v. Lawless, 30 Ga. 88. 

[b] After partition has been de- 
creed and part of the land sold, a 
widow who has a dower interest in 
the land, and who, although not a 
party to the partition suit, consents 
to the decree and sale, and elects to 
take her dower interest in monéy, 
may establish her rights by cross 
bill, without making the purchasers 
at the partition sale parties thereto. 
Hart v. Burch, 130 Ill. 426, 22 NE 
831, 6 LRA 371. 

54. Ala.—Barney v. Frowner, 9 

Del.—Coulter 


oe v. Holland, 2 Del. 
: 0. 
Me.—Fosdick v. Gooding, 1 Me. 30, 


10 AmD 25. 
N. J.—Droste v. Hall, (Ch.) 29 
INGa ds ba: 


437; In re Garrison, 15 
393. 

N. Y.—Ellicott v. Mosier, 11 Barb. 
574 [aff 7 N. ¥. 201]. 

Oh.—Allen v. McCoy, 8 Oh. 418. 

Eng.—Doe v. Gwinnell, 1 Q. B. 682, 
41 ECL 728, 113 Reprint 1292. 

{a] Reason for rule.—‘‘To join all 
of these parties in one bill which 
prays relief that must ke three dis- 
tinct assignments of dower in the 
three separate pieces of property, is 
to unite several distinet and indepen- 
dent demands against different de- 
fendants in the same bill, and such 
joinder renders the bill multifarious.” 
Drost v. Hall, CN. J.cChi) 29: A 437. 

{[b] Where the husband’s grantee 
has divided the land into parcels and 
sold them to different purchasers, 
only the owners of one parcel are 
properly joined. Boyd v. Carlton, 69 
Me. 200, 31 AmR 268; Themas v. 
Hesse, 34 Mo. 13, 84 AmD 66. 

{c] Land sold as one tract.— 
Where lands are sold on execution 
as one tract during the husband’s 
life, the bill may properly join all 
persons claiming interest therein, al- 
though they claim different parts 
thereof in severalty. Sanders v. Wal- 
lace, 114 Ala. 259, 21 S 947. 

55. Coburn v. Herrington, 114 Ill. 
104, 29 NE 682; Galbreath vy. Gray, 20 
Ind. 290; Marshall v. Anderson, 1 B. 
Mon. (Ky.) 198; Taylor v. Brodrick, 1 


» Ala. 901. 


S. C. 378, 73 SE 780 [dictum in Bos- 
pot v. Barnes, 59° S. C. 22,°37 SE 
eal 

56. Coburn v. Herrington, 114 Ill. 
104, 29 NE 478; Shelton v. Shelton, 20 
S. C. 560; Boyden v. Lancaster, 2 
Patt. & H. (Va.) 18. 

[a] Thus (1) where lands have 
been sold in parcels at a judicial sale 
and the widow and heirs sue for par- 
tition and dower in one parcel, the 
purcHasers of other parcels at the 
sale are not necessary parties. Hart 
v. Burch, 130 Ill. 426, 22 NE 831, 6 
LRA 3871. (2) Where land is devised 
in parcels to three devisees, the wid- 
Qw may demand dower in one parcel 
without joining the other devisees. 
Shelton v. Shelton, 20 S. C. 560. 

57. Morgan v. Blatchley, 33 
W. Va. 155, 10 SE 282. < 

58. Menifee v. Menifee, 8 Ark. 9. 

[a] Nonjoinder. as ground for 
abatement.—A nonjoinaer of one of 
the tenants of the freehold where 
there is more than one is good cause 
of abatement. Ellis v. Ellis, 4 R. L 
110. 

59. Sprague v. Stevens, 32 R. I. 
361 19 Al 972: 

[a] Death of one owner pendente 
lite—Under Gen. L. (1909) e 285 § 5; 
ec 289 § 11; ec 329 § 14, where suit is 
brought by a widow to recover dower 
against the several owners of sep- 
arate parcels of land, and one of 
them dies pendente lite, the widow’s 
right to have dower assigned in one 
parcel or in contiguous parcels out of 
all of the jands under Gen. L. (1909) 
ec 329 § 15, does not make the other 
defendants parties interested in the 
joinder of the heirs or devisees of the 
deceased defendant, nor is complain- 
ant required to join them as a con- 
dition to maintaining a suit for dow- 
er out of the parcels other than that 
owned by the deceased defendant. 
Sprague v. Stevens, 37 R. I. 1,91 A 43. 

60. Malone v. Malone, 17 Ont. 101 
(holding that in Ontario since the 
devolution of Estates Act [Rev. St. 
ec 108] § 4, devisees are not neces- 
sary parties to an action for Gower). 

61. Ala.—Vaughn v. Vaughn, 189 
Ala; 242, 60 S 872. 

Ky.—Lawson v. Morton, 6 Dana 
471; Nelson y. Rose, 8 Ky. Op. 371. 


HowPr 247. 

N. C.—Parton v. Allison, 111 N. C. 
429, 16 SE 415. 
ae C.—Shelton v. Shelton, 20 S. C. 

62. Jameson v. Davis, 124 Ark. 
399. 187 SW 314. 

63. Boyden v. Lancaster, 2 Patt. & 
H. (Va.) 198. 

64. Webb v. Smith, 40 Ark. 17. 

65. Bragg v. Tinkling Land, etce., 
Co., 115 Va. 1, 78 SE 541 (reversing 
a decree of dismissal). 

66. Hewitt v. Cox, 55 Ark. 225, 15 
SW 1026, 17 SW 8738; Badgley v. 
Bruce, 4 Paige (N. Y.) 98. And see 
cases infra this section. 

67... Drost vs Hall; 52. Ns J. eas 68; 
28 A 81, 

68. McIntosh v. Wood, 15 Grant 
Chics iCy192: 

69. Morse v. Thorsell, 78 Ill. 600. 

70. Higgins v. Higgins, 219 Ill. 
146, 76 NE 86, 109 AmSR 316; Camp- 
bell v. Murphy, 55 N. C. 357; Drum v. 
Wartman, 6 Phila. (Pa.) 45; Kenyon 
Vv. ‘Kenyon, 17 R: 1.5395. 23 Ay LOL) 24 


ABT. 

71. Matthews v. Duryee, 3 Abb. 
Dee. (N. Y.) 220, 4 Keyes 525, 45 
Barb. 69; Ramsour v. Ramsour, 63 
N. C. 231 (where it was said that 
they can levy on the land after ad- 
measurement); Runnels vy. Runnels, 
27 Tex. 515. Compare Flomerfelt v. 
Siglin, 155 Ala. 633, 47 S 106, 130 
AmSR 67 (holding that while the law 
fixes the widow’s dower interest in 
land, creditors of the husband’s 
estate are entitled to be represented 
in the allotment of dower, or in the 
ascertainment of the sum to be paid 
in lieu thereof, unless it appears that 
there are no debts, or there is suf- 
ficient personal property to pay 
them). 

72. Welfare v. Welfare, 108 N. C. 


272, 12 SE 1025; Ex p. Avery, 64 
aS @; 113s -Ex p? Moore, 364 NIC: 


73. Matthews v. Duryee, 
Dee. (N. Y.) 220, 4 Keyes 525, 45 
Barb. 69; Perkins v. McDonald, 3 
Baxt. (Tenn.) 343. 

74. Droste v. Hall; (N. J. Ch.) 29 


3 Abb. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 316-319] 


necessary party defendant in the action brought by 
the widow for her dower. Persons who have had 
title in the lands but have conveyed all their in- 
terest to the present owners, are not necessary par- 
ties defendant.’ A mortgagee is not a necessary 
party where dower is assigned subject to the mort- 
gage, and no relief is sought against him.’ 

[§ 317] F. Pleadings—1l. Declaration, Petition, 
Complaint, or Bill—a. In General. The form and 
sufficiency of a petition or complaint in a proceed- 
ing for the admeasurement or recovery of dower will 
depend upon the statutory requirements, if any, in 
the jurisdiction where the proceeding is brought, or 
the nature of the proceeding by which the remedy 
is sought,7§ 

[§ 318] b. Requisites and Sufficiency—(1) In 
General. The declaration, complaint, petition, or 
bill must set forth with reasonable certainty and 
precision all the essential facts and circumstances 
on which the claim for dower rests, or which are 
required by statute to be set forth.“® All the facts 
essential to the existence of dower, such as the mar- 
riage,®° the seizin of the husband during coverture 
or at his death, according to the statute,*t and the 
husband’s death,’? should be clearly set forth in 
precise terms. An estoppel, if relied on, must be 
pleaded.®? General allegations as to who is in pos- 
session of the lands in controversy are sufficient, 
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these facts being peculiarly within the knowledge 
of defendants.** In some jurisdictions the allega- 
tions must show who are the heirs at law.®* It is 
not necessary that the complainant should negative 
in her bill all or any of the facts by which her dower 
might be avoided,*® unless such prima facie defenses 
appear on the face of the bill,®? although it is proper 
for a bill to anticipate and avoid defenses,®® in ac- 
cordance with long established chancery practice.*® 
Before the concurrent jurisdiction of equity in eases 
of dower had become established,°° it was necessary 
to allege equitable cireumstances to support the 
jurisdiction in equity.°t Where all necessary facts 
are alleged, it is immaterial that the bill is styled 
one for partition,®? or that it prays for relief to 
which the widow is not entitled.°? Where the ac- 
tion is in ejectment against the occupant of the 
premises or one exercising acts of ownership there- 
in, the complaint must allege facts sufficient to show 
that defendant either occupies, or exercises acts of 
ownership in respect to, the lands in controversy.®* 
If the petition seeks to recover the statutory allow- 
ance in leu of dower, the widow must claim under 
the statute and through her husband.®* Pending dis- 
position of a motion to require plaintiff to verify 
her petition, defendants are not required to plead 
Oma bar 

[§ 319] (2) Marriage. The pleading must show 


76. Blair v. Thompson, 11 Gratt. [b] Form of petition for assign-|ders v. Wallace, 114 Ala. 259, 21 S 
(52. Va.) 441. ment of dower in probate court held |947), (2) or that complainant had 

77. Less v. Less, 131 Ark. 232, 199 | sufficient. Serry v. Curry, 26 Nebr. | not accepted any provision of his will 
SW 85; Hartshorne v. Hartshorne, 2 | 353, 42 NW 97. in lieu of dower (Sprague v. Stevens, 
N. J. Eq. 349. 80. See supra §§ 17-21; infra §| 32 R. I. 361, 79 A 972). (8) It is not 

78. See statutory provisions. See} 319. necessary for complainant to. allege 
also infra §§ 318-323. 81. See supra §§ 22-31; infra §| that her husband did not die seized of 

79. Ala.—Jackson v. Rowell, 87} 320. lands in which the widow is dowable 
Ala. 685, 6 S 95, 4 LRA 637; Green v. 82. See supra § 32. other than those described in the bill, 
Greei., 7 Port. 19. See Vaughn v. 83. Haskill v. Fraser, 12 U. C. C.|}as that is a matter of defense, and 
Vaughn, 180 Ala. 212, 60 S 872 (hold-| P. 383 See also Estoppel [16 Cyc| may be shown as either a partial or 
ing a bill good as an original bill | 806]. complete bar to the widow’s claim of 
for partition and dower, although not [a] Tllustration.—Demandant can-|dower. Sprague v. Stevens, 


Supra. 


good as a cross bill). 


Ark.—Fellows v. Bunn, 11 SW 
480. 
Ind.—Fisher v.. Payne, 90 Ind. 
183 


Ky.—wWall v. Hill, 7 Dana 172. 

Mich.—King v. Merritt, 67 Mich. 
194, 34 NW 689. 

N. Y.—Connolly v. Newton, 85 Hun 
552, 33 NYS 102; Peart v. Peart, 50 
Hun 600, 2 NYS 322; Draper v. 
Draper, 11 Hun 616. 

Oh.—Little Miami R. Co. v. Jones, 
3 Oh. Dec. (Reprint) 219, 5 WklyL 
Gaz 5. 

Tenn.—Vanleer yv. Vanleer, 3 Tenn. 
Ch. 23. 

[a] Averments held necessary or 
sufficient.—(1) In summary proceed- 
ings under the statute of Alabama 
the petition for dower must allege 
the marriage, the seizin of the hus- 
band during coverture, and his death, 
and must contain a description of the 
Jands in which dower is claimed, and 
aver that they lie in the county 
where the petition is filed, and must 
also show whether deceased dies tes- 
tate or intestate, who are his heirs, 
who his personal representatives, if 
any, and who the tenants of the free- 
hold. Martin v. Martin, 22 Ala. 86. 
(2) A bill which alleges distinctly the 
relation of husband and wife, the 
death of the husband, his seizin and 
alienation during coverture, and the 
possession of the land, with claim of 
title by defendants, sufficiently shows 
the substantial requisites for the es- 
tablishment of the right. Wall v. 
Hill, 7 Dana (Ky.) 173; Sprague v. 
Stevens, 32 R. I. 361, 79 A 972. (3) A 
complaint by a widow which sets out 
that she claims dower by virtue of 
the seizin by her husband during 
coverture in certain lands described 
is sufficiently definite and _ certain. 
Woodward v. Woodward, 87 S. C. 247, 
69 SE 232. 


not without specially pleading it rely 
upon the tenants being estopped, by 
taking a conveyance from her hus- 
band after marriage, from denying 
seizin; and from showing that the 
seizin of the demandant’s husband 
was as joint tenant with his brother, 
and that the husband died first. Has- 
kill v. Fraser, 12 U. C.-C. .P: 383. 

84. Woodward v. Woodward, 87 
S. C. 247, 69 SE 232. 

85. Forrester v. Forrester, 38 Ala. 
119, 120 (holding that an averment 
that the decedent “left him surviv- 
ing” certain children and grandchil- 
dren, whose names are specified, is 
not a sufficient compliance with a 
statutory requirement that the peti- 
tion “must contain... the names of 
the ... heirs-at-law.” It was said 
that “the form of averment adopted 
is consistent with the supposition 
that there are other children and 
grandchildren than those named in 
the petition, and who equally with 
those named are heirs-at-law of the 
deceased”); Martin v. Martin, 22 Ala. 
86 (holding that an allegation that 
certain named persons “are his only 
legitimate children” is not a suf- 
ficient averment that they are the 
only heirs at law of decedent). 


g6. Ala.—Sanders v. Wallace, 114 
Ala) 259,) 24°S> 9472 
Ky.—Garton v. Bates, 4 B. Mon. 


366; Wall v. Hill, 7 Dana 172. 
Md.—Willson v. Willis, 131 Md. 47, 

101 A 694. 

nek Y.—Draper v. Draper, 11 Hun 
R. I.—Sprague v. Stevens, 32 R. I. 

361, 79 A972. 

a C.—Foxworth v. White, 36 S. C. 


6 Habis. 

[a] Thus (1) the bill need not af- 
firmatively show either that the hus- 
band died intestate or that he died 
testate but made no provision in his 
will for complainant’s benefit (San- 


(4) In an accounting by the widow 
for the rents and profits for the pur- 
pose of obtaining dower, plaintiff, 
alleging that defendants are unlaw- 
fully in receipt of the rents, need 
not negative ways in which defend- 
ants might be lawfully in receipt of 
such rents, ,the isSue as to whether 
the land had been conveyed to de- 
fendants, or whether plaintiff had 
released her claim of dower, being 
matter of defense. Willson v. Wil- 
lis, 181 Md. 47, 101 A 694: 

87. Fisher v. Payne, 90 Ind. 183. 

{aJ] The bill should negative a 
bona fide purchase for value without 
notice, whcre such fact would con- 
stitute a defense. Hutchinson v. Ol- 
berding, 136 Iowa 346, 112 NW 647. 
See supra §§ 292, 293. 

88. Wright v. Wright, 8 N. J. Ea. 
148 (holding that a bill for dower 
may anticipate that a decree for di- 
vorce obtained by the husband will 
be set up as a defense, and ask dower 
notwithstanding the decree, alleging 
that the decree was fraudulently pro- 
cured). 

89. See Equity [16 Cyc 221]. 

90. See supra §§ 286-291. 

91. Moor v. Black, Cas. t. Talb. 126, 
25 Reprint 699; Strickland v. Strick- 
land, 6 Beav. 77, 49 Reprint 754; Pul- 
teney v. Warren, 6 Ves. Jr. 73. 31 Re- 
print 944; Park Dower p 327; 2 Scrib- 
ner Dower p 156. 

92. Beeman y. Kitzman, 124 Iowa 
86, 99 NW 171. 

93. Kavanaugh v. Shacklett, 111 
Va. 423, 69 SE 335. 

94. Graham v. Dunnigan, 13 N. Y. 
Super, 629, 4 AbbPr 426. 

95. Osborn v. Osborn, 102 Kan. 
890% 172 P28, 

96. Ewell v. Tye, 76 SW 875, 25 
Kyl 976. 

Verification of pleadings see Equity 
a Cyc 286]; Pleading [31 Cyc 

26]. 


. Yancey v. Smith, 2 Mete. 
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that plaintiff was married to decedent.” 
purpose it has been held insufficient for the demand- 
ant simply to allege that she is the widow of the 
decedent,®* although averments of similar import 
have been sustained,®® or held to be sufficient in 
cases where the allegations were not controverted.t 
It is not necessary to allege the date of the mar- 
riage,” although there is authority to the contrary.® 
The court has power to order a bill of particulars 


in respect of the marriage.* 
[§ 320] 


to dower.? 


97. Holmes v. Holmes, 12 F. Cas. 
No} 6,688, 1 Abb! 525,.1 Sawy. 99; 
Martin v. Martin, 22 Ala. 86; Yancy 
v. Smith, 2 Metc. (Ky.) 408. 

98. Martin v. Martin, 22 Ala. 86; 
(Ky.) 408. 

99. Draper. v. Draper, 11 Hun 
CN. Y.) 616 (holding that an aver- 
ment that decedent was plaintiff's 
husband at the time of his decease, 
and for many years prior thereto, is 
equivalent to an averment of a law- 
ful marriage hetween herself and de- 
cedent); Foxworth v. White, 36 S. C. 
L. 113 (where the only allegation of 
marriage was the description of de- 
mandant as widow). 

1. Fritz v. Tudor, 2 Duv. (Ky.) 
173 (holding that a petition for dow- 
er alleging legal seizin in the hus- 
band of plaintiff, a sale by him to 
defendant without plaintiff's concur- 
rence, concluding with the allegation 
that she is entitled to the use for life 
of one third of such tracts, is suffi- 
ecient if not controverted to show 
plaintiff's right to dower, although 
she does not expressly allege that she 
was the vendor’s wife ai the time of 


the sale). 
22 Draper aNae onaperas 119 Eun: 
(N. Y.) 616; Parton y. Allison, 111 


N. C. 429, 16 SE 415; Woodward v. 


pyoe award, Sieh eeCeezstien 69S 
32. 
3. Holmes v. Holmes, 12 F. Cas. 


No. 6,638, 1 ‘Abb. 525, 1 Sawy. 99. 

4. Clark v. St. James’ Church Soc., 
21 Hun (N. Y.) 95. But see Govin v. 
DeMiranda, 87 Hun 227, 33 NYS 753 
(holding that a demand for bill of 
particulars, giving date of marriage, 
where it took place, the name of the 
elergyman who performed the mar- 
riage, names of witnesses, ete., will 
be denied. Defendant can answer 
without such bill of particulars. A 
simple denial of the marriage is suf- 


ficient). 
5. See supra §§ 22-31. 
6. See supra § 165. 
7. %1l—Morse v. Thorsell, 78 Ill. 


600; Davenport v. Farrar, 2 Ill, 314. 
Ky.— Yancy v. Smith, 2 Metc. 408; 
Garton v. Bates, 4 B. Mon. 366; Wa- 
ters v. Gooch, 6 J. J..Marsh. 586, 22 
AmD 108. 
Me.—Hutchins v. Burrill, 72 Me. 
311; Wing v. Ayer, 53 Me. 465; Free- 


man v. Freeman, 39 Me. 426. 
gevdie Knighton v. Young, 22 Md. 
oud. iy 
Mo.—Garrison y. Young, 135 Mo. 
203, 36 SW 662. 
N. Y.—Chamberlain v. Chamber- 


lain, 42 N. Y. 424 [mod 3 Lans. 348]. 
N. C—McGee v. McGee, 26 N. C. 
105. And see Phifer v. Phifer, 157 


N. C. 221, 72 SE 1006 (petition held! ficient averment of seizin. 


(3) Seizin or Title of Husband. It is 
necessary but sufficient where the common-law doe- 
trine prevails that the husband was seized at any 
time during coverture of an estate of inheritance,’ 
although the rule is changed by statute in some 
jurisdictions so as to require seizin at the death of 
the husband.® According as one or the other doc- 
trine prevails, it is necessary both at law and in 
equity to allege seizin in the husband at some time 
during coverture,’ or at the time of the husband’s 
death,® of such an estate as would entitle the widow 
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For this 


[§ 321] (4) 


defense.!? 


demurrable for failure to show title 
in deceased). 

R. I.—Sprague v. Stevens, 32 R. I. 
361, 79 A 972; Kenyon v. Kenyon, 17 
RY Te SB O23 Ave. 01, S24 SATS 72 

But see Foxworth v. White, 36 S. C. 
L. 113 (holding that in a declaration 
in dower it iS unnecessary. to aver 
directly either seizin or possession 
of husband or deforcement of de- 
mandant and possession of the land 
by defendant. These are matters of 
defense. An averment of seizin may 
be imparted from the demand for 
dower). 

{a] If damages are sought in ad- 
dition to dower the seizin of the hus- 
band must be alleged. Taylor v. 
Brodrick, 1 Dana (Ky.) 345; Jones 
v. Jones, 2 Cromp. & J. 601, 149 Re- 
print 253. See also supra § 220. 

8 See generally supra § 165. 

9. Wing v. Ayer, 53 Me. 465; Free- 
man v. Freeman, 39 Me. 426; Sprague 
v. Stevens, 32 R. I. 361, .79 A 972; 
and cases supra note 7. 


[a] Averments held sufficient:—(1)-: 


That husband was seized and pos- 
sessed in “fee simple’ during cover- 
ture. Sprague v. Stevens, 32 R. I. 
361, 79 A 972 (holding that such 
averment is sufficient as against the 
objection that the words ‘fee sim- 
ple’ do not describe an estate which 
will support dower, since a widow 
is entitled to dower in lands owned 
by her husband in ‘fee simple,” a 
“fee simple’ estate being the largest 
possible estate in land, even without 
the employment of the word ‘“abso- 
lute’). (2) That husband was “seized 
and possessed” of the land. during 
coverture. Sheppard v. Sheppard, 87 
Ala. 560, 6 S 275. (3) That husband 
was “seized of the land” during co- 
verture. Woodward v. Woodward, 87 
S. C. 247, 69 SH 232. (4) That hus- 
band died seized of the land and that 
his estate was one of inheritance. Le- 
compte v. Wash, 9 Mo. 551. See Mc- 
Gee v. McGee, 26 N. C. 105 (holding 
that it is sufficient if the widow al- 
leges in the declaration that the hus- 
band died seized of certain lands; that 
if the husband had been induced to 
execute fraudulent deeds to the prem- 
ises, and the wife claims that such 
deeds were void as to her, such facts 
are properly set up in the plea and 
replication). (5) That husband was 
the owner and in possession of the 
land during coverture which he had 
conveyed by mortgage to defend- 
ant. Phillips v. Hardenburg, 181 Mo. 
463, 80 SW 891. (6) In the absence 
of demurrer, an allegation that hus- 
band was possessed of the land in 
his own right and by bond is a suf- 
Gaston v. 


| [§§ 319-322 4 


Failure to: file the title papers of decedent with 
the petition, as required by statute, is not ground 
for demurrer, but the proper practice is to have 
plaintiff ruled to file the title papers, if there are 
any accessible to her.1° 


Ownership of Land Conveyed. 


Where the bill seeks the recovery of dower in lands 
conveyed during the husband’s lifetime, a general 
allegation of ownership and source of title is suf- 
ficient to apprise defendants of complainant’s claim 
in that particular and is enough to put them on their 


[§ 322] (5) Description of Premises. It is some- 
times provided by statute that the complaint or bill 
shall describe the property claimed with certainty 
and accuracy, so that it may be delivered if plain- 
tiff is entitled thereto,'* and independently of stat- 
utory provision the description of the lands in which ' 
dower is claimed should be sufficiently definite to 
permit a delivery of the premises without reference 
to any description outside of the writ,1? and with 
such definiteness that defendants may know to what 


Bates, 4 B. Mon. (Ky.) 366. (7) An 
allegation that decedent and plaintif€ 
owned the land jointly, and that they 
had been in possession of it and liv- 
ing on it for thirty years up to his 
death, was sufficient, although it did 
not allege’ that the husband was 
“seised and possessed” of the land. 
Bartee v. Edmunds, 96 SW 535, 29 
KyL 872. 

{b] Averments held insufficient.— 
A bill is demurrable, when, instead of 
alleging that complainant’s husband 
or some one to his use was, at some 
time during the marriage, seized of 
an estate of inheritance in the land 
out of which dower is claimed, it 
merely alleges that the husband ‘had 
the use and enjoyment of the same 
[properly described] and coe e 
the same as his homestead.” Ken 
yon v. Kenyon, 17 R. I. 539, 23 A 101, 
24 A 787. 


10. Bartee v. Hdmunds, 96 SW 
535, 29 Ky 872. 
1l. Sprague v..Stevens, 32 R. I. 


361, 79 A 972 (holding sufficient an 
allegation that by divers deeds and 
mesne conveyances from complain- 
ant’s husband, purporting to convey 
the lands described in the bill by vir- 
tue .and authority of :the aforesaid 
deed to him, and frcem his grantees 
and others who derived their titles 
to such lands and parts’ thereof 
either mediately or immediately from 
complainant’s husband, title to the 
aforesaid lands has come to these 
respondents). ; 

12. See statutory provisions. 

13. Atwood v. Atwood, 22 Pick. 
(Mass.) 283; King v. Merritt, 67 Mich. 
194, 34 NW 689; Evans v. Evans, 29 
Pa. 277; Woodward v. Woodward, 87 
$.1C.2247, 69 SE. 232, 

[a] Sufficiency of description.— 
(1) A description as the undivided 
third part of a certain described lot, 
of which defendant is in possession 
under a purchase at sheriff’s sale, on 
certain executions, is sufficiently cer- 
tain, and a further description in 
the declaration, by reference to a rec- 


ord of partition in a public office, is 
surplusage. Bear v. Snyder, 11 
Wend: “(N. ‘Y.) .592:. (2) It is> suffi= 


cient to describe the land by the 
metes and bounds as contained in the 
deeds to and from the husband, and 
it is not necessary for complainant 
to describe each of the lots or subdi- 
visions into which the property has 
been subsequently transformed. 
Sprague v. Stevens, 32 R. I. 361, 79 
A 972. .(3) Description by mere ref- 
erence to a specified deed was held 
insufficient. Atwood v. Atwood, 22 
Pick. (Mass.) 283, 2&7 (‘such a ref- 
erence would be good in a conveyance. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and riote number, 
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§§ 322-326] 


lands a demand for dower refers.‘4 But it is not 
necessary that they be described by metes and 
bounds, where they ean be sufficiently distinguished 
by any other description.!®> Imperfect description is 
not a ground for demurrer; the remedy is by mo- 
tion to make more definite and certain.1® Within 
the limitations applicable to the amendment of 
pleadings generally,” the courts will permit amend- 
ment of a pleading insufficiently describing the 
land.1® 

[§ 323] (6) Demand for Assignment. In those 
jurisdictions where a demand upon the tenant or 
other person who may be compelled to assign dower 
is a prerequisite to the commencement of an action 
for dower,!® the demandant must allege that such 
demand has been made.?° Except as thus required 
by statute a demand, being unnecessary, need not 
be alleged,?? although it may be desirable because 
of its effect upon the claim for damages for with- 
holding the dower.?? 

[§ 324] c. Joinder of Causes. It has been held 
that a declaration in a writ of dower ?* or a bill in 
equity for the recovery of dower 7* isinot bad be- 
cause it sets out and claims dower in several sep- 
arate and distinct parcels of land.2> But a widow 
entitled to dower in different tracts of land may file 
a bill for the assignment of dower in part of such 
lands, and afterward have dower assigned to her in 
the residue in a separate proceeding,?® unless the 
statute requires all dower claimed to be recovered 
in one proceeding.?’? Various parcels of dowable 
property in possession of defendant may be de- 
seribed in one count.?* But causes of action for 
dower in distinet parcels held by different tenants 
are separate, and under code pleading should be 


DOWER - 
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separately stated and numbered.*® 

Damages for detention, Damages for detention 
must be recovered in actions or proceedings to re- 
eover dower, and are not recoverable in separate 
proceedings either in law or in equity.°® A suit for 
damages for detention apart from dower amounts 
to a splitting of causes of action,*? 

[§ 825] 2. Plea or Answer—a. In General. 
Where the common-law action by writ of dower unde 
nihil habet is retained, defendant may plead in abate- 
ment or in bar, as in other actions. For instance, 
where a previous demand is necessary, defendant 
may plead in abatement that no such demand was 
made,** or, in jurisdictions where such joinder is 
not permissible, that defendants hold separate tracts 
and should: have been sued separately,?* or that 
the husband was an alien.** But he cannot plead 
in bar the same matter which has been overruled as 
a plea in abatement.*> A plea in abatement may be 
put in at any time before imparlance.*® In plead- 
ing an exchange of lands as a bar to a widow’s suit 
for dower, it has been said that no other word can 
be substituted for ‘‘exchange’’; the use of the 
word ‘‘convey’’ in its stead renders the plea bad.37 

[§ 326] b. Requisites and Sufficiency—(1) In 
General. Defendant’s pleading must conform to 
the requirements of the practice in the court where 
the suit is brought.** The plea or answer should 
be responsive to the allegations of the declaration, 
complaint, or bill.2° While several defenses may 
be pleaded, they should be consistent,*? except where 
‘the practice permits inconsistent defenses to be 
pleaded.*t If the matter set up in bar is insuffi- 
cient, and frivolous, the court in its discretion may 
strike it out without putting the adverse party to 


of the land, or in a demand of dower 24. Boyden v. Lancaster, 2 Patt. 35. Coxe v. Higbee, 11 N. J. L. 
before action brought, as has been|& H. (Va.) 198. But see supra § | 395. 

already remarked, But when lands | 314. 36. Campbell v. Stiles, 9 Mass. 
are demanded, the description of them 25. Joinder of parties see supra|217: Martin v. Com., 1 Mass. 1 de 
must be so certain that seisin may |'§§ 310-316. 27. Leach v. Dennis, 24 U7 CoQ. 
be delivered by the Sheriff without 26. Mettler v. Warner, 243 Ill. 600, | 129 (holding insufficient a plea dae 


reference to any description dehors 
the writ’). 

{b] Wariance.—Variance in the de- 
scription of lands between the com- 
missioners’ report and pleadings and 
the decree is material, as the de- 
scription in the commissioners’ re- 
port should be the same as in the 
eomplaint and decree. Arbaugh v. 
West, 127 Ark. 98, 192 SW 171. 

14. Arbaugh v. West, 127 Ark. 98, 


192 SW 171. 

‘15. Atwood v. Atwood, 22 Pick. 
(Mass.) 2838; Ayer v. Spring, 10 
Mass. 80; Bostick v. Barnes, 59.S..C. 


22, 37 NE 24. 


27. Sprague v. 
361, 79 A 972. 
[a] 


property, 


which dower 
respcndent. 


cient to show who 


90 NE 1099, 134 AmSR 388 


In Rhode Island (1) a widow, 
seeking by a bill in equity to have 
dower set off to her 
parcels of land, and joining divers 
respondents who are owners in seyv- 
eralty of different parcels of the 
must allege that all the 
persons owning the 
is sought are parties 
Sprague v. Stevens, 
else l sa open nO be 


all the tracts of land described; 


during the marriage, the husband 
agreed with one D to exchange the 
lands in question with other lands, 
and in pursuance thereof they by 
deels “conveyed” the lands to each 
other, D’s wife barring her dower, 
and that the demandant afterward 
elected to take her dower in the oth- 
er land, and by deed released it to 
one C). 

38. At law, plea or answer gener- 
ally see Pleading [31 Cyc 126]. 

In equity: 
Answers see Equity [16 Cyc 297]. 
Pleas see Equity [16 Cyc 286]. 

39. Edmondson vy. Montague, 


Stevens, ed ae ad be 


out of various 


lands out of 


32 
(2) It is suffi- 
are the owners of 


it is 14 


16. Rank v. Levinus, 50 N. Y. Su-/not necessary to show who are the | Ala. 370; Whitehead v. Clinch, 3 N. C. 
per. 159, 5 NYCivProc 368; Bos-|owners of each of the tracts. Sprague | 278. . 
tick v. Barnes, 59 S. C. 22, 37 SE 24.|v. Stevens, supra. (3) It is unneces- {a] A plea by infant heirs, by 


17. See Pleadings [381i Cyc 359]. 
18. Atwood vy. Atwood, 22 Pick. 
(Mass.) 283. 

{a] Wrong township.—A writ of 
Gower cannot be amended by striking 
out the name of a wrong township. 
Tice v. Monford, 3 N. J. Ll. 214. 

19. See supra §§ 274-279. 

20. Hasselman v. Allen, 42 Ind. 
257; Law v. Long, 41 Ind. 586; Wells 
Vv. Sprague, 10) Ind-38055 Boyers v. 
Newbanks, 2 Ind. 388; McCormick v. 
Taylor, 2 Ind. 336:. Spinning v. Row- 


28. 
[a] 


aoes not furnish a 
action, 
ting: off dower in 
arate and distinct. 


sary to state what the respective in- 
terests of the several owners are. 
Sprague v. Stevers, { 
Hutchins v. Burrill, 72 Me. 311. 
Reason for rule-Hach de- 
scription of land or interest in land 


although the modes of set- 
ple and in common, 


improved, may be included. Hutchins 
v. Burrill, 72 Me. 311. 


their guardian ad litem, that as to 
the matters contained in the petition 
they neither admitted nor denied 
them, was held insufficient. Adkins 
v. Holmes, 2 Ind. 197. 

{b] Denial of legal conclusion.— 
make defendants denied ‘that the 

eti ticner, F., is entitled to dower in 
the premises described in her peti- 
tion, or in any part thereof,’ the 
court held that this amounted to “a 
kind of a general issue—a form 
of pleading wholly inadmissible un- 


supra 


separate cause of 


each may be sep- 
Land in fee sim- 
improved or un- 


land, % Blackf. (Ind.) 7; Dunn--v. 29. Peart v. Peart, 50 Hun 600, | der the code, or in chancery, and will 
Loder, 5 Blackf. (Ind.) 446; Free-|2 NYS 322. not be further considered.” Finch v. 
man y. Freeman, 39 Me. 426. But see 30. See supra § 222. Finch, 10 Oh.St, 501, 502; 505. 
McAllister v. Dexter, 106 Me. 371, 31. McAleer v. Cavanagh, 23 R. I. 40. Scanlan vy. Scanlan, 134 Ill. 
76 A 891, 29 LRANS 726, 21 AnnCas| 317, 46 A 1048. 630, 25 NE 652. 

486 (holding that in an action of 82. Coffin v. Coffin, 4 Dane Abr. {a] Necessity for exceptions.— 


dower the want of a _ sufficient de- 
mand must be specially pleaded). 


21. Darnall v. Hill, 12 Gill & J.| pleaded _ only in abatement). 

(Md.) 388. 33. Fosdick v. Gooding, 1 Me. 30, 
22. See supra §§ 224-226. 10 AmD _ 25; Jones vy. Patterson, 
23. Hutchins v. Burrill, 72 Me.'| Pa. 149; Ellis v. Ellis, 4 R. I. 110. And 


811; Dennis v. Dennis, 2 Saund. 328, 
85 Rezrint 1126. 


see supra § 314. 
34. 


(Mass.) 674 (where it was. held that 
a want of demand for dower can be 


Coxe v. Gulick, 10 N. J. L. 328. 


Where inconsistent defenses are set 
up in the answer and no exception is 
taken before trial, the decree will not 
be vacated if some of the consistent 
detenses are found to be true. Scan- 
lan v. Scanlan, 134 Ill. 630, 25 NE 652. 

ais See Pleading [81 Cyc 147 et 
seq]. 
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the inconvenience or delay of a demurrer.4? In 
equity, a plea setting up a defense anticipated and 
avoided in the bill must deny the facts charged in 
avoidance, and be supported by an answer.*3 

[§ 327] (2) Release or Relinquishment, Bar 
and Assignment. Where an inchoate right of dower 
has once attached, any matter subsequently ocecur- 
ring which is relied on to defeat it must be specially 
pleaded to be available as a defense.44 Release of 
dower is a good plea in bar,?* but it must be pleaded, 
and cannot otherwise be given in evidence,*® and if 
the statutes require any particular formality upon 
the part of the wife to constitute a valid release, 
conformity with such requirements must be al- 
leged.47, A plea which in effect alleges that the land 
in which dower is asked is subject to a purchase 
money mortgage under which defendant claims 
states a complete defense.*8 The elopement and 
adultery of demandant is a valid plea in bar.4® So 
also it is a valid plea in bar, that dower has been 
assigned by the tenant and accepted by the widow,°° 
and it is not necessary to allege that the assignment 
was in writing, since a parol assignment is valid.®+ 
But a plea that dower has been assigned by the 
tenant, is insufficient if it is not alleged that the 
widow entered and agreed to the assignment,’ that 
she accepted it, or that it was made to her satisfac- 
tion.®? That demandant received compensation for 
the annual value of her dower during the heir’s 
possession is not pleadable, but should be given in 
evidence in mitigation of damages on the writ of 
inquiry.6* An answer which admits that the lands 
were owned by the husband, but does not aver that 
the widow had conveyed her interest therein, or that 
it had been sold away from her by legal process, 
is insufficient on demurrer.®* 


42. Cox y:iHigbee, 11 N. J.-L. 395. 
43.. Henderson vy. Chaires, 35 Fla.|to defendant’s grantors, such a plea 
423, 17 S 574 (holding that where|stated a complete defense). 


facts are alleged in a bill that show 49. 
that the action is not barred by the 
statute of limitations, in anticipa- 


tion of such defense, a plea setting 
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lief was granted, and the land sold 


McGrenra y. McGrenra, 7 Del. 
Ch. 432, 44 A 816; Sergent v. North 
Cumberland Mfg. Co., 
66 SW 1036, 22 KyL 2226; McQuinn 


« 


[§§ 326-331 


[§ 328] (8) Nontenure. By the common law 
of England nontenure could be pleaded only in abate- 
ment. 
abatement,°* but it may also be pleaded in bar,” 
unless it is provided by statute that it can be 
pleaded only in abatement.®* Nontenure cannot be 
pleaded with other pleas in bar.®® Defendant may 
plead nontenure in part, and in such ease the de- 
mandant may abridge her claim to the residue.®° 

[§ 829] (4) Marriage. The tenant may in his 
plea controvert demandant’s marriage with the per- 
son of whose lands she claims dower.t A plea that 
the marriage was unlawful which traverses no other 
material allegation must be construed as an admis- 
sion of all the material allegations in the petition 
except the one tr aversed.°? It was not permissible 
to join this plea with ne unques seisie que dower.®* 
At common law, the issue of marriage was tried by 
the bishop’s certificate.S4 

[§ 330] (5) Tout Temps Prist, At common law, 
if the widow has made no demand of dower prior 
to the commencement of her action, the heir may 
plead tout temps prist, and if such plea is sustained 
he is thereby relieved from damages for the deten- 
tion of her dower from the time of the husband’s 


death to the time of the commencement of the suit.¢> 


[§ 331] (6) Jointure or Other Provision for 
Wife. <A jointure or a fair and reasonable ante- 
nuptial contract or other agreement whereby pecu- 
niary provision is made for the wife in lieu of her 


dower ®* may, if in conformity with statutory re- 


quirements or otherwise legally binding upon the 
parties, be pleaded by way of equitable defense to 
an action for dower.’ In pleading such contracts 
or agreements the pleader must state the facts upon 
which their validity depends. A mere averment 
Seaton v. Jamison, 7 Watts (Pa.) 533 
(dictum to the contrary). 

CATs ate 


58. McAllister v. Dexter, 
Co., 106 Me. 371, 76 A 891, 29 LRANS 


In the United States it may be pleaded in. 


up such defense in bar must deny the 
avoiding facts alleged in the bill, and 
must be accompanied by an answer 
denying or avoiding such facts). 

Answer in support of plea see 
Equity [16 Cyc 292]. 

44. Murray v. Scully, 259 Mo. 57, 
167 SW 1017. 

45. Chicago Dock Co. v. Kinzie, 49 
Ill. 289; White v. White, 16 N. J. L. 
202, 31 AmD 232. 

46. Hitchcock  v. 
Johns. (N. Y.) 344. 

[a] A plea that the wife agreed 
to release her dower is bad. White 
v. White, 16 N. J. L. 202, 31 AmD 232, 

47. White v. White, 16 N. J. L. 
202, 31 AmD 232. (holding that a 
plea alleging that plaintiff released 
her dower, without alleging that the 
release was by deed. is kad on demur- 
rer); Tuthill v Townley,1N. J. L. 242. 

[a] A plea that demandant has 
conveyed the estate is bad on demur- 
rer, unless it states that the wife ac- 
Knowledged the deed on private ex- 
amination Sheppard v. Wardell, 1 
N. J. L. 516; Tuthill. vy. Townley, 1 
Need aukiy Aol 

48. Lohmeyer v. Durbin, 206 Tl. 
574, 69 NIX 523 (holding that, where 
in an answer to a widow’s petition 
for dower, defendant filed a plea al- 
leging that the land was sold to 
plaintiff's husband under an agree- 
ment that he was to execuie to the 
vendor a mortgage for a part of the 
purchase price, which he failed to 
do, and that during his lifetime suit 
was brought against him to recover 
such unpaid price and to have it de- 
eclared a lien on the land, which re- 


Carpenter, 9 


v. McQuinn, 110 Ky. 321, 61 SW 358, 
22 Kyl, 1770; 
SW 884, 19 Kyl 975; Phillips v. Wise- 
man, 131 N. C. 402, 
erington v. Graham, 3 M. & P. 399; 
Haworth v. Herbert, Dyer 106b, 73 


Reprint 235; Robinson Special En- 
tries p 230. 
50. COnant eve Littler nmi a peel 


(Mass.) 189; Clark v. Muzzey, 43 N. 
H. 59; Johnson vy. Morse, 2. N. H. 48. 

[a] Construction of plea.—Where 
to a writ of dower the tenant, a pur- 
chaser, pleaded that he could not de- 
ny the demandant’s right, but that 
he had made improvements on the 
land, and had assigned to the de- 
mandant what was equal to a full 
third part of the premises as they 
were at the time of the husband’s 
alienation thereof, upon demurrer 
this was held bad as a plea in bar, 
and construed as admitting dower in 
the premises, without the improve- 
ments. Stearns v. Swift, 8° Pick. 
(Mass.) 532. 

51. See supra § 244. 

5a.) Clark Vv. Muzzeyv 43 ND ElaepoN 

53. Woodruff vy. Brown, 17 N. J. 
L, 246. 

54. Blakely v. Boruff, 71 Ind. 93; 
Begley v. Gibson, 19 U. C. Q. B. 458. 

55. Fosdick v. Gooding, 1 Me. 30, 
10 AmD 25; Comyns Dig. tit ‘‘Abate- 
ment’; 6 Jacob Dist. p 68. 

56. Casporus v. Jones, 7 Pa. 120; 
Seaton vy. Jamison, 7 Watts (Pa.) 
Does 

57. Otis v. Warren, 14 Mass. 239; 
Merrill v. Russell, 1 Mass. 469; Cas- 
porus v. Jones, 7 Pa. 120; Robinet 
v. Lewis, Draper (U. C.) 44. But see 


726, 21 AnnCas 486; Lewis v. Me- 
112 Ky. 888, | serve,, 61 Me. 374; Young v. Tarbell, 
87 Me. 509; Manning v. Laboree, 33 
Me. 343. 
Davis v. Calvert, 38 59. Nolan v. Reid, 1 Ont. Pr. 266. 
60. Nolan v. Reid, 1 OntPr 266. 
42 SH 861; Heth- 61. Adkins v. Holmes, 2 Ind. 197; 


Freeman v. Freeman, 39 Me. 426; 
Robins v. Crutchley, 2 Wis. 127, 95 
Reprint 724. 

{a] Fraudulent marriage—In a 
suit by a widow against the execu- 
tors of her deceased husband for 
dower and the distribution of the 
personal estate, an arswer setting up 
that she was not the widow of the 
deceased and kad never been married 
to him, and that her marriage was 
procured by fraud and was void, 
without a further allegation that the 
deceased elected, on discovering the 
fraud, to treat the marriage as void, 
does not state facts showing a right 
in the executor to treat it as void. 
Tomppert v. Tomppert, 13 Bush 
(Ky.) 326, 26 AmR 197. 


62. Fitzgerald v. Garvin, T. U. P.' 


Charlt. (Ga.) 281; Losee v. Murray, 
24°U. C. Q. B. 586 (holding that a 
plea that demandant never was mar- 
ried to the husband during the time 
that the husband was seized of the 
land, admits the seizin and denies the 
coverture). 

63. Anderson v. Anderson, W. Bl. 
1157, 96 Reprint 682. 

64. Robins v.. Crutchley, 2 Wis. 
127, 95 Reprint 724. 

65. See supra § 226. 

66. See supra §§ 143-155. 

67. Murphy v. Murphy, 12 Oh. St. 
407; Ambler v. Norton, 4 Hen, &. .M. 
(14 Va.) 23. 
ie Grogan v. Garrison, 27 Oh. St. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


§§ 331-337] 


that the widow had received a specified amount of 
property from her husband states no defense.®® 

[§ 332] (7) Title or Seizin of Husband. The 
plea ne unques seisie que dower is the same as at 
common law, and is a plea that demandant’s hus- 
band was never seized of such an estate that he 
could endow the demandant.’° This plea puts in 
issue only the seizin of the husband during cover- 
ture, and admits the fact of marriage and the death 
of the husband.”! The defense of joint tenancy is 
not admissible under this plea,’? nor can it be joined 
with ne unques accouple.7* A tenant cannot allege 
in defense that the demandant’s husband under 
whom he claims was only colorably seized of the 
lands held by him.‘ Under such plea defendant 
claims to be tenant of the freehold, and cannot set 
up title in a stranger under whom no one is claim- 
ing possession.*® Except as otherwise provided by 
statute a plea that the husband did not die seized 
of the land is no bar to the action.*® 

[§ 333] (8) Statute of Limitations. The stat- 
ute of limitations must be specially pleaded.77 Where 
the statute does not run against a widow in contin- 
uous possession of the lands, a mere averment that 
more than the period specified in the statute has 
elapsed since the death of the husband is insuffi- 
cient.7§ 

[§ 334] 3. Replication or Reply. As in other 
eases plaintiff should controvert by her reply all 
material new matter in the answer.’® Where equi- 
table defenses are set up in an answer in a special 
proceeding for the admeasurement of dower, it has 
been held that there is no necessity for filing a re- 

] 80 

[§ 335] 4. Cross Bill. Under a statute author- 
izing an equitable allotment of dower to be made 
in one or more parcels of the husband’s lands in lieu 


[a] Defects not of substance.—In 
alleging a jointure in bar of dower 
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fense the nonperformance of such 
condition which does not show that 


[19C.J.] 567 


of the whole, defendants owning the lands conveyed 
by the husband under a general warranty may 
prosecute a cross bill against the husband’s heirs 
to compel the latter to indemnify them for an al- 
lotment of dower out of the lands so conveyed to 
them.®? 
maintain a cross bill for that purpose, and in proper 
cases, may pray to have the land sold for the pur- 
pose of partition, as well as the assignment of 
dower.82. But under other statutes it has been held 
that, where an action is instituted for assignment 
of dower, defendant cannot, by his answer and cross 
petition, change the suit to one for partition and 
dower.®? 

[§ 336] 5. Issues, Proof, and Variance—a. Is- 
sues Raised. Where issue is taken on the demand- 
ant’s’ marriage and her husband’s seizin, and an 
allegation of demand in her writ was not contro- 
verted, she is not held to a proof of such demand.** 
Unless the seizin of the husband is alleged by the 
widow, there can be no inquiry as to damages upon 
defendant’s default.*° Under an averment that the 
husband was ‘‘seized and possessed’’ of the lands 
described, evidence is admissible to show that’ the 
seizin was in fee.8® The service upon a widow in 
mortgage foreclosure proceedings of a bill setting 
forth that she among others has or claims to have 
some interest in the premises, but making no men- 
tion of the widow’s right of dower, does not present 
to the court the dower issue.** 

[§ 337] b. Variance. As in other cases a va- 
riance will not be held fatal unless it is in respect 
of matters legally essential to the issue or elaim, so 
as materially and injuriously to affect the substan- 
tial rights of the parties, or unless it is misleading 
and prejudicial in character.°* Hence an allegation 
in an answer that the dower has been released will 


[b] To a plea that the husband 
was an alien, the replication need 


failure to state in the plea that the 
husband being seized in fee of the 
premises made the jointure is not a 
substantial defect nor sufficient to 
authorize the reversal of a judgment 
for the tenant, defendant having 
failed to assign it as a cause of de- 
murrer. Ambler v. Norton, 4 Hen. & 
M. (14 Va.) 28. 

{b] Demurrer or motion. — The 
defect in an answer which alleges 
that the provisions made for the wife 
ina separation agreement were fair 
and just in every way, but° which 
fails to state facts showing that such 
agreement was based on sufficient 
consideration, reasonable and_ free 
from fraud or coercion, should be 
reached by motion, and not by de- 
murrer. Bowers vy. Hutchinson, 67 
Ark, 15, 53 SW 399. 

69. Horn v. Mize, 10 Ky. Op. 809. 

70. Owen v. Robbins, 19 Ill. 545; 
Gully v. Ray, 18 B. Mon. (Ky.) 107; 
Morse v. Goddard, 13 Metc. (Mass.) 
177, 46 AmD 728; Sparrow v. King- 
man, 1 N. Y. 242; Kingman v. Spar- 
row, 12 Barb. (N. Yo) a 2013 \Binn vy. 
Sleight, 8 Barb. (N. Y.) 401. 

{a] Partnership property.—W here 
it is claimed that decedent held cer- 
tain land as partnership and not as 
individual property, the answer must 
allege facts sufficient to show that 
such land was partnership property. 
Bennett v. Bennett, 137 Ky. 17, 121 
Sw 495, AnnCasi912A 407 (aver- 
ments held insufficient). 

[b] Nonperformance of condition 
of devise.— Where land is devised up- 
on a condition subsequent, the non- 
performance of the condition author- 
izes the heirs of the devisor to enter 
upon the lands; and where the widow 
of the devisee petitions for the as- 
signment of dower in the lands de- 
vised, a plea setting forth as a de- 


defendant is an heir of the devisor is 

bad. Throp v. Johnson, 3 Ind. 343. 
(pe Nelishy var iWiGle nt le Need neler, 

tee: Sheppard v. Wardell, 1 N. J. L. 


72. 2 Scribner Dower Dialeo. 

73. Hillier v. Fletcher, W. Bl. 1207, 
96 Reprint 711; Anderson v. Ander- 
son, W. Bl. 1157, 96 Reprint 682. 

74. Me.—Nason v. Allen, 6 Me. 
243; Kimball v. Kimball, 2 Me. 226. 

Mich.—May v. Tillman, 1 Mich. 
262; May v. Specht, 1 Mich. 187. 

N. J.—Thompson v, Boyd, 22 N. J. 
T:543. 

N. Y.—Hitchcock v. Carpenter, 9 
yeas 344; Bancroft v. White, 1 Cai. 


S. C.—Pledger v. Ellerbe, 40 S. C. 
L. 266, 60 AmD 123; Gayle v. Price, 
3805; Ci 5252 

75. Evans v. Evans, 29 Pa. 277. 

76. Taylor v. Brodrick, 1 Dana 
(Ky.) 345; Coxe v. Higbee, 11 N. J. L. 


395. See also supra § 165. 
77. Hitchcock vy. Harrington, 6 
Johns. (N..Y.) 290, 5 AmD 229. See 


generally Limitaticns of Actions [25 
Cye 1401]; and supra § 333. 

fa] Under the South Carolina stat- 
ute a plea that “the defendant has 
been five years in quiet and peace- 
ful possession of the premises,” with- 
out stating it to have been an actual 
and adverse possession, was held bad. 
Mitchell v.,Poyas, 10 S. C. L. 85. 


78. O’Bryen v. Langley, 59 SW 
523, 22 KyL 1030. 

79. McCarthy. v. Roberts, 8 Ind. 
150. 

fa] To the plea that the demand- 


ant eloped and lived in adultery dur- 
ing coverture, the _ replication is 
either a denial or that she was after- 
ward reconciled to her husband. Ha- 
worth v. Herbert, Dyer, 106b, 73 Re- 
print 235. 


not lay a venue as to the place of 
birth within the allegiance, nor state 
of what parents he was born, and is 
properly concluded to the country. 
Cameron on Dower p 553. 

[c] Where ne unques accouple is 
pleaded, a replication that defendant 
was lawfully married to deceased 
need not allege the date or form of 
the ceremony of marriage or by 
whom performed: Williams v. Lee, 
PAT WR KOS KORA CES i lets 

{[d] To a plea of a separation 
agreement the reply may set up the 
abrogation and cancellation of such 
agreement, ‘and facts in support 
thereof. Carter v. Younger, 123 Ark. 
266, 185 SW 435 (where a motion to 
make a reply more definite and cer- 
tain was overruled). 

Replication or reply generally see 
Pleading [31 Cye 241]. 

80. Vance v. Vance, 118 N. C. 864, 
24 SE 768. 5 

81. Richmond v. Harris, 102 Ky. 
389, 48 SW 703, 19 KyL 1443. 

82. Kavanaugh y. Shacklett, 111 
Va. 423, 69 SE 335 (so held notwith- 
standing equity cannot sell lands of 
an infant under a bill-for dower). 

83. Russell v. Russell, 16 Oh. Cir. 
Ct. 46, 8 Oh. Cir. Dec. 665. 

84. Ayer v. Spring, 10 Mass. 80. 

So, Waters: .v. Gooch), 16) dia idk 
Marsh. (Ky.) 586, 22 AmD 108. See 
also Supra § 320 note 7 [a]. 


86. Sheppard v. Sheppard, 87 Ala. 
50. oS) 2a. 

87. Lewis v. Smith, 11 Barb. (N. 
Ne) ebow ete, 9) Neva Ye sb OeeGu meATiuD 
706). 

Ree: Smith y. Paysenger, 9 S.C. L. 
5 


{a] Immaterial variance.—(1) The 
fact that title proved on the trial 
varies from that set up in the decla- 
ration is no objection to a recovery. 


A defendant entitled to partition may 


y 


568 [19C.J.] 


be sustained, although varying from the evidence, if 
the main allegation is proved; *® and the rule ap- 
plies where the proof as to the lands in which dower 
is claimed varies from the description or designa- 
tion contained in the pleading.®° 

[§ 338] G. Evidence—l. Presumptions and Bur- 
den of Proof—a. In General. All the elements 
essential to establish the widow’s right of dower, 
such as the marriage of the wife to the alleged hus- 
band, the seizin of the land by the husband, and the 
death of the husband must be affirmatively proved 
by the widow.®! But proof of these facts makes 
out a prima facie case in her favor,®? and entitles 
her to dower unless defendant can show affirma- 
tively something which defeats her claim.®* If it 
is sought to bar the widow’s dower by an alleged 
pecuniary provision in lieu of dower taking effect 
on the husband’s death, the burden of proving its 
fairness is upon the husband’s exeecutor.®* If the 
widow’s dower depends upon the value of the lands 
at the time of alienation, the presumption is that 
the value at such time was substantially the same as 
at the time of bringing the action.*® A voluntary 
conveyance by the husband on the eve of marriage 
without the wife’s consent being presumptively 
fraudulent, the burden is on the grantee to estab- 
lish its validity.°° If by statute a wife has a right 
of dower as purchaser in property held by her hus- 
band on a trust of which she had no notice, the 
burden is on her to show absence of notice.°? 

[§ 339] b. Marriage. Proof of an actual, valid 
marriage with the deceased husband, either under 
statutory forms and solemnities, or as prescribed 
by the common law where common law marriages 


Bear v. Snyder, 11 Wend. (N. Y.) 592. 
(2) In ejectment for dower plaintiff 
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Nichols v. Munsel, 
Roberts v. Roberts, 1 Oh. Dec. (Re- 


§§ scaly et | 


are recognized, must be made by the widow in her 
action to recover dower,®® unless the plea is of such 
a nature as to admit the fact,®® and the burden of 
proof is not shifted by her establishment of a prima 
facie case.1 Proof of marriage may be aided by 
certain presumptions * as to the fact,? or validity * 
of marriage, the continuance of the relation once 
shown to exist,® and the dissolution of a prior mar- 
riage by death or divoree.® 

[§ 340] c¢. Title or Seizin of Husband. A widow 
cannot recover either at law or in equity unless it is 
affirmatively shown that her husband was seized of 
the lands in which dower is claimed at some time 
during coverture, or under some statutes at the time 
of his death,’ although she will not be held to strict 
proof of her husband’s title to make out a prima fax 
cie case,® as she is not the keeper of his title papers ;? 
and this is especially true where defendant is in pos- 
session under a conveyance from the husband.’° A 
constructive seizin or a right to seizin of the hus- 
band during coverture if shown will be sufficient.1* 
If defendant alleges that the husband’s seizin was 
instantaneous or transitory, by deed and mortgage 
back, it is for him to show that the deed and mortgage 
constituted one and the same transaction.1? Where 
the husband conveyed the lands upon the same day 
that they were granted to him, the widow is not 
required to prove actual possession by him, where 
no adverse possession is shown.'* When it is shown 
that the husband was in possession of lands at the 
time of his death, claiming ownership of them, the 
presumption is that he was seized thereof, and it is 
for any person setting up adverse title to ‘rebut this 
presumption as in other cases of dispute as to title. 


is entitled to recover, although in the 

declaration she claims the third of an 

undivided half of a farm, and the 

proof is that she is entitled to the 

third of a half held in severalty. 

ees vy. Ledings, 15 Wend. (N. Y.) 
10. 


{b] Fatal variance.—A bill framed 
on the theory that a conveyance was 
executed after marriage and dated 
back is insufficient to secure dower 
in the lands conveyed on a finding 
that the execution was on the eve of 
the marriage, but with the intent to 
defraud the future wife. Higgins .v. 
Higgins, 219 Ill. 146, 76 NE 86, 109 
AmSR 316. , 

Variance generally 
[sil Cye 700]? 

89. Chicago Dock Co. v. Kinzie, 49 
Til. 289. 

90. Gilman v. Sheets, 78 Iowa 499, 
43 NW 299. 

91. Chapman vy. Schroeder, 10 Ga. 
321; Scratch v. Jackson, 25 U. C. Q. B. 
598 


92. Reich v. Berdel, 120 Ill. 499, 
11 NE 912; Schiffer v. Prudon, 64 N. 
Y. 47 [aff 39 N. Y. Super. 167]. And 
see cases infra note 93. 

93. Roessle v. Roessle, 163 App. 
Div. 344, 148 NYS 659 [rev 81 Misc. 
558, 142 NYS 984]; Jones v. Miller, 17 
Srey-3so: 

94. Warner ‘v. Warner, 18 AbbN 
Gas ON Ly a)anlon:. 

{a] Where rent has been assigned 
to the widow with her consent and 
accepted by her, in order to bar her 


see Pleading 


dower, it must appear that the rent 
will endure for her life. Ellicott v. 
Mosier, 11 Barb. (N. Y.) 574 [aff 
TEAS Den ceerdsi a 

95. Marble v. Lewis, 53 Barb. 
CNG? TY) 482, 

96. Dunbar vy. Dunbar, 254 Ill. 281, 
98 NE 563. 

97. Huffine v. Lincoln, 52 Mont. 
585, 160 P 820. 

98. Jones v. Jones, 28 Ark. 19; 


print) 368, 8 WestLJ 372; Hilton v. 
Snyder, 37 Utah 384, 108 P 698, Ann 
Cas1912C 241. 

99. Tomppert -v. Tomppert, 13 
Bush (Ky.) 326, 26 AmR 197 (holding 
that, where, in a suit by a widow for 
the allotment of dower and distribu- 
tion of the personal estate, the peti- 
tion and answer show that the mar- 
riage was legally solemnized, the 
burden was on the executors, wishing 
to treat the marriage as void, to show 
not only that there was fraud, but 
also that the intestate had availed 
himself of the privilege to treat the 
marriage as void); Sheppard v. War- 
dell, 1 N. J. L. 452 (to the effect that 
a plea ne unques seisie admits all the 
other facts alleged in demandant’s 
declaration and relieves her from 
proof of marriage). 
nae Nichols v. Munsel, 115 Mass. 
o . 

Burden of proof and burden of evi- 
dence distinguished see Evidence 
[16 Cye 926 et seq]. 

2. Presumptions 
proof see Marriage 

3. See Marriage 

4 See Marriage 

5. See Marriage 

6. See Marriage [26 Cyc 880]. 

[a] Remarriage of wife.—In an 
action by a woman having a living 
husband, for dower out of the In- 
dian allotment of a man with whom 
she had contracted a common-law 
marriage, the presumption was that 
she was divorced from her common- 
jaw husband, and hence she was not 
dowable out of his allotment. Clark- 
ve v. Washington, 38 Okl. 4, 131 P 
935. 

Presumptions of death from ahb- 
sence see Death §§ 5-19. 

Evidence as to fact of death see 
Death §§ 20-30. 


and burden of 
[26 Cye 871]. 
[26 Cyc 871]. 
[26 Cyc 877]. 
[26 Cye 879]. 


7 Ala.—Steele v. Browne, 70 
Ala. 235. 
Ark. Johnson, 14. 


115 Mass. 567;) Ark. 447. 
Deedee; ents v. Dennis, 7 Blackf. 


Me.—Mann v. Edson, 39 Me. 25. 
Md.—Spangler v. Stanler, 1 Md. Ch. 


36. 
Miss.—Ware yv. Washington, 14 
Miss. 737. 
Sue CE v. Woodson, 10 Mo. 
N. J.—Sheppard v. Wardell, 1 N. J. 
L. 452. 
N. Y.—Poor v. Horton, 15 Barb. 


485; Hurd v. Grant, 3 Wend. 340. 

See supra §§ 22-31, 

8. Cazier vy. Hinchey, 143 Mo. 203, 
44 SW 1052; Gentry v. Woodson, 10 
Mo. 224. 

9. Cazier v. Hinchey, 143 Mo. 203, 
44 SW 1052. 

10. Steele v. Brown, 70 Ala. 235; 
Shane v. McNeill, 76 Iowa 459, 44 
NW 166; Wall v. Hill, 7 Dana (Ky.) 
V2: Smith v. Myers, 7 KyL 443. 

[a] Where a paramount title to 
that of the husband is not shown by 
the defendant, proof that he claimed 
through the husband is unnecessary. 
Reich v. Berdel, 120 Ill. 499, 11 NE 


912. 
11. Mann v. Edson, 39 Me. 25; 
14 Miss. 737. 


Ware v. Washington, 
And see supra §§ 22-31, 69-79. 
12. Grant v. Dodge, 43 Me. 489. 
McIntyre v. Costello, 47 Hun 
(N. Y.) 289. 


14. Ga.—McCullers v. Haines, 39 
Ga. 195. 
Ill.—Gordon v. Dickison, 131 Ill. 


141, 23 NE 439. 
ee lea v. Dennis, 7 Blackf. 

Me.—Barton v. Hinds, 46 Me. 121; 
Mann v. Edson, 39 Me. 25; Cochrane 
v. Libby, 18 Me. 39; Knight v. Mains, 
12 Me. 41. 

Mich.—Wheeler v. Smith, 50 Mich. 
93, 15 NW 108. 

Miss. —Torrence vy. Carbry, 27 Miss. 
697; Ware v. Washington, 14 Miss. 
737; James v. Rowan, 14 Miss. 393; 
Caruthers Vv. Wilson, 9 Miss. 527; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. showing sale of land under execution against the’ 


§§ 340-346] 
And facts disclosed by entries in a sheriff’s books 


husband authorize the presumption of seizin in the 
husband during coverture.'® ; 

[§ 341] d. Death of Husband. If the death of 
the husband is denied, the burden generally rests 


upon the widow to show it by proof, because the | 


existence of a person being once shown he is pre- 
sumed to continue in life and the onus rests upon 
the party asserting his death.1®° But under a plea 
of ne unques seisie, the husband’s death is admitted 
and need not be proved.17 The presumption of 
death arising from long continued absence without 
being heard from is available to the widow seeking 
to recover her dower.1® 

[§ 342] e. Release or Bar. A presumption may 
arise against the widow’s claim of dower by a fail- 
ure to assert it for an unreasonably long period of 
time.’® A release of dower will be presumed from 
a wife’s receiving a separate maintenance under 
articles of separation during her husband’s life, and 
for a long period after his death.2° Where a pecuni- 
ary or other provision in lieu of dower is unreason- 
ably disproportionate to the husband’s means, the 
presumption is against its validity, and the burden 
is upon those asserting it as a bar to establish its 
validity.?+ 

[§ 343] f. Misconduct of Wife. A defendant 
interposing the wife’s elopement and continued adul- 
tery as a bar of dower must prove all the essential 
facts constituting the offense.2? Misconduct of the 
wife cannot be shown by a presumption founded on 
another presumption.”* 

[§ 344] 2. Admissibility — a. In General. 
Where a demand is essential, it may be proved by 
admissions of the party of whom it is made, by 
positive and direct or by circumstantial evidence.?* 
Recitals in the deed by which defendant holds the 
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lands recognizing the widow’s right of dower can 
be resorted to only in case of loss of primary evi- 
dence.2> Duly recognized mortality tables showing 
the probabilities of life are admissible to prove the 
value of dower rights.2° In a common-law action of 
dower brought by a widow who had not joined her 
husband in a deed of assignment for the benefit of 
his creditors, it is incompetent to show that no action 
was brought by plaintiff against the assignee for 
dower, during his administration of the estate; or 
that an auditor had decided adversely to plaintiff’s 
claim for dower against funds in the hands of the 
assignee.?7 ‘ 

[§ 345] b. Marriage. Record evidence of mar- 
riage is not necessary, and it may be proved by any 
kind of evidence, whether direct or circumstantial,?® 
especially by proof of cohabitation and reputa- 
tion.?® : 

[§ 346] c. Title or Seizin of Husband. Office 
copies of deeds are admissible to prove the title and 
seizin of the husband,*° without proof of the loss of 
the original, since a wife has no right to tlie cus- 
tody of her husband’s deeds.*! Where the. tenant 
claims to hold under a deed antedating the widow’s 
marriage, it is competent for her to show the date of 
the delivery of the deed.*2 The recitals in a mort- 
gage in which the wife did not join are inadmissible 
to affect her right of dower in the lands mortgaged.?* 
The tenant, if he does not claim under decedent, may 
show by parol that decedent never had any beneficial 
interest, and that he reconveyed to his grantor or to 
some one designated by him.** But the tenant eannot 
show that decedent, under whom he claims, was only 
colorably seized by virtue of a deed made to de- 
fraud the ereditors of his grantor.*® Parol evidence 
is admissible to prove that the land granted to the 
husband of the demandant is the land as to which 
she claims dower.*® Oral declarations of the husband 


Randolph y. Doss, 4 Miss. 214. 
Mo.—Gentry v. Woodson, 10 Mo. 
22 


4, 

N. H.—Stevens v. Reed, 37 N. H. 
49. 

N. J.—Griggs v. Smith, 12 N. J. L. 
22; Shepard v. Wardell, 1 N. J. L. 
516. 


N. 


Y.—Sparrow v. Kingman, 1 
242, How. App. Cas. ea How 
i 


N. 

3's 
Pr 367; Carpenter v. Weeks, 
841; Jackson y. Waltermire, 5 Cow. 
299; Embree y. Ellis, 2 Johns. 119; 
Bancroft v. White, 1 Cai. 185. 

Ss.) C—Morgan ‘v.. Smith, 25 S.-C. 
337; Stark vy. Hopson, 22 S. C. 42; 
Pickett v. Lyles, 5 S. C. 275; Forrest 
v. Trammell, 17 S. C. Li. 77; Smith v. 
Paysenger 70S. Coun 69: t 

Ont.—McDonald v. MeMillan, 23 U. 
Cc. Q. B. 302; Lockman vy. Nesse, 5 U. 
CGrlOwB. OFIS7 505. , 

fa] Thus where the administrator 
of the husband denies the widow’s 
right of dower in a particular tract 
of land, and sets up title in himself 
adversely to the intestate, it is suffi- 
cient, in order to cast the burden of 
proving title on the administrator, 
for the widow to show that she is the 
widow, and that her husband died in 
possession of the premises.” McCul- 
lers v. Haines, 39 Ga. 195. 

Sufficiency of evidence to show hus- 
band’s title or seizin see infra §8§ 
352, 353. 

Ex p. Steen, 59 S. C. 220, 37 


SE 829: 
16. Battin v. Bigelow, 2 F. Cas. 


"No, 1,108, ject, CG) 452; Stevens.v. 


McNamara, 36 Me. 176, 58 AmD 740; 
Carroll vy. Carroll,’ 60. N. Y. 121, 10 
AmR 144 [rev 2 Hun 609, 6 Thomps. 
& C. 294]. 

Presumption of continuance of life 
see Death 8§ 2-4. 

17. Sheppard v. Wardell, 1N. J. L. 
452, 


18. I1l.—Whitney v. Nicholl, 46 
Ill. 230, 92 AmD 248. 
Towa.—Sherod v. Ewell, 104 Iowa 


253, 73 NW 493. 
Ky.—-Foulks v. Rhea, 7 Bush 568. 
N. J—Wambaugh v. Schenck, 2 N. 
Ja Ln 32292 
Oh.—Rice v. Lumley, 10 Oh. St. 
596. 
Pes Megnepe 2 v. Morrow, 1 Ont. 
i 


Eng.—Thorne v. Rolff, Dyer 185a, 
73 Reprint 408. 

Th pet pige dak of death see Death 
§§ 5-19. 

19. Robert Graves Co. v. McDade, 


108 Ala. 420, 19 S 86; Bernard v. 
Edwards, 4 N. H, 321. And see su- 
pra § 306. 


20. Evans v. Evans, 3 Yeates (Pa.) 
507 (eight years). 

eX. Pierce vy; "Pierce;,’ 71 NAY.) 154, 
27 AmR 22; Shea’s App., 121 Pa. 302, 
15 A 629, 1 LRA 422. 

22. Henderson y. Chaires, 25 Fla. 
26, 37, 6 S 164. 

fa] Aduiterous marriage.—Where 
the tenant pleads demandant’s adul- 
tery in bar, and it appears that the 
demandant was again married, the 
tenant, in order to show the second 
marriage adulterous, must show af- 
firmatively that the former husband 
is living. Cochrane yv. Libby, 18 Me. 
39 


23. Murray v. Scully, 259 Mo. 57, 
167 SW 1017 (holding that the remar- 
riage of a husband after separation 
from his first wife raises no presump- 
tion that the presumed divorce from 
his first wife was granted for her 
misconduct so as to bar her right of 
dower in jurisdictions where a di- 
vorce does not bar dower when 
granted for the husband’s fault). 

24. Luce v. Stubbs, 35 Me. 92. 

25. Jewell v. Harrington, 19 Wend. 
(N. Y.) 471. 


26. McHenry v. Yokum, 27 Ii. 
160. And see supra § 107. 

Mortality tables as evidence see 
Evidence [17 Cyc 422]. See also 
Death §§ 242, 243. 

27. McFadden vy. McFadden, 32 Pa. 
Super. 534. « 

28. Mode and sufficiency of proof 
See Marriage [26 Cyc 882 et seq]. 

29. See Marriage [26 Cyc 872 et 
seq, 888 et seq]. 

30. Kidder v. Blaisdell, 45 Me. 461 
(so holding under a supreme court 
rule permitting the introduction of 


such deeds in actions affecting 
realty). 
31. Stevens v. Reed, 37 N. 


Hi 49; 

Smith v. Paysenger, 9 S. C. L. 59. 
[a] Thus (1) contents of a deed 
by which the land was conveyed to 
the husband may be shown by the 
widow without such full proof of loss 
as is required in actions to try title. 
Piekete «vy, pliyles; 75S. (Cue 5 ce) 
A copy of a deed by a marshal con- 
veying the land in which she claimed 
dower under an_ execution. sale 
against her husband is admissible, 
although she gave no notice of her 
intention to offer such copy, nor no- 
tice to defendant to produce the orig- 
inal, Stewart v.. Blease, 4 S. G. 


37. 
Keator v. Dimmick, 46 Barb. 
GNE Ys). 158: 

33. Tibbetts v. Langley Mfg. Co., 
12 S. Gi 465; 

384 Johnston v. Jickling, 141 Iowa 
444, 119 NW 746. 

35. Kimhall v. Kimball, 2 Me. 226. 
But see Farnum vy. Loomis, 2 Or. 29 
(where it was held that defendant 
was not estopped from shcwing that 
the husband from whom he derives 
title was never “seized of an estate 
of inheritance” in the land). 


36. -Keefer v. Young, 2 Harr. & J. 
(Md.) 53. 


O10 > HAS Ord] 


are admissible to show the extent of his possession,*” 
and his declarations made at the time of his pur- 
chase of the lands indicating his interests therein 
are competent, but declarations made subsequently 
to the purchase are incompetent.** His declarations 
as to his equitable title are not admissible.*? 

[§ 347] d. Death of Husband. The general 
rules governing the admissibility of evidence to prove 
death may be applied in determining the admissibil- 
ity of evidence to establish the death of the hus- 
band in an action for dower.*® The demandant’s 
own testimony as to her husband’s death is admis- 
sible;#1 and reputation in the family as to the death 
of the husband is competent to show prima facie that 
fact.42 As a general rule in most jurisdictions the 
records of a court of probate showing the probate 
of the will of the husband or the administration of 
his estate are competent evidence to prove his 
death;** but it has been held that in an action for 
the admeasurement of dower such records are only 
evidence in proceedings arising out of the will or 
connected with the estate, except in cases where 
from lapse of time they are competent under the 
rules for the admission of ancient records.** 

[§ 348] e. Release or Bar of Dower. Where an 
antenuptial contract or a pecuniary provision in heu 
of dower is relied upon as a bar, parol or other evi- 
dence outside the instrument is admissible as tending 
to show the cireumstances of the parties and the 
intention of the husband.4® Where want of suf- 
ficient consideration is alleged for the purpose of 
showing the invalidity of a release of dower, the 
value of the estate is logal and material evidence.*® 
Where a husband has a right to defeat dower by a 
bona fide conveyance, the motive of the husband may 
be shown by evidence of family disturbances' between 
the husband and wife;*? and where it is alleged that 
the husband conveyed his lands in fraud of plain- 
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tiff’s dower right, to the knowledge of the grantees, 


. the husband’s letters to the wife containing evi- 


dence that he was clandestinely conveying his prop- 
erty are admissible in her behalf.4® Where defend- 
ants claimed that plaintiff had agreed to waive her 
dower rights, evidence that plaintiff cared little for 
her husband is immaterial.*® 

[§ 349] f. Misconduct of Wife. 
living in adultery is barred of dower, proof of adul- 
tery may be given in an action at law for dower.®° 
But where by statute a wife can be barred of dower 
only by a conviction of adultery in an action for 
divoree, the forfeiture of dower cannot he estab- 
lished by proof of adultery in any other action.°* 

[§ 350] 38. Weight and Sufficiency—a. In Gen- 
eral, The ordinary rules as to the weight and suf- 


ficiency of evidence in civil cases ** are applied in 


dower cases.°? Where a widow claims dower in 
lands which her husband-has conveyed in his life- 
time, she should not be permitted to recover upon a 
doubtful right, but should be required to make out 
a clear case.°* Proof that the husband died in the 
exclusive possession of the lands makes out a prima 
facie case for dower therein.®> Proof of service of 
summons upon defendants and their default will not 
alone sustain a judgment in an action for dower, 
but the material allegations of the petition must be 
proved.°> Where a demand for dower is a pre- 
requisite to the commencement of an action, proof 
that a paper addressed to the tenant and subscribed 
by the widow demanding dower was seasonably left 
at his dwelling house, where it was read by some 
of the inmates, taken in connection with his admis- 
sion that the dower had been demanded of him, 
will authorize the inference that the paper was duly 
received and its contents understood by him.57 

[§ 351] b. Marriage. The rules controlling the 
sufficiency of evidence to establish marriage in other 


37. Forrest v. Trammell, 22 S. C.| [aff 13 AbbPrNS 272, 44 HowPr 64].| was of no greater value at the time 
sey: See supra § 132. of the sale than at the death of the 

88. Derush v. Brown, 8 Oh. 412; 52. See Evidence [17 Cyc 753]. husband. Hanley v. Kubli, (Or.) 74 
Pruitt v. Pruitt, 57 S. C. 155, 35 SE 53. See cases infra this note. P 224 [reh allowed 75 P 209]. 
485 (holding that the oral declara- [a] Adultery of wife.—HEvidence {f] Trust affecting title to land.— 
tions of the husband after seizin are | held insuflicient to show that a wife} Evidence held insufficient to show 
not competent for the purpose of|had been guilty of adultery, so as|that there was any trust, affecting 
showing that he held the lands in| to forfeit her right of dower. Fergu-/| the husband’s title to the land, which 


son v. Ferguson, 


Mann v. Edson, 39 Me. 25. 


SW 413; Bond v. Bond, 150 Ky. 389, 


153 Ky. 742, 156) would bar his widow’s right to dow- 


er therein, or to overcome her denial 


40. See Death §§ 20-30. 150 SW 3638; Spade v. Hawkins, 60 | of knowledge or notice of such trust 
41. Flynn v. Coffee, 12 Allen|Ind. A. 380, 110 NE 1010. at the time of her marriage. Dowl- 
(Mass.) 133. {[b] Invalidity of divorce.—Evi-|ing v. De Witt, 96 S. C. 435, 81 SE 
42. Cochrane v. Libby, 18 Me. 39.|dence held insufficient to sustain a|/173. , 
See also Death § 23. finding that a prior court was with- {g] Waiver or release of dower.— 


43. See Death § 24. 
44. Carroll v. Carroll, 
121, 19 AmR 144. 


out jurisdiction 
6 OR ING ey. 


in certain proceed- 
ings wherein plaintiff and her hus- 
band, under whom she claimed dow- 


(1) Evidence held sufficient to justi- 
fy a finding that plaintiff, after the 
death of her husband, authorized pro- 


[a] Ejectment against stranger.— ‘er, were divorced Smith v. Cock-| ceedings in the chancery court of the 
The letters of administration are not| croft, 149 App. Diy. 255, 133 NYS |county where the land was situated 
admissible as evidence in an action | 711. whereby title to them was vested in 
of ejectment to recover dower, as {c] Antenuptial agreement.—Evi-| her son. Owen v. Cox, 122 Ark. 78, 
against a stranger, to prove the death | dence held to show that an antenup-|182 SW 559. (2) Evidence held suf- 
of the husband. Weiskoph yv. Dibble, | tial agreement excluding her there-| ficient to show relinquishment of 
18 Fla. 24. from was not procured by fraud and | dower. Martin v. Farmers’ Loan, 

45. Ambler v. Norton, 4 Hen. & M.|misrepresentation, and was fulfilled | etc., Co., 180 Iowa 859, 163 NW 361. 
(14 Va.) 238. by the husband. 

46. Parks v. Dunkle, 3 Watts & S.|mings, 25 R. I. 528, 57 A 302. 
(Pa.) 291. [da] 

47. Flowers v. Flowers, 89 Ga 


632, 15 SE 834, 18 LRA 75 (holding 
also that the husband’s will exe- 
cuted subsequent to a conveyance, in 
which he made no provision whatever 
for his wife, is not relevant for the 
purpose of showing that the convey- 
ance was not in good faith). 


land as such, 


Cummings v. Cum- 


Wonresidence of wife.—PEvi- 
dence that a husband left his wife in 
another state, went to Nebraska, and 
concealed his residence from her for 
nine years, represented himself to be 
an unmarried man, 
that he subsequently 
moved to another state, 
died, his wife never living 


_ [h] Infancy of wife.—The only 
issue being as to the infancy of the 
feme at the time she relinquished 
her dower, and the testimony con- 
flicting, the fact that she did convey 
is very persuasive of her belief in 
her capacity to convey, and with the 
only surviving parent maintaining, 
both before and after the suit was 
instituted, that his daughter was of 
full age at the time she executed the 


and conveyed 


where he 
in Ne- 


Where a wife 


48. Rice v. Waddill, 168 Mo. 99, 
67 SW 605 (but also holding self- 
serving statements by the husband 
inadmissible). 
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49. McBridge v. 
Tll. 456. 109 NE 262. 
50, bell v.uINGalyolt, Si. Cx toe 312; 
19 AmD 686. See supra §§ 137-142. 
Dba et LGUS ys Wag SELLS. Fb cee N tere Wow WO 


Hawthorne, 


braska until after his death, is suffi- 
cient to sustain a_ finding that she 
was a nonresident, within Comp. St. 
(1903) e¢ 23 § 20, limiting dower right 
of a nonresident to lands of which 
her husband dies seized. Miner y. 
Morgan, 83 Nebr. 400, 119 NW 781. 
{e] Walue of land.—lEvidence held 
to support a finding that the land 


deed, her petition should have been 
disnsweds Shawhan vy. Smith, 4 KyL 
54. Saunders vy. Hamilton, 82 SW 
630,.26 Kyl 851. 
55. Barton v. Hinds, 46 Me. 121. 
56. Dwyer v. Dwyer, 13 AbbPrNS 
(N. Y¥.) 269, 
57. Luce v. Stubbs, 35 Me. 92. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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civil actions involving property rights» may be ap- 
plied in actions for the recovery of dower.>* Gen- 
eral reputation, cohabitation, and acknowledgment 
are sufficient to establish the marriage, without pro- 
duction of the marriage register, or the introduc- 
tion of eye-witnesses of the ceremony.°® But an al- 
legation that the widow had been divorced cannot be 
established by reputation or by the statements of 
the parties.®° : 

[§ 352] ¢. Title or Seizin of Husband—(1) In 
General. The widow is not required to make strict 
proof of her husband’s title or seizin by a produc- 
tion of the deeds, but it will be sufficient if she pro- 
duces such evidence as raises a fair presumption 
thereof.61 Deeds are admissible, however, and de- 
mandant need not go further back in showing title 
than a conveyance in fee to her deceased husband. 
A deed from a person having previous possession of 
the lands, conveying the lands to the husband in fee 
simple, and a possession by the husband under such 
deed is sufficient prima facie evidence of seizin to 
entitle the widow to dower, in the absence of proof 
to the econtrary.** But it has been held that a con- 
veyance 40 the husband without evidence that he 
entered. into possession is insufficient.°* In the ab- 
sence cf other evidence the deed of the husband 
convey‘ng real estate is sufficient prima facie evi- 
dence of seizin.®® Proof of conveyance to the hus- 
band and a conveyance by him to another during 
coveriure is sufficient, in the absence of evidence to 
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the contrary, to prove the seizin of the hushand.** 
The seizin of the husband is established as against 
the tenant by proof of the husband’s possession of 
the lands, and a subsequent sale thereof under an 
execution levied by one of his creditors, and the hold- 
ing of title by the tenant under such sale.*? In- 
stantaneous seizin only is sufficiently proved to de- 
feat dower as against a purchase-money mortgagee 
by showing that the deed to the husband and the 
purchase-money mortgage were exe¢uted, acknowl- 
edged, and recorded on the same day, although the 
deed was dated several days before acknowledg- 
ment. But it must appear that the deed and 
mortgage were parts of the same transaction.®® 

[§ 353] (2) Possession during Coverture. Pos- 
session of land by the husband during coverture un- 
der a claim of title is sufficient prima facie evi- 
dence of seizin, and unless impeached or explained 
is conclusive against the tenant and will entitle the 
widow to dower.’° 

[§ 354] d. Death of Husband. The death of 
the husband in an action to recover dower may, be 
proved as in other actions.“4 Reputation in the fam- 
ily is prima facie evidence of the fact,’? and a long 
continued absence without being heard from will as 
in other cases authorize a presumption of death suf- 
ficiently establishing that fact in an action by the 
wife to recover dower."® 

[§ 355]: H. Trial—1. In General. The trial 
of the issues in an action or proceeding for the 


58. See Marriage [26 Cyc 882]. 

[a] Evidence held sufficient to 
‘show ceremonial marriage see Fisk v. 
Holding, 168 App. Div. 85, 148 NYS 


508. 

[pl] Evidence held sufficient to 
show common-law marriage see Man- 
nine v. Spurck, 199 Ill. 447, 65 NE 


42: 

: {c] Evidence held insufficient to 
slow marriage see Robinson v. Rob- 
jrison, 188 Ill. 371, 58 NE 906. 

59. Ala.—Martin v. Martin, 22 Ala. 
g5; Ford v. Ford, 4 Ala. 142. 

Ark.—Jones v. Jones, 28 Ark. 19. 

Ind.—Trimble v. Trimble, 2 Ind. 
76; Fleming v. Fleming, 8 Blackf. 
234, 

Ky.—Chiles v. Drake, 2 Metc. 146, 
74 AmD 406; Donnelly v. Donnelly, 8 
B. Mon. 113; Stover v. Boswell, 3 
ee 233; Powell v. Calvert, 5 Kyl 
768. 

Me.—Taylor v. Robinson, 29 Me. 
323; Carter v. Parker, 28 Me. 509. 

Md.—Boone v. Purnell, 28 Md. 609, 
92 AmD 713; Sellman v. Bowen, 8 
Gill & J. 50, 29 AmD 524. 

Mass.—Nichols v. Munsel, 115 
Mass. 567; Knower v. Wesson, 13 
Mete. 143. 

Mich.—Hutchins vy. Kimmell, 31 
Mich. 126, 18 AmR 164. 

N. H.—Stevens v. Reed, 37 N. H. 
49; Dunbarton v. Franklin, 19 N. 
fa 257; Young v: Foster, 14 N. H. 

14. 
ag J.—Pearson v. Howey, 11 N. J. 
pel 2. 

N. Y.—Gall v: Gall, 114 N. Y.- 109, 
21 NE 106; Badger v. Badger, 88 N. Y. 
546,.42 AmSR 263; Starr v. Peck, 1 
Hill 270; Jackson v. Claw, 18 Johns. 
346; Fenton v. Reed, 4 Johns. 52, 4 
AmD 244; Rose v. Clark, 8 Paige 574; 
Van Gelder v. Post, 2 Edw. 577. 

N. C.—Archer v. Haithcock, 51 N. 
C. 421. 

Oh.—-Roberts v. Roberts, 1 Oh. Dec. 
(Reprint) 368, 8 WestLJ 372. 

Pa.—Greenawalt v.. McEnelley, 85 
Pa. 352; Kenyon v. Ashbridge, 35 Pa. 
157; Thorndell v. Morrison, 25 Pa. 
326; Covert v. Hertzog, 4 Pa. 145; 
Senser v. Bower, 1 Penr. & W. 450; 
prt i At v. Dickson, 2 Serg. & R. 
475. 

Wis.—Williams v. Williams, 46 
Wis. 464, 1 NW 98, 32 AmR 722. 

Ont.—Beatty v. Beatty, 17 U. C. 


@. PP) 484; Graham v. Law; 6)U._C. C. 
P. 310; Losee v. Murray, 24 U. C. 
“4 an 586; Phipps v. Moore, 5 U. C. Q. 
[a] As otherwise stated in an ac- 
tion for dower, the marriage of the 
demandant may be inferred from 
proof of long cohabitation, continued 
until the death of the alleged hus- 
band, being received and treated as 
his wife and their bringing up and 
educating a family of children as 
St own. Carter v. Parker, 28 Me. 
09. 

{b] Treatment by the family.—In 
an action of dower cohabitation and 
reception by the family as husband 
and wife are evidence of marriage. 
Stevens v. Reed, 37 N. H. 49. 

{e] An actual solemnization of 
marriage between the widow and the 
deceased owner of the estate need 
not be proved, but circumstances 
from which the marriage may be 
inferred will be sufficient. Van Gel- 
der v. Post, 2 Edw. (N. Y.) 577. 

{d] Former wife living at time of 
marriage——Where a widow’s claim 
was resisted on the ground that at 
the time of her marriage her hus- 
band: had another wife living, and it 
was proved that four years before 
the marriage he was living with an- 
other woman, whom he treated as his 
wife, and that he said after his mar- 
riage and in the presence of the peti- 
tioner that his first wife was living 
in Georgia, it was held that this was 
not sufficient to prove that the hus- 
band had another wife living at the 
time of the marriage. Hull v. Rawls, 


27 Miss. 471. 

Presumption of marriage see supra 
§ 339. 

60. Cruize v. Billmire, 69 Iowa 397, 
28 NW _ 657. 

61. Becker v. Quigg, 


54 Ill. 390; 
Stark v. Hopson, 22 SiC. 42) 

{a] Evidence held tc show that 
the husband never had any beneficial 


interest.—Johnston v. Jickling, 141 
Iowa 444, 119 NW 746. 

62. Evans v. Evans, 29 Pa. 277; 
McFadden v. McFadden, 32 Pa. Su- 
per. 534. 

63. Augustus v. Holt, 15 SW 1064, 


12 KyL 8; Wall v. Hill, 7 Dana (Ky.) 
172; Thorndike v. Spear, 31 Me. 91; 
Gricesv, smith, 12 °N. Jo Ts. 22, 

{a] Proof that'a person bearing 


the husband’s name acquired title to 
the land, which he subsequently con- 
veyed, is a sufficient showing of iden- 
tity to establish her husband’s title 
to the land, in the absence of any at- 
tempt to show that there were two 
persons having the same name. Gil- 
eee v. Sheets, 78 Iowa 499, 43 NW 

64. Steele v. Brown, 70 Ala. 235; 
Holmes v. Spinning, 7 Oh. Dec. (Re- 
print) 451, 3 CincLBul 297. 


Naas Bolster v. Cushman, 34 Me. 
66. Carter v. Parker, 28 Me. 509; 


Ward v. Fuller, 15 Pick. (Mass.) 185. 
67. Cochrane v. Libby, 18 Me, 39. 
68. Pendleton v. Pomeroy, 4 Al- 

len (Mass.)”510. 


ees Smith v. McCarty, 119 Mass. 
[a] Instantaneous seizin is not 


shown where it is shown that the 
husband on the day that land was 
conveyed to him by his grantor exe- 
cuted a mortgage thereon to secure 
a note given to another person as se- 
curity for money borrowed to pay for 


the land. Smith v. McCarty, 119 
Mass, 519. 
70. I1l.—Gordon vy. Dickison, 131 


Tlk, 141, 23 NE, 439. 
Ky.—Wall v. Hill, 
Dashiel y. Collier, 4 
601. 
Me.—Mann v. Edson, 39 Me. 25; 
Knight v. Mains, 12 Me. 41. 
Mo.—Duke v. Brandt, 51 Mo. 221: 
rae H.—Stevens v. Reed, 37 N. H.- 
N. Y.—Carpenter v. Weeks, 2 Hill 


7 Dana 1ai2i 
Je JeeoNLace ne 


341; Jackson vy. Waltermire, 5 Cow. 
299, 7 Cow. 353; Embree v. Ellis, 2 
Johns. 119. 


Pe ree a A v. McIntosh, 12 Oh. St. 
S. C.—Stark v. Hopson, 30 S. C. 
370, 9 SE 345; Stark v. Watson, 24 
S. C. 215; Reid v. Stevenson, 37 S. C. 
Oe ae Forrest v. Trammell, 17 S. C. 
‘71. Evidence of death generally 
see Death §$ 20-30. 

72. Cochrane v. Libby, 18 Me. 389. 
738. Whiting v. Nicoll, 46 Ill. 230, 
92 AmD 248; Wambough v. Schank, 
Sane J. Li. 229. And see supra §§ 341, 
: Presumption of. death from ab- 
sence see Death §§ 5-19. 
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recovery of dower will be conducted in accordance | submitted to the jury must be supported by suf- 


with the practice followed in the court where it is 
brought. In equity a reference may be granted."* 
In cases where the husband’s seizin is denied, the 
court will direct a trial of the legal issue at law 
and retain the bill for further proceedings.*> So 
it seems that an issue should be submitted to the 
jury where adultery and elopement are imputed,"® 
or where the tenant in possession does not claim 
under the husband or the heir, but adversely,’’ but 
the facts being found, or the right established in 
these cases in favor of complainant, the court should 
give complete relief by assigning the dower and tak- 
ing all proper accounts between the parties.*® In 
an action at law for dower the issues are triable 
by jury as in other actions at law.7® And it has 
been held that issues of fact should be tried at 
the bar of the court, even if the clerk of the court 
is given by statute jurisdiction to assign dower.*° 

Imparlance. The practice of granting an impar- 
lance was followed in some of the early decisions,*+ 
but under the practice acts and codes of procedure 
such practice is now obsolete.%2 

Essoin. The dilatory proceedings by essoin, al- 
lowed in real actions at common law, are not per- 
mitted in the practice in actions for dower in this 
country, and have been expressly abolished by stat- 
ute in some jurisdictions.®* 

View. The common law does not give defendant 
in an action of dower a right to view as a matter 
of course,®* and it will not be granted unless suf- 
ficient cause is shown by affidavit to satisfy the 
court that it is necessary,®° as for instance that the 
boundaries were in dispute.®® 

Open and close. Plaintiff is entitled to open and 
close as in other eases.** 

{[§ 356] 2. Questions of Law and Fact and In- 
structions. _The rule as to the determination of 
questions of law by the court and questions of fact 
by the jury applies to actions for dower.®® Issues 

74, Barnes v. Carson, 59 Ala. 188; 
Swaine v. Perine, 5 Johns. Ch. (N.|95 Reprint 745. 
Y.) 482, 9 AmD 318 (where the chan- 84. 
cellor found the widow entitled to| Y.) 578; 
dower, and referred the case to a 
master to ascertain and report the 
rents and profits of the estate from 


' the death of the husband to the date 
of the report, and also to ascertain 


20 Johns. 
85. Ostrander 
Johns. 


283; Anson v. Jefferson, 2 Wils. 164, 


Jackson v. Guager, 6 Cow. (N. 
Vischer v. Conant, 4 Cow. 
(N. Y.) 386; Ostrander v. Kneeland, 
GN. Ya) 62:76. 


GIN igs You) 20s 


ficient evidence to sustain a verdict.8® The jury is 
not to determine the amount to be awarded as 
dower; it is for them to determine as to the facts 
in issue required to be established to sustain the 
widow’s claim.°® The practice, however, in some 
jurisdictions authorizes the assessment of the value 
of dower by a jury.°! It is for the jury to decide 
whether from the facets and circumstances of the 
case the widow intended to release or waive her 
right of dower.°? And if there is any evidence 
to support their finding the court will not inter- 
fere.°* The presumption of a release of dower aris- 
ing from the lapse of time should not be submitted 
to the jury, when the counter evidence is so Over- 
whelming that a verdict for him would be set 
aside.°* Where the evidence as to the value of 
the rent of land assigned as dower while the land 
was in the hands of the administrator was conflict- 
ing, it was error to direct the jury to 4nd the high- 
est amount proved.®® Abandonment by the wife is 
a question of fact.°6 

[§ 357] 3. Verdict and Findings. The verdict 
in the action for dower is similar to othe» verdicts 
in actions at law, and may be either general or spe- 
cial.°’ Where the issues permit of a general or spe- 
cial verdict, a verdict which is neither shoulé he get 
aside.°8 As in other actions,®® the verdict should 
conform to the issues made by the pleadings,1 and, 
find as to all the material matters in issue be- 
tween the parties.2 It has been held that where a 
husband did not die seized of the lands the jury has 
nothing to do with the value thereof at any time, so 
that a finding among others as to the value of the 
premises will be considered as surplusage,’ but “vill 
not invalidate the verdict. The verdict of a jury 
as to the yearly value of lands, which have been ie- 
ported as not susceptible of division by commis- 
sioners appointed for the allotment of dower, is like 
the finding of a fact at law, and is binding on ai 


96. Kantor v. Bloom, 90 Conn. 210, 
96 A 974. 
97. Shipp v. Snyder, 121 Mo. 155, 


25 SW 900; Shirtz v. Shirtz, 5 Watts 
(Pa.) 255; Gailbraith v. Green, 13 
Serg. & R. (Pa.) 85. 

[a] Form of special verdicts see 
Vadney v. Thompson, 44 Hun (N. Y.) 
1; Bear v. Snyder, 11 Wend. (N. Y.) 


Kneeland, 20 


the amount.due on a mortgage ad- 
mitted to be prior to the right of 
dower). 

75. Sellman v. Bowen, 8 Gill & J. 
(Md.) 50, 29 AmD 524; London v. 
London, 1 Humphr. (Tenn.) 1. 

76. London v. London, 1 Humphr. 
(Tenn.) 1. 

77. London vy. London, 1 Humphr. 
(Tenn.) 1. 

78. London v. London, 
(Renn) 1s 

79. Shipp v. Snyder, 121 Mo. 155, 


25 SW 900. 
OP pe Brittain v. Mull, 91 N.C. 
81. Vischer v. Conant, 4 Cow. (N. 
396; Ostrander v. Kneeland, 20 
Johns. (N. Y.) 276; Haviland v. Bond, 


1 Humphr. 


AD) 


4 Johns. (N. Y.) 309. 

[a] A plea in abatement will not 
be received after a general impar- 
lance. Camptell v. Stiles, 9 Mass. 
217; Martin v. Com., 1 Mass. 347. 

82.. Waters v. Gooch, 6 J. J. 
Marsh. (Ky.) 586, 22 AmD 108. 

83. Waters v. Gooch, 6 J. J. 
Marsh (Ky.) 586, 22 AmD 108 (cit- | 


ing statutes of Virginia and Ken- 
tucky). 

[a] For practice at common law. 
—See Twyning v. Lowndes, 10 Bing. 
65, 25 ECL 39, 131 Reprint 829; Al- 
len vy. Walter, Hob. 133, 80 Reprint 


86. 
Yoes 


gaecher v. Conant, 4 Cow. (N. 
87. Kendrick v. 


47 Ga. 
612. 


88. Questions of law and fact gen- 
erally see Trial [38 Cyc 1511]. 

89. Walmsley v. Walmsley, 29 U. 
Cc. @. B. 214 (evidence held sufficient 
to go to jury on question of election 
by widow to take an annuity in 
lieu of dower); Fisher v. Harty, 23 
U. C. Q. B. 408 (evidence held suf- 
ficient to go to jury on issue as to 
tenancy of the freehold). 

$0.1) Peayayv.ebickets 10cS2 CSE wis6 
(holding that the only questions be- 
fore the jury were whether the appli- 
cant was married and her husband 
seized). 

91. See statutory provisions; and 
Scammon v. Campbell, 75 Ill. 223 
(holding that the age of the widow 
and how long she may live are not 
matters proper to be considered by 
the jury in assessing the value of 
her dower). 

92. Deshler v. Beery, 4 Dall. (Pa.) 
300, 1 L. ed. 842; Walmsley v. Walms- 
ley, 29°U. Cy Qis Bir 2a4, 

93. Walmsley v. Walmsley, 29 U. 
CHO Bee2t4s 

94. Chase v. Alley, 82 Me. 234, 19 
A 397. 

95. McDonald v. McDonald, 120 
Ga. 403, 47 SE 918. 


Ravens, 


592. ; 
{b] Form of verdict held suffi- 
cient see McFadden v. McFadden, 32 
Pa. Super. 534. 
98. Vadney v. Thompson, 44 Hun 
(NY Dios 
See Trial [38 Cyc 1925]. 
ree Picket v. Peay, 10 S. ie 


2. Walker v. Walker, 2 Ill. A. 418 
(holding that a verdict finding that 
the yearly value of a widow’s dower 
in land covered by an encumbrance 
the validity of which is questioned is 
a certain sum if such encumbrance 
is invalid, but that her dower is 
worthless if such encumbrance is 
valid, is insufficient, and a decree 
based thereon is erroneous); Le- 
compte v. Wash, 9 Mo. 551 (holding 
that where a special verdict found 
that demandant had once left her 
husband and lived in adultery, but 
had not done so since a date named 
and did not find whether she had been 
reconciled to her husband, a replead- 
er was properly awarded as no judg- 
acy could be rendered on such ver- 
ict). 

8. Shirtz v.’ Shirtz, 5 Watts (Pa.) 
255; Leinweaver v. Stoever, 17 Sere. 
SR, (Ra) w297. 

4 Leinweayer v. Stoever, 17 Serg. 
TR nGRaye 29 ie 


For later cases; developments and changes in the law see cumulative Annotations, same title, page and note number. 
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parties until set aside by the court. The verdict 
may be for a part of the premises, either as to 
quantity of interest or the extent of the premises, 
but in such case it should specify the part affected.® 
If damages for detention of dower are sought and 
the jury find that the husband died seized, they 
should also find the time when he died, the nature 
of his estate, and the annual value of the land.? 
A verdict in favor of one of several defendants on 
his separate plea will not avail another who has suf- 
fered a default.8 Findings of fact by the court are 
analogous to a special verdict.® 

[§ 358] I. Interlocutory Judgment or Decree. 
If it appears by the verdict or decision that -the 
widow: is entitled to dower in the lands described 
in her petition or complaint, an interlocutory judg- 
ment, order, or decree is usually rendered directing 
that her dower be admeasured by a referee, mas- 
ter, or commissioners appointed for the purpose.?° 
The decree declaring the widow entitled to dower 
and directing its admeasurement is in no sense a 
final decree, but remains under the control of the 
court until the admeasurement is made and duly 
confirmed.11_ The judgment or decree should con- 
form to the statutory requirements, if any, although 
an immaterial departure will not impair its valid- 
ity.12 It usually directs the land to be set off by 
metes and bounds,?* or in accordance with the direc- 
tions of the statute, if any.14 An order for-the main- 


5. Walker v. Walker, 2 Ill. A. 418. 
6. Sip ed v. Snyder, 11 Wend. (N. 


7 Martin v. Martin, 14 N. J. L. 
125; William v. Gwyn, 2 Saund. 42, | 188 
85 Reprint 601. 

[a] Form of finding.—‘“EKdward 
Dennis, heretofore the husband of the 
said Frances Dennis was, on the day 
in which he married the said Fran- ; 
ces, and after, seized of such estate Ky.—Stevens v. 
of and in the within-mentioned man- | 371. :: 

“ors, tenements and rents with the ap- 
purtenances an@ advowson_ within 
mentioned, that he could endow the 
said Frances thereof, as the said 
Frances has within alleged. And the 
jurors aforesaid upon their oath 


death 


243. 


454; 
533. 
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she was living “at the time of his 

in adultery.” 

kins, 60 Ind. A. 388, 110 NE 1010. 
10. Ala.—Barnes v. Carson, 59 Ala. 


Ga.—McKibbon v. Folds, 38 Ga. 235. 
D. C.—Young v. 


Ill—Schnebly v. 
116 


Mass.—Miller v. 
Leonard y. Leonard, 4 Mass. 


BP i Pate te v. Stepper, 32 Mich. 
N. Y¥.—Robinson v. Govers, 138 N.| 345. 
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tenance of the widow pendente lite cannot be made 
in an action for dower, although where dower is 
claimed in a trust estate, it has been held proper to 
direct payment of one third of the income to the 
widow pending the litigation.1® Where defendant 
owns two tracts subject to dower, the judgment may 
provide that dower be assigned in both tracts at 
the same time to avoid a multiplicity of suits.7 A 
suit by a widow against the heirs for assignment of 
dower in lands of which the ancestor died seized 
is not converted into a general creditors’ suit against 
the estate by a decree referring the cause to a com- 
missioner, with directions to convene the creditors 
and ascertain the debts of the estate, as a widow 
having only a dower claim in land cannot bring a 
suit on behalf of creditors of the estate.'% 

[§ 359] J. Admeasurement, Allotment, or As- 
signment—l. In General. The methods employed 
in the several jurisdictions to assign or allot a wid- 
ow’s dower are various and generally expressly pre- 
scribed by statute.t® At common law after a judg- 
ment in favor of the widow, she might have a writ 
of habere facias seisinam, directed to the sheriff, 
commanding him to cause her dower to be set out 
and seizin thereof delivered to her.2° And under 
this writ all tenants were ousted, although they 
were not parties to the suit, and their title might 
be paramount to the right of dower.24. In some’ 


jurisdictions it is provided that the writ shall direct , 


or agreed that the land is not sus- 
ceptible of division the appointment 
of commissioners is not necessary. 
Strickler v. Tracy, 66 Mo. 465. 

ll. Ex p. Crittenden, 10 Ark. 333; 
Moran v. Stewart, 246 Mo. 462, 151 
SW 439. Compare Brown v. Bronson, 
385 Mich. 415, 419 (where the first de- 
cree is held to be a final decree). 

12. Aiken v. Merrell, 39 Ill. 62. 

[a] A judgment directing an al- 
lotment according to the value of 
the land at the time when it was 
conveyed by the husband is errone- 
ous, where the date of the convey- 
ance is not stated in the judgment. 
Taylor v. Brodrick, 1 Dana (Ky.) 


Spade v. Haw- 


Young; 18) Di *C. 
26 Ill. 
3 Dana 
12 Mass. 


Schnebly, 
Stevens, 


Miller, 


aforesaid further say that the said 
Edward Dennis being so as aforesaid 
seized of such estate of and in the 
within-mentioned manors ... died so 
thereof seized on ..., and that said 
manors ...are worth by the year 
in all issues besides reprises, £570, 
and they assess the damages of the 
said Frances, on occasion of the de- 
tention of her said dower over and 
above the said value, and over and 
above her costs and charges by her 
about her suit in this behalf ex- 
pended, to £12, and for those costs 
and charges to 40s.” Dennis v. Den- 
ee 2 Saund. 328, 331, 85 Reprint 
1126. 

8. Lecompte v. Wash, 9 Mo. 551. 

a See generally Trial [38 Cyc 


3]. 
[al Particular findings.—(1) That 
the court made a preliminary finding 
that plaintiff was entitled to dower 
in certain land did not show that the 
court’s approval of the report of the 
commissioners, by which she was 
given no part in such land, was er- 
roneous. Moran v. Stewart, 246 Mo. 
462, 151 SW 439. (2) A finding that 
plaintiff must fail because she failed 
to establish the existence of a law- 
ful marriage between herself and de- 
eedent is in effect a negative finding, 
and is sufficient to support a judg- 
ment for defendant on that ground. 
Hilton v. Snyder, 37 Utah 384, 108 P 
698, AnnCas1912C 241. (3) A finding 
that, from a certain date “and up to 
and including” the date of the death 
of demandant’s husband, she had 
been living “from time to time in the 
practice of adultery,” was insufficient 
to authorize a conclusion of law that 


195 


Y. 425, 34 NE 209 [rev 67 Hun 317, 
22 NYS 249 (aff 65 Hun 562, 20 NYS 
571)]; Everson v. McMullen. 113 N. 
Y. 293, 121 NE 52, 10 AmSR 445, 4 
LRA 118; In re Watkins, 9 Johns. 
245; Swaine v. Perine, 5 Johns. Ch. 
483, 9 AmD 318. 

Eng.—Curtis v. Curtis, 2 Bro. Ch. 
620, 29 Reprint 342; Lucas v. Cal- 
craft, 1 Bro. Ch. 134, 28 Reprint 1034, 
Dick. 594, 21 Reprint 402; Huddle- 
stone v. Huddlestone, 1 Ch. Rep. 38, 
21 Reprint 500; Goodenough v. Good- 
enough, Dick. 795, 21 Reprint 480; 
Meggot v. Meggot, Dick. 794, 21 Re- 
print 479; Wild v. Wells, Dick. 3, 21 
Reprint 167; Worgan v. Ryder, 1 Ves. 
& B. 20, 35 Reprint 8. 

fa] ‘Under the New York ‘statute 
(Code Civ. Proc. § 1607) providing 
that if plaintiff’s right to dower is 
not disputed by the answer an inter- 
locutory judgment must be rendered, 
the widow is entitled to the judg- 
ment notwithstanding an allegation 
by a tenant in common that the ren- 
tal value of the lands could not be 
accurately ascertained, that a charge 
upon the lands would be detrimental 
to his interests, and that a partition 
suit had been commenced for the sale 
of the lands. Rice v. Thompson, 16 
NYS 911. 

[b] Appointment of referees.—The 
court may appoint a referee to ad- 
measure plaintiff's dower and assess 
her damages by loss of rents and 
profits, instead of the three free- 
holders formerly required. Brown 
v. Brown, 27 N. Y. Super. 688, 381 
HowPr 481. 

[e] Where commissioners not 
necessary.—Where it is stipulated 


13. Gibson v. Marshall, 26 S. C. 
Bq. 254; Tod v. Baylor, 4 Leigh (31 
Va.) 498. 

14. Jefferies v. Allen, 33 S. C. 268, 


11 SE 764 (holding that where the 
law requires an admeasurement by 
metes and bounds, or a sum of money 
in lieu thereof, when, in the opinion 
of a majority of the commissioners, 
the estate cannot be divided without 
manifest disadvantage, an instruction 
to assess the value of the estate and 
to allow one third of such value to 
the widow as dower, is erroneous). 

15. Rockwell v. Morgan, 13 N. J. 
Haq. 119. 
ose Sharp's! Hist) > 67CPhilas (Rae) 

8 
Moran v. Stewart, 246 Mo. 462, 
151 SW 439. 

18. Conrad v. Crouch, 68 W. Va. 
378, 69 SE 888. 

19. See statutory provisions, . 

20. Park Dower p 299; Washburn 
Real Prop. (6th ed.) § 471. 

21. Green v. Roe, 2 Comyns 581, 
92 Reprint 1219. And see Foliambes’ 
Case, Godb. 165, 78 Reprint 100 
(where it was said that “the sheriffe 
should serve execution of the land as 
if there were not any lease for years, 
for it may be that the lease for years 
is void; and although it be shewed in 
pleading, that there is a lease for 
years, the wife cannot answer to it; 
and it may ke there is not any lease, 
and therefore the execution shall be 
generall; and he who claimes the 
lease for years, may re-enter into 
the land, notwithstanding the recov- 
ery and the execution of the dower. 
And if he be ousted, he shall have 
his action’’). 


574 [19C.J.] 


the sheriff to cause the dower to be set out by com- 
missioners,?? but in nearly all the states, whether 
the proceedings are at law or in equity, the com- 
mon-law practice has been departed from and the 
admeasurement is made by either referees or com- 
missioners, who are required to report their action 
to the court for its approval.?* 

[§ 360] 2. Appointment and Qualifications of 
Commissioners or Referees. The commissioners are 
usually required to be freeholders and residents of 
the county where the lands to be admeasured are 
situated,?4 and it is sometimes provided that they 
shall not be connected by affinity or consanguinity 
with those interested in the estate.2° And even if 
not required by statute it would seem that in 
analogy to the requirements as to the qualifications 
of referees and jurors they should be ineligible for 
such cause.2° They should be sworn, and a state- 
ment of that fact and the oaths taken by them 
should accompany their report.2*7 But a judgment 
appointing the commissioners is not insufficient be- 
cause it fails to direct that the commissioners be 
sworn.28 Vacancies ean be filled by the court or 
officer making the original appointment, even if not 
expressly authorized by statute.2® Less than the 
statutory number may act with full force and ef- 
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fect, especially where notice is given to the inter- 


22. Skolfield v. Skolfield, 90 Me.|formance of their 


[§§ 359-361 


ested parties and there are no objections.*® If the 
widow’s right to dower is uncontested and there 
has been no trial, notice of the widow’s application 
for the appointment of commissioners is required 
under the statutes in some states to be given to 
persons interested.*+ But no notice is required to 
be given to the owner of the land when such pro- 
ceedings are a mere supplement to an action of 
ejectment in which plaintiff has succeeded in estab- 
lishing her right of dower.*? Objection to the ap- 
pointment or the qualifications of the commission- 
ers should be made at the time of their appoint- 
ment, and cannot be made by a party who inter- 
vened by permission of the court’ after the commis- 
sioners had reported.** The order of appointment 
may contain general rules for the guidance of the 
commissioners not interfering with the exercise of a 
proper discretion,*4 by which the commissioners will 
be bound,*® but it is error for the court so to frame 
its order. as to deprive the commissioners of their 
powers and to prevent the performance of their 
whole duty.2 Notice of the time that the commis- 
sioners propose to act in the performance of their 
duties is not generally required.%* 

[§ 361] 3. Valuation of Property for Assign- 
ment—a. In General. In determining the propor- 
tion of the lands which should be assigned to the 


Christo- {quoted), this does not, I think, mean 


duties. 


a 388 A 530. 
3. See cases supra § 358; 
360° 394-400. 

24, Miller v. Miller, 12 Mass. 454 
(holding that a statute directing the 
appointment of freeholders of the 
same county refers to the county 
where the lands lie, ane not the coun- 
ty where the husband dwelt at the 
time of his death). 

25. James v. Fields, 5 MHeisk. 
(Tenn.) 394 (holding that where such 
requirement is prescribed the order 
of appointment should show affirma- 
tively that they comply therewith). 

[a] Defective order.—But the fail- 
ure tg state in the order of appoint- 
ment that the commissioners were 
unconnected by affinity or consangui- 
nity with any of the parties is not 
fatal if in fact they were so uncon- 
nected. Cooley vy. Cooley, (Tenn. Ch. 
A.) 37 SW 1028. 

26. See generally Juries [24 Cyc 
267]; References [34 Cyc 805]. 

27. Adams v. Barron, 13 Ala. 205; 
Durham v. Mulkey, 59 Ill. 91; Loyd 
v. Malone, 23 Ill. 43, 74 AmD 179; 
Hawkins v. Craig, 6 T. B. Mon. (Ky.) 
254 (holding, however, that the acts 
of commissioners who are not sworn 
until after they have acted are erro- 
neous but not void). 

[al “Swear” or “affirm.’—The ob- 
jection that the oath of commission- 
ers to assign dower did not contain 
either the word “swear” or “affirm” 
did not render it void, when the jurat 
stated that it was signed and sworn 
to before the circuit clerk. Nichols 
v. Caldwell, 275 Ill. 520, 114 NE 278. 

[b] Two of three commissioners 
taking oath.—In a proceeding for the 
assignment of dower, the fact that 
but two of the three commissioners 
appointed teok the oath and made re- 
port, did not render the proceeding 
subject to collateral attack. Nichols 
v. Caldwell, 275 Tll. 520, 114 NE 278. 

{e] Sufficiency of statement.—(1) 
A statement that the commissioners 
were duly sworn before proceeding 
to execute their duty is sufficient 
evidence of the fact that they were 


infra §§ 


sworn as required by law. Williams | 


v. Morgan, 1 Litt. (Ky.) 167. (2) 
And a recital that ‘after being quali- 
fled’ the commissioners made a thor- 
ough examination and survey of the 
premises shows that they were 
sworn before entering on the per- 


pher y. Christopher, 92 Tenn. 498, 21 


SW _ 890. 

28. Bartee v. Edmunds, 96 SW 
535, 29 KyL 872. 

29. McCormick v. Taylor, 5 Ind. 


436; Lenox vy. Livingston, 47 Mo. 256 
(to the effect that vacancies can be 
filled without reappointing the other 
commissioners); Gale v. Edsall, 8 
Wend. (N. Y.) 460 (holding that a va- 
cancy should be filled by the surro- 
gate for the time being, although 
the original appointment was made 
by his predecessor). 

Fie Williamson v. McLeod, 64 Ga. 


ale 

[a] Under the Iowa statute pro- 
viding for an assig nment of the wid- 
ow’s share by ‘ ‘referees,” if only one 
participates in the appraisement, the 
assignment may be set aside upon a 
slighter showing of prejudice than if 
it had been made by all. Jones v. 
Jones, 47 Iowa 337. 

81. Weathers vy. Weathers, 5 Ind. 
272; Holderman v. Holderman, 5 B. 
Mon. (Ky.) 384; Raper v. Sanders, 21 
Gratt. (62 Va.) 60 (holding that an 
ex parte order appointing commis- 
sioners to lay off and assign a wid- 
ow’s dower in the lands of her de- 
ceased husband is not binding on the 
heirs, although the commissioners re- 
port an assignment of dower and it 
is confirmed by the court). 

{a] The appointment of commis- 
sioners to assign dower is prima fa- 
cie evidence of a lawful application 
for the-appointment of such commis- 


sioners. Williams v. Morgan, 1 Litt, 
(Ky.) 167. 
32. Stewart v. Smith, 4 Abb. Dec. 


(N. Y.) 306, 307, 1 Keyes 59 [mod 
39 Barb. 167] (where it was said: “It 
is reasonably ciear ‘that this section 
contemplated a proceeding by, and 
notice only to, the parties to the ac- 
tion. It is but the sequel to the ac- 
tion of ejectment. It declares that 
upon the filing of the record of judg- 
ment, the court, upon the motion of 
plaintiff, shall appoint commis- 
sioners to admeasure the dower; and 
that their report may be appealed 
from by any party to the action. And 
although the section declares that 
the commissioners shall have like 
powers and obligations and proceed 
in like manner as commissioners ap- 
pointed pursuant to title 7 chapter 
8 of the act (being the title before 


that their appointment shall be pro- 
cured upon a similar notice. The 
parties are in court who are to be 
affected by the assignment of dow- 


er’’). 
33. McKibbon v. Folds, 38 Ga. 235. 
aA Chit ve \Clifty Sia Renna digs a 
SW 198, 360. But see Skolfield v. 


Skolfield, 90 .Me. 571, 38 A 530 
(holding that it is not necessary 
that the writ of seizin contain speci- 
fic directions to the commissioners; 
their duties are prescribed by law, 
and it would be inconvenient or im- 
pessible to incorporate them all in 
the writ of seizin). 

{a] Forms of instructions to com- 
missioners see Ex p. Crittenden, 10 
Ark. 333; Swaine v. Perine, 5 Johns. 
Ch. -(N.. Y.) 482, 9 AmD 318. 

[b] Written instructions.—The 
court need not, in a widow’s action 
for dower, give written directions to 
the valuation commissioners concern- 
ing their duties. Moran v. Stewart, 
246 Mo. 462, 151 SW 439; Chicago, 
ete., R. Co. v. Randolph Townsite Co., 
103 Mo. 451, 15 SW 487. 

[c] Presumption as to correctness 
of instructions.—An instruction to 
commissioners to assign dower by 
metes and bounds will be presumed 
to be right when the record does not 
contain the evidence. Throp v. John- 
son, 3 Ind. 3438. 

_ 85. Swaine v. Perine, 5 Johns. Ch. 
(N.. Y¥.) 482, 9 AmD” 318 Gibson iy. 


Marshall, 26 S. C. Eq. 254. 

36. Jefferies v. Allen, 33 S. C. 268, 
11 SE 764. 

37. Cooley v. Cooley, (Tenn, Ch. 


A.) 37 SW 1028. See Bell v. Cole- 
man, 13 Ky. Op. 403 (holding that 
where the judgment appointing com- 
missioners to allot dower fixes the 
time and place of their meeting, and 
they meet in accordance with such 
order and adjourn to another day, 
no additional notice is required to 
bind the parties to such action). But 
see Hoby v. Hoby, 2’ Ch. Cas. 160, 22 
Reprint 894, 1 Vern. Ch. 218, 23 Re- 
print 425 (where a court of equity 
set aside an assignment because de- 
fendant’s father was the only _per- 
son’ who appeared in behalf of the 
infants to see the dower admeas- 
ured, which loo*xed like collusion). 

[a] Notice to a defendant in pos- 
session of the execution of a com- 
mission to lay off dower need not be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 361-364] 


widow for her dower, the quantity and quality 
thereof should both be considered. This was the 
rule at common law and is expressly declared by 
statute in many jurisdictions.2® The allotment 
should be made according to the value of the lands 
as determined by the rents and profits thereof, such 
part being set off to the widow as will: yield her one 
third of such income.*® If the widow under the 
statute elects to take a gross sum in lieu of dower 
the value of the land may be determined by the 
price obtained at a sale conducted by an adminis- 
trator in the manner prescribed by law, or under 
an agreement of the parties interested therein.*® In 
determining the annual value of the widow’s inter- 
est her age and health are not to be taken into con- 
sideration.tt When the value of the lands has been 
once adjudged it cannot be modified by the increase 
or decrease of the rental value.*? In assigning dower 
a debt incurred by decedent prior to his marriage 
and paid during his lifetime is not to be consid- 
ered. The widow’s dower right cannot be diminished 
thereby.** 

[§ 362] b. Extent of Interest. Generally speak- 
ing the widow is entitled to a life estate in one 
third in value of all the lands of which her husband 
was seized during coverture,** without deduction of 
administration or other expenses,* and without re- 


gard to advancements made by the husband to her,*® 


or to devises not made in lieu of dower,*7 or to en- 
cumbrances which are not paramount to her right.*% 


given. Ridgeway v. Newbold, 1 Del. 40. 
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Smith v. Smith, 39 Ga. 226; 


[19 C.J.] 575 


Where the husband was seized of an undivided por- 
tion of a tract of land which had not been par- 
titioned during his lifetime, his widow is entitled 
to dower in one third of his undivided interest.*® 
Where a husband conveyed his land in his lifetime 
without the joinder of the wife, her dower should be 
measured as of the date of the husband’s contract 
to convey, less the amount of a purchase-money 
mortgage thereon, not including any inerease on the 
balance by reason of interest.°° 

[§ 363] c. Time of Valuation—(1) As against 
Heirs. As against the husband’s heirs the general 
rule is that the widow is entitled to have her dower 
assigned to her according to the value of the land 
at the time of the assignment, and not at the time of 
her husband’s death, unless the delay of assign- 
ment was due to her own fault.5t If the delay of 
assignment was caused by the widow’s own fault, 
the value of her dower may be computed according 
to its value at the time of her husband’s death.*? 
A provision in an agreement for the admeasurement 
of dower that it should be valued as of a specified 
date, which date was subsequent to the creation of a 
lien on the property for taxes, did not render the 
widow’s claim subject to a deduction for tax liens.** 

Where a gross sum is assigned in lieu of dower, 
the authorities are not agreed upon the question as 
to the point of time at which the valuation of the 
dower interest is to be made.** 

[§ 364] (2) As against Husband’s Alienees. 


er is ascertained by the value of the 


385; In re Watkins, 9 Johns. (N. Y.) 
245. 
ss. Ark.—Arbaugh v. West, 127 
Ark., 98, 103, 192 SW. 171 [cit Cye]. 

Ind.—Russell v. Russell, 48 Ind. 
456. 
: Ky.—Taylor v. Lusk, 7 J. J. Marsh. 

36. 
Me.—Skolfield v. Skolfield, 88 Me. 
258, 34 A 27; Carter v. Parker, 28 Me. 
509. 

Mass.—-Conner v. Shepherd, 15 
Mass. 164; Leonard vy. Leonard, 4 
Mass. 583. 

Mo.—Strickler v. Tracy, -66 Mo. 
465; O’Flaherty v. Sutton, 49 Mo. 583. 

Nebr.—Schroder v. Schrader, 48 
Nebr. 864, 67 NW 856. 

N. Y.—In re Watkins, 9 Johns. 245. 

ee Va.—Casto v. Kintzel, 27 W. Va. 
750. 

Ont.—MclIntyre v. Crocker, 23 Ont. 
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39. Ill1—Schnebly v. Schnebly, 26 
TH. 16. 

Ky.—Lawson v. Morton, 6 Dana 
471; Smith v. Smith, 5 Dana 179. 

Me.—Simonton v. Gray, 34 Me. 50; 
Carter v. Parker, 28 Me. 509. 

Mass.—Conner v. Shepherd, 15 
Mass. 164; Miller v. Miller, 12 Mass. 
454; Leonard v. Leonard, 4 Mass. 533. 

N. J.—Macknet v. Macknet, 24 N. J. 
ee 


C.—MecDaniel vy. McDaniel, 25 
IN. C.261. 
Pa.—Heller’s App., 116 Pa. 534, 8 
A 790. 


Va.—Fuller v. Conrad, 94 Va. 283, 
26 SE 575; Devaughn vy. Devaughn, 19 
Gratt. (60 Va.) 556. 

“The right of dower is not... 
one-third in quantity of the lands of 
which the husband died seized, but 
she is entitled to the use of such part 
as will yield one-third of the entire 
income of the whole.” King v. Mer- 
ritt, 67 Mich. 194, 216, 34 NW 689. 

[a] Presumption in support of 
report.—Where commissioners ap- 
pointed to assign dower set out the 
parcels described in their report to 
the demandant “as and for her dow- 
er,’ the necessary implication is that 
they adjudged that it would produce 
one third of the income of the whole 
subject to dower. Skolfield v. Skol- 
field, 90 Me. 571, 38 A 530. 

[19 C. J.—37] 


Lanier v. Griffin, 11 S. C. 565; Clift v. 
Clift, 87 Tenn. 17, 9 SW 360; Scott v. 
Ashlin, 86 Va. 581, 10 SE 751. 

41. Walker v. Deaver, 79 Mo. 664. 

[a] Reason for rule.—‘The uncer- 
tainty of the widow’s life is not to 
be considered as a cause for reducing 
the amount; for that uncertainty at- 
taches to the continuance of the an- 
nuity which is to be paid in lieu of 
dower. The sum to be annually paid, 
is the same, whether the widow be 
old or young, and whether the con- 
dition of her health gives promise of 
long life or not.’ Riley v. Clamor- 
gan, 15 Mo. 331, 335 [quot Walker v. 
Deaver, 79 Mo. 664, 685]. 

Award of gross sum see infra §§ 
387-389. 

42. Carter v. Stookey, 89 Ill. 279. 

43. In re Tomlinson, 9 Del. Ch. 
446, 86 A 468, 585. 

44. See supra § 11. 

45. Morton v. Morton, 112 Ky. 
706, 66 SW 641, 23 KyL 2079 (not lia- 
ble for costs of litigation over will). 

46. Grattan v. Grattan, 18 Ill. 167, 
65 AmD 726. 
aie Goodwin y. Goodwin, 33 Conn. 

Testamentary provisions in lieu of 
dower see supra § 212. 

48. Platt’s App., 56 Conn. 572, 16 
A 669; Davis v. Hutton, 127 Ind. 481, 
26 NE 187, 1006; Wells v. Wells, 57 
Iowa 410, 10 NW 824. And see supra 
§§ 84, 108, 104. 

492 Dashiely iv.) Collier, <4 -Ji od. 
Marsh. (Ky.) 601 (where a convey- 
ance was made to the grantor of de- 
fendant by three persons, the wife 
of one of whom did not join therein, 
and it was held that she was entitled 
to dower in a third part only of the 
land conveyed); Loyd v. Conover, 25 

50. Turner v. Kuehnle, 71 N. J. 
Eq. 466, 64 A 478. 

47 Md. 
359. 

Miss.—McGehee v. McGehee, 

Oh.—Larrowe v, Beam, 10 Oh. 498. 

S. C.—Stewart v. Pearson, 4S. C. 4 
seized at the time of his death of 
the land in which dower is claimed, 


N. J. L. 47. And see supra § 81. 
51. Md.—Price v. Hobbs, 
42 
Miss. 747. 
(holding that if the husband was 
the sum to be assessed in lieu of dow- 


land at the time of the assignment). 

W. Va.—Casto v. Kintzel, 27 _W. 
Va. 750. 

See also infra §§ 365, 367. 

52. HEvertson v. Tappen, 5 Johns. 
Ch. (N. Y.) 497 (where, being execu- 
trix, the widow sold the lands un- 
der an agreement with the heirs to 
retain her dower out of the proceeds). 

53. Underground Electric R. Co. 
v. Owsley, 196 Fed. 278, 116 CCA 98, 
40 LRANS 609 [mod 190 Fed. 679] 
(where it was said that such agree- 
ment merely secured to the widow 
the right to share in any increase in 
the value of the property after her 
husband’s death, and as between the 
parties did not make a claim for mon- 
eys paid to discharge tax liens a 
charge against the widow’s share). 

54. See cases infra this note. 

[a] In’ Georgia, the rule has been 
laid down that when a widow elects 
to take a gross sum in lieu of dower, 
the sum allotted to her should be es- 
timated upon the basis of her age 
at the time of her husband’s death 
and upon the basis of the value of 
the land of the estate at the time 
the gross sum is assigned to her. 
Johnson vy. Gordon, 102 Ga. 350, 30 
SE 507. 

[b] In Maryland, (1) where an 
estate subject to dower was sold for 
the benefit of infants under a stat- 
ute directing a sale in such case, 
and providing for a gross sum in 
lieu of dower, it has been held that 
the valuation of the dower interest 
is to be made as of the day of the 
sale by which it is extinguished. 
Williams’ Case, 3 Bland 186. (2) In 
another case it was held that, in a 
case where a widow was adjudged to 
be entitled to an allowance out of 
the proceeds of sales of partnership 
lands in lieu of dower, the age of the 
widow at the death of her husband 
should be taken in fixing her allow- 
ance under the chancery rule, it ap= 
pearing that the husband died in 
1825, and the sale was not had until 


aca Goodburn y. Stevens, 1 Md. Ch. 
420. 
{ec] In New Jersey, where, voy 


statute, a gross sum is allowed with 
the widow’s consent, in the case of a 
sale in partition of property subject 


bOTG V9 OF Te] 
As a general rule, where the lands were aliened by 
the husband, the widow is entitled to dower accord- 
ing to their value at the date of alienation.®> This 
rule has direct application to the determination of 
the value of lands which have been improved by 
the labor and money of the alienee,°® but is sub- 
ject to the exception hereafter noted in respect to 
she appreciation of the value of such lands by natural 
eauses.°? If the husband mortgaged the lands, re- 
maining in possession, but afterward released the 
equity of redemption, the date of the release will 
be deemed the date of alienation.5® The date of a 
bond for title, and not that of a subsequent con- 
veyance in performance thereof, is deemed the date 
of alienation.®® Where an assignment of lands is 
made for the benefit of creditors, the wife reserving 
her dower, and the lands are subsequently sold by 
the assignee, the value of the lands at the time of 
the assignment will determine the value of her 
right.°° For most purposes the time when the hus- 
band was deprived of his title will be deemed the 
time of alienation.*+ 

[§ 365] d. Appreciation or Depreciation of 
Value—(1) As against Heirs. Since the widow is 
entitled to her dower as against the heirs according 
to the value of the premises at the time of the as- 


to dower, it has been adjudged that |insured, and after 


DOWER 


[$§ 364-366 


signment,®? she has the advantage of the natural 
appreciation of value while such lands are in the 
possession of the heirs and must bear her propor- 
tion of the unavoidable diminution of such value 
during such period.®? 

[§ 366] (2) As against Husband’s Alienees, 
If the value of the lands in which the widow is 
entitled to dower has increased since the date of 
alienation by the ‘deceased husband because of cir- 
cumstances not connected with the expenditure of 
labor or money by the alienee, the widow may have 
her dower in such lands according to their value at 
the time of the assignment rather than at the time 
of alienation,®* except in jurisdictions where the 
rule has been changed by statute.°> Since the widow 
under the rule stated profits by an increase in the 
value of the lands from natural or extrinsi¢ causes, 
she is also held to her proportion of the loss ocea- 
sioned by a depreciation in value, either from nat- 
ural causes or from mere negligence of the alienee 
in keeping the property in repair.°® The fact that 
the depreciation in value is due to the acts or omis- 
sions of the alienee does not make him responsible 
therefor to the widow or change the rule that her 
dower must be assessed according to the depreciated 
value,®*? nor is such depreciation a sufficient cause 


the death of the [a] Under statute in Minnesota, 


the value of the dower in such case 
is to be estimated as it existed at the 
time of the consent given to accept 
an equivalent. Mulford v. Hiers, 13 
INE eid 3: 

55. Aia.—Linn v. Robinson, 21 
Ala. 547. 

a eee v. Oatman, 2 Blackf. 
223. 

pare eerriel v. Bronson, 
471. 

Ky.—Anderson v. Hall, 35 SW 904, 
18 KyL 191; Vinson v. Gentry, 21 SW 
578, 14 KyL 804; Pepper v. Thomas, 
85 Ky. 539, 4 SW) 297, 9 Kyl. 1225 
Lancaster v. Lancaster, 78 Ky. 198. 

Mass.—Stearns v. Swift, 8 Pick. 
532; Catlin vy. Ware, 9 Mass. 218, 6 
AmD 56. 

N. J.—Van Doren vy. Van Doren, 3 
ING eda 169 Toot Amb, 20385) Durner -v. 
Kuehnle, 71 N. J. Eq. 466, 64 A 478. 

N. Y.—Sidway v. Sidway, 52 Hun 
222,.4 NYS 920; Raynor v. Raynor, 
21 Hun 36; Walker v. Schuyler, 10 
Wend. 480; Allan v. Smith, 1 Cow. 
180; Dolf v. Basset, 15. Johns... 21; 
Shaw v. White, 13 Johns. 179; Dor- 
chester v. Coventry, 11 Johns. 510; 
Humphrey v. Phinney, 2 Johns. 484; 
Hale v. James, 6 Johns. Ch. 258, 10 
AmD 328; Van Gelder v. Post, 2 Edw. 
577; Parks v. Hardey, 4 Bradf. Surr. 
15 


6 Iowa 


Pa.—Shirtz v. Shirtz, 5 Watts 255; 
Thompson v. Morrow, 5 Serg. & R. 
289, 9 AmD 358. d 

S. C.—Brown v. Dunean, 13 S. C. L. 
346; Russell vy. Gee, 9 S. C. L. 254. 

Va.—Tod v. Baylor, 4 Leigh (31 
Va.) 498. 

56. See infra § 368. 

57. See infra § 366. 

58. Hale v. James, 6 Johns. Ch. 
(N. Y.) 258, 10 AmD 328. 

59. Wilson v. Oatman, 2 Blackf. 
(Ind.) 223. 

60. Lancaster v. Lancaster, 78 Ky. 


61. Vinson v. Gentry, 21 SW 578, 
14 KyL 804. 

62. See supra § 363. 

63. Coke Litt. p 32a; 2 Scribner 
Dower p 598; Manning vy. Laboree, 33 
Me. 343 (holding that, in an action 
of dower against the heir, the in- 
creased value of the land, independ- 
ent of the labor and expenditures of 
the tenant, is subject to the demand- 
ant’s claim). 

[a] Proceeds of insurance.—Where 
buildings subject to dower had been 


husband they were destroyed by fire, 
it was held that the widow was en- 
titled to a share of the insurance 
money, to be estimated according to 
the proportion of her interest in the 


eats Campbell v. Murphy, 55 N. C. 
vl. 
64. U. S.—Thornburn v. Doscher, 


382 Fed. 810, 13 Sawy. 60; Johnston v. 
Vandyke, 13 F. Cas. No. 7,426, 6 Mc- 
Lean 422; Powell v. Monson, etce., 
Mfg. Co., 19 F. Cas. No. 11,356, 3 Ma- 
son 347. 

Del.—Rawlins v. Buttel, 6 Del. 224; 
Green v. Tennant, 2 Del. 336; In re 
Ue vad var 9 Del. Ch. 446, 81 A 468, 

Ill.—Summers v. Babb, 13 Tl. 483. 

Ind.—Throp v. Johnson, 3 Ind. 343; 
Smith v. Addleman, 5 Blackf. 406; 
Wilson v. Oatman, 2 Blackf. 223. 

Iowa.—Butler v. Butler, 151 Iowa 
583, 132 NW 63.) _ 

Ky.—Fritz v. Tudor, 1 Bush 28. 

Me.—Boyd v. Carlton, 69 Me. 200, 
31 AmR 268; Manning v. Laboree, 33 
Me. 343; Mosher v. Mosher, 15 Me. 371. 

Md.—Price v. Hobbs, 47 Md. 359; 
Bowie v. Barry, 1 Md. Ch. 452. 
yeep eg v. Porter, 10 Mo. 

N. J.—Jonas v. Hunt, 40 N. J. Eq. 
660, 5 A 148. 

a Si ata rar soe v. U. S. Bank, 6 Oh. 
16. 

Pa.—Shupe v. Rainey, 255 Pa. 432, 
100 A 1388; Shirtz v. Shirtz, 5 Watts 
255; Thompson v. Morrow, 5 Serg. 
& R..289, 9 AmD 358; Sharp v. Pet- 
tit, 3 Yeates 38. 

[a] A purchaser at an execution 
sale is a lienor of the debtor, within 
the rule that in assigning dower the 
widow is entitled to have considered 
the enhanced value of the land aris- 
ing from the increased prosperity of 
the country and the improvements in 
the neighborhood. Green y. Tennant, 
2 Del. 336; In re Tomlinson, 9 Del. Ch. 
446, 81 A 468, 585. 

[b] Improvements by alienee of 
adjoining parcel.—The widow is en- 
titled to her proportionate share of 
any increased value of a certain par- 
cel of land by reason of improvemnts 
made by the alienees of other par- 
cels carved out of the same tract 
originally held by the husband. Boyd 
v. Carlton, 69 Me. 200, 31 AmR 268. 

65. See statutory provisions; and 
Thornburn vy. Doscher, 32 Fed. 810, 13 
Sawy. 60. 


(1) providing that when a widow is 
entitled to any dower out of any 
lands aliened by the husband in his 
lifetime, and such lands have been 
enhanced in value after the ‘aliena- 
tion, such lands shall be estimated 
in setting out the widow’s dower ac- 
cording to the value at the time when 
they were so aliened, the widow was 
not entitled to the benefit of any in- 
crease in value from any cause after 
the alienation. Guerin v. Moore, 25 
Minn. 462. (2) This statute was, how- 
ever, repealed by L. (1875) c¢ 40 § 5. 

[b] In Nebraska.—The words “en- 
hanced in value after alienation” as 
used in these statutes have been con- 
strued as being limited in their 
meaning to appreciation in the value 
of real estate by reason of improve- 
ments put thereon by the alienee; 
and it has been held that in estimat- 
ing the value of real estate aliened 
by the husband, for the purpose of 
assigning his widow’s dower therein, 
the value of the real estate is to be 
estimated as of the time of the as- 
-Signment of dower, excluding there- 
from the increase in value resulting 
from improvements made_ thereon 
subsequent to the date of alienation. 
Butler v. Fitzgerald, 43 Nebr. 192, 61 
NW 640, 47 AmSR 741, 27 LRA 252. 

fe] In South Carolina under the 
express provision of Civ. Code (1912) 
§ 3491, relating to proceedings for 
allotment of dower to widows, the 
value of land aliened in the lifetime 
of the husband at the time of aliena- 
tion with interest from the death of 
the husband is the value upon which 
to assess dower. Brown y. Brown, 94 
S. C. 492, 78 SH 447. 

66. Ala.—Sanders v. McMillian, 98 
Ala. 144, 11 S 750, 39 AmSR 19, 18 
LRA 425. 
cen hie eee v. Porter, 10 Mo. 

Nebr.—Butler vy. Fitzgerald, 43 
Nebr. 192, 61 NW 640, 47 AmSR 741, 
27 LRA 252. 

Pa.—Thompson v. Morrow, 5 Serg. 
& R. 289, 9 AmD 358 (holding that 
the widow runs the risk of any de- 
terioration of the estate which may 
arise either from public misfortune 
or the negligence, or even the volun- 
tary act, of the alienee). 

: Rk Set tien nae v. Campbell, 11 R. 


Bibel McClanahan v. Porter, 10 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 366-368] 


for assigning compensation aecording to the value 
at the time of alienation, instead of setting off the 


dower by metes and bounds.®$ 


[§ 367] e. Improvements — (1) 
The rule is well settled both in 
England °° and in the United States, except where 
changed by statute,’ that, if the heirs after the 
husband’s death enhance the value of the estate, 
the widow will be entitled to her dower in such 
estate without allowance to the heirs for the value 
of such improvement,’? and the same rule has been 
applied against a grantee of the heirs,’? and a de- 
Where in assign- 
ing dower more than a third of the land 'is set apart 
to the widow, and to equalize the allotment she is 
required to pay an annuity to the heir, a court of 
equity, will not require him to account for the in- 
creased value given to the land by improvements, 


Heirs or Devisees. 


visee under the husband’s will.7® 


DOWER 


death.*4 
[§ 368] (2) 


As against 


improvements,‘® 


made by the widow, before it will aid him in eol- 


68. Sanders v. McMillian, .98 Ala. 
ie 11 S 750, 89 AmSR 19, 18 LRA 
425. 
69. Doe v. Gwinnell, 1 Q. B. 682, 
41 ECL 728, 113 Reprint 1292; Coke 
Litt. p 32a; Park Dower p 257. 

70. See statutory provisions, 

[a] Under the South Carolina 
statute providing that on all assess- 
ments of dower in lands of which the 
husband died seized the value at the 
death of the husband, with interest 
from the accrual of the right of dow- 
er, shall be taken and received by the 
courts as the true value on which 
to assess such dower, the value of 
the lands at the time of the hus- 
band’s death will be ascertained with- 
out reference to any subsequent im- 
provements. Jefferies v. Allen, 34 S. 
C. 189, 13 SE 365. 

71. U. S.—Powell v. Monson, etc., 
Mfg. Co., 19 F..Cas, No. 11,356, 3 Ma- 
son 347. 

Ala.—Sanders v. MecMillian, 98 Ala. 
ree 11 S750, 39 AmSR 19, 18 LRA 
42 

Sena war, v. Way, 42 Conn. 52; 
Husted’s App., 34 Conn. 488. 

Md.—Chase’s Case, 1 Bland 206, 17 
AmD 277. 

Mass.—Walsh v. Wilson, 131 Mass. 
535; Catliny v. Ware,i-9 Mass. 218, 6 
AmD 56. 

Miss.—McGehee McGehee, 42 
Miss. 

a .—McClanahan v. Porter, 10 Mo. 
746 

/N.. Y¥:—Humphrey v. Phinney, 2 
Johns. 484; Hale v. James, 6 Johns. 
Ch. re 10 AmD 328. 

N. C.— Campbell v. Murphy, 55 N. 
Cc. Sms 

Oh.—Larrowe v. Beam, 10 Oh. 498; 
Biggs v. Annim, 1 Oh. Dec. (Reprint) 
221, 4 WestLJ 540. 

Pa.—Thompson v. Morrow, 5 Serg. 
& R. 289, 9 AmD 358. 
= Be Panis cor v. Campbell, 11 R. 
1S C.—Phinney vy. Johnson, 15 S. C. 

[a] The reason for the rule is 
that the title and seizin of the soil, 
upon recovery by the common law, 
carry everything annexed to the free- 
hold as an incident; the tenant in 
dower therefore like any other ten- 
ant of the freehold takes upon a 
recovery whatever is then annexed to 
the freehold, whether it is so an- 
nexed by folly, mistake, or the pur- 
est innocence. Powell v. Monson, 
ete:,. Mfg. Co., 19 F.,Cas. No..11,356, 
3 Mason 347. 

[b] Another reason for the rule 
is stated to be that, it being the 
heir’s duty to assign the widow her 
dower, he should be held accountable 
for his folly in making improvements 
before an assignment. Catlin v. 
Ware, 9 Mass. 218, 6 AmD 6; Hale v. 
James, 6 Johns. Ch. (N. Y.) 258, 10 
AmD 328; Thompson y. Morrow, 5 


Vv. 


Serg. & R.-(Pa.) 289, 9 AmD 358. 
But see Powell v. Monson, etc., Mfg. 
Co., 19 F. Cas. No. 11,356, 3 Mason 
347, 367 (where Story, i, said: “This 
may be the true reason; but neither 
my Lord Coke, nor, as far as I can 
trace, do any of the old authorities 


_assign this as the ground of the rule. 


And if it be, how does it happen that 
if the heir impairs the value, still her 
dower is only of the value at the 
time of the assignment, thus permit- 
ting him to derive benefit from his 
folly or his wrong?’’). 

{c] Improvements erected by the 
widow and heirs which were intended 
to become a part of the undivided 
estate, are to be regarded as a part 
of it, and are subject to distribution 
with the rest by the court of pro- 
bate. Way v. Way, 42 Conn. 52. 

72. Janney’s Est., 12 Pa. Co. 636. 

73. Allsmiller v. Freutchenicht, 86 
Ky. 198, 5 SW 746, 9 KyL. 909. 

74. Sparks v. Ball, 91 Ky. 502, 
506, 16 Sw 272, 13 Kyl 63, 34 AmSR 
236 (where it was said: ‘The life- 
tenant made them at her = pleasure, 
knowing that her interest in the 
property. must end at her death. It 
should be presumed that she made 
them for her own convenience, and 
with a willingness to risk whether 
she would live to enjoy them: long 
enough to recompense her for their 
cost. If she could: charge the re- 
mainderman with them, then she, at 
her pleasure, could improve him out 
of his. estate’’). 

75. Doe v. Gwinnell, 1 Q. B. 682, 
41 ECL 728, 113 Reprint 1292. 

76. 31 Edw. I; 17 Hen. Iii; Fitz- 
herbert Abr., pp 192, 288. 

77. See statutory provisions. 

[a] In Virginia (1) the rule ex- 
cluding improvements at one: time 
prevailed. Tod v. Baylor, 4 Leigh 
(31 Va.) 498; Braxton v. Coleman, 5 
Call (9 Va.) 433, (2.-AmD, 592-6 3 (2) 
But by Code (1887) § 2277, it is pro- 
vided. that, whether the proceedings 
of the widow are against a person 
claiming under an alienation made 
under a decree of court, or by the 
husband in his lifetime, or against 
his heirs or devisees, or their assigns, 
a recovery of dower in such real es- 
tate in kind shall be of a third of 
the estate as it is when the recovery 
is had. : 

[b] In West Virginia a similar 
statutory provision exists. Code 
(1891) p 616; Verlander v. Harvey, 
36 W. Va. 374. 15 SE 54. 


7g. U. S.—Thornburn- v. Doscher, 
32 Fed. 810, 3 Sawy. 60: Peirce v. 
O’Brien, 29 .Fed. 402: Johnston 


v. Vandyke, 13 F. Cas. No. 7,426, 6 
McLean 422; Leggett v. Steele, 15 F. 
CastiNosuss20),, 45 wash. C.. 'C. 805" 
Powell v. Monson, ete., Mfg. Co., 19 
F. Cas. No. 11,356, 3 Mason 347. 

» Ala.—Sanders vy. McMillian, 98 Ala. 
144, 11 S 750, 39 AmSR 19, 18 LRA 


[19C.5.] 577 


lecting arrearages due on the annuity at. her 


As against Alienees. In England 


it seems to be settled by the modern authorities that 
the same rule that applies as between the widow 
and the heir should apply as between the widow and 
the alienee, and by that rule the widow shall be 
endowed according to the value of the estate at 
the death of the husband, regardless of any im- 
provement,”> the law presuming that the value will 
continue substantially the same up to the time of the 
/ assignment, although, by the older authorities, a dif- 
ferent rule was applied.’® But in the United States, 
except where it is otherwise provided by statute,’” 
the widow’s dower must be admeasured or assigned 
according to the value of the lands exclusive of such 


the policy of the law being that 


’ the purchaser of land from a married man should 


425; Wood v. Morgan, 56 Ala. 397; 
Ware y. Owens, 42 Ala. 212, 94 AmD 
672; Francis v. Garrard, 18 Ala. 794; 
Springle v. Shields, 17 Ala. 295; Beav- 
ers vy. Smith, 11 Ala, 20, Barney v. 


Frowner, 9 Ala. 901. 
Del.—Rawlins v. Buttel, 6 Del. 
224; Green v. Tennant, 2 Del. 336; 


In re Tomlinson, 9 Del. Ch.’446, 81 
A 468, 585. 
sa C.—Baden vy. McKenny, 18 D. €. 

Ill.—Stookey v. Stookey, 89 Ill. 40; 
Scammon: vy. Campbell, 75 Ill. 223; 
Summers vy. Babb, 13 Ill. 483. 

Ind.—Overturf v. Martin, 170 Ind. 
308, 84 NE 531; Davis v. Hutton, 127 
Ind. 481, 26 NE 187, 1006; Quick v. 
Brenner, 101 Ind. 230; Throp | v. John- 
son, 3 Ind. 343; Smith v. Addleman, 
5 Blackf. 406; ‘Wilson v. Oatman, 2 
Blackf: (223. 

Iowa.—Warner v. Norwegian Ceme- 
tery Assoc., 139 Iowa 115, 117 NW 
39; Felch v. Finch, 52 Iowa 563, 3 NW 
570; Corriell v. Bronson, 6 Iowa 471. 

Ky.—Ewell v. Tye, 76 SW 875, 25 
KyL 976; Anderson v. Hall, 35 SW 
904, 18 KvL 191; Pepper v. Thomas, 
85), Ky. (539,..4. SW, 297,.9 ‘Kyl 122 
funder. statute declaratory of rule 
stated in the text]; Fritz v. Tudor, 1 
Bush 28; Waters v. Gooch, 6. J.. J. 
Marsh. 586, 22 AmD 108; Dashiell v. 
Collier, 4 J: J. Marsh. 601; Wall v. 
Hill, 7 Dana 172; Dawson v. Morton, 
6 Dana 471; Mahoney v. Young, 3 
Dana 588, 28 AmD 114; Taylor v.. 
Brodzick, 1 Dana 345; Horn y. Mize, 1 
KyL 350, 10 Ky. Op. 809. 

Me.—Dockray. v. Milliken, 76 Me. 
517; French v. Lord, 69 Me. 537; Boyd 
v. Carlton, 69 Me. 200,-31 AmR 268; 
Manning v. Laboree, 33 Me. 343; Car- 
ter v. Parker, 28 Me. .509; Hobbs. v. 
Harvey, 16 Me. 80; Mosher v. Mosh- 
er,,15 Me., 371. 


Md.—Price v. Hobbs, 47, Ma. 359; 
Bowie v. Berry, 3 Md. Ch. 359. 
Mass.—Stearns v. Seize 8 Pick. 


532; Webb v.. Townsend, 1 Pick. 21, 
11 AmD 132; Ayer v. Spring, 10 Mass. 
80; Catlin v. Ware, 9 Mass. 218, 6 
AmD 56; Ayer v. Spring, 9 Mass. 8; 
Perry v. Goodwin, 6 Mass. 498; Gore 
Fo ae 3 Mass.-; 523, 73 AmD 

Minn.—Guerin v. Meore, 25 Minn. 


462. 

Miss.—McGehee v.- McGehee, 42 
Miss. 747; Markham v. Merrett, 8 
Miss. 437, 40 AmD 76; Wooldridge v. 


Wilkins, 4 Miss. 360. 


Mo.—Young v. Thrasher, 115 Mo. 
222, 21 SW 1104; Rannels v. Wash- 
ington UWniv., 96 Mo. 226, 9 SW 


569; O’Flaherty v. Sutton, 49 Mo. 583; 
McClanahan y. Porter, 10 Mo. 746. 
Nebr.—Butler v. Fitzgerald, 43 
Nebr. 192, 61 NW 640, 47 AmSR 741, 
rAE | ae 252. 
ils 


N. H.—Johnson v. Perley, 2 N. 
56, 9 AmD 35 
N. J.— Coxe v. Higbee, 11 N. J. L. 


D718. [19'Co) 4 
not be discouraged from enhancing its value.7® This 
rule prevails in Ontario.8° It makes no difference 
in the application of the rule whether the convey- 
ance was to a stranger for a valuable consideration 
or to a child for a good consideration.*! A pur- 
chaser under execution against the husband occu- 
pies the same position as the alienee of the husband 
in a conveyance voluntarily executed by him.*? 
But a purchaser at an administrator’s sale stands 
on the same footing as an heir, and is subject to 
the same rule as regards improvements.** The rule 
making allowance for improvements by the alienee 
has been applied as well where a gross sum * or 
rents and profits ®° are assigned, as when the as- 
signment is made by metes and bounds. The widow, 
not being a tenant in common of the grantee until 
after the death of the husband, is not entitled to 
have the aggregate rental value of the land between 
the date of the conveyance and the death of the 
husband set off against the increased value of the 
land, caused by improvements made by the grantee 
during the husband’s lifetime, in determining the 
value of the widow’s interest.®® , 
What improvements within rule. Improvements 
which are necessary to keep the lands in ordinary 
repair are not within the rule.§? But the erecting of 
buildings and planting of orchards,** and the clear- 
ing of land for farming purposes,’® are improve- 
ments within the rule. Money paid to secure the 
location of a depot on land subject to dower, and 
in surveying and platting it into town lots, was a 
legitimate expenditure for its improvement, and the 
enhancement in value by reason thereof should be 
considered as improvements in apportioning the 


DOWER : 


[§§ 368-371 


[§ 369] 4. Actual Admeasurement or Allot- 
ment—a. In General. The law contemplates the 


allotment of dower in distinct and separate parcels 


by metes and bounds, where the qualities and condi- 
tion of the lands and the nature of the husband’s 
estate therein will admit of it... The allotment 
should be made with equal justice to all interested 
parties, regard being had not only to the value of 
the estate, but also to the annual productiveness of 
the several parcels,®? so that the annual income of 
the portion assigned shall equal at least one third 
of the annual income of the whole property.°* The 
interests of the heirs and devisees should be con- 
sidered and should be as little affected by the allot- 
ment as is possible.°* Where the widow’s dower 
attaches to lands of which the husband died seized, 
such lands should be assigned as her dower instead 
of lands conveyed by her husband to one who paid 
the purchase price in full.%° As against creditors 
of her husband by lien created since her marriage, 
a widow is entitled to have her dower in his real 
estate assigned in kind, if it can be done, without 
regard to its effect on the interest of his creditors,®® 
but she cannot refuse to receive an equivalent of 
her dower in a gross sum or an annuity, under a 
statute authorizing a purchaser at a judgment sale 
under an execution against her husband to discharge 
the lands from her dower by the payment of such 
sum or annuity.°? 

[§ 370] b. Easements. Easements in the na- 
ture of a right of way, the right to use water 
pipes,°® or the privilege of cutting firewood or of 
pasturage °° on lands not set off for dower, should 
not be assigned to the widow. 


doweress’ interest.°° [§ 371] c¢. Allotment in Separate Tracts—(1) 
395; Van Doren v. Van Doren, 3 N. J.| 425; Thompson vy. Morrow, 5 Serg. &| Walker v. Deaver, 79 Mo. 664; Lewis 
L. 697, 4 AmD 408; Burton v. Mellis, | R. (Pa.) 289, 9 AmD 358; Westcott v.|v. James, 8 Humphr. (Tenn.) 537; 
MOMN oer LG. lO: 72 A 13; Turner v.|Campbell, 11 R. I. 378. Summers y. Donnell, 7 Heisk. (Tenn.) 
Kuehnle, 71 N. a Eq. 466, 64 A 478; 80. Robinet v. Lewis, Draper (U.| 565. 

repeat v. Griffith, 27 N. J. Eq. 201. C.) 260; Robinet v. Pickering, 44 U. C. 86. Overturf v. Martin, 170 Ind. 

N. Y.—Raynor v. Raynor, 21 Hun/Q. B. 337; Norton v. Smith, 20 U. C.| 308, 84 NE 581. 
36; Marble v. Lewis, 53 Barb. 432;|Q. B. 213 (holding that dower in 87. Anderson v. Hall, 35 SW 904, 


Brown v. Brown, 27 N. Y. Super. 688, 
31 HowPr 481; Walker v. Schuyler, 10 
Wend. 480; Coates v. Cheever, 1 Cow. 
460; Allan v. Smith, 20 Johns, 477, 1 
Cow. 180; Dolf v. Basset, 15 Johns. 
21; Shaw v. White, 13 Johns. 179; 
Dorchester v. Coventry, 11 Johns. 
512; Humphrey v. Phinney, 2 Johns. 
484; Bell v. New York, 10 Paige 49; 
Hale v. James, 6 Johns. Ch. 259, 10 
AmD 328; Van Gelder v. Post, 2 Edw. 
5TT: Parks v. Hardey, 4 Bradf. Surr. 
15 

N. C.—Campbell v. Murphy, 55 N. 
LOA NCE 

Oh.—Larrowe v. Beam, 10 Oh. 498; 
Allen v. McCoy, 8 Oh. 418; Dunseth 
v. U. S. Bank, 6 Oh. 76; Stoddart v. 
Marshall, 1) Disn. 527, 12° Oh. Dec. 
(Reprint) 775. 2 WklyLGaz 27; Biggs 
v. Annim, 1 Oh. Dee. (Reprint) 221, 4 


Were p40. 
Pa 
Benner “Vv. Evans, 3 Penr. & W. 454: 


Thompson v. Morrow, 5 Serg. & R. 
290, 9 AmD 358; Winder v. Little, 1 
Yeates 152; Ticknor v. Bessigue, 2 C. 
Pl. 96; Warner v. Macknett, 3 Phila. 


320. 

2 ee v. Campbell, 11 R. 
S. C.—Phinney v. Johnson, 15 S. C. 

158; Alexander v. Hamilton, 12 S. G 

39; Brown v. Duncan, 16 S. C. L. 346; 


Russell v. Gee, 9 S. C. L. 254. 
Tenn.—Puryear v. Puryear, 5 Baxt. 


640; Vincent v. Vincent, 1 Heisk. 
333; Lewis v. James, 8 Humphr. 
537. 

79. Powell v. Monson, ete, Mfg. 
©o) 01 9F BY Cas. No.F11'356; 43 Mason 
347; Sanders v. McMillian, 98 Ala. 
144, li S: 750,. 39 AmSE 19; 18 LRA 


| 425; 
| Secammon vy. Campbell, 


lands which have been aliened should 
be estimated upon a computation of 
one third of the occupation value of 
the ground, irrespective of the im- 
provements made upon it by the 
alienee since the alienation, making 
an allowance, if it can be done on 
any satisfactory data, for any proba- 
ble variation in the value of the land 
from causes independent of improve- 
ments). 

kes Stookey v. SOP STIS 

82. Ayer v. Spring, 9 Mass. es Mc- 
Clanahan y. Porter, 10 Mo. 746. 

83. Ball v. Schaffer, 14 Ill. A. 302. 
To same effect Phinney v. Johnson, 
15 S. C. 158 (holding that, where, 
under a judgment against an admin- 
istratrix, who was also a widow, the 
unimproved land of the intestate was 
sold, and the purchaser erected there- 
on valuable buildings, after which 
the widow brought her action for 
dower, she was entitled to her dower 
of the land so improved, and it 
should be estimated according to the 
value of the premises at the time of 
assignment). 

84. Francis v. Garrard, 18 Ala. 794; 
Springle v. Shields, 17 Ala. 295; 
Beavers v. Smith, 11 Ala. 20; Bowie 
v. Berry, 1 Md. Ch. 452; Coates v. 
Cheever, 1 Cow. (N. Y.) 460: Harle v. 
James, 6 Johns. Ch. (N. Y.) 258, 10 
AmD 328; Van Gelder v. Post, 2 Edw. 
(N. Y.) 577; Wright v. Jennings, 17 
S.C. Li-277: Russell v. Gee, 9 S.C. Li 


85. Sanders v. MecMillian, 98 Ala. 
144, 11 S 750, 39 AmSR 19, 18 LRA 
Beavers v. Smith, 11 Ala. 20; 
"5. Ill. 2235 


Stookey, 


| 254. 


18 KyL 191. 

88. Horn v. Mize, 1 Kyl 350. 
Gonase Bobingt v. Pickering, 44 U. C. 

90. eich v. Finch, 52 Iowa 563, 5 
NW 5 

91. hee infra § 373. 

92. Smith v. Smith, 5 Dana (Ky.) 
179. See also Brokaw v. McDougall, 
20 Fla. 212 (holding that an allot- 
ment should be set aside where the 
portion allotted to the widow is 
worth six thousand dollars, and the 
portion allotted to each of her two 
children is worth only six hundred 
dollars, although the report states 
that the division is equitable and 


fair). And see supra § 361. 

93. Schnebly v. Schnebly, 26 Ill. 
116. And see supra § 361. 

94: > Hall Sy Smithie b9amIN. ee 
eae In re- Garrison;’ 1b (No J2 Hat 

[a] Rule for setting out.—Dower 


should be laid off if practicable in 
such convenient form as to bear 
equally on the shares of the other 
heirs, otherwise to be assigned in 
such form as to be again divided 
after the widow’s death. Graham v. 
Graham, 6 T. B. Mon. (Ky.) 561, 17 


AmD 166. 

95. Stimson vy. Thorn, 25 Gratt. 
(66 Va.) 278. 

96. Simmons v. Lyles, 27 Gratt. 


(68 Va.) 922. 

97. Verlander v. Harvey, 36 W. 
Va. 374, 15 SE 54. : 

98. Price’ v. Price, 54 Hun 349, 7 
NYS 474 [rev on other grounds 124 
aeaian 5ST SNE” 38snes Waa 

99. Jones Vv. Jones, 44 N SCE AA: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 371-372] 
General Rules. 


the whole,} 
otherwise.? 


many jurisdictions.* 


tracts of wild lands. 


Where the husband dies seized of 
several distinet tracts of land, or where he divides 
his lands during his lifetime into several tracts and 
aliens them to different purchasers, the weight of 
authority is to the effect that the allotment must be 
from each separate tract, and of such portion of 
each as will produce one third of the net income of 
in the absence of statute providing 
But where the several parcels are all 
held by the same person or persons, it has been held 
proper to assign full dower out of only one of the 
parcels,* and this is the rule under the statutes of 
It is improper in assigning 
dower to lessen its value by causing it to be as- 
signed in inconsiderable bodies over a great many 
Courts of equity have de- 
parted from the common-law rule and have required 
the widow to accept an assignment of the whole of 


DOWER 


bounds,” 


interested.® 


[§ 372] (2) 


rights.® 


her dower out of the estate of which the husband 


nae Del.—Coulter v. Holland, 2 Del. 

Ill—wWalsh v. Reis, 50 Ill. 477; 
Peyton v. Jeffries, 50 Ill. 148 (holding 
that the mere fact that the widow is 
occupying one of the tracts as a 
homestead will rot authorize an al- 
lotment of her entire dower out of 
eer tract); Schnebly v. Schnebly, 26 
vttd=—Compton v. Pruitt, 88 Ind. 

iM 

Iowa.—Rice v. Rice, 147 Iowa 1, 125 
NW 826, 34 LRANS 917; O’Ferrall v. 
Simplot, 4 Iowa 381. 

Ky.—Richmond v. Harris, 102 Ky. 
389, 48 SW 703, 19 KyL 1443; Wood v. 
Lee, 5 T. B. Mon. 50. Under special 
statutes see infra 372. 

Me.—Skolfield v. Skolfield, 88 Me. 
258, 34 A 27; Boyd v. Carlton, 69 Me. 
200, 31 AmR 268; Blanchard _v. 
Blanchard, 48 Me. 174; French v. Pe- 
ters, 33 Me. 396; French v. Pratt, 27 
Me. 381; Fosdick v. Gooding, 1 Me. 
30, 10 AmD 25. 

91 Mass—Jones v. Brewer, 1 Pick. 

4, 

Miss.—Cook y. Fisk, Walk. 423. 

Mo.—Thomas v. Hesse, 34 Mo. 13, 
84 AmD 66. 

N. J.—Hardin v. Lawrence, 40 N. 
J. Eq. 154; Droste v. Hall, (Ch.) 29 A 
437; Sip v. Lawback, 17 N. Jui le 442. 

N. Y.—Ellicott v. Mosier, 11 Barb. 
Saw dl aitied. INe aXe pa Ole 

Oh.—Stoddart v. Marshall, 1 Disn. 
527, 12 Oh. Dec. (Reprint) 775, 2 
WklyLGaz 27. 

S. C.—Witherspoon % Matts, 18 S. 


C. 396; Scott v. Scott, 1 S. C. L. 504, 
1 AmD 625. 

Utah.—In re Park, 31 Utah 255, 87 
P 900. 


Va.—Fuller v. Conrad, 94 Va. 233, 
26 SE 575. 

‘Ang.—Co. Litt./ 35a; Doe v. Gwin- 
nell, 1 Q. B. 682, 41 ECL 728, 113 Re- 
print 1292; Anonymous, Freem. 227, 
89 Reprint 162. 

“If, during the life of the hus- 
band, his land has been alienated, 
and if, when his widow seeks the as- 
signment of her dower, the land is 
held in several parcels by different 
persons, her dower shall be assigned 
in each parcel separately. It is 
neither her duty to demand it, nor 
her right to have it in one parcel, 
in disregard of the divisions made 
of it by her husband’s alienees.” 
Thomas v. Hesse, supra. 

fa] Applications of rule. — (1) 
Where an assignment of dower ap- 
pears by the assignment and officer’s 
return to have been made from five 
only out of eleven parcels, it was 
held that such an assignment, where 
made upon a writ of seizin, is not 
warranted by law. Skolfield v. Skol- 
field, 88 Me. 258, 34 A 27. (2) An as- 
signment of one fifth of a ferry in 
consequence of the assignment of 
more than a third in certain lands by 
a eounty court, as a substitute for 


one third of each, was held to be 
unauthorized and invalid. Stevens v. 
Stevens, 3 Dana (Ky.) 371. (3) Dow- 
er in an estate which has been taken 
under execution in several parcels 
should not be assigned wholly on one 
of the tracts to the discharge of the 
others. Ue Sambank 3v.37Delorac; 
Wright (Oh.) 285. 

2. See infra § 372. 

8. Cazier v. Hinchey, 143 Mo. 203, 
44 SW 1052; Alderson v. Henderson, 5 
W. Va. 182. See also Arbaugh v. 
West, 127 Ark. 98, 103, 192 SW 171 
(where it was said: “The trend of 
all modern decisions in equity is to 
permit dower to be assigned in one 
parcel rather than out of each sep- 
arate tract, where it is for the inter- 
est of all concerned’’). 

4 See infra § 372. 

5. Pike v. Underhill, 24 Ark. 124 
(where it was held that the proper 
procedure would be for the court to 
direct the lands to be sold and the 
interest on one third of the proceeds 
of sale of the husband’s interest 
therein to be secured to he widow 
for life). 

6. Lavery v. Hutchinson, 249 Ill. 
86, 94 NE 6, AnnCas1912A TA: Long- 
shore v. Longshore, 200 Ill. 470, 65 
NE 1081; Lawson v. Morton, 6 Dana 
(Ky.) 471; Wood v. Keyes, 6 Paige 
(N. Y.) 487; Harrington v. Harring- 
ton, 142 N. C. 517, 55 SE 409, 9 Ann 
Cas 489. See also Raynor v. Raynor, 
21 Hun (N. Y.} 86 (holding that, 
where one in possession of lands in 
which another has an unassigned 
right of dower sells a portion of 
them, the dower when it has been 
ascertained should be charged upon 
the unsold lands, if they are suffi- 
cient to satisfy it). 

7. Coulter v. Holland, 2 Del. 330; 
O’Ferrall v. Simplot, 4 Iowa 381; 
Stoughton v. Leigh, 1 Taunt. 402, 127 
Reprint 889. 
280i Del.—Coulter v. Holland, 2 Del. 

Fla.—Milton v. Milton, 14 Fla. 369. 

Il).—Schnebly v. Schnebly, 26 Il. 
116. And see Rowand v. Carroll, 81 
Ill. 224 (holding that, where dower 
is assigned in a body to the widow 
and she accepts it, the heirs cannot 
complain if the several tracts could 
thus be sold to a better advantage). 
Wao Vo nuit me Sion ple 

Iowa.—Corriel v. Bronson, 6 Iowa 
471; O’Ferrall v. Simplot, 4 Iowa 881. 

Me.—Skolfield v. Skolfield, 88 Me. 
sou 34 A 27; French v. Pratt, 27 Me. 
81. 

Mass.—Fuller v. Rust, 153 Mass. 
46, 26 NE 410; Jones v. Brewer, 1 
Pick. 314. 

9. See statutory provisions. 

{a] Delaware.—(1) Under statute 
in Delaware, the mode of assigning 
dower rests in the discretion of the 
orphans’ court, which may adopt the 
one or the other mode as in its judg- 
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died seized, and which was ultimately liable to sus- 
tain the whole charge of her dower right in lands 
conveyed with general warranty.® 
has been further limited where, on account of the 
nature of the property, as in the case of mines, the 
separate parcels were indivisible by metes and 
The rule requiring an allotment out of 
each of several parcels may be waived by agreement 
of the parties interested, and an allotment may be 
made to the widow in a single tract, or in such 
other parcels as may be agreed upon by the parties 


The general rule 


Statutory Provisions. Statutes in 


many jurisdictions, varying somewhat in their pro- 
visions, have materially changed the common-law 
rule, and provide for the assignment of dower in 
one or more of several tracts subject to dower 


ment will best promote the interests 
of all the parties. Coulter v. Hol- 
land, 2 Del. 330; Eliason v. Eliason, 
3 Del. Ch. 269. (2) In case of intes-~ 
tacy and as against the heir the usual 
practice is to endow the widow in 
one tract as for the whole. Coulter v. 
Holland, 2 Del. 330, (38) As against 
devisees or alienees of the husband 
the court may assign dower out of 
the whole of decedent’s estate or out 
of each tract separately. Eliason v. 
Eliason, supra. (4) An assignment 
against the devisee wholly in the 
tract devised will be _ sustained 
against a purchaser with notive 
where it appears that, at the time 
of the assignment, the devisee made 
ne objection. Coulter v. Holland, 
supra. (5) As a general rule, how- 
ever, as against devisees or alienees 
of the husband, dower is to be as- 
signed in separate parcels. Coulter 
v. Holland. supra. 

[b] Mllinois.—(1) By express stat- 
ute dower need not be assigned ‘in 
each tract separately, but may be 
allotted in a body out of one or 
more tracts of the land when the 
same can be done without preju- 
dice to the interests of any person 
interested in the premises. Lavery 
v. Hutchinson, 249 Ill. 86, 94 NE 6, 
AnnCasi1912A 74: Haines v. Hewitt, 
129 Tll. 347, 21 NE 930; Peyton v. 
Jeffries, 50 Ill. 148. (2) But the 
whole burden of the widow’s dower 
in an estate cannot be imposed upon 
the lands assigned to one heir, there- 
by leaving wholly relieved the lands 
assigned to another heir from his 
proportion of the burden. Haines v. 
Hewitt, supra. (3) Nor ‘does the 
statute authorize allotment of dow- 
er in one body where different pur- 
chasers held s2parate tracts. Peyton 
v. Jeffries, supra. 

[e] Iowa.—(1) Under a statute 
providing that cne third in value of 
all the legal or equitable estates and 
real property possessed by the hus- 
band at any time during the mar- 
riage which have been sold on execu- 
tion or other judicial sale, and to 
which the wife had made no relin- 
quishment of her right, shall be set 
apart as her property in fee simple if 
She survives him, it has been held 
that, where the husband dies seized 
of several distinet parcels of land, 
the widow may have her distributive 
share assigned in a body. Jones v. 
Jones, 47 Iowa 337; Montgomery v. 
Horn, 46 Iowa 285. (2) The widow 
may be required to accept on assign- 
ment in one or more of several tracts, 
vrovided her interest in the estate is 
not thereby prejudiced. Rice v. Rice, 
119 NW 714. 

{d] Kentucky.—(1) Under a stat- 
ute providing that, where the lands 
are not severally held by different 
devisees or purchasers, it shall not 
be necessary to assign dower out of 


(each separate portion, and an equita- 


580 [19 C. J.] 


[§ 3737. 
(1) General Rule. 


and bounds, where practicable, mM 


equity where resort is had thereto.” 
been enacted in some jurisdictions declaratory of the 
common-law rule,’* and in other jurisdictions making 
The interest of the 
widow alone is not to determine the question whether 
an assignment by metes or bounds would be unjust ;° 


more or less change therein.** 


ble allotment may be made in one 
or more parcels in lieu of the whole, 
it has been held that, where a por- 
tion of a tract of land has been sold 
with warranty, her dower in the 
whole tract should be assigned from 
the portion unsold if no injustice will 
be:done the widow thereby. Rich- 
mond v. Harris, 43 SW 703, 19 Kyl 
1448; Morgan v. Conn, 3 Bush 
58; Lawson. v. Morton, 6 Dana 471. 
(2) These cases “all rest upon the 
ground that if the purchaser’s land 
Was taken by the widow as dower the 
heir would be liable to him and that 
to prevent circuity of action her dow- 
ér should all be assigned out of the 
land falling to the heir.” Smith v. 
American Tobacco Co., 149. Ky. 591, 
593,,149 SW 927. (3) Where, how- 
ever, the husband sold land without 
warranty, his wife not joining in the 
deed, and he dies owning other land, 
the’ widow cannot be required to 
_take her entire dower out of the land 
falling to the heirs, but should be 
assigned her dower separately out of 
the land that was sold and out of the 
land descending to the heirs. Smith 
v. American Tobacco Co., supra 
(where it was said: ‘To require the 
widow _ to take her whole dower out 
of: the land which descended to the 
heirs. would be to throw upon them 
the entire burden of the widow’s 
dower’). (4) It is not erroneous to 

assign dower out of each separate 
trade in the absence of a showing 
that. the tracts were held by the same 
devisees or purchasers or that the en- 
tire dower could be allotted out of 

ertain tracts. Wiley v. Wiley, 178 

y. 501, 508, 199 SW 47 (‘‘the stat- 
ute is permissive, not mandatory, in 
its terms. And it is one of the ele- 
ments of the rule that it will not be 
applied if it would work an injustice 
to the widow’); Richmond y. Har- 
tis. 102 Ky. 389, 48.SW 703, 19 KyL 


ae New York.—A statute of this 
State provides that a distinct parcel 
as dower may be laid off where ‘“‘prac- 
ticable, and... for the best inter- 
ests of all the parties concerned.” 
A.case within the statute is shown 
where, of four parcels two had been 
sold to purchasers for value and 
without notice, and the third was un- 
productive, while the fourth was 
quite suitable for the widow’s pur- 
pose. Price v. Price, 41 Hun 486, 11 
NYCivProc 359. 

{f] North Carolina.—(1) The stat- 
utes provide that the jury summoned 
for the purpose of assigning dower 
to a widow shall not be restricted to 
assign such dower in every separate 
and distinct tract of land, but may 
allot. her dower in one or more tracts, 
having a due regard to the interests 
of the heirs as well as to the right 
of the widow. Jones v. Jones, 44 N. 
G. 177. (2) This statute does not au- 
thorize the assignment of one -third 
of all the lands in value, regardless 
of the fact that some of the tracts 
are -incumbered by mortgages in 
which the wife joined. ‘The assign- 
ment in such case should be of one 
third of each separate tract, the wid- 
ow's rights being protected by re- 
quiring the mortgagee, when he at- 
tempts to foreclose, to resort to the 
residue of the land and the reversion- 


For later cases, ‘developments and changes in the law see cumulative Annotations, same title, page and note number 


d. Allotment by Metes and Bounds ?°— 
Dower according to common 
right is required by the common law to be set out 
in. the lands of which the widow is dowable by metes 
This is the rule in 


DOWER 


[9 374] (2) 


Statutes have 


ary interest in the part assigned to 
her befcere selling her interest in that 
tract. Askew v. Askew, 103 N. C. 
285, 9 SE 646.. 

[g] Bhode Island.—A bill in equi- 
ty, which seeks to have dower set 
off in a special manner, and not in 
one parcel, or in contiguous parcels, 
by metes and bounds, may be main- 
tained under Gen. L. (1909) ec 329 § 
15, as §§ 2 and 17 recognize that pe- 
culiar conditions may exist wherein 
it will be just and equitable to set 
out dower in an extraordinary man- 
ner, and the provisions of § 17 are 
applicable to ‘all actions at law, or 
suits in equity,’ and are therefore 
broad enough to include a _ suit in 
equity under § 15, and such bill may 
be maintained under the general 
equity jurisdiction of the court. 
Sprague vy. Stevens, 32°-R: I'°361;579 


{h] Tennessee.—Under a statute 
which provides that, in assigning the 
widow her dower, the commissioners 
shall not be compelled to assign her 
a third part of each separate tract of 
land where there are more tracts 
than one, but may make the assign- 
ment according to quality and quan- 
tity in such manner as will give her 
one third in value of the whole es- 
tate, where there are several distinct 
tracts, some held in severalty and 
others in common, the entire dower 
may be laid upon one or more of the 
tracts held in severalty, and need not 
be apportioned with exactness among 
the several tracts. .Clift v. Clift, 87 
Tenn.. 17,..9. SW 360. 

10.. Where lands incapable of divi- 
sion see infra § 381 et seq. 

11. S.—Leggett v. Steele, 15 F. 
Cas. No, 8,211, 4° Wash. C. C. 305, 

Del.—Coulter v. Holland, 2 Del. 330. 
eee ass Schnebly, 26 Ill. 

Me. an eure .v. Skolfield, 88. Me. 
258, 34°A 27 
oe J.—Pierce v. Williams, 3.N. J. L. 

N. Y.—Smith vy. Smith, 6 Lans, 313. 

Pa.—Shupe ‘v. Raney, 255 Pa. 432, 
100 A 138. 

Va.—Parrish v. Parrish, 88 Va. 529, 
14 SE 325. 

Ont.—MclIntyre v. Grocker, 23 Ont. 


369; Fisher v. Grace, 28 U. C. Q. B. 
312: Coke Litt. p 34b. 
[a] Insufficient assignment, — 


Where two lots fronted on a river, 
and were therefore irregular in shape, 
and the sheriff assigned the east 
third of one and the west third of 
the other, making no survey and giv- 
ing no further description, the as- 
signment was held insufficient. Fish- 
er, V.. Grace, 28,,0,7.C. QO. Br 32: 

12. Leggett v. Steele, 15 F. Cas. 
No. 8,211, 4 Wash. C. C. 305. See also 
Hoback y. Miller, 44 W. Va. 635, 29 
SE 1014 (holding that a widow can- 
not, merely on her right to dower, 
file a bill to sell the heir’s fee simple 
and get money on the sale in lieu of 
dower in kind). 

13. U. S.—Leggett v. Steele, 15 F. 
Cas.-No.-8,211, 4 Wash::,C. @ 305. 

Ala.—Hollis v. Watkins, 189 Ala. 
292, 66 S 29; Sanders v. MecMillian, 
98 Ala. 144, 11S 750, 39 AmSR 19, 18 
LRA 425; Steele v. Brown, 70 Ala, 
235° Humes vy, Scruggs, 64 Ala. 40; 
Adams Vv. Barron, 13 Ala. 205; Bar- 


[$§ 373-374 


but the interests of the whole’ estate and all parties 
interested should be considered.1® — 


Property in Hands of Alienee. 


The general rule that the assignment of dower must, 
if practicable, be made by metes and bounds, applies 
when the property out of which dower is to be 
awarded has passed into the hands of an alienee.‘* 
And in England, where the doctrine obtains that 
dower is to be assigned according to the value of 
the estate at the time of assignment, no incon- 
venience or injustice arises from the application of 


ney v. Frowner, 9 Ala. 901. 

t11.—Moore v. Dick, 134 Ill. 48, 24 
NE 768; Atkin vy. Merrell, 39 Ill. 62. 

Ky.—Allsmiller vy. Freutchenicht, 
86 Ky. 198, 5 SW 746, 5 KyL 509. 

Pa.—Gourley v. Kinley, 66 Pa. 270; 
Benner vy. Evans, 3 Penr. & W. 454; 
Giebler’s Est., 7 LegGaz 58. 

Tenn.—James v. Fields, 5 Heisk. 
394; Vincent v. Vincent, 1 Heisk. 333; 
Spain v. Adams, 3 Tenn. Ch. 319. 

14. See statutory provisions. 

[a]. In Rhode Island (1). Rev. St. 
(1857) ¢ 202 § 17, requiring probate 
courts to decree whether dower 
should be assigned by metes and 
bounds or in some special manner, as 
provided in’ the second ‘section, and 
requiring Such courts to determine 
the manner in which dower shall be 
assigned, and: Gen. L. (1896) c 264 § 
18, providing that, in proceedings to 
recover dower, the court, consider- 
ing the situation of the parties in in- 
terest and that of the estate, may set 
off dower by metes and bounds: or 
substitute therefor a fixed rental as 
a charge on the estate, the court has 
discretionary, power to choose in 
which of the ways prescribed it will 
set out dower. Willock v. Willock, 29 
Real Ly 2 VAS SL aC Butyins ‘the 
absence of special reasons such stat- 
ute does not authorize the court to 
assign dower by means of a rent 
charge out of lands from which dow- 
er may be set off by metes and 


bounds. Arnold. v. North Kingstown 
Propate Gt. 20 Rs. D0 Gs 4bb MAST To. 
(3) Gen. L. (1896) c¢ 264 § 2, provid- 


ing that where inheritances. are en- 
tire, and’no division can be. made by 
metes and bounds, so that a woman 
can be endowed of the thing itself 
and of woodland, she' shall be en- 
dowed’as' of a third part’ of ‘the rents, 
issues, or profits thereof, etc., has no 
application to real estate, neither en- 
tire, nor consisting of woodlands of 
which a widow’s husband died seized,. 
and -from_ which her dower might 
be set off by metes and bounds. ‘Ar- 
nold v. North ees tom Probate Ct. 
supra. 

15. Sanders ‘vi MeMillian, 98 Ata. 
144, 11S 750,.89 AmSR 19, 18 LRA 
425; Moore v. Dick, 134 Ill. 48, 24 NE 


768. ; ; 
16. Gourley v. Kinley, 66 Pa. 270. 
17. Sanders v. McMillian, 98 Ala. 


144, 11 S 750, 39 AmSR-19; 18 LRA 
425; Benner. v. Hvans, 3 Penr. & W. 
(Pa.) 454; Fitzhugh v. Foote, 3 Call 
(7 Va.) 13. (holding that where lands 
were alienated by the husband, apart 
from agreement, the widow cannot 
elaim a third of the purchase money 
in lieu of her dower); Verlander vy. 
Harvey, 386 W. Va. 374, 15 SE 54. 

[a] Under statute in West Vir- 
ginia it has been held that while, if 
the husband dies seized, the widow 
cannot be compelled to receive the 
compensation in money in lieu of 
dower, unless it is impossible to as- 
sign her dower in the real estate in 
specie, yet where the husband has 
sold the property in his lifetime, she 
cannot insist that her dower shall be 
assigned in specie, nor can she re-~ 
fuse to receive a gross sum or equiv- 
alent annuity, the option in this mat- 
ter being lodged by the statute exclu- 
sively with the alienee. Verlander v, 
Harvey, 36 W.Va. 374, 15 SE 54. 


~ rents.?% 


§§ 374-378] 


this rule by reason of improvements made by the 
alienee subsequent to his purchase.'® But in the 
United States it is the prevailing rule that the dow- 
eress shall not be allowed the benefit of any improve- 
ments made by the alienee subsequent to the aliena- 
tion, and it has accordingly been held, apart from 
statute, that an assignment by metes and bounds 
in such ease will, under certain circumstances, be 
impracticable and inequitable, and assignment must 
be made in a special manner.!® Similar decisions 
have been made under statute in some of the states.?° 
But deterioration in value, either from natural causes 
or from the mere negligence of the purchaser or 
alienee in keeping the property in repair, is an in- 
sufficient cause for assigning compensation in lieu 
of dower, instead of setting the same off by metes 
and bounds.*? 

[§ 375] (38) Agreement of Parties. While the 
sheriff, commissioner, or other officer of the law is 
held to a strict enforcement of this rule, the heir or 
tenant of the freehold may make an assignment 
generally without metes and bounds, and the assign- 
ment will be good, if assented to by the widow, for 
by their consent they may waive a regulation which 
is merely for their own advantage.” Thus a widow, 
instead of having an assignment of dower by metes 
and bounds, may, by an arrangement with the heir 
or devisee, suffer him to rent out the land with the 
understanding that she, in lieu of her dower, is to 
receive one third of her proportion of the annual 
Or she may agree to receive a definite 
yearly sum of money,’* or take an undivided third 
part of the lands of her husband instead of a third 
by metes and bounds.’® 

[§ 376] (4) Lands Held in Common or in Joint 
Tenancy. An assignment by metes and bounds will 


18. Doe v. Gwinnell, 1 Q. B. 682, 41 | 571. 


DOWER 


And see Clift v. Clift, 87 Tenn. 
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be dispensed with where the lands out of which 
dower is to be assigned are held in common, in 
which case the dower interest is to be assigned to 
be held in common with the heir and other tenants.?® 
The widow is not entitled to an assignment of any 
particular part of the lands so held.2* But where 
the husband in his lifetime conveys his interest as 
tenant in common to'his cotenant, without release 
of dower by the widow, she may maintain a writ of 
dower against the latter and have her dower set 
out to her by metes and bounds.?* Where lands are 
held in joint tenancy, and the jus acerescendi has 
been abolished by statute, dower may be assigned 
to be held in common with the other joint’ ten- 
ants.?° 

Where partition ‘is made during coverture, the 
wife is entitled to dower only in the share par- 
titioned or set off to her husband, and not in his 
undivided share of the whole, and the assignment 
will be made in the usual mode.*° ; 

[§ 377] e. Allotment of Portion of Building. 
Particular rooms in a dwelling house on lands in’ 
which the widow is entitled to dower may be as- 
signed to her, with the use of hall, passageways, 
and doors, so as to secure her a proper enjoyment of 
such rooms, in a case where there are no other 
lands in which the dower may be assigned,*! pro- 
vided, according to some decisions, she consents: 
thereto, but not “otherwise. oy 

[§ 378] f. Allotment of Homestead or Dwell-: 
ing. In the absence of statute the widow is not en- 
titled as of right to have the mansion house or 
dwelling included: in the dower assigned to her.*# 
But, unless injustice will be done to the heirs, it is 
usual to assign to the widow the home or residence 
of deceased.*+ In a number of jurisdictions the mabe 


there is no such limitation of the 


HCL 728, 113 Reprint 1292. 

19. Steele v. Brown, 70 Ala. 235; 
Slatter v. Meek, 35 Ala. 528; Francis 
v. Garrard, 18 Ala. 794; Beavers v. 
Smith, 11 Ala. 20; Hogg v. Hensley, 
100 Ky. 719, 39 SW 247, 19 KyL 44; 
Willet v. Beatty, 12 B. Mon. (Ky.) 
172; Lewis v. James, 8 Humphr. 
(Tenn.) 537. 

{a] That Jands were sold under an 
execution against the husband, and 
the purchaser made valuable improve- 
ments, is a sufficient reason against 
assignment by metes and _ bounds. 
Steele v. Brown, 70 Ala. 235. 

20. Scammon v. Campbell, 75 Ill. 
223; Griffin v. Regan, 79 Mo. 73; Riley 
v. Clamorgan, 15 Mo. 331. 

21. Sanders v. MeMillian, 98 Ala. 
144, 11 S 750, 39 AmSR 19, 18 LRA 
425 (decided under a statute held 
to be merely declaratory of the com- 
mon law). 

22. Rowe v. Power, 2 B. & P. N. 
R. 1, 127 Reprint 520; Booth v. Lam- 
bert, Style 276, 82 Reprint dine 

23. Marshall v. McPherson, 8 Gill 
& J. (Md.) 333. 

24. Hale v. James, 6 Johns. Ch. 
(N. Y.) 258, 10 AmD 328. 

25. Rowe v. Power, 2 B. & P..N. 
R. 1, 127 Reprint. 520. 

26. Ala—Vaughn v. Vaughn, 180 
Ala. 212, 60 S 872. 

Tll.—Hart v. Burch, 130 Ill. 435, 22 
NE 831, 6 LRA 371. 

3 Sawyer, 121 Ky. 
308, 89 SW 204, 28 KyL 349. 

Me.—French v. Lord, 69 Me. 537. 

Mass.—Blossom v. Blossom, 9 Al- 
len 254. 

N. J.—Lloyd v. Conover, 25 N. J. L. 
47: Osborn v. Rogers, 19 N. J. Eq. 
429, 

N. Y.—Card v. Pudney, 42 App. Div. 
405. 50 NYS 278. 

N, C.—Gregory v. Gregory, 69 N. C. 
522 

Tenn,—Walker v. Walker, 6 Coldw. 


17, 9 SW 360 (where it was intimated 
that, under statute, if the property 
was of such a character that it could 
not be partitioned in kind without in- 
jury thereto, it might be sold, and 
the widow have her dower assigned 
out of the proceeds of her husband’s 
interest. The ccurt said: “It seems, 
however, that in such case, if the 
widow should prefer it, she may have 
assigned to her one-third of the share 
of her husband, to hold in common 
with the heir and other tenants”). 

Va.—Parrish v. Parrish, 88 Va. 529, 
14 SE 325. 

Eng.—Smith v. Angell, 2 Ld. Raym. 
783, 92 Reprint 22; Coke Litt. p 32b, 


37b. 

gat Gregory v. Gregory, 69 N. C. 
522. 

28. Blossom v. Blossom, 9 Allen 


(Mass.) 254. 

29. Parrish v. Parrish, 88 Va. 529, 
14 SH 325. 

30. Del.—Ridgeway v. Newbold, 1 
Del. 385. 

Me.—Mosher v. Mosher, 32 Me. 412. 

Mass.—Potter v. Wheeler, 13 Mass. 


504. 

N. J.—Lloyd v. Conover, 25 N. J. 
L. 47. 

N. Y.—Wilkinson y. Parish, 3 Paige 


653; Totten v. Stuyvesant, 3 Edw. 500. 

{a] Limitations of rule; unequal 
partition.— Where a simple partition 
of a common estate is made, the right 
of the widow of each tenant to claim 
dower will be restricted to the share 
assigned or conveyed to her husband; 
that must be presumed to have been 
of equal value to the husband’s share 
of the whole estate. But if the par- 
tition is not made by assigning or 
conveying to each his own share, and 
the estate is conveyed of unequal 
shares of unequal values, and espe- 
cially when other considerations be- 
sides that of a division of a common 
estate occasioned the conveyances, 


right of the widow to claim dower 
only in the portion conveyed to her 
ben Mosher v. Mosher, 32 Me. 

S31. Symmes v. Drew, 21 Pick. 
(Mass.) 278; Stewart v. Smith, 4 Abb, 
Dec. (N. Y.) 306, 1 Keyes 59; White 
v. Story, 2-Hill (N. Y.) 543; Parks 
v. Hardey, 4 Bradf. Surr. (N. a's) )s 
15; Stiner v. Cawthorn, 20 N. C. 640; 
Parrish v. Parrish, 88 Va. 529, 14 SE 
325; Simmons v. Lyles, 27 Gratt. (68 
Va. 5 92 

[a] Akmoden oite held void.—(1) 
Where dower was assigned by com- 
missioners in a building used as a 
dwelling house and store by running 
lines through the premises, regard- 
less of rooms, closets, and passage- 
ways, so as to render a portion of the 
building useless, the report was va- 
cated on motion of the owners of 
the property. Stewart v. Smith, 4 
Abb. Dec. (N. Y.) 306, Keyes 59. (2) 
Where a sheriff assigned to the widow 
a third part of each chamber of a 
house, and chalked out her part, the 
assignment was malicious, and the 
sheriff should be committed to prison. 
Abingdon’s Case [cit Howard v.' Can- 
dish, Palm. 264, 81 Reprint 1074]. 

382. Stewart v. Smith, 39 Barb. 
(N. Y.) 1£7 [mod on other grounds 4 
Abb. Dec. 306, 1 Keyes 59]; Parks 
ve Hardey, 4 Bradf. Surr. ‘(N.° Y.) 

33. Dungan v. Bryant, 20 SW 1100; 
14 Ky L675; ‘Paylor vs Lusk TIS 
Marsh. (Ky.) 636; Devaughn v. De- 
vaughn, 19 Gratt. @60 Va.) 556; Park 
Dower p 254 

34. Dev aughn v. Devaughn, 19 
Gratt. (60 Va.) 556. See also: Robin- 
son v. Baker, 47 Mich. 619, 11 NW 
410 (where it was held that in mak- 
ing partition if there is a homestead 
and other lands the widow should 
have her dower and homestead rights 
saved to her in the homestead land 


582 [19 C.5.] 


ter is regulated by statute.2® 
L$ 379] g. 


stead.°7 


residue.®8 


Effect of Homestead Exemption.°¢ 
Under the statutes of some jurisdictions a widow 
who is entitled to both dower and homestead should 
be assigned her dower out of the whole of her de- 
ceased husband’s estate, without excluding the home-. 
In other jurisdictions the statutes are con- 
stiued as providing that the homestead should be 
first allotted to her, and then her dower in the 


i 


DOWER 


[§§ 378-380 


ment of land assigned as dower must be sufficiently 


certain to locate the premises allotted,*® and the 
measurements and boundaries should be set forth 
where it is possible.*° 
allotted by their number as designated at a land 
office has been held sufficient, and a reference to 
an attached plat may be sufficient.*? 
scription, as a mistake in lot or section number, will 
not be fatal, if from other parts of the report the 


But description of the tracts 


Errors in de- 


land allotted can be identified; the misdescription 


[§ 380] h. Sufficiency of Allotment. The allot- 


whenever it can be done consistently 
with justice). 

35. See statutory provisions, 

fa} Under a statute of Alabama 
which authorized the entire dwelling 
house, outhouses, etc., of the husband 
to be set off to the widcew for dower, 
the intent was not to increase the rel- 
ative value of the dower to the whole 
estate, but that the value assigned 
to her in the hovse beyond her com- 
mon-law right should be deducted 
from the amount assigned to her out 
of the land. Langdon y. Stephens, 6 
Ala. 730. 

{b] In TIllinois by statute it is 
provided that the surviving wife 
shall have the homestead or dwelling 
house, if she desires. Moore v. Dick, 
134 Ill. 43, 24 NE 768. 

[ec] In Iowa (1) a statute (Code § 
367) provides that the distributive 
share of the survivor shall be set off 
so as to include the ordinary dwell- 
ing house given by law to the home- 
stead, or so much thereof as will 
equal the share allotted to the widow, 
unless she prefers a different arrange- 
ment. This statute amounts to an 


express provision that the distribu- | 


tive share of the widow may be set 
off so as to include, the dwelling 


house. Dalton v. Dalton, 178 Iowa 
508, 159 NW 992; Rice v. Rice, 119 
NW 714. (2) But where she waives 


such right, as she may, the statute 
gives her the right to take her share 
from a portion which does not in- 
clude the dwelling house, but does 
not permit her to insist that a par- 
ticular portion be set off to her; the 
final determination thereof rests with 
the court. Rice v. Rice, supra. (3) 
A, widow was required to take her 


dower interest out of a two hundred | 


and forty-four acre tract on which a 
dwelling house and other improve- 
ments were. Such improvements were 
adapted to use on a farm of that 
size, and if the widow’s full share 
was awarded in kind, so as not to in- 
clude the dwelling house, only fifty 
or sixty acres would be left with 
the dwelling to be divided among the 
three residuary devisees. It was 
held in partition that the widow could 
not be compelled to take the dwelling 
house as part of her share, although 
to do so would involve less hardship 
than to compel a residuary devisee 
to take it with the small tract which 
would go with it, but the tract should 
be sold either in whole or in part and 
the proceeds divided in lieu of a par- 
tition in kind. Rice v. Rice, 147 Iowa 
1,125 NW 826, 34 LRANS 917. 

[dj] In North Carolina (1) under 
Code § 2103, providing that in the 
widow’s dower “shal] be included the 
dwelling-house in which her husband 
usually resided,” the dwelling house 
must be included in the allotment of 
dower, regarc “4s of the wishes of 
the widow; ana, where it and the land 
on which it stands are worth more 
than one third of the realty of which 
the husband died, seized, the widow 
has no interest in other tracts, be- 
yond ‘the right to have their value 
taken into consideration in estimat- 
ing the value of dower to be allotted 
to her. Howell v. Parker, 136 N. C. 
373, 48 SE 762. (2) Prior to the 
enactment of this statute, if the wid- 
ow wished it the mansion house or 


so much thereof as was suitable 
should be included. Stiner v. Caw- 
thorn, 20 N. C. 640. (3) Other deci- 
sions construing prior enactments see 
Gregory v. Ellis, 86 N. C. 579; Watts 
Ve ene ett. GaN, ue. or ou, 

[e] In Tennessee under a statute 
providing that dower shall be so al- 
lotted as to embrace the dwelling 
house, the widow’s right to the man- 
sion rests on her choice alone, and 
the dower interest is not therefore 
a localized one, but may be allotted 
from any part of the estate. Latta v. 
Brown, 96 Tenn. 343, 24 SW 417, 31 
LRA 840; Christopher v. Christopher, 
92 Tenn. 408, 21 SW 890; Bresee v. 
Stiles, 22 Wis. 120. 

36. Election between homestead 
and dower see supra § 211. 

37. Cowdrey v. Cowdrey, 131 Mass. 
186; Wanzer v. Smith, 2 Oh: Dee. 
(Reprint) 3238, 2 WestLMonth 426; 
Haley v. Hail, (Tex. Civ. A.) 135 SW 
663. See also Cook v. Cook, 138 Ga. 
88, 74 SE 795 (holding that where 
a widow is the sole beneficiary of a 
homestead and takes a year’s sup- 
port therefrom, which does not in- 
clude the entire homestead, she can 
a take dower out of the remain- 
der). x 

38. Jones v. Gilbert, 135 Ill. 27, 25 
NE 566; Knapp v. Gass, 63 Ill. 492; 
Perkins ‘vv.’ Perkins, !1122. T110A.) 3703 
Glover v. Hill, 57 Miss. 240. 

{a] Proceeds of sale of lands.— 
Where a widow is entitled to a home- 
stead estate, she is entitled to dower 
in the proceeds of the sale of the 
premises in question only to the ex- 
tent of one third of that which re- 
mains after deducting the value of 
the homestead interest. Merritt v. 
Merritt, 97 Ill. 243; Perkins v. Per- 
King 22) AGS 10. 

[b] En proceedings for the as- 
signment of dower and homestead by 
the second wife, a divorced wife be- 
ing still living, the first wife, if en- 
titled to dower, should be assigned 
dower, Subject to the homestead right 
in the second wife, who should then 
be assigned dower in the real estate 
remaining, and in case she survives 
the first wife, dower in.one third of 
the portion assigned to her. Potter 
v. Clapp, 203 Ill. 592, 68 NE 81, 96 
AmSR 322. 

{c] In Missouri (1) Rev. St. (1899) 
§ 3621, provides that the commis- 
sioners appointed to set out the 
homestead of a widow and minor 
children shall, where the right of 
dower also exists, first set out the 
homestead, and, from the residue of 
the estate of deceased, set out the 
dower of the widow, and that the 
amount of dower shall be diminished 
by the amount of interest of the wid- 
ow in the homestead, and that, in 
case the homestead interest of the 
widow equals or exceeds one third of 
all the real estate of the deceased 
husband, no dower shall be assigned. 
Under this statute the dower right 
may properly be determined by first 
ascertaining the value of all the real 
property including the homestead and 
then the value of the homestead, and 
deducting the value of the latter 
from one third of the value of the 
real estate. Quail v. Lomas, 200 Mo. 
674, 98 SW 617; Cassity v. Pound, 167 
Mo. 605, 67 SW 283. (2) If the value 


of the homestead is less than one 
third of the real estate, dower should 
also be assigned, the widow execut- 
ing a relinquishment of the rights al- 
ready acquired under the former as- 
signment. Seek v. Haynes, 68 Mo. 13. 
(3) If the value of the homestead is 
less than one third of the whole es- 
tate, she may recover in addition, by 
way of dower, an annuity upon an 
amount sufficient to make the aggre- 
gate equal to one third. Graves v. 
Cochran, 68 Mo. 74. (4) The clause 
in the statute providing that when 
the interest of intestate’s widow in 
the homestead shall equal or exceed 
one-third interest for and during her 
life in and to all the real estate of 
which her husband shall have died 
seized, no dower shall be “assigned” 
to such widow, only prohibits the as- 
signment or setting off of the widow’s 
dower interest, and does not bar her 
dower right. Chrisman v. Linder- 
man, 202 Mo. 605, 100 SW 1090, 119 
AmSR 822, 10 LRANS 1205. (5) An- 


other statute of this state provides . 


that when a husband dies leaving a 
child or children, the widow may in 
lieu of dower of the one-third part 
of the lands whereof the husband 
died seized elect to be endowed ab- 
solutely in the lands equal to the 
share of a child. Construing these 
statutes together, it was held that 
no deduction on account of home- 


stead is to be made where a widow. 


elects to take a child’s share. Quail 
v. Lomas, supra; Adams y. Adams, 
183 Mo. 396, 82 SW 66. 

{d] In Kentucky a homestead al- 
lotted to a widow and infant chil- 
dren shall be estimated in allotting 
dower, and if the dower allotted is 
not equal in value to a homestead, 
that fact should be made to appear in 
order to show that the widow was 
prejudiced by the failure to allot to 
her a homestead. Donaldson y. Don- 
aldson, 9 Ky. Op. 618. 

39. Luttrell v. Whitehead, 121 Ga. 
699, 703, 49 SE 691 [quot Cyc]. 

[a] Sufficient certainty illustrat- 
ed.—A return of commissioners that 
they had set out to the widow “two 
stalls at the southwest corner of 
the horse barn, and twelve feet 
square over said stalls for hay; also 
three west rows of apple trees on the 
west side of the orchard, running 
north and south in the centre be- 
tween the third and fourth rows,” is 


not void for uncertainty. Patch v. 
Keeler, 27 Vt. 252. 
40. Stevens v. Stevens, 3 Dana 


(Ky.) 871 (holding that a return by 
commissioners that they had allotted 
“four acres around the house” was 
too indefinite); Skolfield v. Skolfield, 
88 Me. 258, 34 A 27; Pierce v. Wil- 
liams, 3 N. J. L. 281 (holding that a 
sheriff’s return that he had allotted 
to the widow one third of the house, 
barn, and orchard, the south end of 
the house and barn, but no part of 
the orchard being mentioned, was in- 
sufficient for uncertainty). 

41. Adams v. Barron, 13 Ala. 205. 

42. Sears v. Carver, 133 Ga. 422, 
65 SE 886 (holding that, where the 
return of the commissioners to ad- 
measure dower refers to an attached 
plat for description of the land as- 
signed, the courses, distances, and 
names and marks on the monuments 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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may be rejected as surplusage.*? 

[§ 381] 5. Assignment Where Lands Are In- 
capable of Division—a. In General. By the com- 
mon law, and in some states by statute declaratory 
thereof, if land in which the widow is entitled to 
dower is incapable of division, it will not be neces- 
sary to assign. dower by metes and bounds,** but it 
may be assigned in the manner best adapted to the 
purpose of the law giving the right of dower.* 
Where the statute provides two methods for allot- 
ment of dower in case lands are indivisible, and the 
parties agree to the adoption of one of the two 
methods, the court has no power to pursue the other 
method.*® 

[§ 382] b. Division of Rents and Profits. It is 
a rule of general application, both at common law 
and under statutes declaratory thereof, that when 
the property out of which dower is to*be assigned 
is in its nature indivisible, and will not admit, of 
assignment by metes and bounds, an allotment may 
be made to the widow of her proportionate share of 
the rents and profits arising from the entire prop- 
erty.47 A report by the commissioners that the prop- 
erty cannot be set off consistently with the interests 
of the estate has been held not a condition precedent 


as appearing on the plat are to be|NIO 1028. 
considered as written in the return of 47. 
the commissioners). Ala. 144, 

43. Luttrell v. Whitehead, 121 Ga. 
699, 703, 49 SE 691 [quot Cyc]; Burns | 794. 
v. Miller, 110 Ill. 242. 

fa] Clerical error in docket entry. 
—Where in copying the report of the 
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Ala.—-Sanilers v. McMillian, 98 
la le She 7Asse aie aslo olhsy Baya es} 
LRA 425; Francis y. Garrard, 18 Ala. 


Ark.—Hill vy. Mitchell, 5 Ark. 608. 
Tll.—Grote v. Grote, 
113 NE 967; Ellguth v. Ellguth, 250 


[19 C.J.] 583 
to an award of dower out of the rents.48 <A store- 
house not being divisible, dower therein cannot be 
set off by metes and bounds, but the widow should 
be assigned one third of the annual rental value of 
the property for life.4? Where a widow is dowable 
of a mill, she shall be endowed of every third toll 
dish, or of the entire mill every third month or year, 
or by taking a share of the profits in some other 
form.®°° A widow is dowable of one third of the 
profits or of the use of a ferry, because a ferry, 
being an ineorporeal hereditament, is indivisible.>* 
Deductions for reasonable repairs, taxes, and other 
necessary expenses, should be made from the gross 
rents;°2 and where the rental value has been in- 
creased by permanent improvements by a purchaser 
from her husband, there should be deducted from 
the net rental value the proportion which the cost 
of such improvements bears to the value of the 
lands.5* 

[§ 383] c. Payments in the Nature of Annui- 
ties—(1) In General. In some jurisdictions by vir- 
tue of statutory provisions,°* and in others inde- 
pendently of statute,>> where the lands are incapable 
of division or cannot be divided without prejudice, 
the court may in its judgment direct that a sum 

50. White v. Story, 2 Hill (N. Y.) 
543; Clift v. Clift, 87 Tenn. 25, 9 SW 
860; Gilpin v. Cookson, 1 Lev. 182, a 


Reprint 359; 1 Bright Husb. & Ww. 


vod; 

372; Coke Litt, p 32a% 2, Crabb Real 
Prop. p 148; Park Dower p 252. 

[a] Gimitation of rule-—But where 


‘the widow is dowable of the mill, 


275 Ill. 206, 


jury of view awarding a widow dow- 
er, one of the boundary lines was 
omitted by inadvertence, and the 
docket contains sufficient data to 
enable the court on inspection to sup- 
ply with certainty the omitted line, 
no proceedings to correct the docket 
are required. Wells v. Harrell, 152 
N. C. 218, 67 SE 584. 

44. Ala.—Sanders v. McMillian, 98 
Ala. 144, 11 S 750, 39 AmSR 19, 18 
LRA 425; Steele v. Brown, 70 Ala. 
235; Wood v. Morgan, 56 Ala. 397; 
Francis v. Garrard, 18 Ala. 794; Beav- 
ers v. Smith, 11 Ala. 20. 

Ark.—Hill v. Mitchell, 5 Ark. 608. 

Del.—Russell vy. Bennett, 10 Del. 
497. 

PRP eMson v. Whittlesey, 8 D. 
(Os f 

Ill.— Grote v. Grote, 275 Ill. 206, 113 
NE 967; Donoghue vy. Chicago, 57 Ill. 
235; Francisco v. Hendricks, 28 Ill. 
64; “Walker v. Walker, 2 Ill. A. 418. 

Ind.—Hendrix yv. McBeth, 61 Ind. 
473, 28 AmR 680. 

jowa.—Corriel v. Bronson, 
471. 

Ky.—Hogg v. Hensley, 100 Ky. 719, 
39 SW 247, 19 KyL 44; Stevens v. 
Stevens, 3 Dana ‘371. ; 

Me.—Skolfield v. Skolfield, 88 Me. 
258, 34 A 27. 

Md.—Chase’s Case, 1 Bland 206, 17 
AmD 277 

Mass.—Billings ‘v. Taylor, 10 Pick. 
460, 20 AmD 533. 

Morgan, 13 N, J. 


N. J.—Rockwell v. 
Ea. 384. 

N. Y.—White v. Story, 2 Hill 543; 
Van Gelder v. Post, 2 Edw. 578. 

N. C.—Weir v. Tate, 39 N. C. 264. 

Oh.—Hillgartner v. ‘Gebhart, 25 Oh. 


6 Iowa 


_ St. 557; U.S. Bank v. Dunseth, 10 


Oh. 18. 

Pa.—Shupe v. Rainey, 255 Pa. 432, 
100 A 138; McGowan v. Bailey, 179 
Pa. 470, 36 A 325. 

R. I.—Sheffield v. Cooke, 39 R. I. 
217, 98 A. 161, AnnCas1918E 961. 

Ss. C.—Heyward v. Cuthbert, 5 S. C. 


L. 482. 
Tenn.—Summers v. Donnell, 7 
Heisk. 565; Lewis v. James, 8 


Humphr. 537. 

Va.—Parrish v. Parrish, 88 Va. 529, 
14 SE 325. 

45. See infra §§ 382-389. 

46. Klein v. Klein, 276 Ill. 520, 114 


Ill. 214, 95 NE 169; Walker v. Walker, 
Zell Ves. 241 8.5 

Ky.—Stevens v. Stevens, 3 Dana 
3871; Holloway v. Harris, 6 Kyl 658. 

Md.—Chase’s Case, 1 Bland 206, 17 
AmD 277. 

N. J.—Burton v. Mellis, 75 N. J. 
Eq. 10, 72 A 18, 14 [cit Cyc]; Rock- 
well v. Morgan, 13 N. J. Eq. 384. 

N. Y.—Howells v. McGrath, 97 App. 
Div. 460, 90 NYS 1; White v. Story, 2 
Hill 543; Coates vy. Cheever, 1 Cow. 
460; Van Gelder v. Post, 2 Edw. 577. 

Pa.—Shupe v. Rainey, 255 Pa. 432, 
100 A 188. 

Tenn.—Clift v. Clift, 87 Tenn. 17, 
9 SW 360; Summers v. Donnell, 7 
Heisk. 565. 

Eng.—Stoughton y. Leigh, 1 Taunt. 
402, 127 Reprint 889. 

[a] At common law, (1) the wid- 
ow was dowable of the third part of 
the profits of stallage, of the third 
part of the profits of a fair, an of- 
fice, a dovehouse, a piscary, of a 
third presentation to advowson, and 
of a third part of the profits of courts, 
fines, and heriots. Coke Litt. p 32a. 
(2) “A woman shall be endowed of 
tithes, and the surest endowment of 
tithes is of the third sheaf, for what 
land shall be sown is uncertain.” 
Coke Litt. p 32a. 

{b] Where the property is rented 
for a fixed sum, she is entitled to one 
third thereof for her dower. Scam- 
mon v. Campbell, 75 Ill. 223; Lindsey 
v. Stevens, 5 Dana (Ky.) 104; Weir 
v. Tate, 39 N. C. 264; Peyton v. Smith, 
22. N.;C.. 325. 

{[c] Where a husband leased land 
before his marriage, his widow was 
entitled on endowment to a propor- 
tionate part of the rent under such 
lease. Boyd v. Hunter, 44 Ala. 705. 

[d] Coal vein.—Where part of 
property consisted of a vein of coal 
which might not be of uniform thick- 
ness or of the same value in all parts, 
a decree that a dower right could 
not be set apart by metes and bounds, 
and that the widow was entitled to 
one third of the rents and profits of 
such vein, was proper. Shupe_ v. 
Rainey, 255 Pa. 432, 100 A 138. 

48. Heisen v. Heisen, 145 Ill. 658, 
34 NE 597, 21 LRA 434. 

49. Summers v. Donnell, 7 Heisk. 
(Tenn.) 565. 


not aS a separate and distinct inter- 
est, but as a part of certain lands 
belonging to the husband, it has been 
held that the estate may be so ap- 
portioned as to give the widow a defi- 
nite part of the mill. Smith v. Smith, 
5 Dana (Ky.) 179. 

51. Stevens v. 
(Ky.) 371; 87 Tenn. 
17, 9 SW 3 

52. eee v. Mellis, 75 N. J. Eq. 
LOB we Oa NY ee Hillgartner v. Gebhart, 
20: Ohe Sts 55/t. 

53. Bartlett v. Ball, 92 Mo. A. 57. 
See also Burton v. Mellis, 75 N. J. 
Hg. 10, 72; A 13 Ldoldine™ that,’ {ini 
working out an endowment of rents, 
the widow-eis chargeable with im- 
provements and repairs made by the 
alienee» which were necessary to put 
the premises in a tenantable condi- 
tion, and the amount expended should 
be charged against the property as a 
principal fund, and the alienee given 
credit on his account for interest on 
such fund). 

54. See statutory provisions; and 


Stevens, 3 Dana 


fees WB ELUb AE 


Scammon vy. Campbell, 75 Ill. 223; 
Francisco v. Hendricks, 28 Ill. 64; 
McIntyre v. Crocker, 23 Ont. 369 


(bolding, however, that, where dower 
was claimed in land upon a portion of 
which stood two thirds of a dwelling 
house, the remaining third being upon 
adjoining land not dowable, this was 
not a.case within the Dower Proce- 
dure Act. [Rev. St. ¢ 56] in which the 
commissioners had power to assess 
a yearly sum in lieu of assigning 
by metes and bounds). See also eases 


infra’ § 385. 


{a] In Alabama (1) the rule stat- 
ed in the text formerly obtained in- 
dependently of statutory provision. 
Potier v. Barclay, 15 Ala. 439; John- 
son v. Elliott, 12 Ala. 112; Beavers 
v. Smith, 11 Ala. 20. (2) At present 
a statute exists which is in sub- 


stance declaratory of the rule. See 
cases infra § 384 note 58. 

55. Summers v. Donnell, 7 Heisk. 
(Tenn.) 565; Lewis v. James, 8 
Humphr. (Tenn.) 537. 

fa] MNlustration.—Where real es- 


tate was sold at chancery sale, and 
the purchaser, believing that he had 
acquired a good title, placed valuable 
improvements on it for the manufac- 
ture of iron, and it appearing on bill 


‘ 
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equal to one third of the annual or rental value of 


‘the lands be paid to the widow, annually or oftener, 


during the widow’s life, for her dower therein. 
An agreement between the parties that the interest 
on a sum in lieu of dower be paid to the widow is 


‘valid.5* Where dower is assigned in the proceeds of 


the sale of real estate, the widow may be allowed an- 
nually her proportion of the legal interest on the 
entire proceeds, subject to the deduction of any 
paramount charges.°* 

[§ 384] (2) Determination of Amount. The 


‘amount in some jurisdictions is to be determined by 


ascertaining the value of the lands at the time of 
alienation, if aliened during the husband’s lifetime, 
or at the time of his death if he died seized, and 
awarding the widow one third of the legal interest on 


such value.°* In other jurisdictions it has been held | 
‘that the amount to be paid the widow should be 


based upon the yearly value of such lands as ascer- 
tained by the gross annual product thereof after 
deducting all proper charges, such as taxes and re- 
pairs, etc.°® But there it has also been held that 
it is not error to base an assignment of dower upon 
the actual, rather than the réntal, value of the 
lands.°° 
so, irrespective of any changes which may occur 


‘in the rents, issues, and profits derived from the 


land,®+ and in such case the yearly value as esti- 


‘mated by the jury should not be based on the con- 


filed that the estate was subject to|dricks, 28 fll. 
dower, it was held by the court that | Ill. 
inasmuch as it would be inequitable 
for complainant to be benefited by the 
‘improvements at the expense of de- 
fendant, or for her to be admitted 
to a partnership in the manufactory, |40 Mo. 468; 


Mo. 331. 


DOWER 


The amount as fixed by the jury remains: 


64; Gove v. Cather, 23 
634, 76 AmD 711. 
Md.—Williams’ Case, 3 Bland 242. 
Mo.—Walker v. Deaver, 79 Mo. 664; 
Griffin v. Regan, 79 Mo. 73; Strickler 68. 
v. Tracy, 66 Mo. 465; 
Riley v. Clamorgan, 15 


[§§ 383-387 


dition of the rents or profits at the time dower is 
assigned,®2 but should be based upon a consideration 
of the probable condition of such estate during the 
lifetime of the doweress.** The age and health of 
the doweress are not to be taken into consideration.** 
[§ 385] (3) Time of Payment and Interest. It 
is for the court to determine the number of install- 
ments in which the annual allowance shall be paid.® 
The date of payment should be fixed in the decree 
or judgment,** but should not be made payable in 
advance.®* Where the statute requires the payment 
of interest upon a fixed sum, it has been held that 
the interest begins to run from the time of the com- 
mencement of the suit.°* If the annual allowance is 
not paid when due, interest. upon the amount unpaid 
may be allowed from the date when it becomes pay- 
able.°® 
[§ 386] (4) Enforcement of Payment. If the 
widow is awarded a sum payable annually in leu 
of dower, based upon the annual value of her dower, 
and charged as a lien upon the lands, such sum 
may be recovered by distress or otherwise as rents 
are recoverable from the person in possession of the 
lands."° 
[§ 387] d. Award of Gross Sum—(1) In Ab- 
sence of Statute. Even without special statutory 
authority the parties may agree among themselves 
for the allowance and acceptance of a gross sum 
by the widow in leu of dower.‘ Where a widow 
67. Carter v. Stookey, 89 Ill. 279; 
Scammon v. Campbell, 75 Ill. 223; 
Young v. Thrasher, 115 Mo. 222 _ 2d 
SW 1104. 
Dickenson v. Gray, 100 Va. 
526, 42 SE 298. ‘Compare Ware v. 
Owens, 42 Ala. 212, 94 AmD 672 (hold- 


Reily v. Bates, 


it would be proper and the court had 
the power to decree an annual pay- 
‘ment of money to complainant in lieu 
of dower, equivalent to the annual 
value of her interest in the estate. 


Lewis v. James, 8 Humphr. (Tenn.) 
537. 
56. Riley v. Remington, 221 Pa. 


121, 70 A 552 (holding that, where the 
widow and children of a decedent ex- 
ecuted a deed of land formerly be- 
longing to him, receiving a purchase- 
money mortgage, providing that in- 
terest ona stated sum was to be paid 
to the widow “in lieu of her’ dower,’ 
and to secure such interest, and dur- 
‘ing the life of the widow the mort- 
gage was forecicsed, the widow was 
“entitled to receive the sum mentioned 
‘in the mortgage as being in lieu of 
dower set apart to her for life from 
the proceeds of the sale). 

57. Sheffield v. Cooke, 39 R. I. 217, 
98 A 161, AnnCas1918E 961, 

58. Ala.—Wood v. Morgan, 56 Ala. 
397; Francis v. Garrard, 18 Ala. 794; 
Springle v. Shields, 17 Ala, 295; Beay- 


ers v. Smith, 11 Ala. 20. 
Del.—Russell v. Bennett, 10 Del. 
497. 
Mass.—Jennison v. Hapgood, 14 
Pick. 345. 


N. Y.—Higbie v. Westlake, 14 N. Y. 
281; Van Gelder v. Post, 2 Edw. 577; 
Hale v. James, 6 Johns. Ch. 258, 10 
AmD 328. 

Oh.—Miller v. Peters, 25 Oh. St. 
270; U. S. Bank v. Dunseth, 10 Oh. 18. 

Pa.—Reigle v. Seiger, 2 Penr. & W. 
340; Gannon y. Widman, 3 Pa. Dist. 


835; Mansell’s Est., 1 Pars. Eq. Cas. 
367; Syckle v. Pennsylvania Co., 5 
Leg&InsR 107. 


S. C.—McCreary v. Cloud, 18 S. C. 
L. 343; Payne v. Payne, 13 S. C. Eq. 
124. 

Va.—Dickenson v. Gray, 100 Va. 
526, 42 SE 298; Harrison v. Payne, 32 
Gratt. (73 Va.) 387; Wilson vy. Davis- 
son, 2 Rob. (41 Va.) 384. 

59. Iil—Klein v. Klein, 276 Ill. 
520, 114 NE 1028; Francisco v. Hen- 


N. J.—Burton v, Mellis, 75 N. J. 
Eq. 10, 72 A 13; Haulenbeck v. Cronk- 
right, 23 N. J; Eq. 407 [aff 25. N, J. 
Eq. 513]. 

N. C.—Atkins v. Kron, 43 N. C. 1. 

{a] A fair management of the 
land on which dower is chargeable, so 
as to make it reasonably productive, 
does not impose a duty on the owners 
to let it for a term so protracted as 
to convert the lot itself into a mere 
rent-paying agency. Carlin v. Mul- 
lery, 83 Mo. A. 30. 

60. Cassity v. Pound, 167 Mo. 605, 
67 SW 283. 

61. Klein v. Klein, 276 Ill. 520, 114 
NE 1028; Carter v. Stookey, 89 I11. 
279, 281 (“This assessed value, once 
adjudged, cannot he modified by the 
increase or decrease of the rental 
value of the property, even if de- 
stroyed by fire’). But see Gove v. 
Cather, 23 Ill. 634, 76 AmD 711 (hold- 
ing that an allowance of a yearly 
sum may be changed upon it appear- 
ing that the income of the property 
is materially enhanced or lessened). 

62. Klein y. Klein, 276 Ill. 520, 
114 NE 1028. 

63. Klein v, Klein, 276 Ill. 520, 114 
NE 1028, 

fa] Considerations affecting valu- 
ation.—If it appears that the rents 
and profits are likely to be diminished 
or entirely swept away at some fu- 
ture time, such fact should recefve 
due consideration and weight in de- 
termining the yearly value.of such 
allowance to be made in lieu of dower. 
oan v. Klein, 276 Ill. 520, 114 NB 
1028. 

64. Scammon v. Campbell, 75 Il. 
223; Walker v. Déaver, 79 Mo. 664; 
Riley v. Clamorgan, 15 Mo. 335. 
ager Francisco vy. Hendricks, 28 Ill. 

{a] Quarterly or annual payment 
may be required. Carter v. Stookey, 
89 Ill. 279; Scarnmon vy. Campbell, 75 
Ill. 2238. 

66. Meyer yv. Pfeiffer, 50 Ill. 485. 


ing that, in computing the sum to 
which a widow is entitled as dower, 
under a provision by which “the wid- 
ow is dowable of the value of the 
land at the time of the alienation, the 
interest on one-third part thereof, to 
be paid to her annually, during her 
life,’ an account should be taken of 
the annual interest on one third of 
the value of the land at the time 
of alienation from the death of the 
husband to the term of the court at 
which the report is directed to be 
made, allowing interest on each year’s 
interest from the end of such year 
to the term at which the report is 
required to ‘be made, and a decree 
should be rendered for the sum ac- 
crued, and for the interest accruing 
each year during the life of the wid- 
ow Subsequent to the decree). 

69. Turrentine vy. Perkins, 46 Ala. 
631; Seitzinger’s Est., 170 Pa. 531, 32 
A 1101; Syekle v. Pennsylvania Co., 
5 Leg&InsR CPa) e107: 

70. Baker v. Leibert, 125 Pa. 106, 
17 A 236; Evans v. Ross, 107 Pa. 231; 
Murphy v. Borland, 92 Pa. 86; Hage- 
man v. Esterly, 1 Pa. Dist. 704, idf'sPa. 
Co. 609; Everard vy. Hess, 4 Kulp 
(Pa.) 242: Rodney v. Washington, 16 
WilyNCas (Pa.) 226; Borland v. 
Murphy, 4 WklyNCas (Pa.) 472. 

71. Ala.—Sherard v. Sherard, 33 
Ala, 488. 

Ill.—tLarison v. Wolff, 60 Ill, A. 
47 [aff 163 Tll, 652, 45 NE 112). 

Ky.—Alexander v. Bradley, 3 Bush 
667; Brewer v. Vanarsdale, 6 Dana 
204; Smiley v. Smiley, 1 Dana 93. See 
also Rich v. Rich, 7 Bush 53 (holding 
that, where the heirs do not resist a 
recovery against them for the then 
present value of the widow’s dower in 
the property, and it is impracticable 
to divide the property so as to allow 
dower in the usual mode, the court 
may adjudge the recovery of money 
in lieu of dower). 

Me.—Simonton Vv. GEEN, 34 Me. 56. 
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§§ 387-389] 


makes an agreement with the heirs of her deceased 
husband for a sale of his land on condition of re- 
ceiving a certain proportion of the proceeds, she 
may either enforce the agreement against the heirs 
who are of age in proportion to their interest in 
such proceeds, or she may have an assignment of 
Aithough there is some authority to the 
contrary,’® the prevailing rule is that, independent 
of legislative authority, the courts cannot, without 
the consent of the parties, allow or compel the widow 
to accept a gross sum in heu of dower,’* and the fact 
that such a course would be more satisfactory or 
profitable to the owner of the land subject to dower 
The power to award a gross sum in 
leu of dower is not conferred by a statute author- 
izing the assignment of dower: out of rents and 


dower." 


is Immaterial.” 


profits when the land cannot be 
great injury thereto,’® 


[§ 388] © 


[a] Encroachment on principal 
not permissible-——Where by agree- 
ment a fund equivalent to the wid- 
ow’s dower interest is set aside for 
her use, she must treat the fund as 
real estate and will not be permitted 
to encroach on the principal, although 
altered conditions compel a reduction 
of interest. Wolfe y. Larison, 163 Ill. 
552, 45 NE 112. 

[b] Assignment of interest. — 
Where, on partition, a certain sum is 
set apart as the widow’s dower, to 
be returned to the other parties to 
the partition on her death, a quit- 
claim deed of the land, made after 
a confirmation of the partition sale to 
the purchaser at such sale, although 
it may be evidence of an assignment 
of an interest in the dower, does not 
constitute such an assignment. Cur- 
tis v. Zutavern, 67 Nebr. 183, 93 NW 
400, 73 Nebr. 45, 103 NW 432. 

72. Goodman v. Moore, 22 Ark. 191. 

73. Sheffield v. Cook, 39 R. I. 217, 
90 A 161, AnnCas1918E 961 (holding 
that a widow may be awarded a gross 
sum as dower in the proceeds of sales 
of land, although there is no specific 
statutory authority therefor, but that 
such award should not be made ex- 
cept where the circumstances of the 
case render such a course advisable). 

74, U. S.—Herbert v. Wren, 7 
Cranch 370, 3 L. ed. 374. 

Ala 38 Ala. 
637; vncis Vv. Garrard, 18 Ala. 794; 
Fry v. Merchants’ Ins. Co., 15 Ala. 
810; Potier v. Barclay, 15 Ala. 439; 
Johnson v. Elliott, 12 Ala. 112; Beav- 
ers v. Smith, 11 Ala. 20. 

Ill.—Ellguth v. Ellguth, 250 Iill. 
214, 95 NE 169; Bonner v. Peterson, 
44 Ill. 253; Francisco v. Hendricks, 28 
Ill. 64;° Lavery v. Hutchinson, 139 

Ae 61: 


Til. A. 

N. C.—Ex p. Winstead, 92 N. C. 703. 

Tenn.—Summers v. Donnell, 7 
Heisk. 565. 

Va.—wWilson v. Branch, 77 Va. 65, 
46 AmR 709; Blair v. Thompson, 11 
Gratt. (52 Va.) 441; Wilson v. Davis- 
son, 2 Rob. (41 Va.) 384. 

N. B—In re Kearney, 2 N. B. Eq. 
264, 21 CanLTOccNotes 415. 

[a] Application of rule.—Where 
the property of a husband dying in- 
solvent was, by its nature, indivisi- 
ble, the widow could not be ‘compelled 
by the court on behalf of creditors to 
accept in lieu of dower in specie a 
sum in gross out of the proceeds of 
the property. Summers y. Donnell, 7 
Heisk, (Tenn.) 565. 

[hb] Gand taken under eminent do- 
main.—A court of equity cannot de- 
cree, in lieu of a dower interest there- 
in, a gross sum of the proceeds paid 
by the city as damages for such ap- 
propriation, at least unless there are 
no means of securing to her the pay- 
ment of an annual sum equal to one 
third of the rents and profits of the 
fund in which she is dowable. Bon- 
ner v. Peterson, 44 Ill. 253. 


(2) Under Statutory Provisions. 


DOWER 


ested.“ 


lieu of dower.®! 


divided without” [§ 389] (3) 
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utes varying widely in their terms have been enacted 
in many states authorizing the award of a gross 
sum as dower in certain contingencies.” 
statute in some of the states, provision is made for 
the allowance of a gross sum in lieu of dower by 
the agreement of all the interested parties.’® 
such statutes it is error to decree a gross sum in lieu 
of dower without the assent of all the parties inter-. 
Statutes of this character neither add to, 
nor detract from, the force of the rule governing 
the matter prior 
states the statutes vest the court with a discretion 
as to whether a gross sum should be awarded in 


Thus. by 


Under 


to their enactment.2° In some 


The construction and operation of 


various other statutes relating to the subject have 
been judicially considered.®? 


Computation of Amount, In many 


jurisdictions where a gross sum is awarded in lieu 


Stat- 


{c] Sale of land to satisfy claims 
of dower.—Where, in a suit in equity 
brought for the purpose of subject- 
ing the real estate of a decedent to 
the payment of his lien debts and an 
assignment of dower to his widow, 
the dower cannot be assigned jin kind, 
and it is necessary to sell the whole 
real estate and to satisfy the claim 
of dower out of the proceeds, the 
court cannot, without the consent of 
all the parties, satisfy such claim 
by the payment of a gross sum out 
of the proceeds, but must securely 
invest one third of the proceeds and 
direct the interest on such invest- 
ments to be paid to the widow during 
her life in satisfaction of her claim 
of dower. Harrison v. Payne, 32 
Gratt. (73 Va.) 387. 

75. Re Kearney, 2 N. B. Eq. 264, 
21 CanLTOcecNotes 415. 

76. Ellguth v. Ellguth, 250 Ill. 214, 
95 NE 169. And see Atkin v. Merrell, 
39 Ill. 62 (holding that, under the IIl- 
linois statute, a decree for a gross 
sum as a charge upon all the land 
is erroneous; the court should under 
the statute ascertain the yearly value 
of her dower in each tract and render 
a decree charging it with the sum 
thus found). 

77. See statutory provisions. 

78. Herbert v. Wren, 7 Cranch (U. 
S.) 370, 3 L. ed. 374; Robinson v. Go- 
vers, 1388 N. Y. 425, 34 NE 209; Schier- 
loh v. Schierloh, 14 Hun (N. Y.) 572. 

79, Jarrell v. French, 43 W. Va. 
456, 27 SE 263. 

[a] Thus it is error to commute 
the dower against the wishes and 
election of the husband’s alienee, 
where he denies the widow’s right 
to a sum in gross, and alleges that he 
is willing that one-third interest in 
the land be allotted to her. Verlan- 
der v. Harvey, 36 W. Va. 374, 15 SEH 
54. 

80. See supra § 387. 

81. See statutory provisions; and 
Huber v. Johnson, 174 Ky. 697, 192 
SW 821; Wade v. Wade, 153 Ky. 618, 
156 SW 138, 154 Ky. 24, 156 SW 873; 
McClain v. McClain, 152 Ky. 206, 153 
SW 234 [extending op. 151 Ky. 356, 
151 SW 926]; Brown v. Bronson, 35 
Mich. 415; In re Zahrt, 94 N. Y. 605 
{aff 11 AbbNCas 225, 2 NYCivProc 
272, 1 Dem.) Surr. 444]. 

{a] Applications of rule.—(1) Un- 
der Civ. Code Pract. § 495, requiring 
the court to provide for the widow a 
reasonable compensation out of the 
proceeds of a sale of real estate for 
division, a judgment ordering a sale 
of real estate because of its indivisi- 
bility, and allowing the widow a 
lump sum as compensation, according 
to the life tables, is not an abuse of 
the ecourt’s discretion. Wade _ v. 
Wade, 153 Ky. 618, 156 SW 138, 154 
Ky. 24, 15€ SW 878. (2) When lands 
are sold in the husband’s lifetime to 
satisfy a judgment against him, it is 
in the sound discretion of the chan- 


of dower, the amount is calculated upon the prin- 


cellor, in a suit by the widow against 
the purchaser for the value of her 
dower, to allow her a gross sum in 
lieu of dower, where the lands are not 
susceptible of advantageous division. 
Hogg v. Hensley, 100 Ky. 719, 39 SW 
247, 19 KyL 44, (3) The discretion 
of the court was properly exercised 
in allowing a gross Sum in lieu of. 
dower and a further sum for arrears 
where the premises were hotel prop- 
erty and substantially an entirety, 
and improvements had been made, 
thereon by defendants without com-. 
plainant’s concurrence, and the rela-, 
tions of the parties were such as to. 
preclude a_ peaceable association in 
puaineey Brown v. Bronson, 35 Mich. 

82. See cases infra this note. : 

[a] In Georgia (1) the code (2. 
Code [1895] § 4696) provides that, 
with the assent of the executor or 
administrator of the estate and the 
approval of the ordinary, the. widow 
may elect, in lieu of her dower, an 
amount in money, to belong absolute- 
ly to her, to be estimated “and deter+ 
mined by. the commissioners appoint-. 
ed to assign dower. Wilson v. Pee- 
ples, 61 Ga. 218; Mitchell v. Word, 
60 Ga. 525; Dabney v. Bailey, 42 Ga. 
521; Smith v. Smith, 36 Ga. 620, 39 
Ga. 226. (2) The approval by the 
ordinary of the election of a widow, 
to take an amount of money, to be 
assigned to her absolutely in lieu of. 
her dower, should be obtained before. 
commissioners are appointed to as- 
sign dower. Smith v. Smith, supra. 

[b] In North Carolina, by. § 1909 
of the code, in a sale for partition of 
land subject to dower, where the wid- 
ow is a party, her life estate may be 
valued in money, and the money paid: 
to her in lieu of the interest for life. 
on one third of the pr oeres of sale. 
Ex p. Winstead, 92 N. C. : 

{c] In South Cavolina ay by State 
ute the commissioners are directed 
to assess a sum of money to be paid 
by the heir or person in possession: 
in lieu of dower when in their opinion 
the land cannot be equally and fairly 
divided. Jefferies v. Allen, 34 S. CG. 
189, 13 SE 365; Stewart vy. Blease, 4 
Si Gait -(2) “The law furnishes 
a close analogy to the assessment in 
lieu of dower in the case of a parti- 
tion where the land cannot be fairly: 
and equally divided in kind, and is 
set over to one of the cotenants upgn 
the payment by him to each of the 
others of a sum of money assessed 
by commissioners equivalent to the 
value and in lieu of their respective 
shares.” Hider v. McIntosh, 88S. C. 
286, 290, 70 SE. 807. (3) “The assess- 
ment in lieu of dower represents the 
value of the dower estate, and may 
fairJy be said to be the purchase mon- 
ey of the estate.” Elder v. McIntosh; 
supra. (4) Standing in lieu of, and 
being substituted for, the dower es- 
tate, because of the necessity of the 
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ciples applicable to annuities, and decided by legally 
recognized life and annuity tables,®* upon the basis 
of the widow’s age at the time of her husband’s 
death,8* and upon the basis of the value of the 
husband’ s lands at the time the gross sum is 
awarded,*® or upon the proceeds realized by the sale 
In some states it is 
held that the amount to be paid according to the 
annuity tables is subject to be varied on account of 
unusual vigor or fraility of the constitution and 
health of the widow,* or other circumstances af- 
fecting the application of such tables.*® 
qualification has been denied on the ground that an 
attempt to refine upon the averages given in the 
fables by guessing at the probabilities of a given life 
would be too fanciful and conjectual in determining 
But the fact that the widow dies 
before the value of her dower right has been ascer- 


thereof in case they are sold.°® 


legal rights.®° 


case, the assessment mvst retain the 
nature and incidents of the dower 
estate, Elder v. McIntosh, supra; 
Stock v. Parker, 7 S. C. Eq. 376. (5) 
Persons in possession of the land 
cannot claim a homestead against an 
execution issued to enforce a judg- 
ment for money in lieu of dower. 
Elder v. McIntosh, supra. (6) It ad- 
heres to the land and is an encuin- 
brance or charge upon the land. El- 
der v. McIntosh, supra; Williamson 
v. Gasque, 24 S. C. 100; Witherspoon 
v. SU Ae LoS. 1896s"Stock “vy. Par- 
ker, 7 S. Eq. 376. (7) Such assess- 
ment ayes not constitute a specific 
lien upon the land in the possession 
of an alienee, but operates only as a 
judgment. Williamson v. Gasque, 
supra. (8) If the sum so assessed 
is not, in fact, paid, the widow still 
has her right of dower in the land 
itself. Hider v. McIntosh, supra; 
Wiiliamson v. Gasque, supra. 
83. Ga.—Johnson vy. Gordon, 102 
Ga. 350, 30 SEH 507; Johnson v. Moon, 
82 Ga. 247, 10 SH 193. 
Ky.—Vanderpool v. Vanderpool, 163 


Ky. 742, 174 SW 727; Harrison v. 
Griffith, 4 Bush 146; Alexander v. 
Bradley, 3 Bush 667; O’Donnell vy. 
O'Donnell, 3 Bush 216. 


Me.—Simonton v. Gray, 34 Me. 50. 
ere v. Bronson, 35 Mich. 

Mo.—Andrews y. Broughton, 84 Mo. 
A. 640. 

N. J.—Cronkright v. Haulenbeck, 
25 N. J. Eq. 513; Mulford v. Heirs, 13 
Ni 5. Bay 3. 

N. Y.—Banks v. Banks, 2 Thomps. 
& C. 483, 485 (decided under ex- 
press statutory provisions “by the 
statute applicable to the case she is 
entitled to such a sum in gross out of 
the amount as shall be deemed, upon 
the principles of law applicable to 
annuities, a reasonable satisfaction 
for her estate as doweress in the 
lands sold. 3 R. S. (5th ed.) 613 § 
61. This statute declares the right 
and prescribes the rule for its deter- 
mination in very plain and direct 
terms. It does not confer discretion- 
ary authority upon the courts, which 
may be enforced or withheld as their 
views of what may be proper would 
suggest, but the rule is one of gen- 
eral application, controlling alike all 
cases comprehended within its 
terms’); Eagle’s Case, 3 AbbPr 218, 
4 Bradf. Surr. 117. 

Pa.—Foote’s Est., 24 Pa. Dist. 507. 

Ont.—Re Pettit. 4 Ont. L. 506. 

{a} Illustration of rule.— The 
present value of a dower interest of 
one third of a woman fifty-five years 
of age, in four thousand five hundred 
dollars, calculated at six per cent per 
annum interest, according to the 
American life annuity tables, is nine- 
teen and forty-two hundredths per 
cent on the whole amount, or eight 
hundred and seventy-six dollars and 
sixty cents. Alexander v. Bradley, 
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es 


est.°? 


But this | ment—a. 


3 Bush (Ky.) 667. 


84. Johnson v. orton. 102 Ga. 
350, 30 SE 507. 

85. Johnson v, Gordon, 102 Ga. 
350, 30 SH 507. And see cases supra 
note 88. 

86. Johnson v. Moon, 82 Ga. 247, 


10 SE 193; Re Pettit, 4 Ont. L. 506, 
1 OntWR 464. And see cases supra 
note 83. 

87. Alexander y. Bradley, 3 Bush 
(Ky.) 667; McLaughlin v. Mclaugh- 
lin, 20 N: J. Hq. 190 [rev on’ other 
grounds 22 N. J. Eq. 505]. 

88. Cronkright v. Haulenbeck, 25 
Navn Hig. 51/3: 

Life and annuity tables as evi- 
dence see Evidence [17 Cyc 422]. 

89. Brown v. Bronson, 35 Mich. 
415; Nye v. Patterson, 35 Mich. 413. 

$0. Andrews v. Broughton, 84 Mo. 
A. 640; McLaughlin v. McLaughlin, 
QIANG ek OSs SOb meee -Pettitne 4 
Ont. L. 506, 1 OntWR 464. 


91. Campbell v. Erving, 43 HowPr 
(N=-Y¥.)) 258: 
92. Johnson y. Moon, 82 Ga. 247, 


10 SE 193. 

93. See cases infra this note. 

[a] In Alabama under a statute 
which establishes one sixth of the 
proceeds of a sale of the husband’s 
lands as the maximum that can be 
allowed in any case, it was held that 
one ninth of such proceeds is not too 
small a compensation for the interest 
of a widow thirty-seven years old, 
although she may be very healthy. 
Sherard v. Sherard, 33 Ala. 488. 

{[b] Xn Towa the widow is entitled 
to one third of the gross proceeds 
of her husband’s realty free from 
deductions for taxes, repairs, ete., 
after the husband’s death and from 
expenses of sale. Wild v. Toms, 123 
lowa 747, 99 NW 700. 

{c] In Maryland, under a statute 
fixing the sum which the widow shall 
receive in lieu of dower from a sale 
with her consent at a sum not ex- 
ceeding one seventh, and not less 
than one tenth, the amount so fixed 
cannot be altered by the court under 
any circumstances. Stein v. Stein, 80 
Md. 306, 309, 30 A 703 [dist MceCub- 
bin v. Cromwell, 2 Harr. & G. (Md.) 
443 (where it was said: ‘‘When the 
widow consents to a sale being made, 
free of her dower right, she must 
take in lieu of that dower precisely 
what the statute prescribes, and she 
is entitled to nothing more, nor can 
she be required to accept anything 
less’’) ]. 

{d] In North Carolina it is held 
that no general rule can be properly 
applied, but every cause must depend 
upon its own peculiar circumstances 


to be considered by the court. At- 
kins: vaokron; 439 NwCal: 

fe] In South Carolina, (1) in 
some of the earlier cases, the rule 


is laid down that a reasonable com- 
pensation should be allowed to the 
widow for dower without referring to 


[§§ 389-390 


tained is immaterial and does not affect the appli- 
cation of the general rule.°° 
is free from any costs or commission in obtaining 
It is not to be augmented by the addition of 
interest thereon from the husband’s death or from 
any other period, if the decree is silent as to inter- 
In a number of jurisdictions thé method of 
computation based on life and annuity tables is not 
followed, and various other more or less arbitrary 
rules have been adopted.®* 

[§ 390] 6. Sale of Land for Purpose of Assign- 
In General. 
court of equity in the exercise of its equity jurisdic- 
tion to decree the sale of land in which a widow is 
entitled to dower, and provide for her a gross sum 
in lieu of dower, without her consent, however much 
it may be for the interests of the heirs.®* 
| statute, authorizing a court of equity to order a sale 


The amount awarded 


It is not competent for a 


And a 


any principles by which the amount 
of such compensation is to be ascer- 
tained. Rutledge v. Williamson, 1 
S. C. Eq. 159; Clifford v. Clifford, 1 S. 
C. Eq. 115; Miller v. Miller, 1 S. C. 


| Eq. 111; Miller vy. Cape, 1 S. C. Eq. 


110. (2) But in subsequent decisions 
the rule was adopted to assess one 
sixth of the value of the entire fee, 
as equivalent to the widow’s estate 
for life in one third of the land. 
Geiger v. Geiger, 57 S. C. 521, 35 SH 
1031; Jefferies v. Allen, 34 S. C. 189, 
13 SE 365; Stewart v. Pearson, 4 S. C. 
4; Douglass v. McDill, 28 s. Cy as 
139; Wright v. Jennings, UTS) (Chae 
277; Woodward v. Woodward, 19 S. C. 
Eq. 23. (3) The courts are to be al- 
lowed some discretion in applying 
the rule in extreme cases of the age 
or youth of the widow. Douglass v. 


MecDill, supra; Wright v. Jennings, 
supra, Contra Stewart v. Pearson, 
48. C. 4. (4) An assessment of one 


third of the value of the fee instead 
of one third of its value during her 
natural life is excessive. Heyward 
Va, ‘Cuthbert)7bSw Cia. 4825 (>) eeEhe 
rule which substitutes the value of 
seven years purchase, or one sixth of 
the fee simple in lieu of dower, was 
intended to operate prospectively 
only, and not to divest ascertained 
rights at the time of the assessment, 
as where the widow had survived, 
and the dower had been withheld for 
a longer time. Where the land was 
aliened during the coverture, the wid- 
ow is entitled to the annual interest 
of one third of the purchase money, 
from the death of her husband up 
to the time of the assessment; and 
to complete the measure of her re- 
muneration, it ought to be continued 
during her life. When it is practica- 
ble, nothing shert of this will satisfy 
the law, it is only in those cases 
where it is impracticable that a sum 
in gross ought to be _ substituted. 
Payne v. Payne, 13 S. C. Eq. 124. (6) 
In case the lands are not sold, the 
value of the land at the time of the 
husband’s death with interest from 
that date is the value on which to 
assess the dower. Jefferies v. Allen, 
$4°(8.'C.9189, 138 SE) 365: ~C7) If the 
lands are sold, the test of their value 
is the price actually realized on the 
sale. Geiger ViiGeigenk bit sytGe bans 
35 SH 1031.’ (8) The amount paya- 
ble for the purpose of paying off en- 
cumbrances on the land, if any, is 
to be deducted. Geiger v. Geiger, su- 
pra; Stoppelbein v. Shulte, 19 S. CG. 
L. 200. (9) Interest is allowed on 
the sum assessed from the time the 
return is confirmed until the money 
is paid. Woodward vy. Woodward, 19 
SiC Hgai23. 

94. Ala.—Jenks v. Terrell, 73 Ala. 
238; Johnson vy. Elliott, 12 Ala. 112. 

Me.—Haugh v. Peirce, 97 Me. 281, 
54 A 727. 

Md.—Shipley v. Mercantile Trust 
Co., 102 Md. 649, 62 A 814. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of an estate held in joint tenancy or tenancy in com- 
mon in partition proceedings, does not give it juris- 
diction to order the sale of an estate in which a 
widow has a right of dower and provide a compen- 
sation for the widow in money in lieu of dower out 
of the proceeds, since she is neither a joint tenant, a 
coparcener, nor a tenant in common.®> Nor can a 
widow, merely on her right to dower, maintain a bill 
to sell the heirs’ fee simple and get money from 
its sale in lieu of dower in kind; a decree of sale 
in such ease is not merely erroneous but void, and 
confers no title.°* So it is not proper to fix the 
value of the dower right in cash and requiré the 
owner of the land to pay it or submit to a sale of 
the land.®? 

[§ 391] b. Under Statutory Provisions. In a 
number of jurisdictions statutes varying somewhat 
in their terms make provision for the sale of lands 
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[§ 392] 7. Sums Payable in Lieu of Dower as a 
Charge on Land. Ordinarily by provision of statute, 
or by direction of the decree awarding money in lieu 
of dower, the sum payable is made a charge on the 
lands.°? And where a charge is created upon the 
land by express mandate of a statute, if a recog- 
nizance bond or other security is required by order 
of court, or voluntarily given by the party, it is 
merely an additional and collateral security aid 
does not extinguish the lien created by the stat- 
ute.1 No order of court is necessary to establish 
the charge upon the land under a statute of this 
character.2. The charge on the land is merely a lien 
and not an estate,® although there is some authority 
to the contrary. Where land charged with a dower 
interest is sold after the widow’s death under an or- 
der of the orphans’ court for the payment of the 
debts of a terre-tenant, the lien of such unpaid 


for the purpose of assigning dower.°® 


Va.—Wilson v. Branch, 77 Va. 65, 
46 AmR 709; White v. White, 16 
Gratt. (57 Va.) 264, 80 AmD 706. 

W. Va.—Hull v. Hull, 26 W. Va. 1. 

But see Pike v. Underhill, 24 Ark. 
124 (holding that it was improper in 
assigning the widow her dower to 
lessen its value by causing it to be 
scattered in incorsiderable bodies 
over a great many tracts of wild 
jJand). For rule in this state under 
special statutory provisions see in- 
fra § 391 note 98 [a]. 

95. White v. White, 16 Gratt. (57 
Va.) 264, 8 AmD 706. 

96. Conrad v. Crouch, 68 W. Va. 
378, 69 SE 888 (holding that this is 
so notwithstanding the insufficiency 
of the personal assets to pay the 
debts of the estate, or that the inter- 
est of the infant heirs would be pro- 
moted by a sale); Hoback v. Miller, 
44 W. Va. 635, 29 SE 1014. 


97. Lee v. James, 81 Ky. 443, 5 
Kyl 492, 

98. See statutory provisions, 

[a] Arkansas.—(1) A statute of 


this state (Kirby Dig. § 2707) pro- 
vides that in proceedings to allot 
dower, where it appears that dower 
eannot be allotted out of the real 
estate without great prejudice to the 
widow or heirs, and that it will be 
most to the interest of such parties 
that the real estate be sold, the court 
may decree a sale thereof, free from 
such dower, and that such portion 
of the proceeds may be paid to the 
widow in lieu thereof, or her interest 
therein, secured as the court may 
deem equitable. It is held that the 
design of the statute is to prevent 
a denial of the widow’s enjoyment of 
her dower because it cannot be set 
aside to her, and authorizes a sale 
where the estate cannot be divided 
without prejudice, but does not au- 
thorize the sale of a part of the es- 
tate for the purpose of paying to the 
widow the value of her dower inter- 
est, ascertained without reference to 
the amount of the proceeds of the 
sale. Johnson v. Johnson, 92 Ark. 
292, 122 SW 656. (2) The mere fact 
that it would be to the best interest 
of the widow and heirs to sell the 
land and divide the proceeds instead 
of dividing the land itself, and allot- 
ting to the widow her proportionate 
share, is no ground for the sale of 
the land and division of the proceeds 
under the statute. Johnson v. John- 
son, supra. (3) Evidence held insuf- 
ficient to support a finding that the 
Jand could not be divided without 
prejudice to the widow and heirs see 
Johnson y. Johnson, supra. 

[b] Kentucky.—Civ. Code Pract. 
§ 490 provides that a vested estate 
owned jointly may be sold by a court 
of equity, although one of the par- 
ties is an infant, if the property can- 
not be divided without materially im- 
pairing its value, or the value of 
Plaintiff's interest therein. Section 


495, as amended by the act of March 
17, 1902 (L. [1902] e¢ 18), provides 
that, if a woman has a vested or 
contingent right of dower in the land 
sought to be sold under § 490, she 
shall be made a party to the action 
for a sale, and the court may, with 
or without her consent, order a sale 
free from her right, and shall provide 
for reasonable compensation for her 
out of the proceeds. It was held 
that the court having so provided 
compensation to the infant wife of 
one of the joint owners for her in- 
choate right of dower in his share of 
the land, it was not ground for ex- 
ception by her to the sale that the 
land was divisible without materially 
impairing its value. Finney v. Fin- 
ney, 144 Ky. 114, 138 SW 257. 

[ec] New York.—(1) It is provid- 
ed by statute in New York that by 
the consent of the widow and upon 
the application of a party interested 
in the land, the whole or a portion 
thereof may be sold and the proceeds 
distributed according to the respec- 
tive interests of the parties, where 
it appears that the land cannot be 
divided without injuring the inter- 
ests of the parties. Under the stat- 
ute it is not enough that the inter- 
ests of one of the parties interested 
would be injured by a partition. A 
sale is only permissible where the 
“interests of the parties’? would be 
injured. O‘Dougherty v. Remington 
Paper Co., 42 Hun 192, 195. (2) The 
fact that there is a default to a pe- 
tition for dower does not dispense 
with the necessity of proof of the 
fact that admeasurement of dower 
eannot be had without injuring the 
interests of the parties interested. 
Dwyer v. Dwyer, 13 AbbPrNS 269. 
(3) Where commissioners appointed 
to partition land among a widow and 
heirs determine that the portion set 
apart for the widow’s dower can- 
not be actually partitioned without 
injury to the parties entitled in re- 
mainder, it is their duty to report the 
determination to the court, and it is 
then the duty of the court to order a 
sale of that part of the premises 
subject to the life estate of the 
widow. Post v. Post, 65 Barb. 192. 
(4) Where the title to land sold in 
an action to admeasure dower was 
not free from uncertainty so that 
the purchaser was not obliged to 
take it, upon motion being denied 
to compel the completion of the sale, 
the purchaser should have returned 
to him the sum paid on account of 
the purchase, but not the auction- 
eer’s fee or the expense of examin- 
ing title, as the referee, to whom the 
title was referred for examination, 
should not be required to pay any 
more than he is shown, or presumed, 
to have received. Smith v. Doe, 111 
NYS, 525. 

{d] Ohio.—In an action for the 
assignment of dower, under Rey. St. 


dower interest is discharged.® 


But the lien of ac- 


§ 5714a, providing for paying in cash 
the value of a dower interest in un- 
improved land, the court is not re- 
quired to order the land sold and to 
assign dower in the proceeds, but 
may have the lands appraised, and, 
after having ascertained their fair 
value, may fix the amount of the dow- 
er, and order the sale of so much of 
the land as is necessary to realize 
that amount. Russell v. Russell, 16 
Oh. Cir. Ct. 46, 8 Oh. Cir. Dec. 665. 
Roe Ala.—Wood v. Morgan, 56 Ala. 

Ill.—-Islein v. Klein, 276 Ill. 520, 
114 NE 1028. 

Me.—Skolfield v. Skolfield, 88 Me. 
258,34 A 27. 

N. Y.—Conlon v. Kelly, 199 N. Y. 
43, 92 NE 109. 


Valen meet 2 v. Peters; 25 °Oh. St. 
Pa.—Gannon Ve \Widinan,.. 3) ePa. 
Dist. 835. 


Compare Williamson v. Gasque, 24 
S. C. 100 (holding that, where a sum 
of money is assessed in lieu of dow- 
er, it does not constitute a specific 
lien on the land). 

fa] In nature of rent charge.— 
Where the Widow has her one third 
of the interest of the money on the 
valuation of her deceased husband’s 
real estate decreed to her, it is in the 
nature of a rent charge. Mansell’s 
Est., 1 Pars. Eq. Cas. (Pa.) 367. 

[b] On failure to pay the interest 
or allowance as directed by the court 
after an election by the widow to 
receive such payment in lieu of dow- 
er, she is entitled to have her dower 
assigned as if she had never made 
such an election. Dickenson v. Gray, 
100 Va. 526, 42 SE 298. 

1. Good v. Good, 7 Watts (Pa.) 
195; Medler v. Aulembach, 2 Penr. & 
W. (Pa.) 355; Smith v. Danielson, 45 
Pa. Super. 125. 

2. Kiine v. Bowman, 19 Pa. 245 
Smith v. Danielson, 45 Pa. Super. 125. 

Ss. Whittemore v. Sloat, 9 HowPr 
CNB) Seoahis 

[a] Such a charge must be recov- 
ered in an action thereon, and not by 
an ex parte proceeding. In re Hy- 
barts, 129 N.C. 130, 39 SE 779. 

4. Avery v. Nieman, 9 OhS&CP 
650, 7 OhHNP 46 (holding that dow- 
er assigned in a fixed sum payable 
out of net rents continues to be a 
freehold estate, and the owners of 
the property in which such dower es- 
tate exists are personally liable for 
its payment). And see Tuite v. Mil- 
ler, 1 Oh. Dec. (Reprint) 247, 5 West 
LJ 413 (holding that an assignment 
of dower by a certain share of the 
rents and profits made a charge on 
the land is equivalent to an actual 
eviction of one third of the land by 
an assignment by metes and bounds, 
and putting the widow in posses- 
sion). 

5; Grove’s: App,, 103 - Pay 662 
Sheaffer’s Hst.,.6 Pa. Co. 147. 
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cruing interest not due at’ the time of the sheriff’s 
sale is not discharged thereby. Where a widow’s 
dower has been charged on land in partition pro- 
ceedings, and subsequently the widow acquired a fee 
in a portion of the land and thereafter conveys by a 
general warranty deed with covenant against encum- 
brances the coal under such portion, the grantee of 
the coal after the death of the widow cannot be 
called upon to contribute to the portion of the 
dower fund charged upon the land to which the 
widow has acquired a fee until the surface which 
had passed to devisees under the widow’s will has 
been exhausted.” 

[§ 393] 8. Assignment of Dower in Mines, 
Quarries, and Wells. Where mines are situated on 
the lands of the husband, and they have been opened 
and operated during his lifetime, the annual value 
of the open mines therein must be estimated, as a 
part of the value of the estates of which the widow 
is dowable, but it is not absolutely necessary to as- 
sign to her any open mines themselves or any por- 
tions of them.® The third part in value to be as- 
signed may consist wholly of lands set out by metes 
and bounds,!®° and containing none of the open 
mines;! or any of the mines themselves may be in- 
cluded in the assignment, such mines being specific- 
ally described if the particular lands in which they 
lie shall not also be assigned,!” but not necessarily to 
be so described, when “they are part of the land 
itself which is assigned;'? or the enjoyment and 
perception of the profits may be divided,'* as by 
directing a separate alternate enjoyment of the 
whole at short periods proportioned to the rights 
each party has in the subject, or by giving the widow 
a proportionate share of the profits.1° 

Leased mines. A just and proper method of as- 
signing dower in mines owned by the husband and 
operated at the time of his death by lessees is to as- 
sign to the widow one third of the proceeds derived 
from the mines.1° Where a widow is assigned dower 
in land subject to a mining lease given by her hus- 


6. Tospon v. Sipe, 116 Pa. 588, 11 | riods, 
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or by her proportion of the 
profits, since the property is incapa- 22. 
ble of a beneficial severance by metes 23. 
Stoughton v. Leigh, 1 


band and herself, which provides that the lessee 
shall pay annually a designated amount per acre 
until it opens mines on the land, and shallthen pay a 
certain royalty, the widow is entitled to all pay- 
ments falling due after her dower is assigned, al- 
though the mines have not been opened at that 
time.17 

[§ 394] K. Return or Report as to Assignment 
—1l. In General, The sheriff, commissioners, or 
other officers designated to make an assignment or 
admeasurement are required to make a return or 
report of their proceedings to the court,’* at the 
time required by the statute, or by the order, judg- 
ment, or decree directing the assignment or admeas- 
urement to be made,!® and a failure to do so ren- 
ders the return ineffectual.2? The report should 
show on its face that the commissioners! possessed 
the requisite qualifications to act as such,?! and that 
all statutory requirements have been complied with, 
as that the commissioners before entering upon the 
performance of their duties took the oath prescribed 
by law.?? It should properly be signed by all the 
commissioners, but a majority may act, and if signed 
by a majority the report is valid.2* But it is not 
necessary that the report should be attested by the 
sheriff.2* There should be included a particular de- 
seription of the land admeasured and laid off to 
the widow.*® If a gross sum is awarded in lieu of 
dower, the report should specify the entire value of 
the land as well as the sum awarded.?® But failure 
to recite the value of a homestead set off to the 
widow is not fatal.?7 

[§ 395] 2. Confirmation, Vacation, or Correc- 
tion of Return or Report—a. Necessity of Confirma- 
tion. No title can be vested in the widow until the 
allotment of the commissioners has been confirmed 
by the court.’* But the assignment may become 
binding by consent and acquiescence of the parties 
without judicial confirmation.?® 

[§ 396] b. Notice of Application to Confirm. 
Where the order appointing the commissioners desig- 
not be sustained). 
See supra § 360. 


Burnham vy. Porter, 24 N. H. 
570; Irwin v. Brooks, 19 S. C. 96. 
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A 873; Luther v. Wagner, 107 Pa. 
343. 

7. Higinbotham’s Est., 51 Pa. Su-|and bounds. 
per. 458. 


8. In what mines widow is dowa- 
ble see supra § 39. 

9. Coates v. Cheever, 1 Cow. (N. 
Y.) 460; Stoughton v. Leigh, 1 Taunt. 
402, 127 Reprint 889. 

10. Coates v. Cheever, 1 Cow. 
OM IEDe Vs a OCLInt eS Goel enn. 
Ts 360; Stoughton v. 
Leigh, 1 Taunt. 402; 127 Reprint 889. 

11. Coates v. Cheever, 1 Cow. (N. 
Y.) 460; Stoughton v. Leigh, 1 Taunt. 
402, 127 Reprint 889. 

12. Coates v. Cheever, 1' Cow. (N. 
Y.) 460; Stoughton v. Leigh, 1 Taunt. 
402, 127 Reprint 889. 

13. Coates v. Cheever, 1 Cow. (N. 
Y.) 460; Stoughton v. Leigh, 1 Taunt. 
402, 127 Reprint 889. 

14. Coates v. Cheever, 1 Cow. (N. 
Y.) 460; Clift v. Clift, 87 Tenn. 17, 9 
SW 198, 360; Stoughton vy. Leigh, 1 
Taunt. 402, 127 Reprint 889. 

[a] Dower in clay banks may be 
assigned by giving a share of the 
profits, instead of by metes and 
bounds. Rockwell v. Morgan, 13 N. J. 
Eq. 384. 

15. Coates v. Cheever, 1 Cow. (N. 
Y.) 460. 

{a] Mines in lands of third per- 
son.— Where a widow is dowable of 
mines which the husband had in the 
lands of other persons, she is to be 
endowed in a special manner, as by 
a proportionate, separate, alternate 
enjoyment of the whole for short pe- 


Taunt. 402, 127 Reprint 889. 

16. Hendrix v. McBeth, 61 Ind. 
473, 28 AmR 680; Clift v. Clift, 87 
Tenn. 17, 9 SW 198, 360. 

17. Priddy v. Griffith, 150 Ill. 560, 
37 NE 999, 41 AmSR 397. 


18. Austin v. Austin, 50 Me. 74, 79 
AmD 597. 
{a] Construction of report.—The 


report of commissioner in partition 
and decree held to award title in fee 
to certain real estate to the widow, 
by agreement, in place of her life es- 
tate in an undivided quarter of all 
decedent’s lands under Comp. L. 
(1876) § 703. Shaw v. Hays, 47 
Utah 147 151) P3387. 
meres Osborn v. Rogers, 19 N. J. Eq. 
[a] The filing of the report before 
the day naired for the report to be 
made in the order of appointment is 
not an irregularity avoiding subse- 
quent proceedings, where no proceed- 
ings are had on the report prior to 
the day named for it to be made. 
namie v. Board, 4 AbbPr (N. Y.) 


20. Austin v. Austin, 50 Me, 741, 
79 AmD 577. 
21. Christopher v. Christopher, 92 


Tenn. 408, 21 SW 890 (holding, how- 
ever, that where commissioners are 
appointed by consent, an exception 
that the report does not show that 
they were freeholders and in no wise 
related to the parties in interest will 


And see Stewart v. Blease, 5 S. C. 433 
(holding that a return by a majority 
of commissioners in dower, assessing 
a sum of money to be paid in lieu 
of dower, must stand unless fraud or 
error of law or fact is shown, and 
this although the minority dissent in 
writing). 

24. Brickhouse v. Sutton, 99 N. C. 
103, 5 SE 380, 6 AmSR 497. 

25. See supra § 380. 

[a] Surplusage in description.— 
The fact that the report of the com- 
missioners appointed to assign dower 
contained two words in the descrip- 
tion of the premises which were 
clearly surplusage did not render 
the proceeding void and subject to 
collateral attack. Nichols v. Cald- 
well, 275 Ill. 520, 114 NE 278. 

Rin McCreary v. Cloud, 18 S. C. I... 

27. Christopher v. Christopher, 92 
Tenn. 408, 21 SW 890. 

28. Austin v. Willis, 90 Ala. 421, 
8 S 94; Turbeville v. Flowers, 27 S. fon 
331, 3 SE 542. 

[a] Sufficiency of confirmation.—. 
The acceptance of a return by a pro- 
bate court and its subsequent entry 
upon the records are equivalent to a 
confirmation, without a formal order 
of confirmation. Serry vy. Curry, 26 
Nebr. 353, 42 NW 97. 

29. Hickman v. Irvine, 3 Dana 
(Ky.) 121; Austin vy. Austin, 50 Me. 
74, 79 AmD 597. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nates the day when the report shall be made, it 
operates as an adjournment or continuance of the 
proceedings, and confirmation may be had on mo- 
tion. of either party without notice to the other.®° 
And even when the order does not state the time 
when the report shall be made, it has been held that 
in summary proceedings notice is unnecessary.*! 
The remedy for any injury is by motion to set 
aside the confirmation.?? 

[§ 397] c¢. Objections to Confirmation. Objec- 
tions should be raised if at all when the return or 
report is made to the court,** and unless objected 
to by the parties in interest will be conclusive upon 
them.** They may be raised by the husband’s heirs 
at law,°> by devisees occupying the lands assigned 
as dower,°® by. executors or administrators,?* or by 
creditors.*® Objections to the return containing a 
mere general allegation of a foreign divorce between 
demandant and decedent, without stating anything 
as to the ground thereof, or the nature of the ser- 
vice or jurisdiction of the court over the parties, are 
insufficient and subject to special demurrer.*® 

[§ 398] d. Vacating or Correcting Report—(1) 
In General. The report of commissioners appointed 
to allot dower should be approved unless there is 
some reason for disturbing their action.t° Neverthe- 
less, it remains under the control of the court. It 
is intended to satisfy its judicial discretion and con- 
science, and on ex parte affidavits showing error or 
injustice the court may refuse to confirm it, and 
may order a reference to a master for further evi- 
dence,*! or may recommit the report,*? or set it 
aside,#? and order a new trial.44 After the appoint- 
ment of new commissioners the report made by the 
former commissioners is void and cannot be ren- 
dered valid by any order of the court.*® After a 
return has been received, confirmed, and ordered to 
be recorded, it cannot be set aside.*® 

[§ 399] (2) Grounds. The return of report of 
commissioners may be set aside where it is too small, 
or unreasonably large,** but not where the.excess is 


title had passed). 
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trifling.48 The assignment has been corrected with- 
out setting aside the report.49 A return or report 
may be set aside where by mistake it sets apart 
lands not embraced in the bill;®° where the commis- 
sioners have been guilty of fraud and partiality ;°* 
where the report was not made within the required 
time ;>? where the commissioners who acted were not 
appointed ;°* where they assigned the property in 
fee;°* where the admeasurement of dower was with- 
out notice to the heir and in his absence,°*> or where 
the commissioners allotted one third of an estate in 
which the husband had but an undivided one half 
interest.°° If in the opinion of the court injustice 
will result from a confirmation of the report, it may 
be set aside, although the grounds are not such as 
would have entitled the parties in interest to such 
relief as a matter of right.®? 

[§ 400] (3) Hearing. The trial court may de- 
termine the correctness or legality of the report in 
whatever manner is satisfactory to it. If written 
exceptions are filed and overruled, that does not in- 
jure either party, because the court can overrule 
the written objections and still reject the report on 
grounds not mentioned in such objections.°> Affi- 
davits both for and against vacating a report may be 
heard.®® Under the practice in some jurisdictions 
copies of such affidavts must be served upon the op- 
posite parties.°° Oral testimony may be intro- 
duced.®t Where an award is regular on its face 
and shows a compliance with the order of the court, 
the commissioners will not be permitted to contradict 
their award on exceptions thereto.6* Where the ap- 
plicant opened the ease by proof to sustain the re- 
turn, and the contestant replied with proof attack- 
ing it, it is too late for the contestant to claim that 
he. has the right to open and conclude the argument 
before the jury.®* 

[§ 401] L. Final Judgment or Decree—l. In 
General. The judgment in an action at law is that 
plaintiff recover her seizin of a third part of the 
estate to hold to her in severalty by metes and 


13 S. C. Eq. 124 (holding that, where 


30. White v. Story, 2 Hill (N. Y.) 
543. 
31. Adams v. Barron, 13 Ala. 205; 
Henderson y. Chaires, 25 Fla. 26,6 S 
164; Beaty v. Hearst, 16 S. C. Eq. 31. 

32. Adams v. Barron, 13 Ala. 205. 

33. Chapman v. Schroeder, 10 Ga. 
321. 4 

{a] In Ontario, the motion, under 
rules 482, 483, should be made to a 
vacation judge. Where the report 
was filed on May 29 during the easter 
sittings of the court, a motion made 
within the first four days of the Mi- 
chaelmas sittings was too late. Giles 
v. Morrow, 4 Ont. 649. 

384. Gist v. Tongue, 10 S. C. L. 110. 

[a] A void assignment of dower 
made by commissioners duly appoint- 
ed by the court may become valid 
and obligatory upon the heirs, by the 
widow’s entry upon the lands as- 
signed, and by the heirs’ subsequent 
adoption and ratification of the com- 
missioners’ proceedings. Fowler v. 
Griffin, 5 N. Y. Super. 385. 

{b] Collateral attack.—An allot- 
ment to the widow in a proceeding 
for assignment of dower cannot be 
atiacked collaterally in a petition for 
partition, no motion therefor having 
been made in the dower proceeding. 
Dudley v. Tyson, 167 N. C. 67, 82 SE 
1025. 

35. Laney v. Stewart, 35 Ga. 251. 

36. In re Garrison, 15 N. J. Eq. 


37. Atwell v. Holliman, 39 Ga. 670 
(where it was held that this right 
was not affected by the fact that an 
executor had sold the lands subject 
to dower, where the terms of sale 
had not been complied with and no 


38. Carter v. Davis, 40 Ga. 300. 

39. Crumbley v. Brook, 135 Ga. 
723, 70 SH 655. 

40. Holmes v. Hopkins, 5 KyL 242, 
12 Ky? Op. 245; 

41. Gibson v. Marshall, 26 S. C. 


) 254. 
42. Skolfield v. Skolfield, 90 Me. 
571, 38 A 530. 
43. See cases infra § 399. 
. Sayres v. Ormsbee, 11 R. I. 


504. 

45. Smith v. Maxwell, 3 Litt. 
(Ky.) 471 

46. Holderman v. Holderman, 3 B. 


Mon. (Ky.) 532 

Te Tl. — Boyer v. Boyer,. 21 Ill. A. 
534. 

N. J.—Stengel’s Est., 88 N. J. Ea. 
315, 102 A 21; Pierson v. Hitchner, 25 
N. J. Ea. .129. 

N. C.—Welfare v. Welfare, 108 N. 
GC. 272; 12 SE 1025;—Stiner v., Caw- 
thorn, 20 N. C. 501; Bagles v. Eagles, 
Baie pA Gh alice 
Bae I.—Sayres v. Ormsbee, 11 R. I. 

4 

S. C.—Heyward v. Cuthbert, 5 S.C. 
L. 482; Hawkins vy. Hall, 2 8. (ORIG Dy 
449. Compare Lessne y. Russell, TSS 
Cc. L. 459 (holding that, where the 
commissioners have been guilty of 
no misbehavior and have proceeded 
in conformity with correct principles, 
their return will ordinarily be con- 
firmed by the court, although the 
sum awarded may appear excessive). 

48. McKibbon v. Folds, 38 Ga. 235. 

49. Douglass v. McDill, 28 S, C. L. 
139 (holding that an excessive allot- 
ment may be cured by filing a re- 
lease of the excess); Payne v. Payne, 


commissioners are appointed by the 
court to make an assessment of the 
widow’s interest in the estate of her 
husband, the court has power to cor- 
rect the assessment made). And see 
Fitzhugh v. Foote, 3 Call (7 Va.) 13 
holding that an assignment of dower 
in lands by order of court by motion 
only and without any suit for that 
purpose willnot be set aside after a 
great length of time, but the inequal- 
ities and excess only corrected). 
Pete Brokaw v. McDougall, 20 Fla. 

51. Hoby v. Hoby, 1 Vern. Ch. 218, 
23 Reprint 425. 
ieee Osborn v. Rogers, 19 N. J. Eq. 
bee Osborn v. Rogers, 19 N. J. Eq. 
dept Wilhelm v. Wilhelm, 4 Md. Ch. 

55. Ross v. Ross, 72 W. Va. 640, 
78 SE 789. 

56. Osborn v. Rogers, 19 N. J. Eq. 


57. Irwin v. Brooks, 19 S. C. 96. 

58. Moran v. Stewart, 246 Mo. 462, 
151 SW 439. 

59. Welfare v. Welfare, 108 N. C. 
272, 12 SE 1025: Stewart v. Blease, 5 
S.Cae 433s) Beaty Vv. Hearst, 16eSa.Cz 
ADe. Sials 

60. In re Shaw, 1 Cow. (N. Y.) 

61. Stewart v. Blease, 5 S. C. 433. 

62. Harre V.. Karr 23) Ane bes 
Tomlinson Pet., 9 Del. Ch. 446, 81 A 
468, 585. But see McCormick v, Tay- 
lor, 5 Ind. 436 (holding that com- 
missioners are competent witnesses). 

68. McKibben v. Folds, 38 Ga. 235. 


590 =o Ce el 
bounds for the term of her natural life, and also 
damages for detention of dower in certain ‘cases."* 
Ordinarily the judgment for dower was against the 
tenant of the freehold only, and the interests of 
other parties in possession were not adjudicated, but 
in some cases the judgment reserved the rights of re- 
versioners and lessees.®® The rights of other persons 
not parties to the suit were determined in subse- 
quent proceedings in equity or by ejectment.®® The 
award of lands by metes and bounds being founded 
on the common law, and an award of damages on 
the statute of Merton, they are separate and distinct 
parts of the same judgment; and the award of land 
may be affirmed and that of damages reversed,’ or 
released by the court,®® or by demandant,®® or 
treated as surplusage if erroneous.’° The fact that 
she claims absolutely under a subsequently found 
deed, the property out of which dower was assigned, 
does not justify a refusal to pay to the widow the 
rents and profits according to the judgment.”+ 

[§ 402] 2. Sufficiency, Requisites, Construction, 
and Effect. The judgment should be based upon the 
return or report of the commissioners,’? but should 
not include matters not in issue in the proceedings.7* 
A description of the lands set off with no specifica- 
tion of quantity is insufficient.** If damages are 
awarded, a statement of amount, to be paid by each 
defendant should be made.’® An order confirming a 
report of commissioners assigning dower is not tinal 
where damages remain to be assessed; the case is 
not disposed of until such damages are assessed and 
a decree entered accordingly.‘® When dower is as- 
signed out of the net rents, issues, and profits of the 
land, the decree should not be against the heirs or 
their representatives or assigns for the payment of 
such dower,’? but should be that the widow is en- 
titled to receive in her own right one third of the 
rents, issues, and profits arising from the premises 
as a tenant in common with the heirs of the fee.’* 
On the other hand, where the method adopted is by 
ascertaining at the outset the yearly value of the 
widow’s dower interest in the premises and then di- 
recting the payment of such sum to her each year 
during her natural life in lieu of dower, the decree 
may be made to run against the heirs and their 


64, Dennis v. Dennis, 2 Saund. Wis 
328, 85 Reprint 1126. 

{a] Where the judgment is against 72. 
several tenants in common, it must]! (N. Y.) 352. 
be for “three parts to be divided,” 73. 
and not as in a case against one ten- 
ant where the judgment must be “in 74. 
severalty by meets and_ bounds.” 75. 
Glefold v. Carr, Brownl. & G. 127, 
123 Reprint 708. 

65. Park Dower p 299. 


for years may have the judgment 
provide that the writ of seizin be 
stayed until the end of his term. 
Whitley v. Best, Noy 65, 74 Reprint 


78. Klein. v. 


DOWER 


Conlon vy. Kelly, 137 App. Div. 
277, 121 NYS, 1084. 
MeIntyre v. 


Falls v. Wright, 55 Ark. 562, 

18 SW 1044, 29 AmSR 74. 

Meyer v. Pfeiffer, 50 Ill, 485. 

Reeves v. Reeves, 54 Ill. 332. 
76.° Rannels v. Washington Univ., 

96 Mo. 226, 9 SW 569. 

77. Klein vy. Klein, 276 Ill. 520, 114 88. 
{a] A tenant having a prior term|NE 1028; Heisen v. Heisen, 145 I11. 
658, 34 NE 597, 21 LRA 434 89. 
Klein, 
114 NE 1028: Heisen vy. Heisen, 145 [a] 
Ill. 658, 34 NE 597, 21 LRA 434. 
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representatives and assigns,’® and its payment made 
a lien upon the real estate upon which it is charged.*° 


If the yearly value of the dower in indivisible city 


lots is assessed, the amount should be apportioned 
ratably among defendants and a separate decree 
entered against each for his share.8t A provision 
in a judgment awarding to a widow a “‘life use’’ 
of an interest in certain property in controversy in- 
stead of a right of dower therein was improper, the 
life use not being the same as a dower interest, 
prior to assignment of dower.8? A decree awarding 
dower and authorizing a person entitled to part of 
the land subject thereto to pay the value of the 
dower only required him to surrender his propor- 
tion of the land or pay his proportion of the 
dower.** A judgment or decree confirming a report 
of commissioners is conclusive unless appealed 
from,** or unless exceptions are taken thereto.*® 
The right of dower is conclusively determined by a 
final judgment rendered by a court of competent 
jurisdiction, and becomes res judicata.*® The final 
judgment may be construed in connection with the 
interlocutory judgment.®* 

[§ 403] 3. Amendment,.® Errors in entering 
up a judgment may be cured by amendment;*® and 
a judgment in the widow’s favor may be amended 
by setting off against the costs awarded her the 
costs of a reference in which her claim for damages 
was disallowed.°° But after final judgment the 
court cannot alter it as to the sum directed to be 
paid the widow.®! Where a decree assigning dower 
limits the estate to the widow’s life or widowhood, 
the lhmitation to her widowhood is void as unauthor- 
ized by law, and cannot be enforced, and therefore 
the decree needs no correction in that regard.°? 

[§ 404] 4. Execution of Writ. Where the judg- 
ment directs that lands be set off to the use of the 
widow for her natural life, a writ may issue to 
the sheriff directing that the widow be placed in 
possession of such lands.°? The writ should issue 
only for the part of land set off as dower by the 
report, and it is error to award a writ for the whole 
tract.°* Where the common-law practice prevails, 
the writ of seizin issues upon the determination of 
the right of the widow to her dower, and the sheriff 


ceedings, and commissioners appoint- 
ed to make the allotment, it cannot 
fairly be understood, from a subse- 
quent judgment confirming the com- 


Clark, 43 Hun 


land adjudged to the plaintiff, that 
the land was intended to be adjudged 
to her save as dower, although it be 
not stated in_ the second judgment 
that it is adjudged to her as dower). 

Amendment of judgments gen- 
erally see Judgments [23 Cyc 859]. 

. Dowery v. Teneyck, 3 N. J. L. 
276 Ill. 520, | 1023. 

Amendment after default of 
defendant.—Where a surviving ten- 


1033. : 79, Klein v. Klein, 276 Ill. 520, |ant in common has been made a par- 
66. Booth v. Lindsey, 2 Ld. Raym.|114 NE 1028. ty to an action for dower by his co- 
1292, 92 Reprint 347. 80. Klein v., Klein, 276 Ill. 520,/tenant’s widow, and the complaint 


67. Layton v. Butler, 4 Del. 507;|114 NE 1028. 
Hammond v. Higgins, 2 Harr. & J. 
(Md.) 443; Walker v. Nevil, 1 Leon. | 223. 


does not show that his interest will 
be affected, his failure to appear un- 
til after judgment is not ground for 


missioner’s report and describing the’ 


56, 74 Reprint 85; Park Dower p 308. 

68. Park Dower p 308; Butler v. 
Ayres, 1 Leon. 92, 74 Reprint 85. 

69. Barnett v. Barnett, 16 Serg. 
Some (CP a.) Ol: 

70. Shirtz v. Shirtz, 5 Watts (Pa.) 
255. And see Taylor v. Brodrick, 1 
Dana (Ky.) 345 (holding that, if the 
eourt improperly issues a writ of 
seizin and also a writ of inquiry of 
damages in a case where damages 
cannot be recovered, the judgment 
for dower will be sustained). 


82. Humphrey y. Gerard, 84 Conn, 
216, °79 A 57. 

83. Gibson v. Gibson, 93 S. C. 385, 
76 SE 980. 

84. Asbill v. Asbill, 24 S. C. 355. 

85. Moran vy. Stewart, 246 Mo. 462, 
151 SW 439. 

86. Wyatt v. Wilhite, 192 Mo. A. 
551, 183 SW 1107. 

87. Bell v. Coleman, 6 KyL 1746 
(holding that, where it was adjudged 
that plaintiff was entitled to “dower 
in the land’ described in the pro- 


a refusal to modify a judgment for 
the sale of his interest. Card v. 
Pudney, 42 App. Div. 405,59 NYS 278. 


90. Swift v. Swift, 88 Hun 551, 
34 NYS 852. 

91. McIntyre v. Clark, 43 Hun 
CNSeYR) 6352; 


92. Davison v. Davison, 207 Mo. 
702, 106 SW 1. 

93, Agnew v. Fults, 119 Ill. 296, 
10 NE 667. 

94 Reineman v. Larkin, 222 Mo. 
156, 123, SW 307. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or commissioners are required to set off the lands 
by metes and bounds and deliver possession thereof 
to the widow.®® Scire facias lies to obtain a writ 
of seizin of dower, where judgment has been ren- 
dered and the time for issuing such writ has ex- 
pired.2®> After the death of the tenant in an action 
of dower after judgment has been rendered for the 
demandant, a writ of seizin of dower cannot be 
sued out and served by the sheriff.9" 

[§ 405] M. Costs and Fees—l. In General. 
The rule in England,** and in some states in this 
country, and in Ontario, is that a widow must pay 
her own costs if she obtains judgment for dower 
alone, without damages for its detention, but if she 
obtains judgment for damages also she will be en- 
titled to costs.°® In other jurisdictions costs are al- 
lowed to follow the judgment as in other cases.? 
In equity, in accordance with the general rule gov- 
erning costs in equity,” the allowance of costs is in 
the diseretion of the court, and may be apportioned 
among all the parties according to their interests,° 
or may be taxed in favor of or against any of them, 
according to their conduct and the circumstances of 
the ecase.* Thus where defendants refused to assign 

95. Benner v. Evans, 3 Penr. & W. 


(Pa.) 454; Gannon v. Wildman, 3 Pa. 
Dist. 835, 15 Pa. Co. 474. 
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remedy in a court of equity, 
withstanding the passing of a stat- 
ute creating a new remedy, 


[19C.J3.] 591 


dower or have delayed the proceeding by feigned is- 
sues, the widow is allowed costs. On the other hand 
the widow is not entitled to costs where no obstacle 
has been thrown in her way in the recovery of 
dower;® where she set up pretensions that were not 
well founded;* or where she did not demand her 
dower and claimed in her bill more than she was. 
entitled to. These rules of course are subject 
to any existing statutory regulation of the sub- 
ject.® 

[§ 406] 2. Statutory Provisions. In a number 
of states special provisions are made by statute or 
rule of court for awarding costs either for or 
against the widow, and providing for the payment 
of the expenses of the admeasurement of dower. 
The statutes differ in subject matter and effect.1° 

[§ 407] 3. Attorney’s Fees. As in actions gen- 
erally,"! attorneys’ fees are not taxable as costs un- 
less there is statutory authority for so doing? A 
statute that defendant shall be required to pay all 
costs in case of resistance, where dower is recovered, 
does not include attorney’s fees.12 And a statute 
providing that ‘‘the court, having regard to the in- 


terests of the parties, and the benefit each may de- 
not- | of dower for a certain length of time, 
unexpired at the time suit was 


which | brought, constitutes a resistance to 


{a] The return of a sheriff that 
dower has been set forth on a writ 
of seizin of dower by three disinter- 
ested freeholders as required by law 
is conclusive. Estabrook vy. Hepgood, 
10 Mass. 313. ; 

96. Walker v. Gilman, 45 Me. 28; 
Shaw v.-Boyd, 12 Pa. 215. 

97. Hildreth v. Thompson, 16 
Mass. 191. : 

98. Dennis v. Dennis, 2 Saund. 328, 

Reprint 1126; Park Dower p 310. 
99. Ala.—Beavers v. Smith, 11 
Ala. 20. 
Ky.—Waters v. Gooch, 6 J. J. 
Marsh. 586, 22 AmD 108. 

N. J.—Martin v. Martin, 14 N. J. L. 
125; Sheppard v. Wardell, 1 N. J. L. 
516; Fisher v. Morgan, 1N. J. L. 147. 

Pa.—Benner v. Evans, 3 Penr. & W. 
454; Sharp v. Pettit, 4 Dall. 212, 1 
lh. ed. 805; Seaton v.~ Jamison, 7 
Watts 523. 

Ont.—Malone v. Malone, 17 Ont. 
101 


1. Keefer v. Young, 2 Harr. & J. 
(Md.) 53; Vance v. Becknall, 17 S. C. 
L. 140; Smith v. Paysenger, 9 S. C. L. 
59 


{a] Where judgment is confessed 
for the dower claimed and a writ of 
habere facias seisinam is issued, and 
dower is laid off, it is error on return 
of the writ to enter judgment in fa- 
vor of demandant and against de- 
fendant for nominal damages and 
costs. Hammond vy. Higgins, 2 Harr. 
& J. (Md.) 4438. 

2. See Costs §§ 22-40. 

3. Marshall v. Anderson, 1 B. 
Mon. (Ky.) 198; abel v. Tabele, 1 


Johns. Ch. (N. Y.) 45. 
4 Grove v.. Todd, 45 Md. 252; 
Church v. Church, 3 Sandf. Ch. (N. 


Y.) 434. 

{a] Half costs imposed.—Where 
previous to a sale of the husband’s 
Jand during his lifetime demandant 
assured the purchaser that she would 
not claim dower in the land, and aft- 
er her husband’s death brought suit 
to recover dower therein, a decree 
assigning such dower and imposing 
one-half costs en her was proper. 
Kelso’s App., 102 Pa. 7. 

5. Russell v. Austin, 1 Paige (N. 
Y.) 192; Swaine v. Perine, 5 Johns. 
Ch. (N. Y.) 482,9 -Am®D) 3183 Curtis 
v. Curtis, 2 Bro. Ch. 620, 29 Reprint 
342; Worgan v. Ryder, 1 Ves. & B. 
20, 35 Reprint 8. 

fa] In Ontario where defendant 
demurs rendering it necessary for 
plaintiff to appear by counsel and 
maintain her right to pursue her 

[19 C. J.—38] 


involved a question of some nicety, 
defendant was properly ordered to 
pay costs up to, and inclusive of, the 


hearing. Grieve v. Woodruff, 1 Ont. 
A. 617. 
6. Clements v. Moore, 11 Ala. 35; 


Beavers v. Smith, 11 Ala. 20; Grove 
v. Todd, 45 Md. 252; Hale v. James, 
6 Johns. Ch. (N. Y.) 258, 10 AmD 
328; Hazen vy. Thurber, 4 Johns. Ch. 
CN > oe) -36.04'5 Curtiss ve Curtis; Bro. 
Ch. 620, 29 Reprint 342; Bamford v. 
Bamford, 5 Hare 203, 26 EngCh 2038, 
67, Reprint 887; Worgan v. Ryder, 
2 Ves. & B. 20, 35 Reprint 8. 

7. Swaine v. Perine, 5 Johns. Ch. 
(N. Y.) 482, 9 AmD -318, 


8. Russell v. Austin, 1 Paige (N. 
SA), wee 

“9. See infra § 406. 

10. See cases infra this note. 

[a] In Delaware, under rule of 


court, costs are apportioned between 
the widow and the parties entitled 
to the residue. Houston v. Houston, 
16 Del. 270, 48 A 95. 

{b] In New York (1) an action 
for dower is an action to ‘“‘recover an 
interest in real estate,’ triable by a 
jury within Code Civ. Proc. § 3228, 
and plaintiff, if successful, is entitled 
to costs as of course. Everson v. Mc- 
Mullen, 45 Hun 578 [rev on other 
grounds 113 N. Y. 293, 21 NE 52, 10 


AmSR 445, 4 LRA 118]; Smith v. 
Smith, 6 Lans. (N. NG) Gulisjp 
Jones v. Emery, 1 NYCivProc 
338. (C2) SPAN Gs HEbISMRISia'SOn |p al= 


though the action was tried before 
a referee. Jones v. Emery, supra. (3) 
Where the costs in a proceeding for 
the sale of land to assign a widow’s 
dower were very large, and could 
have been granted only under Code 
Civ. Proc. § 1625, which makes §§ 
3253, 3254, referring to costs in par- 
tition, applicable to dower, the attor- 
neys will be presumed to have con- 
sented to the full amount of the stat- 
utory allowances; and hence, under 
§ 1624, the gross sum awarded in 
lieu of dower should be computed 
upon the net proceeds of the sale, for 
it cannot be supposed that the court 
in its discretion intended to charge 
the costs of the sale. against particu- 
lar interests. Woodbury v. Wood- 
bury, 144 App. Div. 680, 129 NYS 686 
[aff 205 N. Y. 551 mem, 98 NE 1119 


mem]. 

{c] In Ohio (1) an answer ina 
suit for assignment of dower, setting 
up an agreement by plaintiff with 
defendants whereby the latter should 
hold the premises without assignment 


| plication by 


plaintiff's right to assignment, with- 
in Rev. St. § 5718, providing that if 
resistance is made to the petition of 
the person claiming dower, and the 
court finds that such person is en- 
titled to dower, defendant shall be 
required to pay all costs of suit, 


otherwise, , that plaintiff shall pay 
one third of the costs. Watson v. 
Wiatson; (24) Oh} Cir. (Cte4249)) Liv On: 


Cir. Dec. 463. (2) Under the act of 
1831 two thirds of the cost on a peti- 
tion for dower were payable by the 
owner of the inheritance and one. 
third by the petitioner. U.S. Bank v. 
Dunseth, 10 Oh. 18. 

{d] In South Carolina a statute 
provided that the expenses that may 
be incurred in making admeasure- 
ment of dower shall be paid by the 
person or persons who shall claim 
the property or be in possession of 
the land. It was held that this stat- 
ute includes costs, and prevails in 
cases for admeasurement of dower 
as an exception -to the general pro- 
visions relating to costs found in 
the code. Fooshe v. Merriweather, 20: 
S.\G. s3%syirwin v.. Brooks, 19 (S.C 
96; Harshaw v. Davis, 32 S. C. L. 74. 

11. See Costs § 248. 

12, Klein v. Klein, 276 Ill. 520, 114 
NE 1028; La Framboise v. Grow, 56 
Ill. 197; Beeman v. Kitzman, 124 Iowa 
86, 99 NW 171; Aikman vy. Harsell, 5 
NYCivProc 93 [aff 98 N. Y. 186]. 

[a] In MDlinois (1) it was gener- 
ally the rule that when no defense 
was set up, the court could order the 
payment of a reasonable attorney’s 
fee. Reynolds v. McMillan, 63 Ill. 
46. (2) But, in proceedings not 
amicable for partition and the as- 
signment of dcwer, the attorney’s 
fees could not be taxed against the 
other party as costs. Strawn v. 
Strawn, 46 Ill, 412. (3) This rule ap- 
plied where the suit was begun as an 
amicable one, but afterward devel- 
oped into the ordinary case of ad- 
verse parties, at least so far as re- 
gards the services rendered after the 
suit partook of such nature. Lilly v. 
Shaw, 59 Ill. 72. (4) Provision of L. 
(1869) p 368, for allowance of a so- 
licitor’s fee in proceedings for as- 
signment of dower is repealed by im- 
the complete revision 


|and reénactment in Rev. St. (1874) ¢ 


106 §§ 1-40 of the entire act in rela- 
tion to dower with such provision 
omitted. Klein v. Klein, 276 Ill. 520, 
114 NE 1028. 

13. Watson v. Watson, 21 Oh. Cir. 
Ct. 249, 11 Oh, Cir. Dec. 463. 
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rive from a partition, and according to equity, shall 
tax the costs and expenses which accrue in the ac- 
tion, including reasonable counsel fees which shall 
be paid to plaintiff’s counsel,’’ cannot be construed 
to authorize payment of counsel fees to plaintiff in 
an ordinary action, for assignment of dower con- 


tested.14 


[§ 408] N. Appeal and Error—1. 
The general rules of practice pertaining to appeals 
and writs of error in civil cases are applicable to 
actions or proceedings for the recovery of dower.'® 
An appeal lies from any judgment or decree which 
finally determines and declares the rights of the 
parties to the suit,'® but not from interlocutory 
Only persons who are bound 
by the judgment or decree,!® and whose rights are 


judgments or orders." 


14. Watson v. Watson, 21 Oh. Cir. 
Ct. 249, 250, 11 Oh. Cir. Dec. 463. 


15. See generally Appeal and Er- 
ror 3 C. J. p 256. 4 
{a] Exceptions.—An exception to 


the finding of the amount of dower 
interest due to the widow in the sur- 
plus after foreclosure of a mortgage 
on her husband’s estate, without in- 
dicating in what respect such finding 
was erroneous, presents no _ legal 
proposition to the court of appeals 
for review. Mathews v. Duryee, 3 
Abb. Dec. (N. Y.) 220, 4 Keyes 525. 

[b] Record and presumptions.— 
(1) Where the record does not show 
what evidence the court acted upon 
in quashing a report of an allotment 
of dower, the appellate court cannot 
say that there was error... Smith v. 
Smith, 5 Dana (Ky.) 179. (2) The 
record should show the evidence on 
which the decree for dower was 
founded, and, where no evidence is 
shown, the court will presume that a 
decree refusing to assign dower was 
erroneous where the answer to the 
petition admits the right. Osborne v. 
Horine, 17 Ill. 92. (3) Where the 
transcript on appeal on application 
for dower shows that a motion was 
granted to amend the petition to cor- 
rect a mistake in the description of 
the land, and the decree describes 
certain lands as those in which dow- 
er is prayed to be assigned, it will 
be presumed for the purpose of sus- 
taining the decree that the lands de- 
scribed in the decree are those 
which are described in the amended 
petition. Campbell v. Gullatt, 43 Ala. 
57. (4) It will be presumed that a 
sale will not be ordered or confirmed 
by the probate court unless the cir- 
cumstances’ under which it is author- 
ized existed. Lawrence vy. Miller, 1 
Sandf, (N. Y.) 516. 

[c] Questions presented for re- 
view.— Where land encumbered by 
liens was sold in an equitable action 
to which the owner’s widow was a 
party, only one cf which liens was 
paramount to her dower, which the 
court denied because of the validity 
of that lien, and the issues on the 
liens were appealed, and the widow 
gave no bond, it was held that the 
appeal] carried up the question as to 


her dower. Brown vy. Kuhn, 40 Oh. 
St. 468. 
{d] In New Jersey where the pro- 


ceedings in the orphans’ court were 
radically defective, the widow was 
allowed her election to dismiss and 
begin anew or to amend and proceed 
in the higher court. Osborne v. Rog- 
ers, 19 N. J. Eq. 429. 

16. Ala—Ex p. Elyton Land Co.,, 
104 Ala. 88, 15 S 939 (holding that a 
decree declaring that the widow was 
entitled to the relief prayed, was 
final, although a reference was there- 
by ordered for an accounting between 
the parties); Brooks v. Woods, 40 
Ala. 538 (holding that, where a bill 
is filed to enforce a vendor's lien for 
the unpaid purchase money of land 
against the widow and personal rep- 
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[§ 409] 
In General. 


disturb it.?! 


resentative and heirs at law of de- 


cedent, and the widow files a cross 
bill for assignment of dower in the 
lands, an appeal lies from. a decree 
dismissing her cross bill); Sherard 
v. Sherard, 33 Ala. 488. 

Ark.—Hilliard v. Hilliard, 52 Ark. 
283, 12 SW 578 (holding that an or- 
der of the probate court confirming 
the report of commissioners allot- 
ting dower is final and appealable). 

Ill.—Simpson v. Ham, 78 Ill. 203 
(holding that an appeal will lie from 
the court’s erroneous refusal to as- 
sess damages for an unlawful deten- 
tion of dower). 

Ky.—Forwood v. Forwood, 86 Ky. 
114, 5 SW 361, 9 KyL 415 (holding 
that a judgment setting aside an an- 
tenuptial contract relinquishing the 
wife’s dower is final and appeal- 
able). 

Mich.—Brown y. Brown, 35 Mich. 
415 (where a decree was held final 
and appealable which declared com- 
plainant entitled to dower, but di- 
rected a further inquiry as to dam- 
ages for dower withheld). 

Mo.— Collier v. Wheldon, 1 Mo. 


Oh.—Corry v. Lamb, 43 Oh. St. 390, 
2 NE 851 (holding that a proceeding 
for the assignment of dower is a 
civil action, and a judgment or final 
order therein is appealable, within a 
statute providing that an appeal may 
be taken from a judgment or final or- 
der in a civil action). 
nee C.—Stiner v. Cawthorn, 20 N. C. 

Ss. C._—Stark v. Hopson, 30 S. C. 370, 
9 SE 345 (holding that an appeal 
will lie from a judgment of the cir- 
cuit court reversirg, on the ground 
that demandant has made out a 
prima facie case, a decree of the 
probate court dismissing a petition 
demanding dower on the ground that 
the demandant had failed to show 
seizin in the husband during cover- 
ture). 

Va.—Hobson v. Hobson, 105 Va. 
394, 53 SE 964. 

17. Ark.—Crabtree v. Crabtree, 5 
Ark. 638 (holding that a remand by 
the circuit court of a case of petition 
for assignment of dower is not a 
final judgment to which a writ of er- 
ror will lie). 

Ky.—Holderman v. Holderman, 5 
B. Mon. 384 (decree awarding dower 
and ordering allotment by commis- 
sioners). 

Md.—Scott v. Crawford, 10 Gill & 
J. 379, 11 Gil & J.°365: 

Mo.—Rannels v. Washington Univ., 
96 Mo. 226, 9 SW 569 (holding that 
an order confirmirg the report of 
commissioners assigning dower, but 
leaving the damages undetermined, is 
not final and is not appealable); 
Strickler v. Tracy, 66 Mo. 465 (hold- 
ing that, in a suit for Jower a judg- 
ment that plaintiff should be en- 
dowed of a certain interest in specific 
real estate during her natural life, 
and that she should have and recover 
of defendant her costs and have exe- 
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injuriously affected thereby,’® are entitled to appeal. 
Rights and remedies of heirs not in possession are 
not suspended or lost by an appéal from an order 
appointing commissioners for the partition of land 
in which a widow has a dower interest, and for the 
assignment of such interest.?° i 
2. Scope and Extent of Review. 
must be clearly shown that the action of the trial 
court in confirming the report of commissioners was 
an abuse of discretion before an appellate court will 
A judgment or decree will not be dis- 
turbed where the error complained of was not preju- 
dicial,?? or where notwithstanding error a reversal 
would be prejudicial,?* or where the error may be 
corrected in the trial court in finally adjusting the 
account between the parties.?* 


Tt 


The determination 


cution thereof, is not a final judgment 
and no appeal lies). 
Tenn.—Rutherford v. Richardson, 
1 Sneed 609 (decree awarding dower 
and ordering allotment by commis- 
sioners). But see Clift: vi Clift, 87 
Tenn. 17, 9 SW 198, 360 (where the 
right to appeal from an interlocutory 
decree fixing the rights of the widow 
against the heirs and giving direc- 
tions for the allotment of dower was 
recognized). ‘ 


18. Earle v. Juzan, 7 Ala. 474; 
Barton v. Hinds, 46 Me. 121. 
19. Downing v. Grigsby, 251 TIIl. 


ee 96 NE 5138; Stow v. Steele, 83 Ill. 


{a] Tllustration of rule—When 
land is assigned by the probate court 
as dower; one who is not interested in 
the estate of deceased, but who 
claims that he is seized and possessed 
of the same land by virtue of a title 
independent of and adverse to that 
of deceased, cannot be allowed to ap- 
peal from the decision of the probate 
court setting out dower. Hemmen- 
wey v. Covey, 16 Vt. 225, 227. (“The 
persons entitled to appeal are those 
who have some legal interest which 
may, by the decree of the court, be 
either enlarged or diminished’’). 
eee Stockwell v. Sargent, 37 Vt. 

21. Rannels v. Washington Univ., 
96 Mo. 226, 9 SW 569; State v. Feath- 
erstone, 118 N. C. 840, 24 SE 714; 
euey v. Pickering, 44 U. C. Q. B. 

22. Taylor v. Brodrick, 1 Dana 
(Ky.) 345 (holding that a judgment 
on default will be sustained where 
the declaration in dower contained 
nothing to entitle demandant to dam- 
ages, and a writ of inquiry was er- 
roneously taken, but the verdict was 
for dower only). And see Dudley v. 
Tyson, “167 HN iC 6h 282 SH) 34.025. 
(holding that the denial, in partition 
proceedings, of a motion to annul an 
allotment of dower, could not be dis- 
turbed on appeal on slight grounds, 
where all parties in interest were 
made parties to the dower proceed- 
ings, and the judgment therein was 
just and the same as would have 
been rendered in another proceed- 
ing). 

23. Bailey v. Duncan, 2 T. B. Mon. 
(Ky.) 20 (holding that a decree will 
not be reversed for error in allowing 
a claim of dower on a small parcel 
of land, where the value of the land 
was not equal to the cost of sur- 
veying it, as it would be prejudicial 
to both parties). 

24. Lennahan y. O’Keefe, 107 Ill. 
620 (holding that it is not reversible 
error in assigning dower to a widow 
to order that the proper proportion 
of the rents be set off to her from the 
date of the decree instead of the 
date of filing the bill). 

{a] Failure to require refunding 
bond.—On appeal from an interlocu- 
tory decree fixing the right of the 
widow against the heirs and giving 
directions for the allotment of dower, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of questions of fact by the court or jury in awarding 
dower *> or by the commission in assigning it 7° will 
not ordinarily be disturbed on appeal, unless it is 
without testimony to support it or against the mani- 
fest weight of testimony. On a review of proceed- 
ings in a probate court for the admeasurement of 
dower only the regularity and fairness of such 


proceeding can be examined.?* 


. 


[§ 410] A. Nature of Estate—1. 
After assignment of dower in particular lands by 
metes and bounds and entry thereon,*! the widow is 
seized of an immediate freehold,*? and is vested with 
As soon as dower is assigned 
she may sue for the specific lands awarded,** and is 
not bound to ask for an undivided third of the prem- 
ises of which the husband died seized.*° 
titled to claim possession of the land assigned in 
priority to leases created by her husband without 
The estate becomes 
absolute and she cannot be compelled to commute 
Subject to the limitation that she must 
not commit waste,?* she may use and enjoy the 
portion allotted to her in any mode she may choose.*® 


a life estate therein.*® 


her assent during coverture.*® 


or sell it.°7 


the decree will not be reversed for 
failure to require the widow to give 
a refunding bord to protect the les- 
sees of some of the land which is in 
litigation against double payment of 
rents in case of defeat of the hus- 
band’s title, since it will be pre- 
sumed that the court will make such 
further decrees as may be proper. 


ClifteaveeeClitt, 48 Tenn hau, SW. 
360. ; 
25. Roberts v. Walker, 101 Mo. 


597, 14 SW 631; Brooks v. MceMeekin, 


SiaS.-6. 200, db SH) Log: 

26. Doughty v. Little, 61 N. H. 
365 [overr Morrill v. Morrill, 5 N. H. 
329]. 

ae Hyde v. Hyde, 4 Wend. (N. Y.) 
-28- See Appeal and Error §§ 580- 
950 

29. Stiner v. Cawthorn, 20 N. C. 


640; Kendrick v. Harris, 1 Aik. (Vt.) 
273. 


{a] Unauthorized appointment of 
comnuissioners.—The objection that 
the statute did not authorize the ap- 
pointment of commissioners at the 
instance of the person who made ap- 
plication therefor cannot be raised 
for the first time on appeal. Parrish 
v. Parrish, 88 Va. 529, 14 SE 325. 

[b] Want of formal pleadings or 
defective pleadings.—It is too late to 
question for the first time on appeal 
the propriety of a decree assigning 
dower because of a want of formal 
pleadings between defendants or be- 
cause of defects in the pleadings. 
Harrison v. Campbell, 6 Dana (Ky.) 
263; Little Miami R. Co. v. Jones, 
8 Oh. Dec. (Reprint) 219, 5 WklyL 


Gaz 5. 

80. Evans v. Evans, 29 Pa. 277. 

31. Williams v. Morgan, 1 Litt. 
(Ky.) 167 (to the effect that after 
assignment of dower the widow is in- 
vested with the right of entry in the 
lands assigned). 

32. Neeley v. Martin, 126 Ark. 1, 
189 SW 182; Elmendorf v. Lockwood, 
BAU a ING oe 322 [aff 4 Lans. 393]; Law- 
rence v. Brown, 21 N. Y. 394; Park 
Dower p 339; Gilbert Dower p 271, 
397. 

33. Ala.—Irvine v. Armistead, 46 
Ala. 363. 

Ark.—Neeley v. Martin, 126 Ark. 1, 
6, 189 SW 182 [cit Cyc]; Nashville 
Lumber Co. v. Barefield, 98 Ark. 353, 
124 SW 758, 20 AnnCas 968. 

Ill.—Rowley v. Poppenhager, 203 
Tll. 434, 67 NE 975; Blake v. Ash- 
brook, 91 Ill. A. 45; Petefish v. Buck, 
56 Ill. A. 149. 

Iowa.—Clark  v. 32 
Iowa 399. 


Richardson, 
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Objections not raised below. 
principles governing appeal and error generally,’® 
objections raised for the first time on appeal will 
not be considered.?° 

Amendment on appeal. Where the claim for dower 
on the record is for one third of the land, error in 
allowing a recovery of one half cannot be cured by 
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In accordance with 


amendment in the supreme court.®° 


XIII. TENANCY IN DOWER 
In General. 


vey.! 
She is, en- 


Ky.—Jordan v. Sheridan, 149 Ky. 
783, 149 SW 1028. 
Me.—Haugh v. Peirce, 97 Me. 281, 


542 A5 72:7, 

Mass.—McMah v. Gray 150 
Mass. 289, 22 NE “923, as) AmsR 202, 
5 LRA 748. 


Mo.—Sell v. McAnaw, 158 Mo. 466, 
59 SW.1003. 

Pa.—Kunselman y. Stine, 183 Pa. 
1, 38 A 414. 

WwW 53 


meas 
W. Va. 206, 44 SE 533. 

Ont.—Allan v. Rever, 4 Ont. L. 309, 
PV aoaleys 459, 22 CanLTOccNotes 

[a] As a lien—Dower is not a 
mere lien, but an estate or interest 
in the land. Wilson v. Wilson, 120 
App. Div. 581, 105 NYS 151; Enyard 
v. Enyard, 190 Pa. 114, 42 A 526, 70 
AmSR 623; In re Emig, 186 Pa. 409, 
40 A 522; Diefenderfer v. Eshleman, 
113 Pa. 305, 6 A 568; Schall’s App., 40 
Pa. 170; Zeigler’s App., 1 Chest. Co. 
(Pax) 515. 

Charging money assigned as dower 
on land see supra § 392. 

34... Ward iv. Kaults,, - 1:2, Wend. 
(N. Y.) 187; Allan v. Rever, 4 Ont, 
L. 309, 1 OntWR 459, 22 CanLTOcc 


v. Sutton, 


Notes 294. 

85.- Ward v. Kilts, 12 Wend. 
CNS. YES 7. 

36. Allan v. Rever, 4 Ont. L. 309, 


1 OntWR 459, 22 CanLTOccNotes 
294; Stoughton v. Leigh, 1 Taunt. 402, 
127 Reprint 889. 

387. Haugh v. Peirce, 97 Me. 281, 
54 A 727; Lawrence v. Brown 5N. Y. 
394, 

[a] Partition sale—DLands_ as- 
signed to a widow as dower are not 
subject to partition or sale in action 
by the heirs for that purpose. Clark 
v. Richardson, 32 Iowa 399. 


88. See infra § 414. 

39. Irvine v. Armistead, 46 Ala. 
363; Schnebly v. Schnebly, 26 Ill. 
116. 

40. Rowley v. Poppenhager, 203 


Tll. 434, 67 NE 975; Phillips v. Wil- 
liams, 130 Ky. 773, 113 SW 908; Rus- 
sell v. Russell, 1 Ky. Op. 95. 

41, Ala.—Irvine v. Armistead, 46 
Ala. 363. 

T1l.—Maring v. Meeker, 263 Ill. 136, 
105 NE 31; Rowley v. Poppenhager, 
203 Ill. 434, 67 NE 975; Summers v. 
Babb, 13 Ill. 483; Blake v. Ashbrook, 
91 Ill. A. 45; Petefish v. Buck, 56 Ill. 
A. 149. 

Ky.—Phillips v. Williams, 130 Ky. 
773, 113 SW 908; Eakins v. Eakins, 65 
Sw 811, 23 KyL 1637; Kimberlin v. 
Manson, 62 SW 494, 23 KyL 42; Free- 
man v. Mills, 101 Ky. 142, 39 SW 826, 


Her estate is not dependent on her continued oc- 
cupaney or possession of the lands,?° but it may be 
leased, sold, assigned, or encumbered by her as any 
other life estate,*t and if sold she may do what she 
pleases with the price received.*? 
is ie extent of the interest which she can con- 


But a life estate 


[§ “a 2. Continuance of Husband’s Seizin. 
The widow takes her estate from her husband, and 
not from the heirs or from the person assigning, and 
her seizin is deemed a continuance of the seizin of 
her husband, relating back to the time of the mar- 
riage, if her husband was then seized, and if he was 
not then seized, it relates back to the time when he 
was seized,** the seizin of the heir being defeated 


Stevens v. Stevens, 3 


Mass.—Jones v. Brewer, 1 Pick. 
314; Conant v. Little, 1 Pick. 189; 
Windham v. Portland 4 Mass. 384. 

Nebr.—Serry v. Curry, 26 Nebr. 
353, 42 NW 97. 

N. Y.— Lawrence v. Brown, 5 N. Y. 
394; Fowler v. Griffin, 3 Sandf. 385. 
un C.—Norwood v. Marrow, 20. N.iC- 

Pa.—Kunselman y. Stine, 183 Pa. 1, 
88 A 414, _ 

Tex.—Smalley v. Paine, 62 Tex. 
Civ. A. 52, 130 SW 739. 

Va littlew, Bowen, 76 Va. 724. 

[a] Tien for dower interest con- 
veyed or leased.—(1) The fact that a 
widow released one of the makers of 
the note given for her dower interest 
and substituted the purchaser of 
the land in his stead did not affect 
her right to a lien for the dower, nor 
did the fact that the note embraced 
other demands as well affect the dow- 
er lien. Lancaster Nat. Bank v. 
Slavin. 1 KyL 315, 10 Ky. Op. 739. 
(2) Where a woman owning a dower 
interest leases it for life to another 
for fifty dollars per annum, and the 
lessee transfers it to another, who 
does not assume to pay the annual 
charges but takes possession, he be- 
comes liable to pay the-value of the 
annual dower interest, and the wom- 
an owning it may recover it and 
have the dower interest sold to pay 
the rental. Sutherland v. Nunn, 7 
Kyl 753, 13: Ky. Op; 1078: 

42. Smalley v. Paine, 62 Tex. Civ. 
A. ba, 180-SiW, 739. 

43. Anglin v. Broadnax, 97 Miss. 


19) Kyl 3165 
Dana 371. 


514, 52 S 865; Barrier v. Holland, 
(Miss.) 50 S 560; Barrier v. Young, 96 
Miss. 160, 50 S 559; Harvey _ v. 


Briggs, 68 Miss. 60, § S 274, 10 LRA 
62; Lyman v. Hollister, 12 Vt. 407. 

[a] Although the conveyance is 
expressed to be in fee (1) only a life 
estate passes to the widow’s gran- 
tee. Anglin v. Broadnax, 97 Miss. 
514, 52 S 865; Lyman v. Hollister, 12 
Vt. 407. (2) The collateral warranty 
in fee of the widow does not bind the 
heir, the reversioner. Lyman vy. Hol- 
lister, 12 Vt. 4067. 


44. U. S.—Powell v. Monson, etce., 
Mis.) Cone 1 Ot hes Cash UNO. al ob6s 
Mason 347. 

Conn.—Goddard v. Prentice, 17 
Conn. 546. 

She SSK v. Stevens, 3 Dana 


Me.—Young v. Tarbell, 37 Me. 509; 
Baker v. Baker, 4 Me. 67. 
ie See v. Smith, 1 Md. Ch. 
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ab initio by the assignment of dower.*® The estate 
of dower does not descend to the widow.*® All the 
rights, appurtenances, and easements pertinent to 
the lands assigned pass to the widow, even though 
they are not mentioned in the assignment.** 

Statutes which give the widow an estate in fee in 
lands of her deceased husband do not affect the 
operation of the general rule; she still takes as 
widow, by purchase, and not as heir.*® But in some 
states statutes exist giving a widow rights in her 
husband’s estate which she takes as heir and also 
dower rights which she takes by reason of her mari- 
tal rights by purchase.*® 

[§ 412] B. Encumbrances. The estate assigned 
to the widow is subject to all liens and encumbrances 
which are paramount to her dower,°° and it is her 
duty to pay her proportion of the interest accruing 
thereon,®°! and contribute according to the pro- 
portionate value of her interest, in case it is neces- 
sary during her possession of the estate to discharge 
such liens and encumbrances.°? Dower, when as- 
signed, becomes the paramount estate, and hence is 
preferred over encumbrances created after the mar- 
rliage.>s 

[§ 413] C. Rights and Liabilities of Widow—l. 
Right to Crops. Dower being regarded as a continu- 


Mass.—Jones v. Brewer, 1 Pick. 
sid i Conants ves little, 1 Pick; 13895 
Windam v. Portland, 4 Mass. 384. 

N. J.—Budd v. Hiler, 27 N. J. L. 43; 
Radley v. Radley, 78 N. J. Eq. 170, 
78 A 194; Shields v. Hunt, 39 N. J. Ea. 
485. 742 

N. Y.—Moore v. New York, 8 N. Y. 


49. 


106 Ind. 296, 
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Me. 259, 49 A 1050. 

Bowers v. Lillis, 
NE 930; Fry v. Hare, 
77 NE 803; McKinney v. Smith, 106 
Ind, 404, 7 NE 38; Grissom v. Moore, 
6 NE 629, 
; Hendrix v. McBeth, 87 Ind. 287; 
Bowen v. Preston, 48 Ind. 367; Bran- 
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ance of the estate of the husband, when it is as- 
signed, the growing crops pass with the soil as apper- 
taining to it, and become the absolute property of 
the widow, ‘unless they are expressly reserved,°* 
or unless it is otherwise provided by statute.°® But 
where the land is sold and the widow receives a 
share of the proceeds in lieu of dower, growing 
crops pass to the purchaser and cannot be claimed 
by the widow as emblements.°*® 

[§ 414] 2. Waste—a. In General. The widow, 
like any other tenant for life, is liable to the re- 
versioner for waste committed upon the lands as- 
signed, and an action will lie against her there- 
for.57 It has been held that the widow is not liable 
for waste committed by her assignee,°* or by third 
persons without her permission.®® Where the re- 
versioner takes possession under a lease from the 
widow he waives all claim of forfeiture because of 
waste.°° 

[§ 415] b. Statutory Provisions. The statute 
of Gloucester,®t adopted at an’ early day in Eng- 
land, provided that the tenant in dower in ease of 
waste forfeited her estate and was lable for treble 
damages. It has been held that this statute never 
became a part of the common law in this country,®? 
but it has been substantially reénacted in a number 


56. Talbot v. Hill, 68 Ill. 106. 

57. Ala.—Garnett Smelting, ete., 
Co. v. Watts, 140 Ala. 449, 37 S 201; 
Alexander y. Fisher, 7 Ala. 514. 

Ark.-—Nashville Lumber Co. v. 
Barefield, 93 Ark. 353, 124 SW 758, 20 
AnnCas 968. ; 

Conn.—Ferguson v. Rochford, 84 


(ind.) 115 
166 Ind. 415, 


55 AmR 


110, 59 AmD 473; Lawrence v. Brown,|non v. May, 42 Ind. 92; May v.| Conn. 202, 79 A 177, AnnCas1912B 

5 N. Y. 394; Lawrence v. Miller, 2] Fletcher, 40 Ind. 575; Fletcher v. | 1212; Crocker Vv. Fox, A OROOt scies 

N, Y. 245; Fowler v. Griffin, 5 N. Y.{ Holmes, 32 Ind. 497; Gaylord v. Ga.— Parker v. Chambliss, 12 Ga. 

Super. 385; Sutliff v. Forgey, 1 Cow. | Godge, 31 Ind. 41; State v. Mason, 21 | 235. 

89. Ind. 171; Wachstetter v. Johnson, 61 Ill.—Schnebly v. Schnebly, 26 Ill. 
N. C.—Norwood v. Marrow, 20 N. C.| Ind. A. 659, 108 NE 624; Keener v. | 116. 

578. Grubb, 44 Ind. A. 564, 89 NE 896. Ky.—Kentucky River Cons. Coal 
W. Va.—Engle v. Engle, 3 W. Va. 50. Priorities of liens and encum-/| Co. yv. Frazier, 161 Ky. 374, 170 SW 

246. brances see supra §§' 81-104. 986; Calvert v. Rice, 91 Ky. 533, 16 


Eng.—Park Dower p 340. fay 


“When, by the death of the hus- 


Crabb Real 
Hodges v. Phinney, 106 Mich. 537, 64 


Prop. p 154;|SW 351, 13 KyL 107, 34 AmSR 240. 


Me.—Stetson v. Day, 51 Me. 434. 


band, the wife’s initiate right to dow- 
er becomes consummate, the only 
object of an assignment is to give 
her a right of entry, and define the 
boundary of her pcessessions; an al- 
lotment vests her with no new right 
to the land.” Stevens v. Stevens, 


supra. 
45. Powell v. Monson, ete, Mfg. 
Co., 19 F. Cas. No. 11,356, 3 Mason 


347; Lawrence v. Brown, 5 N. Y. 394; 
Lawrence v. Miller. 2 N. Y. 245; Nor- 
wood v. Marrow, 20 N. C. 578; Engle 
v. Engle, 3 W. Va. 246. 

{a] An heir cannot obtain seizin 
in deed by entry, even before assign- 
ment, a subsequent assignment de- 
feating his seizin acquired by en- 
try. Radley v. Radley, 78 N. J. Eq. 
170, 78 A 194. 

{b] Right of widow after allot- 
ment and before partition.—Where 
the particular lands which the widow 
was to hold for her dower were as- 
certained by the assignment of the 
commissioners, the right of the heirs 
was defeated, whether the partition 
among them had been made or not, 
and the doweress was in, in legal in- 
tendment, of the seizin of her hus- 


Bans: Childs v. Smith, 1 Md. Ch. 
483. 
46. Carter v. Carter, 10 Hawaii 


687; Reese v. Stires, 87 N. J. Eq. 32, 
103 A 679. 
47. Morrison v. King, 62 Ill. 30. 
[a] An easement belonging to the 
land assigned as dower cannot be 
abandoned by the widow. Dyer v. 
Sanford, 9 Metc. (Mass.) 395, 43 AmD 


399. 
48. Barton v. Wilson, 116 Ark. 400, 
172 SW 1032; Cheney vy. Cheney, 110 
Golder, 95 


Me. 61, 85 A 387; Golder v. 


NW 477; House v. House, 10 Paige 
CNESYs) 158. 

{a] A mortgagee has no lien upon 
the rents and profits of the portion 
of the mortgaged estate assigned to 
the widow before foreclosure of the 
mortgage. Ogdensburgh Bank y. Ar- 
nold, 5 Paige (N. Y.) 38. 

Pees Tll.— Zinn v. Hazlett, 67 Ill. A. 

0. 

Iowa.—Trego v. Studley, 106 Iowa 
742; 75 NW 1279. 


Mich.—Hodges v. Phinney, 106 
Mich. 537, 64 NW 477. 
Mo.—Smith v. Stephens, 164 Mo. 


ae 64 SW 260. 
Y.—Swaine 

ch. ‘482, 9 AmD 318. 

[a] A widow who has paid off an 
encumbrance created by her hus- 
band on land in. which she claims 
both dower and homestead is not en- 
titled to a lien on the estate for 
the entire amount of the encum- 
brance, since her estate should be re- 
quired to contribute its prcportion 
of the encumbrance, Jones vy. Gil- 
bert, 135 Til. 27, 25 NEV5€66. 

53. Radley v. Radley, 78 N. J. Eq. 
170. 78 A 194. 

54. Iowa.—Ralston v. Ralston, 3 
Greene 533. 
Be es aaa Baca v. Parker, 17 Pick. 
N. J.—Budd v. Hiler, 27 N. J. L. 


N. Y.—Kain v. Fisher, 6 N. Y. 597; 
Clark v. Battorf, 1 Thomps. & C. 58. 

‘Tenn.— Vaughn vy. Vaughn, 88 Tenn. 
742, 13 SW 1089. 

Eng.—Fisher v. Forbes, 9 Vin. Abr. 


3083 
Oh. Dec. 


Perrine, 5 Johns. 


55. Davis v. Brown, 2 
(Reprint) 644, 4 WestLMonth 272. 


Mass.—Noyes v. Stone, 163 Mass. 
490, 40 NE 856; Cook v. Cook, 11 
Gray 123; White v. Cutler, 17 Pick. 
248; Padelford v. Padelford, 7 Pick. 
152; Fay v. Brewer, 3 Pick. 203. 

Mo. —Van Hoozer y. Van Hoozer, 18 
Mo. A. 19. 

N. H.—Fuller v. Wason, 7 N. H. 
341; Johnson v. Perley, 2 N. H. 56, 
9 AmD 35. 

N. C.—King v. Miller, 99 N. C. 583, 
6 SE 660; Joyner v. Speed, 68 N. C. 
236; Lambeth v. Warner, 55 N. C. 
165: Dalton v. Dalton, 42 N. C. 197; 
Carriv. Carr, 200N.C: 317; Parkins v. 
Coxe, 3) N. (C2339) 

Pa.—Sayers v. Hoskinson, 110 Pa. 
473, 1 A 308; Hastings v. Crunckle- 
ton, 3 Yeates 261. 

Tenn.—Lunn v. Oslin, 96 Tenn. 28, 
383 SW 561; Vincent v. Vincent, 1 
Heisk. 333; Owen v. Hyde, 6 Yerg. 
334, 27 AmD 467. 

Vt.—Willey v. Laraway, 64 Vt. 559, 
25 A 436. 

Va.—Hawpe v. Bumgardner, 103 
Va. 91, 48 SE 554; Macauley v. Dis- 
mal Swamp Land Co., 2 Rob. (41 Va.) 


507; Crouch v. Puryea, 1 Rand. (22 
Va.) 258, 10 AmD 528. 
Saat S.—Titus v. Haines, 11 N. S. 

Waste generally see Waste [40 
Cyc 496]. 

58. Foot v. Dickinson, 2° Metce. 
(Mass.) 611. 

59. Willey v. Laraway, 64 Vt. 559, 
25 A 436. 

60. Hickman vy. Irvine, 3 Dana 
(Ky.) 121. 

61. 6 Edw. 1c 5. 

62. Parker v. Chambliss, 12 Ga. 
paee Smith v. Follansbee, 13 Me. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of states.°° In the absence of statute the remedy 
against the widow is an action on the case in the 
nature of waste to recover the actual damage done 
to the estate, or injunction to restrain her from 
committing waste.®* 

[§ 416] c¢. What Constitutes Waste—(1) In 
General. The rules applying to waste committed by 
a tenant for life apply generally to waste committed 
by a widow holding under her dower right.6° The 
widow may cut and take from the dower estate wood 
and timber necessary for firewood and for repairs 
to buildings and fences.®°® But if the widow has dis- 
tinct estates she cannot cut wood on one for use on 
another.®? She cannot take timber for the purpose 
of sale,°* except so far as may be necessary to the 
proper enjoyment of the life estate in conformity 
with good husbandry so as not to lessen materially 
the value of the inheritanece,®® or unless authorized 
by statute.7° Where the lands assigned consist 
chiefly of woodlands, a portion thereof may be 
cleared and the timber removed, where it is neces- 
sary for the proper enjoyment of the dower estate.” 
If the whole estate is not injured by the cutting of 
timber, it is not waste.7* Changing an estate from 
pasture to woodland by suffering wood to grow upon 
it is not waste by a tenant in dower. 

[§ 417] (2) Permissive Waste. Rules ap- 
plicable to life tenants generally in respect of the 
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duty of making repairs 74 apply to tenants in dower. 
Generally speaking, it is the duty of the tenant 
to keep the premises set off to her in repair,’® and in 
some jurisdictions this duty is enjoyed by statute.’® 
The requirements of the rule are satisfied if the 
tenant acts in relation to the property as a prudent 
man would act in relation to property owned by him 
absolutely.77. The word ‘‘maintain’’ as used in a 
statute requiring the tenant to ‘‘maintain’’ and keep 
in repair the property assigned as dower does not 
mean to ‘‘provide’’ or ‘‘construct,’? but means to 
‘‘keep up, not to suffer to fail or decline,’’ ‘‘keep in 
repair,’’ and ‘‘maintain’’ as used in the statute be- 
ing synonomous.’* Within a statute of this charac- 
ter, as at common law, there is no absolute rule as 
to what constitutes want of substantial repair. 
This depends upon the character of the building, its 
age, location for the business to which it is adapted, 
extent of the acts committed, and their effect upon 
the property.”® Such a statute is broad enough to 
require the tenant to paper and paint hotel prop- 
erty.®° Permissive waste by a tenant in dower since 
the dower was first assigned may be set off against 
the value of permanent improvements made by her.® 

[§ 418] 3.. Right to Work Mines or Quarries.®? 
A widow may work mines or quarries upon the dower 
estate opened in the husband’s lifetime and receive 
and enjoy their products.3? She may open new 


Forfeiture and treble damages for 
ware generally see Waste [40 Cyc 
535]. 

63. See statutory provisions; and 
Stetson v. Day, 51 Me. 434; and gen- 
erally Hstates [16 Cyc 626]; Waste 
[40 Cye 535]. 

[a] In Georgia (1) the effect of 
statutory provisions is to _ restore 
that part of the statute of Glouces- 
ter in reference to forfeiture for 
waste, but not the rule as to treble 
damages. Woodward v. Gates, 38 Ga. 
205. (2) A remainderman is not en- 
titled to claim immediate possession 
as a result of a forfeiture of the 
interest of the tenant for life, the 
doweress, unless it appears that there 
has been both permissive and volun- 
tary waste by the doweress or one 
for whose conduct she is responsible, 
and it must appear that the volun- 
tary waste was committed wantonly 
aand with disregard of the rights of 
the next taker. Raby v. Newton, 121i 
Ga. 679, 49 SE 694, 68 LRA 601. 


64. Parker v. Chambliss, 12 Ga. 
235. 
65. See Estates [16 Cyc 626]; 


Waste [40 Cye 501]. 

66. Ala.—Garnett Smelting, etc., 
Co. v. Watts, 140 Ala. 449, 37 S 201; 
Alexander v. Fisher, 7 Ala. 514. 

Mass.—White v. ‘Cutler, Wie Bick: 
248; Padelford v. Padelford, Fa bick: 


452. 

N. Y.—Gardiner v. Derring, 1 Paige 
Dries 

N. C.—Dalton v. Dalton, 42 N. C. 
LOE 


Va.—Hawpe v. Bumgardner, 103 
Va. 91, 48 SH 554. 

{a] Fallen and dead trees may 
properly be used by the widow or 
sold for firewocd. King y. Miller, 99 
N.C! 583, 6 SE! 660. 

[b] Firewood cannot be taken un- 
less there is a house on the land 
when it is assigned as dower. Fuller 
v. Wasson, 7 N. H. 

[e] Repairs. —ITt is the duty of the 
tenant in dower to keep the fences 
and buildings in repair, and she may 
use the timber on the estate for this 
purpose, although it is very scarce. 
Calvert v. Rice, 91 Ky. 533, 16 SW 
351, 13 KyL 107, 34 AmSR 240; Padel- 
ford v. Padelford, 7 Pick. (Mass.) 
- Owen v. Hyde, 6 Yerg. (Tenn.) 
27 AmI) 467. 

[a] Where woodland is used by a 
lushband in connection with culti- 


vated land, the widow’s dowable right 
therein will be strictly confined to 
wood and timber sufficient for the 
supply of the dower estate to be 
used thereon for.purposes connected 
with its proper occupation. White 
v. Cutler, 17 Pick. (Mass.) 248. 

67. Noyes v. Stone, 163 Mass. 490, 
40 NE 856. Compare Childs v. Smith, 
1 Md. Ch. 483 (holding that where 
commissioners divided an estate into 
eight parts and assigned a third of 
each division to the widow as her 
dower, and one lot consisted almost 
entirely of wood, and the others of 
arable lands, the widow was not 
bound to use each parcel as if her 
husband had died seized only of the 
one lot to which such parcel be- 
longed, but might take from the wood 
lot fuel and timber for the use of the 
cultivated land). 

68. Garnett. Smelting, etc., Co. v. 
Watts, 140 Ala. 449, 37 S 201; Ken- 
tucky River Cons. Coal Co. v. Frazier, 
161 Ky. 374, 170 SW 986 (dictum) ; 
Noyes v. Stone, 163 Mass. 490, 40 NH 
856; Hawpe v. Bumgardner, 103 Va. 
97, 48 SE 554. 

69. Nashville Lumber Co. v. 
Barefield, 93 Ark. 353, 124 SW 758, 20 
AnnCas 968. 

[a] Timber may be sold in order 
to purchase work stock to cultivate 


the land. Myres v. Roundtree, 1 Ky. 
Ops Ab: 
70. Brayton v Jordan, 24 R. I. 6, 


51 A 1047 (holding that one third of 
the timber on a wcodland lot assigned 
to a widow as her dower may be 
cut and sold by her under the Rhode 
Island statute). 

71. Mo.—Van Hoozer v. Van 
Hoozer, 18 Mo. A, 19. 

N. C.-King v. Miller, 99 N. C. 588, 
6 SE 660; Joyner v. Speed, 68 N. C. 


236; Lambeth v. Warner, 55 N. C. 
165; Ward v. Sheppard, 3 N. C. 461, 2 
AmD 625. 


a .—Crockett v. Crockett, 2 Oh. St. 
0. 

Pa.—Hastings 
Yeates 261. 

Tenn.—Owen v. Hyde, 6 Yerg. 334, 
27 AmD 467. 

72. Lunn y. Oslin, 96 Tenn. 28, 
83 SW 561; Owen v. Hyde, 6 Yerg. 
(Tenn.) 334, 27 AmD 467. 

73, Clank ava) Erolden, 7 
(Mass.) 8, 66 AmD 450. 

74. See Estates [16 Cyc 629]. 

75. Calvert v. Rice, 91 Ky. 533, 16 


v. Crunckleton, 3 


Gray 


SW 351, 138 KyL 107, 34 AmSR 240; 
Haulenbeck v. Cronkright, 23 N. J. 
Eq. 407 [aff 25 N. J. Eq. 513]. 

76. Beers yv. Strong, Kirby (Conn.) 
19, 1 AmD 10 (holding, however, that 
the statute applies only in case dow- 
er has been assigned in the manner 
prescribed by statute); Harvey v. 
Harvey, 41 Vt. 3738. 

Tv. “Sherrill ws Connor, 107-N, GC: 
630, 12 SIX 588 (holding that a tenant 
in dower is not liable for permissive 
waste of large barns and outbuildings 
built before the war to meet tne 
needs of a plantation cultivated by 
slaves, unless the buildings are such 
as a prudent owner of the fee would 
have kept up in order to prevent in- 
jury to the inheritance); Harvey v. 
Harvey, 41 Vt. 373 (holding that the 
tenant may defer repairs until a de- 
cline in the price of materials and 
labor, provided the estate suffers, no 


immediate and permanent injury 
thereby). 

78. Ferguson v. Rochford, 84 
sont: 202, 79 A 177, AnnCas1912B 
79. Ferguson v. Rochford, 84 
Ponn. 202, 79 A 177, AnnCas1912B 

80. Ferguson v. Rochford, 8&4 
Coen 202, 79 A 177, AnnCas1912B 
“81. Sherrill v. Connor, 107 N. ¢. 


630, 12 SE 588. 

82. Dower in mines or quarries 
see supra § 39. 

83. Ky.—wWhittaker v. Lindley, 3 
SW 9, 8 KyL 690. 

Mass. —Billings v. Taylor, 10 Pick. 
460, 20 AmD 533. 

Mich.—Seager v. McCabe, 92 Mich. 
186, 52 NW 299, 16 LRA 247. 

N. Y.—Rumsey v. Sullivan, 166 
App. Div. 246, 150 NYS 287. 

Pa.—Sayers v. Hoskinson, 110 Pa. 
473, 1 A 308. 

[al Timber used in mining.—She 
may cut and take timber for use in 
mining. Neel v. Neel, 19 Pa. 323. 

[b] The life estate given to the 
widow by the civil law from which 
the land and marital laws of Texas 
are largely derived is broader than 
the common-law dower, it being one 
which under the civil law could not 
be impeached for waste, and which 
carried with it the right to open 
and work every kind of mine. Hig- 
gins Oil, etc., Co. v. Snow, 113 Fed. 
433; 51°ECCAY 267. 
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shafts for working an old vein,** or may sink shafts 
into a new seam or vein which underlies the first.®® 
Mines, quarries, or oil wells opened during the hus- 
band’s lifetime may be operated to any extent, even 
to the exhaustion thereof.86 But a widow by virtue 
of her dower right is not entitled to open and oper- 
ate new mines or wells.** 

[§ 419] 4. Taxes and Other Charges. The 
widow in possession of her dower is liable for the 
taxes assessed thereon ®* after the final judgment 
confirming the report of commissioners assigning the 
dower.’ The widow should not be required to pay 
taxes assessed after her husband’s death and before 
assignment of her dower,®° unless she is in posses- 
sion during such time,®? or unless it is otherwise pro- 
vided by statute.°* In respect to taxes and other 
charges on the property arising during the husband’s 
lifetime, the tenancy in dower does not differ from 
other freehold estates, and the widow standing in 
the place of her husband must necessarily be sub- 
ject, as to such estate, to the charges, duties, and 
services to which it is liable.%* 

[§ 420] 5. Rights of Creditors, Dower after 
assignment being a vested estate for hfe in the 
widow is like other life estates °* subject to levy and 
sale under execution issued on a judgment for her 
debts,®® although it has been held otherwise as to 
a dower interest in an equitable estate.°® Mortgage 
ereditors of a widow may proceed in chancery to 
have her dower assigned her, and then to appro- 
priate it to their demands.®’ The inhibition con- 


84. Rumsey v. Sullivan, 166 App. | 77. 
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tained in a statute providing that if a widow shall 
marry a second time holding real estate by virtue of 
her previous marriage, such widow may not during 
the marriage alienate such estate, is directed against 
alienation during the second marriage, and if a 
widow creates debts during widowhood the land may 
be sold on execution on a judgment rendered against 
her therefor during her second marriage.°> But 
where the debts are contracted during the second 
marriage the land cannot be-sold therefor.®® 

[§ 421] D. Termination of Estate. The wid- 
ow’s dower estate is terminated by her death, since 
she has a life estate only,? except where statutes 
have changed it to a fee. In consequence a right of 
way assigned with her dower ceases with the estate 
in dower. But if the right of way is not simply 
appurtenant to the freehold estate of the dowager, 
but to the reversionary estate as well, it will not be 
affected by her death.® A lease of the dower estate 
becomes inoperatitve upon the widow’s death, and 
the heirs have a right to demand possession and to 
recover the possession with rents and profits by 
action of ejectment.6 One holding an estate in 
dower under the widow cannot, after the termination 
of the estate, set up a claim for betterments against 
the reversioner.? 

Fund in lieu of dower charged on Jand. Where a 
person acquires a fee in a part of the land on which 
a fund, the interest on which was assigned to the 
widow is charged, he acquires the right to a pro- 
portionate part of the principal payable on the wid- 
be no question that her estate in 


dower is a legal estate which may be 
levied upon and sold for her own 


Div. 246, 150 NYS 287; Crouch v. Va.—Simmons y. Lyles, 32 Gratt. 

Puryear, 1 Rand. (22 Va.) 258, 10] (73 Va.) 752. 

AmD 528. 91. Wheeler v, Dawson, 63 Ill. 54; 
85. Rumsey v. Sullivan, 166 App.| Peyton v. Jeffries, 50 Ill. 143. 

Div. 246, 150 NYS 287; Crouch v. 

Puryear, 1 Rand. (22 Va.) 258, 10 

AmD 528. 


86. Rumsey v. Sullivan, 166 App. 
Div. 246, 150 NYS 287; Sayers v. Hos- 
kinson, 110 Pa. 473, 1 A, 308: - But 
see Kentucky River Cons. Coal Co. v. 
Frazier, 161 Ky. 374, 170 SW 986 
(holding that a doweress may not 
mine coal otherwise than as subser- 
vient to a comfortable enjoyment of 
her life estate). 

87. Daniels v. Charles, 172 Ky. 
238, 189 SW 192; Rumsey v. Sulli- 
van, 166 App. Div. 246, 150 NYS 287. 
And see supra § 39. : 

“A doweress has no right to mine 
coal from unopened mines ... other- 
wise than as subservient of a com- 
fortable enjoyment of her life estate. 
A sale or commercial use of coal so 
mined ...is an act of waste and 
lessens the estate of the remainder- 
men; and, for that reason is not per- 
missible.” Daniels v. Charles, supra. 

88. Austel v. Swann, 74 Ga. 278; 
Linden v. Graham, 34 Barb. (N. Y.) 
316. And see Estates [16 Cyc 633, 
634]. 

6a Kearns v. Cunniff, 138 Mass. 
434 (holding that the judgment does 
not relate back to the date of the as- 
signment by the commissioners so as 
to make the widow liable for taxes 
assessed thereafter and before final 
judgment). f 

90. U. S.—Underground Electric 
R. Co. v. Owsley, 190 Fed. 679 [mod 
on other grounds 196 Fed. 278, 116 
CCA 98, 40 LRANS 609] (stating New 
York law). 

Towa.—-Felch v. Finch, 52 Iowa 563, 
3 NW 570. 

Mo.—-Graves v. Cochran, 68 Mo. 74; 
Moore v. White, 61 Mo. 441. 


N. Y.—Vanderbeck v. Rochester, 
1129 SN WY. 285; .25 (NE 40859 Harrison 
v. Peck, 56 Barb. 251; Bidwell v. 


Greenshield, 2 AbbNCas 427; Taylor 
v. Bently, 3 Redf. Surr. 34. 
N. C.—Branson v. Yancy, 16 N. C. 


{a] Liability of remaindermen.— 
Where one in possession as tenant at 
will or for life in land in which she 
was entitled to dower bought it at 
tax sale for taxes levied before her 
tenancy began, she may subject the 
interest of the remaindermen for 
their proportion of the taxes. Jor- 
can Sheridan, 149 Ky. 783, 149 SW 
1028. 

92. Jonas v. Hunt, 40 N. J; Ea. 
660, 5 A 148; Graham v. Dunnigan, 15 
N. Y. Super. 516, 13 N. Y. Super. 629, 
4 AbbPr 426. 

93. Peyton v. Jeffries, 50 Ill. 143; 
Smith v. Cornell, 113 N. Y. 320, 21 NE 
140 [aff 52 N. Y. Super. 499]; Ander- 
son v. Hensley, 8 Heisk. (Tenn.) 834; 
Whyte v. Nashville, 2 Swan (Tenn.) 
364. See also Hstate [16 Cyc 634, 
635]. But see Underground Electric 
R. Co. v. Owsley, 196 Fed. 278, 116 
CCA 98, 40 LRANS 609 [mod 190 
Fed. 679] (holding that under the 
New York Real Property Law § 190, 
a widow’s dower estate in the lands 
of her husband is not subject to de- 
duction for unpaid taxes assessed 
against the land during the husband’s 
lifetime). E 

94. See supra § 410; and generally 
Estates [16 Cyc 616]; Execution [17 
Cye 952]. 

95. Rusk v. Hill, 121 Ga. 379, 49 
SE 261; Petefish v. Buck, 56 Ill. A. 
149; Kunselman v. Stine, 183 Pa. 1, 
38 A 414; Shaupe v. Shaupe, 12 Serg. 
& R. (Pa.) 9; Hughes v. Harvey, 75 
Va. 200. And see Peebles v. Bunt- 
ing, 103 Iowa 489, 73 NW 882 (hold- 
ing that when a widow does not elect 
to take her homestead right in her 
husband’s land in lieu of dower, and 
judgments are obtained against her, 
they attach immediately to her one 
third interest in his real estate). 

96. Garretson v. Brien, 3 Heisk. 
(Tenn.) 534, 541 (where it was said: 
“Where the husband dies, seized and 
possessed in fee, of lands, and his 
widow is endowed of them, there can 


debt, under an execution at law, as 
well as any other legal estate. But 
where the husband, at the time of his 
death, has an equitable title, only, to 
the land, and the widow is endowed 
of the equitable estate, her dower, in 
such a case, is an equitable interest 
only, and can not be reached by exe- 
cution at law’’). 

gee McKenzie v. Donald, 61 Miss. 

98. Herring v. Keneipp, 183 Ind. 
91, 107 NE 76; Philpot v. Webb, 20 
Ind. 509. 

{a] Lien.—Where a widow who 
took lands from her huskand incurred 
debts before a second marriage, such 
debts did not become a lien or a 
charge upon her interest in her hus- 
band’s land until they were reduced 
to judgments. Herring v. Keneipp, 
183 Ind. 91, 107 NE 76. 

99. Schlemmer v. Rossler, 59 Ind. 


1. Death of widow before assign- 
ment as terminating dower right see 
supra § 197. 

2. Sunter v. Sunter, 190 Mass. 449, 
77 NE 497; Hoffman v. Savage, 15 
Mass. 130; Holmes vy. McGee, 20 Miss. 
411; Robinson vy. Govers, 138 N. Y. 
425, 34 NE 209, 30 AbbNCas 241 [rev 
65 Hun 571, 20 NYS 511]; Sims v. 
Yerkes, 52 Pa. Super. 105; Firman v. 
Hobensack, 14 Pa. Dist. 537, 30 Pa. 
Co. 185; Com. v. Snyder, 1 Del. Co. 
(Pa.) 404. 

3. See supra § 5. 


Ne Hoffman v. Savage, 15 Mass. 
5. Symmes v. Drew, 21. Pick. 


(Mass.) 278; Goodall v. Godfrey, 53 

Vt. 219, 38 AmR 671. 

fhe Stockwell v. Sargent, 87 Vt. 
Me. 


7. Maddocks vy. Jellison, 11 

sae Cannon v. Hare, 1 Tenn. Ch. 
[a] Thus, buildings erected on a 
dower estate by the doweress or per- 
son claiming under her, if designed 
as additions to the freehold, or tao 
enhance its convenience or income, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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ow’s death, and ordinarily it would be merged in 
the inheritance, upon the widow’s death.§ But such 
lien may be preserved and a merger prevented on 
a transfer of the land subject to such lien where 
such is the manifest intent of the parties.® 

Dower in personalty, Where by statute the 
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widow is entitled as part of her dower absolutely 
to one third of the husband’s estate of which he 
died seized or possessed, the estate becomes vested 
in her immediately on her husband’s death, and if 
she dies before it is assigned it descends to her 
heirs.?° 


‘ 


*DOWN.: In the direction of gravity or toward 
the center of the earth;? the opposite of ‘‘up.’’& 
Also, from a greater to a less bulk, amount, or 
strength.* 

DOWNCAST.5 

DOWNRIGHT EVIDENCE. A preponderance of 
evidence.® 

DOWRY or DOTE. As anoun. That which the 
wife gives the husband on account of marriage ;’ 
a sort of donation, made with a view to his main- 
tenance and to the support of the marriage;® a 
bride’s portion on her marriage;®? endowment.’? It 
js the counterpart of ‘‘arras.’’ 14 

DOYLE RULE. A formula for computing the 
board measure of a log from its dimensions.” 

DOZE. A slumber or light sleep.1* 


DOZED. A term used in the lumber trade mean- 
ing a kind of soft wood, starting to rot;1* soft with 
age.® 

“DOZEN. A collection of twelve objects.1° It may 
be shown by custom, however, that a dozen under 
certain circumstances means ‘‘thirteen.’’ 17 

DR. An abbreviation, when used in bookkeeping, 
meaning to enter upon the debit side of the ac- 
count.+§ 

DRAFF. Waste matter;!® sweepings;”° refuse ;** 


_lees;?2 or dregs.2® In weighing commodities the term 


signifies dust and dirt, and not what is generally 
meant by ‘‘draught’’ or ‘‘draft.’’ *4 

DRAFT. As a noun. In general, a drawing,?® 
delineation,?® or sketch.?7 Also a tentative, provi- 
sional, or preparatory writing out of any document, 


ass, on the death of the tenant for 


ife, to the remainderman. Cannon 
v. Hare, 1,Tenn, Ch, 22. 

8. Smith v. Danielson, 45 Pa. 
Super. 125. 

9. Smith v. Danielson, 45 Pa. 
Super, 125. 

10. Arbough v. West, 127 Ark. 98, 


192 SW 171. 

1. “Knock down” see Knock Down 
{24 Cye 805]. 

2. Webster Int. D. 

3. Webster Int. D. 

fa] “Down the creek.”—McCul- 
lock v, Aten, 2 Oh. 307, 310: [quot 
French y. Bankhead, 11 Gratt. (52 
Va.) 136, 155]. 

{b] “Down the river.’”—Brown v. 
Huger, 21 How. (U. S.) 305, 320, 16 L. 
ed. 125; Slade v. Etheridge, 85 N. C. 
S083 855,040 AMDLd575 


[ec] “Down the spur.’’—Carter v. 
Elk Coal Co., 173 Ky. 378, 387, 191 
Sw 294. 


4. Webster New Int. D. 

[a] Applied to interest.—‘‘The ex- 
pression of keeping down interest is 
familiar in legal instruments, and 
means the payment of interest 
periodically as it becomes due, and 
not the payment of all arrears of in- 
terest which may have become due on 
any security from the time when it 
was executed.” Reg. v. Hutchinson, 
4E..& B. 200, 211, 82 ECL 200, 119 
Reprint 77 (holding that, where a 
turnpike act directed that moneys re- 
ceived should be applied first “in 
keeping down the interest of the 
principal moneys,” and in repairing 
the turnpike, and “lastly, in repay- 
ing the principal moneys,” the pay- 
ment of interest was a legitimate ap- 
propriation of the funds, although 
the road was out of repair, but not 
so the payment of the arrears of in- 
terest, which must be provided for 
in the same way as the payment of 
the principal). 

[b] “Down to twelve inches.”— 
Where a contract for the sale of all 
standing timber on designated land, 
suitable for sawing, and down to 
twelve inches in diameter at the 
smallest end of the log, further pro- 
vided that the purchasers should take 
the timber clean as they go, includ- 
ing all fit for sawing, and down to 
twelve inches in diameter at the 
smallest end of the log, it was held, 
that the phrase was not a reserva- 
tion of the timber below twelve 
inches in diameter, but that it simply 
defined the duty of the purchasers, 
making it obligatory on them to cut 
all timber above the designated size, 


but leaving the suitability for saw- 
ing of the smaller trees to be deter- 
mined as they were reached by the 
purchasers in the process of cutting 
the timber. Dexter v. Lathrop, 136 
Pa. 565, 580, 20 A 545, 547. 

ae See Mines and Minerals [27 Cye 

il. 
ye Roe v. Bacheldor, 41 Wis. 360, 

7. 1 Partidas pp 507, 508 [quot 
Cutter v. Waddingham, 22 Mo. 206, 
254]. See also Dos ante p 445; and 
Soe Husband and Wife [21 Cyc 
1241]. 

8. 1 Partidas pp 507, 508 [quot 
Set ies v. Waddingham, 22 Mo. 206, 
254]. 

9. Webster Int. D. [quot Wendler 
ee ambeth: 163 Mo, 428, 438, 68 SW 


“Whatever in the marriage contract 
is declared to belong to the wife, or 
to be given to her on account of the 
marriage by other persons: than the 
husband, is a part of.the dowry, un- 
less there is a stipulation to, the con- 
trary; but a donation or gift by the 
future husband to the wife forms no 


part of it.’ Gates vy. Legendre, 10 
Rob. (La.) 74, 78. 
fa] “Dower” distinguished. — 


‘Dower in modern use is and should 
be distinguished from dowry. The 
former is a provision for a widow on 
her husband’s death; the latter is a 
bride’s portion on her marriage.” 


Webster Int. D. [quot Wendler v. 
rove ees 163 Mo. 428, 438, 68 SW 
684]. 

mene Hart v. Burnett, 15 Cal. 530, 
; 11. Miller v. Dunn, 62 Mo. 216, 


19. 

[a] “The arras and dote of the 
laws of Spain were simply regula- 
tions fixing the interest of the wife 
in the husband’s property and the 
interest of the husband in his wife’s 
property, and then the same law de- 
termined what was ganancial prop- 
erty, and regulated the rights of the 
husband, the wife arid the children.” 
Miller v. Dunn, 62 Mo. 216, 219. See 
also Arras 5 C. J. p 374. 

12. Peter vy. Owl Bayou Cypress 
Co., 137 La. 1067, 1070, 69 S 840. See 
also Logging [25 Cyc 1560, 1561]. 

{a] “Scribner rule’ compared.— 
(1) It has been intimated that the 
Doyle rule and the Scribner rule re- 
fer to the place where the diameter 
of the logs should be measured. 
Bulkley v. Whited, 113 La. 396, 398, 
37 S 5. (2) “That is, that the Doyle 
rule required . that the diameter 


should be taken at the small end of 
the log, and that the Scribner rule 
required that it should be measured 
at both ends and the sum divided by 


2 to obtain a mean diameter.” Peter 
v. Owl Bayou Cypress Co., 137 La. 
1067, 1070, 1071, 69 S 840. (3) On 


the other hand it has been held that 
the Doyle rule has nothing to do 
with the manner or place of taking 
the measurement, the latter being 
subject to the agreements'cf the par- 
ties interested in the measurement. 


Peter v. Owl Bayou Cypress Co., 
supra. 
13. St. Paul F. & M. Ins. Co. v. 


Kendle, 168 Ky. 146, 151, 173 SW 
37% 


3. 

[a] “[One in a doze] is uncon- 
scious, and, therefore, not in pos- 
session of his faculties either of 
hearing or seeing.” St. Paul F. & M. 
Ins. Co. v. Kendle, 163 Ky. 146, 152, 
173 SW 373. 

14.. Forbes v. Dunnavant, 198 Mo. 
193, 95 SW 934, 936. 

15. Forbes v. Dunnavant, 198 Mo. 
133, 95 SW 934, 936. 

16. Webster Int. D. 

17. Coquard v. Kansas City Bank, 
22 Mo. A. 261, 265. 

18. Jaqua v. Shewalter, 10 Ind. A. 
234, 36 NE 173, 37 NE 1072, 1073 
(“when a statement of account is 
made out, using the term ‘Dr.,’ with- 
out more, it simply indicates that 
the person owes the various items’). 
eee generally Abbreviations 1 C. J. p 

19. Seeberger v. Wright, etce., Oil, 
eter Miz Cons 7a. Se iss. 154) malo 
SCt 583, 39 L. ed. 665. 

20. Seeberger v. Wright, etc., Oil, 
ete, Miz. Col, 157 U. ‘S) 18371845 1b 
SCt 583, 39 L. ed. 665. 

21. Seeberger v. Wright, etc., Oil, 
ete: Mie Cols 157 UL SoS seta 
SCt 583, 39 L. ed. 665. 

22. Seeberger v. Wright, etc., Oil, 
etcne Mire Cony bt Uns. Lo ,mis4ento 
SCt 583,39 L. ed. 665. 

23. Seeberger v. Wright, ete., Oil, 
CLC Mie. Con nd bt. U.Sinis3) al S4n lo 
SCt 5838, 39 L. ed. 665. 

24. Marriott v. .Brune, 9 How. 
(UES) (6195 632; -t3u is ed aos oepeit 
Seeberger v. Wright, etce., Oil., ete., 
Mites Conwlb 7. U. (Sints3) 185 ib SCt 
563, 39 L. ed. 665 (where the defini- 
tion given in the text is referred 
to as a “dictum,” the court observ- 
ing that “the case... did not call 
for a definition of the word”)]. 

25. Anderson L. D. 

26. See Delineation 18 C. J. p 474. 

27. Anderson L. D. 
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as a will, contract, lease, etc., for the purposes of 
discussion and correction, and which is afterward to 
Applied to com- 
mercial paper, the term may mean not the instru- 
ment in writing commonly known as a draft, that is, 
a bill of exchange or an order of money, but the act 
or fact of drawing money by the depositor from the 
In commerce, a small allowance 
in weighable goods, made by the king to the im- 
porter ;°° an allowance made for waste in goods sold 
by weight, or the allowance made by the custom- | 


be copied out in its final shape.?® 


funds of a bank.?? 


28. Black L. D. 

29. Allen v. Williamsburg Sav. 
Bank, 69 N. Y. 314, 317. See also 
Bills and Notes § 19. 

730; Napier, vii Barney, 17 EF. Cas. 
Oil, 


No. 10,009, 5 Blatchf.'191, 192. 
31. Seeberger v. Wright, etc., 

CUG Mie CONN. VUES So, 1oo, lo 

SCt 583, 39 L. ed. 665. 


[a] “Draft” or “draught.”—(1) 
“This case turns really upon the 
meaning of the word ‘draught,’ the 


government cla*‘ming that it is a mis- 
spelling of the word ‘draff,’ which 
is defined as waste matter, sweepings, 
refuse, lees, or dregs. The word first 
made its appearance in the thirty- 
fifth section of the tariff act of Au- 
gust 4, 1790, c. 35, 1 Stat. 145, 166, 
wherein an allowance was made for 
‘the drafts and tare of the articles 
subject to duty by weight.’ In this 
section it is spelled both ‘draft’ and 
‘draught.’ This provision was re- 
enacted in the tariff act of March 2, 
1799, c. 22, § 58, 1 Stat. 627, 671, the 
word being spelled ‘draft.’ A judicial 
interpretation of the word is sug- 
gested in a dictum in the opinion of 
Mr. Justice Woodbury in Marriott v. 
Brune; (9) Hows CU. USS) 619) "633, “13 
L. ed, 282, in which he says: ‘An- 
other reduction is made in weight for 
tare and draft. This last should be 


“draff,”’ meaning dust and dirt, and 
not what is generally meant by 
Sdraught > “or “‘dratta’ “Thess ease; 


however, did not.call for a definition 
of the word. There has been a pe- 
euliar use of the word “draught” in 
England, and perhaps also in this 
country, in connection with commer- 
cial transactions, in which it is de- 
fined as an arbitrary deduction from 
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gross weight made by custom, to as- 
sure the buyer or importer, as the 
case may be, that there is no dis- 
crimination against him from differ- 
ence in scales. . The two words 
are in reality different spellings of 
the same word....As the word 
“draught” or “draft” has a particular 
and uniform meaning given to it by 
the lexicographers, and such defini- 
tion seemg, to be a reasonable one as 
applied to the statute in question, we 
see no good reason for saying that it 
is a mere mis-spelling for ‘“draff,’’ 
especially in view of the fact that 
this is an’ unusual word, with a to- 
tally different meaning, and not 
found elsewhere in any tariff acts to 


which our attention ‘has been 
called.’’”  Seeberger v. Wright, etc., 
Oil, etc., Mfg. Co., 157 U. S. 188, 184, 


15 SCt 583, 39 L. ed. 665. (2) Web- 
ster Dictionary of 1890 makes a dis- 
tinction between “draught” and 
“draft,” but neither the Century nor 
the Imperial Dictionary makes such 
distinction. Seeberger v. Wright, 
etc., Oil; ete. Mfe. Com 150 Ui Si,183, 
184, 15 SCt 583, 39 LL. ed. 665. 
{b] “Tare” distinguished.—“Draft 
and tare, in a commercial sense and 
usage, have a separate and distinct 
meaning and application. It 
{draft] is to compensate for any loss 
that may occur from the handling 
of the scales, in the weighing, so 
that, when weighed the second time, 
the article will hold out good weight. 
The latter, tare, is allowed for the 
outside or covering of the article 
imported, whether it be box, barrel, 
bag, bale, mat, etc. Now, the tare in 
this case was ‘allowed, but the allow- 
ance for the draft was refused. I 


q 


house on excisable goods;3! an allowance or deduc- 
tion from the gross weight of goods;*? an allowance 
to the merchant when the duty is ascertained by 
weight, to insure good weight to him.** 
law, the involuntary conscription of citizens into 
the service of the state as soldiers or sailors.*4 

As a verb. To prepare in writing.*® 

DRAG. In railroading, a term applied to a num- 
ber of freight cars, usually loaded, being transferred 
from one railroad yard to another.*® 


In military 


cannot perceive any distinction be- 
tween the two, as the right to the 
allowance of the one stands as ex- 
press and as explicit, on the statute, 
as the right to the allowance of the 
other. Both mght is well have been 
denied as either. It is a mistake to. 
suppose that the allowance for the 
tare covers that for the draft, for, as 
is seen, it is intended to cover a dif- 
ferent loss, one incident to the weigh- 
ing of the article, while the other 
relates to the loss from the rough 
outside covering of it.’ Napier v. 
Barney, 17 F. Cas. No. 10,009, 5 
Blatchf. 191, 192 [quot Seeberger v. 


Wright, etc., Oil, etc, Mfg. Co., 157 
pis £83) 184, 15 'SCt 538339" heeds 
if 
82. Webster D. [quot Seeberger v. 
Wright, etc., Oil, ete, Mfg. Co., 157 
ie 183,0:285;) 415 (SCte5835739 alLisieds 
33. Napier v. Barney, 17 F. Cas. 


No. 10,009, 5 Blatchf. 191, 192 [quot 
Seeberger v. Wright, etc.,. Oil, etc., 
Mig. Co.,; 157 U.S. 83, 1855) fogsSCer 
583, 39 L. ed. 665] (“it is to com- 
pensate for any loss that may occur 
from the handling of the scales, in 
the weighing, so that, when weighed 
the second time, the article will hold 
out good weight’). 

34, . In. ress frons,413 .H.. (Cas. No; 
7,066, 5 Blatehf. 166, 168; Lanahan v. 
Birge, 30 Conn. 438, 448; Johnson v. 
Dodd, 56 N: Y. 76, 81; Kneedler v- 
Lane, 45 Pa. 238, 264; In re Wehlitz, 
16 Wis. 443, 448, 84 AmD 700, See 
also Army and Navy § 27 et seq. 

35. Anderson L. D. 

36. La Mere v. Railway Transfer 
Co., 125 Minn. 159, 145 NW 1068, 1070, 
AnnCas1915C 657. 
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By Apert pe Forrest Tyier * 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 604] 


ANALYSIS 
I. DEFINITIONS [§ 1] p 604 


II. SCOPE OF ARTICLE [§ 2] p 606 


Ill. ESTABLISHMENT AND MAINTENANCE [§§ 3-206] p 606 
A. Power to Establish [§§ 3-6] p 606 
1. In General [§ 3] p 606 
2. Source of Legislative Power [§ 4] p 607 
3. Purposes for Which Drains May Be Established [§ 5] p 608 
4. Upon Whom Power Conferred [§ 6] p 611 
B. Construction and Effect of Statutes [§§ 7-11] p 611 
1. In General [§ 7] p 611 
2. Amendment and Repeal [§ 8] p 612 
3. Retroactive Operation [§§ 9-11] p 6138 
a. Amendatory Acts [§ 9] p 613 
b. Repealing Acts [§ 10] p 614 
c. Curative Statutes [§ 11] p 614 
C. Drainage and Reclamation Districts and Commissions [§§ 12-45] p 614, 
1. Power of Legislature to Create [§ 12] p 614 
2. Nature and Incidents of Districts [§ 13] p 615 
3. Proceedings for Organization [§ 14] p 617 
4. Territorial Extent [§§ 15-21] p 617 
a. In General [§ 15] p 617 
b. Lands Benefited [§ 16] p 618 
e. Lands Situated in Another District [§ 17] p 619 
d. Lands Situated in a City or Village [§ 18] p 619 
e 
f 


=- 


. Districts Extending into Two or More Counties [§ 19] p 619 
. Subdistricts [§ 20] p 620 
g. Districts by User [§ 21] p 620 
5. Alteration of Districts [§§ 22-29] p 621 
a. Annexation or Exclusion of Lands Generally {§ 22] p 621 
b. Annexation of Lands Benefited or Voluntarily Connected with Drain [§ 23] p 621 
c. Proceedings for Alteration [§§ 24-29] p 622 
(1) Jurisdiction [§ 24] p 622 3 
(2) Notice [§ 25] p 623. 
(3) Pleading [§ 26] p 623 
(4) Hearing and Determination [§ 27] p 623 
(5) Appeal and Certiorari [§ 28] p 623 
) Costs [§ 29] p 623 
6. Dissolution or Other Termination [§ 30] p 623 
7. Reorganization and Consolidation [§ 31] p 625 
8. Commissioners and Other Officers [§§ 32-36] p 625 
a. Appointment or Election [§ 32] p 625 
b. Eligibility and Qualification [§§ 33-35] p 626 
(1) Eligibility [§ 33] p 626 
(2) Oath of Office [§ 34] p 627 
(3) Bond [§ 35] p 627 
e. Term of Office, Removal, and Vacancies [§ 36] p 627 
9. Powers and Proceedings of Districts and Commissions [§§ 37-43] p 627 
a. In General [§ 37] p 627 
b. Indebtedness and Securities [§§ 38-40] p 628 
(1) In General [§ 38] p 628 
(2) Drain Warrants or Orders [§ 39] p 629 
(3) Drainage Bonds [§ 40] p 629 
¢. Duties and Liabilities of Commissioners and Other Officers [§§ 41-42] p 632 
(1) Duties [§ 41] p 632 
(2) Liabilities [§ 42] p 632 
d. Compensation of Officers [§ 43] p 633 


* Author of “Deposits in Court” 18 C. J. p 764, “District and Prosecuting Attorneys” 18 C. J. p 1294. 
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10. Actions in General [§ 44] p 633 
11. Collateral Attack on Organization [§ 45] p 633 
D. Drainage Companies or Associations [§§ 46-48] p 635 
1. Creation and Existence [§ 46] p 635 
2. Articles of Association [§ 47] p 636 
3. Liability of Members for Corporate Debts [§ 48] p 636 
E. Establishment of Drains by Agreement of Landowners [§ 49] p 636 
F. Proceedings for Establishment [$$ 50-149] p 636 
1. In General [§ 50] p 636 
2. Jurisdiction [§§ 51-53] p 637 
a. In General [§ 51] p 637 
b. Drains Located in Several Counties or Townships [§ 52] p 639 


ce. Drains Located Partly in, City or Incorporated Village {§ 53] p 640 


3. Parties [§ 54] p 640 
4. Petition [§§ 55-65] p 641 
. In General [§ 55] p 641 
. Description of Land [§ 56] p 641 
. Location and Character of Drain [§ 57] p 642 
. Names of Landowners [§ 58] p 643 
. Necessity and Purpose of Drain [§ 59] p 643 
. Method to Be Adopted [{§ 60] p 644 
. Signature and Verification [§ 61] p 644 
. Withdrawal of Names [§ 62] p 645 
Amendment and Supplemental Petition [§§ 63-64] p 645 
(1) Amendment [§ 63] p 645 
(2) Supplemental Petition and New Proceedings [§ 64] p 646 
j. Filing [§ 65] p 646 
5. Articles of Association or Incorporation of District [§ 66] p 646 
6. Bond or Deposit by Petitioners |§ 67] p 646 
7. Notice [§§ 68-77] p 647 - 
a. Necessity [§ 68] p 647 
b. Persons Entitled to Notice [§ 69] p 648 
ce. Time of Giving Notice [§ 70] p 649 
d. Mode and Sufficiency of Service [§§ 71-72] p 649 
(1) In General [§ 71] p 649 
(2) Constructive Notice [§ 72] p 649 
. Form and Requisites of Notice [§ 73] p 650 
. Waiver of Notice or Defects Therein if 74] p 651 
. Estoppel [§ 75] p 651 
. Proof of Service [§ 76] p 652 
1. Second Notice [§ 77] p 652 
8. Remonstrances or Objections to Petition [§§ 78-81] p 652 
a. In General [§ 78] p 652 
b. Parties [§ 79] p 653 
e. Time of Filing [§ 80] p 653 
d. Withdrawal [§ 81] p 654 
9. Appointment of Commissioners or Viewers [§§ 82-85] p 654 
a. In General [§ 82] p 654 
b. Competency [§ 83] p 655 
c. Bond and Oath [§ 84] p 655 
d. Order of Appointment [§ 85] p 655 ; 
10. Proceedings of Commissioners or Viewers [§§ 86-89] p 655 
a. In General [§ 86] p 655 
b. Viewing Land [§ 87] p 655 
e. Securing Releases [§ 88] p 656 
d. Misconduct [§ 89] p 656 
11. Report of Commissioners, Viewers, or Engineers [§§ 90-101] p 656 
a. Necessity and Requisites [§§ 90-95] p 656 
(1) In General [§ 90] p 656 
(2) Description of Lands and Landowners [§ 91] p 656 
(3) Description and Location of Drain [§ 92] p 657 
(4) Public Necessity [§ 93] p 657 
(5) Estimated Cost [§ 94] p 658 
(6) Signature and Verification [§ 95] p 658 
Time of Filing [§ 96] p 658 
Amended or Supplemental Report [§ 97] p 659 
Drains Extending through Several Counties [§ 98] p 659 
Notice of Filing and Hearing [§ 99] p 659 
Conclusiveness of Report [§ 100] p 659 
Report by Reviewers [§ 101] p 659 
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12. Jury in Lieu of Commissioners [§ 102] p 659 
13. Remonstrance to Report [§§ 103-108] p 659 
a. In General [§ 103] p 659 
b. Form and Requisites [§ 104] p 660 
ce. Time of Filing [§ 105] p 660 
d. Withdrawal [§ 106] p 660 
e. Remonstrance to New or Additional Report [§ 107] p 661 
f. Waiver [§ 108] p 661 
14. Hearing [§§ 109-116] p 661 
a. In General [§ 109] p 661 
b. Striking Out Causes in Remonstrance [§ 110] p 661 
c. Evidence [§§ 111-113] p 661 
(1) Burden of Proof {§ 111] p 661 
(2) Admissibility [§ 112] p 662 
(3) Weight and Sufficiency [§ 113] p 662 
d. Findings [§ 114] p 662 
e. Motion to Dismiss Proceedings [§§ 115-116] p 663) 
(1) Voluntary Dismissal [§ 115] p 663 
(2) Involuntary Dismissal [§ 116] p 663 
15. Decision [§§ 117-120] p 663 
a. Dismissal on Finding against Petitioners {|§ 117] p 663 
b. Remanding or Referring Back Report [§ 118] p 664 
ce. Order Establishing Drain or District [§ 119] p 664 
d. Modification or Vacation of Order [§ 120] p 665 
16. Record of Proceedings [§ 121] p 665 
17. New Trial or Rehearing [§ 122] p 666 
18. Appeal and Error [§§ 123-143] p 667 
a. Right of Review and Decisions Reviewable [§§ 123-125] p 667 
(1) In General [§ 123] p 667 
(2) Determination as to Necessity of Drain, “and Lands to Be Included in District 
[§ 124] p 668 
(3) Persons Entitled to Appeal [§ 125] p 668. 
. Presentation and Reservation of Grounds of Review [§ ae p 669 
. Parties [§ 127] p, 669 ~ 
. Requisites for Transfer of Cause |§§ 128-132] p 669 
(1) In General. [§ 128] p 669 | 
(2) Time of Taking Proceedings [§ 129] p 670 
(3) Prayer, Affidavit, and Order for Appeal [§ we p 670 
(4) Bond..[§.131] p 670 
(5) Notice: [§ 132] p 671 
. Supersedeas [§ 133] p 671 
. Record [§ 134] p 671 j 
. Assignments of Error [§ 135] p 671 
. Review and Disposition of Cause [§§ 136-143] p- GTA, 
(1) In General [§ 136] p 672 
(2) Trial De Novo on Appeal [§§ 137-143] p 672 
(a) In General [§ 137] p 672 
(b) Scope and Extent of Review [§ 138] p : 672 
(e) Pleading and Amendments [§ 139] p 672 
(d) Evidence [§ 140] p 673 
(e) Trial [§ 141] p 673 
(f) Judgment and Disposition of Cause [§ 142] p 673 
(g) Further Appeal [§ 143] p 674 
19. Certiorari [§§ 144-145] p 674 
: a. When Writ Will Lie [§ 144] p 674 
b. Procedure [§ 145] p 675 
20. Costs and Expenses [§§ 146-149] p 676° 
a. Liabilities in General [§ 146] p 676 
b. Liabilities on Bonds for Costs and Expenses [§ 147] p 677 
c. Expenses Recoverable [§ 148] p 678 
d. Proceedings for Allowance or Recovery [§ 149] p 678 
G. Estoppel or Waiver of Objections [§ 150] p 678 
H. Collateral Attack on Proceedings [§§ 151-152] p 680 
1. Nonjurisdictional Defects [§ 151] p 680 
2. Jurisdictional Defects [§ 152] p 681 
I. Restraining Construction of Drain [§ 153] p 683 
J. Location and Plan of Construction [§§ 154-159] p 683 — 
1. In General [§ 154] p 683 
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CROSS REFERENCES 


Condemnation of property for drainage purposes see Natural drainage see Waters [40 Cyc 640]. 


Eminent Domain [15 Cyc 543]. Private rights: 

Highway drainage see Highways ia Cyc 228]; Munici- As to artificial watercourses, ditches, or canals see 
pal Corporations [28 Cyc 111 Waters [40 Cye 658]. 

Irrigation ditches see Waters [40 eat 827]. Of drainage see Waters [40 Cyc 639]. 


Jury trial, right to in drainage proceedings see Jury. Sewers in cities see Municipal Corporations [28 e 
Levees See Levees [25 Cyc 188]. 55 : Se 


Mandamus to drainage officers see Mandamus [26 Cyc Surface waters see Waters [40 Cyc 639]. 


I. DEFINITIONS 


[§ 1] The term ‘‘drain’’? has no technical or | any artificial channel or trench through which water 
exact meaning, but as generally understood denotes | or sewage is caused to flow! from one point to an- 


1. Valparaiso y; Parker, 148 Ind. | 345, 350, 70 SE 834 (holding that the | water is collected 
379, 381, 47 NE 330; Beezoni Drain.| words “drain” or “ditch” may both | Dano vy. eibalaeipp |. rae ee Oe ot 
Commn, v. Winn, 98 Miss. 359, 365, ae mean a hollow or open space in the] Ark, 564 (holding that a railroad is 
S 778; Sherrod v. Battle, 154 N. 3. | ground, natural or artificial, where! neither a “drain” nor a “levee” with- 


For] later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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other; a ditch;? a sewer;? a watercourse.* 
more restricted sense, as applied to houses, the term 
‘‘drain’’ is sometimes applicable to a conduit used 
for the drainage of one building only.® 


in the meaning of the statute giving 
a lien for labor in ditching, building 
levees, etc.). 

[a] Other definitions.— (1) “A 
hollow space in the ground, natural 
or artificial, where water is collected 
or passes off.” Goldthwait v. Hast 


Bridgewater, 5 Gray (Mass.) 61, 64 
{quot Fiske v. Wetmore, 15 R. I. 354, 
OOO LO: PAWN OKOymeL Ole Al) G2itqe pakG2) ions As 


trench; a sink.” Valparaiso v. Par- 
ker, 148 Ind. 379, 381, 47 NE 330. 

2. Ill—Wayne City Drain, Dist. v. 
Boggs, 262 Ill. 338, 104 NE 676; Briar 
v. Job’s Creek Drain. Dist. Comrs., 
185 Ill. 257, 260, 56 NE 1042. 

Ind.—Royse v. Evansville, ete., R. 
Co., 160 Ind. 592, 67 NE 446. 

Mass.—Goldthwait v. East Bridge- 
water, 5 Gray 61, 64 [quot Fiske v. 
Wetmore, 15 R. I. 354, 359, 5 A 375, 10 
A 627, 6291. 

Mo. —Byrne v. Keokuk, etc., R. Co., 
47 Mo. A. 3$3; 389. 

N. C.— Sherrod v. Battle, 154 N. C. 
345, 350, 70 SE 834. 

Oh.—Greene County Comrs. v. Har- 
bine, 74 Oh. St. 318, 78 NE 521. 

“In order to constitute either [a 
‘ditch’ or a ‘drain’], there must be 
a well-defined channel or receptacle 
for the drainage of water. A mere 
depression in the surface of the 
earth, or a swale, with no channel 
or banks, cannot. be called either a 
ditch or drain.’ Byrne v. Keokuk, 
ete, Raj Cos, 40 Mo, A: 383.2389: 

[a] “Ditch” and “drain” synonym- 
ous.—(1) The words “drain” and 
“ditch” have no exact or technical 
meaning; they both may mean a hol- 
low or open place in the ground, nat- 
ural or artificial, where water is col- 
lectéd or conducted off, and if suf- 
ficiently defined they may bound land 
as other natural objects. Sherrod v. 
Battle, 154 N. C. 345, 70 SE 834. (2) 
In common parlance, the words 
“drain” and ‘“ditch’’ are used inter- 
changeably, but technically speak- 
ing, each has its own appropriate 
meaning when used in certain con- 
nections. The word “ditch” is most- 
ly used to designate a trench on the 
surface of the ground, and the word 
“drain”? is commonly used in connec- 
tion with a sewer, sink, or other un- 
dersurface drain. Outside of this we 
ean find no distinctitve difference. To 
constitute either, there must be a 
well-defined channel for the drain- 
age of water. Byrne v. Keokuk, etc., 
R. Co., 47 Mo. A. 383, 389. 

[b] Statutory definitions. — The 
drainage statutes sometimes provide 
that the word “drain’’ whenever used 
in the act shail be deemed to include 
any ditch or watercourse opened or 
proposed to be opened and tmproved 
for the purpose of drainage. Pere 
Marquette R. Co. v. Weilnau, 157 
Mich. 699, 704, 122 NW 303; Greene 
County v. Harbine, 74 Oh. St. 318, 78 
NE 521; Mason v. Fulton County, 30 
On. Cire Ct. p49: 

[ce] “Ditch” and “canal” distin- 
guished.—The terms ‘ditch’ and 
“canal” are sometimes used indis- 
eriminately to designate an artificial 
drain. In the ordinary acceptation of 
the terms both indicate a channel 
constructed for the purpose of con- 
véying water, the only difference be- 
ing that the word ‘canal’ suggests 
a channel of larger dimensions than 
does the word “ditch,” but as de- 
fined by the authorities a ditch may 
be natural or artificial, while a canal 
is an artificial trench for confining 
water to a definite channel, or a 
trench or excavation in the earth for 
conducting water and confining it to 


narrow limits. Ange vy. Atlantic 
coaet Line _R:~ Co., N.C.) 75 SE 
798. 

~ 3. Charleston v. Johnston, 170 Ill. 


336, 341, 48 NE 985; Valparaiso v. 
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the removal of 


To drain 
Parker, 148 Ind. 379, 381, 47 NE 
330; Webster D. [quot Aldrich v. 


Paine, 106 Iowa 461, 466, and Fiske v. 
Wetmore, 15 R. I. 354, 359, 5 A 375, 10 


A 627, 629]; and cases infra this 
note. 
[a] A sewer (1) is ‘a conduit or 


canal constructed, especially in a 
town or city, to carry off superfluous 
water, soil, and other matters; a pub- 
lic drain.” An open sewer is “a 
sewer of which the channel is open 
to the air, instead of being con- 
cealed underground or covered in.” 
Century D. (2) Or, according to 
Webster, a sewer is “a drain or pas- 
sage to carry off water and filth un- 
derground; a subterraneous channel, 
particularly in cities.” Drexel v. 
Lake, 127 Ill. 54, 20 NE 38; Hanscom 
y. Omaha, 11 -Nebr. 37, 7, NW 739. 
(3) The word “sewer” in the city 
charter may apply to an underground 
structure for conducting the waters 
of a natural stream, as well as to 
one used exclusively for the surface 


flow. Bennett v. New Bedford, 110 
Mass. 423. 

{b] “Drain” and “sewer” distin- 
guished.—(1) “Drainage laws are 


closely akin to sewer laws. In fact, 
the only difference between the two 
is that they are called sewers in cit- 
ies and closely populated communi- 
ties, while they are called drains in 
rural and agricultural communities, 
and the further difference tnat sew- 
ers are generally covered over to pre- 
vent the escape and dissemination of 
foul odors and noxious gases, and 
conceal the passage of their contents 
through the streets, while drains are 
open. There is, however, no differ- 
ence in the legal principals applicable 
to the two.” Mound City Land, etc., 
Co. v. Miller, 170 Mo. 240, 252, 70‘'SW 
721, 94 AmSR 727, 60 LRA 190. (2) 
“A sewer is usually closed, but not 
necessarily so, and is ordinarily ap- 
plied to drains in the city, whether 
of water or filth, or both. The differ- 
ence seems to be largely a matter of 
location. What is a ditch or drain 
in the country is called a sewer in 
the city, and vice versa.” Aldrich 
Se aes 106 Iowa 461, 467, 76 NW 
812. 

[c] Sewerage and sewage.—(1) 
“Sewerage is a system of drainage by 
means of sewers, and sewage is 
sometimes used to denote the water 
flowing in or carried off by sewers, 
and sometimes the system of sewers 
for carrying off filth or superfluous 
water. Sewerage, or drainage by 
sewers, exists only, as a _ general 
thing, in cities or incorporated towns 
or villages,’ Per Magruder, J., dis. 
op. in Wilson v. Chicago Sanitary 
Dist.;_ 133° Til. 448, 489, 27° NE. 203. 
(2) The primary meaning of the term 
“sewage” is that which passes 
through a sewer; a secondary mean- 
ing is derived from the usual charac- 
ter of the contents of a sewer, and 
as used in that sense the word sig- 
nifies the refuse and foul matter, 
solid or liquid, which is so carried 


off. Morgan v. Danbury, 67 Conn. 
484, 494, 35 A 499. (3) In legal 
definition the word ‘drainage’ may 


include sewage, but when ‘drainage” 
is used in reference to lands, and a 
drain for water exists, and there is 
no provision for house sewage, the 
inclusion is not necessarily implied. 
Wetmore v. Fiske, 15 R. I. 354, 5 A 
375, 10 A 627, 629. 

{d] In England (1) for a distinc- 
tion between “drain” and ‘sewer’ 
under certain English statutes see 
St. Matthew v. London School B4a., 
ELS9S] ALC? 1190 Heaver Vv. Fulham 
Borough Council, [1904] 2 K. B. 383; 
Silles v. Fulham Borough Council, 
f1903] 1 K. B. 829; Greater London 
Property Co., Ltd. Vv. Foot, [1899] 1 


land is to rid it of its superfluous moisture.® 
drainage as applied to land ordinarily contemplates 
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Hence 


water therefrom by means of an 


artificial channel or trench,’ but it may also include | 


Q. B. 972; Geen v. St. Mary’s Vestry, 
[1898] 2 Q. B. 1; Kershaw v. Taylor, 
[1895] 2 Q. B. 471; Bateman vy. Pop- 
lar Dist. Bd. of Works, 33 Ch. D. 
360; Reg. v. Godmanchester Local 
Bd. of Health, 5 B. & S. 886, 117 ECL 
886, 122 Reprint 1060 [quot Fiske v. 
Wetmore, 15 R. I. 354, 359, 5 A 375, 
10 A 627, 629]; Harvey v. Jaye, 71 
J. P. 473; Harvey v. Busby, 70 J. P. 
301; Gorringe v. Shoreditch Borough 
Council, 26D, bullock: 
Reeve, . 164; Appleyard Vv. 
Lambeth Vestry, 60 J. P. 807. (2) A 
drain which drains more than one 
building, although passing through 
private land, is a sewer within the 
English Public Health Act of 1875. 
Travis <tv., ,Uttley;, ts94i Oa: 
233, 16 ERC 413. (3) Where land is 
laid out for building, houses built, 
and a street made, although not 
vested in the local authorities, a 
drain constructed in the street and 
intended to be connected with the 
houses is a sewer within the mean- 
ing of the public health act, at least 
after more than one house has been 
connected with it. Acton Local Bd. 
Vv. "Batten, «238 yChs Di 128375286.) <@4). 
Several drains considered a sewer 
within the English statutes. Harvey 
Vii Jaye, Lue Sew Aies 

4 Valparaiso v. Parker, 148 Ind. 
379, 381, 47 NE 330; Pere Marquette 
R. Co. v. Weilnau, 157 Mich. 699, 704, 
122 NW 303; Greene County v. Har- 
bine, 74 Oh. St. 318, 323, 78 NE 521 
(holding that the word ‘drain” is 
Synonymous with ‘‘watercourse,” as 
used in the County Ditch Law, and 
the county commissioners are with- 
out authority to convert a living 
stream of water into a ditch by pro- 
ceedings for the location and con- 
struction of a ditch); Taylor v. Craw- 
ford, 72 Oh. St. 560, 74 NE 1065, 69 
LRA 805; Webster D. [quot Fiske v. 
Wetmore, 15. -R. 1. ¥854,) 359; 15 Ar 375, 
10 A 627, 629]. 

5. Hedley v. Webb, [1901] 2 Ch. 
126, 130 (where, quoting a statutory 
definition of the word “drain,” it is 
said: “Turning: back to the defini- 
tion of ‘drain,’ ‘drain’ means any 
drain of and used for the drainage 
of one building only, or premises 
within the same curtilage, and made 
merely for the purpose of communi- 
cating therefrom with a cesspool or 
other like receptacle for drainage, or 
with a sewer into which the drain- 
age of two or more buildings or 
premises occupied by different per- 
sons is conveyed’); Acton Local Bd. 
Vv. Batten, 28 Ch. D. 283, 286 (where 
it is said: ‘ ‘Drain’ [within a. stat- 
utory definition] means any drain of 
and used for the drainage of one 
building only’’). 

[a] “Sink-conductors” an adjunct 
of “drainage.”—‘It is new to me io 
be told that what are called here [in 
a statute] ‘sink-conductors’—that is 
to say, pipes by which the drainage is 
brought into the drains of the house 
—are not part of ‘the drainage sys- 


tem.’”’ Glasgow v. McOmish, [1898] 
AvniC25432; 04410 
Distinction between drain and 


sewer see supra note 3 [bl]. 

6. Peo. v. Parks, 58 Cal. 624, 648. 

[a] @ther definitions —(1) “To 
draw off by degrees; to cause to flow 
gradually out of or off; hence, to 
cause the exhaustion of.’ Webster 
D. [quot Peo. v. Parks, 58 Cal. 624, 
648 (per Myrick, J.)]. (2) “To con- 
duct water from one place to another, 
for, the purpose of drying the for- 


mer.” Bouvier L. D. 

7. %Tll.—Briar v. Job’s Creek Drain. 
Dist, “Comrsi;) 185 dll. 257, 56 «NEI 
1042. 


Ind.—Royse v. Evansville, ete., R. 
Co., 160 Ind. 592, 594, 67 NE 446 [eit 
Valparaiso v. Parker, 148 Ind. 379, 47 
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the construction of such ditches, drains, and em- 
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bankments or levees as may be necessary to pre- 


[§ 2] In many of the states there are statutory 
provisions, more or less elaborate, for the drainage 
and reclamation of swamp, marshy, or overflowed 
lands, and the assessment of benefits therefor. This 
article treats only of proceedings under those stat- 
utes; the subjects of municipal drainage by means 
of sewers,® drainage of mill ponds *° and highways,"* 


II. SCOPE OF ARTICLE 


esiee 


vent the accumulation of water.’ 


private rights as to artificial watercourses, ditehes, 
or canals,!2 and as to drainage of surface water,’ 
are discussed elsewhere. 

Levees to prevent the inundation of land, although 
they subserve a public purpose similar to that of 
drains and are frequently provided for in the same 
legislative act, are treated in a separate article.'* 


III. ESTABLISHMENT AND MAINTENANCE 


[§ 3] 


NE 330 (distinguishing 
from “levee’’)]. 

La.—Marceaux v. East Cameron 
Drain. Dist, 136° La, 913, 67 S 956, 
S57 [eityCy ceil: 

Mass.—Peo. v. Parks, 58 Cal. 624, 
648 [cit Goldthwait v. East Bridge- 
water, 5 Gray 61, 63]. 

R. {.—Wetmore vy. Fiske, 15 R. I. 
854, 5 A 875, 378; 10 A 627, 629. 

ee —Holt vy. State, (Civ. A.) 176 
SW 743. 

[a] Other definitions: (1) “Rain- 
fall, surface and subsoil water only.” 
Mass. Rev. L. (1902) c 75 § 117. (2) 
“That district of country that drains 
into a river or stream; [a water- 
shed] as the drainage of the valley 
of the river Thames.” Maxwell Land 
Grant Co. v. Dawson, 7 N. M. 133, 143, 
34 P 191 [rev on other grounds 151 
U. S. 586, 14 SCt 458, 38 L. ed. 279]. 

[b] May embrace “sewerage.”— 
Valparaiso v. Parker, 148 Ind. 379, 
381, 47 NE 330; Wetmore v. Fiske, 
ne Ree 7354; 359, 56. A 375,, 10° A 
627. 

{c] The term “drainage of land” 
has practically the same application 
as “reclamation.” The one is the 
means employed, the other the re- 
sult. Laguna Drain. Dist. v. Charles 
Martin Co., 144 Cal. 209, 77 P 933. 

{d] “Kent speaks of the right of 
drainage, 3 Comment. 436, as a ‘right 
to convey water in pipes through or 
over the estate of another.’” Fiske 
v. Wetmore, 15 R. I. 354, 359, 5 A 
375,10 A 627, 629. 

[e] . “Gravity drainage” provided 
for in Const. art 281 par 2, as amend- 
ed by Act No. 192 (1914) p 370 is a 
system of.drainage by gravity of 
land which is susceptible of such 
drainage, and has reference to land 
which may be entirely drained by 
such system. Marceaux v. East Cam- 
eron Drain. Dist., 136 La. 913, 67 S 
956, 957. 

{f] The “petition for any drain- 
age district, [in an act for the con- 
struction of drains, ditches and 
levees] shall be held to mean and 
include any side latera spur or 
branch ditch drain open, covered or 
tiled, or any natural water-course 
into which such drains or ditches 
may enter for the purpose of outlet, 
whether such water-course is _ sit- 
uated in or outside of the district.” 


“drainage” 


Briar v. Job’s Creek Drain. Dist., 185 
Ill. 257, 260, 56 NE 1042. , 
8. In re Mississippi, ete., Drain- 


age Dist., 270 Mo. 157, 192 SW 727; 
Holt v. State, (Tex. Civ. A.) 176 SW 
743. 

9. See Municipal Corporations [28 
Cye 55]. 

10. See Waters [40 Cyc 666]. 

11. See Highways [37 Cyc 228]. 

12. See Waters [40 Cyc 658]. 

13. See Waters [40 Cyc 639]. 

14. See Levees [25 Cyc 188]. 

15. U. S.—Soliah v. Heskin, 222 
UW, S) 522) 32 SCt 102, 66° Ted: 294; 
Fallbrook Irr. Dist. v. Bradley, 164 


A. Power to Establish—l. 
It is within the power of a state to require local 
improvements to be made which are essential to and 
will promote the public health, convenience, and wel- 


In General. | fare. 


pS: 112; WIASCt 56). 4n) Le dns695 
Wurts v. Hoagland, 114 U. S. 606, 
5 SCt 1086, 29 UL. ed. 229; Head v. 
Amoskeag Mfg. Co., 113 U. S. 9, 5 SCt 
441, 28 L. ed. 889; Hagar v. Reclama- 
tion Dist.) Nor s0sy 112 US. 0 lee 
SCt 663, 28 L. ed. 569; Davidson v. 
New Orleans, 96°U. S. 97, 24 L. ed. 
616; Orr v. Allen, 245 Fed. 486 [aff 
248 U. S. 35]; Cubbins v. Mississippi 
River Commn., 204 Fed. 299; Chicago, 
etc., R. Co. v. Appanoose County, 170 
Fed. 665 [aff 182 Fed. 291, 104 CCA 
573, 31 LRANS 1117 (aff 182 Fed. 
301, 104 CCA 583)]; Shelley v. St. 
Charles County, 17 Fed. 909, 5 Mc- 
Crary 474. 

Ark.—Wilson v. Compton Bond, 
etc., Co., 103 Ark. 452, 146 SW aaa 
St. Louis Southwestern R. Co. 
Grayson, 72 Ark. 119, 78 SW 777: 
Cribbs v. Benedict, 64 Ark. 555, 44 
SW 707. 

Cal.— Gray v. Reclamation Dist. 
No. 1500, 174 Cal. 622, 163 P 1024; 
Peo. v. Sacramento Drain. Dist., 155 
Cal, 373, 103 P 207; Laguna Drain. 
Dist. v. Charles Martin Co., 144 Cal. 
209, 77 P 933; Swamp Land Dist. No. 
150 v. Silver, 98 Cal. 51, 32. P 866; 
In re Madera Irr. Dist., 92 Cal. 296, 
28 P 272, 675, 27 AmSR 106, 14 LRA 
755; Hagar v.”Yolo County, 47 Cal. 
222; Reclamation Dist. No. 70 v. Sher- 
man? (11 Cale A. 73997 11052 277%, 


rn ay rao ae! virCatts,!) T5aS 747; 
au, > 
85 SE 909. 


Ill.—Faithorn v. Thompson, 242 Ill. 
508, 90 NE 303; Dewell v. Sny Island 
Levee Drain. Dist. Cuomrs., 232 Ill. 
215, 83 NE 811; Peo. v. Munroe, 227 
Ill. 604, 81 Ni 704; Cleveland, etce., 
R.nCorsvis Polecat? Drainsy Dist) 213 
83, 72 NE 84; Chicago, etc., R. 
Cosy. Peo.; 8212. Tl. 1037.72" NE 219 
[aff 200 U. S. 561, 26 SCt 341, 50 L. 
ed. 596, 4 AnnCas 1175]; Chronic v. 
Pugh, 136 Ill. 539, 27 NE 415; Hyde 
Park v. Spencer, 118 Ill. 446, 8 NE 
846; Land Owners v. Peo., 113 II. 
296; Huston “v. Clark, 112 Till. 344: 
Kilgour Vv. Montmorency Drain. 
Comrs., 111 Ill. 342; Blake v. Peo., 
109 Ill. 504: 

Ind.—Bemis v. Guirl Drain Co., 182 
Ind. 36, 105 NE 496; Shields v. Pyles, 
180 Ind. 71, 99 NE 742; Pittsburgh, 
ete., R. Co. v. Hodge, 175 Ind. 669, 94 
NE 324; Kaufman vy. Alexander, 173 
Ind. 1267588" NB) 502° Paylor vw 
Strayer, 167 Ind. 23, 78 NE 236, 119 
AmSR 469; Pittsburgh, etc., R. Co. v. 
Machler, 158 Ind. 159, 63 NE 210; 
Roundenbush v. Mitchell, 154 Ind. 
616, 57 NE 510; Sauntman vy. Max- 
well, 154 Ind. 114, 54 NE 397; Gifford 
Drain. Dist. v. Shroer, 145 Ind. 572, 
44 NE 636; Baltimore, etc., R. Co. v. 
Ketring, 122 Ind. 5, 23 NE 527; Zig- 
ler v. Menges, 121 Ind. 99, 22 NE 782, 
16 AmSR 357; Heick v. Voight, 110 
Ind. 279, 11 NE 306; Anderson v. Ba- 
ker, 98 Ind. 587; Neff v. Reed, 98 Ind. 
341; Wishmier v. State, 97 Ind. 160; 
Ross v. Davis, 97 Ind. 79; Deisner v. 


To this end it may provide for the construc- 
tion of canals or drains for draining marshy and 
overflowed districts.’° 
legislation of this character fall unquestionably with- 


The objects contemplated by 


Simpson, 72 Ind. 435; Chambers v. 
Kyle, 67 Ind. 206; Bate v. Sheets, 64 
Ind. 209; Tillman v. Kircher, 64 Ind. 
104; McKinsey v. Bowman, 58 Ind. 
88; O’Reiley v. Kankakee Valley 
Drain. Co., 32 Ind. 169; Anderson v. 
Kerns Drain. Co., 14 Ind. 199, 202, 
77 AmD 68. 

Iowa.—Hatcher v. Green County, 
165 Iowa 197, 145 NW 12; Oliver v. 
Monona County, 117 Iowa 43, 90 NW 


510; Butts v. Monona County, 100 
Iowa 74, 69 NW 284; Yeomans v. 
Riddle, 84 Iowa 147, 50 NW 886; 


Richman v. Muscatine County, 77 
Iowa 513, 42 NW 422, 14 AmSR 308, 
4 LRA 445; Hatch v. Pottawatta- 
mie County, 43 Iowa 442. 

Kan.—Grifith vy. Pence, 9 Kan. A. 
253, 59 P) 677. 

Ky.—Williams v. Wedding, 165 Ky. 
361, 176 SW 1176; Duke v. O’Bryan, 
ae Ky. 710, 39 SW 444, 824,19 KyL 


La.—De Gravelle v. Iberia, etc., 
Drain: Dist., 04) ta2703,) *29)S4 302" 
Concordia Parish Vv. Natchez, etc., R. 
Co., 44 La. Ann. 613, 10 S 809. 

Mass.—Dingley v. Boston, 100 
ee 544; Talbot vy. Hudson, 16 Gray 

Mich.—Atty. Gen. v. McClear, 146 
Mich, 45, 109 NW 27; Auditor Gen. v. 
Melze, 124 Mich. 285, 82 NW 886; 
Brady v. Hayward, 114 Mich. 326, 72 
NW 233; Smith v. Carlow, 114 Mich. 
67, 72 NW 22; Mathias v. Cramer, 73 
Mich. 5, 40 NW 926; Gillett v. Mc- 
Laughlin, 69 Mich. 547, 37 NW 551. 

Minn.—Van Pelt v. Bertilrud, nl bg 
Minn. 50, 134 NW 226; Miller v. Jen- 
sen, 102 ‘Minn. 3gde 113 NW 914; Mc- 
Millan v. Freeborn County, 93 Minn. 
16, 100 NW 384; State v. Polk Coun- 
ty, 87 Minn. 325, 92 NW 216, 60 LRA 
161; Lien v. Norman County, 80 Minn. 
58, 82 NW 1094, 

Miss.—Yazoo County v. Grable, LL 
Miss. 893, 72 S 777; Jones v. Belzoni 
Drain. Dist., 102 Miss. (9679099 ood 
ce Vv. Wallace, 100 Miss. 525, 56 $s 


Dion: “269 Mo. 444, 190 SW 897; Houck 
v. Little River Drain. Dist., 248 Mo. 
373, 154 SW 739; Little River Drain. 
Dist. v. St. Louis, eter URE" Cor "236 
Mo. 94, 139 SW 330; State v. Bugg, 
224 Mo. 537, 123 SW 827; Mound City 
Land, etc., Co. v. Miller, 170 Mo. 240, 
70 SW 721, 94 AmSR 727, 60 LRA 
190; Morrison v. Morey, 146 Mo. 543, 
48 SW 629. 

Mont.—Billings Sugar Co. v. Fish, 
40 Mont. 256, 106 P 565, 26 LRANS 
973, 20 AnnCas 264; Summers v. Sul- 
livan, 39 Mont. 42, 101 IPP GG: 

Nebr.—Grimm v. Elkhorn Valley 
Drain. Dist., 98 Nebr. 260, 152 NW 
374; Omaha, ete: KR. Co. we Sharpy 
County, 82 Nebr. 140, 117 NW 116; 
Neal v. Vansickel, 72 Nebr. 105, 100 
ay 200. 

J.—O’Neill v. Hoboken, 72 N. J. 
io Nr 60 A 50; Hoagland v. Wurts, 
41 N. J. L. 175; In re Pequest River 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3-4] 


in the range of legitimate legislative action, and 
when the courts have interfered and pronounced a 
drainage act unconstitutional it has usually been be- 
cause of the omission of provisions deemed neces- 
sary for the proper protection of those who are sub- 
jected to the operation of the act, or on account of 
some informality in its passage.'® 
construct a drainage system does not authorize such 


Drain Comrs., 39 N. J. Li. 433; State 
v:; Blake, 35 N. J. L.°208 [aff 36 N. J. 
L. 442]; Tide-Water Co. v. Coster, 18 
N. J. Eq. 518, 90 AmD 634; Coster v. 
Tide-Water Co., 18 N. J. Eq. 54 [aff 
LSeN Ged ds 518, 90 AmD 634]. 

N. Y.—In re Ryers, ian IN e¥iy OL, 
28 AmR 88; Matter of Penfield, 3 App. 
Div. 30, 37 NYS 1056 Revie aly cine 4, 
703 mem, 50 NE 1116 mem]; Olean 
Flood Abatement Commn. vy. Merritt, 
94 Misc. 388, 158 NYS 289; Philips 
v. Wickham, 1 Paige 590; French v. 
Kirkland, 1 Paige 117. 

N. C.—Long Creek Drain Dist. v. 
Huffstetler, 1738 N. C. 523, 92 SH 368; 
Lower Creek Drain. Comrs. v. Mitch- 
ell, 170 N. C. 324, 87 SE 112; Banks 
v. Lane, 170 N. C. 14, 86 SE 713; Shel- 
ton v White, 163 N. C. 90, 92, 79 SE 
427 [cit Cyc]; Newby v. Bear Swamp 
Drain, Dist., 163 N.C. 24, 79 SH 266; 
In re Big Water Drain. Dist., 162 N. 
C. 127, 78 SE 14; Sanderlin v. Lu- 
ken, 152 N. C. 738, 68 SE 225; Porter 
v. Armstrong,’ 139 N.- C2179, 51 SH 
926;. Brown v. Keener, 74 N. C. 714; 
Norfieet v. Cromwell, 70 N. C. 634, 
16 AmR 787. 

N. D.—Soliah v. Cormack, 17 N. D. 
393, 117 NW 125; Erickson yv. Cass 
County, 11 N. D. 494, 92 NW 841. 

Oh.—Taylor v. Crawford, 72 Oh. St. 
560, 74 NE 1065, 69 LRA 805; Zim- 
merman v. Canfield, 42 Oh. St. 463; 
McQuillen vy, Hatton, 42 Oh. St. 202; 
Chesbrough v. Putnam, etc., Coun- 
ties, 37 Oh. St. 508; Sessions v. Crum- 
kilton, 20 Oh. St. 349; Miller v. Gra- 
ham, 17 Oh. St. 1; Thompson v. Wood 


County, 11 Oh. St. 678; Reeves v. 
Wood County, 8 Oh. St. 333; Hiller 
Wanvweber,- 2 -On.—Cir, Ct. 130; 2 \Oh; 


Cir. Dec. 77. 
Or.—Seely v. Sebastian, 4 Or. 25. 
Pa.—Rutherford v. Maynes, 97 Pa. 


78. 

S. C.—Jackson v. Breeland, 103 S. 
Cc. 184, 88 SE 128. 

Tenn.—State v. Powers, 124 Tenn. 
553, 137 Sw 1110. 

Tex.—Wharton County Drain. Dist. 
No. 1 v. Higbee, (Civ. A.) 149 SW 381. 

Utah.—Argyle v. Johnson, 39 Utah 
500, 118 P 487. 


per. Ct., 42 Wash. 491, 85 P 264; State 
v. Henry, 28 Wash. 38, 68 P 368; 
Skagit County v. McLean, 20 Wash. 
92, 54 P 781; Lewis County v. Gor- 
don, 20 Wash. 80, 54 P 779. 

Wis.—Merwin v. Houghton, 146 
Wis. 398, 131 NW 888; Chicago, etc., 
R. Co. v. Lemonweir River Drain. 
Dist., 135 Wis. 288, 115 NW 825; Rude 
v. St. Marie, 121 Wis. 634, 99 NW 
460; Priewe v.. Wisconsin State 
Land, ete., Co., 93 Wis. 534, 67 NW 
OLS SSN LR As 6457) Sine re) Theresa: 
Drain. Dist., 90 Wis. 301, 63 NW 288; 
State v. Stewart, 74 Wis. 620, 43 NW 
947, 6 LRA 394; Bryant v. Robbins, 
70 Wis. 258, 35 NW 545; Donnelly v. 
Decker, 58 Wis. 461, 17 NW 389, 46 
AmR 

And see cases infra §§ 4-5. 

“That the legislature have the pow- 
er to enforce the improvement of 
such lands, not for the advantage 
of the owners only but for sanitary 
ends, and for the public, good in add- 


‘ing to the area of tillable and pro- 


ductive soil, is well established... 
That the legislature have the right 
to determine the public utility of 
such schemes, and in their execution, 
to employ the rights of eminent do- 
main and of taxation, was expressly 
decided in Tide-Water Co. v. Coster, 
18 N. J. Eq. 518, 90 AmD 634.” In re 
Pequest River Drain. Comrs., 39 N. 
J. L. 433, 434. 
[19 C. J.—39] 


DRAINS 


benefits.17 


The power to 


{a] Objections held untenable.— 
(1) A property owner cannot object 
to a system established by statute, 
that he has established a system of 
his own which is better. District of 
Columbia v. Brooke, 214 U. S. 138, 
29’ SCt*560, “53 Ly edy 941. ~ (2)2-Al- 
though L. (1913) ec 567, relative to 
public drainage, gives a benefit to the 
contractor at the expense of ditch 
funds, as to contracts existing prior 
to its passage, it is not unconstitu- 
tional as granting a private gratuity 
from public funds, it not appearing 
that the public purpose of drainage 
may not be promoted thereby. State 
v. George, 123 Minn. 59, 142 NW 945. 
(3) Comp. L. (1899) ¢ 89, art 1, au- 
thorizing the board of county com- 
missioners of any county to locate 
or construct any ditch when it is nec- 
essary to drain any lots and is con- 
ducive to the public health, is not vi- 
olative of any provision of the con- 
stitution as to due process of law, 
the taking of private property with- 
out compensation, or the right of ap- 
peal, since all rights guaranteed by 
such provisions are safeguarded by 
other provisions of the same stat- 


ute. Dodge County v. Acom, 61 
Nebr. 376, 85 NW 399, 72 Nebr. 71, 
100 NW 1386. (4) The act of April 


22, 1903 (PB. L: £1903]; p 777), making 
provision to relieve from pollution 
the rivers and streams within the 
Passaic valley sewerage district, as 
established by the act of March 27, 
1902 (P. L. [1902] p 190), is not un- 
constitutional in imposing the cost 
of the public work thereby estab- 
lished upon a limited district, rather 
than upon the state at large. Van 
Cleve v. Passaic >Valley Sewerage 
Comrs TAIN. Jol 83)- 58 Ab 7 1 [rev 
on other grounds 71 N. J. L. 574, 60 A 
214, 108 AmSR 754]. 

{b] The fact that a drain is a 
running stream, and has been created 
by deepening and widening the orig- 
inal stream, does not render it an 
internal imprcevement within the pro- 
hibition Jof-7 Const, — anti) Wass ss 79: 
Brady v. Hayward, 114 Mich. 326, 72 
NW 233; Smith v. Carlow, 114 Mich. 
67, 72 NW 22. 

[c] Impairment of public rights 
to hunting and fishing does not pre- 
clude a drainage improvement which 
promotes public health or general 
welfare, and improves navigation. 
Merwin v. Houghton, 146 Wis. 398, 
131 NW 838. 

{d] Drains affecting highway.— 
The fact that the county contributes 
to the construction of certain bridges 
forming part of the highway affected 
by a drain does not deprive the leg- 
islature of the power to establish the 
drain in a proceeding to which the 
township is a party. American Steel 
Dredge Works v. Putnam County, 
(Ind. A») 82 NE 995,-84 NE 19! 

[e] Lands subject to power.—(1) 
Lands in California, the title to 
which is derived from grants by Mex- 
ico, are not, by the treaty under 
which California was acquired, ex- 
empted from the legislation of the 
state respecting the reclamation of 
swamp and overflowed lands. Ha- 
gar v. Reclamation Dist. No. 108, 111 
U. S. 701, 4 SCt 663, 28 L. ed. 569. 
(2) So complete is the power of the 
state over swamp and overflowed 
lands that its power to provide for 
reclamation is not limited to those 
lands the title to which was acquired 
under the Arkansas act, but exists as 
to all such lands in the state, even 
if title was derived from a Spanish 
or Mexican grant. Peo. v. Sacramen- 


‘Brooks, 29 App. 
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improvement where the cost thereof will exceed the 


[§ 4] 2. Source of Legislative Power. The au- 
thority of the legislature to enact laws having for 
their object the drainage of wet lands for the pur- 
pose of promoting the public health and welfare, and 
rendering the land fit for habitation and use, may be 
derived either from the police power of the state,*® 


to, Drains, Dist, ‘1559Caly 373.103) - 
207. 

Lands which may be included in 
drainage districts see infra § 15 et 
seq. 

Power: 

To authorize organization of corpora- 

tions or associations see infra § 46. 
To create drainage or reclamation 

districts see infra § 12. 

To levy assessments see infra §§ 207— 


219, 267. 
16. District of Columbia Ve 
(D. C.) 563 (where 
a drainage act was held unconstitu- 
tional as unjustly discriminating be- 
tween resident and nonresident own- 
ers of real estate); Peo. v. Parks, 
58 Cal. 624; Doane vy. Weil, 58 Cal. 
334 (both holding that an act to pro- 
mote drainage was imperfectly 
framed and void); Houseman v. Kent, 
58 Mich. 364, 25 NW _ 369. 

17. %Ill—Schuh v. Reed, 259 Ill. 
138, 102 NE 210. 

Ind.—tTrittipo v. Beaver, 155 Ind. 
652, 58 NE 1034. 

Iowa.—-Munn vy. Greene County, 161 
Iowa 26, 141 NW 711. 

Minn.—Alden v. Todd County, 140 
Minn. 175, 167 NW 548. See In re 
Itasca County Judicial Ditch ’No. 2, 
139 Minn. 332, 166 NW -405 (holding 
that the benefits must exceed the 
cost). 

N. D.—Hackney y. Elliott, 23 N. D. 
37, 1387 NW 433. 

Wis.—Bryant v. Robbins, 74 Wis. 
608, 43 NW 507. 

Ont.—Re Colchester North Tp., 34 
Ont. L, 437, 9 OntWN 59. 

[a] In determining whether the 
cost of proposed drainage district is 
excessive, computation cannot be 
based alone cn certain land to be 
benefited when other lands will be 


benefited in a lesser degree, nor is 


it fair to take the average cost per 
acre of all the land in the district. 
Mapel v. Calhoun County, 179 Iowa 
981, 162 NW, 198. 

Benefit to: 

Land as determining inclusion in or 
autores to district see infra § 
Property as affecting assessments 

see infra §§ 218-219. 

18. S.—Wurts v. Hoagland, 114 
WES? 606, 5 SCt 1086, 29 Li. ed. 229; 
Cubbins v. Mississippi River Commn., 
204 Fed. 299; Chicago, etc, R. Co. v. 
Appanoose County, 170 Fed. 665 [aff 
182 Fed. 291, 104 CCA 578, 31 LRANS 
1117 (aff 182 Fed. 301, 104 CCA 583)]. 

Ark.—Cribbs v. Benedict, 64 Ark. 
555, 44 SW 707. 

Cal—Gray v. Reclamation Dist. 
Nom 1500," 1740 Cal. 162291 63 eP s1024- 
Laguna Drain. Dist. v. Charles Mar- 
tin Co,, 144 Cal. 209, 77 P 933; Wil- 
liams v. Sacramento County, 65 Cal. 
L603) 66. 

Ga. —Almand v. Haynes Creek Dist. 
Drain. Comrs., 147 Ga. 532, 94 SE 
1028; Almand v. Pate, 143 Ga. 711, 85 
SE 909. 

Ind.—Vandalia R. Co., v Mizer, 184 
Ind. 680, 112 NE 522; Lake Shore, 
ete. a. Coy yv Clough, 182 Ind. 178, 
104 NE 975, 105 NE 905; Bemis v. 
Guirl Drain. Co., 182 Ind. 36, 105 NE 
ive 
487, 
96 NH 496" ‘Chicago, -éte, Rv Co: 
v. Luddington, 175 Ind. 35, 91 NE 
939, 93 NE 273; Gifford Drain. Dist. 
v. Shroer, 145 Ind. 572, 44 NE 636; 
Zigler v. Menges, 121 Ind. 99, 22 NE 
782, 16 AmSR 357; O’Reiley v. Kan- 
kakee Valley Drain. Co., 32 Ind. 169. 

Iowa.—Hatcher v. Green County, 
165 Iowa 197, 145 NW 12. 


608 [19C.J.] 


or from the power of eminent domain,!® or it may 
be referred to the general power of taxation.?° 

8. Purposes for Which Drains May Be 
The legislature has no power to pro- 


[§ 5] 
Established.” 


Ky.—Duke v. O’Bryan, 100 Ky. 710, 
39 SW 444, 824, 19 KyL 81; Scof- 


fletown Fence Co. y. McAllister, 12 
Bush 312. 

La.—Petit Anse Coteau Drain. 
Dist. v. Iberia, ete., R. Co., 124 La. 
502, 50 S 512. 

Mich.—Atty.-Gen. v. McClear, 146 


Mich. 45, 109 NW 27; Kinnie v. Bare, 
68 Mich. 625, 36 NW 672. 

Minn.—Lien y. Norman County, 
80 Minn. 58, 62, 82 NW 1094. 

Miss.—Cox v. Wallace, 100 Miss. 
525, 56 S 461. 

Mo.—In ‘re Little River Drain, 
Dist., 236 Mo. 94, 139 SW 3380; Mound 
City Land, etc., Co. v. Miller, 170 Mo. 
240, 70 SW 721, 94 AmSR 727, 60 
LRA 190; Morrison vy. Morey, 146 
Mo. 548, 48 SW 629. 

Mont.—Billings Sugar Co. vy. Fish, 
40 Mont. 256, 106 P 565, 26 LRANS 
973, 20 AnnCas 264; Summers v. Sul- 
livan, 39 Mont. 42, 101 P 166. 

i Ae J.—State v. Blake, 36 N. J. L. 
42. 

N. C.—Shelton v. White, 163 N. C. 
90, 79 SE 427; Winslow v. Winslow, 
95 N.C. 24; Poole v. Trexler, 76 N. C. 
297. > 

N. D.—Soliah v. Cormack, 17 N. D. 
3938, 117 NW 125, 

Oh.—Taylor y. Crawford, 72 Oh. 
St. 560, 74 NE 1065, 69 LRA 805; 
State v. Henry County Comrs., 41 
Oh. St. 423; Sessions v. Crunkilton, 
20 aot St. 349. 

C.—State v. Charleston, 46 S. C. 
L. S02, 

Tex.—Wharton County Drain. Dist. 
No. 1 v. Higbee, (Civ. A.) 149 SW 381. 

Wis.—State v. McNay, 90 Wis. 104, 
62 NW 917; State v. Stewart, 74 Wis. 
620, 48 NW 947, 6 LRA 394; Bryant 
v. Robbins, 70 Wis. 258, 35 NW 545; 
Donnelly v. Decker, 58 Wis. 461, 17 
NW 389, 46 AmR 637. 

“The authority of the legislature 
to enact drainage laws is derived 
from the police power, the right of 
eminent domain, or the taxing power, 
and is undoubted. ... It is founded 
in the right of the state to protect 
the public health, and provide for 
the public convenience and welfare. 
The authority is uniformly recog- 
nized and sustained by the courts 
upon one of the three grounds. 
There is not full harmony as to the 
grounds on which the laws are sus- 
tained; some courts placing the pow- 
er to enact them upon one and some 
upon another ground. But all agree 
in sustaining them when enacted in 
the interest of the public health, con- 
venience, or welfare. Where the 
laws have for their object the recla- 
mation of large tracts of wet and 
swampy lands for agricultural pur- 
poses, they are sustained under the 
right of eminent domain. The fact 
that large tracis of otherwise waste 
lands may be thus reclaimed and 
made suitable for agricultural pur- 
poses is deemed and held to consti- 
tute a public benefit. When the ob- 
ject is to drain such lands in the in- 
terest of the public health and wel- 
fare, such laws are sustained and 
upheld as a proper exercise of the 
police power.” Lien v. Norman Coun- 
ty, 80 Minn. 58, 62, 82 NW 1094. 

Police power generally see Consti- 
tutional Law §§ 412-443. 


19. Ark.—Cribbs v. Benedict, 64 
Ark. 555, 44 SW 707. 

Cal.—Laguna Drain. Dist. Vv. 
Charles Martin Co., 5 Cal. A. 166, 89 
P 993. 

Tll.—Smith v. Claussen Park Drain., 
ete,, Dist., 229 Ill, 155, 82 NE, 278; 
Sanitary Dist. v. Martin, 227 Ill. 260, 


81 NE 417, 10 AnnCas 227; Waite v. 
Green River Special Drain. Dist. 
Comrs., 226 Ill. 207, 80 NE 725. 


DRAINS 


Ind.—Bemis v. Guirl Drain. Co., 
182 Ind. 36, 105 NE 496; Heick v. 


Voight, 110 Ind, 279, 11 NE 306; An- 

derson v. Baker, 98 Ind. 587. 
Iowa.—Sisson v. Buena Vista Coun- 

Lye Iowa 442, 104 NW 454, 70 LRA 


Ky.—Williams v. Wedding, 165 Ky. 
361, 176 SW 1176; Duke y. O’Bryan, 
ae Ky. 710, 39 SW 444, 824, 19 KyL 

Mich.—Peo. v. Saginaw County, 26 
Mich, 22. 

Minn.—Lien v. Norman County 80 
Minn. 58, 82 NW 1094. 

Miss.—Cox v. Wallace, 100 Miss. 
525, 56 S 461. 

Mo.—State v. Hicher, ee oy er 
Lile v. Gibson, 91 Mo. A. 
Mont.—Summers vy. 39 


eaiiieae 
Mont. 42, 101 P 166. 


N. J.—Hoagland Vv urts. 42 Ne ds 
L. 175; In re Pequest River Drain. 
Comrs., 39 N. J. L. 433; In re Drain- 


age Application, ete;,,38o) N. Jinks) 497% 
Tide-Water Co. v. Coster, 18 N. J. Eq. 
518, 90 AmD 634. 

N. Y.—In re Ryers, 72 N. Y..1, 28 
AmR 88; Peo. v. Nearing, 27 N. Y. 
206; Matter ef. Tuthill-36 App... Div. 
492, 55 NYS 657 [aff 163 N. Y. 1338, 57 
NE 303, 79 AmSR 574, 49 LRA 781]; 
Hartwell v. Armstrong, 19 Barb. 166. 

N. C.—Shelton v. White, 163 N. C. 
90, 79 SE 427; Norfleet v. Cromwell, 
70 N. C. 634, 16 AmR 787. 

Oh.—Zimmerman y. Canfield, 42 Oh. 
St. 463; Sessions v. Crunkilton, 20 
Oh. St. 349. 

Or.—Seely v. Sebastian, 4 Or. 25. 

Eminent domain generally see Hm- 
inent Domain [15 Cye 594]. 

20. Cal.—Williams v. Sacramento 
County, 65 Cal. 160, 3 P 667. 

lll.—Elmore y. Mason City Drain. 


Comrs., 135 Ill. 269, 25 NE 1010, 25 
AmSR 363; Wabash East. R. Co. v. 
East Lake Fork Special Drain. Dist., 
134 Ill. 384, 25 NE -781, 10 LRA 285. 

Ind.—Bemis v. Guirl Drain. Co., 
182 Ind. 36, 46, 105 NE 496; Baldwin 
v. Moroney, 173 Ind. 574, 91 NE 3, 30 
LRANS 761. 

Iowa.—Yeomans v. Riddle, 84 Iowa 
147, 50 NW 886. 

Ky.—-Williams v. Wedding, 165 Ky. 
361, 176 SW 1176; Duke v. O’Bryan, 
100 Ky. 710, 39 SW 444, 824, 19 KyL 
81; Scuffletown Fence Co, v. McAllis- 
ter, 12 Bush, 312. 
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Mich.—Roberts Vv. 
Minn.—Lien v. Norman County, 80 


Smith, 
Mich. 5, 72 NW 1091. 


Minn, 58, 82 NW 1094. 

Miss.—Cox y. Wallace, 100 Miss. 
525, 56 S 461. 

Mont.—Summers v, Sullivan, 39 


Mont. 42, 191 P 166. 
N. J.—In re Pequest River Drain. 


Comrs., 39 N. J. L. 433; Tide-Water 
CGo.. -v.. Coster, 18 N. J: Haq. 518; .90 
AmD 634. 


N. C.—Shelton v. White, 163 N.C. 
905 79) SE MA2 7. 

“AS a rule drainage and reclama- 
tion laws - while declared to be 
the offspring of the police power, 
have incidentally involved both the 
power of eminent domain and the 
taxing power, and so doing have re- 
quired the application of the consti- 
tutional limitations of these powers 
in the determination of the validity 
of such laws.” Bemis y, Guirl Drain. 
Co., supra. 

_ Coustitutionality of acts authoriz- 
ing assessments see infra § 207.’ 

Taxation generally see Taxation 
[3% Cyes 6725 

21. Purposes authorizing condem- 
nation of land see Eminent Domain 
[15 Cyc 594]. 

22. U. S.—O’Neill v. Leamer, 239 
U. S. 244, 36 SCt 54, 60 L. ed. 249 
[aff 93 Nebr. 786, 142 NW 112]. 


mes 


[§§ 45 i 


vide for the construction of drains for purely private 
purposes,”* and in recognition of this principle the 
statutes generally declare in express terms that the 
improvement shall be necessary and conducive to 


Cal_—Nicky v. Stearns Ranchos 
Con 1Z6UCaleel 50, osteo! 

Ill. Woh elects vy. Wheatland, 129 
Tll. 6 


Ind.—Gifford Drain. Dist. v. Shroer, 
145 Ind. 572, 44 NE 636; Anderson 
v. Baker, 98 Ind. 587; ‘Deisner v. 
Simpson, 72 Ind. 435; Bate v. Sheets, 
64 Ind. 209; Tillman v. Kircher, 64 
Ind. 104; McKinsey v. Bowman, 58 
Ind. 88; Anderson v. Kerns Drain. Co., 
14 Ind. 199, 77 AmD 63. 

Iowa.—Hatcher v. Green County, 
165 Iowa 197, 145 NW 12; Fleming 
v. Hull, 73 Iowa. 598, 35 NW 673. 

Ky.—Lanecaster v. Leaman, 107 Ky. 
85, 52 SW .968, 21 Kyl 617; Duke v. 
O’Bryan, 100 Ky. 710, 39 SW 444, 824, 
19 KyL 81; Cypress Pond Drain. Co. 
v. Hooper, 2 Metc. 350. 

Mich.—Peo. v. Saginaw County, 26 
Mich. 22. 

Minn.—Webb v. Lucas, 125 Minn. 
403, 147 NW 278; Van Pelt v. Bertil- 
rud, 117 Minn. 50, 134 NW 226; State 
v. Rockford, 102 Minn. 442, 114 NW 
244, 120 AmSR 640; State v. Polk 
County, 87 Minn. 325, 92 NW 216, 60 
LRA 161; Lien v. Norman County, 80 
Minn. 58, 82 NW 1094. 

Mo.—Morrison vy. Morey, 146 Mo. 
5438, 562, 48 SW 629. 

Nebr.—_Jenel v. Green Island Drain. 
Co., 12 Nebr. 163, 10 NW ‘547. 

N. J.—Kean vy. Driggs Drain Co., 
45. Nw J. us. 9 ll a fiatt 46s Newde la eO gels 
Coster v. Tide-Water Co., 18 N. J.) 
ae 54 [aff 18 N. J. Eq. 518, 90 AmD 

4]. 


N. Y.—Matter of Tuthill, 36 App. 
Div. 492, 55 NYS 657 [rev 50 NYS 410, 
and aff 163 N. Y. 133, 57 NE 303, 79 
AmSR 574, 49 LRA 781]; Peo. v. 
Henion, 64 Hun 471, 19 NYS 488. 

Oh.—MecQuillen y. Hatton, 42 Oh. 
St. 202; Thompson v. Wood County, 
11 Oh. St. 678; Reeves v. Wood Coun- 
ty, 8 Oh. St. 333; Rice v. Wellman, 5 
Oh. Cir. Ct v384,73 On. Cire Deer slooy 

Or.—Seely v. Sebastian, 4 Or. 25. 

Wis.—-Chandos’ App., 138 Wis. 621, 
120 NW 523; Priewe v. Wisconsin: 
State Land, etc., Co., 93 Wis. 534, 67 
NW 918, 33 LRA 645; In re Theresa, 
Drain. Dist., 90 Wis. 301, 683 NW 288. 

And see cases infra note et seq. 

“The power to construct drains and 
sewers. 1; iss... dependent upon 
the police power of the State, exer- 
cised for the benefit of the health 
and well being of the people. In 
every case there must be the impress 
of a public purpose upon the law to 
make it constitutional. Itvis; not 
enough that private interests will be 
subserved, or that private property 
will be enhanced in value. There must 
be a public interest applicable to a 
community of persons to be benefit- 
ed. The health of the people is the 
substrata upon which the prosperity 
of the State rests, and laws condu- 
cive to health have always been up- 
held.” Morrison vy. Morey, supra. 

[a] The legislature cannot au- 
thorize a tax to be levied upon any 
portion of the public for the con- 
struction on private property Of Ua: 
arain in which the public is not con- 
cerned. Even the owner of the land 
benefited cannot be taxed to improve 
it unless public considerations are 
involved, but must be’ left to improve 
it or not as he may choose. Peo. v. 
Saginaw County, 26 Mich. 22. 

{b] A drain is not for private 
benefit, undef the Drainage Act of 
July 10, 1893, where the application 
alleges that the proposed drain is 
necessary for ‘public and _ private 
health, convenience and welfare” and 
the publie utility is kept prominent- 
ly in view throughout the entire pro- 
ceedings. Duke v. O’Bryan, 100 Ky. 
710, 39 SW 444, 824, 19 KyL 81. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Eg 5) oat ss ato 


public health, convenience, or welfare, or of public 
But the absence of such an 
express declaration will not invalidate the statute, 
if an intention to promote public health and wel- 
fare may be gathered from a fair and reasonable 
construction of the enactment as a whole.** 


benefit or ability.?’ 


-[e] Remote benefit to public.— 
The legislature has no power to im- 
pose taxes for the benefit of indi- 
viduals connected with a private en- 
terprise, even though such enterprise 
may benefit the local public in a re- 
mote or collateral way. Peo. v. 
Parks, 58 Cal. 624. 

Taking land for drain as taking for 
public use see Hminent Domain [15 
Cyc 594). 

23. See statutory provisions. 

24. Ark.—Wilson v. Compton 
ee ete., Co., 103 Ark. 452, 146 SW 

Cal.—Van de Water v. Pridham, 33 
Cal Awi252/ 4164-2 1136. 

Ind.—O’Reiiey v. Kankakee Valley 
Drain. Co., 32 Ind. 169. But see Gif- 
ford Drain. Dist. v. Shroer, 145 Ind. 
572, 44 NE 636 (holding that, where 
the act authorizing the formation of 
a drainage district did not require 
that the proposed drainage should 
benefit the public health, or other- 
wise be of public utility, and did not 
even require that the lands within 


the proposed district should be 
swamp or wet lands, it was uncon- 
stitutional). 


Minn.—State v. Polk County, 87 
Minn. 325, 92 NW 216, 60 LRA 161. 

Mo.—Little River Drain. Dist. v. 
St. Louis, ete, R. Co., 236 Mo. 94, 
139 SW 330. 

Compare In re Theresa Drain, Dist., 
90 Wis. 301, 68 NW 288 (holding 
that, under ‘the statute authorizing 
the construction of drains ‘for agri- 
cultural, sanitary, or mining pur- 
poses,” the word “sanitary”? does not 
import the idea of the public health). 

25. Ark.—Terre Noir Drain. Dist. 
No. 3 v. Thornton, 98 Ark. 332, 124 
SW 774. 

I1l.—Smith Vv. Clausson Park 
Drain., ete., Dist., 229 Ill. 155, 82 NE 
278; Peo. v. Munroe, 227 Ill. 604, 81 
NE’ 704; Elmore v. Drainage Comrs., 
1385 Ill. 269, 25 NE 1010, 25 AmSR 


363. 

Ind.—Oathout v. Seabrooke, 159 
Ind. 529, 65 NE 521; Gifford Drain. 
Dist. v. Shroer, 145 Ind. 572, 44 NE 
636; Perkins v. Hayward, 124 Ind. 
445, 24 NE 1033; Heick v. Voight, 110 
Ind. 279, 11 NE 306; Anderson v. Ba- 
ker, 98 Ind. 5873 Neff v. Reed, 98 Ind. 
341: Ross v. Davis, 97 Ind. 79; Bliz- 
zard v. Riley, 83 Ind.’300; Deisner v. 
Simpson, -72 Ind. 435; Bate v. Sheets, 
64 Ind. 209; McKinsey v. Bowman, 
58 Ind. 88; Anderson v. Kerns Drain. 
@o.; 14 Ind. 199, 77: AmD=63. 

Iowa.—Henderson v. Polk County, 
171 Iowa 499, 153 NY 63; Prichard v. 
Woodbury County, 150 Iowa 565, 129 
NW 970; in re Harden County Drain. 
Dist., No. 8, 146 Iowa 564, 123 NW 
1059; Sisson v. Buena Vista County, 
128 Iowa 442, 104 NW 454, 70 LRA 
440: Oliver v. Monona County, 117 
Towa 43, 90 NW 510; Fleming v. Hull, 
73. Iowa 598, 35 NW 673; Hull v. 
Baird, 73 lowa £28, 35 NW 613; Pat- 
- terson v. Baumer. 43 Iowa 477. 

Kan.—Brown v. Corrigan, 85 Kan. 
33, 116 P 226. 


Mich.—Brady v. Hayward, 114 
Mich. 326, 72 NW 233. 
Minn.—Miller v. Jensen, 102 Minn. 


391, 113 NW 914; State v. Polk Coun- 
ty, 87 Minn. 325, 92 NW 216, 60 LRA 
161. 

Miss.—Jones v. Belzoni 
Dist., 102 Miss. 796, 59 S 921. 

Nebr.—State v. Hanson, 80 Nebr. 
738, 117 NW 412; Jenal v. Green Is- 
land Drain. Co., 12 Nebr. 163, 10 NW 
547. 

N. Y.—In re Ryers, 72 N. Y. 1, 28 
AmR 88; Matter of Penfield, 3 App. 


Drain. 
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Unless | question of law 


Div, 30. SUeN Se L056 fatirdibs. INT oY. 
703 mem, 50 NE 1116 mem]; Catlin 
v. Munn, 37 Hun 28; Burk v. Ayers, 
19 Hun 17; In re Chili Drain. Swamp 
Lands, 5 Hun 116. 

Oh.—Taylor v. Crawford, 72 Oh. St. 
560, 74 NE 1065; Lake Erie, etc., R. 
Co. v. Hancock County, 63 Oh. St. 
23, 57 NE 1009; McQuillen v. Hatton, 
42 Oh. St. 202; Chesbrough v. Put- 
nam, ete., Counties, 37 Oh. St. 508; 
Thomas v. Board of County Comrs., 
5 OhS&CP 503, 5 OhNP 449; Miller 
v. Weber, 1 Oh. Cir.’ Ct. 130, 1.-Oh. 
Cir Dee. 177. 2 

Okl.—Wilkins v. Hillman, 145 P 
1111, 1116 [quot Cyc]. 

S. D.—In re Yankton-Clay County 
ae Ditch, 31S. Dy 496,141 ae 
eee te v. Curtis, 86 Wis. 140, 


NW 475 

Que.—Fcntaine v. Sherrington, 23 
Que. Super. 532 (holding that a mu- 
nicipal corporation has no power to 
order, by a proces-verbal, the con- 
struction of a watercourse begun in 
the interest of a private person and 
not in the interest of the public). 

And see cases supra note 22. 

[a] Purposes held sufficient.—(1) 
Where the construction of a county, 
ditch would afford needed drainage 
to a considerable body of low lands, 
to several public highways, and to 
certain public school grounds, and 
the existing drainage was inadequate 
for such purpose, such facts were 
sufficient to sustain a finding that the 
ditch would be conducive to the pub- 
lic health, convenience, and welfare. 
Lake Brie, etc. R. Co. v. Hancock 
County, 63 Oh. St. 23, 57 NE 1009. 
(2) Under Comp. St. (1909) ec 89 art 
4, authorizing the formation of a 
drainage district for the purpose of 
having Swampy and overflowed lands 
“reclaimed and protected from the 
effects of water by drainage or oth- 
erwise,’”’ a district may be organized 
to provide a drain to prevent water 
from flowing upon swamp lands. 
O’Neill v. Leamer, 93 Nebr. 786, 142 
NW 112. (3) The term “marsh or 
swamp lands,’ as used in the Drain- 
age Act (L. [1881] p 236 c 51), has 
a wider significance than the terms 
“marshes” or “swamps,” and power 
is conferred by the act to drain lands 
which are so situated as to be difli- 
cult or incapable of successful cui- 
tivation by reason of retaining in the 
soil or carrying on the surface an ex- 
cessive quantity of water during a 
certain portion of the year, although 
at other times they may be dry. 
Campbell v. Youngson, 80 Nebr. 322, 
114 NW 415. (4) The purpose of 
St. (1893) p 342 c 229 § 6, providing 
that any of the swamp lands desig- 
nated in thé act, ‘which, by reason of 
periodical overflow, need and are sus- 
ceptible of reclamation, may be re- 
claimed in the same manner and sub- 
ject to-all the provisions of law regu- 
lating the reclamation of swamp and 
overflowed lands, provided that the 
board of supervisors of the county in 
which the land, or the-greater part 
thereof, shall be situated, must first 
determine that such reclamation is 
necessary and advisable, was to en- 
able the holders of land needing and: 
susceptible of reclamation to avail 
themselves of the provisions of Pol. 
Code §§ 38446-3491, providing a 
scheme for the reclamation of such 
lands, and the limitation of the priv- 
ilege to lands needing reclamation 
“by reason of periodical overflow” 
was a mere statutory designation of 
the test to be applied for the deter- 
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the public purpose so declared or implied will be 
subserved, the local authorities have no power to 
proceed,?® and the question whether or not the 
particular use for which it is proposed to estab- 
lish a drainage improvement is a pubhe one is a 


for the courts.?® But the public 


mination of what lands were “swamp 
and overflowed lands’ within the 
meaning of the act of Sept. 28, 1850, 
ec 84, 9 St. 519. McCord v. Slavin, 143 
Cal. 325, 76 P 1104. (5) The organi- 
zation of a drainage district is au- 
thorized where the improvement will 
practically prevent inundation of the 
territory, and drain waters naturally 
collecting therein, thereby producing 
a large area of tillable land and de- 
stroying insanitary conditions. Mer- 
win v. Houghton, 146 Wis. 398, 131 
NW 838. (6) It is not necessary that 
a drain shall be of public utility, 
benefit highways, and promote public 
health, in order to authorize a special 
assessment. It is sufficient if it ac- 
complishes any one of these things. 
Perkins vy. Hayward, 124 Ind. 445, 24 
NE 1033. (7) Under Code Suppl. 
(1807) § 1989al, providing that the 
drainage of surface water from ag- 
ricultural lands should be considered 
a public benefit, it will be so consid- 
ered whenever it appears that, be- 
cause of their location and surface 
conditions, agricultural, lands habitu- 
ally collect and retain surface water 
to such an extent as to unfit them 
for agricultural: purposes. Mittman 
v. Farmer, 162 Iowa 364, 142 NW 
991, AnnCas1915C 1. See Zigler v. 
Menges, 121 Ind. 99, 22 NE 782, 16 
AmSR 357 (holding that the legisla- 
ture having declared that the drain- 
age of wet lands is a matter of pub- 
lic benefit, it has left to local tri- 
bunals nothing more than the duty 
of determining whether a particular 
ditch will be a public utility or will 
be conducive to the public health, 
welfare, and convenience, and, if a 
particular ditch will drain any con- 
siderable body of wet lands, it is of 
public utility and benefit). 

[b] Necessity of finding existence 
of requisite facts.—Where the stat- 
ute authorizes township trustees to 
establish a public ditch if they 
are satisfied that the swamp lands 
are a source of disease, that the pub- 
lic health will be promoted by drain- 
ing them, that such ditch is neces- 
sary for the proper cultivation of the 
land, and that the permanent value 
thereof will be increased, ete., trus- 
tees have no jurisdiction to establish 
the ditch unless they find that all 
the facts exist which are enumerated, 
and hence in the absence of a finding 
that the lands to be drained are a 
source of disease and that the public 
health will be promoted by draining 
them, the trustees have no jurisdic- 
tion to establish the ditch. Hull v. 
Baird, 73 Iowa 528, 35 NW 613. 

[c] Benefit to public highway.— 
It has been held in Indiana that the 
gravel road of an incorporated turn- 
pike. company is a public highway 
within the meaning of the drainage 
law; hence a ditch, beneficial to such 
road, will benefit a public highway 


as required by statute. Neff v. Reed, 
98 Ind. 341. 
{d] Enforcing a servitude.—The 


authority given to pclice juries to 
open up or remove obstructions from 
ancient natural drains does not give 
them the power to institute suit to 
enforce a servitude by a servient es- 
tate, or to have embankments leveled, 
in matters of a private nature, and 
not included in their powers. Con- 
cordia Parish v. Natchez, etc., R. Co., 
44 Ta. Ann. 613, 10 S 809. 

Findings of commissioners or view- 
ers see infra § 93. 

Pleading purpose of proposed drain 
see infra § 59. 

26. JIowa.—Sisson v. Buena Vista 
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benefit required need not be a use or benefit accru- 
ing to the whole public or state, or any large portion 
of it,27 and if the public purpose is kept in view, 
the fact that private interests will also be promoted 
In some eases it is held that power 
to construct drains must be based on considerations 
of public health, and that drainage for the sole pur- 
pose of improving the land itself and rendering it 
more productive and valuable merely subserves pri- 


is immaterial.?* 


County, 128 Iowa 442, 104 NW 454, 
70 LRA 440. ; 

Mass.—Talbot v. Hudson, 16 Gray 
417. 

Minn.—State v. Polk County, 87 
Minn, 325, 92 NW 216, 60 LRA 161. 

Mo.—State v. West, 272 Mo. 304, 
198 SW 1111. 

_ N. J.—Coster v. Tide-Water Co., 18 
N. J. Eg. 54 [aff 18 N. J. Eq. 518, 90 
AmD 634]. 

N. Y.—Matter of Ryers, 72 N. Y. 
1, 28 AmR 88 [aff 10 Hun-93]. 

Oh.—MecQuillen y. Hatton, 42 Oh. 
St. 202. 

Wash.—State v. Skagit County Su- 
per. Ct., 42 Wash, 491, 85 P 264. 

[a] Delegation of legislative au- 
thority to court.—L. (1895) p 287 ¢ 
115, providing for a finding by the 
superior court that a system of 
drainage is practicable and conducive 
to the public welfare and will in- 
crease the value of the lands sought 
to be drained, does not delegate leg- 
islative authority, since the court 
does not propose the system but acts 
on the system adopted by the com- 
missioners and then determines 
whether the proposed use is a public 
one. State v. Skagit County Super. 
Ct., 42 Wash. 491, 85 P 264. 

27. U. S.—Fallbrook Irr. Dist. v. 
Bradley, 164 U. S. 112, 156, 17 SCt 56, 
41 L. ed. 369. 

Ark.—Wilson v. Bond, etc., Co., 103 
Ark, 452, 146 SW 110. 

Cal.—Laguna Drain. Dist. v. 
Charles Martin Co., 144 Cal. 209, 77 
P 933; In re Madera Irr. Dist., 92 
Cal. 296, 28 P 272, 675, 27 AmSR 106, 
14 LRA 755. 

Ga.—Almand v. Pate, 143 Ga, 711, 
85 SE 909. 

Ill. Cleveland, etc., R. Co. v. Pole- 
ne Drain, Dist; 218 1783.72 NE 

84. 

Ind.—Zigler v. Menges, 121 Ind. 99, 
22 NE 782, 16 AmMSR 357; Meranda v. 
Spurlin, 100 Ind. 380; Ross v. Davis, 
97 Ind. 79; O’Reiley v. Kankakee Val- 
ley Drain. Co., 32 Ind, 169. 

Iowa.—Sisson v. Buena Vista Coun- 
ty, 128 Iowa 442, 104 NW 454, 70 
LRA 440. 

Wire eee v. Hudson, 16 Gray 

7 : 


N. J.—Coster vy. Tide-Water Co., 18 
N. J. Eq. 54 [aff 18 N. J. Eq. 518, 60 
AmD 634]. 

N. Y.—Hartwell v. Armstrong, 19 
Barb. 166. 

Oh,—Lake Erie, ete., R. Co. v. Han- 
cock County, 63 Oh. St. 23, 57 NE 
1009; McQuillen vy. Hatton, 42 Oh. St. 
202; Chesbrough v. Putnam, etce., 
Counties, 87 Oh. St. 508; Reeves v. 


Wood County, 8 Oh. St. 333; Thomas 
v. County Comrs., 5 OhS&CP 503, 5 


OHNP 449. 
Or.—Seely v. Sebastian, 4 Or. 25. 
Wash.—Lewis County vy. Gordon, 20 


Wash. 80, 54 P 779. 

[a] Benefit of drain as a whole.— 
“In settling the question of the pub- 
lic utility of a preposed drain, the 
question is not to be split up, and 
the drain defeated, by proof that it 
will not be of public utility in one 
of the counties into which it extends. 
The question of public utility has 
reference to the drain as a whole, and 
to ‘the public generally.” Meranda v. 
Spurlin, 100 Ind. 380, 388. 

{b] Benefit to neighborhood.—(1) 
Under a statute authorizing the con- 
struction of a ditch if ‘‘conducive to 
the public health, convenience, or 


For later cases, developments and changes in the law see cumulative Annotations, 
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welfare,’ the public health, etc., ‘‘of 
the neighborhood” is meant. Ches- 
brough v. Putnam, etc., County, 37 
Oh. St. 508. (2) To authorize the es- 
tablishment of a county ditch it is 
not necessary that there be a gen- 
eral public benefit, but it is sufficient 
if it is conducive to the public health, 
convenience, or welfare of the neigh- 
borhood through which it is  con- 
structed. Lake Erie, etc., R. Co. v. 
Hancock County, 63 Oh. St. 23, 57 
NE 1009. 

28. U. S.—O’Neill v. Leamer, 239 
Uv)S. 244, 36) SCt 54, "60. Is. ed... 249); 
Chicago, ete, R. Co. v. Appanoose 
County, 170 Fed. 665, 667 [aff 182 
Fed. 291, 104 CCA 573, 31 LRANS 
1117 (aff 182 Fed. 301, 104 CCA 583)]. 

Ind.—Zigler v. Menges, 121 Ind. 99, 
22 NE 782, 16 AmSR 357; Ross v: 
Davis, 97 Ind. 79. 

Jowa.—Sisson vy. Buena Vista Coun- 
ty, 128 Iowa 442, 104 NW 454, 70 
LRA 440. } 

Ky.—Leahy v. Jefferson Southern 
Pond Draining Co., 84 SW 1181, 27 
KyL 286; Hoertz v. Jefferson South- 
ern Pond Draining Co., 119 Ky. 824, 


84 SW 1141, 27 KyL 278; Duke v. 
O’Bryan, 100 Ky. 710, 39 SW 444, 
824, 19 KyL 81. 

Miss.—Jones v. Belzoni Drain. 


Dist., 102-Miss. 796, 59 S 921; Cox v. 
Wallace, 100 Miss. 525, 56 S 461. 

Oh.—State v. Henry County, 41 
Oh. St. 423; Sessions vy. Crunkilton, 
20 Oh. St. 349. 

[a] Public and, private use sep- 
arable.—A drainage act authorizing 
the establishment of drains for pri- 
vate as well as for public use is un- 
constitutional only so far as con- 
cerns the provisions for private 
drains, where these provisions are 
separable from the rest of the act. 
Duke v. O’Bryan, 100 Ky. 710, 39 SW 
444, 824, 19 KyL 81. 

29. Cilley v. Sullivan, 187 Mich. 


vate interests and is unauthorized.*® 
more numerous and better considered cases the pro- 
motion of public health is regarded as only one 
of the objects for which drainage may be under- 
taken, and statutes authorizing the reclamation of 
swamp or agricultural lands by drainage are held 
valid, independently of any effects upon public 
health if they tend to the general advantage or 
prosperity of the cormunity.*° 


447, 153 NW 773; Atty. Gen. v. Mc- 
Clear, 146 Mich. 45, 109 NW 27; Bra- 
dy v. Hayward, 114 Mich. 326, 72 NW 
233; Kinnie v. Bare, 68 Mich. 625, 
628, 56 NW 672; Lake Hrie, etc., -R. 
Co. v. Hancock County, 63 Oh. St. 23, 
57 NE 1003; McQuillen y. Hatton, 42 
Oh. St. 202. And see infra note 30 
[b]. See also Eminent Domain [15 
Cyc 594, 595]. 

“Drain laws which take from the 
citizen his private property against 
his will, can be upheld solely upon 
the ground that such drains are nec- 
essary for the public health. They 
proceed upon the basis that low, wet, 
and marshy lands generate malaria, 
causing sickness and danger to the 
health and life of the people; that 
when they are of such character as 
to injure the health of the communi- 
ty, they become and are public nui- 
sances, which ought to be abated, and 
the Legislature have the right, under 
the police power inherent in every 
government, to protect the people 
from plague and pestilence, and to 
preserve the public health. But 
drainage for the purpose of private 
advantage, such. as improving the 
quality of the land, or rendering it 
more productive or fit for cultivation, 
cannot be justified under the police 
power. Neither public convenience 
nor public welfare, independent of 
considerations of the public health, 
will justify the Legislature in the 
enactment of laws—‘For the con- 


struction and maintenance of drains, 


ae | 


But in the 


and the assessment of taxes there- 
for. It is evident that where the 
public health is not affected by the 
existence of low, Swampy land, the 
only object to be accomplished by 


their drainage is the improvement 
of the land itself.” Kinnie v. Bare, 
supra. 

{a] The mere fact that larger and 


better crops may be raised on two 
farms sought to be drained does not 
authorize the establishment of a 
ditch. McQuillen v. Hatton, 42 Oh. 
St.» 202: 

30. U. S.—O’Neill v. Leamer, 239 
U. S. 244, 36 SCt 54, 60 L. ed. 249;° 
Fallvrook Irr. Dist. v. Bradley, 164 
Ci Sahl 21 TiS Cle DG s4 lyme: 
369; Hlead v. Amoskeag Mfg. Co., 113 
Un S:1 9, bo SCte441, 280 is ediy 889% 
Hagar v. Reclamation Dist. No. 108, 
111 U. S. 701, 4 SCt 663, 28 L. ed. 569. 

Cal.—In re Madera Irr. Dist., 92 
Cal. 296,.28 P 272; 675, 27 AmSR 
106, 14 LRA 755; Hagar v. Yolo Coun- 
ty, 47 Cal. 222. / 

Ind.—Zigler v. Menges, 121 Ind. 99, 
22 NE 782, 16 AmSR 357; O’Reiley v. 
Kankakee Valley Drain. Co., 32 Ind. 
169. Compare Gifford Drain. Dist. v. 
Shroer, 145 Ind. 572, 579, 44 NE 636 
(where the court said: ‘“‘The mere 
fact that a system of drainage would 
render lands tillable, more produc- 
tive, or increase their value, does 
not authorize the exercise of either 
the police power or the power of emi- 
nent domain’’). 

Iowa.—Hatcher v. Green County, 
165 Iowa 197, 145 NW 12. But see 
Hull v. Baird, 73 Iowa 528, 35 NW 
613 (holding that, under a statute 
requiring a finding that swamp and 
marsh lands are a source of disease, 
that the public realth will be pro- 
moted by draining them, and that a 
ditch is necessary for the proper cul- 
tivation of the land, the trustees 
have no jurisdiction to establish a 
ditch without finding that the lands 
are a source of Cisease and that the 
public health will be promoted). 

Ky.—Carter v. Griffiths, 179 Ky. 
164, 200 SW 369. 

Minn.—State v. Polk County, 87 
Minn. 325, 92 NW 216, 60 LRA 161; 
In re Hegne-Hendrum Ditch No. 1, 
80 Minn. 58, 82 NW 1094. 

Miss.—Cox v. Wallace, 100 Miss. 

Little River Drain. 


525, 56 S 461. 

Mo.—In_ re 
Dist., 266 Mo. 94, 139 SW 330; Houck 
vy. Little River Drain. Dist., 248 Mo. 
373, 154 SW 739; Lile v. Gibson, 91 
Mo. A. 480. 

Mont.—Billings Sugar Co. v. Fish, 
40 Mont. 256, 106 P 565, 26 LRANS 
973, 20 AnnCas 264. 

Nebr.—Jenal v. Green Island Drain. 
Co., 12 Nebr. 163, 10 NW 547. 

N. J.—Tide-Water Co. v. Coster, 18 
N. J. Eq. 518, 90 AmD 634. 

Or.—Seely v. Sebastian, 4 Or. 25. 

Utah.—Argyle v. Johnson, 39 Utah 
500, 118 P 487. ; 

Wash.—Lewis County v. Gordon, 20 
Wash. 80, 54 P 779. 

Wis.—Merwin v. Houghton, 146 
Wis. 398, 131 NW 838. 

See also Eminent Domain [15 Cyc 
595]; and cases supra this section 
and § 3. 

“The power does not rest simply 
upon the ground that the reclamation 
must be necessary for the public 
health. That indeed is one ground 
for interposition by the State, but not 
the only one. Statutes authorizing 


same title, page and note number, 


y 


§§ 6-7] 


[§ 6] 4. Upon Whom Power Conferred.*! 
power to construct drains is in no proper sense a 
part of the usual powers belonging to town and 
county governments, but is a special authority given 
for a particular purpose, which may be conferred 
upon any person or body upon which the legisla- 
Such power may be 
conferred upon the county or township authorities,** 
or upon drainage boards or commissioners appointed 
or elected in the manner provided by law.** In some 
jurisdictions provision is made by statute for the 
organization of drainage or reclamation districts.** 
In others the work may be done through the agency 


ture may see fit to confer it.®” 


drainage of swamp lands have fre- 
quently been upheld independently of 
any effect upon the public health, as 
reascnable regulations for the gen- 
eral advantage of those who are 
treated for this purpose as owners of 
a common property. Head v. Amos- 
keag Mfg. Co., 113 U. S. 9,5 SCt 441, 
28 L. ed. 889; Wurtz v. Hoagland, 114 
U.S. 606, 5 SCt 1086, 29 L. ed.. 299; 
Gooley on Taxation, 617, 2d ed. If 
it be essential or material for the 
prosperity of the community, and if 
the improvement be one in which all 
the landowners have to a certain ex- 
tent a common interest, and the im- 
provement cannot be accomplished 
without the concurrence of all or 
nearly all of such owners by reason 
of the peculiar natural condition of 
the tract sought to be reclaimed, then 
such reclamation may be made and 
the land rendered’ useful to all and 
at their joint expense. In such case 
the absolute right of each individual 
owner of land must yield to a certain 
extent or be modified by correspond- 
ing rights on the part of other own- 
ers for what is declared upon the 
whole to be for the public benefit.” 
Per Peckham, J., in Fallbrook Irr. 
Dist. v. Bradley, 164 U..S:-112, 163, 
17 SCt 56, 4 L. ed. 369. 

[a] he reclamation of large 
tracts of land so as to make the re- 
gion fit for habitaticn and use is 
within the legitimate province of leg- 
islation. Tide-Water Co. v. Coster, 
18 N. J. Eq. 518, 90 AmD 634. 

[b] In New York (1) under the 
old drainage act the object for which 
drainage might be had by its pro- 
visions was solely the benefit of the 
public health. In re Ryers, 72 N. Y. 
1, 28 AmR 88; Matter of Penfield, 3 
App. Div. 80, 37 NYS 1056 [aff 155 
N. Y. 703 mem, 50 NE 1116 mem] 
(holding that, under statutes provid- 
ing for the drainage of lands to pro- 
mote public health, the court has no 
power to adjudge that lands shall be 
drained merely because they are ag- 
ricultural lands, and are swampy, 
low, and wet, unless it also finds that 
drainage is necessary for the pro- 
motion of public health); Catlin v. 
Munn, 37 Hun 23; Burk v. Ayers, 19 
Muni ren Chili. 5 rlun, ero: 
Compare Peo. v. Henion, 64 Hun 475, 
19 NYS 488 (a special act, L. [1867] 
ec 372, providing for draining swamp 
lands in certain towns, which act 
made no reference to the public 
health or to any public purpose). (2) 
But by an amendment of the consti- 
tution in 1894 it was provided that 
general laws might be passed per- 
mitting the owners or occupants of 
agricultural lands to construct nec- 
essary drains and ditches upon the 
lands of others, under proper re- 
strictions and with just compensa- 
tion: In re, Tuthill,,163 IN. oY. 133,57 
NE 303, 79 AmSR 574, 49 LRA 781 
[aff 36 App. Div. 492, 55 NYS 657] 
(where the constitutionality of such 
amendment was questioned but not 
determined). 


31. panencues of proceedings see 
infra §§ Paes 53 
ae Ul: SiuR: 


Tels 1R¢ aS et hraaaeye Co., "183 Fed. 
176. 


Ind.—Shields v. Pyles, 180 Ind. 71, 


DRAINS 


The 


is not required 


own agencies.*® 


[§ 7] 
By, 


right existed at 


75, 99 NE 742. 

Iowa.—Temple v. Hamilton Coun- 
ty, 134 Iowa 706, 112 NW 174; Wood 
VeneeLoliow i iO) NW 270. 

Kan.—-Shoner v. Frisbie, 94 Kan. 
220, 146 P 419. 

La.—Shaw v. Bayou Terre-aux- 
Boeufs Drain. Dist. Bd. of Comrs., 
138 La. 917, 70 S 910; Buard v. Por- 
tage Drain. Dist. Comrs., 123 La. 590, 
49 S 204; Bayou, ete. Drain Dist. 
Comrs. v. Baker, 123 La. 75, 48 S 654; 
New Iberia v. New Iberia, etc., Drain. 
Dist., 106 a. 651,-31 S305. 

Mich.—Albert v. Gibson, 141 Mich. 
698, 105 NW 19. 

Nebr. — Morris Ne Washington 
County, 72 Nebr. 174, 100 NW 144. 

N. D.—Bergen Tp. v. Nelson Coun- 
ty, 33. Ne Do 247.2156 NW) 559: 

Oh.—Miller v. Weber, 1 Oh. Cir. 
Cryilsorl One Cire Dee. 17, 

Ss. C.—Linley v. Anderson Citizens’ 
Nat. Bank, 108 S. C. 372, 94 SE 874. 

Wis.—Bryant Vv. Robbins, 70 Wis. 
258, 35 NW 545. 

See also Peo. v. Reclamation Dist. 
No. 551, 117 Cal. 114, 48 P 1016 (hold- 
ing that a statute creating reclama- 
tion districts, and providing that 
those who are interested in the land 
and who must pay for the improve- 
ments shall determine by an election 
whether the improvements shall be 
made, does not constitute an exer- 
cise of the election franchise so as to 
render it void because requiring a 
property qualification). 

“Public ditches, like public high- 
ways, are the subjects of the State’s 
control, and it may delegate to in- 
terested persons, or cities and towns, 
or other officials, the power of initia- 
tive and declare the extent of juris- 
diction. They are matters of state 
concern, and the exercise of a func- 
tion of the State.” Shields v. Pyles, 


33. U. S.—City Realty Co. v. S. R. 
Be eee Contracting Co., 183 Fed. 

76. 

Iowa.—Temple v. Hamilton County, 
134 Iowa 706, 112 NW 174; Wood v. 
Hall, 110 NW 270. 

Kan.—Shoner vy. Frisbie, 94 Kan. 
220, 146 P 419. 

La.—Shaw vy. Bayou Terre-aux- 
Boeufs Drain. Dist. Bd. of Comrs., 
138 La. 917, 70 S 910; Myles Salt Co. 
v. Iberia,’ etc., Drain. Dist. Comrs., 
134 La. 9038, 64 S 825; Bernard v. 
Bayou Portage Drain. Dist., 130 La. 
637, 58 S 493; Iowa Drain. Dist. 
Comrs. v. Wilkens County, 125 La. 
127, 51 S 91; Richard v. Cypremort 
Draing IDist., LO MmeaaOOng noe ws. yes 
De Gravelle v. Iberia, etc., Drain. 
Dist., 104 La. 708, 29 S 3202 

Mich. —Albert v. Gibson, ‘141 Mich. 
698, 105 NW 19. See Emerson v. 
Walker Tp., 63 Mich. 483, 30 NW 92 
(holding that a township is not an 
ageney under the statute [L. (1881) 
p 367] to originate proceedings to lay 
out a drain, or levy the tax or en- 
force its collection, and the money, 
when collected, does not belong to 
the township; neither can it make 
or discharge the lien created by the 
statute upon lands uzpon which drain 
taxes are levied). 

Minn. \ 423 Minn. 
59, 142 NW 4935. 

Nebr.—Morris v. Washington Coun- 


RE Msbeins ian 


of corporations organized under the general laws,** 
and in still others the work is conducted throughout 
under the direction and control of an established 
court of general jurisdiction.** 


But. the legislature 
to delegate the work to existing 


municipalities or establish a new municipality for 
the purpose, but may act directly and through its 


B. Construction and Effect of Statutes °*° 
In General. 
over lands of others is purely statutory; no such 


The right to construct a drain 


common law.*®? The general prin- 


ciples of statutory construction apply to the inter- 


ty, 72 Nebr. 174, 100 NW 144. 

Oh.—Miller v. Weber, 1 Oh. Cir. 
Ct25130; sl. OhsOirsy Dees tis 

Wis.—Humboldt v. Schoen, 165 
Wis. 541, 1638 NW 177. 

[a] Bxtent of power conferred.— 
The county commissioners, in estab- 
lishing and constructing a drainage 
ditch under L. (1891) ¢ 204, can ex- 
ercise only those powers expressly 
conferred, fairly implied, or neces- 
sarily incidental to the power ex- 
pressly granted. Shoner y. Frisbie, 
94 Kan. 220, 146 P 419. 

[b] Exhaustion of power.—The 
location and construction of one ditch 
by the township trustees to drain 
eertain territory does not exhaust 
the power of drainage over such ter- 
ritory, nor confine it to the deep- 
ening or widening of a previously 
constructed ditch, since the only limi- 
tation as to the number, course, and 
location of township ditches is that 
they shall be conducive to the public 
health, convenience, and welfare. 
Millersva Weber, 1Ohs Cirg Ctani3 Onn 
Oh. Cir. Dec. 77. 

[c] Where a ditch constructed 
jointly by two counties has proved 
insufficient, the county board of one 
of the counties has, under Cobbey St. 
(1908) §§ 5500-5527, power to adopt 
a new system of drains, of which the 
old ditch, altered, widened, or deep- 
ened, shall form a part, and assess 
the cost on the lands benefited, on 
proper proceedings for that purpose, 
and the fact that before the adoption 
of the new scheme it had failed to 
clean out the old drain for several 
years is immaterial. Morris v. Wash- 
ian County, 72 Nebr. 174, 100 NW 

34. Soliah v. Heskin, 222 U. S. 
522, 32 SCt 103, 56 L. ed. 294; Bergen 
Epi VeeNelson: County,  334Ne0 Dit2Za7 
156 NW 559; Soliah v. Cormack, ‘17 
Nj D.393.0 SLE INIW) eb)  Binyamtenve 
Robbins, 70 Wis. 258, 35 NW 545. 


35. See infra § 12 et seq. 
36.. See infra §-46. 
37. See statutory provisions; and 


infra § 51. 

Reclamation Dist. No. 70 v. 
Sherman, 11 Cal. A. 399, 105 P 277; 
Van Cleve v. Passaic Valley Sewer- 
age Comrs., 71 N. J. L. 1838, 58 A 571 
[rev on other grounds 71 N. Je Lea, 
60 A 214, 108 AmSR 754]. 

[a] Thus the state may accom- 
plish the work of reclaiming swamp ~ 
lands, ceded to it by the federal gov- 
ernment, without organizing a dis- 
trict as such, and without giving the 
landowners within the district any 
voice in the selection of the trustees, 
and the legislature may appoint com- 
missioners to perform the functions 
which under existing schemes are 
performed by trustces and assessors. 
Reclamation Dist. No. 70 v. Sherman, 
TA eCale A 3399 W105 e207. 

39. Statutes relating to assess- 
ments see infra § 207. 

40. Ind.—Bemis v. Guirl Drain. 
Co., 182 Ind. 36, 105 NE 496; Kauf- 
man v. Alexander, 173 Ind. 136, 88 
NE 502; Taylor v. Strayer, 167: Ind. 
23, 78 NE 236, 119 AmSR 469; Mur- 
ray v. Gault, (A.) 98 NE 878. 

Mich.—Gable v. Deal, 150 Mich. 


430, 114 NW 214. 
( Minn.—Witty v. Nicollet County, 


612 [19 C.J.] 


pretation of such statutes. 


itself.4? 


given the same construction given 


76 Minn. 286, 79 NW 112. 

Mo.—Birmingham Drain. Dist. v. 
Chicago, etc., R. Co., 265 Mo. 60, 178 
SW_ 893. 

N. C.—In re Big Cold Water Drain. 
Dist., 162 N. C..127, 78 SE 14. 

Ont.—In re Rochester, 2COnt sk. 
435; Miller Ls 9 a Trunk R. Co., 45 
Wee QB; 

41. See Peres Statutes [36 Cyc 


1102]. 

{a] Construction of particular 
statutes.—(1) L. (1913) p 232, pro- 
viding for drainage districts, is 
unaffected by L. (1913) p 290, author- 
izes drainage districts to construct 
levees, neither statute being exclu- 
Sive. Birmingham Drain. Dist. v. 
Wabash R. Co., (Mo.) 178 SW 898; 
Birmingham Drain. Dist. v. Chicago, 
etc., R. Co.,-(Mo.) 178 SW 897%; Bir- 
eee ean Drain. Dist. v. Chicago, etc., 

Co., 266 Mo. 60, 178 SW 893. (2) 
Pub, ee (1895) e¢ 206, simply author- 
izing the adjacent owners on a cer- 
tain creek to straighten its channel, 
somewhat on the system under which 
the roads have been worked by sub- 
scription of labor, even if not re- 
pealed by, does not cover the ground 
of, the Drainage Act (Pub. L. [1909] 
ec 442), authorizing the formation of 
drainage districts, and is no bar to 
proceedings under that act for a 
drainage district including such 
ereek. In re Big Cold Water Drain. 
Dist nl OZUN Ce Let, Wi8uSH Lak 
The act providing for drainage of 
water from low lands occupied by 
adjoining owners applied to individ- 
uals only and not to railroad compa- 
nies. Miller v. Grand Trunk R. Co., 
45 Ui C. Q. B. 222. (4) The drainage 
act only authorizes the maintenance 
and improvement of drains artificial- 
ly constructed and does not apply to 
natural watercourses. In re Roches- 
ter, 2 Ont. L. 435. (5) The Drainage 
Act (L. [1887] ¢ 97), does not au- 
thorize the board of county commis- 
sioners to drain public meandered 
lakes. Witty v. Nicollet County, 76 
Minn. 286, 79 NW 112. 

[b] Construction as mandatory or 

ermissive—The Drainage Corp. Act 

15, providing that, under certain 
facts, boards of commissioners and 
courts shall find the work to be a 
public utility, is to be construed as 
permissive and not mandatory, in or- 
der that it shall not invade the prov- 
ince of the court. Bemis v. Guirl 
Drain. Dist., 182 Ind. 36, 105 NE 496. 

42. Ind.—-Lake Shore, etc., R. Co. 
v. Clough, 182 Ind. 178, 104 NE 975, 
105 NE 905; Rayl v. Kirby, 180 Ind. 
553, 102 NE 136, 103 NE 440; Sharp 
v. Maton, 175 Ind. 441, 94 NE 753. 

Iowa.—Flood v. Dallas County, 173 
Towa 224, 155 NW 280; Chicago, etc., 
R. Co. v. Monona County, 144 Iowa 
t71, 122 NW 820. 

Kan.—Darling v. 92 Kan. 
510, 141 P 249. 

Minn.—State v. Baxter, 104 Minn. 
364, 116 NW 646; State v. Polk Coun- 


Buzzi, 


Drainage statutes, be- 
ing intended to subserve a great public purpose con- 
ducive to the public health, convenience, and welfare, 
should be so construed as to be in harmony with 
the purposes sought, and to facilitate their accom- 
plishment,*? and a provision that the statute shall 
be liberally construed is sometimes found in the act 
Even in such eases, however, the proceed- 
ing must conform strictly to the statutory require- 
ments as to jurisdictional matters.** 
of any provision in the statute for a lberal con- 
struction thereof, it has been held in some jurisdic- 
tions that the rule of strict construction must pre- 
vail*® and nothing can be read into the statute 
which is not warranted by the language thereof.*® 
Laws adopted from another state will usually be 


DRAINS 


In the absence 


to them by the 


yee 87 Minn. 325, 92 NW 216, 60 LRA 


Mo.—Big Lake Drain. Dist. v. Rol- 
wing, 269 Mo. 161, 190 SW 261; In re 
Mingo Drain. Dist. 267 Mo. 268, 183 
SW 611; State v. Bugg, 224 Mo. 537, 
123 SW 827; Mauman v. Big Tarkio 
Dem. Dist., 113 Mo. A. 575, 87 SW 
1195. 

And see Campbell v. Youngson, 80 
Nebr. 322, 114 NW 415 (holding that 
the doctrine of strict construction of 
statutes in derogation of common 
right is not to be so unreasonably 
extended as to hamper the execution 
of public enterprise designed for the 
general welfare). 

43. See statutory provisions; and: 

U. S.—Interstate Drain., etc., Co. 
v. Freeborne County, 158 Fed. 270, 85 
CCA 532 [certiorori den 209 U. S. 549, 
28 SCt 760, 52 L. ed. $21] (Minnesota 
drainage ‘statute). 

Ark.—Chapman, ete., Land Co. v. 
Wilson, 91 Ark. 20, 120 SW 391. ; 

lll.—Frank v. Rogers, 220 Ill. 206, 
77 NE 221; Highway Comrs. v. Big 
our, Drain. Dist., 207 Ill. 17, 69 NE 
76. 

Ind.—Neibert v. Long, 184 Ind. 494, 
111 NE 612; Sharp v. Haton, 175 Ind. 
441, 94 NE 753; Albertson y. State, 95 
Ind. 370, 432; Scott v. Brackett, 89 
Ind. 413. 

lowa.—Flood vy. Dallas County, 173 
Iowa 224, 155 NW 280; Goeppinger v. 
Sac, Buena Vista, etc., Counties, 172 
Iowa 30, 152 NW 58. See Clary v. 
Woodbury County, 135 Iowa 488, 113 
NW 330 (holding that the statute re- 
quires a liberal construction of the 
act only when it can be done without 
repealing some of its express pro- 
visions). 

Kan.—Darling v. Buzzi, 92 Kan. 
510, 141. P 249. j 

Minn.—Backus v. Conroy, 104 Minn. 
242,116 NW 484; State v. Polk Coun- 
we 87 Minn, 325, 92 NW 216, 60 LRA 


Miss.—Wilkinson v. Gaines, 96 
Miss. 688, 51 S 718. 
267 


Mo.—In re Mingo Drain. Dist., 
Mo. 268, 183 SW 611. 

N. C.—Banks v. Lane, 170 N. C. 
Me 86 SE 713, 171) N.C: 505, 88 SH 

Wis.—In re Dancy Drain. Dist., 129 
Wis. 129, 108 NW 202 

{a] Substantial compliance.—Un- 
der the provision of the Drainage 
Act (Gen. St. [1909] § 3069), that 
it shall be liberally construed, sub- 
stantial compliance with the act as 
to location, and as to reporting the 
lands affected and the improvement, 
is sufficient, where the report has 
been considered and approved by the 
trial court. Darling v. Buzzi, 92 Kan. 
510, 141 P 249. 

44, Simpson vy. Kossuth County, 
180 Iowa 1330, 162 NW 824. 

45. Judge v. Bergman, 258 Ill. 246, 
101 NE 574 [aff 176 Ill. A. 42] (stat- 
ute granting powers to a sanitary 
district); Royse v. Evansville, ete., 


- oa ae 


[8§ 7-8 


courts of the state from which they were adopted.4* 

Omissions in statute. 
a drainage statute is impossible of enforcement, 
owing to failure of the act to provide the means of 
ascertaining facts upon which the proceedings are 
based, and in such ease the statute is inoperative, 
and the courts cannot supply the omission.*® 
been held, however, that the rules of practice pre- 
seribed by other statutes may be resorted to to sup- 
ply omissions in the drainage act.9 

[§ 8] 2. Amendment and Repeal.°° 
to construct drains, being purely statutory, may be 
given or withheld in the discretion of the legislature, 
and statutes conferring such right, or providing for 
the organization of drainage districts, 
amended or repealed at the pleasure of that body.®! 
So too, drainage statutes, like other statutes, may, 


It sometimes happens that 


It has 


The right 


may be 


R. Co., 160 Ind. 592, 67 NE 446 (hold- 
ing that construction of a levee not 
incidental to the construction of a 
drainage ditch was not authorized). 

46. Wilder v. Whiteside, etc., Spe- 
cial Drain. Dist., 179 Ill. A. 231 (hola- 
ing that the intention of the Farm 
Drainage Act is that the land is to 
be drained in artificial ditches or nat- 
ural watercourses by the natural 
flow of the water to lower level, and 
greater authority will not be read 
into it). 

47. Hackney v. Elliott, 23 N. D. 
373, 137 NW 433 (holding that the 
construction given to the drainage 
statutes of North Dakota by the 
courts of Michigan, from which state 
such statutes were adopted, is very 
persuasive of the interpretation to 
be given to the statutes so adopted). 
See generally Statutes [36 Cyc 1154]. 

48. Albert v. Gibson, 141 Mich. 
698, 105 NW 19. 

“Courts are not at liberty to sup- 
ply defects in legislation, and to do 
so would be to usurp the power of 
the Legislature. The necessary pro- 
vision to carry such a law into ef- 
fect must be found in the law itself, 
and an attempt by the court would 
be neither more nor less than an at- 
tempt to legislate.” Albert v. Gib- 
son, 141 Mich. 698, 105 NW 19, 20. 

[a] Tllustration. — Local Acts 
(1903) No. 495 p 607, relative to the 
establishment of drains in a certain 
county, which provides that, before 
the drain commissioners shall take 
any action, there shall be filed with 
them an application, signed by not 
less than one third of the freehold- 
ers “of the land to be drained there- 
by and to be assessed therefor,” and 
which makes no provision for ascer- 
taining what lands are to be drained 
or what are to be assessed, is inoper- 
ative because of impossibility of en- 
forcement. Albert v. Gibson, 141 
Mich. 698, 105 NW 19. 

49. Shields v. Pyles, 180 Ind. 71, 
99 NE 742; Thorn v. Silver, 174 Ind. 
504, 89 NE 943, 92 NE 161 (but only 
when the drainage statute is silent); 
American Steel Dredge Works v. 
Putnam County, (Ind.) 85 NE 1 
[transf from appellate court (A.) 82 
NE 995]; Clarkson v. Wood, 168 Ind. 
582, 81 NE 572; Hart v. Scott, 168 
Ind. 520, 81 NE 481: Zumbro v. Par- 
nin, 141 Ind. 430. 40 NEI 1085; Crume 
v. Wilson, 104 Ind. 583, 4 NE 169; 
Murray v. Gault, (ind. A.) 98 NE 
878. But see Dukes v. Working, 93 
Ind. 501 (holding that a drainage pro- 
ceeding is a special proceeding to 
which none of the provisions of the 
civil code seem to be applicable un- 
less made so by the terms of the stat- 
ute authorizing the proceeding). 

50. See generally Statutes [36 Cye 
1068, 1201]. 

Retroactive effect see infra §§ 9-11. 

51.. Ark.—Morgan Engineering Co. 
v. Cache River Drain. Dist., 115 Ark. 
437, 172 SW 1020. 


—_ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 8-9] 


be impliedly repealed by a subsequent act incon- 
But repeals by implication are 
not favored,®? and to justify a presumption of an 
intention to repeal, the two enactments must be 
irreconcilable, or the intent to repeal must be other- 
A general statute relating 
to the establishment of a drainage district will not 
repeal a prior special act, although the general act 
contains a clause repealing all acts inconsistent 
with it, unless it appears that the general statute 
was intended to contain all the law on the subject.®® 
If a drainage district is organized under a general 
law, the petitioning landowners will be deemed to 
have assented to subsequent legislation, enlarging 
or limiting the powers of the district.°° 

Sometimes a later act expressly 
- provides that it shall not repeal any existing dzain- 
statutes must be 


sistent therewith.52 


wise clearly manifest.>* 


Saving clause. 


age law, and. in such ease the two 


Cal.—Peo. v. Reclamation Dist. No. 
pon Lo Oma ee OOM pmOs bi ocala ee On iva 
Reclamation Dist. No. 551, 117 Cal. 
114, 48 P 1016. 

Il].—Peo. v. Morrell, 234 Ill. 47, 84 
NE 644; Peo. v. Haire, 231 Ill. 153, 
83 NE 133; Patton v. Peo., 229 Ill. 
512, 82 NE 386; Hollenbeck v. Det- 
rick, 162 Ill. 388, 44 NE 732; Smith v. 
Peo., 140 Ill. 355, 29 NE 676. 

Ind.—Kaufman v. Alexander, 173 
ANG. oop os. NE wb0 29 Lay lorseivs 
Strayer, 167 Ind. 238, 78 NE 236, 119 
AmSR 469. : ' 

Minn.—Wold v. Bankers’ 
Co., 133 Minn. 90, 157 NW 998. 

Mo.—Squaw Creek Drain. Dist, No. 
1 v. Turney, 235 Mo. 80, 138 SW 12; 
Seek v. Angert, 127 Mo. 456, 30 SW 

8. 

[a] Rule applied.—‘It follows 
that one legislature cannot deter- 
mine the policy of its successor and 
forestall action which may be deemed 
expedient to’ protect the pubiic health 
or to promote the public welfare.” 
Taylor v. Strayer, 167 Ind. 23, 27, 78 
NE 236, 119 AmSR 469. : 

{b] Particular statutes construed. 
—Peo. v. Morrell, 234 Ill. 47, 84 NE 
644; Peo. v. Haire, 231 Ill. 153, 83 NE 
133; Patton v. Peo. 229 Ill. 512, 82 
NE 386; Squaw Creek Drain. Dist. 
No. 1 v. Turney, 235 Mo. 80, 1388 SW 
12; State v. Angert, 127 Mo. 456, 30 
Sw 118. 

[e] Statutes and subsequent 
amendments in pari materia should 
be construed together. Wold v. 
Bankers’ Surety,. 183 Minn. 90, 157 
NW 998. 

52. New Iberia v. New Iberia, etc., 
Drain. Dist., 106 La. 651, 31. S 305; 
State v. Mehaffey, 82 Or. 683, 162 P 
1068; State v. Nyssa-Arcadia Drain. 
Dist., 80 Or. 524, 157 P 804. 

[a] Tlustration.—Act (1900) No. 
33, being the last expression of legis- 
lative will as to drainage in the town 
of New Iberia, controls prior legisla- 
tion, and vests in the mayor and trus- 
tees of the town exclusive authority 
on that subject. New Iberia v. New 
Iberia, ete., Drain. Dist., 106-La. 651, 
31 °S.-305: 

[36 


53. See 
Cyc 1071]. 

54. U. S.—City Realty Co. v. Rob- 
inson Contracting Co., 

(construing Arkansas statutes). 

Ark.—Fellows v. McHaney, 
Ark. 363, 168 SW 1099. 

Cal.—Nickey v. Stearns Ranchos 
Co,, 126-Cal, 150, 58 2 459. 

Ind.—Lake Agricultural 
Brown, 114 NE 755; Sauntman v. 
Maxwell, 154 Ind. 114, 54 NE 397. 

Mich.—Whitmore vy. Ionia, 149 
Mich. 192, 112 NW 711. 

Minn.—In re Hegne-Hendrum Ditch 
No. 1, 80 Minn. 58, 82 NW 1094 (hold- 
ing that Gen. L. [1887] ¢ 97, providing 
for the drainage of wet and swampy 
lands, is not impliedly repealed by 
Gen. L. [1887] e¢ 98, authorizing the 
formation of drainage districts). 


Surety 


generally Statutes 


113 


183 Fed. 176 | > 
|health by different methods of pro- 


| Swamp, 


Co.) xl 


}and the Drainage Act (L. 


DRAINS” 


tory Acts. 


N. Y.—Matter of Spring Valley 
Swamp, 66 Misc. 206, 123 NYS 269. 

N. C.—Toomey v. Goldsboro Lum- 
ber Co., 171 N. C.178, 88 SE 215. 

{a] Applications of rule.—(1) The 
Drainage Law (Acts [1889] p 285), 
amending the Drainage Law of 1885, 
and providing that a petition for 
drainage shall be dismissed on the 
remonstrance of two thirds of the 
landowners, did not repeal the pro- 
viso of § 3 of the act of 1885, requir- 
ing the remonstrants to be resident 
landowners, but such amended sec- 
tion requires a dismissal only in case 
the improvement is opposed by two 
thirds of the landowners, without re- 
gard to residence, who own cr repre- 
sent two thirds of the lands affected, 
and hence applies both to city and 
country drainage. Sauntman v. Max- 
well, 154 Ind. 114, 54 NE 397. (2) 
Local Acts (1905) p 1026 No. 612, 
providing for the establishment and 
maintenance of drains located en- 
tirely within Ionia county, was inap- 
plicable to, and did not repeal Comp. 
L. §§ 4371-4378, providing for the 
construction of a continuous drain 
traversing several counties, so that 
proceedings for the establishment 
and maintenance of a drain through 
Ionia and other counties were prop- 
erly taken under the compiled laws. 
Whitmore v. Ionia, 149 Mich. 192, 112 
NW 711. (8) Although St. (1881) p 
15, entitled “An act to provide a 
system of drainage,’ etc., and St. 
(1885) p 204, entitled “An act to 
promote drainage,’ deal with the 
same subject matter, namely, the 
drainage of surplus water injurious 
to land, the later act is not so in- 
consistent with the provisions of the 
earlier act that it operates as a re- 
peal thereof, nor is the later act a 
revision of the earlier act. Nickey 
v. Stearns Ranchos Co., 126 Cal. 150, 
58 P 459. (4) The Public Health 
Law. (Consol. L. ¢ 45), which pro- 
vides a summary method of abating 
a nuisance which is a menace to the 
public health, did not by implication 
repeal the Drainage Act of 1869 (L. 
{1869] ec 888), providing for the 
drainage of swamp lands; the two 
statutes affording consistent reme- 
dies, and both being intended to ac- 
complish the protection of the public 


Matter of Spring Valley 
66 Misc. 206, 123 NYS 269. 
(5) The Village Law (Consol. L. ¢ 
64 § 89) § 88, giving village boards 
of trustees power to construct drains 
and culverts, and to regulate water- 
courses, ponds, and watering places 
within the village, is not exclusive, 
[1869] c 
888), as amended by L. (1906) ¢ 115, 
which provides (§ 1) that two or 
more applications under the section 
respecting different lands within the 
same town or incorporated village 
may be made by one proceeding, and 
that the application may be made 


cedure. 
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construed together in order to ascertain the inten- 
tion of the legislature.®* 
[§ 9] 3. Retroactive 


Operation—a. Amenda- 


An amendatory act will not, in the ab- 
sence of express declaration to that effect, or un- 
less required by clear implications, affect drainage 
proceedings pending at the time of its enactment,°% 
and in some cases the amendatory act expressly 
declares that drainage proceedings commenced be- 
fore its passage shall not be affected thereby.®® 
If the amendatory act purports to amend certain 
sections of a drainage act, and is not intended as a 
substitute for the former act, the amended sections 
become parts of the original statute, and pending 
proceedings, up to the time the amendment takes 
effect, are controlled by the original act, and after 
the amendment takes effect, they are governed by 
the act as amended.°° 


by the president of the board of trus- 
tees of an incorporated village on be- 
half of the village, being in terms 
made applicable to incorporated vil- 
lages, is neither hostile to nor ineon- 
sistent with the Village Law, and. 
hence is not repealed by implication 
by such law. Metter of Spring Val- 
ley Swamp, supra. (6) Acts (1907) p 


| 1112, creating the Fourche drainage 


district, was not repealed by Sp. Acts 
(1911) p 479, creating the Fourche 
levee district, the two acts not be- 
ing in conflict; and hence the board 
of directors of the drainage district 
did not lose the power to make as- 
sessments. Fellows v. McHaney, 113 
Ark. 600) 168 7S Wie 11099. LCi Arik: 
Acts (1903) p 278 (Kirby Dig. §§ 
1414-1450), authorizing any county 
court to construct a drainage ditch 
on petition was not repealed by im- 
plication by Ark. Acts (1905) p 143, 
providing a method for the exercise 
of the right of eminent domain by 
levee and drainage -districts organ- 
ized under the laws of the state, 
which act applies only to districts 
created by law having officers and 
corporate powers; whereas, under the 
act of 1903 the entire business is 
done by the county court, which 
merely lays off the districts for as- 
sessment purposes, such districts 
having no organization nor officers. 
City Realty Co. v. S. R. H. Robinson 
Contracting Co., 183 Fed. 176. 

[b] The California act to create 
a flood control district did not super- 
sede the act providing for the drain- 
age of swamp and overflowed lands, 
the purpose of the drainage act be- 
ing to dispose of the water and get 
rid of it as an injurious element, and 
the purpose of the flood control act 
being to conserve the water as a 
beneficial agent. Van de Water v. 
Pridham, 33 Cal. A. 252, 164 P 1136. 

55. St. Louis Southwestern R. Co. 
v. Grayson, 72 Ark. 119, 78 SW 777. 

56. Koeller v. Salisbury, 276 Ill. 
230, 114 NE 597. 

57. Powell v. Clelland, 82 Ind. 24 
(holding that Acts [1875] [1 Rev. St. 
(1876)] p 428, did not repeal by im- 
plication Acts [1867] p 186, and the 
two must be construed together). And 
see Chicago, ete., R. Co. v. Peo:, 212 
Til. 103, 72 NE 219 [afft.200 U. S. 561, 
26 SCt 341, 50 L. ed. 596, 4 AnnCas 
1175] (holding that the saving clause 
in the Farm Drainage Act [Hurd’s 
Rey. St. (1901) p 723 ¢ 42] § 78, does 
not affect the Levee Act [Hurd’s Rev. 
St. (1901) p 707 c 42] so as to make 
§ 56, which is of a general nature, 
applicable to proceedings under the 
Farm Drainage Act). 

58. Sarber v. Rankin, 154 Ind. 236, 
56 NE 225; Brady v. Hayward, 114 
Mich. 326, 72 NW 233; Wolford v. 
Williams, 110 Miss. 637, 70 S 823. 
See generally Statutes [36 Cyc 1223]. 

59. Keiser vy. Mills, 162 Ind. 366, 
69 NE 142. 

60. Sarber v. Rankin, 154 Ind, 236, 
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[§ 10] b. Repealing Acts.*+ 


virtue of the repealed statute.®® 
a Dy Fa 


56 NE 225; Moss v. State, 101 Ind. 
321; Brady v. Hayward, 114 Mich. 
326, 72 NW 233. 
re See generally Statutes [36 Cyc 
224]. 

Validity of retrospective laws see 
Constitutional Law §§ 778-784. 

62. See infra notes 64, 65. 

63. Fast v. State, 182 Ind. 606, 107 


NE +465; Shields v. Pyles, 180 Ind, 71, , 


99 NE 742; Zintsmaster v. Aiken, 173 
Ind. 269, 88 NE 509, 90 NE 82; Kauf- 
man vy. Alexander, 173 Ind. 136, 88 
NE 502; Taylor v. Strayer, 167 Ind. 
23, 78 NE 236, 119 AmSR 469; Mur- 
ray v. Gault, (Ind. A.) 98 NE 878. 

[a] Rule applied.—(1) Where sub- 
sequent to an appeal from an order 
of a board of county commissioners 
establishing a drainage ditch, the 
statutes under which the proceedings 
were taken were repealed, and a new 
act passed covering the whole sub- 
ject which contained provisions pro- 
hibitive of the ditch sought to be es- 
tablished, it was proper for the cir- 
cuit court to permit the filing of an 
answer asserting remonstrant’s rights 
under such act. Taylor v. Strayer, 
167 Ind. 23, 78 NE 236, 119 AmSR 
469. (2) Where, on appeal from the 
board of commissioners in drainage 
proceedings, the court refused to con- 
firm the report and referred the case 
back to the commissioners to proceed 
according to law, pending which the 
statute conferring jurisdiction was 
repealed without a saving c'ause, the 
order of the commissioners in ‘Wis- 
missing the proceedings constituted 
‘“nroceeding according to law” in ac- 
cordance with the court’s direction. 
Zintsmaster v. Aiken, 173 Ind. 269, 
88 NE 509, 90 NE 82. 

64 Johnson v. Anacher, 172 Ind. 
248, 86 NE 1014; Kunkalman v. Gib- 
son, 171 Ind. 503, 84 NE 9&5, 86 NE 
850; Kline v.-Hagey, 169 Ind. 275, 81 
NE 209; Smith v. Gustin, 169 Ind. 42, 
80 N® 959, 81 NE 722: Taylor v. 
Strayer, 167 Ind. 23, 78 NE 236, 119 
AmSR 469; Toner v. McCarter, 58 
Ind. A. 682, 108 NE 879; Jaqua v. 
Harkins, 40 Ind. A. 639, 82 NE 920; 
Ellison v. Branstrator, 34 Ind. A. 
410, 73 NE 146; Gitchel v. Whipple, 
126. Mich. 646, 86 NW 144. 

[a] Remedies.—On repealing a 
drainage statute, the legislature may 
extend to the persons affected by the 
proceedings pending at the time of 
the repeal remedies different from 
those allowed to parties to be affected 
by future proceedings. Kaufman v. 
Alexander, 173 Ind. 136, 88 NE 502. 

{b] In Indiana the act of 1905 
contains an exception in the saving 
clause designed to protect existing 
lakes, which has been construed and 
applied to various states of fact. 
Johnson v. Amacher, 172 Ind. 248, 
86 NE 1014; Kunkalman v. Gibson, 
171 Ind. 503, 84 NE 985, 86 NE 850; 
Kline v. Hagey, 169 Ind. 275, 81 NE 


In the absence of 
a saving clause,®? or other clear manifestation of 
intention, the repeal of a statute providing for the 
construction of drains usually defeats proceedings 
pending under it at the time of its repeal.®* 
quently a repealing act contains a special saving 
clause which expressly ‘provides that the repeal shall 
not affect drainage proceedings pending at the time 
the act takes effect,°* and in some jurisdictions 
drainage proceedings, pending at the time the stat- 
ute under which they were instituted is repealed, are 
preserved by general statutory saving clauses ap- 
plicable to all repealing acts,°° or by constitutional 
provisions that the repeal of a statute shall not 
affect any accrued right or proceedings begun by 


Curative Statutes.°? Defects in drain- 
age laws and in proceedings thereunder may be 
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legislation.®® 


Fre- 


Create. 


209; Smith v. Gustin, 169 Ind. 42, 
80 NE 959, 81 NE 722; Jaqua v. Har- 
kins, 40 Ind. A. 639, 82 NE 920. 

Saving clauses generally see Stat- 
utes [36 Cye 1231]. 

65. Zintsmaster v. Aiken, 174 Ind. 
269, 88 NE 509, 90 NE 82; Taylor 
v. Strayer, 167 Ind. 23, 78 NE 236, 119 
AmSR 469; Murray v. Gault, (Ind. A.) 
98 NE 878. 

fa] Applications of rule.—(1) Un- 
der Burns St. Annot. (1908) § 248, 
providing that the repeal of a stat- 
ute will not deprive parties of the 
adjudicated rights or exempt them 
from liabilities incurred unless the 
repeal act shall so expressly provide, 
the repeal of Acts (1881) c 33, un- 
der which drainage proceedings was 
begun, will not deprive the parties of 
their adjudicated rights in that pro- 
ceeding. Murray v. Gault, (Ind. A.) 
98 NE 878. (2) Such act has no ap- 
plication to proceedings to establish 


a drainage ditch, under Burns St. 
Annot, (1901) §§ 5655-5671, which 
were expressly repealed by Acts 


(1905) p 456 c 157. Taylor v. Stray- 
er, 167 Ind. 22, 78 NE 236, 119 AmSR 
469. (3) Nor does § 243 apply to 
proceedings instituted under drain- 
age laws repealed by Acts (1907) p 
508 c 252, relating to drainage, and 
repealing laws in conflict therewith. 
Zintsmaster v. Aiken, 173 Ind. 269, 


(Okl1.) 161 


88 NE 509, 90 NE 82 


66. Gayman v. Mullen, 
PALO5is 


1221]. 
Rh re wues 3 assessments see infra § 


68. Ark.—State v. Canal Constr. 
Co., 203 SW 704. 

Cal.—Los Angeles County Flood 
Control Dist. v. Hamilton, 169 P 1028; 
Finnan vy. Reclamation Dist. No. 273. 


See generally Statutes [36 Cyc 


26. Calis AGS TA) W438 P22 eo a) 
My Bis Sapayicn v. Tennessee, etc., 
MANdiNetG? PCO ie lanmOo lee Waa 
anti —Doyle v. Baughman, 24 Ill, A. 
Siotal wneite v. Haag, 140 Iowa 


492, 118 NW 869; Ross v. Wright 
County, 128 Iowa 427, 104 NW 506, 
1 LRANS 481. 

Tex.—Parker v. Harris County 
Drain. Dist. No. 2, (Civ. A.) 148 SW 


Byout tA 
[a] Proceedings begun under an 
unconstitutional statute may be 


saved by a retroactive amendment re- 
moving the constitutional objection. 
Ross v. Wright County, 128 Iowa 427, 
104 NW 506, 1 LRANS 431. 

{[b] Want of, or defects in, a peti- 
tion for organization of a drainage 
district may be cured by statute. 
Finnan v. Reclamation Dist. No. 273, 


ri pesto AL LAS LAS PAOD eee ee 
GEST ( 
{c] Irregularities in the posting 


[§§ 10-12 


cured, and the proceedings validated, by subsequent 
But where a statute establishing a 
drainage district was void ab initio for want of a 
definite description of the boundaries, the defect 
could not be cured by an act purporting to abolish 
the district and directing a levy upon the lands 
intended to be benefited for the preliminary ex- 
penses incurred.®? 

[§ 12] C. Drainage and Reclamation Districts 
and Commissions ‘°—1, 
As the legislature has power to drain and 
reclaim swamp and overflowed lands directly or by 
its own agents,’? so it has the power to do so through 
the intervention of drainage or reclamation districts 
created for that purpose, and in a number of states 
the statutes provide for the establishment of such 
districts,’* and the constitutionality of such statutes 


Power of Legislature to 


of notice for the establishment of a 
drainage district may be cured. Par- 
ker v. Harris County Drain. Dist. No. 
2, (Lex. Civ. A.) 148 Siw351. 

{d] A curative statute protects 
the drainage commissioners, who or- 
ganized a district under one of the 
prior statutes but failed to comply 
with all of its requirements, from 
an action of trespass by the landown- 


pe: Doyle v. Baughman, 24 Ill. A: 
69. Markle v. Hart, (Ark.) 191 SW 


24; Morgan Ingineering Co. v. Cache 


River Drain. Dist) L22Aric.. 49tt sa 
Sw 57. 
70. Proceedings to establish see 


infra §§ 50-149. 
Irrigation districts see Waters [40 


Cyier suid 

‘71. See supra § 6. 

72. U.S.—Myles Salt Co. v. Iberia, 
etc:, Drain) Dist., 239) U.S. 478,136 
SCt 204, 60 L. ed. 392, LRAI918& 
190 (Louisiana statute); Houck v. 
Little River’ Drain. Dist., 239 U. S. 


254, 36 SCt 58, 60 L. ed. 266 (Missouri 
statute); O’Neill v. Leamer, 239 U. S. 
244, 36 SCt 54, 60 L. ed. 249 (Ne- 
braska statute); Soliah v. Heskin, 
222 U. S. 522, 32 SCt 1038, 56 L. ed. 
294 (North Dakota statute); Orr v. 
puiees 245 Fed. 486 [aff 248 U. S. 


{ls 

Ark.—Mudd v. St. Francis Drain. 
Dist., 117 Ark. 30, 173 SW. 825; Land 
Co. vy. Fender, 173 SW 407; Timothy 
J. Foohey Dredging Co. v. Lovewell, 
170 SW 1012; Fellows v. McHaney, 
113 Ark. 263, 168 SW 1099; Wilson v. 
Compton Bond, ete., Co., 103 Ark. 452, 
146 SW 110; Butler v. Fourche Drain. 
Dist,,.99 Ark 100) L3TeS wi 251, 

Cal.—Los Angeles County Flood 
Control Dist. v. Hamilton, 169 P 1028; 
Reclamation Dist. No. 1500 v. Sutter 
County Super. Ct., 171 Cal. 672, 154 P 
845; Peo. v. Sacramento Drain. Dist., 
155 Cal. 373, 103 F 207; Glide v. Yolo 
County Super. Ct cth 7 Cale2ie Sa ee 
225; San Francisco Sav. Union v. 
Reclamation Dist. No. 124, 144 Cal. 
639, 79 P 374; McCord y. Slavin, 143 
Cal. 325, 76 P 1104; Peo. v. Reclama- 
tion Dist. No. 556, 130 Cal. 607, 63 P 
27; Lower Kings River Reclamation 
Dist. No. 531 v. McCullah, 124 Cal. 
175, 55 P 887; Peo. v. Reclamation 
Dist. No. 136, 121 Cal. 522, 50 P 1068S, 
53, P 10853) Pe0.5 va Reclamation Dist. 
No. 551, 117 Cal. 114, 48 P 1016; 
Lower Kings River Reclamation Dist. 
No. 531 v. Phillips, 10% Caf. 306, 39 
P 630, 41 P) 335;) Peo. v.. Ta Rue, 67 
Cal. 526, 8 P 84; Peo. v:! Williams, 
56 Cal. 647; Peo. v. Reclamation Dist. 
No. 108, 53 Cal. 346. 

Fla.—Lainhart v. Catts, 75 S 47; 
Taylor v. Tennessee, etc., Land, ete., 
Co... 71, Fla. 651, 72. S 206 


Ga,—Almand_v. Bd. of Drain. 
Comrs.,'146 Ga. 532, 94 SE 1028. 
Ida.—Burt v. Farmers’ Co-op. Irr. 


Co., 30 Ida. 752, 168 P 1078; Ferbrache 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 12] 


has been sustained as against various objections.7? 
Unless restricted by constitutional limitations, the 
legislature may establish drainage districts by direct 
enactment or through administrative offices or com- 
missions,’* or it may delegate the power to courts.7® 


The purposes which will authorize 


v. Bonner County Drain. Dist. No. 5, 
23 Ida. 85, 128 P 553, 44 LRANS 538, 

AnnCas1915C 43. 
Ill.—Wood v. Papendick, 268 Ill. 
North Fork Drain. 


383, 109 NE 266; 

Dist. v. Rector Drain: Dist.,-266 111. 
536, 107 NE 895; Aldridge v. Clear 
Creek Drain, etc., Dist., 253 Tll. 251, 
97 NE 385; Peo. v. Lease, 248 Ill. 187, 
93 NE 783; Peo. v. Bowman, 247 Ill. 
276, 93 NE 244; Peo. v. Hepler, 240 
Ill. 196, 88 NE 491; Smith v. Claus- 
son Park *Drain., etc., Dist. 229 Til. 
155, 82 NE 278; McDonald v. Peo., 214 
Ill. 88, 73 NE 444; Chicago v. Cicero, 
ZAP TI 290 ak Ni Sor bishop. 
Peo., 200 Ill. 33, 65 NE 421; Craig v. 
Peo., 188 Ill. 416, 58 NE 1000; Sanner 
Vv. Union DPrain, Dist., 175 Ill. 575, 54 
‘NE 857; Payson y. Peo., 175 Ill. 267, 
51 NE 588; Sisson v. Drainage Comrs. 
Dist. No. 1, 163 Ill. 295, 45 NE 2415; 
Drain. Dist. No. 3 v. Peo., 147 Ill. 404, 
35 NE 238; Peo. v. Drain. Comrs., 143 
Ill. 417, 832 NE 688; Badger v. Inlet 
Dirainy Dist. 6 T4711 520, 31 NE 
170; Peo. v. Cooper, 139 Ill. 461, 29 
NE 872; Lake Fork Special Drain. 
Dist. v. Peo., 138 111. 87, 27 NE 857; 
Mason, ete, Drain. Dist. v. Griffin, 
134 Tll. 330, 25 NE 995;.Peo. v.' Scott, 
Ao ceee Ageia INEM List Os aeeO. Vs 
Swigert, 130 Ill. 608, 22 NE 787; 
Klinger v. Peo., 130 Ill. 509, 22 NE 
600; Hyde Park v. Spencer, 118 Ill. 
446, 8 NE 846; Land Owners yv. Peo., 
113 Tl. 296; Huston vy. Clark, 112° Ill. 
344; Kilgour v. Montmoreney Drain. 
Comrs., 111 Ill. 342; Blake v. Peo., 109 
Tll. 504; Barton v. Minnie Creek 
Drains cist. ut 2 ide A Oa0s sy Airs 
Nat. Bank v. Union Dist. No. 1, 82 Ill. 
A: 626; Peo. v. Wild Cat Special 
Drain. Dist. ol il. Ay 219s MPO. lave 
O’Hair, 29 Ill. A. 239 [app dism 128 
ill, 20, 21 NE 211]; Doyle v. Baugh- 


man, 24 Ill; A. 614; lees’ vy. Kane 
County Drain Comrs., 24 Ill. A. 487 
[aff 125 Ill. 47, 16 NE 915]. 


Ind.—Bemis y. Guirl Drain. Co., 182 
Ind. 36, 47, 105 NE 496 [cit Cye]. 

Towa.—Hatcher v. Greene County, 
165 Iowa 197, 145 NW 12; Elliott v. 
Woodbury County, 162 Iowa 473, 143 
NW 826; Wallis v. Harrison County, 
152 Iowa 458, 182 NW 850; Oliver v. 
Monona County, 117 Iowa 43, 90 NW 
510. 

Kan.—Roby v. Shunganunga Drain. 
Dist, Tt Wane 7545.95 PB 399: 

La.—Shaw v. Bayou Terre-aux- 
Beeufs Drain. Dist. Bd. of Comrs., 
1387 a. 97) 70) Si. 910-) Marceaux ve 


East Cameron Drain, Dist., 136 La. 
913, 67 S 956; Bernard v. Bayou 
Portage Drain. .Dist., 130 La. 637, 


58 S 493; Iowa Drain. Dist. Bd. of 
Comrs. v. Wilkins Co., 125 La. 127, 51 
S 91; Richard v. Cypremort Drain. 
Dist. 107 La. 657, 32 S 27; New 
Iberia. v. New Iberia, etc., Drain. 
Dist., 106, La. 651, 31 S 305; De 
Gravelle v. Tbheria, ete., Drain. Dist., 
104 La. 703, 29 S 302; In re New Or- 
leans Drain. (GQroitil La. Ann. 338. 
Minn.—State v. Flaherty, 140 Minn. 
19, 167 NW 122. 
Miss.—Cox v. Wallace, 100 Miss. 
IDICh Ae 


525, 56 S 461. 
MS ae ne na Drain. 
Chicago, ete., R. Co., 178 SW 893; In 
re Big Lake De ain. Dist., 265 Mo. 450, 
178 SW 110; Wilson v. King’s Lake 
Drain., etc., Dist., 257 Mo. 266, 165 
Sw 734; Houck v. Little River Drain. 
Dist., 248 Mo. 373, 154 SW 739; Sib- 
bett v. Steele, 240 Mo. 85, 144 SW 
439: Squaw Creek Drain. Dist. No. 1 
v. Turney, 235 Mo. 80, 138 SW 12; 
Mound City Land, etc., Co. v. Miller, 
170 Mo. 240, 70 SW 721, 60 LRA 
190; Bungenstock v. Nishnabotna 
Drain. Dist., 163 Mo. 196, 64 SW 495; 
Lile v. Gibson, 91 Mo. A. 480; Drain- 
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age Dist. No.1 v. Daudt, 74 Mo. A. 579. 

Nebr.—White v. Papillion Drain. 
Dist., 96 Nebr. 241, 147 NW 218; 
Drain. Dist. v. Chicago, etce.; R. Co., 
96 Nebr. 1, 146 NW 1055; Whedon v. 
Wells, 95 Nebr. 517, 145 NW 1007; 
Otoe, ete., Counties Drain. Dist. No. 
1 v. Wilkins, 93 Nebr. 567, 141 NW 
151; Richardson Drain. Dist. No. 1 
v. Richardson County, 86 Nebr. 355, 
125 NW 796; State v. Hanson, 80 
Nebr. 724, 115 NW 294; Barnes v. 
Minor, 80 Nebr. 1&9, 114 NW 146; 
Neal v. Vansickle, 72 Nebr. 105, 100 
NW 200; Dodge County vy. Acom, 61 
Nebr. 376, 85 NW 292. 

N. J.—Van Cleve v. Passaic Valley 
Sewerage Comrs., 71 N. J. L. 183, 58 
A 571 [rev on other grounds 71 N. J. 
Ta, Ne 60 A 214, 108 AmSR 754]. 

M.—In re Dexter-Greenfield 
Ne Dist., 21 N.-My: 286, 154 P 382. 

N. C.—-Long Creek Drain. Dist. v. 
Ebuttstetier, 1737 N.. ©. 2523, 92 SH 
368; Lower Creek Drain. Comrs. v. 
Mitchell, 170 N. C. 324, 87 SH 112; 
Banks v. Lane, 170 N. C. 14, 86 SE 713, 
171 N. C. 505, 88 SH 754; Washington 
County Drain. Comrs. Dist. No. 4 v. 
Hastern Home, etc., Assoc., 165 N. C. 
Coe SIN SSH S947 2 Ann asl OlbOu40" 
Shelton v. White, 163 N.-C. 90, 79 SE 


427; In re Big Cold Water Drain. 
Dist., 162 N. C. 127, 78 SE 14; San- 
derlin Vv. Luken, 152 N. C. 738, 68 SE 
225. 

N. D.—Martin v. Tyler, 4 N. D. 


278, 60 NW 392, 25 LRA 838. 

Oh.—Miami County v. Dayton, 92 
Oh. St. 215, 110 NE 726; Miller v. 
Weber. J Ohe Cirs Ct to0.) tOhe Cir 
Deer tH. 
a eae Ven Hillman, 91'45 92 

pate 

Or.—State vy. Mehaffey, 82 Or. 683, 
162 P 1068. 

Tenn.—In re Forked Deer Drain. 
Dist., 133 Tenn. 684, 182 SW 237. 

Tex.—Wharton County Drain. Dist. 
No. 1 vy. Higbee, (Civ. A.) 149 SW 
381; Parker v. Harris County Drain. 
Dist. No. 2, (Civ. A.) 148 SW 3851. 

Utah.—State v. Box Elder County 
Corinne Drain. Dist., 48 eer eto oe 
921. 


Wash.—Pierce County v. “ Thomp- 
son, 82 Wash. 440, 144 P 704; North- 
ern Pac. R. Co.-v. Pierce County, 51 
Wash. 12, 97 P 1099, 23 LRANS 286. 

Wis.—Merwin v. Houghton, 146 
Wis. 398, 131 NW 838; Chicago, etc., 
R. Co. v. Lemonweir River Drain. 


Dist., 135 Wis. 228, 115 NW ‘825; 
In re Horicon Drain. Dist., 129 Wis. 
42, 108 NW 198; State v. Stewart, 74 


Wis. 620, 43 NW 947, 6 LRA 394. 

And see cases supra § 3. 

[a] Districts may be established 
by implication arising from the pas- 
sage of acts recognizing their exist- 
ence, and requiring a corporation for 
the performance of the duties and 
powers enjoined or conferred by such 
acts of the legislature, however de- 
fective the original organization may 
have been. Peo. v. Reclamation Dist. 
No. 108, 53 Cal. 346. 

{[b] District as part of county.— 
A drainage district organized under 
Acts 30th Leg. ec 40, amended by 
Acts 31st Leg. c 13, enacted under 
express authority of Const. Amendm. 
art 3'§ 52, belongs to a class dif- 
ferent from a city or town and is a 
part of the county, and hence such 
statute, imposing upon the commis- 
sioners’ court certain powers and du- 
ties with reference to drainage dis- 
tricts, is not unconstitutional under 
Const. art 5 § 18, providing that the 
commissioners’ court shall exercise 
such powers and jurisdiction over all 
county business as is or may be con- 
ferred by law. Wharton County 
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of drains will warrant the establishment of drainage 
districts in those states in which that method of con- 
ducting the improvement has been adopted.’® 

[§ 13] 2. Nature and Incidents of Districts. 
Drainage or reclamation districts have generally 
been held to be public or quasi public corporations,” 


Drain. Dist. No. 1 v. Higbee, 
Civ. A.) 149 SW 381. 

{e] In Tlinois the Farm Drainage 
Act and the Levee Act are entirely 
independent of each other, and a 
drainage district organized under the 
former is subject only to the provi- 
sions of that act, and those of the 
latter have no application to it. 
Union Drain. Dist. v. Volke, 163 Ill. 
243, 45 NE 415; Gauen vy. Moredock, 
ete., Drain. Dist. No. 1, 131 Ill. 446, 
23 NE 6338. 

[d] Review of legislative discre- 
tion.—The method or organization 
and structure of drainage districts 
and the means and agencies by whicn 
they shall accomplish their purposes 
are matters of legislative discretion 
which are not reviewable by the 
courts except to determine whether 
any constitutional inhibition is vio- 
lated. Burt v. Farmers’ Co-op. Irr. 
Co., 30 Ida. 752, 168 P 1078. 

Amendment, repeal, and retroac- 
pit operation of statutes see supra 
§ 7-11. 

73. Ark.—Butler v. Fourche Drain. 
Dist., 99 Ark. 100,137 SW 251. 

Cal.—Peo. y. Reclamation Dist, No. 
bod Cals TTA 48h PI Ones 

Iowa.—Wallis v. Harrison County, 
152 Iowa 458, 132 NW 850. 

Minn.—State y. Flaherty, 140 Minn. 


19, 167 NW 122 
Wallace, 100 Miss. 


Miss.—Cox v. 
525, 56-S 461. 

Mo.—Mound City Land, etec., Co. v. 
Miller, 170 Mo. 240, 70 SW 721, 94 
AmSR 727, 60 LRA 190. 

Nebr.—Drain. Dist. v. Chicago, etce., 
R. Co., 96 Nebr. i, 146 NW 1055. 

Oh.—Miami County v. Dayton, 92 
Oh. St. 215, 110 NE 726. 

Or.—-State v. Mehaffey, 82 Or. 683, 
162 P 1068. 

[a] Consent cf property owners.— 
The legislature has power to provide 
for the incorporation of a drainage 
district by a portion of the inhabi- 
tants and property owners therein 
without the unanimous consent of all. 
O’Neill v. Leamer, 93 Nebr. 786, 142 
NW 112. Sée also Mound City Land, 
etc., Co. v. Miller, 170 Mo. 240, 70 
SW 721, 94 AmSR 727, 60 LRA 190 
(where a similar objection was over- 


ruled). 

74. Lainhart vy. Catts, (Fla.) 75 S 
47; Taylor v. Tennessee, ete., Land., 
ete:, Co, Tl Plas:651, 7248206: 

75. State v. Flaherty, 140 Minn. 
19, 167 NW 122; In re Dexter-Green- 
Ae Drain, Dist., 21 N. M. 286, 154 P 

[a] Constitutionality of statutes. 
—(1) Laws [1917] ¢ 442, authorizing 
courts to organize drainage and flood 
control districts in river basins abut- 
ting upon or adjoining boundary wat- 
ers and to appoint board of directors 
for that purpose, is valid. State v. 
Flaherty, 140 Minn. 19, 167 NW 122. 
(2) Such law is not unconstitutional 
because court is given discretion to 
appoint three or five members as 
board of directors of district. State 
v. Flaherty, supra. (3) Code (1915) 
§§ 1877-1958, providing for the 
organization of drainage districts 
through the courts, does not violate 
the constitutional provision that all 
domestic corporations shall be organ- 
ized by and through the state cor- 
poration commission, since drainage 
districts are public corporations and 
of a class not comprehended by such 
constitutional provision, In re Dex- 
ter-Greenfield Drain. Dist., 21 N. M. 
286, 154 P 382. 


(Hex, 


Jurisdiction of proceedings see 
infra §§ 51-53. 

76. See cases supra §§ 5. 

77. U. S.—Houck vy, Little River 
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and they have been termed ‘‘publie or governmental | are municipal corporations.’® They are not private 
agencies,’’™® although it has been denied that they i 


Drain. Dist., 239 U. S. 254, 36 SCt 58, 
60 L. ed. 266 (district created by Mis- 
souri statute); O’Neill v. Leamer, 239 
U. S, 244, 36 SCt 54, 60 L. ed. 249 
(district created by Nebraska stat- 
ute); Rood vy. Claypool Drain., etce., 
Dist., 120 Fed. 207, 56 CCA 527 (dis- 
trict. created by Illinois statute); 
Sels v. Greene, 81 Fed. 555 (holding 
that reclamation districts organized 
under the laws of California are cor- 
Pons of a quasi public charac- 
er). 

Cal.—Gallup v. Sacramento, ete., 
Drain: Dist: Ui Calsv, 1b19P 1142): 
Laguna Drain, Dist. v. Charles Mar- 
tin Co., 144 Cal. 209, 77 P 933 (hold- 
ing that a drainage district is a pub- 
lic corporation invested with certain 
political duties which it is to exer- 
cise in» behalf of the state); Angus v. 
Browning, 130 .Cal. 502, 62, PB. 8275 
Swamp Land Dist. No. 150 v. Silver, 
98 Cal. 51, 32 P 866; “Reclamation 
Dist. No. 124 v. Gray, 95 Cal. 601, 30 
EAE io sn CO. wVedua ue; 67 ;Cal, 526; 
8 P 84; Hoke v. Perdue, 62 Cal. 545; 
Peo. v. Williams, 56 Cal. 647; Peo. v. 
Reclamation Dist. No. 108, 53 Cal. 
846; Dean yv. Davis, 51 Cal. 406. 

Ida.—Burt v. Farmers’ Co-op, Irr. 
Co., 30 Ida. 752, 168 P 1078. 

1l..—Judge v. Bergman, 258 Ill. 246, 
101 NE 574 [aff 176 Ill. A. 42]; Peo. 
v. Spring Lake Drain., ete., Dist., 253 
Ill. 479, 97 NE 1042 (municipal cor- 
poration for a special and limited 
purpose); Peo. v. Bowman, 247 Ill. 
276, 93 NE 244; Peo. v. Niebruegge, 
244 Ill. 82, 91 NE 115; Peo. v. Hepler, 
240 Ill. 196, 88 NE 481 (holding that 
drainage districts are local subdivi- 
sions of the state created by law for 
the purpose of administrating there- 
in certain functions of local govern- 
ment); Peo. v. Anderson, 239 Ill. 266, 
87 NE 1019; Peo. v. Burns, 212 Ill. 
227, 72 NE 374; Chicago v. Cicero, 210 
Tll. 290, 71 NE 856 (a municipal cor- 
poration organized for sanitary pur- 
poses); Peo. v. Gary, 196 Ill. 310, 63 
NE 749; Payson v. Peo., 175 Ill. 267, 
51 NE 588; Badger v. Inlet Drain. 
Dist., 141 Dl. 540, 31 NE 170 (hold- 
ing that, while drainage districts are 
to be classed as municipal corpora- 
tions, they are organized merely for 
a special and limited purpose); Smith 
v. Peo., 140 Ill. 355, 29 NE 676 (hold- 
ing that drainage districts are created 
for public purposes, and are in no 
sense private corporations, but are 
at least quasi public corporations); 
Elmore v. Drainage Comrs., 135 Ill. 
269, 25 NE 1010, 25. AmSR 363; 
Havana Tp. v. Kelsey, 120 Ill. 482, 11 
NE 256 (holding that a drainage dis- 
trict is a municipal corporation with- 
in the meaning of a statute regulat- 
ing appeals); Becker v. Chicago Sani- 
tary Dist., 194 Ill A. 639; Taylor- 
ville First Nat. Bank v. William HE. 
Dee Clay Mfg. Co., 176 Ill. A. 455; 
Bradbury v. Wandalia Levee, etc., 
Dist., 140 Ill. A. 298 [rev on other 
grounds 236 Ill. 36, 86 NE 163, 19 
LRANS 991, 15 AnnCas 904]; Barton 
vy. Minnie Creek Drain. Dist., 112 I11. 
A. 640 (a voluntary quasi corpora- 
tion organized for a special and lim- 
ited purpose); McGillis v. Willis, 39 
Ue CAR Sh: 

Kan.—Jefferson County v. Dela- 
ware River Drain. Dist., 97 Kan. 302, 
155 P 54; State v. Monahan, 72 Kan. 
492, 84 P 1380, 115 AmSR 224, 7 Ann 
Cas 661. 

Mo.—Birmingham Drain. Dist. v. 
Chicago, etc., R. Co., 274 Mo. 140, 202 
Sw 404; State v. Little River Drain- 
age Dist., 271 Mo. 429, 196 SW 1115; 
State v. Little River Drainage Dist., 
269 Mo. 444, 190 SW 897; Elsberry 
Drain. Dist. v. Harris, 267. Mo. 139, 
184 SW 89; Wilson v. King’s Lake 
Drain., etc., Dist., 257 Mo. 266, 165 
SW 734; Barnes v. Missouri Valley 
Constr. Co., 257 Mo. 175, 165 SW 723, 
AnnCas1915C 31; Houck v. Little 


River Drain. Dist., 248 Mo. 3738, 154 
SW 739; State v. Blair, 245 Mo. 680, 
151 SW 148; Squar Creek Drain. Dist. 
No. 1 v. Turney, 235 Mo. 80, 138 SW 
12; State v. Taylor, 224 Mo. 393, 123 
SW 892; State v. Chariton Drain. 
Dist., 192 Mo. 517, 90 SW 722; Mound 
City Land, etec., Co. v. Miller, 170 Mo. 
240, 70 SW 721, 94 AmMSR 727, 60 LRA 
190; Wilson v. King’s Lake Drain., 
ete., Dist., 176 Mo. A. 470, 158 SW 
931; Drainage Dist. No. 1 v. Daudt, 
74 Mo. A. 579. 

Nebr.—White v. Papillion Drain. 
Dist., 96 Nebr. 241, 147.NW 218 (hold- 
ing that a drainage district, organ- 
ized under Rey. St. [1913] § 1866 et 
seq, is a local, administrative, politi- 
eal corporation); Drainage Dist. v. 
Chicago, ete., R. Co., 96 Nebr. 1, 145 
NW 1055; O’Neill v. Leamer, 93 Nebr. 
786, 142 NW 112; Nemaha Valley 
Drain. Dist. v. Marconnit, 90 Nebr. 
514, 184 NW 177; Richardson County 
Drain Dist. Nos 1 ave.Richardson 
County, 86 Nebr. 355, 125 NW 796; 
Barnes v. Minor, 80 Nebr. 189, 114 
NW 146; Neal v. Vansickel, 72 Nebr. 
105, 100 NW 200. 


N. M.—In re _ Dexter-Greenfield 
Dein Dist. 2D NoaM..-286,4,154P 
382, 


N. C.—Middle Canal Co. v. Whitley, 
172 N. C. 100, 90 SE 1; Leary v. Cam- 
den Run Drain. Dist., 172 N. C. 25, 89 
SE 803; Newby v. Drain. Dist., 163 
N. C. 24, 79 SE 266 (a quasi muni- 
cipal corporation); In re Big Coal 
Water Drain. Dist., 162 N. C. 127, 78 
SE 14. 

Tex.—Wharton County Drain. Dist. 
No. 1 v. Higbee, (Civ. A.) 149 SW 381 
(holding that a drainage district 
ereated under authority of Acts 30th 
Leg. c 40, amended by Acts 31st Leg. 
c 18, enacted under Const. Amendm. 
art 3 § 52, stands on exactly the same 
footing as a county or precinct, or 
any other such political and estab- 
lished subdivision); Parker v. Harris 
County Drain. Dist. No. 2, (Civ. A.) 
148 SW 351, 360 [cit Cyc] (holding 
that the drainage district organized 
under Drainage Act [1907] c 40 is a 
publie or quasi public corporation). 

Wis.—Chicago, ete., R. Co. v. Le- 
monweir River Drain. Dist., 135 Wis. 
228, 115 NW 825. 

{a] Statutory declaration of 
status.—Under the statutes of Mis- 
souri, declaring that on the organi- 
zation of drainage districts the judg- 
ment of the circuit court shall de- 
clare the district organized “‘‘a pub- 
lic corporation of this State,’ such 
corporations are public and not pri- 
vate corporations, and they are such 
aside from the statutory characteri- 
zation. State. v. Chariton Drain. 
Dist., 192 Mo. 517, 90 SW 722. 

_[b]. The sanitary district of Chi- 
cago is a municipal corporation or- 
ganized to secure, preserve, and pro- 
mote the public health. Judge v. 
Bergman, 258 Ill. 246, 101 NE 574 
[aff 176 Ill. A. 42]. 

78. Sels v. Greene, 88 Fed. 129; 
Hershey v. Reclamation Dist. No. 
730, 162 Cal. 401, 122 P 1074; Mound 
City Land, etc., Co. v. Miller, 170 Mo. 
240, 70 SW 721, 94 AmSR 727, 60 
LRA 190. See San Francisco Sav. 
Union vy. Reclamation Dist. No. 124, 
144 Cal. 639, 79 P 374 (holding that a 
reclamation district cannot be sued 
unless expressly authorized by law, 
whether it is considered as a quasi 
publie corporation similar to a coun- 
ty or school district, or a public 
agency of the state). 

{a] Itis a local subdivision of the 
state, created for the purpose of ad- 
ministering therein certain functions 
of local government. Peo. v. Hepler, 
240 Ill. 196, 88 NE 491. 

79. Sels v. Greens, 88 Fed. 129 
(where the court said that such dis- 
tricts, “while performing, 1n a sense, 
public functions... are not public 


municipal corporations. It may even 
be doubted whether they may be 
termed, with absolute accuracy, 
‘quasi public corporations.’ They ap- 
pear to be more properly designated 
as ‘public agencies’ for certain pur- 
poses, to wit, reclamation of swamp 
and overflowed lands”); Peo. v. Sac- 
ramento Drain. Dist., 155 Cal. 373, 103 
P 207; Reclamation Dist. No. 551 v. 
Sacramento County, 134 Cal. 477, 66 P 
668; Peo. vy. Reclamation Dist. No. 
551, 117 Cal. 114, 48 P 1016 (all three 
cases holding that reclamation dis- 
tricts created by the act of 1861 were 
not municipal corporations, neither 
did they belong to any class of cor- 
porations defined in the civil code, 
but were special organizations to 
which the state had given certain 
discretion in making contemplated 
}improvements, and ceased to exist 
as public agencies when the policy 
of the state was changed); Reclama- 
tion Dist. No. 70 v. Sherman, 11 Cal. 
A. 399, 405, 105 P 277 Cwhere. the, 
court, in commenting upon the case 
of Angus v. Browning, 130 Cal. 502, 
62 P 827, said: “It is not. therein 
expressly declared, nor do we think 
the court intended to hold in that 
case, that reclamation districts be- 
long to any of the classes of cor- 
porations defined by section 284 of 
the Civil Code, or that they come 
within the purview of the article and 
section of the constitution enjoin- 
ing the creation of corporations ex- 
cept by general laws’’); Ferbrache v. 
Bonner County Drain. Dist. No. 5, 23 
Ida. 85, 128 P 553, 44 LRANS 588, 
AnnCasi1915C 43 (holding that under 
Rev. Codes §§ 2444-2483, providing 
for the organizaiion of drainage dis- 
tricts, a drainage district is not 
strictly a municipality, but an en- 
tirely different kind of municipality 
created within the state by law for 
a specific purpose); Spiegel v. Bar- 
rett, 189 Mich. 111, 114, 155 NW 456 
(where the court said: “Under our 
drainage law, the special assessment 
drainage districts are not corpora- 
tions, as have been created in certain 
States—TIllinois, for example—where 
the statute bestows powers to con- 
tract and be contracted with, to sue 
and be sued, upon such districts. 
Here they have no corporate entity, 
and are created simply for the pur- 
pose of collecting taxes from the 
benefited land for the construction of 
the drain’); Van Cleve v. Passaic 
Valley Sewerage Comrs., 71 N. J. L. 
183, .197, 53. A 571 [rey .on other 
Srounds: Ta SIN Wise dass On, OO eA ontees 
108 AmSR 754] (where the court 
said: ‘To call this sewerage dis- 
trict, or the commission that is put 
in charge of this work, a municipal 
or quasi-municipal corporation is, we 
think, a misuse of terms. There is 
lacking the delegated power of legis- 
lation for local purposes, which is of 
the essence of municipal govern- 


ment’’). 

{a] Drainage districts are not 
municipal corporations but quasi 
public corporations.—Leary v. Cam- 
den Run Drain: Dist., 172 N.C, 25, 
89 SE 803; Washington County 
Drain. Comrs. v. Eastern Home, etce., 
Assoc., 165 N. C. 697, 81 SE 947. 

{b] Distinction between municipal 
and quasi corporations.—‘Municipal 
corporations are formed by the State 
for purposes of local government and 
administration. Such corporations 
have extensive powers of local gov- 
ernment, including the power of mak- 
ing local laws. There are numerous 
other local corporate bodies which 
are classed as municipal corporations, 
such as drainage districts, school dis- 
tricts, and the like, which are organ- 
ized for a special purpose and are 
usually called quasi corporations. 
The chief difference between a muni- 
cipal corporation such as a city or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 13-15] 


corporations.®° 

Districts by user. In Illinois, where two or more 
persons owning adjoining lands which require a 
combined drainage have by voluntary action con- 
structed ditches which form a continuous line, or 
line and branches, and repairs and improvements 
are not made by voluntary agreement, any one or 
more owning parts of such ditch may petition for 
the formation of a drainage district, to include the 
lands interested in maintaining these ditches.‘ 

By-laws. In some jurisdictions the landowners in 
a drainage district may adopt by-laws for the gov- 
ernment thereof.82 Such by-laws can be changed 
only by the landowners, and the trustees of the dis- 
trict have no power to amend them.** 

[§ 14] 3. Proceedings for Organization. Stat- 
utes providing for the formation of drainage dis- 
tricts, as preliminary to the establishment of drains, 
and those under which drains are established with- 
out the organization of districts, are not so dis- 
similar in their provisions as to procedure, such as 
the necessity and requisites of a petition, notice, re- 
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port of commissioners or viewers, ete., as to require 
separate treatment, and, for convenience, they will 
be discussed together under a later subdivision of 
this article,** any essential difference in the pro- 
cedure being pointed out in the text or notes. 

[§ 15] 4. Territorial Extent—a, In General. 
A statute creating a drainage district must define 
its boundaries with certainty, or provide that that 
shall be done by some other agency.®> What lands 
may be included within a drainage district is a 
matter of legislative disecretion.8® The legislature 
may confer upon drainage commissioners, or other 
local authorities, the power to determine such ques- 
tion,§? and it has been held that their action in 
forming a district is conclusive that the lands there- 
in are of the character for the reclamation of which 
such district is authorized to be formed.*® There 
is no constitutional objection to including lands 
which are not subject to assessment by the district.®® 
The boundaries need not be confined to any exist- 
ing subdivisions of the county or state, or any de- 
fined territory existing prior to the creation of the 


village, and a quasi corporation, is, 
that the latter lacks the power of 
making local laws.’ Peo. v. Spring 
Lake Drain., ete., Dist., 253 Ill. 479, 
495, 97 NE 1042. 

{c] Corporation in invitum.—A 
drainage district created under the 
Levee Act of the state of Dlinois of 
May 29, 1&79, ‘is a corporation strict- 
ly in invitum., It is to be classified, 
in this respect, with counties, town- 
ships, school districts, road districts 
and other quasi involuntary corpora- 
tions, as distinguished from munici- 
pal corporations or private corpora- 
tions. It is a subdivision, merely, of 
the general powers of the state, for 
the purposes of civil and governmen- 
tal administration.” Rood v. Clay- 
pool Drain., etc., Dist., 120 Fed. 207, 
211, .56-CCA 5277 ’ 

80. State v. Chariton Drain. Dist., 
192 Mo. 517, 90 SW 722. 

81. Peo. v. Baldridge, 267 Ill. 190, 
108 NE 49; Peo. v. %eDonald, 264 11. 
5141, 106 NE 501; Molohon vy. Cashin, 
258 Ill. 86, 101 NE 264; Price v. Union 
Dist, No. 1 Drain. Comrs., 253 I). 
114, 97 NE 243; Peo, v. Karr, 244 Ill. 
374, 91 NE 485; Peo. v._Strandstra, 
238 Ill. 341, 87 NE 286; Peo. v. Mag- 
ruder, 237 Il. 340, 86 NE 615; Peo. v. 
Schafer, 228 Ill. 17, 81 NE 785; 
Barnes v. Drainage Comrs. Dist. No. 
1, 221 Il. 627, 77 NE 1124; McDonald 


~v. Peo., 214 Ill. 83, 73 NE 444. 


[a] Statutory requirements.—(1) 
Farm Drainage Act § 76, authorizing 
the organization: of districts by user 
on petition of a few landowners, was 
intended to apply only where the 
Jands were connected by ditches built 
by the voluntary action of the land- 
owners, which ditches can be defin- 
itely described in tke petition. Peo. 
v. Baldridge, 267 Ill. 190, 108 NE 49; 
Peo. v. McDonald, 264 Ill. 514, 106 
NE 501; Peo. v. Strandstra, 238 Ill. 
341, 87 NE 285. (2) A drainage dis- 
trict cannot be organized by user 
under Farm Drainage Act § 76, un- 
less the main drain is an artificial 
ditch voluntarily constructed by the 


parties, and not a natural stream. 
Peo, v. Baldridge, 267 Ill. 190, 108 
NE 49; Peo. v. McDenald, 264 Ill. 


514, 106 NE 501; Molohon vy. Cashin, 
258 Ill. 86, 101 NE 264. (3) Artificial 
drains, constructed by the voluntary 
action of owners, within Farm Drain- 
age Act § 76, must be continuous and 
connected with a common outlet, or 
a drainage district cannot be legally 
organized. Peo. v. Baldridge, 267 Il. 
190, 108 NE 49; Peo. v. Karr, 244 anne 
374, 91 NE 485. (4) A ditch con- 
structed by highway commissioners 
in a highway, draining not only ad- 
joining lands but the highway, and 
forming a part of a continuous line, 


is to be regarded as a “ditch of an 
owner of land,’ within the meaning 
of the act, se as to authorize the 
organization of a drainage district 
under the act, on petition of any own- 
er of part of the ditch. Peo. v. Ma- 
gruder, 237 Ill. 240, 86 NE 615. 

Lands to be included or annexed 
see infra §§ 21, 23. 

Selection of officers see infra § 32. 

- 82. Reclamation Dist. No. 70 v. 
Sherman, 11 Cal. A. 399, 105 P 277. 

83. Reclamation Dist. No. 70 v. 
Sherman, 11 Cal. A. 399, 105 P 277. 

84. See infra §§ 50-149. 

85. Markle v. Hart, (Ark.) 191 SW 
24; Morgan Engineering Co. v. Cache 
River Drain. Dist., 122 Ark. 491, 184 
SW 57; Ferrill v. Keel, 105 Ark. 380, 
151 SW 269; Richard v. Cypremort 
DrainwsOisty,. VO yet OO, son sa ods 

[a] Reason for rule.—‘'The neces- 
sity for fixing with certainty and 
precision, the limits of a district em- 
powered to levy a property tax espe- 
cially when the tax must be voted 
for, needs but to be mentioned to be 
recognized. Unless the limits are 
thus fixed it is not possible to know 
with certainty what property is tax- 
able and what persons may partici- 
pate in the elections, and certainty 
on these points is as essential as on 
the rate of the tax, or on any other 
feature of the taxing scheme. ‘The 
authorities cited by plaintiff are con- 
clusive to the effect that the limits 
of a municipality must be fixed with 
certainty and precision. ... It is not 
true to say that because these au- 
thorities have reference to munici- 
palities they are not appliable. The 
reason why the limits of a munici- 
pality must be fixed with certainty 
is that a municipality is called upon 
to exercise the governmental powers 
of taxation and police; and of these 
two powers the one most liable to 
abuse and most needing to be hedged 
in by metes and bounds, is the very 
one that defendant is empowered to 
exercise, namely, that of taxation.” 
Richard v. Cypremort Drain. Dist., 
RO Lian OoNine OO Ose ig Seca 

[b] Definiteness of boundaries.— 
(1) Boundaries of drainage districts, 
into which a parish is divided by the 
police jury, are sufficiently definite 
if they will enable a surveyor prop- 
erly to trace the lines. Richard v. 
Cypremort Drain. Dist., 107 La. 657, 
32 S 27. (2) Where a canal, which 
was to form part of the southern line 
of a drainage district, was proposed 
at the time that the ordinance in re- 
lation to the drainage district was 
adopted, and its course was well 
known, it was a sufficiently definite 
boundary to prevent uncertainty as 
to the limits of the drainage dis- 


trict. Richard v. Cypremort Drain. 
Dist., supra. (3) Where the notice 
of an election under the drainage law 
given by the police jury referred to 
a map deposited in the courthouse, 
and sufficiently set out the boun- 
daries of a drainage district as set 
out in the ordinance of the police 
jury, and the notice of the election re- 
ferred to this map, and the ballots al- 
so, the boundaries of the district to be 
created were sufficiently shown. Rich- 
ard v. Cypremort Drain. Dist., supra. 

[c] Proceeding in which uncer- 
tainty may be urged.—Any taxpayer 
of a taxing district organized for 
drainage purposes may urge the un- 
certainty in respect to its bounda- 
ries in resistance of a property tax 
or in prevention of the issuance of 
bonds. Richard v. Cypremort Drain. 
DISt LOT suas GSU wciaisn tate 

Description of boundaries: 

In notice see infra § 73. 
In pleadings see infra § 56, | 
In report of commissioners or view- 

ers see infra § 91. 

Curative acts see supra § 11. 

&6. Burt*v. Farmers’ Co-op. Irr. 
Co., 30 Ida. 752, 168 P 1078; Birming- 
ham Drainage Dist. v. Chicago, etce., 
R. Co., 274 Mo. 140, 202 SW 404. 

[a] Such question is distinct from 
that of the powers of the district aft- 
er its formation to levy assessments 
and of the constitutional limitations 
thereon. Burt v. Farmers’ Co-op. Irr, 
Con30 lidar 152.7168. P M078 

87. Myles Salt Co. v. Iberia, etc., 
Drain wyDist, 2594 Ueno 41s oon Ser 
204, 60 L. ed. 392, LRA1918H 190; 
Meyer v. Plotner, (Ind. A.) 112 NE 
901; Bernard v. Baycu Portage Drain. 
Dist., 130 La. 687, 58 S 493; State v. 
Stewart, 74 Wis. 620, 43 NW 947, 6 
LRA 394 [dist Peo. v. Parks, 58 Cal. 
624 (where the legislature had not, 
in any of the provisions of the stat- 
ute under consideration, designated 
any particular river, stream, or lo- 
cality within the state where drain- 
age was necessary, but attempted to 
delegate to the commissioners the 
power to divide up the state into 
drainage districts, according to their 
own discretion) ]. 

{a] Discretion of police jury.— 
The creation and delimitation of 
drainage districts is within the dis- 
cretion of the police jury of the par- 
ish, whose acts will not be inquired 
into except on allegations of fraud or 
manifest invasion of private rights. 
Bernard v. Bayou Portage Drain, 
Dist., 130 La. 637, 58 S 493. 

88. Lower Kings River Reclama- 
tion Dist. No. 581 v. McCullah, 124 
Calne RED Galen S Silk 

89. Burt v. Farmers’ Co-op. Irr. 
Co., 30 Ida. 752, 168 P 1078. 
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district.°° 
by the drainage commissioners.°? 


in a drainage district.?? 
[§ 16] b. Lands Benefited.®* 


90. Holt v. State, (Tex. Civ. A.) 
176 SW 743. See Los Angeles Coun- 
ty Flood Control Dist. v. Hamilton, 
(Cal.) 169 P 1028 (holding that the 
fact that the boundaries of a flood 
control district largely coincided 
with the boundaries of the county 
did not show arbitrary and accident- 
al determination of boundaries). 

[a] The Texas Const., art 3 § 52, 
expressly provides that drainage dis- 
tricts may be created out of any 
county or political subdivision of a 
county, or number of adjoining coun- 
ties, or any political subdivision of 
the state, or any defined district, now 
or hereafter to be described and de- 
fined within the state of Texas, and 
which may or may not include towns, 
villages, or municipal corporations. 
Holt v. State, (Civ. A.) 176 SW 743. 

91. Meyer v. Plotner, (Ind. A.) 
112 NE 901. 


92. Morehouse v. Elkhorn River 
ina Dist., 90 Nebr. 406, 1338 NW 
446. 

93. Cross references: 


Annexation of lands benefited see in- 
fra § 23. 

Assessment of lands benefited see in- 
fra §§ 218-219. 

Collateral attack on organization of 
district on ground of want of bene- 
fit see infra § 45. 

Review of determination as to lands 
to be included see infra § 124. 

Right of property owner whose prop- 
erty is not benefited to have dis- 
trict annulled see infra § 30. 

94. Ark.—Wilson Vv. Compton 
Bond, etc., Co., 103 Ark. 452, 146 SW 
110; Butler v. Fourche Drain. Dist., 
99 Ark. 100, 137 SW 251. 


Cal.—Reclamation Dist. No. 70 v. 
Blackmer, 159 ‘Cal. 801, 1138 P 174; 
Reclamation Dist. No. 70 v. Birks, 
159 sCale 200,118) P4170; 

Ga.—Crump v. Knox, 18 Ga. A. 437, 
89 SE 586. 


T1l—Borah Drain. Dist. v. Anken- 
brand, 260 Ill. 335, 103 NE 261; Peo. 
v. McDonald, 208 Ill. 638, 70 NE 646; 
Klinger v. Peo., 130 Ill. 509, 22 NE 
600 Laff 28 Til. A. 5751. 

Iowa.—Schafroth v. Buena Vista 
County, 181 Iowa 1223, 165 NW 341; 
Wood v. Honey Creék Drain., etc., 
Dist., 180 Iowa 159, 160 NW 342; 
Mittman v. Farmer, 162 Iowa 364, 
142 NW 991, AnnCas1915C 1, Prich- 
ard v. Woodbury County, 150 Iowa 
565, 129 NW 970; Bump v. Hardin 
County, 123 NW 1065; In re Hardin 
County Drain. Dist. No. 8, 146 Iowa 
564, 123 NW 1059; Zinser v. Buena 
Wista County, 137 Iowa 660, 114 NW 
b1. 

Kan.—Roby v. Shunganunga Drain. 
IDIStur ua, 104, 9d. P8990: 

La.—Shaw v. Bayou Terre-aux- 
Beeufs Drain. Dist. Comrs., 138 La. 
Dive muss L Ox 

Mo.—In re Mingo Drain. Dist., 267 
Mo. 268, 188 SW 611; Elsberry Drain. 
Dist. v. Harris, 267 Mo. 139, 184 SW 
89; Birmingham Drain. Dist. v. Wa- 


Hash ive COO elon aS VV Mes os gkeks ie 
mingham Drain. Dist. v. Chicago, 
etc., R. Co., 178 SW 897; Birming- 


ham Drain. Dist. v. Chicago, etc., R. 
Co., 266 Mo. 60, 178 SW 893. 

Nebr. -awnee County Drain. Dist. 
No. 1 v. Chicago, etc., R. Co., 96 Nebr. 


1, 146 NW 1055. 
Ss. C.—In re Cow Castle Drain. 
Piste. LOS, ©. 010,92 Sh L036. 


See Hudlemyer y. Dickinson, 143 
Mich. 250, 106 NW 885, 108 NW 1116 
(holding that under Comp. L. [1897] 
§ 4350, declaring that all assess- 
ments of benefits for drains shall be 
upon the principle of benefits de- 


Natural boundary lines and the topog- 
raphy of the lands must give way to the lines created 
School lands that 
have been sold under contract are properly included 
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‘ 
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rule that only land which will derive a benefit from 
the improvement. should be included in a drainage or 
reclamation district,®* but all land within a district 
as organized is conclusively presumed to be bene- 


fited, in the absence of any appeal from the order 


It is a general ! establishing the 


rived, it was error for a board of re- 
view to refuse to include in a drain- 
age district drainage lands found to 
be benefited, on the ground that other 
lands of the same parties were as- 
sessed in an amount sufficient to 
cover all benefit on lands not in- 
cluded). 

[a] It is an act of confiscation so 
to form a drainage district as to in- 
clude property not benefited. Shaw 
v. Bayou Terre-aux-Beeufs Drain. 
Dist. Comrs., 138 La. 917, 70S 910. 

{b] Nature and existence of bene- 
fit—(1) Where, owing to its location, 
the construction of a drain will not 
drain land any more or differently 
than is done by an existing swale 
or swamp and will not render the 
land more accessible or affect its 
immediate surrounding, such land is 
not benefited, although the drain may 
earry off the water, the lower land 
being subject to the natural servi- 
tude to receive the waters flowing 
from the land in question. ‘Zinser v. 
Buena Vista County, 137 Iowa 660, 
114 NW 51. (2) If the lands will 
not be benefited by the drain, or will 
be drained as well through the low- 
lands or sloughs without the drain, 
they are not benefited and cannot be 
included merely because other adja- 
cent lands are benefited. Prichard v. 
Woodbury County, 150 Iowa 565, 129 
NW 970. (38) Lands are benefited if 
the ditch drains contiguous lands of 
offensive standing water injurious 
thereto, or otherwise promotes its 
beneficial use. Brown y. Corrigan, 85 
Kan. 338, 116 P. 226. 7 (4) It is not 
necessary that land to be benefited 
by proposed drainage district shall 
itself be wet or swamp land or sub- 
ject to overflow, but only that it be 
benefited to some degree by construc- 
tion of proposed ditch or ditches. 
Butler v. Fourche Drain. Dist., 99 
Ark. 100,, 1387 SW 251; Crump, v- 
Knox, 18 Ga. A. 487, 89 SE 586. (5) 
The theory of establishing drainage 
districts is that the land of a district 
may be more effectually drained by a 
general system of improvements, and 
the mere elevation of land above the 
proposed ditch is not the sole test 
for determining whether or not such 
Jand will be benefited, since it may 
be benefited in other ways as by re- 
lieving the district of surface water. 
Bump v. Hardin County, (Iowa) 123 
NW 1065; In re Hardin County Drain. 
Dist. No. 3, 146 Iowa 564, 123 NW 
1059. (6) Drainage Act (L. [1905] p 
306 c 215) authorizes the formation 
of districts to include lands subject 
to injury and damage from overflow 
as well as lands subject to actual 
overflow. Roby v. Shunganunga 
Drain. Dist., 77 Kan. 754, 95 P 399. 
(7) The fact that hill lands included 
in a drainage district are not flooded 
nor covered by water is not ipso fac- 
to error, since such lands may be 
benefited by the drainage of the sur- 
rounding lowlands in matters of san- 
itation and ease of ingress and 
egress. In re Mingo Drain. Dist., 267 
Mo. 268, 1838 SW 611, 

[c] Extent of henefit—(1) Where 
one fourth of the land within the 
proposed district is in need of drain- 
age at all times, and about one 
tenth is subject to overflow in times 
of very high water, while the remain- 
der is subject to frequent overflows, 
the organization of a district to in- 
clude all the land is justified. Bir- 
mingham Drain. ‘Dist. v. Wabash R. 


Co., (Mo.) 178 SW 898; Birmingham 
Drain. Dist. v. Chicago, etc., R. Co., 
(Mo.) 178 SW 8:97; Birmingham 


district.°® 


Drain. Dist. v. Chicago, etce., R. Co., 
266 Mo. 60, 178 SW 8938. (2) Under 
Rev. St. (1909) § 5516, the extent to 
which a tract of land will be benefit- 
ed does not affect the propriety of 
including it in a drainage district, 
but rather the amount of/benefits to 
be assessed against it as com- 
pared with the other lands, and 
Jands are not to be excluded be- 
cause damaged by water only in high 
and unusual freshets. In re Little 
River Drain. Dist., 236 Mo. 94, 139 
SW 330. (38) A township which can- 
not be drained except by four differ- 
ent ditches cannot be formed into a 
single district under the Drainage 
Act of May 29, 1879, or that of 1885, 
since so small a portion of the lands 
would be benefited by the same work 
or system of work. Klinger v. Peo., 
130 Tll.. 509, 22 NE 600 [aff 28 Ill. 
IN, EME (4) Inclusion of tracts 
which would derive but slight ad- 
vantage from excavation of drain- 
age canal in proposed drainage dis- 
trict, would not of itself defeat or- 
ganization of district. Hall v. Polk, 
181 Iowa 828, 165 NW 119. ©° 

{d] ands in different watersheds. 
—The drainage statute does not au- 
thorize the inclusion in one district 
of lands in different watersheds, 
which canrot be drained by one sys- 
tem, and the construction, in addi- 
tion to the main ditch and its tribu- 
tary laterals, of independent sys- 
tems of drainage for lands which 
cannot be drained by the main sys- 
tem. Borah Drain. Dist. v. Anken- 
brand, 260 Ill. 335, 103 NE 261. But 
see White v. Papilion Drain. Dist., 96 
Nebr. 241, 243, 147 NW 218 (where 
the court said: “There is no express 
provision in the act prohibiting the 
incorporation of two distinct water- 
sheds in the same district. If there 
were error in that respect it might 
be corrected on appeal, but cannot be 
urged in this collateral proceeding. 
The plaintiffs by participating in the 
organization of the district are 
estopped to now urge this objec- 
tion”). 

{e] Bailroad property not to he 
included.—Leaws (1905) e 161, rela- 
tive to the organization and govern- 
ment of drainage districts, does not 
contemplate the inclusion of a rail- 
road company’s right of way, depot 
grounds, and appurtenances as a part 
of the district. Pawnee County 
Drain. Dist. No. 1 v. Chicago, etce., 
RR. Co... (96) Nebr oi), 146 = NiWee 1055. 
Barnes v. Minor, 80 Nebr. 189, 114 
NW 146. 

{f] That lands included in dis- 
trict are not benefited, or are bene- 
fited less than other lands, is not 
ground for setting aside the order 
creating the district in view of Code 
Suppl. (1907) § 1989a46, providing 
for the release of lands from a drain- 
age district which are not thereby 
benefited, and of the drainage district 
act as to assessment of benefits. 
Mittman v. Farmer, 162 Iowa 364, 142 
NW 9917 Ann@asici5e 1 

[g] Discretion of hoard.—Where a 
drainage district, which does not in- 
clude the entire watershed, is formed, 
the fixing of the boundaries of the 
district at the point where the bene- 
fits were tangible is, within the legis- 
lative discretion of the board, based 
upon the report of the engineer. 
Mittman v. Farmer, 162 Iowa 364, 142 
NW 991, AnnCasi1915C 1. 

95. Cal.—Reclamation Dist. No. 70 
v. Blackmer, 159 Cal. 801. 113 P 174; 
Reclamation Dist. No. 70 v. Birks, 159 
Cal. 238,, 118° P °170:" Reclamation 


Under a statute pro- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 
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viding for the organization of a district where the | be done,* and where a district is so formed within 


improvement will be of special benefit to the ma- 
jority of the land, the inclusion in the district of 
lands other than those which will be specially bene- 
fited is of course authorized.°® The fact that land 
which would be benefited is not included in the dis- 
trict is no objection to the validity of the organiza- 
tion,®? although there is authority to the con- 
trary.°7” 

Lands not described in petition. The commis- 
sioners have power to include land benefited, but not 
described in the petition, and to exclude land not 
benefited, although described in the petition.®® 

[§ 17] ec. Lands Situated in Another District.®® 
A drainage district may be coextensive with, or em- 
brace lands included in, an existing district,t and 
the questions as to the public utility of the second 
district and whether the landowners will be bene- 
fited thereby are questions of fact for the determina- 
tion of the court.2 In Illinois, under the Levee 
Act, it has been held that a drainage district cannot 
be legally organized, in whole or in part, out of ter- 
ritory of another legally organized district,? but 
the Farm Drainage Act expressly authorizes this to 


the boundaries of another district, each has exclusive 
jurisdiction of its own drains.° The legislature may 
authorize the organization of a sanitary district to 
include drainage districts already organized, and 
compel the sanitary district to take and pay for the 
drains within its territory, or compel the drainage 
districts to surrender such drains to the sanitary 
district.6 Where the boundaries of a drainage dis- 
trict, organized under a statute which permitted the 
inclusion of lands in existing districts, included those 
lands of an existing district which lay outside the 
limits of a city, but not those within the limits, the 
fact that the lands within the city were benefited is 
not.ground for setting aside the organization of the 
district;7 nor will the fact that those lands are not 
included be a ground for excluding the other lands 
in the existing districts from the new district. 

[§ 18] d. Lands Situated in a City or: Village.® 
A drainage district may be organized so as to in- 
clude within its limits territory of an incorporated 
city or village.?° 

[§ 19] e. Districts Extending into Two or More 
Counties. The legislature has power to provide for 


, 899, 105 P 


Dist. No. uy v. Sherman, 11 Cal. A. 
NE 

Iowa.—Harker v. Greene County, 
163 NW 236; Chicago, ete., R. Co. v. 
Hamilton County, 162 NW 868; Wood 
v. Honey Creek Drain., etc., Dist., 180 
Towa 159, 160 NW 342; Mayne v. 
Pottawattamie County, 178 Iowa 783, 
160 NW 345; Chicago, ete., R.-Co. v. 
Wright County Drain. Dist. No. 43, 
154 NW 888; Haitz v. Wcodbury, etc., 
Counties, 167 Iowa 194, 149 NW 95; 
Kelley v. Greene County Drain. Dist., 
158 Iowa 735, 138 NW 841; Zinser 
v. Buena Vista County, 137 Iowa 660, 
114 NW, 51. 

Ky.—Williams v. Wedding, 165 Ky. 
361, 176 SW 1176. 

La.—De Gravelle v. Iberia, ete., 
Drain Dist, 104 dua si0dy 2OS oe. 

Mo.—Barnes v. Missouri Valley 
Constr. Co., 257 Mo. 175, 165 SW 723, 
AnnCas1915C 34. 

N. C.—Townsend v. Back Swamp 
Drain, Dist, 174. IN.-C. 5556, 94 SH 
104; Banks v. Lane, 170 N. C. 14, 86 


SE 7138. 

Wis.—Ward v. Babcock, 162 Wis. 
539, 156 NW 1007. 

And see Whedon vy. Wells, 95 Nebr. 
517, 145 NW 1007 (holding that the 
vote of the electors creating a sani- 
tary district concludes the taxpayers 
Beale therein upon the question 
of benefits to be derived from the 
construction of the improvements for 
which it was organized). 

Collateral attack on organization of 
district generally see infra § 45. 

96. Burt v. Farmers’ Co-op. Irr. 
Co.; 30.1da..752, 168 P 1078; Northern 
Pac. R. Co. v. Pierce County, 5 
Wash. 12, 97 P 1099, 23 LRANS 286. 
And see Myles Salt Co. v. Iberia, etc., 
Drain. Dist. Comrs., 134 La. 908, 64 S 
825 (holding that a property owner 
whose property has been included 
within the drainage district cannot, 
in the absence of fraud, sue to set 
aside the district merely because his 
property will not be benefited). 

[a] In determination of question 
of special benefit to the majority of 
the land included, the court may con- 
sider the responsibility of highlands 
to lowlands by reason of seepage vey 
saturation by irrigation. Burt 
Farmers’ Co-op. Irr, Co., 30 Ida. 752, 
168 P 1078. 

97. Birmingham Drain. Dist. v. 
Wabash R. Co., (Mo.) 178 SW 898; 
Birmingham Drain. Dist. v. Chicago, 
etc., R. Co., (Mo.) 178 SW 897; Bir- 
mingham Drain. Dist. v. Chicago, ete., 
R. Co., 266 Mo. 60, 178 SW 893. 

[a] ’ Tlustration—A drainage dis- 


“trict need not include the entire line 


of a railroad along the river, and the 


“Lewis v. Drainage Comrs., 


fact that parts of the line outside 
of the district will be left unproteet- 
ed is not available as an objection to 
the ineorpcration of a district to in- 
elude a part of the land. Birming- 
ham Drain. D¢st. v. Wabash R. Co., 
(Mo.) 178 SW _ 898; Birmingham 
MAIN Ist Vee Coicaron, 6tey wiky, OO 
(Mo.) 178 SW_ 897; Birmingham 
Drain. Dist, v.' Chicago,. ete:, R. Co., 
266 Mo, 60, 178 SW 893. 

9714. Wood v. Honey Creek Drain., 
ete., Dist., 180 Iowa 159, 160 NW 342 
(holding that the supervisors can es- 
tablish a drainage district only when 
satisfied that it contains all the land 
which will be benefited and no land 
which will not be benefited by the 


improvement). 
98. Barnes v. Divernon Drain. 
Comrs:, 123° Dll UAs=621" [afi 221) Di. 


627, 77 NE 1124]; Mackay v., Hancock 
County, 137 Iowa 88, 114 NW 552. 
But see Coyle v. Kay County, 38 Okl. 
370, 1382 P 1113 (holding that com- 
missioners have no authority to in- 
clude in drainage district land not 
contained within the area described 
in petition, and their proposed action 
in annexing land may be enjoined). 

99. Annexation of lands lying in 
another district see infra § 23. 

1. Ark.—Keystone Drain, Dist. v. 
Drainage Dist. No. 16, 121. Ark. 18, 
180 SW 215; Wilson v. Compton Bond, 
ete., Co., 103 Ark. 452, 146 SW 110. 

Iowa.—Mittman v. Farmer, 162 
Towa 364, 142 NW 991, AnnCas1915C 
1; Herron vy. Greene County Drain. 
Dist. No. 60, 1388 NW 846; Kelley v. 
Greene County Drain. Dist. No. 60, 
158 Iowa 735, 188 NW 841; Prichard 
v. Woodbury County, 150 Iowa 565, 
129 NW 970. 

Mo.—Sibbett v. Steele, 240 Mo. 85, 
144 SW 439; In re Little River Drain. 
Dist., 236 Mo. 94, 139 NW 330; State 
v. Bugg, 224 Mo. 537, 128 SW 827. 

Nebr.—State v. Fuller, 83 Nebr. 
784, 120 NW 465. 

N. C.—Washington County Drain. 
Comrs. Dist. No. 4 v. Hastern Home, 
ete., Assoc., 165 N. C. 697, 81 SE 947, 
AnnCasi1915C 40. 

[a] Commissioners of another dis- 
trict are not empowered to remon- 
strate against the inclusion in a 
newly established district of lands 
included in their district. Keystone 
Drain. Dist. v. Drainage Dist. No. 16, 
121 Ark. 13, 180 SW 215, 

2. State v. Bugg, 224 Mo. 5387, 123 
SW 827. 

3. Union Drain. Dist. No. 3 v. Ull- 
rich, 273 Ill. 165, 112 NE 456; Peo. v. 
Baldridge, 257 Ill. 190, 108 NE 49; 
Peo. v. Lease, 248 Ill. 187, 93 NE 783; 
Dist. No. 


1 LOE Are br0s 

[a] Reason for rule.—A _ district 
organized under the Levee Act (Hurd 
Rev. St. ¢ 42) §$ 2, 9, and one organ- 
ized under the Farm Drainage Act 
(Hurd. Rev. St. [1908] ¢ 42) §§ 75- 
153, are quasi corporations, and both 
are organized for the same purpose, 
and it is inconsistent for two such 
corporations to occupy the same ter- 
ritory at the same time for the same 


EGurpose. Peo. v. Crews, 245 Ill. 318, 
92 NE 245. 
[b] Mere acquiescence in organi- 


zation of new district within limits 
of old one does not create an estop- 


pel. Sny Island Levee Drain. Dist. v. 
Boyde levee sete. Dist... 2 ov Mleooae 
113, NE 85. 


4 Lewis v. Drainage Comrs. Dist. 
Now i V6), Tie VASE5 70: 

5. Lewis v. Drainage Comrs. Dist. 
Nomi lols Tie An ib Oe 

6. Pee. v. Bowman, 247 Ill. 276, 93 
NE 244, 

7. Mittman 'V. Farmer, 162 Iowa 
364, 142 NW 991, AnnCas1915C 1. 

8. Mittman v. Farmer, 162 Iowa 
364, 142 NW 991, AnnCas1915C 1. 

9. Annexation of lands in village 
see infra § 23. F 

10. Ark.—Butler v. Fourche Drain. 
Dist I VArke LOOmets Ti ASiWaneoue 

Cal.—Pixley v. Saunders, 168 Cal. 
152, 141 P 815; Van de Water v. Prid- 
ham, 33 Cal. A. 252, 164 P 1186. See 
Los Angeles County Flood Control 
Dist. v. Hamilton, 169 P 1028 (hold- 
ing chat the fact that the statute cre- 
ating the Los Angeles county flood 
control district excepted lands with- 
in municipalities from its operations 
if the city so desired did not affect 
the valdity of the act). 

Ill.—Peo. v. Crews, 245 Ill. 318, 92 
NE 245; Peo. v. Munroe, 227 Ill. 604, 
81 NE 704; Joliet v. Spring Creek 
Drain. Dist., 222 Ill. 441, 78 NE 836; 
Peo. v. Nibbe, UD ORL, (269 3a Ni Bie lec 
Wilson v. Chicago Sanitary Dist., 133 
Ill. 443, 27 NE 203. 

Kan. ——Roby v. Shunganunga Drain. 
Dist .7 Kan (b 495" P 390, yy 

La.—Bernard y. Bayou Portage 
Drain. Dist., 180 La. 637, 58 S 493 
(holding that a municipal corpora- 
tion not under the dominion of Acts 
[1898] No. 136, may so amend its 
charter as to authorize the police 
jury of the parish to include its ter- 
ritory in a drainage district). But 
see Parker v. Monroe, 128 La. 951, 
55 S 587 (holding that the city of 
Munroe, being exempt by its charter 
from the jurisdiction of the police 
jury of the parish, is within its rights 
in declining to be included in a drain- 


age district attempted to be created 
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the creation of a drainage district which shall in- 
elude contiguous lands in two or more counties.'? 
But such district cannot be established where there 
are no lands in one of the counties which will be 
benefited.” 

[§ 20] f. Subdistricts.1* In some jurisdictions 
the drainage commissioners are authorized to or- 
ganize a subdistrict within an existing district,'* 
as where an owner of land in a district, which is sep- 
arated from the ditch by the lands of others, desires 
to drain his land into the ditch,’® or where there 
are lands within a district which are in need of 
more minute or complete drainage.1® A statute au- 
thorizing such subdistricts does not apply to pro- 
ceedings in which a petition for additional drainage 
was filed prior to its enactment.1’ No lands except 
those of the petitioners for such additional work, 
and those over which the proposed drains are sought 
to be constructed, may be included in a subdistrict 
unless the application for the subdistrict is made by 
a specified percentage of the landowners.*® <A ditch 
may be extended without organizing a subdistrict.’ 
Where the commissioners of a subdistrict have 
abandoned it, and it has been dissolved by the court, 
by that body). 


{a] Where a city has not organ- 
ized territory into a drainage district 
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| with the main ditch or its branches.?* 


v. White, 264 Ill. 
168, 106 NE 183; Bainum v. Randolph 
Drain, -DistiwiNo: 2h, i250 eLlL: 


109 NE 278; Peo. 


[§§ 19-21 


a new subdistrict may be organized including the 
same lands.?° 

Proceedings for organization. Upon the filing of 
an application for a subdistrict it is the duty of the 
commissioners to examine the lands, file a report 
with the clerk of the county court, and give notice 
of the hearing on their application for confirmation 
of the report.24— On the hearing the court may ex- 
punge names improperly or fraudulently attached to 
the application, or, in its discretion, permit land- 
owners to withdraw their names,?* and on appeal 
such action will, in the absence of any showing to 
the contrary, be presumed proper.”* 

[§ 21] g. Districts by User. Under a statute 
providing for the establishment of a drainage dis- 
trict where two or more adjoining landowners, re- 
quiring a system of combined drainage, have by 
voluntary action constructed ditches which form a 
continuous line, or line and branches, and needed 
repairs and improvements are not made by voluntary 
agreement, only such lands ean be included in the 
district, sought to be organized as a district by 
user, as owners therein have voluntarily connected 
Under such 
Dist. v. Dewell, 256 Ill. 126, 99 NH 


926; Dewell v. Sny Island Levee 


486, 100 | Drain. Dist., 232 Ill. 215, 83 NE 811; 


(1) such territory may be included in 
a district organized under the Farm 
Drainage Act (Hurd Rey. St. [1908] 
ec 42) §§ 75-153, or Levee Act (Hurd 
Rev. St. [1908] c 42) §§ 1-74b, cities 
and villages being incorporated for 
governmental purposes, their power 
to organize drainage districts being 
purely incidental. Peo. v. Crews, 245 
Ill, 318, 92 NE 245. (2) The Drain- 
age Act of May 29, 1879, considered 
in view of §§ 2, 4 (Hurd Rev. St. 
[1905] ec 42), and subsequent sec- 
tions, authorizes the organization of 
a drainage district including a part 
of a city organized under the City 
and Village Act of 1872 (Hurd Rev. 
St. [1905] e 24), possessing author- 
ity over the subject of drainage with- 
in its territory, where the city has 
not organized the territory included 
in the drainage district under any 
act for drainage purposes, and has 
not improved the water course there- 
in. Joliet v. Spring Creek Drain. 
Dist., 222 Ill. 441, 78 NE .836. 

11. Ark.—Grassy Slough Drain. 
Dist. v. National ‘Box Co., 111 Ark. 
144, 163 SW 512; Reasley v. Gravette, 
86 Ark..115, 110 SW 1053. 

Iowa.—Schumaker vy. Edgington, 
152 Iowa 596, 132 NW 966. 

Mo.—In re Big Lake Drain. Dist. 
265 Mo. 450, 178 SW 110. 

Nebr.—State v. Fuller, 83 Nebr. 
784, 120 NW 495 (rolding that Cob- 
bey St. Annot. [1907] §§ 5598-5628 
[Gen. L. (1907) p 474-c¢ 153], which 
authorizes the commissioners of one 
county, on petition, to establish the 
boundaries of a drainage district so 
as to include land in an adjoining 
county is valid). 

Tenn.—In re Forked Deer Drain 
Dist., 1388 Tenn. 684, 182 SW 237. 

12. Beasley v. Gravette, 86 Ark. 
846, 110 SW 1053 (under Kirby Dig. 
§ 1438). And see Low v. Black Ba- 
you Drain. Dist., 107 Miss. 583, 65 S 
643 (holding that under L. [1912] 
ec 195, a chancery court has no power 
to create a drainage district which 
will contain land situated only in one 
county, except the banks of and land 
under a lake and bayou in another 
county where such banks and land 
will not be benefited, although they 
may be utilized as outlets and so ac- 
quired as provided for in § 21). 

13. Liability to assessment see in- 


€£$ 82 2h05 
268 Ill. 470, 


14. Peo. v. Bentley, 


NE 987; Peo. v. Wilder, 257 Ill. 304, 
100 NEO 932; Sny Island Levee Drain. 
Dist. v. Dewell, 256 Ill. 126, 99 NE 
926; Dewell v. Sny Island Levee 
Drain, Dist., 232 Ill. 215, 88 NE 811; 
Soran v. Union Drain. Dist., 215 Ill. 
212, 74 NH 129; Peo. v. Scott, 132 I11. 
427, 23 NE 1119; Peo. v. Swigert, 130 
Ill. 608, 22 NE 787; Bird v. Harrison 
County, 154 Iowa 692, 135 NW 581; 
Jefferson, etc., Drain. Dist. v. Whit- 
ney-Central Trust, etc., Bank, 141 La. 
843, 75 S 743; St. Charles Municipal 
Drain, Dist) wv Cousin, 130) wa. sels 
57 S 992 (holding that the constitu- 
tion and statute provide for the es- 
tablishment of subdrainage districts 
and make them autonomous, not to 
be confused with the affairs of the 
drainage district). 

{a] A subdistrict is not an inde- 
pendent municipality, but only a part 
of the main district, the corporate 
authorities of which act for the sub- 
district. Koeller v. Salisbury, 276 Ill. 
230, 114 NE 597; Sny Island Levee 
Drain. Dist. v. Boyd Levee, etc., Dist., 
ZS Lie bso., La INE Spe 

[b] That no main drains or ditch- 
es have been constructed will not 
prevent the organization of a sub-dis- 
trict. Kohl v. Chouteau Island Drain., 
etc., Dist., 283 Ill. 69, 118 NE 999. 

15. Bird v. Harrison County, 154 
pea 692, 185 NW 581. 

a 
nexed territory.—Code Suppl. (1907) 
§ 1989a23, relative to the organization 
of subdrainage districts, is as appli- 
cable to annexed territory as to lands 
originally included in the district. 
Bird v. Harrison County, 154 Iowa 
692, 185 NW 581. 

[b] Subdistricts subject to juris- 
diction of joint boards.—Under Code 
Suppl. (1907) § 1989a54, as added by 
Acts 33d Gen. Assembly ec 118 § 22, 


where a drainage district was estab-. 


lished by the joint boards of two 
counties, a subdistrict organized 
within the joint district was subject 
to the jurisdiction of the joint boards, 
although all the lands included in 
the subdistricts were wholly within 
one county. Bird v. Harrison Coun- 
ty, 154 Iowa 692, 135 NW 581. 

16. Peo. v. Bentley, 268 Ill. 470, 
109 NE 289; Peo. v. Giles, 268 Ill. 406, 
109 NE 273; Peo. v. White, 264 fll. 
168,106 NE 183; Bainum v. Randolph 
Drain Dist ENon len 2bae Wile 4865 e00 
NE 987; Peo. v. Wilder, 257 Ill. 304, 


109 NE 289; Peo. v. Giles, 268 Ill. 406, '100 NE 932; Sny Island Levee Drain. 


Applicability of statute to an- 


Soran v. Union Drain. Dist. No. 1, 
215 Ill. 212, 74 NE 129; Peo. v. Scott, 
132 Ill. 427, 23 NE 1119; Peo. v. Swi- 
gert, 130 Ill. 608, 22 NE 787. 

{a] The conditions upon which 
commissioners may form subdistricts 
under the Farm Drainage Act (L. 
[1885] p 91) § 48, as amended by L. 
(1901) p 147 § 1, are that certain 
area shall have one or more lateral 
drains or proposed drains independ- 
ent of each other except as to the 
main drain or outlet, and that such 
lateral drains do or will drain sep- 
arate areas within district. Peo. v. 
Wilder, 257 Ill. 304, 100 NE 932. 

[b] The commissioners need not 
organize the whole district into sub- 
districts, but may organize one or 
more. Peo. v. Giles, 268 Ill. 406, 109 
NE 273. 

[ec] An explanatory note on a 
drainage district plat referring to a 
“proposed” subdistrict is insufficient: 
to show an existing subdistrict. Bai- 
num v. Randolph Drain. Dist. No. 1, 
257 Ill. 486, 100 NE 987. 

{d] Subdistricts in two townships. 
—A subdrainage district, organized 
under Farm Drainage Act § 43, by 
the commissioners of a special dis- 
trict, is not a union district, nor sub- 
ject to § 48, applying to union dis- 
tricts, although situated in two 
townships. Peo. v. Bentley, 268 Til. 
470, 109 NE 289. 

[e] The commissioners of special 
drainage districts may form subdis- 
tricts therein. Peo. v. Swigert, 130 
111. 608, 22 NE 787. 

17. Soran v. Union Drain. Dist. 
No. 1, 215 Ill. 212, 74 NR 129. 

18. Sny Island Levee Drain. Dist. 
v. Dewell, 256 Ill. 126, 99 NH 926 
(construing amendment of Levee Act 
[1909] § 59); Dewell v. Sny Island 
Levee Drain. Dist., 232 Ill. 215, 83 
NE 811 (holding Hurd Rey. St. [1905] 
ec 42 § 59 constitutional). 

19. Peo. v. Sullivan, 238 Ill. 386, 
87 NE 306. 

20. Sny Jsland’ Levee Drain. Dist. 
v. Dewell. 256 Ill. 126, 99 NE 926. 

21. Sny Island Levee Drain. Dist. 
v. Dewell, 256 Ill. 126, 99 NE 926; 
Dewell v. Sny Island Levee Drain. 
Dist., 232 Ill. 215, 83 NE 814. ; 

22. Sny Island Levee Drain. Dist. 
v. Dewell, 256 Ill. 126, 99 NE 926. 

23. Sny Island Levee Drain. Dist. 
v. Dewell, 256 Ill. 126, 99 NE 926. 

24. Peo. v. Strandstra, 238 Ill. 341, 
87 NE 286. re 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 21-23] 


7 


% 


statute the commissioners of highways of a town 
have no jurisdiction to organize a drainage district 
including lands in more than one town.?> 
which, with other lands, required a system of com- 
bined drainage, and which were drained into a ditch 
constructed by voluntary agreement, both before and 
after certain improvements were made in the ditch, 
are properly included, although the owners thereof 
have contributed nothing toward such improve- 
ments,?° and the validity of the organization is not 
affected by the fact that certain lands, the owners of 
which had contributed toward the previous 1mprove- 
ment of the ditch, were not included in the district 
The drainage commissioners may 
include in the district lands not described in the 
petition and may exclude lands described there- | 


when organized.” 


inZ* 


Statutory requirements as to es- 
tablishment of districts by user see 
supra § 13. 

25. Peo. v. Schafer, 228 Ill. 17, 81 
NE 785; McDonald v. Peo., 214 Ill. 
83, 73 NE 444; Peo. v. McDonald, 208 
Ill. 638, 70 NE 646. 

26. Peo. v. Magruder, 237 Ill. 340, 
86 NE 615. 

27. Peo. v. Magruder, 237 Ill. 340, 
86 NE 615. 

28. Barnes v. Divernon Drain. 
Comrs., 221 Ill. 627, 77 NE 1124. 

29. Improvement, extension, or en- 
largement of drain see infra §§ 189, 
190. : 

30. Mudd v. St. Francis Drain. 
Dist., 117 Ark. 30, 173 SW 825; Lain- 
hart v. Catts, (Fla.) 75 S 47; Judge 
v. Bergman, 258 Il]. 246, 101 NE 574; 
Faithorn v. Thompson, 242 Ill. 508, 
90 NE 3038; Chicago.v. Cicero, 210 
L290: ele NE 3569 Seo. var Soune: 
America Drain. Comrs., 143 Ill. 417, 
32 NE 688. 

31. Ark.—Wilson Vv. Compton 
Bond, ete., Co., 103 Ark. 452, 146 SW 
110. 

Cal.—Inglin v. Snider, 163 Cal. 747, 

127 P 60; Peo. v. Parvin, 2 Cal. Un- 
rep. Gas. 788, 14 P 783. 
_ Ill.—Freesen v. Scott County 
Drain., ete., Dist. 283 Tll. 536, 119 NH 
625; Hull v. Sangamon River Drain. 
Dist.7 219 D1, 454,276 NE 701: Trigger 
vy. Lyman, ete, Tp. Drain. Dist. No. 
1193: Tl9230,) CUR NEY Pi4s Peo. (ve 
Young America Drain. Comrs., 143 
Tll. 417, 32 NE 688; Peo. v. Cooper, 
139 Ill. 461, 29 NE 872; Elmore v. 
Drainage Comrs., 135 Ill. 269, 25 NE 
1010, 25 AmSR 363; Mason, etc., Spe- 
cial Drain. Dist. v. Griffin, 14 Ill. 330, 
25 NE 995; Reynolds v. Milk Grove 
Special Drain. Dist., 134 Ill. 268, 25 
NE 516; Gauen v.. Moredock, etc., 
Drain, Dist. No. 1, 131 Ill. 446, 23 NE 
633; Scott v. Peo., 120 Ill. 129, 11 NH 
408; Streuter v. Willow Creek Drain. 
Dist. “72; AL 561; Davenport Vv: 
Mason County Drain. Dist., 25 Ill. A. 
92; Doyle v. Baughman, 24 Ill. A. 614; 
Lees v. Kane County Drain. Comrs., 
24 Tll. A. 487 [aff 125 Ill. 47, 16 NE 
915]. But see Peo. v. Union Drain. 
Dist. No. 1, 165 Ill. 156, 46 NE 261 
(holding that, where a farm drainage 
district has been legally organized, 
the commissioners have no power to 
change its boundaries except by a 
dissolution under 3 Starr & C, St. An- 
not. p 458 § 47%, relating to the dis- 
solution of drainage districts, and 
holding further that an order by the 
drainage commissioners rescinding a 
prior invalid order, limiting the ex- 
tent of a district duly organized was 
not illegal, as an extension of the 
boundaries of the district). 

Jowa.—Bird v. Harrison County, 
.154 Iowa 692, 135 NW 581. 

Mich.—Murphy v. Dobben, 137 
Mich. 565; 100 NW 891. 

Mo.—State v. Young, 255 Mo. 627, 
164 SW 579; Squaw Creek Drain, Dist. 
No, 1 v. Turney, 235 Mo. 80, 1388 SW 


12: 
Nebr.—State v. Fuller, 83 Nebr. 
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Lands - 


sonal interest.®2 


or drain within 


784, 120 NW 495. 

[a] Construction and applicabil- 
ity of statutes.—Code Suppl. (1907) § 
1989a54, as added by Acts 33rd As- 
sembly c 118 § 22, providing for the 
annexation of lands after the es- 
tablishment of a drainage district, 
contemplates addition to territory not 
only after the original establishment 
of the district but after the improve- 
ment has been made, and applies to a 
case where the improvement is suf- 
ficent to drain not only the land orig- 
inally intended, but also the lands 
proposed to be annexed, while Code 
Suppl. (1907) 1989a25, reiating to the 
establishment of new drainage dis- 
tricts, has reference to cases where 
the established improvement has 
proved insufficient to drain all the 
lands necessarily tributaries thereto, 
and does not conflict with the former 
section. Bird v. Harrison County, 
154 Iowa 692, 135 NW 581. i 

[b] Retroactive operation of stat- 
ute.—Pol. Code § 3481, providing that 
the requisite number of owners of 
lands within any reclamation or 
swamp land district and in which the 
lands have not been reclaimed may 
have such body of lands set off from 
such district, does not repeal the 
prior laws or effect the assessment 
proceedings thereunder but applies 
to all future cases whether the exist- 
ing district was organized under the 
code or not. Peo. v. Parvin, 2 Cal. 
Unrep. Cas. 788, 14 P 783. 

{c] Purpose of annexation.—(1) A 
drainage cannot annex lands of ob- 
jecting owners for the purpose of 
private profit realized from the recla- 
mation of other lands annexed. Hls- 
berry Drain. Dist. v. Harris, 267 Mo. 
139, 184 SW 89. (2) The interest of 
a district engineer in sales of land 
recommended to be annexed may be 
considered in determining whether 
the motive for annexation was to fur- 
ther a public or private purpcse. Els- 
berry Drain. Dist. v. Harris, supra. 

{d] Inclusion of part of lands 


-penefited.—Under 2 Starr & C. St. 


Annot. (1896) p 1506 c 42 par 40, au- 
thorizing commissioners for the or- 
ganization of a drainage district to 
altsr the boundaries of the district 
by extending or contracting them so 
as to include lands which will be 
bénefited and exclude lands that will 
not be benefited, provided the alter- 
ation shall not so enlarge or contract 
the district that the petitioners will 
cease to constitute a majority of the 
Jandowners, or to represent one third 
of the affected area, it was not error 
for the commissioners to enlarge 
the proposed district by including a 
part only of the lands that would be 
benefited, where its enlargement so 
as to include all such lands would 
result in the petitioners no longer 
constituting a majority of adult land- 
owers representing one third of the 
affected area. Hull v. Sangamon Riv- 
er Drain. Dist., 219 Ill. 454, 76 NE 
701. 


[e] A board of review appointed 


[19 Cude|e 624 
[§ 22] 5. Alteration of Districts—a. Annexa- 
tion or Exclusion of Lands Generally.?® ‘The legis- 


lature may alter the boundaries of a drainage dis- 
trict so as to exclude or annex lands,*° and it may 
confer such power upon drainage commissioners or 
other local authorities.*+ 
missioner acting in a proceeding to enlarge a drain- 
age district is a landowner and resident in the dis- 
trict does not disqualify him on the ground of per- 


The mere fact that a com- 


[§ 23] b. Annexation of Lands Benefited or 
Voluntarily Connected with Drain.?* 
statute provides that owners of land lying outside a 
district as organized shall be deemed to have yolun- 
tarily made application to have their lands ineluded 
therein, where they make connection with any ditch 


In Illinois the 


the district,?* or where their land 


by the judge of probate on appeal 
from the apportionment of the drain 
commissioner has power to add lands 
to the assessment district laid out by 
the commissioner. Murphy v. Dob- 
ben, 137 Mich. 565, 100 NW 891. 

[f] Special drainage districts or- 
ganized under the Illinois statutes 
may be enlarged the same as other 
districts. Davenport v. Mason Coun- 
ty Drain] Dist...25 Lily Aes 92. 

{g] Prior adjudication.—(1) An 
order of a county court establishing 
a drainage district and fixing its 
boundaries is a final adjudication as 
to all the lands mentioned in the pe- 
tition on which the order is granted, 
but does not bar future proceedings 
to add to such district other lands 
not included in the original petition. 
Streuter v. Willow Creek Drain. Dist., 
72 Ill. A. 561. (2) The exclusion of 
lands from a district at the instance 
of the owner is not a bar to the in- 
clusion of such lands by subsequent 
extension of the boundaries of the 
original district. Squaw Creek Drain. 
Dist. No. 1 v. Turney, 235 Mo. 80, 138 
SW 12. See infra § 119. 

{h] Detachment of land from dis- 
trict.—(1) Under Pol. Code 8§§ 3446, 
3449, 3481, the board of supervisors 
creating a reclamation district may 
in their discretion refuse to take land 
therefrom to create a new district, 
where the proposed exclusion will in- 
crease the cost of reclamation, or 
will make the work of protection of 
the lands less effective. Inglin v. 
Snider, 163 Cal. 747, 127 P60.) (2) 
The word “reclamation” in Pol. Code 
§ 3481, providing that owners desir- 
ing to have their lands set off from 
a reclamation district must show 
that the land sought to be excluded 
is capable of an independent recla- 
mation, means practical protection 
from. probable dangers, and not abso- 
lute protection from all dangers. In- 
glin v. Snider, supra. (3) Pol. Code 
§ 3481, providing for the segregation 
of reclamation districts, does not au- 
thorize the setting apart of a new 
and independent district within the 
limits of a district organized prior 
to the adoption of the political code 
and which has not reorganized under 
such code. Peo, vy. Parvin, 74 Cal. 
549, 16 P 490. 

82. Peo. v. Cooper, 139 Ill. 461, 29 
NE! 8725, Scott v. Peo., 120) TK 129, 12 
NE 408. 

Eligibility of drainage commission- 
ers generally see infra § 33. é 

33. Right of district to connect 
with drains of another district see 
infra § 195. 

34 Peo. v. Dick, 276 Ill. 516, 114 
NE 1008; Peo. v. Swearingen, 273 Ill. 
630, 113 NE 166; Inlet Swamp Drain. 
Dist.” VecCOOper 26 sllln Ua,nolle NB 
93: Inlet Swamp Drain. Dist. v. 
Gleim, 272 Ill. 551, 112 NE 291; Peo. 
v. Barber, 265 Ill. 316, 106 NE 798; 
Gar Creek Drain, Dist. v. Wagner, 
256 Ill. 338, 100 NE 190; Broadwell 
Special Drain. Dist. No. 1 v. Law- 
rence, 231 Ill. 86, 88 NE 104; Shanley 


622 [19¢€.J.] 
will be benefited by the work of such district.8° Un- 
der this statute it has been held that there need not 
be both a benefit and connection, but that either in 
itself is sufficient.?® And lands so connected or bene- 
fited may be attached, although they are situated in 
another drainage district.*7 But it is not permis- 
sible to organize a small body of land as a nucleus 
and then expand it to its intended dimensions by 
adding other lands against the protest of the own- 
ers of the land so added.** Nor can a landowner 
by connecting with the district drain a ditch from 
his drain, which carries water coming from the lands 
of others who have done nothing to connect their 
drains with the district, subject the lands of such 
other owners to inclusion in the district.2° A con- 
tract by drainage commissioners not to include in 
the district lands of persons who have made con- 
nection with the district drains is illegal.#° Land- 
owners who have voluntarily applied to be included 
within a district, by connecting drains on their lands 
with those of the district, cannot afterward assert 


Vv. Peo., 225 Tl. 579, 830. NE. 277; Peo. 
v. Lyman, etc., Tp. Drain. Dist. No. 5, 
191, Tl). 623; 61. NE 381; Peo. v. Bug 
River Special Drain. Dist., 189 Ill. 55 
59 NE 605; Peo. v. Wild Cat Drain. 


83 NE 104. 


such connection, 


Dist, UST LTT, 04 NE 9285 Peos v. an enlargement 
Draindge Dist. No. 3, 1255 Ill. 45, 39 
NE 613; Martinton Tp. Drain. Dist. | necting 


No. 3 v., Peo., 147 Ill. 404, 35 NE 238; |} of such 
Peo. v. Young America Drain. Comrs., 
143 Ill. 417, 32 NE 688; Lake Fork | Il. 
Special Drain. Dist. v. Peo., 138 Ill. {d] 
87, 27 NE 857; Dayton v. Douglas 
County-.Drain. Comrs., 128 Ill. 271, 21 
NE 198 [aff-29 Ill. A. 31}; Lawrence 
v. Broadwell Spec. Drain. Dist., 134 


Tll. A. 590 [aff 231 Ill. 86, 883 NE 104]; the premises, 
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Dist. No. 1 v. Lawrence, 231 Ill. 86, 


{c] Enlargement of drain.—Where 
: on account of the 
increase in volume of water, requires 


drains, then the landowners so con- 
are required to pay the cost 
enlargement. 
Douglas Courty Drain. Comrs., 
271, 21 NE 198 [aft 29 Til. AY 3a]. 
Overtaxing 
side owner could not divert into such 
drains the drainage of large tracts 
of land belonging to other outside 
owners, who were taking no steps in 
and who would thus 


[§§ 23-25 


i ’ 


that their lands were not benefited.4! A district may 
not be enlarged by annexing streets and alleys of an 
adjacent village, although the village has connected 
its drains with the district drains.‘ 

[§ 24] c. Proceedings for Alteration **—(1) 
Jurisdiction. Jurisdiction of proceedings for the 
annexation of land to a drainage district is in the 
court in.which the district was originally organ- 
ized, although the land sought to be annexed lies in 
another county.44 Where two courts have concur- 
rent jurisdiction, the general rule that the court first 
acquiring jurisdiction will retain it to the exclusion 
of the other 4® applies'to proceedings for the an- 
nexation of land to a drainage district.*® Proceed- 
ings under the Illinois statute for the annexation of 
land benefited, or which the owners have connected 
with the district ditch, may be taken in the county 
court or before a justice of the peace.** 

[§ 25] (2) Notice. Where the statute author- 
izes drainage commissioners to enlarge their dis- 
tricts on petition of landowners, but does not pro- 


Conner, 121 Ill. A. 450. (2) ‘‘The very 
object of the ‘Levee and Drainage 
Act’ is to reclaim lands from over- 
flow, whether it comes from the nat- 
ural lay of the land, or whether it is 
produced by back-water. If the 
work of the district protects the 
lands of appellants from _ overflow, 
then they are benefited.” Streuter v. 
Willow Creek Drain. Dist., 72 Dll: A. 
561, 566. 

out- [b] The benefit must be to the 
land as a whole, and the fact that 
some part of it is benefited does not 
justify its annexation. Perdue v. 
Ford County Big Four Drain. Dist., 
117 Tl. A. 600. 


of the existing 


Dayton v. 
128 


drain.—An 


Allman v. Lumsden, 55 Ill. A. ZA [att 
AO ELS 29s 42, NE 977: 

{a] What constitutes connection. 
—(1) In order to establish that an 
outlying tract of land has been con- 
nected with a district drainage ditch, 
it is necessary to show that an artifi- 
cial ditch has been constructed lead- 
ing from the land directly into the 
district ditch or into some other ar- 
tificial ditch connected with the dis- 
trict drainage ditch. Peo. v. Barber, 
265 Ill. 316, 106 NE 798. (2) Where 
a landowner makes a ditch leading 
from his land to the district ditch, 
and other landowners construct ditch- 
es on other lands connecting there- 
with so as to form a continuous line, 
through which the waters of other 
land are drained into the district 
ditch, this constitutes a connection 
within the meaning of the statute. 
Gar Creek Drain. Dist. v. Wagner, 
ZOoOP A. sos, 100 NBI1905 - 13) “Lhe 
drainage of land into a natural wa- 
tercourse which leads to a drainage 
ditch does not constitute a connec- 
tion with the drainage ditch, with- 
in the meaning of Levee Act 
Ciund RevoiSt, [1911] _ cx 42) 88 58: 
Gar Creek Drain. Dist. v. Wagner, 
supra. (4) The connection with a 
drainage district must be voluntary, 
and the mere fact that the deepen- 
ing of certain ditches on the lands of 
individuals which drain into . the 
drainage ditch caused waters from 
the land of relators to flow into the 
drainage ditch did not constitute a 
connection with such ditch within 
the meaning of the statute. Peo. v. 
Bourbon Drain. Dist. No. 5, 191 Ill. 
623, 61 NE 381. 

{[b] Gand in another watershed,— 
The statute does 
that the landowner, regardless of the 
topography of the country, should 
have the right to cut through natural 
barriers and connect with a drainage 
district lands which are in another 
watershed, and in a state of nature 
have their drainage in an opposite di- 
rection. Broadwell Special 


not contemplate | 


Drain. | 


have the benefit of the established 
drainage system without being sub- 
jected to any of the burdens. Day- 
ton v. Douglas County Drain. Comrs., 
128 Tl. (271; 21° NE 198° [aff 29° Til: 
A Saas 

fe] Former adjudication.—Judg- 
ment in proceedings to organize a 
drainage district, holding that cer- 
tain lands are so Situated that they 
should not be included, is not so de- 
cisive as to the status of the lands 
as to prevent their annexation, on the 
owners thereof subsequently con- 
necting them with the ditches of the 
district. Peo. v. Bug River Special 
Drain. Dist. Comrs., 189 Ill. 55, 59 
NE 605; Lake Fork Special Drain. 
Disti ve Reo, 13801) Sve 2k NE Sbie 

{f] A direct attack upon the an- 
nexation of lands under the Farm 
Drainage Act § 42, may be had only 
on the ground that the lands have 
not been connected with the district 
ditches and it is not necessary, there- 
fore, for the people to allege or prove 
fraud. Peo. v. Barber, 265 Ill: 316, 
106 NE 798. 

Bonar ge Sd to assessment see infra § 
210. 

35. Inlet Swamp Drain. Dist. v. 
Cooper, 274, Til Aw7, dls) NE 93%" Peo. 
v. Swearingen, 273 Ill. 630, 113 NE 
166; Champaign County Spoon River 
Drain. Dist. v. Conner, 121 Ill. A. 450; 
Perdue _v. Ford County Big Four 
Drain. Dist., 117 Ill. A. 600; Streuter 
v. Willow Creek Drain. Dist., 72 Til. 
A. 561; Allman v. Lumsden, 55 Ill. 
A. 21 [aff 159° Tl). 219, 42 NE’ 797]; 
Allman v. Lumsden, 48 fll. A. 17. 

[a] Nature and extent of henefit. 
—(1) Where lands sought to be at- 
taened to a drainage district have al- 
ready been tiled, but not with such 
success as to prevent overflow and 
inun@dation, if the effect of their con- 
nection with the drainage district is 
to decrease such overflow and dimin- 
ish and more effectually remove the 
inundation, benefit will be deemed to 
have been established. Champaign 
County Spoon River Drain. Dist. v. 


36. Sangamon, ete., Drain. Dist. v. 


Bminger, 257 Ill. 281, 100 NE 906; 
Gar Creek Drain. Dist. v. Wagner, 
256 -Tll. 338, 100 N 190. 

87... Beo jv. Dick, 276001. 5160014 
NE 1008; Allman v. Lumsden, 55 
renee 21 [aff 159 “Illy 219) °42 NE 

38. Peo. v. Swearingen, 273 Ill. 


630, 113 NE 166. 

39. Inlet Swamp Drain. Dist. v. 
Gleim, 272 Til. 551, 112 NE 291; Gar 
Creek Drain. Dist. v. Wagener. 256 
as 338, 100 NE 190; Dayton v. Doug- 
las County Drain. Comrs., 128 Ill. 271, 
21 NE 198. 

40. Lake Fork Special Drain. Dist. 
V.. Peo: LSS FLIES 8%, 272 NIP Sat 

41. Peo. v. Wild Cat Drain. Dist., 
181 Illy 177; 54 NE 928. 

42. Drainage Comrs. Dist. No. 1 v. 
yee Gordo, 217 “Tle 1488) 75 NE 

43. Collateral attack on proceed- 
ings see infra § 45 

Proceedings: 

To dissolve district see infra § 30. 
To establish drain or district see in- 
fra §§ 50-149. 


44. Peo. v. Sangamon, etc., Drain. 
Dist., 253 Ill. 332, 97 NE 667. 
45. See Courts §583. 
46. Sangamon, ete., Drain. Dist. 
257 Tlk 282, 100 SNE} 


v. Eminger, 
906 


[a] Rule applied—Where the 
court acquires jurisdiction of the 
persons interested in proceedings to 
annex to a drainage district lands 
lying in another county, subsequent 
proceedings in the county court of 
the other county, to organize the 
same lands into another drainage dis- 
trict, will not deprive the former 
court of its jurisdiction. Sangamon, 


ete., Drain. Dist. v. Eminger, 257 Tl. 
281, 100 NE 906. 
Jurisdiction on certiorari see in- 


fra § 28. 
47. Lower Salt Fork Drain. Dist. 


v. Smith, 257 Ill. 52, 100 NE 179; Peo. 
v. Sangamon, etc., Drain. Dist., 253 
Til. 332, 97 NE 667. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§§ 25-30] 
vide for notice, the same notice should be given as is 
required for the original organization of a district.48 
If the boundaries are changed before the landown- 
ers have voted to establish the district, notice of 
the election must be given to such owners,*® and the 
notice must correctly describe the boundaries.°° A 
landowner who has voluntarily entered his appear- 
ance in original proceedings to establish a drainage 
district cannot complain that he was not served 
with notice of a supplemental petition asking for an 
extension of the boundaries of the district.61 Land- 
owners who have voluntarily consented to the in- 
clusion of their land in a district by connecting 
their ditches with those of the district are not en- 
titled to notice of the order of the commissioners 
changing the boundaries of the district so as to in- 
clude their lands.*? 

[§ 26] (8) Pleading. Proceedings for the ex- 
tension of a drainage district by the addition of 
lands benefited are, like proceedings for the original 
establishment of the district, instituted by the filing 
of a petition.®? The requisites of a petition or ap- 
plication for the annexation or detachment of lands 
are prescribed by statute.°* Under that provision of 
the Illinois Levee and Drainage Act °® which declares 
that persons whose lands are benefited, or who have 
connected them with the district drain, shall be 
deemed to have voluntarily made application to be 
included in the district, no application need be made 
by such owners.°® The application or complaint in 
such case is made by the drainage commissioners ** 
and, if signed by a majority of the commissioners, 
is sufficient to confer jurisdiction on the county 
eourt.°§ 


[§ 27] 


provisions of the statutes relating 


(4) Hearing and Determination. The 
to the organiza- 
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tion of drainage districts do not necessarily apply 
to proceedings to enlarge an existing district.°® The 
burden of proving that lands sought to be annexed 
to a district will be benefited by annexation is upon 
the district.°° Such issue is for the jury to deter- 
mine, and it is not the province of the court to tell 
the jury that any particular physical fact or state 
of facts constitutes a benefit.** 

Partial invalidity of order for annexation. The 
fact that the order annexing to a district various 
tracts of land which the owners have voluntarily 
connected with its ditches is invalid as to some of 
the tracts for insufficiency of description does not 
affect the validity of the order as to the other 
tracts.®2 

[§ 28] (5) Appeal and Certiorari. In proceed- 
ings to annex lands to a drainage district an appeal 
will lie from the order of the county court * 
or justice of the peace,** and if no appeal is provided 
by the statute relating to annexation proceedings, 
it may be taken under the provisions of a general 
statute.®> A finding upon conflicting evidence that 
land sought to be annexed will not be benefited is 
conclusive on appeal.®® 

Certiorari. A writ of certiorari will lie to review 
the action of drainage commissioners where they dis- 
regard jurisdictional requirements of the statute in 
enlarging the district.°* Where a district embraces 
land in two counties, the circuit court of either 
county has jurisdiction.*8 

[§ 29] (6) Costs. The taxation of costs in pro- 
ceedings to annex lands to a drainage district is a 
matter resting in the discretion of the court and 
will not be disturbed in the absence of a plain and 
palpable abuse thereof.®° 

[§ 30] 6. Dissolution or Other Termination.”° 


48. Peo. v. Cooper, 139 Ill. 461, 29 
NE 872; Mason, ete., Drain. Dist. v. 
Griffin, 134 Ill. 330, 25 NE 995 [aff 28 


Til. A. 561]. 
83 Nebr. 784, 


49. State v. Fuller, 
120 NW 495. - 

[a] Effect of want of notice.— 
Where county commissioners, after 
the establishment of the boundaries 
of a proposed drainage district pur- 
suant to Cobbey St. Annot. (1907) §§ 
5598-5628 (Gen. L. [1907] p 474 ¢ 
153), and publication of the notice 
of election and before election, modi- 
fy such boundaries, but do not 
change the notice, a landowner with- 
in the district who did not partici- 
pate in the election may, if he acts 
promptly, successfully challenge the 
legal existence of the district. State 
v. Fuller, 83 Nebr. 784, 120 NW 495. 


50. State v. Fuller, 83 Nebr. 784, 
120 NW 495. 
. 51. State v. Young, 255 Mo. 627, 
164, SW 579. 

mo25) Peo. Van bug River: eSpectall 
Drain. Dist., 189 Ill. 55, 59 NE 605; 


Martinton Tp. Drain, Dist. No. 3 v. 
Peo., 147 Ill. 404, 35 NE 238; Peo. v. 
Dornblazer, 143 Ill. 417, 32 NE 688. 

53. Trigger v. Lyman, etce., Tp 
Drain. Dist. No. 1, 193 Ill. 230, 61 NB 
1114; Bird v. Harrison County, 154 
Towa 692, 135 NW 581. 

[a] Failure to object to complaint. 
—Where the Grainage commissioners 
of a county sought to annex certain 
lands to the district, and the owner 
failed to appear at the time the com- 
plaint was filed and object on the 
ground that the lands would not be 
benefited, after annexation of the dis- 
trict such owner cannot insist on ob- 
jections to the assessments that the 
lands so annexed were not benefited. 
Trigger v. Lyman, etc., Tp. Drain. 
Dist. No. 1, 193 Ill. 230, 61 NE 1114. 

54 See statutory provisions; and 
Ralston v. Sacramento County, 51 
Cal. 592; Ferran vy. Yolo County, 51 

[19 C. J.—40] 


Cal. 307. 
55. See supra § 23. 
56. Streuter v. Willow Creek 


Drain, Dist, W2s2iy Ac 564): 

57. Perdue v. Ford County Big 
HMourl Drain eDists 6 dil Te elle At 600) 
Streuter v. Willow Creek Drain. Dist., 
U2 AS bow 

58. Perdue v. Ford County Big 
Four Drain. Dist., 117 Ill. A. 600. 

59. Peo. v. Cooper, 139 Ill. 461, 29 
NE 872 (holding that the provisions 
of Rev. St. [1891] c 42 -§ 127, for an 
adjourned meeting in case the com- 
missioners appointed in proceedings 
to organize a special drainage dis- 
trict have not completed their re- 
port at the time fixed for the hearing, 
do not apply to proceedings for the 
enlargement of a drainage district). 

60. Inlet Swamp Drain. Dist. v. 
Cooper, 273 Ill: 77, 113 NE 93. (bur- 
den held not sustained); Perdue v. 
Ford County Big Four Drain. Dist., 
LA Aen 6.0.0)s 

61. Perdue v. Ford County Big 
Four Drain. Dist., 117 Ill. A. 600. 

[a] Submission of issues.—The 
submission to the jury, in a proceed- 
ing instituted under the Levee and 
Drainage Act of May 29, 1879 (Rev. 
St. [1903] p 734) § 58, of the follow- 
ing question, “Will any part of the 
lands of the objector described in the 
complaint herein be benefited by the 
construction of the ditch of complain- 
ant district?’ is not the submission 
of a special finding, inasmuch as an 
answer thereto constitutes a general 
verdict in so far as the particular 
objector is concerned. Perdue v. Ford 
County Big Four Drain. Dist., 117 Ill. 


A. 600 
62.. Peo. v. Bug 
Drain. Dist. Comrs., 


NE 605. 


River Special 
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63. Kickapoo Drain. Dist. v. 
Jackson 255 Hl, 504; 99° NH 596; 
Streuter v. Willow Creek Drain. 
Dist., 72 Ill. A. 561; Allman v, Lums- 


den, 48 Ill. A. 17 [aff 159 Tll. 219, 42 
NE 797]. 

64. Lower Salt Fork Drain. Dist. 
Ve. Smith, 2576 TT, #52) 11100) INEPI79: 
Peo. v. Sangamon, ete., Drain. Dist., 
253 Ill, 332, 97 NE 667. 

65. Lower Salt Fork Drain. Dist. 
v. Smith, 257 Ill. 52, 100 NE 179. 

[a] For example.— While Levee 
Act § 58, does not authorize an ap- 
peal to the circuit court in proceed- 
ings to extend the limits of a drain- 
age district, such an appeal is au- 
thorized by Hurd Rev. St. (1911) ¢ 
79 § 115, allowing appeals from jus- 
tices’ judgments “in all cases,” ex- 
cept where judgment is confessed, 
and this although the general stat- 
ute requires a bond conditioned for 
the payment of a money judgment. 


Lower Salt Fork Drain. Dist. v. 
Smith, 257 Ill. 52, 100 NE 179. 
{[b] Proceeding not in rem.—As 


Levee Act § 58. which gives justices 
of the peace jurisdiction of proceed- 
ings to extend drainage districts, re- 
quires the owners of the land so in- 
cluded to be notified, an appeal un- 
der the general statute cannot be de- 
feated on the ground that the pro- 
ceeding is one in rem. Lower Salt 
Fork Drain. Dist. v. Smith, 257 Ill. 
52, 100 NE 179. 


66. Squaw Creek Drain. Dist. No. 
a v. Turney, 235 Mo. 80, 138 SW 

67. Mason, etce., Drain. Dist. v. 
Griffin, 134 Ill. 330, 25 NE 995. 

68. Mason, etc., Special Drain. 
Dist. v. Griffin, 28 Ill. A. 561a[aff 134 
Ill. 330, 25 NE 995]. 

69. Streuter v. Willow Creek 
Drain. Dist, 72) Til) Av 564: 


70. Formation of new' subdistrict 
after dissolution of original subdis- 
trict see supra § 20. 

Repeal of statute creating district 
see supra §§ 8, 10. 

Vacation or abandonment of drains 
see infra § 206. 


624 [190.J.] 


The legislature may, with due regard to vested 
rights, abolish drainage districts,71 provided the 
property of the districts is not diverted from the 
uses and objects for which it was given or ac- 
quired,’? or may provide for their dissolution by 
judicial proceedings on the part of the landowners.’* 
The rules of law governing the dissolution of muni- 
cipal corporations apply to drainage districts.™* 
Such districts can be dissolved only in the manner 
provided by law.7® They do not forfeit their cor- 
porate powers by nonuser.*® In some states the 
statutes provide that drainage districts can be dis- 
solved only when no indebtedness on the part of the 
district exists.77 Under such a provision it is suf- 
ficient if the indebtedness is paid to the clerk of 
the district and by him to the creditors before the 
final order of dissolution is made.’® In abolishing 
drainage districts, the legislature may provide for 
payment of claims.’ If, however, the district is 
abolished because the cost of the improvement ex- 
ceeds the benefits, only claims for preliminary ex- 
penses incurred in the formation of the district may 
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be recovered, and claims for permanent work cannot 
be allowed.’ The burden is on the claimant to show 
that his claim is valid.§t A single landowner cannot 
prevent the dissolution of a district on the ground 
that he will be damaged thereby.*? 

Proceedings for dissolution. The petition for dis- 
solution of a drainage district must be signed by a 
specified number of landowners representing a cer- 
tain percentage of the area of the district,$* or by 
their attorneys or agents.8* Objections to the suf- 
ficiency of the petition to confer jurisdiction are 
waived by filing an answer thereto upon the over- 
ruling of the objections.8® The signers of the peti- 
tion may withdraw their names after the filing 
thereof.86 A drainage district is not dissolved 
merely by the presentation of the petition to the 
court, but the statutes generally provide for no- 
tice, and a hearing to determine whether the facts 
exist which will justify an order of dissolution.** 
An appeal will lie from an order dissolving or re- 
fusing to dissolve a district.8® An objection to the 
sufficieney of the publication of notice cannot be 


71. Morgan Engineering ~Co. v. 
Cache River Drain. Dist., 115 Ark. 
AZT, 172 SW +1020; Peot v.Sacra- 
mento Drain. Dist., 155 Cal. 373, 103 
20 PeECOn av. Reclamation Dist. No. 
Hoi, 117 Cal. 114, 48 P 1016; Bissell 
Vv. Edwards River Drain. Dist. 259 


Tll. 594, 102 NE 990. 
72, Peo. v. Bowman, 247 Ill. 276, 
93 NE 244. 


73. Lingle v. Clear Creek Drain., 
ete: Dist... 281 TI) 511,59 118 NEA 
Bissell y. Edwards River Drain. Dis*., 
259 Ill. 594, 102 NE 990; Cosby v. 
Barnes, 251 Ill. 460, 96 NE 282: Kline 
v. Barnes, 250 Ill. 404, 95 NE 473; 
Beatty v. Zimmerman, 249 Ill. 180, 
94 NE 110; Peo. v. Bowman, 247 Ill. 
276, 93 NE 244; Boston v. Kickapoo 
Drain. Dist., 244 Tll. 577, 91 NE 707; 
Peo. v. Niebruegge, 244 Ill. 82, 91 NE 
115; Cleary v. Hoobler, 207 Ill. 97, 
69 NIX 967; Hollenback v. Detrick, 
162 Ill. 388, 44 NE 732; Peo. v. Union 
Dist. No.-1 Drain..Comrs., 61 Ill. A. 
416 [aff 165 Ill. 156, 46 NE 261]; 
In re Big Lake Drain. Dist., 265 Mo. 
450, 178 SW 110; Wharton County 
Drain. Dist. No. 7 v. Bowen, (Tex. 
Civ. A.) 165 SW 513. 

74. Peo. v. Niebruegge, 244 Ill. 82, 
91 NE 115. See generally Municipal 
Corporations [28 Cye 240]. 


75. Lingle v. Clear Creek Drain., 
ete., Dist., 281 Ill. 511, 118 NE 77. 
[a] TIllustration.—Where quo war- 


ranto to dissolve a drainage district 
was denied and certain landowners 
brought error and the organization of 
the district was declared void, but 
no proceedings were had to wind up 
the affairs of the district, it remained 
a de facto corporation as to all per- 
sons except parties to the writ of 
error, and the officers thereof must 
be considered as still being in office, 
at least for the purpose of closing 
up the business of the district, pay- 
ing its debts, disposing of its prop- 
erty, and suing and being sued. Lin- 
gle v. Clear Creek Drain., etc., Dist., 
281 Ill. 511, 118 NE 77 (holding that 
a person who secured a judgment 
against the district, after the pro- 
ceedings above mentioned, could en- 
force it). 

76. Swamp Land Dist. No. 150 v. 
Bump, (Cal.) 32 P 867; Swamp Land 
Dist. No. 150 v. Silver, 98 Cal. 51, 32 
P 866; Lingle v. Clear Creek Drain., 
etc., Dist., 281 Th 51155 118) NOT: 
Fre: v. Niebruegge, 244 Tl. 82, 91 NE 

77. Cosby v. Barnes, 251 Ill. 460, 
96 NIX 282; Boston v. Kickapoo Drain. 
Dist., 244 Ill. 577, 91 NE 707; Peo. v. 
Niebruegge, 244 Ill. 82, 91 NE 115. 

[a] Rule applied.—(1) Under Hurd 
Rev. St. (1908) ¢ 42 § 191, which pro- 


vides that drainage districts can be 
dissolved only when no indebtedness 
of such district exists, where bonds 
had been issued to complete work on 
a drainage district some of which 
were outstanding and unpaid, the dis- 
trict could not be dissolved until the 
bonds were paid. Peo. v. Niebruegge, 
244 Till, 82, 91 NE 115. (2) Under 
the Levee Act (Hurd Rev. St. [1905] 
ec 42) § 44, providing for the dissolu- 
tion of a drainage district on peti- 
tion of a prescribed proportion of the 
landowners, and providing that an 
order granting the prayer of the pe- 
tition shall be upon condition that 
the petitioners pay all costs and debts 
and expenses within ten days from 
such order, the amount of such costs, 
debts, and expenses to be determined 
by the court and made a part of the 
order, where no evidence is intro- 
duced in proceedings for the dissolu- 
tion of a drainage district as to the 
costs, debts, and expenses of the dis- 
trict the court cannot make the or- 
der abolishing the district. Boston v. 
Kickapoo Drain. Dist., 244 Ill. 577, 91 
NE 707. 

78. Cosby vy. Barnes, 251 Ill. 460, 
96 NE 282. 

79. Thibault v. McHaney, 119 Ark. 
188, 177 SW 877. 

80. Thibault v. McHaney, 119 Ark. 
188, 177 SW 877. 

[a] Pleading and issues.—In a 
suit to establish claims against a 
dissolved drainage district where 
property owners intervene, alleging 
that the assessment to pay claims 
was unjust and confiscatory, the is- 
sue whether the assessment for’ the 
work exceeded the benefits was 
raised; and the mere presentation of 
the claims raised such issue. Thi- 
bault v. McHaney, 119 Ark. 188, 177 
SW 877. 

81. Thihault v. McHaney, 119 Ark. 
188, 177 SW 877. 

82. Hollanbeck v. Detrick, 162 Ill. 
388, 44 NE 732. 

83. Bissell v. Edwards’ River 
Drain. Dist., 259 Ill. 594, 102 NE 990; 
Cosby v. Barnes, 251 Ill. 460, 96 NE 
282; Beatty v. Zimmerman, 249 Ill. 
180, 94 NE 110; Boston v. Kickapoo 
Drain. Dist., 244 Il. 577, 91 NE 707; 
Hollenbeck v. Detrick, 162 Ill. 388, 
44 NE 732. 

[a]. Title and qualifications of pe- 
titioners.—(1) The classification roll 
and the other files of the organiza- 
tion of a farm drainage district are 
sufficient prima facie to show title 
to lands of the district in petitioners 
for its dissolution. Cosby v. Barnes, 
251 Tll. 460, 96 NE 282. (2) The re- 
quirement’ relates only to actual 
“bona fide’? owners, so that grantees, 


to whom shortly before the filing of 
the petition small tracts were con- 
veyed for a nominal consideration to 
increase the number of owners who 
would not sign the petition, are not 
to be counted. Cosby v. Barnes, su- 
pra. (3) The owner of a dower in- 
terest is an owner of land, within the 
requirement. Cosby v. Barnes, su- 
pra. (4) A person who, after signing 
a petition for dissolution of a drain- 
age district and before the hearing 
thereon, sold his land, but had not 
conveyed it, is to be counted as own- 
er and signer. Cosby v. Barnes, su- 
pra. (5) In determining the owners 
of “assessed lands,” under the Illi- 
nois statute, the classification of the 
lands should be treated as the special 
assessment thereof, all land classi- 
fied above zero, as to which no ap- 
peal has been taken, is “assessed’”’ 
land. Cosby v. Barnes, supra. (6) It 
will be presumed that the assess- 
ments were made to the real owners, 
and, when verified by affidavit to the 
petition, such assessment will be 
deemed sufficient preof of title in the 
absence of any issue as to that fact 
raised on verified answer. MHollen- 
pecs v. Detrick, 162 Ill. 388, 44 NE 

{b] Highway commissioners as 
owners.—Parts of the highways in 
three towns being included in a 
drainage district, each board of com- 
missioners is to he considered as one 
owner, the signature of two or more 
on any board counting as the signa- 
ture for that board as one owner. 
yeh v. Barnes, 251 Ill. 460, 96 NE 


84. Cosby v. Barnes, 251 Tll. 460, 
96 NE 282 (holding that a freehold 
is not involved). 


85. Cosby v. Barnes, 251 Ill. 460, 
96 NE 282. 
86. Boston v. Kickapoo Drain. 


Dist., 244 Ill. 577, 91 NE 707 (holding 
that E: [1907] p 276, § 1, amending 
the Levee Act [Hurd. Rev. St. (1905) 
c 42] § 4. and providing that no pe- 
titioner shall have the right to with- 
draw from a petition except by the 
consent of the majority of the other 
petitioners thereon, or where it shall 
be shown that his signature was ob- 
tained by fraud or misrepresentation, 
applies only to the petition to organ- 
ize a district). 

87. Cleary v. Hoobler, 207 Till. 97. 
69 NE 967; Hollenbeck v. Detrick, 162 
Ill. 388. 44 NE 732. 

Objection to notice first raised on 
appeal see infra note 90. 

88. Boston v. Kickapoo Drain. 
Dist., 244 Ill. 577, 91 NE 707; Cleary 
v. Hoobler, 207 Tl. 97, 69 NE 967. 

89. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Cosby v. Barnes, 251 Ill. 460, 


§§ 30-32] 


raised for the first time on appeal. 

Election to determine question of dissolution. 
In some jurisdictions the law authorizes the calling 
of an election to determine whether a drainage dis- 
trict shall be abolished,®t and such laws have been 


held valid.®? ; 
[§ 31] 7. Reorganization 


trict.°4 


old one. 


[§ 32] 8. 


96 NE 282; Kline v. Barnes, 250 Ill. 
404, 95 NE 473 (appeal from county 
court direct to supreme court). 

fa] Who may appeal.—Such ap- 
peal may be taken by one of the pe- 
titioners alone, or with others. Cos- 
by v. Barnes, 251 111. 460, 96 NE 282. 

[b] Reversible error.—The fact 
that a petition for dissolution, final 
hearing of commissioners, notice of 
the time of hearing, and the affidavit 
of posting notice are verified by a 
notary public who appeared as one 
of the attorneys of the case is not 
ground for reversing a judgment of 
dissolution, although the practice has 
been disapproved. Hollenbeck  v. 
Detrick, 162 Ill. 388, 44 NE 732. 

90. Hollenbeck v. Detrick, 162 Ill. 
388, 44 NE 732. 

91. Wharton County Drain. Dist. 
No. 1 v. Bowen, (Tex. Civ. A.) 165 
SW 513. 

92. Wharton County Drain. Dist. 
No. 1 v. Bowen, (Tex. Civ. A.) 165 SW 
613. 

93. Peo. v. La Rue, 67 Cal. 526, 8 
P 84; Peo. v. Schafer, 228 Ill. 17, 81 
NE 785: Richard v. Cypremort Drain. 


Dist., 107 La. 657, 32 S 27. 
94. Peo. v. La Rue, 67 Cal. 526, 
8 P 84; Peo. v. Schafer, 223 MA; 


81 NE 785. 

95. Wilson v. King’s Lake Drain., 
etc., Dist., 257 Mo. 266, 165 SW 734 
[aff 176 Mo. A. 470, 158 SW 931]. 

96. Cross references: 

Change of compensation after ap- 
pointment or election see Officers 
[29 Cye 1427]. 

Commissioners or viewers appointed 
jn proceedings to establish drain 
see infra §§ 82-85. 

Duties generally see infra § 41. 

Liabilities see infra § 42. 

Officers or tribunal to make assess- 
ment see infra $§ 226-227. 

Powers and authority see infra §§ 
37-49. 

Report of commissioners or viewers 
see infra §§ 90-101. 

97. Ida.—Hertle v. Ball, 9 Ica, 198, 
Hone 49 Dios 

Tll.—Peo, vy, Bowman, 247 J1l. 276, 93 
NE 244; Peo. v. Dyer, 205 Ill. 575, 69 
NE 70; "Land Owners v. Peo., 113 Tl. 
296; Huston v. Clark, 112 Tl. 344; 
Kilgour v. Drainage Comrs., 111 Tl. 
342. 

La.—New Iberia v. New Iberia, etc., 
Drain. Dist., 106 La. 651, 31 S 305. 

N, Gyn. revkiyers, 72 Nie YY. 15°28 
AmR 88 [aff 10 Hun 93]. 

Or.—State v. Nyssa Arcadia Drain. 
Dist., 80 Or. 524, 157 P 804. 

[al Constitutional restrictions.— 
A legislative act directing certain 
county or township officers to act as 
drainage commissioners does not vio- 


and Consolidation. 
Drainage or reclamation districts may be reorgan- 
ized or consolidated,®? and a reorganization cures. 
all defects in the original organization of the dis- 
Where a judgment organizing a drainage 
district is set aside on appeal for errors not ap- | 
parent on its face, and the cause being reversed and 
remanded, a new district is organized upon the orig- 
inal petition, taking over the improvements made by 
the former, the new district is a continuation of the 


Commissioners and Other Officers °° 
.—a. Appointment or Election. The legislature hav- 
ing authority to. provide for the construction of 
drains and the organization of drainage districts, in 
the absence of constitutional provision to the con- 
trary, this general power carries with it, by neces- | 
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sary implication, 
the general authority effective and to accomplish 
the results intended. Hence, the legislature may 
designate the officers to construct and maintain 
drains and the mode of their selection." 


[19C.J.] 625 


all other powers necessary to make 


The power 


to appoint drain commissioners may be conferred. 


upon the governor,®® or, the legislature may provide 
for the appointment of drainage officers by the 
boards of commissioners or police juries of the coun- 
ties or parishes in which the districts are organ- 
ized,®® by the highway commissioners,' by the town 
clerk,? by a justice of the peace,’ or by the courts * 
after due notice to persons interested.’ 
appointment of commissioners is made by the court 
in proceedings to establish a drainage district, no 
appeal lies from the order of appointment in the 


Where the 


absence of a statutory provision therefor,® and a 


electors of the 


late a constitutional clause prohibit- 
ing the legislature from appointing 
or electing any person to an Office, 
since it simply imposes additional 
duties upon officers already elected 
by the people. Land Owners v. Peo., 
113 Ill. 296; Kilgour vy. Drainage 
Comrs., 111 Ill. 342. 

98. Atty.-Gen. v. McClear, 146 
Mich. 45, 109 NW 27; Baker v. Mc- 
Farlane, 2 N. S. Dec. 94; Davidson v. 
Lawrence, 1 N. S. Dec. 32 (governor 
in council). 

99. Hatcher v. Greene County, 165 
Iowa 197, 145 NW 12; Bernard v. 
Bayou Portage Drain. Dist. 130 La. 
637, 58 S 493; Iowa Drain. Dist. No. 1 
Lig) ENWANU SGA Ryd IE embassy Se BORG 
Atty.-Gen. v. Stryker, 141 Mich. 437, 
104 NW 727. 

[a] In Iowa the constitutional 
amendment, empowering the general 
assembly to enact laws permitting 
Jandowners to provide for the organi- 
zation of drainage districts and vest 
the proper authorities with power to 
construct and maintain them, does 
not require that there be a separate 
official organization for each drain- 
age district or that a part of such 
officers be chcsen directly by the peo- 
ple of the area affected. Hatcher v. 
Crone County, 165 Iowa 12, 145 NW 
1 


[b] Number of commissioners.— 
Where there are less than five resi- 
dent property taxpayers in a drain- 
age district qualified to vote, three 
instead of five drainage commission- 
ers may be appointed by the police 
jury under Acts (1906) p 225, No. 
135. Towa Drain. Dist. No. 1 v. Wiil- 
king) Con l2oetuaL 2s lotro 1S co. 

{c] legal appointment.—-Where 
on its appearing that a member of a 
drainage board was ineligible anoth- 
er was substituted, without the 
knowledge or consent of the signers 
of the petition, the board never be- 
came legally created, and its subse- 
quent acts were void. Bernard v. 
Bayou Portage Drain. Dist., 130 La. 
637, 58 S 493. 

7 1. Peo. v. Dyer, 205 Ill. 575, 69 NH 
0. 

2. Peo. v. Morrell, 234 Tll. 47, 84 

NE 644; Peo. v. Gary, 196 Ill. 310, 63 


NE 749 (union districts). 

8. Smith v. Peo., 140 Ill. 355, 29 
NE 676 [aff 39 Ill. A. 238]. 

4 Ill—Peo. v. Niebruegge, 244 


Tll. 82. 91 NE 115; Payson v. Peo., 175 
Ill. 267, 51 NE 588: Martinton Tp. 
DOIN Ost NOnwseavel eGo... L470 My. 
404, 35 NE 238; Smith v. Pec., 140 
Tll. 355, 29 NE 676 [aff 39 Ill. A. 238]. 
Ind.—Scott v. Brackett, 89 Ind. 413. 
Mich.—Van Buskirk Vv. Drain 
Comrs., 48 Mich, 258, 12 NW 221. 


statute authorizing an appeal has no application to 
an order of appointment made before the statute 
went into effect, although entered thereafter.” Some- 
times the statutes provide for the election of drain- 
age officers by a vote of the landowners or qualified 


district,’ the election to be con- 


N. Y.—In re Ryers, 72 N. Y. 1, 28 
AmR 88 [aff 10 Hun 93]; Matter of 
Lent, 47 App. Div. 349, 62 NYS 227. 

Wis.—Chicago, ete; Rav Col eve 
Lemonweir River Drain, Dist., 135 
Wis. 228, 115 NW 825. 

[a] Appointment by court of equi- 
ty.—However, under a constitutional 
provision requiring that commission- 
ers to ascertain the value of private 
property taken for public use be ap- 
pointed by a court of equity, drain- 
age commissioners appointed by a 
justice of the supreme court or coun- 
ty judge have no power to construct 
drains on the land of nonconsenting 
owners. Matter of Lent, 47 App. Div. 
349, 62 NYS 227. 

{[b] Commissioners not agents of 
court.—A contention that the act 
imposes on the court legislative and 
executive duties is untenable. Scott 
v. Brackett, 89 Ind. 413. 

[ec] Constitutional provision vio- 
lated.—The special act of July 1, 1913 
(L. [1913] p 278), incorporating the 
Kaskaskia Island Sanitary and Le- 
vee District; and authorizing the 
appointment of commissioners by 
the court without any provision 
for a referendum vote, violates 
Const. art 4 31, authoriz- 
ing the legislature to pass laws for 
the organization of drainage dis- 
tricts and the levy of special as- 
sessments by the corporate authori- 
ties thereof, since the term “corpo- 
rate authorities” is limited to mu- 
nicipal authorities elected by the peo- 
ple, or appointed in some mode to 
which they have assented." Herch- 
bach v. Kaskaskia Island Sanitary, 


etc., Dist., 265 Ill. 388, 106 NE 942. 

5. See infra §§ 68-77. 

6. In re Horicon Drain. Dist., 129 
Wis. 42, 108 NW 198. 

7, In re Horicon Drain, Dist., 129 
Wis. 42, 108 NW 198. 

8. Cal—Peo. v. Sacramento Drain. 
Dists.155 Cal, 328. 108: Pe20re 


Ill.—Peo. v. Cleary, 276 Ill. 29, 114 
NE 526; Peo. v. Morrell, 234 Ill. 47, 
84 NE 644; Peo. v. Gary, 196 Ill. 310, 
63 NE 749; Peo. v. Cooper, 139 Til. 
461, 29 NE 872; Murdock v. Weimer, 
55 Ill. A. 527; Davenport v. Drain 
Dist. Comrs., 25 Ill. A. 92. 

Kan.—Erhart v. Kaw Valley Drain. 
Dist). 91F Kany 914, 139 ‘Puss State 
v. Mondhan, 72 Kan. 492, 84 P 130, 
115 AmSR 224, 7 AnnCas 661. 


ich. y.-Gen. v. Stryker, 141 
Mich. 437, 104 NW 737. 
Mo.—Birmingham Drain. Dist. v. 


Wabash R. Co., 178 SW 898; Birming- 
ham Drain. Dist. v. Chicago, ete., R. 


Co.. 178 SW 897; Birmingham Drain. 
Dist. v. Chicago, etc., R. Co., 178 SW 
893. 
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ducted in the mode provided for general county elec- 
tions.® A statute requiring directors of a drainage 
district to be elected by resident taxpayers does not 
violate a constitutional provision that no property 
qualification shall be required for any vote at any 
election.1° .The statute may authorize the court, or 
clerk thereof, to appoint such officers after they 
have been elected by a majority of the landowners 
in the district.* It has been held that the judge 
of a court designated by statute to appoint drainage 
commissioners is not disqualified from exercising 
such power of appointment because he is an owner 
of lands to be affected by the proceedings.1? The 
interest of the clerk in a tract of land in the district 
does not disqualify him from making such appoint- 
ment,'? and, in any event, does not authorize a col- 
lateral attack on the judgment of the clerk,'* as by 
an action to enjoin the issuance of bonds by the 
commissioners so appointed.'® 

[§ 33] b. Eligibility and Qualification 1°—(1) 
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[$$ 3 32-33 
Eligibility. The atditecone of drainage commis- 
sioners are such as are prescribed by statute,’” such 
statutes generally providing that they shall be 
‘“competent’’ or ‘“disinterested’’ persons.1® Drain- 
age commissioners are not disqualified by the mere 
fact of their ownership of lands lying in the drain- 
age district,!® and some statutes expressly require 
that such officers shall be owners of land within the 
district.2° In some jurisdictions the statutes require 
that the officers of a drainage district shall be resi- 
dents of the county in which the district is sit- 
uated,?? while in others, peg in the county or 
district is not necessary.22. In some jurisdictions, 
county commissioners are ier to act as drain- 
age commissioners.?* But a member of the county 
board has been held ineligible to the office of drain 
commissioner, where the county board is given 
supervision over the action of the commissioners and 
power of removal for cause.** Under some statutes 
the highway commissioners act as drainage commis-* 


N. Y.—Philips v. 
Paige 590. 

Or.—State v. Nyssa-Arcadia Drain. 
Dist., 80 Or. 524, 157 P 804. 

[a] Union districts—The Farm 
Drainage Act (1885) § 15a, requiring 
the town clerk to call an election in 
each district in the township, includ- 
ing the new districts organized dur- 
ing the year, by ten days’ notice 
specifying the time and place, which 
shall be posted in three conspicuous 
places, applies to the election of 
commissioners ‘for union drainage 


Wickham, 1 


districts. Peo. v. Gary, 196 Ill. 310, 
63 NE 749. 
{b] Amendment of statute by im- 


plication.—Local Acts (1903) p 489 
No. 448, providing for the election of 
county drain commissioners in the 
county of Berrien, is an amendment 
by implication of L. (1897) p 351 No. 
254, as amended by L. (1899) p 459 
No. 272, authorizing the board of su- 
pervisors of each county to appoint 
a drain commissioner, and a person 
elected pursuant to the act of 1903 is 
entitled to the office as against an in- 
eumbent holding under an appoint- 
ment under the law of 1897 as 
amended in 1899. Atty.-Gen. v. Stry- 
ker, 141 Mich. 437, 104 NW 737. 

[c] Vote by acres and fractions 
thereof.—Laws (1913) p 235 § 5, pro- 
viding that in electing the first board 
of supervisors on the incorporation 
of a drainage district, each acre in 
the district shall represent one share 
and each owner shall be entitled to 
one vote for every acre owned by him 
in the district, makes each fraction 
of an acre represent a corresponding 
fractional portion of a share, and its 
owner may vote accordingly; and the 
provision does not disfranchise those 
owning less than one acre, and the 
exclusion from voting of persons 
owning personalty only is not ob- 
jectionable, since personalty is not 
affected. Birmingham Drain. Dist. v. 
Wabash R. Co., (Mo.) 178 SW 898; 
Birmingham Drain. Dist. v. Chicago, 
etc., R. Co., 266 Mo. 60, 178 SW 897. 

Filling vacancies by election see 
infra § 36. 

9. Erhart v. Kaw Valley Drain. 
Dist, Ol ei<an) 9144 139) Pe t75ar see 
generally Blections [15- Cye 268]. 

[a] Polling places.—As many poll- 
ing places may be designated as are 
necessary to give all qualified elec- 
tors an opportunity to vote. Erhart 
v. Kaw Valley Drain. Dist., 91 Kan. 
OT4e139 ee 175. 

10. State v. Monaghan, 72 Kan. 
492, 84 P 130, 115 AmSR 224, 7 Ann 
Cas 661. 

11. Mann v. Gibbs, 156 N. C. 44, 
72 SE 82 (where the court expressed 
the opinion that the provision for 
election before appointment* is rec- 
ommendatory in its nature and indi- 


cates that by an election is meant 
merely a meeting of the landowners 
and an expression of their opinion, 
expecting the clerk to follow it); 
White v. Lane, 153 N. C. 14, 68 SE 


895. 

12. In re Ryers, 72 N. Y. 1, 28 
AmR 88. 

13. White v. Lane, 153 N. C. 14, 68 
SE 895. 


14. White. v; Lane, 153°.N. C 14; 
68 SE 895 (the remedy is by appeal). 

15. White v. Lane, 153 N. C. 14, 
68 SE 895. 

16. Cross references: 

Baar aE ay make assessment 

see infra § 2 
Hstoppel to object to disqualification 

see infra § 1 
Mode of eo SANs Vite see infra 

§ 78 note 14 [a]. 
rete. making assessment see infra 
Viewers see infra §§ 83, 84. 

17. See statutory provisions; and 

Hardin vy. Cook, 181 Ind. 698, 105 NE 
eeu Pinney v. Powers, (Ind.) 104 NE 

[a] The later Indiana statutes 
(Burns St. Annot. [1914] §§ 6140- 
6142), provide that the county sur- 
veyor shall be ex officio a drainage 
commissioner, that another commis- 
sioner shall be appointed by the 
county board of commissioners, and 
that the third commissioner shall be 
appointed by the court before which 
the proceedings are had. Hardin v. 
Cook, 181 Ind. 698, 105 NE 231; Pin- 
ney v. Powers, 104 NE 857. 

[b] Ditch extending through gev- 
eral counties.—Under Burns St. An- 
not. (1914) § 6141, the court in ap- 
pointing drainage commissioners for 
a ditch extending through several 
counties may appoint as commission- 
er, from a county other than that 
in which the proceedings are held, 
a person who is neither the surveyor 
nor the drainage commissioner for 
the latter county. Pinney v. Pow- 
ers, (Ind.) 104 NE 857. 

[c] Curing irregularities in ap- 
pointment.—The error of the court, 
in which proceedings for the estab- 
lishment of a ditch extending through 
several counties are had, in referring 
a report to the drainage commission- 
er to be appointed by one of the 
counties, is cured by its subsequent 
action in designating a person al- 
ready appointed as drainage commis- 
sioner of that county as one of the 
commissioners to serve in the cause. 
cone, v. Powers, (Ind.) 104 NE 
_18. Lower Kings River Reclama- 
tion Dist. No. 531 v. Phillips, 108 Cal. 
306, 39 P 630, 41 P 335; Wolfe v. 
Gleason, (Ind.) 115 NE 322; Stockton 
Vv. Ham, 180 Ind. 628, 102 NE 378, 103 
NE 482; Small v. Buchanan, 165 Ind. 


549, 76 NE 167; Rogers v. Venis, 137 
Ind. 221, 36 NE 841; Lickly v. Bish- 
opp, 150 Mich. 256, 114 NW 69; Kings 
Lake Drain., etce., Dist.~ v. Jamison, 
L7G NIO® BS 4000 SW 679. 

[a] Relationship to petitioners.— 
A drainage commissioner is disquali- 
fied to act if he is related to some 
of the petitioners for the drain. 
Small v. Buchanan, 165 Ind. 549, 76 
NE 167. 

{b] Incompetency of one commis- 
sioner.—Although two of the three 
commissioners appointed to lay out 
a new drainage district are compe- 
tent to act, their action will be void 
if the third commissioner is incom- 
petent. Kings Lake Drain., etc., Dist. 
v. Jamison, 176 Mo. 557, 75 SW 679. 

19. Ark.—Less Land Co. v. Fen- 
der, 119 Ark. 20, 173 SW 407. 

Cal.—Peo. v. Sacramento 
Dist), 55 20al., 873,51 0seey 00: 

Tll.—Peo. v. Cooper, 139 Ill. 461, 29 
NE 872; Scott v. Peo., 120 Ill. 129, 11 
NE 408; Harmon Drain, Dist. No. 2 
va Parker, 200 Ill. A. 577; Peo, v. Bun- 
yard; 47 Til Aston: 

N. D.—State v. Fisk, 15 N. D. 219, 
107 NW 191. 

Wis.—In re Cranberry Creek Drain. 
Dist., 128 Wis. 98, 107 NW 25. 

{a] The term “competent,” as 
used in Rev. St. (1898) §§ 1379-13, 
which provides that the court shall 
appoint three competent persons as 
drainage commissioners, does not 
mean disinterested, and owners of 
land within the proposed district are 
not disqualified from acting as com- 
missioners, nor does ownership of 
such lands disqualify independent of 
the statute. In re Cranberry Creek 
Drain. Dist., 128 Wis. 98, 107 NW 25. 

20. Nemaha Valley Drain. Dist. v. 
Marconnit, 90 Nebr. 514, 134 NW 177. 


Drain. 


21. Nemaha Valley Drain. Dist. 
Erapehieee 90 Nebr. 514, 1834 NW 
22. Birmingham Drain, Dist. v. 


Wabash R. Co., (Mo.) 178 SW 898; 
Birmingham Drain. Dist. v. Chicago, 
6tc.,.. i.” (Co, EMO) a7 3) SS We so ae 
Birmingham Drain. Dist. v. Chicago, 
etc., R. Co., 266 Mo. 60, 178 SW 898. 
23. Land Owners v. Peo., 113 Il. 
296 (holding such requirement val- 
id); Lincoln County v. Robertson, 35 
Okl. 616, 130 P 947. 
Abere Kinyon vy. Duchene, 21 Mich. 
[a] De facto officers.—Although 
two of three drain commissioners ap- 
pointed by the county board are 
themselves supervisors at the time 
of their appointment and therefore 
ineligible, they are nevertheless of- 
ficers de facto, and their acts with- 
in the authority conferred on drain 
commissioners are not subject to col- 
lateral attack. Zabel v. Harshman, 
(Mich.) 42 NW 44. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§$33-37] 


sioners;75 under others they are disqualified.2* A 
statute requiring directors of drainage districts to 
be freeholders does not violate a constitutional pro- 
vision that no property qualifications shall be re- 
quired for any public office.?7 

[§ 34] (2) Oath of Office.2® No oath of office 
is required to be taken by drainage commissioners 
unless the ‘statute so provides.?° In some jurisdic- 
tions, however, the statute requires an oath, and pre- 
scribes its form.*° 

[§ 35] (8) Bond.*! Most of the statutes re- 
quire the drainage officers appointed thereunder to 
give bond for good and sufficient surety.** But the 
failure to give bond does not ipso facto create a 
vacaney.*> Although drainage commissioners exe- 
cute bonds in an amount less than that required by 
statute, they are nevertheless de facto officers, whose 
acts cannot be collaterally attacked,** as by cer- 
tiorari to review the proceedings to establish a drain- 
age district.®® 

[§ 36] c. Term of Office, Removal, and Vacan- 
cies. Drainage commissioners continue in office un- 
til their successors are chosen and qualified.*® But 
if a drain commissioner resigns, he cannot act as 
such after his resignation has been received by the 
court.27 Some of the statutes provide for the sub- 
stitution of one commissioner for the board of com- 
missioners. This may be done upon petition signed 
by a majority of landowners representing a majority 
of the acreage in the district,°® and the petitioners 
may withdraw or reinstate their names at any time 
before action on the petition.*° The legislature may 
likewise provide for the removal of one set of of- 
ficers and the appointment of others in a different 
mode.*? A court having power to appoint drainage 
commissioners has power likewise to remove them 
for a good cause shown.*? 


Filling vacancies. The mode of filling vacancies 
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[19 GSE) G2b 
in the office is generally prescribed by statute.** In 
some jurisdictions the governor is authorized to ap- 
point a pro tempore drainage commissioner ;** in 
others, the court has power to appoint another com- 
missioner to fill the vacancy caused by the resigna- 
tion of a commissioner;*® in others, vacancies are 
filled by election,*® while in still others the remain- 
ing members of the board select the successor of a 
member who has resigned.*7 The removal of a 
drainage commissioner from the town from which he 
was appointed creates a vacancy in the office:48 

[§ 37] 9. Powers and Proceedings of Districts 
and Commissions **—a. In General. Drainage dis- 
tricts are subdivisions of the state exercising the 
powers granted them for the purpose of their crea- 
tion within their territorial jurisdiction as fully, and 
by the same authority, as the municipal corporations 


-of the state exercise the powers vested by their 


charters; and the districts so created may be vested 
with all the necessary authority to do whatever may 
be necessary to accomplish the purposes of their 
ereation.©° The district derives its powers from the 
statute,°> not from the court creating it; and the 
court can merely ascertain whether the requirements 
of the statute, after the organization of a district, 
are complied with, and may not add to nor take from 
the powers of the district.5? 

Stipulations and compromises. A drainage dis- 
trict, like other municipal corporations,®* has power 
to compromise pending litigation,®>* and, under its 
power to make contracts, may enter into such stipu- 
lations as are necessary for the accomplishment of 
the purposes for which it was organized.®® 

Drainage commissioners exercise a part of the 
sovereign power of the state, and are invested with 
the functions of local government within their dis- 
tricts,°> but they have only such powers as are ex- 
pressly conferred by statute, or are necessarily im- 


25. Peo. v. Morrell, 234 Ill. 47, 84 35. State v. Skagit County Super. ] Contracts for cleaning and repair of 
NE 644; Peo. v. Gary, 196 Ill. 310,|Ct., 42 Wash. 491, 85 P 264. drains see infra § 193. 
63 NE 749: Kilgour v. Montmorency 36. Lingle v. Clear Creek Drain., | Contracts for construction of drains 
Tp. Drain. Comrs., 111 Ill. 342. ete., Dist., 281 Ill, 511, 118 NE 77; see infra §§ 163-185. 

26. Auditor-Gen. Vv. Bolt, 147 | Peo. v. Niebruegge, 244 Ill. 82, 91 NE | Levying and enforcing assessments 
Mich. 283, 111 NW 74. 115; Peo. v. Morrell, 234 Ill. 47, 84 see infra §§ 207-298. 

{a] A county road commissioner, NE 644. oe Locating and planning drain see infra 
who is a different officer, is not dis- 87. Olmsted v. Dennis, 77 N. Y. §§ 154-159. 
qualified. Auditor-Gen. v. Bolt, 147 | 378. ; Proceedings to establish drains see 
Mich. 283, 111 NW 74. 38. Snedeker s Matter Sims infra §§ 50-149. 

27. State v. Monahan, 72 Kan. 492,| Drain. Dist., 124 Ill. A. 380; Lagow | Strict construction of statutes grant- 


84 P 130, 115 AmSR 224, 7 AnnCas 
661. 
28. Officers making 
see infra § 227. 
Viewers see infra § 84. 
Auditor- Gen. v. Bolt, 147 Mich. 


310, 63 
NE 749; Baker v. McFarlane, 2 N. S. 
Dec. 94; Davidson v. Lawrence, 1 
N. S. Dec. 32; Colchester v. Gosfield, 
Oe Ont AS 281, 20 CanLTOccNotes 
207. 


§ 42 

Of viewers see infra § 84. 

32. Peo. v. Bruner, 190 Ill. A. 
299: Barton v. Minnie Creek Drain. 
Dist., 112 Ill. A. 640; Houser v. State, 
184 Ind. 88, 110 NE 665; Pinney v. 
Powers, (Ind.) 104 NE 857; Harris v. 
State, 123 Ind. 272, 24 NB 241: Smith 
Va State, wud Inds 167,619 NE 744; 
Auditor-Gen.,v. Bolt, 147 Mich. 283, 


assessment 


2°. 
283, 111 NW 74. 
SO0s7 Ecos Vv: Gary: £96, TL 


Liabilities on bonds see infra 


111 NW. 74; Thompson v. State, 37 
Miss. 518. 
[a] Scope of pond.—A drainage 


commissioner’s bond does not cover 
his default as commissioner of con- 
struction where he holds both of- 
fices. Houser v. State, 184 Ind. 88, 
110 NE 665. 


33. Peo. v. Bunyard, 147 Ill. A. 
U2 
34. State v. Skagit County Super. 


Ct., 42 Wash. 491, 85 P 264. 


v. Robeson, 69 Ill. A, 176 [aff 167 Ill. 
615, 47 NE 10451. 

39. Snedeker v. Matter Sims 
Drain. Dist., 124 Ill, A. 380; Lagow 
v. Robeson, 69 Ill. A. 176 [aff 167 Ill. 
615, 47 NE 1045]. 


40. Snedeker v. Matter Sims 
Drain. Dist., 124 Ill. A. 380. 
41. Smith v. Peo., 140 Ill. 355, 29 


NE 676 [aff 39 Ill. A. 238]. 


42. In re Underhill, 32 Hun (N. Y.) 
449. 
43. See statutory provisions. 


44. Atty.-Gen. v. McClear, 146 
Mich. 45, 109 NW 27%. 
45. Pinney v. Powers, (Ind.) 104 


NE 857; McMullen v. State, 105 Ind. 

334, 4 NE 903. 

46. Peo. v. Morrell, 234 Ill. 47, 84 
NE 644 (holding that town clerk had 
no power to select drainage commis- 
sioners); State v. Nyssa-Arcadia 
Drain. Dist., 80 Or. 524, 157 P 804. 
State v. Nyssa-Arcadia Drain. 
, 80 Or. 524, 157 P 804. 

. Peo. v. Morrell, 234 Ill. 47, 84 

NE 644. 
49. Cross references: 

Collateral attack on acts of de facto 
commissioners see supra § 33, note 
24 [a]. 

Construction of drains see infra §§ 
161-185. 

Constructions and maintenance of 
eee and culverts see infra §§ 
186- 


ing powers see supra § 7. 

50. Peo. v. Spring Lake Drain, 
ete: Dist. 253) Tl 479" 97. INE 1042: 
Kaw Valley Drain. Dist. v. Missouri 
Rael RR: Co;799 Kani 188) 161 Peo 37e 
Birmingham Drain. Dist. v. Chicago, 
CLC Eve CO. 04 LOLs Os DO 2e Sys 
Houck v. Little River Drain. 
Dist., 248 Mo. 373, 154 SW 739. 

[a] Leases. — Sanitary drainage 
district held not authorized to lease 
water power from canal commission- 
ers. Yeadon v. Clark, 276 Ill. 424, 114 
NE 1028. 

{b] Review of orders.—The rea- 
sonableness of orders is a proper 
question for judicial review. Kaw 
Valley Drain. Dist. v. Missouri Pac. 
R. Co., 99 Kan. 188, 161 P 937. 

51. Peo. v. Lease, 248 Ill. 187, 98 
NE 783; Northern Drain. Dist. v. Boli- 
Hoy Countypaadd Missy 2505e 7AetS 

52. Peo. v. Lease, 248 Ill. 187, 93 


NE 783. 

53. See eet ae Corporations 
[28 Cye 17 

Alu Peomav Spring Lake Drain., 


etc., Dist., 253 Ill. 479, 97 NE 1042. 
5S! Peo. v. Spring Lake Drain., 
etc., Dist., 253 Ill. 479, 97 NE 1042. 


56. Peo. v. Hepler, 240 Ill. 196, 88 
NE 491; Buard vy. Portage Drain. 
Dist., 123 La. 590, 49 S 204. 


The police jury is not the 
governing body in the drainage dis- 
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plied from the powers conferred.>’ They are not 
authorized to act outside of their district, and if 
they do, their proceedings are illegal and void.°® 

Where a drainage district has been enlarged, the 
authority of the drainage commissioners is extended 
so as to be coextensive with the district as en- 
larged.°® The authority of commissioners of dis- 
tricts established by mutual agreement is limited by 
the terms of the agreement.°° The authority of 
drain commissioners is joint and proceedings taken 
by a majority thereof are valid.°1 Their acts and 
proceedings will be presumed legal and regular un- 
less expressly attacked on specific grounds, and the 
courts will not examine into them on sweeping al- 
legations of irregularity.°* A consulting engineer 
and a committee of the trustees of a sanitary dis- 
trict cannot in the absence of express authority bind 


the district for the payment of a money obligation.® . 


Contracts of employment. It has been held that 
the supervisors of a drainage district are not the 
general agents of the district, and that they are not 
empowered to bind the district by the employment 
of a special attorney to enforce the collection of as- 
sessments.°* Under some statutes, however, they are 
authorized to employ such officers and agents as 
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[§§ 37-38 


they may deem necesgary,°> and may contract for 
the services of attorneys to represent the district.®® 
Some statutes require a contract for the services of 
an attorney to be approved by the county judge.®* 
Other statutes provide that the fees of attorneys so 
employed shall not exceed a specified annual sum.®* 
An oral contract for legal services is valid.°® At- 
torneys’ fees for services rendered to a drain com- 
missioner in proceedings by. him to recover his salary 
are not expenses incurred in the discharge of ‘‘of- 


ficial duty’’ within a statute requiring such expenses 


to be paid by the county.’° 

[§ 38] b. Indebtedness and Securities—(1) In 
General. Drainage districts and commissions are 
usually empowered by statute to borrow money and 
incur indebtedness for the purpose of constructing 
drains.74_ But they cannot ineur indebtedness in ex- 
cess of funds on hand, and then levy an assessment 
for the purpose of meeting it, in the absence of 
statutory authority.” It has been held, however, 
that, in providing for the organization of drainage 
districts, the legislature may require persons per- 
forming services in the establishment of a district. 
to wait for their fees until the taxes provided for 
by the act may be collected.7* A debt against the 


71. Creek Drain. 


tricts of a parish, but such districts 
are subject to the control of the 
drainage board. Buard v. Portage 
Drain, Dist., 123 La. 590, 49 S 204 
[overr Bayou Terre Aux Beuf 
Drain. Dist. v. Baker, 123 La. 75, 48 
S 654, and Esteves v. Bayou Terre 
Aux Beuf Drain. Dist., 121 La. 991, 
46 S 992, in so far as these cases hold 
to the contrary]. 

57. Keystone Drain. Dist. v. Mis- 
sissippi County Drain. Dist. No. 16, 
121 Ark. 13, 180 SW 215; Ft. Char- 
tres, etc., Drain., etc., Dist. No. 5 v. 
Smalkand, 70 Ill. A. 449; Freeman v. 
Trimble, 21 N. D. 1, 129 NW_ 83. 
But see Hunt Drain. Dist. v. Cole, 
283 Ill. 105, 118 NE 10387 (holding 
that the commissioners of drainage 
districts incorporated may do any act 
or make any contract not expressly 
prohibited by the statute which is in 
furtherance of the general corporate 
purposes of the drainage district). 

58. Peo. v. Camp, 248 Ill. 154, 90 
NE 215; Peo. v. Hepler, 240 Ill. 196, 
88 NE 491; Peo. v. Anderson, 239 Ill. 
266, 87 NE 1019; Peo. v. Schwank, 
237 Ill. 40, 86 NE 6381; Peo. v. Carr, 
231 Ill. 502, 83 NE 269; Robertson 
v. Baxter, 57 Mich. 127, 23 NW 711. 
Peo. v. Young America Drain. 
Comrs., 143 Ill. 417, 32 NE 688. 

Peo. v. Curry, 276 Ill. 324, 114 


Cass County 
514,92 NW 52. 
Iberia, etc., 


61. Turnquist _ v. 
Drain. Comrs.,11 N. D. 

62. De Gravelle v., 
Drain. Dist., 104 La. 703, 29 S 302. 

63. Strobel Steel Con. Co. 
Chicago Sanitary Dist., 160 Ill. 
554. 

64. Drainage Dist. No. 1 v. Daudt, 
74 Mo, A. 579. 

65. Keene v. Trice, (Ark.) 161 SW 


499. 

{a] Engineers.—(1) The board 
can employ a construction engineer 
without appointing him chief engi- 
neer. Keene v. Trice, (Ark.) 161 
_SW 499. (2) Where a statute created 
a drainage district authorizing the 
board to select a chief engineer, but 
did not limit its power to the em- 
ployment of a single engineer, or one 
firm of engineers, the board could 
employ, if necessary, a consulting en- 
gineer to determine the feasibility of 
the plan. Thibault v. McHaney, 127 
Ark. 1, 192 SW 183. 

66. Reclamation Dist. No. 108 v. 
Hagar, 4 Fed. 366, 6 Sawy. 567 [aff 
Vie D.. Beto, 4 -B8Cl166s) 28 “DL. ed, 
569]; Thibault Vv. McHaney, 127 Ark. 


v. 
dy, 


1,192 SW 183; Sain v. Bogle, 122 Ark. 
14, 182 SW 515; Seitz v. Meriwether, 
114 Ark. 289, 169 SW 1175; Keene v. 
Trice, (Ark.) 161 SW 499; Lincoln 
County Bd. of Comrs. v. Robertson, 
35 Okl. 616, 130 P 947; Hidalgo Coun- 
ty Drain. Dist. No. 1 v. Swearingen, 
(Tex. Civ. A.) 158 SW 211; Swearin- 
gen v. Hidalgo County Drain. Dist. 
No. 1, (Tex. Civ. A.) 142 SW 1006; 
Matagorda County Drain. Dist. No. 1 
v. Gaines, (Tex. Civ. A.) 140 SW 370. 

67. Sain v. Bogle, 122 Ark. 14, 182 
SW 515; Hidalgo County Drain. Dist. 
No. 1. v. Swearingen, (Tex. Civ. A.) 
158 SW 211; Swearingen v. Hidalgo 
County Drain. Dist, No. 1, (Tex. Civ. 
A.) 142 SW 1006; Matagorda County 
Drain. Dist. No. 1 v. Gaines, (Tex. 
Civ. A.) 140 SW 370. 

[a] County judge interested.—A 
contract made by the attorney, in 
which the county judge has a joint or 
partnership interest, is against pub- 
lie policy. Hidalgo County Drain. 
Dist. No. 1 v. Swearingen, (Tex. Civ. 
A.) 158 SW 211 (where the evidence 
was held sufficient to sustain a find- 
ing that the attorney made the con- 
tract solely for himself and not joint- 
ly with, or as a partner of, the county 


judge). 

68. Seitz v. Meriwether, 114 Ark. 
289, 169 SW 1175. 

{a] Fees included.—Under § 21 of 
the special act organizing the St. 
Francis drainage district (Acts 
[1905] p 444), the limitation of the 
amount of attorney’s fees applies to 
fees for the collection of taxes as 
well as to fees for the bringing of 
suits. Seitz v. Meriwether, 114 Ark. 
289, 169 SW 1175. 

[b] Recovery of excessive fees.— 
An attorney is bound to know the 
limitations on the authority of the 
board of commissioners, and cannot 
defeat a suit for the recovery of fees 
paid him in excess of the statutory 
amount on the ground that the pay- 
ment was voluntary, reasonable in 
amount, and made upon disinterested 
legal advice. Seitz v. Meriwether, 
114 Ark. 289, 169 SW 1175. 

69. Hidalgo County Drain. Dist. 
No. 1 v. Swearingen, (Tex. Civ. A.) 
158 SW 211; Swearingen v. Hidalgo 
County Drain Dist. No. 1, (Tex. Civ. 
A.) 142 SW 1006 (both holding that 
the statute requiring contracts to be 
in writing did not apply to contracts 
for legal services). 

70. Hatch vy. Calhoun County, 170 


Mich. 322, 136 NW 350. 


Ark.—Cypress 
beak v. Wolfe, 109 Ark. 60, 158 Sw 

Cal.—Reclamation Dist. No. 70 v. 
Blackmer, 159 Cal. 801, 1138 P 174; 
Reclamation Dist. No. 70 v. Birks, 159: 
Cal.5233), 118 Po7 05 

Ill.—Lussem_ v. Chicago Sanitary 
Dist., 192 Ill. 404, 61 NE 544; Winkel- 
mann v. Moredock, ete. Landing 
Drain. Dist., 170 Ill. 37, 48 NE 715. 

La. ~ Iberia, ete, 
Drain. Dist., 104 La. 703,29 S 302. 

Mo.—Birmingham Drain. Dist. v.: 
Wabash R. Co., 178 SW 898; Birming- 
ham Drain. Dist. v. Chicago, ete., R-. 
Co., 178 SW 897; Birmingham Drain. 
Dist. v. Chicago, etc., “R. Co., 266. 
Mo. 60, 178 SW 893. 

N. Y.—Peo. v. Meera, 143 App. 
Div. 760, 128 NYS 34 

Wis.—Chicago, etc., = Co. v. Lem- 


onweir River Drain, Dist., 135 Wis. 
228, 115 NW 825. 
[a] Operation of statute.—L. 


(1913) p 266 § 60, authorizing the 
board of supervisors in a drainage. 
district to borrow money applies only 
to districts organized prior to April 
8, 1905. Birmingham Drain. Dist. v. 
Wabash R. Co., (Mo.) 178 SW 898; 
Birmingham Drain. Dist. v. Chicago, 
etc., R. Co., (Mo.) 178 SW 897; Bir- 
mingham Drain. Dist. v. Chicago, etc.,; 
R. Co., 266 Mo. 60, 178 SW 893. 

{b] imitation of power.—Under 
the Sanitary Drainage Act §§ 9, 10,: 
12, limiting the amount of indebted— 
ness the district may incur, the last 
assessment for state and county pur- 
poses previous to issue of the dis- 
trict’s bonds is the basis on which to 
determine whether the statutory lim- 
it has' been exceeded. Lussem v. 
Sanitary Dist. of Chicago, 192 Ill. 404, 
61 NE 544. 

{c] Purposes for which money 
may be borrowed.—Under Drainage: 
Law (Cons. L. c 15) §§ 15, 16, au- 
thorizing drainage commissioners to 
borrow funds to construct ditches or 
to pay land damages, and requiring 
the supervisor of the town to issue 
bonds to the amount borrowed, the 
amount borrowed may not include 
items for compensation and _ per- 
sonal expenses of the commissioners. 
Peo. v. Wiggins, 143 App. Div. 760,. 
128 NYS 344. 


et to issue bonds see infra §-. 


72. See infra § 223. 
73. State v. Taylor, 224 Mo. 393, 
123 SW -892. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 38-40] 


property of a reclamation district, payable by the 


‘owners of the property within the district accord- 


ing to benefits, cannot be transferred to property not 
within the district when the debt was created, and 
not benefited by the work done,‘* and hence, where 
an existing district is included in a new district, the 
debts of the old district are not affected, but remain 
a lien upon the lands therein.%* But it has been 
held that, where a district is reorganized, and the 
new district takes the place of the old, serving the 
same people, and taking over its property, the lia- 
bilities, as well as the rights of the corporation in 
its old form, accompany the corporation in its reor- 
ganization.”® 

[§ 39] (2) Drain Warrants or Orders.77 Upon 
the presentation of a claim to a board of drainage 
commissioners the board audits such claim, and, if it 
is allowed, issues a warrant on the proper drain 
fund.7® Such warrants usually bear interest from 
the time of presentation until payment.?® Where 
claims against a reclamation district are allowed by 
the trustees and warrants are drawn, payment of 
which is refused for want of funds, the creditor 
may at once bring mandamus, either against the 
county treasurer, to compel payment if there are 
funds available,®° or against the trustees and super- 
visors to compel assessment to raise funds if there 
are none,®! and the statute of limitations begins to 
run and bars the ereditor’s right at the expiration 
of the statutory period thereafter.8? Drain war- 
rants or orders can be paid only out of the particular 


74. Reclamation Dist. No. 70 v. 
Blackmer, 159 Cal. 801, 113 P 174;] A. 405. 
Reclamation Dist. No. 70 v. Birks, 159 89. 
Caley 2os pol Love 70. 67 Ill. A. 405. 
75. Reclamation Dist. No. 70 v. 90. 
Blackmer, 159 Cal. 801, 118 P 174; | Dee Clay Mfg. Co., 176 Ill. 


91. 


DRAINS 


Drainage Comrs. v. Loveless, 67 Ill. 
Drainage Comrs. v. Loveless, 


Taylorville First Nat. Bank v. 


[19C.J.] 629 


assessment on the eredit of which they are drawn, 
and which constitutes a separate fund; they cannot 
be paid out of the general county funds.’* In Cali- 
fornia the statutes require that drain warrants shall 
be drawn by the land trustees and be approved by 
the board of supervisors.’*: It has been held that 
drainage commissioners have no authority to con- 
tract for the removal of a dam built by private par- 
ties and to issue warrants for the payment thereof 
without notice to the landowners,®* and that the fact 
that the commissioners have availed themselves of 
the removal of such dam does not estop them or the 
district from denying the validity of the warrants.°* 
Under statutes authorizing drain commissioners to 
draw orders or warrants on the county treasurer 
they are prima facie valid,*” and in an action on such 
orders plaintiff is not required to prove the regular- 
ity of the proceedings for the assessment and col- 
lection of the tax,8 nor can the district show by its 
records that no entry has been made authorizing 
the issuance of the orders or the work for which 
they were issued.®® A purchaser of an order issued 
by a drainage district is put upon notice as to the 
legality of the proceedings of the commissioners in 
issuing them.®° 

[$ 40] (3) Drainage Bonds. Drainage dis- 
tricts or other local authorities are generally au- 
thorized to issue bonds in anticipation of revenues, 
for the purpose of raising money for the construc- 
tion of drains,®°* and the authority of a district to 
issue such bonds cannot be questioned in a suit to 


104 La. 708, 29 S 302. 

Minn.—Van Pelt v. Bertiliud, 117 
Minn. 50, 134 NW 226. 

Miss.—-Allen  v. Hopson Bayou 
Drain. Dist., 106 Miss. 630, 64 S 418; 


A. 455, Cox v. Wallace, 100 Miss. 525, 56 S 


.SCt 1039 mem, 


Reclamation Dist. No. 70 v. Birks, 159 
Cal. 233, 113 P 170. 

76. Wilson v. King’s Lake Drain., 
ete.,, Dist., 176 Mo. A. 470, 158 SW 


efile 

Liability to construction contrac- 
tor see infra § 183. 

77. Warrants or orders issued to 
drain construction contractor see 
infra § 183. 

78. St.:Charles County Drain. Dist. 
No, 1 v. Daudt, 74 Mo. A. 579; Reed 
v. Heglie, 19 N. D. 801, 124 NW 


aa 
79. D. O. Mills & Co. Nat. Bank 
3 4a) ee Oradea Orne: 


v. Greenlaw, 
963. 

80. San Francisco Sav. Union v. 
Reclamation Dist. No. 124, 144 Cal. 
639, 1T9 Pe 374. 

81. San Francisco Sav. Union v. 
Reclamation Dist. No. 124, 144 Cal. 
639, 79 P 374. 

g2. San Francisco Sav. Union v. 
Reclamation Dist. No. 124, 144 Cal. 


639, 79 P 374. : 

83. Peo. v. Merritt Tp., 38 Mich. 
243: State v. Seamen, 23 Oh. St. 
389. 


84. Cosner v. Colusa County, 58 
‘Cal. 274. 
[a] District including several 


-counties.— Where the drainage dis- 


trict includes more than one county, 
each board of supervisors has the 
discretion as to approval of war- 
rants drawn upon their respective 
counties. Cosner y. Colusa County, 
58 Cal. 274. ; 

85. Badger v. Inlet Drain. Dist., 
141 Ill. 540, 31 NE 170. 

86. Badger v. Inlet Drain. Dist., 
141 Til. 540, 31 NE 170: 

87. ‘Aylesworth v. Gratiot County, 
43 Fed. 350 [aff 159 U. S. 250 mem, 15 
Sct 1039 mem, 40 L. ed. 146 mem]; 
Drainage Comrs. v. Loveless, 67 Ill. 
A. 405. 

gs. Aylesworth v. Gratiot County, 
43 Fed. 350 [aff 159 U. S. 250 mem, 15 
40 L. ed. 146 mem]; 


Liability for misapplication or 
diversion of assessments. made to pay 
bonds see infra § 42. 

92. U. S.—New Orleans’ Drain. 
Commn. v. National Contracting Co., 
pia te 780 (Louisiana Drainage 

Cur 

Ark.—Oliver v. Whittaker, 122 Ark. 
291, 183 SW 201; Hopson vy. Hellums, 
111 Ark. 421, 163 SW 1191. 

Cal.—Van De Water v. Pridham, 33 
Cal. A. 252, 164 P 1136; Moreing v. 
Shields, 28 Cal. A. 518, 152 P 964; 
In re Reclamation Dist.' No. 900, 22 
Cal. A. 439,°134 P 726. 

Ga.—Almand v. Pate, 143 Ga. 711, 
85 SE 909. 

Ida.—Elliott v. McCrea, 23 Ida, 524, 
130 P 785. 

Ill.—Peo. v. Cairo, ete., R. Co., 256 
Tll. 432, 100 NE 207; Peo. v. Bowman, 
253 Ill. 234, 97 NE 304; Lussem v. 
Chicago Sanitary Dist., 192 Ill. 404, 61 
NE 544; Peo. v. Jones, 137 Ill. 35, 27 
NE 294; Peo. v. Swigert, 130 Ill. 608, 
22 NE 787; Barton vy. Minnie Creek 
Drain, Dist.,-112 Ill. A. 640. 

Ind.—Kessler v. State, 178 Ind. 191, 
98 NE 1089 (holding that under the 
drainage law and L. [1909] ec 173, a 
drainage improvement at a cost ex- 
ceeding five thousand dollars must 
be paid for by the issuance of bonds, 
although the drains were originally 
constructed under the jurisdiction of 
a board of commissioners and not of 
a circu‘t or superior court). 

La.—Shaw v. Bayou Terre Aux 
Beufs: DrainawmDist,, ) £38), lua. 1917, 70 
S 910; Bone v. Sixth Ward, ete., 
Drain. Dist., 128 a. 847, 55 S 478; 
Iowa Drain, Dist. No. 1 v. Wilkins, 
125 La. 137, 51 S 94; Bayou Terre 
Aux Boeufs Drain. Dist. v. Baker, 124 
La. 216, 50 S 16; Buard y. Pointe 
Coupée Parish Drain, Dist., 123 La. 
590, 49 S 204; Bayou Terre Aux Boeufs 
Drain. Dist.-v. Baker, 123 La. 75, 48 
S 654; Richard v. Cypremort Drain. 
Distzar lO Tam GbN, woes SO 2c De 
Gravelle v. Iberia, etc., Drain. Dist., 


461; Haley v. Leflore County Drain. 
Comrs., 99 Miss. 556, 55 S 3538; James 
v. Tallahatchie Drain. Commn., 97 
Miss. 319, 52 S 453. 

Mo.—State v. Hicher, 178 SW 171; 
State v. Taylor, 224 Mo. 393, 123 SW 
892; State v. Chariton Drain. Dist. 
Nos, 1, °192' -Mo..517, 90 -SW 722. 

N. Y.—Peo. v. Wiggins, 143 App. 
Div. 760, 128 NYS 344; Millard v. 
ie 136 App. Div. 669, 121 NYS 


N. C.—Washington County Drain. 
Dist. v. Eastern Home, etc., Assoc., 
165 N. C. 697, 81 SE 947; Parkville 
Drain. Dist. Comrs. v. Brett Engi- 
neering, etc., Co., 165 N. C. 37, 80 SE 
897; Caravan v. Mattamuskeet Drain. 
Dist., 161 N. C. 100, 76 SE 681; Car- 
ter v. Mattamuskeet Lake Drain. 
Comrs. 156 N. C. 183, 72 SE 380. 

N. D.—Erickson v. ‘Cass County, 11 
N. D. 496, 92 NW 841 (board of coun- 
ty commissioners authorized to issue 
bonds). 

Or.—State v. Mehaffey, 82 Or. 683, 
162 P 1068 (what statute applicable). 

S. C.—tLinley v. Citizens’ Nat. 
Bank, 108 S. C. 372, 94 SE 874. 

Tex. Hidalgo County Drain. Dist. 
No. 1 v. Davidson, 102 Tex. 539, 120 
SW 849; David v. Timon, (Civ. A.) 
183 SW 88; Hebert v. Scurlock, (Civ. 
A.) 178 SW 711; Holt v. State. (Civ. 
A.) 176 SW 7438; Wilson v. Hebert, 
(Civ. A.) 174 SW 861. 

Utah.—Moody v. Millard County 
ek Dist. No. 1, 46 Utah 24, 149 P 
480. : 

Ont.—Sutherland Innes Co. v. Rom- 


ney, 26 Ont. A. 495, 19 CanLTOcc 
Notes 381. 
{a] Constitutionality of statute.— 


Acts (1911) p 108, authorizing the is- 
suance of bonds by drainage districts 
payable only from the proceeds of as- 
sessments against property specially 
benefited by the improvement, does 
not violate the constitutional provi- 
sion restricting the power of political 
divisions of the state to create debts, 
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enforce the lien of tax bills issued by the district.°* 
Nor will injunction lie to enjoin the issue of bonds 
unless the action of the drainage commissioners is 
influenced or procured by fraud.®* It has been held, 
in a jurisdiction where the county commissioners 
are the officials authorized to issue drainage bonds,°> 
that they are not the trustees of the funds derived 
from the sale of the bonds, so as to be subject to suit 
by contractors to recover for services in construct- 
In some states the statutes limit 
the liability of individual owners of land within a 
drainage district to a specific percentage of the in- 


ing a drain.°® 


ty ae v. Pate, 143 Ga. 711, 85 SEH 

{[b] Purposes of issuance. — A 
statement in an ordinance of the 
board of trustees of a sanitary dis- 
trict, directing an issue of bonds, as 
authorized by the Sanitary Drainage 
Act, that the proceeds were to be 
used for ‘corporate purposes,’ was 
sufficiently definite as to the pur- 
poses of the bonds to sustain their 
validity. Lussem v. Chicago Sani- 
tary Dist., 192 Ill. 404, 61 NE 544. 

[e] Letting work as prerequisite. 
—Under Civ. Code (1912) §§ 2214, 
2215 et seq, where drainage district 
improvement is let in sections, bonds 
may not be issued for the cost of sec- 
tions until the work has been let. 
Linley vy. Citizens’ Nat. Bank, 108 
S. C. 372, 94 SE 874. 

{d] Bonds for subdistricts.—The 
commissioners of a drainage district 
have no right to issue bonds bind- 
ing the whole district for work done 
in and for the benefit of a single 
subdistrict and to be paid for by a 
tax on such subdistrict. Peo. v. 
Swigert, 130 Ill. 608, 22 NE 787. 

{e] Repeal of statute——Where a 
drainage district was organized un- 
der Rev. St. (1899) § 8259, and the 
only matter uncompleted when the 
statute was repealed by Acts (1905) 
p 207 was the issuance of bonds pay- 
able out of a tax to be levied, the dis- 
trict had the right to execute and 
deliver the bonds under the act re- 
pealed. State v. Chariton Drain, 
Dist. No. 1, 192 Mo. 517,.90 SW 722. 


ate State v. Hicher, (Mo.) 178 SW 
Le: 
94. Carter v. Mattamuskeet Lake 


Drain. Comrs., 156 N. C. 183, 72 SEH 
380. But see David v. Timon, (Tex. 
Civ. A.) 183 SW 88 (holding that a 
citizen taxpayer may enjoin the is- 
suance of bonds where the officers 
issuing them have not complied with 
the law). 

95. Conn v. Cass County, 151 Ind. 
517, 51 NE 1062. 

96. Conn v. Cass County, 151 Ind. 
517, 51 NE 1062. 

97. Caravan Vv. Mattamuskeet 
Drain. Dist., 161 N. C. 100, 76 SE 681 
(holding that this Hmitation was suf- 
ficiently expressed in certain bonds). 

98. Wilson v. Hebert, (Tex. Civ. 
A.) 174 SW 861. 

99. State v. Taylor, 224 Mo. 393, 
123 SW 892. 

1. See infra notes 10-22. 

2. James v. Tallahatchie Drain. 
Commn., 97 Miss. 319, 52 S 453; State 
v. Taylor, 224 Mo. 393, 123 SW 892; 
Hidalgo County Drain. Dist. No. 1 v. 
Davidson, 102 Tex. 539, 120 SW 849. 

{a] Indorsement and registry by 
the treasurer held necessary to valid- 
ity of bonds. James v. Tallahatchie 
Drain. Commn., 97 Miss. 319, 52 S 


453. 3 

{[b] Approval by attorney-general. 
—Under L. 30th Leg. (1907) p 78 §§ 
1-25, the attorney-general is not re- 
quired to pass on the bonds until 
they are actually printed and signed 
by the proper officials. Hidalgo Coun- 
ty Drain. Dist. No. 1 v. Davidson, 102 
Tex. 539, 120 SW 849. 

[ec] Denomination of bonds.—Un- 
der a statute authorizing the issuance 
of bonds in denominations of not less 


DRAINS 


than one hundred dollars, ete., the 
county court may issue bonds in any 
denomination in excess of one hun- 
dred dollars, to suit the occasion, 
provided they do not exceed the 
amount of the authorized issue. 


State v. Taylor, 224 Mo. 393, 123 SW, 


892. 

3. Lussem v. Chicago Sanitary 
Dist., 192 Ill. 404, 61 NE 544; Iowa 
Drain. Dist. No. 1 v. Wilkins County, 
125 Ba, 137, 51:S- 94° Towa, Drain. 
Dist. No. 1 v. Wilkins County, 125 
La. 127, 51 S 91; Bayou Terre Aux 
Beeuf Drain. Dist. v. Baker, 123 La. 
75, 48 S 654; Carter v. Mattamus- 
keet Lake Drain. Dist. Comrs., 156 
N. C. 1838, 72 SE 380 (holding that the 
legislature, after providing, by L. 
[1909] ¢ 442, for the creation of a 
drainage district and the issuance of 
bonds and an assessment for the con- 
struction, may, by a subsequent act, 
provide for issuance of other bonds 
and for another assessment there- 


for). 
{a] Limitation of amount.—(1) 
Where the taxable property in the 


district was sufficient to authorize 
the issue of bonds under a statute 
prohibiting the incurring of indebt- 
edness to an amount in excess of a 
specified per cent on the valuation of 
taxable property in the district, the 
bonds could not be defeated by rea- 
son of the decreased valuation of the 
property thereafter. Lussem vy. Chi- 
cago Sanitary Dist., 192 Ill. 404, 61 
NE 544. (2) The restriction of a 
bond issue to one tenth of the tax 
assessment does not apply to bonds 
raised on acreage taxes, under Const. 
art 281, amended by Acts (1906) p 
207 No. 122, as to which the only 
restriction is that the issue shall 
not exceed the aggregate amount of 
taxes to be raised by the levy of a 
tax not exceeding twenty-five cents 
per acre and for a period not to ex- 
ceed forty years. Iowa Drain. Dist. 
No. 1 v. Wilkins, 125 La. 137, 51 S 
94; Iowa Drain. Dist. No. 1 vy. Wil- 
kins, 125 La. 127,°51 S 91." (3) Under 
Const. art 281, authorizing districts 
to issue bonds upon the basis of an 
ad valorem tax to which all taxable 
property is liable, not exceeding five 
mills on the dollar, to the extent of 
one tenth of the assessed value of the 
property in such districts, and also 
authorizing such districts to incur a 
debt and issue bonds therefor, upon 
the basis of a specific tax on land 
not exceeding twenty-five cents an 
acre, the limit of time for which 
the taxes may be levied and during 
which the bonds may run being fixed 
in both cases at forty years, a debt 
which by reason of excess in amount 
cannot be incurred upon either of 
the bases thus provided cannot be in- 
curred upon the theory that the two 
bases may be combined, so that the 
debtors of the ad valorem and of 
the specific taxes, respectively, will 
be bound, each class, for the whole. 
Bayou Terre Aux Boeuf Drain. Dist. 
v. Baker, 123 La. 75, 48 S 654. 

{b] An excessive issue of bonds 
by a drainage district is valid to the 
amount of the taxes to be raised by 
the levy for a certain number' of 
years, and the bonds first negotiated 
and delivered, up to the aggregate 


debtedness created.*? 
bid the sale of drainage bonds below par, and in 
such case an agreement that a drainage contractor 
shall sell the bonds and pay the difference between 
the market and par value is illegal.°® 
bonds cannot be sold to advantage, they may be 
canceled and others issued in their places.*° 
proceedings preliminary to the issuance of drainage 
bonds,! the formal requisites of such bonds,’ the 
amount to be issued,’ the time of delivery* and 
maturity,®> and the right to interest thereon,® are 
matters of statutory regulation which vary in the 
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Sometimes the statutes for- 


Where the 
The 


amount of taxes to be raised, are en- 
titled to preference out of the amount 
of the proceeds. lowa Drain. Dist. 
No. 1 v. Wilkins County, 125 La. 137, 
51.8945 Towa, Drain, Dist. No. 1iv- 
ons County; 2125" Gas V2 aos 

{c] Restraining issuance.—That a 
sum less than the amount of bonds, 
which drainage commissioners pur- 
pose to issue for maintenance of the 
drainage system during its construc- 
tion, and for payment of interest on 
the bonds issued for cost of con- 
struction, will be sufficient for such 
purpose is matter for exception in 
the proceedings for their issuance, 
and not matter entitling the land- 
owners who are subject to assess- 
ment to enjoin the issue. Carter v. 
Mattamuskeet Lake Drain. Comrs., 
156 N. C. 188, 72 SE 380. ° 

4 Hosper v. Hellums, 108 Ark. 
460, 158 SW 771 (holding that under 
Acts [1909] p 841 § 15, drainage com- 
missioners may issue and sell bonds 
in anticipation of revenues, either to 
a contractor or other purchaser, after 
the contract for the improvement has 
been let, the only restriction being 
that they may not deliver bonds to 
the contractor before the work has 
been performed). 

5. Peo. v. Bowman, 253 Ill. 234, 97 
NE 304; David v. Timon, (Tex. Civ. 
A.) 183 SW 88 (holding that, where 
bonds were authorized by a vote of 
taxpayers to yun forty years, the 
commissioners’ court cannot issue 


bonds running only twenty-five 
years). td 
[a] That bonds issued by a sani- 


tary district mature in one year will 
not justify the court in treating a 
levy to pay such bonds as a levy 
for current expenses thereby sub- 
jecting it to reduction under the 
revenue law. Peo. v. Bowman, 253 
Tll. 234, 97 NE 304. 

6. Oliver v. Whittaker, 122 Ark. 
291, 183 SW 201; Lussem v. Chi- 
cago Sanitary Dist., 192 Ill. 404, 61 
NE 544; Haley v. Leflore County 
Drain. Comrs.,.99 Miss. 556, 55 S 353 
(holding that under the express 
terms of Acts [1906] c 132 §§ 22, 25, 
28, and Code [1906] §§ 1703, 1706, 
1709, it is proper to provide for pay- 
ment of interest annually on drain- 
age district bonds). 

{a] Provision for levy of tax to 
pay interest.—Bonds issued under or- 
dinances of the sanitary district of 
Chicago, passed in the months of 
September and October, 1900, with 
interest payable one half on October 
1st, one half in April, are not void 
because no provision was made in 
the ordinances for levy of a tax to 
pay the interest on the same for the 
year 1900, since no interest fell due 
in that year. Lussem vy. Chicago 
Sanitary Dist., 192 Ill, 404, 61 NE 
544; Carter v. Mattamuskeet Lake 
ek Comrs.; 156 N. ‘C.-1838) 72).S5 

0. 

{b] Bonds issued to pay interest 
on bonds.—From the grant of power 
to drainage commissioners to issue 
bonds for cost of construction of a 
drainage system, power to issue 
bonds to pay the interest on the 
bonds for the cost of construction 
arises by implication. Carter v. Mat- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 40] 


several states.?. Mere irregularities which prejudice 
no one will not invalidate bonds issued in substantial 
compliance with the requirements of the statute.8 A 
drainage district is not liable on bonds for the pay- 
ment of which assessments have been made, where 
the proceeds of such assessments have been ex- 
pended by the district officers for other purposes, the 
remedy of the bondholders being against the of- 
ficers guilty of the misappropriation.® 

Petition and notice. In some jurisdictions drain- 
age bonds can be issued only upon petition by land- 
owners,!° followed by notice to persons interested of 
the time for hearing the same.11 Personal notice 
need not be served on the persons interested, and 
a statute authorizing notice to be published is 
valid.” 

Election to determine issuance, A statute pro- 
viding for the bonding of a drainage district with- 
out a vote of the people of the district does not 
create a municipal indebtedness within the meaning 
of a constitutional provision prohibiting the creation 
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of such indebtedness without submission to popular 
vote.® In several of the states, however, an election 
is required by statute.1* In Louisiana the board of 
drainage commissioners, and not the police jury, is 
vested with the power to order a bond election.?® 
The statutory provisions as to notice,1® qualifica- 
tions, and oath 1® of voters, and the form of bal- 
lots,1® must be substantially followed. . Irregulari- 
ties in the election may be cured by a resubmission 
of the question at a second valid election.?° The 
constitution 7! or statute 2? may limit the time for 
contesting such election. 

Action to determine validity. Statutes exist pro- 
viding for an action to determine the validity of 
bonds .after issuance.?° 

Lien of bonds. Bonds issued by a town under 
the provisions of the drainage law are town: obliga- 
tions and are a lien upon all the taxable property of 
the town.?* The lien of a mortgage on lands within 
a drainage district, although taken before the dis- 
trict was organized, is inferior to the lien of bonds 


tamuskeet Lake Drain. Comrs., 156 
IN: Cy 183, 72 SE-380: 

7 See statutory provisions. 

8. Millard v. Adams, 136 App. Div. 
669, 121 NYS 504. 

9. See infra § 42; and Sesterhenn 
v. Schneider, 184 Ill. A. 472; Schoden 
v. Schaefer, 184 Ill. A. 456; Barton 


x Winaie Creek Drain. Dist., 112 Tl. 
‘10. Hopson v. Hellums, 111 Ark. 


421, 163. SW 1191; Cox v. Wallace, 100 
Miss. 525, 56 S 461. 

' [a] Requisites of petition.—Un- 
der the express provisions of the act 
of March 8, 1913 (Acts [1913] p 612) 
§ 1, bonds of a drainage district, is- 
sued without petition by majority of 
the landowners and of the owners in 
acreage and value, were invalid and 
Subject to cancellation. Hopson v. 
Hellums, 111 Ark. 421, 163 SW 1191. 

{b] Bonds issued without petition. 
—An Illinois act provided in certain 
sections that drainage commissioners 
might upon petition asking therefor 
issue bonds to the full amount of an 
assessment, and in another section 
that the commissioners might issue 
bonds not to exceed ninety per cent 
of an assessment, such bonds to bear 
six per cent interest and not to run 
more than one year after the ma- 
turity of the assessment. It was 
held that a bond might be issued 
under the latter section without any 
petition therefor. Peo. v. Jones, 137 
Ill. 35, 27 NE 294. 

11. Cox v. Wallace, 100 Miss. 525, 
66 S 461; Parkville Drain. Dist. 
Comrs. v. Brett Engineering, etc., Co., 
165 IN. -C. 37,80, SH 897. 

12. Cox v. Wallace, 100 Miss. 525, 
56 S 4€1; Parkville Drain. Dist. 
Comrs. v. Brett Engineering, etc., Co., 
165 N. C. 37, 80 SE 897. 

{a] Excuse for failure to publish 
notice.—Under Pub. L. (1909) c¢ 442, 
as amended by Pub. L. (1911) ¢c 67, 
requiring, by § 15 of the former act, 
that, after the filing and acceptance 
of the final report of the engineer and 
viewers in a proceeding to establish 
a drainage district and for the is- 
suance of bonds, notice of the time 
of hearing objections thereto shall 
be published in some newspaper of 
general circulation in the county and 
posted at the courthouse and at five 
conspicuous places in the district, 
and in view of § 87 of the former 
act that it shall be liberally con- 
strued to promote drainage, the fail- 
ure to make such publication is not 
fatal to the validity of the bonds, 
where no newspaper is published in 
the county. Parkville Drain, Dist. 
Comrs. v. Brett Engineering, etc., 
Co., 165 N. C. 37, 80 SE 897. 

13. Hlliott v. McCrea, 23 Ida. 524, 
130 P 785. 

» 14 Moreing v. Shields, 28 Cal. A. 


5138, 152 P 964; In re Reclamation 
Dist. No. 900, 22 Cal. A. 439, 134 P 
726; Bone v. Sixth Ward, etc., Drain. 
Dist., 128 La. 847, 55 S 478; Bayou 
Terre-Aux-Boeeufs Draing s Dist. va 
Baker, 124 La, 216, 50 S 16; Buard 
v. Portage Drain. Dist., 123 La. 590, 
49 S 204; Bayou Terre Aux Bceeuf 
Drain. Dist. v. Baker, 123 La. 75, 48 S 
654; Hsteves v. Bayou, etc., Drain. 
Dist., 121 a. 991, 46 S 992; Richard 
v. Cypremort Drain. Dist., 107 La. 
657, 32 S 27; De Gravelle v. Iberia, 
etc., Drain. Dist., 104 La. 703, 29 S 
302; James v. Tallahatchie Drain. 
Commn., 97 Miss. 319, 52 S 453: David 
v. Timon, (Tex. Civ. A.) 183 SW 88; 
Hebert v. Scurlock, (Tex. Civ. A.) 178 
SW 711; Holt v. State, (Tex. Civ. A.) 
176 SW 743. 

[a] Statutory provisions. — Acts 
(1910) No. 256, superseded Acts 
(1902) No. 145, but did not create a 
hiatus, and an election called under 
Act No. 145, and the preliminary 
steps carried out under that act un- 
til the date when Act No. 256 be- 
came effective, when the further 
steps for the election were taken un- 
der the latter act, is a valid election. 
Bone v. Sixth Ward, etc., Drain. Dist., 
128 La. 847, 55 S 478. 

[b] Taxpayers authorized to de- 
termine bond issue by two-thirds 
vote under Texas constitution. Holt 
v. State, (Tex. Civ.A:) 176 SW 743. 

[ec] Curing defects.—An election 
on the question of issuing bonds for 
Los Angeles county flood control dis- 
trict, created by St. (1915) p -1502, 
not being required by constitution, 
the legislature might have provided 
for the issuance of the bonds with- 
out election, and therefore St. (1917) 
p 239, legalizing all acts leading up 
to execution of bonds, cured any de- 
fect in the election. Los Angeles 
County Flood Control Dist. v. Ham- 
ilton, (Cal.) 169 P 1028. 

15. Buard v. Pointe Coupeé Parish 
Drain. Dist., 123 La. 590, 49 S 204 
[overr Bayou Terre Aux Boeuf Drain. 
Dist. v. Baker, 123 La. 75, 48 S 654; 
Esteves v. Bayou, etc., Drain. Dist., 
121 La. 991, 46 S 992]. 

16. Moody v. Millard Drain. Dist. 
No. 1, 46 Utah 24, 149 P 480. 

{a] Defective statutory provisions 
for notice—L. (1913) c 95 § 32, pro- 
viding for a special election to de- 
termine the question of the issuance 
of drainage bonds is meaningless as 
to its requirements for notice of the 
election, and since it cannot be de- 
termined from such statute who is to 
give the notice, when it is to be 
given, or the manner in which it is 
to be given, an election thereunder 
is invalid, although notice by posting 
and publication was given. Moody 
v. Millard County Drain. Dist. No. 1, 
46 Utah 24, 149 P 480. 


17. Hebert v. Scurlock, (Tex. Civ. 
A.) 178 SW 711 (holding that under 
Rev. St. [1911] art 2580, one who 
is in fact a property owner within 
a drainage district is entitled to vote 
at a bond election, although not 
shown by the tax rolls to be a prop- 
erty owner). 

18. Hebert v. Scurlock, (Tex. Civ. 
A.) 178 SW 711 (holding that an 
election for the issuance of drainage 
bonds fs not invalid because the oath 
required by Rev. St. [1911] art 2581 
was not taken by electors). 


19. Bone v. Sixth Ward, etc., 
Drain, Dist., 128 La. 847, 55 S 478. 
[a] Curative statute.—In  sub- 


stance, there is no difference between 
the pallot provided by Acts (1902) 
No. 145 for an election in a drainage 
district on the question of bond is- 
sue, and Acts (1910) No. 256, and, 
as such later act has a curative sec- 
tion, it validates an election held 
under it, although the ballot is in the 
form prescribed by the _ original. 
Bone v. Sixth Ward, etc., Drain. Dist., 
128 La. 847, 55 S 478. 


20. Bayou Terre - Aux - Beeufs 
pra Dist. v. Baker, 124 La. 216, 50 
oC .% Godchaux Co. v. Hstopinal, 142 


La. 812, 77 S 64 

[a] ‘A suit A ‘set aside an acreage 
tax levied for drainage purposes, 
which tax has been funded into ne- 
gotiable bonds, and without which 
the payment of such bonds cannot 
be met, is an attack upon the bonds 
themselves, within the constitutional 
requirement that suits attacking 
drainage bonds shall be brought 
within sixty days after promulgation 
of the proceedings evidencing the 
issuing of the bond. Godchaux Co. 
as Hstopinal, 142 La. 812, 77 S 


22. Bone v. Sixth Ward, ete; 
Drain. Dist., 128 La. 847, 55 S 478. 

23. See statutory provisions. 

[a] In California (1) after bonds 
of a reclamation district have been 
issued and delivered to the county 
treasurer, the trustees of the district 
are authorized to bring an action to 
have the legality of the bonds deter- 
mined, and any landowner, or person 
interested may appear and file an an- 
swer setting forth facts relied upon 
to show the invalidity of such bonds. 
In re Reclamation Dist. No. 900, 22 
Cal. A. 439, 134 P 726. (2) Parties 
interested may demur to the com- 
plaint in such action and are not 
limited to appearing only for. the 
purpose of raising questions of fact. 
In re Reclamation Dist. No. 900, 
supra (where a complaint was held 
sufficient as ‘against a general de- 
murrer). 

24. Millard v. Adams, 136 App. 
Div. 669, 121 NYS 504. 
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issued by the district,’° and in an action to deter- 
mine priorities the trustee named in the mortgage 
is not a necessary party.”® 

A sale of drainage bonds will be enjoined where 
the requirements of the statute regulating such sale 
are not complied with.?’ 

[§ 41] ¢. Duties and Liabilities of Commission- 
ers and Other Officers—(1) Duties.28 The duties of 
drainage commissioners and other officers are such 
as are prescribed by statute.2® Drainage officers are 
required to account for funds collected and dis- 
tributed by them.*® The treasurer of the district 
is the custodian of its funds, and is authorized to 
pay them out only upon warrants issued by the di- 
rectors of the district. In some jurisdictions the 
statute makes the county treasurer ex officio treas- 
urer of drainage districts within the county.*? 
Drainage commissioners are generally required to 
keep a record of their acts and proceedings,*? but 
those having claims against the district cannot be 
deprived of what is their due because of the neglect 
of the commissioners to keep their records properly.** 

[§ 42] (2) Liabilities.*° Where drainage com- 
missioners usurp powers not given them under the 
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statute, they may become trespassers, and may be 


restrained as other trespassers, if they are about to 
inflict irreparable injury.*® Drainage officers are 
personally liable for misapplication of funds raised 
by assessment for the purpose of paying district 
bonds,?? and the illegality of the bonds is no de- 
fense,? nor does their liability depend upon a de- 
mand made before suit.°® But such officers are not 
liable to the taxpayers if the assessment was illegal 
and the taxpayers paid it with knowledge of the 
facts.*° i 

Liability for costs. Where drainage commission- 
ers are sued in their representative capacity, they 
are not personally liable for costs, but judgment for 
costs should, in such case, be rendered against the 
drainage -district.4+ 

Liabilities on bonds. Drainage officers are liable 
on their official bonds for damages caused by their 
deviation from the approved plans and specifications 
for the construction of a drain,*? and the measure of 
damages in such ease is the amount required to com- 
plete the work in the manner originglly ordered.** 
A drainage officer is also lable on his bond for mis- 
application or conversion of drainage assessments,** 


25. Washington County Drain. 
Comrs. v. Eastern Home, etc., Assoc., 
165 N. C. 697, 81 SE 947. 

26. Washington County Drain. 
Comrs. v. Eastern Home, etc., Assoc., 
165 N. C. 697, 81 SE 947. 

QipeeDAVI Cavan LIM One (Lexy Ol yaa), 
183 SW 88 (failure of county judge to 
give fidelity bond). 

28. In establishment of drains 
generally see infra §§ 86-88. 

Levying assessments see infra §§ 
226-243, 

Making report see infra §§ 90-101. 

29. See statutory provisions; and 
Snowden v. Thompson, 106 Ark. 517, 
153 SW 823; Lainhart v. Catts, (Fla.) 
75 S 47; Hepler v. Peo., 226 Ill. 275, 
80 NE 759; Drainage Comrs. v. Love- 
less,:67 Ill. A. 405; Powell v. Tus- 
cumbia Drain. Dist., 108 Miss. 647, 67 
S 149. 

{a] Duties incident to power to 
establish district.—The establishment 
of a drainage district being a valid 
exercise of the legislative power, the 
duties imposed by the statute on cer- 
tain county officers in carrying out 
its provisions are a mere incident to 
and the necessary concomitant with 
the power of the legislature to estab- 
lish a drainage district and to carry 
out the purpose for which it is es- 


tablished. Lainhart v. Catts, (Fla.) 
75.S 47. 
30. Seitz v. Meriwether, 119 Ark. 


271, 176 SW 160; Sny Island Levee 
Drain. Dist. v. Dewell, 256 Ill. 126, 99 
NE 926; Mason County v. Mason, 
etc., Special Drain, Dist., 140 Ill. 539, 
30 NE 676; Peo. v. Maddox, 162 Ill. A. 
95; Powell v. Tuscumbia Drain. Dist., 
108 Miss. 647, 67 S 149. 

[a] Filing itemized statements.— 
The commissioners for the establish- 
ment of a drainage subdistrict are 
not required to file itemized state- 
ment showing the disposition of 
funds collected and disbursed by 
them. Sny Island Levee Drain. Dist. 
v. Dewetl, 256 Ill. 126, 99 NE 926. 

[b] Fees and commissions. — A 
person who is both county treasurer 
and treasurer of a special drainage 
district has no right, under Rev. St. 
(1874) c 53 § 21, as amended by L. 
(1877) p 105, to retain commissions 
on taxes levied by the drainage com- 
missioners for current expenses and 
repairs, when such taxes are col- 
lected by the town collectors and by 
them paid over to him, since he re- 
ceives them as treasurer of the dis- 
trict and not as county collector. 
Mason County v. Mason, etc., Special 
Drain. Dist., 140 Jil. 539, 30 NE 676; 


Peo. v. Maddox, 162 Ill. A. 95. 

{[c] Hearing on account.—A chan- 
cellor auditing the accounts of drain- 
age commissioners for services and 
expenses is not authorized to reduce 
them without a hearing on the mer- 


its. Powell v. Tuscumbia Drain. 
Dist., 108 Miss. 647, 67 S 149. 
{d] Charges. — Drainage district 


engineer who turned in salaries of 
assistants to the board of directors 
at a greater amount than he paid 
them, retaining the excess, is prop- 
erly charged with the difference on 
an accounting. Seitz v. Meriwether, 
119 Ark. 271, 176 SW 160. 

Disposition of funds derived from 
assessments see infra § 200. 

Liability for misapplication of 
funds see infra § 42. 

31. Snowden yv. Thompson, 106 
Ark. 517, 153 SW 823; Peo. v. Wylie, 
283 I11. 515, 119 NE 585. 

[a] Acts of drainage district 
treasurer are ministerial in the sense 
that if an order is drawn in accord- 
ance with the statute from a fund 
from which it is payable, if there 
is money in the fund, he has no 
discretion as to payment unless he 
has notice that the order is not 
legally chargeable to the fund but 
he may and should refuse to pay 
known illegal orders. Peo. yv. Wylie, 
283 Ill. 515,.119 NE 585, 

[b] Duty of county treasurer to 
pay over funds to district treasurer. 
—Acts 1911 (lL. [1911] p 886), makes 
the treasurer of the Cistrict the cus- 
todian of its funds; and the county 
treasurers receiving them are under 
an implied obligation to pay them 
over to him without any warrant 
therefor. Snowden v. Thompson, 106 
Ark. 517, 153 SW 823. 

a Nemaha Valley Drain. Dist. 

2 v. Nemaha County, 100 Nebr. 
va “158 NW 438. \ 

[a] Interest recelved from de- 
pository banks by county treasurer 
on funds in his custody as ex officio 
treasurer of drainage district is mon- 
ey of district and should not be cred- 
ited to general fund of county. Ne- 
maha Valley Drain. Dist. v. Nemaha 
County, 100 Nebr. 64, 158 NW 438. 

33. Hepler v. Peo., 226 Ill. 275, 80 
NE 759; Drain. Comrs. v. Loveless, 67 
Tl. A. 405. 

[a] Method of Keeping record.— 
Where in keeping a book of records 
pencil notes of the proceedings of the 
board were first made at the meeting, 
and afterward were turned over to 
the attorney for the drainage district, 
who wrote out the formal orders and 


proceedings on a typewriter, on legal 
-cap paper, é 


and these copies were. 
pasted in the record book after being 
signed by the clerk, such method of 
keeping the book of records met the 
requirements of the statute. Hepler 
Vv. Peo., 226-Ill. 275, 80 NE 759. 

Record of findings and judgments 
by oours or county board see infra § 

34. Drain. Comrs. v. Loveless, 67 
Tl, A. 405. 

35. liability for: 

Contempt of court see infra § 161. 
Injuries from construction of drains. 

see infra § 203. 

Misconduct in proceedings to estab- 

lish drain see infra § 89. 

36. Matter of Lent, 47 App. Div. 
349, 62 NYS 227; Woodruff v. Fisher, 
17 Barb. (N. Y.) 224. 

37. Sesterhenn y. Schneider, 184 
Till. A. 472; Sechoden v. Schaefer, 184 
Ill. A. 456. 

[a] Joint liability.—The treasurer 
of 2 drainage district and the drain- 
age commissioners are jointly liable 
in an action brought by holder of 
bonds issued by the drainage dis- 
trict, under Hurd Rev. St. (1911) e 42 
§ 228 (Jones & A. St. Annot. [1913] 
par 4340), for the misapplication of 
taxes collected for the payment of 
such bonds, where the treasurer upon 
orders of the commissioners paid out 
such fund for purposes other than 
the payment of the bonds. Sester- 
henn v. Schneider, 184 Ill. A. 472; 
Schoden y. Schaefer, 184 Ill. A. 456. 

Liability on official bond see infra 
notes 44-46. 

Disposition of funds derived from 
assessments see infra § 300. 


38. Sesterhenn v. Schneider, 184 
Til. A. 472; Schoden v. Schaefer, 184 
Til. A. 456, 

39. Sesterhenn v. Schneider, 184 
Ill. A. 472; Schoden v. Schaefer, 184 
Til. A. 456. 

40. Sesterhenn v. Schneider, 184 
Ill. A. 472; Schoden v. Schaefer, 184 
Til. A. 456. 
feat Meents v. Reynolds, 62 Ill. A. 


Costs in proceedings to establish 
drain or drainage district see infra 
§§ 146-149. 

42. Smith v. State, 117 Ind. 167, 
19 NE .744 (instruction to jury held 
erroneous). 

43. Smith v. State, 117 Ind. 167, 
19 NE 744. 

44. Barton v. Minnie Creek Drain. 


Dist., 112 Ill. A. 640; Harris v. State, 
123 Ind. 272, 24 NIX 241. 
{a] Set-off.—In an action upon a 


For later cases, svaldbanents and changes i in the law see cumulative Annotations, same title, page and note number. 
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for withholding money due for work performed,*® | need not be made parties ®* unless the statute so 


or for negligently paying out money in his hands to 
insolvent contractors for defective work without first 
requiring them to remedy the defects.*® The obli- 
gation of the surety is measured by the provisions 
of the bond taken in connection with the statute,*? 
and a provision inserted in obedience to the statute 
eannot be rendered nugatory by the additional pro- 
visions, unless that result necessarily follows from 
the language of the bond.*® 

i [§ 43] d. Compensation of Officers.*® The right 
of drainage commissioners and other officers to com- 
pensation depends upon the provisions of the stat- 
ute,°° and if no compensation is provided the of- 
ficer cannot appropriate for that purpose moneys 
belonging to the drainage district.>? 

{§ 44] 10. Actions in General.®? In some juris- 
dictions, under the express provisions of the stat- 
utes, a drainage district may sue and be sued.°$ 
But in the absence of statute such districts have 
been held not subject to suit.°4 Suits on behalf of a 
drainage district should be brought by the commis- 
sioners in the name of the district,°> while suits 
against a district should be brought against it in 
its corporate name by service of process on each of 
_the commissioners; the commissioners themselves 


requires.°7 An action against a board of drainage 
commissioners and the individual commissioners is 


-an action against the drainage corporation where the 


petition alleged and the answer admitted that the. 
board was a corporation.®® Constitutional provisions 
as to the venue of actions against private corpora- 
tions do not apply to drainage districts.°® In some 
jurisdictions the treasurer of a drainage district may 
maintain an action as the real party in interest to 
recover money deposited by his predecessor and 
belonging to the district.°° Where a drainage dis- 
trict has a right of action to prevent the misappro- 
priation of funds by the district officers or to re- 
cover funds so misappropriated, and the officers re- 
fuse to sue, the taxpayers of the district may insti- 
tute such action on behalf of the district.®* 

[§ 45] 11. Collateral Attack on Organization.®* 
It is a well established rule of law that where a 
bona fide attempt has been made to organize a drain- 
age or reclamation district, and such district exists 
as a de facto corporation, the legality of its or- 
ganization cannot be collaterally attacked for ir- 
regularities and defects not affecting the jurisdiction 
of the tribunal by which it was created,®* nor even 


commissioner’s official bond for con- 
version of drainage assessments col- 
lected, he is entitled to a credit for 
all moneys expended for work done 
under the contract in constructing 
the drain, and for costs and expenses 
of the action. Harris v. State, 123 
Ind. 272, 24 NE 241. 

45. Peo. v. Bruner, 190 Ill. A. 299. 

[a] Pleading.—In an action on an 
official bond of a treasurer of a drain- 
age district, a declaration failing to 
allege whether the district was oper- 
ating under the acts forbidding the 
treasurer of a district organized 
thereunder to pay out money, except 
on the written order of a majority of 
the commissioners, is fatally defec- 
tive. Peo. v. Bruner, 190 Ill. A. 299. 

46. Smith v. State, 117 Ind. 167, 
19 NE 744. 

47. Fairmont Cement Stone Mfg. 
Co. v. Davison, 122 Minn. 504, 142 
NW 899, AnnCas1914D 945. 

48. Fairmount Cement Stone Mfg. 


‘Co. v. Davison, 122 Minn. 504, 142 
NW 899. 
49. Compensation of contractors 


see infra § 183. 

50. See statutory provisions; and 
Sain v. Bogle, 122 Ark. 14, 182 SW 
515; Harmon, ete., Union Drain. 
‘Comrs. v. McCormick, 191 Ill. A. 321; 
Re Moore, 20 Ont. L. 67, 14 OntWR 
1194; Cuddahee v. Mara, 12 Ont L. 
522, 8 OntWR 423. 

fa] The civil engineers for a 
‘drainage district are entitled to only 
such fees as are expressly or by nec- 
essary implication allowed by stat- 
ute. Sain v. Bogle, 122 Ark. 14, 182 
Sw 515. 

[b] Where a drainage district is 
dissolved before its engineers have 
‘performed any work in the construc- 
tion of the improvement, they are 
not entitled to compensation for pre- 
liminary surveys. Sain v. Bogle, 122 
Ark. 14, 182: SW 515. 


51. Harmon, ete, Union Drain. 
Comrs. v. MeCormick, 191 Ill. A. 
321. 

[a] A written order of the drain- 


age commissioners is necessary to 
authorize the treasurer of the drain- 
age district to retain his compensa- 
tion out of moneys of the district. 
Harmon, etc., Union Drain. Comrs. 
v. McCormick, 191 Ill. A. 321. 
52. Actions: 
For damages see infra § 202. 
On contractors’ bonds see infra § 
Ae by 
On construction contracts see infra § 
183 


To enforce assessments see infra §§ 
275-298. 

To enjoin or set aside assessments 
see infra §§ 262-266. 

Bhs assessments paid see infra 


To restrain construction of drain see 

infra § 153. 

53. U.S.—Rood v. Claypool Drain., 
etc., Dist., 120 Fed. 207, 56 CCA 527 
(Illinois statute). 

Cal.— Gallup v. Sacramento, ete., 
Drainv=Dist., W711 Cal. Wyei5l* P 14142. 
San Francisco Sav. Union v. Reclama- 
Bede Dist. No. 124, 144 Cal. 639, 79 P 

Tll.—Chicago Sanitary Dist. v. Mar- 
tin, 227 Ill. 260, 81 NE 417, 10 Ann 
Cas 227. 

Kan.—Kaw Valley Drain, Dist. v. 
Missouri Pac. R. Co., 99 Kan. 188, 161 
P 937 (may enforce orders by -man- 
damus). 

Nebr.—Nemaha Valley Drain. Dist. 
No. 2 v. Marconnit, 90 Nebr. 514, 134 
NW 177. ; 

Tex.—Watson v. El Paso County, 
(Civ. A.) 202 SW 126; Hidalgo Coun- 
ty Drain. Dist. No. 1 v. Swearingen, 
(Civ. A.) 158 SW 211; Matagorda 
County Drain. Dist. No. 1 v. Gaines, 
(Civ. A.) 140 SW 370. 

Wis.—Chicago, ete., R. Co. v. Lem- 
onweir River Drain. Dist., 135 Wis. 
228, 115 NW 825. 

54. U. S.—Bates County v. Wills, 
190 Fed. 522, 111 CCA 354 (construing 
Missouri statute); Wills v. Bates 
County, 170 Fed. 812. 

Cal.—San Francisco Sav. Union v. 
Reclamation .Dist. No. 124, 144 Cal. 
639, 79 P 374. 

Iowa.—Gish v. Castner-Williams, 
etce., Drain. Dist., 136 Iowa 155, 113 
NW 757 (holding that a drainage dis- 
trict is not such a legal entity as to 
be a proper party to adversary pro- 


ceedings). t 

Mich.—Spiegel v. Barrett, 189 
Mich. 111, 155 NW 456. 

Wash.—Linn v. Walla Walla Coun- 
ty, 99 Wash. 224, 169 P 323. 

55. Watson vy. El Paso County, 
(Tex. Civ. A.) 202 SW 126; Mata- 
gorda County Drain. Dist. No. 1 v. 
Gaines, (Tex. Civ. A.) 140 SW 370. 


Actions to recover assessments sce 
infra § 282. 


56. Matagorda County Drain. Dist. 
No. 1 v. Gaines, (Tex. Civ. A.) 140 
SW 370. 


57. Niblo v. Drainage Dist. No. 3, 
(Okl.) 160 P 468. 

{a] Statute mandatory.—A _stat- 
ute providing that all suits in district 


courts for condemnation or other 
proceedings, whether brought for or 
against the drainage district, shall 
be brought in the name and under 
the direction of the drainage com- 
missioner, is mandatory. Niblo v. 
Pose Dist?No." 3) (OKL) 16022 


58. Allen v. Muddy Creek Drain. 
Dist. Comrs., 175 N. GC. 190; 95 SE 


170. 
59. Gallup v. Sacramento, etc., 
ee DISH Lee Cala ter pile 


60. Sallee v. Corning Bank, 122 
Ark.:'502, 184 SW 44. 

61. Tallman v. Lewis, 124 Ark. 6, 
186 SW 296 (taxes converted); Seitz 
v. Meriwether, 114 Ark. 289, 169 SW 
ie (under Const. [1874] art 16 § 


ye 

62. Collateral attack: 

On assessments see infra § 261. 

On drain proceedings generally see 
infra §§ 151-152. 

Eistoppel or waiver as to objections 
see supra § 150. 

Quo warranto as remedy and proceed- 
ings thereon generally see Quo 
Warranto [32 Cyc 1410]. 

63. Ark.—Jones vy. Fletcher, 132 
Ark. 328, 200 SW 1034; Neely v. Wil- 
son, 126 Ark. 253, 190 SW 4381; Ar- 
kansas Land Dev. Co. v. Bayou De 
View Drain. Dist., 125 Ark. 388, 189 
Sw 48. : 

Cal.—McPhee v. Reclamation Dist. 
INO= 765316 L Calerb66), 109 SP 107s 
Lower King’s River Reclamation 
Dist. No. 531 v. Phillips, 108 Cal. 306, 
39 P 630, 41 P 20; Swamp Land Dist. 


No. 150 v. Silver, 98 Cal. 51, 32 P 
866; Reclamation Dist. No. 124 v. 
Gray, 95 Cal. 601, 30 P 779; Hoke 


v. Perdue, 62 Cal. 545; Peo. v. Wil- 
liams, 56 Cal. 647; Peo. v. Hagar, 52 
Cal. 171 [app dism 13 How. (U. S.) 
639, 14 SCt 1186, 24 L. ed. 1044]; 
Dean v. Davis, 51 Cal. 406; Jaques v. 
Yuba County Bd. of Sup’rs., 24 Cal. 
A. 381, 141 P 404; Reclamation Dist. 
No. 765 v. McPhee, 13 Cal. A. 382, 109 
P 1106; Reclamation Dist. v. Sher- 
man, 11 Cal. A. 399, 100 P 277. 
Ill.— North Richland Drain. Dist. v. 
Karr, 280 Ill. 567, 117 NE 770; Peo. v. 
Fulton, 280 Ill. 415, 117 NE 605; 
Donner v. Highway Comrs., 278 Ill. 
189, 115 NE &31; Wood v. Pupendick, 
268 Ill. 388, 109 NE 266; Peo. v. 
Baldridge, 267 Ill. 190, 108 NE 49: 
Ziegler v. Gilliatt, 263 Ill. 587,105 NE 
707; Aldridge v. Matthews, 257 Ill. 
202, 100 NE 536; Peo. v. Boyd, 256 
Ill. 9, 99 NE 863; Pea v. Spring 
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inquired into at the suit of an individual.® 
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Thus 


it cannot be questioned by a landowner in assess- 


Lake Drdin., ete., Dist., 253 Jil. 479, 
97 NE 1042; Peo. v. Welch, 252 Ill. 
167, I6NEs 9915) Peo. ava Work, 9247 
Tll. 591, 93 NE 400; Peo. v. Bowman, 
247 Ill. 276,.98 NE 244; Spring Creek 
Drain. Dist. v. Joliet Highways 
Comrs., 238 Ill. 521, 87 NE 394; Smith 
v. Claussen Park Drain., etc., Dist., 
2298 Til 61557782 NE 278) Se eon dive 
Schafer, 228 Ill. 17, 81 NE 785; Rogne 
v. Peo., 224 Ill. 449, 79 NE 662; Carr 
v. Peo., 224 Ill. 160, 78 NE 648; Peo. 
v. Dyer, 205 Ill. 575, 69 NE 70; Cleve- 
land, ete., R. Co. v. Polecat Drain. 
Dist.) 243 lA S32) NE 6847 eo. 
Wa Dyer, 205 Tl 675) 69 NE 70% Peo. 
v. Gary, 196 Ill. 310, 68 NE 749; Tuck- 
er v. Peo., 156 Ill. 108, 40 NE 451; 
Peo. v. Jones, 137 Ill. 35, 27 NE 294; 
Wabash Eastern R. Co. v. East Lake 
Fork Special Drain. Dist., 134 Ill. 384, 
25 NE 781, 10 LRA 285; Samuels v. 
Central Special Drain. Comrs., 125 
Ih. 536, 17 NE 829; Lees v. Kane 
County Drain. Comrs., 125 Ill. 47, 16 
NE 915; Evans v. Lewis, 121 Ill. 478, 
13 NE 246; Morrell v. Union Drain. 
Dist INO Lal Len Lids, L395 18 INB 64.5 
Keigwin v. Hamilton Tp. Drain. 
Comrs., 115 Ill. 347, 5 NE 575; Blake 
v. Peo., 109 Ill. 504; Osborn v. Peo., 
103 ll. 224; Allman v. Lumsden, 55 
Ill. A. 21 [aff 159 Til, 219, 42 NE 797]; 
Allman v. Lumsden, 48 Ill. A. 17; 
Calkins v. Spraker, 26 Ill. A. 159. 

Iowa.—Chicago, etc, R. Co. v. 
Hamilton County, 162 NW 868; Hoyt 
v. Brown, 154 Iowa 70, 133 NW 905; 
Oliver v. Monona County, 117 Iowa 
43, 90 NW 510. 

Kan.—Union Pac. R. Co, v. Leaven- 


No County,, 29 “Kane 72,.1305P. 
85 
Ky.—Williams v. Wedding, 165 Ky. 


361, 76 SW 1176. 
La.—De Gravelle v. Iberia, etc., 
Drain. Dist.,-104 La. 7038, 29 S 302 
Miss.—Wolford v. Williams, 110 
Miss. 637, 70 S 823; Wheeler v. Bogue 
Phalia Drain. Dist., 106 Miss. 619, 64 
S 375; Wilkinson v. Gaines, 96 Miss. 


688, 51 S 718. 
272 Mo. 304, 


Mo.—State v. West, 
198 SW 1111; Elsberry Drain. Dist. 
v. Harris, 267 Mo. 139, 184 SW 89; 
State v. Eicher, 178 SW 171; Barnes 
v. Missouri Valley Constr. Co., 257 
Mo. 175, 165 SW 723, AnnCas1915C 
34; State v. Young, 255 Mo. 627, 164 
SW 579; State v. Blair, 245 Mo. 680, 
151 SW 148; Western Tile, etc.; Co. 
v. Pulliam, 237 Mo. 1, 1389 SW 144; 
State v. Wilson, 216 Mo. 215, 115 SW 
549; State v. Coles, 167 Mo. A. 692, 
151 SW 195. . 
Nebr.—White v. Papillion Drain. 
Dist., 96 Nebr. 241, 147 NW _ 218; 
O’Neill v. Leamer, 93 Nebr. 786, 142 
NW 112; O’Brien v. Schneider, 88 
Nebr. 479, 129 NW 1002 [writ of 
error dism 229 U. S. 629 mem, 33 
SCt 774 mem, 57 L. ed. 1358 mem]. 
N. C.—Banks v. Lane, 170 N. C. 14, 
86 SE 713; Newby v. Bear Swamp 
Drain. Dist., 163 N. C. 24, 26, 79 SH 
266 [cit Cyc]. 
Okl.—Cobb v. Alberti, 38 Okl. 296, 
132) Py Lozr5: fs 
Or.—Tyree v. Crystal Dist. Impr. 
Co., 64 Or. 251, 126 P 605. 
Tex.—Hebert v. Scurlock, (Civ. A.) 
178 SW 711; Holt v. State, (Civ. A.) 
176 SW 743; Wharton County Drain. 
Dist. No. 1 v. Higbee, (Civ. A.) 149 
SW 381; Parker v. Harris County 
Drain. Dist., (Civ. A.) 148 SW 351, 
360 [cit Cyc]. 
Wis.—Chicago, ete., R. Co. v. Lem- 
onweir River Drain. Dist., 135 Wis. 
228, 115 NW 825; Stone v. Little Yel- 


lew Drain. Dist., 118 Wis. 388, 95 
NW 405. 
{a] Collateral nature of proceed- 


ing.—(1) The legality of the organi- 
zation of a drainage district cannot 
be attacked collaterally in a suit by 
one district against another under 
Hurd Rev. St. (1913) c 42 §§ 264-281 


to compel contribution to the cost of) 
the improvement. Wood v. Papen- 
dick, 268 Ill. 383, 109 NE 266. (2) An 
objection to reclassification of lands 
in a farm drainage district because 
the district. had ceased to exist is 
improper as a collateral attack on its 
corporate existence. Boone’s Pond 
Mut. Drain. Dist. v. St. Louis, etc., 
BR. Col 268) L1 '264;, 1.099 NEY 21.5.3) 
The legality of the organization of a 
drainage district cannot be attacked 
in condemnation proceedings by the 
district to obtain a right of way for 
the drain. Smith v. Claussen Park 
Drain., ete., Dist., 229 aU 155, 82 NH 
2h8e Cleveland, ete., Co. v. Pole- 
cat Drain. Dist., 213 ca 83, 72 NE 
684, (4) “Nor in a proceeding for 
the annexation of other lands to the 
district. Allman v. Lumsden, 48 Ill. 
A. 17. (5) Nor in an action for dam- 
ages for assuming to exercise the 
rights and powers of a lawfully con- 
stituted drainage district. Newby v. 
Bear Swamp Drain. Dist., 163 N. C. 
24, 79 SE 266. (6) Nor in a suit to 
restrain the issuance of bonds by it. 
Tyree: vy iCrystal Dist.) impr) Co: 
(Or) 126522605.) (C0) iol a con= 
test of a bond election held under 
Rev. St. (1911) arts 2580, 2581, the 
validity of the established drainage 
district under arts 2568-2571, 2573, 
2576, 2577, cannot be questioned. 
Hebert v. Scurlock, (Tex. Civ. A.) 178 
Sw 711. (8) An objection that a 
drainage district was invalid, because 
it embraced two watersheds, could 
not be made the basis of a bill to en- 
join the drainage commissioners from 
issuing bonds to complete the im- 
provement, under Code (1906) § 1693, 
providing the only method for raising 
such objections. Wilkinson y. Gaines, 
96 Miss. 688, 51 S 718. (9) See also 
infra notes 65-75. 

{b] Findings as to notice. — 
Where the court found that due and 
legal notice was given, the finding 
cannot be attacked in a collateral 
proceeding. Spring Creek Drain. 
Dist. v. Joliet Highway Comrs., 238 
Ill. 521, 87 NE 394; Barnes v. Mis- 
souri Valley Constr. Co., 257 Mo. 175, 
165 SW 728, AnnCas1915C 34; State 
v. Hicher, (Mo.) 178 SW 171; West- 
ern Tie, etc., Co. v. Pulliam, 237 Mo. 
1, 1389 Sw 144; State v. Gray, 167 
Mo. A. 702, 151 SW 198; State v. 
Malone, 167 Mo. A. 701, 151 SW 197; 
Peeve v. Coles, 167 Mo. A. 692, 151 SW 

[ec] Signatures to petition.—(1) A 
finding by the court or county board 
that the petition is sufficiently signed 
is conelusive. Yolo County Reclama- 
tion Dist. No. 537 v. Burger, 122 Cal. 
442, 55 P 156; Peo. v. Reclamation 
Dist. No. 136, 121 Cal. 522, 50 P 1068, 
53. P1085; Peo, v.-@’Hair,-29\ T1150 A.. 
239 [app dism 128 Ill. 20, 21 NE 211] 
(holding that, under a drainage act 
providing that the decision of the 
commissioners that the petition for a 
district was signed by the requisite 
number of landowners shall be con- 
clusive, such finding is conclusive 
except for fraud or collusion, not 
only as against collateral attack, but 
as against direct attack by quo war- 
ranto). (2) Under Code (1906) §§ 
1689, 1696, as amended by L. (1910) 
e 189, and L. (1912), © 196 -§ 14, 
where no appeal was taken from a 
decree establishing a drainage dis- 
trict, the question whether the peti- 
tion contained the requisite number 
of signatures was not reviewable on 
appeal from a decree confirming the 
assessment. Wheeler v. Bogue 
Eee Drain. Dist., 106 Miss. 619, 64 

{d] oss of corporate identity. 
An objection, in an application for 
judgment and sale of lands for de- 
linquent drainage assessments, that 


since its organization the district had 


“Sl 
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ment proceedings,®® nor in a suit to enjoin the col- 


been absorbed by another district, 
goes to the legality of its organi- 
zation and cannot be made therein, 
but only in a direct proceeding to 
question the organization. Peo, v. 
Welch, 252 Ill. 167, 96 NE 991. 

{e] Change of plans.—A judgment 
of the county court approving a 
change of plans by a drainage dis- 
trict is conclusive in collateral pro- 
ceedings as to the power of the dis- 
trict to make the change. Peo. v. 
Spring Lake Drain., etc., Dist., 253 
Ill. 479, 97 NE 1042. : 

{f] Nonjurisdictional defects. — 
In view of Rev. St. (1899) § 8331 
(St. Annot. [1906] p 3941), a com- 
missioner’s report which did not 
state whether or not the proposed 
district would embrace all the land 
which would be damaged or benefited 
by the improvement as required by 
statute, but stated that the district 
embraced three thousand five hun- 
dred acres of land, giving the names 
of the owners, all of which could be 
reclaimed and drained by the pro- 
posed improvements, constitutes at 
most an irregularity, and not a juris- 
dictional question. State v. Wilson, 
216 Mo. 215, 115 SW 549. 

Conclusiveness of determination as 
to lands benefited see supra § 16. 

De facto corporations generally see 
Corporations. 

Direct attack by quo warranto as 
exclusive remedy see Quo Warranto 
[82 Cye 1415]. 

Pawene of jurisdiction see infra note 

64. Barnes v. Missouri- Valley 
Constr. Co., 257 Mo. 175, 165 SW 723, 
AnnCas1915C 34; Tyree v. Crystal 


ie Impry iCo., s64 cOr: {251 he 6a 
65. Ark.—lLess Land Co. v. Fen- 


Ger, 119 Ark. 20, 173 SW 407. 

Cal.— McPhee v. Reclamation Dist. 
INO: ) 7655) 16s Cale 566.8 1 Los 10m 
Lower Kings River Reclamation Dist. 
No. 531 v. Phillips, 108 Cal. 306, 39 P 
630, 41 P 20; Swamp Land Dist. No. 
150--v.. Silver;.98, Cal. 51, 320 Ps 866i 
Reclamation Dist. No. 124 v. Gray, 95 
Cal..601, 30 P 779; Peo. v. Hagar, 52 
Cal. 171 fapp dism 54 U. S. 639;-14 
SCt 1186, 24 L. ed. 1044]; Reclama- 
tion Dist. No. 765 v. McPhee, 13 Cal. 
A. 382, 109 P 1106; Reclamation Dist. 
Vie potnam, Le Calis Avid 9 Oeael 0 opal 

Ill.—North Richland Drain. Dist. v. 
Karr, 280 Ill. 567, 117 NE 770; Don- 
ner v. Highway Comrs., 278 Ill. 189, 
115 NE 831; Aldridge v. Matthews, 
257 Ill. 202, 100 NE 536; Peo. v. Boyd, 
256 Ill. 9, 99 NE 863;.Peo. v. Welch, 
252 Ill. 167, 96 NE 991; Peo. vy. York, 
247 Ill. 591, 93 NE 400; Peo. v. Bow- 
man, 247 Ill. 276, 98 NE 244; Spring 
Creek Drain. Dist. v. Joliet Highways 
Comrs., 238 Ill. 521, 87 NE 394; Rogne 
v. Peo., 224 Ill. 449, 79 NE 662; Carr 
v. Peo., 224 Ill. 160,. 79 NE 648; 
Peo. v. Dyer, 205. Ill. 575,.69. NE: 70; 
Tucker v. Peo., 156 Ill. 108, 40 NB 
451; Peo. v. Jones, 137 Ill, 35, 27° NES 
294; WabaSh HMastern R. Co. v. Hast 
Lake Fork Special Drain. Dist., 134 
T1884 25 INE 78 1yr 10) eR Acme 285s 
Samuels v. Central Special Drain. 
Comrs., 125 Tll. 536, 17 NE 829; Evans 
v. Lewis, 121 Ill. 478, 13 NE 246; 
Keigwin v. Hamilton Tp. Drain. 
Comrs., 115 Ill. 347, 5 NE 575; Blake 
v. Peo., 109 Ill. 504; Osborn vy. Peo., 
103 Ill, 224; Allman y. Lumsden, 55 
Tl. A. 21> [aff 169 T2219, 42 NB 
1A: Calkins v. Spraker, 26 Ill. A. 
15 


aves —Chicago, ete, R. Co 
Hamilton County, 162 NW 868. 
Miss.—Wheeler v. Bogue Phalia. 
es Dist., 106 Miss. 619, 64 S 
Mo.—State v. Hicher, 178 SW 171; 
State v. Galloway, 255 Mo. 637, 164 
SW 581; State v. Young, 255 Mo. 627, 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Views 
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lection of an assessment ®* or the construction of 
drains.** But the rule prohibiting collateral attack 
does not preclude one from asserting that the dis- 
trict has no de facto existence,®® as where it was 
organized under a void statute ® nor that the pro- 
ceedings were void for want of jurisdiction.7° And 
where the proceedings to organize a district are void 
for want of jurisdiction and there has been an ad- 
judication to that effect, the invalidity may be set 
up in a proceeding to organize another district, 
where the officers of the first district object on the 
ground that a district including the lauds of peti- 
tioners already exists." : 

Invalidity of drainage law. Where the act under 
which a district was organized is unconstitutional, 
a bill in equity will lie to enjoin the district of- 
ficers from proceeding to collect assessments,’? or 
to otherwise enforce the act.”® 

Extension of boundaries of district. The rule for- 
bidding collateral attack on the legality of the or- 
ganization of a drainage district applies equally to 
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proceedings for the annexation of land to an existing 
district.7* The objection is not available to defeat 
an assessment or the collection thereof.’® 

[§ 46] D. Drainage Companies or Associa- 
tions ““—1, Creation and Existence. The legisla- 
ture has power to authorize the organization of cor- 
porations or associations for the purpose of draining 
swamp lands,’’ by virtue of the police power,’® but 
the same public purposes must exist as are required 
to authorize the construction of drains and the for- 
mation of drainage districts.79 The lands to be 
drained must be specifically located,®° but any un- 
certainty in the charter in this respect is cured by an 
amendment passed after the corporation has con- 
structed ditches, recognizing the territory so occu- 
pied as the district to be drained.*t Where there 
is no legal incorporation of a drainage association, 
owners of land assessed are not estopped from re- 
sisting the collection of the assessments because a 
part of the work has been completed at great ex- 
pense, thereby benefiting the lands of such owners, 


164 SW 579; State v. Blair, 245 Mo. 
680, 151 SW 148; State v. Wilson, 216 
Mo, 215, 115 SW 549; State v. Gray, 
167 Mo. A. 702, 151 SW 198; State v. 
Malone, 167 Mo. A. 701, 151 SW 197; 
State v. Coles, 167 Mo. A. 692, 151 SW 


195. 
Tex.—Holt v. State, (Civ. A.) 176 
SW 743; Wharton County Drain. 


Dist. No. 1 v. Higbee, (Civ. A.)—149 
SW 381, 390 [cit Cyc]; Parker v. Har- 
ris County Drain. Dist., (Civ. A.) 148 
SW 351 [cit Cycl. 

[a] Failure to object.—The coun- 
ty court. has jurisdiction ‘to determine 
the legality of the organization of a 
drainage district, and where all par- 
ties interested in land within the dis- 
trict were notified of the proposed as- 
sessment and incorporation, and noti- 
fied to show cause upon a day named 
why a judgment should not be ren- 
dered confirming the assessments and 
incorporating the district, and a hear- 
ing was had upon the day stated in 
the notice, and judgment rendered 
confirming the assessments and in- 
corporating the district, the judg- 
ment was conclusive upon all objec- 
tions to the incorporation of the dis- 
trict, whether legal or jurisdictional, 
as against one of the petitioners for 
the formation of the district, who, 
although notified, made no objection 
at the hearing, and he could not sub- 
sequently urge the invalidity of the 
district’s incorporation in an action 
against him to recover district taxes. 
State v. Wilson, 216 Mo. 215, 115 SW 
549. 

[b] An objection to the boundary 
lines of a drainage district cannot be 
made for the first time in proceed- 
ings for assessments of _ benefits. 
Less Land Co. v. Fender, 119 Ark. 20, 
173 SW 407. 

Want of jurisdiction see infra note 
70. 

66. 


51 Cal. 
406 


111.—Peo. v. Jones, 137 Ill. 35, 27 
NE 294; Evans v. Lewis, 121 Ill. 478, 
13 NE 246; Morrell v.. Union Drain. 
Dist NOwd.y lls Ts 239, 89 NE 67.5; 

Iowa.—Oliver v. Monona County, 
117 Iowa 43, 90 NW 510. 

Kan.—Union Pac, R. Co. v. Leaven- 
worth County Bd. of Comrs., 89 Kan. 
Tips OME eo ODE 

Miss.—Wolford v. Williams, 110 
Miss. 637, 70 S 823. 

Nebr.—White v. Papillion Drain. 
Dist., 96 Nebr. 241, 147 NW 218; 
O’Brien v. Schneider, 88 Nebr. 479, 
129 NW 1002 [writ of error dism 229 
U. S. 629 mem, 33 SCt 774 mem, 57 
L. ed. 1358 mem]. 


Cal.—Dean v. Davis, 


N. ¢C.—Banks v. Lane, 170 \N. C. 
14, 86 SE 713, 
Tex.—Parker v. Harris County 


eis Dist. No. 2, (Civ. A.) 148 SW 
351. 


Wis.—Stone v. Little Yellow Drain. 
Dist., 118 Wis. 388, 95 NW 405. 

Collateral attack on proceedings 
for annexation of lands to district 
see infra notes 74, 75. 

Bee Cal.—Hoke v. Perdue, 62 Cal. 

Ilowa.—Baird v. Hamilton County, 
167 NW 590; Oliver v. Monona Coun- 
ty, 117 Iowa 48, 90 NW 510. 

Mo.—Barnes v. Missouri Valley 
Constr. Co., 257 Mo; 175, 165 Sw 
723, AnnCas1915C 34; Western Tile, 
ete, Co. ve Bulliam, 237-Mo: 1,139 
SW 144. 

Nebr.—O’Neill v. Leamer, 93 Nebr. 
786, 142 NW 112. 

Tex.—Parker v. Harris County 
Drain. Dist., (Civ. A.) 148 SW 351 
[elts@y.cak 

Wis.—Stone v. Little Yellow Drain. 
Dist., 118 Wis. 388, 95 NW 405. 

68. Markle v. Hart, 126 Ark; 416, 
191 SW 24; McPhee v. Reclamation 
Dist, No, 765, 161 Cal. 566,419 1077: 


Peo. v. Reclamation Dist. No. 556, 
130 Cal. 607, 63 P 27; Reclamation 
Dist. No.-765 v. McPhee, 13 Cal. A. 


382, 109 P 1106. 

69. Markle v. Hart, 126 Ark. 416, 
191 SW 24 (statute void for uncer- 
tainty of description). 

70. Mississippi County Drain. 
Dist. No. 7 v. Terry, 126 Ark. 518, 191 
SW 8; Aldridge v. Matthews, 257 Ill. 
202, 100 NE 536; Peo. v. Welch, 252 
Tll. 167, 96 NE: 991; Peo. v, York, 247 
Ill. 591, 98 NE 400; Spring Creek 
Drain. Dist. v. Joliet Highways 
Comrs, 238 Ill. 521, 87 NE 394; Frank 
v. Rogers, 220 Ill. 206, 77 NE 221; 
Payson) v. BPeo./175. ill 267,651) SNE 
588; Hardee v. Brooks, 107 Miss. 821, 
66 S 216 (holding that in case of 
void proceedings the landowner may 
sue to restrain the issuance and sale 
of bonds by the district). 

[a] Reason for rule.—Drainage 
proceedings are special, and out of 
the course of common-law proceed- 
ings, and no presumption can be in- 
dulged as to jurisdictional matters 
which may be inquired into either di- 
rectly or collaterally. Gibson v. Low- 
er Running Water Drain. Dist., 127 
Ark. 165, 191 SW 908. 

[b] Defects on the face of the 
record showing want of jurisdiction 
are ground for collateral attack. 
Donner v. Highway Comrs., 278 Ill. 
189, 115 NP 831; Peo. v. Swearingen, 
273 Ill. 630, 113 NE 166 (notwith- 
standing a finding by the court that 
it had jurisdiction). 

71. Aldridge v. Matthews, 257 Ill. 
202, 100 NE 536. 

72. Herschbach v. Kaskaskia Is- 
land Sanitary, etc., Dist., 265 Ill. 388, 
106 NE 942. 

73. Belzonii Drain. Commn. _v. 
Winn,-97 Miss. 359, 53 S 778. 

74. Kickapoo Drain. Dist. v. Jack- 


son, 250 1110) 504, 99) NE 15963) Peorayv. 
York, 247 Ill. 591, 938 NE 400; Shan- 
ley v. Peo), 225: Tl. 579; 80 NEY 2n7; 
Peo. v. Jones, 137 Ill. 35, 27 NE 294; 
Hvans v. Lewis, 121i Ill. 478, 13 NB 
246. 

75. Kickapoo Drain. Dist. v. Jack- 
son, 255 Til. 504, 99 NEi596; Peo. v. 
York, 247 Ill. 591, 93 NE 400; Trigger 
v. Lyman, ete., Tp. Drain. Dist. No. 1, 
193 Ill. 230, 61 NE 1114; Peo. v. Jones, 
137 (T1435, 27 INE 294) Hivans7 ve. 
Lewis, 121 Ill: 478, 13 NE 246. 

76. See generally Associations 5 
C. J. p 1330; Corporations. 

Assessments against members see 
infrawss ‘207: 

77. Bush v. State, (Ind.) 119 NE 
417; Liberty Tp. Drain. Assoc. v. 
Brumback, 68 Ind. 93; Moffit v: Med- 
sker Drain. Assoc., 48 Ind. 107; Dob- 
son v. Duck Pond Ditching Assoc., 42 
Ind. 312; Etchison Ditching Assoc. v. 
Hillis, 40 Ind. 408; Nevins, etc., Drain. 
Co. v. Alkire, 36 Ind. 189; O’Reiley v. 
Kankakee Valley Drain. Co., 32 Ind. 
169; West v. Bullskin Prairie Ditch- 
ing Co., 32 Ind. 138; Large v. Keen’s 
Creek Drain. Co., 30 Ind. 263, 95 AmD 
696; New Hel River Drain. Assoc. v. 
Durbin, 30 Ind. 1738; Anderson v. 
Kerns Drain. Co., 14 Ind. 199, 77 AmD 
63; Leahy v. Jefferson Southern Pond 
Drain. Co., 84 SW 1181, 27 KyL 286; 
Hoertz v. Jefferson Southern Pond 
Drain. Co., 119 Ky. 824, 84 SW 1141, 
27 KyL 278; Cypress Pond Draining 
Assoc. v. Hooper, 2 Metec. (Ky.) 350; 
In re New Orleans Drain. Co., 11 La. 
Ann. 338; Farrell v. Kingsessing, 
etc., Meadow Co., 2 Walk. (Pa.) 502; 
Louderback v. Warner, 37 Pa. Super. 
136. But see Coster v. Tide-Water 
Co., 18 N. J. Eq. 54 (where the court 
held unconstitutional an act incor- 
porating certain persons who had no 
interest in the lands to be affected 
by a contemplated drain, authorizing 
them to contract with three commis- 
sioners appointed by the court to 
drain certain lands, miles apart, and 
giving to the persons so incorporated 
an annual rent charge or encum- 
brance upon the lands, against the 
wills of the owners). And see infra 
§§ 47-48. 

78. O’Reiley v. Kankakee Valley 
Draining Co., 32 Ind. 169. And see 
supra § 4. 

79. See cases supra note 77. 

Necessity of public purpose gen- 
erally see supra § 5. 

80. Leahy v. Jefferson Southern 
Pond Draining Co., 84 SW 1181,. 27 
KyL 286; Hoertz v. Jefferson South- 
ern Pond Draining Co., 119 Ky. 824, 
84 SW 1141, 27 KyL 278. 

81. Leahy v. Jefferson Southern 
Pond Draining Co., 84 SW 1181, 27 
KyL ‘286; Hoertz v. Jefferson South- 
ern Pond Draining Co., 119 Ky. 824, 84 
SW 1141, 27 KyL 278. 
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with their knowledge, and without objection.®? 

[§ 47] 2. Articles of Association.s? A drain- 
age association must file articles of association.** 

[§ 48] 3. Liability of Members for Corporate 
Debts.2° In some of the states it is provided by 
statute that each member of a drainage company 
shall be individually liable for all debts contracted 
by, and all damages assessed and accrued against, 
the company during his membership.*® But he is 
not, it seems, liable for debts contracted before he 
became a member.®’ The liability of a member for 
the debts of the corporation is joint,®* and the fact 
that the person to whom an indebtedness for labor 
is due is a member of the corporation is no de- 
fense.8® Such liability is a primary lability,°° and 
it is no defense to an action on a debt of the corpo- 
ration that the uncollected assessments upon the 
lands for benefits accruing thereto by the construc- 
tion of the work are sufficient to pay the indebted- 
ness,?! nor can a member in such action deny the 
legal existence of the corporation.°? 

[§ 49] E. Establishment of Drains by Agree- 
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[§§ 46-50 


ment of Landowners.°? At common law the right to 
construct a drain over the lands of another is an 
easement requiring for its enjoyment an interest 
in such lands, which cannot be conferred except by 
deed or conveyance in writing.°* But where land- 
owners, pursuant to a mutual understanding, unite 
in constructing a drain, each is thereafter estopped 
from closing the ditch so as to deprive the others 
of the drainage provided.®®> The establishment of 
drains by mutual license, consent or agreement is 
sometimes regulated or affected by statute.°® 

[§ 50] F. Proceedings for Establishment °’— 
1. In General. Proceedings for the establishment 
of drains and drainage or reclamation districts are 
regulated by statute, and while the statutes of the 
various states have certain features in common and 
are governed as to their validity and applicability 
by the same general rules of law, they differ in de- 
tail as to the particular steps necessary to be 
taken.°8 There is no limitation upon the legislature 
as to the mode of forming drainage districts, or as 
to the agencies to be employed in tlreir creation,°? 


easement. 232 


82. Newton County Drain. Co. v. 
Nofsinger, 43 Ind. 566. 

83. See generally Associations §§ 
25-29; Corporations. 

Of drainage district see infra § 66. 

84. Bush v. State, (Ind.) 119 NE 
417; New Eel River Drain. Assoc. v. 
Durbin, 30 Ind. 173. 

{a] Signature and acknowledg- 
ment.—Persons becoming members 
of a drainage association after its 
articles are filed need not acknowl- 
edge but only sign them. Bush v. 
State, (Ind.) 119 NE 417. 

[b] In Indiana (1) it was former- 
ly held that the articles of associa- 
tion of a company organized to re- 
claim wet or overflowed lands must 
distinctly state the purposes intend- 
ed to be accomplished, the mode and 
manner of draining, and contain a 
plain description of the commence- 
ment,-the line, and the termination of 
the drain, so that all persons whose 
lands were liable to be affected by 
the work might be apprised of the 
fact, and form with reasonable cer- 
tainty an opinion as to their per- 
sonal interest in the corporation. 
Smith v. Duck Pond Ditching Assoc., 
54 Ind. 235; Crawford v. Prairie Creek 
‘Ditching Assoc., 44 Ind. 361; New- 
ton County Draining Co. v. Nofsin- 
ger, 43 Ind. 566; Skelton Creek Drain- 
ing Co. v. Mauck, 43 Ind. 300; Sey- 
berger v. Calumet Draining Co., 33 
Ind. 330, 331; O’Reiley v. Kankakee 
Valley Draining Co., 32 Ind. 169; 
West v. Bullskin Prairie Ditching Co., 
82 Ind. 138. (2) But under a later 
statute providing for a survey to be 
made by the board of directors after 
organization of the corporation, it 
has been held that such survey en- 
tirely supersedes and renders un- 
necessary that extreme particularity 
and accuracy in the description of 
the work in the articles of associa- 
tion which was held to be indispens- 
able under former legislation. Bush 
v. State, 119 NE 417; Milligan v. 
State, 60 Ind. 206. 

85. See generally Associations §$§ 
93-100; Corporations. 

86. Trippe v. Huncheon, 82 Ind. 
307; Reeder v. Maranda, 66 Ind. 485; 
Polk v. Reynolds, 54 Ind. 449; Shafer 


v. Cravens, 46 Ind. 171; Shafer v. 
Moriarty, 46 Ind. 9; Todhunter v. 
Randall, 29 Ind. 275. See Shaw v. 
Boylan, 16 Ind. 384 (members not 


liable under former statute). 

{a] Pleading membership. — A 
complaint alleging that ‘all of said 
defendants, together with this plain- 
tiff, had signed the articles of as- 
sociation... and were members 
thereof at the time of the perform- 
ance of said labor, and at the time of 


the rendition of said judgment there- 
for,” sufficiently showed that the de- 
fendants were members of the coni- 


pany at the time the debt was 
eee Reeder v. Maranda, 66 Ind. 
oO 


87. Reeder v. Maranda, 66 Ind. 485. 

88. Polk v. Reynolds, 54 Ind. 449; 
Shafer v. Cravens, 46 Ind. 171; Shafer 
v. Moriarty, 46 Ind. 9. 

89. Polk vy. Reynolds, 54 Ind. 449. 

90. Shafer v. Cravens, 46 Ind. 171; 
Shafer v. Moriarty, 46 Ind. 9. 

91. Shafer v. Cravens, 46 Ind. 171; 
Shafer v. Moriarty, 46 Ind. 9. 

92. Polk v. Reynolds, 54 Ind. 449; 
Shater v. Cravens, 46 Ind. 171; Shafer 
v. Moriarty, 46 Ind. 9. 

_ 93. Obstruction of drains estab- 
Sais by mutual consent see infra § 

Private rights and easements of 
drainage generally see Waters [40 
Cyc 658]. 

94. Kewanee vy. Otley, 204 Ill. 402, 
68 NE 388. 

95. Stoering v. Swanson, 139 
Minn, 115, 165 NW 874; Schuette v. 
Sutter, 128 Minn. 150, 150 NW 622; 
Munsch v. Stetler, 109 Minn, 403, 
124 NW 14, 134 AmSR 785, 25 LRANS 
See also infra note 96, and infra 


See statutory provisions. 

{a] Im Mllinois (1) the statutes 
expressly authorize the construction 
of drains by mutual license, consent, 
or agreement of adjacent or adjoin- 
ing landowners. Carey v. White, 278 
Ill. 474, 116 NE 140; Crooked Creek 
v. King, 252 Ill. 126, 96 NE 905; 
Funston v. Hoffman, 232 Ill. 360, 83 
NE 917; Snyder v. Baker, 221 Ill. 608, 
77 NE 1117; Kenilworth Sanitarium 
v. Kenilworth, 220 Ill. 264, 77 NE 
226; Dornian v. Droll, 215 Ill. 262, 74 
NE 152; Kewanee y. Otley, 204 Ill. 
402, 68 NE 388; Hunt v. Sain, 181 I11. 


372, 54 NE 970; Ribordy v. Murray, 
177 Ill. 134, 52 NE 325; Wessels v. 


Colebank, 174 Ill. 618, 51 NE 639; 
Saratoga v. Jacobson, 193 Ill. A. 110 
(tile drain from highway with con- 
sent of highway commissioners). 
Hall v. Pfnister, 95 Ill. A. 159; Lan- 
ter v. Hartman, 95 Ill. A. 80; Adams 
v. Stadler, 78 Ill. A. 432; Parker v. 
Wilson, 66 Ill. A. 91. (2) The stat- 
utes legalize existing drains so es- 
tablished, and limit the time within 
which any license or consent there- 
tofore granted may be withdrawn. 
Snyder v. Baker, 221 Ill. 608, 77 NE 
1117; Kewanee v. Otley, 204 Ill. 402, 
68 NE 388; Hunt v. Sain, 181 Ill. 372, 
54 NE 970; Wessels v. Colebank, 174 
Ill. 618, 51 NE 639. (3) Such license 
or agreement, if not so withdrawn, 
vests in the licensee a perpetual 


Funston v. Hoffman, 
Ill. 360, 83 NE 917; Snyder v. Baker, 
supra; Wessels v. Colebank, supra. 
(4) The necessary consent need not 
be by express agreement or license 
but may be inferred from the acqui- 
esence of the landowners. Carey v. 
White, 278 Ill. 474, 116 NE 140; 
Crooked Creek v. King, 252 Ill. 126, 
96 NE 905; Funston y. Hoffman, su- 
pra; Illinois Central R. Co. v. Heis- 
ner, 192) Tl). 571, 61 NE) 656 [aft 93 
Ill. A. 469] (evidence held insufficient 
to show consent); Ribordy v. Murray, 
177 Ill. 134, 52 NE 325; Adams v. 
Stadler, 78 Ill. A. 432. (5) An owner 
of land who has consented to the con- 
struction of ‘such mutual drain 1s 
estopped to deny that there is a per- 
petual easement of drainage over his 
land, on the ground that some other 
landowner did not legally consent 
thereto. Funston v. Hoffman, supra. 
(6) Under the express provisions of 


the Drainage Act of 1889 (Hurd Rev.: 


St. [1905] p 832 c 42 § 188) § 2, only 
those can have the benefit of the 
drain and connect therewith who 
have the consent of all persons di- 
rectly interested in the drain. Funs- 
ton v. Hoffman, supra; Saratoga v. 
Jacobson, 193 Ill. A. 110 (consent of 
highway commissioner). 

[b] In Oregon, a statute provid- 
ing that a person whose land needs 
draining may apply to the county 
court for the construction of a ditch 
over adjacelt lands has been held not 
to authorize a county board to tap 
a ditch established by a landowner 
through the lands of others with 
their consent. Seely v. Sebastian, 4 
Or. 25; 

97. Proceedings to: 

Alter districts see supra §§ 24-29. 
Award compensation see infra §§ 

199-201. 

Be: assessments see infra §§ 275— 

298. 


Confirrn or review assessments see 
infra §§ 249-266. 
Dissolve districts see supra § 30. 
Enjoin or set aside assessment see 
infra §§ 262-266. 
ADAMS or extend drains see infra 
mane assessments see infra §§ 228, 
Reassess or make additional assess- 
,ment see infra § 268. 
Repair drains see infra § 191. 
Supplying omissions in statute by 
rules of practice prescribed by civil 
code see supra § 7. 
98. See statutory provisions. 
Construction, amendment, and re- 
peal of drainage statutes generally 
see supra §§ 7-11. 
99. Peo. v. Young America Drain. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ca 


§§ 50-51] 


and the statutes of a particular state may, and some- 
times do, provide different modes. 
is judicial,? or quasi judicial,? and has been held to 
be for most purposes a special proceeding and not 
a civil action,* but for some purposes, at least, it is 
| Where the statute does 
not prescribe the practice to be followed in all par- 
ticulars in drainage proceedings, it should be supple- 
mented by the practice in that class of civil actions 
In some jurisdictions where 
a new drainage act is passed pending proceedings 
for the organization of a drainage district, the or- 
ganization may be perfected, if the court so orders, 
The power of the legislature 
over the subject of procedure within limits not im- 
pairing the inherent jurisdiction of the courts is not 


regarded as a civil action.® 
most nearly analogous.® 
under the new law.’ 


Comrs., 143 Ill. 417, 32 NE 688; Land 
Owners v. Peo., 113 Ill. 296; Huston 
v. Clark, 112 Ill. 344; Blake v. Peo., 
109 Ill. 504. 

1. Lyon v. Sac County, 155 Iowa 
367, 1386 NW 324 (holding that any 
one of the three methods provided for 
the establishment of drainage dis- 
tricts by Code Suppl. [1907] §§ 1989- 
al, 1989a2, by Code § 1940 et seq, and 
by Acts 30th Gen. Assembly c 68, for 
the drainage of lands subject to 
overflow, or too wet for cultivation, 
may be followed); State v. Hanson, 
(Nebr.) 115 NW 294. 

2. Stone v. Little Yellow Drain. 
Dist., 118 Wis. 388, 95 NW 405. 

3. Coquillard Wagon Wks. v. Mel- 
ton, 1387 Ky. 189, 195, 125 SW 291. 

“The proceeding is quasi judicial, 
Many of its features are ministerial 
only. Some of them are in a sense 
legislative.”’ Coquillard Wagon 
Wks. v. Melton, supra. 

4 Anderson v. Caldwell, 91 Ind. 
451, 46 AmR 613; Durden v. Sim- 
mons, 84 N. C. 555. See In re Ryers, 
72 N. Y. 1, 28 AmR 88 (holding that 
a proceeding in court to audit and 
confirm the accounts of the commis- 
sioners under a drainage act is a 
special proceeding). 

5. -Bass.v. Hlliott; 105 Ind. 517, 5 
NE 663; State v. Riley, 203 Mo. 175, 
101 SW 567, 12 LRANS 900 (holding 
that it isa civil suit within the mean- 
ing of the statutes relating to change 
of venue). 

6. In re Central Drain. Dist., 134 
Wis. 130, 113 NW 675. And see su- 

136 


pra § 7 
7. In re Horicon Drain. Dist., 
Wis. 239, 116 NW 16; In re Horison 
Drain. Dist., 136 Wis. 227, 116 NW 
8. Pawnee County Drain. Dist. 
hy Wi Wee Chicago, 6tes. RS Co. 96. 
Nebr. 1, 146 NW 1055; Barnes v. 
Minor, 80 Nebr. 189, 114 NW 146. 
9. Ferbrache v. Bonner County 
Drain. Dist. No. 5, 23 Ida. 85, 128 P 
5538, 44 LRANS 538, AnnCasi915C 
43; State v. Merrick County Drain. 
Dist., 100 Nebr. 625, 160 NW 997; 
State v. Hansen, (Nebr.) 117 NW 
412, 115 NW 294; McFarlane v. 
Westley, (Tex. Civ. A.) 186 SW 261. 
[a] Property qualification. — (1) 
Rev. Codes § 2448, providing that 
every bona fide holder of forty acres 
or a smaller tract within a drainage 
district shall be entitled to one vote, 
ete., violates Const. art 6, §§ 2, 4, 
prescribing the qualifications of elec- 
tors until otherwise provided by the 
legislature, and art 1 § 20, prohibit- 
ing a property qualification for vot- 
ers. Ferbrache v. Bonner County 
Drain. Dist.. No. 5, 23 Ida. 85, 128 
P 558, 44 LRANS 538, AnnCas1915C 
43. (2) Exclusive possession and a 
record right of possession to use the 
land indefinitely is an easement 
equivalent to ownership. State v. 
Merrick County Drain. Dist., supra. 
(3) A corporation is not entitled to 
vote unless its easement is of a sub- 
stantial nature, analogous to owner- 
ship, statute not intending double 
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The proceeding 


public.1? 


representation of any land. State v. 
Merrick County Drain. Dist., 100 
Nebr. 625, 160 NW 997. 

[b] Residence (1) in the district 
may be required. McFarlane  v. 
Westley, (Tex. Civ. A.) 186 SW +261 
(rejection of vote proper where resi- 
dence not shown). (2) Resident 
taxpayer of proposed drainage dis- 
trict is entitled to vote. McFarlane 
v. Westley, supra (held wrongfully 
prevented from voting). 

[c] Ratification.—Where persons 
assuming to vote for railroad com- 
pany or for a county or township in 
a drainage election are not formally 
authorized, their actions may there- 
after be ratified. State v. Merrick 
County Drain. Dist., 100 Nebr. 625, 
160 NW 997. 

10. Peo. v. Reclamation Dist. No. 
Fok deiCale- 145) 48a P) 1006) .Her- 
brache v. Bonner Couity Drain. Dist. 
No. 5, 23 Ida. 85, 128 P 553, 44 LRA 
NS 538, AnnCas1915C 43; State v. 
Merrick County Drain Dist., 100 
Nebr. 625, 160 NW 997; Whedon v. 
Wells, 95 Nebr. 517, 145 NW 1007; 
State v. Fuller, 83 Nebr. 784, 120 NW 
495; State v. Hansen, (Nebr.) 117 
NW 412, 115 NW 294: Jefferson. v. 
McFaddin, (Tex, Give, Aly “178 Sw 
714. And see Richard v. Cypremort 
Drains “Drst., 5 107 Wan -657,- 32) S227 
(holding that drainage districts or- 
ganized under Acts [1894] No. 37 
must conform to § 3 of that act in 
respect to the necessity of consult- 
ing the taxpayers when new drains 
are to be opened); Burnham y. Da- 
vison, 17 N. S. 388 (holding that the 
construction of any new drainage 
work, not constituting repairs mere- 
ly, cannot be performed without the 
consent of the landowners). ~ 

[a] Contest.— (1) The _ district 
court of the county has jurisdiction 
of the contest of an election for the 
establishment of a drainage district. 
Mckarlane v. Westley, (Tex. Civ. A.) 
186 SW 261. (2) A resident of the 
county may bring suit in the district 
court to contest the election. Mc- 
Farlane v. Westley, supra. 


[b] Ballot held inusufficient.—Mc- 
Farlane v. A eey: (DexseC@iviasA:) 
186 SW 261 


Election to determine question of 
dissolving district see supra § 30. 

11. State v. Merrick County Drain. 
Dist., 100 Nebr. 625, 160 NW 997; 
Whedon v. Wells, 95 Nebr. 517, 145 
Nw 1007. 

12. Wilson v. Wm. R. Compton 
Bond, etc., Co., 108 Ark. 452, 146 SW 
110; Butler v. Fourche Drain. Dist., 
99 Ark. 100, 1837 SW 251. 

13. Power to establish drains gen- 
erally see supra § 6. 

Proceedings for: 

Alteration of districts see supra § 

24. 

Enforcement of assessments see in- 

fra § 281. 


Improvement of drains see infra § 
190. 
14. Cal—Glide v. Yolo County 
Supers Ct. 147 Cal 21, 81. P- 226: 


Ferran vy. Yolo County, 51 Cal. 307. 


[§ 51] 2. Jurisdiction *—a. 
risdiction to establish drains or drainage districts is 
usually given to the county authorities,'* to courts 
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restricted, and it is competent to require a pre- 
liminary judicial ascertainment of facts, the exist- 
ence of which is made a condition precedent to the 
establishment of a drainage district or ditch.® 
Election. In some states the question as to whether 
the drain or drainage district shall be established is 
determined by vote of the qualified ® electors within 
the proposed district 1° and such determination con- 
cludes the taxpayers residing therein.'+ 
statutes need not contain a provision for ascertain- 
ing the will of the owners of the lands within the 
limits of the district, or of any portion of the 


But the 


In General. Ju- 


etc eka COM vs 
Hamilton County, 162 NW _ 868; 
Mittman v. Farmer, 164 Iowa 364, 
142 NW 991; Prichard v. Woodbury 
County, 150 Iowa 565, 129 NW 970; 
Temple v. Hamilton County, 134 lowa 
706, 112 NW 174; In re Bradley, 117 
Iowa 472, 91 NW 780. 

La.—Myles Salt Co. v. Iberia, etc., 
Drain. Dist., 134 La. 903, 64 S 825; 
Bernard v. Bayou Portage Drain. 
Dist., 130 La. 637, 58° S 493; Iowa 
Drain. Dist. No. 1 v. Wilkins Coun- 
ty, 125 ba? 127,51 S92. Richard Uy. 
Cypremort Drain. Dist., 107 La. 657, 
32 S 27; De Gravelle v. Iberia, etc., 
Drain. Dist., 104 La. 703, 29 S 302. 

Minn.—State v. Norman County 
Dist. Ct., 181 Minn. 438, 154 NW 617. 

Mo.—State v. Taylor, 224 Mo, 393, 
123 SW 892. 

* Nebr.—Dodge County v. Acom, 61 
Nebr. 376, 85 NW 292, 72‘ Nebr. 71, 
100 NW 136. 

Okl.—Coyle v. Kay County Bd. of 
Comrs., 38 ‘Okl. 370, 132 P 1113. 

Tex.—Parker v. Harris County 
Pratt. Disty Now 2, 1(Civ. cA.) 148) Siw 

And see cases infra §§ 52, 53. 

[a] Extent of jurisdiction.—(1) 
The Drainage Act~ (1907) ¢ 40° § 3; 
gives the county commissioners’ 
court exclusive jurisdiction to deter- 
mine whether a petition to establish 
a drainage district is void for not 
defining its boundaries, whether it is 
signed by the requisite number of 
persons, whether notices have been 
properly ‘posted, and whether the 
district conforms to the boundaries 
described in the _ petition. Parker 
v. Harris County Drain. Dist. No. 2, 
(Tex; Civ. A.) 148 SW 351. "@2) The 
setting off or formation of a recla- 
mation district is a legislative act, 
and a board of supervisors, having 
acquired jurisdiction to act upon the 
filing of a petition and the giving 
of the prescribed notice, has exclu- 
Sive power to determine whether or 
not the lands in the proposed dis- 
trict are unreclaimed and are the 
subject of independent reclamation. 
Glide v. Yolo County Super. Ct., 147 
Gail? (2b) Sle eae: 

{b] The county drain commis- 
sioner has concurrent jurisdiction 
with a township drain commission- 
er where the drain is entirely with- 
in the latter’s township. Conley v. 
St. Clair County, 88 Mich. 245, 50 
NW 140. 

{c] In Indiana the board of coun- 
ty commissioners and the circuit or 
superior court of the county in 
which the lands of the petitioners 
are Situated have concurrent juris- 
diction in the establishment of drains 
wholly within the county. Brane v. 
Kendall, 182 Ind. 436, 106 NE 690; 
Woodring v. McCaslin, 182 Ind. 134, 
104 NE 759; Williams v. Osborne, 
181 Ind. 670, 104 NE 27; Croxton v. 
Fair, 181 Ind. 361, 104 NE 643; Haus- 
child v. Roth, 181 Ind. 183, 104 NE 
11; Sharp v. Baton, 175 Ind. 441, 94 
NE 753. 

{d] Locating on line of old drain. 


Iowa.—Chicago, 
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of general jurisdiction,!® or, in some eases, to jus- 
It is for the legislature to de- 
termine the measure of jurisdiction which it will 
The proceedings being purely 
statutery, every fact essential to the jurisdiction of 
the court or county board must be complied with,"® 
at least as against one not estopped to deny com- 
Jurisdiction once acquired by the filing 


tices of the peace.'® 


grant or withdraw.1" 


pliance.!® 
of the petition ?° is not lost and 


rendered void, by any subsequent irregularities or 
want of exact compliance with statutory require- 
ments,”1 nor by the amendment of the statute chang- 
ing the mode of procedure before completion of the 
Mere delay in acting 
on a petition does not oust the jurisdiction of the 
commissioner where the statute fixes no special time 
within which he is to proceed, and the delay is not 
But an order of the county board 


organization of the district.” 


unreasonable.”* 


—Where a proceeding is in fact one 
for the construction of a new drain, 
although following part of the course 
of an old one, the circuit court has 
jurisdiction concurrent with the 
board of commissioners. Grow v. 
Davisson, (Ind.) 119 NE 145; Clifton 
Ue ans, 184 Ind. 529, 111 NE 
801. 

Drains extending into two or more 
counties see infra § 52. 

15. 111-—-Wayne City Drain. Dist. 
v. Boggs, 262 Ill. 338, 104 NE 676; 
Lingle v. Adams, 259 Ill. 522, 102 NE 
1010; Aldridge v. Matthews, 257 Ill. 
202, 100 NE 536; Aldridge v. Clear 
Creek Drain., etc., Dist., 253 Ill. 251, 
97 NE -385; Peo. v. Waite, 213 M11. 
421, 72 NE 1087. 

Ind.—Hauschild v. Roth, 181 Ind. 
183, 104 NI 11; Keiser v. Mills, 162 
Ind. 366, 69 NE 142; Pittsburgh, etc., 
R. Co. _v: Machler, 158 Ind. 159, 63 
NE 210. 

Minn.—State v. Norman County 
Dist. Ct., 131 Minn. 43, 154 NW 617. 

Miss.—Low v. Black Bayou Drain. 
Dist., 107.Miss. 583, 65 S 643; Farga- 
son v. Sevier Lake Drain. Dist., 106 
Miss. 694, 64 S 467 (chancery court). 

Mo.—In re Big Lake Drain. Dist., 
265 Mo. 450, 178 SW 110; Big Tarkio 
Drain. Dist. v. Voltmer, 256 Mo. 152, 
165 SW 338. 

Nebr.—O’Neill v. Leamer, 93 Nebr. 
786, 142 NW 112. 

N. M.—In re _ Dexter-Greenfield 
Eran. Dist. 20. INANE: 1286, ~ 1545 P 


Wis.—Stone vy. Little Yellow Drain. 
Dist., 118 Wis. 388, 95 NW 405. 

And see infra §§ 52, 53. 

[a] Concurrent jurisdiction.—(1) 
Under the act of 1909 (L. [1909] p 
171), giving to circuit courts concur- 
rent jurisdiction with county courts 
in the matter of the organization of 
farm drainage districts and farm 
drainage and levee districts, the cir- 
cuit court has jurisdiction of pro- 
ceedings under the Levee Act for the 
organization of an agricultural 
drainage district. Aldridge v. Mat- 
thews, 257 Ill. 202, 100 NE 536. (2) 
The circuit and county courts have 
concurrent jurisdiction to organize 
drainage districts, and the court 
which first acquires jurisdiction re- 
tains it throughout, to the exclusion 
of the other court. Lingle v. Adams, 
259 Ill. 522, 102 NE 1010. (8) Prior 
to L. (1909) c 469, where a proposed 
ditch was wholly within a single 
county and would probably not bene- 
fit or damage lands in an adjoining 
county, the board of county commis- 
sioners had exclusive jurisdiction, 
but since the enactment of such 
statute, the district court has con- 
current jurisdiction with the county 
commissioners, where the ditches lie 
wholly within one county. State v. 
Norman County Dist. Ct., 131 Minn. 
43, 154 NW 617. 
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the proceedings 


[b] On change of venue.—The 
court to which venue was changed 
alone had jurisdiction of all subse- 
quent proceedings, including the ap- 
pointment of commissioners and as- 
sessment of benefits and damages. 
Big Tarkio Drain. Dist. v. Voltmer, 
256 Mo. 152, 165 SW 338. 

{c] Corporation commission.—A 
constitutional provision that all do- 
mestic corporations shall be organ- 
ized by and through a state corpora- 
tion commission was held not appli- 
cable to drainage district. In re 
Dexter-Greenfield Drain. Dist., 21 N. 
M. 286, 154 P 382. 

{d] Statute not invalid as con- 
ferring legislative powers upon the 
judiciary—State y. Crosby, 92 Minn. 
176, 99 NW 636. 

[e] In North Carolina the clerk 
of the superior court makes the or- 
der for the formation of a drain- 
age district. Shelton v. White, 163 
N. C. 90, 79 SE 427; Parker v. John- 
son, 163. NwC. 74.079 "Se 430" Inere 


Big Cold Water Drain, Dist., 162 
N. C. 127, 78 SE 14. 
[f] In. South Carolina (1) the 


statute gives the clerk of the com- 
mon pleas power to establish a 
drainage district in his county. Lin- 
ley v. Citizens’ Nat. Bank, 108 S. C. 
372, 94 SE 874; In re Cow Castle 
Drain. Dist., 107 S. C. 310, 92 SE 1036. 
(2) The deputy clerk has power to 
pass upon and confirm the report in 
proceedings to organize a drainage 
district, and to certify to his action 
in his own name. Linley v. Citi- 
zen’s Nat. Bank, supra. 

16. See statutory provisions. 

{a] In Illinois under Acts (1885) 
§ 5, when it was necessary to extend 
drains through lands of others to 
obtain an outlet, the person propos- 
ing to construct the drain at his own 
expense might, upon refusal of the 
landowners to consent thereto, cause 
a summons to issue from a justice 
of the peace, and proceedings were 
had thereon as in other civil cases 
before justices of the peace. Chron- 
ic vw Push, 136 537s 27 GN at; 

17. Thorn v. Silver, 174 Ind. 504, 
89 NE 943, 92 NE 161; Kunkalman v. 
Gibson, 171 Ind. 503, 84 NE 985, 86 
NE 850; Taylor v. Strayer, 167 Ind. 
23, 78 NE 236, 119 AmSR 469. 

[a] The want of jurisdiction in 
drainage proceedings could not be 
obviated by the fact that the court’s 


action might not be harmful. Lin- 
oie Adams, 259 Ill. 522, 102 NE 
1010. 

18. Fountain Creek Drain. Dist. 
No. 1 v. Smith, 265 Ill. 138, 106 NE 
494; Wayne City Drain. Dist. v. 
Boges, 262 Ill. 3388, 104 NE 676; 


Merkle Drain. Dist. v. Hathaway, 260 
Tll. 186, 102 NE 1004; Tennessee 
Drain, Dist. v. Moye, 258 Ill. 296, 101 
NE 580; Aldridge v. Clear Creek 
Drain., 6te;; Dist., 253), NL 251% O77 eNe 


[§ 51 


refusing to establish the drainage system asked for 
in the petition terminates its jurisdiction in the pro- 
ceeding.2* The presumption is in favor of the regu- 
larity of the proceedings, and the action of the trib- 
unal will not be overturned unless it is made af- 
firmatively to appear that the action taken is errone- 


Disqualification of county commissioners. Where 
proceedings to establish a drain are instituted by 
petition to the board of county commissioners, the 
fact that one of the commissioners is disqualified 
by interest will not oust the jurisdiction of the 
board,?* the proceedings in such case being voidable 
only, not void.?7 

Combined drainage in one town. In Illinois, where 
a system of combined drainage in one town is pro- 
posed, a petition is presented to the town clerk who 
gives notice to the commissioners of highways, and 


385; Peo. v. Karr, 244 Ill. 374, 91 NE 
485; Drummer Creek Drain. Dist v. 
Roth, 244 Ill. 68, 91 NE 63; Morgan 
Creek Drain. Dist. v. Hawley, 240 Ill. 
123, 88 NE 465; Peo. v. Gary, 196 Ill. 
310, 63 NE 749; Payson vy. Peo., 175 
Ill. 267, 51 NE 588; Brooks v. Mor- 
gan;\' 36 “Ind. A; ‘6722276. "NE Seeks 
=p v. Pound, 32 S. D. 492, 143 NW 

Necessity of showing jurisdiction- 
al facts by record see infra § 121. 

19. Feo. v. Darst, 265 Ill. 354, 106 
NE 936 (special appearance not a 
waiver); State v. Pound, 32 S. D. 
492, 143 NW 778. 


Estgppel or waiver generally see 
infra § 150. B 

20. See infra § 55. 

21. McCleery v. Zintsmaster, 


(Ind.) 114 NE 625; Lake Shore, etce., 
R. Co. v. Clough, 182 Ind. 178, 104 
NE 975, 105 NE 905; Strayer v. Tay- 
lor, 163 Ind, 230, 69 NE 145; Goep- 
pinger v. Sac, ete, Counties, 172 
Iowa 30, 152 NW 58; Boone County 
Drains Nos. 44, 45 v. Long, (Iowa) 
130 NW 152; Ranney Refrigerator 
Co. v. Smith, 157 Mich. 302, 122 NW 
91 [cit Cyc]; Dodge County v. Acom, 
61 Nebr. 376, 85 NW 292, 72 Nebr. 
71, 100 NW 136. But see Fraser v. 
Mulany, 129 Wis. 377, 109 NW 139 
(holding that exact compliance with 
the course of procedure prescribed, 
with reference to all _ substantial 
matters, is essential to jurisdiction). 

[a] Void order in vacation.— 
Where an order establishing a drain 
is held void because made in vaca- 
tion, the board of commissioners 
does not lose jurisdiction but may 
lawfully begin over at the point 
where the proceedings ceased to be 
legal. Furness v. Brummitt, 48 Ind. 
A. 442, 95 NE 1114, 

Collateral attack on organization 
of district see supra § 45. 

Loss of jurisdiction by withdrawal 
of petitioners see infra § 62. 

22. Wolford v. Williams, 110 
MGICEE MOS. Wi) Been 

23. Ranney Refrigerator Co. v. 
Smith, 157 Mich. 302, 122 NW 91; Da- 
vision v. Otis, 24 Mich. 28. 

24. State v. Compton, 136 Minn. 
1438, 161 NW 378. 

25. Dodge County v. Acom, 61 
Nebr. 376, 85 NW 292, 72 Nebr. 71, 
100 NW 136. 

26. Carr v. Duhme, 167 Ind. 76, 
73 NE 322, 10 AnnCas 967; Cauldwell 
v.vCurry, 93) ind) 36s: 

{a] Chairman of board a peti- 
tioner.—County commissioners are 
not disqualified merely because the 
county owns land in the proposed dis- 
trict, and the chairman of the board, 
as such, had signed a petition for the 
establishment of the district. O’Con- 
pete v. Baker, 35 Wash. 376, 77 P 

27. Carr v. Duhme, 167 Ind. 76, 78 
NE 322, 10 AnnCas 967. . 


For later casos, developments and changes in the law see cumulative Annotations, same title, page and note number, 


1 


§§ 51-52] 


the order for the formation of the district is made 


by such commissioners.?§ 


Drains extending into foreign territory. Drain 
commissioners have power to secure in foreign ter- 
ritory an outlet for drains established within their 
districts, when such outlet is necessary in order to 
render the drainage scheme efficacious.?9 
Since the formation of a drainage or 
reclamation district is a legislative act with power 
vested in the board of supervisors, the courts are 
without jurisdiction to restrain that body from act- 
ing upon an application for the formation of such a 


Injunction. . 


district.2° 


[§ 52] b. Drains Located in Several Counties or 
Where a drain or drainage district 
is to extend over more than one county, it is some- 
times provided that the application shall be made to 
a court of each county,*? to the court of any one of 
the counties,* or to the court of the county where 


Townships.*+ 


28. Sanner v. Union Drain. Dist. 
Now) 175 TWs.575, 51 ANE 857. 

29. Freeman y. Trimble, 21 N. D. 
1, 129 NW 83. 

30. Glide v. Yolo County Super. 
Ci 14 Cali 2d. 38d WP 4225. 

31. District extending into two 
or more counties see supra § 19. 
pais in duplicate see infra § 


Report of commissioners or view- 
ers see infra § 98. 

32. Grassy Slough Drain. Dist. v. 
National Box Co., 111 Ark. 144, 163 
SW 512; Beasley v. Gravette, 86 Ark. 
346, 110 SW 10535) In ‘recBig ake 


Drain. Dist., 265 Mo. 450, 178 SW 
110. 

383. In re Forked Deer Drain. 
Dist., 1383 Tenn. 684, 182 SW_ 237; 


State v. Crosby, 92 Minn. 176, 99 NW 
176. 

{a] Circuit and county courts.— 
Although the constitution vests in 
the county courts jurisdiction over 
matters necessary to the internal im- 
provement of the respective counties, 
yet it is competent for the legisla- 
ture to confer on circuit courts ju- 
risdiction to determine questions 
relating to the organization of 
drainage districts embracing land 
in more than one county. Grassy 


Slough Drain. Dist. v. National 
VCE Co. 111 Ark. 144, 163 SW 
oe In re Big Lake Drain. Dist., 


265 Mo. 450, 178 SW 110. 

[a] Loss of jurisdiction.—Under 
L. (1911) pp 206, 207, the articles of 
association and petition for incorpo- 
ration of a drainage district having 
been filed in the county where most 
of the land was located, the circuit 
court of that county has jurisdic- 
tion, although by elimination anoth- 
er county came to have the greatest 
amount of the land. In re Big Lake 
Drain. Dist., 265 Mo. 450, 178 SW 
110. : 

35. Schumaker v. Edgington, .152 
Towa 596, 132 NW 966; Williams v. 
Doane, (Mich.) 167 NW 921 (drain 
commissioners); Chesbrough v. Put- 
nam, etc., Counties, Sila Olmaoun OUSs 
Crawford County vy. Huron County, 
29 Oh. Cir. Ct. 551...See infra note 
36 

[al Constitutionality of statute.— 
Such a provision is not unconstitu- 
tional as conferring jurisdiction on 
the county commissioners beyond the 
limits of their counties. Chesbrough 
v. Putnam, ete., Counties, 37 Oh. St. 
508 

[b] Joint action.—Under such a 
statute, the boards of the two coun- 
ties must act jointly, and not con- 


eurrently as separate bodies; the 
word “joint” meaning united or 
combined, and the law contem- 


plating that the boards must_act 
as one body. Schumaker v. Edg- 
ington, 152 Iowa 596, 132 NW 


6, 
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most of the land is situated;** or jurisdiction may 


be conferred upon the boards of county commission- 


county.®® 


tary appearance 


{c] Voting at joint meeting.— 
Code Suppl. (1907) § 1989a29, as 
amended by Acts 33d Gen. Assembly 
c 118 § 18, authorizes the members 
to vote separately at the joint ses- 
sions of the boards. Schumaker v. 


vei aoe 152 Iowa 596, 132 NW 
66. 
{d] Number of commissioners 


necessary for decision.—(1) In some 
jurisdictions a majority of the com- 
missioners of each county may ren- 
der a valid decision. Chesbrough v. 
Putnam, ete., Counties, 37 Oh. St. 
508. (2) In other jurisdictions con- 
currence of each commissioner is es- 
sential. Williams v. Doane, (Mich.) 
167 NW 921 (holding that the rulé of 
statutory construction declared in 
Comp. L. [1915] § 64 subd 38, that all 
words purporting to give a _ joint 
authority to three or more public of- 
ficials shall be construed as giving 
such authority to a majority of them, 
does not apply to proceedings upon 
application for the construction of 
a drain through more than one coun- 


ty). 

[e] Action by township boards of 
townships traversed by the drain is 
not necessary. Norton v. Williams, 
189 Mich. 69, 155 NW 585. 

36... Lake Shore,” etce., R, Co. v. 
Clough, 182 Ind. 178, 104 NE 975, 
105 NE 905; Pinney v. Powers, (Ind.) 
104 NE 857; Woodring v. McCaslin, 
182 Ind. 134, 104 NE 759; Croxton v. 
Fair, 181 Ind. 361, 104 NE 643; Mur- 
ray v. Gault, 179 Ind. 658, 101 NE 
632 [rev (A.) 98 NE 878]; Zints- 
master v. Aikin, 173 Ind. 269, 88 NH 
509, 90 NE 82; Karr v. Putnam Coun- 
ty, 170 Ind. 571, 85 NE 1 [transf (A.) 
82 NE 995]; Hudson vy. Punch, 116 
Ind. 63, 18 NE 390; Updegraff v. 
Palmer, 107 Ind, 181, 6 NE 353; Me- 
randa v. Spurlin, 100 Ind. 380; Bu- 
chanan vy. Rader, 97 Ind. 605; Crist 


v. State, 97 Ind. 389;‘Shaw v. State, 
97 Ind. 23. 
[a] Under Burns Rev. St. (1894) 


§ 5677 (1) jurisdiction of proceedings 
to establish a drain extending into 
several counties was vested in the 
commissioners cf the several coun- 
ties acting in joint session. Sarber 
v. Rankin, 154 Ind. 236, 56 NE 225; 
Bondurant v. Armey, 152 Ind. 244, 53 
NE 169. (2) The fact that the boards 
of commissioners of two counties in 
acting upon the petition, under Burns 
Rev. St. (1894), sat separately and 
not conjointly was held not to in- 
validate the proceedings, since, if 
the commissioners wrongly  con- 
strued the statute providing for such 
meeting, it was merely an erroneous 
exercise of power and not a usurpa- 
tion. Sarber v. Rankin, supra. (3) 
Where a petition was filed for the 
construction of a drain in three dif- 
ferent counties and dismissed as to a 
portion of one county because be- 
yond the jurisdiction, a joint session 
by the commissioners of the remain- 


ers, or the drain commissioners, of the several coun- 
ties, acting in joint session.®® 
proposed drain affects lands in two or more coun- 
ties, jurisdiction of the proceedings is in the circuit 
or superior court,°® and the petition must, under re- 
cent statutes, be filed in the court of the county con- 
taining the greatest length of drain,** and this is 
the rule whether the petitioners’ lands are situated 
therein or not.°® 
is given jurisdiction to create a district where the 
land to be ineluded therein lies in more than one 
In some jurisdictions the county com- 
missioners of each county through which a drain is 
to extend have exclusive jurisdiction over that part 
of it within their own counties,*® and cannot acquire 
jurisdiction of lands in another county by the volun- 


In Indiana, where a 


In Mississippi the chancery court 


of the owner.#! The commissioners 
ing counties without the commis- 
sioners from the county as to which 
the dismissal was had was a proper 
joint session. Bondurant v. Armey, 
supra, 

[b] Under Burns Rev. St. (1901) 
§ 5678, where ditches were to be con- 
structed through more than one 
county, the statute prowided that 
the county commissioners of each 
county should act in the establish- 
ment of a joint ditch, and that each 
board should render separate judg- 
ments, conforming to the one ren- 
dered by the county having original 


jurisdiction. Strayer v. Taylor, 163 
Ind. 230, 69 NE 145. 
[c] Repeal of statute. — Under 


Acts (1907) 7.p..532 .c -252) 8 o1%., the 
board of commissioners of a county 
has' no jurisdiction of the subject 
matter of proceedings to construct 
drains extending into two: or more 
counties. Zintsmaster v. Aikin, 173 
Ind. 269, 88 NE 509, 90 NE 82. 

37. Lake Shore, etc, R. Co. v. 
Clough, 182 Ind. 178, 104 NE 975, 
105 NE 905; Pinney v. Powers, (Ind.) 
104 NE 857; Croxton v. Fair, 181 Ind. 
361, 104 NE 643; Murray v. Gault, 
179 Ind. 658, 101 NE 632 [rev (A.) 
98 NE 878]. 

{a] Under former Indiana stat- 
utes (1) the court of the county in 
which the petitioner resided and the 
proceeding was commenced had ju- 
risdiction to establish a drain ex- 
tending into another county. Karr 
v. Putnam: County, 170 Ind. 571, 85 
NE 1 [transf (A.) 82 NE 995]; Hud- 
son v. Punch, 116 Ind. 63, 18 NE 390; 
Updegraff v. Palmer, 107 Ind. 181, 6 
NE 353; Meranda v. Spurlin, 100 Ind. 
380; Buchanan vy. Rader, 97 Ind. 605; 
Crist v. State, 97 Ind. 389; Shaw v. 
State, 97 Ind. 23; Murray v. Gault, 
(A.) 98 NE 878. (2) Under Rev. St. 
(1894) § 5677 a petition for a ditch 
extending into several counties was 
required to be filed with the audi- 
tor cf the county containing the head 
and source of the proposed ditch. 
Bondurant v. Armey, 152 Ind. 244, 
53 NE 169. (3) But a petition pro- 
posing the construction of two ditch- 
es, with separate and independent 
sources in different counties, was 
unauthorized. Bondurant v. Armey, 
supra. 

88. Lake Shore, etc, R. Co. v. 
Clough, 182 Ind. 178, 104 NE 975, 105 
NE 905. 


39. Low v. Black Bayou Drain. 
Dist., 107 Miss. 588, 65 S 6438 (hold- 
ing, however, that the chancery 


court kas ho jurisdiction where all 
the land is in one county, except tlhe 
banks and land under a lake and bay- 
ou, where such banks and land un- 


eer iat cannot share in the bene- 
fits). 
40. Schamp v. Kennedy, 16 Oh. 
Cin. Ct. 16 04,,.92 Oh. a Gir.” Dee? ails; 
41. Schamp ..v. Kennedy, 16 Oh. 
Gir. Ct. .604, 9 Oh, Cir. Dec. 213. 
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of one town have no jurisdiction to establish a dis- 
trict where the lands involved extend into two or 
more towns;*2 and in the absence of a statute con- 
ferring jurisdiction, joint action by different town- 
ships in the construction of drains through them, 
such action extending over more than one township, 
is illegal, and a tax assessed for works done there- 
under cannot be enforced.*? In Illinois, where the 
lands to be affected lie in two townships, the or- 
ganization of the district is made by the commis- 
sioners of highways of such townships,** and where 
such lands are situated in three or more townships, 
the county court alone has jurisdiction.*® 

[§ 53] ¢. Drains Located Partly in City or In- 
corporated Village.*® In some states jurisdiction is 
conferred upon the courts, or county and township 
authorities, to construct drains partly within the 
limits of a city.47 But the county authorities have 
no power to construct in a city a drain, the source 
and course of which lie wholly or substantially 
within the municipal limits, and the sole purpose of 
which is the drainage of lands lying within the 
municipality,*® except upon petition of the municipal 
authorities.4® When it is necessary to the drainage 
of county lands that a drain shall pass through the 
corporate limits of a city, such necessity is a juris- 


dictional fact to be established by the petitioners,®° 


42. Peo. v: Schafer, 228 Ill. 17, | 239 Til. 
81 NE 785; McDonald v. Peo., 214] Green, 238 Ill. 
Ill, 83, 78 NE 444; Peo. v. McDonald, [a] 
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304, 87 NE 1021; Chicago v. 
258, 87 NE 417. 
The object of the creation of 


isp 52-54 4 


and the court has no jurisdiction to establish the 
drain where none of the petitioners owns lands out- 
side of the city.5* 

Jurisdiction of Chicago sanitary district. The 
power to construct a sewer within the limits of a 
city is vested in the city and not in the sanitary dis- 
trict of Chicago, where the proposed sewer is purely 
a local improvement, an ordinary sewer designed 
to carry off sewage from the houses and lots within 
a specified sewer assessment district and affording 
special benefits to the property in the assessment 
district.°2 But the trustees of the sanitary district 
are authorized, in providing for the drainage of ad- 
ditional territory added to the district, to construct 
within a city such auxiliary channels or intercepting 
sewers as are necessary to bring the accumulated 
drainage from the city sewers into the main channel 
of the sanitary district.®% 

[§ 54] 3. Parties.°* In proceedings to establish 
a drain all landowners and persons interested have 
a right to be heard and should be made parties.*® 
This includes holders of easements ®® and political 
subdivisions having the ownership or quasi owner- 
ship of a bridge or highway affected by the proposed 
improvement.®’ Persons whose lands are not trav- 
ersed by a drainage ditch have no constitutional 
right to be heard on the necessity for the drain,°% 


Oh.—Neff v. Sullivan, 9 Oh. Dec. 
(Reprint) 765, 17 CincLBul 168. 
[a] The persons upon whose land 


208 Ill. 638, 70 NE 646. See Stephen 
v. McGillivray, 18 Ont. A. 516 (hold- 
ing that a township has no authority 
to initiate proceedings for a system 
of drainage extending beyond its lim- 
its and assess a proportion of the ex- 
pense upon an adjoining township; 
to render such adjoining township 
liable, the proceedings’ must be in- 
stituted by a county council). 

43. Hubbell v. Robertson, 65 
Mich? -.538; "32° NW? 8119) Alger vv: 
Slaght, 64 Mich. 589, 31 NW _ 531; 
Robertson v. Baxter, 57 Mich. 127, 23 
NW 711; West Nissouri v. North 
Dorchester, 14 Ont. 294 (holding 
that, where a drain originates in one 
township and is to be carried into 
an adjoining township so as to form 
one entire drainage scheme, the coun- 
ty council is the proper authority to 
pass a by-law for the construction 
of the drain). 


- MeDonald vy. Peo., 214 Ill. 83, 

73 NE 444; Peo. v. McDonald, 208 
Ill. 638, 70 NE 646. 

45. McDonald v. Peo., 214 Ill. 83, 


73 NE 444; Peo. v. McDonald, 208 Ill. 
638, 70 NE 646. 

46. District including lands situ- 
ated in city or village see supra § 18. 


47. Pavey v. Braddock, 170 Ind. 
178, 84 NE 5; Sauntmann v. Max- 
well, 154 Ind. 114, 54 NE 397 (stat- 


ute construed and held constitution- 
al); Aldrich v. Paine, 106 Iowa 461, 
76 NW 812; Mason v. Detroit, ete., R. 
Co., 104 Mich. 631, 62 NW 989; Greek 
v. ‘Joy, 81 Oh. St. 315, 90 NE 932; 
Pleasant Hill v. Miami County 
Comrs:;-74"Ohy St. 1833572" NEV $96. 

48. Pleasant Hill v. Miami Coun- 
ty Cormrs., 71 Oh. St. 133, 72 NE 896. 
See Mason v. Detroit, etc., R. Co., 104 
Mich. 631,.62 NW 989 (holding that 
3 Howell St. Annot. § 1740a8 applies 
only to cases where the drain is lo- 
eated partly within ana partly with- 
out the city). 

49. Pleasant Hill y. Miami Coun- 
ty Comrs., 71 Oh. St.133, 72 NE. 896. 

50. Pavey v. Braddock, 170 Ind. 
178, 84 NE 5; Sauntman v. Maxwell, 
154 Ind. 114, 54 NE 397. 

5], Pavey v. Braddock, 170 Ind. 
178, 84 NE 5. 

52. Chicago v. McChesney, 240 Ill. 
174, 88 NE 560; Chicago v. Green, 


the sanitary district of Chicago was 


:to furnish an outlet for the sewage. 


of the municipalities within the dis- 
trict, and authority over local drain- 
age was not given to the sanitary 
district. Chicago v. Green, 239 Ill. 
304, 87 NE 1021; Chicago v. Green, 
238 Ill. 258, 87 NE 417. 

53. Judge v. Bergman, 176 Ill, A. 
42 [aff 258 Ill. 246, 101 NIC 574]. 

[a] TIllustration.—Where the Chi- 
cago sanitary district, after building 
a main channel to carry sewage away 
from Lake Michigan that furnished 
the water supply for a number of 
cities, had its boundaries extended 
(Acts [1903] p 114 § 2) and built a 
drain along the lake shore to inter- 
cept and carry the sewage of the 
several cities to the main sewage 
channel, such drain, not being-neces- 
sary in the drainage system of the 
city, was not a local improvement, 
but was an “adjunct” or -“addition” 
to the main channel within the Sani- 
tary District Act (L. [1889] p 129) 
§ 7, providing that the trustees could 
maintain one or more main channels 
with such adjuncts and additions as 
were necessary. Judge v. Bergman, 
258 Ill. 246, 101 NE 574. 

54. Parties to remonstrance see 
infra, § 79: 

Persons to whom nectice must be 
given see infra § 69. j 

Proceedings: 

To collect assessments see infra § 

282. 

To enjoin or set aside assessments 

see infra § 263. 


55. Ind.—Karr v. Putnam County, 
170 inids outs oD eeNa, eeoftranst 
(A.) 82 NE 995, 84 NE 19]; Saunt- 


man v. Maxwell, 154 Ind. 114, 54 NE 
397; Zumbro vy. Parnin, 141 Ind, 430, 
40 NE 1085; Bell v.. Cox, 122° Ind. 
153, 23 NE 705; Indianapolis, ete, R. 
Co. v. State, 105:-Ind. 37, 4 NE 316; 
Wright v. Wilson, 95 Ind. 408; Houk 
vy. Barthold,: 73. Ind.’ 21. 

Iowa.—Wormley v. Wright Coun- 
ty, 108 Iowa 232, 78 NW 824. 

Minn.—State v. Isanti County, 98 
Minn. 89, 107 NW 730 (statute lib- 
erally construed to secure right to a 
hearing). 

N. Y.—Matter of Spring Valley 
Swamp, 66 Misc. 206, 123 NYS 269. 


the ditch is to be constructed must 
be before the tribunal conducting 
such proceedings, either by notice or 
by appearance, and unless they are, 
no valid order concerning them can 
eer ieee Wright v. Wilson, 95 Ind. 

[b] Landowners omitted from pe- 
tition.— (1) Any one not named in 
the petition who appears before the 
board and claims that his lands will 
be. affected by the proposed drain 
may upon the determination of that 
fact in his favor be made a party. 
to the proceedings. Zumbro vy. Par- 
nin, 141 Ind. 480, 40 NE 1085. (2) 
Where an assessment is made against 
land and names the owner of such 
land, he thereby becomes a party to 
the proceedings, although not named 
in the petition for the construction of 
the drain, and is entitled to an ap-, 
peal from such proceedings. Houk 
v. Barthold, 73 Ind. 21. 

[ec] Persons who have no title of 
record need not be made defendants 
to a drainage petition, but if they 
have an interest in land affected by 
the proposed drain, they may come 
in and defend after the filing of the 


petition. ~Bell. vy; Cox, 122° Ind. 153} 
23 NE 705. 
[d] Landowners damaged by 


construction of ditch.—The right of 
landowners affected to appear before 
the board is not confined to those 
who are strictly parties in the ditch 
proceedings, but extends to land- 
owners with a well-grounded claim 
for damage resulting from its con- 
struction, although it may not cer- 
tainly appear that such damages are 
recoverable at law. State v. Isantf 
County, 98 Minn. 89, 107 NW 730. 

56. American Steel Dredge Works 
v. Putnam County, (Ind.) 85 NE 1 
[transf (A.) 82 NE 995, 84 NE 19]; 
Indianapolis, -ete., R: Co. v. State, 
105 Ind.°37; 4 NE 316. 

57. American Steel Dredge Works 
v. Putnam County, (Ind.) 85 NE 1 
[transf (A.) 82 NE 995, 84 NE 19]: 

fa] County.—The county is not a 
landowner within the meaning of the 
term as used in the Drainage Act. 
Karr v. Putnam County, 170 Ind. 571, 
85 NE. 1 [transf (A.) 82 NE 995]. 

58. Hinkley v. Bishop, 152 Mich. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


wee kirk attics te teh 
§§ 54-56] 


although they are liable to assessments for bene- 
Hiss2 

[§ 55] 4. Petition®°°—a. In General. A peti- 
tion is the foundation of the jurisdiction of the 
court, county board, or other tribunal in drainage 
proceedings,®*! and it must state the facts necessary 
to show that the board or court has jurisdiction to 
act.6? It has been held, however, that all the juris- 
dictional facts need not appear in the petition but 
may be shown by evidence,®* and that the drainage 
board may take judicial notice of facts of which a 
court might take notice under the statute.®* If the 
petition is insufficient to confer jurisdiction of the 
subject matter, the appearance of the landowner will 
not authorize the court to proceed.®® The office of a 
petition, aside from alleging the character of the 
land and the need of the improvement, is to point 
out the general locality to be drained and indicate 
the persons who are to give security for. the pre- 
liminary costs and expenses in case the petition is 
rejected by the board of supervisors.®® The requisites 
of the petition are prescribed by statute,®” and while 
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[19C.J.] 641 


the statutes must be substantially followed, slight in- 
accuracies or immaterial omissions will not affect 
the validity of the proceedings.®® The petition need 
not allege an effort to agree with the owners of 
land.®° 

Surplusage. Where the petition states all the ma- 
terial facts required by the statute, the inclusion of 
some fact not jurisdictional or material will be 
treated as mere surplusage and will not invalidate 


‘the proceedings.”° 


Petition in duplicate. Under some circumstances 
the statutes require the filing of a petition in dupli- 


‘eate, as where it is sought to establish a drainage 


system embracing two townships,’+ or where the 
owners of separate and distinct tracts desire to 
drain the same, and the draimage cannot be accom- 
plished in the best and cheapest manner without 
affecting the lands of others.” 

[§ 56] b. Description of Land.”* The petition 
must contain, among other things, a description of 
the lands to be affected by the drain” or included 


i] 
256, 114 NW 676; Roberts v. Smith, 
115. Mich. 5,.72. NW 1091. See La- 
tham? ve Chicago,. tec sh. 7 Co,, L000 
Nebr. 173, 158 NW 923 (holding that 
an owner of land outside a proposed 
district who has not been made a 
party cannot intervene and object to 
the organization of the district on the 
ground that the construction of the 
improvement will injure his land). 
But see State v. Isanti County, 98 
Minn. 89, 107 NW 730 (holding that 
persons whose lands will be made 
into a Jake by the overflow are en- 
titled to be heard by the county 
commissioners, although the ditch 
will not cross their lands). 

59. Hinkley v. Bishop, 152 Mich. 
256, 114 NW 676; Roberts v. Smith, 
115 Mich. 5,-72 NW 1091. 

60. Cross references: 

Articles of incorporation or associa- 
tion as substitute for formal plead- 
ings See infra § 66. 

Petition for: 
eycrefien of district see supra § 


Assessment see infra § 228. 
Dissolution of drainage district see 
supra § 30. 
Enforcement of assessments see 
infra § 283. 
Improvement or extension of drain 
see infra § 190. 
Publication of petition see infra § 72. 
Remonstrances or objections to peti- 

tion see infra §§ 78-81. 

Route or plan deviating from peti- 

tion see infra § 155. 

Waiver of defects in petition see in- 

fra § 150. 

Want of petition cured by statute 
see supra § 11. ‘ 

61. Cal.—Yolo County Reclama- 
tion Dist. No. 537 v. Burger, 122 Cal. 
442, 55 P 156. 

Tll.— Stokes v. Bay Bottoms Drain. 

, DASE, (278 7 411. '°390)> TI16.N EY 109% 
Ind.—Cauldwell v. Curry, 93 Ind. 
363. 7 
. Iowa.—Wormley v. Wright Coun- 
ty, 108 Iowa 232, 78 NW 824; Seibert 
v. Lovell, 92 Iowa 507, 61 NW 197. 
La.—Marceaux v. Hast Cameron 
Drain. Dist. No. 3, 136 La. 913, 67 S 
$56 (holding that under Const. art 
281 par 3 taxes on land for drainage 
purposes, where the land has to be 
leveed and pumped, must be peti- 
tioned for by the landowners of the 
district to be drained). 
eB Te OLE v. Burt, 22° Pick. 
Mich.—Ranney Refrigerator Co. v. 
Smith, 157 Mich. 302, 304, 122 NW 
91 [cit Cyc]; Hall v. Slaybaugh, 69 
Mich. 484, 37 NW 545. 
Minn.—State vy. Compton, 136 
Minn. 143, 161 NW 378; Martin Coun- 


ty v. Kampert, 129 Minn. 151, 151 NW 
897; State v. Polk County, 87 Minn. 
325, 92 NW 216, 60 LRA 161. 
Miss.—Wolford v. Williams, 110 
Miss. 637, 70 S 823. 
Mo.—State v. Taylor, 224 Mo. 393, 
123 SW 892. See infra this note [c]. 
Nebr.—Dodge County v. Acom, 61 
Nebr. 376, 85 NW 292, 72 Nebr. #1, 
100 NW: 136; Darst v. Griffin, 31 
Nebr. 668, 48 NW 819; Dakota Coun- 
aya Cheney, 22 Nebr. 437, 35 NW 
N. J.—In re Pequest River Land 
Drain. Comrs., 39 N. J. L. 197 [aff 40 


N. J. Li 380]. 
N. D.—Bergen Tp. v. Nelson Coun- 
UYyeRaoO PUNO aay LOOM Does eC 


wards v. Cass County, 23 N. D. 555, 
137 NW 580; Sim v. Rosholt, 16 N. D. 
77, 112 NW 50, 11 LRANS 372; Al- 
Stadt “wv. USim.) 15° -N.- D-” 629,109) NW: 
66; Erickson v. Cass County, 11 N. D. 
494, 92 NW 841. 

Okl:—Coyle v. Kay County, 38 Okl. 
37 Vere Oster Ts la ads 

Wis.—Chieago, etc., R. Co. v. Lem- 
onweir River Drain. Dist., 135 Wis. 
228, 115 NW? 825. 

Ont.—Re Johnston, 25 Ont. L. 242, 
20 OntWR 747; In re Anderdon, 21 
Ont. 476; Fairbairn v. Sandwich 
South Tp.,-8 OntWR 925. 

[a] Under a North Carolina stat- 
ute proceedings must be commenced 
by summons returnable to a regular 
term of the superior court, and a 
complaint must be filed as in civil 


actions. Bunting v. Stancill, 79 N.C. 
[b] Issuance of venire for jury 


without application renders the pro- 
ceedings void. Palmer v. Rich, 12 
Mich. 414. 

[ec] Plat as substitute for peti- 
tion.— Under Rev. St. (1899) § 6968, 
in proceedings before a justice of 
the peace to ditch land for agricul- 
tural. drainage, no statement or pe- 
tition is required to be filed with 
the justice, but a rough sketch or 
plat of the land to be drained and 
of the lands across which the drain 
is to be constructed is sufficient. Lile 
v. Gibson, 91 Mo. A. 480. 

[d] Second petition.—A statute 
providing for the granting of a peti- 
tion to abandon the work if filed be- 
fore the contract is let refers to the 
eontract for the original work and 
does not require the granting of a 
petition to abandon additional drain- 
age petitioned for after the original 
contract is let. Soran v. Union 


Drain. Diste-Now a, 215: Llls2123> 72 
NE 129. 
62. Terre Noir Drain. Dist. No. 3 


v.- Thornton, 93 Ark. 332, 124 SW 
774; Ferran v. Yolo County, 51 Cal. 


307 (formation of new district out 
of old district). See St. Charles Mu- 
nicipal Drain. Dist. v. Cousin, 130 
La. 331, 57 S 992 (holding that a pe- 
tition by taxpayers for the estab- 
lishment of drainage district which 
specifies the amount of the acreage 
taxtis unauthorized under Const, art 
281, as amended pursuant to Act 
No. 197 of 1910). 


68. Shields v. Pyles, 180 Ind. 71, 
99 NE 742. 

64. Hackney v. Elliott, 23/N. D. 
373) 137 NW (438) ? 

65. Peo. v. Swearingen, 273 Ill. 


630, 113 NE 166. 

66. Zinser v. Buena Vista County, 
137 Iowa 660, 114 NW 511. 

Security for preliminary expenses 
see infra § 67. 

67. See statutory provisions; and 
cases infra this and following sec- 
tions. 

{a] In writing.—Where the ap- 
plication was not in writing, the pro- 
ceedings were quashed on certiorari. 
Kroop v. Forman, 31 Mich, 144. 

{[b] Designating sitatute.—While 
it may not be necessary to designate 
the statute under which the district 
is to be created, it has been held 
that, if the statute is designated, then 
the jurisdiction conferred by the pe- 
tition is only to create a district in 
accordance with the provisions of 
that particular statute. Hardee v. 
Brooks, 107 Miss. 821, 66 S 216. 

68. Peo. v. Darst, 265 Ill. 354, 106 
NE 9386; Lake Shore, ete., R. Co. v. 
Clough, 182 Ind. 178, 104 NE 975, 105 
NE 905; Spahr v. Schofield, 66 Ind. 
168; Hackney v: Elliott, 23 N. D. 373, 
137 NW $433. 

[a] A failure to indorse on the 
petition a date on which it will be 
docketed is a mere _ irregularity 
which does not affect the rights of 
a remonstrant and will be disre- 
garded. Rogers v. Venis, 137 Ind. 
221, 36 NE 841. 


69. Big Lake Drain. Dist. v. Rol- 
wing, 269 Mo. 161, 190 SW 261. 
70. Craig v. Peo., 188 Ill. 416, 58 


NE 1000; Smith v. Carlow, 114 Mich. 
67, 72 NW 22. ; 

71. State v. Graffam, 74 Wis. 643, 
43 NW 727 (a failure to do so ren- 
dering the proceedings under the pe- 
tition void). 


72. Lake Agricultural (G{s\: Vv. 
Brown, (Ind.) 114 NE 755. 
: 73. In assessment roll see infra 
238. 


In report of commissioners see in- 
fraes2 O20, 

Inclusion of land not described in 
petition see supra § 16. 

74. U. S.—Crapo v. Hazelgreen, 93 
Fed. 316, 35 CCA 314. 
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in the proposed district,”> in the manner prescribed 
Substantial compliance with the statute 
An exact and accurate description 
is unnecessary,’® but it should be sufficient to notify 
landowners that their lands are included.?® 
the statute so requires, the minutes of the survey of 


by law.7® 
is sufficient.77 
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Where 


the land affected by the proposed drain must accom- 


Ind.—Wilson v. Tevis, 184 Ind. 
712, 111 NE 181; Lake Shore, etc., R. 
Co. v. Clough, 182 Ind. 178, 104 "NE 
975, 105 NE 905; Pleasant ‘Civil Tp. 
v. Cook, 160 Ind. 533, 67 NE 262; 
Sample v. Carroll, 132 Ind. 496, 32 
NE 220; Killian v. Andrews, 130 ‘Ind. 
579, 30 NE 700; Yancey v. Thomp- 
son, 130 Ind. 585, 30 NE 630; Young 
v. Wells, 97 Ind. 410; Spahr v. Scho- 
field, 66 Ind. 168. 

Minn.—State v. Quinn, 108 Minn. 
528, 121 NW 898. 

Mont.—Summers 39 
Mont. 42, 101 P 166. 

Ont.—In re Anderdon, 21 Ont. 476. 

[a] Description of highway.—(1) 
A petition alleging a benefit to a 
highway must contain a description 
of the highway so that its officers 
may have notice and time to defend 
the township against any contem- 
plated assessment. Young v. Wells, 
97 Ind. 410. (2) But the petition 
need not describe any highway with 
particularity, the reason for a spe- 
cified description of real estate not 
existing in the case of highways, 
since the benefits assessed against 
the township are not a lien on the 
real estate but a debt payable by 
the township. Pleasant Civil Tp. v. 
Cook, 160 Ind. 533, 67 NE 262. : 

[b] Showing that lands are out- 
side of city.—Under Burns St. Annot. 
(1908). § 641, a petition for a drain 
is not insufficient, although it does 
not show that the lands involved are 
wholly outside the limits of a city 
or town; and if it were necessary to 
show such fact, a petition which 
fails to show it is sufficient in the 
absence of a remonstrance. Shields 
v. Pyles, 180 Ind. 71, 99 NE 742. 

75. Cal. — Peo Ve Reclamation 
Dist: No. 556, 130 Cal. 607, 63 P 27; 
Ralston vy. Sacramento County, 51 
Cal. 592; Ferran v. Yolo County, 51 
Cal. 307. 

Tll.—Wayne City Drain. Dist. v. 
Boggs, 262 Ill. 338, 104 NE 676; 
Merkel Drain. Dist. v. Hathaway, 260 
Tl). 186,, 102 NE 1004; Tennessee 
Drain. Dist. v. Moye, 258 Ill. 296, 101 
NE 580; Aldridge v. Matthews, 257 
Tl, 202, 100 NE 536; Drummer Creek 
Drain. Dist. v. Roth, 244 Ill. 68, 91 
NE 63; Peo. v. Barnes, 193 Ill. 620, 
62 NE 207. 

Iowa.—Herron v. Greene County 
Drain. Dist. No. 60, 138 NW 846; 
Kelley v. Greene County Drain. Dist. 
No. 60, 158 Iowa 735, 138 NW 841; 
Lyon v. Sac County, 155 Iowa 367, 
136 NW 324; Bump v. Hardin Coun- 
ty, 123 NW 1065: In re Hardin Coun- 
ty Drain. Dist. No. 3, 146 Iowa 564, 
123 NW 1059; Zinser v. Buena Vista 
County, 137 Iowa 660, 114 NW 51; 
Mackay v. Hancock County, 137 Iowa 
88, 114 NW 552. 

Mo.—State vy. Wilson, 216 Mo. 215, 
115 SW 549 (under Rev. St. [1899] 
§ 8319 et seq). But see State v. 
Taylor, 224 Mo. 393, 1238 SW _ 892 
(holding that under Rev. St. [1899] 
§§ 8278-8317c [Annot. St. (1906) pp 
3916-3935], providing for the drain- 
age of overflowed lands, the petition 
for the organization of a drainage 
district need not contain a descrip- 
tion of the lands to be embraced in 
the proposed district). 


v. Sullivan, 


Okl.—Coyle v. Kay County, 38 Okl. 
O70, W824Peb11:3. 

Tex.—Parker v. Harris County 
Drain. Dist. No. 2 (Civ. A.) 148 SW 
351. 

76. Killian v. Andrews, 130 Ind. 

79. 30 NE 700. 

77. Lake Shore, etc.) it. COL vs 


Clough, 182 Ind. 178, 104 NE 975, 105] 


NE 905. 

78. Spahr v. Schofield, 66 Ind. 
168; Zinser v. Buena Vista County, 
137 Iowa 660, 114 NW 51; Mackay v. 


Hancock County, 137 Iowa 88, 114 
NW 552. 
{a] Sufficiency of description.— 


(1) North Richland Drain. Dist. v. 
Karr, 280 Ill. 567, 117 NE 770; Wayne 
City Drain. Dist. v. Boggs, 262 Ill. 
338, 104 NE 676; Merkle Drain. Dist. 
v. Hathaway, 260 Ill. 186, 102 NE 
1004; Tennessee Drain. Dist. v. 
Moye, 258 Ill. 296, 101 NE 580; Al- 
dridge v. Matthews, 257 Ill. 202, 100 
NE 536; Drummer Creek Drain. Dist. 
v. Roth, 244 Ill. 68, 91 NE 63; Peo. v. 
Barnes, 193 Ill. 620, 62 NE 207; Her- 
ron v. Greene County Drain. Dist. 
No. 60, (lowa) 1388 NW 846; Kelley v. 
Greene County Drain. Dist. No. 60, 
158 Iowa 735, 1388 NW 841; Lyon v. 
Sac County, 155 Iowa 367, 136 NW 
324; In re Hardin County Drain. Dist. 
No. 3, 146 Iowa 564, 123: NW 1059; 
State v. Wilson, 216 Mo. 215, 115 SW 
549; Coyle v. Kay County, 38 Okl. 
370, 1382 P1113. (2) If an entire sec- 
tion is within the district, it may be 
described as a section, although the 
subdivisions are owned by different 
persons, State v. Quinn, 108 Minn. 
528, 121 NW 898. 

[b] Description copied from tax 
duplicate—Where the descriptions 
of the tracts of land involved in 
the proceedings are copied as the 
statute requires from the tax dupli- 
cate, such descriptions will prima 
facie at least sustain an assessment 
for benefits accruing from the con- 
struction of the ditch. Sample vy. 
Carroll, 132 Ind. 496, 32 NE 220. 

79. Parker VY. Harris County 
Drains, Dist INO. 2. (Lex: ACivaws.) 
148 SW 351. 

80. Hackett v. Brown, 128 Mich. 
141, 87 NW 102 (the minutes need 
not be signed by surveyor). 

81. Description in report cf com- 
missioners or viewers see infra § 92. 

Waiver of defects see infra § 150. 

82. U. S.—Riederich v. McCook 
County, ~233..red.) 42; 2147) COA) 112 
(under South Dakota statute). 

Ark.—Terre Noir Drain. Dist. No. 
3 v. Thornton, 93 Ark. 232, 124 SW 


774; Cribbs v. Benedict, 64 Ark. 555, 
44 SW 707. 
Ill—North Richland Drain. Dist. 
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Stokes v. Bay Bottoms Drain. Dist., 
278 Ill. 390, 116 NE 109; Peo. v. 
Swearingen, 273 Ill. 630, 113 NE 166; 
Peo. v. Darst, 265 Ill. 354, 106 NE 
936 Wisma Olt rails sista unvs 
Boggs, 262 Ill. 338, 104 NE 676; Bo- 
rah Drain. Dist. v. Ankenbrand, 260 
Ill. 335, 103 NE 261; Tennessee 
Drain. Dist. v. Moye, 258 Tll. 296, 101 


NE 580; Aldridge v. Clear Creek 
Drainzaete sce Dist. abo rile wos OU 
NE 385; Smith v. Clausson Park 


Drain., etc., Dist., 229 Tll. 155, 82 NE 
278; Peo. v. Munroe, 227 Ill. 604, 81 
NE 704 (combined system of drain- 


age); Mack v. Polecat Drain. Dist., 
216 Ill. 56, 74 NE 691. 
Ind.—Shoemaker  v. Williamson, 


156 Ind. 384, 59 NE 1051; Rogers v. 
Venis, 137 Ind. 221, 36 NE 841; Met- 
ty v. Marsh, 124 Ind. 18, 23 NE 702; 
Wright v. Wilson, 95 Ind. 408; Cool- 
man v. Fleming, 82 Ind. 117; Corey v. 
Swagger, 74 Ind. 211. 

Towa.—In re Hardin County 
Drain. Dist. No. 3, 146 Iowa 564, ass 
NW 1059. But see Chicago, etc., R. 
Co. v. Hamilton County, 162 NW 876 
(holding that it is not the function 


[§§ 56-57 


pany the petition.®® 

Location and Character of Drain.** 
The statutes usually require that the petition shall 
contain a general description of the proposed drain, 
together with the starting point, route, and terminus 
thereof,®? but this is not essential in all jurisdic- 


of a petition for the establishment 
of a drainage district to designate 
particular drains to be laid). 

Kan.—Bonnewell v. Lowe, 80 Kan. 
(689) dio, Ot 28 Oo ULClU Cy el. 

Mass.—Coomes vy. Burt, 22 Pick. 
422 (petition held not void for un- 
certainty). 

Mich.—Ranney Refrigerator Co. v. 
Smith, 157 Mich. 302, 122 NW 91; 
Hinkley v. Bishop, 152 Mich. 256, 
114 NW 676; Hauser v. Burbank, 117 
Mich. 463, 76 NW 109; Brady v. Hay- 
ward, 114 Mich. 326, 72 NW 233; Gil- 
lett v. McLaughlin, 69 Mich. 547, 37 
NW 551; Kinnie vy. Bare, 68 Mich. 
625, 36 NW 672; Bennett v. Olney, 56 
Mich. 634, 23 NW 449; Frost v. 
Leatherman, 55 Mich. 33, 20 NW 705; 
Grose v. Zierle, 52 Mich. 542, 18 NW 
849; Null v. Zierle, 52 Mich. 540, 18 
NW 348; Clark v. Drain Comr., 50 
Mich. 618, 16 NW 167. 

Minn.—State v. Lindig, 96 Minn. 
419, 105 NW 186; State v. Polk 
County, 87 Minn. 325, 92 NW 216, 60 
LRA 161. 


Mo.—State v. Wiethaupt, 254 Mo. 
319, 162 SW 163; State v. Taylor, 224 
Mo. 393, 123 SW 892; State v. Wilson, 
216 Mo. 215, 115 SW 549. But see 
Little River Drain. Dist. v. St. Louis, 
etc., R. Co., 236 Mo. 94, 139 SW 330 
(holding that since Rev. St. [1909] 
§§ 5496-5763 relating to the estab- 
lishment of drainage districts pro- 
vides that, if the district is incor- 
porated and the supervisors have 
been selected and the board organ- 
ized, engineers Shall then survey the 
district and submit a plan for recla- 
mation, the petition cannot antici- 
pate the action of the engineers, and 
it is not necessary that it should 
state the manner of draining the 
district and describe the commence- 
ment, line, and termination of the 
proposed drains, nor that it state 
what ditches, etc., are necessary, or 
where and how they are to be con- 
structed). 

Nebr.—O’Neill v. Leamer, 93 Nebr. 
786, 142 NW-112 (description held 
sufficient against collateral attack); 
Dodge County v. Acom, 61 Nebr. 376, 
85 NW 292. But see Nemaha Val- 
ley Drain. Dist. No. 2 v. Marconnit, 
90 Nebr. 514, 1834 NW 177 (holding 
that a person signing articles of in- 
corporation for the formation of a 
drainage district under L. [1905] ¢ 
161 cannot limit the powers of the 
corporation as to the manner in 
which the territory within the dis- 
trict shall be drained by expressions 
in the petition for the formation of 
the district). 

N. J.—In re Pequest River Land 
Drain} \Comrs...139 Neo J. 1. 6197 [att 
40 N. J. L. 380]. : 

N. D.—Hackney v. Elliott, 23 N. D. 
373, 1837 NW 433. 

Ok1. —Rogers County v. Lipe, 146 
delay 

S. D.—Smith v. Pence, 33 S. D. 516, 
146 NW 709. 

Wash.—State v. Spokane County 
Super. Ct., 82 Wash. 497, 144 P 708; 
State v. Skagit Super. Ct., 42 Wash. 
491, 85 P 264. 

[a] Sufficiency of description in 
particular petitions see cases supra 
this note. 

{b] Description of lateral ieee 
—A petition for establishment of a 
drainage district is not sufficient 
when it fails to state whether a lat- 
eral ditch is a closed or cpen ditch. 
Borah Drain. Dist. v. Ankenbrand, 
260 Ill. 335, 103 NE 261. 

[ce] Width of drain.—Where the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 57-59] 


tions.83 


improvement,®® 


the insufficiency.®* 


Districts by user. A petition, 


application gave only the line of the 
drain, without stating its proposed 


width, it was held that such pro- 
ceedings were void. Mathias v. 
Carson, 49 Mich. 465, 13 NW 818. 


But see State v. Taylor, 224 Mo. 393, 
123 SW 892 (holding that under St. 
Annot. [1906] pp 3916-3935, a_ peti- 
tion for the organization of a drain- 
age district need not allege the 
width of the proposed ditch). 

[d] Drainage of lakes.—(1) Where 
the petition for a drain, for which 
remonstrant as a benefited landown- 
er was to be assessed, did not ask 
for the drainage of lakes, the mere 
fact that the proposed route ran 
through several small water basins 
or courses did not invalidate the pro- 
eeedings as being for the drainage 
of lakes. Gocdrich v. Stangland, 155 
Ind. 279, 58 NE 148. (2) Where a 
drainage petition fails to state that 
the proposed work will not affect 
lakes of an area of more than ten 
acres, but names one lake through 
which it will pass without giving 
the area thereof, a court cannot say 
that the petition on its face sought 
to affect lakes with an area of more 
than ten acres. Moorhouse v. Kun- 
kalman, 177 Ind. 471, 96 NE 600. 

[e] Divergence from description. 
—Where a petition described the 
course of a proposed drain and lo- 
eated the point where it was to 
empty into a certain river, it was 
held that it was not an unwarranted 
divergence from the petition for the 
court to adopt a shorter and less 
expensive, although entirely  differ- 
ent, route. Cribbs v. Benedict, 64 
Ark. 555, 44 SW 707. 

{f] Construction of petition.—A 
petition for the establishment of a 
drainage district, which locates the 
route of the proposed drain as “along 
the right of way of” a designated 
railroad, calls for the location of a 
drain adjacent to the right of way. 
State v. Wiethaupt, 254 Mo. 319, 162 
SW 163. 

83. Matter of Beehler, 3 NYSt 486 
(holding that under 3 Rev. St. [7th 
ed] § 2448 it was not required that 
the petition state where the pro- 
posed drain would start or where 
it would terminate, cr that it should 
specify the number or kinds of drains 
contemplated). 

84. State v. Spokane County Su- 
per. Ct., 82 Wash. 497, 144 P 1708; 
State v. Skagit County Super. Ct., 
42 Wash. 491, 85 P 264. 

85. State v. Skagit County Super. 
Ct., 42 Wash. 491, 85 P 264. 

86. Smith v. Pence, 33 S. D. 516, 
146 NW 709. 

s7. ‘Smith v. Pence; 33 S:-D. 516, 
146 NW 709. 

88. See supra §§ 13, 21. 

89. Peco. v. McDonald, 264 Tl. 514, 
106 NE 501, AnnCasi915C 31; Peo. 
v. Karr, 244 Ill. 374, 91 NE 485. 

90. Peo. v. McDonald, 264 TIil. 
514, 106 NE 501. 

91. In report of commissioners or 
viewers see infra § : 

Signatures see infra § 61. 

92. U. S—Crapo v. Hazelgreen, 


In some jurisdictions the petition must be 
accompanied by specifications for the construction 
of the drain, together with all necessary plats and 
plans thereof,’ and an estimate of the cost of the 
One not prejudiced by uncertainty 
in the description cannot object to the petition on 
that account,®® nor can petitioners for the drain, 
having knowledge of all the proceedings for its con- 
struction, raise such objection, even if prejudiced by 


under the statutes 
of Illinois, to organize a district by user §* should 
describe the ditch and branches so that it may be 
determined whether they are continuous and connect 
all the lands in the proposed district,8® and a peti- 
tion which describes the drainage ditches only gen- 


]93 Fed. 316, 85 CCA 314. 


DRAINS 


in the proposed 


datory.°* 
[§ 59] e. 


Cal.—Ferran v. Yolo County, 51 
Cal. 307 (petition under Pol. Code 
§ 3481 for new district within exist- 
ing district). 

Ill.—Peo. vy. Barnes, 193 Ill. 620, 
62 NE 207 (also ruling on evidence 
and instructions as to ownership); 
Craig ~v. Peo.,) <f8S_ Tl. 416, 58 (NE 


1000; Sanner vy. Union Drain. Dist., 
175, Ti: 575, 51) NE 857; Huston. v. 
Clark, 112 Ill. 344. 


Ind.—Wilson vy. Tevis, 184 Ind. 
712, 111 NE 181; Shoemaker v. Wil- 
liamson, 156 Ind. 384, 59 NE 1051; 
Reed v. Kalfsbeck, 147 Ind. 148, 45 
NE 476, 46 NE 466; Yancey v. 
Thompson, 130 Ind. 585, 
Carr “v.. State, 103 “md. 
375; Troyar v. Dyar, 102 Ind. 396, 1 
NE 728; Young v. Wells, 97 Ind. 410. 
But see Vizzard v. Taylor, 97 Ind. 90; 
Watkins v. Pickering, 92 Ind. 332 
(both holding under former statute 
that petition need not contain names 
of owners). 

Mich.—Hauser _ v. ila ke¢ 
Mich. 642, 76 NW 111. 

County 
556, 65 S 


Miss.—Haley v. Leflore 
Drain, Comrs., 99 Miss. 
353. 

Mo.—State v. Taylor, 224 Mo. 393, 
123 SW 892. 


Burbank, 


Mont.—Summers v. Sullivan, 39 
Mont. 42, 101 P 166. 
[a] Sufficiency of designation in 


petition.—(1) In giving the names 
and post-office addresses of the per- 
sons who are owners of the lands 
in the district, a description of the 
lands so owned by such persons is 
not necessary to be given. Craig v. 
Peo., 188 Ill. 416, 58 NE 1000. (2) De- 
scribing the lands in one paragraph 
and giving the names and addresses 
of the owners in the following para- 
graph is sufficient without showing 
the particular land owned by each. 


Haley v. Leflore County Drain. 
Comrs., 99 Miss. 556, 55 S 353. (3) 
Other illustrations. See cases su- 


pra this note. 

[b] Name on tax duplicate.—Un- 
der some statutes the petition is suf- 
ficient to give the court jurisdiction 
of the lands described therein, if 
they are described as belonging to 
the person who appears to be the 
owner according to the last tax du- 
plicate. Crapo v. Hazelgreen, 93 Fed. 
316, 35-CCA 314; Seybold v Rehwald, 
AT Ind). 301; "95. NE 235; Reed | Vv. 
Kalfsbeck, 147 Ind. 148, 45 NE 476, 
46 NE 466; Poundstone v. Baldwin, 
tov Ind. 139,) 44 Nie lois Carr” va 
State, 103 Ind. 548, 3 NE 875. 

{c] Effect of verified petition.— 
The allegation in a verified petition 
for the establishment of a drain, 
that described lands owned by one 
of the petitioners stood in the name 
of a decedent, must be taken as true 
in the absence of anything to show 
that the petitioner was not in fact 
the owner of such lands. Seybold vy. 
Rehwald.:177 Ind. 301. 95 NE 235. 

[d] Effect of omission of names, 
—Where the names of some of the 
owners of land traversed by a pro- 
posed drain were omitted from the 


[19C.5.] 643 


erally, and not so that they can be located, does not 
confer jurisdiction.®® 

[§ 58] d. Names of Landowners.°! 
utes usually provide that the petition shall contain 
the names of the landowners whose lands will be 
affected by the drain or are intended to be included 


The stat- 


district.°2 It has been held, how- 


ever, that the statute is directory rather than man- 


Necessity and Purpose of Drain.®* 
Under some statutes it is necessary that the petition 
allege the purposes to be subserved by the proposed 
improvement, and that it will be conducive to the 
publie health, convenience, or welfare, or of public 
benefit or utility,9® but under other statutes such 


application, but the persons omitted 
did not complain and a release was 
given the drain commissioner by an 
adjoining owner of a sufficient quan- 
tity of land to accommodate the en- 
tire ditch at that point, the other 
Owners could not complain. Hauser 
v. Burbank, 117 Mich. 642, 76 NW 


sults 
93. Huston v. Clark, 112 Ill. 344. 
And see Summers v. Sullivan, 39 


Mont. 42, 101 P 166 (holding that 
while the statute is mandatory in 
form, it was not intended to be so 
far construed mandatory as to ren- 
der the proceedings void on account 
of misnaming a party or’ a mere 
failure to give the name of a par- 
ticular nonconsenting landowner). 
94. Statement in report of com- 
missioners or viewers see infra § 


Oak 
95. Ark.—Terre Noir Drain. Dist. 
No. 3 v. Thornton, 93 Ark. 332, 124 


SW 774. 

Ill.—Peo. v. Munroe, 227 Ill. 604, 
81 NE 704. 

Ind.—Royse v. Evansville, ete, R. 
Co., 160 Ind. 592, 67 NE 446: Pleas- 
ant Civil MD. ave Cook, 160 Ind. 533; 
67 NE 262; Shoemaker vy. William- 
son, 156 Ind. 384, 59 NE 1051; Collins 
Ve Rupe, 109 Ind. 340, 10 NE 91; In- 
dianapolis, etce., Gravel Road Co. v. 
Christian, 93 Ind. 860; Watkins v. 


Pickerings, 92 Ind. 332; Coolman v. 
Fleming, 82 Ind. 117; Corey v. Swag- 


ger, 74 Ind. 211; Deisner v. Simpson, 
72 Ind. 435 Chambers v. Kyle, 67 
Ind. 206; Bate v. Sheets, 64 Ind. 209; 


Tillman vy. Kircher, 64 Ind. 104; Mc- 
Kinsey v. Bowman, 58 Ind. 88. 


Ky.—Carter' v. Griffiths, 179 Ky. 
164, 500 SW 369. ; 
Minn. —State v. Watts, 116 Minn. 


326, 133 NW 971. 
Mo.—Little River, Drainy Dist. \ ve 


St. Louis, ete, R. Co., 236 Mo. 94, 
139 SW 330. 
Nebr.—Seng v. Payne, 87 Nebr. 


812, 128 NW “625 (benefit to petition- 
er’s land). 
es Y.—Matter of Beehler, 3 NYSt 

[a] Sufficiency of allegations.— 
See cases supra this note. 

b] Demonstration of benefit un- 
necessary.—It is sufficient to allege 
that the drain will benefit the public 
health or be of public utility; it is 
not, necessary to show how either of 
these objects will be attained. In- 
dianapolis, ete., Gravel Road Co. v. 
Christian, 93 Ind. 360. 

[c] “Necessity” defined. — Where 
the petition stated that the construc- 
tion of the ditch would be “conducive 
to the public health, convenience and 
welfare,” and would be “of public 
benefit and utility,” the necessity 
might be fairly inferred: as used in 
the statute, the word ‘‘necessity” did 
not mean that which is “absolutely” 
requisite, but that which is ‘essen- 


tially” requisite. Corey v. Swagger, 
74 Ind. 211. 
{d] Public heaith—(1) In New 


York the statute (3 Rev. St. § 2448) 
requires the petition to set forth 
that the drain sought to be estab- 
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allegations are not necessary.°® 


[§ 60] f. Method to Be Adopted. Some stat- 
utes require the petition to state generally the 
method by which it is believed the contemplated 
drainage can be accomplished in the cheapest and 


best manner.®? 


{[§ 61] g. Signature and Verification.®® 


lished is necessary for the public 
health. Matter of Beehler, 3 NYSt 
486. (2) Under the Indiana act of 
March 9, 1875, a petition which 
states that the ditch would be of 
public utility need not further state 
that it would benefit the ‘public 
ian Coolman y. Fleming, 82 Ind. 
[e] Necessity of locating drain 
through city——Where a statute au- 
thorized the court on petition to lay 
out a drain through a city when it 
could not be otherwise ‘‘accomplished 
without extraordinary labor and ex- 
pense,” the petition need not allege 
the particular circumstances making 
it necessary to construct the drain 
through the city to avoid extraordi- 
nary labor and expense. Sauntman 
v. Maxwell, 154 Ind. 114, 54 NE 397. 

96. Kinnie v. Bare, 80 Mich. 345, 
45 NW 345; Gillett v. McLaughlin, 69 
Mich. 547, 37 NW 551; Hackney v. 
Elliott, 23 N. D. 378, 137 NW. 433; 
Muskego v. Waukeska County Drain. 
Comrs., 78 Wis. 40, 47 NW 11 (bene- 
fit to town). 

$7. Williams v. Osborne, 181 Ind. 
670, 104 NE 27; Heick v. Voight, 110 
Ind, 279, 11 NE 306; Darling v. Bozzi, 
92 Kan. 510, 141 P 249. 

[a] Use of dredging machine.—A 
petition need not allege that a dredg- 
ing machine will be used in the con- 
struction, to justify the use of such 
machine and the temporary removal 
of such bridges as are too low to let 
the machine pass underneath. Lake 
Brie, ete, R. Co. v. Cluggish, 143 
Ind. 347, 42 NE 743. 

[b] Effect of allegations.—While 
petitioner for drainage must state 
generally his belief as to best and 
cheapest manner of drainage, such 
belief is not binding on drainage 
commissioners who must determine 
termini, route, location, ete., of pro- 
posed work, subject to ultimate de- 
termination of court. Haines v. 
Trueblood, (Ind. A.) 119 NE 383. 

98. To report of commissioners 
see infra § 95. 

99. Cal.—Yolo County Reclama- 
tion Dist. No. 537 v. Burger, 122 Cal. 


442, 55 RP 156; Peo. v. Reclamation 
Dist. ‘No. 136, 121 Cal.” 522, 50 
1068, 53 P1085; Ferran v. Yolo Coun- 
ty;001.Catl. 307, 


Fla.—State v. Watters, 78 S 671. 

Il]—Borah Drain. Dist. v. Anken- 
brand, 260 Ill. 335, 103 NE 261 (sig- 
nature of tenants in common); Mer- 
kle Drain. Dist. v. Hathaway, 260 Ill. 
186, 102 NE 1004; Aldridge v. Mat- 
thews, 257 Ill. 202, 100 NE 536; Al- 
dridge v. Clear Creek Drain., etc., 
Dist., 253 Ill. 251, 97 NE.385; Drum- 
mer Creek Drain. Dist. v. Roth, 244 
Ill. 68, 91 NE 63; Hull v. Sanga- 
mon River Drain. Dist., 219 Ill. 454, 
76 NE 701; Sanner vy. Union Drain. 
Dist.) Lise Lots. bb NE 857 Pay- 
son v. Peo., 175 Ill. 267, 51 NE 588. 

Ind.—Collins v, Laybold, 182 Ind. 
126, 104 NE 971; Shoemaker y. Wil- 


liamson, 156 Ind. 384, 59 NE 1051; 
Sample vy. Carroll, 132 Ind. 496, 32 
NE 220; Watkins v. Pickering, 92 
Ind. 832. 

Iowa.—Mittman v. Farmer, 162 
Iowa 364, 142 NW 991, AnnCas1915 
C 1; County Drains Nos. 44, 45 v. 


Long, 151’ Iowa 47, 130 NW 152; 
Prichard v. Woodbury County, 150 
Towa 565, 129 NW 970; Wormley v. 
Wright County, 108 Iowa 232, 78 NW 
824; Butts v. Monona County, 100 
Iowa 74, 69 NW 284; Seibert v. Lov- 
ell, 92 Iowa 507, 61 NW 197; Shepard 
v. Johnson County, 72 Iowa 258, 33 


DRAINS 


pale ts 


§§ 59-61 


petition must be signed by the requisite number of 


landowners, having the qualifications required by 
the statute, in order to give the court or board 
jurisdiction,®® and it should show that the required 
number of landowners have so signed, and that they 


possess the necessary qualifications,’ but the latter is 


The 
NW 770; Richman vy. Muscatine 
County, 70 lowa 627, 26 NW 24. 
La.—Bernard v. Bayou Portage 
Drain. Dist., 180 La.-637, 58 S 493. 
Mass.—Henry v. Thomas, 119 
pee 583; in re Fearing, 14 Mass. 
Mich.—Bakker v. Fellows, 153 
Mich. 428, 117 NW 52; Hinkley v. 


Bishop, 152 Mich. 256, 114 NW 676 
(signature under misapprehension 
not a jurisdictional defect); Stark- 
weather vy. Chatfield; 149 Mich. 443, 
112 NW 1071; Albert v. Gibson, 144 
Mich. 698, 105 NW 19 (owners liable 
to assessment); Brady v. Hayward, 
114 Mich. 326, 72 NW 233; Smith v. 
Carlow, 114 Mich. 67, 72 NW 22; 
Kinnie v. Bare, 68 Mich. 625, 36 NW 
672 (freeholders need not be resi- 
dents); Frost v. Leatherman, 55 
Mich. 33, 20 NW 705; Whiteford Tp. 
v. Monroe County, 53 Mich. 130, 18 
NW_ 593. 

Miss.—Camp Creek Drain. Dist. 
Comrs. y. Johnston, 111 Miss. 205, 
71 S 320 (order falsely reciting that 
requisite landowners had signed pe- 
tition does not confer jurisdiction). 

Mo.—In re Mingo Drain. Dist., 267 
Mo. 268, 183 SW 611; Fabius River 
Drain. Dist. v. Scott, 240 Mo. 31, 144 
SW 1097; State v. Taylor, 224 Mo. 
393, 123 SW 892; State v. Wilson, 216 
Mo. 215, 115 SW 549. 


Nebr.—Catron v. Dailey, 84 Nebr. 
487, 121 NW 462. 
N. C.—Banks v, Lane, 170 N. C. 


ae 86 SE 731, 171 N. C. 505, 88 SH 
54 

N. D.—State v. Morrison, 24 N. D. 
567, 140 NW 707; Sim v. Rosholt, 16 
N. D. 77, 112 NW 50, 11 LRANS 372. 
pore ae v. Perkins. 36 Oh. St. 
639. 

Ss. C—In re Cow Castle Drain. 
Dist., 107 S.C. 310, 92 SE 1036. 

Wis.—Jordan Land Co, v. Free- 
born, 149 Wis. 159, 135 NW 751. 

Can.—Challoner v. Lobo Tp., 32 
Can. S. C. 505, 28 CanLTOccNotes 35; 
Elizabethtown Tp. v. Augusta Tp., 32 
Can. S. C. 295; McKillop Tp. Corp. v. 
Logan Tp. Corp., 29..Cani-S: .C. 702" 
Osgoode Tp. Corp. v. York, 24 Can. 
S. C. 282; Chatham Tp., etc., Corp. 
v. East Dover Tp., etc., Corp., 12 Can. 
G7 .Carsan. 

Ont.—Warwick Tp. v. Brooke Tp., 
1 Ont. L. 433, 21 CanLTOccNotes 231; 
Challoner ";y._ Lobo, »f Ont.7 La | 56" 
Gibson v. North -EHasthope Tp., 21 
Ont. A. 504 [app dism 24 Can. S. C., 
709]; Matter of Robertson, 16 Ont. 
A. 214 [allowing app 15 Ont. 423]; 
Challoner v. Lobo Tp. Corp., 32 Ont. 
247 [app allowed 1 Ont. L. 156]; In 
re Robertson, 15 Ont. 423 [app al- 
lowed 16 Ont. A. 214]; West. Nissouri 
Tp. Municipal Corp. v. North Dor- 
chester Tp. Municipal Corp., 14 Ont. 
294; Re Duane, 12 OntWR 144; Fair- 
bairn vy. Sandwich South Tp., 8 Ont 
WR 925; Misener vy. Wainfleet’ _Tp., 46 
U. C. Q. B. 457. 

fa] Title and qualifications of pe- 
titioners.—(i1) A deed placed in es- 
crow conveys no title until the con- 


ditions for its delivery are per- 
formed, and urtil that time the 
grantor is the owner of the land. 


Hull vy. Sangamon River Drain. Dist., 
219 Ill, 454, 76 NE 701. .(2) One in 
possession of a part of the land to be 
affected, the legal title to which is in 
another, is not an owner and can 
neither file the requisition nor be 
included to make uv the requisite 
majority of landowners. , Osgoode 
Ty. Corp. VissVork, 24. Can.mss Cpecou. 
(3) Ownership generally. Hull v. 


Sangamon River Drain. Dist., 219 
Ill. 454, 76 NE 701 (life tenant and 
remaindermen) ; County Drains Nos. 
44, 45 v. Long, 151 Iowa 47, 130 NW 
152 (title in petitioner’s wife; de- 
fect cured by duplicate petition in 
her name); Catron v. Dailey, 84 Nebr. 
487, 121 NW 462 (residence in dis- 
trict); McKillop Tp. Corp. v. Logan 
Tp. Corp., 29 Can. S. C. 702 (lessee 
with option. to purchase). 

[b] “Freeholders” include: (1) A 
lessee for life. Bakker v. Fellows, 
153 Mich. 428, 117 NW 52. (2) One 
in possession under an equitable ti- 
tle. Bakker v. Fellows, supra. (3) 
A vendee in possessicn. Starkweath- 
er v. Chatfield, 149 Mich. 443, 112 NW 
1071. (4) A tenant by the entirety. 
Hinkley v. Bishop, 152 Mich. 256, 114 
NW 676. (5) A grantee under an 
unrecorded deed. Hinkley v. Bishop, 
supra. 

[ec] A corporation owning lands 
is an “adult owner.’ Jordan eis 
Co. v. Freeborn, 149 Wis. 159, 13 
NW 751. 

{[d] Drain through several town- 
ships.—Where the statute provided 
that the petition should be signed by 
five freeholders of the town or town- 
ships in which such drain or the 
lands to be drained thereby may be 
situated, one or more of whom 
should be owners of lands liable to 
be assessed for the benefits, it was 
held that the signature of five free- 
holders of each township, where the 
drain traversed more than one town- 
ship, was not required. Brady v. 
Hayward, 114 Mich. 226, 72 NW 233. 

[e] “Adjacent owners” (1) in- 
clude a single owner to whose lands 
the ditch is confined. Kent v. Per- 
kins, 36 Oh. St. 639. (2) “Adjacent 
owners” are the owners of the land 
abutting on the improvement, and 
not the owners of all the land within 
the congressional subdivisions 
through which it runs. Wormley v. 
arent County, 108 Iowa 232, 73 NW 
824 

{f] Signature of christian names 
by initéals to a petition for the es- 
tablishment of a drain has been held 
not to invalidate proceedings there- 
under. Sample v, Carroll, 132 Ind. 
496, 32 NE 220. 


{g] Seal.—lIt is not essential that 
signature of petitioners, whether 
corporation or individuals, shall be 


under seal unless so required by 
the statute. State v. Watters, (Fla.) 
78 S 671. 

[h] Who may object—Where the 
names of certain landowners were 
omitted from the application, but the 
parties omitted did not complain, and 
a release was given the drain com- 
missioners by an adjoining owner of 
a sufficient quantity of land to ac- 
commodate the entire ditch at that 
point, other owners could not com- 
plain. Hauser v. Burbank, 117 Mich. 
642, 76 NW 111. 

Waiver of defects see infra § 150. 

1. Aldridge v. Matthews, 257 Tl. 
202, 100 NE 5386; Drummer Creek 
Drain. Dist. v. Roth, 244 Ill. 68, 91 
NE 63; State v. Taylor, 224 Mo. 393, 
123 SW 892; State v. Wilson, 216 Mo. 
215, 115 SW 549. 

[a] In Michigan the statute re- 
quires, in addition to the signatures 
of five freeholders, a statement in 
the body of the petition that the pe- 
titioners are such freeholders and 
the omission of such statement will 
render all prcceedings thereunder 
void, Frost v. Leatherman, 55 Mich. 
33, 20 NW-705; Whiteford Tp. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-§§ 61-63] 
not necessary under some statutes.? 
ing the number of petitioners, signatures purchased 
or obtained by fraud should not be counted.2 Under 
some statutes the court may establish a drainage 
district without investigation, where upon the hear- 
ing a petition is presented signed by a majority of 
landowners in number, acreage, or value; but where 
such petition is not presented the court cannot estab- 
lish the district unless it finds that it will be for 
the benefit of the property owners.* 

Signature by agent or attorney. ° 
of the required number of petitioners may be made 
by their authorized agents or attorneys.® 

Signature by cotenant. One of several joint own- 
ers of land, who has the actual management and 
control thereof, may bind his cotenants.® 
The statutes usually require the pe- 
tition to be verified by the affidavit of one of the 


Verification. 


petitioners.” 


[§ 62] h. Withdrawal of Names.’ 
5&8 Mich. 130, 18 NW) posed to be benefited is not insuffi- 


pent es, County, 

2. Shoemaker y. Williamson, 156 
Ind. 384, 59 NE 1051; Hackney vy. El- 
liott;” 235 N. SD. 9373; 137 INW "438 
(both holding that the petition need 
not allege that the petitioners are 
freeholders or owners whose lands 
will be affected or liable to assess- 
ment). 

8. Borah Drain, Dist. v. Anken- 
brand, 260 Ill. 335, 103 NE 261. 

[a] Injunction.—Fraudulent state- 


‘ments by those who circulate the pe- 


tition for signatures, as to the loca- 
tion of the ditch and its cost, is not 
ground for enjoining the prosecution 
of the work. Carder v. Fabius River 
Drain. Dist. No. 3, 262 Mo. 542, 172 
SW 13. 

Withdrawal of - petitioner whose 
signature was procured by fraud see 
infra § 62. 

4 Jones v. Fletcher, 132 Ark. 328, 
200 SW 1034, Jack Bayou Drain. 
Dist..-v. St. bouis/R. Co., J16) Ark: 
30, 171 SW 867; Burton v. Chicago 
Mill, etc., Co., 106 Ark. 296, 153 SW 
114. 

Lave second petition is essential 
only where the court enters an order 
establishing the district without in- 
vestigation, and an order establish- 
ing the district upcn the original pe- 
tition after investigation is not open 
to attack because such second peti- 
tion was not filed. Jones v. Fletcher, 
132 Ark. 328, 200 SW 1034. 

5. Peo. v. Reclamation Dist. No. 
136,121 Cal. 522, 50 1068.4 53.-P 
1085; Borah Drain, Dist. v. Anken- 
brand, 260 Ill. 335, 103 NE 261; In 
re Mingo Drain. Dist., 267 Mo. 268, 
183 SW 611; Fabius River Draim. 
Dist. v. Scott, 240 Mo. 31, 144 SW 
1097. 

[al Signature by beneficial own- 
ers.—One who had contracted to buy 
land for which conveyances had been 
executed and was lying in escrow 
could preperly sign the names of his 
grantors to a petition for the organi- 
zation of a drainage district. In re 
Mingo Drain. Dist., 267 Mo. 268, 183 
SW 611. . : 

[b] Agent of. corporation.—The 
petition for the organization of a 
drainage district is not subject to 
objection because the president of 
one corporation and one holding the 
gencral power of attorney for anoth- 
er corporation owning lands within 
the proposed district signed for their 
companies without being specifically 
authorized so to do. In re Mingo 


Drain. Dist., 267 Mo. 268, 183 SW 
611. 

6. Millikin v. Fearnside, 30 Oh. 
Cir. Ct. 45. 


7. Aldridge v. Matthews, 257 1711. 
202, 100 NID 536 (holding that an af- 
fidayit accompanying a petition which 
stated that the petitioners represent- 
ed a major portion of the lands pro- 


DRAINS 


In determin- 


The signatures 


petitioners.1* 


[§ 63] i. 
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may withdraw from the petition ® where he changes 
his mind as to the advisability of the improvement,'° 
or is induced to sign the petition by fraud or mis- 
representation,!! provided he can do so without pre- 
judice to the rights of others;1? but such withdrawal 
must take place before action has been taken, and 
where jurisdiction has been acquired and the board 
has taken action under the petition, such jurisdiction 
cannot be divested by the withdrawal of names.'* 
Under some statutes a petitioner may not, in the ab- 
sence of fraud or misrepresentations, withdraw his 
signature without notice to and consent of the other 
The right to withdraw is subject to 
payment of costs and expenses up to the time of 
withdrawal, if the withdrawal renders necessary a 
dismissal of the proceedings.1> — - 

Amendment and Supplemental Peti- 
tion—(1) Amendment.*® 


A petition for a drain or 


drainage district may be amended by leave of court 


A petitioner 


cient because omitting the words “in 
area,’ although the statute required 
petitioners to own the major portion 
of the lands proposed to be benefit- 
ed); Merkle Drain. Dist. v. Hatha- 
way, 260 Ill. 186, 102 NE 1004 (hold- 
ing that under the Levee Act § 2, re- 
quiring petition for a drainage dis- 
trict to be signed by a majority of 
the adult landowners who represent 
at least one third, in area, of the 
lands, or by one third of the owners 
who represent a major portion of the 
Jlands in area, the court did not ac- 
quire jurisdiction to organize the 
district, where the affidavit merely 
stated that the petition was signed 
by one third of the adult owners 
who own one third in area); Hollen- 
beck v. Detrick, 162 Ill. 388, 44 NH 
388; Rogers v.. Venis, 137 Ind. 221, 
36 NE 841; Updegraff v. Palmer, 107 
Ind. 181) (6 NEV 38537.-Carr . Vv. State, 
103 Ind. 548, 3 NE 375; Shields v. 
MeMahan, 101 Ind. 591; Bernard vy. 
Bayou Portage Drain. Dist., 130 La. 
637, 58 S 493. 

{a] VWerification before a notary 
who is one of the petitioners, al- 
though bad practice, is not reversi- 
ble error. Hollenbeck v. Detrick, 162 
Ill. 388, 44 NE) 782. 

{[b] Attestation by parish asses- 
sors is required in Louisiana. Ber- 
nard v. Bayou Portage Drain. Dist., 
130 La. 637, 52 S 498. 

8. Withdrawal from petition for 
reduction of number of commission- 
ers see supra § 36. 

9. Sny Island Levee Drain. Dist. 
Comrs. v. Dewell, 256 Ill. 126, 90 NH 
926; Mack v. Polecat Drain. Dist., 
216) Til, 56, 74 NE 6913, Pavey: .v: 
Braddock, 170 Ind. 178, 84 NE 5; 
Little v. Thompson, 24 Ind. 146; In 
re Central Drain. Dist., 134 Wis. 130, 
118 NW 675; Challoner vy. Lobo, 1 
Ont. Lgl vo-rc 

{a] Ownership by judge of lands 
affected does not render void his ac- 
tion in allowing petitioners, who are 
necessary parties to give the court 
jurisdiction, to dismiss the proceed- 
ings as to themselves. Pavey v. 
Braddock, 170 Ind. 178, 84 NE 5. 

[b] Effect of withdrawal.—dAfter 
the dismissal or withdrawal of the 
only petitioners for a drain under 
Burns.; St.2.cAnnot.¢ G901)..§ 6623, 
as amended by the Act of March 10, 
1903 (Acts [1903] p 504 ¢ 232), who 
owned land benefited outside the lim- 
its of a city, the remaining petition- 
ers could not maintain the proceed- 
ings, the ownership of outside land 
being required by the statute to give 
the court jurisdiction of the subject 
matter. Pavey v. Braddock, 170 Ind. 
178, 84 NE 5. 

[ce] In Ontario (1) under the ex- 
press provisions of the act of 1890, 
(53 Vict. c 50 § 85), a petitioner may 
withdraw at any time before the ex- 


or the board 17 even as to the averment of jurisdic- 


piration of the time for appealing 
from the proposed assessment. Gib- 
son v. North Hasthope Tp., 21 Ont. A. 
504 [app dism 24 Can. S. C. 709]. (2) 
Prior to the act of 1890, it was held 
that petitioners might withdraw. In 
re Robertson, 15 Ont. 423 [app al- 
lowed 16 Ont. A. 214]; Misener v. 
Wainfleet .Tp.) 464iU. .C. .Q.) (B...457: 
(3) But in a later case the court was 
equally divided on this question. 
Gibson v. North Hasthope Tp., supra. 

10. Mack v. Polecat’ Drain. Dist., 
216 IJl. 56, 74 NE 691; In re Central 
eran. Dist., 134 Wis. 130, 113 NW 

Lilo Wayne! City, Drains Dist.cex. 
Boggs, 262 Ill. 388, 104 NE 676; Bo- 
rah Drain. Dist. v. Ankenbrand, 260 
Ill. 335, 103 NE 261 (holding, how- 
ever, that one. solicited to sign a pe- 
tition for the establishment of a 
drainage district had no right to rely 
on mere representations of what the 
law would or would not permit to be 
done; and the fact that he did so, 
and that the representations were 
false, furnishes no ground for his 
withdrawing from the petition); Sny 
Island Levee Drain. Dist. Comrs. v. 
Dewell, 256 Ill. 126, 99 NE 926. 

12. Sny Island Levee Drain. Dist. 
Comrs. v. Dewell, 256 Ill. 126, 90 NE 
926; Mack v.»Polecat Drain. Dist., 216 
T1556, -74:.NE 691 >> In-- rer Central 
eee Dist., 134 Wis. 130, 113 NW - 

13. Seibert v. Lovell, 92 Iowa 507, 
61 NW 197; Little v. Thompson, 24 
Ind. 146; Patterson v. Mead, 148 
Mich. 659, 112 NW 742; Sim v. Ros- 
holt, 16 N. D..77, 112 NW 50, 11 LRA 
NS 372; In re Robertson, 15 Ont. 423 


[app allowed 16 Ont, A. ee Mise- 
pen v. Wainfleet Tp. 46 U. C. Q. B. 
14. Wayne City Drain. Dist. v. 


Boggs, 262 Ill. 338, 104 NE 676. 

15. In re Central Drain. Dist., 134 
Wis. 1380, 113 NW _ 675; Gibson v. 
North Wasthope Tp., 21 Ont. A. 504 
[app dism 24 Can. S. C. 709] (ex- 
penses chargeable pro rata against 
all petitioners, including those who 
have withdrawn). 

16. Necessity of further notice on 
amendment see infra § 77. 

Amendment on trial de novo on 
appeal see infra § 139. 

17. Il.—Sny Island Daaine Dist. 
Comrs. v. Shaw, 252 Ill. ‘$6 NE 
984 (amendment of sess of non- 
residence filed with petition). 

Ind.—Wilson v. Tevis, 184 Ind. 712, 
111 NE 181; Thompson vy. Ryan, 183 
Ind. 232, 108 NE 98; Pinney v. Pow- 
ers, 104 NF 857; Foundstone v. Bald- 
win, 145 Ind. 139, 44 NE 191; Metty 
v. Marsh, 124 Ind. 18, 23 NE 702; 
Williams vy. Stevenson, 103 Ind. 243, 
2 NE 728; Cooiman y. Fleming, 82 
TAG es 

Iowa.—In re C. G. Hay Drain. Dist. 
No. 28, 146 Iowa 280, 125 NW 225 
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tional facts, although it has been held that where 
the original petition is fatally defective it can fur- 
nish no legal basis for an amended petition.’® 

[§ 64] (2) Supplemental Petition and New 
Proceedings.2° Some of the statutes provide that 
any one interested in drainage proceedings may file 
a supplemental petition,”* as, for example, to show 
that lands not mentioned in the ‘original report or 
order are affected by the drainage,?? but a petition 
which has once been acted on by the board, proceed- 
ings under which have been declared void, cannot be 
used to commence new proceedings for the estab- 
lishment of such drain,?* the original petition having 
performed its function. 

[§ 65] j. Filing. The petition must be filed in 
accordance with the provisions of the statute,?* and, 
in some jurisdictions, published in a newspaper for 
a specified period of time before the hearing.?® 

[§ 66] 5, Articles of Association or Incorpora- 
tion of District.2° Under some statutes articles of 
association or incorporation of a drainage district 
are required to be filed with the clerk of the court, 
praying that the signors shall be declared a drainage 
district,2” and such articles take the place of formal 
pleadings.28 The prayer for incorporation may be 
contained in a petition accompanying the articles of 
association and need not appear in the articles them- 
selves.22 While the existence of swamp or over- 
flowed lands and a purpose to drain them by means 
of a feasible drainage district are necessary to the 
legal organization of the district,®° such facts need 


(change in plan of drain). 


Minn.—-State v. Norman County | etc., Dist., 
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24. Aldridge v. Clear Creek Drain., 
263 Ill. 
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not be expressly alleged in.the articles of association 
or pleadings.*t. A requirement that the articles be 
signed by a majority in interest of the landowners *? 
refers to title owners, and mortgagees are not neces- 
sary signers.?° Under a provision that a majority 
in interest of the resident owners in any contiguous 
body of swamp land in a state may sign articles of 
association for the formation of a drainage district, 
it has been held that resident owners need not be 
persons residing on the land to be included in the 
district.24 The signatures of the required number of 
landowners may be. made by their authorized 
agents.°> The articles may be amended,®® and where 
the original articles, although not expressly alleg- 
ing it, show that the petitioners are the owners of a 
majority of the acreage in a proposed district and 
the articles are amended so as specifically to allege 
that fact, the failure of the first articles so to 
allege will not invalidate the incorporation.*7 Nor 
will it be invalidated because of a slight difference 
in the name of the district as incorporated and the 
name as proposed in-the articles.*8 Defects in state- 
ments not required to be inserted in the articles of 
incorporation may be corrected by averments in 
objections filed by interested landowners.°® 

[§ 67] 6. Bond or Deposit by Petitioners.*° In 
some jurisdictions the petition must be accompanied 
by a bond to protect the county and other interested 
persons against the expense of the preliminary pro- 
ceedings in case the drainage district or ditch is not 
established.*4 But failure to give bond does not af- 


265 Mo. 450, 178 SW 110. 


251, 97 NE 385; {a] Where an amendment was re- 


Dist. Ct., 121 Minn. 48, 154 NW 617. 
Mo.—In re Mingo Drain. Dist., 267 
Mo. 268, 183 SW 611; Lile v. Gibson, 
91 Mo. A. 480. 
N. C.—Staton v. Staton, 148 N. C. 


490, 62 SE 596. 

Wash.—State v. Skagit County 
Super. Ct., 42 Wash. 491, 85 P 264 
(change in system originally pro- 
posed). 

{a] The commissioners’ report is 
not vacated by an amendment to a 
petition, where it conforms the de- 
scription of the lines of the ditch 
with that of such report. Pinney v. 
Powers, (Ind.) 104 NE 857. : 

{[b] The plat filed with a justice 


of the peace in Missouri, in lieu of 
a petition or statement, may be 
amended by another plat. Lile v. 
Gibson, 91 Mo. A. 480. 

{ec] Dismissal or amendment.— 
Where a petition by drainage com- 
missioners for the establishment of 
a drainage system is insufficient, the 
commissioners may exercise their 
option of dismissing the proceedings 
or taking leave to amend. State v. 
Skagit County Super. Ct., 42 Wash. 
491, 85 P 264. 

18. Wilson v. Tevis, 184 Ind. 712, 
111 NE 181 (amendment to state 
names of landowners); Poundstone 
v. Baldwin, 145 Ind. 139, 44 NE 191; 
Coolman v. Fleming, 82 Ind. 117. 

19. Drummer Creek Drain. Dist. 
v. Roth, 244 Ill. 68, 91 NE 63. 

20. Necessity of further notice 
where supplemental petition is filed 
see infra § 77. 

21. Williams v. Osborne, 181 Ind. 
670, 104 NE 27; Osborn v. Maxin- 
kuckee Lake Jce Co., 154 Ind. 101, 56 
NE 33; Staton v, Staton, 148 N. C 
490, 62 SE 596 (sufficiency of peti- 
tion); Misener v. Wainfleet Tp., 46 
WriC.wQ@? B.457; 

22. Williams v. Osborne, 181 Ind. 
670, 104 NE 27; Osborn v. Maxin- 
kuckee Lake Ice Co., 154 Ind. 101, 56 


23. 


NE 33. 
State v. Graffam, 74 Wis. 643, 
43 NW 727. 


Peo. v. Munroe, 227 Ill. 604, 81 NE 
704 (clerk’s certificate of filing); 
Bishop v. Peo., 200 Ill. 33, 65 NE 421 
(facts held to show that petition was 
not filed with town clerk). 

25. See infra § 72. 

26. Of drainage companies 
associations see supra § 47. 

27. In re Big Lake Drain. Dist., 
265 Mo. 450, 178 SW 110; Sibbett v. 
Steele. 245 Mo. 85, 144 SW 439; Fa- 
bius River Drain. Dist. v. Scott, 240 
Mo. 31, 144 SW 1097; Little River 
Drain. Dist. v. St. Louis, ete., R. Co., 
236 Mo. 94, 139 SW 330; Otoe, etc., 
Counties Drain. Dist. No. 1 v. Wil- 
kins, 93 Nebr. 567, 141 NW 151; Ca- 
tron v. Dailey, 84 Nebr. 487, 121 NW 


462. 

28. In re Big Lake Drain. Dist., 
265 Mo. 450, 178 SW 110; Sibbett v. 
Steele, 240 Mo. 85, 144 SW 439; Otoe, 
ete., Counties Drain. Dist. No. 1 v. 
Wilkins, 93 Nebr. 567, 141 NW 151. 

29. Fabius River’ Drain, Dist. v. 
Scott, 240 Mo. 31, 144 SW 1097. 


or 


30. Otoe, ete.,’ Counties Drain. 
Dist.,No. 1 v. Wilkins, 93 Nebr. 567, 
Late NW" 15a: 

31. Otoe, etc., Counties Drain. 


Dist. No. 1 v. Wilkins, 93 Nebr. 567, 
141 NW 151. 

32. In re Mingo Drain. Dist., 267 
Mo. 268, 183 SW 611; Sibbett v. 
Steele, 240 Mo. 85, 144° SW 439. 

fa] A purchaser in a deed held in 
escrow may sign the names of his 
grantors. In re Minglo Drain. Dist., 
267 Mo. 268, 183 SW 611. 

33. Sibbett’' v. Steele, 240 Mo. 85, 
144 SW 439. 

34. Catron v. Dailey, 84 Nebr. 487, 
121 NW 462. 

35. Sibbett v. Steele, 240 Mo. 85, 
144 SW 439. 

{a] That officer or agent of land- 
owning corporation signed the arti- 
eles without specific authority is im- 
material in the absence of objections 
by the corporation. In re Minglo 
ee Dist., 267 Mo. 268, 183 SW 


36. In re Big Lake Drain. Dist., 


fused, any error in the inclusion of 
hill lands in the proposed drainage 
district is not one for which petition- 
ers should suffer. In re Minglo 
Drain. Dist., 267 Mo. 268, 183 SW 

87. In re Big Lake Drain. Dist., 
265 Mo, 450, 178 SW 110. 

38. In re Big Lake Drain. Dist., 
265 Mo. 450, 178 SW 110. 

39. Otoe, etce., Counties Drain. 
Dist. No. 1 v. Wilkins, 93 Nebr. 567, 
141 NW 151. 

40. Liabilities on bonds see infra 


§ 147. 

41. Ark.—Less Land Co. y. Fend- 
er, 119 Ark.+20, 173 SW 407; Burton 
v. Chicago Mill, ete. Co., 106 Ark. 
296, 153 SW 114. 

Ind.—State v. Kaufman, 117 NE 
643; State v. Fast, 184 Ind. 376, 111 
NE 305; Moorhouse vy. Kunkalman, 
177 Ind. 471, 96 NE 600; Lake County 
v. Jarnecke, 164 Ind. 658, 74 NE 520; 
Spriggs v. State, 161 Ind. 225,.66 NE 
693, 67 NE 992; Sample v. Carroll, 
132 Ind. 495, 32 NE 220; Schneck v. 
Cobb, 107 Ind. 439, 8 NE 271; Watts 
v. Gibson County, 22 Ind. A. 309, 52 
NE 825. 

Iowa.—County Drains Nos. 44, 45 v. 
Long, ane Iowa 47, 130 ee 152; In 
re Cc. Hay Drain, Dist. No. £3, 146 
Iowa 380. 125 NW 225; Bump v. Har- 
din County, 123 NW 1065; In re Har- 
din County Drain. Dist. No. 3, 146 
Towa 564, 123° NW 1059% ‘Carroll 
County v. Cuthberton, 136 Iowa 458, 
114 NW 17; In re Bradley, 117 Iowa 
472, 91 NW 780. 


Dist. Ct., 138 Minn. 204, 164 NW 815; 
State v. O’Brien, 138 Minn. 185, 164 
NW 817; Martin County v. Kampert, 
129 Minn. 151, 151 NW 897; Morri- 
son County v. Lejouburg, 124 Minn. 
495, 145 NW 380; Clay County v. Ol- 
son, 123 Minn. 437, 148 NW 970; M:- 
Leod County v. Nutter, 111 Minn. 345, 
126 NW_1100; Freeborn County v. 
Helle, 105 Minn. 92, 117 NW 153; Gu- 

gisberg v. Eckert, ye Minn. 116, 111 
NW 945. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 67-68] 


fect’ the jurisdiction of the court 


defects therein will not invalidate the proceedings 
after the bond has been acted upon and the drain 
Where the statute under 
which the proceedings are had has been declared un- 
constitutional, the bond is unenforceable.** 

Deposit of money. Under some statutes’the peti- 
tion must be accompanied by a deposit of money, to 
be held until the result of an election for the crea- 
tion of a district is declared, and if the election is in 
favor of the establishment of the district, the de- 


or district established.** 


posit must be returned.*® 


Mo.—State v. Taylor, 224 Mo. 393, 
123 SW 892. 

Nebr.—O’Brien v. Schneider, $88 
Nebr. 479, 129 NW 1002 [writ of er- 
ror dism 229 U. S. 629 mem, 33 SCt 
774 mem, 57 L. ed. 1858 mem]; Seng 
v. Payne, 87 Nebr. 812, 128 NW 625; 
State v. Ross, 82 Nebr. 414, 118 NW 
85; Dodge County vy. Acom, 61 Nebr. 
376, 85 NW 292, 72 Nebr. 71, 100 NW 
136; Casey v. Burt County, 59 Nebr. 
624, 81 NW 851; Dakota County v. 
Cheney, 22 Nebr. 437, 85 NW 211. , 

Oh.—Keys v. Williamson, 31 Oh. 
St. 561; Sessions v. Crunkilton, 20 
Oh. St. 349; Stoltz v. State, 21 Oh. 
CirnswCty NiSe217) 135 Ohs Cins Ct. 307. 

S. D.—Smith v. Pence, 33 S. D. 516, 
146 NW 709. 

{a] Bonds held sufficient.—Less 
Land Co. v. Fender, 119 Ark. 20, 173 
SW 407;.Sample v. Carroll, 132 Ind. 
496, 32 NE 220; State v. Taylor, 224 
More SOS et LZce SW) 1 8925s00' Brien 1av. 
Schneider, 88 Nebr. 479, 129 NW 
1002; Seng v. Payne, 87 Nebr. 812, 
128 NW 625. 

[b] Bond held insufficient. — Ca- 
sey v. Burt County, 59 Nebr. 624, 81 
NW 851. 

[c] Additional bond.—(1) If the 
first bond proves’ insufficient in 
amount, the court has power to re- 
quire -further bond. State v. Jack- 
son County Dist. Ct., 134 Minn. 436, 
159 NW 965. (2) Whether the peti- 
tioners shall be required to file an 
additional bond rests in the sound 
discretion of the court or county 
board, depending upon which has 
charge of the proceeding. State v. 
Nelson, 137 Minn. 265, 161 NW 714, 
163 NW 510. 

42. State v. Taylor, 224 Mo. 393, 
123 SW 892. 

43. Less Land Co. v. Fender, 119 
Ark. 20, 178 SW 407; In re C. G. Hay 
Drain, Dist. No. 23, 146 Iowa 280, 125 
NW 225; Bump v. Hardin County, 
(Iowa) 123 NW 1065: In re Hardin 
County Drain. Dist. No. 3, 146 Iowa 
564, 123 NW 1059; Smith v. Pence, 33 
S. D. 516, 146 NW 709. But see Ca- 
sey v. Burt County, 59 Nebr. 624, 81 
NW 851 (holding that proceedings 
for the drainage of swamp lands are 
void where the bond does not com- 
ply with the statute). 

44, Carroll County v. Cuthbertson, 
136 Iowa 458, 114 NW 17. 

45. Jefferson v. McFaddin, (Tex. 
Civ. A.) 178 SW 714 (to person mak- 
ing deposit). 

46. Cross references: 

Curative statutes see supra § 11. 
Notice: 
Of filing and hearing of report of 
commissioners or viewers see in- 
fra § 99. 
Of proceedings: 
for alteration of districts see su- 
pra § 25. 
For assessment see infra § 229. 
To enforce assessments see in- 
fra § 279. 

47. Ind.—Bemis v. Guirl Drain. 
Co., 182 Ind. 36, 105 NE 496 (holding 
that the fact that the Drainage Cor- 
poration Act contains no provision 
for notice and hearing on the ques- 
tions of the sufficiency of the peti- 
tion and the appointment of the ap- 
praisers does not render the act un- 


constitutional). . 
*  TJowa.—Ross v. Wright County, 128!227 Ill. 604, 81 NE 704; Hapler v. 
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[§ 68] 7. Notice **—a. Necessity. In some ju- 
risdictions it has been held that it is not essential 
to the validity of drainage statutes that they should 
provide for notice to landowners of each step in the 
proceedings, and that in the absence of such provi- 
sion no notice is necessary.*” 
tions statutes which fail to provide for notice have 
been held unconstitutional.*® 
lative enactments on the subject of drainage provide 
for notice to all persons whose lands will be affected 
by the proposed improvement,‘ and failure to give 


But in other jurisdic- 


However, most legis- 


| notice in the manner so required has been held a 


Iowa 427, 104 NW 506, 1 LRANS 431 
(holding that Code tit 10 c 2, as 
amended by L. 30th Gen. Assem- 
bly p 59 c 67, relative to proceedings 
for the construction of drainage 
ditches, and providing for the ap- 
pointment of commissioners to exam- 
ine the lands, classify them, and in 
effect fix the boundaries of the drain- 
age district, is not unconstitutional 
because it fails to provide for notice 
of this part of the proceedings and a 
hearing as to what land shall be in- 
cluded in the district). 

Mo.—Little River Drain. Dist. v. 
St. Louis, etc., R. Co., 236 Mo. 94, 139 
SW 330. 

Nebr. — O’Brien vy. Schneider, 88 
Nebr. 479, 129 NW 1002 .[writ of er- 
ror dism 229 U. S. 629 mem, 33 SCt 
774 mem, 57 L. ed. 1358 mem] (hold- 
ing that Comp. St. [1909] ¢ 89 art 5 
§§ 1-39, providing for the organiza- 
tion of drainage districts, is not ren- 
dered void by the fact that the di- 
rectors are not required to give no- 
tice before adopting a plan for drain- 
ing the lands within the district). 

Oh.—Zimmerman v. Canfield, 42 Oh. 
St. 463 (holding that a statute giving 
opportunity to all persons affected to 
be heard on appeal in ditch proceed- 
ings was not invalid for failure to 
provide for giving notice in the first 
instance of the proceedings by the 
commissioners to determine the ne- 
cessity for the ditch). 

Tex.— Parker v. Harris County 
Drain. Dist; No. 2, (Civ. TAs) 
148 SW 351 (holding that a stat- 
ute which authorized the _ crea- 
tion of a drainage district without 
notice to the property owners affect- 
ed, or, at most, with notice by post- 
ing at five public places in the dis- 
trict, did not violate the state and 
federal constitutions). 

eee generally Constitutional Law § 
1006. 

48. Smith v. Peterson, 123 Iowa 
672, 90 NW 552; Riley v. Carrico, 27 
OK 33,0 1102" 738) (holdings that, 
while the legislature has a wide dis- 
eretion in determining the kind of 
notice to be given to the formation of 
an improvement district, it has no 
power to dispense with all notice); 
par ont Oras Case, 72 Pa. 82,13 AmR 
655. 

49. See statutory provisions; and: 

U. S.—Crapo v. Hazelgreen, 93 Fed. 
316, 35 CCA 314. 

Ark.—Gibson v. Lower 
Water Drain. Dist., 127 
SW 908; Paschal v. S 
Ark. 230, 179 SW: 339; 
Graves, 83 Ark. 344, 
Cribbs v. Benedict, 64 Ark. 555, 44 
SW 707. 

Cal.—Yolo County Reclamation 
Dist. No. 537 v. Burger, 122 Cal. 442, 
55 P 156; Peo. v. Reclamation Dist. 
No. 136, 121 Cal. 532, 50 P 1068, 53 P 
1085; Reclamation Dist. No. 765 v. 
McPhee, 13 Cal. A. 382, 109 P 1106. 

Ill—Fountain Creek Drain. Dist. 
No. 1 v. Smith, 265 Ill. 138, 106 NE 
494: Merkle Drain. Dist. v. Hatha- 
way, 260 Ill. 186, 102 NE 1004: Ten- 
nessee Drain. Dist. v. Moye, 258 Ill. 
296, 101 N@® 580; Aldridge v. Mat- 
thews, 257 Ill. 202, 100 NE 536: Birds 
Drain. Dist:)v.Cairo, ete.,R. Co., 257 
Ill. 57, 100 NE 141; Peo. v. Munroe, 


Running 
Pi 165 0 91. 
epston, 120 
Sudberry v. 
103 SW 728; 


Peo., 226 Ill. 275, 80 NE 759; Rogne 
v. Peo., 224 Ill; 449, 79 (NE 662; 
Barnes v. Divernon Drain. Dist., 221 
TIE V6 2762977 IN M1124 fett 4 23) Sih CAS 
621]; Mack v. Polecat Drain. Dist., 
216 Ill. 56, 74 NE 691; McDonald v. 
Peo., 214 Ill. 83, 73 NE 444; Peo. v. 
Barnes, 193 Ill. 620, 62 NE 207; Craig 
v. Peo., 188 Ill. 416, 58 NE 1000; San- 
ner v. Union Drain. Dist. No. 1, 175 
Ill. 575, 51 NE 857 [rev 64 Ill. A. 62]; 
Payson v. Peo., 175 Ill. 267,51 NE 588. 

Ind.—Bemis v. QGuirl Drain. Co., 
182 Ind. 36, 105 NE 496; Rayl v. Kir- 
by, 180 Ind. 553, 102 NE 136. 103 NE 
440; Ross v. Hannah, 173 Ind. 671, 91 
NE 232; Baldwin v. Moroney, 173 Ind. 
574, 91 NE 3, 10 LRANS 761; Whirl- 
edge v. Shoup, 165 Ind. 486, 75 NE 
siiles Kepler! ve Wright: 136 sind. 7%, 
35 NE 1017; Yancey v. Thompson, 130 
Ind. 585, 30 NE 630; Sites v. Miller, 
120 Ind. 19, 22 NE 82; Chaney v. 
State, 118 Ind. 494, 21 NE 45; Carr 
v. Boone, 108 Ind. 241, 9 NE 110; Up- 
degraff v. Palmer, 107 Ind. 181, 6 NE 
353; Sunier v. Miller, 105 Ind. 393, 
4 NE 867; McMullen v. State, 105 Ind. 
334, 4 NE 903; Hobbs v. Tipton Coun- 
ty, 103 Ind. 575, 3 NE 263; Grimes v. 
Coe, 102 Ind. 406, 1 NE 735; Jones v. 
Cardwell, 98 Ind. 331; Wright v. Wil- 
son, 95 Ind. 408; Larimer v. Krau, 57 
Ind. A. 33, 103 NE 1102, 105 NE 936; 
Baker v. Osborne, 55 Ind. A. 518, 104 
NE 97; Brooks v. Morgan, 36 Ind. A. 
672, 76 NE 331. 

Iowa.—Chicago, etc., R. Co, v. Ham- 
ilton County, 162 NW _ 868; Goep- 
pinger v. Sac, etc., Counties, 172 Iowa 
30, 152 NW 58; Taylor v. Drain. Dist. 
No. 56, 167 Iowa 42, 148° NW 1040, 
LRA1916B 11938; Herron v. Greene 
County Drain. Dist. No. 60, 138 NW 
846; Kelley v.-Greene County Drain. 
Dist. No. 60, 158 Iowa 735, 138 NW 
841; Schumaker v. Edgington, 152 
Iowa 596, 182 NW 966; County Drains 
Nos. 44, 45 v. Long, 151 Iowa 47, 130 
NW 152; Lightner v. Greene County, 
145 Iowa 95, 123 NW 749; Head v. 
Greene, etc., Counties 141 Iowa 651, 
118 NW 884; Ross v. Wright County, 
ee Iowa 427, 104 NW 506, 1 LRANS 

Kan.—Brown v. Corrigan, 85 Kan. 
83, 116 BP. 226: 

Mich.—Hinkley v. Bishopp, 152 
Mich. 256, 114 NW 676; Hoffman v. 
Shell, 151 Mich. 669, 115 NW 979; 
Flynn Tp. v. Woolman, 133 Mich. 508, 
95 NW 567; Kinnie v. Bare, 80 Mich. 
345, 45 NW 345; Kinnie v. Bare, 68 
Mich. 625, 36 NW 672; Corey v. Jack- 
son County, 56 Mich. 524, 23 NW 205; 
Bettis v. Probate Judge, 54 Mich. 608, 
20 NW 608; Bixby v. Goss, 54 Mich. 
551, 20 NW 581; Whiteford Tp. v. 
Monroe County, 53 Mich. 130, 18 NW 
593; Van Buskirk v. Harrod, 48 Mich. 
258, 12 NW 221; Lampson v. Ingham 
County Drain Comr., 45 Mich. 150, 7 
NW 772; Wright v. Rowley, 44 Mich. 
557, 7 NW 235; Willcheck v. Drain 
Comrs., 42 Mich. 105, 3 NW 282; Mil- 
ton v. Wacker, 40 Mich. 229; Peo. vy. 
Ruthruff, 40 Mich. 175; Taylor v. Bur- 
nap, 39 Mich. 739; Lane v. Burnap, 
39 Mich. 7386; Strachan vy. Brown, 39 
Mich. 168; Dickenson v. Van Wormer, 
39 Mich. 141; Peo. v. Burnap, 388 
Mich. 350. 

Minn.—Martin County vy. Kampert, 
£29. Minn. «15, 2151 3N W *89R. Clopucy. 
Morrison County, 119 Minn. 261, 138 
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jurisdictional error which will invalidate the pro- 
In some states, however, it has been 
held that failure properly to notify some of the 
landowners will not vitiate the proceedings as to 
those properly notified,°! especially where those not 
served have waived notice or defects therein, or are 
And where a remonstrant ap- 
pears to a motion for a nune pro tune entry to show 
posting of notices, he cannot object because a notice 
of that motion was not served on others against 
But where no no- 


ceedings.°° 


not complaining.®” 


whom benefits were assessed.°? 


NW 24; State v. Rock County Dist. 
Ct., 114 Minn. 424, 131 NW 476; Heinz 
v. Buckham, 104 Minn. 389, 116 NW 
736; Curran v. Sibley County, 47 
Minn, 318, 50 NW 237. 

Miss.—Hardee v. Brooks, 107 Miss. 
821, 66 S 216; Wilkinson v. Gaines, 
$6 Miss. 688, 51 S 718. 

Mo.—Birmingham Drain. Dist. v. 
Wabash’ R. Co., 178 SW 898; Birming- 
ham Drain. Dist. v. Chicago, ete., R. 
Co., 178 SW 897; Birmingham Drain. 
Dist. v. Chicago, etc., R. Co., 266 Mo. 
60, 178 SW 893; State v. Hicher, 178 
SW 171; Walker v. Sundermeyer, 175 
SW 185; Barnes v. Missouri Valley 
Constr. Co., 257 Mo. 175, 165 SW 723, 
AnnCasi1915C 34; Statue v. Wiethaupt, 
254 Mo. 319, 162 SW 168; State v. 
Blair, 245 Mo. 680, 151.SW 148; Lit- 
tle River Drain. Dist. v. St. Louis, etc., 
R. Co., 236 Mo. 94, 189 SW 330; State 
v. Stanton, 235 Mo. 222, 138 SW 337; 
State v. Bugg, 224 Mo. 587, 123 SW 
827; State v. Taylor, 224 Mo. 393, 123 
SW 892; State v. Wilson, 216 Mo. 215, 
115 SW 549; Lile v. Gibson, 91 Mo. 
A. 480; Haton v. St. Charles County, 
8 Mo. A. 177 [aff 76 Mo, 492]. 

Nebr.—Dodge County v. Acom, 61 
Nebr. 376, 85 NW 292, 72 Nebr. 71, 
100 NW 136. 

N. J.—Berryman v. Little, 49 N. J. 
L, 182, 6 A 519; In re Pequest River 
Land Drain Comrs., 39 N. J. L. 197 
[aff 40 N. J. L. 380]. 

N. Y.—Matter of Spring Valley 
Swamp, 66 Mise. 206, 123 NYS 269; 
Matter of Beehler, 3 NYSt 486. 

N, C.—Dover Lumber Co. v. Mose- 
ley, Creek Drain. Dist., 173 N. C. 117, 
91 SE 714, 845; Banks v. Lane, 170 
N: G..14,°86 SH 731, 171 N. C. 505, 83 
SE 754. 

N. D.—Bergen Tp. v. Nelson Coun- 
ty, 838 N. D. (247, 156 NW 559; Ed- 
wards v. Cass County, 23 N. D. 555, 
137 NW 580; Alstad v. Sim, 15 N. D. 
629, 109 NW 66; Erickson v. Cass 
County, 11 N. D. 494, 92 NW 841. 

Oh.—Cattell v. Putnam, 73 Oh. St. 
147, 76 NE 390; Baltimore, etc., R. Co. 
v. Wagner, 43 Oh. St. 75, 1 NE 91; 
Sessions v. Crunkilton, 20 Oh. St. 349; 
Caldwell v. Harrison Tp., 2 Oh. Cir. 
CO10. Ik Ohi Cir, Deesi3324,Nefti v. 
Sullivan, 9 Oh. Dee. (Reprint) 765, 
17 CincLBul 168. 

Okl.—Riley v. Carrico, 27 Okl. 33, 
110) B78. 

' §. D.—State v. Pound, 34 S. D. 628, 


150 NW 287, 32 S. D. 492, 143 NW 
TUS os 
Tex.—Parker v. Harris County 


Drain. Dist. No. 2, (Civ. A.) 148 SW 
Sole 

Wash.—State v. Skagit Super. Ct., 
42 Wash. 491. 85 P 264. 

Wis.—Chicago, ete., R. Co. v. Lem- 
onweir River Drain. Dist., 135 Wis. 
228, 115 NW 825; Fraser v. Mulany, 
129 Wis. 377, 109 NW 159; In re Ho- 
ricon Drain. Dist., 129 Wis. 42, 108 
NW 198; Rude v. St. Marie, 121 Wis. 
634, 99 NW 460. 

Ont.—Healy v. Ross, 23 Ont. L. 368, 
8 OntWN 134, 22:DomLR 408 [allow- 
ing app 32 Ont. L. 184, 7 OntWN 
246]; McKim v. East Luther Tp., 1 
Ont. L. 89. 

Que.—Ste- oe Corp. v. Massue, 13 
Que. K. B. 22 

[a] nines of plan.—Where pre- 
liminary notice and hearing was had 
on a drainage project, which was 
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ment of a drain 
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thereafter altered, and a final notice 
was given, a landowner who filed his 
objections and had opportunity to be 
heard could not afterward complain, 
although a minor change as to outlet, 
not affecting his lands, was made 
thereafter. Harker v. Greene County, 
(Jowa) 163 NW 233. 

{[b] ‘Where hearing is adjourned. 
—One who was served with a cita- 
tion to appear on a given day had 
sufficient notice to appear on a sub- 
sequent day which was fixed by ad- 
journment announced in open court. 
Kinnie v. Bare, 80 Mich. 345, 45 NW 
345. 


50. U. S.—Crapo v. Hazelgreen, 93 
Fed. 316, 35 CCA 314. 

Ark.—Gibson v. Lower Running 
Water Drain. Dist., 127 Ark. 165, 191 
SW 908; Drain. Dist. No. 7 v. Terry, 
126 Ark. 518, 191 SW 8; Norton v. 
Bacon, 1138 Ark. 566, 168 SW 1088; 
Paschal v. Swepston, 120 Ark. 230, 
179 SW 3839; Sudberry v. Graves, 83 
Ark. 344, 103 SW 728. 

Cal.—Yolo County Reclamation 
Dist. No. 537 v. Burger, 122 Cal. 442, 
55 P 156; Peo. v. Reclamation Dist. 
No. 136, 124 Cal. 552, 50. P 1068, 53 P 


1085; Reelamation Dist. v. McPhee, 
13iCaleALi382, 109°R 1106) 
Iil.—tTennessee Drain. Dist. v. 


Moye, 258 Ill. 296, 101 NE 580; Craig 
v. Peo., 188 Ill. 416, 58 NE 1000; 
Sanner v. Union Drain. Dist., 175 Ill. 
575, 51,NE 857 [rev 64 Ill. A. 62]; 
Payson v. 'Peo., 175 Ill. 267, 51 NHB 
588; Peo. v. Cooper, 139 Tl. 461, «29 
NE 872; Mason, etc., Special Drain. 
Dist. v. Griffin, 134 Ill. 330, 25 NE 
995; Calkins v. Spraker, 26 Ill. A. 159. 

Ind.—MeMullen v. State, 105 Ind. 
334, 4 NE 9038; Scott v. Brackett, 89 
Ind. 413; Muncey v. Joest, 74 Ind. 
409; Larimer v. Krau, 57 Ind. A. 33, 
103 NE 1102, 105 NE 936. 

Mich.—Campau v. Charbeneau, 105 
Mich. 422, 63 NW 435; Bixby v. Goss, 
54 Mich. 551, 20 NW 581; Whiteford 
Tp. v. Probate Judge Monroe County, 
53 Mich. 130, 18 NW 593; Van Bus- 
kirk v. Harrod, 48 Mich. 258, 12 NW 
221; Lampson v. Ingham County 
Drain, Comr., 45 Mich. 150, 7 NW 
772; Wright v. Rowley. 44 Mich. 557, 
7 NW 225; Willcheck v. Drain. Comr., 
42 Mich. 105, 3 NW 282; Milton v. 
Wacker, 40 Mich. 229; Peo. v. Ruth- 
ruff, 40 Mich. 175; Taylor v. Burnap, 
39 Mich. 739; Lane v. Burnap, 39 
Mich. 736; Strachan v. Brown, 39 
Mich. 168; Bullock v. Taylor, 39 Mich. 
137, 33 AmR 356; Purdy v. Martin, 
31 Mich, 455. - 

Minn.—Curran v. Sibley County, 47 
Minn. 313, 50 NW 237. 

Ss. D.—State v. Pound, 32 S. D. 492, 
143 NW 778. 

Wis.—Fraser v. Mulany, 129 Wis. 
377, 109 NW 139. 

{a] Statute making judgment con- 
clusive as to regularity of proceed- 
ings is ineffective to cure the want 
of notice sufficient to give the court 
jurisdiction. Scott v. Brackett, 89 
Ind. 413. But see Wilkinson  v. 
Gaines, 96 Miss. 688, 51 S 718 (hold- 
ing that-under a similar statute, fail- 
ure of the clerk to give notice of the 
organization of a drainage district to 
nonresident landowners by registered 
mail within five days of the first pub- 
lication of the notice, as required by 
statute, does not invalidate subse- 
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tice is given, a party who has not waived notice may 
have. the proceedings set aside, although some of ae 
parties have made such waiver.** 

The burden of proving want of notice is on a 
person objecting to proceedings for the establish- 


or drainage district, on the ground 


that proper notice was not given.>® 

b. Persons Entitled to Notice.*° 
must be given to all landowners whose lands will be 
affected by the improvement.®’ But it has been held 
that notice need be given only to landowners who 


Notice 


quent proceedings). 

61. Pittsburgh, ‘etc. Ro Co. vs 
Machler, 158 Ind. 159, 63 NE 210; 
Poundstone v. Baldwin, 145 Ind. 139, 
44 NE 191; Carr v. Boone, 108 Ind. 
241, 9 NE 110; Grimes v. Coe, 102 Ind. 
406, 1 N® 735; Jones v. Cardwell, 98 
Ind. 3381; -Goeppinger v. Sac, etce., 
Counties, 172 Iowa 30, 152 NW 583 
Ross v. Wright County, 128 Iowa 427, 
104 NW 506, 1 LRANS 431. And see 
In re Big Lake Drain, Dist., 265 Mo. 
450, 178 SW 110 (holding that a de- 
eree incorporating a drainage dis- 
trict cannot be avoided because the 
court inadvertently retained in the 
district lands belonging to one who 
had not been served with process, 
and whose lands had been excluded 
on amendment of the articles). 
Compare Brosemer v. Kelsey, 106 Ind. 
504, 7 NE 569 (holding that, where 
the proceedings are void as to one 
of several tenants in common, who 
are owners of the land affected, for 
wie of notice, they are void as to 
all). 

52. Deslauries v. Soucie, 222 Ill. 
522, 78 NE 799, 113 AmSR 432; Rayl 
v. Kirby, 180 Ind. 553, 102 NE 136, 
103 NE 440; Wolpert v. Newcomb, 
106 Mich. 357, 64 NW 326; Walker v. 
Sundermeyer, (Mo.) 175 SW 185. 

Waiver of notice or defects therein 
see infra § 74 


3302" Meranda v. Spurlin, 100 Ind. 
"54. Sites v. Miller, 120 Ind. 19, 22 
NE 82. 

55. Brooks v. Morgan, 36 Ind. A. 
672, 76 NE 331; Head vy. Greene, ete., 


Counties, 141 Iowa €51, 118 NW 884. 

[a] Allegation and wproof,— (1) 
Under the Drainage Law (Acts [1907] 
ec 252) § 3; (Burns St. Annot. [1908] 
§ 6142), providing that a petition to 
establish a drain shall be docketed 
on due notice given to those named 
in the petition, an order of court 
docketing the cause is conclusive evi- 
dence that remonstrant was notified, 
as against an allegation in the re- 
monstrance that she had no notice. 
Ross v. Hanneh, 173 Ind. 671, 91 NE 
232. (2) A statement in complaint, 
to enjoin the construction of a drain, 
that plaintiff had no notice or knowl- 
edge whatever of the proceedings, is 
insufficient to show that no _ notice 
had been given. Brooks v. Morgan, 
36 Ind. A. 672, 76 NE 331. 


‘ 56. Necessary parties see supra 
54. 
57. Ind.—Chaney v. State, 118 Ind. 


494, 21 NW 45. 

Mich.—F lynn Tp. *v. Woolman, 133 
Mich. 508, 95 NW 567. 

NG J.—Berryman _¥, Little, 49 N. aL 
L. 182, 6 A’ 519: 
N. C.—Dover Lumber Co. v. Mose- 
ley Creek Drain. Dist., 


3-N Ce Ta, 
91 SE 714, 845. 
Oh.—Neff v. Sullivan, 9 Oh. Dec. 
(Reprint) 765, 17 CineLBul 168. 
Ont.—Healy v. Ross, 33 Ont. L. 
368, 8 OntWN 1384, 22 DomLR 408 
{allowing app 32 Ont. L. 184, 7 Ont 
WN 246] (holding that notice to an 
infant landowner given to his father 
who has not been appointed guardian 
of the infant’s estate is insufficient), 
Que.—Ste-Julie Corp. v. Massue, 12 
Que. K. B. 228. 
And see cases supra § 68. 


[a] “Affected..—“‘Those land own- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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are not petitioners, and notice to petitioners is not 
The landowners to be notified are the 
owners of the freehold, and notice need not be given 
to reversioners, -remaindermen, trustees, or mort- 
It has been held that notice to the record 
owner of land to be affected by the improvement is 


required.°§ 


gagees.°° 


good as against the real owner,*® 


notice is.served on the landowner it is not necessary 
to serve notice on the occupant of the land.** 
statutes require notice to be served on the 
A county is not a party in the 
sense that a landowner is, and a statute is not un- 
constitutional because it does not provide for service 
of notice upon the county sufficient to constitute due 
process against one who is a party in a proprietary 


or occupant.’’ ° 


capacity.®% 
[§ 70] ¢ 


age proceedings vary.** 


ers whose lands are affected by 
the proposed improvement, are not 
confined within the meaning of the 
act to those whose lands are as- 
sessed therefor. The term has a 
broader signification. and includes all 
whose property rights are thereby 
appropriated. The extent of the ap- 
propriation is not material. If ‘af- 
fected,’ the landowner is entitled to 
have, his day in court to have his 
damages assessed.” Neff v. Sullivan, 
9 Oh. Dee. (Reprint) 765, 7€8, 17 Cinc 
LBul 168. 

{b] Former owner.—Where a mar- 
ried woman’s lands had been sold un- 
der foreclosure and conveyed without 
change of possession, notice of appli- 
cation to establish a drain affecting 
such land given to the owner and to 
the husband who occupied the land 
with his wife was held to be suffi- 
cient. Berryman v. Little, 49 N. J. L. 
182, 6 A 519. 

{c]. Purchaser pendente lite.—One 
who obtains title to land after the 
filing of the petition for the estab- 
lishment of a drain in which the then 
holder of the legal title was named, 
and who had notice, is a purchaser 
pendente lite, and is bound by the 
proceedings to the same extent as if 
he had the legal title when they were 


begun. Chaney v. State, 118 Ind. 494, 
21 NE 45. ; 
{d] Township supervisors.—Un- 


der Comp. L. (1897) § 4323 a township 
cannot restrain the construction of a 
drain because no notice was served 
on its supervisor of the proceedings 
to lay out the drain. Flynn Tp. v. 


Woolman, 133 Mich. 508, 95 NW 
567. 
58. Brane v. Kendall, 182 Ind. 436, 


106 NE 690; Dover Lumber Co. v. 
Mcseley Creek Drain. Dist., 173 N. C. 
117, 91 SE 714, 845; Banks v. Lane, 
TION: (CS 140 86eShe (el TL Nee C. 
505. 88 SE 754. 

59. Rayl v. Kirby, -180 Ind. 553, 
102 NE 136, 103 NE 440; Baldwin v. 
Moroney, 173 Ind. 574, 91 NE 3, 30 
LRANS 761; Kinnie vy. Bare, 80 Mich. 
345, 45 NW 345; Birmingham Drain. 
Dist. v. Wabash, ete., R. Co., (Mo.) 
178 SW 898; Birmingham Drain. 
Dist. v. Chicago, etc., R. Co., (Mo.) 
178 SW 897; Birmingham Drain. Dist. 
v. Chicago, ete., R. Co., 266 Mo. 60, 
178 SW 898; Townsend v, Back 
Swamp Drain. Dist., 174 N. C. 556, 
94 SE 104; Banks v. Lane, 170 N. C. 
14, 86 SE 713. » 

[a] Notice to life tenant binding 
on remainderman.—Rayl v. Kirby, 
180 Ind. 553, 102 NE 136, 103 NE 440. 

60. State v. Pound, 34 S. D. 628, 
150 NW 287, 32 S. D. 492, 143 NW 
178. 

[a] A civil township, even if an 
owner of land within the Drainage 
Law relating to notice, is not an own- 


Time of Giving Notice. The statutory 
provisions as to the time of giving notice in drain- 
In some jurisdictions the 
statutes provide that notice shall be given after ap- 
proval of the plan submitted by the engineer ap- 
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_| petition.®? 
and that where 
-ers is filed; up 
Some | parte.*® Where 


“owner 


In General. 


personal service 
tive service.” 
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\ 


er unless it holds record title to land, 
State v. Pound, 34 S. D. 628, 150 NW 
287, 32 S. D. 492, 148 SW 778. 

61. Goeppinger v. Sac, etc., Coun- 
ties, 172 Iowa 30, 152 NW 58. 

62. Crapo v. Hazelgreen, 93 Fed. 
316, 324, 85 CCA 315 (where the 
eourt in construing the Indiana 
drainage laws said: ‘We are of opin- 
ion that the word ‘occupant,’ as used, 
includes a tenant or licensee occupy- 
ing in subordination to the owner, 
and that notice is required to be giv- 
en to an occupant, not simply that 
he may have an opportunity to de- 
fend his own right, but also for the 
benefit of the owner, to whom it was 
assumed by the lawmaker that the 
occupant, if in possession under the 
owner, would communicate the no- 
tice served upon himself’’). 

63. State v. Hansen, 140 Minn. 28, 
167 NW 114. ; 

64. See statutory provisions; and 
Herron vy. Greene County Drain. Dist. 
No. 60, (lowa) 138 NW 846; Kelley 
v. Greene County Drain. Dist. No. 60, 
158 Iowa 735, 138 NW 841; County 
Drains Nos. 44, 45 v. Long, 151 Iowa 
47, 130 NW 152; Taylor v. Burnap, 
39 Mich. 7389; Barnes v. Missouri Val- 
ley Constr. Co., 257 Mo. 175, 165 SW 
723, AnnCas1915C 34. 

65. Herron vy. Greene County 
Drain. Dist. No. 60, (lowa) 138 NW 
&46; Kelley v. Greene County Drain. 
Dist. No. 60, 158 Iowa 735, 138 NW 
§41; County Drains Nos. 44, 45 v. 
Long, 151 Iowa 47, 130 NW 152. 

66. Herron v. Greene County 
Drain. Dist. No. 60, (Iowa) 138 NW 
846; Kelley v. Greene County Drain. 
Dist. No. 60, 158 Iowa 735, 138 NW 
841; County Drains Nos. 44, .45 v. 
Long, 151 Iowa 47, 1830 NW 152. 

67. Sites v. Miller, 120 Ind. 19, 22 
NE 82; McMullen v. State, 105 Ind. 
334, 4 NE 903. 

[a] Requirement not jurisdiction- 
al.—-Where the petition was filed the 
day after notice was given, it was 
held to be an irregularity which 
would not avail to defeat an action 
to collect an assessment. Deegan v. 
State, 108 Ind. 155, 9 NE 148. 

68. Driver v. Moore, 81 Ark. 80, 
98 SW 734; Cribbs v. Benedict, 64 
Ark. 555. 44 SW 707. 

69. Barnes v. Missouri Valley 
Constr. Co., 257 Mo. 175, 165.SW 723, 
AnnCasi915C 34; Driver v. Moore, 381 
Ark. 80, 98 SW 734. 

[a] Where an order of court re- 
cites that notice of the filing of the 
viewer's report was given in apt 
time, it is prima facie true and the 
burden is on the person attacking 
the proceedings to prove otherwise. 
Driver v. Moore, 81 Ark. 80, 98 SW 


734. 
70. See statutory provisions. 
71. Ind.—Baker v. Osborne, 55 


(2) Constructive Notice.” 
providing for the organization of a drainage district 
is not invalid because it does not require personal 
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pointed to make a preliminary report,®> but the ser- 
vice of the notice before the approval or adoption of 
such plan has been held not a fatal defect when the 
plan was in fact approved upon final hearing.®® The 
notice must follow and not precede the filing of the 
Under some statutes notice of the pro- 
ceedings is not required until the report of the view- 


to that time the proceeding is ex 
the statute requires the notice to be 


issued after the filing of the report of the viewers 
and engineer, the fact that the notice is not issued 
immediately upon the filing of such report will not 
invalidate the proceedings.®® 

[§ 71] . Mode and Sufficiency of Service—(1) 
The mode of giving notice in drainage 
proceedings is regulated by statute 7° and may be by 


on the landowner “ or by construc- 


A statute 


Ind. A. 518, 104 NE 97. 
Mich.—Hinkley v. Bishopp, 152 
Mich. 256, 114 NW 676. 
Mo.—lLile v. Gibson, 91 Mo. A. 480. 
Oh.—Caldwell v. Harrison Tp,, 2 
OhsiCirs-Ct. 0K il Oh Cir, Dees osc: 
Wis.—In re Leeds Drain. System 
Known as Ditch No. 1, 167 Wis. 348, 


167 NW 449. 

Ont.—Healy v. Ross, 33 Ont. L- 
368, 8 OntWN 134, 22 DomLR 408 
{allowing app 32 Ont. L. 184, 7 Ont 
WN 246). 

[a] Sufficiency of service.—Under 
Comp. L. §§ 4340, 4344, requiring 
rersonal service of notice to a person 
liable to assessment in drainage pro- 
ceedings by delivering to him a copy, 
or by leaving it at his residence and 
informing the person with whom it 
is left of its contents, it is not suf- 
ficient notice to a wife to leave a 
notice for her with her husband, or 
to one tenant in common to leave a 
notice with his cotenant; and service 
upon the husband alone is not suffi- 
cient where the land is held by him- 
self and his wife by the entirety. 
Hinkley v. Bishopp, 152 Mich. 256, 
114 NW 676. 

[b] Service on agent.—Under Ohio 
statutes relating to township ditches 
notice of the proceedings to a rail- 


road company, by service upon its 
local agent, is not a valid service, 
and the company and its receiver, 
having no other notice and no knowl- 
edge of the proceedings until after 
the order of apportionment is made, 
is not bound thereby. Caldwell v. 
Harrison ‘Tp. 2,0h?_Cirs Ct... 10; 1-Oh- 
Cir. Dec. 332. 

[ec] Service on guardian.—Service 
on the father as natural guardian of 
an infant laridowner is not sufficient. 
Healy v. Ross, 33 Ont. L. 368, 8 Ont 
WN 134, 22 DomLR_ 408 [allow- 
ny app 32 Ont. L. 184, 7 OntWN 

Dy. 

{d] Personal service on nonresi- 
dent in the county is sufficient, al- 
though substituted service on non- 
residents is authorized. Lile v. Gib- 
son, 91 Mo. A. 480. 

{e] Evidence of want of notice.— 
Under Burns St. Annot. (1908) § 6142, 
providing for service of notice of 
ditch proceedings on “the owner or 
occupant of each tract of land’’ who 
is a resident of the county, by deliv- 
ering to him a copy thereof, or leav- 
ing it “at his last and usual place 
of residence,’ testimony of a resi- 
dent owner that he did not “receive’”’ 
any notice was insufficient to show 
want of proper service. Baker v. 
Osborne, 55 Ind. A. 518, 104 NE 97. 

72. See infra § 72. 

73. Form and contents of notice 
see infra § 73. 

Notice of proceedings for issuance 


| Of bonds see supra § 40. 
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notice to landowners,’* and in many jurisdictions it 
is provided that, after the filing of the petition, the 
auditor, clerk, or other designated person shall give 
notice of such petition by publication,’® by posting 
notices in designated places,’® and, sometimes, by 
mailing notices to parties not residing in the 


county.77 


Prior order fixing date of hearing. Where the 
statute requires notice of hearing upon a date to be 
fixed by the court, an order fixing such date must 
be made before publication of notice,‘® and an oral 
direction by the judge in vacation setting the date 


of hearing is of no effect.79 


74. Ind.—Carr y. State, 103 Ind. 
548, 3 NE 375. 
Iowa.—Gveppinger v. Sac, eic., 


Counties, 172 lowa 30, 152 NW 58. 

Mich:—Smith v. Carlow, 114 Mich. 
67, 72 NW 22. 

Miss.— Jones vy. Belzoni Drain. 
Dist., 102. Miss..796, 59 S 921; Cox v. 
Wallace, 100 Miss, 525, 56 S 461. 

Mo.—Hlsberry Drain. Dist. v. Har- 
ris, 267 Mo. 139, 184 SW 89. 

Oh.—-Purtage County v. Gates, 83 
Oh, St. 19, 938 NE 255. 

Okl.—Riley v. Carrico, 27 Okl. 33, 
110 P 738. 

{a] The legislature has a wide 
discretion in determining the kind 
of notice to be given. Killian v. An- 
drews, 130 Ind. 579, 30 NE 700; Carr 
v. State, 103 Ind. 548, 3 NE 375; Riley 
Vv. Carrico~27 Okle 33,7110) P7238. 

{b] Nonresidents.—Drainage pro- 
ceedings under the Indiana act of 
March 13, 1879 were actions in rem, 
and constructive notice only by pub- 
lication of the filing of the petition 
was necessary as against the land 
of nonresidents. Otis v. De Boer, 116 
Ind. 531, 19 NE 317. 

75. See statutory provisions; and: 

Ark.—Gibson v. Lower Running 
Water Drain. Dist., 127 Ark. 165, 191 
Swe 908s) Drain. DistiiINo. 7 Ww. Lerry: 
126 Ark. 518, 191 SW 8; Paschal v. 
Swepston, 120 Ark. 230, 179 SW 339; 
Ritter v. Poinsett County Drain. Dist. 
No. 1, 78 Ark. 580, 94 SW 711; Cribbs 
v. Benedict, 64 Ark. 555, 44 SW 707. 

Ill.—Elgin, etc., R. Co. v. Hohen- 
shell, 193 Ill. 159, 61 NE 159. 

Ind.—Otis v. De Boer, 116 Ind. 531, 
19 NE 317; Vizzard v. Taylor, 97 Ind. 
90; Brooks v. Morgan, 36 Ind. A. 672, 
76 NE 3381. 

LOW ass OPED D ne ee Vsgewacs SXCLe., 
Counties, 172 Iowa 30, 152 NW _ 58; 
Taylor v. Hmmet County Drain. Dist. 
No. 56, 167 Iowa 42, 148 NW 1040, 
LRA1916B 1193; Lightner v. Greene 
County, 145 Iowa 95, 123 NW 749. 

Mich.—Hoffman v. Shell, 151 Mich. 
669, 115 NW 979; Patterson v. Mead, 
148 Mich. 659, 112 NW 742; Smith v. 
Carlow, 114 Mich. 67, 72 NW_ 22. 

Minn.—Gieb v. Morrison County, 
119 Minn. 261, 138 NW 24; State v. 
Tsante County, 98 Minn. 89, 107 NW 
730. 

Miss.— Wooten yv. Hickahala Drain. 
DistssaLG ce MISS.” LUST edict as OF 
Hardee v. Brooks, 107 Miss. 821, 66 S 
216; Jones v. Belzoni Drain. Dist., 
102 Miss. 796, 59 S 921; Cox v. Wal- 
lace, 100 Miss. 525, 56 S 461. 

Mo.—State v. Blair, 245 Mo. 680, 
151 SW 148; State v. Bugg, 224 Mo. 
537, 123 SW 827; State v. Taylor, 224 
Mo. 393, 123 SW 892. 

N. J.—In re Drainage Application, 
ee SD EN dee £9. 

C.—Banks v. Lane, 170 N. C. 14, 


86 SE 
N. D.—H#Hrickson v. Cass County, 
11 N. D. 494, 92 NW 841. 
Oh.—Portage County v. Gates, 83 
Oh. St. 19, 98 N% 255; Cupp v. Seneca 
County Comrs., 19 Oh. St. 173; Miller 


v. Graham, 17 Oh. St. 1. 

Okl.—Riley v. Carrico, 27 Okl. 33, 
Oats ee 

S. Linley v. Citizens’ Nat. 
Bank, Toe Ss. C. 372, 94° SH 874. 


713, 171 N. C. 505, 88 SE 754.’ 
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Publication of petition. 
tion for the organization of a reclamation district 
must be published for four weeks preceding the 
hearing thereof, together with a notice of the time 
when such petition will be presented to the board 
of supervisors.*®® 

[§ 73] e. Form and Requisites of Notice. 
notice must “be such as will reasonably apprise the 
landowner of the pendency of the proceedings, so as 
to give him an opportunity to be heard on the 
The statutes must be substantially com- 
plied with, but jurisdiction will not be defeated by 


[8§ 72-73 


In California the peti- 


The 


merely technical defects.*? The notice must describe 


Wis.—Muskego v. Waukesha Coun- 
es Drain. Comrs., 78 Wis. 40, 47 NW 


{a] The insufficiency of a publica- 
tion of notice will not affect the va- 
lidity of the proceedings where the 
person objecting had full notice of 
all the proceedings subsequent to the 
publication of the notice and was af- 
forded full opportunity to question 
the validity of the organization of 
the district and to object to the as- 
sessment. Wilkinson vy. Gaines, 96 
Miss. 688, 51 § 718. 

Proof of publication see infra § 76. 

76. See statutory provisions; and: 

Tll.—Tennessee Drain. Dist. v. 
Moye, 258 Ill. 296, 101 NE 580; Hep- 
ler v. Peo., 226 Ill. 276, 80 NE 759; 
Rogne v. Peo., 224 I!l. 449, 79 NE 662; 
KIigin, ete., R. Co. v. Hohenshell, 193 
Ill. 159, 61 NE 1102. 

Ind.—Ross v. Hannah, 173 Ind. 671, 
91 NE 232; Carr v. Boone, 108 Ind. 
241, 9 NE 110; Carr v. State, 103 Ind. 
548, 3 NE 375; Meranda v. Spurlin, 


100 Ind. 380; Vizzard v. Taylor, 97 
Ind. 90; Scott v. Brackett, 89 Ind. 
413. 


272, 159 NW 758, 161 NW 576; State 
v. Rock County Dist. Ct., 114 Minn. 
424, 131 NW 476. 

Miss.—Hardee v. Brooks, 107 Miss. 
821, 66 S 216. 

Mo.—Walker v. Sundermeyer, 175 
SW 185. 

N. C.—Banks vy. Lane, 170 N. C. 14, 
86 SE 713, 171 N. C. 505, 88 SE 754. 

N. D.—Edwards v. Cass County, 23 
N. D. 555, 1837 NW 580; Erickson v. 
cae County, 11 N. D. 494, 92 NW 
41. 


Tex.—Parker  v. 


Harris County 
Drain. Dist. 
351 


No. 2, (Civ. A.) 148 SW 


Affidavit of posting see infra § 76. 

Irregularities cured by statute see 
supra § 11, note 68 [c]. 

77. JWl.—Barnes v. Divernon Drain. 
Dist2 No! 22S 62% 7 INE 1124 
[aff 123 Ill. A. 621]; Elgin, etc, R. 
Co. v. Hohenshell, 193 Ill. 159, 61 NE 
1102;" Payson v; Peo.) 175 Dl). 267, 51 
NE 588. 
iene ee v. Wilson, 95 Ind. 

Minn.—State v. Isante County, 98 
Minn. 89, 107 NW 730. 


Miss.—Wilkinsen vy. Gaines, 96 
Miss. 688, 51 S 718. 
Mo.—Walker v. Sundermeyer, 175 


SW 185. 
_[a] By whom mailed.—A_provi- 
sion that the town clerk shall mail 
notices to nonresidents is complied 
with where the notices are given and 
signed by him, although deposited in 
the post office by another. Barnes 
v. Divernon Drain. Dist. No. 1, 221 Il. 
627, 77 NE 1124 [aff 123 Ill. A. 621]. 
[b] Time of mailing.—Under a 
statute requiring notices to nonresi- 
dents to be mailed within three days 
after first publication, a _ notice 
mailed four days after publication, 
following the third day, which was 
Sunday, was mailed in time. Walker 
Vv. eye eeinenne (Mo.) 175 SW 185. 
c 
The fact that a nonresident landown- 
er received no notice may. be shown 


Evidence of want of notice.— 


by the fact that his name did not 
appear in the affidavit accompanying 
it, and that the certificate of the 
clerk as to mailing notices showed 
that he sent notices only to those 
whose names there appeared. Pay- 
son v. Peo., 175 Ill. 267, 51 NE 588. 

78. Gibson v. Lower Running Wa- 
vo Drain. Dist., 127 Ark. 165, 191 SW 

79. Gibson v. Lower Running Wa- 
aoe Drain. Dist., 127 Ark. 165, 191 SW 

80. Peo. v. Reclamation Dist. No. 
13.6) led sCale 5225p One ya LOO Sen eo cuae 
1085; Williams vy. Sacramento Coun- 
ty, 58 Cal. 237 (holding that the stat- 
utory publication of a petition for the 
formation of a swamp land district 
is one of the jurisdictional steps in 
the proceedings, and, where a peti- 
tion was not published in accordance 
with the statute, the subsequent pro- 
ceedings are invalid); Ferran v. Yolo 
County, -51 Call. 307;— Reclamation 
Dist. No. 765 v. McPhee, 13 Cal. A. 
382, 109 P 1106. 

81. Ark.—Drainage Dist. No. 7 v. 
Terry, 126 Ark. 518, 191 SW 8. 

Ind.—Osborn v. Maxinkuckee Lake 
Iee.Co., 154 Ind). 101, 56 NE 33. 

Mo.—State v. Hicher, 178 SW 171. 

N. D.—Erickson v. Cass County, 11 
N. D. 494, 92 NW _ 841. 

Okl.—Riley v. Carrico, 27 Okl. 33, 
LLOSPNTSs. 

[a] No form of notice being pre- 
ecribed by statute, the fact that the 
formin of notice provided by the board 
contains more details than is neces- 
sary is no ground for complaint. 
Erickson vy. Cass County, 11 N. D. 
494, 92 NW 841. 

82. Jl!.—-Aldridge v. Matthews, 257 
Tll. 202, 100 NE 536; Peo. v. Munroe, 
227 Ill. 604, 81 NE 704. 

Ind.—Kepler v. Wright, 136 Ind. 77, 
35 NE 1017. 

Iowa.—-Taylor v. Emmet County 
Drain. Dist. No. 56, 167 Iowa 42, 148 
NW 1040, LRA1916B 1193. 

Zhe tery CeCe v. Burnap, 39 Mich. 

Mo.—State v. Wilson, 216 Mo. 215, 
115 SW 549. 

Oh.—Miller v. Graham, 17 Oh. St. 
1; Marsh v. Clark County, 11 Oh. Dec. 
(Reprint) 290, 26 CincLBul 3. 

Wis. —Muskego v. Waukesha Coun- 
hs Drain. Comrs, 78 Wis. 40, 47 NW 


[a] Clerical error will not invali- 
date the notice or subsequent pro- 
ceedings thereunder. Marsh vy. Clark 
County, 11 Oh. Dec. (Reprint) 290, 
26 CincLBul 3. 

[b] Order .for notice by publica- 
tion.—_ Where the statute required the 
court to make an order prescribing 
the notice to be given of the time 
and place of hearing the petition, the 
publication of the order itself in- 
stead of a formal notice was a sub- 
stantial compliance with the statute, 
where the order contained all the es- 
sentials of a valid notice. Muskego 
v. Waukesha County Drain. Comrs., 
78 Wis. 40, 47 NW 11. 

{[c] Statement as to court in which 
petition is filed—A notice is not in- 
sufficient because it recites that the 
petitioners had presented and filed a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 73-75] 


the lands to be affected,S* and under some statutes 
it must state the beginning, route, and terminus of 
the drain, or give the boundaries of the drainage 
district,8* but the details of the plans for drainage 
The names of the landowners 
must, in some jurisdictions, be set out in the notice,®* 
but, in other jurisdictions, this is not required.** 
The notice is not invalid because the clerk of the 
county court, who issues it is an interested party,** 
or because the county court is disqualified.’® 

[§ 74] f. Waiver of Notice or Defects Therein. 
Where the parties appear without objecting to the 
-want of or sufficiency of the notice, they waive their 
right to question it;°° but parties who enter a spe- 
cial appearance to object to the sufficiency of the 


need not be set out.®® 


petition with the clerk of the circuit 
court, while the statute required the 
notice to state in what court the pe- 
tition was filed. Aldridge v. Mat- 
thews, 257 Ill. 202, 100 NE 536. 

[d] Statement as to engineer’s re- 
port.—Omission of notice of hearing 
to state that the engineer’s report 
might be amended before final action, 
as required by Acts 33d Gen. Assem- 
bly c 118 § 8, was a mere defect not 
affecting the notice. Taylor v. Em- 
met County Drain. Dist. No. 56, 167 


hee 42, 148 NW 1040, LRA1916B 
11:93. 
{e] Sufficiency of signature.— 


Where notice is required to be signed 
by “the: clerk of the county court,” it 
is not vitiated by attaching the words 
“county clerk’ instead, where the 
same person acts in the dual capacity 
of county clerk and clerk of the 
county court. Peo. v. Munroe, 227 
Ill. 604, 81 NE 704. 

{[f] Return day.—Under the Levee 
Act (Hurd Rev. St. [1905] c 42 § 2), 
requiring three weeks’ notice of the 
presentation of a petition for the or- 
ganization of a drainage district, a 
notice made returnable on a day, not 
the first day of a term of the county 
court, and not fixed as a return day, 
for any term of that court, is not de- 
fective, it being proper for the clerk 
to make the writ returnable on any 
day far enough in the future to per- 
mit the statutory notice to be given 
prior thereto. Peo. v. Munroe, 227 
ill. 604, 81 NE 704. 

[g] ‘Where some notice, though 
defective, has been given, the board 
has authority to determine whether 
it has acquired Jurisdiction.” Brooks 
yi, Morgan, 36 Ind. A. 672, 76 NE 331, 
3 

[h] Defects held fatal—(1) An 
error in the number designating the 
town for the location of the drain is 
fatal. Miller v. Graham, 17 Oh. St. 1. 
(2) Where the notice to a nonresi- 
dent owner was hy publication, from 
which the name of such owner was 
omitted, it was held that the notice 
was insufficient to confer jurisdic- 
tion, under a statute requiring the 
citaticn to be addressed to such own- 
er. Campau v. Charbeneau, 105 Mich. 
422, 683 NW 435. (3) Proceedings to 
lay out a township ditch under Acts 
(1875) No. 140, are fatally defective 
if the notice of the application was 
not signed. Taylor v. Burnap, 39 
Mich, 739. 

[i] Presumptions.—In the absence 
of a showing to the contrary, it will 
be presumed that the notice by the 
clerk was in substantial compliance 
with the statute. State v. Wilson, 
216 Mo. 215, 115 SW 549. 

83. Norton v. Bacon, 113 Ark. 566, 
168 SW 1088; Goodrich v. Stangland, 
155 Ind. 279, 58 NE 148; Roberts v. 
Hicher, (Mo.) 178 SW -171. See 
Young v. Wells, $7 Ind. 410 (holding 
that the notice must contain a de- 
scription of the lands, or the names 
of the landowners, or both). 

[a] Variance from  plat.—(1) 
‘Where the statute requires a map 
or plat to be filed showing the land 
to be included within the proposed 
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[§ 75] g. 


drainage district, a variance between 
the description in the plat and in the 
notice will invalidate the formation 
of the district. Norton v. Bacon, 113 
Ark. 566, 168 SW 1088. (2) But 
where the proceedings are under a 
statute which does not require a plat 
to be filed, the filing of a plat will be 
treated as surplusage and any vari- 
ance between the description therein 
and in the published notice is imma- 
terial. Arkansas Land Dev. Co. v. 
Bayou De View Drain. Dist. No. 1, 
125 Ark. 388, 189 SW 48. 

84. Ark.—Paschal  v. 
120 Ark. 230, 179 SW 339. 

Ind.—Goodrich v. Stangland, 155 
Ind. 279, 58 NE 148; Wright v. Wil- 
son, 95 Ind. 408; Watkins v. Picker- 
ing, 92 Ind. 332. 

Mich:—Wolpert v. Newcomb, ‘106 
Mich. 357, 64 NW 326. 

Mo.—State v. Hicher, 178 SW 171; 
State v. Wiethaupt, 254 Mo. 319, 162 
SW 163; State v. Stanton, 235 Mo. 
222, 138 SW 337. 

Oh.—Marsh vy. Clark County, 11 Oh. 
Dec. (Reprint) 290, 26 CincLBul 3. 

S. D.—State v. Pound, 34 S. D. 628, 
nee NW 287, 32 S. D. 492, 143 NW 

[a] Variance from petition.—Un- 
der the Drainage Law §8§ 2, 3, 4, 5,a 
notice which described the route as 
having its initial point two miles 
from that named in the petition and 
the ditch as more than four miles as 
long vitiated the proceedings. State 
v. Pound, 32 S. D. 492, 143 NW 778. 
Compare Stokes v. Bay Bottoms 
Drain. Dist., 278 Ill. 390, 116 NE 109 
(holding that a notice under the Le- 
vee Act § 3, giving the starting point 
of the ditch as the center of the 
northeast quarter of the southeast 
quarter of a certain section, while the 
petition gave ‘such point as the cen- 
ter of the section, is sufficient, since 
§ 3 provides that failure to describe 
the eas shall not invalidate the no- 
tice): 

85. Little River Drain. Dist. v. 
St. Louis, etc., R. Co., 236 Mo. 94, 139 
SW 330. 

86. Kepler v. Wright, 136 Ind. 77, 
35 NE 1017; Young v. Wells, 97 Ind. 
410; Vizzard v. Taylor, 97 Ind. 90 
{overr Featherston v. Small, 77 Ind. 
143, which held that the statute re- 
quiring notice to contain names of 
landowners was not mandatory]; 
Wright v. Wilson, 95 Ind. 408; Wat- 
kins v. Pickering, 92 Ind. 332. 

[a] Failure to name all the land- 
owners is not-a fatal error, the stat- 
ute requiring the notice to state only 
such names aS may be ascertained by 
the auditor from a reasonable inquiry 
and search of the records. Kepler v. 
Wright, 136 Ind. 77, 35 NE 1017. 

87. State v. Taylor, 224 Mo. 393, 
123 SW 892. 

88. State v. Stanton, 235 Mo. 222, 
138 SW 337. 

gs9. State v. Stanton, 235 Mo. 222, 
1388 SW 337. 

90. Ill—Merkle Drain. Dist. v. 
Hathaway, 260 Ill. 186, 102 NE 1004; 
Birds Drain. Dist. v. Cairo, etc., R. 
Com 2a 7-tlls 577 HOOD NE 141: Briar vi. 
Job’s Creek Drain. Dist., 185 Ill. 257, 


Swepston, 


[19C.J.] 651 


notice,®! or to ask the court to correct the record so 
as to show that no objection to the organization of 
a district has been filed by any property owner,?? 
cannot be deemed to have waived objections. Where, 
however, a party after specially appearing to set 
aside the notice for insufficiency, makes another mo- 
tion, pending the first, to require the petition to be 
amended for noneonformity to the statute, he waives 
such defects in the notice.®* 
Estoppel. 

estopped by acquiescence to question the validity of 
drainage proceedings on account of the want or in- 
sufficiency of notice,®* as where, with actual knowl- 
edge of the proceedings, he stands by without objec- 
tion until a considerable amount of money has been 


A landowner may be 


56 NE 1042; Gilkerson v. Scott, 76 
Til, 509: 

Ind.—McCleery y. Zintsmaster, 114 
NE 625; Kramer v. Fishback, 180 Ind. 
178, 102 NE 831; Pittsburgh, etc., R. 
Co. v. Machler, 158 Ind. 159, 63 NE 
210; Steele v. Empsom, 142 Ind. 397, 
41 NE 822; Ford v. Ford, 110 Ind. 89, 
10 NE 648; Carr v. Boone, 108 Ind. 
241, 9 NE 110; Updegraff v. Palmer, 
107 Ind: 181, 6 NE 3853; Sunier v. 
Miller, 105 Ind. 393, 4 NE 867; Morri- 
son v. Foust, 82 Ind. 601; Coolman 
v.. Fleming, 82 Ind. 117. 

Ilowa.—Goeppinger v. Sac, etc, 
Counties, 172 Iowa 30, 152 NW 58; 
Hoyt v. Brown, 153 Iowa 824, 133 
NW 905; Lightrer v. Greene County, 
145 Iowa 95, 123 NW 749; Ross v. 
Wright County, 128 Iowa 427%, 104 
NW 506, 1 LRANS 481. 

Mich.—Hinkley v. Bishopp, 152 
Mich. 256, 114 NW 676; Dunning v. 
Essex Drain. Comrs., 44 Mich. 518, 
7 NW 229. 

Miss. Scrivener v. Lamar, 97 Miss. 
848, 53 S 537. 

Mo. een ps v. Taylor, 224 Mo. 393, 
123 SW 892. 

Nebr.—Omaha, etc., R. Co. v. Sarpy 
County, 82 Nebr. 140, 117 NW 116. 

N. J.—Passaic River, ete., Land 
Drain. Application, 35 N. J. L. 511. 

{a] Where a party joins in a re- 
monstrance against the establish- 
ment of a drain, it is an appearance 
which waives notice or defects there- 
in. Briar v. Job’s Creek Drain. 
Dist., 185 Ill. 257, 56 NE 1042; Kra~ 
mer v. Fishback, 180 Ind. 178, 102 NE 
831; Pittsburgh, etc., R. Co. v. Mach- 
ler, 158 Ind. 159, 68 NE 210; Steele v. - 
Empsom, 142 Ind. 397, 41 NE 822; 
Fora v. Ford, 110 Ind. 89, 10 NE 648; 
Updegraff v. Palmer, 107 Ind. 181, 6 
NE 353; Sunier v. Miller, 105 Ind. 
333, 4 NE 867; In re Drainage Appli- 
cation, ete., 35 N. J. L. 511. 

{b] Participation in. proceedings. 
—Where the objectors to the organi- 
zation of a drainage district knew of 
the petition for the district and were 
actually in court participating in the 
proceeding, the determination of the 
court will not be disturbed on the 
ground of the insufficiency of the 
publication of notice. State v. Tay- 
lor, 224 Mo. 3938, 123 SW 892. 

{c] Express waiver.—Failure to 
notify an owner of land within the 
district did not invalidate the pro- 
ceeding, where he appeared and ex- 
pressly waived all objections to such 
want of notice. Walker vy. Sunder- 
meyer, (Mo.) 175 SW 185. 

91. Carr v. Boone, 108 Ind. 241, 9 


92. Tennessee Drain. Dist. v. 
Moye, 258 Ill. 296, 101 NE 580. 

938. Gilbert v. Hall, 115 Ind. 549, 
18 NE 28. 

94. Hamilton v. Vermilion Spec. 
Drain., Dist., 146 Ill. A. 84. But see 
Porter v. Durham, 98 N. C. 320, 3 SE 
832 (holding that the mere presence 
of a landowner on the premises with 
the appraisers when they were con- 
ducting an investigation under Bat- 
tle St. c 39, did not dispense with no- 
tice, Such presence being shown only 
from the report of the appraisers). 
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expended in the construction of the drain.®> But it 
has been held that, in the absence of evidence show- 
ing the value of the work or the amount expended, 
such estoppel cannot be claimed.2* A landowner 
who is one of the petitioners for the drain cannot 
set up want of proper notice.? _ 

[§ 76] h. Proof of Service.°* Service of the re- 
quired notice must be shown by competent and suffi- 
cient proof.®® Such proof may be made by affidavit,* 
and in some states failure to furnish the affidavit 
renders all subsequent proceedings void.? In other 
states, however, the statutes do not require the proof 
of proper service of notice to be made by affidavit, 
but permit it to be made by oral testimony as well.® 

[§ 77] i. Second Notice. A second notice is 
sometimes required or authorized where the first 
notice is insufficient, provided there is no unreason- 
able delay and no substantial rights are prejudiced,* 
or where a supplemental petition has been filed,° or 
the original petition amended,® although it has been 

95. Scudder v. Jones, 134 Ind. 547, 
32 NE 221; Peters v. Griffee, 108 Ind. 


121, 8 NE 727. See Rice v. Wellman, 
5VOn eCir: «Ct. 334. 3- Oh: "Cir; Dec. 


drain 
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commissioner’s 
writ of certiorari that he “gave the 
notice required by the statutes to 
the parties interested in said water 


[§§ 75-78 


held in some jurisdictions that an amendment does 
not require notice to parties to the original peti- 
tion.? Where the commissioners, appointed upon 
due notice to determine the necessity for the 
drain, prove disqualified, the court cannot appoint 
others in their places without another notice to land- 
owners. No further notice is required where the 
court sets the commissioners’ report aside for cause 
and orders them to make a second report. Where 
the final hearing is adjourned to enable the engineer 
and viewers to amend their reports to conform to 
the court’s directions, and no additional lands are 
included in the amendment, new notice of hearing is 
not required.t° The issuance of a second notice 
which need not be given will not nullify the original 
notice.1! 

[§ 78] 8. Remonstrances or Objections to Peti- 
tion 1°—a. In General. Landowners made parties to . 
the proceedings are given an opportunity to file or 
present remonstraneces or objections to the petition.1* 
cause for dismissal of drain proceed- 
ings that notice is insufficient, and 


the cause may be continued and prop- 
er notice ordered). 


return to a 


165 (holding that personal knowledge 
of proceedings for the establishment 
of a ditch will not excuse the want 
of service of notice on a contesting 
landowner, where it does not appear 
that the ditch has been completed, or 
that it was located on the land of the 
contestant). 

96. Scudder v. Jones, 134 Ind. 547, 
32 NE 221. 

97. Hackett v. State, 113 Ind. 532, 
15 NE 799; Carr v. Boone, 108 Ind. 
241, 9 NE 110; Carr yv. Boone, (Ind.) 
6 NE 626; Oliver v. Monona County, 
117 Iowa 43, 90 NW .510. 

98. Cross references: 

Burden of proving want of notice see 

supra § 68. 

Dvidence of want of notice see supra 

§ 68. 

Service of process generally see Proc- 

ess [ 32-Cyc 447]. 

Showing in record as to service see 

infra § 121. 

99. Crapo v. Hazelgreen, 93 Fed. 
316; 35 CCA 314; Hoffman. vy. Shell, 
151 Mich. 669, 115 NW 979; Wright 
v. Rowley, 44 Mich. 557, 7 NW 235; 
Peo. v. Ruthruff. 40 Mich. 175; Taylor 
v. Burnap, 39 Mich. 739; Lane v. Bur- 
nap, 39 Mich. 736; Peo. v. Burnap, 38 
Mich. 350; Walker v. Sundermeyer, 
(Mo.) 175 SW 185; State v. Taylor, 
224 Mo. 398, 123 SW 892. See State 
v. Nyssa-Arcadia Drain. Dist., 80 Or. 
524, 157 P 804 (holding that the fact 
that proof of publication was not 
made until six months thereafter will 
not invalidate the district). 

[a] Sufficiency of proof.—(1) An 
order of a probate court reciting the 
issuance of a citation in drainage 

“proceedings and that it appears “by 
affidavit of publication now on file 
with this court that due and legal 
publication of said citation has been 
made as notice to all persons who are 
nonresident owners of lands to be 
affected by such drain,” is sufficient 
to show s2rvice on nonresident own- 
er. Hoffman v. Shell, 151 Mich. 669, 
115 NW 979. (2) A statement in the 
return of a highway commissioner 
on certiorari to review drainage pro- 
ceedings that a form of notice set 
out in the return “is a copy of a no- 
tice served on interested persons,” 
without even suggesting who made 
the service or what means of knowl- 
edge the commissioner possessed on 
the subject, was not sufficient proof 
of service. Taylor v. Burnap, 39 
Mich. 739. (3) A return reciting 
that the notice required by statute 
was given, but not setting forth how 
or in what manner it was given, or 
when it was served, is insufficient. 
Peo. v. Burnap, 38 Mich. 350. (4) A 


course” is not sufficient to sustain 
his proceedings in laying out a ditch. 
Wright y. Rowley, 44 Mich. 557, 7 
NW 235. (5) Service of process can- 
not be shown by an unsworn certifi- 
cate. of an ex-drain commissioner. 
Peo. v. Ruthruff, 40 Mich. 175. 

[b] Proof of publication.—Proof 
that the notice of a petition’ for the 
organization of a drainage district 
was published in a newspaper in the 
county authorizes the court in the 
absence of any evidence on the sub- 
ject to find that the newspaper was 
one of general circulation, as re- 
quired by Rev. St. (1899) § 8281 (St. 
Annot. [1906] p 3918). State v. Tay- 
lor, 224 Mo. 3935, .123 SW 892. 

1. Tennessee Drain. Dist. v. Moye, 
258 Ill. 296, 101 NE 580; Williams v. 
Stevenson, 103 Ind. 243, 2 NE 728; 
Hoffman v. Shell, 151 Mich. 669, 115 
NW 979; Taylor v. Burnap, 39 Mich. 
739; Lane v. Burnap, 39 Mich. 736; 
Walker v. Sundermeyer, (Mo.) 175 
SW 185; State v. Taylor, 224 Mo. 393, 
123 SW 892. 

{a] Sufficiency of affidavit.—A 
verified return showing fees charged 
for posting five notices, without any- 
thing :n the record to show what the 
notices were or where they were 
posted, would not enable the ccurt to 
presume that statutory notices had 
been posted. Walker v. Sundermeyer, 
(Mo.) 175 SW 185. 

[b] Amendment of affidavit or 
certificate.—(1) Where the jurat was 
omitted from the affidavit of service 
of notice, the court had power to 
cause the clerk to supply such omis- 
sion, upon oral proof that such affi- 
davit had been sworn to before him. 
Williams v. Stevenson, 103 Ind. 243, 
2 NE 728. (2) Where the clerk errs 
in certifying the date on which he 
posted the notices of the hearing of 
the petition, he may corfect the cer- 
tificate to make it conform to the 
facts, even if he has the power under 
the statute to make such a certifi- 
cate as would be competent evidence 


of the posting of the _ notices. 
Hepler v. Peo., 226 Ill. 275, 80 NE 
759 


2. Bennett y. Drain Comrs., 56 
Mich. 634, 23 NW 449. 

3. .Hepler v. Peo., 226 Ill. 275, 80 
N#® 759; Carr v. Boone, 108 Ind. 241, 
9 NE 110; Carr v. State, 103 Ind. 548, 
3 NE 375; Meranda v. Spurlin, 100 
Ind. 380; State v. Taylor, 224 Mo. 
393, 1238 SW 982. Contra Scott v. 
Brackett, 89 Ind. 413 (under former 
statute). 

4 Carr v. Boone, 108 Ind. 241, 9 
NE 110. See Wolfe v. Gleason, (Ind.) 
115 NE 322 (holding that it is not 


' supplemental 


Notice of second hearing after re- 
port see infra § 99. 

5. Righter v. Keaton, 170 Ind. 461, 
84 NI. 977; Osborn v. Maxinbuckee 
bake Ice. Co., 154 Ind. 101, 56 NE 


[a] Service on parties to original 
proceeding is required in case of a 
petition. Righter v. 
Keaton, 170 Ind. 461, 84 NE 977. 

{b] Time for service.——The serv- 
ice must be within a _ reasonable 
time, and it cannot be said that the 
reasonable time therefor has elapsed, 
when, fourteen days after the filing 
of the preliminary notice, a remon- 
strance and motion to dismiss is filed, 
so that the court can then order prop- 
er notice to be given to new parties. 
Righter v. Keaton, 170 Ind. 461, 84 
NE 977. 

6. State v. Skagit County Super. 
. 42 Wash, 491, 85 P 264. 

7. Poundstone v. Baldwin, 145 Ind. 

44 NE 191. 

8. See Kinnie v. Bare, 68 Mich. 
36 NW 672. 

9. Chaney v. State, 118 Ind. 494, 
21 NE 45. 

10. State v. Nelson, dee Minn. 265, 
161 NW 714, 163 NW 51 

Li, Barnes Ve i ea Valley 
Constr. Co., 257 Mo. 175,.165 SW 723, 
AnnCas1915C 34. 

12. Hearing on remonstrance see 
infra §§ 109-116. 

Remonstrances to report of com- 
means Or viewers see infra §§ 


13. Ill—Borah Drain. Dist. v. 
pamenbEends, AG elles ooy Oo INTE 


Ind.—Williams v. Osborne, 181 Ind. 
670, 104 NE 27; Shilling v. Varner, 
181 Ind. 381, 103 NE 404; Hauschild 
¥..Roth, 21.849 Ind.) 183, 9104 .NEiei ts: 
Anson v. Thorn, 180 Ind. 695, 103 NE 
800; Rayl v. Kirby, 180 Ind. 553, 102 
NE 136, 103 NE 440; Shields v. Pyles, 
180 Ind. 71, 99 NE 742; Seybold v. 
Rehwald, 177 Ind. 301, 95 NE 235; 
Pittsburgh, etc., AR. Co...v.,. Hodge, 175 
Ind. 669, 94 NE 324; Rankin v. Mc- 
Collister, 175 Ind. 387, 93 NE 209; 
Rinker vy. Hahn, 175 Ind. 88, 92 NE 
729; Thorn y. Silver, 174 Ind. 504, 
89 NE 943, 92 NE 161; Ginn vy. Hin- 
ton, 174 Ind. 296, 91 NIX 1093; Beery 
v. Driver, 167 Ind. 127, 76 NE 967; 
Kemp v. Adams, 164 Ind. 258, 73 NE 
590; Pittsburgh, etc., R. Co. v. Mach- 
ler, 158 Ind. 159, 63 NE 210; Trittipo 
v. Beaver, 155 Ind. 652, 58 NE 1034; 
Earhart v. Farmers’ Creamery, 148 
Ind. 79, 47 NE 226; Rogers v. Venis, 
137 Ind. 221, 36 NE 844; Yancey v. 
Thompson, 130 Ind. 585, 30 NE 630; 
Smith v. Smith, 97 Ind. 273. 


For later cases, ‘developments and ‘changes in the law see cumulative Annotations, same title, page and note number. 


 §§ 78-80] 


Any substantial objection or defect in the proceed- 
ings may be thus presented,!* which affects the re- 
monstrant,® and which is appropriate at the par- 
ticular stage of the proceedings at which made,?* but 
mere irregularities are not a good ground for remon- 
strance.17 Some statutes provide that where a desig- 
nated proportion of the landowners remonstrate 
against the construction of the drain, the petition 
This kind of remonstrance is 
not strictly a pleading,!® and no grounds consti- 
tuting a defense to the petition need be stated.?° It 
has been held, however, that a remonstrance for 
cause, wherein objections to the proceedings must 
be set out, is in the nature of a pleading,” its office 
being to tender some pertinent issue of fact upon 
Objections to the peti- 


shall be dismissed.?§ 


which a trial may be had.?? 


Iowa.—Chicago, ete, R. Co. 
Hamilton County, 162 NW 868. 

Mich.—Flynn Tp. v. Woolman, 133 
Mich. 508, 95 NW 567;° Hackett -v. 
Brown, 128 Mich. 141, 87 NW 102. 


Vv. 


Mo.—In re Mingo Drain. Dist., 267 
Mo. 268, 183 SW 611; Birmingham 
Drain. Dist. v. Wabash R. Co., 178 


SW 898; Birmingham Drain. Dist. v. 
Chicago,: etc., R. Co., 178 SW 897; 
Birmingham Drain. Dist. v. Chicago, 
etc., R. Co., 266 Mo. 60, 178 SW 893; 
Little River Drain. Dist. v. St. Louis, 
etc., R. Co., 236 Mo. 94, 139 SW 330. 
| [a] Written objections not re- 
quired.—Lewis v. Pryor Drain. Dist., 
vlaway 167 NW 94, 

[b] Amendment of objections.— 
Where  nonpetitioning landowners 
had filed objections to the petition 
for formation of a drainage district 
nearly two years before trial, and 
after the issues had been made up a 
change of venue was awarded on 
their application, leave to amend, not 
asked for until petitioners had ob- 
jected to certain testimony as not 
within the issues, was properly re- 
fused, the proposed amendment being 
such as to materially change the is- 
sues, Little River Drain. Dist. v. St. 
Spite etc., R-Co., 236 Mo. 94, 1389 SW 

0. 

14. Williams vy. Osborne, 181 Ind. 
670, 104 Nl@ 27 (question of damages 
to lands not assessed); Shields v. 
Pyles, 180 Ind. 71, 99 NE 742 (num- 
ber of qualified petitioners); Strayer 
vy. Taylor, 163 Ind. 230, 69 NE 145 
(objection to jurisdiction); Trittipo 
v. Beaver, 155 Ind. 652, 58 NE 1034 
(that damages will exceed benefits). 
And see cases supra note 13. 

[a] Objection by plea.— Where 
the want of jurisdiction of the coun- 
ty commissioners to act in the con- 
struction of drains does not appear 
from the face of the petition or from 
the viewers’ report, the question can 
be raised only by plea. Kemp v. 
Adams, 164 Ind. 258, 73 NE 590. 

15 Flynn Tp. v. Woolman, 133 
Mich. 508, 95 NW 567 (township and 
taxpayers not assessed); Hackett v. 
Brown, 128 Mich. 141, 87 NW 102 
(colorable transfer pendente lite); In 


re Minglo Drain. Dist., 267 Mo. 268, 
183 SW 611. 
[a] Tllustration.—Where  objec- 


tions to the organization of a drain- 
age district attack the inclusion of 
hill lands which neither floods nor 
waters cover, such objections are in- 
sufficient where it does not appear 
that the objectors own any of the 
hill land or that the petitioners would 
cease to be a majority of the land- 
owners if the signing owners of hill 
lands were excluded. In re Mingle 
Drain. Dist., 267 Mo. 268, 183 SW 611. 

16. Birmingham Drain. Dist. v. 
Chicago, etc., R. Co., 266 Mo. 60, 178 
SW 898. 

[a] Objections to incorporation of 
district.—The objection that § L. 
(1913) p 237 § 10, is invalid asa dele- 
gation of legislative power to an en- 
gineer in proceedings to establish a 
district, and as authorizing selection 
of supervisors after incorporation, 


DRAINS 


strance, 
waived.*4 


[§ 80] « 


and as exceeding the constitutional 
limitation of indebtedness, cannot be 
raised on objections to the incorpora- 
tion of a drainage district. Birming- 
ham Drain. Dist. v. Wabash R. Co., 
(Mo.) 178 SW $898; Birmingham 
Drain. Dist. v. Chicago, ete., R. Co., 
(Mo.) 178 -SW 897; Birmingham 
Drain, Dist. v.. Chicago, etc., R. Co., 
266 Mo. 60, 178 SW 893. 

17. Rogers v. Vénis, 137 Ind. 221, 
36 NE 841 (failure to indorse date 
for docketing); Smith v. Smith, 97 
Ind. 273 (date for docketing). 

18. Sce statutory provisions; and 
Wilson v.. Tevis, 184 Ind. -712, 
111 NE 181; Starr v. Swain, 182 Ind. 
313, 106 NE 3857; Rayl v. Kirby, 180 
Ind. 553, 102 NE 136: 103 NE 440 (mot 
limited to landowners named in pe- 
tition); Lantz v. Caraway, 180 -Ind. 
484, 103 NE 335, 50 LRANS 32 (re- 
maindermen included); Denham  v. 
Orr, 179 Ind. 519, 101 NE 811 (num- 
ber at time of remonstrance con- 
trols); Rankin-v. McCollister, 175 
Ind. 387, 93 NE 209 (special finding 
construed); Thorn v. Silver, 174 Ind. 
504, 89 NE 948, 92 NE 161 (resident 
owners at time of remonstrance in- 
cluded); Ross v. Hannah, 173 Ind. 
671, 91 NE 232; Kaufman v. Alex- 
ander, 173 Ind. 136, 88 NE 502; Right- 
er v. Keaton, 170 Ind, 461, 84 NE 977; 
Honnold v. Endicott, 170 Ind. 16, 83 
NE 502; Lake County v. Jarnecke, 
164 Ind. 658, 74 NH 520; Hinchman 
v. Wilson, 156 Ind. 476, 60 NE 36; 
Sauntman vy. Maxwell, 154 Ind. 114, 
54 NE 397; Zumbro v. Parnin, 141 
Ind. 430, 40 ‘NE 1085; Yancey v. 
Thompson, 130 Ind. 585, 30 NE 630; 
Bell v. Cox, 122 Ind. 153, 23 NE 705. 
And see Shelton v. White, 163 N. C. 
90, 79 SE 427 (holding that,’ where, 
upon hearing of final report of view- 
ers, under Acts [1909] c 442 § 9, re- 
lating to formation of drainage dis- 
tricts, a majority of landowners and 
owners of three fifths of the land 
within the proposed district object- 
ed, the proceeding should have been 
dismissed, although some of the ob- 
jectors signed the original petition 
for the formation of the district). 

[a] Statute not retroactive.—The 
Drainage Act (1907). § 3, second pro- 
viso (Burns’ St. Annot. [1908] § 6142), 
providing that in proceedings for 
drains pending when the act shall 
take effect, where two-thirds remon- 
strance has not been filed, such re- 
monstrance may be filed to the re- 
port of the drainage commissioners, 
except in cases pending on appeal 
filed under a spec*fied prior act, is 
not retroactive. Thorn v. Silver, 174 
Ind. 504, 89 NE 943, 92 NE 161. 

[b] Nonresidents not to be count- 
ed.—‘“‘It is quite clear that non-resi- 
dent land-owners cannot be computed 
in determining the number necessary 
to secure the dismissal of a petition. 
The statute expressly designates the 
class of land-owners whose remon- 
strance shall prevail against the pe- 
tition, and the express mention of 
one thing implies exclusion of all 
others’=- Bell. vy: Cox, 122 Ind. 153, 
154, 23 NE 705. 


[§ 79] b. Parties. 
strance on general grounds not affecting their inter- 
ests severally.2° Where a person who was not named 
as a landowner in the petition is admitted as a party 
before remonstrance is made, he has a right to join 
with the other parties in a remonstrance against the 
proposed drain,?° provided the time for filing such 
remonstrance has not expired; 77 and such remon- 
strance may likewise be made by a person brought 
in on supplementary petition.?® 
Time of Filing.?° 
the petition must be seasonably made.*° 


[19 C.J.] 653 


tion must be specifically stated,?* and the evidence 
will be confined to the issues tendered by the remon- 
objections 


not specified being deemed 


Parties may join in a remon- 


Remonstrances to 
The stat- 


[c] A township which is not 
named in a petition to establish a 
drain, and which is subject to an 


assessment therefor, payable from 
the township fund, is a “landowner,” 
within the meaning of the provision 
that the’ petition shall be dismissed 
upon the remonstrance of two thirds 
of the landowners. Lantz v. Cara- 
way, 180 Ind. 484, 103 NE 3385, 50 
LRANS 32; Zumbro. v. Parnin, 141 
Ind. 430, 40 NE 1085. 

{d] A county is not a landowner 
by reason of its supervision over 
highways, within the provision of 
the statute requiring the dismissal 
of the petition upon remonstrance of 


two thirds of the “land-owners” af- 
fected. Honnold yv. Endicott, 170 
Ind. 16, 83 NE 502. 

19. Thorn vy. Silver, 174 Ind. 504, 


89 NE 943, 92 NE 161; Sauntman v. 
Maxwell, 154 Ind. 114, 54 NE 397. 

20. Sauntman v. Maxwell, 154 Ind. 
114, 54 NE 397 (holding that several 
remonstrances, stating different 
grounds, signed by different owners, 
may have the grounds stricken out, 
and be joined as one remonstrance, 
without authority from the signers). 

21. Hauschild v. HKoth, 181 Ind. 
183, 104 NE 11; Ford v. Ford, 110 Ind. 
89,-10 NE 648. 

22. Wolf v. Gleason, (Ind.) 115 NE 
322; Lake Agricultural Co. v. Brown, 
(Ind.) 114 NE 755; Stockton v. Ham, 
180 Ind. 628, 102 NE 378, 103 NE 482; 


Ford v. Ford, 110 Ind. 89, 10 NE 
648. 

23. eee v. Palmer, 107 Ind. 
181, 6 NE 3 

24, Pitsbareh, ete a UR (Co. Mtv. 
Machler, 158 Ind. 159, 63 NE 210; 


Updegraff v. Palmer, 107 Ind. 181, 6 
NE 353; Lewis v. Pryor Drain. Dist., 
(Iowa) 167 NW 94; Lyon v. Sac Coun- 
ty, 155 Iowa 367, 136 NW 324; Little 
River Drain. Dist. v. St. Louis, etce., 
R: Co., 236 Mo. 94,°139 SW 3380. 
Evidence cn hearing of remon- 


strance to report see infra §§ 11i- 
Tues 

25. Beery v. Driver, 167 Ind. 127, 
76 NE 967. 

26. Starr v. Swain, 182 Ind. 313, 


106 NE 357 (petition to be made par- 
ties held insufficient); Ross v. Han- 
nah, 173 Ind. 671, 91 NE 232; Keiser 
vy. Mills, 162 Ind. 366, 69 NE 142; 
Zumbro v. Parnin, 141 Ind, 43, 40 NE 
ees Bell v. Cox, 122 Ind. 153, 23 NE 
70 

27. See infra § 80. 

28. Thorn v. Silver, 174 Ind. 504, 

NE 943, 92 NH 161. 

29. Time of withdrawal from re- 
monstrance see infra § 81. 

30. I1]—Peo. v. Crowley, 250 Ill. 
282, 95 NE 192. 

Ind.—Updegraff v. Palmer, 107 Ind. 
181, 6 NE 353. 

Mich.—Hackett v. Brown, 128 Mich. 
141, 87 NW 102. 

Mo.—Birmingham Drain. Dist. v. 
Chicago, etc., R. Co., 266 Mo. 60, 178 
SW 893. 

N. C.—Adams v. Joyner, 147 NIC 
77, 60 SE 725. 

Compare Lewis 
Dist., 


89 


ye Pryor brains 
(Iowa) 167 NW 94 (holding 


654 [19 C.JT.] 


utes sometimes prescribe a stipulated time after the 
filing of the petition for any person named in the 
petition as a landowner to file any demurrer, remon- 
strance, or objection thereto; and all objections not 
made within the statutory period are deemed to be 
A demurrer to a petition for drainage is 
waived by filing a remonstrance before a ruling on 


waived.*t 


the demurrer.®? 


New parties brought in for the first time by the 
report of drainage commissioners may file a remon- 
stranee for cause within a specified time after they 
receive notice of the proceedings,** but they cannot 
file a remonstrance under the statute providing for 
dismissal of the petition on the filing of a remon- 
strance by a specified proportion of the landowners 
where the time for such remonstrance by the orig- 


inal parties has expired,** unless 


their failure to act sooner was not due to lack of 


diligence.*> 


that under the circumstances of the 
case objections were filed. in time 
when fairly presented to‘the board in 
time to guide its action). 

[a] Rule applied.—(1) A claim 
that the work of reclamation will 
prove too costly must, under L. 
(1913) p 253 § 37, be made when the 
plan of reclamation has been adopt- 
ed and the cost and benefits estimat- 
ed. Birmingham Drain, Dist. v. Wa- 
bash R. Co., (Mo.) 178 SW 898; Bir- 
mingham Drain. Dist. v. Chicago, 
etc., R. Co., (Mo.) 178 SW 897; Bir- 
mingham Drain, Dist. v. Chicago, etc., 
R. Co., 266 Mo. 60, 178 SW 893. (2) 
An objection to the organization of 
a drainage district comes too late 
when first made after the work has 
been practically completed, and on 
appeal in quo warranto proceedings 
against the commissioners. Peo. v. 
Crowley, 250 Ill. 282, 95 NE 192. (3) 
Matters constituting estoppel or res 
judicata should be pleaded prior to 
the order appointing commissioners, 
or, at least, before final judgment. 
Adams Vv. Joyner, LAT IND Cail T; «60; 
f¢ 


31. See statutory provisions; and: 
Wilson v. Tevis, 184 Ind. 712, 
111 NE 181 (time not extended by 
amendment); Hardin vy. Cook, 181 
Ind. 698, 105 NE 231 (not available 
on motion in arrest): Seybold v. Reh- 
wald, 177 Ind. 301, 95 NE 235 (objec- 
tion to competency of commission- 
ers); (Pittsburgh, ete, R. Co: «v. 
Hodge, 175 Ind. 669, 94 ‘NE 324; Rin- 
ker v. Hahn, 175 Ind. 88, 92 NE 729; 
Thorn v. Silver, 174 Ind. 504, 89 NE 
943; 92 NE 161; Ginn v. Hinton, 174 
Ind. 296, 91 NE 1093 (statute held 
inapplicable to proceeding and filing 
at hearing held proper); Rinker v. 
Hahn, (Ind.) 91 NE 741; Thorn v. 
Silver, 174 Ind. 504, 89 NE 9438, 92 
NE 161; Ross y. Hannah, 173 Ind. 
671, 91 NE 232; Shaum v. Harring- 
ton, 173 Ind. 610, 91 NE 226; Small v. 
Buchanan, 165 Ind. 549, 76 NE 167; 
Keiser v. Mills, 1v2 Ind. 366, 69 NH 
142; Hinchman vy: Wilson, 156 Ind. 
476, 60 NE 36; Hoefgen v. Harness, 
148 Ind, 224, 47 NE 470; Yancey v. 
Thompson, 130 Ind. 585, 30 NE 630; 
Heick v. Voight, 110 Ind. 279, 11 NE 
306; Smith vy. Smith, 9% Ind. 273; 
Martin County v. Kampert, 129 Minn. 
151, 151 NW 897 (disqualification of 


viewers); State v. Stanton, 235 Mo. 
222, 1388 SW 337. 

32. Earhart v. Farmers’ Cream- 
ery, 148\Ind. 79, 47 NE 226. 


33. Seybold v. Rehwald, 177 Ind. 
301, 95 NE 235; Pittsburgh, etc, R. 
Co. v. Hodge, 175 Ind. 669, 94 NE 

24; Ginn v. Hinton, 174 Ind. 296, 91 
Nie "1093: Small vy. Buchanan, 165 Ind. 
549, 76 NE 167; Keiser v. Mills, 162 
Ind. 366, 69 NE 142; Goodrich v. 
Stangland, 155 Ind. 279, 58 NE 148. 

34. Ross v. Hannah, 173 Ind. 671, 


DEAINS.*~ 


time.®8 


[S7S2irer9, 


they show that 


91 NE 232; Keiser v. Mills, 162 Ind. 
366, 69 NE 142; Yancey v. Thompson, 
130 Ind. 585, 30 NE 630. . 

35. Keiser v. Mills, 162 Ind. 366, 
69 NE 142. 

36. Thorn v. Silver, 174 Ind. 504, 
89 NE 9438, 92 NE.161 (holding, how- 
ever, that denial of a motion by sign- 
ers of a two-thirds remonstrance to 
withdraw, although error, was harm- 
less, the only question involved be- 
ing liability for costs, which could 
be presented by a motion to tax 
costs); Hinchman y, Wilson, 156 Ind. 
476, 60 NE 36; Sauntman vy. Max- 
well, 154 Ind. 114, 54 NE 397. 

37. Hinchman y. Wilson, 156 Ind. 
476, 60 NE 36; Sauntman v. Maxwell, 
154 Ind. 114, 54 NE 397. 

fa] A two-thirds remonstrance of 
landowners, required-for a dismissal 
of the petition, must contain the re- 
quired two thirds at the expiration 
of the time for filing, and the status 
thus fixed will not be affected by sub- 
sequent withdrawals or addition, the 
withdrawals affecting only the ques- 
tion of costs. Thorn y. Silver, 174 
Ind. 504, 89 NE 943, 92 NE 161. 

38. Shaum vy. Harrington, 173 Ind. 
610, 91 NE 226. 

39. Jury in lieu of commissioners 
see infra § 102. 

40. See supra §§ 32-36; and Lingle 
v. Adams, 259 Ill. 522, 102 NE 1010 
(holding that the circuit court, by 
appointing commissioners pursuant 
to a petition to establish a drainage 
district, assumed jurisdiction over 
the lands described therein, and could 
not. refer to the commissioners a 
question of law as to the jurisdiction 
Over a part of the land). 

41. See statutory provisions; and: 

Ark.—Burton v. Chicago Mill, etce., 
Co., 106 Ark. 296, 153 SW 114; Ritter 
v. Poinsett County Drain, Dist. No. 1, 

78 Ark. 580, 94 SW 711 

Tl. —Michigan Cent. Ri Co: 
Spring Creek Drain. Dist., 215 Ill. 501, 
74 NE 696. 

Ind.—Brane v. Kendall, 182 Ind. 
436, 106 NE 690; Collins v. Laybold, 
182 Ind, 126, 104 NE 971; Murray v. 
Gault, 179 Ind. 658, 101 NE 632; State 
v. Wells County,-165 Ind, 709, 74 NE 
995; Whirledge v. Shoup, 165 Ind. 486, 
75 NE.871; State v. Popejoy, 165 Ind. 
177, 74 NE 994, 6 AnnCas 687; Strayer 
v. Taylor, 163 Ind. 230, 69 NE 145; 
Thompson v. Jasper County Bd. of 
Comrs., 148 Ind. 136, 45 NE 519; Moon 
v. Howard County, 97 Ind. 176; High 
v. Big Creek Ditching Assoc., 44 Ind. 


356; Toner v. McCarter, 58 Ind. A. 
682, 108 NE 879. 

Iowa.—Chicago, ete, R. Co. v. 
Hamilton County, 162 NW _ 868; 
Hatcher vy. Green County, 165 Towa 
197, 145 NW 12; Munn vy. Greene 
County, 161 Iowa 26, 141 NW 711; 


Keliey v. Greene County Drain. Dist. 
No. 60, 158 Iowa 735, 1388 NW 841; 


[§ 81] d, “Withdrawal. 
their names from a remonstrance ** but such with- 
drawal cannot be made after the expiration of the 
period fixed by statute for filing the remonstrance, 
no matter how long the delay before the hearing is 
had,®? and the court has no authority to extend the 


[§§ 80-82 


Parties may withdraw 


Appointment of Commissioners or 
Viewers *°—a. In General. Under statutes provid- 
ing for the formation of drainage districts or the 
construction of drains, the application must be re- 
ferred to drain commissioners appointed as hereto- 
fore described,*® or to viewers, appraisers, engineers, 
or special commissioners appointed for that pur- 
pose * to view the lands located within the proposed 
district or to be benefited by the drain, in order to 
determine the necessity of the improvement, the 
character and location of the drains, the benefits and 
damages which will acerue to the landowners, ete., 


Lyon v. Sac County, 155 Jowa 367, 
136. NW 324; Wallis v. Harrison 
County, 152 Iowa 458, 132 NW 850; 


Laurence v. Page County, Low Towa 
182, 131 NW 8; County Drains Nos. 
44, 45 v. Long, 151 Iowa 47, 130 NW 
152; Prichard v. Woodbury County, 
150 Iowa 565, 129 NW 970; Shaw v. 
Nelson,* 150 Towa 559,129) NW. 827; 
In re Hardin County Drain. Dist. No. 
3, 146 Iowa 564, 123 NW 1059; In re 
Nishnabotna River Impr. Dist., 145 
Iowa 130, 123 NW 769; Hartshorn v. 
Wright County Dist. Ct., 142 Iowa 
72, 120 NW 472; Zinser v. County, 137 
Iowa 660, 114 NW 51. 

Ky.—Lancaster v. Leaman, 110 Ky. 
251, 61 SW 281, 22 KyL 1842. 

Mich.—Kinnie y. Bare, 68 Mich. 
625, 36 NW 672; Bennett v. Olney, 
56 Mich. 634, 23 NW 449. 

Minn.—Martin County v. Kampert, 
129 Minn. 151, 151 NW 897. 

Mo.—In re Big Lake Drain. Dist., 
265 Mo. 450, 178 SW 110; State v. 
Wiethaupt, 254 Mo. 319, 162 SW 163; 
Seaman v. Cap-Au-Levee Dist., 219 
Mo. 1, 117 SW 1084; State v. Wilson, 
216 Mo. 215, 115 SW 549. 

Nebr.—Nemaha Valley Drain. Dist. 
v. Marconnit, 90 Nebr. 514, 134 NW 


LRG, 

N. C.—Shelton v. White, 163 N. C. 
90, 79 SH 427; Parker v. Johnson, 163 
Nin Ca i4eat9 SE 430; Porter v. Arm- 
strong, 139 N. C. 179, 51 SE 926. 

Oh.—Wood County v. Ottawa Coun- 
es HiOhy CirwiCts3s635 On. Cir’ Decs 

Okl.—Riley v. Carrico, 27 Okl. 33, 
110 PA7383 

Ss. C.—In re yee Castle Drain. 
Dist, 107 (S. ‘C. 310, 92..SH 1036: 

Wash.—State v. Spokane Super. Ct., 
82 Wash. 497, 144 P 708. 

Wis.—Jacobi v. Kruen, 160 Wis. 
345, 151 NW 793; In re MHoricon 
rieebee Dist., 129 Wis. 42, 108 NW 

Ont.—Healy v. Ross, 32 Ont. L. 184, 
7 OntWN 246 [app allowed on other 
grounds 33 Ont. L. 368, 8 OntWN 134, 
22 DomLR 408] (township engineer) ; 
McClure vy. Brooke Tp., 5 Ont. L. 59, 
1 OntWR 835 (referee); In re Rob- 
ertson, 15 Ont. 423, [app allowed 16 
Ont. A. 214]; Matter of Essex Coun- 
ty2Corpi 423°UC QB. 5235 

[a] Resignation of viewers.—Un- 
der Burns St. Annot. (1901) § 5677, 
relative to drainage proceedings, and 
providing that the board of commis- 
sioners of each county shall appoint 
viewers to represent the county in 
the joint enterprise, viewers appoint- 
ed in any county may resign, and 
have their resignations effectually ac- 
cepted by the board of that county, 
although it is not the county in 
which: the proceeding originates. 
State v. Wells County, 165 Ind. 709, 
74 NE 995; State v. Popejoy, 165 Ind. 
177, 74 NE 994, 6 AnnCas 687. 


—" 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 83-87] 


and make a report or return.*? 


The time for appointment of viewers is sometimes 
prescribed by statute *° but failure to appoint within 
the time so prescribed has been a not to inval- 


idate the proceedings.** 


[§ 83] b. Competency. The viewers or apprais- 
ers must be competent and disinterested persons,*® 
and have the other qualifications prescribed by stat- 


ute.46 


[§ 84] c. Bond and Oath. 


[§ 85] 


42. See infra §§ 86-101. 
43. See statutory provisions; and 
McMillan y. Freeborn County, 93 


Minn. 16, 100 NW 384, 1125. 

{a] Time of taking effect of stat- 
ute.—The selection of drainage dis- 
trict viewers under a statute before 
it takes effect is invalid. Gayman v. 
Mullen, (Okl.) 161 P 1051. 

44. McMillan vy. Freeborn County, 
93 Minn. 16, 100 NW 384, 1125 (stat- 
ute held directory and not manda- 
tory). 

45. Cauldwell v. Curry, 93 Ind. 363; 
High v. Big Creek Ditching Assoc., 
44 Ind. 356; Kellogg v. Price, 42 Ind. 
360; Wallis v. Harrison County, 152 
Iowa 458, 132 NW 850. But see In re 
Cow Castle Drain. Dist., 107 S. C. 310, 
92 SE 1036 (holding that the Drain- 
age Act, providing for the appoint- 
ment of a board of viewers consist- 
ing of an engineer and two freehold- 
ers, does not require the freeholders 
to be disinterested). 

[a] Rule applied.—(1) Where a 
party was appointed to appraise the 
benefits and damages to accrue to 
landowners along the line of a ditch, 
whose sister-in-law, niece, and neph- 
ew owned land along the line, it was 
held that he was not a disinterested 
party and was disqualified from act- 
ing. High v. Big Creek Ditching As- 
soc., 44 Ind. 356. (2) That an engi- 
neer has a preconceived idea in favor 
of a particular project which.he rec- 
ommended does not disqualify him 
from acting. Wallis v. Harrison 
County, 152 Iowa 458, 132 NW 850. 

46. See statutory provisions; and 
Cauldwell v. Curry, 93 Ind. 363; Mar- 
tin County v. Kampert, 129 Minn. 151, 
151 NW 897; Riley v. Carico, 27 Okl. 
33, 110 P 738 (viewers need not be 
selected from regular jury list of 
names). 

[a] Disqualification not jurisdic- 
tionalWhether viewers appointed 
in drainage proceedings are properly 
qualified to act is not a jurisdictional 
question but merely affects the regu- 
larity of the proceedings. Cauldwell 
v. Curry, 93 Ind. 363; Martin County 
v. Kampert, 129 Minn. 15%, 151 NW 
897. 

{[b] Disqualification of one viewer 
does not render the proceedings in- 
valid where the other viewers are 
competent to act. State v. Nelson, 
ee Minn. 265, 161 NW 714, 163 NW 

10. 

[c] Statute providing that court 
shall appoint one commissioner from 
every county where drain is located 
is not applicable where drain, as pe- 
titioned for, is located entirely in 
one county, but is extended by com- 
missioners a short distance into an- 
other. McCleery v. Zintsmaster, 
(Ind.) 114 NE 625. 

Competency of eaate 
,generally see supra § 3 

47. Riley v. Carico, 37 Okl. 33, 110 
P38. 

48. Davis. v. 
CORI) S137 P 1143 

49. Bennett v. Drain Comrs., 

(19 C. J.—42] s 


officers 


County, 
56 


Lincoln 


Viewers may be re- 
quired to give a bond 47 and take an oath of office.*® 
d. Order of Appointment. The order ap- 
pointing commissioners or appraisers should contain 
a description of the lands belonging to the several 
owners respectively,#® name the appointees,°° and 
deseribe or identify the proposed drain.*+ 
order need not affirmatively show that the appointees 


1129. NOW 970; 
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are disinterested freeholders and not of kin to the 


invalid.®4 


statute.®> 


‘survey them.°® 


But the 


Mich. 634, 23 NW 449 (so as to en- 

able the commissioners to ascertain 

the quantity of the several parcels 

belonging to the different owners, and 

failure to do so will render the same 
‘ 


void). 
50. Bench v. Otis, 25 Mich. 29. 
{a] Mistake.—Where, by mistake, 


the court named W R as one of the 
commissioners, although the inten- 
tion had been to appoint R R, who in 
fact served on the commission in the 
place of W R, it was held that all 
proceedings under such order were 
void. Bench v. Otis, 25 Mich. 29. 

51. Willcheck v. Edwards, 42 
Mich. 105, 3 NW 282; Milton v. Wack- 
er, 40 Mich. 229, 

52. Kellogg v. Price, 42 Ind. 360; 
Bench v. Otis, 25 Mich. 29. 

6S. Peo. v. Darst, 265 Ill. 354, 106 
NE 936; Merkle Drain. Dist. v. Hatha- 
way, 260 Ill, 186, 102 NE 1004. 

54. Peo. v. Darst, 265 Ill. 354, 106 
NE 936; Merkle Drain. Dist. v. Hatha- 
way, 260 Ill. 186, 102 NE 1004. 

55. See statutory provisions; and 
Strayer v. Taylor, 163 Ind. 230, 69 NE 
145; Moon v. Howard County, 97 Ind. 
176. And see infra § 87 et seq. 

{a] Employment of surveyor.— 
The viewers appointed under the 
drainage act can only employ a sur- 
veyor under the terms and for the 
purposes specified in the statute, and 
the services he shall perform and 
what compensation he shall receive 
cannot be fixed by the viewers, for 
their authority, granting it to go 
that far, terminates with the appoint- 
ment. Moon vy. Howard County, 97 
Ind. 176. 

56. Del.—Curry v. Jones, 4 Del. 
Ch. 55.9. 

Iowa.—Lyon v. Sac County, 155 
Iowa 367, 136 NW 324; Pritchard v. 
Woodbury County, 150 Iowa 565, 
In re Farley Drain. 

Iowa 476, 123 NW 
241. 


Mich.—Kinnie v. Bare, 68 Mich. 
625, 36 NW 672; Bennett v. Olney, 56 
Mich, 634, 23 NW 449. 

Miss.—Fargason v. Sevier Lake 
Drain. Dist., 106 Miss. 694, 64 S 467; 
Wheeler v. Bogue Phalia Drain. 
Dist., 106 Miss. 619,64 S 375. 

Nebr.—Seng v. Payne, 87 Nebr. 812, 
128 NW 625; Dodge County v. Acom, 
61 Nebr. 276, 85 NW 292. 

N. Y.—Matter of Spring Valley 
Swamp, 66 Misc. 206, 123 NYS 269. 

Oh.—Cattell vy. Putnam, 73 Oh. St. 
147, 76 NE 390; Wood. County v. Ot- 
tawanwCounty,a lj Obie Cir, Cloes6sion 
Oh. Cir. Dec. 593; Caldwell v. Har- 
risont hype 2 Oh weirs Ctl, Oh. 
Cir. Dec. 332. 

Wis.—Chicago, ete., R. Co., v. Lem- 


Dist. No. 7, 144 


onweir River Drain Dist., 135 Wis. 
228, 115 NW 825. 
[a] Tlustrations.—(1) After re- 


ceiving the petition, the first duty of 
the commissioner is personally to 
examine the route of the proposed 
drain, and determine whether it is 
necessary and conducive to the public 
health that the application should be 


parties.°2 The order should fix a day for the hearing 
of the report,®? and if it fails to do so the court loses 
jurisdiction and its order organizing a district is 


[$ 86] 10. Proceedings of Commissioners or 
Viewers—a. In General. The duties of commission- 
ers or viewers are such as are prescribed by the 


[§ 87] b. Viewing Land. In general it is the 
duty of the commissioners, viewers, or engineers to 
go upon the lands to be affected, and examine or 


The examination must be such as 


will enable them to form an intelligent judgment as 
to the benefits or damages which each part will re- 
ceive from the completed work.*? 
however, act jointly in viewing the lands; it will be 


They need not, 


granted; and, if so, he is to cause a 
survey to be made, and, if he finds 
from- such survey the drain to be 
practicable, he is to make his order of 
determination in writing in accord- 
ance therewith, and procure a re- 
lease of the right of way and of 
damages from all those who are will- 
ing voluntarily to give it. Up to this 
point his proceedings are ex parte. 
Kinnie v. Bare, 68 Mich. 625, 36 NW 
672. (2) Under Howell St. Annot. § 
1700, providing that the special com- 
missioners appointed in proceedings 
for the establishment of drains for 
the drainage of swamp lands shall 
view the premises and hear proofs, 
etc., Special commissioners for run- 
ning a drain cannot pass on the ne- 
cessity of taking land for it unless 
while viewing the premises they have 
before them the application for the 
drain, the minutes of the proceed- 
ings of the drain commissioners, in- 
cluding a copy of the application for 
the special commissioners, the cita- 
tion annexed and proof of service 
thereof, and minutes of the survey 
signed by the supervisor. Bennett v. 
Olney, 56 Mich. 634, 23 NW 449. 

{b] Failure personally to exam- 
ine land.—(1) The fact that the com- 
missioners appointed to make the 
examination did not actually visit the 
land as directed, but procured com- 
petent engineers to do so, has been 
held not to vdtiate the proceedings. 
Fargason v. Sevier Lake Drain. Dist., 
106 Miss. 694, 64 S 467. (2) The en- 
gineer’s failure personally to make 
the examination of the district, did 
not constitute a jurisdictional defect, 
the report based upon his assistant’s 
examination containing all the data 
required. Lyon v. Sac County, 155 
Iowa 367, 1836 NW 428. (3) The sur- 
vey was sufficient within the statute 
where the county surveyor gave gen- 
eral directions therefor, went over 
the ground setting stakes, and per- 
sonally assisted in running a part of 
the levels, although some of the work 
of running levels was done by assist- 
ants. Prichard v. Woodbury County, 
150 Iowa 565, 129 NW 970. 

[ce] View by county board.—tIn 
Nebraska where the county board is 
required to find that the improve- 
ment is necessary, on actual view of 
the lands affected, the act of the 
board in adjourning its sitting at the 
courthouse and going in a body to. 
view a proposed ditch, afterward re- 
suming its sitting, is a compliance 
with the statute, and the view made 
will be regarded as the act of the- 
board and not of individuals. Dodge 
County v. Acom, 61 Nebr. 376, 85 NW 
292; 72 Nebr. 71, 100 NW 136. 

57. Swamp Land Dist. No. 307 v. 
Gwynn, 70 Cal. 566, 12 P 462; Peo. v. 
Ahern, 52 Cal. 208; Peo. v. Hagar, 52 
Gals, Lis Peo. v. Coghill; 47, Cal. 3625 
Wheeler v. Bogue Phalia Drain. Dist.,- 
106 Miss. 619, 64 S 375. 

{a] The commissioners need not 
go upon each acre or tract, or even 
upon the separate land of each owner. 


656 (19°C. J-] 


sufficient if they view the land singly.°® 

The statute may 
require’ the commissioners, after making personal 
examination of the lands proposed to be drained, to 
try to obtain a release of the right of way and other 
damages from every person through whose land such 
drain is to pass, and failure to do so is fatal to all 


[§ 88] c¢. Securing Releases. 


subsequent proceedings.°® 


[§ 89] 


steps required to be taken.®+ 


Wheeler vy. Bogue Phalia Drain. Dist., 
106 Miss. 619, 64 S 375. 

Assessment of: 

Benefits see infra §§ 207-2438. 
Damages see infra §§ 196-201. 

58. Swamp Land Dist. No. 307 v. 
Gwynn, 70 Cai. 566, 12 P 462. Contra 
Peo. v. Ahern, 52 ‘Cal. 208; Peo. v, 
Hagar, 52 Gal, 171, 49: Cal,-229;" Peo. 
v, Coghill, 47 Cal. 361 (all under for- 
mer statute). 

59. Kinnie v. Bare, 68 Mich. 625, 
36 NW ‘672; Whisler v. Lenawee 
County Drain Comrs., 40 Mich. 591; 
Dickinson v. Van Wormer, 39 Mich. 
141; Morseman vy. Ionia, 32 Mich. 283; 
Arnold v. Decatur, 29 Mich. 77; Chi- 
cago, etc., R. Co. y. Sanford, 23 Mich. 


418, 
60. In re Penfield, 69 Hun 601, 23 
NYS 944 (although it is irregular 


and of questionable taste to do so in- 
stead of causing it to be done by 
some other person). 


61. In re Penfield, 69 Hun 601, 23 
NYS 944. 
62. Matter of Penfield, 69 Hun 


601, 23 NYS 944. 

63. Remanding or referring hack 
report see infra § 118. 

Remonstrance to report see infra 


§§ 103-108. oe 
64. See statutory ‘provisions; 
and: 


U. S.—Crapo v. Hazelgreen, 93 Fed. 
816, 8b CCA 314: 

Ark.—Arkansas Land Dev. Co. v. 
Bayou de View Drain. Dist. No. 1, 125 
Ark. 388, 189 SW 48; Burton v. Chi- 
cago Mill, ete., Co., 106 Ark. 296, 153 
SW 114; Driver v. Moore, 81 Ark. 
80, 98 SW 1734; Ritter v. Poinsett 
County Drain. Dist. No. 1, 78 Ark. 
580, 94 SW 711; Brown vy. Henderson, 
66 Ark. 302, 50 SW 501. 

Cal.—Spurrier v. Reclamation Dist. 
INO: 17, 172 Cal. T6%,°155. P’ 8405, Recla- 
mation Dist. v. Hershey, 169 Cal. 793, 
-140 P 185. 

Del.—In re Jacobs, 3 Del. 321. 

Tll.— Michigan Cent. R. Co. v. 
Spring Creek Drain. Dist., 215 Ill. 
501, 74 NE 696. 

Ind.—Broerman y. Spilker, 183 Ind. 
88, 108 NE 226; Brane v. Kendall, 182 
Ind. 436, 106 NE 690; Pinney v. Pow- 
ers, 1094 NE 857; Williams v. Dexter, 
175 Ind. 659, 95 NE 113 (recital that 
commissioners followed statute un- 
necessary); Seybold v. Rehwald, 175 
Ind. 301, 95 NE 2385; Whirledge v. 
Shoup, 165 Ind. 486, 75 NE 871; Tur- 
ner v. Lay, 163 Ind. 103, 71 NE 217; 
Keiser v. Mills, 162 Ind. 366, 69 NE 
142; Thompson vy. Jasper County, 148 
Ind. 136, 45 NE 519; West Creek Tp. 
v. Miller, 142 Ind. 210, 41 NE 452; 
Dentor v. Thompson, 136 Ind. 446, 35 
NE 264; Zigler v. Menges, 121 Ind. 99, 
22 NE 782, 16 AmSR 357; Steele v. 
Hannah, 117 Ind. 333, 20 NE 237; Mc- 
Mullen v. State, 105 Ind. 334, 4 NE 
903; Anderson v. Baker, 98 Ind. 587; 
Neff v. Reed, 98 Ind. 341; Indian- 
apolis, ete., Gravel Road Co. v. Chris- 
tian, 93 Ind. 360; Spahr v. Scofield, 66 
Ind. 168;-Tolin v. Jones, 33 Ind. A. 
423, 71 NE 678. 

TIowa.—Schafroth v. Buena Vista 
County, 181 Iowa 1223, 165 NW 341; 
Hall v. Polk, 181 Iowa 828, 165 NW 
119; Chicago, etce., R. Co. v. Hamilton 


d. Misconduct. It has been held that it 
is not misconduct for a commissioner to subpoena 
witnesses,°° or to be guided by the advice of peti- 
_tioner’s counsel merely as to the necessary legal 
Nor will the report 


DRAINS 


statute.®* 


cient.®° 


County, 162 NW 868; Simpson v. 
Kossuth County, 180 Iowa 1330, 162 
NW 824; Hatcher v. Greene County, 
165 lowa 197, 145 NW 12; Elliott v. 
Woodbury County, 162 lowa 473, 143 
NW 826; Munn v. Greene County, 161 
Iowa 26,/ 141 NW 711; Kelley v. 
Greene County Drain, Dist. No. 60, 
158 Iowa 735, 1388 NW 841; Herron v. 
Green County’ Drain. Dist. No. 60, 
138 NW 846; Lyon v. Sac County, 155 
Iowa 367, 1386 NW 324; Laurence v. 
Page County, 151 Iowa .182, 131 NW 
8 (holding that the board of super- 
visors is not bound to establish a 
drainage district until it has an en- 
gineer’s report before it, showing 
that the proposed improvement will 
be effectual for the purpose intended 
and that the cost will not be exces- 
sive); County Drains Nos. 44, 45 v. 
Long, 151 Iowa 47, 130 NW 152; In 
re Nishnabotna River Impr. Dist. No. 
2, 145 Iowa 130. 123 NW 769; Zinser 
v. Buena Vista County, 137 Iowa 


660, 114 NW 51; Mackay vy. Han- 
epe* County, 137 Iowa 88, 114 NW 
5D 2. 

Kan.—Darling v. Buzzi, 92 Kan. 
510, 141 P 249. 

Ky.—Bennett v. Knott, 112 SW 


849. 

Mass.—Smith v. Abbington Sav. 
Bank, 171 Mass, 178, 50 NE 545. 

Mich.—Anketell vy. Hayward, 
Mich. 525, 78 NW 557; Nugent v. 
Erb, 90 Mich. 278, 51 NW 282. 

Minn.—Slingerland v. Conn., 113 
Minn. 214, 129 NW 376. 

Mo.—State v. Wiethaupt, 254 Mo. 
319, 162 SW 163; State v. Wilson, 216 
Mo. 215, 115 SW 549; Nishnabotna 
Drain. Dist. v. Campbell, 154 Mo. 151, 
55 SW 276. 

Nebr.—O’Brien v. Schneider, 88 
Nebr. 479, 129 NW 1002 [writ of er- 
ror dism 229 U. S. 629 mem, 33 SCt 
774 mem, 57 L. ed. 1359 mem]; Dodge 
County v. Acom, 61 Nebr. 376. 

N. Y.—Olmsted v. Dennis, 77 N: Y. 
378; Burk v. Ayers, 19 Hun 17; In re 
Underhill, 6 NYS 716. 

N. C.—Shelton v. White, 163 N. C. 


90, 79 SE 427; Parker v. Johnson, 163° 


N. C. 74, 79 SE 430; Adams v. Joyner, 
AT ONS tCrigs 00 SE Lees Porter ave 
aagastrone. 134 SNS Ce vAaly AG Sky 


N. D.—Hackney vy. Elliott, 23 N. D. 
373, 1387 NW 433. 

Oh.—Wood County vy. Ottawa Coun- 
LY stig ODOM Coben One Cire Dec 
593; Rice v. Wellman, 5 Oh. Cir. Ct. 
334, 3 Oh. Cir. Dec. 165; Caldwell v. 
Harrison Tp., 2 Oh. Cir. Ct. 10, 1 Oh. 
Cire Dee..332: 

Wis.—Chicago, etc., R. Co. v. Lem- 
onweir River Drain. Dist., 135 Wis. 
228, 115 NW 825; Fraser v. Mulaney, 
129 Wis. 377, 109 NW 139; Muskego 
v. Waukesha ‘County Drain. Comrs., 
78 Wis. 40, 47 NW 11. 

Ont.—Re Johnston, 25 Ont. L. 242, 
20 OntWR 747; In re McKenna, 13 
Ont, LL. 471, 48 “OntWwR 78%" In pre 
Dover East Tp. Corp., 5 Ont. 325; 
Thurlow v. Sidney, 1 Ont. 249; Strat- 
ford v. South Hasthope Tp., 2 OntWN 
388, 17 OntWR 830; Matter Bssex 
County (Corp,, 42.-U Cr OO. Bi 523" 

{a] Final report.—Under Burns 
St. Annot. (1901) § 5670, providing 


quired report is jurisdictional.°° 
‘substantial complance with the statute is suff- 
Where the commissioners locate the drain, 
it will be presumed that they passed upon pre-— 
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[§§ 87-90 


and award of commissioners be vitiated by the fact 
that one of the petitioners paid their hotel bill dur- 
ing the hearing.®? 

[§ 90] 11. Report of Commissioners, Viewers, or 
Engineers—a. Necessity and Requisites °*°—(1) In 
General. After viewing the land the commissioners, 
viewers or engineer must make and file a report or 
return in accordance with the requirements of the 
Such statutes are mandatory and the re- 


But a report in 


that whenever a public ditch is es- 
tablished the board of commission- 
ers shall order the viewers to meet at 
a time and place specified and make 
a final report in which they shall 
specify the time in which each share 
or allotment shall be constructed, and 
they shall apportion the costs of the 
location thereof, and the damage, if 
any, the fact that viewers did not 
allot a ditch, but recommended that 
it be let as an entirety, did not dis- 
pense with the necessity for the final 
report...’ + Toliny.. Jones, so. ind. A. 
423, 71 NE 678. 

[b] Part of report cannot be 
stricken when it cannot be separated 
from residue. McCleery vy. Zintsmas- 
ter, (Ind.) 114 NE 625. 

65. Simpson y. Kossuth County, 
180 Iowa 1330, 162 NW 824 (engi- 
neer’s report), 

[a] Necessity for report by engi- 
neer.— Without report and plat of en- 
gineer, found by board of supervisors 
to be disinterested and competent, 
drainage district may not be estab- 
lished, nor improvement ordered; nor 
can drainage improvement be con- 
structed otherwise than as recom- 
mended by engineer. Hall v. Polk, 
181 Iowa 828, 165 NW 119. 

[b] Recording report.—The _ re- 
quirement of the North Dakota stat- 
ute that the return of the drain com- 
missioners shall be recorded by the 
county auditor is not mandatory, and 
failure to record such return is 
a mere irregularity. Hackney v. 
ge Qoeh Ne Degas oye, bo diem NONE 


66. Cal.—Spurrier v. Reclamation 
er IN Oss Lil eka, CAN eel Di ume D On ae 

Ind.—Grimes v. Coe, 102 Ind. 406, 1 
NE 735; Roberts v. Gierss, 101 Ind. 
soe) Meranda v. Spurlin, 100 Ind. 

lowa.—Munn vy. Greene County, 161 
Iowa 26, 141 NW 711; Laurence v. 
Page County, 151 Iowa 182, 131 NW 
8; Bump v. Hardin County, 123 NW 
1065; In re Hardin County Drain. 
a No. 3, 146 Iowa 564, 123 NW 

Kan.—Darling vy. Buzzi, 92 Kan. 
510, 141 P 249. 

Mo.—In re Big Lake Drain. Dist., 
265 Mo. 450, 178 SW 110 (slight 
variations in name of district). 

Nebr.—Nemaha Valley Drain. Dist. 
No. 2 v. Marconnit, 90 Nebr. 514, 134 
NW 177. 

And see infra §§ 91, 94. 

[a] Failure to submit form of con- 
tract with the engineer’s report was 
a minor irregularity, not affecting 
its validity. State v. Nelson, 137 
pen 265, 161 NW 714, 163 NW 
oO ° 

[b] Copy of survey.—Under a 
statute requiring the board of super- 
visors of a newly organized drainage 
district to cause a survey to be made 
of a district immediately after their 
election, it is not necessary that a 
copy of such survey accompany the 
report of the commissioners ap- 
pointed to examine the district to be 
improved. Nishnabotna Drain. Dist. 
Sai ni a a 154 Mo. 151, 55 SW 


For Jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 90-93] 


liminary questions, and their decision thereon need 
not be embodied in their report,®* nor is it neces- 
sary that they should state when or where they 


met.®8 


[§ 91] 


owners. 


the landowners.®® 


jurisdiction.” 


67. Meranda v. Spurlin, 100 Ind. 
380; Anderson .v. Baker, 98 Ind. 
587. 

a Smith v. Smith, 97 Ind. 2738. 


U. S.—Crapo v. Hazelgreen, 93 
Keb * 316, SpLCCA Bis, 

Ark.—Hudson v. Quattlebaum, 132 
Ark. 613, 201 SW 11138; Arkansas 
Land Dev. Co. v. Bayou de View 
Drain:- Dist., 125 Ark. 388, 189 SW 
48; Paschal v. Swepston, 120 Ark. 230, 
179 SW 339. 


Ill—Union Drain. Dist. No. 3 v. 
Uilrich, 273 Ill. 165, 112 NE 456. 
Ind.—Turner v. Lay, 163 Ind. 103, 


71 NE 217; Zigler v. Menges, 121 Ind. 
99, 22 NH 782, 16 AmSR 357; Spahr v. 
Schofield, 66: Ind. 168. 

Ilowa.—Simpson v. Kossuth County, 
180 Iowa 1330, 162 NW 824; Munn v. 
Greene County, 161 Iowa 26, 141 NW 
711; Herron v. Greene County Drain. 
No. 60, 188 NW 846; Kelley v. Greene 
County Drain. Dist. No. 60, 158 Iowa 
735, 188 NW 841; Lyon v. Sac County, 
155 Iowa 367, 186 NW 324; Laurence 
v. Page County, 151 Iowa 182, 131 
NW 8; County Drains Nos. 44, 45 v. 
Long, 151 Iowa 47, 130 NW 152 (con- 
solidation of two projects); Zinser v. 
Buena Vista County, 137 Iowa 660, 
114 NW 51; Mackay v. Hancock Coun- 
ty, 187 Iowa 88, 114 NW 552. 

Kan.—Darling vy. Buzzi, 92 Kan. 
510,141 P 249. 

Mo.—State v. Wilson, 216 Mo, 215, 
115 SW 549. 

Wis.—Chicago, etc., R. Co. v. Lem- 


onweir River Drain. Dist., 135 Wis. 
228, 115 NW 825. 
Ont.—Matter of Essex County 


Corp 423 Ui GC.) QY Bis 523% 

[a] Sufficiency of description.— 
(1) Where the report stated that six 
acres of remonstrant’s land would be 
benefited, without stating what six 
acres would be so benefited, it was 
held that this was not a sufficient 
description to authorize an assess- 
ment. Zigler v. Menges, 121 Ind. 99, 
22 NE 782, 16 AmSR 357. (2) De- 
scription by government subdivisions, 
with the names of the owners, suf- 
ficiently defines the boundaries of the 
district and constitutes a description 
of each tract therein. Laurence v. 
Page County, 151 Iowa 182, 131 NW 
8. (8) The engineer being required 
to return such lands only as will be 
affected and to state how they will 
be affected, it was improper to in- 
elude all lands within the watershed 
to be drained, a survey of each tract 
to be drained and included in the dis- 
trict specially benefited being con- 
templated for the information of the 
board of supervisors. Zinser v. Buena 
Vista County, 137 Iowa 660» 114 NW 
51. (4) A description referring to 
the only plat or map: on file in the 
county and in general use is a suf- 
ficient description. Hudson v. Quat- 
tlebaum, 132 Ark. 613, 201 SW 1113. 
(5) Other illustrations. See cases 
supra this note. 

[ob] Showing levels and eleva- 
tions.—(1) Under some statutes, the 
report should give the elevations, if 


(2) Description of Lands and Land- 
The report must contain a sufficient de- 
seription of the location and’ characteristics of the 
lands affected by the proposed improvement, or in- 
cluded in the district, together with the names of 
Substantial compliance with the 
statutory requirements is sufficient.’° 
ularities, or immaterial defects will not defeat the 
It is not. necessary, however, to re- 
port as to lands not affected by the proposed drains, 
although such lands were mentioned in the peti- 
tion;*? and it is not essential that the commission- 
ers should make a finding to the effect that the 
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report.”® 


Mere irreg- 


[§ 93] 


any, of the lands, ponds, lakes, or de- 
pressions in the proposed district. 
Munn v. Greene County, 161 Iowa 26, 
141 NW 711; Laurence v. Page Coun- 
ty, 151 Iowa 182, 131 NW 8 (return 
held sufficient); In re Nishnabotna 
Impr. Dist. No. 2, 146 Iowa 130, 123 
NW 769. (2) The omission from 
such report of three “little dips” 
covering together only an acre or two 
is not a material defect requiring the 
rejection of the report. Munn _ v. 
Greene County, 161 Iowa 26, 141 NW 
711. (3) Under Code Suppl. (1907) 
§ 1989a2, the preliminary report of 
the engineer need not show the levels 
or elevations of each tract embraced 
by the district, nor how it will be 
affected by the improvement. Lyon 
Me Sac County, 155 lowa 367, 1836 NW 
24, 

{c] Ditch crossing railroad right 
of way.—Where a ditch crosses a 
railroad right of way, the drainage 
commissioners, under Burns St. 
Annot, (1901) § 5624, must name-’such 
right of way and the railroad owning 
it, and if such requirement is not 
complied with the report is invalid. 


nee Vo-bay; 2637 Ind...103;.71 ONE 
217. 
{d] The filing of a map by the en- 


gineer in addition to a report will be 
treated as surplusage, and any vari- 
ance between published notice and 
description in map is immaterial. 
Arkansas Land Dey. Co. v. Bayou de 
View Drain. Dist. No. 1, 125 Ark. 388, 
189 SW 48. 

{e] Additicnal lands already em- 
braced in legally organized drainage 
district need not be described in re- 
port, under Illinois statute, although 
they would be benefited by improve- 
ment. Union Drain. Dist. No. 3 v. 
Ullrich, 273 Ill. 165, 112 NE 456. 

70. Darling v. Buzzi, 92 Kan. 510, 
141 P 249. 

71. Herron -v. Greene County 
Drain. Dist. No. 60, (lowa) 138 NW 
846; Kelley v. Greene County Drain. 
Dist. No. 60, 158 Iowa 735, 138 NW 
841; Munn v. Greene County, 145 
Iowa 26, 141 NW 711; State v. Wil- 
son, 216 Mo. 215, 115 SW 549. 

72. Smith v. Smith, 97 Ind. 273. 

73. Keiser v. Mills, 162 Ind. 366, 69 
NE 142; Dakota County v. Cheney, 22 
Nebr. 437, 35 NW 211. 

74. Ark.—Ritter v. Poinsett Coun- 
ty Drain. Dist. No. 1, 78 Ark. 580, 94 
SW 711. 

Cal.—Meyer v. Reclamation Dist., 
172 Cal. 104, 155 P 635; Reclamation 
EH v. Hershey, 169 Cal. 793, 148 P 
185. 

Ill.—Burroughs y. Donner, 282 Ill. 
299, 118 NW 400. 

Ind.—Broerman v. Spilker, 183 Ind. 
88, 108 NE 226; Goodrich v. Stang- 
land, 155 Ind. 279, 58 NE 148; West 
Creek Tp. v. Miller, 142 Ind. 210, 41 
NE 452. 

Towa.—Simpson v. Kossuth County, 
180 Iowa 13850, 162 NW 824; Herron 
v. Greene County Drain. Dist. No. 60, 
138 NW 846; Kelley v. Greene Coun- 
ty Drain. Dist. No. 60, 158 Iowa 735, 
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petitioners are owners of lands to be affected, if 
such fact can be gathered from the petition and 
other proceedings.”* 

(3) Description and Location of Drain. 
The report should locate the proposed drain, set- 
ting forth its width, depth, length, commencement, 
and termination.‘* 
be no material variance between the petition and the 
A plat showing the location may be filed 
as part of the report, 
Under some statutes a finding “that the proposed 
route is the best route is jurisdictional.’7 

(4) Public Necessity. The commission- 
ers or viewers must find that the proposed drain 
is necessary and conducive to the public health, 
convenience, or welfare, and that it will be of pub- 
le utility,7® and any other fact which the statute 


In these respects there should 


although not required.’® 


138 NW 841;-Bump v. Hardin County, 
123 NW 1065; In re Hardin County 
Drain. Dist. No. 3, 146 Iowa 564, 123 
NW 1059; In re Nishnabotna River 
Impr. Dist. No. 2, 145 Iowa 130, 123 
NW ‘169. 

Mich.—Anketell v. Hayward, 119 
Mich. 525, 78 NW 557; Nugent v. Erb, 
90 Mich. 278, 51 NW 282. 

Minn.—Slingerland v. Conn, 113 
Minn, 214, 129 NW 376. 

Mo.—State v. Wiethaupt, 254 Mo. 
319, 162 SW 1638. 

Nebr.—Dodge County v. Acom, 61 
Nebr. 376, 85 NW 292. 

N. C.—Adams v. Joyner, 147 N. C. 
I, COR SHAT SO. 

Ont.—In re Dover East Tp. \Corp., 
5 Ont.325, 

fa] A description in technical 
words and recognized signs and ab- 
breviations, so that any competent 
civil engineer or surveyor can ac- 
curately locate it, is sufficient and it 
need not be couched in such language 
that every layman may trace it upon 
the ground. Slingerland v. Conn, 113 
Minn. 214, 129 NW 376. 

{[b] Effect of omissions, — The 
failure of viewers in their report to 
make any showing as to flood gates, 
waterways, farms or crossings, 
bridges and dimensions, or the num- 
ber of feet ot the proposed ditch 
through each tract of land, does not 
avoid the whole proceeding. Ritter 
v, Poinsett County Drain. Dist. No. 1, 
78 Ark. 580, 94 SW 711. 

[ec] Failure to give the width of a 
drain at the top and slopes of the 
sides is immaterial where the amount 
of necessary excavation is specified 
and sufficient data is given to enable 
the engineer to ascertain the width 
of the top and slopes of the sides. 
Meyer v. Reclamation Dist., 172 Cal. 
104,.155 P 635. 

[d] Construction of report.—An 
order of determination of a drain 
commissioner containing “a descrip- 
tion of the line of the drain,” as re- 
quired by the Michigan statute, must 
be treated as designating the center 
line of the strip intended to be ap- 
propriated. Anketell v. Hayward, 119 
Mich. 525, 78 NW 557. 

75. Goodrich vy. Stangland, 155 
Ind. 279, 58 NE 148 (inclusion of 


branch drains not expressly peti- 
tioned for not material); State v. 
Wiethaupt, 254 Mo. 319, 162 SW 163 
(variance in location held material). 
{a] Authorizing contractor to 
vary from specificatious.—The report 
of drainage commissioners should not 
allow the contractor the right to vary 
from the _ specifications contained 
therein by increasing the size of tho 
drain, changing the slope of its sides, 


ete. Broerman v. Spilker, 183 Ind. 
88, 108 NE 226. 

76. State v. Wiethaupt, 254 Mo. 
319, 162 SW 168. 

77. Dodge County v. Acom, 61 


Nebr. 376, 85 NW 292; State v. Col- 
fax County, 51 Nebr. 28,70 NW 500. 

78. Ark.—Brown v. Henderson, 66 
Ark.. 302, 59 SW 501. 
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requires.”® 


need not be set out.®! 
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fits.64 

report is adverse to the establishment of the 
diteh.*® 

both direct and incidental.*® 


Ind.—Grimes v. Coe, 102 Ind. 406, 
1 NE 735; Indianapolis, ete., Gravel 
Road Co. v. Ci:ristian, 93> Ind: 360; 
Bate v. Sheets, 64 Ind. 209; Tillman 
v. Kircher, 64 Ind. 104. 

Kan.—Darling v. Buzzi, 92 Kan. 
510, 141 P 249. 

Mich.—Swan Creek Tp. v. Brown, 
130 Mich. 382, 90 NW 38; Brady v. 
Hayward, 114 Mich. 326, 72 NW 233; 
Parker v. Lincoln, 114 Mich. 306, 72 
NW 173. 

Nebr.—O’Brien v. Schneider, 88 
Nebr. 479, 129 NW 1002 [writ of error 
dism 229 U. S. 629 mem, 33 SCt 774 
mem, 57 L. ed. 1358 mem]; Seng v. 
Payne, 87 Nebr. 812, 128 NW 625; 
Dodge County v. Acom, 61 Nebr. 376, 
85 NW 292. 

N. Y.—Burk y. Ayers, 19 Hun 17. 

N. C.—Shelton v. White, 163 N. C. 
90, 79 SE 427; Parker v. Johnson, 163 
N. C. 74, 79 SE 430; Porter v. Arm- 
strong, 134 N. C. 447, 46 SE 997. 

Oh.—Rice v. Wellman, 5 Oh. Cir. 
Ct. 334, 3 Oh. Cir. Dec. 165; Caldwell 
Vewtiarrisons Tp:;.2 Oh’ Crew Cth 10je4 
Oh. Cir. Dec. 332. 

[a] Under the Ohio statute there 
must be a specific finding that the 
proposed drain is necessary, in ad- 
dition to a finding that it will be 
conducive to the public health, con- 
venience, or general welfare. Rice 
v. Wellman, 5 Oh. Cir. Ct. 334, 3 Oh. 
Cir. Dec. 165; Caldwell v. Harrison 
Mpveze@Oh, Cir vCtr0,) 1-OhwCirs Dec, 
332. 

Conclusiveness of finding see infra 
§ 100. 

79. See statutory provisions. 

[a] In New York the determina- 
tion of the commissioners must show 
that the proposed drain is necessary 
to drain the lands of the petitioners, 
and. not merely lands in general. 
Burk v. Ayers, 19 Hun 17. 

80. Parker v. Lincoln, 114 Mich. 
306, 72 NW 173 (construing Pub. Acts 
[1885] No. 227 c 3 § 12 so provid- 
ing). 

81. Grimes v. Coe, 102 Ind. 406, 
1 NE 735. 

82. Parker v. Lincoln, 114 Mich. 
306, 72 NW 173; Kress v. Hammond, 
92 Mich. 372, 52 NW 728 (mew jury). 

83. Time of making: estimate see 
infra § 96. 

84. See statutory provisions; and: 

Cal.—Spurrier v. Reclamation Dist. 
No. 17, 172 Cal. 157, 155 P 840; Recla- 
mation Dist. v. Hershey, 169 Cal. 
793, 148° P 185. 

Ill.— Kickapoo Drain. Dist. v. Jack- 
son, 255 Ill. 504, 99 NE 596 (holding 
that the estimate of cost should be 
itemized); Michigan Cent. R. Co. v. 
Spring Creek Drain. Dist., 215 Ill. 501, 
74 NE 696 

Ind.—Murray v. Gault, 179 Ind. 658, 
101 NE 632; Denton v. Thompson, 136 
Ind. 446, 35 NE 264; Grimes v. Coe, 
102 Ind. 406, 1 NE 735; Roberts v. 
Gierss, 101 Ind. 408; Neff v. Reed, 98 
Ind. 341. 

Iowa.—Hatcher v. Greene County, 
165 Iowa 197, 145 NW 12; Munn v. 
Greene County, 161 Iowa 26, 141 NW 


711; Laurence v. Page County, 151 
Iowa 182, 131 NW 8; In re Nishna- 


botna River Impr. Dist. 


Now 2, 145 


Upon a finding that the drain is un- 
necessary, the proceedings may be dismissed.®° The 
evidence upon which the conclusion of fact is based 
Where the commissioners 
fail to agree, new commissioners may be appoint- 


(5) Estimated Cost.®° 
statutes the commissioners are required to find and 
report the estimated expense of the proposed drain 
and whether it will be less than the supposed bene- 
Such estimate is not necessary where the 


The estimate should include all expenses, 
Trifling discrepan- 
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Under some 


fied,®* 


Iowa 130, 123 NW 769. 

Mo.—State v. Wilson, 216 Mo. 215, 
115 SW 549. 

N. Y.—Olmsted v. Dennis, 77 N. Y. 
378. 

Wis.—Chicago, ete., R. Co. v. Lem- 
onweir River Drain. Dist., 135 Wis. 
228, 115 NW 825; Fraser v. Mulany, 


LAM Was.) 377, 109" NNW 139% In: re 
Horicon Drain. Dist., 129 Wis. 42, 
108 NW 198. 


Ont.—In re’ Dover East Tp. Corp., 5 
Ont. 325. 

And see Adams v. Joyner, 147 N. C. 
77, 60 SE 725 (holding that the com- 
missioners are not required to state 
the amount to be paid by each of the 
landowners but only to report what 
proportion is to be paid by each). 

[a] Damage to lands.—(1) A com- 
missioners’ report stating separately 
the amount of damages each tract cf 
land in the district would sustain was 
in complianee with ‘the statute re- 
quiring a statement of the aggregate 
amount of injuries that all the land 
affected would sustain. State v. Wil- 
son, 216 Mo: 215; 145. SW 549s) @) 
That none of the lands described in 
the petition would be injured by the 
proposed improvement, is not con- 
clusive on the question of damages, 
although no objection was made to 
the report and it was approved by 
the court. Michigan Cent. R. Co. 
v. Spring Creek Drain. Dist., 215 Ill. 
501, 74 NE 696. | 

{b] The report should specify the 
proportion of the costs where the 
drain connects two municipalities. 
ee re Dover Hast Tp. Corp., 5 Ont. 
325. c 

85. Blemel vy. Shattuck, 133 Ind. 
498, 33 NE 277. 


86. Grimes v. Coe, 102 Ind. 406, 
1 NEY 735. 
{a] Construction of report. — 


Where the report finds that the bene- 
fits of a drain are equal to the costs 
of construction, it will be construed 
as referring to the entire cost, in- 
cluding expenses of officers in charge. 
Denton v. Thompson, 136 Ind. 446, 
35 NE 264. 

[b] Incidental expenses need not 
be segregated in the report. Spur- 
rier v. Reclamation Dist., 172 Cal. 
US Tb Se P 840) 

{c] The cost of a right of way for 
canals and a pumping plant need 
not be included in estimate. Meyer 
v. Reclamation Dist., 172 Cal.. 104, 
155 BS635: 

87. Grimes v. Coe, 102 Ind. 406, 
TNE 735; 

88. Hatcher v. Greene County, 165 
Iowa 197, 145 NW 12; Laurence v. 
Page County, 151 Iowa 182, 131 NW 
8 


89. Munn v. Greene County, 161 
Iowa 26, 141 NW ‘711; In re Nishna- 
botna River Impr. Dist. No. 2, 145 
Iowa 130, 123 NW 769. 

90. Lake Agricultural Co. v. 
Brown, (Ind.) 114 NE 755; Brane vy. 
Kendall, 182 Ind. 436, 106 NE 690. 

91. Blemel v. Shattuck, 133 Ind. 
498, 33 NE 277. 

92. Dismissal for failure to file in 
time see infra § 116. 

Remanding report filed before com- 


[§ 96] b. Time of Filing.®? 
be presented at the time fixed by statute or order 
of court,®* unless the time has been extended by an 
order of court,®* which may be obtained upon the 
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cies,87 or the mere omission of some items of cost,** 
are not usually deemed jurisdictional defects, but 
such omissions may be of such a nature as to de- 
feat the proceedings.*® 

(6) Signature and Verification. A re- 
port made on reference to a county surveyor has 
been held not void because signed by his deputy.°° 
Where the report is adverse to the establishment 
of the drain petitioned for, it need not be veri- 


The report must. 


pletion see infra § 118. 


Report of reviewers see infra § 
101. 
93. Ark.—Driver v. Moore, 81 Ark. 


80, 98 SW 734. 

Del.—In re Warrington, 21 Del. 448, 
64 A 251 (holding that the statute 
does not require the report of ditch 
commissioners to be filed on the first 
day of the term of court). 

1ll.—Peo. v. Darst, 265 Ill. 354, 106 
NE 936; Merkle Drain. Dist. v. Hath- 
away, 260 Ill. 186, 102 NE 1004. 

Ind.—McCleery v. Zintsmaster, 114 
NE 625; Kramer v. Fishback, 180 Ind. 
178, 102 NE 831; Bondurant v. Armey, 
152 Ind. 244, 53 NE ‘169; Bohr v. 
Neuenschwander, 120 Ind. 449, 22 NE 
416; Blake v. Quivey, 113 Ind. 124, 
14 NE 916; Claybaugh v. Baltimore, 
ete., R. Co., 108 Ind. 262, 9 NE 100; 
McMullen v. State, 105 Ind. 334, 4 
NE 9038; Munson v. Blake, 101 Ind. 
78. 

Iowa.—Bump v. Hardin County, 123 
NW 1065; In re Hardin County Drain. 
Dist. No. 3, 146 Iowa 564, 123 NW 
1059 (action by county board be- 
fore filing of engineer’s report held 
valid); In re Farley Drain. Dist. No. 
7, 144 Iowa 476, 123 NW 241. 

N. D.—Hackney v. Elliott, 23 N. D. 
373, 187 NW 433 (must make return 
prior to letting contract); Edwards . 
v. Cass County, 23 N. D. 555, 137 NW 
580 (failure to file duplicate report 
with auditor held not jurisdictional 
defect). 

Ont.—In re McKenna, 13 Ont. L. 
471, 8 OntWR 713. 

{a] Statute not mandatory.—The 
provision that viewers shall “file 
their report with the clerk at least 
two weeks before the next regular 
meeting of the county court” after 
their appointment is not mandatory.’ 
es v. Moore, 81 Ark. 80, 98 SW 
734. 

tb] Collateral attack.—Failure to 
report in time, although available on 
appeal, is an irregularity which can- 
not be taken advantage of on collat- 
eral attack. McMullen v. State, 105 
Ind. 334, 4 NE 903. 

[c] Delivery of copy of petition 
and order fixing time.—The failure 
of the clerk to deliver to the com- 
missioners, aS provided by statute, a 
copy of the petition and order fixing 
the time at which they would re- 
port, does not vitiate the report. 
Bohr v. Neuenschwander, 120 Ind. 
449, 22 NE 416. 

94. Driver v. Moore, 81 Ark. 80, 98 
SW 734; Bird’s Drain. Dist. v. Cairo, 
ete.“ RivCom 252 <0. 57, LOOmMNEY T4Is 
Kramer v. Fishback, 180 Ind. 178, 102 
NE 831; Sarber, v. Rankin, 154 Ind. 
236, 56 NE 225; Bondurant v. Armey, 
152 Ind. 244, 53 NE 169; Bohr v. Neu- 
enschwander, 120 Ind. 449, 22 NE 416 
(where, before the day fixed, the time 
for holding the term of court was 
changed, and no term was to be held 
until after the time had passed); 
Blake v. Quivey, 113 Ind. 124, 14 NE 
916; Claybaugh vy. Baltimore, ete., R. 
Co., 108 Ind. 262, 9 NE 100; Lipes 
v. Hand, 104. Ind. 503, 1 NE 871, 4 
NE 160; Munson v. Blake, 101 Ind. 
78; Higbee v. Peed, 98 Ind. 420. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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motion of any of the parties interested.°° Where 
the statute requires the commissioners to make a 
detailed statement of the costs, expenses, damages, 
and compensations of the drain, this statement is 
to be of the entire expense, and should not be made 
until the entire work is completed or practically 
SO 

[§ 97] c. Amended or Supplemental Report. 
The report of the commissioners, viewers, or engi- 
neers may be amended,®” even after the report has 
been ‘confirmed and the work of construction be- 
gun.°® And under some statutes it is expressly pro- 
vided that the commissioners may present a supple- 
mental report where it is necessary.°® 

[§ 98] d. Drains Extending through Several 
Counties: Where a ditch is to be constructed in 
two or more counties and a certain number of view- 
ers are appointed from each county to act jointly, 
a report in. favor of the ditch may be made by a 
majority of the viewers.2 But where the viewers 
are equally divided on the question, their report will 
be treated as a report against the construction of 
the drain.® ; 

[§ 99] e. Notice of Filing and MHearing.* 
Some statutes require notice to be given to land- 
owners of the filing of the commissioners’ report 
and of the time of hearing objections to it. Other 
statutes require such notice to be given only to own- 
ers of lands named in the report, but not named in 
the original petition; and a landowner who has 
notice of the filing of the petition need not be given 
further notice.6 Notice of the hearing of objec- 
tions to the report may be waived." 

[§ 100] f. Conclusiveness of Report.* Under 
some statutes, the findings of viewers or commis- 
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sioners as to the necessity of a drain,® and the prac- 
ticability of the plan for its construction, inelud- 
ing the question whether it is more comprehensive, 
or whether it embraces and affects more land than 
is necessary in order to accomplish the drainage of 
the petitioners’ lands in the cheapest and best man- 
ner,’® are conclusive and not subject to review. In 
other jurisdictions the report is held to be merely 
advisory and not binding on the court.14 

Modification by court. Under some statutes the 
court has power to modify the report of the com-. 
mittee on the proposed drain.’ 

[§ 101] g. Report by Reviewers. Some stat- 
utes provide that, upon remonstrance to the report 
of viewers, the court may appoint reviewers who 
shall make a new report.t? A report by a majority 
of the reviewers is valid.1# A finding by the review- 
ers against the petitioners for the drain is con- 
elusive.1® 

[§ 102] 12. Jury in Lieu of Commissioners. 
In several states a jury may be summoned to pass 
upon the question of the necessity of a proposed 
ditch and to assess damages and benefits subject to 
the statutory regulations.1® <A finding by the jury 
as to the necessity of the proposed drain is con- 
clusive and cannot be reviewed by the courts.1? 
Where the jury are discharged because of failure 
to agree, a new jury may be impaneled for the trial 
of the issues presented by the remonstrance.1® The 
proceedings are void where the venire for the jury 
fails to give the dimensions of the proposed drain 
or to identify its course with some precision.!® 

[§ 103] 18. Remonstrance to Report 2°—a. In 
General. Upon the filing of the report the statutes 
provide opportunity for a remonstrance by the own- 


95. Bohr vy. Neuenschwander, 120 
Ind. 449, 22 NE 416. 

96. Olmsted v. Dennis, 77 N. Y. 
378. 

97. Del.—lIn re Jacobs, 3 Del. 321. 

Ind.—Seybold v. Rehwald, 177 Ind. 
301, 95 NE 235; Rogers v. Venis, 137 
Ind, 221, 36 NE 841; Steele v. Hanna, 
117 Ind. 333, 20 NE 213. 

lowa.—Simpson vy. Kossuth Coun- 
ty, 180 Iowa 1330, 162 NW 824; Shaw 
v. Nelson, 150 Iowa 559, 129 NW 827. 

Minn.—State v. Nelson, 137 Minn. 
265, 161 NW 714, 163 NW 510 (hear- 
ing adjourned to permit amendment). 

N. Y.—In re Underhill, 6 NYS 716. 

“Wis.—Chandos’ App., 138 Wis. 621, 
120 NW 523. 

New notice after amended or sup- 
plemental report see supra § . 

Referring back report for amend- 
ment see infra § 118. 

98. Steele v. Hanna, 117 Ind. 333, 
20 NE 237; In re Underhill, 6 NYS 
716. But see Priest v. Flos Tp., 1 
Ont. L. 78, 21 CanlTOccNotes 113 
(holding that, after the engineer’s 
report has been adopted, the council 
cannot change or amend it). 

{a] New and corrected map.— 
Where the map filed by the commis- 
sioners called for open ditches, and 
afterward a portion of them were 
made of tile and covered, the irregu- 
larity was cured by the filing of a 
new and corrected map, by order of 
the court, under its power to fermit 
amendments in furtherance of jus- 
i In re Underhill, 6 NYS 716. 
Chandos’ App., 138 Wis. 621, 
120 NW 523; Muskego v. Drainage 
Com. 78 Wis. 40, 47 NW 11. 

1. Jurisdiction of proceedings see 
supra § 52. 


2. Whirledge v. Shoup, 165 Ind. 
486, 75 NE 871. 
3. Whirledge v. Shoup, 165 Ind. 


446, 75 NE 871. 

4. Notice of proceedings generally 
see supra §$ 68-77. / 

5. Spring Creek Drain. Dist. v. 
Joliet Highways Comrs., 238 Ill. 521, 


87 NE 394; Heinz v. Buckham, 104 


-Minn. 389, 116 NW 736; State v. Ar- 


cadia Timber Co., (Mo.) 178 SW 93 

(misnomer held a fatal defect); Park- 

ville Drain. Dist. v. Bett HEngineer- 

ing, 6tel,. Cos165: ON 9C43757/80 VSE 

897 (publication excused in county 

where there was no newspaper). 

6. Righter v. Keaton, 170 Ind. 461, 
84 NE 977; Pleasant Civil Tp. v. 
Cook, 160 Ind. 533, 67 NE 262. 

7. ‘Parkville Drain. Dist. v. Brett 
Engineering, etc, Co., 165 N. C. 87, 
80 SE 897. 

; Pe Report of reviewers see infra 
Review on appeal see infra § 124. 
9. Oathout v. Seabrooke, 159 Ind. 

529, 65 NE 521; Swan Creek Tp. v. 

Brown, 130 Mich. 382, 90 NW 38. 

10. Thompon v. Ryan, 183 Ind. 
232, 108 NE 98; Boerman v. Spilker, 
183 Ind. 88; 108 NE 226; Wilson v. 
Talley, 144 Ind. 74, 42 NE 362, 1009; 
Bonfoy v. Goar, 140 Ind. 292, 39 NE 
56; Chandler v. Beal, 132 Ind. 596, 
32 NE 597;-Sample v. Carroll, 132 
Ind. 496, 32 NE 220; Zigler v. Menges, 
121 Ind. 99, 22.NE 782, 16 AmSR 357; 
Heick v. Voight, 110 Ind. 279, 11 NE 
306; Meranda v. Spurlin, 100 Ind. 380; 
Anderson v. Baker, 98 Ind. 587; Neff 
v. Reed, 98 Ind. 341; Meyer v. Plot- 
ner (Ind. A.) 112 NE 901; Oliver v. 
Monona County, 117 Iowa 43, 90 NW 
510; Smith v. Carlow, 114 Mich. 67, 
72 NW 22; Norfolk Southern R. Co. 
v. Ely, 101 N. C. 8, 7 SE 476. But see 
Burroughs v. Conner, 282-Ill. 299, 118 
NE 400 (holding that landowners had 
a right to show that the plan of 
drainage recommended by the com- 
missioners was not feasible and 
should not be approved). 

11. Burroughs v. Donner, 282 Ill. 
299, 118 NE 400; Fountain Creek 
Drain. Dist. No. 1 v. Smith, 265 I11. 
138, 106 NE 494; Sny Island Levee 
Drain. Dist. v. Shaw, 252 Ill. 142, 96 
NE. 984. 

12. Wood County v. Ottawa Coun- 
tye ide Oh Cit -Ctys63). 7 LOh <Cir, 


Dec. 593; Fulton County v. Lucas 
County, 12 Oh. Cir. Ct. 563, 5 Oh. Cir. 
Dec. 500. 

13. Brown vy. Henderson, 66 Ark. 
302, 50 SW 501; Strayer v. Taylor, 
163 Ind. 230, 69 NE 145; Oathout v. 
Seabrooke, 159 Ind. 529, 65 NE 521; 
Inwood v. Smith, 156 Ind. 687, 60 NE 
703; Steele v. Empsom, 142 Ind. 397, 
41 NE 822; Schonbackler v. Hayden, 
(Ky.) 124 SW 349; Bennett v. Knott, 
(Ky.) 112.SW 849; Lancaster v. Lea- 
man, 110 Ky. 251, 61 SW 281, 22 KyL 
1842; Lancaster v. Leaman, 107 Ky. 
35, 52 SW 963, 21 KyL 617 (report 
recommending® changes held not an 
adverse report). 

14. Bennett v. Knott, (Ky.) 112 
Sw 849 (under statute). 

15. Brown v. Henderson, 66 Ark. 
302, 50 SW 501; Oathout v. Sea- 
brooke, 159 Ind. 529, 65 NE 521. 

16. Swan Creek Tp. v. Brown, 130: 
Mich. 382, 90 NW 38; Kress v. Ham- 
mond, 92 Mich. 372, 52 NW 728; Nu- 
gent v. Erb, 90 Mich. 278, 51 NW 
282; Clark v. Drainage Comrs., 50 
Mich. 618, 16 NW 167 (objection that 
juror was not freeholder may be 
waived); Chapman v. Clark, 49 Mich. 
305, 183 NW 601; Mabee v. Drainage 
Comrs., 45 Mich. 568, 8 NW 578; Mil- 
ton v. Wacker, 40 Mich. 229; Kroop 
v. Forman, 31 Mich. 144; Collins v. 
Haughton, 26 N. C. 420. 

Jury on trial de novo on appeal 
see infra §$ 137-143. 

17. Swan Creek Tp. v. Brown, 130 
Mich. 382, 90 NW 388; Palmer v. Wil- 
lett, 105 Mich. 86, 62 NW 1027. 

18. Kress v. Hammond, 92 Mich. 
372,52) NIW ‘728. 

19. Nugent v. Erb, 90 Mich. 278. 
51 NW 282; Chapman v. Clark, 49 
Mich. 305, 13 NW 601; Milton v. 
Wacker, 40 Mich. 229; Kroop v. For- 
man, 31 Mich. 144. 

20. Remonstrance: 

As waiver of notice see supra § 74. 

By parties first brought in by report 
see supra § 80. 

To petition see supra §§ 78-81. 
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ers of lands affected by the proposed improve- 
ment,?+ and even if no remonstrance is filed, or if 
the remonstrance is overruled, the drain need not 
necessarily be established.?? Objections to the re- 
port as not within the authority of the commission- 
ers should be taken by a remonstrance and not by 
motion to strike.?* 

[§ 104] b. Form and Requisites. The remon- 
strance should state the particulars in which the re- 
port is not according to law,?+ and while the strict 
. rules of pleading are not enforced,*> the statement 
should be sufficiently specific and certain to present 
an issue for trial; vague general objections are in- 
sufficient.2° It must be duly verified by the affi- 
davit of one of the remonstrants, or by an agent or 
other person having authority to do so, and until 
it is so verified it cannot be regarded as a statutory 
remonstrance.2?7 A remonstrance duly filed may be 
amended 2® even after the time for filing has ex- 
pired,?® but where the remonstrance lacks an essen- 
tial statutory element an amendment cannot be al- 
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oC" ae: 


[§§ 103-107 


The objection must not be too broad; if so, it may 
be overruled.** ; 

Bond for costs. Some statutes require the remon- 
strance to be accompanied by a bond for costs.®? 

[§ 105] c. Time of Filing.**? The statutes des- 
ignate the period after the filing of the commission- 
ers’ report during which remonstrances against such 
report may be filed, and after the lapse of such 
period it is too late for any interested party to re- 
monstrate against the report.** The court has no 
power to extend the time.** } 

[§ 106] d. Withdrawal. A party to a remon- 
strance may withdraw therefrom,®® but such action 
on his part will not defeat the remonstrance, as to 
the other parties thereto.*7 An agreement between 
the petitioners and a remonstrator, in consideration 
of the withdrawal of the remonstrance, that a 
private ditch in operation upon a part of remon- 
strator’s lands shall not be entered or affected be- 
tween certain dates, is valid in the absence of any 
mistake or fraud.*® 


lowed after the expiration of the time for filing.®° 


21. See statutory provisions; and: 

Ill—Peo. v. Bug River Special 
Drain. Dist., 189 Ill. 55, 59 NH, 605. 

Ind.— Vandalia R. Co. v. Mizer, 184 
Ind. 680, 112 NE 522; Katterhenry v. 
Arensman, 183 Ind. 347, 108 NE 101; 
Anson v. Thorn, 180 Ind. 695, 103 
NE 800; Wiley v. Peckinpaugh, 178 
Ind. 618, 99 NE 807; Seybold v. Reh- 
wald, 177 Ind. 301, 95 NE 235 (objec- 
tion to competency of commissioners 
not authorized); Thorn v. Silver, 174 
Ind. 504.89 NE. 943, 92 NE 161; 
Smith v. Biesiada, 174 Ind. 134, 90 
NE 1009; Northern Indiana Land Co. 
v. Tyler, 170:Ind. 468, 84 NE 828; 
Stevens v. Templeton, 170 Ind. 248, 84 
NE 148; Clarkson v. Wood, 168 Ind. 
682, 81. NE. 572; Hart v. Scott, 168 
Ind. 530, 81 NE 481; Whirledge v. 
Shoup, 165 Ind. 486, 75 NE 871; Ma- 
keever v. Martindale, 156 Ind. 655, 60 
NE 341; Hinchman v. Wilson, 156 
Ind. 476, 60 NE 36; Hoefgen v. Har- 
ness, 148 Ind. 224, 47 NE 470; EHar- 
hart v. Farmers’ Creamery, 148 Ind. 
79, 47 NE 226; Steele v. Empsom, 
142 Ind. 397, 41 NE 822; West Creek 
Tp. v. Miller, 142 Ind. 210, 41 NE 
452; Sample v. Carroll, 132 Ind. 496, 
32 NE 220; Hudson v. Bunch, 116 Ind. 
63, 18 NE 390; Gilbert v. Hall, 115 
Ind. 549, 18 NE 28; Goodwine v. Leak, 
114 Ind. 499, 16 NE 816; Blake v. 
Quivey, 113 Ind. 124, 14*NE 916; Mor- 
gan Civil Tp. v. Hunt, 104 Ind. 590, 
4 NE 299: Crume v. Wilson, 104 Ind. 
583, 4 NE 169; Reasoner v. Creek, 
101 Ind. 482; Munson v. Blake, 101 
Ind. 78; Meranda v. Spurlin, 100 Ind. 
380; Anderson v. Baker, 98 Ind. 587; 
Higbee v. Peed, 98 Ind. 420; Neff v. 
Reed, 98 Ind. 341; Smith v. Smith, 
97%. Ind.’ 273;. Hays v. Tippy, 91 Ind. 
102; Tolin v. Jones, 33 Ind. A. 423, 71 
NE 678. 

Ky.—Bennett v. Knott, 112 SW 849; 
Lancaster v. Leaman, 110 Ky. 251, 61 
SW 281, 22 KyL 1842. 

Mich.—Wright v. Rowley, 44 Mich. 
Boilie 1 INOW pase: 

Mo.—Nishnabotna Drain. Dist. v. 
Campbell, 154 Mo. 151, 55 SW 276. 

Nebr.—Gutschow v. Washington 
County, 74 Nebr. 794, 105 NW 548, 107 
NW 127. 

Wis.—Chicago, ete., R. Co. v. Lem- 
onweir River Drain. Dist., 135 Wis. 
228, 115 NW 825. 

[a] Joinder of parties.—(1) All 
landowners remonstrating against 
the establishment of a drain on the 
ground stated in Burns St. Annot. 
(1914) § 6143 cl 8, that it will not be 
practicable to accomplish the pro- 
posed drainage without expense ex- 
ceeding the benefits, should join. Kat- 
terhenry v. Arensman. 183 Ind. 347, 
108 NE 101. (2) But the cause of re- 


[§ 107] e. 


monstrance in cl 5, that the land of 
remonstrant, will not be benefited to 
the extent of the assessment, must 
be severally pleaded by those remon- 
strating on that ground. Katter- 
henry v. Arensman, supra. 

22. Haines v. Trueblood, (Ind. A.) 
TUSSINEE 383: 

23. McCleery v. 
(Ind.) 114 NE 625. 

24 Northern Indiana Land Co. v. 
Tyler, 170 Ind. 468, 84 NB 828; Ste- 
vens v. Templeton, 170 Ind. 248, 84 
NE 148; Sample v. Carroll, 132 Ind. 
496, 32 NE 220; Hudson v. Bunch, 116 
Ind. 63, 18 NE 390; Meranda v. Spur- 
lin, 100 Ind. 380; Anderson v. Baker, 
98 Ind. 587; Higbee v. Peed, 98 Ind. 
420; Smith v. Smith, 97 Ind. 273. 

25. Stevens v. Templeton, 170 Ind. 
248, 84 NE 148. 

26. Northern Indiana Land Co. v. 
Tyler, 170 Ind. 468, 84 NE 828; Sam- 
ple v. Carroll, 132 Ind. 496, 32 NE 
220; Hudson v. Bunch, 116 Ind. 63, 18 
NE 390; Meranda v. Spurlin, 100 Ind. 


Zintsmaster, 


380; Anderson v. Baker, 98 Ind. 587; ! 
Higbee v. Peed, 98 Ind. 420; Smith v. } 


Smith, 97 Ind. 273. 

27. Morgan Civil Tp. v. Hunt, 104 
Ind. 590, 4 NE 299; Munson v. Blake, 
as Ind. 78; Hays v. Tippy, 91 Ind. 
102. 

Clarkson vy. Wood, 168 Ind. 
582, 81 NE 572. 


28. 
Remonstrance to amended report 
see infra § 107. 


29. Clarkson v. Wood, 168 Ind. 
582, 81 NE 572. 
30. Morgan Civil Tp. v. Hunt, 104 


Ind. 590, 4 NE 299. 

[1] A remonstrance which is not 
verified cannot be amended as to the 
verification after the expiration of 
ten days. Morgan Civil Tp. v. Hunt, 
104 Ind. 590, 4 NE 299. 

31. McCleery Ve Zintsmaster, 
(Ind.) 114 NE 625 (motion to strike 
both petition and report). 

32. Makeever v. Martindale, 156 
Ind. 655, 60 NE 341 (holding that 
failure to file such bond with\the re- 
monstrance is sufficient ground to 
authorize the dismissal of the re- 
monstrance). ? 

33. Time for amendment of re- 
monstrance see supra § 104 notes 29, 
30. ; 

Waiver of delay in filing report 
see infra § 108. 

84. See statutory provisions; and: 
Wiley v. Peckinpaugh, 178 Ind. 618, 
99 NE 807; Smith v. Biesiada, 174 
Ind. 134, 90 NE 1009; Shaum v. Har- 
rington, PtS.Inds” 610/9"9k wNE 226: 
Clarkson v. Wood, 168 Ind. 582, 81 NE 
572; Gilbert v. Hall, 115 Ind. 5497 18 
NE 28; Goodwine v. Leak, 114 Ind. 
499, 16 NE 816; Morgan Civil Tp. v. 


Remonstrance to New or Additional 


Hunt, 104 Ind.'590, 4 NE 299; Crume 
v. Wilson, 104 Ind. 583, 4 NE 169; 
Munson vy. Blake, 101 Ind. 78; Hays 
v. Tippy, 91 Ind. 102; Tolin v. Jones, 
33 Ind. A. 423, 71 NE 678; Nishna- 
botna Drain. Dist. v. Campbell, 154 
Mo. 515) 55- sS'We” 2176: But see 
Boyles v. Hoch, (Ind.) 115-NE 52 
(holding that under the drainage 
statute of 1914 the filing of a re- 
monstrance was sufficient, although 
not actually presented to the county 
commissioners within the time al- 
lowed by the statute). 

[a] Sickness no excuse.—One who 
was prevented by sickness from fil- 
ing a remonstrance within the statu- 
tory time is not entitled to relief, as 
the provision of the code whereby 
the court may, in its discretion, al- 
low a party to file his pleadings after 
the time limited therefor is not ap- 


al Hays v. Tippy, 91 Ind. 
[b] Where report is delayed.— 


The time allowed by*statute for fil- 
ing remonstrances to the commis- 
sioners’ report commences to run 
from the time the report is filed, and 
where the report is not filed at the 
time fixed, and a remonstrance is 
offered within the statutory period 
after the report is actually filed, the 
court should permit it to be filed. 
Munson v. Blake, 101 Ind. 78. 

[c] Where land is partially de- 
scribed.—The provision of the In- 
diana drainage law requiring the re- 
monstrance to be filed within ten 
days after the filing of the final re- 
port of the commissioners does not 
apply to cases where all the owner’s 
land so affected is not described in 
the petition; but these cases are gov- 
erned by section 3 of the act which 
leaves the entire case open until 
the notice there specified has been 
given, and it is error to admit a re- 
monstrance as to land not described, 
and strike it out as to land described. 
Goodwine v. Leak, 114 Ind. 499, 16 
NE 816. 

{d] Presentation to court.—Under 
the Indiana statute it has been held 
that the remonstrance must not only 
be filed in the clerk’s office, but pre- 
sented to the court within the pre- 
seribed time, provided such presen- 
tation is not prevented by adjourn- 
ment of court or other circumstance 
beyond remonstrant’s control. Gil- 
cee v.-Hall, 115 Ind. 549, 18 NE 

8. 

35. Shaum v. Harrington, 173 Ind. 
610, 91 NE 226. 

36. Munson vy, Blake, 101 Ind. 78. 

37. Munson v. Blake, 101 Ind. 78. 

38; Tolin v. Jones, 33 Ind. A. 423, 
71 NE 678. 


For later cases, developments and changes 


in the law see cumulative Annotations, same title, page and note number. 


§§ 107-111] 
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Report. Where the statute provides thaf, upon the | lature has power to provide, and in some states has 


fiing of a remonstrance, the court may ’ for cause 
shown direct the commissioners to amend their re- 
port or to bring in a new report, it is. necessary 
‘for the remonstrant to file an additional remon- 
strance to the amended or new report.*® 

A cause of remonstrance 
against the report of the commissioners may be 
So where the commissioners fail to file 
their report at the time fixed, the motion to reject 
the report should be made at the earliest oppor- 
tunity, and a party waives this irregularity by re- 
monstrating or asking leave to remonstrate against 


[§ 108] f. Waiver, 


waived.° 


the report on its merits.*? 


[§ 109] 14. Hearing **?—a. In General. The 
statutes of the various states provide for a hearing 
on the report of the drainage commissioners or 
viewers, or at some stage of the proceedings, and 
regulate the procedure on such hearing.** The legis- 


39. Wiley v. Peckinpaugh, 178 Ind. 
618, 99 NE 807; West Creek Tp. v. 
Miller, 142 Ind. "210, 41 NE 452 (the 
original remonstrance not being ap- 
plicable to the new report). 

{a] Excuse for failure to refile 
remonstrance.—Where parties were 
in court for all purposes of the case, 
it was no excuse for their failure to 
refile their remonstrance against a 
new report of the drainage commis- 
sioners that they had no knowledge 
or notice of its filing. West Creek 
Tp. v. Miller, 142 Ind. 210, 41 NE 
452. 

[b] ‘Who may remonstrate.—(1) 
Parties who did not remonstrate 
against the first report may not re- 
monstrate against a new report con- 
taining no new matter affecting their 
rights. Wiley v. Peckinpaugh, 178 
Ind. 618, 99 NE 807. (2) Parties 
whose lands are for the first time as- 
sessed\ in the new report. may re- 
monstrate against it. Wiley v. Peck- 
inpaugh, supra. 

40. Anson v. Thorn, 180 Ind. 695, 
103 NE 800 (by failure to remon- 
strate for such cause); Hoefgen_ v. 
Harness, 148 Ind. 224, 47 NE 470; 
Bennett v. Knott, (Ky.) 112 SW _ 849 
(by proceeding with trial on merits); 
Gutschow v. Washington County, 74 
Nebr. 794, 105 NW 548, 107 NW 127 
(by filing claim for damages). 

41. Northern Indiana Land Co. v. 
Tyler, 170 Ind. 468, 84 NE 828; Blake 
v. Quivey, 113 Ind. 124, i4. NE 
916 


42. In proceedings: 

For alteration of district see supra 
§ 127. 

For assessment see infra § 229. 
43. See statutory provisions; and: 
Tll.—Mack v. Polecat Drain. Dist., 

126 Ill. 56, 14 NE €91. 

Ind.—Starr v. Swain, 182 Ind. 313, 
106 NE .357; Shields v. Pyles, 180 
Ind. 71, £9 NE 742; Zehner v. Milner, 
172 Ind. 493, 87 NE 209, 24 LRANS 
883; Strayer v. Taylor, 163 Ind. 230, 
69 NE 145; Sarber v. Rankin, 154 
Ind. 236, 56 NE 225; Valparaiso v. 
Parker, 148 Ind. 379, 47 NE 330; 
Baltimore, ete., R. Co. v. Ketring, 
122 Ind. 5, 23 NE 527; Lipes v. Hand, 
104 Ind. 508, 1 NE 871, 4 NE 160; 
Neff v. Reed, 98 Ind. 341; Toner v. 
McCarter, 58 Ind. A. 682,.108 NE 879. 

Iowa.—Temple v. Hamilton Coun- 
ty, 134 Iowa 706, 112 NW 174; In re 
Bradley, 108 Iowa 476, 79 NW 280. 

Ky.—Bennett v. Knott, 112 SW 849; 
Lancaster v. Leaman, 110 Ky. 251, 61 


SW 281, 22 KyL 1842. 
Mich. 
45 Mich. 568, 8 NW 578. 
Minn. 139 Minn. 


$13, 166 NW 339; Heinz v. Buckham, 
104 Minn. 389, 116 NW 736 (objec- 
tions at second hearing); State v. 
TIsanti County, 98 Minn. 89, 107 NW 
730. 

Miss.—Camp Creek Comrs. v. John- 
ston, 111 Miss. 205, 71 S 320. 


some statubess® 


strance. 


[§ 111] « 


N. Y.—Matter 
Swamp, 66 Misc. 206, 123 NYS 269 
(opportunity to be heard and to sub- 
mit proofs). 

N. D.—Alstad v. Sim, 15 N. D. 629, 
109 NW 66. 

Oh.—Portage County v. Gates, 83 
Oh. St. 19, 98 NE 255; Thomas v. 
Clark County, 5 OhS&CP 510; 5 Oh 
NP 453; Lucag County y. Fulton 
ay 3, OhS&CP. 1595.2. OHNE 


Or.—State v. Myssa-Arcadia Drain. 
Dist., 80 Or. 524, 157 P 804 (order 
fixing day and hour of hearing). 

Ss. D.—In re Yankton-Clay County 
Drain. Ditch, 31 S. D. 496, 141 NW 
393, 30 S. D. 79, 1837 NW 608. 

Wash.—State v. Skagit County, 42 
Wash. 491, 85 P 264. 

Wis.—In re Horicon Drain. Dist., 
129 Wis. 42, 108 NW 198; Stone v. 
Little Yellow Drain. Dist., 118 Wis. 
388, 95 NW 405. 

3 opitisragl UNIO v. Sidney, 1. Ont. 
49. 

[a] Hearing’ before engineer not 
required.—Code Stuppl. (1913) tit 10 
e 2a, as to establishment of drainage 
districts, is not invalid because not 
providing for hearing before engi- 
neer rather than board of supervi- 
sors. Chicago, ete, R. Co. v. Hamil- 
ton County, (Iowa) 162 NW 868. 

{b] Continuance of hearing. — 
While supervisors have power to con- 
tinue hearing it is not mandatory. 
Camp Creek Drain. Comrs. v. John- 
ston, 111 Miss. 205, 71 S 320. 

[ec] In North Carolina the hear- 
ing on exceptions to the report of 
commissioners is had before the clerk 
of the superior court, subject to re- 
view by the court. Shelton v. White, 
163 N. C. 90, 79 SE 427; Parker v. 
Johnson, 163 N..C. 74, 79. SEH 4303 
Porter v. Armstrong, 134 N. C. 447, 
46 SE 997; Worthington v. Coward, 
114 N. C.. 289, 19 ‘SE 154. 

{[d] In Ontario, on appeal from the 
report of a surveyor in drainage 
proceedings, arbitrators are appoint- 
ed, and their award must specify the 
lands which, in the opinion of the 
arbitrators, are benefited by the im- 
provement, and charge upon such 
lands their just proportion of the 
cost of the work. Thurlow v. Sid- 
ney, 1 Ont, 249. 

Continuance of hearing for amend- 
ment of report see supra § 97. 

44. Baltimore, etc., R. Co. v. Ket- 
ring, 122 Ind. 5, 23 NE 527; Lipes v. 
Hand, 104 Ind. 503, 1 NE 871. 4 NE 
160; Neff v. Reed, 98 Ina. 341; Indian- 
apolis, etc., Gravel Road Co. v. Chris- 
tian, 93 Ind. 360; Anderson v. Cald- 
well, 91 Ind. 451, 46 AmR 613. 

[a] Consent to trial by jury.—Al- 
though a trial by jury is not author- 
ized by statute, yet if no objection 
is made by either party to the sub- 
mission of the issues to a jury, the 
irregularity is waived. Neff v. Reed, 
98 Ind. 341. 


of Spring Valley | 


provided, for the trial of the issues arising on ob- 
jections to the report, by the court instead of a 
jury,** although a trial by jury is provided for by 


In some jurisdictions the statute 


provides for the trial: of the issues by the court, 
either with or without a jury.*¢ 
missioners may hear parties and witnesses who ap- 
pear before them without administering an oath.*? 

[§ 110] b. Striking Out 


The county com- 


Causes in Remon- 


It is proper to strike from a remonstrance 
to the commissioners’ report matters that are not 
statutory causes for remonstrance.*® 

Evidence #°—(1) Burden of Proof. 
The burden of proof on a hearing to confirm the 
report of commissioners or viewers is governed by 
the rules of evidence in civil actions generally.5° 
Where a remonstrance has been filed controverting 
material allegations of the petition, the burden of 


45. Bennett v. Knott, (Ky.) 112 
Sw 849 (utility of the drain a ques- 
tion for the jury); Thomas v. Clark 
County, 5 OhS&CP 510, 5 OhNP 453. 
See Mabee v. Drainage Comrs., 45 
Mich. 568, 8 NW 578 (holding that 
objections to calling a jury.in ditch 
proceedings are rendered immaterial 
by the abandonment of the purpose 
to extend the ditch across the lands ° 
of those who refuse to release dam- 
ages). J 

46. Stone v. Little Yellow Drain. 
Dist., 118 Wis. 388, 95 NW 405. 

47. State v. Truax, 139 Minn. 318, 
166 NW 339. 

[a] Reason for rule.—‘“The func- 
tions of the county board in a ditch 
proceeding are primarily legislative 
and only quasi judicial. The county 
board is not a court. Its proceedings 


are not proceedings in court. They 
are necessarily informal. The mem- 
bers are uSually not lawyers. They 


are not governed by legal rules of 
evidence. The witnesses are usually 
for the most part officials, such as 
engineers and viewers, or parties .o 
the proceeding. Parties appear usu- 
ally without attorneys. Their con- 
tribution to the proceeding will, in 
practice, be found to be partly argu- 
ment and partly statement of fact. 
Unless there is some requirement in, 
the statute to that effect, we think 
county boards are not required to put 
under oath those who appear before 
them.” State v. Truax, 139 Minn. 
313, 315, 166 NW 39. 

48. Hauschild v. Roth, 181 Ind. 
183, 104 NE 11 (harmless error); 
Hardin vy. Cook, 181 Ind. 698, 101 NE 
221; Rogers v. Venis,.137 Ind. 221, 
36 NE 841; Anderson v. Baker, 98 


And. 587; Higbee v. Peed, 98 Ind. 420 


(harmless error); Smith v. Smith, 97 
Ind. 273. But see Hart v. Scott, 168 
Ind. 530, 81 NE 481 (holding that, 
where a remonstrance is so irrele- 
vant that it is manifest that it could 
not be amended so as to make the 
facts therein stated in any wise ger- 
mane to the controversy, it may be 
rejected on motion; but otherwise the 
party objecting should either de- 
mur or offer his objection upon the 
hearing or by motion by new trial). 
fa] MNiustration.—A cause of re- 
monstrance stating that the commis- 
sioners did not locate the drain upon 
the most practicable route, or which 
contradicted the commissioners’ re- 
port by stating that they did not 
view the land therein described, was 
properly stricken out. Higbee v. 
Peed, 98 Ind. 420. 
49. In proceedings: 
To enjoin or set aside assessments 
see infra §§ 264-265. 
To revise or confirm assessments see 
infra § 252. 

On trial de novo on appeal see 
infra § 140. 
50. See 
Cyc 9261. 
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proof is upon the petitioner;®+ but where the only 
issue presented by the remonstrance is as to the 
amount of the remonstrant’s assessment, the bur- 
den of proof is on the remonstrant,°? and where, 
after remonstrance against the viewers’ report as 
to the proposed route of the drain, reviewers are 
appointed, who determine that the drain shall be 
located over the lands of one of the petitioners in 
accordance with the contention of the remonstrator, 
the latter has the burden of proving that the lands 
of such petitioner will be benefited thereby.°* The 
burden of showing that a remonstrance for dis- 
missal ®4 is signed by the requisite number of land- 
owners is on the remonstrators.®® / 

[§ 112] (2) Admissibility. Upon the hearing 
the remonstrator’s proof must be restricted to the 
issues raised by his. remonstrance.®® Subject to 
such restriction, and the rules of evidence applica- 
ble to civil actions generally,®*” any evidence relevant 
to the issues so raised is admissible.®® 

Report of commissioners. Under some statutes 
the commissioners’ report is admissible as prima 
facie evidence of the facts therein stated.6® But 
in the absence of statute it has been held that such 
report is not competent evidence, since it embodies 
merely the conclusions of the commissioners.® 

Former assessment or proceedings. Under a 
statute providing that under certain circumstances 


51. Katterhenry v. Arensman, 183 59. Lake 


DRAINS 
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. parties shall not be assessed the second time for the 
drainage of the same lands, evidence is admissible 
that remonstrants have already been assessed for 
the construction of the same ditch or one on the 
same line, with the same beginning and terminus 
as the one proposed to be established,®* and the 
papers and proceedings in the establishment of an 
old ditch, along the line of which a new ditch is 
to be constructed, are admissible to show the char- 
acter of the old ditch, for the purpose of deter- 
mining whether the new one is necessary and prac- 
ticable.®? 

[§ 113] (3) Weight and Sufficiency.°? On 
the hearing of objections to the establishment of 
a drain or drainage district, the evidence relating 
to the jurisdiction of the county board,** the neces- 
sity and utility’ of the improvement,® petitioners’ 
ownership of the land,®** the adequacy of the drain 
and suitability of location and plan of drainage 
adopted,®” the benefits °° or damages ®° to lands af- 
fected, and other essential matters,’° must be suffi- 
cient, as determined by the rules relating to the 
weight and sufficiency of evidence in eivil actions 
generally,’! to sustain the contentions of the parties 
upon whom the burden of proof rests. 

[§ 114] d. Findings. Upon the hearing the 


Agricultural 


court or county board must try the issues involved 
and make findings thereon,’? determining, among 


Co. v.|NW 68. See Stevens v. Templeton, 


Ind. 347, 108 NE 101 (to show that 
the total benefits will equal or ex- 
ceed the cost cf construction); Neff 
v. Reed, 98 Ind. 341 (and he is en- 
titled to open and close). But see 
Hall v. Polk, 181 Iowa 828, 165 NW 


119; Mapel vy. Calhoun County, 179 
Iowa 981, 162 NW 198 (both hold- 


ing that persons objecting to the es- 
tablishment of a drainage district 
have the burden of showing that it 
was improperly established); State v. 
Buckham, 108 Minn. 8, 121 NW 217 
(holding that, where owners with- 
in an established drainage _ dis- 
trict object that lands outside the 
district in which they have no inter- 
est are not drained, the burden does 
not rest on petitioners for the drain 
‘to show that these lands could not 
be drained while leaving certain 
meandered lakes unaffected). 

52. Wilson v. Talley, 144 Ind. 74, 
42 NE 362, 1009; Rogers v. Venis, 
137 Ind. 221, 86 NE 841; Conwell v. 
Tate, 107 Ind. 171, 8 NE 36. 

53. Lancaster v. Leaman, 110 Ky. 
251, 61 SW 281, 22 KyL 1842 (hold- 


ing that in such case remonstrator 
was entitled to the concluding argu- 
ment). ; 

54. See supra § 78. 

55. Rankin v. McCollister, 175 
Ind. 38% 93 NE 209. 

56. Shilling v. Varner, 181 Ind. 
381, 103 NE 404; Anson v. Thorn, 


180 Ind. 695, 103 NE 800; Updegraff 
v. Palmer, 107 Ind» 181, 6 NE 353; 
Higbee v. Peed, 98 Ind. 420; Carter 
v. Griffith, 179 Ky. 164, 200 SW 369. 

57. See Evidence [16 Cyc 821]. 

58. Burroughs v. Donner, 282 Ill. 
299, 118 NE 400; Katterhenry v. Ar- 
ensman, 183 Ind. 347, 108 NE 101; 
Hardin v. Cook, 181 Ind. 698, 105 NE 
231; Shilling v. Varner, 181 Ind. 381, 
103 NE 404; Sharp v. Eaton, 175 
Ind. 441, 94 NE 753; Drebert v. Trier, 
106 Ind. 510, 7 NE 223; Meranda v. 
Spurlin, 100 Ind. 380; Laurence v. 
Page County, 151 Iowa 182, 131 NW 
8; Carter v. Griffiths, 179 Ky. 164, 200 
SW 369. 

[2a] Proof before county court 
that petitioners are landowners need 
not be by affidavit, but may be made 
jin open court. Stokes v. Bay Bot- 
toms Drain. Dist., 278 Ill. 390, 116 NE 
109. 


_ 
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Brown, (Ind.) 114 NE 755; McCleery 
v. Zintsmaster, (Ind.) 114 NE 625; 
Wilson v. Tevis, 184 Ind. 712, 111 
NE 181; Katterhenry v. Arensman, 
183 Ind. 347, 108 NE 101; Shields v. 
Pyles, 180 Ind. 71, 99 NE 742; Zehner 
v. Milner, 172 Ind. 493, 87 NE 209, 24 
LRANS 383; Northern Indiana Land 
Co. v. Tyler, 170 Ind. 468, 84 NE 
828. See Hunt Drain. Dist. v. Cole, 
283 Ill. 105, 118 NE 1037 (holding 
that the court is justified in treating 
a report of commissioners of a drain- 
age district as prima facie true, even 
where objections are filed). 

60. Chandler v. Beal, 132 Ind. 596, 
32 NE 597; Bohr v. Neuenschwan- 
der, 120 Ind. 449, 22 NE 416. 

61. Hardy v. McKinney, 107 Ind. 
364, 8 NE 232. 

62. Drebert v. Trier, 106 Ind. 510, 
7 NE 223. 

63. Report of commissioners as 
prima facie evidence see supra § 112. 

64. Strayer v. Taylor, 163 Ind. 230, 
69 NE 145. 

65. Hatcher v. Greene County, 165 
Iowa 197, 145 NW 12; In re Yankton- 
Clays County Drain:= Ditchs30 -S: *D: 
79, 137 NW 608; Jacobi v. Kruen, 
3455, 151 NW. 793%) In Tre 
Trempealeau Drain. Dist., 146 Wis. 
398, 181 NW 8388. 

66. In re Mingo Drain. Dist., 267 
Mo. 268, 183 SW 611. 

[a] Petitioners’ title may he 
prima facie shown by the oral tes- 
timony of competent abstractors 
who had examined abstracts of title 
to the lands in the proposed district, 
and the records of the recorder’s of- 
fice, as well as the tax books. In re 
Mingo Drain. Dist., 267 Mo. 268, 183 
SW 611. f 

67. -Schumaker v. Edgington, 152 
Iowa 596, 132 NW 966; State v. Buck- 
ham, 108 Minn. 8, 121 NW 217. 

68. Lyon v. Sac County, 155 Iowa 
367,136 NW 324. 

69. Jones v. Luddington, 180 Ind. 
33, 101 NE 483. 

70. Fountain Creek Drain. Dist. 
No. 1 v.. Smith, 265 Ill. 138, 106 NE 
494; Broadwell Special Drain. Dist. 
No. 1 v. Lawrence, 231 Ill. 86, 83 NE 
104; Hall v. Polk, 181 Iowa 828, 165 
NW 119; Mapel vy. Calhoun County, 
179 Iowa 981, 162 NW 198; Hender- 
son yv. Polk County, 171 Iowa 499, 153 


174 Ind. 129, 91 NE 563 (instruction 
as to preponderance held not mislead- 


ing). 
71. See Evidence [17 Cyc 798]. 
72. Cal.—Van de Water v. Prid- 


ham, 33 Cal. A. 252, 164 P 1136. 

Ind.—Starr v. Swain, 182 Ind. 313, 
106 NE 3857 (exceptions to findings 
held too late); Shields v. Pyles, 180 
Ind. 71, 99 NE 742 (finding as to 
number, location, and size of lateral 
drains held unnecessary); Valparaiso 
v. Parker, 148 Ind. 379, 47 NE 330 
(benefits and damages); Racer v. 
Wingate, 138 Ind. 114, 36 NE 5388 (is- 
sue limited to conformity of con- 
struction to order of court); Heick v. 
Voight; 110 ind.) 279), 11) INE 13063 
Cauldwell v. Curry, 93 Ind. 363; 
American Steel Dredge Works v. Put- 
nam County,,(A.) 84 NE 19, (A.) 
82 NE 995 (benefits and damages to 
highways). Compare Starr v. Swain, 
182 Ind. 313, 106 NE 357 (holding 
that Burns St. Annot. [1908] § 577, 
relating to special findings and to 
conclusions of law thereon, does not 
contemplate such findings on applica- 
tion for an order setting aside a re- 
port of commissioners in a drainage 
proceeding as, upon motion for such 
interlocutory orders, the law con- 
templates a summary hearing). 

Minn.—Wheeler v. Almond Tp., 110 
Minn. 503, 124 NW 226,126 NW 138. 

Nebr.—Seng v. Payne, 87 Nebr. 812, 
128 NW 625. 

Oh.—Mason vy. Fulton County, 30 
OhuCirg Cle49. 

S. D.—In re Yankton-Clay County 
Drain. Ditch, 31 S. D. 304, 141 NW 
393, 30 S. D. 79, 1837 NW 608 (dam- 
age to land not in issue on question 
of establishment of drain). 

Wash.—State v. Skagit County, 42 
Wash. 491, 85 P 264 (feasibility of 
system). 

Compare Hackett v. Brown, 128 
Mich. 141, 87 NW 102 (holding that, 
where the drain commissioner in his 
return denied that the proposed drain 
would divert the flow of water from 
where it had been accustomed to run 
for twenty years, the statement will 
be taken as true). 

[a] Necessity of special finding.— 
It is not necessary to enter a spe- 
cial order finding any fact involved 
in the general order directing the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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other things, whether the petition is signed by the 
requisite number of landowners,’? and whether the 
proposed improvement is necessary, and conducive 
to the public health or welfare, or will be of pub- 
lic benefit or utility.%* An order establishing a 
drain has been held sufficient as a finding of all 
the necessary facts upon which the right to make 
such order depends.’° 

[§ 115] e. Motion to Dismiss Proceedings— 
(1) Voluntary Dismissal. A petitioner may vol- 
untarily dismiss the proceedings 7® but the motion 
for leave to’ dismiss must be seasonably made.** 
The mere abandonment of a drainage proceéding 
after the court has acquired jurisdiction does not 
amount to a dismissal of the cause in the absence 
of some record or act of the court showing dismis- 
Sales 

[§ 116] (2) Involuntary Dismissal. A mo- 
tion by remonstrants to dismiss the proceedings 
should not be sustained merely on the ground that 
the report of the commissioners is invalid or that 
the orders of the court based thereon are erron- 
eous,’® or that the clerk of the court failed to per- 
form a ministerial duty,®° such as failure to deliver 
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to the commissioners a copy of the petition and an 
order fixing the time at which they should report.*! 
Where the commissioners fail to file their report 
at the time fixed, and no extension of time is then 
asked, nor any action taken by petitioners, the peti- 
tion may be dismissed on motion.®? But where peti- 
tioners are,not at fault, and act with reasonable 
promptness, the failure of the commissioners to 
perform their duty will not be ground for dis- 
missal.8* A motion to dismiss cannot be sustained, 
when made after the party applying for dismissal 
has remonstrated, or asked leave to remonstrate,** 
nor when made after rendition of a judgment estab- 
lishing the drain, and the overruling of a motion 
for new trial.%> 

[§ 117] 15. Decision—a. Dismissal on Find- 
ing against Petitioners.8°- Where it is found that 
the drain applied for is not necessary or is not of 
public benefit or utility,®’ that the cost of the im- 
provement will exceed the benefits,** or that any 
statutory requisite has not been complied with,’® 
the petition will be dismissed. And where a re- 
monstrance has been filed against the establishment 
of a drain, and the court, having been requested to 


construction of a ditch; but the gen- 
eral order of the board of commis- 
sioners is sufficient. Cauldwell v. 
Curry, 93 Ind. 363. ; 
73. Mack y. Polecat Drain. Dist. 
216 Ill. 56, 74 NE 691. Compare 
In re Cow Castle Drain. Dist. 107 
S. C. 310, 92 SE 1036 (holding that 
the: clerk may order a district to 
be established and a board of view- 
ers to be appointed without having 
taken proof or finding in the first in- 
stance that the signers of the peti- 
tion owned the majority of the land 
or that the land was subject to over- 
flow and too wet for cultivation). 
74, Ark.—Burton v. Chicago Mill, 
ete., Co.}-106 Ark. 296, 153 SW 114. 
Ind.—Bemis vy. Guirl Drain. Co., 
182 Ind. 36, 105 NE 496; Shields v. 
Pyles, 180 Ind. 71, 99 NE 742; Per- 
kins v. Hayward, 124 Ind. 445, 24 NE 
1038; Heick v. Voight, 110 Ind. 279, 
11 NE 306. 
Iowa.—Lyon v. Sac County, 155 
Iowa 3867, 186 NW 324; Hoyt v. 
Brown, 153 Iowa 324, 133 NW _ 905; 


Oliver v. Monona County, 117 Iowa 
43, 90 NW 510. 
Kan.—Darling v. Buzzi, 92 Kan. 
510, 141 P 249. ° 
Minn.—Wheeler v. Almond. Tp., 


110 Minn 508, 124 NW 227, 126 NW 
138 (inconsistency between findings 
at preliminary and final hearings not 
material), 

Nebr.—-O’Brien v. Schneider, 88 
Nebr. 479, 129 NW 1002 [writ of er- 
ror dism 229 U. S. 629 mem, 33 SCt 
774 mem, 57 L. ed. 1358 mem]; Seng 
v. Bayne, 87 Nebr. 812, 128 NW 625; 
Dodge County v. Acom, 61 Nebr. 376, 
85 NW 292, 72 Nebr. 71, 100 NW 136. 

Oh.—Caldwell v. Harrison Tp., 2 
Oh Gin. ©te0, ee Ons Cire Dec. 337. 

Compare In re Cow Castle Drain. 
Dist., 107 S. C. 310, 92 SE 1036 (hold- 
ing that protesting owners cannot 
complain that the clerk failed to re- 
quire proof that the land was wet, 
where by taking an appeal they them- 
selves prevented the taking of such 
proof). " 

[a] Constitutionality of statute. 
—tThe provision of the Drainage Corp. 
Act § 15, giving the board of county 
commissioners a right to determine 
the question of public utility where 
the report of the appraisers 1S 
against the utility of the proposed 
drain, but not where it is in favor 
thereof, is not unconstitutional. Be- 
mis. v. Guirl Drain. Co. 182 Ind. 
36, 105 NE 496. } 

75. Hoyt v. Brown, 153 Iowa 324, 
133 NW 905; Oliver v. Monona Coun- 
ty, 117 Iowa 43, 90 NW 510; Bonne- 
well v. Lowe, 80 Kan. 769, 104 P 853. 


76. Carr v. Boone, 108 Ind. 241, 9 
NE 110; Crume vy. Wilson, 104 Ind. 
583, 4 NE 169. 

{a] Disclaimer by county board. 
—Where the county attorney, pursu- 
ant to an order of the county board 
to dismiss the proceedings, appeared 
and entered for the board a disclaim- 
er of any and all interest in the con- 
troversy, such disclaimer did not op- 
erate as a dismissal of the proceed- 
ings. Temple v. Hamilton County, 
134 Iowa 706, 112 NW 174. 

"7. Sny Island Levee Drain. Dist. 
vy. Shaw, 252 Ill. 142, 96 NE 984; 
Carr v. Boone, 108 Ind. 241, 9 NE 
110; Crume v. Wilson, 104 Ind. 583, 4 
NE 169; Schonbackler v. Hayden, 
(Ky.) 124 SW 349. 

{a] Time of dismissal.—(1) After 
the commissioners have filed their re- 
port and an order has been made 
approving the assessment, the peti- 
tioner cannot dismiss. Carr v. Boone, 
108 Ind: 241,>9 NE 110. (2). It is 
too late for the petitioner to dismiss 
his petition after the commissioner’s 
report is filed and the statutory pe- 
riod for remonstrance has elapsed. 
Crume v. Wilson, 104 Ind. 583, 4 NE 
169. (3) When a petition is filed for 
the establishment of a ditch, the re- 
viewers’ report bringing in all neces- 
sary parties, the cause is thereafter 
for the benefit of all parties named 
who choose to avail themselves of 
it, and it is not thereafter within 
the power of the petitioners to dis- 
miss the cause to the prejudice of the 
proposed work. Schonbackler v. 
Hayden, (Ky.) 124 SW 349. 

78. Toner v. McCarter, 58 Ind. A. 
682, 108 NE 879. 

79. Updegraff v. Palmer, 107 Ind. 
181, 6 NE 353; Sunier v. Miller, 105 
Ind. 393, 4 NE 867; Williams v. Stev- 
enson, 103 Ind. 243, 2 NE 728. 

80. Bohr v. Neuenschwander, 120 
Ind, 449, 22 NE 416. 

81. Bohr v. Neuenschwander, 120 
Ind. 449, 22 NE 416. 

82. Blake v. Quivey, 113 Ind. 124, 
14 NE 916; Claybaugh v. Baltimore, 
ete., R.'Co:;,, 108 Ind. 2625.9 NE; 100; 
Munson y. Blake, 101 Ind. 78. 

83. Kramer vy. Fishback, 180 Ind. 
178, 102 NE 831; Bohr v. Neuen- 
schwander, 120 Ind. 449, 22 NE 416. 

84. Blake v. Quivey, 113 Ind. 124. 
14 NE 916. 

85. Smith y. Biesiada, 174 Ind. 134, 
90 NE 1009. 

86. Bond for costs on dismissal 
see supra § 67. 

Costs on dismissal see infra § 146. 

Dismissai on objection by certain 
proportion of landowners see supra 
§ 78. 


87. Ark.—Brown v. Henderson, 66 
Ark. 302, 50 SW 501. 

Ind.—Whirledge v. Shoup, 165 Ind. 
486, 75 NE 871; Oathout v. Seabrooke, 
159 Ind. 529,'65 NE 521. 

Iowa.—Temple v. Hamilton Coun- 
ty, 134 Iowa 706, 112 NW 174: 

Ky.—Lancaster v. Leaman, 107 Ky. 
35, 52 SW 9638, 21 KyL 617. 

Mich.—Parker v. Lincoln, 114 Mich. 
306, 72 NW-173; Kress v. Hammond, 
92 Mich. 372, 52 NW 728. 

Minn.—Wheeler v. Almond Tp., 110 


Minn. 503, 124 NW 227, 126 NW 
Mo.—State yv. West, 272 Mo. 304, 


198 SW 1111 (discretion of county 
court under statute). 

And see Van de Water v. Pridham, 
83 Cal. A. 252, 164 P 1136 (holding 
that under the California statute the 
board of supervisors has implied au- 
thority to deny the petition). 

88. Ga.—Knox v. Crump, 15 Ga. 
A. 697, 84 SE 169 (holding that the 
“dismissal’ authorized by the Drain- 
age Law § 16, is only nominally a 
dismissal, and, in fact and in law, is 
a judgment on the merits). 

Ill.—Schuh v. Reed, 259 Ill. 138, 102 
NE 210. 

Ind.—Katterhenry v. Arensman, 
183 Ind. 347, 108 NE 101 (statute 
applicable where only one of several 
remonstrants succeeds upon _ this 
ground);. Thompson v. Jasper Coun- 
ty, 148 Ind. 136; 45 NE 519) 

Iowa.—dZinser v. Buena Vista Coun- 
ty, 1837 Iowa 660, 114 NW 51; Temple 
y pate ae 134 Iowa 706, 112 NW 

74. 

Minn.—Wheeler v. Almond Tp., 110 
Minn. 503, 124 NW 227, 126 NW 138. 

Ont.—Re Colchester North Tp., 9 
OntWN 59. 

See supra § 3. 

_[a] Final order as affected by pre- 

liminary finding.—(1) That the court, 
on petition for the construction of a 
ditch, has found that it was neces- 
sary for public health and conveni- 
ence of the community and for the 
land described does not render its 
final order dismissing the petition il- 
legal, where the court then found 
that the cost would exceed the bene- 
fits. Wheeler v. Almond Tp., 110 
Minn. 508, 124 NW 227, 126 NW 138. 
(2) Even if the board is authorized to 
find in favor of the improvement on 
the preliminary report of the review- 
ers, it may, after the second report, 
if the evidence shows that the cost 
exceeds the benefits, dismiss the pe- 
tition. Thompson vy. Jasper County, 
148 Ind. 136, 45 NE 519. 

89. Molohon vy. Cashin, 258 Ill. 86 
101 NE 264, 
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make a special finding, fails to find the existence 
of any of the statutory grounds warranting the 
establishment of the drain, the judgment must be 
for the remonstrants.2° Even if no remonstrance is 
filed, the drain need not necessarily be established.®+ 

[§ 118] b. Remanding or Referring Back Re- 
‘port. Where in the opinion of the court the com- 
missioners’ report is not according to law,*? or 
where it is filed before it is finished,®* it will be 
referred back to the commissioners for amendment 
or for a new report. And it has been held that, 
if the commissioners have failed to acquire the 
land on which the drain is constructed, the mat- 
ter should be referred back to them so that they 
may acquire the land or an easement therein.” 
Under a statute with a provision for referring the 
report back to the commissioners for amendment, 
under certain circumstances, it has been held that 
this can be done only at the time of hearing upon 
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[§§ 117-119 ’ 
some states provision is made for the appointment 
of new commissioners on the setting aside of the 


report.°® vies 
[§ 119] ¢. Order Establishing Drain or Dis- 
trict:°7 If the court or board finds the existence of 


facts warranting the establishment of the improve- 
ment, an order to that effect must be made, in ac- 
cordance with the requirements of the statute.®* 
Where the court had jurisdiction to make the order, 
subsequent irregularities will not invalidate it.°® 
The order should definitely locate and describe the 
drain, either in itself, or by reference to the engi- 
neer’s or surveyor’s report.2 A judgment establish- 
ing a drainage district which is not in conformity 
with the prayer of the petition is invalid.% 
Conclusiveness of order or judgment. Where 
the court or board has jurisdiction, its order or 
judgment establishing a drain or drainage district 
is final and conclusive in the absence of an appeal,® 


the question of confirmation of the report.*® 


90. Burton v. Chicago Mill, etce., 
Co., 106 Ark. 296, 153 SW 114; Bass 
v. Elliott, 105 Ind. 517, 5 NE 663. 

91. Haines v. Trueblood, (Ind. A.) 
119 NE 383. 

92. Del.—In re Jacobs, 3 Del. 321. 

Ind.—Thompson v. Ryan, 183 Ind. 
232, 108 NE 98; Boerman v. Spilker, 
183 Ind. 88, 108 NE 226; Turner v. 
Lay, 163 Ind. 103, 71 NE 217; In- 
wood v. Smith, 156 Ind. 687, 60 NE 
703; West Creek Tp. v. Miller, 142 
Ind. 210, 41 NE 452 (estoppel to ob- 
ject to reference). 

Mo.—Walker v. Sundermeyer, 271 
Mo. 579, 197 SW 102. 

N. C.—Woeorthi:gton v. Coward, 114 
N. C, 289, 19 SE 154. 

Oh.—Wood County v. Ottawa Coun- 
ty, 1% Ob: Cir, Ct. 363; 7-Oh. Cir. Dec; 
5 


93. 

{a] Rule applied.—(1) The omis- 
sion from the report of matters as to 
grades, courses, and distances re- 
quires a reference back for revision. 
West Creek Tp. v. Miller, 142 Ind. 
210, 41 NE 452. (2) The report may 
be returned to be amended so as to 
specify the depth of a ditch and give 
an outline of the lowlands to be 
drained. In re Jacobs, 3 Del. 321. 

{b] Under the Ontario drainage 
statute the referee has no power to 
refer back for amendment a report 
made by an engineer, although juris- 
diction is conferred upon the referee, 
with the consent of the engineer and 
upon evidence given, to amend the 
report... Adelaide Tp. v. Metcalf Tp., 
27 Ont. A. 92; Re Colchester North 
Toe 2 Ont. A. (281, -20CanLTOce 
Notes 207 (holding that, while an ap- 
peal to the drainage referee against 
the report is pending, the initiating 
municipality cannot refer back the 
report to the engineer for amend- 
ment). Compare Priest v. Flos Tp., 
1 Ont. L. 78, 21 CanLTOccNotes 113 
(holding that, before the report of 
the engineer has been adopted by the 


council, it can refer it back to him 
for further consideration or for 
amendment). 


Amended or supplemental report 
generally see supra § 97. 


93. In re Warrington, 21 Del. 448, 
64 A 251, 
94. Matter of Lent, 47 App. Div. 


349, 62 NYS 227. 

95. Gilkerson v. Scott, 76 Ill. 509 
(cannot be referred back after the re- 
port of the jury making the assess- 
ments has been filed). 

96. ‘Porter v. Armstrong, 139 N. C. 
179, 51 SE 926; Wood County v. Ot- 
tawee wounty,- L7,-Oh}, Cir: .Ct.-.863507 
Oh, Cir, Dec. 593. 

97. Order or judgment in proceed- 
ings to confirm assessment see infra 

253. 

; 98. Ark.—Keystone Drain. Dist. v. 
Mississippi County Drain. Dist. No. 


In 


16, 121 Ark. 13, 180 SW 215;, Terre 
Noir Drain. Dist. No. 3 v. Thornton, 
93 Ark. 332, 124 SW 774; Chapman, 
ete., Land Co. v. Wilson, 91 Ark. 30, 
120 SW 391. 

Ill.— Peo. v. Baldridge, 267 Ill. 190, 
108 NE 49; Mack v. Polecat Drain. 
Dist., 216 Ill. 56, 74 NE 691; Peo, 
v. Waite, 213 Ill. 421, 72 NE 1087. 

Ind.—Murray v. Gault, 179 Ind. 658, 
101 NE 632 [aff (A.) 98 NE 878]; 
Taylor v. Strayer, 167 Ind. 23, 78 NE 
236, 119 AmSR 469; Plew v. Jones, 
165 Ind. 21, 74 NE 618; Pleasant Civil 
Tp. v. Cook, 160 Ind. 533, 67 NE 262; 
Baltimore, ete, R. Co. v. Jackson 
County, 156 Ind. 260, 58 NE 837, 59 
NE 856. 

lowa.—Laurence v. Page County, 
151 Iowa 182, 131 NW 8 (order con- 
strued); Zinser v. Buena Vista Coun- 
ty, 187 Towa €60, 114 NW 51; Butts 
v. Monona County, 100 Iowa 74, 69 
NW 284. 

Ky.—-Williams v. Wedding, 165 Ky. 
361, 176 SW 1176. 

Mich.—Patterson v. Mead, 148 
Mich. 659, 112 NW 742; Flynn Tp. v. 
Woolman, 133 Mich. 508, 95 NW 567 
(time limited for making order runs 
from date of survey); Anketell v. 
Hayward, 119 Mich. 525, 78 NW 557. 

Minn.—Slingerland v. Conn, 113 
Minn, 214, 129 NW 376; Johnson v. 
Morrison County, 107 Minn. 87, 119 
NW 502. 

Nebr.—Dodge County v. Acom, 61 
Nebr. 376, 85 NW 292, 72 Nebr. 71, 
100 NW 136. 

N. C.—Staton vy. Staton, 148 N. C. 
490, 62 SE 596. 

N. D.—Hackney v. Elliott, 23 N. D. 
373, 1387 NW 433. 

Wash.—State v. Spokane County, 
82 Wash. 497, 144 P 708. 

Wis.—Stone v. Little Yellow Drain. 
Dist., 118 Wis. 388, 95 NW 405. 

[a] Requisites of order.—(1) The 
order must include the statutory re- 
cital that the district “is duly estab- 
lished as provided by law.” Mack 
v. Polecat Drain. Dist., 216 Ill. 56, 
74 NE 691. (2) An order establish- 
ing a drainage district which found 
that it would be of great benefit to 
the lands and other real property to 
have the region drained, that it would 
be of great benefit to the health of 
the inhabitants, and that the work 
could be done at a reasonable cost 
not in excess of the benefits derived, 
is a sufficient finding to support the 
order, although not in the phrase- 
ology of the statute. Jones v. Flet- 
cher, 132 Ark. 328, 200 SW 1034. 

[b] Objections to judge.—That 
the county judge, who rendered judg- 
ment confirming the report of the 
viewers and referred the matter to 
the drainage commissioners, had not, 
on one previous occusion, presided 
does not invalidate the judgment. 


Williams v. Wedding, 165 Ky. 361, 
176 SW 1176. 

{[c] Action of engineer deemed 
that of board when duly confirmed. 
Dodge County v. Acom, 61 Nebr. 376, 
85 NW 292, 72 Nebr. 71, 100 NW 136. 

99. Stokes v. Bay Bottoms Drain. 
Dist., 278 Ill. 390, 116 NE 109 (irregu- 
larity in verdict fixing assessments); 
Tolin v. Jones, 33 Ind. A. 423, 71 NE 
678 (subsequent void order allowing 
credit for private ditch utilized). 

1. Asiketell v. Hayward, 119 Mich. 
525, 78 NW 557; State v. Nelson, 137 
Minn. 265, 161 NW 714, 163 NW 510; 
Slingerland y. Conn, 113 Minn. 214, 
129 NW 376; Johnson v. Morrison 
County, 107 Minn. 87, 119 NW 502; 
Hackney. y. Hlliott; 23: N. “D. 3737137 
NW 4338. 

2. Johnson y. Morrison County, 
107 Minn. 87, 119 NW 502; Hackney 
Ve MOL t ok Now) ovo) LpieIN Veto on 

3. keystone Drain. Dist. v. Missis- 
sippi County Drain. Dist. No. 16, 121 
Ark, 13, 180 SW 215. But see Jones 
v. Fletcher, 132 Ark. 328, 200 SW 1034 
(holding that under Acts [1909] p 
829, as amended by the act of April 
28,. 1911 [Acts. (1911) p‘193], the 
power of the court in establishing a 
district is not confined to the precise 
boundaries stated in the original pe- 
tition). ° ‘ 

4. Conclusiveness as to: 

Benefits see supra § 16. ; 
Notice of proceedings see supra § 

76 note 99 [a]. 

Collateral attack on proceedings 
see supra § 45; infra §§ 151, 152. 

5. Ark.—Chapman, ete., Land Co. 
v. Wilson, 91 Ark. 30, 120 SW 391. 

Ill.—FPeo. v. Waite, 213 Ill. 421, 72 
NE 1087. 

Ind.—Pleasant Civil Tp. v. Cook, 
160 Ind. 5538, 67 NE 262; Baltimore, 
ete, R. Co. v. Jackson County, 156 
Ind. 260, 58 N!@.837, 59 NE 856 (priv- 
ies bound); Updegraff v. Palmer, 107 
Ind. 181, 6 NE 353. 

Iowa.—Zinser v. Buena Vista Coun- 
ty, 137 Iowa 60, 114 NW 51. 

Ky.—Williams v. Wedding, 165 Ky. 
361, 176 SW 106. 

Minn.—State v. Nelson, 137 Minn. 
265, 161 NW 714, 163 NW 510. 

Nebr.—Dodge County v. Acom, 61 
Nebr. 376, 85 NW 292, 72 Nebr. 71, 
100 NW 136. 

N. D.—Berger Tp. v. Nelson Coun- 
ty, 33 N. D. 247, 156 NW 559. 

Wis.—Ward v. Babcock, 162 Wis. 
539, 156 NW 1007. 

But see Staton v, Staton, 148 N. C. 
490, 62 SE 596 (holding that the pro- 
ceeding is in rem, and the judgment 
is not a final jud&ment conclusive of 
the rights of the parties for all time, 
as in a litigated matter, but that it 
can be brought forward from time to 
time, upon notice to all the parties, 
for orders dividing the amount to be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and where there is no fraud,® and such order car- 
ries the presumption of validity.7 But it has been 
held that a statement in a final order organizing a 
district that it did not include lands within another 
district is a mere conclusion, and does not establish 
that fact in quo warranto proceedings.’ In some ju- 
risdictions the statutes provide that drains establish- 
ed for a specified number of years shall be conclu- 
sively presumed to have been regularly established.® 

A motion in arrest of judgment will not le on 
the ground that the commissioner’s report shows 
that the costs and damages will exceed the benefits 
of the improvement.’° 

Execution of order or judgment. The power to 
construct a drain is derived from the judgment of 
the court directing its establishment, and the court 
may either execute the judgment or certify it to 
the board of commissioners for execution.1! The 
court has inherent power to make such orders and 
to issue such writs as may be necessary to earry 
its Judgment into effect.1? 

[§ 120] d. Modification or Vacation of Order. 
In some jurisdictions it is held that, after final 
order establishing a drain, the jurisdiction of the 
court or board is ended, and it cannot at a supse- 
quent term vacate '® or modify ‘4 its order, unless 
authorized by statute so to do.4® But in other juris- 
dictions it is held that the order may be revoked or 
modified 1*—this upon the theory that the order of 
the county board in drain proceedings is not judi- 
cial in its character, but is an exercise of legisla- 
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tive or administrative diseretion.17 The fact that 
the individual membership of the board may change, 
does not affect the right to revoke, in the absence 
of any injury to the public or third persons.1® An 
order confirming the commissioners’ report and au- 
thorizing them to expend the funds to be raised, 
subject to approval of the court, is not a final dis- 
position of the ease, and it does not divest the court 
of jurisdiction, so as to prevent it from modifying 
such order at a subsequent term.1® An order or 
judgment may be amended at the same term ?° with- 
out giving express notice.2t And where the court 
has power to vacate its order, it may do so without 
notice of hearing to the objector’s attorney.?? 
Amendment nunc pro tunc. It has been held that, 
while mere clerical errors and omissions may be 
corrected at a subsequent term,?* the court cannot, 
by a nune pro tune order, supply an omission which 
goes to the very existence of the drainage district 
sought to be organized.** 
[§ 121] 16. Record of Proceedings.2> Many of 
the statutes provide that all of the findings of the 
court or county board shall be reduced to writing 
and entered of record by the clerk; and a drain is 
not legally established in the absence of such writ- 
ten record showing the action of the court or board, 
and also showing affirmatively the existence of all 
the jurisdictional facts requisite for the establish- 
ment of a drain,?® but it has been held in some 
jurisdictions that the fixing of the boundaries of the 
district is prima facie evidence that they were regu- 


paid by each of the new tracts into 
which a former tract has been di- 
vided; to amend the assessments 
called for in case the amount previ- 
ously assessed shall be increased or 
diminished for repairs; for enlarging 
and deepening the canal, or for ex- 
tending it and bringing in other par- 
ties). 

“The order creating the district is 
final and conclusive on the propo- 
sitions that the proposed drainage 
district is a public improvement, that 
the public welfare and health will 
be advanced by its creation, and that 
it is established under the law as a 
drainage district.” Ward v. Babcock, 
162 Wis. 539, 543, 156 NW 1007. 

{a] In Louisiana (1) the creation 
of drainage districts is within the 
discretion of the police jury. Ber- 
nard v. Bayou Portage Drain. Dist., 
130 La. 687, 58 S 493; Iowa Drain. 
Dist. Comrs. No. 1 v. Wilkins Coun- 
tyes 25) a. a2 Tio BSI OI eR ichand 
v. Cypremort Drain. Dist., 107 La. 
657, 32 S 27. (2) In the absence of 
fraud, their action in establishing a 
district will not be set aside. Myles 
Salt Co. v. Iberia, ete., Drain. Dist. 
Comrs., 134 La. 903, 64_S 825; Ber- 
nard v. Bayou Portage Drain. Dist., 
130 La. 637, 58 S 493. 

6, Chapman, etce., Land Co. v. Wil- 
son, 91 Ark. 30, 120 SW 391; Bergen 
Tp. v. County, 33 N. D. 247, 156 NW 


559. f 

7. Peo. v. Waite, 213 Ill. 421, 72 
NE 1087. 

8. Peo. v. Baldridge, 267 Ill. 190, 
108 NE 49. 


9. Patterson vy. Mead, 148 Mich. 
659, 112 NW 742. 

10. Neff v. Reed, 98 Ind, 341. 

11. Taylor v. Strayer, 167 Ind. 23, 
78 NE 236, 119 AmSR 469. 

12. Wabash R. Co. v. Todd, (Ind.) 
113 NE 997. 

13. Plew v. Jones, 165 Ind. 21, 74 
NE 618. 

14. Perkins v. Hayward, 132 Ind. 
95, 31 NE 670; Williams v. Wedding, 
165 Ky. 361, 176 SW 1176. 

[a] Increasing estimate of cost.— 
After confirming the final report of 
the viewers and referring the matter 
to the drainage commissioners, the 
county court cannot increase the es- 


timated cost of construction. Wil- 
liams v. Wedding, 165 Ky. 361, 176 
SW 1176. 

15. In re Faribault County Ju- 
dicial Ditch Proceedings, 140 Minn. 
233, 167 NW 1042; Stone v. Little Yel- 
low Drain. Dist., 118 Wis. 388, 95 
NW 405 (holding that the statute ap- 
plied to orders made prior to its en- 
actment). 

16. Williamson v. Rutherford, 91 
Ark, 79, 120 SW 402 (holding that 
the court may change the location of 
drains at any time before final ap- 
proval of assessment); State v. Ross, 
82 Nebr. 414,118 NW 85 (holding that 
where no rights have accrued in con- 
sequence of the order and no pro- 
ceedings have been taken except a 
portion of the preliminary work of 
surveying done by an engineer, the 
county board in its discretion and on 
petition may reconsider its former 
action, and find that the proposed 
ditch is not for the public welfare, 
and revoke its order establishing 
the same). Compare Staton v. Sta- 
ton, 148 N. C. 490, 491, 62 SH 596 
(holding that the proceeding is in 
rem, and may be brought forward 
from time to time upon supplemen- 
tary petition and notice to the par- 
ties, and further decrees made to 
conform to the exigencies and 
charges which may arise. “It is a 
flexible proceeding, and to be modi- 
fied and molded by decrees from 
time to time to promote the objects 
of the proceeding. The whole mat- 
ter remains in the control of the 
court’). 

17. State v. Ross, 82 Nebr. 414, 
118 NW 85 (where cases from va- 
rious jurisdictions determining the 
nature of orders of a county board in 
proceedings to construct highways 
or bridges, and in other special pro- 
eeedings analagous to drain pro- 


ceedings, are collected, discussed, 
and distinguished). 

18. State v. Ross, 82 Nebr. 414, 
118 NW 85. 

19. Hosmer v. Hunt Drain. Dist., 
134 Ill. 360, 26 NE 584. 

20. Hunt, (Ind.) 


Kirkpatrick v. 
E781. 


21. Kirkpatrick v. Hunt, (Ind.) 


115 NE 781 


22. In re Faribault County Ju- 
dicial Ditch Proceedings, 140 Minn. 
233, 167 NW 1042. 

23. Mack v. Polecat Drain. Dist., 
216 Ill. 56, 74 NE 691. And see gen- 
erally Judgments [23 Cyc 861]. 

24. Mack v. Polecat re Dist., 
216 Ill. 56, 74 NE 691. 

25. Assessment proceedings 
infra § 243 

Officers’ records generally see su- 
pra § 41. 

26. See statutory provisions; and: 

U. S.—Reiderich v. McCook Coun- 
ty, 233 Fed. 42, 147 CCA 112 (con- 
struing South Dakota statute, and 
holding that’ decisions made prior to 
the hearing need not be recorded). 

Ark.—Less Land Co. v. Fender, 173 
SW 407. 

Cal.—Van de Water v. Pridham, 33 
@ak. Ay 25250642 Ps1036 

Ill.—Stokes v. Bay Bottoms Drain. 
Dist., 278 Il]. 390, 116 NE 109; Foun- 
tain Creek Drain. Dist. v. Smith, 265 
Tll. 188, 106 NE 494 (failure to show 
that commissioners examined all of 
the land as required by statute held 
not jurisdictional); Wayne City 
Drain, Dist. v. Boggs, 262 Ill. 338, 104 
NE 676; Merkle Drain. Dist. v. Hath- 
away, 260 Ill. 186, 102 NE 1004; Ten- 
nessee Drain. Dist. v. Moye, 258 Ill. 


see 


296; 101 NE 580; Aldridge v. Clear 
Creek Drain, ete; Dist., 253, Tll.. 251, 
97 NE 385; Peo. v. Schenck, 252 


Tl]. 441, 96 NE 864; Peo. v. Karr, 244 
Tll. 374, 91 NE 485; Drummer Creek 
Drain. Dist. v. Roth. 244 Ill. 68, 91 
NE 63; Morgan Creek Drain. Dist. v. 
Hawley, 240 Ill. 123, 88 NE 465; Peo. 
v. McDonald, 208 Ill. 638, 70 NE 646 
(no presumption of facts not shown); 
Peo. v. Gary, 196 Ill. 310, 63 NE 749; 
Payson v. Peo., 175 fl. 267, 51. NE 
588; Chaplin v. Wheatland Highway 
Comrs., 129 Ill. 651, 22 NE 484. 
Ind.—Meranda v. Spurlin, 100 Ind. 
380; Furness v. Brummitt, 48 Ind. A. 
442, 95 NE 1114; Brooks v. Morgan, 
36 Ind. A. 672, 76 NE 331. 
Iowa.—Hoyt v. Brown, 153 Iowa 
324, 183 NW 905: Bump v. Hardin 
County, 123 NW 1065: In re Hardin 
County Drain. Dist. No. 3, 146 Iowa 
564, 123 NW 1059; Head’s App., 141 
Iowa 651, 118 NW 884; Tod v. Cris- 
man, 123 Iowa 693, 99 NW 686; Hull 
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larly established, and no record is required.?? 
record must affirmatively show that proper notice 
of the hearing has been served upon all parties en- 
titled thereto, and failure to do so makes such rec- 
It has been held, however, 
that it is not necessary to enter a formal finding or 
order that the proper notice has been given.”® 

Time of making up. Tht clerk may make up the 
record of proceedings for the establishment of a 
drain during their progress, or at their conclusion, 
and making memoranda or a partial record does 


ord fatally defective.?® 


not preclude him from completing 


y. Baird, 73 Iowa 528, 35 NW 613. 

Kan.—Bonnewell v. Lowe, 80 Kan. 
769, 773, 104 P 853 [quot Cyc] (hold- 
ing that, while the clerk is required 
to make a complete record of the 
proceedings, the statute does not in 
terms require a formal declaration 
by the township trustee that he finds 
the ditch to be necessary, and that 
in the absence of such requirement. 
the ‘order for its construction 1m- 

lies such a finding). 

Y Ky.—Dixon v. Labry, 69 SW 791, 
24 KyL 697. 

Mass.—Leominster y. Conant. 139 
Mass, 384, 2 NE 690. 

Mich.—-Flynn Tp. v. Wcolman, 133 
Mich, 508, 95 NW 567 (record need 
not show when minutes of survey 
were delivered to commissioner) ; 
Pieotter’ v. Whaley,-80 Mich. 257, 45 
NW 81; Milton v. Wacker, 40 Mich. 
229. 

Mo.—Big Lake Drain. Dist. v, Rol- 
wing, 269 Mo. 161, 190 SW 261 (in- 
clusion of engineer’s recommendation 
not fatal); State v. Arcadia Timber 
Co., 178 SW 93 (recitals of jurisdic- 

. tional tacts cvercome by other re- 
citals); State v. Wilson, 216 Mo. 215, 
115 SW 549 (record held sufficient to 
show necessity and utility); Eaton v. 
St. Charles County, 8 Mo. A. 177 [aff 
76 Mo. 492]. 

Nebr.—Seng v. Payne, 87 Nebr. 
812, 128 NW 625. 


N. J.—Stout v. Hopewell Tp., 25 
Negusala, 202. 

N. C.—Griffin v. Moseley Creek 
Drain. Dist., 169 N. C. 642, 86 SE 
b@5. 

Oh.—Miller v. Graham, 17 Oh. St. 
1; Caldwell v. Harrison Tp., 2 Oh. 


Gir’ Cty 10/2 Ohy Cire Dec. 332; >Hulse 
v. Coffland, 7 Oh. Dec. (Reprint) 611, 
4 CineLBul 241. But see Mason v. 
Fulton County, 80 Oh. Cir. Ct. 49 
(holding that, under a statute allow- 
ing parol proof of the necessity of 
the improvement, the failure of the 
commissioners to find affirmatively 
and enter upon their docket that the 
ditch improvement is conducive to 
public health, convenience, and wel- 
fare is an irregularity that may be 
disregarded or cured, and is not nec- 
essarily fatal to the proceedings). 

Wis.—Fraser v. Mulany, 129 Wis. 
377, 109 NW 139 (recording final cer- 
tificate of cost of construction and 
order awarding damages); State v. 
Curtis, 86 Wis. 140, 56 NW 475. 

But compare State y. Nelson, 137 
Minn, 265, 161 NW 714, 163 NW 510 
(holding that the record need not af- 
firmatively show jurisdiction in all 
respects, as final order is prima 
facie evidence of.authority to make. 
it, which presumption continues un- 
til contrary affirmatively appears); 
Downey v. Hcpewell Sewerage Comrs. 
(N.B.) 36 DomLR 644 [foll Ex p. 
Dixon, 41 N. B. 133] (holding that 
where certain marsh lands appear to 
have been recognized as a district 
within the jurisdiction of the com- 
missioners of sewers, the fact that 
no record can be found to show the 
ereation of the district will not rebut 
the prima facie presumption that it 
was legally constituted as such). 

fa] Fatal defects  illustrated.— 
Where the record failed to show 
what kind of a ditch had been ap- 
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the record.®° 


proved cf, and what specific land, if 
any, had been condemned, such de- 
fects were held to be fatal to the 
whole proceedings. Milton v. Wack- 
er, 40 Mich. 229. 

{b] Signature to record.—(1) The 
record should be signed by the judgeé 
who presided when it was made, or 
by his successor. Dixon v. Labry, 
69 SW 791, 24 KyL 697. (2) But the 
omission of the circuit judge to sign 
the record does not affect the validity 
of the assessments of benefits, Less 
Land Co. v. Fender, (Ark.) 173 SW 
407. (3) A decision as to necessity 
of a drain and offer of compensation 
can be proved only by the official 
record of the commissioners’ pro- 
ceedings, which the statute requires 
to be kept by the town clerk and 
signed by the president and the clerk. 
Chaplin v. Wheatland, 129 Ill. 651, 22 
NE 484. 

{c]) That the county clerk was not 
present when acts evidenced by docu- 
ments filed with and copied by him 
into the drainage records were per- 
formed did not make the record any 
less a drainage record kept by him 
nor the acts of the commissioners 
thereby evidenced any Jess their cor- 
porate acts. Shabbona Spec. Drain. 


Dist. v. Cornwall, 28% Th 551; (117 
NE 990. 
[ad] Drains extending into two 


counties.—Under Drainage Act § 47 
(Acts 30th Gen. Assembly p 74 ¢ 68), 
providing that the provisions of the 
act shall be liberally construed, and 
that assessments thereunder shall 
not be defeated by defects in the pro- 
ceedings prior to the establishment 
of the drain, the failure of the audi- 
tor of one county to keep a record 
of proceedings for the establishment 
of a drainage district extending into 
two counties in a separate drainage 
record book, as required by the act, 
did not invalidate the proceedings. 
Hee App., 141 Iowa 651, 118 NW 

[e] “Board adjourned,” may be 
reasonably construed to mean an ad- 
journment or recess for the day, and 
not an adjournment sine die. Hoyt 
Read 153 Iowa 324, 133 NW 

Modification of order or judgment 
see supra § 120. 

27. State v. Hanson, 80 Nebr. 724, 
115 NW 294. 

28. U.S.—Crapo v. Hazelgreen, 93 
Fed. 316, 35 CCA 314, 

Ind.— Wolfe y. Gleason, 115 NE 
322; Brosemer v. Kelsey, 106 Ind. 504, 
7 NE 569; Meranda vy. Spurlin, 100 
Ind. 380. 

Mich.—Reinig v. Munson, 46 Mich. 
138, 8 NW 723; Lampson v. Ingham 
County Drain Comrs., 45 Mich. 150, 
7 NW 772; Dickinson v. Van Wormer, 
39 Mich. 141; Daniels v. Smith, 38 
rate 660; Purdy v. Martin, 31 Mich. 

Mo.—Eaton v. St. Charles County, 8 
Mo. A. 177 [aff 76 Mo. 492]. 
sete ok v. Williamson, 31 Oh. St. 

[a] Facts on which finding is 
based.—(1) Where there is a finding 
in the record that the notice to in- 
terested parties required by the stat- 
ute was “duly and legally given,” it 
is not necessary that the facts upon 
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Amendment. The board may amend its records,** 

even pending an appeal,’* but such amendment can- 
not be-made after a decision against the board in 
an injunction suit, in order to supply an omission 
of jurisdictional facts.** 
New Trial or Rehearing. 
hearing may be had in drainage proceedings where 
there are sufficient grounds therefor.** 
tions of fact tried upon issues raised by remon- 
strance to the report of the commissioners, it has 
been held that a motion for a new trial is allowable 
as in ordinary cases.*° 


A re- 


As to ques- 


which such finding was made appear 
of record. Keys v. Williamson, 31 
Oh. St. 561. (2) A court record which 
sets out the evidence on which a find- 
ing as to service on the parties was 
made, may properly be construed as 
excluding any other or different no- 
tice than that shown by such evi- 
dence. Crapo v. Hazelgreen, 93 Fed. 
316, 85 CCA 314. 

{b] Nune pro tunc entry.—In a 
proper case a nunc pro tune entry 
may be made showing that notice was 
given accordirg to law. Meranda v. 
Spurlin, 100 Ind. 380 (where the en- 
try was based upon the affidavits on 
file and the court’s notes—“proof of 
notice filed, cause ordered docketed’’). 

29. Carr v. Boone, 108 Ind. 241, 9 
NEE 110; Updegraff v. Palmer, 107 Ind. 
181, 6 NE 353 (holding that the as- 
sumption of jurisdiction and the exer- 
cise of authority is a decision upon 
the question of notice without any 
formal entry declaring the notice suf- 
ficient); Carr v. State, 103 Ind. 548, 
3 NE 375; Geib v. Morrison County, 
119 Minn. 261, 1388 NW 24 (proof of 
publication, mailing; or posting of no- 
tice not required by Minnesota stat- 
ute to be preserved in the record of 
the proceedings). 

30. Hulse v. Coffland, 7 Oh. Dec. 
(Reprint) 611, 4 CincLBul 241 (hold- 
ing that parties attacking such pro- 
ceedings are not justified in relying 
on the memoranda, but are bound by 
the actual proceedings, although re- 
corded afterward). See Leominster 
v. Conant, 139 Mass. 384, 2 NE 690 
(holding that the laying out of a 
sewer is not invalidated by the fact 
that the vote of the selectmen of the 
town laying it out was not recorded 
until seven months after the vote 
was passed, and after the sewer had 
been constructed, the selectmen who 
passed the vote having continued in 
office and had the custody of the rec- 
ords). 

31. Tod v. Crisman, 123 Iowa 693, 
99 NW 686; Leominster vy. Conant, 139 
Mass. 384, 2 NE 690. 

32. ‘Bump! © vy. Hardin County, 
(lowa) 123 NW 1065; In re Hardin 
County Drain. Dist. No. 3, 146 Iowa 
564, 123 NW 1059. 

33. Tod v. Crisman, 123 Iowa 693, 
99 NW 686. 

34. In re Faribault County Ju- 
dicial Ditch Proceedings, 140 Minn. 
233, 167 NW 1042; Morrison County 
MOP sh at 124 Minn. 495, 145 NW 


[a] Where a final order is de- 
clared void for failure to give proper 
notice, a rehearing may be had. Mor- 
rison County v. Lejouburg, 124 Minn. 
495, 145 NW 380. 

{b] Estoppel.— Appearing as a 
witness at the final hearing does not 
estop an objector from applying for 
a rehearing. In re Faribault County 
Judicial Ditch Proceeding, 140 Minn. 
233, 167 NW 1042. 

35. Smith vy. Biesiada, 174 Ind. 
134, 90 NE 1009; Goodmine vy. Leak, 
127 Ind. 569, 27 NE 161; Neff v. Reed, 
98 Ind. 341. 

[a] Grounds for new trial.—The 
fact that other lands than those of 
the remonstrant were improperly as- 
sessed is no ground for granting such 
person a new trial. Goodwine v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 123] 18. Appeal and Error **—a. Right of 
Review and Decisions Reviewable—(1) In General. 
There is no constitutional right of appeal in drain- 
age proceedings,®* and while the statutes generally 
provide that any party aggrieved ** by the action 
of the court, county board, or other authorities, in 
establishing or refusing to establish a drain or 


Leak, 127 Ind. 569, 27 NE 161. 

[b] Objections not raised on trial. 
—(1) A remonstrant cannot for the 
first time by a motion for a new trial 
raise objections to the report which 
he failed to interpose when the re- 
port was presented to the court, nor 
in any way raised before the entering 
of the decree establishing the drain. 
Goodwine y. Leak, 127 Ind. 569, 27 
NE 161. (2) Objection to the report 
of drainage commissioners for fail- 
ure to designate the county in which 
the lands affccted are situated can- 
not be taken by motion for a new 
trial of the issues of facts on remon- 
strance to the petition, but should be 
raised by motion addressed to the re- 
port. Earhart v. Farmers’ Creamery, 
148 Ind. 79, 47 NE 226. 

36. See generally Appeal and Er- 
ror 3 C. J. p 256. 

Appeal: 
wee assessment see infra §§ 256- 
From order appointing officers see 

supra § 32 
In proceedings to annex territory see 

supra § 28 
In proceedings to confirm ,assess- 

ments see infra § 255. 

In proceedings to dissolve drainage 

district see supra § 30. 

In proceedings to enforce assess- 

ments see infra § 292. 

87. Chicago, ete., R. Co. v. Hamil- 
ton County, (lowa) 162 NW 868; Ross 
v. Wright County, 128 Iowa 427, 104 
NW 406, 1 LRANS 481. 

38. See infra § 125. 

39. See statutory provisions; and: 

Ark.—Collins v. Stewart, 117 Ark. 
4, 173 SW 824; Craighead County 
DMyrain-pe Disti wee Stuart pts]. Sw: 
460; raha v. Fry, 95 Ark. 385, 129 
SW’ 818. 

Ga.—Knox v. Crump, 15 Ga. 697, 84 
SE 169. 

Ill.—Drummer Creek Drain. Dist. 
v. Roth, 244 Ill. 68, 91 NE 63; Chron- 
ic v. Pugh, 136 Ill. 539, 27 NE 415 
(appeal lies from judgment of justice 
of the peace). 

Ind.—Starr v. Swain, 182 Ind. 313, 
106 NE 357; Zintsmaster v. Aikin, 
173 Ind. 269, 88 NE 509, 90 NE 82 
(jurisdiction of circuit court); Ren- 
icker v. Davis, 171 Ind. 134, 85 NE 
964; Smith v. Gustin, 169 Ind. 42, 80 
NE 959, 81 NE 722; Strayer v. Tay- 
lor, 163 Ind. 230, 69 NE 145 (jurisdic- 
tion on appeal); Inwood v. Smith, 156 
Ind. 687, 60 NE 703; Trittipo v. Beav- 
er, 155 Ind. 652, 58 NE 1034; Hocke- 
meyer v. Thompson, 150 Ind. 176, 48 
NE 1029, 49 NE 1059 (jurisdiction of 
superior court of Allen county); 
Thompson vy. Jasper County, 148 Ind. 
136, 45 NE 519; Racer v. Wingate, 138 
Ind. 114, 86 NE-5383; Denton -v. 
Thompson, 136 Ind. 446, 35 NE 264; 
Zigler v. Menges, 121 Ind. 99, 22 NE 
782, 16 AmSR 357; Wright v. Wil- 
son, 95 Ind. 408 (jurisdiction of cir- 
cuit court); Campbell v. Parker, 83 
Ind. 449; Powell v. Clelland, 82 Ind. 
24; Bryan v. Moore, 81 Ind. 9; Houk 
v. ’Barthold, 73 Ind. 21; Hume ys MLAt= 
tle Flat Rocks Draining Assoc., 72 
Ind. 499. 

Towa.—Bump v. Hardin County, 123 
NW 1065; In re Hardin County Drain. 
Dist. No. 3, 146 Iowa 564, 123 NW 
1059; In re Nishnabotna River Impr. 
Dist. No. 2, 145 Iowa 130, 123 NW 
769; Denny v. Des Moines, 143 Iowa 
466, 121 NW 1066; In re Bradley, 117 
Towa 472, 91 NW 780. 

Kan.—Shreves v. Gibson, 76 Kan. 
709, 92 P 584. 

Ky.—Williams v. Wedding, 165 Ky. 
3861, 176 SW 106; Lancaster v. Lea- 
man, 107 Ky. 35, 52 SW 9638, 21 KyL 
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Mich.—Clinton Tp. v. Teachout, 150 
Mich. 124, 111 NW 1052 (appeal to 
town board from board of review). 

Minn.—Mundwiler v. Bentson, 128 
Minn. 69, 150 NW 208; McMillan v. 
Freeborn County, 93 Minn, 16, 100 
NW 384; McGee v. Board, 84 Minn. 
472, 88 NW: 6; Dressen v. Nicollet 
County, 76 Minn. 290, 79 NW 113; 
Anderson v. Meeker County, 46 Minn. 
237, 48 NW 1022. 

Miss.—Avent v. Markette, 109 Miss. 
835, 69 S 705. 

Mo.—Western Tie, etce., Co. v. Nay- 
lor Drain. Dist. No. 1, 226 Mo. 420, 
126 SW 499; Drainage Dist. No. 4 v. 
Wabash R. Co., 216 Mo. 709, 116 SW 
549; King’s Lake Drain., etce., Dist. 
ae Jamison, 176 Mo. 557, 75 SW 

N. M.—In re Dexter Greenfield 
ak Dist 21, No, M.. 286;.4154 Pp 
N. Y.—Burk v. Ayers, 19 Hun 17; 
Matter of Tuthill, 36 App. Div. 492, 
55 NYS 657 [aff 163 N. Y. 133, 57 NE 
303, 79 AmSR 574, 49 LRA 781]; Mat- 
ter of Beehler, 3 NYSt 486. 

N. C.—Wayne County Drain. Dist. 
v. Parks, 170 N. C. 435, 87 SH 229; 
Shelton v. White, 163-N. C. 90, 79 SE 
427; Parker v. Johnson, 163 N. C. 74, 
79 SE 430. 

Oh.—Kiefer v. Clark County, 70 
OhS&CP 31, 4 -OhNP 282. 

S. D.—In re Yankton-Clay County 
Drain: Ditch; 30°S. =D. °79, 1387 NW 
608; In re Sorenson Drain. Dist., 27 
S. D. 342, 1381 NW 300. 

Wis.—In re Horicon Draén. Dist., 
136 Wis. 227, 116 NW 12; In re Dancy 
Drain. Dist., 129 Wis. 129, 108 NW 
202; In re Horicon Drain. Dist., 129 
Wis. 42, 108 NW 198; State v. Stew- 
ane 74 Wis. 620, 48 NW 947, 6 LRA 
394. 

Ont.—Re Johnston, 25 Ont. L. 242, 
20 OntWR 747; Re Rowland, 22 Ont. 
L. 418, 2 OntwN 305, 319, 365, 17 Ont 
WR 557, 560, 735; In re Dover Hast 


Tp. Corp., 5 Ont. 325; Mandley v. 
Monck, 1 OntWN 271, 14 OntWR 
1222; Re Aldborough Tp., 4 OntWR 
159. 


And see cases infra this section, 
and §§ 124, 125. 

[a] Several appeals.—The North 
Carolina statutes provide for an ap- 
peal at two stages of the proceedings, 
one when the drainage district has 
been laid off, and another when the 
final report of the viewers has been 
made, and a landowner who failed 
to appeal at such times cannot, after 
bonds are issued and sold, appeal in 
a proceeding for an additional is- 
suance of bonds and secure a reduc- 
tion of his assessment and the ex- 
clusion of part of his land. Wayne 
County Drain. Dist. v. Parks, 170 
N. C. 435, 87 SE 229. 

40. Drummer Creek Drain. Dist. v. 
Roth, 244 Till. 68, 91 NE 633. Haff 
v. Fuller, 45 Oh. St. 495, 15 NE 479; 
Endley v. Aldrich, 15 Oh. Cir. Ct. 36, 
8 Oh. Cir. Dec. 725. 

41. Collins v. Laybold, 184 Ind. 
126, 104 NE 971; Trittipo v. Beaver, 
155 Ind. 652, 58 NE 1034; Bear v. 
Reese, 44 Ind. A. 465, 89 NE 522; 
Ross v. Wright County, 128 Iowa 427, 
104 NW 506, 1 LRANS 431; Bomsta 
v. Nelson, 137 Minn. 165, 163 NW 
135; Aspelin v. Murray County, 115 
Minn. 440, 132 NW 749; State v. Polk 
County, 87 Minn. 325, 92 NW 216, 60 
LRA 161; Dressen vy. Nicollet County, 
76 Minn. 290, 79 NW 113. See gen- 
erally Appeal and Error § 1. 

42. See statutory provisions; and: 

Ark.—Williamson v. Rutherford, 91 
Ark. 79, 120 SW 402 (interlocutory 
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drainage district, may appeal *® or sue out a writ 
of error,*° the legislature may nevertheless, in its 
discretion, and in the absence of constitutional in- 
hibition, limit such right or deny it altogether.*+ 
Hence the statutes must be looked to in determining 
whether a particular order or decision in a drain- 
age proceeding is appealable.*? 


In cases where no 


order changing route); Huddleston v. 
Coffman, 90 Ark. 219, 118 SW 1010: 
(allowance of attorney’s fees). 

Ida.—In re Ada County Drain. 
Dist., 30 Ida. 351, 164 P 1018 (order 
declaring district’ organized not ap- 
pealable). 

Ind.—Collins v. Laybold, 182 Ind. 
126, 104 NE 971 (order appointing ap- 
praisers); Crow v. Evans, 178 Ind. 
661, 100 NE 8 (order dismissing re- 
monstrance for insufficient number of 
signatures); Moorehouse v. Kunkal- 
man, 177 Ind. 471, 96 NE 600 (refusal 
of allowance for expense); Studa- 
baker v. Wells County, 161 Ind. 583, 
69 NE 256 (order overruling excep- 
tions, and confirming engineer’s re- 
port not appealable); Oathout v. Sea- 
brooke;~ 159 ‘Ind. 1529, 65° NE - 5217; 
Studabaker v. Wells County, 156 Ind. 
588, 60 NE 453 (refusal to appoint 
commissioner to complete ditch); 
Donalson vy. Lawson, 126 Ind. 169, 25 
NE 903; Meehan v. Wiles, 93 Ind. 52; 
Bryan v. Moore, 81 Ind. 9; Houk v. 
Barthold,,73 Ind. 21 (holding that, 
under the Drainage Law of 1875 [1 
Rev. St. (1876) p 430] providing that 
any party aggrieved may appeal from 
orders of the board of commissioners, 
an appeal will lie from orders made 
under any of its sections). 

Ky.—Bennett v. Knott, 112 SW 849 
(allowance of attorney’s fee to be 
taxed as costs); Lancaster vy. Lea- 
ee ‘110 Ky. 251, 61° SW 281, 22 KyL 

Mich.—Horner v. Biggam, 36 Mich. 
243 (holding that under Comp. L. 
[1871] § 1798, providing for an ap- 
peal to a justice of the peace from 
the action of the township drain com- 
missioner in establishing, or refus- 
ing to establish, a ditch, it is not 
every act or omission of the commis- 
sioner from which an appeal can be 
taken). 

Minn.—Mundwiler v. Bentson, 128 
Minn, 69, 150 NW 209 (holding that 
an appeal will lie where the county 
board refusés to lay out a ditch, but 
not where it establishes a ditch, ex- 
cept on the question of damages and 
benefits); Aspelin v. Murray County, 
115 Minn. 440, 132 NW 749; State v. 
Polk County, 87 Minn. 325, 92 NW 
216, 60 LRA 161; Dressen v. Nicollet 
County, 76 Minn. 290, 79 NW 113. 

Mo.—In re Mississippi, ete., River 
Drain. Dist., 270 Mo. 157, 192 SW 727; 
Western Tfe, eta, Co. v. Naylor 
Drain. Dist. No. 1, 226 Mo. 420, 126 
NW 499 (statute held retroactive); 
Drainage Dist. No. 4 v. Wabash R. 
Co., 216 Mo. 709, 116 SW 549; King’s 
Lake Drain., ete., Dist. v. Jamison, 
176 Mo. 557, 75 SW 679; Sanders v. 
St. Louis, etc., R. Co., 116 Mo. A. 614, 
92 SW 756. 

N. M.—In re Greenfield Drain. 
Dist., 21 N. M. 286, 154 P 382 (finding 
as to required signatures to peti- 


tion). 
N. C.—Stanly v. Watson, 33 N. C. 
ment Collins v. Haughton, 26 N. C. 


Oh.—Atley v. Clinton County, 77 
Oh, St. 285, 82 NE 1079; Engle v. 
Defiance County, 25 Oh. St. 425; Bow- 
rene v. Seneca County, 20 Oh. St. 

Wis.—In re Horicon Drain. Dist., 
136 Wis. 227, 116 NW 12 (order con- 
firming preliminary report). 

Ont.—Adelaide Tp. v. Metcalf Tp., 
27 Ont, A. 92 (order referring back 
report of engineer). 

fa] Unauthorized appeal.—Where 
during the pendency of proceedings 
before the board of commissioners an 
application is made by one of the 
parties for the removal of the cause 
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appeal is provided a review may be obtained by 
other proper legal remedies,*® such as certiorari,** 
Failure of a landowner to appeal, 
where an appeal is provided, waives all other reme- 
dies,*® and a respondent who objected only to the 
report of drainage commissioners cannot take ad- 
vantage of another’s appeal from the order of in- 


or mandamus.*® 


corporation.** 


Board of review. Some statutes provide for an 
appeal from the decision of the local authorities to 
a board of review,*® and such appeal must be avail- 
ed of before complaint can be made in another 


form.*® 
Estoppel to appeal. 


to a federal court, an appeal from the 
decision of the board striking the ap- 
plication from the files was unauthor- 
ized, and such appeal does not trans- 
fer the case to the circuit court nor 
affect the jurisdiction of the board of 
commissioners. Donalson v. Lawson, 
126 Ind. 169, 25 NE 903. 

43.° State y. Polk County, 87 Minn. 
325, 92 NW 216, 60. LRA 161. See 
Inglin v. Hoppin, 156 Cal. 483, 105 P 
582 (holding that a statute authoriz- 
ing an appeal was unnecessary, since 
the writ of review and mandamus are 
sufficient for the correction of errors 
of the board of supervisors in pro- 
ceedings for the establishment of rec- 
lamation districts). 

44. State v. Polk County, 87 Minn. 
325, 92 NW 216, 60 LRA 161. 

45. Inglin v. Hoppin, 156 Cal, 483, 
105 P 582; Sanders v. St. Louis, etce., 
R. Co., 116 Mo. A. 614, 92 SW 736. 

46. Herron Vv. Greene County 
Drain, Dist. No. 60, (Iowa) 1388 NW 
846; Kelley v. Greene County Drain. 
Dist. No. 60, 158 Iowa 735, 138 NW 
841. And see Hartshorn v. Wright 
County Dist. Ct., 142 Iowa,72, 120 NW 
479 (intimating, but not deciding, 
that Code Suppl. [1907] § 1989a46, 
providing that failure to appeal from 
an order of the board of supervisors 
shall be a waiver of any illegality in 
the proceedings, and the remedies 
provided in the act shall be exclusive 
of all other remedies, may take away 
the right to have proceedings of the 
board reviewed on certiorari). 

47. In re Big Lake Drain. Dist., 
265 Mo. 450, 178 SW 110. 

48. Sanner v. Union Drain. Dist., 
175 Ill. 575, 51 NE 857 [rev 64 Ill. A. 
62]; Duryea v. Edinger, 169 Mich, 218, 
134 NW 978; Prichard v. Bixby, 71 
Wis. 422, 37 NW 228; State v. Find- 
ley, 67 Wis. 86, 30 NW 224. 

[a] Whole board must qualify and 
participate.—Where the statute pro- 
vided for the appointment of five 
commissioners to hear appeals from 
the order of the board of supervisors 
in drainage proceedings, it was held 
that it was essential to the validity 
of their decision that all five of the 
commissioners so appointed should 
qualify and participate in the hear- 
ing and decision. Prichard v. Bix- 
by, 71 Wis. 422, 37 NW 228; State vy. 
Findley, 67 Wis. 86, 30 NW 224. 

49. Sanner v. Union Drain. Dist., 


175 Ill. 575, 51 NE 857 [rev 64 IIll. A. 
62]; Duryea v. Edinger, 169 Mich. 
218, 1384 NW 978. 
: 60. Union Drain: “Dist..No. 3) -v. 
Ullrich, 273 Ill. 165, 112 NE 456. 

51. Borah Drain. Dist. v. Anken- 


brand, 277 Tl. 132, 115 NE 112. 

52. Conclusiveness of viewers’ re- 
port see supra § 100. 

53. U. S.—Chicago, ete., R. Co. v. 
Appanoose County, 170 Ted. 665 [aff 


A landowner who joins in, 
a petition for the organization of a drainage dis- 
trict and obtains the precise thing which he asks 
for cannot appeal from an order establishing the 
district ;°° but such landowner is not estopped where 
a district other than that petitioned for, and with , 
different boundaries, is established,°+ 


DRAINS 


[§ 124] (2) 


vides.®® 


[§ 125] (3) 


the statutes.>® 


appeal. 


182 Wed. 291, 104 CCA 573, 31 LRANS 


LE Ta: 

*Ind.—Oathout v. Seabrooke, 159 
Ind. 529, 65 NE 521. Contra Meehan 
v. Wiles, 93 Ind. 52; Bryan v. Moore, 
81 Ind. 9 (the latter case holding that 
a statute providing that if the coun- 
ty board should become ‘‘satisfied’’ 
that the contemplated work was of 
public utility, they should appoint ap- 
praisers, did not confer on the board 
discretionary power to determine the 
question, but a judicial duty, subject 
to review). 

Nebr.—Dodge County v. Acom, 61 
Nebr. 376, 85 NW 292. 

Oh.—Engle v. Defiance County, 25 
Oh. St. 425; Bowersox v. Seneca 
County, 20 Oh. St. 496. But see Atley 
v. Clinton County, 77 Oh. St. 285, 82 
NE 1079 (decided under Rev. St. 
{1906] § 4463, authorizing any person 
aggrieved by the decision of the 
county commissioners to appeal from 
a final order determining whether the 
ditch will be conducive to the public 
health, convenience, or welfare, and 
pl este the route is practicable, 
etc.). 

Wis.—State v. Stewart, 74 Wis. 620, 
43 NW 947, 6 LRA 394. 

See also infra note 55, 

[a] In North Carolina, under a 
statute providing for a report to the 
county court by a jury of freeholders 
as to the necessity for a drain, and 
if necessary, how it shall be dug, and 
the amount of damages, it was held 
that no appeal would lie from the 
decision of the county court con- 
firming or setting aside such report, 
but that any error committed by 
the county court could be revised in 
the superior court by a writ of error, 
or writ of certiorari in the nature of 
a writ of error. Stanly v. Watson, 33 
N. C. 124; Collins v. Haughton, 26 
N. C. 420. And see Skinne vy. Nixon, 
52 N. C. 342 (holding that the com- 
missioners provided for constitute a 
separate and distinct tribunal, whose 
report is not reviewable on a ‘general 
appeal from the county court to the 
superior court). 

54. See supra § 15. 

55. Atley vy. Clinton County, 77 Oh. 
St. 285, 82 NE 1079. 

[a] In Iowa (1) it has been held 
that the decision of the board of 
supervisors establishing (Chicago, 
ete., R. Co. v. Hamilton County, 162 


NW_ 868; Wood v. Honey Creek 
Drain., ete, Dist. No. 6, 180 Iowa 
159, 160 NW 342; Denny v. Des 


Moines County, 143 Iowa 466, 121 NW 
1066), (2) or refusing to establish 
(Bump v. Hardin County, 123 NW 
1065; In re Hardin County Drain. 
Dist. No. 3, 146 Iowa 564, 123 NW 
1059; In re Nishnabotna River Impr. 
Dist. No. 2, 145 Iowa 130, 123 NW 
769; Denny v. Des Moines County, 


Drain, and Lands to Be Included in District,°* 
some jurisdictions it has been held that decisions 
of inferior tribunals upon the questions whether 
a drain is necessary or conducive to public health 
or welfare,°? and whether the lands included in a 
reclamation district are of the character for the 
reclamation of which such district is authorized to 
be formed,®* are not, in the absence of fraud, sub- 
ject to review on appeal, unless the statute so pro- 


aly | 
. re 
. ~ 


[§§ 123-125 


Determination as to Necessity of 
In 


Persons Entitled to Appeal. The 


determination of who may appeal from the judg- 
ment or order in drainage proceedings depends upon 
In general, any party aggrieved °7 
or directly affected °8 by the decision is entitled to 
And under a constitutional provision per- 
mitting any citizen of a county to sue to protect 
the inhabitants thereof from illegal exactions, it 
has been held that a citizen owning land in a drain- 


143 Iowa 466, 121 NW 1066), a drain- 
age district is not reviewable on ap- 
peal. (3) So their determination as 
to what lands shall be included in the 
district, being an exercise of legisla- 
tive power, is not subject to. review 
oh appeal. Bump v. Hardin County, 
123 NW 1065; In re Hardin County 
Drain. Dist. No. 3, 146 Iowa 564, 123 
NW’? °1059: “Chicago; ete; R. (Cov. 
Monona County, 144 Jowa 171, 122 
NW 820; Ross v. Wright County, 128 
Iowa 427, 104 NW 506, 1 LRANS 481. 
But see Prichard v. Woodbury Coun- 
ty, 150 Iowa 565, 129 NW 970 (where 
the court, citing the cases holding 
that such question is not reviewable, 
refused to reaffirm the rule, saying 
that the correctness of such rule was, 
to say the least, debatable). (4) But 
there are cases which hold that the 
determination of the supervisors in 
establishing a district may be re- 
viewed but will not be set aside ex- 


cept upon clear, satisfactory, and 
convincing evidence. Mittman  v. 
Farmer, 162 Iowa 364, 142 NW 


991, AnnCas1915C 1; ‘Prichard v. 
Woodbury County, 150 Iowa 565, 129 
NW 970; In re Nishnabotna River 
Impr. Dist. No. 2, 145 Iowa 130, 123 
NW 769; Hartshorn v. Wright County 
Dist. Ct., 142 Iowa 72, 120 NW 479; 
Temple v. Hamilton, 134 Iowa 706, 
112 NW 174. 

56. See statutory provisions; and 
Prichard v. Woodbury County, 150 
Iowa 565, 129 NW 970 (holding that 
under Code Suppl. [1907] § 1989a46, 
only the owners of lands within the 
newly established district could com- 
plain on appeal of the establishment 
of a new district which drains into 
the old ditch, so that the owners of 
lands within the old district, or one 
of the counties composing the old 
drainage district, who were not par- 
ties to the original proceedings to es- 
tablish the new district, and did not 
make objections before the board of 
supervisors, cannot complain of the 
establishment of the new ditch). - 

[a] In North Carolina any land- 
owner whose land is included within 
the district may appeal from the de- 
cision of the clerk to the superior 
court upon an issue as to whether his 
land will be benefited. Shelton v. 
White, 163 N. C. 90, 79 SE 427; Par- 
ker v. Johnson, 163 N. C. 74, 79 SE 
430; In re Big Coal Water Creek 
Drain. Dist., 162 N. C. 127, 78 SE 14. 

57. Lake Shore, ete, R. Co. v. 
Clough, 182 Ind. 178, 104 NE 975, 105 
NE 905 (holding that remonstrators 
cannot complain on appeal of mat- 
ters which do not affect their rights); 
Powell v. Clelland, 82 Ind. 24; Lewis 
“i Pryor Drain. Dist., (lowa) 167 NW 

58. Stockton v. Ham, 180 Ind. 628, 
102 NE 378, 103 NE 482. 


Tor later cares, developments and changes in the law s 
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mulative Annotations, same title, page and note number. 


§§ 125-198] 


age district may appeal.5® 


[§ 126] b. Presentation and Reservation of 
The general rule °° that ques- 
tions not raised in the trial court * by timely ob- 
jections © and exceptions,®® and, in some cases, by 
a motion for new trial,°* applies to appeals from 
orders of the court or county board in drainage 
Objections in drainage proceedings 
which go to the jurisdiction of the county board 
over the subject matter may be raised for the first 
time on appeal,®® and errors appearing on the face 
of the record may be taken advantage of, without 
preserving objections or exceptions.®® 
jections which could not have been made before the 
board may be considered on. appeal.® 
owners fraudulently induced by petitioners to de- 
fault are not restricted on appeal to the litigation 
of questions presented to the board.*® 

Upon appeal in drainage 


Grounds of Review. 


proceedings. 


[§ 127] c. Parties. 


59. Huddleston v, Coffman, 90 Ark. 
378,,118 SW 1010 (from order allow- 
ing attorney’s fees). 


60. See peed Appeal and Er- 
ror §§ 580-9 
61. Rayl fe Kirby, 180 Ind. 553, 


102 NE 136, 103 NE 440; Shields v. 
Pyles, 180 Ind. 71, 99 NE 742; Wil- 
liams v. Dexter, 175 Ind. 659, 95 NE 
113; O’Toole v. Tudor, 175 Ind. 227, 93 
NE 276; Strayer v. Taylor, 163 Ind. 
230, 69 NE 145; Shoemaker v. Wil- 
liamson, 156 Ind. 384, 59 NE 1051; 
Ford v. Ford, 110 Ind. 89, 10 NE 
648; Simpson v. Kossuth County, 180 
Iowa 1330, 162 NW 824; Mackland v. 
Pottawattamie County, 162 lowa 694, 
144 NW 317; In re Big Coal Water 
Creek Drain. Dist., 162 N. C. 127, 78 
SE 14. And see Makeever v. Mar- 
tindale, 156 Ind. 655, 60 NE 341 
(where a motion was filed to strike 
out the viewers’ report, but no cost 
bond was filed with the motion, as 
required by statute, and it was held 
that the motion presented no ques- 
tion, and that an appeal to the cir- 
cuit court was properly dismissed). 
62. Union Drain. Dist. No. 3 Vv. 
Ullrich, 273 Tll. 165, 112 NE 456; 
Briar v. Job’s Creek Drain. Dist., 185 
Tll. 257, 56 NE 1042; Thompson vy. 
Ryan, 183 Ind. 232, 108 NE 98; Pin- 
ney v. Powers, (Ind.) 104 NE 857; 
Shields v. Pyles, 180 Ind. 7i, 99 NE 
742: Williams v. Dexter, 175 Ind. 
659, 95 NE 113; Carr v. Duhme, 167 
Ind. 76,78 NE 322, 10 AnnCas 967; 
Strayer v. Taylor, 163 Ind. 230, 69 
NE 145; Inwood v. Smith, 156 Ind. 
687, 60 NE 703 [dist Metty v. Marsh, 
124 Ind. 18, 23 NE 702]; Steele v. 
Bmpsom, 142 Ind. 397, 41 NE 822; 
Budd v. Reidelbach, 128 Ind. 145, 27 
NE 349; Metty v. Marsh, 124 Ind. 18, 
23 NE 702; Ford v. Ford, 110 Ind. 89, 
10 NE 648; Lipes v. Hand,‘ 104 Ind. 
503, 1 NE 871, 4 NE 160; Williams v. 
Stevenson, 103 Ind. 243, 2 NE 728; 
Meranda v. Spurlin, 100 Ind. 380; 
Higbee v. Peed, 98 Ind. 420 (ques- 
tions presented by general objection); 
Morrison v. Foust, 82 Ind. 601; Cool- 
man v. Fleming, 82 Ind. 117; Lewis v. 
Pryor Drain. Dist., (Iowa) 167 NW 
94; Hatcher v. Greene County Suprs., 
165 Towa 197, 145 NW 12; Lightner’s 
App., 156 Iowa 398, 136 NW 761, 137 
NW 462; Lyon v. Sac County, 155 
Towa 367, 136 NW 324; Prichard v. 
Woodbury County, nee Towa 565, 129 
NW 970; In re C. G. Hay Drain. Dist. 
No. 23, 146 Iowa 280, 125 NW 225; 
In re Jenison, 145 Towa 215,123 NW 
979; In re Nishnabotna River Impr. 
Dist., 145 Iowa 130, 123 NW _ 769 
(scope of review under general ob- 
jections); In re Lightner, 145 Iowa 
95,-123 NW 749; Hackett v. Brown, 
128 Mich. 141, 87 NW 102. See gen- 
erally Appeal and Error §§ 636-800. 
fa] Objection first made ‘in quo 
warranto.—An objection to the val- 
idity of the organization of a drain- 
age district, because one of the high- 
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So also ob- 


Property 
(1) In General. 


way commissioners signed the peti- 
tion, made an affidavit that the peti- 
tion was sufficiently signed, and 
thereafter found that the affidavit 
was made by a eredible witness, 
comes too late, when first made after 
the work has been practically com- 
pleted, and on appeal in quo war- 


ranto against the commissioners. 
Fog: v. Crowley, 250 Ill. 282, 95 NE 
63. Wolfe v. Gleason, (Ind.) 115 


NE 3822; Thompson vy. Ryan, 183 Ind. 
232, 108 NE 98; Stevens v. Temple- 
ton, 174 Ind. 129, 91 NE 563; Drebert 
v. Erier, 106 Ind. 510, 7 NE 223; 
Dukes v. Working, 93 Ind. 501; In re 
Big Cold Water Creek Drain. Dist., 
162 N, C. 127, 78 SH 14. See general- 
ly Appeal and Error §§ 801-848. 

[a] Time of filing exceptions.— 
Objections to the amendment of a 
petition to be available, on appeal, 
must be filed at the time the amend- 
ment is allowed. Williams v. Ste- 
venson, 103 Ind. 243, 2 NE 728. 

64. Bowman v. Ely, 135 Ind. 494, 
35 NE 123; Baltimore, etc., R. Co. v. 
Ketring, 122 Ind. 5, 23 NE 527. See 
generally Appeal and Prror §§ 849- 
911. But see Dukes v. Working, 93 
Ind. 501, 503 (where the court said: 
“By analogy with other statutory 
proceedings, it would seem that in 
such a case as the one at bar, no 
motion for a new trial is contem- 
plated or necessary to reserve ques- 
tions upon the evidence, and that the 
only proper mode of reserving such 
questions ...is by saving excep- 
tions to the findings of the court’’). 


65. Strayer v. Taylor, 163 Ind. 230, 
69 NE 145; Steele v. Empsom, 142 
Ind. 397, 41 NE 822; King’s Lake 


Drain., ete., Dist. v. Jamison, 176 Mo. 
557, 75 SW 679 (objection to com- 
petency of commissioner). But see 
Carr v. Duhme, 167 Ind. 76, 78 NE 
322, 19 AnnCas 967 (holding that, 
where the disqualification of a coun- 
ty commissioner to act was disclosed 
by the record and known to the par- 
ties, a party failing to raise such 
objections at the earliest opportun- 
ity waived the same, and could not 
object for the first time on appeal 
that the proceedings were void for 
that reason). 

66. Drummer Creek Drain. Dist. 
v. Roth, 244 Ill. 68, 91 NE 63 (petition 
not signed by requisite number of 
landowners). 

67. Lewis v. Pryor Drain. Dist., 
(Iowa) 167 NW 94. 


68. Kemp v. Adams, 164 Ind. 258, 
43 NB -590. 
69. Lantz v. Caraway,.180 Ind. 


484, 103 NE 335, 50 LRANS 32; Ste- 
vens v. Templeton, 170 Ind. 248, 84 
NE 148; Smith v. Gustin, 169 Ind. 42, 
80 NE 959, 81 NE 722; Keiser v. 
Mills, 162 Ind. 366. 69 NE 142; Good- 
rich v. Stangland, 155 Ind. 279, 58 NE 
148; Munson v. Blake, 101 Ind. 78. 
[a] How designated on docket.— 


[19 C.J.] 669 


proceedings all parties to the judgment or order 
appealed from are necessary parties,®® and those 
in whose favor judgment was rendered should be 
made appellees.° 
judgment,”! although parties to the record,’? need 
not be made parties on appeal. 
Intervention or addition of new parties. 
been held that a petition in intervention cannot be 
filed in the district court on appeal from the action 
of a county board in drainage proceedings.*® 
‘application to amend the assignment of errors by 
making a party in the court below an appellee can- 
not be granted when it is not made until after the 
expiration of the time for perfecting the appeal.’* 
[§ 128]. d. Requisites for Transfer of Cause— 


But those not parties to the 


It has 


An 


The proceedings requisite for ob- 


taining a review are generally prescribed in the 
statutes relating to the establishment of drains or 
drainage districts. 


Such special statutes super- 


On appeal in a proceeding for the es- 
tablishment of a ditch, the remon- 
strants should appear on the circuit 
court docket as defendants and the 
petitioners as plaintiffs. Hardy v. 
McKinney, 107 Ind. 364, .8 NE 232. 

[b] Where an amended petition is 
treated as a new petition by all par- 
ties, the only parties necessary to be 
made appellees on appeal by remon- 
strators are those who signed the 
amended petition. Thompson Vv. 
Ryan, 183 Ind. 232, 108, NE 98. 

[ec] Appeal in term time or vaca- 
tion.— (1) When an appeal in drain- 
age proceedings is taken in term 
time the appellants are not re- 
quired to make all parties against 
whom judgment is rendered coappel- - 
lants. Stevens y. Templeton, 170 Ind. 
248, 84 NE 148; Smith v. Gustin, 169 
Ind. 42, 80 NE 959, 81 NE 722; Keiser 
v. Mills, 162 Ind. 366, 69 NE 142; 
Goodrich v. Stangland, 155 Ind. 279, 
58 NE 148. (2) The rule is otherwise 
where the appeal is taken in vaca- 
tion. Goodrich v, Stangland, 155 Ind. 
279, 58 NE 148. 

[a] Curing omission of parties.— 
The failure to name all the persons 
who should have been joined as ap- 
pellants is not cured by the appear- 
ance of appellees on appeal. Good- 
ees v. Stangland, 155 Ind. 279, 58 NIG 


70. Prough v. Prough, 174 Ind. 57, 
91 NE 337; Lauster v. Meyers, 170 
Ind. 548, 84 NE 1087; North v. Davis- 
son, 157 Ind. 610, 62 NE 447; Ex p. 
Sullivan, 154 Ind. 440, 56 NE ey babs 
In re Wilson, (Ky.) 51 SW 149. 

71. Lantz v. Caraway, 180 Ind. 484, 
103 NE 335, 50 LRANS 32; Kline wv 
Hagey; 169 Ind. 275, 81 NE 209; 
Hee v. Mills, 162 Ind. 366, 69 NE 
142. 

72. Lantz v. Caraway, 180 Ind. 
484, 103 NE 335, 50 LRANS 32; Kline 
v. Hagey, 169 Ind. 275, 81 NE 209. 

73. Prichard v. Woodbury Coun- 
ty, 150 Iowa. 565, 129 NW 970. But 
see Temple v. Hamilton County, 184 
Iowa 706, 710, 112 NW 174 (where 
the court, in allowing a _ petitioner 
whose lands were affected by a pro- 
posed drain and who had given the 
statutory bond for costs and ex- 
penses, to intervene on appeal and 
defend the order appealed from, said: 
“The statute does not definitely pro- 
vide who shall be considered the par- 
ties ... onappeal... but, if we as- 
sume that the county or the board 
of supervisors is properly a party to 
an appeal, it is only in nominal or 
representative capacity which does 
not deny to the real parties in inter- 
est the right to control the proceed- 
ings and to defend their respective 
rights in the premises’’). 

74, Prough v. Prough, 174 Ind. 57, 


91 NE 337. 
75. See statutory provisions; and 
Collins v. Stewart, 117 Ark. 4, 173 SW 


824; Cross County Drain. Dist. No. 1 
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sede the statute relating to appeals generally,’® and 
a substantial compliance therewith is essential to 
the jurisdiction of the appellate court.’ 
same strict procedure is not required on appeal to 
the cireuit court from the county board of com- 
missioners, as on appeal to the supreme court.’® , 

(2) Time of Taking Proceedings. 
statutory requirement as to the time of taking an 
appeal or other proceedings for review must be 
followed,’® and if no time is prescribed, the gen- 
The appellate court 
has no power to extend the time for perfecting such 
But where the appellant has complied 
with the provisions ‘of the statute, the failure of the 
officer of the court or board to perform. the func- 
tions of his office will not affect the rights of the 


[§ 129] 


eral practice acts control.®° 


an appeal.*? 


appellant.*? 
[§ 130] 
Appeal. 


(3) Prayer, Affidavit, 
Under some statutes appellant is required 


: DRAINS 


But the 
an appeal.®? 


The 
statute.®® 


-[§ 131] (| 


“Le 


[§§ 128-131 


specifying the particular order or judgment ap- 
pealed from,** file an affidavit,°® showing a legal 
ground of appeal,’* and obtain an order granting 
Such order must be granted by the 
court from which the appeal is taken, and not by 
the clerk of the court.%® 
different course of procedure is prescribed by 


In other jurisdictions a 


Bond. In order to perfect an ap- 


peal in drainage proceedings, appellant must, with- 
in the time prescribed by statute,®° file with the 
county auditor or clerk of the court an appeal 
bond ° in substantial compliance with the statute,°? 
and until this has been done the appellate jurisdic- 
tion does not attach.®* 
in accordance with the requirements of the statutes, 


A bond filed and approved, 


may not be collaterally attacked for mere defects.°* 


and Order for 


to present a petition or prayer for an appeal,®* 


v. Rolfe, 110 Ark. 374, 161 SW 1034; 
Stewart v. Floyd County, (Iowa) 166 
NW 1052. And see infra notes 76, 
its 

76. Craighead County Drain. Dist. 
No. 7 v. Stuart, 104 Ark. 113, 147 SW 
460. 

77. Craighead County Drain. Dist. 
No. 7 v. Stuart, 104 Ark. 113, 147 SW 
460; Elwood v. Sae County, 156 Iowa 
407, 136 NW 709. 

78. Neibert v. Long, 184 Ind. 494, 
111 NE 612. 

79, Ark.—Chicago Mill, etc., Co. v. 
Mississippi County Drain. Dist. No. 
15, 117 Ark. 292, 174 SW 566; Craig- 
head County Drain. Dist. No. 7 v. 
Stuart, 104 Ark. 113, 147 SW 460 
(holding that an order of the.county 
court forming a drainage district is a 
final order; and an appeal to the cir- 
cuit court under Kirby Dig. § 1428, 
cannot be granted or taken after the 
expiration of the term). 

Ind.—Brady v. Garrison, 178 Ind. 
459, 99 NE 788; Inskeep v. Gilbert, 
Mes vA ON Gow TIN Heo isi SS TUE Day, 
Biesiada, 174 Ind. 134, 90 NE 1009; 
Prough v. Prough, 174 Ind. 57, 91 NE 
337; Lake Shore Sand Co. v. Lake 
Shore, etc, R. Co., 171 Ind. 457, '86 
NE 754 (term time or vacation ap- 
peal); Renicker v. Davis, 171 Ind. 134, 
85 NE 964; Stevens v. Templeton, 170 
Ind. 248, 84 NE 148; Smith v. Gustin, 
169 Ind. 42, 80 NE 959, 81 NE 722; 
Denton y. Thompson, 136 Ind. 446, 35 
NE 264. 

Iowa.—Stewart v. Floyd County, 
166 NW 1052. 

Ky.—Laneaster v. Leaman, 110 Ky. 
251, 61 SW 281, 22 KyL 1842. 

Mich.—Horner vy. Biggam, 36 Mich. 
243. 
Minn.—State v. Johnson, 111 Minn. 
10, 126 NW 479. 

Miss.—Wheeler v. Bogue Phalia 
Drain. Dist., 106 Miss. 619, 64°S 375. 


N. M.—In re _ Dexter-Greenfield 
Drains Dist, 21 AN. oM.2286,, 20642 P 
382. 


Oh.—Atley v. Clinton County, 77 
Oh. St. 285, 82 NE 1079 (premature 
appeal); Burke v. Jackson, 22 Oh. St. 
268; Endley v. Aldrich, 15 Oh. Cir. 
Ct. .36, 8 Oh. Cir. Dee. 725 cholding 
that in ditch improvement proceed- 
ings the petition in error must be 
filed within six months after the final 
order of the county commissioners). 

80. Drummer Creek Drain. Dist. v. 
Roth, 244 Ill. 68, 91 NE 63. 

81. Prough v. Prough, 174 Ind. 57, 
91 NE 337. ; 

82. Denton v. Thompson, 136 Ind. 
446, 35 NE 264 (where the auditor 
failed to certify a transcript of the 
proceedings and an appeal bond with 
the clerk within the time prescribed 
by statute). 

83. Chicago Mill, ete., Co. v. Mis- 
sissippi County Drain. Dist., 117 Ark. 


292, 174 SW 566; Cross County Drain. 
Dist. v. Rolfe, 110 Ark. 374, 161 SW 
1034; Craighead County Drain. Dist. 
No. 7 v. Stuart, 104 Ark. 113, 147 SW 

460; Drain. Dist. No. 4 v. Wabash R. 
Co., 216 Mo. 709, 116 SW 549. 

84. Drain. Dist. No. 4 v. Wabash 
R. Co., 216 Mo. 709, 116 SW 549. 

85. Chicago Mill, etc., Co. v. Mis- 
sissippi County Drain. Dist., 117 Ark. 
292, 174 SW 566; Jacks Bayou Drain. 
Dist. v. .St: Louis ete, RK. Co., d6 
Ark. 30, 171 SW 867; Craighead Coun- 
ty Drain. Dist. v. Stuart, 104 Ark. 
113, 147 SW 460; Western Tie, etc., 
Co. v. Naylor Drain. Dist. Co., 266 Mo. 
420, 126 SW 499. 

86. Western Tie, etc., Co. v. Nay- 
lor Drain. Dist. Co., 266 Mo. 420, 126 
SW 499. 

_87. Chicago Mill, ete., Co. v. Mis- 
sissippi County Drain, Dist., 117 Ark. 
292, 174 SW 566; Jacks Bayou Drain. 
Dist iv. ‘St louis, ete; .R.. Cone 
Ark. 30, 171 SW 867; Cross County 
Drain. Dist. v. Rolfe, 110 Ark. 374, 
161 SW 1034 (amendment to show 
allowance of appeal); Craighead 
County Drain. Dist. v. Stuart, 104 
Ark. 118, 147 SW 460 (time and suf- 
ficiency of order). 

88. Cross County Drain. Dist. v. 
Rolfe, 110 Ark. 374, 161 SW 1034; 
Craighead Drain. Dist. v. Stuart, 104 
Ark. 113, 147 SW 460. 

89. See statutory provisions. 

{a] In Indiana (1) no prayer for 
an appeal need be entered by the 
board of county commissioners. 
Smith v. Gustin, 169 Ind. 42, 80 NE 
959, 81 NE 722. (2) The appeal is 
taken by filing with the county audi- 
tor an appeal bond (See infra § 131), 
(3) after which a transcript of the 
proceedings must be made by the au- 
ditor and certified to the clerk of the 
circuit court (See infra § 134). 

90. See cases supra § 129. 

91. Ark.—Craighead County Drain. 
Die v. Stuart, 104 Ark. 113, 147 SW 

Ill—Frahm v. Craig Drain. Dist. 
Comrs., 200 Ill. 238, 65 NE _ 649; 
rons Vv. Pugh, 13611. 539, 27 NE 

Ind.—Neibert.v. Long, 184 Ind. 494, 
111 NE 612; Thompson vy. Ryan, 183 
Ind. 232, 108 NE 98; Brady v. Garri- 
son, 178 Ind. 459, 99 NE 738; Inskeep 
v. Gilbert, 174 Ind. 726, 93 NE 8; 
Prough v. Prough, 174 Ind. 57, 91 NE 
337; Miller v. Wabash R. Co., 171 Ind. 
109, 85 NE 967; Smith v. Gustin, 169 
Ind. 42, 80 NE 959, 81 NE (722; 
Spriggs v. State, 161 Ind. 225, 66 NE 
693, 67 NE 992; Goodrich v. Stang- 
land, 155 Ind. 279, 58 NE 148; Denton 
v. Thompson, 136 Ind. 446, 35 NE 
264; Meehan v. Wiles, 93 Ind. 52. 

Iowa.—Elwood v. Sac County, 156 
Iowa 407, 136 NW 709; Schumaker v. 
Edington, 152 Iowa 596, 132 NW 966; 


Under some statutes, defects in the bond may be 
cured by amendment,®® or by the substitution of a 


Shaw v. Nelson, 150 Iowa 559, 129 
NW 827. 

Kan.—Shreves v. Gibson, 76 Kan. 
709, 92 P 584. ( 

Ky.—In re Wilson, 51 SW 149, 21 
KyL 231. 4 

Minn.—Anderson vy. Meeker Coun- 
ty, 46 Minn. 237, 48 NW 1022. 


Deal eR v. Jackson, 22 Oh. St. 
Okl.—Oklahoma County Drain. 


Spa Ge 5 v. Ferrell, 33 Okl. 381, 122 
ies J 

{a] Recitals in transcript. — 
Where a justice’s transcript on ap- 
peal recites the filing of a satisfac- 
tory bond and a plat of the land to 
be drained, this recital, in the ab- 
sence of evidence to impeach it, must 
be taken as true, and evidence of the 
required filing. Chronic v. Pugh, 136 
Tll. 539, 27 NE 415. 

{b] Parties to bond.—Where one 
of the remonstrants took a term-time 
appeal, and the condition of the bond 
filed by him was to pay the judgment 
and costs which might be rendered 
against him, such bond did not inure 
to the benefit of the other judgment 


defendants. Goodrich v. Stangland, 
155 Ind. 279, 58 NE 148. 
[ec] Failure to file bond.—(1) 


Where no appeal bond was filed with 
the clerk of the city court, as re- 
quired by a Kentucky statute (§ 
2396), it was proper to dismiss an 
appeal from an order of the county 
court in a proceeding to appoint 
viewers to view a proposed drainage 
ditch. In re Wilson, 51 SW 149, 21 
KyL 231. (2) The requirement of an 
appeal bond is jurisdictional and 
failure to file it is ground for dis- 


missal. Smith v. Gustin, 169 Ind. 
42. 80 NE 959, 81 NE 722. 
92. Ind.—Neibert v. Long, 184 


Ind. 494, 111 NE 612 (separate bonds 
by several appellants unnecessary); 
Thompson v. Ryan, 183 Ind. 232, 108 
NE 98 (signing by all appellants un- 
necessary); Miller v. Wabash R. Co., 
171 Ind. 109, 85 NE 967; Smith v. 
Gustin, 169 Ind. 42, 80 NE 959, 81 NE 
722; Spriggs~-v.. State, 161 Ind. 225, 
66 NE 693, 67 NE 992. 

Iowa.—Shaw v. Nelson, 150 Iowa 
559, 129 NW 827 (qualification of 
sureties). 

Kan.—Shreves v. Gibson, 76 Kan. 
709, 92 P 584 (amount of bond). 

Minn.—Anderson y. Meeker Coun- 
ty, 46 Minn. 237, 48 NW 1022. 

Okl.—Oklahoma County Drain. 
Dis Ne: 5 v. Ferrell, 32 Okl. 381, 122 
Pe 

93. Spriggs v. State, 161 ‘Ind. 225, 
66 NE 693, 67 NE 992. 

94. Shaw v. Nelson, 150 Iowa 559, 
129 NW 827. . 

95. Oklahoma County Drain. Dist. 
No.. 5,v.. Ferrell, 32 Okl. 381, 122 P 
698. 


For later cases, developments and changes in the law see cumulative Annotations¥same‘title; pare and note number, 


_ 


a 


w ia bai! 
4 §§ 181-135] 
' new and sufficient bond.% 
[§ 132] (5) Notice. In most jurisdictions the 


statutes require notice of appeal to be given in» 


drainage proceedings.®°* Some statutes require a 
notice of appeal from the determination of a board 
of supervisors to be filed with the county auditor.®* 
Such requirement is jurisdictional, and failure to 
file a sufficient notice is not waived by appellee’s 
appearance to move for dismissal.®® 

[§ 133] e. Supersedeas. An appeal from the 
determination of the county board in drainage pro- 
ceedings suspends all proceedings had upon ques- 
tions in issue before the board, and subsequent pro- 
ceedings under the order appealed from are void, 
although the order,be sustained by the appellate 
court.2. But it has been held that, where, pending 
appeal by remonstrators from an order establishing 
a drain, the drain is constructed, no stay of pro- 
ceedings being had or applied for and the order is 
reversed, the petitioners for the drain are not liable 
in a civil action for injuries to remonstrators’ 
lands, resulting from the construction of the drain.* 
In some jurisdictions it is held that the general 
statutes regulating supersedeas on appeal from 
"96. Neibert v. Long, 184 Ind. 494, 
111 NE 612; Miller v. Wabash R. Co., 
171 Ind. 109, 85 NE 967; Smith v. 
Gustin, 169 Ind. 42, 80 NE 959, 81 NE 
722; Meehan v. Wiles, 93 Ind. 52; 


Oklahoma County Drain. Dist. No. 5 
v. Ferrell, 32.Okl. 381, 122 P 698. 


NE 98. 
the appeal is 


' 97. Iowa.—Bedford  v._ Carroll 
County, 162 Iowa 588, 144 NW 301; | 58 NE 148. 
Elwood v. Sac County, 156 Iowa 407, [f] 


‘136 NW 709; Schumaker v. Edington, 
152 Iowa 596, 132 NW 966; Shaw v. 
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104 Ind. 590, 4 NE 299; Johnson v. 
Mullinix, 102 Ind. 164, 1 NE 553. 
Under the later statutes no notice is 
necessary on a term-time appeal. 4. 
Thompson v. Ryan, 183 Ind. 232, 108 
(3) It is otherwise where 
taken 
Goodrich v. Stangland, 155 Ind. 279, 


In Tllinois, under a _ statute 
providing for the issuance of a super- 6. 
sedeas to the drainage commissioners 


[19-C. J.] - 672 


judgments and orders of county courts do not ap- 
ply to orders establishing drainage districts,* but 
that a judge of the appellate court might, neverthe- 
less, in the exercise of its appellate and supervisory 
jurisdiction, restrain the commissioners from tak- 
ing further steps to establish the district pending 
the appeal, notwithstanding a provision of the 
drainage statute that no appeal therein provided 
should be allowed to delay the organization of the 
district.® 

[§ 134] f. Record. The provisions of the stat- 
utes requiring the filing of a transcript of the rec- 
ord® and a bill of exceptions’ must be complied 
with, and matters not shown by the record proper,® 
or presented by bill of exceptions ® cannot be con- 
sidered on appeal. But only such parts of the rec- 
ord need be embodied in the bill of exceptions as 
will enable the court to review the particular ques- 
tion involved.?° 

[§ 135] g. Assignments of Error. The general 
rules as to the necessity and sufficiency of assign- 
ments of error? have been appled to appeals in 
drainage proceedings.!? All the necessary parties 
to the appeal must be named in the assignment of 
2. Meehan v. Wiles, 93 Ind. 52. 
(2) 3. Thompson v. Reasoner, 122 Ind. 
454, 24 NE 223, 7 LRA 495. 

Strangways v. Ringgold, 106 

Ark. 433, 153 \SW 619 (the reason 
given being that the kind of bond 


provided for in such statutes is not 
applicable). 
5 106 


. Strangways v. Ringgold, 
Ark. 433, 153 SW 619. 

Brady v. Garrison, 178 Ind. 459, 
99 NE 738; Prough v. Prough, 174 


in vacation. 


Nelson, 150 Iowa 559, 129 NW 827; 
wie Head, 141 Iowa\651, 118 NW 
884. 

Kan.—Shreves v. Gibson, 76 Kan. 
709, 92 P 584, 

Ky.—In re Wilson, 51 SW 149, 21 
KyL 231. 

Minn.—In re McMillan v. Freeborn 
County, 93 Minn. 16, 100 NW_ 384; 
Anderson v. Meeker County, 46 Minn. 
237, 48 NW 1022 (notice need not 
show that appellant is “aggrieved’’). 

N. Y¥.—Burk ‘v. Ayers, 19 Hun 17; 
In re Underhill, 6 NYS 716. 

[a] Parties to be served.—(1) 
Persons interested, who file a remon- 
strance in ditch proceedings, as pro- 
vided by St. § 2390, become parties to 
the proceeding, and are necessary 
parties to an appeal to the circuit 
court, and must be served with proc- 
ess. In re Wilson, 51 SW 149, 21 
KyL 231. (2) Notice of appeal to 
the county court from the deter- 
mination of drainage commissioners 
establishing a drain must be served 
on the commissioners; and it is not 
necessary that it be served on peti- 
tioners and landowners. Burk  v. 
Ayers, 19 Hun (N, Y.) 17. 

{b] Yo whom addressed.—Under 
the Drainage Act (Gen. St. [1901] §$§ 
2551-2566), requiring notice of appeal 
to be given to the county, a notice 
otherwise sufficient delivered to the 
jelerk is not rendered void by the fact 
‘that it is addressed to the drainage 
commissioners. Shreves v. Gibson, 
76 Kan. 709, 92 P 584. 

[c] Misstatement as to the date 

of the order appealed from is not 
ground for dismissal of an appeal, 
where the notice is otherwise suffi- 
cient. Anderson vy. Meeker County; 
46 Minn. 237, 48 NW 1022. 
)  [d] Waiver of mnotice—An ap- 
pearance by appellees on appeal is a 
waiver of notice of appeal. Good- 
rich v. Stangland, 155 Ind. 279, 58 NE 
148. 

fe] In Indiana (1) under the 
earlier statutes, on appeal from the 
decision of the board of county com- 
missioners no notice or summons was 
required to be issued or served upon 
appellees, Morgan Civil Tp. v. Hunt, 

[19 C. J.—43] 


on appeal from their decision, the 
supersedeas gave notice to the com- 
missioners, and no;summons was nec- 
essary. Frahm v. Craig Drain. Dist. 
Comrs., 200 Il]. 233, 65 NE 649. 

98. Bedford v. Carroll County, 162 
Iowa 588, 144 NW 301 (notice need 
not be marked “filed,” but service 
without filing is not sufficient); El- 
wood v. Sae County, 156 Iowa 407, 136 
NW 709; Schumaker v. Edington, 152 
Iowa 596, 132 NW 966 (filing with 
auditor of county where appeal taken 
sufficient); Shaw v. Nelson, 150 Iowa 
559, 129 NW 827; In re Head, 141 
Iowa 651, 118 NW 884 (notice to au- 
ditor of each county in which dis- 
trict is located); McMillan v. Free- 
born County, 93 Minn. 16, 100 NW 
384, 1124 (motice of appeal directed to 
commissioners sufficient). 

[a] Signature.—The notice must 
be signed by appellant or his attor- 
ney to be sufficient, the mere indorse- 
ment upon its back that a certain per- 
son was appellant’s attorney not be- 
ing sufficient. Bedford v. Carroll 
County, 162 Towa 588, 144 NW 301. 


[b] Immaterial defects.—That the 
notice recited that the appearance 
term of the district court com- 


menced on Febr. 14, 1911, when it in 
fact commenced on Febr. 13th, was 
not vital. Bedford v. Carroll County, 
162 Iowa 588, 144 NW 301. 

99. Bedford v. Carroll County, 162 
Iowa 588, 144 NW 301. 

1. Ford v. Ford, 110 Ind. 89, 10 NE 
648; Hardy v. McKinney, 107 Ind. 364, 
S NE 232; Meehan v. Wiles, 93 Ind. 


a 

[a] In Illinois, upon the filing of 
a bond, on appeal to the county court 
from the decision of drainage com- 
missioners, the Farm Drainage Act 
(L, [1901] p 148) requires the coun- 
ty clerk to issue a supersedeas, to be 
served upon the commissioners, com- 
manding them to suspend further 
proceedings, and the filing of such 
bond, and issuance, service, and re- 
turn of the supersedeas, give the 
county court jurisdiction of the par- 
ties and subject matter. Frahm v. 
Craig Drain. Dist. Comrs:, 200 Ill. 
233, 65 NE 649. 


Ind. 57, 91 NE 337; Smith v. Gustin, 
169 Ind. 42, 80 NE 959, 81 NE 722; 
Toy v. Craig, 158 Ind. 444, 63 NE 
796; Denton v. Thompson, 136 Ind. 
446, 35 NE 264; In re Bradley, 117 
Iowa 472, 91 NW 780. 

[a] Jurisdictional facts to be 
shown.—Where the auditor’s tran- 
script on appeal was certified to con- 
tain all. the proceedings, but did not 
show that any bond whatever had 
been filed, the defect was jurisdic- 
tional and ground for dismissal. 
Smith v. Gustin, 169 Ind. 42, 80 NE 
959, 81 NE 722. 

[b] Abstract of account.—Objec- 
tion that the account filed by com- 
missioners with petition was not suf- 
ficiently itemized will not be consid- 
ered where account is not abstracted 
as required by rules of court. Bai- 
num v. Randolph Drain. Dist. Comrs., 
257 Ill. 486, 100 NE 987. 

7. Prough v. Prough. 174 Ind. 57, 
91 NE 337: Blemel v. Shattuck, 133 
Ind. 498, 33 NE 277; Lipes v. Hand, 
104 Ind. 503, 4 NE 160. 

8. Lake Agricultural Co. Vv. 
Brown, (Ind.) 114 NE 755; Starr v. 
Swain, 182 Ind. -313, 106 NE 357; Pin- 
ney v. Powers, (Ind.) 104 NE 857; 
Williams v. Stevenson, 103 Ind. 243, 
2 NE 728; Meranda v. Spurlin, 100 
Ind. 380; Lyon v. Sac.County, 155 
Iowa 367, 136 NW 324. See generally 
Appeal and Error §:1611 et seq. 

Presumptions as to matters not ap- 
pearing in record see infra § 136. 

9. Burroughs v. Donner, 282 Il. 
299, 118 NE 400; Bolt v. Ward, 156 
Ind. 382, 156 NE 1053: Sites v. Mil- 
ler, 120 Ind. 19, 22 NE 82; Indian- 
apolis, ete., Gravel Road Co. v. Chris- 
tian, 93 Ind. 360. See generally Ap- 
peal and Error § 1786. 

10. Blemel vy. Shattuck, 133 Ind. 
498. 33 NE 277. 

See Appeal and Error §§ 1461— 
1580. 


12. McCaleb v. Coon Run Drain., 
etc., Dist., 190 Ill. 549, 60 NE 898; 
Lantz v. Caraway. 180 Ind. 484, 103 
NE 335, 50 LRANS 382; Prough v. 
Prough, 174 Ind. 57, 91 NE 337; Laus- 
ter v. Meyers, 170 Ind. 548, 84 NE 
1087; Smith v. Gustin, 169 Ind. 42, 80 
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errors,!* and failure so to name them is ground 
for dismissal of the appeal.'* 

[§ 136] h. Review and Disposition of Cause— 
(1) In General. On appeal from an order or judg- 
ment of a court of general jurisdiction in which 
drainage proceedings are commenced, all reason- 
able presumptions are in favor of the jurisdiction 
of the lower court and the regularity of the pro- 
ceedings therein, where there is no contrary show- 
ing in the record, or where the facts upon which 
the correctness of the judgment appealed from de- 
pends are not set out in the record.1® The general 
rules relating to the review of questions of fact by 
the appellate court,'® and to the disregard of er- 
rors not prejudicial to the party complaining,’? 
apply to appeals in drainage proceedings. 

Effect of reversal. The reversal of an order of 
the court in which the proceedings were instituted 
and the quashing of the proceedings for error com- 
mitted in that court does not prevent the drain com- 
missioner from filing a new petition,t® and the 
commissioner does not lose jurisdiction by delay in 
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a at 


[$§ 135-139 


beginning new proceedings, where he acts as soon 
as practicable under the circumstances of the case.?° 
The legislature has power to provide that a re- 
versal of an order organizing a drainage district. 
shall not invalidate the organization as to other 
persons not joining in the writ.?° 

[§ 137] (2) Trial De Novo on Appeal—(a) In 
General. On appeal to the court from an order of 
the board of county commissioners or other inferior 
tribunal in drainage proceedings, the case stands 
for trial de novo, and not as a case on review,?* 
and such issues may, under some statutes, be tried 
by a jury,22 while under others they are tried in 
equity.2* The decision of the jury on appeal from 
the report of viewers should be reached without 
reference to the conclusion reached by the view- 
ers.?4 

[§ 138] (b) Scope and Extent of Review.?° 
The scope and extent of review on trial de novo 
are governed by the applicatory statutes.?® 

[§ 139] (c) Pleading and Amendments. On 
appeal in proceedings de novo before the cireuit 


NE 959, 81 NE 722; Keiser v. Mills, 
162 Ind. 366, 69 NE 142; North v. 
Davisson, 157 Ind. 610, 62 NE 447; 
Ex p. Sullivan, 154 Ind. 440, 56 NE 
911; Bowman v. Ely, 135 Ind. 494, 35 
NE 123; Williams v. Stevenson, 103 
Ind. 243, 2 NE 728; Ross v. Davis, 97 
Ind. 79; Dukes v. Working, 93 Ind. 
501; Roberts v. Smith, 115 Mich. 5, 72 
NW 1091. 

[a] Sufficiency.— An assignment 
that the report of the drainage com- 
missioners is not according to law 
is insufficient. Ross v. Davis, 97 Ind. 
RD 

13. Prough v. Prough, 174 Ind. 57, 
91 NE 3837; Lauster v. Meyers, 170 
Ind. 548, 84 NE 1087; Smith v. Gustin, 
169 Ind. 42, 80 NE 959, 81 NE 722; 
North v. Davisson, 157 Ind. 610, 62 
NE 447; Ex p. Sullivan, 154 Ind, 440, 
56 NE 911. 

14. Lauster v. Meyers, 170 Ind. 
548, 84 NE 1087; North v. Davisson, 
157 Ind. 610, 62 NE 447; Ex p. Sulli- 
van, 154 Ind. 440, 56 NE 911. 

{a] Christian name and initials.— 
(1) An appeal will not be dismissed 
for failure to comply with a rule of 
court requiring the christian names 
of the parties to be given in the as- 
signment of errors. Smith v. Gustin, 
169 Ind. 42, 80 NE 959, 81 NE 722; 
Keiser v. Mills, 162 Ind. 366, 69 NE 
142; Goodrich v. Stangland, 155 Ind. 
279, 58 NE 148. (2) Setting out the 
full names. is 1.0ot ground for dismis- 
sal, although elsewhere in the record 
such parties are designated only by 


initials of their christian names. 
Keiser v. Mills, supra. 
15. Boudre, ete, Union Drain. 


Dist. v. Ullrich, 273 Ill. 165, 112 NE 
456; Sny Island Levee Drain. Dist. 
Comrs. v. Dewell, 256 Ill. 126, 99 NE 
926; Katterhenry v. Arensman, 183 
Ind. 347, 108 NE 101; Starr v. Swain, 
182 Ind. 313, 106 NE 357; Pinney v. 
Powers, (Ind.) 104 NE 857; Kaufman 
v. Alexander, 173 Ind. 136, 88 NE 
502; Keiser v. Mills, 162 Ind. 366, 69 
NE 142; Carter v. Buller, 159 Ind. 52, 
64 NE 667; Pittsburgh, etc., R. Co. v. 
Machler, 158 Ind. 159, 63 NE 210; 
Williams v. Stevenson, 103 Ind. 243, 2 
NE 728; Meranda vy. Spurlin, 100 Ind. 
380; Lyon v. Sac County, 155 Iowa 
367, 186 NW 324. See generally Ap- 
peal and Error §§ 2662-2752. 

16. Kohl v. Chouteau Island 
Drain., etc., Dist., 283 Ill. 69, 118 NE 
999; Grow v. Davisson, (Ind.) 119 NE 
145 (benefit to lands); Katterhenry v. 
Arensman, 183 Ind. 347, 108 NE 101 
(cost exceeding benefit); Wheeler v. 
Bogue Phalia Drain. Dist., 106 Miss. 
619, 64 S 375 (benefit to lands); Sib- 
bett v. Steele, 240 Mo. 85, 144 SW 
439 (benefit to lands). See generally 


Appeal and Hrror §§ 2853-2860. 

17. North Richland Drain. Dist. v. 
Karr, 280 Ill. 567, 117 NE 770; Por- 
teravacArmstrong itso oN iC. 29, yok 
SE 926. See generally Appeal and 
Error §§ 2878-3055. 

18. Chase v. Porter, 166 Mich. 21, 
131- NW 106. 

19. Chase v. Porter, 166 Mich. 21, 
131 NW 106. 

20. Aldridge v. Matthews, 257 Ill. 
202, 100 NE 536 (holding that, since 
the suing out of a writ of error is 
the beginning of a new suit, the stat- 
ute applies to a reversal of an order 
organizing a drainage district made 
“eos to the enactment of the stat- 
ute). 

21. Ga.—kKnox v. Crump, 15 Ga. A. 
697, 84 SE 169. 

Ind.—Neibert v. Long, 184 Ind. 494, 
11 NE 612; Rayl v. Kirby, 180 Ind. 
553, 102 NE 1386, 103 NE 440; Miller 
v. Wabash R. Co., 171 Ind. 109, 85 NE 
967; Toy v. Craig, 158 Ind. 444, 63 NE 
796; Makeever y. Martindale, 156 Ind. 
655, 60 NE 341; Trittipo v. Beaver, 
155 Ind. 652, 58 NE 1034; Thompson 
v. Jasper County, 148 Ind. 136, 45 NE 
519; Wilson v. Talley, 144 Ind. 74, 42 
NE 362, 1009; Steele v. Empson, 142 
Ind. 397, 41 NE 822; Bonfoy v. Goar, 
140 Ind. 292, 39 NE 56; Bachelor v. 
Cole, 132 Ind, 148, 31 NE 569; Mills 
Ve Hardy. fas .ind- sollte ode INE OS: 
Sharp v. Malia, 124 Ind. 407, 25 NE 9; 
Metty v. Marsh, 124 Ind. 18, 23 NE 
(022° Ford ov. Word. 1105 Inds «89. 10 
NE 648; Hardy v. McKinney, 107 Ind. 
365, 8 NE 232; Bennett v. Meehan, 83 
Ind. 566, 43 AmR 78; Coolman v. 
Fleming, 82 Ind. 117; Corey v. Swag- 
ger, 74 Ind. 211; Spahr v. Schofield, 
66 Ind. 168; McKinsey v. Bowman, 58 
ina: 88; Kellogg v. Price, 42 Ind. 

0. 

Iowa.—Stewart v. Floyd County, 
166 NW 1052; Mittman v. Farmer, 162 
Iowa 364, 142 NW 991, AnnCas1915C 
1; In re Nishnabotna River Impr. 
eae No. 2, 145 Iowa 130, 123 NW 
d ° 

Kan.—Shreves y. Gibson, 76 Kan. 
709, 92 P 584. 

Ky.—Bennett v. Knett, 112 SW 849; 
Lancaster v. Leaman, 110 Ky. 251, 61 
SW 281, 22 KyL 1842. 

Minn.—Rooney v. Stearns County, 
130 Minn. 176, 153 NW 858; Dodge v. 
Martin County, 119 Minn. 392, 138 
NW 675; In re Madsen, 117 Minn. 
369, 135 NW 1003; McMillan v. Free- 
born County, 93 Minn. 16, 100 NW 
384. 

Mo.—Walker v. Sundermeyer, 271 
Mo. 579, 197 SW 102; Western Tie, 
etc., Co. v. Naylor Drain. Dist. Co., 
226 Mo. 420, 126 SW 499. 

Oh.—Allyn v. Depew, 28 Oh. St. 


1619; Trimble v. Koch, 26 Oh. St. 434; 
Jackson Tp. v. Jones, 2 Oh. Cir. Ct. 
482, 1 Oh. Cir. Dec. 600; Emig w. 
ae County, 5 OhS&CP 459, 5 OhNP 


S. D.—In re Yankton-Clay County 
Drain. Ditch, 31 S. D. 496, 141 NW. 
393, 30 S. D. 79, 187 NW 608. 

[a] In Missouri the act giving 
the right of appeal to the supreme 
court as in other actions does not 
contemplate a direct appeal to that 
court, but for an appeal through the 
circuit court, where issues are to be 
tried de novo. King’s Lake Drain., 
etc., Dist. v. Jamison, 176 Mo. 557, 75 
SW 679. 

22. Johnson v. Amacher, #72 Ind. 
248, 86 NE 1014; Beery v. Driver, 167 
Ind. 127,076.) IN BOON brit Gp OMmnVs 
Beaver, 155 Ind. 652, 58 NE 1034; 
Wilson v. Talley, 144 Ind. 74, 42 NE 
362, 1009; Steele v. Empson, 142 Ind. 
397, 41 NE 822: Bachelor v. Cole, 132 
Ind. 1438, -31 NE 569; Rooney v. 
Stearns County, 130-Minn. 176, 153 
NW 858; Cunningham vy. Big Stone 
County, 122 Minn. 392, 142 NW 802; 
Dodge v. Martin County, 119 Minn. 
392, 188 NW 675; Trimble v. Koch, 26 
Oh. St. 434; Emig v. Clark County, 
5 OhS&CP 459, 5 OhNP 471. 

23. Prichard v. Woodbury County, 
150 Iowa 565, 129 NW 970; In re 
Nishnabotna River Impr. Dist. No. 
2, 145 Iowa 130, 123 NW 769. 

24, Rooney v. Stearns County, 130: 
Minn, 176, 153 NW 858; Cunningham 
v. Big Stone County, 122 Minn. 392, 
142 NW 802; Dodge v. Martin Coun- 
ty, 119 Minn. 392, 1388 NW 675. 

25. Decisions reviewable sce supra 
§§ 123, 124. 
is appeal from court see infra § 

26. See statutory provisions; and 

Smith v. Gustin, 169 Ind. 42, 81 NE 
722, 80 NE 959 (filing of appeal bond 
with auditor); Trittipo v. Beaver, 
155 Ind. 652, 58 NE 1034 (relative 
cost and benefit); Kellogg v. Price, 
42 Ind. 360 (qualifications of ap- 
praisers); In re Madsen, 117 Minn. 
369, 185 NW 1003 (character of lakes 
to be drained); Wood County v. Shin- 
new, 30 Oh. Cir. Ct. 158 (sufficiency. 
of outlet of ditch). 
_ [a] Under the Indiana act provid- 
ing that any person aggrieved by the 
decision of the board of county com- 
missioners may appeal from their 
order, and on such appeal have de- 
termined “any of the following mat- 
ters,” it has been held that only the 
matters therein specified can be tried 
on the appeal. Thompson vy. Jasper 
County, 148 Ind. 136, 45 NE 519. 

[b] In Ohio, on appeal to the pro- 
bate court from an order of an in- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 139-142] 


court, the petition to the board of commissioners 
for the establishment of a drain may be amended.?? 
But pleadings in the circuit court are not contem- 
plated by the statute,?® and the question as to the 
qualifications of appraisers appointed by the board 
cannot be raised by a demurrer.?® It has been held, 
however, that a demurrer filed on such appeal may 
be treated as a motion to dismiss, and sustained as 
such if the facts alleged by petitioners were in- 
sufficient to warrant the order appealed from.*° 

[§ 140] (d) Evidence. The burden which rests 
upon petitioner, on the hearing before the board, 
of proving the allegations of the petition as to the 
necessity and utility of the proposed drain, where 
a remonstrance has been filed controverting such 
allegations,?* continues on trial de novo on appeal.®? 
Appellant has the burden of showing error in the 
reports made to the board of commissioners.*? The 
general rules relating to the admissibility of evi- 
dence,** and its weight and sufficiency,*> apply to 
trials de novo on appeal in drainage proceedings. 
Such parts of the proceedings below as can be con- 
sidered as pleadings to show the issues are admissi- 
ble in evidence,?® but the report and findings of 
the viewers are not competent evidence unless made 
so by statute.27 The jury may, in examining and 
determining the matter appealed from, consider in 
evidence facts made known to them personally from 
an actual view of the premises.*® 

[§ 141] (e) Trial. The rules of law which 


ferior tribunal in drainage proceed- 
ings, that court cannot review and 


appellant). 
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34. Mason City, 


[19 C.J.] 673 


govern the conduct of the trial of civil actions gen- 
erally 3® have been applied to trials de novo in 
drainage proceedings.*° On appeal from a decision 
in favor of petitioners, where the case is tried de 
novo, the petitioners are entitled to open and close 
the ecase.*t 

[§ 142] (f) Judgment, and Disposition of 
Cause. On appeal the court is limited to affirming 
or reversing the order establishing or refusing to 
establish a district, and cannot decree the establish- 
ment of a district substantially different from that 
under consideration in the order appealed from,*? 
or one not planned or recommended by a competent 
engineer.*? Nor has the appellate court any power 
to establish a district for the benefit of interveners 
who did not appeal.44 The failure of a judgment 
affirming the order of the county commissioners to 
deseribe the lands through which the drain is to 
be laid is immaterial, where the order appealed 
from, which is properly a part of the record, de- 
seribes the drain and the lands affected.*® The ap- 
pellate court in determining the issues of publie 
health, convenience, and welfare, and the practi- 
eability of the ditch, may make an order establish- 
ing the ditch, and leave to the commissioners the 
questions of laterals and dikes.4° Where no issue 
is presented for trial, it is proper for the court, 
after the question of the jurisdiction of the com- 
missioners has been determined, to render judg- 
ment on motion affirming the decision of the com- 


And see Emig v. Clark County, 5 


ete., R. Co. v.| OhS&CP 459, 5 OhNP 471 (holding 


pass upon the regularity of the pro- 
eeedings of such tribunal but can 
only determine whether the proceed- 
ings relating to the appeal are regu- 
jar, and, if it so finds, must issue a 
venire for a jury and proceed with 
the trial as provided by the statute. 
Allyn v. Depew, 28 Oh. St. 619; Trim- 
ble v. Koch, 26 Oh. St. 434; Jackson 
Tp. vedOnes, 12.) Oh. eGin Cti-4825 01 
Oh. Cir. Dec. 600; Miller v. Weber, i 
@h. (Cir -Ct- 130) 120Oh. Cir. Dec. 77. 

27. Metty v. Marsh, 124 Ind. 18, 
23 NE 702; Coolman v. Fleming, 82 
Ind. 117 (where the petition was al- 
lowed to be amended by the addition 
of an allegation that the drain would 
be conducive to public health and of 
public utility). 

28. Campbell v. Parker, 83 Ind. 
449 (formal pleadings improper and 
unnecessary); Spahr v. Schofield, 66 
Ind. 168; Kellogg v. Price, 42 Ind. 
360. But see Brane v. Kendall, 182 
Ind. 436, 106 NE 690 (where the cir- 
cuit court on appeal from the county 
board of commissioners sustained a 
demurrer to the petition, and it was 
held that, although the demurrer was 
defective, the error was harmless 
where petitioners were not entitled 
to relief on their petition). 

29. Kellogg v. Price, 42 Ind. 360. 

30. Spahr v. Schofield, 66 Ind. 168. 

31. See supra § 111. 

32. Inwood v. Smith, 156 Ind. 687, 
60 NE 7033 Trittipo v. Beaver, 155 
Ind. 652, 58 NE 1034; Joint Comrs. v. 
Whisler, 82 Oh. St. 234, 92 NE 21. 
But see Mittman vy. Farmer, 162 Iowa 
364, 142 NW 991, AnnCasl1915C 1; 
Temple vy. Hamilton County, 134 Iowa 
706, 112 NW 174 (both cases hold- 
ing that the burden is on a landowner 
appealing from an order establish- 
ing a drainage district to show that 
the drain is not a work of public util- 
ity, or that its cost will exceed the 
benefits). 

33. Denton v. Thompson, 136 Ind. 
446, 35 NE 264; Campbell v. Parker, 
83 Ind. 449 (holding that upon ap- 
peal from the proceedings of ap- 
praisers, under Act March 13 [1879], 
$ 12, the burden of proof was on the 


Wright County, (Iowa) 116 NW 805. 
See generally Evidence [16 Cyc 821]. 

35. Mittman v. Farmer, 162 Iowa 
364, 142 NW 991, AnnCas1915C; In 
re Nishnabotna River Impr. Dist. 
No. 2, 145 Iowa 130, 123 NW _ 769; 
Rooney v. Stearns County, 130 Minn. 
176, 153 NW 858; In re Madsen, 117 
Minn. 369, 135 NW 1003. See gener- 
ally Evidence [17 Cye 798]. 

36, Bennett vy. Meehan, 83 Ind. 
566, 43 AmR 78. 

37. Corey v. Swagger, 74 Ind. 211; 
Rooney v. Stearns County, 130 Minn. 
176, 153 NW 858. But see In re 
Yankton-Clay County Drain. Ditch, 
30 S. D. 79, 1837 NW 608 (where a re- 
port of a survey of a drainage ditch 
was held properly before the circuit 
court on appeal from county com- 
missioners, although not formally of- 
spews in evidence). See also supra § 

12. 

38. Lake Hrie, etc., R. Co. v. Han- 
cock County, 63 Oh. St. 23, 57 NE 
1009; Williams v. Lockoman, 46 Oh. 
St. 416, 21 NE 358; Trimble v. Koch, 
26 Oh. St. 434. 


39. See Trial. 
40. See cases infra this note. 
[a] Instructions. — (1) If the 


cause is tried by a jury, the instruc- 
tions must not invade the province 
of the jury by withdrawing from 
their consideration matters properly 
in evidence. Beery v. Driver, 167 
Ind. 127, 76 NE 967. See generally 
Trial [38 Cyc 1627]. (2) An instruc- 
tion that the purpose of the peti- 
tioners in asking for the construc- 
tion of the ditch was immaterial, and 
that the jury should only determine 
whether the proposed ditch would be 
of public utility, ete., was erroneous, 
as withdrawing from the jury the 
consideration of evidence that an ex- 
isting ditch, properly maintained, 
would subserve the purposes to be 
accomplished by the new one. Beery 
v. Driver, 167 Ind. 127, 76 NE 967. 
{[b] The verdict (1) of the jury 
should be specific and definite as to 
all matters in issue. Steele v. Emp- 
son, 142 Ind. 397, 41 NE 822; Hardy 
v. McKinney, 107 Ind. 364, 8 NE 232. 


that a finding that the drain will be 
conducive to the public health, con- 
venience, or welfare is equivalent to 
a finding that it is necessary). See 
generally Trial [38 Cyc 1877]. (2) 
If the verdict is contrary to law or 
against the evidence, the court may 
set it aside and impanel a new jury. 
Trimble v. Koch, 26 Oh. St. 434. 

[c] Reception of testimony.—The 
court may, after the issues have been 
thoroughly developed, refuse to hear 
further testimony. Jacks Bayou 
Drain. Dist. v. St. Louis, “ete., RR. 
Cor, 116 Ark.) 300171 SW 867. 

{d] View by jury.—(1) Under 
some statutes the jury on appeal to 
the probate court are required to 
view the premises in order to deter- 
mine the necessity of the drain. 
Lake Erie, ete, R. Co. v. Hancock 
County, 63 Oh. St. 23, 57 NW 1009; 
Williams v. Lockoman, 46 Oh. St. 
416, 21 NE 358. (2) It is discre- 
tionary with the court to send the 
jury back for a second view of the 
proposed outlet of a drainage district. 
Wood County v. Shinnew, 30 Oh. Cir. 
Ct,-158. 

41. Wilson v. Talley, 144 Ind. 74, 
42 NE 362, 1009 (notwithstanding the 
petitioners bring from the commis- 
sioners’ court a prima facie case in 
their favor). 

42. Hartshorn v. Wright County 
Dist. Ct., 142 Towa 72, 120 NW 479. 
But see Wayne County Drain. Dist. 
No. 1 v. Parks, 170 N. C. 435, 87 SE 
229 (holding that an appeal under 
Pub. Li [1909] c 442 § 17, from the 
final report of the viewers establish- 
ing a drain, gives ‘the court juris- 
diction, with the aid of a jury or 
referees, to change the final report 
and exclude lands included in the 
district). 

43. Hartshorn v. Wright County 
Dist. Ct., 142 Iowa 72, 120 NW 479. 

44. Hartshorn v. Wright County 
Dist. Ct., 142 Iowa 72, 120 NW 479. 

45. Dowlan v. Sibley County, 36 
Minn. 430, 31 NW 517. 

46. In re Yankton-Clay County 
Drain. Ditch, 31 S. D. 496, 141 NW 
398.000) SO. De 19,018 fe NW GOS: 
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missioners upon the .petition and report.47 Upon 
rendition of final judgment, the court may remand 
the case to the board of commissioners, with direc- 
tions to enforce its judgment, or it may retain 
jurisdiction of the cause and hear and determine 
the whole case and execute its orders made there- 
in.*® It has no power to remand the cause at an 
intermediate stage, with directions to permit the 
filmg of a remonstrance which the board of com- 
missioners had stricken.*® The county board, on 
reversal and remand, is bound by the determina- 
tion of the court on appeal.®° 

Motion to dismiss appeal. Where the verdict of 
the jury and the judgment of the court provided 
that a ditch was to be constructed on the route as 
set out in the reviewers’ report, the objection that 
the report of the reviewers was not made in ac- 
cordance with the law, because the route specified 
in the petition was not followed, cannot be raised 
by an unverified motion to dismiss on that 
ground.®! The overruling of a motion to dismiss an 
appeal from the order of the county commissioners 
does not prevent the court from thereafter sus- 
taining the motion before final determination of the 
proceedings.*” 

Motion in arrest. The fact that the petition for 
the drain is vague and uncertain cannot be taken 
advantage of by motion in arrest of judgment.®? 


47. Metty v. Marsh, 124 Ind. 18, 
23 NE 702; Hackett v. Brown, 128 


less error 


in admitting evidence); 
Sharp v. Eaton, 175 Ind. 441, 94 NE 


[§ 143] (g) Further Appeal. The right of ap- 
peal from the judgment of a court rendered on 
appeal from the order of a board of commission- 
ers or: other inferior tribunal, the requisites for 
such an appeal,®> the necessary parties thereto,’® 
and the scope of review thereon,®’ are governed by 
statute.°§ 

Proceedings after remand. Where the proceed- 
ings and report of a jury in the probate court on 
appeal from an order of the board are reversed 
and remanded, and a second jury impaneled, if the 
report of the jury is in accordance with the re- 
quirements of the statute, the probate court may 
approve and record it.°° 

Amendment of record on remand. Where a judg- 
ment of the circuit court reversing an order of 
the county court establishing a drainage district is 
reversed, the circuit court has power on remand to 
allow the record of the county court to be amended 
to show the facts conferring jurisdiction.®° 

[§ 144] 19. Certiorari—a. When Writ Will 
Lie. It is a general rule that certiorari will he to 
review proceedings to establish a drain or a drain- 
age district where the court or other inferior tri- 
bunal before which the proceedings are had fails to. 
comply with the essential requirements of the stat- 
ute, or otherwise acts without jurisdiction or in ex- 
cess of its jurisdiction,®? and no appeal or other 


1 v. Rolfe, 110 Ark. 374, 161 SW 1034. 
61. Certiorari generally see Cer- 


Mich. 141, 87 NW 102. 

48. Miller v. Wabash R. Co., 171 
Ind. 109, 85 NE 967; Bonfoy v. Goar, 
140 Ind. 292, 39 NE 56; Sharp v. 
Malia, 124 Ind. 407, 25 NH 9; Hardy 
v. McKinney, 107 Ind. 364, 8 NE 
232; Bryan. v. Moore, 81 Ind. 9. 


49. Miller v. Wabash R. Co., 171 
Ind. 109, 85 NE 967. 
50. Mundwiler v. Bentson, 128 


Minn. 69, 150 NW 209. 

51. Johnson vy. Amacher, 172 Ind. 
248, 86 NE 1014. 

52. Thompson v. Jasper County, 
148 Ind. 136, 45 NE 519. 

58. Bryan v. Moore, 81 Ind. 9. 

54.. Bixler’s, App., ~59 .Cal. 550 
(holding that the supreme court had 
no jurisdiction of an appeal from a 
judgment of the superior court upon 
an appeal from an order of the board 
of supervisors in a swamp land pro- 
ceeding); Niebert v. Long, 184 Ind. 
494, 111 NE 612 (holding that an ap- 
peal lies from an order of the cir- 
cuit court dismissing an appeal from 
the board of commissioners in a 


drainage proceeding); Bennett v. 
Knott, (Ky.) 112 SW 849; Avent v. 
Markette, 109 Miss. 835, 69 S 705 


(holding that an appeal may be taken 
to the supreme court from a decree 
of the chancery, court affirming an 
order of a county board of drainage 
commissioners establishing a drain- 
age district). 

55. Neibert v. Long, 184 Ind. 494, 
111 NE 612. 

[a] Bond on appeal.—(1) Only 
one party need file a bond where sev-= 
eral appeal, if such bond states which 
parties desire to appeal. Neibert v. 
Long, 184 Ind. 494, 111 NE 612. (2) 
Under Burns St. Annot. (1914) § 6143, 
providing for an apreal from the cir- 
cuit court to the supreme court in 
drainage cases, where an appeal to 
the circuit court was dismissed on 
June 9, 1915, and appeal bond filed 
with and approved by the clerk on 
July 8, 1915, during vacation, there 
was a compliance with the statute. 
Neibert v. Long, 184 Ind. 494, 111 NE 
612. 

56. Smith v. Gustin, 169 Ind. 42, 
80 NE 959, 81 NE 722. 

57. Ind.—Rayl v. Kirby, 180 Ind. 
553, 102 NE 136, 103 NE 440 (harm- 


753 (harmless error in excluding tes- 
timony); Campbell v. Parker, 83 Ind. 
449 (verdict on cor:flicting evidence 
an em ad Bryan y. Moore, 81 Ind. 


Iowa.—Stewart v. Floyd County, 
166 NW 1052 (review of merits where 
dismissal affiirmed); Mittman  v. 
Farmer, 162 Iowa 364, 142 NW 991, 
AnnCasi915C 1 (holding that the de- 
cree of a district court annulling 
an order of the board of super- 
visors establishing a district is not 
entitled to the same weight as the 
ordinary finding of the trial court 
in an equitable action); Prichard v. 
Woodbury County, 150 Iowa 565, 129 
NW 970 (presumption that benefits 
will be properly assessed). 

Ky.—Bennett v. Knott, 112 SW 849 
(questions affecting persons not par- 
ties not determined). 

N. Y.—Matter of Spring Valley 
Swamp, 145 App. Div. 636, 129 NYS 
918 (no jurisdiction to reverse find- 
ings as against weight of evidence). 

N. C.—Wayne County Drain. Dist. 
No. 1 v. Parks, 170) N. C. 435, 87 SE 
229 (findings of a majority of ref- 
erees not reviewed). 

{a] Review limited to questions 
of law.—Under Drainage Act (1869) 
§ 12, the order of the county court 
reversing the determination of the 
drainage commissioners, upon the 
ground that the drain was not nec- 
essary for the public health, cannot 
be reviewed in the supreme court, 
the appeal to it being limited by the 
act to questions of law. Matter of 
Monroe County Swamp Lands, 5 Hun 
GN Ys LG: 

{b] Errors not assigned in inter- 
mediate eourt.—On appeal from a 
judgment rendered on appeal from 
the board of commissioners or su- 
pervisors, the court will not con- 
sider alleged errors in the proceed- 
ings before the board, not brought to 
the attention of the intermediate tri- 
bunal, Wilson v, Talley, 144 Ind. 74, 
42 NE 362, 1009; Bryan v. Moore, 81 
Ind. 9; Prichard v. Woodbury County, 
150 Iowa 565, 129 NW 970; Bennett 


v. Knott, (Ky.) 112 SW 849. 
58. See statutory provisions. 
59. Allyn v. Depew. 28 Oh. St. 619. 
60. Cross County Drain. Dist. No. 


tiorari 11 C. J. p 80. 

Review of: 

Assessment proceedings see infra § 

260. 

Proceedings for alteration of dis+ 

tricts see supra § 28. 

Waiver of other remedies by fail- 
ure to appeal see supra § 123. 

62. Ill—Dewell v. Sny Island 
Levee Drain. Dist. Comrs., 232 Ill. 
215, 838 NH: 811; Barnes v. Drainage 
Dist. Comrs., 221 Ill. 627, 77 NE 1124; 
Sanner v. Union Drain. Dist. No. 1, 
175 Ill, 575, 51 NE 857. [rev 64° Il. 
A. 62, and expl and dist Lees v. 
Drainage Comrs., 125 Ill. 47, 16 NE 
915, which held that certiorari would 
not lie to test the legal existence of 
a drainage district, and that the rem- 


edy was by quo warranto]; Mason, 
ete., Special Drain. Dist. v. Griffin, 
1340 TI 330) co NIE) 995; 

Iowa.—Shaw y. Johnson, 72 Iowa 


763, 34 NW 206; Shepard v. Johnson 
County, 72 lowa 258, 33 NW 770; 
Richman v. Muscatine County, 70 
Iowa 627, 26 NW 24. And see Seibert 
v. Lovell, 92 Iowa 507, 61 NW 197 
(where a writ was quashed on the 
ground that there were no jurisdic- 
tional defects in the proceedings to 
organize the district). 

Minn.—State v. Norman County 
Dist. Ct., 1381.Minn. 438, 154 NW 617; 
State v. Posz, 106 Minn. 197, 118 NW 
1014; Heinz v. Buckham, 104 Minn. 
389, 116 NW 736; Bilsborrow v. 
Pierce, 101 Minn. 271, 112 NW 274. 

Mo.—State v. Wiethaupt, 254 Mo. 
319, 162 SW 163. See State v. Taylor, 
224 Mo. 393, 123 SW 892 (where writ 
was quashed). 

N. J.—Kelly v. Dolan, 67 N. J. Le 
90, 50 A 453; Stout v. Hopewell Tp., 
25. Ne Jeti. 202: 

Wis.—State v. Curtis, 86 Wis. 140, 
56 NW 475; State v. Findley, 67 Wis, 
86, 30 NW 224. 

{a] In Michigan (1) the rule 
stated in the text has been recog- 
nized. Toledo, ete., R. Co. v. Shafer, 
190 Mich. 89, 155 NW 712; Lickly v. 
Bishopp, 150 Mich. 256, 114 NW 69; 
Kenyon v. Ienia County, 138 Mich. 
544, 101 NW 851; Horn vy. Livingston 
County, 135 Mich. 553, 98 NW 256; 
Brady v. Hayward, 114 Mich. 326, 72 
NW 2338; Loree v. Smith, 100 Mich. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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adequate remedy is provided,®? or, if provided, 
has been lost without fault on the part of peti- 
tioner for the writ.°¢ But where the right of ap- 
peal,®> or other adequate remedy is provided, 
certiorari will not lie. The rule that certiorari will 
le only to review acts done in the exercise of judi- 


cial power, and net those which are merely minis-' 


terial, executive, or legislative,** has been applied 
to an order of a board of supervisors creating a 
drainage district, such order being held to be an 
act of legislation, and the exercise of the taxing or 
police power of the state, not reviewable on cer- 
tiorari.®® Where any of the steps in proceedings 
to lay out a drain are left by statute to the dis- 
cretion or judgment of designated officers, their de- 
termination is conclusive and cannot be reviewed 
by certiorari,°® except for fraud or partiality.’° 
The writ of certiorari is not a writ of right, but 
rests in the discretion of the court, and should not 
be allowed where the equity of the case is against 
it,”4 or where the irregularity complained of was 
not prejudicial,’? Nor will it be allowed on mere- 


ly technical grounds, where great public injury 


would result from quashing the proceedings sought 
to be reviewed."® 


252, 58 NW 1015; Whiteford v. Pro- 
bate Judge, 53 Mich, 130, 18 NW 
593; Grose v. Zierle, 52 Mich. 542, 18 
NW 349; Null v. Zierle, 52 Mich. 540, 


Martin, supra), 


pra), 


DRAINS 


(5) where proceed- 
ings were had upon an application 
not in writing (Kroop v. Forman, su- 
(6) and where there has been 


(190. 3.] 675 

Persons entitled to writ.“* Persons having an in- 
terest in the drainage proceedings, and who were 
parties thereto in substance, although not in form, 
may procure a writ of certiorari.“ But if it no- 
where appears in the proceeding to obtain, or in the 
return to, the writ, that the petitioner has any in 
terest to be affected, the writ will be dismissed as 
improvidently issued.”® 

Estoppel. One who is cognizant of the irregu- 
larities, and participates in the proceedings or fails 
to object, cannot afterward have the proceedings 
quashed to the prejudice of those who were misled 
by his conduct.” But the mere fact that the peti- 
tioner for certiorari instituted the drainage proceed- 
ings does not estop him from complaining of un- 
lawful acts of the drainage commissioner, if he did 
not assent thereto.*® 

[§ 145] b. Procedure. The procedure on cer- 
tiorari to review drainage proceedings, in the ab- 
sence of specific provision in the drainage statutes, 
is governed by the rules relating to certiorari gen- 
erally.”° 

Parties jointly affected by the determination of 
the tribunal before which the drainage proceedings 
were had may join as plaintiffs in certiorari pro- 
ty, 65 Cal. 160, 3 P  66%7.. But see 
Hasan wvig Ol © OUnty we OC almeconme 


(where a writ of certiorari to re- 
view proceedings of a board of su- 


601; 


18 NW 348; Taylor v. Burnap, 39 
Mich. 739; Daniels v. Smith, 38 Mich. 
660. (2) The statute moreover ex- 
pressly authorizes certiorari to re- 
view material defects in drainage 
proceedings. Campau v. Charbeneau, 
105 Mich. 422, 63 NW 435; Mason v. 
Detroit, ete. R. Co., 104 Mich. 631, 
62 NW 989; Kinnie v. Bare, 68 Mich. 
625, 36 NW 672;. Robertson v. Bax- 
ter, 57 Mich. 127, 23 NW 711; Bennett 
v. Olney, 56 Mich. 634, 28 NW 449; 
Corey v. Jackson Prebate Judge, 56 
Mich. 524, 23-—-NW 205; Burnett v. 
Drain Comrs., 56 Mich. 374, 28 NW 
50; Bettis v. Lenawee County, 54 
Mich. 608, 20 NW 608; Bixby v. Goss, 
54 Mich. 551, 20 NW 581; Whiteford 
Tp. v. Monroe County, 53 Mich. 130, 
18 NW 593; Chapman v. Lapeer Tp. 
Drain. Comrs., 49 Mich. 305, 13 NW 
Van Buskirk v. Drain. Comr., 
48 Mich, 258, 12 NW 221; Reinig v. 
Munson, 46 Mich. 138, 8 NW _ 723; 
Lampson v. Ingham County, 45 Mich. 
150, 7 NW 772; Wright v. Rowley, 44 
Mich. 557, 7 NW 2385; Willcheck v. 
Edwards, 42 Mich. 105, 3 NW_ 282; 
Whisler v. Lenawee County, 40 Mich. 
591; Milton v. Wacker, 406 Mich. 229; 
Peo. v. Ruthruff, 40 Mich. 175; Taylor 
v. Burnap, 39: Mich. 739; Lane v. 
Burnap, 89 Mich. 736; Strachan v. 
Brown, 39 Mich. 168; Bullock v. Tay- 
lor, 39 Mich. 141, 23 AmR 356; Dan- 
jiels v. Smith, 38 Mich. 660; Peo. v. 
Burnap, 38 Mich. 350; Purdy v. Mar- 
tin, 31 Mich. 455; Kroop v. Forman, 
31 Mich, 144; Harbaugh v. Martin, 
30 Mich. 234; Bench v. Otis, 25 Mich. 
29. (3) Accordingly it has been held 
that certiorari is a proper remedy 
where no jurisdiction of the drain- 
age proceedings was acquired for 
want of proper notice to landowners 
(Campau v. Charbeneau, supra; Corey 
v. Jackson Probate Judge, supra; 
Burnett v. Drain. Comrs., supra; Bet- 
tis v. Lenawee County Probate 
Judge, supra; Bixby v. Goss, supra; 
Whiteford Tp. v. Monroe County, su- 
pra; Van Buskirk v. Drain., Comr., 
supra; Reinig v. Munson, supra; 
Lampson v. Ingham County, supra; 
Wright v. Rowley, supra; Willcheck 
v. Edwards, supra; Milten v. Wacker, 
supra; Peo. v. Ruthruff, supra; Tay- 
lor v. Burnap, supra; Strachan v. 
Brown, supra; Bullock v. Taylor, su- 
pra; Daniels v. Smith, supra), (4) or 
where the record fails to show aftirm- 
atively that such notice was given 
(Lane v. Burnap, supra; Purdy v. 


failure to comply with a statute re- 
quiring an attempt to obtain a right 
of way or a release of damages from 


landowners  (Whisler v. Lenawee 
County, supra; Bullock v. Taylor, 
supra). (7) The remedy is confined 


to defects which existed at the time 
of the final order, and where the 
acts which made the proceedings 
fatally defective did not occur until 
more than ten days after the final 
order, the board of supervisors has 
the right to refuse to spread the tax 
without resort to certiorari. Kenyon 
v. Jonia County, supra. 

[b] Injunction instead of certio- 
rari is a proper remedy, where it is 
necessary to investigate matters out- 
side the record. Bilsborrow  v. 
Pierce, 101 Minn. 271, 112 NW 274. 

63. Dewell v. Sny Island Levee 
Drain. Dist, 232 i. 2115.583 IN sis 
Sanner v. Union Drain. Dist. No. 1, 
175 Ill. 575, 51 NE 857; Mason, etce., 
Special Drain. Dist. v. Griffin, 134 
Ill. 330, 25 NE 995; State v. Posz, 
106 Minn. 197, 118 NW 1014. See 
generally Certiorari §$ 53-58. 

64 Burnett v. Drain Comrs., 56 
Mich. 374, 23 NW 50. See generally 
Certiorari §§ 59-64. 

65. Goeppinger v. Sac Buena Vista, 
etc., Counties, 172 Iowa 30, 152 NW 58. 
Compare Hartshorn v. Wright Coun- 
ty Dist. Ct., 142 Iowa 72, 120 NW 479 
(holding that, while Code Suppl. 
[19071 § 1989446, providing that fail- 
ure to appeal from the order of the 
board of supervisors of which com- 
plaint is made shall be a waiver of 
any illegality in the proceedings, and 
the remedies provided in this act 
shall be exclusive of all other rem- 
edies, may take away the right to 
have the proceedings of the board re- 
viewed on certiorari, it does not ex- 
pressly or by necessary implication 
limit the remedies for a review of 
the judgment of the district court en- 
tered on the trial of such an appeal). 

66. Lees v. Drain. Comrs., 125 Ill. 
47, 16 NE 47. 

[a] Remedy by quo warranto.— 
If a drainage district is not legally 
incorporated the statute provides a 
remedy by information in the nature 
of a quo warranto, and certiorari 
will not lie. Lees v. Drain. Comrs., 
125 Ill. 47, 16 NE 915 [dist Sanner 
v. Union Drain. Dist. No. 1, 175 Ill. 
575, 51 NE 857, see supra note 62]. 

67. See Certiorari §§ 67-73. 

68. Williams vy. Sacramento Coun- 


pervisors in organizing a reclamation 
district was dismissed, not on the 
ground that the writ did not lie, but 
because the petitioner for the writ 
was dilatory in applying therefor). 

69. State v. Taylor, 224 Mo. 393, 
123 SW 892; Stout v. Hopewell Tp., 
25 N. J. L. 202. See generally Cer- 
tiorari § 40. F 

[a]. Finding as to petitioners.— 
A finding by the county court that 
the petition was signed by the requi- 
site number of landowners is not re- 
viewable on certiorari. State v. Tay- 
lor, 224 Mo. 393, 123 SW 892. 

70. Stout v. Hopewell Tp., 25 N. 
Jn Ue .202 

71. Hagar v. Yolo County, 47 Cal. 
222; Deslauries v. Soucie, 222 Ill. 522, 
78 NE 799, 113 AmSR 4382; Chap= 
man v. District No. 3 Drain. Comrs., 
28 Ill. A. 17; Peo. v. Wayne County, 
40 Mich. 745. See generally Certio- 
rari §§ 78-87. 

aches see infra § 145. 

72. Chapman v. District No. 3 
Drain. Comrs., 28 Ill. A. 17; Dunning 
v. Essex Ty. Drain. Comrs., 44 Mich. 
518, 7 NW 239; Horner v. Biggam, 36 
ee 243; Davison v. Otis, 24 Mich. 


73. Deslauries v. Soucie, 222 Ill. 
522, 78 NE 799, 113 AmSR 432. 

74 See generally Certiorari § 99. 

75. Bilsborrow v. Pierce, 101 
Minn. 271, 112 NW 274;- State v. 
ve County, 98 Minn. 89, 107 NW 

0. 

76. Brady v. Hayward, 114 Mich. 
326, 72 NW 233; Wolpert v. New- 
comb, 106 Mich. 357, 64 NW _ 3826; 
Morse v. Williams, 92 Mich. 250, 52 
NW 629. 

77. Hagar v. Yolo County, 47 Cal. 
222; Hackett v. Brown, 128 Mich. 141, 
87 NW 102; Mabee v.’ Drain. Comrs., 
45 Mich. 568, 8 NW 578; Peo. v. 
Wayne County, 40 Mich. 745. Com- 
pare Loree vy. Smith, 100 Mich. 252, 
58 NW 1015 (holding that the ques- 
tion of estoppel is not open to con- 
sideration on a motion to dismiss the 
writ). See generally Certiorari § 
103. 

Certiorari to review proceedings 
redeem sh ae of drain see infra 
§ 190. 

Waiver and estoppel generally see 
infra § 150. 

78. Taylor v. Burnap, 39 Mich. 
39 


79. See Certiorari §§ 104-416; and 
cases infra notes 80-94, 
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ceedings,®° and where drain commissioners of dif- 
ferent counties acted jointly, as required by stat- 
ute, in laying out a drain through the counties rep- 
resented by them, they must both be made defend- 
ants.81 It is not necessary that all petitioners in 
the ditch proceeding be named as respondents.*? 
The determination of commissioners appointed by 
the legislature, fixing the boundaries of a taxable 
area for drainage purposes, cannot be reviewed on 
certiorari directed to the managers of a drainage 
corporation authorized to levy the tax, the com- 
missioners not being made parties to the writ.®? 
Time for application, and laches. In some juris- 
dictions the statutes ®* expressly provide that, if 
certiorari to review drainage proceedings is not 
brought within a specified time, the legality of the 
proceedings cannot thereafter be questioned.®® In 
the absence of statutory regulation certiorari will 
not be granted if the party desiring a review of the 
proceedings fails to make application for the writ 
within a reasonable time,*® unless the court is satis- 
fied that the delay is not due to his neglect.5? 
Notice. Service of the writ on the attorney for 
the petitioners is sufficient notice to them,’* and it 
is not necessary to serve a copy of the order allow- 
ing the writ.8° Some statutes expressly provide for 


95. 
See infra § 189. 


80. Richman vy. Muscatine County, 
70 Iowa 627, 26 NW 24. 
81. Duflo v. Lillbridge, 114 Mich. 
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Expense of improving drain 


In actions to enjoin or set aside as- 
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service of notice of certiorari upon the drain com- 
missioner °° within a specified time.®* Separate pro- 
ceedings cannot be reviewed on the same writ.%? 
Record and return. Without a complete record 
the supreme court will act upon the trial court’s 
certificate as to facts therein stated and not other- 
wise shown by record.®? A return which denies al- 
legations in the writ tending to show that the spe- 
cial commissioners were interested parties and there- 
fore disqualified to act has been held conclusive.** 
[§ 146] 20. Costs and Expenses rant ds Liabili- 
ties in General. The liability for costs in proceed- 
ings to establish a drain is determined either by 
the drainage statutes °° or by eo relating to 
costs in civil actions generally.°’ Generally, where 
a remonstrance is sustained, or the proceedings dis- 
missed for any reason, the liability for costs is upon 
petitioners,°® except, in some jurisdictions, where 
failure to sustain the proceedings is due to the neg- 
ligence or fault of the drain commissioner.®? The 
petitioners are not chargeable with the costs, how- 
ever, where the drain commissioner found that the 
drain was necessary, but that its route should be 
somewhat different, and special commissioners found 
that the drain was necessary as applied for by 
petitioners, and not as changed by the commis- 


costs to the successful, against the 
losing, party. In re Bradley, 117 
Iowa 472, 91 NW 780. 


350, 72 NW 181. 

82. State v. Nelson, 137 Minn. 265, 
161 NW 714, 163 NW 510. 

83. Benjamin v. Hiller, 63 N. J. L. 
145, 47 A 

84. See See eeo ry provisions. 

85. Shepard v. Johnson County, 72 
Iowa 258, 33 NW 770; Clarence Tp. v. 
Dickinson, 151 Mich. 270, 115 NW 57; 
Lickly v. ‘Bishopp, 150 Mich. 256, 114 
NW 69 (intervening holidays in- 
cluded in computation); Clinton Tp. 
v. Teachout, (Mich.) 111 SW 1052; 
Crandall v. McElheny, 146 Mich. 191, 
109 NW 261; Patterson v. Calho 
Cir. Judge, 144 Mich. 416, 108 N 
351; Kenyon v. Ionia County, 138 
Mich. 544, 101 NW 851; Horn v. Liv- 
ingston County, 135 Mich. 553, 98 NW 
256; Blumfield Tp. v. Brown, 130 
Mich. 504, 90 NW 284; Swann Creek 
Tp. v. Brown, 160 Mich. 382, 90 NW 
38; Loree v. Smith, 100 Mich. 252, 58 
NW 1015. 

Collateral rhe on proceedings 
see infra §§ 151, 152. 

86. Chapman vy. District No. 3 
Brain. Comrs., 28 Ill. A. 17; Bresler 
v. Ellis, 46 Mich. 335, 9 NW 439; 
Wright v. Rowley, 44 Mich. 557, 7 
NW 235; State v. Clinton Tp., 39 N. 
J. L. 656; State v. Blake, 35 Nh, Gen iby 
208 [aff SMM TE nL: 442]. 

87. Bresler v. Ellis, 46 Mich. 335, 
9 NW 439; Wright vy. Rowley, 44 
Mich. 557, 7 NW 235. 

88. State v. Nelson, 137 Minn. 265, 
161 NW 714, 163 NW 510 

89. State v. Nelson, 137 Minn. 265, 
161 NW 714, 163 NW 510. 

90. See statutory provisions; and 
Lickly v. Bishopp, 150 Mich. 256, 114 
NW 69; Crandall v. McElheny, 146 
Mich. 191, 109 NW 261; Patterson v. 
Calhoun Cir. Judge, 144 Mich. 416, 
108 NW 351; Kenyon v. Ionia Coun- 
ty, 138 Mich. 544, 101 NW 851; Horn 
v. Livingston County, 135 Mich. bbs; 
98 NW 256; Blumfield Tp. v. Brown, 
130 Mich. 504, 90 NW 284. 

91. See cases supra notes 84— 

Taylor, 39 Mich. 


87. 

92. Bullock v. 
141, 38 AmSR 356; State v. Posz, 106 
Minn. 197, 118 NW 1014 (writ held 
not multifarious). 

93. State v. Nelson, 137 Minn. 265, 
161 NW 714, 163 NW 510. 

94. Roberts v. Smith, 115 Mich. 5, 
72 NW 1091. 


sessments see infra § 266. 

96. See statutory provisions; and: 

Ark.—Burton v. Chicago Mill, etce., 
Co., 106 Ark. 296, 1538 SW 114. 

Ill.— Goudy v. Mayberry, 272 Ill. 54, 
111 NE 526. 

Ind.—O’Toole vy. Tudor, 175 Ind. 
227, 93 NE 276 (costs prior to amend- 
ment disallowed); Zigler v. Menges, 
zee Ind. 99, 22 NE 782, 16 AmSR 

Mich.—Huxtable v. Kirby, 135 
Mich. 157, 97 NW 391 (power of pro- 
bate judge to tax costs). 

Ont.—Re Metcalf Tp., 2 Ont. L. 103 
(costs on appeal to court of appeal 
from drainage referee in proceed- 
ings instituted before him to be 
taxed on ordinary scale of costs on 
appeals from the high court); Mc- 
Culloch v. Caledonia Tp., 19 Ont. Pr. 
115, 20 CanLTOccNotes 95; Col- 
chester North Tp. v. Anderdon Tp., 
21 DomLR 277 [app allowed on other 
grounds 24 DomLR 143]. 

Que.—D’Hochelaga Corp. v. Lap- 
laine, 20 Que. Super. 165. 

See also cases infra this section. 

[a] Not included in cost of con- 
struction.—When one of the owners 
of land to be assessed remonstrates 
against the construction of the pro- 
posed drain, he is not entitled to have 
his costs included in the cost of such 
construction. Zigled vy. Menges, 121 
Ind, 99, 22 NE 782, 16 AmSR 357. 

97. In re Bradley, 117 Iowa 472, 
91 NW 780; In re Organization of 
Bench Canal Drain. Dist., 24 Wyo. 
143, 156 P 610. Compare Patterson 
v. Mead, 148 Mich. 659, 112 NW 742 
(holding that the General Railroad 
Law [Comp. L. § 6240, as amended by 
Pub. Acts (1899) p 447 No. 266 § 15], 
providing for the allowance of costs 
and fees in proceedings to condemn 
land for railroad purposes, does not 
apply to costs incurred in drainage 
proceedings so as to authorize the 
allowance to objectors of costs in- 
curred by them in the probate court). 

[a] Successful party.—Although 
proceedings under Code tit 10 ¢c 2, for 
establishment of drains on petition 
of residents and electors, in which 
remonstrants appear, are not con- 
ducted by parties plaintiff and de- 
fendant, there are nevertheless par- 
ties, and the costs are properly ad- 
judged under Code § 3853, granting 


Costs generally see Costs § 24 et 
seq. 

98. Ill.—Goudy vy. Mayberry, 272 
Tll. 54, 111 NE 526. 

Ind.—Fast v. State, 182 Ind. 606, 
107 NE 465 (repeal of drainage stat- 
ute; subrogation of county); Monger 
v. Pavey, 178 Ind. 666, 98 NE 625 
(county entitled to reimbursement 
for expenses; subrogation of peti- 
tioners); Moorehouse v. Kunkalman, 
177 Ind. 471, 96 NE 600 (repeal of 
drainage statute); Spriggs v. State, 
161 Ind. 225, 66 NE 693, 67 NE 992; 
Thompson vy. Jasper County, 148 Ind. 
136, 45 NE 519. 

Iowa.—In re Bradley, 117 Iowa 472, 
91 NW 780. 

Ky.—Lanecaster v. Leaman, 107 Ky. 
35, 52 SW 963. 

Mich.—Gable v. Deal, 161, Mich. 
343, 126 NW 429; Gable v. Deal, 150 
Mich. 430, 114 NW 214; Brown v. 
Kennedy, 132 Mich. 464, 983 NW 1073; 
Parker vy. Lincoln, 114 Mich. 306, 72 
NW 1738; Case v. Telling, 112 Mich. 
689, 71 NW 510; Rosenstiel v. Miller, 


96 Mich. 99, 55 NW.655; Kress v. 
Lp wag 92 Mich. 372, 52 NW 


Minn.—Martin County v. Kampert, 
129 Minn. 151, 151 NW 897. 
Oh.—Stoltz v. State, 21 Oh. Cir. 
Ct. N. S. 217. Compare Skillman v. 
State? (93 [Oh St- 210) 112 Nin oe 
(where commissioners find for im- 
provement and further costs are in- 
curred, proceeding cannot be dis- 
missed at cost of petitioners). 
Wis.—In re Reeseville Drain. Dist., 
156 Wis. 238, 145 NW 671 (costs de- 
nied to attorney of petitioners and 
others who had rendered services). 
But see Northern Pac. R. Co. v. 
Pierce ‘County, 51 Wash. 12, 97 P 
1099, 23 LRANS 286 (where the own- 
ers of all lands in a drainage dis- 
trict were held liable for their pro- 
portion of the preliminary expenses 
of proceedings to establish a drain- 
age system within the district, which 
were subsequently dismissed, al- 
though some of such landowners were 
defendants in the proceedings). 


Liabilities on bonds see infra § 
147. 
99. Gable v. Deal, 161 Mich. 343, 


126 NW 429; Gable v. Deal, 150 Mich. 
430, 114 NW 214; Case v. Telling, 112 
Mich. 689, 71 NW 510. 


For later cases, developments aud changes in the law see cumulative Annotations, same title, page and note number. 
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sioner.t Nor are petitioners liable for expenses 
incurred by commissioners after the county court 
erroneously held the petition sufficient, declared 
the district organized, and appointed commission- 
ers,” nor where, after the improvement is ordered, 
further proceedings are enjoined.? Where the find- 
ing is against the remonstrance for any cause, 
‘the remonstrator is liable for the costs occasioned 
by the remonstrance.* If the remonstrance is sus- 
tained in part, judgment for costs will be entered 
in favor of remonstrant as to all issues on which 
he succeeded, and against him as to those issues 
on which he failed. In ease one of several remon- 
strants withdraws, he escapes all liability for costs 
thereafter created in consequence of the remon- 
strance.® 

Liability of drainage district. Under some stat- 
utes when a drainage district is established the dis- 
trict, and not the petitioners, is liable for the costs 
of organization.’ 

Liability of county. In some jurisdictions the 
county is made primarily liable for the preliminary 
expenses, as well when the proceedings are dis- 
‘missed, as when the ditch is established, the county 
being entitled in the former case to reimbursement 
to the amount of the bond given by petitioners for 
the drain and in the latter case from the assess- 
ments collected. The legislature may, however, 
compel counties. benefited by the laying out of new 
districts to pay the preliminary expenses regardless 
of reimbursement.? In other jurisdictions the county 
is not liable for such expenses where the proceed- 
ing is dismissed and the drain never established.?° 
A county appealing from a judgment requiring pay- 
ment of its apportioned share of cost is not charge- 
able with interest on the sum apportioned."* 

Liability of engineer. An engineer who extends 


1. Hall v. Palmer, 54 Mich. 270,; 8. State v. 

20 NW 49. Dist. Ct.,)-188 Mian: 
2. Goudy v. Mayberry, 272 Ill. 54, 

111 NE 526. j 
3. Lake County v. Jarnecke, 164] ter, 111 Minn. 345, 


Ind. 658, 74 NE 520. 
Liability on bond 
47 


Burton v. Chicago 


see infra Ark. 296, 153 SW 


§ 


4, Perkins v. Hayward, 132 Ind. | ti 
95, 31 NE 670 (judgment nunc pro | lished). 
tune for costs); In re Organization 9. Yazoo County v. Grable, 


of Bench Canal Drain. Dist., 24 Wyo. 
143, 156 P 610 (trial of remonstrance 
is an “action” within cost stat- 
ute). 

5. Smith v. Biesiada, 174 Ind. 134, 
90 NE 1009; Bolt v. Ward, 156 Ind. 
382, 59 NE 1053 (joint motion to tax 
costs denied where some remon- 
strants failed); Rogers v. Venis, 137 
Ind. 221, 36 NE 841; Zigler v. Menges, 


[a] 


dition precedent 
such expenses. 
ble, 111 Miss. 893, 

10. 
NE 642. 
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the drain beyond the limits named in the petition 
is not liable to the county, on dismissal of the pro- 
ceedings, for expenses incurred, where he acts in 
good faith, and exercises proper care and skill.!? 
[§ 147] b. Liabilities on Bonds for Costs and 
Expenses.‘° In those jurisdictions in which peti- 
tioners are required to file, with their petition, a 
bond conditioned for the payment of costs and ex- 
penses in ease the drain is not established, recovery 
may be had against the obligors on the bond.'* But 
there is no liability on the bond where the county 
commissioners order the drain established, although 
in an independent action to which petitioners were 


Thirteenth Judicial 


815; State v.-O‘Brien, 138 Minn. 185, 
164 NW 817; McLeod County v. Nut- 


costs cannot be taxed against pe- 
titioners where no district is estab- 


Miss. 893, 72.S 777. 
Notice to: county of proceed- 
ing to lay out new district not con- 
Yazoo County v. Gra- 
State v. Kaufman, 


Notice to county of application for 
allowance see infra § 149. 


not parties the order was vacated for failure of the 
commissioners to comply with the law.t® And the 
obligors on the bond are not liable where the peti- 
tion is granted, but the proceedings are subsequent- 
ly enjoined;® nor are they liable for expenses in- 
eurred by the commissioners after an order for 
establishment of a drain has been made, where such 
order was subsequently vacated by the board,'’ the 
lability in such case being upon the county.*® 

Exclusiveness of remedy on bond. It has been 
held that the giving of a bond for costs will not 
prevent recovery against petitioners independently 
of the bond.t® Where, however, some of the peti- 
tioners fail to sign the bond, they are not personally 
liable for the preliminary expenses on failure to 
establish the drain.?° 

Liability where bond for costs is unenforceable. 
It has been held that where the county is not liable 
for the preliminary expenses incurred, but volun- 
tarily pays them, it is not entitled, upon rejection 
of the petition, to reimbursement from petitioners 
and the sureties on their bond for costs where the 
statute under which the bond was given has been 
declared unconstitutional.?+ 


Where a county is not the obligee 
named in a bond given by petitioners 
in a drainage proceeding to secure 
payment of expenses, its board of 
commissioners is not the proper re- 
lator in an action thereon, unless it 
has in some way succeeded to the 
rights of the original parties in in- 
terest. _State v. Fast, 184 Ind. 376, 
111 NE 306; Fast v. State, 182 Ind. 
606, 107 NE 465. 

[b] Defenses. — The principals 
and sureties in the bond cannot 
raise the question as to whether 
the items of cost allowed were 
properly taxed as costs. Spriggs v. 
ee 161 Ind. 225, 66 NE 693, 67 NE 


15. Freeborn County v. Helle, 105 
Minn. 92, 117 NW 153. 
16. Lake County v. Jarnecke, 164 


204, 164 NW 


126 NW 1100. See 
Mill, ete., Co., 106 
114 (holding that 


ata ta 


to imposition of 


72 S 777. 
(Ind.) 117 


121 Ind. 99, 22 NE 782, 16 AmSR 11. Yazoo County v. Grable, 111} Ind. 658, 74 NE 520; Stoltz v. State, 
357 Miss.9893, 72S +777. 20 Oh, Cir) (Ct N.S. 2175 Stoltz iw 

[a] Remonstrant’s success on ap- 12. Mille Lacs County v. Kennedy, | State, 35 Oh. Cir. Ct. 307, 1 Oh. 
peal.—Watkins v. Pickering, 92 Ind.|129 Minn. 210, 152 NW 406. A, 83. But see Watts v. Gibson 
332 (success on appeal carries 12. See supra § 67. County, 22 Ind. A. ‘309, 52 NE 825 
costs). 14. State v. Kaufman, (Ind.) 117] (where a petition for a drain had 

{b] Appeal on several grounds.— | NE 643; State v. Fast, 184 Ind. 376, | been granted, and viewers and an en- 


Where a remonstrant appealing from 
an order of the county board under 
a statute providing four grounds of 
appeal succeeds only on one ground, 
he is entitled to judgment for one 
fourth of his costs only. Steele v. 
Empsom, 142 Ind. 397, 41 NE 822. 
But see Dearinger v. Ridgeway, 34 
Ind. 54 (where, on appeal by a land- 
owner from the action of appraisers 
to the court of common pleas, appel- 
lee recovered judgment, and it was 


NE 992 (holding 


151 NW 897; 
Lejouburg, 
380 (proceedings 
tive description of 


111 NE 306; Moorehouse v. Kunkal- 
man, 177 Ind. 471, 96 NE 600; Spriggs 
v. State, 161 Ind. 225, 66 NE 693, 67 


does not contemplate the collection 
of costs by means of a fee bill); Mar- 
tin County v. Kampeit, 129 Minn. 151, 
Morrison County v. 
124 Minn. 495, 145 NW 


ty v. Olson, 123 Minn. 437, 143 NW 


gineer appointed, but, before a hear- 
ing on their final report, the pro- 
ceedings were enjoined, and it was 
held that the county was liable for 
the fees of the engineer, with the 
right to reimburse itself from the 
proceeds of the sale of bonds or 
the collection of assessments, or, in 
lieu thereof, out of the bond of the 
petitioner). 

17. Holmvig v. Dakota County, 90 
Nebr. 576, 134 NW 166; State v. Ross, 


that the statute 


invalid for defec- 
ditch); Clay Coun- 


held that he was entitled to judg-|970; McLeod County v. Nutter, 111/82 Nebr. 414, 118 NW 85. 

ment for costs in that court, notwith- | Minn. 845, 126 NW 1100; Freeborn 18. Holmvig v. Dakota County, 90 
standing appellant succeeded in hav-| County v. Helle, 105 Minn. 92, 117| Nebr. 576, 134 NW 166. 

ing the amount allowed against him| NW 153; Gugisberg v. Eckert, 101 19. In re Bradley, 117 Iowa 472, 
by the appraisers reduced). Minn, 116, 111 NW 945 (liability of | 91 NW 780. 


6. Munson v. Blake, 101 Ind. 78. obligors pro rata and not in propor- 20. McLeod County v. Nutter, 111 
7, Fitch v. McCormack, 162 Mo. A. | tion to henefits); Stoltz v. State, 21 | Minn. 345, 126 NW 1100. 
277, 144 SW 897 (fee bill against pe-| Oh. Cir.,Ct. N. S. 217. 21. Carroll County y. Cuthbertson, 
titioners quashed). [a] Who may enforce bond.—'!136 Iowa 458, 114 NW 17. 


J 


a 


[$§ 148-150 
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[§ 148] c¢. Expenses Recoverable.22 The na- | eral counties.°? 
ture of the expenses in drainage proceedings for [§ 149] d. Proceedings for .Allowance or Re- 
which recovery may be had against the county, | covery. In some jurisdictions commissioners or 


the drainage district, or the landowners affected, 
and the amount and items thereof, are to be deter- 
mined by the statutes of the various jurisdictions.”* 

Attorneys’ fees.24 Under some statutes attor- 
neys’ fees in proceedings for the establishment of 
a drain cannot be made part of the cost of construc- 
tion and charged against either the landowners af- 
fected or the county,?® while under other statutes 
such fees may be allowed.2® In the absence of a 
statute authorizing it, attorneys cannot recover fees 
for services in organizing a drainage district,?’ nor 
can the attorneys of landowners recover from the 
district for their services in resisting the allow- 
ance of claims against it,?8 or for securing the re- 
peal of a law ereating the district.2® Under some 
statutes it is held that attorneys’ fees for collect- 
ing assessments are properly.included in the item 
‘“incidental expenses,’’ and are payable out of 
funds raised.*° 

Jurors’ fees. The county in which drainage pro- 
ceedings are brought is liable for the fees of jurors 
appointed to assess damages and benefits,?! notwith- 
standing the drainage district extends through sey- 


viewers, or others rendering services in drainage 
proceedings which have been dismissed, and who 
were not parties to the proceedings, may, if they 
proceed in time,?? maintain a petition under the 
title of the original petition to have the proceed- 
ings redocketed, and for an adjudication of the 
amounts due them for their services.** In other 
jurisdictions claims for expenses are paid upon the 
order of the court in which the proceedings are 
pending,®?®> the court being authorized to appoint 
a referee to report on such claims.*® But a statute 
making the county primarily liable for the prelimi- 
nary expenses in case the proceedings are dismissed 
is invalid where it fails to provide for notice to 
the county of the application for allowance of the 
claim.?7. Some statutes making the applicants for 
a drain liable for costs in case the petition is dis- 
missed authorize the drainage commissioners, in 
case the costs are not paid, to maintain an action 
against the applicants to recover them.*® 

[§ 150] G. Estoppel or Waiver of Objec- 
tions.*® Landowners may by their acts or omis- 
sions waive irregularities in drainage proceedings 


pended in resisting condemnation 


22. In actions on bonds for costs| struction and ascertaining costs. 
see supra § 147. Ayers v. Crittenden County, 123 Ark. | proceedings). 
Expenses included in assessment | 246, 185 SW 285. (3) An engineer 29. Thibault v. McHaney, 127 Ark. 


see infra § 217. 

23. See statutory provisions; and: 

Ark.—Thibault v. McHaney, 127 
Anks «, 92> SW 83; Sain v. Bogle, 

22 Ark. 14, 182 SW 515; Huddleston 
v. Coffman, 90 Ark. 219, 118 SW 1010. 

Ind.—Fast v. State, 182 Ind. 606, 
107 NE 465; Moorehouse v. Kunkal- 
man, 177 Ind. 471, 96 NE 600; Carter 
v. Buller, 159 Ind. 52, 64 NE 667; 
Sauntman v. Maxwell, 154 Ind. 114, 
54 NE 397; Watts v. Gibson County, 
22 Ind. A. 309, 52 NE 825. 

Ky.—Bennett v. Knott. 112 SW 849. 

Mich.—Patterson v. Calhoun Cir. 
Judge, 144 Mich. 416, 108 NW 351 
(probate judge not entitled to fees 
for certified copies and exemplifica- 
tions on return to certiorari). 

Minn.—Clay County v. Olson, 123 
Minn. 437, 143 NW 970. 

Miss.—Powell v. Tuscumbia Drain. 
Dist., 108 Miss. 647, 67 S 149. 

Mo.—Nauman v. Big Tarkio Drain. 
Distyelis WMo.vAr ours IsWw UL95: 
Alderson vy. St. Charles County, 6 
Mo. A. 420 (holding that where com- 
missioners appointed by the court 
have reported, and the court has de- 
clared the proposed system of drain- 
age to be impracticable, the com- 
missioners have no recourse against 
the county for their fees or ex- 
penses). 

Nebr.—Holmvig v. Dakota County, 
90 Nebr. 576, 134 NW 166; State v. 
Ross, 82 Nebr. 414, 118 NW 85. 

Ont.—Re Bright, 4 OntWN 1535, 
24 OntWR 817, 12 DomLR 848. 

[a] Witness’ fees.—It has been 
held in Indiana that remonstrants to 
a proposed drain who testify in their 
own behalf must do so without being 
subpoenaed, and unnecessary costs 
incurred by them in having sub- 
peenas served upon themselves are 
properly charged to them. Saunt- 
man v. Maxwell, 154 Ind. 114, 54 NE 


Oe 

{[b] Services of engineers.—(1) 
The engineer ‘of the drainage dis- 
trict can be allowed only for serv- 
ices with reference to matters pre- 
liminary to the organization of the 
district, and cannot recover for serv- 


ices preliminary to letting a contract | 


and commencing actual construc- 
tion. Thibault v. McHaney, 127 
Ark. 1, 192 SW 183. (2) He cannot 


recover for making plans for con- 


may recover for services performed 
before the proceedings are termi- 
nated by injunction. Watts v. Gib- 
son County, 22 Ind. 309, 52 NE 825. 

[ec] The cost of making copies of 
the assessment notice for repairs is 
a proper charge against the repairs 
and is not necessarily part of the of- 
ficial duties of the county surveyor, 
to be paid for in his per diem pro- 
vided for by Rev. St, (1894) § 5681. 
Watkins v. State, 151 Ind, 123, 49 NH 
169, 51 NE 79. 

24. Contracts for attorneys’ serv- 
ices see supra § 37. 

25. Kersey v. Turner, 99 Ind. 257; 
Higbee v. Peed, 98 Ind. 420; Bennett 
v. Knott, (Ky.) 112 SW 849 (holding 
that, where the parties in proceed- 
ings to establish a drainage ditch are 
represented by attorneys-of their own 
employment and are litigating at 
arm’s length, it is improper, in the 
absence of a statute authorizing it, 
to tax in favor of plaintiff’s attorney 
a fee as costs against defendant); 
Zink v. Monroe County, 68 Mich. 283, 
36 NW 73. 

{a] Under the Iowa statute the 
fee of the attorney for a drainage 
district is not chargeable against the 
defeated party on appeal from an 
order establishing the district, but 
must be paid out of the drainage 
fund of the district. County Drains 
Nos. 44, 45 v. Long, 151 Iowa 47, 
130 NW 152. 

26. O’Toole v. Tudor, 175 Ind. 227, 
93 NE 276 (fees allowed to attorneys 
of petitioners, under Burns St. An- 
not. [1908] § 6144, where a remon- 
strance denied the public utility of a 
proposed drain, and the finding was 
in favor of petitioners). 

27. Sain v. Bogle, 122 Ark. 14, 182 
SW 515. But see Lincoln County v. 
Robertson, 35 Okl. 616, 130 P 947 
(holding that a board of county com- 
missioners acting as commissioners 
for a drainage district has authority 
to employ attorneys to prosecute or 
defend the formation of a district). 

28. Thibault v. McHaney, 127 Ark. 
1, 192 SW 183. See Nauman y. Big 
Tarkio Drain. Dist., 113 Mo. A. 575, 
87 SW 1195 (holding that on dis- 
missal of proceedings to establish 
a drainage district after the award of 
damages, the district was not liable 
to a landowner for attorney’s fees ex- 


1, 192 SW 1838. 

30. Reclamation Dist. No. 108 v. 
Hagar, 4 Fed. 366, 6 Sawy. 567 [aff 
IV1i U.S, 701, 54 SCt. 663, 28° L. ved: 


Sexton v. Henderson, 42 Ill. A. 


4, 

{a] Personal expenses. — Where 
the statute allows the viewers or 
jurors a per diem and mileage, to be 
paid upon the certificate of the clerk, 
while in the discharge of their du- 
ties in establishing a drain, such cer- 
tificate should include only the per 
diem and mileage, and not the per- 
sonal expenses of a juror. Sexton v. 
Henderson, 42 Ill. A. 234. 


dares Sexton v. Henderson, 42 Ill. A. 
33. Fast v. Swisher, 182 Ind. 501, 


107 NE 6. 

384 Fast v. Swisher, 182 Ind. 501, 
107 NE 6; Moorehouse v. Kunkal- 
man, 177 Ind. 471, 96 NE 600. 

35. State v. Thirteenth Judicial 
Dist, Ct.; 138. Minn, 204;—164) NiW: 
815; State v. O‘Brien, 138 Minn. 185, 
164 NW 817. 

36. State v. O’Brien, 138 Minn. 
185, 164 NW 817; State v. Nelson, 137 
Minn. 265, 161 NW 714, 163 NW 510 
(premature appointment affects no 
substantial right of petitioners). 

{a] Construction of statute.—Un- 
der Gen. St. (1913) § 5571, an order 
of a judge of the district court, ap- 
pointing a referee on all judicial 
ditches then pending, or that might 
thereafter be instituted in such dis- 


trict, was unauthorized. State v. 
Aaa 138 Minn. 185, 164 NW 
37. State v. Thirteenth Judicial 


Dist. Ct., 138 Minn. 204, 164 NW 815; 
State v. O’Brien, 138 Minn. 185, 164 
NW 817. 

38. Brown v. Kennedy, 132 Mich. 
464, 93 NW 1073 (admissibility and 
sufficiency of evidence). 

Action on bonds for costs see su- 
pra § 147. 

39. Estoppel or waiver as to as- 
sessments see infra § 248. 

Estoppel to object: 
ae allotment for repairs see infra 
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To incorporation of drainage associa- 
tion see supra § 46. 

To want of notice see supra § 75. 
Waiver of: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


es of 


§ 150] 


and estop themselves to deny the legal existence 
Thus a landowner 
who, having notice of every step in the proceedings, 
stands by without objection, while the drain is 
being constructed, is estopped to contest the valid- 
ity of his assessment, or otherwise to question the 
And where a pro- 
ceeding to establish a drainage system within a 
district was dismissed, a landowner not objecting 
to the inclusion of his land within the district, nor 
to any of the proceedings whereby the liability of 
the district for preliminary expenses was deter- 
mined, was estopped to question anything rela- 
tive to the tax for such debt,*? except the constitu- 
tionality of the law under which the tax was sought 
But a landowner 


of a drain or drainage district.*° 


legality of the proceedings.*! 


to be assessed and ecollected.** 


Cause of remonstrance against report 

see supra § 108 
Notice or defects therein see supra § 

74. 

40. Ark.—lLess Land Co. v. Fen- 
der, 119 Ark. 20, 173 SW 407 (objec- 
tions to boundaries of. district first 
made on proceedings to assess bene- 
fits). 

Ill.—Birds Drain. Dist. v. Cairo, 
Ctcne.) COM ie bietllde Die. £00 ONE al als 
Morgan Creek Drain. Dist. Comrs. v. 
Hawley, 240 Ill. 123, 88 NE 465; Peo. 
v. Seaman, 239 Tii> 611, 88 NE 212; 
Deslauries v. Soucie, 222 11. 522, 78 
NE 799, 113 AmSR 482 [aff 122 Ill. 
A. 81]; Peo. v. Wild Cat Drain. Dist. 
Comrs., 181 Ill. 177, 54 NE 923; Ham- 
ilton vy. Vermillion Spec. Drain. Dist., 
146 Ill. A. 84; Peo. v. Arcola Drain. 
Comrs., 123 Ill. A. 604 (holding that 
there was no estoppel); District No. 
2 Drain. Comrs. v. Union Drain. Dist. 
INGO Cul Sen wae elas [artis Zane eT: 
328, 71 NE 1007] (estoppel to deny 
benefits). 

Ind.—Grow v. Davisson, 119 NE 
145; Small v. Buchanan, 165 Ind. 549, 
76 NE 167; Plew v. Jones, 165 Ind. 
21, 74 NE 618 (defect in signature of 
petition); Scudder v. Jones, 134 Ind. 
547, 32 NE 221; Millikan v. Wall, 
isc inde lL feoc ENE o2s = Peters Tv. 
Griffee, 108 Ind. 121, § NE Toate 
Grimes v. Coe, 102 Ind. 406, 1 NE 
735. 

Iowa.—Baird v. Hamilton County, 
167 NW 590; Knudson v. Hamilton 
County, 162 Iowa 97, 143 NW 988 
(accepting and retaining damages 
awarded); Mackay v. Hancock Coun- 
ty, 137 Iowa 88, 114 NW 552 (fail- 
ure specifically ‘to describe lands in 
petition). 

Kan.—Union Pac. R. Co. v. Leaven- 
worth County, 89 Kan. 72, 130 P 855. 

Mich.—Ranney Refrigerator Cora: 
Smith, 157 Mich. 302, 122 NW 91; 
Wilson v. Woolman, 133 Mich. 350, 
94 NW 1076; Zabel v. Harshman, 68 
Mich. 273, 42 NW 44. 

Nebr.—Gutschow v. Washington 
County, 74 Nebr. 794, 105 NW 548, 
107 NW 127 (filing claim for damages 
waives irregularities). 

Oh.—Mason v. Fulton County, 30 
Oh: Cir: Gt/-49. 

Ss. D.—Smith v. Pence, 33 8. D. 516, 
146 NW 709; Hoisington v. Price, 32 
S. D. 486, 142 NW 776. 

Wash:—Northern Pac. R. Co. v. 
Pierce County, 51 Wash. 12, 97 P 
1099, 23 LRANS 286. 

Ont. — Maisonneuve Ve Roxbor- 
ough Dp: we) Ontw?27.) pBureseey Re 
Johnston, 25 Ont. L. 242, 249, 20 Ont 
WR 747 (where the proceedings were 
attacked for want of a report by an 
engineer, and the court, in sustain- 
ing the attack, said: ‘Nor am I 
able to see any proper evidence of 
estoppel... even if estoppel could 
arise in respect of a statutory condi- 
tion precedent conferring jurisdic- 
tion such as this’’). 

[a] Objections to special judge.— 
Parties participating in hearing be- 
fore special judge without objection 
cannot complain as to validity of his 
appointment. Brown v. Powers, 182 


DRAINS 


ute.** 


the work.*® 


Ind. 145, 104 NE 857. 


[b] Acts constituting estoppel. 


Parties in interest who have voted 
at the election for drainage commis- 
sioners, made contracts with the 
drainage commissioners, waived 
claims for damages for right of way, 
and been candidates for drainage 
commissioners, cannot question the 
legal organization of the drainage 
district in question. Deslauries v. 
Soucie, 122 Ill. A. 81 [aff 222 Ill. 522, 
78 NE 799]. 

{c] A drainage commissioner is 
estopped to object that the court was 
without jurisdiction, where he par- 
ticipated in all the preliminary steps 
for the establishment of a drainage 
district, including the assessment of 
benefits against his own land. Peo. 
v.. Seaman, 239 Tll. 611, 88 NE 212. 

{d] Agreement not to object.— 
Defects in drainage proceedings, 
whether affecting the jurisdiction or 
otherwise, may be waived; and a 
landowner who stipulated not to ob- 
ject to the procedure in any way, 
upon the commissioners complying 
with his request, and that of others, 
to extend a ditch, is precluded from 
subsequently questioning the validity 
of the assessment. Horsington v. 
Price, 32 S. D. 486, 143 NW 776. 

Estoppel to appeal see supra § 123. 

41. Jil.—Peo. v. Boyd, 256 Ill. 9, 
99 NE &63; Peo. v. Crowley, 250 Ill. 
282, 95 NE 192; Wabash Hast R. Co. 
v. East Lake Fork Special Drain. 
Dist., 134 Ill. 384, 25 NE 781, 10 LRA 
285; Blake v. Peo. 109 Ill. 504. 

Ind.—Templeton v. Newton Coun- 
ty, 173 Ind. 226,-89 NE 880; Flet- 
cher v. White, 151 Ind. 401, 51 NE 
482; Cass County v. Plotner, 149 Ind. 
116, 48 NE 685; Montgomery v. Wa- 
sem, 116 Ind.) 343, 15°NE 795, 19 Ne 
184; Prezinger v. Harness, 114 Ind. 
491, 16 NE 495; Davis v. Lake Shore, 
ete., R. Co., 114 Ind. 364, 368, 16 NE 
639; Muncey v. Jaest, 74 Ind. 409; 
Nevins, etc., Drain. Co. v. Alkire, 36 
Ind. 189. 

Iowa.—Smittle v. Haag, 140 Iowa 
492, 118 NW 869; Wood v. Hall, 138 
Iowa 308, 110 NW 270; Mackay v. 
Hancock County, 137 Iowa 88, 114 
NW 552; Thompson vy. Mitchell, 133 
Iowa 527, 110 NW 901; Oliver v. 
Monona County, 117 Iowa 43, 90 NW 
oie Patterson v. Baumer, 43 Iowa 


Kan.—Union Pac. R. Co. v. Leaven- 
eae County. 689 misany i72. 930 
855. 

Mich.—Wilson v. Woolman, i133 
Mich. 350, 94 NW 1076; Auditor-Gen. 
v. Melze, 124 Mich. 285, 82 NW 886; 
Smith v. Carlow, 114 Mich. 67, 72 
NW 22; Atwell v. Barnes, 109 Mich. 
Mich. 10, 66 NW 583 (proceedings to 
extend drain); Cook vy. Covert, 71 
Mich. 249, 39 NW 47; Gillett v. Mc- 
Laughlin, 69 Mich. 547, 37 NW 551; 
Hall v. Slaybaugh, 69 Mich. 484, 37 
NW 545; Harwood v. Drain. Comrs., 
51 Mich. 639, 17 NW 216; Mabee v. 
Drain. Comrs., 45 Mich. 568, 8 NW 
ee Peo. v. Wayne County, 40 Mich. 
7 
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Minn.—State vy. Lindberg, 


[19C.J.] 679 


brought into court for the first time in response to 
a notice that his lands have been assessed is not 
estopped to object te the competency of the drain- 
age commissioners because of his failure to make 
such objection within the time prescribed by stat- 
Nor is he estopped to complain of injury 
to his lands by the construction of a drain, where 
the injury was not apparent until completion of 
So, where the commissioners failed to 
give notice of the time and place of letting con- 
tracts for the work, as required by statute, the 
landowners, by accepting the benefits of the work, 
are not estopped to raise the objection upon applica- 
tion for judgment and sale, although they did not 
proceed in equity to prevent the doing of the work 
under the contract.*® 


Where a district was or- 


Minn, 147, 1389 NW 286; Gelb v. Mor- 
rison County, 119 Minn. 261, 138 NW 
24; Dalberg v. Lundgren, 118 Minn, 
219, 1836 NW 742; State v. Johnson, 
111 Minn. 255; 126 NW 1074. 

Miss.— Wilkinson v. Gaines, 96 
Miss. 688, 51 S 718. 

Nebr.—White v. Papillion Drain. 
Dist., 96 Nebr. 241, 147 NW 218; Seng 
v. Bayne, 87 Nebr. 812, 128 NW 625; 
Dakota County v. Cheney, 22 Nebr. 
437, 35 NW 211. 
fe Sit to epace v. Campion, 18 N. J. 

N. D.—Hackney v. Elliott, 23 N. D. 
3873, 187 NW 433; Alstad v. Sim, 15 
N. D. 629, 109 NW 66; Turnquist v. 
Cass County Drain. Comrs., 11 N. D. 
514,.92 NW 852; Erickson v. Cass 
County, 11 N. D. 494, 92 NW 841. 

Oh.—Kellogg v. Ely, 15 Oh. St. 64; 
Millikin v. Fearrside, 40 Oh. Cir. Ct. 
45 (proceedings for alteration of 
drain); Mason vy. Fulton County, 30 
Oh. Cir. Ct. 49. 

Ss. D—Smith v. Pence, 33 S. D. 516, 
146 NW 709; Lee v. Clark Impl. Co., 
31 S. D. 581, 141 NW 986; De Noma 
eae ee 23 85, Dees ia, too MN 

Wis.—Cotzhausen v. Dick, 138 Wis. 
127, 119 NW 822. i 

[a] Validity of statute—Such 
conduct may estop a person from 
contesting the validity of a statute. 
Smittle v. Haag, 140 Iowa 492, 118 
NW 869; Mackay v. Hancock County, 
LSE Towa 88, 114 NW 552; Thompson 
Ree ope ncape 133 Iowa 527, 110 NW. 

[b] Proceedings in which estop- 
pel may be enforced.—The estoppel 
of an owner of land to question the 
validity of a drainage assessment 
may be‘enforced in an action by such 
owner against a purchaser at a tax 
sale to remove a cloud from plain- 
tiff’s title because of tax certificates 
issued to defendant as such pur- 
chaser. Hackney v. Elliott, 23 N. D. 
373, 187 NW 433. 

[c] Facts not constituting estop- 
pel Where in laying out a ditch 
the county commissioners abandoned 
the terminus designated in the pe- 
tition as an outlet, and located it on 
premises of a private owner, on the 
supposition that the owner would 
construct a sufficient outlet, such 
owner, whose lands were damaged be- 
cause of insufficiency: of the outlet, 
is not estopped from enjoining the 
construction of the drain by reason 
of the fact that he voluntarily con- 
structed across his own land that 
part of it so abandoned by the com- 
missioners. Jurries v. Virgens, 104 
Minn. 71, 116 NW 109. 

42. Northern Pac. R. Co. v. Pierce 
County, 51 Wash. 12, 97 P 1099, 23 
LRANS 286. 


43. Northern Pac. R. Co. yv. Pierce 


County, 51 Wash. 12, 97 P 1099, 23 
LRANS 286. 

44. Small v. Buchanan, 165 Ind. 
549, 76 NE 167. 


45. Wright v. Rowley, 44 Mich. 
557, 7 NW 235. 

46. Rogne v. Peo., 224 Ill. 449, 79 
NE 662. 
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ganized by a court without jurisdiction, the fact 
that the district has incurred indebtedness will not 
estop persons whose lands were included within 
the district from denying the validity of its organ- 


ization.4* 


Estoppel of state. The fact that a reclamation 
district has for many years expended its means in 
reclaiming the land will not estop the state from 
asserting that the corporation has no legal exist- 


47. Aldridge v. Matthews, 257 Ill. 
202, 100 NE 536. 


48. Peo. v. Reclamation Dist. No. 
136s e121 Cal) 522. 50ieP L063, .ba, 
1085 


49. Collateral attack on: 
Allotment for repairs see infra § 192. 
Assessments see infra § 261. 
Organization of drainage 

see supra § 45. 
Performance of contracts see infra 

-§ 245. 

Restraining: 

Collection of assessments see infra 

§§ 262-266. 

Construction of drain see infra § 153. 

50. Wabash R. Co. v. Ottgen, 
(Mich.) 166 NW 836; Toledo, etc., R. 
Co. v. Shafer, 190 Mich. 89,-155 NW 
712; Troost v. Fellows, 169 Mich. 66, 
134 NW 1011; Hoffman v. Shell, 151 
Mich. 669, 115 NW 979; Clinton Tp. v. 
Teachout, 150 Mich. 124, 111 NW 
1052; Clark v. Drain. Comrs., 50 Mich. 
618, 16 NW 167; Martin County v. 
Kampert, 129 Minn. 151, 151 NW 897; 
Erickson v. Cass County, ih anes MO 
494, 92 NW 841; Miller v. Logan 
County, 3 Oh. Cir. Ct. 617, 2 Oh. Cir. 
Dec. 358. See infra § 152 note 63. 

[a] Findings as to benefit to 
lands.—The determination of the 
board of drain commissioners that 
Jands are benefited by a drain is con- 
clusive, except in case of fraud. Ber- 
gen Tp. v. Nelson County, 33 N. D. 
247, 156 NW 559; Alstad v. Sim, 15 
N. D. 629, 109 NW 66; Erickson v. 
Cass County, 11 N. D. 494, 92 NW 
841; Miller v. Logan County, 3 Oh. 
CirwCty GUT,22 Oh.Cir, Dec. 358; 

514. Cal.—Yolo County Reclama- 
tion Dist. No. 537 v. Burger, 122 Cal. 
442, 55 P 156; Peo. v. Hagar, 52 Cal. 
171. 

Del.—Wood vy. Wilson, 9 Del. 94. 

Ill.—Donner v. Highway Comrs., 


districts 


278 Ill. 189, 115 NE 831. 
Ind.—Kirkpatrick v. Hunt, 115 NE 
781; Williams v. Osborne, 181 Ind. 


670, 104 NE 27; Murray v. Gault, 179 
Ind. 658, 101 NE 632; Southern In- 
diana R. Co. v. State R. Commn., 172 
Ind. 113, 87 NE 966; Karr v. Put- 
nam County} 170 Ind. 571, 85. NE 1 
{transf from Appellate Court, (A.) 
82 NE 995, 84 NE 12]; Pittsburgh, 
etc., R. Co. v. Machler, 158 Ind. 159, 
63 NE 210; Baltimcre, etc., R. Co. 
v. Jackson County, 156 Ind. 260, 58 
NE 837, 59 NE 856; Sarber v. Rankin, 
154 Ind. 236, 56 NE 225; Studabaker 
v, Studabaker, 152 Ind. 89, 51 NE 933; 
Cochran v. White, 151 Ind. 435, 51 
NE 723; Long v. Ruch, 148 Ind. 74, 47 
NE 156; Zimmerman v. Savage, 145 
Ind. 124, 44 NE 252; Shrack v. Co- 
vault, 144 Ind. 260, 43 NE 229; Steele 
v. Empsom, 142 Ind. 397, 41 NE 822; 
Kepler v. .Wright, 136 Ind. 77, 35 NE 
1017; Millikan v. Wall, 133 Ind. 51, 32 
NE 828; Perkins v. Hayward, 132 Ind. 
95, 31 NE 670; Killian v. Andrews, 
130 Ind. 579, 30 NE 700; McBride v. 
“State, 130 Ind. 525, 30 NE 699 (fail- 
ure to appoint guardian ad litem for 
infants); Mills v. Hardy, 128 Ind. 311, 
27 NE 618; McCollum vy. Uhl, 128 Ind. 
304, 27 NE 152, 725; Donalson. v. 
Lawson, 126 Ind. 169, 25 NE 903; 
Kennedy v. State, 124 Ind. 239, 24 NE 
748; State v. Jackson, 118 Ind. 553, 
21 NE 321; Otis v. De Boer, 116 Ind. 
531, 19 NE 317; Johnson v. State, 116 
Ind. 374, 19 NE 298; Montgomery v. 
Wasem, 116 Ind. 343, 15 NE 795, 19 
NE 184; Prezinger v. Fording, 114 
Ind. 599, 16 NE 499; Prezinger v. 
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[§ 151] H. Collateral Attack on Proceedings *° 
Nonjurisdictional Defects. 
rule that proceedings under a statute providing for 


It is a general 


the establishment of drains cannot, in the absence 


Harness, 114 Ind. 491, 16 NE 495; 
Kleyla v. Haskett, 112 Ind. 515, 14 
NE 387; Wishmier v. State, 110 Ind. 
523, 11 NE 291; State v. Thompson, 
109 Ind. 533, 10 NE 305; Deegan v. 
State, 108 Ind. 155, 9 NE 148; Peters 
v. Griffee, 108 Ind. 121, 8 NE Wee 
Brosemer y. Kelsey, 106 Ind. 504, q 
NE 569; Pickering v. State, 106 Ind. 
228, 6 NE 611; Young-v. Sellers, 106 
Ind. 101, 5 NE 686; Sunier v. Miller, 
105 Ind. 393, 4 NE 867; McMullen v. 
State, 105 Ind. 334, 47 NE 903 3 In- 
dianapolis, etce., Gravel Road Co. v. 
shee! 105 Ind. 37, 4 NE 316; Jackson 

. State, 104 Ind. 516, 3 NE 863; State 
eo Morris, 103 Ind. 161, 2 NE 355; Mc- 
Kinney v. State, 101 Ind. 355; State 
v. Myers, 100 Ind. 487; Smith v. Clif- 
ford, 99 Ind. 113; Jones v. Cardwell, 
98 Ind. 331; Young v. Wells, 97 Ind. 
410; Cauldwell v. Curry, 93 Ind. 363; 
Cox v. Bird, 88 Ind. 142; Simonton v. 
Hays, 88 Ind. 70; Argo v. Barthand, 


80 Ind. 63; Marshall v. Gill, 77 Ind. 
402; Featherston v. Small, 77 Ind. 
143; Muncey v. Joest, 74 Ind. 409; 


Hume v. Little Flat Rock Drain. As- 
soc., 72 Ind, 499; Chambers v. Kyle, 
67 Ind. 206; Toner vy. McCarter, 58 
Ind. A. 682, 108 NE 879; Larimer v. 
Krau, 57 Ind. A. 33, 103 NE 1102, 105 
NE 936; Furness v. Brummitt, 48 
Ind. A. 442, 95 NE 1114; Smith v. 
Pyle, 44 Ind. A. 150, 88 NE 733; Pum- 
phrey v. Hollis, 43 Ind. A. 319, 87 NE 
255; Brooks y. Morgan, 36 Ind, A. 672, 
76 NE 331. 

lowa.—Harker v. Greene County, 
163 NW 233; Simpson v. Kossuth 
County, 180 Iowa 1330, 162 NW 824; 
Hoyt v. Brown, 153 Iowa 324, 133 
NW 905; Oliver v. Monona County, 
117 Iowa 43, 90 NW 510. 

Kan.— Bonnewell vy. Lowe, 80 Kan. 
769, 104 P $53 [inotion to retax costs 
allowed 81 Kan. 196, 106 P 1002] 
(failure to make formal finding of 


necessity); Griffith v. Pence, 9 Kan. 
AS 206, DOLE (On t4 

Mich.—Wabash R. Co. y. Ottgen, 
166 NW 836; Toledo, etc., R. Co. v. 
Shafer, 190 Mich. 89, 155 NW 712; 
Troost v. Fellows, 169 Mich. 66, 134 
NW 1011; Klotz vy. Sloan, 160 Mich. 
483, 125 NW 3859; Auditor Gen. v. 
Crane, 152 Mich. 94, 115 NW 1041; 
Hoffman v, Shell, 151 Mich. 669, 115 


NW 979 (statutory remedy excludes 
jurisdiction in equity); Clarence Tp. 
v. Dickinson, 151 Mich. 270, 115 NW 
57; Clinton Tp. y. Teachout, 150 
Mich, 124, 111 NW 1052; Auditor-Gen. 
v. Bolt, 147 Mich, 283, 111 NW 74; 
Horn v. Livingston County, 135 Mich. 
553, 98 NW 256; Wilson v. Woolman, 
133 Mich. 350, 94 NW 1076; Auditor- 
Gen. v. Melze, 124 Mich. 285, 82 NW 
886; Gillison v. Cressman, 100 Mich. 
591, 59 NW 3821; Zabel y. Harshman, 
68 Mich. 278, 42 NW 44; Clark v. 
Teller, 50 Mich. 618, 16 NW _ 167; 
Freeman v. Weeks, 48 Mich. 255, 12 
NW 215. 

Minn.—Martin County v. Kampert, 
129 Minn. 151, 151 NW 897; State v. 
Lindberg, 120 Minn, 147, 139 NW 286; 
Slingerland vy. Conn, 113 Minn. 214, 
129 NW 376; State v. Johnson, 111 
Minn. 255, 126 NW 1074. 

Miss.—Yazoo County v. Grable, 111 
Miss, 893, 72 S 777. 

Mo.—Western Tie, etc., Co. v. Pul- 
liam, 237 Mo. 1, 139 SW 144; State v. 
Holt County Ct., 135 Mo. 533, 37 SW 
521. 

Nebr.—Omaha, etc., R. Co. v. Sarpy 
Nebr. 140, 117 NW 116; 


OTs 


of fraud or collusion,®® be collaterally attacked for 
mere informalities or irregularities not amounting 
to jurisdictional defects.*4 
not assail such proceedings in a suit to enjoin or 


Thus a landowner can- 


Campbell v. _Youngson, 80 Nebr. 322, 
114 NW 415; Dodge County v. Acon, 
61 Nebr. 376, 85 NW 292; Darst v. 


Griffin, 31 Nebr. 668, 48 NW 819. 

N. J.—Kelly v. Dolan, 67 N. J. L. 
90, 50 A 4538; Craig v. Mackey, 48 
N. J. L. 363, 7 A 494. 

N. C.—Lewis v. May, 173 N. C. 100, 
91 SE 691; Griffin v. Moseley Creek 
Drain. Dist., 169 N. C. 642, 86 SE 
Newby v. Bear Swamp Drain. 
Dist., 163 N. C. 24, 79 SE 266; White 
v. Lane, 153 N. C. 14, 68 SE 895. 

N. D.—Bergen Tp. v. Nelson Coun- 
ty, 33 N. D. 247, 156 NW 559; Hack- 
ney v. Elliott, 23 N. D. 373, 137 NW 
433; Alstad v. Sim, 15 N. D. 629, 109 
NW 66; Turnquist v. Cass County 
Drain. Comrs., 11 N. D. 514, 92 NW 
852; Brickson v. Cass County, 11 
N. D. 494, 92 NW 841. 

Oh.—Putnam County v. Krauss, 53 
Oh, St. 628, 42 NE 831; Haff v. Fuller, 
45 Oh, St. 495, 15 NE 479; Fuller v. 
Hatt, 13 Oh. <Cir. .Ch 27967 4°Oh Cir. 
Dec. 164. 

Wis.—Muskego v. Waukesha Coun- 
oe Drain. Comrs., 78 Wis. 40, 47 NW 

a Be 

Ont.—Otto v. Roger, 39 Ont. L. 127, 
12 OntWN 45, 35 DomLR 339 [app 
dism 40 Ont. L. 381, 13 OntWN 587]; 
Mandley v. Monck, 1 OntWN 271, 14 
OntWR 1222. 

{a] Signatures to petition. — A 
finding by the county board that the 
petition was signed by the requisite 
number of landowners is conclusive. 
Oliver v. Monona County, 117 lowa 
43, 90 NW 510; State v. Holt County 
Ct., 136 Mo. 474, 37 SW 1131; State 
v. Holt County Ct., 135 Mo. 533, 37 
SW 521. ; 

{b] Motion in the cause.—(1) An 
attack by motion to dismiss drain- 
age proceedings is not a collateral 
but a direct attack. Peters v. Grif- 
fee, 108 Ind. 121, 8 NE 727. But see 
Muskego v. Waukesha County Drain. 
Comrs., 78 Wis. 40 (holding that on a 
motion to vacate assessments the 
right to relief must rest on the same 
grounds as in a suit in equity to ob- 
tain that relief). (2) A motion to set 
aside a judgment entered on report 
of drainage commissioners assessing 
benefits is a collateral attack on the 
drainage proceedings. Long v. Ruch, 
148 Ind. 74, 47 NE 156. 

[c] In Michigan the statute pro- 
vides a special remedy by certiorari 
to review drainage proceedings, and 
declares that if ‘certiorari is not 
brought within a specified time the 
validity of the proceedings shall not 
be thereafter questioned in any suit 
in law or equity. Clarence Tp. v. 
Dickinson, 151 Mich. 270, 115 NW 57 
(holding that the statute applies to a 
suit brought after the expiration of 
the specified time to enjoin the ex- 
tension of a drain, on the ground that 
it was really a new drain, and that 
the application therefor was not 
signed by the requisite number of 
persons to give the drain commis- 
sioner jurisdiction, that not being a 
constitutional objection); Grand- 
champ v. McCormick, 150 Mich. 232, 
114 NW 80 (holding that a bill to re- 
strain the construction of a drain 
established under the drain laws, 
based on objections raised and passed 
on before the probate court in pro- 
ceedings to establish the drain, does 
not lie, the remedy by certiorari un- 
der Comp. L. § 4346 being adequate); 
Jones v. Gable, 150 Mich. 30, 113 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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set aside an assessment,®°? or to enjoin the con- 
struction of the drain,®* or to quiet title against a 
purchaser of the lands at a tax sale,°* nor can he 
raise such objections as a defense to an action to 


enforce an assessment.°° 


577; Clinton Tp. v. Teachout, 111 NW 
1052; Auditor-Gen. v. Bolt, 147 Mich. 
283, 111 NW 74; Horn v. Livingston 
County, 135 Mich. 553, 98 NW _ 256; 
Strack vy. Miller, 134 Mich. 311, 96 
NW 452; Swan Creek Tp. v. Brown, 
130 Mich. $82, 90 NW 3s. 

52. Ind.—Williams v. Osborne, 181 
Ind. 670, 104 NE 27; Sarber v. Ran- 
kin, 154 Ind. 236, 56 NE 225; Studa- 
baker v. Studabaker, 152 Ind. 89) bk 
NE 933; Zimmerman v. Savage, 145 
Ind, 124, 44 NE 252; Shrack v. Co- 
vault, 144 Ind. 260, 43 NE 229; Mil- 
likan v. Wall, 133 Ind. 51, 32 NH 828; 
McCollum v. Uhl, 128 Ind. 304, 27 NE 
152, 725; Montgomery v. Wasem, 116 
Ind. 343, 15 NE 795, 19 NE 184; Dun- 
kle v. Herron, 115 Ind. 470, 18 NE 
12; Wisman v. McGee, 112 Ind. 600, 
14 NE 3:75; Trimble v. McGee, 112 
Ind. 307, 14 NE 83; Sunier v. Miller, 
105 Ind. 393, 4 NE 867; Jones v. Card- 
well, 98 Ind. 331; Young v. Wells, 97 
Ind. 410; Cauldwell v. Curry, 93 Ind. 
363; Argo v. Barthand, 80 Ind. 63; 
Muncey v. Joset, 74 Ind. 409; Toner 
v. McCarter, 58 Ind. 682, 108 NE 879; 
Larimer vy. Krau, 57 Ind. A, 33, 103 
NE 1102, 105 NE 936; Smith v. Pyle, 
44 Ind. A. 150, 88 NE 733; Pumphrey 
ep Hollis, .43 Ind) <A: 319, 87 NE 
255. 

Mich.—Hoffman v. Shell, 151 Mich, 
HO90 115) NWir 9795) (Clinton, “ps v- 
Teachout, 111 NW 1052; Wilson v. 
Woolman, 133 Mich. 350, 94 NW-1076; 
Harwood v. Huntoon, 51 Mich. 639, 
17 NW 216. 

Mo.—Western Tie, etc., Co. v. Pul- 
liam, 237 Mo. 1, 139 SW 144. 

Ni D.—Hackney v.-Biliott& 23 N«aD: 
373, 1837 NW 4338; Alstad v. Sim, 15 
N. D. 629, 109 NW 66; Turnquist v. 
Cass County Drain. Comrs., 11 N. D. 
514, 92 NW 852; Erickson v. Cass 
County, 11 N. D. 494, 92 NW 841. 

Oh.—Putnam County v. Krauss, 53 
Oh. St. 628, 42 NE 881. 

[a] Parties to proceedings.— 
Where a bill is filed to set aside drain 
proceedings, and restrain collection 
of assessments, and it appears that 
complainants have no interest fur- 
ther than to escape assessments for 
benefits, townships not liable to such 
assessment were not proper parties 
complainant, Clinton Tp. v. Teach- 
out, (Mich.) 111 NW 1052. 

53. Ind.—Williams v. Osborne, 181 
Ind. 670, 104 NE 27 (presumptions in 
support of proceedings); Baltimore, 
etc.) .R., Co. vy. Jackson ‘County, 156 
Ind. 260, 58 NE 837, 59 NE 856; Kep- 
ler v.. Wright, 136 -Ind. 77,°35- NE 
1017; Young vy. Sellers, 106 Ind. 101, 
5 NE 686; Baltimore, ete, R. Co. v. 
North, 103 Ind. 486, 3 NE 144; Feath- 
erston v. Small, 77 Ind. 143 (aver- 
ments held to complain merely of er- 
rors and irregularities not available 
on collateral attack); Furness v. 
Brummitt, 48 Ind. A. 442, 95 NE 1114; 
Brooks v. Morgan, 36 Ind. A. 672, 76 
NE 381. 

Kan.—Griffith vy. Pence, 
ZOO mo Eee Ole 

Mich.—Clarence Tp. v. Dickenson, 
151 Mich. 270, 115 NW _ 57; Gran@- 
champ vy. McCormick, 156 Mich. 232, 
114 NW 80; Strack v. Miller, 134 
Mich. 311, 96 NW 452; Flynn Tp. v. 
Woolman, 133 Mich. 508, 95 NW 567; 
Swan Creek Tp. v. Brown, 130 Mich. 
882, 90 NW 38; Zabel v. Harshman, 
68 Mich. 273, 42 NW 44. 


9 Kan. A. 


Minn.—Slingerlend v. Conn, 113 
Minn, 214, 129 NW 376. 
Mo.— Western Tie, etc., Co. v. Pul- 


liam, 237 Mo. 1, 139 SW 144. 

Oh.—Haff v. Fuller, 45 Oh. St. 495, 
15 NE 479. 

Ont.—Otto v. Roger, 39 Ont. L. 127, 
12 OntWN 45, 35 DomLR 339 [app 
dism 40 Ont. L. 381, 13 OntWN 58]. 

[a] Scope of hearing.—In suit to 
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are not merely 


2. Jurisdictional 
proceedings may be collaterally attacked where they 
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Defects, Drainage 


irregular, but are void for juris- 


dictional defects,°° such as want of ~proper notice.®* 


In such case the party entitled to complain may 


enjoin construction of drain, plain- 
tiff is not entitled to be heard as to 
the rights of other persons not made 
parties to the proceeding, where this 
did not go to the question of power 
to construct. Williams y. Osborne, 
181 Ind. 670, 104 NE 27. 

[b] Under the Michigan statute 
providing that the collection of drain- 
age taxes shall not be enjoined for 
any informality in the proceedings, 
the failure of the drain commission- 
er’s record to show when the minutes 
of the survey were delivered to him 
will not invalidate the assessment of 
a tax in a suit to enjoin construc- 
tion of the drain. Flynn Tp. v. Wool- 
man, 133 Mich. 508, 95 NW 567. 

54. Reed v. Kalfsbeck, 147 Ind. 
148, 45 NE 476, 46 NE 466; Brosemer 
v. Kelsey, 106 Ind. 504, 7 NE 569. 

55. McBride v. State, 130 Ind. 525, 
30 NE 699; Kennedy v. State, 124 
Ind. 239, 24 NE 748; State v. Jack- 
son, 118-Ind. 553, 21. NE 321; Otis v. 
DeBoer, 116 Ind. 531, 19 NE 317; 
Johnson v. State, 116 Ind. 374, 19 
NE 298; Deegan v. State, 108 Ind. 155, 
9 NE 148; Pickering v. State, 106 
Ind. 228, 6 NE 611; McMullen v. 
State, 105 Ind. 334, 4 NE 903; Indian- 
apolis, etc., Gravel Road Co. v. State, 
AO; Und. 37,94 .NERsl6s Jackson vs 
State, 104 Ind. 516, 3 NE 863; Smith 
v. Clifford, 99 Ind. 113; Albertson v. 
State, 95 Ind. 370; Auditor Gen. v. 
Crane, 152 Mich. 94, 115 NW 1041; 
Auditor-Gen. v. Bolt, 147 Mich. 283, 
111 NW 74; Auditor-Gen. v. Melze, 
124 Mich. 285, 82 NW 886; State v. 
Lindberg, 120 Minn. 147, 139 NW 
286; State v. Tuck, 112 Minn. 493, 128 
NW 8238; State v. Johnson, 111 Minn. 
255, 126 NW 1074; Craig v. Mackey, 
485N. Je. 3863; 30- A 494) 

56. U. S.—Crapo v. Hazelgreen, 93 
Fed. 316, 35 CCA 314. 

Ark.—St. Louis, ete., R. eee v. Dud- 
geon, 64 Ark. 108, 40 SW 786. 

Ill.— Frank y. Rogers, 220 Tll. 206, 
Gas idee 

Ind.—Williams v. Osborne, 181 Ind. 
GUO. “L045 IN Ey 327° = Kari’) -v.i- Putnam 
County, 170 Ind. 571, 85 NE 1 [transf 
(A.) 82 NE 995, 84 NE 19]; Studa- 
baker v. Studabaker, 152 Ind. 89, 51 
NE 933; Seudder v, Jones, 134 Ind. 
547, 32 NH 221; McBride v. State, 130 
Ind. 525, 30 NE 699; Brosemer v. 
Kelsey; 106” Ind, 504, :7 NB) 569; 
Young v. Sellers, 106 Ind. 101, 5 NE 
686; Vizzard.v: Taylor, 97-Ind._90; 
Larimer y. Krau, 57 Ind. A. 338, 103 
NE 1102, 105 NE 936; Smith v. Pyle, 
44 Ind. A: 150, 88 NE 733; Pumphrey 
Va ollis, 43) simdn AL 39> 87. INE 2553 
Brooks v. Morgan, 36 Ind. A. 672, 76 
NE 331; Hille v. Neale, 32 Ind. A. 341, 
69 NE 713. 

Iowa.—Simpson v. Kossuth County, 
180 Iowa 1330, 162 NW 824. 


Mich.—Chandler v. Heisler, 153 
Mich. 1, 116 NW 626; Hoffman y. 
Shell, 151 Mich.- 669, 115 NW 979; 


Auditor-Gen. v. Bolt, 147 Mich. 283, 
111 NW 74; Tomlin v. Newcomb, 70 
Mich. 358, 38 NW 315; Clark v. Drain 
Comrs., 50 Mich. 618, 16 NW 167; 
Kinyon vy. Duchene, 21 Mich. 498. 

Minn.—Martin County v. Kampert, 
129 Minn. 151, 151 NW 897; Bilsbor- 
row v. Bierce, 10L-Minn. 271,112 NW 
274. 

Mo.—EHaton v. St. Charles County, 
8 Mo. A. 177 [aff 76 Mo. 492]. 

Nebr.—Casey v. Burt County, 59 
Nebr. 624, 81 NW 851. 

N. C.—Dover Lumber Co. v. Mose- 
ley ‘Creek* Drain. Dist.zd73 IN. Ci. 127, 
91 SH 714, 845. 

Oh.—Baltimore, ete., R. Co. v. Wag- 
ner. 42 Ohi-St. 75, 1 NE 91; Sessions 
v. Crunkilton, 20 Oh. St. 349. 

129 Wis. 


Wis.—Fraser v. Mulany, 
377, 100 NW_139, 
Que.—St. Edwidge de Clifton Tp. 


Corp. v. Foy, 16 Que. Super. 418 
(holding Han ‘the absence of a prop- 
er description of property affected by 
the servitude created by the proces- 
verbal, regulating the cost of con- 
struction and maintenance of an ar- 
tificial watercourse, is a radical nul- 
lity, and not an informality, and such 
nullity may be pleaded in answer to 
a suit for recovery of the cost). 

{a] Failure to obtain assent of 
township boards.—A bill will lie to 
enjoin a county drain commissioner 
from proceeding to construct a ditch 
without having procured the assent 
of the township boards to be af- 
fected, as required by resolution of 


the board of Supervisors. Chandler 
Bog tighter, 153 Michs 9155 116)» NW: 
[b] A bond is a jurisdictional pre- 


requisite to the establishment of a 
drain, and if the bond is void, the 
county commissioners are without 
jurisdiction to levy a tax, and all 
their proceedings are void. Casey v. 
ae County, 59 Nebr. 624, 81 NW 
851. 

[ec] Failure to give notice of the 
letting of a contract for the construc- 
tion of a drain as required by stat- 
ute, where the work is to cost over 
a specified sum, may be shown in 
the defense of an application for 
judgment and sale. Rogne v. Peo., 
224 Ill. 449, 79 NE 662. 

[d] Loss of jurisdiction.—Where 
supervisors of a town, sitting as a 
special tribunal for the establish- 
ment of a drain, lose jurisdiction by 
failure to perform any necessary step 
in their proceeding, their determina- 
tion becomes wholly void, and may 


‘be attacked both collaterally and di- 


rectly. Fraser v. Mulany, 129 Wis. 
377, 109) NW 139: 

[e] Who may complain.—The fact 
that persons over whom the court had 
no jurisdiction were assessed for 
drains would not entitle another 
owner to restrain the assessment 
against his own land, if the court had 
jurisdiction over him. Pumphrey v. 
Hollis, 48 Ind. A. 319, 87 NE 255. 

{f] Improper use of power hy 
court.—Since courts possess broad 
power respecting the establishment 
of public drains, a mere improper use 
of that power will not render a judg- 
ment ipso facto void. Karr v. Put- 
Nam County, = 17.00 Anal a (alee oe aN EG 
1 [transf (A.) 82 NE 995, 84 NE 19] 
(holding that a judgment establish- 
ing a drain is not void because the 
construction of the drain will result 
in seriously injuring or in destroy- 
ing a highway bridge, the court 
having power to decide such ques- 
tion). 

57.. Ind.—Karr v. Putnam County, 
170 Ind. 571, 85 NE 1 [transf (A.) 82 
NE 995, 84 NE 19]; Pittsburgh, etce., 
R.. Cow v. -<Machier, 15% Ind: 2159, 63 
NE 210; Scudder v. Jones, 134 Ind. 
547, 32 NE 221; McCollum v. Uhl, 128 
Ind. 304, 27 NE 152, 725; Brosemer 
v. Kelsey, 106 Ind. 504, 7 NE 569; 
Vizzard v. Taylor, 97 Ind. 90 (where 
the notice did not contain the names 
of the owners of the land as _ re- 
quired by statute); Pumphrey v. Hol- 
lis, 43 Ind. A. 319, 87 NE 255; Brooks 
v. Morgan, 36 Ind. A. 672, 76 NE 331 
(averments held insufficient to show 
want of notice); Hille v. Neale, 32 
Ind. A. 341, 69 NE 7138, 

Mich.—Hoffman vy. Shell, 151 Mich. 
669, 115 NW 979 (notice of time and 
place of letting contracts for con- 
struction). 

Minn.—Bilsborrow v. Pierce, 101 
Minn, 271, 112 NW 274. 

Mo.—Eaton v. St. Charles County, 
8 Mo, A. 177 [aff 76 Mo. 492]. 

Nebr.—Omaha; etc., R. Co. v. Sarpy 
County, 82 Nebr. 140, 117 NW 116. 
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sue to set aside or enjoin the collection of assess- 
ments,°® or to enjoin the construction of the drain,°® 
except where there is a plain and adequate remedy 
But the presumption is in favor of juris- 
diction, and if a court or board which has jurisdic- 
tion of the subject matter, and which is required 


at law.®° 


N. C.—Dover Lumber Co. v. Mose- 


ley Creek Drain. Dist., 173 N. C. 117, 
91 SE 714, 845. 

Oh.— Baltimore, ete., R. Co. — v. 
Wagner, 43 Oh. St. 75, 1 NE 91; 
Sessions v. Crunkilton, 20 Oh. St. 
349. 


Wis.—Fraser v. Mulany, 129 Wis. 
‘377, 109 NW 139 (averments held to 
show want of notice). 

58. Ark.—Sudberry v. Graves, 83 
Ark. 344, 103 SW 728. 

Ind.—Williams v. Osborne, 181 Ind. 
670, 104 NE 27; Studabaker v. Studa- 
baker, 152 Ind. 89, 51 NE 933; Scud- 
der v. Jones, 134 Ind. 547, 134 NE 
221; McCollum v. Uhl, 128 Ind. 304, 
27 NE 152, 725; Troyer v. Dyar, 102 
Ind. 396, 1 NE 728; Vizzard v. Taylor, 
97 Ind. 90; Larimer v. Krau, 57 Ind. 
Oo LOB NE, L002. 10d, SN 2936. 
Pumphrey v. Hollis, 43 Ind. A. 319, 
87 NE 255. 

Mich.—Hoffman y. Shell, 151 Mich. 
669, 115 NW 979; Alger v. Slaght, 64 
Mich. 589, 31 NW 531; Barker v. Ver- 
non /Tp:, 63 Mich. 516, 30: NW. 175; 
Emerson v. Walker Tp., 63 Mich. 483, 
30 NW 92; Frost v. Leatherman, 08 


Mich, 33, 20 NW 705; Kinyon 
Duchene, 21 Mich. 4983 Palmer SA 
Rich, 12 Mich. 414. 


Minn.—Curran vy. Sibley County, 47 
Minn, 313, 50 NW 237. 

N. .Y.—Averell v. Day, 26 Hun 
319. 

N. C.—Dover Lumber Co. v. Mose- 
ley Creek Drain. Dist., 173 N.°C. 117, 
91 SE 714, 845. 

Oh.—Sessions yv. Crunkilton, 20 Oh. 
St. 349. 

[a] Payment or tender of amount 
due.—A landowner may not enjoin a 
sale of his land for a ditch assess- 
ment because the letting of a con- 
tract for the construction of an al- 
lotment was void without paying or 
tendering the amount of the lien. 
Smith’ v. Pyle, 44 Ind. A. 150, 88 NE 


733. 

[b] Parties.—(1) Two persons 
owning separate tracts of land as- 
sessed for drainage cannot prosecute 
a joint action to restrain the col- 


lection of the assessments. Jones 
v. Cardwell, 98 Ind. 331; Barker v. 
Vernon Tp., 63 Mich. 516, 30 NW 


175. (2) A township has no interest 
sufficient to justify its joinder as 
defendant in a suit to set aside a 


drain tax. Barker v. Vernon Tp., 63 
Mich. 516, 30 NW 175; Emerson v. 
Walker Tp., 63 Mich. 483, 30 NW 


92 (where the bill was dismissed as 
to the township on a general demur- 
rer for want of equity). (3) The 
contractors for making the drain are 
not necessary parties defendant. 
Palmer v. Rich, 12 Mich. 414. (4) 
The township treasurer and the drain 
commissioner may properly be made 
defendants, even though the tax has 
already been returned as unpaid to 


the county treasurer. Frost Vie 
Leatherman, 55 Mich. 33, 20 NW 
705. 

[ec] Pleadings.—(1) A complaint 


to enjoin a sale of land for a ditch 
assessment because the letting of the 
contract for the construction of an 
allotment was void, in that the no- 
tice given designated the auditor’s 
office as the place of letting instead 
of at the door of the courthouse as 
required by statute, was demurrable 
where it was not alleged that com- 
plainants were in any manner in- 
jured, that any persons who would 
have bid for such contract were 
thereby prevented from bidding, that 
there was any fraud or collusion on 
the part of any one, that the contract 
as let was not reasonable, and it was 
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tack, unless the 


not alleged that it was let at the au- 
ditor’s office. Smith v. Pyle, 44 Ind. 
Ay 150; 88 9NET 733. ye Lhe wilt 
should in its body or by: exhibits put 
the court in a position to determine 
the precise injury complained of. 
Barker v. Vernon Tp., 63 Mich. 516, 
30 NW’175. 

{d] Averment of want of notice. 
—(1) An allegation that plaintiff 
‘never had any notice whatever of 
the proposed drainage, or of any pro- 
ceedings under said petition, and nev- 
er had any opportunity afforded to 
appear and contest the same,’ does 
not sufficiently allege a failure to 
give the notice required by statute. 
The complaint should allege what, if 
anything, is shown by the record of 
the court in relation to notice. Bal- 
timore, etc., R. Co. v. North, 103 Ind. 
486, 3 NE 144. To same effect Crapo 
v. Hazelgreen, 93 Fed. 316, 35 CCA 
314. (2) An allegation that plaintiff 
had no notice of the time set for the 
hearing of the petition, without stat- 
ing that the constructive notice pro- 
vided for by statute was not given, 
is insufficient. Sarber v. Rankin, 154 
Ind: 236, 56 NE 225.” (3) A: bill for 
injunction on the ground that due no- 
tice of the proceedings was not given, 
must show want of knowledge of the 
existence of such proceedings in time 
to appear and contest them. Omaha, 
ete., R. Co. v. Sarpy County, 82 Nebr. 
140, 117 NW 116. 

59. U. S.—Crapo v. Hazelgreen, 93 
Fed. 316, 35 CCA 314. 

Ind.—Brooks vy. Morgan, 36 Ind. A. 
672, 76 NE 331. 

Iowa.—Simpson vy. Kossuth Coun- 
ty, 180 Iowa 1330, 162 NW 824. 

Mich.—Chandler v. Heisler, 153 
Mich? >? 15° =116" NW? “626>. "Tomlin® “v. 
Newcomb, 70 Mich. 358, 38 NW 
3b: 

Minn.—Bilsborrow v. Pierce, 101 
Minn. 271, 112 NW 274. 

Oh.—Haff v. Fuller, 45 Oh. St. 495, 
15 NE 475; Redfern v. Hancock Coun- 
tyes (Ohs Cir Ctal2aon LO On, cOins 
Dec. 45. 

Wis.—Fraser v. Mulany, 129 Wis. 
377, 109 NW 139. 

60. Schumacher v. Wright Coun- 
ty, 97 Minn. 74, 105 NW 1125 (hold- 
ing that remedy by pleading in de- 
fense, or by appeal defeated equity 
jurisdiction). 

[a] Inadequacy of remedy by ap- 
peal or certiorari.—(1) Where cer- 
tain landowners, not served with no- 
tice nor named in drainage proceed- 
ings, remonstrated against the pro- 
posed ditch on the ground that wa- 
ters would be brought in damaging 
quantities on their premises, they 
were not compelled to resort to cer- 
tiorari on the determination of the 
board to proceed with the ditch, but 
the appropriate remedy was injunc- 
tion. Bilsborrow v. Pierce, 101 Minn. 
271, 112 NW 274. (2) A bill in equity 
will lie to enjoin a county drain com- 
missioner from proceeding to con- 
struct a ditch without having pro- 
cured the assent of the township 
boards to be affected, required by 
resolution of the county board of 
supervisors passed pursuant to au- 
thority given by Pub. Acts (1905) p 
32 No. 31, amendatory of the Gen- 
eral Drain Law, as the certiorari pro- 
vided for by the General Drain Law 
(Pub. Acts [1897] p. 367 No. 254 ¢c 5 
§ 3) was evidently intended as a 
means of reviewing merely the ac- 
tion of the drain commissioner in es- 
tablishing the drain, and any appeal 
under such chapter not being permis- 
sible, because it would be to the 
township board, which has a duty in- 


notice was given.®t 
been given or not is a jurisdictional question; and 


[§ 152 


to determine all jurisdictional questions, adjudges, 
either expressly or impliedly, that proper notice 
was given, its decision is conclusive on collateral at- 


nCEOEe shows affirmatively that no 
Whether proper notice has 


consistent with that required when 
sitting in review of the proceedings. 
Chandler vy. Heisler, 153 Mich. 1, 116 
NW 626. (3) Where proceedings for 
the establishment of a drain were 
fatally defective, objectors were en- 
titled to maintain a suit in equity 
to restrain further construction of 
the drain, and had not an adequate 
remedy at law by appeal or certiorari. 
Fraser v. Mulany, 129 Wis. 377, 109 
NW 139. 

[b] Proceedings regular on their 
face.— Where a statute provides that 
the proceedings may be reviewed by 
petition in error and reversed for er- 
rors appearing in the record, but the 
proceedings are regular on their face, 
and it is shown dehors the record 
that there was no jurisdiction, the 
statutory remedy does not apply and 
an injunction may be granted. Haff 


Ve se uier 45a On Stes Dy mel meas 
475; Redfern v. Hancock County, 18 
OW, (CirS Cte? 23350 10s Onn eCirs. Dec. 
45. 


Equity jurisdiction as dependent 
on lack of remedy at law see Equity 
{16 Cyc 30 et seq]. 

61. Ind.—Karr v. Putnam County, 
iO) Tn wow. So) ON Ere lee ceri tue (cAs 
82 NE 995, 84 NE 19]; Pittsburgh, 
ete., R. Co. v. Machler, 158 Ind, 159, 
63 NE 210; Long v. Ruch, .148 Ind. 
74, 47 NE 156; Zimmerman y. Savage, 
145 Ind. 124, 44 NE 252; Steele v. 
Empsom, 142 Ind. 397, 41 NE 822; 
Kepler v. Wright, 136 Ind. 77, 35 NE 
1017;-McCollum v. Uhl, 128 Ind. 304, 
27 NE 152, 725; Otis v. De Boer, 116 
Ind. 531, 19 NE 317; Johnson v. State, 
116 Ind. 374, 19 NE 298; Montgomery 
v. Wasem, 116 Ind. 343, 18 NE 795, 19 
NE 184; Prezinger v. Harness, 114 
Ind. 491, 16 NE 495; Kieyla v. Has- 
kett, 112 Ind. 515, 14 NE 387; Deegan 
v. State, 108 Ind. 155, 9 NE 148; Pick- 
ering v. State, 106 Ind. 228, 6 NE (oi bs Lt 
McMullen vy. State, 105 Ind. 334, 4 NE 
903; Indianapolis, ete., Gravel Road 
Co. v. State, 105 Ind. 87, 4 NE 316; 
Jackson v. State, 104 Ind. 516, 3 NE 
863; Baltimore, etc., R. Co. v. North, 
103 Ind. 486, 3 NE 144 (holding that 
it was incumbent on the party mak- 
ing such attack to allege such facts 
as would overcome or exclude all rea- 
sonable presumption in favor of val- 
idity); Jones v. Cardwell, 98 Ind. 331; 
Young v. Wells, 97 Ind. 410; Albert- 
son v. State, 95 Ind. 370; Muncey v. 
Joest, 74 Ind. 409; Houk v. Barthold, 
73 Ind. 21; Larimer v. Krau, 57 Ind. 
A. 38, 103 NE 1102, 105 NE 936; 
Brooks v. Morgan, 36 Ind. A. 672, 76 
NE 331. 3 

lowa.—Oliver v. Monona County, 
117 Iowa 43, 90 NW 510. 

Mich.—Hoffman v. Shell, 151 Mich. 
669, 115 NW 979 (recitals of service 
by publication held sufficient). 

Mo.—Western Tie, ete., Co. v. Pul- 
liam, 237 Mo. 1, 139 SW 144. But 
see Eaton v. St. Charles County, 8 
Mo. A. 177 [aff 76 Mo. 492] (holding: 
that, under a statute authorizing 
county courts to appoint commission- 
ers to make contracts to drain 
swamp lands, under certain pre- 
seribed conditions, the jurisdiction of 
the court was limited, and where the 
record failed to show the facts con- 
ferring jurisdiction, such proceedings 
were subject to collateral attack). 

[a] Notice to owners of ease- 
ments.—The provisions of the In- 
diana Drainage Act in regard to no- 
tice to landowners apply also to own- 
ers of easements in lands, and it will 
be presumed, as against a collateral 
attack, that proper notice was given. 
Indianapolis, ete., Gravel Road Co. 
v. State, 105 Ind. 37, 4 NE 316. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


4 §§ 152-154] 


where there is some notice and the court acts under 
it, the proceedings will stand as against collateral 
attack.°? 

Fraud. Drainage proceedings may be attacked 
in a collateral proceeding for fraud or collusion.® 

[§ 153] I. Restraining Construction of Drain.*4 
While proceedings to establish a drain cannot be 
collaterally attacked by a bill to enjoin construc- 
tion of the improvement,®® except in case of juris- 
dictional defects in the proceedings,®® an injunction 
may be awarded, in the absence of any adequate 
legal remedy, to prevent injury to property by 
flooding, or otherwise.®’ An adequate remedy at 
law defeats the jurisdiction to grant an injunction °8 
in accordance with established rules.®® A- person 
who suffers no irreparable injury cannot enjoin a 
drainage improvement on the ground that the stat- 
ute is unconstitutional.”? Nor will the construction 
of a drain be enjoined at the instance of a party 
whose land will not be taken or injured,’? even if 
such land will be subject to assessment for bene- 
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fits.72 Nor can a township owning no land as a 
municipality maintain such a bill on behalf of land- 
owners whose lands will be injured.** Since equity 
may, by injunction, prevent the illegal use of pub- 
he funds, it may enjoin the construction of a drain 
where the drainage commissioners conspire with a 
contractor to pay for worthless tile work installed 
by him in violation of his contract."4 

[§ 154] J. Location and Plan of Construction 
—1l. In General. Within the limitations imposed 
by the drainage statutes, the drain commissioners 
or other local authorities intrusted with the work 
of establishing drains are vested with diseretion- 
ary powers as to their location and plan of con- 
struction.”® It is the duty of the commissioners or 
viewers to locate the drain upon such line as they 
may deem best to accomplish the object sought, and 
while they should as far as practicable locate it 
on the division lines between lands owned by dif- 
ferent persons, and thus avoid laying it diagonally 
across the lands, they are not to sacrifice the gen- 


Dist. No. 5 v. Borden, (Civ. A.) 181 
15 


62. Kepler v. Wright, 136 Ind. 77, 
35 NE 1017; Oliver v. Monona Coun-| SW 780. 
ty, 117 Iowa 43, 90 NW 510; Otis v. Ont.—Vanderberg v. Markham, 
De Boer; 116 ‘Ind: 534, 19 -NE 317; |OntWR 321. 


Johnson v. State, 116 Ind. 374, 19 NE 
298; Montgomery v. Wasem, 116 Ind. 
343, 15 NE 795, 19 NE 184; Prezinger 
v. Harness, 114 Ind. 491, 16 NE 495; 
Kleyla v. Haskett, 112 Ind. 515, 14 
NE 387; Deegan v. State, 108 Ind. 
155, 9 NE 148; Peters v. Griffee, 108 
ind.= 121, ..8 NE, 7273) Pickering, v. 
State, 106 Ind. 228, 6 NE 611; McMul- 
len v. State, 105 Ind. 334, 4.NE 903; 
Jackson y. State, 104 Ind. 516, 3 NE 
863; Carr v. State, 103 Ind. 548, 3 NE 
375; Young v. Wells, 97 Ind. 410; 
Muncey v. Joest, 74 Ind. 409; Oliver 
v. Monona County, 117 Iowa 43, 90 
NW 510. 

63. Rayburn v. Williams, 54 Ind. 
A. 617, 103 NE 116 (fraud preventing 
filing of remonstrance); Hudlemyer 
v. Dickinson, 143 Mich. 250, 106 NW 


885, 108 NW 1116. See supra § 151 
note 50. 
64. Cross references: 


Estoppel to maintain injunction see 
supra § 150 note 3 [al]. 

Obtaining signatures to petition by 
fraudulent statements see supra § 
61 


Restraining: 2 
Collection of assessments see infra 
§§ 262-266. 


Obstruction of drain see infra § 
205. 


65. See supra § 151. 
66. See supra § 152. 
67. U. S.—Sels v. Greene, 88 Fed. 


129 (unauthorized, willful, or malici- 
ous acts of trustees enjoined). 


Ind.—Furness v. Brummitt, 48 Ind. | 


A. 442, 95 NE 1114 (injunction runs 
against commissioner and not peti- 
tioner). 

Mich.—Duryea v. Edinger, 169 
Mich.’ 218, 184 NW 978; Smith v. 
Barrett, 159 Mich. 325, 123 NW 1091 
(injunction denied); Harris v. Bont- 
well, 156 Mich. 455, 122 NW 179; 
Smafield v. Smith, 153 Mich. 270, 116 
NW 990 (injunction denied); Swan 
Creek Tp. v. Brown, 130 Mich. 382, 90 
NW 38; Bruggink v. Thomas, 125 
Mich. 9, 88 NW 1019. 

Minn:—Dalberg v. Lundgren, 118 
Minn. 219, 136 NW 742 [dist Bils- 
borrow v. Pierce, 101 Minn. 271, 112 
NW 274] (discretionary refusal of 
temporary injunction); Jurries v. 
Virgens, 104 Minn. 71, 116 NW 109; 
Bilsborrow v. Pierce, 101 Minn. 271, 
112 NW 274. : 

Mo.—Barnes v. Missouri Valley 
Constr. Co., 257 Mo. 175, 165 SW 723, 
AnnCas1915C 34. 

Oh.—Love v. Simon, 30 Oh. Cir. Ct. 
639; Miller v. Logan County, 3 Oh. 
Gir, Ct. 617, 2 Oh.- Cir. Dec., 358. 

Tex.—Matagorda County Drain. 
Dist. No. 5 v. Robbins, (Civ. A.) 181 
SW 781; Matagorda County Drain. 


But see Elliott v. Woodbury Coun- 
ty, 162 Iowa 473, 143 NW 826 (hold- 
ing that, where plaintiff’s land was 
flooded owing to the inadequacy of 
the plan of drainage adopted, his 
remedy was to appear before the 
board of supervisors and object to 
the plan, and if this was unavailing 
to file and establish his claim for 
damages). 

[a] Right of appeal denied.—An 
injunction was allowed to restrain 
the construction of a drain, where 
it appeared that the assessment for 
damages for land taken was so made 
and entered as to deprive the land- 
owner of his right of appeal to the 
probate court. Miller v. Logan Coun- 
RISE SOLON ak ORLY tera) ae Oak ean Dyeyes 
358. 

{b] Taxpayer’s action on behalf 
of municipality. A taxpayer of an 
unincorporated village having no so- 
licitor cannot under Rey. St. § 1778 
(Lanning Rev. St. § 3281; Bates St. 
Annot. §§ 1536-1668), which provides 
for suits by a taxpayer on behalf of 
a municipality, bring an action in his 
own name solely on behalf of the 
municipality and against the county 
commissioners to restrain them from 
proceeding under provisions of §&§ 
4483, 4484 (Lanning Rev. St. §§ 7667, 
7668) for the improvement of a coun- 
ty ditch lying partly within the lim- 
its of the municipality. McCaslin v. 
Perrysburg, 30 Oh. Gir. Ct. 103. 

{c] Scope of injunction.—Where 
landowners assessed to pay for the 
construction of a drainage system 
will receive no benefit therefrom, but, 
on the contrary, will be injured, the 
relief afforded must be limited to 
restraining assessments upon their 
lands to pay for the improvement and 
eannot go to the extent of restrain- 
ing the construction itself, and the 
bonding of the district as provided 
by law, the creation of a district and 
its bonding being within the legisla- 
tive power. Coffman vy. St. Francis 
JDyeebhey, IBC Ys) Waadign Gy a. kis) g Sane 
ANTS) i 

68. Duryea v. Edinger, 169 Mich. 
218, 134 NW 978 (statutory remedy 
by appeal and certiorari); Barnes v. 
Missouri Valley Constr. Co., 257 Mo. 
175, 165 SW 723, AnnCas1915C 34. 

[al] Insolvency of defendant.—A 
drainage district cannot be_ consid- 
ered as insolvent and therefore un- 
able to respond in damages, so as to 
warrant an injunction, as power is 
conferred on the county court to levy 
taxes. Barnes vy. Missouri Valley 
Constr: =Co.;" 257 Mo. 176, 165 SW 
723, AnnCas1915C 34. 

[b] Recovery of damages.—The 
fact that an action for d2mages will 


\ 


lie against the drain commissioner 
will not preclude equitable relief. 
Bruggink v. Thomas, 125 Mich. 9, 83 
NW 1019. 


69. See generally Equity [16 Cyc 
30 at seq]; Injunction [22 Cyc 769 et 
seq]. 


70. Orr v. Allen, 245 Fed. 486 [aff 
248 U. S. 35). 

71. Sudberry v. Graves, 83 Ark. 
344, 103 SW 728; Swan Creek Tp. v. 
Brown, 130 Mich. 382, 90 NW 88. 

72. Sudberry v. Graves, 83 Ark. 
344, 103 SW 728. 

73. Swan Creek Tp. v. Brown, 130 
Mich. 382, 90 NW 38. 

74. Leonard v. Garland, 252 Ill. 
300, 96 NE 819 [rev 157 Ill. A. 355]. 

75. U. S.—Chicago, ete., R. ‘Co. v. 
Appanoose County, 182 Fed. 291, 104 
CCA 573, 31 LRANS 1117 (retractive 
effect of statute). 

Ark.—Cypress Creek Drain, Dist. 
v. Wolfe, 109 Ark. 60, 158 SW 960 
(system more extensive and costly 
than authorized by special act). 

Ill.—Bowdre, ete. Union Drain. 
Dist. No: 3’ v2 Ullrich; 273/ Ty 65, Pes 
NE 456; Mortell v. Clark, 272 I11. 201, 
111 NE 993; Sisson v. District No. 1 
Drain. Comrs., 163 Ill. 295,45 NE 215; 
French vy. Bates, 185 Ill. A. 38; Moody 
V., Henry, 143) Di! “As 227" fari 22 3¢r ait: 
124, 86 NE 195]. 

Ind.—Wolfe v. Gleason, 115 NE 
322; Sharp v. Haton,. 175 Ind. 441, 94 
NE 753. 

Iowa.—Obe _ v. Hamilton County, 
169 Iowa 449, 151 NW 453; Hatcher 
v. Greene County, 165 Towa 197) 145 
NW 12. See Hall v. Polk, 181 Iowa 
828, 165 NW 119 (size of drain and 
necessity of recommendation of en- 
gineer). 

Kan.—Atchison, ete, R. Co. v. 
Montgomery County, 93. Kan. 319, 144 
P 209 (cost exceeding statutory lim- 
it). 

La.—Bernard v. Bayou Portage 
Drain. Wists, Ls 0a. Cots Ss ator 
Walsh v. Arnous, 6 La. Ann, 97. 


Mich.—Gillison v. Cressman, 100 
Mich. 591, 59 NW 321 (outlet of 
drain). 


Minn.—State v. Nelson, 137 Minn. 
265, 161 NW 714, 163 NW 510 (suf- 


ficient outlet must be provided); 
State v. Watts, 116 Minn. 326, 133 
NW 971. 


Oh.—Doney v. Truro Tp., 1 Oh. Cir. 
Crs66; 1 Oh. "Cir. Dee: 316. 

Ont. —In re Raleigh Tp., 26 Ont. A. 
313 (scheme which makes no‘ provi- 
sion for outlet will not be ‘upheld); 
Healy v. Ross, 32 Ont. L. 184, 7 Ont 
WN 246 [app allowed 33 Ont. L. 368, 
8 OntWN 134, 22 DomLR 408] (suffi- 
ciency of outlet). 

And see cases infra note 76 et seq. 

[a] Making drain a navigable 
canal.—It was proper so to construct 
a drain that it was available for a 
navigable canal so long as the tax 
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eral utility of the ditch to avoid diagonal lines.”® 
Where the statute provides that the county board 
may in establishing drainage districts make changes 
in ditches, drains, or laterals, the board is author- 
ized to eliminate a culvert on land included in the 
district.77_ The commissioners may adopt differ- 
ent plans of drainage in different parts of a drain- 
age district if this will decrease the total cost and 
will not increase the assessment of any individual 
landowner.*® 

Branches and subsidiary drains. The power to 
establish a drain or drainage district authorizes the 
construction of subsidiary “ditches, or a branch or 
branches to the main ditch.” 

Tile drains.*° The use of tile or sewer pipe, if 
necessary and practicable, is authorized by some 
statutes,*! and the determination of whether such 
a drain is practicable is one for the judgment of 
the commissioners, their action being ' conclusive 
in the absence of fraud or corruption.®? Commis- 
sioners of a district established by mutual agree- 
ment have no power to construct tile drains under 
an agreement stating that the character of the 
work to be done shall be the improvement of ex- 
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isting ditches.8@ Where the county commissioners 
are authorized to construct a drain or tile any por- 
tion thereof, they may order the construction of 
a tiled ditch in a single proceeding, and need not 
first order the construction of an open ditch and 
then institute a separate proceeding to have it 
tiled.54 

Location over line of former drain.*° A new 
drain may, under some statutes, be established on 
the line of one previously constructed,*® but not 
unless the preéxisting drain has been vacated or 
abandoned,** or has become inadequate.** 

Flooding lands.8® The various statutes provid- 
ing for the establishment of drainage systems, pub- 
lic and private, do not contemplate or authorize 
the construction of drains in such a manner as to 
collect water on one landowner’s property and dis- 
charge it upon the land of another.®° 

[§ 155] 2. Change in Route or Plan—a. Devia- 
tion from Petition.°! In laying out a drain the 
commissioners or other authorities are not bound to 
locate it on the exact route described in the petition, 
but may vary it in their discretion, in order better 
to accomplish the purposes of the improvement.°? 


levied for one of such purposes was) NE 574. 88. Sharp v. Haton, 175 Ind. 441, 
not used for the accomplishment of 84. Northern Ohio R. Co. v. Han-|94 NE 753 (supplementary relief 
the other. Bernard v. Bayou Port-| cock County, 63 Oh. St. 32, 57 NE| drain). \ 
age Drain. Dist.,° 130 La. 637, 58 S| 1023. 89. Liability for damages see 
493, 85. Drainage district covering ter- | infra §§ 202-204. 

[b] Who may object.—A taxpayer | ritory of district previously estab- Use of and connection with drains 


cannot complain of the drainage of a 


lished see supra § 17 


see infra §§ 194, 195. 


lake, in the absence of showing that 
it affected his land or the assessment 
levied thereon. State v. Nelson, 136 
Oe a 272, 159 NW 758, 161 NW 

76. 

Change in location or plan see 
infra §§ 155, 156. 

76. Cribbs v. Benedict, 64 Ark. 
555, 44 SW 707; Wilson v. Talley, 144 
Ind. 74, 42 NE 362, 1009; Metty v. 
Marsh, 124 Ind. 18, 23 NE 702; Zigler 
v. Menges, 121 Ind. 99, 22 NE 782, 16 
AmSR 357; Dodge County v. Acom, 
61 Nebr. 376, 85 NW 292. 

77. Elliott v. Woodbury County, 
162 Iowa 473, 143 NW 826 (holding 
that the board was not precluded 
from eliminating a culvert, although, 
before the district was organized, the 
county had been enjoined from inter- 
fering with the culvert). 

78. Hatcher v. Greene County, 165 
Iowa 197, 145 NW 12 (contiguous di- 
visions draining in opposite direc- 
tions). 

79. Obe v. Hamilton County, 169 
Iowa 449, 151 NW 453 (holding that 
a branch to a main drain is not re- 
pugnant to the statute as establish- 
ing two districts, but is necessary to 
the practical application of the stat- 
ute); State v. Watts, 116 Minn. 326, 
133 NW 971 (holding that a main and 
subsidiary ditches may constitute a 
single ditch improvement, and 
whether they do so or not is a ques- 
tion of fact, depending largely on 
the topography of the area drained). 

fa] The consent of county com- 
missioners is not necessary before a 
judicial ditch may be established 
with an outlet into an existing ditch. 


State v. Watts, 116 Minn. 326, 133 
NW 971. 

80. Improvement of existing 
drains by tiling see infra § 189. 

81. French v. Bates, 185 Ill. A. 
388; Moody v. Henry, 143 Ill. A. 221 
[aff 236 Ill. 124, 86 NE 195]; Smittle 
v. Haag, 140 Iowa 492, 118 NW 869; 
Kenyon v. Ionia County, 1388 Mich. 
544, 101 NW 851; Northern Ohio R. 
Co. v. Hancock County, 63 Oh. St. 32, 


57 NE 10238; Doney v. Truro Tp., 1 
Oh: Cir, Ct. 566,.1. Oh; Cir, Dec. 316 
(permission to box or tile a ditch). 


82. Moody v. Henry, 143 Ill. A. 
221 [aff 236 Ill. 124, 86 NE 195]. 
83. Peo. v. Curry, 276 Ill. 824, 114 


Extension or enlargement of exist- 
ing drain see infra §§ 189, 190. 

86. Ind.—Williams v. Osborne, 181 
Ind. 670, 104 NE 27 (as new drain); 
Croxton y. Fair, 181 Ind. 361, 104 NE 
643; Hauschild v. Roth, 181 Ind. 1383, 
104 NE 11 (nature as new drain or 
improvement of existing drain); 
Shields v. Pyles, 180 Ind. 71, 99 NE 
742; Sharp v. Haton, 175 Ind. 441, 94 
NE 753; Drake v. Schoenstedt, 149 
Ind. 90, 48 NE 629; Rogers v. Venis, 
137 Ind. 221, 36 NE 841; Denton v. 
Thompson, 136 Ind. 446, 35 NE 264; 
Sample v. Carroll, 132 Ind. 496, 32 
aot 220; Meranda v. Spurlin, 100 Ind. 
vo . 

Iowa.—Smittle v. Haag, 140 Iowa 
492, 118 NW 869. 

Mich.—F lynn Tp. v. Woolman, 133 
Mich. 508, 95 NW 567; Hauser v. Bur- 
bank, 117 Mich. 463, 76 NW 109. 

Minn.—In re Kandiyohi County, 
oe Judicial Ditch No. 8, 163 NW 
oo. 

Oh.—Miller v. Logan County, 3 Oh. 
Cir, Ct, 617, 2-Oh. Cir, Dec. 358. 

Ont.—Re Gosfield South Tp., 39 
Ont. L. 93, 35 DomLR 119. 

{a] Using old drain as outlet— 
Drain commissioners may appro- 
priate and use an established drain as 
the outlet for a new drain to be es- 
tablished, without the consent of 
the landowners on each side of the 
established drain,- where they will 
not be damaged by the use of the 
drain, but on the contrary will be 
materially benefited, and where the 
dimensions of the ditch are not 
changed. Sturm v. Kelly, 120 Mich. 
685, 79 NW 930. 

87. Shields v. Pyles, 180 Ind. 71, 
99 NE 742; Flynn Tp. v. Woolman, 
33 Mich. 508, 95 NW 567; Tomlin 
v. Newcomb, 70 Mich. 358, 38 NW 
315; Zabel v. Harshman, 68 Mich. 273, 
42 NW 44. 

{a] Former drain partially con- 
structed.—Under Burns St. Annot. 
(1908) §§ 6142, 6174, a drainage ditch 
cannot be built over another ditch 
which has been only partly con- 
structed, unless the construction has 
been abandoned or terminated legal- 
ly, or the law authorizing it is re- 
pealed without a saving clause. 
Se es v. Pyles, 180 Ind. 71, 99 NE 
( 


90. Conn.—French v. White, 24 
Conn. 170. 
Ill.— Kohl |v. Chouteau Island 


tec etc., Dist., 283 Ill. 69, 118 NE 


ind.—Powell v. Clelland, 82 Ind. 


lowa.—Orcutt v. Woodard, 136 Iowa 
412, 113 NW 848. 

Mass.—Sherman v. Tobey, 3 Allen 
7 (holding that under a statute pro- 
viding for a system of drainage for 
swamp, meadows, and wet lands, the 
drain constructed must discharge the 
water where it will not interfere with 
the rights of others; hence a ditch 
from one owner’s land that merely 
discharges the water upon the lands 
of an adjoining owner is unauthor- 
ized). 

Oh.—Love v. Simon, 30 Oh. Cir. Ct. 
639 (holding that neither county 
commissioners nor individuals have 
any right to collect water and by 
turning it into a ditch with an in- 
sufficient outlet cause an overflow of 
the lands of a lower owner); Burton 
v. Jensen, £ Oh.’ Dec: (Reprint) 120, 
11 CinecLBul 26. 

91. Sufficiency of performance by 
contractor see infra §§ 180-182. 

92. Ark.—Chapman, etc., Land Co. 
v. Wilson, 91 Ark. 30, 120 SW 391; 
Driver v. Moore, 81 Ark. 80, 98 SW 
734; Cribbs v. Benedict, 64 Ark. 555, 
44 SW 707. 

Ill.—Bowdre, etc., Union Drain. 
Dist. .sNOn 32 Ver Olitichaenioe Lice boos 
112 NE 456; Hartwell Drain., etc., 
Dist. Comrs. v. Mickelberry, 257 Ill. 


509, 101 NE 438; Peo. v. Lease, 248 
Ill. .187,, 93 NE 783 (additional 
drains); Sisson v. Kane County 


Drain. Comrs. No. 1, 163 II. 
NE 215. 

Ind.—McCleery v. Zintsmaster, 114 
NE 625. 

Kan.—Darling v. Buzzi, 92 Kan. 
510, 141 P 249; Brown vy. Corrigan, 
85 Kan. 33, 116 P 226; Bonnewell v. 
Lowe, 80 Kan. 769, 104 P 853. 

Mich.—Kinnie v. Bare, 80 Mich. 
345, 45 NW 345, 

Nebr.—Omaha, etc., R. Co. v. Sarpy 
County, 82 Nebr. 140, 117 NW 116 
(branch ditch not described in peti- 
tion); State v. Hansen, 80 Nebr. 738, 
117 NW 412, 115 NW 294; Dodge 
County v. Acom, 61 Nebr. 376, 85 NW 


295, 45 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 
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§§ 156-158] 


[§ 156] b. Deviation from Plans. 
and specifications approved by the court or recom- 
mended by the engineers need not be precisely fol- 
lowed,°* but a substantial deviation from such plans 


has. been held unauthorized.®* 


[§ 157] 3. Natural Watercourses—a. 
A natural or prescriptive watercourse 
may be used as a conduit or outlet for the drainage 
of lands,®® at least where the augmented flow will 
not tax the stream beyond its capacity and cause 
In some jurisdic- 
tions the statutes prohibit the location of drains so 
near lakes exceeding a specified number of acres as 
The drainage coramission- 


General.°® 


the flooding of adjacent land.®* 


to lower their level.®® 


292; State v. Colfax County, 51 Nebr. 
28, 70 NW 500. 

N. D.—Hackney vy. Elliott, 23 N. D. 
373, 1837 NW 433 (branch not peti- 
tioned for); Freeman v. Trimble, 21 
N. D. 1, 129 NW 83 (may secure out- 
let in foreign territory). 

Oh.—Northern Oh. R. Co. v. Han- 
cock County, 63 Oh. St. 32, 57 NE 
1023; Marsh y. Clark County, 11 Oh. 


Dec. (Reprint) 290, 26 CincLBul 3; 
Abel v. Hardin County, 9 OhS&CP 
339, 6 OhNP 349 (improvement 


of navigable stream not authorized). 

But see Re Macdonald, 2 OntWR 
637 (holding that an engineer has no 
authority to alter the route so as to 
make substantially a new work and 
one not asked for). 

{a] In Minnesota (1) under for- 
mer statutes it was held that the 
location of a drain as described in 
the petition must be followed, sub- 
ject only to such reasonable depar- 
tures in the course, distances, and 
terminals as were necessary to ren- 
der the improvement of practical 
utility. Jurries v. Virgens, 104 Minn. 
71, 116 NW 109; Lager v. Sibley 
County, 100 Minn. 85, 110 NW 355. 
(2) A radical deviation from the de- 
seription set forth in the petition 
rendered the proceedings void (Jur- 
ries v/ Virgens, supra; Lager v. Sib- 
ley County, supra), (3) unless the 
written consent of the petitioner’s 
bondsmen was first procured (State 
v. Watts, 116 Minn. 326, 133 NW 
971). (4) But a later statute ex- 
pressly permits such a _ variation 
from the ditch described in the peti- 
tion as the engineer finds necessary 
and practicable. State v. Nelson, 137 
Minn. 265, 161 NW 714, 163 NW 510; 
State v. Compton, 136 Minn. 143, 161 
NW 378 (deviation not practicable or 
necessary); State v. Norman Coun- 
ty Dist. Ct., 131 Minn. 43, 47, 154 
NW 617; Rooney v. Stearns County 
Bd., 130 Minn. 176, 153 NW _ 858 
(branch ditches may be eliminated); 
Mille Lacs County v. Kennedy, 129 
Minn. 210, 152 NW 406 (extension for 
three miles authorized). ()eebhe 
written consent of the bondsmen is 
no longer required. State v. Norman 
County Dist. Ct., 131 Minn. 43, 154 
NW 617. 

{b] Siability of engineer for dam- 
ages.—An engineer who exercises the 
eare, skill, and ability usually exer- 
cised by members of his profession, 
is not liable to the county in dam- 
ages for an honest error in judg- 
ment. Mille Lacs County v. Ken- 
nedy, 129 Minn. 210, 152 NW 406. 

93. Reclamation Dist. No. 3  v. 
Goldman, 65 Cal. 635, 4 P 676; Sisson 
v. District No. 1 Drain. Comrs., 163 
Tll. 295, 45 NE 215; Moody v. Henry, 
143) Diy Aw 224) ath 6236" Dl. «24086 
NE 195]; Fardal Drain. Dist. No. 72 
v. Hamilton County, 157 Iowa 590, 
138 NW 443 (expense of change paid 
by owners benefited); Williams v. 
Raleigh Tp. Corp., 21,Can. S. C. 103. 
And see Cooper v. Shaw, 148 Ind. 
313, 47 NE 679 (holding that where 
the line of a drain is changed on the 
Jands of one or more persons by 
agreement with the county surveyor, 
persons owning land on the line of 
the ditch above the point where the 
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The plans 


bility.99 
[§ 158]  b. 
Use in 


accomplished in 


change is made cannot complain if 
their lands receive as good drainage 
as the ditch completed on the estab- 
lished line would have given); Hous- 
ton v. Wheeler, 52 N. ,Y. 641 mem 
(holding that, under the _ statute 
which authorized commissioners to 
construct a ditch or canal of such 
depth and size as might be found 
necessary and useful for leading off 
the waters of a specified river, the 
commissioners were not limited to 
their first determination as to the 
size and width of the canal so con- 
structed, but they were empowered to 
continue widening and deepening un- 
til the object of the statute was ac- 
complished; such widening and deep- 
ening might be accomplished by the 
effect of a washing and wearing of 
the waters flowing through it). See 
also Williamson vy. Rutherford, 91 
Ark. 79, 120 SW 402 (holding that the 
county court has power to change 
the location of a ditch at any time 
before it finally approves the as- 
sessment of damages and benefits). 
[a] Presumptions.—Where a land- 
owner, notified of a proposed change 
of the ditch, filed his claim for dam- 
ages, proposed a_ settlement which 
was accepted, and receipted in full 
for all damages, there was a pre- 


sumption that the ditch was estab- |" 


lished according to the revised plan 
and that it was not located at a dif- 
ferent place from the one proposed 
when the change of location was 
made, Knudson v. Hamilton County, 
162 Iowa 97, 143 NW 988. 

94. Rutledge v. McLean Drain. 
Comrs:. Dist. UNos-6,0 46 Pll. -As. 655; 
Racer v. Wingate, 138 Ind. 114, 36 NE 
538; Simpson v. Kossuth County, 180 
Iowa 1330, 162 NW 824; Kelley v. 
Greene County Drain. Dist. No. 60, 
158 Iowa 735, 1388 NW 841 [dist 
Laurence v. Page County, 151 Iowa 
182, 131 NW 8]; Shaw v. Nelson, 150 
Iowa 559, 129 NW 827; Hartshorn v. 
Wright County Dist. Ct., 144 Iowa 72, 
120 NW 479; Zinser v. Buena Vista 
County, 137 Iowa 660, 114 NW 51; 
Priest v. Flos Tp., 1 Ont. L. 78. And 
see Broerman vy. Spilker, 183 Ind. 88, 
108 NE 226 (holding that the report 
of drainage commissioners contain- 
ing the specifications for a drain 
should not allow the contractor to in- 
crease the size of the drain or change 
the slope of its sides). 

95. Diversion of waters 
stream see infra § 159. 

Improvement of watercourse 
infra § 158. 

96. Hart v. Scott, 168 Ind. 530, 81 
NE 481; Goodrich v. Stangland, 155 
Ind. 279, 58 NE 148; Mason vy. Fulton 
County, 30 Oh. Cire Ct.1 49, 

97. Hart v. Scott, 168 Ind. 530, 81 


from 


see 


NE 481; Bruggink v. Thomas, 125 
Mich. 9, 883 NW 1019. 
98. Shields v. Pyles, 180 Ind. 71, 


99 NE 742 (what waters constitute 
lakes). 

99. Cole v. Dooley, 137 Mich. 419, 
NW 561; In re Dancy Drain. 
Dist., 129 Wis. 129, 108 NW 202. 

1. Bridges over natural water- 
courses see infra §§ 186, 188. 

2. Ex p. Leflore County Drain. 
Comrs;, 100) Miss~ $21, 57°S. 223; 
Haley v. Leflore County Drain. 
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ers have no power to establish a system of drain- 
age which contemplates the destruction of a naviga- 
ble river or lake, or the impairment of its naviga- 


Improvement of Watercourse.’ 


Some drainage statutes confer no power upon the 
drain commissioners to deal with natural water- 
courses, but are designed solely for the purpose of 
creating artificial channels.” 
utes contemplate that natural streams 
straightened, widened, and deepened, where in the 
judgment of the drainage commissioners the pro- 
posed system of drainage can be more effectually 


But most of the stat- 
may be 


that manner.* Such statutes are 


Comrs., 99 Miss. 556, 55 S 353; State 
v. Taylor, 224 Mo. 393, 123 SW 892. 

3. Ark.—Terre Noir Drain. Dist. 
No. 3 v. Thornton, 93 Ark. 332, 124 
SW 774. 

Ill.—Cache River Drain. Dist. v. 
Cnicago, etc., Ro Co. 255- Til, 898, 99 
NE 685; Peo. v. Lake Fork Drain. 
Dist. Comrs.,, 231 Ill. 435, 88 NE 172 
{aff 134 Ill. A. 239]; Chicago, etc., R. 
Co. v. Peo., 212) Ill. 103, 72 NE 292 
[aff 200 U. S. 561, 26 SCt 341, 50 L. 
ed. 596, 4 AnnCas 1175]; Heffner v. 
Cass, etc., Counties, 193 Ill. 439, 62 


NE 201, 58 LRA 353; Lussem v. 
Chicago Sanitary Dist., 192 Ill. 404, 
61 NE 544; Briar v. Job’s Creek 


Drain. Dist., 185 Ill. 257, 56 NE 1042 
(cutting new channel). 

Ind.—Sharp v. Haton, 175 Ind. 441, 
94 NE 1753; Pittsburgh, etc, R. Co. 
v. Machler, 158 Ind. 159, 63 NE 210; 
Sauntman v. Maxwell, 154 Ind. 114, 
54 NE 397 (jurisdiction of circuit 
court and county commissioners); 
Lipes v. Hand, 104 Ind. 503, 1 NE 871, 
4 NE 160. 

Iowa.—County Drains Nos. 44, 45 
v. Long, 151 Iowa 47, 130 NW 152; 
Prichard v. Woodbury County, 150 
Iowa 565, 129 NW 970. : 

Ky.—In re Barker, 132 Ky. 220, 116 
SW 686, 1176. 

La.—Petit Anse Coteau Drain. Dist. 
v. Iberia, etc., R. Co., 124 La. 502, 50 
S. 512. 

Mass.—Beals v. James, 173 Mass. 
591,.54 NE 245; Coomes vy. Burt, 22 
Pick. 422. 

Mich.—Harris v. Boutwell, 156 
Mich. 455, 122 NW 179; Merritt Tp. 
v. Harp, 14% Mich. 233, 104 NW 587, 
108 NW 746; Sturm y. Kelly, 120 
Mich. 685, 79 NW 930; Hauser .v. 
Burbank, 117 Mich. 463, 76 NW 109. 

Minn.—State v. Baxter, 104 Minn. 
364, 116 NW 646. 

Mo.—Walker v. Sundermeyer, 175 
SW 185; State v. Taylor, 224 Mo. 393, 
123 SW 892 (nonnavigable streams). 


N. D.—Freeman vy. Trimble, 21 
N. D. 1, 129. NW 83. 
Oh.—Mason v. Fulton County 


Comrs.; 30, Oh. (Cir; 3Ct. 490 [dist 
Greene County Comrs. v. Harbine, 74 
Oh. St. 318, 78 NE 521] (watercourses 
partly natural and partly artificial 
may be improved). 

Tex.—Holt v. State, (Civ. A.) 176 
Sw 743. 

Ont.—Re Orford, 27 Ont. L. 107, 
3 OntWN 1517, 22 OntWR 853, 7 Dom 
Te Ailes 

{a] Dimitation on power.—Since 
the primary object of drainage laws 
is the reclamation of wet lands, and 
the power to alter and straighten 
watercourses is a mere incident, a 
proceeding to establish a drain where 
the primary purpose is to straighten 
a watercourse, and the drainage is a 
mere incident, is not within the juris- 
diction conferred on the_ courts. 
ee eee v. Reese, 128 Ind. 399, 27 NE 
748. 

{[b] A stream may be changed into 
a covered sewer where the circum- 
stances justify that course. Beals v. 
James, 173 Mass. 591, 54 NE 245. 

{e] Meandered body of water.— 
Where by statute it was made a crim- 
inal offense to drain a meandered 
body of water, such statute was not 
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valid. Where power is given to county commis- 
sioners to construct drains, and also to straighten, 
widen, or deepen streams, the powers are separate 
and distinct, and in a proceeding to establish a 
drain, the commissioners have no authority to con- 
vert a living stream of water into a ditch.® Drain- 
age commissioners may, for the purpose of an 
outlet, enlarge any natural or 4rtificial ehannel 
lying beyond the boundaries of their district,° and 
they may enlarge a channel which les within an- 
other drainage district’? by an agreement with the 
commissioners of the other district,’ or by court 
proceedings.® 

[§ 159] c¢. Diversion of Water. Under some 
statutes the fact that the construction of a drain- 
age system will divert water from its natural chan- 
nel is no objection to the improvement,’ but under 
other statutes the power to divert the waters of 
running streams or natural surface water drains 
has been denied.*? 

[§ 160] K. Rights of Way and Other Interests 
in Land.!? Before the construction of a drain, a 
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release of the right of way in the lands through 
which the drain is to pass must be obtained from 
the landowners, or such right must be procured by 
legal proceedings,!® but the necessity of procuring 
such right of way does not apply to improvement 
of watercourses for drainage purposes.‘ A drain- 
age district may acquire the necessary right of way 
in a proceeding to assess benefits.’° 

Construction under or across highway. A drain 
may be constructed under '° or across ** highways. 

Construction on or across railroad right of way. 
A drain may be located, longitudinally or otherwise, 
on the right of way of a railroad company,’* pro- 
vided the proper use of the right of way by the 
company will not be defeated.?® 
' Title and rights in land. Only an easement is 
acquired by a drainage district in the land over 
which its drain is constructed,?? and the owner 
may use the fee in any way not inconsistent with 
such easement.24 A drainage district which has 
secured a necessary right of way cannot be ousted 
from such easement by another district subse- 


applicable to persons acting under 
the express authority of a law sub- 
sequently enacted, and for the ac- 
complishment of public purposes. 
Dowlan v. Sibley County, 36 Minn. 
430, 31 NW 517. 

{d]. Watercourse through railroad 
right of way.—The commissioners of 
a drainage district invade no right 
of a railroad company by deepening 
a natural watercourse through a rail- 
road right of way to increase its ca- 
pacity. Cache River Drainage Dist. 
v. Chicago, ete., R. Co., 255 Ill. 398, 
99 NE 635; Pittsburgh, etc., R. Co. v. 
Machler, 158 Ind. 159, 63 NE 210. 

[e] Chicago sanitary district.— 
(1) Hurd Rev. St. (1899) p 327 or- 
ganized the sanitary district of Chi- 
cago to construct an outlet for drain- 
age and sewerage into the Desplaines 
and Illinois rivers by causing a flow 
thereto of water from Lake Michigan 
through artificial channels. Sections 
QPo-23. tanavai. of the act specified 
the size and capacity of such chan- 
nel and limited the current to three 
miles per hour, while the permit 
granted to the sanitary district by 
the secretary of war and chief en- 
gineer of the United States to di- 
vert the waters of the Chicago river 
into the artificial channel limited the 
discharge from the river into the 
channel, by requiring that a current 
should not be created in such river to 
exceed one and one-quarter miles per 
hour. The requisite amount of water 
could not be discharged from the riv- 
er into the channel without causing 
an increase in the current exceeding 
the limit specified in the permit. 
Sections 7 and 17 authorized the dis- 
trict to widen and deepen any navi- 
gable stream and to do whatever was 
necessary to cause such channels or 
outlets to fulfill their purpose, with- 
out interfering with public use. It 
was held that, under these provi- 
sions, the sanitary district had pow- 
er, with the consent of the federal 
government, and on payment of any 
damages, to widen and deepen the 
Chicago river so as to give it ca- 
pacity to supply the artificial channel 
with enough water to comply with 
the act of its organization, and at the 
same time not violate the regulations 
of the secretary of war as to the 
speed of the current. Lussem v. Chi- 
cago Sanitary Dist., 192 Ill. 404, 61 
NE 544. (2) The jurisdiction to 
widen and deepen the Chicago river, 
given to the sanitary district of Chi- 
cago by the Sanitary Drainage Act, 
does not conflict with the jurisdic- 
tion over such river exercised by the 
city of Chicago. Lussem v. Chicago 
Sanitary Dist., supra. 


Providing outlet in foreign terri- 
tory see supra § 51. 

4. Pittsburgh, etc., R. Co. v. Mach- 
ler, 158 Ind. 159, 68 NE 210; Lipes 
v. Hand, 104 Ind. 503, 1 NE 871, 4 
NE 160. 

5. Greene County v. Harbine, 74 
Oh, St. 318, 78 NE 521; Mason v. Ful- 
ton County, 30 Oh, Cir. Ct. 49. But 
see Walker v. Sundermeyer, (Mo.) 
175 SW 185 (holding that Rev. St. 
[1909] § 5548, allowing landowners 
in a proposed drainage district to 
petition for the construction of 
drains, ditches, levees, etc., for agri- 
cultural purposes, authorizes the 
straightening of the channel of a 
creek, so that it was not necessary 
to proceed under § 5578, specifically 
allowing the straightening of a nat- 
ural stream). 

6. Peo. v. Lake Fork Drain. Dist. 
Comrs., 231 Ill. 435, 83 NE 172 [aff 
134 Ill. A. 239]; Union Drainage Dist. 
v. O’Reilly, 132 Il]. 631, 24 NE 426 
[aff 34 Ill. A. 298]. 

7. Peo. v. Lake Fork Drain. Dist. 
Comrs., 231 Ill. 435, 838 NE 172 [aff 
134 Ill. A. 239]. ' 

8. Peo. v. Lake Fork Drain. Dist. 
Comrs., 231 Ill. 435, 83 NE 172 [aff 
134 DUAL 23997 

9. Peo. v. Lake Fork Drain. Dist. 
Comrs:, 231 Ill. 4385, 83 NE 172 [aff 
134 Ill. A. 239]. 

10. Ill—Cache River Drain. Dist. 
v. Chicago, etc., R. Co., 255 Til. 398, 
99 NE 6385. 

Iowa.—County Drains Nos. 44, 45 v. 
Long, 151 Iowa 47, 130 NW 152. 

Mass.—Beals vy. James, 173 Mass. 
591, 54 NE 245. 

Minn.—State x. Baxter, 104 Minn. 
364, 365, 116 NW 646. 

Gon Y.—French y. Kirkland, 1 Paige 
11. Campbell v. Youngson, 80 

Nebr. 322, 114 NW 415. 

12. Cross references: 

Acquisition of right of way before 
assessment see infra § 224. 

Compensation for right of way see 
infra §§ 196-201. 

Condemnation proceedings generally 
see Eminent Domain [15 Cyc 805]. 
138. Morgan Creek Drain. Dist. v. 

Hawley, 255 Ill. 34, 99 NE 68; Sturm 

v. Kelly, 120 Mich. 685, 79 NW 930 

(written consent equivalent to for- 

mal release); Brady v. Hayward, 114 

Mich. 326, 72 NW 233 (persons not 

affected may not complain of failure 

to obtain release); Zabel v. Harsh- 
man, 68 Mich. 273, 42 NW 44. See 

St. Johns County v. Triay, (Fla.) 74 

S 405 (holding that, where the coun- 

ty commissioners, after publishing 

notices and otherwise complying with 
statutory requirements, declared 


their intention to construct a ditch 
over defendants’ lands and proceeded 
to let the work, no objections having 
been filed by landowners, there was 
nothing in the proceedings of the 
commissioners which deprived de- 
fendants of their title or possession). 

[a] Operation of release.—The re- 
lease of a right of way for one drain 
does not operate as a release for an- 


other. Sturm v. Kelly, 120 Mich. 685, 
79 NW 930. 

{b] A subsequent release cures 
error in proceeding without it. 


Sante v. Kelly, 120 Mich. 685, 79 NW 
14. Freeman v. Trimble, 21 N. D. 
1, 129 NW 83. 


15. Cache River Drain. Dist. v. 
Chicago, ete, KR. Coro 264°R1 9%) 105 
NE 699. 

16. Boston y. Richardson, 13 Al- 


len (Mass.) 146 (holding that a town 
may make common sewers and 
drains under a highway, whether it 
owns the soil or not). 

17. State v. Little River Drain. 
Dist., 269 Mo. 444, 190 SW 897 (con- 
sent of county or county court not 
necessary); Douglas County v. Papil- 
lion Drain. Dist., 92 Nebr. 771, 139 
NW 718 (holding that the legislature 
may grant drainage districts the 
right to cross highways without con- 
ditions, and having imposed no con- 
ditions the county authorities can 
impose none). 

18. Chicago Sanitary Dist. v. Lee, 
79 Til, A. 159 (holding® that § 17 of 
the act creating the sanitary district 
of Chicago, authorizing such district 
to enter upon property held for ‘‘pub- 
lic _ use,” and acquire the necessary 
right of way, applies to railroads as 
public highways of the state); North- 
ern Ohio R. Co. v. Hancock County 
Comrs., 63 Oh. St. 22, 39, 57 NE 1023. 
But see Baltimore, etc, R. Co. v. 
North, 103 Ind. 486, 3 NE 144 (hold- 
ing that in the absence of statutory 
authority a drain cannot. be ordered 
to be constructed longitudinally on 
the right of way of a railroad; this 
decision is placed on the ground that 
lands once taken for a public use 
cannot under general law, without an 
express act of the legislature for 
that purpose, be appropriated by pro- 
ceedings in invitum to a different 
public use). 


19. Northern Ohio R. Co. v. Han- 
rene County, 63 Oh. St. $32, 57 NB 


20. Barton v. Boie, 169 Iowa 706, 
151 NW 1064. 

21. Barton vy. Boie, 169 Iowa 706, 
151 NW 1064 (partition fences). 

[a] Timber on the right of way 
(1) may be cut by the owner without 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number, 
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quently organized, although the tract over which 
the ditch is constructed is included within the 
boundaries of the latter district.2? 

The title to the drains of a drainage district is 
not vested in the landowners of the district but 
is in the drainage district, or the county, for the 
use of the public, and the landowners by virtue of 
their ownership of the lands embraced within the 
district have no authority over the drain ?* beyond 
the duty imposed to keep it clear of obstruction.** 

[§ 161] L. Construction *°—1. In General. 
The supervision of the work of constructing drains, 
including the letting of contracts therefor,?® is in- 
trusted to the county or township boards, the drain- 
age commissioners, or to other officers designated 
by statute.27 In some jurisdictions the statute 
provides that the drain’ commissioner may relay 
any drain that has been constructed or partially 
constructed, when the proceedings have been de- 
elared void for any cause other than that the drain 
is unnecessary; and under such a statute it has 
been held that the commissioner can relay a drain 
where his prior attempt was void for want of 
jurisdiction.28 Such a provision is not invalid as 
an attempt to declare valid proceedings already had 
without giving the parties interested an opportunity 
to be heard.?° 

Contempt of court. Drainage commissioners and 
contractors for the construction of drains being 
agencies or arms of the court, it is a necessary in- 
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cident of the authority to construct a drain that 
they be under the jurisdiction and subject to the 
orders of the court,®° or of the judge thereof made 
in vacation,®! and they are liable for contempt in 
case they disobey such orders.*? 

[§ 162] 2. Allotment of Work among Land- 
owners.** Some statutes have provided that the 
authorities having the improvement in charge may 
apportion the work of constructing a drain among 
the landowners,** and if the work is not completed 
within the time prescribed, the allotment may be 
sold to the lowest bidder.2® But a statutory re- 
quirement that a ditch shall be divided into see- 
tions not less in number than the number of owners 
of land through which the same extends does not 
imply that each owner is to construct so much of 
the ditch as les upon his own land.*® 

[§:163] 3 Contracts *"—a. Conditions Prece- 
dent. Some statutes empower. the county board of 
supervisors to fix conditions to be compled with 
before a contract may be made by the county drain 
commissioner for the construction of a ditch.** 
Such statutes are valid.2® Under some statutes 
drainage commissioners have no authority to con- 
tract for work to be done until they have made an 
assessment, unless they have the money in their 
hands for the purpose,*® and property owners may, 
after the work is done, attack the validity of con- 
tracts entered into before an assessment is made.* 
But a contract for work, the cost of which will ex- 


rendering himself liable under a stat- 
ute imposing treble damages on a 
person who cuts timber “on the land 
of another person.’ Ashurst v. Lo- 
hoefner, 170 Mo. A. 327, 156 SW 805. 
(2) The contractor for the drain may 
use so much of the timber on the 
right of way as may be necessary 
for the proper construction of the 
drain. Ashurst v. Lohoefner, supra. 
(3) But his contract does not give 
him title to the right of way, or the 
timber thereon. Ashurst vy. Lohoef- 
ner, Supra, 

[b] Deed construed.—(1) A deed 
granting the right to widen and 
deepen a natural channel, reserving 
the right to occupy and use the right 
of way so far as not occupied by the 
ditch, gives the grantee no right to 
pile logs permanently upon the land 
so as to interfere with the owner’s 
use thereof. Bice v. Brown, 98 Wash. 
416, 167 P 1097. (2) Such deed con- 
fers the right to destroy a bridge 
across the channel if its destruction 
is necessary in clearing the stream. 
Bice v. Brown, supra. 

22. Hammond Mut. Drain. Dist. v. 
Drainage Dist. No. 9, 246 Ill. 526, 92 
NE 953. ; 

23. State v. Taylor, 214 Mo. 393, 
123 SW 892. 

24. See infra § 192. 

25. Construction of bridges and 
culverts see infra §§ 186-188. 

Location and plan see supra §§ 
154-159. 

26. See infra §§ 163-168. 

27. See statutory provisions; and 
Hamilton County v. State, 184 Ind. 
418, 111 NE 417; Houser v. State, 184 
Ind. 88, 110 NE 665; Studabaker v. 
Studabaker, 152 Ind. 89, 51 NE 933; 
Gonn v. Cass County, 151 Ind. 517, 
51 NE 1062; Murray v. Gault, (Ind. 
A.) 98 NE 878; Humboldt County v. 
Ward, 163 Iowa 510, 145 NW 49. 

{a] Expiration of term of office.— 
A county surveyor appointed super- 
intendent of a construction of drain 
under Burns St. Annot. (1914) § 6143, 
retains charge of the work, although 
his term of office has expired. Ham- 


jlton County v. State, 184 Ind. 418, 
111 NE 417. 
[b] Subsequent statute. — Where 


drain proceedings are begun under a 
statute which does not provide for 
[19 C. J.—44] 


commissioners of construction, and 
during the progress of the work a 
statute is enacted making it the duty 
of the court to assign a ditch to a 
drainage commissioner or disinter- 
ested freeholder for construction, the 
court may appoint such freeholder to 
complete the ditch. Murray v. Gault, 
(Ind. A.) 98 NE 878. 

28. Hauser v. Burbank, 117 Mich. 
463, 76 NW 109. 

Hauser v. Burbank, 117 Mich. 

NW 109. 

Oo. Karr v. Putnam County, 170 
age 571, 85 NH 1 [transf (A.) 82 NH 
tte 

31. Karr v. Putnam County, 170 
ie 571, 85 NE 1 [transf (A.) 82 NE 

TEs. 

32. Karr v. Putnam County, 170 
ane 571, 85 NE 1 [transf (A.) 82 NH 

33. Repairs see infra § 192. 

34. Studebaker Vv. Alexander, 
(Ind.) 93 NE 238; Cooper v. Ray, 148 
Ind. 328, 47 NE 668; Cooper v. Shaw, 
148 Ind. 313, 47 NE 679; Mabee v. 
Drain. Comrs., 45 Mich. 568, 8 NW 
578; Adams v. Joyner, 147 N. C. 77, 
60 SE 725; Crawfis v. McClure, 30 Oh. 
St. 216; McCurty v. Bralton, 2 Oh. 
Dec. (Reprint) 110, 1 WestLMonthly 
397; Wicke y. Ellice Tp. Municipal 
Corp., 11 Ont. L. 422, 7 OntWR 425; 
Hepburn v. Orford Tp., 19 Ont. 585. 
And see Dodge County v. Acom, 61 
Nebr. 376, 85 NW 292, 72 Nebr. 71, 
100 NW 136 (holding that where the 
engineer divided a ditch into work- 
ing stations and showed in each the 
distance and number of cubic feet to 
be removed, together with the esti- 
mated cost of removal, this was suf- 
ficient to give all landowners an 
equal opportunity, if desired, to en- 
gage in the work of construction and 
liquidate the special assessments 
levied against the property). 

35. Cooper. v. Ray, 148 Ind. 328; 
47 NE 668 (presumption of regular- 
ity; pleading in action to restrain); 
Cooper v. Shaw, 148 Ind. 313, 47 NE 
679 (only one whose allotment has 
been sold may complain of unauthor- 
ized sale); Wicke v. Ellice Tp. Mu- 
nicipal Corp., 11 Ont. L. 422, 7 Ont 
WR 425. 

fa] In Ontaria, under the Ditches 
and Water-Courses Act, if the drain 


is not completed by those to whom 
the werk is allotted, within the time 
fixed by the engineer’s award, a land- 
owner injured by such nonperform- 
ance has no right of action for dam- 
ages, but his remedy is under a sec- 
tion of the act which provides that 
on noncompletion of the work in ac- 
cordance with the award the engineer 
shall let the same, on notice, to the 
lowest bidder. ~ Wicke v. Ellice Tp. 
Municipal (‘Corp.-11 Ont ein, 422007 
OntWR 425; Hepburn y. Orford Tp., 
19 Ont. 585. 

36. Bonnewell v. Lowe, 80 Kan. 
pee 104 P 853, 81 Kan. 196, 106 P 


37. Contracts: 

Contracts generally see Contracts 13 
Cera peas, 

Construction contracts generally see 
Building and Construction Con- 
tracts 9 C. J. p 688. ; 

Defects grounds for objection to as- 
sessment see infra § 245. 

Ser cee nes and repair see infra § 


For improvement or extension see 

infra § 189. 

38. Chandler v. Heisler, 153 Mich. 
1, 116 NW 626. 

[a] Consent of township boards. 
—The county board may provide as 
a condition precedent to a contract 
that permission in writing, signed by 
a majority of the members of each 
township board affected, be obtained, 
thereby dispensing with the formal- 
ity of such township board conven- 
ing to take action as a board. Chand- 
ake v. Heisler, 153 Mich. 1, 116 NW 

39. Chandler v. Heisler, 153 Mich. 
1, 116 NW 626. 

40. Thibault v. McHaney, 119 Ark. 
188, 177 SW 877; Spring Creek Drain. 
Dist. v. Elgin, ete, R. Co., 249 Til. 
260, 94 NE 529; Winkelmann vy. More- 
dock; ete; Drain: Dist, 170! 111.37, 43, 
48 NE 715; Camp v. Union Mut. 
Drain. Dist. Comrs., 156 Ill. A. 174; 
Badger v. Inlet Swamp Drain. Dist., 
he A. 79 [aff 141 Tll. 540, 31 NE 

Power to incur indebtedness in ex- 
oom of funds on hand see supra § 

41. Thibault v. McHaney, 119 Ark. 
188, 177 SW 877. 
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ceed the available assets, is invalid only to the 
extent of the value of the work done in excess of 
that amount.*? 

[§ 164] b. Proposals and Bids—(1) Submis- 
sion to Competition, The drainage statutes usually 
provide that contracts for the construction of drains 
shall be submitted to competition by public notice 
and advertisement for bids, and the contract let to 
the lowest responsible bidder.** Such requirements 
are mandatory,** and unless they are complied with, 
the contract will be invalid.*® 

[§ 165] (2) Advertisement and Notice. The 
notice or advertisement for bids must give full and 
definite information as to the nature and amount 
of work to be done,*® and the time and place of 
the letting of the contract.** 

Letting by sections. Some statutes provide for 
the division of the work into sections for the pur- 
pose of letting the contracts,** but such statutes 
have been held directory only, and where the work 
can be more conveniently let as a whole, failure 
to divide it into sections is immaterial.*® If the 
advertisement states that the work is to be let by 
sections, there must be an offer so to let it before 
it can be let as an entirety.°° 

[§ 166] (3) Form and Requisites of Bids. 


42. 
HWigin, etc., 


A 


Spring Creek Drain. Dist. v. 
R. Co., 249 Ill. 260, 94 NE 


DRAINS 


requiring the engineer, in his report 
of the specifications on which con- 


[§§ 163-167 


oe 
+ 


bid for the work of constructing a drain must, 


under some statutes, be under seal,°4 and must be 
responsive to the notice.°? Sometimes the amount 
of the bid is limited by statute.5* The drainage 
commissioners or other authorities charged with 
the letting of contracts have no power to require 
bids in which the bidders agree to purchase the 
bonds or certificates issued by the district to pro- 
vide for the expense of construction.° The fact 
that a bid is reduced after the award is made and 
before the contract has been executed will not 
affect the validity of the award or the contract ex- 
ecuted pursuant thereto.°® 

Deposit as security. As a guaranty that the suc- 
cessful bidder will enter into a contract for the 
work and perform it according to the provisions 
of the contract.it is sometimes required that all 
bids shall be accompanied by a deposit.°® 

[§ 167] (4) Acceptance or Rejection of Bids. 
In determining who is the lowest responsible bid- 
der the authorities may use their discretion, and 
in the absence of fraud, collusion, or an arbitrary 
exercise thereof, such discretion will not be inter- 
fered with by the courts.°’ The inquiry need not 
be limited to a consideration of the financial re- 
sponsibility of the bidders, but may also extend 


Smith v. Livingston, 115 Mich. 202, 
73 NW 118; Brady v. Hayward, 114 


529. 

43. See statutory provisions; and: 

U. Si—Interstate Drain, etc., Co. v. 
Freeborn County, 158 Fed. 270, 85 
CCA 532 {certiorari den 209 U. S. 
549 mem, 28 SCt 760 mem, 52 L. ed. 
921 mem] (construing Minnesota 
drainage laws); New Orleans Drain. 
Commn. v. National Contracting Co., 
1236 Fed. 780 (construing Louisiana 
statute). 

Ark.—Hopson v. Hellums, 108 Ark. 
460, 158 SW 771; Chapman, etce., 
Land Co. v. Wilson, 91 Ark. 30, 120 
SW 391; Driver v. Moore, 81 Ark. 80, 
98 SW 734. 

Tll.—Peo. v. Scanlan, 265 Tll. 669, 
107 NE 149 (excuse for noncompli- 
ance hel” insufficient); Rogne v. Pec., 
224 Ill. 449, 79 NE 662; Badger v. 
Inlet Drain. Dist., 141 Ill. 540, 31 NE 
170; Smith v. Chicago Sanitary Dist., 
108 Tll. A. 69; Drainage Comrs. v. 
Lewis, 101 Tll. A. 150; Chicago Sani- 
tary. Dist: )v. ~ Lee, 19) Tl Ay 159; 
Fort Chartres, ete, Landing Drain., 
ete., Dist. No. 5 v. Smalkand, 70 Il. 
A. 449, 

Ind.——Muncey v. Joest, 74 Ind. 409, 
413. 

Towa.—Littell v. Webster County, 
152 Iowa 206, 131 NW 691, 132 NW 
426; In re Lightner, 143 Iowa 95, 123 
NW 749; Wood v. Hall, 110 NW 
270. 

Mich.—Kenyon v. Ionia County, 138 
Mich. 544, 101 NW 851 (bids required 
on contracts to supply materials); 
Brady v. Hayward, 114 Mich. 326, 72 
NW 2338; Burnett v. Scully Drain. 
Comrs., 56 Mich. 374, 283 NW 50. 

Minn.—Kelling v. Edwards, 116 
Minn. 484, 134 NW 221, 38 LRANS 
668. 


Nebr.—Gutschow v. Washington 
County, 74 Nebr. 378, 104 NW 602. 
C.—Sanderlin v. Luken, 152 


N. 

N. C. 738, 68 SH 225: 

Ont.—Hepburn v. Orford Tp., 19 
Ont. 585 (where the landowners 
among whom the work is apportioned 
by the engineer’s award fail to com- 
plete it within the time prescribed). 

[a] Estoppel.—A party who has 
observed without objection the con- 
struction of a drain is estopped to 
enjoin it for the reason that proper 
notice of the letting of the contract 
was not given. Muncey v. Joest, 74 
Ind, 409. 

{b] Time of letting.—A statute 


tracts for the construction of drains 
are let, to specify the date when the 
work shall be completed, does not 
preclude the letting of contracts aft- 
er the expiration of such date where, 
for lack of proper bids, they could 
not %e let sooner; and where con- 
trac.3s are so let and the work com- 
pleted thereunder in accordance with 
their terms, and approved by the en- 
gineer without objection, the county 
cannot avoid payment to the con- 
tractor on the ground that the letting 
was illegal. Interstate Drain., etce., 
Co. v. Freeborn County, 158 Fed, 270, 
85 CCA 5382 [certiorari den 209 U. S. 
549 mem, 28 SCt 760 mem, 52 L. ed. 
921 mem] (construing Minn. Drain- 
age Law [L. (1901) p 413 e¢ 258, as 
amended by L. (1902) p 90 c 88]). 

44, Smith v. Chicago Sanitary 
Dist., 108 Ill. A. 69; Kelling v. Ed- 
wards, 116 Minn. 484, 134 NW 231, 
38 LRANS 668. 

45. Peo. v. Scanlan, 265 Ill. 609, 
107 NE 149; Kickapoo Drain. Dist. v. 
Jackson, 255 Ill. 504, 99 NE 596; 
Rogne v. Peo., 224 Ill. 449, 79 NE 
662; Smith v. Chicago Sanitary Dist., 
108 Ill. A. 69; eae Sanitary Dist. 
v. Lee, 79 Ill. A. 159; Royer v. State. 
(Ind. A.) 112 NE 122 [reh den (A.) 
113 NE 312] (injunction at suit of 
taxpayer); Wood v. Hall, (Iowa) 110 
NW 270; Kelling v. Edwards, 116 
Minn. 484, 134 NW 221, 38 LRANS 
668. But see Chapman, ete, Land 
Co. eve) Wilsons 91 Ark) 30) 120SiW: 
391; Driver v. Moore, 81 Ark. 80, 98 
SW 734 (both holding that the fail- 
ure to give notice of the letting of 
the contract was a mere irregularity 
which did not invalidate the con- 
tract). 

Contracts preventing competition 
see infra § 169. 


46. Peo. v. Scanlan, 265 Ill. 609, 
107 NE 149; Rogne v. Peo., 224 Ill. 
449, 79 NE 662; Chicago Sanitary 
Dist lee 179. TI AS 159: 

47. Peo. v. Scanlan, 265 Ill. 609, 
107 NE 149; Rogne v. Peo., 224 Ill. 
449, 79 NE 662. 

48. Interstate Drain., ete., Co. v. 
Freeborn County, 158 Fed. 270, 85 


CCA 532 [certiorari den 209 U. S. 
549 mem, 28 SCt 760 mem, 52 L. ed. 
921 mem] (Minnesota drainage law); 
Driver v. Moore. 81 Ark. 80, 98 SW 
734; Littell v. Webster County, 152 
Iowa 206, 181 NW 691, 132 NW 426; 


Mich. 326, 72 NW 233; Smith v. Car- 
low, 114 Mich. 67, 72 NW 22. 

49. Smith v. Livingston, 115 Mich. 
202, 73 NW 118; Brady v. Hayward, 
114 Mich. 326, 72 NW 233; Smith w 
Carlow, 114 Mich. 67, 72 NW 22. See 
Driver v. Moore, 81 Ark. 80, 98 SW 
734 (holding that the fact that the 
contract was let en masse instead of 
in separate allotments is a mere ir- 
regularity which does not affect the 
validity of the contract). 

50. Smith v. Livingston, 115 Mich. 
202, 73 NW 118. 

51. Peo. v. Scanlan, 265 Ill. 609, 
107 NE 149. 

52. Gutschow Vv. Washington 
County, 74 Nebr. 378, 104 NW 602. 

53. State v. Canal Constr. Co., 
(Ark.) 203 SW 704 (defect cured by 
statute); Mulgrew-Boyce Co. v. Free- 
born County, 112 Minn. 5, 127 NW 396 
(mistake in estimate). 

54. Hopson v. Hellums, 108 Ark. 
460, 158 SW 771 (holding that a stat- 
ute authorizing drainage commis- 
sioners to contract for the construc- 
tion of drains and to issue bonds 
therefor contemplates separate acts 
upon the part of the commissioners, 
and they have no authority to let a 
contract on a single bid, by which 
the contractor not only agrees to 
perform the work, but also to accept 
the district’s bond issue in payment 
therefor); Wood vy. Hall, (Iowa) 110 
NW 270. 

55. Kelling v. Edwards, 116 Minn. 
484, 1384 NW 221, 38 LRANS 668. 

56. Humboldt County v. Ward, 
163 Iowa 510, 145 NW 49; Brown v. 
Pottawattamie County, 129 Iowa 533, 
105 NW 1019; Kenyon v. Tonia Coun- 
ty, 138 Mich. 544, 101 NW 851; Brady 
v. Hayward, 114 Mich. 326, 72 NW 
233; Kelling v. Edwards, 116 Minn. 
484, 134 NW 221, 38 LRANS 668 
(compliance with requirement of fil- 
ing certified check). 

57. Wood v. Hall, (Iowa) 110 NW 
270 (excessive price, but no fraud); 
Kelling v. Edwards,:'116 Minn. 484, 
134 NW 221, 38 LRANS 668; Sander- 
lines Euken;oi52) UN? (Cie 33. Go «Sie 
225. But see Chicago Sanitary Dist. 
v. Lee, 79 Til. A. 159 (holding that 
the intent of the act creating the 
sanitary district .of Chicago is that 
such district shall so .advertise the 
work to be let, and provide proposals 
therefor, that nothing will be left to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to the question of their fitness and ability to per- 
form the particular work.5§ In the absence of 
fraud or collusion, or a showing that the price is 
excessive, the fact that the person to whom the 
contract is let is the only bidder does not invali- 
date the contract as in violation of a statute re- 
quiring such contract to be let to the lowest. re- 
sponsible bidder.®® 
[§ 168] (5) Resubmission, Where no_ bids 
are received on the first advertisement the authori- 
ties may readvertise;°° and where the contractor 
fails to complete the work in accordance with the 
provisions of the contract, the contract may be 
treated as forfeited, and the work relet.*1 A stat- 
ute authorizing the reletting of work not completed 
within the time specified in the contract has been 
held to apply to a contract which has never been 
begun.°* Where bids are rejected and a readver- 
tisement ordered, the notice should be republished 
for the length of time required for the original 
notice.°* But failure so to republish the notice, 
if a defect, is not jurisdictional and may be waived 
by failure to make the objection before the board 
of supervisors.*4 
New or modified contract. Where, by mistake 
of the engineer, the specifications omit a portion of 
the work necessary to complete the ditch, the mis- 
take may be corrected by a subsequent agreement 
with the contractor for performance of the addi- 
tional work, without a readvertisement and relet- 
ting;®° and the county authorities may have the 
lowest bidders waive a provision in their bids for 
extra compensation and make a contract with them 
_for the work without resubmitting the matter for 
further bids; such a change in the contract is for 
the benefit of the property owners and does not 
amount to the making of a new contract without 
bids.66 A subsequent agreement for the doing of 
extra work or any work rendered necessary by the 
making of permissible changes need not be let, on 
advertisement,®? nor need there be a readvertise- 
ment where an enlargement of the ditch is ordered 
by the commissioners, as authorized by the contract, 
where the commissioners have money on hand or 
have provided by levy to meet the additional ex- 
pense.®§ 


the discretion of the trustees after 64. 
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[§ 169] c. Form, Requisites, and Validity. 
Contracts made with drainage commissioners who 
were illegally appointed are void.®® A drainage dis- 
trict has no authority to contract for the perform- 
ance of work upon a system of drainage over which 
it has no jurisdiction, and such contract is void."° 
Contractors with the district are bound at their 
peril to take notice of the limitations on the powers 
of the district.74_ Any provision or condition which 
tends to prevent competition renders the contract 
invalid ;*? but taxpayers may estop themselves from 
objecting to the contract on that ground.”? <A con- 
tract for the construction of a drain at a price 
greater than the estimated benefits is void,’* and 
in such case the county cannot be held liable for 
the work done under an implied contract, or on 
the theory that it has individually or in a proprie- 
tary sense received the benefit of the work.7® The 
contract is not rendered invalid by a stipulation 
that the contractor shall not be liable for damages 
to completed work on account of freshets,’® but 
such stipulation, even if ultra vires, would not de- 
stroy the contract in toto; and where work has 
been done and the ditch is of some benefit to the 
land drained thereby, the most that the county 
authorities are entitled to is to have the stipulation 
disregarded.”* 

Pecuniary interest of officer in contract. It is 
the duty of drainage commissioners and other of- 
ficers in charge of the construction of drains to 
see that the work is done in compliance with the 
plans and specifications, and to give or withhold 
their approval of the work accordingly;*§ and to 
permit such officers to be pecuniarily interested in 
a contract for work which it is their duty ‘to 
supervise and approve is not only against public 
policy,® but in some jurisdictions is expressly for- 
bidden by statute.8° Hence a contract by two mem- 
bers of a board of commissioners, employing the 
third member as engineer, is invalid,®! and the fact 
that the district has received the benefit of his 
services will not prevent it from repudiating. the 
contract and refusing to pay him for such ser- 
vices. ®? 


[§ 170] 4d. Contractors’ Bonds *°—(1) In Gen- 


the bids shall have been received, ex- 
cept to determine who is the lowest 
responsible bidder). i 
58. Kelling v. Edwards, 116 Minn. 
484, 134 NW 221, 38 LRANS 668 (bid- 
der in default on other contracts); 
Sanderlin v. Luken, 152 N. C. 738, 68 
SE 225. ; 
59. Gutschow v. Washington 
County, 74 Nebr. 378, 104 NW 602. 
60. Smith v. Pyle, 44 Ind. A. 150, 
88 NE 733. 
61. Ark.—Chapman, etc., Land Co. 
v. Wilson, 91 Ark. 30, 120 SW 391. 
Ind.—State v. Frantz, 181 Ind. 316, 
103 NE 833; Studabaker v> Studa- 
baker, 152 Ind. 89, 51 NE 933; State 
v. Karr, 37 Ind. A. 120, 76 NE 780. 
Iowa.—Wykoff v. Steward, 180 
Iowa 949, 164 NW 122; Humboldt 
County v. Ward, 163 Iowa 510, 145 
Nw 49; Webster County v. Nelson, 
154 Iowa 660, 135 NW 390; Brown 
v. Pottawattamie County, 129 Iowa 
533, 105 NW 1019 (estoppel of orig- 
inal contractor to complain). 
Nebr.—Gutschow v. Washington 
County, 74 Nebr. 378, 104 NW 602. 
Ont.—Cuddahee v. Mara Tp., 12 


Ont. L. 522, 8 OntWR_ 423; Hep- 
burn vy. Orford Tp., 19 Ont. 585. 
62. Gutschow v. Washington 


County, 74 Nebr. 378, 104 NW 602. 
63. In re Lightner, 145 Iowa 95, 
123 NW 749. 
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eral. A drain construction contractor is generally 

In re Lightner, 145 Iowa 95, 74 Alden v. Todd County, 140. 

123 NW 749. Minn. 175, 167 NW 548. See supra 
65. Templeton v. Newton County, | § 3. 

173 Ind. 226, 89 NE 880. 75. Alden v. Todd County, 140 


ae Wood v. Hall, (Iowa) 110 NW 

67. Smith v. Chicago 
Dist., 108 Tl. Ax 69. 

68. Drainage Comrs. v. Lewis, 101 
Tee AG 50: 

69. Eaton v. St. Charles County, 
8 Mo. A. 177 [aff 76 Mo. 492]. 

70. Morgan Engineering Co. v. 
Cache River Drain. Dist., 115 Ark. 
437, 172 SW 1020 (holding that a 
drainage district cannot contract 
with an engineer for the surveying 
of land not included within the 
boundaries of the district); Lewis v. 


Sanitary 


Young America Drain, Dist. No. 1, 
161 Ill. A. 570. 
71. Lewis v. | Young America 


Draing isis Onl oe) 61 blbs A570; 

72. Kickapoo Drain. Dist. v. Jack- 
son, 255 Ill. 504, 99 NE 596; Wood v. 
Hall, (Iowa) 110 NW 270. And see 
Hopson v. Hellums, 111 Ark. 421, 163 
Hopson v. Hellums, 108 
Ark. 460, 158 SW 771 (both holding 
that a bid based upon an offer to 
accept bonds in payment for the work 
invalidated the contract). See also 
supra § 164. 

73. Wood v. Hall, (Iowa) 110 NW 
270 (knowledge and failure to ob- 
ject in time). 


. 175, 167 NW 548. 

6. Littell v. Webster County, 152 
Iowa 206, 131 NW 691, 132 NW 426. 

77. Littell v. Webster County, 152 
Iowa 206, 131 NW 691, 132 NW 426. 

78. See infra § 182. 

79. Seaman v. Cap-Au-Gris Levee 
Dist., 219 Mo. 1, 117 SW 1084. -See 
generally Municipal Corporations [28 
Cye 650]. 

80. See statutory provisions; and 
Martinsburg v. Butler, 112 Minn. 1, 
127 NW 420 (holding that the pay- 
ment of money to a town supervisor 
for drains constructed on his private 
property was illegal, and that a stat- 
ute legalizing prior appropriations 
of township funds for the construc- 
tion of drains on private property 
for the purpose of benefiting high- 
ways did not validate such payment, 
the prohibition against a public of- 
ficer being interested in contracts 
with the municipality not being abro- 
gated thereby); Seamen y. Cap-Au- 
Ger Levee Dist., 219 Mo. 1, 117 SW 

81. Seaman v. Cap-Au-Gris Levee 
Dist., 219 Mo. 1, 117 SW 1084. 

82. Seaman v. Cap-Au-Gris Levee 
Dist., 219 Mo. 1, 117 SW 1084. 

83. Bonds of: 
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required by statute to give a bond,** and on failure 
to perform according to the terms of the contract, 
suit may be brought on the bond by the drainage 
district or county,*® by landowners or others sus- 
taining damage by reason of failure to perform the 
contract,** or by persons expressly designated by 
statute. 81 The injuries which authorize suit on the 
contractor’s bond. are those which arise in the 
process of construction of the improvement, as a 
direct result of the contractor’s failure properly 
to perform his contract,§® such as injury to land 
by overflow,®® or to employees by the negligence 
of the contractor in carrying on the work,®? and 
landowners within a drainage district cannot, in 
ease of delay in completion of the work, recover 
on the contractor’s bond for the rental value of 
the land which would have accrued to them had the 
ditch been completed within the specified time.°* 

[§ 171] (2) Bond to Secure Materialmen and 
Laborers.°? Some statutes expressly authorize suit 
on the contractor’s bond to be brought by any per- 
son furnishing labor or materials in the construc- 
tion of a drain, to recover the amount due there- 
for.°2 Such statutory provisions are a part of the 
bond and fix the liability thereon, although the bond 
itself fails to provide for recovery therein by labor- 
ers and materialmen.®* 

[§ 172] (3) Defenses. The contractor and his 
sureties cannot escape lability upon the theory that 
the forfeiture of the contract and the reletting of 
the unfinished work prevented performance by the 
original contractor,®> nor because of the refusal 
of the county to pay an installment for work done 
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after notice of intention to declare a forfeiture of 
the contract for failure to perform.®® 

[§ 173] (4) Release of Sureties.°’ The sure- 
ties are not released from liability because of 
changes in the work as it progresses, if the changes 
do not increase the amount for which they would 
otherwise be liable,®? nor are they discharged from 
liability because of failure to notify them of an 
intention to forfeit the contract for delay, where 
the bond did not provide for notice and they were 
not prejudiced.°® That a drainage district, after 
insolvency of the contractor and breach of his con- 
tract, and after lens had been filed for materials 
and labor, retained amounts to be paid on esti- 
mates under the contract, did not release the sure- 
ties.1 Where the bond provides that any departure 
from the strict terms of the contract, if made under 
a written agreement, shall not release the sureties, 
the latter are not released where the county board, 
pursuant to a written request for an extension of 
time, grants the extension, making the proceedings 
a matter of record, and -indorsing the extension on 
the written request.” 

[§ 174] (5) Measure of Liability. The liabil- 
ity of the surety in a drain contractor’s bond is 
measured by the liability of his principal.t| Where 
the contractor fails to complete the work within 
the time or in the manner required by the contract 
and the work is relet to another contractor,’ the 
contractor and the sureties on his bond are lable 
for the cost, in excess of the contract price, of com- 
pleting the work,® and this liability is not affected 
by a provision in the contract fixing a per diem 


, te Ns " + 


Drainage districts see supra § 40. 

Drainage officers see supra §§ 35, 42. 

Petitioners for drain see supra §§.67, 
147 


84. See statutory provisions; and: 
Ark.—Chapman, etc., Land Co. v. 
Wilson, 91 Ark. 30, 120 SW 391. 
Ind.—State v. Frantz, 181 Ind. 316, 
103. NE 83838; State v. Rowles, 177 
Ind: 682, 98 NE 722; State v. Karr, 37 
Ind. A. 120, 76 NE 780. 
Iowa.—Humboldt County v. Ward, 
163 Towa 510, 145 NW 49; Webster 
County v. Nelson, 154 Iowa 660, 135 
NW 399; Brown v. Pottawattamie 
County, 129 Iowa 533, 105 NW 1019. 
Minn.—Rosman v. Bankers’ Surety 
Co., 126 Minn. 435, 148 NW 454; Fay 
v. Bankers’ Surety Co.,125 Minn, 211, 
146 NW 359, AnnCas1915C 688 (va- 
lidity as statutory obligation); Grams 


v. Murphy, 103 Minn. 219, 114 NW 
753; Hidsvik v. Foley, 99 Minn. 468, 
109 NW 993. 


Nebr.—Burt County v. Lewis, 93 
Nebr. 690, 141 NW 1032. 

N. D.—Long v. American Surety 
Gol, 285 N. D492, 13% NW, 41° 

Deposit by bidder as security see 
supra § 166. 

85. Humboldt County v. Ward, 
163 Iowa 510, 145 NW 49; Webster 
County v. Nelson, 154 Iowa 660, 135 
NW 390; Burt County v. Lewis, 93 
Nebr. 690, 141 NW 1032. 

86. Chapman, ete., Land Co. v. 
Wilson, 91 Ark. 30, 120 SW 391; State 
v.. Frantz, 181 Ind. 316, 103 NE 833; 
State v. Karr, 37 Ind. A. 120, 76 NE 
780; Fay v. Bankers’ Surety Co., 125 
Minn. 211, 146 NW 359, AnnCas1915C 
688; Grams vy. Murphy, 103 Minn. 219, 
114 NW 1753; Hidsvik v. Foley, 99 
Minn. 468, 109 NW 993. 

Laborers and materialmen see in- 
frye Tia. 

87. State v. Frantz, 181 Ind. 316, 
103 NE 833 (suit by superintendent 
of construction). 

88. Grams v. Murphy, 103 Minn. 
219, 114 NW 753; Hidsvik v. Foley, 99 
Minn, 468, 109 NW 993. 

[a] Subcontractor’s bond.—Where 


a subcontractor gives a bond to se- 
cure the contractor for the faithful 
performance of the subcontract, and 
the principal contractor fails to per- 
form his contract because of the sub- 
contractor’s default, and the drainage 
commissioners complete the work, 
the contractor cannot recover dam- 
ages on the bond on the possibility 
that the cost of completing the work 
was greater than the contract price, 
where there was no evidence that the 
price exceeded that agreed upon. 
Long v. American Surety Co., 23 N. 
D. 492, 1837 NW 41. 

89. Grams v. Murphy, 103 Minn. 
219, 114 NW 753; Hidsvik y. Foley, 
99 Minn. 468, 109 NW 993. 

Liability of contractor generally 
see infra § 204. 


90. Grams v. Murphy, 103 Minn. 
219, 114 NW 7538. 
91. Grams v. Murphy, 103 Minn. 


219, 114 NW 758. 

92. Remedies of materialmen and 
laborers generally see infra § 185. 

93. State v. Rowles, 177 Ind. 682, 
98 NE 722; American Brick, etce., 
Co. v. Equitable Surety Co., 133 Minn. 
54, 157 NW 901; Rosman vy. Bankers’ 
Surety Co., 126 Minn. 435, 148 NW 
454 Qabor in dismantling and reas- 
sembling dredge included); Fay v. 
Surety Co., 125 Minn. 211, 6 NW 
359, AnnCas1915C 688 (labor as cook 
for contractor’s workmen); Fair- 
mount Cement Stone Mfg. Co. v. Da- 
vison, 122 Minn. 504, 142 NW 899, 
AnnCas1914D 945. 

[a] Materials furnished.—(1) Coal 
and wood consumed in generating 
power used in the ditching work are 
“materials furnished in the execu- 
tion of the contract’ within the 
meaning of the contractor’s bond. 
Fay v. Bankers’ Surety Co., 125 Minn. 
211, 146 NW 359, AnnCasi915C 688. 
(2) But axes, hack saw blades, horse 


feed, and provisions are not ‘“ma- 
terials’ within the meaning of such 
bond. Fay v. Bankers’ Surety Co., 
supra. 


94. State v. Rowles, 177 Ind. 682, 


98 NE 722 (complaint held not de- 
murrable). ; 

95. Humboldt Covnty v. Ward, 
163 Towa 510, 145 NW 49. And see 
American Brick, ete., Co. v. Equit- 
able Surety Co., 133 Minn. 54, 157 
NW 901 (holding that where the con- 
tractor abandons the contract his 
surety, who has undertaken to com- 
plete ithe ditch, cannot, in a suit 
brought to recover for materials and 
labor furnished the contractor, set 
up as a defense that the ditch has 
not been completed and accepted). 

96. Webster County v. Nelson, 154 
Iowa 660, 135 NW 390. 


97. See generally Principal . and 
Surety [32 Cyc 149]. 
98. Humboldt County v. Ward, 


163 Iowa 510, 145 NW 49. 

99. Humboldt County v. Ward, 
163 Iowa 510, 145 NW 49. And see 
Webster County v. Nelson, 154 Iowa 
660, 1385 NW 390 (holding that, if 
notice of an intention to forfeit the 
contract for delay was necessary, the 
sureties were not discharged because 
of an inadequate notice where, six 
days before the right to terminate 
the contract accrued, the board of 
supervisors notified the contractor 
and his sureties to appear and show 
cause why the contract should not be 
forfeited, and they appeared before 
the board and resisted the proposed 
action). 

1. Wykoff v. Stewart, 180 Iowa 
949, 164 NW 122. 

2. Burt County v. Lewis, 93 Nebr. 


690, 141 NW 1022. 
3. See also generally Building 
ane Construction Contracts §§ 195— 


4. Webster County v. Nelson, 154 
Iowa 660, 135 NW 390. 

5. See supra § 168. 

6. State’ v. Frantz, 181 Ind. 316, 
1038 NE 833; Humboldt County v. 
Ward, 163 Towa 510, 145 NW 49; 
Webster County v. Nelson, 154 Iowa 
660, 1385 NW _ 390; Burt County v. 
ens 93 Nebr. 690, 141 NW 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number. - 
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amount as liquidated damages for delay.? The 
cost of remedying the original contractor’s failure 
to keep the drain in repair until completion of the 
contract is a proper element of damage where the 
contract is terminated and the work relet.® 

[§ 175] (6) Actions on Bonds.? Any statutory 
requirements ?° as to the mode of enforcing contrac- 
tors’ bonds must be followed. A drainage statute 
classifying a contractor’s bond as an official bond 
places such bond in respect to actions thereon in 
the same position as other bonds of public officers, 
and it is not governed by a statute requiring ser- 
vice of notice prior to commencement of an action 
on a building contractor’s bond. 

[§ 176] e. Construction and Operation Gener- 
ally... In construing drain contracts the general 
rules governing the construction of contracts are 
applicable.1? The intention of the parties governs,+ 
and such intention must be deduced from the entire 
agreement and from all its provisions considered 
together.1> The parties may, by their acts or by 
agreement, give a construction to the contract which 
will be adopted by the courts.1®°. Terms and condi- 
tions not contained in the contract, but necessarily 
implied, are regarded in law as a part of the con- 
tract.17 The statute under which a construction 
contract is made,!® and the plans and specifications 
for the work,'® are a part of the contract and must 
be construed therewith. The duty of interpreting 
the plans and specifications, which rests upon the 
judge or drainage commissioners having jurisdiction 
of the improvement, cannot be delegated to the 
engineer who made them.”° 

[§ 177] f. Assignment, Modification, and Res- 
cission—(1) Assignment. A drain construction 
contract and the surveyor’s certificates for the work 
performed may be transferred ?* without a written 

7. Webster County v. Nelson, 154 19. Bates 


Iowa 660, 668, 135 NW 390. Fed. 522, 
8. Humboldt County v. Ward, 163 
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County v. Wills, 
PAT CC Aces 4: 
Foley, 99 Minn. 468, 109 NW 998. 
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assignment.?2, Where the contract is unperformed 
at the time of the assignment, such assignment 
amounts to a subletting, within the terms of a 
contract requiring consent of the public officials.?% 

[§ 178] (2) Mbodification.2* Contracts for the 
construction of drains, like other contracts, may be 
modified by subsequent agreement,?> and some stat- 
utes expressly authorize changes in the contract to 
be made as the work progresses.2° The contractor 
is bound to take notice of the power conferred to 
make such changes,?’? and although some of the 
changes require work greater than that provided for 
in the contract, the contractor, acquiescing therein 
and receiving payment for the excess, cannot com- 
plain when sued on his bond for the difference be- 
tween the contract price and the amount required to 
complete the work upon his default.2* The board 
of supervisors and the engineer acting for a drain- 
age district have no authority to change the con- 
tract or plans and specifications to the advantage 
of the contractor or his sureties, or to the prejudice 
of the district,2® and it is sometimes provided by 
statute that any changes which affect property 
owners can be made only upon giving notice to such 
owners and an opportunity to be heard.*® 

[§ 179] (8) Rescission.*: A drain construc- 
tion contract may be rescinded or annulled for fail- 
ure of the contractor to complete the work within 
the time or in the manner ‘prescribed,®? and this” 
right is sometimes expressly conferred by statute ;** 
but such a statute has been held not to authorize 
the exercise of the right of annulment arbitrarily, 
nor without notice and hearing.*4 Where the con- 
tract is made under a mutual mistake, whereby the 
work is made much more difficult, the contractor is 
entitled to rescind.** 

[§ 180] g. Performance of Work *°—(1) In 
190] 780 (substitution of cheaper ma- 


Bidsvik v.| terial); Humboldt County v. Ward, 
163 Iowa 510, 145 NW 49. And see 


Towa 510, 145 NW 49. 

.9. Persons entitled to sue see su- 
Dra SS 7108 dave. 

10. See statutory provisions. 

11. Wold vy. Bankers’ Surety Co., 
133 Minn. 90, 157 NW 998; Rosman 
v. Bankers’ Surety Co., 126 Minn. 435, 
148 NW 454. " 

12. Performance of work see in- 
fra §§ 180-182. 

Right to and amount of compen- 
sation sée infra § 183. 

13. See generally Building and 
Construction Contracts §§ 34-50; 
Contracts §§ 481-592. 

14. Bates County v. Wills, 190 
Fed. 522, 111 CCA 354; New Orleans 
Drain. Commn. vy. National Contract- 
ing Co., 136 Fed. 780; Lewis v. May, 
173 N. C. 100, 91 SE 691; San Benito 
Cameron County Drain. Dist. v. 
Farmers’ State Guaranty Bank, (Tex. 
Civ. A.) 192 SW 1145. 

15. Bates County v. Wills, 190 
Fed. 522, 111 CCA 354; New Orleans 
Drain. Commn. v. National Contract- 
ing Co., 136 Fed. 780; Lewis v. May. 
LS INS G.6945 91 SH Gor. 

16. Urbana Constr. Co. v. Webster 
County-Calhoun County Joint Drain. 
Dist. No. 16, 169 Iowa 351, 151 NW 
385. 


Dist., 
Studabaker v. 
89, 51 NE 933. 
fa] It is an implied condition of a 
contract to construct a drain that 
the drainage district will provide the 
necessary right of way, without 
which the contractor cannot perform 
on his part. Rood v. Claypool Drain., 
ete., Dist., 120 Fed. 207, 56 CCA 527. 
18. Humboldt County v. Ward, 163 
Iowa 510, 145 NW 49; Seastrand v. 
Foley, 135 Minn. 5, 159 NW 1672. 


etc., 
B2ite 
Ind. 


Rood v. Claypool Drain., 
120 > Fed: 207, 56 °CCA 
Studabaker, 152 


20. Broerman y. Spilker, 183 Ind. 
88, 108 NE 226. 
21. Chapman, —etc., land Co. v. 


Wilson, 91 Ark. 30, 120 SW 391; Ren- 
ville State Bank y. Kinsberg, (S. D.) 
166 NW 643. 

22. Chapman, etc., Land Co. v. 
Wilson, 91 Ark. 30, 120 SW 391. 

23. Iowa Pipe, etce., Co. v. Parks, 
169 Iowa 438, 151 NW 438. 

[a] Consent to .transfer.—That 
drain warrants were issued and made 
payable to the contractor’s assignee 
by the board of county commission- 
ers indicates that the board had 
knowledge of and consented to the 
transfer of a contract for the con- 
struction of a drain by one to whom 
the contract was let. Renville State 
ens v. Kinsberg, (S. D.) 166 NW 

24. Alterations and extra work 
see infra § 181. 

Necessity for reletting where con- 
tract is corrected by subsequent 
agreement see supra § 168. 

25. Bates County v. Wills, 190 
Fed. 522, 111 CCA 354 (agreement 
without prejudice to rights under 
original contract); Templeton  v. 
Newton County, 173 Ind. 226, 89 NE 
880 [transf 44 Ind. A. 381, 89 NE 
410]. See generally Building and 
Construction Contracts, §§ 51-55; 
Contracts §§ 604-615. 

26. Humboldt County v. Ward, 163 
Iowa 510, 145 NW 49. 

27. Humboldt County v. Ward, 163 
Iowa 510, 145 NW 49. 

28. Humboldt County v. Ward, 163 
Iowa 510, 145 NW 49. 

Change in coxrtract as releasing 
surety on contractor’s bond see su- 
pra § 173. 

29. New Orleans Drain. Commn. v. 
National Contracting Co., 136 Fed. 


State v. Frantz, 181 Ind. 316, 103 NE 
833 (holding that a contractor who 
agreed to construct, as set forth in 
the report of viewers, a portion of 
the drain for a specified price, but on 
ascertaining that the engineer’s esti- 
mate as to the amount of excavation 
was erroneous, obtained the consent 
of the drainage board to construct a 
narrower drain than that specified, 
failed to perform his contract). 

30. Humboldt County v.. Ward, 163 
Iowa 510, 145 NW 49. 

31. See generally Building and 
Construction Contracts §§ 56-65; Con- 
tracts §§ 620-691. 

32. Chapman, ete. Land Co. v. 
Wilson; 291s Ark 30.) 120 ,uSiWe. 39al 
Walb v. Eshelman, 176 Ind. 253, 94 
NE 566; Humboldt County v. Ward, 
163 Iowa 510, 145 NW 49; Brown v. 
Pottawattamie County, 129 Iowa 533, 
105 NW 1019; Gutschow v. Washing- 
ton County, 74 Nebr. 378, 104 NW 602. 

Reletting contract on failure of 
performance see supra § 168. 


33. Walb v. Eshelman, 176 Ind. 
253, 94 NE 566. 
34 Walb v. Hshelman, 176 Ind. 


253, 94 NE 566. 

35. Greene County v. Adamson, 
(Iowa) 166 NW 563. 

-{a] Estoppel—Where the con- 
tract was made under a mistaken be- 
lief that there was an outlet, the 
contractor was not estopped to re- 
scind by continuing the work after 
discovering the mistake, when he 
was induced to do so by the promise 
of the county board to remedy the 
condition. Greene County v. Adam- 
son, (lowa) 166 NW 563. 

36. Injuries to adjacent land: 
Liability of contractor see infra § 

204. 
Liability on bond see supra § 170. 


\ 
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General. In determining whether a contract for 
the construction of a drain has been sufficiently per- 
formed, and the rights and duties of the parties 
arising out of such performance, or upon failure 
to perform, the rules governing contracts gener- 
ally,’7 and more particularly those relating to con- 
tracts with municipalities for public improve- 
ments,®8 are applicable.*® The contract must be sub- 
stantially performed in the manner provided *° and, 
generally, within the time fixed therein,*! or within 
the time of an extension lawfully granted.*? But 
the expiration of the time for performance, while 
ground for avoiding the contract, does not ipso 
facto avoid it,4® and where time is not made of the 
essence of the contract ** some affirmative act is 
necessary to avoid it if the contractor is still pro- 
ceeding with the work in good faith and with rea- 
sonable dispatch.*® A delay in completing the work 
is excused when caused by failure of the drainage 
district to secure the necessary right of way,*® but 
not by.a delay on the part of the county supervisors 
in securing funds to make payments on the con- 
tract price, where such delay was contemplated in 
the contract itself.*? 

The substitution of cheaper materials for those 
specified in a contract with a drainage commission 
is a breach of the contract,*® and the commission 
may recover from the contractor the profits made 
by such substitution.*® . In an action to recover such 
profits the defense of ultra vires is not available,°° 
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nor is it any defense that the contractor lost money 
by performing the work.®? 

Repairs. Where the statute requires the contrac- 
tor to keep the ditch in repair, his failure to make 
necessary repairs is a breach of contract, whether 
such requirement is inserted in the contract itself 
ormnot.e@ 

[§ 181] (2) Alterations and Extra Work.** 
The right to compensation for extra work done by 
the contractor is determined by the provisions of 
the contract as originally made, or as lawfully 
modified,®°+ construed in connection with the statute 
under which the contract is made.®> Thus where 


the contract authorizes the engineer to make altera- 


tions in the plans and fixes the price to be paid for 
extra work rendered necessary by the alterations, no 
recovery can be had for such extra work, beyond 
the price so fixed, if the alterations are fairly within 
the terms of the contract.“ Where extra work is 


[§§ 180-181 


necessitated by the mode of doing the work, volun- 


tarily adopted by the contractor, no extra compen- 
sation will be allowed.®7 In. the absence of stat- 
utory authority the officer in charge of the work 
has no power to permit the contractor to make 
alterations in the work or incur extra expense,°® and 
an acceptance of the work by the county authorities, 
with knowledge that extra expense has been so in- 
curred, will not ratify the unauthorized expenditure 
and bind the county therefor.°® A property owner 
is not estopped to deny the contractor’s right to 


Nonperformance or defects in per- 
formance as affecting assessments 
see infra § 245. 


387. See Building anJ Construction 
Contracts §§ 66-194; Contracts §§ 
693-789. § 

38. See Municipal Corporations 


[28 Cye 1048]. 

39. See cases infra this note. 

{a] Particular contracts con- 
strued.—Bates County v. Wills, 190 
Fed. 522, 111 CCA 354; Seitz v. Meri- 
wether, 119 Ark. 271, 176 SW 160; 
Morgan Engineering Co. v. Cache 
River Drain. Dist., 115 Ark. 437, 172 
SW 1020; Littell v. Webster County, 
152 Iowa 206, 131 NW 691, 132 NW 


249; Lewis v. May, 173 N. C. 100, 
91 SE 691. : 
40. Littell v. Webster County, 152 


Iowa 206, 181 NW 691, 1832 NW 249 
(holding that the fact that an expen- 
diture of ten thousand dollars is 
necessary to complete drainage 
ditches according to the contract 
therefor negatives a substantial per- 
formance of the contract by the con- 
tractor, and he is not entitled to re- 
cover on the theory of substantial 
performance); Monaghan v. Vannat- 
ta, 144 Iowa 119, 122 NW 610. 

41. Driver v. Moore, 81 Ark. 80, 
98 SW 734; Brown v. Pottawattamie 
County, 129 Iowa 538, 105 NW 1019. 

42. U. S.—Interstate Drain, etce., 
_Co, v. Freeborn County, 158 Fed. 270, 
85 CCA 532 [certiorari den 209 U.S. 
549 mem, 28 SCt 760 mem, 52 L. ed. 
921 mem] (Minnesota Drainage Act). 

Ark.—Driver v. Moore, 81 Ark. 80, 
98 SW 734. 

Ind.—State v. Bever, 143 Ind. 488, 
41 NE 802. 

Iowa.—Humboldt County v. Ward, 
163 Iowa 510, 145 NW 49; Brown v. 


Pottawattamie County, 129 Iowa 533, 


105 NW 1019. 
Minn.—State v. George, 
595142 NW. 945. 
Mo.—Garner v. Reformed Drain. 
Dist. No. 1, (A.) 181 SW 587 (holding 
that, although the county court once 
permitted plaintiff’s contract with a 
drainage district to expire and then 
granted an extension, that does not, 
where the court gave written notice 
requirimg performance within the 
extension, preclude forfeiture for 


123 Minn. 


nonperformance within such time). 


Ont.—Hepburn v. Orford Tp., 19 
Ont. 585. 

43. Chapman, etc., Land Co. v. 
Wilson; 91, Ark..°30,. £207SW «391; 


ee y. Moore, 81 Ark. 80, 98 SW 

44. Chapman, ete, Land Co. v. 
Wilson, 91 Ark. 30, 120 SW 391 (hold- 
ing that the nature of a contract to 
construct a drainage ditch is such 
that it would not ordinarily be con- 
templated that the completion of the 
work within the prescribed time was 
essential; and, in the absence of an 
express provision or intendment 
either in the statute or in the con- 
tract, it cannot be considered that 
time is of the essence, although Sand. 
& H. Dig. § 1219, provides that, if a 
job is not completed within the time 
fixed, the county clerk may for good 
cause give further time not exceeding 
sixty days for its completion). 

45. Chapman, ete, Land Co. v. 
Wilson, 91 Ark. 30, 120 SW 391 (hold- 
ing that the right of the county 
clerk to relet the contract, without 
actually doing so, did not avoid such 
a contract). 

46. Rood vy. Claypool Drain., ete., 
Dist., 120 Fed. 207, 56 CCA 527. 

47. Humboldt County v. Ward, 163 
Iowa 510, 145 NW 49. 

48. New Orleans Drain. Commn. 
Sik es Contracting Co., 136 Fed. 


{a] Illustration.—Where a _ con- 
tract for drainage work specified that 
the “best quality of imported Port- 
land cement” should be used, the 
contract could not be satisfied by the 
use of any sound imported Portland 
cement which would have filled the 
three special requirements as to ten- 
sile strength, fineness, and weight. 
New Orleans Drain. Commn. v. Na- 
tional Contracting Co., 136: Fed. 780. 


49. New Orleans Drain. Commn. vy. 
NEN Contracting Co., 136 Fed. 

50. New Orleans Drain. Commn. v 
Wrtions Contracting Co., 136 Fed. 

51. New Orleans Drain. Commn. v. 
National Contracting Co., 136 Fed. 
780, 788. 

52. Humboldt County v. Ward, 163 


Iowa 510, 145 NW 49. 

53. See generally Building and 
Construction Contracts §§ 179-191. 

54. Wills v. Bates County, 170 
Fed. 812; Seitz v. Meriwether, 119 
Ark. 271, 176 SW 160; Monaghan v. 
Vanatta, 144 Iowa 119, 122 NW 610; 
aien v. Melrose, 184 Mass. 1, 67 NE 

Extra work by subcontractor see 
infra § 185.. 

Modification of contract generally 
see supra § 178. 

55. See supra § 176. 

56. Allen v. Melrose, 184 Mass. 1,. 
67 NE 1060. ‘ 

57. Seitz v. Meriwether, 119 Ark. 
271, 176 SW 160. 

[a] Illustration. Contractors 
who dig a muck ditch partly by 
means of dynamite, which blows the 
excavated dirt away so that it can- 
not be used in refilling the ditch, are 
not entitled to extra compensation 
for refilling the ditch, they having 
chosen their own method of excavat- 
ing it. Seitz v. Meriwether, 119 Ark. 
271, 176 SW 160. 

Vanatta, 144 


58. Monaghan vy, 
Iowa 119, 122 NW 610; Bowler v. 
105 Minn. 26, 116 


Renville County, 
NW 1028. 

[a] Consent of county officers.— 
In Minnesota the statutes permit the 
engineer in charge to change the 
plans, with the consent of the county 
auditor, provided thereby the whole 
cost of the work is not increased 
more than ten per cent of the total 
bid. Seastrand v. Foley, 135 Minn. 
5, 159 NW 1072. 

[b] A county surveyor whose au- 
thority is limited by the statute to: 
inspecting the work of the contractor 
when completed, and, if he finds it to 
be in accordance with the specifica- 
tions of the viewers, to accepting it 
and giving the contractor a certifi- 
eate of acceptance, has no authority 
to authorize the contractor to incur 
extra expenses which are not em- 
braced within the original specifi- 
cations. Bowler v. Renville County, 
105 Minn. 26, 116 NW 1028. 

Authority to modify contract gen-. 
erally see supra § 178. 

59. Bowler v. Renville County, 
105 Minn, 26, 116 NW 1028. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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compensation for work done outside of the specifi- 


cations, if he had no knowledge that such unau- 
thorized work was being done, and did nothing to 
mislead the contractor.°° 

[§ 182] (3) Approval and Acceptance.*! It is 
generally provided, as a condition precedent to pay- 
ment for work done under a drain construction 
‘contract, that the work shall be completed to the 
satisfaction of designated officers,®°? who under some 
statutes are required, upon such completion, to give 
to the contractor a certificate to that effect,®* and a 
writ of mandate will issue in a proper case to com- 
pel the engineer to issue such certificate.6* The 
contractor cannot be deprived of his right to com- 
pensation by the failure or arbitrary refusal of the 
officer to act,°> nor by his fraudulent and collusive 
rejection of the work.®* The determination of the 
officials designated by law to inspect and pass 
upon the work that it has been completed according 
to the contract is generally conclusive in the ab- 
sence of fraud or gross mistake.®* Under some 
statutes, however, the certificate of completion is- 
sued by the engineer in charge is not final and con- 
elusive until presented to and approved by the 
board of county commissioners,®® although partial 
payments may be made upon preliminary certifi- 
eates during the progress of the work without such 
approval.®® <A statute is not unconstitutional be- 


60. Monaghan v. Vanatta, 144 
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cause it requires the auditor to issue warrants on 
progress certificates without providing for notice to 
the county.’° If the statute provides for payment 
to the contractor on completion of the work to the 
satisfaction of the engineer in charge, and accept- 
ance by the board of supervisors, the board may 
not, it seems, delegate the duty of final acceptance - 
of the work.”+ A contractor may waive a stipula- 
tion that portions of the drain shall be accepted as 
completed, and may postpone a tender for accept- 
ance until completion of the entire work.” 

[§ 183] h. Rights and Remedies of Contrac- 
tor 7*—(1) Compensation. The remedies of con- 
tractors to recover compensation for work per- 
formed in the construction of drains are dependent 
upon a proper construction of the drainage stat- 
utes."* Payments to the contractor are made only 
after approval of the work by an engineer or other 
designated officer. The contract may provide, 
liowever, for payments during the progress of the 
work, or of a percentage of the contract price on 
completion of a specified portion of the work to the 
satisfaction of the officer in charge.*® Where the 
contractor becomes insolvent and abandons the con- 
tract and liens have been filed for material and 
labor, the drainage district is justified in withhold- 
ing payments.*7 Under some statutes, the contrac- 
tor upon receiving a certificate of completion is re- 


Ind.—Conn vy. Cass County, 151 


Towa 119, 122 NW 610. 

61. Acceptance of extra work or- 
dered by unauthorized official see 
supra § 181. 

Construction contracts generally 
see Building and Construction Con- 
tracts §§ 93-119. 

62. U. S.—Bates County v. Wills, 
190 Fed. 522, 111 CCA 354. 

Ark.—-Chapman, ete., Land Co. v. 
Wilson, 91 Ark. 30, 120 SW 391. 

T1l.—Leonard v. Garland, 190 Ill. A. 
216. 

Ind.—Studabaker v. Studabaker, 
152 Ind. 89, 51 NE 933; Conn vy. Cass 
County, 151 Ind; 51%, 51 NE) 1062; 
State v. Bever, 143 Ind. 489, 41 NE 802. 

Iowa.—Littell v. Webster County, 
152 Iowa 206, 131 NW 691, 132 NW 
426; Monaghan v. Vanatta, 144 Iowa 
119, 122 NW 610. 

Minn.—State Bank v. Vliaar, 124 
Minn. 78, 144 NW _ 458; State v. 
George, 123 Minn. 59, 142 NW 945 
(constitutionality of statute) ; Merz 
v. Wright County, 114 Minn. 448, 131 
NW 635; State v. Clarke, 112 Minn. 
516, 128 NW 1008; Bowler v. Ren- 
ville County, 105 Minn. 26, 116 NW 
1028; Moody v. Brasie, 104 Minn. 
463, 116 NW 941. 

Nebr.—Burt County v. Lewis, 93 
Nebr. 690, 141 NW 1032. 

[a] Monthly estimates.—W here 
the statute provides that the engi- 
neer shall furnish the contractor 
monthly estimates of the amount of 
work done, upon which the auditor 
shall draw a warrant for a specified 
percentage of the value of the work 
according to the estimate, and when 
the work is completed to the satisfac- 
tion of the engineer and so certified 
by him to the county board, and 
approved by it, a warrant shall be 
drawn fcr the balance due, the board 
has no authority to pass on the esti- 
mates prior to the engineer’s final 
report. Littell v. Webster County, 
152 Iowa 206, 131 NW 691, 132 NW 
426; Monaghan v. Vanatta, 144 Iowa 
119, 122 NW 610. 

68. Conn v. Cass County, 151 Ind. 
517,-51 NE 1062; State v. Bever, 143 
Ind. 488, 41 NE 802; Storms v. Ste- 
vens, 104 Ind. 46, 3 NE 401; State 
Bank v. Vlaar, 124 Minn. 78, 144 NW 
458; State v. George, 123 Minn. 59, 
142 NW 945; Merz v. Wright County, 
414 Minn. 448, 131 NW 635; State v. 
=Clarke, 112 Minn, 516, 128 NW 1008; 


NW 941; Bowler v. Renville County, 
104 Minn. 26, 116 NW 1028 (certifi- 
cate of acceptance by county sur- 
veyor). See Cuddahee vy. Mara Tp., 
12 Ont. L. 522, 8 OntWR 423 (hold- 
ing that the engineer’s certificate as 
to the amount of his own charges for 
his services established prima facie 
the validity of his claim). 

[a] Final payment on estimates of 
engineer.—Where a drain construc- 
tion contract provides that final pay- 
ment shall be made only on the esti- 
mates of the engineer, the contrac- 
tor must show either that the esti- 
mates were made, or that the engi- 
neer arbitrarily or fraudulently re- 
fused to make them. Bates County 
v. Wills, 190 Fed, 522, 111 CCA 354. 

Approval of certificate by county 
board see infra text and notes 68, 69. 

Remedies of contractor to recover 
compensation see infra § 183. 

64. Conn v. Cass County, 151 Ind. 
517, 51 NE 1062; State v. Bever, 143 
Ind. 488, 41 NE 802. 

65. Bates County v. Wills, 190 
Bed. “522,111 CCA 354; <Wittell—v. 
Webster County, 152 Iowa 206, 131 
NW 691, 1382 NW 426. 

66. Littell v. Webster County, 152 
Iowa 206, 131 NW 691, 132 NW 249. 

67. Chapman, ete, Land Co. v. 
Wilson, 9F Ark. 30, 9120)" Siw 3915 
Leonard v. Garland, 190 Ill. A. 216. 

68. Merz v. Wright County, 114 
Minn. 448, 131 NW 635; State v. 
Clarke, 112 Minn. 516, 128 NW 1008; 
Moody v. Brasie, 104 Minn. 463, 116 
NW 941. 

[a] Right of landowner to ques- 
tion completion of work.—A _ land- 
owner has a right to appear before 
the board of commissioners and ques- 
tion the completion of the work as 
reported by the engineer. Studabaker 
v. Studabaker, 152 Ind. 89, 51 NE 933. 

Remedies of contractor on refusal 
of board to approve see infra § 183. 

69. Merz v. Wright County, 114 
Minn. 448, 131 NW 635; Moody v. 
Brasie, 104 Minn. 4638, 116 NW 941. 

70. State v. Hansen, 140 Minn. 28, 
167 NW 114. 

71. Littell v. Webster County, 152 
Iowa 206, 131 NW 691, 132 NW 426. 

72. Littell v. Webster County, 152 
Iowa 206, 131 NW 619, 132 NW 249. 

73. Certificates for work done see 
supra § 182. 

74. See statutory provisions; and: 


Ind. 517, 51 NE 1062. 

Kan.—Combs vy. Michaelis, 7 Kan. 
A. 105, 53 P 77. 

Mich.—Spiegel v. Barrett, 189 
Mich, 111, 155 NW 456. 

Minn.—State Bank v. Vlaar, 124 
Minn. 78. 144 NW 458; Merz v. 
Wright County, 114 Minn. 448, 133 
NW 635; State v. Clarke, 112 Minn. 
516, 128 NW 1008. 

N. D.—Reed v. Heglie, 19 N. D. 
801, 124 NW 1127. 

s. C.—Moore v. Barry, 30 S. C. 530, 
9 SH 589, 4 LRA 294. 

Ont. —Ottawa Bank v. Roxboro Tp., % 
18 Ont. L. 511, 11 OntWR 320, 1106, 
13 OntWR 1175 (holding that an ac- 
tion brought in the high court to en- 
force payment of a contractor’s claim 
should not »be Summarily dismissed 
on the ground that the drainage ref- 
eree alone has jurisdiction, but that 
the question of jurisdiction should 
be left for determiration at the trial 
when the facts are investigated). 

And see cases infra this section. 

75. See supra § 182. 

76. Wykoff v. Stewart, 180 Iowa 
949, 164 NW 122; Littell v. Webster 
County, 152 Iowa 206, 131 NW 691, 
132 NW 249; Garner v. Reformed 
Drain. Dist., (Mo. A.) 1821 SW 587; 
Burt County v. Lewis, 93 Nebr. 690, 
141 NW 1032 (what constitutes par- 
tial completion). See Garner v. Re- 
formed Drain. Dist. No. 1 (Mo. A.) 
181 SW 587 (holding that, where a 
contract provided for monthly pay- 
ment of seventy-five per cent of the 
amount due for excavations during 
each month, the drainage district 
was liable to the contractor for such 
seventy-five per cent, although the 
contract was not fully performed). 

[a] Computation of final balance. 
—If a percentage of the value of the 
work done, according to estimates of 
the officer made during the progress 
of the work, has been paid, the bal- 
ance due on completion of the work 
is determined by computing the work 
done under the contract at agreed 
prices, and deducting the sums paid 
under the estimates. Littell v. Web- 
ster County, 152 Iowa 206, 131 NW 
691, 182 NW 249; Monaghan y. Van- 
atta, 144 Iowa 119, 122 NW 610. 

Approval of preliminary certifi- 
cates see supra § 182. 

77. Wykoff v. Stewart, 180 Iowa 
949, 164 NW 122. 
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quired to present it to the county auditor, who 
thereupon draws a warrant upon the proper fund 
for the payment thereof,’* and the contractor can- 
not sue the county commissioners for his com- 
pensation.?® If the statute requires the engineer’s 
certificate to be approved by the county board be- 
fore a warrant may be drawn for payment,®° and 
the board refuses to approve, the contractor may 
sue on the contract and have the merits of the con- 
troversy litigated in an action at law.*t Under some 
statutes counties are liable on contracts of drain- 
age districts,8? and such liability is unaffected by 
the reorganization of the drainage district.6* Where 
the statute contemplates that the compensation of 
the contractor shall be paid by the assessment of 
benefits, a petition by the contractor to recover the 
amount due must allege that the assessments have 
been collected.64 A contractor who has substan- 
tially performed his contract may compel the board 
of county commissioners to certify the assessment 
to the county treasurer for collection.’> Where the 
county fails to make a sufficient valid assessment 
upon property in the drainage district to pay the 
contractor, it remains primarily lable, although the 
contract expressly provides that the contractor shall 
rely upon the assessment and that the county shall 
not be otherwise liable whether the assessments are 
collected or not.8® Where contractors make a mis- 
take in estimating the amount of certain work, in 
consequence of which they receive less pay than 
they are entitled to, they should be credited for the 
deficiency on an accounting between them and the 
drainage district in a suit brought by the district.$? 

Who may be sued.*S A board of drainage com- 
missioners is not a body capable of being sued on a 
contract for services.68° The remedy is by man- 
damus.°° In contracting for the construction of 
drainage ditches, the town officers act as agents of 
the law, not as representatives of the town, and 
where the statute makes the petitioners for the 


ditch liable for the expense, the contract price for 
78. Conn v. Cass County, 151 Ind., the county board 
517, 51 NE 1062. 


79. Conn v. Cass County, 151:\Ind. | contractor, 
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constructing such ditch must be recovered from 
them; and the contractor cannot sue the town.%? 
Where, after the work is completed, the commis- 
sioners decide that no one is benefited thereby, no 
assessments can be made,®* but the petitioning own- 
ers, having set in motion the proceedings under 
which the work was done, are liable upon an im- 
plied promise to compensate the contractor there- 
for.°* Township trustees are not personally liable 
on ditch construction contracts.°® Where a statute 
authorizes the county court to let contracts for 
drainage work and to issue and sell bonds of the 
drainage district to pay for the work, a contract 
executed by the engineer of the district with the 
approval of the county court is the contract of the 
county, made by the engineer as its agent, not that 
of the drainage district, and the district is not 
liable for the contractor’s compensation.*® 

Liability of new drainage district for work done 
for old district. Where a drainage district took 
over an improvement constructed for its predeces- 
sor, whose organization was held invalid by the 
courts, the new district is liable to the contractor 
for the benefits received from his work,®? and the 
warrants of the original district being invalid, the 
contractor may sue the new district on a quantum 
meruit.°8 The fact that the orrginal district was 
not even a de facto corporation does not, it seems, 
affect the liability of the new district.®° 

Funds available for payment of orders. Where 
all the money raised by a first assessment to pay for 
construction work has been paid out, and orders to 
pay contractors ‘‘out of moneys in the treasury not 
otherwise appropriated’’ are given at the time a 
second levy is made, such orders will be construed 
as being intended to be paid out of funds to be 
raised by the second levy, and as not to be cashed 
until all other existing debts have been paid.t 
Where orders were not paid because of lack of 
funds, and a subsequent assessment for improve- 
ment of the drain produced a fund more than suf- 
complaint against drain commis- 


Ssioners is insufficient if it fails to 
state in the body thereof the repre- 


is not applicable 


517, 51 NE 1062. 

[a] County board not a party to 
contract.—A contract for drain con- 
struction made with an engineer ap- 
pointed by: a board of county com- 
missioners under a statute providing 
that the board shall direct a sur- 
veyor or engineer to attend to the 
letting of contracts, and authorizing 
the board to approve or disapprove 
such contracts and to issue bonds to 
pay for the work, is not a contract 
of the board, so as to render it lia- 
ble to a suit by the contractor for 
compensation. Conn v. Cass County, 
151 Ind. 517, 51 NE 1062. 


80. See supra § 182. 
81. Merz v. Wright County, 114 
Minn. 448, 131 NW 635; State v. 


Clarke, 112 Minn. 516, 128 NW 1008. 

[a] Exclusiveness of remedies.— 
(1) Under the rule that common-law 
remedies may always be resorted to 
for enforcement of rights, even 
where a remedy is provided by ex- 
press statute, unless the statutory 
remedy is made exclusive, 2 contrac- 
tor constructing a public drain for 
a county, upon refusal of the county 
board to approve the certificate of 
the engineer, may proceed under any 
appropriate remedy given by the com- 
mon law, and is not required to re- 
sort to certiorari to review the re- 
fusal of the board. Merz v. Wright 
County, 114 Minn. 448, 131 NW 635. 
(2) A statute providing for an appeal 
from the disallowance of a claim by 


completion of the contract issued by 
the engineer, and which the board 
may approve or disapprove, not being 
a claim within the meaning of the 


statute. Merz v. Wright County, su- 
pra. 

82. Bates County v. Wills, 239 
Hed. 785, 152°CCA 571. 

83, Bates County v. Wills, 239 


Hed. MUS 55 tol COA ls 

84. Combs v. Michaelis, 7 Kan. A. 
LOS SOO m eee de 

85. Renville State Bank y. Kins- 
berg, (S. D.) 166 NW 643. 

86. Bates County v. Wills, 239 
Hed..135; 1525 CGAW Siar 

_[a] A county is estopped to deny 
liability for the contract price of a 
drainage district ditch which has 
been constructed, on the ground that 
the bond issue was exhausted and 
the county had no authority to levy 
additional assessments. Bates Coun- 
Pe Wills, 239 Fed. 785, 152 CCA 

87. Seitz v. Meriwether, 119 Ark. 
271, 176 SW i60 (although for more 
than two years before the suit was 
filed the contractors had made no 
claim on account of such deficiency). 
Wage See also supra text and notes 
eee for damages see infra § 

4 


89. Spiegel v. Barrett, 189 Mich. 
111, 155 NW 456; Reed v. Heglie, 19 
N. D. 801, 803, 124 NW 1127 (hold- 
ing moreover that in any event a 


sentative character in which defend- 
ants are sued, and that such com- 
plaint is also insufficient where it 
does not show that any drain was 
constructed or that defendants re- 
fused to allow the amount claimed). 

{a] This rule applies to drainage 
boards of two or more counties when 
acting together for the construction 
of a drain through such counties. 
Reed v. Heglie, 19 N. D. 801, 124 
NW 1127. 

90. Reed v. Heglie, supra. 

91. State Bank v. Vlaar, 124 Minn. 
78, 144 NW 458. 

92. State Bank v. Vlaar, 124 Minn. 
78, 144 NW 458. 

93. See infra §§ 218, 219. 

94. Moore v. Barry, 30 S. C. 530, 
9 SE 589, 4 LRA 294. 

95. McCarty v. Bralton, 2 Oh. Dec. 
(Reprint) 110, 1 WestLMonthly 397. 

96. Bates County v. Wills, 190 
Wed; 522, 111 CCA-354; Wills v. Bates - 
County, 170 Fed. 812 (both cases con- 
struing the Missouri Drainage Act). 

97. Wilson v. King’s Lake Drain., 
etc., Dist., 257 Mo. 266, 165 SW 734 
[aff 176 Mo. A. 470, 158 SW 931]. 

98. Wilson v. King’s Lake Drain., 
etc., Dist., 257 Mo. 266, 165 SW 734 
[aff 176 Mo. A. 470, 158 SW 931]. 

99. Wilson v. King’s Lake Drain., 
etc., Dist., 257 Mo. 266, 165 SW 724 
[aff 176 Mo. A. 470, 158 SW 931]. 

1. Taylorville First Nat. Bank v. 
William EH. Dee Clay Mfg. Co., 176 
TH. A. 455. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. i 
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ficient for that purpose, the holder of the orders is 
not entitled in equity to the excess, where it does 
aot appear in what proportions the unexpended 
fund is derived from new territory included in the 
second assessment.’ 

Rights of purchasers of orders. Since orders is- 
sued to contractors in payment of their compensa- 
tion for constructing drains are not negotiable,® if 
the.assessment levy to pay for orders so issued is 
declared invalid, a purchaser of the orders cannot 
maintain a bill to require the contractors to repay 
the money received from him, his remedy, if any, 
being at law. Neither can such purchaser require 
contractors who have been paid in full, under 
prior levy, to contribute to his loss by repaying 
into the treasury such portions of their payment as 
will equalize the claims of all the creditors, and 
have the orders declared an existing indebtedness 
against the drainage district;> and, in any event, 
no relief can be had against the district without 
making it a party defendant.® To entitle the holder 
of a drainage order to a judgment thereon, it must 
appear that he has a legal claim against the real 
estate within the district benefited by the improve- 
ment, since it can only be satisfied by special assess- 
ment upon such property.* 

Payment in bonds. While the contractor cannot 
be required as a condition of the acceptance of his 
bid to purchase bonds issued for the preliminary 
expenses,® he may nevertheless agree to take drain- 
age bonds in payment for his work,® and the stat- 
ute sometimes provides that payment shall be in 
bonds.?° 

[§ 184] (2) Damages. A _ drainage district 
which is a body corporate,!1 with power to sue and 
be sued,!2 is liable in damages for breach of a 
construction contract made by its commissioners 
under the power conferred by statute.‘ But a con- 
tractor who is prevented from performing his con- 

2. Dean v. Clinton County, 146 


Mich. 645, 109 NW 1131 (holding that g 
specified, 
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of which the contractor is unable to 
complete the work within the time 
is liable to the contractor 
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tract by the board of county commissioners can- 
not sue the board for damages, although the con- 
tract was made with an engineer appointed by the 
board.14 Where a contract provides that delay in 
furnishing materials to the contractor shall not 
give him a cause of action for damages, and altera- 
tions in the form of materials are to be paid for at 
the contract price, the contractor cannot recover 
damages caused by delay in furnishing sewer pipe, 
and the consequent expense incurred by him in get- 
ting ready to lay brick as ordered by the engi- 
neer.2) ; 

[§ 185] i. Rights and Remedies of Subcontrac- 
tors, Materialmen, and Laborers.'®° A statute giving 
subcontractors, laborers, and materialmen a claim 
against a public corporation constructing an im- 
provement, for services performed or materials fur- 
nished, does not make the county liable to a person 
furnishing materials to or performing labor for a 
contractor constructing a drain for a drainage dis- 
trict under a contract made by the county on behalf 
of the district.” But equitable relief may be 
awarded a laborer in a proper ease, regardless of the 
statutes The failure of the county commission- 
ers ‘to require from the contractors a bond to secure 
laborers will not render the county lable to labor- 
ers on default of the contractor, where the statute 
does not require the commissioners to take such 
bond.?® 

Extra work. A provision in a subcontract for 
extra compensation for extra work must be limited 
to such as might lawfully be required under the 
statute.?° 

Lien for labor or materials. Under some statutes 
persons performing labor for, or furnishing ma- 
terials to, a drain construction contractor are given 
a lien upon the money due the contractor.?! 

[§ 186] M. Construction and Maintenance of 
Bridges, Culverts, and Fences—l. In General. It 
for the work done by the contractor, 


which included work performed by 
such laborers. Humboldt County v. 


those assessed for the improvement 
of the drain should not have their 
contributions diverted to the pay- 
ment of the cost of the original 
drain). 

8. Taylorville First Nat. Bank v. 
William KE. Dee Clay Mfg. Co., 176 
Till. “A. 455. 

Negotiability of instruments gener- 
ally see Bills and Notes §§ 50-79. 


4 Taylorville First’ Nat. Bank v. 
William E. Dee Clay Mfg. Co., 176 
TEVA. 455. 

5. Taylorville First Nat. Bank v. 
William E. Dee Clay Mfg. Co., 176 
Til, A. 455. 

6 Taylorville First Nat. Bank v. 
William E. Dee Clay Mfg. Co., 176 


Tll. A. 455. 
7. First Nat. Bank v. Union Dist. 
Wo; 1,/82 Til. Ay 626. 
8. See supra § 166 
9. Wood v. Hall, 
270. j 
{a] Construction of contract.—A 
contract for the construction of 
drains extending into two counties, 
providing that the contractor shall 
take in payment drainage bonds of 
the two counties, will be construed 
as requiring him to take, not joint 
bonds of the counties, but the bonds 
which each severally might lawfully 
Wood vy. Hall, (Iowa) 110 NW 


Van de Water v. Pridham, 33 
AUT 25 26 diG4 “PALS 6: 

See supra § 13. 

12. See supra § 44. 

13. Rood v. Claypool Drain., etc., 
Dist., 120 Fed. 207, 56 CCA 527. 

[al Rule applied. —A drainage dis- 
trict which fails to provide the nec- 
essary right of way, in consequence 


(Iowa) 110 NW 


Li. 


for the consequent damages. Rood 
v. Claypool Drain., ete., Dist., 120 
Wed, 207,56 CCA 527. 

14. Smith v. Griffin, 9 Oh. Cir. Ct. 
223, -225, 6 Oh. Cir— Dee; 2382. And 
see Spiegel v. Barrett, 189 Mich. 111, 
155 NW 456 (holding that an action 
will not lie against drain commis- 
sioners in their official capacity to 
recover either for work done by a 
contractor or for loss of profits due 
to the contractor being prevented 
from completing the work). 

15. Allen v. Melrose, 184 Mass. 1, 
67 NE 1060. 

ié. Bond to secure materialmen 
and laborers see supra 171. 

17. Iowa Pipe, ete., Co. v. Parks, 
169 Iowa 438, 151 NW 438. And see 
Humboldt County v. Ward, 163 Iowa 
510, 145 NW 49 (where the applica- 
bility of the statute was not ques- 
tioned, and the court held that fail- 
ure to file a claim within the time 
limited, while it would defeat the 
right to participate in the fund due 
the contractor as against others who 
have secured rights thereto, would 
not defeat such claim as against the 
contractor). 

18. Iowa Pipe, etc., Co. v. Parks, 
169 Iowa 438, 151 NW 4388; Humboldt 
County v. Ward, 163 Iowa 510, 145 
NW 49. 

[a] Thus (1) laborers who have 
not been paid have an equitable right 
to the portion of the contract price 
remaining in the hands of the coun- 
ty as against the contractor’s surety, 
who was held liable for the difference 
between the contract price and the 
cost of completing the contract by 
the county, but who received credit 


Ward, 163 Iowa 510, 145 NW 49. (2) 
But a materialman seeking to recover 
from the county for the value of ma- 
terials furnished to the contractors, 
who had assigned the contract be- 
fore performance thereof, was held 
not entitled to equitable relief, where 
his petition did not show that the 
contractor had not been paid in full 
at the time he made the assign- 
ment. Iowa Pipe, etc., Co. v. Parks, 
169 Iowa 438, 151 NW 438. 

19. Wallace v. SeeeIt County, 8 
Wash, 457, 36 P 25 

[a] What are Bnetee improve- 
ments.”—Gen. St. § 2415, requiring 
county commissioners to take a bond 
for the security of laborers when 
they contract for work, which if per- 
formed by an individual would give 
rise to a lien, or make improvements 
for the county, does not apply to the 
construction of a local ditch, under 
Gen. St., tit 21 .¢ 1, such work not 
being a county improvement. Wal- 
lace v. Skagit County, 8 Wash. 457, 
BQ 12 py. 

20. Seastrand vy. Foley, 135 Minn. 
5, 159 NW 1072. 

[a] When a county pays a con- 
tractor for extra work done by a 
subcontractor, the subcontractor is 
entitled to recover the amount so 
paid from the contractor, there not 
being an amount sufficient to pay 
the subecntractor the stipulated price 
for the extra work. Seastrand v. 
Foley, 135 Minn. Gy 58 NW 
1072. 

21. John W. Tuthill Lumber Co. 
v. McMackin, 31 S. D. 507, 141 NW 
382, 30 S. D. 336, 1388 NW 959 (stat- 
ute construed and applied). 
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is sometimes provided by statute that there shall 
be constructed and maintained by the drainage com- 
missioners a bridge over each open drain where it 
crosses an inclosed field,?? the cost of construction 
to be charged as part of the expense of constructing 
And where a drainage district en- 
larges a natural channel, rendering impassable, with- 
out a bridge, what was before passable, it is the 
duty of the district under some statutes to construct 
a bridge over such channel.?4 But where the statute 
does not require a drainage district to construct 
bridges at its own expense, the district is under no 


the drain.?® 


legal duty to construct them.”® 


Mandamus will lie to enforce the obligation rest- 
ing upon public authorities 7° or railroad corpora- 
tions 27 to construct and maintain bridges over pub- 


lic drains. 


Fences. A drainage district is not required to 


fence its right of way.?® 


[§ 187] 2. Drains across 


22. See statutory provisions; and 
Union Drain. Dist. v. O’Reilly, 132 
Tll. 631, 24 NE 426 [aff 62 Ill. A. 7]; 
Stroud v. Union Drain Dist. No. 1, 
157 Ill. A. 427 (duty to rebuild bridge 
destroyed by flood); Meents v. Rey- 
nolds, 62 Ill. A. 17. 

{a] In Oklahoma the _ statutes 
have been construed to require 
bridges other than those owned by 
private corporations, when made 
necessary by the construction of 
drains, and when necessary for the 
convenience and welfare of the gen- 
eral public, to be constructed by and 
at the expense of the county, while 
farm bridges or bridges of special 
benefit of landowners in a drainage 
district are to be built at the ex- 
pense of the district. Wilkins v. 
Hillman, 45 Okl. 451, 457, 145 P 1111, 
LRA1915D 249. 

23. Union Drain. Dist. v. O’Reilly, 
132 Ill. 631, 24 NE 426 [aff 62 Ill. 
A. 7]; Stroud v. Union Drain. Dist. 
INGOs le ow ELSA. 427. 

24. See statutory provisions; 
Peo. v. Lake Fork Drain. 
Comrs., oo will: 
134 Ill. A. 239]; Union Drain. Dist. 
v. O’Reilly, 132 Ill. 631, 24 NE. 426. 
See Lussem v. Chicago Sanitary Dist., 
192 Ill. 404, 61 NE 544 (holding that 
under Hurd Rev. St. [1899] p 237, 
the city of Chicago had power to 
build new bridges to replace bridges 
rendered useless by the widening of 
the river by the Chicago sanitary dis- 
thict)., 

{a] The sanitary district of Chi- 
cago has the power to erect a bridge 
and provide for continuously main- 
taining it, by way of compensation 
to a railroad company for crossing 
its track. Chicago Sanitary Dist. v. 
hee, 79 Ill. A. 159. 

25. McCaleb v. Coon Run Drain., 
ete., Dist., 190 Ill. 549, 60 NE 898 
(benefits from bridges not to be con- 
sidered in estimating damages). 

26. Wabash County, ete, Road 
Dist. No. 3 v. Wabash County, etc., 
Drain. Dist. No. 10, 186 Ill A. 611; 
Dunean’ v. Fitch, 186 Ill. A. 514; 
Stroud v. Union Drain, Dist. No. 1, 
157 Ill. A. 127; Meents v. Reynolds, 
62 Ill. A. 17; Richardson County v. 
Richardson County Drain Dist. No. 1, 
92 Nebr. 776, 139 NW 648, 43 LRANS 
695, AnnCas1914A 546. 

[a] A petition for a writ of man- 
damus to compel the restoration of 
bridges by a drainage district, which 
was made necessary by the construc- 
tion of a drain, need not state the 
material of which the bridges should 
be constructed nor allege that the 
district has the means with which to 


Dist. 


complete such _ bridges. Wabash 
County. ete., Road Dist. No. 3 v. Wa- 
bash County, ete, Drain. Dist. No. 


Highways. 
some statutes drainage commissioners who dig a 


435, 88 NE 172 [aff 


DRAINS 


sary.°° 


Under 


10, 186 Ill. A. 611. 

{b] Limitation of action.—(1) 
Where limitations have run against 
the right to compel drainage com- 
missioners to build a bridge over a 
ditch, the doubling of the width of 
such ditch and the deepening thereof 
create new conditions, and a new 
obligation to construct a_ bridge 
across the ditch arises. Stroud v. 
Union Drain. Dist. No. 1, 157 Ill. A. 
427. (2) The district is not in de- 
fault until demand is made by a land- 
owner for the construction of a 
bridge over a ditch, but the demand 
must be made within a reasonable 
time after the ditch is completed, 
and action to compel construction of 
a bridge must be brought within five 
years after the lapse of such time. 
Meents v. Reynolds, 62 Ill. A, 17. 

27... Chicago; sete, aR. Co, Va 60, 
212 Ill. 103, 72 NE 292 [aff 200 U. Ss. 
561, 26 sct 341, 50 L. ed. 596, 4 Ann 
Cas a Orgs 

28. Dempsey v. Burns, 281 Ill. 644, 
TLSRIN EL Ss: 

Fences generally see Fences [19 


Cye 466]. R 
29. See statutory provisions; and 
Bement Highway Comrs. v. Lake 
Fork Spec. Drain. Dist., 246 Ill. 388, 
92 NE 902; Peo. v. Gunzenhauser, 
237 Ill. 262, 86 NE 669; Morgan v. 
Schusselle, 228 Ill. 106, 81 NE 814; 


Union Drain, Dist. No. 3 v. Township 
40 Highway Comrs.. 220 Ill. 176, 77 
NE 71; Duncan'‘v. Fitch, 186 Ill. A, 


514 (petition and plea in manda- 
mus); Union Drain, Dist. v. High- 
way Comrsy,. Sit Li eAss 93. [reve on 
other grounds 199 Ill. 80, 64 NE 


1079] (apportionment of expense be- 
tween adjoining towns); Richardson 
County v. Richardson County Drain. 
Dist... No. 1% 192) Nebrs 9776; 139.) NW, 
648, 438 LRANS 695, AnnCas1914A 
546; State v. Papillion Drain. Dist., 
89 Nebr. 808, 132 NW 398 (drain 
across streets of city or village). 

[a] Duty to maintain.—Where a 
new channel has been made by a 
drainage district for a stream which 
has been bridged by the public au- 
thorities, and the new channel and 
bridge relieve the county from main- 
taining the old bridge, the new bridge 
should be maintained by the public, 
and not by the drainage district. 
Richardson County v. Richardson 
County Drain. Dist. No. 1, 92 Nebr. 
776, 139 NW 648, 48 LRANS 695, 
AnnCasi914A 546. 


[b] Unauthorized act of contrac- 
tor.—Drainage commissioners’ can- 
not be compelled to construct a 


bridge where a contractor having a 
contract with drainage commission- 
ers for the construction of a levee 
dug a ditch across the highway in 
direct violation of the terms of his 
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drain across a public highway are authorized to 
construct and maintain necessary bridges and cul- 
verts at the expense of the drainage district.2® Even 
in the absence of a statute it has been held that 
the cost of constructing a bridge over a drain ex- 
tending across a highway must be borne by the 
drainage district constructing such drain;%° but 
there is also authority to the contrary.*+ 
drainage commissioners, in repairing and enlarging 
a drain across a highway, remove a bridge over the 
drain, as originally constructed, they must restore 
such bridge and the highway to the condition in 
which they were prior to the removal of the 
bridge,®* and no express statutory authority is neces- 
Where the constitution prohibits the legis- 
lature from compelling a town to incur a debt with- 
out its consent, 
missioners to construct bridges made necessary by 
drainage ditches across the highway or to replace 
bridges removed in constructing or repairing a 
drain, the expense to be paid out of the road and 


Where 


a statute requiring highway com- 


contract. Scott County Road Dist. 
v. Scott County Levee, etc., Dist., 201 
Ill, A. 212. 

{c] In Missouri (1) there are two 
drainage schemes provided by stat- 
ute, one known as “Drains and Lev- 
ees—Drainage Districts by Circuit 
Courts” (Rev. St. [1909] §§ 5496— 
5541) and the other as “Drains and 
Levees by County Courts” (Rev. St. 
[1909] §§ 5547-5577). Under the 
circuit court class there is no statu- 
tory authority for the drainage dis- 
trict to build bridges where the drain 
or canal crosses a highway, and hence 
such district cannot be compelled to 
do so, and such bridges should be 
built by the county. State v. Little 
River Drain. Dist., 271 Mo. 429, 196 
SW 1115; State v. Little River Drain. 
Dist., 269 Mo. 444, 190 SW 897; State 
v. Chariton Drain. Dist., 252 Mo. 345, 
158 SW 6338. (2) Under the second 
scheme, drainage districts are author- 
ized to build bridges where the drain 
crosses a public highway, and may 
be compelled to construct and main- 
tain such bridges. Camden Special 
Road Dist. v. Willow Drain. Dist., 
(A.) 199 SW 716. 

30. Peo. v. Fenton, etc., R. Co., 252 
Ill. 372, 374, 96 NE 864; Richardson 
County v. Richardson County Drain. 
Dist. No. 1, 92 Nebr. 776, 779, 139 
NW 648, 43 LRANS 695. AnnCas1914 
A 546; State v. Papillion Drain. Dist., 
89 Nebr. ‘808, 132 NW 398; Cone- 
wangzo v. Shaw, 31 App. Div. 354, 52 
NYS 327 [aff 48 NYS 1]. 

31. Rigney v. Fischer, 113 Ind. 
313, 15 NE 594 (holding that, where 
the statute does not expressly re- 
quire a drainage commissioner to 
construct a bridge over a public high- _ 
way, mandamus will not lie to com- 
pel him to do so); Jefferson County 
v. Jefferson County Delaware River 
Drain. Dist., 97 Kan. 302, 155 P 54 
(holding that a drainage district is 
under no duty to construct bridges 
over drains crossing highways, either 
at common law or under the stat- 
ute; and hence the county commis- 
sioners cannot sue the district to re- 
cover the expenses of constructing 
such bridges). 

32. Brougher v. Lost Creek Drain. 
Dist., 277 Ill. 156, 115 NE 190; Peo. 
Vv. ‘Block, 276 Tl, 286, 14. NH). 527: 
Bement Highway Comrs. vy. Lake 
Fork Spec. Drain. Dist. Comrs., 246 
Tll. 388, 92 NE 902 [dist Chicago, etc., 
Ri /Coscy, Peo., 212-11), 1030002) Nae 
219 (where the bridge spanned a 
natural waterway)]; Knight v. Part- 
ridge Drain. Dist. No. 1, 197 Ill. A. 
96; Wabash County, ete., Road Dist. 
No. 3 _v. Wabash County, ete., Drain. 
Dist. No. 10, 186 Ill. A. 611. 

33. Peo. v. Block 276 Ill. 286, 114 
NE 527. 


’ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


wT 


were 
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bridge tax, is void.6 Where a statute expressly au- 
thorizes county commissioners to lexy taxes upon 
the property benefited, to pay the cost of construct- 
ing ditches and of keeping them and bridges over 
them in repair, they have no authority to build a 
new bridge and lexy a tax upon the property to 
pay the cost thereof.*° An unauthorized expendi- 
ture by a drainage district building bridges over 
ditches across highways does not render the county 
liable for the expenditure.®* 

Appropriation by ordinance. A sanitary district 
may agree with a city to pay one half the cost of a 
bridge,®* and if an appropriation by the district by 
ordinance should be required, the city could compel 
the necessary action.*® 

[§ 188] 3. Drains Where 


across Railroads. 


‘drains cross railroad tracks at a place where no 


natural watercourse exists, some statutes require 
drainage commissioners to construct necessary 
bridges and culverts at the expense of the drainage 
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district.°° Other statutes require railroad compa- 
nies to build at their own expense necessary bridges 
or culverts where a drain crosses their tracks.*° 
But a statute requiring railroad companies to build 
and maintain such culverts has been held invalid, 
so far as it requires them to do so at their own 
expense.*! 

Natural watercourses utilized for drainage. A 
statute requiring a railroad company to make such 
necessary changes in its bridge across a natural 
watercourse, which has been enlarged and adopted 
as a drain, as will accommodate the water which 
drains through it, is valid.4? So too, the legislature 
may require a railroad to replace a bridge removed 
by drainage commissioners in constructing a drain 
along a natural watercourse.** 

[§ 189] N. Improvement, Extension, or Altera- 
tion *#—1. In General. The drainage statutes gen- 
erally provide expressly for the improvement, ex- 
tension, or enlargement of existing drains,*> and 


34. Brougher v. Lost Creek Drain. 
Dist:, 277 Ill. 156, 115-NE 190; Peo. 
v. Block, 276 Ill. 286, 114 NE 527 
{overr Heffner v. Cass, ete., Counties, 
193 Ill. 439, 62 NE 201, 58 LRA 353]; 
Morgan v. Schulsselle, 228 Ill. 106, 
81 NE 814; Knight v. Partridge 
Drain. Dist. No. 1, 197 Ill. A. 96. Com- 
pare State v. Chariton Drain. Dist. 
No. 1, 252 Mo. 345, 158 SW 633 (hold- 
ing that a statute making it the duty 
of the county and not a drainage 
district to construct highway bridges 
across a drainage ditch does not vio- 
late a constitutional. provision pro- 
hibiting the legislature from impos- 
ing any tax on counties, towns, or 
other municipal corporations for mu- 
nicipal purposes). 

35. Shoner v. Frisbie, 94 Kan. 220, 
146 P 419. : 

36. Western Clay Drain. Dist. v. 
Clay County, 117 Ark. 334, 174 SW 
536. 

37. Chicago v. Lord, 277 Ill. 397, 
115 NE 543. 

88. Chicago v. Lord, 277 Ill. 397, 
115 NE 543. 

39. See statutory provisions; and 
Peo. v. Gunzenhauser, 237 Ill. 262, 86 
NE 669. 

40. See statutory provisions; and 
Hahn v. Gould Southwestern R. Co., 
118 Ark. 537, 168 SW 1064. 

{a] In Indiana (1) it is held that, 
both under the statute and in the 
absence of any express statutory re- 
quirement, it is the duty of railroad 
companies to construct at their own 
expense such culverts as are re- 
quired so as not to interfere with 
the free use of public drains, whether 
constructed prior to or after the con- 
struction of the railroad, and in such 
manner as not unnecessarily to im- 
pair their usefulness. Wabash R. 
Co. v. Jackson, 176 Ind. 487, 95 NE 
314, 96 NE 466; Chicago, etc., R. Co. 
v. Luddington, 175 Ind. 35, 91 NE 
939, 93 NE 273. (2) A construction 
superintendent may apply to the 
court for a supplemental order to 
enforce construction. Wabash R. Co. 
v. Todd, 113 NE 997. (3) In anvac- 
tion to compel construction it is no 
defense that a drain has not been 
constructed as far as a proposed 
bridge when the action is brought, 
but such- evidence is admissible to 
affect terms of order requiring the 
eonstruction. Wabash R. Co. v. Todd, 
114. NE 975, 113 NE 997. “ 4 

41. Pere Marauette R. Co. v. Weil- 
nau, 157 Mich. 699, 122 NW 303; Chi- 


eago, ete, R. Co. v. Chappell, 124 
Mich. 72, 82 NW 800. 
AD GiiGAgonCuGn mite CON We cO., 


21211103, 72) NE 292) [aff 200 U._S. 
561, 26 SCt 341, 50 L. ed: 596, 4 Ann 
Cas 1175]. 

{a] It is the common-law duty of 
a railroad company to make such 
changes in its bridge across a natu- 
ral watercourse as will accommodate 


the waters which drain through it, al-' 


though the flow is increased by ar- 

tificial improvements. Chicago, etc., 

Ry ICOM Va eOnm aa ntet blame O Shey Carli en 

292 [aff 200 U. S. 561, 26 SCt. 344; 

50 L. ed. 596, 4 AnnCas 1175]. 

[b] Increased flow of water.— 
Where the statute requires a rail- 
road company to construct a drain 
or change a natural watercourse es- 
tablished by a drainage district 
across the railroad right of way, and 
the railroad has constructed a culvert 
sufficient to take care of the water 
naturally flowing in the original 
stream, it cannot be compelled to 
change its culvert or maintain, at its 
own expense, another opening and 
bridge to take care of water collect- 
ed from the whole drainage district 
and discharging into the natural wa- 
tercourse. Mason City, etc., R. Co. 
Red aS ee (lowa) 116 NW 

oO. 

[ec] Obstruction of flow.—Where 
a ditch, as shown on the engineer’s 
plat, was of the same general size 
across a railroad right of way as be- 
fore it reached it, and the improve- 
ment as a whole contemplated a 
bridge which would not obstruct the 
flow of water, the railroad company 
could not construct a bridge over 
the ditch which would necessitate the 
placing of piling or other obstruc- 
tions therein, since Acts 30th Gen. 
Assembly p 65 ec 68 § 15, provides 
that any person obstructing or filling 
up a drainage district ditch shall be 
guilty of a nuisance, Mason City, 
ete., R. Co. v. Wright County, (lowa) 
116 NW 805. 

43. Heffner v. Cass, etc., Counties, 
193 Ill. 489, 62 NE 201, 58 LRA 3538. 

44. Cross references: 

Alteration of drainage districts see 
supra §§ 22-29, 

Assessments for improvements see 
infra §§ 207-298. 

Mandamus to enforce duties of drain- 
eee see Mandamus [26 Cyc. 
45. See statutory provisions; and: 
Tll.—Stoddard vy. Keefe, 278 Ill. 

512, 116 NE 193; Adolph v. Logan 

County Drain. Comrs., 276 Ill, 483, 114 

NE 1026 (change from tile to open 

drain); Peo. v. Garner, 275 Ill. 228, 

114 NE 27 (enlarging outlet in an- 

other district); Bainum v. Randolph 

Draing Dist. Now te 2b7. Tl. 486, 100 

NE 987; Langan v. Milk’s Grove Spe- 

cial Drain. Dist. No. 1, 239 Il}. 4380, 

88 NE 182; Union Drain. Dist. No. i 

v. Milligan, 227 Ill. 303, 81 NE 382; 

Iroquois, etc., Drain. Dist. No. 1 v. 

Harroun, 222 Til, 489, 78 NE 780; 

Langan v. Milk’s Grove Spec. Drain. 

Dist; Novi, 144 Til A. °394- [aff 239 

Tll. 430, 88 NE 182]; Reynolds v. Milk 

Grove Spec. Drain. Dist., 134 Ill. 268, 

25 NE 516; Harmon Drain Dist. No. 

2 v. Parker, 200 Ill. A. 577; Langan 

v. Milk’s Grove Special Drain. Dist. 


No. 1, 144 Ill. A. 394 [aff 239 Ill. 430, 
88 NE 182]; Lathan v. Holland, 133 
Ill. A. 144; Lima Lake Drain. Dist. v. 
Bunt Drainw Dist, LOdnAs W712) 
Ind.—Jolly v. Turner, 181 Ind. 626, 
105 NE 145; Higley v. Potter, 181 
Ind. 623, 105 NH 145; O’Toole v. Tu- 
dor, 175 Ind, 227, 93 NE 276; Hines- 
ley v. Crum, 175 Ind. 10,'93 NE 274; 
Kemp v. Adams, 164 Ind. 258, 73 NE 
590 (authority to tile existing drains, 
and to construct new drain); Cochran 


Vv. White?) 151 odnd) 435) 5 SNP 723 
(change of grade); Poundstone v. 
Baldwin, 145 Ind. 139, 44 NE 191; 


Powell v. Clelland, 82 Ind. 24. 

Iowa.—Smith v. Monona-Harrison 
Drain. Dist., 178 Iowa 8238, 160 NW 
229; Lade v. Hancock County, 166 
NW 586; Kelley v. Greene County 
Drain. Dist. No. 60, 158 Iowa 735, 
138 NW 841; Prichard v. Woodbury 
County, 150 Iowa 565, 129 NW 970; 
Yeomans v. Riddle, 84 Iowa 147, 50 
NW 886 (deepening ditch and es- 
tablishing new outlet in another 
county). 

Mass.—Smith v. Smith, 148 Mass. 
1, 18 NE 595. 

Mich.—Kennedy v. Van Buren 
County Drain. Dist., 189 Mich. 676, 
155 NW 733; Norton v. Williams, 189 
Mich. 69; #155 NW 585; Corning: v. 
Potter, 171 Mich. 690, 137 NW 687; 
Smith v. Barrett, 159 Mich. 325, 123 
NW 1091; Auditor Gen. v. Crane, 
152 Mich. 94, 115 NW 1041; Patter- 
son v. Mead, 148 Mich. 659, 112 NW 
742; Merritt Tp. v. Harp, 141 Mich. 
233, 104 NW 587, 108 NW 746; Brady 
v. Hayward, 114 Mich. 326, 72 NW 
233; Tinsman v. Monroe County Prob. 
Judge, 82 Mich. 562, 46 NW 780; Tom- 
lin v. Newcomb, 70 Mich. 358, 38 NW 
a Harbaugh v. Martin, 30 Mich. 

Minn.—In re Kandiyohi County Ju- 
dicial Ditch No. 8, 1638 NW 135; State 


Vee a 109 Minn. 88, 122 NW 
0. 
Mo.—State v. Bugg, 224 Mo. 537, 


557, 123 SW 827; Blackwater Drain. 
Dist. v. Borgstadt, 162 Mo. A. 151, 144 
SW 888. 

Nebr.—Omaha, etc., R. Co. v. Sarpy 
County, 82 Nebr. 140, 117 NW 116; 
Gutschow v. Washington County, 81 
Nebr. 275, 116 NW 46; Morris v. 
Washington County, 72 Nebr. 174, 100 
NW 144 (clearing out or enlarging 
existing drain). 

N. J.—Secattergood v. Lord, 26 N. 
Je a 140: : 

N. Y.—Houston v. Wheeler, 52 
INL Yo 6 4b. 

N. C.—Staton v. Staton, 148 N. C. 
490, 62 SE 596. And see In re Lyon 
Swamp Drain. Dist., 175 N. C. 270, 
95 SE 485 (holding that residents 
within a drainage district are en- 
titled to have the ditches extended at 
their own expense so as to drain 
additional land, where such altera- 
tion does not change the original 
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such statutes have been held mandatory.*® 
ity given to drainage district trustees to enlarge or 
otherwise improve drains is limited to the improve- 
ment of existing drains and does not authorize the 
construction of new or independent ditches, nor the 
straightening of the natural watercourses not a part 
And where power is 
given merely to repair or clean out a drain, the 
drainage officers are not authorized to construct a 
new drain or to deepen, widen, or extend one already 
But the mere fact that in doimg 
the work the ditch was in fact widened or deepened 


of the original improvement.*? 


constructed.*® 


is immaterial.*® 


Contracts for the improvement of drains, like 
their construction,°° 
on public notice to the lowest responsible bid- 


contracts for 


der.®1 
Liability for expenses.°? 


plan). 

Oh.—Mason v. Fulton County, 30 
Oh. Cir. Ct. 49; Crawford County v. 
Huron County, 29 Oh. Cir. Ct. 551; 
Sollars v. Sever, 28 Oh. Cir. Ct. 605; 
Redfern v. Hancock County, 18 Oh. 
Cismet 12338) 10) On wtCir. cDecw 45: 

S. D.—In re Sorenson Drain. Ditch, 
27 S. D. 342, 131 NW 300. 

Wis.—Chandos’ App., 138 Wis. 621, 
120 NW_ 523. 

Can,.—Elizabethtown Tp. v. Augus- 
talTp:, 82 Can, S. iC: 295; Canadian 
Pac k.0Co..v. Chatham Tp.j.i26 Can. 
S. G. 608 [allowing app 22 Ont. A. 
830]; EXMice’ Tp. Corp. v. Hiles, 23 
Can. S: Cst429.-~ 

Ont.—Re Orford Tp., 27 Ont. L. 107, 
8 OntWN 1517, 22 OntWR 853, 7 
DomLR 217; In re Rochester Tp., 26 
Ont. A. 474; In re Caradoc Tp., 24 
Ont. A. 576; Begg v. Southwold Tp. 
Corp. 6 Ont. 184; Fairbairn v. Sand- 
wich South Tp., 8 OntWR 925. 

And see cases infra this section, 
and § 190. 

fa] Erection of pumping plant.— 
Laws (1911) p 297 § 1, does not au- 
thorize a drainage district, subse- 
quent to its organization, to erect 
and maintain a pumping plant, but 
only where that constituted a part 
of the general scheme of improve- 
ment when the district was organ- 
ized, or where, prior to that act, the 
district had such a pumping station. 
Hartwell Drain. etc., Dist. v. Mickel- 
berry, 257 Ill. 509, 101 NE 43. 

[b] Ditches which may be im- 
proved.—Under Rey. St. § 4500, pro- 
viding that a ditch which has been 
established as a public ditch, and 
has been used for a period of seven 
years or over shall be a public wa- 
tercourse, does not make a county 
ditch so established and used a pub- 
lic watercourse in such sense as to 
take away the right to improve it 
as -an_ established county ditch. 
Crawford County v. Huron County, 29 
Oh nOirs Gl. O01, 

{c] Joint county ditch—Where 
the purpose is to provide a more 
adequate outlet for streams empty- 
ing therein, a joint county ditch may 
be widened and deepened by the com- 
missioners of one of the abutting 
counties, and the cost of such im- 
provement may properly be assessed 
upon those most benefited thereby. 
Love v. Simon, 30 Oh. Cir. Ct. 639. 

{d] What constitutes “extending” 
drain.—The Michigan statute pro- 
viding for extending drains does not 
authorize the extending of a single 
drain into a system of drains by 
laterals and branches, thereby prac- 
tically establishing a new drainage 
system. Corning v. Potter, 171 Mich. 
690, 187 NW 637. 

[e] The Chicago sanitary district 
(1) may construct an intercepting 
sewerage system as an “adjunct” 


Some statutes provide 
that where one county enlarges a joint county ditch, 
so as to afford better drainage to an upper county, 
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Author- 


terested of the 


must be let 
[§ 190] 


which will cause the channel to ac- 
complish its purpose. Mortell v. 
Clark, 272 Ill. 201, 111 NE 993; Judge 
v. Bergman, 176 Ill. A. 42 [aff 258 
DI 2465) OUT NE O74 “@)eLt athe 
construction of an intercepting sew- 
er by the Chicago sanitary district in- 
terferes with the Illinois and Michi- 
gan canal constructed under federal 
act, federal officers, and not persons 
objecting to the sewer, should make 
objection. Mortell v. Clark, supra. 

46. Stoddard v. Keefe, 278 Ill. 512, 
116 NE 193 [rev 200 Ill. A. 514]; Peo. 
Ve Garner. 27501. o 2285 00 14a Ni 27: 
Langan v. Milk’s Grove Spec. Drain. 
Dist,, Ne. 4, 144 Ill. A.1394 aff 239 
Ill. 480, 88 NE 182]. 

47. Smith v. Monona-Harrison 
Drain. Dist. No. 1, 178 Iowa 823, 160 
NW 22). 

{a] The creation of new and inde- 
pendent drains, ditches, etc., to sup- 
ply deficiencies in prior drainage 
improvements can be affected only by 
organizing a new drainage district. 
Smith v. Monona-Harrison Drain. 
ioe No. 1, 178 Iowa 823, 160 NW 

48. Ind.—Romack vy. Hobbs, 32 NE 
307; Scott v. Stringley, 132 Ind. 378, 
31 NE 953;. Taylor. v. Brown, 127 
Ind. 2938, 26 NE 822; Weaver v. 
Templin, 113 Ind. 298, 14 NE 600; 
HICSS iVee SrLer wm lid ShTidad Gidyhel lean Ed 
958. 

Kan.—Shoner v. Frisbie, 94 Kan. 
220, 146 P 419 (holding that au- 
thority to keep in repair a ditch and 
bridges over it does not authorize 
the building of a new bridge). 

Mich.—Merritt Tp.~-v. Harp, 141 
Mich. 233, 104 NW 587, 108 NW 746; 
Harbaugh v. Martin, 30, Mich. 234. 

Oh.—Deuyer v. Shonert, 1 Oh. Cir. 
Ct. 73, P OhiCin, Déec44. 

Ont.—Begg v. Southwold Tp. Corp., 
6 Ont. 184. 

But see Melrose v. Hiland, 163 
Mass. 303, 39 NE 1031 (holding that 
the power to repair a drain includes 
the power to widen it if reasonable 
and necessary for the purpose of 
proper drainage). 


[a] “Necessary repairs” is used 
in L. (1891) ec 204 § 15, relating to 
the construction of drains and 


bridges and their repair, in the sense 
in which the term is ordinarily un- 
derstood; to “repair’ has usually 
been construed to mean the making 
over of something which is in ex- 
istence. Shoner v. Frisbie, 94 Kan. 
220, 224, 146 P 419 [cit Cyc]. 

Authority to levy assessments for 
repairs see infra § 208. 

49. Angell v. Cortright, 111 Mich. 
223, 69 NW 486 (holding that land- 
owners cannot defeat a tax for clean- 
ing a drain where the contract was 
simply for the cleaning, on the 
ground that in performing the work 
the contractors increased the width 
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the latter shall contribute to ‘the cost of the im- 
provement,®°* while others require a county con- 
structing an outlet from its ditch into another coun- 
ty to compensate the latter therefor.°* A town may 
lawfully take from the owner of land therein, 
through which a common drain is laid, an agree- 
ment to reimburse the town for the cost of en- 
larging the drain on his premises.°° 
has been constructed pursuant, to an agreement be- 
tween two or more: landowners under a statute pro- 
viding for the apportionment among the parties in- 


Where a ditch 


cost of digging it, the dominant 


owner cannot recover from the servient owner the 
expense of enlarging the ditch, where the proceed- 
ings for enlargement were void.°° 

2. Proceedings. 
cedure to obtain the enlargement or improvement 
of drains is regulated by statute, being in most 
eases the same or similar to that required for the 
original establishment of the drains.°? 


The method of pro- 


Thus many 


of the drain); Begg v. Southwold Tp. 
Corp., 6 Ont. 184 (holding that a 
resolution and by-law providing for 
cleaning out and repairing a drain 
would not be quashed, although in 
doing the work the drain was acci- 
dentally deepened). 

50. See supra §§ 164-168. 

51. Peo. v. Scanlan, 265 Ill. 609, . 
107 NE 149. 

52. Assessments for benefits see 
infra §§ 207-300. 

53. Crawford County v. Huron 
County, 29On.. CirsuGia bow. 

54. Cuff v. State, 52 Oh. St. 361, 
43 NE 1039; Wood County vy. Ot- 
tawa (County, WalOh. Cir V@t eses- 
7 Oh. Cir. Dec. 593; Fulton County 
Vv. Lucas, County, 12; Oh: (Cirh Cts 5635 
5 Oh. Cir. Dec. 500: 

[a] Report fixing compensation. 
—(1) A probate court appointing a 
committee to fix the amount which 
an upper county must pay a lower 
county for the proposed outlet of a 
ditch may modify the report of such 
committee by increasing or decreas- 
ing the amount, as justice may re- 
quire. Wood County v. Ottawa Coun- 
ty, 1 Oh. Cir: Ct. 3635 7, ObuCinebec: 
593; Fulton County v. Lucas Coun- 
ty, l2/Oh. Cir: Ct. 663, 5 Obi Gir wmecs 
500. (2) Or the court may set aside 
the report and send,out a new com- 
mittee to report. Wood County v. 
Ottawa County, supra. 

55. Melrose v. Hiland, 163 Mass. 
39 NE 1081. 

Porter v. Armstrong, 129 N. C. 
101, 39 SH 799. 

57. See statutory provisions; and: 

lll—Little Eeaver Spec. Drain. 
Dist. v. Livingston, 270 Ill. 582, 110 
NE 806; Frank v. Rogers, 220 Ill. 
206, 77 NE 221. 

Mich.—Kennedy v. Van Buren 
County Drain. Dist., 189 Mich. 676, 
155 NW 733 (determination of neces- 
sity by deputy township clerk); Nor- 
ton v. Williams, 189 Mich. 69, 155 NW 
585 (joint determination of necessity 
where drain extends through two 
counties); Corning v. Potter, 171 
Mich. 690, 137 NW 637; Auditor Gen. 
v. Crane, 152 Mich. 94, 115 NW 1041 
(no collateral attack where remedy 
available by mandamus and certio- 
rari); Patterson v. Mead, 148 Mich. 
659, 112 NW 742 (objections raised 
by motion for new trial); Kiley v. 
Bond, 114 Mich. 447, 72 NW 258 (fail- 
ure to make highway officers parties 
not available on bill for injunction); 
Tomlin v. Newcomb, 70 Mich. 358, 
38 NW 315; Harbaugh v. Martin, 30 
Mich. 234. 

N. C.—Staton y. Staton, 148 N. C. 
490, 62 SE 596; Porter v. Armstrong, 
129 Nz Cy 101, 989. SHe7$9 toll Por= 
ter v. Durham, 98 N. C. 320, 3 SE 83] 
(where the dominant owner brought 
proceedings to enlarge a drain, and 
the proceedings were dismissed be- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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statutes require the filing of a petition,®* and the 
giving of notice,®® and provide for a report by the 


eause of his failure to make the 
servient owner a party thereto, it be- 
ing further held that the mere fact 
that the servient owner stood by and 
witnessed the enlarging of the ditch 
by the dominant owner under the 
statutory proceedings was not suffi- 
cient to make the servient owner, not 
otherwise brought into court, a party 


thereto). 
Oh.—Crawford County v. Huron 
County; 29 "Ons Cir, Ctaa51. 


S. D.—In re Sorenson Drain. Ditch, 
27'S. D. 342, 131-NW 300. 

Can.—BHlizabethtown Tp. v. Augus- 
ta Tp., 32 Can. S. C. 295 (removal 
of obstructions on prior report of 
engineer, without new plans); Cana- 
dian Pac. R. Co. v. Chatham Tp., 25 
Can. S. C. 608 [allowing app 22 Ont. 
A. 330] (mew municipal by-law not 
required to authorize construction of 
eulvert under railroad to carry off 
water brought down by drain); El- 
ee Tp» GOrp. vs tiles E23 (Can. 'S, C. 
429. ; 

Ont.—Re Orford Tp., 27 Ont. L. 107, 
3 OntWN 1517, 22 OntWR 853, 7 Dom 
LR 217; In re Rochester Tp., 26 Ont. 
A. 474 (main drain and branches may 
be enlarged under joint scheme of 
assessment); Begg v. Southwold Tp. 
Corp., 6 Ont. 184. 

{a] District changed from farm 
drainage district to levee drainage 
district.—Where a drainage district 
originally organized under the Farm 
Drainage Law is changed by vote of 
the landowners to a levee drainage 
district under the Levee Act, subse- 
quent improvements must be made 
in accordance with the provisions of 
the Levee Act. Little Beaver Special 


Drain. Dist. v. Livingston, 270 fll. 
582, 110 NE 806. 
{[b] In North Carolina (1) the 


judgment in the original proceedings 


establishing a drain is not regarded | 


as a final judgment, conclusive for 
all time, but the proceeding is in rem, 
and may be brought forward from 
time to time by supplemental peti- 
tion (Staton v. Staton, 148 N. C. 490, 
62 SE 596), (2) upor notice to all 
the parties affected (Staton v. Staton, 
148 N. C. 490, 62 SE 596) for orders 
for the enlargement or extension of 
the drain. (3) A supplementary pe- 
tition for the right to drain into a 
canal is not uncertain for not restat- 
ing the termini of the canal where 
that sufficiently appears in the orig- 
inal proceeding, and even if it did 
not so appear, petitioner should, be 
allowed to amend. Staton y. Staton, 
148 N. C. 490, 62 SE 596. 

58. See statutory provisions; and: 

Ill.—Iroquois,-etc., Drain. Dist. No. 
1 vy. Harroun, 222 Ill. 489, 78 NE 780; 
Frank v. Rogers, 220 Ill. 206, 77 NE 
220 

Ind.—Clifton v. McMains, 184 Ind. 
539, 111 NE 801; Jolly v. Turner, 181 
Ind. 626, 105 NE 145; Woodring v. 
McCaslin, 182 Ind. 134, 104 NE 759; 
Williams v. Osborne, 181 Ind. 670, 
104 NE 27; Higley v. Potter, 181 Ind. 
623, 105 NE 145; Connors vy. Hepp, 
181 Ind. 484, 104 NE 850; Croxton v. 
Fair, 181 Ind. 361, 104 NE 643; Haus- 
child v. Roth, 181 Ind. 183, 104 NH 
11;> Shields v. Pyles;, 180 Ind. 71,99 
NE 742; Stockton v. Pancoast, 178 
ING 208 Ihe NE 222 'OvRoole vive 
Mudor= iio Vinds! 2217, 93 NH 276% 
Poundstone v. Baldwin, 145 Ind. 139, 
44 NE 191 (signature by majority of 
resident landowners unnecessary). 

Mich.—Kennedy v. Van Buren 
County Drain. Comrs., 189 Mich. 676, 
155 NW 733; Norton vy. Williams, 189 
Mich. 69, 155 INW._ 53853) Corning’ v. 
Potter, 171 Mich, 690,137 NW. 687; 
Patterson v. Mead, 148 Mich. 659, 112 
NW 742 (number and qualifications 
of petitioners who must sign; with- 
drawal from petition); Auditor Gen. 
v. Bolt, 147 Mich. 283, 111 NW 74 
(nonjurisdictional defects); Tinsman 
vy. Monroe Probate Judge, 82 Mich. 
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562, 46 NW 780 (averment that pe- 
titioners had been assessed is juris- 


dictional); Tomlin v. Newcoinb, 70 
Mich. 358, 38 NW 3815; Harbaugh v. 
Martin, 30 Mich. 234. 

Mo.—State vy. Bugg, 224 Mo. 537, 


123 SW 827. 

Nebr.—Omaha, etce., R. Co. v. Sarpy 
County, 82 Nebr. 140, 117 NW 116 (in- 
clusion of branch ditch, drain or wa- 
tercourse). 

Oh.—Sollars v. Sever, 28 Oh. Cir. 
Ct. 605 (construction of necessary 
laterals not a departure from im- 
provement petitioned for). 

S. D.—In re Sorenson Drain. Ditch, 
27 _S. D. 342, 131 NW _ 300. 

Ont.—Dover Tp. v. Chatham Tp., 15 
OntWR 156. 

See also supra note 57 [b]. 

[a] In Ontario (1) a petition is 
not necessary to initiate proceed- 
ings for the extension of a drain for 
the purpose of finding a necessary 
outlet (In re Caradoc Tp., 24 Ont. A. 
576), (2) nor for the deépening and 
widening of a drain constructed 
within a township, but connecting 
with a drain constructed as an inde- 
pendent work by an adjoining mu- 
nicipality (In re Stonehouse, 24 Ont. 
A. 416). (83) Where the work peti- 
tioned for is the drainage of lands in 
one township and it is found neces- 
sary to carry the work into another 
township for the purpose of finding 
an outlet, no petition by the owners 
of land in the laiter township is nec- 
essary. Hilice Tp. Corp. v. Hiles, 23 
Can. S. C. 429. (4) Where the pro- 
posed work is not the construction of 
a new drainage system but merely 
the repair and improvement of an es- 
tablished system which experience 
has proved is defective, in that lands 
along its course are being flooded 
from year to year by the overflow 
of waters for which that system pro- 
vides no adequate escape, no petition 
for such improvement is necessary. 
epOrtord lps, 20 Ont. dis LOGsssOnt 
we 1517, 22 OntWR 853, 7 DomLR 

Showing as to jurisdiction see in- 
fra text and note 67. 

59. Ill.—Badger v. 
Dist., 141 Ill, 540, 31 NE 170; Lima 
Lake Drain, Dist. v. Hunt Drain. 
Dist Or Ti AWk2: 

Ind.—Williams v. Osborne, 181 Ind. 
670, 104 NE 27; Rinker v. Hahn, 175 
Ind. 88, 92 NE 729, 91 NE 741; Fries 
v. Brier, 111 Ind. 65, 11 NE 958 (no- 
tice of assessment for improvement). 

Mich.—Corning  v. Potter, 171 
Mich, 690, 137 NW 637; Tomlin v. 
Newcomb, 70 Mich. 358, "38 NW 315. 

Minn.—State Vv. Maguire, 109 Minn. 
88, 122 NW 1120 (statute not requir- 
ing notice held unconstitutional). 

Mo.—State v. Bugg, 224 Mo. 537, 
123 SW 827; Blackwater Drain. Dist. 
v. Borgstadt, 1€2 Mo. A. 151, 144 SW 
888 (certificate and seal of circuit 
court on summons). 

N. J.—Scattergood v. Lord, 26 N. 
Arve Li RNS 

Oh.—McCaslin v. Perrysburg, 30 
One CirsiCr 103) 10) Oh Cir Cinna Ss. 
325; Redfern v. Hancock County, 18 
On. Cir., Ct, (233) 10 On. Cir’ Dee, 45. 

See also supra note 57 [b]. 

[a] Constructive notice.—Where 
proceedings to widen and deepen a 
ditch are according to law, parties in- 
terested are bound by constructive 
notice of them; but there can be no 
constructive notice where there is no 


Inlet Drain. 


jurisdiction. Harbaugh y. Martin, 30 
Mich, 234. 
[b] Notice to nonresident land- 


owners.—2 Comp. L. § 4379, provid- 
ing for proceedings for the cleaning 
and extension of drains, is not un- 
constitutional, because it provides 
for the notification of nonresident 
landowners generally, the proceeding 
being special, in the nature of a pro- 
ceeding in rem. Corning v. Potter, 
171 Mich. 690, 187 NW 687. 
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drainage commissioners or trustees,°° and remon- 
strances by objecting landowners.®? 


A drain and 


{e] Changes authorized without 
notice.—(1) While the drainage com- 
missioners have no authority to do 
any act materially affecting the char- 
acter or extent of the cost of the im- 
provement without notice to the land- 
owners, they may make changes 
which do not substantially increase 
the burdens of the taxpayers. Hart- 
well Drain. Dist. v. Mickelberry, 257 
TI -509;. £015, NE) 43)  ¢holdine that 
they may relocate ditches so as to ob- 
viate extensive curves, thereby reduc- 
ing the amount of excavation). (2) 
Under Rev. St. (1889) c¢@ 42 § 131, 
drainage commissioners have power, 
after adopting a system of drainage, 
classifying the lands, and making 2.n 
assessment on them, to change the 
system before the drains are com- 
pleted, and to make an additional 
assessment therefor, without re- 
classifying the lands or giving notice 
to the landowners. Reyrolds v. Milk 
Grove Spec. Drain, Dist., 134 Ill. 268, 
25 NE 516. 

[dad] The phrase “widen or deepen,” 
as used in L. (1905) p 327 c¢ 230 § 26, 
authorizing county commissioners to 
keep drainage ditches in proper re- 


pair, ete., by removing obstructions 
therefrom, is. not included in the 
term “repairs,” so as, to authorize 


such work without notice to inter- 


ested property owners. State v. 
TT es 109 Minn. 88, 122 NW 
1 ‘ 3 

{e] Where drain lies in two coun- 


ties.—It has been held in Ohio that, 
where a ditch lies through two coun- 
ties, having been located and con- 
structed by the joint boards of com- 
missioners of the two. counties, 
the commissioners of one county 
have no authority to enlarge, deepen, 
or widen the part of the ditch run- 
ning through their county so as to 
overtax the outlet to such ditch in 
the other county, without notice to, 
agreement with, or consent of, the 
board of commissioners of such coun- 
ty, and that such action, not being 
warranted by statute, is void. Red- 
fern v. Hancock County, 18 Oh. Cir. 
Ct, -233;> 10 Oh; Cir; Dec, 145. 

60. Sacramento County Reclama- 
tion Dist. No. 673 v. Diepenbrock, 
168 Cal. 577, 143 P 763 (sufficiency 
of report); Connors v. Hepp, 181 Ind. 
484, 104 NE 850 (holding that, under 
Burns St. Annot. [1908] § 6174, in a 
proceeding to improve an open drain 
by tiling, if the drain, as originally 
constructed, terminated some dis- 
tance from a suitable’ outlet, the 
drainage commissioners could make 
a report requiring its extension to a 
proper outlet and a description of the 
terminus as a specified ditch controls 
causes and distances); In re Stone- 
house, 27 Ont. 541 [app allowed 24 
Ont. A. 416] (where a by-law for the 
deepening of a drain extending 
through several townships was 
quashed because the engineer based 
his report upon the erroneous as- 
sumption that but one drain was 
involved, whereas there were several 
built at different times and for dif- 
ferent purposes). 

61. Williams v. Osborne, 181 Ind. 
670, 104°NE 27: Jolly. v. Turner, 1381 
Ind. 626, 105 NE 145 (joint or sev- 
eral remonstrance; burden of show- 
ing requisite two thirds; transfer of 
interest); Higley v. Potter, 181 Ind. 
623, 105 NE 145; Connors v. Hepp, 
181 Ind. 484, 104 NE 850; Stockton v. 
Pancoast, 178 Ind. 203, 98 NE. 122; 
Rinker v. Hahn, 175 Ind. 88, 92 NE 
729, 91 NE 741 (two-thirds remon- 
strance authorized; time for filing). 

[a] The strict rules of pleading 
governing civil actions generally do 
not apply to pleadings in a drainage 
improvement proceeding under the 
act of -March 11, 1907 (Acts [1907] 
ec 252 § 19; Burns St. Annot. [1908] § 
6174). Stockton v. Pancoast, 178 Ind. 
2038, 98 NE. 122, 
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its extension, which in fact form one continuous 
drain,®* or several drains which constitute a single 
drainage canal, no portion of which can be dis- 
turbed without affecting the entire drain,®* may be 
widened, deepened, and extended in one proceeding. 

Jurisdiction of proceedings for the extension, al- 
teration, or improvement of existing drains is to be 
determined by the provisions of the various drain- 
Where the petition is sufficient to 
support some action by the drain commissioner, his 
jurisdiction is not lost by the amendment of the 
law affecting the proceeding,® nor by excusable de- 
The record of the 


age statutes.®* 


lay in acting upon the petition.® 


62. Tinsman v. Monroe County 
Fae, Judge, 82 Mich. 562, 46 NW 

63. Patterson v. Mead, 148 Mich. 
659, 112 NW 742. 

64. See statutory provisions; and 
Frank vy. Rogers, 220 Ill. 206, 77 NE 
221 (jurisdiction of justice of peace 
limited to work costing not more than 
two thousand dollars); Kennedy v. 
Van Buren County Drain. Comrs., 189 
Mich. 676, 155 NW 733 (improvement 
affecting level of lake); Brady v. 
Hayward, 114 Mich. 326, 72 NW 233 
(drains extending into several town- 
ships); Sollars v. Sever, 28 Oh. Cir. 
Ct. 605 (township drains). 

[a] In Indiana (1) the petition 
must be addressed to the court or 
other tribunal which established the 
drain. Clifton v. McMains, 184 Ind. 
539, 111 NE 801; Woodring v. McCas- 
lin, 182 Ind. 134, 104 NE 759; Wil- 
liams v. Osborne, 181 Ind. 670, 104 
NE 27; Croxton v. Fair, 181 Ind. 361, 
104 NE 643: Hauschild v. Roth, 181 
Ind, 183, 104 NE 11; Shields v. Pyles, 
180 Ind. 71, 99 NE 742; Stockton v. 
Pancoast, 178 Ind. 203, 98 NE 122 
(sufficiency of petition to show juris- 
diction); O’Toole v. Tudor, 175 Ind. 
227, 93 NE 276 (failure to aver that 
tribunal originally established drain 
not a jurisdictional defect); Rinker v. 
Hahn, 175 Ind. 88, 92 NE 729, 91 NE 
741. (2) A proceeding is one for the 
construction of a new drain, where 
the drain is longer and otherwise dif- 
ferent from the old one, although fol- 
lowing in part the course of the old 
one. Clifton v. McMains, supra. (3) 
Under Burns St. Annot. (1908) § 6174, 
the court establishing a drain has ex- 
clusive jurisdiction over proceedings 
to change the line of the drain, to 
deepen it, to tile parts thereof, and 
to furnish more effective drainage to 
parts of the land originally affected. 
Woodring v. McCaslin, supra. (4) 
Where a drainage ditch must be deep- 
ened and its capacity substantially 
enlarged to carry additional water 
from new drainage area, the proposed 
work is a new drain within Burns St, 
Annot. (1908) § 6141, giving juris- 
diction to the court of the county 
where the lands of petitioners are lo- 
eated, and not a mere improvement of 
an existing drain within § 6174, con- 
ferring jurisdiction on the tribunal 
which established the original drain. 
Croxton v. Fair, 181 Ind. 361, 104 NE 
643. (5) A petitioner may not arbit- 
rarily confer jurisdiction either under 
Burns St. Annot. (1908) § 6141, or 
under § 6174, but the jurisdiction 
depends upon the fact whether the 
work is a new drain or an improve- 
ment of an existing drain. Croxton 
v. Fair, supra. (6) A plea to the ju- 
risdiction may be interposed at the 
time of filing a remonstrance for 
other causes. Williams vy. Osborne, 
supra; Stockton v. Pancoast, supra. 


65. Corning v. Potter, 171 Mich. 
690, 137 NW 637. 
66. Corning v. Potter, 171 Mich. 


690. 137 NW 637. 
67. Harbaugh v. Martin, 30 Mich. 


234. 

Bainum v. ete Drain. 
Dist. No. 1, 257 Ill. 486, 100 NE 987 
(record on appeal); Kemp v. Adams, 
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tiorari.’° 
[§ 191] 
eral. 


164 Ind. 258, 73 NE 590 (jurisdic- 
tional objections may be raised for 
first time on appeal); In re Sorenson 
arene, Ditch, 27 S. D. 342, 131 NW 

69. Fulton County v. Henry Coun+ 
ty, 64 Oh. St. 160, 59 NE 883 (order 
appointing freeholders to estimate 
and report not a final order). 

70. Auditor Gen. v. Crane, 152 
Mich. 94, 115 NW 1041; Patterson v. 
Mead, 148 Mich. 659, 112 NW 742 
(facts not reviewable); Harbaugh v. 
Martin, 30 Mich. 234 (delay of ten 
months not fatal). 

71. Cross references: 
Assessments for repairs see infra §§ 

207-298 
Improvements involving changes 

drain see supra §§ 189-190. 
Injuries from failure to repair see 

supra § 202. 

Mandamus to compel repairs 

Mandamus [26 Cyc 296]. 
Repair of bridges and crossings see 

supra § 187. 

72. Cal—Sacramento County Rec- 
lamation Dist. No. 673 _v. Diepen- 
brock, 168 Cal. 577, 143 P 763 

til.—Bromwell v. Flowers, 217 Til. 
174, 75 NE 466; Lewis v. Young 
America Drain. Dist. No. 1, 188 Ill. A. 
49; Lunger v. Chrisman, 145 Ill. A. 
543; Lathan v. Holland, 133 Ill. A. 

Ind.—Watkins v. State, 151 Ind. 
M2357 49. NEL eG 9e ode INGE 79; Scott v. 
Stringley, 132 Ind. 378, 31 NE 953; 
Artman y. Wynkoop, 132 Ind. 17, 31 
NE 468; Terre Haute, etc., R. Co. v. 
Soice, 128 Ind. 105, 27 NE 429; Taylor 
v. Brown, 127 Ind. 293, 26 NE 822; 
Kirkpatrick v. Taylor, 118 Ind. 329, 
21 NE 20; Markley v. Rudy, 115 Ind. 
533, 18 NE 50; Davis v. Lake Shore, 
ete, R. -Co, 114 Ind. , 364, 16. NH 
639; Trimble v. McGee, 112 Ind. 307, 
14 NE 83; Milligan v. Arnold, 50 Ind. 
A. 559, 98 NE 822 (drains within in- 
corporated towns); Bear v. Reese, 44 
Ind. A. 465, 89 NE 522; Morrow v. 
Geeting, 15 Ind. A. 358, 41 NE 848, 
44 NE 59; Romack y. Hobbs, 13 Ind. 
A. 138, 41 NE 391. 

Iowa.—Herron v. Greene County 
Drain. Dist. No. 60, 1388 NW 846; 
Kelley v. Greene County Drain. Dist. 
No. 60, 158 Iowa 735, 1388 NW 841; 
Yeomans v. Riddle, 84 Iowa 147, 50 
NW 886. 

Kan.—Shoner vy. Frisbie, 94 Kan. 

Boutwell, 156 


220, 146 PB 419, 

Mich.—Harris v. 

Mich. 455, 122 NW 179; Freed v. 
Stuart, 147 Mich. 31, 110 NW 137 
(landowner not entitled to enter land 
of others to make repairs); Hudle- 
myer v. Dickinson, 143 Mich. 250, 106 
NW 885, 108 NW 1116; Lanning v. 
Palmer, 117 Mich. 529, 76 NW 2 (peti- 
tioners estopped to question validity 
of proceedings for mere irregulari- 
ties); Barker v. Vernon Tp., 63 Mich. 
516, 30 NW 175. 

Nebr.—Gray v. Chicago, etc., R. Co., 
90 Nebr. 795, 184 NW 961; Seng v. 
Payne, 87 Nebr. 812, 128 NW 625. 

Oh.—Taylor v. Crawford, 72 Oh. St. 
560, 74 NE 1065, 69 LRA 805 (statute 
held constitutional), 


in 


see 


Super. 546 (statute held constitution- 
al) 


| ee 
THe 
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proceedings must be complete in itself, and all juris- 
dictional facts must appear on its face.®* 

Review of proceedings. 
enlarge, or alter drains are generally reviewable 
by appeal ®® or writ of error,®® or by writ of cer- 


Proceedings to extend, 


O. Cleaning and Repair 71—1. In Gen- 
It is the duty of the drain commissioner, 
county surveyor, or other officer designated by stat- 
ute to see that public drains are cleaned out and 
kept open and in proper repair.’? 
statutes repairs are not authorized until the drain 
has been completed.7* A statute which does not sub- 


But under some 


Can.—Williams f Raleigh Tp. 
@orp:, 2b Cans GC. 

N, ee ate ae Davison, 17 
N. S. 388. 

Ont.—Re Orford Tp., 27 Ont. L. 
107, 3 OntWN 1517, 22 OntWR 853, 7 
DomLR 217; Re Johnston, 25 Ont. L. 
242, 20 OntWR 747; Crawford v. El- 
lice Tp., 26 Ont. A. 484, 19 CanLTOce 
Notes 385; Stephens v. Moore, 25 Ont. 
A. 42; In re Stonehouse, 24 Ont. A. 
416 (repair of drain extending into 


another municipality); Matter of 
Clark, 16 Ont. A. 72 (statute not re- 
troactive). 


And see cases infra this section; 
and §§ 192, 193 

[a] In ‘Missouri the statute pro- 
viding for the construction of drains 
for agricultural purposes only, by 
one or more landowners over the 
lands of another or others, contem- 
plates that the persons so establish- 
ing the drain shall repair it, but that 
the person or persons over whose 
lands it is constructed shall keep it 
open and free from obstructions. 
State v. Taylor, 224 Mo. 393, 471, 123 


th 892; Lile v. Gibson, 91 Mo. A. 
[b] Drain in several counties.— 


Rev. St. (1894) § 5631, imposing upon 
“the surveyor of the county in which 
the proceedings were had for con- 
struction” the duty of keeping in re- 
pair a drain in one or several coun- 
ties, referred to the surveyor of the 
county in which the proceedings for 
the original construction were begun. 
Watkins v. State, 151 Ind. 123, 49 NE 
169, 51 NE 79. 

{c] The construction of a new 
drain will be restrained, where it will 
add to the burden of the old one un- 
til the old one has been cleaned out 
and made as efficient as possible. 
Harris Ne Boutwell, 156 Mich. 455, 122 
NW 17 

[a] Ooi commissioners may, in 
their discretion, use money in the 
ditch fund to pay for removing ob- 
structions from, and for repairing, 
the public ditches located in their 
respective counties (Comp. St. [1909] 
c 89 art 1 § 25). Seng v. Payne, 87 
Nebr. 812, 128 NW 625. 

73. Bunnell v. Peet, 123 Ind. 436, 
24 NE 146. See Artman v. Wynkoop, 
131 Ind. 17, 31 NE 468 (holding that 
the county surveyor was not required 
to wait until the completion of drains 
constructed under the act of March 
9, 1875, before having them repaired, 
but might take possession, for that 
purpose, of the completed portions); 
Morrow v. Geeting, 15 Ind. A. 358, 
41 NE 848, 44 NE 59 (holding that 
the fact that a drain was not com- 
pleted under an original petition 
therefor, but was finished under a 
second petition for a drain to be con- 
structed over the course outlined in 
the original petition, did not deprive 
the county surveyor of the right to 
clean out at least the portion orig- 
inally built). 

[a] Presumptions. — Where the 
county surveyor proceeds to repair a 
drain, it will be presumed, as against 
a general averment that the drain 
was not completed according to the 
original plans and specifications, that 
the work was duly accepted, as the 


For later cases, developments and changes i in the law see cumulative Annotations, same title, page and note number, 
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§§ 191-192] , 


mit the question of the public necessity for the re- 
pair of a drain to any authorized officer or board 
has been held administrative and not legislative in 


character, and therefore beyond the powers of the . 


legislature.** The method to be pursued in obtain- 
ing the repair of a drain varies in different juris- 
dictions,’® but, in general, it may be said that the 
proceedings necessary to establish a drain, or to 
make improvements therein involving alterations 
and extensions,’® need not be followed where the 
purpose is merely to make repairs, such as cleaning 
out and removing obstructions from the drain, with- 
out enlarging or otherwise changing it from the con- 
dition in which it was when first established.’ The 
officer having supervision of the drain may generally 
act upon his own initiative when he is satisfied that 
the repairs are needed,’® and his action is not de- 
pendent upon the filing of a petition *® or the giving 
of notice to persons interested or affected.®° Some 
statutes, however, provide for an application to the 
drain commissioner for cleaning out a drain ®! or 
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for notice that repairs are needed.®? The officer 
need not give notice of his intention to make re- 
pairs,** a party aggrieved having an opportunity, 
upon notice of the assessment for the repairs,** to 
appeal from the assessment,*° and be heard on the 
question of the cost of the work, and the amount 
which shall be assessed against his lands.°® But 
the decision of the officer, so far as it relates to the 
necessity or expediency of: making the repairs, is 
final, and cannot be reviewed by the courts.*? 

Apportionment of expenses. Where a drain ex- 
tends into several counties or townships, each is 
chargeable with its proportionate share of the cost 
of repairing it.%§ 

[§ 192] 2. Allotment of Work among Land- 
owners.®® Under some statutes the county surveyor 
is authorized to allot to the owner of each tract 
of land originally assessed for the construction of 
a drain the portion he should annually clean out and 
keep in repair.®° The Indiana statute provides that 
the surveyor shall give to the landowners personal 


law required. Bunnell vy. Peet, 123 
Ind. 436, 24 NE 146. 

74. Crawford v Taylor, 27 Oh. Cir. 
Ct. 245. 

75. See statutory provisions; and 
Crawtord we Taylor, 27 ¢Oh, :Cir. Ct. 
245 (statute held unconstitutional as 
unequal legislation); Re Johnston, 25 
Ont. L., 242, 20 OntWR 747 (holding 
that a report from an engineer is a 
condition precedent to repairs); and 
eases infra this section. 

{a] In North Carolina (1) pro- 
ceedings for the extension of a drain, 
are by supplemental petition in the 
original proceedings to establish the 
drain (see supra § 190 note 57 [b]); 
(2) and the same rule applies to re- 
pairs (Staton vy. Staton, 148 N. C. 490, 
62 SE 596). 

76. See supra §§ 50-149, 190. 

77. Barker v. Vernon Tp., 63 Mich. 
516, 30 NW 175; State v. McGuire, 
109 Minn. 88, 122 NW 1120. See Sac- 
ramento County Reclamation Dist. 
No. 673 v. Diepenbrock, 168 Cal. 577, 
143 P 763 (holding that a report by 
trustees of a drainage district, stat- 
ing that it would be necessary to re- 
place an old boiler, need not specify 
the plan for such work nor state the 
capacity of the boiler, since the work 
is merely repair work, and not new or 
additional work). 

78. Bonnewell v. Lowe, 80 Kan. 
769, 104 P 853; Burnham yv. Davison, 
17. N. S. 388. 

79. Yeomans v. Riddle, 84 Iowa 
147, 50 NW 886; Seng v. Payne, 87 
Nebr. 812, 128 NW 625; Re Orford 
Ti, 2) Ontecti 107, 3 OntwWN 1517, 
22 OntWR 853, 7 DomLR 217; Re 
Johnston, 25 Ont. L. 242, 20 OntWR 
747; In re Stonehouse, 24 Ont. A. 
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80. Bonnewell v. Lowe, 80 Kan. 
769, 104 P 853. 

81. See statutory provisions; and 
Nash v. Kenyon, 151 Mich. 152, 115 
NW 45; Auditor-Gen. v. Bolt, 147 
Mich. 283, 111 NW 74; Freed v. 
Stuart, 147 Mich. 31, 110 NW 137; 
Lanning y. Palmer, 117 Mich. 529, 
76 NW 2 (petition for cleaning or 
deepening); Angell v. Cortright, 111 
Mich. 223, 69 NW 486 (petition held 
sufficient). 

{a] Who may apply.—Under the 
Michigan statute, any five freehold- 
ers of the township, one or more of 
whom shall be owners of land liable 
to assessment for the cleaning, may 
make the application setting forth 
the necessity for the cleaning. An- 
gell v. Cortright, 111 Mich. 223, 69 
NW 486. 

[b] Effect of irregularities.— 
Where the petition is in due form, 
the commissioner has jurisdiction, re- 
gardless of subsequent irregularities, 
Lanning v. Palmer, 117 Mich. 529, 76 


NW 2. 
82. Amoss v. Lassell, 122 Ind. 36, 


23 NE 525; Bear v. Reese, 44 Ind. A. 
465, 89 NE 522; Bonnewell v. Lowe, 
80 Kan. 769, 104 P 853 [motion to re- 
tax costs granted 81 Kan..196, 106 P 
1002]; Crawford v. Ellice Tp., 26 
Ont, A. 484, 19 CanLTOccNotes 385; 
Stephens v. Moore Tp., 25 Ont. A. 
42; White v. Gosfield Tp. Corp., 2 Ont. 


287. 

83. Markley v. Rudy, 115 Ind. 533, 
18 NE 50; Weaver v. Templin, 113 
Ind, 298, 299, 14 NE 600 (statute need 
not require notice); Yeomans y. Rid- 
dle, 84 Iowa 147, 50 NW 886; State 
v. McGuire, 109 Minn. 88, 122 NW 
1120 (otherwise where the ditch is to 
be widened or deepened). 

84. Markley v. Rudy, 115 Ind. 533, 
18 NE 50; Davis v. Lake Shore, etce., 
R. Co., 114 Ind. 364, 16 NE 639 (hold- 
ing that failure to give notice of as- 
sessment for repairs was ground for 
injunction); Trimble v. McGee, 112 
Ind. 307, 14 NE 838; Campbell v. 
Dwiggins, 83 Ind. 473 (holding that 
a statute clothing a township trus- 
tee with power to make repairs and 
to assess the cost thereof, without 
giving landowners opportunity to be 
heard, was unconstitutional and 
void). 
ence of assessment see infra § 

85 Scott v. Stringley, 132 Ind. 
378, 31 NE 953; Markley v. Rudy, 115 
Ind. 533, 18 NE 50; Trimble v. Mc- 
Gee, 112 Ind. 307, 14 NE 83. And see 
infra §§ 256-259. 

86. Markley v. Rudy, 115 Ind. 533, 
18 NE 50; Trimble v. McGee, 112 Ind. 
307, 14 NE 83. . 

87. Scott v. Stringley, 132 Ind. 
378, 31 NE 953; Artman v. Wynkoop, 


131 Ind. 17, 31 NE 468; Amoss v. 
Lassellsei22 ind: (36,5237) NHSb25; 
Kirkpatrick v. Taylor, 118 Ind. 329, 


21 NE 20; Markley v. Rudy, 115 Ind. 
533, 18 NE 50; Romack vy. Hobbs, 13 
Ind. A. 138, 41 NE 391. See Bear v. 
Reese, 44 Ind. A. 465, 89 NE 522 
(holding that, under L. [1905] p 476 
e 157 § 10, the controversy presented 
by the petition and the showing of 
the county surveyor must end as de- 
termined by the court or the judge 
having jurisdiction of the proceed- 
ings, and there is no appeal). 

88. Watkins v. State, 151 Ind. 123, 
49 NE 169, 51 NE 79; Elizabethtown 
Now Vs AUSUStas DDuw2Can., S.C. 295; 
22 CanLTOccNotes 191 (where the 
cost of removing obstructions from 
a creek into which the drainage of 
two adjoining townships emptied was 


apportioned between such town- 
ships). 

Expense of improvements see 
supra § 189. 

89. Allotment of construction 


work see supra § 162. 

90. Stockton v. Osborne, 181 Ind. 
440, 104 NE 756; Hinesley v. Crum, 
175 Ind. 10, 98 NE 274; Beery v. 


Driver, 167 Ind. 127, 76 NE 967 (duty 
of landowner independent of action 
by township trustee); Quick v. Par- 
ratt, 167 Ind. 31, 78 NE 232; Pitts- 
burgh, ete., R. Co. v. Gillespie, 158 
Ind. 454, 68 NE 845; Cochran v. 
White, 151 Ind. 435, 51 NE 723 (tile 
drains included); Fletcher v. White, 
151 Ind, 401, 51 NE 482; Zimmerman 
v. Savage, 145 Ind. 124, 44 NE 252; 
Wheatley v. Romack, 124 Ind. 430, 
24 NE 1050; Martinsville v. Wasbh- 
ington Tp., 46 Ind. A. 200, 92 NE 
191; Hille v. Neale, 82 Ind. A. 341, 69 
NE 713 (acquiescence in invalid re- 
quirements not binding for future); 
Davison v. Campbell, 28 Ind. A. 688, 
63 NE 779; Hendricks County v. Trot- 
ter, 19 Ind. A. 626, 49 NE 976; Beatty 
v. Pruden, 13 Ind, A. 507, 41 NE 961; 
Norris v. Tice, 13 Ind. A. 17, 39 NE 
1046 (lien for repairs not completed 
within required time); Adams v. Joy- 
ner, 147 N. C. 77, 60 NE 725; Brooks 
v. Tucker, 61 N. C. 309 (where a re- 
port of commissioners was held fatal- 
ly defective for failure to assess and 
apportion the labor which petitioner 
for drainage into a canal on the lands 
of others, and such other landown- 
ers, Should severally contribute to- 
ward repairing the canal). 

[a] Landowners cannot negligent- 
ly suffer the drain to become ob- 
structed and, in the guise of con- 
structing a new work, compel other 
landowners to contribute to the ex- 
pense of removing such obstructions, 
where the existing ditch, if properly 
cleaned and repaired, would effectual- 
ly drain their lands and dispense with 
the necessity for the proposed im- 
provement. MHinesley v. Crum, 175 
Ind, 10, 93 NE 274; Beery v. Driver, 
167 Ind. 127, 76 NE 967. 

{b] Excuse for failure to clean.— 
The failure of lower proprietors an- 
nually to clean their allotment of a 
drain absolves them from the penal- 
ties imposed by Burns St. Annot. 
(1908) § 6161, where there has been 
a Similar default on the part of an 
upper proprietor. Hinesley v.-Crum,. 
175 Ind. 10, 93 NE 274. 

[c] Landowners not originally as- 
sessed.—The fact that lands in the 
vicinity of a public drain were not 
assessed for its original construc- 
tion, it having been adjudged that 
they would not be benefited by the 
dran, does not exempt them from lia- 
bility for its maintenance, where it is 
shown that they will derive benefit 
therefrom by.reason of natural or 
artificial changes in their condition 
since the construction of the drain. 
Roundenbush vy. Mitchell, 154 Ind. 
616, 57 NE 510. 

[ad] New allotment.—Burns Rev. 
St. (1894) § 5648 (Horner Rev. St. 
[1901] § 42841), providing for a new 
allotment of a drainage ditch for 
cleaning and repairs, has no appli- 
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notice of the time when, and place where, he will 
hear objections to the allotments,®’ any persons ag- 
grieved having the right to appeal from the order 
of the surveyor to the cireuit or superior court.°? 
But the decision of the court on such appeal is final 
and conclusive, and no further appeal is allowed.°* 
The trustee of the township in which the allotment 
is located has jurisdiction of the repairs, although 
the land assessed therefor is situated in another 
township,®* but a landowner may estop himself from 
objecting to an erroneous assumption of jurisdiction 
by the trustee of such other township.°> When a 
landowner fails to clean his allotment of a public 
ditch, the township trustee may have the work done, 
and certify the cost to the county auditor, who is 
required to place such cost on the tax duplicate,°® 
or the trustee may recover the expense by action 
against the landowner.®* 

Collateral attack. Where the officer making the 
allotments has jurisdiction and proceeds under color 
of the statute, his acts are not subject to collateral 
attack, the only mode of questioning the validity of 
the allotments being by appeal therefrom.°® 

[§ 193] 3. Contracts.°® The work of repairing 
a drain may be performed by contract,’ and fhis is 
required by some statutes;? but, in the absence of 
statutory requirement, no contract or public letting 
is necessary,’ and if a contract is let, no notice of 
the letting need be given.* While contracts for re- 
pairs should receive a reasonable interpretation,® 


they must be substantially performed.® Where a 
eation where no legal allotment is in 93. 
existence. Hille v. Neale, 32 Ind. A. 
341, 69 NE 713. 

fe] A county surveyor is not en- 
titled to compensation for services 
rendered in connection with allot- 
ments which were valid under the 
previous allotment. Hendricks Coun- 
ty v. Trotter, 19 Ind. A. 626, 49 NE 


845 


, 51 NE 482. 
95. 
51 NE 482. 
96. 


Stockton v. Osborne, 181 Ind. 
440, 104 NE 756; Pittsburgh, etc., R. 
Co. v. Gillespie, 158 Ind. 454, 63 NE 


Fletcher y. White, 


Quick v. Parratt, 167 Ind. 31, 


landowner fails to clean his allotment of a public 
ditch and the township trustee has the work done, 
neither the township nor the trustee is liable to 


_the person performing the work under a contract 


with such trustee.” 

[§ 194] P. Use of and Connection with 
Drains 5—1. In General. One whose land has been 
assessed for the construction of a public ditch is 
entitled to construct laterals from such land in or- 
der to drain into the ditch,® and to do this, he may 
enter upon adjoining lands owned by one of the 
petitioners for the drain, without being liable for 
trespass.t° But a landowner cannot divert into a 
drain water which would naturally flow in a differ- 
ent direction, and discharge it upon the land of 
another to its injury.1t Where a ditch is con- 
structed with a capacity to drain only a part of a 
tract of land, the owner of such tract cannot divert 
into the ditch water from another part of his land, 
to the injury of other lands drained by the ditch, 
although the tract could not otherwise be drained at 
all,’” and the fact that the benefit accruing to the 
portion drained was assessed, to the amount of such 
benefit, against the entire tract, did not confer such 
right.12 A statute providing that the uninterrupted 
use of an established ditch for seven years makes 
it a natural watercourse, notwithstanding defects 
in its establishment, does not take away the rights 
which the public has acquired over it as a drain.}4 

The fact that a natural stream is made into a 
drain by proceedings under a statute authorizing 
tract. Brett v. Pretorious, 48 Ind. A, 
BAT XS ING Dy) alate 

4. Bunnell v. Peet, 123 Ind. 436, 
24 NE 146; Lanning vy. Palmer, 117 


Mich. 529, 76 NW 2. 
5. arial v. State, 176 Ind. 33,95 


151 Ind. 


Fletcher v. White, 151 Ind. 401, | NE 3 


6. Clifton v. State, 176 Ind. 33, 95 
NE 305 (delay in performance). 


976. 78 NE 232; Davison v. Campbell, 28 7. Quick v. Parratt, 167 Ind. 31, 78 
91. Pittsburgh, etc., R. Co. v. Gil-|Ind. A. 688, 63 NE 779; Norris v.| NE 232. 

lespie, 158 Ind. 454, 63 NE 845; Zim-| Tice, 13 Ind. A. 17, 39 NE 1046. 8. Injuries from construction, 

merman vy. Savage, 145 Ind. 124, 44 97. Quick y. Parratt, 167 Ind. 31, | maintenance, or use sce infra §§ 202— 

NE 252; Martinsville v. Washington | 78 NE 232; Norris v. Tice, 13 Ind. A. | 204. 


Tp., 46 Ind. A. 200, 92 NE 191; Hille 
v. Neale, 32 Ind. A. 341, 69 NE 713 
(validating previous allotments in- 
valid for insufficiency of notice); 
Davison v. Campbell, 28 Ind. A. 688, 


63 NE 779; Hendricks County v. 
Trotter, 19 Ind. A. 626, 49 NE 976 
(validating previous allotments); 


Beatty v. Pruden, 13 Ind. A. 507, 41 
NE 961; Norris v. Tice, 13 Ind. A. 17, 
39 NE 1046. 

{a] Failure to give notice to some 
of the landowners will not invalidate 
the allotment as to others properly 
served. Hendricks County v. Trot- 
ter, 19 Ind. A. 626, 49 NE 976. 

[b] Voluntary appearance of land- 
owner.—The allotment of a portion 
of a ditch to a landowner to be kept 
in repair by him is valid, although no 
personal notice was given him of the 
time and place to hear objections 
thereto, where he voluntarily appear- 
ed and presented his objections. 
Henadricks County v. Trotter, 19 Ind. 
A. 626, 49 NE 976. 

{c] Acquiescence of landowners. 
—Failure to give notice invalidates 
the allotment, and a mere vofuntary 
acquiescence therein for the time be- 
ing could not bind the landowners for 
the future. Hendricks County v. 
Trotter, 19 Ind. A. 626, 49 NE 976. 

92. Stockton v. Osborne, 181 Ind. 
440, 104 NE 756; Pittsburgh, etc., R. 
Co. v. Gillespie, 158 Ind. 454, 63 NE 
845; Cochran v. White, 151 Ind. 435, 
51 NE 723; Zimmerman v. Savage, 
145 Ind. 124, 44 NE 252; Martinsville 
v. Washington Tp., 46 Ind. A. 200, 92 
NE 191; Hendricks County v. Trot- 
ter, 19 Ind. A. 626, 49 NE 976. 


17, 39 NE 1046. 
Mernad ct to contractor see infra § 


98. Cochran vy. White, 151 Ind. 435, 
51 NE 723; Martinsville v. Washing- 
ton Tp., 46 Ind. A. 200, 92 NE 191 
(iability of municipality); Beatty 
Vi, Eruden, S38 Ind: “Ax b07, 40° NE 


961 

99. For construction see supra §§ 
163-185. 

Lites improvements see supra § 
1 


9. 
Grounds for objections to assess- 
ment see infra § 245. 

1. Lewis v. Young America Drain. 

Dist. vNo: Le ss law As 49 Clittoniy, 
State, 176 Ind. 33, 95 NE 305; Nash 
v. Kenyon, 151 Mich. 152, 115 NW 
45; Lanning v. Palmer, 117 Mich. 529, 
76 NW 2. 
Liability of drain commission- 
er. — Where county supervisors 
wrongfully refuse to spread the tax 
assessed for repairs, the drain com- 
missioner is not liable in damages to 
an assignee of drain orders issued in 
payment of the work. ,Nash v. Ken- 
yon, 151 Mich. 152, 115 NW 45. 

2. Brett v. Pretorious, 48 Ind. A. 
527, 96 NE 211. 

3. Scott v. Stringley, 132 Ind. 378, 
31 NE 853; Bunnell v. Peet, 123 Ind. 
486, 24 NE 146. 


fa] Day labor.—(1) Landowners 
eannot escape liability on assess- 
ments because the workmen em- 


ployed were paid by the day, and no 
competition invited. Scott v. String- 
ley, 132 Ind. 378, 31 NE 953. (2) It 
is otherwise where the statute re- 
quires notice and letting of a con- 


Voluntary connection with drain 
opi! established see supra § 


9. Morris v. State, 180 Ind. 195, 
102 NE 8380 [dist Drake vy. Schoen- 
stedt, 149 Ind. 90, 48 NE 629]; Lipes 
v. Hand, 104 Ind. 503, 1 NE 871, 4 NE 
160. And see Cowley v. Reynolds, 
178 Iowa 701, 160 NW 241 (owners of 
land, part of which was included 
Within a drainage subdistrict, en- 
titled to drain not only their land in- 
cluded within subdistrict but also 
such land as naturally drained into 
that system of drainage). 

10. Morris v. State, 180 Ind. 195, 
102 NE 830. 

11. McAllister v. Henderson, 134 
Ind. 453, 34 NE 221; Pence v. Garri- 
son, 93 Ind. 345; Oreutt v. Woodard, 
136 Iowa 412, 113 NW 848; Burton v. 
Jensen, 49 Oh. Dec, WGReprint 0p 
11 CincLBul 26. Compare Meyer v. 
Plotner, (Ind. A.) 112 NE 901 [dist 
Drake v. Schoenstedt, 149 Ind. 90, 48 
NE 629] (holding that under Burns 
St. Annot. [1914] §§ 6141-6144 land 
included in petition, found in need of 
additional drainage and assessed for 
benefits, was not deprived of right 
to use such ditch by fact that it\was 
separated by water shed and natural- 
ly drained in opposite direction). 

12. Drake v. Schoenstedt, 149 Ind. 
90, 48 NE 629 [dist Morris v. State, 


180 Ind. 195, 102 NE 830; Meyer 
Vv. Plotner, Cindy A") 112 NE 
901]. 

13. Drake v. Schoenstedt, 149 Ind. 


90, 48 NE 629. 
14. Mason y. Fulton County, 
OhVCin Ct. 49: 


30 
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such use does not affect the right of abutting own- 
ers to drain into the stream, but they cannot 
deepen the channel of a stream serving as the out- 
let for a lake to the damage of lower owners.1® 

Restraining enlargement. Where a village has an 
easement to discharge surface water through a ditch, 
it may be restrained from so enlarging such ditch as 
to increase the burden on the servient state, to its 
injury.1* 

A town assessed as a municipality for a public 
ditch outside of the corporate limits may drain 
surface water from its streets and public grounds 
into the ditch,'® but it has no right to use such 
ditch as an outlet for sanitary sewage from build- 
ings located on private lots not assessed.!® 
_ County sewer within city. An order of a county 
commissioners’ court, authorizing a committee to 
buy materials and construct a sewer from the coun- 
ty court house, gives the committee no implied au- 
thority to permit private sewers to be connected 
with the county sewer,?° and permission given by 
the commissioners’ court to make such connection, 
being without consideration, is merely a revocable 
license.?+ 


15. Harris v. Boutwell, 156 Mich. 
455, 122 NW 179. 

16. Harris v. Boutwell, 156 Mich. 
455, 122 NW 179. 


situated 


Dist. 
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[§ 195] 2. Connection by Drainage District 
with Drains of Another District. The Illinois stat- 
utes, as has been noted,?? permit an owner of land 
outside of a drainage district to connect with drains 
already constructed therein, thereby bringing his 
lands into such district. So likewise, a drainage 
district is authorized by statute to connect with 
the drains of another distri¢ét upon payment of its 
proportion of the cost,?* and such statute has been | 
held constitutional.2* The district making the con- 
nection will be treated as admitting that its lands 
are benefited thereby.?> A drainage district has no 
right to connect its ditch with the ditch of another 
district so as to drain into the latter water which 
would naturally flow in another direction but for 
the removal of a natural barrier or watershed.?° 

[§ 196] Q. Damages?’—1. Compensation for 
Land Taken or Injured 2’—a. In General. The 
owners of lands entered upon and taken or dam- 
aged by the construction, enlargement, or main- 
tenance of drains, pursuant to the provisions of the 
drainage statutes, are entitled to compensation for 
such taking or damage,”® and a statute providing for 


such assessment was levied was also 
in the connecting district. 
Drainage Dist. No. 2 v. Union Drain. 
INO MS Lote) eG erate eee 


the taking of private property without compensa- 


267, 51 NE 588; Chronic v. Pugh, 136 
Ill. 5389, 27 NE 415; Elmore v. Drain. 
Comrs., 135 Il]. 269, 25 NE 1010, 25 
AmSR 368; Dowd v. Harmon Tp. 


Injuries to lands generally see 


-infra §§ 202-204. 


17. Elser v. Gross Point, 240 Ill. 
508, 88 NE 1018; Elser. v. Gross 
Point Village, 223 Ill. 230, 79 NE 27, 
114 AmSR 326. 

18. Geiger v. Churubusco, 50 Ind. 
A, 685, 98 NE 77. 

19. Geiger v. Churubusco, 50 Ind. 
A; 685, 98 NE 77. 

20. Fayette County v. Krause, 31 
Tex: Civ, A. 569,73 SW 51. 

21. Fayette County v. Krause,.- 31 
Tex CiverAc DOI 13. 5 WwW) OL, 

Sewers generally see Municipal 
Corporation [28 Cyc 919]. 

22. See supra § 23. 

23. Wood v. Papendick, 268 Ill. 
383, 109 NE 266; North Fork Spec. 
Drain. Dist. v. Rector Spec. Drain. 
Dist., 266 Ill. 586, 107 NE 895; Kan- 
kakee Drain. Dist. v. Lake Fork Spec. 
Drain. Dist., 130 Ill. 261, 22 NE 607; 
Hickory Grove Drain. Dist. v. Ma- 
son, etc., Spec. Drain. Dist., 125 Ill. A. 
548;. Drain. Dist. v. Union Drain. 
Dist feller, ley Ay ee Pate, Zan Sole 
328, 71 NE 1007] (drains ‘already 
made’); Young America Drain. Dist. 
No. 1° 'v. Shiloh: Drain, Dist. No.* 7, 
91 Ill. A. 241 (any appropriate com- 
mon-law remedy available against 
connecting district). 

{a] Districts to which statute ap- 
plicable.—The statute applies to all 
classes of drainage districts formed 
under the act, but not to a connect- 
ing district formed under a different 
act. Thus where a district formed 
under another act constructed a ditch 
above that of a district formed un- 
der the Farm Drainage Act, and con- 
necting therewith, thus increasing 
the flow therein, but the water in 
the upper district naturally fiowed 
over the lands in the lower, it was 
held that the former district was not 
liable to the latter for the cost of 
enlarging its drain made necessary 
by the increased flow of water. Kan- 
kakee Drain. Dist. v. Lake Fork 
Sees Drain. Dist., 130 Ill. 261, 22 NE 

{b] ‘The benefits are to be paid by 
connecting district in its corporate 
capacity, and hence where a district 
has constructed a system of drain- 
age and received payment of an as- 
sessment levied for that purpose on 
the lands located therein, such pay- 
ment does not bar a recovery of bene- 
fits from a drainage district subse- 
quently connecting with the drain, 
although some of the land oy which 

[19 C. J.—45] 


. 328, 71 NE: 1007]. 

24. Wood v. Papendick, 268 TIll. 
383, 109 NE 266; North Fork Special 
Drain. Dist. v. Rector Spec. Drain. 
Dist., 266 Ill. 536, 107 NE 895. 

25. Young America Dist. No. 1 v. 
Shiloh Dist. No. 7, 91 Ill. A. 241. 

26. Hickory Grove Drain. Dist. v. 
Mason, ete., Spec. Drain. Dist., 125 
Ill. A. 548. 

27. Damages generally see Dam- 
ages 17 Cl Twp 699. 

Injunction to restrain construction 
of drain see supra § 153. 

28. Eminent domain generally see 
Eminent Domain [15 Cye 638-804]. 

Injuries from defects or torts see 
infra §§ 202-204. 

29. U. S.—Chicago, ete., R. Co. v. 
Appanoose County, 182 Fed. 291, 104 
COA’ 5735531 MERANS 1127. 

Ark.—Wood v. Conway County 
Drain. Dist. No. 2, 110 Ark. 416, 161 
SW 1057. 

Cal.—Perkins v. Blauth, 163 Cal. 
782, 127 P 50; Callahan v. Dunn, 78 
Cal, 366; 20 P 737. But’ see Proper v. 
Reclamation Dist. No. 1500, 174 Cal. 
816, 163 P 1037; Gray v. Reclamation 
Dist. Nov, 1500) 2174 Cali 62252163) 7P 
1024 (both holdirg that, if a par- 
ticular act in carrying out a reclama- 
tion project is within the limits of 
the police power, individuals suffer- 
ing temporary injury, as by the 
flooding of their land, are not en- 
titled to damages). 

Iil—Cache River Drain. Dist. v. 
Chicago, ete., R. Co., 264 Ill. 97, 105 
NE 699; Price v. Union Dist. No. if! 
Drain. Comrs., Pasay ABO ela Bele YO ire ING BD} 
243 (enlargement of drain); Oakwood 
Prain Dist. No, 8 vi Knox, 7237 ‘1: 
148, 86 NE 636; Bradbury v. Van- 
dalia Levee, etc., Dist., 236 Ill. 36, 86 
NE 163, 19 LRANS 991, 15 AnnCas 
904; Smith v. Claussen Park Drain., 
ete., Dist, 229) Til) 155,182) NE 278; 
Joliet v. Spring Creek Drain. Dist., 
222 Tll. 441, 78 NE 836; Hull v. San- 
gamon River Drain. Dist., 219 Ill. 454, 
76 NE 701; Hutchins v. Vandalia 
Levee, ete., Dist., 217 Ill. 561, 75 NE 
854; Stack v. Peo., 217 Ill. 220, 75 NE 
347; Michigan Cent. R. Co. v. Spring 
Creek Drain. Dist., 215 Ill. 501, 74 NE 
696; Cleveland, etc., R. Co. v. Polecat 
Drain. Dist, 213 Tl. 83, 72 NE 684; 
Juvinall v. Jamesburg Drain. -Dist., 
204 Ill. 106, 68 NE 440; Wabash R. 
Co; v.’ Coon Run Drain., ‘ete., “Dist., 
194 Ill. 310, 62 NE 679; Ginn v. Moul- 
trie, cte., Drain. Dist., 188 Ill. 305, 
58 NE 988; Payson v. Peo., 175 Ill. 


Drain. Dist. No. 1, 160 Ill. A. 476. 

Iowa.—In re Boone, ete., Counties 
Joint Drain. Dist. No. 3, 160 Iowa 293, 
141 NW 939; Wallis v. Harrison 
County, 152 Iowa 458, 132 NW 850 
(diversion of watercourse so as to 
throw water on land); Chicago, etc., 
R. Co. v. Sac County Drain. Dist. No. 
5, 142 Iowa 607, 121 NW 193; Mason 
City, etc:,” R; Co. v. Wright ‘County, 
116 NW 805; Clary v. Woodbury 
County, 135 Iowa 488, 113 NW 330; 
Sisson v. Buena Vista County, 128 
rari 442, 104 NW 454, 70 LRA 440. 

y.—Duke v. O'Bryan, 100 Ky. 710, 
39 Bow 444, 824,19 KyL 81. 

La.—Petit Anse Coteau Drain. Dist. 
Ve. Dberia;sete., Rs) Co; e124 Lane502) 
50=S-512: 

Mass.—Drury v. Butler, 171 Mass. 
171, 50 NE 527; Hull v. Westfield, 133 
Mass. 433. Hf 

Mich.—Pere Marquette R. Co. v. 
Belen eat 157 Mich. 699, 122 NW 

Minn.—Cunningham v. Big Stone 
County, 122 Minn. 392, 142 NW 802. 

Miss.—Jones v. Belzoni Drain, 
Dist., 102 Miss. 796, 59 S 921. 

Mo.—Little Tarkio Drain. Dist. No. 
1 v. Richardson, 237 Mo. 49, 139 SW 
576; Bungenstock v. Nishnabotna 
Drain. Dist., 163 Mo. 198, 64 SW 149; 
Bruntmeyer v. Squaw Creek Drain. 
Dist., 196 Mo. A. 360, 194 SW 748; 
Lile v. Gibson, 91 Mo. A. 480, 

Nebr.—Pawnee County Drain. Dist. 
vi ‘Chicago, etc., R.) Co.,. 96 Nebrs 1) 
146 NW 1055; Nemaha Valley Drain. 
Dist. v. Marconnit, 90 Nebr. 514, 134 
NW 177; Martin v. Fillmore County, 
44 Nebr. 719, 62 NW 863. 

N. J.—Ward v. Peck, 49 N. J. L. 
42, me A 805. 

M.—In re Dexter-Greenfield 
Drain, Dist.;, 21) Nw Mi 286, 1540P 
38 

N. Y.—Matter of Amsterdam Water 
Comrs: 960 .Neo We esol Mattensror 
Cheesebrough, 78 N. Y. 232 [aff 17 
Hun 561]; Matter of Rhinelander, 68 
N. Y. 105; Peo. v. Haines, 49 N. Y, 
587; Peo. v. Nearing, 27 N. Y. 306; 
In re Rochester, 24 App. Div. 383, 48 
NYS 764; Hartwell v. Armstrong, 19 
Barb. 166; Matter of Holy Sepulchre 
Church, 61 HowPr 316. 

N. C.—Lang v. Carolina Land, etc., 
Co., 169 N. C. 662, 86 SE 599. 

Oh.—Portage County v. Gates, 83 
Oh. St. 19, 98 NE 255; Zimmerman 
v. Canfield, 42 Oh. St. 468; Watson v. 
Pleasant Tp., 21 Oh. St. 667. 

S. D.—In re Yankton-Clay County 
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tion is unconstitutional.®® 


Pele Ditch, 38 S. D. 168, 160 NW 

Tex.—Matagorda County Drain. 
Dist. No. 5 v. Borden, (Civ. A.) 181 
SW _ 780. 

Wash.—Skagit County v. McLean, 
20 Wash. 92, 54 P 781 (damages 
caused by ditch constructed in an- 
other district). 

Wis.—Fraser v. Mulany, 129 Wis. 
377, 109 NW 139. 

And see Eminent Domain [15 Cyc 
594, 659]. 

[a] Accrual of right to compen- 
sation.—Since the ccnstruction of a 
drain is a permanent improvement, 
the right to compensation and dam- 
ages for land taken for a right of 
way accrues to the owner at the time 
the drain is constructed. Morgan 
Creek Drain, Dist. v. Hawley, 255 IIl. 
34, 99 NE 68. 

{[b] Time of payment of damages. 
—In proceedings to condemn a right 
of way for a ditch the court should 
make an order that damages assessed 
should be paid within a reasonable 
time. Skagit County v. McLean, 20 
Wash. 92, 54 P 781 

30. Askam v. King County, 9 
Wash. 1, 36 P 1097; Skagit County v. 
Stiles, 10 Wash. 3888; Snohomish 
County v. Hayward, 11 Wash. 429. 

{a] What constitutes taking. — 
The occupation of land by a corpora- 
tion for its own purposes pending the 
proceedings for condemnation is a 
taking of the property within the 
meaning of the constitution. Cal- 
vor ve, Dunn, 73 .Cal.-3866, 20 
13T. 

{b] What is not just compensa- 
tion.— Where a drainage act provided 
that the damages or compensation to 
be made to the owners of lands 
which should be entered upon and 
taken should be collectible and pay- 
able by assessing such damages or 
compensation upon the several own- 
ers of the land drained, according to 
the number of acres’ respectively 
owned by each, it was held that this 
was not the just compensation con- 
templated and required by the con- 
stitution, and that consequently the 
act was unconstitutional and void. 


Hartwell v. Armstrong, 19 Barb. 
(N. Y.) 166. 

31. See statutory provisions; 
and: 

fll.—Cache River Drain. Dist. v. 
Chicago, ete., R. Co., 264 Ill. 97, 105 


NE 699; Morgan Creek Drain. Dist. 
v. Hawley, 255 Ill. 34, 99 NE 68; 
Moredock, ete., Drain. Dist. No. 1 v. 
Meyer, 253 Ill. 306, 97 NE 657; Chi- 
cago Sanitary Dist. v. Martin, 227 Ill. 
260, 81 NE 417, 10 AnnCas 227; Wa- 
bash R. Co. v. Coon Run Drain., etc., 


Dist., 194 Ill. 310, 62 NE 679; Elgin, 
etce., R. Co. v. Hohenshell, 193 Ill. 
159, 61 NE 1102; Union Drain. Dist. 


Comrs. v. Volke, 163 Ill. 248, 45 NE 
415; Chronic v. Pugh, 136 Ill. 539, 27 
NE 415; Elmore v. Drain. Comrs., 135 


Jil. 269, 25 NE 1010, 25 AmSR 363; 
Chaplin Vv. Wheatland Highway 
Comrs., 129 Ill. 651, 22 NE 484; Har- 
ward v. St. Clair; ete, Levee, ete; 
Co., 51 Ill. 130; Union Drainage 
Comrs. v. Volke, 59 Ill. A. 283 [aff 
163 Ill. 243, 45 NE 415]. 


Ind.—Williams v. Osborne, 181 Ind. 
670, 104 NE 27; Hoefgen v. Harness, 
148 Ind. 224, 47 NE 470. 

Iowa.—Goeppinger v. Sac, etc, 
Counties, 172 Iowa 30, 152 NW 58; 


Haitz v. Woodbury, ete., Counties, 
167 Iowa 194, 149 NW 95; Taylor v. 
Emmet County Drain. Dist. No. 56, 


167 Iowa 42, 148 NW 1040, LRA1916B 
1193; Brown v. Palo Alto County 
Drain. Dist. No. 48, 163 Iowa 290, 143 
NW 1077; Mackland v. Pottawattamie 
County, 162 lowa 604, 144 NW 317; 


The various drainage 
statutes provide for the recovery of such compen- 
sation and prescribe the mode of assessing it.*? 

A landowner may waive his right to damages, or 
estop himself from claiming them, either by express 


DRAINS 


Collins v. Pottawattamie County, 158 
Iowa 322, 138 NW 1095; Mason City, 


etc., R. Co. v. Wright County, 116 
NW 805; Gish v. Castner-Williams, 
etc., Drain. Dist., 136 Iowa 155, 113 


NW 757; Clary v. Woodbury County, 
1385 Iowa 488, 113 NW 330; Sisson v. 
Buena Vista County, 128 Iowa 442, 
104 NW 454, 70 LRA 440. 

Ky.—Haynes v. Roberts, 150 Ky. 
769, 150 SW 1006; Duke v. O’Bryan, 
he Ky. 710, 39 Sw 444, 824,19 KyL 

Mass.—Hull v. Westfield, 133 Mass. 
433; Day v. Hulburt, 11 Metce. 321; 
Talbot v. Hudson, 16 Gray 417. 

Mich.—Pere Marquette R. Co. v: 
Weilnau, 157 Mich. 699, 122 NW 303. 

Minn.—Rooney v. Stearns County 
Bd., 130 Minn. 176, 153 NW 858; Cun- 
ningham y. Big Stone County, 122 
Minn. 392, 142 NW 802; Backus v. 
Conroy, 104 Minn. 242, 116 NW 484; 
State v. Polk County, 87 Minn. 325, 
92 NW 216, 60 LRA 161. 

Miss.—Wheeler v. Bogue Phalia 
Drain. Dist., 106 Miss. 619, 64 S 375; 
Jones v. Belzoni Drain. Dist., 103 
Miss. 796, 59 S 921. 

Mo.—Little Tarkio Drain. Dist. No. 
1 v. Richardson, 237 Mo. 49, 139 SW 
576; Vansickle v. Knox County Drain. 
ish, No. 1, 186 Mo, A, 5638, 172 SW 

oO. 

Nebr.—Pawnee County Drain. Dist, 
v. Chicago, etc., R. Co., 96,Nebr. 1, 
146 NW 1055; Gutschow v. Washing- 
ton County, 81 Nebr. 275, 116 NW 46; 
Gutschow v. Washington County, 74 


pepe 794, 105 NW ‘584, 107 NW 
eae Y.—Peo, v. Haines, 49 N. Y. 
N. C.—Newby v. Bear Swamp 


Depans Dist,, -l63:2N. AC. 22/450 9) SE 


Oh.—Portage County v. Gates, 83 
Oh, ; St..,19, -93 NE 255; -Cattell.v. 
Putnam, 73 Oh, St. 147, 76 NE 390. 


Wash.—Skagit County Drain. Dist. 
No. 15 vy. Armstrong, 44 Wash. 23, 
87. P 52. 

Wis.—Chicago, etce., R. Co. v. Lem- 
onweir River Drain. Dist., 135 Wis. 
228, 115 NW 825; Fraser v. Mulany, 
129 Wis. 377, 109 NW 139; Smith v. 
Gould, 61 Wis. 31, 20 NW 369. 

Can.—Ellice Tp. Corp. v. Hiles, 23 
Can Sine: 4292 

Ont.—In re McClure, 11 Ont, L. 115, 
6 OntWR 1021; Wigle v. Gosfield 
South Tp., 1 Ont. L. 519; Thackery v. 


Raleigh Tp., 25 Ont. A. 226; In re 
Hodgson, 11 Ont. 589; Donaldson v. 
Dereham, 10 OntWR 220; Re Far- 


rand, 6 OntWR 686; Moke vy. Osna- 
bruck, 19 Ont. Pr. 117, 20 CanLTOcc 
Notes 103. 

{a] Persons not parties to original 
proceedings.—(1) Under a Massachu- 
setts statute it was held that com- 
missioners who are appointed to ef- 
fect improvements in meadows or 
lowlands have no authority to assess 
damages in favor of any one who is 
not a party to the proceedings insti- 
tuted for such improvements with 
certain specified exceptions—persons 
whose land was damaged during the 
construction of the drain. Day v. 
Hulburt, 11 Metc. (Mass.) 321. (2) 
An owner of land not a party to pro- 
ceedings for establishment of a coun- 
ty ditch under Rev. St. § 4447 et seq, 
whose land may have been damaged 
by construction of the ditch, cannot 
recover of the county where the 
board fails to find that the ditch 
will be of sufficient importance to the 
public to warrant payment of dam- 
ages from the county treasury, and 
hence a petition in such an action 
against the county which fails to 
aver such finding and order of pay- 
ment is bad on general demurrer. 


[§ 196 


agreement or release,®? or by failure, after due no- 
tice,** to avail himself of his statutory remedy in 
the manner provided.** 
caused by the occupancy and use of land conveyed 
to a drainage district does not prevent recovery of 


But a release of damages 


Portage County v. Gates, 83 Oh. St. 
TOAE93) NWN255: 

{b] Lands outside of county or 
district.—(1) Under the Drainage Act 
(Acts 30th Gen. Assembly p 61 ¢ 68) 
a board of supervisors has no author- 
ity to pay a claim for damages to 
land outside of the county, caused by 
the establishment of a drainage dis- 
trict within the county. Clary v. 
Woodbury County, 135 Iowa 488, 113 
NW 330. (2) A drainage district or- 
ganized pursuant to L. (1879) p 120, 
together with the amendments there- 
to, § 2 of which makes the lands em- 
braced in the district liable for dam- 
age sustained by lands above such 
district by the construction of any 
levee, ditch, or drain, is liable for 
damage to lands resulting from the 
construction of a levee below them, 
and thereby obstructing the natural 
flow of a river in times of floods so 
as to hold such river back upon 
the lands, and the district is not re- 
lieved from liability on the ground 
that the damage resulted from the 
exercise of the police power of the 
state through the drainage district as 
a mere governmental agency, where, 
so far as appears, the district was or- 
ganized to improve the lands for ag, 
ricultural purposes, and upon peti- 
tion of a majority of the owners. 
Bradbury v. Vandalia Levee, etce., 
Dist., 236 Ill. 36, 86 NE 1638, 19 LRA 
NS 991, 15 AnnCas 904. 

82. Morgan Creek Drain. Dist. v. 
Hawley,-255 Ill. 34, 99 NE 68 (estop- 
pel not shown); Skagit County Drain. 
Dist. No. 15 v. Armstrong, 44 Wash. 
23, 87 P 52 (waiver supported by 
consideration); McLaughlan Vv. 
Plympton Tp., 2 OntWN 845,18 Ont 
WR 417 (holding that an agreement 
with a former owner of plaintiff's 
land, whereby he was to be relieved 
of any assessment cn condition that 
he would take the burden of the 
waters and supply a sufficient outlet, 
was a defense to an action for dam- 
ages). 

33. Hoefgen vy. Harness, 148 Ind. 
924, 47 NE 470; Taylor v, Emmet 
County Drain. Dist. No. 56, 167 Iowa 
42, 148 NW 1040, LRA1916B 1193; 
Collins v. Pottawattamie County, 158 
Iowa 322, 138 NW 1095; Portage 
County v. Gates, 83 Oh. St. 19, 93 NE 
255; Malle v. Smith, 16 Oh. Cir. Ct. 
N. S. 484. 

[a] Notice by publication.— 
Where notice of application for the 
establishment of a county ditch un- 
der Rev. St. § 4447 et seq, was duly 
published as required by the statute, 
a landowner failing to make applica- 
tion for damages within the time lim- 
ited by the act waives his right 
thereto, although he had no actual 
notice of the proceeding. Portage 
County Bd. of Comrs. vy. Gates, 83 
ON ee C09) od Ni eben C UD Deans 
Seneca County, 19 Oh. St. 173. 

{b] Sufficiency of notice—A no- 
tice of the hearing upon the estab- 
lishment of a drainage district, which 
required claims for damages to be 
filed on or before a date six days 
before the time set for the hearing, 
is not inconsistent with Acts 33rd 
Gen. Assembly ec 118 § 3, providing 
that the notice required claims to be 
filed not less than five days before 
the hearing. Taylor v. Emmet Coun- 
ty Drain. Dist. No. 56, 167 Iowa 42, 
148 NW 1040, LRA1916B 1193. 

Sn eee for notice see infra § 

34. Ind.—Vandalia R. Co. 
184 Ind. 680, 112 NE 522; 
von Harness, 148 Ind. 224, 47 NE 

TIowa.z—Goeppinger v. Sac, ete, 
Counties, 172 Iowa 30, 152 NW 58; 


v. Mizer, 
Hoefgen 


a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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damages caused by negligence in the construction of 


the improvement.®® 


Drains established by mutual consent. Where an 
agreement by landowners for the construction of a 
ditch pursuant to the Illinois statute fails to pro- 
vide for any damages done by the water, an owner 
of lands so damaged is without remedy.*® 

[§ 197] b. Measure and Elements of Damages 
Unless the drainage law pre- 
seribes a different rule, the measure and elements of 
compensation or damages for land taken or injured 
by the construction of drains are determined in gen- 
eral by the principles of law applicable to the tak- 


In General. 


—(1) 


Taylor v. Emmet County Drain, Dist. 
No. 56, 167 Iowa 42, 148 NW 1040, 
LRA1916B 1193; Collins v. Pottawat- 
aoe County, 158 Iowa 322, 138 NW 


Mo.—Vansickle v. Knox Drain. 
pasts No. 1, 186 Mo. A. 563, 172 SW 
N. C.—Newby v. Bear Swamp 
DPrain.: Dish.s63soNqgoeh 24, 2790SH 


266. 

Oh.—Portage County v. Gates, 83 
Oh. St. 19, 98 NE 255; Cupp v. Seneca 
County .19 /Ohi- St. 173; “Malle « v: 
Smith, 16 Oh..Cir; Ct. N. S. 484. 

[a]. Equitable relief.—(1) Where 
a landowner fails to file his claim 
for damages arising from the con- 
struction of a drain, with the board 
of supervisors as required by statute, 
such owner cannot maintain a suit in 
equity to determine the amount of 
his damages. Collins v. Pottawatta- 
mie County, 158 Iowa 322, 138 NW 
1095. (2) That a nonresident land- 
owner suffers hardship, because of 
his failure through ignorance, inat- 
tention, or misfortune, to present his 
claim for damages within the time 
required by law affords no ground 
for equitable relief.- Taylor v. Em- 
met County Drain. Dist. No. 56, 167 


LOW 42, 148 NW 1040, LRA1916B 
1193. 
35. Boschulte v. Elk Horn River 


Drain. Dist., (Nebr.) 167 NW 730. 
86. Parker v. Wilson, 66 Ill. A. 


he 

37. Ill.—Pinkstaff v. Allison Ditch 
Dist. No.2, 213, Ill. 186,72 NE 715; 
Juvinall v. Jamesburg Drain. Dist., 
204 Ill. 106, 68 NE 440; Ginn v. Moul- 
trie, ete., Drain, Dist., "488 Ill. 305, 58 
NE 988; ‘Union Drain. Dist. Comrs. v. 
Volke, 163 Ill. 248, 45 NE. 415 [aff 
59 Ill. A. 283]; Chronic v. Pugh, 136 
Ill. 539, 27 NE 415; Dowd v.-Harmon 
Tp. Drains Dist.rcNor(1, W60 alll: cA. 
476; Chicago Sanitary Dist. v. Al- 
derman, 113 Ill. A. 23; Chicago Sani- 
tary Dist. v. Conroy, 109 Tl FAR eo 6ihy 
Chicago Sanitary Dist. v. Herbert, 108 
Till. A. 532. 

Ind.—Lake Erie, ete, R. Co. 
Cluggish, 143 Ind, 347, 42 NE 743. 

Iowa.—Brown y. Palo Alto County 
Drain. Dist. No. 48, 163 Iowa 290, 143 
NW 1077; Mason City, ete., R. Co. v. 
Wright County, 144 Iowa 10, 121 NW 
39, 116 NW 805; Chicago, etc., R. Co. 
v. Sac County Drain. Dist. No. 5, 142 
Iowa 607, 121 NW _ 193; Smittle v. 
Haag, 140 Iowa 492, 118 NW 869; 
Gish v. Castner- Williams, ete., Drain. 
Dist., 136 Iowa 155, 113 NW 757. 

Mich.—Pere Marquette R. Co. v. 
Weilnau, 157 Mich. 699, 122 NW 
3038. 

Minn.—Rooney v. Stearns County, 
130 Minn. 176, 153 NW 858; Backus v. 


Vv. 


Conroy, 104 Minn. 242, 116 NW 
484. 

Mo.—Lile v. Gibson, 91 Mo. A. 
480. 


Nebr.—Nemaha Valley Drain. Dist. 
v. Marconnit, 90 Nebr. 514, 134 NW 
BAT OT he Gutschow v. Washington Coun- 
ty, 81 Nebr. 275, 116 NW 46. 

See generally Eminent Domain [15 
Cyc 684]. 

[a] Possible temporary inconven- 
jence is not a basis for the award of 
damages. Backus v. Conroy, 104 


‘4 


DRAINS 


ally.37 
cover the value 


Minn, 242, 116 NW 484. 

[b] The repair of ditches con- 
structed for agricultural drainage is 
not cast upon the landowner by the 
Missouri statute, and as he is only 
required to keep the ditch open 
through his land, the statute does not 
contemplate that this shall be taken 
into consideration in assessing dam- 
ages to his land. Lile y. Gibson, 91 
Mo. A. 480. 

_[c] The inconvenience of cultiva- 

tion of the land because of the diffi- 
culty of access to the different parts, 
ky reason of being severed by the 
ditch thereon, is a proper element of 
damages. Pinkstaff v. Allison Ditch 
Dist. No. 2, 243111. 186, 72 NE 715; 
McCaleb yv. Coon Run Drain., ete., 
Dist., 190 Ill. 549, 60 NE 898. 

[a] Failure to repair ditch.—A 
landowner cannot recover damages he 
may have theretofore sustained by 
the neglect of the county to keep a 
previously established ditch free 
from debris and in a suitable condi- 
tion to serve the purpose for which 
it was constructed. Gutschow  v. 
Washington County, 81 Nebr. 275, 116 
NW 46. 

[e] Farm bridges and crossings,— 
(1) In determining damages caused 
by the construction of a ditch across 
plaintiff's land, the fact that the 
drainage district had provided for 
the construction of a passageway 


across the ditch without expense to, 


the landowner could be taken into 
consideration to avoid a recoverable 
element of damage. Anderson v. Clay 
County, 154 Iowa 497, 133 NW 653. 
(2) A drainage district may stipulate 
with a landowner to build and main- 
tain a bridge across a ditch through 
his land, and such stipulation is ad- 
missible on the question of damages. 
Smith v. Claussen Park Drain., etc., 
Dist., 229 Ill. 155; 82 NE 278. (3) But 
under an Illinois statute which did 
not require the drainage commission- 
ers to construct farm bridges, the 
jury were not authorized to take into 
consideration, in estimating the dam- 
ages to any tract of land, the bene- 
fits which might accrue from the con- 
struction of such bridges. McCaleb 
v. Coon Run Drain., ete., Dist., 190 
Ill. 549, 60 NE 898. 

(f] Railroad culverts and bridges. 
—(1) Where the county is required 
to provide a culvert in constructing 
a drain over a railroad right of way, 
the expense of constructing and 
maintaining the culvert cannot be 
considered as included in the award 
of damages to the railroad company. 
Pere Marquette R. Co. v. Weilnau, 157 
Mich. 699, 122 NW 308. (2) Where 
the statute requires a railroad com- 
pany to construct drains through its 
right of way, and provides that. the 
cost of the improvement shall be an 
element of the damages resulting to 
the company from the construction of 
the work, the cost of constructing or 
reconstructing culverts .or bridges, 
rendered necessary by the improve- 
ment, is not an element of damages. 
Mason City, ete, R. Co. v. Wright 
County, 144 Iowa 10, 121 NW 39, 116 
NW 805; Chicago, ete., R. Co. v. Sac 
County Drain. Dist., 142 Iowa 607, 
121 NW 193. 
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ing of, or injury to, property for public use gener- 
In general, the landowner is entitled to re- 


of the land actually taken, together 


with damages to the balance of the land caused by 
the construction of the improvement,** the measure 
of damages being the difference between the value 
of the entire tract as it was before improvement, 
and its value after the work is completed.*® Where 
land, no part of which is actually taken, is injured 
by the construction of a drain on adjoining or ad- 
jacent lands, the measure of damages is the diminu- 
tion in the market value of the property, or, in 
other words, the difference in its value immediately 


38. Jll.—EHlgin, etce., R. Co. v. Ho- 
henshell, 193 Ill. 159, 61 NE 1102; 
Union Drain. Dist. v. Volke, 163 Ill. 
248, 45 NE 415 [aff 59 Ill. A. 283]; 
Dowd v. Harmon Tp. Drain. Dist. 
No. 1, 160 Ill. A. 476. 

Iowa.—Anderson v. Clay County, 
154 Iowa 497, 133 NW 653. 

Ky.—Duke v. O’Bryan, 100 Ky. 710, 
39 Sw 444, 824, 19 KyL 81 

Mo.—Little Tackio Drain. Dist. No. 
1 v. Richardson, 237 Mo. 49, 139 SW 


576. 

Nebr.—Gutschow v. Washington 
County, .81 Nebr. 275, 116 NW 46; 
Martin v. Fillmore County, 44 Nebr. 


719, 62 NW 863. 

Oh.—Miller v. Weber,1 Oh. Cir. Ct. 
130) LAOh. CirwDeck aii 

89. Price v. Union :-Dist. No. 1 
Drain. Comrs., 253 Ill. 114, 97 NE 243; 
Brown vy. Palo Alto County Drain. 
Dist. No. 48, 163 Iowa 290, 143 NW 
1077; In re Boone, etce., Counties 
Joint Drain. Dist. No. 3, 160 Iowa 293, 
141 NW 939; Gish v. Castner-Wil- 
liams, ete., Drain, Dist., 136 Iowa 155, 
113 NW 757; Gutschow v. Washing- 
ton County, 81 Nebr. 275, 116 NW 
46. See generally Eminent Domain 
[15 Cye 687]. 

{a] Fluctuations in value between 
the beginning of the construction of 
the work and its completion must be 
disregarded. In re Boone, etc., Coun- 
ties Joint Drain. Dist. No. 3, 160 
Iowa 293, 141 NW 939. [ 

{[b] Elements to be considered.— 
In determining the depreciation in 
value of a farm, caused by the con- 
struction of a drainage improvement, 
the amount of land occupied by the 
ditch, its waste banks, the manner in 
which the farm was divided, the 
existence and appearance of the 
waste banks as affecting its value, 
the necessary cost of leveling such 
banks, and the necessity, if any, of 
bridges and fences, should be taken 
into consideration. Brown v. Palo 
Alto County Drain. Dist. No. 48, 163 
Iowa 290, 1483 NW 1077. 

[e] Claim for damages as limiting 
scope of evidence.—While the amount 
stated in a claim for damages may 
limit the recovery, it does not pre- 
clude witnesses from testifying on 
appeal from the board of supervisors 
that in their opinion the damages 
were greater than stated in the claim. 
Brown v. Palo Alto County Drain. 
ee No. 48, 163 Iowa 290, 148 NW 

{d] Rule in condemnation pro- 
ceedings not applicable.—Under Acts 
30th Gen. Assembly p 638 c¢ 68 § 7, 
providing that damages due to the 
construction of a drainage ditch shall 
be paid or secured on such conditions 
as the county auditor may deem 
proper, and that until then the board 
of supervisors shall take no action 
to carry out the improvement, the 
rule in condemnation proceedings 
that damages shall be assessed as of 
the time of appropriation is inap- 
plicable, and damages should be as- 
sessed at the difference between the 
value of the land immediately before 
and after the construction of the 


r 


ditch. Gish v. Castner-Williams, etc., 
| Drain, Dist., 136 Iowa 155, 113 NW 
757. 
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before and after the construction of the improve- 


ment.*° 
Prospective injuries. 


quent action for the same cause.** 
[§ 198] 


40. Reinke v. Chicago Sanitary 
Dist., 260 Il]. 380, 103 NE 236; Har- 
ney v. Chicago Sanitary Dist., 260 


Tll. 54, 102 NE 1070; Zinser v. Chi- 
eago Sanitary Dist., 175 Ill. A. 9 
(depreciation by opening and opera- 
tion); Chicago Sanitary Dist. v. Con- 
roy, 109 Ill. A. 367; Chicago Sanitary 
Dist. v. Herbert, 108 Ill. A. 532. See 
generally Eminent Domain [15 Cyc 
691]. 
{a] If land not taken is rendered 
worthless to the owner, the drainage 
district is liable for the market value 
of such land. Dowd v. Harmon Tp. 
Drainage Dist. 160 Ill A. 
476 


{b] Where destruction of timber 
by the flowage of land was claimed 
as an element of damage, defendant 
was entitled to show that the tim- 
ber was of no value, and that the 
cost of clearing the land would be 
greater than the value of the land 
after it was cleared. Smith v. Chi- 
cago Sanitary Dist., 260 Ill. 453, 103 
NE 254. 

[ec] Value of land for other use.— 
Plaintiff having shown that corn 
could not be raised subsequent to the 
flowage, defendant was entitled to 
show that the land was still valuable 
to raise other crops. Smith v. Chi- 
cago Sanitary Dist., 260 Ill. 453, 103 
NE 254. 
: {d] What the owner paid for the 

land is immaterial in an action for 
injury by an overflow produced by 
the waters of a _ sanitary district 
channel, when he has put in six miles 
of tile and ditches at a great ex- 
pense, whereby the land has been 
greatly improved, and larger crops 
may be raised. Zinser v. Chicago 
Sanitary Dist, W75Pill, Ava9: 

fe] Instructions. — Where land 
was damaged by overflows of a river 
into which defendant’s drainage canal 
emptied and action was brought for 
injuries sustained during the preced- 
ing five years, it was error to _ in- 
struct that plaintiff was entitled to 
damage sustained during such time 
by reason of the increased height of 
the water over the height before the 
construction of the canal, since the 
comparison should have been made 
with conditions after the construc- 
tion of the canal and before the com- 
mencement of the five years during 
which damage had been sustained. 
Wheeler vy. Chicago Sanitary Dist., 
270 Ill. 461, 110 NE 605. 

41. Shaw vv. Chicago Sanitary 
Dist., 267 Ill. 216, 108 NE 59; Brock- 
schmidt v. Chicago Sanitary Dist., 260 
Tll. 502, 103 NE 243; Vette v. Chicago 
ates Dist., 260 Ill. 432, 103 NE 
241. 


42. Wheeler vy. Chicago Sanitary 
Dist., 270 Ill. 461, 110 NE 605; Shaw 
Vv. Chicago Sanitary Dist., 267 Ill. 216, 
108 NE 59; Brockschmidt v. Chicago 
Sanitary Dist., 260 Ill. 502, 103 NE 
243; Vette v. Chicago Sanitary Dist., 
260 Till. 482, 103 NE 241; Price v. 
Union Dist. No. 1 Drain. Comrs., 253 
Tll. 114, 97 NE 243; Suehr v. Chicago 
Sanitary Dist., 242 Ill. 496, 90 NE 
197; Miller v. Chicago Sanitary Dist., 
242 Ill. 321, 90 NE 1; Zinser v. Chi- 


INoF > 3; 


Where the continuance and 
operation of a permanent structure are not neces- 
sarily injurious, but may or may not be so, only 
the injuries sustained prior to the commencement of 
the suit may be compensated in that suit;*+ but 
where such continuance and operation are necessar- 
ily injurious, then damages for all injuries sus- 
tained, both past and prospective, may be recovered 
in one suit,*? and one recovery will bar any subse- 


(2) Deduction of , Benefits.*4 
some statutes, in estimating the damages to a land- 
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that effect.47 
[§ 199] «. 
ery:*2=(1) 


Under 


cago Sanitary Dist., 175 Ill. A. 9. See 
aia Eminent Domain [15 Cyc 

{a] Consequential damages aris- 
ing from the enlarged operations of 
a drainage canal or from an increased 
overflow give rise to a cause of ac- 
tion different from that for the per- 
manent injuries. Wheeler v. Chicago 


Sanitary Dist., 270 Ill. 461, 110 NE 
605. 
{b] The burden of proof is not 


upon plaintiff to show that his lands 
were not permanently injured prior 
to the time for which damages were 
sought. Wheeler v. Chicago Sanitary 
Dist., 270 Tll. 461, 110 NE 605. 

Limitation of action for perma- 
nent injuries see Limitation of Ac- 
tions [25 Cye 1140]. 

43. Vette v. Chicago Sanitary 
Dist., 260 Ill. 4382, 103 NE 241; Price 
v. Union Dist. No. 1 Drain. Comrs., 
253 Ill. 114, 97 NE 2438; Miller v. 
Chicago Sanitary Dist., 242 Ill. 321, 90 
NE 1. 


Damages from permanent struc- 
tures generally see Actions §§ 302, 
303; Damages § 95. 

44. Do- 


See generally Eminent 


‘main [15 Cyc 764]. 


Deduction of damages from bene- 
fits see infra § 233. 

45, ePittebureh;* eter nRiweCo.. vv: 
Machler, 158 Ind. 159, 63 NE 210; 
Poundstone v. Baldwin, 145 Ind. 139, 
44 NE 191; Wilson v. Talley, 144 Ind. 
74, 42 NE 362, 1009; Anderson v. Clay 
County, 154 Iowa 497, 133 NW 653; 
Little Tarkio Drain. Dist. No. 1 v. 
Richardson, 237 Mo. 49, 139 SW 576 
(statute authorizing deduction of 
benefits, held constitutional). 

[a] MTlustration. — Defendants 
could show that part of the bed of a 
river on plaintiff's land, the channel 
of which was straightened by the 
ditch, would probably fill up after 
diversion of the water and become 
tillable land; and a witness could tes- 
tify that he had known another river 
bed to fill up under similar circum- 
stances. Anderson v. Clay County, 
154 Iowa 497, 133 NW 653. 


46. Ill—Juvinall v. Jamesburg 
Drain. Dist., 204 Ill. 106, 68 NE 440; 
Elgin, etc., R. Co. v. Hohenshell, 193 


Tll. 159, 61 NE 1102; McCaleb v. Coon 
Run Drain. Dist., 190 Ill. 549, 60 NE 
898; Ginn v. Moultrie, ete., Drain. 
Dist., 188 Ill. 305, 58 NE 988; Payson 
v. Peo., 175 Ill. 267, 51 NE 588; Union 
Drain. Dist. Comrs. v. Volke, 163 Il. 
243, 45 NE 415 [aff 59 Ill. A. 28387; 
Chronic v. Pugh, 136 Ill. 539, 27 NE 
415. But see Morgan Creek Drain. 
Dist. v. Hawley, 255 Ill. 34, 99 NE 68 
(holding that “if there are benefits 
and damages the benefits are neces- 
sarily taken into account in deter- 
mining whether there is a balance of 
damages to be paid’). Contra Lovell 
v. Sny Island Levee Drain. Dist., 159 
Tll. 188, 42 NE 600 (by implication); 
Winkelmann v. Drainage Dist., 24 Ill. 
A, 242: 

Mich.—Pere Marquette’ R. Co. v. 
Weilnau, 157 Mich. 699, 122 NW 303. 

Minn.—Cunningham vy. Big Stone 
County, 122 Minn. 392, 142 NW 802. 

Miss.—Wheeler v. Bogue Phalia 


[§§ 197-199 


owner, the benefits accruing to that part of his 
land not taken may be deducted,*® but, in other 
jurisdictions, it is held that compensation for land 
taken must be paid in money, and that benefits 
cannot be deducted or the landowner be required 
to accept payment by way of a credit on the bene- 
fits assessed,#® in the absence of an agreement to 


Proceedings for Award or Recov- 
In General. 
sessment or recovery of damages caused by the con- 
struction of drains, as has been previously ob- 
served,*® are governed by the drainage statutes, 
which vary in different jurisdictions.°° 


Proceedings for the as- 


The stat- 


106 619, 64 S 


Nebr.—Gutschow v. Washington 
County, 74 Nebr. 794,.105 NW 548, 
107 NW 127; Martin v. Fillmore 
County, 44 Nebr. 719, 62 NW 863. 


Drain. Dist., Miss, 
3 Ube 


[a] Reason for rule.—‘“‘In the 
case of a drainage ditch... these 
benefits are assessed against him 


by the very act of the public author- 
ities which appropriates his land to 
the public use. To allow these bene- 
fits to be deducted from any dam- 
ages which he may suffer to the 
land not taken would be to compel 
him to pay twice to the public the 
value of the special benefits which 
he has received. This would mani- 
festly be unjust and inequitable, and 
would impose a burden upon him in 
excess of that borne by those whose 
lands were not damaged. To illus- 
trate, suppose two adjoining pro- 
prietors were each assessed $1,000 
for special benefits accruing to the 
lands by reason of the proposed im- 
provement. If the land of one were 
not damaged in any way by the pro- 
posed improvement, this amount 
would be the extent of the burden 
imposed upon him; but, if the land of 
the other proprietor were so trav- 
ersed by the line of the ditch that 
the value of the remainder of the 
tract was depreciated $2,000 by the 
construction of the ditch, if he were 
then compelled to offset against the 
damage $1,000 in special benefits re- 
ceived by reducing his compensation 
to that extent, his burden would be 
double that of his neighbor, since he 
would me mulcted $2,000 for the same 
improvement for which his neighbor 
pays but $1,000.” Gutschow  v. 
Washington County, 74 Nebr. 794, 
798, 105 NW 548, 107 NW 127. 

[b] In Nebraska, (1) where the 
amount of special benefits has been 
assessed against the owner of land 
over which a drainage ditch is to be 
constructed, the value of such spe- 
cial benefits should not be deducted 
from damages accruing to the land 
not actually taken. Gutschow v. 
Washington County, 74 Nebr. 794, 105 
NW 548, 107 NW 127; Martin v. Fill- 
more County, 44 Nebr. 719, 62 NW 
863. (2) But where an action is 
brought to recover damages, and 
the special benefits received by any 
tract of land exceed the cost of the 
ditch apportioned to it, the special 
benefits in excess of the cost may be 
set off against consequential dam- 
ages. Gutschow Vv. Washington 
County, supra. And see Martin v. 
Fillmore County, 44 Nebr. 719, 62 NW 
863 (holding that special, but not 
general, benefits may be set off 
against damages to land not actually 
taken). 

47. Elgin, ete, R. Co. vy. Hohen- 
shell, 193 Ill. 159, 61 NE 1102. 

48. See generally Eminent Demain 
[15 Cye 805]. 

49. See supra § 196. 

50. See statutory provisions; and: 


Ark.—Wood v. Conway County 
Drain, Dist. No, 2, 110 Ark. 416, 161 
SW 1057. 

Ill.—Cache River Drain. Dist. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 199] 


utory remedy is generally held to be exclusive, and 
a landowner cannot, as a rule, bring an independent 
action for damages against the drainage district or 


Chicago, etc., R. Co., 264 Ill. 97, 105 
NE 699; Morgan Creek Drain. Dist. v. 
Hawley, 255 Ill. 34, 99 NE 68; More- 
dock, ete., Drain. Dist. No. 1 v. Meyer, 
253 Ill. 306, 97 NE 657; Fountain- 
head Drain. Dist. v. Wright, 228 Ill. 
208, 81 NE 843; Elmore v. Drain. 
DISt. A'3S 5, IL, 8269.82 seeNE 1010, -925 
AmSR 363; Union Drainage Comrs. v. 
Volke, 59 Ill. A. 2838 [aff 163 Ill. 243, 
45 NE 415]; Santa Fe Drain. Dist. v. 
Waeltz, 41 Ill. A. 575; Drainage 
Comrs. v. Peéo., 26 Ill.-A. 276. 

Ind.—Williams v. Osborne, 181 Ind. 
670, 104 NE 27. 

Iowa.—Taylor v. Emmet County 
Drain. Dist. No. 56, 167 Iowa 42, 148 
NW 1040, LRA1916B 1193; Mackland 
v. Pottawattamie County, 162 Iowa 
604, 144 NW 317 (claim construed); 
Collins v. Pottawattamie County, 158 
Iowa 322, 138 NW 1095; Howard _ v. 
Emmet County, 140. Iowa 527, 118 
NW 882; Smittle v. Haag, 140 Iowa 
492, 118 NW 869; Gish v. Castner- 
Williams, etc., Drain Dist., 136 Iowa 
155, 1138 NW 757. 

Ky .—Duke v. O’Bryan, 100 Ky. 710, 
39 Sw 444, 824, 19 KyL 81. 

Mass.—Hull v. Westfield, 133 Mass. 
433:-Day v. Hulburt, 11 Metc. 321. 

Minn.—Cunningham y. Big Stone 
County, 122 Minn. 392, 142 NW 802; 
Backus v. Conroy, 104 Minn, 242, 
116 NW 484; State v. Polk County, 
87 Minn. 325, 92 NW 216, 60 LRA 
161. 

Miss.—Wheeler v. Bogue Phalia 
Drain, Dist., 106 Miss. 619, 64 S 375. 

Mo.—Little Tarkio Drain. Dist No. 
1 v. Richardson, 237 Mo. 49, 139 SW 
576; Vansickle v. Knox County Drain. 
Dist. No. 1, 186 Mo. A. 563, 172 SW 
405. 

Nebr.—Pawnee County Drain. Dist. 
v. Chicago, ete., R. Co., 96 Nebr. 1, 
146 NW 1055; Gutschow v. Washing- 
ton County, 81 Nebr. 275, 116 NW 46. 

N. Y.—In re Ryers, 72 N. Y. 1, 28 
AmR 88 [aff 10 Hun 93]. 

N. C—Newby v. Bear Swamp 
Drain. Dist., 163 N. C. 24, 79 SE 266. 

Wis. —Chicago, ete., R. Co. v. Lem- 


onweir River Drain. Dist., 135 Wis. 
228, 115 NW 825; Fraser v. Mulany, 
127 Wis. 377, 109 NW 139. 


C.—Hemphill y. McKinney, 21 
B. , 561, 27 DomLR 345, 33 WestLR 
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{a] Claim for damages.— (1) 
Where a landowner had sufficient no- 
tice of the establishment of a drain- 
age district and did not file his claim 
for damages within the statutory 
time, both the board of supervisors 
and the district court were justified 
in denying the claim. Collins v. 
Pottawattamie-County, 158 Iowa 322, 
138 NW 1095. (2) Having failed to 
file his claim such owner cannot 
maintain a suit in equity to deter- 
mine the amount of his damages. Col- 
lins v. Pottawattamie County, supra. 
(3) Since drainage proceedings are 
necessarily informal, courts are not 
disposed to review them with tech- 
nical strictness, and if a landowner’s 
claim for damages, although awk- 
wardly stated, is so expressed that 
the board of supervisors as men of 
ordinary intelligence understand, or 
ought to understand, that he is ask- 
ing damages for injury to his land, 
it is sufficient. Mackland v. Pot- 
tawattamie County, 162 Iowa 604, 
144 NW 317. 

[b] Mode of raising questions as 
to damages.—(1) The question of 
damages for property actually taken 
for improvements in a drainage dis- 
trict may be raised by written or 
printed objections in proceedings to 
confirm an assessment of benefits, al- 
though the Levee Act does not spe- 
cifically state that such objections 
may be filed. Cache River Drain. 
Dist. v. Chicago, etc., R. Co., 264 Ill. 
97, 105 NE 699. (2) If the petition 
in proceedings to confirm an assess- 
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ment of benefits does not fully set 
out the property to be taken for 
which there has been no settlement, 
or property is damaged which is not 
taken, the right to compensation or 
damages may be raised by’a cross pe- 
tition or by objections. ‘Cache River 
Drain. Dist. v. Chicago, etc., R. Co., 
supra. (3) The question whether 
damages were properly assessed can- 
not be considered on a motion in ar- 
rest of judgment to prevent the con- 
firmation of an additional assess- 
ment to complete the work. Foun- 
tainhead Drain. Dist. v. Wright, 228 
Til. 208, 81 NE 849. (4) The ques- 
tion of damages, even to lands not 
assessed, may be raised by remon- 
strance. Williams v. Osborne, 181 
Ind. 670, 104 NE 27. 

[e] Time of determining question 
of damages.—(1) Under the Wiscon- 
sin statute, before any attempt is 
made to apportion among those bene- 
fited the expense of constructing a 
drain, the board of supervisors is 
bound to determine the question of 
damages to lands through which the 
drain extends, In re Leeds Drain. 
System Known as Ditch No. 1, 167 
Wis. 348, 167 NW 449; Chicago, etc., 
R. Co. v. Lemonweir, ete., Drain. 
Distzy LbeieW ISH e22S;e4 5 INWo825\5 
Fraser v. Mulany, 129 Wis. 3877, 109 
NW 139. (2) Where landowners had 
notice of proceeding it was incum- 
ment on them to proceed diligently to 
have damages, if any, determined and 
ineluded in expense of construction. 
In re Leeds Drain. System Known as 
Ditch No. 1, 167 Wis. 348, 167 NW 
449. 

{d] Complaint in railroad’s action 
to compel payment of expense in- 
curred in opening its right of way 
for the passage of a ditch and dredge 
was held to state a cause of action 
for compensation under St. (1915) § 
1379-29, and not an action for dam- 
ages under § 1379-18. Chicago, etc., 
RR. Cos tv. Shepard Drain. Dist 163 
Wis. 385, 158 NW_ 95. 

[e] Compeliing action by officers. 
—(1) If landowners were aggrieved 
by action of supervisors of town in 
assessment of damages from drain, 
they should have availed themselves 
of remedy provided by St. (1913) § 
1367, as to appeals in drainage pro- 
ceedings, and taken appeal to county 
court, and having failed they cannot 
proceed under § 1367h to compel ac- 
tion. In re Leeds Drain. System 
Known as Ditch No. 1, 167 Wis. 348, 
167 NW 449. (2) St. (1913) § 1367h, 
as to ordering drainage officers to 
perform their duties, applies when 
failure or refusal is within time 
specified in § 13859-1367c, that is, 
somewhere within filing of petition 
and assessment for construction. In 
‘re Leeds Drain. System Known as 
pitch No. 1, 167 Wis. 348, 167 NW 
449, 

[f] Payment of damages before 
entry on land.—Under St. (1898) §§ 
1379-11 to 1379-31, all damages al- 
lowed to the owner of property taken 
by a drainage district must be paid 
or tendered before the commissioners 
are authorized to enter upon the 
lands for the construction of the im- 
provement, and the whole amount of 
damages must be ascertained and re- 
ported to the court before the final 
order confirming the report is made 
and the initial assessment is laid. 
Hence a provision in the report’ of 
the commissioners approved by the 
court, which, instead of determining 
the damages to a railroad company’s 
right of way, postponed the ascer- 
tainment thereof and attempted to 
bind the drainaze district for the ex- 
pense of all changes then or there- 
after to be made in the roadbed, 
bridges, or culverts of the railroad 
by reason of the construction of the 
drainage ditches, was void, and im- 


other public authoritiés.>+ 
pears at the hearing and is afforded full opportunity 
to litigate the question of damages, the judgment 
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Where the owner ap- 


posed no liability on the district. 
Chicago, etc., . Co. v. Lemonweir 
River Drain, Dist., 135 Wis. 228, 115 
NW 825. 

[g] Statute not retroactive.—The 
remedy by arbitration provided by 
the drainage statute has no applica- 
tion to injuries arising before the 
passage of the act. Hemphill v. Mc- 
Kinney, 21 B. C. 561, 27 DomLR 345, 
33 WestLR 688. 

{h] In Illinois a drainage district, 
in determining and awarding compen- 
sation or damages, may proceed un- 
der the provisions of the General 
Eminent Domain Act. Bradbury v. 
Vandalia Levee, ete., Dist., 236 Ill. 
36, 86 NE 163, 19 LRANS 991, 15 Ann 
Cas 904; Smith v. Claussen Park 
Drain yn etes) Dist. e229s als bolas, 
NE 278; Joliet v. Spring Creek Drain. 
Dist.,--222 Ill. 441, 78 NE 836; Hull 
v. Sangamon River Drain. Dist., 219 
lll. 454, 76 NE 701; Hutchins. v. 
Vandalia, Levee, ete, Dist., 217 Tl. 
561, 75 NE 354; Stack v. Peo, 217 
Tll, 220, 75 NE 347; Michigan Cent. 
R. Co. v. Spring Creek Drain. Dist., 
245) W150, 74 ANE 69.65 Cleveland, 
ete., R. Co. v. Polecat Drain. Dist, 
213 Ill. 88, 72 NE 684; Juvinall v. 
Jamesburg Drain. Dist. 204 Ill. 106, 
68 NE 440; Wabash R. Co. v. Coon 


Run (Drain:; -ete:; Dist. 194, -1l..310; 
62 NE 679. 
[i] In Ontario (1) the statutes 


have provided that the question of 
damages caused by the construction 
of a drain shall be submitted to the 
determination of arbitrators or a ref- 
eree, Ellice Tp. Corp. v. Hiles,--23 
Can. S. C. 429; McClure v. Brooke Tp., 
5 Ont. L. 59, 1 OntWR 835 [rev 4 
Ont. L. 97, 1 OntWR 274] (holding 
that the drainage referee is not an 
official referee, and that an action 
for damages cannot be referred to 
him unless he is agreed upon by the 
parties as a special referee); Wigle 
v. Gosfield South Tp., 1 Ont. L. 519 
[app allowed on other grounds 7 Ont. 
L. 302, 3 OntWR 21] (holding that, 
where, after damages have been in- 
curred by the construction of drain- 
age works in a township, the town- 
ship is divided, proceedings by land- 
owners suffering damage must be 
brought against bcth townships, and 
not against that one only in which 
plaintiff’s land is located); In re 
Byrne, 17 Ont. 354; In re Hodgson, 
11 Ont. 589. See Thackery v. Ra- 
leigh Tp., 25 Ont. A. 226 (holding 
that damages are recoverable in ar- 
bitration proceedings or by action). 
(2) Notice of damage claim must be 
filed within the time prescribed by 
statute. Wigle v. Gosfield South Tp., 
7 Ont. L. 302, 3 OntWR 21. Compare 
Thackery v. Raleigh Tp., supra 
(holding that a statute requiring the 
claim to be filed within one year 
from the time of the injury was di- 
rectory). 

51. I1l.—McGillis v. Willis, 39 Tl. 
A. 311 (holding that, when a tem- 
porary dam to float boats containing 
machinery was necessary in the con- 
struction of a drain, the damage 
caused by the consequent overflow 
of lands was presumed to be con- 
sidered by the jury in assessing dam- 
ages, and that it could not be re- 
covered for independently of the 
jury’s assessment). 

Towa.—Smittle v. Haag, 
492, 118 NW 869. 

Mass.—Hull v. Westfield, 133 Mass. 
433. 

Mo.—Vansickle v. Knox County 
Drain. Dist. No. 1, 186 Mo. A. 563, 172 
Sw 405. 

N. C.—Newby v. Bear Swamp 
Drain, Dist, 163 N: C. 24,.79 SH 266. 

N. D.—Ross v. Prante, 17 N. D. 266, 
115 NW 833; Skeffington y. Prante, 17 


140 Iowa 


N. D. 266, 115 NW 834. 
Ont.—Donaldson vy. Dereham, 10 
OntWR 220. 
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is conclusive in the absence of an appeal,5? except 
as to damages resulting from negligence in con- 
But if no proceedings are 
taken by the drainage authorities to assess damages, 
the landowner, having been given no opportunity to 
present his claim, may recover his damages in an 
action at law,°* and such right is sometimes ex- 
pressly conferred by the drainage statutes,*® 
action against a drainage district for damages by 
a landowner who has had no notice of the proceed- 
ings, the petition is demurrable for defect of par- 
ties if the drainage commissioner is not made a 
party defendant as required by statute.5° 

The Chicago sanitary district, by express provi- 


struction or operation.®? 


4 


“Where the Legislature authorizes 
a work for public use, and the work 
thus authorized is executed in a rea- 
sonably proper and skilful manner, 
any damage necessarily caused to 
any person by taking his property 
can be recovered only in the man- 
ner pointed out by the statute. The 
acts complained of in this case were 
done under the authority of the pub- 
lic, in the exercise of .the right of 
eminent domain; they were legal and 
right, and the plaintiffs’ exclusive 
remedy is by an application for a 
jury under the statute.” Hull v. 
Westfield, 133 Mass. 433, 434. 

[a] Tllustration.—Aets 30th Gen. 
Assembly ¢c 68 § 26 (Code Suppl. 
[1907] § 1989a25), providing that 
upon the establishment of a new 
drainage district to supplant an old 
one the value of the old improve- 
ment incorporated into the new shall 
be credited to those owning the old, 
provides an exclusive remedy for a 
landowner to recover for interfer- 
ence with his beneficial interest in 
the tile of an old district, and he 
cannot bring suit against the coun- 
ty supervisors for the value of the 
tile. Smittle v. Haag, 140 Iowa 492, 
118 NW 869. 

{b] It will be presumed that sub- 
sequent damages by flooding and pol- 
lution were included in assessment 
by viewers in original proceedings. 
Vansickle v. Knox County Drain. 
Dist., 186 Mo. A. 563, 172 SW 405. 

52. Beaufort County Lumber Co. 
v. Back Swamp Dist. Drain. Comrs., 
174 N. C. 647, 94 SE 457. 

53. Chicago Sanitary Dist. v. Ray, 
85 Ill. A. 115; Beaufort County Lum- 
ber Co. v. Back Swamp Dist. Drain. 
Comrs., 174 S. C. 647, 94 SE 457. 

54. Price v. Union Dist. No. 1 
Drain. Comrs., 253' Ill. 114, 97 NE 
243; Bradbury v. Vandalia Levee, 
ete., Dist., 236 Ill. 36, 86 NE 163, 19 
LRANS 991, 15 AnnCas 904; Dowd v. 
Harmon Tp. Drain. Dist. No. 1, 160 
Ill. A. 476 (where a drainage district 
widened a ditch beyond the right of 
way which had been lawfully ac- 
quired); Bruntmeyer v. Squaw Creek 
Drain. Dist. No. 1; 196 Mo. A. 360, 
194 SW 748. Compare Bradshaw v. 
Sny Island Levee Drain. Dist., 201 
Tll. A. 428 (holding that, where in 
the construction of the work a dam, 
not shown by the petition or the 
plan filed to be a part of the im- 
provement, was built across an exist- 
ing ditch, so as to cause water to 
flow back upon adjoining property, 
the drainage district was liable to 
the landowner for the resulting dam- 
ages, since he had no opportunity to 
make objections on the hearing). 

[a] Where land outside of a 
drainage district is injured by over- 
tlow caused by the establishment of 
a district, the owner having had no 
opportunity to have his damages as- 
sessed may recover for the injury 
in an action at law against the dis- 
trict. Bruntmeyer v. Squaw Creek 
Drain. Dist. No. 1, 196 Mo. A. 360, 
194 SW 748. 

[b] Defendant’s acts need not be 


s0le' cause of damage.—Bruntmeyer | 
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v. Squaw Creek Drain. Dist. No. 1, 
196 Mo. A. 360, 194 SW 748. 

55. See infra text and notes 57-60., 

56. Niblo v. Oklahoma County 
Drain. Dist., (Okl.) 160 P 468. 

57. Wheeler v. Chicago Sanitary 
Dist., 270 Ill. 461, 110 NE 605; Shaw 


v. Chicago Sanitary Dist., 267 Ill. 
216, 108 NE 59; Jones v. ‘Chicago 
Sanitary Dist., 265 Ill. 98, 106 NH 


473; Brockschmidt v. Chicago Sani- 
tary Dist., 260 Ill. 502, 103 NE 243; 
Smith v. Chicago Sanitary Dist., 260 
Ill. 4538, 103 NE 254; Vette v. Chicago 
Sanitary Dist., 260 Ill. 432, 103 NE 
241; La Salle County Carbon Coal 
Co. v. Chicago Sanitary Dist., 260 Ill. 
423, 103 NE 175; Reinke v. Chicago 
Sanitary Dist., 260 Ill. 380, 103 NE 
236 (instruction held not mislead- 
ing); Gentlemen v. Chicago Sanitary 
Dist., 260 Ill. 317, 108 NE 234; Har- 


ney v. Chicago Sanitary Dist., 260 
Ill. 54, 102 NE 1070; Jones v. Chi- 
cago Sanitary Dist., 252 Ill. 591, 97 


NE 210; Suehr v. Chicago Sanitary 
Dist.,. 242 Tll. 496, 90 NE 197; Miller 
v. Chicago Dist., 242 Ill. 321, 90 NE 
1; Chicago Sanitary Dist. v. Ray, 
199 Ill. 63, 64 NE 1048, 93 AmSR 102; 
Hunter v. Chicago Sanitary Dist., 
179 TI AL 172 \Zinger™ vioChicago 
Sanitary Dist., 175 Ill. A. 9; Chicago 
Sanitary Dist. v. Alderman, 113 Ill. 
A. 23; “Chicago § Sanitary - Dist. -v: 
Conroy, 109 Ill. A. 367; Chicago Sani- 
tary Dist. v. Herbert, 108 Ill. A. 532; 
Chicago Sanitary Dist. v. Ray, 85 Ill. 
A. 115 (holding that, after the con- 
demnation of land for a drainage 
canal and the payment of the dam- 
ages awarded, the sanitary district 
will still be liable for damages re- 
sulting from its negligence either in 
the construction or operation of its 


canal). 
{a] Title of person injured.—(1) 
It is not the intention of Sanitary 


District Act (Hurd Rev. St. [1911] ¢ 
24 p 355) § 19, that a district shall 
be permitted to question the strength 
and validity of the title of those 
who are injured by an overflow of 
water, produced by the waters of a 
district channel. Zinser v. Chicago 
Sanitary Dist., 175 Ill. A. 9. 
plea denying ownership in plaintiff 
amounts to the general issue and is 
demurrable, Zinser v. Chicago Sani- 
tary Dist., supra. (3) An instruc- 
tion that open, peaceable, notorious, 
and exclusive possession constitutes 
sufficient proof of title in plaintiff 
for the purposes of the suit is prop- 
erly given. Hunter v. Chicago Sani- 
tary “DistS 179 TAs 172) 

[b] New causes of action.—While 
all damages must be recovered in one 
suit brought within five years of the 
construction, nevertheless conse- 
quential damages from enlarged oper- 
ations or increased overflow give rise 
to new causes of action. Wheeler 
v. Chicago Sanitary Dist., 270 Ill. 461, 
110 NE 605. 

Measure and elements of damages 
see supra § 197. 

58. Jones v. Chicago Sanitary 
Dist., 265 Ill. 98, 106 NE 473; Jones v. 
Chicago Sanitary Dist., 252 Ill, 591, 
97 NE 210. 


(2) A’ 


Nae 


sion of statute, is made liable to an action at law 
for the recovery of damages by a person whose 
lands are overflowed or otherwise injured by the 
construction, enlargement, or use of any channel or 
other improvement under the act,°? and such lia- 
bility does not depend upon any wrongful purpose 
or negligent act on the part of the sanitary dis- 
If notice of intention to sue is given in 
accordance with the provisions of the statute,°? at- 
torneys’ fees may be recovered by plaintiff in case 
judgment is rendered against the district.°° 

(2) Notice.®+ 
quire that, in proceedings to assess damages for 
land taken for a drain, notice shall be served on all 


The statutes usually re- 


59. Wheeler v. Chicago Sanitary 
Dist., 270 Ili. 461, 110 NE 605; La 
Salle County Carbon Ccal Co. v. Chi- 
cago Sanitary Dist., 260 Ill. 423, 103 
NE 175; Gentleman v. Chicago Sani- 
tary Dist., 260 Ill. 317, 103 NE ‘234; 
Miller vy. Chicago Sanitary Dist., 242 
Ill. 321, 90 NE 1; Chicago Sanitary 
Dist. v. Ray, 199 Ill. 63, 64 NE 1048, 
93 AmSR 102; Chicago Sanitary Dist. 
v. Alderman, 113 Ill. A. 23; Chicago 
ee, Dist. v. Herbert, 108 Ill. A. 
2) . 

[a] Sufficiency of notice.—(1) A 
notice of claim for damages for in- 
juries to land by overflow due to the 
construction and operation of a 
drainage canal is sufficient, where it 
states the amount of damage claimed, 
the cause of damage, and that plain- 
tiff intends to sue for them. Wheel- 
er v. Chicago Sanitary Dist., 270 111. 
461, 110 NE 605. (2) Where the no- 
tice is broad enough to cover a suit 
for permanent damages to the whole 
tract, it is immaterial that the orig- 
inal declaration was only for tempo- 
rary damages, since thn notice is 
sufficient as the basis of a claim for 
attorneys’ fees under amended counts 
for permanent injuries. Chicago 
Ph tif Dist. v. Herbert, 108 Ill. A. 


{[b] The notice sufficiently de- 
scribes the land claimed to have been 
damaged if it enables the district of- 
ficers to locate and examine such 
land. Miller vy. Chicago Sanitary 
Dist., 242 Ill. 321, 90 NE 1; Chicago 
Rea Dist. v. Alderman, 113 Ill. 

{c] It is not necessary to count 
in the declaration upon the giving of 
such notice. Chicago Sanitary Dist. 
v. Alderman, 113 Ill. A. 23. 

60. Wheeler v. Chicago Sanitary 
Dist, °270" Il’ 461, °910 ONE 605 
(amount of fees); Smith vy. Chicago 
Sanitary Dist., 260 Tll. 453, 103 NE 
254; Vette v. Chicago Sanitary Dist., 
260 Ill. 432, 103 NE 241; La Salle 
County Carbon Coal Co. v. Chicago 
Sanitary Dist., 260 Ill. 423, 103 NE 
175 (time of fixing fees); Reinke v. 
Chicago Sanitary Dist., 260 Ill. 380, 
103 NE 236 (amount of usual charge 
under like circumstances); Gentle- 
man v. Chicago Sanitary Dist., 260 
Ill. 317, 103 NE 234 (amount of 
fees); Jones v. Chicago Sanitary 
Dist., 252 Ill. 591, 97 NE 210; Miller 
v. Chicago Sanitary Dist., 242 Tl. 
321, 90 NE 1; Chicago Sanitary Dist. 
v. Ray, 199 Ill. 638, 64 NE 1048, 93 
AmSR 102; Chicago Sanitary Dist. 
via" Herbert, 108 TIP MAL 632: 

[a] The statute allowing attor- 
neys’ fees is constitutional.—Smith 
v. Chicago Sanitary Dist., 260 Ill. 453, 
103 NE 254; Vette v. Chicago Sani- 
tary Dist., 260 Ill. 432, 103 NE 241; 
Reinke v. Chicago Sanitary Dist., 260 
Ill. 380, 103 ‘NE 236; Gentleman v. 
Chicago Sanitary Dist., 260 Tll. 317, 
103 NE 234; Miller v. Chicago Sani- 
tary Dist., 242 Il]. 321, 90 NE 1; Chi- 
cago Sanitary Dist. v. Ray, 199 TIll. 
63, 64 NE 1048, 93 AmSR 102. 

61. Of assessment see infra § 229. 

Of drainage proceedings generally 
see Supra §§ 68-77. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


= 


[§§ 199-200 


-o 


§§ 200-202] 


persons interested in the same manner and with like 


effect as process in civil cases.®? 
[§ 201] (3). Appeal 


unconstitutional.®® 
be authorized to be taken pending 
the amount of compensation.°® 


62. Ill—Santa Fe Drain. Comrs. 
v. Waeltz, 41 Ill. A. 575; McLean 
County Drain. Comrs. v. Peo., 26 Ill. 
A. 276. 

Ind.—Hoefgen v. Harness, 148 Ind. 
224, 47 NE 470. 

Ilowa.—Taylor v. Emmet County 
Drain. Dist., 167 Iowa 42, 148 NW 
1040, LRA1916B 11938; Collins v. Pot- 
tawattamie County, 158 Iowa 322, 138 
NW 1095. Compare Howard v. Em- 
met County, 140 lowa 527, 118 NW 
882 (holding that, if the drainage 
law was invalid because notice to 
landowners to appear and be heard 
on the question of damages was not 
required, the point could not be 
raised by a landowner who appeared, 
without objection, before the board 
of supervisors in response to a no- 
tice of reassessment). 

Minn.—State v. Polk County, 87 
Minn. 325, 92 NW 216, 60 LRA 161. 

Oh.—Portage County v. Gates, 83 
Oh. St. 19, 93 NE 255 (holding that 
publication of notice was_ sufficient). 

fa] Gandowners outside district. 
—Under one statute, it has been held 
that the notice required to be given 
to all persons interested to appear 
and present their claims for damages 
applies to and affects those owners 
only whose lands are within the 
drainage district. Santa Fe Drain. 
Dist. v. Waeltz. 41 Ill. A. 575. 

68. Appeal in: 

Condemnation proceedings generally 

see Eminent Domain [15 Cyc 944]. 
Drainage proceedings generally see 

supra §§ 123-143. ; 

64. See statutory provisions; and: 

U. S—kKaw Valley Drain. Dist. v. 
Metropolitan Water Co., 186 Fed. 315, 
108 CCA 393 [certiorari den 220 U.S. 
GUS sl SCtRMad 9.55. Tas eds <6L0i]- 

Ill. Peo. v. Chapman, 128 Ill. 496, 
21 NE 507. 

JInd.—Wilson v. Talley, 144 Ind. 74, 
42 NE 362, 1009. 

Towa, —' Brown. .v. Palo. Alto 
County Drain, Dist. No. 48, 163 Lowa 
290, 143 NW 1077; Mackland v. Pot- 
tawattamie County, 162 Iowa 604, 
144 NW 317; Mackland v. Pottawat- 
tamie County, 162 Iowa 604, 144 NW 
317 (changing theory of case on ap- 
peal); In re Boon, ete., Counties Joint 
Drain. Dist. No. 3, 160 Iowa 293, 141 
NW 939; Cooper v. Calhoun County, 
152 Iowa 252, 132 NW 40 (filing no- 
tice of appeal and bond in county 
where land lies); Gish v. Castner, 
ete., Drain Dist., 136 Iowa 155, 113 
NW 757 (notice of appeal); Clary v. 
Woodbury County, 135 lowa 488, 113 
NW 330 (time of appeal); Henderson } 
v. Calhoun County, 129 Iowa 119, 105 
NW 383 (time of appeal; notice to pe- 
titioners). 

Ky.—Lancaster v. Leaman, 110 Ky. 
251, 61 SW 281, 22 KyL 1842 (dam- 
ages sole issue on appeal when no 
appeal from establishment of ditch). 

Minn.—Plaster v. Aitkin County, 
135 Minn. 198, 160 NW 493 (time of 
filing notice and bond); Rooney v. 
Stearns County, 130 Minn. 176, 158 
NW 858; Mundwiler v. Bentson, 128 
Minn. 69, 150 NW 209; Cunningham 
v. Big Stone County, 122 Minn. 392, 
142 NW 802; Aspelin v. Murray Coun- 
ty, 115 Minn. 440, 132 NW 749; State 
v. Polk County, 87 Minn. 325, 92 NW 
216. 60 LRA 161; Thompson v. Polk 
County, 38 Minn. 130, 36 NW 267. 

Mo.—Western Tie, etc., Co. v. Nay- 


and Certiorari.®* 
drainage statutes generally give a landowner ag- 
grieved by the award of the appraisers as to the 
damages the right to appeal therefrom,®** and a 
statute which withholds such right has been held 
But possession of the land may 


lor Drain. Dist., 226 Mo. 420, 126 
SW 499; Chariton County Drain. Dist. 
No. 4 v. Wabash R. Co., 216 Mo. 
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Certiorari will lie in a proper case to review pro- 


ceedings by a drainage district to condemn land for 


The 


an appeal as to 


a drain,®? but not where a remedy by appeal is avail- 
able and adequate.°® 

[§ 202] 2. Injuries from Defects or 
a. Liability of District or County. A drainage dis. 
trict or county is not, as a general rule, liable for 
its negligence or the negligence of its officers ana 
agents in the construction of drains, unless such 


Torts 69__ 


liability is imposed by statute,’° although there is 


709, 116 SW 549. 
ane Y.—Peo. v. 64 N. Y. 


Oh.—Chesbrough v. Putnam, 
Counties, 37 Oh. St. 508. 

Wash.—State v. King County Su- 
per. Ct.,’3l Wash, 32, 71 P-601: 

Wis.—Smeaton y. Austin, 82 Wis. 
76, 51 NW 1090 (amendment allow- 
ing appeal held applicable to pend- 
ing proceedings). 

Ont.—In re Hodgson, 11 Ont. 589 
(where award was set aside); Otto 
v. Roger, 39 Ont, L. 127, 12 OntWN 
45, 35 DomLR 339 [app dism 40 Ont. 


Wasson, 


etc, 


pean 13 OntWN 58, 38 DomLR 
Compare Bogue Hasty Drain. 
Dist. v. Napanee Plantation Co., 


(Miss.) 78 S 709 (holding that neither 
LL: [1912] <¢ 196;-nor’ GL. [1914] ¢ 270; 
gives a drainage district a right to 
appeal from an order of a chancellor 
directing payment of damages, and 
that such order is not a “‘final decree” 
from which an appeal will lie under 
Code [1906] § 38). 

{a] Validity of statute.—The Ohio 
Conservancy Act § 34, providing that 
an appeal from the award of com- 
pensation or damages or benefits shall 
be from the award and from no 
other part of the decree, is valid. 
Orr v. Allen, 245- Fed. 486 [aff 248 
US.2351: 

[b] An independent action can- 
not be maintained to set aside, on 
the ground of fraud and want of ju- 
risdiction, an award made by ap- 
praisers under the statute, where 
such statute prevides for an appeal 
by either party, ind there is no al- 
legation of proot that an appeal was 
prevented by fraud, collusion, acci- 
dent, or mistake. Peo. vy. Wasson, 
64 N. Y. 167. 

[c] After filing assessment roll. 
After the assessment roll has been 
filed with the clerk, the commission- 
ers have no authority over it, and 
any credit allowed by them to land- 
owners thereafter is invalid. Their 
proper remedy is appeal. PEOs Vie 
Chapman, 128 Ill. 496, 21 NE 507. 

{d] -A county has no interest en- 
titling it to appeal from a judgment 
of a district court on appeal from 
the action of a board of supervisors 
in assessing damages due to _ the 
construction of a drain. Gish v. Cast- 
ner, ete., Drain. Dist., 136 Iowa 155, 
113 NW 757. 

fe] A drainage district is not a 
proper party defendant on an ap- 
peal from a disallowance of damages 
on the establishment of a drainage 
district under Acts 30th Gen. As- 
sembly p 61 c 68, the district not 
being a legal entity. Clary v. Wood- 
ROR County, 135 Iowa 488, 113 NW 

0. 

{f] Imposition of costs as abridg- 
ing right of appeal.—L. (1869) c 888, 
authorizing the court to award costs, 
not exceeding fifteen dollars and dis- 
bursements, on an appeal from a de- 
cision of drainage commissioners, is 
not unconstitutional, as imposing a 
condition which abridges the right of 
appeal. In re Lent, 47 App. Div. 349, 
69 NYS 227. 

[g] Trial de novo.—Since, on ap- 
peal to the district court, there is a 
trial de novo as to the assessment of 
damages and benefits, care should be 
taken that the findings of the view- 
ers relative to damages and benefits 
do not reach the jurors. Rooney v 
Stearns County Bd., 130 Minn. 176, 


153 NW 858. And see O’Connor v. 
Big Stone County, 122 Minn. 392, 142 
NW 802 (holding that it was error 
for the trial court in its instructions 
to put unnecessary emphasis upon 
the fact that the viewers had made 
an assessment, which had been con- 
firmed by the court). 

65. Bemis v. Guirl Drain. Co., 182 
Ind. 36, 105 NE 496 (holding that 
the Drainage Corp. Act § 21, which 
provides that the only question tried 
on appeal from the assessment by 
the appraisers shall be the amount 
of benefit, thereby excluding an ap- 
peal from the assessment of dam- 
ages, is invalid as an unwarranted 
and arbitrary discrimination). But 
see Niles Drain. Comrs. v. Harms, 238 
Til, 414, 87 NB 277 (holding that a 
judgment of a justice of the peace 
for damages in establishing a right 
of way, under the Farm Drainage 
Act [Hurd Rev. St. (1908) c 42], does 
not involve the freehold, so that the 
provision that the judgment “shall 
be final and conclusive” and the fail- 
ure of the act to provide for an ap- 
peal does not violate any constitu- 
tional provision, and holding further 
that an appeal cannot be taken un- 
der the general statute allowing ap- 
peals). 

66. Kaw Valley Drain. Dist. v. 
U.VS:, Trust. Co. -186" Med. -S24n10s 
CCA 402; Kaw Valley Drain. Dist. v. 
Metropolitan Water Co., 186 Fed. 315, 
108 CCA 393 [certiorari den 220 U. S. 
615, 81 SCt 719, 55 L. ed. 610, and 
app dism 223 U. S. 519, 82 SCt 246, 
56 L. ed. 533]. 

67. Union Drain. Dist. Comrs. v. 
Volke, 163 Ill. 248, 45 NE 415 [aff 
59 Ill. A. 283]. See also State v. 
Lord, 26 N. J. L. 140 (holding that 
certiorari is a proper remedy where 
damages assessed are clearly illegal, 
but not where the only objection is 
that they are unjust or inequitable). 
See generally Eminent Domain [15 
Cye 969]. 

68. State v. King County Super. 
Ct., 31 Wash. 32, 71 P 601. 

Certiorari generally see Certiorari 


§ 25. 

69. Injuries from obstructions see 
infra § 205. 

70. U. S.—Sels v. Greene, 88 Fed. 


129, 81 Fed. 555. 

_ Ark.—Timothy J. Foohey Dredg- 
ing Co. v. Mabin, 118 Ark. 1, 175 SW 
400; Timothy J. Foohey Dredging Co. 
v. Lovewell, 170 SW 1012; Wood v. 
Conway County Drain. Dist. No. 2, 
110, Arks -416,~ 161. (SW. 1057: re 
Smith Sewer Dist. No. 2 v. Moreland, 
94 Ark. 380, 127 SW 469, 21 AnnCas 
957 (not liable for negligent injury 
to workman). 

Cal.—Hensley v. Reclamation Dist. 
No. 556, 121 Cal. 96, 53 P 401. Com- 
pare Perkins v. Blauth, 163 Cal. 782, 
127 P 50 (holding that, if the injury 
results from the negligent or im- 
proper manner in which it is per- 
formed, the person so _ negligently 
acting will be responsible, and the 
public corporation may or may not 
be responsible depending upon the re- 
lationship which it may sustain to 
that agent). 

Ga.—Almand v. Bd. of Drain. 
Comrs., 147 Ga. 532, 94 SE 1028. 

Ill.—Elmore v. Mason City Drain. 
Comrs., 135 Tl. 269, 25 NE 1010. 26 
AmSR 363; Santa Fe Drainage Dist. 
v. Waeltz, 41 Ill. A. 575; Russell, ete., 
Drain. Dist. v. Pinkstaff, 41 Ill. A. 
504; MeGillis v. Willis, 39 Ill. A. 311; 
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authority' to the contrary.” 


work was done.7 
Failure to repair. 


Elmore v. Drain. Comrs., 32 Ill, A. 122 
[aff 135 Ill. 269, 25 NE 1010, 25 AmSR 
363]. Compare Bradbury. v. Van- 
dalia Levee, etc., Dist., 236 Ill. 36, 
86 NE 163, 19 LRANS 991, 15 Ann 
Cas 904 [rev 140 Ill. A. 298] (holding 
that, while a drainage district is not 
liable for the unauthorized acts of its 
commissioners, for which they are 
personally liable, the district is pro- 
hibited by the constitution from tak- 
ing or damaging lands without mak- 
ing compensation; that where the 
statute under which a district is or- 
ganized makes it liable for damages 
to land lying above the district by 
the construction of any levee or 
ditch, the law contemplates that the 
liability shall be enforced by assess- 
ment against the lands in the dis- 
trict; and that where the damages 
have’ not been ascertained or paid, 
the landowner may sue the district 
in an action on the case). But see 
Handfelder v. Hast Side Levee, etc., 
Dist., 194 Hl. A. 262 (holding that 
a tenant of lands outside a sanitary 
and levee district may sue and re- 
cover for-the loss to crops and other 
property occurring from the negli- 
gence or wrongful act of the district 
in the construction of a levee re- 
sulting in the flooding of tenant’s 
Jand after an extraordinary flood, al- 
though the crops were planted after 
the levee was constructed). 

Iowa.—Packard v. Voltz, 94 Iowa 
277, 62 NW 757, 58 AmSR 396; Dash- 
ner v. Mills County, 88 Iowa 401, 
55 NW 468. But see Holmes v. 
Calhoun County, 97 Iowa 360, 66 NW 
145 (holding that the maintenance of 
a tile drain by a county along a 
highway, so as to discharge upon 
plaintiff's land surface water which 
would not otherwise have flowed over 
it, and cast water on the land in a 
different manner from that in which 
it flowed before, is actionable). 

Minn.—Gaare v. Clay County, 90 
Minn. 530, 531, 97 NW 422; Thomp- 
son v. Polk County, 38 Minn. 130, 36 
NW 267. 

Tex.—Floria v. Galveston County, 
(Civ. A.) 55 SW 540. 

Wis.—Chicago, ete., R. Co. v. Lem- 
onweir River Drain. Dist., 135 Wis. 
228, 115 NW 825. 

See also supra § 199 text and note 


{a] Reason for rule.—(1) “The 
drainage district has only such pow- 
er, and has only such liabilities, as 
are prescribed by the statute creat- 
ing it. The district has no property, 
out of which a judgment for tort 
could be satisfied. It is true, it has 
the power to levy assessments, but 
this can be done only for the pur- 
poses provided in the act. And the 
statute does not give it any power 
to levy assessments for the satis- 
faction of judgments for tort against 
it.” Wood v. Conway County Drain. 
Dist. No. 2, 110 Ark. 416, 422, 161 SW 
1057. (2) “The non-liability of the 
public quasi corporation, unless lia- 
bility is expressly declared, is usu- 
ally placed upon these grounds: that 
the corporators are made such nolens 
volens, that their powers are limited 
and specific, and that no corporate 


While a drainage dis- 
trict or county is not liable for an injury which 
results from the negligent manner in which the work 
is done by an independent contractor,”* the rule has 
been held not to apply where the injury was due to 
defective plans or methods pursuant to which the 


Drainage districts, or munici- 
palities maintaining drains, have in some cases been 
held lable for injuries caused by failure to repair 
or clean out such drains,’* but in others, the rule, 
exempting a county or district from lability for 
the negligence of its officers or agents in construct- 
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drain.” 


work.’8 


ficers. 


funds are provided which can, with- 
out express provision of law, be ap- 
propriated to private indemnification. 
Consequently, in such case, the lia- 
bility is one of imperfect obligation; 
and no civil action lies at the suit of 
an individual for nonperformance of 
the duty imposed.” Elmore v. Drain. 
Comrs., 135 Ill. 269, 274, 25 NE 1010, 
25 AmSR 363. 

{[b] The county is not liable for 
damages caused by the overflowing of 
a drain primarily for the benefit of 
abutting owners, but constructed un- 
der its direction, and which has been 
obstructed by sediment. Nutt v. Mills 
County, 61 Iowa 754, 16 NW 536; 
Green v. Harrison County, 61 Iowa 
311, 16 NW 136. 

Liability of counties for torts gen- 
erally see Counties §§ 272-276. 

71. Boschulte v. Elk Horn River 
Drain. Dist., (Nebr.) 167 NW _ 730; 
Bunting v. Oak Creek Drain. Dist., 
99 Nebr. 848, 157 NW 1028, LRA1918 
B 1004; Dryden vy. Peru Bottom Drain. 
Dist. No. 1, 99 Nebr. 837, 158 NW 54 
(flooding lands); Leary v. Camden 
RuneDrain.. Dist Comrs., wliic <NwiGy 
25, 89 SE 803; Linn v. Walla Walla 
County, 99 Wash. 224, 169 P 323. And 
see Bungenstock v. Nishnabotna 
Drain. Dist., 163 Mo. 198, 64 SW 149 
(holding that in an action for dam- 
ages for negligently constructing. a 
ditch across plaintiff’s farm, an in- 
struction that @efendant was not re- 
quired to construct its ditch so as to 
prevent overflow in time of high wa- 
ter was erroneous, defendant’s duty 
being so to construct it as to pre- 
vent the overflow of plaintiff’s land 
except in cases of extraordinary high 
water). 

[a] The county and not the drain- 
age district is the only corporation 
suable for negligent construction and 
maintenance of a drainage ditch ina 
drainage improvement district of a 
county, the ditch having been con- 
structed by the county under L. 
(19138) p 611 (Remington Code [1915] 
§§ 4226-1 to 4226-41). Linn v. 
Walla Walla County, 99 Wash. 224, 
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72. Nicholson vy. Inlet Swamp 
Drain Dist., 280 Ill. 366, 117 NE 445; 
Thompson y. Polk County, 38 Minn. 
130, 36 NW 267. 

73. Nicholson v. Inlet Swamp 
Drain. Dist., 280 Ill. 366, 117 NE 445. 
But see Thompson v. Polk County, 38 
Minn. 130, 36 NW 267 (holding that 
a county is not liable for a defect or 
want of efficiency in the plan of a 
ditch established pursuant to the 
provisions of the Drainage Act). 

[a] Mllustration.—A drainage dis- 
trict whose plans for ditch enlarge- 
ment allowed insufficient slope to 
prevent caving in of the banks was 
liable for injury caused by material 
deposited on plaintiff’s land by an in- 
dependent contractor while dredging 
the caved-in material from the ditch. 
Nicholson v. Inlet Swamp Drain. 
Dist., 280 Ill. 366, 117-NE 445. 

74. Lunger v. Chrisman, 145 Il. 
‘A. 543; Hutchinson y. Clay Tp, 14 
Pa. Super. 546 (holding that, where 
supervisors fail to keep a drain cross- 
ing a highway free from obstruction, 


Bs). 


[§§ 202-203 


ing a drain, has been applied to neglect on the part 
of such officers or agents to repair an existing 


In Canada a bie is liable to a landowner 
for injuries to his land caused by negligence in the 
construction or 
failure to make repairs, or by the construction of 
a ditch without any proper by-law authorizing the 


operation of drains,“® or by 


[§ 203] b. Liability of District or County Of- 
The officers of a drainage district or county 
are personally lable for injuries to land caused by 
their negligent or tortious acts or omissions,’® al- 


as required by the act of June 13, 
1836 [P. L. p 551], the township is 
liable for injuries to an adjacent 
property owner resulting therefrom). 

75. Gaare v. Clay County, 90 Minn. 
530, 97 NW 422. 

76. Montreal y. Ste. Cunegonde, 32 
Can. S. C. 185 (municipality held 
liable under contract); Truro v. Arch- 
ibald, 31 Can. S. C. 380; Sombra Tp. 
Corp., v. Chatham Tp. Corp., 21 Can. 


S. C. 305; Williams v. Raleigh Tp. 
Corp:,4-21' +i\Can.S:.Ca L035 sBarkercy, 
Tilbury North) Ep: Corp., 713 vOnt., ka 


225, 8 OntWR 457, 862; In re Mc- 
Clure, 11 Ont. LL. 115, 6 OntWR, 102% 
(holding that the assessment for 
damages and costs resulting from 
a defective system of drainage must 
be made only against lands included 
in the drainage scheme complained 
of, and that the lands included in 
an amended scheme undertaken after 
the right to damages has accrued 
and claim has been made are not 
liable); Bradley v. Raleigh Tp. Corp., 
10 Ont. L. 201, 6 OntWR 267 (hold- 
ing that persons whose lands are in- 
jured by the negligent operation of 
a pumping plant, constructed by a 
township under the Drainage Act, 
may recover damages from the town- 
ship); McKim v. East Luther Tp., 
1 Ont. L. 89, 21 CanLTOccNotes 113; 
McCrimmon y. Yarmouth Tp., 27 Ont. 
A. 636; Fitzgerald v. Ottawa, 22 Ont. 
A. 297; Van Egmond v. Seaforth 
Corp., 6 Ont. 599; Northwood v. Ra- 
leigh Tp. Corp., 3 Ont. 347; White 
Vig Gosticlds) Dp. Corpim 2ivOnte eas 
Miernicki v. Sandwich East, 14 Ont 
WR 455; Rudd v. Arnprior, 13 OntWR 
172; McOuat y. Stormont, 8 OntWR 
40; Woolard v. Burnaby Corp. (B. C.) 
2 WestLR 402; Teitelbaum v. Mor- 


ris, (Man.) 5 WestLR 449; Basker- 
ville v. Franklin, (Man.) 3 WestLR 
547. Compare Ellice Tp. Corp. v. 


Hiles, 23 Can. S. C. 429 (holding that, 
where a scheme for drainage work, 
legally authorized, proves defective 
and the work has not been skillfully 
or properly performed, persons whose 
dJands are damaged cannot sue the 
municipality as a tort feasor, but 
must proceed under the statute pro- 
viding for the submission to a ref- 
eree of the question of damage done 
in construction of the work). 

77. McKim v. East Luther Tp., 1 
Ont. L. 89, 21 CanLTOcecNotes 113; 


Crawford v. Ellice Tp., 26 Ont. A. 
484, 19 CanLTOccNotes 385; Fitz- 
gerald v. Ottawa, 22 Ont. A. 297 


(where a municipality adopts as part 
of its own drainage system a drain 
existing in territory acquired from 
another municipality); White v. Gos- 
field Tp. Corp., 2 Ont. 287; O’Hara v. 
Richmond, 4 OntWR 178; Carney v. 
Colborne Tp., 2 OntWN 432, 17 Ont 
WR 879; Mandley v. Monck, 1 OntWN 
2d, eA OntWR 1222; Rayfield v. Ama- 
ranth, 2 OntWR 69. 

78. Lawrence vy. Owen Sound Mu- 
nicipal Corp., 5 Ont. L. 369, 2 OntWR 


189, 23 CanLTOceNotes 138 {aff 1 
OntWR 559]. 

qos Cal.—Perkins v. Blauth. 163 
Cal. »782;..127- -P 50; .- Brownell vw. 
Pisher,.57, Cal. 150, 


Ill.—Binder Vv. Langhorst, 234 Til. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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though this rule is not universal.8° But they are not 
hable for a mistake in judgment or for an improper 
exercise of discretion in determining the method of 
drainage, whereby the drain is rendered useless to a 
landowner assessed therefor,*! and in some juris- 
dictions drainage commissioners are, by express stat- 
utory provision, relieved from liability for injuries 
due to negligence in the prosecution of the work, 
where they do not act with a corrupt or malicious 
Damages caused by waters remaining on 
land through the failure of the contractor to com- 
plete the work in accordance with the award do not 
give a cause of action against the drainage officers,®* 
but the contractor is lable for such damages.** 

Liability of Contractors.*® 
tractor excavating a ditch for a drainage district 


intent.®? 


[§ 204] c. 


583, 85 NE 400 (under a statute mak- 
ing drainage commissioners liable for 
neglect of duty); Elmore v. Drain. 
Comrs., 135 Ill. 269, 25 NE 1010; 25 
AmSR 363; Santa Fe Drain. Dist. v. 
Waeltz, 41 Ill. A. 575; Russell, etc., 
Drain. Dist. v. Pinkstaff, 41 Il]. A. 
ae McGillis v. Willis, 39 Ill. A. 
ilae 


Ind.—Smith vy. State, 117 Ind. 167, 
19 NE 744; Cottingham v. Fortville, 
yo Turnp. Co., 112 Ind. 522, 14 NE 
479. 

Mich.—Merritt Tp. v. Harp, 141 

Mich. 233, 104 NW 587, 108 NW 417; 
Bruggink vy. Thomas, 125 Mich. 9, 83 
NE 1019; Chapel v. Smith, 80 Mich. 
100, 45 NW 69. 
- N, Y.—In re Lent, 47 App. Div. 349, 
62 NYS 227 (holding, however, that 
the fact that drainage commissioners 
entered on private property and con- 
structed drains thereon is insufficient 
to show that they were trespassers, 
where the owners of the property 
saw the work in progress, and made 
no attempt to stop it). 

N. C.—Leary v. Camden Rum 
Drain. Dist: Comrs., 172 N. C. 25, 89 
SE 803. 

Wash.—Bice v. Brown, 98 Wash. 
ALG LO), 1097. 

See generally Municipal- Corpora- 
tions [28 Cyc 466, 1257]. 

{a] Tllustration.—A drainage com- 
missioner is personally liable in 
trespass for constructing a drain 
across a turnpike, under an order 
or judgment to which the turnpike 
company was not a party. Cotting- 
ham y. Fortville, ete., Turnp. Co., 112 
Ind, 522, 14 NE 479. 

[b] A township cannot sue for in- 
juries to its highways, bridges, or 
culverts caused by the enlargement 
of artificial watercourses by the au- 
thorities of adjoining townships and 
counties. Merritt Tp. v. Harp, 141 
Mich. 233, 104 NW 587, 108 NW 746. 

{c] Trespass er certiorari.—Land- 
owners not parties to drainage pro- 
ceedings, deprived of water by the 
eonstruction of a drain, are entitled 
to sue the drain commissioner in 
trespass, certiorari not being their 
exclusive remedy. Laraway v. Wil- 
liams, (Mich.) 167 NW 960. 

[d] Instructions.—In an_ action 
under the Levee Act (Hurd Rev. St. 
[1905] c¢ 42), against drainage com- 
missioners for damages caused by 
neglect of duty, the court should not 
instruct that defendants could not be 
found guilty except for some neglect 
of their statutory duty, without in- 
forming the jury what that duty is. 
Binder v. Langhorst, 234 Ill. 583, 85 
NE 400. A 

g0. Ft. Smith Sewer Dist. No. 2 
v. Moreland, 94 Ark. 380, 127 SW 469, 
21 AnnCas 957 (holding that, aside 
from the statute which exempts 
members of boards of improvement 
from liability for acts not done with 
malicious or corrupt intent [see in- 
fra note 82], since the commission- 
ers are public officers charged with 
the performance of public duties, the 
same rule of law that exempts the 
district from liability for injury 
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[§ 205] 


A con- 


through its negligence exempts its 
officers); Packard vy. Voltz, 94 Iowa 
277, 62 NW 757, 58 AmSR 396. 

81. State vy. Gough, 55 Ind. A. 118, 
103 NE 448. And see Perkins v. 
Blauth, 163 Cal. 782787... 127: P 50 
[quot Chief Justice Taney’s state- 
ment in Kendall v. Stokes, 3 How 
(U. S.) 87, 789, 11-L. ed. 506, 833, that 
“a public officer is not liable to an 
action if he falls into error in a 
case where the act to be done is not 
merely a ministerial one, but is one 
in relation to which it is his duty to 
excercise judgment and _ discretion, 
even though an individual suffer by 
his mistake’’]. 

82. Wood v. Conway -County 
Drain. Dist. No. 2, 110 Ark. 416, 161 
SW 1057; Ft. Smith Sewer Dist. No. 
2 v. Moreland, 94 Ark. 380, 127 SW 
469, 21 AnnCas 957. 

83. O’Byrne v. Campbell, 15 Ont. 


S30. 

84. See infra § 204. 

85. Liability of sureties on con- 
tractor’s bond see supra § 170. 

86. Mitchell v. Hahn, 131 Ark, 286, 
198 SW 528; Timothy J. Foohey 
Dredging Co. v. Mabin, 118 Ark. 1, 
175 SW 400; Timothy J. Foohey 
Dredging Co. v. Lovewell, (Ark.) 170 
SW 1012; Wood v. Conway County 
Drain Dist. No. 2, 110 Ark. 416, 161 
SW 1057 (complaint held insufficient 
to show negligence); Perkins v. 
Blauth, 163 Cal. 782, 127 P 50 (hold- 
ing, however, that a contract_between 
trustees of a reclamation district and 
a drainage company providing for 
the supervision and direction of the 
work by the district officers makes 
the drainage company an employee 
of the district rather than an inde- 
pendent contractor); Fitzgibbon v. 
Western Dredging Co., 141 Iowa 328, 
117 NW 878; Steel v. Pollard, 101 
Mo. A. 684, 74 SW 373. Compare 
Powell v. Clelland, 82 Ind. 24 (hold- 
ing that, when a new ditch has been 
established opening into an old ditch, 
and the water discharged by the new 
ditch cannot be carried off by the old 
without a too frequent overflow of 
the adjoining lands, the builders of 
the new ditch must widen and deepen 
the old ditch, so as to provide for the 
increased water flow, and, in case of 
failure or refusal to do so, they be- 
come liable under Acts [1867] p 186 
§ 12, to the owners of the land along 
the line of the old ditch for all dam- 
ages they may sustain in conse- 
quence of such increased water flow, 
with ten per cent thereon and costs 
of suit). 

[a] Mlustrations.—(1) Contractor 
having a contract with the drainage 
board for the construction of ditches 
is liable for injuries caused by the 
breaking of a dam constructed by 
him which formed no part of the 
construction of ditches. Kochtitzky 
v. Bond, 128 Ark. 255,194 SW 8. (2) 
A contractor who negligently con- 
structed a dam across an existing 
ditch so as to overflow plaintiff’s 
land may not escape liability on the 
ground that the method of construc- 
tion was necessary for his own con- 


MOONS] 741 


is liable for negligence in performance of the work, 
but is not liable for injuries naturally resulting to 
adjacent lands from carrying out the plan of drain- 
age, where he exercises reasonable care.*® 
tractor who enters upon land and digs a ditch is 
liable to the landowner for trespass, where the 
proceedings to establish the ditch were illegal and 
He is also liable for damages caused by his 
failure to complete the work undertaken by him.*® 
3. Injury to and Obstruction of Drains. 
The statutes in many jurisdictions make it an of- 
fense for any person to obstruct, injure, or destroy 
a public drain,®® and also render the offender lable 
to a civil action for any damages resulting from 
such act.° Irrespective of any statutory provision, 
a person who negligently or wrongfully obstructs 


A con- 


venience in performing his contract, | 
or was done under the direction of 
the district’s engineer and com- 
missioners. Timothy J. Foohey 
Dredging Co. v. Madin, 118 Ark. 1, 
175 SW_ 400. 2 

{b] fSiability of railroad company. 
—(1) A railroad company which, un- 
der an agreement with the drainage 
officers, constructs that part of a 
public drain passing through its prop- 
erty is liable for injury to a highway 
caused by the negligent manner of 
doing the work. Steuben Tp. v. Lake 
Shore, ete., R. Co., 58 Ind. A. 529, 108 
NE 545. (2) The township, and not 
the county, is the proper party to 
recover for such injury. Steuben Tp. 
v. Lake Shore, ete., R. Co., supra. 

87. Walters v. Chamberlin, 65 
Mich. 333, 32 NW 440. 


wens O’Byrne vy. Campbell, 15 Ont. 
89. See statutory provisions; and. 


Toops v. State, 92 Ind. 13 (verdict 
held sufficient); Chambers v. Kyle, 
87 Ind. 88; Chambers v. Kyle, 67 Ind. 
206; Ayres v. Laughlin, 62 Ind. 327; 
Kelsays vi, Chicago, eten mu Com Al 
Ind. A. 128, 81 NE 522; Phillips v. 
Webb. 125 Minn. 300, 146 NW 1100; 
State v. Lindig, 96 Minn. 419, 105 
NW 186 (order void for uncertainty 
not admissible in evidence); Bless- 
ington v, Com., 10) Pa,, Casi. b09n. Le 
A 416. 

_ [a] An information for obstruct- 
ing a drain, which so describes the 
drain that it can be identified with 
reasonable “certainty, is sufficient in 
that respect. Toops v. State, 92 Ind. 


-[b] Proof as to legality of estab- 
lishment of drain.— Where, in a pros- 
ecution for obstructing a _ public 
ditch, the evidence shows that the 
ditch was constructed under the or- 
der of the board of county commis- 
sioners, it entitles the state to treat 
it as having been established in ac- 
cordance with law, and it is not 
necessary for the state to prove that 
all the requirements of the statute 
providing for the construction of 
ditches have been complied with. 
Toops v. State, 92 Ind. 13. 

[c] Malice need not be shown in 
a prosecution under the Indiana act, 
making it a penal offense unlawfully 
to obstruct and injure a public ditch. 
Toops v. State, 92 Ind. 13. 

90. Chambers v. Kyle, 67 Ind. 206; 
Ayres v. Laughlin, 62 Ind. 327; Kel- 
Say, va iChicaeo etc. R:=Co:n4 ining: 
A. 128, 81 NE &22; Phillips v. Webb, 
125 Minn. 300, 146 NW 1100. 

[a] Necessity of showing negli- 
gence.—(1) In Indiana it is not neec- 
essary, in an action to recover dam- 
ages under the statute, to allege or 
prove that the destruction of the 
drain was negligently done, or that 
plaintiff did not contribute thereto. 
Kelsay ‘v. Chicago, etc, R. Co., 41 
Ind. A. 128, 81 NE 522. (2) In Minne- 
sota plaintiff must prove willful or 
negligent interference with the drain. 
Phillips v. Webb, 125 Minn. 300, 146 
NW 1100. 


[b] Contributory negligence, — 
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a public drain is liable to another person whose 
lands are injured by the obstruction.®! Officers of 
a drainage district may require the removal of a 
railroad’ bridge which obstructs the flow of a 
stream.°? 

Injunction will lie to prevent the obstruction of 
a drain or to require the removal of such obstruc- 
tion, and it need not appear that plaintiff has 
sustained actual damages.®* 

Drains established by mutual consent.°° When a 
drain established by mutual license, consent, or 
agreement of adjacent or adjoining landowners, is 
once constructed, none of the parties interested may 
close or obstruct it without the consent of all;%° 
and injunction les to prevent it.°7 The original 
contributors to a ditch established by mutual con- 
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sent, or their successors in title, may restrain a third 
person from draining sewerage into such ditch, al- 
though such act does not create a nuisance or cause 
any substantial injury, since its long continued re- 
petition and operation might become the foundation 
of an adverse right.°® 

[§ 206] R. Vacation or Abandonment of 
Drain.°® In some jurisdictions the statutes provide 
for the abandonment of a proposed drainage work, 
upon petition by a certain proportion of the land- 
owners, at any time before the contract is awarded. 
In other jurisdictions provision is made for the va- 
cation or abandonment of existing drains,? provided 
private rights are not interfered with or im- 
paired.® 


IV. ASSESSMENTS AND SPECIAL TAXES 


[§ 207] A. Power to Levy Generally.* As the 
power to construct drains, when necessary for the 
public health, convenience, or welfare, may be con- 
ferred upon drainage districts, counties, or other 
subdivisions of the state, or upon designated local 


to pay for the improvement may be delegated to 
such authorities, and the validity of statutes au- 
thorizing the cost of constructing, improving, or re- 
pairing drains to be levied upon lands benefited 
thereby has been uniformly upheld where a public 


officers,® so, likewise, the power to 


Under a statute making persons who 
“willfully” obstruct a ditch liable for 
damages, the landowner is not liable 
for obstructing a ditch on his own 
land unless it is willfully done, and 
a person who has stood by and al- 
jowed his crops to be spoiled by rea- 
son of such obstruction, which he 
might easily have removed, has no 
remedy where defendant’s act was 
negligent but not willful. Chambers 
v. Kyle, 87 Ind. 83. 

91. Chambers v. Kyle, 67 Ind. 206; 
Caillouet v. Coguenhem, 111 La. 60, 
85 S 385; Gray v. Chicago, etc., R. 
Co., 90 Nebr. 795, 134 NW 961 (Gia- 
bility of railroad company for ob- 
struction at trestle); Delamarre v. 
Botts We Nads Unwed) ver Ay 74... See 
Snyder v. Baker, 221 Ill. 608, 77 NH 
1117 (holding that a landowner's 
right of action, if any, for the fill- 
ing up of a ditch under control of a 
drainage district by user was against 
the commissioners of the district). 

{a] The burden of proof being 
on plaintiff in an action to recover 
damages for the interruption of a 
public drain into a stream by haul- 
ing timber therein, where defend- 
ants alleged that the damage was 
caused by a storm and the evidence 
was conflicting, the claim was prop- 
erly rejected. Caillouet v. Coguen- 
hem, 111 La. 60, 35 S 385. 

[b] Measure of damages.—Where 
defendant wrongfully stopped a drain 
leading from the premises of plain- 
tiff past those of defendant, the 
measure of damages is not the cost 
of a new drain, but the damage sus- 
tained by plaintiff in the enjoyment 
of his use of the property while the 
consequence of the wrongful act con- 
tinues. Delamarre v. Bott, 78 N. J. 
gOS Bagi (olay 

92. Kaw Valley Drain. Dist. v. 
Missouri Pac. R. Co., 99 Kan. 188, 
161 P 987 (validity and sufficiency 


of order). 

93. Iowa—Orcutt v. Woodward, 
136 Iowa 412, 113 NW 848 

Ky’—Baskett v. Tippin, 66 SW 374, 
23 KyL 1895. 

Mass.—Melrose vy. Cutter, 159 Mass. 
461, 34 NE 695. ns 


Minn.—Schuette v. Sutter, 
Mo.—Lentz v. Johnson, 157 Mo. A. 


Minn. 150, 150 NW 622. 


483, 137 SW 1002. 
N. Y.—Houston v. Wheeler, 52 
N. Y. 641 mem. P 
C.—Roper v. Leary, 171 N. C. 


N. 
85. 87 SE 945. 
Pa.—Gregg Tp. v. Walker, 41 Pa. 
Co. 39. 
See Sidell, 


ete., Drainage Comrs. 


levy assessments 


v. Sconce, 38 Ill. A, 120 (where it 
was held that injunction will not lie 
to prevent cattle from passing 
through a public drain crossing land 
of the cattleowner, the remedy being 
for damages, if the owner fails to 
repair the damages). 

[a] Defenses.—In an action to en- 
join interference with an outlet to a 
tile drain, it was a complete defense 
that defendants were acting for the 
owner of the land to prevent plain- 
tiff from wrongfully diverting water 


thereon through the drain. Orcutt v. 
GES 136 Iowa 412, 113 NW 
48. 


Drains established by mutual con- 
sent see infra text and notes 97, 98. 

Injunction generally see Injunc- 
tions [22 Cyc 724]. 

94. Melrose v. Cutter, 159 Mass. 
461, 34 NE 695. 

95. See supra § 49. 

96. Crooked Creek vy. King, 252 I11. 
126, 96 NE 905; Snyder v. Baker, 221 
Ill. 608, 77 NE 1117; Dorman y. Droll, 


26) TAS 262. 0.04 » NB loose elaliis ive 
Pfnister, 95/111, .Al 159: Parker vi 
Wilson, 66 Till. A. 91; Stoering v. 


Swanson, 139 Minn. 115, 165 NW 875. 
See also Porter v. Armstrong, 129 
N., ©. 101,, 39 SH 799. (construing 
a statute providing that, where two 
or more persons have dug a ditch 
under an agreement to which all have 
contributed, it shall be unlawful for 
a servient owner to obstruct such 
ditch without the dominant owner’s 
consent); Lanter vy. Hartman, 95 IIl. 
A. 80 (holding that, where the owner 
of land establishes a system of 
ditches around and through it for 
draining, so thet it may be cultivated, 
and the land afterward passes into 
the hands of separate owners, the 
rights of such owners become recip- 
rocal, and the system cannot be de- 
stroyed without the consent of the 
owners). 

[a] Drain wholly on land of one 
proprietor.—The fact that a drain 
constructed by mutual agreement of 
two* landowners, by mistake as to 
the location of the boundary line, 
is constructed wholly on the land of 
one of them, will not justify such 
owner, after utilizing’ the drain, in 
obstructing it. Hall v. Pfnister, 95 
TAGS 9 

{b] In Michigan, where a ditch is 
dug by common consent as a neigh- 
borhood drain and has remained open 
as a watercourse for a series of 
years, its obstruction is actionable. 
Tower v. Somerset Tp., 143 Mich. 
195, 106 NW 874; Freeman vy. Weeks, 
48 Mich. 255, 12 NW 215; Freeman 


purpose was involved.® 


Such statutes are not in- 


v. Weeks, 45 Mich. 335, 7 NW 904. 

97. .Dorman v. Droll, 215 Il]. 262), 
74 NE 152; Parker v. Wilson, 66 Ill. 
A, 91; Stoering v. Swanson, 139 Minn. 
115, 165 NW 875 (holding that, where 
defendants sought to enjoin plaintiffs 
obstruction of drain constructed by 
agreement, plaintiff could not object 
that water from defendant’s land 
reached county ditch for establish- 
ment of which such lands had not 
been assessed); Munsch v. Stetler, 
109 Minn. 403, 124 NW 14, /134 AmSR 
785, 20 LRANS 727. 

98. Kenilworth Sa v. Ken- 
ilworth, 220 Ill. 264, 77 NE 226. 

99. Cross references: 
Abandonment or dismissal of pro- 

ceedings to establish drain see su- 

pra § 115. 

Construction of new drain over line 
of vacated drain see supra § 154. 
Dissolution or other termination of 
drainage districts see supra § 30. 
Withdrawal from nese to estab- 

lish drain see supra § 6 

1. See statutory TOT pte and 
Bissell v. Hdwards River Drain. Dist., 
259 Ill. 594, 102 NE 990; Sny Island 
Drain, Dist. v. Shaw, 252 Ill. 142, 96 
NE 984; Soran v. Union Drain. Dist. 
No. 1, 315 I. 212, 74 NE 129; Mc- 
Caleb v. Coon Run Drain., etce., Dist., 
190 Tll. 549, 60 NIB 898. But see Mc- 
Donald v. State, 181 Ind. 609, 105 NE 
148 (holding that, where a drain has 
been established, the commissioner 
has no authority to abandon it be- 
cause the cost of construction will 
exceed the benefits as assessed). 

2. See statutory provisions; and 
Flynn Tp. v. Woolman, 133 Mich. 508, 
95 NW 567; Tussing v. King, 65 Oh. 
StrL07 60 NE 986; Larson v, Even- 
son, 146 Wis. 39, 130 NW 889 (hold- 
ing that the statute relates to drains 
“Jaid out and constructed,” and a pe- 
tition to discontinue the drain cannot 
pas Hn tatetnes before it is construct- 
ed). 
[a] Necessity of notice.—Under 
Comp. L. (1897) § 4383, requiring no- 
tice to be given in case a drain is 
vacated, no notice is necessary where 
a proposed drain merely taps an ex- 
isting drain, and leaves it to per- 
form its office. Flynn Tp. v. Wool- 
man, 133 Mich. 508, 95-NW 567. 

3. Tussing v. King, 65 Oh. St. 10, 
60 NE 986 (duty of commissioners to 
find facts). 

4. Reassessment or additional as- 
sessments see infra § 267. 


Be See supra §§ 6, 12. 
U. S.—Soliah v. Heskin, 222 
ue ‘s. 522, 32 SCt 103, 56 L. ed. 294 


(aft ETN, D. oeooy 11s NW tebe 


For later cases, developments and changes in the law seecumulative Annotations, same title, page and note number, 
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O’Brien v. Wheelock, 184 U. S. 450, 22 
SCt 354, 46 L. ed. 6386 [aff 95 Fed. 883, 
37 CCA 309]; Hagar v. Reclamation 
Dist. No. 108, 111 U. S. 701, 4 SCt 
663, 28 L. ed. 569; Orr v. Allen, 245 
Fed. 486 [aff 248 U. S. 35] (Ohio Con- 
servancy Act sustained); Bates Coun- 
eas Wills, 2389 Fed. 785, 152 CCA 

Ala.—Keene v. Jefferson County, 
135 Ala. 465,'33, S435. 

Ark. — Oliver v. Whittaker, 122 Ark. 
291, 183 SW 201; Thibault v. Mc- 
Haney, 119 Ark. 188,.177 SW 877; 
Less ‘Land Co. vy. Fender, 119 Ark. 
20, 173 SW 407; Mudd v. St. Fran- 
cis Drain. Dist., 117 Ark. 30, 173 SW 
825; Fellows v. McHaney; 113 Ark. 
363, 168 SW 1099; Caton v. Western 
Clay Drain. Dist., 87 Ark. 8, 112 SW 
145; Sudberry v. Graves, 83 Ark. 
344, 103 SW 728; Coffman v. St. Fran- 
cis Drain. Dist., 83 Ark. 54, 103 SW 
179; Ritter v. Poinsett County Drain. 
Dist. No. 1, 78 Ark. 580, 94 SW 711; 
Cribbs v. Benedict, 64 Ark. 555, 44 
SW 707. 

Cal.—Reclamation Dist. No. 70 v. 
Birks, .1'59 Cal 233% tts (P-1'70*Chold= 
ing that a provision in St! [1905] c¢ 
552, that the management of the 
reclamation district created thereby 
shall be subject to the provisions of 
the political code, is broad enough 
to confer upon the district the pow- 
er of assessment according to the 
Scheme provided by the code); Peo. 
v. Sacramento Drain. Dist., 155 Cal. 
3738, 103 P 207; Holley v. Orange 
County, 106 Cal. 420, 39 P 790; Recla- 
mation Dist. No. 108 v. Hagar, 66 Cal. 
54, 4 P 945; Hagar v. Yolo County, 
47. Cal. 222. 

Fla.—Pinellas Park Drain. Dist. v. 
Kessler, 69 Fla. 558, 68 S 668; Roesch 
v. State, 62 Fia. 270, 56 S 562 

Ga.—Almand v. Pate, 143 Ga. 711, 
85 SE 909. 

Ida.—Burt v. Farmers’ Co-op. Irr. 
Cone4307 idas 752) ,168 PY 1078. In Tre 
Canyon County Drain. Dist. No. 1, 
29 sida oli Lol P= slo. - ENO lLt  y. 
McCrea, 23 Ida. 524, 130 P 785. 

tll.—Herschbach vy. Kaskaskia Is- 
land Sanitary, -etc., Dist., 273 Ill. 68, 
112 NE 263; Brooks v. Hatch, 261 
Till, 179, 103 NE 745; Peo. v. Honey- 
well, 258 Till. 319, 101 NE 571; Birds 
Drain. Dist. v. Cairo, etc., R. Co., 257 
Til. 57, 100 NE 141 (assessment not 
in personam); Sny Island Levee 
Drain. Dist. v. Shaw, 252 Ill. 142, 96 
NE 984; Spring Creek Drain. Dist. 
v. Elgin, ete, R. Co., 249 Ill. 260, 
94 NE 529; Peo. v. Hepler, 240 Ill. 
196, 88 NE 491; Heffner v. Cass, etc., 
Counties, 193 Ill. 439, 62 NE 201, 58 
LRA 353; Trigger v. Lyman, etc., Tp. 
Drain. Dist. No. 1, 193 Ill. 230, 61 NE 
1114; Elmore v. Drainage Comrs., 135 
Ill. 269, 25 NE 1010, 25 AmSR 363; 
Hyde Park Village v. Spencer, 118 Ill. 
ae 8 NE 846; Moore vy. Peo., 106 Ill. 
376. 

Ind.—Baldwin v. Moroney, 173 Ind. 
574, 91 NE 3, 30 LRANS 761; Zigler 
v. Menges, 121 Ind. 99, 22 NE 782, 
16 AmSR 357; Wishmier v. State, 97 
Ind. 160. 

TIowa.—Munn v. Greene County, 
161 Iowa 26, 141 NW 711; White v. 
Story County, 1388 NW 447; Fitchpat- 
rick v. Botheras, 150 Iowa 376, 130 
NW 1638, 37 LRANS 558, AnnCas 
1912D 534; Chicago, ete, R. Co. v. 
Hamilton County, 141 Iowa 380, 118 
NW 380; Sisson v. Buena Vista Coun- 
ty, 128 Iowa 442,104 NW 454, 70 LRA 
440; Ross v. Wright County, 128 
Towa 427, 104 NW 506, 1 LRANS 4381; 
Hatch v. Pottawattamie County, 43 
Iowa 442. 5 

Kan.—Roby v. Shunganunga Drain. 
Mists (ema. 1b4,795P eee Griffith 
v. Pence, 9 Kan. A. 253, 59 P 677. 

Ky.—Williams v. Wedding, 165 Ky. 
361, 176 SW 1176. 

Bayou Terre-aux- 


Boeufs ‘Drain. Dist., 138 Bay IVE wTOs 
910. 

Mich.—Cilley v. Sullivan, 187 Mich. 
447, 153 NW 773; Auditor-Gen. v. 
Melze, 124 Mich. 285, 82 NW 886; 
Anketell v. Hayward, 119 Mich. 525, 
78 NW 557; Brady v. Hayward, 114 
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Mich. 326, 72 NW 233; Peo. v. Saga- 
naw County, 26 Mich. 22 (public 
must be concerned). 

Minn.—Van Pelt v. Bertilrud, 117 
Minn. 50, 134 NW 226; McMillan v. 
Freeborn County, 93 Minn. 16, 100 
NW 384, 1125; Lien v. Norman Coun- 
ty, 80 Minn. 58, 82 NW 1094. 

Miss.—Jones v. Belzoni Drain. 
Dist., 102 Miss. 796, 59:S 921; Cox v. 
Wallace, 100 Miss. 525, 56 S 461. 

Mo.—Birmingham Drain. Dist. v. 
Chicago, ete, R. Co., 274 Mo, 140, 202 
SW 404; Elsberry Drain. Dist. v. 
Harris, 267 Mo. 139, 184 SW 89; Bir- 
mingham Drain. Dist. v. Wabash EVs 
Co., 178 SW 898; Birmingham Drain. 
Dist. v. Chicago, etc., R. Co., 178 SW 
897; Birmingham Drain. Dist. v. Chi- 
cago, etc., R. Co., 266 Mo. 60, 178 SW 
893; State Vv. Hicher, 178 Sw aly Al 
Houek v. Drain. Dist., 248 Mo. 373, 
154 SW 739 faff 239 U. S. 254, 36 
SCt 58, 60 L. ed. 266]; Squaw Creek 
Drain. Dist: v. Turney, 235 Mo. 80, 
138 SW 12; Mound City Land, etce., 
Co. v. Miller, 170 Mo. 240, 70 SW 
721, 94 AmSR 727, 60 LRA 190. 

Mont.—Billings Sugar Co. v. Fish, 
40 Mont. 256, 106 P 565, 26 LRANS 
973, 20 AnnCas 264. 

Nebr.—White v. Papillion Drain. 
Dist., 96 Nebr. 241, 147 NW 218; Paw- 
nee County Drain. Dist. v. Chicago, 
etce., R. Co., 96 Nebr. 1, 146 NW 
1055; O’Brierm v. Schneider, 88 Nebr. 
479, 129 NW 1002 [writ of error dism 
229 U. S. 629 mem, 33 SCt 774 mem, 
57 L. ed. 1358 mem]; Richardson 
County Drain. Dist. No. 1 v. Richard- 
son County, 86 Nebr. 355, 125 NW 
796; Neal v. Vansickle, 72 ‘Nebr. 105, 
100 NW 200; Dodge Ccunty Vv. Acom, 
61 Nebr. 376, 85 NW 292. 

N. J.—Zeliff v. Bog, etc., Meadow 
Co., 68 N. J. L. 200, 56 A 302; Tide- 
water Co. v. Coster, 18 N. J. Eq, 518, 
90 AmD 634. 

N. Y.—Peo. v. Nearing, 27 N. Y. 
306; In re Tuthill, 36 App. Div. 492, 55 
NYS 657 [rev 50 NYS 410, and aff 163 
Ny Y. (1335757 "NH 303, 79 AmSRi 574, 
49 LRA 781] (holding unconstitu- 
tional L. [1895] c 384, as amended 
by L. [1896] c 502, and L. [1897] ¢ 
168); Peo. v. Jefferson County Ct., 56 
Barb. 136; Hartwell v. Armstrong, Ld 
Barb. 166. 

N. C.—Lower Creek Drain. Comrs. 
v. Mitchell, 170 N. C. 324, 87 SE 
112; Forest v. Atlantic Coast Line R. 
COLI 59 UNE ICIS 47, eb SiEn 796. 

N. D.—Erickson v. Cass County, 11 
N. D. 494, 92 NW 841. 

Oh.—Miami County v. Dayton, 92 
Oh. St. 215, 110 NE 726; Sessions v. 
Crunkilton, 20 Oh. St. 349; Reeves v. 
Wood County, 8 Oh. St. 333. 

Okl.—Wilkins vy. Hillman, 45 Okl. 
ABI; 145. RP) 12411) WRAI915 D249; 

Or.—State v. Nyssa-Areadia Drain. 
Te AE 80 Or. 524, 157 P 804. 

C@—Jackson  v. Breeland, 103 
Ss. %. 184, 88 SE 128. 

Tenn.—In re Forked Deer Drain. 
Dist., (133 Tenn. 684, 182 SW 237; 
State v. Powers, 124 Tenn, 553, 137 
Sw 1110. 

Tex.—Wharton County Drain. Dist. 
ne 1 v. Higbee, (Civ. A.) 149 SW 
381. 

Utah.—Argyle v. Johnson, 39 Utah 
500; 118 P 487. 

Wash.—State v. Skagit County Su- 
per. Ct., 81 Wash. 480, 143 P_ 112; 
Northern Pac. R. Co. v. Pierce Coun- 
ty, 51 Wash. 12, 97 P 1099. 23 LRANS 
286; State v. Henry, 28 Wash. 38, 68 
P38: 

Wis.—State v. Stewart, 74 Wis. 620, 
48 NW 947, 6 LRA 394; Bryant v. 
Robbins, 70 Wis. -258, 35 NW _ 545; 
Donnelly v. Decker, 58 Wis. 461, 17 
NW 389, 46 AmR 637. 

Can. —. Sutherland-Innes Co. Vv. 
Romney Tp., 30 Can. S. C. 495, 21 
CanLTOccNotes 1 [allowing app 26 
Ont, A. 495, 19 CanLTOccNotes 3811]; 
Pllice Tp. Corp. v. Hiles, 23 Can. S. C 
429, 

Ont.—Fairbairn v. Sandwich South 
Tp., 8 OntWR 925. 
iN. S.Corbett v. Pipes, 9 EastLR 
127. 

Que.—Plante v. Richelieu County 
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Corp., 82 Que. Super. 284. 

[a] Benefits from improvements 
in another districti—Act May 14, 
1903 (Hurd Rev. St. [1911] c 42 §§ 
204-209), requiring upper drainage 
districts to pay lower districts for 
benefits received by improvements in 
the lower districts, and authoriz- 
ing suit to recover such compensa- 
tion and the payment of the judg- 
ment, in case there are no funds on 
hand, by the levying of assess- 
ments against the lands in the upper 
districts, is unconstitutional because 
it gives the upper districts no rem- 
edy to recover from the lower dis- 
tricts benefits conferred upon them 
by improvements constructed in the 
upper districts, thereky depriving 
the latter of the equal protection of 
the law. Bay Island Drain., etc., 
Dist. No. 1 v. Union Drain. Dist. No. 
15-255) Til. 194;-99 NE385. 

{b] Confirmation of assessment by 
legislature.—Since the legislature 
may assess benefits for the establish- 
ment of a drainage district without 
the interposition of any board of as- 
sessors, and such assessment can be 
reviewed by the courts only on the 
ground that it is arbitrary, the legis- 
lature may confirm without further 
action an assessment previously 
made by a drainage district which 
has been dissolved, although the act 
creating the district authorized an 
appeal by landowners from the as- 
Sessment. Thibault v. McHaney, 127 
Ark. 1, 192 SW 183; Fellows v. Mc- 
Haney, 113 Ark. 363, 168 SW 1099. 

[c] Upon whom power conferred. 
—(1) The special assessments for 
drains, ditches, and other works 
which the Ill. act of April 24, 1871, 
declared might be imposed in pro- 
ceedings taken in the county court 
with the aid of commissioners and a 
jury, were not authorized by Ill. 
Const. (1870) art 9 § 9, providing that 
the general. assembly might vest cor- 
porate authorities “of cities, towns 
and villages” with power to make lo- 
eal improvements by ‘special assess- 
ment, since the constitutional pro- 
vision limited the grant of such pow- 
er to the authorities of cities, towns, 
and villages, thereby excluding the 
grant of it toa county court, board 
of commissioners, or jury. O’Brien 
v. Wheelock, 184 U. S. 450, 22 Sct 
354, 46 L. ed. 636 [aff 95 Fed. 883, 
37 CCA 309]. (2) By “corporate au- 
thorities, ” as used in a _ constitu- 
tional provision providing for the or- 
ganization of drainage districts, and 
vesting corporate authorities thereof 
with power to levy special assess- 
ments upon the property benefited, 
must be understood those municipal 
officers who are either directly elect- 
ed by the people of the municipality 
or appointed in some mode to which 
they have given their assent, and a 
statute providing for the appointment 
of commissioners by a court or judge 
without, any provision for referen- 
dum, and not providing any other . 
means for giving the taxpayers of 
the district an opportunity to assent 
to its provisions, is unconstitutional. 
Herschbach v. Kaskaskia Sanitary, 
ete., Dist) 265 T1l.388,* 106" NE 942 
AnnCas 1917C 977; Urdike v. Wright, 
81 Ill. 49. To same effect Hessler v. 
Drainage Comrs., 53 Ill. 105; Har- 
ward v. St. Clair, etce., Levee, ete., 
Cos 51-11 13802"'-.(8) - Thekconstitue 
tion does not require drainage as- 
sessments to be levied by county 
commissioners, the provision in 
Const. art 9 § 5, relating to the im- 
position of taxes by counties and 
municipalities, not applying to spe- 
cial assessments, and the legislature 
may authorize assessments for the 
construction of drains to be levied by 
the supervisors of an _ incorporated 
drainage district. Pinellas Park 
Drain. Dist. v. Kesler, 69 Fla. 558, 
68 S 668. (4) Where the constitu- 
tion provides that the county board 
of supervisors shall have jurisdic- 
tion over roads, to be exercised ac- 
cording to the legislative regula- 
tions prescribed, a statute taking 


14 [190.5] 


valid as imposing a double tax upon the land,’ 
nor are they unconstitutional as depriving the land- 
owner of his property without due process of law, if 
notice is provided for or an opportunity to be heard 
Drainage assessments 
’? in the general or legal acceptation 
of that term,? nor are they within the various con- 
stitutional provisions relating to the assessment of 
taxes,!° although the levying of assessments is an 


is afforded the landowner.® 
are not ‘‘taxes 


exercise of the taxing power.'! 


from such supervisors the power to 
assess roads for benefits from the 
organization of a drainage district, 
and conferring it upon drainage com- 
missioners, is invalid. Holmes Coun- 
ty v. Black Creek Drain. Dist., 99 
Miss. 739, 55 S 968. (5) Since com- 
missioners, authorized to levy drain- 
age assessments by Acts (1909) ec 
185, in performing such duty act 
wholly as agents of a county, under 
the direct supervision and control of 
the county court, the statute is not 
invalid as a delegation of the taxing 
power to a body other than the coun- 
ty or a municipal corporation, in vio- 
lation of Const. art 2 § 29. State v. 
Powers, 124 Tenn. 553, 137 SW 1110. 
(6) The Drainage Act of 1912 is not 
invalid because conferring upon com- 
missioners, instead of the county as- 
sessor, the power to assess ‘benefits, 
Const. (1890) § 138, as to county as- 
sessors, not contemplating that he 
shall spread improvement assess- 
ments. Jones v. Belzoni Drain. Dist., 
102 Miss. 796, 59 S 921. (7) A stat- 
ute providing that drain commis- 
sioners shall agree upon the benefit 
to be paid by each county, but that 
if they cannot agree an appeal may 
be taken to the state highway com- 
missioner, whose decision shall be 
final, is not invalid as providing for 
the appointment, not by the people 
to be taxed, but by the governor, of 
a person, the’ highway commission- 
er, to levy a local assessment, since 
the drainage of lands, to render them 
useful and not a menace to the pub- 
lic health, is a matter of general pub- 
lic concern. Cilley v. Sullivan, 187 
Mich. 447, 153 NW 773. (8) Const. 
art 3 § 52, authorizing the creation 
of drainage districts with power to 
issue bonds and levy necessary taxes, 
does not prohibit the legislature from 
delegating the power to levy taxes 
to the commissioners’ court. Holt v. 
State. (Lex, Civ, A.) 176 SW 7438. 
(9) The constitutional provision that 
the legislature may vest the corpo- 
rate authorities of cities. towns, and 
villages with power to make local im- 
provements by special assessment 
does not prohibit the legislature 
from conferring the power to make 
local improvements by special assess- 
ments of property benefited upon 
counties. Dodge County v. Acon, 61 
Nebr. 376, 85 NW 292, 72 Nebr. 71, 
100 NW 136. 

[ad] Curing invalid proceedings.— 
A statute providing that, in case any 
drain tax shall be set aside, the drain 
commissioner may begin proceedings 
anew at a stage where they are cor- 
rect, is not unconstitutional as sub- 
jecting persons to assessments to pay 
for the mistakes of commissioners. 
Anketell v. Hayward, 119 Mich. 525, 
78 NW 557. 

[e] Failure of the drainage law to 
provide for equalization of tax as- 
sessments does not affect the validity 
of the tax levied by a drainage dis- 
trict. Wharton County Drain. Dist. 
No. 1 v. Higbee, (Tex. Civ. A.) 149 
SW 381. 

{f] All conditions precedent to 
the right of a drainage district to 
plate a burden upon private property 
must be complied with. Elsberry 
Drain. Dist. v. Harris, 267 Mo. 139, 


184 SW 89. 
7. Peo. v. Sacramento Drain. Dist., 
Loo Cal wale, ALOst be20ls «And see 
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associations. 


Trigg v. Henderson Cotton Mills, 
(Ky.) 197 SW 1074 (holding that, 
where plaintiff's land when a drain- 
age district was constructed lay out- 
side of a city and the city was ex- 
tended to include plaintiff’s property, 
there was no double taxation because 
one tax against the property for 
maintenance of the ditch was im- 


posed by a drainage board for special | 


benefits and another tax was imposed 
by the city to discharge its statutory 
obligation to contribute to the main- 
tenance of the ditch because of gen- 
eral benefits resulting to the city as a 
whole and enjoyed alike by all its 


citizens). 

8 U. S.—Soliah v. Heskin, - 222 
U. S. 522, 82 SCt.108, 56 LL. ed. 294 
[aff 17 N. D. 393, 117 NW 125]; Hagar 
v. Reclamation Dist. No. 108, 111 
U. S. 701, 4 SCt 663, 28 L. ed. 569. 

Ark. —Less Land Co. v. Fender, 119 
Ark. 20, 173 SW 407; Caton v. West- 
ern Clay Drain. Dist., 87 Ark. 8, 112 


SW 145; Ritter v. Poinsett County 
Drain. Dist. No. 1, 78 Ark. 580, 94 
SW 711. . 

Cal.— Yolo County Reclamation 


Dist. No. 537 v. Burger, 122 Cal. 442, 

PAT56. 

sland Levee Drain. Dist. 
v. Shaw, 252 Ill. 142, 96 NE 984; Land 
Owners v. Peo., 113 Ill. 296. 

Iowa.—Chicago, etc., R. Co. v. Ham- 
ilton County, 141 Towa 380, 118 NW 
380; Oliver v. Monon County, ua hee 
Iowa 43, 90 NW 5 Ross v. Wright 
County, 128 ee 497, 104 NW 506, 1 
LRANS 431. 

Minn.—MeMillan v. Freeborn Coun- 
ty, 93 Minn. 16, 100 NW 384, 1125. 

Mo.—Mound City Land, etc., Co, v. 
Miller, 170 Mo. 240, 70 SW 721, 94 
AmSR 727, 60 LRA 190. 

Mont.—Billings Sugar Co. v. Fish, 
40 Mont. 256, 106 P 565, 26 LRANS 
973, 20 AnnCas 264, 

N. D.—Erickson v. Cass County, 11 
N. D. 494, 92 NW 841. 

Wash.—State v. Henry, 28 Wash. 
38, 68 P 368. 

Wis.—State v. Stewart, 74 Wis. 620, 
43 NW 947, 6 LRA 394. 

See generally Constitutional Law 
§§ 1061-1063. 

[a] Appeal to courts.—Where a 
drainage act provides for an appeal 
to the courts from the decisions of 
the commissiorers as to all material 
questions except as to the necessity 
of the proposed drainage, it cannot 
be said that property rights will be 
affected without due process of law. 
State v. Stewart, 74 Wis. 620, 43 NW 
947, 6 LRA 394, 

Necessity and sufficiency of notice 
see infra § 229. 

9. Lainhart v. Catts, (Fla.) 75 S 
47; Bates County Drain. Dist. No. 1 
a Bates County, 269 Mo. 78, 189 SW 

76. 

10. Munn v. Greene County, 161 
Towa 26, 141 NW 711; Billings Sugar 
Co. v. Fish, 40 Mont. 256, 106 P 565, 26 
LRANS 973, 20 AnnCas 264; Jackson 
v. Breeland, 103 S. C. 184, 88.SE 128. 

[a] ‘Equality and uniformity.— 
Assessments for drains are not taxes 
within the constitutional requirement 
of equality and uniformity. Caton v. 
Western Clay Drain. Dist., 87 Ark, 8, 
112 SW 145; Cribbs v. Benedict, 64 
Ark. 555, 44 SW 707; Almand v. Pate, 
143. Ga. .711,..85 SE 909; Elliott vy. 
McCrea, 23 Ida. 524, 130 P 785; Lien 
v. Norman County, 80 Minn. 58, 82 


hes | 


[§ 207 


Delegation of power to private corporations or 
In some jurisdictions it has been held 
that the legislature may authorize the organization 
of private corporations for the purpose of construct- 
ing drains,’* and confer upon them the power to 
levy assessments on the lands benefited thereby.'* 
But statutes granting to private corporations the 
power to levy assessments against landowners who 
have not consented thereto have been held void as to 
such landowners.'* 


A constitutional provision au- 


NW 1094; Jones v. Belzoni Drain. 
Dist., 102 Miss. 796, 59 S 921; Cox v. 
Wallace, 100 Miss. 525, 56 S 461; 
Squaw Creek Drain, Dist. No. 1 v. 
Turney, 235 Mo, 80, 138 SW 12. But 
see Mudd v. St. Francis Drain. Dist., 
117 Ark. 30, 173 SW 825 (holding that 
uniformity is required in special as- 
sessments for local improvements). 

11. Martin v. Reynolds, 125 Ark. 
163, 188 SW 4; Elmore y. Drain. 
Comrs.,.135 Til. 269, 25.NE 1010, 25 
AmSR 363; Baldwin v. Moroney, 173 
Ind. 574,:91 NE 3, 30 LRANS 761; 
Fitchpatrick v. Botheras, 150 Iowa 
376, 130 NW 163, 27 LRANS 558, Ann 
Cas1912D 534; State v. Hicher, (Mo.) 
178 SW 171; Billings Sugar Co. v. 
Fish, 40 Mont. 256, 106 P 565, 26 
LRANS 973, 20 AnnCas 264. 

12. See supra § 46. 

13. Liberty Tp. Drain. Assoc. v. 
Brumback, 68 Ind. 93; Moffit v. Meds- 
ker Drain. Assoc., 48 Ind. 107; Shafer 
v. Cravens, 46 Ind. 171; Shafer v. 
Moriarty, 46 Ind. 9; Newton County 
Drain. Co. v. Nofsinger, 43 Ind. 566; 
Skelton Greek Drain. Go. v. Mauck, 
43 Ind. 300; Dobson vy. Duck Pond 
Ditching Assoc., 42 Ind. 312; Etchison 
Ditching Assoc. v. Hillis, 40 Ind. 408; 
Nevins, ete. Tp. Drain. Co. v.. Al- 
kire, 36 Ind. 189; Seyberger v. Calu- 
met Drain, Co., 33 Ind. 330; O’Reiley 
v. Kankakee Valley Drainage Co., 32 
Ind. 169; West v. Bullskin, ete., 
Ditching Co., 32 Ind. 138; Barge v. 
Keen’s Creek Drain. Co., 30 Ind. 263, 
95 AmD 696; New Hel River Drain. 
Assoc. v. Durbin, 30 Ind. 173; Shaw 
v. Boylan, 16 Ind. 384; Anderson v. 
Kerns. Drain, Co;, 14. Ind. 199; 77 
AmD 63; Cypress Pond Drain. Co. v. 
Hooper, 2 Metc. (Ky.) 350; Farrell 
v. Kingsessing, etce., Meadow Co., 2 
Walk. (Pa.) 502; Lauderback v. War- 
ner, 37 Pa. Super. 136 (holding, how- 
ever, that a corporation chartered to 
drain a marsh under the special act 
of March 4, 1815, rechartered by the 
special act of April 30, 1855, and re- 
incorporated under the act of April 
29, 1874 [P. L. p 73], had no power 
to levy an assessment on a person 
not a member of the corporation, 
and whose land, although’ a part of 
the area originally surveyed, was not 
touched by the work for which the 
assessment was levied). And see In 
re Forked Deer Drain, Dist., 133 Tenn. 
684, 689, 182 SW 237 (where the court 
said that the power to construct 
drains ‘‘may be conferred, along with 
the power to specially assess there- 
for, upon any person or body upon 
which the legislature may see fit to 
grant it’). 

[a] Effect of adoption of new con- 
stitution.— Where the charter of a 
drainage company was granted in 
conformity with the constitution then 
existing, the levy of assessments au- 
thorized by the charter was not af- 
fected by the adoption of a new con- 
stitution, Leahy v. Jefferson South- 
ern Pond Drain. Co., 84 SW 1181, 27 
KyL 286; Hoertz v. Jefferson South- 
ern Pond Drain. Co., 119 Ky. 824, 84 
SW 1141, 27 KyL 278. 

Time of levying assessment see 
infra § 222. 

14. Cypress Pond Drain. Co. v. 
Hooper, 2 Metc. (Ky.) 350; In re New 
Orleans Drain. Co., 11 La. Ann. 338; 
Kean v. Driggs Drain. Co., 45 N. J. 
L. 91 [aff 46 N. J. Li. 207]; Coster v. 
Tidewater Co., 18 N.. J. Eq. 54 [aff 


For later cases, developments and changes in the law see cumulative. Annotations, same title, page and note number. 
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§§ 207-208] 


thorizing the legislature to vest ‘‘eorporate author- 
ities of cities, towns, and villages’’ with power to 
make local assessments does not authorize such 
power to be conferred upon private corporations or 


individuals.!® 


Construction and repeal of statutes.1¢ 
to levy assessments for the construction of drains 
ean be exercised only when granted in clear and 
unmistakable terms, and statutes purporting to 
grant such power must be strictly construed as 
against those asserting the right to exercise it.17 
The rules governing the repeal of statutes gener- 
ally, and the effect thereof on existing statutes and 
proceedings thereunder ** are applicable to the re- 


peal of drainage laws.1® 


[§ 208] B. Purposes of Levy or Assessment.?° 
The purposes for which drainage assessments may 
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restrictions,?? 


The power 


[19 C.J.] 715 


levy them are determined by the statute conferring 
such power,”+ subject, of course, to constitutional 
Thus, where the constitution au- 
thorizes the lexy of assessments for corporate pur- 
poses only, the legislature has no power to authorize 
a levy of assessments by the authorities of a drain- 
age district for expenses incurred prior to the in- 
corporation of the district.?% 
ment be made to cover prior illegal assessments and 
interest thereon.*4 Where the improvement is aban- 
doned as not feasible, a special assessment may be 
levied to pay the expenses necessarily incurred in 
determining whether the improvement should be 
made,?® and, upon dissolution of a drainage dis- 


Nor can an assess- 


trict, the legislature may validate assessments for 


be made by the authorities vested with the power to 


18 N. J. Eq. 518]. But see Leahy 
v. Jefferson Southern Pond Drain. 
Co., 84 SW 1181, 27 KyL 286; Hoertz 
v. Jefferson Southern Pond Drain. 
Co., 119 Ky. 824, 84 SW 1141, 27 KyL 
278 (both holding that an act incorpo- 
rating a draining company for the 
reclamation of swamp lands, to be 
paid for by a special tax on the prop- 
erty benefited, levied by commission- 
ers after notice to and opportunity 
for the landowners to appear and 
make their objections, was valid). 

15. Updike v. Wright, 81 Ill. 49; 
Hesler v. Drainage Comrs., 53 Ill. 
105; Harward v. St. Clair, etc., Levee, 
ete., Co., 51 Ill. 130. And see O’Brien 
v. Wheelock, 185 U. S. 450, 22 SCt 
354, 46 L. ed. 636 [aff 95 Fed. 883, 
387 CCA 309] (where the Illinois 
drainage law was considered and the 
decisions of the Illinois courts ap- 
proved and followed). j 

16. Curative statutes relating to 
assessments see infra § 247. 

Drainage statutes generally see 
supra §§ 7-11. ; 

17. Hartwell Drain., ete., Dist. v. 
Mickelberry, 257 Ill. 509, 514, 101 NE 
43: Drummer v. Cox, 165 Ill. 648, 46 
NE 716 (holding that a town meet- 
ing was not authorized to levy a tax 
to construct drains); Howard v. Em- 
met County, 140 Iowa 527, 118 NW 
882; Rutherford v. Maynes, 97 Pa. 
78; Louderback v. Warner, 37 Pa. 
Super. 136; McDougall v. Bridges, 52 
Wash. 396, 100 P 2385. 

“The assessment of drainage taxes, 
like the levy of all other taxes, has 
for its ultimate object the taking of 


the property from the individual own- 


er without his consent. It is ele- 
mentary that the power to levy and 
eollect taxes must be clearly con- 
ferred and strictly pursued, and a 
well founded doubt as to the exist- 
ence of the power must be resolved 
against those attempting to assert 


it.’ “Hartwell Drain., etc., Dist. v. 
Mickelberry, supra. 

18. See Statutes [36 Cyc 1068, 
1201, 1224]. 


19. Ky.—Duke v. O’Bryan, 100 Ky. 
710, 39 SW 444, 824, 19 Kyl 81. ; 

La.—Williams v. Bayou Sale Drain. 
Dist., 130 La. 969, 58 S 847. 

N. J.—East Orange v. Hussey, 72 
INgvdwuscwil, 59) A 1.0.60. 

N. D.—Murray v. Buttles, 32 N. D. 
565, 156 NW 207. 

Wash.—Pickering v. Ball, 19 Wash. 
185, 52-P 1022. 

fa] The adoption of a state con- 
stitution abrogates all territorial 
drainage laws repugnant to or in con- 
flict with any of its provisions, as 
effectually as an express repeal of 
such laws. Pickering v. Ball, 19 
Wash. 185, 52 P 1022. 

Repeal of drainage laws generally 
see supra §§ 8, 10. 

20. Cross references: 
Amount of assessment and matters 

included therein see infra §§ 216, 217. 
Liability for cost of bridges and cul- 

verts see supra §§ 186-188. 


Purposes authorizing construction of 

drainsssee supra § 5. 
Reassessments generally see infra §§ 

267, 268. 

21. See statutory provisions; and: 

U. S.—Houck vy. Little River Drain. 
Dist, 239 U.S. 254, 36 SCt 58; 60) 1: 
ed. 266. 

Ark.—Oliver v. Whittaker, 122 Ark. 
291, 183 SW _ 201; Thibault v. Mc- 
Haney, 119 Ark. 188, 177 SW 877; 
Cypress Creek Drain. Dist. v. Wolfe, 
109 Ark. 60, 158 SW 960. 

Cal.—Finnan v. Reclamation Dist., 
26 Cal. A. 714, 148 P 227, 152 P 1197. 

Ill.—Herschbach vy. Kaskaskia Is- 
land Sanitary, etc., Dist., 265 Ill. 388, 
106 NE 942, AnnCas1917C 977; Brooks 
v. Hateh, 261° Tll> 179, 103 NE 745; 
Hartweil Drain., etc., Dist. v. Mickel- 
berry, 257 Ill. 509, 101 NE 43; Birds 
Drains: Dist.) v. Caino, -etc., Re Cos 257 
Til. 57, 100 NE 141; Peo. v. Brown, 


253 Ill. 578, 97 NE 1075; Nutwood 
Drain., etc., Dist. v. Jersey County 
Review, 255 Ill. 447, 99 NE 590; 


Spring Creek Drain. Dist. v. Elgin, 
etc., R. Co., 249 Ill. 260, 94 NE 529; 
Vandalia Levee, ete., Dist. v. Hutch- 
ins, 2384 Ill. 31, 84 NE 715; Peo. v. 
McDougal, 205 Ill. 636, 69 NE 95; 
Wilder v. Whiteside, ete, Special 
Drain Oist.. Mort. Aw. 24. 

Ind.—Weaver v. Templin, 113 Ind. 
298, 14 NE 600; Brett v. Pretorious, 
48 Ind. A. 527, 96 NE 211. 

Mich.—Nash y. Kenyon, 151 Mich. 
152, 115 NW 45. 

Minn.—MecMillan vy. Freeborn Coun- 
ty, 93 Minn. 16, 100 NW 384, 1125. 

Wash.—Northern Pace. R. Co. v. 
Pierce County, 51 Wash. 12, 97 P 
1099, 23 LRANS 286, 

[a] Taxes.—The power to levy 
assessments by a drainage district 
for the payment of taxes on its boil- 
ers and other machinery used in its 
pumping plant is necessarily implied 
in the statute authorizing the crea- 
tion of the district, and this tax may 
be included within the annual levy 
made for the maintenance of the dis- 
trict. Nutwood Drain., ete., Dist. v. 
Jersey County Review, 255 Ill. 447, 
99 NE 590. 

[b] Pumping plants—(1) Assess- 
ments may be made under the Illinois 
Levee Act for installing and main- 
taining pumping plants by drainage 
districts in which such plants con- 
stitute a part of the general scheme 
of drainage at the time the district is 
organized. Brooks v. Hatch, 261 Ill. 
179, 103° NED ?Y745; Hartwell” Drain, 
etc., Dist. v. Mickelberry, 257 Tll. 509, 
101 NE 43; Wilder v. Whiteside, etc., 
Special Drain. Dist., 179 Tll. A. 231. 
(2) But such assessments cannot be 
levied by districts established under 
the Farm Drainage Act, which con- 
templates that the land shall be 
drained in artificial ditches or nat- 
ural watercourses by the natural flow 
of the water to a lower level. Wilder 
v. Whiteside, etc., Spec. Drain. Dist. 
Co., supra. 

{c] Drainage 


system exceeding 


expenses of necessary preliminary work.?® 
Repairs and improvements.”* 


While assessments 


authorized cost.—Assessments for 
the purpose of constructing a drain- 
age system at a cost greatly in excess 
of that authorized by the statute 
creating the district are invalid. 
Cypress Creek Drain. Dist. v. Wolfe, 
109 Ark. 60, 158 SW 960. 

{d] Where part of an assessment 
is void for being used for an illegal 
purpose, and the legal portion is bad- 
ly interwoven with the void portion, 
the whole is void. Peo. v. Fulton, 280 
Ill. 415, 117 NE 605. 

22. Herschbach vy. Kaskaskia Is- 
land Sanitary, etc., Dist., 265 Ill. 388, 
106 NE 942, AnnCas1917C 977; Win- 
klemann vy. Moredock, ete., Drain. 
Dist., 170 Ill. 37, 48 NE 715 (hold- 
ing that an assessment to pay a 
drainage district’s indebtedness will 
not be sustained where the amount, 
nature, and character of the debt are 
not sufficiently shown, in view of 
Const. art 4 § 31, limiting the power 
of drainage districts to the mainte- 
nance and repair of levees, drains, 
and ditches). 

23. Herschbach v. Kaskaskia Is- 
land Sanitary, ete., Dist., 265 Ill. 388, 
106 NE 942, AnnCas1917C 977. 

24. Finnan v. Reclamation Dist. 
No. 278, 26 Cal, A. 714, 148 P 277, 152 
Sei a ALONG 

[a] Assessment for repayment of 
void assessment.—Where a landown- 
er who has paid a void assessment 
seeks to recover it, and a portion of 
the funds paid has been expended in 
paying the cost of making and col- 
lecting the assessment, he cannot re- 
quire the drainage commissioners to 
levy an assessment to make up the 
deficiency. Ribordy v. Montmorency 
Drain? Dist. Nos 33°87 Eli AV“574) 

25. Kramer vy. Standing Pine 
Drain, Dist.) 117 IMiss/*387; 78) So: 
Houck v. Little River Drain. Dist., 
248 Mo. 373, 154 SW 739 [aff 239 U.S. 
254, 36 SCt 58, 60 L. ed. 266]; North- 
ern Pac. R. Co. v. Pierce County, 51 
Wash. 12, 97 P 1099, 23 LRANS 
286. See McDonald v. State, 181 Ind. 
609, 105 NE 148 (holding that, after 
a drain has been established. the 
benefits assessed, and a commissioner 
of construction appointed, the com- 
missioner cannot, on ascertaining 
that the cost of construction will ex- 
ceed the benefits as assessed, aban- 
don the work and collect assessments 
on the benefits to pay the expenses 
already incurred, but should ask the 
court to order a reassessment to pro- 
vide for the increased cost of the 
drain). 

RT ee oe, to reass¢éss see infra § 

Including preliminary expenses in 
assessment where improvement is 
made see infra § 217. 

26. Thibault v. McHaney, 119 Ark. 
188, 177 SW 877; Fellows v. Mc- 
Haney, 113 Ark. 363, 168 SW 1009; 
Davies v. Chicot County Drain. Dist., 
112 Ark. 357, 166 SW 170. 

27. Amount of assessment see 
infra §§ 216, 217. 
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may be made to keep drains in repair,”® authority to 
levy for such purpose does not authorize assess- 
ments to pay for new and original work,”® nor for 
enlarging or deepening a ditch,*° and in some juris- 
dictions it is held that lands which were not as- 
sessed for the construction of a drain cannot be 
assessed for repairs,** although in others a contrary 
rule prevails.*! Where the cleaning of a drain 
is done by the owner of the land benefited and 
the work is accepted by the proper authorities, the 
owner is not lable to assessment for such work.*? 
It is otherwise where he fails to clean his allot- 
ment.** 

{§ 209] ©. Property Liable *4—1. In General. 
The property which is subject to assessment for 
drainage improvements is ‘determined, in respect 
to its nature,®> location,*® and ownership,®” by the 
express or implied provisions of the constitution or 
statute from which the power to levy the assess- 
ment is derived.*® 

Exemptions. A constitutional or statutory exemp- 
tion from taxation applies only to taxation for the 
general purpose of government and does not re- 
lieve from liability for local assessments for drains.°®® 
The legislature may exempt from assessment cer- 
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Elgin, etc., R. Co., 249 Ill. 260, 94 NE 


> tl vee 
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tain lands in cities and towns without exempting 
similar property in rural districts, such exemption 
being a legislative determination that the property 
so exempt would receive no benefit from the im- 
provement.?° 

[§ 210] 2. Location. In general, all lands with- 
in a drainage district are subject to assessment if 
benefited by the improvement, whether originally in- 
cluded in the district or annexed thereto after its 
organization.* It has been held that the author- 
ities of a drainage district may assess lands lying 
outside of the district,4? or even within the boun- 
daries of another district,** if benefited by the im- 
provement in the former district; and lands em- 
braced in an existing drainage district, which are 
subsequently included in a larger district, may be 
assessed by both districts if benefits accrue from the 
improvements in each.44 Where landowners outside 
of a drainage district have connected their drains 
with the district drains, thereby voluntarily apply- 
ing to be included in the district,*® their lands may 
be assessed as other lands of the district ;*® and the 
same rule applies where one drainage district con- 
nects with the drain of another district.47 Lands in 
a drainage district may be assessed by the district 


41. Schafer v. Gerbers, 234 Ill. 


28. U. S.—Orr v. Allen, 245 Fed. 
486 [aff 248 U. S. 35]. 529. 
Ill.—Peo. v. Garner, 267 Ill. 396, Ind.—Indianapolis, 


108 NE 344; Birds Drain. Dist. v. 
Cairo, ete., R. Co., 257 111. 57, 100 NE 
141; Peo. v. Brown, 253 Ill. 578, 97 
NE 1075; Peo. v. McDougal, 205 Ill. 
636, 69 NE 95; Hammond v. Peo., 178 
Ill. 254, 52 NE 1020. 

Ind.—Weaver v. Templin, 113 Ind. 
298, 14 NE 600; Brett v. Pretorious, 
48 Ind. A. 527, 96 NE 211. 

Mich.—Nash y. Kenyon, 151 Mich. 
15%, 115 NW 45. 

Minn.—MeMillan v. Freeborn Coun- 
ty, 93 Minn. 16, 100 NW 384, 1125. 

Miss.—Simmons v. Hopson’s Bayou 
Drain. Dist., 112 Miss. 200, 72 S 901. 

Wash.—McDougall v. Bridges, 52 
Wash. 396, 100 P 835. 

Can.—Sutherland-Innes Co. v. Rom- 
ney Tp., 30 Can. 8. C. 495, 21 CanLT 
OceNotes‘1 [allowing app 26 Ont. A. 
495, 19 CanLTOccNotes 381]. 

Ont.—Re Johnston, 25 Ont. L. 242, 
20 OntWR 747; In re Rochester Tp., 
2 Ont. L. 435, 21 CanLTOccNotes 558; 
In re Stonehouse, 24 Ont. A. 416; 
Re Camden, 2 OntWR 200. ‘ 

{a] Districts authorized to assess 
for repairs.—Levee Act §§ 17, 17b, 
174%, as amended and enforced May 
29, 1909, authorizes annual assess- 
ments to keep the work of a dis- 
trict in repair only when the district 
is organized as a levee and drainage 
district, and not solely for agricul- 
tural, sanitary, or drainage purposes, 
independently of levees. Birds Drain. 
Dist y. Cairo, ete., BR. Coz 257% Til. 
57, 100 NB 141. 


29. Peo. v. Brown, 253 Ill, 578, 97 
NE 1075. 
30. Peo. v. McDougal, 205 Ill. 636, 


69 NE 95; Weaver v. Templin, 113 
Ind. 298, 14 NE 600; Begg v. South- 
wold Tp. Corp., 6 Ont. 184. 

81. Scott v. Stingley, 132 Ind. 378, 
31 NE 953 (express statutory provi- 
sion). See Matter of Clark, 16 Ont. 
A. 72 (where there was a disagree- 
ment between two of the judges upon 
the law stated in the text, but the 
determination of the question was 
held not necessary to the decision). 

314%. Yeomans vy. Riddle, 84 Iowa 
147, 50 NW 886. 


32. Bueter v. Aulbach, (Ind. A.) 
114 NE 8. 

83. See supra § 192. 

34. Lands benefited see infra §§ 
218, 219. 

35. Ida.—Burt v. Farmers’ Co-op. 
Irr. Co.,. 30 tda.cits274168 P1088. 


Ill.—Spring Creek Drain. Dist. v. 


etc.; Gravel 
Road Co. v. Christian, 93 Ind. 360. 

N. C.—Dover Lumber Co. v. Mose- 
ley Creek Drain. Dist. Comrs., 173 
N. C. 117, 91-SE 714, 845. 

Ss. D.—Milne v. McKinnon, 32 S. D. 
627, 144 NW 117. 

[a] A timber lease is not assess- 
able for drainage purposes. Dover 
Lumber Co. v. Moseley Creek Drain. 
Diet Comrs.,.173.N. C. 117, 91 SE 714, 

{[b] Agricultural lands. — Land 
sought to be assessed for construc- 
tion of a drainage ditch is agricul- 
tural land, within the meaning of a 
statute authorizing the assessment 
of agricultural land only, excepting 
highways and railroad rights of way, 
although it had never been used for 
such purposes and was covered by 
native timber and underbrush. Milne 
SAE nine $5) 32 S. D. 627, 144 NW 
[c] A street railroad’s right to 
occupy a public street, together with 
its ties, rails, rolling stock, is ‘‘prop- 
erty” within Const. art 4 § 31, pro- 
viding that the general assembly may 
pass laws permitting the owners of 
land to construct drains by special 
assessments on the. property bene- 
fited thereby. Spring Creek Drain. 
Dist, v.. Elgin, etc., R. Co., ,249 Tl. 
260, 94 NE 529. * . 

[d] A turnpike which is private 
property is subject to ditch assess- 
ments. Indianapolis, ete., R. Co. v. 
Christian, 93 Ind. 360. 

36. See infra § 210. 

37. See infra §§ 211-215. 

38. See constitutional and stat- 
utory provisions. 

39. In re Canyon County Drain. 


pieke INO: 159 ino eae Our gL Oil 
[al A ditch corporation not or- 


ganized for profit and exempt from 
general taxation is not exempt from 
assessments for construction of 
drainage system required to protect 
lands under it from becoming alka- 
line or water-logged, from seepage 
froma canal or drain. In re Canyon 
County Drain. Dist. No. 1, 29 Ida. 377, 
L615, P 30. 

40. Curtis v. Hopson, 127 Ark. 344, 
191 SW 951 [overr Martin v. Reyn- 
olds, 125 Ark. 168, 188 SW 4]. 

[a] Exemption of rural church 
property not discriminatory.—Curtis 
ger as 127 Ark. 344, 191 SW 


468, 84 NE 1064; Peo. v. Prust, 219 
Ill. 116, 76 NE 68 (holding that lands 
taken into a drainage district in 
January are subject to assessment 
for taxes falling due in the follow- 
ing March); State v. Skagit County 
Super. Ct., 81 Wash. 480, 143 P 112. 
See Ex p. Dixon, 41 N. B. 133 (com- 
missioners may be compelled to make 
assessment on marsh lands within a 
parish, although such lands may not 
have been set off as a district); In re 
White, 1 Ont. 530 (holding that land 
benefited by the improvement was 
subject to assessment, although not 
included within the petition for the 
improvement). 

[a] Payments made by owners of 
land originally assessed do not re- 
lieve land afterward annexed to the 
district from bearing its proportion- 
ate share of the cost of the improve- 
ment. Schafer v. Gerbers, 234 Ill. 
468, 84 NE 1064. 

42. State v. Skagit County Super. 
Ct., 81 Wash. 480, 148 P 112. But see 
In re Pequest River Great Meadows 
Drain; AZ\N.J.ils,dpe last 48 Ne J. Ls. 
456]; In re Pequest River Great 
Meadows Drain. Comrs., 39 N. J. 
Ly, 197 Latts4le Need. 17ST) both: 
holding that lands lying outside the 
geological survey and the boundaries 
given in the notice of application for 
the appointment of drainage com- 
missioners [Act March 3, 1871], can- 
not be assessed for benefits). 

43. State v. Skagit County Super. 
Ct., 81 Wash. 480, 143 P 112. 

44. Keystone Drain. Dist. v. Mis- 
sissippi County Drain. Dist. No. 16, 
121 Ark. 13, 180 SW 215; Fellows v. 
McHaney, 113 Ark. 363, 168 SW 1099; 
Wilson v. Wm, R. Compton Bond, 
ete., Co., 103 Ark. 452, 146 SW 110; 
Vermillion Special Drain. Dist. v. 
Shockey, 238 Ill. 237, 87 NE 335. 

[a] Assessments by Grainage dis- 
trict and levee district.—Where land 
included in a drainage district is aft- 
erward included in a levee district, 
assessments may be imposed by the 
agents of each district for the bene- 
fits received from each work. Fel- 
lows v. McHaney, 113 Ark. 633, 168 
Sw 1099. 

45. See supra § 23. 

46. Peo. v. Dick, 276 Ill. 516, 114 
NE 1008; Peo. v. Dornblazer, 148 T1l. 
417. 82 NE 688. 

47. Douglas County Drain. Dist. 
No. 2 v. Union Drain, Dist. No. 3, 211 
Ly EAR, 71 NE 1007 [aff 113 Til. A. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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commissioners for district purposes, although they 
are located within the boundaries of a municipal 
corporation,*® and lands in an incorporated village 
may be assessed by the trustees of a township in 
which the village is situated for the construction or 
enlargement of a drain outside the village limits.*® 
But under a statute giving every city and town 
exclusive jurisdiction over drains within its boun- 
daries, property. located wholly within a town can- 
not be assessed for repairs made outside of the 
town to a drain extending within the corporate 
limits.°° Under some statutes lands benefited by a 
public ditch may be assessed therefor, whether or 
not the ditch passes through such lands,*! but other 
statutes providing for the enlargement of natural or 
artificial channels lying outside of a drainage dis- 
trict do not authorize the assessment of such lands 
unless they are intersected by the channel,®? or un- 
less they are or may become a part of another dis- 
trict.62 Where a drain is located wholly within one 
county, lands in another county may be assessed 
therefor if they are benefited by the improve- 
ment.°4 

Subdistricts. While subdistricts created for more 
minute drainage °> may be assessed for the construc- 
tion of lateral drains connecting with the main 
ditch,®* the expense of improving or repairing the 
main ditch must be borne by the whole district, and 
assessments therefor cannot be levied on one sub- 


48. Pixley v. Saunders, 168 Cal. 
152, 141 P 815; Wilson v. Chicago | 429; In re Rochester Tp., 
Sanitary Dist., 133 Ill. 4435-27 NE 


203; Roby v. Shunganunga Drain. | Tp. v. Howard Tp., 
Dist., Wi UK ae Tee Sb PAs99; 20 CanLTOccNotes 206; In re Roch- 
[a] The sanitation of a district 
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Ellice Tp. Corp. v. Hiles, 23 Can. S. C. 
435, 21 CanLTOccNotes 558; Orford 


ester Tp., 26 Ont. A. 474 [app dism 2 


[1901]. 717 


district.57 

In Ontario, where a drain in one municipality is 
used as, or will provide, an outlet for the waters of 
another municipality, or where water is caused to 
flow from one municipality upon the. lands of an- 
other, to their injury, the lands that use or will 
use as an outlet such drain when constructed may 
be assessed for the construction of the outlet, or for 
the construction, repair, or maintenance of such 
drains as may be necessary to relieve the land in- 
jured by the flowage.°® 

[Ss 2 Dles 3s Ownership 59_q, In General. As- 
sessments for drainage improvements are a charge 
upon the land benefited thereby, although in posses- 
sion of a person who was not the owner at the time 
the proceedings were commenced.®° Land taken or 
deeded for a right of way for a drainage ditch can- 
not be assessed for benefits.%* 

[§ 212] b. Public Lands. Assessments for 
drains cannot be levied on lands belonging to a 
state,®°? or to the United States,°* except where the 
statute so provides.®* 

School lands. It has been held in some jurisdic- 
tions that school property or schoo] lands held in 
trust for school purposes are exempt from special 
assessments for drainage purposes as well as from 
general taxation,®> but in other jurisdictions the 
statutes expressly authorize the assessment of such 
lands.®* School lands sold by the state under con- 


SW 711; Orleans Parish Public School 
Directors v. New Orleans Land Co., 
138 La. 32, 70 S 27; Leader Realty 
Co, v. Lakeview Land Co., 133 La. 
646, 63 S 253. 

fa] State lands which have passed 


2 Ont, ,L. 
27, Ont. A. 223, 


embracing several towns not being a 
“municipal affair’? within the home 
rule provisions of Const. art 11 §§ 12, 
13, the inclusion of a part of the ter- 
ritory of a sanitary district organ- 
ized under the act of March 31, 1891 
(St. [1891] p 228), within the bdun- 
daries of an incorporated town does 
not deprive the authorities of the 
district of jurisdiction to assess such 
property for necessary district pur- 
poses, Pixley v. Saunders, 168 Cal. 
152, 141 P 815. 


49. Kent v. Perkins, 36 Oh. St. 
639. 
fa] That the village has a board 


of health does not deprive the trus- 
tees of the township of their right to 
make the assessment. Kent v. Per- 
kins, 36 Oh. St. 6389. 

50. Quick v. Templin, 42 Ind. A. 
151, 85 NE 121, 

51. Culbertson v. Knight, 152 Ind. 
121, 52 NE 700 (lands already suffi- 
ciently drained); Herron v. Greene 
County Drain. Dist. No. 60, (Iowa) 
138 NW 846; Kelley v. Greene County 
Drain. Dist. No. €0, 158 Iowa 735, 138 
NW 841; In re C. G. Hay Drain. Dist. 
No. 23, 146 Iowa 280, 125 NW 225. 

52. Vermillion Special Drain. Dist. 
v. Shockey, 238 Ill. 237, 87 NE 335 
[aff 142 Ill. A. 272]. 

53. Vermillion Special Drain. Dist. 
v. Shockey, 288 Ill. 237, 87 NE 335. 

54. State v. Elliott, 32 Ind. A. 605, 
70 NE 397. 

55. See supra § 20. 

56. Peo. v. White, 264 Ill. 168, 106 
NE 183; Peo. v. Wilder, 257 Ill. 304, 
100 NE 932; In re C. G@. Hay Drain. 
Dist. No. 23, 146 Iowa 280, 125 NW 
225 (not double assessment). And 
see Peo. v. Keener, 194 Ill. 16, 61 NE 
1069 (holding that land is liable to 
assessments in both main and subdis- 


Peo. v. White, 264 Tll. 168, 106 
NE 183; Peo. v. Wilder, 257 Ill. 304, 
100 NE 932. 

58. Sutherland-Innes Co. v. Rom- 
ney Tp., 30 Can. S. C, 495, 21 CanLT 
OccNotes 1 [allowing app 26 Ont. A. 


495, 19 CanLTOccNotes 381]; Brough-. 


ton v. Grey Tp., 27 Can. S. C. 495; 


Ont. L. 435, 21 CanLTOccNotes 558]; 
Dover Corp. v. Chatham Corp., 11 Ont. 
A. 248 [app dism 12 Can. S. C. 321]; 
Re, Orford Tp., 27 Ont. 107, 3 OntWN 
1517, 22 OntWR 853, 7 DomLR 217; 
In re Anderdon, 21 Ont. 476; Re Har- 
wich Tp., 20 Ont. 154. See Re Elma 
Tp., 2 OntWR 198 (holding that lands 
in an adjoining township could not 
be assessed unless benefited by the 
work). 

[a] Statute not applicable to wat- 
ercourses.—The Ontario statute pro- 
viding for assessments for the use 
of drains by lands in another mu- 
nicipality does not apply to original 
watercourses which have been deep- 
ened or enlarged. Sutherland-Innes 
Co. v. Romney _Tp., 30 Can. S, C. 495, 
21 CanLTOccNotes 1 [allowing app 
26 Ont. A. 495, 19 CanLTOccNotes 
381]; Broughton vy. Grey Tp., 27 Can. 
S. C. 495; In re Rochester Tp., 2 Ont. 
L. 435, 21 CanLTOccNotes 558; In 
re Harwich Tp., 21 Ont. A. 677 (di- 
vided court); In re Orford Tp., 18 
OntirAs=4965 But SN Orford Tp. v. 
Howard Tp., 27 Ont. 223, 20 CanL 
TOccNotes 206 Cones it was held 
that a later act changed the rule, and 
that natural watercourses were with- 
in the statute as altered). 

59. Names of landowners in as- 
sessment roll see infra § 239. 

60. Wicke v. Ellice Tp. Municipal 
Corp., 11 Ont... 4225-7 _OntWR 425. 

61. ‘Peo. v. Le Tempt, 272 Ill. 586, 
112 INE 3353 Peossv. white,.,264 111. 
168, 106 NE 183 (ditch converted into 
tile drain); Peo. v. Burrall, 258 Ill. 
509, 101 NE 933; Hartwell Drain, etc., 
Dist. v. Mickelberry, 257 Ill. 509, 101 
NE 43; Morgan Creek Drain. Dist. v. 
Hawley, 240 Ill. 123, 88 NE 465; Joliet 
v. Spring Creek Drain. Dist., 222 Il. 
441, 78 NE 836; Hutchins v. Van- 
dalial levee, ete.) Dist., 217. Ti. 561, 
75 NE 354; Nemaha Valley Drain. 
Dist. v. Stocker, 90 Nebr. 507, 134 NW 
183. 

[a] Error not cured by the reduc- 
tion of rate.—Peo. v. Burrall, 258 Ill. 
509, 101 NE 933. 

62. Ritter v. 
Drain. Dist. No. 


Poinsett County 
1, 78 Ark, 580, 94 


into the hands of private individuals 
are assessable. Ritter v. Poinsett 
County Drain. Dist. No. 1, 78 Ark. 
580, 94.SW 711. 

[b] No estoppel can arise against 
the state in respect to state land 
improperly. assessed for a drainage 


tax. Leader Realty Co. v. Lakeview 
Land Co., 133 La. 646, 63 S 253. 
63. State Vv. Johnson, 111 Minn. 


255, 126 NW 1074. 

[a] ands entered as homestead. 
—Prior to the act of May 20, 1908 
(35 St. at L. 160 c 181), land of the 
United States entered as homestead, 
but not finally proved as such, was 
not subject to the lien of a drainage 


assessment. State v. Johnson, 111l 
Minn. 255, 126 NW 1074. 

64 State v. Henry, 28 Wash. 38, 
68 P 368. 

65. Peo. v. School Trustees Tp. 19, 
118 Ill. 52, 7 NE 262; Edgerton v. 


Huntington School Tp., 126 Ind. 261, 
26 NIX 156; Orleans Parish Public 
School Directors v. New Orleans Land 
Co., 1388 La. 32,.70 S 27; Hrickson v. 
ae County, 11 N. D. 494, 92 NW 
841. 


66. Carter v. Mattamuskeet Lake 
Draine JNOwe;, 156 Ne iC) Ts3rrd 2a. 
880; State v. Henry, 28 Wash. 38, 68 
P 368 (holding that under the Wash- 
ington Act [Sess. Laws (1895) p 142], 
providing for the construction of 
drainage ditches, and that all state, 
county, and school lands shall be sub- 
ject thereto, the school lands cannot 
be excluded from the assessment for 
the costs of the improvement). 

{a] In North Carolina under a 
special act for the drainage of lands 
in a certain county, the state board 
of education is authorized to unite 
with the owners of lands in such 
county to establish a drainage dis- 
trict, the board of education to pay 
three quarters of the total cost of 
the improvement, provided, however, 
such proportion of the cost shall not 
exceed a specified sum; and when this 
is paid the lands of the board of 
education are discharged from all 
lien or claim on account of bonds 
issued for the payment of the work. 


718 19.0.3.) 


tract are subject to assessment for drains,®" but 
only the interest of the purchaser and his assigns 


may be sold therefor.*® 
[§ 213] 
Corporations—(1) In General. 


corporations."+ 


[§ 214] 


Carter v. Mattamuskeet Lake Drain. 
No. 1, 156 N. C. 183, 72 SE 380. 
67. Morehouse y. Elkhorn River 


Drain. Dist., 90 Nebr. 406, 133 NW 
446. 
68. Morehouse vy. HPlkhorn River 


Drain, Dist., 90 Nebr. 406, 133 NW 
446. 

69. Bates County Drain. Dist. No. 
1 v. Bates County, 269 Mo. 78, 189 
SW 1176; Richardson County Drain. 
Dist. No. 1.v. Richardson County, 86 
Nebr. 355, 125 NW 796; In re Swan, 
35 Bun’: GN. -Y.)) 625. 

70. I1l.—Vandalia, etc., Drain. 
Dist. v. Vandalia R. Co., 24°7 Ill. 114, 
93 NE 53; Spring Creek Drain. Dist. 
v. Joliet Highway Comrs., 238 Ill. 
521, 87 NE 394; Peo. v. Nortrup, 232 
Ill. 308, 83 NE 843; Dix Highways 
Comrs. v. Big Four Drain. Dist., 207 
Ill. 17, 69 NE 576. 

Ind.—State v. Thompson, 109 Ind. 
533, 10 NE 305; Grimes v. Coe, 102 
Ind. 406, 1 NE 735; Ingerman v. 
Neblesville Tp., 90 ind. 393; Steuben 
Tp. v. Lake Shore, etce., R. Co., 58 
Ind. A. 529, 108 NE 545. 

N. Y.—In re Swan, 35 Hun 625. 


N. D.—State v. Morrison, 24 N. D. 
568, 140 NW 707. 
Can. —HElizabethtown Tp. v. Augus- 


ta rips 327 Can. Si C295, 22° CanLT 
OceNotes 191. 

Ont.—Orford Tp. v. Howard Tp., 27 
Ont. A. 223, 20 CanLTOccNotes 206; 
In re Caradoc Tp., 24 Ont. A. 576; 
In re Stonehouse, 24 Ont. A. 416; 
Dover Corp. v. Chatham Corp., 11 Ont. 
Ae 248 [app dism 12°Can."S. C321]; 
Re Jenkins, 25 Ont. 399; Huntley Tp. 
v. March Tp., 1 OntWN 190, 14 Ont 
WR 1033; Essex County Corp. v. 
BREA Tp COLD we toni. oCoe@ ms. 

And see infra § 214. 

[a] Signatures to petition for 
drain.—Under L. (1907) ec 938, pro- 
viding that, if a proposed drain is 
for the health, convenience, or wel- 
fare of the people of any municipal- 
ity, the petition shall be signed by 
a sufficient number of the citizens 
to satisfy the drainage commission- 
ers that there is a public demand for 
such drain, the board has no author- 
ity to make an assessment for the 
establishment of a drain lying in one 
township against another township, 
in the absence of signatures to the 
petition of citizens of the township 
attempted to be assessed. State v. 
Morrison, 24 N. D. 568, 140 NW 


Ida.—Burt y. Farmers’ Co- 
Pre OO.esO f LOA wie eos ee 


Ill.—Spring Creek Drain. Dist. v. 
er ete., R. Co., 249 Ill. 260, 94 NE 

Mo.—Bates County Drain. Dist. No. 
bare Cie County, 269 Mo. 78, 189 SW 

N. J.—Carlstadt Nat. Bank v. 
wood Ridge, 87 N. J. L. 685, -94 A 
(oi 

N. Y.—In re Swan, 35 Hun 625. 

N. D.—S i 24 N. D. 
568, 140 NW 707. 

Wis.—Bryant v. Robbins, 70 Wis. 
258, 35 NW 545. 

And see infra § 214. 

72. Highways generally see High- 
ways. 

Streets generally see 
Corporations [28 Cye 832]. 


Municipal 


Counties, Townships, and Municipal 
An assessment for 
the construction or improvement of a drain may be 
made against counties,®® townships,’° or municipal 


(2) Streets and Highways.’ 
some statutes where public highways are specially 
benefited by the construction of a drain, the county, 


DRAINS 


erty benefited.“4 


[§ 215] d. Rairoads and Street Railroads. 


[§ 212-215 


township, municipality, or corporate authorities hav- 
ing charge of such highways, may be assessed for a 
proportionate share of the expense.’* 
ment of benefits to township roads is enforceable 
against the town, but not against the specific prop- 


An assess- 


hs 


railroad whose right of way is benefited by the con- 


Under 


73. l—Shabbona Spec. Drain. 
Dist. v. Cornwall, 281 Ill. 551, 117 
NE 990; Spring Creek Drain. Dist. 
v. Mlgin, ete., R: Co., 249 Ill. 260, 94 
NE 529 (statute held retroactive); 
Vandalia levee, etc. Dist. v. Van- 
dalia Re .Co., 240 Deine Ost Ni. 53 
Spring Creek Drain. Dist. v. Joliet 
Highway Comrs., 238 Ill. 521, 87 NH 
394 (consent of town auditors not 
necessary); Peo. v. Nortrup, 232 Ill. 
303, 83 NE 8438; Joliet v. Spring Creek 
Drain, Dist., 222 Ill. 441, 78 NE 836; 
District No. 1 Drain. Comrs. v. Cerro 
Gordo, 217 Ill. 488, 75 NE 516; Dix 
Highways Comrs. v. Big Four Drain. 
Dist., 207 Ill. 17, 69 NE 576; Heffner 
v. Cass, etc., Counties, 193 Ill. 439, 62 
NE 201, 58 LRA 353; Illinois Cent. R. 
Co. v. East Lake Fork Special Drain. 
Dist., 129 Ill. 417, 21 NE 925; Colfax 
v. East Lake Fork Spec. Drain. Dist., 
127 Ill. 581, 21 NE 206. 

Ind.—State v. Thompson, 109 Ind. 
533, 10 NE 305; Grimes v. Coe, 102 
Ind. 406, 1 NE 735: Young v. Wells, 
97 Ind. 410; Ingerman v. Noblesville 
Tp., 90 Ind. 393; Steuben Tp. v. Lake 
Shore, éte., 9R. Co.” 58 Inds Ay, 1529; 
108 NE 545. ° 
edict ae Ga ae v. Burch, 26 Kan. 
581. 

Mo.—Bates County Drain. Dist. No. 
ens County, 269 Mo. 78, 189 SW 
1 : 

Nebr.—Pawnee County Drain. Dist. 
v. Chicago; etc:., R.. Co., 96 Nebr. 1, 
146 NW 1055; Cuming County ' v. 
Bancroft Drain. Dist., 90 Nebr. 81, 132 
NW 927; Richardson County Drain. 
Dist. v. Richardson County, 86 Nebr. 
355, 125 NW 796 (statute held con- 
stitutional). 

Okl.—Wilkins v. Hillman, 45 Okl. 
451, 145 P 1111, LRA1915D 249. 

S. D.—Milne v. McKinnon, 32 S. D. 
627, 144 NW 117. 

Wis.—Fraser v. Mulany, 129 Wis. 
377, 109 NW 139; Bryant v. Robbins, 
70 Wis. 258, 35 NW 545. 

Ont.—Orford Tp. v. Howard Tp., 
27 Ont. A. 223, 20 CanLTOccNotes 


206; In re Caradoc Tp., 24 Ont. A. 
576; In re Stonehouse, 24 Ont. A. | 
416; In re Harwich Tp.,* 21 Ont. A. 
677; Dover Corp. v. Chatham Corp., 


11 Ont. A. 248 [app dism 12 Can. S. C. 
Sot > Sin ere, Jenkins, o255,Ont, 1399) 
In re Point Hdward, 44 U. C. Q. B. 
461; Essex County Corp .v. Roches- 
ter Tpr Corp 42. UniGs Orb. bao. 

[a] Counties under township or- 
ganization.—Under Comp. St. (1909) 
e 89 art 4 § 19, the board of super- 
visors must charge assessments for 
benefits accruing ‘to the highways 
within the drainage district to the 
county, and not to the township, 
where the county is under township 
organization. Richardson County 
Drain. Dist. No. 1 v. Richardson 
County, 86 Nebr. 355, 125 NW 796. 

{[b] Counties not under township 
organization.—The Leyee Act (1885) 
§ 55 (2 Starr & C. St. Annot [1896] 
p 1528 ec 42 par 86), authorizing drain- 
age districts to assess benefits to 
counties, ete., or to townships where 
township roads are benefited, applies 
to counties not under township or- 
ganization, as well as to those under 
such organization, although it 
specifically provides for a tax levy to 
pay an assessment if made against a 
township and makes no provision in 
other cases. Peo. v. Nortrup, 232 


struction of a drain may be assessed its propor- 
tionate part of the expense.”® 
streets benefited by the construction of a public 


Street railroads using 


Ill. 303, 838 NE 8438. 

[ec] Im Illinois (1) a statute, au- 
thorizing assessments for benefits to 
any “public road” from the construc- 
tion of a drain, was held not to au- 
thorize an assessment against streets 
or alleys of a city or village which 
is within a drainage district or which 
has connected its drains with the 
drains of a district. Joliet v. Spring 
Creek “Drainy Dist: -222 We 4 47s 
NE 836; Drainage Comrs. Dist. No. 1 
v. Cerro: Gordo, 217 Ill, 488; 75 NE 
516. (2) But an amendment of the 
statute expressly authorizes assess- 
ments for benefits to such streets and 
alleys. Spring Creek Drain. Dist. v. 
eth etc., R. Co., 249 Ill. 260, 94 NB 

[d] In Mississippi, where the con- 
stitution provides that the county 
board of supervisors shall have ju- 
risdiction over roads, it was held that 
a statute authorizing commissioners 
of a drainage district to assess pub-. 
lic roads benefited by the improve- 
ment was unconstitutional, as depriv- 
ing the board of supervisors of its 
jurisdiction over the roads to that 
extent. Holmes County v. Black 
ieee Drain. Dist., 99 Miss. 739, 55 

{e] In Ontario the cost of repair- 
ing a culvert across a highway is 
chargeable to the town benefited, al- 
though the culvert is entirely within 
the boundaries of an adjoining town. 
Re Camden Tp., 2 OntWR aes 

740 Vandalia Léyee,. etc.,, Dist. v. 
Vandalia R. Co., 247 Ill. 114, 93 NE 


53. 

75. Ill-—North Richland Drain. 
DISt. | We aE 2 SOU LL OO ve el dugmeNe rn 
770; Cache River Drain. Dist. v. Chi- 
cago, etc., R. Co., 255 Ill. 398, 99 NE 
635; Spring Creek Drain. Dist. v. 
Elgin, etc., R. Co., 249 Ill. 260, 94 NE 
529: Peo. v. Northrup, 232 Ill. 308, 83 
NE 8438; Joliet v. Spring Creek Drain. 
Dist., 222 Ill. 441, 78 NE 836; Heff- 
ner v. Cass, etc., Counties, 193 Ill. 439, 
62 NE 201, 58 LRA 359; Illinois Cent. 
R. Co. v. Hast Lake Fork Spec. Drain. 
Dist., 129 Ill. 417, 21 NE 925. 

Ind.—Lake Hirie; fetes - ho maie@or 
Cluggish, 143 Ind. 347, 42 NE 743: 
Baltimore, ete, R. Co. v. Ketring, 
122 Ind. 5, 23 NE 527. : 

Iowa.—Chicago, ete, R. Co. v.- 
Hamilton County, 171 Iowa 741, 153 
NW 110; In re Story County Drain. 
Dist. No. 34, 166 Iowa att 147 NW 
875; Chicago, etc., R. . v. Ham- 
ilton County, 141 Towa 380, 118 NW 


Nebr.—Pawnee County Drain. Dist. 
No. 1 v. Chicago, ete., R. Co., 96 Nebr. 
1, 146 NW 1055. 

N. C.—Forest v. Atlantic Coast 
Line R. Co., 159 N. C. 547, 75 SE 796 
(assessment for maintenance). 

N. D.—Northern Pac. R. Co. v. 
Richland County, 28 N. D. 172, 148 
NW 545, LRAI915A 129, AnnCas 
1916B 574. 

S. D.—Milne v. McKinnon, 32 S. D. 
627, 144 NW 117. 

{a] That the raiJroad company 
does not own the fee is immaterial. 
Forest v. Atlantic Coast Line R. Co., 
159 N. C. 547, 75 SE 796; Northern 
Pac. R. Co.'v. Richland County, 28 
N. D. 172, 148 NW 545, LRA1915A 
129. AnnCasi916E 574. 

Contracts as to additional assess- 
ments see infra § 267. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 215-217] 


drain may be assessed for such drain.*¢ 

Exemptions. A statute providing that the pay- 
ment by a railroad company of a gross earnings 
tax shall be in lieu of all taxes and assessments ap- 
plies to assessments for special benefits accruing 
to a railroad right of way by the construction of a 
publie diteh.77 

[§ 216] D. Amount of Tax or Assessment *8&— 
1. In General. While constitutional and statutory 
limitations on the amount of municipal taxation or 
indebtedness are not applicable to special assess- 
ments for drains,’® the amount which may be levied 
for drainage purposes may be expressly limited by 
statutory °° or constitutional provisions.*+ But a 
statute limiting the amount which may be levied 
by any city council or board of public works has no 
application to assessments by drainage districts.*? 
In some jurisdictions it is held that the assessment 
must not exceed the estimated cost of the work;%* 


DRAINS 


[19 C.J.] 719 


ited to the amount so estimated, provided the total 
assessments are within the benefits conferred.** The 
preliminary report as to the probable aggregate 
amount of benefits is not conclusive as to the amount 
which may be raised by assessment.*° An assess- 
ment exceeding the value of the land assessed is 
a spoliation and invalid,*¢ 

Repairs. It has been held under one statute that, 
where an annual assessment for repairs is made 
at the organization of a district and confirmed, the 
court has no power thereafter to enlarge such as- 
sessment,®? and, under another, that an assessment 
for maintenance and repairs, in excess of the amount 
required, without any previous estimate, is void.8§ 

[§ 217] 2. Expenses Included in Assessment. 
In general, the cost of constructing the drain, in- 
cluding all expenses necessarily incurred in the pre- 
liminary proceedings leading up to the actual mak- 
ing of the improyement, may be included in the 


but in other jurisdictions the assessment is not hm- 


76. Spring Creek Drain. Dist. v. 
Elgin, etc., R. Co., 249 Ill. 260, 94 NE 
529 (holding that street railroad was 
“contiguous property’). 

[a] Applicability of statute.—Un- 
der the Levee Act § 55 (L. [1879] p 
136), as amended in 1885 (L. [1885] p 
132 § 7), authorizing the assessment 
of the property of any public or cor- 
porate road or railroad for local im- 
provements, whenever the proposed 
improvement benefited any of such 
roads, and L. (1909) p 193, amending 
§ 55, so as to include streets and 
alleys of municipal corporations, 
there is no authority to levy an as- 
sessment on corporations using the 
benefited streets under municipal 
franchise for the laying of gas pipes, 
and the maintenance of telegraph, 
telephone, or electric light poles, 
wires, and fixtures. Spring Creek 
Drain. Dist. v. Elgin, etc, R. Co., 249 
Tll. 260, 94 NE 529. 

77. Patterson v. Chicago, etc. R. 
Co.. 99 Minn. 454, 109. NW 993. 

78. Cross references: 
Apportionment according to benefits 

see infra §§ 231-233. 

Assessment in excess of benefits see 

infra § 232. 

Interest on assessments see infra § 

272. 

Statement of amount in assessment 

roll see infra § 240. 

79. Peo. v. Honeywell, 258 Ill. 319, 
101 NE 571; Williams v. Wedding, 
165 Ky. 361, 176 SW 1176; Birming- 
ham Drain. Dist. v. Chicago, etc., R. 
Co., 266 Mo. 60, 178 SW 893; Holt v. 
State, (Tex. Civ. A.) 176 "SW. 743 
(holding that drainage district taxes 
may be levied and collected on prop- 
erty in a city or town which has 
previously issued bonds in the full 
amount permitted by the constitu- 
tion). But see Keene v. Jefferson 
County, 135 Ala. 465, 33 S 4385 (hold- 
ing, in effect, that a statute authoriz- 
ing a county tax at a rate in excess 
of that fixed by the constitution, to 
pay for interest on bonds issued for 
the construction of a sanitary sewer 
system, and providing a sinking fund 
for the redemption thereof, would be 
invalid). 

Debt and tax limit generally see 
Municipal Corporations [28 Cyc 1538, 
1663]. 

Boe Brooks vy. Hatch, 265 Ill. 346, 
106 NE 956 (limitation to specified 
percentage of value of property as- 
sessed); Birmingham Drain. Dist. v. 
Chicago, ete., R. Co., 274 Mo. 140, 202 
Sw 404; Houck v. Little River Drain. 
Dist., 248 Mo. 373, 154 SW 739 [aff 
239 U. §. 254, 36 SCt 58, 60 L. ed. 


266]: Carter v. Mattamuskeet Lake 
Drain. No. 1, 156 N. C).183, 72 SE 
380. 


[a] Beduction of taxes. — (1) 
Taxes levied for general purposes by 
a sanitary district, organized under 
the act of July 1, 1907 (L. [1907] p. 

[19 C. J.—46] 


‘[1909] p 3238), as “levee taxes.” 


assessment,°? as 


289), are not exempt from reduction, 
under the act of July 1, 1909 (L. 
PéO. 
v. Chicago, etc., R. Co., 248 Ill. 417, 94 
NE 14. (2) Where bonds of a sani- 
tary district were issued in good 
faith by the board of trustees for 
proper corporate purposes, the fact 
that they matured one year from date 
did not justify treating a levy made 
to pay them as a levy for current 
expenses, thereby subjecting it to a 
reduction under the Revenue Law 
of 1909 (L. [1909] p 323), provid- 
ing for the levy of general taxes. 


Peo. v. Bowman, 258 Ill. 234, 97 NH 
304. 
{b] A purchaser of school lands 


may waive a statutory requirement 
that such lands shall not be liable to 
assessment for more than three hun- 
dred thousand dollars. Carter v. Mat- 


tamuskeet Lake Drain. No. 1, 156 
N, C. 183, 72 SE 380. 
81. Bayou Terre - Aux - Beeufs 


Drain. Dist. v. Randolph, 131 La. 244, 
59 S 198; St. Charles Municipal Drain. 
Dist, v. Cousin; 130 La, 331, 57 -S 


992. 

[a] In Louisiana.—Under Const. 
art 281, as amended in 1910 (Acts 
[1910] No. 197), a special tax to se- 
cure the payment of bonds issued by 
any drainage district must be levied 
each year by the commissioners, and 
the amount of the levy determined by 
the amount payable each year under 
the contract; and a levy of the full 
tax for the full term is unconstitu- 
tional. Bayou ‘Terre - Aux - Beufs 
Drain. Dist. v. Randolph, 131 La. 244, 
59 S 198; St. Charles Municipal 
Drain. Dist. v. Cousin, 130 La. 331, 57 
S 992. 

82. Hatcher v. Greene County, 165 
Iowa 197, 145 NW 12; In re Farley 
Drain. Dist. No. 7, 140 Iowa 339, 118 
NW 432. 

83. Thibault v. McHaney, 119 Ark. 
188, 177 SW 877; Stokes v. Bay Bot- 
toms Drain. Dist., 278 Ill. 390, 116 NE 
109; Morgan Creek Drain. Dist. v. 
Hawley, 240 Ill. 123, 88 NE 465. See 
Studebaker vy. Alexander, (Ind.) 93 
NE 23 (holding that no reduction of 


assessments is allowable where the |. 


work is done for less than estimated 
cost); Earhart v. Farmers’ Creamery, 
148 Ind. 79, 47 NE 226 (holding that, 
where the reported benefits by a pro- 
posed drain exceed the reported cost 
thereof and the several property 
owners do not question the benefits 
assessed against them, remonstrants 
against the drain cannot, upon the 
ground that the expense of the drain 
will exceed the aggregate benefits, 
question the amount of the benefits, 
but only the cost of the drain). 

84. In re New Orleans Draining 
Co., 11 La. Ann. 338; Hackney v. El- 
liott, 23 N. D. 373, 137 NW 433 (hold- 
ing that the statute contemplates an 
assessment by percentages based 


may also the cost of acquiring the 


upon benefits to accrue, without ref- 
erence to the estimated cost of the 
project, and the fact that the tax is 
figured on a basis of an actual cost 
in excess of the estimate does not 
invalidate the assessment). 

[a] Presumption.—It is presumed 
that all the amount assessed against 
the land is needed to pay expenses 
and cost of construction. Hoefgen v. 
State, 17 Ind. A. 537, 47 NEY 28. 


85. Little Beaver Spec. Drain. 
Dist. v. Livingston, 270 Ill. 582, 110 
NE 806; Sny Island Levee Drain. 


hie v. Shaw, 252 Ill. 142, 148, 96 NE 

86. Williams v. Wedding, 165 Ky. 
361, 176 SW 1176. But see In re Tut- 
hill, 50 NYS 410 [rev on other 
grounds 36 App. Div. 492, 55 NYS 657 
(afi M6 SaING Ye 83557 INE S03 6 79or Am 
SR 574, 49 LRA 781)] (holding that 
the fact that an assessment for the 
benefits conferred by a drain exceeds 
the value of the land so assessed 
does not invalidate the law or assess- 
ment made thereunder). 

87. Hammond v. Peo., 178 Ill. 254, 
52 NE 1030; Hammond vy. Carter, 161 
Tll. 621, 44 NE 274. 

88. McDougall v. Bridges, 52 
Wash. 396;,.100 P 835. 

89. U. S.—Orr v. Allen, 245 Fed. 
486 [aff 248 U. S. 35]. 

Cal.—Reclamation Dist. No. 730 v. 
Hershey, 160 Cal. 692, 117 P 904. 

Ill—Herschbach v. Kaskaskia Is- 
land Sanitary, ete., Dist., 265 Ill. 388, 
106 NE 942, ‘AnnGas1917C Oils Mor- 
gan Creek Drain. Dist. v. Hawley, 240 
Ill. 123, 88 NE 465; Vandalia Levee, 
etc., Dist. v. Hutchins, 234 Ill. 31, 34 
NE 715. 

Ind.—Buckles v. State, 131 Ind. 600, 
31. NE 86; Racer: v., State, 131 Ind. 
393, 31 NE 81. 

Mich.—Auditor-Gen. v. Melze, 124 
Mich: 285, 82 NW 886. : 

Y.—In re Turrell, 63 Misc. 502, 
iy, NYS 764. 

N. D.—FErickson v. Cass County, 11 
N. D. 494, 92 NW 841. 

Can.—Elizabethtown Tp. v. Augus- 
tay’E ps, 320: Can wSiiCe 2 95se22NCanitun 
OccNotes 191. 

See Harriman v. Franklin County, 
169 Iowa 324, 151 NW 468 (holding 
that an owner of land cannot be as- 
sessed for the amount paid as dam- 
ages for the additional servitude of 
the drain, where he had already paid 
damages for its construction); In re 
McClure, 11 Ont. L. 115, 6 OntWR 
1021 (holding that an assessment 
cannot be made to pay damages and 
costs incurred before the benefit by- 
law was passed, or the work done 
for which it provided). 

{a] Tllustrations.—(1) Under the 
Levee Act of 1879 (Hurd Rev. St. 
[1905] p 775 ce 42) such incidental ex- 
penses as attorneys’, engineers’, sur- 


veyors’, and commissioners’ fees must 
be incurred in the necessary prelim- 


720 -[19'C: J.}- 


right of way,®? and of collecting the assessment. 

{[§ 218] E. Benefit to Property °*—1. 
The general rule is well settled 
that a special assessment for the purpose of drain- 
age can be levied only upon property benefited by 


sity in General. 


inary work before an assessment is 
spréad or levied, and must be in- 
cluded in the original estimate and 
paid out of the original assessment; 
and, where a portion of the money 
raised in the original assessment for 
construction is used to pay such in- 
cidental expenses, the commissioners 
cannot make valid contracts for con- 
struction to the full amount of the 
original assessment. Vandalia Levee, 

etc., Dist. v. Hutchins, 234 Ill. 31, 

84 NE 715. (2) Under Rev. Codes 8 

1466, the cost of the right of way, 

the drain commissioners’ fees, and all 

other expenses, attorney’s fees, in- 
terest, incidental expenses, office rent, 
printing, taxes, and supplies, are 
items properly chargeable. Hrickson 

v. Cass County, 11 N. D. 494, 92 NW 

841. (3) Fees for the services of at- 

torneys and counsel to drainage com- 

missioners in drafting necessary le- 
gal papers and counseling them of 
the manner of discharging their du- 
ties in constructing drains under the 
drainage law constituted “expenses,” 
which the commissicners were en- 
titled to include in an assessment 
on property benefited. In re Turrell, 

63 Misc. 502, 117 NYS 764. 

[b] Cost of bridge required to be 
built in any road by constructing a 
drain may be included in assessment 
under the Levee Act. Peo..v. Block, 
276 Ill. 286, 114 NE 527. 

{c] Removal of obstructions.— 
Under the Ontario Municipal Drain- 
age Act, the removal of a dam or 
other artificial obstruction located 
wholly within the municipality doing 
the work is a part of the cost of 
construction to be provided for in 

“the assessment by the surveyor or 

engineer. Elizabethtown Tp. v. Au- 

gusta Tp., 82 Can. S. C: 295, 22 Can 

LTOccNotes 191. 

{d] Contingent expenses.—Comp. 
L. (1897) § 43854, allowing an as- 
sessment of ten per cent of the esti- 
mated cost of a drain to be added 
thereto for contingent expenses, is 
not unconstitutional. Auditor-Gen. v. 
Melze, 124 Mich. 285, 82 NW 886. 

{e] Emergency fund.—In a pro- 
ceeding under the Levee Act § 37, for 
improving the drainage of a drainage 
district, it was improper for the com- 
missioners to include an emergency 
fund of nearly ten thousand dollars 
in the assessment roll. Little Beaver 
Special Drain. Dist. v. Livingston, 270 
Tll. 582, 110 NE 806. 

{f} Items omitted in estimate of 
cost.—That rezlamation commission- 
ers, through mistake or in the be- 
lief that the district would not be 
required to pay the cost of acquir- 
ing certain levees, owned privately, 
did not include such amount in their 
assessment of the cost of the work 
was not a jurisdictional defect, and 
did not prevent an assessment based 
on the cost, including such levees. 
Reclamation Dist. No. 730 v. Hershey, 
160 Cal. 692, 117 P 904. 

90. Erickson v. Cass County, 11 
N. D. 494, 92 NW 841. 

91. Spring Creek Drain. Dist. v. 
pein etc., R. Co., 249 Ill. 260, 94 NE 
29. 

92. Cross references: 
Apportionment according to benefits 

see infra §§ 231-233. 

Benefits as ground for including land 
in drainage district see supra § 16. 

Recital of benefits in assessment roll 
see infra § 241. 

Remedy of contractor where no as- 
sessments can be made for want of 
benefits see supra § 183. 

93. U.S.—Myles Salt Co. v. Iberia, 
Cte, Dray -Dists.9 239° Uy S. T47eie 86 
sCt 204, 60 L. ed. 392, LRA1918E 


DRAINS 


Neces- 


190; 
noose County, 


Chicago, ete., R. Co. v. Appa- 
170 Fed. 665 [aff 182 
vie 291, 104 CCA 573, 31 LRANS 


Ark.—Oliver v. Whittaker, 122 Ark. 
291, 188 SW 201; Thibault v. Mc- 
Haney, 119 Ark. 188, 177 SW 877; 
Mudd yv. St. Francis Drain. Dist., 117 
Ark. 30, 173 SW 825; Davies v. Chicot 
County Drain. Dist., 112 Ark. 357, 166 
SW 170; Coleman v. Hight-Mile 
Drain. Dist, No. 2, 106 Ark. 22, 152 
SW 1004; Butler v. Fourche Drain. 
Dist., 99 Ark. 100, 187 SW 251 (land 
above overflow and not in need of 
drainage may be benefited); Coffman 
v. St. Francis Drain. Dist., 83 Ark. 
54, 103 SW 179; Ritter v. Poinsett 
County Drain. Dist. No. 1, 78 Ark. 
580, 94 SW 711; Cribbs v. Benedict, 64 
Ark, 555, 44 SW 707. 

Cal.—Reclamation Dist. v. Black- 
mer, 159 Cal. 801, 113 P 174; Reclama- 
tion Dist. No. 70 v. Birks, 159 Cal. 
233, 113 P 170; Peo. v. Sacramento 
Drain. Dist., 155 Cal. 373, 103 P 207; 
Reclamation Dist. No. 108 v. West, 
129 Cal. 622, 62 P 272: Yolo County 
Reclamation Dist. No. 537 v. Burger, 
122 Cal. 442, 55 P 156; Lower Kings 
River Reclamation Dist. No. 531 v. 
Phillips, 108 Cal. 306, 39 P 630, 41 P 
335; Swamp Land Dist. No. 307 v. 
Gwynn, 70 Cal, 566, 12 P 462; Recla- 
mation Dist. No. 108 v. Hagar, 66 Cal. 
54, 4 P 945; Payne v. Ward, 28 Cal. A. 
553, 153 P 462; Riverdale Reclama- 
tion Dist. No. 805 v. Shimmin, 24 Cal. 
A. 595, 141 P 1070. 

Ida.—Elliott v. McCrea, 23 Ida, 524, 
130 P 785. , 

lll.—Little Beaver Special Drain. 
Dist. v. Livingston, 270 Ill. 582, 110 
NE 806; Peo. v. Whitesell, 262 Ill. 387, 
104 NE 688; Schuh v. Reed, 259 Ill. 
138, 102 NE 210; Kickapoo Drain. 
Dist. v. Jackson, 255 Ill. 504, 99 NE 
596; Cache River Drain. Dist. v. Chi- 
cago, etc., R. Co., 255 Ill. 398, 99 NE 
635; Peo. v. Welch, 252 Ill. 167, 96 
NE 991; Spring Creek Drain. Dist. v. 
Elgin, etc., R. Co., 249 Ill. 260, 94 
NE 529 (statute imposing lien on 
entire property of railroad company 
held unconstitutional); Leonard v. 
Arnold, 244 Ill. 429, 91 NE 534; Joliet 
v. Spring Creek Drainage Dist., 222 
lll. 441, 78 NE 836; Winkelmann v. 
Moredock, etc., Drain. Dist., 170 Ill. 
37, 48 NE 715; Badger v. Inlet Drain. 
Dist., 141 Ill. 540, 31 NE 170; Briggs 
v. Union Drain. Dist. No. 1, 140 Ill. 
53, 29 NE 721; Hosmer v. Hunt Drain. 
Dist., 135 Ill, 51, 26 NE 587; Gauen 
v. Moredock, ete., Drain. Dist. No. 1, 
131 Ill. 446, 33 NE 633; Illinois Cent, 
R. Co. v. Hast Lake Fork Special 
Drain. Dist., 129 Ill. 417, 21 NE 925; 
Havana Tp. Drain. Dist. No. 1 v. 
Kelsey, 120 Ill. 482, 11 NE 256; Mor- 
rell v. Union Drain. Dist. No. 1, 118 
Ill. 139, 8 NE 675; Spear v. Union 
Dist. Drain. Comrs., 113 Ill. 632; Hus- 
ton vy. Clark, 112 Ill. 344; Gilkerson v. 
Scott, 76 Ill. 509; Drainage Dist. No. 
2° vr, Union “Dist# No, «3, “118° 0H As 
114° [aff 211 Tl. 328) 71 NE 1007] 
(benefits from connecting with drain 
of another district). 

Ind.—Williams v. Osborne, 181 Ind. 
670, 104 NE 27; Anson v. Thorn, 180 
Ind. 695, 103 NE 800; Watson v. 
Armstrong, 180 Ind. 49, 102 NE 273; 
Wabash R. Co. v. Jackson, 176 Ind. 
487, 95 NE 311, 96 NE 466; Sharp v. 
Eaton, 175 Ind. 441, 94 NE 753; 
Hinesley v. Crum, 175 Ind. 10, 93 NE 
274; Culbertson vy. Knight, 152 Ind. 
121, 52 NE 700 (benefit to upper 
lands from adequate outlet); Parke 
County Coal Co. v. Campbell, 140 Ind. 
28, 39 NE 149, 558; Morrow v. Geet- 
ing, 15 Ind. A. 358, 41 NE 848, 44 NE 


59. 


the improvement.®® 
provide that lands artificially irrigated, contributing 
by seepage and saturation to swampy condition of 
lowlands, shall contribute their just proportion of 
the cost of constructing works for the reclamation 


ey) 
[§§ 217-218 


The legislature may, however, 


Iowa.—Hall v. Polk, 181 Iowa 828, 
165 NW 119; Chicago, etc., R. Co. v. 
Hamilton County, 162 NW 868; Chi- 
cago, ete., R. Co. v. Wright County 
Drain. Dist. No. 48, 175 Iowa 417, 
154 NW 888; Chicago, etc., R. Co. v. 
Hamilton County, 171 Iowa 741, 153 
NW 110; Henderson v. Polk County, 
171 Iowa 499, 153 NW 63; Obe v. 
Hamilton County, 169 Iowa 449, 151 
NW 453; Monson v. Boone, etc., 
Counties, 167 lowa 473, 149 NW 624; 
In re Story County Drain. Dist. No. 
34, 166 Iowa 344, 147 NW 875; Jack- 
son v. Sac County, 159 Iowa 673, 140 
NW 849; Herron v. Greene County 
Drain. Dist. No. 60, 138 NW _ 846; 
Kelley vy. Greene County Drain. Dist. 
No. 60, 158 Iowa 735, 1388 NW 841; 
Sac County, 155 Iowa 367, 

; Wallis v. Harrison 
County, 152 Iowa 458, 132 NW 850; 
Prichard v. Woodbury County, 150 
Iowa 565, 129 NW 970; Schropfer v. 
Hamilton County, 147 Iowa 63, 125 
NW 992; In re Jenison, 145 Iowa 215, 
123 NW 979; Gish v. Hamilton Coun- 
ty, 142 Iowa 716, 119 NW 980; Chi- 
cago, etc., R. Co, v. Hamilton County, 
141 Iowa 380, 118 NW 3880; In re Far- 
ley Drain. Dist. No. 7, 140 Iowa 339, 
118 NW 432; Zinser vy. Buena Vista 
County, 137 Iowa 660, 114 NW 51; 
Temple v. Hamilton County, 134 lowa 
706, 112 NW 174; Sisson v. Buena 
Vista County, 128 Iowa 442, 104 NW 
454, 70 LRA 440. 

Kan.—Roby v. Shunganunga Drain. 
Dist., 77 Kan. 764, 95 P 399. 

Ky.—Haynes v. Roberts, 150 Ky. 
769, 150 SW 1006; Duke v. O’Bryan, 
100 Ky. 710, 39 SW 444, 824, 19 KyL 
81; Cypress Pond -)Draing "Cory. 
Hooper, 2 Metce. 350. 

La.—Shaw v. Bayou’ Terre-aux- 
Boeufs Drain, Dist., 138 La. 917, 70 S 
910; Williams v. Bayou Sale Drain. 
Dist., -130 ‘La. 969, 58 S' 847; -De 
Gravelle v. Iberia, etc., Drain. Dist., 
104° La. 708, 29 S 302; Davidson ‘v. 
New Orleans, 34 La. Ann. 170; In re 
Ne Orleans Drain. Co., 11 La. Ann. 
¢ 39. 

Mass.—Beals v. Brookline, 174 
Mass. 1, 54 NE 339 (removal of pool 
not abutting on land); Beals v. 
James, 173 Mass. 591, 54 NE 245. 

Mich.—Hynes v. Barrett, 188 Mich. 
154, 154 NW 7; Cilley v. Sullivan, 187 
Mich. 447, 153 NW 773; Gable v. 
Deal, 161 Mich. 3438, 126 NW 429; 
Hinkley v. Bishopp, 152 Mich. 256, 114 
NW 676; Hudlemyer v. Dickinson, 143 
eet 250, 106 NW 885, 108 NW 

Minn.—Rooney vy. Stearns County, 
130 Minn. 176, 153 NW 858; Gourd v. 
Morrison County, 118 Minn. 294, 136 
NW 874; Bowler v. Renville County, 
105 Minn. 26, 116 NW 1028. 

Miss.—Allen v. Hopson Bayou 
Drain. Dist., 106 Miss. 630, 64 S 418; 
Wheeler v. Bogue Phalia Drain. Dist., 
106 Miss. 619, 64 S 375. 

Mo.—Elsberry Drain. Dist. v. Har- 
ris, 267 Mo, 139, 184 SW 89; Houck 
v. Drain. Dist., 248 Mo. 373, 154 SW 
739 [aff 239 U. S.. 254, 36 SCt 58, 60 
L. ed. 266]. 

Mont.—Billings Sugar Co. v. Fish, 
40 Mont. 256, 106 P 565, 26 LRANS 
973, 20 AnnCas 264. 

Nebr.—White v. Papillion Drain. 
Dist., 96 Nebr. 241, 147 NW 218; 
Nemaha Valley Drajn. Dist. v. Mar- 
connit, 90 Nebr. 514, 134 NW 177; 
Nemaha Valley Drain. Dist. v. Hig- 
gins, 90 Nebr. 518, 184 NW 185; Ne- 
maha Valley Drain. Dist. No. 2 v. 
Skeen, 90 Nebr. 510, 134 NW 184; 
Nemaha Valley Drain. Dist. v. Stock- 
er, 90 Nebr. 507, 184 NW 183; Cum- 
ing County v. Bancroft Drain. Dist., 
90 Nebr. 81, 182 NW 927; O’Brien v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 218] 


of the lowlands;°* and the fact that the assessment 
is required to be levied against the land as a benefit 
instead of against the owner as a personal liability 
does not render the statute invalid. 

Where lands are provided with sufficient natural 


Schneider, 88 Nebr. 479, 129 NW 1002 
[writ of error dism 229 U. S. 629 
mem, 33 SCt 774 mem, 57 L. ed. 1358 
mem]; Richardson County Drain. 
Dist. No. 1 v. Richardson County, 86 
Nebr. 355, 125 NW 796; Neal v. Van- 
sickel, 72 Nebr. 105, 100 NW 200; 
Dodge County v. Acon, 61 Nebr. 376, 
85 NW 292, 72 Nebr. 71, 100 NW 136; 


ae v. State, 54 Nebr. 280, 74 NW 
0 > 

N. J.—Benjamin v. Bog, ete. 
Boo Co, 68 INC 19755 52) A 
1 


N. Y.—Peo. v. Jefferson County Ct., 
56 Barb. 136; In re Turrell, 63 Misc. 
5602, 117 NYS 764. 

N. C.—Adams v. Joyner, 147 N. C. 
7 60 SH) 725. 

N. D.—Bergen Tp. v. Nelson Coun- 
ty, 33 N. D. 247, 156 NW 559; Hack- 
ney v. Elliott, 23 N. D. 373, 137 NW 
433; Freeman vy. Trimble, 21 N. D: a 
129 NW 83; Erickson v. Cass County, 
11 N. D. 494, 92 NW 841. 

Oh.—Cattell v. Putman, 73 Oh. St. 
147, 76 NE 390; Lutman v. . Lake 
Shore, etc., R. Co., 56 Oh. St. 433, 47 
NE 248; Blue v. Wentz, 54 Oh. St. 
247, 43 NE 493; Toledo, etc., R. Co. 
v. Licking County, 15 Oh. Cir. Ct. N. 
S. 236; Toledo, etc., R. Co. v. Licking 
County. ssnOnsCir: 7s Ct.o3ids  CumMete,, 
RY Coy ve Logan County, 17 Oh. Cir. 
Ct. 436, 9 Oh. Cir. Dec. 803. 

Okl.—Wilkins v. Hillman, 45 Okl. 
451, 465, 145 P 1111, LDRA1915D 249 
[quot Cyc]. 

S. C.—Moore v. Barry, 30 S. C. 530, 
9 SE 589, 4 LRA 294. 

Ss. D. - 
Drain Ditch, 31 S. D. 496, 141 
393. 

Tenn.—State v. Powers, 124 Tenn. 
Sos Vode Vel O- 

Wis.—Ward v. Babcock, 162 Wis. 
539, 156 NW 1007; Rattlesnake Drain. 
Dist. v. Koshkonong Mud_ Creek 
Drain. Dist., 150 Wis. 223, 136 NW 
631; Fraser v. Mulany, 129 Wis. 377, 
109 NW 139; Bryant: v. Robbins, 70 
Wis. 258, 35 "NW 545. 

Eng.—Knight v. Langport Drain. 
Dist., [1898] 1 Q: B. 588 

Can. —Southerland - Innes Co. v. 
Romney Tp., 30 Can. S..C. 495, 21 
CanLTOccNotes 1 [allowing app 26 
Ont. A. 495, 19 CanLTOccNotes 381]. 

Ont.—Re Orford Tp., 27 Ont, L. 107, 
38 OntWN 1517, 22 OntWR 853, 7 Dom 
LR 217; Wicke v. Ellice Tp. Muni- 
cipal Corp., 11 Ont, LL. 422, 7 OntwR 
425; In re Caradoc Tp., 24 Ont. A. 576; 
In re Harwich Tp., 21 "Ont. Amie ts Re 
Stephens, 25 Ont. 600; Re Jenkins, 25 
Ont.399" "Ins re White, 1 Ont. 530; 
Re Aldborough Tp., 4 OntWR 159; 
In re Point Edward, 44 U. C. Q. B. 
461; Chatham v. Sombra, 44 U. C. Q. 
B. 305. 

Que.—Cote v. Windsor Corp., 36 
Que. Super. 363; Beauce County Corp. 
v. Breakey, 15 Que. K. B. 520; Paquet 
v. St. Nicolas, 13 Que. K. B. 1; Com- 
tois v. Dumontier, 8 Que. Q. B. 293. 

N. S.—Corbett v. Pipes, 9 EastLR 
127. 

And see cases infra §§ 219, 231- 
Zoe. 

[a] Effect of including lands in 
district—(1) Assessment commis- 
sioners who are appointed after a 
drainage district has been estab- 
lished are required to assume that all 
lands within the district are bene- 
fited and to impose the assessment 


NW 


accordingly. Wood v. Honey Creek 
Drain., ete., Dist., 180 Iowa 159, 160 
NW 3842: Chicago, etce.,,.R.-.Co. v. 


Wright County Drain. Dist. No. 48, 
175 Iowa 417, 154 NW 888; Haitz v. 
Woodbury, ete... Counties, 167 Iowa 
194, 149 NW 95; Kelley v. Greene 
County Drain. List. No. 60, 158 Iowa 
735, 138 NW 841; Zinser v. Buena 
Vista County, 137 Iowa 660, 114 NW 


DRAINS 


drainage.°® 


51. (2) The establishment of a dis- 
trict conclusively shows that the 
benefits will exceed the damages and 
cost of construction. Ward v. Bab- 
cock, 162 Wis. 539, 156 NW _ 1007. 
See Los Angeles County Flood Con- 
trol Dist. v. Hamilton, (Cal.) 169 P 
1028 (holding that the mere passage 
of a statute creating the Los An- 
geles county flood control district 
was an effective finding by the legis- 
lature that the proposed work would 
benefit land so as to warrant the im- 
position of a tax); Townsend v. Back 
Swamp Dist. Drain. Comrs., 174 N. C. 
556, 94 SE 104 (holding that the es- 
tablishment of a drainage district 
creates a presumption that the land 
will be benefited more than the bur- 
dens assessed against it); and supra 


16. 

[b] Where the inclusion of land 
in a drainage district is illegal, be- 
cause not benefited by the improve- 
ment, an assessment cannot be levied 
against such land. Shaw v. Bayou 
Terre-aux-Beeufs Drain, Dist., 138 La. 
917, 70 S 910. 

[ec] Benefits to part of a district. 
—(1) That only part of the lands of 
_a drainage district are benefited by 
an improvement constructed by an- 
other district does not affect the va- 
lidity of an assessment of benefits 
against the first mentioned district, 
under Sanborn St. Suppl. (1906) § 
1379-18. Rattlesnake Drain. Dist. v. 
Koshkonong Mud Creek Drain. Dist., 
150 Wis. 223, 1836 NW 631. (2) Pro- 
ceedings for the formation of a drain- 
age district and the assessment sub- 
sequently levied therein are not void 
because the scheme of drainage final- 
ly accepted will not benefit a small 
fraction of the fracts included in the 
district, on which no assessments are 
levied. O’Brien  v. Schneider, 88 
Nebr. 479, 129 NW 1002 [writ of error 
dism 229 U. S. 629 mem, 33 SCt 774 
mem, 57 L. ed. 1858 mem]. (3) The 
improvement and effect thereof as to 
benefits on each tract of land in a 
district must be considered as a 
whole, and it is not necessary to con- 
sider whether some part of the im- 
provement would or would not bene- 
fit some particular tract. Freesen v. 
Scott County Drain., ete., Dist., 283 
Ill. 536, 119 NE 625. But see Wil- 
liams v. Bayou Sale Drain. Dist., 130 
La. 969, 58 S 847 (holding that a 
drainage tax cannot be lawfully lev- 
ied for the benefit of a particular sec- 
tion of a drainage district, and a tax 
which will be used in improving 
eleven thousand acres in a diStrict in 
which there are fifty thousand acres, 
without any positive assurance that 
the balance will receive equal bene- 
fits, is illegal). 

{d] That certain parcels Of a 
tract will not be benefited by the im- 


provement will not prevent the as- 
sessment of the tract as a whole. 
Reclamation Dist. No. 730 v. Hershey, 
160 Cal. 692, 117 P 904; Reclamation 
Dist.. No. 70 v. ‘Blackmer,-159 Cal. 
801, 113 P 174; Reclamation Dist. No. 
(On Va Birks. 1 Os Calezooretlio si 0s 
Lower Kings River Reclamation Dist. 
No. 531 v. McCullah, 124 Cal. 175, 56 
P 887; Cache River Drain. Dist. v. 
Chicago, etc., R. Co.,-255 Ill. 398, 99 
N® 635 (holding that an assessment 
of benefits to a railroad right of way 
as an entirety was not objectionable, 
although a particular part of the 
right of way by itself would not he 
benefited, if the benefits assessed did 
not exceed the benefits to the whole 
right of way); Drake v. Schoenstedt, 
149 Ind. 90, 48 NE 629; Nemaha Val- 
ley Drain. Dist. v. Higgins, 90 Nebr. 
513, 134 NW 185; Nemaha Valley 
Drain, Dist. No. 2 v. Stocker, 90 Nebr. 
1507, 184 NW 183 (holding that, if the 


[oth aes 


drainage, they are not liable to assessment for a 
ditch necessary for the drainage of other lands, 
merely because the surface water from the former 
naturally drains upon the land requiring artificial 


result of the improvement will be 
specially to benefit each tract cr sub- 
division as a whole, it is immaterial 
whether within its limits there are 
portions which are not susceptible of 
cultivation, and the value of which if 
taken by themselves and disconnected 
from the remainder of the tract 
would not be enhanced). 

{e] That additional drains will be 
necessary in order to, render the 
drainage effective does not exempt 
the landowner from paying for the 
benefit arising from the drains laid. 
Schropfer v. Hamilton County, 147 
Iowa 992, 125 NW 992; Haynes v. 
Robert, 150 Ky. 769, 150 SW 1006. 

[f] Preliminary tax levied by 
district for purpose of paying ex- 
penses of ascertaining best method 
of reclamation need not be based on 
special benefits accruing from com- 
pleted plan. Houck v. Little River 
Drain, Dist.) 238910. S.) 264," 36 SCt 58, 
60 L. ed. 266. 

{gl Amount of benefits.—That 
the benefits to be derived by objec- 
tors to the establishment of a drain- 
age district are comparatively slight, 
while a fact to be considered in de- 
termining the assessment of benefits, 
is not ground for restraining the 
work as a whole. Wallis v. Harri- 
Bon County, 152 Iowa 458, 132 NW 

[h] Property injured.—An assess- 
ment for the construction of a drain 
is invalid where the property instead 


of being benefited by the improve- 
ment is injured thereby. Coffman v. 
St. Francis Drain. Dist., 83 Ark. 54, 
103 SW 179; Davidson v. New Or- 
leans, 34 La. Ann. 170. 

[i] Public and special benefits 


for which a municipality may be as- 
sessed are such public benefits as 
draining of swamps adjacent to a 
city, village, or Schoolhouse or the 
public roads of a county as distin- 
guished from benefits to a tract of 
land. ‘Burt v. Farmers’: Co-op. Irr. 
Co. °30° Tdas:752; 168 PB 1078: 

{j] Assessment for repairs.—Un- 
der Elliott Suppl. § 1193, the cost of 
repairing .a ditch must be appor- 
tioned and assessed against the lands 
benefited by the repairs in propor- 
tion to the benefits received, and no 
part of such cost ‘can be assessed 
against land not so benefited, al- 
though such land was originally as- 
sessed for the construction of the 


ditch: Parke”) County*-Coall “Gort v. 
A aie 140 Ind. 28, 39 NE 149, 
3) 

{k] Liability on behalf of the 


county for material and_ services 
cannot be incurred by the county 
commissioners, since the expense of 
constructing a ditch under the Drain- 
age Act must be assessed against the 
property to be benefited. Bowler v. 
Renville County, 105 Minn. 26, 116 
NW 1028. 

94 Burt v. Farmers’ Co-op. Irr. 
Co.,,"30 Ida. 752, 168 =P 1078s ein re 
Canyon County Drain. Dist. No. 1, 
DOP One ON ewoltns 

95. Burt v. Farmers’ Co-op. .Irr. 
Co., 30 Ida. 752, 168 P 1078. 


96. Zinser v. Buena Vista County, 
137 Iowa 660, 114 NW 51; Blue v. 
Wentz, 54 Oh. St. 247, 43 NE 4938; 


Toledo, ete., R. Co. v. Licking County, 
15eOhe(Cirs CtrN. SH 286s Wanters? wv. 
Haneboner,eco2 _One Cir SICee= boss 
Beauce County Corp. v. Breakey, 15 
Que. K. B. 520; Comtois v. Dumon- 
tier, 8 Que. Q. B. 293. And see Beals 
v. James, 173 Mass, 591, 54 NE 245 
(holding that the mere fact that 
water from the land of others flows 
into a channel as constructed by the 
selectmen does not authorize an as- 
sessment therefor, as being a benefit, 
where such land was readily drained, 


722, [19 C.J.] 


[§ 219] 2. Nature of Benefits. 
whether lands are benefited by the construction of 
a drain, special benefits only should be considered, 
and not the general benefits which accrue to the 
landowner as a member of the community.®? Wheth- 
er property has been specially benefited by the 1m- 
provement must be determined by the circumstances 


prior to the construction of such 
channel, by the natural configuration 
of the locality). But see Chicago, 
ete, R.-Co.. v~. Hamilton County, 
(lowa) 162 NW 868 (holding that the 
fact that a railroad right of way 
at various points is laid over lands 
having an elevation from which sur- 
face water naturally drains, and that 
a portion of the right of way has a 
natural slope or drainage away from 
the artificial system created by the 
district, is in itself not sufficient rea- 
son for reducing or setting aside as- 
sessment, in view of Code Suppl. 
[1913] § 1989a2, providing that the 
course of drainage need not be along 
the course of natural flow of sur- 
face waters); Mason v. Fulton Coun- 
ty Comrs., 30 Oh. Cir. Ct. 49 (hold- 
ing that, wnere landowners by reason 
of artificial improvements on their 
own lands have helped to make it nec- 
essary for the protection of the lands 
below to make improvements in a 
ditch or watercourse, they should 
contribute to their payment). 

{a] & landowner who drains sur- 
face water into a natural watercourse 
on his own land is not liable to as- 
sessment for the cost of a ditch con- 
structed to prevent overflow from the 
watercourse, or to benefit the drain- 
age of servient lands. Mason v. Ful- 
ton County, 80 Oh. St. 151, 88 NE 
401, 131 AmSR 689, 24 LRANS 9038. 
But see Lyon v. Sac County, 155 lowa 
367, 1836 NW 324 (holding that the 
owner’s right to conduct’ surface 
water into natural watercourses ex- 
tending to adjoining land must be 
considered in estimating benefits) ; 
Hynes v. Barrett, 188 Mich. 154, 154 
NW 7 (holding that, where complain- 
ant’s land was drained by a ditch 
emptying into a natural creek, and 
the ditch which carried a great vol- 
ume of water would cause the creek 
to overflow, the fact that the creek 
was the natural outlet for drainage 
from complairant’s land was not a 
valid ground of objection to an as- 
sessment of complainant’s land for 
the deepening of the creek, which 
was in another county, where com- 
plainant’s land would be benefited). 

97. Ark.—Oliver v. Whittaker, 122 
Ark. 291, 183 SW 201; Thibault v. 
McHaney, 119 Ark. 188, 177 SW 877; 
Cribbs v. Benedict, 64 Ark. 555, 44 


SW 707. 
Cal.—Peo. v. Sacramento Drain. 
Dist, 155.-Cal: 373, 103: P 207; Payne 


V.. Ward, 28 Cal., A. 553;, 153 .P. 462; 
Riverdale Reclamation Dist. No. 805 
v. Shimmin, 24.,.Cal.) A. 595, 141 -P 
1070. 

Ind.—Watson v. Armstrong, 180 
Ind. 49, 102 NE 278; Zigler v. Menges, 
121 Ind. 99, 22 NE 782, 16 AmSR 
357; Lipes v. Hand, 104 Ind. 503, 1 
NE 871, 4 NE 166. 

Towa. Chicago, etejom kin CO: a Ve 
Hamilton County, 165 NW 390; Scha- 
froth v. Buena Vista County, 181 
Iowa 1223, 165 NW 341; Cornelius v. 
Kromminga, 179 Iowa 712, 161 NW 
625; Zinser v. Buena Vista County, 
137 Iowa 660, 114 NW 51. 

Mich.—Cilley v. Sullivan, 187 Mich. 
447, 153 NW 773. 

Mont.—Billings Sugar Co. v. Fish, 
40 Mont. 256, 106 P 565, 25 LRANS 
973, 20 AnnCas 264. 

Nebr.—Dodge County vy. Acom, 61 
Nebr. 376, 85 NW 292. 

N. J.—Skinkle v. Clinton Tp., 39 
N. J. L. 656. 

N. D.—Erickson v. Cass County, 11 
N. D. 494, 92 NW 841. 

Oh.—Winers v. Fangboner, 32 Oh. 
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In determining 


well.? 


Cire ‘Cts 98% 

Okl.—Wilkins v. Hillman, 45 Okl. 
451, 465, 145 P 1111, LRA1915D 249 
[quot Cyc]. 

[a] That lands outside the district 
will also be benefited is not a valid 
ground of objection to an assessment 
against lands within the district, 
which are spécially benefited by the 
improvement. Payne y. Ward, 28 Cal. 
A. 553, 153 P 462. 

98. Cal.—Payne v. Ward, 28 Cal. 
A. 553, 153 P 462; Riverdale Recla- 
mation Dist. No. §05 v. Shimmin, 24 
Cal. A. 595, 141 P 1070. 

Ida.—In re Canyon County Drain. 
Dist; Now 1, W299 eda; csi aehO Le Pi 3 kb 
(relief of canal company from neces- 
sity of maintaining waste ditch). See 
Burt v. Farmers’ Co-op. Irr. Co., 30: 
Ida. 752, 168 P 1078 (holding that 
under the Drainage Act [Sess. L. 
(1913) e¢ 16], prior to amendment, 
benefits were to be assessed on the 
principles governing special assess- 
ments in local improvement districts, 
and were required to bear some rela- 
tion to the enhanced value of the 
land assessed). 

Ill.— Colfax Highway Comrs. v. 
Hast Lake Fork Spec. Drain. Dist., 
127 Tll. 581, 21 NE 206 (not limited 
to agricultural or sanitary benefits); 
Perdue v. Ford County Big Four 
Drain. Dist., 117 Ill. A. 600 (instruc- 
tion held erroneous). 

Ind.—Jones v. Luddington, 180 Ind. 
33, 101 NE 483; Sharp v. Eaton, 175 
Ind. 441, 94 NE 753; Culbertson v. 
Knight, 152 Ind. 121,._ 52 NE 700; 
Lipes v. Hand, 104 Ind. 503, 1 NE 871, 
4 NE 160. 

Iowa.—Christenson y. Hamilton 
County, 168 NW 114; Hall v. Polk, 
181 Iowa 828, 165 NW 119; Chicago, 
etc., R. Co. v. Hamilton County, 162 
NW 868; Chicago, etce., R. Co. v. 
Wright County Drain. Dist. No. 43, 
175 Iowa 417, 154 NW 888 (actual 
not market value); Chicago, ete., R. 
Co. v. Hamilton County, 171 Iowa 
741, 153 NW 110 (benefits to rail- 
road right of way); Obe v. Hamilton 
County, 169 Iowa 449, 151 NW 453; 
Herron y. Greene County Drain. Dist. 
No. 60, 138 NW 846; Kelley v. Greene 
County Drain. Dist. No. 60, 158 Iowa 
735, 1388 NW 841. 

Kan.—Brown v. Corrigan, 85 Kan. 
33, 116 P 226 (drainage of contiguous 
land); Roby v. Skhunganunga Drain. 
Dist., 77 Kan, 754, 95 P 399. 

Mass.—Beals vy. Brookline, 174 
Mass. 1, 54 NE 339. 

Mich.—Cilley v. Sullivan, 187 Mich. 
447, 153 NW 773; Hinkley v. Bishopp, 
152 Mich. 256, 114 NW 676. 

Mont.—Billings Sugar Co. v. Fish, 
40 Mont. 256, 106 P 565, 26 LRANS 
973, 20 AnnCas 264. 


Nebr.—Dodge County v. Acom, 61 


Nebr. 376, 85 NW 292, 72 Nebr. 71, 
100 NW 126. 

N. D.—Northern Pac. R. Co. v. 
Richland County, 28 N. D. 172, 182, 
148 NW 545, LRA1915A 129, AnnCas 
1916E 574 (benefits to railroad right 
of way); Erickson y. Cass County, 
11 N. D. 494,92 NW 841. 

Oh.—Blue v. Wentz, 54 Oh. St. 247; 
wy ener v. Fangboner, 32 Oh. Cir. Ct. 
598. 

[a] Illustrations of special bene- 
fits —(1) Landowners in a drainage 
district are specially benefited by the 
drainage where it will remove an 
eyesore, lessen the number of mos- 
quitoes, decrease malaria, and make 
their high lands better fitted for hu- 
man habitation, thereby enhancing 
the value and productivity of the 


[§ 219 


of each particular case, the usual test being the 
increase in the value of the property.°® 
benefits assessed should be actually received or de- 
monstrably certain, and not speculative or doubt- 
ful,®? it is not necessary that they should be direct. 
An assessment may be levied for indirect benefits as 
Where a drainage district is dissolved the 


While the 


lands and improving health condi- 
tions. Payne v. Ward, 28 Cal. A. 553, 
153 P 462. (2) An adequate outlet 
is a benefit to all lands tributary to 
the drain or ditch. Sharp v. Haton, 175 
Ind, 441, 94 NE 753; Lipes v. Hand, 
104 Ind. 503, 1 NE 871, 4 NE 160; 
Herron v. Greene County Drain. Dist. 
No. 60, (Iowa) 138 NW 846; Kelley 
v. Greene County Drain. Dist. No. 
60, 158 Iowa 547, 138 NW 841; Win- 
ters v. Fangboner, 32 Oh. Cir. Ct. 
598, (3) Lands already sufficiently 
drained, whose value for tillage or 
residence purposes, or for the mar- 
ket, is enhanced by a drain which 
does not reach them, are subject to 
assessment for.the cost of its con- 
struction, Culbertson v. Knight, 152 
Ind. 121, 52 NE 700. (4) Lands in- 
eluded within drainage districts 
which are not, never have been, and 
never can be subject to overflow, may 
be lawfully assessed in proportion to 
benefits to pay for improvements au- 
thorized by the Drainage Act, if they 
are subject to injury or damage from 


the overflow of other lands. Roby v. 
Shunganunga Drain. Dist., 77 Kan. 
754, 95 P 399. (5) Other illustra- 


tions see cases listed supra this 
note. 
[b] An existing tile drain must be 


taken into consideration in determin- 
ing whether the landowner has been 
specially benefited by the improve- 
ment. Obe v. Hamilton County, 169 
449, 151 NW 453. 

Whatever releases the land 
a burden is a special benefit. 
Canyon County Drain. Dist. No. 
day ssliee 161 Pins hiore eal pes rev. 
Hand, 104 Ind. 503, 1 NE 871, 4 NE 
160. 

99. Ill.—Cache River Drain. Dist. 
v. Chicago, etc., R. Co., 255 Till. 398, 
99 NE 635. 

Iowa.—Johnson Drain. Dist. No. 
v. Hamilton County, 141 Iowa 380, 118 


NW 380. 

Mass.—Beals v. Brookline, 174 
Mass. 1, 54 NE 339 (instruction held 
properly refused). 

N. J.—In re Pequest River Great 
Meadows Drain. Comrs., 39 N. J. 
433 bee 41 N. Ji. 175). 

N. D.—Erickson v. Cass County, 11 
N. D. 494, 92 NW 841. 

[a] HFlustration. — The indirect, 
uncertain, and speculative benefits 
which a railroad may derive from in- 
erease of agricultural production and 
passenger traffic is not to be consid- 
ered in assessing benefits against its 
property. Cache River Drain. Dist. 
v. Chicago, etc., R. Co., 255 Ill. 398, 
99 NE 635. 

1. Ill—Spear v. Union Dist. No. 
5 Drain. Comrs., 113 Ill. 632. 

Ind.—Anson vy. Thorn, 180 Ind. 695, 
103 NE 800; Watson v. Armstrong, 
180 Ind. 49, 102 NE 273; Hinesley v. 
Crum, 175 Ind. LOM IS NE 274. 

Towa.—Oliver v. Monona County, 
117 Iowa 43, 90 NW 510; Chambliss v. 
Johnson, 77 Iowa 611, 42 NW 436. 


La.—De Gravelle v. Iberia, etce., 
Drain. Dist., 104 La. 703, 29 S 302. 

Mass.—Beals v. Brookline, 174 
Mass. 1, 54 NE 339. 

Mich.—Hinkley v. Bishopp, 153 


Mich. 256, 114 NW 676. 

Nebr.—Nemaha Valley Drain. Dist. 
v. Marconnit, 90 Nebr. 514, 134 NW 
Wag 

N. D.—State v. Fisk, 15 N. D. 219, 
107 NW 191. 

Ss. D.—In re Yankton-Clay County 


Drain. Ditch, 31 S. D. 496, 141 NW 
393, 30 S. D. 79, 13% NW 608. 
{a] MTllustrations—(1) Where a. 


“ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ia 
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legislature may apportion preliminary expenses in 
proportion to the anticipated or prospective bene- 
fits. If the work is abandoned because not prac- 
ticable, the expense of the proceeding must be borne 
by all lands in the district,* including those which, 
as decided in such proceeding, would not have been 
benefited by the improvement.* 

[§ 220] F. Levy and Assessment in General— 
1. Election. Under some statutes, the determina- 
tion as to whether a tax shall be levied for a drain 
must be submitted to a vote of the taxpayers or elec- 
tors of the town or drainage district,> while under 
others no election is required.® 

[§ 221] 2. Ordinance or Resolution. Some stat- 
utes provide that sanitary districts shall levy taxes 
-by an ordinance or resolution specifying the pur- 
poses for which such taxes are required,’ and that a 
certified copy of the ordinance be filed with the 
county clerk within a specified time.® 

[§ 222] 3. Time of Assessment—a. In Gen- 
eral. A tax may be levied to pay an installment 
due on drainage district bonds or for interest, and 
it is not necessary to wait until the bonds mature.® 
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ASCrd. | t23 
And where the statute makes it the duty of the 
commissioners’ court, when drainage bonds have 
been voted, to levy a tax on all property within the 
district to pay interest on the bonds and provide a 
sinking fund, a tax should be levied as soon as the 
bonds have been voted.1° An assessment cannot be 
made by a drainage association until after the ar- 
ticles of association have been recorded.'! 

Under the Ontario Drainage Law an assessment 
cannot be made for repairs exceeding a certain 
amount until a report by an engineer has been for- 
mally adopted.” 

[§ 223] b. Assessment for Indebtedness Previ- 
ously Incurred. In somé jurisdictions it has been 
held that a drainage district cannot levy an assess- 
ment to pay an indebtedness created in advance 


thereof,® in the absence of statutory author- 
tye 
[§ 224] c. Acquisition of Right of Way and 


Assessment of Damages, Under some statutes drain- 
age commissioners may levy assessments for a pro- 
posed drainage system before obtaining the neces- 


ditch was in a narrow valley, on each 
* side of which the land rose abruptly 
to a height of from ten to forty feet, 
the lots on such high land, although 
not directly bencfited, might be as- 
~sessed for a drain. Anson v. Thorn, 
180 Ind. 695, 103 NE 800. (2) Lands 
that will be benefited by laterals are 
subject to assessment for a main ditch 
which will furnish an outlet for lat- 
erals whether provided for as a part 
of the system or not. In re Yankton- 
Clay County Drainage Ditch, 31 S. D. 
496, 141 NW 3938, 30 S. D. 79, 1837 NW 
608. (3) Evidence is admissible not 
only of the direct benefit to the land 
drained, but also of the benefit which 
the landowner may derive by reason 
of the drainage of a slough separat- 
ing the land drained from his other 
land, whereby the construction of a 
bridge across such slough is obviated. 
Spear v. Union Dist. Drain. Comrs., 
113 Ill. 632. (4) Lands not swampy 
nor overflowed, but which are indi- 
rectly benefited by the construction 
of a public levee by the improve- 
ment of means of access by roads, 
and by the reclamation of low, wet 
lands in the vicinity, may properly 
be taxed to pay for the construction 
of the levee. Oliver v. Monona Coun- 
ty, 117 Iowa 43, 50 NW 510; Cham- 
bliss v. Johnson, 77 Iowa 611, 42 NW 
427. 
[b] Benefit to health of locality 
may be sufficient to support assess- 
ment. Oliver v. Monona County, 117 
Iowa 48, 90 NW 510; Beals v. Brook- 
line, 174 Mass. 1, 54 NE 339; Hinkley 
v. Bishopp, 152 Mich. 256, 264, 114 
NW 676. 
2. Fellows v. McHaney, 113 Ark. 
363, 168 SW 1099; Davies v. Chicot 
County Drain. Dist., 112 Ark. 357, 


166 SW 170. 
8. Houck v. Little River Drain. 
Dist., 248 Mo. 378, 154 SW 739 [aff 


23.90 Wisse ESO SCtoOS, sOOnmaIed: 
266]; Northern Pac. R. Co. v. Pierce 
County, 51 Wash. 12, 97 P 1099, 23 
LRANS 286. - 

{a] The demonstration that the 
work is impracticable is a benefit to 
the land, the expense of which may 
be assessed against it. Houck v. 
Little River Drain. Dist., 248 Mo. 
373, 154 SW 739 [aff 239 U. S. 254, 
36 SCt 58, 60 L. ed. 266]. 

4. Northern Pac. R. Co. v. Pierce 
County, 51 Wash. 12, 97 P 1099, 23 
LRANS 286. 

5. Hernandez v. Lafayette First 
Drain, Dist., 135 La. 869, 66 S 252 
(qualification of voters); Bernard v. 
Bayou Portage Drain. Dist., 130 La. 
637, 58 S 493 (secret ballot not re- 
quired); Iowa Drain. Dist. v. Wilkins 
County welob ia. Laie lS. 90, 1:25 
La, 137, 51 S 94 (election properly 


called by board cf commissioners and 
not by police jury); Buard v. Pointe 
Coupee Portage Drain. Dist., 123 La. 
590, 49 S 204; Bayou Terre-aux-Boeuf 
Drain. Dist. v. Baker, 123 La. 75, 48 
S 654; Hsteves v. Bayou Terre-aux- 
Boeufs Drain. Dist., 121 La. 991, 46 
S 992; Smith v. Abington Sav. Bank, 
171 Mass. 178, 50 NE 545. 

[a] Constitutional provisions. — 
The provision in Const. amendm. art 
281, proposed by Acts (1908) p 450 
No. 300, validating contributions and 
acreage taxes theretofore authorized 
by a vote of a majority in number 
and amount of the property taxpay- 
ers in drainage districts, is a re- 
enactment of the provision contained 
in the amendment adopted in Novem- 
ber, 1906, and has no application 
where it appears that a majority in 
amount of the taxpayers did not par- 
ticipate in the election, and it does 
not appear that a majority in number 
did participate. Bayou Terre-aux- 
Boeuf Drain. Dist. v. Baker, 123 La. 
75, 48 S 654, 

{b] Warrant for town meeting.— 
Although there is no article in a war- 
rant for a town meeting to authorize 
a vote for an assessment for a sewer, 
action in respect thereto may be rati- 
fied under an article in a warrant 
for a meeting to see if an assessment 
will be laid for sewers constructed 
under vote of the previous meeting. 
Smith v. Abington Sav. Bank, 171 
Mass, 178, 50 NE 545. 

6. Sanderlin v. Luken, 152 N. C. 
738, 68 SE 225 (not within restric- 
tion as to debt and taxes). 

7 Peo. v. Day, 277 Ill. 543, 115 NE 
W328 Peost v4 Carr, 6265 41ll 22203" 106 
NE 801; Peo. v. Bowman, 253 Ill. 234, 
97 NE 304. 

8. Peo. v. Bowman, 2538 Ill. 234, 97 
NE 304. 

9. » Peo, Vv. Cairo, ete; Re ‘Co.; 256 
Tl. 432, 100 NE 207. 

10. David v. Timon, (Tex. Civ. A.) 
1838 SW 88 (holding that, where 
drainage bonds were voted during 
the middle of the year, taxes should 
be levied immediately, and the as- 
sessment cannot be questioned on 
the ground that it was for only part 
of the year). See Renville State 
Bank v. Kinsberg, (S. D.) 166 NW 
643 (holding that, after a contract 
to construct a drain has been sub- 
stantially complied with, the county 
commissioners cannot, for a period 
of five or six years, refuse to certify 
assessments of benefits to the county 
treasurer). 

11. New Hel River Draining Assoc. 
v. Durbin, 30 Ind. 173. 

12.. Re Johnston, 25 Ont. L. 242, 
20 OntWR 747. 

18. Peo. v. Carr, 265 Ill. 220, 106 


NE 801; Peo. v. Brown, 253 Ill. 578, 
97 NE 1075; Spring Creek Drain. Dist. 
v. Elgin, ete., R. Co., 249 Ill. 260, 94 
NE} 529" Peo: v. Kuns, 248 fil) 425-93 
NE 333 (attempted evasion by new 
contract reaffirming former invalid 
contract); Peo. v. Gunzenhauser, 287 
Ill. 262, 86 NE 669; Schafer v. Gerb- 
ers, 234 Ill. 468, 84 NE 1064; Van- 
dalia Drain. Dist. v. Hutchins, 234 
Ill. 31, 84 NE 715; ‘Christian County 
Drain Dist. No. 2 v. Kinney, 233 Ill. 
67, 84 NE 34; Ahrens v. Minnie Creek 
Drain, Dist., 170 Ill. 262, 48 NE 971; 
Winkelmann v. Moredock, ete., Drain. 
Dist., 170 Ill. 387, 48 NE 715; Ribordy 
v. Montmorency Drain. Dist. No. 3, 
187 Ill. A. 574; Camp v. Union Mutual 
Drain. Comrs., 156 Ill. A. 174; Ster- 
ling First Nat. Bank v. Drew, 83 Ill. 
A. 630 [aff 191 Ill. 186, 60 NE 856]; 
First Nat. Rank v. Union Dist. No. 1, 
82 Ill. .A. 626; Chicago, ete, R. Co. 
v. Lemonweir River Drain. Dist., 135 
Wis. 228, 115 NW 825. 

[a] Repairs.—In Illinois the Farm 
Drainage Act § 70 (Hurd Rev. St. 
[1909] ce 42 § 145) authorizes drain- 
age commissioners to make annual 
statements showing not only the 
amount necessary to be levied to keep 
the work in repair for the ensuing 
year, but also the amount of any de- 
ficiency for repairs already made. 
ne v. Brown, 253 Ill. 578, 97 NE 

[b] Unautherized debt not a lien 
on lands of district.—Spring Creek 
Drainage Dist. v. Elgin, ete., R. Co., 
249 Ill. 260,.94 NE 529. 

Contracts prior to assessments see 
supra § 163. 

Bh ah of objections see infra § 

14. Hunt Drain. Dist. v. Cole, 283 
Ill. 105, 118 NE 1037. 

[a] Current expenses.—(1) Under 
the Levee Act § 387, as amended in 
1909, assessments may be levied to 
pay obligations incurred for current 
expenses of the district or in keeping 
in repair and protecting the work of 
the district, and drainage commis- 
sioners may incur indebtedness for 
such expenses before levying an as- 
sessment to meet them. Hunt Drain. 
Dist. vl Cole; 283° lly 105, sw Np 
1037; Meridian Line Drain. Dist. v. 
Wiss, 258 Ill. 600, 101 NE 941. (2) 
“Current expenses” is equivalent to 
‘Yunning expenses” and means any 
continuing, regular expenditures in 
connection with the carrying on of 
business for which the district is or- 
ganizeil. Meridian Line Drain. Dist. 
v. Wiss, supra. (3) Contracts for 
the making of necessary surveys and 
plans for a contemplated improve- 
ment are for “current expenses” 
within the meaning of the act. Hunt 


724 [19 C.J.) 


sary right of way,!® but under others title to the 
right of way must first be acquired,’® or the dam- 
ages therefor assessed,!? although the damages need 
not be paid before such assessment is levied.1® 

have been con- 
structed on a right of way released to the district 
by a landowner, who obtained a judgment reversing 
the confirmation of the original assessment, a reas- 
sessment may be made without any further proceed- 


Reassessment. Where drains 


ines to obtain a right of way.?® 
[§ 225] 
provement. 


Drain. Dist. v. Cole, supra. | 

15. Large v. Keen’s Creek Drain. 
Co., 30 Ind. 263, 95 AmD 696; Whecler 
v. Bogue Phalia Drain. Dist., 106 
Miss. 619, 64 S 875; State v. Hicher, 
(Mo.) 178 SW 171. See Espy Sst. 
Co. v. Pacific County, 40 Wash. 67, 
82 P 129 (holding that, where a drain- 
age project was abandoned before 
completion, it is no defense to the 
levy of an assessment to pay war- 
rants issued severa} years before for 
the construction of the ditch that 
title to all necessary property had 
not been obtained). 

[a] Beason for rule.—Since rights 
of way, unless donated by the land- 
owner, can be obtained only by pay- 
ment therefor, and the commissioners 
have no funds for that purpose until 
the making of an assessment, the 
commissioners are not required to 
acquire the rights of way hefore as- 
sessing benefits against the lands 
benefited by the improvement. Wheel- 
er v. Bogue Phalia Drain. Dist., 106 
Miss. 619, 64 S 375. 

16. Olmsted v. Dennis, 77 N. Y. 
BU San bCOwVe~ Plaines, -49.eNs ov / 8G: 
In re Swan, 35 Hun (N. Y.) 625. See 
In re Lent, 47 App. Div. 349, 62 NYS 
227 (holding that, where a drain had 
been laid without objection and it 
was thereafter found that the right 
to have it remain permanently had 
not been acquired, the court had pow- 
er to order the commissioners to 
proceed to perfect title and levy a 
new assessment); Edwards v. Cass 
County, 23 N. D. 555, 1387 NW 580 
(holding that delay in procuring a 
deed to a portion of the right of way 
contracted for did not invalidate the 
assessment). 

fa] A mere license to construct 
the drain was insufficient. Olmstead 
Vi ENNIS, Gite Nix Yin Su. 

17. Morgan Creek Drain. Dist. v. 
Hawley, 255 Ill. 34, 99 NE 68; Joliet 
v. Spring Creek Drain. Dist., 222 


Ill. 441, 78, NE 836; Peo. v.. Haines, 
29ND Ye O81. 

18. Matter of Swan, 35 Hun 
CNP PY).) 62.53 

19. Morgan Creek Drain. Dist. v. 
Hawley, 255 Ill. A. 34, 99 NE 68. 

20. Pollock v. Sowers, 137 Mich. 


368, 100 NW 596; Peo. v. Haines, 49 
N. Y. 587; Wicke v. Ellice Tp. Mu- 
hicipal Corp., 11 Ont. L. 422, 7 Ont 
WR 425. And see Hoagland v. Wurts, 
41 N. J. L. 175; In re Pequest River 
Great Meadows Drain. Comrs., 39 N. J. 
tir doce late 4) Ne di:* dae 275 de (both 
of which cases hold that assess- 
ments cannot be made before the 
work is completed, where the bene- 


fits to accrue are speculative and 
doubtful). 

21. Cal.—Reclamation Dist. No. 
70 v. Blackmer, 159 Cal. 801, 1138 
P 174; Reclamation Dist. No. 70 v. 


Birks, 159 Cal. 233; 113 P 170. 

Ind.—Buckles v. State, 131 Ind. 600, 
31 NE 86; Racer v. State, 131 Ind. 
393, 31 NE 81; Heefgen v. State, 17 
Ind. A. 537, 47 NE 28. 

Iowa —Ross v. Wright County, 128 
Iowa 427, 104 NW 506, 1 LRANS 
431. 

Nebr.—White vy. Papillion Drain. 
Dist.,. 96 Nebr. 241, 147 NW 218; 
O’Brien v. Schneider, 88 Nebr. 479, 
129 NW 1002 Cwrit of error dism 229 


d. Before or after Completion of Im- 
In some jurisdictions it has been held 
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pleted.?1 
cepted.?? 


ment 22—a. In 


U. S. 629 mem, 33 SCt 774 mem, 57 
L. ed. 1858 mem]. And see Nemaha 
Valley Drain. Disl. v. Marconnit, 90 
Nebr. 514, 134 NW, 177 (holding that 
the fact that an exact measurement 
of the benefits which may accrue to 
lands within a drainage district can- 
not be ascertained with mathemati- 
eal accuracy until after the comple- 
tion of the scheme, does not render 
the benefits so speculative and con- 
jectural in their nature as to be im- 
possible of ascertainment before the 
improvement is made). 

S. D.—Renville State Bank v. Kins- 
berg, 166 NW 6438 (discretion of coun- 
ty board). 

See Cattell v. Putnam, 73 Oh. St. 
147, 76 NE 390 (holding that, when 
the contract is let, the cost of con- 
struction is known, and the commis- 
sioners may then levy an assess- 
ment); Espy Est. Co. v. Pacifie Coun- 
ty, 40 Wash. 67, 82 P 129 (holding 
that’ an objection that a ditch had 
not been completed could not be set 
up as a defense to an assessment to 
pay warrants issued several years 
before, where the drainage project 
has been abandoned). 

22. Morrow v. Geeting, (Ind. A.) 
37 NE 7389 (holding that, since a 
county surveyor has no jurisdiction 
over a drain until it is completed, 
and accepted by the court, he can- 
not, before that time, levy assess- 
ments for repairs). 

[a] When there is delay.—Where 
the statute fails to provide within 
what time after making repairs the 
trustees shall make assessments 
therefor, the lapse of a considerable 
length of time after the completion 
of such repairs will not invalidate 
the assessment, if the rights of par- 
ties concerned or of third parties 
have not been affected thereby. 
Geiger v. Bradley, 117 Ind. 120, 19 NE 
760 (where there was a delay of 
eighteen months). 

23. Commissioners or viewers ap- 
pointed in proceedings to establish 
drains see supra §§ 82-85 

Drainage commissioners and of- 
ficers generally see supra §§ 32-36. 

24. See statutory provisions; and: 

Cal.—Reclamation Dist. No. 70 v. 
Sherman, 11 Cal. A. 399, 105 P 277. 

Fla.—Pinellas Park Drain. Dist. v. 
Kessler, 69 Fla. 558, 68 S 668. 

Ill.— Peo. v. Carr, 265 Ill. 220, 106 
NE 801; Hartwell Drain., etc., 
Vv. Mickelberry, 257 Til. 509, 101 NE 
43; Birds Drain. Dist. v. Cairo, etc., 
R. Co., 257 Ill. 57, 100 NE/141; Peo. 
v. Hepler, 240 Ill. 196, 88 NE +491; 


‘Morgan Creek Drain. Dist. v. Hawley, 


240 Ill. 123, 88 NE 465: Claussen Park 
Drain., vete:) Dists v.))Daily.b(239, fit 
428, 88 NE 201; Joliet v. Spring Creek 
Drain. Dist., 222 Ill. 441, 78 NE 836; 
Trigger v. Lyman, ete., Tp. Drain. 
Dist. No. 1, 193 Ill. 230, 61 NE 1114 
(by commissioners or by jury as or- 
dered by county court); Briggs v. 
Spal Dist. No. 1, 140 Ill. 53, 29 NE 

Ind.—Clifton v. State, 176 Ind. 33, 
95 NE 305 (deputy county surveyor); 
eeere v. Elliott, 32 Ind. A. 605, 70 NE 

Iowa.—In re Farley Drain. Dist. 
No. 7, 144 Iowa 476, 123 NW 241 
(commissioners specially appointed); 


ee Oe 


[§§ 224-296 


") 


that assessments to defray the expenses of the con- 
struction of a drain cannot be made until the work 
is completed,?° but in others, drainage commission- 
ers may levy assessments to secure in advance 
money to pay for work in progress, but not com- 
An assessment for tlie repair of a drain 
should not be made until it is completed and ac- 


[§ 226] 4. Officers or Tribunal to Make Assess- 


General. Assessments for drains 


are usually made by drainage commissioners or oth- 
er officers or body designated by statute,?* although, 


Zinser v. Buena Vista County, 137 
Iowa 660, 114 NW 51. E 
Mich.—Gable v. Deal, 161 Mich. 


343, 126 NW 429. 

Minn.—Cunningham v. Big Stone 
County, 122 Minn. 392, 142 NW 802 
(viewers). 

Miss.—Jones v. Belzcni Drain, Dist., 
102 Miss...796, 59 S 921. 

Nebr.—Baker  v. Morrill Drain. 
Dist., 98 Nebr. 791, 154 NW 533; 
Richardson County Drain Dist. v. 
Bowker, 89 Nebr. 2380, 131 NW 208; 
Dodge County v. Acom, 72 Nebr. 71, 
100 NW 136, 61 Nebr. 376, 85 NW 
292 (board acts judicially). 

N. C.—Forest v. Atlantic Coast 


Dine’ BR. -Cos- th59) Nie Gotnal, 2753) Ss 
796 (commissioners specially ap- 
pointed). 

N. D.—Bergen Tp. v. Nelson Coun- 


ty, 33 N. D. 247, 156. NW 559; Hack- 
ney v. Elliott, 23 N. D. 373, 137 NW 
433; Skeffington vVitiPrante; Gl7 Nee. 
266, 115 NW 834; Ross v. Prante, 17 
N. D. 266, 115. NW 838; State v. 
Fisk, 15 “N; 'Di) 2195 7607) INaWe' 197 
(board acts judicially); Erickson v. 
Cass County, 11 N. D. 494, 92 NW 
841. 

Oh.—Stemen v. Hizey, 32 Oh. Cir. 
Ct. 640. 

Wash.—State v. Henry, 28 Wash. 
38, 68 P 368 (board of county com- 
missioners). 

Ont.—Re Jenkins, 25 Ont. 399 (by 
engineer); In re Robertson, 15 Ont. 
423 [app allowed on other grounds 
16 Ont. A. 214] (engineer); Huntley 
Tp. v. March Tp., 1 OntWN 190, 14 
OntWR 10338. 

[a] Validity of statute—A stat- 
ute is not invalid because it confers 
power to make an assessment upon 
commissioners instead of the county 
assessor. Jones v. Belzoni Drain. 
Dist., 102 Miss. 796, 59 S 921. 

[b] The engineer appointed to 
survey the land need not be desig- 
nated as one of the assessment com- 
missioners. Zinser v. Buena Vista. 
County, 137 Iowa 660, 114 NW 51. 

[c] Assessment of lands in sev- 
eral counties.—The jurisdiction to as- 
sess benefits upon all lands affected 
by the construction of a _ drain, 
whether the lands are in one or more 
counties, is in the drainage commis- 
sioners of the court or board of com- 
missioners of the county in which 
the proceedings to establish the 
drain originated. Crist v. State, 97 
Ind. 389; State v. Elliott, 32 Ind. A. 
605, 70 NE 397. See Denton v. 
Thompson, 136 Ind. 446, 35 NE 264 
(to same effect). 

[d] Assessment for drain extend- 
ing into several counties may be 
made by the boards of supervisors 
of the several counties acting in joint 
session. Greiner v. Swartz, 167 Iowa 
543, 149 NW 598; Hackney v. Elliott, 
23 N. D. 373, 137 NW 433. 

fe] The North Dakota Drainage 
Law (Rev. Codes [1905] §§ 1818-— 
1850) does not contemplate the as- 
sessment of benefits from the con- 
struction of a drain by a jury, and 
there is no violation of any constitu- 
tional provision in having damages 
resulting from the construction of a 
drain assessed by a jury, and the 
benefits to the property assessed by 
the drain commissioners. Skeffington 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


er Pg “ae Ji al , i 


§§ 226-228] 


under some statutes, a jury may be impaneled for 
Where commissioners who levied a 
drainage assessment were de facto officers, their 
right could not be collaterally questioned in a pro- 
ceeding to enforce the assessment.?° 

[§ 227] b. Competency and Oath.?7 
officers who are pecuniarily interested in the pro- 
ceedings,?® as where they own lands within the 
drainage district,?® or are related, 
hibited degrees of consanguinity, to persons owning 
lands which will be benefited by the improvement,°° 
are incompetent to make the assessment. 


that purpose.?> 


v. Prante, 17 N. D. 266, 115 NW 834; 
; ives v. Prante, 17 N. D. 266, 115 NW 

{f{] In Nebraska the trustees of a 
sanitary district have power to levy 
a tax upon a valuation of the prop- 
erty fixed by the county board of 
equalization, and they have noth- 
ing to do with valuing property for 
assessment. Whedon y. Wells, 95 
Nebr. 517, 145 NW 1007. 

25. Little Beaver Special Drain. 
Dist. v. Livingston, 270 Ill. 582, 110 
NE 806; Moredock, ete., Drain. Dist. 
No. 1 v. Meyer, 253 Ill. 306, 97 NE 
657; Spring Creek Drain. Dist. v. 
Hains etc: sR. Co:,. 1249) TMise 2607-94 
NE 529; Meredosia Lake Drain., etc., 
Dist. v. Evemeyer, 244 Ill. 115, 91 NU 
95; Stack v. Peo., 217 Ill. 220, 75 NE 
C4 Trigger evo Lyman ete, "Ip: 
Drain. Dist. No. 1, 193 Ill. 230, 61 NE 
1114; Robeson v. Peo., 161 Ill. 176, 
43 NE 619; Rickert v. Moredock, etc., 
Drain. Dist. No. 1, (ill.) 27 NE 86; 
Gauen v. Moredock, etc., Drain. Dist. 
No, 1, 131 Tll. 446, 23 NE 633. 

[a] Jurisdiction of court.—Where 
the statute prescribed that assess- 
ments for annual repairs shall be 
made by a jury, the court has no 
jurisdiction to make such assessment 
without the intervention of a proper- 
ly impaneled jury. Robeson v. Peo., 
161 Tll. 176, 43 NE 619. 

{b] In fllinois (1) urder the 
Levee Act as amended in 1909 (lL. 
[1909] p 182) the assessment of bene- 
fits and damages made by the drain 
commissioners is filed with the clerk 
of the court, and notice given of the 
time and place when and where they 
will appear before the. court for the 
purpose of having a jury impaneled, 
in accordance with the provisions of 
the Eminent Domain Law, to pass 
upon all questions of benefits and 
damages, Hillview Drain., etc., Dist. 
v. Dowdall, 276 Ill. 33, 114 NE 599; 
Moredock, ete., Drain. Dist. No. 1 v. 
Meyer, 253 Ill. 306, 97 NE 657; Spring 
Creek Drain. Dist. v. Elgin, ete. R. 
Co., 249 Ill. 260, 94 NE 529; Mere- 
dosia. Lake Drain., ete., Dist. v. Eve- 
meyer, 244 Ill. 115, 91 NE 95, (2) A 
drainage district assessment roll, be- 
ing merely a claim of the commis- 
sioners against land assessed, al- 
though making a prima facie case, 
does not become an assessment un- 
less made so by verdict of the jury. 
Inlet Swamp Drain. Dist. v. Gehant, 
284 Ill. 180, 119 NE 970. 

Jury on appeal see infra § 254. 

Proceedings by jury see infra § 228 
note 41 [a]. 

26. Peo. v. Cleary, 276 Ill. 29, 114 
NE 526. 

27. Competency of commissioners 
generally see supra §§ 33-35, 83. 

28. Reclamation Dist. No. 70 v. 
Birks, 159 Cal. 233, 113 P 170; Lower 
Kings River Reclamation Dist. No. 
531 v. Phillips. 108 Cal. 306, 39 P 630, 
41 P 335 (secretary of board of trus- 
tees of district not disqualified); 
Reclamation Dist. No. 70 v. Sherman, 
11 Cal. A. 399, 105 P 277 (disquali- 
fication of one of three officers not 
fatal); Kellogg v. Price, 42 Ind. 360 
(order of appointment need not show 
competency ). 

29. Mudd v. St. Francis. Drain. 
Dist., 117 Ark. 30, 173 SW 825. 

[a] De facto officers.—An as- 
sessor, appointed to make assess- 
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Oath. Failure of the assessment commissioners or 
viewers to comply with a statute requiring them to 
take an oath faithfully to perform the duties im- 
posed upon them invalidates the assessment,** unless 


such irregularity is waived by the property owners.*” 


Drainage 
eral.3? 


within the pro- 


amount by the 


ments in a drainage district while 
owning Jand within the district, is a 
de facto officer, and the validity 
of his acts cannot be inquired into 
on the ground of his ineligibility. 
Mudd v. St. Francis Drain. Dist., 117 
Ark. 30, 173 SW 825. 

[b] In Mlinois (1) under the Farm 
Drainage Act, a commissioner owning 
land in the district is competent to 
make an assessment. Peo. v. Sulli- 
van, 238 Ill. 386, 87 NE 306; Peo. 
v. Hulin, 237 Ill. 122, 86 NE 666. See 
Peo. v. Schwank, 237 Ill. 40, 86 NE 
631 (holding that, where a classifi- 
eation of land for the imposition of 
a drainage assessment made in 1883 
had ‘been acquiesced in for over 
twenty years by the landowners, it 
was no objection to an assessment 
levied on such classification that the 
commissioners, who were not the 
same as those who made_ the 
classification, were disqualified be- 
cause they were landowners with- 
in the district). (2) Under the 
Levee Act, as it formerly stood, such 
landowner could not act as commis- 
sioner in making assessments, the 
determination cf the commissioners 
heing final. Meredosia Lake Drain., 
ete., Dist. v. Evemeyer, 244 Til. 115, 
91 NE 95; Nutwood Drain., etce., Dist. 
v. Reddish, 234 ill. 130, 84 NE 750; 
Vandalia Levee, ete., Dist. v. Hut- 
chins, 234 Ill. 31, 84 NE 715; Union 
Drain Dist. No. 1 v. Smith, 233 Ill. 
417, 84 NE 376, 16 LRANS 292 (ob- 
jection waived if not made before 
confirmation of assessment). (3) But 
by an amendment of the Levee Act, 
whereby objections to the assess- 
ment may be passed upon by a jury, 
the constitutional objection to an as- 
sessment by commissioners owning 
lands in the district was obviated, 
and such ownership is no longer a 
disqualification. Spring Creek Drain. 
Dist. -v.. Higin,~ ete.,=R.- Co., 249 11: 
260, 94 NE 529; Meredosia Lake 
Drain., ete., Dist. v. Evemeyer, 244 
DMNFAA5S 91 NE 95. 

30. Markley v. Rudy, 115 Ind. 533, 
18 NE 50; High v. Big Creek Ditch- 
ing Assoc., 44 Ind. 356. 

31. Morgan Creek Drain. Dist. v. 
Hawley, 240 Ill. 128, 88 NE 465 
(form of oath held _ insufficient); 
Davis v. Lincoln County, (Okl.) 137 
P 114. See Trigger v. Lyman, etc., 
Tp? Drain, Dist! No. 1) 193 “Ti. 230, 
61 NE 1114 (holding that an objec- 
tion that drainage commissioners 
were not sworn before hearing evi- 
dence submitted on objections to a 
drain assessment is without merit, 
where they were sworn when they 
made the assessment). 

[a] Repeal of statute.—The Levee 
Act § 63, providing that the com- 
missioners charged with the prep- 
aration of the assessment roll for a 
special assessment shall take a spe- 
cial oath prescribed in the section, 
is repealed by implication by the 
amendment of 1909 (Hurd Rev. St. 
[1915-1916] ce 42 §§ 17a-18), taking 
from the commissioners the power to 
make an assessment, and requiring 
such assessment to be made by a 


jury. Hillview Drain., ete., Dist. v. 
Dowdall, 276 Jll. 33, 114 NE 599. 
32. Davis v. Lincoln County, (Ok1.) 


yer 114. 
33. Reassessment or additional as- 
sessment see infra § 268. 


[§ 228] G. Proceedings for Assessment in Gen- 
Proceedings for the levy and assessment 
of drainage taxes are regulated by statute,** and 
the statutory provisions as to the 
liminary estimates of the amount 
raised *> and the certification and 


making of pre- 
required to be 
report of such 


commissioners or other officers,?® 


34. See statutory provisions. 

{a] In California a proceeding to 
levy a reclamation district assess- 
ment was commenced within Pol. 
Code § 3478, as amended in 1911 (St. 
[1911] p, 648), providing that all 
reclamation districts shall be subject 
to the code, except as to proceedings 
already commenced for the levy or 
collection of assessments, where, 
prior to the amendment, a petition 
for assessment was filed, and com- 
missioners appointed, for the filing of 
the petition and appointment of com- 
missioners were necessary for a valid 
assessment, Finnan v. Reclamation 
Dist. No. 2738, 26 Cal: AN Lae LAST 
22,7 Loa Pe 1197. 

[b] In Michigan ‘Hs proceedings 
to acquire the right of way and those 
to apportion benefits are separate and 
distinct. Ranney Refrigerator Co. v. 
Smith, 157 Mich. 302, 122 NW 91. 

35. Cal.—Reclamation Dist. No. 
730 v. Hershey, 169 Cal. 7938, 148 P 
185; Sacramento County Reclama- 
tion Dist. No. 673 v. Diepenbrock, 168 
Cale eer TAs ee e763 

Ill.—Peo. v. Brown, 253 Ill. 578, 97 
NE 1075. 

Ind.—Etchison Ditching Assoc. v. 
Hillis, 40 Ind. 408. 

Iowa.—Hatcher v. Greene County, 
165 Iowa 197, 145 NW 12. 

Ky. —Williams v. Wedding, 165 Ky. 
361, 176 SW 1176. 

Mich.—Kenyon v. Ionia County, 138 
Mich. 544, 101 NW 851. 

N. Y.—In re Swan, 35 Hun 625. 


Wash.—McDougall v. Bridges, 52 
Wash. 396, 100 P 835. 
Wis.—Fraser v. Mulany, 129 Wis. 


377, 109 NW 189. 

{a] That the engineer’s report did 
not include all items entering into 
the question of the plan and cost of 
a drain did not go to the jurisdiction 
of the board of supervisors to, ‘ap- 
point commissioners to assess bene- 
fits. Hatcher v. Greene County, 165 
Iowa 197, 145 NW 12. 

{b] Estimate of cost should be 
itemized.—Kickapoo Drain. Dist. v. 
Jackson, 255 Ill. 504, 99 NE 596. 

36. Cal.—Reclamation Dist. No. 
730 v. Hershey, 169 Cal. 793, 148 P 
185; Sacramento County Reclamation 
Dist. No. 673 v. Diepenbrock, 168 Cal. 
SC UGye nat teal eee a7 

Tlk—Peo. v. Garner, 267 Ill. 396, 
108 NE 344; Peo. v. Brown, 253 Il. 
578, 97 NE 1075; Peo. v. Glenn, 207 
Tll. 50, 69 NE 568; Peo. v. McDougal, 
205 Tll. 636, 69 NE 95. 

Mich.—Kenyon v. Ionia County, 138. 
Mich. 544, 101 NW 851. 

N. Y.—In re Swan, 35 Hun 625. 

Wash.—MecDougall v. Bridges, 
Wash. 396, 100 P 835. 

[a] Sufficiency of certificate or re- 
port.—(1) The certificate of the com- 
missioners in levying an assessment 
under the Farm Drainage Act § 70, 
should state the items separately. 
Peo. v. Garner, 267 Ill. 396, 108 NE 
344; Peo. v. Glenn, 207 Ill. 50, 69 NE 
568. (2) The record of drainage com- 
missioners and the certificate of a 
tax levy by them under the Farm 
Drainage Act (Hurd Rev. St. [1901] p 
712), authorizing a levy for repairs 
for the ensuing year, were deficient 
where they did not state that the levy 
was for repairs for the ensuing year. 
Peo. v. McDougal, 205 Ill. 636, 69 NE 
95. (3) Under the Farm Drainage 
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the petition for assessment,?7 the inspection and 
classification of the lands benefited by the im- 
provement,*® and the report of the commissioners or 
viewers in respect thereto,®® the notice of the pro- 
ceedings,*° and the various other steps to be taken 
in making and extending drainage assessments,** 


must be substantially followed. 


Act § 68, assessments levied on cer- 
tificates of auditor of public accounts 
of amounts estimated to be necessary 
to pay interest and principal on 
drainage district bonds with costs of 
collecting and disbursing, were prop- 
er, although the certificates did not 
specify separately items of principal 
and interest and cost of collection. 
Peo. v. Le Tempt, 272 Ill. 586, 112 NE 
335. (4) A report of the trustees of 
a drainage reclamation district which 
gave the outstanding warrants and 
the amount of other indebtedness, 
and stated the purpose thereof, com- 
plies with Pol. Code § 3459, that the 
report contain a statement of the 
work done or to be done and its esti- 
mated cost. Sacramento County Rec- 
lamation Dist. No. 673 v. Diepen- 
brock, 168 Cal..577, 143 P 763. 

{b] Curing defective certificate.— 
On an application by the county col- 
lector for a judgment of sale against 
certain lands, the invalid certificate 
could not be remedied by introducing 
the drainage record, the reports of 
the commissioners, and parol evi- 

. Peo. v. Glenn, 207 Ill. 50, 69 
NE 568 


37. Sny Island Levee, etc., Dist. v. 
Shaw, 252 Ill. 142, 96 NE 984; Schafer 
v. Gerbers, 234 Ill. 468, 84 NE 1064 
(averment of nature and character of 
work or purpose for which money is 
to be used);.Stack v. Peo., 217 Ill. 
220, 75 NE 347 (verified petition suf- 
ficient as affidavit); Bromwell_ v. 
Flowers, 217 Ill. 174, 75 NE 466; Sey- 
bold v. Rehwald, 177 Ind. 301, 95 NE 
235; Osborn v. Maxinkuckee Lake Ice 
Co., 154 Ind. 101, 56 NE 33 (supple- 
mental petition may be filed in vaca- 
tion); Forest v. Atlantic Coast Line 
BeaCon 159) Ni Cs OAT 7b. SH e965 
Chandos’s App., 138 Wis. 621, 120 NW 
523. 

[a] Who may petition.—(1) Un- 
der some statutes, where the funds of 
a drainage district have been ex- 
pended, assessments to procure funds 
for the maintenance and repair of 
drains may be levied by order of 
court, upon petition by the drainage 
commissioners, or by a certain pro- 
portion of landcwners, and it is not 
the imperative duty of the commis- 
sioners to petition for the levy. 
Bromwell v. Flowers, 217 Ill. 174, 75 
NE 466. (2) Under a statute provid- 
ing for the appointment of commis- 
sioners to make assessments. for 
maintenance of a drainage canal up- 
on application of “any landowner who 
contributed to digging and is inter- 
ested in maintaining” the canal, all 
of the petitioners need not have been 
contributors to the original construc- 
tion, and the petition is sufficient 
where one of them is within the r2- 


quirement. Forest v. Atlantic Coast 
Tine WR Co.,,:159 N. C..547,, fons 
796. 


Petition for reassessment or addi- 
tional assessment see infra § 268. 

38. I1l.—Little Beaver Spec. Drain. 
Dist. v. Livingston, 270 Ill. 582, 110 
NE 806: Peo. v. Bentley, 268 Ill. 470, 
109 NE 289; Boone’s Pond Mut. 
Drain, Dist -v.,St. Louis,,cte.,. R.Co:, 
268 111..264, 109 NE 21; Peo. v. Chi- 
eago, ete., Tract. Co., 267 Ill. 510, 108 
NE 687; Peo. v. Jonkman, 266 Ill. 
229, 107 NI 159; Peo. v. Brown, 253 
Tll. 578, 97 NE 1075; Peo. v. Welch, 
252 Ill. 167, 96 NE 991; Spring Creek 
Drain. Dist. v. Elgin, ete., R. Co., 249 
Tll. 260, 94 NE 529; Peo. v. Hulin, 237 
Ill. 122, 86 NE 666; Peo. v. Schwank, 
237 Ill. 40, 86 NE 631; Carr v. Peo., 
224 Ill. 160, 79 NE 648; Peo. v. Mc- 
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Meetings of 


sioners.** 
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[$§ 228-229 


commissioners. Assessments for 


drains must be levied at a legal meeting of the drain- 
age commissioners or other officers,** and a legal 
meeting may be held by a majority of the commis- 
But assessments made at a meeting held 
outside of the drainage district are void.*4 


[§ 229] H. Notice of Assessment and Oppor- 


Dougal, 205 Ill. 6386, 69 NE 95; Peo. 
v. Cole, 128 I)l. 158, 21 NE 6; Colfax 
Highway Comrs. v. East Lake Fork 
Special Drain. Dist., 127 Ill. 581, 21 
NE 206; Boul v. Peo., 127 Ill. 240, 20 
NE 1 

Ilowa.—Herron vy. Greene County 
Drain, Dist. No. 60, 138 NW 846; Kel- 
ley v. Greene County Drain. Dist. No. 
60, 158 Iowa 735, 138 NW 841; In re 
Farley Drain. Dist. No. 7, 144 Iowa 
476, 123 NW 241; Johnson Drain. 
Dist. No. 9 v. Hamilton County, 141 


Iowa 380, 118 NW 380; In re Farley, 


Drain. Dist. No. 7, 141 Iowa 339, 118 
NW 432; Zinser v. Buena Vista Coun- 
ty, 187 Iowa 660, 114 NW 51. 

Ky.—Williams v. Wedding, 165 Ky. 
361, 176 SW 1176. 

Tenn.—State v. Powers, 124 Tenn. 
553, 137 Sw 1110. 

B. C.—British Columbia Land, etce., 
pc eRey: Ltd. v. Featherstone, 13 B. C. 

0. 

{a] Personal inspection of land in 
determining rate of assessment may 
be dispensed with, under some cir- 
cumstances, British Columbia Land, 
etce., Agency, Ltd. v. Featherstone, 13 
BC, 1902 

{b] Directing the district engi- 
neer to accompany the jury while 
they are examining lands proposed to 
be assessed is error. Little Beaver 
Special Drain. Dist. v. Livingston, 270 


Ill. 582, 110 NE 806. 
samara of classification see infra § 
39. Birds Drain. Dist. v. Cairo, 


ete: RR. Co5 6257 T1157, 100 NBUA41: 
Bogart v. Castor, 87 Ind. 244 (hold- 
ing that the appraisers of benefits 
and damages for the construction of 
a ditch must embody a statement of 
the division of the cost of the ditch 
in the sworn report which the law 
requires them to make); In re Farley 
Drain. Dist. No. 7, 144 Iowa 476, 123 
NW 241 (report need not be filed 
within twenty days of appointment); 
In re Farley Drain. Dist. No. 7, 140 
Iowa 339, 118 NW 432. 

40. See infra § 229. 

41. Ill—Peo. v. Garner, 267 III. 
396, 108 NE 344; Spring Creek Drain. 
Dist. v. Elgin, ete., R. Co., 249 Ill. 260, 
94 NE 529; Peo. v. Carr, 231 Ill. 502, 
83 NE 269; Waite v. Peo., 228 Ill. 
173, 81 NE 837. 

Mich.—Ranney Refrigerator Co. v. 
Smith, 157 Mich. 302, 122 NW 91; 
Scholtz v. Smith, 119 Mich. 634, 78 
NW 668. 

Mo.—Birmingham Drain. Dist. v. 
Wabash R. Co., 178 SW 898; Birming- 
ham Drain. Dist. v. Chicago, ete., R. 
Co., 178 SW 8987; Birmingham Drain. 
Dist. v. Chicago, etc., R. Co., 266 Mo. 
60, 178 SW 893. 

Oh.—Cattell v, Putman, 73 Oh. St. 
147, 76 NE 390. 

Wash.—State v. ‘Skagit County 
Super. Ct., 42 Wash. 491, 85 P 264. 

[a] Assessment by jury. — (1) 
Since the Levee Act § 17a (Hurd Rev. 
St. [1909] c 42), provides for the im- 
paneling of a jury to assess benefits 
from drainage improvements in ac- 
cordance with Eminent Domain Act 
§ 6 (Hurd Rev. St. [1909] ¢ 47), but 
does not declare that the subsequent 
proceedings shall be in accordance 
with the Eminent Domain Act, pro- 
viding that after the evidence and 
the instructions given the jury shall 
examine the land, the jury in mak- 
ing up their verdict are reguired to 
consider their view of the premises 
as evidence in connection with the 
other testimony offered. Spring 
Creek Drainage Dist. v. Elgin, etc., 


R. Co., 249 Ill. 260, 94 NE 529. -(2) 
Jury trials in drainage proceedings 
are for the purpose of determining 
whether each tract is benefited to 
amount assessed against it, and 
whether such assessment exceeds its 
pro rata share of the cost. Stokes v. 
Bay Bottoms Drain. Dist., 278 Ill. 390, 
116 NE 109. (3) An assessment un- 
der the Levee Act, § 58, by commis- 
sioners of land annexed to a drain- 
age district after completion is in- 
valid where there is no evidence on 
which the court can determine the 
original cost to be submitted to the 
jury. Inlet Swamp Drain. Dist. v. 
Gehant, 284 Ill. 180, 119 NE 970. 

[b] Order to spread tax manda- 
tory.—Where the board of county 
supervisors have lawfully ordered a 
drain tax to be spread, it is manda- 
tory on a town supervisor to spread 
it. Scholtz v. Smith, 119 Mich. 634, 
78 NW 668. y 

[c] Directory requirements. — 
Comp. L. (1897) § 4314, requiring 
the record to be deposited with the 
county clerk before the assessment is 
spread, is merely directory, and the 
fact that the tax is spread before the 
deposit of the record will not affect 
the validity of the apportionment, 
especially where the requisite papers 
are afterwards filed. Ranney Refrig- 
erator Co. v. Smith, 157 Mich. 302, 122 
NW 91. 

42. Reclamation Dist. No, 70 v. 
Sherman, 11 Cal. A. 399, 105 BP. 277 
(immaterial irregularities as to time 
and calling of meetings); Peo. v. 
Warren, 231 Ill. 518, 83 NE 271; Peo. 
v. Carr, 231 Ill. 502, 83 NE 269; State 
v. Blair, 245 Mo. 680, 151 SW 148; 
Baker v. Morrill Drain. Dist., 98 
Nebr. 791, 154 NW 533. 

43. Peo. v. Carr, 231 Ill. 502, 83 NB 
269. See Downey vy. Hopewell Sewer 
Comrs., (N. B.) 36 DomLR 644 (hold- 
ing that, if owing to resignation or 
refusal to act, or a refusal of the 
proprietors to elect, a board of com- 
missioners is without a majority, a 
commissioner acting alone has power 
to make valid assessments). 

44. Peo. v. Larsen, 282 Ill. 501, 118 
NE 749; Peo. v. Cleary, 276 Ill. 29, 
114 NE 526; Peo. v. Leonard, 247 Ill. 
466, 938 NE 353; Peo. v. Adair, 247 Ill. 
398, 93 NE 352; Peo. v. Camp, 248 Til. 
154, 90 NE 215; Peo. v. Carr, 231 Ill. 
502, 83 NE 269. And see Peo. v. 
Schwank, 237 Ill. 40, 86 NE 631 (hold- 
ing that, the jurisdiction of drainage 
commissioners being confined to the 
territorial limits of the district, an 
assessment made by the commission- 
ers’ attorneys at a meeting held out- 
side the district, in the absence of 
the clerk and without notice to him, 
was void). 

_{a] Rule applied.—The classifica- 
tion of lands for drainage assess- 
ment, made by commissioners at the 
office of their attorney outside the 
drainage district, was valid, where 
the hearing of objections to the clas- 
sification, following due notice of the 
time and place of such hearing, was 
held at the house of one of the ob- 
jectors in the drainage district. Peo. 
v. Leonard, 247 Ill. 466, 93 NE 353; 
Peo. v. Adair, 247 Ill. 398, 93 NE! 


2, 

[b] Ratification of levy—Where 
a drainage assessment was levied by 
persons not authorized to exercise 
such power at all, at a meeting held 
outside the drainage district, a reso- 
lution adopted long after the at- 
tempted assessment had become due 
and payable, purporting to ratify the 


For later cases, developments and changes in ‘the law see cumulative Annotations, same title, page and note number. 


§ 229] 


tunity for Hearing.*> It is a general rule that stat- 
utes providing for the assessment of lands bene- 
fited by a drainage improvement, in order to avoid 
the constitutional inhibition against the taking of 
property without due process of law, must provide 
for notice to the landowner, or afford him, in some 


manner, and at some stage of the 


levy, was ineffective. Peo. Vv. 
Schwank, 237 Ill. 40, 86 NE 681. 
Powers of commissioners outside of 
district generally see supra § 37. 
seme Curative statutes see infra § 
Estoppel to rely upon want of no- 
tice see infra § 248. 
Notice of: 
Additional or supplemental assess- 
pt and reassessment see infra § 
Proceedings to establish drains or 


drainage districts generally see 
supra §§ 68-77. 
46. Cal—Yolo County Reclama- 


tion Dist. No. 537 v. Burger, 122 Cal. 
442, 55 P 156; Reclamation Dist. No. 
Solsve Rumyon, Tia. Calo 1645249) IP 
131; Lower Kings River Reclamation 
Dist. No. 531 v. Phillips, 108 Cal. 306, 
39 P 630, 41 P 335; Reclamation Dist. 
No. 108 v. Evans, 61 Cal. 104; Fin- 
nan v. Reclamation Dist. No. 273, 26 
Cal ALTA ASS. 227, ble AL Oz. 

Ill.—Moore v. Peo., 106 Ill. 376. 

Ind.—Weaver v. Templin, 113 Ind. 
298, 14 NE 600; Tyler v. State, 83 Ind. 
563; Campbell v. Dwiggins, 83 Ind. 
473. 

Iowa.—Smith v. Peterson, 123 Iowa 
672, 99 NW 552; Beebe v. Magoun, 122 
Iowa 94, 97 NW 986, 101 AmSR 259. 

Mich.—Peo. v. Saginaw County, 26 
Mich. 22 (holding that the legislature 
by mere direction cannot impose pe- 
cuniary burdens on the people, for, 
while the power to tax is plenary, 
‘taxation implies public interest, and 
in a proceeding to compel county 
supervisors to levy certain drainage 
taxes it implies proceedings in pais, 
in which the taxpayers have a right 
to be heard, and any attempt to levy 
the burden in disregard of such prin- 
ciples is inoperative). 

Mo.—Barnes v. Pikey, 269 Mo. 398, 
190 SW 883. 

Nebr.—Neal v. Vansickel, 72 Nebr. 
105, 100 NW 200. & 

N. C.—Adams v. Joyner, 147 N. C. 
77, 60 SE 725. 

Utah.—Argyle v. Johnson, 39 Utah 
500, 118 P 487. 

{a] A statute providing for notice 
to abutting landowners only and not 
to all owners of land in the vicinity 
of the ditch, against whom assess- 
ments have been levied, is unconsti- 
tutional. Smith v. Peterson, 123 
Towa 672, 99 NW 552; Beebe v. Ma- 
goun, 122° lowa 94, 97 NW 986, 101 
AmSR 259. i 

[b] Opportunity to appeal.—lIf a 
statute provides for notice and gives 
an aggrieved landowner an oppor- 
tunity of securing a judicial hearing, 
jt is valid even if it does not provide 
for notice prior to appeal. Weaver 
v. Templin. 113 Ind. 298, 14 NE 600. 

[ec] Defense to proceeding to col- 
lect assessment.—Sufiicient oppor- 
tunity to be heard is afforded the 
landowner when he is allowed to pre- 
sent his objections to the apportion- 
ment of benefits as a defense in a 
proceeding to enforce the assessment. 
Reclamation Dist. No. 551 v. Run- 
yon, 117 Cal. 164, 49 P_ 131; Reclama- 
tion Dist. No. 108 v. Evans, 61 Cal. 
104; Finnan v. Reclamation Dist. No. 
27296 Gall A. 714, 148 'P 227, 152 P 
1197; Peo. v. Brown, 253 Ill. 578, 97 
NE 1075; Barnes v. Pikey, 269 Mo. 
398, 190 SW 883. 

Due process of law generally see 
Constitutional Law §§ 956-1099. 

47, See statutory provisions; and: 

U. S—Chicago; ete:, R. Co. v. Ban- 
eroft Drain. Dist., 219 Fed. 103, 134 
CCA 543 (Nebraska drainage Jaw con- 


strued). 
J Chicot 


Ark.—Davies _ v. County 
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proceedings, an 


Drain Dist., 112, Ark. 357,166 SW. 
170; Wilson v. Wm. R. Compton Bond, 
etc,, Co., 103- Ark. 452,°146 SW, 110; 
Sudberry v. Graves, 83 Ark. 344, 103 
SW 728 (statute mandatory). 

Cal.—Yolo County Reclamation 
Dist. No..537 v. Burger, 122 Cal. 442, 
55 P 156; Finnan vy. Reclamation Dist. 
No. 273, 26 Cal. A. 714, 148 P 227, 152 
BSS, 

Il].—Peo. v. Whitesell, 262 Ill. 387, 
104 NE 688; Peo. v. Soucy, 261 Ill. 
108, 103 NE 570 (both cases holding 
that the landowner would be afforded 
an opportunity to be heard on ap- 
plication against him for judgment 
for delinquent assessments); Peo. v. 
Baber, 252 Ill. 432, 96 NE 889; Sny 
Island Levee Drain. Dist. v. Shaw, 
252 Ill. 142, 96 NE 984; Peo. v. Ryan, 
225' Ill. 359, 80 NE 279; Frank v. 
Rogers, 220 Ill. 206, 77 NE 221; Stack 
v. Peo., 217 Ill. 220, 75 NE 347; Elgin, 
etc., R. Co. v. Hohenshell, 193 Ill, 159, 
61 NE 1102; Colfax v. Hast Lake 
Fork Special Drain. Dist., 127 Ill. 581, 
21 NE 206. 

Ind.—Baldwin v. Moroney, 173 Ind. 
574, 91 NE 3, 30 LRANS 761; Uhl v. 
Moorhous, 137 Ind. 445, 37 NE 366; 
McCollum v. Uhl, 128 Ind. 304, 27 NE 
152, 725; Davis v. Lake Shore, etc., R. 
Co., 114 Ind. 364, 16 NE 639; Weaver 
v. Templin, 113 Ind. 298, 14 NE 600; 
Bannister v. Grassy Fork Ditching 


Assoc., 52 Ind. 178; Pigeon Creek 
Drain. Assoc. v. Lagrange, 41 Ind. 
272; Brett v. Pretorious, 48 Ind. A. 


527, 96 NE 211; Pumphrey v. Hollis, 
43 Ind. A. 319, 87 NE 255. 

Towa.—Fitchpatrick v. Botheras, 
150 Iowa 376, 130 NW 1638, 37 LRANS 
558, 'AnnCas1912D 534; Howard vv. 
Emmet County, 140 Iowa 527, 118 NW 
882; Gray v. Anderson, 140 Iowa 359, 
118 NW 526, 

Kan.—Atchison, ete. R. Co. v. 
Montgomery County, 93 Kan. 319, 144 
P 209; Union Pac. R. Co. v. Leaven- 
worth County, 89 Kan. 72, 130 P 
855. 

Ky.—Leahy v. Jefferson So. Pond 
Drain. Co., 84 SW 1181, 27 KyL 286; 
Hoertz v. Jefferson So. Pond Drain. 
ae 119 Ky. 824, 84 SW 1141, 27 KyL 
78. 

Mass.—Quinn v. James, 174 Mass. 
23, 54 NE 348. 

Mich.—Ranney Refrigerator Co. v. 
Smith, 157 Mich. 302, 122 NW__ 91; 
Hinkley v. Bishopp, 152 Mich. 256, 114 
NW 676; Cook v. Covert, 71 Mich. 249, 
39 NW 47; Bixby v. Goss, 54 Mich. 
551, 20 NW 581. 

Mo.—Barnes v. Missouri Valley 
Constr. Co., 257 Mo. 175, 165 SW 723, 
AnnCas1915C 34; State v. Blair, 245 
Mo. 680, 151 SW 148. 

Nebr.—White v. Papillion Drain. 
Dist., 96 Nebr. 241, 147 NW 218; Rich- 
ardson County y. Richardson County 
Drain. Dist., 96 Nebr. 169, 147 NW 
205; Whedon v. Wells, 95 Nebr. 517, 
145 NW 1007; O’Brien v. Schneider, 
88 Nebr. 479, 129 NW 1002 [writ of 
error dism 229 U. S. 629 mem, 33 SCt 
774 mem, 57 L. ed. 1358 mem]. 

N. C.—Middle Canal Co. v. Whitley, 
172 N. C. 100, 90 SE 1 (holding that, 
although no notice of meeting for 
preliminary inspection for drainage 
district was given, that is immate- 
rial, where the assessment was duly 
ratified and confirmed at a_ subse- 
quent meeting regularly called and 
held in accordance with statute). 

N. D—Edwards v. Cass County, 23 
N. D. 555, 137 NW 580; Hrickson v. 
Cass County, 11 N. D. 494, 92 NW 
841. 

Okl.—Davis v. Lincoln County, 137 
PAg4. 

Ss. D.—State v. Pound, 34 S. D. 628, 
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opportunity to present his objections to the assess- 
ment levied against his land.*® 
utes generally provide for notice of assessments to 
the landowner, or afford him an opportunity to be 
heard; and to render the assessment valid, the stat- 
utes must be complied with,” unless such notice is 


The drainage stat- 


150 NW 287. 
ponte re Ferguson, 44 U. C. Q. B. 


{a] Change in classification.— 
Where the drainage commissioners 
made a classification of the lands in 
the district, which on hearing was 
corrected and confirmed, and there- 
after held another meeting of which 
no notice was given, and at which 
none of the landowners were present, 
and changed the original classifica- 
tion of certain lands, the order chang- 
ing such classification is void.- Peo. 
v. Baber, 252 Ill. 432, 96 NE 889. 

[b] Notice of general tax.—Under 
the Drainage Act (L. [1905] c 215 § 7 
subs 11, 12), a levy of a general tax 
on the property of the district for 
drainage improvements was not in- 
valid because ndtice required in the 
case of special assessments by § 22 
was not given. Union Pac. R. Co. v. 
Ee Prete County, 89 Kan. 72, 130 

{c] The commissioners of high- 
ways for a township must be notified 
in the same manner as _ individual 
landowners, where a public highway 
will be benefited by the improvement. 
Colfax Highway Comrs. v. East Lake 
Fork Spec. Drain. Dist., 127 Ill. 581, 
21 NE 206. 

{d] Notice to commissioners and 
town clerk.—The commissioners and 
the town clerk, who is clerk of the 
board and custodian of its records 
and papers, should be given due no- 
tice so that they may have an op- 
portunity to attend. Peo. v. Carr, 231 
Til. 602, 88 NE 269. 

{e] The actual owner of the land 
at the time of the proceeding must be 
notified. Uhl v. Moorehouse, 137 Ind. 
445, 37 NH 366. 

{f] Wotice implied from filing of 
petition and report.—The filing of the 
petition and the report of the com- 
missioners is notice to all whose 
lands are named therein that their 
lands are to be assessed in the 
amounts named in the report to pay 
for the drain. Pierse v. Bronnenberg, 
40 Ind. A. 662, 81 NE 739, 82 NE 126. 

[g] Notice to petitioner.—Under 
the act of March 6, 1905 (Acts [1905] 
p 458 c 157) § 38, requiring petition- 
ers in drainage proceedings to note 
thereon the date of hearing and them- 
selves to give notice, or serve it 
through the sheriff, of the filing of 
the petition to the owner of each 
tract who is a resident of the county 
and is not a petitioner, a landowner 
who was a petitioner and gave the 
notice required, but was dismissed 
before procf of notice was made, was 
not entitled to any additional notice, 
being charged with notice of the 
proceedings which he _ instituted. 
Pumphrey v. Hollis, 43 Ind. A. 319, 
87 NE 255. 

_[h] Notice at some stage suffi- 
cient.—Under the Farm Drainage Act 
(Hurd Rev. St. [1908] c 42) §§ 75- 
153, providing for the classification 
of lands in a drainage district, and 
that such classification when estab- 
lished shall remain as a basis for the 
levy of assessments, landowners no~ 
tified of the classification of their 
lands are not entitled to notice of the 
levy of special assessments. Peo. 
Vo ulin, 237 9 Tl. 122° 286 NEY 666: 
To same effect Peo. v. Sullivan, 238 
Ill. 886, 87 NE 306. 

[i] Assessment for repairs.—It is 
not necessary, in the absence of a 
statutory requirement, that notice of 
the levy of an assessment for the 
repair of a drain be given to the 
landowners affected, where they had 
notice of the proceedings to establish 


728 [19 C.J.] 
waived.*% 
tial.” 


the drain. Yeomans v. Riddle, 84 
Iowa 147, 50 NW 886. 

{j] Assessment for alteration.— 
Assessment for cleaning and repair- 
ing of an existing ditch, made with- 
out notice, cannot be _ sustained, 
where the work done was in reality 
the deepening and widening of the 
ditch. Lade v. Hancock County, 
(lowa) 166 NW 586. 

[k] Burden of proving want of 

notice.—The recital ir an order of 
court levying an assessment for the 
construction of a ditch, that notice 
of the filing of the viewer’s report 
. was given in due time, is prima facie 
true and casts on one attacking the 
validity of the proceedings the bur- 
den of proving thats notice was not 
given. Driver v. Moore, 81 Ark. 80, 
98 SW 734. / 
’ 48. Little Beaver Special Drain. 
Dist. v. Livingston, 270 Ill. 582, 110 
NE 806; Kilgour v. Montmorency Tp. 
Drain. Comrs., 111 Ill. 342; Davis v. 
Lincoln County, (Okl.) 137 P 114. 

[a] Acts constituting waiver— 
Taking an appeal from the decision 
of the commissioners in the matter 
of a special assessment is a waiver 
of notice of the meeting of the com- 
missioners, since the appellant is 
thereby given an opportunity to be 
heard and a right to a trial on the 
merits. Kilgour v. Montmorency Tp. 
Drain. Comrs., 111 Ill. 342. 

[ob] Waiver by appearance. 
Landowners who appear generally 
submit themselves to the jurisdiction 
of the court and cannot object that 


notice of the hearing was _ insuffi- 
cient under the statute. Freesen v. 
Scott County Drain., ete., Dist., 283 


Tll. 536, 119 NE 625; Little Beaver 
Special Drain, Dist. v. Livingston, 
270 Ill. 582, 110 NE 806; Hinkley 
v. Bishopp, 152 Mich. 256, 114 NW 
676. 

49. Baldwin v. Moroney, 173 Ind. 
574, 91 NE 3, 30 LRANS 761; Fitch- 
patrick v. Botheras, 150 Iowa 376, 
130 NW 163, 37 LRANS 558, AnnCas 
1912D 534. 

{a] Beason for rule—“A mort- 
gagee takes his lien subject to the 
rights of the state, or of any mu- 
nicipal authority to which the power 
is properly delegated, to impose on 
the property in accordance with law 
not only general taxes, but special as- 
sessments. He is not the owner of 
the property, but a lienholder merely, 
and the fact that incidentally the 
value of the lien may be impaired by 
the enforcement against the property 
of general or special taxes does not 
give him a constitutional right to be 
notified of the proceedings under 
which such taxes are imposed. The 
possible impairment of his lien does 
not amount in such cases to a taking 
of property without due process of 
law.” Fitchpatrick v. Botheras, 150 
Iowa 376, 378, 130 NW 163, 37 LRA 
NS 558, AnnCas1912D 534; Sny Island 
Levee Drain. Dist. v. Shaw, 252 Ill. 
142, 96 NE 984 ftholding that a resi- 
dent landowner cannot object to a 
drainage assessment for want of no- 
tice to nonresidents). 

50. Grimes v. Coe, 102 Ind. 406, 1 


NE 735. 
Mitchell, 133 


51. Thompson vy. 
Iowa 527, 110 NW 901. 

52. Ark.—Wilson v. Wm. R. Comp- 
ton Bond, etc., Co., 103 Ark. 452, 146 
SW 110 (description of lands), 

Ind.—Pigeon Creek Drain. Assoc. 
v. Lagrange, 41 Ind. 272 (irregular 
and informal notice held sufficient). 


But notice to mortgagees is not essen- 
Failure to notify a person interested will 
not invalidate the assessments of other persons 
properly notified,®® nor can a landowner who has 
had notice, and has paid without objection install- 
ments of taxes for the improvement, assert the in- 
validity of the statute under which the proceedings 
were had, on the ground that it failed to provide for 
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Mass.—Quinn v. James, 174 Mass. 
23, 54 NIX 343. 

Mich.—Cook v. 71 Mich. 
249, 39 NW 47. 

Mo.—Barnes v, Constr. Co., 257 Mo. 
175, 165 SW 723, AnnCas1915C 34 
(designation of landowners); State v. 
Blair, 245 Mo. 680, 151 SW 148 (view- 
ers need not examine record to ascer- 
tain owners). 

Nebr.—Bancroft Drainage Dist. v. 


Covert, 


Dist., 96 Nebr. 241, 147 NW 218; 
Richardson County v. Richardson | 
County Drain. Dist. No. 2, 96 Nebr. 
169, 147 NW 205 


N. D.—Hackney v. Elliott, 23 N. D. 
373, 137 NW 433 (erroneous estimate 
of cost not fatal). 

Okl.—Davis v. Lincoln County, 137 
P 114 (tabulated description of land 
affected). 

Ss. D.—State v. Pound, 34 S. D. 628, 


rot NW 287, 32 8. D. 492, 148 NW 
8. 
ew te re Ferguson, 44 U. C. Q. B. 
63. U, §$.—Chicago, etc., R. Co. v. 
Bancroft Drain. Dist., 219 Fed. 103, 
134 CCA 543 (construing Nebraska 
drainage law). 
Ill.—Peo. v. Bentley, 268 Ill. 470, 
109 NE 289; Peo, vy. Ryan, 225.111. 


359, 80 NE 279; Elgin, etc., R. Co. v. 
Hohenshell, 193 Ill. 159, 61 NE 1102. 

Ind.—Baldwin v. Moroney, 173 Ind. 
574, 91 NE 3, 30 LRANS 761; Davis 
v. Lake Shore, etc., R. Co., 114 Ind. 
364, 16 NE 639; Bannister v. Grassy 
Fork Ditching Assoc., 52 Ind. 178. 

Ky.—Leahy y. Jefferson So. Pond 
Drain. Co., 84 SW 1181, 27 -KyL 
286; Hoertz v. Jefferson So. Pond 
Drain. Co., 119 Ky. 824, 84 SW 1141, 
27 Kyl 278. 

Mich.—Ranney Refrigerator Co. v. 
Smith, 157 Mich. 302, 122 NW 91; 
Hinkley v. Bishopp, 152 Mich. 256, 114 
NW 676; Cook v. Covert, 71 Mich. 249, 
389 NW 47. 

Miss.—Simmons v. Hopson’s Bayou 


Tuain Dist., 112 Miss. 200, 72 $8 
Mo.—Barnes v. Missouri Valley 


Constr. Co., 257 Mo. 175, 165 SW 723, 
AnnCasl1915C 34; State v, Blair, 245 
Mo. 680, 151 SW 148. 

Nebr.—Bancroft Drainage Dist. v. 
Chicago, etc., R. Co., 167 NW 731. 

N. D.—Edwards v. Cass County, 23 
N. D. 555, 1837 NW 580. 

[a] Personal service.—(1) Under 
Comp. L. §§ 4324, 4340, in relation to 
the establishinent of drains, and re- 
quiring personal service of notice to 
be given to a person liable to assess- 
ment by delivering to him a copy, or 
by leaving it at his residence, and 
informing the person with whom it is 
left of its contents, it is not suf- 
ficient notice to a wife to leave a no- 
tice for her with her husband, or to 
one tenant in common to leave a no- 
tice with his cotenant. Hinkley v. 
Bishopp, 152 Mich. 256, 114 NW 
676. (2) Service upon the husband 
alone is not sufficient, where the land 
is held by himself and his wife by 
entireties. Hinkley y. Bishopp, supra. 

{b] Publication of notice.—(1) 
Nebr. Rev. St. (1913) § 1877, requir- 
ing notice of meeting of a drainage 
board to apportion benefits to be pub- 
lished ‘for at least one week,” re- 
guires publication of the notice dur- 
ing at least a week immediately pre- 
ceding the meeting. Chicago, etc., R. 
Co. v. Bancroft Drain. Dist., 219 Fed. 
103, 134 CCA 548. (2) Where notice 
is published as required, the subse- 
quent publication of a second notice 
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notice. The statutory requirements as to the form 
and contents of the notice,®? and the mode of serv- 
ing it ** must be substantially followed. 

[§ 230] I. Mode of Assessment—l. 
eral. The precise mode of making an assessment for 
drains, and of determining its amount in a par- 
ticular case is generally prescribed by statute, and 
an assessment must be made in substantial conform- 


In Gen- 


will not nullify or abandon the first 
notice. Barnes v. Missouri Valley 
Constr. Co., 257 Mo. 175, 165 SW 723, 
AnnCasi915C 34. (3) Although an 
order of the county court directed the 
clerk to insert notice of assessment 
of drainage benefits in the ‘‘Western 
Jinterprise,” insertion in the ‘Rich 
Hill Enterprise” was not a fatal vari- 
ance, where the only paper in the city 
was designated by both names. State 
v. Blair, 245 Mo. 680, 151 SW 148. 
(4) The notice of apportionment of 
drainage district benefits must be 
published at the county seat of each 
county in which the lands of the dis- 
trict lie, for at least one week, but’ 
need not be published daily White 
v. Papillion Drain. Dist., 96 Nebr. 241, 
147 NW 218. (5) A landowner who 
is not a member of a drainage asso- 
ciation need not be given actual no- 
tice of the time and place of making 
an assessment, notice by publication 
being sufficient. Bannister v. Grassy 
Fork Ditching Assoc., 52 Ind. 178. 
(6) Where land was added io an 
existing drainage district lying in 
more than one town, under the Farm 
Drainage Act, notice by publication 
of meeting to hear objections to clas- 
sification was sufficient. Peo. v. 
Bentley, 268 Ill. 470, 109 NE 289. 
(7) Publication of notice once a week 
for two successive weeks of time set 
for hearing objections to assessments 
by drainage commissioners, not less 
than fifteen days nor more than thir- 
ty days from filing of their petition 
for confirmation, as provided by Code 
(1906) § 1700, as amended by L. 
(1912) ec 196 § 4, was reasonable and 
valid. Simmons v. Hopson’s Bayou 
Drain. Dist., 112 Miss. 200, 72 S 901. 

[ec] Proof of publication or ser- 
vice.—(1) Failure to prove publica- 
tion of a notice of apportionment cf 
drainage district benefits by affidavit 
filed withtn six months may be cured 
by testimony. White v. Papillion 
Drain. Dist., 96 Nebr. 241, 147 NW 
218. (2) The making of the appor- 
tionment before proof was filed of no- 
tice of the time and place appointed 
by the commissioners for apportion- 
ment and review is an irregularity 
not fatal to the proceedings, where 
proper notice is actually given. Ran- 
ney Refrigerator Co. v. Smith, 157 
Mich. 302, 122 NW 96. 

{d] Posting notice.—(1) An as- 
sessment for repairing a ditch levied 
by the county surveyor under the 
provisions of the act of April 6, 1885 
§ 10, is void, in the absence of notice 
by the surveyor having been posted 
in three public places in the township 
where the lands assessed are located 
and near the work done. Davis v. 
Lake Shore, etc., R. Co., 114 Ind. 364, 
16 NE 639. (2) Failure to post no- 
tice of the time and place of review 
of special percentage assessments in 
one township of three within a drain- 
age area renders the proceedings in 
such township invalid. Edwards v. 
pees County, 23 N. D. 585, 137 NW 


[e] Mailing notice to nonresi- 
dents.—(1) If the provision in the 
drainage laws for three days’ notice 
of the meeting to classify lands ap- 
plies to the service of notice by mail 
on owners who reside in the state but 
outside of the county, a notice of a 
hearing to be held on the 20th day of 
the month, which was mailed on the 
16th thereof, addressed to a person 
who resided in an adjacent county 
in the state and only seven miles 


For later cases, developments and changes in the law see cumulative Annotations, sarne title, page rnd note number, 
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ity with the provisions thereof.®* 


{[§ 231] 2. Apportionment According to Bene- 
In levying assessments to 
cover the cost of the construction of a drain, the 
general rule is that each tract of land should be 
assessed its proportionate share of the entire cost, 


fits *5—a. In General. 


from the place where the meeting 
was to be held, was sufficient, al- 
though not actually received by him 
at his post office until the eighteenth 
of the month, since it would, in the 
due course’ of the mail, have reached 
such post office at the latest on the 
seVenteenth. Peo. v. Ryan, 225 Ill. 
359, 80 NE 279. (2) Notice by mail 
was reasonable where, after receiv- 
ing it and before the meeting, the 
party to whom it was addressed had 
tirmne to, and did, consult his attorney 
with reference thereto, and other cir- 
eumstanees protected him against 
any hardship by reason of not hay- 
ing received the notice earlier. Peo. 
v. Ryan, supra. 

54, See statutory provisions: and: 

U. S.—Hagar v. Reclamation Dist. 
No. 108, 111° U.-S. 701, 4 SCt 663, 28 
L. ed. 569. See Houck y. Little River 
Drain. Dist., 239 U. S. 254, 36 SCt 58, 
60 L. ‘ed. 266 (holding that a state 
may in its discretion lay assessments 
in proportion to position, frontage, 
area, market value or according to 
benefits estimated by commission- 
ers); Shelley v. St. Charles County, 
17 Fed. 909, 5 McCrary 474 (constru- 
ing Missouri Drainage Act). 

Ark.—Oliver v. Whittaker, 122 Ark. 
291, 183 SW 201; Coffman v. St. Fran- 
cis Drain. Dist., 83 Ark. 54, 103 SW 
179; Ritter v. Poinsett County Drain. 
Dist. No. 1, 78 Ark. 580, 94 SW 711; 
Cribbs v. Benedict, 64 Ark. 555, 44 


SW 707. 
Cal.— Reclamation Dist. No. 730 v. 
Hershey, 169 Cal. 793, 148 P 185; 


Sacramento County Reclamation Dist. 
No. 673 v. Diepenbrock, 168 Cal. 577, 
143 P 768; Peo. v. Sacramento Drain. 
Dist., 155 Cal. 373, 103 P 207; Recla- 
mation Dist. No. 551 v. Runyon, 117 
Cal. 164, 49 P 131; Swamp Land. Dist. 
No. 307 v. Glide, 112 Cal. 85, 44 P 
451; Reclamation Dist. No. 108 v. 
Hagar, 66 Cal. 54, 4 P 945; Peo. v. 


Hagar, 52 Cal. 171 [app dism 154 
U) 4S., 639; 14 SCt 1168; 24° L.. ed. 
1044]. 


Ida.—In re Canyon County Drain. 
Dist. No. 1, 29 Ida. 377, 161 P 315. 

Ill.—Little Beaver Spec. Drain. 
Dist. v. Livingston, 270 Tll. 582, 110 
NE 806; Brooks v. Hatch, 261 Ill. 
179, 103 NE 745; Cache River Drain. 
Dist. v. Chicago, ete., R. Co., 255 Ill. 
398, 99 NE 635; Peo. v. Welch, 252 Ill. 
167, 96 NE 991; Vandalia Levee, etc., 
Dist. v. Wandalia R. Co.,'247 Ill. 114, 
93 NE 583; Christian County Drain. 
Dist» No. 2 v. Kinney, 233 Ill. 67, 84 
NE 34; Peo. v. McDougal, 205 Ill. 636, 
69 NE 95; Chicago Sanitary Dist. v. 
Joliet, 189 Ill, 270, 59 NE 566; 
Charleston v. Johnston, 170 Ill. 336, 
48 NB 985; Peo. v. Weber, 164 Ill. 412, 
45 NE 723; Sisson v. Drain. Dist. No. 
1, 163 Ill. 295, 45 NE 215; Robeson v. 
Peo., 161 Ill. 176, 43 NE 619; Lovell 
v. Sny Island Levee Drain. Dist., 159 
Ill, 188, 42 NE 600; Sennott v. More- 
dock, ete., Drain. Dist. No. 1, 155 111. 
96, 39 NE 567; Badger v. Inlet Drain. 
Dist., 141 Tll. 540, 31 NE 170; Briggs 
v. Union Drain. Dist. No. 1, 140 M11. 
53, 29 NE 721; Rickert v. Moredock, 
ete., Drain. Dist. No. 1, 27 NE - 86; 
Peo. v. Jones, 137 Ill. 35, 27 NE 294; 
Hosmer v. Hunt Drain. Dist., 135 
Tll. 51, 26 NE 587; Wabash Hast. R. 
Co. v. East Lake Fork Spec. Drain. 
Dist., 134 Ill. 384, 25 NE 781, 10 LRA 
285; Gauen v. Moredock, ete., Drain. 
Dist. No. 1, 131 Ill. 446, 23 NE 633; 
Samuels v. Central Spec. Drain. 
Comrs., 125 Ill. 536, 17 NE 829; Rus- 
sell, ete., Drain. Dist. v. Benson, 125 
Tll. 490, 17 NE 814; Peo. v. Meyers, 
124 Ill. 95, 16 NE 89; Morrell v. 
Union Drain. Dist. No. 1, 118 Ill. 139, 
8 NE 675; Peo. v. Clayton, 115 I11. 
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the amount of each share being governed by the 


150, 4 NE 193; Kilgour v. Drainage 


Comrs.,.111, Ill. 342;. Blake .v. Peo., 
i ge 504; Updike v. Wright, 81 


Ind.—Hinesley v. Crum, 175 Ind. 10, 
93 NE 274; Reed v. Kalfsbeck, 147 
Ind. 148, 45 NE 476, 46 NE 466; Steele 
v. Empson, 142 Ind. 397, 41 NE 822; 
State v. Loveless, 133 Ind. 600, 33 
NE €22; Smith v, State, 131 Ind. 441, 
31 NE 353; Racer v. State, 131 Ind. 
393, 31 NE 81;- Pierce v. Atna L. 
Ins. Co., 131 Ind. 284, 31 NE 68; 
McCollum v. Uhl, 128 Ind. 304, 27 NE 
152, 725; Cullen v. Strauz,.124 Ind. 
340, 24 NE 888; Louisville, ete, R. 
Co. v. State, 122 Ind. 443, 24 NE 350; 
Hackett v. State, 113 Ind. 532, 15 NE 
799; Trimble v. McGee, 112 Ind. 307, 
14 NE 83; State v. Thompson, 109 Ind, 
533, 10 NE 305; Deisner v. Simpson, 
72 Ind. 435; Bate v, Sheets, 64 Ind. 
209; Etchison Ditching Assoc. v. Hil- 
lis, 40 Ind. 408; Hcefgen v. State, 17 
Ind. A. 537, 47 NE 28. 

Iowa.—Harriman v. Franklin Coun- 
ty, 169 Iowa 324, 151 NW 468; Mon- 
son v. Boone, ete., Counties, 167 Iowa 
473, 149 NW 624; Jackson v. Sac 
County, 159 Iowa 673, 140 NW 849; 
In re Farley Drain. Dist. No. 7, 140 
Towa 3839, 118 NW 432; Lambert v. 
Mills County, 58 Iowa 666, 12 NW 
reek Patterson v.! Baumer, 43 Iowa 
477. 

Ky.—Duke v. O’Bryan, 100 Ky. 710, 
39 SW 444, 824, 19 KyL 81. 

La.—New Orleans Canal, etc., Co. 
v. New Orleans, 27 La. Ann. 505; In 
re First Draining Dist., 27 La. Ann. 
20. 


Mass.—Leominster v. Conant, 139 
Mass. 384, 2 NE 690, 

Mich.—Cilley v. Sullivan, 187 Mich. 
447, 153 NW 7738; Hinkley v. Bishopp, 
152 Mich. 256, 114 NW 676; Thomas 
v. Walker Tp., 116 Mich. 597, .74 NW 
1048; Roberts v. Smith, 115 Mich. 5, 
72 NW 1091; Hillyer v. Jonesfield Tp., 
114 Mich. 644, 72 NW 619; Brady v. 
Hayward, 114 Mich. 326, 72 NW 233; 
Laubach vy. O’Meara, 107 Mich. 29, 64 
NW 865; Bump v. Jepson, 106 Mich. 
641, 64 NW 509; Matrau v. Tompkins, 


99 Mich. 528, 58 NW 472; Post v. 
Harris, 95 Mich, 321, 54 NW 898; 
Jackson Fire Clay, etce., Co. v. Sny- 


der, 93 Mich. 325, 53 NW 359; Conley 
v. St. Clair County, 88 Mich. 245, 50 
NW 140; Mason v. Hazelton Tp., 82 
Mich. 440, 46 NW 784; Mason v. New 
Haven Tp., 82 Mich. 435, 46 NW 727; 
Pieotter v. Whaley, 80 Mich, 257, 45 
NW 81; Cook v. Covert, 71 Mich. 249, 
39 NW 47; Wallace v. Sortor, 52 Mich. 
159, 17 NW 794. 

Mo.—State v. Angert, 127 Mo. 456, 
30 SW 118. 

Nebr.—Cuming County v. Bancroft 
Drain. Dist., 90 Nebr. 81, 182 NW 927. 

N. J.—Carlstadt Nat. Bank v. Lit- 
tle Ferry, 87 N. J. L. 546, 94 A 786; 
Craig v. Mackey, 48 N. J. L. 363, 7A 
494; State v. Blake, 35 N. J. L. 208 
[aff 36 N. J. L. 442]. 

N. Y.—Olmstead v. Dennis, 77 N. Y. 
878; In re Swan, 35 Hun 625, 

N. D.—Hackney v. Elliott, 23 N. D. 
373, 1387 NW. 438. 

Oh.—Crawford v. Taylor, 27 Oh. 
Cir. Ct. 245. 

Pa.—Kingsessing, etc., Meadow Co. 
v. Shields, 14 Pa. Co. 647. 

Wash.—State v. Skagit County 
Super. Ct., 42 Wash. 491, 85 P 264. 

Wis.—Muskego v. Waukesha Coun- 
ty Drain. Comrs., 78 Wis. 40, 47 NW 
ete . 

Eng.—Knight v. Langport. Drain. 
Dist., [1898] 1 Q. B. 588; Surbiton 
Urban Council v. Upjohn, 102 L. T. 
Rep. N. S. 736. 

Ont.—Wicke v. Ellice Tp. Munici- 
pal Corp., 11 Ont. L. 422, 7 OntWR 


amount of special benefits to each separate tract.5® 
As a basis for an equitable apportionment of bene- 
fits the lands are often required by statute to be 
classified, in tracts of a designated area according to 
legal or recognized subdivisions, in a graduated scale 


425; Re Harwich Tp., 20 Ont. 154. 

And see infra §§ 231-235. 

[a] Rights of way of canal or 
ditch company are easements, and 
when assessed by drainage district 
they should, under Sess. L, (1913) ¢ 
16 § 9, be assessed as one single ease- 
ment. In re Canyon County Drain. 
Dist. No. 1, 29 Ida. 377, 161 P 315. 

55. Benefit to land as ground of 
assessment see supra §§ 218-219. 

56. U. S.—Shelley v. St. Charles 
County, 17 Fed. 909, 5 McCrary 474; 
Reclamation Dist. No. 108 v. Hagar, 
4 Fed. 366, 6 Sawy. 567 [aff 111 U.S. 
701, 4 SCt 6638, 28 L. ed. 569). 

Ark.—Thibault v. McHaney, 119 
Ark. 188, 177 SW 877; Less Land Co. 
v. Fender, 119 Ark. 20, 173 SW 407; 
Davies vy. Chicot County Drain. Dist., 
112 Ark. 357, 166 SW 170. 

_ Cal.—Sacramento County Reclama- 
tion Dist. No. 673 v. Diepenbrock, 168 
Cal. 577, 143 P 768; Reclamation Dist. 
No. 730 v. Hershey, 160 Cal. 692, 117 
P 904; Peo. v. Sacramento Drain. 
Dist., 155 Cal. 378, 103 P 207; Recla- 
mation Dist. No. 108 v. West, 129 Cal. 
622, 62 P 272; Yolo County Reclama- 
tion Dist. No. 537 v. Burger, 122 Cal. 
442, 55 P 156; Reclamation. Dist. No. 
108 v. Hagar, 66 Cal. 54, 4 P 945; 
Payne v. Ward, 28 Cal. A. 553, 153 P 
462; Riverdale Reclamation Dist. No. 
805 v. Shimmin, 24 Cal. A. 595, 141 P 
1070; Reclamation Dist. No. 70 v. 
Sherman, 11 Cal. A. 399, 105 P 277. 

Fla.—Lainhart v. Catts, 75 S 47. 

Ida.—Burt v. Farmers’ Co-op. Irr. 
Co, 30hidal (52168 Pia078: 

Ull.—tLittle Beaver Spec. Drain. 
Dist. v. Livingston, 270 Ill. 582, 110 
NE 806; Kickapoo Drain. Dist. v. 
Jackson, 255 Ill. 504, 99 NE 596 
Cands annexed to district); Cache 
River Drain. Dist. v. Chicago, ete., R. 
Co., 255 Ill. 398, 99 NE 635; Spring 
Greek Drain, Dist. v. Elgin, ete., R. 
Co., 249 Ill. 260, 94 NE 529; Leonard 
v. Arnold, 244 Ill. 429, 91 NE 534; 
Morgan Creek Drain. Dist. v. Haw- 
ley, 240 Ill. 123, 88 NE 465; Schafer 
v. Gerbers, .234 Ill. 468, 84 NE 1064 
(ands annexed after assessments 
paid; proportionate rebate); Carr vy. 
Peo., 224 J1l. 160, 79 NE 648; Chicago 
Sanitary Dist. v. Joliet, 189 Ill. 270, 
59 NE 566 (present and available 
uses considered); Hcesmer vy. Hunt 
Drain. Dist., 135 Ill. 51, 26 NE 587; 
Peo.) v. ‘Cole, 128 -1ll. 158, 21 NE 6; 
Peo. v. Meyers, 124 Ill. 95, 16 NE 
89; Moore v. Peo., 106 Ill. 376; Lee 
v. Ruggles, 62 Ill. 427. 

Ind.-—Jones v. Luddington, 180 Ind. 
33. 101 NE 483; Hinesley v. Crum, 
175 Ind. 10, 98 NE 274; Osborn v. 
Maxinkuckee Lake Ice Co., 154 Ind. 
101, 56 NE 33; Culbertson v. Knight, 
152 Ind. 121; 52 NE 700. 

Iowa.—Wood vy. Honey Creek 
Drain., etc., Dist. No. 6, 180 Iowa 159, 
160 NW 342; Christenson v. Hamil- 
ton County, 179 Iowa 745, 162 NW 19 
(benefit from new outlet to lands in 
old district); Senneff v. Hancock 
County, 178 Iowa 1281, 160 NW 936; 
Chicago, etc., R. Co. v. Wright Coun- 
ty Drain. Dist., 175 Iowa 417, 154 NW 
888; Flood v. Dallas County, 173 Iowa 
224, 155 NW 280; Chicago, etc., R. Co. 
v. Hamilton County, 171 Iowa 741, 153 
NW 110; Henderson v., Polk County, 
171 Iowa 499, 1538 NW 638; Obe v. 
Hamilton County, 169 Iowa 449, 151 
NW 453; Harriman v. Franklin Coun- 
ty, 169 Towa 324, 151 NW 468; Mon- 
son v. Boone, ete., Counties, 167 Iowa 
473, 149 NW 624; In re Story County 
Drain Dist. No. 34, 166 Towa 344, 147 
NW 875; Hill Drain. Dist. No. 115 v. 
Hamilton County, 162 Iowa 182, 143 
NW 991; Bibler v. Hamilton County, 
162 Iowa 1, 142 NW 1017; Jackson v. 
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of benefits, to be numbered according to the benefits | to be received.®? 


Sac County, 159 Iowa 673, 140 NW 
849; White v. Story County, 138 NW 
447; Hamilton County Fardal Drain. 
Dist. No. 72 v. Hamilton County, 157 
Iowa 590, 1388 NW 4438; Rystad v. 
Buena Vista County Drain. Dist. No. 
12, 157 Iowa’ 85, 137 NW 1030; Light- 
ner’s App., 156 Iowa 398, 136 NW 761, 
137 NW 462; Schropfer v. Hamilton 
County, 147 Iowa 63, 125 NW 992; In 
re Jenison, 145 Iowa 215, 123 NW 979; 
In re Castner, 142 Iowa 716, 119 NW 
980: Harley Drain? Dist? (No, 7" Vv: 
Hamilton County, 140 Iowa 339, 118 
NW 432; Zinser v. Buena Vista Coun- 
ty, 137 Iowa 515, 114 NW 51; Tem- 
ple v. Hamilton County, 134 Iowa 706, 
112 NW 174. 

Kan.—Union Pac. R. Co. v. Leaven- 
weer County, 89 (Kani 7%2; 130" P 
855. 

Ky.—Williams v. Wedding, 165 Ky. 
361, 176 SW 1176; Haynes v. Roberts, 
150 Ky. 769, 150 SW 1006. 

La.—Williams vy. Bayou Sale Drain. 
Dist., 130 La. 969, 53 S 847. 


Mass.—Leominster v. Conant, 139 
Mass. 384, 2 NE 690. 

Mich.—Hinkley v. Bishopp, 152 
Mich. 256, 114 NW 676; Brady v. 


Hayward, 114 Mich. 326, 72 NW 233 
(statute held constitutional). 

Minn.—Rooney v. Stearns County, 
180 Minn. 176, 153 NW 858. 

Miss.—Allen v. Hopson Bayou 
Drain. Dist., 106 Miss. 630, 64 S 418; 
Wheeler v. Bogue Phalia Drain. Dist., 
106 Miss. 619, 64 S 3875. 

Mo.—State y. Redman, 270 Mo. 465, 
194 SW 260 [transf (A.) 176 SW 714]; 
Kochtitsky Dist. v. St. Louis, ete., 
R.) Co., 236 Mo. 94, 139 SW 330. 

Nebr.—Cuming County v. Bancroft 
Drain. Dist., 90 Nebr. 81, 132 NW 
927; O’Brien v. Schneider, 88 Nebr. 
479, 129 NW 1002 [writ of error dism 
229 U. §. 629 mem, 338 SCt 774 mem, 
57 L. ed. 1858 mem]; Richardson 
County Drain, Dist. No. 1 v. Rich- 
ardson County, 86 Nebr. 355, 125 NW 
796; Neal v. Vansickel, 72 Nebr. 105, 
100 NW 200; Dodge County v. Acom, 
61 Nebr. 376, 85 NW 292, 72 Nebr. 
71, 100 NW 136. 

N. J.—bLydecker v. Englewood Tp. 
Drain., ete., Comrs., 41 N. J. L. 154. 

N. Y.—Peo. v. Jefferson County Ct., 
SON ye 604 Cfaftif “Mhompsy &: C: 
603]. 

N. C.—Adams v. Jeyner, 147 N. C. 
take ae SH 725. 

D.—Bergen Tp. v. Nelson Coun- 
ieee 33 N. D. 247, 156 NW 559; Hack- 
ney v. Blliott, 23 N. D. 373, 137 NW 
433; State v. Fisk, 15 N. D. 219, 107 
NW 191; Erickson v. Cass County, 11 
N. D. 494, 92 NW 841. 

Oh.—Chesbrough v. Putnam, etce., 
County, 37 Oh. St. 508; Peck v. Wat- 
ros, 30 Oh. St. 590. 

Tenn.—State v. Powers, 124 Tenn. 
553,137 SW 1110. 

Wash.—State v. Pacific County, 48 
Wash, 230, 93 P 326. 

Wis.—Rattlesnake Drain. Dist. v. 
Koshkoning Mud Creek Drain. Dist., 
150 Wis. 223, 1836 NW 631; Fraser v. 


Mulany, 129 Wis. 377, 109 NW 139; 
Bryant v. Robbins, 70 Wis. 258, 35 
NW 545. 


fa] Legislative power.—The ques- 
tion as to whether or not the mode of 
assessment in a reclamation district 
is in accordance with proper appor- 
tionment or equality of burden or 
benefit is for the consideration of the 
legislative department, in the absence 
of a palpable violation of private 


rights. Reclamation Dist. No. 108 v. 
Hagar, 66 Cal. 54, 4 P 945. 

[b] That an assessment is too 
high may be shown to reduce the 


amount to the actual benefits, but 
will not defeat the assessment en- 
tirely. New Eel Drain. Assoc. v. Dur- 
bin, 30 Ind. 173. 

[ec] Ditch not completed.—Where 
the estimate of the referee as to 
benefits accruing to a landowner from 
a ditch contemplated the full con- 
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struction of such ditch, whereas it 
was never fully completed, it was 
held that the landowner could be re- 
quired to pay only for the benefits 
conferred by the ditch as actually 
constructed. Peck v. Watros, 30 Oh. 
St. 590. 

[d] Where a meandered lake is to 
be drained, the viewers and jury in 
apportioning benefits should base 
benefits for added land upon what 
portion thereof would, in all prob- 
ability, be allotted to a landowner, 
were a division of the lake bed had 
in a partition suit, with all inter- 
ested parties before the court. Roo- 
ney v. Stearns County, 130 Minn. 176, 
153 .NW 858 (holding that the jury 
should not include dry and usable 
land lying between the government 
meander line and the present ordin- 
ary high watermark of:the lake). 

[e] Assessment of highways.— 
That the units of cost are apportion- 
ed by a drainage district to a whole 
road by its record number, instead of 
that portion only of the road to be 
benefited, does not render the appor- 
tionment void, so long as it is lim- 
ited to actual benefits. Cuming 
County v. Bancroft Drain. Dist., 90 
Nebr. 81, 182 NW 927. 

[f] In addition to its portion of 
the general cost circumstances may 
be such as to warrant, under some 
statutes, the taxing of land for the 
cost of a particular part of the im- 
provement. Hamilton County Far- 
dal Drain. Dist. No. 72 vy. Hamilton 
County, 157 Iowa 590, 138 NW 443. 

{g] Apportionment between coun- 
ties.— (1) Under Rev. Codes (1905) § 
1836, after petitions for the establish- 
ment of the portion of a tricounty 
drain within each county had been 
severally granted, it was the duty of 
the three drainage boards to meet in 
joint session and apportion the bene- 
fits among the counties, not dealing 
with individual tracts as_ such. 
Hackney v. Elliott, 23 N. D. 373, 137 
NW 433. (2) The fact that three 
county drainage boards, after appor- 
tioning the benefits of a tricounty 
drain, met in joint session and joint- 
ly and severally put forth a list of 
special assessments as to each tract 
within the three counties will not in- 
validate the tax so apportioned in 
specific amounts. Hackney v. Elliott, 
supra. 

{[h] Apportionment between coun- 
ties and individuals.—The legislature 
may provide for an apportionment of 
the expense between the county at 
large and the owners of the property 
specially benefited. Shelley v. St. 
Charles County, 17 Fed. 909, 5 Mc- 
Crary 474. 

Nature of benefits see supra § 219. 

57. U. S.—Chicago, etc., R. Co. v. 
Appanoose County, 170 Fed. 665 [aff 
182 Fed. 291, 104 CCA 573, 31 LRANS 


1117] (econstruing Iowa Drainage 
Law). 

Ill.—Peo. v. Bentley, 268 Ill. 470, 
109 NE 289; Boone’s Mut. Drain. Dist. 
v. St. Louis, ete., R. Co., 268 Ill. 264, 
109 NE 21; Peo. v. Chicago, etc., 
Tract. Co., 267 Ill. 510, 108 NE 687 


(classification by amount of assess- 
ment instead of proportion of benefits 
held invalid); Peo. v. Jonkman, 266 
Tll. 229, 107 NE 159; Peo. v. Brown, 
253° DIL S8s SOT UNE 1075S ee eos ea. 
Baber, 252 Ill. 432, 96 NE 889; Peo. 
v. Welch, 252 Ill. 167, 96 NE 991; 
Leonard v. Arnold, 244 Ill. 429, 91 
NE 534; Peo. v. Hulin, 237 I1.. 122, 
86 NE 666; Peo. v. Schwank, 237 Ill. 
40, 86 NE 6381; Carr v. Peo., 224 Iil. 
160, 79 NE 648; Peo. v. McDougal, 
205 Till. 636, 69 NH 95; Peo. v. Cole, 
128 Ill. 158, 21 NE 6; Peo. v. Meyers, 
124 Tll.-95, 16 NE 89. 

Iowa.—Obe v. Hamilton Courfty, 169 
Iowa 449, 151 NW 453 (preliminary 
estimate of acreage); Herron v. 
Greene County Drain, Dist. No. 60, 
138 NW 846; Kelley v. Greene Coun- 


[§ 231 


In such cases the validity of the 


ty Drain. Dist. No. 60, 158 Iowa 735, 
138 NW 841; In re Lightner, 145 Iowa 
95, 123 NW 749; In re Farley Drain. 
Dist. No. 7, 144 Iowa 476, 123 NW 
241; Chicago, ete., R. Co. v. Monona 
County, 144 Iowa 171, 122 NW 820; 
Johnson Drain, Dist. No. 9 v. Ham- 
ilton, 141 Iowa 3880, 118 NW _. 380; 
Farley Drain. Dist. No. 7 v. Hamil- 
ton County, 140 Iowa 339, 118 NW 
432; Zinser v. Buena Vista County, 
137 Iowa 660, 114 NW 51. 

Ky.—Williams v. Wedding, 165 Ky. 
361, 176 SW 1176. 

Tenn.—State v. Powers, 124 Tenn. 
§53,°137 SW 1110. 

See Allen v. Hopson Bayou Drain. 
Dist., 106 Miss. 630, 64 S 418 (hold- 
ing that the commissioners of a 
drainage district organized under 
Code [1906] §§ 1682-1727, as amended 
by Acts [1912] c 202, need not, in as- 
sessing the benefits upon the several 
tracts of land, adopt forty acres as 
the unit). 

{a] Construction of statute.—An 
act providing that the commissioners 
should assess each tract of land its 
proportionate share of the entire cost 
of the construction of a drain was 
construed as not requiring a tract to 
be divided into the smallest legal 
subdivisions in making the assess- 
ments, but only as prohibiting the as- 
sessment of two or more disconnected 


Gags together. Moore vy. Peo., 106 
Tll. 376 
[b] ‘Slight variances from the 


method prescribed for the classifica- 
tion and assessment of lands for 
drainage purposes, unless prejudice 
result, are immaterial. Herron v. 
Greene County Drain. Dist. No. 60, 
(Towa) 1388 NW _ 846; .. Kelley v. 
Greene County Drain. Dist. No. 60, 
158 Iowa 735, 1388 NW 841. 

{e] Effect of classification. — 
When a valid classification of the 
lands in a drainage district is once 
made, it remains the valid basis of 
future assessments until changed. 
Peo. v. O’Daniel, 276 Ill. 338, 114 NE 
687; Peo. v. Le Tempt, 272 Ill. 586, 
112 NE 335. 

{d] Change in classification.—(1) 
A classification when once adopted 
can be changed only in the manner 
pointed out by the statute, Peo. v. 
Welch, 252 Ill. 167, 96 NE 991. (2) If 
the change is fraudulently made aft- 
er it has been finally decided upon, 
it is invalid. Peo. v. Welch, supra. 
(3) An objection that the classifica- 
tion ‘as finally made was fraudulent- 
ly changed may be made on an ap- 
plication for judgment against, and 
sale of, lands for delinquent assess- 
ments. Peo. v. Welch, supra. (4) 
The attempt of the commissioners of 
a drainage district to change the 
original classification of certain lands 
and so permit them to escape assess- 
ment, on the basis of the original 
classification being void for want of 
authority to make such change, left 
the original, assessments unchanged 
and does not relieve a landowner ob- 
jecting to such invalid change from 
the payment of assessments legally 
made upon his land. Peo. v. Baber, 
252 Ill. 432, 96 NE 889. 

{e] Railroad property.—The Iowa 
statute providing that property be 
classified in tracts of four acres or 
less does not apply to railroad prop- 


erty. Johnson Drain. Dist. No. 9 v. 
Hamilton County, 141 Iowa 380, 118 
NW. 380. 

{f] Highways.—In levying an as- 


sessment for drainage purposes under 
the act of 1885, highways form a 
class in themselves distinct from 
land in general, and although the 
lands subject to assessment are re- 
quired by the statute to be classi- 
fied, no classification of the different 
highways is required. Colfax High- 
way Comrs. v. East Lake Fork Spec. 
Drains {Dist..~e127) Tle 68ii) 2iee Ne 
206 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a "§§ 231-232] » 


tax or assessment depends upon the validity of the 
classification.®°® The fact that a landowner occupies 
part of his land and leases the rest to other per- 
sons does not divide the land into separate tracts 
which must be separately assessed.®® The amount 
of benefits can generally be only approximately esti- 
mated, and a reasonably fair and equitable appor- 
tionment is all that is required,® the assessing of- 
‘ficers or tribunal being invested with a wide dis- 
-eretion in determining the amount.® 

Assessments for improvements and repairs. If a 
drain as originally constructed drains a part only 
of the land within the district, the lands originally 
drained should bear their share of the cost of its 
enlargement in the proportion of the original assess- 
ment.®? Under some statutes assessments for re- 
pairs or maintenance must be in the same propor- 
tion as the assessments for the construction of the 
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drain.®* But other statutes require assessments for 
repairs to be levied in proportion to the benefits 
received therefrom, and not merely in proportion to 
the amount assessed for the original construction of 


ay Us fl iE 
the drain.®* 

Contract with town or railroad company. Some 
statutes authorize drainage commissioners to con- 
tract with the corporate authorities of a town or 
with a railroad company with reference to the pro- 
portion of an assessment about to be made that shall 
be assessed against such town or company.® 

Agreements between landowners, some of whom 
are contesting their individual assessments, for a 
reduction thereof to a fixed amount, are valid if 
such amount represents the full benefits accruing to 
the lands,*® 

[§ 232] b. Assessments in Excess of Benefits.°7 
It is a general rule that assessments levied against 
particular lands specially benefited by the construc- 
tion of a drain must not be for an amount in excess 
of the benefits received by such lands,®* and an as- 
sessment upon a tract of land in excess of the bene- 
fits received is void as to such excess.®® But it has 
been held that a drainage statute is not invalid be- 
cause it does.not in terms provide that the assess- 
ment shall not exceed the benefits, if the intention 


[g] Amendment of classification. 
—A court has no authority to amend 
the classification roll or make a 
classification of land where no elassi- 
fication of such land has been made 
by the drainage commissioners, Peo. 
v. Chicago, ete., Tract. Co., 267 Ill. 
510, 108 NE 687. 

infra §§ 267, 


pecs aauiecation see 
268. 

58. Peo. v. Jonkman, 266 Ill. 229, 
107 NE 159; Carr v. Peo., 224 Ill. 160, 
79 NE 648. 

59. Sacramento County Reclama- 
tion Dist. No. 673 v. Diepenbrock, 168 
Cal. 577, 143 P7683. 

60. Payne v. Ward, 28 Cal. A. 553, 
153 P 462; Cache River Drain. Dist. 
v. Chicago, etc., R. Co., 255 Ill. 398, 
99 NE 635; Chicago, ete, R. Co. v. 
Wright County’ Drain. Dist. No. 43, 
175 Iowa 417,154 NW 888; In re 
Story County Drain. Dist. No. 34, 166 
Iowa 344, 147 NW 875 (assessment 
held disproportionate and reduced); 
Jackson v. Sac County, 159 Iowa 673, 
140 NW 849; Guttormsen v. Drain. 
Dist. No. 7, 153 Iowa 126, 133 NW 
326; Cuming County v. Bancroft 
Drain. Dist., 90 Nebr. 81, 132 NW 
9275) 

61. Sacramento County Reclama- 
tion Dist. No. 3 v. Goldman, 65 Cal. 
635, 4 P ‘676; Payne v. Ward, 28 Cal. 
A. 558, 153 P 462; Reclamation Dist. 
No. 70 v. Sherman, 11 Cal. A. 399, 105 
P 277; Hamilton County Fardal 
Drain. Dist. No. 72 v. Hamilton Coun- 
ty, 157 Iowa 590, 1388 NW 443, 444 
(holding that the Drainage Law § 12 
requires equality in assessments, and 
that lands receiving the most benefit 
shall bear the greater burden, but 
leaves the determination of what is 
an equitable apportionment of the 
costs, expenses, and damages to the 
commissioners, so that they may 
charge to certain lands a certain part 
of the costs of the improvement, in 
addition to a just proportion of the 
general costs); Freeman vy. Trimble, 
21 N. D. 1, 129 NW 83; State v. Fisk, 
15 IN. D2'219, 107 NW. 191. é 

62. Mayne v. Pottawattamie 
County, 178 Towa 788, 160 NW _ 345. 

63. Peo. v. McDougal, 205 Ill. 636, 
69 NE 95; Barnes v. Pikey, 269 Mo. 
398, 190 SW 883; Chatham Tp. v. 
Dover Tp., 8 Ont. L, 132, 3 OntWR 
882 (where no proceedings are taken 
to vary the assessment). 

64, Parke County Coal Co. v. 
Campbell, 140 Ind. 28, 39 NE 149, 558; 
Morrow v. Geeting, 15 Ind. A. 358, 41 
NE 848, 44 NE 59. ; 

65. North Richland Drain. Dist. 
v. Karr, 280 Ill. 567, 117 NE _ 770; 
Spring Creek Drain. Dist. v. Elgin, 
etc., R. Co., 249 Ill. 260, 94 NE 529; 
Vandalia Levee, ete, Dist. v. Van- 


Seer Re Cos. 240 wilt 4 93.7 NB) 

Contracts as to future or addi- 
tional assessments see infra § 267. 

66. McCleery Vv. Zintsmaster, 
(Ind.) 114 NE 625. 

67. Estoppel or waiver of objec- 
tions see infra § 248. 

68. U. S.—Chicago, ete., R. Co. v. 
Appanoose County, 170 Fed. 665 [aff 
se 291, 104 CCA 573, 31 LRANS 

Ark.—Jones v. Fletcher, 132 Ark. 
828, 200 SW 1034; Oliver v. Whit- 
taker, 122 Ark. 291, 294, 183 SW 201; 
Thibault v. McHaney, 119 Ark. 188, 
177 SW 877; Ritter v. Poinsett Coun- 
ty Drain. Dist. No. 1, 78 Ark. 580, 94 
SW 711; Cribbs v. Benedict, 64 Ark. 
555, 44 SW 707. 

Ill.—Peo. v. Schwartz, 284 Ill. 159, 
119 NE 900; Little Beaver Special 
Drain. Dist. v. Livingston, 270 Ill. 
582, 110 NE 806; Peo. v. Burt, 267 Ill. 
640, 108 NE 708; Peo. v. Whitesell, 
262 Ill. 387, 104 NE 688; Schuh v. 
Reed, 259 Ill. 138, 102 NE 210; Peo. 
v. Honeywell, 258 Ill. 319, 101 NE 
571; Cache River Drain. Dist. v. Chi- 
eago, ete., R. Coz-255 Ill. 398, 99 NE 
635; Peo. v. Brown, 253 Ill. 578, 97 
NE 1075; Peo. v. Welch, 252 Ill. 167, 
96 NE 991; Morgan Creek Drain. 
Dist. v. Hawley, 240 Ill. 123, 88 NH 
465; Winkelmann v. Moredock, etc., 
Drain, Dist., 170 Ill. 37, 48 NE 715; 
Briggs v. Union Drain. Dist. No. 1, 
140 Ill. 53, 29 NE 721; Hosmer v. 
Hunt Drain. Dist., 135 Ill. 51, 26 NE 
587; Illinois Cent. R. Co. v. East Lake 
Fork Special Drain, Dist., 129 Ill. 417, 
21 NE 925; Peo. v. Myers, 124 Ill. 95, 
16 NE 89; Lee v. Ruggles, 62 Ill. 
427. 

Ind.—Osborn v. Maxinkuckee Lake 
Ice Co., 154 Ind. 101, 56 NE 33; New 
Bel River Drain. Assoc. v. Durbin, 80 
Ind. 173. 

Iowa.—Thielen v. Wright County, 
179 Iowa 248, 160.NW 915; Chicago, 
ete., R. Co. v. Wright County Drain. 
Dist. No. 48, 175 Towa 417, 154 NW 
888; Harriman v. Franklin County, 
169 Iowa 324, 151 NW 468; In re C. G. 
Hayes Drain. Dist. No. 23, 146 Iowa 
280, 125 NW 225; In re Jenison, 145 
Towa 215, 123 NW 979; Farley Drain. 
Dist. No. 7 v. Hamilton County, 140 
Iowa 339, 118 NW 432; Sisson v. 
Buena Vista County, 128 Iowa 442, 
104 NW 454, 70 LRA 440 (express 
provision of statute). But see, Chi- 
cago, ete., R. Co. v. Wright County 
Drain. Dist. No. 43, 175 Iowa 417, 154 
NW 888 (where the court held that 
an assessment was not necessarily in- 
valid because it exceeded the benefits, 
although such fact might be consid- 
ered with other evidence in deter- 
mining whether the apportionment 


was inequitable); Herron v. Greene 
County, -Drain’ “Dist/INo, 160" “138 
NW 846; Kelley v. Greene County 
Drain. Dist. No. 60, 158 Iowa 735, 747, 
138 NW 841 [cit Cyc] (both cases 
holding that, even though assess- 
ments exceeding benefits might be 
authorized by the legislature, such 
was not its intention in enacting the 
drainage laws). 

Ky.—Williams v. Wedding, 165 Ky. 
361, 176 SW 1176; Duke v. O’Bryan, 
ey Ky. 710, 39 SW 444, 824, 19 KyL 

Nebr.—O’Brien v. Schneider, 88 
Nebr. 479, 129 NW 1002 [writ of er- 
ror dism 229 U. S. 629 mem, 33 SCt 
774 mem, 57 L. ed. 1358 mem]; Neal 
Sa re 72 Nebr. 105, 100 NW 

N. J.—Kean v. Driggs Drain. Co., 
4OUN. ta ee 89d Pati 4 6iNed. le 207 de 
In re Pequest River Great Meadows 
Drains Comrs:, 539 Ne 3, 433) "Late 
41 No JE. 175)>" Tide-Water’ Co. “v. 
Coster, 18 N. J. Eq. 518, 90 AmD 634. 
But see In re Pequest River Great 
Meadows Drain. Dist., 42 N. J. L. 553 
[aff 43 N. J. L. 456] (holding that un- 
der the act of March 8, 1871, the as- 
sessments for drainage are to be 
apportioned but not limited by actual 
benefits). : 

Okl.—Wilkins v. Hillman, 45 Okl. 
451, 465, 145 PRP 1111, LRAI915D 
249 [quot Cyc]. 

Wash.—State yv. Pacific County, 48 
Wash. 230, 93 P 326; State v. Henry, 
28 Wash. 38, 68 P 368. 

Wis.—Rattlesnake Drain. Dist. v. 
Koshkoning Mud Creek Drain. Dist., 
150 Wis. 223, 136 NW 681. 

[a] A benefit at least equal to the 
amount of the tax must accrue to the 
property owner tkefore he can be 
charged with a special assessment. 
Ward v. Babcock, 162 Wis. 5389, 156 


NW 1007. 
[b] The benefits to individual 
tracts is the question to be deter- 


mined, and evidence that a drainage 
district as a whole will be benefited 
as much as, or more than, the entire 
assessment is inadmissible. Little 
Beaver Special Drain. Dist. v. Liv- 
ingston, 270 Ill. 582, 110 NE 806 [quot 
Peo. v. Whitesell, 262 Ill. 387, 391, 104 
NE 688, where the court said that to 
hold that a court “must consider the 
benefits conferred upon other parts 
of the district by the improvement, 
and, taking the whole district and en- 
tire improvement, find whether the 
benefits equal the cost, would be to 
deprive the particular land owner of 
the protection against assessments 
exceeding benefits which the consti- 
tution gives him’’]. 

69. Peo. v. Myers, 124 Ill. 95, 16 


‘NE 89. 


732 {19 C.J.] 


to make such limitation can be deduced by a fair 
construction of the statutory language.7° 

[§ 233] c¢. Deduction of Damages. 71 Where 
the land drained has been damaged as well as bene- 
fited by the construction of the drain, the amount 
of such damage should be deducted from the amount 
of the assessment for the benefit received,’? but 
damages caused by failure to complete the drain as 
established are not a proper subject of set off or 
counterclaim in a suit to recover an assessment.’* 

[§ 234] 38. Assessment According to Value or 
Area. The doctrine that special‘ assessments can- 
not be made without regard to benefits, has been 
held not to preclude the legislature from authorizing 
the levy of a drainage assessment upon all the prop- 
erty of a drainage district at a uniform rate accord- 
ing to its assessed value,’* or a tax according to 
acreage,’> and in New Jersey a recognized exception 
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[$§ 232-236 


pating in the management of the enterprise. If such 
right be conferred, legislation authorizing assess- 
ments in proportion to the quantity of land, instead 
of according to benefits received, is valid.7® A con- 
dition in a petition for a drainage district limiting 
the amount of assessments for maintenance to a 
specified sum per acre may be waived." 

[§ 235] 4. Omission of Lands Subject to As- 
sessment. As a general rule the arbitrary or inten- 
tional omission to assess a portion of the lands sub- 
ject to assessment under the provision of the drain- 
age law renders the entire assessment made invalid.”* 
But an assessment is not void because some of the 
lands in a drainage district are found not to be 
benefited, and for that reason are omitted from 
the assessment,’® or because of the omission of land 
outside of the drainage district which cannot be 
assessed.®° 


to the rule rests upon ‘‘ 


‘of the improvement must have the 


70. Ritter v. Poinsett County 
Drain. Dist. No. 1, 78 Ark. 580, 94 SW 
Tide Cribbsi Ve Benedict, 64 Ark. 555, 
44 Sw 707; Williams v. Wedding, 165 
Tove, SO ly), L765 SW 1176s Duke ry: 
O’Bryan, 100 Ky. 710, 39 SW 444, 824, 
19 KyL 81; O’Brien v. Schneider, 88 
Nebr. 479, 129 NW 1002 [writ of error 
dism 229 U. S. 629 mem, 33 SCt 774 
mem, 57 L. ed. 1358 mem]; State v. 
Blake, 35 N. J. L. 208 [aff 36 N. J. L. 
442] (holding that a statute is not 
invalid, although it does not ex- 
pressly limit the assessment to the 
extent of the benefits, but authorizes 
the entire cost of the improvement to 
be levied upon lands benefited, in 
proportion to the benefits received, so 
that the landowner may possibly be 
burdened in excess of the actual 
benefits, Such a contingency, how- 
ever, not being contemplated by the 
law). But see Tide-water Co. v. 
Coster, 18 N. J. Eq. 518, 520, 90 AmD 
634 (where a statute creating a cor- 
poration to assist in draining the 
tidewater marshes and providing that 
the funds necessary to pay the con- 
tract price should be raised by as- 
sessing upon the “lands so reclaimed 
a just proportion of the contract 
price, and of the expenses of said 
commission,” was held unconstitu- 
tional because it did not restrict the 
assessments to the value of the bene- 


sa conferred upon the landown- 
ers). 
71. Deduction of benefits in de- 


termining damages sce supra § 198. 

oaelaakey ps HLS; a hOte. wa Eee CO. Ve 
Cluggish, 143 Ind. 347, 42 NE 743; 
State v. Redman, 270 Mo. 465, 194 
SW .260; In re. Swan, .35, Hun 
(N. Y.) 625. See Pawnee County 
Drain. Dist> v. ,.Chicago, -ete.,-. R.; Co., 
96 Nebr. 1, 146 NW 1055 (holding 
that, where a drainage district in es- 
tablishing a drainage system appro- 
priated drainage ditches constructed 
by a railroad company for the pro- 
tection of its right of way, the rail- 
road company was entitled to set off 
the cost of its ditches so appropriated 
against the special benefits which it 
derived from the district drainage, 
since it ought not to be assessed for 


benefits received from the work 
which it has itself done). 
[a] The cost of temporary 


changes in a railroad bridge to allow 
the construction of a ditch improve- 
ment may be deducted as damages 
from the assessment levied upon the 
railroad. Lake Erie, etc., R. Co. v. 
Cluggish, 143 Ind. 347, 41 NE 743. 
[b] A judgment assessing benefits 
should be suspended until the value 
of the land taken and damages to 
the remainder have been determined, 
and then if one exceeds the other, 
Judement should be rendered for the 


inveterate usage, 
the parties who are to be charged with the expense 


? 


whereby 


right of partici- | eral. 
difference. Little Tarkio Drain. 
Dist. No. 1 v. Richardson, 239 Mo. 


49, 1389 SW 576. 

73. Laverty v. State, 109 Ind. 217, 
9 NE 774; Indianapolis, ete., R. Co. v. 
State, 105 Ind. 37, 4 NE 316. 

74. Houck vy. Drain. Dist., 239 U.S. 
254, 36 SCt 58, 60 L. ed. 266; Los 
Angeles Flood Control Dist. v. Ham- 
ilton, (Cal.) 169 P 1028; Bernard v. 
Bayou Portage Drain. Dist., 130 La. 
637, 58 S 4938; Holt v. State, (Tex. 
Civ. A.) 176 SW 743; Wharton Coun- 
ty Drain. Dist. v. Higbee, (Tex. Civ. 
A.) 149 SW. 381 (tax distinguished 
from assessment). 

{a] In Kansas two methods are 
provided for making improvements 
under the Drainage Act, one by a spe- 
cial assessment upon the property 
benefited, and in proportion to the 
benefit, and the other by the levy 
of a general tax on taxable property 
of every kind in the district. Union 
Pac. R. Co. v. Leavenworth County, 
89 Kan. 72, 130 P 855. 

75. See cases infra this note. 

{a] In Louisiana (1) by Const. 
art 281, drainege districts were au- 
thorized to levy etther ad valorem 
or acreage taxes on all lands within 
the district. Bernard v. Bayou Port- 


age Drain: Dist., 130) Ta..637) 1534S 
493; St. Charles Municipal Drain. 
Distal. +Cousin, 2130) sa, M881 574 (Ss 
992; Bayou Terre-aux-Beeuf Drain. 


Dist... v; Baker, 123: Lav.35.48.S 654: 
(2) Where a tax’was levied and bonds 
issued and sold under a constitu- 
tional provision authorizing an acre- 
age tax on all lands within a drain- 
age district, before the passage of a 
statute providing for assessments of 
lands benefited, a person who subse- 
quently acquires land in the district 
cannot assert the invalidity of an 
acreage tax on the ground that his 
land is not benefited. Shaw vy. Bayou 
Terre-aux-Beeufs Drain. Dist., 138 La. 
Gai Ons 90, 

{b] In Missouri the legislature 
may fix the limits of special taxing 
districts and the amount of assess- 
ments, either at a level rate or ata 
rate ascertained to be the actual 
benefit; and could provide, as it has 
by Rev. St. (1909) § 5538, for a level 
rate of twenty-five cents an acre for 
preliminary expenses of drainage dis- 
tricts. Houck v. Little River Drain. 
Dist., 248 Mo. 378, 154 SW 739 [aff 


See S. 254, 36 SCt 58, 60 L. ed. 
266 
{e] In North Carolina, in the pas- 


sage of a general law, the legislature 
is not bound to provide that the right 
of taxation for benefits shall be upon 
each landowner within the locality 
according to the benefit that it may 
be estimated he will receive, and 
therefore a drainage law providing 


[§ 236] J. Assessment Rolls and Records *1— 
1. Form and Contents of Assessment—a. 
The assessment roll must be made in substan- 


In Gen- 


for such taxation according to the 
number of acres owned by each in- 
dividual benefited is valid. Brown v. 
Keener, 74 N.C. 714. 

76. Benjamin v. Bog, etc., Meadow 
Co., 68 N. J. Eq. 197, 52 A 215 (hold- 
ing that the New Jersey acts of 
April 1, 1875, and May 1, 1894, sup- 
plement to the act of 1811, are un- 
constitutional as directing that as- 
sessments be levied in proportion to 
the quantity of land, and not in pro- 
portion to the benefits received, 
where the parties to be charged are 
given no right to participate in the 
control of the undertaking). 

77. Gibbs v. Mattamuskeet Dist. 
Drain. Comrs., 175 N. C. 5, 94 SE 695 
(holding that signers of a petition 
creating a lake drainage district con- 
taining a condition limiting the 
amount of assessments waive such 
condition by acquiescence in a final 
report and decree omitting such re- 
strictions, and assenting to issuance 


of bonds, whose holders would be 
greatly prejudiced by such restric- 
tion). 

78. I11—Spring Creek Drain. Dist. 


v. Elgin, etc., R. Co., 249 Ill. 260, 94 
NE 529; Peo. v. Cole, 128 Ill. 158, 21 
ye 6; Gilkerson v. Scott, 76 Ill. 

Ind.—Nevins, etc., Drain. Co. v. Al- 
kire, 36 Ind. 18 89. 

N. D.—Freeman v. Trimble, 21 
N. D. 1, 129 NW 83. 

Wis.—Fraser vy. Mulany, 129 Wis. 
377, 109 NW 139. 

Ont.—In re Clark, 14 Ont. 598 [app 
dism 16 Ont. A. 72]. 

_79. Sacramento County Reclama- 
tion Dist. No. 3 v. Goldman, 65 Cal. 
635, 4 P 676; Payne v. Ward, 28 Cal. 
A. 558, 153 P 462; White v. Papillion 
Drain. Dist., 96 Nebr. 241, 147 NW 
218; O’Brien v. Schneider, 88 Nebr. 
353, 129 NW 1002 [writ of error dism 
229 U. S. 629 mem, 33 SCt 774 mem, 
57 L. ed. 1358 mem]. And see Beals 
v. James, 173 Mass, 591, 54 NE 245 
(holding that it is no objection to 
the validity of a betterment assess- 
ment on lands for the expense of im- 
proving a brook channel, which lands 
were all the lands occupying the low- 
est part of the watershed and all of 
those which abutted on the brook 
and from which the waters of the 
brook were diverted, that owners of 
higher lands from which’ surface 
water passed through the lands of 
others into the channel were not as- 
sessed). 

80. Freeman v. Trimble, 7A NaS ag BIS 
1, 129 NW 83. 

81. As prima facie evidence see 
infra § 2&6. 

Delinquent list see infra § 277. 

Record of proceedings to establish 
drains see supra § 121. 


es 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tial compliance with the statute.82 Where lands are 
annexed to a drainage district, the assessment roll 
should state the purpose for which the assessment 
is made, whether for the purpose of requiring the 
annexed lands to contribute their proportion of the 
cost of the original improvement, or for an addi- 
Immaterial or unau- 
thorized statements may be regarded as surplusage, 
and will not invalidate the assessment.** 

[§ 237] b. List of Lands Affected. Some stat- 
utes require that the appraisers should show in their 
schedule that they have included therein all lands 
the intrinsic or market value of which will in their 


tional assessment, or both.®? 


82. See statutory provisions; and 
Shabbona Spec. Drain. Dist. v. Corn- 
wall, 281 Ill, 551, 117 NE 990; Peo. 
v.-Welch, 252 I1l..167, 96 NE 991; 
Jordan Ditching, etc., Assoc. v. Wag- 
oner, 83 Ind. 50; State v. Wilson, 216 
Mo. 215, 115-SW 549; Cattell v. Put= 
man, 73 Oh. St. 147, 76 NE 390. 

[a] When assessment made.—An 
assessment for a county ditch is not 
made until it is ordered to be placed 
on the duplicate against the lots or 
lands or corporations or railroads as- 
sessed as provided by statute. Cat- 
tell v. Putman, 73 Oh. St: 147, 76 NE 


_ 390. 


{[b] Inspection of land.—It is not 
necessary to the validity of an as- 
sessment roll against lands annexed 
to a drainage district that the record 
affirmatively show that the commis- 
sioners went upon the land and ex- 
amined it for the purpose of the as- 
sessment. Inlet Swamp Drain. Dist. 
v. Gehant, 284 Ill. 180, 119 NE 970. 

[ec] Signature.—Under the Farm 
Drainage Act §§ 26, 62, where certifi- 
eates of levy were in form specified 
by § 62, the assessment was not void 
because the certificates were not 
signed in the corporate name of the 


commissioners, Shabbona Spec. 
Drain. Dist. v. Cornwall, 281 Ill. 
551, 117 NE 990. 

{d] Irregularities. — Under Rev. 
St. (1899) -§§ 9197, 9202, 9223 (St. 
Annot [1906] pp 4227, 4235, 4287) 


when a tax assessor makes out his 
books, jurisdiction attaches, and the 
rest of the proceedings are only di- 
rectory; and hence where valid as- 
sessments of drainage district taxes 
were entered on the tax books, the 
taxes were valid notwithstanding ir- 
regularities in the entry, extension, 
and certificate of the assessments 
upon the tax books and back tax 
books, and informality of the certifi- 
eate of authenticity of the county 
clerk attached thereto. State v. Wil- 
son, 216 Mo. 215, 115 SW 549. 

83. Kickapoo Drain. Dist. v. Hack- 
son, 255 Ill. 504, 99 NE 596. 

84. Rickert v. Moredock, etc., 
Drain. Dist. No. 1, (1ll.) 27 NE 86; 
Gauen v. Moredock, ete., Drain. Dist. 
No. 1, 131 Ill. 446, 23 NE 633. 

[a] For example.—Under an act 
empowering a jury impaneled under 
such act to assess benefits and dam- 
ages, where the jury reported that 
only a portion of a certain tract of 
land was benefited, it was held that 
such statement was outside the jury’s 
power, and would be treated as a 
mere nullity, and would not invali- 
date the assessment. Rickert v. 
Moredock, etc., Drain. Dist. No. 1, 
(ill.) 27 NE 86; Gauen v. Moredock, 
ete., Drainage Dist. No. 1, 131 I. 
446, 438 NE 633. Se 

85. See statutcry provisions; and 
Beck v. Tolen, 62 Ind. 469; Etchison 
Ditching Assoc. v. Jarrell, 33 Ind. 
131. 

[a] Where the schedule merely 
included certain lands which it was 
alleged would be benefited, without 
showing that they were all the lands 
that would be benefited, and without 
showing whether any lands would be 
injured or not, it was held that such 
appraisement was invalid. Bannister 
y. Grassy Fork Ditching Assoc., 52 


‘ 
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[§ 238] ¢. 


[§ 239] 


Ind. 178. 

[b] Where no lands are injured 
by the construction of a drain, the 
appraisers may so declare in their 
return, and, if in such case the sched- 
ule returned contained all the lands 
benefited, it will be sufficient. Pigeon 
Creek Draining Assoc. v. Lagrange, 
41 Ind. 272. 

86. Morgan Creek Drain, Dist. v. 
Hawley, 240 Ill. 123, 88 NE 465. 

87. In petition for drain or drain- 
age district see supra § 56. 

88. Cal.—Sacramento County Re- 
clamation Dist. v. Diepenbrock, 168 
Cal. 577, 143 P 763; Lower Kings 
River Reclamation Dist. No. 531 v. 
McCullah, 124 Cal. 175, 56 P 887. 

Ill.— Peo. v. Rickert, 159 Ill. 496, 
42 NE 884. 

Ind.—Wabash R. Co. v. Jackson, 
176 Ind. 487, 95 NE 311, 96 NE 466; 
Williams v. Dexter, 175 Ind. 659, 95 
NE 113 (holding that as defective 
descriptions of lands against which 
assessments for drains have been 
made may be corrected and the as- 
sessments enforced, other landown- 
ers cannot claim that because of such 
defective descriptions the establish- 
ment of the drain is illegal, in that it 
will place too great a burden upon 
them); Drake v. Schoenstedt, 149 
Ind. 90, 48 NE 629 (holding that it 
was proper, when only two acres of 
a forty acre tract were benefited by 
a drain, to assess such benefit against 
and describe the whole tract); Sam- 
ple v. Carroll, 132 Ind. 496, 32 NE 
220; Luzadder v. State, 131 Ind. 598, 
31 NE 453; Zigler v. Menges, 121 
Ind. 99, 22 NE 782, 16 AmSR 357; 
Ross v. State, 119 Ind. 90, 21 NE 345; 
Frazer v. State, 106 Ind. 471, 7 NE 
203; Boatman v. Macy, 82 Ind. 490; 
Jordan Ditching, ete., Assoc. v. Wag- 
oner, 33 Ind. 50; Eel River Draining 


Assoc. v. Topp, 16 Ind. 242 (holding, 


that the description in an assess- 
ment for benefit to land by drainage 
should be as certain as is necessary 
in a mortgage, or notice of a me- 
ehanie’s lien); Smith v. State, 8 Ind. 
A, 661, 36 NE 298. 
Iowa.—In re Lightner, 145 Iowa 
95, 123 NW 749; Chicago, etc., R. Co. 
v. County, 144 Iowa 171, 122 NW 820. 
Mich.—Atwell v. Zeluff, 26 Mich. 


118. . 
.—McKie v. Brown, 199 N. Y. 


N. Y 
71, 92 NE 131 (description by map). 
N 


. C.—Dover Lumber Co. v. Mose- 
ley Creek Drain. Dist., 173 N. C. 117, 
91 SE 714, 845. 

Ont.—Re Jenkins, 25 Ont. 399; 
ahs Low Tp. Corp. v. Sidney, 1 Ont. 
249. 

[a] A description which can be 
made certain is sufficient. Wabash 
R. Co. v. Jackson, 176 Ind. 487, 95 
NE 311, 96 NE! 466; Williams v. Dex- 
tervil7o: And. 659, 95. NB), 1133. Chi- 
cago, ete., R. Co. v. Monona County, 
144 Iowa 121, 122 NW 820. 

{b] Description by legal subdi- 
visions.—(1) Under a statute requir- 
ing assessment lists to contain a 


description by legal subdivisions, 
swamp land surveys, or natural 
boundaries, it has been held that a 


description naming the adjoining pro- 
prietors on the respective boundaries 
is insufficient. Swamp-Land Reclam- 
ation Dist. No. 407 v. Wilcox, 75 Cal. 
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judgment be liable to be affected by the proposed 
drain;®° and where a drainage district has a per- 
petual easement in a part of an owner’s land, the 
assessment roll should show that such part was not 
assessed for benefits.’° 

Description of Lands.’7 
ment roll or schedule must describe the land bene- 
fited with such reasonable certainty as will identify 
it and make the record of it notice to all affected 
thereby; and such a description is sufficient.*§ 

d. Names of Landowners.*® 
of the owner of the land assessed is usually required 
to be stated, if known,°° and if unknown that fact 


The assess- 


The name 


443° 17 Py2Al pate 2 Cale Unrep. Cas: 
794, 14 P 843]. (2) Under this stat- 
ute it has been held that the land 
need not be described in the smallest 
legal subdivisions. Lower Kings 
River Reclamation Dist. No. 531 w 
McCullah, 124 Cal. 175, 56 P 887. 

[c] A description by well under- 
stood abbreviations is not bad for un- 
certainty. Lower Kings River Re- 
clamation Dist. No. 531 v. Phillips, 
108 Cal. 306, 39 P 630, 41 P 335 (hold- 
ing that the fact that in the descrip- 
tion the abbreviations used are not 
those ordinarily used will not vitiate 
the description, if they are uniformly 
used in the same manner in the list, 
and must have been understood by 
all taxpayers who examined them): 
Frazer v: State, 106 Ind. 471, 7 NE 
203; Etchison Ditching Assoc. v. Jar- 
rell, 33 Ind. 131 (holding that an as- 
sessment which described the land 
assessed as “S 1% S. E. Sec, 27 T. 27, 
R. 6, E., 20 acres,’ was a sufficien:, 
description upon which to base a 
judgment for the amount of the as- 
sessment); Jordan Ditching, etec., As- 
soc. v. Wagoner, 33 Ind. 50 (holding 
that a description of land by abbre- 
viation and figures as follows: ‘Mat- 
thias Wagoner S. E. 4% of N. W. 4% 
Seer ils eo 2s oN ee ete 
was sufficient); In re Lightner, 145 
Iowa 95, 123 NW 749 (holding that 
a special assessment roil which de- 
scribes forty acre tracts as “N. E. qr. 
13-85-31,” etc., sufficiently describes 
the property). 

{d] Incomplete schedule. — Al- 
though the ‘description of a tract of 
land in the appraisers’ schedule was 
incomplete, yet where it clearly re- 
ferred to the description of such tract 
in the petition for the establishment 
of the drain, which was complete, 
the assessment would not thereby be 


ae ORIG Ate: Bate v. Sheets, 50 Ind. 
oad. 
Le] Misdescription.—(1) A cleri- 


cal error in description does not viti- 
ate the assessment if the identity of 
the land can be ascertained from the 
description. Lower Kings River Re- 
clamation Dist. v. McCullah, 124 Cal. 
175, 56 P 8&7. (2) An erroneous de- 
seription will not defeat the lien 
against the iand. Klinger v. Lemler, 
135 Ind. 77, 34 NE 698; Baker v. Clem, 
102 Ind. 109, 26 NH 215. 

89. In petition for drain or drain- 
age district. see supra § 58. 

90. Lower Kings River Reclama- 
tion Dist. No. 531 v. McCullah, 124 
Cal. 175, 56 P 887; Weinreich vy. Hens- 
ley, 121 Cal. 647, 54 P 254; Birds 
Drain. Dist. VeCairo ete: -Ri,Go. cow 
Tll. 57, 100 NE 141; Kepler v. Wright, 
136 Ind. 77, 35 NE 1017 (holding that 
the statute did not require the names 
to be stated with absolute accuracy); 
Mekie ¢v.).Browny, 199) N.¥s Tis 92 
NE 131 [aff 130 App. Div. 905, 115 
NYS 1130]. 

[a] Assessment in name of lessee. 
—A drainage district assessment 
against a railway right of way is not 
defeated because it was made by the 
commissioners in the name of a les- 
see, where the lessor appeared on re- 
view of the commissioners’ report 
and contested the assessment upon 
the merits, which was finally made, 
not only in the name of the lessor, . 


734 [190.5] 


should be stated,®+ 
[§ 240] e. 


the assessment.®? 


[§ 241] f. Recital of Benefits. 
sessment roll contains the amount of the charge as- 
sessed against each tract, it is not necessary for 
the assessment report to recite that the assess- 
ments were made proportionate to the resulting 
Under a statute requiring damages and 
benefits against each tract to be assessed separately 
it has been held that the amount of each need not 
be entered in the roll, but that it is only necessary 
that the balance of one over the other be carried 
forward to a column prepared for that purpose.** 
- [§ 242] g. Amendment or Correction.’® 


benefits.?* 


as owner of the fee, but also against 


the lessee. Birds Drain. Dist. v. 
Gairo, -ete., eR, Co, 8257) Tle 757, 100 
NE 141. 

{b] An assessment in the name of 


the “estate” of a deceased landown- 
er, without any qualifying or ex- 
planatory description, is void. Mc- 
Kie v. Brown, 199 N. Y. 71, 92 NE 
131 [aff 130 App. Div. 905, 115 NYS 
1130]. But see Seybold v. Rehwald, 
(Ind.) 95 NE 235 (holding that an 
assessment of lands of a person al- 
leged in a verified petition to be the 
owner, but standing in the name of a 
decedent, made in the name of de- 
cedent, is good as against the owner). 

[ce] Mistake.—A provision in the 
code that any mistake in the name 
of the owner or supposed owner of 
real property shall render the assess- 
ment invalid has no application to an 
assessment made by a reclamation 
district. Weinreich v. Hensley, 121 
Cal 647, 54 P 254. 

Weinreich v. Hensley, 121 Cal. 
54 P 254. 

92. Cal.—Lower Kings River Re- 
clamation Dist. No. 531 v. McCullah, 
124 Cal. 175, 56 P 887. 

Jll.—Inlet Swamp Drain. Dist. v. 
Gehant, 284 Ill. 180, 119 NE 907. 

Ind.—Etchison Ditching Assoc. v. 
Hillis, 40 Ind. 408. 

Nebr.—White v. Papillion Drain. 
Dist., 96‘Nebr. 241, 147 NW 218. 

N. D.—Hackney v. Elliott, 23 N. D. 
373, 137 NW 433. 

{a] Sufficiency of showing.—(1) 
The amount of the assessment is not 
“clearly set forth in the appraisers’ 
schedule” when it appears upon the 
face of such schedule that four tracts 
of land have been twice assessed, be- 
ing assessed to different persons and 
at different sums. Etchison Ditch- 
ing Assoc. v. Hillis, 40 Ind. 408. (2) 
Such double assessments cannot be 
yegarded as an “informality, irregu- 
larity, or omission,”’ Etchison Ditch- 
ing Assoc. v. Hillis, 40 Ind. 408. (3) 
That a commissioner’s roll for the 
assessment of benefits against lands 
annexed to a drainage district con- 
tains the several amounts of the as- 
sessment in figures, but without the 
dollar mark, dces not invalidate the 
roll, where the aggregate amount of 
the assessment is shown in dollars 


and cents. Inlet Swamp Drain. Dist. 
v. Gehant, 284 Ill. 180, 119 NE 970. 
93. Swamp Land Reclamation 


Dist. No. 407 v. Wilcox, 75 Cal. 443, 
ee 241 att 2° Cal., Unrep, Cas? "194, 
14 P 843] (for in the absence of 
evidence to the contrary this will be 
presumed). 

94. Fountain Head Drain. Dist. 
Comrs: v. Wright, 228 DL, 208,582. 
NE 849; Lovell v. Sny Island Drain. 
Dist., 159 Ill. 188, 42 NE 600; Huston 
v. Clark, 112 Ill. 344 (all holding 
that where the column in an assess- 
ment roll for “damages” contains no 
entry of damages it will be pre- 
sumed that the column headed “bene- 
fits’ shows only benefits in excess of 
damages). 


Amount Assessed. The amount as- 
sessed against each separate tract should appear in 


-344; 


.tion of the land 


“record 
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[§§ 939-244 


assessment roll may be corrected by the assessing 


Where the as- 
ment.®? 


[§ 244] 
ments °—1, 


The 


95. Amendment or change 
classification see supra § 231 note 57 
fda], Eg). 

96. Sacramento County Reclama- 
tion Dist. No. 673 v. Diepenbrock, 168 
Cal. 577, 143 P 763; McCaleb v. Coon 
Run Drain, ete., Dist., 190 Ill. 549, 
60 NE 898; Huston v. Clark, 112 Ill. 
Williams v. Dexter, 175 Ind. 
659, 95 NE 113. 

[a] Defective description of lands 
against which assessments have been 
made may be corrected. Williams v. 
Dexter, 175 Ind. 659, 95 NE 113; Bate 
v. Sheets, 50 Ind. 329. 

{b] Time of amendment.—(1) Un- 
der Pol. Code § 3460, commissioners 
may amend the lists of the charges 
assessed for a drainage district, after 
the list has been returned by the 
treasurer to the trustees of the dis- 
trict. Sacramento County Reclama- 
tion Dist. No. 673 vy. Diepenbrock, 168 
Cal. 577, 143 P 7638. (2) Such correc- 
tion may be made pending an action 
to foreclose the lien of the assess- 
ment without defeating the right of 
action. Sacramento County Reclama- 
tion Dist. No. 673 v. Diepenbrock, su- 
pra. (3) The amendment of the as- 
sessment roll by the foreman of the 
jury after the jury has separated; 
correcting an obvious clerical error, 
will not invalidate the assessment. 
Huston v. Clark, 112 Ill. 344. (4) In 
a proceeding to recover the amount 
of an assessment against lands for 
the construction of a ditch, the ap- 
praisers, having in their hands the 
petition and the proceedings there- 
under of the board of commissioners, 
may, by reference thereto, complete 
their otherwise incomplete descrip- 
in their schedule. 
Bate v. Sheets, 50 Ind. 329. 

97. Ager v. State, 162 Ind. 538, 70 
NE 808; Martin v. State, 132 Ind. 600, 
31 NE 453; Luzadder v. State, 131 
Ind. 598, 31 NE 453. 

98. Record of proceedings to es- 
tablish drains see supra § 121. 

£9. Shabbona Spec. Drain. Dist. 
v. Cornwall, 281 Ill. 551, 117 NE 
990; Peo. v. Chicago, etc., Tract Co., 
267 Ill. 510, 108 NE 687 (action by 
commissioners not presumed where 
is «silent);*“Peo. *y.,-Carry 265 
Ill. 220, 106 NE 801 (record held in- 
sufficient to sustain assessment); 
Peo. v. Welch, 252 Il) 167, 96 -NE 
991. Peony. Warren, 231 le 518) 633 
NE 271; Baker v. Morrill Drain. Dist., 
98 Nebr. 791, 154 NW 533; White v. 
Papillion Drain. Dist., 96 Nebr. 241, 
147 NW 218. 

{a] Place of extending and au- 
thenticating record.—The apportion- 
ment of drainage district benefits is 
not rendered invalid because the rec- 
ord of the proceedings is compiled, 
extended, and authenticated in an- 
other county. White v. Papillion 
Drain. Dist., 96 Nebr. 24, 147 NW 218. 

1. Birds Drain. Dist. v. Cairo, etce., 
R. Co., 257 Ill. 57, 100 NE 141; Jones 
v. Gable, 150 Mich. 30, 113 NW 577; 
State v. Johnson, 111 Minn. 10, 126 
NW 479; Meeker County v. Schultz, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§ 243] 2. Record of Proceedings.** 
of proceedings to levy assessments for drains must 
be made ®® and filed! in accordance with the re- 
quirements of the statute.’ 

K. Grounds of Objection to Assess- 

In General. 
substantial compliance with the law, a drainage as- 
sessment will not be set aside or its enforcement re- 
fused for slight errors or mere irregularities in the 
proceedings on which the assessment is based,* and 


of | 110 Minn. 405, 125 NW 901; Clapp v. 


officers or tribunal,®® and where a radical defect in 
the description of the land was caused by mistake of 
the commissioners, the description may be reformed 
by the court in a proceeding to enforce the assess- 


A record 


Where there has been a 


Minnesota Grass Twine Co., 81 Minn. 
511, 84 NW 344; Fraser y. Mulany, 
129 Wis. 377, 100 NW 139. 

[a] The recording of the assess- 
ment list and statement in the office 
of the register of deeds is essential 
to the creaticn of a valid ditch as- 
sessment. State v. Johnson, 111 
Minn. 10, 126 NW 479; Meeker Coun- 
Aa Schultz, 110 Minn. 405, 125 NW 

01. 

373, 1387 NW 433 (holding that, where 
a county drainage board made re- 
turn to the county auditor as re- 
quired by Rev. Codes [1905] § 1827, 
the failure of the auditor to record 
the return does not affect the va- 
lidity of the drainage assessment). 

{b] Filing final certificate.—Fail- 
ure of the supervisors to file in the 
county clerk’s office a final certificate 
showing the total cost of construc- 
tion, a separate description of each 
piece or parcel of land benefited, and 
the amount assessed to each piece or 
parcel, and the omission to record the 
order awarding damages to the own- 
ers of lands, constitutes a fatal de- 
fect in the proceedings. Fraser v. 
Mulany, 129 Wis. 377, 109 NW 139. 

[ec] Time of filing —Under Pub. 
Acts (1899) p 464 No. 272, the rec- 
ord is not required to be filed before 
the assessment is made by the com- 
missioner. Jones v, Gable, 150 Mich. 
30, 113 NW 577. 

[d] Extension of time.—The time 
for filing the report of the assess- 
ments may be extended by the county 
court. Birds Drain. Dist. v. Cairo, 
ete), Rio Col, 257 Illy 67,9100 NE 141. 

2. See statutory provisions. 

3. Collateral attack: 

On assessment see infra § 261. 
On organization of drainage district 

see supra § 45. 

On proceedings generally see supra 

§§ 151, 152. 

Defenses in actions for collection 
rf ed ler ge generally see infra § 

78. 

4. Cal.— Meyer v. Reclamation 
Dist. No. 17, 172 Cal. 104, 155 P 685 
(defective descriptions in report); 
Reclamation Dist. No, 730 v. Hershey, 
169 Cal. 7935, 799, 148 P 185; Lower 
Kings River Reclamation Dist. No. 
531 v. McCullah, 124 Cal. 175, 56 P 
887; Reclamation Dist. No. 70 v. Sher- 
man, 11 Cal. A. 399, 105 P 277. 

Ill.— Kickapoo Drain. Dist. v. Jack- 
son, 255 Ill. 504, 99 NE 596 (failure 
to itemize estimate of cost); Peo. v. 
Welch, 252 Ill. 167, 96 NE 991; Peo. 
v. Hulin, 237 Tl. 122,086) NE 666. 
Frank v. Rogers, 220 Ill. 206, 77 NE 
221; Tucker v. Peo., 156 Til. 108,40 
NE 451; Reynolds v. Milk Grove 
ere Drain. Dist., 134 Ill. 268, 25 NE 
516. 

Ind.—Hackett v. State, 113 Ind. 532, 
15 NE 799; Liberty Tp. Drain. Assoc. 
v. Brumback, 68 Ind. 93; Smith v. 
ahs Pond Ditching Assoc., 54 Ind. 
235. 

Iowa.—Butts v. Monona County, 
100 Iowa 74, 69 NW 284. 


———. 


See Hackney v. Elliott, 23 N. D., 


q 


244-245] 


some statutes so provide in express terms,® or pre- 
seribe and limit the defenses which may be raised 
in proceedings to enforce the assessment. But sub- 
stantial defects affecting the jurisdiction of the pro- 
ceedings will invalidate the assessment,’ notwith- 
standing a statute requiring mere errors and irregu- 
The loss of the petition 
on which the action of the court in ordering the 
improvement was based does not invalidate an as- 
An action to collect assessments cannot 
be defeated by showing an agreement between cer- 
tain of the property owners to which the district 
was not a party, whereby some of them were to con- 
struct levees and have their lands set off as an in- 
dependent district,’° or by the showing of an owner 
assessed that he had constructed a levee which was 
used by the district, for which he had not received 
Where a drainage association seeks to 
recover an assessment from a person not a member 
of the association and who has not contracted with 
it as a corporation, defendant may plead nul tiel 


larities ‘to be disregarded.§ 


sessment. 


payment. 


Mass.—Leominster v. Conant, 139 
Mass, 384, 2 NE 690 (delayed adop- 
tion of system of sewerage). 

Mich.—F lynn: Tp. v. Woolman, 133 
Mich. 508, 95 NW 567 (failure of rec- 
ord to show when minutes of survey 
were delivered); Scholtz v. Smith, 
119 Mich. 634, 78 NW 668. 

Mo.—State v. Wilson, 216 Mo. 215, 
115 SW 549. 

N. Y¥.—IJIn re Tuthill, 50 NYS 410 
{rev on other grounds 36 App. Liv. 
492, 55 NYS 657 (aff 163 N. Y. 133; 
eee 303, 79 AmSR 574, 49 LRA 
_ N. D.—Erickson v. Cass: County, 
11 N. D. 494, 92 NW 841 (defective 

' deeds to right of way). 

Pa.—Farrell v. Kingsessing, etc., 
Meadow Co., 2 Walk. 502 (negligent 
or improper manner of maintaining 
sluices); Kingsessing, ete., Meadow 
Co. v. Shields, 14 Pa. Co. 647. 

[a] Failure to provide adequate 

‘ outlets for the waters of a drain- 
age district is not a ground of objec- 
tion to an assessment, where the 
landowners have a remedy by manda- 
mus to compel the commissioners to 
perform their duty. Peo. v. Welch, 
252 Tll. 167, 96 NE 991. 

{b] Unnecessary expenditures.— 
Unless there is some fraudulent pur- 
pose in the assessment, or unless the 
purpose is clearly ultra vires, a land- 
owner cannot prevent its collection, 
merely because some portion of the 
expenditure in the construction of 
the drain was useless or unnecessary. 
Kingsessing, ete., Meadow Co. v. 
Shields, 14 Pa. 647. 

{c] Premature commencement of 
-work.—The fact that a drain was im- 
properly commenced before an esti- 
mate of the cost of construction and 
an assessment of benefits had been 
made is no defense to an action for 
the collection of a drain assessment. 
Liberty Tp. Drain. Assoc. v. Brum- 
back, 68 Ind. 93; Smith v. Duck Pond 
Ditching Assoc., 54 Ind. 235. 

{d] Diversion of funds.—Where 
the statute provides a remedy for 
diversion of drainage assessments, a 
landowner cannot set up such diver- 
sion in defense of an application for 
judgment for a delinquent assess- 
ment. Peo. v. Boyd, 256 Ill. 9, 99 NE 


863. 

{e] Slight changes in construction 
from the original plan of a drainage 
improvement, the additional expense 
being paid by thcse for whose benefit 
they were made, give another owner 
no ground for complaint. Hamilton 
County Fardal Drain. Dist. No. 72 v. 
Hamilton County, 157 Iowa 590, 138 
NW. 443. 

{f] Change in location—A tax 
levied to cover the expenses of build- 
ing a drainage ditch (Acts 20th Gen. 
Assembly ec 186), is not invalid be- 
cause a change was made in the sur- 

[19 C. J.—47] 
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to perform.?§ 


vey as originally fixed upon by the 
supervisors, and the survey as ac- 
cepted did not occupy the line of the 
original survey, if it appears that the 
two surveys corresponded in length, 
and were on substantially the same 
line. Butts v. Monona County, 100 
Iowa 74, 69 NW 284. 

[g] That the county clerk was 
not present when an action was taken 
by the commissioners of a drainage 
district, but copied documents into 
the record, did not affect the valid- 
ity of an assessment. Shabbona 
Spec. Drain. Dist. v. Cornwall, 281 Ill. 
551, 117 NE 990. 

{h] Curing defects.—In an action 
by a drainage association to enforce 
the collection of an assessment, if it 
is a valid objection that a bond has 
not been filed with the clerk of the 
circuit court by the association, it 
may be remedied by filing one on the 
trial. Dobson v. Duck Pond Ditching 
Assoe., 42 Ind. 312. 

5. See statutory provisions; and 
Carr v. Peo., 224 Ill. 160, 79 NE 648; 
Frank vy. Rogers, 220 Ill. 206, 77 NE 
221% Peotev, oerust,, 219) Tl 116, 76 
NE €£; Peo. v. Glenn, 207 Ill. 50, 69 
NE 568; Riebling v. Peo., 145 Ill. 
120, 33 NE 10907 In re Lightner, 145 
Iowa 95, 123. NW -749; Flynn Tp..v. 
Wollman, 133 Mich. 508, 95 NW 567; 
State v. Wilson, 216 Mo. 215, 115 SW 
549, 

Jurisdictional 
notes.7%;, 8.) « 

6. See infra § 278. 

7. Frank v. Rogers, 220 Ill. 206, 
IT NE) 222° Hunt vi State, 26 Ind. 
A. 518, 58 NE 557; Hubbell v. Robert- 
son, 65 Mich. 538, 32 NW 811; Alger 
v. Slaght, 64 Mich. 589, 31 NW 531; 
Olmsted v. Dennis, 77 N. Y. 378; Peo. 


defects see infra 


v. Haines, 49-N. Y. 587; Dewey v. 
Niagara, County, _2 Hun 392, 4 
Thomps, “& 2G. 606 [rev on” other 


grounds 62 N. Y. 294] 

[a] riruaentione C1) In the ab- 
sence of a statute authorizing joint 
action by the drain commissioners of 
two townships in the construction of 
a drain in such townships, an assess- 
ment for such purpose is _ illegal. 
Hubbell v. Robertson, 65 Mich. 538, 
32 NW 811; Alger v. Slaght, 64 Mich. 
OL Eile Gey Behl: Ne Mian ah Meek 
against highway commissioners to 
recover assessments for benefits to 
an alleged highway, defendants may 
show that no such highway exists. 
Big Lake Spec. Drain. Dist. Comrs. 
v. Sand Ridge Highway Comrs., 199 
Til. 132, 64 NE 1094. (3) Where 
permanent drains, blind or otherwise, 
are constructed upon the lands of one 
person for the benefit of other lands, 
without the consent of the owner and 
without compensation for the lands 
taken, an assessment to pay the costs 
of the drain so constructed cannot 
legally be laid upon the lands of such 


[19 C.J.] 735 


corporation at the date of the assessment.’? 

[§ 245] 2. Defects Relating to Contracts for 
Construction or Repairs. 
notice and public letting of a contract for repairs, 
the cleaning out of a drain by day labor, instead of 
by advertising for bids, will invalidate an assess- 
ment against a person who had no notice that the 
work was being done in such manner,'® but it is 
otherwise where the statute does not require a pub- 
lic letting of the contract."4 
constructing a drain was not completed by the con- 
tractor in accordance with the plans and specifica- 
tions and the order of court is no defense to an 
action to recover assessments ?° nor ground for re- 
straining collection thereof.*® 
delay in performance.** 
supervisors to spread an assessment for repairs is 
not justified by the omission of the drain commis- 
sioner to declare a contract for the work void and 
relet the work, because of failure of the contractor 
Nor can landowners defeat a tax for 


Where a statute requires 


That the work of 


The same is true of 
A refusal by the board of 


owner. In re Cheesebrough, 78 N. Y. 
232 [Laff 17 Hun 561]; Matter of Holy 
Sepulchre Church, 61 HowPr (N. Y.) 

{[b] That the surveyor exceeded 
his jurisdiction in that he widened 
the bottom of the drain beyond the 
original specifications does not relieve 
the landowner from paying an assess- 
ment for so much of the work as was 
within the surveyor’s jurisdiction. 
Seott v. Stringley, 132 Ind. 378, 31 
NE 958. 

[ec] Amount of benefit.—Although 
where the classification of lands un- 
der the Farm Drainage Act is at a 
figure above zero they must be re- 
garded as benefited, the amount of 
benefits is open to inquiry upon the 
collector’s application for judgment 
and order of sale. Peo. v. Garner, 
275 Ill. 228, 114 NE 27. 

8. Frank v. Rogers, 220 Ill. 206, 

certificate of 


47 NE, 221. 
fa] Failure of the 

levy to conform to the statute was 
not rendered immaterial by the Rev- 
enue Law (Hurd Rev. St. [1901] ¢ 
120) § 191, providing that no assess- 
ment shall be considered illegal for 
any irregularity, or for any error or 
informality not affecting the substan- 
tial justice of the tax. Peo. v. Glenn, 
207 Ill. 50,°69 NE 568. é 


9. Driver v. Moore, 81 Ark. 80, 98 
Sw 734. 

10. Reclamation Dist. No. 730 v. 
Sup pall 160) Caly 695; 417) P90 5 ins) 

11. Reclamation Dist. No. 730 v. 


Siemee 160 Cal. 695, 117 P 905, 118 
14. 

12. New Eel River Draining Assoc. 
v. Durbin, 30 Ind. 173 


18. Brett v. Pretorious, 48 Ind. A. 
527, 96 NE 211. 
14. Scott v. Stringley, 132 Ind. 


378, 31 NE 953. 

15. Shrack v. Covault, 144 Ind. 260, 
43 NE 229; Racer v. Wingate, 138 
Ind. 114, 36 NE 538; Buckles v. State, 
131 Ind. 600, 31 NE 86; Racer v. State, 
131 Ind. 393, 31 NE 81; Montgomery 
v. Wasem, 116 Ind. 348, 15 NE 795, 19 
NE 184; Hackett v. State, 113 Ind. 
532, 15 NE 799; Indianapolis, etc., 
Gravel Road Co. v. State, 105 Ind. 37, 
4 NE 316; Muncey v. Joest, 74 Ind. 
409; Stafford v. State, 12 Ind. A. 540, 
40 NE 701; Vance v. State, 9 Ind. A. 
698, 36 NE 547; Wilson v. State, 9 
Ind. A. 696, 36 NE 546. 

16. Sarber v. Rankin, 154 Ind. 236, 
56 NE 225; Studabaker v. Studabaker, 
152 Ind. 89, 51 NE 938; Cauldwell v. 


Curry; > 93) Ind. 4.43633" Simonton, vi 
Hays, 88 Ind. 70; Putnam County 
be Seg 53 Oh, St. 628, 42 NE 
831. 
F 17. Cauldwell v. Curry, 93 Ind. 
63. 

18. Nash v. Kenyon, 151 Mich. 


152, 115 NW 45. 
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cleaning out a drain on the ground that the con- 
tractors increased its width, where the contract was 


merely for the cleaning.1® 


[§ 246] 3. Persons Entitled to Object. . The 
validity of drainage assessments can be questioned 
only by those landowners who are prejudiced by 


the defects complained of.?° 
[§ 247] 4. Curative Statutes. 


"19, Angell v. Cortright, 111 Mich. 
223, 69 NW 486. 

20. Cal.—Spurrier v. Reclamation 
Dist, No: wi 2 Cale loti b6 P 8405 
pero ViavWard, 26 Cal, A. bbs, Lbs. 2 
46 


Ill.—Freesen v. Scott County Drain. 
ete., Dist., 283 Ill. 536, 119 NE 625; 


Shabbona Special Drain. Dist. v. 
Cornwall, 281 Til. 551, 117 NE 990; 
Sny Island Levee Drain. Dist. v. 


Shaw, 252 Ill. 142, 96 NE 984; Spring 
Creek Drain. Dist. v. Elgin, etc., R. 
~Go,, 249) Tht, 260, 94 NE, 529. 

Ind.—Seybold v. Rehwald, 177 Ind. 
301, 95 NE 235; Banmister v. Grassy 
Fork Ditching Assoc., 52 Ind. 178; 
Bate v. Sheets, 50 Ind. 329. 

Iowa,—Christenson v. Hamilton 
County, 168 NW 114; Chicago, etc., R. 
Co. v. Hamilton County, 162 NW &76; 
Chicago Great Western R. Co. vy, Du- 
praie County, 176 Iowa 690, 158 NW 

9 

Oe 

La.—-Esteves v. Bayou Terre-aux- 
Boeufs Drain. Dist., 121 La. 991, 46 
S 992. 

Mich.—Clinton Tp. v. Teachout, 150 
Mich. 124, 111 NW 1052; Jones v. 
Gable, 150 Mich, 30, 113 NW 577. 

Minn.—State v. Nelson, 136 Minn. 
272, 159 NW 758, 161 NW 576. 

N. J.—Zeliff v. Bog, ete., Meadow 
(Slo, CL DN A Payoh eee 

[a] Thus (1) an objection that 
part of the district assessed is not 
susceptible of drainage cannot be 
raised by a person who has no pe- 
cuniary interest in the property so 
assessed. Esteves v. Bayou Terre-aux- 
Boeufs Drain, Dist., 121 La. 991, 46 
S 992. (2) It is no defense to an as- 
sessment that more land of other 
persons was assessed than was men- 
tioned in the petition for the drain. 
Bate v. Sheets, 50 Ind. 329. 

21. Ark.—Davies v. Chicot County 
Drain, Dist, 112 Ark. 357; 166 SW 
170; Sudberry v. Graves, 83 Ark. 344, 
103 SW 728. 

Cal.—Finnan v. Reclamation Dist. 
No. 273, 26 Cal. A. 714, 148 P 227, 152 
lee ee 

Iowa.—Thompson v. Mitchell, 133 
Towa 527, 110 NW 901. 

Mich.—Peo. v. Saginaw County, 26 
Mich. 22. 

Wash.—State v. Pacific County, 48 
Wash. 230, 93 P 326 (curative statute 
construed). 

See also supra § 11. 

[a] A statute validating assess- 
ments is conclusive, in the absence 
of a showing that they were improp- 
erly made or that.no benefit could 
possibly accrue to the property to be 
taxed. Thibault v. McHaney, 127 
Ark. 1, 192 SW 183; Fellows v. Mc- 
Haney, 113 Ark. 363, 168 SW 1099. 

22. Finnan v. Reclamation Dist. 
NOL ate, 26) Cal. A114, 14894227, 
152 P 1197; Peo. v. Saginaw County, 
26 Mich. 22. 

23. Sudberry v. Graves, 83 Ark. 
344, 103 SW 728 (want of notice to 


While defects in 
drainage proceedings may be cured by statute,?? 
the legislature cannot validate, retrospectively, as- 
sessments levied for purposes not authorized by 
law,?? or otherwise void for jurisdictional defects.* 
But statutes validating assessments made by a 
drainage district without notice to landowners, and 
repealing the act creating the district, have been 
sustained on the theory that such statutes are not 
mere curative acts, but are in effect legislative reas- 
sessments of the property benefited.** 
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erty benefited.?° 


tions.”° 


So also, the 


landowners).. But see Thompson v. 
Mitchell, 183 Iowa 527, 110 NW 901 
(holding that a landowner was liable 
to be reassessed under a statute pro- 
viding for the reassessment and levy- 
ing of drainage taxes which might 
be invalid on account of failure to 
give notice). 

24. Davies v. Chicot County Drain. 

Dist., 112 Ark. 357, 360, 166 SW 170; 
Sudberry v. Graves, 83 Ark. 344, 103 
SW 728. 
Carlstadt Nat. Bank v. Little 
Ferry, 87 N. J. L. 546, 94 A 786 (hold- 
ing that P. L. [1911] p 155, requiring 
municipalities to pay, in proportion 
to the taxable ratables, for drainage 
constructed under an unconstitu- 
tional statute, is not invalid because 
of the injustice of the apportion- 
ment); State v. Pacific County, 48 
Wash. 230, 93 P 326; State v. Henry, 
28 Wash. 38, 68 P 368. ‘ 

fa] Walidating unconstitutional 
statute-—Sess. L. (1895) p 142, 
providing for the payment of ex- 
penses incurred in constructing 
ditches under the act of March 19, 
1890, allowing a county to condemn 
lands therefor after the latter act 
was declared unconstitutional, is not 
invalid as endeavoring to give valid- 
ity to an unconstitutional act, State 
v. Henry, 28 Wash. 38, 68 P 368. 

26. Cross references: 

As to drainage proceedings generally 

see supra §§ 74, 75, 150. 

Collateral attack on assessments see 

infra § 261. 

Restraining enforcement of assess- 

ments see infra § 262. 

Waiver of notice see supra § 229. 

27. Ill.—Peo. v. Soucy, 261 Ill. 108, 
103 NE 570; Peo. v. Seaman, 239 Ill. 
611, 88 NE 212; Peo. v. Weber, 164 
Ill. 412, 45 NE 728. 


lowa.—Thompson y. Mitchell, 133 
Iowa 527, 110 NW 901. 
Nebr.—Baker yy. Morrill Drain. 


, 98 Nebr. 791, 154 NW 583. 
Bee Y.—Moore y. Albany, 98 N. Y. 

N. D.—Hackney v. Elliott, 23 N. D. 
373, 187 NW 4338. 

[a] fllustrations.—(1) A land- 
Owner who participates in the pro- 
ceedings and agrees to certain com- 
promises affecting substantial rights 
is estopped to question the validity 
of the assessments. Peo. v. Weber, 
164 Ill. 412, 46 NE 723. (2) Parties 
appealing from the apportionment of 
benefits made by the directors of a 
drainage district waived any right 
to insist that no apportionment had 
been made. Baker v. Morrill Drain. 
Dist., 98 Nebr. 791, 154 NW 533. (3) 
Where drainage commissioners di- 
rected at three different times spe- 
cial assessments, and a majority of 
the landowners presented petitions 
for the payment of the assessments 
in installments as authorized by § 63 
of the Farm Drainage Act, and the 
commissioners issued bonds, the own- 


[§§ 245-248 


legislature may by a subsequent statute recognize 
the moral obligation to pay the costs of an im- 
provement made under a void statute, and provide 
a method by which such moral obligation may be 
turned into a legal one and made a lien on the prop- 


[§ 248] 5. Estoppel and Waiver of Objec- 
Landowners may, by acts indicating ac- 
quiescence in drainage assessments, estop thém- 
selves from objecting thereto on the ground of ir- 
regularities,2* or may waive the right to object by 
failure to present their objections at the time and 
in the manner required by law.?§ 
expressly made by stipulation.*® 
arises, nor does the landowner waive any rights, 
where the defects are jurisdictional, and the acts 
of the officer in levying the assessment are not 
merely voidable, but void.*° 


A waiver may be 
But no estoppel 


And a landowner is 


ers were estopped from assailing the 
validity of the assessments in pro- 
ceedings for judgment for sale for 
the assessments. Peo. v. Soucy, 261 
Ill. 108, 103 NE 570. (4) Signers of 
a petition for the establishment of 
a drain are estorped to deny that 
they have accepted the provisions of 
the act as to the assessment of bene- 
fits under the Farm Drainage Act § 


15. Peo. v. Bentley, 268 Ill. 470, 109 
NE 289. (5) Landowners in a drain- 
age district, organized under the 


Farm Drainage Act, who with knowl- 
edge of the amount of assessment 
petition the commissioners to divide 
it into installments and issue bonds, 
are estopped to urge that the assess- 
ment exceeds the benefits. Peo. v. 
Le Tempt, 272 Ill. 586, 112 NE 335. 

28. Cal—Swamp Land Reclama- 
tion Dist. No. 341 v. Blumenberg, 156 
Cal. 539, 106 P 392: Kinnan vv. Re- 
clamation Dist. No. 2738, 26 Cal. A. 
TAA AS PS 22, on eel Oe 

Ill.—Shabbona Special Drain. Dist. 
v. Cornwall, 281 Ill. 551, 117 NE 990; 
North Richland Drain. Dist. v. Karr, 
28.0) EUS Gis el li(s a INIEN a7 7. Oe eC Oma eT 
Schwank, 237 Ill. 40, 86 NE 631; Dix 
Highway Comrs. v. Big Four Drain. 
Dist.,. 207 Ill. 17, 69 NE 576; Ham- 
mond vy. Peo., 169 Ill. 545, 48 NE 573; 
Peo. v. Weber, .164 Ill. 412, 45 NE 
723; Riebling v. Peo., 145 Ill. 120, 33 
NE 1090; Blake v. Peo., 109 Ill. 504. 

Ind.—Shaum v. Harrington, 173 
Ind. 610, 91 NE 226; Dunkle v. Her- 
ron, 115 Ind. 470, 18 NE 12; Wisman 
v. McGee, 112 Ind. 600, 14 NE 375; 
Trimble v. McGee, 112 Ind. 307, 14 
NE 83. 

Iowa.—In re Lightner, 145 Iowa 95, 
123 NW 749. 

N. C.—Griffin v. Moseley Creek 
age Dist:, 169 N. (C)%642" 86S 

vo. 

Ss. D.—State v. Pound, 34 S. D. 628, 
ap NW 287, 32 8S. D. 492, 148 NW 

{a] While statutes relating to spe- 
cial assessments must be strictly fol- 
lowed or no liability is created, the 
legislature may create a tribunal for 
the hearing of objections thereto, and 
provide that all objections not made 
in such tribunal shall be deemed 
waived. In re Lightner, 145 Iowa 
95, 123 NW 749. 

29. Peo. v. Gunzenhauser, 237 I1l. 
262, 86 NE 669; Christenson v. Ham- 
ilton County, (Iowa) 168 NW 114 
(holding that where the feature of a 
drainage project was abandoned 
through an agreeemnt reached by 
the landowners to which the person 
assessed and objecting was a party | 
and at their solicitation, such person 
is not in a position to complain of 
assessment against him on the 
ground of abandonment). 

30. Finnan v. Reclamation Dist. 
No. 2738, 26 Cal, A. 714,,148 P. 227, 
152 P 1197; Drainage Dist. Comrs No. 
LL’ vie Cerro iGordo, “27a Thy 488) e715 


For later casas, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not estopped to object to an assessment where he 
has had no opportunity to appeal therefrom.*! Com- 
missioners of ‘highways, in an action by a drainage 
district to recover assessment for benefits to an al- 
leged public road, are not estopped to deny that it is 
a public road because they did not raise the ques- 
tion in the assessment proceedings.*? Where lands 
have been classified by the drainage commissioners 
and due notice given the landowner of the time and 
place of the hearing, an owner who fails to appear 
is precluded from thereafter raising any question 
as to the correctness and propriety of the classi- 
fication roll.22 The rule has no application, how- 
ever, where the objection is not to a rate of classi- 
fication but that no classification whatever has been 
made in the manner required by statute, and that 
consequently there is no valid assessment.** A per- 
son who was present at, and participated in, the 
meeting of drainage commissioners outside of the 
district to hear objections to the classification, with- 
out raising any objection to the place of meeting, 
even if estopped to object to the proceedings at that 
meeting, is not estopped to object to the legality of 
subsequent meetings outside of the district.2° The 
mere payment of an assessment will not deprive the 


NE 516; Dix Highway Comrs. v. Big 
Hour, Draing Dist. 207 Lb 17," 69° NE 
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266 Ill. 229, 107 NE 159 (holding that | Ill. 
objections to the classification roll 
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landowner of his right to object that the assess- 
ment is in excess of the benefits,?° nor will the pay- 
ment of interest taxes without objection estop him 
from questioning the validity of a subsequent inter- 
est tax.87 And where the classification is illegal, 
the voluntary payment of several assessments based 
on such classification will not preclude the Jand- 
owner from objecting to some subsequent assess- 
ment, since each assessment levied under such clas- 
sification is a new and distinct tax.° <A grantee of 
land assuming payment of assessments in his deed 
is not estopped in a proceeding to enforce an assess- 
ment against the land to show that such assess- 
ment exceeds the benefits, although he acquires title 
after the organization of the drainage district and 
the original assessment.*? 

[§ 249] L. Objections to Assessments and Con- 
firmation or Revision Thereof by Boards or Offi- 
cers.*° After a drainage assessment has been made 
the landowners are afforded an opportunity to ob- 
ject thereto and have their objections heard before 
the assessing officers or tribunal, or before reviewing 
officers or boards designated by statute for that pur- 
pose,*+ and, after hearing, the assessment may be 


230, 61 NE 1114 (new oath by 
commissioners unnecessary); Mc- 


576; Morrow v. Géeting, (Ind.) 37 NE 
739; Etchison Ditching Assoc. v. Hil- 
lis, 40 Ind. 408; St. Chardes Munici- 
pal Drain. Dist. v. Cousin,-130 La. 
331, 57 S 992 (holding that a statute 
limiting the time within which a 


‘landowner may resort to the courts 


to test the validity of a drainage 
tax does not apply where the pro- 
ceedings for levy were in contraven- 
tion of constitutional and statutory 
law). : 

[a] Excessive or double assess- 

ment.—(1) Petitioners are not es- 
topped to object to an excessive or 
double assessment. Peo. v. Schwartz, 
QSay Ts 159) 5119 Nie 900s Peowy.- Le 
Tempt, 272 Ill. 586, 112 NE 335; Peo. 
v. Bentley, 268 Ill. 470, 109 NE 289. 
(2) A failure to appeal will not de- 
prive a party whose land has been as- 
sessed from objecting to the legality 
of an assessment on account of a 
double assessment of lands. Etchi- 
son Ditching Assoc. v. Hills, 40 Ind. 
408. : 
[b] Want of notice of assessment 
for alterations.—Where the board of 
supervisors directed the cleaning of 
an existing ditch, and the contractor 
deepened and widened it, the land- 
owners, although knowing that the 
work was going on, are not estopped to 
attack the assessment on the ground 
that it was for cleaning and widening 
the ditch and no notice was given, for 
they were entitled to assume that the 
board would not attempt to levy il- 
legal assessment. Lade vy. Hancock 
County, (Iowa) 166 NW 586. 

81. Peo. v. Whitesell, 262 Ill. 387, 
104 NE 688; Tinsman_ v. Monroe 
County, 90 Mich. 382, 51 NW 460. 

Collateral attack on assessment see 
infra § 261 

32. Big hake Drain. Dist. Comrs. 
v. Sand Ridge Highway Comrs., 199 
Ill. 132, 64 NE 1094. : 

83. Peo. v. Chicago, ete. Tract 
Co 267 Ll ol 0. LONE 68is5 Peo: 
v. Sullivan, 238 Ill. 386, 87 NE 306; 
Peo. v. Hulin, 237 Ill. 122, 86 NE 666; 
Peo. v. Chapman, 127 Ill. 387, 19 NE 
$72; Hamilton v. Vermilion Spec. 
Drain. Dist., 146 Ill. A. 84. And see 
Peo. v. Schwank, 237 Ill. 40,86 NE 
631 (holding that, where a classifi- 
eation is acquiesced in for over 
twenty years by the landowners, any 
objection to the manner in which it 
was made will be regarded as 
waived). But see Peo. v. Jonkman, 


may be raised on application for 
judgment for the tax); Carr v. Peo., 
224 Ill. 160, 79 NE 648 (holding that 
the objections could be made on ap- 
plication for judgment, inasmuch as 
it was the first opportunity the land- 
owners who took no appeal had to ob- 
ject to the legality of the classifica- 
tion roll). 

[a] Effect of notice.—The rule 
that a property owner having notice 
of a proceeding to make a classifica- 
tion, with an opportunity to be heard, 
cannot object to the classification, or 
reclassification on the application for 
judgment, does not apply to owners 
of lands who received no notice of a 
hearing on a reclassification of part 
of the lands. Peo. v. O’Daniel, 276 
fll. 388, 114 NE 687. 

34. Peo. v. Chicago, etc., Tract. 
Co., 267 Tll. 510, 108 NE 687. 

35. Peo, v. Camp, 243 ll. 154, 90 
NE 215. 

36. Peo. v. Schwartz, 284 Ill. 159, 
119 NE 900; Peo. v. Le Tempt, 272 
Til. 586, 142 NE 335:-Parke County 
Coal Co. v. Campbell, 140 Ind. 28, 39 
NE 149, 558. 

[a] Subsequent assessment for re- 
pairs.—Payment of an assessment 
for the construction of a drain will 
not estop the landowner to object to 
a subsequent assessment for repairs 
on the ground that his land was not 
benefited thereby. Parke County 
Coal Co. v.. Campbell, 140 Ind. 28, 
39 NE 149, 558. 

87. Peo. v. Garner, 267 Ill. 396, 108 
NE 344. 

38. Peo. v. Jonkman, 266 Ill. 229, 
OTe VN EY Ld oS Peony. Camp, 243 Til. 
154, 90 NE 315. 

39. Peo, v. Garner, 275 Ill. 228, 114 
NE 27. 

40. Confirmation or revision by 
court see infra §§ 251-255. 

Necessity for notice or opportunity 
to be heard see supra § 229. 

41. See statutory provisions; and 

Cal—Peo. v. Sacramento Drain. 
DIST. Ub Cale sie, et03 P20 in= 


nan vy. Reclamation Dist. No. 273, 26, 


Cal eAU LA Las 2 2t riba) 197. 
Ill.—Nutwood Drain., ete., Dist. v. 
Reddish, 234 Ill. 130, 84 NE 750; Carr 
v. Peo., 224 Ill. 160, 79 NE 648; Lacey 
Levee, ete., Dist. v. Langellier, 215 
Tll. 271, 74 NE 148; Peo. v. Glassco, 
203 Ill. 353, 67 NE 499 (appeal to 
three supervisors); Trigger v. Ly- 
man, etc., Tp. Drain. Dist. No. 1, 193 


Caleb v. Coon Run Drain, ete., Dist., 
190 Ill. 549, 60 NE. 898; Turley v. 
Peo., 116 Ill. 433, 6 NE 52; Landown- 
ers v. Peo., 113 Ill. 296; Kilgour vy. 
Drainage Comrs., 111 Ill. 342; Gilker- 
son v.\Scott, 76/11). 5095 Sannermwe 
Union Drain. Dist., 64 Ill. A. 62 [rev 
CU EAR point 175 Ill. 675, 54° NE 

ie 

Ind.—Bemis v. Guirl Drain. Co., 182 
Ind. 36, 105 NE 496; Murray v. Gault, 
(A.) 98 NE 878 [rev on other grounds 
179 Ind. 658, 101 NE 632]. 

Iowa.—Lightner’s App., 156 Iowa 
398, 186 NW 761, 137 NW 462; In re 
Lightner, 145 Iowa 95, 123 NW 749; 
In re Farley Drain. Dist. No. 7, 144 
Iowa 476, 123 NW 241; Chicago, etc., 
R. Co. v. Monona County, 144 lowa 
171, 122 NW 820; In re Castner, 142 
Iowa 716, 119 NW 980; Gray v. An- 
derson, 140 Iowa 359, 118 NW 526 
(notice; adjournment permitted); 
Temple v. Hamilton, 134 Iowa 706, 
112 NW 174; Lambert v. Mills Coun- 
ty, 58 Iowa 666, 12 NW 715. 

Kan. —Atchison, eter SR Conmave 
AOE BOUISLY. County, 93 Kan. 319, 144 

Mich.—Clinton Tp. v. Teachout, 150 
Mich. 124, 111 NW 1052; Jones v. 
Gable, 150 Mich. 30, 118 NW _ 577; 
Hudlemyer v. Dickinson, 143 Mich. 
250, 106 NW 885, 108 NW 1116; Mur- 
phy v. Dobben, 137 Mich. 565, 100 
NW 891; Huxtable v. Kirby, 135 
Mich. 157, 97 NW 391 (taxing costs 
of review); Long v. Ionia Prob. 
Judge, 130 Mich. 338, 89 NW 9388 
(supervisor authorized to appeal 
from township assessment); Scholtz 
Vv. Ely, 223° Michy 541, 82. NiwWs 237 
(notice on review of township assess- 
ménts); Thomas v. Walker Tp. Bd., 
116 Mich. 597, 74 NW 1048; Lindsay 
v. Eastwood, 72 Mich. 336, 40 NW 455 
(county supervisor not authorized to 
review assessment by drain commis- 


sioner). 
Mo.—State v. Blair, 245 Mo. 680, 
151 SW 148. 


Nebr.—Whedon v. Wells, 95 Nebr. 
517, 145 NW 1007 (errors may be cor- 
rected by board of equalization); Ne- 
maha Valley Drain. Dist. No. 2 v. 
Marconnit, 90 Nebr. 514, 134 NW 177. 

N. D.—Edwards v. Cass County, 23 
N. D. 555, 187 NW 580. 


Oh.—Chesbrough v. Putnam, ete., 
Counties, 37/Oh. St. 508. 
Can.—Chatham v. Dover, 12 Can. 


S. C. 821 (review by board of ar- 
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confirmed, revised, or set aside.*? 


when fairly construed.*4 


tered without sale or denial.*® 
[§ 250] 


bitrators). 

Ont.—Orford v. Aldborough,: 27 
Ont. L. 107, 3 OntWN 1517, 22 Ont 
WR 853, 7 DomLR 217; Re Rowland, 
22 Ont. L. 418, 2 OntWN 305, 319, 
365, 17 OntWR 557, 560, 735; Re Jen- 
kins, 25 Ont. 399. 

[a] Disqualification to hear ob- 
jections.—Members of the board of 
drainage commissioners are not dis- 
qualified to hear objections to an as- 
sessment for benefits because they 
are landowners. within the district. 
Peo. v. Sacramento Drain, Dist., 155 
Cal. 373, 103 P 207. ‘ 

[b] Impaneling special jury.— 
Where, under the drainage law, the 
county court orders the drainage 
commissioners to estimate the bene- 
fits arising from the construction of 
a drain, the court has no authority 
to grant a motion to impanel a spe- 
cial jury to hear issues formed on 
objections to the assessment. Trig- 
ger v. Lyman, ete., Tp. Drain. Dist. 
No. 1, 193 Ill. 230, 61 NE 1114. 

{c] Hearing before board of re- 
view.— Where a landowner claiming 
that the drain commissioner had 
acted fraudulently in making an as- 
sessment upon his land, appealed to 
the board of review, it had no right 
to permit the drain commissioner to 
appear before it privately and dis- 
cuss the matters before it for de- 
termination. Hudlemyer v. Dickin- 
son, 143 Mich. 250, 106 NW 885, 108 
Nw 1116. 

[ad] Parties on review by township 
hboard.—It has been held in Michigan 
that on appeal to the township board 
from assessments of the drain com- 
missioner of one county, the drain 
commissioner of another county, who 
acted in conjunction with the former 
in laying out the drain, is not a nec- 
essary party. Thomas v. Walker 
Tp., 116 Mich. 597, 74 NW 1048. 

{e] What objections considered.— 
Only such objections as have been 
filed in writing with the board and 
those going’ to the jurisdiction to 
levy the assessment may be consid- 
ered under some _ statutes. Meyer 
v. Reclamation Dist. No. 17, 172 Cal. 
104, 155 P 635. J 

42. Cal.—Finnan y. Reclamation 
Dist.. Nol.2'73,..26 Cali Ate714, 148 oP 
227, 152° Pe 11:97. 

Ind.—Murray v. Gault, (A.) 98 NE 
878 [rev on other grounds 179 Ind. 
658, 101 NE 632]. Compare Tolin v. 
JONES) 53% nd.) GAN 4235 <7 VINE AGS 
(holding that under Burns St. Annot, 
[1901] § 5657, providing that, if a 
ditch is located in the bed of a pri- 
vate ditch already or partially con- 
structed, the viewers shall make an 
estimate of the number of yards of 
earth already excavated, and the cost 
of the same, and deduct the same 
from the assessment thereon, the 
board of county commissioners has 
no authority, after the viewers’ re- 
port has been filed and confirmed, to 
make an order allowing a credit be- 
eause of the utilization of a previ- 
ously constructed private ditch). 

Iowa.—In re Farley Drain. Dist. 
No. 7, 144 Iowa 476, 123 NW 241; In 
re Castner, 142 Iowa 716. 119 NW 
980; Gray v. Anderson, 140 Iowa 359, 


118 NW 526; Temple v. Hamil- 
ton County, 134 Iowa 706, 112 NW 
174. 


Objections must 
be filed within the time fixed by statute.** 
objections are sufficient if they can be understood, 
Only the issues fairly pre- 
sented by the objections can be considered.*? <A 
statute which requires the giving of a cost bond as 
a prerequisite to the right to file exceptions to the 
apportionment made by viewers violates a constitu- 
tional requirement that justice shall be adminis- 


M. Judicial Proceedings to Review As- 
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sessments—l. 
The 


Kan.—Atchison, ete, R. Co. v. 
ponipomery County, 98 Kan. 319, 144 

Mich.—Murphy v. Dobben, 137 
Mich. 565, 100 NW 891; Huxtable v. 
Kirby, 135 Mich. 157, 97 NW 391. 

Minn.—State v. Minnesota Tax 
Commun., 137 Minn. 37, 162 NW 686. 

Nebr.—Whedon v, Wells, 95 Nebr. 
517, 145 NW 1007. 

[a] Review by township board.— 
(1) On appeal of a landowner as- 
sessed for benefits under Drain Law 
(1885) ec 5 (3 Howell St. § 1740e2 et 
seq), the duty of the township board 
is confined to the correction of any 
error or inequality’ in assessment 
made by the commissioner on the 
lands benefited, it having no author- 
ity to pass on the validity of the 
drain proceedings, or to review the 
action of the commissioner in fixing 
the percentage of the cost to be borne 
by the township at large. Thomas 
v. Walker Tp. Bd:, 116 Mich. 597, 
74 NW 1048. (2) The authority of 
the township board on appeal by a 
landowner assessed for benefits un- 
der the drain law to correct any er- 
ror or inequality in the assessment 
does not extend to the changing of 
the boundaries of the assessment -dis- 
trict by excluding lands which the 
commissioner has determined to be 
benefited by the drain. Thomas v. 
Walker Tp., supra. 

[b] Review by board of review.— 
(1) Under the drainage act (Compl. 
L. [1897] § 4358, governing review 
of township assessments, the board 
of review has the same powers and 
duties that are given in the act for 
review of individual assessments. 
The board is not authorized to review 
the entire amount of the assessment, 
but only the apportionment between 
the townships, and it is without pow- 
er to reduce apportionment of an ap- 
pealing township, without adding a 
corresponding increase to the appor- 
tionment of other townships tra- 
versed by the drain. Scholtz v. Ely, 
123 Mich, 541, 82 NW 237. (2) That 
the board of review, which is re- 
quired to make such changes in the 
assessment of the drain commission- 
er for construction of a ditch as it 
deems just and equitable, merely or- 
ders certain changes in the assess- 
ment of certain lands, without re- 
ferring in its report to the lands, 
the assessment on which ‘is not 
changed, is immaterial. Murphy v. 
Dobben, 137 Mich. 565, 100 NW 891. 
(3) It is within the power of the 
board of review to add property to 
the assessment district upon giving 
notice to the persons whose lands are 
added, and the act of the drain com- 
missioner in making the assessment 
according to his own apportionment, 
disregarding that of the board of re- 
view, was unauthorized, although 
there is no proof that notice was 
given to the owners of land added, 
the order of the board showing an 
adjournment for the purpose of giv- 
ing such notice, and there being 
nothing to show that notice was not 
given. Murphy v. Dobben, 137 Mich. 
565, 100 NW 891. 

{c] Must not act arbitrarily.— 
Power given the board of supervisors 
to inerease assessments does not au- 
thorize 


it to do so arbitrarily, and 


In General. 
drainage commissioners or other officers in assess- 
ing benefits arising from the construction of drains 
is not conclusive, but the courts may, when their 
jurisdiction is properly invoked, review the same.*? 
In some jurisdictions the statutes provide for an 
independent action by a drainage district to test the 
validity of assessments,*® while in others a petition 
to revise assessments may be brought by owners of 
lands assessed.*® 

[§ 251] 2. Confirmation or Revision by Court °° 


oe a 


| 
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The determination of 


when so done the court will remedy 
the abuse by an appropriate order. 


In re Castner, 142 Iowa 716, 119 
NW 980. 
{d] Effect of confirmation.—(1) 


Where the board of commissioners 
to whom the viewers were required 
to make report, under an Indiana 
statute, confirmed the assessments 
made by the viewers, a final judg- 
ment was thereby entered terminat- 
ing all adversary proceedings, and 
thereafter the cause remained on the 
docket of the board only for the pur- 
pose of executing the judgment. Mur- 
ray v. Gault, (Ind. A.) 98 NE 878 
[rev on other grounds 179 Ind. 658, 
101 NE 6382]. (2) In the absence of 
fraud or demonstrable mistake the 
county board’s confirmation of a 
county ditch assessment is a deter- 
mination of the utility of the ditch 
and the benefits conferred thereby. 
State v. Minnesota Tax Commn., 137 
Minn. 37, 162 NW 686; Jacobson v. 
Lac Qur Parle County, 119 Minn. 14, 
137 NW 419. (3) But the Minnesota 
state tax commission has power to 
abate or reduce 
after the ditch is established and the 
assessment confirmed by the county 
board, under the statute authorizing 
the commission on proper showing to 
abate or reduce special assessments 
“levied by any municipality for local 
improvements.” State v. Minnesota 
Tax Commn., supra. 

43. Patch v. Osceola County, 178 
Iowa 283, 159 NW 694. 

44. Christenson v. Hamilton Coun- 
ty, 174 Iowa 724, 156 NW. 810; Light- 
ner’s App., 156 Iowa 398, 136 NW 761 
(holding that they need not set forth 
the evidence nor object to each as- 
sessment made). : 

45. Chicago, ete., R. Co. v. Monona 
County, 144 Iowa 171, 122 NW 820; 
Lightner’s App., 156 Iowa 398, 136. 
NW 761, 137 NW 462. 

46. State v. Taylor, 224 Mo. 393, 
123 SW 892. 

47. Payne v. Ward, 23 Cal. A. 492, 
138 P 967; Peo. v. MeDougal, 205 
Ill. 686, 69 NE 95 (determination that 
tax is for repairs); Chicago, etc., R. 
Co. v. Monona County, 144 Iowa 171, 
122 NW 820. But see In re Tuthill, 
50 NYS 410 [rev on other grounds 36 
App. Div. 492, 55 NYS 657 (aff 163 
IN Yori Bon (eel Nin so 0 cee 160 eA Sibu Dae 
49 LRA 781)] (holding that the ac- 
tion of the commissioners as to what 
area shall be included in the assess- 
ment is final, and not subject to re- 
view by the courts). 

Actions to enjoin or set aside as- 
sessment see infra §§ 262-266. 


Collateral attack on assessment 
see infra § 261. 

48. Reclamation Dist. No. 17 v. 
Bonbinij 5158" +Cal. 197, 110 PAW: 


Swamp Land Reclamation Dist. No. 
241 v. Blumenberg, 156 ‘Cal. 532, 106 
P 389; Reclamation Dist. No. 551 v. 
Runyon, 117 Cal. 164, 49 P 131; River- 
dale Reclamation Dist. No. 805 v. 
Shimmin, 24 Cal. A. 595, 141 P 1070 
(fraudulent or negligent overrating 
of benefits may be shown). 

49. Wulff v. Claibourne, 107 Ark. 
325, 155 SW 497; Beals v. Brookline, 
174 Mass. 1, 54 NE 339. 

50. Confirmation or revision on 
appent from assessment see infra § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


such assessment . 


§§ 251-255) 


—a. In General. 


procedure.>+ 
able, the court may set it aside.®? 
[§ 252] b. Presumptions.®* 


the partly objecting thereto.°* 


cessive or unfair.®® 
[6.253 )\ Se. 


51. See statutory provisions; and: 
Ark.—Bottoms v. Borah, 179 SW 
996; Less Land Co. v. Fender, 119 
Ark. 20, 173 SW 407; Wulff v. Clai- 


bourne, 107 Ark. 325, 155 SW: 497; 
Driver v. Moore, 81 Ark. 80, 98 SW 
734. 


Cal_—Finnan v. Reclamation Dist. 
INO. 273), 26) Cate ALeV14s 148 —P- 227, 


D2 PH1LOT: 
Ill.—Freesen v. Scott County 
Drain., ete., Dist., 283 T1l.-536; 119 


NE 625 (evidence and instructions) ; 
Cache River Drain. Dist. v. Chicago, 
Cte de Coz, 1264 T5997. 105 INE699; 
Birds Drain.) Dist. v...Caire,—ete., R. 
Co., 257 Ill. 57, 100 NE 141; Cache 
River Drain. Dist. v. Chicago, etc., 
R. Co., 255 Till. 398; 99. NE 635 Gn- 
structions held misleading); Sny Isl- 
land, etc., Dist. v. Shaw, 252 Ill. 142, 
96 NE 984; Peo. vy. Seaman, 239 Ill. 
611, 88 NE 212 (commissioner es- 
topped to question jurisdiction); 
Stack v. Peo., 217 Ill. 220, 75 NE 347 
(notice of hearing); Lacey Levee, 
ete., Dist. v..Langellier, 215 Ill. 271, 
74 NE 148. See Peo. v. Welch, 252 
Tll. 167, 96 NE 991 (holding that 
since the Farm Drainage Act [Hurd 
Rev. St. (1909) c 42] does not pro- 
vide for the confirmation of a drain- 
age assessment, an objection on that 
ground in an application for judg- 
ment and sale of lands for delinquent 
assessments is properly ged 
ou) Drigger, vy, Lyman, ‘ete:, 

Drain. Dist., 193 Ill. 230, 61 NE 114%, 

Ind—Watson Vv. Armstrong, 180 
Ind. 49, 102 NE 273; Tolin v. Jones, 
33 Ind. A. 423, 71 NE 678. 

Ky.—Leahy v. Jefferson So. Pound 
Drain. Co., 84 SW 1181, 27 KyL 286; 
Hoertz v. Jefferson So. Pond Drain. 
Co., 119 Ky. 824, 84 SW 1141, 27 Kyl 
278 (review by chancery court). 

Minn.—In re Norman County, etc., 
Judicial Ditch No. 52, 131 Minn. 372, 
155 NW 626; Dodge v. Martin Coun- 
ty, 119 Minn. 392, 138 NW 675. 

Miss.—Simmons v. Hopson’s Bayou 
Drain. Dist., 112 Miss. 200, 72 S 901 
(chancellor may hear cause in any 
county in his district); Huston v. 
Bogue Phalia Drain. Dist., 106 Miss. 
628, 64 S 378; Aldridge v. Bogue 
Phalia Drain. Dist., 106 Miss. 626, 
64 S 377; Wheeler v. Bogue Phalia 
Drain. Dist., 106 Miss. 619, 64 S 3875. 

Mo.—State v. Redman, 270 Mo. 465, 
194 SW 260 [transf 176 SW 714): 
Big Tarkio Drain. Dist. v. Voltmer, 
256 Mo. 152, 165 SW 338. 

N. J.—East Orange v. Hussey, 70 
N. J. L. 244, 57 A 1086 (jurisdiction 
of circuit court). 

Wash.—Calispel Diking Dist. No. 
i v. McLeish, 63 Wash. 331, 115 P 

98. 

Wis.—Ward v. Babcock, 162 Wis. 
539, 156 NW 1007 (evidence); Rattle- 
snake Drain. Dist.. v. Mud Creek 
Drain. Dist., 150 Wis. 223, 136 NW 
§31 (landowners not necessary par- 


Some ‘statutes provide for con- 
firmation or revision by the court of assessments 
made by drainage officers, and regulate the mode of 
If the assessment is grossly inequit- 


An assessment for 
drainage purposes made by the proper authorities 
is presumed to be correct until the contrary is 
shown, and the burden of proving that such assess- 
ment is not in proportion to the benefits rests upon 
The assessment roll 
or report makes a prima facie case in behalf of 
the drainage authorities,®°> but is not conclusive, and 
the landowner may show that the assessment is ex- 


Order or Judgment, 
judgment confirming an assessment, not being final, 
may be set aside at a subsequent term.°’ 
the statute provides that the order of. confirmation 
shall be final and conclusive unless an appeal is 


DRAINS 


filed.>§ 


such demand.®+ 
by a bond.°? 


An order or 


Where [§ 255] (2) 


ties to remonstrance by their dis- 
trict). 

52. Riverdale Reclamation Dist. 
No. 805 v. Shimmin, 24 Cal. A. 595, 
14d, P1070: 

53. In proceedings to enforce as- 
sessments see infra § 286. 

On appeal see infra § 258. 

54. Cal.—Sacramento County Re- 
clamation Dist. No. 673 v. Diepen- 
brock, 168 Cal. 577, 143 P 768. 

IgGa.—In re Canyon County Drain. 
Dist.e29 edad (Gil 6 esd, 

Ind.—Wilson v. Talley, 144 Ind. 74, 
42 NE 362, 1009; Rogers v. Venis, 137 
Ind. 221, 36 NE 841; Conwell v. Tate, 
107 Ind. 171, 8 NE 36; Morrow v. 
Geeting, 15 Ind, A. 358, 41 NE 848, 
44 NE 59. 

Mass.—Beals vy. Brookline, 174 
Mass. 1, 54 NE 339. 


Oh.—Chesbrough v. Putnam, etce., 
Counties, 37 Oh. St. 508. 
55. Reclamation Dist. No. 307 v. 


Glide, (Cal.) 41 P 278; Lower Kings 
River Reclamation Dist. No. 5381 v. 
Phillips, 108 Cal. 306, 39 P 630, 41 P 
335; Riverdale Reclamation Dist. No. 
805 v. Shimmin, 24 Cal. A. 595, 141 
P 1070; Freesen v. Scott County 
Drain, etc., Dist., 283 Ill. 536, 119 NH 
625; Peo. v. Bentley, 268 Ill. 470, 109 
NE 289; Peo. v. Whitesell, 262 Ill. 
387, 104 NE 688; Sny Island Levee 
Drain. Dist. v. Shaw, 252 Ill, 142, 96 
NE 984; Pinkstaff v. Allison Ditch 
Dist. No.2;. 248. TU t86,, 72 NE 715; 
Wathen yv. Allison Ditch Dist. No. 2, 
203> Til. £38," 72 NEY 18h; Trigger’ 'v. 
Lyman, etc. Tp. Drain. Dist., 193 
Ill. 230, 61 NE 1114; Briggs v. Union 
Drain. Dist. No. 1, 140 Ill. 53, 29 NE 
721. But see Beals v. Brookline, 174 
Mass. 1, 54 NE 339 (holding that 
upon a petition for revision the as- 
sessment is not evidence on the ques- 
tion of benefits, either prima facie 
or in any other way). 

56. Reclamation Dist. No. 551 v. 
Runyon, 117 Cal. 164, 49 P 131; Rec- 
lamation Dist. No. 307 v. Glide, 
(Cal.) 41 P 278; Lower Kings River 
Reclamation Dist. No. 531 v. Phil- 
lipsiel08. Cail 3306.89 163,0), 44... 
335; Swamp Land Dist. No. 307 v. 
Gwynn, 70 Cal. 566, 12 P 462; Wathen 
vy. Allison Ditch Dist. No. 2, 213 Ill. 
138, 72 NE 781. 

[a] The presumption does not ap- 
ply where the commissioners have 
testified fully as to the method pur- 
sued by them in apportioning the 
charges on the land; in that case the 
eourt must look to their testimony 
to determine the propriety and equal- 
ity of the assessment. Riverdale Rec- 
lamation Dist. No. 805 v. Shimmin, 
94: (Cal Av 595,141) 21.070; 

57. Tillie v. Mitchell, 102 SW 263, 
Sd Ky Lins So: 

58. Shaum v. Harrington, 173 Ind. 
610, 91 NE 226 (holding that a mo- 
tion to quash the notice and service 
in drainage proceedings for defects 


[19C.J.] 739 


taken within a specified time, a landowner who does 
not appeal within the 
have the order vacated on motion subsequently 


prescribed time cannot 


[§ 254] d. Review of Order or Judgment—(1) 
Review by Jury. 
by jury of an order of court confirming an assess- 
ment is provided for,°® provided a demand for such 
review is made within a specified time,®° and the 
court has no power to extend the time for making 


In some jurisdictions a review 


The demand must be accompanied 


Where a jury is demanded the cause 
is tried de novo, and the issue of benefits is deter- 
mined without reference to the conclusion reached 
by the viewers.®? 
of a demand for a jury trial is reviewable where a 
judgment has been entered.** 


The propriety of the dismissal 


Appeal or Error.®° <A judgment or 


order of court in proceedings to confirm or revise 
drainage assessments 1s reviewable by appeal °° 


therein must be made within thirty 
days from the confirmation of the as- 
sessment). But see Smith v. Biesaida, 
174 Ind. 134, 90 NE 1009 (holding 
that a motion for a new trial is al- 
lowable). 

[a] Applicability of general stat- 
ute.—Burns St. Annot, (1908) § 405, 
authorizing courts in civil cases to 
allow parties to file pleadings after 
the time limited therefor, to relieve 
from judgments taken through mis- 
take, inadvertence, surprise, or ex- 
cusable neglect, and to supply any 
omission in the proceedings on mo- 
tion or complaint, has no applica- 
tion to drainage proceedings. Shaum 
J, StL eine on, 173 Ind. 610, 91 NE 

59. Asquith v. Engstrom, 133 
Minn. 113, 157 NW 1004; In re Nor- 
man County Judicial Ditch No. 52, 
131 Minn. 372, 155 NW 626; Dodge,v. 
Martin County, 119:\ Minn. 392, 8 
NW 67 

60. ra re Norman County Judicial 
ths No. 52, 131 Minn. 372, 155 NW 

{a] The demand is sufficient if it 
recites the statutory conditions upon 
which the right depends, and from it 
the assessment and land intended 
are reasonably ascertainable. Asquith 
anes aes, 133 Minn. 113, 157 NW 

61. In re Norman County Judicial 


yekeh No. 52, 181 Minn. 372, 155 NW 
62. Asquith v. Engstrom, 133 
Minn. 113, 157 NW 1C04. 


63. Dodg e v. Martin County, “119 
Minn, 392, 38 NW 675. 

64. Asquith Ve ~ Hine stromy 1 os 
Minn, 113, 157 NW 1004. 

65. Appeal from assessment see 
infra §§ 256-259. 

66. Ark.—Foster v. Lonoke Coun- 
ty Bayou Meto Drain. Dist. No. 1, 
132 Ark. 141, 200 SW 792 Qandown- 
ers who did not appear may appeal); 
Less Land Co. v. Fender, 119 Ark. 
20. 173 SW 407; Wulff v. Claibourne, 
107 Ark. 325, 155>SW, 497. 

Cal.—Lower Kings River Reclama- 
tion Dist. No. 531 v. McCullah, 124 
Cal, 175; 567 P 887, 

Ill.— Little Beaver Special Drain. 
Dist. v. Livingston, 270 Tll. 582, 110 
NE 806; Ziegler v. Gilliatt, 263 Ill. 
587, 105 NE 707; Birds Drain. Dist. v. 
Cairo ete, pR.. (Con 257 He. bi, b00 
NE 141; Cache River Drain. Dist. v. 
Chieago;) ete.,, KR. Cor; 255 lly, 8985099 
NE 635; Sny Island Levee Drain. 
Dist. v. Shaw, 252 Ill. 142, 96 NE 
984; Kankakee County Claussen Park 
Drain, ete., Dist. v. Daily, 239 Ill. 428, 
88 NE 201; Union Drain. Dist. No. 1 
v. Milligan, 227 Ill. 303, 81 NE 382; 
Lacey Levee, ete. Dist. v. Langel- 
lier, 215 Ill. 271, 74 NE 48; Havana 
Tp. v. Kelsey, 120 Ill. 482, 11 NE 
256. 

Ind.—Watson v. Armstrong, 180. 


740 [19C.J.] 


or, under some statutes, by writ of error.°7 While 
the acceptance of the benefit of a judgment operates 
to release errors in the record,®® the payment of a 
judgment, whether voluntary or involuntary, does 
The order or judgment appealed from 
must. be final,*° and the provisions of the statute 
as to the time for appeal,” the allowance thereof," 
and the filing of a bond‘ and a transcript of the 


not do so.® 


record,’* must be complied with. 


are brought up for review depends upon the provi- 
The regularity of the organi- 
zation of the drainage district cannot be questioned 
on such appeal or writ of error,’® nor may any 
objections be raised unless first made in the trial 


sions of the statute.7® 


court.7? | 


The findings of the court or jury in favor of the 


DRAINS 


be disturbed.78 


opinion of the 


What questions 


Remand and proceedings thereon. 
judgment confirming a drainage assessment is re- 
versed and the case remanded, without directions, 
the lower court must proceed in accordance with 
the drainage statute and the law as declared in the 


[§§ 255-256 


Where the 


appellate court.7? The objecting 


landowner cannot contend on remand that the lands 
of others who made no objection to the assessment 
should be reassessed.*° 

[§ 256] 3. Appeal 
Right of Review. Although there is no constitu- 
tional right of appeal in drainage proceedings,®? 
and it is not essential to the validity of a drainage 


from Assessment °!—a, 


act that landowners be given the right to appeal 


assessment, if supported by the evidence, will not 


Ind. 49, 102 NE 273; Smith v. Biesi- 
ada, 174 Ind. 134, 90 NE 1009; Shaum 
v. Harrington, 173 Ind. 610, 91 NE 
226 


Ky.—Tillie v. Mitchell, 102 SW 263, 
31 KyL 389. 

Miss.—Huston vy. Bogue  Phalia 
Drain. Dist., 106 Miss. 628, 64 S 378; 
Aldridge v. Bogue Phalia Drain. Dist., 
106 Miss. 626, 64 S 377; Wheeler v. 
Bogue Phalia Drain. Dist., 106 Miss. 
619, 64 S 375. 

Mo.—Birmingham Drain. Dist. v. 
Chicago, ete., R. Co., 274 Mo. 140, 202 
SW 404 (review limited by statute to 
questions of damages and compensa- 
tion); In re Mississippi, ete., River 
Drains Dist.; 270. Mo; 1577) 192) Swi 
727; Big Tarkio Drain. Dist. v. Volt- 
mer, 256 Mo. 152, 165 SW 338 (right 
of appeal under general statute). 

Wash.—Calispel Diking Dist. No. 1 
v. McLeish, 63 Wash. 331, 115 P 508. 

Wis.—Ward v. Babcock, 162 Wis. 
539, 156 NW 1007. 

67. Borah Drain. Dist. v. Anken- 
brand, 277 Ill. 132, 115 NE 112; Free- 
sen v. Scott County Drain., ete., Dist., 
283 Ill. 536, 119 NE 625; Kickapoo 
Drain. Dist..v. Jackson, 255 Ill. 504, 
99 NE 596; Morgan Creek Drain. 
Dist. v. Hawley, 255 Ill. 34, 99 NE 68; 
Schafer v. Gerbers, 234 Ill. 468, 84 
NE 1064;°Union Drain. Dist. No. 1 v. 
Milligan, 227 Ill. 303, 81 NE 382; 
Mack v. Polecat Drain. Dist., 216 Ill. 
56, 74 NE 691; Sisson v. Drainage 
Dist. Comre. INO: 41, 163. Ey 295-545, 
NE 215. But see East Orange v. 
Hussey, 70 N. J. L. 244, 57 A 1086 
(holding that under Gen. St. p 639, 
providing for the appointment of 
commissioners to assess benefits for 
drainage improvements and giving 
the circuit court power to revise and 
confirm the report of the commis- 
sioners, the proceedings of the com- 
missioners and the ruling of the cir- 
cuit court refusing to confirm their 
report were reviewable by certiorari 
only, and not by writ of error). 

68. Borah Drain. Dist. v. Anken- 
brand to Liles to2e 0 ts INE SSeS 
generally Appeal and Error §§ 549-— 
50 


69. Borah-Drain. Dist. v. Anken- 
brand, 277 Til. 132, 118 NE 112. See 
generally Appeal and BPrror §§ 552- 
565. 

70. Claussen Park ODrain., etc., 
Dist. v. Daily, 239 Ill. 428, 88 NE 
201 alow. Drain: § Dist. VINO. 
Milligan, 227 Ill. 308, 81 NE 382; 
Lacey Levee, etc., Dist. v. Langellier, 
215 Til. 271, 74 NE 148; Tillie v. 
Mitchell, 102 SW 263, 31 KyL 389. 

71. Wulff v. Claibourne, 107 Ark. 
325, 155 SW 476; Borah Drain. Dist. 
v. Ankenbrand, 277 Ill. 132, 115 NE 
112; Shaum v. Harrington, 173 Ind. 
610, 91 NE 226. 

{a] The time for appealing and 
filing bond does not begin to run un- 
til the date of overruling of a mo- 
tion for new trial, and the court 
on overruling such motion may fix a 


time not exceeding thirty days from 
that date within which the bond may 
be filed. Smith y. Biesiada, 174 Ind. 
134, 90 NE 1009. 

{b] Extension of time.—The time 
cannct be extended by resorting to a 
motion to vacate the order and ap- 
pealing from the ruling thereon. 
Shaum v. Harrington, 173 Ind. 610, 
91 NE 226. 

72. Wulff v. Claibourne, 107 Ark. 
325, 155 SW 497. 

{a] Nune pro tunc order of allow- 
ances.—Where an affidavit and pray- 
er for appeal were filed on the day of 
the entry of judgment confirming 
the assessment, but the order was 
not entered of record, the court had 
jurisdiction subsequently to grant a 
nune pro tune order allowing the ap- 
peal. Wulff v. Claibourne, 107 Ark. 
325, 155 SW 497. 

73. Smith v. Biesiada, 174 Ind. 134, 
90 NE 1009. 

74 Wulff v. Claibourne, 107 Ark. 
325, 155 SW 497 (holding that where 
no transcript was filed in the circuit 
court on appeal for more than a 
year after the allowance of the ap- 
peal it was within the discretion of 
the court to permit the prosecution 
of the appeal). 

75. See statutory provisions; and 
In re Canyon County Drain. Dist., 29 
Ida. 377, 161 P 315; Ziegler v. Gilliatt, 
263 Ill. 587, 105 NE 707; Mack v, 
Poleecat Drain. Dist., 216 Ill.’ 56, 74 
NE 691; Calispel Diking Dist. No. 1 
v. McLeish, 63 Wash. 331, 115 P 508. 

[a] Questions reviewable. — (1) 
Question as to whether assessment is 
arbitrary, unjust, and void because 
of amount assessed is not review- 
able on appeal from ruling on remon- 
strance. In re Canyon County Drain. 
Dist. 29 da 377, ..L6l wero doen nGe)) PAM 
owner of land annexed to a drain- 
age district may not, on writ of er- 
ror to review the judgment confirm- 
ing an assessment, raise the question 
that in the original proceedings to 
assess the lands of the district im- 
proper methods were followed. Kicka- 
poo Drain. Dist. v. Jaekson, 255 Ill. 
504, 99 NE 596. (3) A judgment of 
the county court confirming an as- 
sessment of benefits to land in a 
drainage district is a judgment in 
rem against the tracts severally; and 
a writ of error by an owner of one 
tract brings uv for review only the 
assessment against such tract. Mor- 
gan Creek Drain. Dist. v. Hawley, 
255 Ill. 34, 99 NE 68. (4) Under the 
provisions of the Farm Drainage Act 
(L. [1885] p 77 § 27), that an appeal 
from assessments of benefits on lands 
drained ‘shall be upon the ground 
only that such tax is a greater 
amount than the benefits to accrue 
to the land in question by the pro- 
posed drain,” such question is the 
only one that can be reviewed on 
proceedings in error from the judg- 
ment of a county court affirming an 
assessment. Sisson Ns Drainage 


from the assessments,®? and in the absence of stat- 


Comrs. Dist. No. 1, 163 Ill. 295, 45 
NE. 215. (5) The question may 
be raised that assessment is void for 
lack of authority to construct ditch. 
Bomsta v. Nelson, 187 Minn. 165, 1638 
NW 135. (6) The appeal from or- 
der dismissing drainage district as- 
sessment proceedings does not bring 
up records of prior proceedings rela- 
tive to the district not introduced in 
evidence. Donner v. Woodford Coun- 
ty Highway Comrs., 278 Ill. 189, 115 


NE 31. 

76. Ziegler v. Gilliatt, 263 Ill. 587, 
105 NE 707; Calispel Diking Dist. 
No. 1 v. McLeish, 63 Wash. 331, 115 
P 508. But see Mack v. Polecat 
Drain, Dist., 216, TW %56, -749 NH 694 
(where the proceedings were brought 
under a statute providing that the 
confirmation of an assessment should 
be the final order in the proceeding, 
and it was held that, inasmuch as an 
appeal or writ of error from the 
judgment of confirmation was the 
first opportunity for review of the 
proceedings, a Jandowner could upon 
such review urge objections going 
to the regularity of the organization 
of the drainage district). 

Collateral attack upon organization 
of district generally see supra § 45. 

77. Little Beaver Spec. Drain. 
Dist. v. Livingston, 270 Ill. 582, 110 
NE 806; Birds Drain. Dist. v. Cairo, 
Otc, Re Co. C257) Te 5%, 100 INS) Sat 
(defects in petition); Cache River 
Drain. Dist. v. Chicago, etc., R. Co., 
255 Ill. 398, 99 NE 635; Sny Island 
Levee Drain. Dist. v. Shaw, 252 Ill. 
142, 96 NE 984; Wheeler v. Bogue 
Se tee Drain. Dist., 106 Miss. 619, 64 
S 375. 

78. Ark —lLess Land Co. v. Fen- 
der, 119 Ark. 20, 173 SW 407. 

Cal.—Lower Kings River Reclama- 
tion Dist. No. 531 v. McCullah, 124 
Cal ATs 562 P. 88s 

Ill—Birds Drain. Dist. v. Cairo, 
ete, Be (Cos, 2b LOOM N Bae Tas 
Sny Island Levee Drain. Dist. v. 
Shaw, 252 Ill. 142, 96 NE 984. 

Ind.—Watson v. Armstrong, 180 
Ind. 49, 102 NE 273. 


Miss.—Aldridge v. Bogue Phalia 


pete Dist, 106 Miss: ,626, 64°55) — 
79. Morgan Créek Drain. Dist. v. 


Hawley, 255 Ill. 34, 99 NE 68. 
80. Morgan Creek Drain. Dist. v. 
Hawley, 255 Ill. 34, 99 NE 68. 
81. Appeal: 
From order confirming/or revising as- 
sessments see supra § 255. 

From proceedings to establish drain 
or district see supra §§ 123-143. 
To county or township board, or oth- 
er reviewing officers see supra § 


249, 

82. Ross v. Wright County, 128 
rive 427, 104 NW 506, 1 LRANS 
431. 

83. Towa.—Oliver v. Monona Coun- 
ty, 117 Iowa 43, 90 NW 510; Yeo- 
se v. Riddle, 84 Iowa 147, 50 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 256-257] 


utory authorization, appeal or error will not lie,** 
nevertheless the statutes in most jurisdictions pro- 
vide for an appeal ®®° or for a review of the pro- 


ceedings by writ of error.*® 


Voluntary payment of the assessment by a land- 
owner after appealing waives his right to a re- 
view, and warrants a confirmation of the assess- 


Mich.—Gillett v. McLaughlin, 69 
Mich. 547, 37 NW 551. 

N. J.—Britton v. Blake, 36 N. J. L. 
442 [aff State v. Blake, 35 N. J. L. 
208]. 

N. D.—Turnquist v. Cass County 
Drain. Comrs., 11 N. D. 514, 92 NW 
852. See State v.—Fisk, 15 N. D. 
219, 107 NW 191. 

Oh.—Bowersox v. Seneca County 
Comrs.,. 20 Oh. St. 496; Stemen v. 
Hizey, 32 Oh. Cir. Ct. 640. 

84 Lambert v. Mills County, 58 
Iowa 666, 12 NW 715; Stemen v. 
Hizey, 32 Oh.-Cir. Ct. 640: 

[a] A writ cf error will not lie 
under Rev. St. §§ 4491, 4560, 6708 
(Gen. Code §§ 6500, 6646, 12241), by 
a landowner complaining that an as- 
sessment for the improvement of a 
township ditch is grossly in excess 
of the benefits, inasmuch as there is 
no provision for a bill of exceptions, 
and, even if the transcript were 
brought up, it would be of no as- 
sistance in determining the question 
whether the assessment exceeds the 
benefits. Stemen y. Hizey, 32 Oh. Cir. 
Ct. 640. 

85. See statutory provisions; and: 

U. S.—Chicago, etc., R. Co.’v. Ap- 
panoose County, 182 Fed. 291, 104 
COA oe ole MEEVAINIS = 17) ‘rattan 7.0, 
Fed. 665 (aff 156 Fed. 180)] (under 
Iowa Drainage Law). 

Ark.—Fellows v. McHaney, 113 
Ark. 363, 168 SW 1099 (holding that, 
where the legislature dissolved a 
drainage district, confirmed assess- 
ments theretofore made by the board 
of assessors, and provided for the ap- 
pointment of a receiver to collect as- 
sessments sufficient to cover all 
claims, such legislative action made 
the assessments final, notwithstand- 
ing the act creating the district au- 
thorized landowners to appeal from 


assessments). 
Tll.—Boone’s Pond. Mut. Drain. 
Dist. v. St. Louis, ete. R. Co., 268 


Tll. 264, 109 NE 21; Peo. v. Jonkman, 
ZOOM LIT 2205 2 Oi meNE boss REO. 
Soucy, 261 Ill. 108, 103 NE 570; Row- 
and v. Little Vermillion Spec. Drain. 
Dist., 254 Ill. 543, 98 NH 969 (Farm 
Drainage Act § 24 [Hurd Rev. St. 
(1911) ec 42], held constitutional) ; 
Peo. v. Weatherhead, 253 Ill. 85, 97 
NE 287; Leonard v. Arnold, 244 Ill. 
429, 91 NE 534; Sub-District Comrs. 
No. 6 v. McNulta, 242 Ill. 461, 90 NE 
223; Peo. v. Green, 242 Ill. 455, 90 NE 
248; Peo. v. Grace, 287 Ill. 265, 86 NE 
628 Carr=v. Peo., 224 Til. 160,.79 NE 
648 (holding that under Farm Drain- 
age Act §§ 24, 25, the appeal is lim- 
ited to persons appearing and urg- 
‘ing objections before the commission- 
ers); Frahm vy. Craig Drain. Dist., 200 
Tll. 233, 65 NE 649; Sisson v. Drain- 
age Comrs. Dist. No. 1, 163 Ill. 295, 
45 NE 215; Lovell v. Sny Island 
Levee Drain. Dist., 159 Ill. 188, 42 NE 
600; Briggs v. Union Drain. Dist. No. 
1, 140 Til. 53, 29 NE 721; Howard v. 
Drainage Comrs., 126 Ill. 58, 18 NE 
813; Peo. v. Meyers, 124 Ill. 95, 16 
NE 89; Drainage Comrs. v. Hudson, 
109 Ill. 659; Gilkerson vy. Scott, 76 Il. 
509. 

Ind.—Hinesley v. Crum, 175 Ind. 
10, 93 NE 274; Goff v. McGee, 128 Ind. 
394, 27 NE 754; Taylor v. Brown, 127 
Ind. 293, 26 NE 822; Kirkpatrick v. 
Taylor, 118 Ind. 329, 21 NE.20; Mark- 
ley v. Rudy, 115 Ind. 533, 18 NE 50; 
Weaver v. Templin, 113 Ind. 298, 14 
NE 600; Hardy v. McKinney, 107 
ind. (364,588) SNE] 2323) 2 Sunier™ iv. 
Miller, 105 Ind. 393, 4 NE 867; Kel- 
logg v. Price, 42 Ind. 360. 

lowa.—Patch v. Osceola County, 
178 Iowa 283, 159 NW 694 (holding 
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test? 


(190. J.] 741 


ment,§? although such payment is made under pro- 


[§ 257] b. Proceedings for Review. All par- 


‘ties affected by the assessment are necessary parties 


that no appeal can be taken by one 
who fails to file objections within 
the time fixed by statute); Chicago, 
ete., R. Co. v. Wright. County Drain. 
Dist. No. 438, 175 Iowa 417, 154 NW 
888; Christenson v. Hamilton County, 
174 Iowa 724, 156 NW 810 (vendor 
liable for assessments may appeal); 
Flood v. Dallas County, 173 Iowa 
224, 155 NW 280; Chicago, ete., R. Co. 
v. Hamilton County, 171 Iowa 741, 153 
NW 110; Obe v. Hamilton County, 169 
Iowa 449, 151 NW 453; Harriman v. 
Franklin County, 169 Iowa 324, 151 
NW 468; Munson v. Boone, ete., Coun- 
ties, 167 Iowa 473, 149 NW 624; Haitz 
v. Woodbury, etc., Counties, 167 lowa 
194, 149 NW 95; Hatcher v. Greene 
County, 165 Iowa 197, 145 NW 12; 
Hill Drain. Dist. v. Hamilton County, 
162 Iowa 182, 148 NW 991; Bradford 
v. Emmet County, 160 Iowa 206, 140 
NW 804; Jackson y. Sac, etc., Coun- 
ties, 159 Iowa 673, 140 NW 849; Kel- 
ley v. Greene County Drain. Dist., 158 
Iowa 735, 138 NW 841; Collins v. Rot- 
tawattamie County, 158 lowa 522, 138 
NW 1095; White v. Story Coun- 
ty, 138 NW 447; Pollock v. Story 
County, 157 Jowa 232, 138 NW 415; 
Rystad -v. Buena Vista County 
Drain, Dist; No: 12) 157 Towal.85, 137 
NW 1030; Lightner’s App., 156 Iowa 
398, 136 NW 761, 137 NW 462; Lyon 
v. Sac County, 155 Iowa 367, 136 NW 
324; Henderson v. Polk County, 133 
NW 671, 672; Guttormsen v. Worth 
County Drain. Dist. No. 7, 153 Iowa 
126, 133 NW 326; Lynch v. Webster 
County, 132 NW 41; In re C. G. Hay 
Drain. Dist. No. 23, 146 Iowa 280, 
125 NW 225; In re Jenison, 145 Iowa 
215, 123 NW 979; In re Lightner, 145 
Iowa 95, 123 NW 749; In re Farley 
Drain. Dist. No.. 7, 144 Iowa 476, 123 
NW. 241; “Chicago,-ete., R. Co. v: 
Monona County, 144 Iowa 171, 122 
NW 820; Farley Drain. Dist. v. Ham- 
ilton County, 120 NW 88; Poage v. 
Grant Tp. Ditch, ete., Dist., 141 Iowa 
510, 119 NW 976; Ross v. Wright 
County, 128 Iowa 427, 104 NW 506, 
1 LRANS 431; Oliver v. Monona 
County, 117 Iowa 43, 90 NW 510. 

Minn.—State v. Nelson, 116 Minn. 
424, 133 NW 1010 (holding that the 
statute giving the right of appeal to 
persons claiming damages, or whose 
lands are assessed for benefits, is lim- 
ited to such persons, and does not ex- 
tend the same right to the petition- 
ers for the ditch). 

Miss.—Wheeler  v. 
Drain. Dist., 106 Miss. 
375. 


Bogue Phalia 
GLO TIG45eS 


Nebr.—Baker v. Logan, 98 Nebr. 
795, 154 NW 535; Baker vy. Morrill 
Drain, Dist., 98 Nebr. 791, 154 NW 


‘533; White v. Papillion Drain. Dist., 


96 Nebr. 241, 147 NW 218; Nemaha 
Valley Drain. Dist. v. Marconnit, 90 
Nebr. 514, 134 NW 177; Richardson 
County Drain. Dist. No. 1 v. Bowker, 
87 Nebr. 230, 131 NW 208; Union Pac. 
R, Co. v. Colfax County, 84 Nebr. 
778, 122 NW 29. 

N. Y.—In re Swan, 97 N. Y. 492; 
In re Byers; 72 Ns Youl,28) AmR; 88; 
Peo. v. Jefferson County, 55 N. Y. 
604; In re Turrell, 63 Mise. 502, 117 
NYS 764; Matter of New York Cent., 
ete., R. Co., 8 NYS. 247. 

Okl.—Catron v. Deep Fork Drain. 
Dist. No.1, 35 Okl. 447, 180 P 263. 

S. D.—Milne v. McKinnon, 32 S. D. 
627, 144 NW 117. 

Wash.—State v. .King County 
Super. Ct., 31 Wash. 32, 71 P 601. 

Wis.—Ward v. Babcock, 162 Wis. 
539, 156 NW 1007; Bryant v. Robbins, 
70 Wis, 258, 35 NW 545. 

« ne v. Dover, 12 Can. S. 

. 321. 


to an appeal therefrom,*® and the statutory re- 
quirements such as those relating to bond, no- 
tice,®? and the filing of a sufficient record,®? must be 


Ont.—Re Rowland, 22 Ont. L. 418, 
2 OntWN 305, 319, 365, 17 OntWR 
557, 560, 735; Re Stephens, 25 Ont. 
600; Re Jenkins, 25 Ont. 399; Hunt- 
ley Tp. v. March Tp., 1 OntWN 190, 
14 OntWR 1083. 

86.. Dodge County’ v. Acom, 72 
Nebr. 71, 100 NW 136, 61 Nebr. 376, 
85 NW 292. 

87. Collins v. Pottawattamie Coun- 
ty, 158 Iowa 322, 138 NW 1095. 

88. Collins vy. Pottawattamie Coun- 
ty, 158 Iowa 322, 138 NW 1095. 

89. Stingley v. Nichols, 131 Ind. 
214, 30 NE 34; Farley Drain. Dist. v. 
Hamilton County, (lowa) 120 NW 


83. 

[a] Real party in interest.— 
Where the _ statute provides that 
drainage assessments shall be made 
by the county surveyor, and appeals 
therefrom prosecuted against him, it 
has been held that the county is the 
real party at interest, and is entitled 
to defend in the name of the sur- 
veyor, or to employ counsel to appear 
for him and resist the appeal. Sting- 
dey v. Nichols, 131 Ind. 214, 30 NE 


90. Sub-District Comrs. No. 6 v. 
MecNulta, 242 Ill. 461, 90 NE 223; 
Frahm v. Craig Drain. Dist., 200 Ill. 
233, 65 NE 649 (holding that an ap- 
peal from the commissioners’ deci- 
sion classifying the lands is fully 
taken, and the county court has juris- 
diction of the parties and subject 
matter after the filing and accept- 
ance of a bond and the issuance and 
service of, and return to, a super- 
sedeas); Kellogg v. Price, 42 Ind. 
3860; Lynch v. Webster County, 
(Iowa) 182 NW 41; In re Jenison, 145 
Iowa 215, 123 NW 979. 

91,, Hill, Drain. Dist, vs; Hamilton 
County, 162 Iowa 182, 143 NW 991; 
Bradford v. Emmet County, 160 Iowa 
206, 140 NW 804; Henderson v. Polk 
County, (Iowa) 133 NW 671, 672; 
Lynch v. Webster County, (lowa) 132 
NW 41; In re Jenison, 145 Iowa 215, 
123 NW 979; Farley Drain. Dist. No. 
7 v. Hantilton County, (Iowa) 120 
NW 838; Poage v. Grant Tp. Ditch, 
ete, Dist.. No. 5, 141 Iowa, 510, 119 
NW 976; In re Turrell, 63 Misc. 502, 
117 NYS 764. 


92. Sub-District Comrs. No. 6 v. 
McNulta, 242 Ill. 461, 90 NE 223; 
Chicago, .ete; =R. Co. va Hamilton 


County, (lowa) 162 NW 876; Nemaha 
Valley Drain. Dist. No. 2 v. Marcon- 
nit, 90 Nebr. 514, 134 NW 177. 

[a] Duty of clerk mandatory.— 
The duty of the clerk of the county 
court, on the filing of a_ sufficient 
appeal bond in drainage proceedings 
involving land in another county, to 
make and transmit to the county 
court of that county a transcript of 
the proceeding for hearing of the ap- 
peal in the county where the land 
lay, was mandatory and enforceable 
by mandamus. Sub-District Comrs. 
Ne 6 v. MceNulta, 242 Ill. 461, 90 NE 
22a. 

[b] Contents of record. — ¢1) 
Where it is sought to review an ap- 
portionment and assessment in a 
drainage proceeding, that portion of 
the report and apportionment pur- 
porting to charge the property of the 
appellant must appear in the record. 
Union. Pac. Re Co. iv.) Colfax, County, 
84 Nebr. 778, 122 NW 29. (2) Where 
no final order or jvdgment affecting 
appellant’s property appears in the 
record, the appeal will be dismissed. 
Union Pac. R. Co. v. Colfax County, 
supra. 

[ec] Presumptions.—Where no or- 
der establishing a district or for itm- 
provement is to be found in the rec- 
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complied with.°* 
Pleadings. 


a drainage assessment to file a 


forth the decision appealed from, and his claims 
and objections relating thereto,®* and his right to 
be heard is not lost by failure to file the petition 
within the time prescribed by statute unless the 
delay is such that it constitutes a waiver of his 
In other jurisdictions no plead- 
ings are required or allowable on appeal from the 


right of appeal.®® 


decision of the commissioners,’ 
Effect of appeal. 


ord, it will be presumed that proper 
officers discharged their respective 
duties as required by law. Chicago, 
eles) nen Co. Vv. Hamilton "County, 
(Iowa) 162 NW 876. 


93. See statutory provisions. 
94. Reichenbach v. Getty, 163 
Iowa 25, 148 NW 842; Rystad_v. 


Buena Vista County Drain. Dist. No. 
12, 157 Iowa 85, 187 NW 1030. 

' [a] A petition on appeal is suffi- 
cient where it states the several as- 
sessments, the amounts thereof, the 
objections made thereto, and the con- 
firmation thereof, the objections be- 
ing specifically stated. Rystad v. 
Buena Vista County Drain. Dist. No. 
12, 157 Iowa 85, 1837 NW _ 1030. 


95. Reichenbach v. Getty, 163 
Iowa 25, 148 NW 842. 
96. Campbell vy. Parker, 83 Ind. 


449; Baker v. Arctic Ditchers, 54 Ind. 
310; Arctic Ditchers v. Coon, 47 Ind. 
201; Foster’s Branch Ditching COwrve 
Makepeace, 45 Ind. 226; Kellogg v. 
Price, 42 Ind. 360; Romack v. Hobbs, 
13 Ind. A. 138, 41 NE 391. 

97. Peo. v. Weatherhead, 253 Il. 
85, 97 NE 287 [dist Peo. v. Grace, 237 
Tl. 265, 86 NE 628 (where the com- 
missioners proceeded with the levy of 
the tax while the appeal was pend- 
ing, but the appeal was decided and 
the tax reduced before application 
was made for judgment and _ sale, 
and the court held that the collector 
was not entitled to judgment for a 
greater tax than was fixed by the 
jury on the appeal)]; Hardy v. Mc- 
Kinney, 107 Ind. 364, 8 NE 2382. 

98. Peo. v. Weatherhead, 253 Ill. 
85, 97 NE 287; Peo. v. Grace, 237 Ill. 
265, 86 NE 628. 

99. Ill.—Briggs v. Union Drain. 
Dist., 140 Tl. 53, 29 NE 721; Gilker- 
son v. Scott, 76 111. 509. But see Peo. 
vy. Grace, 237 Ill. 265, 86 NE 628 
(holding that the county or circuit 
court on appeal takes jurisdiction 
merely to correct errors, and not to 
determine the matter de novo). 

Ind.—Hardy v. McKinney, 107 Ind. 
364, 8 NE 232. 

Iowa.—Chicago, etc, R. Co. v. 
Wright County Drain. Dist. No. 43, 
175 Iowa 417, 154 NW 888; Flood v. 
Dallas County, 173 Iowa 224, 155 NW 
280 (evidence admissible). 

Nebr.—Richardson County Drain. 
Dist. No. 1 v. Bowker, 89 Nebr. 230, 
131 NW 208. 
anadian River Drain. 
Dist. No. 3 v. Fleenor, 158 P 902 (evi- 
dence admissible). 

See In re Turrell, 63 Misc. 502, 117 
NYS 764 (holding that under the 
Drainage Law [L. (1869) p 2227 ¢ 
888] § 10, on the perfecting of an 
appeal from a drainage assessment, 
the parties are entitled to take tes- 
timeny, and have the commissioners’ 
determination reviewed thereon). 

fa] Trial in equity—In Iowa on 
appeal from an assessment, the case 
is tried as in equity and is heard de 
novo. Chicago, ete., R. Co. v. Wright 


In some jurisdictions the statute re- 
quires a person appealing to the district court from, 


A landowner’s appeal from the 
assessment stays further proceedings by the com- 
missioners, and they have no power to enforce 
them against appellant’s lands while the appeal is 
pending,®” but such appeal does not suspend pro- 
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petition setting 


County Drain. Dist. No. 43, 175 Iowa 
417, 154 NW 888; In re Lightner, 145 
Iowa 95, 123 NW 749. 

1. Peo. v. Green, 242 Ill. 455, 90 
NE 248; Danforth Drain. Comrs. v. 
Isinois Cent? Re Co., Tbs" T3538, 41 
NE 1073; Briggs v. Union Drain. Dist. 
No. 1, 140 Ill. 53, 29 NE 721; Mas- 
eall v. Drainage Dist. Comrs., 422 10. 
620, 14 NE 47; Campbell v. Parker, 
83. Ind. 449; Richardson County 
Drain. Dist. No. 1 v. Bowker, 89 Nebr. 
230, 131 NW 208; Bryant v. Robbins, 
70 Wis. 258, 35 NW 545. 

2. U. S.—Chicago, etc., R. Co. v. 
Appanocse County, 170 Fed. 665 [aff 
182 Fed. 291, 104 CCA 573, 31 LRANS 


1117] (construing Iowa drainage 
law). 
Ill—Sisson v. Drainage Dist. 


Comrs. No. 1, 163 Ill. 295, 45 NE 215; 
Illinois Cent. R. Co. v. East Lake 
rie Drain, Dist., 129 Ill. 417, 21 NH 
Ind.—Goff v. McGee, 128 Ind. 394, 
27 NE 754; Kirkpatrick v. Taylor, 118 
Ind. 329, 21 NE 20; Weaver v. Temp- 
lin, 113 Ind. 298, 14 NE 600. 
Iowa.—Chicago, etc., R. Co. v. Ham- 
ilton County, 162 NW 876; Chicago 
Great Western R. Co. v. Dubuque 
County, 176 Iowa 690, 158 NW 5538; 


Herron y. Greene County Drain. Dist.’ 


60, 1838 NW 846; Kelley v. Greene 
County Drain. Dist. No. 60, 158 Iowa 
735, 138 NW 841 (holding that where 
no appeal is taken from the findings 
of the board of supervisors overrul- 
ing objections to the establishment 
of a drainage district, only those 
questions which affect the authority 
of the board to act and those bearing 
on the assessments are raised by ap- 
peal from the assessments). 

Nebr.—Richardson County Drain. 
Dist. No. 1 v. Bowker, 87 Nebr. 230, 
131 NW 208. 

N. Y.—In_re Turrell, 63 Mise. 502, 
117 NYS 764. 

[a] Under the Iowa drainage law, 
the findings of fact ‘by the tribunal 
making the assessment are conclu- 
sive, and their action can be reviewed 
only as to questions of law, and upon 
the question of the amount of bene- 
fits, which by the express terms of 
the statute is reviewable on appeal. 
Chicago, ete., R. Co. v. Appanoose 
County, 170 Fed. 665 [aff 182 Fed. 
291, 104 CCA 578, 31 LRANS 1117]. 

[b] Assessment for repairs.—(1) 
On appeal from an assessment for re- 
pairs, the question whether appel- 
lant’s lands are subject to assess- 
ment for such purpose may be con- 
sidered. Goff v. McGee, 128 Ind. 394, 
27 NE 754; Kirkpatrick v. Taylor, 118 
Ind. 329, 21 NE 20. (2) Under the act 
of 1883, the authority conferred on 
the circuit court on appeal to de- 
termine the “cost of such repairs and 
removal of obstructions” includes the 
authority to determine whether the 
assessment which the appeal assails 
was made to defray the cost of the 
repairs and removal of obstructions. 


A a ie 
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[§§ 257-258 
ceedings as to the lands of owners not appealing.*® 
[§ 258] ¢. Proceedings on Review. Under 


some statutes an appeal from a drainage assess- 
ment is tried de ae, °° and the issues may be de- 
termined by a jury.t 
mined on appeal from a drainage assessment are 
generally confined to those bearing on the making 
and correctness of the assessment,? and the regu- 
larity of the prior proceedings cannot be reviewed. ; 
Some statutes expressly declare that on appeal 
from a drainage assessment it shall not be com- 
petent for the landowner to show that his land 
received no benefit from the improvement,* but he 
may show that his land was not benefited to the 
amount of the assessment.® 
made before the board or other tribunal,’ except 
those going to the jurisdiction of such tribunal,’ 


The questions to be deter- 


Only those objections 


Weaver v. Templin, 113 Ind. 298, 14 
NE 600. (3) The appellate court can 
hear evidence showing that the ditch 
was not repaired on the line desig- 
nated in the original specifications, 
but on a different one. Taylor v. 
Brown, 127 Ind. 293, 26 NE 822. 

8. Chicago, etc., R. Co. v. Hamil- 
ton County, (Iowa) 162 NW 876; In 


re Turrell, 63 Mise. 502, 117 NYS 
764. But see Markley v. Rudy, 115 
Ind. 533, 18 NE 50 (holding that a 


statute providing that on appeal 
from a drain repair assessment the 
only question tried shall be the cost 
of the repair, and the amount to be 
assessed on appellant’s land, does not 
preclude an issue as to the disqualifi- 
cation of the surveyor by reason of 
interest or relationship). 

4. See statutory provisions; and 
Chicago, ete, R. Co. v. Hamilton 
County, (lowa) 162 NW 868; Chicago, 
ete., R. Co. v. Wright County Drain. 
Dist. No. 48, 175 Jowa 417, 154 NW 
888; Haitz v. Woodbury, etc., Coun- 
ties, 167 Iowa 194, 149 NW 95; Ross 
v. Wright County, 128 Iowa 427, 104 
NW 506, 1 LRANS 431 (statute held 
constitutional); Oliver v. Monona 
County, 117 Iowa 43, 90 ‘NW 510 
(holding that, since a landowner may 
raise the question whether his land 
is properly included in a drainage 
district at the time of the creation 
of the district, he cannot, on an ap- 
peal from the action of the board of 
supervisors in assessing his land for 
a portion of the expenses for the 
drainage, impeach the correctness of 
the determination that his land was 


correctly included in the drainage 
district). 

5. Jackson v. Sac, ete., Counties, 
159 Iowa 673 140 NW 849. 

6. Peo. v. Green, 242 Ill. 455, 90 
NE 248; Christenson v. Hamilton 
County, (lowa) 168 NW 114; Flood 


v. Dallas County, 173 Iowa 224, 155 
NW 280 (objection below held suffi- 
cient); Hatcher v. Greene County, 165 
lowa 197, 145 NW 12; Lightner’s 
App., 156 Iowa 398, 1386 NW 761, 137 
NW 462; Lyon v. Sac County, 155 
lowa 367, 1836 NW 324; In re C. G. 
Hay Drain. Dist. No. 238, 146 Iowa 
280, 125 NW 225; In re Jenison, 145 
Iowa 215, 123 NW 979; In re Light- 
ner, 145 Iowa 95, 123 NW 749; Wheel- 
er v. Bogue Phalia Drain. Dist., 106 
Miss. 619, 64 S 375. But see Lyon vy. 
Sac County, 155 Iowa 367, 136 NW 
324 (holding that in a proceeding un- 
der Code Suppl. [1907] § 1989a1 et 
seq, to establish a drainage district, 
and under § 1989a14, providing for an 
appeal to the district court, an objec- 
tion to the increase of an assess- 
ment, as recommended by the com- 
missioner, can be made on appeal, al- 
though no objection was made before 
the supervisors, the statute not re- 
quiring such objection to be made be- 
fore the board). See generally Ap- 
peal and Error § 636. 

7 In re C. G Hay Drain, Dist.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 258] 
may be considered on appeal. 


classification of lands belonging 


appealing, and to which no objections were made 


before the commissioners.® 


Presumptions and burden of proof.® 
the presumptions are in favor of the correctness of 
the assessment, the burden being upon the land- 


owner to establish error therein.?° 


ute, however, it has been held that the burden of 
proof is on the drainage district to show that the 
land assessed will be benefited by the improve- 


ment.?1 


The findings of the county board in fixing assess- 
ments are entitled to the same weight as the ver- 
dict of a jury or the findings of a court, and will 
not be reversed unless the evidence is insufficient 


No. 238, 146 Iowa 280, 125 NW _ 225; 
In re Lightner, 145 Iowa 95, 123 NW 


749. See generally Appeal and Error 
§ 649. 
[a] The method of making the as- 


‘sessment in proceedings to establish 
a drain is not jurisdictional, and an 
Objection to the manner in which the 
benefits were apportioned by the ap- 
praisers cannot be first raised on ap- 
peal. In re C. G. Hay Drain. Dist. 
No. 23, 146 Iowa 280, 125 NW 225. 

8. Peo. v. Jonkman, 266 Ill. 229, 
107 NE 159; Peo. v. Green, 242 ID. 
455, 90 NE 248; Peo. v. Grace, 237 Ill. 
265, 86 NE 628; Carr v. Peo., 224 Ill. 
160, 79 NE 648. 

{a] Dlustration.—Under the Farm 
Drainage Act § 25, providing that on 
appeal to the county court from the 
decision of the commissioners the 
jury is authorized to find whether the 
land was-marked too high or too low 
in the classification, the words “too 
low” refer to a case where a land- 
owner has filed objections before the 
commissioners that the land of some 
other owner has been classified too 
low, and who is seeking to have the 
classification raised, and the county 
court cannot try the question as to 
whether the classification was too 
low upon appeal by a _ landowner 
whose objection was that it was too 


high, nor can the commissioners 
raise that question and by so doing 
impeach their own _ classification. 


Peo. v. Green, 242 Il]. 455, 90 NE 248. 

9. In proceedings to enforce as- 
sessments see infra § 286. 

Presumptions as to assessments 
generally see supra § 252. 

10. Ill.—Lovell v. Sny Island 
Levee Drain. Dist., 159 Ill. 188, 42 NE 
600; Briggs v. Union Drain. Dist. No. 
L140 Ts 53529 NE 721: 

Ind.—Scott v. Stringley, 132 Ind. 
878, 31 NE 953; Campbell v. Parker, 
83 Ind. 449. 

Iowa.—Chicago, etc, R. Co. 
Hamilton County, 162 NW 876; ‘chi 
oe ete., R. Co. v. Hamilton County, 
162 NW 868; Mayne v. Pottawattamie 
County, 178 Towa 783, 160 NW 345 
Chicago Great Western Rie Worthen 
Dubuque County, 176 Iowa 690, “458 
NW bod 350 Chicago, etc, UR. Cos Vv. 
Wright County Drain. Dist. No. 43, 
175 Iowa 417, 154 NW 888; Chicago 
Great Western R. Co. v. Dubuque 
County Bd. of Suprs., 173 Iowa 224, 
156 NW 553; Hatcher v. Greene Coun- 
ty, 165 Iowa 197, 145 NW 12; Collins 
v. Pottawattamie County, 158 Iowa 
322, 138 NW 1095; Rystad v. Buena 
Vista County Drain. Dist. No. 12, 157 
Towa 85, 137 NW 1030 (commission- 
ers presumed to have considered all 
evidence); Lightner’s App., 156 Iowa 
398, 136 Nw 761, 137 NW 462; Gut- 
tormsen Vv. Worth County Drain. Dist. 
No. 7, 153 Iowa 126, 133 NW_ 326; 
Johnson Drain. Dist. No, 9,0V: Ham- 
jlton County, 141 Iowa 380, 118 NW 
380. 

Min v. Nelson, 116 Minn. 
424, 133 NW 1010. 

N. J.—In re Pequest River Great 


The court or jury 
have no power to determine the correctness of a 


DRAINS 


to persons not 
On appeal 
portionment.?® 


Under one stat- 


tirely.1* 


Meadows Drain., 
43 N. J. L. 456]. 
Okl.—Catron v. Deep Fork Drain. 
Dist.-No: 1, 35 Okl.’ 447,130 P 263. 
See Peo. v. Jefferson County Ct., 55 
N. Y. 604 (holding that the court is 
not concluded by the return of the 
commissioners or their testimony as 
to what rule of apportionment was 
adopted, but, the question is an open 
one to be determined on the evi- 


dence). 

[a] Rule applied.—(1) Where as- 
sessments levied for repairs to a 
drain are less than the amounts 
actually paid for the repairs, the ap- 
pellate court will presume in the ab- 
sence of evidence to the contrary 
that appellants’ lands were not as- 
sessed in an amount greater than 
their just proportion for such repairs. 
Seott v. Stringley, 132 Ind. 378, 31 
NE 953. (2) Where the appellant 
adduced convincing evidence that his 
land was in no wise benefited by a 
drain, but had _ theretofore been 
drained by appellant at his own ex- 
pense, and the only showing to the 
contrary is the report of the commis- 
sioners, unaccompanied by any evi- 
dence to sustain it, the court is bound 
to review such assessment. In re 
New York Cent., etc., R. Co., 5 Silv. 
Sup. 390, 8 NYS 247. 

[b] Showing fraud or bias.—Ob- 
jections to assessments made by the 
commissioners must be supported by 
proof of such error’ on their part as 


to indicate bias or fraud. In re Pe- 
quest River, 42 N. J 552: 
[c] Assessment roll as prima 


facie evidence.—(1) The introduction 
of the assessment roll in evidence on 
appeal from a drainage assessment 
makes out a prima facié case in fa- 
vor of its confirmation, and it is 
then necessary for the objectors to 
introduce evidence to impeach such 
assessment. Briggs v. Union Drain. 
DistewNay Ly 140) TN 535029) Ne 720 
(2) In Indiana, however, it has been 
held that on appeal to the circuit 
court in a proceeding to assess bene- 
fits for the construction of a drain, 
the report of the appraisers is not 
admissible. Beck v. Pavey, 69 Ind. 
304; McKinsey v. Bowman, 58 Ind. 88. 

11. Richardson County Drain. 
Dist. v. Bowker, 89 Nebr. 230, 233, 131 
NW 208. 

“No doubt the report of the en- 
gineer when approved and confirmed 
by the drainage board is prima facie 
evidence of the matters therein re- 
quired to be stated, but this fact does 
not change the burden of proof. If 
the drainage district has the burden, 
it can use the engineer’s report, if so 
confirmed and approved in the first 
instance, as evidence to sustain that 
burden.” Richardson Drain. Dist. No. 
1 v. Bowker, suprd. 

12. Dodge County v. Acom, 72 
Nebr. 71, 100 NW 186. And see Chi- 
cago Great Western R. Co. v. Du- 
buque County, 176 Iowa 690, 158 NW 
553 (holding that the fact that the 
commissioners and board of super- 


42 N. J. L. 553 [aff , 
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to sustain them, and they are clearly wrong.'? 
Decision on appeal. The court may, on appeal, 
reduce the amount of an assessment when it is in- 
equitable and excessive,? or it may set it aside for 
fraud, gross error, or apparent mistake,‘* or for 
want of jurisdiction of the board making the ap- 
Any statutory 
the procedure in the appellate court upon the rendi- 
tion of its decision must be complied with.'® 
court may, when it finds that the assessments are 
based on an erroneous method, order a reassess- 
ment, and need not set aside the assessment en- 
If the assessments are adjudged erroneous 
and the other findings of the board are approved, 
the judgment merely annuls the assessment, and 
does not vacate the entire proceeding."* 
or judgment of confirmation should provide for in- 


requirement as to 


An ‘order 


visors whose duty it was to fix the 
assessment personally inspected the 
different properties in the district 
should be given weight). But see 
Peo. v. Jefferson County Ct., 55 N. Y. 
604 [aff 1 Thomps. & C. 603] (hold- 
ing that, where the rule of apportion- 
ment was erroneous, the county court 
on appeal to it by a person feeling 
himself aggrieved by such an assess- 
ment is not concluded by the return 
of the commissioners or the testi- 
mony of one of them as to what, rule 
of apportionment was adopted, but 
the question is an open one to be de- 
termined upon the evidence). 

18. Chicago Great Western R. Co. 
v. Dubuque County, 176 Iowa 690, 158 
NW 553; Chicago, ete.,| R. Co. *v. 
Wright County Drain. Dist. No. 43, 
175 Iowa 417, 154 NW 888; Flood v. 
Dallas County, 173 Iowa 224, 155 NW 
280; Harriman v. Franklin County, 
169 Iowa 324, 151 NW 468; Hill Drain. 
Dist. No. 115 v. Hamilton County, 162 
Iowa 182, 143 NW 991; Bibler v. Ham- 
ilton County, 162 Iowa 1, 142 NW 


1017; Pollock v. Story County, ‘157 
Iowa 232, 138 NW 415. 

14. Hatcher v. Greene County, 165 
Iowa 197, 145 NW 12. 

15. In re Lightner, 145 Iowa 95, 
123 NW 749. 

16. State v. Nelson, 116 Minn. 424, 


133 NW 1010. 

[a] Where the appeal is tried in 
a county other than that in which the 
proceeding was instituted, the clerk 
of the district court in which the ap- 
peal is tried must certify and return 
the verdict of the jury or order of 
court to the clerk of the district court 
of the county where the proceedings 
were commenced, and such verdict or 
order is entered and enforced as a 
part of the proceedings in the last 
mentioned county. The verdict and 
order so certified is the final deter- 
mination of the proceedings, and no 
judgment thereon is necessary. In 
re Norman County, ete, Judicial 
Ditch No. 52, 131 Minn. 372, 155 NW 
626; State v. Nelson, 116 Minn, 424, 
133 NW 1010. 


17. Peo. v. Jefferson County Ct., 
56 Barb. (N. Y.) 136. But see Sunier 
v. Miller,, 105° Undse3983)- 4 INE) 867 


(holding that the statute respecting 
proceedings before the board of com- 
missioners and referring to appeals 
from the decisions of the boards re- 
lating to the construction of drain- 
age ditches authorizes the circuit 
court to remand a case to the board 
for further hearing); Kellogg v. 
Price, 42 Ind. 360 (holding that under 
the Drainage Law [Act March 11, 
1867 (8 St. p 228)], it was not in- 
tended that there should of neces- 
sity be a reassessment of the benefits 
and damages, although the common 
pleas would, when necessary, have 
the power to appoint new appraisers 
or reappoint the former ones to make 
a reappraisement in whole or in part 
of the lands benefited or damaged). 

18. Sunier v. Miller, 105 Ind. 393, 
4 NE 867. 


The- 


, 
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terest from the time the assessment was made,19 

d. Further Appeal or Writ of Error. 
Where an appeal is taken from the assessment, the 
judgment of the court confirming, 
modifying the assessment is generally reviewable 
by a higher court on appeal or writ of error.” 
Under some statutes, the proceeding is triable de 
novo in the supreme court as an equitable proceed- 
The assessment, regularly made and affirmed 
by the district court, comes to the supreme court | 
with every presumption in its favor,?? and while 
the propriety of the assessment must be reviewed, 
it will not be disturbed except in case of gross 
Where the evidence is conflicting, 
the verdict of the jury,?* or the action of the court 
in reducing or vacating assessments,?> will not be 
interfered with. Nor will a judgment be reversed 
Objections not raised 


[§ 259] 


ing.?+ 


error or fraud.?8 


for nonprejudicial error.?® 


19. Lightner’s App., 156 Iowa 398, 
136 NW 761, 137 NW 462. 

20. ; i etc., UR Con ws 
Appanoose County, 182 Fed. 291, 104 
OA 738, ol) MRANS A117. Taft 170 
Fed. 665]. 

Ill.—Boone’s Pond Mut. Drain. 
Dist. v. St. Louis, etc., R. Co., 268 Ill. 
264, 109 NE 21 (holding that L. 
[1909] p 171, allowing appeals from 
the county court in drainage district 
proceedings from the classification of 
lands and the assessment based 
thereon, to the supreme court, re- 
pealed the provision of the Farm 
Drainage Act § 25, for an appeal to 
the circuit court); Leonard v. Ar- 
nold, 244 Ill. 429, 91 NE 534 (appeal 
allowed to circuit court from county 


court). 

Ind.—Campbell v. Parker, 83 Ind. 
449. 

Iowa.—Chicago, ete, R. Co. v. 


Wright County Drain. Dist. No. 43, 
175 Iowa 417, 154 NW 888; Monson 
v. Boone, ete., Counties, 167 Iowa 
473, 149 NW 624; Hill Drain. Dist. 
No. 115 v. Bd. of Suprs., 162 lowa 
182, 143 NW 991; Jackson. v. Sac, etc., 
Counties, 159 Iowa 673, 140 NW 849; 
Kelley v. Greene County Drain. Dist. 
No. 60, 158 Iowa 735, 138 NW 841; 


Pollock v. Story County, 157 Iowa 
232, 1388 NW 415; Rystad v. Buena 
Vista County Drain. Dist., 157 Iowa 


85, 137 NW 1030; Lightner’s App., 156 
Iowa 398, 136 NW 761, 137 NW 462 
(waiver of appeal by acceptance of 
benefits) ; Guttormsen ve Worth 
County Drain. Dist. No. 7, 153 Iowa 
126, 133 NW 326; In re Jenison, 145 
Towa 215, 123 NW 979; In re Farley 
Drain. Dist. INGYFY, 144 Iowa 476, 
123 NW 241; In re Farley Drain. 
Dist. No. 7, 140 Iowa 339, 118 NW 
432. 

Minn.—Broun y. Martin County, 
140 Minn. 508, 167 NW 543. 

Nebr.—Baker v. Morrill Drain. 
Dist., 98 Nebr. 791, 154 NW 533; 
Dodge County v. Acom, 72 Nebr. 71, 
100 NW 136. 

N. D.—Edwards v. Cass County, 23 
N: D. 555) 137 NW 580: 

Okl.—North Canadian River Drain. 
Dist: No. 3 v. Fleenor, 158 P 902. 

21. Bradford v. Emmet County, 
160 Iowa 206, 140 NW 804. 

22. Chicago, etc., i. 
Wright County Drain. Dist. No. 43, 
175 Iowa 417, 154 NW 888; Light- 
ner’s App., 156 Iowa 396, 136 NW 761, 
137 NW: 462 (holding that the dis- 
trict court on appeal from a drain- 
age assessment made by the board of 
supervisors must start with the pre- 
sumption that it is correct, and the 
supreme court on appeal from a judg- 


Co. Vv. 


ment of the district court reducing 
the assessment must presume that 
the district court observed the 
rule, and that its judgment is cor- 
rect). 

a3. 1Chicago; "etc,,. RueCoy “ve Ayp= 
panoose County, 182 Fed. 291, 104 


DRAINS 


reducing, or 


of the decree.?® 
[§ 260] 4. 


CCA 573, 31 LRANS 1117 [aff 170 
Fed. 665]; Jackson v. Sac, ete., Coun- 
ties, 159 Iowa 673, 140 NW 849; Pol- 
lock v. Story County, 157 Iowa 232, 
138 NW 415; In re Farley Drain. 
Dist., 140 Iowa 339, 118 NW 432 
(holding that, if the assessment is 
equitably apportioned, and does not 
exceed the benefit conferred, there is 
no constitutional objection which the 
supreme court can consider); Baker 
v. Morrill Drain. Dist., 98 Nebr. 791, 
154 NW 533 (where evidence that the 
directors, before apportioning bene- 
fits within a drainage district, went 
on each parcel of land and inspected 
each parcel and that the district 
judge on appeal went upon and in- 
spected the land, and then affirmed 
the board’s action, was held suffi- 
cient, in the absence of satisfactory 
evidence of fraud or mistake, to sus- 
tain findings and judgment for de- 
fendant board of directors); Edwards 
v. Cass County, 23 N. D. 555, 137 NW 
580 (holding that the supreme court 
will not review the judgment of the 
drainage board as to specific benefits 
apportioned in percentages, in the ab- 
sence of allegations and proof of 
fraud, or something more than error 
of judgment). And see Rystad v. 
Buena Vista County Drain. Dist. No. 
12, 157 Iowa 85, 137 NW 1030 (hold- 
ing that ordinarily, on review of a 
drainage district assessment, the 
findings of the assessing commis- 
sioners will not be disturbed, if con- 
sistent with the findings of the trial 
court upon disputed facts). 


fot Campbell vy. Parker, 83 Ind. 
25.6 Hill Drain.» Dist. 3No, aib ev. 
Board of Suprs., 162 Iowa 182, 143 
NW 991; North Canadian River 
Drain. Dist. No. 3 v. Fleenor, (Ok1.) 
158 P 902. 
26. Monson v. Boone, ete., Coun- 


ties, 167 Iowa 473, 149 NW 624 (hold- 
ing that the action of the trial court 
in ordering an engineer’s report of 
the comparative cost of different sec- 
tions as a basis of his computation 
justifying his assessments was not 


prejudicial to appellants); Broun vy. 
yee 140 Minn. 508, 167 NW 
43. 

27. In re Farley Drain. Dist. No. 


7, 144 Iowa 476, 123 NW 241. 


28. lLightner’s App., 156 Iowa 398, 
136 NW 761, 137 NW 462. 
29. Certiorari: 


11 Cx Tp 


To review proceedings for: 
Construction of drains see supra §§ 
144, 145. 
Improv ement of drains see supra § 


30. Iowa.—Shepard v. Johnson 
County, 72 Iowa 258, 383 NW 770. 

Mich.—Clinton Tp. v. Teachout, 150 
Mich. 124, 111 NE 1052; Jones v. 
Gable, 150 Mich. 30, 113 NW 577. 

Minn.—State v. Nelson, 116 Minn. 


Generally see Certiorari 
80 


Certiorari.”° 
assessment for a drainage improvement may be 
tested by a writ of certiorari.°*° 
not lie where there is an adequate remedy by ap- 
peal, nor at the instance of a person not affected 
by the assessment.*? 
amount of an assessment for a drain cannot be con- 
sidered on an application for a writ of certiorari 
‘to review the proceedings of the officers in making 
such assessment,** but should be attacked by a peti- 
tion for an abatement.** 


& gia te 
| one 
. 


[$§ 258-260 


below will not be considered.” 
Remand and proceedings thereon. 
peal from a decree reducing certain assessments 
and confirming others renders inoperative the de- 
eree fixing time for payment, a new time must be 
fixed on remand after modification and affirmance 


Since an ap- 


The legality of an 


But the writ will 


It has been held that the 


Nor can the relator’s 


424, 133 NW 1010. 

N. J.—East Orange v. Hussey, 70 
N. J. L. 244, 57 A 1086; Zeliff v. Bog, 
etc., Meadow Co., 68 N. J. L. 200, 56 A 
302; Benjamin v. Bog, ete., Meadow 
Co.5563. Nivds Die 7152 7A 2155 Ben-= 
jamin v. Hiler, 63 N. J. L. 145, 47 A 
24; Craig v. Mackey, 48 N. J. L. 
363, 7 A 494; Skinkle v. Essex Coun- 
rie Clinton Tp., SON ING dimen oOs 

Y.—Peo. v. Nearing, 27 N. Y. 
306, Peo. v. Jefferson County Ct., 1 
Thomps. So) C= 603- 

Can.—In re Trecothic Marsh, 37 
CansS) Cayiz9: 

{a] Certiorari, and not a writ of 
error, is the proper remedy to bring 
to the supreme court proceedings ‘for 
the appointment of commissioners to 
make an assessment for a drainage 
improvement and the ruling of the 
circuit court refusing to confirm the 
report of the commissioners. Bast 
Orange v. Hussey, 70 N. J. L. 244, 57 
A 1086. 

[b] Time of issuance.—(1) A writ 
of certiorari was not prematurily iss 
sued where the order_of the court 
denying a new trial was made and 
signed on Dec. 13, and the writ 
issued on the same day and served on 
Dec. 15, although the order de- 
nying a new trial was not filed until 
Dee, 14; since the filing on that 
day related back to the date it was 
made. State-vy. Nelson, 116 Minn. 424, 
133 NW 1010. (2) Where the statute 
provides that no writ of certiorari 
shall be granted after the expiration 
of a specified period, an order made 
after the time so prescribed is void, 
although it was applied for and 
judgment on the application reserved 


before the time had expired. In 
re Trecothic Marsh, 37. Can. S. GC 
Ty 

[c] Effect of delay.—A landowner 


cannot take advantage of .any mere 
irregularity in procedure in levy- 
ing an assessment where it was 
levied seven years prior to his suing 
out a writ of certiorari. Zeliff v. 
Bog, ete., Meadow Co., 68 N. J. L. 
200, 56 A 302. 

31. Sanner v. Union Drain. Dist., 
64 Ill. A. 62 [rev 175 Ill. 575, 51 NE 
857] (holding that, where the classi- 
fication of lands in a drainage dis- 
trict is complete, any person inter- 
ested may appeal to three super- 
visors, as provided by statute, and, 
if he neglects so to do, he cannot 
bring certiorari); Peo. v. Haines, 3 
Thomps. & C. (N. Y.) 224 (where it 
was held that-the proper remedy was 
appeal to the county court within the 
time designated by the _ statute); 
State v. ae County Super. Ct., 31 
Wash, 32, 71 P 601. 

art State v. Nelson, 136 Minn. 272 

59 NW 758, 161 NW 576. 

S3. Beals v. James, 173 Mass. 591, 
54 NE 245, 

34. Beals v. James, 173 Mass. 591, 
54 NE 245. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ree 


§§ 260-261] 


right to receive compensation for land taken for 
the drain be considered where the commissioners 
In reviewing the 
decision of the county court made on appeal from 
an assessment, the supreme court is limited to the 
facts appearing upon the return to the certio- 


have only assessed the benefits.*® 


rari.°® 
[§ 261] 
General,** 


5. 


BO, Peo. Vas, .Nearine, 27, IN. WY. 
306. 
36. Peo. v. Jefferson County Ct., 1 


Thomps. &. ©, (UN. —-Y.)) 6038— faft 53 
N. Y. 604]. 
37. Collateral attack: 


On drainage prcceedings generally 
see supra §§ 151, 152. 
On organization of drainage districts 
see supra § 45. 
Injunction to restrain enforcement 
of assessment see infra §§ 262-266. 
38. Ark—Mudd v. St. Francis 
Ppraine Dist... ity tArk. 30, A%3 “SW 
825; Hale v. Moore, 82 Ark. 75, 100 
SW 742; Driver v. Moore, 81 Ark. 


80. 98 SW 734. 

Cal.—Swamp Land Reclamation 
Dist. No. 341 v. Blumenberg, 156 Cal. 
539, 106 P 392; Peo. v. Hagar, 66 
Cal. 59, 4 P 951; Finnan v. Reclama- 
tion Dist. No, 273, 26 Cal. A. 714, 148 
Pei lia e LO. 

Tll.— Peo. v. Soucy, 261 Ill. 108, 103 


NE 570; Kickapoo Drain. Dist. v. 
Jackson, 255 Ill. 504, 99 NE 596; 
Peo. v. Welch, 252 Ill. 167, 96 NE 


991; Peo. v. Seaman, 939 Ill. 
Ne 212; Spring Creek Drain.—Dist. v. 
Joliet Highway Comyrs,,. 239 L520, 
87 NE 394; Shanley v. Peo., 225 Ill. 
579, 80 NE 277; Stack v. Peo, 217 I. 
220, 75 NE 347; Dix Highway Comrs. 
v. Big Four Drain. HOS ty regal ermtlicns 
69 NE 576; Hammond V. Peo., 169 
Tll. 545, 48 NE 5738; Peo. v. Weber, 
164 Ill. 412, 45 NE 723; Tucker v. 
Peo., 156 Ill. 108, 40 NE 451; Rieb- 
ling v. Peo. 145 Ill. 120, 33 NE 
1090; Wabash Hast ens Conve sHase 
Lake Fork Special Drain. Dist., 134 
Tee SS ae OLIN Ee odes Oly aLiEV ALS 12.8 5)5 
Blake v. Peo., 109 Ill. 504; Moore v. 
Peo., 106 Ill. 376. 

Ind.—Terre Haute, etc., R. Co. v. 
Soice, 128 Ind. 105, 27 NH 429; State 
v. Thompson, 109 Ind, 533, 10 NE 
305; Sunier v. Miller, 105 Ind. 393, 
4 NE 867; Foster v. Paxton, 90 Ind. 
122: Cox v. Bird, 88 Ind. 142; Powell 
- Vv. Clelland, 82 ind. 24; Moffit v. Med- 
sker Draining Assoc., 48 Ind. 107; 
Toner v. McCarter, 58 Ind. A. 682, 
108 NE 879; Larimer v. Krau, 57 
Ind. A. 33, 103 NE 1102, 105 NE 936; 
Murray v. Gault, (Ind. A.) 98 NE 
878 [rev on other grounds 179 Ind. 
658, 101 NE 632]; Pumphrey v. Hol- 
lisned Sy ina:, 7A. 319, 87 NE 255. 

Mich.—Troost vy. Fellows, 169 Mich. 
66, 134 NW 1011; Hinkley v. Bishopp, 
152 Mich. 256, 114 NW 676; Hudle- 
myer v. Dickinson, 143 Mich. 250, 106 
NW 885, 108 NW 1116; Brady v. Hay- 


611, 88 


ward, 114 Mich. 326, 72 NW 233; 
Smith v. Carlow, 114 Mich, 67, 72 NW 
22. 


Minn.—Jacobson v. Lac Qui Parle 
County, 119 Minn. 14, 137 NW 419. 


wWiss.—Allen v. Hopson Bayou 
Drain. Dist, 106 Miss. 630, 64 S 
413. 


Nebr.—White v. Papillion Drain. 
Dist., 96 Nebr. 241, 147 NW 218. 

N. "J.—Craig Vv. Mackey, 48 N. J. li 
863, 7 A 494. 

N, C.—Middle Canal Co. v. Whit- 
ley LIZ N.C. 100; 90) SH: 15 Carter v. 
Drainage Comrs., 156 N. on 183, 72 
SE 380. 

N. D.—Bergen Tp. v. Nelson Coun- 
ty, 338 N. D. 247, 156 NW .559; Ed- 
wards v. Gass County, 23 N. D. 555, 
137 NW 580; Hackney v. Elliott, 23 
ING De Bis; 137 NW 433; Alstad v. 
Sim, 15 N. D. 629, 109 NW 66; State 
y. Fisk, 15 N. D. 219, 107 NW 191; 


Collateral Attack on Assessment in 
It is a rule of general application that 
the determination of the tribunal levying or con- 
firming drainage assessments cannot be collaterally 


DRAINS 


edy.*8 
Exceptions to 


lutely void,** as 


Turnquist v. Cass County Drain. 
Comrs:, 11 N. D. 514, 92 NW _ 862; 
Hrickson v. Cass County, 11 N. D. 
494, 92 NW 841, 

Ss. D.—State Vv. Pound, 34 S. D. 628, 
150 NW 287; Smith v. Pence, 3-85 D. 
516, 146 NW 709. 

Wis.—Stone v. Little Yellow Drain. 
Dist., 118 Wis. 388, 95 NW 405. 

Can.—Ellice Tp. Corp. v. Hiles, 23 
Cameisn ©ni429. 

And see cases infra notes 39-43. 

39. Ark.—Mudd v. St. Francis 
Drain;. Dist, LL v Ark, 30,5173. SW. 
§25; Hale v. Moore, 82 Ark. 75, 100 
SW 742; Driver v. Moore, 81 Ark. 
80, 98 SW 734. 

Cal.—Swamp Land Reclamation 
Dist. No. 341 v. Blumenberg, 156 Cal. 
539, 106 P-392; Peo. v. Hagar, 66 Cal. 
594 PROS a 

1ll.—Peo. v. Leonard, 279 Ill. 159, 
116 NE 6238; Peo. v. Garner, 275 I11. 
228, 114 NE 27; Peo. v. Le Tempt, 272 
DI. 586, 112 NE) 335; Peo. v.. Soucy, 
260 SIS LOS. 103 INE wor0s peo ve 
Welch, 252 Ill. 167, 96 NE 991; Peo. 
v. Seaman, 239 Ill. 611, 88 NE 212; 
Shanley v. Peo., 225 Ill. 579, 80 NH 
Di Dix High way, «Comms. uve. ble 
Four Drain. Dist., 207 Ill. 17, 69 NH 
576; Peo. v. Weber, 164 Ill. 412, 45 
NE 723; Tucker v. Peo., 156 Ill. 108, 
40 NE 451; Riebling v. Peo., 145 Ill. 
120, 33 NE 1090; Wabash Hast R. Co. 
v. Lake Erie Fork Special Drain. 
Dist, e484, 25 NIE eii8145, 10 
LRA 285; Blake v. Peo., 109 Ill. 504; 
Moore v. Peo., 106 Ill. 376. , 

Ind.—Terre Haute, etc., R. Co. v. 
Soice, 128 Ind. 105, 27 NE 429; State 
v. Thompson, 109 Ind. 533, 10 NE 
305; Sunier v. Miller, 105 Ind. 393, 4 
NE 867; Foster v. Paxton, 90 Ind. 
122; Cox v. Bird, 88 Ind. 142; Powell 
vy. Cleland, 82 Ind. 24; Moffit v. Med- 
sker Draining Assoc., 48 Ind. 107. 

Mich.—Brady v. Hayward, 114 
Mich. 326, 72 NW 233; Smith v. 
carow, 114 Mich. 67, 72 NW 22. 

. J.— Craig v. Mackey, 48 N. J. L. 
363, “7 A 494, 

Wis. —Stone y. Little Yellow Drain. 
Dist., 118 Wis. 388, 95 NW 405. 

See infra note 48. 

Presumptions and burden of proof 
in proceedings to enforce assessments 
see infra § 286. 

40. See infra § 262. 
Shanley v. Peo., ,225. Ill. 579, 
80 NE 277. 

42. Hale v. Moore, 82 Ark. 75, 100 
SW 742; Peo. v. Garner, 275 Ill. 228, 
114 NE 27; Peo. v. Le Tempt, 272 Ill. 
586,112 Ni 335.0 See Brebt v. Pre- 
torious, 48 Ind. A. 527, 96 NE. 211 
(holding that, while the remedy of 
appeal given by L. [1905] ¢ 157. § 10, 
for reviewing an assessment for the 
repair of drains must he followed 
where the tribunal obtains jurisdic- 
tion and the assessment is merely 
erroneous, where the assessment was 
absolutely void because the statutory 
notice was not given, the property 
owner may bring an independent suit 
to have it canceled). 

{a] Erroneous classification. — 
Where it was the fault of the objec- 
tors to the assessment of a drainage 
district, formed under the Farm 
Drainage Act, that their lands were 
classified in combination with those 
of others, in failing to have the clas- 
sification corrected, the deduction by 
the court, in proceedings for judg- 
ment for the assessment against the 


fey] g45 


attacked,’ as by raising objections thereto in pro- 
ceedings for the enforcement of the assessment,3? 
or by suit in equity to set aside or restrain collee- 
tion thereof,*® where direct proceedings in quo war- 
ranto are available to the objecting landowner,** 
or where the statute authorizes an appeal from the 
assessment,?? or provides some other adequate rem- 


rule. The rule against collateral 


attack does not apply where the assessment is abso- 


for fraud,* demonstrable mistake 


lands, of land which should have 
keen separately classified, was all the 
objectors could ask. (Peo. vi. Le 
Tempt, 2/72 Jil) 5865. 112 NH 335. 

Remedy by appeal as precluding 
suit to restrain enforcement of as- 
sessment see infra § 262. 

43. Swamp Land Reclamation 
Dist. No. 841 vy Blumenberg, 156 Cal. 
539, 106 P 392; Middle Canal Co. v. 
Whitley, 172 N. C. 100, 90 SE 1 (hold- 
ing that, if there is an irregularity 
in a, drainage assessment which does 
not avoid it on its face, it is the duty 
of a person assessed to apply to the 
district for correction). 


__[a] Remedy in action to test vee 
idity of assessment.—Under Pol. 
Code § 3493%, providing for an ac- 


tion to determine the validity of 
drainage assessments in which de-- 
fendants must allege in their answer 
why the assessment is illegal and 
making the judgment therein con- 
clusive, a landowner can make no de- 
fense to the enforcement of the as- 
sessment which he might have urged 
in the former proceeding. Swamp 
Land Reclamation Dist. No. 341 v. 
Blumenberg, 106 Cal; 539, 106 P 392. 

44, Peot Va Hagar. 49) Calle 229% 
Finnan y. Reclamation Dist. No. 273, 
26_Cal. A. 714, 148 P 227, 152 P 1197; 
Peo. v. Larsen, 282 1. 501, 118 NE 
749; Peo. v. Jonkman, 266. Ill. 229, 
107 NE 159; Peo. v. Brown, 253 Ill. 
578, 97 NE 1075; Spring Creek 
Drain. Distseow: Joliet Highway 
Comrs., 238 Ill. 521, 87 NE 394 (juris- 
diction not presumed in absence of 
recital of jurisdictional facts); Carr 
v. Peo., 224 Ill, 160, 79 NE 648; Mur- 
ray v. Gault, (ind. A’) 98 NE 878 
[rev on other grounds 179 Ind. 658, 
101 NE 632]; Pumphrey v. Hollis, 
43 Ind. A. 319, 87 NE 255; St. Charles 
Municipal Drain. Dist. v. Cousin, 130 
La. 331, 57 S 992 (where the proceed- 
ings were in contravention of the 
constitution and statutes). 

[a] Unconstitutionality of statute. 
— Defendant in a suit to collect a 
drainage assessment may contest the 
constitutionality of the statute under 
which it was levied. Peo. v. Brown, 
253 Ill. 578, 97 NE 1075. 

Presumptions and burden of proof 
in proceedings to enforce assessments 
See infra § 286. 


45. 1l.—Peo:. vs \ Welch,’ 252 T11: 
167, 96 NE 991. 

Mich.—Troost  v. Fellows, - 169 
Mich. 66, 134 NW 1011; Hinkley v. 


Bishopp, 152 Mich. 256, 114 NW 676; 
Hudlemyer vy. Dickinson, 143 Mich. 
250, 106 NW 885, 108 NW 1116. 

Minn _—Jacobson v. Lac Qui Parle 
County, 119 Minn. 14, 187 NW 419. 

N. D.—Alstad v. Sim, 15 N. D. 629, 
109 NW 66; State v. Fisk, i5 Nias 
219, 107 NW 191; Turnquist v. Cass 
County Drain. Comrs., 11 N. D. 514, 92 
NW _ 852; Hrickson v. Cass County, 
11 N. D. 494, 92 NW 841. 

Wis.—Stone v. Little Yellow Drain. 
Dist., 118 Wis. 388, 95 NW 405. 

[a] Fraudulent change in classi- 
fication.—If, after a classification has 
been finally made and determined up- 
on, and before any assessment has 
been made in accordance therewith, 
changes are fraudulently made in the 
classification, an assessment based 
upon such classification as changed 
is invalid, and the objection may be 
raised on application for judgment. 
Peo. v. Welch, 252 Ill. 167, 96 NE 


746 [190.J.] 


of faect,*® or want of jurisdiction.‘ 
been held that objections to an assessment may be 
raised in proceedings to enforce such assessment, 
where the landowner has no other opportunity to 


be heard.4® 
[§ 262] 
sessment *°—a. Right of Action. 


991 [dist Leonard v. Arnold, 244 Ill. 
429, 91 NE 534 (where the commis- 
sioners fraudulently classified their 
own lands lower than they should 
have been classified, and it was held 
that the charge of fraud merely went 
to the motive of the commissioners 
and was equivalent to the charge that 
they had made an improper classi- 
fication from mistake ‘or want of 
judgment) ]. 

46. Jacobson v. Lac Qui Parle 
County, 119 Minn. 14, 137 NW 419. 

47. Peo. v. Welch, 252 Fil. 167, 96 
NE 991; Peo. v. Seaman, 239 Ill. 611, 
88 NE 212; Spring Creek Drain. Dist. 
v. Joliet Highway Comrs., 238 Ill. 
521, 87 NE 394; Dix Highway Comrs. 
v. Big Four Drain. Dist., 207 Ili. 17, 
69 NE 576; Murray v. Gault, 179 Ind. 
658, 101 NE 632 [rev (ind. A.) 98 NE 
878] (presumptions); Toner v. Mc- 
Carter, 58 Ind. A. 682, 108 NE 879; 
Larimer v. Krau, 57 Ind. A. 33, 103 
NE 1102, 105 NE 936; Brett v. Pre+ 
torious, 48 Ind. A. 527, 96 NE 211; 
Pumphrey v. Hollis, 43 Ind. A. 913, 
87 NE 255; Turnquist v. Cass County 
Drain. Comrs., 11 N. D. 514, 92 NW 
852; Erickson v- Cass County, 11 
N. D. 494, 92 NW 841. 

[a] The record must show want 
of jurisdiction in order to render the 
assessment subject to collateral at- 


tack. Dix “Highway Comrs. v. Big 
Four Drain. Dist., 207 Ill. 17, 69 NE 
576 


Presumptions and burden of proof 
in proceeding’s to enforce assessments 
see infra § 286, 

48. Swamp Land Reclamation 
Dist. No, 341 v. Blumenberg, 156 Cal. 
532, 106 P 889; Lower Kings River 
Reclamation Dist. No. 531.v. Phil- 
lips; 108 Cal. 306, 39 P 630, 41 P 335 
(holding that such an attack on the 
assessment is only apparently, not 
really, collateral); Peo. v. Schwartz, 
284 Ill. 159, 119 NE 900; Peo. v. Gar- 
ner, 267 Ill. 396, 108 NE 344; Peo. v. 
Jonkznan’ 266: 111-229) 107 NE 159: 
Peo. v. Whitesell, 262 Ill. 387, 104 NE 
688; Peo. v. Soucy, 261 Ill. 108, 103 
NE 570; Peo. v. Burrall, 258 Ill. 509, 
101 NE 933; Peo. v. Brown, 253 I11. 
578, 97 NE 1075; Peo. v. ‘Welch, 252 
Tll. 167, 96 NE 991; Peo. v. Adair, 247 
Tll. 398, 983*NE 352 (reassessment) ; 
Peo. v. Carr, 231 Il]. 502, 83 NH 269; 
Carr v. Peo., 224 Ill. 160, 79 NE 648; 
Payson v. Peo., 175 Ill. 267, 51 NE 
588; Robeson v. Peo., 161 Jll. 176, 43 
NE 619. 

[a] Rule applied.—An appeal pro- 
vided for by the Farm Drainage Act 
§ 27, being confined to the sole ques- 
tion that the tax was greater than 
the benefit, where the assessment is 
void, because levied for work already 
agone, and not for work proposed, it 
is properly taken up on writ of er- 
ror in proceedings to enforce the as- 


sessment. Peo. v. Fulton, 280 Ill. 415, 
117 NE 605. 
[b] oss of remedy by appeal.— 


Since the amendment of the Farm 
Drainage Act by striking out a sec- 
tion providing for an appeal to the 
county court from a drainage assess- 
ment, the property owner has no op- 
portunity to be heard on any matter 
relating to the assessment until ap- 
plication is made for judgment and 
sale of his land for delinquent taxes, 
and hence upon such application he 
may raise the objection that the as- 
sessments exceed the benefits. Peo. 
v. Garner, 267 Ill. 396, 108 NE 344; 
Peo. v. Welch, 252 Ill. 167, 96 NIE 
ear Peo. v. Carr, 231 Ill. 502, 83 NE 


6. Actions to Enjoin or Set Aside As- 
Irregularities in 
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And it ‘has 
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[§§ 261-262 


a drainage assessment, which do not affect the juris- 
diction of the tribunal imposing it, will not war- 
rant the interference of a court of equity, the stat- 
utory remedy by appeal or other mode of review,’ or, 


in some jurisdictions, a direct action for correction 


the landowner. 


Presumptions and burden of proof 
see infra,§ 286. 

49. Actions to restrain construc- 
tion of drain see supra § 153. 

Injunction generally see 
tions [22 Cyc 724]. 

Injunction as collateral attack on 
legality of: 

Drainage district see supra § 45. 
Drainage proceedings generally see 

supra § 153. 

Setting aside sale of land see infra § 

297. 

50. Cal.—Finnan ‘vy. Reclamation 
Dist. ANOs 2s tO 5 Can. Ae ies aS ae, 
PUT nh Wage aca BS TO 

Ill.—Leonard v. Arnold, 244 Ill. 429, 
91 NE 534; Drainage Dist. No. 2 v. 
Kinney, 233 Ill. 67, 84 NE 34; Hamil- 
ton v. Vermilion ‘Spec. Drain. Dist., 
146 Til. A. 84; Reynolds v. Milks 
Grove Spec. Drain. Dist. 345 211A: 
302 [aff 134 Ill. 268, 25 NE 516]. 

Ind.—Murray v. Gault, 179 Ind. 658, 
101 NE 632; Studabaker v. Studa- 
baker, 152 Ind. 89, 51 NE 933; Goff 
v. McGee, 128 Ind. 394, 27 NE 754; 
Davis v. Lake Shore, etc., R. Co., 114 
Ind. 364, 16 NE 639; Larimer v. 
Krau, 57 Ind. A. 33, 103 NE 1102, 105 
NE 936; Murray v. Gault, (A.) 98 NE 
878; Brett v. Pretorious, 48 Ind. A. 
527, 96 NE 211; Pumphrey vy. Hollis, 
43 Ind. A, 319, 87 NE 255. 

Iowa.—Plummer y. Pitt, 167 Iowa 
632, 149 NW 878. 

Kan.—Roby v. Shunanunga Drain. 
Dist, (ian. 104, 96 309s 

Mich.—Troost v. Fellows, 169 Mich. 
66, 134 NW 1011; Hinkley v. Bishopp, 
152 Mich, 256, 114 NW 676; Clinton 
Tp. v.. Teachout, 150. Mich, 124) 111 
NW 1052; Jones v. Gable, 150 Mich. 
30, 113 NW 577. 

Minn.—Jacobson v. Lac Qui Parle 
County, 119 Minn. 14, 137 NW 419. 

Nebr.—White v. Papillion Drain. 
Dist., 96 Nebr. 241, 147 NW 218; 
Omaha R. Co. v. Sarpy County, 82 
Nebr. 140, 117 NW 116. 

N. C.—Middle Canal Co. v. Whitley, 
192 N. C. 100, 90 SH 1; Banks v. Lane, 
171 N. C. 505, 88 SE 754. 

N. D.—Bergen Tp. v. Nelson Coun- 
ty, 33 N:. D. 247, 156 NW 559; Hd- 
wards v. Cass County, 23 N. D. 555, 
1387 NW 580; State v. Fisk, 15 N. D. 
219, 107 NW 191; Turnquist v. Cass 
County Drain, Comrs., 11 N. D. 514, 
92 NW 852. 

Oh.—Cleveland, ete., R. Co. v. Lo- 
gan County, 17 Oh. Cir, Ct. 426, 9) Oh. 
Cir. Dec. 803; Miller v. Logan Coun- 
ty jus) Ob CirsGt. Clie 

Okl.—Gayman v. Mullen, 161 P 
ae Davis v. Lincoln County, 137 P 
114. 

S. D.—Milne v. McKinnon, 32 S. D. 
627, 144 NW 417. 

[a] The county board acts judici- 
ally in fixing assessments, and its 
judgment will not be reviewed for 
error in an injunction suit to re- 
strain the execution thereof. Omaha, 
ete., R. Co. v- Sarpy County, 82 Nebr. 
140, 117% NW 116; 

[b] A suit to enjoin collection of a 
drainage assessment is a collateral 
attack thereon and is not _maintain- 
able unless the proceedings for as- 
sessment were void. Toner v. McCar- 
ter, 58 Ind. A. 682, 108 NE 879; Lari- 
mer v:, Krau, 57 ‘Ind: Av 733.0103. NIB) 
1102, 105 NE 936; Pumphrey v. Hol- 
lis, 48 Ind. A. 319, 87 NE 255. 

[c] Decree for foreclosure of lien. 
—In a suit to enjoin the enforcement 
of a drainage district assessment the 
court may on cross petition of de- 
fendant district decree a foreclosure 
of the tax lien without a prior ad- 


Injunc- 


or annulment of the assessment,°? being available to 


If the peer cat is fraudulent 52 


ministrative sale, if the land has 
been once offered for sale but not 
sold for want of bidders. White v. 
Papillion Drain. Dist., 96 Nebr. 241, 
147 NW 218. 

{d] Restraining reassessment. — 
Where the circuit court has power in 
attending drainage proceedings to ad- 
minister any relief to which a party 
is entitled, a landowner complain- 
ing of the reassessment of his lands 
has an adequate remedy in such pro- 
ceedings and cannot bring a separate 
suit to enjoin the reassessment. 
Murray v. Gault, 179 Ind. 658, 101 NE 
632 [rev (A.) 98 NE 878]. 

51. Ill—Leonard v. Arnold, 244 . 
Ill. 429, 91 NE 534; Morrell v. Union 
Drain. Dist. No. 1, 218 Ill. 139,38 NE 
675; Keigwin v. Hamilton Tp. Drain. 
Comrs., 115 Ill. 347, 5 NE 575; Ham- 
ilton v. Vermilion Spec. Drain. Dist., 
146 Ill. A. 84, 

Ind.—Goff v. McGee, 128 Ind. 394, 
27 NE 754; Dunkle v. Herron, 115 Ind. 
470, 18 NE 12; Brett v. Pretorious, 
48 Ind. A. 527, 96 NE 211. 

Mich.—Clinton Tp. v. Teachout, 150 
Mich. 124, 111 NW 1052. 

Minn.—Jacobson v. Lac Qui Parle 
County, 119 Minn. 14, 137 NW 419. 

Nebr.—Whedon v. Wells, 95 Nebr. 
517, 145 NW 1007 (holding that er- 
rors in the assessment are to be cor- 
rected by the board of equalization 
from whose order the taxpayer may 
appeal). 

Oh.—Cleveland, ete., R. Co. v. Lo- 
gan County, 17 Oh. Cir. Ct. 436, 9 Oh. 
Cir. Dec. 803; Miller v. Logan County, 
SONG ity Otomo ce 

Okl.— Gayman vy. Mullen, 161 P 
aan Davis v. Lincoln County, 137 P 

S. D.—Milne v. McKinnon, 32 S. D. 
627, 144 NW 117. 

[a] Aside from any statutory pro- 
hibition, a court of equity will not 
interfere at the instance of a person 
who has neglected to invoke his legal 


statutory remedies in matters of 
taxation. Jones v. Gable, 150 Mich. 
30, 13 NW? 577. 

Collateral attack generally see 
supra § 261. 

52. Finnan v. Reclamation ‘Dist. 


No, 273, 26 Cal. "A. 714, 148 P 227,152 - 
P 1197. See infra note 54, 

53. Ill—Hamilton v. Vermilion 
Spec. Drain. Dist., 146 Ill. A. 84. But 
see Leonard v. Arnold, 244 Ill. 429, 91 
NE 534 (holding that the fact that 
drainage commissioners, when ap- 
portioning an assessment, fraudu- 
lently classified their own lands low- 
er, and the lands of others higher, 
than they should have been, does not 
give equity jurisdiction to decree a 
new classification, but an aggrieved 
landowner must pursue the statutory 
remedy by appealing to the county 
court for the correction of any in- 
equalities, although resulting from 
the fraud of the commissioners). 

Kan.—Atchison, etce., Oro Va 
Montgomery County, 93 Kan. 319, 144 
P 209; Roby v. Shunganunga Drain. 
Dist., 77 Kan. 754, 95 P 399. 

Mich.—Troost v. Fellows, 169 Mich. 
66, 134 NW 1011; Hinkley v. Bishopp, 
152 Mich. 256, 114 NW 676; Hudle- 
myer v. Dickinson, 148 Mich. 250, 106 
NW 885, 108 NW 1116. 

Minn.—Jacobson v. Lac Qui Parle 
County, 119 Minn. 14, 1837 NW 419. 

Oh.—Miller v. Logan County, 3 Oh. 
Cir, “CEG, S-OhVCir Dec! 253. 

[a] General allegations of fraud, 
unaccompanied by a specific showing 
to support them, are insufficient in a 
suit to compel drainage district com- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§ 262] 


or otherwise void,** 


for an injunction. 


missioners to make a new classifica- 
tion of lands and to restrain them 
from expending money for a certain 
purpose and levying assessments. 
Hamilton v. Vermilion Spec. Drain. 
Dist., 146 Ill. A. 84, 

54. Cal.—Finnan vy. Reclamation 
Dist; No. 2738, 26 Cal. “A. 714, 148 P 
22, 152 P 1197; Payne -v. Ward,. 23 
Cal- A. 492, 138 P 967. 

Ill.—Carr v. Arnold, 239 Ill. 37, 87 
NE 870; Drainage Dist. No. 2 v. Kin- 
ney, 233 Ill. 67, 84 NE 34 (preventing 
multiplicity of suits); Drummer vy. 
Cox, 165 Ill. 648, 46 NE 716 (holding 
that an injunction against the exten- 
sion and collection of a tax because 
of want of power in the municipality 
to make the levy also prohibits the 
use by the town of a portion of the 
tax collected); Keigwin v. Hamilton 
Tp. Drain. Comrs., 115 Ill. 347, 5 NE 
BoE 

Ind.—Studabaker v. Studabaker, 
152 Ind. 89, 51 -NH~933; Vizgzard v. 
Taylor, 97 Ind. 90; Toner v. McCar- 
ter, 58 Ind. A. 682, 108 NE 879; Mur- 
ray v. Gault, (A.) 98 NE 878; Brett 
v. Pretorious, 48 Ind. A. 527, 96 NE 
211; Quick v. Templin, 42 Ind. A. 
5d, So INE 127, 

Iowa.—Lade v. Hancock County, 
166 NW 586. 

Ky.—Williams v. Wedding, 165 Ky. 
861, 176 SW 1176 (holding that an as- 
sessment exceeding the value of the 
land with improvements, should; in 
a suit by the landowner to enjoin the 
letting of a contract for the construc- 
tion of the drain, be reduced to the 
benefits received). 


La.—Shaw v. Bayou Terre-Aux- 
pees DCA DISt aw LOS) dua DiigialOr > 


Mich.—Alger v. Slaght, 64 Mich. 
589, 31 NW 531; Frost v. Leatherman, 
55 Mich. .33, 20 NW 705. 

Minn.—Gourd v. Morrison County, 
118 Minn. 294, 136 NW 874. 

Nebr.—Wheden v. Wells, 95 Nebr. 
517, 145 NW 1007 (holding that the 
officers of a sanitary district may be 
enjoined where they exceed their 
power in respect to levying a tax). 

N. C.—Dover Lumber Co. y. Mos- 
ley Creek Drain. Dist., 173 N. C. 117, 
91 SE 715, 845. 

Oh.—Crawford Ve Taylor: 27 Oh. 
Cir. Ct. 245 (holding, however, that 
the extent of a ditch improvement 
and the consequent amount of the 
assessment must be left to the judg- 
ment of the authorities, who can act 
with better information than the 
court, and it will be slow to enjoin 
an assessment made by an auditor 
for cleaning out a county ditch). 

Okl. —Davis v. Lincoln County, 137 
Petes. 

Wis. __Cotzhausen v. Goetz, 142 
Wis. 628, 126 NW 115. 

Ont.—Smith vy. Raleigh Tp., 3 Ont. 
405. 

Que.—Beauce County Corp.  v. 
Breakey, 15 Que. K. B. 520; Grenier 
vy. Lacourse, 2 Que. Q. B. 445. 

fa] Removal of cloud on title.— 
(1) Equity has jurisdiction of a suit 
to enjoin or set aside a void drainage 
assessment which will be a cloud on 
complainant’s title. Payne v. Ward, 
23h Cal,, Ay 492.138" P9672 Krostv. 
Leatherman, 55 Mich. 33, 20 NW 
705; Lindberg v. Morrison County, 
116 Minn. 539, 134 NW 126; Davis v. 
(OB) Ts ees 
(2) Such a suit will lie where the as- 
sessment has been paid under pro- 
test. Alger v. Slaght, 64 Mich. 589, 
31 NW 531. 


equity will 
Where it appears that the proposed drain will 
not benefit the lands assessed,°® 
assessment is grossly in excess of the benefits,®® the 
landowner may in some jurisdictions maintain a suit 
So injunction will he to enjoin 
collection of an assessment for cleaning a drain, 
where the owner has done the work himself and the 
work has been accepted by the proper authorities.** 
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erant relief. 
or where the 


ment.°® 


drain is nearly 


[b] Enjoining tax sale.—The con- 
stitutional amendment proposed by 
Acts (1914) No, 192, and adopted in 
1914, does not divest courts of juris- 
diction of a pending suit in which a 
litigant not attacking the validity of 
drainage district bonds seeks to pre- 
vent a tax sale of his property to 
satisfy such bonds. Shaw v. Bayou 
Terre-Aux-Beufs Drain. Dist., 1388 
La. 917, 70 S 910. 

[c] Assessment by de facto drain- 
age district.—Injunction will not lie 
to restrain the enforcement of as- 
sessments levied by a de facto drain- 
age district, pending quo warranto 
proceedings to test the validity of 
the organization of the district, since 
even if a judgment of ouster against 
the district was rendered it would not 
annul or affect the acts performed by 
the district prior to the judgment. 
McPhee v. Reclamation Dist. No. 765, 
161, Cal..566,119 P1077. 

{d] Restraining sale of excessive 
amount of land.—Where the record 
shows that a ditch passes through 
forty acres of a certain tracteowned 
by plaintiff, but that the town clerk 
placed the special assessment against 
a tract of one hundred and thirty 
acres, including the forty acre tract, 
and that the county treasurer on its 
delinquency sold and was about to 
issue a tax certificate of all of such 
one hundred and thirty acres, an in- 
junction was properly granted, leav- 
ing the treasurer at liberty to sell 
the forty acres. Cotzhausen v. Goetz, 
142 Wis. 628, 126 NW 115. 

[e] An assessment on property il- 
legally included in a drainage district 
will be enjoined. Shaw v. Bayou 
Terre-Aux-Beufs Drain. Dist., 138 
la 917, 20-S-9n10) 

{f] Excessive levy. — Where 
drainage commissioners levy an as- 
sessment in excess of that necessary 
for maintenance or in abuse of pow- 
ers conferred by L. (1909) ¢ 442, or 
arbitrarily, or from an improper mo- 
tive, a court would be justified in is- 
suing a restraining order, but should 
be slow to enjoin, pending inquiry, the 
prosecution of works affecting the 
public welfare. Gibbs v. Mattamuskeet 
Drain. Dist., 175 N. C. 5, 94 SE 695. 

{g] Want of jurisdiction over 
other landowners.—A landowner can- 
not restrain an assessment against 
his own land if the court had juris- 
diction over him, although others 
over whom the court had no jurisdic- 
tion were also assessed. Pumphrey 
v. Hollis, 43 Ind. A. 319, 87 NE 255. 

[h] Want of notice.—An assess- 

ment for cleaning and repairing a 
ditch must be canceled, where the 
ditch, instead of being cleaned and 
repaired, was deepened and widened 
and required notice for assessments 
for that character of work was not 
given. Lade v. Hancock County, 
(lowa) 166 NW 586. 
_ [i] Pleading.—(1) An allegation 
in a complaint, in a suit to enjoin 
an assessment for benefits of a drain- 
age ditch, that plaintiff had no no- 
tice of the time set for the hearing 
of the petition, without stating that 
the constructive notice provided for 
by statute was not given, is insuffi- 
ecient. Sarber v. Rankin, 154 Ind. 236, 
56 NE 225. (2) A bill filed to set 
aside a drain tax should in its body 
or by exhibits put the court in a posi- 
tion to determine the precise injury 
complained of. Barker v. Vernon Tp., 
63° Mich. 516, 30 NW 175. 

{j] Showing want of jurisdiction. 
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A sale of land under an assessment will not be en- 
joined on the ground that the amount to be earned 
by complainant under an uncompleted contract to 
construct a part of the drain will cover his assess- 


Estoppel and Jaches. A landowner who acquiesces 
in the proceedings and delays raising any objec- 
tions to an assessment against his lands until the 


or entirely completed, or the ex- 


—In proceedings to enjoin the collec- 
tion of an assessment it must ex- 
pressly appear that no order was 
made directing or authorizing the 
construction of the drain, and the 
writ will not be granted where it does 
not appear whether or not such order 
was made. Toner v. McCarter, 58 
Ind. A. 682, 108 NE 879. 

55. Coffman v. St. Francis Drain. 
Dist., 838 Ark. 54, 103 SW 179; Buck- 
ley v. Lorain County, 1 Oh. Cir. Ct. 
2b eOh Cire ADE isla abutesee 
Milne v. MeKinnon, 32 S. D. 627, 144 
NW 117 (holding that whether land, 
assessed for benefits from a drainage 
system, would receive benefits was 
within the jurisdiction of the county 
commissioners, and their determina- 
tion could be reviewed only on ap- 
peal and not in a suit to restrain the 
collection of the assessment). 

Conclusiveness of determination as 
to benefits on organization of drain- 
age district see supra § 16. 

56. Stemen v. Hizey, 32 Oh; Cir. 
Ct. 640; Winters v. Fangboner, 32 
Oh. Cir. Ct, 598;! Cleveland): ete., R. 
Co. v. ludgan County; 17 Oh. ‘Cir, Ch 
436, 9 Oh. Cir. Dec. 803. But see 
Davis v. Lincoln County, (Okl.) 137 
P 114 (holding that, where the com- 
missioners of a drainage district have 
acquired jurisdiction to make assess- 
ments, the property owners cannot 
enjoin assessments as greater than 
the benefits, or not levied equitably, 
there being an ee ee remedy by 
appeal). 

[a] Under the Ohio statutes (1) 
an action may be maintained to en- 
join the collection of a ditch assess- 
ment on the single ground of gross 
injustice in the apportionment. 
Stemen v. Hizey, 32 Oh. Cir, Ct. 640; 
Winters v. Fangboner, 32 Oh. Cir. Ct. 
598; Mason v. Fulton County, 30 Oh. 
Cir, Ct. 49; Cleveland,, ete:; R.).Co., v. 
Logan County, 17 Oh.. Cir, Ct. 436, 9 
Oh. Cir. Dec. 803; Buckley vy. Lo- 
raine County, 1: Oh. Cir. Ct. 251, 1 Oh. 
Cir. Dee. 187. (2) On the trial of 
such issue evidence that plaintiff 
wrongfully erected obstructions 
which destroyed the natural drain- 
age, and thereby created the neces- 
sity for better drainage and increased 
the cost of securing it, is competent 
as bearing on the question of gross 
injustice in the apportionment. 
Cleveland, ete., R. Co. v. Logan Coun- 
ty, supra. (3) If it is established on 
such trial that plaintiff derives a 
substantial benefit from the improve- 
ment, it is not a gross injustice to 
apportion some part of the necessary 
cost to him; in such case the remedial 
right charges and it becomes a propo~ 
sition hot of gross injustice but of 
equitable apportionment between per- 
sons mutually benefited, and the 
party is not entitled to the extraor- 
dinary remedy of injunction, but 
must pursue such remedy as is pro- 
vided for by law. Cleveland, etc., R. 
Co. v. Logan County, supra. (4) 
Such statute, however, does not au- 
thorize a landowner, who complained 
of the manner in which a ditch was 
constructed across his premises and 
appealed to the supreme court where 
he was defeated, to bring a suit in 
equity to review the judgment and 
thereby try anew the question which 
had been decided. Fuller v. Haff, 18 
Oh. Cir. Ct. 796, 4 Oh. Cir. Dec. 164. 

57. Bueter v. Aulbach, (Ind. A.) 
114 NE 8. 

58. Harrington v. Dickinson, 155 
Mich. 161, 118 NW 931. 
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penses of construction are incurred, will be estopped 
to seek relief in equity.®® 

Premature action. The determination in a suit 
to enjoin an assessment for an unauthorized drain- 
age scheme that certain land will not be benefited 
is premature, where at the time of the suit no 
assessment has been made.®? 

[§ 263] b, Parties. Owners of lands not liable 
to assessment are not proper parties to a bill to 
enjoin enforcement thereof.®t An action to enjoin 
the sale of plaintiff’s land may be brought against 
the county treasurer without making the county 
a party defendant,®? and, in a suit against the drain 
commissioner and county treasurer to set aside an 
assessment for cleaning out a township drain, the 
township is not a proper party defendant.®* Sev- 
eral landowners owning separate tracts of land 
assessed for drainage improvements cannot join in 
one action to restrain the collection of the assess- 
ments where their causes of action are separate 
and distinct, and the complaint does not show a 
common interest alike affected;°* but where the re- 
lief sought is against an alleged illegal assessment 
common to all the plaintiffs, injuriously affecting 
all, and with common relief demanded for all, they 
may unite in oné action.® 

59. Iowa.—Thompson y. Mitchell, 
133 Towa 527, 110 NW 901. 

Mich.—Jones vy. Gable, 150 Mich. 
30, 113 NW 577 (rule not dependent 
on failure to pursue statutory rem- 
edy); Walker Tp. v. Thomas, 123 
Mich. 290, 82 NW 48; Harwood _v. 
Drain. Comrs., 51 Mich. 639, 17 NW 
216. Compare Barker v. Vernon Tp., 
63 Mich. 516, 30 NW 175 (holding 
that, where landowners fail to pay a 
drain tax under protest, or seek its 


avoidance by timely application to 
appellate proceedings, but wait until 


516° 30° NW 175. 
64, 


519, 30 NW 175. 
65. 


well, 98 Ind. 
66. 
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ven aide Ind. 364, 16 NE 639. 
searker vy. Vernon Tp., 63 Mich. 


Jones v. Cardwell, 98 Ind. 331; 
Barker v. Vernon Thp., 


Quick v. Templin, 42 Ind. A. 

151, 85 NE Paget ets Jones vy. Card- 

Solale 

In proceedings: 

On appeal from assessment see supra 
258 


To collect assessment see 
286 


[§§ 262-267 


[§ 264] c¢. Evidence—(1) Presumptions and 
Burden of Proof.*6 The findings of supervisors 
levying a special tax for drainage improvements are 
presumptively warranted,®? and the burden is on a 
landowner seeking equitable relief to show the in- 
validity of the assessment.°® 

[§ 265]. (2) Admissibility. In an action to va- 
cate a drainage assessment the files and proceed- 
ings in the county auditor’s office relating to the 
establishment of the ditch,®® and the judgment roll 
in a prior action by another plaintiff against the 
same defendant, in which the ditch was declared 
illegal,*° are admissible in evidence. 

[§ 266] d. Costs.71| Where a suit to restrain 
enforcement of an assessment was brought before 
the enactment of a statute validating assessments 
theretofore levied, plaintiff cannot be held liable 
for any costs incurred prior to the time the curative 
act became effective.’ 

[§ 267] N. Reassessment or Additional Assess- 
ment 7*—1. Power to Levy. In providing for the 
construction of a system of drainage the drainage 
authorities are not confined to a single assessment, 
but if the first assessment does not prove sufficient 
to complete and maintain the proposed work an 
additional one may be levied.’* Where the original 
Adair, 247 Ill. 398, 93 NE 352; Van- 
dalia Levee Drain. Dist. v. Vandalia 
R. Co., 247 Ill. 114, 98 NE 53; Kan- 
kakee County Claussen Park Drain. 
etc., Dist. v. Daily, 239 Ill. 428, 88 NE 
201; Peo. v. Gunzenhauser, 237 Ill. 
262, 86 NE 669; Vandalia Levee, ete., 
Dist. v. Hutchins, 234 Ill, 31, 84 NE 
715; Drain. Dist. No. 2 v. Kinney, 233 
Ill. 67, 84 NE 34; Fountain Head 
Drain. Dist, vy. Wright, 228 Ill. 208, 
&1 NE 849; Iroquois, etc., Drain. Dist. 


v. Harroun, 222 Ill. 489, 78 NE 780; 
Frank v. Rogers, 220 Tl. 206, 77 NE 


63 Mich. 516, 


infra § 


several taxes have become charged, 
and offered for sale against their 
specific lands, they have put them- 
selves in a position where they must 
make out very strong equities of a 
substantial character as a common 
grievance). 

Nebr.—Baker 98 Nebr. 
795, 154 NW 535. 

N. D.—Turnquist v. Cass County 
Drain. Comrs., 11 N. D. 514,92 NW 
852; Erickson v. Cass County, 11 
N. D. 494, 92 NW 841 (both holding 
petitioners estopped). 

S. D.—Smith v. Pence, 33 S. D. 516, 
146 SW 709. 

Wis.—Cotzhausen v. Dick, 138 Wis. 
127, 119 NW 822. 

See Atchison, ete., R. Co. v. Mont- 
gomery County, 93 Kan. 319, 144 P 
209 (holding that under the Drainage 
Act of 1905, where a property owner 
desires to resort to the courts be- 
cause no benefits will accrue to his 
property which is taxed for a levee, 
because the assessment is excessive, 
and because it includes property not 
liable, he must institute proceedings 
within thirty, days from the board’s 
determination). 

[a] Where the bill does not allege 
fraud and is delayed until the work 
has been almost completed, and the 
assessment, or almost the entire as- 
sessment, has been collected, it will 
be dismissed. Harwood v. Drain. 
Comrs., 51 Mich. 639, 17 NW 216: 
Darst v. Griffin, 31 Nebr. 668, 48 NW 
819; Turnquist v. Cass County Drain. 
Comrs: 2) Ne Di 5145592 NIWe- 852: 
Erickson v. Cass County, 11 N. D. 494° 
92 NW 841. 

Estoppel to object to assessments 
generally see surra § 248. 

60. Cypress Creek Drain. Dist. v. 
Wolfe, 109 Ark. 60, 158 SW 960. 

61. Clinton Tp. v. Teachout, 
Mich. 124, 111 NW 1052. 

62. Davis v. Lake Shore, etc., 


v. Logan, 


150 
134, 


Re -eongnn assessment see supra § 

67. Plummer vy. Pitt, 167 Iowa 632, 
149 NW 878 (reassessment). 

68. Payne v. Ward, 28 Cal. A. 553, 
153 P 462 (holding that under the 
Drainage Act [1885] § 14, as amended 
by St. [1909] p 28 § 10, the burden 
was on an owner seeking to enjoin 
the collection of an assessment 
against his land to show that it 
would not be benefited by the dis- 
trict or its works); Milne v. McKin- 
non, 32 S. D. 627, 144 NW 117. 


69. Gourd v. Morrison County, 118 
Minn. 294, 1386 NW 874. 

70. Gourd v. Morrison County, 118 
Minn. 294, 136 NW 874. 
4 i Sorts generally see Costs 15 
ic Jae 6) 

72. ate v. Chicot County Drain. 
Dist., 112 Ark; 357, 166 SW 170. 

73. Competency of commissioners 


to levy additional assessment see 
supra § 227. 

Restraining reassessment see supra 
§ 262 note 50 [d]. 

74. U. S.—Bates County v. Wills, 
239 Hed. 785, 152 CCA. 571. 

Cal.—Reclamation Dist. No. 17 v. 


Bonbinie. 15s, Cal wlO7, acl LOns Peed ii 
Swamp Land Dist. No. 150 v. Silver, 
98 Cal. 51, 32 P 866; Reclamation 


Dist. No. 3 v. Goldman, 65 Cal. 635, 
4 P 676; Hager v. Yolo County, 51 Cal. 
474. : 

Tll.—Peo. v. Graham, 280 Ill. 303, 
117 NE 387; Sangamon, etc., Drain. 
Dist, lines, etc, Ris Com, 2izienll: 
374, 112 NE 64; Peo. v. Leonard, 261 
Ill. 38, 103 NE 566; Meridian Line 
Drain. Dist. v. Wiss, 258 Il]. 600, 101 
NE 941; Inlet Swamp Drain. Dist. v. 
Anderson, 257 Ill. 214, 100 NE 909; 
Sny Island Levee Drain. Dist. v. 
Shaw, 252 Ill. 142. 96 NE 984; Spring 
Creek Drain. Dist. v. Elgin, etc., R. 
Co., 249 Ill. 260, 94 NE 529; Peo. v. 
Dunn, 247 Ill. 410, 983 NE 305; Peo. v. 


221; Stack v. Peo., 217 Ill. 220, 75 NE 
347; Ahrens v. Minnie Creek Drain. 
Dist., 170 Ill. 262, 48 NE 791; Lovell 
v. Sny Island Levee Drain. Dist., 
159 Ill. 188, 42 NE 600; Briggs v. 
Union Drain, Dist. No.1, 140 Tbe, 
29 NE 721; Reynolds v. Milk Grove 
Spec. Drain. Dist. 134 Tl, 268) 25 NE 
516; Boul v. Peo., 127 Ill. 240, 20 NE 
als Peo. Vv. Myers, 124 Tll. 95, 16 NE 
89: Havana Tp. v. Kelsey, 120) Ill. 482, 
11 NE 256; Morrell v. Union Drain. 
Dist. No. ab LTS Ula oaes aNLE Gil 
Moore v. Peo., 106 Ill. 376; Taylor- 
ville First Nat. Bank v. William BK. 
Dee Clay Mfg. Co., 176 Ill. A. 455; 
First Nat. Bank y. Union Dist. No. 
18 ae TAC 626. 

Ind.—McDonald vy. State, 181 Ind. 
609, 105 NE 148; Murray v. Gault, 
LO VEN GaSe Ole NGE eGo, (necessity 
for reassessment); Rogers v. Voor- 
hees, 124 Ind. 469, 24 NE 374. Com- 
pare Hardy vy. McKinney, LOK Sind: 
364, .8 NE 232 (holding that the 
Drainage Act of March 9, 1875 for- 
bids the assessment of parties under 
certain circumstances the second 
time for drainage of the same land). 

Iowa.—Plummer v. Pitt, 167 Iowa 
632, 149 NW 878. 1 

Mich.—Bump vy. Jepson, 106 Mich. 
641, 64 NW 509. Compare Dean y. 
Clinton County, 146 Mich. 645, 109 
NW 1131 (holding that, where a drain 
as laid out was completed, but the 
assessment therefor did not produce 
sufficient to pay certain orders on the 
fund, subsequent proceedings by the 
drain commissioners to have the 
drain cleaned out, widened, and ex- 
tended, under which a new assess- 
ment was made, including the terri- 
tory covered by the original assess- 
ment and additional territory, were 
not within L. [1903] p 350 Act No: 
222, providing that, where a drain 
has been located and completed or 
partly completed, and provision for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 267] 


plan is found deficient, an additional assessment 
may be made to make the necessary changes,’® or 
to construct a new ditch which will more effectively 
drain the lands, and also provide drainage for other 
lands not provided for by the first ditch.7® A reas- 
sessment may be made to correct a mistake in the 
original assessment,’? or where the original assess- 
ment is held invalid,’® or where, after the drain is 
completed, or partially completed, the proceedings 
are declared void for any cause that would not de- 
prive the commissioner of jurisdiction.‘® But com- 
missioners have no power to levy an additional as- 
sessment to replace funds wrongfully diverted or 
misapplied,®® nor for the purpose of collecting from 
landowners the money which they have escaped 
payment of because of a previous additional levy 
being held invalid. An additional levy cannot be 
made for the purpose of keeping drains in repair 
if there are sufficient unappropriated funds on hand 
for that purpose.®? A statute, giving drainage com- 
missioners power to contract with town authorities 
or a railroad company with reference to the pro- 
portion of an assessment about to be made that 
shall be assessed against the town or company, does 
not authorize the commissioners to relieve railroad 


DRAINS 


[19 C.J.] 749 


companies or towns from liability for future or 
additional assessments.** 

Payment of past indebtedness. The rule in some 
jurisdictions that an assessment cannot be levied 
to pay an indebtedness already created ** applies 
to additional: assessments; and a new assessment 
cannot be levied for the payment of past oblga- 
tions,*° except the incidental expenses necessary for 
the preliminary work in preparing, spreading, and 
levying the second assessment,®° and, under express 
statute,®? obligations incurred for current expenses, 
such as commissioners’ and witnesses’ fees, court 
costs and the Jike.® An additional assessment may 
include prior assessments which are void for some 
irregularity not affecting the merits,®® but the jury 
is not authorized to include a prior assessment 
which was unpaid because levied for an unauthor- 
ized purpose and spread by interested persons.°° 

Benefits to land. A new assessment cannot be 
made except on the basis of benefits.°* In making 
such new assessment the previous assessments 
should be considered, and in no ease should the ag- 
gregate amount of all the assessments exceed the 
benefits to the lands assessed.°? Prior assessments 
cannot be equalized in proceedings to spread a sec- 


payment has not been legally made, | ete., R. Co., 249 Ill. 260, 94 NE 529.; Creek Drain. Dist. v. Elgin, ete. R. 
the drain commissioner shall, on ap- [e] Extent of power.—The Wash-|Co., 249 Ill. 260, 94 NE 529 (com- 
plication of persons interested, pro-|ington statute authorizing supple- putation of indebtedness and waiver 
ceed to relay and complete the drain | mental assessment does not contem-|of objections); Vandalia Levee, etc., 
and reassess the cost). plate a reascertainment. of the| Dist. v. Hutchins, 234 Ill. 31, 84 NE 


Minn.—McMillan v. Freeborn Coun- 
ty, 93 Minn. 16, 100 NW 384. 

Miss.—Simmons v. Hopson’s Bayou 
Drain. Dist., 112 Miss. 200, 72 S 901. 

Mo.—State v. Wilson, 216 Mo. 215, 
115 SW 549; State v. Holt County 
Ctrl SO Mos) D3is, Moni Wie 2s toheni-= 
dan v. Fleming, 93 Mo. 321, 5 SW 813. 

Wash.—Poolman v. Langdon, 94 
Wash. 448, 162 P 578. 


sessment, 


ly fixed by jury. 


amount of benefits from the original 
construction, but merely authorizes 
the district to make supplemental as- 
sessments to pay for the cost of con- 
structing the original 
provided the amount of the deficiency, 
plus the amount of the original as- 
does not exceed the amount 
of the maximum benefits as original- 


715; Drainage Dist. Comrs. No. 2 v. 
Kinney, 233 Ill. 67, 84 NE 34; Foun- 
tain “Head Drain. | Dist, "Comrs ys 
Wright, 228 Ill. 208, 81 NE 849; 
Ahrens v. Minnie Creek Drain. Dist., 
170 Ill. 262, 48 NE 971; Winkelmann 
v. Moredock, etc., Drain. Dist., 170 
Ill. 37, 48 NE 715; First Nat. Bank v. 
Union Dist. Nowy 732) iP tAs626: 

[a] A reassessment to reimburse 


improvement, 


Poolman v. Lang- 


Wis.—Chandos’ App., 138 Wis. 621, 
120 NW 523 (additional assessments 
for construction, or to pay interest 
on lawful indebtedness of district); 
Muskego v. Waukesha County Drain. 
Comrs., 78 Wis, 40, 47 NW 11. 

Wyo.—In re Bench Canal Drain. 
Dist. Organization, 156 P 610. 

Ont.—Canadian Pac: R. Co. v. 
Chatham Tp., 22 Ont. A. 330 [app al- 
lowed on other grounds 25 Can. S. C. 
608]. 

fa] The Ohio Conservancy Act §§ 
46, 47, as to assessments for mainte- 
nance of improvements and addi- 
tional levies to pay principal and in- 
terest of bonds, is valid. Orr v. Allen, 
245 Fed. 486 [aff 248 U. S. 35]. 

[b] Construction of statutes.—(1) 
Under Rev. St. (1899) §§ 8278-8317, 
as amended by Acts (1905) p 180, 
providing for ccnfirmation of appor- 
tionment of ditch taxes by the county 
court, the court cannot, after con- 
firmation of the original assessment, 
make a reassessment. State v. Red- 
man, 270 Mo. 465, 194 SW 260 [transf 
190 Mo. A. 300, 176 SW 714]. (2) 
Acts (1913) pp 271, 281, which au- 
thorize the levying of additional 
ditch assessments by the county 
court, cannot be made retroactive. 
State v. Redman, supra. 

[ec] Unless the drainage records 
show a deficiency of funds, an ad- 
ditional assessment cannot be levied 
on lands of a drainage district. Peo. 
v. Graham, 280 Ill. 303, 117 NE 387; 
Peo. v. Leonard, 247 Ill. 466, 93 NE 
850%) Peo! vi Adair; 247 Tl; 1898; 93 
NE 352. 

{d] Expenses included in new as- 
sessment.—Since the only way in 
which a drainage district can acquire 
funds is by assessment, and when 
collected they are subject*to a de- 
duction of 2% commission, the dis- 
trict on making an additional levy 
is authorized to include a specified 
sum as the estimated cost of collect- 


ing the delinquent assessments. 
Spring Creek Drain. Dist. v. Elgin, 


don, 94 Wash. 448, 162 P 578. 


75. Reynolds v. Milk Grove Spec. 
Drain. Dist., 134 Ill. 268, 25 NE 516. 
76. In re Kandiyohi, ete., Counties 


Judicial Ditch, (Minn.) 163 NW 135. 

77. Etchison Ditching Assoc. v. 
Hillis, 40 Ind. 408 (correcting double 
assessment). 

78. I11.—Morgan Creek Drain. Dist. 
v. Hawley, 255 Ill. 34, 99 NE 68. 

Ind.—Kellogg v. Price, 42 Ind. 360. 

Towa.—Howard v. Emmet County, 
140 Iowa 527, 118 NW 882. . 

Minn.—State v. Johnson, 111 Minn. 
255, 126 NW 1074; Curran v. Sibley 
County, 56 Minn. 432, 57 NW 1070. 

N. Y.—Peo. v. Jefferson County Ct., 
56 Barb, 136. 

[a] Effect of payment of invalid 
assessment. — A reassessment of 
plaintiff's land may be made under 
the Iowa statute where the first as- 


sessment is invalid’ because made 
without legal notice, although such 
assessment has been fully paid. 


Howard v. Emmet County, 140 Iowa 
527, 118 NW 882. 

Legislative reassessment where 
proceedings are defective see supra 


§ 247. 

79. Pollock v. Sowers, 137 Mich. 
368, 100 NW 596; Anketell v. Hay- 
ward, 119 Mich. 525, 78 a OL 

463, 


Hauser vy. Burbank, 117 Mich. 
609, 


NW 109. 

80. Peo. v. Scanlan, 265 Ill. 
107 NE 149: Sesterhenn v. Schneider, 
184 Ill. A. 472; Schoden v. Schaefer, 
184 Il), A. 45S. 

81. Peo. v. Leonard, 261 Ill. 38, 
103 NE 566. 

82. Peo. v. Leonard, 261 Ill. 38, 103 
NE 566. 
gg. North Richland Drain. Dist. 
Karr, 280 Ill. 567, 117 NE _ 770; 
Creek Drain. Dist. v. Elgin, 
etc., R. Co., 249 Ill. 260, 94 NH 529; 
Vandalia Levee, ete., Dist. v. Van- 
dalia R. Co., 247 Ill. 114, 938 NH 58. 

84 See supra § 223. 

85. Meridian Line Drain. Dist. Vv. 
Wiss, 258 Ill. 600, 101 NE 941; Spring 


Vv. 
Spring 


drainage commissioners for moneys 
advanced by them to pay the excess 
of the expense of the work of the dis- 
trict above the amount of the first as- 
sessment is not authorized under a 
statute providing for additional as- 
sessments for drainage purposes, . 
wnere a prior assessment has proved 
inadequate. Ahrens v. Minnie Creek 
Drain. Dist., 170 Ill. 262, 48 NE 971. 

86. Vandalia Levee, etce., Dist. v. 
Hutchins, 234 Ill. 31, 84 NE 715. 

87. Illinois Levee Act § 87, as 
amended in 1909 (Hurd Rev. St. 
[1909] p 869). 

88. Meridian Line Drain. Dist. v. 
Wiss, 258 Ill. 600, 101 NE 941. 

89. Vandalia Levee, ete., Dist. v. 
peste R. Co., 247 Til. 114, 93 NB 


90. Vandalia Levee, etc., Dist. v. 
pone R. Co., 247 Ill. 1147 93 NE 

91. Ark.—Coleman y. Hight-Mile 
Draine Dist, No: 2,. 106 Arik 22net52 
SW 1004. 

Ill.—Inlet Swamp Drain. Dist. v. 
Anderson, 257 Ill. 214, 100 NE 909; 
Morgan Creek Drain. Dist. v. Hawley, 
255 Ill. 34, 99 NE 68. 

Ind.—McDonald v. State, 181 Ind. 
€09, 105 NE 148; Murray v. Gault, 
179 Ind. 658, 101 NE 632 [rev (A.) 
98 NE 878]; Rogers v. Voorhees, 124 
Ind. 469, 24 NE 374. 

Iowa.—Mayne v. Pottawattamie 
County, 178 Iowa 7838, 160 NW 345. 

Minn.—In re Kandiyohi, ete., Coun- 
ties Judicial Ditch, 163 NW 1835. 

92. Hosmer v. Hunt Drain. Dist., 
135. Tl. 51, 26 NE 587; Havana Tp. 
v. Kelsey, 120 Ill. 482, 11 NE 256; 
McDonald v. State, 181 Ind. 609, 105 
NE 148; Murray v. Gault, 179 Ind. 
658, 101 NE 632 [rev (A.) 98 NE 
878]; Rogers v. Voorhees, 124 Ind. 
469, 24 NE 374: In re Kandiyohi, etc., 
Counties Judicial Ditch, (Minn.) 163 
NW _ 185. See McCleery v. Zints- 
master, (Ind.) 114 NE 625 (holding 
that landowners were not entitled to 
eredit for prior assessments for 


750 [19C€.J.] 


ond assessment for.a new or additional improve- 
ment.® Where the jury in the original proceed- 
ing found the maximum amount of benefits to be 
derived by each landowner, the court’s decree en- 
tered thereon is conclusive in proceedings for a 
supplemental assessment.®* 

If a prior classification is unfair, a reclassifica- 
tion may be made.®® 

[§ 268] 2. Proceedings. The statutory require- 
» ments 6 as to parties,®? notice to landowners,’® filing 
of a petition,®® the making or filing of plans and 
specifications or profiles, the hearing before com- 
missioners or a jury,” the confirmation of the as- 
sessment,? and the other steps to be taken * in mak- 
ing a reassessment, or an’ additional assessment 
must be substantially followed. Proceedings for a 
second and a third assessment, and for an annual 
assessment for repairs of a drainage district, are 
separate and distinct proceedings, and if made 
by a jury must be had before separate juries.® 
Where an additional assessment is levied for the 
purpose of completing the original work, and not 
99. 


v. Shaw, 252 IIl. 
Spring Creek 


drains in the upper part of the basin 
for which the present drain was in- 
tended to give an adequate outlet). 


DRAINS 


Sny Island Levee Drain. Dist. 


Drain. Dist. v. Elgin, 


[§§ 267-268 


for any additional work, the question whether 
damages were properly assessed in the original 
assessment proceedings cannot be raised.® 

Setting aside additional assessment. ‘The court 
may, before confirmation, set aside an order direct- 
ing an additional assessment,’ and make an in- 
creased assessment under a new petition.® But 
until set aside the findings on questions of fact 
presented by the petition are binding on the parties, 
and they are not thereafter entitled to a retrial 
without a showing of cause why their objections 
were not made at the original hearing.» Where 
the county court sustains objections to an additional — 
assessment against certain landowners on _ the 
ground that the commissioners were interested in 
a portion of the lands assessed and vacates the 
assessment against all of the remaining lands in 
the district, it does not thereby lose jurisdiction 
to order a jury to spread a whole new assessment,.?° 

Review of proceedings. An appeal will lie in pro- 
ceedings for reassessment or:an additional assess- 
ment,!! provided the order sought to be reviewed is 
387 (filing and recording reports held 


not conditions precedent); Vandalia 
Levee, ete., Dist. v. Vandalia R. Go., 


142, 96 NE 984; 


[a] Assessment for repairs.—This | etc., R. Co., 249 Ill. 260, 94 NE 529; | 247 Ill. 114, 983 NE 53; Anketell v. 
rule has no reference to an assess-| Peo. v. Dunn, 247 Ill. 410, 983 NE | Hayward, 119 Mich. 525, 78 NW 557 
ment made after the completion of] 305; Vandalia Levee, etc., Dist. v.| (holding that, where a tax assessed 


the work’to keep it in proper repair, 
Havana Tp. Drain. Dist. No. 1 v. 
Kelsey, 120 Ill. 482, 11 NE 256. 


93. Freesen - v. Scott County 
Drain., ete; Dist. 283 Ill. 536, 119 
NE 625. 

94. Poolman y. Langdon, 94 Wash. 


448, 162 P 578. 

95. Peo. v. Schwank, 287 Ill. 40, 
86 NE 631; Peo. v. Cole, 128 Ill. 158, 
21 NE 6; Boul v. Peo., 127 Ill. 240, 
20 NE 1. 

[a] Partial reclassification.—Un- 
der the proviso to the Farm Drainage 
Act § 21, added by L. (1891) p 102, 
authorizing reclassification, the com- 
missioners cannot reclassify only 
part of the land. Boone’s Pond Mut. 
Drain. Dist. v. St. Louis, ete., R. Co., 
268 11]..264, 109 NE 21... 

96. See statutory provisions. 

97. Peo. v.. Dunn, 247 Ill. 410, 93 
NE 305 (holding that the court had 
no jurisdiction and could not confirm 
the assessment against the land of 
a nonresident landowner who _ was 
not made a party to the proceedings 
and whose name did not appear in 
the affidavit, of nonresident landown- 
ers, filed by the commissioners with 
the petition, nor in the affidavit of 
nonresident landowners filed when 
the time for hearing on the report 
of the assessment roll was fixed, nor 
in the assessment roll). 

98. Reclamation Dist. No. 17 v. 
Bonbini, 158 Cal. 197, 110 P 577; Peo. 
v. Graham, 280 Ill. 303, 117 NE’ 387; 
Peo. v. O’Daniel, 276 Ill. 338, 114 NE 
687; Frank v. Rogers, 220 Ill. 206, 77 
NE 221; Stack v. Peo., 217 Ill. 220, 
75 NE 317; Rogers v. Voorhees, 124 
Ind. 469, 24 NE 374; Howard v. Em- 
met Courty, 140 Iowa 527, 118 NW 
§82. 

[a] Notice of additional assess- 
ment is not necessary: (1) Where the 
original assessment was made after 
notice, and the apportionment thereof 
was just. Plummer v. Pitt, 167 Iowa 
632, 149 NW 878. (2) Where a sec- 
ond assessment is caused by a change 
of plans, and such change becomes 
necessary to protect all the lands as- 
sessed. Reynolds y. Milk Grove Spec. 
Drain. Dist., 134 Ill. 268; 25. NE 
516; Peo. v. Chapman, 127 Ill. 387, 
19, NE 872. 

{[b] In Wyoming a statute dis- 
pensing with notice of proceedings 
for additional assessments was held 
valid. In re Bench Canal Drain. Dist. 
Organization, 156 P 610. 


Vandalia R. Co., 247 Ill. 114, 93 NE 
53; Binder vy. Langhorst, 234 Ill. 583, 
85 NE 400; Fountain Head Drain. 
Dist. v. Wright, 228 Ill. 208, 81 NH 
849; Frank v. Rogers, 220 Ill. 206, 
77 NE 221 (holding that the filing of 
a petition containing an itemized 
statement of expenditures previous- 
ly made, together with a description 
of the proposed work, was jurisdic- 
tional); Rogers v. Voorhees, 124 Ind. 
469, 24 NH 374. See Chandos’ App., 
138 Wis. 621, 120 NW 523 (holding 
that L. [1905] p 716 c 419 § 10, did 
not authorize the drainage commis- 
sioners to make a new assessment of 
benefits for an enlargement of a drain 
by a supplemental petition). 


Lp Reclamation. VDist,* Now inv. 
Bonbini}’ 158" ‘Cal. 197," 110 (P5775 
Fountain Head Drain. Dist. v. 


Wright, 228 Ill. 208, 81 NE 849; Iro- 
quois, ete., Drain. Dist. v. Harroun, 
222 Ill. 489, 78-NE 780. 

{a] Plats and profiles need not be 
filed in a proceeding for a _ subse- 
quent assessment to complete the 
ditch originally planned, where they 
were filed in the original proceed- 


ings. Fountain Head Drain. Dist. v. 
Wright, 288 Ill. 208, 81 NE 849. 
2. Spring Creek Drain. Dist. v. 


Elgin, etc., R. Co., 249 Ill. 260, 94 NE 
529; Vandalia Levee, etc., Dist. v. 
Vandalia R. Co., 247 Ill. 114, 93 NE 
53; Kankakee County Claussen Park 
Drain., ‘ete., Dist. v. Daily, 239 Ill. 
428, 88 NE 201; Rogers v. Voorhees, 
124 Ind. 469, 24 NE 374 (holding that 
it is competent for the court, upon 
due petition and notice, to refer the 
matter to the drainage commission- 
ers, or, if they be incompetent to act, 
to new commissioners, for the pur- 
pose of reassessing benefits in order 
to complete the work or pay the de- 
ficit if the work has been completed). 

[a] Procedure for organization of 
jury.—The procedure prescribed by 
law for organization of a common- 
law jury must be followed, and the 
parties to the proceedings allowed to 
be present when the jurors are se- 
lected, and to interpose any legal ob- 
jection to any juror. Vandalia Levee, 
ete., Dist. v. Vandalia R. Co., 247 Ill. 
114, 938 NE 53. 


8. Iroquois, etc., Drain. Dist. v. 
Harroun, 222 Ill. 489, 78 NE 780. 
4. State v. Canal Constr. Co., 


(Ark.) 208 SW 704 (holding that or- 
der cannot be made in vacation); 
Peo. v. Graham, 280 Ill. 303, 117 NE 


is set aside, the commissioner need 
not make a new first order of de- 
termination if the original is valid). 

5. Vandalia Levee, etc., Dist. v. 
Vandalia R. Co., 247 Ill. 114, 93 NE 
6. Fountain Head Drain. Dist. v. 
Wright, 228 Ill. 208; 81 NE 849. 

7. Inlet Swamp Drain. Dist. v. 
Anderson, 257 Ill. 214, 100 NE 909; 
Spring Creek Drain. Dist. v. Elgin, 
ete., R. Co., 249 Ill. 260, 94 NE 529. 

8. Inlet Swamp Drain. Dist. v. 
Anderson, 257 Ill. 214, 100 NE 909. 


9. Spring Creek Drain. Dist. v. 
Hilgin, ete, Ry Cor, 249) “LI 9260; 494 
NE 529. 

10. Spring Creek Drain. Dist. v. 


Elgin, etc., R. Co., 249 Ill. 260, 94 NE 
529 [dist Kankakee County Claussen 
Park Drain. Dist. v. Daily, / 239. Ill. 
428, 88 NE 201 (where it was held 
that, when the court ordered the com- 
missioners of the district to make the 
assessment of benefits in liev of a 
jury and confirmed the commission- 
ers’ assessment roll as to a portion 
of the lands, it was without power 
then to impanel a jury to spread the 
assessment on the remainder «f the 
land, since there was no prevision in 
the statute authorizing a portion cof 
the assessment to be spread by the 
commissioners and the balauce by a 
JULY: 

13. Inlet Swamp Drain. Dist. v. 
Anderson, 257 Ill, 214, 100 Nid 909; 
Morgan Creek Drain. Dist. v. Hawley, 
255 Ill. 34, 99 NE 68; Spring Creek 
Drain, Dist. v. Elgin, ete., R. Go., 249 
Ill. 260, 94 NE 529; Fountain Head 
Drain. Dist. v. Wright, 228 Ill. 208, 81 
NE 849; Iroquois, ete., Drain. Dist. v. 
Harroun, 222 Ill. 489, 78 NE 780; In 
Se 97 N. Y. 492 [rev 33 Hun 

fa] Questicn of law and fact.— 
An order of the county court deter- 
mining that a new or second assess- 
ment is necessary, and directing it, 
is final upon matters of fact, but is 
appealable to the general term of 
the supreme court upon any ques- 
tion of law arising upon the whole 
drainage act or upon any proceeding 
necessarily affecting such order, In 
ane 97 N..Y. 492 [rev 33 Hun 
[hb] Further appeal.—An order of 
the general term dismissing an ap- 
peal from an order of the county 
court directing a second assessment 
is appealable to the court of ap- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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final.t? An objection not raised or passed upon in 
the trial court will not be considered on appeal,}? and 
in reviewing a judgment confirming a reassessment 
the court will consider only such errors as have 
arisen since the judgment confirming the original 
assessment was reversed.1* A verdict based on 
conflicting evidence will not be set aside. 

[§ 269] O. Lien**—1,. In General. An as- 
sessment upon lands for the construction of a drain 
as approved and confirmed by the court constitutes 
a lien on the lands so assessed.1* The time when 
the lien attaches depends upon the drainage stat- 
utes.18 Under some statutes the assessment be- 
comes a lien as soon as made by the commissioner ;1° 
under other statutes such lien attaches upon the 
filing of a lien statement by the county auditor ;?° 
while under still others the approval and confirma- 
tion of the assessment creates the lien, which re- 
lates back to the time of filing the petition for 
the drain.24. By statute, where the landowner fails 
or refuses to perform the work within a specified 
time, the len attaches upon the letting of a con- 
tract to others.?? 

Loss of lien. Failure to return taxes as delin- 
quent will not affect the right to a lien where they 
peals. In re Swann, 97 N. Y. 492 


DRAINS 


1074; Meeker County v. Schultz, 110 


[19C.J.] 751 


were properly levied and remain unpaid,”* nor will 
right to perfect the lien be lost by delay of a 
county officer in filing the len statement required 
by statute.?* 

Subrogation of purchaser at foreclosure sale. A 
purchaser at a sale to enforce a lien for a drainage 
assessment is subrogated to the lien of the state to 
the extent of the amount thereof discharged by the 
money paid by him.?> 

[§ 270] 2. Priorities. Under some statutes the 
lien of a drainage assessment is subordinate to the 
len of a preéxisting mortgage,?® and a mortgage 
executed by a person not a party to and having 
no notice of drainage proceedings, before the ap- 
proval of the assessments by the court, will take 
precedence thereof,?7 even though, on approval, the 
lien of the assessment relates back to the filing of 
the petition.28 But under other statutes it is held 
that, drainage assessments being liens upon each 
and every tract of land assessed, such liens are 
superior to any preéxisting encumbrances.?® ft has 
also been held that the hen of drainage assessments 
for payment of bonds and interest of a district 
organized within an existing district have priority 
over a mortgage of land within the smaller dis- 
[b] 


[rev 33 Hun 200]. 

12. Iroquois, ete., Drain. Dist. v. 
Harroun, 222 Tll, 489, 78 NE- 780 
(holding that an order adjudging a 
petition for an additional assessment 
indefinite and insufficient was in ef- 
fect a dismissal of the petition, and 
was final and appealable). 

fa] An order sustaining a chal- 
lenge to an array of jurors, who 
made an additional assessment on va- 
eation of an assessment made by the 
commissioners, was interlocutory and 
not appealable. Kankakee County 
Claussen Park Drain., etc., Dist. v. 
Daily, 239 Ill. 428, 88 NE 201. .; 

13. Fountain Head Drain. Dist. v. 
Wright, 228 Ill. 208, 81 NE 849. 

14. Morgan Creek Drain. Dist. v. 
Hawley, 255 £11. 34, 99 NE 68. 

15. Inlet Swamp Drain. Dist. v. 
Anderson, 257 Ill. 214, 100 NE 909; 
Spring Creek Drain. Dist. v. Elgin, 
etc., R. Co., 249 Ill. 260, 94 NE 529. 

16. Contractor’s lien see infra § 
299. 

Enforcement of lien see infra §§ 
275-298. 

17. Ark.—St. Louis, etc., R. Co. v. 
Dudgon, 64 Ark. 108, 40 SW_ 786. 

Cal.—Swamp Land Reclamation 
Dist. v. Blumenberg, 156 Cal. 532, 
106 P 389; Weinreich v. Hensley, 121 
Cal. 647, 54 P 254; Peo. v. Hagar, 52 
Cal. 171. as 


Tll.— Spring Creek Drain. Dist. v. 
Elgin, ete., R. Co., 249 TIll.. 260, 94 
NE 529; Hammond v. Peo., 169 III. 


545, 48 NE 573; Peo. v. Weber, 164 
Ill. 412, 45 NE 723; Samuels v. Cen- 
tral Drain. Comrs., 125 Ill. 536, 17 NE 
829. 

Ind.—Baldwin v. Moroney, 173 Ind. 
574, 91 NE 3, 30 LRANS 761; Reed v. 
Kalfsbeck, 147 Ind. 148, 45 NE 476, 
46 NE 466; Klinger v. Lemler, 135 
Ind. 77, 34 NE 698; Killian v. An- 
drews, 130 Ind. 579, 30 NE 700; Ken- 
nedy v. State, 124 Ind. 239, 24 NE 
748: Chaney v. State, 118 Ind. 494, 
21 NE 45; State v. Adtna L. Ins. Co., 
117 Ind. 251, 20 NE 144; Baker v. 
Clem, 102 Ind. 109, 26 NE 215; Cook 
v. State, 101 Ind. 446; Pierse v. Bron- 
nenberg, 40 Ind. A. 662, 81 NE 739, 82 
NE 126: Hoefgen v. State, 17 Ind. A. 
537. 47 NE 28. 

Ky.—Scherm v. Garrett, 118 Ky. 
296, 80 SW 1108, 26 KyL 186. 

La.—Ranney v. Burthe, 15 La. Ann. 
343. 

Mich.—Bump v. Jepson, 106 Mich. 
641. 64 NW 509. 

Minn.—Lindberg v. Morrison Coun- 
ty, 116 Minn. 504, 134 NW 126; State 
v. Johnson, 111 Minn. 255, 126 NW 

[19 C. J.—48] 


Minn. 405, 125 NW 901; Patterson v. 
Chicago, ete., R. Co., 99 Minn. 454, 109 
NW 993; Clapp v. Minnesota Grass 
Twine Co., 81 Minn, 511, 84 NW 344. 

Mo.—State v. Wilson, 216 Mo. 215, 
115 SW 576. 

Nebr.—Bancroft Drain. Dist. v. 
Chicago, ete., R. Co., 167 NW 731. 

N. C.—Long Creek Drain. Dist. v. 
Huffstetler, 173 N. C. 523, 92 SE 
368; Washington County Drain. Dist. 
v. Bastern Home, etc. Assoc., 165 
N. C. 697, 81 SE 947, AnnCas1915C 40. 

N. D.—Murray v. Buttles, 32 N. D. 
565, 156 NW 207. 

N. B.—Downey v. Hopewell Sewer 
Comrs., 36 DomlUR 644. 

Ont.—Wicke v. Ellice Tp. Munici- 


per Corp., 11 Ont. L. 422, 7 OntWR 
425. 
18. See statutory provisions; and 


Chase vy. Arctic Ditchers, 43 Ind. 74 
(under tormer statute, lien from date 
of filing in recorder's office); Beatty 
v. Pruden, 13 Ind. A.’ 507, 41 NE 
961 Qien from entry on tax dupli- 
cate); Wicke v. Ellice Tp. Municipal 
Corp., 11 Ont. L, 422, 7 OntWR 425 
(when placed on collector’s: roil). 

19. Lindsay v. Eastwood, 72 Mich. 
336, 40 NW 455. (holding that the 
mere delay of the drain commission- 
er to present the assessment list to 
the supervisor, or of the supervisor 
in extending it upon the tax roll, did 
not invalidate the lien attaching to 
the land from the time of the assess- 
ment of benefits by the drain com- 
missioner). 

20. State v. Johnson, 111 Minn. 10, 
126 NW 479; Meeker County v. 
Schultz, 110 Minn. 405, 125 NW 901; 
Clapp v. Minnesota Grass Twine Co., 
81 Minn. 511, 84 NW 344 (holding 
that under Gen. St. [1894] ec 125 tit 
2, authorizing the construction of 
drains and ditches by counties, 
whereby the cost of the same is made 
a charge on the lands benefited, and 
a lien is imposed thereon to secure 
the county, such lien attaches at the 
time provided for in the statute, and 
the privilege given to the landowner 
to pay the same in subsequent as- 
sessments does not change the na- 
ture of such lien, nor control the 
time when the lien takes effect). 

{a] The duty imposed upon the 
county auditor to make and file a 
lien statement in drainage proceed- 
ings by Gen. L. (1905) c 230 § 19, is 
an attribute of the office of county 
auditor, and not discretionary with 
the person holding that office. State 
v. Johnson, 111 Minn. 10, 126 NW 
479, 


Applicability of general tax 
law.—Gen, St. (1894) § 1623, provid- 
ing that all taxes are a lien from 
May ist, but that, as between grantor 
and grantee, such lien shall not at- 
tach until the January ist, following, 
does not affect or control the assess- 
ments provided for in the state drain- 
age law by virtue of the fact that 
such assessments are collected in the > 
same manner as ordinary taxes, 
Clapp v. Minnesota Grass Twine Co., 
81 Minn. 511, 84 NW 344. 

21. State v. Loveless, 133 Ind. 600, 
33 NE 622; Killian v. Andrews, 130 
Ind. 579, 30 NE 700; Kennedy y. State, 
124 Ind. 239, 24 NE 748; Louisville, 
etc., R. Co. v. State, 122 Ind. 443, 24 
NE 350; Chaney v. State, 118 Ind. 494, 
21 NE 45; State v. Attna L. Ins. Co., 
117 Ind. 251, 20 NE 144; Cook v. State, 
101 Ind. 446; Pierse v. Bronnenberg, 
40 Ind. A. 662, 81 NE 739, 82 NE 
126; Hoefgen v. State, 17 Ind. A. 537, 
47 NE 28. 

22. Scherm v. Garrett, 118 Ky. 296, 
80 SW 1103, 26 KyL 186. 

23. State v. Wilson, 216 Mo. 301, 
115, SW. 576. , 

24. State v. Johnson, 111 Minn. 
10, 126 NW 479. 

25. Reed v. Kalfsbeck, 147 Ind. 
148, 45 NE 476, 46 NE 466. And see 
Klinger v. Lemler, 135 Ind. 77, 34 NE 
698 (holding that where, in proceed- 
ings to enforce a ditch assessment, 
the land was erroneously described, 
a purchaser under the foreclosure 
proceedings was entitled to be sub- 
re to the rights of the lienhold- 
er). 

26. State v. Loveless, 133 Ind. 600, 
33 NE 622; Pierce v, Adtna L. Ins. 
Co., 181 Ind. 284, 31 NE 68: Killian 
v. Andrews, 130 Ind. 579, 30 NE 700. 

27. Pierce v. Adtna L. Ins, Co. 131 
Ind. 284, 31 NE 68; State v. Adtna L. 
Ins. Co., 117 Ind, 251, 20 NE 144; 
Cook v. State, 101 Ind. 446. 

28. State vy. Attna L. Ins, Co., 117 
Ind. 251, 20 NE 144; Cook v. State, 
aut Ind. 446. And see supra note 
29. Wabash East. R. Co. v. Hast 
Lake Fork Drain. Dist., 134 Ill. 384, 
25 NE 781, 10 LRA 285; Baldwin v. 
Moroney, 173 Ind, 574, 91 NE 3, 30 
LRANS 761 (holding that the legis- 
lature may declare that an assess- 
ment lien for the construction of a 
drain has priority over other liens, 
and an assessment lien may be given 
priority over preéxisting mortgages, 
as is done by Acts [1891] c¢ 196 
[Burns St. Annot. (1901) §§ 56990, 
5717], providing for the construction 
of drains). 
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triet.° 


takes subject thereto.*1 
Homestead rights. 


er’s wife in the property.** 


The lien of the state for taxes is paramount to 


the lien of a ditch assessment.?* 
[§ 271] P. Payment **—1. 


time *7 


not be so paid.*° 
Assessments against county. 


30. Washington County Drain. 
Dist. No. 4 vy. Eastern Home, etc., As- 
soc., 165 N. C. 697, 81 SE 947, Ann 
Cas1915C 40. 

31. Pierse v. Bronnenberg, 40 Ind. 
A. 662, 81 NE 739, 82 NE 126; Chaney 
v. State, 118 Ind. 494, 21 NE 45. And 
see Ranney vy. Burthe, 15 La. Ann. 
843 (holding that one who purchased 


land within a drainage district after. 


the drain was completed, the tax as- 
sessed and confirmed, and an order of 
seizure and sale issued upon the priv- 
jlege given by the statute, took the 
land subject to the privilege). See 
also Scherm vy. Garrett, 118 Ky. 296, 
80 SW 1108, 26 KyL 186 (holding 
that, since no lien arises on the land 
until the contract has been let, one 
who purchases the property after the 
judgment of the county court direct- 
ing the opening of the drain, but be- 
fore the contract has been let to a 
third person, cannot resist the pay- 
ment of the assessment against such 
property on the ground that no no- 
tice of lis pendens has been filed by 
the third person, as provided in St. 
[1903] § 2358, which requires such 
notice, in ,all proceedings affecting 
the title to land, in order to affect 
the interest of “subsequent pur- 
chasers’’). 

32. Peo. v. Weber, 164 Ill. 412, 45 
NE 723. 

33. McCollum v. Uhl, 128 Ind. 304, 
27 NE 152, 725. 

34. Effect of payment as estoppel 
to question subsequent assessment 
see supra § 248. 

35. See infra notes 38-41. 

36. Hershey v. Reclamation Dist. 
No. 730, 162 Cal. 401, 122 P 1074. 

{a] Power of legislature—A re- 
clamation district is a state agency, 
and the legislature may determine 
how assessments shall 
Hershey v. Reclamation Dist. 
730, 162 Cal. 401, 122 B 1074. 

{b] Beclamation district war- 
rants.— Where a statute so provides, 
a reclamation district must accept its 
warrants in payment of assessments, 
although there are warrants in the 
treasurer’s office regist2red ahead of 
those tendered in payment of assess- 
ments. Hershey v. Reclamation Dist. 
No. io6 162 Cal, 401, 122 P 1074. 

[e 
the drainage of swamp 
properly be made payable in gold 
coins Peo. Vv. Hagar, 52° Cal. 171, 

37. Benjamin Land, etc., Syndicate 
v. Bradsher, 99 Ark. 348, 138 SW 477 
(nolding that under the act of March 
26, 1907 [L. (1907) p 281 8 6], re- 
quiring drainage assessments to be 
collected in the same manner as 
taxes, and providing that interest 
on bonds issued under the act shall 
be deemed delinquent on April 10th 
after such interest becomes due, such 


No. 


be payable. | 


Gold coin.—An assessment for | 
lands may | 


A person purchasing assessed land subse- 
quently to the filing of the petition for the drain 
is charged with constructive notice of the lien and 


A lien for drainage taxes is 
paramount to the homestead right of the landown- 


In General. 
drainage statutes govern the mode,** medium,’** and 
of payment of assessments 
Under some statutes drainage assessments may be 
required or permitted to be paid in installments,** 
the option of the landowner to pay in installments 
being sometimes conditioned upon his waiver in 
writing of all objections to the assessment.*® 
in the absence of such a statute assessments can- 


That part of the 


DEAINS 


does not release 
The 


for drains. 


[§ 272] 
But 


assessments are payable when state 
and county taxes are payable, April 
10th, and not when the annual inter- 
est on the bonds falls due); Hershey 
v. Reclamation Dist. No. 730, 162 Cal. 
401, 122 P 1074 (holding that Pol. 
Code § 3457, as amended in 1909 [St. 
(1909) p 32], extending the operation 
of § 3465 by providing that drainage 
assessments may be paid “at any 
time” in reclamation district war- 
rants is not a retroactive law as ap- 
plied to a case where judgment has 
been rendered under § 3466, directing 
a sale of the property assessed to 
be made for gold or silver coin, as 
that judgment is merely a step in 
fixing the assessment, and hence the 
assessment is payable in warrants at 
any time before actual levy under 
the judgment). 

38. Ark.—Oliver v. Whittaker, 122 
Ark. 291, 183 SW 201. 

Cal.—Reclamation Dist. No. 536 v. 
Hall, 131 Cal. 662, 63 P 1000. 

Fla.—Roesch v. State, 62 Fla. 270, 


v,. Garner, 267. Ill. 396, 

Peo. v. Cairo, etc., 2 
. 4382, 100 NE 207; Peo. 
237 Ill. 122, 86 NE 666; 
Peo. v. Warren, 231, Ill. 518, 83 NE 
Zi; Rogne y. Peo., 224. Til. .449,\79 
NE 662; Peo. v. Weber, 164 Ill. 412, 
45 NE 723. 

Ind.—Hackett y. State, 113 Ind. 
532, 15 NE 799. 

lowa.—Fitchpatrick v. Fowler, 157 
Iowa 215, 138 NW 392; Sisson. v. 
Buena Vista County, 128 Iowa 442, 
104 NW 454, 70 LRA 440. 

Minn.—Lindberg v. Morrison Coun- 
ty, 116 Minn. 504, 134 NW 126; State 
v. Johnson, 111 Minn. 255, 126 NW 
1074 (one tenth of the assessment 
payable each year as part of the 
general tax on the real estate). 

N. D.—Murray v. Buttles, 32 N. D. 
565, 156 NW 207. 

{a] Constitutionality of statute.— 
Acts (1909) p 829, as amended by 
Acts (1913) p 746 § 10, providing that 
all drainage assessments shall be 
made payable in installments and 
that deferred installments shall bear 
six per cent interest, but that prop- 
erty owners shall have the priv- 
ilege of paying it in full within thirty 
days after the assessment becomes 
final, is not unconstitutional, as a 
taking of property without due proc- 
ess on account of an unreasonable 
short time being given for payment 
of assessments. Oliver v. Whit- 
taker, 122 Ark. 291, 183 SW 201. 

{[b] Where bonds are issued for 
construction of drain the tax to pay 
for the, drain is not collected in any 
one year but is divided into as many 
parts as such bonds have years to 
run under some statutes. Murray v. 
Buttles, 32 N. D. 565, 156 NW 207. 


iN. 


108 NE 344; 


ae 
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expense of constructing a drain which is assessed 
against a' county for draining highways cannot be 
paid from the funds ‘collected by special assess- 
ment against the property in the drainage district, 
but must be paid by the county out of funds raised 
by general taxation.*+ 

Payment by some of the landowners of a sum 
sufficient to pay the entire cost of the improvement 


other landowners from the obliga- 


tion to pay their assessments.*? 
Agreement for offset. An agreement with the tax 
collector that an amount to become due a landowner 
under his uncompleted contract to build a part of 
the drain may be offset against the tax levied upon 
his land is invalid.** 
2. Interest. 
not provide for interest on delinquent assessments, 
interest is not recoverable.** 
ever, provide that drainage taxes,** or installments 
thereof,*® shall draw interest. 


Where the statute does 
Some statutes, how- 


And other statutes 


Interest on installments see infra 


§ 272. 
39. Fitchpatrick v. Fowler, 157 
Iowa 215, 138 NW 392; Sisson v. 


Buena Vista County, 128 Iowa 442, 
104 NW 454, 70 LRA 440. 

{a] Constitutionality of statute.— 
A statute giving such option is not 
violative of the U. S. Const. Amendm. 
XIV, guaranteeing equal protection 
of the laws. Sisson v. Buena Vista 
County, 128 Iowa 442, 104 NW 454, 70 


LRA 440. 

40. Harrington v. Dickinson, 155 
Mich. 161, 118 NW 931. 

41. Wilkins v. Hillman, 45 OkIl. 


451, 145 P-1111, LRA1915D .249. 

42. Hammond v. Peo., 169 Ill. 545, 
48 NE 5738. 

43. Warrington v. Dickinson, 155 
Mich. 161, 118 NW 981. 

44. Peo. v. Hagar, 52 Cal. 171; 
Bump v. Jepson, 106 Mich. 641, 64 
NW 509; Jackson Fire-Clay, etc., Co. 
v. Snyder, 92 Mich. 325, 53 NW 359; 
State v. Mikkelson, 24 N. D. 175, 139 
NW 5255 Hackney v. Elliott, 23 N. D. 
373, 187 NW 433. 

45. Peo. v. Welch, 252 Ill., 167, 96 
NE 991 (holding, however, that if the 
delinquent assessments); Rystad v. 
the payment of interest, it is a bene- 
fit to owners and is no ground for 
objection on application for judgment 
against and sale of their lands for 
delinquent assessments). Rystad v. 
Buena Vista County Drain. Dist. No. 
12, 170 Iowa 178, 152 NW 364 (hold- 
ing that under Code Suppl. [1913] § 
1989a12, drainage assessments fixed 
by the district court bear interest 
from the date of the original assess- 
ment by the board of supervisors); 
State v. Mikkelson, 24 N. D. 175, 139 
NW 525; Hackney v. Elliot, 23 N. D. 
Sila;, Lotinen We. 4335 See Lightner’s 
App., 156 Iowa 398, 136 NW 761, 137 
NW 462 (holding that a decree re- 
ducing certain assessments and con- 
firming others should provide for in- 
terest from the time the assessments 
were made); March v. Huntley, 17 
OntWR 731 (holding that no sum was 
payable under the Municipal Drain- 
age Act § 66, by the subservient 
townships until the expiration of 
four months from the jate of the 
judgment on appeal, and that inter- 
est should be computed from that 


date). 

46. Jones v. Fletcher, 132 Ark. 328, 
200 SW 1034; Oliver v. Whittaker, 
122 Ark. 291, 183 SW 201 (holding 
that Acts [1909] p 829, providing for 
the creation of drainage districts, as 
amended by Acts [1913] p 746 § 10, 
authorizes the computation of inter- 
est on deferred installments of 
drainage assessments, and levy of the 
whole amount, including computed 
interest, in proportional assess- 
ments); Peo. v. Garner, 267 Ill. 396, 


’ For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number. 
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authorize the county court in confirming assess- 
ments to provide for interest thereon.*? 

3. Penalties for Nonpayment. No pen- 
alty can be imposed for nonpayment of a drainage 
assessment unless the statute so provides.*® 
statutes expressly authorize the imposition of such 
penalty,*® but it has been provided that the land- 
owner may avoid the penalty by waiving in writing 


[§ 273] 


all objections to the assessment.°° 


[§ 274] 4. Recovery of Payments.*! 
tary or compulsory payment of a void assessment 
may be recovered by the landowner.®? 
covery can be had where the payment was volun-_ 
tary,°* and the general rule, when not controlled 
by statute, is that, in the absence of acts amounting 
to duress or coercion, the payment is deemed to be 
voluntary, notwithstanding a protest made at the 
In some jurisdictions, however, 
this rule has been abrogated by statutory provisions 
giving to one assessed for drains the right to pay 


time of payment.°* 


108 NE’ 844; Peo. v. Cairo, etc.,. R. 
Co., 256 Ill. 4382, 100 NE 207 (hold- 
ing that under the Levee Act when 
assessments are payable in install- 
ments the installments draw inter- 
est annually at six per cent from 
time of confirmation of the assess- 
ment roll,se to be collected and en- 
forced as part of the assessment); 
Peo. v. Weber, 164 Ill. 412, 45 NE 
723; State v. Johnson, 111 Minn. 255, 
126 NW 1074. 

[a] Constitutionality of statute.— 
Acts (1909) p 829, as amended by 
Acts (1913) p 746 § 10, authorizing 
interest on drainage bond issue to be 
met by interest on deferred payments 
of assessments, is valid. Oliver v. 
Whittaker, 122 Ark. 291, 183 SW 201. 

47. Benjamin Land, etc, Syndi- 
eate v. Bradsher, 99 Ark. 348, 138 SW 
477 (holding that a decree enforcing 
delinquent drainage assessments im- 
properly includes interest on such as- 
sessments, where the county court, 
in confirming the assessments, did 
not provide for interest, as author- 
ized Ly the drainage statutes). 

48. Davies v. Chicot County Drain. 
Dist., 112 Ark. 357, 166 SW 170; State 
v. Mikkelson, 24 N. D. 175, 1839 NW 
525 

[a] The repeal of an act creating 
a drainage district abrogated a pro- 
vision for a penalty for nonpayment 
of an assessment, although the re- 
pealing act ratified assessments al- 
ready made. Davies v. Chicot County 
Drain. Dist., 112 Ark. 357, 166 SW 
170. 

49. See statutory provisions; and 
Rystad v. Buena Vista County Drain. 
Dist. No. 12, 170 Iowa 178, 152 NW 
864 (pending appeal no penalty ac- 
crues); Fitchpatrick v. Fowler, 157 
Iowa 215, 138 NW 392; State v. John- 
son, 111 Minn. 255, 126 NW 1074; 
State v. Mikkelson, 24 N. D. 175, 139 
NW 525. 

50. Fitchpatrick v. 157 
Towa 215, 138 NW 392. 

51. See also generally Payment 
[30 Cye 1298 et seq]. 

52. Justice v. Robinson, 142 Cal. 
199, 75 P 776; Ribordy v. Montmor- 
ency Drain. Dist. Comrs., 187 Ill. A. 
574; Lade v. Hancock County, (1lowa) 
166 NW 586; Allerton v. Monona 
County, 111 Iowa 560, 82 NW 922; 
Williams vy. Merritt, 152 Mich. 621, 
116 NW 386. And see cases infra 
this section. 

{a] Priorities—Where a_ treas- 
urer of a farm drainage district paid 
a void assessment on his land, and 
the greater part of the sums col- 
lected on such assessment was paid 
for making and collecting the assess- 
ment, he was not entitled to his full 
proportionate share of the money left 
in the treasury as against persons 
who had unpaid just claims in the 
creation of which he was an active 
participant. Ribordy v. Montmor- 


Fowler, 
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Some 


Involun- 
complied with.°® 
But no re- 
provement.°° 

[§ 275] 
sessments °°—1. 


ency Drain. Dist., 187 Ill. A. 574. 

53. Justice v. Robinson, 142 Cal. 
199, 75 P 776; Peow v. Wylie, 283 Ill. 
515, 119 NE 585; Peo. v. Leonard, 261 
Ill. 88, 103 NE 566; Williams v. Mer- 
ritey 3152" Macho 2d) 16 eNiWiy Soon 
Taylor v. Avon Tp.. 73 Mich: 604, 41 
NW 703; Camp v. Algansee Tp., 50 
Mich. 4, 14 NW 672; Dawson v. Au- 
relius, 49 Mich. 479, 13 NW 824. 

54. Justice v. Robinson, 142 Cal. 
TOO On ose Williamc ave Merritt, 
152 Mich. 621, 116 NW 386; 
Ve eAVOn! “Tp, 7s. Mich. 7 604: 

703; Camp v. Algansee Tp., 50 Mich. 
4, 14 NW 672; Dawson v. Aurelius 
Tp.,, 49 Mich. 479, 13 NW 824. 

Voluntary payments generally see 
Payment [30 Cyc 1298]. 

55. Williams v. Merritt, 152 Mich. 
621, 116 NW 386; Godkin v. Rutter- 
bush, 147 Mich. 116, 110-NW 505; 
Murphy vy. Dobben, 137 Mich. 565, 100 
NW 891. 

142 Cal. 


56. Justice v. Robinson, 

199, 75 P 776; Williams v. Merritt, 
152 Mich. 621, 116 NW 386. 

57. Reclamation— Dist. No. 1:7 vv. 
Bonbini, 158 Cal. 197, 110 P 577. Com- 
pare Peo. v. Fulton, 280 Ill. 415, 117 
NE 605 (holding that the Farm 


| Drainage Act §§ 22, 26, allowing cred- 


its on assessments to owners of old 
ditches used, does not apply to an 
old ditch already owned by the dis- 
trict, although some of the landown- 
ers had paid illegal assessments 
therefor, and an assessment allowing 
credits for sums so paid is void); Peo. 


v. Leonard, 261 Ill. 38, 103 NE 566 
(holding that the word “credits” as 
used in Hurd. Rev. St. [1911]-c 42 


par 100, providing that the balance of 
a special drainage tax over credits, 
or of damages or other credits over 
the tax, shall be set down in final 
columns, means credits for ditches 
previously constructed so that thev 
eculd be advantageously used, and 
does not include an illegal assess- 
ment voluntarily paid). 

[a] In an action under the statute 
to annul an assessment the question 
whether plaintiff is entitled to a 
eredit for, or the return of payments 
made on, a former invalid assess- 
ment cannot be considered. Spurrier 
v. Reclamation Dist. No. 17, 172 Cal. 
157, 155) P 340. 

{b] Repeal of statute.—Provision 
of Pol. Code § 346644, for credit to 
landowner paying invalid assessment 
upon subsequent assessment is re- 
pealed by omission from section as 
amended by St. (1911) p 647. Spur- 
rier v. Reclamation Dist. No. 17, 172 
Gal. 15% 165 "P" 840. 

58. Godkin v. Rutterbush, 147 
Mich. 116, 110 NW 505 (holding that 
an action brought to recover of a 
township treasurer money paid as a 
drain tax, is within the terms of 
Comp. L. § 4370 as amerded by Acts 


[1899] No. 141 p 212, which provides’ Syndicate vy. Bradsher, 
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the assessment under protest, and in such case the 
payment is not voluntary.®° 
authorizing recovery of taxes paid under protest 
do not apply to drainage taxes or assessments.°° 
Under some statutes payments made on assess- 
ments thereafter adjudged invalid may be credited 
on subsequent assessments against the land.*” 
Proceedings for recovery. 
cover drain taxes paid, the statutory provisions as 
to the officers who must be made parties must be 


But general statutes 


In an action to re- 


Plaintiff cannot show in such ac- 


tion that the lands were not benefited by the im- 


-Q. Collection and Enforcement of As- 


In General. The mode of enfore- 


ing the collection of drainage assessments is gov- 
erned by statute.®+ 
sessments are enforced by suit in the manner pro- 
vided by statute for the enforcement of liens arising 
from taxes generally.®? 


In many jurisdictions such as- 


The proceedings are usually 


that, in any suit to set aside any 
drain tax, the county drain commis- 
sioner shall be made a party). 

{a] Waiver of statutory require- 
ment.—Where plaintiff, in an action 
against the township treasurer to 
recover drain taxes paid under pro- 
test, joined the drain commissioner 
as required by Pub. Acts (1899) No. 
141 § 1, and afterward discontinued 
as to the commissioner at the treas- 
urer’s request, the treasurer waives 
compliance with the statute. Mur- 
phy v. Dobben, 187 Mich. 565, 100 
NW 891. : 

{b] A township is not concerned, 
as such, in the levy and collection 
of a drain tax, and an action cannot 
be maintained against it to recover 
a tax paid to the township treasurer. 
Hillyer v. Jonesfield Tp., 114 Mich. 
644, 72 NW 619. 

59. Allerton v. Monona County, 
111 Iowa 560, 82 NW 922. 

60. Correction of assessment in 
proceedings for enforcement see su- 
pra § 242. 

61. See statutory provisions; and: 

Ark.—O’Barr v. Sanders, 113 Ark. 
449, 169 SW 249. 

Cal—Swamp Land Reclamation 
ean Blumenberg, 156 Cal. 539, 106 
12) ‘ 

lll.— Dix Highway Comrs. v. Big 
pour Drain, Dist., 207 Ill. 17, 69 NE 
5 

N. C.—Middle Canal Co. v. Whitley, 
i IN (Cs 100, 9 ONS bial 
wa —-Rutherford v. Maynes, 97 Pa. 

See also cases infra this and fol- 
lowing sections. 

[a] In California assessments are 
collected by suit to foreclose the lien 
therefor, rather than by a summary 
sale without judicial proceedings. 
Reclamation Dist. No. 730 v. Snow- 
DA ebCOVEal S695 ee aHe7 | sess Ober sae: 
514; Swamp Land Reclamation Dist. 
v. Blumenberg, 156 Cal. 539, 106 P 
392) Payne Vv.) Ward,.23) ‘Cals vA. 492; 
BHI Nore 

[b] Wnder a Pennsylvania act 
drainage assessments might be en- 
forced and collected by levy, distress, 
and sale of the goods and chattels of 
the delinquent. Rutherford v. Mynes, 
97 Pa. 78 (although it was held that 
tps did not authorize a distress upon 
the goods of a tenant to satisfy as- 
sessments imposed prior to his ten- 
ancy). 

{e] In North Carolina drainage 
assessments must be collected by 
summary proceedings under L. (1909) 
ec 422 § 31, providing for levy of as- 
sessments, which shall be filed and of 
the same effect as a judgment for 
state and county taxes, on which exe- 
eution may issue against the land 
assessed. Middle Canal Co. v. Whit- 
ley, 172 N.-C.'100,°90 SE 17. 

62. Ark.—Benjamin Land, ~ étci, 
99 Ark. 348, 
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in rem, no personal liability on the part of the land- 
owner being created by statute,®’ although under 
some statutes, and in certain cases, it has been held 
Drainage assess- 
ments levied against a township may be enforced 
by mandamus to compel a levy of taxes for the 


that a personal action will he.*4 


payment thereof.%° 


Consolidation of actions. Two 


drainage made on the same lands at different times 


may be recovered in one action.®® 


[§ 276] 2. Officers 


cers designated by statute.°* 


collector of revenues.® 


138 SW 477. 

Fla.—Roesch v. State, 62 Fla. 270, 
56S 562. 

il.-eo,. vy, Prust)..219 Ti, 116, 76 


NE 68; Hammond vy. Peo., 169 Ill. 
545, 48 NE 573. 

Ind.—Skelton vy. Sharp, 161 Ind. 
B85), 67 NH bobs. Dagey Vv. Ball, 7 
Ind. A. 64, 34 NE 246. 

Ky.—Smith v. Petree, 79 SW 251, 


25 KyL 2014. } 

La.—Iowa Drain Dist. No. 1 v. Wil- 
INS COs 1iepe a jek2ivs Lod, On ISeod, 
94, 

Mass:-—Murphy vy. Clinton, . 182 
Mass. 198, 65 NE 34. 

Mich.—Bump v. Jepson, 106 Mich. 
641, 64 NW 509; Mogg v. Hall, 83 
Mich. 576, 47 NW 553. a 

Mo.—State v. Wilson, 216 Mo. 215, 
115 SW 549; State v. Angert, 127 Mo. 
456, 30 SW i18. ; 

Nebr.—Bancroft Drain. Dist. v. Chi- 
cago, etc.,. R.,Co.,.167 INW , 731. 

YTex.—Holt v. State, (Civ. A.) 176 


SW 743. 
[a] A bill in chancery to foreclose 
drainage assessments which have 


been forfeited for two years or more 
is a proper remedy to collect such as- 
sessments and to subject the land to 
their payment. Hammond v. Peo., 
178 Ill. 254, 52 NE 1030; Hammond 
v. Peo., 169 Ill. 545, 48 NE 573; Peo. 
v. Weber, 164 Ill. 412, 45 NE 723. 

[b] Cross petition in action to 
cancel assessment.—In a proceeding 
against a drainage district to cancel 
an assessment and enjoin further 
action in enforcing it, the court may 
upon eross petition of defendant dis- 
trict decree a foreclosure of the tax 
lien without a prior administrative 
sale. White v. Papillion Drain. Dist., 
96 Nebr. 241, 147 NW 218 (holding 
that the objection that an action to 
foreclose a tax lien must be in the 
name of the county was untenable 
since the county acts as trustee for 
the real parties in interest, and when 
the party in interest is before the 
court it would be an unnecessary for- 
mality to bring the county in as a 
-party). 

Taxation generally 
[37 Cye 672]. 

63. Ill.—Spring Creek Drain. Dist. 
Vapulsin. ete: AR. (Co;, 1249. 1. 260; 
“94 NE 529. 

Ind.—Killian v. Andrews, 130 Ind. 


see Taxation 


579, 30 NE 700; State v. Attna L. 
Ins. Co., 117 Ind. 251, 20 NE 144. 
Ky.—Scherm v. Short, 116 Ky. 946, 


HieSNVLeDt, 25a ye 110k. 

Mo.—State v. Angert, 127 Mo. 456, 
30 SW 118. 

N. C.—Long Creek Drain. Dist. v. 
Huffstetler, 173 N. C. 523, 92 SE 368; 
Middle Canal Co. v. Whitley, 172 
N. C. 100; 90 SE 1, 

And see cases infra this and fol- 
lowing sections. 

Lien for drainage assessments see 
:supra §§ 269, 270. 


Sale on foreclosure see infra §§ 


Authorized to 
Drainage assessments must be collected by the offi- 
Under some statutes 
assessments against owners of land within a drain- 
age district are collected by the county treasurer or 
Under other statutes the 
township collector is intrusted with the collection 
of such assessments,7° while under still others the 
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district.?? 


assessments for [§ 277] 


Collect.°” 


contemplated 
brought.” 


294-298. 

64. Big Lake Spec. Drain. Dist. v. 
Sand Ridge Highway Comrs., 199 Ill. 
132, 64 NE 1094; Colfax Highway 
Comrs. v. East Lake Fork Spec. 
Drainy Dist:, 127 Ill, 581,521 NE 206; 
Bate v. Sheets, 64 Ind. 209; Beatty 
v. Pruden, 13 Ind. .A. 507, 41" NH 
961; Mogg v. Hall, 83 Mich. 576, 47 
NW 5538; Bates County Drain. Dist. 
No. 1 v. Bates County, 269 Mo. 78, 
189 SW 1176. 

[a] Retrospective legislation. — 
The Drain Law (1885) No. 227, in so 
far as it provides that drain taxes 
levied under the Drain Law (1881) 
No. 269, shall be a personal claim 
against the landowner until paid. is 
invalid. Mogg v. Hall, 83 Mich. 576, 
47 NW 553. 

{b] Failure to perfect lien.—It 
was the intention of the drainage law 
that every resident landowner whose 
property has been benefited by the 
improvement should be _ personally 
liable, and where a lien cannot be en- 
forced because not perfected in the 
manner required by statute, such per- 
sonal liability may be enforced. Beat- 
Cah Pruden, 13 Ind. A. 507, 41 NE 
961. 

{[c] Assessment 
highway.—In Illinois, although the 
usual remedy is by foreclosure, it 
has been held that an assessment 
against public highways could be col- 
lected by an action of debt against 
the highway commissioners. Big 
Lake Spec. Drain. Dist. v. Sand Ridge 
Highway Comrs., 199 Ill. 132, 64 NE 
1094; Colfax Highway Comrs, v. East 
Lake Fork Spec, Drain. Dist., 127 Ill. 
581, 21 NE 206. : 

{d] Assessment against railroad. 
—Railroad property cannot be sold 
to pay the lien of the assessment, 
the remedy being a personal judg- 
ment against the company. Louis- 
ville, ete... Co,-v. State, 122° Ind. 
443, 24 NE 350; Louisville, ete, R. 
Co. v. State, 8 Ind. A. 377, 35 NE 916. 

[e] Where there is no adequate 
statutory remedy a county’s obli- 
gation for assessments for benefits 
to public roads may be enforced by 
action against it by the drainage dis- 
trict for a general judgment. Bates 
County Drain. Dist. No. 1 v. Bates 
County, 269 Mo. 78, 189 SW 1176. 

65. Spring Creek Drain, Dist. v. 
Joliet Highway Comrs., 238 Ill. 521, 
87 NE 394; Dix Highway Comrs. v. 
Big Four Drain. Dist., 207 Ill. 17, 67 
NE 576. See Colfax Highway Comrs. 
v. Hast Lake Fork Spec. Drain. Dist., 
127 Ill. 581, 21 NE 206 (holding that 
where an action of debt is brought 
against highway commissioners to 
collect a drainage assessment against 
public roads, payment of the judg- 
ment therein could be enforced by 
mandamus). 

Mandamus to compel levy of taxes 
yey. see Mandamus [26 Cyc 


against public 


3. Conditions Precedent.”® 
jurisdictions the completion of the drain is not a 
condition precedent to the right to collect assess- 
ments therefor,’* and it is not necessary that an 
estimate of the final cost of completing the work 
should. be 
Under some statutes a delinquent list is 
required to be made and returned before the com- 
mencement of proceedings to enforce a drainage 
assessment,’® although it has been held that. fail- 
ure to return’ such list will not prevent the en- 
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collection is enforced by the state tax collector.” 
The fact that drainage commissioners were never 
legally appointed and are at most merely de facto 
officers cannot be urged against their authority to 
collect assessments where such assessments are not 
to be paid to them individually, but to the drainage 


In some 


made before suit 1s 


66. Swamp, ete., Land Dist. No. 
110 v. Feck, 60 Cal. 403. 

Consolidation of actions generally 
see Actions, §§ 308-367. ° 

67. Parties see infra § 282. 

68. Ill.—Spring Creek Drain. Dist. 
v. Joliet Highway Comrs., 238 Ill. 
521, 87 NE 394; Peo. v. McDougal, 
205 Ill. 636, 69 NE 95. a 

oO. 


La.—Ilowa Drain. Dist. a We aie 


qe CO Leon luce! cidselo aot: 
, 94. : 

Mass.—Murphy v. Clinton, 182 
Mass, 198, 65 NE 34. 

Mich.—Dawson v. Aurelius, 49 


| Mich. 479, 183 NW 824. 


Mo.—State v. Wilson, 216 Mo. 215, 
115 SW 549. 
N. S.—Baker y. McFarlane, 2 N. S. 


Dec. 94; Davidson vy. Lawrence, 1 
N.S. “Dec.” 327? 
69.. Peo. v. Welch, 252 Ill. 167, 96 


NE 991; Peo. v. Hulin, 237 Ill. 122, 
86 NE 666; Waite v. Peo., 228° III. 
173, 81 NE 837; State v. Wilson, 216 
Mo. 215, 115 SW 549; Nemaha Valley 
Drain. Dist. No. 2 v. Nemaha County, 
100 Nebr. 64, 158 NW 488. ; 

70. Peo. v. McDougal, 205 Ill. 636, 
69 NE 95 (holding that a tax levied 
under the Farm Drainage Act [Hurd 
Rev. St. (1901) p 712], for repairing 
drains, should be extended on the 
tax books of the township collectors, 
and warrants for its collection issued 
to them, not to the county collec- 
tors); Murphy v. Clinton, 182 Mass. 
198, 65 NE 34. 


7. towa Drain, Dist: "No. Iv. 
re Co., 125, aaa Vol, le 
72. “Spring Creek Drain. Dist. v. 


Joliet Highway Comrs., 238 Ill. 521, 
87 NE 394. * 


g os Notice and demand see infra 
74, Eel River Drain. Assoc. v. 


Topp, 16 Ind. 242; Hoefgen vy. State, 
17 Ind. A, 537, 47 NE 28. 

75. Delawter v. Sand Creek Ditch- 
ing Co., 26 Ind. 407. 

76. Peo. v. Welch, 252 Ill. 167, 96 
NE 991 (certificate sufficient to show 
that assessments are past due); Peo. 
v. Hulin, 237 Ill. 122, 86 NE 666; Peo. 
v.. Warren, 231. Ti]. 518,83 NE 271: 
Waite, v. Peo., 228 Ill; 173, 81. NH 
837; Peo. v. Prust, 219 Ill. 116, 76 NE 
68 (sufficiency of return and effect of 
errors); Holt v. State, (Tex. Civ. A.) 
176 SW 743. 

[a] Time for filing list—The stat- 
utory requirement as to the date of 
filing the delinquent list is not man- 
datory, the statute providing that no 
assessment shall be considered illegal 
on account of the assessment rolls 
or tax lists not having been made, 
completed, or returned within the 
time required by law. Peo. v. Hulin, 
237 Ill, 122, 86 NE 666. 

[b] Verification of treasurer’s re- 
port and amendment thereof.—The 
fact that the report of the treasurer 
of the drainage district on which 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number, 


§§ 917-282) 


forcement of the assessments,’? the only effect of 


such failure being to deprive the tax bill of its 
prima facie effect as evidence that the assessments 
are past due and payable.’§ 

[§ 278] 4. Defenses. The defenses which may 
be raised in proceedings to collect an assessment, 
in so far as they are regarded as constituting a 
collateral attack on the “assessment,” or on “the 
draiage proceedings leading up to the assess- 
ment,®*° including the legality of the organization 
of drainage or reclamation districts,*! have already 
been considered. So also, the grounds of objection 
to the assessment generally,*? and the questions of 
estoppel or waiver as to such objections §* have been 
discussed elsewhere in this article. Some statutes 
prescribe and limit the defenses which may be 
raised in proceedings to enforce special assessments 
for drains.*+ Some statutes provide for an action 
by a reclamation district to test the validity of an 
assessment,*° and declare that a judgment validat- 
ing the assessment shall preclude any subsequent 
attack thereon.8® In ease no such proceeding is 
brought, the landowner, who has had no other op- 
portunity to contest the validity of the assessment, 
may make such contest in proceedings to enforce 
it,8’ and in such proceedings he is not confined to 
an attack on the regularity of the assessment it- 
self, but may, while admitting its validity, object 


the delinquent list is based is not 


DRAINS 


always be a defense that the taxes 
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to its enforcement on the ground that, by reason 
of subsequent events, he will not receive the benefit 
to secure which the assessment was made, and upon 
which alone it can be constitutionally founded.*® 

[§ 279] 5. Notice and Demand.*® Statutory 
requirements as to notice of application for judg- 
ment and sgale,°° and demand for payment of the 
assessment,®! must be complied with. 

[§ 280] 6. Time to Sue, and Limitations. The 
time of bringing proceedings to enforce drainage 
assessments is usually prescribed by statute.°? Suit 
must be brought within the period fixed by stat- 
ute,°* but it has been held that an act providing 
that no delinquent taxpayer may plead any statute 
of limitation against a payment of taxes due to 
the ‘‘state or any county, city or town,’’ apples 
to a landowner sued for delinquent drainage dis- 
trict taxes.°* 

[§ 281] 7. Jurisdiction and Venue. An action 
to recover a drainage assessment must be brought 
in the court provided by law for the trial of such 
actions.°> In the absence of a statute to the con- 
trary an action to collect a drain assessment by 
enforcing a lien upon the land should be brought 
in the county where the land is situated, even where 
the drainage proceedings were instituted in another 
county.°® 


[§ 282] 8. Parties.°’ Suits to enforce drain- 


21st of the year succeeding the year 


sworn to is not a jurisdictional de- 
fect, and on application for judgment 
an amended affidavit may be filed 
curing the defect. Peo. v. Prust, 219 
Ill. 116, 76 NE 68. 

Variance between list and no- 
of application for judgment 
G)eute material ris -fatat= Peo.) Vv. 
Warren, 231 Ill. 518, 83° NH 271. (2) 
A variance is waived by a general 
appearance and the filing of general 
objections, not confined to the ques- 
tion of jurisdiction. Peo. y. Warren, 
231 Dieobls,. 83) NE 271s “Waite: v. 
Peo., 228 Ill. 173, 81 NE 837. 

Delinquent list as prima facie evi- 
dence see infra § 286. 

77. State v. Wilson, 216 Mo. 301, 
115 SW 576. 


78. State v. Wilson, 216 Mo. 215, 
115 SW 576. 

79. See supra § 261. 

80. See supra §§ 151, 152. 

81. See supra § 45. 

82. See supra §§ 244, 245. 

83. See supra 248. : 

84. See statutory provisions; and 


Riebling v. Peo., 145 Ill. 120, 33 NE 
1090; Albertson v. State, 95 Ind. 370, 
432; ‘Jacobson v. Lac Qui Parle Coun- 
ty, 419 Minn. 14, 137 NW 419; State 
v. Tuck, 112 Minn. 493, 128 NW 823; 
State v. Johnson, 111 Minn. 255, 126 
NW _ 1074. See also Liberty Tp. 
Drain. Assoc. v. Watkins, 72 Ind. 
459 (holding that a statute providing 
that on appeal from an assessment a 
member of a drainage association can 
raise no objections except such as re- 
late to the amount of the assessment 
is applicable to an action to collect 
the assessment from persons alleged 
to be members of the association). 
[a] A change by the engineer in 
the starting point of a ditch cannot 
be interposed as a defense in pro- 
ceedings to obtain judgment. State 
v. Tuck, 112 Minn. 493, 128 NW 823. 
[b] Applicability of general tax 
law.—Rev. L. (1905) ¢ 11 § 919, pro- 
viding that no omission of the re- 
quirements of law prior to the filing 
of the tax list shall be a defense 
on application for judgment and sale 
unless it is made to appear that such 
‘omission has resulted to the preju- 
dice of defendant, and that the taxes 
have been unfairly or unequally as- 
sessed, or that the land has been as- 
sessed at a valuation greater than 
its actual value, but that it shall 


have been paid or that the property 
was not subject to taxation, applies 
to ditch assessments. Jacobson v. 
Lae Qui Parle County, 119 Minn. 14, 


137 NW 419; State v. Johnson, 111 
Minn, 255, 126 NW 1074. 

85. See supra § 250. 

86. Swamp Land Reclamation 
Dist. v. Blumenberg, 156 Cal. 532, 
106 P 389. 

87. See supra § 261 text and note 48. 

88 Swamp Land Reclamation 
Dist. v. Blumenberg, 156 Cal. 532, 106 
P 389. 

89. Notice of assessment and op- 


portunity to be heard see supra § 229. 

Proceedings for establishment of 
drain or drainage district see supra 
§§ 68-77. 

90. Peo. v. Warren, 231 Ill. 518, 
83 NE 271; Waite v. Peo., 228 Ill. 
178, 81 NE 8387 (implied repeal of 
statute); Peo. v. Prust, 219 Ill. 116, 76 
NE 68. And see Hayes v. State, 96 
Ind. 284 (holding that under some 
statutes personal notice must be 
given of an assessment, or notice by 
publication in a newspaper published 
in the county where the lands are 
situated, a specified time before pay- 
ment is due, stating when and where 
such payment shall be made). 

91. Bate vy. Sheets, 50 Ind. 329; 
Murphy v. Clinton, 184 Mass. 198, 65 
NE 34 (demand not a warrant or 
process which constable must serve). 

92. See statutory provisions; and: 


Ark. , . Syndi- 
cate v. Bradsher, 99 Ark. 348, 138 
SW 477. 

Tll.—Rickert v. Moredock, ete., 


Drain, Dist. No. 1, 23 NE 639; Sam- 
uels v. Drain. Comrs., 125 Ill. 536, 17 


IN S2oee Peon cvemClay ton. ai 15) LIE 
150, 4 NE 193. 
Ind.—White v. McGrew, 129 Ind. 


83, 28 NE 322; Cullen v. Strauz, 124 
Ind. 340, 24 NE 883. 

Iowa.—Rystad v. Buena Vista 
County Drain. Dist. No. 12, 170 Iowa 
178, 152 NW 364 (holding that under 
Code Suppl [1913] § 1989a26, a drain- 
age assessment made in July, 1909, 
did not become delinquent until 
March 1, 1911). 

Tex.—Holt v. State, (Civ. A.) 176 


Sw 743 (holding that under Ver- 
non’s Sayles Civ. St. Annot. [1914] 
arts 7624, 7632, 7687, 7692, a suit 


for delinquent drainage district taxes 
cannot be brought earlier than April 


for which assessed). 

{a] Under the Illinois act which 
provides that the lien of taxes on 
land may be foreclosed by suit in 
equity in the name of the people 
when the land has been forfeited to 
the state at tax sale for two years, 
it has been held that the lien of 
special assessments for . drainage 
purposes may be foreclosed by such 
suit. Rickert v. Moredock, ete., 
Drain. Dist. No. 1, 23 NE 639; Gauen 
v. Moredock, ete., Drain. Dist. No. 1, 
131 Ill. 446, 23 NE 633. 

{b] In Indiana it was held where 
a copy of the county surveyor’s cer- 
tificate of acceptance of a ditching 
job was placed upon the tax dupli- 
cate, as provided in Rev. St. (1881) 
§ 4305, in August, that such tax be- 
came delinquent on the failure of the 
landowner to pay it on or before the 
first Monday of November, as _ re- 
quired by § 6426; and it was the duty 
of those charged with its collection 
to cause the land to be sold to en- 
force. payment. White v. McGrew, 
129 Ind. 83, 28 NE 322; Cullen v. 
Strauz, 124 Ind. 340, 24 NE 883. 

93. State v. Wilson, 216 Mo. 301, 
115 SW 576. 

[a] Failure to return delinquent 
list.— Where the levy of special taxes 
in drainage proceedings was properly 
made, and the taxes have not been 
paid, the failure to return and certify 
the taxes as delinquent did not affect 
the state’s right to sue for the taxes, 
and an action may be maintained at 
any time within five years after the 
taxes should have been returned de- 
linquent, whether returned or not. 
State v. Wilson, 216 Mo. 301, 115 SW 


576. 
Holthiva State, (CLex® Civ, Aun) 
176 SW 743. 

95. Craig v. Mackey, 48 N. J. L. 
363, 7 A 494. 

{a] Action not involving title.— 
An action for the recovery of a drain- 
age assessment does not involve the 
title to the land sought to be assessed 
and therefore such action may be 
brought in the court for the trial of 
small causes. Craig v. Mackey, 48 
N.- J. Li, 3638, 7 A 494) 

96. Dowden vy. State, 106 Ind. 157, 
6 NE 136; State v. Elliott, 32 Ind. 
A, 605, 70 NE 397. 

97. Parties generally see Parties 
[30 Cye 1]. 
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age assessments are usually brought in the name 
of the people for the use of the drainage district or 
other corporate authorities entitled to the fund,°® 
but in some jurisdictions the drainage district, as the 
real party in interest, may sue in its own name to 
recover delinquent drain assessments.®®, And under 
other statutes suit may be brought by the commis- 
sioner or commissioners,! or by the township trus- 
The owner of the land 
assessed, or any person claiming an interest there- 
in, must be made a party,* and where the assess- 
ment is against a public highway, the highway com- 
missioners are proper parties defendant.° 

A mistake in the corporate name 
of plaintiff drainage district may be corrected by 


tee,” or by the township.® 


Amendment. 


amendment.® 
[§ 283] 9. 
tion. 


Pleading ‘—a. 


98. Peo. v. Haggin, 57 Cal. 579; 
Peo. v. Hagar, 52 Cal. 171 [app dism 
154 U. S. 639, 14 SCt 1186, 24 L. ed. 


1044] (both under the act of 1868. 
See next note); Hammond vy. Peo., 
178 Ill. 254, 52 NE 1030; Hammond 
v. Peo., 169 Ill. 545, 48 NE 573; Peo. 
v. Weber, 164 Ill. 412, 45 NE 723; 
Sennott v. Moredock, etc., Drain. 
Dist: Nor Libs Tt 96; -39- NE 5675 


Gauen v. Moredock, etce., Drain. Dist., 
131 Ill. 446, 23 NE 633; McKinney v. 


State, 101 Ind. 355; Ellison v. Bran- 
strator, 34-Ind; A. 410,°73 NE 146; 
Stafford v. State, 12 Ind. A. 540, 40 


NE 701; Holt v. State, (Tex. Civ. A.) 
176 SW 743. 

99. Lower Kings River Reclama- 
tion Dist. v. Phillips, 108 Cal. 306, 39 
P 630, 41 P 335; Swamp Land Dist. 
No. 3807 ve Gwynn, 70 Cal. 566, 12 P 
462; Reclamation Dist. No. 3 vy. Par- 
vin, 67 Cal. 501, 8 P 43; Reclamation 
Dist. No. 108 v. Hagar, 66 Cal. 54, 4 
P 945; Reclamation Dist. v. Goldman, 
65 Cal, 635, 4 P 676; Peo. v. Haggin, 
bie Cal. wba. 

1. Smith v. State, 131 Ind. 441, 
31 NE 353 (holding that a drainage 
commissioner in charge of construc- 
tion may bring suit in his own name 
for so much of an assessment made 
for the construction of a drain be- 
fore he was placed in sole charge 
of construction as may be necessary 
to its construction, and that he is 
not restricted to assessments made 
by himself); Buchanan vy. Rader, 97 
Ind. 605; Shaw v. State, 97 Ind. 23; 
Davidson v. Lawrence, 1 N. S. Dec. 
32 (holding that suit might be 
brought by one commissioner alone 
under an act providing that assess- 
ments shall be recovered by and in 
the names of the ‘‘commissioners’’). 

2. Hoch v. Monroe Tp., 12 Ind. A. 
595, 40 NE 925. 

3. Hoch v. Monroe Tp., 12 Ind. A. 
595, 40 NE 925. 

4. Weinreich v. Hensley, 121 Cal. 
647, 54 P 254; Reclamation Dist. No. 
108 v. Evans, 61 Cal. 104; Reclama- 
tion Dist. No. 124 v. Coghill, 56 Cal. 
607; Peo. v. Weber, 164 Ill. 412, 45 
NE 723. * 

fa] The wife of a landlord is not 
a necessary party. Peo. v. Weber, 
164 Ill. 412, 45 NE 723. 

5. Big Lake Spec. Drain. Dist. v. 
Sand Ridge Highway Comrs., 199 Il. 
132, 64 NE 1094; Colfax Highway 
Comrs. v. East Lake Fork Spec. 
Drain. Dist., 127 Ill. 581, 21 NE 206. 

Personal action against highway 
commissioners see supra § 275 note 
64 [c]. 

6. Sacramento County Reclama- 


tion Dist. v. Diepenbrock, 168 Cal. 
577, 143 P 763. See generally Par- 
ties [31 Cyc 468]. 


7. Pleading generally see Plead- 
ing [31 Cyc 1]. 
Amen(€ment as to parties see supra 
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Complaint or Peti- 
The complaint or petition for the enforce- 


DRAINS 


given.?? 


Dudgeon, 64 Ark. 108, 40 SW 786. 

Cal.—Reclamation Dist. No. 3 v. 
Parvin, 67 Cal. 501, 8 P 43; Reclama- 
tion .Dist, Vv, iacar,)66. Cal. 5404 
945; Swamp Land District No. 121 
v. Haggin, 64 Cal. 204, 30 P 631; Peo. 
v. Haggin, 57-Cal. 579. 

Ill.—Colfax Highway Comrs. v. 
East Lake Fork Spec. Drain. Dist., 
127 Ill. 581, 21 NE 206. 

Ind.—Kennedy v. State, 124 Ind. 
239, 24 NE 748; Louisville, etce., R. 
Co. v. State, 122 Ind. 443, 24 NE 350; 
Chaney v. State, 118 Ind. 494, 21 NH 


45; Johnson v. State, 116 Ind. 374, 
19 NE 298; Hackett v. State, 113 
Ind. 532, 15 NE 799; Wishmier v. 


State, 110 Ind. 523, 11 NE 291; Ken- 
nedy v. State, 109 Ind. 236, 9 NE 
778; Laverty v. State, 109 Ind. 217, 9 
NE 774; Deegan v. State, 108 Ind. 
155, 9 NE 148; Frazer v. State, 106 
Ind. 471, 7 NE 203; Pickering v. State, 
106 Ind. 228, 6 NE 611; McKinney v. 


State, 101 Ind. 355; Moss v. State, 
101° Ind. 321; Smith v. Clifford, 99 
Ind. 113; Neiman v. State, 98 Ind. 


58; Wishmier vy. State, 97 Ind. 160; 
Shaw v. State, 97 Ind. 23; Albertson 
v. State, 95 Ind. 370; Scott v. State, 
89 Ind. 368; Bogart v. Castor, 87 Ind. 
244; Anthony v. Sturgis, 86 Ind. 479; 
Boatman = ever sMacy.e® 828 sind 490: 
Thompson v. Honey Creek Drain. Co., 
33 Ind. 268; Hoefgen vy. State, 17 
Ind. A. 537, 47 NE 28; Beatty v. Pru- 
den, 13 Ind. A. 507, 41 NE 961; Hoch 
ME Monroe Tp., 12 Ind. A. 595, 40 NE 


Mo.—State v. Angert, 127 Mo. 456, 
30 SW 118. 

9. Laughlin v. Ayers, 66 Ind. 445; 
Seits v. Sinel, 62 Ind. 253; .Combs 
v. Etter, 49 Ind, 535. But see Albert- 
son v. State, 95 Ind. 370 (holding that 
such fact need not be alleged, the 
presumption being, in the absence of 
an allegation to the contrary, that 
the statute was complied with). 

{a] Mllustration—The complaint 
must aver that the appraisers by 
whom the assessment was made 
were not of kin to any of the par- 
ties, and were disinterested freehold- 
ers of the county. Laughlin v. 
Ayres, 66 Ind. 445; Seits v. Sinel, 62 
ne 253; Combs v. Etter, 49 Ind. 
5idos 
10. Smith v. Duck Pond Ditch- 
ing Assoc., 54 Ind. 235; Smith vy. 
Duck Pond Ditching Assoc., 45 Ind. 
94; Etchison Ditching Assoc. v. Hil- 
lis, 40 Ind. 408; Slusser v. Ransom, 
39 Ind. 506. 

11. Smith v. Duck Pond Ditching 
Assoc., 54 Ind. 235; Smith v. Duck 
Pond Ditching Assoc., 45 Ind. 94; 
Etchison Ditching Assoc. vy. Hillis, 
40 Ind. 408; Slusser v. Ransom 39 
Ind. 506. And see Liberty Tp. Drain- 
ing Assoc. v. Brumback, 68 Ind. 93 
(holding that, in an action against 
a member of plaintiff association, 
the estimated cost need not be al- 
leged). 
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ment of the collection of drain assessments must 
contain all the necessary allegations to bring the 
case within the provisions of the statute under 
which the assessment is levied,® such as allegations 
as to the eligibility of the appraisers;® that the 
amount of benefits assessed is not exceeded by the 
estimated cost of construction,’? although it is not 
necessary to state the amount of either;! and that 
proper notice of the petition for the drain was 
The complaint must also describe the land 
upon which the len is sought to be foreclosed ;** 
must describe the drain, where defendant is not a 
member of the drainage association which is seek- 
ing to collect the assessment ;'* state the county in 
which the ditch and the lands affected by its con- 
struction are situated;1®> and set out the jurisdic- 
tional facts necessary to the formation of the drain- 
age district 1° or association 17 levying the assess- 


12. Chaney v. State, 118 Ind. 494, 
21 NE 45; Hackett v. State, 113 Ind. 
532, 15 NE 799; Whittaker v. State, 
109 Ind. 600, 9 NE 916; Kennedy v. 
State, 109 Ind. 236, 9 NE 778; Laverty 
v. State, 109 Ind. 217, 9 NE 774; Dee- 
gan v. State, 108 Ind. 155, 9 NE 148; 
Jackson v. State, 103 Ind. 250, 2 NE 
742. But see Jackson v. State, 104 
Ind. 516, 3 NE 863; Albertson v. State, 
95 Ind. 870 (both holding that the 
court having assumed jurisdiction, it 
would be presumed that proper no- 
tice was given). 

13.—_ Holt v. State, (Tex. Civ. A.) 
176 SW 743 (description sufficient if 
land can be identified by extrinsic 
oye: See infra text and note 

14. Large v. Keen’s Creek Drain. 
Co., 30.Ind. 263, 95 AmD 696; West 
v. Bullskin Prairie Ditching Co., 19 
Ind. 458; Beatty v. Pruden, 13 Ind. 
A. 507, 41 NE 961. But see Bannister 
v. Grassy Fork Ditching Assoc., 52 
Ind. 178 (holding that it is unneces- 
sary for the complaint against a 
person not a member of the associa- 
tion to give a description of the be- 
ginning, course, and termination of 
the ditch). 

[a] Where defendant is a mem- 
ber of plaintiff association the com- 
plaint need not describe the drain, 
nor the survey. Liberty Tp. Drain- 


ae Assoc. v. Brumback, 68 Ind. 
15. Smith v. Clifford, 99 Ind. 113. 
16. St. Louis, etc., R. Co. v. Dud- 


geon, €4 Ark. 108, 40 SW 786; Peo. 
v. Haggin, 57 Cal. 579 (where the 
complaint was held insufficient in 
failing to show the publication of 
the petition for the formation of the 
district for the four weeks next pre- 
ceding the hearing on the same, and 
in not showing that the board noted 
its approval on the petition). 

17. Cooper v. Arctic Ditchers, 56 
Ind. 238; McIntire vy. McLain Ditch- 
ing Assoc., 40 Ind. 104 (where it 
was held that recording the articles 
of association of a drainage company 
in the recorder’s office of the county 
where the work is contemplated is 
a condition precedent to the invest- 
ment of corporate powers upon the 
company, and hence must be averred 
in the complaint to enforce the as- 
sessment). But see Liberty Tp. 
Draining Assoc. v. Brumback, 68 Ind. 
93 (holding that, in an action by a 
draining association against one of 
its members to collect an assess- 
ment against his lands, it is not nec- 
essary to set out the organization 
of the association). 

{a] The articles of association 
need not be set cut. Etchison Ditch- 
ing Assoc. v. Busenback, 39 Ind. 362; 
Jordan Ditching, ete., Assoc. v. Wag- 
oner, 33 Ind. 50; Delawter v. Sand 
Creek Ditching Co., 26 Ind. 407; Eel 
River Draining Assoc. v. Topp, 16 
Ind, 242. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ment. The assessment, or a copy thereof, should 
be filed with the complaint.‘ Since assessments 
for the enlargement of natural or artificial channels 
lying outside of a drainage district cannot be levied 
against lands not intersected by the channel,!® a dec- 
laration to recover benefits resulting from such im- 
provement is defective where it does not allege 
that the channel is on defendant’s land.22 Where 
the petition for the construction of the drain and 
the proceedings of the board show the specifications 
on which the assessment was made, the interest of 
plaintiff in the work, the description of defendant’s 
lands sought to be charged, and his ownership of 
the land, it has been held that it is not necessary for 
the complaint to contain allegations relative to these 
matters.21,| The complaint need not allege that the 
drain was made according to the plans and speci- 
fications,*? nor that all the amount of benefits as- 
sessed against defendant’s land is needed to pay 
the expense of construction.2? A copy of the rec- 
ord of the allotment need not be filed as an exhibit 
with the complaint,** nor is it necessary to set out 
a copy of the judgment approving the report of the 
commissioners.”° 

Assumpsit for work and labor. A complaint to 
enforce a ditch assessment which does not allege 
that defendant requested the work to be done or 
promised to pay for it is not good as a complaint 
in assumpsit for work and labor done.?° 

[§ 284] b. Answer or Objections, and Reply. 
An answer setting up a prior assessment upon the 
lands assessed must contain allegations showing 
that the prior assessment was valid.27 An answer 
which alleges that defendant was not named in the 
petition for the drain and had no notice is bad for 
failure to. allege when defendant became the owner 


18:— Ross vy. State, 119 Ind. -90)7 21 
NE 345; Kennedy v. State, 109 Ind. 


Peo, v. 


DRAINS 


Welch, 252 Mil. 
991; Peo. v. Sullivan, 238 Ill. 386, 87 


[19.J.] 757 


of the land, in the absence of an averment that he 
held the legal title when the petition was filed, or 
that his grantor did not receive proper notice.*® 

Objections on application for judgment, On ap- 
plication for judgment and sale for delinquent 
drainage assessments the landowner is entitled to 
file objections to the assessment,?? and owners of 
separate tracts of land may properly join in the ob- 
jections, if such objections apply to the land of 
each of the objectors.2° The sufficiency of the ob- 
jections may be questioned by motion to strike from 
the files.3+ 

Reply. Where the answer in an action to recover 
an assessment levied by a draining company alleges 
a prior assessment, a reply alleging that defend- 
ant assented to the making of the new assessment, 
and that the company expended money in making 
the drain on the faith of such assent, is good.*? 

[§ 285] c. Demurrer. The fact that plaintiff 
is not duly organized cannot be taken advantage of 
by demurrer.’* Where the complaint alleges that 
the petition for the drain stated that the lands to 
be drained were in the county, such allegations must 
be taken as true on demurrer, and the petition can- 
not be looked to, although filed with the complaint.** 
A bad answer will, on demurrer, be sufficient for a 
bad complaint.*® 

[§ 286] 10. EHvidence—a. Presumptions and 
Burden of Proof.*° The general rules of evidence 
as to presumptions and burden of proof in civil ac- 
tions °7 are applicable to proceedings to collect 
drainage assessments.** In some jurisdictions it is 
held that, before the collection of a drainage assess- 
ment can be enforced, plaintiff must show a valid 
and legal assessment,*® but in general presumptions 
will be indulged in favor of its validity,#° and a 


167, 96 NE 39. Brosemer v. Kelsey, 106 Ind. 


504, 7 NE 569; Bate v. Sheets, 50 


236, 9 NE 778; Laverty v. State, 109 
Ind. 217, 9 NE 774; Pickering v. State, 
106 Ind. 228, 6 NE 611; Moss v. State, 
101 Ind. 321;. State v. Myers, 100 Ind. 
487: State v. Turvey, 99 Ind. 599; 
Neiman v. State, 98 Ind. 58; Roberts 
WAAL nore nde coor: CLISEAV.. Stale, 
97 Ind. 389; Smith v. Clifford, 83 Ind. 
520; Beck v. Tolen, 62 Ind. 469; Bus- 
enbark v. Etchison Ditching Assoc., 
62 Ind. 314; Jerrell v. Etchison Ditch- 
ing Assoc., 62 Ind. 200; Alspaugh v. 
Ben Franklin Drain. Assoc., 51 Ind. 
271; Alkire v. Timmons Ditching Co., 
51 Ind. 71; West v. Bullskin Prairie 
Ditching Co., 19 Ind. 458; Hoefgen v. 
State, 17 Ind. A. 537, 47 NE 28. 

19. See supra § 210. 

20. Vermilion Special Drain Dist. 
Comrs. v. Shockey, 238 Ill. 237, 87 NE 
335 [aff 142 Ill. A. 272]. 

21. Johnson vy. State, 116° Ind. 374, 
19 NE 298: Bate v. Sheets, 50 Ind. 


329° 

22. Hoefgen v. State, 17 Ind. A. 
537, 47 NE 28. 

23. Hoefgen v. State, 17 Ind. A. 
537, 47 NE 28. 

24. Beatty v. Pruden, 13 Ind. A. 
507, 41 NE 961. 

25. Albertson v. State, 95 Ind. 370. 

26. Boatman v. Macy, 82 Ind. 490. 

27. Nevins, ete., Draining Co. v. 


Alkire, 36 Ind. 189 (holding that, in 
an action to recover an assessment 
levied by a draining company, an an- 
swer alleging that there had been a 
prior assessment upon the land, but 
not alleging that appraisers were 
sworn to the prior assessment or that 
notice had been given to the landown- 
ers of the time of making such as- 
sessment, was insufficient to show.a 
valid prior assessment). 

28. Chaney v. State, 118 Ind. 494, 
21 NE 45. 

29.. Peo. v. Baber, 252 Il]. 432, 96 
NE 889 (sufficiency of objections); 


NE 306; Peo. vy. Warren, 231 Ill. 518, 
83 NE 271; Waite v. Peo., 228 Ill. 173, 
81 NE 837; Peo. vy. Keener, 194 Ill. 
16, 61 NE 1069. 


30. Peo. vy. Welch, 252: Ill. 167, 96 
NE 991. 
[a] The objections should not be 


stricken out for joinder unless they 
show that, when considered in con- 
nection with the application, confu- 
sion would result from permitting 
the joinder. Peo. v. Welch, 252 Ill. 
167,96 NE 991; Peo. v. Keener, 194 
Ill. 16, 61 NE 1069. 

81. Peo. v. Sullivan, 238 Ill. 386, 
87 NE 306 (holding that a plea or 
demurrer is not necessary). 

32. Nevins, etc., Draining Co. v. 
Alkire, 36 Ind. 189. 

San Joaquin County Swamp, 
Land Dist. No. 110 v. Feck, 60 
. 403 (holding that the omission 
of the complaint to show that plain- 
tiff had the legal capacity to sue can 
be taken advantage of only by an- 
swer); Dobson v. Duck Pond Ditch- 
ing Assoc., 42 Ind. 312; Etchison 
Ditching Assoc. v. Jewell, 41 Ind. 143; 
Etchison Ditching Assoc. v. Hillis, 
40 Ind. 408; Etchison Ditching Assoc. 
v. Busenback, 39 Ind. 362; Excelsior 
Drain. Co. v. Brown, 38 Ind. 384. 

34. Combs v. Etter, 49 Ind. 535. 

35. State v. Myers. 100 Ind. 487; 
Scott v. State, 89 Ind. 368. 

Demurrer searching record 
Pleading [31 Cyc 338]. 

86. In proceedings to confirm as- 
sessment see supra § 252. 

On appeal or error see supra § 258. 


see 


87. See Evidence [16 Cyc 926, 
1050]. 
38. Frazer v. State, 106 Ind. 471, 


7 NE 203 (holding that, in an action 
to enforce a drainage assessment, 
the presumption is that the lands as- 
sessed are situated in the county in 
which the proceeding is had). 


Ind. 329 (holding that the evidence 
must show the application to the 
county commissioners, the appoint- 
ment of the appraisers, the notice of 
the meeting of the appraisers, or any 
demand of the amount of the assess- 
ment by plaintiff of defendant); Et- 
chison Ditching Assoc. v. Hillis, 40 
Ind. 408. See Peo. v. Carr, 231 Ill. 
502, 88 NE 269 (holding that an as- 
sessment will be held void on an ap- 
plication for judgment in the absence 
of an affirmative showing of strict 
compliance with the statute, a court 
being without power to levy a tax 
where none has been levied by the 
proper officer, although mere irregu- 
larities may be supplied by amend- 
ment); Big Lake Spec. Drain. Dist. 
v. Sand Ridge Highway Comrs., 199 
ill. 132, 64 NE 1094 (burden of show- 
ing establishment or abandonment of 
highway). 

[a] Notice to landowner.—The 
party asserting the lien must show a 
substantial compliance with the stat- 
ute as to notice of the drain proceed- 
ings to the landowner. Brosemer v. 
Kelsey, 106 Ind. 504, 7 NE 569; State 
v. Arcadia Timber Co.,, (Mo.) 178 
SW 93. Compare Chaney vy. State, 
118 Ind. 494, 21 NE 45 (holding that 
where the answer contained no aver- 
ment that the grantor of defendant, 
who held the legal title when the pe- 
tion was filed and notice given, was 
not a party and did not have notice, 
the presumption must be that the 
grantor was a party and did have no- 
tice, and defendant, having purchased 
during the pendency of the proceed- 
ings, is bound by the notice given 
to his grantor). 

40. Reclamation Dist. No. 70 v. 
Sherman, 11 Cal. A. 399, 105 P 277; 
Peo. v. Gunzenhauser, 237 Ill. 262, 86 
NE 669: Peo. ve Hulin; 287 Tle ws2 
86 NE 666; Middle Canal Co. v. 
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person objecting to the enforcement of the assess- 
ment has the burden of showing its invalidity.*? 
The introduction of the delinquent list and other 
documentary evidence of the assessment is general- 
ly held to establish a prima facie case,*? but when 
defendant introduces evidence to overcome such 
prima facie case the documentary evidence ceases 
to have weight, and the collector must meet defend- 
ant’s evidence.*® Where the evidence shows that 
the greater part of. the amount levied was for an 
unauthorized purpose, the burden is on the collec- 
tor to prove that the balance was authorized.** 

[§ 287] b. Admissibility. The rules governing 
the admissibility of evidence in civil actions *° ap- 
ply generally to proceedings to enforce drainage 
assessments.*® The delinquent tax list and other 
documentary evidence of the assessment proceed- 
ings,*? the original petition filed,#* and the order 
book entries in the proceedings for the location and 
construction of the drain,*® are admissible. Being 
only prima facie evidence, however, of the facts 
stated therein,®® evidence is admissible to show that 
the assessment was not made according to law.®+ 

[§ 288] ¢. Sufficiency. The evidence on the 
part of defendant must be sufficient to overcome the 
presumption in favor of the validity of the assess- 
ment,°? and the prima facie case made by the intro- 
duction of the assessment roll, delinquent list, ete.°* 
Where the statute provided that drainage assess- 
ments might be required to be paid after thirty 
days’ notice thereof, to be given by personal notice, 
or by one publication in a newspaper stating when 
and where such payment should be made, proof that 
a notice was sent by mail, without evidence of its 
contents, or when or where it was sent, was held to 
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be insufficient.*4 The judgment confirming the as- 
sessment has been held conclusive in its recitals 
as to the giving of due notice of hearing on the 
assessment.°> A judgment in condemnation pro- 
ceedings for damages to land not taken is not con- 
clusive on the questions of benefits, where the bene- 
fits were assessed before condemnation,*® 

[§ 289] 11. Trial, Judgment, and Review—a. 
Trial.°’ Upon the trial of an action to enforce a 
drainage assessment the court has no power to de- 
termine the amount the owners of an old drain 
should be credited for its use in the construction 
of the new drain,®® and a claim for compensation 
for land taken in the construction of the drain 
cannot be litigated in a proceeding to enforce a 
second assessment.®® The court having jurisdiction 
to adjudicate upon the merits of the controversy 
may reform an erroneous and insufficient deserip- 
tion of the land in the original petition for the 
drain,®° or correct an erroneous description in the 
assessment.°? 

[§ 290] b. Judgment.®°? The proceedings for 
collection of drainage assessments are usually re- 
garded as in rem,®* and the judgment must be 
against the property affected, and not in personam.®* 
Where the facts show that there is no valid hen, 
and not merely a failure to prove one, a judgment 
of dismissal should be entered and not a mere non- 
suit.66 Any statutory requirement as to the form 
and entry of the judgment must be followed.°* The 
court cannot enter a decree for any additional as- 
sessment for repairs in excess of the amount found 
by the jury impaneled for that purpose.®* <A judg- 
ment foreclosing the hen is conclusive on collateral 
attack,®® but where the assessment is made against 


Whitley, 172 N. C. 100, 90 SE 1. 
Presumptions in favor of official 
acts generally see Evidence [16 Cyc 
1076]. 
41. Sacramento County Reclama- 
tion Dist. v. Diepenbrock, 168 Cal. 
577, 148 P 763; Peo. v. Garner, 275 
Tll. 228, 114 NE 27; Peo. v. Bentley, 
268 Ill. 470, 109 NE 289; Peo. v. 
Burrall, 258 Tih. .509; 201) NEB) -933e 
Peo. v. Schenck, 252 Ill. 441, 96 NE 
864; Peo. v. Gunzenhauser, 237 Ill. 
262, 86 NE 669; Peo. v. Hulin, 237 
Ill. 122, 86 NE 666; Peo. v. Keener, 


194 Ill. 16, 61 NE 1069; Morrow v. 
Geeting, 15 Ind. A. 358, 41 NE 848, 
44 NE 59. 

42. Swamp Land Dist. No. 307 v. 


70 Cal. 566, 12 P 462; Peo. 
v. Garner, 275 Ill. 228, 114 NE 27; 
Peo. v. Bentley, 268 Ill. 470, 109 NH 
289 (holding that the county collector 
by introducing the delinquent list 
makes out a prima facie case without 
introducing the commissioners’ certi- 
ficate of levy); Peo. v. Keener, 194 
Ill. 16, 61 NE 1069; McKinney v. 
State, 117 Ind. 26, 19 NB 613; Lower 
Creek Drain. Comrs. v. Mitchell, 170 
N. C. 324, 87 SE 112 (holding that a 
statute making a sworn statement of 
the amount of the taxes due the dis- 
trict prima facie evidence of the ex- 
istence and legality of the taxes, as 
well as the amount thereof, is con- 
stitutional). But see Peo. vy. Hagar, 
49 Cal. 229 (holding that under a 
statute requiring the board jointly to 
view and assess the land. where the 
board’s report stated that they had 
jointly viewed and assessed the land, 
when in fact they were not all pres- 
ent, the recital was not conclusive 
of the question, if the statute did not 
require them thus te report, nor even 
prima facie evidence of the fact). 
[a] Assessment roll—An assess- 
ment for a drain against a munici- 
pality under the Levee Act § 55 can- 
not be held excessive where there is 


Gwynn, 


no evidence in the record which over- 
comes the prima facie proof made by 
the assessment roll. North Richland 
Drains Dist. cv. Karr; 280 Gl. 5677 E07 
NE 770. 

43. Peo. v. Whitesell, 262 Ill. 387, 
104 NE 688. 

44. Peo. v. McDougal, 205 Ill. 636, 
69 NE 95. 

45. See Evidence [15 Cyc 821]. 

46... Peo.. v. Kuns, 248 dll 42, 93 
NE 333 (prior void proceedings held 
admissible); Drain. Dist. No. 2 v. 
Union Drain. Dist. No. 38, 113 Il1..A. 
114 [aff 211 Ill. 328, 71 NE 1007] (rel- 
ative acreage and volume of water as 
between two disiricts). 

47. Peo. v. Garner, 275 Ill. 228, 
114 NE 27; Peo. v. Bentley, 268 Il. 
470, 109 NE 289; Peo. v.*Keener, 194 
Ill. 16, 61 NE 1069; McKinney v. 
State, 117 Ind. 26, 19 NE 613; Eel 
River Drain. Assoc. v. Topp, 16 Ind. 

48. Voss v. State, 9 Ind. A. 294, 36 
NP 654. 

49. Voss v. State, 9 Ind. A. 294, 36 
NE 654. 

50. See supra § 286. 

51. Swamp Land Dist. No. 307 v. 
Gwynn, 70 Cal. 566, 12 P 462; Peo. 
v. Whitesell, 262 Ill. 387, 104 NE 


688. 
52. Reclamation Dist. No. 70 v. 


Sherman), 11 Cals*A.) 899). 105. 3277: 
Peo, v. Bentley, 268 Ill. 470, 109 NE 
ZSOs PCO! Ne ELUline® oo lalla dl oes 6 
NE 666. ; 

58. Peo._v. Keener, 194 Ill. 16, 61 
NE 1069. 

54. Hayes v. State, 96 Ind. 284. 

55.5 Stack +: Reos 207s Tl. 72205075 
NE 347. 

56. Peo. v. Burrall, 258 Ill. 509, 
101 NE 933. 

57. Right to Jury see Juries [24 
Cye 133]. 

Trial generally see Trial [38 Cyc 
1238]. 


58. Peo. v. Chapman, 128 Ill. 496, 


21 NE 507. 

59. Hlgin, ete:, RR. Co. vy. Hohen= 
Shelly 193) Tis -£59, "6 Ne ad 023 

60. State v. Smith, 124 Ind. 302, 
24 NE 331. 

61. See supra § 242. 

62. Judgment generally see Judg- 
ments [23 Cyc 623]. 

63. See supra § 275. 

64 Illinois Cent. R: Co. v. Hast 
Lake Fork Special Drain. Dist., 129 
Ill. 417, 21 NE 925; State v. AXtna L. 
Inssy Cos, iia bnd- Zoi 20a sNiBy pda 
Scherm v. Short, 116 Ky, 946, 77 sw 
357, 25 KyL 1108; Long Creek Drain. 
Dist. iV. Huffstetler, 173 N. C.. 523,92 
SH 368. And see supra § 275. 

[a] Xf the land is insufficient to 
pay the assessment, the landowner is 
not personally liable for the balance. 
Middle Canal Co, v. Whitley, 172 
NSC. 100; 90) See al, 

[b] Under a former Indiana stat- 
ute, in an action to recover a drain- 
age assessment, a judgment in per- 
sonam might be had against the land- 
owner, if- a resident, as well as a 
judgment in rem. Bate v. Sheets, 64 
Ind. 209. 

65. Meeker County v. Schultz, 110 
Minn. 405, 125 NW 901. 


66. State v. Linberg, 120 Minn. 
147, 189 NW 286 (holding that an 
entry by the clerk of court, at the 


end of the paper containing findings 
and order of court sustaining a de- 
fense that “judgment is hereby en- 
tered in accordance with the fore- 
going,’ did not constitute a valid 
judgment, within Rev. L. § 916 et 
seq, relating to tax lists, nor pre- 
clude the court, after expiration of 
time for appeal, from granting an 
application for an amended finding). 

67. Hammond v. Peo., 178 Ill. 254, 
52 NE 1030. 

68. O’ Barr. v...Sanders, 113 Ark. 
449, 169 SW 249; Ellison v. Branstra- 
tor, 34 Ind. A. 410, 73 NE 146; Har- 
rington vy. Dickinson, 155 Mich. 161, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- §§ 290-297] 
only one of two owners, the judgment is not binding 
on the other.®® <A default in a suit to enforce a 
drainage assessment does not admit the amount 
claimed to be due.7° 

Vacating judgment. A person claiming an inter- 
est in land after judgment has been entered against 
it for a delinquent drainage assessment may, eek 
neglecting to answer within the time prescribed by 
statute, because of want of knowledge of the pen- 
deney of the action, move to vacate the judgment." 

[§ 291] c¢. Enforcement of Judgment. The 
mode of enforcing judgments in proceedings to en- 
force drainage assessments is regulated by statute,’? 
a sale of the land assessed being the usual mode 
prescribed.”? 

[§ 292] d. Appeal. The general rule that an 
appellate court will indulge all reasonable presump- 
tions in favor of the correctness of the rulings of 
the trial court,’* as well as the rule against raising 
objections for the first time on appeal,’® is applica- 
ble to appeals in proceedings to enforce drainage 
assessments. 

[§ 293] 12. Costs.7° Costs follow the decree in 
proceedings to enforce a lien for a drainage assess- 
ment.’7 In assumpsit by commissioners of a spe- 
cial drainage district against a landowner to re- 
cover for benefits to land, it was held improper, 
upon sustaining a demurrer to the declaration, to 
award execution for costs against the district.7§ 

[§ 294] 13. Sale of Land—a. Property Subject 
to Sale. Under some statutes a railroad right of 
way cannot be sold to pay the lien of a drainage as- 
sessment against the railroad company,’ but under 
other statutes that portion of a railroad within 
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a drainage district may be sold on foreclosure of 
such lien.8® The right of way of a turnpike com- 
pany has been ‘held liable to sale.8t | Where school 
lands sold by the state under contract are included 
in a drainage district and assessed for benefits, only 
the interest of the original purchaser from the 
state or his assigns can be sold, the rights of the 
state not being affected thereby.*? 

[§ 295] b. Mode and Requisites of Sale. A 
sale of lots en masse in foreclosure proceedings for 
nonpayment of drainage district assessments is 
valid.s* The description of the land sold must be 
definite and certain so that it may be located.** 

Appraisement.®®> Where the statute provides that 
no property shall be sold on execution for less than 
two thirds of its appraised value, a sale without ap- 
praisement under a judgment for the enforcement 
of a drainage assessment is illegal.S® 

[§ 296] c. Confirmation of Sale, and Deed to 
Purchaser. A sale of land for collection of a drain- 
age assessment is not complete until confirmed by 
the court.8™ In the absence of fraud, irregularity, 
or mistake affecting the validity of the sale, it is 
the duty of the court to confirm it,85 approve a 
deed to the purchaser,®® and place him in posses- 
sion, where there has been proper notice and de- 
mand therefor.°® But where the description of the 
land sold is ambiguous,:the court may refuse to 
confirm a sale for the nominal amount of the tax 
due thereon.®+ 

[§ 297] d. Setting Aside, or Other Relief from, 
Invalid Sale. If the drainage proceedings are wholly 
void, the purchaser acquires no title,®* and the land- 
owner may sue to set aside the sale,®* or to quiet 


118 NW 931 (holding that a decree of 
sale in a suit by the auditor general 
to sell land delinquent for a drain- 
age reassessment precludes objec- 
tions on a subsequent bill to enjoin 
the sale that the owner is entitled to 
a credit, and that the reassessment 
was not ordered by the supervisors, 
such objections being .proper sub- 
jects for determination in the prior 
suit). 7 

69. Weinreich v. Hensley, 121 Cal. 
647, 54 P 254. 

70. McKinney v. State, 101 Ind. 
355 (holding that such default sim- 
ply admits that something is due, 
and the amount must be shown by 
proper proof). 

71. Reclamation Dist. No. 124 v. 
Coghill, 56 Cal. 607. 

72. See statutory provisions; and 
Colfax v. East Lake Spec. Drain. 
Dist., 127 Ill. 581, 21 NE 206. 

fa]. Against highway commission- 
ers.—In an action against the high- 
way commissioners to recover a spe- 
cial assessment for benefits to a high- 
way, the judgment against the com- 
missioners is not a charge on the 
highway so benefited, and upon such 
judgment no execution can issue. It 
is simply a charge against the mu- 
nicipality, and payment may be en- 
forced by mandamus. Colfax v. East 
Lake Fork Spec. Drain. Dist., 127 Tl. 
581, 21 NE 206. 

73. Samuels v. Central Drain. 
Comre.. tool oso, NE oa: 
And see supra § 275; infra §§ 294— 
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Del weer vy. Sand Creek Ditch- 
ing Co., 26 Ind. 407; Anderson v. 
Kerns Draining Co., 14 Ind. 199, 77 
AmD 63. See generally Appeal and 
Error §§ 2662-2752. 

[a] As to purpose of drain.—In 
an action to enforce a drainage as- 
sessment, the record on appeal not 
showing the facts of the case, the 
appellate court will presume that the 
object designed to be attained by the 
establishment of the drain was one 
authorized by statute. Anderson v. 


Kerns Draining Co., 14 Ind. 199, T7 
AmD 63 (where in the absence of 
facts in the record the court pre- 
sumed that the object to be attained 
was the promotion of public health 


and not the benefit of agricul- 
ture). 
{b] As to corporate existence.— 


Under an act requiring courts in 
counties where their articles of as- 
sociation are filed to take judicial 
notice of the existence of drainage 
associations or districts, the appel- 
late court will presume that the ac- 
tion of the lower court in determin- 
ing this question was correct. De- 
lawter v. Sand Creek Ditching Co., 26 
Ind. 407. 

75. Swamp Land Dist. No. 307 v. 
Glide, 112 Cal. 85, 44 P 451; Peo. v. 
Graham, 280.Il]. 303, 117 NH 387; 
Peo. Vv. Boyd; 256- Ll. 9, 99 NE 863, 
See generally Appeal and Error §§ 
580-950. 

[a] Objections to assessment roll. 
—A variance between the number of 
acres in a tract of land assessed and 
the number of acres named in the 
assessment roll cannot be urged for 
the first time on appeal, where it is 
not shown that the assessment was 
levied upon the lands by acreage. 
Swamp Land Dist. No. 307 v. Glide, 
112 Cal. 85, 44 P 451. 

Costs generally see Costs 15 
Car Daal 

77. Hammond v. Peo., 178 Ill. 254, 
52 NE 1030. 

78. Vermilion Spec. Drain. Dist. 
v. Shockey, 238 Ill. 237, 87 NE 335 
[aff 142 Ill. A. 272]. 

79. Louisville, ete., R. Co. v. State, 
122 Ind. 448, 24 NE 350; Louisville, 
etc., R. Co. v. State, 8 Ind. A. 377, 35 
NE 916. 

80. Wabash, etc. R. Co. v. Hast 
Lake Fork Spec. Drain. Dist., 134 M11. 
384, 25 NE 781, 10 LRA 285. 

81. Indianapolis Gravel Road Co. 
v. State, 105 Ind. 37, 4 NE 316. 

82. Morehouse v. Elkhorn River 
Drain. Dist., 90 Nebr. 406, 1833 NW 
446. 


83. Curtsinger v. Burkeen, 126 
Ark. 94, 189 SW 673. 
84. Curtsinger v. Burkeen, 126 


Ark. 94, 189 SW 673 (‘north half” 
held sufficiently definite). 


gone Presumptions see infra § 
86. Cox v. Bird, 88 Ind. 142. 
87. Nash vy. Lands, 111 Ark. 158, 


163 SW 1147. 

88. Nash v. Delinquent Lands, 111 
Ark. 158, 168 SW 1147. 

89. Nash v. Delinquent Lands, 111 
Ark. 158, 163 SW 1147; Hammond v. 
Peo., 178 Ill. 503, 53 NE 308; Town- 
send v. Back Swamp Drain. Dist., 174 
N. C. 556, 94 SE 104. 

90. Hammond v. Peo., 178 Ill. 503, 
53 NE 308. 

126 


91. Curtsinger v. 
Ark. 94, 189 SW 678. 

92. Mitchell v. Lane, 62 Hun 253, 
16 NYS -707. And see Smith v. Pe- 
tree, 79 SW 251, 25 KyL 2014 (hold- 
ing that where notices of the as- 
sessment proceeding designated the 
owners of the land as “the heirs of 
B.,” but the heirs and the occupant 
of the land had actual notice of the 
proceeding, the designation of the 
owners as heirs was an irregularity, 
and the purchaser at the sale for 
the nonpayment of the assessment 
acquired no title but only a lien for 
the amount paid). 

93. Ark.—Nash v. Lands, 111 Ark. 
158, 163 SW 1147. 

Ind.—Cox v. Bird, 88 Ind. 142. 

Iowa.—Rystad y. Buena Vista 
County Drain. Dist. No. 12, 170 Iowa 
ee Roe NW 364. 

Smith y. Petree, 79 SW 251, 
25 on 2014. 
onic ar) v. O’Brien, 24 La, Ann. 

N. D.—Hackney vy. Elliott, 23 N. D. 
373, 187 NW 4338. 

[a] A general finding in favor of 
petitioners on all issues includes an 
issue as to whether or not there was 
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collusive bidding. Nash v. Delin- 
quent Lands, 111 Ark, 158, 168 SW 
may 
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title as against the purchaser.°* Where the assess- 
ment has been paid the owner may have a convey- 
ance of the land canceled.®® A sale'will not be set 
aside for inadequacy of price, where the purchaser 
pays the amount of the judgment against the land 
authorized by statute,®°® nor because a certain sum 
was added on account of the commissioner’s deed 
to the purchaser, since that item could be eliminated 
upon confirmation of the sale.°7 A landowner may 
by his acts estop himself from seeking to have the 
sale set aside.°8 Under some statutes a petition 
to set aside the sale must be brought before con- 
firmation thereof..® Relief from the sale may be 
had only on tender by plaintiff of the amount due,’ 
with interest thereon.? The owner of the alleged 
invalid deed is the only necessary party defendant, 
and plaintiffs in the judgment directing the sale 
need not be made parties.? The presumptions are 
in favor of the validity of the sale,* and the bur- 
den is on plaintiff to show its invalidity.® 

Lien of purchaser. The purchaser at an invalid 
drainage assessment sale is subrogated to the lien 
of the state or county for the amount paid by him,® 
with legal interest from the date of the payment.” 

[§ 298] e. Redemption. The right of redemp- 
tion is usually conferred by the drainage statutes,® 
upon payment of the amount due with interest 


94. Reed v. Kalfsbeck, 147 Ind.|redemptioner, the 
148, 45 NE 476, 46 NE 466. 
95. O’Barr v. Sanders, 113 Ark. 


449, 169 SW 249. 
96. Nash v. Delinquent Lands, 111 
Ark. 158, 163 SW 1147. 


against their 
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right of redemption cannot be raised 
in a proceeding by the redemptioner 
against alleged owners to enforce 
interests the lien for 
the amount paid by him. 
34 Ind. A. 410, 


Extension of time.—Where a 


[8§ Tee 


thereon.? An owner of a portion of the lands sold, 
on redeeming the whole land, may enforce a lien 
on the part not owned by him for its proper pro- 
portion of the burden so discharged, as against own- 
ers, junior encumbrancers, and purchasers whose 
interests in the land were subject to the drainage 
lien? A property owner by purchasing the tax 
sale certificates thereby redeems the land,** and all 
further controversy as to the validity of the tax is 
foreclosed.'” 

[§ 299] R. Certificate for Work Done against 
Specific Property. Some statutes provide that, if 
any landowner fails to construct the portion of a 
ditch set off to him, the work shall be let, and, on 
completion and acceptance thereof by the proper 
officer, a certificate shall be issued to the contractor 
for the amount due.t® Under some statutes it has 
been held that a contractor holding a certificate for 
work done under his contract cannot enforce a lien 
against the land to which the work was allotted,™ 
nor bring suit against the landowner for his com- 
pensation,!® but must file a copy of the certificate 
with the county auditor, who is required to place 
it upon the tax duplicate to be collected as other 
taxes are collected.1® Other statutes authorize an 
action by the contractor to enforce the len of his 
certificate,!7 and such action may be brought by 


102, Ind.* 1095. 26- NE. 215) Smith oy. 
Petree, .79° SW 251, 25 Kyl 2014. 
Dixon v. Labry, 78 SW 430, 25 KyL 
1679 [den reh 69 SW 791, 24 KyL 
697]; Scherm v. Short, 116 Ky. 946, 
77 SW 357, 25 KyL 1108. See also 
OQ NeilISv= doboken,. 12) Nipdcsluarod, 
60 A 50 (holding that the commis- 
sioners appointed under the Drain- 


question of the 


Ellison v. 
73 NE 


97. Nash v. Delinquent Lands, 111 | Branstrator, 
Ark, 158, 163 SW 1147, 146. 
98. Nash v. Delinquent Lands, 111 [b] 
Ark. 158, 163 SW 1147 (estoppel not 
shown); Cox v. Bird, 88 Ind. 142 
(estoppel not shown); Hackney v. 


Eliott, 23 IN. D: 373, 137 NW 433. 

99. Nash v. Delinquent Lands, 111 
Ark, 158, 168 SW 1147. 

1. Reed v. Kalfsbeck, 147 Ind. 148, 
45 NE 476, 46 NE 466; Rystad v. 
Buena Vista County Drain. Dist. No. 
12, 170 Iowa 178, 152 NW 364; Hack- 
ney v. Elliott, 23 N. D. 373, 137 NW 
433. But see State v. Mikkelson, 24 
N. D. 175, 189 NW 525 (holding that 
Rev. Codes [1905] § 1705, providing 
for reimbursing a purchaser ith 
interest, on sales being declared void, 
has no application to collections of 
penalties and interest on_ special 
drainage assessments in the absence 
of a sale). 

2. Hackney v. Elliott, 23 N. D. 
373, 137 NW 433. 

3. Cox v. Bird, 88 Ind. 142. 

4. Cox v. Bird, 88 Ind. 142. 

[a] Where an appraisement is re- 
quired by statute as preliminary to 
a sale, it will be presumed, in an ac- 
tion to set aside the sale, that the 
order of sale did not direct a sale 
without an appraisement. Cox v. 
Bird, 88 Ind. 142. 

5. Clay v. O’Brien, 24 La, Ann. 
232. 

6. Skelton v. Sharp, 161 Ind. 383, 
67 NE 535; Reed v. Kalfsbeck, 147 
Ind. 148, 45 NE 476, 46 NE 466; 
Smith v. Petree, 79 SW 251, 25 Kyl 
2014; Hackney vy. BEilliott, 23 N. D.: 
3738, 187 NW 433. 

7. Smith v. Petree, 79 SW 251, 25 
KyL 2014. 

8. Roesch vy. State, 62 Fla. 270, 
56 S 562; Ellison v. Branstrator, 34 
rd A 410) 8 IN E14 6 boy.tie Vv. 
Brown, 153 Iowa 324, 133 NW 905; 
Townsend v. Back Swamp Drain. 
Dist., 174 N. C. 556, 94 SH 104. 

[a] Estoppel to question right to 
redeem.— Where lands are sold at 
sheriff's sale for drainage assess- 
ments, and the purchaser accepts the 
redemption money, as such, from the 
clerk, to whom it was paid by the 


purchaser of land sold on a drainage 
assessment consented that a person 
claiming title under an unregistered 
deed should have ninety days in 
which to redeem, the act was an act 
of grace, and gave claimant no ex- 
tension of time after the ninéty days. 
Townsend v. Back Swamp Drain. 
Dist., 174 N. C. 556, 94 SE 104. 

[c] Mandamus lies to enforce the 
right of redemption. Bryan v. Dade 
Muck Land Co., (Fla.) 78 S 349. 

9. Roesch v. State, 62 Fla. 270, 56 
S 562 (holding that plaintiff must pay 
interest at the rate of twenty-five per 
cent per annum for the first year and 
eight per cent per annum thereafter, 
until redemption of land from the 
sale thereof, as in case of taxes 
levied for general county taxes). 

10. Ellison v. Branstrator, 34 Ind. 
A. 410, 73 NE 146 (sufficiency of com- 
plaint to enforce such lien). 

11. Hoyt v. Brown, 153 Iowa 324, 
133 NW 905. 

12. Hoyt v. Brown, 153 Iowa 324, 
133 NW 905. 

{a] Enjoining issuance of deeds.— 
Where the husband of an owner of 
land sold for drainage taxes, as her 
agent, directed her attorney to pur- 
chase the tax sale certificates which 
remained in the attorney’s hands, in- 
dorsed in blank, the county treasurer 
will not be enjoined at the instance 
of the property owner from issuing 
deeds upon the tax sale certificates, 
even if the sale was invalid, since 
neither plaintiff's husband,: without 
her connivance, nor anyone else could 
acquire the tax title under the cer- 
tificates, and since her purchase of 
the certificates constituted a redemp- 
tion from the sale. Hoyt vy. Brown, 
153 Iowa 324, 183 NW 905. 

13. See statutory provisions: and 
Chapman, ete., Land Co. vy. Wilson, 
91. Ark. 30, 120 “SW 1391':\:State) v- 
Bever, 143 Ind. 488, 41 NE 802: Lock- 
wood vy. Chambers, 105 Ind. 600, 5 NE 
4; Lockwood y. Ferguson, 105 Ind. 
380, 5 NE 3; Storms v. Stevens. 104 
|Ind. 46, 3 NE 401; Baker v. 


Clem, | 


age Act [P. L. (1866) p 941] relat- 
ing to the drainage of swamp land 
adjacent to the city of Hoboken and 
the township of Weehawken were 
commissioners for and in behalf of 
such municipalities within the act of 
April 8, 1903 [P. L. p 514 ec 241], pro- 
viding for the payment of improve- 
ment certificates issued by the com- 
missioners for the purposes of such 
drainage). 

_ [a] The invalidity of a certificate 
is not shown by an averment that 
tye contractor did not complete the 
work, it not appearing that he had 
not done work to the full amount of 
the certificate. Baker v. Clem, 102 
Ind, 109, 26 NE 215. 

14. Lockwood v. Chambers, 105 
Ind. 600, 5 NE 4; Lockwood y. Fer- 
gsuson; 105) (andi aes'8 0 65 eaeNiy eee 
Storms v. Stevens, 104 Ind. 46, 3 NE 


401. 

State v. Bever, 143 Ind. 488, 
41 NE 802; Lockwood y. Chambers, 
105 Ind. 600, 5 NE 4; Lockwood v. 
Ferguson,. 105 Ind. 380, 5 NE 3. 

16. State v. Bever, 143 Ind. 488, 
41 NE 802; Lockwood v. Chambers, 
105 Ind. 600, 5 NE 4; Lockwood v. 
Ferguson, 105 Ind. 380, 5° NE 3; 
ee v. Stevens, 104 Ind. 46, 3 NE 
17. Chapman, ete. Land Co. v. 
Wilson, 91 Ark. (30) 9120 Sw 397i: 
Smith v. Petree, 79 SW 251, 25 KyL 
2014; Dixon y. Labry, 78 SW 4380, 25 
KyL 1679 [den reh 69 SW 791, 24 
Kyl 697] (sufficiency of petition); 
Scherm v. Short, 116 Ky. 946, 77 SW 
357, 25 KyL 1108. 

{a] Limitation of action.—Under 
a statute providing that the county 
surveyor upon acceptance of the 
work shall give a certificate stating 
the amount due from the owner of 
the land, which shall be a lien there- 
on and payable immediately, limita- 
tions begin to run against an action 
to enforce the lien only from the time 
the surveyor accepts the work and 
gives the certificate. Dixon v. Labry, 
78 SW 430, 25. KyL 1679. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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an assignee of the certificate as the real party in 
interest.15 Under such statutes the certificate is 
not a claim against the owner individually which 
may be satisfied by a sale of personal property, 
but is a hen on the land assessed, which may be 
sold in payment thereof.1® Although the record of 
the drain proceedings is not competent evidence un- 
less attested by the judge pursuant to the statute,?° 
the contractor, in case the attestation is not made, 
is not debarred from enforcing his claim, but may 
prove it in some other way.*? 

[§ 300] 8. Disposition of Funds.?? Statutory 
provisions as to the disposition of funds derived 
from assessments must be complied with.2? Such 
funds cannot be diverted from the purpose for 
which the assessment was levied,?* and drainage of- 
ficers are liable for misapplication thereof.2° But 
commissioners of a drainage district may, under 
the direction or approval of the court, use the 
money secured by assessment for any legitimate 
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purpose of the district, and are not held strictly 
to the several itenis of the estimate.?° The amount 
of an assessment collected against any specific par- 
eel of land is a separate fund, and the money ob- 
tained on one allotment cannot be appropriated on 
account of any other.27 Drainage ‘districts are the 
owners of funds collected by taxation for their 
benefit,?8 and may sue to recover such funds.?? Al- 
though drain taxes are paid into the township treas- 
ury, they do not become township moneys.*° 
Unexpended funds of a drainage district are trust 
funds and, in the absence of some statutory provi- 
sion therefor, equity has jurisdiction to distribute 
them among the landowners of the district,** but 
the landowners are not entitled to the return of 
such funds if thereis a future use for them.*? 
Where a portion of the benefits found to have re- 
sulted from the construction of a ditch was never 
assessed or called for, the amount so uncollected 
eannot be collected and applied to new work.?®* 


*DRAIN SUGAR. To separate molasses contained 
in all sugars cooked or boiled in open kettles 
from the sugar itself.t 

DRAM. In common parlance, something that has 
aleohol in it—something that can intoxicate As 
applied to weights and measures, avoirdupois, one 
sixteenth of an ounce.® 

DRAMA.* A poem or composition representing 
a picture of human life, and accommodated to ac- 
tion;> a story represented by action,® the repre- 
sentation being as if the real persons were intro- 
duced and employed in the action itself.7 A drama 


may be either a tragedy, comedy, play, or a theatri- 
cal entertainment.® 

DRAMATIC COMPOSITION.® 

DRAMATIC PERFORMANCE.” 

DRAMATIC PIECE." 

DRAMSHOP. A term which, in a ‘generic sense, 
may mean the liquor traffic generally.!? 

DRAMSHOP KEEPER. 

DRAUGHT. An arbitrary deduction from gross 
weight made by custom, to assure the buyer or im- 
porter, as the ease may be, that there is no dis- 
crimination against him from difference in seales;1* 


18. Chapman, ete, Land Co: v.| But see Hunt Drain. Dist. v. Cole, 33. Reamer v. Hogg, 142 Ind. 138, 
Wilson, 91 Ark. 30, 1209 SW 391. 283 Ill. 105, 118 NE 10387 (holding | 41 NE 3538. 
19. Scherm v. Short, 116 Ky. 946,|} that under the levee act drainage 1. Meyer v. Queen Ins. Co., 41 La. 


77 SW 357, 25-KyL 1108. 

20. Dixon v. Labry, 69 SW 791, 24 
KyL 697. 

21. Dixon v. Labry, 69 SW 791, 24 
KyL 697. 

22. Cross references: 

Duties of officers as to funds gen- 

erally see supra § 41. 

Liability of officers for misapplica- 

tion of funds see supra § 42. 
Orders on funds see supra § 39. 
Recovery. of compensation by con- 

tractor see supra § 183 

23. See statutory provisions; and 
Moreing v. Shields, 28 Cal. A. 513, 152 
P 964; Nemaha Valley Drain. Dist. 
No. 2 v. Nemaha County, 100 Nebr. 
64, 158 NW 438. 

{a] MTilustration.—Where the stat- 
ute provides that assessments must 
be paid into the county treasury and 
paid out for the work upon the war- 
rant of the trustees, or, if bonds of 
the district “have been issued upon 
the assessment, the treasurer shall 
set it apart as a separate fund for 
the payment of such bonds, bonds 
executed and in the hands of the 
county treasurer were not “issued,” 
and hence contractors for the work 
could compel the payment of their 
warrants. Moreing v. Shields, 28 Cal. 
AX 5133 ib2eR 964: 

[b] On collection of special as- 
sessments by county it may retain 
statutory fees for services of county 
treasurer in collecting. Nemaha Val- 
ley Drain. Dist. v. Nemaha County, 
100 Nebr. 64, 158 NW. 4388. 

24, Pao. v. Wylie, 283 Ill. 515, 119 
NE 585; Peo. v. Seanlan, 265 Tll. 609, 
107 NE 149; Sesterhenn v. Schneider, 
184 Ill. A. 472; Schoden v. Schaefer, 
184 Ill. A. 456; Hamilton v. Vermilion 
Spee. Drain. Dist., 146 Ill. A. 84; 
Senneff v. Hancock County, 178 Iowa 
1281, 160 NW 936; Dean v. Clinton 
County, 146 Mich. 645,.109 NW 1131. 


commissioners can transfer the re- 
mainder of a special benefit fund 
raised to dig a certain ditch to the 
repair tax fund). 

25. See supra § 42. 

26. Kickapoo Drain. Dist. v. Jack- 
son, 255 Ill. 504, 99 NE 596; Spring 
Creek Drain. Dist. v. Hlgin, ete, R 
Co., .249 Tll. 260, 94 NE 529. 

27. Wallace v. Sortor, 52 Mich. 
159, 17 NW 794. 
Watson v. El Paso County, 
(Tex. Civ. A.) 202 SW 126. 

Watson v. El Paso County, 
(Tex. Civ. A.) 202 SW 126. 


30. Wallace v. Sortor, 52 Mich. 
159, 17 NW 794. 
81. Snowden v. Thompson, 115 


Ark, 587, 171 SW 919. 

[a] Payments of assessment due 
by the claims against a dissolved 
drainage district should be returned 
pro rata to the landowners, after the 
amount of the claims have been re- 
duced on appeal, not applied to the 
reduced claims so as to relieve non- 
paying landowners from liability. 
Thibault v. McHaney, 127 Ark. 1, 192 

Thompson, 


SW 183. 

82. Snowden  v. 115 
Airis (isi el a Guna ole 

fa] Showing as to right to dis- 
tribution.—Where a complaint by an 
owner of land in a drainage district 
against the treasurer thereof for a 
distribution of unexpended funds 
merely alleges that bonds were is- 
sued and that out of the funds 
raised there was a specified surplus 
after paying for the improvement, 
but does not allege that such sur- 
plus is not needed to pay bonds as 
they fall due, in view of the statute 
authorizing bonds payable in install- 
ments, there is no such showing as 
to warrant a distribution of the sur- 
plus. Snowden v. Thompson, 115 
Ark. 587, 171 SW 919. 


Ann. 1000, 1004, 6 S 899. 

2.. Lacy v. State, 32 Tex: 227, 223: 
See generally Intoxicating Liquors 
(23% Gye 43.45 

BS St, 41 & 42 Vict. c 49 § 14. 
See generally Weights and Measures 
[40 Cye 879]. 

4 See generally Copyright and 
Literary Property §§ 107-109; Thea- 
ters and Shows [38 Cyc 254 note 


6]. 

5. Jacko v. State, 22 Ala. 73, 74. 

6 Bell v. Mahn, 121 Pa. 225, 228, 
15 A 523, 6 AmSR 786, 1 LRA 364. 

7. Bell v. Mahn, 121 Pa. 225, 228, 
15 A 523, 6 AmSR 786, 1 LRA 364. 

[a] It is designed to be spoken, 
but it may be represented in panto- 
mime, when the actors use gesticu- 
lation, sometimes in the form of the 
ballet, but do not speak, or in opera, 
where music takes the place of poetry 
and of ordinary speech; and the dra- 
matic treatment is essentially differ- 
ent from either. Bell v. Mahn, 121 
Pa. 225, 228, 15 A. 523, 6 AmSR’ 786, 
1 LRA 364. 

{b] Its signification is broad 
enough to cover any representation 
in which a story is told, a moral 
conveyed, or the passions portrayed, 
whether by words and actions com- 
bined, or by mere actions alone. 
Jacko v. State, 22 Ala. 73, 74. 

S)o Comyn Hox—7l0/0 Bhilanm GPa) 
204, 205. 

9. See Copyright 
Property § 107. 

10. See Copyright and Literary 
Property § 108. 

11. See Copyright and Literary 
Property § 108 notes 59, 60. 

12) Peo. vo Harrisony,: 199) Mls 25N; 
265, 61 NE 99. See Intoxicating Ligq- 
uors [28 Cyc 61]. 

13. See Intoxicating Liquors [23 
Cye 61 note 26]. 

14. Seeberger v. Wright, 


and Literary 


ete., 


*By WILLIAM Mortimer Crowrurr (Drain Sugar-Drug inclusive except Spanish words and phrases). 


162. {19'C, og 


an allowance on weighable goods.® 

DRAW. The word has several well-understood 
meanings.® 

Asanoun. A depression in land into which sur- 
plus waters sometimes flow.’7 Also as applied to 
drawbridges, that part of a bridge which is made 
to be drawn up or aside;'® that “part of a bridge 
across a navigable stream which is so made that 
it may be drawn up or aside to enable the unob- 
structed passage of water craft;'® the movable sec- 
tion of a bridge, whether raised up, as was the 
earlier practice, or moved to one side, as at pres- 
ent;?° the movable section of a drawbridge.** 

As a verb. To bring forth;?2 to remove;?* to re- 
quire for floating.24 Applied to a written instru- 
ment, the word has but one meaning: To write in 
due form;”> to prepare a draft of.?° 

Draw lots. ‘To determine an event by drawing 
one thing from a number, whose marks are con- 
cealed from the drawer, and thus determining an 
event.?7 

Draw up. To compose 
draught ;?° to form in writing.*° 

DRAWBACK. A device resorted to for enabling 
a commodity affected by taxes to be exported and 
Mfg. Co., 157 U.S. 183, 185,15 SCt 
583, 39 L. ed. 665. R. 

15. Webster D. [quot Seeberger v. 
Wright, ete. Oil Mfg. Co., 157 U. S. 
183, 185, 15 4SCt.583,. 39 Lied: 665 
(distinguishing this word from 
“anate See also Draft ante p 
er Winnebago County State Bank 


v. Hustel, 119 Iowa 115, 117, 93 NW 
70. See also Drawing post this page. 


in due form;?8 to 


[a] 


bridge across 


20. Gildersleeve v. New York, etc., 
Co., 82 Fed. 763, 766. 

Another definition-—‘“‘A con- 
trivance by which a section of a 
a navigable water is 
turned upwards or 
to itself, and parallel with the direc- 
tion of the stream, 
of the passage of vessels through 
the open space that could not other- 
wise pass the point.”’ 


DRAUGHT—DRA WING j 


sold in the foreign market on the same terms as if 
it had not been taxed at all.*? 

DRAWBAR. The part of a single deadwood 
which receives the concussion when railroad cars 
are coupled.*” 

DRAWBRIDGE.*? A bridge, one or more sec- 
tions of which ean be lifted or moved aside to per- 
mit the passage of boats.** 

DRAWEE.** 

DRAWER.*® 

DRAWING.*?? A representation on a plane sur- 
face, by means of lines and shades;*° a representa- 
tion of objects made with a point, such as a pen, 
pencil, or crayon.®® Also a game of chance.4? And 
also, part of the punishment for treason, which con- 
sisted in tying the culprit’s feet to a horse’s tail 
and dragging him along the ground to the gal- 
lows.4t In patent law, a representation of the ap- 
pearance of material objects by means of lines and 
marks upon paper, cardboard, or other substance.*? 

Drawing account.** In a contract of employment 
the term may refer to an agreement to pay a fixed 
sum absolutely and not one conditioned on the se- 
curing of orders.** 

Drawing against freights. A practice existing 
See generally Lotteries [25 Cyc 1634]. 

28. Webster D. [quot Winnebago 
County State Bank v. Hustel, 119 
Iowa 115, 117, 98 NW 70]. 

29. Webster D. [quot Winnebago 
County State Bank v. Hustel, 119 
Iowa 115, 117, 93 NW 70]. 

30. Webster D. [quot Winnebago 
County State Bank v. Hustel, 119 


Iowa 115, 117, 98 NW 70]. See also 
Draft ante p 597 ; 


at right angles 


so as to admit 


Hughes v. 


[a] “The first draw.”—Where an/| Northern Pac. R. Co., 18 Fed. 106, 114, 81. Downs v. U. S., 113 Fed. 144, 
applicant for a pension agreed with} 9 Sawy. 313. 148, 51 CCA 100. See also Customs 
an agent to give him, for his ser- 21. Savannah, ete, R. Co. v. Dan-| Duties § 310 et seq. 
vices in obtaining the pension, ‘‘the| iels, 90 Ga. 608, 611, 17 SE 647, 20 $2. Michigan.s: Cent... Res Cowliv. 
first draw,” the agent was held to be| LRA 416.- See also Drawbridge post | Smithson, 45 Mich. 212, 215, 7 NW 
entitled to the first annuity only, and | this page, 791. See also Deadwood 18 C. J. p 
not to arrears of pension paid at the 22. Webster New Int. D. 1153 note 43 [c] 


same time. Trimble v. Ford, 5 Dana 
(Ky.) 617, 518. 


17. Lincoln, etc., R. Co. v. Suther- 
jand, 44 Nebr. 526, 529, 62 NW 
859. 

[a] As depression in land.—‘“In 


the state of Nebraska, whose surface 
consists of more or less rolling 
plains, the action of the elements 
has caused by erosion a system of 
natural drainage channels, locally 
termed ‘draws’ or ‘ravines,’ usually 
beginning with a slight depression 
in the surface, and gradually deep- 
ening as they reach well-defined 
streams and watercourses, which are, 
as compared with those of more 
humid states, comparatively few in 
number. These ‘draws’ form natural 
drainage channels for surface water, 
and are largely instrumental in pro- 
moting the interests of agriculture 
and the healthfulness and salubrity 
of the climate, by furnishing an un- 
surpassed nafural drainage system, 
and thus quickiy removing from the 
soil any excess of moisture therein 
caused by excessive rains or melting 
snows. These channels are usually 
dry, but are often deep enough with 
running water after storms to swim 
a horse. They afford almost the only 
means of surface drainage available 
to the husbandman, and his right to 
the use of the same, reasonably exer- 


eised, should mot lightly be im- 
paired.” Aldritt v. Fleischauer, 74 
mee 66, 69, 1083 NW 1084, 70 LRA 

01. 

{[b] As synonymous with “chan- 
nel.”—Cartwright v. Warren, (Tex. 
Civ. A.) 177 SW 197,. 200. 

18. Worcester D. [quot Hughes vy. 
Northern Pac. R. Co., 18 Fed. 106, 


114, 9 Sawy, 313]. 
19. Hughes v. Northern Pac. R. 
Co., 18 Fed. 106, 114, 9 Sawy. 313. 


[a] “Draw a pistol.”—Siberry v. 
State, 149 Ind. 684, 698, 39 NE 936, 
47 NE 458, 

{b] “Drawing a... dangerous 
and deadly weapon.’—Underhill v. 
Bette 185° Ind. 587, 589, 114 NB 


23. Webster New Int. D. 

[a] “Drawing the stumps.”— 
Where the coal in any division or sec- 
tion of a mine has been exhausted, all 
the miners are withdrawn from that 
particular place, and the stumps or 
pillars of coal supporting the roof 
over the room in which the miners 
work are taken out for the coal they 
contain. In removing them, props 
of timber are used to support the 
roof. The removing of these pillars 
or stumps is called ‘drawing the 
stumps.” Hast Jellico Coal Co. v. 
Golden, 79 SW 291, 292, 25 KyL 


256. 

24. Webster New Int. D. 

[a] “Drawing mere than five 
feet.”—Where a company is author- 
ized to levy toll upon every ship 
“drawing more than five feet of 
water,’ which enters a certain har- 
bor, toll is payable by any ship 
whose ordinary draught exceeds five 
feet, although at the time of enter- 
ing the harbor it drew less than that. 
Hibernian Mine Co. v. Tuke, Ir. R. 8 
Gan 324: 

25. Webster D. [quot Hawkins v. 
State, 28 Fla. 363, 367, 9 S 652; Win- 
nebago County State Bank v. Hustel, 
119 Iowa 115, 117, 98 NW 70]. 

26. Webster D. [quot Hawkins v. 
State, 28 Fla. 363, 367, 9 S 652; Win- 
nebago County State Bank v. Hustel, 
119 Iowa 115, 117, 98 NW 701. 

27. Webster D. [quot Wilkinson 
wien Gill, 74 N.« Wee 63; 665 9306 Amma 
264; Peo. v, Noellke, 29 Hun 461, 462, 
16 NYWkly Dig 623 ml NE Wes@r, 252, 


33. See generally Bridges 9 C. J. 
p 417. 

34. Century D. [quot Savannah, 
etc., R. Co. v. Daniels, 90 Ga. 608, 
611, 17 SE 647, 20 LRA 416]. 

[al Whole bridge.—‘“‘Although the 
term ...is| often applied to the 
movable section of a bridge, it means 
also the whole bridge of which the 
‘draw’ or movable section forms a 
part.” Savannah, ete., R. Co. v. Dan- 
jiels, 90 Ga. 608, 611, 17 SE 647, 20 
LRA 416. 

{[b] “Drawbridge” used in a con- 
tract with reference to construction 
and defects in the work see Florida 
R. Co. v. Smith, 21 Wall. (U: S.) 255, 
262, 22 L. ed. 513. 


cho See Bills and Notes §§ 90- 
500 See Bills and Notes §§ 83— 
37. See also Draw ante this page. 
38. Ampt v. Cincinnati, 8 OhS&CP 
624, 628, 6 OhNP 208. 
_{a] Synonymous with ‘“delinea- 
tion” and “picture.’”—Ampt v. Cin- 
cinaatl, 8 OhS&CP 624, 628, 6 OhNP 
39. Atchison v. McKinnie, 233 Ill. 


106, 111..:84 NE 208. 

[a] The term may be applied to 
an incompleted sketch as well as to 
finished plans. Atchison vy. McKin- 
nie, 233 Ill. 106, 111, 84 NE 208. 

40. State v. Bruner, 17 Mo. A. 


274, 276. 

41. State v. Woodward, 68 W. 
Va. 66, 71, 69 SE 385, 302 LRANS 

42. Black L. D. See also Patents 
[30 Cye 877, 887]. 

43. See Banks and Banking §§ 305 
et seq, 755 et seq, 

44. Schnabel v. American 
tional Alliance, 79 Misc. 
NYS 369. 


Educa- 
624, 140 


For jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


among shipowners, meaning that the freight had 
not been earned at the time of the draft.*° 

Drawing a prize. In common parlance, the as- 
certainment, by chance or otherwise, of who is en- 
titled to a particular result, or a particular thing, 
by means of some prearranged mode of ascertain- 
ing the result.*® 

Drawing a warrant. An act incident to the au- 
diting of a claim;** a part of the formal and con- 
venient mode provided by statute .for recording 
the auditor’s decision relative to a claim.*® 

Drawing slate. A soft kind of slate, containing 
carbon, which is used for pencils.4®? It is also 
known as ‘‘graphic slate.’’5° 

DRAWN. Selected;*! extended in either length 
or breadth by hammering or forging;>? dragged 5°? 
pulled.** 

DRAWNWORK. Fabrics in which an openwork 
effect has been produced by drawing out certain 
of the threads and interjecting different and inde- 
pendent threads, and which have ornamental work 
and figures in various portions of the goods.®® 

DRAWPLATE. A hardened steel plate having 
a hole, or a gradation of conical holes, through 


45. Pitcher v. Bingay, 21 N. S. 31, | drilled 
4G, Peo, v. Ként, 6 -Cal:-89, 91 


(where it is said: “And as soon as 


DRAWING—DRESSER 


plate of steel or a drilled 
Ole ruby through which a wire, or a 
metal ribbon or tube, is drawn to re- 
duce its caliber and equalize it, or to 
give it a particular shape.” 
Newman-Andrew Co. v. 
ZAOUSteeAct 4 Gil, 
plate with holes of successively di- 
minishing diameters for drawing out 
metal rods or wire.’ 


[19 C.J.] 763 


which wires are drawn to be reduced or elongated.*® 

DRAW POKER.® A variation of the game of 
poker being decided, as to results, by show of the 
cards, and by high "cards, pairs, and threes, as in 
common poker.®® 

DRAY. A low, strong cart with stout cae 
used for carrying heavy loads.°® 

DRAYAGE. The passing of loaded merchandise 
along wharves by wagons, drays, or cars.°° 

DREDGE. Asa noun. A machine for cleansing 
canals and_ rivers,°t sometimes applied to a 
dredger.®°? The term in its original meaning signi- 
fied a net or drag for taking oysters.°* 

As a verb. To gather or take with a dredge;** 
to remove sand, mud, and filth from the beds of 
rivers, harbors, and canals with a dredging ma- 
chine.®° 

DREDGER.**® A sort of open barge for removing 
sand, silt, mud, or the lke, from the beds of rivers, 
docks, and harbors,®’ a dredging machine.®® 

DRESS. To treat in some particular way, and 
thus fit for some special use and purpose;® to 
smooth, give a gloss to, or otherwise finish off.” 

DRESSER, A table or bench on which meat or 


66. See also Dredge ante. 

67. Wright D. [quot The Niths- 
dale, 15 CanLJNS 268, 269]. 

fa] Similar definition.—‘‘A sort of 
epen barge used in removing sand, 
mud, silt, etc., from the beds of har- 
bors, rivers and canals.’ Worcester 
-D. [quot The Nithsdale, 15 CanLJNS 
268, 269]. 

68. Worcester D. [quot The Niths- 


Century 
(2) “A hard 


Standard D. 


the number, which entitles the ‘ticket 
holder to, the money or article, is|D. [quot 
drawn from the wheel, or otherwise] U. S., 
ascertained, the prize is said to be 

drawn’). See generally Gaming [20 

Cye 873]; Lotteries [25 Cyc 1631]. 

47. Brown v. Fleischner, 4 Or. 
132, 149. 

{al “Issue” equivalent.—Richland 
County v. American Surety Co., 92 
S. GC. 329, 75 SE 549, 551, 552. 

[b] “Drawing money” distinguish- 
ed.—‘‘Drawing a warrant is not draw- 
ing money out of the treasury.” 
Brown v. Fleischner, 4 Or. 132, 149. 

48. Brown v. Fleischner, 4 Or. 132 
149. 

49. Plastic Fireproof Constr. Co. 
v. San Francisco, 97 Fed. 620, 623. 

50. Plastic Fireproof Constr. Co. 
vy. San Francisco, 97 Fed. 620, 623. 

51. Smith v. State, 136 Ala. 1, 6, 
84 S 168 (as used in the phrase “petit 
jurors drawn and empanelled’’). 

[a] “Drawn in questicn.”—Smoot 
Vv. Heyl, 227°.U. S. 518, 6 33 SCt 
BAC in ed. Oot Wie Sue Van ever, 
TENE 4D ADD NOS SOtESot, LD tla. 
ed. 594; U. S. v. Fisher, 227 U. S. 445, 
451, 33 SCt 329, 57 L. ed. 481; Bridge 
Proprietors, ete. v. Hoboken Land, 
6te,, Co... Walle GU. SS) 1165514 3F D7, 
L, ed. 571; Zikos v. Oregon R., etc., 
Gor sli eed. 895, coo LONE 2.Y- 
Blanchard, 87 Nebr. 1, 126 NW 766, 
768. 

52. U.S. v. Wetherell, 65 Fed. 987, 
988, 138 CCA 264. 

[a] Drawn steel. — “The word 
‘drawn,’ when twsed as an adjective 
in describing steel as ‘drawn steel,’ 
distinguishes from steel which mere- 
ly passes through rolls.” As used 
in the Tariff Act of Oct. 1, 1890 par 
148, relating to the duties on flat 
steel wire, or sheet steel in strips, 
whether drawn through dies or rolls, 
ete., it is used as a verb, and in that 
use it was well known, with refer- 
ence to ductile metals, in a sense 
other than its primary one, long be- 
fore the art of drawing through dies 
existed. U. S. v. Wetherell, 65 Fed. 
987, 988, 138 CCA 264. 


53. U.S. v. Wetherell, 65 Fed. 
987, 988, 138 CCA 264. 
54. U.S. v. Wetherell, 65 Fed. 987, 


988, 13 CCA 264. 

55. Beach v. Sharpe, £54 Fed. 543, 
544. 

56. Webster Int. D. [quot New- 
man-Andrew Co. v. U. S., 2 Cust. A. 


4, 6]. wee 
oe Similar definitions —(1) “A 


[quot Newman-Andrew Co. v. U. S., 
supra]. (38) “A steel block with an 
elongated end and with holes similar 
to those of the ‘wortle,’’’ which “is a 
steel bar with several holes of di- 
minishing diameters, through which 
the wire is drawn.” Newman vy. U. S., 
159 Med. 123, 124,86 CCA 511, 


57. See Gaming [20 Cyc 873]. 
ih gapet Flynn v. ‘State, 34 Ark. 441, 
59. Century D. See also Cart 10 
Cave DeLee: 
[a] “Wagon” distinguished. — (1) 


In an ordinance requiring “drays’” to 
be licensed, but allowing any person 
hiring a dray for the purpose of 
hauling for themselves or others to 
use it without a license, the word 
“dray”’ is used in its common and 
popular sense, as contradistinguished 
from a “wagon” in its common and 
popular sense. Griffin v. Powell, 64 
Ga. 625, 627. (2) A wagon drawn by 
four horses, and used in the trans- 
portation of property and for trans- 
ferring goods of grocers and mer- 
chants, is not a dray. Snyder v. 
North Lawrence, 8 Kan. 82, 84, 

{b] “Drays and wheeled vehicles 
run for profit,” as used in a city 
ordinance taxing “hacks, carriages, 
drays, and wheeled vehicles run for 
profit.” includes a dray kept by a 
firm of merchants for hauling goods 
to the depot for nonresident custom- 
ers, for which service drayage is 
charged. Knoxville v. Sanford, 13 
Lea (Tenn.) 545, 546. 


60. Soule v. San Francisco Gas 
Light Co., 54 Cal. 241, 242. See also 
Wharves [40 Cyc 40]. 

61. The Nithsdale, 15 CanLJNS 
268, 269. 

62. The Nithsdale, 15 CanLJNS 
268, 269. See also Dredger post p 
this page: 

63. The Nithsdale, 15 CanLJNS 
268, 269. 

64. The Nithsdale, 15 CanLJNS 
268, 269. 

[a] An agreement to “dredge” a 


dock implies of its own force the de- 
posits of the materials dredged in 
some proper place. Boynton v. Lynn 
Gas Light Co., 124 Mass. 197, 201. 

65. The Nithsdale, 15 CanLJNS 
268, 269. “ 


dale, 15 CanLJNS 268, 269]. 
69. Century D. 


[a] “Dress victuals.”—(1) To pre- 
pare food fit for consumption. Omit 
vi Com.; (20) Pa. 426, 429) 439. 1C2) 


The sale of liquor is not the dressing 
of victuals, within the act of the as- 
sembly of April 22, 1794 § 1, pro- 
hibiting the doing or performing of 
any worldly employment or business 
on Sunday, works of necessity and 
charity alone excepted, provided al- 
ways that nothing therein contained 
should be construed to prohibit a 
dressing of victuals in private fam- 
ilies, bakehouses, lodging houses, 
and other houses of entertainment, 
for the use of sojourners, travelers, 
or strangers. Omit v. Com., supra. 
{[b] Dressed poultry.—The cookcd 
meat of poultry and game, in tins, 
and goose livers prepared as paté de 
foie gras, are not dutiable, either di- 
rectly or by similitude,-as “poultry 
. .. dressed,” under the Tariff Act 
of July 24, 1897 (30 U. S. St. at L. 172 


ec 11 § 1 schedule G par 278). Smith 
v. U. S., 168 Fed. 462, 463. - 

70. Webster New Int. D. 

[a] “Dressed upper  leather.”— 


Japanned skins used for the uppers 
of shoes are within the meaning of 
the term as used in the Tariff Act 
of Oct.’ 1, 13890 (QG Usa Stier leeoon 


c 1244 § 1 schedule N par 456). U.S. 
v. Bittel, 155 Fed. 554. 

[b] “Dressed Furs.”—(1) Skins 
which have been cured and of 


which the pelt has been leathered; 
furs which are dressed on the skin. 
U. S. v. Wotton, 53 Fed. 344, 346, 3 
CCA 5538. (2) Pieces of furs sown 
together continuously for convenience 
or safety, but not intended tobe 
used in that shape, are dutiable as 


“dressed furs.” Fleet v. U. S., 148 
Fed. 335. 
[cl] “Dressed granite.”—(1) The 


term means that labor has been put 
upon the granite to change it from 
the crude stone, and may include 
granite either partly or altogether 
finished. Baldwin v. U. S., 144 Fed. 
702, 708 [aff 149 Fed. 1023, LA ROLF 
531]. (2) Monuments in sections con- 
sisting of pieces of dressed granite 
intended to be assembled and erected 
as monuments without further ma- 


764 7[19.07z] 


other victuals are dressed or prepared for use.” 

DRESSING. A process by which skins or pelts 
are treated, converted into leather, and made soft 
and flexible,’ curing and leathering the pelt.” 

DRESSMAKER. One whose occupation is the 
making of gowns and other articles of female at- 
tire.™* 

DRIER FELT. In paper machines it is usual to 
employ a drier felt made as a strong closely woven 
textile fabric as an apron or earrier to support 
the damp new web of paper as it comes in a still 
soft condition from the wet woolen felt, the drier 
felt holding the paper web firmly and smoothly 
against the heated metal drier cylinders, around 
and over which the web passes until dry and ready 
for the calendar rolls,”® 

DRIFT." 

DRIFTING. In railroading, an expressive phrase 
applied to freight cars not billed to any destina- 
tion, meaning available for any use;’? waiting to 
be assigned for service."® 

Drifting in a tunnel.’ A phrase used in mining, 
meaning taking earth, gravel, or ore, from ground 
made accessible by means of the tunnel.*° 

Drifting vessel. One whose machinery is dis- 
abled and which is thus without means of propul- 
sion ;5' helpless.®? 

DRIFT PIN. A tool used in riveting metal, con- 
sisting of a round piece of steel about seven inches 
long, small at one end and larger at the other.*$ 


nipulation are dutiable as ‘dressed 80. 


Jurgenson v. Diller, 


DRESSER—DRIVE 


DRIFT ROAD. Old country roads which run 
through rough and uninclosed lands are often so 
called.** 

DRIFT STUFF. The term must be interpreted 
in the light of the relations or context in which 
it is used.*° In its common acceptation it signifies, 
not goods which are the subject of salvage, but mat- 
ters “floating at random, without any known or dis- 
coverable ownership, which, if cast ashore, will 
probably never be reclaimed, but will, as a matter 
of course, accrue to the riparian proprietor.*® 

DRIFTWAY. A common way for driving cat- 
tle.87 

DRILLED IN. A mining term synonymous with 
““completed.’’ §§ 

DRINK. As a noun, when associated with 
“‘Viquor,’’ it will be taken to mean an alcoholic 
beverage.®® As a verb, to absorb;®® to take in.®4 

Drinking shop. A barroom;%? a tavern;%* a place 
where liquors are sold, bartered, or delivered to be 
drunk on the premises.°* 

DRIP. An easement by which the water which 
falls on one house is allowed to fall upon the land 
of another.®® 

DRIVE. Asa noun. In its original meaning, an 
excursion in a earriage.°’ In logging, the term is 
sometimes applied to a raft of logs afloat in a 
stream.°? 

As averb, To go or pass in a carriage ;°8 to ride 
in a vehicle drawn by horses or other animals,®? or 


114 Cal. | then drinke tobacco.’” Baker y. Ja- 


ne 


granite,” under the Tariff Act of July 
DA eS OTa(S0) Wits Sl.atelualoo cad § 
1 schedule B par 118). Baldwin v. 
U. S., supra. (3) But imports in the 
form of pieces of granite dressed, 
cut, and bored, ready to be assembled 
as ornamental garden lanterns, can- 
not be so classified. Vantine v. U.S. 
159 Fed. 289, 290. 

{d] “Dressed lumber.”’—Lumber 
planed on one or both sides, as well 
as that which has been tongued and 
grooved, the latter process not being 
a new and distinct manufacture, In 
other words, tonguing and grooving 
is an additional dressing, but it does 
not make a different article. U.S. v. 
Dudley, 174 U. S.. 670, 673, 19. SCt 
S0dentodumedk dae oiriquoeteU. Ss V. 
Myers, 139 Fed. 344, 347]. 

[e] “Lumber dressed on one side 
ole ia —Hoss Lumber Co. v. Rex, 47 

Can. S.-C. L130) 139,14. Can. Exch. .53% 


le OM cv OOM er. Ula ma26s) Aon 
(derived from the French “dres- 
soir’). 

Ye AOE Wotten, 53 Fed. 344, 
346, 3 CCA 553. 

73,0 U5 S. ove Wotton, bs, Hed. 344, 
346.59 (CCA 553. 

74. Century D. 

[a] Not necessarily a “seam- 
stress.’,—Where under a_ contract 
plaintiff obligates herself to take 
charge of the dressmaking depart- 
ment of defendant as manager and 


dressmaker, with power to employ 
and discharge the employees of de- 
partment, ete., the word “dressmak- 
er,’ taken in connection with the en- 
tire context of the contract, cannot 
be construed as meaning that she was 
employed as a seamstress, but rather 
mePely descriptive of the position or 
office which she was to fill, and im- 
posed no obligation upon her to do 


the work of a seamstress. Marx v. 
Miller, 134 Ala. 347, 353, 32 S 765. 

75. Barrell v. Fitchburg Duck 
Mills, 207 Fed. 371. 

76. See Adit 1 C. J. p 1194. 

77. Pennsylvania R. Co. v. Knox, 
OAS abeds 148, (51, 134. CCA -426. 


78. Pennsylvania R. Co. v. Knox, 
218 Fed. 748, 751, 134 CCA 426. 
mee See also Mines and Minerals 


2% Cyc 531). 


491, 493, 46 P 610, 55 AmSR 83. 

[a] “Running a tunnel” distin- 
guished.—Jurgenson vy. Diller, 114 
Cal. 491, 493, 46 P 610, 55 AmSR 83. 

81. Muller v. New York, etc., R. 
Co., 144 Fed. 241, 243. 

82. Muller v. New York, etc., R. 
Co., 144 Fed. 241, 2438. 

83. Campbell v. T. A. Gillespie 
DINE ads (Leno, wa SiOsm OD DEAE IO. 
South Amboy v. Pennsylvania 
Eva CO, uO. Ns Diep O10 s4 OD sitio yas noe 

85. Watson v. Knowles, 13 R. I. 
639, 641. 

86. Watson v. Knowles, 13 R. I. 
639, 641. See also Navigable Wa- 
ters [29 Cyc 338]; Waters [40 Cyc 


6254 
87. Smith v. Ladd, 41 Me. 314, 320. 
[a] In Bhode Island the term is 
Bouvier L. D. [cit Hilliard 


in use. 
Abr. Prop. p-33]. 

[b] “Carriageway” distinguished. 
—‘A carriageway will comprehend a 
horseway, but -not a _  drift-way.” 
Ballard v. Dyson, 1 Taunt. 279, 285, 
127 Reprint 841. 

“Byroad’’ synonymous see Byroad 
9 Cos 0 dts moter 47a. 

pe, Chambers v. Simmons, 76 

Va. 174, 85 SE 182, 184. See also 
Complete LZCC. dis D 242 text and note 


Pennell v. State, 141 Wis. 35, 
NW 115. 

[a] “Food” complementary. 
“The words food and drink in com- 
mon usage and understanding are 
complementary and associate terms, 
denoting the two prime necessities 
of life, but they are so far from syn- 
onymous that they import a plain 
and fundamental distinction, as uni- 
versal as language and as old as the 
human race.” Com. v. Kebort, 212 
Ba, 289, 291; 61 A 896. 

96. Webster D. [quot Baker y. 
Jacobs, 64 Vt. 197, 201, 23 A 588]. 

91. Webster D, [quot Baker v. 
Jacobs, 64 Vt. 197, 201, 23 A 588]. 

fa] “Yo drink tobacco was a com- 
mon phrase [in 1791]. It was used 
in that sense by the best authors, 
like Spenser, Dryden, Pope and rare 
Ben, Johnson. ... In 1620 George 
Wither wrote a poem on the weed, 
the refrain of which was ‘Thus thinke 


cobs, 64 Vt. 197, 201, 202, 23 A 588. 


92; In re ‘Schneider; J1 Or. 288) 
297, 8 PP 289. 

93. In re Schneider, 11 Or. 288, 
297, 8 P 289; 

94. Portland v. Schmidt, 13 Or. 17, 


23, 6 P 221. 

95. Bouvier L. D. See also Hase- 
ments § 4 et BSds4 

96; wee SOry eva reen, 52 ‘HowPr 
GNS PY.) 3440; 445° (where it is said 
that the term as applied to parks, 
etc., “has been lately extended -be- 
yond its former meaning”’’). 

97. -Miller v. Chatterton, 46 Minn. 
338, 340, 48 NW 1109. 

98. Webster D. [quot Citizens’ R. 
Co. v. Mord, 93 Tex, 110) 118 53) Siw 
575, 46 LRA 457]. 

[a] Meaning not confined to ani- 

mals.—As used in a statute impos-. 
ing a fine on every person who shall 
drive faster than a certain traveling 
pace in certain towns, “the word ‘ride 
or drive’ are not confined to animals; 
they are not limited in any manner 
whatsoever. Anything capable of be- 
ing ridden or driven comes within 
the purview of the act. It is argued 
that the words ‘ride or drive’ are apt 
words in a statute designed to limit 
the fast driving of horses upon the 
highways of the State. They are 
apt, but they are not restricted to 
horses by the terms of the section. 
They are also apt in the case of bi- 
eycles, motor cycles, or automobiles 
when ridden or driven.’ State v. 
Thurston, 28 R. I. 265, 268, 66 A 580 
[quot State v. Smith, 29 ayo 245, 
248, 69 A 1061]. 

{b] The riding of a bicycle comes 
within an act against furiously rid- 
ing a beast or driving a carriage. It 
is within the meaning of the latter 
phrase. Taylor v. Goodwin, 4 Q. B. 
D. 228. See also Bicycle 7 C. J. p 
1152 note 94[d]. 

99. Standard D. ‘[quot ) State: sv: 
Goodwin, 169 Ind. 265, 268, 82 NE 
459]. 
[a] “Ride” equivalent.—(1) ‘Ride 
in its broadest sense includes drive.” 
Citizens’ R. Co. v. Ford, 93 Tex. 110, 
118, 53 SW 575,.46 LRA. 457. (2) 
““Driving,’ in its popular’ sense, 
means more than mere managing or 


For later cases, developments and changes i in the law see cumulative Annotations, same title, page and note number. 


tion.” 
DRIVEN TO THE WALL. 


harm,? 
DRIVEN WELL.* 


DRIVER. One who, or that which, drives.® 

DRIVEWAY. A voad for driving.® 

DROIT. In French law, night." 
law, a writ of right, so called in the old books of 


the law.8 
Droit d’accroissement. 


together per my et per tout.® 


Droit d’aubaine. In French law, a rule by which 
all the property of a deceased foreigner, whether 
movable, or immovable, was confiscated to the use 


directing a horse. It has, at least, 
a dual signification. When it is said 
alpartyy foes out ‘driving’ WV... itis 
not usually understood that each 
member of the party performs the 
physical act of driving the horse.” 
State v. Goodwin, 169 Ind. 265, 268, 
82 NE 459. 


1. Standard D. [quot —State - v. 
Goodwin, 169 Ind. 265, 268, 82 NE 
459]. 

taj Implying’ control.—‘‘A person 


may be said to be driving an auto- 
mobile if he is controlling the motive 


power.” Com. v. Crowninshield, 187 
Mass. 221, 226, 72 NE 963, 68 LRA 
245. 

[ob] “Any person driving.’”—As 


used in an ordinance requiring any 
person riding or driving to check up 
or halt for pedestrians, if necessary, 
on approaching alley or street cross- 
ings, the phrase means one passing 
in a vehicle under his own control, 
and does not apply to street cars. 
Gitizens’ R. Co. v. Ford, 93 Tex. 110, 
118, 53 SW 575, 46 LRA 457. 

2. Howell v. Mandelbaum, 160 
Iowa 397, 140 NW 397, 399, AnnCas 
1915D 349. ; 

[a] Driving cattle—(1) Richards 
v. Sanderson, 29 Colo. 270, 277, 89 P 
769, 121 AmSR 167. (2) A person 
who drove with horses a van in 
which were calves being conveyed to 
market was held not to be guilty of 

an infraction of an act forbidding any 
' drover or other person to conduct or 
drive any cattle through any of the 
streets on Sunday. “The ‘driving or 
conducting’ cattle intended in the 
statute, must be the ordinary driving, 
when the cattle are themselves 
driven.” Triggs v. Lester, L. R. 1 Q. 
B. 259, 261: (3) “Driven into,” as 
used in Rev. St. § 3845, providing for 
the assessing of any personal prop- 
erty brought or driven into the terri- 
tory with a regular assessment in 
any year, refers only to live stock. 
Frontier Land, ete., Co. v. Baldwin, 
3 Wyo. 764, 768, 31 P 403. ‘ 

[b] Driving logs.—-(1) Miller _v. 
Chatterton, 46 Minn. 338, 340, 48 NW 
1109. (2) “Driven,” as used in Spe- 
cial L. (1875) ec 48 § 2, entitling a 
corporation to toll on all logs driven 
down a certain river, will be con- 
strued to include logs driven by the 
unaided action of the stream, as well 
as logs driven by artificial means. 
St. Louis Dalles Impr. Co. v. C. N. 
Nelson Lumber Co., 43 Minn. 130, 134, 
4 NW 1080. , 

‘ [ce] “Driven in whole or in part 
by steam power.”—In Code § 1571, 
requiring that, whenever any engine 
“driven in whole or in part by steam 
power” crosses a bridge in a public 
road, planks must be laid under the 
wheels. the words quoted are not de- 


to direct or control the animals that draw it;! to 
compel or urge to move in some manner or direc- 


In criminal law, a 
phrase which is illustrated by the familiar instance 
given of two men in a room and one assailing an- 
other to take his life or inflict upon him some great 


A right to take what a 
eoheir or a colegatee does not accept or take, but 
not a right to enjoy alone in severalty, by survivor- 
ship, what both had already taken and enjoyed 


DRIVE—DROP IN TENSION 


ceased.!° 


In old English 


dower.” 


MAUNDE.* 


scriptive of the kind of engine to the 
exclusion of its manner of operation. 
These words apply only to engines 
when actually so driven and not to a 
steam engine being pulled across a 
bridge by horses and cable. Young 
v. Madison County, 137 Iowa 515, 517, 
TEES INGVWVAeeiOs 

[d] “Drove, conducted, and man- 


aged.”’—Mayor v. Humphries, 1 C. &" 


PB. 251, 12 ECL 151. 


e] Innocent action. — “Take,” 
“drive,” and “sell,” in their usual 
sense, denote innocent action, and 


hence, as used in a statement, stand- 
ing alone, that “he took and drove 
off my ducks and sold them,” without 
any averment, co not import the com- 
mission of a crime, so as to render 
the words slanderous per se. Hines- 
ley v. Sheets, 18 Ind. A. 612, 48 NE 
802, 803, 68 AmSR 356. 

3. State v. Walker, 14 Del. 464, 
467, 33 A 227 (in such case the as- 
sailed must retreat as far as he can 
—‘“‘be driven to the wall,’ as we 
often say figuratively with respect 
to other pressure in life—before he 
takes upon himself the final remedy 
for protection). See also Assault and 
Battery § 235. 

4. See Well [40 Cyc 888]. 

5. Century D. 

[a] “The conductor of a street 
railroad car, is not a driver of a 
‘carriage’ within the statute” render- 
ing the owners liable for injuries 
caused thereby. Isaacs v. Third Ave. 
Re CosTay Ne Y¥eol220 124.07 Agn REALS, 

[b] A hostler at a stage tavern, 
in the employment of the mail con- 
tractors, regularly employed in 
changing tne post horses, and in the 
absence of the regular driver occa- 
sionally driving the mail coach, is 
not a “stage driver’ within an act 
exempting such from military duty. 
Littlefield v. Leland, 8 Me. 185, 186. 

{c] The motorman running a 
street car is not included within the 
meaning of the term. Drolshagen v. 
Union Depot R. Co., 186 Mo. 258, 268, 
85 SW 344. 

[d] A person riding a bicycle is a 
driver of that vehicle. Davis v. Pet- 
rinovich, 112 Ala. 654, 658, 21 S 344, 
36 LRA 615. 

[e] A vider of a horse is a driver 
within the English act against furi- 
ously driving so as to endanger the 
life or limb of any passenger. Wil- 
liams v. Evans, 1 Exch. D. 277. 

6. Standard D. [quot Young v. 
Braman, 105 Me, 494, 498, 75 A 120]. 

[a] It implies that the way is 
over private land and is not a public 
way, but it does not imply that it ‘is 


exclusive. Young v. Braman, 105 
Me. 494, 498, 75 A 120. 
Varo pilack li» Di ibquot.-Opel- -v; 


Shoup, 100 Iowa 407, 420, 69 NW 560, 


DROIT NE DONE PLUIS QUE 


[19 0. J.] 765 


of the state, to the exclusion of his heirs, whether 
claiming ab intestato or under a will of the de- 


Droit de ville. Internal revenue imposts of France 
which are not general in their application but vary 
with the locality and are not collected if the mer- 
chandise is exported.1! 

DROIT-CLOSE. An ancient writ, directed to the 
lord of ancient demesne on behalf of those of his 
tenants who held their lands and tenements by 
charter in fee simple, in fee tail, for life, or in 


SOIT DE- 


DROIT NE POIT PAS MORIER."* 

DROP. To be allowed to cease;!* to dismiss.?® 

DROP FEED. 
plication of four motion feed.1* 

DROP IN TENSION. Loss of the propulsive 
foree which measures initially the forward move- 
ment of the electrical energy or so-called ‘‘current’’ 
as it leaves the generator, and seizes upon and fol-— 


A particular form or mode of ap- 


37 LRA 583]. 

8S. Black LD. \iciteCokemuittad 
158b]. 

9. Houghton v. Brantingham, 86 
Conn. 630, 638, 86 A 664. 

10. Black L. D. [quot Opel v. 
Shoup, 100 Iowa 407, 420, 69 NW 560, 


a, LaEVAI aS eil 
11. U.S. v. Downing, 131 Fed. 653, 


654 
12, Black Ly D, 
13. A maxim meaning “Justice 


gives no more than is demanded.” 
Wharton L. Lex. [cit 2 Inst. p 286]. 

14. A maxim meaning “Right can- 
not die.” Wharton L. Lex. [cit Jen- 
kins Cent. p 100]. 

15, Century D. 

[a] “Renew” compared.—W here 
an insurance company sent to its 
agent an expiration sheet contain- 
ing a list of certain policies, oppo- 
site all of which except one was the 
word “renew,” and opposite this one, 
which was for two thousand dollars, 
was the word “drop,” such word was: 
at least ambiguous and equivocal, 
and the agent had a right to interpret 
the instrument by decreasing the in- 
surance and renewing for half the 
amount. Winne y. Niagara F. Ins. 
Conmig UNS weeds 5 ye 92) 

16. Century D. 

[a] “Remove” compared.—Under 
a city charter providing that teach- 
ers in their first or second year 
should be classified as probationary, 
and might be dropped on the adverse 
report of the classification commit- 
tee, and that teachers who have been 
assigned for more than two years, 
other than special teachers, shall be 
classed as permanent teachers and 
shall hold their positions until re- 
moved, and that no teacher shall be 
removed save at the close of the 
year and with at least one month’s 
notice, while there does not appear 
to be any great difference between 
“dropping” a teacher from the de- 
partment and “removing” him, so far 
as the effect on the teacher is con- 
cerned, the section does apply the 
latter term only to permanent teach- 
ers, and the clause protecting teach- 
ers from removal without prior no- 
tice, except at the end of the school 
year, was intended to refer only to 
permanent teachers, but an appointee 
during the probationary period could 
be legally dropped only on the ad- 
verse report’ by the classification 
committee, Barthey v. San Jose Bd. 
Ss Wase ey 153 Cal. 376, 95 P 892, 
894, 

17. Florence Sewing Mach. Co. v. 


Grover, etc., Sewing Mach. Co., 110 
Mass. 70, 87, 14 AmR 579. 
[a] A “drop feed” sewing machine 


means that particular form of feed in 
which the feeding instrument is ap- 


766 [19 C.J.] 


lows the conductor.18 


DROP SWITCH. A switching of cars made in 
operation of railroads by detaching or cutting loose 
ears from the engine and permitting them to run 

-or roll of their own momentum down an incline.” 

DROP WRIST. In medicine, the paralysis of the 
nerves which control the muscles on the back of the 
wrist, thereby impairing the use of the hand.?° 

DROVE. A collection of cattle driven;?+ a num- 
ber of animals, as oxen, ete., driven in a body.*? The 
term implies an indeterminate number.?* 

DROVER. One who buys cattle in one place to 


sell in another.?* 
DROVER’S PASS. 


plied from underneath the table, in 
distinction from being applied on the 
top of the table, and which recedes 
from underneath the bottom of the 
table after the feeding is done. Flor- 
ence Sewing Mach. Co. v. Grover, etc., 
Sewing Mach. Co., 110 Mass. 70, 86, 
87, 14 AmR 579. 

18. Edison Electric Light Co. v. 
Westinghouse, 55 Fed. 490, 495. 

19. Birmingham, etc, R. Co. v. 
Powell, 136 Ala. 232, 240, 33 S 875. 

20. Missouri, etce., R. Co. v. Bodie, 
(Tex. Civ. A.) 74 SW 100, 105. 

21. Webster D. [quot McConvill v. 
wersey. City, 39 Ne J. I. (385 431; 

22. Webster D. [quot McConvill v. 
Jersey City, 39 N. J. Li. 38, 43]. 

23. Webster D. [quot McConvill v. 
Jersey City, 39 N. J. L. 38, 43 (where 
the court said: “We speak,’ he 
[Webster] says ‘of a herd of cattle, 
and a flock of sheep, when a number 
is collected; but properly, a drove is 
a herd or flock driven.’ It cannot 
escape of observation that the very 
words here used to describe or define 
the meaning of drove, namely, col- 
lection, number, body, herd, flock, are 
all of them essentially indeterminate, 
each one, as well as the word they 
are employed to explain, merely con- 
veying the idea of an aggregation 
of units, without furnishing the 
slightest hint in answer to the ques- 
tion, how many?’’). See Caldwell v. 
State, 2 Tex. A. 53, 55 (where an in- 
formation was not considered defec- 
tive because it described the stock 
as “fifty head of cattle,” instead of 
calling them a drove of cattle, etc., 
under an act which declared it un- 
lawful to herd any “drove of horses 


or cattle,” etc.). 

24. Jacob L, D. 

[a] Origin and illustration of the 
term.—The word is derived from 
“drove” and not from “drive.” Bol- 
ton v.-Sowerby; il Hast’ 274) 277, 


1038 Reprint 1109 (where Lord El- 
lenborough said: “The  plaintiff’s 
character of farmer or grazier would 
not protect him for any trading car- 
ried on ultra his business of farming 
or grazing, and collateral to the man- 
agement of his farms. But the ques- 
tion is, whether all the acts of buying 
and selling cattle rroved to have been 
done by the defendant do not come 
within the other description, that of 
drover; or whether every act, not 
done by him as a farmer or grazier, 
were not done by him as a drover? 
And the case in Willes [Mills v. 
Hughes, Willis 588, 125 Reprint 
1335], which was much discussed, is 
a strong authority in his favor. Re- 
liance, however, is had upon the Stat- 
utes of Ed. VI. and Elizabeth, to 
shew that the character of drover 
was then considered to be different 
from the present condition of the 
plaintiff ; such persons then not hav- 
ing farms of their own, but going 
about the country purchasing eattle 


A ticket given without 
charge to those who accompany consignments of 
eattle;2° a railroad pass to one who goes along in 
charge of the cattle, to care for them, feed and 
water them, load and unload them;** a contract for 


DROP IN TENSION—DRUG 


Drowning. 


liquid.*4 
DRUG. 


at one market or fair and selling 
them at another. The condition of 
such persons has indeed altered in 
that respect since the time of Ed. VL., 
and probably even sirce the 5 Geo. 
Il. Many of them now hold large 
farms, combining the character of 
farmer or grazier with that of drover 
as it was formerly practiced; but a 
person cannot be less exempt from 
the operation of the bankrupt laws, 
because he is exempted partly as a 
facmer, partly as a grazier, and part- 
ly as a drover, for the several acts 
done by him in those respective char- 
acters. The question is, whether any 
one act has been done by him which 
does not come within one or other 
of those characters? He had one 
farm of his own, and another he 
rented as,a grazier, for the feeding 
of his cattle, which he bought for the 
purpose of ‘fattening upon his land 
and then selling them. In addition 
to this he bought other cattle for 
the purpose of selling again imme- 
diately as opportunity offered. This 
latter occupation brings him within 
the character of a drover. Then there 
was an union of all the three char- 
acters, each of which is exempted by 
the statute. If there had been any 
dealing beyond the scope of those em- 
ployments, such dealing might have 
subjected him to the bankrupt laws; 
as in the case of Bartholomew v. 
Sherwood (M. 27 Geo. III. B. R. [cit 
Patman v. Vaughan, 1 T. R. 572, 99 
Reprint 1257]; vide Stewart v. Ball, 
2B. & P. N. R. 78, 127 Reprint 552), 
where a farmer sought his living by 
buying and selling horses collateral- 
ly to the business of his farm’). See 
also Driver ante p 765. 


25. See also Carriers § 1058. 
26. Cooley on Torts (2nd se 2 
826 [quot Norfolk, ete, R. 


Tanner, 100 Va. 279, 383, 41 SE 721), 
27. Missouri Pac. PVC Otel eels 
it Tex... 409% 413; .9 SW 346; 349; 10 
AmSR 758, 1 LRA 500. 
28. Sprigg v. Rutland R. Co., 77 
. 347, 60 A 143, 144. 


29. Webster Int. D. 

30. Dis. op. U. S. v. Barber, 20 
DIC TOS 93 

[a] “Drowning,” as used in an in- 


surance policy, “is, in itself, not a 
‘danger,’ but the result of a peril, and 
against that result they [the com- 


pany] insure.” Moore y. Perpetual 
Ins. Co., 16 Mo. 98, 101. 
{[b] Death by drowning is caused 


by the filling of the lungs with water 
so that the air cannot get to them. 
Lewis v. Brotherhood Acc. Co., 194 
Mass, 1, 7, 79 NE 802, 17 LRANS 714. 


31. Dis. op. U.S. vs Barber; 20 
DF Grae 93. 

22. Webster Int. D. Laer. dis. op. 
U. Sv. Barber, 20 D. C. 79, 93]. 

33. Webster Int. D. [quot dis. op. 
U. S. v. Barber, 20 D. C. 79, 93]. 

34. Webster Int. D. [quot dis. op. 


U.S, “vi Barber; 20) Dit Catia. aeons 


the carriage of a person in charge of cattle on a 
freight train, without charge.?® 

DROWN. To deprive of life by immersion in 
water or other liquid.?® 
The present participle is a well- 
known word indicating, when applied to a human 
being, a condition which demands prompt succor, 
otherwise the result will be death.*° - 

Drowned. The past participle means, and for 
centuries has meant in common and legal parlance, 
a fixed condition; deprived of life; dead;*! suffo- 
cated in water or other fluid;?? perished in water,?? 
deprived of life by immersion in water or other 


A generic term applied to any animal, 
vegetable, or mineral substance comprising the ele- 
ments of which medicines and prescriptions are or- 
dinarily compounded;** any substance used as a 


385 See also Alcohol 2 GC. J. p 
1027; Benzine 7 C. J. p 1142; Chemi- 
cal 11 C. J. p 748; Whiskey [40 Cye 
926]; and generally Customs Duties 
§ 30 et seq; Druggists post p 768. 

36. Selma v. Brewer, 9 Cal. A. 70, 
SA ee AS? oe ale 

{a] Similar definitions—(1) “A 
substance used in the composition 
of medicines.’ Webster D. [quot 
Collins v. Farmville Ins., ete., Co., 79 
Na ©2279, 523311 028) Anmi Ri6 3221 G2) 
“Any animal or mineral substance 


used in the composition of medi- 
cines.” Phenix Ins. Co. v. Flem- 
ming, 65 Ark. 54, 58, 44 SW 464, 67 


AmSR 900, 39 LRA 789 [cit Century 
D.; Webster .D.]. 

[b] “Drugs in a crude state” as 
used in a tariff act see Cowl v. U. S., 
124 Fed. 475, 476; U. S. v. Merck, 66 
Fed.'251, 252; 13 CCA 432. 

[e] enzine.—Whether benzine is 
included within the meaning of the 
term has been held to be a question 
for the jury. Wilson v. Union Mut. 
F. Ins. Co., 75 Vt. 320; 325, 55 A..662 
[eit Carrigan v. Lycoming F. Ins. 
Co., 53 Vt. 418, 426, 38 AmR 687]. 
See also Phcenix Ins. Co. v. Flem- 
ming, 65 Ark. 54, 44 SW 464, 465, 67 
AmSR 900, 389 LRA ‘789 (where it 
was held that benzine put up in bot- 
tles containing from two to _ six 
ounces each, to be sold for cleansing 
purposes, is included within the term 
“drugs” as used in a fire policy in- 
suring drugs and chemicals). 

[d] Cream of tartar is a drug. 
State Bd. of Pharmacy v. Gassau, 122 
App. Div. 203, 107 NYS 409. 

[e] Dried lizards, used by the 
Chinese in compounding medicine, 
are dutiable as “drugs.” Wing On 
Wo v. U. S., 148 Fed. 334. 

[f] Saltpeter is included within 
the meaning of the term. Collins v. 
Farmville Ins., etc., Co., 79 N. C. 279, 
281, 28 AmR 322. 

{g] Tobacco in its manufactured 
form, or cigars, cigarettes, smoking 
tobacco, chewing tobacco, snuff, and 
the like, is not a “drug” or “medi- 
eine.’ Penniston v. Newnan, 117 Ga. 
700, 45 SE 65, 66; Com. v. Goldsmith, 
176 Mass. 104, 105, 57 NE 212; Com. 
v. Marzynski, 149 Mass. 68, 72, 21 
NE 228; State v. Ohmer, 34 Mo. A. 
115, 124 [cit Penniston v. Newnan, 
117° Ga. 700, 27038, 45 °SE 6b se avex we 
Wells, 24 OntLR 77, 83, 19 OntWR 
452, 2 OntWN 1232. 

{h] Whiskey.—(1) The term may 
include whiskey (Selma vy. Brewer, 9 
Cal. A. 70, 98 P 61, 63; State v. Hutch- 
inson, 56 Oh. St. 82, 46 NE 71, 72), 
(2) although it has not been gen- 
erally so construed (Gault v. State, 
34 Ga. 533, 535 [where the court 
said: “That term carries along with 
it an idea inseparable from it, of 
something repulsive, nauseous—at 
which the gorge heaves. Whisky, on 
the contrary, is inviting and exhila- 
rating’”]; Anderson v. Com., 9 Bush 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


\ 
medicine or in the composition of medicines for in- 
ternal or external use;°7 a substance or commodity 
used as a remedy for disease.*® The term has been 
defined as including articles used medicinally, 
whether compound or simple;*® compounds, mostly 
of mineral, animal, or vegetable substances made 
by apothecaries and others, and used as a medi- 
cine in the treatment of, disease, and commonly 
called ‘‘physic,’’ +? all medicines and preparations 
recognized in the United States Pharmacopeia or 
National Formulary for internal or external use, 
and any substance or mixture of substances intend- 


DRUG 


(IMC). Tbe 
ed to be used for the cure, mitigation, or preven- 
tion of disease of either man or other animals.‘? 
While the term is limited in its common acceptance 
to medicinal preparations, broadly it may include 
besides all preparations used in the arts, and in the 
latter sense has been defined 4? as any ingredient 
used in chemical preparations employed in the 
arts;#8 any mineral substance used in chemical 
operations ;*#* any stuff used in dyeing or in chemical 
operations;#® a substance used in dyeing or in 
chemical operations.*® 


(Ky.) 569, 571; Kloch v. Burger, 58 


VIGO Os eBuUioe 

87. Webster New Int. D. [quot 
eo v. Takamine, 21 Hawaii 465, 
469]. 

[a] Similar definitions.—(1) ‘Any 


Substance used as a medicine.’ Web- 
ster D. [quot Larsen y. Paine Drug 
Co., 169 App. Div. 8388, 839, 155 NYS 
759]. (2) “All medicines for external 
and internal use.” Public Health 
Law art 3 § 40 [quot State Bd. of 
Pharmacy v. Gasau, 122 App. Div. 
803. 804, 107 NYS 409]; State v. 
Hutchinson, 56 Oh. St, 82, 84, 46 NE 71. 

88. State v. Ohmer, 34 Mo. A. 115, 
124 [cit Penniston v. Newnan, 117 
Ga. 790, 703, 45 SE 65]. - 

389. Pharmaceutique L’Assoc.  v. 
Livernols, 31 Can. S. C. 438, 58. 

40. Gault v. State, 34 Ga. 533, 535 
{quot Penniston vy. Newnan, 117 Ga. 


[19 C. J.—49] 


700, 703, 45 SE 65]. 

41. Food and Drugs Act of 1906 
(34 U. S. St> at_l. 769 ¢ 3915 § 6) 
[quot U. S. v. Frank, 189 Fed. 195, 
199]. To same effect State v. In- 
toxicating Liquors, 106 Me. 135, 136, 
76 A 268. 

[a] Similar definitions.—(1) The 
term includes ‘‘all medicines and 
preparations recognized in the United 
States Pharmacopeia or National 
Formulary for internal or external 


use.” U. S. v. Antikamnia Chemical 
Cone 231 W.-Si1654F 666, F384 St 222, 
58 LL. eds :419. (2) “Any medicinal 


substance or any preparation author- 
ized or known in the ‘Pharmacopeia 
of the United States,’ or the ‘National 
Formulary,’ or the ‘American Homeo- 
pathic Pharmacopeeia,’ or the ‘Ameri- 
can Homeopathic Dispensatory.’” 
Act May 25, 1897 (Pamphl. L. p 85) 


[quot In re State Pharmaceutical Bd., 
14 Pa. Dist. 3971. 
185 Fed. 243, 


42. Leber v. U. S., 
244. 

Powders used in dyeing and 
the 


[a] 
tanning are not drugs within 
135 


revenue laws. eber v. U. S:, 
Fed. 2438, 244. 

43. Phcenix Ins. Co. v. Flemming, 
65 Ark. 54, 58, 44 SW 464, 67 AmSR 
900, 39 LRA 789 [cit Century D.; 
Webster D.]. 

44. Webster D. [quot Carrigan v. 
Lycoming F.. Ins. Co., 53 Vt. 418, 426, 
38 AmR 687]. 

45. Phcenix Ins. Co. v. Flemming, 
65 Ark. 54, 58, 44 SW 464, 67 AmSR 
900, 39 LRA 789 [cit Century D.; 
Webster D.]. r 

46. Webster D. [quot Collins v. 
Farmville Ins., ete., Co., 79 N. C. 279, 
281, 28 AmR 322]. 
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Abortion by use of drugs see Abortion § 3 et seq. 
Administering drugs as assault and battery see Assault 
and Battery § 192. 
Food see Food [19 Cyc 1084]. 
Health see Health [21 Cyc 382]. 
Intoxicating liquors: 
Generally see Intoxicating Liquors [23 Cyc 43]. 


Intoxicating Liquors:—Continued & 
susan oe aie ee see Intoxicating Liquors [23 
ye 
Physicians and surgeons see Physicians and Surgeons 
{30! Cyc, 15389} 
Poisons see Poisons [31 Cyc 896]. 


I. DEFINITIONS 


[§ 1] A. Druggist. A druggist is a person who 
deals in drugs and medicines.t. The term includes 
‘‘proprietor of a drugstore,’’? and, in America, is 
synonymous with ‘‘dealer in drugs,’’® ‘‘pharma- 
cist,’’?* and also ‘‘apothecary.’’> A person must 
be a licensed pharmacist or have a licensed phar- 
macist in his employ in order to be a‘druggist with- 
in the contemplation of some statutes,® but this is 
not necessary under other statutes.? Also a per- 
son is not a druggist or pharmacist within the mean- 
ing of some statutes, even though he is registered 
as such, unless he is actively engaged in the busi- 
ness.8 It is not essential that a druggist or apoth- 
ecary shall compound or manufacture medicines in 


1. Hainline v. Com., 13 Bush (Ky.) 
350,- 352; State v. Holmes, 28 la. 
Ann. 765, 767, 26 AmR 110; Mills v. 
Perkins, 120 Mass. 41, 42; Black L. 
D.; Bouvier L. D.; Century D. 

[a] Other definitions.—(1) eA: 
druggist, in the popular acceptation 
of the word, is one who deals in 
medicines, or in the materials that 


merchants’ 


stores, 
liquors 
120, 128. 

[c] A 


a, 


retail 


complied with the law relating to 
licenses, 
at all times on hand at said store, or 
place of business a stock of goods 
such as are usually kept 
exclusive 
State v. Roller, 


merchant 


order to constitute him a druggist.® 

[§ 2] B. Pharmacist. In the strict sense of 
the word, a ‘‘pharmacist’’ is a person who pos- 
sesses the knowledge and skill necessary to com- 
pound and dispense medicines.t° A pharmaceutical 
chemist, in addition to the knowledge and skill of 
a pharmacist, is also able to analyze drugs and 
medicines and detect any adulteration.1: At the 
present day the occupation of a pharmacist and that 
of a physician are essentially distinet.!? 

[§ 3] ©. Apothecary. An ‘‘apothecary,’’ re- 
garded in the strictest sense of the word, is a person 
who prepares and sells drugs for medicinal pur- 
poses.’ In England and Ireland, however, the 


who prepares and compounds medi- 
cines also sells them; so that, in pop- 
ular speech, all three are used inter- 
changeably, as practically synony- 
mous.’ State v. Donaldson, supra. 
State v. O’Kelley, 258 Mo. 345, 
167 SW 980, 52° LRANS 1063. 

7. State v. Chipp, 121 Mo. A. 556, 
97 SW 236. 


and shall have 


in drug 
intoxicating 6. 
77 Mo. 


selling 


of 


are used in the preparatien of medi- 
cines; the term ‘medicines’ being 
taken in its largest signification.” 
Mills v. Perkins, 120 Mass. 41, 42. 
(2) “A brief and clear definition of 
the term ‘druggist,’ by a standard 
Jexicographer, Dr. Webster, is that 
‘druggist properly means one whose 
occupation is to buy and sell drugs 
without compounding or preparation.’ 
The term therefore has a much more 
limited and restricted meaning than 
the word apothecary, and we find lit- 
tle difficulty in concluding that the 
term druggist may be applied in a 
technical sense to persons who buy 
and sell drugs. A man may be a 
druggist in the sense of being a pur- 
chaser and vendor of medicines, 
whether he have a license as a drug- 
gist or not, although he cannot legal- 
ly deal in drugs (buying and selling) 
without a license.” State v. Holmes, 
28 La, Ann. 765, 767, 26 AmR 110. 
[b] Statutory definition. — ‘The 
Act of 1879 defined a druggist to be 
one who ‘shall maintain a store, or 
known place of business, shall have 


drugs and medicines is a “druggist” 8. 


within a statute requiring a special 
license for the sale of such articles 
by a druggist. State v. Holmes, 28 
La. Ann, 765, 26 AmR 110: 

[d] A commission merchant deal- 
ing principally in alcohol cannot 
properly be described as a “druggist,” 
in the sense in which the word is 
used in the Massachusetts statute 
regulating the sale of alcohol by 
druggists, merely because the article 
in which he deals is susceptible of 
use in the preparation of medicine, 
or admits of medical use. Mills v. 


Perkins, 120 Mass. 41. 

2. State v. Clinkenbeard, 142 Mo. 
A. 146. 125 SW 827. 

8. State V. Chipp, 121 Mo. A. 556, 
97 SW 236. 


4. State v. Donaldson,’ 41 Minn. 
74, 42 NW 781; State v. Clinikenbeard, 
142 Mo. A. 146, 125 SW 827. 

5. State v. Donaldson, 41 Minn. 
74, 42 NW 781; Bouvier L. D. 

“In this country the business of 
pharmacist, or apothecary and drug- 
gist . is all one; and the same persog 


eae v. Martin, 92 Wash. 366, 
88. 
ae Hainline vy. Com., 13 Bush (Ky.) 


“In America the term druggist is 
used synonymously with apothecary, 
although strictly speaking a druggist 
is one who deals in medicinal sub- 
stances, vegetable, animal, or min- 
eral, before being compounded, which 
composition and combination are 
really the business of the apothe- 
cary.” Bouvier L. D 

10. State Bd. of Pharmacy vv. 
White, 84 Ky. 626, 628, 2 SW 225, 8 
KyL 678. 

11, "State, Bd. of sPharmacy ve 
White, 84 Ky. 626, 2 SW 225, 8 Kyl 
678. 

“Chemist” 
CrP eED euaoe 

12. Greenfield v. Gilman, 140 N. Y. 
168, 35 NE 4365. 

“Physician” defined see Physicians 
and Surgeons [30 Cye 1544]. 

13. Anderson v. Com., 9 Bush (Ky.) 
569, 571 (where the court said: “As 
an apothecary, regarded in the strict- 


defined see Chemist 11 


For later casos, developments and changes i in the law see cumulative Annotations, same title, page and note number, 


§§ 3-4] 


term ‘‘apothecary’’ is applied to a member of an 
inferior branch of the medical profession licensed 


II. PRACTICE 


[§ 4] A. Power to Regulate—l. In General. 
The legislature in the exercise of its police power 
may regulate the practice of pharmacy; and stat- 
utes which require the retailer of drugs, medicines, 
and poisons to submit to examination and to pro- 
cure a registration certificate or license from a board 
created for the purpose of conducting such exam- 
ination have been uniformly upheld.® Such stat- 
utes are not invalid as attempting to delegate leg- 
islative power to the pharmacy board.'?7 But a 
provision that the board might in its discretion 
issue permits to parties engaged in business in vil- 
lages or other localities to sell domestic remedies 
and proprietary medicines was held invalid as con- 
ferring discretionary and legislative power upon 
such board.1® The legislature may authorize the 
board of pharmacy to exchange certificates of reg- 
istration with other states under such rules as the 
board: shall determine on;!® and such a statute does 
not constitute a delegation of legislative power,”° 
since the board may adopt only such administrative 
regulations as are reasonable and necessary.”? Like- 


est sense of that word, is ‘one who|cines, prescribed 


DRUGGISTS | 


EUS Oude et 


to practice medicine as well as to dispense and sell 
drugs.3* 2s: 


OF PHARMACY : 


wise a statute which requires a practicing phar- 
macist who desires to be registered without exam+ 
ination to make application within ten days after 
the law becomes effective is constitutional ;?? and 
a statute which provides for the revocation of the 
license of a pharmacist who is guilty of a felony 
or gross immorality is a valid exercise of the 
police power infringing no provisions of either fed- 
eral or state constitutions.2? One who has been 
licensed as a pharmacist does not acquire a vested 
right to continue as such,?* but he is subject to such 
reasonable regulation and restriction as the legis- 
lature may from time to time prescribe.2° While a 
municipal corporation has the right to require of 
applicants for a drug store or pharmacy license 
certain qualifications, not inconsistent with the state 
law, and to provide how those qualifications may be 
determined,” an ordinance which fixes no standard 
of qualification but leaves the determination of who 
may or who may not enter the business of con- 
ducting a drug store or pharmacy to the arbitrary 
discretion of any person or set of persons is in- 


either by a phy-| Pharmacy v. Bellinger, 138 App. Div. 


prepares and sells drugs for medici- 
nal purposes,’ and must necessarily 
be a trafficker in drugs, it would seem 
that he is in a certain sense a mer- 
chant, and more obviously so is an 
ordinary druggist, ‘whose occupation 
is merely to buy and sell drugs’ ’’); 
Com. v. Fuller, 2 Walk. (Pa.) 550, 
551; Reg. v. Howarth, 24 Ont. 561, 
566, 1 CanCrCas 14. 

{a] Other definitions.—(1) “One 
who practices pharmacy.’ Imperial 
D. [quot Reg. v. Howarth, 24 Ont. 
561, 566,,1 CanCrCas 14]. (2) “One 
who vends drugs or medicines, as his 
trade or business.” Westmoreland v. 


Bragg, 20 S. C. L. 414, 415. 
[b] “Thompsonian system.’ — A 
person who is “engaged in selling 


and vending liquids, compounded of 
roots and herbs, under the ‘Thomp- 
sonian System’” is an apothecary, 
within the meaning of an act requir- 
ing that apothecaries should take out 
a license. Westmoreland v. Bragg, 
20'S. C. L. 414, 415. 

[c] A distiller of alcohol from 
oleoresin, obtained from ginger root 
in the manufacture of a ginger ale 
paste, which alcohol so obtained was 
again used in obtaining ginger ex- 
tract by percolation, was not engaged 
in business as an “apothecary,” with- 
in the meaning of the Revenue Act 
(Rev. St. § 3246), exempting apothe- 
earies from liability to taxation for 
the distillation of spirits used exclu- 


sively in the preparation of medi- 
cines. U. S. v. Smith, 184 Fed. 532 
part Pal96e Meds (593 lbw CCA i A267 


(aff 236 U. S. 74, 35 SCt 440, 59 L. ed. 


725)]; U. S..v. Twitchell, 184 Fed. 
525. 
14. Apothecaries’ Co. v. Green- 


ough, 1 4Oe Bi799)) 41) HCL, 783,01 113 
Reprint 1337; Woodward v. Ball, 6 
C. & P. 577, 25 ECL 583; Thompson v. 
Lewis, 3 C. & P. 483, 14 ECL 674; 
Ex p. Crabb, 8 De G. M. & G. 277, 57 
EngCh 277, 44 Reprint 397; Bouvier 
L. D.; Century D. See also Apothe- 
caries Act, 55 Geo. III ¢ 194; Phar- 
macyecAct, 3h “Gi 326 Viet...se, 120 
§ 3. 

“Rormerly, an apothecary merely 
compounded and dispensed the pre- 
scriptions of a physician and sur- 
geon. The term is now, however, 
also applied in England to those who 
practice in medicine, and at the same 
time deal in drugs.” Reg. v. How- 
arth, 24 Ont. 561, 566, 1 CanCrCas 14. 

[a] Practicing as an apothecary 
is the mixing up and preparing medi- 


sician or by any other person, or by 
the apothecary himself. Woodward 
View Balls 6) Cre Pr poVG 4 25 WC Ly 683. 
To same effect Apothecaries’ Co. v. 
Greenough, 1 Q. B. 799, 41 ECL 783, 
113 Reprint 1337; Apothecaries’ Co. 
v. Allen, 4 B. & Ad. 625, 24 ECL 275, 
110 Reprint 591; Apothecaries’ Co, v. 
Warburton, 3 B. & Ald. 40, 5 ECL 34, 
106 Reprint 578; Rose v. College of 
Physicians,) (6) Brow PP. Ce 553; .2isRe=- 
print 857; Apothecaries’ Cov v. Lot- 
inga, 2 M. & Rob. 495. 

{[b] Physician putting up his own 
drugs as a trader.—Within an Eng- 
lish statute, it was held that a sur- 
geon and apothecary, who put up 
drugs for his own patients only, was 
a trader. Ex p: Crabb, 8 De G. M. & 
oe 277, 57 EngCh 277, 44 Reprint 

15. La.—State v. Kumpfert, 115 
La. 950, 40 S 365. 

Minn.—Minnesota State Pharma- 
ceutical Assoc. v. State Board, 103 
Minn. 21, 114 NW 245; State v. Ho- 
vorka, 100 Minn, 249, 110 NW 870, 
8 LRANS 1272, 10 AnnCas 398. 

State v. Hamlett, 212 Mo. 80, 
110 
N. 


Sw 1082. 

Y.—State Bd. of Pharmacy v. 
Matthews, 197 N. Y. 353, 90 NE 966, 
26 LRANS 1018 [aff 122 App. Div. 
889, BOG NYS 1146]. 

Or.—Siate v. Miller, 54 Or. 381, 
387, 103 1S licohy Cyc]. 

Va.—Bertram vV. Com., 108 Va. 902, 
62 SE 969. 

Wis.—State v. Evans, 130. Wis. 381, 
110 NW 241. 

Police power generally see Consti- 
tutional Law §§ 412-443. , 

16. Ill—Noel v. Peo., 187 Ill. 587, 
58 NE 616, 79 AmSR 238, 52 LRA 
287. 

Towa.—Hildreth v. 65 
Towa 339, 21 NW 667. 

Ky.—Kentucky Bd. of Pharmacy 
v. Cassidy, 115 Ky. 690, 74 SW 730, 
25 KyL 102. 

Minn.—Minnesota State Pharma- 
ceutical Assoc. v. State Bd, of Phar- 
macy, 103 Minn. 21, 114 NW. 245; 
State v. Hovorka, 100 Minn. 249, 110 
NW 870, 10 AnnCas 398, 8 LRANS 
1272. 

Mo.—State v. Hamlett, 212 Mo. 80, 
110 SW 1082. 

N. H.—State vy. Forcier, 65 N. H. 
42, 17 ees Bi7. 

N. State Bd. of Pay cq Vv. 
Metihioos. TO eNeepNaaoD: Po NE 966, 
26 LRANS 1013 [aff 12 App. Div. 
889, 106 NYS 1146]; Sate Bd. of 


Crawford, 


12, 122 NYS 651. 

Pa.—Com. v. Zacharias, 181 Pa. 
126, 5030,..3 TAN 185 [aff -b.sPa,eoist, 
475] (where the court said: ‘Their 
object is the protection of the public 
health. The requirement that one 
conducting such a trade should have 
such chemical and pharmaceutical 


knowledge as to qualify him to 
handle intelligently the dangerous 
commodities in which he deals is rea- 
sonable’’). ; 

Wis.—State v. Evans, 130 Wis, 
381, 110 NW 241; State v. Heine- 
mann, 80 Wis. 253, 49 NW 818, 27 
AmSR 34. ; 


17. Hildreth v. Crawford, 65 Iowa 
339, 21 NW 667. 

Delegation of power to examining 
boards) generally see Constitutional 


Law § 334. : 
18... Noe] v.) Peo. \18% ly 587968 
NE 616, 79 AmSR 238, 52 LRA 287 
[construing the Illinois act of 1895]. 
19. King v. Kentucky Bd. of Phar, 
macy, 160 Ky. 74, 169 SW 600. 

20. King v. Kentucky Bd. of Phar- 
macy, 160 Ky. 74, 169 SW 600. 

21 e Kang wi Kentucky Bd. of Phar: 
macy, 160 Ky. 74, 169 SW 600. 

[a] Rule hela reasonable.—Under 
the acts of 1910, e 113, authorizing 
the Kentucky board of ‘pharmacy te 
exchange certificates of registration 
with other states under such rules 
as the board shall determine, it is 
not unreasonable for the Kentucky 
board to require that the applicant 
for reciprocal registration in Ken- 
tucky shall have, for one year prior 
to examination, been a bona fide resi- 
dent, and been engaged in the re- 
tail drug business in the foreign 
state, for otherwise persons who 
failed in the Kentucky examination 
might immediately go to a foreign 
state, pass the examination there, and 
compel registration in Kentucky, 
King v. Kentucky Bd. of Pharmacy, 
160 Ky. 74, 169 SW 600. 

22. Minnesota State Pharmaceuti- 
cal Assoc. v. State Bd. of Pharmacy. 
103 Minn. 21, 114 NW 245. 

23. Indiana Bd. of Pharmacy v; 
Haag, 184 Ind, 333, 111 NE 178. 

24. State v. Hovorka, 100 Minn, 
249, 110 NW 870, 8 LRANS 1272, 14, 
AnnCas 398. See also generally Li 
ecenses [25 Cye 623]. : 

25. State v. Hovorka, 100 Minn 
249, 110 NW 870, 8 LRANS 1272, 16 
AnnCas 398. ; 

26. Seattle v. Gibson, 96 Wash. 
425) 165+4P5209, ‘ 
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valid.2" Statutes requiring annual registration of a 
place where drugs are sold is a lawful exercise of 
the police power.?§ 

[§ 5] 2. Sale of Drugs and Medicines—a. In 
General. The regulation of the practice of phar- 
macy. necessarily includes the sale of drugs and 
medicines and the legislature in the exercise of its 
police power may impose reasonable restrictions 
upon such sale,?? regardless of whether or not they 
are poisonous.®® Thus it has been held that the 
state has the authority to control and regulate the 
sale of ‘‘patent’’ or ‘‘proprietary’’ medicines,*+ 
as well as the harmless household remedies,*” pro- 
vided it adopts such measures as have a tendency to 
protect the lives and health of the public,?? and do 
not unjustly discriminate in favor of a certain 
class. The provisions of pharmacy acts which 
confer upon registered pharmacists the exclusive 
right to sell patent or proprietary medicines and 
domestic remedies not compounded by them, with- 
out requiring such pharmacists to make any exam- 
ination or analysis thereof, are not within the scope 
of the police power but are invalid as conferring 
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[§ 6] b. By Itinerant Vendors.** The legisla- 
ture in the exercise of its police power may regu- 
late the vending of drugs and medicines by itinerant 
vendors,*” provided it does not discriminate in favor 
of the residents and products of one state and 
against the residents and products of another state.** 
Thus a statute requiring a license of itinerant ven- 
dors of drugs and similar articles, applicable alike 
to drugs and articles produced within the state and 
those brought in original packages from another 
state, is valid.’° In some jurisdictions the statutes 
prohibit the sale by itinerant vendors of any ‘‘drug, 
nostrum, ointment, or application of any kind for 
the treatment of disease or injury,’’*#° and such a 
statute has been held to be a valid exercise of the 
police power of the state,*! even though the sale of 
such articles by’ other persons is permitted.*? 

[§ 7] c. In Sparsely Settled Districts. A stat- 
ute which permits a merchant or dealer, other than 
a pharmacist, in a sparsely settled district, to sell 
certain domestic remedies and poisons, provided the 
place of business is more than a certain distance 
from a drug store, is a reasonable discrimination 


a special and exclusive privilege.*® 

27. Seattle v. 96 Wash. 
425, 165, P 109. 

{a] Reason for rule.—‘It is plain 
that the business of conducting a 
pharmacy or drug store in this state 
is a lawful business under the laws 
of the state, and, therefore, neither 
state nor city, under the guise of 
regulation, may delegate to any per- 
son, or set of persons, the right to 
arbitrarily designate one who may 
enter the business and, in their dis- 
cretion, reject another, equally quali- 
fied, who may desire to enter the 
business, because neither may grant 
privileges which, upon the same 
terms, may not equally belong to 
all citizens. Const. art 1 § 12.” Se- 
attle v. Gibson, 96 Wash. 425, 432, 
TOS e109; vito: 

28. Peo. v. Roemer, 168 App. Div. 
877, 153 NYS 328. 

29. 11l.—Noel v. Peo., 187 Ill. 587, 
58 NE 616, 79 AmSR 238, 52 LRA 
287. 

Ky.—Katzman v. Com., 140 Ky. 124, 
130 SW 990, 140 AmSR 359, 30 
LRANS 519; Com. v. Payne Medicine 
Co., 138 Ky. 164, 127 SW 760. 

La.—State v. Kumpfert, 115 La. 
950, 40 S 365. 

Minn.—State v. 
Minn. 74, 42 NW 781. 

N. Y.—E. Fougera & Co., Ine. v. 
New York City, 224 N. Y. 269, 120 
NE 642 [aff 178 App. Div. 824, 166 
NYS 248]; State Bd. of Pharmacy 
v. Matthews, 197 N. Y. 353, 90 NH 
966, 26 LRANS 1013. 

30. State Bd. of Pharmacy v. Mat- 
thews, 197 N. Y. 358, 90 NE 966, 26 
LRANS 1013; State Bd. v. Bellinger, 
138;App. Div. 12, 122 NYS 651. 

81. Com. v. Payne Medicine Co., 
138 Ky. 164, 167, 127 SW 760; State 
v. Donaldson, 41 Minn. 74, 42 NW 781; 
EH. Fougera & Co., Ine. v. New York 
City, 224° N. Y. 269, 120 NE 642 [aff 
178 App. Div. 824, 166 NYS 248]. 

“We have no doubt that the Legis- 
Jature under the police power of the 
state has the authority to control 
and regulate the sale of patent and 
all other kind of medicines that may 
and do affect the health of the peo- 
ple, and the right to set apart as 
special objects of taxation, regula- 
tion and control persons engaged in 
whole or in part in the sale of medi- 
cines.”’ Com. v. Payne Medicine Co., 
supra. 

32. State Bd, of Pharmacy y. Mat- 
thews, 197 N. Y. 353, 859, 90 NB 
966, 26 LRANS 1013. 

[a] “here are 


Gibson, 


Donaldson, 41 


strong reasons 


relative to the public welfare which | of the state. 


make it proper that regulations con- 
cerning the sale of drugs and medi- 
cines should not be confined to 
poisons, but may be extended so as 
to embrace what are known as harm- 
less household remedies—that is, 
which may be harmless if properly 
prepared. The injury to the public 
health which might ensue if such 
medicines were carelessly or ignor- 
antly compounded so as to contain 
deleterious ingredients or deceptive- 
ly, so as to be something different 
from what they purported to be, is 
manifest. The police power logical- 
ly extends to such medicines no less 
than to poisons and other lethal me- 
dicinal agents.” State Bd. of Phar- 
macy v. Matthews. supra. 


33. State v. Donaldson, 41 Minn. 
74, 81, 42 NW 781. 
“Undoubtedly the state has as 


much right to regulate the sale of 
patent medicines as any other; and. 
in the exercise of that power, may 
adopt any measures they see fit. pro- 
vided only they adopt such as would 
have some tendency to accemplish 
the desired end, to wit, the protec- 
tion of the lives and health of the 
public. This is the extent and limit 
of their power.’ State v. Donaldson, 
supra. 

Regulation of manufacture and 
sale of poisons generally see Poisons 
[31 Cye 896]. 

34. Com. v. Payne Medicine Co., 
138 Ky. 164, 127 SW 760; State v. 
Donaldson, 41 Minn. 74, 42 NW 781; 
Peake Ver Abranamyia(osavits os, “Olesen 

{a] Illustration.—A statute which 
exempts from its provisions dealers 
in general - merchandise who sell 
drugs is invalid because it unjustly 
discriminates in favor of a class. 


euate v. Abraham, 78 Vt. 53, 61 A 
766. 
85. Noel v. Peo., 187 Ill. 587, 58 


NE 616, 79 AmSR 238, 52 LRA 287; 
State v. Donaldson, 41 Minn. 74, 82, 
42 NW 781. And see Peo. v. Moor- 
man, 86 Mich. 433, 49 NW 263 (dis- 
cussing the question). 

“In the absence of some other reg- 
ulations, ‘a statute merely limiting 
the sale of patent medicines to a 
particular class would not and could 
not have any natural or reasonable 
tendency to protect the public. Such 
a law would not go far enough to 
amount to a police regulation. It 
would be merely giving a certain 
class of men a monopoly of the trade. 
This is not within the police power 
This power is, no doubt, 


and will be upheld.** 


r 


a very. broad one, and, within its 
legitimate sphere, a very useful one.” 
State v. Donaldson, supra. 

36. Regulations of hawkers and 
peddlers generally see Hawkers and 
Peddlers [21 Cyc 365]. 

37. State v. Wheelock, 95 Iowa 
577, 64 NW 620, 58 AmSR 442, 30 
LRA 429; State v. Gouss, 85 Iowa 
21, 51 NW 1147; State v. Miller, 54 
Or. 381, 103 P 519. 

Regulation as affecting interstate 
hirraaecon see Commerce §§ 27, 29, 

38. State v. Wheelock, 95 Iowa 
577, 64 NW 620, 58 AmSR 442, 30 
LRA 429; State v. Gouss, 85 Iowa 
21, 51 NW 1147. 

39. State v. Wheelock, 95 Iowa 
577, 64 NW 620, 58 AmSR 442, 30 
LRA 429; State v. Blair, 92 Iowa 28, 
60 NW 486; State v. Gouss, 85 lowa 
21, 51 NW 1147; Snyder v. Closson, 
84 Iowa 184, 50 NW 678; State v. Say- 
man, 61 Mo. A. 244; State v. Miller, 
54 Or. 381, 387, 103 P 519 [cit Cyc]. 

Power of state over original pack- 
axes generally see Commerce §§ 27-~ 


40. See statutory provisions; and 
Bacchus vy. Louisiana, 232 U. S. 334, 
384 SCt 439, 58 L. ed.’ 627; ‘State °v: 
Edwards, 105 La. 371, 29 S 893 (hold- 
ing that Acts [1894] No. 49 § 12, im- 
posing a penalty on any itinerant 
vendor of drugs who professes to 
cure or treat diseases by any such 
drug, is not repealed by Act [1896] 
No. 13, prohibiting the practice of 
medicine without a certificate, since 
the former act relates to itinerant 
vendors of drugs, and the latter to 
practitioners of medicine). See also 
Hmert v. Missouri, 156 U. S. 296, 15 
SCt 367, 39 L. ed. 430, 5 Int. Com. 
Rep. 68 (construing statute regulat- 
ing the vending of certain articles 
by peddlers and holding such statute 
within the power of the state to en- 
act). 

41. Baccus vy. Louisiana, 232 U. S. 
334, 34 SCt 439, 58 L. ed. 627. 

42. Baccus v. Louisiana, 232 U. S. 
334, 34 SCt 439, 58 L. ed. 627 (hold- 
ing that the statute does not violate 
the equal protection or due process 
of law clauses of the fourteenth 
amendment to the federal constitu- 
tion, even though the sale of such 
ay ee by other persons is permit- 
ed). 

43. Lewis v. Brannen, 6 Ga. A. 
419, 65 SE 189; State v. Donaldson, 
41 Minn. 74, 42 NW 781; State Bd. 
of Pharmacy v. Matthews, 197 N. Y. 
353, 90 NE 966, 26 LRANS 1013; Peo. 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number. 


[§ 8] B. Requirements—1. 
tificate—a. Right to. 


as a pharmacist; 


ter.*#® 


mentioned in the statute.*® 


v. Roemer, 168 App. Div. 377, 153 
NYS 323. 

[a] Practical question.—‘‘Doubt- 
less, the use of impure medicines 
or dangerous drugs is just as in- 
jurious to those who buy them one 
mile from a drug-store as to those 
who buy them within that distance; 
and, if this was the only thing to pe 
taken into the account, the discrimi- 
nation would be purely arbitrary. 
But the legislature had to deal with 
this as a practical question, and had 
a right to take into consideration the 
convenience of the public. In sparse- 
ly settled districts, frequently there 
is no pharmacy or drug-store near at 
hand. In case of sickness it is often 
absolutely necessary to obtain me- 
decinal remedies promptly, in order 
to save life. The question was, how 
far was it practicable to protect 
the public from the sale of impure 
or dangerous medicines and drugs, 
and at the same time have due re- 
gard to the convenience of those liv- 
ing at distance from a drug-store? 
To meet the requirements of the 
situation, the legislature made an 
exception so as to allow shop-keepers 
whose place of business is more than 
a mile’ from a drug or apothecary 
shop to deal in and sell the common- 
ly usead‘medicines and poisons, if put 
up by a register2d pharmacist; there- 
by protecting the public, especially 
in the centres of population where 
they most need it, as far as practi- 
cally consistent with the convenience 
or necessitics of those living in rural 


districts. We do not think that such 
a distinction is either arbitrary or 
unreasonable.” State v. Donaldson, 


41 Minn. 74, 78, 42 NW _ 781. 

44, See statutory provisions; and; 
~ Towa.—Braniff v. Weaver, .72 Iowa 
641, 34 NW 456. 

Ky.—Kentucky Bd. of Pharmacy 
v. Lordier, 109 Ky. 119, 58 SW 531, 
22 KyL 621; State Bd. of Pharmacy 
v. White, 84 Ky. 626, 2 SW 225, 8 
KyL 678. 

Pa.—Druggists’ Registration, 20 
Pa. Dist. 257; In sre Raines,, 38. Pa. 
Co, 233; In re *Pharmaceutical Certifi- 
cates, 33 Pa, Co. 142 

Philippine.—Gonzalez v. Board of 
Pharmacy, 20 Philippine 367. 

S. C.—State v. Matthews, 81'S. C. 
414, 62 SE 697, 128 AmSR 919, 22 
LRANS 735, 16 ‘AnnCas 182. 

Wash.—Seattle v. Gibson, 96 Wash. 
ADD eho ba Es 09. 

IEng.—Reg. v. Pharmaceutical Soc., 
L Jury, NeS 1698: 

Can.—Quebec Pe MAC ET As- 


soc., v. Brunet, 14 Can. S. C s 
B. C.—Ex’ p. ‘Henderson, 2 B. C. 
103. 
[a] In Iowa, under Acts 19th Gen. 


Assembly ec 137 § 1, providing that 
druggists and pharmacists who were 
registered without examination for- 
feit their registration when they 
have voluntarily sold, parted, or sev- 
ered their connection with the drug 
business for two years at the place 
designated in their certificate of reg- 
istration, and can be registered only 
by examination, it was held that a 
druggist registered in Dallas county 
on removing to Des Moines must sub- 
mit to an examination two year's 
after his change, upon which alone 


Registration Cer- 
A person who possesses the 
qualifications and performs the conditions precedent 
prescribed by statute ** has a right to be registered 
and he may compel the state 
board of pharmacy so to register him, since the 
board, in such ease, has no discretion in the mat- 
Similarly a person who is registered as a 
pharmacist is entitled to a renewal of his certifi- 
cate where he performs the statutory conditions pre- 
cedent and is not disqualified on any of the grounds 
Where a pharmacist 
entitled to registration pays his fee, he is entitled 


. 
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a certificate can issue. Braniff v. 
Weaver, 72 Iowa 641, 34 NW 456. 
{b] In Kentucky (1) under St. § 
2624, a person who has had as much 
as five years’ experience in the prep- 
aration of physicians’ prescriptions 
is entitled to the certificate of reg- 
istered pharmacist without examina- 
tion, without regard to the town in 
which he has kad such experience. 
Kentucky Bd. of Pharmacy v. Lor- 
diér, 109. Ky. 119, 58—-SW (531;: 22 
KylL 621. (2) Under. the Pharmacy 
Act (Gen. St. p 993) a graduate of an 
‘incorpcrated college of pharmacy”’ 


is entitled to registration without: 


previous examination and the term 
“eraduates” as used in the act is not 
restricted to such colleges within the 
state, State Bd. of Pharmacy .v. 
pS. 84 Ky. 626, 2 SW 225, 8 Kyl 

{e] In Pennsylvania under the act 
of March 24, 1905 (P. L. p 53), a per- 
son who is a graduate of a reputable 
college of pharmacy and has passed 
a successful examination before the 
state pharmaceutical examining 
board, and has four years’ practical 


experience in a retail drug store, is- 


entitled to be registered as a phar- 
macist. In re Druggists’ Registra- 
tion, 20 Pa. Dist. 257. 

{d] In the Philippine Islands (1) 
under the law relating to the prac- 
tice of pharmacy, only two classes 
of persons may, at the present time, 
be admitted to practice in the Philip- 
pine Islands: First, those who pass 
the examination prescribed by law; 
and second, graduates of the College 
of Pharmacy of the University of 
Santo Tomas. Gonzalez v. Board 
of Pharmacy, 20 Philippine 367. (2) 
A person who, at the time of the 
change of sovereignty, was duly li- 
eensed to practice pharmacy in the 
Philippine Islands by the Spanish 
authorities, but who was not in the 
actual practice of such profession 
at the time of the passage of Act No. 
597, was not eligible to make the ap- 
plication and receive the certificate 
or license proyided for in section 11 
thereof. Gonzalez v. Board of Phar- 
macy, 20 Philippine 367. Gir A 
pharmacist practicing his profession 
at the time such act was enacted 
who did not, within the one hundred 
and twenty days next succeeding its 
passage, obtain a certificate of regis- 
try as such practitioner, is not eli- 
gible to practice pharmacy in the 
Philippine Islands, nor is he entitled 
to a certificate or “license permitting 
him to do so. Gonzalez v. Board of 
Pharmacy, 20 Philippine 367. 

[e] In South Carolina (1) a regu- 
lar graduate in pharmacy from any 
‘reputable college’ of pharmacy, 
upon payment of fee, etc., is entitled 
to a license to practise as a pharma- 
cist. State v. Matthews, 81 S. C. 414, 
62 SE 697, 128 AmSF 919, 22 LRANS 
Tab, dO, ANNCAS 41 82.01,02) A “reput= 
able college,” within the statute is 
one of whose character the public, 
having general acquaintance with the 
subject, entertains a good opinion. 
State v. Matthews, 81 S. C. 414, 62 
SE 695, 128 AmSR 919, 22 LRANS 
735, 16 AnnCas 182, 

{f] In England members of the 
pharmaceutical society, since the 


not 


[iocsay aia 


to proceed in his business until the expiration of 
the year, and cannot be held liable in a criminal 
prosecution because of the nonaction of the board 
of pharmacy in issuing his certificate.** 

[§ 9] b. Necessity of—(1) In General. 
general rule the statutes regulating the practice 
of pharmacy make it unlawful for any person other 
than a registered pharmacist, to retail, compound, 
or dispense drugs, medicines, or poisons, or to in- 
stitute or conduet any pharmacy or store for re- 
tailing such articles, unless the person in charge 
thereof shall be a registered pharmacist.48 
jurisdictions a joint stock company is incapable 


As @ 


In some 


passage of 15 & 16 Vict. c 56, are en- 
titled to be admitted to registration 
as pharmaceutical chemists without 
examination. Reg. v. Pharmaceutical 
NOC at whury NE SLO Oks 

{g] Practical experience.—Under 
a statute requiring four years’ prac- 
tical experience in a retail drug store, 
it was held that a member of the 
United States army corps at a gov- 
ernment medical station, where he 
performed the usual pharmaceutical 
operations, comes within such quali- 
fications prescribed by the act. In re 
ae aa Registration, 20 Pa. Dist. 

ol. 

45. Kentucky Bd. of Pharmacy v. 
Lordier, 109 Ky. -119, 58 SW 531, 22 
Kyl 621; State Bd. ‘of Pharmacy Vv. 
White, 84 Ky. 626, 2 SW 225, 8 Kyl 
678; State v. Matthews, 81 S. C. 414, 
2 SE 695, 128 AmSR 919, 22 LRANS 

735, 16 AnnCas 182. 

[a]. Tllustration.—Under a statute 
entitling a regular graduate in phar- 
macy from any reputable college to 
a license upon payment of a fee, etc., 
the state board of pharmaceutical ex- 
aminers has no discretion to refuse a 
license to such a graduate because 
in the board’s opinion his college does 
impose sufficient requirements: 
upon graduates, State v. Matthews, 
81 S. C. 414, 62 SE 695, 128 AmSR 
919, 42 LRANS 735, 16 AnnCas 182. 

Mandamus generally see Manda- 
mus [26 Cye 125]. 

46. Peo. v. State Bd. of Pharmacy, 
275 Ill. 236, 114 NE 22. And see De 
Gruy v. Louisiana State Bd. of Phar- 
macy, 141 La. 896, 75 S 835 (constru- 
ing the statutes to require every 
registered pharmacist and qualified 
assistant to pay one dollar annually 
for the renewal of his own certifi- 
cate, and not for the renewal of the 
certificate of any registered appren- 
tice in his employ). 

47. Carberry v. Peo., 39, Ill. A. 506. 

48. See statutory provisions; and: 

a. Z ate, 6 Galir Av 
804, 65 SE 814 (holding that the fact 
that the manager of a drug store is 
licensed does not authorize the sale ~ 
of drugs or compounding of prescrip- 
tions by ‘his partner or employee, 
where such manager is not in actual 
personal charge of the business); 
Lewis v. Brannen, 6 Ga. A. 419, 65 SH 
189. 

Ill.—Haas v. Peo., 27 Ill. A. 416, 419 
(where the court said: “The law 
makes it the duty of the owner to 
have in charge of his store a regis- 
tered pharmacist. Et is the corre- 
sponding duty of the latter to take 
charge, if he accepts the employ- 
ment. Taking charge of the store in 
this instance means something more 
than nominal representation of the 
owner. He is the person who must 
decide and control as to the sale of 
drugs, medicines and poisons. The 
owner can not pretend to put him in 
charge, and at the same time em- 
ploy an unskilled person in the same 
store who is independent of him. as 
to such sales. The registered phar- 
macist who enters upon the charge 
of such a store, upon such condi- 
tions, does so at his peril’). 

Kan.—State v. Manchette, 88 Kan. 
864, 129 P 1184. 

La.—Ballard v. Goldsby, 142 La. 
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‘of carrying on a drug business since it cannot be a 
registered pharmacist as required by the statute.*® 

[§ 10] (2) By Assistant. In some jurisdic- 
tions the statutes permit a nonregistered clerk to 
aid the pharmacist under his supervision.°° 
- [§ 11] (8) To Sell—(a)- Drugs and Medicines 
Generally. The statutes regulating the practice of 
pharmacy are enacted for the purpose of protect- 
ing the public from the unskillful dispensing of ar- 
ticles used as medicines;°! and they will be reason- 
ably construed to be confined in their application 
to those articles whose primary and principal use 
is medicinal,5? or, at least, if the application of 
the statute is extended to any other articles, it 
will be limited to cases where they are prepared and 
sold for medicinal purposes.®? Under some statutes 
there is no prohibition against the sale of drugs 
other than poisons or patent medicines containing 
poison by a person not a registered pharmacist, pro- 
vided he does not describe himself as ‘‘druggist,’’ 
‘*chemist,’’ or ‘‘pharmacist.’’ >4 

Foreclosure or judicial sales. A law providing 
that only registered pharmacists shall sell drugs 
has no reference to a sale of a stock of drugs under 
foreclosure or judicial sale.°® 

[§ 12] (b) Patent Medicines. As a general 
rule the statutes regulating the sale of drugs and 
medicines do not restrict the sale of patent or 
. . Chao . 4 
proprietary medicines to sales by registered phar- 


L576" S 219. 52. 
. Mich.—Shattuck v. Watson, 164 
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: ¥ 
macists;5° and in some jurisdictions the statute ex- 
pressly provides that the act shall not apply to, nor 
interfere with, the sale of patent or proprietary 
medicines,®*? or those warranted by a licensed drug- 
gist and already prepared.°* Under a statute which 
provides that it shall be unlawful for any person, 
unless a registered pharmacist, ‘‘to open or con- 
duct any pharmacy or store for retailing, dispens- 
ing or compounding medicines or poison,’’ it has 
been held that the sale at retail of medicine in the 
original package of the manufacturer can be made 
only by a person who is a registered pharmacist.°® 

Distinction between ‘‘patent’’ and ‘‘proprietary’’ 
remedies. In some jurisdictions a distinction is 
made between ‘‘patent’’ and ‘‘proprietary’’ medi- 
cines, the former, which includes medicines pro- 
tected by letters patent, the ingredients and process 
of manufacture being lodged in the patent office, be- 
ing exempt from the operation of the statute,°° 
and the latter, which includes medicines for which 
the owner or maker has not obtained any patent 
whatever, and the process of manufacture and in- 
eredients of which are unknown except to the 
owner, being within the provision of the act.%1 

[§ 13] (c) Domestic Remedies. A _ statute 
which prohibits the sale of medicines and poisons 
except in the presence and under the supervision of 


State v. Hanchette, 
864, 129 P 1184; State v. Donaldson, 


a registered pharmacist includes all medicines, even 
domestic remedies.°? In some jurisdictions the stat- 


88 Kan.| Lewis v. Brannen, 6 Ga. A. 419, 65 SE 


189; Cook v. Peo., 125 Til. 


Mich. 167, 129 NW 196 (holding that 
a@ person not registered under the 
law, who was practically in sole 
charge of a drug store, who made 
sales of drugs, at retail, and who 
when the local physician helped him- 
‘self to medicines, etc., always re- 
ceived pay therefor, was in charge 
of the place in violation of the stat- 
ute). 

Minn. ostate v. Donaldson, 41 
*Minn. 74, 42 NW 781. 

Pa.—In re Philadelphia Pharma- 
Eistsiooiea. Co, 399. 

{a] A person may own a drug 
store without being a licensed drug- 
gist or pharmacist, provided drugs 
‘and medicines are sold or compound- 
ed either by one who has himself 
been licensed or by an assistant un- 
der his supervision. Sconyers v. 
State, 6 Ga. A. 804, 65 SE 814. 

Home remedies see infra § 13. 

Proprietary and patent medicines 
see infra § 12. B 

Manufacture and sale of poison 
generally see Poisons [31 Cyc 896]. 

49. Quebec Pharmaceutique Assoc. 
‘vy. Moderne Pharmacie, Ltd., 20 Que. 
KeaN B22: 

50. Sconyers v. State, 6 Ga. A. 804, 
65 SE 814; State v. Mullenhoff, 74 
Iowa 271, 37 NW 329. 

' [a] “his implies that the clerk 
shall assist the pharmacist, who shall 
supervise the clerk’s work. It seems 
to us that the pharmacist must have 
‘immediate personal direction and su- 
pervision’ of the work.’ State v. 
Mullenhoff, 74 Iowa 271, 274, 37 NW 


329, r 
Lewis v. Brannen, 6 Ga. 419, 

65 SE 189; State v. Hanchette, *88 
Kan, 864, 129 P 1184; State v. Don- 
aldson, 41 Minn. 74, 42 NW 781. 

fa] “The object of the statute is 
not to debar one class of dealers 
from selling the article or to confer 
‘the right upon another class, but 
the object is to protect the people 
from the injurious effects which 
might occur from the ignorant and 
‘unskillful retailing, dispensing, or 
compounding of medicines or poisons 
by persons unqualified for such serv- 
fice.” State v. Hanchette, 88 Kan. 
864, 869, 129 P 1184. 


41 Minn. 74, 42 NW 781. 

53. State v. Donaldson, 
74, 42 NW 781. 

{a] Thus the sale by a person 
other than a registered pharmacist 
of a substance, such as “borax,” 
which is frequently used medicinally, 
or at least in Compounding medicines, 
but the use of which also enters in 
the various domestic, industrial, or 
scientific pursuits of mankind, is 
not a violation of law where it does 
not appear that it was sold for me- 
dicinal purposes. State v. -Donald- 
son, 41 Minn. 74, 42 NW 781. 

54, Pharmaceutical Soc. v. Arm- 
son, [1894] 2 Q. B. 720; Pharmaceuti- 
cal Soc. v. Piper, [1893] 1 Q. B. 686. 
See also English Pharmacy Act (31 
Sao WACts GC 1et 88 tb). 

55. Cocke v. Montgomery, 75 Iowa 
259, 39 NW 386. 

56. See statutory provisions; and: 

Ga.—Lewis v. Brannen, 6 Ga. A. 
419, 65 SE 189. 

Ky.—Kentucky Bd. of Pharmacy v. 
Cassidy, 115 Ky. 690, 74 SW 730, 25 
KyL 102. 

Minn.—State v. Donaldson, 41 
Minn. 74, 42 NW 781. 

Tex.—Watson y. State, 45 Tex. 
Cr. 509, 78 SW 504 (holding that Pen. 
Code [1895] arts 455, 466, prohibiting 
any person not a qualified pharmacist 
from compounding or retailing medi- 
cines, do not apply to sales of pat- 
ent medicines and pills). 

W. Va.—Peters v. Johnson, 50 
W. Va..644, 41 SE 120, 88 AmSR 909, 
57 LRA 428. 

[aJ “Probably, the reason is that 
merely to limit their sale to pharma- 
cists would furnish no protection to 
the publics, without some further reg- 
ulation as to inspection or analysis 
that would tend to exclude from sale 
those that might be injurious to 
health, or something requiring phar- 
macists to exercise their skill and 
science in determining the quality 
and properties of such as they sold.” 
State v. Donaldson, 41 Minn. 74, 81, 
42 NW 781. 

Power of legislature to regulate 
ne of patent medicines see supra 
57. 


41 Minn. 


See statutory provisions; and 


278, 140 
NE 849; Peters v. Johnson, 50 W. Va. 
644, 41 SH 190, 88 AmSR 909, 57 LRA 
428; Quebec Pharmaceutique Assoc. 
v. Livernois, 31 Can. S. C. 43 (hold- 
ing, howeyer, that an amendment to 
this effect does not have any retro- 
active effect). 

58. Lewis v. Brannen, 6 Ga. A. 
419, 65 SE 189. 

59. Peo. v. Abraham, 16 App. Div. 
58, 44 NYS 1077. 

60. Pharmaceutical Soc. v. Piper, 
[1893] 1 Q. B. 686; Pharmaceutical 
Soc. v. Armson, [1894] 2 Q. B. 720. 

[a] Reason for exemption. 
“Where the medicine is, properly 
speaking, a patent medicine—that is 
to say, where the exclusive right to 
make or’sell it has been granted to 
somebody by letters patent under 
the Great Seal—the condition of the 
patent always is that a specification 
should be lodged in the Patent Office 
describing the whole of the ingredi- 
ents and the process of manufacture. 
Therefore, when people buy a pat- 
ent medicine, they have the means of 
ascertaining what ingredients are 
contained in it; and that is one rea- 
son, no doubt, for the exemption. 
Another is this: if a patent of that 
kind had been granted, it would have 
been.rather hard to take away from 
the patentee that which he had been 
exercising as a right under the au- 
thority of the Great Seal, and pre- 


vent him from further making or. 


selling, if he were not an authorized 
person under the Act. For these rea- 
sons, I think it is plain that in s. 
16 the words ‘patent medicine’ mean 
that which they express prima facie 
—medicine the maker or owner of 
which has obtained letters patent 
for it; the term does not extend, and 
is not intended to extend, to mere 
proprietary medicines, or to include 
a medicine like this, for which the 
owner or maker has not obtained any 
patent whatever.” Pharmaceutical 
Paes v. Armson, [1894] 2 Q. B. 720, 

61. Pharmaceutical Soc. v. Arm- 
son, [1894] 2 Q. B. 720; Pharmaceuti- 
cal Soc. v. Piper, [1893] 1 Q. B. 686. 

62. State Bd. of Pharmacy vy. Mat- 
thews, 197 N. Y. 353, 90 NE 966, 26 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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utes expressly permit the sale of ‘domestic reme- 
dies’’ by a person who is not a registered phar- 
macist;°* but where the statute permits such sales 
only in rural districts, it does not protect an un- 
licensed dealer in a village which does not come 
within the term ‘‘rural districts’’ as defined by 
statute.°* Under such a statute a drug prepared by 
skilled chemists and scientific apparatus may come 
into such common use and be so well understood 
in its effects by people without medical knowledge 
as to make it a domestic remedy.®® The expression 
“‘domestic remedy’’ has been held to be synonymous 
with such expressions as ‘‘family medicines’’ ° 
and ‘‘household remedies,’’ ®? and to include such 
things as camphor,®® quinine,®® paregoric,’® spirits 
of turpentine,! castor oil,’? saltpeter,’* and Epsom 
salts.74 

[§ 14] (d) Liquor on Prescription. A statute 
prohibiting any person not a qualified pharmacist 
from compounding or retailing medicine does not 
apply to sales of liquor on prescription of a physi- 
cian. 

[§ 15] (4) By Physicians Compounding Pre- 
scriptions. Some statutes regulating the practice 
of pharmacy provide that the act shall not apply 
to, or in any manner interfere with, the business of 
a licensed practising physician, or prevent him from 
supplying to his patients such articles as may seem 
to him proper, or from compounding his own pre- 
seriptions.7® But a physician has no right from the 
nature of his profession to keep a drug store;’7 and 
while he has the right to sell drugs to his own pa- 
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tients,"® he cannot under his license as a physician 
make a practice of filling prescriptions sent to him 
by others.” 

[§ 16] 2. License or Occupation Tax.8° In ad- 
dition to requiring a certificate of registration from 
a board of pharmaceutical examiners in some juris: 
dictions an additional license is required of drug- 
gists either by statute ®t or municipal ordinance.’? 
Such requirements do not apply to a clerk,’? even 
though he is a registered pharmacist.84 <A statute 
requiring a person engaged in the sale of patent 
or proprietary medicines to procure a license and 
pay a tax therefor is of course not applicable to 
a person who is selling an article which is neither 
a patent nor a proprietary medicine.®* 

Itinerant vendors. Under a statute requiring an 
itinerant vendor of drugs to have a license, a medi- 
cal company who employs an agent for such pur- 
pose is the seller within the meaning of the statute 
and is required to have a license.8* The possession 
of a physician’s certificate from the state board of 
medical examiners will not exempt an itinerant 
vendor of drugs from the operation of such a stat- 
ute;** but a physician who advertises that he will 
be at a specified place at a given time to treat pa- 
tients for specified diseases and who uses his own 
medicines is not a vendor of drugs within thé 
meaning of the act.®§ 

[§ 17] 38. Annual Registration of Place. An: 
nual registration of the place where drugs are to be 
sold is sometimes required by the statutes regulating 
the practice of pharmacy.®® 


LRANS 1013 [aff 122 App. Div. 889, 69. Lewis v. Brannen, 6 Ga. A.| 1089. : 
106 NYS 1146]; State Bd. of Phar-| 419, 65 SE 189. But see Cook v. 81. State v. Holmes, 28 La. Ann. 
macy v. Bellinger, 138 App Div. 12,] Peo., 125 Ill. 278, 17 NE 849 (uphold-| 765, 26 AmR 110; Com. vy. Fuller, 2 


122 NYS 601. 


ing the finding that quinine is not.a 


Walk. ce 550; State v. Enoch, 26 


[a] Tlustration.—The tincture of | domestic remedy). W.. Va. 25 
iodine, tincture of arnica, and spirits 70. Lewis v. Brannen, 6 Ga, A. [a] Additional license for patent 
of camphor, when sold in sealed bot- | 419, 65 SE 189. medicines.— Under the Pennsylvania 
tles, although commanly used as do- 71. Lewis v. Brannen, 6 Ga. A.|act of April 10, 1849, an apothecary 
mestic remedies, are nevertheless | 419, 65 SE 189. was liable to pay an additional license 
“medicines,’ within the Pharmacy 72. lewis v. Brannen, 6 Ga. A.| tax if he sold patent medicines. Com. 
Law (lL. [1900] c 667) § 200 (now | 419, 65 SE 189. v. Fuller, 2 Walk. (Pa.) 550. 
Public Health Law [Consol. L. ¢ 45]), 73. Lewis v. Brannen, 6 Ga. A. [b] AS person having a license as 
prohibiting, under penalties, the sale | 419, 65 SE 189; Peters v. Johnson,|a retail merchant is not authorized 
of medicines or poisons except in the | 50 W. Va. 644, 41 SE 190, 88 AmSR| to sell drugs without procuring a 
presence and under the supervision | 909, 57 LRA 428. license as druggist also. State v. 
of a licensed pharmacist. State Bd. 74. Lewis v.. Branren, 6 Ga. A.| Holmes, 28 La. Ann. 765, 26 AmR: 
of Pharmacy v. Matthews, 197 N. Y.| 419, 65 SH 189; Peters v. Johnson, | 110. 
353, 90 NE 966, 26 LRANS 1013 [aff|50 W. Va. 644, 41 SE 190, 88 AmSR [c] In West Virginia Acts (1877) 
122 App. Div. 889, 106 NYS 1146]. 909, 57 LRA 428. ec 107 § 1, providing that no person 

68. See statutory provisions; and 75. Watson v. State, 45 Tex. Cr. without a state license therefor 
Lewis v. Brannen, 6 Ga. A. 419, 65 | 509, 78 SW 504. shall “carry on the business of a 
SE 189; Cook v. Peo., 125 I1l. 278, nly Criminal liability for unlawful/| druggist,’ was not repealed by thé 


NE 849; Peters v. Johnson, 50 W. ‘Va. 


sale of liquor by druggist see Intoxi- 


Pharmacy Act” of 1881. State v, 


644, 41 SE 190, 88 AmSR 909, 57] cating Liquors [23 Cyc 188]. Enoch, 26 W. Va. 253. 
LRA 428. 76. See statutory provisions; and Power to license or tax see Li- 
[a] In West Virginia under the|Com. v. Hovious, 112 Ky. 491, 66|censes [25 Cyc 598 et seq]. See also 


Pharmacy Act, which permits the 


SW 3, 23 KyL 1724; 


Suffolk County v. | Commerce §§ 141-156; Constitutional 


sale by a person not a registered 
pharmacist of ‘patent, proprietary 
medicines [and]... such [other] 
ordinary drugs ...as are usually 
sold in a country store,’ it was held 
that it was not unlawful for a mer- 
chant to sell saltpeter and Epson salts. 
Peters v. Johnson, 50 W. Va. 644, 41 
SE 190, 88 AmSR 909, 57 LRA 428. 

64. Westchester County v. Dress- 
ner, 23 App. Div. 215, 48 NYS 953. 

[a] Thus an unlicensed dealer in 
a village of twelve thousand inhabi- 
tants is not protected, the term 
“rural districts’ being defined to 
mean “small villages and country 
districts having no store where phar- 
macy is practiced.” Westchester 
County v. Dressner, 23 App. Div. 215, 
48 NYS 953. 

65. Lewis v Brannen, 6 Ga. A. 
419, 65 SE 189; Peo. v. Fisher, 83 
ae AS 114. 


6. Lewis v. Brannen, 6 Ga. A. 
419 65 SE 189. 

67. Lewis v. Brannen, 6 Ga. A. 
419. 65 SE 189. 

68. Lewis v. Brannen, 6 Ga. A. 


419, 65 SE 189. 


Shaw, 21 App. Div. 146, 47 NYS 349. 


77. Peo. v. Moorman, 86 Mich. 433, 
49 NW 268, 
78. Com. v. Hovious, 112 Ky. 491, 


66 SW 3, 23 KyL 1724. 

79. Com. v. Hovious, 112 Ky. 491, 
66 SW 3, 23 KyL 1724. See Suffolk 
County v. Shaw, 21 App. Div. 146, 47 
NYS 1149 (holding that the exception 
in the statute applying to physicians 
must be deemed to embrace all phy- 
sicians, except when they are en- 
gaged in the business of pharmacy 
either for themselves or another, and 
therefore a practicing physician who 
compounded and filled on_ several 
occasions prescriptions of other prac- 
ticing physicians, in a store, in the 
business carried on in which he had 
no interest, but where he, without 
rent, occupied an office and had a 
sign at the window, was not liable 
for the penalties prescribed by the 
act for its violation). 


80. Licenses generally see Li- 
censes [25 Cyc 593]. 
Regulation of occupations and 


business generally see Commerce §§ 
141-156; Constitutional Law §§ 1074- 


Law §§ 1074-1089. 

82. Lyons v. Cooper, 39 Kan. 324, 
18 P 296; Tulloss v. Sedan, 31 Kan. 
165, 1 P 285; In re Jager, 29S. ¢. 
438, 7 SE 605 

Power of municipalities to require 
license see Licenses [25 Cye 603]. 

Reasonableness of fee see Licenses 
[25 Cyc 611 et seq]. 

83. Ballard v. Goldsby, 142 La. 15, 
76 S 21% 

84, ee v. Goldsby, 142 La. 15, 

Ss : 


85. Com. v. Cassady, 176 Ky. 752, 
197 SW 428. 


86. Watkins Medical Co. v. Paul, 
87 Tl. A. 278. 
[a] A manufacturer of propyrie- 


tary medicines, who attends county 
fairs for the purpose of introducing 
his medicines and publicly recom- 
mends them as a cure for certain dis- 
Lp is within the statute. Snyder 
. Closson, 84 Iowa 184, 50 NW 678. ; 
87, State v. Gouss, 85 Iowa 21, 54 
NW 1147. : 
88. State v. Bonham, 96 Iowa 252, 
65 NW 154. , 
89. See statutory provisions; and 


' 


[19 C. J.] 


[§ 18] C. Appointment and Powers of Phar- 
macy Board, The appointment of a state board of 
pharmacy is governed by constitutional or statutory 
provisions.°° The board has implied power to do 
such acts as are necessary to the enjoyment of the 
powers expressly conferred upon it;°t but under 
an act empowering the board to fix a fee for the 
required certificate for druggists, the board is not 
authorized to fix the fees arbitrarily or to dis- 
eriminate between individuals.°? The fact that a 
person made previous application for registration 
does not prevent the operation as to him of rules 
_ subsequently adopted by the board.°? In the is- 
suance of certificates the board is limited to such 
kinds as are authorized by statute.°* 

[§ 19] D. Revocation of Certificate of Regis- 
tration. The right and procedure to revoke the 
registration of a pharmacist is usually regulated by 
statute.’ Some statutes provide generally for the 
revocation of the license of a pharmacist who is 
guilty of a felony or gross immorality.°® The ha- 
bitual sale of intoxicating Hquors contrary to law 
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constitutes gross immorality within the meaning of 
such a statute.°7 In some jurisdictions it is pro- 
vided by statute that upon the record of convic- 
tion of an unlawful sale of liquor,®* or an unlawful 
sale of cocaine,®® the commissioners of pharmacy 
may revoke the certificate of a registered phar- 
macist. Under a statute providing that a cer- 
tificate shall not be revoked for a cause punish- 
able by law until after a conviction by a court of 
competent jurisdiction, it was held that, where 
the applicant pleaded guilty to such a charge, the 
fact that the court thereafter, on motion of such 
applicant, placed the complaint on file, and failed 
to take any further proceedings, did not prevent 
the board of pharmacy from revoking a certificate 
of registration.t Under a statute providing that on 
conviction of a violation of the druggist act for a 
second offense, in addition to the fine the accused 
shall have his certificate of registration as a phar- 
macist revoked, to authorize such revocation the 
previous conviction must be charged in the in- 
dictment.? 


III. PROSECUTIONS AND PENAL ACTIONS FOR VIOLATION OF REGISTRATION ACTS 


[§ 20] A. In General. As a means of enfore- 
ing the statutes regulating the practice of pharmacy 
it is sometimes provided that the state board of 
pharmacy, or a designated society of apothecaries,* 
may recover a penalty for a violation; and in some 
jurisdictions-a violation of the statute is made an 
offense and the offender is proceeded against by 
indictment.® 

{§ 21] B. Persons Liable—l. Owner or Pro- 
prietor—a. In General. Where the owner of a 
drug store takes no part in conducting such store 
himself, but employs a duly certified pharmacist 
for such purpose, he is not subject to indictment, 


nor liable for a penalty for engaging as manager 
in the business of apothecary without the certificate 
of qualification required by statute.6 But an owner, 
who is not a registered pharmacist and who does not 
have a registered pharmacist in charge of the drug 
store, is guilty of conducting a business in violation 
of the law;* and in some jurisdictions the statutes 
are construed to require the person having ultimate 
control of the business to be a registered pharmacist 
and to be liable criminally or for a penalty if he is 
not, even though he employs a registered pharma- 
cist to dispense all drugs and to make all the 
sales.® j 


Peo. v. Roemer,.168 App. Div. 377, 153 94. In re Hospital Pharmacists, 35) Haag, 184 Ind. 333, 111 NE 178. 
NYS 323. Pa. Con 328. 98. Straight v. Crawford, 73 Iowa 
90. See constitutional and statu- [a] In Pennsylvania “the board | 676, 35 NW 920; Hildreth v. Craw- 


tory provisions. 

[a] In Colorado the governor may 
appoint a state board of pharmacy 
without the advice and consent of the 
senate. In re Governor’s Question, 
12 Colo. 399, 21 P 488. 

{b] In Minnesota it has been held 
that Gen. St. (1894) § 7926, in so far 
as it requires the governor to appoint 
members of the state board of phar- 
macy from among a certain number 
of pharmacists elected by the state 
pharmaceutical association, is in con- 
flict with the constitutional provision 
vesting the power in the governor to 
appoint such officers aS may be pro- 
vided by law, subject to the approval 
of the senate. State v. Griffen, 69 
Minn. 311, 72 NW 117. 

{c] In New York by the enact- 
ment of the Public Health Law of 
1909 (LL. [1909] ec 49, Consol. L. c 45) 
which was a reénactment of the 
law regulating pharmacy, the board 
of pharmacy did not go out of exist- 
ence but constituted a legal continu- 
ation of the old board. State Bd. of 
Pharmacy v. Mishking, 65 Misc. 588, 
120 NYS 753. 


91. State v. State Bd. of Phar- 
macy, 105 la. 535, 29 S 989. 
[a] Dlustration.—The  establish- 


ment by the Louisiana state board of 
pharmacy of a domicile in the city of 
New Orleans is a competent exercise 
of implied power. State v. State Bd. 
of Pharmacy, 105 La, 535, 29-S 989. 

92. Peo. v. Moorman, 86 Mich. 433, 
49 NW 263 (holding that the fee 
must be uniform and apply to all 
persons of each of the designated 
classes alike). 

93. King v. Kentucky Bd. of Phar- 
macy, 160 Ky. 74, 169 SW 600. 


can issue but two kinds of certificates, 
namely, certificates authorizing their 
holders to conduct and carry on the 
retail drug business as a proprietor 
or manager thereof, and certificates 
authorizing the holders thereof to act 
as qualified assistants in the carry- 
ing on of such retail drug business. 

. There is no legislative authority 
for issuing any kind of a certificate 
to persons who propose to act as hos- 
pital pharmacists, and do not pro- 
pose to engage in the retail drug 
business either as proprietors or 
managers, or qualified assistants.” In 


re Hospital Pharmacists, 35 Pa. Co. 
328, 330. Z 
95. See statutory provisions; and 


Munkley v. Hoyt, 179 Mass. 108, 60 
NE 413. 

[a] In Massachusetts the St. 
(1896) c 397 §§ 8, 9, provide that the 
board of registration in pharmacy 
shall notify a person complained 
against of the time and place of a 
hearing to revoke such person’s cer- 
tificate as a pharmacist, and that the 
accused may appear by witnesses, 
and be heard by counsel; and § 9 pro- 
vides that, if the board shall find 
the ‘accused guilty, it may suspend 
or revoke his certificate, but that a 
eertificate shall not be revoked for a 
cause punishable by law until after 
conviction by a court of competent 
jurisdiction. Munkley v. Hoyt, 179 
Mass. 108, 60 NE 413. 

[b] Charges held sufficiently defi- 
nite and certain.—Indiana Bd. of 
Pharmacy v. Haag, 184 Ind. 333, 111 
NE 178. 

96. Indiana Bd. of Pharmacy v. 
Haag, 184’Ind. 333, 111 NE 178. 

97. Indiana Bd. of Pharmacy v. 


ford, 65 Towa 339, 21 NW 667. 

‘99. Thomas v. Board of Pharmacy, 
152 N. C.:.373, 67 SEH 925. 

1. Munkley v. Hoyt, 179 Mass. 
108, 60 NE 413. 

2. State v. Watts, 101 Mo. A. 666, 
74 SW 376. - 

38. Bigelow v. Drummond, 98 App. 
Div. 499, 90 NYS 913; Suffolk County 


Be oes 21 App. Div. 146, 47 NYS 

4 <Apothecaries Co. v. Jones, 
[Lsos pt .O- Ba soe 

5 See statutory provisions, 

6. State v. Hamlett, 129 Mo. A. 
70, 107 SW. .1012: — Com, “vy.” Zach- 


arias, 181 Pa. 126) 377A 185 fart Sea, 
Super. 264]; Com. v. Johnson, 144 Pa. 
377, 22 A 703; Pharmaceutical Soe. v. 
London, ete., Supply Assoc, Ltd., 
5. App. Cas, 357; 

[a] A corporation (1) engaged in 
the business of dispensing and sell- 
ing drugs is not liable to the penalty 
prescribed by 31 & 32 Vict. ¢ 121, 
for assuming the title of ‘“‘chemist” 
and “druggist” without complying 
with the act if it kept in the shop a 
registered and certified chemist who 
dispensed the drugs and conducted 
the sales. Pharmaceutical Soc. v. 
London Supply Assoc., 5 App. Cas. 
857. (2) Where the statute did not 
permit a corporation to conduct a 
drug business, it was none the less 
amenable to the fines provided by 
the act. Quebec Pharmaceutique As- 
soc. v. Moderne Pharmacie, Ltd., 20 
Que, Kt B. 2122 
7. State v. Workman, 75 Mo. A. 
54. 


45 

8. State v. Norton, 67 Iowa 641, 
25 NW 842; Reg. v. Simpson, 27 Ont. 
603; Quebec Pharmaceutique Assoc. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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{[§ 22] b. For Sales Made by Unregistered 
Clerk. Some statutes make the owner of a phar- 
macy equally liable as principal for the penalty 
provided whenever a sale of drugs or medicines by 
a person not a licensed pharmacist takes place.® 
The owner of a drug store is not’ liable for the stat- 
utory penalty where medicme was sold therein by 
a person in his employ not a registered pharmicist 
if the sale was made without such owner’s knowl- 
edge or assent,’ or if made against: his express 
directions, when such directions are given in good 
faith and with an honest intent and expectation 
that they would be obeyed.1+ 

[§ 23] 2. Pharmacist in Charge of Store. 
Where a registered pharmacist is employed and 
placed in charge of a drug store, he becomes per- 
sonally liable for the statutory penalty if he per- 
mits a person who is not a registered pharmacist to 
vend medicines or poisons.'? 4 

{§ 24] C. Penalties Recoverable. Where the 
statute authorizes the recovery of a penalty for 
‘“every’’ violation of the act, cumulative penalties 
may be recovered if the transactions of sale are 
distinct and separate.1* But where several ar- 
ticles were illegally sold as a part of one transac- 
tion to the same person, the pharmacist was pot 
liable for a separate penalty for each article sold 
but only for one penalty.14 Under a statute pro- 
viding penalties for keeping open a drug store with- 
out a qualifying certificate, only one penalty is in- 
curred up to the time of the institution of the ac- 
tion unless there is express provision for a separate 
penalty for separate periods. 

[§ 25] D. Defenses—1. 


In General. In a 
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prosecution for keeping a pharmacy without being 
registered, it is no defense that there was no board 
of pharmacy for examination and registration, as 
defendant could have compelled the appointment of 
such a board2® Under a statute requiring a drug- 
gist to make a statement to the state board of phar- 
macy showing what licensee is in charge of his store, 
ete., the payment of the required fee was no de- 
fense to a proceeding to recover the penalty pre- 
seribed by the act, when not accompanied by the re- 
quired statement.1* 

[§ 26] 2. Amendment of Statute pending Trial. 
The right to recover the penalty is lost when, pend- 
ing the action for a recovery thereof, the statute is 
amended so that it is no longer a violation of the 
law for a person not a registered pharmacist to sell 
the article which was the basis of the action against 
defendant.1® 

[§ 27] E. Parties—l. Plaintiffs. Under a 
statute providing that the penalty prescribed for 
a violation thereof may be recovered in an action 
in the name of the state board of pharmacy, the 
action may be brought in the name of the board it- 
self, and need not be brought in the names of in- 
dividuals who compose such board.!® 

[§ 28] 2. Defendants. Two defendants may be 
indicted jointly for engaging in the business of re- 
tailing drugs and medicines without a license.?° 

[§ 29] F. Indictment or Complaint ?1—1l. In 
General. Every element of the offense or cause of 
action must be accurately and clearly stated in the 
indictment or complaint.?? But an indictment set- 
ting out the offense in the words of the statute is 
usually sufficient,?° at least where it makes a specifie 


v. Bergeron, 47 Que, S. C. 175. And 
see supra § 9. 

{a] Mlustrations.—(1) Defendant, 
being owner of a department store, 
opened a drug department and placed 
it in charge of a registered chemist 
who sold the drugs in defendant’s 
name, receiving a weekly salary and 
also a percentage of the profits, and 
not being a qualified registered phar- 
macist, was liable to be convicted un- 
der the Pharmacy Act (Rev. St. 151) 
§ 24 for keeping an open shop for 
retailing and compounding poisons, 
etce., contrary to its provisions. Reg. 
v.-Simpson, 27 Ont. 603... (2). In-a 
prosecution under the Iowa statute, 
making it unlawful “for any person 
not a registered pharmacist to con- 
duct any pharmacy or drug store,” it 
was held that a person might law- 
fully become the proprietor of a 
stock of drugs without being a regis- 
tered pharmacist, but that being such 
proprietor is quite different from con- 
ducting a drug store; that the con- 
ductor of the store, within the mean- 
ing of the statute, is the person who 
has the ultimate right to control the 
business in respect to its continuance 
or discontinuance, the employment of 
clerks, the fixing of prices, ete., and 
it is no defense to the prosecution 
that defendant employs a clerk who 
is a registered pharmacist, for no 
matter with what powers such a 
clerk may be clothed, he cannot be 
said to be the conductor of the store 
while his powers are merely deriva- 
tive. State v. Norton, 67 Iowa 641, 25 
NW 842. (3) A person who, peing 
neither a physician nor a _ licensed 
chemist, operates a pharmacy or drug 
store in the name of other licensed 
persons is liable for the penalty im- 
posed by Rev. St. (1909) art 5023, 
even when the latter have made and 
registered a declaration to the effect 
that they themselves carry on the 
business of pharmacy, and that de- 
fendant has given them absolute con- 
trol of the sale of drugs and poisons, 
reserving only to himself a financial 


share. Quebec Pharmaceutique As- 
SOG, vs) Bergeron:./475 QuesiS> ‘CAs. 
9. State Bd. of Pharmacy v. Bel- 
ery 138 App. Div. 12, 122 NYS 


[a] TIllustration.—Under a _ stat- 
ute prohibiting the sale of drugs and 
medicines except by or under the su- 
pervision of a registered pharmacist, 
a sale by an unregistered clerk of 
a preparation labeled, sealed, and 
placed on the counter for sale, while 
the only licensed pharmacist connect- 
ed with the store was in the labora- 
tory across the street, constituted a 
violation of the act so as to make his 
employer liable for the penalty. State 
Rd. of Pharmacy v. Matthews, 52 
Misc, 492, 102 NYS 507. 

10. State v. Robinson, 55 Minn. 
169, 56 NW 594. 

11. Westchester County v. Dress- 
ner, 23 App. Div. 215, 48 NYS 953. 

12. Haas v. Peo., 27 Ill. A. 416. 

13. State Bd. of Pharmacy v. Bel- 
linger, 138 App.-Div. 12, 4122 NYS 
651; Suffolk County v. Shaw, 21 App. 
Div. 146, 47 NYS 349. But see Apothe- 
earies Co. v. Jones, [1893] 1 Q. B. 
89 (holding that by the Apothecaries 
Act of 1815 [55 Geo. IJI c 194] § 20, 
providing that any person who “shall 
act or practice as an apothecary” 
without a certificate is liable for a 
penalty “for every such _ offense,” 
the words “act or practice as an 
apothecary” were directed against an 
habitual or continuous course of con- 
duct, and the defendant was not 
guilty of a separate offense in at- 
tending each of three persons, and 
was liable to only one penalty). 

14. State Bd. of Pharmacy v. Bel- 
linger; 138 App. Div. 12, 122 NYS 
651. See also Quebec Pharmaceuti- 
cal Assoc. v. Moderne Pharmacie, 20 
Que. B. C. 212 (holding that each sale 
constitutes a single offense punish- 
able by a single fine and does not 
render the offender liable to as many 
fines as there may be acts impliedly 
prohibited, and a person who, with- 
out the prescribed qualification, car- 


ries on a drug business for several 
months during which it is proved 
that he five times sold drugs or 
poisons in violation of the act, may 
be fined five times but is not subject 
to additional punishment for having 
illegally carried on the business, com- 
pounded the drugs sold, and neglected 
to record sales of poison and the 
identity of the purchasers). 

15. Nova Scotia Pharmaceutical 
Soc. v. Riordan, 51 N.-S. 142, 28 Can 
CrCas 194, 36 DomLR 652. 

16. -Peo. v. Rontey, 4 NYS 235, 6 
NYCr 249 [aff 117 N. Y. 624 mem, 
22 NE 1128 mem], 

17. Bigelow v. Drummond, 98 App. 
Div. 499, 90 NYS 913 [rev 42 Misc. 
617, 87 NYS 581]. 

18. Westchester County v. Dress- 
ner, 23 App. Div. 215, 48 NYS 958. 
_19. State Bd. of Pharmacy v. Bel- 
Ce 138 App. Div. 12, 122 NYS 

ol, 

20. State v. Forcier, 65 N. H. 42, 
17 A 577; 1 Bishop cr, Proc. § 467; 
1 Wharton Crimes G42 9¢ 

21. Indictments ena. informations 
generally see Indictments and In- 
formations [22 Cye 157]. 

22. Carter: v. State, 122 (Ga. 176, 50 
SE 64; State v. Hamlett, 129 Mo. A. 
70, 107 SW 1012; Villines v. State, 96 
Tenns 141-33), SW ..922. 

[a] Wenue.—In an action to re- 
cover penalty under Rev. St. c 28, 
the declaration should allege that the 
offense was committed in the county 
where the action is brought and that 
defendant continued the business at 
some place in the county at least one 
week. Plaisted v. Walker, 77 Me. 
459, 1 A 356. 

23. Minn.—State  v. 118 
Minn. 336, 136 NW 849. 


18 SW 894, 32 AmSR 640. 
N. Y.—Peo. v. Rontey, 117 N. Y. 
624, 22 NE 1128. 
Tenn.—Villines v. State, 96 Tenn. 
141, 33 SW 922. 
ai Va.—State v. Enoch, 26 W. Va. 


Mayo, 


. 


778 [19 0.J.] 


application of the terms of the statute to the case 
in hand.24 An indictment for keeping a pharmacy 
without being registered is not void for duplicity, 
although it charges that defendant, not being a reg- 
istered pharmacist, ‘‘did unlawfully open and con- 
duct a certain pharmacy,’’ and not being registered 
‘‘did unlawfully keep open shop for retailing medi- 
eines,’’ ete.2° But an indictment alleging that the 
accused violated the pharmacy act by selling cer- 
tain articles is insufficient as it merely charges a 
conclusion of law.?° In some jurisdictions, where 
the action for, the penalty is commenced in a jus- 
tice’s court, a formal complaint is not necessary.*? 
‘ {§ 30] 2. Repeating Allegations in Different 
Counts. Where the complaint contains a preliminary 
allegation setting forth the capacity of plaintiff 
to sue, it is not necessary that such allegation should 
be repeated in each of several counts.28 Where the 
complaint contains several counts, each for the vio- 
lation of the same statute but for different years, 
plaintiff may refer to certain paragraphs by num- 
ber, instead of realleging the averments of such 
paragraphs at length.’® 

[§ 31] 38. Negativing Exceptions of Statute. 
Where an exception or proviso is a part of the 
description of the offense it must be negatived by 
an averment in the indictment;*° but where its 
operation is merely to take certain persons or acts 
out of the general prohibitory words of the statute 
and the elements of the offense can be accurately 
and clearly defined without reference thereto, a 
negative averment is unnecessary.*+ 

[§ 32] G. Evidence—l. Burden of Proof. 
Where the declaration contains negative averments 
of matters which lie peculiarly within the knowl- 
edge of defendant, the averment is taken to be 
true, unless disproved by him.*? Thus in a erim- 
inal prosecution, or in an action to recover a pen- 
alty, against a person conducting a pharmacy with- 
out a license, or for not being or having in his em- 
ploy a registered pharmacist, as required by statute, 
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the burden is on defendant to show a compliance 
with the statute.?? So a person sued for an alleged 
violation of the pharmacy law, and shown to have 
compounded prescriptions without a pharmacist’s 
license, if he claims the right as a physician to 
compound them, must show registration or license 
as a physician.** 

Practicing as an apothecary. In an action to re- 
cover a penalty for practicing as an apothecary by 
attending, advising and furnishing medicines with- 
out a certificate, where the defense was that defend- 
ant was a chemist and druggist, and therefore not 
liable under the exceptions that nothing in the stat- 
ute shall affect the business of a chemist or drug- 
gist, it was held that defendant, to bring himself 
within the exception, was bound to show by evidence 
that chemists and druggists did in fact attend, 
advise, and furnish medicines before the statute was 
passed,?> 

[§ 33] 2. Admissibility. Even though the 
pharmacy act provides that it shall not interfere 
with any practicing physician from dispensing his 
own medicines or supplying his patients with such 
articles as may seem proper and defendant sets up 
the defense that he is a practicing physician, the 
question as to whether the enforcement of the act 
might interfere with his practice as a physician is 
immaterial, and therefore it is not error to reject 
evidence bearing thereon.*¢ 

[§ 34] H. Trial—1. Questions of Law and 
Fact. Where the statute prohibits the sale df 
drugs but expressly permits the sale of domestic 
remedies, by one not a registered pharmacist,*? it is 
proper to leave to the jury the question whether 
particular articles sold are domestic remedies.?§ 

[§ 35] 2. Verdict. The verdict must be suf- 
ficient to warrant the entry of a judgment there- 
on.*? Where the verdict is insufficient, and a judg- 
ment is entered thereon by the clerk without an 
order of the court, application for relief must be 
made in the first instance to the trial court.?° 
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[§ 36] A. Degree of Care and Skill Required— | phrase ‘‘ordinary care’’ when considered with ref- 


1. Care. The legal measure of the duty of a drug- 
gist toward his patron is properly expressed by the 


erence to that special business.*4 As applicable to 
such business it calls for a degree of vigilance and 


24. State-v. Crooker, 95 Mo. 389, 
8 SW 422. ; 

25. Peo. v. Rontey, 4 NYS 235, 6 
NYCr 249 [aff 117 N. Y. 624 mem, 22 
NE 1128 mem] (construing L. [1882] 
e 410). 

26.8 CO; 17 Porto 

37> Cook <v. Beo:,, 125° DN. 278; 17 
NE 849. 

‘ 28. Bigelow v. Drummond, 98 App. 
Div. 499, 90 NYS 9138 [rev 42 Misc. 
617, 87 NYS 581]. 

29. Bigelow v. Drummond, 98 App. 
Div. 499, 90 NYS 913 [rev 42 Misc. 
617, 87 NYS 581]. 

30. State v. Hamlett, 129 Mo. A. 
70, 107 SW 1012. See also Indict- 
ments and Informations [22 Cyc 344]. 

fa] Tllustration.—An indictment 
charging accused with conducting a 
pharmacy without being a registered 
pharmacist should negative an excep- 
tion contained in a subsequent sec- 
tion of the same act and allege that 
accused did not employ a registered 
pharmacist. State v. Hamlett, 129 
Mo. A. 70, 107 SW 1012. 

$1. Vincent v. State, 31 Oh. Cir. 
Ct. 348; Villines y. State, 96 Tenn. 
141,. 33 SW 922. 

{a] Rule applied.—It need not be 
charged that defendant does not come 
within a proviso or exception to the 


v. Villafana, 


effect that the statute does not apply 
to or interfere with the business of 
a physician or prevent him from sup- 
plying his patients with such medi- 
ecines as may to him seem proper. 
Vincent v. State, 31 Oh. Cir. Ct. 343; 
Jeuraes v. State, 96 Tenn, 141, 33 SW 

32. Peo. v. Nedrow, 16 Ill. A. 192; 
State v. Horner, 52 W. Va. 373, 43 
SE 89. 

33. Peo. v. Nedrow, 16 Ill. A. 192; 
Peo. v. Rontey, 4 NYS 235, 6 NYCr 
249 [aff 117 N. Y. 624 mem, 22 NE 
1128 mem]; State v. -Horner, 52 
W. Va. 373, 48 SE 89; Apothecaries’ 
Cos iv Bentley oi Corsa Pa S3Sar de 
ECL 309. 

“Tf the defendant was a registered 


pharmacist, or employed, and placed 


in charge of his pharmacy or store, a 
registered pharmacist, it was a mat- 
ter peculiarly within his knowledge 
and could have been very easily 
proved by him by the production of 
the certificate of registration which 
the law required him to obtain before 
he could retail, compound, or dis- 
pense drugs, medicines or poisons. 
Not having produced such a certifi- 
eate. the averment of the complaint, 
of the defendant not being, or having 
in his employ, a registered pharma- 
cist, is taken as true.’ Peo. v. Ned- 


row, 16 Ill. A. 192, 196. 

34. Suffolk County v. Shaw, 21 
App. Div. 146, 47 NYS 349. 

35. Apothecaries’ Co. vy. Green- 
ough, 1 1Q.-Bi799,241 BCI) 783) 113 
Reprint 1337. 

36. State v. Evans, 130 Wis. 381, 
110 NW 241. 

37. See supra § 13. 

38. Peo. v. Fisher, 83 Ill. A. 114.’ 

39. State v. Currie, 72 Minn. 403, 
75 NW 742. 

[a] Thus, in an action by the state 
to recover the statutory penalty for 
retailing drugs, a verdict merely 
finding that defendant did sell drugs 
to the person named in the complaint 
and without finding whether plaintiff 
was entitled to recover any penalty 
against defendant is insufficient; the 
jury should either have returned a 
special verdict finding sufficient facts 
to warrant the entry of a judgment 
thereon either for or against plain- 
tiff, or it should have returned a 
general verdict. State vy. Currie, 72 
Minn. 403, 75 NW 742. 

see Trial [38 


Verdicts generally 
Cyc 1868]. 

40. State v. Currie, 72 Minn. 403, 
75 NW 742. 

41. Tombari v. Connors, 85 Conn. 
231, 82 A 640, 39 LRANS 274; Faulk- 
ner v. Birch, 120 Ill. A. 281 (holding 


For later cas2s, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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prudence which is commensurate with the dangers 
involved,*? and this has been defined to be the 
highest practicable degree of prudence, thoughtful- 
ness, and vigilance, and the most exact and reliable 
safeguards consistent with the reasonable conduct 
of the business in order that human life may not 
constantly be exposed to the danger flowing from 
the substitution of deadly poison for harmless medi- 
cine.*® But he need not use extraordinary care or a 
higher degree of care than is ordinarily used by 
other qualified druggists.** 

[§ 37] 2. Skill, A druggist is not required to 
have skill and experience equal to the most eminent 
in his profession;*® he is required to have only that 
reasonable degree of learning and skill which is or- 
dinarily possessed by other druggists in good stand- 
ing as to qualifications in similar communities.*® 
A druggist is not necessarily responsible for an 
error of judgment consistent with ordinary care 
and skill.47 

[§ 38] B. Warranties of Druggist. The rule 
of caveat emptor is not applicable to a sale of 
drugs by either a retail *® or manufacturing *° drug- 
gist. Thus a druggist undertaking to sell a certain 
drug to a customer impledly warrants the good 


quality of the drug sold,°° that the article sold and 


delivered is of the kind he contracted to sell,>+ 
and, if the sale is on a prescription, that he pos- 
sesses the ordinary skill of a druggist,°? that he 
used due and proper ecare,°*® and that the proper 
medicines, and none other, were used in mixing 
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and compounding it.54 , 
[§ 39] C. Prescriptions—1. Preservation and 
Production. In some jurisdictions the statutes re- 


quire druggists to keep all prescriptions, numbering 
and filing them in order, and to produce them in 
court or before the grand jury when required.°® 
The chief purpose of their preservation is that they 
may be used by courts and grand juries in their 
endeavors to control and regulate the sale of in- 
jurious articles and in the investigation of matters 
of public concérn,®* and in these respects preserip- 
tions become public and not private papers and the 
druggist is merely their custodian.67 A statute re- 
quiring a druggist to keep and file prescriptions 
received and to be produced before the grand jury 
or in court when lawfully required does not violate 
a constitutional provision that no person shall be 
required to furnish evidence in a criminal case 
against himself.®® 

[§ 40] 2. Right to. While the person deposit- 
ing a prescription with a druggist has a qualified 
right to use it,°° as between the druggist and third 
persons the druggist is entitled to it,°° and may 
transfer it to another.*! But a druggist who refuses 
to deliver the medicines called for in the pre- 
seription has no right to retain the prescription in 
his possession after demand,°? even though the party 
presenting it is unable or unwilling to comply with 
the terms of payment.®* 

[§ 41] 38. Refusal to Fill.°* A druggist may, 
without lability in damages to the physician,® 


that a druggist in putting up a pre- 
scription is not an absolute insurer; 
he is bound only to the exercise of 
ordinary care, although that care is 
in such case of a high character); 
Tremblay v. Kimball, 107 Me. 53, 77 
A 405, 29 LRANS 900, AnnCas1912C 
1215; Simonds v Henry, 39 Me. 155, 
63 AmD 611; Willson v. Faxon, 208 
N: Y. 108, 101 NE 799, 47 LRANS 693, 
AnnCas1914D 49. 

42. Tombari v. Connors, 85 Conn. 
231, 82 A 640, 39 LRANS 274; Trem- 
play v. Kimball, 107 Me. 53, 77 A 405, 
29 LRANS 900, AnnCasi912C 1215; 
Beckwith v. Oatman, 43 Hun (N. Y.) 
265; Willson v. Faxon, 63 Misc. 561, 
GAINS: 361% : 

43. Conn.—Tombari v. Connors, 85 
Conn. 231, 82 A 640, 39 LRANS 274. 

Ind.—Knoefel v. Atkins, 40 Ind. 
A. 428, 81 NE 600; Howes v. Rose, 13 
Ind. A. 674, 42 NE 303, 55 AmSR 
251. 

Ky.—Sutton v. Wood, 120 Ky. 23, 
85 SW 201, 27 Kyl 412, 8 AnnCas 
894; Smith v. Middleton, 112 Ky. 588, 
66 SW 388, 23 KyL 2010, 99 AmSR 
308, 56 LRA 484. A 

La.—Walton v. Booth, 34 La. Ann. 
913. 

Me.—Tremblay v.’ Kimball, 107 Me. 
53, 77 A 405, 29 LRANS 900, AnnCas 
1912C -1215. 

N. Y.—Willson v. Faxon, 208 N. Y. 
108, 101 NE 799, 47 LRANS 6938, Ann 
Cas1914D 49. 

Oh.—Kerr v. Clason, 2 Oh. Dec. 
(Reprint) 666, 4 WestLMonth 488. 

W. Va.—Peters v. Johnson, 50 
W. Va. 644, 41 SE 190, 88 AmSR 909, 
57 LRA 428. 

44, Tremblay v. Kimball, 107 Me. 
53, 77 A 405, 29 LRANS 900, AnnCas 
19126 1215. 

45. Tremblay v. Kimball, 107 Me. 
53, 77 A 405, 29 LRANS 900, AnnCas 
1912C 1215. 

46. Tremblay v. Kimball, 107 Me. 
53, 77 A 405, 29 LRAWNS 900, AnnCas 
19TZO@ L215. f 

47. Tremblay v. Kimball, 107 Me. 
53, 77 A 405, 29 LRANS 900, AnnCas 
1912C, 1215. 

48. Fleet v. Hollenkemp, 13 B. 
Mon. (Ky-.) 219, 228, 56 AmD 563 
(where the court said: “Instead of 
caveat emptor, it should be caveat 


vendor. That is to say, let him be 
certain that he does not sell to a 
purchaser nor send to a patient one 
drug for another’’); Jones v. George, 
GieTREex 3457-485 Amin 280. "bbs URex, 
149, 42 AmR 689. 

49. Hechler v. Make-Man Tablet 
Conwie: Oh Cirs (Cts Nos.) 285. 


50. Fleet v. Hollenkemp, 13 B. 
Mon. (Ky.) 219, 56 AmD 5638. 
51. Fleet v. Hollenkemp, 13 B. 


Mon. (Ky.) 219,56 AmD 563; Jones 
v. George, 56 Tex. 149, 42 AmR 689, 
61 Tex. 345, 48 AmR 280. 

[a] Reascn for rule—‘The appel- 
lee was engaged in the business of a 
druggist, holding himself out to the 
public as one having the peculiar 
learning and skill necessary to a safe 
and proper conducting of the busi- 
ness. The general customer is not 
supposed to be skilled in the matter, 
and, as represented in this case, does 
not know one drug from another; 
but in the purchase of drugs, the cus- 
tomer must rely upon the druggist 
to furnish the article called for; and 
in this particular business, the cus- 
tomer who has not the experience 
and learning necessary to a proper 
vending of drugs would not be held 
to the rule that they must examine 
for themselves. It would be but 
idle mockery for the customer to 
make the examination, when it wouid 
avail him nothing. On the contrary, 
the business is such that in the very 
nature of things the druggist must 
be held to warrant that he will de- 
liver the drug called for and pur- 
chased by the customer.” Jones v. 
George, 56 Tex. 149, 153, 42 AmR 689, 
61 Tex. 345, 48 AmR 280. 

52. Beckwith v. Oatman, 43 Hun 
CNS Y2)) 265% 2 

53. Beckwith v. Oatman, 43 Hun 
GN oo. 

54, Fleet v., Hollenkemp, 13 B. 
Mon. (Ky.) 219, 56 AmD 5638. 

55. See statutory provisions; and 
State v. Davis, 108 Mo. 666, 18 SW 
894, 32 AmSR 640; State v. Bragg, 
51 Mo. A. 334.(holding that a sub- 
peena duces tecum should not require 
the druggist to produce all prescrip- 
tions compounded between certain 
dates, but should specify the kind of 
prescriptions or of what doctor). 


Subpoena duces tecum generally see 
Witnesses [40 Cye 2166]. 

56. State v. Davis, 108 Mo. 666, 
18 SW 894, 32 AmSR 640. 

57. State v. Davis, 108 Mo. 666, 18 
SW 894, 32 AmSR 640. 

58. State v. Davis, 108 Mo. 666, 18 
SW 894, 32 AmSR 640. 

[a] Reason for rule.—‘‘These pre- 
scriptions thus become the license, 
or justification, to the druggist for 
making sales, which would otherwise 
be unlawful. As evidence of author- 
ity to make particular sales they 
would constitute private papers of 
the druggist, but could not be re- 
garded as evidences of crime, but 
rather of innocence.’ State v. Davis, 
108 Mo. 666, 18 SW 894, 32 AmSR 640. 

Compelling accused to incriminate 
ait see Criminal Law §§ 1097— 

59. Stuart Drug Co. 
(Tex. Civ. A.) 50 SW 583. 

60. Stuart Drug Co. v. Hirsch, 
(Tex. Civ. A.) 50 SW 583 (holding 
that a chattel mortgage covering a 
stock of goods did not include the 
file of prescriptions). 

61. Stuart Drug Co. v. Hirsch, 
(Tex. Civ. A.) 50 SW 583 (holding 
that the assignee of a druggist’s file 
of prescriptions could maintain an 
action for their conversion). 

62. White v. McComb City Drug 
oe 86 Miss. 498, 38 S 739, 4 AnnCas 

63. White v. McComb City Drug 
Co., 86 Miss. 498, 38 S 739, 4 Ann 
Cais} 513. 

{a] Liability for damages.—A 
druggist wko willfully refused to 
deliver to plaintiff his prescription 
for medicine after having refused 
to fill it for the reason that plain- 
tiff owed him a bill is liable for the 
damages sustained. White v. Mc- 
Comb City Drug Co., 86 Miss. 498, 38 
S 739, 4 AnnCas 518. 

64. Discrimination against colored 
customers see Civil Rights § 18. 

65. Tarleton v. Lagarde, 46 La. 
Ann. 1868, 16 S 180, 49 AmSR 353, 
26 LRA 3825. 

[a] Reason for rule.—‘‘The [gen- 
eral] proposition affirmed by the 
plaintiff’s case is, that a druggist is 
to be made liable in damages because 


v. Hirsch; 
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refuse to fill the prescriptions of a certain physician. 
But the Hnglish Apothecaries Act imposes a pen- 
alty upon an apothecary who refuses to com- 
pound a prescription of a licensed physician.*® 

[§ 42] D. Right to Practice Medicine.” <A 
person who is merely authorized to prepare, com- 
pound, and sell drugs and medicines does not have 
the right to practice medicine.®® But if one sells 
medicine, receiving payment therefor, and gives 
advice gratuitously as to the use to be made 
of it, he is not holding himself out as a phy- 
sician.®° 

[§ 43] E. Contracts of Unregistered Pharma- 
cists. Where a license required by statute is for 


V. LIABILITY 


[§ 44] A. In General. The law imposes upon 
a drrggist the duty so to conduct his business as 
to avoid acts in their nature dangerous to the lives 
of others,’* and one who is negligent in the per- 
formance of such duty is liable for damages to any 
person injured thereby.”® 

[§ 45] B. Negligence of Employee. Where a 
druggist’s clerk, in the course of his employment, 
negligently supplies a harmful drug in lieu of a 


he declines to fill prescriptions. We 
can not assent-to this view. In many 
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the protection of the public, and to prevent im- 
proper persons from acting in a particular capacity, 
and is not for revenue purposes only, the imposition 
of a penalty amounts to a positive prohibition of a 
contract in violation of the statute;° and one en- 
gaged in the practice of pharmacy,’? or as an 
apothecary,’2 without being registered as required 
by law cannot recover on contracts made by him in 
furtherance of such practice. On the other hand an 
insurance policy on a stock of drugs kept for sale 
by an unregistered pharmacist is not void, as the 
owner may employ a duly registered pharmacist to 
conduct his business."? 
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harmless one called for, either by prescription or 
otherwise, and injury results from taking it, the 
druggist will be liable in damages.*®° In such case 
it-is no defense that the clerk is a registered,’ 
competent,’® and experienced *® pharmacist. 

{§ 46] ©. What Constitutes Negligence—1. 
Failure to Observe Statutory Regulations—a. In 
General. Where a statute of a public character 
preseribes, in regard to a certain class of per- 


Practice of an apothecary in Eng-| 672, 146 NW 920, AnnCasi1915A 698; 
land see supra § 3. 


McKibbin v. Bax, 79 Nebr. 577, 113 


cases the druggist may have the best 
reason for declining. ... As a chem- 
ist he may perceive or have cause to 
suspect the physician erred in his 
prescription; or the druggist may not 
have at hand the ingredients; or he 
may distrust his ability to prepare 
the prescription, or other causes may 
disincline the druggist to undertake 
filling prescriptions. Recognizing 
the room for all such causes, we can 
not hold that the mere refusal of a 
druggist to fill prescriptions fur- 
nishes any occasion to hold him for 
damages to the physician who gives 
the prescription.” Tarleton v. La- 
garde, 46 La. Ann, 1368, 1872, 16 S 
£80, 181,..49 AmSR 38538, 26 LRA 
325, 

66. 55 Geo. III c 194 § 5. And see 
Apothecaries’ Co. v. Warburton, 3 B. 
“& “Ald. 40, 5 ECL 34, 106 Reprint 


578. 

67. Selling and administering pat- 
ent medicines as constituting practice 
of medicine see Physicians and Sur- 
geons [30 Cyc i563]. 

68. Apothecaries’ Co. v. Notting- 
ham, 34 L. T. Rep. N. S. 76; Apothe- 
caries’ Co. v. Allen, 4 B. & Ad. 625, 
24 ECL 275, 110 Reprint 591; Brown 
v. Robinson, 1 C. & P. 264, 12 ECL 
159; Apothecaries’. Co. v. Warburton, 
8 B. & Ald. 40, 5 HCL 34, 106 Re- 
print 578; Apothecaries’ Co. v. Green- 
ough, 1 Q. B. 799, 41 HCL 783, 113 Re- 
print 1337; Reg. v. Howarth, 24 Ont. 
561, 1 CanCrCas 14 (holding that a 
druggist is guilty of unlawfully prac- 
ticing medicine where he prescribes 
medicine and charges for it). 

{a] Practicing as an apothecary. 
—(1) A chemist who prescribes medi- 
eine to his customers as well as 
makes it up and sells it is acting 
and practicing as an apothecary in 
violation of the Apothecaries Act [55 
Geo. III c 194]. Apothecaries’ Co. v. 
Nottingham, 34 L. T. Rep. N. S. 76. 
(2) A person who advises patients 
and compounds and sells the medi- 
cines recommended by himself is 
practicing as an apothecary. Apothe- 
caries’ Co. v. Allen, 4 B. & Ad. 625, 
24 ECL 275, 110 Reprint 591. (3) 
Administering medicine while in the 
service of another person as an 
apothecary’s assistant is not practic- 
ing as an apothecary, although the 
person so administering the medi- 
cine is himself paid for them. Brown 
bas 1.C. & P. 264, 12 ECL 


Practice of medicine generally see 
Physicians and Surgeons [80 Cyc 


115397. 

69. Com. v. St. Pierre, 175 Mass. 
48, 55 NE 482. 
eae Taliaferro v. Moffett, 54 Ga. 
oVU. 


Validity. of contracts in violation 
of statutes merely imposing a pen- 
alty see Contracts § 352. 

Validity of contracts made under 
a statute requiring a license to en- 
gage in a profession or trade see Con- 
tracts § 353. 

71. Shattuck v. Watson, 163 Mich. 
167, 129 NW 196 (holding that one 
in charge of a drug store, who sold 
drugs at retail, ete., without being a 
registered prarmacist, in violation of 
the statute, could not recover for 
his services). 

72. Westmoreland v. Bragg, 20 S. 
C. L. 414 (holding that one who is 
engaged in selling liquids compound- 
ed of roots and herbs ‘under the 
Thompsonian system” is an apothe- 
cary, within the meaning of the 
South Carolina act of 1817, and being 
unlicensed cannot recover for medi- 
cines sold by him). 

73. Erb v. German Ins. Co., 99 
Iowa 398, 68 NW 701. 

74. Thomas v. Winchester, 6 N. Y. 
397, 57 AmD 455 (quoted infra § 57 
note 12[a]). 

75. U. S.—District of Columbia 
Nat. Sav. Bank v. Ward, 100 U. S. 
195,25 L.-ed. 621. 

Ill. Smith v. Hays, 23 Ill. A. 244. 

Ind.—Knoefel y. Atkins, 40 Ind. A. 
428, 81 NE 600. 

Ilowa.—Gwynn v. Duffield, 61 Iowa 
64, 15 NW 594, 47 AmR 802 

Kan.—Campbell v. Brown, 85 Kan. 
Diy at To PAOLO: 

Ky.—Sutton v. Wood, 120 Ky. 23, 
85 SW 201, 27 KyL \412, 8 AnnCas 
894: Hansford v. Payne, 11 Bush 380. 

La.—Walton v. Booth, 34 La, Ann. 
913; McCubbin y. Hastings, 27 La. 
Ann. 713, 

Me.—Tremblay v. Kimball, 107 Me. 
53, 77 A 405, 29 LRANS 900, AnnCas 
1912C (1215. 

Mass.—Norton v. Sewall, 106 Mass. 
143, 8 AmR 298. 

Mich.—Brown v. Marshall, 47 Mich. 
576. 11 NW 392, 41 AmR 728. 

Mo.—Keliey v. Ross, 165 Mo. A. 
475, 148 SW 1000; Peterson v. West- 
man, 103 Mo. A. 672, 77 SW_ 1015; 
Fisher v. Galloday, 38 Mo. A. 531. 

Nebr.—Moses v. Mathews, 95 Nebr. 


mes 158, 126 AmSR 677, 13 LRANS 

N. Y.—Thomas v. Winchester, 6 
N.Y. 8936.7 Amp) 455° McVeigh v. 
Gentry, 72 App Dik; 598, 76 NYS 
585; Beckwith v. Oatman, 43 Hun 
265; Goldberg v. Hegeman, 60 Misc. 
107, 111 NYS 679; Minner v. Scher- 
pich, 5 NYSt 851. 

Oh.—Davis v. Guarnieri, 45 Oh. St. 
470, 15 NE 350, 4 AmSR 548. 

Or.—Goodwin v. Rowe, 67 Or. 1, 
135 P 171, AnnCas1915C 416. 

Tex.—Hargrave v. Vaughn, 82 Tex. 
347, 18 SW 695; Brunswig v. White, 
70 Tex. 504, 8 SW 85. 

Wis.—Kennedy vy. Plank, 120 Wis. 
197, 97 NW 895. 

Iing.—George v. Skivington, L. R. 
5 Exche1i. 

Que.—Lyons y. Laskey, 5 Montr. 
QA eb: 

Dogree of care and skill required 
of druggist see supra §§ 36, 37. 

Warranties of druggists see su- 
pra § 38. 

Privity of contract as affecting 
right of recovery see infra § 57. 

76. Conn.—Tombari v. Connors, 85 
Conn. 231, 82 A 640, 39 LRANS 274. 

Ill.— Smith v. Hays, 23 Ill. A. 244. 

Iowa.—Burgess v. Sims Drug Co., 
114 lowa 275, 86 NW 307, 89 AmSR 
359, 54 LRA 364. 

Ky.—Hansford v. Payne, 11 Bush 
380; Fleet v. Hollenkemp, 13 B. Mon. 
219, 56 AmD 563. 

La. —MeCubbin v. Hastings, 27 La. 
Amine ais. 

Minn.—Osborne y. McMasters, 40 
Minn. 103, 41 NW 548, 12 AmSR 698. 

N. Y.—Quin v. Moore, 15 N. Y. 432; 
Thomas v. Winchester, 6 N. Y. 397, 
57 AmD 455; Horst v. Walter, 53 
Misc, 591, 103 NYS 750. 

Oh.—Davis v. Guarnieri, 45 Oh. St. 
470, 15 NE 350, 4 AmSR 548. 

Tex.—Hargrave v. Vaughn, 82 
Tex. 347, 18 SW 695; Brew ews v. 
White, 70 Tex. 504, 8 SW. 85. 

Ont.—Stretton v. Holmes, 
286; Pharmaceutical Soe. v. Wheel- 
don, 24 Q. B. D. 683. 

77. Burgess v. Sims Drug Co., 114 
Iowa 275, 86 NW 307, 89 AmSR 359, 
54 LRA 364. 

78. Tombari y. Connors, 85 Conn. 
231, 82 A 640, 39 LRANS 274; Bur- 
gess v. Sims Drug Co., 114 Iowa 275, 
Tae 307, 89 AmSR 359, 54 LRA 

79. Tombari yv. Connors, 85 Conn. 
231, 82 A 640, 39 LRANS 274. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


19 Ont. ~ 


sons, precautions for the health and safety of oth- 
ers, the neglect of such statutory preeaution gives a 
right of action to any person within the scope of 
the intended benefit who by reason of such neglect 
suffers damages of the kind intended to be provided 
against.8° The failure to observe such statutory 
regulations is per se neglect of duty as well as 
want of care.®t But the unlawful sale of a poi- 
sonous drug to a minor, a quantity of which was ad- 
ministered to another minor, to his injury, does not 
create a cause of action in favor of the father of 
the latter against the druggist, since it cannot be 
said that such sale was the proximate cause of the 
injury,®? nor that defendant might reasonably have 
anticipated such use of the drug where the pur- 
chaser knew the qualities thereof and the effect it 
would produce.®* 

[§ 47] b. Labeling. The failure of a druggist 
to perform the statutory duty of placing a label on 
drugs sold constitutes negligence per se.8* But such 
negligence on the part of the druggist does not re- 
lieve the purchaser from the exercise of reasonable 
care and caution in its use.®> 

[§ 48] ec. Sale by Gicceiciced Clerk. Under a 
statute prohibiting the sale of drugs by anyone other 
than a registered pharmacist, any sale of drugs by 
an unregistered elerk from which an injury pro- 
ceeds is conclusive evidence of negligence.*® 

[§ 49] 2. Delivering Deleterious for Harmless 
Drug—a. In General. A druggist who negligently 
delivers a deleterious drug when a harmless one is 
called for is responsible to the customer for the con- 
sequences, as being guilty of a breach of the duty 
which the law imposes on him to avoid acts in their 
nature dangerous to the lives of others.8’ The lia- 
bility of the druggist in such ease is not affected 
by the fact that he may also be subject to criminal 
prosecution,®® nor by the facts that the one pur- 
chasing the drug does not disclose the person for 
whom he is making the purchase.®® 

[§ 50] b. Mistake in Label. 


80. Sutton v. Wood, 120 Ky. 23,; Hegeman, 
85 SW 201, 27 KyL 412, 8 AnnCas | 679. 
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application sells a harmful drug as and for a harm- 
less one, he is liable to a person who relying upon 
his label uses the drug and is injured thereby.®? 
Likewise where a harmless drug is asked for and 
the druggist is handed a bottle labeled with a 
poison label, and he fills the bottle with the poison, 
instead of the harmless drug requested, without 
placing a new label upon the bottle, he is guilty of 
negligence.*!| The mistaken label of the manufac- 
turer will not protect a retailer if he was negligent 
in failing to discover the mistake.°? 

[§ 51]. 8. Sale.of Patent or Proprietary Medi- 
cine. As a general rule a druggist is not required 
to analyze the contents of each bottle or package - 
of a patent or proprietary medicine which he gets 
from the manufacturer,®* and the test of reasonable 
care usually applied in actions of negligence would 
apply in measuring his legal responsibility to a 
buyer injured by the use of such preparation.°* 
Where a druggist delivers to the customer the ar- 
ticle called for, with the label of the proprietary 
or patentee on it, he cannot justly be charged with 
negligence in so doing.®> The statutes in some 
jurisdictions exempt druggists from responsibility 
for the quality or strength of all patent or pro- 
prietary medicines ;°° but a druggist who holds 
himself out as the actual manufacturer thereof can- 
not claim the benefit of such exception,®’ and is 
liable for injury suffered by its use.%8 

[§ 52] 4. Failure to Notify Customer of Dan- 
gerous Character of Drug. No liability attaches to 
a druggist for injuries to a customer for lack of 
instruction as to the safe method of handling an 
article called for and sold to him, the dangerous 
qualities of which are generally known, where he 
has reached the age of discretion, and there was 
nothing to apprise the seller that he was unfit to be 
intrusted with the substance.®? 

[§ 53] 5. In Filling Prescription—a. In Gen- 
eral. Hven though he is not a registered pharma- 


If a druggist on | cist, one who negligently fills a prescription is liable 
60 Misc. 


107, ‘111 NYS) Div. 359, 122 NYS 778 [rev 63 Misc. 
‘ 561, 117 NYS 361] (holding that 
where a druggist had for a long time 


purchased a proprietary preparation, 


894. 88. Sutton v. Wood, 120 Ky. 23, 
81. ‘Sutton v. Wood, 120 Ky. 23,|85 SW 201, 27 KyL 412, 8 AnnCas 
85 SW 201, 27-KyL 412, 8 AnnCas | 894. 
894; Goodwin v. Rowe, 67 Or. 1, 135 89. Moses v. Mathews, 95 Nebr. 
P 171, AnnCas1915C 416. 672, 146 NW 920, AnnCas1915A 
82. McKibbin v. Bax, 79 Nebr. 577, | 698. 
113 NW 158, 126 AmSR 677, 13 90. Smith v. Middleton, 112 Ky. 
LRANS 646. 588, 66 SW 388, 23 KyL 2010, 99 
83. McKibbin v. Bax, 79 Nebr. 577,| AmMSR 308, 56 LRA 484; Peterson v. 
113 NW 158, 126 AmSR 677, 13 
LRANS 646. 
84 Ankenbrandt v. Joachim, 173 


Til. A. 158; Campbell. v. Brown, 85 
Kan. 527, 117 P 1010; Fisher v. Golla- 
day, 38 Mo. A. 531; Horst v. Walter, 
53 Mise. 591, 103 NYS 750 (holding 
that a druggist, who, when asked for 
a preparation to wash a wound, fur- 
nishes a_ solution containing over 
eighty-six per cent of carbolic acid, 
without giving a proper label or in- 
structions, is neghgent, and liable for 
the injuries sustained by the buyer 
in using the solution as a wash for 


a wound). 
85. Ankenbrandt v. Joachim, 173 
Ti. A. 158. : 
86. Goodwin v. Rowe, 67 Or. 1, 


135 P 171, AnnCasi915C 416. 
~ 37. U. S.—District of Columbia 
Nat. Sav. Bank vy. Ward, 100 U. S. 
196,25" Ta; ed. (621: 

Jil.— Smith v. Hays, 23 Ill. A. 244. 

Ind.—Knoefel v. Atkins, 40 Ind. A. 
428, 81 NE 600. 

La.—Walton v. Booth, 34 La. Ann. 
913. 

Mich.—Brown v. Marshall, 47 Mich. 
576, 11 NW 392, 41 AmR 728. 

N. Y.—MeVeigh v. Gentry, 72 App. 
Div. 598, 76 NYS 535; Goldberg v. 


Westman, 105 Mo. A. 672, 77 SW 1015 
[dist Fowler v. Randall, 99 Mo. A. 
407, 73 SW 931]; Fisher v. Golladay, 
38 Mo. A. 531; Thomas v. Winchester, 
6 N. Y. 397, 57 AmD 455; Bigelow 
Lead. Cas. Torts 602. 

[a] Mllustration.—For a druggist 
to fill an order for one-quarter grain 
calomel tablets with morphine, and 
place them in a box labeled ‘‘calomel,”’ 
without giving notice of the fact, 
may be found to be gross negligence, 
rendering him liable for punitive 
damages. Smith v. Middleton, 66 SW 
388, 23 KyL 2010, 56 LRA 484. 

91. Peterson v. Westman, 103 Mo. 
A. 672, 77 SW 1015. 

{a] Yllustration.—Where a drug- 
gist was given a bottle labeled “car- 
holic acid,’ and was asked for arnica, 
but filled it with carbolic acid, and 
did not attach a new label, his negli- 
gence was the proximate cause of in- 
jury to a person who used the car- 
bolic acid, supposing it to be arnica. 
Peterson v. Westman, 103 Mo. A. 672, 
77 SW 1015: 

92. Howes v. Rose, 13 Ind. A. 674, 
42 NE 303, 55 AmSR 251. 

93. West v. Emanuel, 198 Pa. 180, 
47-965, 538 ERA 329. 

94. Willson v. FBaxen, 


138 App. 


which was not imminently dangerous, 
from a long-established manufactur- 
ing company with excellent reputa- 
tion, he could place reliance upon 
the capability and standing of the 
company, and was not required to 
exercise extraordinary care or the 
highest efficiency). 

95. West v. Emanuel, 198 Pa. 180, 
47 A 965, 58 LRA 329, 

96. See statutory provisions; and 
Willson vy. Faxon, 208 N. Y. 108, 101 
NE 799, 47 LRANS 6938, AnnCas1914 
D 49 [rev 147 App. Div. (920, 131 
NYS 1151]. 

97. Willson v. Faxon, 208 N. Y. 
108, 101 NE 799, 47 LRANS 693, 
AnnCasi914D 49. 

98. Willsor v. Faxon, 208 N. Y. 
108, 101 NE 799, 47 LRANS 693, Ann 
Cas1914D 49. 

99. Gibson v. Torbert, 115 Iowa 
163, 88 NW 4438, 91 AmSR 147, 56 
LRA 98. 

{a] Facts not imposing liability. 
—The fact that a letter ordering 
phosphorous was badly spelled, in- 
correctly capitalized, and ungram- 
matical, does not show such unfamil- 
jarity with the nature of the drug on 
the part of the writer as to render 
defendant wanting in ordinary care 
in sending the article ordered with- 
out warning as to its dangerous prop- 
erties. Gibson vy. Torbert, 115 Iowa 
163, 88 NW 443, 91 AmSR 147, 56 
LRA 98. 

1. Coughlin v. Bradbury, 109 Me. 
B71, 85 A 2394, 
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for the injuries sustained by a purchaser, who is 
not guilty of contributory negligence.” 

[§ 54] b. When Illegible. If the prescription 
of a physician is illegible and doubtful as to what 
drug is really intended, it is the duty of the drug- 
gist filling the prescription to take every reasonable 
precaution to avoid making a mistake;* but where, 
in such case, notwithstanding the exercise of or- 
dinary care, a druggist makes such a mistake in 
mixing the ingredients as to cause or hasten the 
‘death of the patient who partook thereof he is not 
liable in damages.4 

[§ 55] 6. Giving Drug for a Particular Pur- 
pose. Where a customer asks for a drug for a par- 
ticular specified purpose, the druggist impliedly rep- 
resents that the drug which he sells is suitable for 
that purpose. The purchaser in such case is war- 
ranted in using the solution furnished without fur- 
ther inquiry,® and if he exercises reasonable care in 
using it for such purpose, and injury results there- 
from, the druggist.is liable in damages.* ‘The fail- 
ure of the druggist to label a preparation as being 
fit for the purpose requested does not affect his lia- 
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bility.8 

[§ 56] 7. Treating the Sick. Where a drug- 
gist undertakes to treat a patient and does so ig- 
norantly or negligently, he is liable in damages for 
the resulting injury. 

[§ 57] D. Privity of Contract as Affecting Re- 


covery. Where the right or duty is created by con-. 


tract it can be enforced or damages recovered for 
negligently performing it only by the contracting 
parties or their privies;1° but where, independent 
of such contract, the law imposes a duty, as where 
the thing handled is inherently dangerous, privity 
is not necessary to entitle plaintiff to recover.1! 
Thus a manufacturing druggist selling a poisonous 
or dangerous drug labeled as a harmless one is hable 
in damages to any person who, without carelessness 
and relying on the erroneous label, takes such drug 
as a medicine, whether he is an immediate customer 
of defendant or not.1? So the proprietor of a patent 
medicine is lable to a person who, having purchased 
it from a retailer and used it as prescribed, is in- 
jured by reason of some harmful ingredient con- 
tained in the medicine.4* However, where an article 


2. Fleet v. Hollenkemp, 13 B. Mon. 
(Ky.) 219, 56 AmD 563; Coughlin v. 
Bradbury, 109 Me. 571, 85 A 294. 

fa] Illustrations of negligence.— 
(1) Where a prescription called for 
the compounding of a harmless medi- 
cine and the druggist in preparing it 
ran the ingredients through a mill 
which he knew had been previously 
used for the grinding of a poisonous 
drug, without properly cleaning such 
mill, he was guilty of negligence 
and liable to the one injured thereby. 
Fleet v. Hollenkemp, 13 B. Mon. 
(Ky.) 219, 56 AmD 568. (2) Where 
a prescription called for the mere 
mixture of certain drugs according 
to certain specified proportions and 
the druggist followed the usual 
course in mixing them, yet on exami- 
nation it was found that the ingredi- 
ents were not mixed according to the 
proportions specified, thus causing 
the one using the medicine to get an 
overdose of a dangerous drug, he was 
guilty of negligence. Coughlin v. 
Bradbury, 109 Me. 571, 85 A 294. 

[b] Properly compounded.—Where 
a prescription given by a physician 
to his patient called for “Elixir Pinus 
Comp. cum Heroin—ounces 4,” and 
the druggist had a bottle of “Elixir 
Pinus Compositus” and a bottle of 
heroin, and, on consulting a pamphlet 
issued by the maker of the heroin 
and the Elixir Pinus Compcsitus, he 
found that such marufacturer also 
put up a compound known as “Elixir 
Pinus Compositus with Heroin,’ and 
the formula in the pamphlet showed 
that the proportion of heroin in the 
“Wlixir Pinus Compositus with Heroin” 
was one twenty-fourth of a grain 
per drachm, whereupon, in filling the 
prescription, he added one twenty- 
fourth of a grain of heroin to each 
drachm of Elixir Pinus Compositus, it 
was held that the pharmacist was not 
negligent in so compounding the pre- 
scription. Laturen v. Bolton Drug 
Co., 938 NYS 10385, 16 NYAnnCas 267. 

Degree of care and skill necessary 
see supra §§ 36, 37. 

Warranties as to prescription ses 
supra § 38. 

3. Tombari v. Connors, 85 Conn. 
231, 82 A 640, 39 LRANS 274. 

4 McClardy vy. Chandler, 3 Oh. 
Dec. (Reprint) 1, 2 WklyLGaz 1. 

5. Goldberg Vv. Hegeman, 60 
Mise. 107, 111 NYS 679 (holding that 
where a person asked for corrosive 
sublimate ‘to apply to the body to 
kill. lice,” and the druggist prepared 
it for that purpose, but made the so- 
lution so strong that it caused se- 
vere injury, he was liable for dam- 
ages, the case being analogous to 


those where a harmful drug is sold 
as a harmless one); Horst v. Walter, 
53 Misc. 591, 102 NYS 750. 

6. Horst v. Walter, 53 Mise. 591, 
103 NYS 750 (holding that a person 
who applies to a druggist for a so- 
lution to wash a wound is warranted 
in using the solution furnished with- 
out furtner inquiry). 

7. Goldberg v. Hegeman, 60 Misc. 
107, 111 NYS 679; Van Camp v. Free- 
man, 48 Que. Super. 410 (holding that 
a druggist who sells medicine for 
promoting dog breeding, composed of 
dangerous drugs, without consulting 
a veterinary and without possessing 
the necessary knowledge for the pur- 
pose, is Jiable for damages suffered 
by the owner of the dog if the latter 
dies on account of this medicine). 
But see Ray v. Burbank, 61 Ga. 505, 
512, 34 AmR 103 (holding that where 
a druggist in good faith recommend- 
ed the prescription of another person 
to the owner of a sick horse, who or- 
dered him to put it up and paid him, 
the owner had no cause of action be- 
cause the horse was injured by the 
medicine, which had been properly 
prepared according to the prescrip- 
tion, the court saying: ‘Life and 
health are physical, and are common 
to man and brute, and a plain, un- 
scientific person may prescribe with 
less skill than a physician or a vet- 
erinary surgeon, but, at times per- 
haps, with equal efficiency. At all 
events, the owner of a horse is en- 
titled to choose his medicine, and if 
he chooses it on the mere recommen- 
dation of a druggist, and the drug- 
gist is guilty of no bad faith, the 
failure of the medicine is simply a 
misfortune’). 

[a] Thus a druggist was held lia- 
ble where he recommended and put 
up a hairwash for a customer which 
was to be used by the latter’s wife, 
and which injured her hair. George 
v. Skivington, L. R. 5 Exch. 1. 

8. Goldbetg v. Hegeman, 60 Mise. 
LOT ALI NW.S? 6:79; 

9. Jones v. Fay, 4 F..& F. 525. 

10. Davidson y. Nichols, 11 Allen 
(Mass.) 514 [dist Thomas v. Win- 
chester, 6 N. Y. 397, 57 AmD 455]; 
Jone v. George, 61 Tex. 345, 48 AmR 

11.. Thomas v. Winchester, 6 N. Y. 
397/657 Am Dy) 455, 

Duty imposed on druggists by law 
see supra § 44. 

Wecessity of privity generally see 
Negligence [29 Cye 425]. 

12. U. S.—District of Columbia 
Nat. Sav. Bank vy. Ward, 100 U. S. 
195, 25 LL, ed... 621: 

Mass.—Norton v. Sewall, 106 Mass. 


143, 8 AmR 298. 

N. Y.—Thomas v. Winchester, 6 
N.Y. .397,..57 AmD) 4555 -MeVeigh 
Reece cite 72 App. Div. 598, 76 NYS 


Oh.—Davis v. Guarnieri, 45 Oh. 
St. 470, 15 NE 350, 4 AmSR 548. 

W. Va.—FPeters v. Johnson, 50 
W. Va. 644, 41 SE 190, 88 AmSR 
909, 57 LRA 428. 

Eng.—Phillips v. Wood, 1-N. & M. 
434, 28 ECL 545 (holding that where 
it was agreed between A and B that 
B should take A’s mare to graze and 
have her blistered, A could maintain 
an action against a chemist for sell- 
ing an ointment to B which upon 
being applied injured the mare). 

And see Brown v. H. K. Mulford 
Co., 198 Mo. A. 586, 199 SW 582 (dis- 
cussing the point). 

[a] In the leading case on this 
point the court said: “In the present 
case the sale of the poisonous ar- 
ticle was made to a dealer in drugs, 
and not to a consumer. The injury 
therefore was not likely to fall on 
him, or on his vendee who was also 
a dealer; but much more likely to be 
visited on a remote purchaser, as 
actually happened. The defendant’s 
negligence put human life in immi- 
nent danger. Can it be said that 
there was no duty on the part of the 
defendant, to avoid the creation of 
that danger by the exercise of great- 
er caution? or that the exercise of 
that caution was a duty only to his 
immediate vendee, whose life was not 
endangered? The defendant’s duty 
arose out of the nature of his busi- 
ness and the danger to others inci- 
dent to its mismanagement. Noth- 
ing but mischief like that which ac- 
tually happened could have been ex- 
pected from sending the poison false- 
ly labeled into the market; and the 
defendant is justly responsible for 
the probable consequences of the 
act. The duty of exercising caution 
in this respect did not arise out of 
the defendant’s contract of sale to 
Aspinwall. The wrong done by the 
defendant was in putting the poison, 
mislabeled, into the hands of Aspin- 
wall as an article of merchandise to 
be sold and afterwards used as the 


extract of dandelion, by some person 


then unknown.” Thomas v. Winches- 

ter. 6 N. Y. 397, 409, 57 AmD 455. 
Liability for failure to observe 

Hghemes! regulation see supra §§ 46— 


48. 

Liability of druggist for sale of in- 
jurious drug to wife see Husband 
and Wife [21 Cye 1526]. 

13. Blood Balm Co. v. Cooper, 83 
Ga. 457, 10 SE 118, 20 AmSR 324, 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 57-62] 


is in itself harmless and becomes dangerous only by 
being used in combination with some other article, 
and it was used in such combination without any 
knowledge on the part of the druggist that it was 
to be so used, he is not liable to a remote person 
other than his original vendee, even though by mis- 
take the article delivered .was different from that 
which was intended to be sold.1# 

[§ 58] E. Defenses—1. In General. If a drug- 
gist sells one drug for another, and injury results, 
it is no defense that he was careful and prudent 
in handling drugs, or that plaintiff’s case was 
negligently treated,1® although it would be a defense 
that the mistake caused no injury.17 The fact that 
morphine was sold for quinine on private applica- 
tion, and not on prescription, did not excuse the 
druggist.1% In an action for damages for negli- 
gently filling a prescription, it is no defense that 
defendant is not a registered pharmacist.1° The 
fact that the purchaser applied for alcohol to be 
used as medicine, intending to use it as a beverage, 
is no defense for selling wood alcohol without a 
poison label.?° 

[§ 59] 2. Contributory Negligence—a. In Gen- 
eral. A person who is injured by the negligence of 
a druggist in substituting an injurious drug where 
a harmless one was called for cannot recover if he 
was guilty of contributory negligence in taking the 
medicine.2!_ A druggist and customer are not under 
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the same degree of care in the furnishing and tak- 
ing of drugs.?? The latter’s duty is to exercise 
ordinary care for his own safety,?* and the former’s 
to exercise the highest degree of care for the safety 
of the publie dealing with him.** 

[§ 60] b. Imputing Negligence. In an action 
against a druggist for negligently delivering, with- 
out labeling, a poisonous drug instead of a harm- 
less remedy called for, which was not to be used 
by the immediate purchaser, but by one for whom 
the purchaser was acting, the negligence of such 
purehaser cannot be imputed to the one using the 
drug believing it to be the remedy ordered.2®> The 
contributory negligence of a husband in the pur- 
chase of a drug to be used by his wife is not to be 
imputed to her in an-action by her administrator 
against the dealer for her death resulting from the 
use of such drug.2® Where a druggist was guilty 
of negligence in the sale of a poison, unlabeled, the 


proximate result of which was the death of plain- 


tiff’s intestate, it is no defense that negligence of 
decedent’s nurse in administering the poison con- 
curred with the druggist’s negligence.?7 

[§ 61] F. Actions—1. Nature of Action. An 
action against a druggist to recover for personal in- 
juries should be ex delicto,?* not ex contractu.?° 

[§ 62] 2. Complaint—a. In General. Every 
material fact which constitutes the ground of plain- 
tiff’s cause of action must be stated,°° and where 


LRA 612. ' Plaintiff sent a little girl fourteen) lin v. Bradbury, 109 Me. 571, 85 A 
14. Davidson v. Nichols, 11 Allen | years of age to the drug store to pur- | 294. 
(Mass.) 514. See also McDonald v.| chase ten cents worth of morphine 22. Sutton v. Wood, 120 Ky. 23, 85 
Snelling, 14 Allen (Mass.) 290, 92 | ‘in doses,” and the clerk, disregard-| SW 201, 27 KyL 412, 8 AnnCas 894. 
AmD 768 (dictum). ing that part of the order, handed 23. Sutton v. Wood, 120 Ky. 23, 85 
. 15. Hall v. Rankin, 87 Iowa 261,|to the girl two five-grain packets of |SW 201, 27 KyL 412, 8 AnnCas 894. 
54 NW 217. morphine. The girl took the packets 24. See supra § 36. 
16. Brown v. Marshall, 47 Mich.| to plaintiff's wife who put the con- 25. Fisher v. Golladay, 38 Mo. A. 


576, 11 NW 392, 41 AmR 728. 

17. Rabe v. Sommerbeck, 94 Iowa 
656, 68 NW 458. See also McCubbin 
v. Hastings, 27 La. Ann. 713 (hold- 
ing that an action by a husband 
against a druggist for alleged neglect 


tents of one of them into a glass of 
water when she was warned by the 
girl not to take all of the package 
as she thought it was too much, but 
the wife replied that 


531, 589 (where the court said: “In 
the case at bar the drug was not to. 
be used immediately, or by the actual 
purchaser. It was for another, and 
time was to intervene between the 
sale and In other 


“she guessed 


in substituting spirits of camphor 
when the prescription ealled for cam- 
phor water, which caused the wife’s 
death, is not precluded by the facts 
that the woman was very sick with 
yellow fever, that the*attending phy- 
sician gave a certificate of death 
from yellow fever, and that the hus- 
band caused the certificate to be pub- 
lished in the newsparers). 


18. Brunswig v. White, 70 Tex. 
504, 8 SW 85. 

19. Coughlin v. Bradbury, 109 Me. 
571, 85 A 294. 

20. Campbell v. Brown) 85 Kan. 
patiee ala bre lee a One 

21. Ala. — Gorman- Gammil Drug 
Co. v. Watkins, 185 Ala. 653, 64 S 
350. 

Conn.—Keating v. Hull, 78 Conn. 


719; 62) A661: 

Tll—Ankenbrandt v. Joachim, 173 
Tll. A. 158; Hackett y. Pratt, 52 Ill. 
A. 346. 

Iowa.—Rabe v. Sommerbeck, 94 
Iowa 656, 63 NW 458; Gwynn v. Duf- 
field, 66 Iowa 708, 24 NW _ 523, 55 
AmR 286, 61 Iowa 64, 15 NW 594, 47 
AmR 802. 

Miss.—Meyer v. King, 72 Miss. 1, 
16 S 245, 35 LRA 474. 

Mo.—Fowler v. Randall, 99 Mo. A. 
407. 73 SW 931. 

N. Y.—wWohlfahrt v. Beckert, 92 
N. Y. 490, 44 AmR 406. 

fa] Mlustrations of contributory 
negligence.—(1) Where a druggist 
sold common salt to a dairyman for 
Epsom salts. and the dairyman, with 
knowledge of the difference, and able 
to distinguish between the two, gave 
the common salt to a cow, which died 
as a result thereof, he was guilty of 
contributory negligence, and could 
not recover against the druggist. 
Gorman-Gammil Drug Co. v. Wat- 
kins, 185 Ala. 653, 64 S 350. (2) 

[19 C, J.—50) 


the druggist knew what he was do- 
ing, or ought to” and drank the po- 
tion from which she died. It was 
held that taking the morphine with- 
out knowing whether the quantity 
taken was a proper or fatal dose was 
contributory negligence as a matter 
of law. Fowler v. Randall, 99 Mo. 
A. 407, 73 SW 931. (3) Where plain- 
tiff carried off the wrong package 
by mistake, it was held to consti- 
tute contributory negligence and pre- 
vent a recovery. Keating v. Hull, 
78 Conn. 719, 62 A 661. 

{[b] Facts held not to constitute 
contributory negligence.—(1) The 
mere fact that a person in purchas- 
ing medicine from a druggist did not 
examine the label upon the bottle 
containing the medicine is not enough 
to show contributory negligence as 
a matter of law. Brunswig v. White, 
70 Tex. 504, 8 SW 85. (2) A person 
who sent a bottle labeled ‘“Carbolic 
Acid” to a drug store to be filled with 
-arnica—it being returned to him, 
without any change of label, filled 
with carbolic acid—was not guilty 
of contributory negligence because he 
used the ecarbolice acid to his injury, 
not heeding the label, supposing the 
liquid to be arnica. Peterson v. 
Westman, 103 Mo. A. 672, 77 SW 1015, 
1017. (3) The fact that plaintiff no- 
ticed that the drug when mixed with 
other ingredients was suspicious in 
its action is not sufficient to show 
contributory negligence. Fisher v. 
Golladay, 38 Mo. A. 531. (4) A mother 
is not negligent in administering, 
without consulting a physician, a 
powder negligently compounded by 
defendant from a prescription calling 
for a certain mixture of phenacetin 
and sugar of milk, where she had 
previously administered with favor- 
able results a medicine compounded 
from the same prescription. Cough- 


consumption, 
words, the dangerous matter was to 
go beyond the sight, supervision and 
control of the seller. . It should never 
do so without carrying with it an 
announcement of its character, so 
that it may not be used unwittingly 
by any one. So, notwithstanding 
the clerk may have informed Cow- 
ardine [the actual purchaser])of the 
nature of the drug or have told him 
it was poison, it will not relieve de- 
fendant of responsibility for the use 
by plaintiff. No question of agency 
between Cowardine and plaintiff in 
this respect can arise. The fact, that 
Cowardine was plaintiff's agent for 
the purchase. can in no manner re- 
lieve defendant of the duty he owed 
to the public, and to the law. This 
is not a case in which the law of 
agency plays a part. It stands on 
different ground, and is governed by 
different considerations’’). 

Imputed negligence generally see 
Negligence [29 Cyc 542 et seq]. 

26. Davis v. Guarnieri, 45 Oh. St. 
470, 15 NE 350, 4 AmSR 548. 

27. Sutton v. Wood, 120 Ky. 23, 85. 
SW 201, 27 KyL 412, 8 AnnCas 894. 


23. (Bradley, yw Wuaubach, 2euera: 
iDweers abaya, 
29. Willson v. Faxon, 138 App. 


Div. 366, 122 NYS 783 [rev 63 Misc. 
561, 117 NYS 361]; Bradley v. Lau- 
bach, 23era. Dist 1y 

20. McCubbin v. Hastings, 27 La. 
Ann. 713; Meyer v. King, 72 Miss. 1, 
16 S 245, 35 LRA 474: Brunswig v. 
White, 70 Tex. 507, 8 SW 85. See 
Pleading [31 Cyc 100]. 

[a] Improperly compounding pre- 
seription.—In an action for damages 
against a druggist for death by im- 
properly compounding a prescription, 
the petition alleged that the death 
of the deceased was caused by the 
negligence of defendant’s clerk, and 
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negligence is the basis of the action, it must be al- 
Jeged in plaintiff’s complaint.?! However, it is not 
necessary that the cireumstances tending to show 
negligence be set forth,®* it being sufficient to al- 
lege generally the doing of the act that led to the 
injury and that it was negligently done.?* Where 
plaintiff charges both common-law and _ statutory 
negligence and is not required to make an election, 
he may prove and recover on either.** 

[§ 63] b. Negativing Contributory Negligence. 
As a general rule contributory negligence is con- 
sidered a defense and need not be negatived by 
plaintiff in his complaint,®® although the contrary 
rule prevails in some jurisdictions.*® But where 
the declaration on its face avers facts. showing con- 
tributory negligence, it may: be taken advantage of 
by demurrer.*? 

[§ 64] 3. Issues, Proof, and Variance—a. KEvi- 
dence Admissible under Pleadings. While it is a 
general rule of pleading that no evidence should 
be admitted unless it relates to matters put in issue 
by the allegations,’* yet, in an action based upon an 
allegation that defendant negligently delivered a 
dangerous drug on application to purchase a harm- 
less one, evidence that such act was also in viola- 
tion of a statute is admissible,*® as is evidence of all 
such incidental facts and circumstances both of 
omission and commission as fairly tend to estab- 
lish the primary negligent act complained of.*° 

[§ 65] b. Variance. The proofs must corre- 
spond substantially with the allegations;*! but a 
variance, to be fatal, must be such as constitutes 
a substantial departure from the issues formed by 
the pleadings.*? 

[§ 66] 4, Evidence—a. Burden 
that defendant might have prevented 
the act complained of. It was held 
that the use of the word “fault” was 
not necessary to fix the responsibil- 


ity upon him. McCubbin v. Hastings, 
PH iain AD Ato. 


of Proof. 


is no fatal 
pleadings 


ly, 
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variance between the 
and the proof, 
evidence showed that the prescription 
had been filled twice, that on the first 
occasion it had been filled accurate- 
and that the negligent. act oc- 


te es ver 
[§§ 62-68 
Plaintiff has the burden of proving defendant’s neg- 


ligence *® and that such negligence was the proxi- 
mate cause of the alleged loss or injury.** But 


-where a mistake consisting of the furnishing of a 


harmful for a harmless drug is shown, defendant 
has the burden of explaining the mistake and show- 
ing that under the circumstances it was consistent 
with the exercise of due care on his part.*° 

Contributory negligence. In those jurisdictions 
where plaintiff is required to negative contributory 
negligence the burden is on him to prove absence 
of such negligence.*® However, the general rule is 
that contributory negligence is a matter of defense 
to be established by defendant.** 

[§ 67] b. Admissibility. In an action against 
a druggist for damages due to his negligence in de- 
livering plaintiff a dangerous drug instead of a 
harmless one called for, it is error to exclude as im- 
material questions whether plaintiff was not so un- 
der the influence of liquor as not to know what he 
was doing.*® Upon an inquiry as to the effect of a 
certain drug upon horses, and to corroborate plain- 
tiff’s claim that the drug caused the death of his 
horse, testimony as to the sickness and post mortem 
examination of a neighbor’s horse to which the drug 
had been administered is admissible.*® 

[§ 68] ¢ Weight and Sufficiency. In particu- 
lar cases the evidence has been held sufficient to 
take the case to the jury,®® or to support a verdict 
for plaintiff,?* or a verdict or finding that defendant 
was negligent,°? that the drug delivered caused the 
injury or loss complained of,°? that a certain medi- 
cine taken according to directions will not be in- 
jurious to human health,°* that plaintiff relied upon 
the representations of the drugegist,°° and the iden- 
1912C 1215 (holding the evidence suf- 
ficient to sustain a finding that an 


apothecary sued for negligently sub- 
stituting corrosive sublimate tablets 


where the 


by a prescription failed to use ordi- 


31. Beckwith v. Oatman, 43 Hun|curred at the second filling. MclIl-| nary care). 
(N. Y.) 265 (holding that, in an ac-| vaine v. Lutz, 57 Pa. Super. 527. 53. Daniels v. Dick, 95 Kan. 72, 
tion based upon a mistake of a drug- 43. Hollingsworth Vv. Midwest |147 P 845; Kelley v. Ross, 165 Mo. 
gist in delivering a poisonous drug |Serum Co., (Iowa) 162 NW _ 620;|A. 475, 148 SW 1000 Gn an. action 


in the place of a harmless one re- 


Tremblay v. Kimball, 


107 Me. 53, 77| against a druggist for injury caused 


by a preparation delivered to plaintiff 


for chlorodyne tablets as called for. 


quested, it is necessary to allege and|A 405, 29 LRANS 900, AnnCas1912C 
prove negligence on the part of de-j| 1215. 
fendant or his clerk). 44. Hollingsworth Vv. Midwest 


Knoefel v. Atkins, 40 Ind. A. 

NE 600. 

33. Knoefel vy. Atkins, 40 Ind. A. 
428, 81 NE 600; Davis v. Guarnieri, 

5 Oh. St. 470, 15 NE 350, 4 AmSR 458. 

Averment of negligence see Negli- 
gence [29 Cyc 569]. 

34. Goodwin v. Rowe, 67 Or. 1, 135 
P 171, AnnCasi915C 416. 

85. Meyer v. King, 72 Miss. 1, 16 
S 245, 35 LRA 474. 

Necessity of negativing contribu- 
tory negligence generally see Negli- 
gence [29 Cyc 577]. 

36. Rabe v. Sommerbeck, 94 Iowa 
656. 638 NW 458. 


37. Meyer v. King, 72 Miss. 1, 15 
S 245, 35 LRA 474. 

838. See Pleading [31 Cyc 680]. 

39. Fisher v. Golladay, 38 Mo. A. 
531. 

40. Davis v. Guarnieri, 45 Oh. St. 


470, 15 NE 350, 4 AmSR 548. 


an See Pleading [381 Cyc 680 et 
seq]. 

42. McIlvaine v. Lutz, 57 Pa. Su- 
per. 527, 

[a] Wariance held not fatal.—In 


an action against a druggist for in- 
juries caused by negligently substi- 
tuting a poison for a harmless drug 
in a prescription, without any aver- 
ment in the statement that the pre- 
seription had been filled twice, and 
that the negligent act occurred when 
the pres scription was first filled, there 


Serum Co., (lowa) 162 NW 620; Fa- 
gan v. McRae, 169 NYS 577. 

45. Knoefel vy. Atkins, 40 Ind. A. 
428, 81 NE 600 [overr so far as in- 
consistent Howes v. Rose, 13 Ind. A. 
674, 42 NE 308, 55 AmSR 251]. 

Mistake as evidence of negligence 
see infra § 68. 

46. Ankenbrandt v. Joachim, 173 
Ill. A. 158; Rabe v. Sommerbeck, 94 
Iowa 656, 63 NW 458. 

47. Meyer v. King, 72 Miss. 1, 16 
S 245, 35 LRA 474; Phillips v. Wood, 
1 N. & M. 434, 28 ECL 545 (holding 
that plaintiff is not bound to show 
that he himself is not chargeable 
with negligence before he can im- 
pute it to defendant, as that forms no 
part of the issue which plaintiff is 


bound to prove). See also Negli- 
gence [29 Cyc 601 et seq]. 
48. McVeigh v. Gentry, 72 App. 


Div. 598, 76 NYS 535. 
Evidence generally see Evidence 
[16 Cyc 821]. 


49. Kennedy v. Plank, 120 Wis. 
197. 97 NW 895. 
50. Willson vy. Faxon, 208 N. Y. 


108, 101 NE 799, 47 LRANS 693, Ann 
Cas1914D 49 [rev 147 App. Div. 920 
mem, 131 NYS 1151 mem]. 

51. Willson vy. Faxon, 63 Misc. 561, 
117 NYS 361; French v. De Moss, 
(Tex. Civ. A.) 180 SW 1105. 

107 Me. 


52. Tremblay v. Kimball, 10 
53, 77 A 405, 29 LRANS 900, AnnCas 


in response to an order for “hand lo- 
tion,”’. the evidence was held suffi- 
cient to sustain a finding that plain- 
tiff’'s injuries were caused by the 
poisonous and unfit condition of the 
preparation, and not by eczema); 
Butterfield v. Snellenburg, 231 Pa. 
88, 79 A 980 (holding that the negli- 
gence charged is sustained by evi- 
dence that the dose produced the in- 
jury complained of, because not suf- 
ficiently diluted, Without evidence 
that it was compounded of other in- 
gredients than those ordered); Ken- 
nedy v. Plank, 120 Wis. 197, 97 NW 
895 (holding the ev'dence sufficient 
to show that ccpperas fed to horses 
in such quantities as plaintiff fed it 
was injurious to their health). 

54, Willson v. Faxon, 138 App. 
Div. 359, 122 NYS 778 [rev 63 Misc. 
561, 117 NYS 361] (in - an-—action 
against a druggist for a sale of nox- 
ious drugs the evidence was held 
sufficient to show that a preparation 
containing calomel, taken according 
to directions on the label, would not 
be injurious to human health). 

55. Mann-Tankersly Drug Co. v. 
Cheairs,, 75. Ark. - 596, .8822S)W) S873 
(holding the evidence sufficient to 
support a finding that’ the buyer re- 
lied on the representations of the 
seller, believed to be competent to 
give advice, that the drugs could be 
administered with safety, warrant- 
ing a judgment against the seller 
for the loss sustainea). 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tity of the package from which plaintiff took the 
poisonous dose.®® In other cases the evidence has 
been held insufficient to justify the submission of 
the case to the jury,®? to sustain a verdict or find- 
ing that defendant was negligent,°* or to prove that 
defendant’s wrongful act was the proximate cause 
of the injury claimed to have been suffered.®® Hx- 
cept in some jurisdictions,®° evidence that a harm- 
less drug was called for and that by mistake a harm- 
ful drug was furnished is sufficient to establish a 
prima facie case of negligence.*t Some courts go 
further and hold that it is sufficient to establish 
such gross negligence as to warrant the imposition 
of punitive damages.®? But the mere fact of in- 
jury is not alone sufficient to prove negligence in 
manufacture ;** there must be evidence from which 
the negligence complained of is fairly and reason- 
ably inferable.** 

[§ 69] 5. Instructions, An instruction on the 
right to recover which omits a necessary element 
of the right of action is erroneous.®° Where an 
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issue of fact of the utmost importance is raised by 
the evidence, but not by the pleadings, it is error 
for the court to refuse to give a requested in- 
struction correctly stating the law as to the burden 
of proof relative to such issue.°® 

[§ 70] 6. Findings. Findings of fact will not 
be disturbed unless they are inconsistent with other 
subordinate facts which are set forth in the find- 
ings,°? 

9 71] 7. Measure of Damages. The general 
rule of damages in civil actions that a person is 
liable for all such losses as naturally and proxi- 
mately result from his negligence * or breach of 
contract ® is applicable in actions against drug- 
gists. Punitive damages may be given where there 
are circumstances of aggravation,’® such as gross 
negligence.” Subject to these rules the amount of 
damages to be assessed is peculiarly for the con- 
sideration of the jury.’? Verdicts for nominal dam- 


ages have been upheld.7* 


> VI. PURE DRUG ACTS 


[§ 72] A. Federal Regulation—l. In General. 
The Pure Food and Drugs Act ‘* was enacted by 
congress in the exercise of its power to regulate in- 
terstate commerce * and is of course applicable only 
to that commerce.7® The purpose of the act is to 
secure purity of drugs, to inform purchasers of 
what they are buying,” and to remedy the mis- 
chief resulting from the unrestricted sale of adul- 


56. Knoefel vy. Atkins, 40 Ind. A. 


428, 81 NE 600 (holding that the evi- 64. 


198 Mo. A. 586, 199 SW 582. 
Brown vy. H. K. Mulford Co., 


terated drugs.*® While the act contains penal ‘pro- 
visions, without which it could not be enforced, it 
should be given, where possible, a construction that 
will effect the general legislative intent.7° 

[§ 73] 2. Powers of Executive Department. 
While the Pure Food and Drugs Act authorizes the 
secretaries of the treasury, of agriculture and of 
commerce and labor to make regulations for carry- 


stance supposed to be Paris green, 
purchased for the known purpose of 


dence was sufficient to justify a find- 
ing that the package from which 
plaintiff took a poisonous dose was 
the same package sold by defendant’s 
clerk as phosphate of soda). 

57. Richards y. H. K. Mulford 
Co., 236 Fed. 677, 150 CCA 9. 

58. Hollingsworth Vv. Midwest 
Serum Co., (fowa) 162 NW 620. 

59. Fagan v. McRae, 169 NYS 577. 

60. Willson v. Faxon, 208 N. Y. 
108, 113, 101 NE 799, 47 LRANS 693, 
AnnCasi914D 749 [rev 147 App. Div. 
920, 181 NYS 1151] (where the court 
saids “The basis of tHe action is 
the sale of a poison to a person who 
called for a harmless drug; and the 
law is well settled that in such a 
case evidence of negligence is neces- 
sary in order to make out a cause 
of action. Mere proof of the mistake 
is not enough in and of itself to 
charge the vendor with liability’’). 
But compare Minner v. Scherpich, 5 
NYSt 851 (holding that the sale of 
strychnine, when a preparation of 
camphor was called for, was suffi- 
cient to show negligence, in the ab- 
sence of explazation). 

61. Knoefel v. Atkins, 40 Ind. A. 
428, 81 NE 600, 602 [overr so far 
as inconsistent Howes v. Rose, 13 
Ind. A. 674, 42 NE 203, 55 AmSR 
251]. See also Butterfield v. Snell- 
enburg, 231 Pa. 88, 79 A 980 (holding 
that, where a customer asked a drug 
clerk to prepare for immediate use a 
harmless dose of aromatic spirits of 
ammonia, and upon using it she be- 
came immediately poisoned, burning 
her mouth and throat and other in- 
ternal organs, and there was evi- 
dence that such effect would result 
from the use of such drug when 
not sufficiently diluted, it gave rise 
to a presumption of negligence on 
the part of the clerk who prepared 
and ‘administered the dose, or, more 
correctly speaking, was a circum- 
stance amounting to evidence from 
which the jury would be warranted 
in inferring such negligence). 

62. Smith v. Middleton, 112 Ky. 
588, 66 SW 388, 23 KyL 2010, 99 Am 
SR 308, 56 LRA 484. 

63. Brown v. H. K. Mulford Co., 


198 Mo. A. 586, 199 SW 582. 

65. Brown v. Marshall, 47 Mich. 
576, 11 NW 392, 41 AmR 728. 

{a] Thus an instruction on the 
right to recover is erroneous where 
it does not mention negligence as a 
necessary element of the right of 
action and where it submits mistake, 
not as a matter of evidence on the 
question of negligence, but as some- 
thing in itself necessarily constitut- 
ing a cause of action. Brown v. Mar- 


shall, 47 Mich. 576, 11 NW 392, 41 
AmSR 728. 
66. Daniels v. Dick, 95 Kan, 72, 


147 P 845. 

[a] The rule is applicable to an 
issue whether certain capsules, of 
which a chemical analysis was made 
long after the injury in question, 
were identical with, and of the same 
lot, purchased from defendant and 
whether they had been tampered 
with or in any manner changed. 
ro is Vie Diek) 95: Kan, 72--147eUP. 
845. 

67. Tombari v. Connors, 85 Conn. 
231, 82 A 640, 39 LRANS 274. 

{a] Findings held consistent.—In 
an action against a druggist for neg- 
ligence, a finding that his clerk was 
negligent in compounding a prescrip- 
tion was not inconsistent with find- 
ings that there was a mistake in 
the prescription which aroused the 
elerk’s suspicion, but that he made 
no reasonable effort to ascertain 
whether he was mistaken. Tombari 
v. Connors, 85 Conn. 231, 82 A 640, 
39 LRANS 274. 

Sufficiency of verdict or findings 
see Trial [38 Cyc 1919]. 

68. Walton v. Booth, 34 La. Ann. 
913; McCubbin v. Hastings, 27 La. 
Ann, 713; Butterfield v. Snellenburg, 
231 Pa. 88, 79 A 980; Brunswig v. 
White, 70 Tex. 504, 8 SW 85; Mullett 
Vas Nason, IR i CP P5559. 

Death by wrongful act see Death 
§§ 188-259. 

Proximate damages generally see 
Damages §§ 69-85. 

69. Jones v. George, 61 Tex. 345, 
48 AmR 280. 

{aj Destruction of crop.—Where 
defendant sold to plaintiff a sub- 


being used on plaintiff’s crop in or- 
der to kill worms which threatened 
it with destruction, and the drug 
sold was not Paris green, but a harm- 
less substance which failed to do 
the work for which it was intended, 
upon evidence to the effect that Paris 
green would have saved plaintiff’s 
crop, it was held that the measure of 
damages for a breach of the contract, 
if it resulted in the Icss of the crop, 
was the value of the crop as it stood 
just before it was destroyed by the 
worms, with the cost of the substance 
used and the further cost of its prep- 
aration and application to the crop, 
with interest on the money thus ex- 
pended. Jones v. George, 61 Tex. 
345, 48 AmR 280. 


70. Fleet v. Hollenkemp, 13 B. 
Mon. (Ky.) 219, 56 AmD 563. 

71. Smith v. Middleton, 112 Ky. 
588, 66 SW 888, 23 KyL 2010, 99 


AmSR 308, 56 LRA 484. 

72. Smith v. Hays, 23 Ill. A. 244; 
Fleet v. Hollenkemp, 13 B. Mon. 
(Ky.) 219, 56 AmD 563. 


73. Keating v. Hull, 78 Conn. 719, 
62 A 661. 
fa] Thus nominal damages were 


recovered against a druggist who 
negligently Jeft unlabeled poison 
where plaintiff might take it by mis- 
take for her own parcel, which she 


did, the jury finding that plaintiff 
was negligent in taking it. Keat- 
ne Vie Mehul eo TS iCOonm. weil oe woes 

op 

74 Pure Food and Drugs Act of 
June 30, 1906 (34 U. S. St. at L. 768 
ec 38915). ~ 

75. See Commerce § 108. 


ae 199°> Bed: 

Jurisdiction of federal government 
over drugs remaining in original 
packages see Commerce § 30. 

What constitutes interstate com- 
merce see Commerce §§ 17-59. 

77. U. S. v. Antikamnia Chemical 
ite U. S. 654, °34 SCt 222) 58 L. 
ed. 419. 


Uns: save peopkins; 


78. U.'S. v. Antikamnia Chemical 
Couns 4 Appi (Di"'G.)* 34s) 
79. U. S. v. Antikamnia Chemical 


Cosel App! Cb Coy 848% 
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ing the law into effect,®° it does not give them power 
to make regulations which constitute an extension 
of, or an amendment to, the act itself.*+| But a regu- 
lation requiring labels to state not only what drugs 
the preparation contains but also what the contents 
are derivatives of was held to be a proper regula- 
tion.®? 

[§ 74] 3. Offenses under the Act—a. Adul- 
teration. Under the statute it is a misdemeanor 
for a person to ship an adulterated drug from one 
state into another.’? It is likewise made an offense 
for a person to receive and deliver, or offer to de- 
liver, for pay or otherwise, an adulterated drug in 
unbroken packages.** But the mere receipt of an 
adulterated drug in interstate commerce does not 
constitute an offense under the act,’* since it is 
necessary that the recipient deliver or offer to de- 
liver the adulterated drug in unbroken packages.*® 
A person who received an adulterated drug, but 
opened and tested it and caused the standard of 
strength, quality, and purity to be plainly stipulated 
on the containers prior to seizure, was not guilty of 
a violation of the act.** 

The pharmacopeia referred to in the Pure Food 
and Drugs Act as furnishing the standard for test- 
ing drugs is a book of authoritative directions for 
the selection and preparation of substances to be 
used as medicines, including a list of articles of the 
materia medica with their characters and tests. It 
is recognized by statute and was drawn up by a 
national convention of delegates from medical socie- 
ties and universities, and is revised, or intended to 
be revised, every ten years, and is considered 
authoritative standard for determining the com- 
position of drugs.®® 

[§ 75] b. Misbranding—(1) In General. The 
Pure Food and Drugs Act not only requires that the 
drugs shipped in interstate commerce and labeled 
- shall not be misbranded,*® but also requires that 
they shall be labeled with labels conforming to its 
requirements.®°° Thus it is necessary that not only 
the quantity and portion of certain primary sub- 


so. U. S. v. Antikamnia Chemical 


Co., 231 U. S. 654, 34 SCt 222, 58 
Te ieG. 49). Previn Silat AD Dae GDS Cs) CCA Griz 
343]. 91. 


81. U. S. v. Antikamnia Chemical 
Co., 231 U. S. 654, 34 SCt 222, 58 L. 
ed 419 [rev 37 App. (D. C.) 343]. 92. 

s2. U. S. v. Antikamnia Chemical 
@o:, 2381 U. Si 654, 34 SCt. 2225153 L. 
ed. 419 [rev 37 App. (D. C.) 343]. 


ed. 419. 
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v. Sixty-Five Casks Liquid Extract, 
170 Fed. 449 [aff 175 Fed, 1022, 99 


U. S. v. Antikamnia Chemical 
Coy oe U. S. 654, 34 SCt 222, 58 L. 


U. S. v. Antikamnia Chemical 
231 U. S. 654, 34. SCt 222, 58 L. 


93. U. S. v. American Druggists’ 98. 


[§§ 73-79 


stances should be stated on the label,®* but any de- 
rivative or preparation of such substance should 
also be stated thereon.°? 

[§ 76] (2) What Constitutes Label. The word 
‘‘label’? as used in this act means a deseriptive 
paper affixed to the package which includes a state- 
ment of its contents,?? but does not include an ad- 
vertising circular inclosed with an article inside 
the carton in which it is offered for sale. 

[§ 77] (8) What Constitutes Package. The 
word ‘‘package’’ as used in the section of the act 
relative to misbranding has reference to the pack- 
age which passes into the possession of the publie 
or the real consumer.®® ' 

[§ 78] (4) False Statement as to Curative Ef- 
fect—(a) In General. The term ‘‘misbranded’’ 
and the phrase defining what amounts to misbrand- 
ing in the original act are aimed at false statements 
as to identity of the article and do not cover state- 
ments as to the curative effect of the drug or medi- 
cine.’ Under a subsequent amendment to the act 
it is an offense to make false and fraudulent state- 
ments as to the curative effect of the drug or medi- 
cine,®? and such amendment has been held to be 
constitutional.°* The amendment is so worded as 
to apply to printed matter placed inside a pack- 
age.°® To constitute a violation of the amendment 
it is essential that the statement be both false and 
fraudulent.t 

[§ 79] (b) What Constitutes Fraudulent State- 
ment. Under the statute as amended a person can- 
not be convicted of fraud merely because he advo- 
cates a theory of medicine which at the time has 
not received the sanction or indorsement of the 
medical profession.2, On the other hand a person 
cannot escape the consequences of his fraud by the 
mere fact that some one may honestly believe in 
the theory which he fraudulently and dishonestly 
exploits.2 In determining whether defendant has 
misrepresented his medicine the word ‘‘remedy’’ is 
not to be taken as synonymous with ‘‘cure,’’* nor 
as a guaranty of a cure,® but it implies at least a 
drugs or articles of food, the package 
or label of which shall bear any 
statement, design, or device regard- 
ing such article or the ingredients or 
substances contained therein which 
shall be false or misleading in any 
particular); U. S. v. American Drug- 
gists’ Syndicate, 186 Fed. 387. 


9761) 3 UU. 9S. St, eatteln 41 6eer35e. 
Seven Cases:v. U. S., 239 U. S. 


83. U.S. v. Nine Boxes of Asafcet- | Syndicate, 186 Fed. 387; U. S. v.|510, 36 SCt 190, 60 CCA 411; U. S. 
ida, 181 Fed. 568; U. S. v. Five Boxes | Knowlton Danderine Co.. 175 Fed.|v. American Laboratories, 222 Fed 
of ‘Asafcetida, 181 Fed. 561. 1022, 99 CCA 667 [aff 170 Fed. 449]. 104. 

[a] What constitutes adultera- [a] The act embraces any state- 99.. Seven Cases v. U. S., 239 U.S: 
tion.—See Pure Food and Drugs Act ment, design, or device regarding an|510, 515, 36 SCt 190, 60 L. ed. 411 
§ 7 article which appears on the outside | (where the court said: “It appears 


84. U.S. v. Nine Boxes of Asafcet- 
ida, 181 Fed. 568; U. S. v. Five Boxes 
of Asafcetida, 181 Fed. 561. 

85. U.S. v. Five Boxes of Asafcet- 
ae 181 Fed. 561. 

U.S. v. Five Boxes of Asafcet- 
faa 181 Fed, 561. 

87. U.S.'v. Five Boxes of Asafcet- 
ida, 181 Fed. 561. 

88. District of Columbia v. Lyn- 
Nard eG AD Dre (. sCy)) Sb. MSeoualse 
ptate v. Emery, 55 Oh. St. 364, 45 NE 

89. U. S. v. Knowlton Danderine 
Co.,. 175 Fed. 1022, 99 CCA .667;-U-S. 
Vv. Sixty- Five Casks Liquid Extract, 
170 Fed. 449 [aff 175 Fed. 1022, 99 
CCA 667]. 

[a] What constitutes misbrand- 
ing.—See Pure Food and Drugs Act of 
June 30, 1906 (34 U. S. St. at L. 768 ¢ 


3915 § 8). 
90. U. S. v. Knowlton Danderine 
Go.,. £76 Fed. 1022, 99, CCA. 6677 U.S) 


of the package in which the article 
is offered for sale, whether such 
statement is printed on or otherwise 
affixed to the package, or impressed 
on a separate label affixed to the 
package. U. S. v. American Drug- 
gists’ Syndicate, 186 Fed. 387. 

94 U. S. v. American Druggists’ 
Syndicate, 186 Fed 387. 
fra § 78. 

95. 
S17, 122) CCAsIs 5, 

96. U.S. v. Johnson, 221 U. S. 488, 
31 SCt 627, 55 L. ed. 823 [aff 177 Fed. 
313] (holding false and misleading 
statements in the labels on a pro- 
prietary medicine as to its curative 
or remedial effects, but which do 
not import any statement concern- 
ing identity, are not “misbranding,” 
within the meaning of the Pure Food 
and Drugs Act of June 30, 1906 [34 
Uses: ¢ Sti ate in 71k ce SOLS I ewhien 
defines that term as applicable to all 


But see in- 


Stephens Co. v. U. S., 203 Fed, 


from the legislative history of the 
act that the word ‘contain’ was in- 
serted in the amendment to hit pre- 
cisely the case of circulars or printed 
matter placed inside the package, 
and we think that is the fair import 
of the provision’), 

Rule under original act see supra 


§ 76. 

1. U. S. v. Tuberclecide Co., 252 
Fed. 9388; Eleven Gross Packages 
More or Less of Dr. Williams’ Pink 
Pats Vv. Uw S;, 238 Med. 715.147. 6CA. 
141. 

2. U.S. v. American Laboratories, 
222 Fed. 104, 

3. U.S. v. American Laboratories, 
222 Fed. 104. 

Question of law and fact see in- 


fra § 85. 
ieee U. S. v. Natura Co., 250 Fed. 


5. Simpson v. U. S., 241 Fed. 841, 
154 CCA 5438. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i aed 
= 


§§ 79-84] 


curative tendency.® 

[§ 80] 4. Prosecutions and Forfeitures— a. 
Conditions Precedent. It is not a condition pre- 
cedent to prosecutions or to libels in rem for a 
violation of the Pure Food and Drugs Act that an 
investigation or hearing be had in the department 
of agriculture.’ 

[§ 81] b, Condemnation and Forfeiture of 
Drugs. The Pure Food and Drugs Act provides, 
among other things, that adulterated and mis- 
branded drugs and medicines which are introduced 
into any state from another state may be seized and 
condemned when, having been transported, they re- 
main in the original packages.® Under this pro- 
vision the fact that the recipient of the drugs can- 
not be prosecuted criminally for a violation of the 
act will not deprive the government of its right to 
condemn;? nor will the taking of samples for the 
purpose of examination, in order to comply with the 
provisions of the act in regard to causing the stand- 
ard of strength, quality, and purity to be plainly 
stamped upon the containers, operate to remove the 


merchandise from the provisions of the statute as, 


to original packages.11_ But in order to entitle the 
government to condemn, the drug must be adulter- 
ated or misbranded, within the meaning of the act, 
at the time of seizure.12 Hence where a drug below 
the preseribed test and misbranded was received 
by a druggist in interstate commerce and tested 
and correctly branded before seizure, it was not sub- 
ject to forfeiture.t® The phrase ‘ ‘original unbroken 
package’’ in the section of the act relating to seizure 
and condemnation of adulterated drugs has reference 
to the form in which it is received by the vendee or 
consignee.** 

[§ 82] c. Defenses. While the statute provides 
that no dealer shall be prosecuted under the pro- 
visions of the act when he ean establish a guaranty 
signed by the wholesale jobber or other party re- 


6. Simpson v. U. S., 241 Fed. 841, 
ne CCA 5438. 


that time. 
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It was not then seized, 
and there is no language of the act 
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siding in the United States from whom he pur- 
chased such articles, to the effect. that such articles 
are not adulterated or misbranded within the mean- 
ing of the act, designating it, yet such guaranty 
signed several months after a prosecution was in- 
stituted and shortly before trial is not a defense.1® 
Where a corporation engaged in operating a sani- 
torium shipped bottles of medicine which were mis- 
branded, it is no defense to a prosecution for vio- 
lating the act that the sending of the medicine 
was a mere incident to the corporation’s employ- 
ment to treat the patient for a particular ailment.’” 
Under that part of the Pure Food and Drugs Act 
relating to the sale of adulterated drugs within the 
District of Columbia, the ignorance of defendant 
that the drug was adulterated is no defense to a 
prosecution for its violation,'® even though the adul- 
terated condition was due to'evaporation.'® 

[§ 83] d. Pleadings. The indictment or infor- 
mation, or in ease of a proceeding to condemn, the 
libel, must charge a violation of the statute,?° with 
sufficient definiteness and certainty to fairly inform 
defendant. or those interested in the goods of the 
eharge he or they must meet.?1. Formal defects will 
be disregarded,?? and the averments will be given 
a reasonable construction.2? In a proceeding to 
condemn certain drugs based on an alieged misstate- 
ment in the label to the effect that it did not contain 
a certain other drug, a libel which fails expressly 
to allege that the drug sought to be condemned con- 
tained such drug is defective.*4 

[§ 84] e. Evidence. The evidence must of 
course show a violation of the statute.2° The testi- 
mony of physicians of proved ability, knowledge, 
and experience, not as to their own personal views 
or opinions on a controverted question of opinion, 
but as to the general uncontroverted concensus of 
opinion among the medical profession that the medi- 
cines in question would have no beneficial effects 


ham, 16 App. (D. C.) 85, 90 (where 
the court said: 


We Siva Morgani3222°U.S: 274, 
32" "sct 81, 56 L, ed. 118 [rev 181 
Fed. 587] (holding that the giving 
of notice provided for by Pure Food 
and Drugs Act § 4 is not a condition 
precedent to prosecutions for a vio- 
lation of the act); U. S. v. American 
Laboratories, 222 Fed. 104; U. S. v. 
Knowlton Danderine Co., 175 Fed. 
1022, 99 CCA 667 [aff 170 Fed. 449] 
(holding that under the Pure Food 
and Drugs Act of June 30, 1906 [34 
W.-S.- Stat 1.768 ¢c.3915]; the-pre- 
liminary examination of an article 
within its provisions by the depart- 
ment of agriculture, and notice to the 
party from whom the sample is ob- 
tained of its adulteration or mis- 
branding, as provided for in § 4, are 
not conditions precedent to a libel 
in rem for the forfeiture of articles 
seized for adulteration or misbrand- 
ing under § 10) 

8. See also Commerce § 30. 

9. U.S. v. Five Boxes of Asafcet- 
ida, 181 Fed. 561. 

10. U.S. v. Five Boxes of Asafcet- 
ida, 181 Fed. 561. 

11. U.S. v. Five Boxes of Asafcet- 
ida, 181 Fed. 561, 565 

er ana Vee. Boxes of Asafcet- 
ida, 181 Fed. 561. 

“Under this in rem statutory for- 
feiture procedure of section 10, the 
article of drug itself is the thing 
inculpated, and it must be adulter- 
ated or misbranded within the mean- 
ing of the act at the time the gov- 
ernment seizes it. It was not adul- 
terated when seized, but branded as 
required by law. It is not suffi- 
cient that it was adulterated when it 
was being transported from one state 
to another and liable to forfeiture at 


to authorize seizure for any past 
offending condition of the drug. A 
drug that ‘is’ adulterated or mis- 
branded (is the language used) and 
‘is’ being transported from one state 
to another for sale shall be liable, 
etc. A drug, which, ‘having been 
transported, remains unloaded, un- 
sold, or in original unbroken pack- 
ages,’ shall it be liable to forfeiture 
for some previous irregularity, if not 
adulterated or misbranded at the 
time of seizure? It is not so stated 
in the act. There is no seizure of a 
drug that ‘was’ adulterated author- 
ized. Having been transported and 
remaining unloaded, unsold, or in the 
original unbroken packages, it can 
only be forfeited when it ‘is’ adulter- 
ated and misbranded when seized. 

- Under section 7 this asafcetida 
was adulterated only in ease its 
standard of strength, quality, and 
purity was not plainly stamped upon 
the containers, but if so marked it 
was not adulterated. The liability to 
forfeiture of the drug, therefore, 
would depend upon whether or not 
the containers were so marked at the 
time the government seized . them. 
They were so marked and not liable 
to seizure.” U.S. v. Five Boxes of 
Asafoetida, 181 Fed. 561, 567. 

13. U.S. v. Five Boxes of Asafcet- 
ida, 181 Fed. 561. 

14. Stephens Co. v. U. S., 203 Fed. 
Ci, 2a CCANS 5, 


15. Steinhardt v. U. S., 191 Fed. 
798, 112 ‘CCA 284, 
16. Steinhardt v. U. S., 191 Fed. 


798, 112 CCA 284. 

17. Stephens Co. v. U. S., 203 Fed. 
817, 122° CCA 135. 
District of Columbia v. Lyn- 


“The American cases 
which hold a similar doctrine to that 
just stated are numerous. They 
hold that a party forbidden to sell, or 
to keep for sale, any article of food 
or drug, adulterated and not accord- 
ing to a defined standard of purity, 
can not relieve himself from liability 
by showing that he sold or offered to 
sell the article without knowledge 
of its impurity or adulteration. He 
must be taken to know of what the 
article is constituted that he offers 
for sale’’). 

19. District of Columbia v. Lyn- 
ham, 16 App. (D. C.) 85 

20. Seven Cases v. U. S., 239 U.S. 
510, 36 SCt 190, 60 L. ed. 411. 

21. Seven Cases vi'U) S5 239) Ur S: 
510, 36 SCt 190, 60 L. ed. 411 (libel 
held sufficient); Simpson v. U. S., 241 
Fed. 841, 154 CCA 543 (information 
held sufficient). 

22. Simpson v. U. S., 241 Fed. 841, 
154 CCA 543. 

23. Seven Cases v. U. S., 239 U.S. 
510, 36 SCt 190, 60 L. ed. 411. 

24. Stephens Co. v. U. S., 203 Fed. 
$17, 122) COANT35i U.S. wv: Antikamnia 
Chemical Co., 37 Apps CDG eas: 
(holding that’ a libel under the Pure 
Food and Drugs Act of June 30, 1906 
[34 U. S. St. at L. 768 ¢ 3915], charg- 
ing a drug preparation, labeled as 
containing a specified quantity of 
acetphenitidin, but as containing no 
acetanilid, with being misbranded, 
because of the statement in the label 
that the preparation contained no 
acetanilid, failed expressly to charge 
that acetphenitidin contained acetan- 
ilid, was defective and exceptions 
were properly sustained). 

25. U. S. v. Tuberclecide Co., 252 
Fed. 938. 
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on certain diseases which it was advertised to rem- 
edy, is admissible.?® 

[§ 85] f£. Questions of Law and Fact. Wheth- 
er or not a statement as to the curative effect of a 
certain drug is false and fraudulent is a question of 
fact to be found by the jury.*’ So the question as to 
whether or not a preparation contains a certain 
drug is one of fact to be determined on the evi- 
dence of witnesses skilled in chemistry,?* and is 
not a question of law.?° 

[§ 86] g. Punishment. Separate penalties 
may be imposed for the adulteration or misbrand- 
ing of different articles, even though all were em- 
braced in one shipment.°° 

[§ 87] B. State and Municipal Regulations—l. 
In General. Some of the states have enacted pure 
drug acts which prohibit under penalty the sale 
or dispensing of drugs or medicines which are, not 
of the standard strength, quality, and purity estab- 
lished by the United States Pharmacopeia.*+ Such 
statutes are highly beneficial and remedial °? and 
must be so construed, if possible, as to give effect to 
the legislative intent.** They are not objectionable 
on the ground that they delegate legislative power.** 
An ordinance of a municipal board of health pro- 
‘Inbitine the adulteration and misbranding of patent 
or proprietary medicines, and also prohibiting their 
sale unless the names of the ingredients thereof are 


disclosed to certain designated public officials, is a 


legitimate exercise of the police power;*° but it will 
not be upheld where it fails to except existing stocks 
of merchandise in the hands of druggists or other 
dealers who do not know the ingredients and cannot 
state them.*® There can be no violation of a statute 
making it an offense to sell any hog cholera serum 
which is below the standard of potency as estab- 


fa] Evidence held sufficient to 


justify denial of directediverdict.— | 367. 
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[§§ 84-89 


lished and declared by a certain designated official 
where the only standard prescribed by such official 
is one which is not responsive to the statute and 
which is not warranted thereby.*7 

[§ 88] 2. What Constitutes Felner terre 
In General. The statutes usually provide that an 
article shall be deemed to be adulterated: First, if, 
when sold under or by a name recognized in the 
United States Pharmacopeia, it differs from the 
standard of strength, quality, or purity laid down 
therein; second, if, when sold under or by a name 
not recognized in the United States Pharmacopeia 
but which is found in some other pharmacopeia, or 
other standard work on materia medica, it differs 
materially from the standard of strength, quality, 
or purity laid down in such work; third, if its 
strength, quality, or purity falls below the pro- 
fessed standard under which it is sold.s® In the 
absence of a provision to the contrary a statute re- 
ferring, in general terms, to the standard estab- 
lished by the United States Pharmacopeia will be 
governed by the edition of the work in use at the 
time the law was passed.°? Where the statute pro- 
vides that it shall not apply to the sale by mer- 
chants of certain enumerated articles it is not neces- 
sary that such articles should comply with the stand- 
ard established by the United States Pharmacopeia 
unless they are sold as drugs or medicines.*® 

[§ 89] b. When Drug Is Volatile. There is no 
violation of the statute where the pharmaceutical 
preparation in question is volatile in nature and it is 
shown that the preparation was actually com- 
pounded according to the standard of the pharma- 
copeia, and a loss in the proportions of the mixture 


32. Com. v. Sweeney, 61 Pa. Super. 


took place subsequently in the partial evaporation of 
one or more of the volatile elements.4: But this 


standard of the pharmacopoeia. 
Doubtless, cream of tartar is a chem- 


Simpson v. U. S., 241 Fed. 841, 154 33. Com. v. Sweeney, 61 Pa. Su-|ical, but the word ‘chemical’ is not 
CCA 543. per. 367. used in the statute alone, but in con- 

26. Eleven Gross Packages More 34. Com. v. Sweeney, 61 Pa. Su-| junction with the words ‘drugs’ and 
or Less of Dr. Williams’ Pink Pills| per. 367. ‘chemicals.’ The rule of ejusdem 
vV.nU.) S:,.233 Fed, 71-147 CCA. 141. 35. E. Roucera & Co. v. New York] generis applies, that is to say, that 


27. Eleven Gross Packages More] City, 224 N. Y. 


269, 120 NE 642 [aff 


where an enumeration of specific 


or Less of Dr. Williams’ Pink Pills 
Veen Soulsoommedaniians Lain COAG Ae 
U. S. v. American Laboratories, 222 
Fed. 104. 

28. U. S. v. Antikamnia Chemical 
GoseswsApp. GD. Ca 343; 

{a] The rule is applicable to the 
question whether the addition or sub- 
traction of elements through which 
acetphenitidin may, in theory or in 
practice, be derived from acetanilid 
produces such a chemical change of 
substance that it may be truly said 
to contain no acetanilid, or produces 
“a substance which still contains an 
appreciable quantity or proportion of 
acetanilid. U. S. v. Antikamnia 
Chemical Co., 37 App. (D. C.) 343. 

29. _U. S. v. Antikamnia Chemical 
COM SieADD. CD: ©.) 343: 

30. U. S. v. Direct Sales Co., 252 
Fed. 882. 

[a] The reason for the rule is that 
the unit of the offense is the article 
rather than the shipment. U. S. v. 
Direct Sales Co., 252 Fed. 882. 

$1. See statutory provisions; and 
State Bd. of Pharmacy v. Malkin, 138 
App. Div. 17, 122 NYS 466; State vy. 
Emery, 55 Oh. St. 364, 45 NE 319; 
Com. v. Sweeney, 61 Pa. Super. 367; 
an te Pharmaceutical Bd., 14 Pa. Dist. 
397. 

fa] The United States Pharmaco- 
peia is a book generally in use by 
pharmacists and druggists in the 
United States, and is recognized as a 
standard authority. State v. Emery, 
55 Oh. St. 364, 45 NE 319. See also 
supra § 74. 


178 App. Div. 824, 166 NYS 248]. 

36. E. Fougera & Co. v. New York 
City, 224 N. Y. 269, 120 NE 642 [aff 
178 App. Div. 824, 166 NYS 248]. 

37. Hollingsworth v. Midwest 
Serum Co., (lowa) 162 NW 620. 

38. See statutory provisions; and 
State v. Emery, 55 Oh. St. 364, 45 
NE 319. 

39. State Bd. v. Malkin, 138 App. 
Div. 17, 122 NYS 466; State v. Emery, 
55 Oh. St. 364, 45 NE 319 (holding 
that the reference in the Pure Drug 
Statute [87 Oh. L. p 248 § 38] is to 
the edition of the United States 
Pharmacopeia in use when the stat- 
ute was enacted, that of 1880, so 
that the sale of a drug equal to the 
standard of strength, quality, and 
purity laid down in that edition is 
not rendered unlawful because it is 
below a standard set in a subsequent 


edition), Com. v. Sweeney, 61 Pa. 
Super. 367. : 
{a] In New York the statute 


(Cons. L. ec 45 § 235) refers to the 
latest edition of the United States 
Pharmacopaia. State Bd. of Phar- 
macy v. Malkin, 138 App. Div. 17, 122 
NYS 466. 

40. State Bd. of Pharmacy v. 
Gasau, 195 N. Y. 197, 202, 88 NE 55, 
57 [rev 122 App. Div. 803, 107 NYS 
409 (aff 52 Misc. 490, 102 NYS 539)] 
(where the court said: “We think 
it clear from the character of the 
enumerated articles, as well as from 
the language of the statute, that it 
was not the intention of the legisla- 
ture to make them conform to the 


things is followed by some more gen- 
eral word or phrase, such general 
word or phrase is held to refer to 
things of the same kind’). 

[a] “It is a matter of common 
knowledge that the chemicals of the 
apothecary or druggist are of a much 
higher grade of purity and strength 
than the same articles when used 
for other purposes. It would be 
absurd to say that the sulphuric acid 
for use in refining petroleum and in 
the ordinary arts should be of the 
same standard as that which the phy- 
sician prescribes for his patient. In 
the preface of the pharmacopeia is 
found this italicized statement: ‘The 
standards of purity and strength pre- 
scribed in the text of this pharma- 
copeia are intended to apply to sub- 
stances which are used solely for 
medicinal purposes and when pro- 
fessedly bought, sold, or dispensed 
as such.’ It is true that this state- 
ment can in no way limit the effect 
of the statute of the state, but it is 
a recognition of what we have as- 
serted to be a matter of common 
knowledge. It may be for this very 
reason that the pharmacopeia ignores 
as far as possible popular names, its 
authors appreciating that the cream 
of tartar, sal soda, and saltpeter of 
commerce are substantially different 
articles from their chemical equiva- 
lents as given by the scientists.’” 
State Bd. of Pharmacy v. Gasau, 195. 
N. Y. 197, 205, 88 NE 55, 58. 

41. State Bd. of Pharmacy v. Mal- 
kin, 138 App. Div. 17, 122 NYS 466; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 89-96] 


rule should be kept within reasonable bounds,’ since 
the plain object of the statute is to keep pharma- 
ceutical preparations at the time of their sale up 
to a standard of ‘‘strength, quality and purity.’’** 
Where the loss is insubstantial, no just complaint 
can be made.4* On the other hand the loss in one 
element may impair the purpose for which the 
preparation is to be used, in which case it is not 
enough to show that a preparation sold months or 
years after its original compounding complied with 
the law when compounded, although it did not 
comply with the law when it was sold.*® 

[§ 90] 3. Penalties and Their Enforcement—a. 
In General. As a means of enforcing a pure drug 
act the statutes usually provide that the state board 
of pharmacy may recover penalties for its viola- 
tion.4® The authority of the board to sue is limited 
to those penalties accruing under the act which 
deals with pharmacy.** 


[§ 91] b. Persons Liable. As a rule the stat- 


DRUGGISTS j 


[19°C I.]. T89 
utes relative to the sale or dispensing of adulterated 
drugs and medicines make the owner or proprietor 
of the store liable for the act of the clerk in selling 
or compounding an adulterated drug.*® 

[§ 92] ec Pleading. In an action to recover a 
penalty for the sale of an article which was not of 
the standard strength, quality and purity estab- 
lished by the United States Pharmacopoeia, the dec- 
laration should allege every fact which must be 
proved in order to maintain the suit,*® and the fact 
that the statutes permit a person to plead orally 
does not alter this rule.®° 

[§ 93] d. What Must Be Proved., In an action 
to recover a penalty for the sale or compounding of 
an adulterated drug it is not necessary to show 
criminal intent.61 Under a statute which makes it 
an offense for a person willfully to adulterate, or to 
sell such adulterated drug ‘‘with intention to de- 
fraud or deceive the purchaser,’’ the scienter must 
be proved in order to sustain a conviction.®” 


VII. INSECTICIDE ACT 


[§ 94] A. In General. Under the Insecticide 
Act ** it is an offense to introduce into any state 
from any other state insecticides which are adulter- 
ated or misbranded within the meaning of the act.°* 

[§ 95] B. What Constitutes Misbranding—l. 
In General. Under the Insecticide Act an article is 
misbranded if it bears any statement, design, or 
device regarding such article or the ingredients or 
substances contained therein which will deceive or 
mislead any purchasers who are of normal capacity 
and who use that capacity in a common sense 
way.°> Whether there are many or few so deceived 
is not material.°° 


[§ 96] 2. Misleading Name for Article. A 
manufacturer cannot lawfully give to his product a 
name which indicates the presenee in it in sub- 


‘stantial quantities of a constituent when such is not 


the fact.°* Thus an article was held to be mis- 
branded, even though it had been manufactured and 
sold for many years under a name which was sug- 
gestive of a definite chemical compound which was 
not one of its essential ingredients.5® In such case 
a word used on a label does not become purely ar- 
bitrary until it has lost its descriptive significance 
both to specialists in the subject and to the general 
public.®® Where common words in every day use 


State Bd. of Pharmacy v. Bronson, 
113 NYS 490, 491 (where the court 
said: ‘Before prosecutions are at- 
tempted in such cases as this, either 
the statute or the Pharmacopeia 
should be so amended as to make the 
intent plain, and perhaps leave some 
latitude by establishing a maximum 
and a minimum limit. As it stands 
now, a druggist who scrupulously 
followed the formula [for campho- 
rated oil] would obtain a product 
somewhat less than 20 per cent 
strong in camphor and might be pros- 
ecuted and fined for a sale made the 
next instant. If he attempted to be 
on the safe side by using more cam- 
phor than the formula directed, 
there would be a corresponding de- 
ficiency in oil, and, strictly speaking, 
there would then be a variance in the 
quality of his product from the pro- 
portions fixed by the formula. In 
the present condition of the statute 
and the Pharmacopeia, the penalty 
should be imposed only where it is 
shown that there was a failure to 
comply with the formula at the time 
the preparation was compounded”). 

42. State Bd, of Pharmacy v. Mal- 
kin, 188 App. Div. 17, 122 NYS 466. 

43. State Bd. of Pharmacy v. Mal- 
kin, 138 App. Div. 17, 122 NYS 4665. 

44. State Bd. of Pharmacy v. Mal- 
kin, 138 App. Div. 17, 122 NYS 466. 

45. State Bd. of Pharmacy v. Mal- 
kin, 138 App. Div. 17, 122 NYS 466. 

46. See statutory provisions; and 
State Bd. of Pharmacy v. Gasau, 195 
N. Y. 197, 88 NE 55 [rey 122 App. 
Div. 808, 107 NYS 409 (aff 52 Misc. 
490. 102 NYS .539)]J. 

47. State Bd. of Pharmacy. v. 
Gasau, 195 N. Y. 197, 88 NE 55 [rev 
122 App. Div. 803. 107 NYS 409 (aff 
52 Misc. 490, 102 NYS 539)] (holding 
that the pharmacy board could not 
recover penalties for the sale of an 
article which did not come within the 
provisions of the Pharmacy Act, even 
though it was a violation of another 


statute under which a penalty might 
be recovered by another department). 

48. See statutory provisions. 

[a] In New York under Public 
Health Law §§ 234, 235, 240 subds 
10, 11, as amended by L. (1910) c 
422, members of partnership are lia- 
ble for the penalty for act of their 
clerk, a registered pharmacist, in 
compounding and selling an adulter- 


ated drug. Peo. v. Kimmel, 88 Misc. 
38, 150 NYS 3811. 
49. State Bd. of Pharmacy v. 


Davey, 56 Mise. 568, 107 NYS 46. 

50.. State —Bda—ot' Pharmacy Vv. 
Davey, 56 Misc. 568, 107 NYS 46. 

[a] A complaint in the municipal 
court against defendant to recover 
penalty for the sale of borax which 
was not of the standard strength, 
quality, and purity established by the 
United States Pharmacopeia, without 
giving the section of the law claimed 
to have been violated, or setting 
either time or place, and not setting 
forth in what respect the articles 
sold failed to comply with the law 
regulating its sale, or whether de- 
fendant might not come within one 
of the several exceptions or limita- 
tions specified in the act, was in- 
sufficient and subject to a demurrer. 
State Bd. of Pharmacy v. Davey, 56 
Mise. 568, 107 NYS 46. 

51. Peo. v. Kimmel, 88 Misc. 38, 
LS ORNYS 32d. 

52. Siegel v. Peo., 85 Ill. A. 301. 

538. Insecticide Act of April 25, 
TIHOEG6eU. Sv St. at Ly 333) ciidh) 

54. U. S. v. Powers-Weightman- 
Rosengarten Co., 211 Fed. 169. 

fa] The passage of goods through 
a state en route from another state 
to a state of destination does not con- 
stitute introduction into the _ state 
within the meaning of the statute. 
U. S. v. Powers-Weightman-Rosen- 
garten Co. 211 Fed. 169. And see 
Commerce § 23. 

5. U. S. v. Two Cases of Chloro- 
Naptholeum Disinfectant, 217 Fed. 


477. i 
56. U.S. v. Two Cases of Chloro- 
ae borer Disinfectant, 217 Fed. 
57. U. S. v. Two Cases of Sulpho- 
Napthol, 213 Fed. 519. 
58. U.S. v. Two Cases of Chloro- 


Naptholeum Disinfectant, 217 Fed. 
477; U. S. v. Two Cases of Sulpho- 
Napthol, 213 Hed. 519. 

[a] Illustrations. — (1) Where 
claimant had manufactured for many 
years and had sold an insecticide la- 
beled ‘chloro-naptholeum” which, 
however, did not contain as an es- 
sential ingredient chlorine or chloro- 
napthol, and where it appeared that 
chiorine was a valuable disinfectant 
and had been so recognized since the 
close of the eighteenth century, and 
that napthol was well known as a 
powerful germacide, and that as 
early as 1881 the name “chloro-nap- 
thol” had been given to a definite 
chemical compound; it was held that 
since the name, as applied to claim- 
ant’s product would be likely to de- 
ceive those having knowledge of 
chlorine and chloro-napthol and their 
chemical character and attributes, 
claimant’s substance was misbranded, 
even though the word used by it had 
by long use, to a large majority of 
people, become associated with claim- 
ant’s product. U.S. v. Two Cases of 
Chloro-Naptholeum Disinfectant, 217 
Fed. 477. (2) An insecticide labeled 
“Sulpho-Napthol,’’ while’ containing 
less than four tenths of.one per cent 
of sulphur, the presence of which 
was due to chemical or accidental im- 
purities in the materials employed. 
without affecting the usefulness of 
the article, was misbranded within 
the Insecticide Act, and under § 10 
of the act must be condemned. U. S. 
v. Two Cases of Sulpho-Napthol, 213 
Fed. 519. 

59. U.S. v. Two Cases of Chloro- 
panto leu Disinfectant, 217 Fed. 

ie 


790 [19C.J5.] 
are put on labels, they will be held to have been used 
in their popular meaning rather than that which 
they have acquired among manufacturers and deal- 
ers.°° 

[§ 97] 3. Articles Containing ‘‘Inert’’ Matter. 
Under the Insecticide Act an article, other than 
paris green or lead arsenate, containing ‘‘inert mat- 
ter’? is misbranded unless the label correctly states 
the names and percentage amounts of each and 
every such ingredient,*! or unless the correct names 
and percentage amounts of each and every in- 
gredient having insecticidal properties and the total 
percentage of inert ingredients are plainly and cor- 
rectly stated ‘on the label.*? The word ‘‘inert’’ as 
used in the act is not limited in meaning to a sub- 
stance which serves no useful purpose in the com- 
pound, but includes any substance which is not in 
itself capable of killing or repelling insects,®* al- 
though it may be useful for the purpose of attract- 
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ing them.* * 

[§ 98] ©. Defenses. The absence of fraudu- 
lent intent on the part of the shipper is not a de- 
fense to proceedings for misbranding in violation of 
the Insecticide Act.°* 

[§ 99] D. Pleading. An information is not bad 
for multifariousness or duplicity because it is based 
upon a single set of affidavits which contain all of 
the allegations afterward separated into counts.% 
A petition for leave to file an information for -vio- 
lation of the Insecticide Act is not open to the 
objection of duplicity, multifariousness, or indefin- 
itiveness of pleading, because it combines the peti- 
tion with an affidavit,°7 nor ean such objections be 
raised because one petition or affidavit unites or 
contains several matters upon each one of which 
the information has a count under different see- 
tions of the law.°®$ 


’ 


*DRUG STOCK. A term which ineludes all ar- 
ticles ordinarily and usually kept therein at the place 
where the stock is situated.+ 

DRUG STORE. A pharmacy;? a store, shop, or 
other place of business where drugs, medicines, or 
poisons are compounded, dispensed, or sold at re- 
tail.* 

DRUM. To solicit.* 

DRUMMER. The term has acquired a common 
acceptation ° and is applied to a traveling salesman ;° 


60. U.S. v. Two Cases of Chloro- 
Naptholeum Disinfectant, 217 Fed. 


ing house or furnished apartment in 
this city or to visit any such hotel, 


a traveling and soliciting salesman;* a traveling 
salesman taking orders for goods and transmitting 
them for approval or rejection;® a commercial agent ° 
or traveler;?° a commercial agent who is traveling 
for a wholesale merchant, and supplying the retail 
trade with goods, or rather taking orders for goods 
to be shipped to the retail merchant;!* a travelmg 
agent who personally solicits orders to be forwarded 
to his prineipal;?? a person who goes about, from 
place to place, soliciting the purchase of goods, 


zen with clothing has never been 
known or recognized as a drummer.” 


477. 

61. U.S. v. Two Cases of Sulpho- 
Napthol, 213 Fed. 519; U. S. v. Thirty 
Dozen Packages of Roach Food, 202 
Fed. 271. 

[a] Application of rule.—Insecti- 
cide labeled “Inert Substance Water 
7%, Insecticide 93%,” while contain- 
ing as much as ten and five tenths 
per cent of water, was misbranded, 
within the Insecticide Act, and under 
§ 10 of the act must be condemned. 
U. S. v. Two Cases of Sulpho-Nap- 
thol, 213 Fed. 519. 

U. S. v. Thirty Dozen Pack- 
of Roach Food, 202 Fed. 271. 

U. S. v. Thirty Dozen Pack- 
of Roach Food, 202 Fed. 271. 

U. S. v. Thirty Dozen Pack- 
of Roach Food, 202 Fed. 271. 


65. U.S. v. Two Cases of Chloro- 
Naptholeum Disinfectant, 217 Fed. 
477. 

66. U. S. v. Blanchard Co., 215 
Fed. 258. 

C7.eue oS Vv Blanchards Cos, “215 
Fed, 258. 

68. U. S. v. Blanchard Co., 215 
Fed. 258. 

1. Kern vy. Wilson, 73 Iowa 490, 


493, 35 NW 594 (“it was a question 
for the jury to determine what such 
articles consisted of’). 

2. Sblurd St: (1897) 4pp 1075, 1076, 
§ 4 [quot Npel v. Peo., 187 Ill. 587, 
590, 58 NE 616, 79 AmSR 238, 52 
LRA 287]. 


3. See also McNutt v. State, 68 
Nebr. 207, 208, 94 NW 1438 (in an 
information for burglary, a “drug 
store’ is properly described as a 
storehouse, commonly called a “drug 
store’). 

4: Baird .“v: ‘Bray, 125 Arky (oi, 


513, 189 SW 657 (“as used in [a city] 
ordinance ... construed to mean 
any word, deed, or act or acts, where- 
by any persons shall endeavor to 
persuade, induce, influence, or prevail 
upon any stranger or person who 
does not reside in this city to patro- 


nize any hotel, rooming house, lodg- | 


rooming house, lodging house or fur- 
nished apartment with a view of 
patronizing or stopping at same’’). 

5. Singleton v. Fritsch, 4 Lea 
(Tenn.) 93, 96 [quot State v. Miller, 
93 N, C. bit, 515, 532AmR 469% JRob- 
bins v. Shelby County Taxing Dist., 
13 Lea (Tenn.) 303, 305 (rev on other 
grounds 120 U. S. 489, 7 SCt 592, 30 
L. ed. 694)]. ' 

[a] “In common language a drum- 
mer sells goods; he sells by sample; 
he sells by soliciting and procuring 
orders; the dealers sell by drummers 
as their agents.” State v. Ascher, 
54 Conn. 299, 306, 7 A 822, 

[b] Judicial notice.—This 
“has come to have a fixed and proper 
place in our language as well as in 
our law. ... The custom of so do- 
ing business is of such long stand- 
ing, so extensive, and so important 
in the commercial world, especially 
in the United States, that the courts 
will take notice of it.” John Mat- 
thews Apparatus Co. v. Renz, 61 SW 
9, 10, 22°KyGL 1528. 

6. Strain vy. Chicago Portrait Co., 
126 Fed. 831, 885; Hibbard v. Stein, 
45 Or. 507, 508, 78 P 665. See also 
Traveling Salesman [38 Cye 950]. 

{a] “Salesmen having a fixed place 
of business” distinguished.—State v. 
Miller, 93 IN? C.'511, 515, 53 AmR 469: 

{b] Distinguished from: (1) 
“Hawker” or “peddler” in Emmons 
v. Lewiston, 132 Ill. 380, 384, 24 NE 
58, 22 AmSR 540, 8 LRA 328 [quot 
Potts v. State, (Tex..Cr. 1903) 74 SW 
31, 33]. (2) “Peddler” in Brookfield 
v. Kitchen, 163 Mo. 546, 551, 68 SW 
825; State v. Hoffman, 50 Mo. A. 585, 
590; Titusville v. Brennan, 143 Pa. 
oan 22 A 893, 24 AmSR 580, 14 LRA 

[ce] “Peddler or a merchant” dis- 
tinguished.—Kansas City v. Collins, 
34 Kan. 434, 436, 8 P 865. See gen- 
erally Hawkers and Peddlers [21 Cyc 
370] 

f “The merchant tailor who 
takes measures and supplies the citi- 


term 


ey a v. Fritsch, 4 Lea (Tenn.) 
mens 93 N. C. 511, 


7. State v Miller, 
515, 53 AmR 469. 

8. John Matthews Apparatus Co. 
V. Renz, OLS, “9,. 10) 22 sikeyd) 15286 

92 Inire Wilson, 19. D.-Cy) 341, 349; 
12 LRA 624. See also Commercial 
Agent 12 C. J. p 140; Mercantile [27 
Cye 472 note 86]. 

10. Kansas City v. Collins, 34 
Kan. 434, 436, 8 P 865. See also Com-- 
mercial Traveler 12 C. J. p 142 text 
and notes. 

11. Singleton v. Fritsch, 4 Lea 
(Tenn.) 93, 96 [quot State v. Miller, 
93 N. C. 511, 515, 53 AmR 469; Rob- 
bins v. Shelby County Taxing Dist., 
13 Lea (Tenn.) 303, 305 (rev on other 
grounds 120 U. S. 489, 7 SCt 592, 30 
L. ed. 694)]. 

{a] “Drummers selling by whole- 
sale.’,—Smith v. Wilkins, 164 N. C. 
135, 145, 80 SH 168. 

{b] Similar definitions.—(1) “A 
traveling agent, acting as an inter- 
mediary between the importer or the 
wholesaler, and the local trade.” Ti- 
tusville vy. Brennan, 143 Pa. 642, 646, 
22 A 898, 24 AmSR 580, 14 LRA 100. 
(2) “One who sells to retail dealers 
or others by sample.’ Emmons v. 
Lewistown, 132 Ill. 380, 385, 24 NE 
58, 22 AmSR 540, 8 LRA 328 [quot 
Olney v. Todd, 47 Tll. A. 439, 440; 
Potts v. State, 45 Tex. Cr. 45, 74 SW 
31, 33, 2 AnnCas 827]. (8) “One who 
solicits trade from retail dealers or 
others by sample, or one whose busi- 
ness is to canvass and take orders 
for future delivery of books or other 
commodities.” Twining v. Elgin, 3 
Tll. A. ,356, 361 [cit Emmons v. Lewis- 
town, 132 Ill. 380, 385, 24 NE 58, 22 
AMS R526! 48. Tah As 28 sees emcea 
person] who travels for a wholesale 
merchant, taking orders from retail 
dealers for goods to be shipped to 
them.” Dis. op. State v. Hoffman, 50 
Mo. A. 585, 590 [cit Anderson L. D.]. 

12. State v. Davis, 84 S. C. 512, 
516, 66 SE 875. 


*By WILLIAM 


MoRTIMER CROWTHER (Drug Stock—Drunk inclusive). 


For later cases, developments and changes in the law see cumulative Annotations, seme title, page and note number. 


wares, or merchandise, or offering to sell, barter, or 
deliver any goods, wares, or merchandise, by sample 
or otherwise;!* a person who simply exhibits samples 
of goods kept for sale by his principal, and takes 
orders from purchasers for such goods, which goods 
are afterward to be delivered by the principal to the 
purchasers, payment for the goods to be made by 
the purchasers to the principal on such delivery ;** 
a person who solicits orders by exhibiting samples 
or by catalogue or in any other way, but who does 
not actually sell and deliver the goods at the 
time;1° a solicitor of orders for others;1® a person 
who is trying to work up business for his employ- 
ers;17 a person who has authority only to solicit 
business.1§ 

DRUMMER FLOATER. A term applied to an in- 
surance policy that covers the goods mentioned there- 
in, while a commercial salesman is on the road sell- 
ing goods, the samples and goods carried by him 
would not being covered by the ordinary insurance 
carried upon merchandise located in the stores or 
houses of the merchant.?® 

DRUMMING. The usual taking of an order by 
the drummer and transmitting it to his ‘‘house’’ for 
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action, approval, or rejection.?° 

' DRUMMY. As applied to the roof or aie of a 
tunnel in a mine, a term meaning not solid and 
strong.?? 

DRUNK.2? Under the influence of intoxicating 
liquor to such an extent as to have lost the normal 
control of one’s bodily and mental faculties, and, 
commonly, to evince a disposition to violence, quar- 
relsomeness, and bestiality ;?* under the influence of 
intoxicating liquors to the extent that they affect 
one’s acts or conduct, so that persons coming in 
contact with him could readily see and know that the 
intoxicating liquors were affecting him in that re- 
spect;?* under the influence of an intoxicant, espe- 
cially an alcoholic liquor, so that the use of the fac- 
ulties is materially impaired;*° so far under the in- 
fluence of intoxicating liquor that one’s passions are 
visibly excited or his Judgment impaired by the liq- 
uor;?° the condition of a man whose mind is affected 
by the immediate use of intoxicating drinks;?7 the 
result of excessive drinking of intoxicants; 328 intoxi- 
cated with or as with strong drink.?? The term is 
synonymous with ‘‘intoxicated.’’ °° 


other states and] ing drunk. when he staggers in walk- 


13. - Ex p. Hanson, 28 Fed. 127, 129] ployed to go 
(as defined in an ordinance). 

[a] Similar definitions.—(1) “A 
traveling agent who sells or offers 
to sell by sample, by representation 
of his employer’s goods, or by so- 
liciting orders.’’ Robbins v. Shelby 
County Taxing Dist., 13 Lea (Tenn.) 
3038, 305. (2) “A person who solicits 
the sale of goods and exhibits sam- 
ples for the purpose of effecting such 
sale.” Robbins v. Shelby County 
Maxine Dist. 120° U.S, 489; 490; 7oSct 
592, 30 L. ed. 694 [cit Emert v. Mis- 
souri, 156 U. S. 296, 318, 15 -SCt 367, 
39 L. ed. 430]. 

[b] Sale of samples.—‘‘A ‘drum- 
mer,’ derives no implied authority 
from the nature of his employment 
to sell the samples with which his 
principal intrusts him as an aid to 
the discharge of the duties he en- 
gages to perform. Being essential 
and necessary to the performance of 
the salesman’s undertaking, no rea- 
sonable inference can arise that he 
is to dispose of them, for, if he does, 

“he is left without available means 
for exhibiting the goods of his em- 


ployer.” Hibbard v. Stein, 45 Or. 
507, 508, 78 P 665. 
14. Kansas ,City v. Collins, 34 


Kan. 434, 436, 8 P 865. 
15. In re Wilson, 


19S DsC. 344, 
349, 12 LRA 624. = 


16. Ex p. Taylor, 58 Miss. 478, 
‘481, 38 AmR 336. 

{a] Similar definitions.—(1) “One 
who solicits custom.’ Webster D. 


[quot Thomas v. Hot Springs, 34 
Ark. 553, 557, 36 AmR 24 (‘“drum- 
mers are, and have been for ages, 
a large ‘and active class of com- 
mercial and business agents’’)]. (2) 
“An employe of a corporation, em- 


communities to drum up and solicit 
business for the house he_ repre- 
sents.” Strain v. Chicago Portrait 
Co., 126 Fed. $31, 835. 

17. Weller v. Pennsylvania R. Co., 
113 Fed. 502, 505. 

18. Weller v. Pennsylvania R. Co., 
113 Fed. 502, 505. 

19. Jacobson v. Liverpool, 
Ins. Co., 135 Ill. A. 20, 22. 

[a] When the goods are returned 
to the starting point and are in the 
store or not traveling, the drummer 
floater insurance is suspended, and 
the same goods are then covered by 
the general insurance which the mer- 
chant carries upon all his goods in 
his store or warehouse. Jacobson v. 
Tee etc, ins. Co; asd. Ties 


20. John Matthews Apparatus Co. 
Co. v. Renz-64- SW 9, 10; 22 KyL 
1528. See also Drummer ante p 790. 

21. Kelley v. Fourth of July Min. 
Co., 16 Mont. 484, 499, 41 P 273. See 
generally Mines and Mining [27 Cyc 


etc., 


531]. 
oan See also Drunkards post p 
23. Standard D. [quot Brooke v. 


State, 86 Ark. 364, 865, 111 SW 471; 
Sapp v. State, 116 Ga. 182, 185, 42 
SE 410; Hughes y. State, 50 Ind. A. 
617, 98 NE 839, 841; Freeburg v. 
State, 92 Nebr. 346, 138 NW _ 148, 
144, AnnCas1913E 1101]; St. Louis, 
ete., R. Co. v. Waters, 105 Ark. 619, 
624, 152 SW 137. 

[a] “Drunk” in various degrees.— 
“A man is said to be dead drunk 
when he is perfectly unconscious,— 
powerless. He is said to be stupidly 
drunk when a kind of stupor comes 
over him. He is said to be stagger- 


ing. He is said to be foolishly drunk 
when he acts the fool. All these are 
cases of drunkenness,—of different 
degrees of drurkenness.”’ Elkin v. 
Buschner, (Pa.) 16 A 102, 103 [cit 
Sapp v. State, 116 Gai’ 182, 185, 42 
SE 410]; Paris, ete, R. Co. v. Rob- 
inson, 104 Tex. 482, 486, 140 SW 434 
fea 53, Tex. Civ. A. 12, 18, 114 SW 

oO e 

24. St. Louis, ete, R. Co. v. Wa- 
ters, 105 Ark. 610, 624, 152 SW 137. 

25. Webster Int. D. [quot Paris, 
ete, R. Co. v. Robinson, 104 Tex. 
482, 486, 140 SW 434]. : 

26. State v. Pierce, 65 Iowa 85, 88, 
21 NW 195 [cit Bouvier L. D.]. 

27. Bouvier L. D. [quot Paris, ete., 
R. Co. v. Robinson, 104 Tex. 482, 486, 
140 SW 434]. 

28. Paris, etc., R. Co. v. Robinson, 
104 Tex. 482, 486, 140 SW 434. 

29. Webster Int. D. [quot Paris, 
etc., R. Co. v. Robinson, 104 Tex. 482, 
486, 140 SW 434]. 

30. Standard D. [quot Sapp v. 
State, 116 Ga. 182, 185, 42 SH 410; 
Hughes v. State, 50 Ind. A. 617, 98 
NE 839, 841; Freeburg v. State, 92 
Nebr. 346, 138 NW 143, 144, AnnCas 
LAS Delt Ole wPamris. “etc. Evan © Oumave 
Robinson, 53 Tex. Civ. A. 12, 18, 114 
SW 658. See also State v. Huxford, 
47 Towa 16, 18 [quot State v. Baughn, 
162 Iowa 308, 143 NW 1100, 1101, 50 
LRANS 912 (“when any person, from 
the use of intoxicating liquors, has 
affected his reason or his faculties, 
or has rendered him incoherent of 
speech, or has caused him to lose 
control in any manner, or to any ex- 
tent, of the action or motion of his 
person or body, such person, in con- 
templation of law, is intoxicated’’)]. 


b>. 5 4 as i 


792 [19C. J.] ‘ 


DRUNKARDS 


By Exmer B. Sanrorp * 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 794] 


ANALYSIS 


I. DEFINITIONS [§§ 1-5] p 794 
A. Drunkards [§ 1] p 794 
B. Habitual Drunkards [§ 2] p 795 
C. Common Drunkards [§ 3] p 795 
D. Drunkenness [§ 4] p 795 
K. Habitual Drunkenness [§ 5] p 796 


II. THE CRIME OF DRUNKENNESS [§§ 6-40] p 797 
A. At Common Law [§ 6] p 797 
B. By Statute [§ 7] p 797 
C. Municipal Regulation [§ 8] p 797 
D. Elements of Offense [S§ 9-16] p 797 
1. Place [$$ 9-11] p 797 
a. In General [§ 9] p 797 
b. When Designated by Statute [§ 10] p 798 
ce. When Immaterial [§ 11] p 798 
. Indecent Condition vr Conduct [§ 12] p 798 
. Voluntary Intoxication [§ 13] p 799 
. Means of Intoxication [§ 14] p 799 
. Degree of Intoxication [§ 15] p 799 
. Intent [§ 16] p 799 
. Defenses [§ 17] p 799 
. Arresting without Warrant [§ 18] p 799 - 
. Jurisdiction [§ 19] p 799 
. Indictment, Information, or Complaint [§§ 20-28] p 799 
1. In General [§ 20] p 799 
2. Following Language of Statute [§ 21] p 800 
3. Particular Averments [§§ 22-27] p 800 “® 
a. As to Place [§§ 22-23] p 800 
(1) At Common Law [§ 22] p 800 
(2) Under Statutes [§ 23] p 800 3 
b. As to Time [§ 24] p 801 
ce. Means of Intoxication [§ 25] p 801 
d. Force and Arms [§ 26] p 801 
e. Previous Conviction [§ 27] p 801 
4. Amendments [§ 28] p 801 
I. Issues, Proof, and Variance [§§ 29-30] p 801 
1. What Must Be Proved [§ 29] p 801 
2. Variance [§ 30] p 801 
J. Evidence [§§ 31-35] p 801 
1. Presumption and Burden of Proof [§§ 31-82] p 801 
a. Presumptions [§ 31] p 801 
b. Burden of Proof [§ 32] p 801 
2. Admissibility [§§ 33-34] p 801 
a. In General [§ 33] p 801 
b. Opinion Evidence [§ 34] p 802 
3. Weight and Sufficiency [§ 35] p 802 
K. Trial [§§ 36-37] p 802 
1. Questions of Law and Fact [§ 36] p 802 
2. Instructions [§ 37] p 803 
L. Punishment [§§ 38-39] p 803 
1. In General [§ 38] p 803 
2. Mittimus [§ 39] p 803 
M. Compelling Defendant to Disclose [§ 40] p 803 


III. THE CRIME OF BEING A DRUNKARD [(§§ 41-46] p 803 
A. In General [§ 41] p 803 


* Author of “Covenant, Action of” 15 C. J. p 1187, “Detinue” 18 C. J. p 987, ‘“Druggists” ante p 768, 


Dow w do 


2S 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


i 


B. Indictment [§§ 42-43] p 803 
1. In General [§ 42] p 803 
2. When Several Acts Constitute Offense [§ 43] p 804 
C. Weight and Sufficiency of Evidence [§ 44] p 804 
D. Evidence Admissible under the Pleadings [§ 45] p 804 
KE. Question of Law and Fact [§ 46] p 804 


IV. PROCEEDINGS FOR COMMITMENT OF HABITUAL DRUNKARD [§§ 47-53] p $04 
A. In General [§ 47] p 804 
B. Who May Be Committed [§ 48] p 804 
C. Who May Institute Proceedings [§ 49] p 804 
D. Pleadings [§§ 50-51] p 804. 
1. Application [§ 50] p 804 
| 2. Affidavit [§ 51] p 804 
EK. Evidence [§ 52] p 804 
F. Commitment and Discharge [§ 53] p 805 


V. GUARDIANSHIP AND STATUS OF HABITUAL DRUNKARDS [§§ 54-113] p 805 
A. Jurisdiction [§ 54] p 805 : 
B. Proceedings to Determine Status and to Obtain Guardianship [§§ 55-72] p 805 

1. In General [§ 55] p 805 - 
2. Waiver of Proceedings [§ 56] p 805 
3. Petition for Commission [§§ 57-59] p 805 
a. In General [§ 57] p 805 
b. Who May File [§ 58] p 805 
c. Amendment or Withdrawal [§ 59] p 805 
4, The Commission; Hearing and Determination [§§ 60-72] p 805 
a. In General [§ 60] p 806 
b. Execution of by Inquisition [§§ 61-72] p 806 
(1) Notice to and Presence of Alleged Drunkard [§ 61] p 806 
(2) Functions of Commissioners [§ 62] p 806 
(3) Selection and Conduct of Jury [§ 63] p 806 
(4) Evidence [§§ 64-65] p 806 
(a) Admissibility [§ 64] p 806 . 
(b) Weight and Sufficiency [§ 65] p 806 
. (5) Findings [§§ 66-70] p 806 s 
(a) Sufficiency of Finding [§ 66] p 806 
(b) Conclusiveness of Finding [§§ 67-69] p 806 
aa. In General [§ 67] p 806 
bb. As to Subsequent Transactions [§ 68] p 806 
ce. As to Prior Transactions [§ 69] p 807 
(ec) Collateral Attack [§ 70] p 807 
(6) Costs [§ 71] p 807 
(7) Review of Proceedings [§ 72] p 807 
C. Traverse of Inquisition [§§ 73-75] p 807 
1. In General [§ 73] p 807 
2. Burden of Proof [§ 74] p 807 
3. Costs [§ 75] p 807 
D. Appointment of Temporary Guardian [§ 76] p 807 
EH. Legal Consequences of Status Adjudicated [§§ 77-88] p 807 
1. In General [§ 77] p 807 
2. Laches and Limitations [§ 78] p 808 
3. Custody and Control [§ 79] p 808 
4. Property and Conveyances [§§ 80-84] p 808 
a. In General [§ 80] p 808 
b. Capacity to Convey [§ 81] p 808 
ce. Support of Family [§ 82] p 808 
d. Sale of Real Estate [§§ 83-84] p 808 
(1) In General [§ 83] p 808 
(2) Distribution of Proceeds [§ 84] p 809 
5. Contractual Disability [§§ 85-88] p 809 
a. After Adjudication [§§ 85-87] p 809 
(1) In General [§ 85] p 809 
(2) For Necessaries [§ 86] p 809 
(3) For Services [§ 87] p 809 
b. Pending Proceedings [§ 88] p 809 
F. Release from Guardianship [§§ 89-97] p 810 
1. In General [§ 89] p 810 
2. Who May Institute Proceedings [§ 90] 810 
3. Reinstatement of Proceedings [§ 91] p 810 
4. Notice [§ 92] p 816 


DRUNKARDS 1190.74 


For later cases, developments and changes in the law see cumulative Annotations, samé title, page and note number. 


794 [19C.J.] DRUNKARDS 
5. What Must Be Proved [§ 93] p 810 
6. Conclusiveness of Finding [§ 94] p 810 
7. Discharge of Guardian; Effect [§ 95] p 810 
8. Evidence [§§ 96-97] p 810 
a. Burden of Proof [§ 96] p 810 
b. Weight and Sufficiency [§ 97] p 810 
G. Guardian or Committee [§§ 98-104] p 810 
1. Fiduciary Position [§ 98] p 810 
2. Accounting [§§ 99-101] p 810 
a. In General [§ 99] p 810 
b. Who May Demand [§ 100] p 811 
c. Appointment and Removal of Master [§ 101] p 811 
3. Compensation [§ 102] p 811 
4. Removal of Committee [§§ 103-104] p 811 
a. Jurisdiction [§ 103] p 811 
b. Costs [§ 104] p 811 
H. Actions by or in Behalf of Drunkard [§§ 105-107] p 811. 
1. In General [§ 105] p 811 
2. Partition of Real Estate [§ 106] p 
3. Costs and Expenses [§ 107] p SII 
I. Enforcement of Obligations of Adjudicated Drunkard [§§ 108-113] p 811 
1. In General [§ 108] p 811 
2. Obligation Incurred Prior to Adjudication [§ 109] p 812 
3. Restraining Actions against Drunkard [§ 110] p 812 
4, Parties [§§ 111-112] p 812 
a. In General [§ 111] p 812 
b. Statutory Provisions [§ 112] p 812 
5. Pleading [§ 113] p 813 


VI. INTOXICATION AS AFFECTING CONTRACTS [§§ 114-123] p 813 
A. As a Defense [§§ 114-115] p 813 
1. In General [§ 114] -p 813 
2. Against Innocent Third Persons [§ 115] p 813 
B. Degree of Intoxication Necessary [§ 116] p 813 
C. Void or Voidable [§ 117] p 814 
D. As a Basis for Rescission [§§ 118-119] p 815 
1. In General [§ 118] p 815 P 
2. Conditions Precedent [§ 119] p 816 
. Questions of Law and Fact [§ 120] p 816 
Evidence [§§ 121-123] p 816 
1. Presumptions and Burden of Proof [§ 121] p 816 
2. Admissibility [§ 122] p 817 
3. Weight and Sufficiency [§ 123] p 817 


811 


bel bs 


CROSS REFERENCES 


Insurance, stipulations in policy as to drunkenness see 
Accident Insurance § 144; Life Insurance [25 Cyc 


Arrest generally see Arrest 5 C. J. 309. 
Asylums generally see Asylums 5 C, ‘A p 1416. 


Carriers: 874]. 
TS ES at war persons from trains see Gacriern Tatomi cane liquor generally see Intoxicating Liquors 
1166 [ Cye 43] 


Injury to intoxicated persons see Carriers §§ 1457, 
1484. 


Civil damage acts see Intoxicating Liquors [23 Cyc 310]. 

Contractual capacity generally see Contracts § 44. 

Contributory negligence, intoxication as see Negligence 
[29 Cye 534]. 

Criminal law, intoxication as a defense see Criminal 
Law §§ 81-87. 

Deed, Neeley as affected by drunkenness see Deeds 
§ 13 


Divorce, drunkenness as ground for see Divorce § 137. 
Evidence, opinion evidence, as to intoxication see Evi- 
dence [17 Cyc 135]. 


Marriage, validity as affected by drunkenness see Mar- 
riage [26 Cyc 866]. 

Negligence, intoxication as see Negligence [29 Cyc 534]. 

Officers, drunkenness aS ground for removal see Officers 
[29 Cye 1410]. 

Testamentary capacity of drunkard see Wills [40 Cyc 
1017]. 


Witnesses: 
Competency as affected by drunkenness see Witnesses 
[40 Cye 2202]. 
Credibility as affected by drunkenness see Witnesses 
[40 Cyc 2574]. 


I. DEFINITIONS 


[§ 1] A. Drunkards. A drunkard is one with 
whom drunkenness has become a habit; one who 
habitually drinks to intoxication; a sot;! one who 

1. Northwestern Mut. L. Ins. Co. 


v. Muskegon Nat. Bank, 122 U. S. 501, 
bid, SCt 1221, 30 4: ed. 1100: Com. 


sists temptation. 
Mich. 627, 86 
{b] 


Peo. v. Radley, 127 
NW 10 
Drunkards and tipplers are by 


habitually gets drunk,? The material difference be- 
tween the terms ‘‘drunkard’’ and ‘‘habitual drunk- 
ard’’ is not well defined,’ although the latter ap- 
“Speaking in general terms, and 


29% with the accuracy of which the mat- 
ter is susceptible, he is a drunkard 


v. Whitney, 5 Gray (Mass.) 85; Peo. | statute included under term ‘“disor-| whose habit is to get drunk, ‘whose 
v. Radley, 127 Mich. 627, 629. 86 NW] derly persons.’ -Peo. v. Kelly, 99] ebriety has become habitual.’’ Com. 
1029; Gourlay v. Gcurlay, 16 R. I. 705, | Mich. 82, 57 NW 1090. See also gen-| v. Whitney, 5 Gray (Mass.) 85, 
40%; LO AL reo. erally Disorderly Conduct § 13. ee 

[a] There may be a habit of in- 2, Comay v.42 Wiitney,e son Gray, v. Whitney, 5 Gray 


toxication in one who occasionally re-! (Mass.) 85, 88 


Ga 85, 88 (where the court said: 


—y 
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§§ 1-4] 


pears to be the stronger term.* 
[§ 2] 


drunkard is one who has acquired 


drunkenness;> one who has formed the habit otf 
drinking liquor to excess and of bécoming intoxi- 
eated;® one who is in the habit of getting drunk 
or who'commonly or frequently is drunk.’ 
occasional acts of drunkenness do not make one an 
habitual drunkard,’ nor is it necessary that he 
should always be intoxicated or under the influence 
One may be an habitual drunkard and 


of liquor.® 


“Indeed the terms ‘drunkard’ and 
‘habitual drunkard’ mean the same 
thing’); Gourlay v. Gourlay, 16 R. I. 
705, 19 A 142. 


4. Com. v. Whitney, 5 Gray 
(Mass,) 85. 
Suncom? —ve Whitney, 5°" Gray 


(Mass.) 85, 86, Leavitt v. Morris, 105 
Minn, 170, 176. 117 NW 393, 17 LRA 
NS984, 15 AnnCas 961; Sitton v. 
Grand Lodge A. O. U. W., 84 Mo. A. 
208, 212; Rude v. Nass. 79 Wis. 321, 
331, 48 NW 555, 24 AmSR 717. 

{a] Other definitions.— (1) One 
who has “the habit of indulging in 
intoxicating liquors so firmly fixed 
that he becomes intoxicated as often 
as the temptation is presented by his 
being in the vicinity where liquors 


are sold.’ Magahay v. Magahay, 35 
Mich 210. (2) “Gross and confirmed 
habits of intoxication.” Blaney v. 


Blaney, 126 Mass. 205, 206. (3) “To 
be an habitual drunkard a person 
does not have to be drunk all the 
-time, nor necessarily incapacitated 
from pursuing during the working 
hours of the day, ordinary unskilled 
manual labor. One is an habitual 
drunkard, in the meaning of the di- 
vorce laws, who has a fixed habit of 
frequently getting drunk. It is not 
necessary that he be constantly or 
universally drunk, nor that he have 
more drunken than sober hours; it is 
enough that he have the habit so 
firmly fixed upon him that he be-, 
comes drunk periodically, or that he 
is unable to resist when the oppor- 
tunity and temptation is presented.” 

Page v. Page, 43 Wash. 293, 297, 86 
P 582, 117 AmSR 1054, 6 LRANS 914. 
(4) “an habitual drunkard means 
more than being drunk on two or 
three occasions within a given time, 
—two or three times within a given 
number of months; ... it means the 
use of intoxicating liquors to such 
an extent as to in some manner dis- 
qualify a man from pursuing his 


avocation.” Rude v. Nass, 79 Wis. 
321, 330, 48 NW 555, 24 AmSR 
a Ber 

[b] “Intemperance, (1) having 


reference to the use of liquor, may 
be defined to be the habitually exces- 
sive use of intoxicating liquors. It 
is not correct to say that the habitual 
use of intoxicating liquor constitutes 
intemperance, for, while the habit- 
ually excessive use of intoxicating 
liquor is intemperance, the habitual 
use of intoxicating liquor is not in-' 
temperance, unless the habitual use 
is also excessive to the extent of pro- 
ducing intoxication.” Evans v. Mod- 
ern Woodmen of America, (Mo. A.) 
129 SW °485, 491. (2) To be ‘“intem- 
perate” is to indulge excessively or 
inordinately. Hope v. Maccabees, 
(N. J.) 102 A 689. 

6. State v. Savage, 89 Ala. 1, 6, 7 
S 183, 7 LRA 426; Walton. v. Walton, 
34 Kan. 195, 8 P 110 (holding that be- 
fore a man can be regarded as an 
habitual drunkard, it must appear 
that he drinks to excess so frequently 
as for it to become a fixed habit or 
practice with him); Miller v. Gleason, 
LOh, Cir. '\Ctia3 74, .376,2 10Oh. ‘Cir. 
Dec. 20, 21. 

7. Lester v. Sampson, (Mo. A.) 180 
Sw 419, 421; U. S. v. McMann, 4 Phil- 
ippine 561, 565; State v. Pratt, 34 Vt. 

25 


323, a 
Ludwick v. Com., 18 Pa. 172. 


8. 
9. Ala.—State v. Savage, 89 Ala. 
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yet be sober for days and weeks together,’® the 


An habitual 


a fixed habit of | ness.14 


[§ 3] 


Thus [§ 4] 


ly 7 (S183, 7 LRA 426; Tatum v. 
State, 63 Ala. 147, 152. 

Kan.—Walton y. Walton, 34 Kan. 
195, 198; 8 BP 110. 

Mo.—Lester v. Sampson, (A.) 180 
SW 419. 

Oh.—Miller v. Gleason, 18 Oh. Cir. 
Ct. 374, 10 Oh. Cir. Dec. 20, 21. 

Or.—McBee v. McBee, 22 Or. 329, 
333, 29 P 887, 29 AmSR 613. 
bert ee eo VeCom.318> Pas72; 

Vt.—State v. Pratt, 34 Vt. 323. 

“To constitute an habitual druhk- 
ard, it is not necessary that a man 
should be always drunk. It is im- 
possible to lay down any fixed rule 
as to when.a man shall be deemed an 
habitual drunkard. ... It may, how- 
ever, be Safely said, that to bring a 
man within the meaning of the Act, 
it is not necessary he should be al- 
ways) drunk. Occasional acts of 
drunkenness, as the Judge says, do 
not make one an habitual drunkard. 
Nor is it necessary he should be con- 
tinually in an intoxicated state. A 
man may be an habitual drunkard, 
and yet be sober for days and weeks 
together. The only rule is, has he a 
fixed habit of drunkenness? Was he 
habituated to intemperance whenever 
the opportunity offered?” Ludwick v. 
Com., 18 Pa. 172, 174. 

[a] One who is drunk or intoxi- 
cated cne half of his time is an habit- 
ual drunkard. Ludwick y. Com., 18 
Paa17v2: 

10. State v. Savage, 89 Ala. 1, 7 
S 183, 7 LRA 426; Ludwick v. Com., 
18 Pa. 172; Page v. Page, 43 Wash. 


293, 86 -P° 582, 117 AmSR 1054, 6 
LRANS 914. 
11. Walton v. Walton, 34 Kan. 195, 


198, 8 P 110 (where the court said: 
“A precise definition of this expres- 
sion applicable to every case cannot 
well be given. It is true, as argued 
by the defendant, that a man may 
drink occasionally to excess, and yet 
not be an habitual drunkard; but to 
constitute him one, it is not neces- 
sary that he should be constantly un- 
der the influence of intoxicating liq- 
uors. A man may be an habitual 


| drunkard even though there be inter- 


vals when he entirely refrains from 
the use of intoxicating drinks. But 
before he can be regarded as such, 
it must appear that he drinks to ex- 
cess so frequently as [for it] to be- 
come a fixed practice or habit with 
him’); Ludwick v. Com., 18 Pa. 172, 


12. State v. Savage, 89 Ala. 1, 9, 7 
S 188, 7 LRA 426; Com. v. McNamee, 
112 Mass. 285; Com. vy. Whitney, 5 
Gray (Mass.) 85, 86 (where the court 
said: “The exact degree of intem- 
perance which constitutes a drunk- 
ard, it may not be easy to define. 
But speaking in general terms, and 
with the accuracy of which the mat- 
ter is susceptible, he is a drunkard 
whose habit is to get drunk, ‘whose 
ebriety has become habitual.’ To con- 
viet a man of the offence of being a 
eommon drunkard, it is, at the least, 
necessary to show that he is an 
habitual drunkard. Indeed the terms 
‘drunkard’ and ‘habitual drunkard’ 
mean the same thing”’’). See also 
supra § 2. 

“Wither of the expressions may 
in general terms be defined as mean- 
ing one who drinks intoxicating liq- 
uors to excess with habitual fre- 


1174. 


C. Common Drunkards. 
mon drunkard’’ has been considered as synonymous 
with ‘‘habitual drunkard.’’ }” 
D. Drunkenness. 

commonly understood is the state of being drunk or 
overpowered by intoxicants;1* ebriety, inebriation, 
intoxication ;'+ the term does not include the phys- 


only test being, has he a fixed habit of drunken- 


The term ‘‘com- 


‘“Drunkenness’’ as 


quency.” State v. Savage, 89 Ala. 1, 
Se else Sosel) Wa ECA 4:26: 

[a] “The use of the word ‘com- 
mon’ imports frequency.” Com. v. 
McNamee, 112 Mass. 285, 286. 

[b] Statutory definition. — (1) 
“Every person who shall have been 
convicted three times, within a pe- 
riod of six months of intoxication, 
under such circumstances as to 
amount to a violation of decency, or 
who shall be proved to have been 
thus intoxicated three times within 
the period of six weeks, shall be 
deemed a common drunkard.” State 
Veeeliy nna, al GR Ts LO AAS AGT Ose) 
To constitute a person a common 
drunkard, where he has not been 
convicted of intoxication under such 
circumstances as to amount to a 
violation of decency, he must have 
been intoxicated three several times 
within a period of six weeks. State 
VaokKielly,ei2/Re als 53d. 

13. Ala.—State v. Robinson, 111 
Ala. 482, 485, 20 S 30; State v. Sav- 
ae $98 Adan 1850 7 Sei, 83) ie ERA 

Ill.— Youngs v. Youngs, 130 Ill. 230, 
234, 22 NE 806, 17 AmSR 313, 6 LRA 


548 (where the court said: “It can 
not be doubted, we think, that the 
word ‘drunkenness’ is used in said 


statute in its ordinary and popular 
sense. The primary signification of 
the word, as given by Webster, is: 
‘The state of being drunken, or over- 
powered by alcoholic liquor; intoxica- 
tion; inebriety.’ In Bouvier’s Law 
Dictionary it is defined as ‘the condi- 
tion of a man whose mind is affected 
by the immediate use of intoxicating 
drinks.’ A similar definition is given 
by Rapalje and Lawrence in their 
Law Dictionary, viz.: ‘Disorder of the 
mind occasioned by the recent use of 
intoxicating liquor’ ’’). 

ea oetate v. Garvey, 11 Minn. 

Nebr.—Freeburg v. State, 92 Nebr. 
aiet 349, 138 NW 148, AnnCas1913E 

Porto Rico.—Peo. 13 
Porto Rico 179, 185. 

“Drunkenness is that effect pro- 
duced on the mind, passions, or body, 
by intoxicants taken into the system, 
which so far changes the normal con- 
dition, as to materially disturb and 
impair the capacity for healthy, ra- 
tional action or conduct; which 
causes abnormal results, or such as 
would not ensue, in the absence of 
the intoxicants—the changed effect 
produced by the immoderate, or ex- 
cessive use of intoxicants, as con- 
trasted with normal status and con- 
duct.” State v. Savage. 89 Ala. 1, 8, 
ae 7, 1838, 7 LRA 426 [quot Century 


v. Cancel, 


“A person is drunk in legal sense 
when he is so far under the influence 
of intoxicating liquor that his pas- 
sions are visibly excited or his judg- 
ment impaired by the liquor.” State 
v. Pierce, 65 Iowa 85, 88, 21 NW 195. 

[a] Difficulty of accurate defini- 
tion.— It may well be doubted wheth- 
er the term “drunkenness” is sus- 
ceptible to any accurate definition 
for practical purposes. Midland Val- 
ley R. Co. v. Hamilton, 84 Ark. 81, 87, 
104 SW 540. 

Elements of the crime of drunken- 
ness see infra § 6 et seq. 

14. Ring v. Ring, 112 Ga. 854, 856, 
38 SE 330; Com. vy. Whitney, 11 Cush. 
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ical state resulting from the use of drugs,'’ except 
“<Tntoxication’’ and 
‘‘drunkenness’’ are synonymous,'? and one may be 
said to be intoxicated when liquor has affectéd his 
faculties to such an extent as to cause him to lose 
self-control,!8 but not when his drinking does not 


where a statute so provides.'® 


(Mass.) 477, 479; Leavitt v. Morris, 
105 Minn. 170, 176, 117 NW 393, 17 
LRANS 984, 15 AnnCas 961; Clark Vv. 
State, 53 Tex. Cr. 529, 531, 111 SW 
659. 

15. Ring v. Ring, 112 Ga. 854, 38 
SE 330; Youngs v. Youngs, 130 Ill. 
230, 234, 22 NE 806, 17 AmSR 318, 
6 LRA 548; Com. vy. Whitney, 11 Cush. 
(Mass.) 477; Dawson vy. Dawson, Zo 
Mo. A. 169. 

16. Gowey v. Gowey, 191 Mass. 
72, 77 NE 526; Burt v. Burt, 168 Mass. 
204, 46 NE 622. 

Drunkenness by use of drugs as an 
offense see infra § 14. 

17. Ga—Ring v. Ring, 112 Ga. 
854, 38 SE 330; O’Connell v. State, 5 
Ga. A. 284, 62 SE 1007. 


Jlowa.—Smith v. Bigelow, 19 lowa 
459. 

Mass.—Com. v. Whitney, 11 Cush. 
477, 


Nebr.— Freeburg v. State, 92 Nebr. 
346, 138 NW 143, AnnCas1913E 110. 

Okl.—Mutual L. Ins. Co. v. John- 
son, 166 P 1074. 

TNex.—Glark v. State, 63) "Dex. (Cr. 
529, 111 SW 659. ; 

[a] A person may be convicted of 
drunkenness, although the act desig- 
nates the offense as “intoxication.” 
Com. v. Tryman, 62 Pa, Super. 241. 

18. Roden v. State, 136 Ala. 89, 
84 S 351; State v. Huxford, 47 Iowa 
16; Peo. v. Cancel, 13 Porto Rico 179; 
Evers v. State, 81 Tex. Cr; 318, 20 
Sw 744, 37 AmSR 811, 18 LRA 
421. See also Sapp v. State, 116 Ga. 
182, 184, 42 SE 410 (where, in a 
prosecution for selling liquor to a 
drunken or intoxicated person, the 
court in its instruction defined intoxi- 
cation as follows: “Under the law a 
man is intoxicated whenever he is so 
much under the influence of spiritu- 
ous or intoxicating liquors that it so 
operates upon him, that it so affects 
his acts, or conduct or movement, 
that the public or parties coming in 
contact with him could readily see 
and know that it was affecting him in 
that respect. A man to that extent 
under the influence of liquor that 
parties coming in contact with him, 
or seeing him, would readily know 
that he was under the influence of 
liquor, by his conduct or his words 
or his movements, would be sufficient 
to show that such party was intoxi- 
cated’); Lafler v. Fisher, 121 Mich. 
60, 62, 79 NW 934, 935 (where, in a 
civil action for damages for selling 
liquor to an intoxicated person, the 
following instruction was upheld: “I 
want to say a word to you in refer- 
ence to what may be deemed an ‘in- 
toxicated person’. within the meaning 
of the statute. When it is apparent 
that a person is under the influence 
of liquor, or when his manner is un- 
usual or abnormal, and his inebriated 

‘condition is reflected in his walk or 
conversation, when his ordinary 
judgment and common sense are dis- 
turbed, or his usual will power is 


temporarily suspended, when these or} 


similar symptoms result from the use 
of liquors, and are manifest, then, 
within the meaning of the statute, 
the person is intoxicated, and any one 
who makes a sale of liquor to such 
person violates the law of the State. 
It is not necessary that the person 
should be so-called ‘dead drunk,’ or 
hopelessly intoxicated; it is enough 
that his senses are obviously de- 
stroyed or distracted by the use of 
intoxicating liquors’’). 

{a] Other definitions.—(1) 
toxication’ ... means 


“ce STi 
an abnormal 
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[§ 5] 


| drunkenness’’ 


* 


visible excitation of the passions, an 
impairment of the judgment, or a 
derangement or impairment of phys- 
ical functions or energies. ... This 
implies a condition which would not 
result from reasonable, ordinary and 
moderate use of the most intoxicat- 
ing liquors.” Wadsworth v. Dun- 
nam, 98 Ala. 610, 613, 18 S 597 [quot 
Freeburg v. State, 92 Nebr. 346, 350, 
138 NW 1438, AnnCas1913E 1101). (2) 
The word ‘intoxicated’ as used in 
the statute declaring it a misde- 
meanor to be found intoxicated means 
that the condition described therein 
has been produced by the drinking of 
intoxicating spirituous liquors. State 
v. Kelley, 47 Vt. 294. (3) ‘‘Drunken- 
ness is that effect produced on the 
mind, passions or body, by intoxi- 
cants taken into the system, which so 
far changes the normal condition, as 
to materially disturb and impair the 
capacity for healthy, rational action 
or conduct; which causes abnormal 
results, or such as would. not ensue 
in the absence of the intoxicants— 
the changed effect produced by the 
immoderate, or excessive use of in- 
toxicants, as contrasted with normal 
status and conduct.” State v. Rob- 
inson, 111 Ala. 482, 30 S 30; State v. 
Savage, 89 Ala. 1, 8, 7 S 183, 7 LRA 
426. (4) Drunkenness is “an arti- 
ficial, voluntary, contracted madness, 
which, depriving men of their rea- 
son, puts them in a temporary frenzy, 
and which the law looks upon as*an 
aggravation of the offense.” Mix v. 
McCoy, 22 Mo. A. 488, 491. (5) “A 
man is intoxicated whenever he is so 
much under the influence of spiritu- 
ous or intoxicating liquors that it so 
operates upon him, that it so affects 
his acts, or conduct, or movement, 
that the public or parties coming in 
contact with him could readily see 
and know that it was affecting him 
in that respect.” O’Connell v. State, 
5 Ga. A. 234, 236, 62 SE 1007. 


ae Roden vy, State, 136 Ala, 89, 34 
Ss 5 
[a] Degrees of drunkenness.—(1) 


“The term ‘drunk’ is synonymous with 
the word ‘intoxicated,’ and is of vary- 
ing degrees. This was recognized by 
the learned Chief Justice of the Court 
of Civil Appeals when this case was 
first before that court (Paris, ete., R. 
Co: v: Robinson, 53 Tex.” Ciy. A. 1:2; 
18, 114 SW 661), in the following lan- 
guage: ‘Intoxication is of varying de- 
grees. A person so under the in- 
fluence of liquor as not to be entirely 
himself is intoxicated, yet he may not 
betray it by either movement or 
word and his condition may not be 
discernable by his intimate friends. 
It would hardly be contended that as 
to such person the carrier must re- 
sort to other than the ordinary means 
for his safety. Again, a person may 
be “staggering drunk” and yet be 
capable of transacting with intelli- 
gence important business, and with 
great foresight providing under given 
circumstances, for his own safety 
and comfort.’ That the term ‘drunk’ 
is not a well defined term either in 
law or in the common acceptation of 
the meaning of the word, is found in 
the fact that all the standard dic- 
tionaries make its meaning synony- 
mous with the word ‘intoxicated.’ The 
fact that the term ‘drunk’ or ‘intoxi- 
cated’ is a term of varying degrees is 
recognized. ... ‘There are degrees 
of intoxication or drunkenness. A 
man is said to be “dead drunk” when 
he is perfectly unconscious—power- 
less. He is said to be “stupidly 


mental or physical condition due to | drunk” when a kind of stupor comes 


the influence of alcoholic liquors—a! over him. He is said to be “stagger- 


bet 


‘Habitual 


ing drunk” when he staggers in walk- 
ing. He is said to be “foolishly 
drunk” when he acts the fool. All 
these are cases of drunkenness, of 
different degrees of drunkenness. So 
it is a very common thing to say a 
man is “badly intoxicated,” and again 
that he is “slightly intoxicated.” 
There are degrees of drunkenness 
and therefore many persons may say 
that a man was not intoxicated be- 
cause he could walk straight; he 
could get in and out of a wagon. 
Whenever a man is under the in- 
fluence of liquor so as not to be 
entirely himself, he is intoxicated, al- 
though he can walk straight. Al- 
though he may attend to his busi- 
ness, and may not give any outward 
and visible signs to the casual ob- 
server that he is drunk, yet if he is 
under the influence of liquor so as 
not to be himself, so as to be ex- 
cited, and not to possess that clear- 
ness of intellect and control of him- 
self that he otherwise would ‘have, 
he is intoxicated.’” Paris, ete. R. 
Co. v. Robinson, 104 Tex. 482, 486, 140 
SW 434, 485. To same effect Elkin 
v. Buschner, (Pa.) 16° A 102. (2) 
“Drunkenness may be said to have 
two degrees in its effects upon the 
memory and discretion. The one of 
these is mere intoxication. ... The 
other effect of drunkenness is mental 
unsoundness, brought on by excessive 
drinking, which remains after the 
intoxication has subsided.” Beasley 
vente 50 Ala. 149, 152, 20 AmR 


Degree of intoxication necessary to 
constitute the offense of drunkenness 
see infra § 15. 

20. Ark.—Brown'v. Brown, 38 Ark. 
324, 328. 

Cal.—Mahone y. Mahone, 19 Cal. 
626, 81 AmD 91. 

Conn.—Dennis v. Dennis, 68 Conn. 
186, 193, 36 A 34, 57 AmSR 95, 34 
LRA 449, 

Fla.—Burns v. Burns, 13 Fla. 369, 


376. 
Mo.—Lester v. Sampson, (A.) 180 
Sw 419, 421. . 
{a] The phrase “habitual drunk- 


enness” must be construed with ref- 
erence to the particular mischief in- 
tended to be remedied by the law 
makers. State v. Savage, 89 Ala. 1, 
78 183, 7 LRA 426. 

_ [b] The evident policy of the law 
is to treat habitual drunkenness as a 
curable disease. Matter of A., 17 Pa. 
Dist. 644. 

21. Brown v. Brown, 38 Ark. 324 
(holding that the person may be so 
addicted, although he may not be 
oftener drunk than sober, may even 
be sober for weeks); Mahone v. Ma- 
hone, 19 Cal. 626, 627, 81 AmD 91; 
spin ie v. Richards, 19 Ill. A. 465, 

[a] “The phrase ‘habitual intem- 
perance’ scarcely requires an inter- 
pretation; it is easily understood. It 
means the custom or habit of getting 
drunk. The constant indulgence in 
such stimulants as wine, brandy and 
whisky, whereby intoxication is pro- 
duced. Not the ordinary use, but the 
habitual abuse of them. The habit 
should be actual and confirmed. It 
may be intermittent. It need not be 
continuous, or even of daily occur- 
rence.” Mack v. Handy, 39 La. Ann. 
491, 497, 2 S 181. To same effect 
Burns v. Burns, 13 Fla. 369. 

[b] “The words ‘continued drunk- 
enness’ are used in their ordinary 
Sense in our Statutes, and signify 
gross and confirmed habits of intoxi- 
cation.” Gourlay v. Gourlay, 16 R. J. 
705, 707, 19 A 142, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[s§ 45 
affect or disturb his mental or physical faculties.’ 

E. Habitual Drunkenness. 
is the fixed habit of frequently get- 


ing drunk;*° the term does not necessarily imply a 
state of continual drunkenness.?! 


Sahl is hei 


& ‘ * 7 
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II, THE CRIME OF DRUNKENNESS 


[§ 6] A. At Common Law. 


as to become a public nuisance.”* 


states, however, public drunkenness was recognized 


as a common-law offense.?4 
[§ 7] B. By Statute. 


jurisdictions.?° 


[$ 8] C. Municipal Regulation. 
state has penalized a certain act, the exercise of this 
power on the part of the state excludes the right of 
a municipality to punish for the same act,?° unless 
by express legislation the state has authorized it so 
Under a statute authorizing cities and 
towns to prevent by ordinance injury or annoyance 


to do.?7 


Degree of intoxication necessary to 
he guilty of the crime of being an 
habitual drunkard see infra §§ 15, 
4: 


2. 

22. 4 Blackstone Comm. p 864 
(where drunkenness is classed under 
offenses against God and religion); 
Jacob’L. D. See also argument of 
counsel in Com. v. Miller, 8 Gray 
(Mass.) 484, 485. 

[a] Statute—It was made an of- 
fense by 4 Jac. 1c 5. 

Criminal law and criminal prosecu- 
tions generally see Criminal Law 16 


(OMFS fen «21 Fs 
23- State yv. Locker, 50:;N. J. L. 
Haig Wa IA 7495 foits 2 Wharton Prec. 


Ind. p 778] (holding that -a single 
instance of an innkeeper being drunk 
in his own inn is not indictable at 
common law, unless it becomes a 
nuisance); State v. Deberry, 27 N. C. 
371, 373 (where the court said: ‘But, 
it is only when the act or acts done 
by a person, or the omission to act by 
a person, who by law ought to act, 
operate to the annoyance, detriment 
or disturbance of the public at large, 
that the offender becomes amenable 
to the public by way of indictment at 
common law’’). 

24. State v. Kelly, 138 Tenn. 84, 
195 SW 1126 (at common law it was 
obligatory upon the grand jury to 
prefer an indictment for one act of 
public drunkenness); State v. Smith, 
38 Heisk. (Tenn.) 465; State v. Gra- 
ham, 3 Sneed (Tenn.) 134; Hutchison 
v. State, 5 Humphr. (Tenn. ) 142; 
Smith vy. State, 1 Humphr. (Tenn.) 
396 [cit 4 Blackstone Comm. p Sits 
Tipton v. State, 2 Yerg. (Tenn.) 542 
543 (holding that public drunkenness 
was an indictable offense at common 
law, the court saying: “The perni- 
cious influence of an evil example is 
plain to every reflecting mind, and the 
powerful influence of this vice upon 
society, not only in its effect on the 
relations of private life, but also as 
being the origin, the fomenter, and 
the promoter of the greater portion 
of public crime of the country, proves 
it to be what it is, an indictable of- 


fence’). See also State v. Brown, 38 
Kan. 890, 897, 16 P: 259 (where it 
was said: “Voluntary drunkenness in 


a public place was always a misde- 
meanor at common law; and it was 
always wrong morally and legally. It 
is malum in se’’). 

25. See statutory provisions; and: 

Ga.—Peterson v. State, 13 Ga. A. 
766, 79 SE 927; Haines v. State, 8 
Ga. A. 627, 70 SE 84. 

Ind.—State v. Tincher, 21 Ind. A. 
142. 51 NE 948. 

Mass.—Com, v. Conlin, 184 Mass. 
195, 68 NE 207. 

v. Camp, 142 Mich. 

219, 105 NW 155. 


Mich.—Peo. 
N. H.—Strafford County v. Dover, 


CLINGS Ely 607, 
N. Y.—Peo. v. Markell, 20 Misc. 
164,45 NYS; 904) 120Ne Y. Cre :31:7 


(intoxication in a public place a mis- 


demeanor). 
Tex.—Pugh v. State, 55 Tex. Cr. 


By the early com- 
mon law of England public drunkenness was not an 
offense,?? unless attended with such circumstances 


Drunkenness as an of- 
fense is now regulated by statute in the various 


In some of the 


Where the 


462, 117 SW 817, 131 AmSR 822. 

[a] Public intoxication, under the 
Excise Act, is a crime. Peo: =v; 
Mrench 1 02) NAY. 98329 TNE 919155 
AmR 844, 4 N. Y. Cr. 447 [aff 39 Hun 
BOG Ke ON Fey Cres 0OTs 
Single act of drunkenness.— 
Under some statutes it is discretion- 
ary with the grand jury to prefer an 
indictment for one act of public 
drunkenness. State v. Kelly, 138 
Tenn. 84, 195 SW 1126. 

26. Howell v. State, 13 Ga. A. 74, 
%8 SH 859; Hx p. Schmidt, 24 °S. C. 
363 (holding that the crime of being 
drunk and disorderly is an entirely 
different offense from the crime of 
being simply found “drunk or grossly 
intoxicated” in any street, highway, 
ete., and an ordinance describing a 
penalty for the first offense is not 
repealed by a statute defining the sec- 
ond offense); Winslow v. Gallagher, 
2TIINS Brn25: 

[a] Conflict of laws.—A municipal 
by-law for the punishment of persons 
intoxicated on the public streets is 
not rendered inoperative by 32 & 33 
Vict. ec 28, which was an act against 
vagrants. Winslow v. Gallagher, 27 
NEGB: 25: 

Offenses against state and munici- 
pality see Criminal Law § 20. 

Powers of municipality generally 
see Municipal Corporations [28 Cye 
257 et seq]. 

27. Howell v. State, 13 Ga. A. 74, 
78 SHE .859. 

[a] Charter provision “to prevent 
and restrain drunkenness” includes 
the power to prohibit the sale or giv- 
ing of liquors to an habitual drunk- 
ard. Woods v. Prineville, 19 Or. 108, 
23 P 880. 


28. De Witt v. Lacotts, 76 Ark. 
250, 88 SW 877. 

29. De Witt v. Lacotts, 76 Ark. 
250, 88 SW 877%. 

80. Jefferies v. Defiance, 11 Oh. 
Dec. (Reprint) 144, 25 CincLBul 68 


(holding that, under Rev. St. § 2108, 
only when intoxication results in a 
disturbance of the good order and 
quiet of the corporation is it punish- 
able by ordinance). 

81. See statutory provisions; and: 

Ind.—Evans v. State, 59 Ind. 563 
(holding that 1 Rev. St. [1876] p 872 
§ 11, providing that any person of 
sound mind found in any public place 
in the state of intoxication should be 
deemed guilty of a misdemeanor, etc., 
sufficiently defines the offense of in- 
toxication); State v. Waggoner, 52 
Ind. 481; State v. Sowers, 52 Ind. 
311; State v. Tincher, 21 Ind. A. 142, 
51 NE 943. 

N. H.—State v. Stevens, 36 N. H. 
BRR State Veal 22 tN. ed 884. 
N. Y.—Peo. v. Soule, 142 NYS 


876. 

Ss. C—Ex p. Schmidt, 24 S. &. 
363. 

Tex.—January v. State, 66 Tex. Cr. 
802, 305, 146 SW 555: Pugh v. State, 
55 Tex. Cr. 462, 117 SW 817, 131 Am 


SR 822; Murchison vy. State, 24 Tex. 
A. 8, 5 SW 508. 


within the corporate limits from anything danger- 
ous, offensive, or unhealthy, an ordinance making it 
an offense to appear or be found in a state of intoxi- 
cation or drunkenness on any street was a valid 
exercise of power,?5 and does not conflict with a 
statute providing for the arrest and punishment of 
drunken persons.”® 
utes limit the power of a municipality to punish 
intoxication to cases when it results in a disturbance 
of the good order and quiet of the corporation.*° 

[§ 9] D. Elements of Offense—1. 
In General. In order to be subject to criminal prose- 
eution for drunkenness or intoxication, the statutes 
usually require that the offense shall be committed 
in a public place,?? which has been defined to be a 
place where the public has a right to go and to be,*” 


In some jurisdictions the stat- 


Place—a. 


“The gravamen of this offense is 
drunkenness in a public place where 
it will be a nuisance to mankind, that 
is, to an assemblage of people.” 
January v. State, 66 Tex. Cr. 302, 
305, 146 SW 555. 

32. Ind.—State v. Waggoner, 52 
Ind. 481; State v. Sowers, 52 Ind. 311; 
State v. Tincher, 21 Ind. A. 142, 51 
NE 943. 

N. Y.—Peo. v. Soule, 142 NYS 876. 

S. D.—Hllis v. Archer, 38 S. D. 285, 
288, 161 NW 192 [cit Gye]. 

Tex.—Murchison v. State, 24 Tex. 
A. 8, 5 SW 508. 

Ont.—Rex v. Leitch, 36 Ont. L. 1, 9 
OntWN 471 (village blacksmith’s 
forge held a public place). 

[a] A “public place’ does not 
mean a place devoted solely to the 
uses of the public, but it means a 
place which, in point of fact, is pub- 
lic as distinguished from private,—a 
place that is visited by many per- 
sons and is usually accessible to the 
neighboring public.’ Murchison v. 
State, 24 Tex. A. 8, 5 SW 508. 

{[b] A grand jury room (1) while 
the grand jury was in session is a 
publie place. Murchison v. State, 24 
Tex. A. 8, 5 SW 508. (2) However, 
it was held error for the court to 
charge, as a matter of law, that a 
grand jury room was a public place, 
the court saying: “A place may or 
may not be a public one according to 
the facts and circumstances.” Clin- 
ton v. State, 64 Tex. Cr. 446, 447, 142 
SW 591. 

{c] Hotel.—(1) A hotel is prima 
facie a public place and its porches, 
veranda, and the street adjoining it, 
are public places within the meaning 
Oise een ela: 1221 making intoxica- 
tion in a public place a misdemeanor. 
Peo. v. Soule, 142 NYS 876. (2) But 
it has also been held that a hotel is 
not a public place within the mean- 
ing of a statute making it an offense 
if a person is “found upon a street 
or in any public place in an intoxi- 
cated condition.” Rex v. Cook, 27 
Ont, L. 406, 4 OntWN 383, 23 OntWR 
425. (3) A room in a hotel is not 
a public place in this sense. Bor- 
eaux ve State;osl Dexs Crisis 
SW 603. 

[d] Highways and streets.—Un- 
der such a statute a public highway 
is a public place and a street is a 
public highway and therefore a pub- 
lic place. State v. Moriarty, 74 Ind. 
103; State v. Stevens, 36 N. H. 59; 
State v. Hall, 22 N. H. 384. 

[e] A schoolhouse where people 
are assembled for religious worship 
is a public place, within Pen. Code 
(1911) art 204, punishing drunken- 
ness in a public place. January Vv. 
State, 66 Tex. Cr. 302, 146 SW 555. 

{f] “A place of religious worship 
resorted to by people in general is a 
public place.” January v. State, 66 
Tex. Cr) 302,°305;' 146 SW 555. 

[g] Railway depot is a public 
place within the meaning of the 
statute. Pratt v. Brown, 80 Tex. 608, 
16 SW 448. 
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but does not include all places where people may be 
congregated,*? as for example a private residence 
where a social party is given®* with or without 
invitation.2> Some statutes impose no limitation as 
to place.%® 

To be found intoxicated is made an offense by 
the statutes in some jurisdictions,** and under such 
statutes it has been held that to become intoxicated 
is not an offense, but to be found so is one.*® 

Public drunkenness. To violate an ordinance 
against ‘‘public drunkenness,’’ it is not necessary 
to be drunk in a public place; public drunkenness 
is not equivalent to drunkenness in a public place.*? 

[§ 10] b. When Designated by Statute. In 
some jurisdictions the statutes designate the places 
where it is unlawful for a person to be or appear 
in an intoxicated condition.4? Under a statute 
making it an offense for ‘‘any person to be or ap- 
pear in an intoxicated condition on a public street 
or highway,’’ it was held that ‘‘public highway’’ is 
not synonymous with ‘‘public road,’’4* and that 
the word ‘‘on’’ as used in the statute did not 
include or mean ‘‘near.’’ 4” However, under a stat- 
ute making it an offense to be drunk or intoxicated 
on a public street, ete., it was held that a person 
intoxicated when walking on a public street to pri- 


6c 


[h] Open doorway of barn which 
opened toward a public alley is a 
public place. Ellis v. Archer, 38 S. D. 
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intoxicated in any hotel, tavern, inn, 
or place of public business, or in any 
railway car or street car, or in any 


“[§§ 9-12 


vate land adjacent thereto, where he was arrested 
before complaint made, was properly convicted of a 
violation of the statute.*? 

Within curtilage. A statute penalizing drunken- 
ness ‘‘within the curtilage of any private residence 
not in the exclusive possession of the person intox1- 
cated’’ was held to mean the appearing in an intoxi- 
eated condition in any portion of the area inclosed 
by the curtilage whether within or without the dwell- 
ing house.*4 

[§ 11] ce When Immaterial. When the offense 
made punishable by statute is ‘‘drunkenness by the 
voluntary use of intoxicating liquor,’’ the place 
where the offense was committed is not an element 
and is immaterial.*® 

[§ 12] 2. Indecent Condition or Conduct. Un- 
der the statutes in some jurisdictions it is not an 
offense for an intoxicated person to be or appear 
in a public highway or street,*® unless the intoxica- 
tion is manifest by boisterous or indecént condi- 
tion #7 or action,t® or by profane, vulgar, or unbe- 
coming language,*® or loud and violent discourse.®° 
Under such a statute a condition is ‘‘indecent’’ 
where it is offensive to public propriety, offending 
against delicacy, unfit to be seen, gross, or im- 
modest,°! even if there is no harmful act perpetrated 
must necessarily be to appear in- 


toxicated within the curtilage, be- 
cause unless there is a mansion or 


285, 161 NW 192. street, alley, lane, highway, or rail- | dwelling-house, there can be no cur- 
33. State v. Sowers, 52 Ind. 311;| way, or other public place. Peo.| tilage; and if there is a curtilage, 
State yv. Tincher, 21 Ind. A. 142, 51 pean one 142 Mich. 219, 105 NW ies dwelling-house must be within 
NE 943. 55. Tt2) 
84. State v. Sowers, 52 Ind. 311; 41. Johnson v. State, 1 Ga. A. 195, 45. Com. v. Conlin, 184 Mass. 195, 


State v. Tincher, 21 Ind. A. 142, 51 
NE 948; Pugh v. State, 55 Tex. Cr. 
462, 4638, 117 SW 817, 1381 AmSR 822 
(where the court said: “A private 
residence can not be a public place 
within the terms of our statute, nor 
at any time, unless it is made public 
by being thrown open for access to 
the public’). 

Private residence constituting pub- 
lic place within gaming laws see 
Gaming [20 Cyc 892]. 

SS ctate vi finchen, 21 9 Ind? A; 
142, 51 NE 948 (holding that a pri- 
vate residence, at which an ice cream 
supper and a dance are given, at- 
tended by a number of people, with 
or without invitation, is not a public 
place, within Horner Rev. St. [1897] 
§ 2091, punishing intoxication at pub- 
lic places). 


36. Kolb v. Peterson, (Utah) 168 
ete 
37.5 in re Rogers.7bi Vita 329, bd2 A. 


661; State v. Austin, 62 Vt. 291, 19 A 
117 (holding that by Rev. L. § 3121, 
which imposes a penalty on one 
found “intoxicated,” intoxication 
alone is a crime which is seen and 
witnessed by another).’ 


38. State v. Austin, 62 Vt. 291, 19 
PW alae 
39. State v. McNinch, 87 N. C. 567, 


570 (where the court said: “A man 
may be publicly drunk in a private 
place. If for instance the prosecutor 
had remained in Sneider’s bar-room 
and had been seen there by several 
persons, he would be said to be pub- 
licly drunk’’). 

40. See statutory provisions. 

[a] In Georgia under Acts (1905) 
p 114 it is unlawful for any person 
to be or appear in an intoxicated 
condition on any public street or 
highway, steamboat, or within the 
curtilage of any private residence not 
wholly in the possession of the per- 
son or persons intoxicated. Hutchin- 
son v. State, 8 Ga. A. 684, 70 SE 63; 
Haines v. State, 8 Ga. A. 627, 70 SH 
84, 

{b] In Michigan under Comp. L. 
(1897) § 11, 736, it is made an of- 


fense for any person to be drunk or! 


200, 58 SE 265 (where the court said: 
“We may say then, in brief, that the 
word ‘road’ refers to the land; ‘high- 
way’ denotes the easement, and that 
the land taken has been subjected to 
servitude, ‘carrying with it the right 
to use the soil for the purposes of 
repair and improvement; and in cit- 
ies, for the more general purposes 
of sewerage, the distribution of light 
and water, and the furtherance of 
public morality, health, trade, and 
convenience,’ A highway may be a 
road, but a road is not necessarily a 
public highway. To be a public high- 
way it must be, as stated in the 
indictment in this case, a public 
road’). 

Manner of establishing public 
ere see Highways [387 Cyc 17 et 
seq]. 

42. Hutchinson v. State, 8 Ga. A. 
684, 70 SE 63 (holding that under 
L. [1905] p 114, the word “on” is 
not synonymous with ‘‘near,’”’? and one 
could not be convicted under the act 
for being intoxicated on a porch or 
shed of a store, within fifteen to 
thirty feet of a public road). 

43. Peo. v. Lowerie, 163 Mich. 514, 
128 NW 741 (holding that, where the 
sheriff saw accused in a state of in- 
toxication on the main street of a 
village, and started toward him to 
arrest him, but before the arrest was 
made accused had passed from the 
highway onto the lot of a private citi- 
zen, he was nevertheless guilty of 
violating 3 Comp. L. § 11, 736, mak- 
ing it an offense for any person to be 
intoxicated in any street, alley, lane, 
highway, or other public place); Peo. 
NEechn 142 Mich. 219, 105 NW 

44. Haines v. State, 8 Ga. A. 627, 
631, 70 SE 84 (where the court said: 
“The point is made by counsel for 
the plaintiff in error, by a request to 
charge, which we think was properly 
refused, that being intoxicated in a 
dwelling-house is not penalized by 
the act of 1905 now under considera- 
tion. To our mind the: greater in- 
cludes the less, and to appear intoxi- 
cated in the residence of another 


68 NE 207 (holding that under Rev. 
L. p 1791 ¢ 212 § 89, providing that a 
person guilty of “drunkenness by the 
voluntary use of intoxicating liquor” 
shall be punished, the fact that de- 
fendant was drunk in a private dwell- 
ing house, where she made no dis- 
turbance, and was not exposed to 
public view, was no defense); Com. v. 
Miller, 8 Gray (Mass.) 484 (holding 
that drunkenness in another person’s 
room in the house in which defend- 
ant resides was punishable under 
Rev. St. c 130 § 18, without proof 
a the drunkenness was made pub- 
ic). 

46. Davis v. State, 14 Ga. A. 569, 
81 SE 906; Peterson v. State, 13 Ga. 
A. 766, 79 SE 927; Howell v. State, 13 
Ga. A. 74, 81°SE 247. 

47. lUollar v. State, 167 Ala. 112, 
52 S 745; Howell v. State, 13 Ga. A. 
74, 81 SE 247; Ford v. State, 10 Ga. A. 
442, 73 SE 605. 

48. Davis v. State, 14 Ga. A. 569, 
81 SE 906; Peterson v. State, 13 Ga. 
A’ 766, 79 SH 927. 

[a]. Reckless driving is not in- 
cluded within “indecent condition or 
acting,”’.as the term is used in Pen. 
Code (1910) § 442, providing that 
publie drunkenness, punishable un- 
der such section, must be made mani- 
fest by indecent condition or acting, 
etc. Davis v. State, 14 Ga. A. 569, 
81 SE 906; Peterson vy. State, 13 Ga. 
A. 766, 79 SE 927. 

49. Lollar v. State, 167 Ala. 112, 
52 S 745; Barrentine v. State, 18 Ga. 
A. 726, 90 SE 372; Peterson v. State, 
13 Ga. A. 766, 79 SE 927; Howell v. 
State, 13 Ga. A. 74, 81 SE 247. 

50. Lollar v. State, 167 Ala. 112, 
52 S 745; Peterson v. State, 13 Ga. A. 
766, 79 SE 927; Howell v. State, 13 
Ga. A. 74, 81 SE 247. 

51. Davis v. Davis, 14 Ga. A. 569, 
81 SE 906; Howell v. State, 13 Ga. A. 
74, 81 SE 247; Ford v. State, 10 Ga. A. 
442, 73 SE 605. 

[a] Applications —(1) A person 
who lies helpless on his back across a 
public highway while intoxicated vio- 
lates Pen. Code (1910) § 442. Howell 
v. State, 13. Ga. A. 74, 81 SH 247. 
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§§ 12-20] 


and no unbecoming language used;°? and such con- 
dition may be manifested in the prohibited method, 
even though the language used was caused by 
anger.>* 

[§ 13] 3. Voluntary Intoxication. In some ju- 
risdictions the erime of drunkenness as set forth in 
the statute consists of ‘‘drunkenness by the volun- 
tary use of intoxicating liquor.’’®* Under such a 
statute it is possible for one to be drunk without 
being guilty of the statutory offense.*® 

[§ 14] 4. Means of Intoxication. As a general 


‘rule the intoxication which results from the exces- 


sive use of opiates or drugs is not understood or de- 
scribed by ‘‘drunkenness’’ as used in the statutes 
punishing drunkenness.°* In some jurisdictions, 
however, the statutes include those who use narcotic 
drugs to such an extent as to be deprived of self- 
control.®? 

[§ 15] 5. Degree of Intoxication. Ordinarily, 
in order to be guilty of ‘‘drunkenness’’ or ‘‘intoxi- 
cation’’ as used in the statutes making it an offense, 
accused must be under the influence of intoxicating 
liquor to such an extent as to have lost the normal 
control of his bodily and mental faculfies.°® 

[§ 16] 6. Intent. To constitute the offense of 
being ‘‘found’’ intoxicated, it is not necessary that 
the liquor should have been drunk with the intent 
to become and to be found intoxicated.®® 

[§ 17] E. Defenses. It has been held to be no 
defense to the offense of being found in a public 
place in a state of intoxication that defendant .be- 
came drunk from liquor taken pursuant to a physi- 
cian’s prescription.©° On the other hand, it has 
been held that an honest mistake as to the intoxi- 
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eating qualities of the liquor taken may constitute 
a good defense.®+ 

[§ 18] F. Arresting without Warrant. The 
right to arrest without a warrant is usually regu- 
lated by statute.°* Under a statute providing that 
whoever is found in ‘‘any place’’ in a state of in- 
toxication, committing a breach of the peace, or dis- 
turbing others by noise, may be arrested without a 
warrant by a police officer, ‘‘any place’’ was con- 
strued to include a dwelling house in which accused 
resided.** But, under a statute making it an offense 
to be intoxicated in a public place, it was held that 
the statute authorizing arrest without warrant un- 
der certain conditions did not include a private resi- 
dence.** So where accused was taken before a 
magistrate and pleaded guilty to the complaint as 
contained in the warrant, he thereby submitted to 
the jurisdiction of the court and could not further 
object that he was arrested without a warrant.®° 
Under a statute requiring an officer who arrests an 
intoxicated person without a warrant to make a 
complaint against such person, an officer who in 
good faith has arrested a person who was not in- 
toxicated or who fails to make such a complaint is 
lable for assault.°° However, a complaint made by 
another at the request of an officer is sufficient,®” 
especially where the officers present testify at the 
time.°& 

[§ 19] G. Jurisdiction. The jurisdiction of 
particular courts over prosecutions for drunkenness 
is regulated by statute.°° 

[§ 20] H. Indictment, Information, or Com- 
plaint?°—l. In General. It is a general rule in 
criminal pleading that an indictment must state the 


(2) Where accused went to the pri- 
vate dwelling house of another in 
such an intoxicated condition that, in 
attempting aimlessly to grab a little 
child, he fell in the middle of the 
floor, it was held to be a violation of 
the statute as the intoxication was 
manifested by the indecent condition 
of accused. Ford v. State, 10 Ga, A. 
442, 73 SE 605. 

52. Ford v. State, 10 Ga. A. 442, 
73 SE 605. 

53. Lollar v. State, 167 Ala. 112, 
52-S 745. 

54. See statutory provisions. 

55. Com. v. Coughlin, 123 Mass. 
436. 

56. Youngs v. Youngs, 130 Ill. 230, 
22 NE 806, 17 AmSR 3138, 6 LRA 548 
(aft 33 1, A. 224]; Com. v. Whitney, 
11 Cush. (Mass.) 477. See also supra 
§ 4 


57, In re House, 23 Colo. 87, 46 P 
117, 33 LRA 832; Gasquet’s Interdic- 
tion, 186 La. 957, 68 S 89 (holding 
that “inebriate or habitual drunkard,” 
as used in Act [1890] No. 100, au- 
thorizing interdiction, is a person 
who has acquired the habit of using 
intoxicating liquors or narcotic 
drugs to such an extent as to de- 
prive him of self-control). 

[a] In Colorado, a “drunkard” is 
defined, in the statute in reference to 
the drink cure, as any person who 
has acquired the desire of using alco- 
holic or malt drinks, morphine, 
opium, cocaine, or other narcotic sub- 


_stances, for the purpose of producing 


intoxication to such a degree as to 
deprive him or her of reasonable 
self-control. In re House, 23 Colo. 87, 
46 P 117, 33 LRA 882. 

58. Roden y. State, 136 Ala. 89, 34 
S 351 (holding that under Code 
[1896] § 4656, prohibiting drunken- 
ness in a public place, a person can- 
not be said to be intoxicated or drunk 
when his potations do not affect, dis- 


‘ turb, or interfere with his mental or 


physical faculties); Brooke v. State, 

86 Ark. 364, 111 SW 471; Freeburg v. 

State, 92 Nebr. 346, 138 NW 143, 
[19 Cc. J.—81j 


AnnCas1913H 1101 (holding that, al- 
though one may be under the influ- 
ence of liquor, ke is not necessarily 
intoxicated, which means loss of 
normal control of one’s bodily and 
mental faculties); Gard v. State, 33 
Oh. Cir. Ct. 632 (holding that the de- 
gree of intoxication contemplated by 
Gen. Code § 13194, providing a pen- 
alty therefor, is not established by 
proof of a flushed face, or the smell 
of liquor on the breath, or a dis- 
position to talk freely or loudly, but 
refers rather to a condition in which 
control has been lost either of the 
faculties or the muscles of locomo- 
tion). 

[a] Thus (1) the mere fact that 
the effect resulting from the use of 
intoxicating liquor is visible is not 
sufficient to show that the person is 
runk. Freeburg v. State, 92 Nebr. 
346, 138 NW 143, AnnCasi1913E 1101. 
(2) One who had been drinking and 
showed some signs of its effect but 
attended to his business in an or- 
derly ,manner and had not lost con- 
trol of his faculties was held not to 
be guilty of drunkenness. Brooke v. 
State, 86 Ark. 364, 111 SW 471. 

[b] The term “drunk” is properly 
defined as being under the influ- 
ence of intoxicating liquor to such 
an extent as to have lost the normal 
control of one’s bodily and mental 
faculties, and commonly to evince a 
disposition to violence, quarrelsome- 
ness, and bestiality. Brooke v. State, 
86 Ark. 364, 111 SW 471 [quot Stand- 
acd Dil 

Questions of law and fact see infra 


36. 
59. State v. White, 64 Vt. 372, 24 
State v. Hopkins, 56 Vt. 


60. State v. Sevier, 117 Ind. 338, 
340, 20 NE 245 (where the court said: 
“The offense doesnot consist in be- 
ing found in a state of intoxication, 
but in being found in a public place 
in a state of intoxication’’). 

61. State v. Brown, 38 Kan. 390, 
397, 16 P 259 (where the court quoted 


the maxim ignorantia facti excusat 
and .cited 1, Bishop’ Cr. lL. p. 301, but 
took the precaution to say that in- 
toxication through an honest mistake 
might not constitute a complete de- 
fense to the action: “If after be- 
coming drunk, he was still sufficient- 
ly in the possession of his faculties 
to know what he was doing, and to 
know the character of his acts, and 
went voluntarily into a public place, 
he would be guilty’’). 

62. See Arrest § 23 et seq. 

[a] An intoxicated person in a 
public place could be arrested with- 
out warrant by a police officer. Peo. 
v. Doyle, 11 App. Div. 448, 42 NYS 
Saye Lily ING ei Cleese 

63.. Ford vy. Breen, 173 Mass. 52, 
53 NE 136. 

64. Peo. v. Brown, 64 Misc. 677, 
120 NYS 859. 

65. Peo. v. Lowerie, 163 Mich. 514, 
128 NW 741. : 

He Ge Phillips v. Fadden, 125 Mass. 

Assault generally see Assault and 
Battery 5 C. J. p 608. 
fens Gainey v. Parkman, 100 Mass. 
eae Gainey v. Parkman, 100 Mass. 

6. 

69. See statutory provisions; and 
Peo. v. MulkKins, 25 Misc. 599, 54 NYS 
414 (holding that Code Cr. Proc. §§ 
56-58 does not authorize the prosecu- 
tion of a charge for drunkenness by 
indictment before a court of special 
sessions); Peo. vy. Markell, 20 Misc. 
TASS 457 NOY So 0Anr uke: INE Va Craar ote 
(holding that intoxication in a public 
place is a misdemeanor, and is, there- 
fore, within the jurisdiction of a po- 
lice court, since the effect of the stat- 
ute is to make such act a crime [Pen. 
Code § 3], and, under Pen. Code §§ 
4, 5, all crimes not punishable either 
by death or imprisonment in a state 
prison are misdemeanors); Peo. v. 
Burleigh, 1 N. Y. Cr. 522. 

70. Indictment or information gen- 
erally see Indictments and Informa- 
tions [22 Cyc 157]. 
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facts of the crime with as much certainty as the na- 
ture of the case will admit," and this rule applies to 
the offense of drunkenness.‘2 The complaint, in- 
dictment, or information charging one with the of- 
fense of being drunk should be free from duplicity,”* 
and should not be argumentative.’* Where a statute 
makes it an offense to be drunk under certain con- 
ditions, the indictment must charge the offense with- 
in the conditions prescribed.”® 

[§ 21] 2. Following Language of Statute. As 
a general rule it is sufficient to charge the offense 
in the terms of the statute,’® especially where the 
words creating and defining the offense are fully 
deseriptive of it.77 An indictment is hkewise suf- 
ficient if the offense is set out in terms equivalent 
to those used in the statute.** Where, however, the 
statute is not to be taken in the broad meaning of 
the words used, but limited by construction to a 
special subject or matter, the indictment should 
charge the crime so as to bring it within the con- 
struction placed upon the act.’® Where the defini- 
tion of the offense in the statute includes generic 
terms, it is not sufficient for the indictment to charge 
the offense in the same generic terms as in the 
definition,®° but 1¢ must descend to particulars.®t 
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[§§ 20-23 * 


Place—(1) At Common Law. In those jurisdic- 
tions where drunkenness is recognized as a common- 
law offense, the indictment should show that the 
offense was common and public.*? 

[§ 23] (2) Under Statutes. When the crimin- 
ality of the act depends upon the place where it is 
committed, the allegation of the place is material 
and should be contained in the indictment.®* Thus, 
where a statute makes it a penal offense to be found 
intoxicated in a public place, it is necessary that the 
indictment should with reasonable certainty describe 
the place,§* so that the court may see that such 
place is a public place within the meaning of the 
statute;*8> but under such a statute it has been held 
that neither the particular place in the county,°* 
nor the name of the street,®7 need be alleged in the 
indictment. Where, however, a statute specifies the 
places where it is an offense for an intoxicated per- 
son to be found or appear, it is necessary that the 
indictment designate the place to bring the offense 
within the terms of, the statute.** So, where a stat- 
ute makes it an offense to be or appear in an intoxi- 
cated condition in any public street or highway, it 
has been held that the indictment must designate 
or describe the particular street on which accused 


[§ 22] 3. Particular Averments—a. As _ to | was alleged to have been intoxicated.6® Under a 
71.. See Indictments and Informa-| liquor” is sufficient); Com. v. Boon, 2| ina certain city and in another count 
tions [22 Cye 295]. Gray 74, that he was drunk in the courthouse 
72. State v. Welch, 88 Ind. 308. Mich.—Peo. v. Radley, 127 Mich.| of such city is sufficient); Howard v. 


73. Gallatin v. Tarwater, 143 Mo. 
40, 44 SW 750 (holding that, where 
a complaint charges the offense of 
being drunk in several different pub- 
lic places enumerated conjunctively, 
it charges only one offense, although 
such enumeration is made disjunc- 
tively in the forbidding ordinance un- 


der which the complaint was 
brought). 
74, Com. v. Whitney, 5 Gray 


(Mass.) 85 (holding that a complaint 
which charges the offense of being a 
common drunkard by averring that 
defendant ‘fon divers days and times, 
not less than three times, within six 
months last past, was drunk by the 
voluntary use of intoxicating liq- 
uor, and so, on. the day of making 
this complaint, was a common drunk- 
ard,” is open to the objection that 
it is argumentative). 

75. State v. Bromley, 25 Conn. 6; 
State v. Carville, (Me.) 14 A 942; 
St. Joseph v. Harris, 59 Mo. A. 122; 


State v. Austin, 62° Vt.) 291,719 eA 
vie 
{a] Thus under a statute which 


made it an offense to be “found” in- 
toxicated a complaint which alleges 
that on a specified day defendant was 
drunk and intoxicated, whereby he 
was disabled and deprived of his rea- 
son but does not aver that he was 
found in that condition, is insuffi- 
cient. State v. Bromley, 25 Conn. 
6; State v. Carville, (Me.) 14 A 942; 


State vi. Austin, “62: Vt. (291, d:9> A 
atalg 
{[b] Alleging) annoyance.—Where 


a statute makes it an offense to be 
drunk on any street, avenue, or pub- 
lic place within the city or in any 
private house to the annoyance of 
any citizen or any person, a report of 
a police officer which does not allege 
defendant’s drunkenness was to the 
annoyance of any person and which 
is unaccompanied by the names of 
witnesses is insufficient. St. Joseph 
v. Harris, 59 Mo. A. 122. 

eer Ind.—State v. Welch, 88 Ind. 


Mass.—Com. v. McNamara, 116 
Mass. 340; Com. v. Miller, 8 Gray 484, 
485 (both holding that a complaint 
under Gen. St. c 165 § 25, alleging 
that on a day named defendant “was 
guilty of the crime of drunkenness 


627, 86 NW 1029. 
Mo.—Gallatin y. Tarwater, 143 Mo. 
40, 44 SW 750. : 
eager I.—State v. Kelly, 12 R. I. 
a. 
77. Com. v. Boon, 2 Gray (Mass.) 
74; Peo. v. Radley, 127 Mich. 627, 86 


NW 1029; State v. Kelly, 12 R. I. 
535. 
78. Alexander v. Card, 3 R. I. 145, 


146 (holding that an averment that 
defendant was “indecently drunk 
contrary to the provisions of a stat- 
ute” is equivalent to “being intoxi- 
cated under such circumstances as 
amount to a violation of decency,” 
the offense defined by the statute); 
State v. Deavitt, 47 Vt. 287 (where 
the court said: ‘‘We think the aver- 
ment that the respondent was found 
in such a ‘state of intoxication as to 
break and disturb the public peace,’ 
quite equivalent to the averment that 
he was ‘found intoxicated’ ’’). 

[a] Argumentative allegation that 
a person is a common drunkard is 
insufficient. Com. v. Whitney, 5 Gray 
(Mass.) 85 [dist Com. v. Boon, 2 Gray 
(Mass.) 74]. 


79. State v. Welch, 88 Ind. 308. 

80. Burkes: v. State, 7 Ga. A. 39, 
65 SE 1091. 

81. Burkes vy. State, 7 Ga. A. 39, 
65 SE 1091. 

82. State v. Waller, 7 N. C. 229; 
Smith v. State, 1 Humphr. (Tenn.) 


378 Tipton v. State, 2 Yerg. (Tenn.) 


83. Johnson y. State, 1 Ga. A. 195, 
58 SE 265. 

fa] Indictment alleging that de- 
fendant openly, publicly, commonly, 
and notoriously was drunk is suf- 
ficient as against objections that it 
failed to charge that drunkenness 
was in the presence of any one and 
that it was not committed in public. 


See v. Kelly. 138 Tenn. 84, 195 SW 
84. State v. Welch, 88 Ind. 308; 
State v. Waggoner, 52 Ind. 481; 


Rosenstein v. State, 9 Ind. A. 290, 
36 NE 652 (holding that an affidavit 
charging the offense of unlawful in- 
toxication must, in addition to alleg- 
ing it to have been in a public place, 
allege the kind or character of the 
place); State v. Brown, 38 Kan. 390, 
16 P 259 (holding that an allegation 


by the voluntary use of intoxicating ' that defendant was drunk in a street 


State, 76 Tex. Cr: 297,°174 SW 607 
(holding that a complaint and infor- 
mation charging drunkenness suf- 
ficiently identified the public place by 
describing it as a restaurant*to which 
people commonly resorted for eating 
and purchasing refreshments); Janu- 
ary v. State, 66 Tex. Cr. 302, 1446 SW 
555 (holding that an information, al- 
leging that defendant got drunk and 
was found intoxicated in a school- 
house, where people were assembled 
for religious purposes, is sufficient to 
charge a violation of Pen. Code 
[1911] art 204, punishing one found 
intoxicated in a public place); Mur- 
rey tv. State, .48 Tex. (One 20 ot si 
SW 349 (holding that an indictment 
for drunkenness which alleges that 
it occurred “in a certain public place, | 
to wit, in the town of Hamilton, and 
near the Hamilton and Hico public 
road, at a building known as the 
‘Old Graves Mill,’”’ is insufficient, in 
that it does not show that the drunk- 
enness occurred at a public place). 

85. State v. Welch, 88 Ind. 308; 
State v. Waggoner, 52 Ind. 481; State 
v. Sowers, 52 Ind. 311 

[a] Private house. — Indictment 
which charges that defendant ‘was 
then and there found unlawfully in 
a state of intoxication in a public 
place, to wit, at a social party held 
and had at the residence of Jackson 
Simmons” is insufficient in that it 
charges that defendant was intoxi- 
cated only at the private house of a 
gentleman which is not a_ public 


a State v. Sowers, 52 Ind. 311, 
86. State v. Kelly, 138 Tenn. 84, 


195 SW 1126 (alleging name of coun- 
ly sufficient); Howard v. State, 76 
Tex. Cr. 297, 174 SW 607. 

87. State v. Moriarty, 74 Ind. 103; 
State v. Waggoner, 52 Ind. 481 (hold- 
ing that an allegation that defend- 
ant was found intoxicated in a pub- 
lic highway and on a sidewalk in a 
certain city within the state suffi- 
ciently charges the commission of the 
offense in a public place): State vy. 
Brown, 38 Kan. 390. 16 P 259. 

88. State v. McLoon, 78 Me. 420, 
6 A 601 (holding that alleging the 
name of the town is not a sufficient 
description of the place). 

89. Mathis v. State, 11 Ga. A. 95, 
74 SE 713 (holding that in an in- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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statute making it an offense for one to be or appear 
in a drunken or intoxicated condition within the 
eurtilage of another person, it was held proper to 
aver in the indictment that the residence was that of 
the husband, even though the wife in fact was the 
head of the family.°° C 

[§ 24] b. As to Time. As a general rule the 
indictment should allege the time when the offense 
was committed.®t An indictment under a statute 
which makes the offense punishable only when 
prosecution is commenced within thirty days after its 
commission is sufficient even though it does not 
show that the offense was committed within such 
time before its filing, since the indictment is not 
the commencement of the prosecution.°” 

[§ 25] c. Means of Intoxication. It is not nec- 
essary to allege the means by which or the thing 
upon which aceused became intoxicated.®? 

[§ 26] d. Force and Arms. The indictment 
need not allege that the offense was committed with 
“‘force and arms.’’ 

[§ 27] e. Previous Conviction. Where a stat- 
ute imposes a higher penalty upon a second or third 
conviction for drunkenness, it makes the former con- 
viction a part of the description and character of 
the offense intended to be punished, and a com- 
plaint which fails to set forth the former convic- 
tions is insufficient.°° An indictment for a second 
drunkenness by voluntary use of intoxicating liq- 
uors which charges that defendant at a certain time 
and before a certain court ‘‘was duly and legally 
convicted of the crime of drunkenness’’ committed 
at a certain time and place is a sufficient allegation 
of a former conviction.°® 


[§ 28] 4. Amendments. While at common law 
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an information could always be amended.®? Where 
the time alleged in the information as the day of 
the intoxication was more than thirty days (the 
period of limitation for prosecuting the offense) 
before the information was exhibited in court, the 
state was allowed to change the allegation to a time 
within the statutory period.°® 

[§ 29] I. Issues, Proof, and Variance —1. 
What Must Be Proved. Under a statute making it 
an offense to be found or appear drunk on a publie 
highway, it was held necessary for the state to 
show not merely that the accused was drunk on 
some road or passageway over which the public 
might pass, but that the road was at the time a 
public highway within the legal meaning of the 
term.°° 

[§ 30] 2. Variance. A variance between the 
allegations in an indictment which are material and 
the proof offered in support thereof is fatal.t Where 
defendant is charged with being intoxicated at a 
certain place, it does not authorize a conviction for 
drunkenness at another and different place.” 

[§ 31] J. Evidence® — 1.. Presumption and 
Burden of Proof—a. Presumptions. The presump- 
tions in a prosecution for drunkenness* are gov- 
erned by the usual rules applicable in criminal cases 
generally.® 

[§ 32] b. Burden of Proof. The burden is 
upon the state to prove the offense as charged in the 
indictment.® 

[§ 33] 2. Admissibility—a. In General. Sub- 
ject to the rules generally applicable in criminal 
eases,’ the prosecution may introduce any competent 
evidence which tends to prove that the offense was 
committed. In a prosecution for drunkenness at a 


the body of the indictment could not be amended, ! certain time and place testimony which tends to 


dictment for intoxication on a public 
highway, the description of the road 
was sufficiently specific, where it was 
stated that it was a public road be- 
tween residences of two named land- 
owners and citizens); Burkes v. State, 
WapGa 2A) Soo 405 160 «SH L09T, £092 
(where the court said: “If the de- 
fendant was not guilty, it seems that 
it would be fair to him, in order that 
he might prepare himself for his de- 
fense, that he be informed by the in- 
dictment as to what particular high- 
way in the State he was on in an in- 
toxicated condition. He would have 
the right to show that although in- 
toxicated and on a highway, the high- 
way in question was not in fact a 
public highway. It is true that the 
State must affirmatively show that 
the highway was a public highway, 
but the defendant should be prepared 
by a specific allegation, to meet the 
affirmative proof made by the State 
on this vital question. It would seem 
to be unfair that he must be called 
upon, in order to prepare his de- 
fense, to investigate the character of 
every highway ... upon which he 
was intoxicated. and which is de- 
clared by the indictment to be a pub- 
lic highway, should be named or de- 
seribed with such particularity that 
he might safely confine his investiga- 
tions to the highway covered by the 
allegations of the indictment’); State 
v. Carville, (Me.) 14 A 942. 

90. Patterson v. State, 8 Ga. A. 
454. 69 SH 591. 

Husband as head of the family see 
Husband and Wife [21 Cye 1147]. 

91. Burkes v. State. 7 Ga. A. 39, 65 
SE 1091; State v. Kelly, 12 R. I. 


State v. Stevens, 64 Vt. 590, 25 
A 8238. 
93. State vy. Kelley, 47 Vt. 294 


(holding that a complaint which al- 
leged that defendant “became and 


was intoxicated” was sufficient). 

94. Tipton v. State, 2° Yerg. 
(Tenn.) 542. 

den Com. v. Harrington, 130 Mass. 

96. 
Sos 
484. 

[a] Statute abolishing the neces- 
sity of alleging former conviction.— 
A statute which provides that it shall 
not be necessary, in complaints un- 
der it for drunkenness, to allege two 
previous convictions of a like offense 
within the next preceding twelve 
months, upon which the extent of the 
punishment depends, is repugnant to 
that article of the declaration of 
rights which provides that no sub- 
ject shall be held to answer for any 
erime until fully and plainly de- 
scribed to him; for a statute which 
imposes a higher penalty on a third 
conviction ,makes the former con- 
victions a part of the description and 
character of the offense intended to 
be punished. Com. v. Harrington, 130 
Mass. 35. 

$7. Amendment of irdictments and 
informations see Indictments and In- 
formations [22 Cyc 432 et seq]. 

98. State v. White, 64 Vt. 372, 24 
A 250. 

SOT WOVett iyaastaue, vio Ga. Aluid, 
78 SE 857; Davis v. State, 9 Ga. A. 
430, 71 SE 603;° Cleveland v. State, 
4 Ga. A. 62, 60 SE 801 (holding that 
in a prosecution for intoxication on 
a public highway, the state must 
show that the road in question was 
such a highway, either directly or by 
circumstantial evidence). But com- 
pare Springfield v. State, 4 Ga. A. 842, 
843, 62 SE 569 (where the evidence 
to the effect that defendant was 
drunk ‘fon the public streets in the 
City of Baxley, on Comas street and 
on Railroad street” without further 
proof as to dedication or prescrip- 


Com, v. Harrington, 130 Mass. 
Com. v. Miller, 8 Gray (Mass.) 


tion was held sufficient). 

1. Johnson v. State, 1 Ga. A. 195, 
58 SE 265. 

2. Murrey v. State, 48 Tex. Cr: 
219, 87 SW 349. 

[a] Thus in a prosecution under 
a statute making it an offense to be 
found or appear intoxicated in cer- 
tain places, where the proof does not 
show that the place where defendant 
appeared intoxicated was the same 
place or such a place as is alleged in 
the indictment, the variance will be 
fatal. Hutchinson v. State, 8 Ga. A. 
684, 70 SE 638 (holding that a con- 
viction of being intoxicated on a pub- 
lic highway is not supported by proof 
of intoxication near the highway); 
popnceu v. State, 1 Ga. A. 195, 58 SH 

8. Evidence in ‘criminal prosecu- 
tions see Criminal Law §§ 947-1999. 

4. State v. Deavitt, 47 Vt. 287 
(holding that, in a prosecution for 
being found intoxicated,, where the 
evidence shows that accused was 
found intoxicated so as to disturb and 
break the public peace, it was war- 
rantable for the court to infer that 
such intoxication was produced by 
the use of intoxicating liquor). 

[a] Presumption of innocence.— 
There is no affirmative presumption 
that a person was sober on days as to 
which no evidence is offered, al- 
though he is entitled to general pre- 
sumption of innocence of the charge 


preferred. Com. v. McNamee, 112 
Mass. 285. 

5: See Criminal Law §§ 1005- 
1033. 


6. Murrey v. State, 48 Tex. Cr. 
219, 87 SW 349. 

7. See Criminal Law § 1034 et seq. 

8. January v. State, 66 Tex. Cr. 
302, 146 SW 555 (holding that, on a 
trial of accused for being drunk in a 
public place, the fact that some one 
had vomited at the place, and that a 
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prove the intoxicated condition of accused at or 
about the time and place he is charged with violat- 
So evidence of de- 
fendant’s demeanor at other times when intoxicated 
is admissible to show the character of the acts re- 
lied upon in the case.t? On a prosecution for a sec- 
ond offense, evidence that defendant had formerly 


ing the statute is admissible.® 


pleaded guilty to similar charges is 


admission of fact tending to support the charge.** 
In a prosecution for being intoxicated, accused may 
prove that his character is good.1?, Statements made 
by the complaining witness to the officer and others, 
not in the presence of defendant, 


sible in evidence.'* 
[§ 34] b. Opinion Evidence. 


greasy spot was on the floor where 
one had vomited was admissible). 

9. Riggins v. State, 15 Ga. A. 398, 
83° SE 503; Davis v. State, 9 Ga. A. 
430, 71 SE 603; Coleman vy. State, 3 
Ga: A. 298, 59 SE 829; State v. Kelly, 
12R. 1.535. 

{a] Thus (1) in a prosecution for 
being drunk in a public place, testi- 
mony as to the condition and conduct 
of defendant after leaving a house 
in. which he had been drinking and 
before reaching another house was 
admissible. Coleman y. State, 3 Ga. 
A. 298, 59 SE 829. (2) In a prosecu- 
tion for intoxication on the street 
and within the curtilage of a pri- 
vate residence, in violation of Pen. 
Code (1910) § 442, it was not error 
t> admit testimony of defendant’s 
conduct at the residence, although 
not on a public highway. Riggins v. 
State, 15 Ga. A. 398, 83 SE 503. (3) 
Evidence of defendant’s condition 
while going from the residence to 
the highway was admissible. Rig- 
gins v.° State, supra. (4) Where 
drunkenness on a highway is charged, 
it is permissible for the state to 
show that accused was acting disor- 
derly and in a manner indicative of 
inebriety upon places adjacent to the 
highway at or about the same time 
it is alleged that he was drunk upon 
the highway. Davis v. State, 9 Ga. A. 
430, 71 SE 603. (5) In a prosecution 
for drunkenness, evidence that de- 
fendant drew his knife on one of his 
companions in the street and right at 
the door of a neighbor’s house is ad- 
missible. Coleman y. State, supra. 

10. Howell v. State, 13 Ga. A. 74, 
81 SH 247 (holling that where in a 
prosecution for drunkenness in a 
public place under Pen. Code [1910] 
§ 442, the issue was whether defend- 
ant was intoxicated, evidence as to 
his use of intoxicants and their 
usual effect on him was_ properly 
admitted); State v. Huxford, 47 Iowa 
16 


11. Peo. v. Radley, 127 Mich. 627, 
86 NW 1029. 

12. Peo. v. Soloman, 57 Misc. 288, 
106 NYS 1110. 

Evidence of character in criminal 
proceedings see Criminal Law § 1122. 

13. Peo. v. Soloman, 57 Misc. 288, 
106 NYS 1110. 

Admissfbility of declarations of 
third persons in criminal prosecu- 
tions see Criminal Law § 1275. 

14. Opinion of witness see Crim- 
inal Law §§ 1532-1536; Evidence -[17 
Cyc 25 et seq]. 

15. State v. Huxford, 47 Iowa 16. 

fa] Rule applied.—A witness who | 
had drunk a great deal of beer but) 
who did not possess any knowledge 
of the effect of such liquor on an- 
other is not competent to testify as 
to whether a certain quantity of such | 
liquor would or would not make ac-! 


While ordinarily 
pf witness cannot give his opinion and is confined in 
his testimony to facts which are matters of direct 
observation,'* and this rule applies in prosecutions 
for drunkenness,’> a witness may state whether or 
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[§ 35] 


competent as an 


[§ 36] 
Fact. 
the evidence is 


are not admis- 


decency’’ 2+ or 


cused intoxicated. Clark v. State, 53 
bebe Ory GAS) Balla) SRAVetooe 

Intoxicating quality of liquors see 
Criminal Law 3 1538. 

16. State v. Huxford, 47 Iowa 16. 
See also Peo. v. Eastwood, 14 N. Y. 
562, 566 (where, in a prosecution for 
murder, the court said: “A child six 
years old may answer whether a man 
[whom it has seen] was drunk or 
sober’). And see Criminal Law § 
1539 text and note 95. 

17. See Criminal Law § 1559. 

[a] Evidence held sufficient.—(1) 
To vomit on one’s person and cloth- 
ing, although the act is done involun- 
tarily and in a drunken stupor and is 
not accompanied by any other act or 
language, places one in such an “‘in- 
decent condition” as related to pub- 
lic highways as will authorize a jury 
upon proof of drunkenness to con- 
vict of a violation of Pen. Code 
(1910) § 442. Lovett v. State, 13 Ga. 
A. 71, 78 SEH 857. (2) Evidence that 
defendant was drunk “on the public 
streets’ named in a certain city is 
sufficient evidence to show that de- 
fendant was intoxicated on a public 
street or highway. Stringfield v. 
State, 4 Ga. A. 842, 62 SE 569. (3) 
Where defendant while drunk went to 
the residence of a widow and while 
inside the house and on the outside 
in the yard drank whisky, used pro- 
fane language, had difficulty with 
another man, and refused to leave the 
house, his conduct was sufficient to 
constitute a violation of the statute. 
Coleman v. State, 3 Ga. A. 298, 59 
SE 829. (4) Where accused went to 
the private dwelling house of another 
in such an intoxicated condition that, 
in attempting aimlessly to grab a lit- 
tle child, he fell in the middle of the 
floor and thereafter without resist- 
ance was ejected from the residence, 
it was sufficient 1o constitute a vio- 
lation of the statute. Ford v. State, 
10 Ga. A. 442, °73 SH 605; 65) In- 
toxication on highway held made 
manifest by language and conduct. 
Morris v. State, 18 Ga. A. 684, 90 SE 
361; Barrentine v. State, 18 Ga. A. 
726, 90 SE 3872. (6) Evidence that 
defendant was drunk on the main 
street of a town, and was arrested 
in front of residence of one who 
swore she lived in the town was suf- 
ficient to show that he was intoxi- 
cated within the corporate limits. 
Milbank v. Cronlokken, 29 S. D, 46, 
135 NW 711, AnnCas1914C 1231. (7) 
Evidence held to justify a verdict 
that accused was drunk in a public 


place, in violation of the statute. 
Clark v. State, 53 Tex. Cr. 529, 111 
SW 659. (8) On trial for drunken- 


ness by the voluntary use of liquor, 
where two previous convictions are 
alleged, evidence that defendant was 
found in the street behaving 
drunken manner, and that his breath 


in a} 


~ (8§ 33-26 


not in his opinion accused was intoxicated.'® 

3. Weight and Sufficiency. The weight 
and sufficiency of evidence to support a conviction 
for drunkenness or intoxication is determined by 
the rules governing the weight and sufficiency of 
the evidence in criminal prosecutions generally.'? 
In a prosecution for intoxication on a public high- 
way, evidence that the road was worked by con- 
viets under the direction of the county authorities 
authorizes the inference that the road had been 
adopted as a public road.1§ 

K. Trial—l. 
Whether the charge has been sustained by 


Questions of Law and 


a question for the jury.1® Thus 


whether accused was drunk or intoxicated,?° or 
whether his condition was such as to offend ‘‘publie 


what constitutes ‘‘boisterousness 


or indecent conduct,’’ 2? are questions of fact to be 
determined by the jury according to the evidence 


smelt of liquor. and evidence that he 
was twice convicted before under 
pleas of guilty, is sufficient to war- 
rant a finding that defendant’s drunk- 
enneéss was caused by the voluntary 
use of liquor. -Com, v. Hughes, 133 
Mass, 496. 

[b] Evidence held insufficient.— 
(1) Evidence that defendant was 
drinking and showed some signs of 
its effect did not warrant a convic- 
tion of drunkenness where he was at- 
tending to his business in an order- 
ly manner and had not lost control 
of his faculties. Brooke v. State, 86 
Ark. 354, 111 SW 471. (2) Evidence 
merely that defendant had whisky in 
his possession was insufficient to sus- 
tain his conviction of drunkenness on 
church grounds. Carswell v. State, 
13 ‘Ga. A. 624, 79 SE 589. (3) Evi- 
dence held not to justify a conviction 
of intoxication in a public place. 
Peo. v. Brown, 64 Misc. 677, 120 NYS 
859. (4) Evidence that accused had 
a flushed'face, or the smell of liquor 
on his breath, or a disposition to 
talk freely or loudly, was insufficient 
to constitute the degree of intoxica- 
tion contemplated by Gen. Code § 
13194. Gard v. State, 33 Oh. Cir. Ct. 
632. (5) In a prosecution for being 
drunk in a public place, evidence held 
insufficient to surport a conviction. 
Clinton y. State, 64 Tex. Cr. 446, 142 
SW 591. 

[c] Sufficiency of evidence as to 
public highway see Mathis vy. State, 
11 Ga, A. 95, 74 SE 713. What con- 
stitutes public highway generally see 
Streets and Highways [37 Cye 1]. 

18. Mathis v. State, 11 Ga. A. 95, 
74 SE 713. 

19. Com. v. Hughes, 133 Mass. 496 
(holding that, where the jury are 
furnished with the evidence of the 
attendant circumstances, such as de- 
fendant’s. character, conduct, and be- 
havior, it is solely for them to de- 
termine whether, upon a charge of 
drunkenness by the voluntary use of 
liquor, it has been proved that the 
drunkenness jis voluntary). 

20. Brooke v. State, 86 Ark. 364, 
111 SW 471; Sullivan v. State, 17 Ga. 
A. 122, 86 SE 287; Lovett v. State, 13 
Ga. A. 71, 78 SE 857; Peo. v. Lowerie, 
163 Mich, 514, 128 NW _ 741 (instruc- 
tion held sufficient): Peo. v. Soule, 
142 NYS 876 (holding that, in a 
prosecution for intoxication in a pub- 
lic place, where six witnesses testi- 
fied that defendant was intoxicated 
when arrested, and was using disor- 
derly and threatening language, and 
where no defense was offered, the 
auestion of intoxication was one of 
fact for the jury). 


21. Sullivan y. .State, 17 Ga. A. 
122, 86 SE 287. 
22. Sullivan v. State, 17 Ga. A. 


122, 86 SE 287; Haines vy. State, 8 Ga. 
A. 627, 70 SE 84 (holding that, upon 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and circumstances of each particular case. So the 
question as to whether a place is a public place is 
one of fact to be determined by the jury upon prop- 
er instructions from the court.?8 

[§ 37] 2. Instructions. As a general rule it is 
necessary for the court. to ‘define all words which 
have legal significance. Thus, where the statute 
makes it an offense for one to be drunk in a public 
place, it is the duty of the court, in its instructions 
to the jury, to define a ‘‘public place.’’ ?> But it is 
not necessary that the court define the words 
‘drunkenness’? or ‘‘intoxication’’ in its instruc- 
tions to the jury,”° since they are words of ordinary 
signification.2“7 Where defendant was charged with 
being intoxicated at a certain place, it was the 
duty of the court to instruct the jury that, unless the 
allezation in this respect. was proved as laid, they 
could not convict accused.?® So, where it is a ques- 
tion of fact whetLer or not a place is public, the 
court is not authorized in charging the jury as a 
matter of law that such place is a public place.?® 
An instruction that the presumption of innocence 
stands good against everything except what is spe- 
cifically proved beyond « reasonable doubt sufficient- 
ly protects one accused of being a drunkard as to 
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his innocence on the days during a certain period 
in question in which he is not proved to have been 
intoxicated.*° 

[§ 38] L. Punishment °\— 1. In General. The 
punishment for this offense is regulated by statute 
but, the offense being a misdemeanor, the offender 
is usually punished by fine or imprisonment or 
both.2? The power of the court to modify a sen- 
tence in furtherance of justice may be exercised in 
eases of conviction for drunkenness.** 

[§ 39] 2. Mittimus. A mittimus should cor- 
rectly describe the offense of which accused was con- 
victed.°4 But accused is not entitled to release be- 
cause the mittimus is defective,®° since it is the right 
and duty of the court to issue a new mittimus to 
earry the sentence into effect.2° But it has been 
held that a warrant of commitment for the stat- 
utory offense of intoxication is not insufficient be- 
cause the word ‘‘drunkenness’’ is used instead of 

““intoxication,’’ 87 

[§ 40] M. Compelling Defendant to Disclose. 
In some jurisdictions the statutes provide that a per- 
son arrested for drunkenness may be compelled to 
disclose whence and from whom he obtained the 
liquor which intoxicated him.*® 


III. THE CRIME OF BEING A DRUNKARD 


[§ 41] A. In General. To be subject to prose- 
eution as a common drunkard it is necessary that 
aceused should be not only an habitual drunkard *° 
due to the excessive use of intoxicating liquors,*° 
but also should be so to the disturbance of the public 
peace.*t In some jurisdictions the statutes provide 
that no person shall be fined or imprisoned except 

as a common drunkard.4* Under a statute making 


4 


a drunkard a disorderly person subject to punish- 
ment, it was held that a drunkard is one with whom 
drunkenness has become a habit.*® 

[§ 42] B. Indictment—l. In General. As a 
general rule it is sufficient if the indictment charges 
the offense in the words of the statute.4* Thus, un- 
der a statute making it an offense to be a common 
drunkard, it is sufficient to use the term itself,‘® 


a trial for violating L. [1905] p 114, 
prohibiting intoxication upon a pub- 
lic highway or within the curtilage 
of the residence of another, the court, 
upon request, should charge that it 
is for the jury to say what they take 
to make boisterousness, or indecent 
conduct or acting by vulgar, profane, 
or unbecoming language, or loud and 
violent discourse, and to determine 
from the evidence whether accused 
was intoxicated). 

23. January v. State, 66 Tex. Cr. 
B02, 146 SW 555; Clinton v. State, 63 
Tex. Cr. 446,142 SW 591. 

24. January v. State, 66 Tex. Cr. 
302,°146 SW 555, 

Necessity of defining words see 
Criminal Law § 2360. 

25. January v. State, 66 Tex. Cr. 
302, 146 SW 555. 

What constitutes a public place 
see supra § 9. 

26. Brooke vy. State, 86 Ark. 364, 
111 SW 471; Clark v. State, 53 Tex. 
Cr. 529, 531. 111 SW 659 Cwhere the 
court said: ‘‘The words ‘drunken- 
ness’ and ‘in a state of intoxication’ 
are words of ordinary signification 
and are no more required to be de- 
fined than the term ‘reasonable 
doubt’ or any other word ordinarily 
found in our penal code not having 


a fixed and definite legal signifi- 
cance’’) 
aacClankinva Statemrcbs plexi Cr: 


529, 531, 111 SW 659 (where the court 
said: ‘The word, ordinarily, is to 
be understood in its popular sense 
and the jury must have understood, 
as they no doubt did, the meaning of 
the word ‘drunkenness’ as clearly as 
they did or would have understood 
any term in which it might have 

been defined’’). 
28. Murrey v. State, 48 Tex. Cr. 

219, 87 SW 349. 
Gon Texan: 


29. Clinton y. State, 
446, 142 SW 591. 

30. Com. v. McNamee, 112 Mass. 
285 (holding that, vyhere the evidence 
showed that defendant had been 


drunk from five to seven times on as 
many different days within a period 
of three to four months, it is not 
error to refuse to instruct that he 
was presumed to have been sober on 
those days»on which he was not 
proved to have been drunk). 


31. Punishment generally see 
Criminal Law §8§ 3186-3257. 
. 82. See statutory provisions; and 


State v. Brown, 38 Kan. 390, 16 P 
259; Com. v. Miller, 8 Gray (Mass.) 
484, 486; Hill v. Peo., 20 N. Y. 363, 
18 HowPr 289: Peo. v. Markell, 20 
Mise. 149. 45 NYS 904; In re Bowers, 
80 Vt. 175, 66 A 7138; In re Rogers, 75 
Wie29255 VANOGL: 

[a] Punishment for drunkenness 
was first provided for in the reign 
of King James. St. 4 Jac. Ice 5; 4 
Blackstone Comm. p 64; Jacob L. D. 
324, 

33. Peo. v. Mulkins, 25 Misc. 599, 
54 NYS 414. 

84. In re Rogers, 75 Vt. 329, 55 A 
661 (holding that a mittimus which 
recites merely that respondent had 
been “duly convicted of the crime of 
a second offense of intoxication” is 
defective in that it fails to state an 
essential element of the _ offense, 
namely, that defendant was “found 
intoxicated’). 


4 35. In re Rogers, 75 Vt. 329, 55 A 
61. 
36. Intre Rogers, 75 Viti 329, 55At 
61. 
387. Smith v. Bigelow, 19 Iowa 
459. 


Commitment generally see Crim- 
inal Law §§ 3119-3149. 

88. See statutory provisions; and 
Strafford County v. Dover, 61 N. H. 
617; In re Irish, 64 Vt. 376, 24 A 435; 
In re Hardigan, 57 Vt. 100. 

Refusal to testify or produce evi- 
denee see Contempt §§ 32-37. 

39. What constitutes habitual or 
common drunkard see supra 8§ 2, 3. 

40. Com. v. Whitney, 11 Cush. 
(Mass.) 477 (holding that habitual 
intoxication from the use of chloro- 


form will not sustain a conviction 
under Rev. St. c 143 § 5, charging 
a person with being a “common 
drunkard’’). 

Ragen of intoxication see supra § 


41. Com. v. Whitney, 5 Gray 
(Mass.) 85, 88 (where the court said: 
“The word’ ‘common’ would seem to 
be used in the sense of public. It 
seems to be the offence to the public 
peace and good order which the stat- 
ute is intended to punish. Common 
pipers and fiddlers, common railers 
and brawlers, are persons who are so 
to the nuisance of the public’). 

42. See statutory provisions; and 
State v. Otis, 42 N. H. 71; Hutchison 
v. State, 5 Humphr. (Tenn. ) 142. 

43. Peo. v. Radley, 127 Mich. 627, 
86 NW 1029 (holding that, in a prose- 
cution for drunkenness, a charge that 
a drunkard is one with whom drunk- 
enness has become a habit, and that, 
if the jury should find that defend- 
ant had been drunk for six weeks, 
it would be their duty to find him 
guilty of drunkenness, was. proper). 
See also supra §§ 1-3. 

Disorderly conduct generally see 
Disorderly Conduct 18 C. J. p 1215. 

44. State v. Savage, 89 Ala. 1,7S 
7, 7 LRA 426; Com. v. Blood, 11 Gray 
(Mass.) 74; Peo. v. Radley, 127 Mich. 
627, 86 NW 1029; Trigg v. State, 49 
Tex. 645: 

45. Com. v. Foley, 99 Mass. 499. 
Compare Com. v. Whitney, 5 Gray 
(Mass.) 85 (holding a complaint does 
not sufficiently charge the offense 
of being a common drunkard by 
averring that defendant ‘fon divers 
days and times, not less than three 
times, within six months last past, 
was drunk by the voluntary use of 
intoxicating liquor, and so, on the 
day of making this complaint, was a 
common drunkard’). 

[a] Reason for rule.—“‘The being 
a common drunkard is expressly 
made an offence by the statute. Rev. 
Sts. c. 148, § 5. And the words by 
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and it is not necessary to allege specific instances 
of drunkenness, nor the frequency of its repetition, 
nor the effect upon the physical or mental state of 
accused.4® But a complaint which alleges that on a 
certain day defendant ‘‘was and is a common drunk- 
ard, having been at divers days and times,’’ since 
said day drunk and intoxicated by the voluntary 
and excessive use of intoxicating liquors, charges 
that defendant was a common drunkard on the 
day named only and is insufficient.*7 

[§ 43] 2. When Several Acts Constitute Of- 
fense. Where an offense is such in its nature that it 
can, or must, be committed on two or more days, 
yet all that is done may be deemed in law as 
amounting to but one offense, the complaint may 
either pursue the fact and allege it to have been 
done in its parts on more days than one, or wholly 
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[§§ 42-51 


on one,*8 

[§ 44] C. Weight and Sufficiency of Evidence. 
The rules governing the weight and sufficiency of 
evidence in criminal prosecutions generally are like- 
wise applicable to prosecution for being an habitual 
or common drunkard.*9* 

[§ 45] D. Evidence Admissible under the 
Pleadings. In a prosecution for being a common 
drunkard, where the complaint alleged that on a 
day specified ‘‘defendant was and is a common 
drunkard,’’ ete., the evidence must be confined to 
the acts of defendant on the day specified.®° 

[§ 46] E. Question of Law and Fact. When 
there is evidence which tends to establish the fact 
that defendant was an habitual drunkard, its suf- 
ficiency is a question for the jury.°? 


IV. PROCEEDINGS FOR COMMITMENT OF HABITUAL DRUNKARD 


[§ 47] A. In General. The procedure for the 
commitment of inebriates and drunkards is gov- 
erned by statute in the various jurisdictions.°* .Un- 
der such statutes the person complained of is en- 
titled to a hearing, and there must be a trial and 
findings of fact.°* The failure to comply with the 
statutory requirements will invalidate the commit- 
ment.°* 

[§ 48] B. Who May Be Committed. Asa rule the 
statutes do not seek to commit persons who are guilty 
of occasional acts of drunkenness and who are capa- 
ble of controlling themselves and their property.®° 

[§ 49] ©. Who May Institute Proceedings. As 
a general rule the statutes designate the persons 

‘who may file an application for the commitment of 


one who is an inebriate or habitual drunkard.®® 

[§ 50] D. Pleadings—l. Application. In some 
jurisdictions the statutes regulating the ¢commit- 
ment of inebriates and drunkards require that an 
application in the nature of an information be filed 
alleging that the person in whose behalf the appli- 
cation is made is an inebriate and a fit subject for 
treatment in the hospital.°? 

[§ 51] 2. Affidavit. In some jurisdictions the 
statutes require the application for arrest and com- 
mitment to be supported by an affidavit which states 
specific acts in support of the conclusion that the 
person complained of is an inebriate or drunkard,°*8 
and the failure to do so will deprive the court of 
jurisdiction.°® 


which the offence is created and de- 
fined are fully descriptive of it. They 
are therefore technical; and because 
they are so, a party may well be 
charged in the general words of the 
statute.’ Com. v. Boon, 2 Gray 
(Mass.) 74, 75. 

{b] Being an “habitual drunkard” 
need not be charged in an indict- 
ment under a statute which makes it 
an offense to be a drunkard. Peo, v. 
Radley, 127 Mich. 627, 86 NW 1029. 

46. State v. Savage, 89 Ala. 1,758 
7, 7 LRA 426; Trigg v. State, 49 Tex. 
645. 

47. Com. v. Foley, 99 Mass. 499 
(holding that the indictment does not 
allege in proper form that defend- 
ant was a common drunkard at any 
other time, the words “having been 
at divers days and times since,” etc., 
not being sufficient to charge him 
with being a “common drunkard” in 
those times). 

43.) Staterv. Kellys. 12. °R. =)" 535; 
536 (where the court said: “Under 
the rule stated the separate instances 
of drunkenness might have been set 
out in the complaint with their re- 
spective dates, or the complete of- 
fence might be properly laid on a day 
subsequent to the 7th of February, 
1879, and within a period of six weeks 
from and including the 30th Janu- 
ary, 1879”). 


49. See Criminal Law §§ 1559- 
1999, 
[a] Evidence held sufficient.—(1) 


On a charge of being a common 
drunkard, proof of habitual intoxica- 
tion is sufficient, without showing 
any disturbance of the public peace 
and good order. Com. v. Conley, 1 
Allen (Mass.) 6. (2) Whether a man 
is an habitual drunkard being in is- 
sue, evidence that the alleged drunk- 
ard used liquor to excess at some 
particular times; that he has been 
seen the worse for liquor some num- 
ber of times; and that the alleged 
drunkard was a dissipated man. has a 
legal tendency to show that the al- 


leged person was an habitual drunk- 
ard. State v. Pratt, 34 Vt. 323. (3) 
Evidence held sufficient to show that 
the drunkenness of defendant was 


habitual. U. S. v. McMann, 4 Philip- 
pine 561. 
{b] Evidence held insufficient.— 


(1) Evidence of habitual intoxication 
from the use of chloroform will not 
sustain a complaint under Rev. St. c 
143 § 5, charging a person with be- 
ing “a common drunkard.’ Com. v. 
Whitney, 11 Cush. (Mass.) 477. (2) 
Proof of intoxication five to seven 
times within a period of between 
three and four months is insufficient 
to support a conviction as a mere 
drunkard, without evidence of -his 


condition at other times. Com. v. 
McNamee, 112 Mass. 285. 
50. Com. v. Foley, 99 Mass. 499 


(holding that, where defendant was 
charged with being on a specified day 
a common drunkard, “having been at 
divers days and times since,” etc., 
“drunk,” ete., the evidence must be 
confined to the acts of defendant on 
the day specified, for he was not 
charged with being a common drunk- 
ard on the “divers days and times 
since,” ete.). 

51. State v. Pratt, 34 Vt. 323. 

52. See statutory provisions; and 
Henley v. Sacramento County Super. 
Ct.,, 162. Cal. “289, 121 Pes2a Virevals 
CalwAs id; 1241 Prossae 

fa] Nature of proceeding.—A pro- 
ceeding for commitment of defend- 
ant as an inebriate is a civil pro- 


ceeding. In re Schrage, (Iowa) 164 
NW 178. 
{b] Jurisdiction.— Probate court 


has jurisdiction of drunkard who is 
a voluntary resident in district. 
Schutte v. Douglass, 90 Conn. 529, 97 
A 906. 

[ec] Failure to provide jury trial 
does not render statute for commit- 
ment of drunkards invalid. Ex 
O’Connor, 29 Cal. A. 225, 155 P 115. 

{d] In Nebraska Cobby Suppl. 
(1905) §§ 9650c, 9650d provide for 


the commitment of inebriates to the 
state hospital for the insane, on an 
application in the nature of an in- 
formation to be filed with the com- 
missioners of insanity and for a hear- 
ing on such information and a find- 
ing by the commissioner. Ex p. Sim- 
mons, 76 Nebr. 639, 107 NW 863. 

53. Ex p. Simmons, 76 Nebr. 639, 
107 NW 863. 

{a] Production and examination 
of witnesses.—What constitutes rea- 
sonable opportunity for the produc- 
tion and exam:nation of witnesses 
within the meaning of the statute 
depends on the circumstances of the 
particular case and is within dis- 
cretion of the court. Ex p. O’Connor, 
29 Cal ATS 2 25, 1b) iatibs ‘ 

54. Ex p. Simmons, 76 Nebr. 639, 
107 NW 863. 

55. See statutcry provisions; and 
Leavitt v. Morris, 105 Minn. 170, 117 
NW 393, 17 LRANS 984, 15 AnnCas 
961; Peo. v. Warden of Dist. Prison, 
170 App. Div. 289, 155 NYS 905 [aff 
218 N. Y. 704 mem, 113 NE 1064 
mem]. 

What constitutes habitual drunken- 
ness see supra §§ 2, 5. 

56. See statutory. provisions. 

[a] Relatives.—Under a provision 
permitting “relatives” to institute 
proceedings, a brother-in-law may do 
so. Schutte vy. Douglass, 90 Conn. 
529, 97 A 906. 

_{b] In Iowa, by the express pro- 
visions of the Code Suppl. (1901) § 
2310a. 11, information as to one as an 
inebriate and a fit person to be sent 
to the inebriate hospital for treat- 
ment may, with the consent of the 
district judge, be filed by one in no 
manner related to the _ inebriate. 
State v. Brooks, 146 Iowa 295, 125 
NW 168. 

57. Ex p. Simmons, 76 Nebr. 639, 
107 NW 863. 

58. Henley v. Sacramento County 
Super. Ct., 162 Cal. 239, 121 P 921 
[rev 18 Cal. A, 1, 121 P 933]. 

59. Henley v. Sacramento County 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 52-60] 


[§ 52] HE. Evidence. The fact that party is an 
inebriate need not be established beyond a reason- 
able doubt.®° Evidence of drunkenness subsequent 
to filing of petition is admissible.** 

[§ 53] F. Commitment and Discharge. It is 
usually provided by statute that one who has been 
adjudged an habitual drunkard may be committed 


V. GUARDIANSHIP ® AND STAT 


[§ 54] A. Jurisdiction. The jurisdiction of 
particular courts to appoint guardians of the estates 
of habitual drunkards is regulated by statute.®’ 
Under a statute authorizing the appointment of a 
guardian for an habitual drunkard, it was held that 
the court of a county in which the person com- 
plained of did not reside was without jurisdiction 
to make such appointment,°* since the proceeding 
was in personam and not in rem.°® 

[§ 55] B. Proceedings to Determine Status and 
to Obtain Guardianship—1. In General. The pro- 
ceedings to determine the status and for the ap- 
pointment of a guardian of a person who is an 
habitual drunkard are regulated by statute.7° Gen- 
erally a guardian or committee will be appointed on 
application where one is not possessed of capacity 
adequate to a reasonably prudent management and 
control of his property with safety to his own inter- 
ests and the just and lawful demands of his fam- 
rth 

[§ 56] 2. Waiver of Proceedings. In some ju- 
risdictions it is provided by statute that one against 
whom proceedings for guardianship have been com- 
menced may appear and dispense with legal pro- 
ceedings to establish the fact that he is an habitual 
drunkard, 72 and may, with the approval of the 
court, appoint his own committee.7*) Under such 
statute the election to dispense with legal proceed- 
ings and the nomination or appointment of a com- 
mittee need not be put in writing.” 

[§ 57] 3. Petition for Commission—a. In Gen- 
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eral. A petition for a commission or for a writ of 
inquiry must conform to the statutory require- 
Super. Ct., 162 Cal. 239, 121 P 921) bitual 


drunkard and to appoint a 


[19 C.J.] 805 


to some state institution.°? The fact that an in- 
ebriate voluntarily surrendered himself to an asylum 
for treatment does not validate a commitment for a 
stated term which is void as based on a proceeding 
had without notice.6* Where one has been commit- 
ted until cured, he is not subject to further restraint 
without new cause.®* 


US OF HABITUAL DRUNKARDS * 


ments,*® and contain such statements and allega- 
tions as are necessary to bring the case within the 
terms of the statute.”® In some jurisdictions the 
application must be verified ** and accompanied with 
proof by affidavit showing that the person against 
whom the proceeding is instituted is an habitual 
drunkard.7® Under a_ statute authorizing the 
‘‘brothers or sisters or next of kin’’ to file a 
petition for the appointment of a guardian, it was 
held unnecessary for the father, in making such ap- 
pleation, to allege that he is the next of kin or 


negative the facts that he had brothers and 
sisters.” 
[§ 58] b. Who May File. The statutes usually 


designate the persons who may file a petition for a 
commission to determine the status of one alleged to 
be an inebriate or habitual drunkard and for the 
appointment of a guardian.®° <A petition by a wife 
against her husband will be entertained by the 
eourt.6t When a- court of equity has jurisdiction 
of the person and estate of one rendered incom- 
petent on account of habitual drunkenness, the pro-, 
tection may be secured upon the petition of a next 
friend.®? 

[§ 59] c. Amendment or Withdrawal. The 
court is not authorized in the course of the hearing 
to allow the nature of the proceedings to be changed 
by amendment.*? 

Petition to withdraw inquisition proceedings will 
be refused where the effect will be to validate a 
settlement which is contrary to public policy.®+ . 

[§ 60] 4. The Commission; Hearing and Deter- 


the court the power to appoint a 


{rev 18 Cal. A. 1, 121 P 933] (hold- 
ing, under the act of March 21, 1911 
[St. (1911) p 396] adding § 2185c to 
the Political Code, and Pol. Code § 
2168, that an examination of a per- 
son arrested was beyond the jurisdic- 
tion of the superior court and enti- 
tled such person to prohibition). 

60. In re Schrage, (Iowa) 164 NW 


61. In re Schrage, (Iowa) 164 NW 


62. See statutory provisions; and 
Gasquet’s Interdiction, 136 La. 957, 
68 S 89; In re Schwarting, 76 Nebr. 
773, 108 NW 125; Peo. v. St. Saviour’s 
Sanitarium, 34 App. Div. 363, 56 NYS 
431. 

{a] Revocation of order of com- 
mitment, where not ex parte and 
no appeal is taken, is beyond the 
power of the probate court. Schutte’s 
App., 90 Conn. 529, 97 A 906. 

Constitutionality of law confining 
ak epee see Constitutional Law 8 

63. Peo. v. St. Saviour’s Sanitar- 
ium, 34 App. Div. 363, 56 NYS 431. 

64. In re Schwarting, 76 Nebr. 


773, 108 NW 125. 


65. Guardianship generally see 
Guardian and Ward [21 Cyc 1]. 

66. Insane persons generally see 
Insane Persons [22 Cye 1104]. 

67. See statutory provisions; and 
Schutte v. Douglass, 90 Conn. 529, 97 
A 906; Holly v. Holly, 157 Iowa 584, 
138 NW 445; Philadelphia Trust, etc., 
Co. v. Allison, 108 Me. 326, 80 A 833, 
39 LRANS 39 (holding that the court 
of common pleas of Philadelphia has 


jurisdiction to adjudge one an ha-' 


committee of her person and estate, 
and in matters relating to such per- 
sons it has the broad powers of the 
court of chancery). 

68. Holly v. Holly, 157 Iowa 584, 
138 NW 445. 

69. Holly v. Holly, 157 Iowa 584, 
138 NW 445. 

70. See statutory provisions; and 
Leavitt v. Morris, 105 Minn. 170, 117 
NW 392,,17 LRANS 984, 15 AnnCas 
JolseUrbansy. Urbpan,21 OhisCir Ct. 
N. S. 458. 

71. Stevenson v. Stevenson, 13 Ky. 
Op. 1012. 

[a] A corporation may be ap- 
pointed as the committee of an estate 
of a person adjudged to be an ha- 
bitual drunkard. Glaser v. Priest, 29 
Mo. Al 1s 

72. Tome v. Stump, 89 Md. 264, 
42 A 902. 

73. Tome v. Stump, 89 Md. 264, 
42 A 902. 
nae Tome v. Stump, 89 Md. 264, 42 


75. Matter of Hoyt, 20 AbbNCas 
CNY.) 1625 Urban v., Unban, (21 "Oh: 
Cir’ Ct. (N= S458. 

76. Matter of Hoyt, 20 AbbNCas 
GN5 Ys) LEZ Urban v.. Urban, 21) @h,. 
Cle Ct® NeS)°458: 

[a] Thus, under a statute author- 
izing the appointment of a guardian 
for’ the estate of one who “is in- 
capable of taking proper care of him- 
self or herself, or of his or her 
property, by reason of intemperance 
or habitual drunkenness,” an appli- 
cation for such appointment which 


states that the person complained of 
'was “an imbecile, etc.,” did not give 


guardian for one as being an habitual 
drunkard. Urban v. Urban, 21 Oh. 
Cire Cts Na Sato Ss ato Os 

77. Matter of Hoyt, 20 AbbNCas 
CNG Ye) 1628 

78. Matter of Hoyt, 20 AbbNCas 
(CN. Y.) 162; Com. v. Lambert, 4 Pa. 
Co. 439 (holding that a petition for a 
commission or for a writ de inebrie- 
tate inquirendo must be supported by 
affidavits of the truth of its aver- 
ments). 

79. Pinkston v. Semple, 92 Ala. 
564, 9 S 329. 

80. See statutory provisions. 

[a] In Alabama Code § 2502 pro- 
vides that ‘when an unmarried man, 
over twenty-one years of age, is, by 
reason of intemperance, unfit to man- 
age his estate, or is wasting or 
squandering it, and thereby in danger 
of being reduced to poverty and 
want, his brothers and sisters or next 
of kin ...may .. . file their bill in 
chancery to preserve the estate of 
such intemperate person from fur- 
ther waste, and for general relief.” 
Pinkston v. Semple, 92 Ala. 564, 566, 
9°S7 329: 

81. Smith’s Case, 17 LegInt (Pa.) 


82. Stevenson v. Stevenson, 13 Ky. 
Ops Oe 

S317, Urban ov. Urban, 2. Oh. -Gir- 
Ct. N. S. 458 (holding that, where the 
petition alleged that the one com- 
plained of was an imbecile, it could 
not be amended so as to make the 
proceeding one based upon habitual 
drunkenness), 
de Matter yor Ay, 17-GPasy (Dist: 


806 [19C.J.] 


mination—a. In General. The commission should 
specify a time within which the commissioners are 
required to make return.*® 

[§ 61] b. Execution of by Inquisition—(1) No- 
tice to and Presence of Alleged Drunkard. It is the 
privilege of the party against whom a commission 
is issued to be present at,’* and to have notice of 
its execution;§? and notice has been required even 
of the petition for the appointment of a commis- 
sion.88 However, if peculiar circumstances render 
it unsafe to give such notice, they should be stated 
in the petition so that a special provision may be 
inserted in the commission dispensing with notice.*® 
In the absence of statutory requirements it is not 
necessary that the petition be recited in the notice.°*° 
It has been held, however, that service of process 
is not sufficient to give the court jurisdiction,® but 
that the court should have the alleged drunkard 
personally present at the time of the hearing.®°? 

[§.62] (2) Functions of Commissioners. As 
incident to their duties the commissioners under the 
chancery practice have full power to issue sub- 
penas for witnesses and to compel their attend- 
ance.®* In relation to every legal question arising in 
the execution of the commission, the majority of 
the commissioners must decide.°* After the testi- 
mony is closed, the commissioners should submit the 
question to the jury in the form of a charge, stating 
the law applicable to the case;°° and they should 
recapitulate the facts, if necessary, but without 
arguments of counsel on either side.°® 

[§ 63]. (3) Selection and Conduct of Jury. 
Misconduct in the selection ** of the jurors or in re- 
spect to their deliberations °§ will vitiate the pro- 
ceedings. ‘The deliberations of the jury must be 
secret.°2 Thus, if the sheriff or other officers who 
summon the jury go into the jury room during 
their deliberations or converse with the jury in re- 
lation to the matter under consideration, the verdict 
will be set aside.t However, it has been held that 
the mere fact that the commissioner, at the request 


85. In re Clark, 10 PittsbLegJ|is 
(Pa.) 519. 
86. Matter of Tracy, 1 Paige 
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S inconsistent certainly to charge 
him with being incapable of manag- 
ing his own affairs and at the same 


[§§ 60-68 


of the jury, went into the room into which they had 
retired to deliberate further to instruct them on 
certain points and retired immediately after having 


‘done so was not ground for setting aside the find- 


ings.2 The fact that the jurors took notes on the 
testimony, no objection having been made at the 
time,? and the fact that the jurors while deliberat- 
ing upon their verdict remarked upon the conse- 
quences to the one complained against and his fam- 
ily, in case of a finding favorable to him,* are not 
eround for setting aside the inquest. 

[§ 64] (4) Evidence®’ — (a) Admissibility. 
When habitual drunkenness is shown, evidence that 
respondent is still able to take care of himself and 
manage his estate is inadmissible.® 

[§ 65] (b) Weight and Sufficiency. Evidence 
that a person is intoxicated for a considerable part 
of the time to the degree of losing the ordinary use 
of his reasoning faculties is prima facie sufficient 
to establish that he is incapable of managing his 
property.’ Ifa fixed habit of drunkenness is proved 
upon an inquisition, it is sufficient without showing 
that the respondent was always drunk.§ 

[§ 66] (5) Findings—(a) Sufficiency of Find- 
ing. If the finding establishes the habitual drunk- 
enness, it will be sufficient, although no reference to 
the respondent’s incapacity is made; for in such 
case his incapacity to manage his estate is a con- 
clusion of law.?° 

[§ 67] (b) Conclusiveness of Finding—aa. In 
General. Where a guardian has been appointed for 
one who has been adjudged an habitual drunkard, 
such proceeding is presumed to be known by those 
who subsequently deal with the ward, and is bind- 
ing upon persons who have not actual notice of the 
adjudication.!? : 

[§ 68] bb. As to Subsequent Transactions. As 
a general rule a finding that one is an habitual 
drunkard is conclusive as to his ineapacity to enter 
into contracts subsequent to the time of such find- 
ing.4* It has been held, however, that a receipt 
(N. Y.) 580. 


8. Ludwick vy. Com., 18 Pa. 172. 
9. McGinnis v. Com., 74 Pa, 245; 


(N. Y.) 580; Single’s Case, 2 LancL 
Rev: (Pa.) 217; In re Wetmore, 6 
Wash, 271, 33 P 615. 

87. In re Bennett, 5 NYS 373; Mat- 
ter of Tracy. i) Paige. (Nz FY.) 5803 
Angell v. North Providence Prob. Ct., 
11 R. I. 187 (holding that compliance 
with the statute is sufficient). 

88. Matter of Coffin, 41 Misc. 131, 
83 NYS 941, 34 NYCivProc 8 (holding 
that in proceedings to have a com- 
mission appointed for an alleged in- 
competent on the ground of ha- 
bitual intoxication, where there is a 
dispute as to his habits and condi- 
tion, the commission should not be 
appointed except on notice of the al- 
leged incompetent). 

89. Matter of Tracy, 1 Paige 
(N. Y.) 580 (holding that, where such 
notice has been omitted and it ap- 
peared that it would not be safe to 
discharge the committee, the court 
ordered the proceedings to stand un- 
til a new commission could be is- 
sued). 

90. Angell v. North Providence 
Probai@e,, pel wey. wl, 3180. 


91. In re Wetmore, 6 Wash. 271, 
ato alee (ip Ese 
92. In re Wetmore, 6 Wash. 271, 


276, 33 P 615 (where the court said: 
“We are of the opinion that the court 
had no jurisdiction to proceed, not 
having the respondent personally 
present at the time. A mere service of 
a notice to appear in such cases, it 
strikes us, is clearly Insufficient. It 


time hold him responsible for a fail- 
ure to appear to protect his own 
rights in the premiseg’’). 


93. In re Clark, 10 PittshbLegJ 
(Pa.) 519. 
94. Matter of Arnhout, 1 Paige 
(N. Y.) 498. 
95. Matter of Arnhout, 1 Paige 


(N. Y.) 498; In re Burr, 3 LackLegN 
CBa) bbe. 

96. Matter of Arnhout, 
(N. Y.) 498. 
Matter of Wager, 6 Paige 
(N. _Y.) 11 (holding that the pro- 
ceedings will be set aside if the com- 
missioners dictate to the sheriff what 
jurors to summon). 

Selection of juries see Jury [24 
Cyc 208 et seq]. ; 

98. Matter of Arnhout, 
(N. Y.) 498. 

Misconduct of jury as ground for 
zee eal see New Trial [29 Cyc 796 

seq]. 


1 Paige 


1 Paige 


99. Matter of Arnhout, 1 Paige 
GN ¥s) 2498; 

1. Matter of Arnhout, 1 Paige 
(N. Y.) .498. 


2. In re Burr, 3 LackLegN (Pa.) 162. 
3. In re Burr, 3 LackLegN (Pa.) 


162. 
In re Burr, 3 LackLegN (Pa.) 


4. 
162. 
5. Evidence ene i- 
dence [16 Cye 824], gis! a 
6. Ludwick v. Com., 18 Pa. 172; 
Com. v. McGinnis, 3 Pittsb. (Pa.) 445, 
7 Matter of Tracy, 1 Paige 


see 


Ludwick v. Com., 18 Pa. 172. 

10. Ludwick v. Com., 18 Pa. 172. 

Conclusiveness of findings as af- 
fecting contracts see infra § 67. 

11. Wadsworth v. Sharpsteen, 8 
N. Y. 388, 392, 59 AmD 499, Seld. 121 
(where the court said: ‘“Inquisitions 
being made under competent public 
authority to ascertain matters of 
publie interest and concern, are said 
to be analogous to proceedings in 
rem, to which no one can strictly be 
said to be a _ stranger. They are 
clearly admissible in evidence. In- 
quisitions of this nature are public 
and notorious, and* presumed to be 
known to those who subsequently 
deal with the subjects of them; and 
as to all business which the commit- 
tee is authorized to transact for the 
drunkard, strangers must deal with 
the committee, and not with the 
drunkard, until the inquisition is set 


aside’), 

12. Wadsworth v. Sharpsteen, 8 
N. Y. 388, 59 AmD 499, Seld. 121; 
Black’s Est., 8 Pa. Co. 266. 

13. Devin v. Scott; “34% Ind: 67> 
Wadsworth vy. Sherman, 14 Barb.’ 


(N. Y.) 169 [aff 8 N. Y. 388, 59 AmD 
499, Seld. 121]; Klohs v. Klohs, 61 
Pa. 245;. Sampson’s Case, 5 Pa. Dist. 
717, 19 Pa. Co. 1. But see Miskey’s 
App., 107 Pa. 611 (holding that the 
finding by jury of inquest in lunacy 
or habitual drunkenness proceedings 
is only prima facie evidence and may 
be rebutted by other testimony; this 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


> | 


°8§ 68-77] 


given by an habitual drunkard after inquisition 
found, who earries on his business, does work and 
receives pay therefore, is a valid discharge of the 
debt.1* ‘ 

[§ 69] cc. As to Prior Transactions. The find- 
ing 1s presumptive, but not conclusive, evidence of 
incapacity as to acts done by the drunkard before 
the issuing of the commission,'® especially where 
the contract was made within the period in which 
the commission finds him to have been an habitual 
drunkard.'® The presumption as to one’s incapacity 
to make contracts within the period he was declared 
to be an habitual drunkard prior to such actual 
finding may be rebutted.1* 

[§ 70] (c) Collateral Attack. <A statute pro- 
viding that a probate decree shall not be deemed 
invalid in any collateral proceeding or quashed for 
want of a proper form, or for want of jurisdiction 
appearing upon its face, was held to be applicable to 
a decree appointing a guardian for an inebriate.1$ 
Where the court has jurisdiction in the matter of 
appointing a guardian,for an habitual drunkard, its 
decree is not void but at most merely voidable.1® 

[§ 71] (6) Costs.°° The court is not author- 
ized to allow the solicitor of the petitioner anything 
beyond the ordinary taxable costs and disburse- 
ments.*! The relator in inquisition proceeding is 
not lable for costs upon being unsuccessful, unless 
he proceeded in bad faith and without probable 
eause.22, In some jurisdictions the costs in such 
proceedings ,are regulated by statute.22 Where the 
real estate of a drunkard was sold to pay the costs 
of the inquisition, such costs could not be paid to 
the prejudice of a prior lien creditor. But all 
costs that are connected with a sale, and leading to 
it, should be paid from the proceeds.?> 

[§ 72] (7) Review of Proceedings. The regu- 
larity of the proceedings may be examined upon ex- 
ceptions.?° 
is so whether the inquisition is nega- 
tive or affirmative), 

14. Black’s Hst., 8 Pa. Co. 266, 267 
(where the court said: “It never was 
intended that a person employing a 


mechanic or dealing with a trades-* 
man, should be compelled to go to 
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But testimony taken before the inquest | 


that the debtor was sober when the 29. 
notes were given; 
ever, and another testified that the 
debtor was drunk, 
showed any distinct recollection of 
the circumstances. 
the preponderance of the evidence 31. 


[19 0.7.] 807 
is no part of the record and cannot be considered 
by the court.27 An appeal bond on appeal from an 
order of a county judge appointing.a guardian of 
the person and estate of a drunkard should run to 
the guardian and not to the county judge.?§ 

[§ 73] ©. Traverse of Inquisition—l. In Gen- 
eral. According to the old chancery practice the 
allowing of a traverse to an inquisition found rests 
in the discretion of the court.2® But in some juris- 
dictions a traverse to an inquisition found is con- 
sidered a matter of right.*° The statutes in some 
jurisdictions granted the right to traverse an in- 
quisition finding one an habitual drunkard.*? 

[§ 74] 2. Burden of Proof. The finding that 
one is an habitual drunkard is prima facie evidence 
of that fact and on the trial of a traverse throws 
the burden of disproof on the one denying it.*? 
After a respondent has given evidence in answer to 
the inquisition, the relator may give evidence in re- 
buttal to establish the finding.** 

[§ 75] 8. Costs.*4 Upon a petition for leave to 
traverse the inquisition, the allowance of costs is 
discretionary and depends upon the character of 
the application and the conduct of the party,?> and 
in case of an unsuccessful traverse the solicitor of 
the traverser cannot have costs out of the estate,*® 
especially where the traverse was for the benefit of 
the traverser who was a grantee of the drunkard’s 
real estate.*7 

[§ 76] D. Appointment of Temporary Guard- 
ian, The statutes in some jurisdictions authorize 
the appointment of a temporary guardian pending 
the hearing for the appointment of a permanent 
guardian,** and, where such appointment is made, 
the court has authority to vacate the appointment.*® 

[§ 77] E. Legal Consequences of Status Adju- 
dicated—1. In General. A person found to be an 
habitual drunkard is not civilly dead so as to trans- 


fer his rights and responsibilities to his committee 
Matter tots /Pracy.w en Paige 
the debtor, how-| (N. Y.)- 580. 


30. Ex p. Wragg, 5 Ves. 450, 832, 


although neither | 31 Reprint 677, 882; Sherwood Vv. 


Sanderson, 19 Ves. Jr. 280, 34 Re- 
It was held that | print 521. f 
Sampson’s Case, 5 Pa. Dist. 


the office of the courts of the several 
counties or states, to inquire if he is 
a Geclared lunatic or drunkard, be- 
fore paying him. The rule is suffi- 
ciently hard when applied to execu- 
tory contracts; but an executed con- 
tract, bona fide, cannot be avoided 
by proof of insanity at the time, un- 
less the party dealing with the luna- 
tic had knowledge of his mental con- 


dition’’). 

15. Knott v. Giles, 27 App.:(D.C.) 
581; Devin v. Scott, 34 Ind. 67; 
L’Amoureux vy. Crosby, 2 Paige 


(N. Y.) 422, 22 AmD 655; Sampson’s 
Case; 6 Pas Dist 717-19) PasCor i; 

16. Klohs. v. Klohs, 61 Pa. 245, 
247: Sampson’s Case, 5 Pa. Dist. 717, 
OWA. COs ls 

“The period of time antecedent to 
the date of finding a condition of 
lunacy or habitual drunkenness, and 
covered by it retrospectively, unlike 
that following such finding, is only 
prima facie a period of incapacity 
which may be rebutted by proof, 
while it is conclusive in all the fu- 
ture after finding, until the restora- 
tion of the subject of it by order of 
the court and the discharge of his 
committee.’”’” Klohs v. Klohs, supra, 

17. Donehoo’s App., (Pa.) 15 A 924 
(where a commission found that the 
respondent to the inquisition had 
been an habitual drunkard for a year 
previous, and that certain notes upon 
which judgments were subsequently 
entered were given within the year, 
and the judgment creditor testified 


was in the creditor’s favor and over- 
came the presumption arising from 
the finding that the debtor was an 
habitual drunkard). See also cases 
supra notes 15, 16. 

18. Brown v. Warwick Prob. Ct., 
28 Rd. 370, 67 A 527, 125 AmSR 747. 

19. Brown v. Warwick Prob. Ct., 
28 R. 2.370, 67 A 527, 125 AmSR. 747. 
i cette Costs generally see Costs 15 

a sation of Root, 8 Paige (N.Y.) 
625. Compare Young’s Est., 17 Pa. 
Dist. 444 (where attorney’s "fee and 
compensation for commissioner al- 
lowed out of income of trust estate 
of drunkard). 

[a] A retaining fee for counsel is 
not taxable. Commissioners should 
be appointed who are competent to 
execute the commission without the 
aid of counsel. Matter of Root, 8 
Paige (N. Y.) 625. 

22. Matter of Arnhout, 1 Paige 
(N. Y.) 497 (holding that, when an 
unsuccessful application is made to 
charge him with such costs, he is en- 
titled to his costs for opposing it); 
Oi vy. Quinter, 2 Woodw. (Pa.) 

23. See statutory provisions; and 
Lacroix v. Chabot, 12 Que. Pr. 395. 

24. Malone’s App., 79 Pa. 481. 


25. Malone’s App., 79 Pa. 481. 
16 In re Burr, 3 LackLegN (Pa.) 
ee In re Burr, 8 LackLegN (Pa.) 

28. State v. Flint, 19 Wis. 621. 


717, 19 Pa. Co. 1 (holding that under 
the statute a vendee, who has re- 
ceived a conveyance from the drunk- 
ard within the period in which the 
finding adjudged the respondent to be 
an habitual drunkard, may traverse 
the finding, since he is the person 
aggrieved bv it). 

{a] Replication to traverse.— 
Proper practice upon failure to file 
the replication is a motion to show 
cause why the prothonotary should 
not file the replication in behalf of 


the party. Sampson’s Case, 5 Pa. 
DASt. ATLie 9) dear Co; ey 

82. McGinnis v. Com., 74 Pa. 
245. 

838. McGinnis v. Com., 74 Pa. 
245. 


84. Costs generally see Costs 15 


(Cabal eyes 

85. Matter of Van Cott, 1 Paige 
(N. Y.) 489. 

36. Matter of Van Cott, 1 Paige 
(N. Y.) 489. 

87. Matter of Van Cott, 1 Paige 
(NDE) P48195 

38. See statutory provisions; and 


Holly v. Holly, 157 Iowa 584, 1838 NW 
445 (holding that, on an application 
for the appointment of a permanent 
guardian for an habitual drunkard 
under Code § 3219, the judge of the 


court may appoint a temporary 
guardian). 
39. Holly v. Holly, 157 Iowa 584, 


188 NW 445 (holding that a judge 
having appointed a temporary guard- 
ian for a person alleged to be an 
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or guardian.*° The guardian is regarded merely as 
the agent or bailiff of the drunkard ;*! and the stat- 
utes in some jurisdictions place the drunkard, with 
regard to his relation to his guardian, very much on 
the same footing as that of a lunatic.*? 


[§ 78] 2. Laches and Limitations. A person 


in guardianship for habitual drunkenness is not a. 


person who is of such incompetency as will exoner- 
ate him from the consequences of his own laches.** 

[§ 79%] 3. Custody and Control. It is usually 
provided by statute that some court shall have the 
care and control of the person and estate of one 
who has been adjudicated a drunkard and incom- 
petent.44 But the committee or guardian appointed 
by the court is entitled to the actual control and 
eustody of the drunkard, subject to tke direction 
of the court.#® The court will sustain the commit- 
tee in the proper exercise of his authority,*® and pre- 
vent interference with such control.*7 In some ju- 
risdictions the statutes expressly authorize the cura- 
tor or guardian to place his ward in an institution 
for treatment and cure.*® 

{§ 80] 4. Property and Conveyances—a. In 
General. The property of an habitual drunkard for 
whom a guardian has been appointed is in custodia 
legis.49 Personal property may be sold under order 
of court.®° 
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conclusive respecting the disability of such person.** 
Thus the deed of a person under guardianship by 
reason of incapacity to manage his own affairs in 
consequence of habitual drunkenness is void,®* even 
though executed in a sober and lucid interval.°? 

[§ 82]. c. Support of Family. The property of 
the drunkard, upon inquisition found, being in cus- 
todia legis, the court will see that the drunkard’s 
family are provided for as he himself, were he sane, 
would provide for them.®4 So an order which per- 
mits a beneficiary under a will to assign his interest 
to his wife and to a trustee in trust for his wife 
and children, and a judgment affirming the validity 
of the assignments, rendered in an action in which 
he was represented by his committee, were binding 
on him,®* and could not be annulled after his incom- 
peteney had terminated.°® 

[§ 83] d. Sale of Real Estate—(1) In Gen- 
eral. As a general rule, in the absence of statute, 
the court does not have power to authorize the 
guardian of a drunkard to make a sale of his real 
estate except when necessary to pay debts or for 
the support of himself or family.°’ But a court, 
having jurisdiction of the person and estate of a 
drunkard and being also possessed of chancery 
powers, has authority to authorize the guardian to 
consent to a conveyance by the trustee, when the 


[§ 81] b. Capacity to Convey. As a general 


rule the existence of guardianship 


habitual drunkard was authorized to 
treat an application to vacate such 
appointment, although addressed to 
the court, as an application to him for 
an order authorized by Code §§ 3831, 
3846, to be determinéd in vacation). 

40. Janvier v. Coombs, 31 N. J. L. 
240; Steel v. Young, 4 Watts (Pa.) 
459. 


41. Janvier v. Coombs, 31 N. J. L. 
240. 
42. See statutory provisions; and 


Janvier v. Coombs, 31 N. J. L. 240. 

Status of insane persons see In- 
sane Persons [22 Cyc 1158 et seq]. 

43. Makepeace y. Bronnenberg, 146 
Ind 243, 45 NE 3386 (holding that an 
habitual drunkard, for whom a guard- 
jan has been appointed, is not under 
legal disabilities as a person of un- 
sound mind within a statute author- 
izing persons under legal disabilities 
when their action accrues to sue 
within two years after the disability 
is removed); Wright v. Fisher, 65 
Mich. 275, 32 NW 605, 8 AmSR 886 
(holding that a delay of twenty years 
on the part of a person who is an 
habitual drunkard and _ spendthrift 
and whose mind is alleged to be 
weak will defeat a suit instituted by 
him to set aside conveyances of his 
property to one who had conveyed to 
a third person who has made val- 
uable improvements thereon in the 
belief that his title was good). 

Disability as effecting laches gen- 
erally see Equity [16 Cyc 168]. 

44. See statutory provisions. 

[a] In New York the court of 
chancery formerly had, by statute, 
exclusive care and the custody of the 
person and estate of an _ habitual 
drunkard. Lewis v. Jones, 50 Barb. 
645; Matter of Lynch, 5 Paige 120; 
L’Amoureux v. Crosby, 2 Paige 422, 
22 AmD 655. 

[b] In Pennsylvania by the con- 
stitution the power to control the 
person and estate of a drunkard is 
conferred by the people on the su- 
preme court and the courts of com- 
mon pleas, and under the statutes an 
habitual drunkard is classed with a 
lunatic, and all such are special. sub- 
jects in relation to whom the courts 
of common pleas are expressly in- 
vested with the jurisdiction and pow- 
ers of a court of chancery. In effect 


over a person is | power of courts 
the lunatic is the ward of the court, 
and his estate is in custodia legis. 
Tarr’s Hst.,, 10 Pa. Super. 554. 

45. Shafferiv: List,114 Pa 486, 7 
A 80; Tarr’s Hst., 10 Pa. Super. 554, 
557. 

“The care of the person and the 
management of the estate are trans- 
ferred to a committee appointed by 
the court and over which the court 
has full power to control, to removes, 
to dismiss,.and to discharge for mis- 
conduct”, “Larr's (Dst., ‘supra. 

“The committee is the mere bailiff 
or servant of the court, and as such 
is subject to its direction in every- 
thing that pertains to the manage- 
ment of the lunatie’s estate and the 
maintenance of him and his family.” 
Tarr’s Est., supra. 


46. Matter of Lynch, 5 Paige 
CNE Ye 220: 
47. Matter of Lynch, 5 Paige 


(N. Y.) 120 (holding that, where a 
person interferes with the exercise 
of this control, the committee. on 
application to the court, may have 
an ex parte order that the meddler 
desist from his interference); Matter 
of Heller. 3 Paige (N. Y.) 199. 

[a] Where venders of intovicat- 
ing liquors continued to furnish them 
to an habitual drunkard against the 
wishes of his committee, the court 
made an order prohibiting them from 
so doing, upon pain of being held lia- 
ble for criminal contempt, and di- 
rected the committee in case of dis- 
obedience of the order to apply to 
the court to punish the offenders or 
to lay the case before the grand jury 
that they might be proceeded against 
by indictment. Matter of Hoag, 7 
Raizen(Na yi) ieol2. 

48. See statutory provisions. 

[a] In Louisiana under Act (1890) 
No. 100 and Rev. Civ. Code art 422, an 
inebriate or habitual drunkard, un- 
able to take care of himself and his 
estate, may be interdicted and placed 
in charge of a curator with authority 
to place him in an institution for 
treatment and cure. Gasauet’s Inter- 
diction, 136 La. 957, 68 S 89. 

Proceedings for commitment see 
supra §§ 47-53. 


Seat: Tarrs,. hst.,. +10 ~Pas “Super: 
vot, 
[a] Committee of habitual drunk- 


ward is no longer competent to consent.>® 


The 
to order the sale of real estate be- 


ard entitled to collect income from 
spendthrift trust of which drunkard 
is cestui que trust. Young’s SEst., 
17, Pa. Dist) 597; Youngs» Hist, 17, Par 
Dist. 444. 

Enforcement of obligation against 
one adjudged an habitual drunkard 
see infra §§ 108-113. 

50. In re Brogan, 177 Iowa 423, 
157 NW 952. 

[a] . Personal property.—The right 
of a guardian of one committed to 
the inebriate asylum to sell exempt 
property of the estate under a court 
order is no different and no more cir- 
cumscribed than the right to sell non- 
exempt property. In re Brogan, 177 
Iowa 423, 157 NW 952. ° 

Sale of real property see infra § 83. 

51. Cockrill v. Cockrill, 79 Fed. 
143 [aff 92 Fed. 811, 34 CCA 254]. 

Conclusiveness of finding see supra 
§ 67 et seq. 

Contractual disability 
§§ 85-88. ; 

Effect of intoxicaticn on contracts 
see infra §§ 113-123. 

52. Cockrill v. Cockrill, 92 Fed. 
811, 34 CCA 254; Pinkston v. Semple, 
92 Ala; 564, 91S 329; 

92 Ala. 


53. Pinkston vy. Semple, 
564, 9 S 329. 

54. Tarr’s Est., 10 Pa. Super. 554; 
Young’s Est., 17 Pa. Dist. 597 (may 
use income of spendthrift trust of 
which drunkard is beneficiary for 
support of his family); In re Stack- 
house, 2 N. B. Eq. 91. 

55. West v. Burke, 165 App. Div. 
667; DOINGS 329 att 21GU Naveed 1 


see infra 


NE 561]. 

56. West v. Burke, 165 App. Div. 
667,151 NYS 329: [aff 219 N.Y. 7, ite 
NE 561]. 

57. Matter of Hoag, 7 Paige 
CNELY ee Ses 

58. Philadelphia Trust, ete., Co. v. 


Allison, 108 Me. 326, 80 A 833, 39 
LRANS 39 (holding that one who 
has been adjudged an habitual drunk- 
ard, and has had a committee of her 
person and estate appointed, is no 
longer competent to consent to the 
eonveyance of land by the trustee 
under a trust for her benefit. which 


empowers the trustee to convey, but 
only with the consent of the bene- 
apeena! and for a price acceptable to 
er). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 
f 
: 
{ 
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longing to one adjudged an habitual drunkard is 
usually regulated by statute.°° 

[§ 84] (2) Distribution of Proceeds. Where a 
judgment is obtained against a person declared an 
habitual drunkard and his realty is subsequently 
sold, it is proper to award that portion of the fund 
arising from the sale to the committee of the 
estate, until the inquisition is set aside or the com- 
petency of the drunkard restored.®° 

[§ 85] 5. Contractual Disability—a. After 
Adjudication—(1) In General, As a general rule, 
where a guardian is appointed for a person found 
to be an habitual drunkard and incapable of man- 
aging his estate, the ward is thereafter incompetent 
to enter into a contract;°* and a contract so entered 
into by him is void,®? even though at the time of 
the attempt to form it the drunkard was sober.** 
However, in some jurisdictions it is held that the 
statutes authorizing the appointment of a trustee 
or guardian for the property of an inebriate does 
not deprive the ward of the power to make con- 
tracts,°* except that contracts made by him shall 
not be charges against the estate;®° and where the 
statute also provides that the bill asking for the 
appointment of the guardian shall specify the estate 
proposed to be secured, the appointment of a guard- 
ian in such case only restricts the power of the ward 
to make contracts affecting the property mentioned 
in the application.*® In some jurisdictions the stat- 
utes expressly provide that contracts by a drunkard 
for whom a guardian has been appointed are void.°* 
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nished a drunkard under guardianship with the 
necessaries proper to his station in life may recover 
from his estate the reasonable value of the neces- 
saries furnished ;°®* and this rule has been followed, 
even where the statutes expressly provide that con- 
tracts made by such a one are invalid.®® 

[§ 87] (3) For Services. Since a _ contract 
made by a drunkard under a guardianship is void,’° 
there can be no recovery on a contract for services 
made by a drunkard in such ease.“! But this does 
not preclude the recovery by his guardian of the 
reasonable value of such services in a proper action 
for that purpose.’ 

[§ 88] b. Pending Proceedings. Where the 
other party to the contract has notice of proceed- 
ings begun to determine the status of an alleged 
drunkard, the contract entered into can be set aside 
on the application of the committee afterward ap- 
pointed,”* although the contrary has beén held.’ 
Where, however, one who appeared to possess busi- 
hess capacity and who transacted some of his affairs 
contracted a debt between the.time when the inquisi- 
tion was found and the time when the inquisition 
was recorded, it was held that the other party having 
no knowledge of the pendency of the inquisition 
proceedings could recover the debt.’* Where one, 
after proceedings commenced for the appointment 
of a guardian for an alleged drunkard, but before 
the guardian is appointed, delivers property to the 
alleged drunkard, he is not lable for the value 
thereof.*® 


[§ 86] (2) For Necessaries. One who has fur- 
59. See statutory provisions. the particular party to contract, It is 65. Jones v. Semple, 91 Ala, 182, 
{a] In New York a statute relat-|the judgment of the law to this effect, | 8 S 557. 
ing to the care and custody of the|and as a consequence, his acts in re- 66. Jones v. Semple, 91 Ala. 182, 
estate of an adjudged habitual drunk- | gard to his property are absolutely | 8 S 557. 
ard at one time prohibited the leas-| void while the condition exists. He 67. See statutory provisions; and 


ing of the real estate for more than 
five years and the mortgaging, alien- 
ing, or disposing of it in any manner 
otherwise than is directed in that 


act. Lewis v. Jones, 50 Barb. 645, 
671. 
[b] In Maryland, where the stat- 


ute provides that, proceedings in the 
case of habitual drunkards shall be 
like those in cases of lunaties or in- 
sane persons, and that the rules of 
law and proceedings now applicable 
to the property of lunaties shall ap- 
ply to persons ‘‘declared” to be habit- 
ual drunkards, and also provides that 
any person alleged to be an habitual 
drunkard may dispense with the legal 
proceedings to establish the same, 
etc., it was held that the court had 
power to decree the sale of lands to 
an habitual drunkard who has dis- 
pensed with legal proceedings .and 
appointed his own committee, as well 
as where such condition has been 
declared. Tome v. Stump, 89 Md. 264, 
42 A 902., 

60.- Paul v. Divine, 4 Phila. (Pa.) 


21. 
61. U. S.—Cockrill v. Cockrill, 92 
445] 811, 34 CCA 254 [aff 79 Fed. 


Ind.—Devin v. Scott, 34 Ind. 67. 

Me.—Philaielphia Trust, etc., Co. 
v. Allison, 108 Me. 326, 80 A 833, 39 
LRANS 39. 

N. Y.—Anderson y. Hicks, 150 App. 
Div. 289, 131 NYS 1018; Wadsworth 
Vv, Sherman, 14 Barb. 169 [evhie'S: aNGwe Ye, 
388, 59 AmD 499, Seld. 121]; Matter 
of Heller, 3 Paige 199 (holding drunk- 
ards, lunatics, and idiots under the 
laws of New York incapable to make 
contracts after a guardian has been 
appointed for them); L’Amoureux v. 
Crosby, 2 Paige 422, 22 AmD 655. 

PP a v. Witmer, 31 Pa. 243, 

R. I,—Ralph v. Taylor, 33 R. I. 503, 
82 A 279 [rearg den 82 A 495]. 

“The inquisition and decree, stand- 
ing of record, was intended for notice 


to all the world of the incapacity of |! 


can make no contract that will bind 
or render it liable to take effect, 
either in his lifetime or after death, 
for the reason that the law has set- 
tled that the important element of a 
valid contract does not exist, namely, 
the capacity to contract. It is this 
which determines the validity of the 
contract, whensoever it is to be ex- 
ecuted; if wanting then, it continues 
wanting at the time of performance, 
unless validated subsequently by 
some legal act of the party.” Imhoff 
v. Witmer, 31 Pa, 248, 245. 

Conclusiveness of findings see su- 
pra § 67 et seq. 

Intoxication as defense to contract 
see infra §§ 114, 115. 

Intoxication as ground for annul- 
ae marriage see Marriage [26 Cyc 

Validity of marriage of one who 
is adjudged mentally incompetent see 
Marriage [26 Cyc &44]. 

62. Devin.v, Scott, 34 Ind. 67; 
Hughes vy. Jones, 116 N. Y. 73, 22 NE 
446, 15 AmSR 386, 5 LRA _ 637; 
Wadsworth v. Sharpsteen, 8 N. Y. 
888, 59 AmD 499, Seld. 121 [aff 14 
Barb. 169). 


63. Wadsworth vy. Sharpsteen, 8 
N. Y. 388, 59 AmD 499. 
64. Jones v. Semple, 91 Ala. 182, 


184, 8 S 557 (where the court said: 
“Governed by well established rules, 
we construe the statute not to con- 
fer power over property not specified 
in the bill as the estate proposed to 
be secured, and not to: abrogate the 
power to make contracts. although it 
prohibits debts contracted after the 
rendition of the decree being charged 
against such estate. It certainly is 
not the intention or policy of the 
statute, by depriving the unfortunate 
inebriate of power to transact any 
business, to place him in a condition, 
comparatively, of compulsory inac- 
tivity and idleness, and subject him 
to the temptation to descend to lower 
depths of intemperance—to confirm 
his intemperate habits’’). 


Clark v. Caldwell, 6 Watts (Pa.) 139; 
Ralphs ve | Taylors 33 Re dy 0s. Sank 

279 [rearg den 82 A 495]. 
68. Darby v. Cabanne, 1 Mo. A. 
52 Oh. St. 


126; Brockway v. Jewell, 
187, 39 NE 470. 

[a] Attorney’s services.—A con- 
tract made by the agent of a man 
whose intellect had become debili- 
tated through the use of intoxicating 
liquors for the services of an attor- 
ney to procure the appointment of a 
guardian for the drunkard and for 
his estate may be upheld where the 
statute provides for the appointment 


of a guardian for such persons. Dar- 
by v. Cabanne, 1 Mo. A. 126. 
[b] Payment for services of a 


nurse by the drunkard transferring 
to him harness was not considered to 
be a sale within the meaning of a 
statute which provides that no sale 
or conveyance or encumbrance of the 
property of the alleged drunkard 
shall be valid after the service of a 


notice of proceedings begun. Brock- 
ed v. Jewell, 52: Oh.. 137, 39 NB 
70. 

69. McCrillis v. Bartlett, 8 N. H. 


569, 571 (where the court said: “It 
cannot have been intended to render 
invalid all implied contracts; for such 
construction might expose the party 
to actual suffering ... or oblige the 
town to maintain him and his family 
as paupers for a time, when he had 
ample means for their support; and 
thus produce the very mischief it 
was intended to prevent’). 
70. See supra § 85. 

BRaiph vi. Taylor), 33. Bi I...o0s; 
279 [rearg den 82 A 495]. 


72. Ralph. v. Taylor, 33 Re I. 503; 
82 A 279 [rearg den §2 A 495]. 

73. Griswold vy. Miller, 15 Barb. 
CNEAY)) 2520: 

Conclusiveness of findings see su- 
pra § 67 et seq. 

74. Klohs v. Klohs, 61 Pa. 245. 

75. Matter of McGarvey, 64 
HowPr IGN: Y.) 135, 

76. McCoy v. Nuese, 154 Iowa 563 
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[§ 89] F. Release from Guardianship ““—1. In 
General. As a general rule proceedings to secure 


release from guardianship on account of being an 
habitual drunkard are governed by statute.7® In 
some jurisdictions the practice in proceedings to 
supersede a commission in cases of habitual drunk- 
enness are substantially the same as in cases of 
lunaey,”® and proceedings by reference to a master 
have been adopted as the most convenient, safe, and 
expeditious course.*° 

[§ 90] 2. Who May Institute. In the absence 
of statute to the contrary, the old chancery prac- 
tice of England which permitted the ward to in- 
stitute proceedings to be discharged generally pre- 
vails.41, Under a statute which provides that ‘‘any 
person’’ may institute such inquiry the ward may 
file a petition in his own behalf.*? 

[§ 91]. 3. Reinstatement of Proceedings. 
Where one waived the right to have his fitness to be 
discharged determined by a jury, as provided by 
statute, the fact that the court, upon hearing, de- 
creed that the petitioner had become habitually 
sober and was competent to transact business, but 
on account of the limitation of time that had elapsed 
merely superseded the appointment of the commit- 
tee, did not prevent a reinstatement of the proceed- 
ings.%4 

[§ 92] 4. Notice. As a general rule the com- 
mission for one as an habitual drunkard will not 
be superseded upon an ex parte hearing without no- 
tice, and upon the evidence of affidavits merely,** 
even with the assent of the guardian.2° But where 
one who is under guardianship as a drunkard makes 
an application for restoration to his rights, notice 
to his family or guardian is not jurisdictional,*® 
the want of it being at most an irregularity only 
which cannot be taken advantage of in a collateral 
proceeding.** 

[§ 93] 5. What Must Be Proved. The court 
will not discharge the committee and restore the 
possession and control of the property to the drunk- 
ard upon mere proof of the fact that he’is com- 
571, 1834 NW 531 (where the court 
said: “Up to the entry of judgment, 
finding him incompetent and appoint- 
ing a guardian, Dannenbrink was 
presumably competent to do busi- 81. 
ness, the title to the securities was 


in him, and !f he demanded posses- 82. 
sion of them defendant could not 


court. 
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He may, if it should appear 
necessary or expedient, 
evidence of physicians, 
sonal attendance of the petitioner’). 90. 
Cockrill v. Cockrill, 
811, 34 CCA 254 [aff 79 Fed. 143]. 
Cockrill v. Cockrill, 79 Fed. 143 
[aff 92 Fed. 811]. 

In re Roberts, 197 Pa. 621, 47 


ir 89-99 


/, 
petent to manage his affairs, without evidence of a 
permanent reformation.’8 In some jurisdictions 
the statutes provide that he must show that he has 
voluntarily refrained from the use of liquor for a 
specified period.®® 

[§ 94]. 6. Conclusiveness of Finding. Where 
an habitual drunkard makes: application to be re- 
leased from guardianship as being cured, a finding 
that he is not competent will not preclude habeas 
corpus proceedings at a later date.®° 

[§ 95] 7. Discharge of Guardian; Effect. 
Where a guardian is discharged, it will be presumed 
that the ward has reformed by abstaining from the 
use of intoxicating liquors,®*? and, therefore, his legal 
disabilities cease.%? + ; 

[§ 96] 8. Evidence °*—a, Burden of Proof. An 
habitual drunkard, for whom a guardian has been 
appointed in order to obtain a discharge, has the 
burden of showing that he has voluntarily aban- 
doned the entire use of intoxicating drinks and has 
proved himself able to resist all temptation to in- 
dulge therein.®4 

[§ 97] b. Weight and Sufficiency. The weight 
and sufficiency of the evidence in proceedings by 
an habitual drunkard to be released from guardian- 
ship °° are determined by the rules governing the 
weight and sufficiency of evidence in civil actions 
generally.° 

[§ 98] G. Guardian or Committee—1. Fiduci- 
ary Position. The rule that a person in a fiduciary 
relation cannot place himself in a position antago- 
nistie to his trust applies to the committee of a 
drunkard.®* 

[§ 99] 2. Accounting °S—a. In General. The 
committee or guardian of a drunkard is held to a 
strict accountability for the execution of his trust.?? 
He will not be credited with any money which was 
not spent for purposes consistent with the trust.1 
But the fact that the committee mismanaged the 
estate and furnished spending money subject to 
abuse by the drunkard is no reason for a refusal to 
correct a clerical error in the accounts of the com- 
from the use of liquor for the statu- 


tory period and that he has re- 
formed). 
Matter of Larner, 79 App. Div. 
79 NYS 1069, 12 NYAnnCas 362. 
Habeas corpus proceedings gener- 
ally see Habeas Corpus [21 Cyc 279]. 
91. Makepeace v. Bronnenberg, 146 
Ind. 243, 45 NE 336. 


require the 
or the per- 


92 Fed.| 134, 


rightfully refuse to deliver them. If 83. 


he demanded and received them and 
collected the money on them, it was 
his money until, at least, the time 
when his legal title was divested by 
the appointment of a guardian; and 
if he secreted the money, or refused 
to deliver it on demand of the guard- 
jan, we think there is no rule of law 
or equity which gives the guardian 
recourse upon the kailee who had sur- 
rendered the property to the bailor at 
a time when no person possessed the 
legal right to forbid it’’). 

77. Habeas corpus to release a 
drunkard from his committee see Ha- 
beas Corpus [21 Cyc 279]. 

78. See statutory provisions; and 
Cockrill v. Cockrill, 92 Fed. 811,34 
CCA 254; Rose v. Rose, 53 Ind. A. 441, 
101 NE 827: In re Roberts, 197 Pa. 
621, 47. A 987. 

79. Inre Weis, 16 N. J. Eq. 318. 

Lunacy proceedings generally see 
Insane Persons [22 Cyc 1104]. 

80. In re Weis, 16 N. J. Eq. 
220 (where the court said: “The 
master will have facilities for con- 
ducting the investigation with more 
safety and with less expense to par- 


ties, than could ordinarily be expect- | 


ed in an investigation before the 


318, | 
| appointed, 


A 987. 

84. In re Weis, 16 N. J. Eq. 318. 

85. Inre Weis, 16 N. J. Eq. 318. 

86. Cockrill v. Cockrill, 92 Fed. 
811, 34 CCA 254. 

[a] Impeaching discharge. — One 
who has been discharged from guard- 
ianship as a drunkard cannot im- 
peach the judgment of discharge on 
the ground that no notice of the ap- 
plication was given to his guardian. 
Cockrill v. Cockrill, 92 Fed. 811, 34 
CCA. 254. 

87. Cockrill v. Cockrill, 92 Fed. 
811, 34 CCA 254. 

88. Matter of Hoag, 7 ‘Paige 
(N. Y.) 312 (holding that the absti- 
nence from intoxication for at least 
one year is necessary to raise such a 
presumption of reformation as would 
justify restoring such drunkard to 
the possession of his property). 

89. See statutory provisions; and 
Rose v. Rose, 53 Ind A. 441, 101 NE 
827 (holding that an habitual drunk- 
ard, for whom a guardian has been 
must, to obtain a dis- 
charge of the guardian and a restora- 
tion of his property, as authorized by 
Burns’ St. Annot. [1908] § 6177, show 
that he has voluntarily refrained 


92. Makepeace v. Bronnenberg, 146 
Ind. 248, 45 NE 336. 

93. Evidence generally see Wvi- 
dence [16 Cyc 821]. 

Ble Ex p. Worrall, 1 Del. Co. (Pa.) 

95. Rose v. Rose, 53 Ind. A. 441, 
101 NE 827 (holding that the evi- 
dence on a petition for the discharge 
of a guardian of an habitual drunk- 
ard and the restoration to the latter 
of his property was sufficient to show 
that a denial of relief was not an 
abuse of the court’s discretion). 

it See Evidence [17 Cyc 753 et 
seq]. 

97. Matter 
GNRY Dr uaG? 

98. Accounting generally see Ac- 
counts and Accounting 1 C. J. p 588. 

99. Matter of Annerson, 211 N. Y. 
136, 105 NE 79 [rev 158 App. Div. 936, 
143 NYS 627] (acceptance of worth- 
less security as and for a definite 
sum of money renders committee ac- 
countable for that sum); Matter of 
Carter, 3 Paige (N. Y.) 146. 

1. Stephens vy. Marshall, 23 Hun 
(N. Y.) 641; Matter of Carter, 3 Paige 
ONE Neyen4s, 

[a] Allowing money to be spent 


of Carter, 8 Paige 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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mittee.2 Where he has failed to file the proper 
inventory or to keep any account of the estate, 
everything in relation to his dealings with the estate 
will be presumed most strongly against him,*? and 
in such case the committee may be properly charged 
with one half the expense of the accounting.* 

[§ 100] b. Who May Demand. The wife of a 
Gaumkerd cannot file a bill against his committee for 
an accounting without making her husband a party,° 
even though he is absent from the state and has not 
been heard from for seven years. In some juris- 
dictions the statutes authorize the court to compel 
an accounting by the committee upon petition of the 
sureties alleging mismanagement of the ward’s 
estate.” ; 

[§ 101] c. Appointment and Removal of Mas- 
ter. Where a master is appointed by the court to 
take account of the estate of a drunkard with the 
committee, he cannot be removed by agreement: of 
the parties and another substituted in his place with- 
out the consent of the court.® 

[§ 102] 3. Compensation. The compensation 
of guardians of incompetents is generally regulated 
by statute.° Although a guardian may be entitled 
to commissions upon sums with which he is charged 
in consequence of losses arising through his own 
negligence,!° he will not be allowed commissions on 
expenditures subversive of the trust.‘ In some ju- 
risdictions, where a person acting in a fiduciary ca- 
pacity asks for an.allowance of more than five per 
cent commission, the burden is on him to show that 
his services are worth more.!2. Under a statute fix- 
ing the compensation of a guardian of a drunkard 
to commissions on moneys received or paid out, it 
was held that, where the committee receives the 
principal of the estate, which is not converted into 
cash, the committee is entitled to one half commis- 
sions on the full value of such principal on the 
theory that they correspond with the services of an 
executor or administrator in converting property 
into cash.1% 

[§ 103] 4. Removal of Committee—a. Juris- 
diction. The jurisdiction of courts to remove a 
guardian is oes by statutory or constitutional 
provisions.'* 

[§ 104] b. “Costs. Where the committee of a 
drunkard had been guilty of gross negligence in the 
management of the estate, he may be charged with 


for alcoholic liquors is conduct so] views the early cases in this country \ : 
subversive of the purposes of the] which infringed upon and gradually | commenced by the children 
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the cost of proceedings against him for his removal 
and for the settlement of accounts.1> Where ex- 
penses and costs are incurred by proceedings which 
result in the promotion of the interests of the ward, 
they may be charged against his estate.t° Counsel 
fees and expenses of an ill-advised and unsuccessful 
proceeding to discharge the committee will not be 
allowed out of the drunkard’s estate.17 

{[§ 105] H. Actions by or in Behalf of Drunk- 
ard—l. In General. In some jurisdictions the stat- 
utes provide that actions may be brought by the 
guardian or committee of the property of one ad- 
judged an incompetent.1* Where a guardian of the 
person only had been appointed, it was held that 
the drunkard had the legal capacity to sue,® and 
that the court had inherent power to appoint a 
guardian ad.litem to protect his interest.?° 

[§ 106] 2. Partition of Real HEstate. The 
drunkard should be made a party to a suit for par- 
tition brought by his committee,?+ for a decree in 
such a suit will not transfer the legal title to the 
drunkard’s undivided share of the premises which 
may be set off to the parties in severalty unless he 
is made a party.” 

[§ 107] 38. Costs and Expenses. The next 
friend of a drunkard is entitled to be reimbursed 
out of the estate for the taxed costs of an unsuc- 
cessful action he brought on behalf of the drunkard 
against the guardian, if such action was brought in 
good faith, with reasonable caution and with a view 
of protecting the interests of the person in whose 
behalf the suit was brought.?* A guardian will be 
allowed reasonable expenses fox bringing suit to pro- 
tect the drunkard’s interests.2* Testimony of the 
judge of probate that he advised bringing such suit 
is admissible to show that it was brought in good 
faith.?® In an action against the estate of a deceased 
drunkard to recover attorney’s fees for bringing ac- 
tion to set aside a contract made by the drunkard 
on the ground that he was intoxicated when he made 
it, evidence that he was not intoxicated is inadmis- 
sible.?¢ 

[§ 108] I, Enforcement of Obligations of Ad- 
judicated Drunkard—1. In General. Debts con- 
tracted by an habitual drunkard after the appoint- 
ment of a committee, and without his consent, can- 
not be paid out of the estate, although established 
by a suit at law against the drunkard,’ and if paid 


[a] Thus, where an action was 
of a 


trust that the committee cannot be 
credited with such charges. Ste- 
phens v. Marshall, 23 Hun (N. Y.) 


641. 
2. Stephens v. Caulfield, 13 NY 
Paige 


WklyDig 567. 
of. .CGarter,, 3 
(N. Y.) 146. 


3. Matter 

4 Stephens v. Marshall, 23 Hun 
(N. Y.) 641. 
; 5. Hay v. Warren, 8 Paige (N. Y.) 
09. 

6. Hay v. Warren, 8 Paige (N. Y.) 
609. 

Presumption of death from absence 
see Death §§ 5-19 

7. See statutory provisions; and 
Dickerson vy. Dickerson, 31 N. J. Ea. 


652. 
S > Matter), of Carter, 3 Paige 
CNG Wey 1462 


9. See statutory provisions; and 
Matter of Notman, 103 App. Div. 520, 
93 NYS 82. See also Meacham v. 
Sternes, 9 Paige (N. Y.) 398 (which 
‘states the early English chancery 
cule which did not allow compensa- 
tion. to a _ trustee, guardian, etc., 
either in shape of commissions or 
otherwise, beyond their actual ex- 
penses and disbursements, and re- 


overthrew that rule). 

10. Stephens v. Marshall, 23 Hun 
(N. Y.) 641. 

11. Stephens v. Marshall, 23 Hun 

(N. Y.) 641. 
12. In re Keiper, 7 Kulp (Pa.) 60 
(holding that where the estate of an 
habitual drunkard is small, and the 
committee is compelled to repair the 
buildings which are old, to collect 
the rent monthly, which averages 
about five hundred and eighty dollars 
a year, a compensation of forty-five 
dollars a year is just). 

13. Matter of Notman, 103 App. 
Div. 520, 93 NYS 82 (construing Code 
Civ. Proce. §§ 2338, 2730). 

14. See statutory and _  constitu- 
tional provisions; Scribner v. Qual- 
trough, 44 Barb. (N. Y.) 431. 

15. Matter of Carter, 38 Paige 
(N. Y.) 146. ; 

16. Tarr’s Est., 10 Pa. Super. 554, 
559 (where the court said: “The 
right to charge a fund with costs 
and expenses depends on whether the 
ligitation in which the costs and ex- 
penses were incurred was in promo- 
tion of the interests of those who 
were eventually found to be entitled 
to the fund”). 


drunkard under guardianship which 
resulted in the dismissal of the com- 
mittee and a correction of the com- 
mittee’s report and a betterment of the 
security of the estate, the attorneys’ 
of the children may be paid out of the 
estate. Tarr’s HMst., 10 Pa. Super. 554. 

17. Ini re Stokley, 36 Pal'Co™ 157. 

18. See statutory provisions; and 
Burton v. McGeever, 202 Ill. A. 606 
(prior order granting leave unneces- 
sary); Moore v. Flagg, 13% App. Div. 
pa 122 NYS 174. 

9. Moore v, Flagg, 137 App. Div. 

338 122 NYS 174. 

20. Moore v. Flagg, 137 App. Div. 
338, 122 NYS 174 

21. Gorham v. Gorham, 3 Barb. 
Che GN Gay) ees 

22. Gorham vy. Gorham, 3 Barb. 
Chin GNee Yeas: 

23. Voorhees v. Polhemus, 36 N. J. 
Eq. 456. 
ehen Burton vy. McGeever, 202 Ill. A. 
sien Burton v. McGeever, 202 Ill. A. 


nee Burton v. McGeever, 202 Ill. A. 
27. Matter of Heller, 3 Paige 
GN Ye eLool. 


812 [19C. J.] 
by the committee, without the sanction of the court, 
he will not be allowed for it in the settlement of his 
account.28 The proper course to be pursued to re- 
cover a debt from an habitual drunkard, after the 
appointment of a committee, is to apply to the court 
which appointed the committee for payment out of 
the estate,2® since the estate of the drunkard is 
vested in the court, and no ereditor can take it upon 
any process to satisfy any judgment.°° An excep- 
tion to this rule may exist where it is shown that 
a trial is necessary in order to settle some disputed 
question or right which cannot be properly deter- 
mined and adjusted upon a reference to ascertain 
the amount due in a proceeding by petition.*t In 
such a case an order, upon cause shown, should be 
obtained authorizing the bringing of an action in 
the nature of a suit in equity before such action 
should be permitted against either the committee or 
the habitual drunkard.*2, Where the court has de- 
creed payment by the committee of a drunkard of a 
debt due from the drunkard, the payment should be 
enforced by summary process.°* 

The estate of a deceased drunkard is liable for 
debts properly contracted by the guardian before the 
drunkard’s death.*4 

[§ 109] 2. Obligation Incurred Prior to Adju- 
dication. Upon a contract entered into before the 
finding of the inquisition, the guardian or committee 
of an habitual drunkard cannot be sued,*® even 
though he may have effects in his hands sufficient 
to pay.*® The action in such case should be against 
the drunkard.*? 

{§ 110] 3. Restraining Actions against Drunk- 
ard. Where an action at law is commenced against 
a drunkard after the appointment of a committee, 
it is the duty of the committee to apply to the court 
to restrain such proceedings;** but a judgment re- 
covered in a court of law against a person who has 
been found to be an habitual drunkard, and whose 
property has been placed in the custody of a com- 
mittee, is not for that reason void.*® So, where 

28. Matter of Heller, 3 Paige 
(N. Y.) 199. 

29, tially vite Laylor, 48> Howkr 


(N. Y.) 428, 429 (where the court 
said: ‘The committee is the mere 


Meyer, 11 
(holding that a 
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in a suit at law to interfere with the 
property, on a judgment and execu- 
tion against the drunkard); Boner v. 
YorkLeg Rec 
judgment entered 


pending a suit by a creditor to reach the assets of 
his debtor, the latter is, by proceedings previously 
commenced in another court, adjudged to be an 
habitual drunkard and a committee is appointed, 
the court in which the ereditor’s action is pending 
cannot properly proceed to final judgment.*? While 
plaintiff in such case, if he commenced his action 
in good faith, may be permitted to retain it, yet 
his proceedings therein should be stayed until the 
reformation of defendant and a discharge of the 
committee.4! But in an action for separation by a 
wife against her husband who has been adjudged 
an habitual drunkard, the appointment of a com- 
mittee over his estate is not sufficient reason to stay 
the proceedings in her action,” even, though a sep- 
aration may be followed by a provision for ali- 
mony.*8 

[§ 111] 4. Parties ‘4—a. In General. In a suit 
against the committee for recovery of a debt due 
from the drunkard, the drunkard is a proper, but not 
a necessary, party;*> for if he is made a party, the 
proceedings are made binding on him in ease he 
should be restored to the possession and control of 
his estate before the termination of the suit.4¢ In 
some jurisdictions it is the practice for drunkards 
to defend suits in equity by their committees,‘* 
and where a joint bill is filed against the drunkard 
and the committee of his estate, the latter will be 
appointed his guardian ad litem to appear and an- 
swer for him,** if he has no interest adverse to that. 
of the drunkard.* 

[§ 112] b. Statutory Provisions. In some ju- 
risdictions the statutes provide that the guardian of 
a drunkard is the proper party to defend suits 
brought against the drunkard.®° In such case, 
where a guardian has been appointed, it is not neces- 
sary for the court to appoint a guardian ad litem to 
defend actions against the ward.5! Where the 
guardian is empowered by statute to appear and 
defend all suits brought against his ward, the latter 
is bound by the decree rendered therein,®? and is 


42. Gregg v. Gregg, 48 Hun 451, 1 
NYS 453. 

Actions for separate maintenance 
see Husband and Wife [21 Cyc 1603]. 

43. Gregg v. Gregg, 48 Hun 451, 


(Pa.) 258 
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officer of the court, and acts under its 
direction in the disposition of prop- 
erty, and applying the proceeds to the 
payment of debts. I do not see upon 
what principal a creditor can main- 
tain an action against a committee 
of such a person, in the nature of a 
legal action, to recover a judgment 
upon a debt or demand against the 
habitual drunkard. Such an action 
must be founded upon a promise ex- 
press or implied, or some legal lia- 
bility to pay. It results in a judg- 
ment'merely, payment of which is to 
be enforced by issuing an execution 
and seizing and selling property’’); 


Clarke v. Dunham, 4 Den. (N. Y.) 
262; Robertson v. Lain, 19 Wend. 
(N. Y.) 649. 


[a] The former rule in New York 
was that the drunkard could be sued 
at law notwithstanding the appoint- 
ment of a committee, but when the 
ereditor had obtained his judgment 
he was compelled to stop and could 
proceed no further with it. Clarke 
v. Dunham, 4 Den. (N. Y.) 262; Rob- 
oon ¥., luain, 19 Wend? «(N.” Ys) 

49. 

30. Niblo v. Harrison, 22 N. Y. 
Super. 668; Hall v. Taylor, 8 HowPr 
(N. Y.) 428; Matter of Heller, 3 
Paige (N. Y.) 199 (holding that if 
the property of the drunkard is under 
the control of the court of chancery, 
in the hands of a committee, it is a 
contempt of the court for a plaintiff 


against a defendant on a note signed 
by him after the adjudication and 
committee appointed gives plaintiff 
no priority of lien; execution cannot 
be issued on the judgment). 


Sloe Lallie ty. GU baylOUN sa elow er 
EN. YY...) 428 
oan, Halley. Laylory ) Ss Showerer 
CNEY. JIE428 


apes: . Bradley, 8 Paige 
(N. Y.) 146 (holding that, where the 
court in the same decree authorized 
the filing of a bill for that purpose 
simply, it was erroneous as subject- 
ing the estate to needless cost and 
litigation). 
Areas Burton v. McGeever, 202 Ill. A. 
35... Janvier; v. Coombs, $17 N. J. 
L. 240 (holding that, in an action 
upon a note made by the drunkard 
before the committee’s appointment, 
the committee is not liable); Steel v. 
Young, 4 Watts (Pa.) 459. 
Hage Steel v. Young, 4 Watts (Pa.) 
Riek Janvier v. Coombs, 31 N. J. L. 
38. Niblo v. Harrison, 22 N. Y. 
Super. 668; Matter of Heller, 3 Paige 
(N. Y.) 199. 
39. Sternbergh v. Schoolcraft, 2 


Barb; GN. WY...) 153. 

40. Niblo v. Harrison, 22 N. Y. 
Super. 668. 

Al; Niblosvaearrison, soca Nene 


Super. 668. 


452, 1 NYS 453 (where the court said: 
“So far as stch separation may be 
followed by a provision for alimony, 
such provision is entirely within the 
power of the court. And the court is 
fully competent in this action to pro- 
tect the estate of the lunatic, now 
within its control. We do not see 
why the court cannot act as wisely 
in regard to alimony in this action as 
it could in an application by way of 
motion to direct the committee. And 
since the plaintiff is plainly entitled 
to proceed in this action, so far as 
the principal matter, that of separa- 
tion, is concerned, it is highly proper 
that the subject of alimony be also 
disposed of in the same action’’). 

44. Parties generally see Parties 


[30°Cy.e 1. 

45. Beach v. Bradley, 8 Paige 
(N. Y.) 146 

46. Beach vy. Bradley, 8 Paige 
CNIS YS) P1462 
ae New v. New, 6 Paige (N. Y.) 
ea New y. New, 6 Paige (N. Y.) 
923 New v. New, 6 Paige (N. Y.) 


50. See statutory provisions; and 
Makepeace v. Bronnenberg, 146 Ind. 
243, 45 NE 336. 

51. Makepeace v. 
146 Ind. 243, 45 NE 336 

52. Makepeace v. Bronnenberg,. 
146 Ind, 243, 45 NE 336. 


Bronnenberg, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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precluded from asserting any adverse interest in 


matters settled by the decree.®? 


[§ 113] 5. Pleading.°* A complaint against the 
committee which omits to allege or show by what 
court or authority the debtor was declared an ha- 
bitual drunkard, and the custody of his person 
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tion.>? 
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awarded to deferdant, does not state a cause of ac- 
tion,®®> and is bad on demurrer.®® 
his cause of action upon an exception to a general 
rule, it is his duty to allege in the complaint facts 
sufficient to show that it comes within the excep- 


Where one bases 


VI. INTOXICATION AS AFFECTING CONTRACTS 


[§ 114] A. As 


to make a contract.®? 


drunkard.®? 
53. Makepeace v. Bronnenberg, 
146 Ind. 248, 45 NE 336, 


54. Pleading generally see Plead- 
ing [81 Cye 1]. 


55. .Hall v. ‘Taylor, 8 HowPr 
(N. Y.) 428. 

) @Hall sive" DLaylores3:HowPr 
CNY DS 4282 

57. Devin v. Scott, 34 Ind. 67 


(holding that since the general rule 
is that contracts made by a person 
who has been found incapable of con- 
ducting his affairs on account of 
drunkenness and placed under guard- 
janship are void, it is the duty of the 
party who relies upon this exception 
to the rule as to necessaries to al- 
lege and prove that it came within 
the exception). 
58. Cross references: 

As defense in action on bills and 
notes see Bills and Notes § 1041. 
As defense in prosecution for crime 

see Criminal Law §§ 81-87. 

As defense to action for breach of 
promise to marry see Breach of 
Promise of Marriage § 29. 

As defense to prosecution for blas- 
phemy see Blasphémy § 

Bond signed by intoxicated person 
see Bonds § 36 note 38 [a]. 

Defenses to contracts generally ‘see 
Contracts §§ 792-800. 

Drunkenness of arbitrator see Ar- 
pitration and Award § 481 note 392 


bi. 
eiidience of drunkenness in prosecu- 
tion for burglary see Burglary § 

125 note 67 [d]. 

Recognizance entered into by drunken 

person see Bail § 146 note 96. 

59. Morris v. Clay, 53 N. C. 216; 
Coody v. Coody, 39 Okl. 719, 136 P 
754, LRA1915E 465; Fowler v. Mead- 
ow Brook Water Co., 208 Pa. 473, 57 
A 959; Bush v. Breinig, 113 Pa. 310, 
6 A 86, 57 AMR 469; 2 Kent Commn. 
451. 

“Although he who is drunk, is for 
the time non compos mentis, yet his 
drunkenness does not extenuate his 
act or offence, nor turn to his avail; 
but it is a great offence in itself, and 
therefore aggravates his offence, and 
doth not derogate from the act which 
he did at that time; and that as well 
in cases touching his life, his lands, 
his goods, or any other thing that 
concerns him.” Burroughs vy. Rich- 
man, 13 N. J. L. 233, 236, 23 AmD 
717 [quot Coke]. 


60. Ala.—wWright v. Waller, 127 
Ala. 557, 29 S 57, 54 LRA 440. 
JTll.—Menkins v. Lightner, 18 Ill. 


282, 284. } 
Mo.—Haneklau v. Felchlin, 57 Mo. 
A. 602. 
N. Y.—McKeon v. Van Slyck, 223 
N, Y. 392, 119 NE 851. 
N. C.—Morris v. Clay, 53 N. C. 216. 
Okl.—Coody v. Coody, 39 Okl. 719, 


a Defense °*—1. 
Aithough the rule formerly was that intoxication 
was no excuse and created no privilege or plea in 
avoidance of a contract,°® it is now well settled 
that intoxication which is so deep and excessive as 
to deprive one of his understanding is a good de- 
fense to a contract made while in that condition,°° 
even though the intoxication was voluntary,*! since 
one in such a condition does not have the capacity 
But intoxication is not a 
defense when the action is not upon the express 
contract or promise, but 1s on an implied contract 
for the value of the consideration received by the 
A contract under seal, for valuable 


In General. 


son,®> 


136 P 754, LRA1915E 465. 

Pa.—Fowler v. Meadow Brook 
Water Co., 208 Pa. 4738,.57 A’ 959; 
Bush vy. Breinig, 113 Pa. 310, 6 A 86, 
57 AmR 469; McClure v. Mausell, 4 
Brewst. 119. 

Eng.—Gore v. Gibson, 13 M. & W. 
623, 153 Reprint 260. 

“Courts. will protect the party 
against his own acts done under a 
state of insanity, at his instance, or 
that of his conservator or representa- 
tives, although he has brought on 
that condition by drunkenness.” Men- 
kins v. Lightner, supra. : 

Degree of intoxication necessary as 
complete defense see infra § 116. 

61. Menkins v. Lightner, 18 Ill. 
282; Fowler v. Meadow Brook Water 
Co., 208 Pa. 473, 57 A 959; Berkley 
v. Cannon, 88 S. C, L. 136. 

62. Wright v. Waller, 127 Ala. 
557, 29 S 57, 54 LRA 440; Prentice v. 
Achorn; 2 Paige (N. Y.) 30; Pitt v. 
Smith, 3 Campb. 33. 

“Intoxication so deep as to take 
away the agreeing mind,—in other 
words, to disqualify the mind to com- 
prehend the subject of the contract 
and its nature and probable conse- 
quences,—impairs such contract if 
made while it lasts, the same as in- 
sanity. But mere drunkenness, or 
being a drunkard, or simply being 
drunk at the time, where the intoxi- 
cation does not extend to the degree 
thus stated, will not impair the con- 
tract. To have this effect it must 
render the party non compos mentis 
for the occasion.” Wright v. Waller, 
127 Ala. 537, 559, 29 S 57, 54 LRA 
ay [quot Bishop Contracts §§ 980, 
981] 


63. Haneklau v. Felchlin, 57 Mo. 
A. 602; Gore v. Gikson, 14 L. J. Exch. 
151, 152,-13 M. & W. 623, 153 Re- 
print 260. 

“With regard to contracts made in 
a state of intoxication, there is a dis- 
tinction between express and implied 
contracts. When an action is found- 
ed on any specific, distinct contract, 
requiring assent from both parties to 
it, and one of them is incapable of 
assenting, there can be no binding 
contract in such a case; but in many 
cases the law does not require an 
actual agreement between the par- 
ties, but implies one from all the cir- 
cumstances. In fact, the law itself 
makes the contract for the parties. 
In the cases of actions for money 
had and received to the plaintiff’s 
use, or money paid by him to the de- 
fendant’s use, actions would lie 
against the defendant, although he 
may have protested against such a 
eontract. A tradesman supplying a 
drunken man with necessaries may 
maintain an action for them when he 
becomes sober, although a count for 


consideration, will not be avoided on the ground 
that a party was intoxicated at the time it’ was 
made, if his assent was afterward given when he 
was not disabled by intoxication or otherwise.%4 

[§ 115] 2. Against Innocent Third Persons. A 
party to a contract cannot set up the defense of 
intoxication so as to prejudice an innocent third per- 


[§ 116] B. Degree of Intoxication Necessary. 
If intoxication alone is relied on as a defense, it 
must be to such a degree that the party who wishes 
to avoid his contract on this ground must have been 
deprived of his reason and understanding,®® at least 
to such an extent that he is incapable of compre- 


goods bargained and sold would fail.” 
Gore v. Gibson, supra. 

[a] Where morey was loaned to 
defendant while in a state of intoxi- 
cation and defendant admitted that 
he had received the money, it was 
held that such admission implied a 
promise to refund it, and, since the 
action was founded on that implied 
promise or contract, the fact that de- 
fendant was intoxicated at the time 
was no defense. Haneklau y. Felch- 
lin, 57 Mo. A. 602. 

64 Arnold v. Hickman, 6 Munf. 
(20° Va.) 15. 

65. Campbell v. Brackenridge, & 
Blackf. (Ind.) 471; Page v. Krekey, 
1387 N. Y. 307, 33 NE 311, 33 AmSR 
731, 21 LRA 409 [rev 17 NYS 764]; 
State Bank v. McCoy, 69 Pa. 204, 8 
AmR 246. 

{a] Thus the maker of a negotia- 
ble note cannot set up the defense 
against an innocent third purchaser 
of the note. State Bank v. McCoy, 
69 Pa. 204, 8 AmR 246. But see also 
Caulkins v. Fry, 35 Conn. 170 (hold- 
ing that where the maker of a nego- 
tiable note defends against a bona 
fide holder on the ground that he was, 
intoxicated when he made the note, 
he must make out a case of complete 
intoxication). 

{[b] A guaranty fraudulently ob- 
tained from an intoxicated person 
may be enforced against him by an 
innocent third person who has acted 
to his prejudice upon the faith of the 
guaranty which was addressed to 
him, if defendant was chargeable 
with negligence in attaching his sig- 
nature. Page v. Krekey, 137 N. Y. 
307, 383 NE 311, 383 AmSR 731, 21 LRA 
409 [rev 17 NYS 764]. 

[c] An assignment of an agree- 
ment, although objectionable on ac- 
count of intoxication of the assignor 
when he executed it, will not affect a 
subsequent assignment of the agree- 
ment to a third person without no- 
tice. Campbell v. Brackenridge, 8 
Blackf. (Ind.) 471. 

intoxication as defense to negotia- 
ble paper see Bills and Notes § 1041. 

66. Ala.—Snead v. Scott, 182 Ala. 
97, 62 S 36; Wright v. Waller, 127 
Ala. 557, 29 S 57, 54 LRA 440. 

Ark.—Taylor y. Purcell, 60 Ark. 
606, 31 SW 567. 

Cal.—Pickett v. Sutter, 5 Cal. 412. 

Del.—Dulany v. Green, 4 Del. 285. 

Ga.—Bing v. Bank of Kingston, 5 
Ga, A. 578, 68 SE 652 (holding that 
voluntary drunkenness which is not 
sufficient to deprive the party en- 
tirely of his reason will not avoid his 
liability on the contract, provided 
there is no fraud or imposition by the 
other party). 

Tll.— Martin v. Harsh, 231 Til. 384, 
389, 83 NE 164, 13 LRANS 1000; 
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hending the nature and consequences of his ac 
Where intoxication is superinduced by the other 
party, with fraudulent intent, a less degree of in- 
capacity may suffice to avoid the contract.®* 
mere intoxication,®® mere excitement from the use 
of liquor,’® or to the extent that the party does not 
clearly understand the business," or intoxication to 
such an extent that the party could not give proper 
attention to the contract,” or to such an extent that 
he could not give the attention which a reasonably 


Bates v. Ball, 72 Ill. 108; Ryan v. 
Schutt, 135 Ill. A. 554, 558 (where 
the court said: “In order to defeat 
a contract on the ground of intoxica- 
tion, it must appear that the party at 
such time was in such condition that 
he was incapable of understanding 
the nature of the transaction in 
which he was engaged’’). 

Ind.—Reinskopf v. Rogge, 37 Ind. 
207; Henry v. Ritenour, 31 Ind. 136; 
Cummings v. Henry, 10 Ind. 109, 110 
(holding that an instruction that “a 
man must be so drunk as not to be 
able to stand, or write, or understand 
what he is doing, to avoid his con- 
tract on the plea of drunkenness” is 
a misstatement of the law); Harbi- 
son v. Lemon, 3 Blackf. 51, 23 AmD 
376; Nance v. Kemper, 35 Ind. A. 605, 
73 NE 937. 

Ky.—Glenn v. Martin, 179 Ky. 295, 
200 SW 456. 

Mad.—Johns v. Fritchey, 39 Md. 258. 

Mich.—Wright v. Fisher, 65 Mich. 
275, 832 NW 605, 8 AmSR 886 (hold- 
ing that a “drunkard” is not an in- 
eompetent, like an idiot or one in- 
sane; he is simply incompetent upon 
proof that at the time of the act in 
question his understanding was 
clouded or his reasoning dethroned 
by actual intoxication). 

Mo.—Longhead .v. B. F. Coombs, 
etc., Commn, Co., 64 Mo. A. 559; Cav- 
ender v. Waddingham, 5 Mo. A. 457 
(holding that an instruction that the 
drunkenness must be excessive and 
absolute, so as to suspend the reason 
and create impotence of mind in or- 
der to enable the party to avoid his 
contract, is correct). 

Nebr.—Carroll v. Polfus, 98 Nebr. 
657, 154 NW 213. 

N. J.—Burroughs v. Richman, 13 
NMR i ecoore ee LAI De TT. 

N. Y.—McKeon vy. Van Slyck, 223 
INDE oe, LISP ENEP sbi Burns v. 
O’Rourke, 28 N. Y. Super. 649 (hold- 
ing that mere partial intoxication or 
weakness of mind at the time of exe- 
ecuting an instrument is insufficient 
to avoid it, unless some _ circum- 
stances of fraud or undue influence 
are added,’ and intoxication must 
have been so complete as to deprive 
a party of the use of his reason, or 
the mental infirmity must amount to 
senile dementia to constitute by it- 
self a defense). 

Or,— Fagan v. Wiley, 49 Or. 480, 90 
ESO 10: 

Pa.—Bush v. Brenig, 113 Pa. 310, 
6 A 86, 57 AmR 469; Wilson v. Big- 
ger, 7 Watts & S. 111. 

S. C.—Lee v. Ware, 19 S.C. L. 313; 
Wade ive Colvert; 9S.) Ci. Le 26," 12 
AmD 652. 

Tenn.—Birdsong v. Birdsong, 2 
Head 289; Morris v. Nixon, 7 Humphr. 
579 (holding that where the party 
was sober enough to know what he 


was doing, it was not sufficient in- 
toxication to avoid his contract), 
Tex.—Dewitt v. Bowers, (Civ. A.) 


138 SW 1147; Wells v. Houston, 23 
Tex. Civ. A. 629, 57 SW 584. 


Vt.—Foot v. Tewksbury, 2 Vt. 97. 
Va.—Arnold v. Hickman, 6 Munf. 
(20 Va.) 15 (holding that intoxica- 


tion is not a sufficient ground for va- 
eating a party’s assent to a contract, 
unless he was so drunk as to be in- 
eapable of business). 

Man.—Vivian v. Scoble, 1 Man. 125 
(holding that intoxication is not a 
ground for setting aside a contract if 
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‘‘fully’’ realize 
fraud,” are not 
But 
[§ 117] ©C. 


to be incapable 


the modern au 
voidable,’® at t 


it did not rise to that degree which 
may be called excessive drunkenness, 
where the party is deprived of his 
reason and understanding), 

“Yo render a transaction voidable 
on account of drunkenness of a party 
to it, the drunkenness must have 
been such as to have drowned rea- 
son, memory, and judgment, and to 
have impaired the mental faculties to 
such an extent as to render the party 
non compos mentis for the time be- 
ing:”’ _Martin v. Harsh, 231 I]. 384, 
389, 83 NE 164, 13 LRANS 1000. 

67. Ala.—Lewis v. Davis, 73 S 419. 

Iowa.—Drefahl v. Cedar Rapids 
Sav. Bank, i32 Iowa 563, 107 NW 
179; Kuhlman vy. Weiben, 129 Iowa 
188, 105 NW 445, 2 LRANS 666; Wil- 
cox v. Jackson, 51 Iowa 208, 1 NW 
513; Mansfield vy. Watson, 2 Iowa 111. 

Nebr.—Carroll v. Polfus, 98 Nebr. 
657, 154 NW 213; Case Threshing 
Mach. Co. v. Meyers, 78 Nebr. 685, 
111 NW 602, 9 LRANS 970. 

N. J.—Waldron v. Angleman, 71 
NOL a6; a8 2A 568: 

N. C.—Burch v. Scott, 168 N. C. 602, 
84 SE 1035; Cameron-Barkley Co. v. 
Thornton Light, etc., Co.,.138 N. C. 
365, 50 SE 695, 107 AmSR 522. 

Okl.—Straughan v. Cooper, 41 Okl. 


515, 139 P 265: Coody ve Coody, 39 
Okl. 719, 725, 136 P 754, LRA1915E 
465 [cit Cyel: 


B. C.—Morton v. Nichols, 12 B. C. 


9. 

[a] The true test (1) of whether 
intoxication is such as to render the 
subject incompetent to contract is 
whether he was sober enough to un- 
derstand the nature of the transac- 
tion and the effect or consequence of 
his act, and not that he must have 
been able to act with wisdom or dis- 
cretion. Cameron-Barkley Co. v. 
Light, ete., Co., 138 N. C. 365, 50 SH 
695, 107 AmSR 532. (2) “The meas- 
ure of capacity is the ability to un- 
derstand the nature of the act in 
which he is engaged, and its scope 
and effect, or its nature and conse- 
quences; not that the plaintiff should 
be able to act wisely or discreetly, 


nor to drive a good bargain.” Burch 
v. Seott, 168 Ni @ 602, 605, 84 SH 
1035, 1036. (3) “The old rule, first 


established in England, that drunk- 
enness, in order to avoid a contract, 
must be of such character as to ut- 
terly deprive the party of his reason 
and understanding has, by the mod- 
ern decisions, been greatly modified. 
and the more reasonable one adopted 
that, if a party is so far deprived of 
his reason and understanding as to 
render him incapable of comprehend- 
ing the character and consequence of 
his!) “act; “it” as Scuflicient.”” Case 
Threshing Mach. Co. v. Meyers, 78 
Nebr. 685, 687, 111 NW 602, 603, 9 
LRANS 970. 

[b] Where checks were signed by 
decedent pursuant to a_ contract 
made by her six months previously, 
the fact that she was intoxicated at 
the time they were signed would not 
affect the validity of the signatures, 
unless she was unable to appreciate 
the nature of her act. Drefahl v. 
Cedar Rapids Sav. Bank, 132 Iowa 
563, 107 NW 179. 

{c] An habitual drunkard is not 
necessarily incompetent to make a 
contract. Glenn v. Martin, 179 Ky. 
295, 200 SW 456. 

68. Snead v. Scott, 182 Ala. 97, 62 


or voidable, the authorities differ. 


[§§ 116-117 


\ 


prudent man would have given,’* or that he does not 


what he is doing," in the absence of 
sufficient to avoid a contract while 


in such condition. 


Void or Voidable. As to whether a 


contract entered into by a person so intoxicated as 


of understanding its nature is void 
The weight of 
thorities regard such contracts as 
he election of the one under dis- 


S 36; Dewitt v. Bowers, (Tex. Civ. 
A.) 188 SW 1147. 

69. Ala.—Snead v. Scott, 182 Ala. 
9762S: 36: 

Ill.—Martin v. Harsh, 231 Ill. 384, 
83 NE 164, 13 LRANS 1000. 

SORT ar Ss ten ona v. Rogge, 37 Ind. 

Nebr.—Case Threshing Mach. Co. v. 
Meyers, 78 Nebr. 685, 111 NW 602, 9 
LRANS 970. 

Tex.—Reynolds v. Dechaums, 24 
Tex. 174, 76 AmB 1013) Dewitt Vv. 
Bowers, (Civ. A.) 188 SW 1147, 1149. 

Vt.—Foot v. Tewksbury, 2 Vt. 97. 

Man.—Vivian v. Scoble, 1 Man. 125. 

“Tt is the rule of law that a per- 
son cannot escape liability on a con- 
tract on the mere ground that he was 
intoxicated at the time of its execu- 
tion, unless it is proved that he was 
so intoxicated that he was unable to 
understand the nature of the contract 
and the consequences of its execu- 
tion. He may be intoxicated to such 
a degree as to be excited, or so as to 
prevent him from acting with that 
degree of care that he would use 
were he sober, still he would not be 
released from his contractual liabil- 
ity.” Dewitt v. Bowers, supra. 

{a] Partial intoxication will not 
avoid contract. Glenn v. Martin, 179 
Ky. 295, 200 SW 456. 

70. Cavender v. Waddingham,\ 5 
Mo. A. 457. 

71. Henry v. Ritenour, 31 Ind. 136, 
137. (where the court said: “His in- 
toxication seems to have been vol- 
untary, and to have gone to the ex- 
tent only that he did not clearly un- 
derstand the business. That is not 
enough, however, to render his con- 
tract void or voidable, in the absence 
of any advantage having been gained 
by dealing with him. Mere dullness 
of intellect, from whatever cause, 
does not amount to incapacity to con- 
tract’”); 

72. Wright v. Waller, 127 Ala. 557, 
29 S 57, 54 LRA 440 [dist Holland v. 
Barnes, 53 Ala. 83, 25 AmR 595; Hale 
v. en AAT Siaite 

3. 
29 S 57, 54 LRA 440. 

74. Nance v. Kemper, 35 Ind. A. 
605, 73 NE 937; Sievertsen v. Paxton- 
Eckman Chemical Co., (Iowa) 133 
NW .744 (holding that an instruction 
that intoxication although not to the 
extent of not knowing what he was 
doing, might relieve a party of lia- 
bility on his contract was erroneous). 

75. See infra § 117. 

76. Ala.—Lewis v. Davis, 73 S 
419; Sellers v. Knight, 185 Ala. 96, 
64 S 329; Snead v. Scott, 182 Ala. 97, 
62 S 36; Birmingham R., etc., Co. v. 
Hinton, 158 Ala. 470, 48 S 546; Oak- 
ley v. Shelley, 129 Ala. 467, 29 S 
385; Wright v. Waller, 127 Ala. 557, 
29 S 57, 54 LRA 440. 

Ga.—Strickland v. Parlin, ete., Co., 
118 Ga. 213, 44 SE 997. 

Kan.—Lacey v. Mann, 59 Kan. 777, 
53 P 754. 

Ga he eee v. Young, 10 B. Mon. 


Mich.—Carpenter v.. Rodgers, 61 
Mich. 384, 28 NW 156, 1 AmSR 595. 
Minn.—Matz v. Martinson, 127 


Minn, 262, 149 NW 370, LRA1915B 
Wash.—Sherbloom v. Faussett, 99 
Wash. 680, 170 P 337. 


Eng.—Matthews v. Baxter, L. R. 8 
Hixch, 132. 


For later cases, developments and changes in the law see cumulative Annotat 


ions, same title, page and note number. 


Wright v. Waller, 127 Ala. 557, 


x 


§§ 117-118] 


ability,’” or his legal representatives.7® But in some 
jurisdictions they are held to be absolutely void.79 
[§ 118] D. As a Basis for Rescission—1. 


General. 
no fraud practised, equity will not 


Can.—Bawlf Grain Co. v. Ross, 55 
Canta Cumcoa. 

Alta.—N. Bawlf Grain Co., Ltd. v. 
-Ross, 11 Alta. L. 26. 

“Unlike general and permanent in- 
sanity and idiocy, drunkenness does 
not create such legal incapacity as 
will alone render a contract wholly 
void. Though it may furnish the 
party suffering from it ground for re- 
cission, yet being voidable only, the 
contract may be affirmed and mane 
binding by him after he becomes so- 
ber.’ Oakley v. Shelley, 129 Ala. 467, 
; os 29 S 885 [quot Benjamin Sales 


§ 331. 

{a] In Missouri (1) an early case 
held such contracts voidable only. 
Broadwater v. Darne, 10 Mo. 277. (2) 
A much later case held such con- 
tracts to be void. Cavender y. Wad- 
dingham, 2 Mo. A. 551. 

[b] In Indiana (1) the later cases 
hold that a contract entered into by 
one who was intoxicated is voidable. 
Joest v. Williams, 42 Ind. 565, 13 
AmR 377; McGuire v. Callahan, 19 
Ind. 128; Cummings v. Henry, 1v ind. 
109; Doe v. Harter, 1 Ind. 427; Nance 
v. Kemper, 35:tnd. A. 605, 73. NE 
937; Harlan vy. Brown, 4 Ind. A. 319, 
30 NE 928. (2) But, if the party is 
in such a state of intoxication that 
he is for the time deprived of his rea- 
son, the contract is void. Reinskopf 
MEROSHS wo Mina. 20% C3) Slt the 
mind be incapable of assenting, the 
law pronounces the contract void. 
Drunkenness of itself merely, unless 
fraud be practised,, will not avoid a 
contract; but if the party be in such 
a state of intoxication, that he is for 
the time deprived of reason, the con- 
tract is void.” Jenners v. Howard, 6 
Blackf. (Ind.) 240. 

{c] In Pennsylvania (1) ‘a drunk- 
ard when in a complete state of in- 
toxication, so as not to know what he 
is doing, has no capacity to contract 
in general; put his contract is void- 
able only and not void.’ Bush v. 
Breinig, 113 Pa. 310, 316, 6 A 86, 
57 AmD 469 [quot Benjamin Sales 
§ 338]; Fowler v. Meadow Brook 
WiaternsiCowmcEsblair:. Coy eae) a2 o.eek 
LackLegN 216 [aff 208 Pa. 473, 57 A 
959]. (2) Some of the earlier cases 
held such contracts to be absolutely 
void. State Bank v. McCoy, 69 Pa. 
204, 8 AmD 246; Clifton v. Davis, 1 
Pars, Ea. Cas. .(Pa.) 31. 

[ad] In England (1) the modern 
rule is the same as that stated in the 
text. Matthews v. Baxter, L. R. 8 
Exch, 132. (2) Some earlier cases, 
however, hold such contracts to be 
absolutely void. Pitts v.. Smith, 3 
Campb. 33; Hawkins v. Bone, 4 F. & 
MY, 304. 

77. Strickland v. Parlin, etc., Co., 
118 Ga. 213, 44 SE 997; Lacy v. Mann, 
59 Kan. 777, 53 P 754; Broadwater v. 
Darne, 10 Mo. 277. , 

[a] he defense is waived where 
steps are taken voluntarily to carry 
out the contract. Rosenfeld v. Ehr- 
hart, 202) 01 A. 617... 

{[b] Affirmative ratification is nec- 
essary to make an executory contract 


binding. N. Bawlf Grain Co., Ltd. v. 
ROSS Mal wAIta ili 26: : 
[ec] Rule of prompt repudiation 


applies only to executed contracts. 
N. Bawlf Grain Co., Ltd. v. Ross, 11 
Alta. Tu.-26. j ae 

[ad] Failure to repudiate within 
reasonable time will make a contract 
binding. N. Bawlf Grain Co. v. Ross, 
55 Can. S. C. 232. 

78. Broadwater v. Darne, 10 Mo. 
277: Wigglesworth v. Steers, 1 Hen. 
& M. (11 Va.) 70, 3 AmD 602 (holding 
that a contract may be avoided by 
the legal representatives of a party 
thereto, on the ground of his having 
peen drunk when it was made, al- 

(19 C. J.—52] 


As a general rule, where there has been 
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set aside a con- 


though such drunkenness was not oc- 
casioned by the procurement of the 
other party). 

79. Del.—Drummond y. Hopper, 4 
Welreei. 

Nebr.—Hauber v. Liebold, 76 Nebr. 
706, 107 NW 1042. 

N. C.—Cameron-Barkley Co. v. 
Chormvonwhishtx lete., Cou. 1384ENin Cs 
365, 50 SH 695, 107 AmSR 532 (hold- 
ing that a contract made by one so 
destitute of reason as not to know 
the nature and consequences thereof 
is void, although his Incompetency is 
produced by -voluntary intoxication) ; 
Hyman v. Moore, 48 N. C. 416. 

S. C.—Wade y. Colvert, 9 S.C. L. 
26, 12 AmD 652. 

=) Viae——Elunters ivy Colhard. 4% 
W. Va. 258, 34 SE 7387 (where a plain- 
tiff in his bill alleges that he was 
induced to sign a contract while ina 
state of intoxication to such a de- 
gree as not to know the true intent 
or meaning of the same, such con- 
tract will on demurrer, be held not 
only voidable, but absolutely void). 

[a] Reason for rule.—‘‘Where the 
drunkenness is so total as to have 
deprived the party of his reason and 
of an agreeing mind: In this case, 
without any reference to any ques- 
tion of fraud, there being an absolute 
want of understanding, without which 
there can be no contract, the transac- 
tion, whatever it may be, is not, as 
in other cases, voidable only, but 
wholly void.’ Hunter v. Tolbard, 47 
W. Va. 258, 262, 34 SE 737 [quot 3 
Minor inst sot. 1]. 

[b] Civil law.—If a man is so in- 
toxicated that he is incapable of un- 
derstanding what he is doing, he can- 
not give his assent to the contract, 
and therefore no contract can exist. 
Pothier Traité des Obligations p 1c 
1 art 4, : 

[ce] The Scotch law follows the 
civil law. “An obligation granted by 
a person in a state of absolute and 
total drunkenness is ineffectual be- 
cause the grantor is incapable of con- 


sent.” Erskine Inst. p 822. 
80. Ark.—Cook v. Bagnell Timber 
Co., 78 Ark. 47, 49, 94 SW (695. [eit 


Cyc]. 
Cal.—Swan v. Talbot, 152 Cal. 142, 
94 P 238, 17 LRANS 1066. 
Ky.—Campbell v. Ketcham, 1 Bibb 


406. 

La.—Keough yv. Foreman, 33 La. 
Ann, 1434. 

Md.—Reinicker vy. Smith, 2 Harr. 
& J. ’421. 

N. J.—Warnock v. Campbell, 25 


N. J. Eg. 485; Hutchinson v. Tindall, 
3 NP Jvolig.. 257; Crane) vy, Conklin, gl 
N. J. Eq. 346, 22 AmD 519; Rodman v. 
Zilley, 1 N. J. Eq. 320 (holding. that 
mere intoxication, where no unfair 
advantage has been taken of him and 
intoxication was not procured by the 
other party, will not entitle a party 
to rescind a contract). 

N. Y.—Van Wyck v. Brasher, 81 
N. Y. 260; Hutchinson v. Brown, 1 
Clarke 408. 

N. G.—Burch v. Scott, 168. N. C. 
602, 84 SE 1035; Calloway v. Wither- 
spoon, 40 N. C. 128. 

Pa.—Fowler v. Meadow Brook 
Water Co., 2) Blair Co, 29, 7 LackLeg 
IN 216, 57% AL 959). 

Tenn.—Morrison Vv. 
Humphr. 579. 

Eng.—Cory v. Cory, 1 Ves. 19, 27 
Reprint 864; Stockley v. Stockley, 1 
Ves. & B. 23, 35 Reprint 9; Lightfoot 
Va enon, po OX. .& C. Exch. 586, 160 
Reprint 835. 

Ont.—Crippen v. Ogilvie, 18 Grant 


Nixon, v 


Ch. (U. GC.) 253; Corrigan v. Corrigan, 


15 Grant Ch. (U. C.) 341; Schofield 
v. Tummonds, 6 Grant Ch. (U.C.) 568; 
Clarkson v. Kitson, 4 Grant Ch. 
(U. C.) .244. 
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tract on the ground of intoxication at the time the 
contract was made.*° 
that an undue advantage was taken of another’s 
intoxicated condition,§t or where the intoxication 
was induced by the party seeking to take advantage 


Where, however, it appears 


“The contract of a person partially 
intoxicated at the time will/not be set 
aside because of his intoxication. 
That condition results from his own 
act, and entitles him to no considera- 
tion whatever in either a court of 
law or of equity. It is not because 
of his intoxication that courts will 
annul the contract, but because of 
some fraud or imposition perpetrated 
by the person who takes advantage 
of his condition to make a contract 
with him. The courts merely grant 
relief from the fraud or imposition 
perpetrated.” Cook v. Bagnell Tim- 
ber Co., 78 Ark. 47, 54, 94 SW 695, 8 
AnnCas 251. 

“Courts of equity, as a matter of 
public policy, do not incline on the 
one hand to lend assistance to a per- 
son who has obtained an agreement 
or deal from another in a state of in- 
toxication; and, on the other hand, 
they are equally unwilling to assist 
the intoxicated party to get rid of his 
agreement or deal merely on the 
ground of his intoxication at the 
time. They will leave the parties to 
their ordinary remedies at law unless 
there is some fraudulent contrivance 
or some imposition.’ Swan v. Talbot, 
152 Cal. 142, 94 P 238, 239, 17 LRA 
NS 1066 [quot Story, J.- (Eq. Jur. 
$2313) Ie 

[a] An agreement -which 
sonable, and made to settle family 
disputes, wherein no unfair advan- 
tage has been taken, will not be set 
aside because the party was drunk, 
or because paternal authority exer- 
eised.i Corvus Cory, a RViess ome oT 
Reprint 864; Stockley v. Stockley, 1 
Ves. .é& By )23, 35 Reprint 9: 

[b] ack of professional advice.— 
Where a person given to drinking 
made a deed to kis wife, understand- 
ing what he was doing, but without 
professional advice, a bill by his heir 
impeaching the deed was dismissed, 
where it was shown that no advan- 
tage had been taken of plaintiff. Cor- 
rigan sv.) Corrigan) Lb Grant ens 
(U. C.) 341; Lightfoot v. Heron, 3 Y. 
& C. Exch. #586, 160 Reprint 835. 

Intoxication as defense to action 
for specific performance of contracts. 


is rea- 


see’ Specific Performance [36 Cye. 
614]. 
81. Alaska.—McGinley v. Cleary, 2 


Alaska 269. 
Cal. Swan v. Talbot, 152 Cal. 142, 
145, 94 P 238, 17 LRANS 1066. 
Ind.—Marshall v. Billingsly, 7 Ind. 
aa McCormack v. Malin, 5 Blackf. 
LOWE ae orate v. Watson, 2 Iowa 


Ky.—Matthis vy. C’Brien, 137 Ky. 
651, 126 SW 156 (holding that a per- 
son, of known intemperate habits and 
a disposition to sell or trade any- 
thing he has to get more whisky 
when drinking, need not be wholly 
under the influence of liquor to avoid 
a contract made under circumstances 
indicating undue advantage ' was 
taken of him, but it is sufficient if 
his weakness and necessities are 
taken advantage of and a contract 
obtained that no man in his sound 
and sober senses would have made); 
Donahoo v. Grigsby, 5 Ky. Op. 631. 

Mich.—Scanlon v. Connor, 168 
Mich, 133, 136, 133 NW 981 [cit Cye}|. 

N. J.—Warnock v. Campbell, 25 
N. J. Eq. 485; Hutchinson y. Tindall, 
DUNG Wk, HHI Gguson ks Oraneyayi Conisiiiaes: 
N. J. Hq. 346, 22 AmD £19. 

N. C.—Freeman y. Dwiggins, 55 
N. C. 162; Calloway v. Witherspoon, 
40 N. C. 128; Morrison v. McLeod, 22 
INGM@iie deal, 

S. C.—Rutherford v. Ruff, 4 S. C. 
Eq. 350. 

Tenn.—Birdsong v. Birdsong, 2 
Head 289; Hotchkiss v. Fortson, 7 


816 [19C.J.] 


of the contract,8? or where undue influence was 
exerted over him while in such condition,** or where 
the intoxication is of such a character as to com- 
pletely deprive the party of his reason and under- 
standing,®* equity will set aside the contract on the 
ground of fraud. Likewise habitual drunkenness of 
such character as to impair the party’s mental 
faculties may constitute a ground for rescission.*® 
In law the contracts of an intoxicated person are 
avoided on the ground of incompetency;%® but in 
equity they are avoided on the ground of fraud.** 
[§ 119] 2. Conditions Precedent. 
contract on the ground of intoxication one must 
rescind it within a reasonable time after recovering 
his senses 88 and must offer to return whatever he 
has received under the contract;°® or, where the 


Yerg. 67; White v. Cox, 3 Hayw. 79. 
Vt.—Conant v. Jackson, 16 Vt. 335. 
Va.—Samuel y. Marshall, 3 Leigh 

(30 Va.) 567; Reynolds v. Waller, 1 

Wash, (1 Va.) 164. 

W. Va.—Miller v. Sterringer, 66 
W. Va. 169, 174, 66 SE 228, 25 LRA 
NS 596 [cit. Cyc]. 

Eng.—Wiltshire v. Marshall, 14 
L. T. Rep. N. S. 396; Cooke v. Clay- 
worth, 18 Ves. Jr. 12, 34 Reprint 222; 
Brandon v. Old, 3 C. & P. 440, 14 ECL 
652 (holding that a publican could 
not recover for beer furnished to 
third persons ky the order of an in- 
dividual who has previously become 
intoxicated by drirking in his house, 
because the pyblican in such a case 
would be taking advantage of an of- 
fense which he himself had been in- 
strumental in producing). 

Ont.—Hume v. Cook, 16 Grant Ch. 
(U. C.) 84; Clarkson v. Kitson, 4 
Grant Ch. (U. C.) 244. 

“Tf, when a man is so drunk as to 
render him an easy prey to the fraud- 
ulent designs of another, an unfair 
advantage is taken of his situation 
to procure from him an unreasonable 
bargain, a Court of Equity will inter- 
fere and rescind the contract, not on 
the ground of his drunkenness, but 
of the fraud.”’ Calloway v. Wither- 
spoon, 40 N. C. 128. 

“Equity therefore will not assist a 
man to avoid a contract which he 
has entered into when drunk, merely 
because when in his sober senses he 
may wish he had not entered into it. 
But, upon the other hand, it will 
not countenance fraudulent imposi- 
tion. Gross inequality in the values 
exchanged—between the considera- 


tion moving to and that moving from |. 


the drunken party—is always re- 
ceived as evidence of imposition.” 
Swan v. Talbot, 152.Cal. 142, 145, 94 
P 238, 17 LRANS 1066. 

[a] Where the contract was mani- 
festly an unfair one, and the person 
who asked the help of the court of 
equity was weak from drink, or old 
age, or both, it will be set aside by 
a court of equity. Hume v. Cook, 16 


Grant. Ch. CU. C.) 84. 

82. Ill—Dahlmann v. Gaugente, 
238 If. 224, 230, 87 NE 287 [cit 
Cyc]. 

ECA Taeiceas v. Watson, 2 Iowa 


Mich.—Scanlon vy. Connor, 168 Mich. 
133, 136, 133 NW 931 [cit Cyc]. 

N. H.—Willoughby y. Moulton, 47 
Na.) 205. 

N. J.—Warnock v. Campbell, 25 
N. J. Eq. 485; Hutchinson y. Tindall, 
LYS fy acl YE Of Powe 

Tenn.—White v. Cox, 3 Hayw. 79. 

Va.—Samuel v. Marshall, 3 Leigh 
(30 Va.) 567. 

W. Va.—Miller v. 2 66 

25 LRANS 


W. Va. 169, 173, 66 SE 
596 [cit Cyc]. 

Eng.—Say v. Barwick, 1 Ves. & B. 
195, 35 Reprint 76; Cooke v. Clay- 
worth, 18 Ves. Jr. 12, 34 Reprint 222; 


Butler v. Mulvihill, 1 Blight 137, 4 
Reprint 49. 


Sterringer, 
998 


426, 


DRUNKARDS 


status in quo.®? 


[§ 120] 


jury.°? 
(9 121] 


To avoid a 


drunkenness."4 


Ont.—McGrevor  v. 12 
Grant, Ch. (U. C.) 288. 

“When the drunkenness is brought 
about by the party obtaining the con- 
tract, the act is so flagrant a badge 
of fraud that it always renders the 
contract voidable, both at law and in 
equity; and that where a fraudulent 
advantage is taken of the drunken- 
ness, this, too, is so direct a fraud as 
always to render the_ transaction 
voidable in all courts. The principle 
that is particularly applicable to the 
case under consideration is that eq- 
uity will relieve one from a contract 
made by him in drunkenness, though 
his reason may not have been wholly 
overthrown, where fraudulent advan- 
tage has been taken, or where the 
drunkenness has been brought about 
by the other party.” Miller v. Ster- 
ringer, supra [quot Scanlon v. Con- 
nor, supra]. 

“The having been in drink is not 
any reascn to relieve a man against 
any deed or agreement gained from 
him when in these circumstances; 
for this were to encourage drunken- 
ness; secus if through the manage- 
ment or contrivance of him who 
gained the deed, etec., the party from 
whom such deed has been gained, 
was drawn into drink.” Johnson v. 
Medlicott [cited in Osmond v. Fitz- 
roy, 3 P. Wms. 129, 131 note 1, 24 
Reprint 997]. 

83. Morrison v. McLeod, 22 N. C. 
221; McGregor v. Boulton, 12 Grant 
Cha (Ue Ch) a228: 

84. Ill—Menkins v. Lightner, 18 

Connor, 168 


Tll. 282. 
Mich.—Scanlon  y. 

Mich. 133, 126, 133 NW 931 [cit Cyc]. 
7 A OM ote v. Phifer, 6 Nebr. 
Oh.—French v. French, 8 Oh. 214, 
81 AmD 441. : 

Roa raceme v. McAnany, 3 Brewst. 
io Lenn—Beleher v. Belcher, 10 Yerg. 


1. 

ae Mee Ve uJaACksOn;es Ounce 
Ont.—Nevills v. Nevills, 6 Grant 

Chel(DieG)) a loik 


Boulton, 


85. Conn.—Whipple v. McClure, 2 
Root 216. 
areas v. Lightner, 18 IIl. 
pgund-—Marshall y. Billingsly, 7 Ind. 
Mich.—Scanlon _ y. Connor, 168 


Mich. 1338, 135, 136, 153 NW 931. 

N. Y.—Hutchinson vy. Brown, 1 
Clarke 

N. 


408. 

N. C.—Freeman vy. Dwiggins, 55 
NGL. 1 6.23 

Tenn.—Birdsong v. Birdsong, 2 
Head 289. 

“When a person’s habitual addic- 
tion to intoxication renders him ex- 
tremely subject to imposition, such 
habits, though not carried to an ex- 
cess constituting absolute incapacity, 
lay a ground for strict éxamination 
whether any instrument executed by 
him does not in itself, or in the at- 
tendant circumstances, contain evi- 


F. -Evidence °°—1. 
Burden of Proof. 
party seeking to avoid a contract on the ground of 
A presumption of fraud will arise 
from dealing with a person so intoxicated that his 


[§§ 118-121 " 


status of the parties has changed so that the other 
party is prejudiced, he must attempt to restore the 


If he takes no steps to disaffirm it 


within a reasonable time after he has knowledge of 
the contract and understands its nature and effect, 
he is deemed to have ratified it.°+ 

E. Questions of Law and Fact. Wheth- 
er one was so drunk as to render him incompetent 
to make a contract is always a question for the 


Presumptions and 
The burden of proof is on the 


dence that advantage was taken of 
those habits.” Seanlon v. Connor, 
Supe [quot 2 Minor Inst. (4th ed.) 
644] 


86. Burch v. Scott, 168 N. C. 602, 
84 SE 1035. 

Intoxication as a defense at law 
see supra § 113. 

87. Mansfield v. Watson, 2 Iowa 
111; Burroughs v. Richman, 13 N. J. 
L. 233, 23 AmD 717 (holding that a 
court of law can interfere, only by 
avoiding the contract, and it cannot, 
like a court of equity, accommodate 
itself to the particular case, and 
oblige him who seeks relief to do 
equity); Burch v. Seott, 168 N. C. 
602, 604, 84 SE 10385 [cit Cyc]. 

88. Ala.—Sellers v. Knight, 185 
Ala. 96, 64 S 329; Birmingham RR. 
ete., Co;—v.' Hinton, 158 Ala. 470, 48 
S 546; Kelly v. Louisville, ete, R. 
Co., 154 Ala. 573, 45 S 906. 

Ga.—Strickland: v. Parlin, etc., Co., 
118 Ga. 213, 44 SE 997. 

Mich.—Carpenter v. Rodgers, 61 
Mich. 384, 28 NW 156, 1 AmSR 595. 

Minn.—Matz v. Martinson, 127 
Wing, 262, 149 NW 370, LRA1915B 
ala aale 

Nebr.—Case Threshing Mach. Co. 
v. Meyers, 78 Nebr. 685, 111 NW 602, 
9 LRANS 970. 

S. C—wWilliams vy. Inabnet, 17 S. C. 


L... 343. 

Tex.—Wells v. Houston, 23 Tex. 
Civ A O20 Oe SS VntOOseeee 

89. Birmingham R., etce., Co. v. 


Hinton, 158 Ala. 470, 48 S 546; Kelly 
v. Louisville, etc., R. Co., 154 Ala. 
573, 45 S 906; Case Thresh. Mach. Co. 
v. Meyers, 78 Nebr. 685, 111 NW 602, 
9 LRANS 970; “Grain Co: tds vy. 
Ross, 11 Alta. L. 26. 

90. Joest v. Williams, 42 Ind. 565, 
13 AmR 377; Fowler v. Meadow 
Paes Water Co., 208 Pa, 473, 57 A 

91. Matz v. Martinson, 127 Minn. 
262, 264, 149 NW 370, LRA1915B 1121; 
Se ee ae v. Inabnet, 17 SiC? L.73 43; 
“Tf he elects to repudiate it, he 
must give notice thereof with rea- 
sonable promptness. He is allowed 
a reasonable time after he under- 
stands the nature and effect of the 
transaction in which to disaffirm it; 
but, if he takes no steps to disaffirm 
it within a reasonable time after he 
has such knowledge, he is deemed to 
have ratified it.” Matz v. Martinson, 
supra. 

“If he does not intend to be bound 
by it, he should go the instant he is 
restored to his senses, and return all 
that he received as a consideration.” 
Williams v. Inabnet, supra. 


92. Cummings y. Henry, 10 Ind. 
109; Miller _v. Chinn, (Mo. A.) 203 
SW 212; Cameron-Barkley Co. v. 


Thornton Light, ete., Co., 138 N. CG. 
365. 50 SE 695, 107 AmSR 532. 
93. Evidence generaly see Evi- 

dence [16 Cyc 821]. , 
Hoe Lewis V. Davis, (Ala.) 73 $ 
against 


[a] Presumption is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


 - §§ 121-123] 
condition is manifest,®° and must be offset by proof 
of a fair consideration and fair and honest dealing 
on the part of the one seeking to enforce the con- 
tract.** 

[§ 122] 2. Admissibility. Evidence of i incapac- 
ity by reason of intoxication is admissible under the 
general issue.°? In an action to avoid a contract on 
the ground of intoxication, evidence as to the drunk- 
enness of the maker thereof on the afternoon of the 
day the same was made,®® or evidence that he had 
been drinking heavily for a period prior thereto, 
was held inadmissible in the absence of some evi- 
dence of incapacity by reason of drunkenness at the 
time he made the contract. Where the question to 
be determined is whether or not the party was de- 


DRUNKARDS—DRY 


{19 C.J.] 81% 
prived of reason on account of being intoxicated at a 
particular time, the sayings and acts of such party 
immediately before and immediately after such time 
are admissible.t Proceedings in which one was 
found to be an habitual drunkard are evidence of 
mental weakness which may be relied upon to avoid 
the obligation of a contract.? 

{§ 123] 3. Weight and Sufficiency. Depriva- 
tion of reason at the time of the contract must be 
fully proved.? Where the person who sets up intoxi- 
cation as a defense to his éontract is able to remem- 
ber the morning after the contract was made what 
he had done,* or where he was able to testify as to 
the circumstances attending the transaction,’ a case 
of sufficient intoxication is not made out. 


*DRUNKENNESS.! 

DRY.? Asa verb. To free from water, or from 
moisture of any kind, and by any means;* to pre- 
pare and to expose to the sun or any heat in order 
to free from moisture.* 

As an adjective. The use of the word when ap- 
pled to a locality such as a county, town, or district, 
is intended to designate that in such places the sale 
of intoxicating liquors is prohibited by law.® 

Dry-dip. A dry or powdered preparation used 
for sprinkling on animals infected with lice and 
other vermin.® 


Dry dock.’ A structure contrived for the purpose 


drunkard even if he is partially in-| called 


toxicated. Burroughs v. Richman, 13 


NE die, 2335) -23. AmiD) Et. 
95. Holland v. Barnes, 53 Ala. 838,|SW 944. 
25 AmR 595; Burch vy. Scott, 168 6. 


N.C. 602, 84 SE 1035. 


if the proposition is carried 
in favor of the sale of liquors. 
castle v. Scott, 125 Ky. 545, 557, 101 


Ungles-Hoggette Mfg. Co. v. 
Farmers’ Hog, etc., 


of taking ships out of the water in order to repair 
them.’ It is a fixed structure and cannot be termed 
either a ship or vessel.® 

Dry dockage. The term has been construed as. 
employed in a libel to mean giving dockage in a dry 
dock.1° 

Dry gallon. The dry or corn gallon is the old 
English unit of measurement which has fallen into. 
practical disuse.™ 

Dry goods. In a commercial sense, textile fabrics, 
cottons, woolens, linens, silks, laces, ete.;1? cloths,!* 
such as are sold by linen drapers, mercers, ete., in 
distinction from groceries.1* 


spection may rest high and dry on 
the bottom of the dock and, indeed, 
ships and other water craft are fre- 
quently thus left alongside a wharf 
on the recession of the tide; yet 
when a vessel enters a dry or graving- 


New- 


Powder Co., 232 


96. Holland v. Barnes, 53 Ala. 83,|/ Fed. 116, 117, 146 CCA 308. deck she floats in, and when she 

25 AmR 595. 7. Dry dock: leaves it she floats out.’ The Vidal 
97. Cavender v. Waddingham, 2)]|Generally see Dock ante p 380; Sala, 12 Fed. 207, 211. 

Mo. A. 551. Wharves [40 Cyc 892]. 9. Cope v. Vallette Dry Dock Co., 
98. Phelan v. Gardner, 43 Cal. 306.| As subject to lien see Maritime|119 U. S. 625, 627, 7 SCt 336, 30 L... 
99. Snead v. Scott, 182 Ala. 97, 62 Liens [26 Cyc 756]; Mechanics’ | ed. 501. 

S 36 Liens [27 Cyc 32]. 10. The George W. Elder, 159 Fed.. 


1. Hawkins v. Studdard, 132 Ga. 
265, 63 SH 852, 131 AmSR 190: See 
also Phelan v. Gardner, 43 Cal. 306 
(holding that a party may show, in 
order to defeat a settlement made by 
him, that at the time he was inca- 
pable of contracting intelligently, by 
reason of intoxication, and evidence 
of the party’s condition, as to being 
intoxicated several hours after the 
settlement, may be given, as tending 
to throw light on his condition when 
the settlement was made). 

2. Stirling v. Hinckley, 2 Pa. Cas. 
176, 4 A 358. 

3. Miller v. Chinn, (Mo. A.) 203 
SW 212 (evidence held insufficient to 
show incapacity due to Srunkenness): 
Burroughs v. Richman, 13 nals 
233,23 AmD 717 

4. Caulkin v. Fry, 35 Conn. 170. 

5. Bates v. Ball, 72 Tl. 108. 

1. See Drunk ante p 791; Drunk- 
ards ante p 792. ; 

aus rye 
Receivership see Receivers [34 Cyc 

137 note 67]. 

Trust see Trusts [39 Cyc 30]. 

3. Webster D. [quot U. S. v. Trini- 
dad Asphalt Co., 77 Fed. 609, 610]. 

[a] “Dried fruit” as used in a 
tariff act see Nordlinger v. U. S., 69 
Fed. 92, 93. 

4. Century D. [quot U. S. v. Trini- 
dad Asphalt Co., 77 Fed. 609, 610]. 

5. Rose v. State, 1 Ga. A. 596, 598, 
58 SH 20. 

[a] €hus when a proposition is 
earried at an election in favor of pro- 
hibition of the sale of intoxicating 
liquors, the vote is called “dry,” as 
opposed to a “wet” vote, as it is 


Company see Shipping [86 Cyc 160]. 

8. Cope v. Vallette Dry Dock Co., 
1TORUC IS. O204 Oia t SCL 836,130 Lt 
ed. 501. 

[a] Purpose and operation.—(1) 
It consists of a large oblong box 
with a flat bottom and perpendicular 
sides. When it is desired to dock a 
steamboat or other vessel, it is sunk 
by letting in water until the vessel to 
be docked can be floated into it. It 
is then raised by pumping the water 
out, leaving the docked vessel in a 
position to be inspected and repaired. 
Where it was furnished with en- 
gines which could only be used for 
pumping, and has no means of pro- 
pulsion, either by wind, steam, or 
otherwise, and is not designed for 
navigation, and cannot be practical- 
ly used therefor, it is not subject 
to salvage. Cope v. Vallette Dry 
Dock Coy 119-' Dn, Si 625-5 627. 7 Set 
OOO MBO EE ICG DUNE Cares Ube tsa) 
water-tight chamber fitted with tim- 
ber or iron gates, which are shut 
against the tide after a vessel has 
entered for the purpose of being in- 
spected or repaired. When admitted, 
she is placed on certain blocks in the 
center of the dock, and, as the tide 
recedes, the water is let out until it 
is level with low water. And, if it 
becomes necessary for examination 
or repair, the water below low tide 
is generally pumped out by steam, 
and the. vessel must be continually 
shored up as the process of emptying 
is carried on, that she may be kept 
on an even keel and prevented from 
straining or careening. . .. And, 
notwithstanding a vessel during in- 


1005, 1009. 

11. \CehaHos) ‘v. UW. Si, 139° Kede 
705 [cit Century D.] (it does not 
seem to have any common employ- 
ment in the commerce of this coun-- 
try). See also Gallon [20 Cyc 870].. 

12. Wood v. Allen, 121 Iowa 97, 
100, 82 NW 451. 

[a] As affected by local usage.— 
It is error to exclude evidence that 
the term “dry goods,” used in a 
written contract. bears a meaning, 
according to the usage of the local- 
ity, which includes shelf goods, bolt 
goods, dress goods, calicoes, and flan- 
nels—in other words, all piece goods 
and that notions, clothing, hats, 
and caps are not included in that 
term. Wood v. Allen, 111 Iowa 97, 
100, 82 NW 451. But see Germania 
mH. Ins. Co: vy. Francis, °52 Miss... 457, 
468, 24 AmR 674 (where the testi- 
mony of experts to prove the mean- 
ing of the terms ‘dry goods” and 
“eroceries” in a pclicy of insurance 
was held inadmissible evidence for 
the insurance company in an action 
against them, where the witnesses 
speak of the meaning of these terms, 
not at the place where the property 
insured was located and the policy 
effected, but at some other place). 

13. Reg. v. Bassett, 12 Ont. 51, 54 
See also Nolan y. Donnelly, 4 Ont. 
440, 445 (“dry goods consist of cloths, 


velvets, silks, satins, laces, cottons, 
and probably of a hundred other ar- 
ticles’’). 


14. Worcester D. [quot Levy v. 
Friedlander, 24 La. Ann. 439, 441]. 

[a] Whether boots and shoes, hats. 
and caps, are embraced within the 
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(Drunkenness—Duel inclusive except the Spanish words and phrases). 
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Dry material. A term used in construction con- 
tracts meaning material in which the work can be 
reasonably done with horses and teams without their 
miring.!® 

Dry mortgage. A term sometimes used to desig- 
nate a lien for the security of money without any 
absolute personal liability beyond the value of the 
property ;'® one where the mortgagor incurred no 
personal liability, where there was no debt in the 
sense of an obligation that could be enforced, and 
where the mortgagor had merely the right to re- 
move the lien by payment of a certain sum of money 
within a certain time, but could not be compelled to 
do so.1" 

Dry presumptions. The rules which impose the 
burden of proof upon certain parties, when desig- 
nated as presumptions, are ‘‘dry presumptions,’’ 
having only a technical existence, and barren of all 
probative character when the case goes to the jury 
on conflicting evidence.'® 

Dry refuse. The term when applied to city gar- 
bage includes ashes and all rubbish accumulated in 
private houses, stores, market ‘houses, and like 
places.?® 

Dry rot. A rapid decay of timber by which its 
substance is converted into a dry powder;*° a decay 
affecting timber, destroying it.?* 

Dry wash. A natural depression in the ground, 
below a dam, which originally constituted a con- 
tinuation of the gulch, forming with it a natural 
drainage for the country above.” 

Dry weight. A commercial term meaning air-dry 
term is a question for the jury. Bas- 


sell v.. American F. Ins. Co., 2 F. 


Cas. No. 1,094, 2 Hughes 531, 537. 34. 


DRY—DUE ° 


weight.?8 

D. S. B. An abbreviation for 
breve.’’ *4 

DUAS UXORES EODEM TEMPORE HABERE 
NON LICET.?> 

DUBIO. In Spanish law, that which is in doubt 
and which it is proposed to resolve; used most fre- 
quently in ecclesiastical tribunals.?° 

DUBITANTE. Literally ‘‘Doubting.’’ 27 Affixed 
in law reports to a judge’s name to signify that he 
doubts the correctness of a decision.”® 

DUCES TECUM. Literally ‘‘You bring with 
you.’’29 Jn practice a term applied to certain writs, 
where a party summoned to appear in court is re- 
quired to bring with him some piece of evidence, or 
other thing that the court would view.*° 

DUCKING STOOL. The term is synonymous with 
‘‘castigatory’’ and ‘‘cucking stool.’’ 34 

DUDA. In Spanish law, doubt.*? ‘i 

DUE. [§ 1] A. In General. The meaning of the 
word seems to be influenced largely by the connection 
in which it is used, and while it has been the subjeet 
of many decisions by the courts, no general rule of 
interpretation can be safely stated therefrom.** 

[§ 2] B. Asan Adjective. According to the con- 
sensus of judicial opinion, the word has a double 
meaning :*4 (1) That the debt or obligation to which 
it applied has by contract or operation of law become 
immediately payable;*® (2) a simple indebtedness, 
without reference to the time of payment, in which 
it is synonymous with ‘‘owing,’’ and includes all 


‘‘debet sine 


Dis op D’Hart v. McDermaid, 44 N. S. 
546, 552, 8 HastLR 229. 
Dis op D’Hart v. McDermaid, 


debts, whether payable in presenti or in futuro.?® 


express the fact that the debt had 
become payable. Thus, in the latter 
sense, a bill or note is often said to 
be due, when the time for payment 


15. Kinser v. Barnes, 118 Ill. A.| 44 N. S. 546, 552, 8 EastLR 229 (“the 
471, 475. question which the courts have most 

16. Frowenfeld v. Hastings, 134] frequently had to deal with in regard 
Cal 128,132; 66 P 178: to the meaning of this term is 

17. San Jose Safe Deposit Bank | whether it signifies that a debt is 
v. Madera Bank, 144 Cal. 574, 576,|/owing and _ payable, or merely 
(Simba: owing’). 

18. Sheldon v. Wright, 80 Vt. 298, [a] UWnanimity of dual definitions. 
320, 67 A 807. See also Evidence | —‘A cursory examination of the re- 
§§ 25-88. ported caseg and of textbooks con- 


19. 


Sanitary Reduction Works, 199 U. 5. 
26 SCt 100, 50 L. ed. 204. 
Webster D. [quot Page v. De- 


306, 321, 
20. 


foe, 24 Ont. 569, 573]. 


21. Century D. ee Page v. De-|a theoretical, 
foe, 24 Ont. 5€9, 573 
22. Howell v. ie Horn Basin 


Colonization Co., 


California Reduction Co, v. 


=? 


14 Wyo. 14, 25, 81 P 


taining definitions of the word ‘due’ 
might lead one to conclude there is a 
lack of accord among the authori- 
ties but a more careful analysis will 
disclose at least a practical, if not 
unanimity. Depending 
in each case upon the context and the 
purpose to be served (U. S. v. North 


Carolina Bank, 6 Pet. (U. S.) 29, 8 L. 


UOUS 1ESOy a! LRANS 596. ed. 308; Wyman v. Kimberly-Clark 
23. U.S. v. Perkins, 66 Fed. 50,|Co., 93 Wis. 554, 67 NW 932), the 
bieeisi CCA, 324, word in some instances is accorded 


24. Bouvier L. 


D. 


“See also Ab- 


breviations 1 C. J. p 277 note 5 [a]; 
Debet Sine Breve 17 C. J. p 1370. 


25. A maxim meaning “It is not 
lawful to have two wives at one|porting an 
time.” {cit 1 Black- 


Bouvier L. D. 


stone Comm, p 436] 


26. Escriche Diccionario. 340; 

27. Bouvier L. D 

28. Bouvier L. D. 

29°5>7Burrille i. 2D; 4 felt. Cowell 
Termes de la Ley]. 

30.) Burrill +L 7D. [cit: (‘Cowell 


Termes de la Ley]. 


Subpena see Witnesses 


2166]. 
ess 


v. Royall, 
2, 8 Cranch C: 


C. 620. 


[40 Cyc 


2 Wa Cas, INO; 


See Casti- 


gatory 11 C. J. p 27; Cucking.Stool 17 


Cr J 4390: 


33. 
658, 102 P 770. 


also Elkins v. Wolfe, 
(“has many definitions’). 
“The word... has a variety 


380 
[a] 


Escriche Diccionario. 
State v. Seattle. 53 Wash. 655, 
See infra §§ 2-4, 
44 Tl. 


See 
A. 376, 


of meanings, depending on the con- 


nection in which it is used.” 


v. Feeser, 93 Md. 


716, 725, 


Feeser 
50 A 406; 


its larger significance of referring to 
that which is owed, that which one 
contracts to pay, do, or perform to 
another, that which is owing, of im- 
existing indebtedness 
without reference to the day of pay- 
ment (Scudder v. Coryell, 10 N. J. L. 
Sand Blast File S. Co. v. Par- 
sons, 54 Conn. 310, 7 A 716; Fowler 
v. Hoffman, 31 Mich. 215), while in 
another and larger class of instances, 
the word is held to signify that the 
day when payment ought to be made 
has arrived and that there exists a 
present right in the obligee to en- 
force payment by legal proceedings 
as well as a-present right in the 
obligor to discharge the debt by pay- 
Menten. +e. one compatibility and 
practical utility of these dual defi- 
nitions is recognized by the Supreme 
Court of the United States in U. S. 
v. Bank, supra, where, in speaking 
of ‘the different senses in which 
the term “due” is used,’ the court 
says: ‘It is sometimes used to ex- 
press the mere state of indebtment, 
and then is an equivalent to owed or 
owing; and it is sometimes used to 


of it has arrived. In the former 
sense, a debt is often said to be due 
from a person, when he is the party 
owing it, or primarily bound to pay, 
whether the time of payment has or 
has not arrived.’” Swanson y. Spen- 


ee LTT Mor A P24 eT GS Ss 
35. Ransom y. Bidwell, 89 Conn. 


137, 140, 983 A 134. To same effect 
U. S. v. North Carolina Bank, 6 Pet. 
(U. S.) 29, 8 L. ed. 308 [quot Swan- 
son’ v.r Spencer, 177) MorwAl 1245 198% 
163 SW 285; Allen vy. Patterson, 7 
N. Y. 476, 480, 57 AmD 542. 

[a] In the commercial and popu- 
lar acceptance of the word, when em- 
ployed participially or adjectively 
after “debt,” without adding some 
verb or. participle denoting future 
time, it is equivalent to “payable at 
the present time,” that is, “due,” is a 
synonym of “payable,’’ and signi- 
fies, 10t only that the time of pay- 
ment has expired, but that the debt 
is unpaid. Dis. op. DeHart v. Mc- 
Dermaid, 44 N. S. 546, 553, 8 EastLR 


229. 

36. Ransom v. Bidwell, 89 Conn. 
137, 140, 93 A 134. To same effect 
U. S. v. North Carolina Bank, 6 Pet. 
(CULNS>) 20, ee6n Ss leed as OSmnctoOg 
Swanson v. Spencer, 177 Mo. A. 124, 
128, 168 SW 285; Allen v. Patterson, 7 
N. Y. 476, 480, 57 AmD 542]. 

{a] In presenti or in futuro.— 
(1) “The term ‘due’ does not: neces: 
sarily mean that the debt is imme: 
diately payable. In commercial law 
it is often used as synonymous with 


‘owing,’ and includes all debts, 
whether payable in presenti or in 
futuro.” Neblett v. Barron, (Tex. 
Civ. A.) 160 SW 1167,.1170. (2) “The 


word ‘due’ - as applied to a debt 
or obligation to pay money, does not 
always mean that the money is then 
immediately payable. It may be so 
used, but it often merely denotes the 
idea of a complete debt, an existing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ii 


In its larger sense the word is often used to cover 
liabilities matured and unmatured,*” or as importing 
an existing obligation, whether the time of payment 
has arrived or not.°* This distinction being observed, 


Obligation, or money fully earned, but 
not payable until a future time or 
until the happening of another 
event.” Ahlgren y. Walsh, 173 Cal. 
27, 36, 158 P 748, AnnCas1918H 751 
[cit Webster D.]. 

37. Pope v. Matthews, 125 Ga. 341, 


$47, 54 SE 154. 


[a] Immatured liabilities. — (1) 
“Debts due,” as used in a charter of a 
banking association providing that 
the shares of its stock shall not be 
transferred until the _ stockholder 
shall have discharged all debts due 
by him to the association, include 
liabilities of the shareholder which 
have not matured, as well as matured 
liabilities. Leggett v. Sing Sing 
Bank, 24 N. Yo 283,. 286. (2) The 
term)oin “1s 461843) re: 218. $=3, eas 
amended by L. (1847) c¢ 419, relative 
to reports to be made by banks, re- 
quires that the report shall be made 
on the oath of the president or cash- 
ier, and must show, among other 
things, loans and discounts due from 
the directors of the bank; it is used 
in its larger sense to signify and 
cover liabilities by the directors to 
the bank, whether matured or not. 
Peo. v. Vail, 6 AbbNCas (N. Y.) 206, 
210, 57 HowPr 81, 85. (3) An affi- 
davit, annexed to a chattel mortgage, 
stating that a certain sum was due 
on the mortgage, the mortgage dis- 
closing that this sum was payable 
in monthly installments, is not defec- 
tive merely for the reason that no 
part of it was due at the time the 
afidavit was made. Metropolitan 
Store, ete., Co. v. Albrecht, 70 N. J. 
ly, 149,556 A237, 238. . (4) Where: a 
chattel mortgage provided that the 
mortgagee might seize and sell the 
goods to reimburse himself for ‘all 
such sums and sum of money as may 
then be due,” it was held that the 
goods might be sold, although the 
mortgage money might rot have been 
payable. Dederick v. Ashdown, 4 
Man. 139, 150 (“the argument urged 
for the plaintiffs seems founded upon 
a misconception of the meaning of 
the word ‘due.’ ... This is to make 
the amount then due mean the 
amount which should by that time 
have been paid, to make, in fact, the 
word ‘due’ mean ‘overdue.’ In the 
Imperial dictionary the word ‘due’ is 
defined to mean, That which ought to 
be paid or done to another, owed by 
‘one to another, and by contract, jus- 
tice or propriety required to be paid. 
That which is owed, that which one 
-econtracts to pay to another. The ar- 
gument used is just the one which 
was urged, but unsuccessfully, in 
Halley. Brown, 115, WU. -CiiQ. Bis 419: 
"The covenant there was, to pay a sum 
of money in eight instalments, with 
interest on the principal sum remain- 
ing due at each payment. In the 
‘County Court this was construed to 
mean that the covenantor was to pay 
interest only upon each instalment 
as it fell due, leaving the interest up- 
-on all such portion of the principal as 
should not at that time be payable 
to be paid in proportions with the 
principal as the instalments succes- 
sively became due. On appeal this 
was reversed. Robinson, C. J., who 
delivered the judgment of the Court 
said, ‘That a sum may be debitum in 
presenti, though solvendum in fu- 
turo, is very clear, and it was in this 
sense that the word “due” was used 
in the instrument. ... We must con- 
strue the agreements of parties ac- 
cording to the common acceptation of 
the words they use, and we know 
very well that when a man is asked 
how much is due on his land, he un- 
derstands well what is meant by the 


-question, namely, how much of the 


purchase money he yet owes, which 
is only a circumlocution for the word 


DUE 


“due.” In a strict sense, and for cer- 
tain purposes, “due’’ is confined to 
what is payable, as when we speak of 
a bill or note being due; but that is 
not itse general sense, and certainly 
not in its only sense’ ’’), 

38. Pope v. Matthews, 125 Ga. 341, 
347, 54 SE 154. 

[a] More generally (1) it has ref- 
erence to the time of payment, par- 
ticularly as applied to notes either 
negotiable or not. Adams v. Clarke, 
14 Vt. 9,13. (2) But at other times‘ 
it shows that the day of payment or 
render has passed. Scudder yv. Scud- 
dér, 10: Ni Js fs. 3403345. 

39. Avery & Co. v. Pope, 13 Ga. A. 
743, 79 SE 946. To same effect Trow- 
bridge v. Sickler, 42 Wis. 417. 

[a] “Indebted” distinguished. — 
The term as used in a statute re- 
quiring the affidavit to state that the 
sum sued for is due upon contract 
means,an existing cause of action—a 
debt presently payable—and is not 
synonymous with the phrase “de- 
fendant is indebted.” Cross v. Mc-+ 
rors 1? Mich. 511,/.515;, 9% AmD 

40. Latham [quot Rider v. Fritch- 
ey, 49 Oh. St. 285, 294, 30 NE 692, 15 


LRA 513]; Webster Int. D. [quot El- 


kins v. Wolfe, 44 Ill. A. 376, 380; 
Buehler v. Pierce, 175 N. Y. 264, 266, 
67 NE 573]; U.S. v. North Carolina 
Bank, 6. Pet.. (U..S.) 29,36, -8, Li. -ed. 
308; In re McGuire, 132 Fed. 394, 395, 
67 CCA 198; Equitable L. Ins. Co. v. 
Bad. of Equalization, 74 Iowa 178, 181, 
37 NW 141; Shanks v: Greenville, 57 
Miss. 168, 171; Swanson v. Spencer, 
177 Mo. A. 124, 128, 1638 SW 285; Al- 
len v. Patterson, 7 N. Y. 476, 480, 57 
AmD 542 [cit U. S. v. North Carolina 
Bank, . 6° Pet.<(U: (S.) §29;, 8. I... ed. 
308]; In re Gillingham, 220 Pa. 353, 
355, 69 A 809, 810 [quot Cyc]. 

41. Black L: D: [quet Cornell v. 
Maverick Loan, ete., Co., 95 Nebr. 9, 
144 NW 1072, 1074]. 

42. Anderson L, D. [quot Tomlin- 
son v. Ayres, 117 Cal. 568, 571, 49 P 
717]; Black L. D. [quot Cornell v. 
Maverick Loan, etc., Co., 95 Nebr. 9, 
144 NW 1072, 1074]; U. S. v. North 
Carolina Bank, 6 Pet. 29, 36, 8 L. ed. 
308 [quot Buehler v. Pierce, 175 N. Y. 
264, 267, 67 NE 573; Allen v. Patter- 
son, 7 N. Y¥. 476, 480, 57 AmD 542; 
Jones v. Adams, 37 Or. 473, 478, 59 P 
811, 62 P 16, £2 AmSR 766, 50 LRA 
388]; In re Desnoyers Shoe Co., 227 
Med. 16, 18,141 CGA: 570;In re-Mc- 
Guire, 132 Fed. 394, 395, 67 CCA 198; 
In re B. H. Gladding Co., 120 Fed. 
709, 710; In re West Norfolk Lum- 
ber Co., 112 Fed. 759, 767; Bates v. 
State Bank, 2 Ala. 451, 452, 491; Sath- 
er Banking Co. v. Arthur R. Briggs 
Co., 138 Cal..724, 732, 72 P 352; Crock- 
er-Woolworth Nat. Bank v. Carle, 133 
Cal. 409, 411, 65 P 951 [cit both Bou- 
vier L. D.; Century D.]; Hendricks 
v. Julesburg, 55 Colo. 59, 132 P 61, 62; 
Talley v. Brown, 146 Iowa 360, 363, 
125 NW 248, 140 AmSR 282; Barber 
Asphalt Pav. Co. v. Woodbury Coun- 
ty, 137 Iowa 287, 289, 114 NW 1044, 
1045; Stout v. Marshall, 75 Iowa 498, 
499, 39 NW 808; Putze v. Saginaw 
Valley Mut. F. Ins. Co., (Mich.) 94 
NW 191, 192; Smalley v. Ashland 
Brown-Stone Co., 114 Mich. 104, 107, 
72 NW 29; Fowler v. Hoffman, 31 
Mich. 215, 219 [cit Buehler v. Pierce, 
175 N. Y. 264, 267, 67 NE 573]; Bow- 
ers v. Hechtman, 45 Minn. 238, 240, 
47 NW 792; Fowler v. Johnson, 26 
Minn. 338, 3438, 3 NW 986, 6 NW 
486; Carr v. Thompson, 67 Mo. 472, 
474; Swanson v. Spencer, 177 Mo. A. 
124, 128, 1683 SW 285; Moriarty. v. 
Cochran, 75 Nebr. 835, 837, 106 NW 
1011; Ryan v. Douglas County, 47 
Nebr. 9, 17, 66 NW 30; Reading v. 
Reading, 24 N. J. L. 358, 364; Buehler 
v. Pierce, 175 N. Y. 264, 267, 67 NE 


(19C.3.) (819 


the word has been defined variously as meaning in- 
debted ;°° owed ;*° justly owed;*! owing ;** owing and 
demandable;** owing and immediately payable;** 
owing and now payable;** owing and unpaid;** ow- 


573; Allen v. Patterson, 7 N. Y. 476, 
480, 57 AmD 542; Peo. v. American 
Roan, etey Coe (0s App. Divas Toei 
NYS 568, 567; Wherry v. Frolick, 22 
Oh, Cir. Ct. N. S. 409, 410; In re Gil- 
lingham, 220 Pa. 353, 355, 69 A 809, 
810 [quot Cyc]; Fulweiler v. Hughes, 
17 Pa. 440, 447 [quot In re Gilling- 
ham, 220 Pa. 358, 355, 69 A 809]; 
Dunn v. Sublett, 14 Tex. 521, 527; 
Neblett v. Barron, (Tex. Civ. A.) 160 
SW 1167, 1170; Marstiller v. Ward, 
52 W. Va. 74, 84, 43 SE 178; Wyman 
v. Kimberly-Clark Co., 93 Wis. 554, 
558, 67 NW 932; Mail Printing Co. v. 
Clarkson, 25 Ont. A. 1 8. 

[a] Unascertained claims. — (1) 
The words “sums due,” in a statute 
providing that sums due for rent on 
leases under seal or otherwise may 
be recovered in an action of assump- 
sit, although it requires the sum to 
be certain, do not mean that the 
actual amount due must have been 
agreed upon. It is sufficient if the 
definite elements of which it is com- 
posed are agreed upon, or if a certain 
basis of computation is agreed upon. 
What. remains will be merely a com- 
putation. Nor does the basis become 
indefinite or urcertain, in legal con- 
templation, because the parties may 
afterward agree about the items 
which composed it.-- Rumford Falls 
Boom Co. v. Rumford Falls Paper 
Co., 93 Me. 96, 51 A 810, 812. (2) A 
will requesting that, “if any debts 
due to me at my decease, I request 
my executors will collect and pay 
into the hands of my children,” in- 
cluded a right of the testatrix to the 
residuary estate of her son, to which 
she was entitled. but the amount of 
which was uncertain at her death. 
Bainbridge v. Bainbridge, 9 Sim. 16, - 
16 EngCh 16, 59 Reprint 262. (3) In 
a contract for the sale of land, re- 
serving liens on the land for all sums 
of money due from the purchaser to 
the vendor, ‘due’ should be _ con- 
strued in the sense of “owing,” and 
can with as much propriety be ap- 
plied to an unascertained sum as to 
one which was already ascertained 
and agreed,on. Carr v. Thompson, 67 
Mo. 472, 474. 

{b] Contingent claims or debts.— 
An assignment to pay and discharge 
all debts due by the assignor is not 
necessarily restricted to debts un- 
reservedly and absolutely due at the 
time of the assignment, but may in- 
clude claims in a certain measure 
contingent, as where the assignor was 
an indorser of a note, and his liabil- 
ity therefore legally conditioned on 
presentment, demand, and due notice 
of dishonor. State Bank v. McCal- 
mont, 4.Rawle (Pa.) 307, 313. 

{e] “Owing” distinguished. — “It 
(due) differs from owing in this, that 
sometimes what is owing is not due; 
a note payable thirty days after date 
is payable immediately after it is de- 
livered to the payee, but it is not due 
until the thirty days have elapsed.” 
Bouvier L. D. [quot Hendricks v. 
Julesburg, 55 Colo. 59, 132 P 61, 63; 
Ransom vy. Bidwell, 89 Conn. 137, 140, 
93 A 134]. To same effect Peo. v. 
Areuello; 37 'Cali-524, 52555 Cann iv. 
Thompson, 67 Mo. 472, 475 [cit Jones 
v. Adams, 37 Or. 4738, 478, 59 P 811, 
62 P 16, 82 AmSR 766, 50 LRA 388]. 

43. Webster D. [quot Elkins v. 
Wolfe, 44 Ill. A. 376, 380]. 

‘ 44. Gies v. Bechtner, 12 Minn. 279, 
84. 

[a] Bank deposits.—Barnes v. Ar- 
nold, 45 App. Div. 314, 61 NYS 865, 
90. 

45. In re Desnoyers Shoe Co., 227 
Fed. 16,18, 141) CCA’ 570, 

46. Myers v. McDonald, 68 Cal. 
162, 168, 8 P 809; In re Gillingham, 
220 Pa. 353, 355, 69 A 809, 810 [quot 
Cyc 
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ing, although not presently payable;*? owing to;*® 
payable;*® payable now or hereafter;°° presently 
payable ;°+ remaining unpaid ;°? mature;°* overdue ;°* 
capable of being justly demanded,°® 
Also it may mean fulfilling obligation ;°7 
suitable ;°° 
priate; fit;°* or according to rule or form.®* 
“‘Due absolutely and not on any con- 
tingency,’’ ®* ‘‘due and lawful authority,’’ °° ‘‘due 


claimed.*é 


just and proper;°*> proper;°? 


Phrases: 


47. Re Bunyan, etc., Pac. R. Co., 
5 OntWR 242, 244. 

[a] “Freight due or to become 
due,” as used in 53 Geo. III ec 159 § 1, 
by which the owners of vessels are 
not tu be charged with any loss aris- 
ing from any act, although their 
fault, further than the value of the 
ship and the freight due or to become 
due for and during the voyage, means 
all the freight for that voyage, 
whether paid in advance or not; and, 
in calculating the value of the freight 
due or to become due, money actually 
paid in advance is to be included. 
Wilson v. Dickson, 2 B. & Ald. 2, 16, 
106 Reprint 268. 

48. In re McGuire, 132 Fed. 394, 
395 [rev on other grounds 134 Fed. 
72, 67 CCA 198]. 


49. Black L. D. [quot Cornell v. 
Maverick L. & T. Co., 95 Nebr. 9, 
144 NW 1072, 1074]; Webster D. 


[quot Elkins v. Wolfe, 44 Ill. A. 376, 
380]; Bates v. State Bank, 2 Ala. 451, 
491; Crocker-Woolworth Nat, Bank v. 
Carle; 1385 Cal, 409, 411, 65. Pi 95L; 
Ransom v. Bidwell, 89 Conn. 137, 
140, 93 A 134; Sand Blast File Sharp- 
ening Co. v. Parsons, 54 Conn. 310, 
313, 7 A 716; Cutter y. Perkins, 47 Me, 
557, 566; Hawes v. Smith, 12 Me. 429, 
433; Ball v. Northwestern Mut. Acc. 
Assoc., 56 Minn. 414, 419, 57 NW 1063; 
Bowers v. Hechtman, 45 Minn. 238, 47 
NW 792, 793; Peo. v. American L. & 
ie Co, 20. App: (Div. 579) To NYS: 065; 
567; Leggett v. Sing Sing Bank, 25 
Barb. 326, 332 [cit Jones v. Adams, 
STOR: Avoma oe Oe & Sil; 62° 16, 
82 AmSR 766, 50 LRA 388]; Read v. 


Worthington, 22 N. Y. Super. 617, 
627 [cit Allen v. Patterson, 7 N. Y. 
476, 57 AmD 542; Worcester D.]; 


Prentiss v. Kingsley, 10 Pa. 120, 123; 
Com. Bank v. Wise, 3-Watts (Pa.) 
394, 403; Collins v. Janey, 3 Leigh (30 
Va.) 389, 391; Blunt_v. Walker, 11 
Wis. 334, 350, 78 AmD 709; In re 
Stockton Malleable Iron Co., 2 Ch. D. 
101, 1038, 45 L. J. Ch. 168; DeHart v. 
McDermaid, 44 N. S. 546, 553; Mail 
Printing Co. v. Clarkson, 25 Ont. A. 1, 
8; Corham v. Kingston, 17 Ont. 432, 
434. 

50. Equitable L. Ins. Co. v. Des 
Moines Bd. of Equalization, 74 Iowa 
178, 181. 37 NW 141, 142. 

51. Fowler v. Hoffman, 31 Mich. 
215, 219; Re Bunyan, etc., Pac. R. 
5 OntWR 242, 244, : 

Fowler v. Hoffman, 31 Mich. 
215, 219; Moriarty v. Cochran, 75 
Nebr. 835. 837, 106 NW 1011; Looney 
v. Hughes, 26 N. Y. 517; In re Gil- 
lingham, 220 Pa. 358, $55, 69 A 809 
[quot Cyc]. 

53. Marstiller v. Ward, 52 W. Va. 
74, 84, 43 SE 178. 

54. Fowler v. Hoffman, 31 Mich. 
215, 219. 

55. Latham [quot Rider v. Fritch- 
ey, 49 Oh. St. 285,294, 30 NE 692, 
15 LRA 513]. 

{a] Acknowledgment and promise 
to pay may be implied by the use of 
the term. MDacovich v. Schley, 134 
Fed. 92, 67 CCA 198 [rev sub nom 
In re McGuire, 132 Fed. 394]; Lee v. 
Balcom, 9° Colo.” 216, 218)" 11 P74; 
Locher v. Kuechenmiester, 120 Mo. A. 
701, 98 SW 92, 97]. 

56. Webster D. [quot Rider v. 
Fritchey,.49 Oh. St. 285, 294, 30 NE 
692, 15 LRA 513]. 

57. Webster D. [quot Rider v. 
Fritchey, 49 Oh. St. 285, 294, 30 NE 
692, 15 LRA 513]. 


DUE 


or justly 


execution, and 


appro- 


“*due 


58. Bouvier L. D. [quot Elkins v. 
Wolfe, 44 Ill. A. 376, 380]. 

59. Webster D. [quot Elkins v. 
Wolfe, 44 Ill. A 376, 380]; Winner v. 
Hoyt, 68 Wis. 278, 291, 32 NW 128. 

60. Webster D. [quot Elkins v. 
Wolfe, 44 Ill. A. 376, 380]. 

61. Winner v. Hoyt, 68 Wis. 278, 
291, 32 NW 128. 


62. Winner v. Hoyt, 68 Wis. 278. 
291, 32 NW 128. 

63. Burrill L. D. 
-o* Ware v. Gowen, 65 Me. 534, 
IGO-. 

65. May v. Forbes, 18 Del. 194, 
196, 43 A 839. 

66, Terr, v. Hopkins, 9 Ok]. 183, 
152, 59 FP 976. 

67. Hecox v. Teller County, 198 


Fed. 634, 636, 117 CCA 3838; Bond v. 
John V. Farwell Co., 172 Fed. 58, 65, 
96 CCA 546; Beck v. Schmidt, 13 Cal. 
A. 448, 110 P 455, 457; Treis v. Berlin 
Dye Works, etce.,-Co., 11 Cal: A. 421, 
105 P 275, 276; Ellis v. Chapman, 165 
App. Div. 79, 84, 150 NYS 673; Knight 
ela ene 6 Mod. 232, 87 Reprint 

68. See infra this note; and Due 
Course of Administration infra text 
and note 85. 

fa] “Due administration.” — (1) 
Where the course pointed out by law 
for the administration of an estate 
is* properly pursued, it constitutes 
due administration. Matter of Meag- 
ley, 39° App. Div. 83, °88, 56 NYS 
503. See also Executors and Admin- 
istrators [18 Cyc 1]. (2) And it con- 
sists in paying its obligations, and 
handing over the balance to the per- 
sons entitled—the persons to whom 
the law awards it. Cunningham v. 


tse iweRedL  Surr.CNo Y.) 8462, 
464. 

69. See infra this note. 

{a] “Due administration of jus- 


tice.”—A statutory phrase which has 
been construed to import a free and 
fair opportunity to every litigant in 
a pending cause in a court to learn 
what he may learn (if not obstructed 
or impeded) concerning material 
facts, and to exercise his option as to 
introducing testimony as to such 
facts. Wilder v. U. S., 143 Fed. 433, 
441, 74 CCA 567 (an offense is com- 
mitted under such statute if a per- 
son corruptly endeavors to induce 
other persons who have knowledge 
of facts which may be material to a 
party to a pending cause to conceal 
or deny their knowledge so as to 
prevent such party from obtaining 
knowledge or procuring evidence of 
such facts). 

[b] Admission of evidence. —It 
has been held that the term, as used 
in Code Cr. Proc. art 661, directing 
the court to allow testimony at any 
time before the argument is con- 
cluded, if it appears that it is neces- 
sary to the due administration of 
justice, should be construed to mean 
that the evidence offered should be 
admissible and held to be necessary 
to the due administration of justice, 
if it was legitimate and important to 
defendant; and the fact that it was 
not introduced in its regular order 
was not sufficient reason for rejec- 


poe Bostick v. State, 11 Tex. A. 126, 
70. McCain v. Bonner, 122 Ga. 842, 


843, 59 SE 36. 

71. Frost v. State, 153 Ala. 654, 
665, 45 S 2038; Turk vy. Stahl, 53 Mo. 
437, 438; Swanson v. Spencer, 177 Mo. 


| and matured,’’ ®* ‘‘due and owing,’® ° ‘‘due admin- 
istration,’’®§ ‘‘due administration of justice,’’ 
‘due and legal service,’’?7° ‘‘due and payable,’’ ™ 
‘due and reasonable inquiry,’’7? ‘‘due and un- 
paid,’’7* ‘due appraisement,’’7* ‘‘due attestation, 


validity,’’“° ‘‘due authority,’’ 7 


‘‘due care,’’7? ‘‘due care and caution,’’**® ‘‘due 
cause,’’ 7° ‘due cause shown,’’ ®° ‘‘due caution,’’ *+ 
compensation, ’’ ? 


“due 


A. 124, 127, 163 SW 285; Hershfield 
v. Aiken, 3 Mont. 442, 448 [cit Ketel- 
tas v. Myers, 19 N. Y. 231]; Mendham 
v. Williams, L. R. 2 Eq. 396; Sawyer- 
Massey Co. v. White, 8 Sask. L. 108, 
109, 21 DomLR 454, 8 WestWkly 493, 
30 WestLR 873. See also Accrue 1 
C.J. p-7383 note, 238ii[ bi: 

72. Bright v. Buckman, 39 Fed. 
243, 244 (“due and reasonable in- 
quiry” by a prospective purchaser of 
land in the possession of a third per- 
son means an inquiry of the occupant 
with respect to every ground, source, 
and right of his possession): 

73. Riley v. Walker, 6 Ind. A. 622, 
384 NE 100, 102. 

74 Morrison v. U. S. District Ct., 
147 U.S. 14, 24, 18 SCt 246, 37 L. ed. 
60 (the term as used in Admiralty 
Rules, rule 54, does not require prior 
notice to the damaged creditors of 
an appraisement, but an ex parte ap- 
praisement is not void). 

75. Primmer v. Primmer, 166 App. 
Div. 402, 405, 151 NYS 1024. 

76. May v. Forbes, 18 Del. 194, 
196, 43 A 839 (the term as used in an 
affidavit of defense filed to a scire 
facias sur mortgage, setting out that 
one acting as attorney in fact for, 
and with due and lawful authority 
from, the assignee of the mortgage, 
executed under seal and agreement 
not to sue the mortgagor, implies an 
instrument under seal)- 


consideration,’’ ®% 


Tia, See). Care ad) Chrodiap (k288-t-and: 
ee Negligence [29 Cyc 424 et 
seq]. 

78. Rosenthal v. Chicago, etc., R- 


Co., 255 Ill. 552, 560, 99 NE 672 (the 
term is a relative one, and what is 
required to constitute it depends up- 
on the surrounding circumstances, so 
that age, defective vision, hearing, or 


other infirmity are only circum- 
stances to be considered by the 
jury, and the existence of one or 


more of them does not require a high- 
er degree of care and caution than in 
the case of one having no such in- 
firmity, and, while under one set of 
circumstances what would meet the 
requirement would not do under other 
circumstances, no conditions require 
more than reasonable care for one’s: 
safety). See also Care 9 C. J. p 1288; 
and generally Negligence [29 Cyc 424 
et seq]. 

79. Chesley v. Lunenburg, (N. S.) 
28 DomLR 571, 577. See State v. 
Watertown Common Council, 9 Wis. 
254, 261 (where a power to remove an 
officer for due cause is given, the 
words “due cause” operate as a limi- 
tation on the power, and the author- 
ity to determine finally what consti- 
tuted due cause cannot rest with the 
body to which the power is given, as. 
it would defeat the limitation). 

80. In re Rubber, etc., Inv. Trust, 
[1915] 1 Ch. 882; In re Eyton, 36 Ch. 
D. 299. 

81. Van Dyke v. Grand Trunk R. 
Co. of Canada, 84 Vt. 212, 78 A 958, 
964, AnnCas1913A 640 (the term 
means caution commensurate with 
existing and surrounding hazards). 


82. Langdon vy. New York, 59 Hun: 
434,13 NYS 864, 866 (paying the full 
value). 

83. Poland v. McDowell, 114 Me. 


511, 512, 96 A 834. See Reed v. Col- 
lins, 5 Cal. A. 494, 90 P 973, 974 (the 
term as used in an ordinance provid- 
ing that an application for permis- 
sion to retail intoxicating liquors 
shall be made by petition in writing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


““due course,’’ §* ‘due course of administration,’’ ®° 
““due course of business,’’ °° ‘‘due course of law,’’ §* 
“due course of trade,’’ §® ‘‘due date,’’ ®® ‘‘due dili- 
examination,’’ ** 


gence,’’ °° ‘‘due 
tions? 2 due form,’ s 
“(due hearing,’’®> ‘‘due 


to the board of supervisors, and that, 
if after “due consideration” of such 
petition by the board of supervisors 
it is favorably acted upon, the peti- 
tioner shall file a bord, etc., means a 
consideration of the application on 
its merits and the return of a judg- 
ment based on the evidence heard, 
and the board has no warrant arbi- 
trarily to refuse an application with- 
out a sufficient hearing of evidence). 

84. Lewiston Trust, etc. Co. v. 
Shackford, 213 Mass. 432, 433, 100 NE 
828; Sterling Bank of Canada v. 
Gruber, 32 Ont. L. 123, 124, 7 OntwN 
189; McDonough v. Cook, 19 Ont. L. 
a7. 274, 11 OntWR 991, 13 OntWR 
08. 

85. See generally Executors and 
Administrators [18 Cye 1 

fa]. “Due course of administra- 
tion.”—As applied to a claim against 
an estate the term means -that it 
shall be paid as, and pro rata with, 
other claims of that class, out of the 
assets administered. Darling v. Mc- 
Donald, 101 Ill. 370, 377 [cit McCall 
v. Lee, 120 Ill. 261, 266, 11 NE 522]. 
To same effect Scott v. Moore, 14 


Bi 35, 37 EngCh. 35, 60 Reprint 
269. « 

86. See Bills and Notes § 682 et 
seq. 

[a] “Due course of business.’”— 


(1) ‘The phrase as used in mercantile 
law, applied to the transfer of nego- 
tiable paper, is a formulary way of 
stating a legal conclusion on certain 
facts that in the given case may be 
shown to exist. Chelsea National 
Bank v. Isham, 48 Vt. 590, 592. (2) 
These facts are that the transfer was 
made on a sufficient consideration be- 
tween the parties and is bona fide. 
Chelsea National Bank v. Isham, 48 
Vt. 590, 592. (3) Whether or not a 
note is received in the ordinary 
course of business depends on wheth- 
er or not it is received under circum- 
stances involving all these three 
facts. Chelsea National Bank vv. 
Isham, 48 Vt. 590. 592. 

87. See Constitutional Law § 956 
notes 58, 59 

[al “Due course of law.’—The 
words are synonymous with ‘due 
process of law” or “law of the land,” 
and the general definition is law in 
its regular course of administration 
through courts of justice. Kansas 


Pac. R. Co. v. Dunmeyer, 19 Kan. 539, 
542. 

88. See Bills and Notes § 687. 

[a] “Due course of trade.”—The 


term as used with reference to the 
transfer of a negotiable instrument 
means that the assignees or holders 
thereof received it, 
property and taken an assignment of 
it before maturity. Galliher v. Galli- 
her, 10 Lea (Tenn.) 23, 29. 

89. Tyson v. Reinecke, 25 Cal. A. 
696, 700, 145 P 153. 

90. See Diligence 18 C. J. p 1039. 

91. State v. Hamilton, 42 Mo. A. 
24, 31 (in a statute authorizing the 
expulsion of a pupil from school upon 
“due examination,” a formal trial of 
the objectionable pupil is not re- 
quired, nor any written charges, with 
notice to appear, that a hearing of 
witnesses may be had; but the officers 
are simply reauired to investigate 
the conduct of the pupil, and act 
according to their best judgment). 

92. Tarlton v. Griggs, 131 N. C. 
2168 425 Se 5918 593,” See Cox. Vv. 
North-Western Stage Co., a Ida. 376, 
379 [quot Puritan Mfg. Co. Toti, 14 
N. M. 425, 430, 94 P 1022, 1023 (“the 
‘due execution’ of an instrument goes 
to the manner and form of its execu- 
tion according to the laws and cus- 


‘““due form of law,’’ % 
influence,’’ °° 
quiry,’’ °? ‘‘due in the same right,’’ 98 ‘‘due investi- 


having given’ 


DUE 


“due execu- 


“due in- 


regard,’ 14 


toms of the country, by a person com- 
petent to execute it’’)]. 

93. McRae v. Stokes, 3 Ala. 401, 
402, 37 AmD 698; Williams vy. Jones, 
50 ‘Fla. 485, 486, 40 S 28 (a tax 
deed); Ducommun y. Hysinger, 14 Ill. 
249, 250 (attestation is in due form); 
Middleton vy. Middleton, 87 Iowa 292, 
294, 54 NW 143 (as used in Act of 
Cong. March 2, 1867, providing that 
the removal of a cause from a state 
to a federal court); Haynes v. Cowen, 
15 Kan. 637, 643; Goenen vy. Schroe- 
der, 18 Minn. 66, 77 (sheriff's certifi- 
cate of mortgage sale); Deans v. 
Pate, 114 N. C. 194, 196; 19 SE 146; 


Lucas v. Cobbs, 18 N. C. 228, 233 (a/ 


certificate that a wife acknowledged 
a deed to be her act and deed, in due 
form, is too vague and uncertain, the 
court saying: ‘‘Whether the words 
‘in due form’ apply to her having 
signed, sealed, and delivered the deed, 
or to having done these things, and 
also that they were done with her 
free and voluntary assent, leaves us 


in uncertainty, doubt, and conjec- 
ture’). 
94. Aldis v. Burdick, 8 Vt. 21, 24 


(equivalent to the expression ‘ac- 
cording to law’’). 

95. White v. White, 91 Vt. 78, 99 

A 305, 306. 
Martinez -v. Hongkong, etce., 
Bank, 15 Philippine 252, 270 [cit Cyc] 
(“influence obtained by persuasion or 
argument or by appeals to the affec- 
tions is not prohibited either in law 
or morals and is not obnoxious even 
in courts of equity. Such may be 
termed ‘due influence’ ’’). 

97. Hands v. Upper Canada Law 
Soc., 17 Ont. 300, 312 [app allowed 
17 Ont. A. 41]. 

98. Greer v. Arlington Mills Mfg. 
Co:, 17 Del. 581, 43 A 609, 613. See 
McGehee vy. Harrison, 51 Ala. 522, 524 
(a debt is considered as ‘‘due in the 
same right” as one sued on when 
plaintiff can sue, and defendant be 
sued, in their own names, without 
specifying any representative charac- 
ter, and the party to the suit has a 
lien upon, or a legal right to the ap- 
plication or distribution of, the fund 
when collected). 

99. Jersey City v. New Jersey Bd. 
of Equalization, 74 N. J. L. 753, 67 A 
38, 2 
1. State v. Jewett, 48 Or. 577, 85 P 
994, 996 (an allegation, in an indict- 
ment for subornation of perjury, that 
the witness suborned was in “due 
manner’ sworn, was equivalent to an 
allegation that she was duly swarn, 
and was sufficient without setting 
forth the form or marner in which it 
was done), 

2. See generally Notice [29 Cyc 
1110]. 

[a] “Due notice.”—(1) No fixed 
rule can be recognized as to what 
shall constitute ‘due notice.’ Law- 
rence v. Bowman, 15 F. Cas. No. 8,134, 
McAll. 419, 420. (2) “[The term] is 
a relative [one], and must be ap- 
plied to each case in the exercise of 
the discretion of the court in view of 
the particular circumstances.” Law- 
rence v. Bowman, 15 F. Cas. No. 
8,134,. MeAll, 419, 421. (3) It has; 
however, been defined as notice in the 
manner prescribed by law. Slattery 
v. Doyle, 180 Mass. 27, 29, 61 NE 264 
[quot Basford v. Cranford, 125 Md. 
hee 2il ee AU 20 Ot: 

3. State Bd. of Health v. Roy, 22 
R. I. 538, 542, 48 A 802. 

4 Smiley v. Fry, 100 N. Y. 262, 
264, 3 NE 186. 

5. Main v. McInnis, 4 Terr. L. 517; 
McIntyre vy. Gibson, (Man.) 8 West 
LR 202 


(THRO. eet 


gation,’’ °® ‘‘due manner,’’! ‘‘due notice,’’? ‘‘due 
notice and hearing,’’ “due on demand,’’ 4 ““due or 
accruing due,’’® ‘‘due or to become due, 76 ‘¢due or 
to grow due,’’” ‘‘due performance,’’ § “due precau- 
tion “due process of law,’’?° ‘‘due proof,’’ 14 
‘due prosecution,’’ 12 ‘‘due. publication,’’ 1% ‘‘due 
‘“due 


Tetum," ““dueMerightis, 776 
6. Read v. Worthington, 22 N. Y. 
Super, 617, 627; Beecher v. Barber, 6 
Dems Surr.. 1297 1314020 INY St a36s 
Rozell v. Rhodes, 116 Pa. 129, 134, g 
A 160, 2 AmSR 591; Mundt vy. Shad- 
ow, 120 Wis. 303, 305, 97 NW 897; 
Evans v. Rector, 107 Wis. 286, 289, 
83 NW 292; Vollmer v. Chicago, ete.. 
R. Co3 86 Wis. 305, 56 NW 919; Fos- 
ter v. Singer, 69 Wis. 392, 34 NW 395, 
2 AmSR 745; Bishop v. Young, 17 
Wis. 46, 47; Smith v. Davis, 1 Wis. 
447, 60 AmD 390. See also In re 
Ferguson, i140 Wis. 583, 123 NW 122, 
17 AnnCas 1189 (‘‘due, or to become 
due, to any pensioner’’). 
Rig Hook v. Walton, 28 Tex. 
8. Weaver Hardware Co. v. Solo- 
ae: 98 Misc.. 418, 419, 163 NYS 


9. Hackfeld v. U. S., 141 Fed. 9, 
ae 72 CCA 265. See also Aliens § 


10. See Constitutional Law § 956. 

11. Stanley v. Horner, 24 N. J. L. 
511, 513; Byrne v. Mulligan, 41 N. Y. 
Super. 515, 516 (‘legal proof’). See 
also Code Civ. Proe. § 2546 [quot 
In re Hyde, 218 N. Y.°55, 57, 112 NE 
581] (‘uncontroverted allegations 
constitute due proof’; Jarvis. v. 
Northwestern Mut. Relief Assoc., 102 
Wis. 546, 549, 78 NW 1089, 72 AmSR 
895 (“due proof of his claim, in 
accident insurance policy’). 

[a] “Due proof on oath or affir- 
mation.”—Proof by some competent 
Pisa Minick v. Tharp, 5 Pa. Dist. 

12. Swofford Bros. Dry Goods Co. 
v. Livingston, 16 Colo. A. 257, 65 P 
413, 415 (effectual prosecution). 

13. Laugel v. Bushnell, 197 Ill. 20, 
63 NE 1086, 1089, 58 LRA 266 (where 
the term in an admission of defend- 
ant, in an action for maintaining a 
nuisance in violation of a city or- 
dinance by the sale of hop ale, that 
plaintiff in error had made sales of 
hop ale in the city after the pas- 
sage and due publication of a certain 
ordinance prohibiting such sales, was 
construed to mean after the expira- 
tion of the time requisite to make the 
publication of the ordinance effec- 
tive). 

14. Pennsylvania R. Co. v. Lewis, 
79 Pa. 33, 438 (the term under the law 
of negligence means the regard that 
a prudent man would have for the 
protection of human life under the 
circumstances of the case); In re 
Moore, 58 Pa. Super. 225, 231; Reznor 
Hotel Co.’s License, 34 Pa. Super. 525, 
529 (the words as used in the act 
of May 12, 1887, authorizing the 
granting of liquor licenses and au- 
thorizing their refusal, having “due 
regard” to the number and character 
of the persons petitioning for and 
against the issuing of such license, 
means such regard as the circum- 
stances of the case demand, and 
these circumstances include the 
knowledge possessed by the court, 
facts whereof judicial notice should 
be taken, the testimony of witnesses, 
and the opportunities of petitioners 
and remonstrance for knowing the 
things about which they volunteer 


information); In re Beaver County 
Licenses, 3 Montg. Co. (Pa.) 64. 
15. Wyche v. Newsom, 87 N. C. 


144, 145; Waugh v. Brittain, 49 N. C. 
470, 471°- Harman ‘v2 Childress; “3 
Yerg. (Tenn.) 327, 329. 


16. Ryerson v. Boorman, 8 N. J. 


Eq. 701, 705 (“just rights” or ‘legal 
rights’). 
{a] A reservation of all “due 


rights” under a mortgage and de- 
cree of sale, provided the stipulated 


822 [19 C.J.] DUE 
“due scheduling,’’?17 ‘‘due -seeurity,’’18 ‘‘due 
service,’’ 19 ‘due taking,’’ 20 ‘due the pub- 


lie,’’ 24 ‘‘due. the state,’’ 22 ‘‘due time,’’ 2° ‘‘due tq 
charter,’’ 25 
Also ‘‘all money due for the rent,’ 27 
“balance due,’’ 28 ‘justly due,’’ 2° ‘‘legally due,’’ °° 
‘nothing due,’’ %? 
due,’’ 83 ‘reparation is due,’’ ** and ‘‘so due.’’ 35 
C. Asan Adverb. Exactly ;*° directly.*7 

[§ 4] D. Asa Noun.** Observing the same distine- 
tion above made in the use of the word as an ad- 
jective,®® the word as a noun has been defined vari- 
ously as meaning that which is owed;*° that which 


calve,’’??* ‘‘due under the 


times2.2e 


‘¢money due,’’ 31 


[§ 3] 


one owes;*! that which belongs or 


payments should not be regularly 
made, means that which law or jus- 
tice requires to be done, the plain 
meaning of the clause being that, if 
the payments are not made as stipu- 
lated, the decree should stand in full 
force and all the rights under it re- 
main unimpaired, and the whole 
mortgage debt as secured by the de- 
eree should remain due and payable. 
Ryerson v. Boorman, 8 N. J. Eq. 701, 
705. 

17. Merchants’ Bank v. Miller, 176 
App. Div. 412, 414, 162 NYS 999. 

TSN e Grayvee eHOx eLeN eI ad. 259; 
266, 22 AmD 508 (the rule that trus- 
tees cannot loan a trust fund with- 
out obtaining ‘due security” does not 
necessarily mean that they cannot 
loan the funds on personal security, 
although that is the meaning given 
to the rule in England). 


19. See generally Process [32 Cyc 
447 et seq]. : ‘ 
[a] “Due service.”—(1) Service 


made in proper time and in proper 
manner, Woolsey v. Abbett, 65 N. J. 
Tn 253, 255, 48 (A. 949 [quot. Vail v. 
Pennsylvania F. Ins. Co., 67 N. J. L. 
66, 69, 50 A 671]. (2) Service in the 
manner provided by statute. Steam 
Stone-Cutter Co. v. Sears, 9 Fed. 8, 
20 Blatchf. 23. ; 
[b] Time and manner.—An admis- 
sion of the “due service” of a notice 
implies, not only that it was prop- 
erly served, but that it was served in 
time to save the parties’ legal right. 
Harmon v. Van ees 56 App. Div. 
5 NYS 561, 3s : 
Doe ence. v. Carmarthenshire, 10 Q. 
B. 796, 800, 59 HCL 796, 116 Reprint 


302. 

21. Lockwood v. Lockwood, 68 
§..C. 328, 331, 47 SEH 441 (where a 
county treasurer deposited county 


funds in an unincorporated bank, the 
debts are, upon the death of the 
banker and the insolvency of. his 
estate, debts ‘due the public,” within 
the meaning of a statute providing 
that such debts phal be paid in full 
before other debts). . 

“22. Royall v. Virginia, sees S. 

9815753. 16 SCt 510) 29 hb. ed: ; 
are 35 Kan. 663, 


23. mceron oye Hixon, 
666, 12 P 22, j 
24. Wilson v. Shaver, 27 Ont. L. 


218, 219, 4 OntWN 71, 8 DomLR 627. 

25. Freights of The Kate, 63 Fed. 
707, 722 (under a charter giving a 
lien on all cargoes and all sub- 
jreights for any amount “due under 
the charter,’ such words limit the ex- 
tent of the lien given; they are used 
in their ordinary commercial sense, 
and mean sums which are due and 
payable ,at the time when any 
freights are due and collectible, and 
which might then be lawfully col- 
lected and applied to the sums then 
due in case of the charterers’ default, 
as distingiushed from future or con- 
tingent liabilities not then payable, 
and also such sums as become due 
under the provisions of the char- 


ter). 

26. Bush v. Cole, 34 Oh. Cir. Ct. 
154, 155. 

27. Shanks v. Greenville, 57 Miss. 
168, 171. 


“due 


“‘remaining 


to demand ** or 


ascertained and 


may be claimed 


28. Sinclair’s App., 116 Pa. 316, 9 
A 637, 638. 
29. Baird v. Williams, 19 Pick. 


(Mass.) 881; Contractor’s Supply Co. 
v. Hyde, 3 OntWN 723, 21 OntWR 
530, 2 DomLR 161, 164. 

30. Barke v. Early, 72 Iowa 273;' 
278, 383 NW 677; Sinclair’s App., 116 
Pan ouGy oc on cA Oot. 

81.. Ryan v. Douglas County, 47 
ING Lee Gy MA BOy 

32. Dickins v. Smith, 8 D,. & R. 
288. See Mason v. Mason, 67 Me. 
546, 548 (the term as used in Rev. 
St. ec 30 § 9, providing that where, 
in a suit on a mortgage, it appears 
that there is “nothing due” on the 
mortgage, the judgment shall be for 
defendant, means that it must appear 
that nothing is due or will become 
due, and does not mean merely that 
notning is payable). 

Sou all wa, Brown them Cum Gharise 
419, 421. See Lawton v. Fonner, 59 
Nebr. 214, 80 NW 808, 809 (where in 
a contract for the sale of lots, and 
providing for interest upon the 
amount remaining due, it was held 
that the word “due” means the un- 
paid purchase price). 

34. Rider v. Fritchey, 49 Oh. St. 
285, 294, 30 NE 692, 15 LRA 513. 

85. Smith v. Weaver, 75 N. J. L. 
31, 66 A 941, 942. 

36. Wells v. Jackson Iron Mfg. 
Co., 47 N. H. 235, 260, 90 AmD 575; 
McKinney v. McKinney, 8 Oh. St. 
423, 426. 

37. Archibald v. Morrison, 7 N. S. 
272; 275% 

[a] “Due north.”’—Wells v. Jack- 
son Iron Mfg. Co., 47 N. H. 235, 260, 
90 AmD 575. 


[b] “Due west.”—McKinney v. 
McKinney, 8 Oh. St. 423, 426. 

88. “Arrears” distinguished see 
Arrear or Arrears 5 C. J. p 375 note 
35 [b]. 
fy en See supra text and notes 35-99, 

40. Webster D. [quot Clarke v. 
Tyler, 30 Gratt. (71 Va.) 134, 139]; 


Crabtree v. Dawson, 119 Ky. 148, 83 
SW 557, 561, 115 AmSR 243, 67 LRA 
NS 565; Feeser v. Feeser, 93 Md. 716, 


725, 50 A 406; Dis. op. D’Hart v. Mc- 


Dermaid, 44 N. S. 546, 552, 8 HastLR 
41. Webster D. [quot Buehler v. 
Pierce, 175 N. Y. 264, 267,67 NE 573]. 
42. Webster D. [quot Rider v. 
Fritchey, 49 Oh. St. 285, 294, 30 NE 
692, 15 WuRA. 51305 

43. Webster D. [quot Clarke v. 
Myler 30 Grate, Gil Vian) polos moons 
Feeser v. Feeser, 93 Md. 716, 50 A 
406; Dis. op. D’Hart v. MeDermaid, 
44 N. S. 546, 552, 8 HastLR 229. 

44. Black L. D. [quot Cornell v. 
Maverick L. & T. Co., 95 Nebr. 15, 144 
NW _ 1072, 1074]; Webster D. [quot 
Buehler v. Pierce, 175 N. Y. 264, 267, 
67 NE 573]; Griffith v. Speaks, 111 
eee 149, 68 SW 465, 466, 23 KyL 

45. Ryerson v. Boorman, 8 N. J. 
Eq. 701, 705, 

46. Bouvier L. D. [auot Ward v. 
Joslin, 105 Wed. 224, 227, 44 CCA 
456; Elkins v. Wolfe, 44 Tll. A. 376, 
380; Buehler v. Pierce, 175 N. Y. 264, 


as a right;*? that which custom, statute, or law re- 
quires to be paid;** that which law or justice re- 
quires to be paid;** or done;** that which ought to 
be paid,*® or done to 47 or for another ;** that which 
one oucht to pay or do to or for another;*? that 
which may be justly claimed;°° that which belongs 
or may be claimed as a right;°? that which can 
justly be required ;°* that which any one has a right 


claim ;°* what may be demanded ;°> 


what ought to b> paid;°° whatever custom, law, or 
morality requires to be done;°** a debt;>* a debt 


fixed, although payable in the fu- 


ture;°® a debt immediately payable;®° a debt ma- 


| 266, 67 NE 5738; Rider v. Fritchey, 49 
Oh. St. 285, 294, 30 NE 692, 15 LRA 
513]; Webster D. [quot Elkins v. 
Wolfe, 44 Ill. A. 376, 380; Buehler v. 
Pierce, TSN ee 2O4e07 2 Oks © On etn ED 
573; Rider v. Fritchey, 49 Oh. St. 285, 
294, 30 NE 692, 15 LRA 513]. 

47. Burrill L. D. [quot Buehler 
Vv. Pierce, 175 N. W264, 267,067 INE 
573]; Webster D. [quot Elkins vy. 
Wolfe, 44 Ill. A. 376, 380; Buehler v. 
Perce 7buN a Yas r204, ., 20:0. Glee Nee 
573]; Rider v. Fritchey, 49 ‘Oh. 
St..9285, 294, 30. -NH 692,015) TRA 


Sleek 
48. Webster D. [quot Rider v. 


Fritchey, 49 Oh. St. 285, 294, 30 NE 
692, 15 LRA 513]. 


49. Burrill L. D. [quot Buehler v. 
Bee ib ING Ys 264, “2675 67 INS 
73). 

50. Latham [quot Rider v. Frit- 


chey, 49 Oh. St. 285, 294, 30 NE 692, 
15 LRA 5134. 

51. Webster D. [quot Rider v. 
Fritchey, 49 Oh. St. 285, 294, 30 NE 
692, 15 RAS 513). 

52. Worcester D. [quot Clarke v. 
Tyler, 30 Gratt. (71 Va.) 134, 139]. 

53. Worcester D. [quot Rider vy. 
Fritchey, 49 Oh. St. 285, 294, 30 NE 


6925 5h RAR bie. 

[a] “Demand” distinguished. — 
Clarke _v.) Tyler; 30 Gratts (il) Va.) 
ie 139. See also Demand 18 C. J. p 
478. 

54. Crabtree v. Dawson, 119 K- 


148, 83 SW 557, 561, 115 AmSR 243, 
67 LRANS 565. 

55; Bouvier” LD. 
Joslin, 105 Fed. 224, 
456; Elkins v. Wolfe, 44 Ill. A. 376, 
380; Buehler v. Pierce, 175 N. Y. 
264, 266, 67 NE 578; Rider v. Frit- 
chey, 49 Oh. St. 285, 294, 30 NE 692, 
15 LRA 513]; Ransom v. Bidwell, 89 
Conn. 1387, 140, 93 A 134. 

56. Ransom v. Bidwell, 89 Conn. 
137, 140, 93 A 134; Smith v. Weaver, 
WOON. Ly Si) 66eA 941 1940: 

57. Webster D. [quot Rider v. 
Fritchey, 49 Oh. St. 285, 294, 30 NH 
692, LO MLIEVAS 5lSa 

58. Leggett v. Sing Sing Bank, 25 
Barb. (N. Y.) 326, 332 (like “debt,” it 
is derived from the Latin verb ‘“de- 


[quot Ward v. 
227, 44 CCA 


beo,” but indirectly through the 
“French ‘“du’’). 

[a] “Debt” synonymous. — “Debt 
and due are both derived from the 


same verb; the former is a substan- 
tive, and in this instance the latter is 
used as an adjective. Debt also 
means that which is due from one 
person to another, and the word due 
does not necessarily vary the mean- 
ing; as that means, in one sense, sim- 
ply owed. It may, when used with 
that intent, mean a debt actually pay- 
able, the time for the payment of 
which has arrived. The context and 
the circumstances under which it is 
used must determine in what sense it 
is used. Due, when used as a noun, 
is synonymous with debt.” Leggett 
Vv. Singy Sing [Bank \04 Ne cy. cosss 
290. See also Debt 17 C. J. p 1371. 

59. Putze v. Saginaw Valley Mut. 
BE ans? Cory, 1329 Mich. 670) S¢ Nive 
814, 94 NW 191, 192. 


60. U.S. v. North Carolina Bank, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


DUE—DUEL 


tured ;°t a debt, when the money has become pay- 
able, so that suit will lie on it presently;°* a debt 
which is enforceable;** a present debt, although not 
payable then;°* an absolute existing debt;®° a debt 
justly subsisting or outstanding;** an indebtedness ;°7 
a simple indebtedness without reference to the time 
of payment;°* a liability matured or unmatured;® 
an obligation or duty imposed by law; an obliga- 
tion to pay, either present or future;"! an existing 
obligation;*? an existing obligation or indebted- 
ness;*° an existing indebtedness without reference 
to the day of payment;"* an existing obligation to 
pay either in the present or future;*° an existing ob- 
ligation, whether the time for payment has arrived 
or not;’® a right, just title, or claim.’ Also the 


duty of paying what i is owed;*® the unpaid purchase 


[19 CPJ.) 823 


DUEBILL. A brief written acknowledgment of a 
debt, but not made payable to order, like a promis- 
sory note;°° a written acknowledgment of an in- 
debtedness to a certain extent.*+ It is an informal 
memorandum, sometimes here as in England in the 
form ‘‘I. O. U.’’®? It is not a promissory note 
which is classed with specialties in the statute of 
limitations,®* but :t has been held that an ordinary 
duebill is invested with the character of a promis- 
sory note, whether or not it contains a promise to 
pay or words of negotiability,** since the law im- 
plies a promise to pay from such acknowledgments, 
but the promise is simply implied and not ex- 
pressed.®° 

DUEL. A combat between two persons, fought 
with deadly weapons, by agreement.*° 


152 P 846, 847. 


price.’® 

6 Pet. (UU. S.) 29, 36, 8 Li ed. 308; | A 809, 810 [quot Cyc]; Bowen v. 
Ryan v. Douglas County, 47 Nebr. 9,| Slocum, 17 Wis. 181, 184. 

17, 66 NW 30. To same effect Lee v. [a] “Indebtedness” distinguished. 


Balcom, 9 Colo. 216, 11 P 74; 76; Leg- 
gett. v. Sing Sing Bank, 25 Barb. 
(N. Y.) 326, 332; Collins v. Janey, -3 
Leigh (71 Va.) 389, 391. 

615 OCU eV. Allen: 58a :Oh St. 
280, 287, 50 NE 909. 

[a] As matured —'Due, ”” where 
used in a complaint alleging that a 
debt is due, indicates the maturity of 
the debt. Jaqua v. Shewalter, 10 Ind. 
A. 234, 36 NE 173, 37 NE 1072. 

62. Putze v: Saginaw Valley Mut. 
Hens Co. wis c-e Michi. 605086) NW? 
814, 94 NW 191, 192. 

68. In re Hubbard, 185 Mass. 22, 
69 NE 349, 350. But see Smith v. 
Weaver, 75 N. J. L. 31, 66 A 941, 942 
(need not be legally enforceable). 

64. Adams v. Clarke, 14 Vt. 9, 13. 
See also Bills and Notes § 1154 note 
90 [b]. 

65. Smith v. Marker, 6 Ind. T. 213, 
90 SW 611, 613. 

66. Ferris v. Chambers, 51 Colo. 
DOSS OedulaeiPs 94a OO on 

67. Bates v. State Bank, 2 Ala. 
451, 491; Scudder v. Scudder, 10 N. J. 
L. 340, 345 [eit Green v. McCrane, 
.55 N. J. Bq. 486, 442, 37 A 318]; 
In re Gillingham, 220 Pa. 353, 355, 69 


—Yocum v. Allen, 58 Oh. St. 280, 287, 
50 NE 909. 

68. Ryan v. Douglas County, 47 
Nebr. 9, 17, 66 NW 30; Scudder v. 
Scudder, 410) IN.7 J Le 340, 345 [quot 
Wiggin v Knights of Pythias, 31 Fed. 
Le 01-2 5 Loita Vea pOwit, ol Ors INes fd an nlere 
138, 143; Jones v. Adams, 37 Or. 
473, 478, 59 P 811, 62 P 16, 82 AmSR 
766, 50 LRA 888]. 

69. Mason ¥. Ackley, 52 Okl. 157, 
152 P 846, 847. 

70. In re McGuire, 132 Fed. 394, 
395 [rev on other grounds 134 Fed. 
G2) 6. CCA 198]. 

71. Buehler v. Pierce, 175 N. Y. 
264, 267, 67 NE 5738; Peo. v. Vail, 57 
Bowes (Ne “¥) 81; °85 [eit Webster. 


72. Sand Blast File .Sharpening 
Co. v. Parsons, 54 Conn. 310, 313, 7A 
716 [quot Loewe v. Union Sav. Bank, 
230 Fed. 303, 306]. 

73. Wyman v. Kimberly-Clark Co., 
93 Wis. 554, 67 NW 9382, 933. 

74. Swanson v. Spencer, 177 Mo. A. 
124, 128, 163 SW 285. 

75. Ransom y. Bidwell, 89 Conn. 
137,141, 93 A. 134. 

76. Mason y. Ackley, 52 Okl. 157, 


77. Webster D. [quot Rider v. 
Fritchey, 49 Oh. St. 285, 294, 30 NH 
692, 15 LRA 513]. See also Claim 
LICL ee piss iG: 

78. In re McGuire, 132 Fed. 394, 
395 [rev on other grounds 134 Fed. 
U2mon SCA 198 17 

79. Lawton v. Fonner, 59 Nebr. 
214, 218, 80 NW 808. ° 

80. Black L. D. 

81. Feeser v. Feeser, 93 Md. 716, 
50 A 406, 407 [quot Ex p. Burton, 3 
Gill (Md.) 1, 13]. 

82. Currier v. Lockwood, 40 Conn. 
349, 353, 16 AmR 40. See also I. O. U. 
[23-Cyie 353]. 

83. Currier v. Lockwood, 40 Conn. 
349, 353, 16 AmR 40. 


84. Lee v. Balcom, 9 Colo. 216, 
Pia Wp iad VU SI E272 
[a] Assignable and negotiable.— 


“A due bill is in legal effect a promis- 
sory note, and assignable as such, 
and, when for a money demand, nego- 
tiable also.” Marrigan v. Page, 4 
Humphr. (Tenn.) 247, 248. 

85. Currier v. Lockwood, 40 Conn. 
349, 353, 16 AmR 40. See generally 
Bills and Notes § 210. 

86. State vy. Fritz, 133 N. C. 725, 
727, 45 SE 957. See generally Duel- 
ing post p 824. 


B24 (190. d.] 


DUELING 


By Exumer B. Sanrorp * 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 825} 
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§§ 1-3] 


DUELING 


[19 C.J.] 825 


IV. PROVOKING A CHALLENGE [§§ 38-40] p 831 


A. Nature of Offense [§ 38] p 831 
B. Indictment [§ 39] p 831 
C. Jurisdiction [§ 40] p 831 


V. LEAVING STATE TO FIGHT [{§ 41-43] p 831 


A. Nature of Offense [§ 41] p 831 
B. Indictment or Information Ts 42] p 832 
C. Venue [§ 43] p 832 


VI. SUPPRESSION OR PREVENTION OF DUELS [§ 44] p 832 


CROSS REFERENCES 


Affray see Affray 2 C.J. p 384. 
eeeuy, and battery see Assault and Battery 5 C. J. p 


aes of the peace see Breach of the Peace 9 C. J. p 
Serpe! law and procedure see Criminal Law 16 C. J. 


ats 
Disorderly conduct see Disorderly Conduct 18 C. 
Dueling: [ 
As affecting: 
Disqualification of voter see Elections [15 Cyc 300]. 


I. DUELING PROPER 


[§ 1] A. Definition and Distinctions—l.. Defi- 
nition. Dueling is the act of fighting with deadly 
weapons} between two persons in pursuance of a 
previous agreement.? If either party is killed, the 
survivor is guilty of murder,’? and it is immaterial 
in such ease that one party kills the other in a duel 
fought under provocation of charges, however griev- 
ous, against his character and conduet,* or that the 


Dueling:—Continued 
As affecting:—Continued 
Hlegibility to office see Officers [29 Cyc 1385]. 
As cause tor disbarment of attorney see Attorney and 
Client §' 42 et seq. 
Fighting: 
By agreement without weapons see Prize Fighting 
[382 Cyc 394]. 
Without previous agreement see Affray 2 C. J. p 384. 
Homicide see Homicide [21 Cyc 646]. 
Jurisdiction see Criminal Law §§ 162-259. 
Venue see Criminal Law §§ 260-339. 


In General. Dueling is distinguished from other of- 
fenses in that it has none of the elements of sudden 
heat and passion,® and is usually carried out with 
some formality.” 

[§ 3] b. Affray. Dueling is distinguished from 
an affray in that it may and usually does lack the 
essential element of a public place,® and in that 
deadly weapons are not a necessary element of an 


challenge was sent by the party killed.5 
2. Distinguished from Other Offenses—a. 


[§ 2] 


1. Weapons see infra § 7. 

2. Ky.—Ward v. Com., 132 Ky. 636, 
640, 116 SW 786, 19 AnnCas 71. 

Miss.—Baker y. Supreme Lodge K. 
P., 103 Miss. 374, 375, 60 S 333, Ann 
Casl917B 547. 

Mo.—Davis v. Modern Woodmen of 
wmerica, 98 Mo. A. 7138, 715, 73 SW 
923. 

N. C.—State v. Fritz, 133 N. C. 
125, 727, 45 SH 957. 

Philippine.—U. S. 
Philippine 713, 723. 

S. C.—State v. Herriott, 26 S.C. 
126, 130 (where the court said: hay 
agreement to fight with loaded pis- 
tols, and actually fighting in pur- 
suance, constitutes a duel under the 
Aah, )s 

See also speech of Sir Francis Ba- 
con, attorney-general, in Case of 
Duels, 2 How St. Tr. 1033, 10389. 

[a] Similar definitions. — (1) A 
“duel is any combat with deadly 
weapons, fought between two or 
more persons, by previous agreement 
or upon a previous quarrel.” Black 
L. D. (2) In ancient law a duel was 
a fight between persons for the trial 
of the truth in a doubtful case. But 
what we now call a duel is a fight be- 
tween two persons upon some quarrel 
precedent. Jacobs L. D. (3) “A duel 
implies or means an agreement to 
fight under determined conditions and 
with the participation and interven- 
tion of seconds, who fix such condi- 
tions.” U.S. v. Navarro, 7 Philippine 
(Liles (64835 


vy. Navarro, 7 


[b] Statutory definition—A duel |: 


is defined by the statute as killing by 
fight in single combat. Bassett v. 
State, 44 Fla. 12, 23, 33 S 262. 

{c] The origin of the practice of 
dueling (1) is said to be the an- 
cient battel, or judicial combat of 
feudal times. Century D.; 7 Enc. 
Brittannica. (2) But the modern duel 
is distinguished from the battel in 
that the latter was a proceeding at 
law, sanctioned by the sovereign 
power. 2 Pollock & M. Hist. Eng. L. 
pp 600, 610; 1 Pollock & M. Hist. 
Eng. chy Dp 146. 


affray.® 


Agreement to fight duel see infra 
6 


Carrying challenge to fight a duel 
see infra §§ 32-37 
F Chalienge to fight a duel see infra 
§ 15-31. 

Provoking challenge see infra §§ 

give 


vy. Hooper, Thach. Cr. 
tnseest 400, 404 (holding that who- 
ever takes the life of another in a 
duel voluntarily engaged in, whether 
he gave or received the challenge, 
and under whatever circumstances of 
provocation, is deemed in law guilty 
of murder, unless the duel was 
fought under such circumstances im- 
mediately following the provocation 
that it might be considered a homi- 
cide in heat of blood, upon a sudden 
falling out between the parties, which 
might reduce the offense to man- 
slaughter); Smith v. State, 1 Yerg. 
(Tenn.) .228; Rex v. Taverner, 3 
Bulstr. 171, 81 Reprint 144, 1 Rolle 
360, 81 Reprint 534: Reg. v. Cuddy, 
Gree ae On 4c) Clive WO gO an Vi 
Vouns,= oC .é& P..644,, 34, het 939); 
Rex v. Rice, 3 East 581, 102 Reprint 
719; Mawegridge’s Case, 17 How. St. 
Tr. 57; 4 Blackstone Comm. pp 185, 
199; 1 East P. C. 242; Foster Crown 
ip E200" wea wikins) eee Cs er6 3 
Seed 


[a] By the common law, indepen- 
dently of any act of assembly, it is 
murder for cne man to kill another 
in a duel. Smith v. State, 1 Yerg. 
(Tenn.) 228. 

Homicide generally see Homicide 


[21 Cye 646]. 

4. Rex v. Rice, 3 Hast 581, 102 
Reprint 719. 

5. Rex vy. Taverner, 3 Bulstr. 171, 
81 Reprint 144, 1 Rolle 360, 81 Re- 
print 534; 1 Hast P. C. p 242 (where 
the court said: ‘“‘Where two persons 
deliberately agree. to fight, and meet 
for that purpose, and one is killed, 
the other cannot help himself by al- 
leging that he was first stricken by 
the deceased, or that he had often 
declined to meet him and was urged 
by importunity, or that he meant not 


Dueling has also been considered as an 
aggravation of an affray.?° 


to kill, but only to er his ad- 
versary”); ivHalerPy cy 52. 

6. Ward v. Com., 132 Ky. 636, 116 
SW 786, 19 AnnCas 71; Baker v. Su- 
preme Lodge K. P., 103 "Miss. 374, 387, 
60 S 3383, AnnCas1915B 547 (where 
the court said: ‘A duel, as the term 
is ordinarily understood, and as used 
in this policy [life insurance], ‘is 
the fighting together of two persons 
by previous concert with deadly 
weapons to settle some antecedent 
quarrel,’ and has none of the ele- 
ments of sudden heat and passion”); 
Davis v. Modern Woodmen of Amer- 
ica, 98 Mo. A. 713, 73 SW 9238. 

7. Ward v. Com., 132 Ky. 636, 640, 
116 SW 786, 19 AnnCas 71; Davis v. 
Modern Woodmen of America, 98 Mo. 
A. T1383, 73 SW 923. 

“Hor our purposes a duel is a com- 
bat with deadly weapons, fought ac- 
cording to the terms of a precedent 
agreement and under certain agreed 
or prescribed rules. A duel has none 
of the elements of sudden heat and 
passion. On the contrary, it is a 
combat, fought in cold blood, and un- 
der rules prescribing the utmost for- 
mality and decorum. One of the 
strongest arguments in favor of the 
dueling system was the fact that it 


tended to eliminate sudden and 
bloody encounters between angry 
combatants; that the code of neces- 


sity gave time for passion to subside 
and sober reason to return; that it 
gave opportunity for the intervention 
of friends, and it was said that this 
of itself operated to prevent blood- 
shed.” Ward v. Com., supra. 

8 State v. Fritz, 133 N. Cu 725, 45 
SE 957. 

9. State v. Fritz, 133 N. C. 725, 45 
SE 957 (holding that an agreement 
between two persons to fight a fair 
fight with fists and hands and not to 
use any deadly weapons, which takes 
place in the presence of seven other 


persons, is not a duel but an af- 
fray). 

Affray generally see Affray 2 C. J. 
p 383. 


1On eStater ve Hritz,, L383 NG, 725; 


826 [19 0. J.] 


[§ 4] B. Nature and Elements of Offense—l. 
At Common Law. Dueling as a specific offense was 
unknown in the common law; but was treated, 
when not resulting in homicide” or a maiming,’* 
as a breach of the peace !* or an assault and bat- 
tery.15 Considered as either one of these offenses, 
it of course constituted a misdemeanor.*® 

[§ 5] 2. By Statute. In most of the states stat- 
utes have been enacted defining the offense of duel- 
ing and prescribing the penalties therefor.‘7 Where 
a statute provides that a person who fights a duel 
and kills his antagonist shall be subject to a penalty, 
the offense consists in fighting the duel with the re- 
sult stated in the statute.'® 

[§ 6] 3. Elements—a. Previous Agreement. In 
order to constitute the offense of dueling it is neces- 
sary that there be an agreement between the prin- 
cipals to fight with deadly weapons,® although it 
has been said that it is sufficient to constitute a duel 
if the fighting is upon such mutual agreement as per- 
mits one combatant to take the life of another.?° 
It is immaterial at what time prior to the encounter 
the agreement was made.*? 


[§ 7] b. Deadly Weapons. 
45 SE 957; 4 Blackstone Comm. p 145; [ce] 


The weapons used 


DUELING 


Under the South Carolina act 


[§§ 49 


must be of a kind which is hazardous to life,” al- 
though it has been doubted whether the use of a 
deadly weapon is essential to constitute a duel.?* 

[§ 8] 4. Seconds, Aiders, and Abetters. All 
persons who by their countenance and encourage- 
ment aid and assist the principals in a duel are 
equally guilty with the principals, both at common 
law 24 and under the statutes.25 Thus a surgeon of 
a party to a duel will be regarded as being con- 
cerned in or as aiding and abetting the duel.*® 
But mere presence at a duel will not be sufficient to 
make one guilty of a crime.27 Where a statute im- 
poses a penalty for any one who shall consent to be a 
second in a duel, if the consent is given within the 
state the offense is complete irrespective of where 
the duel was fought.?§ 

[§ 9] ©. Indictment or Information—l. In 
General. The rules governing indictments and infor- 
mations generally are applicable to the offense of 
dueling.2® At common law the venue of the offense 
should be stated in the indictment,*° and the date of 
the offense should be correctly alleged.*+ An indict- 
ment under the common law which charges that de- 
fendant did fight a duel with pistols is insufficient,** 


Case of Duels, 2 How. St. Tr. 1033, 


1 Hawkins P. C. c 68 § 1; 4 Stephen 
Comm. (12th ed) p 181. 

11. Com. v. Lambert, 9 Leigh (36 
Vas)” 60351605213) “Coke” Instsap) 158; 
Sastephen—Cr. \L7) p 100... Butisee 
State’ vy. Hritz, £33) N. CC. 725, 727, 45 
SE 957 (where the court said: 
“Dueling was an offense at common 
law’’). 

“Tt is held by all the elementary 
writers, that a breach of the peace 
committed by fighting a duel is an 
aggravated misdemeanor at common 
law. ... But we have been unable to 
find any precedent of an indictment 
for fighting a duel, treating and de- 
scribing the act of fighting a duel as 
a distinet offence to which punish- 
ment attaches.’ Com. v. Lambert, 
supra. 

{a] “A high contempt of the jus- 
tice of the Nation.’”—(1) 4 Black- 
stone Comm. p 145. (2) “For it is vi 
et armis, et contra pacem domini 
regis, ete., and in respect to incroch- 
ment upon royall authority for re- 
venge, it is contra coronam et digni- 
tatem.” 3 Coke Inst. p.158. 

12. Com. v. Lambert, 9 Leigh (36 
Va.) 603. 

[a] It might be prosecuted as an 
attempt at murder.—Case of Duels, 2 
How. St. Tr. pp 10338, 1041. 

Duel resulting fatally see Homicide 
[21 Cye 748]. 

Homicide generally see Homicide 
(21 Cye 647]. 

13. Com. v. Lambert, 9 Leigh (36 
Va.) 603. 

Mayhem generally see Mayhem [26 
Cyce L595: 

14. Breaches of the peace gener- 
ally see Breach of the Peace 9 C. J. p 
385. 

15. Com. v. Lambert, 9 Leigh: (36 
Va.) 603; 3 Stephen Hist. Cr. L. Eng. 
p 100. 

Assault and battery generally see 
Assault and Battery 5 C. J. p 608. 

16. Com. v. Lambert, 9 Leigh (36 
Va.) 603; 3 Coke Inst. p 158. 

17. See statutory provisions; and 
1 Archbold (Pomeroy notes) pp 60, 
835 (for results of legislation in the 
RES Seat states); 2 Bishop New Cr. L. 
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{a] The Florida statutes define 
dueling as killing by fight in a sin- 
gle combat with any deadly weapons. 
Bassett v. State, 44 Fla. 12, 33 S 
262. 

{b] In Kentucky the act to punish 
dueling is not limited to duels be- 
tween citizens of the state. Moody v. 
Com., 4 Metce. 1. 


of 1812 to prevent dueling there are 
enumerated four distinct offenses: 
First, to fight a duel; second, to send, 
give, or accept a challenge; third, to 
eause a challenge to be sent, given, 
or accepted; fourth, to bear such 
challenge as a second, or to be in any 
way concerned in any duel fought or 
to be fought. State v. Cunningham, 
29° S.C. Et_246. 

{d] In England dueling has never 
been the subject of special legisla- 
tion. Hence a duel which did not re- 
sult in death or maiming remained 
in all cases a misdemeanor until 43 
Geo. III c 58, which imposed a spe- 
cial penalty for one who shot at an- 
other with a pistol. 3 Stephen Cr. L. 


p 100. 
[ce] Effect on common-law offense. 
—The New York statute against 


dueling did nct take away the com- 
mon-law remedy. Norton’s Case, 
CityHallRec (N. Y.) 90. 

TS. LeeO. ava bartlett,..14) Cali xGou, 
653 (where the court said: “The 
whole crime is fighting a duel with a 
fatal result; and this entire thing is, 
by special Act, made an offense. This 
offense was not designed to fall with- 
in the definitions of murder, given by 
the statutes, but has its own separate 
definition, given in the Act as a sep- 
arate and distinct offense’’). 

arate State v. Herrictt, 26 S. C. L. 


Challenge to fght duel see 
§§ 15-31. 

Carrying challenge to fight duel see 
infra §§ 32-37. 

20." State va 2 ritz, 133. N72" 725, 
45 SE 957. 
reeks State v. Herriott, 26 S. C. L. 

22, Com. v: Hooper,. Thach. Cr: 
(Mass.) 400; State v. Fritz, 133 N. C. 
725, 45 SE 957 (holding that an agree- 
ment to fight a fair fight with fists 
and hands and not to use any deadly 
weapons is not an agreement to en- 
gage in mortal combat and is not a 
ae within the meaning of the stat- 
ute). 

Definition of a deadly weapon see 
Deadly Weapon [13 Cyc 283]. 

23.. .2; Bishop New Cr... -$ 3132" 2: 

24.. Reg. v. Cuddy, 1 C..& K. 210, 
47 ICL 210 (where the court said: 
“Where two persons go out to fight a 
deliberate duel, and death ensues, all 
persons who are present on the oc- 
easion, encouraging or promoting 
that death, will be guilty of abetting 
| the principal offender’); Reg. v. 
| Young, 8 C. & P. 644, 34 ECL 939; 


infra 


1041 (where Sir Francis Bacon, at- 
torney-general, said, in the star 
chamber, that he would prosecute 
any one who, in the future, should 
“accept to be a second in a challenge 
tg 3 side’); Hawkins P. C. c 31 
Principals and accessories gener- 
ally see Criminal Law §§ 99-161. 

Homicide generally see Homicide 
[21 Cye 646]. 

25. See statutory provisions; and 
Harris v. State, 58 Ga. 332; State v. 
Edwards, 11 S. C. L. 13, 10 AmD 557 
(holding that under the act of 1812 
all who counsel a person to fight a 
duel, as well as the seconds who are 
engaged, are made liable to the pen- 
alties);. Smith’ v. State, i “Yerg, 
(Tenn.) 228 (holding that the second 
of the slayer, being an accessory be- 
fore the fact, and a principal present 
when the murder was committed, 
aiding and abetting, is equally guilty 
of murder with the slayer, and sub- 
ject to suffer death); Cullen vy. Com., 
24 Gratt. (65 Va.) 624. 

Dishbarment of attorney for dueling 
see Attorney and Client § 42. 

26. Cullen v. Com., 24 Gratt. (65 
Va.) 624. 

27. Reg. v. Young, 8 C. & P. 644, 
652, 34 ECL 564 (where the court 
said: ‘And with respect to others 
shown to be present, the question is, 
did they give their aid and assistance 
by their countenance and encourage- 
ment of the principals in the con- 
test? Mere presence will not be suf- 
ficient; but if they sustain the prin- 
cipals, either by advice or assistance, 
or go to the ground for the purpose 
of encouragirg and forwarding the 
unlawful conflict, although they do 
not say or do anything, yet if they 
are present, assisting and encourag- 
ing by their presence at the moment 
when the fatal shot is fired, they 
are, in law, guilty of the crime of 
murder’’). 

28. Harris v. State, 58 Ga. 332 
(holding that the gravamen of the 
offense of consenting to act as a sec- 
ond in a duel, under the Code § 4517, 
is the consent). 

29. See Indictments and Informa- 
tions [22 Cye 157], 

{a] Form of indictment see White 
Pen. Code (Tex.) art 716 § 1287. 

30. State v. Warren, 14 Tex. 406. 

31. Harris v. State, 58 Ga. 332. 

32. Com. v. Lambert, 9 Leigh (36 
Va.) 603 (holding that such averment 
does not charge an offense known to 
the common law). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 9-14] 


er dueling proper was not an offense at common 
aw.°8 

[§ 10] 2. For Aiding and Abetting. An indict- 
ment for aiding and abetting in fighting a duel, 
which does not state with clearness and certainty 
that a duel was fought, is bad on general de- 
murrer.°* 

[§ 11] D. Trial—l. Privilege of Witness. It 
is a well settled rule in criminal law, fully applicable 
to cases of dueling, that a witness is not bound to 
answer a question which has a tendency to criminate 
him,*° whether in his own trial °° or in that of an- 
other;°7 and the witness must necessarily be the 
judge as to whether or not such question would have 
that effect.2 The court may instruct the witness so 
as to enable him to determine whether he may be 
jeopardized by the answer,®® and if-the answer forms 
one link in the testimony against him, he is not 
bound to answer.*® In order to constitute a waiver 
of this privilege it must always be made understand- 
inely and willingly,*! and generally after being fully 
warned by the court.*? 

Statutes giving immunity to witness. The stat- 
utes in some cases provide that a second or any 
other person who may have been in any way en- 
gaged or concerned in a duel may be required to tes- 
tify on the trial of another person for the same of- 
fense, provided his testimony shall in no way be 
afterward used in a prosecution against himself.*% 
The constitutionality of such statutes will be upheld 
where they secure to the witness a complete indem- 
nity from the incriminating effect of his testimony, 
but an act failing to secure such indemnity is in con- 
flict with the constitutional provision that no person 


DUELING 


[19 C.3.] 827 


can be required to give evidence against himself in a 
criminal prosecution, and is therefore void.*4 

[§ 12] 2. Question for Jury. Whether under 
all the circumstances of the case a fight with pistols 
was actually a duel is a question for the jury.*° The 
purpose for which one is present at a duel is a ques- 
tion for the jury to determine.*® 

[§ 13] HE. Punishment—l. In General. At 
common law the punishment for dueling was by fine 
and imprisonment.*7 Where it results in death the 
guilty parties are liable to the punishment prescribed 
by law for homicide,*® unless the statute makes it a 
distinct offense and fixes a different punishment 
therefor.49 The punishment for dueling is now fixed 
by statute.°° : 

[§ 14] 2. Disqualification to Hold Office. It is 
a common provision under the constitutions ®! or 
statutes ©? of the several states that any person en- 
gaged in a duel as principal or otherwise shall be 
incapable of holding or being elected to any post 
or office of trust, honor, or emolument under the 
state. This disqualification, however, is not a part 
of the sentence of the court,°*? and can only be 
tested when an attempt shall be made to exercise a 
calling or hold an office.®* In some jurisdictions 
these provisions are not self-executing,®© and one 
otherwise qualifying cannot be deprived of an office 
unless duly convicted.®® In other jurisdictions, how- 
ever, the contrary rule prevails and one who has 
participated in a duel may be removed from office, 
although he may not have been convicted of the 
offense in a criminal proceeding against him.®? The 
participation in a duel in another state was held not 
to disqualify one from holding office.5* 


33. See supra § 4. fence, (of which quzere?) the act of 51. See constitutional provisions; 
34. Com. yv. Dudley, 6 Leigh (33]| October 7, 1870, amending § 1, ch. 12,| and Com. v. Jones, 10 Bush. (Ky.) 

Vale Gist of the Code of 1860, does not afford | 725; State v. Du Bose, 88 Tenn. 753 
[a] Form of indictment see White | that indemnity; and, therefore, in r2-| 13 SW _ 1088. 


Pen. Code (Tex.) art 716 § 1292. 

[b] Form of indictment for acting 
as second see White Pen. Code (Tex.) 
art 716 § 1290. 

85. State v. Edwards, 11 S. C. L. 
13, 10 AmD 557; Cullen vy. Com., 24 
Gratt. (65 Va.) 624. 

Privilege of witness to refuse to 
answer generally see Witnesses [40 
Cye 2531 et seq]. 

36. Cullen v. Com., 24 Gratt. (65 
Va.) 624. . 

Compelling’ accused to incriminate 
himself see Criminal Law §§ 1097-— 


1109. 

87. Cullen v. Com., 24 Gratt. (65 
Va.) 624. 

38. State v. Edwards, 11 S. C. L. 


18, 10 AmD 557. 

39. State v. Edwards, 11S, Cc. L. 
13, 10) AmD 557. 

40. State v. Edwards, 11 S. Cc. L. 
13, 10 AmD 557. 

41. Cullen v. Com., 24 Gratt. (65 
Va.) 642 (holding that the fact that 
he had already testified to the facts 
before the coroner cannot be con- 
strued as a waiver of his privilege 
when he had not been advised of his 
privilege before giving such testi- 
mony). q . 

Waiver of privilege to refuse to 
answer generally see Witnesses [41 


Cyc 2552). 

42. Cullen v. Com., 24 Gratt. (65 
Va.) 624. é 

43. See statutory provisions; and 


State v. Edwards, 11 S.C. L. 13, 10 
AmD 557; Cullen v. Com., 24 Gratt. 
(65 Va.) 624. : 

Immunity statutes see Witnesses 
[40 Cye 2543]. 

44. Cullen v. Com., 24 Gratt. (65 
Va.) 624 (where the court said: 
“Hven if a person might be required 
to give evidence on the trial of an- 
other which might tend to criminate 
himself, if the statute afforded him a 
complete indemnity,’ by discharging 
him from all prosecution for the of- 


quiring any person engaged in a duel 
to testify against another prosecuted 
for having fought, &c., such duel, is 
unconstitutional’), 

Constitutional guaranty against 
self-incrimination see Witnesses [40 


Cyc 2537]. See also Criminal Law §8§ 
1097-1109. 
45. State v. Herriott, 26 S. C. L. 


126 (where the court said: ‘The cir- 
cumstances attending a fighting with 
pistols, and the intention of the par- 
ties, are questions of fact to be left 
to the jury’’). 

46. Reg. v. Young, 8 C. & P. 644, 
34 ECL, 939. 

47. Rex v. Darcy, 1 Keb. 694, 83 
Reprint 1190, Sid. 186, 82 Reprint 
1047; 8 Coke Inst. p 158; 2 Comyns 
Dig. p 270. ‘ 

Nature of offense at common law 
see supra § 4. 

48. See supra § 1. 

Homicide generally see Homicide 
[21 Cye 646]. 

49. Peo. v. Bartlett, 14 Cal. 651, 
653 (where the court said: “We 
think the legislature did not mean to 
place this offense [dueling] in the 
same category with other unlawful 
homicides. If no special regulation 
had been mace, it would have fallen 
within the general statute against 
murder, But the legislature saw that 
the offense could not be punished in 
this way at all. Public sentiment re- 
volted at the idea that a man who 
goes upon the field, however unjusti- 
fiably, in strict morals, or in respect 
to the law of the land, and meets 
an antagonist fairly in deadly com- 
bat, stands on an equal footing with 
the assassin who kills his victim at 
advantage, from revenge or for lucre. 
Accordingly, a different measure of 
punishment was prescribed, and a 
separate offense from that of murder 
was created of the facts’). 

50. See statutory provisions; and 
U. S. v. Navarro, 7 Philippine 713. 


52. See statutory provisions; and 
Barker v. Peo., 20 Johns. (N. Y.) 457 
[aff 3 Cow. 686, 15 AmD 322]; State 
Vo Oupont, 13 5S% Camo. 334. 

Antidueling oath by attorneys at 
law see Attorney and Client § 2. 

Disbarment of attorney for partici- 
pating in duel see Attorney and Client 


§ 42. 

Sater State “v. Dupont, 13) Sy Cer. 
54. State v. Dupont, 13 S. GC. L. 

334. Compare Barker v. Peo., 20, 


Johns. (N. Y.) 457 [aff 3 Cow. 686,15 
AmD £22] (where it appears that, 
upon defendant being convicted for 
sending a challenge to fight a duel, 
the court gave judgment “that he 
be incapable of holding, or being 
elected to any post of profit, trust 
or emolument, civil or military, un- 
der the state of New York’’). 

55. Com. v. Jones, 10 Bush (Ky.) 
725 (holding that the provision of 
the Const. art 8 § 20 for depriving 
persons guilty of dueling of the right 
to hold office was intended as a pun- 
ishment, It is not self-executing, 
except to the extent that persons who 
cannot or will not take the constitu- 
tional oath are thereby prevented 
from holding office). 
ttt Com. v. Jones, 10 Bush (Ky.) 

Oe 

Removal of officers generally see 
Officers [29 Cyc 1406]. 

Trial by jury in proceedings to re- 
move see Juries [24 Cyc 134]. 

57. Royall v. Thomas, 28 Gratt. 
(69 Va.) 130, 26 AmR 335 (holding 
that under the Virginia statute and 
constitution one who has aided and 
assisted in a duel fought with deadly 
weapons may be removed from office 
by a proceeding by guo warranto or 
information in the nature of a quo 
warranto, although he may not have 
been convicted of the offense in any 
criminal prosecution against him). 

58. State v. Du Bose, 88 Tenn. 753, 


828 [19C.J.] 


[§ 15] A. Nature and Element of Offense—l. 
Duels are usually preceded by a for- 
mal challenge the acceptance of which constitutes the 
The challenge is 
simply the invitation to fight, and at common law it 
was an offense of the same denomination as actually 
engaging in a duel,®° for it tended to provoke a 
breach of the peace.*! It could be prosecuted equally 
as well upon the theory of an attempt to commit a 
Under the statutes of most jurisdictions 
merely giving or sending a challenge to fight a duel 
is made an offense,®* although in some jurisdictions 
it is not punishable unless a combat takes place.*+ 


In General. 


necessary precedent agreement.°° 


felony.°? 


Accepting a challenge is likewise 


756, 13 SW 1088 (holding that under 
Const. art 9 § 3, providing that 
“any person who shall, after the 
adoption of this Constitution, fight a 
duel, or knowingly be the bearer of 
a challenge to fight a duel, or send 
or accept a challenge for that pur- 
pose, or be an aider and abettor in 
fighting a duel, shall be deprived of 
the right to hold any office of honor 
or profit in this State, and shall be 
punished otherwise in such manner 
as the Legislature may prescribe,” a 
citizen of Tennessee who, since the 
adoption of the constitution, has aid- 
ed and abetted in another state a 
duel fought therein, is not thereby 
disqualified to hold judicial office in 
Tennessee). 

59. See supra § 6. 

What constitutes an acceptance 
of a challenge see infra § 17. 

60. Com. v. Lambert, 9 Leigh (36 
Va.) 603; Brown v. Com., 2 Va. Cas. 
(4. Va.)> 516; Rex v. Rice, 3 Hast 
581, 102 Reprint 719; 3 Coke Inst. p 
1535 2 Roti P. Cc. ec 63 § 38; Ste- 
phen Dig. Cr. L. p 40; Case of Duels, 
2 How. St. Tr. 1038, 1046 (where it 
was said, in the decree of the cham- 
ber against duels: ‘By the ancient 
law of the land, all inceptions, prep- 
arations, and combinations to execute 
unlawful acts, though they never be 
performed... are punishable as 
misdemeanors and contempts’’). 

Dueling proper see supra §§ 1— 14. 

Carrying a challenge see infra $§ 

2-37. 

Provoking a challenge see infra §§ 

0 


61. Com. v. Lambert, 9 Leigh (36 
Va.) 603; 2 Bishop New Cr. L. § 
312, 2; 4 Blackstone Comm. p 150; 


3 Stephen Hist. Cr. Eng. p 100. 

62. Case of Duels, 2 How. St. Tr. 
1033, 1046. ae 

63. See statutory provisions; and 
State v. Perkins, 6 Blackf. (Ind.) 20; 
Ward v. Com., 132 Ky. 636, 116 SW 
786, 19 AnnCas 71; Norton’s Case, 
3 CityHallRee (N. Y.) 90; State v. 
Fritz, 133 N. C. 725, 45 SE 957; State 
v. Cunningham, 29 S. C. L. 246; State 
Vo Dupont 13 S) Chay, 334 (holding 
that the principal who sends a chal- 
lenge or fights a duel is embraced in 
the act of 1812 against sending a 


challenge); State v. Taylor, 5 S. C 
as 243% : 
fa] In Alabama “the penalty in- 


flicted by the law of 1807, for a mere 
challenge, being greater than that in- 
flicted by the law of 1819 for fight- 
ing a duel, where neither party is 
killed, leaves no doubt on our minds, 
but that the General Assembly in- 
tended by the law of 1819, to repeal 
that of 1807; for otherwise a person 
who merely challenges, would be 
more severely punished than those 
who fight, thereby subjecting the 
lesser offence to the severest pen- 
alty. The law then of 1807, contra- 
vening the provisions of that of 1819, 
and there being no provision in the 
law of 1819, punishing the offence of 
challenging to fight a duel, except the 
fight actually takes place, we are of 


DUELING 
II. CHALLENGE TO FIGHT 


made an offense 


opinion there is no law by which the 
offence of challenging to fight a duel 
can be punished. Because to punish 
the offerce as at common law, the 
Court must have the sole power of 
inflicting the punishment, which 
there, being unlimited, renders, the 
common law in that respect more 
penal than the statute of 1819; conse- 
quently, contravening its provisions 
in the same manner as the law of 


1807.” Smith v. State, 1 Stew. 506, 
508. 
{b] In Vermont an indictment for 


sending a written challenge to fight 
a duel would not lie under the act of 
1797 for the punishment of certain in- 
ferior crimes and misdemeanors. 
State v. S. S., 1 Tyler 180. 

Place of duel see infra § 18. 

2 ad Smith v. State, 1 Stew. (Ala.) 
06. 

65. See statutory provisions; and 
Heffren v. Com., 4 Mete. (Ky.) 5. 

66. Ivey v. State, 12 Ala. a 

Com) jive, Harts) 6) Ja J, 0 Marsh, 
IDS’ State "ve “Harrier, 8 N.C 
Case of Duels, 2 How. St. Tr. 
(see speech of Sir Frarcis Bacon, at- 
torney-general); 2 Bishop New Cr. L. 
§ 314; 4 Blackstone Comm. p 150; 3 
Coke Inst. p 158; 1 Hawkins P. C. ¢c 
63 § 3; 1 Russell Crimes p 396. 

“We believe among duellists there 
are no set phrases used, in order to 
constitute a challenge. It frequently 
happens that the note or letter, which 
is considered the challenge... is re- 
spectful and polite in its terms, mere- 


ly requesting an interview, and that. 


such satisfaction should be given as 
is due from one gentleman to an- 
other, with a reference to a friend to 
make the arrangements for the meet- 


ingwe, “Com: -v. Wart.6 e.g.) Marsh; 
(Ky.). 119, 120: 
67. State v. Perkins, 6 Blackf. 


(Ind.) 20 (holding that a verbal chal- 
lenge to fight a duel was an indict- 
able offense); Ward v. Com., 132 Ky. 
636, 116 SW 786, 19 AnnCas 71; Com. 
VeiHart need. wo. avMarnsh: BGR) aelsos 
Com. v. Hooper, Thach. Cr. (Mass.) 
400; State v. Strickland, 11 S. Cc. L. 
181 (holding that a challenge to fight 
a duel under the act of 1812 may be 
given verbally); Case of Duels, 2 


How. St. Tr. 1033, 1041; 2 Comyns 
Diew peE2703 
68. Brown v. Com., 2 Va. Cas. (4 


Va.) 516 (holding that the offense of 
giving or sending a challenge may 
consist “not only of words or writ- 
ings, but of acts; and of various acts 
altogether forming the offense de- 
scribed, of giving or sending a chal- 
lenge. The words, writings or acts 
are in themselves no offense, but only 
evidences or proofs of one, and the 


offense may exist without words 
spoken or written’’). 
69. Aulger v. Peo., 34 Ill. 486 (let- 


ter held not to constitute a chal- 
lenge); Ward v. Com., 132 Ky. 636, 
116 SW_ 786, 19 AnnCas 71 (words 
held not to amount to a challenge); 
Corn. ov.2 Libbs, th Dana (i¢kKy)etb24 
(where the court said: “It is impos- 
sible to define, with precision, what 


[§§ 15-17 


under the statutes in some jurisdictions.® 

[§ 16] 2. What Constitutes a Challenge. 
particular form of words is necessary to constitute a 
challenge to fight a duel;°* it may be made either 
orally or in writing,®” or it may consist of acts.®® 
But to constitute an offense the words used must be 
intended as a demand or request to fight,°® and the 
request must be to fight with deadly weapons,’° and 
be communicated or delivered to another,’* under the 
authority or request of accused.” 
readiness to accept a challenge does not mean or 
constitute a challenge.*? The term ‘‘challenge’’ may 
be used in a sense not related to dueling.™4 

[§ 17] 3. What Constitutes an Acceptance of 


No 


An expression of 


words will, ex vi termini, import a 
challenge to fight a duel....No 
words that should not be construed 
as a requisition, demand, or a re- 
quest, to fight, should be deemed a 
challenge to single combat’); State 
v. Gibbons, 4 N. J. L. 45, 63 (where 
the court said: “It is an offence com- 
posed of the forming, sending and 
offering on the one side, and receiv- 
ing, or, knowing the contents, and 
then rejecting on the other’’); Rex v. 
Pownell, W. Kel. 58, 25 Reprint 488 
(letter held not to import a chal- 
lenge). 

“We are of opinion that any writ- 
ing which, when connected with the 
circumstances of the quarrel, and 
conduct of the parties, shows an in- 
tention to invite or solicit a meeting 
or interview, in order to fight with 
deadly weapons, amounts to a chal- 
lenge within the purview of the act; 
and that it is not necessary that the 
writing should expressly state, thata 
meeting is requested with a view to 
fight, and to describe the weapon 
which the parties are to use. If such 
particularity was required, before a 
writing could be pronounced a chal- 
lenge to fight with deadly weapons, 
the statute would be a dead letter.” 


Conti. jHart.6) dead a Marsh, (Keys) 
PPOs 21s 
70. Com. v. Hooper, Thach. Cr. 


(Mass.) 400; State v. Gibbons, 4 N. J. 
ley tose State- av, eeritzee 33 NGO abe 
45 SE 957 (holding that an agreement 
to fight a fair fight with fists and 
hands and not to use any deadly 
weapons was not a challenge to fight 
a duel within the meaning of the 
code). 

Wie wAulezerie vA ePéon S44 Tle 436: 
State v. Gibbons, 4 N. J. L. 40, 62 
(where the court said: ‘What, then, 
makes a man challenged? I answer, 
the knowledge of the fact that he is 
called to fight. A challenge, writ- 
ten in the most fashionable and tech- 
nical language of the modern school 
of honor, but never sent, cannot af- 
fect him. If it be written and sent, 
nay, even shown and offered to him, 
if not received, nor the contents ex- 
plained, it will have no operation up- 
on him. But if it be received, or he 
is informed of the contents, when it 
is shown and offered, he is then 
challenged; he is called, and he un- 
derstands that he is called, to fight; 
his knowledge fixes the fact and com- 
pietes the offence”); State v. Taylor, 

BS. Cink. i248 (where the court said: 
“The offence consists in the invita- 
tion to fight; and the misdemeanor is 
complete by the delivery of the chal- 


lenge’’). 

72. Aulger v. Peo. 84.1, 486% 
Stateiva Daydor, 58S... Gina, eae 

7s. “Aulgper iv. Peo. 1845 Mle 488 


Com. v. Tibbs, 1 Dana (Ky.) 524. 

74 “State v..S. S., LT ctyler. (Vi) 
180, 181 (holding that “challenging,” 
as used in the act of March 4, 1797, 
§ 21, declaring that if any person 
shall in any manner disturb the peace 
by threatening, quarreling, challeng- 
ing, ete., he shall be liable, ete., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 17-23] 


Challenge. Where the correspondence between the 
seconds designates the time at which the parties 
should meet, the weapons to be used, the mode of 
determining the choice of ground, and the right to 
give the words of command, the distance at which 
the parties should stand from each other, and the 
manner in which they should take positions, fire, and 
cease firing, shows clearly that the challenge to fight 
in single combat with deadly weapons was ac- 
cepted,” 

[§ 18] 4. Place of Duel. The place where the 
duel is to be fought is immaterial,’® since the offense 
consists in the invitation to fight and is complete 
upon the delivery of the challenge;*"’ but the sending 
of the challenge must have been committed within 
the state.7§ 

[§ 19] B. Indictment or Information 7°—1. Cir- 
cumstances Governing Relief by Information. Upon 
producing verified copies of the letters in which the 
challenge was contained, a rule to show cause why 
an information shall not be granted will be made.®® 
But the court will not grant a criminal information 
to a prosecutor who has himself sent a challenge in 
connection with the same affair,®! but will leave him 
to the ordinary remedy by indictment.®? 

[§ 20] 2. Charging Offense—a. In General. 
The offense may be described in any or all of the 
ways in which it may have been committed.®* It is 


means some verbal abuse, and does 
not embrace the giving of a writ- 


DUELING 


Vipocate,, 12 wAlas 276. 27° Alasx Cr. 
Code § 4923 form No. 27; 


[19C.J.] 829 


sufficient, however, at common law to charge the of- 
fense generally.** It is not necessary to follow the 
words of the statute;®° but it is absolutely necessary 
that the offense as defined by the statute should be 
charged.°® 

Setting out challenge. An indictment for sending 
a challenge need not set out a copy or the substance 
thereof,§’ nor the words used when it was sent 
orally.88 It is not, however, objectionable to set out 
such copy if desired.*? 

[§ 21] b. -Particular Averments—(1) Venue. 
When it is necessary to give the court jurisdiction, 
the indictment should allege the place where the 
offense was committed.®° 

[§ 22] (2) Intent. Intent on the part of de- 
fendant to send a challenge or to accept one, as the 
case may be, need not be specifically alleged where 
such intent appears on the face of the indictment,°* 
otherwise a particular averment of the intent is 
necessary.°2, Thus where the indictment sets out a 
copy of the writing which does not necessarily imply 
a challenge, it should also aver that a challenge was 
intended.®? It need not, however, allege that the 
writing copied, and averred to have been intended 
as a challenge, was so understood by the parties.®* 

[§ 23] (38) Citizenship. Citizenship of defend- 
ant or of the other parties concerned in the duel need 
not be alleged.% : 


verbatim; nor has any such been pro- 


ten challenge). 
75. Heffren vy. Com., 4 Metc. (Ky.) 


Bere Ala.—Ivey v. State, 12 Ala. 

Mass.—Com. v. Hooper, Thach. Cr. 
400; Com. v. Boott, Thach. Cr. 390. 
aoe C.—State v. Farrier, 8 N. C. 
ey C.—State v. Taylor, 5 S. C. L. 

Eng.—Case of Duels, 2 How. St. Tr. 
1033, 1042. 

[a] “A challenge to fight a duel 
out of the State, is indictable for the 
same reason that a challenge to fight 
in the State is, because its tendency 
is to break the peace of the State.” 
State v. Farrier, 8 N. C. 487, 492. 

77. See supra § 15. 
eae State v. Cunningham, 29 S. C 


79. See generally Indictments and 
Informations [22 Cyc 157]. 

go. Rex v. Chappel, 1 Burr. 402, 97 
Reprint 371; 1 Russell Crimes c 27. 

81. Rex v. Larrieu, 7 A. & E. 277, 
34 ECL 161, 112 Reprint 476 (holding 
that where a prosecutor sent a chal- 
lenge to a third person connected in 
the transaction with the party 
against whom he moved, the infor- 
mation was not granted, even though 
the prosecutor’s challenge was sent 
into another country without any in- 
tention of breaking the peace in 
England); Rex v. Hankey, 1 Burr. 
316, 97 Reprint 329. 

82. Rex v. Hankey, 1 Burr. 316, 97 
Reprint 329. 

83. Com. v. Hooper, Thach. Cr. 
(Mass.) 400, 405 (where the court 
said: “The challenge may be given 
by word, or by a verbal message com- 
municated by a friend of the chal- 
lenger; or it may be in writing, de- 
livered by the party himself, or sent 
by a third person; or it may be given 
in any other manner, by which it may 
be understood that one challenges or 
provokes another to a deadly con- 
test. The offence may be described 
in all these ways, or in any of them, 
according to the fact; but as that 
may be uncertain, jt may be described 
in each of these ways in separate 
counts, so as to meet the evidence at 
the trial in any aspect in which it 
may then appear’’). 

[a] Forms of indictment see Ivey 


Farrier, 8 N. C. 487; White Pen. Code 
(Tex.) art 716; Rex v. Darcy, 1 Keb. 
694, 83 Reprint 1190, Sid. 186, 82 Re- 
print MOAT oe Chitty" Cry tap 378. 

84. State v. Farriér, 8 N. C. 487; 


Beers v. Com., 2 Va. Cas. (4 Va.) 
85. In re Wood, 3 CityHallRec 
GNEBY, wd 39. 


Necessity of employing language of 
statute generally see Indictments and 
Informations [22 Cyc 336]. 

86... Ivey ‘vs Staite;od2 Alar. 276 
(holding that the allegation that the 
prisoner “gave” the prosecutor a 
challenge to fight in single combat 
was equivalent to the averment that 
he “challenged” him to fight); State 
v. Gibbons, 4 N. J. L. 40. 

[a] Indictment held insufficient.— 
An indictment alleging that defend- 
ant wrote, or caused to be written, a 
certain paper writing (reciting it), 
meaning and intending by such paper 
writing a challenge to fight a duel 
with pistols, and that he sent and 
offered it for acceptance, was defec- 
tive in that'“it does not say that 
the defendant challenged [another] 

. to fight a duel; with pistols; it 
does not say that the paper-writing by 
him written and sent was a challenge 
to fight or that it contained in it 
such challenge, but merely that he 
wrote and sent it, intending it as 
such, The offence created by the 
statute is challenging; the charge 
in the indictment is, writing and 
sending a paper intending to chal- 
lenge. The indictment, then, does 
not, according to the rule, follow the 
very words of the statute, nor ex- 
pressly charge the very offence 
created, upon the defendant.’ State 
v. Gibbons, 4 N. J. L. 45, 57. 

87. State v. Farrier, 8 N. C. 487; 
Brown v. Com., 2 Va. Cas. (4 Va.) 
516. 

{a] Reason for rule.-—‘The words, 
writings or acts, are in themselves 
no offence, but only evidences or 
proofs of one, and the offence may 
exist without words spoken or writ- 
ten. From these considerations, we 
should be led to infer, that no au- 
thority could be found, requiring, 
that in an Indictment for sending a 
challenge, the evidence of the of- 
fence, if it happened to consist in a 
letter, should necessarily be set out 


State v. | duced.” - Brown v. Com., 2 Va. Cas. 
C4 Va 526; 6192 
88. State v. Perkins, 6 Blackf. 
(Ind.) 20. 
89. Com. v. Pope, 3 Dana’ (Ky.) 


418; Com. v. Rowan, 3 Dana (Ky.) 
395; State v. Farrier, 8 N. C. 487. 
90: Com.) Vv: . Boott, | Thach.-1Cr, 
(Mass.) 390. 
Alleging place and time generally 
see Indictments and Informations [22 
Cyersotd, 


3 91. Heffren v. Com., 4 Metc. (Ky.) 
“92. Com. v. Pope, 3 Dana (Ky.) 
(Ky.) 


aan Com, vy. Rowan, 3 Dana 


93. Heffren v. Com., 4 Metce. (Ky.) 
5; Com. v. Pope, 3 Dana (Ky.) 418 
(holding that an indictment: under 
the act to suppress dueling may con- 
tain a copy of the alleged challenge; 
and although it may seem to be 
merely a demand of satisfaction— 
nothing more—yet, if the indictment 
alleges that it was intended and un- 
derstood as a challenge to fight with 
deadly weapons, or even if it goes 
further and charges that the intent 
was to fight, etc., to wit, with pis- 
tols, it will be good en its face, for 
the true intent and meaning of the 
supposed challenge may be shown up- 
on the trial, by proof written or 
oral); Com. v. Rowan, 3 Dana (Ky.) 
395 (where the indictment charged 
that defendant accepted a written 
challenge to fight with deadly weap- 
ons, namely, with pistols, “which 
writing (it alleged) is as follows’— 
reciting a letter, which, without be- 
ing more explicit in its object, re- 
quired “ultimate arrangements custo- 
mary under such circumstances,” and 
averred the acceptance of “said chal- 
lenge’ ‘by a letter also recited in 
full; it was held that the indictment 
was not sufficient, that without the 
correspondence the charge would 
have been sufficient, or with it, had 
there been an averment that the par- 
ties intended and understood the 
letter as a challenge). 


94. Heffren v. Com, 4 Metce. 
(Ky.) 5; Moody v. Com., 4 Metc. 
(Ky.) 


95. Moody v. Com., 4 Mete. (Ky.) 1 
(holding that the act of the legisla- 
ture to punish dueling is not limited 
to duels between citizens of the 
state). 


830 


[§ 24] (4) Place of Intended Duel. Where it 
in an offense by statute to give a challenge to fight a 
duel within or without the state, it is not necessary 
to aver where the duel was to be fought.°® 

[§ 25] ©. Defenses. Provocation is no excuse 
for the offense.°* 

[§ 26] D. Evidence—l. Burden of Proof. The 
rules governing the burden of proof in criminal 
prosecutions generally are applicable to a prosecution 
for sending a challenge to fight a duel.°® Where de- 
fendant admits writing the challenge’ but denies hav- 
ing sent it, the burden is upon the state to prove 
that he sent it °® or that he authorized another to 
earry it. 

[§ 27] 2. Admissibility, The note which is al- 
leged to be a challenge is admissible in evidence, to- 
gether with all testimony of the cireumstances of 
the case, and the conduct and declarations of de- 
fendant relating thereto.2, Where it does not appear 
from the face of a letter alleged to constitute a chal- 
lenge whether it was so intended or not, parol evi- 
dence is admissible to show the intention: and un- 
derstanding of the parties.2 Likewise the oral dec- 
larations * and the letters ® of the seconds when act- 
ing as such are admissible. But a witness’ state- 
ments as to what were the rules of the code duello 
in relation to sending and accepting challenges are 
inadmissible. Copies of letters between the prin- 
cipals and seconds are admissible in evidence when 
the absence of the original has been sufficiently ac- 
counted for.‘ 


[19 0. J.] 


DUELING . 


[§§ 24-31 


and sufficiency of the evidence to support the con- 
viction for sending a challenge to fight a duel is 
determined by the rules governing the weight and 
sufficiency of evidence in criminal prosecutions gen- 
erally.8 Proof that a written challenge had been 
sent is sufficient without producing the original,’ 
since the government is not presumed to have the 
original challenge in its possession.?° 

[§ 29] E. Variance. A slight variance, result- 
ing in no change of meaning, between the copy of the 
challenge set out in the indictment and the original 
challenge offered in evidence is not fatal,’ and under 
a statute is cured after verdict.'? 

[§ 30] F. Question for Jury. Whether the al- 
leged challenge under all the circumstances of the 
case was intended as or amounted to a challenge is 
always a question for the jury,® even though the 
challenge is in writing.' 

[§ 31] G. Punishment. At common law the 
mere sending of a challenge was prosecuted as a mis- 
demeanor,’ and the punishment therefor was dis- 
eretionary with the court,!® usually being guided by 
such circumstances of aggravation or mitigation as 
were to be found in the offense.17 Ordinarily the 
punishment consisted of a fine and imprisonment and 
the requiring of security to keep the peace for a 
certain period.15 Sometimes the offender was forced 
to make public acknowledgment and recantation of 
his offense as well as being bound to his good be- 
havior.° Where it is made an offense by statute 
to send a challenge, the punishment is also fixed by 
statute.?° 


[§ 28] 


96. Ivey v. State, 12 Ala. 276 
(where the court said: “The place 
where a contemplated duel is to be 
fought, is no part of the definition 
of the offence, and not necessary to 
be averred in the indictment, or 
proven on the trial’); Com. v. Hooper, 
Thach. Cr. (Mass.) 400. See also 
supra § 18. 

97. Rex v. Rice, 3 Hast 581, 102 
Reprint 719; 1 Russell Crimes (6th 
ed) c 27. 

98. See Criminal Law § 993. 

99. Aulger v. Peo., 34 Ill. 486. 

1. Aulger v. Peo., 34 Ill. 486. 

2. Com. v. Pope, 8 Dana (Ky.) 
WechHantuson de learshe 


v. Pope, 3 Dana (Ky.) 
418° Com. v. Hart, 6 J. J. Marsh. 
(Ky.) 119; State v. Taylor, 5 8S. C. L. 
243. 

4 State v. Dupont, 13 S. C. L. 334 
(holding that the declarations of the 
second were admissible against the 
principal on the trial of the latter 
for sending a challenge); State v. 
Taylor, 5 8. C. L. 243. 

[a] Conversations between the 
challenger’s second and the one chal- 
lenged are admissible where it ap- 
pears from a postscript in the letter 
purporting to be a challenge that 
the second was authorized to make 
further arrangements for the duel. 
State v. Taylor, 5 S. C. L. 243. 

5. Moody v. Com., 4 Mete. (Ky.) 
1enCom. Va bart.6 Jd. Marsh .i(Ksy) 
119. 

6. Moody v. Com., 4 Mete. (Ky.) 1, 
4 (where the court said: “We have 
no judicial knowledge concerning said 
code. But we must presume that it 
is a collection of written rules of 
some kind—such being the import of 
the word code. Whether or not those 
rules, if properly proved, would have 
been admissible, we cannot decide, be- 
cause the record does not show what 
they are. If admissible, the code it- 
self should have been produced. The 
witness’ statements as to its rules 
were properly exeluded’”’). 

7. Moody v. Com., 4 Metc. (Ky.) 1 


3. Weight and Sufficiency. The weight 


(holding that sufficient foundation 
for the admission of the copies of 
such letters was laid when it was 
shown that the originals when last 
seen were in the possession of an of- 
ficer of the United States army, who 
was absent in the performance of his 
duties). 

Best and secondary evidence gener- 
ally see Evidence [17 Cyc 465}. 

8. See Criminal Law § 1559. 

fa] Evidence held insufficient to 
sustain conviction.—Threatening tele- 
phone conversations followed by let- 
ters which purported to contain a 
challenge, in the absence of evidence 
that defendant was the one talking 
over the telephone, and that defend- 
ant was the one who wrote and sent 
the letters, is not sufficient to sus- 
tain a conviction for sending a chal- 
lenge to fight a duel. Daughtry 
D State, 54 Tex. Cr. 394, 113 SW 


[b] Evidence held sufficient.—A 
challenge, preparation of pistols, at- 
tending of friends in the early morn- 
ing, and the conduct of the respective 
parties, is sufficient to show the fact 


of a duel. State v. Herriott, 26 S.C. 
i P26. 

9; \Comihive. Hooper; Thach. wr. 
(Mass.) 400. 

10:5 ‘Com. v.° Hooper; /ihach. (Cr, 
(Mass.) 400. 

2... State v.. Warrier). 89 N; C8437 


(holding that the misspelling of cer- 
tain words in the indictment which 
constituted a variance from the 
words as spelled in the challenge, as 
“differences” for “difference,” 
“immegined” for “imagined,” ‘‘clum- 
ny” for “calumny” and “there” for 
“their,” was an immaterial variance). 
12. State v. Farrier, 8 N. C. 487. 


proce Ala.—Ivey v. State, 12 Ala. 
Ky.—Ward vy. Com., 132 Ky. 636, 


116 SW 786, 19 AnnCas 71; Com. -v. 
Pope, 3 Dana 418; Com. v. Tibbs, 1 
Bae 524; Com. v. Hart, 6 J. J. Marsh. 
sp ta88—Com. v. Hooper, Thach, Cr. 


Where the act prohibits the offender 


eae J.—State v. Gibbons, 4 N. J. L. 


N. Y.—Norton’s Case, 3 CityHall 
Rec 90. 

S. C.—State v. Strickland, 11 S. C. 
Tr, 181% 

“Whether challenge to fight in sin- 
gle combat, with deadly weapons was 
intended, or whether it was the mere 
effusion of passion, or folly, or the 
idle boast of a braggart, not intended 
at the time to lead to any result, or 
to be understood by the other party 
as a challenge to fight a duel, are 
questions which the jury must de- 
Sane Ivey v. State, 12 Ala. 276, 

14. Com. v. Hart, 6 J. J. Marsh. 
(Ky.) 119, 121 (where the court said: 
“Whether such a note or letter 
amounts to a challenge, in writing, 
to fight with a deadly weapon or not, 
must be decided by the jury, under a 
consideration of all the circumstances 
connected with the transaction, which 
demonstrate the motives and objects 
of the parties. With a view to reach 
these, we think the parol testimony 
of Twiman, which the court excluded, 
was proper for the consideration of 
the jury. If Hart had declared, that 
he meant and intended his letter as a 
challenge to fight with rifles, such 
declarations might have been given 
in evidence against him. His con- 
duct and_ declarations upon the 
ground, laid the foundation for in- 
ferences, which should have been left 
to the jury’’). 

15. See supra § 15. 

; Shs duel results fatally see supra 
16.) ° Rex) vy; Rice, 93) Hasti58i, 02 
pee 719; 1 Russell Crimes ec 


17. Rex v. Rice, 3 East 581, 102 
Reprint 719; 1 Russell Crimes e 27. 
18. Rex v. Rice, 3 East 581, 102 


Reprint 719. 

19. Rex v. Darcy, 1 Keb. 694, 83 
Reprint 1190, Sid. 186, 82 Reprint 
1047; Hawkins P. C. c 63 § 21. 

20. See statutory provisions; and 


State v. Fritz, 133 N. C. 725, 45 SB 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


op otal 


q §§ aly 


from holding an office of honor, profit, or trust, ete., 
such provisions do not constitute a part of the sen- 
tence to be passed on one convicted.?!_ Under a 
statute which permits complainant in assault and 
battery or other misdemeanors to the damage of 
complainant to appear before the court and ac- 
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[19 0.3.] 831 


knowledge satisfaction for the injury and damage, 
and further authorizes the court, within its disere- 
tion, to order a nolle prosequi, it was held that a 
challenge was not a misdemeanor of such kind 
and that the court would not order a nolle prose- 
qui.22 


III. CARRYING CHALLENGE 


[§ 32] A. Nature of Offense. At common law ”* 
and under statutes ** it is an offense knowingly to 
carry a challenge. It is as much an offense to carry 
a verbal as a written challenge.?® 

[§ 33] B. Indictment or Information. The rules 
governing indictments and informations generally 
are likewise applicable to an indictment for car- 
rying a challenge.2® Where a person is indicted for 
unlawfully carrying a challenge to fight a duel it 
should be averred that he did so knowing it to be a 
challenge.27 In the absence of a statute requiring 
it, an indictment against one for carrying a chal- 
lenge need not contain the allegation that the chal- 
lenger is a citizen or resident of the state.?® 

[§ 34] C. Evidence—l. Burden of Proof, On 
the trial of an indictment for carrying a chal- 
lenge the burden is upon the state to prove all of the 
elements constituting the offense.?® Thus the state 


must show that the offense was committed within the 
jurisdiction of the court,?° and that accused knew it 
to be a challenge.*? 

[§ 35] 2. Admissibility. Evidence of a custom 
for a second to deliver a challenge,®? or evidence 
tending to show that defendant had acted as a friend 


to the principal in a previous difficulty,?* is inad- 


missible. But the confessions and declarations of 
the principal, tending to establish his guilt, are ad- 
missible against the second indicted for carrying the 
challenge,'* even though such declarations were made 
in the absence of the second.*5 

[§ 36] D. Questions for Jury. Whether a note 
which defendant is charged with carrying is a chal- 
lenge to fight a duel °° and whether he knew it to be 
a challenge *? are questions for the jury. 

[§ 37] E. Punishment. The punishment at com- 
mon law was by fine or imprisonment,*® 


IV. PROVOKING A CHALLENGE *: 


[§ 38] A. Nature of Offense. At common law 
to provoke another to commit the misdemeanor of 
shallenging to a duel is itself a misdemeanor,®® par- 
ticularly where the provocation was given by a writ- 
ing containing libelous matter,*® even though the in- 
tended effect may not have been produced.4+ So the 
mailing of a letter to another with intent to pro- 
voke a challenge is indictable,4? even though the Iet- 
ter was never received.** 


[§ 39] B. Indictment.4+ In an indictment for 
provoking a challenge it is not necessary to set out 
the words used;*® but it is necessary to allege that 
it was defendant’s purpose or intent to provoke an- 
other to a challenge.*® 

[§ 40] ©. Jurisdiction. One writing a letter to 
another with intent to provoke a challenge may be 
indicted in the county where the letter was mailed.47 


V. LEAVING STATE TO FIGHT 


[5 41] A. Nature of Offense. 


957 (holding that where a person was 
convicted in the Superior court of an 
offense of which a justice of the 
peace has jurisdiction, the punish- 


liable to punishment, 
every other person or persons, direct- 
ly or indirectly concerned in fighting 
any duel, or sending, giving, accept- 


By statute ini | some jurisdictions it is made an indictable offense for 


‘but all and|—Mere words of provocation, how- 
ever, as “liar” and “knave’’ are not 
sufficient to constitute the offense, as 


not tending immediately to the breach 


ment cannot exceed that which a jus-|ing or carrying any such chal-|of the peace. King’s Case, 4 Coke 
tice of the peace could impose); State} lenge’ ’’) Pnsts pylsi2 
V2 Dupont, 13° S. -G: $34. 29, ,Coma iva BO0tt. rhachh Cr: {[b] Sufficient to support charge.— 
21. State v. eno 13 S. C. &.| (Mass.) 390. A letter “containing many despiteful 
nike 30. Com. v. Boott, Thach. Cr.| scandals delivered ironice, as saying, 
In nS Wood, 3 CityHallRec| (Mass.) 390; Gordon vy. State, 4 Mo.| ‘You will not play the Jew nor the 
aw 25) 13 375. hypocrite, and in that sort taunting 
23. Go of Duels, 2 How. St. Tr. 31. U.S. v. Shackelford, 27 F. Cas.| him for an almshouse, and certain 
1033 (particularly the speech of Sir | No. 16,260, 3 Cranch C. C. 178. good works that he had done, all 
Francis Bacon, attorney-general [p 32. Com. v. Boott, Thach. Cr.} which he charged him to do for vain- 
1041]); 4 Blackstone Comm. p 150. (Mass.) 390. glory’”’ was held a misdemeanor up- 
24. ‘See statutory provisions; and 83. Com. v. Boott, Thach. Cr.|on a suit in the star chamber, be- 
U. S. v. Shackelford, 27 F. Cas. No.| (Mass.) 390. cause it was a provocation to chal- 
16,260, 3 Cranech C: C. 178; Harris v. 34, Com. v. Boott, Thach. Cr.| lenge, and to make a breach of the 
State, 58 Ga. 332; Ward v. Com., 132] (Mass.) 390. peace. Hicks’ Case, Hob. 215, 80 Re- 
Ky. 636, 116 SW 786, 19 AnnCas 71; 85. Com. v. Boott, Thach. Cr.| print 362; 1 Archbold (Pomeroy 
State v. Yancey, 29 S. C. L. 246. (Mass.) 390. Notes) p 835. 
25. Case of Duels, 2 How. St. Tr. 36. State v. Yancey, 29 S. C. L. 41. ,Rex v. Philipps, 6 Bast 464, 


1033, 1041. 

What constitutes a challenge see 
Supra § 16. 

26. See Indictments and Informa- 
tions [22 Cyc 156]. 

[a] Forms of indictment see Ala. 
Cr. Code § 4923, form No. 27; White 
Pen. Code (Tex.) art 716. 

Indictment for engaging in duel see 
supra § 9. 

Indictment for sending challenge 
see Supra §§ 19-24. 

274 DOS) Va ete ee 27 F. Cas. 
No. 16,260, 3 Cranch C. C. 178. 

28. State v. Petar 2OnSniG: 
L. 246, 255 (where the court said: 
“The pearing within this State, ofa 
challenge to fight a duel, no matter 
by whom sent, is an offence. For 
the Act not only declares the seconds 
of a resident in or citizen of this 
State, who sends a challenge, to be 

f19 Cc. J.—53] 


246. See also supra § 30. 

37. U.S. v. Shackelford, 27 F. Cas. 
No. 16,260, 3 Cranch C. C. 178 (hold- 
ing that the circumstances that the 
letter was not sealed and defendant 
declared that he thought that it was 
a legal notice are for the considera- 
tion of the jury in deciding whether 
defendant knew it was a challenge). 

88. Case of Duels, 2 How. St. Tr. 
1033; 4 Blackstone Comm. p 150. See 
also supra § 31. 

39. Com. v. Tibbs, 1 Dana (Ky.) 
524; Rex v. Williams, 2 Campb. 506; 
Rex v. Philipps, 6 East 464, 102 Re- 
print 1365; 1 Hawkins P. C. c 63 § 3; 
eon L. D. See also supra §§ 15, 
32. 

40. Hodges v. State, 5 Humphr. 
(Tenn.) 112; Rex v. Philipps, 6 Hast 
464, 102 Reprint 1365. 

[a] Insufficient to support charge. 


102 Reprint 1365; Rex v. Rice, 3 East 
581, 102 Reprint 719. . 


tigen Rex v. Williams, 2 Campb. 
oO S 
Soe Rex v. Williams, 2 Camphb. 


44. Indictments and informations 
generally see Indictments and Infor- 
mations [22 Cyc 156]. 

45. 2 Bishop New Cr. Proc. § 310. 
See also supra § 20. 

46. Rex v. Philipps, 6 East 464, 
102 Reprint 1365 (holding that an al- 
legation in the prefatory part of the 
indictment that the provoking letter 
was sent with intent to do the re- 
ceiver bodily harm and to break the 
king’s peace is a sufficient averment 
of the intent of the act). 

47. Rex v. Williams, 2 Campb. 506 
(holding that if a man writes a let- 
ter with intent to provoke a chal- 


832 [19C.5.] 


one to leave the state to fight a duel pursuant to a 
previous agreement ‘made within the state.*® 

[§ 42] B. Indictment or Information. An in- 
dictment is sufficient which charges the offense in 
the words of the statute.*® But where the words of 
the statute may, by their generality, embrace cases 
falling within its literal terms, which are not within 
its meaning or spirit, the indictment must allege all 
facts necessary to bring the case within the meaning 
and intent of the act,®°° to be ascertained by refer- 


VI. SUPPRESSION OR 


[§ 44] At common law it is the duty of a sheriff, 
justice of the peace, constable, or other peace officer, 
when he sees a duel in progress, to endeavor to part 
and apprehend the persons engaged.°® He may eall 
to his assistance any who are present, and if they 
refuse they may be fined or imprisoned.’ A pri- 


DUELING—DUES 


ence to the context and to other statutes in pari 
materia.®+ 

[§ 43] C. Venue. At common law *? and under 
the statutes in most jurisdictions,®* the venue of the 
offense must be stated in the indictment.*+ In the 
absence of a statute fixing: the venue, where an 
offense was commenced in one county and consum- 
mated in another, the venue could be laid in neither, 
and consequently the offender went unpunished.®® 


PREVENTION OF DUELS 


duel;°* and if he is struck or injured in so doing 
he has a remedy by action at law.5® Where a judge 
has reason to suspect that a duel is about to take 
place, he can call upon-any person for his affidavit 
on which to ground a warrant against those con- 
cerned.®° 


vate person may interfere to part participants in a 
| 


*DUELO. In Spanish law, duel; a custom in 
vogue in the peninsula from time immemorial 1 and 
still common there and in other countries deriving 
their civilization from Spain, despite prohibitory 
and penal legislation.” 


DUES.* The word is one of general significance, 
and includes all contractual obligations. Applied 
to clubs and other membership corporations, the 
meaning of the word is settled,® and has reference 
to the sums paid by the members toward the sup- 


[§§ 41-44 


DUE PROCESS OF LAW.? 


lenge, seals it up and puts it into the 
post officg at Westminster, addressed 
to a person in the city of London, 
who receives it there, the writer may 
be indicted for this offense in the 
county of Middlesex). 

48. See statutory provisions. 

{a] In Massachusetts under Gen. 
St..c 160 § 17, it is provided ‘that 
whoever, being an inhabitant or resi- 
dent of this state, by previous ap- 
pointment or engagement made there- 
in, leaves the state and engages to 
fight with another person, without 
the limits thereof, shall be punished 
by imprisonment in state prison not 
exceeding five years or by fine not 
exceeding five thousand _ dollars.” 
Com. v. Barrett, 108 Mass. 302, 303. 


49. Com. v. Barrett, 108 Mass. 
302. 
50. Com. v. Barrett, 108 Mass. 302 


(holding that an indictment of two 
persons, under Gen. St. c 160 § 17, 
which avers, substantially in the 
words of the statute, that, being in- 
habitants of this commonwealth, they 
on a certain day, by a previous ap- 
pointment made within this common- 
wealth, did leave the commonwealth 
and on such day did engage in a fight 
with each other without its limits, 
sufficiently charges that both the 
leaving the commonwealth and the 
fighting were in pursuance of one and 
the same previous appointment made 


here). 
51. Com. v. Barrett, 108 Mass. 302. 
52. State v. Warren, 14 Tex. 406, 


408 (where the court said: “Unques- 
tionably, by the common law, the rule 
was inflexible that every offense must 
be charged with a venue; that is, the 
neighborhood, place, or _ county in 
which the fact happened; and this 
must always be within the jurisdic- 
tion of the court’). Py 

53. See statutory provisions; and 
State v. Warren, 14 Tex. 406 (where 
an indictment which charged defend- 
ant with leaving the state to elude 
the provisions of the act of 1840 to 
suppress dueling, but which stated no 
venue, was held bad for want of 
venue, in the absence of any express 
statutory provision on the subject 
other than that which requires all 
offenses to be prosecuted in the coun- 
ty where committed). 

54. State v. Warren, 14 Tex. 406 
(where it was. seriously doubted 
whether, under the statute, any in- 
dictment charging this offense could 


be sustained, since there was no 
statutory provision as to the county 
where the prosecution must be com- 
menced). 

55. State v. Warren, 14 Tex. 406, 
408 (where the court said: ‘‘The great 
inconvenience arising from this rule 
of the common law has been rem- 
edied by statute in Mngland and prob- 
ably in most of the States’). See 
also generally Criminal Law § 294. 

56. 2 Comyns Dig. p 270. 

Ayrest generally see Arrest 5 C. J. 
p 379, . 

Breach of the peace generally see 
Breach of the Peace 9 C. J. p 385. 

57. 2 Comyns Dig. -p 270. 

58. 2 Comyns Dig. p 270. 

Right of private person to make ar- 
rests generally’ see Arrest § 38 et 


seq. 

59.. 2 Comyns Dig. p 270. 

60. Com. v. Jones, 1 Va. Cas. (3 
Va.) 270. 


1. See Escriche Diccionario foran 
extensive discussion, analytical and 
historical, of the practice). 

2. Escriche Diccionario Supple- 
mento; Pen. Code arts 439-447. 
sone See Constitutional Law §§ 956-— 

4. See also Due ante p 818. 

5. Whitman v. Oxford Nat. Bank, 
176 U. S. 559, 562, 20 SCt 477, 44 L. 
ed, 587 [quot Ward v. Joslin, 105 
Fed. 224, 227, 44 CCA 456]; Carver v. 
Braintree Mfg. Co. 5 F. Cas. No. 
2,485, 2 Story 432, 449, 2 Robb. Pat. 
Cas. 141 [quot Ward v. Joslin, 105 
Fed. 224, 227, 44 CCA 456]. 

{a] Damages for torts may be in- 
cluded. Rider v. Fritchey, 49 Oh. St. 
285, 30 NE 692, 694, 15 LRA 513 (as 
used in Const. art 13 § 2); FPlenniken 
v. Marshall, 43 S. C. 80, 20 SE 788, 
790, 28 LRA 402 (Const. art 12 § 
4). To same effect Henley v. Myers, 
76 Kan. 723, 93 P 168, 173, 17 LRANS 
779. See also Whitman v. Oxford 
Nat. Bank, 176 U. S. 559, 562, 20 SCt 
477, 478, 44 L. ed. 587 (‘Whether 
broad enough to include liabilities 
for torts, either before or after judg- 
ment, is not a question before us, 
and upon it we express no opinion’’). 

{b] Broader term than “debts.’”— 
Carver v. Braintree Mfg. Co., 5 F. 
No. 2,485, 2 Story 432, 449, 2 
t. Cas. 141 [quot Ward v. 

105 Fed. 224, 227, 44 CCA 
456]. 


{c] Dues and demands.—These 
words in a statute authorizing clerks 


Joslin, 


port of a society." 


of court officially to receive money in 
payment of all judgments, ‘dues, and 
demands” whatever, of record in 
their respective offices, together with 
all funds ordered to be paid into 


court, and making such clerks liable © 


on their official bonds for the money 
so received, are sufficiently broad and 
comprehensive to include money re- 
ceived by the clerks in payment of 
all fees and costs of record in his 
office. State v. Flynn, 161 Ind. 554, 
69 NE 159, 164. 

{[d] “Public dues.”—Taxes levied 
by a county court to pay a subscrip- 
tion to a railroad are “public dues of 
the county” within the meaning of a 
statute which required the sheriff 
to give a bond as collector before he 
was authorized to collect public dues, 
and therefore his bond as sheriff did 
not make the bondsman liable for 
taxes thus collected. Anderson vy. 
Thompson, 10 Bush, (Ky.) 132, 136. 

6. Thompson vy. Wyandanch Club, 
70 Mise. 299, 305, 127 NYS 195. 

7. State v. Vandiver, 213 Mo. 187, 
210, 111 SW 911, 15 AnnCas 283 (they 


are called “lodge dues,’ “council 
dues,’”’ “chapter dues,” “tent dues,” 
ete., according to the nomenclature 


of the different societies); Thompson 
v. Wyandanch Club, 70 Misc. 299, 305, 
127 NYS 195 (‘It means the obliga- 
tion into which the members enter 
to pay a sum to be fixed, usually by 
by-laws, at recurring intervals, for 
the maintenance of the organiza- 
tion’). See generally Associations 
§ 92; Beneficial Associations § 73; 
Building and Loan Associations § 51; 
Clubs § 27; Mutual Benefit Insurance 
[29 Cyc 98-104]. 

[a] “Assessment” distinguished. 
—Warwick v. Supreme Conclave K. 
of D:, 107 Gat 115, 32-SHS9515 9555 
Thompson v. Wyandanch Club, 70 
Mise. 299, 127 NYS 195, 200; Stew- 
art v. Grand Lodge, A. O. U. W. W., 
100 Tenn. 267, 46 SW 579, 581. See 
also Middle Canal Co. v. Whitley, 172 
N. C. 100, 103, 90 SE 1 (where, in 
applying the’ terms to a corporation, 
the court said: ‘There is a broad 
distinction between dues which are 
imposed upon each member for the 
support of the corporation and the 
assessments which are levied upon 
the lands for the purpose of paying 
the expense of the drainage canals 
or ditches”). And see generally As- 
sessment 5 C. J. p 814. 

{b] “Contributions™ equivalent,— 


*By WILLIAM MorriMrer CrowtHER (Duelo-Earwitness inclusive except the Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


~ 


DUGAS TEST. A test to discover a dislocation 


of a shoulder.$ 


DUKE OF EXETER’S DAUGHTER. A rack in 
the Tower of London, so called after a minister of 
Henry VI, who sought to introduce it into Eng- 


land.° 

DULAIN. The trade-name of an explosive com- 
pound.?° 

DULL SEASON."# 

DULY." 


law.16 


Mueller v. Grand Grove U. A. O. D., 
69 Minn. 236, 240, 72 NW 48. 

[c] “Fees” distinguished.—‘‘Fees 
are the amount paid for a privilege. 
They are not an obligation, as the 
payment is voluntary.” Thompson v. 
Wyandanch Club, 70 Misc. 299, 305, 
127 NYS 195. 

8. Burton v. Neill, 140 Iowa 141, 
150, 118 NW 302, 17 AnnCas 532 
(“This consists ... in placing the 
patient’s elbow against his chest, and 
then having him place his fingers, if 
possible, on the opposite shoulder. 
If the patient is able to raise the 
fingers of his injured arm to the op- 
posite shoulder while’ his arm is in 
this position, there can be no dislo- 
eation of the shoulder’). 

9. Wharton L. Lex. 

[a] It is still shown as a curios- 
ity, by a yeoman of the king’s guard. 
James v. Com., 12 Serg. & R. (Pa.) 


220, 226. 
10. Laflin, etc. Powder Co. v. 
AAO spel, hoes 


Burkhardt, 97 U. S. 
ed. 973. 

11. See Busy 9 C. J. p 1106 note 
91 [a]. 

12. See also Due ante p 818._ 

13. Century D. [quot Citizens’ 
State Bank v. Morse, 60 Kan. 526, 
528, 57 P 115; Rogers yv. Trumble, 
86 Nebr. 316, 320, 125 NW _ 600]; 
Webster D. [quot British Columbia 
Bank vy. Port Townsend, 16 Wash. 
450, 47 P 896, 897]; Robertson v. 
Perkins, +120) Us S: "233)0 235,129 SCt 
279, 32 L. ed. 686; Peo. v. Penning- 
ton, 267 Ill. 45, 48, 107 NE 871; Mor- 
rison v. Wells, 48 Kan. 494, 496, 29 
P 601 [quot Citizens’ State Bank v. 
Morse, 60 Kan. 526, 529, 57 P 115]; 
Rogers v. Trumble, 86 Nebr. 316, 320, 
125 NW 600; Reiss v. Levy, 175 App. 
Div. 938, 939, 161 NYS 1048; Gibson 
v. Peo.,' 5 Hun (N. Y.) 542, 548; 
Burns v. Peo., 59 Barb. (N. Y.) 531; 
Peo. v. Walker, 23 Barb. (N. Y.) 304; 
Fryatt v. Lindo, 3 Edw. (N. Y.) 239, 


240; Beale v. Com., 25 Pa. 11, 21; 
Batt v. Pennsylvania Globe Gas 
Light Co., 18 Phila. (Pa.) 357; Dis. 


Op. Blount v. Walker, 28 S. C. 545, 
554, 6 SE 558. ’ 

14. Standard D. [quot Citizens’ 
State Bank v. Morse, 60 Kan. 526, 
528. 57 P 115]; Webster D. [quot 
British Columbia Bank v. Port Town- 
send, 16 Wash. 450, 47 P 896, 897]; 
Robertson v. Perkins, 129 U. S. 233, 
235, 9 SCt 279, 32 L. ed. 686; Peo. v. 
Pennington, 267 Ill. 45, 48, 107 NE 
871; Morrison v. Wells, 48 Kan. 494, 
496, 29 P 601 [quot Citizens’ State 
Bank vy. Morse, 60 Kan. 526, 529, 57 
P 115]; Rogers v. Trumble, 86 Nebr. 
316, 320, 125 NW 600; Gibson v. Peo., 
5 Hun 542, 543; Burns v. Peo., 59 


Barb. (N. Y.) 531; Peo. v. Walker, 23 | 


Barb. (N. Y.) 304; Fryatt v. Lindo, 3 
Edw. (N. Y.) 239; Beale v. Com., 25 
Pa. 11, 21; Batt v. Pennsylvania 
Globe Gas Light .Co., 18 Phila. (Pa.) 
357; Dis. Op. Blount v. Walker, 28 
S. C. 545, 554, 6 SH 558. 

15. Robertson v. Perkins, 129 U.S. 
233, 2387, 9 SCt 279, 32 L. ed. 686; 


The word has acquired a fixed legal 
meaning, and when used before any word implying 
action, it means that the act was done properly,‘ 
regularly,'* and according to law,15 or some rule of 
It does not relate to form merely, but in- 
cludes form and substance,!? and implies the exist- 
ence of every fact essential to perfect regularity of 


DUGAS TEST—DULY 


procedure.1® 
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It is often used before such words as 


“eonvened,’’ ‘‘arrested,’’ ‘‘qualified,’’ ‘‘served,’’ 


no issue.*4 


Phrases: 


Dixie Grain Co. v. Quinn, 181 Ala. 
208, 61 S 886, 889; Clements v. State, 
51 Fla. 6, 40 S 432, 436; Peo. v. Pen- 
nington, 267 Ill. 45, 48, 107 NE 871; 
O’Donnell v. Peo., 224 Ill. 218, 79 
NE 639, 640, 8 AnnCas 123; Webb v. 
Bidwell, 15 Minn. 479, 484; Brownell 
v. Greenwich, 114 N. Y. 518, 527, 22 
NE 24, 4 LRA 685 [quot Dixie grain 
Co. v. Quinn, 181- Ala. 208, 212, 61 S 
886 [cit Cyc]; Citizens’ State Bank 
v. Morse, 60 Kan. 526, 528, 57 P 115; 
Baxter v. Lancaster, 58 App. Div. 
380, 382, 68 NYS 1092; Youngs v. 
Perry, 42 App. Div. 247, 59 NYS 19; 
Batchelor vy. Bacon, 37 App. Div. 414, 
416, 55 NYS 1045, 29 CivProc 111; 
Peo. v. Bainbridge Town Clerk, 26 
Misc. 220, 223, 56 NYS 54]; First 
Bank of Notasulga v. Casualty Co. of 
America, 176 App. Div. 109, 110, 162 
NYS 349; Reiss v. Levy, 175 App. 
Div. 938, 939, 161 NYS 1048; Benedict 
v. Clarke, 139 App. Div. 242, 123 NYS 
964; Levy v. Cohen, 103 App. Div. 
195, 92 NYS 1074, 1076; Gibson v. 
Peo., 5 Hun (N. Y.) 542, 543; Burns 
VitPeo., 59) BarbonGQN. W.)..531,' 543: 
Peo, v. Walker, 23 Barb. (N. Y.) 304, 
305; Matter of Kenny, 92 Misc. 330, 
335, 156 NYS 827; Schultz v. Mor- 
rison, 91 Misc. 248, 253, 154 NYS 257; 
Reynolds vy. Harlem Const. Co., 71 
Mise. 446, 447, 128 NYS 642; Sher- 
man v. Hecker, 59 Misc. 216, 217, 110 
NYS 265;-Fryatt v. Lindo, 3 Edw. 
CNW ’.)9239,,-2:40.- 5 

‘16. Peo. Vv. Bainbridge Town 
Clerk, 26 Misc. 220, 223, 56 NYS 64. 

17. Brownell v. Greenwich, 114 
N. Y. 518, 520, 22 NE 24, 4 LRA 685; 
Notasulga First Bank v. Casualty 
Co. of America, 176 App. Div. 109, 
110, 162 NYS 349; Reiss v. Levy, 175 
App. Div. 938, 939, 161 NYS 1048; 
Levy v. Cohen, 103 App. Div. 195, 
198, 92 NYS 1074; Batchelor v. Ba- 
con, 37 App. Div. 414, 55 NYS 1045, 
29 CivProc 111; Peo. v. Bainbridge 
Town Clerk, 26 Misc. 220, 223, 56 
NYS 64. 

18. Reynolds y. Harlem Constr. 
Co., 71 Mise. 446, 447, 128 NYS 642. 

19. Peo. v. Provines, 34 Cal. 520, 
522; O’Donnell v. Peo., 224 Ill. 218, 
221, 79 NE 639, 8 AnnCas 123. But 
see State v. Clancy, 56 Vt. 698, 700 
(the term is not synonymous with, 
or equivalent to, ‘‘legally’’). 

20. Standard D. favot Citizens’ 
State Bank v. Morse, 60 Kan. 526, 528, 
57 P 115]; Dixie Grain Co. v. Quinn, 
181 Ala. 208, 216. 61 SE 886 [eit 
Cyc]: Rogers v. Trumble, 86 Nebr. 
316, 320, 125 NW 600. 

21. Webster D. [quot British Co- 
lumbia Bank v. Port Townsend, 16 
Wash. 450. 454. 47 P 896]: Rogers v. 
Trumble, 86 Nebr. 316, 125 NW 600, 
602; Dis. Op. Blount v. Walker, 28 
S. C. 545, 554, 6 SE 558. 

22. Webster D. [quot British Co- 
lumbia Bank v. Port Townsend, 16 
Wash. 450, 454, 47 P 896]; Rogers v. 
Trumble, 86 Nebr. 316, 320, 125 NW 


600; Dis. Op. Blount v. Walker, 28 
S. C. 545, 554, 6 SE 558; Standard 
D. [quot Citizens’ State Bank v. 


‘‘nresented,’’ ‘‘discharged,’’ and many others, and 
in such cases means legally.?® 
defined as in due time or proper manner;?° in a 
due,” fit,?? or becoming manner;** in due manner ;*4 
when or as due;”° in accordance with what is right, 
required, or-suitable;?° fitly;?" fittingly;?® becom- 
ingly ;?9 exactly;°° agreeably to obligation or pro- 
priety;°t on proper authority.®? 
term imports but a conclusion ** relating only to the 
formalities observed or nonobserved, and tenders 
While it does not vitiate a pleading, it 
is surplusage, and had better be omitted.%® 

“Duly 
dressed,’’ *7 ‘‘duly adjudged,’’ *§ ‘‘duly allowed by 


It has been further 


In pleading, the 


acquired,’’°° ‘‘duly  ad- 


Morse, 60. Kan. 526, 528, 57 P 115]; 
Webster D. [quot British Columbia 
Bank v. Port Townsend, 16 Wash. 
450, 454, 47 P 896]; Beale v. Com., 25 
Pa. 11, 21; Dis. Op. Blount v. Walker, 


28 S. C. 545, 554, 6 SE 558. 

23. Standard D. [quot Citizens’ 
State Bank v. Morse, 60 Kan, 526, 
528, 57. P 115]; Webster D. [quot 
British Columbia Bank vy. Port 
Townsend, 16 Wash. 450, 454, 47 P 
896]; Rogers v. Trumble, 86 Nebr. 


816, 320, 125 NW 600; Beale v. Com., 
ZorP a, Ai, 2L Dis On. Y Blount: ve 
Walker, 28 S. C. 545, 554, 6 SH. 558. 

24, Century D. [quot Citizens’ 
State Bank v. Morse, 60 Kan. 526, 
528, 57 P 115; Rogers v. Trumble, 86 
Nebr. 316, 320, 125 NW 600]. 


25. Century D. [quot Citizeng’ 
State Bank v. Morse, 60 Kan. 526, 
528, 57 P 115; Rogers v. Trumble, 


86 Nebr. 316, 320, 125 NW 600]. 

26. Standard D. [quot Citizens’ 
State Bank v. Morse, 60 Kan. 526, 
528, 57 P 115]; Dixie. Grain Co. v. 
Quinn, 181 Ala. 208, 216, 61 SE 886 
[cit Cyc]; Rogers v. Trumble, 86 
Nebr. 316, 320, 425 NW 600. 

27. Century D. [quot Rogers v. 
Trumble, 86 Nebr. 316, 320, 125 NW 
60077 Beale veeComs, 25° ka. ais oe 

28. Century D. [quot Citizens’ 
State Bank v. Morse, 60 Kan. 526, 
528, 57 P 115]; Standard D. [quot 
Citizens’ State Bank y. Morse, su- 
pra]; Rogers v. Trumble, 86 Nebr. 
316, 320, 125 NW _ 600. 

29. Standard D. [quot Citizens’ 
State Bank,v. Morse, 60 Kan. 526, 
528, 57 P 115]; Rogers v. Trumble, 86 
Nebr. 316, 320, 125 NW 600. 

380. Century D. [quot Rogers v. 
Trumble, 86 Nebr. 316, 320, 125 NW 
600; Citizens’ State Bank v. Morse, 
60 Kan, 526, 528, 57 P 115]. 

31. Century D. [quot Citizens’ 
State Bank v. Morse, 60 Kan. 526, 
528, 57 P 115; Rogers v. Trumble, 86 
Nebr. 316, 320, 125 NW 600]. 

32. Batt v. Pennsylvania Globe 
Gas Light Co., 18 Phila. (Pa.) 357. 

83. Stott v. Chicago, 205 Ill. 281, 
68 NE 736, 737; Bury v. Mitchell, 
(Tex. Civ. A.) 74 SW 341. To same 
effect Hanson y. Langan, 9 NYS 625. 

34. Going v. Dinwiddie, 86 Cal. 
633, 638, 25 P 129; Miles v. McDer- 
mott, 31.Cal. 270, 273. 

85. Miles v. McDermott, 31 Cal. 
270, 274. To same effect Going v. 
Dinwiddie, 86 Cal. 633, 
Marx v. Talking Doll, 
Mise. 591, 160 NYS 861; Reg. v. 
Keighley, 8 @. B. 877, 55 ECL 877, 
115 Reprint 1104; Reg. v. Lewis, 1 
D. & L. 822. 

36. Reiss v. Levy, 175 App. Div. 
938, 939, 161 NYS 1048. 

37. Century Bank v. Breitbart, 89 
Misc. 308, 309, 151 NYS 588. 

88. Benedict v. Clarke, 139 App. 
Div. 242, 248, 123 NYS 964; Broad- 
way Trust Co. v. Manheim, 47 Misc. 
415, 95 NYS 93, 94. See also Brown- 
ell v. Greenwich, 114 N. Y. 518, 527, 
22 NE 24, 4 LRA 685 (adjudged ac- 
cording to law—that is, according to 


etc, 
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the probate court,’’3° ‘‘duly admitted to citizen- 
ship,’’ #° ‘‘duly admitted to record,’’*1 “duly ad- 
allowed by the 
Court,’’ #2 ‘‘duly and legally appointed,’’ 44 ‘‘duly 
and legally established,’’ #® ‘‘duly and officially,’’ #° 
“‘duly and truly serve,’’ 47 ‘‘duly appointed,’’ 48 
“‘duly arraigned in open court,’’ 4? ‘‘duly arrest- 
“duly assigned,’’ 5? 
“duly authorized,’’5* ‘‘duly awarded,’’** ‘‘duly 
“‘duly certified,’’ 6 


monished,’’ #2 ‘‘duly 


ed,’7 °° ““duly assessed,’” &* 


called and _ held,’’** 
cited,’’ >" ‘‘duly commenced,’’ ** 


the statute governing the subject— 
the term implies the existence of 
every fact essential to perfect reg- 
ularity of procedure and to confer 
jurisdiction). 

89. Sykora v. J. I. Case Thresh- 
ing Mach. Co., 59 Minn. 1380, 134, 60 
NW 1008. 

40. U. S. v. Hamilton, 157 Fed. 
569, 570 (Rev. St. § 5428). 

41. Carmichael v. Reed, 76 W. Va. 
672, 676, 86 SE 662 (‘duly admitted 
to record [in any county]’). See 
also South Penn Coal Co. v. Smith, 
63) We Vaz 587, 595, 60,.SH 593) (a 
contract of sale or option to pur- 
chase coal in place). 

42. eo. v. Pennington, 267 Ill. 
45, 48, 107 NE 871. 

43. Sykora v. J. I. Case Threshing 
Mach. Co., 59 Minn. 130, 133, 60 NW 
1008. 

44. Com. v. Chase, 127 Mass. 7, 13 
(superintendent of a drawbridge). 

45. Hartford v. New York, etc., R. 
Co., 59 Conn. 250, 252, 22 A 37 (as 
applied to a highway, includes crea- 
tion by dedication, and is not limited 
to establishment by due proceedings 
under statutes and ordinances). 

46. Legg v. Vinal, 165 Mass. 555, 
557, 43 NE 518 (indorser ‘‘duly and 
officially” notified). 

47. Richardson vy. Colne Fishery 
Con Vie ED. Rep. N.S 50n- 

48. Bowden v. Jacksonville Elec- 
tric) (Co, 51 Wla. 1152; 157, 41 S400, 
7 AnnCas 859; Com. v. Chase, 127 
Mass. 7, 13; Rockwell v. Merwin, 45 
N. Y. 166, 167; Lethbridge v. New 
York, 59 N. Y. Super. 486, 487, 15 
NYS 562 (a term which embraces 
whatever is necessary to a legal ap- 
pointment). See also Smith v. Mc- 
Duffee, 72 Or. 276, 282, 142 P 558, 143 
P 929, AnnCas1916D 947 (“duly ap- 
pointed officer’’). 

49. Clements v. State, 51 Fla. 6, 
17, 40 S 4382. 

50. Butcher v. Steuart, 11 M. & 
W. 857, 152 Reprint 1052. 


51. Peters v. Lohr, 24 S. D. 605, 
124 NW 853, 855. 
52. Ragland v. Wood, 71 Ala. 145, 


149, 46 AmR 305 [cit Enloe v. Reike, 
56 Ala. 500; Andrews v. Carr, 26 
Miss. 577; Bouvier L. D.]; Colburn’s 
App., 74 Conn. 463, 466, 51 A 139, 92 
AmSR 231 (life insurance policy); 
Hoag v. Mendenhall, 19 Minn. 335 
(promissory note); Allen v. Pancoast, 
20 N. J. L. 68, 74 (a bond); Levy. v. 
Cohen, 103 App. Div. 195, 92 NYS 
1074, 1076. See also Boston v. Mt. 
Washington, 139 Mass. 15, 16, 29 NE 
60 (part of a military quota). 

53. Duval Inv. Co. v. Stockton, 54 
Fla. 296, 45 S 497, 498: Matter of 
McCoy, 104 App. Div. 215, 93°NYS 
401, 404; Farmers’, etc., Bank v. Em- 
pire Stone Dressing Co., 18 N. Y. Su- 
per. 275, 287 (implies that all things 
have been done which are requisite 
to confer legal authority). 

[a] “Duly authorized agent.”— 
Dight v. Chapman, 44 Or. 265, 75 P 
585, 588, 65 LRA 793. 

54. Baxter v. Lancaster, 58 App. 
Div. 380, 68 NYS 1092, 1093. 

55. Southworth vy. Ogle County 
School Dist. No. 131, 288 Ill. 190, 
198, 87 NE 403 (an election “duly 
called and held” within Hurd Rev. 
St. [1905] c 122 § 166, as amended 
by the act effective July 1, 1908). 


DULY 


contracted,’’ ®4 


Probate | rected,’’ °° 


“duly 
““duly commis- 


censed,’’ °° 


56. State v. McDonald, 55 Or. 419, 
445, 103) Pe 5l2,  V04Ps 967, —106.  P 
444, See also Peo. v. Ransom, 2 


Hill (N. Y.) 51, 54° (as used in a 
statute giving certain effect to a 
copy of a mortgage duly certified, 
the phrase does not import a sealing). 

57. Matter of Kenny, 92 Misc. 330, 
335, 156 NYS 827. 


58. Hawkins v. Scottish Union, 
ete, dns, Co. 11:0; Missy 233-69 9S 
CLO) ie ee Dat Oye ASS bt Ome els 


266, 272; Detroit Frée Press v. Bagg, 
78 Mich. 650, 44 NW 149, 150. See 
also Eaton v. Chapin, 7 R. I. 408, 
410; Hall v. Spencer, 1 R. I. 17 (with 
respect to an action, means the act 
of suing out a writ). 


59. Hall vy. Gittings, 2 Harr. & J. 
(Md.) 380, 3889 (equivalent to the 
words “legally authorized and as- 
signed’). 

60. Auburn vy. Pldridge, 77 Ind. 
126, 128 (work in constructing a 
sidewalk). 

61. Folsom v. Chisago County, 28 
Minn. 324, 325, 9 NW 881 (printing 
work). 

62. Peo. v.- Walker, 23 Barb. 
(N. Y.) 304, 2 AbbPr 421, 422 (a 


meeting “duly convened” of the jus- 
tices of the superior court means 
regularly convened, and would im- 
port proper notice). 

63. Birch v. Edwards, 5 C. B. 45, 
50, 57 ECL 45, 136 Reprint 790 
(where, referring to a notice sent 
by mail, the term is ccnstrued as 
meaning directed in the ordinary 
way, in writing on the outside; ex- 
ternally addressed). 

64. Gibson v. Peo., 5 Hun (N. Y.) 
542, 543. : 

65. Pierstoff v. Jorges, 86 Wis. 
128, 56 NW 735, 39 AmSR 881. 

66. Detroit v. Detroit City R. Co., 
60 Fed. 161, 166 (as applied to an 
ordinance, means that the object of 
the ordinance must be expressed in 
the title). 

67. Bank of British Columbia of 
Victoria v. Port Townsend, 16 Wash. 
450, 47 P 896, 897 (contract with 
city). 

68. Com. v. Sherman, 191 Mass. 
439, 78 NE 98, 99. 

69. Stayner y. Applegate, 8 U. C. 
CPS As38 35. 

70. Blount v. Walker, 28 S. C. 545, 
554, 6 SE 558. See also Van Arsdale 
v. Van Arsdale, 26 N. J. L. 404, 423 
(a will is “duly executed’ when it 
is executed in accordance with the 
laws of the state). 

71. Morrison vy. Wells, 48 Kan. 
494, 496, 29 P 601 [quot Citizens’ 
State Bank v. Morse, 60 Kan. 526, 
529, 57 P 115] (regularly and prop- 
erly filed); Peo. v. Bainbridge Town 
Clerk, 26 Misc. 220, 223, 56 NYS 54 
(filed in accordance with law). 

72. Stewart v. Jones, 77 N. J. L. 7, 
8, 71 A 151 (vacancy in office). 

73. Doe v. Ingleby, 15 M. & W. 
465, 469 (implying a finding and dec- 
laration not only in mere form, but 
upon a proper foundation). 

74 Gurnsey v. Northern Califor- 
nia Power Co., 7 Cal. A. 534, 94 P 
858, 868 (there is no substantial dif- 
ference between “duly given” and 
“given after the requirements of law 
had been duly complied with’). 

75. Young y. Wright, 52 Cal. 403, 
410; Mears v. Shaw, 32 Mont. 575, 


|v. Jorges, 


sioned and sworn,’’*®® ‘‘duly completed,’’ ® ‘‘duly 
“duly 
“duly discharged,’’ ®* 
eted,’’ ° “‘duly enacted for that purpose,’’ ® ‘‘ duly 
entered into,’’ ® ‘‘duly established,’’ 8 ‘‘duly ex- 
amined,’’ ® ‘‘duly executed,’’7° ‘‘duly filed,’’ ™ 
‘“duly filled,’’ *? ‘‘duly found and declared a bank- 
rupt,’’ “® ‘duly given,’’ “* ‘‘duly given or made,’’ 7 
‘‘duly had,’’*® ‘‘duly incorporated,’’77 ‘‘duly is- 
sued,’’*® ‘‘duly laid out or erected,’’ 7 ‘‘duly li- 
“‘duly made,’’ §4 


convened,’’®? ‘duly di- 
“duly dock- 


‘‘duly made or 
81 P 338, 339; State v. Lagoni, 30 
Mont. 472, 76 P 1044, 1045; Hotten- 
roth v. Flaherty, 61 Misc. 108, 112 
NYS 111, 114. See also Midland R. 
Con iV. Hiller, “ir Ind: GAS 216s 183) NES 
265, 266 [cit Hopper y. Lucas, 86 
Ind. 43] (an allegation that plain- 
tiffs “recovered” judgment cannot 
be held equivalent to the statutory 
allegation that the judgment was 
“duly given or made’); Scanlan v. 
Murphy, 51 Minn. 536, 538, 53 NW 
799 (Gen. St. [1878] c 66 § 108, pro- 
viding that a judgment or determi- 
nation may be stated in a pleading 
to have been “duly given or made,” 
does not refer to the regularity of 
the judgment or its freedom from 
error, for that cannot be collaterally 
called in question, but it is equiva- 
lent to an allegation of facts show- 
ing jurisdiction); Harmon vy. Com- 
stock Horse, etc., Co., 9 Mont. 243, 
23 P 470, 471 (to say that a judg- 
ment was “duly given or made” is 
not equivalent to saying that it was 
“duly rendered,” a judgment duly 
made or given is a complete judg- 
ment properly entered in the judg- 
ment book, so that it may be plead- 
ed in bar of another action); Batche- 
lor v. Bacon, 37 App. Div. 414, 55 
NYS 1045, 1047 (a statement that a 
judgment was “recovered, and duly 
entered and docketed,” is not equiva- 
lent to the statement that it was 
“duly given and made,” since this 
may all be true although the judg- 
ment was not recovered); Pierstoff 
86 Wis. 128, 56 NW 735, 
737, 39 AmSR 881 (Rev. St. § 2673, 
providing that in pleading a judg- 
ment of a court of special jurisdic- 
tion it shall not be necessary to 
state the facts conferring jurisdic- 
tion, but such judgment may be 
stated to have been “duly given or 
made,’ is substantially complied 
with by alleging that plaintiff ‘“re- 
covered a judgment” against defend- 
ant, and that “such judgment was 
duly docketed”). 

serene reiClary, 149) Call 732/87 P 


580, 

Bury v. J. E. Mitchell Co., 
(Tex. Civ, <AN)ORT4 ) Sweet 341 (the 
word ‘duly’ imports but a conclusion; 
it can relate alone to the formali- 
ties observed or nonobserved, as the 
case may be, in the creation of the 
corporation; the essential fact was 
that of incorporation, and this was 
alleged’). 

78. McVickar v. Jones, 70 Fed. 754, 
758 (issued in due form). See also 
Blake v. U. S., 71 Fed. 286, 289, 18 
CCA 117 (a warrant “duly issued’ 
imports that the warrant was sealed, 
and that in all matters of form it 
answered the law); Citizens’ Securi- 


ties Co. v. Hammel, 14 Cal. A. 564, 
12 Pisin 732i aa Write COL ab= 
tachment “duly issued” means 


that it was based upon a debt, and 
upon the affidavit required by stat- 
ute); Jones v. Davis, 22 Wis. 421, 
423 (an execution “duly issued upon 
a judgment”). 

79. Meservey v. Gulliford, 14 Ida. 
138, 1385, 93 P 780: 

80. Smits v. State, 145 Wis. 601, 
130 NW 525, 526. See Schultz v. 
Morrison, 91 Misc. 248, 253, 154 NYS 
257 (“duly licensed chauffeur’). 

81. Title Ins., etc., Co. v. Grider, 


For later cases, developments and changes in the law see cumulative Annota 


tions, same title, page and note number, 


oa 


DULY—DUM FUIT INFRA ATATEM 


given,’’ 8? ‘‘duly notified,’’ 8° ‘‘duly organized,’’ ** 
“duly organized and existing,’’ ® ‘‘duly paid,’’ %* 
passed and published,’’ ®8 
“duly presented,’’ 8° ‘‘duly probated,’’ °° ‘‘duly 
prosecute,’’ ° ‘‘duly prosecuted,’’°? ‘‘duly pro- 
tested,’’°3 ‘‘duly proved,’’ %* ‘‘duly qualified,’’ % 
“duly qualified practitioner,’’ °° 
vey,’’ ®” “‘duly recorded,’’ * ‘‘duly recovered,’’ *® 
“duly rendered,’’ 2 
scheduled,’’? ‘‘duly served,’’* ‘‘duly shown.’’® 
“‘duly signed,’’® ‘‘duly submitted,’’* ‘duly sum- 


“‘duly passed,’’ §7 ‘‘duly 


‘duly registered,’’? 


152 Cal. 746, 94 P 601, 602; 
Sprouted Food Co., 6 OntWR 514, 
516. See also Smith v. Waite, 103 


Cal. 372, 37 P 232 (an averment that 
defendant duly made a promissory 
note implies a delivery); Woonsocket 
Wniongnte-COn ve eLALt, 8 she Ls rAd, 
414 (assessment on stock). 

82. Young v. Wright, 52 Cal. 407, 
410 (“A judgment duly ‘made or 
given’ is a complete judgment, prop- 
erly entered in the judgment-book, 
so that it may be pleaded in bar 
of another action’’). 

83. Stephenson v. Supreme Coun- 
Ci CALL.) Ee) Ad. Meds, 379, 380. 

84. Fidelity Ins., etc., Co.’s App., 
99 Pa. 448, 449. See also Ruby v. 
Shain, 54 Mo. 207, 209 (railroad com- 
pany). 

85. Hollis v. Brooklyn Heights R. 
Co., 128 App. Div. 821, 824, 113 NYS 
4. 


86. Davenport v. Walker, 132 App. 
Div. 96, 116 NYS 411, 414. 

87. Pacific Pav. Co. v. Diggins, 4 
Cala AS 240n 8 tie 415, 9416. 

8s. Jessing v. Columbus, 1 Oh. 
Gir, Ct2290).14Oh: Cir, Dec.b4-b6. 

89. Schofield v. Bayard, 3 Wend. 
(N. Y.) 488, 491; Peabody Ins. Co. 
v. Wilson, 29 W. Va. 528, 563,--2 
SE 888; Union Bank v. Wurzburg & 
Go. Ltd., 9. BerC. 160, 162,.22 CanLT 
OccNotes 402. See also Patience v. 
Townley, 2. Smith K. B: 223, 224 
(presented according to the custom 
or merchants). 

90. Sherman v. Ecker, 
21655 21:7, 110 NS 265. 

91. Citizens’ State Bank v. Morse, 
60 Kan, 526, 529, 57 P 115; Vallan- 
dingham vy. Ray, 128 Ky. 506, 108 SW 
896, 897, 33 KyL 392; Biddinger v. 


59 Misc. 


Feely 50) (Ohe St. 719; 2721, 935, IN 
92. Tinsley v. Rice, 105 Ga. 285, 


288, 31 SE 174; McAlJester wv. Suchy, 
Bi Ind. Mah 666, 669, 43 SW 952; 
Phillips v. Allegheny Valley R. Co., 
107 Pa, “472:*/481:,. Corrigan’s- Hst., 
82 Pa. 495: Maus v. Hummel, 11 Pa. 
228, 230; Penn v. Hamilton, 2 Watts 
(Pa.) 53. 

93. Battle v. Weems, 44 Ala. 105, 
107 (presented at maturity at the 
place of payment named in it). 

94. Horton v. Hagler, 8 N. C. 48, 


9. 

95. Edwardson vy. Garnhart, 56 
Mo. 81, 86 (a referee); Com. v. Han- 
lev, 9 -Pa, 513; 515. 

96. Clouse v. Coleman, 16 Ont. Pr. 
496 [app den 16 Ont. Pr. 541]. 

97. Nicholson v. Gunn, 35° U. C. 
Q..-B..7):13: 

98. Dixie Grain Co. v. Quinn, 181 
Ala. 208, 61 S 886, 889; Baxley v. 
Baxley, 117 Ga. 60, 61, 43 SE 436; 
Martens v. Rawdon, 78 Ind. 85, 86; 
Parriott v. Hampton, 134 Iowa 157, 
111 NW 440, 442; Edén St. Perma- 
nent Bldg. Assoc. No. 1 v. Lusby, 
116 Md. 178, 81 A 284, 286; Marden 
VasDorthy, (1600 N.¥n039, 58,54. NE 
726, 46 LRA 694; Marriman y. Bla- 
jack, 757. ex, «Civ. A. 27.0; 122 Siw 
403, 408. See also Bresser y. Saar- 
man, 112 Iowa 720, 84 NW 920 (ac- 
tually recorded, not legally); Dun- 
ning v. Coleman, 27 La. Ann, 47, 48 
(recorded in compliance with the re- 
quirement of law). 

99. Hottenroth v. Flaherty, 61 
Misc. 108, 112, 112 NYS 1111 (equiv- 
alent to “duly given” as applied to a 
judgment) « 


Re | 


nessed.’’ 18 


“duly © recon- 
cases.1° 


DUMB.** 


“duly 


1. McKenzie v. Dewan, 36 U. C. 
QY B69 257529. 

2. Young v. Wright, 52 Cal. 407, 
410 (SA judgment is duly ‘rendered’ 
when it is duly pronounced and or- 
dered to be entered’); Gurnsey v. 
Northern California Power Co., 7 
Cal. A. 534, 94 P 858, 862; Hansford 
v. Van Auken, 79 Ind. 157, 161 (as 
used in a- pleading, equivalent to 
“recovered’); Benedict v. Clarke, 1389 
App. Div. 242, 123 NYS 964, 965. 

3. Weidenfeld v. Tillinghast, 104 


NYS "902; 903. 

4. Lunenburg v. Shirley, 132 
Mass. 498, 499, Zane v. Pissant, 2 
Ned. i. 13195 (3203) Jessing Vv. Colum- 
bus, 1 Oh. Cir. Ct. 904 Dae. A mOheiCirs 
Dec. 54; Trullenger v. Toda, 5 Or. 38, 
38; Reg. v. Lightfoot, 6 HE. & B. 822, 
824, 88 ECL 822, 119 Reprint 1070. See 
also Kirk vy. U. S, 124 Fed. 324, 337 
(in the federal courts the words may 
mean personal service of process 
within the district within which it 
legally issued); White v. Johnson, 27 
Or; 282, 288, 40 P 511, 513, 50 AmSR 
726 (“duly served with summons”). 

5. Thompson v. Troup, 74 Conn. 
121, 123, 49 A 907 (in a statute speci- 
fying a cause for removal of a pub- 
lic officer, the term implies an oppor- 
tunity, before removal, for a hear- 


ing as to the sufficiency of the 
cause). 
6. State. v. Cahill, 12 Wyo. 225, 


75 P 433, 489 (legislative bill). 

T= Peow uv. svarter,152,-App., Div. 
566, 569, 187 NYS 462. 

8. Dodge v. Knapp, 112 Mo, A. 
513, 87 SW 47, 50. See Tomlinson 
Chair Mfg.-Co. v. Townsend, 153 N. C. 
244, 69 SE 145, 146 (a witness); 
Keith v. Terr., 8 Okl. 307, 57 P 834 
(a grand jury); State v. Clancy, 56 
Vt. 698, 700 (where a statute re- 
quired a person to be “legally” sum- 
moned, an allegation that he had 
been “duly” summoned does not 
show a compliance). 

9. See infra text and notes 14-16. 

10:- Reg. war wustices;, .7.) b.n & JB. 
805, 812, 90 ECL 812, 119 Reprint 
1445 (the term as used in a statute 
allowing fees to coroners in cases 
where inquests are duly taken in- 
tends not inquests taken with due 
solemnity or formality but those 
which it was proper to take). 

11. Ragland v. Wood, 71 Ala. 145, 
149, 46 AmR 305. 

12. Murray v. Southern Bell Tel., 
etc., Co., 210 Fed. 925, 926. See also 
Summerfield v. Phoenix Assur. Co., 
65 Fed. 292, 296 (a “duly verified” 
certificate of a builder as to the ac- 
tual cash value of the building im- 
mediately before the fire). 

138. Baughman y. Harvey, 76 Kan. 
767, 98 P 146, 147; McCauslin v. Mc- 
Guire, 14 Kan. 234, 247. 

14. Wilson v. Pugh, 32 Miss. 196, 
198; U. S. v. Vazquez, 26 Philippine 
479, 484. See also Fryatt v. Lindo, 
3 Hdw. (N. Y.) 239, 240 (on a com- 
missioner’s return that witnesses 
had been “duly sworn,’’? it will be 
considered that they had been sworn 
in such manner and form as to ren- 
der the oath binding in conscience as 
well as obligatory in law). 

[a] “In due manner sworn.’’— 
“The words ‘in due manner sworn’ 
have the same meaning as the word 


‘duly.’ An indictment alleging that 
the witness was ‘in due manner 
Sworn’ sufficiently alleged that she 


moned,’’® ‘‘duly sworn 
transferred,’’ 11 ‘‘duly verified,’’ 1? and ‘‘duly wit- 


[19 C.J.] 835 


47? ® ‘*duly taken,’’ 2° “‘duly 


Duly sworn. A swearing according to law; law- 
fully sworn, according to statute.?° 
imports the administration of an oath according to 
the formula prescribed by law for all similar 


A term which 


DUM FERVET OPUS. In the heat of action.!® 
DUM FUIT INFRA ATATEM. A writ whereby 


was ‘duly sworn.’” State v. Jewett, 
48 Or. 577, 85 P-994, 996. 


15. Burns v. Peo., 59 Barb2€N. x.) 
531, 543. 
16. Garner v. State, 28 Fla. 113, 


147, 9 S 835, 29 AmSR 232. See also 
Patterson v. Creighton, 42 Me. 367, 
376 (Rev. St. c 5 § 9, requiring town 
officers to be “duly sworn,” is satis- 
fied by an oath in substance that 
the officers would “faithfully and 
impartially perform the duties as- 
signed to them’’); Bennett v. Treat, 
41 Me. 226, 227 (whenever the term 
“duly sworn” or “sworn according 
to law,” in Rev. St. ¢ 1 § 3, is used 
or applied to any officer who is re- 
quired to take and subscribe the oath 
prescribed in the constitution, it 
shall be construed to mean that such 
officer had taken and subscribed such 
oath, as well as the oath faithfully | 
and impartially to perform the du- 
ties of the office to which he had 
been elected and appointed; and, 
when applied to any person other 
than such officer, it shall be con- 
strued to mean that such person had 
taken an oath faithfully and impar- 
tially to perform the duties assigned 
to him in the case specified). See: 
generally Oaths and Affirmations [29 
Cyc 1296]. 

[a] A statement that a witness 
was sworn to testify the whole truth 
and nothing but the truth relating to 
such cause is equivalent to a state- 
ment that he was ‘duly sworn.” 
Bowman y. Van Kuren, 29 Wis. 209, 
214, 9 AmR 554. See also Sydnor 
v. Palmer, 29 Wis. 226, 239 (a re- 
turn that witnesses before a com- 
missioner were “duly sworn” means 
that they knew the contents of their 
answers as written down, and were 
sworn to speak the truth according 
to the customary form of oath). 

[b] In respect to a jury, the term 
implies that the oath was admin- 
istered with the requisite formality 
and solemnity, that the jurors in 
open court were required to hold up 
their hands and promise to perform 
the duties specified, there being an 
appropriate reference to the Deity, 
such as “in the presence of the 
ever-living God” or “so help you 
God.” Minich v. Peo., 8 Colo. 440, 
451, 9 P 4 [cit Kerr v. State, 36 Oh. 
St. 614; Bartlett v. State, 28 Oh. St. 


aoe Wareham v. State, 25 Oh. St. 
17. Dumb: 

Person: 

As witness see Witnesses [40 


Cyc 2202, 2413]. 
Capacity and status of see Insane 
Persons [22 Cye 1208]. 

[a] “Dumb animal’ (1) used in a 
statute as including “every living 
creature” see Peo. Brunell, 48 
HowRry ON. Y.) 2 436174476 © Cs n= 
cludes a dog which has an owner. 
McDaniel v. State, 5 Tex. A. ae 479. 
See generally Animals 3 C. Dia: 

18. Black L. D. 

[a] MTlustration. — Where, 
action for injuries received by an 
employee in consequence of a fall 
of a trestle while running a train 
over it, a right of recovery was 
based on the employer’s negligence 
in permitting the trestle to become 
defective, it was shown that it was 
the duty of the section foreman to 
require a man to repair it, and the 
foreman a short time before the ac- 


Vv. 


in an 


836. PEO. CAu.] 
one who had made a feoffment of his land while an 
infant, when he came of full age, might recover 
those lands and tenements which were so aliened.1® 

DUM FUIT IN PRISONA. A writ which lay for 
the recovery of lands which a man had alienated 
while in prison or under duress.?° 

DUMMY. Apparently acting for one’s self, but 
really for another.?+ 

DUMMY LINE. A railroad operated with trains 
pulled by small engines called ‘‘dummy engines.’’ ?? 

DUM NON FUIT COMPOS MENTIS. A writ of 
. entry which lay for a man who had aliened his lands 
while he was of unsound mind, to recover them 
from the alienee.?% 

DUMP. To empty.** 

-DUMP CART. A two-wheeled cart.?® 
-DUMPING GROUND. A yard used for waste 
and other materials.2°” 

DUN. Applied to color, partaking of brown and 
black.2® Also a demand for payment, whether oral 
or written.?7 
' DUNCE. In common intendment and speech, one 
of dull capacity and apprehension.”® 

DUNNAGE.”® Fagots, boughs, or loose materials 
of any kind, laid on the bottom of a ship to raise 
heavy goods above the bottom, to prevent injury by 
water in the hold;°° loose articles of merchandise 


cident requested a third person to| Barb. (N. Y.) 484, 
tell the trestle man to make such]! Jones, Clo. Car. 
repair, as a declaration that the | 933]. 

trestle was going down and that it 29. See Ballast 
was in bad shape, being illustrative | 36 [a]; 

of the notice to the trestle man to}|Cyec 254]. 

repair the trestle, it was admissible 30. Webster D. 
as a declaration made “dum fervet|ern Ins. Co. v. 


DUM FUIT INFRA #TATEM—DUPLICATE ; 


wedged between parts of the cargo to prevent rub- 
bing, and to hold them steady.*? 

DUODENAS. A term which may be taken for a 
Latin word meaning a dozen.*? 

DUO NON POSSUNT IN SOLIDO UNAM REM 
POSSIDERE.** 

DUORUM IN SOLIDUM DOMINUM VEL POS- 
SESSIO ESSE NON POTEST.*4 : 

DUO SUNT INSTRUMENTA AD OMNES RES 
AUT CONFIRMANDAS AUT IMPUGNANDAS— 
RATIO ET AUCTORITAS.®*® 

DUPLEX HOUSE. A double house or a house in 
duplicate.*® 

DUPLEX PLACITUM NON ADMITTITUR.** 

DUPLEX VINCULUM. In the civil law, the rela- 
tion between those who are united by blood on two 
sides, maternal as well as paternal,’?* and which gives 
them and their children,®® in case of intestate suc- 
cession, a preference over collaterals united on one 
side only.4° 

DUPLICATE. Asa noun. The double of any- 
thing ;#1 an original repeated;** a copy of the orig- 
inal;** a counterpart ;** one of two originals of the 
same tenor;*® an original instrument repeated *¢ or 
reproduced;*” the counterpart of an instrument ;*% 
the exact repetition of an instrument having all the 


and generally Shipping [36 


Thwineg, 


validity of an original;*® either one of two origin- 


492 [cit Peard v. 37. A maxim meaning ‘A double 

382, 79 Reprint | decree cannot be regarded.” Morgan 
Leg. Max. 

6 C. J. p 1173 note 38. Escriche Diccionario. 


39. The maxim was Dupléx vincu- 
lum non excedit fratres et filios fra- 
trum. 

40. 


[quot Great West- 


13 Wall. Escriche Diccionario. See also 


opus.” Bundy vy. Sierra Lumber Co.,| (U. S.) 672, 674, 20 L. ed. 607]. Descent and Distribution § 25 et seq. 
LAOW Cale Wier Ss, OU ©. O22. ; fa] Similar definitions. — (1) 41. Anderson L. D. [quot State v. 
Syst Tomlins D. D. [quot Gilchrist | “Pieces of wood placed against the| Allen, 56 S. C. 495, 505, 35 SE 204]; 
. Ramsay, 27 _U. C. Q. B. 500, 503].| sides and bottom of the hold of the | Bouvier L. D. [quot McCuaig v. City 
V0. Brown L. D. ship, to protect the cargo from in-|Sav. Bank, 111 Mich. 356, 358, 69 
21. Webster New Int. D. jury by contact with the vessel or; NW 500]. 
[a] Dummy director.—Where a|other cargo, or by leakage.’ Rich- [a] The meaning in legal phrase- 
share of stock in a corporation is|ards vy. Hansen, 1 Fed. 54, 66. (2) | ology is the same as that in its use 
transferred to a person for the pur-| “Pieces of wood placed against the| among business men. Wright v. 


pose of qualifying him as a director 
in the corporation, he is commonly 
called a “dummy director.” Hoopes 


leakage.” 
v. Basic Co., 69 N. J. Eq. 679, 681, 


sides and bottom of the hold to pre- 
serve the cargo from the effects of 
Abbott Shipping pt IV c 5 
§ 1 [quot Great Western Ins. Co. v. 


Michigan Cent. R. Co., 130 Fed. 843, 
846, 65 CCA 327. 

42. Anderson L. D. [quot State 
v. Allen, 56 S. C. 495, 505, 35 SE 204]; 


61 A 979, 980. . , | Thwing, 13 Wall. (U. 8S.) 672, 674, 20 | Burrill L. D. [quot State v. Graf- 
[b] In land office practice a ficti-|L. ed. 607]. fam, 74 Wis. 648, 647, 483 NW 727]; 

tious person, or one having no in- 31. Webster D. [quot Great West- | Webster D. [quot Dakota L. & T. Co. 

terest in the transaction, who per-|ern Ins. Co. v. Thwing, 13 Wall.|v. Codington County, ° "9. 'S/\/D-- 259; 

mits the use of his name for the| (U. S.) 672, 674, 20 L. ed. 607]. 163, 68 NW 314]. 

perpetration of a fraud, and signs [a] Similar definition. — ‘“Loose| 43. Radford v. Dixon Couey: 29 

papers and makes affidavits perfunc-| wood or other. material usually | Nebr, 113, 115, 45 NW 275. 


torily. U. S. v. Munday, 186 Fed.| placed upon the flooring of a vessel 44, Anderson L. D. [quot State 
STOW OS0s for the cargo to rest upon, or pieces| vy. Allen, 56 S. C. 495, 505, 35 SE 

22. Katzenberger v. Lawo, 90] of wood, mats, etc., jammed between | 204]: Burrill L. D. [quot State v. 
Tenn, 235, 16 SW 611, 612, 25 AmSR/|parrels and other cargo to prevent|Graffam, 74 Wis. 643, 647, 438 NW 
681, 13 LRA 185. See East End _St.| motion.” Capuccio vy. Barber, 148]727]; Webster D. [quot Dakota L. 
R. Co. v. Doyle, 88 Tenn. 747, 750,| Fed, 473, 476. & IDI Com aw CoaEten County, 9 
13° SW ‘936, 17 AmSR: 933, 19 LRA [a] “Shoring’’ distinguished. —|S. D. 159, 163, 68 NW 314]. 


100 (where the train is said usually 
to consist of a small boxed engine 
and two coaches). See also Ensley 
R. Co. v. Chewning, 93 Ala. 24,9 S 
458: Birmingham Mineral R. Co. v. 
Jacobs, 92 Ala. 187, 9 S 320, 12 LRA 
830; Illinois Cent. R. Co. vy. Hudson, 
136 Tenn. 1, 188 SW 589. 

23. Burrill L. D. [cit 2 Blackstone 
Comm. p 291; 3 Reeves Hist. Eng. L. 


p 31]. 

{a] “Dum fuit non compos men- 
tis suze, ut dicit,’” etc.—Mitchell v. 
Kingman, 5 Pick. (Mass.) 431; 432 

24. Redus v. Milner Coai, etc., Co., 
(Ala.) 41 S 634, 635. 

[a] “Dumped” and “emptied” 
synonymous.—Redus y. Milner Coal, 
etc., Co.,. (Ala.) 41 S 634, 635. 

25. Dis. Op. Iverson y. Cirkel, 56 
Minn. 299, 303, 57 NW 800. 

2514. Buckingham v. Fulham, 69 
Pichi eae VAY) 

26. Webster D. [auot Cameron y. 
State, 44 Tex. 652, 656]. 

27. Brown L. D. 

28. Fitzgerald Redfield, 


Vv. 51 


“Shoring is used to secure the cargo 
after it is stowed. It is practically 
the same as tomming, that is, fas- 
tening the cargo down to prevent mo- 
tion where it does not entirely fill 
the space in which it is stowed and 
would be liable to displacement by 
the vessel’s motion in a seaway.” 
Capuccio y. Barber, 148 Fed. 473, 476. 

32. Sanders vy. Powell, Lev. 129, 
83 Reprint 332. 

33. A maxim meaning “Two per- 
sons cannot each have the entire 
right to one thing.” Trayner Leg. 
Max. 

34. A maxim meaning “Ownership 
or possession in entirety cannot be 
in two persons of the same thing.’ 
Bouvier L. D. [cit Bracton p 28b; 1 
Mackeldey Civ. L. p 245, § 236]. 

35. A maxim meaning “There are 
two instruments either to confirm or 


impugn all things—reason and au- 
thority.” Wharton L. Lex. 
36. Kenwood Land Co.’ v. Han- 


cock Inv.” Co;; 
155 SW 861. 


169 Mo. A. 715, 718, 


45. Grant v. Grimth: 39 App. Div. 
107,) 109; 56 NYS 791 

46. Burrill L. D. [quot Gilby 
Bank vy. Farnsworth, 7 N. D. 6, 11, 72 
NW 901, 38 LRA 843: Cable Co. v. 
Ratnseper, 21S. D. 418, 423, 113 NW 

47. Grand Lodge A. O. U. W: 
ae eat 213 Mo. 269, 111 SW 1172, 

48. Wright v. Michigan Cent. R. 
Co., 130 Fed. 848, 846, 65 CCA 327. 

{a] “Counterpart” distinguished. 
—‘In indentures there is a distine- 
tion between counterparts executed 
by the several parties, respectively, 
each party affixing his or her seal 
to only one counterpart, and dupli- 
eate originals, each executed by all 
the parties.” Burrill L. D. [quot 


Vv. 


Wright v. Michigan Cent. R. Co.; 130 
Fed. 843, 846, 65 CCA 327]. 
49. Cable ‘Co. v. Rathgeber, 21 


S! D. 418, 423. 118 NW788, 90: 

[a] A duplicate writing has but 
one effect.—(1) Bouvier L. D. [quot 
Cable Co. y. Rathgeber, Zit: 418, 


For later cases, developments and changes i in the law see cumulative Annotations, same title, page and note number, 


als, both of which are executed by the same party 
or parties;5° a document which is essentially the 
_ Same as some other instrument;*! a transcript equiv- 
alent to the first or original writing.®? 
technically nor really a mere copy of the original ;** 
but differs from a copy in that it has all the validity 


of an original.®4 


Asa verb. To double 355 to repeat ;°° to produce a 
second, like the first;57 to make a copy or copies 
of 555 to make an exact copy of;°® to make, furnish, 
or obtain a duplicate or reproduction of, by imita- 
tion, art, or otherwise; to reproduce exactly ;° to 
make a thing or do an act exactly like the preceding 


one.® 
Duplicate taxation. 
*“double taxation.’’ & 
Duplicate will. 


423, 113 NW 88]. See also Carper 
v. Ridpath, 168 Iowa 22, 26, 149 NW 
841 (“The agreement having been 
shown to be in duplicate, both copies, 
in legal effect, were originals’). (2) 
Each duplicate is the complete evi- 
dence of the intention of the par- 
ties. Bouvier L. D. [quot Cable Co. 
v. Rathgeber, 21 S. D. 418, 423, 113 
NW _ 88]. 

50. McCuaig v. City Sav. Bank, 
111 Mich. 356, 358, 69 NW 500. To 
same effect Nelson v. Blakey, 54 Ind. 
29 


51. Burrill L. D. [quot Gilby Bank 
v. Farnsworth, 7 N. D. 6, 11, 72 NW 
901, 38 LRA 843]; Rapalje qos, Avy 
[quot State v. Allen, 56 Sse aoDy 
505. 35 SE 204]; Webster D. [quot 

iM 


Dakota L. & . Co. v. Codington 
County, 9 S. D. 159, 1638, 68 NW 
314]; State v. Graffam, 74 Wis. 643, 


647, 48 NW 727; Toms v. Cuming, 7 
M. & G. 88, 98, 49 ECL 88, 135 Re- 
print 38. 


fa] Similar definitions.— (1) OO 
document same ag another.’ Ander- 
son L. D. [quot State v. Allen, 56 
S. GC. 495, 505,.35 SE 204]; Burrill 


Is, D. [auot State v..Graffam, 74 Wis. 
648, 647, 48 NW 727]; Webster D. 
[quot Dakota L. & T. Co. v. Coding- 
ton County, 9 S. D. 159, 163, 68 NW 
pata es EMT (PAD ee document which is the 
same as another in all essential par- 
ticulars, and having all the 
validity of an originai.’ Burrill L. 
a pace Gilby Bank v. Farnsworth, 

DiGi Ze ANWe 900, 38 LRA 
$430 “Cable Co. v. ‘Rathgeber, 2178. D. 
418, 423, 113 NW 88, 90]. (3) “A 
document the same in all respects as 
some other document, from which it 
is indistinguishable in its essence 
and operation.” Anderson L, D. 
{quot Cable Co. v. Rathgeber, 21 
See 4185423 0 tse NG. 888; 290); 
Wright v. ‘Michigan Cent. R. Co., 130 
Fed. 848, 846, 65 CCA 327; Towner 
vy. Hiawatha Gold Min., etc., Co. /30 
Ont. 547, 548. (4) “One document 
[which] resembles the other in ail 
essentials.’ Toms v. Cuming, 7 M. 
& G. 88, 98, 49 ECL 88, 135 Reprint 
38 [quot State v. Graffam, 74_ Wis. 
6438, 647, 483 NW 727]. 

[Tb] “Duplicate articles of asso- 
ciation” is an original instrument, 
just as much so as the original arti- 
cle of which it is a duplicate. Nel- 
son v. Blakey, 54 Ind. 29, 36. ‘ 

[ec] Duplicate check—Lewis  v. 
Commercial Nat. Bank, 37 Tex. Civ. 
A. 241, 83 SW 423. 

{d] Duplicate draft—Benton v. 
Martin, 40 N. Y. 345, 347. 

52. Anderson L. D. [quot State vy. 
Allen, 56 S. C. 495, 505, 35 SEH 204]; 
Burrill L. D. [quot State v. Graffam, 
14 Wis. 643, 647, 43 NW 727]; Web- 
ster D. [quot Dakota L. & T. Co. v. 
Codington County, 9 S. D. 159, 163, 
68 NW. 314]. 

53. Grant v. Griffith, 39 App. Div. 
107, 109, 56 NYS 791; State v. Al- 


A term synonymous with 
A term used in England, where a 


testator executes two copies of his will, one to keep 
himself, and the other to be deposited with another 


‘Where, 


DUPLICATE—DURATION 


person.*4 


PATITUR.® 
It is not 


senee. %7.°8 


DURATION. 


len, Looms: CacA4gb 00D, sp. Siu 204 
Missouri Pac. R. Co. v. Heidenheim- 
er, 82 Tex. 195, 200, 17 SW 608 [cit 
Black LL. D.; Burrill L. D.]; State 
v. Graffam, 74 Wis. 643, 647, 43 NW 
(27... “See also Copy 13°C. J. p 934 
note 87 [hb]. 

[a] “It is true that in a loose 
sense, (1) the word . is some- 
times used with the meaning of 
‘copy,’ but that is only by a license 
quite common in the use of lan- 
guage.” Wright v. Michigan Cent. 
Re Cos. 130 Hed. 8435 8465 65 CCA 
327. (2) While in the grammatical 
construction of sentences the words 
and ‘duplicate’ are never 
synonymous, unless employed as 
verbs, the practice of indiscriminate- 
ly using them as such is quite prev- 


alent. Cable Co. y. Rathgeber, 21 
Se De 413) 4285 11.3" NW 288,7/9.0" c 
[b] “Copy” distinguished. — (1) 


“A duplicate... differs from a mere 
copy, in having all the validity of 
an original. Nor, it seems, need it 
be- an, exact, copy... Burrill Ls <D: 
[quot Wright v. Michigan Cent. R. 
Co., 130 Fed. 843, 846, 65 CCA 327]. 
(2) An instrument is said to be ex- 
ecuted “in duplicate’ when there are 
two originals of the same tenor, so 
that a copy will not be a duplicate. 
Grant v. Griffith, 39 App. Div. 107; 56 
NYS 791, 793. 

[c] “Certified copy” distinguished. 
—‘A duplicate is an original instru- 
ment, just aS much so as the original 
article of which it is a duplicate. It 
must be executed by the same par- 
ties, in the same manner, with the 
same formalities, and must contain 
the same matter, as an original in- 
strument; else, it is not a duplicate. 

_ A certified copy of a record of 
articles of association is not a du- 
plicate of such articles. When a 
law requires, that a duplicate of a 
certificate of incorporation shall be 
filed in the office of the secretary of 
state, it is no compliance with the 
requirement of such law, to file in 
said office a certified copy of the rec- 
ord of such certificate.” Nelson v. 
Blakey, 54 Ind. 29, 36 

{d] “Certified copy” equivalent.— 
within four months subse- 
quent to the commission of an act 
of bankruptcy, an involuntary peti- 
tion was filed, and on the same day 
the clerk of the district court made 
and certified a copy of such petition, 
which was delivered to the marshal 
with the summons, and was by him 
given to defendant contemporane- 
ously with the service of the sum- 
mons, it was held that such copy 
made under such circumstances was 
a “duplicate” within the requirement 
that such petition must be filed in 
duplicate. Milan v. Mannington 
Exch. Bank, 183 Fed. 753, 754, 106 
CCA 327. 

fe] “Examined copy” distin- 
guished.—“‘It is a very different thing 


DUPLICITY.* 

DUPONDIUM. The double of the Roman coin 
known as the as—that is, the weight of two libras.®7 

DURANTE ABSENTIA. Literally ‘‘During ab- 
In some jurisdictions, administration of 
a decedent’s estate is said to be granted durante 
absentia in cases where the absence of the proper | 
proponents of the will, or of an executor, delays or 
imperils the settlement of the estate.® 

DURANTE BENE PLACITO. Literally ‘‘During 
good pleasure.’’ 7° 
judges was durante bene placito.™ 

DURANTE MINORE ATATE. Literally ‘‘Dur- 
ing minority.’’ 7 
of letters of administration.” 


(19 C.J.] 887 


DUPLICATIONEM POSSIBILITATIS LEX NON 


The ancient tenure of English 


Words taken from the old form 


Extent ;‘* limit;7> time;7® continu- 


from an examined copy; although an 
examined copy may, in effect, be a 
duplicate under certain circum- 
stances.” Tom y. Cuming, 7 M. & 
G. 88, 94,.49 ECL 88, 135 Reprint 38. 

{f] “True copy” distinguished.— 
The word ‘duplicate,’ in the act of 
May 5, 1892 (27 St..at_L. 25 e 60 §§ 
Chee relating to the deportation of 
Chinese laborers not having certifi- 
cates of residence, and authorizing 
the procurement of a ‘duplicate’ on 
the loss or destruction of certificate 
of residence, etc., Js not synonymous 
with the words “a true copy,” the 
law not requiring that the duplicate 
shall be an exact copy of the orig- 
inal. Dillard v. U. S., 141 Fed. 3038, ., 
308, 72 CCA 451. 

54. Burrill L. D. [quot Gilby Bank 
v. Farnsworth, 7 N. D. 6, 11, 72 NW 
901, 38 LRA 843]; Webster 08 3B 
[quot Dakota L. & T. Co. v. Coding- 
ton County, 9 S. D. 159, 168, 68 NW 
314]; Missouri Pac. R. Co. v. Heid- 
enheimer, 82) Tex... 195, 200, 17 (Siw 
608 [cit Black Tag Des Burrill Tk: 

55. Century D. {quot State v. 
Ogden, 20 N. M. 686, 6438, 151 P 758]. 

56. Century D. [quot State v. Og- 
den, 20 N. M. 6386, 648, 151 P 758]. 

57. Century D. Tquot State v. Og- 
den, 20 N. M. 636, 643, 151 P 758]. 

58. Century D. [quot State v.° 
20° *N.. M..- 636, 643, 151° P 


59. Standard D. [quot State v. Og- 


> 20 N. M. 636, 644, 151 P 758}. 


60. Standard D. [quot State v. Og- 
den, 20 N. M. 636, 644, 151 P 758]. 

61. Standard D, [quot State v. Og- 
den, 20. N. M. 636, 644, 151 P 758]. 


62. Standard D. [quot State v. Og- 
den, 20 N. M. 6386, 644, 151 P 7581. 
ron See Taxation [37 Cyc 752-— 


64. Black L. D. 

65. A maxim meaning “The law 
does not allow the doubling of a 
possibility.” Burrill L. D. 

66. Duplicity: In: 

Indictment see Indictments and In- 

formations [22 Cyc 369]. 

Pleading see Pleading [31 Cye 119, 

146, 262, 267, 277]. 

Subject see Statutes [386 Cye 1022- 

1027]. 

67. Escriche Diccinario. 

68. Black L. 

69. Black L. D. See also Wynn 
v:; Wynn, 8 Leigh (35> :Va.) 264 
(where the term is used). 

70. Black L. D. 

71. Black L. D. [cit 1 Blackstone 
Comm. pp 267, 842]. See also Ham- 
mond v. McLay, 28 U. C. Q. B. 463 
(where the term is used). 

72. Black L. D. [cit 2 Blackstone 
Comm. p 5038]. 

73. Black L. D. See also Wynn v. 
Wynn, 8 Leigh (35 Va.) 264 (where 
the term is used). 

Tt Peo. Vaneie Gals O87 i0n 

De CORY NtLIlise emo allen Ove Oe 

76.~ Pea.v. Hill, % Gal; 9756102) 


838 [19 0. J.] . 


ance in time;‘7? the portion of time during which 
Also the power of enduring." 


anything exists.*8 
DURESS.*°*2 


DURING. The word is the equivalent of the 
and means after the commence- 
ment and before the termination of;8* in the time 
of ;84 in or within the time of ;®° at some period in;*° 
in the course of;8* throughout the course of;°* 


Latin ‘‘durante’’ 


DURATION—DURING 


throughout the course, action, existence, or continu- 


[a] “Duration of any Office” 
means the term which may be fixed 
by the constituting authority as the 
limit beyond which the incumbent’s 
right by election or appointment to 
the office shall not extend. Peo. Vv. 
Stratton, 28 Cal. 382, 388. See also 
Peo. v. Sturges, 27 App. Div. 387, 389, 
50 NYS 5 (as including “the term of 
the incumbent’). ; 

WT wiepster | Di Lauot . diss. op. 
Cheyney v. Smith, (Ariz.) 23 P 680, 


685]. 

78. Webster D. [quot dis. op. 
ey ve Smith, (Ariz:): 23 P.680; 

85]. See also Amsterdam v. Puente, 
16 Porto Rico 527, 534 (the term 
also “refers to the time in which an 
action may be brought’). ‘ 

79. Webster D. [quot dis. op. 
Cheyney v. Smith, (Ariz.) 23 P 680, 
685]. 


80-82. Duress: 
Affecting validity of: 

Accord and satisfaction see Accord 
and Satisfaction § 106. 

Acknowledgemnt see Acknowledg- 
ments § 271. 

Assignment 
105. 

Bill or note in hand of bona fide 


see Assignments § 


purchaser see Bills and Notes § 
1027. 
Bond see Bonds §8§ 33-35. 
Cancellation of instrument see 
Cancellation of Instruments § 44. 
Chattel mortgage see Chattel 
Mortgages § 148. 
Compromise and_ settlement see 


Compromise and Settlement § 43. 
Contract see Contracts § 310. 
Deed see Deeds § 156. 


Gift see Gifts [20 Cyc 1217]. 

Guaranty see Guaranty [20 Cyc 
1419]. 

Lease see Landlord and Tenant 
[24 Cye 907]. 


Marriage contract see Divorce § 
64; Marriage [26 Cyc 834]. 

Mortgage see Mortgages [27 Cyc 
1123]. 

Operation of statute of limitations’ 
see Limitations of Actions [25 


Cye) 11957) 
Payment see Payment [30 Cyc 
1221]. 


Release see Release [34 Cyc 1064]. 

Sale see Sales [35 Cyc 60]; Ven- 
dor and Purchaser [39 Cyc 1292, 
1390, 2014]. 

Will see Wills [40 Cye 1144]. 

Allegation of, in pleading see Plead- 
ine tel Cye boy: 

Obtaining personal property by, as 
conversion see Trover and Conver- 
sion [38 Cyc 2020]. 

Of imprisonmnet see Contracts § 313. 

Of the person see Contracts § 220. 

Per minas see Contracts § 314. 

Possessory warrant for personal 
property taken by see Possessory 
Warrant [31 Cyc 957]. 

Recovery of: 

Ripper: under see Fines [19 Cyc 
Tax paid under see Taxation [37 
Cyc 1181], 

Right to specific performance of con- 
tract obtained by see Specific Per- 
formance [36 Cyc 614]. 

Seaman’s receipt for wages obtained 
by see Seamen [35 Cye 1195]. 
Service of process obtained by see 

Process [32 Cyc 448]. 

Sexual intercourse obtained by see 
Rape [33 Cyc 1423]. 

See also Coercion 11 C. J. p 945; 
Extortion (19 Cye 35]; False Im- 


prisonment [19 Cyc 316]; Threats 

[388 Cye 288]. 

[a] Duress by government.—Mor- 
al duress not justified by law. New- 
buryport Water Co. vy. Newburyport, 
103 Fed. 584, 594 [cit Maxwell] v. Gris- 
wold, 10 How. (U. S.) 242, 256, 18 L. 
ed. 405]. 

{[b] Duress of goods.—An_ act 
which consists in seizing by force, 
or withholding from the party en- 
titled to it, 
sonal property, and extorting some- 
thing as the condition for its release, 
or in demanding and taking personal 
property under color of legal author- 
ity, which, in fact, is either void, or 
for some other reason does not jus- 
tify the demand. Cooley Torts p 507 
{quot Adams v. Schiffer, 11 Colo. 15, 
3, 17 Pei 7 AmSR 2021;-Ppalips. v- 


Goods-.Co.,.. (OkK1.),.159., PP 320; 324 
aor ee Cyc]. See also Contracts § 
Swabs 

[c] Duress of goods may exist 


when one is compelled to submit 
to an illegal exaction in order to ob- 
tain them from one who has them, 
but refuses to surrender them unless 


the exaction is endured. Hackley v. 
Headley, 45 Mich. 569, 8 NW 511 
[quot HUN ee v. Roberts, 35 Fla. 110, 
pe a bie 359]. 


83. isa v. Kelly, 1 Dr. & Sm. 
300, 307, 62 Reprint 394. See also 
Domenech v. Moret, 13 Porto Rico 
96, 98 (‘we understand the English 
word ‘in’ or the Spanish word ‘du- 
rante’ as used in the complaint to 
express the same idea’’). 

[a] ‘To’ compared.—While the 
word “to” is generally a word of ex- 
clusion, its meaning is ascertained 
from the reason and the sense in 
which it is used; and where the time 
for filing the bill of exceptions 
is extended to a; given ~ term 
of court the time is limited to the 
first day of the term, and filing on 
the second day is too late. Bloch 
Queensware Co. v. Smith, etc., Co., 
107 Mo, A. 13, 15, 80 SW 592 (“If the 
present order had been intended to 
include the whole term, the word 
‘during’ would unquestionably have 
been used. That word would have 
been an apt expression of such inten- 
tion’). See also To [38 Cye 356 text 
and note 10]. 

[b] Applied to a _ lease.—‘‘Dur- 
ing’ is a proper word to be used in 
creating a limitation upon the term 
granted by a _ lease. Vanatta’ v. 
Brewer, 32 N. J. Eq. 268, 270. 

84. Century D. [quot Saunders v. 
Hox, SCS, Tea 3095 23d Bird iv. 
Beckwith, 45 App. Div. 124, 127, 60 
NYS 1041]; Christie v. Patton, 148 
Ala.) 324; 9328, .42° (S614 "Dist. Op: 
American Linseed Co. v. Eberson, 
126 Mo. A. 426, 443, 104 SW 121. 

85. Standard D. [quot American 
Linseed Co. v. Eberson, 126 Mo. A. 
426, 438, 104 SW 121]. 

86. Standard D. [quot American 
Linseed Co. v. Eberson, 126 Mo. A. 
426, 438, 104 SW. 121]. 

87. Century D. [quot Saunders v. 
Hox 178 Te Aye 309, 3 bie Dingdsays 
Beckwith, 45 App. Div. 124, 127, 60 
NYS 1041]; Christie v. Patton, 148 
Ala. 324, 328, 42 S 614 (where de- 
fendants, who had a contract to con- 
struct locks in a river for the Unit- 
ed States, wrote plaintiff, stating 
that they would put on their work 
any number of teams plaintiff cared 
to furnish during the construction of 


the possession of per-' 


ance of;°® through the continuation of;? through- 
out the continuance of ;° continuously.” 

Phrases: ‘‘ During any year,’’ °° ‘‘during ... ap- . 
pointment,’’°4 ‘‘during at least four weeks,’’ % 
‘‘during . . . continuance 
coverture,’’ ®* ‘‘during disability,’’ 88 ‘‘during ... 
examination,’’ ®° ‘‘during good behavior,’’+ ‘‘dur- 
ing her widowhood,’’ ? 


in office,’’ °° ‘‘during 


‘‘during his appointment,’’ ® 


the locks, the word “during” did not 
necessarily mean that the employ- 
ment would extend over the whole 
period of construction), 


88; "Christie v.,ratton, 148 "Ada: 
324, 328, 42 S 614. 
89. Standard D. [quot American 


Linseed Co. v. Eberson, 126 Mo. A. 
426, 438, 104 SW 121]. 

$0. Dis. Op. American Linseed Co. 
v. Eberson, 126 Mo. A. 426, 4438, 104 
Sw 121. 

91. Century D. [quot Saunders v. 
HOX, | UTS Tie AS, 8309; Sick" Birdy mye 
Beckwith, 45 App. Div. 124, 127,260 
NYS 1041). 

92. Riddell v. Harrell, 71 Gal. 254, 
259, 12 P 67. See also Duration ante 
p 837; and generally Time [38 Cye 


306] 

93. Paetz v. State, 129° Wis... 174, 
107 NW 1090, 1092, 9 AnnCas. 767. 

94. First Nat. Bank vy. Samuelson, 
82 Nebr. 5382, 524, 118 NW 81, 

95. York Borough Case, 3 Pa. Co. 
514, 518. 

96., Ulster—County” Save inst. weave. 
Ostrander, 163 N. Y. 430, 57 NE 627, 
628; Munford v. Rice, 6 Munf., (20 
Va.) 81, 82; Com. vy. Fairfax, 4 Hen. 
& M. (14 Va.) 208, 211 (the expres- 
sion in a sheriff’s bond clearly has 
reference tothe actual duration of 
the office by virtue of the appoint- 


ment under which the bond was 
taken). 
97. U. S. v. Ammerman, 176 Fed. 


635, 636; State v. Guinotte, 156 Mo. 
513, 518, 57 SW 281, 288, 50 LRA 787 
(means ‘while the marriage lasts’’); 
Williams v. Mercier, 10 App. Cas. 1, 
i;, in wre, BKdwards, Lay Re 9 'Choo7e 
100; Dawes v. Creyke, 30 Ch. Div. 
5003)\Carter v. Carter’ as R38) hig: 
551; Dickinson y. Dillwyn, L. R. 8 
Eg. 546; Stevens v. Van Voorst, 17 
Beav. 305, 51 Reprint 1051; Archer v. 
Kelly, 1 Dr. & Sm. 300, 307, 62 Re- 
print 394 (in a marriage settlement, 
“means after the commencement and 
before the termination of the cover- 
ture’). See also Coverture 15 C. J. ~ 
p 1340. 

98. American Quarries Co. v. Lay, 
37 ~ Ind: + As 386, > 73302NE* 608! e610 
(where, in consideration of wages 
“during disability,’ necessary nurse 
hire and doctor’s bills resulting from 
the present disability, and employ- 
ment when recovered, plaintiff re- 
leased) defendant from liability for 
an injury sustained, which consisted 
of a broken leg, making plaintiff a 
cripple, the term “during disability” 
was not limited to the time that a 
nurse and doctor were required). 

99. Peo. v. Newman, 100 App. Div. 
436, 91 NYS 811, 813. 

ah SS) 240 Til. 560, 


WSs even birasio. 

88 NE 1031, 1033, 130 AmSR 288, 
16 AnnCas 379 (means “while con- 

oneself conformably to 
See also Bad 6 C. J. p 879 
note 40; Behavior 7 C. J. p 1032; Good 
Behavior [20 Cyc 1259]; and general- 
ly Officers [29 Cyc 1395 et seq]. 

2. Farmers’ Bank vy. Hooff, 8 F. 
Cas. No. 4,659,°4 Cranch G! Cl) 323: 
Kratz v. Kratz, LOT 26s bo NE 
519, 520 (in a will, means during 
life, unless sooner terminated by 
marriage); Harmon vy. Brown, 58 
Ind. 207, 208: Stewart v. Jones, 219 
Mo. 614, 118 SW 1, 9,131 Ams 
595; Sink v. Sink, 150 N. C. 444, 64 
SE 193, 194. 

3. First Nat. Bank vy. Samuelson, 
82 Nebr. 532, 118 NW 81, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘‘during his life,’’ + ‘‘during his lifetime,’’® ‘‘dur- 
ing his present illness,’’® ‘‘during marriage,’’” 
“‘during ... natural life,’’® ‘‘during occupancy 
of said building,’’® ‘‘during pleasure,’’ 1° ‘‘dur- 
ing said term,’’™ ‘‘during such trial,’’ 1? ‘‘during 
term time,’’1® ‘‘during the continuance of the 
lease,’’ 14 ‘‘during the day and night,’’ > ‘‘during 
the 
“‘during their joint and natural lives,’’+® ‘‘during 
their natural lives,’’ 1° ‘‘ during the last sickness,’’ °° 
“during the life hereof,’’?+ ‘‘during the life of 
the conspiracy,’’ 2? ‘‘during the life of this agree- 


the engagement,’’+® ‘‘during 


4. Thompson v. Sanders, 118 Ga. 
928, 930, 45 SE. 715. 
§. Riddell vy. Harrell, 71 Cal. 254, 
259, 12 P 67 (“during,” as used in a 
complaint in a suit by a devisee to 
set aside an execution sale of his 
testator’s estate, alleging that the 
testator was “during’’ his lifetime 
the owner of real estate, should be 
construed as equivalent to ‘‘continu- 


ously’’). 

6. McKnight vy. Robertson, 2 Ont 
WN 231, 1 OntWN 469, 679, 17 Ont 
WR 454, 462. 

7. Bledsoe v. Fitts, 47 Tex. Civ. A. 
578, 105 SW 1142, 1144 (the phrase 


in a statute providing that “during 
marriage’ the husband shall have 
the sole management of all the sep- 
arate property of his wife means so 
long as the marriage relation ex- 
ists); Merrell v. Moore, 47 Tex. Civ. 
A. 200, 104 SW 5614, 516. See also 
“During Coverture” supra text and 
note 97. 

8. Elyton Land Co. v. Mc3Hlrath, 
53 Fed. 763, 767, 3 CCA 649; Farley 
v. Gilmer, 12 Ala. 141, 46 AmD 249; 
Weed v. Knorr, 77 Ga. 636, 645, 1 SE 
167; Pricé vaGix, 2) Ky. Op. 418, 419; 
Hughes v. Nicklas, 70 Md. 484, 489, 
PUMACS 98h 1A Ams R377 5) Collins!=v. 
Wickwire, 162 Mass. 1438, 145, 38 NE 
365, 366; Deaton v. Dorsey, 78 N. J. 
4a. 229273 A 239, 240; Leathers v. 
Gray, 101 N.C. 162, 7 SH 657, 659, 
9 AmSR 30; In re Chapman, 4 Ont. 
Ti 130, 132—4-OntwWR 434, 22 Can 
-OccNotes 259. See Doyle v. Andis, 127 
Iowa 36, 102 NW 177, 189, 69 LRA 
953, 4 AnnCas 18 (under the rule in 
Shelley’s case a deed to the grantee 
“during his natural life and... 
[then] to his heirs” conveys to the 
grantee title to the land in fee sim- 
ple); Churchman’s App., 9 Pa. Cas. 
423, 12 A 600, 602 (where a testator 
devised real estate to his wife ‘‘dur- 
ing her natural life’ such phrase 
meant that she was given a user of 


all income, and could only enjoy it, 


during her life without waste); An- 
drews v. Lowthrop, 17 R. I. 60, 20 A 
97, 98 (a devise “during his natural 
life, and after his decease to his 
heirs . and assigns, forever,” 
gives an estate of inheritance). 


9. Bickford y. Kirwin, 30 Mont. 1, 
75 P 518, 520 (means during the 
term, and does not give the lessee 


an option to surrender possession and 
relieve himself from liability for 


rent). 
10. Traders Bank v. McKay, 2 
Alta. L. 31, 32. See Kaufman v. 


Stone, 25 Ark. 336, 344 (“during the 
pleasure of the Governor for the 
time being’); Cole v. Winnipisseogee 
Lake Cotton, ete. Co., 54 N. H. 242, 
277 (the term, as used in habendum 
clause of a lease to the lessees for 
and during their pleasure, did not 
ereate a strict tenancy at will, but 
a covenant for perpetual enjoyment 
by the lessees, the other parts of the 
grant being to the “lessees and their 
legal representatives’). 

11. Baker v. Baldwin, 48 Conn. 
131, 134 (in a sheriff’s bond). 

12. U. S. v. Ammerman, 176 Fed. 


635, 636 (includes all the proceedings | 


from the impaneling of the jury to 
the receiving and according of the 
verdict); Maurer v. Peo., 43 N. Y. 1, 
3 (“includes all proceedings had in 
impanneling the jury, the introduc- 


DURI NG 


existence,’’ 1“ 


2 


tion of evidence, the summing up of 
counsel, and the charge of the court 
to the jury, receiving and recording 
the verdict,’ and as a part of the 
charge of the court includes instruc- 
tions given to the jury after they 
have once retired and have returned 
to the court room to ask the court 
for information on particular points 
of the evidence). 4 

13. Holmes vy. Sawtelle, 53 Me. 
179, 181 (where, in construing the 
term as used in a rule of court 
which provided that neither party 
should be required “during term 
time” to attend the taking of a de- 
position except in the town in which 
the court was holden, and at an 
hour when the court is not actually 
in session, unless on special order 
by the court in good cause shown, 
the court said: “If adjournments of 
Court during the progress of a term 
are of sufficient length to permit the 
return of counsel to their homes, and 
the service of notice thereafterwards 
for the taking of the deposition, ac- 
cording to the requirements of, the 
statute, and a return from the place 
of taking to the town where the 
Court is holden, before the recom- 
mencement of the session of the 
Court, no good reason is perceived 
for holding that a deposition taken 
under such circumstances is taken 
‘during term® time’ within the mean- 
ing of this rule’). 

14, Rutland v. Doe, 10 Cl. & F. 
419, 444, 8 Reprint 801, 12 M. & W. 
355, 152 Reprint 1235. 


15. U. S. v. Ammerman, 176 Fed. 
635, 636. 
16.'"Robinson *~“& Co, ~Litd: ‘Vv. 


Heuer,. [1898] 2 Ch. 451. 

17. State v. Dahl, 150 Wis. 73, 135 
NW 474, 477. 

18. Smith v. Oakes, 14 Sim. 122, 
124; 37 EngCh 122, 60 Reprint 304 
(in a marriage settlement between 
parties, means during their joint 
lives and the life of each of them). 


19. Merrill v. Bickford, 65 Me. 118, 
119; Dow v. Doyle, 103 Mass. 489, 
491; Douglas vy. Parsons, 22 Oh. St. 


526; Wells v. Fairbanks, 6 R. I. 474, 
477 


20. Kennedy v. Douglas, 151 N. C. 
336, 339, 66 SE 216. 

21. Blair v. Chicago, 201 U. S. 
400, 465, 467, 26 SCt 427, 50 L. ed. 
801 


22. ‘State v. Allen, 34 Mont. 403, 
409, 87 P 4177 (as used in determin- 
ing whether acts and declarations 
are admissible to prove a conspiracy, 
the term means after the conspiracy 
has been formed and before its ac- 
complishment or abandonment). 

23. Bartels v. Davis, 34 Mont 285, 
290, 85 P 1027. 

24. Benham v. Minor, 38 Conn. 
252, 254 (where a deed contains an 
exception that a presbyterian so- 
ciety has the right to have a cer- 
tain horse shed stand where it now 
does, “during the life thereof,” such 
phrase should be construed as re- 
ferring to the shed, and not the pres- 
byterian society, and means the con- 
tinuance or existence of the shed as 
such, making the clause in the deed 
equivalent to saying that the shed, 
so long as it could be reasonably 
used for the purpose for which it 
was erected, should continue to stand 
on the land conveyed). 


[19 C.J.] 839 


ment,’’ 23 ‘‘during the life thereof,’’ ** ‘‘during the 
night,’’ 2° ‘‘during the pendency of the proceedings 
in bankruptey,’’ 2° ‘‘during the pendency of an ac- 
tion,’’?7 ‘‘during the pendency of the cause,’’ ** 
‘“during the pendency of the suit,’ 
period ... next preceding,’’ *° ‘‘during the pre- 
ceding year,’’*+ ‘‘during the present session,’’ ** 
‘‘during the progress of the settlement of the 


729 “during the 


estate,’’ 8° ‘‘during the said intended marriage,’’ *4 
‘‘during the said voyage,’’*® ‘‘during the seasons 
of navigation,’’ °° 
year,’’ ** ‘‘during the term,’’®* ‘‘during the term 


‘during the season of the 


25. Glendale Woolen Co. v. Pro- 
tection Ins: Co.,-21 Conn: 19,25, 54 
AmD 3809 (an answer in an interroga- 
tory addressed to an applicant for 
insurance, “Is there a watchman in 
the mill during the night?’ means 
“Ts there such a watchman through 
the night?’ and the answer, “There is 
a watchman nights,” is an affirmative 
answer, meaning in this connection 
every night and through the night). 


26.. In re Dole, 7 F. Cas. No. 3,965. 
27. Stewart v. Stewart, 101. Ark. 
86, 38," 141 Siw $193" "“Peomtey. | Wan 


Buren, 136 NF Y. 252, 
20 LRA 446. See also Kiddle v. 
Kiddle, 90 Nebr. 248, 252, 133 NW 
181, 36 LRANS 1001, AnnCasi1913A 
796 (a similar term as used in 
Comp. St. [1911] ¢ 25 § 12, providing 
that, in every suit brought, either 
for a divorce or a separation, the 
court may in its discretion require 
the husband to pay any sum neces- 
sary to enable the wife to carry on 
or defend the suit during its pen- 
dency, means any time from the 
commencement of the suit until and 
including the final order of dismissal 


32 NE 775, 777, 


thereof). 
eg Davis v. Davis, 75 N. Y: 221, 
29. Kiddle v, Kiddle, 90 Nebr. 248, 


133 NW 181, 182, 36 LRANS 1001, 
AnnCasi913A 796. 

30. Alderson v. Watson, 35 Ont. L. 
564, 568, 9 OntWN 435. 
San Park Bank y. Wood, 24 N. Y. 


cg Bradford vy. Jones, 1 Md. 351, 
33. In re Dougherty, 34 Mont. 


336, 343, 86 P 38 (the term, as used 
in Code Civ. Proc. § 2582, providing 
for the allowance to the widow of a 
decedent, means during the time rea- 
sonably nécessary for that purpose, 
and does not warrant a continuance 
of the allowance for an indefinite 
time until the whole estate is con- 
sumed and nothing left to be dis- 
tributed). 

34. Davenport v. Marshall, [1902] 
1 Ch. 82 (property acquired by a 
wife after a decree of judicial sep- 
aration does not fall within a cove- 
nant in a marriage settlement to 
settle property after acquired ‘“dur- 
ing the said intended marriage’’). 

65. Crow Vibalkin8 Os BraGieet 72, 
55 ECL 467, 115 Reprint 952. 

36. Bird v. Beckwith, 45 App. Div. 
124, 127, 60 NYS 1041, 1042 (the term 
as used in a contract providing that 
defendant should employ plaintiff 
during the seasons of navigation is 
ambiguous, so that evidence is ad- 
missible to show whether “during’’ 
meant throughout the continuance of 
or in the course of). 

37. Taylor vy. State, 124 Ga. 798, 
800, 53 SE 320 (the term, as used in 
a contract to perform ‘certain seryv- 
ices” of labor to work and pull a 
crop of turpentine boxes during the 
season of 1905, means through the 
course, existence, or continuance of 
the turpentine season of that year, 
and does not mean “at some period 
in the turpentine season of the year 


1905’). 

88. Peo. v. Burbank, 12) Cal. 878) 
392; Gerzebek v. Lord, 33 N. J. L. 
240, 245 (construing the term in a 


covenant in a lease to make repairs); 
N. Y. Code (1897) § 2992 [quot Coch- 


/ 


g40 [19 0. J.] 


of its charter,’’*® ‘‘during the term of his natural 
life, and no longer,’’ 4° ‘‘during the time,’’ 4! ‘‘dur- 
ing the time of such contest,’’* ‘‘during the 
trial,’’ 43 ‘‘during the . . . voyage,’’ #4 ‘‘during the 


99 4 66 4 1 7 46 
year,’.*> “‘during this’ year, 


years he was an inhabitant and resident,’’ *” ‘‘dur- 
ing . . . widowhood,’’#8 and ‘‘during working 


heurs.?? ¢? 


DURITIA. In old English law, duress.®° 
DUROS. A Spanish term meaning hard, and ap- 


plied to punishment for crime.*? 


DURUM EST PER DIVINATIONEM A VERBIS 


RECEDERE.®*? 
DUST.*? 


tions.°® 


sereen.®? 
DUTCH AUCTION.®? 


ran v. Canty, 176 Iowa 713, 720, 158 
NW 559]. See Baldwin v. Thibau- 
deau, 17 NYS 532, 534, 28 AbbNCas 
14 (the term as used in a lease pro- 
viding that the landlord might, in 
case of a vacancy “during the term,” 
enter and relet the premises for the 
assignee’s account, and that the as- 
signee should meet any deficiency ac- 
cruing on the reletting, means not 
only the actual duration of the lease- 
hold estate, but the period for which 
the estate was granted; and hence 
a recovery in summary proceedings 
by the landlord by reason of the 
nonpayment of rent was a vacancy 
occurring “during the term’’). 

' 39. Minneapolis v. Minneapolis 
Sti R..Co.,.215 U.S. 417; 427; 30°SCt 
118, 54 L. ed. 259. 

40. Clarke v. Smith, 49 Md, 106, 


118 
Saunders v. Fox, 178 Ill. A. 
1 


41. 
309, 5 

42. State v. Guinotte, 156 Mo. 5138, 
517, 57 SW 281, 50 LRA 787. 

43. State v. Clifton, 57 Kan. 448, 
449, 46 P 715; State v. Barrington, 
198 Mo. 28, 95 SW 235, 257; Had v. 
Rex, 18 CanCrCas 348, 351. See Os- 
born vy. State, 24 Ark. 629, 635 (the 
.term as used in the statutory pro- 
vision that no indictment for a fel- 
ony shall be tried unless defendant 
is personally present during the trial 
means that it is necessary that de- 
fendant be in court at each and 
every time and on all occasions at 
which and when any substantive 
step is taken by the court in his 
cause, and after the indictment is 
presented by the grand jury to the 
court up to and until final judgment, 
including that also, is pronounced in 
his cause by the court, and even 
afterward, if any subsequent step 
should be taken by his counsel). 

44. Crow v. Falk, 8 Q. B. 467, 472, 
55 ECL 467, 115 Reprint 952 (the 
term as used in a charter party ap- 
plies only to the time after the voy- 
age commenced—that is, after the 
vessel had left her port). 

45. Cunard SS. Co. v. Coulson, 
[1899] 1 Q. B. 865 (construing the 
term as used in the amendment in- 
troduced by the Customs and Inland 
Revenue Act, 1878 § 12, with respect 
to the deduction to be made for de- 
preciation, to the effect that the com- 
missioners in assessing the profits 
of any trade shall “allow such de- 
duction as they think just and rea- 
sonable as representing the dimin- 
ished value by reason of wear and 
tear during the year of any machin- 
ery or plant used for the purposes of 
the concern’’). 

46. Whitehead v. American Lamp, 


Fine, dry particles of earth or other 
matter, so comminuted that they may be raised and 
wafted by the wind;** finely powdered or pulverized 
matter ;°> that which is crumbled to minute por- 
The term is also applied to small particles 
of coal which have passed through a half-inch 


‘during which 


Dutch law.®? 


DUTIES.® 


* 


DURING—DUTIES OF DETRACTION 


DUTCH BEER. A malt inebriating liquor.*® 

DUTCH LOTTERY. 
tery, the number and value of the prizes are regu-. 
larly estimated, all the ticket holders are interested 
at once in the play, and chance determines whether 
a prize or a blank shall fall to a given number.®° 


In the Duteh or class lot- 


DUTCHMAN. In the vernacular of railroad em-. 
ployees, a spliced rail is called a ‘‘dutehman,’’ * 
DUTCH NET. A net used for catching fish.°? 


DUTCH TERMS. A phrase in marine insurance 
which means that all claims and losses are to be con- 
sidered as accruing and to be paid for according to 


DUTIABLE VALUE. The value of the property 
after the debts or other allowances or exemptions 
authorized by the act are deducted.** 


DUTIES OF DETRACTION. A tax levied upon 
the removal from one state to another of property 


acquired by succession or testamentary disposi- 


ton. © 


554, 555, 

47. Reg. v. Anderson, 9 Q. B. 663, 
668, 58 ECL 663, 115 Reprint 1428 
(the term as used in a statement in 
a ground of appeal that a pauper 
served certain offices for certain spec- 
ified. years, “during which years he 
was an inhabitant and resident in 
Cc,” imports that he inhabited and 
resided in C during the whole of 
those years, and not at some time in 
those years). 

48. Farmers’ Bank y. Hooff, 8 F. 
Cas. No. 4,659, 4 Cranch C. C.-323. 

49. Binney v. Phenix Cotton Mfg. 
Co., 128 Mass. 496, 499. 

60. Burrill L. D. See also Knight’s 
Case, 3 Leon. 239, 74 Reprint 658 
(where the term is used). See gen- 
erally Duress ante p 838. 

51. U. S. v. Pico, 18 Philippine 


386, 393. 

[a] ‘*Penosos” compared. — ‘The 
use of the adjectives ‘duros’ and 
‘penosos’ qualifying the same word 


has an intensive effect and marks a 
distinction between the hardest class 
of labor which may be required of 
prisoners convicted of the gravest 
crimes in the contemplation of the 
Spanish legislator and the relatively 
lighter tasks prescribed for less 
grave offenders. The words ‘duros’ 
and ‘penosos,’ as used in this connec- 
tion, carry with them no suggestion 
of physical or mental pain ‘beyond 
that which is necessarily involved in 
the performance of enforced hard 
and laborious tasks by convicts. 
That this was the construction placed 
on the language of the code by the 
Spanish prison authorities prior to 
the American occupation, and that 
it is the construction adopted by the 
executive authorities under the pres- 
ent sovereignty, may be fairly in- 
ferred from the general provisions of 
the prison regulations in force under 
both administrations and the uni- 
form practice. in the penetentiaries 
in these Islands.” U.S. v. Pico, 18 
Philippine 386, 393. 

52. A maxim meaning “It is hard 
by conjecture to depart from _ the 
meaning of words.” Morgan Leg. 
Max. 

53. Dust as nuisance see Nui- 
sances [29 Cyc 1184]. 

54, Webster Int. D. [quot Indian- 
apolis Fdy. Co. v. Bradley, 45 Ind. 
A. 530, 89 NE 505, 506]. 

[a] Particles of iron included.— 
The word ‘dust,’”’ as used in the Fuc- 
tory Act, reauiring exhaust fans of 
sufficient power to be provided for 
the purpose of Carrying off dust from 
emery wheels aud grindstones and 
dust-creating machinery, may in- 
clude particles of iron and crystals 


etc., Co., 70 N. J. Eq. 581, 62 A'created by and thrown off by an 


emery wheel ir operation. Indianap- 
olis Fdy. Co. vy. Lackey, 51 Ind. A. 
175, 97 NE 349, 350; Indianapolis 


Fdy. Co. v. Bradley, 45 Ind. A, 530, 


-89 NE 505, 506. 


[b] Similar definitions. —(1) ‘“Harth 
or other matter in fine dry par- 
ticles, so attenuated that they 
can be raised and carried by the 
wind.’ Century D. [quot Indianap- 
olis Fdy. Co. v. Bradley, 45 Ind. A. 
530, 89 NE 505, 506]. (2) “Harthy 
or rocky matter, pulverized so fine as 
to be borne away easily by the 
wind.” Standard D. [quot Indianap- 
oOlis Fdy, Co, v. Bradley, supra]. (3) 
“Fine, dry particles of matter, that 
may be raised and carried by the 
wind.” Century D. [quot Indianap- 
olis Fdy. Co. v. Bradley, supra]. 

55. Century D. [quot Indianap- 
olis Fdy. Co. v. Bradley, 45 Ind. A. 
530, 89 NE 505, 506]. 

[a] Similar definitions.—(1) “Any 
substance reduced to powder, as dia- 
mond dust.” Standard D. [quot In- 
dianapolis Kdy. Co. v. Bradley, 45 
Ind.| An-.5'30;)89) INI 505,0506d)y9 G2) 
“fine powder, as clouds of dust.” 
Webster Int. D. [quot Indianapolis 
dy. Co. v. Bradley, supra]. 

[hb] “Bone dust.’.—Webster Int. 
D. [quot Indianapolis Fdy. Co. v. 
pyecae 45 Ind. A. 530, 89 NE 505, 

|. 

56. Webster Int. D. [quot Indian- 
apolis Fdy. Co. v. Bradley, 45 Ind. A. 
530, 89 NE 505, 506]. 

57. Indianapolis Fdy. Co. w Brad- 
ley, 45 Ind, A. 530. 89 NE’ 505, 506. 

58. See Auctions and Auctioneers 
§ 1 note 1 [c]. 

59. Peo, v. Wheelock, 3 Park. Cr. 
(Nis, ¥.) 49, 16: ) See Beer 7: Cte 
1025 note 49 [b]; and generally In- 
toxicating Liouors [23 Cyc 42], 

60. American Cyclopedia [quot 
Fleming v. Bills, 3 Or. 286, 291]. See 
generally Lotteries [25 Cyc 1631]. 
_61. Galveston, etc., R. Co. v. Wal- 
lis AT Tex. Civ. A. 120, 104 SW 418, 


62. Rea v. Hampton, 101 N. C. 51, 
52, 7 NE 649, 9 AmSR 21. See gen- 
erally Fish and Game [19 Cyc 986]. 

63, Hendricks v. Australasian Ins, 
Co., Ls; R. 9 C. BP. 460, 465. See gen- 
erally Marine Insurance [26 Cyc 566 
et seq]. 

64. Atty.-Gen. v. Brown, 5 Ont. LL. 
167, 170 (as defined by statute in re- 
lation to estates of deceased per- 
sons). 

65. See Customs Duties 8 
1 [ce]. See also Duty post 841: 

66. Matter of Strobel, 5 App. Div. 
621, 39 NYS 169, 170 [cit Wheaton 
Int. L. p 166; Frederickson v. Louis- 
eae 23 How. (U. S.) 445, 16 L. ed. 

( . 


1 note 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“+ 


ey Bd. 


DUTY. 


ness, or office." 


67. “Additional duty” see Addi- 
tional 1 C. J. p 1191 note 97. 
“Appropriate duties” see Appro- 
priate 4 C. J. p 1458 note 50. 
“Breach of duty’ see Breach of 
Duty, ICTs pis l9: 
“Certain duty” see Certain 11 C. J. 
p 74 note 47, 
“Executive duties” 
[17 Cye 1579 note 2]. 
“Impost” synonymou: 
[21 Cyc 1741 note 67]. 
“Judicial duty” see Judicial 
Cyc 1618]. 
“Legal duty” 
174 


“Fine of duty’ see Line [25 Cyc 
1441 note 15]. 

“Ministerial duty” see Ministerial 
{27 Cye 794]. 

“Positive duty” 
Cye 921 note 55]. 

“Public duty” see Public [32 Cyc 
750 note 97]. 

“Right” correlative see Right [34 
Cyc 1741 note 52]. 

68. Bouvier L. D. [quot Chicago, 


see Executive 
see Impost 
[23 
see Legal [25 Cyc 


see Positive [31 


ete Re iCo.ey Bison, 35 Ok. 897/91, 
1428 P 298]. 
[a] “The duty of the husband to 


leve and support his wife is a prac- 
tical duty and is not performed by a 
manifestaticn of sentiment without 
corresponding ne Coe v. Coe, 
CSEINe Bd. ang: 157, .l695 259 VAG 1059 
[quot Foote v. Foote, RAIN] Jee Eg: 
Dia eaoy Oba AT2ZOb ]s 

[b] “the neighbor to whom duty 
is due.”—-21 Cent. L. J. 382. 

69. Kentucky v. Dennison, 24 
How. (U.-S:) 66, 107, 16 L. ed. 717. 

[a] Power implied.—(1) An. a 
statute declaring it to be the duty of 
the jury to try, according to estab- 
lished forms and principles of law, 
all causes which shall be committed 
to them, the word “duty” includes 
both power and right. What it is a 
man’s “duty” to do, he has the right- 
ful power to Ge. Com. v. Anthes, 5 
Gray (Mass.) 185, 252. (2) The word 
“duties,” as used in a constitution 
providing that in case of the removal 
of the governor from office, or of his 
death, resignation, or inability to 
discharge the duties of the office,. it 
should devolve on the secretary of 
state, necessarily implies powers, 
and in legal effect is equivalent to 
the words ‘nowers and _ duties.” 
Chadwick y. Harhart, 11 Or. 389, 
21180. : 

[b] Discretion may be implied.— 
North Chicago St. R. Co. v. Zeiger, 


182 Ill. 9, 18, 54 NE 1006, 74 AmSR°* 


157; State v. Clary, 25 Nebr. 403, 
407, 41 NW 256. 

[e] “Power and authority” may 
imply duty and obligation. Flynn v. 
Canton Co., 40 Md, 312, 319, 17 AmR 
603; Altvater v. Baltimore, 31 Md. 
462, 467; Baltimore v. Pendleton, 15 
Md. 12, 17; Baltimore v. Marriott, 
9 Md. 160, 174, 66 AmD 326. 

[d] “Duty to coustruct.”—The 
term while including a grant of au- 
thority is more comprehensive. State 
v. Portland Gen. Electric Co., 52 Or. 
502, 98 P 160, 162. 

70. Burrill L. D. [cit 1 Blackstone 
Comm. p 123]. 

71. Worcester D. [quot Missouri 
Pac. R. Co. v. Mackey, 33 Kan, 298, 
Somos 29 ifs 

[al As service.—‘When we speak 
of duty as applied to a servant or 
employé, the matter involves his 
service or business. "We intend to 
refer to what he does in his serv- 
ices or business. When we ask 
a servant what his general duties 
are, we intend to ask him what serv- 
ices or work he generally performs.” 
Missouri Pac. R. Co. v. Mackey, 33 
Kan. 298, 315, 6 P 291. 

[b] Avoiien to justice of the 


A human action which is exactly con- 
formable to the laws which require us to obey 
them ;°* the power to command and to coerce obedi- 
ence;°? a right due from a person;"° a service, busi- 


) DUTY 


Obligation. 


190.J3.] 841 


The term is sometimes used in the 
same sense as ‘‘obligation;’’" that which one is 
bound or under obligation to do;** an obligation to 
perform some act;™* a legal obligation to perform 


some work;’> in a broad sense, every species of 


peace.—“The term ‘duties’ . com- 
prehends only the judicial acts and 
such ministerial acts as justices of 
the peace are required to perform in 
their official capacity, and do not in- 
clude such acts and services as are 
merely clerical in character and as 
are usually performed by a clerk or 
an amanuensis.” Martineau vy. Crabbe, 
46 Utah 327, 341, 150 P 301. 

[ce] “Duty and business.”’—Chi- 


cago, etc. R. Co. v. Hamerick, 50 
Ind. A. 425, “96 NE 649, 651. 
hepa] “Duty as fireman.’—In man- 


damus to compel the employment of 
an injured fireman in some position 
in the city of New York in accord- 
ance with the provisions of greater 
New York charter, an allegation in 
defendant’s answer that the relator 
was disqualified for service other 
than “duty as fireman’’ was to be 
interpreted as meaning ‘active duty 
in the uniformed service,” as distin- 
guished from “light duties,’ defined 
in another section of such charter. 
Peo. v. Sturgis, 85 App. Div. 20, 82 
NWS 295357955) 

[e] Duty of constable faithfully 
to discharge his duty means his 
whole duty, which includes his duty 
respecting all legal processes. Quim- 


by v. Adams, 11 Me. 332, 334. 

{f] “Duty of county clerk’ as de- 
fined by statute. Mont. Civ. Code 
(1895) § 4671. 

tg] “Duty of the jury.’’—Benson 
vii New Work,. ete; R-. Co; 26-R: TI: 


AO: SORA OFFS)... 
fh] “Duty of a telegraph com- 
ny.’”—Grinnell vy. Western Union 


7 Co., 113 Mass. 299, 302, 18 AmR 
485. 

{i] Pelice duty—The. word “du- 
ties,” within Rev. St. (1909) § 9807, 


authorizing the removal of police- 
men for failure to perform their du- 
ties, covers all duties implied from 
the nature of the office, and includes 
the duty not to accept money in vio- 
lation of § 9810 and the rules of the 
board of police commissioners. State 
Wet GAR ent (Mo.) 178 SW 761, 
762. 

[i] As applied to the military 
service of a trooper, the term in- 
cludes the act of the trooper in learn- 
ing to ride immediately after his en- 


listment. Bayley v. Jenners, Str. 2, 
93 Reprint 347. 
[k] “Work” synonymous.—In an 


action for negligence plaintiff’s coun- 
sel disclaimed any purpose to prove 
what were the customary or usual 
duties of brakemen on defendant’s 
road, but “he was permitted to and 
did prove what was termed the 
‘work’ of brakemen. The word ‘work,’ 
in the sense used, could mean noth- 
ing else than ‘duty. As used, the 
words are convertible terms, and ob- 


viously mean the same thing.” Chi- 
cago, ete., R. Co. v. Bragonier, 119 
Ill. 51, 68; 7 NE 688. 


72. Sharon v. Sharon, 75 Cal 


10, 16 P 345. See also Obligation [29 
Cyc 1309 note 42]. 
[a] “Obligation” compared. — “In 


reference to the payment of taxes the 
terms duty and obligation are used in 
two senses, the first being in refer- 
ence to the sovereign imposing the 
tax, the second being in reference to 
individuals. The matter of duty to 
the sovereign is fixed by the legis- 
lative enactment imposing the tax. 
The matter of obligation to individ- 
uals arises from the legal or equit- 
able relation of the parties. In nei- 
ther case is the measure of the obliga- 
tion fixed by the mere fact of an in- 
terest or estate in the land.” Spratt 
v. Price, 18 Fla. 289, 305 [quot dis. 
op. Shrigley vy. Black, 66 Kan. 213, 
OIA P8011: 

[b] As moral obligation. — The 


word as used in the act of 1793, 
declaring that it shall be the duty 
of the executive authority of the 
state to cause a fugitive demanded 
in extradition proceedings by anoth- 
er state to be arrested, etc., means 
the moral obligation of the state to 
perform the compact in the constitu- 
tion, when congress had by that.act 
regulated the mode. by which the 
duty was to be performed. The 
word “duty” was not a mandatory 
word, but merely declaratory of that 
obligation which the state was under 
as a part of its comity with other 
states. Kentucky v. Dennison, 24 
How. sCUe (S2) h665710:7%,.90 6 dus seca gle 

[ec] Moral and social obligations 
included.—In a canon proposed by 
counsel as follows: ‘A communica- 
tion-made bona fide upon any sub- 
ject-matter in which the party com- 
municating has an interest, or in 
reference to which he has a duty, is 
privileged, if made to a person hav- 
ing a corresponding interest or duty, 
although it contained criminatory 
matter which, without this privilege, 
would be slanderous and actionable” 
—the word ‘‘duty” caunot be confined 
to legal duties, enforceable by in- 
dictment, action, or mandamus, but 
must include moral and social duties 
of imperfect obligation. Harrison v. 
Bush, 5 EH. & B. 344, 348, 85 ECL 
344, 119 Reprint 509, 

{d] Two parties essential.—‘The 
expression ‘duty’ properly imports a 
determinate person to whom the ob- 
ligation is owing, as well as the one 
who owes the _ obligation. There 
must be two determinate parties be- 
fore the relationship of obligor and 
obligee of a duty can exist.” Mc- 
Gehee v. Norfolk, etc., R. Co., 147 
AS: 142, 146, 60 SE 912, 24 LRANS 

73. Bankers’ Depcsit Guaraney 
etc.. Co. v. Barnes, 81 Kan. 422, 425, 
LOS PR? O9Ts Crockett v. Barre, 66 Vt. 
269; 272, 29 A 147 [eit Soule Syn. 
(ed 1880) pp 129, 337] (‘one’s re-* 


sponsibility is its liability, obliga- 
tion, bounden duty’’). 
74, (Bex, Civ. 


Taylor v. White, 
A.) 113 Sw 554, 556. 

[a] “Duty” used in connection 
with “will” and “may” in an instruc- 
tion to a jury. North Chicago St. 
R. Co. v. Zeiger, 182 Ill. 9, 13, 54 NE 
1006, 74 AmSR 157. 

Allen v. Dickson, Minor (Ala.) 
119, 120. 

[a] “Duty by law imposed.”’—The 
term as used in Pen. Code § 288, 
punishing omission to perform a 
duty by iaw impcsed, has reference 
to persons designated by the com- 
mon law and by the statute, as par- 
ents, guardians, or those ‘who, by 
adoption or otherwise, have assumed 
the relation in loco parentis; and the 
duty so to do is made obligatory on 
them by statute, although not re- 
guired by the common law. Peo. v. 
Pierson, 176 N. Y. 201, 205, 68 NE 
243, 98 AmSR 666, 43 LRA 187. 

[b] As legal obligation.—In an 
indictment against a railroad station 
agent who was authorized to hire 
and pay extra help required at his 
station, taking receipts therefor 
which were turned in as a part of 
his accounts as cash, for forgery of 
such a receipt, an allegation that it 
was a part of his duty to have 
the party to whom the money was 
paid sign a receipt, and when signed 
it was his duty to turn it in as cash, 
imported a legal obligation in the 
performance of’ his services for the 


company. Pelton v. State, 60 Tex. 
Cr. 412, 132 SW 480, 481, AnnCas 
1912C 86. 

[ce] “Legal obligation”  distin- 


guished,—‘“‘ ‘Duty’... is not confined 
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obligation.7® 
Debt. 


law.7§ 


Tax. The word is also used to designate a tax 
or impost due to the government upon the importa- 
tion or exportation of goods;7® an indirect tax im- 
posed on the importation, exportation, or consump- 
tion of goods; having a broader meaning than 
tom,’’ which is a duty imposed on imports or ex- 


ports.®° 


In pleading. There are instances where the word 
may be used in a pleading, although perhaps not 
with the utmost propriety, in characterizing the na- 
ture of plaintiff’s employment, as where the word is 
used as descriptive of an ultimate fact as to the 


to obligations enforced by law. Giv- 
ing information as to the character 
and capabilities of a former servant 
(for example) is not a legal obliga- 
tion enforced by law. The law recog- 
nizes its existence as a social obliga- 
tion which cannot be performed un- 
less it creates a privileged occa- 
sion.” Doane v. Grew, 220 Mass. 
Amel eel OT ONO G20; Male Ast ote 
774, AnnCas1917A 338. A 
{d] “Specific duty.”—‘‘A duty im- 
posed by law is specific when a case 
or state of circumstances exists 
proper for its discharge. A specific 
duty may arise in two ways. It may 
be imposed directly, as when a pub- 
lic officer is directed by statute to 
execute a particular conveyance to a 
person by name, or it may arise out 
of a general duty imposed by law, 
as where a case or state of circum- 
stances has arisen such as was in 
the contemplation of the law impos- 
ing such general duty as the object 
and occasion of its exercise. In 
either case the duty becomes specific 
the moment a proper occasion arises 
for its exercise.’ Morton y. Comp- 


troller Gen. 4 S. C. 430, 473. See 
also Specific [36 Cyc 526]; 
{e] Relative to communications 


which are privileged because of a 
“duty”? to make them the term is not 
confined to legal duties which may be 
enforced by indictment, action, or 
mandamus, but includes moral and 
social duties of imperfect obligation. 
Harrison v. Bush, 5 E. & B. 344, 349, 
85 HCL 344, 119 Reprint 509. 

{f] Duty of taking oath of office. 
—Where an act providing for the ap- 
pointment and prescribing the duties 
of registrars of election requires 
them to take an oath before enter- 
ing upon their office, and imposes. a 
penalty for neglect to perform its 
duties, the taking of the oath is not 
a duty. That term includes only the 
official acts to be done by the officer 
after being duly sworn. State v. 
Maynard, 41 Conn, 540, 541. 

fe] “Duty quasi judicial. State 
v. Briede, 117 La. 183, 41 S 487, 489. 

{h] “Function” compared.— “The 
term .‘duty’ may be used in a sense 
too strict to stand the test of legal 
eriticism. We say familiarly, that it 
is an officer’s duty to serve process— 
to obey the mandate of the writ. 
Now it is his function to do so, but 
is it necessarily his duty, in an ab- 
solute sense? If not, then there is 
no absolute ‘right on the part of a 
suitor to the performance of the 
function. If the right and duty were 
absolute, that a writ must be served 


date, and indorsed with a true re- 
turn,—then an officer could not de- 
feat an action for an escape on 
mesne process, by shewing that the 
plaintiff had no lawful claim against 
the debtor. Yet, that he can, is an 
elementary principle.” Hartford 
County Bank vy. Waterman, 26 Conn. 
324, 338. 

76. Pllison v. Georgia ER Copa sz 


The term is sometimes used also in the 
sense of debt;’7 a thing due and recoverable by 


DUTY—DWELL 


, 


character of the work which he was required to do, 


oe 


cus- | nage.5* 


non.’ 2° 
DWELL.®* 


**dwelger,’’ 


Ga. 691, 700, 18 SE 809. 
Obligation [29 Cye 1308]. 

Ties HOx syn Hulls. a 3Connm29b 0305 
[cit Fowler v. Frisbie, 3 Conn. 320, 
324]. 

78. Tomlin L. D. [quot Pacific Ins. 
Co. v. Soule, 7 Wall. (U. S.) 4338, 445, 
19) i. -ed.795]. 


[a] When applied to a pecuniary 
obligation “it has not the signification 
of trespass, tort or damage. In the 
statute, it is not contra-distinguished 
from debt, but merely presents the 
same idea by another term of equiv- 
alent meaning, that it may be the 
more intelligible. The word ‘duty’ 
obviously must be construed with 
some limitation; otherwise it will in- 
clude the natural, moral and social 
obligations, for which no one will 
eontend. So usual is it to understand 
it as commensurate with debt, that 
the pecuniary demands of govern- 
ment for the most part receive that 


See also 


appellation.” Fox v. Hills, 1 Conn. 
295, 304. 
79. Black L. D. See also Customs 


Duties 17 C. J. p 528; Internal Reve- 
nue [22 Cyc 1592]. 

{a] In its most enlarged sense, 
“duty” is nearly equivalent to “tax,” 
embracing an imposition or charge 
levied on persons or things. Union 
Bank’ v. Hill, 3 Coldw. (Tenn.) 325, 
328 [cit Story Const. § 949]. 

{b] In its more restrained sense, 
“duties” is often used as equivalent 
to “customs” or ‘imposts.” Pacific 
Ins:. Co. v. Soule, 7, Wall.. (U.;-S.) 
433, 445, 19 L. ed. 95; Union Bank v. 
Hill, 3 Coldw. (Tenn:) 325, 328 [cit 
Story Const. § $49]. 

{c] “Tax” compared.—Rensselaer, 
ete., R. Co. v. Delaware, ete., Co., 88 
Misc.. 639, 647,152. NYS 9376. See 
also U. S. v. Fifty-Nine Demijohns 
Aguadiente, etc., 39 Fed. 401, 402 
(distinguishing ‘duty’ from “tax” 
which is applied to imposts from in- 
ternal revenue). 

{[d] “Wharfage fee” distinguished. 

—‘‘The wharfage fee charged under 
the city ordinances in question is in 
no sense a tax. It is a charge made 
as compensation for the use of the 
wharves built and maintained for 
the benefit of vessels engaged in com- 
merce. The distinctions between 
such a charge and a tax, toll, im- 
post, or custom is too obvious to ad- 
mit of discussion.’ Keokuk v. Keo- 


kuk Northern Line Packet Co., 45 
Iowa 196, 213 [aff 95 U. S. 80, 94 L. 
ed. 377]. 

80. 


Cooley Taxation p 3 [quot Pol- 
lock v. Farmers’ L. & T. Co., 
U2 8S. 601, 622, 15<SCt 9125 39 a. 
1108]. 
[a] It is not merely a duty on the 
act on importation, but is a duty on 
the thing imported. It is not, taken 
in its literal sense, confined to a duty 
levied while the article is entering 
the country, but extends to a duty 
levied after it has entered the coun- 
try. Brown v. Maryland, 12 Wheat. 
(U. S.) 419, 436, 6 L. ed. 678. 
[b] “By the terms tax, 


158 


impost, 


as that one of the duties which plaintiff was em- 
ployed to perform was to inspect his Iocomotive.** 
Duty on tonnage. A charge upon a vessel, accord- 
ing to its tonnage, as an instrument of commerce, 
for entering or leaving a port, or navigating the pub- 
le waters of the country;*? a tax graduated ac- 
cording to the capacity of the ship or vessel;®* ton- 


DUTY OF WATER. The quantity of water es- 
sential to the irrigation of any given tract.®® 
D. V. N. An abbreviation for ‘‘devisavit vel 


The word is derived from the Danish 
and has been defined as meaning to 
abide;** to abide as a permanent resident;® to 


and duty, mentioned in the ordinance 
See 1787 that the navigable waters 
eading into the Mississippi and the 
St. Lawrence shall be common high- 
ways, forever free, without tax, im- 
post, or duty therefor] is meant a 
charge for the use of the govern- 
ment, not compensation for improve- 
ments.’ Huse v. Glover, 119 U. S. 
5435 15495) VSCt (3135 “Om wed. at 87 
[quot Sands v. Manistee River Impr. 
Coypt23s , S. 288) (297, cs O tala mon: 
L. ed. 149]. 

Sl. Pittsburgh, » ete..weR. + Co. sv. 
Lightheiser, 163 Ind. 247, 254, 71 NE 


218: ‘[quot Chicago, .ete., R.; Cos ve 
Hamilton, -42°-Ind, A: 512, 85) NE 
1044, 1046]. 

fa] “The allegation is one of ul- 


timate fact, and is partially descrip- 


tive of what his contract was.” 
Pittsburgh, etc, R. Co. v:' Lighthei- 
ser, 1638—-Indiy 247, 2545 7D NE: 2s 


[quot Chicago, etc., R. Co. v. Hamil- 

ton, 42 Ind. A. 512, 85 NE 1044, 1047]. 
82. Huse vy. Glover, 119 U. S. 543, 

549,.7. SCt..313, 30 Led: 487: 

[a] “Pilotage fees” distinguished. 
—The fact that by the pilotage laws 
of a state the pilotage fees fixed are 
based in part on the tonnage of the 
vessel, and that a percentage of such 
fees is required to be paid to the 
state pilot commissioners, does not 
render the statute unconstitutional 
as imposing a tonnage duty. The 
pie 206 Fed. 148, 149, 124 CCA 
214. 

83. Hackley v. Geraghty, 34 N. J. 
ie Be 336 [cit Bouvier L. D.; Jacob 
84. Alexander v. Wilmington, etce., 


Rai€o:0384 S.C. 14/5945 595 

65>. Hough «vs Porter, (5iheOrng3sts: 
oo oa, 982" PPLORS hl O2s O20 ke 
728. 

86. See Devisavit Vel Non 18 C. J. 
p 1038. 

87. See Dwelling House post p 843; 


and generally Domicile ante p B90. 

“Actually dwells” see Actually 1 
Ci J. p 1186 note) 9:6: 

88. Brentwood School Dist. No. 2 
vi, Pollard, 55 N. H,7503, 504. 

89. Webster- D. [quot Turney v. 
State, 60 Ark. 259, 260, 29 SW 893; 
Hinds v. Hinds, 1 Iowa 36, 41]; Ex 
p. Blumer, 27 Tex. 734, 736. 

fa] Permanent abode implied.— 
(1) The term as used in a statute, 
declaring that any person resident at 
any town, who has not within one 
year received support or supplies 
from some town as a pauper, shall 
be deemed to have a settlement in 
the town where he then “dwells and 
has his home,” means some perma- 
nent abode and residence with inten- 
tion to remain, orat least without an 
intention of removal, something more 
than the habits and life of a wan- 
derer, who has no place where he has 
a right to continue and call it and 
elaim it as his rightful home. Tur- 
ner v. Buckfield, 3 Me. 229, 231 [quot 
in part North Yarmouth v. West 
Gardiner, 58 Me. 207, 210, 4 AmR 
279]. (2) But it is not necessary 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


DWELL—DWELLING OR DWELLING HOUSE 


inhabit °° for a time;*! to have a habitation; to 
have a habitation for some time or permanence; to 
be domiciled ;°* to live in a place;°® to live during a 
considerable period in a place;°® to remain;** to re- 
side ;°S to have a fixed place of residence, ete.®° 
term invariably involves the idea of the present 
home of a person, whether it is designed to be perma- 
nent or temporary, and whether 
special purposes,+ but it is not to be restricted in 
meaning to actual presence, since such meaning is 


not attributed to it in common 


that he have a dwelling house in the 
town, so long as he uniformly re- 
sides there. Parsonfield vy. Perkins, 
2 Me. 411. (3) As used in a statute 
authorizing probate courts of the 
county in which the deceased “last 
dwelt” to take jurisdiction of his 
estate, the term means the county in 
which the deceased was an inhab- 
itant, unless he was a stranger and 
had only a residence, and did not 
give a judge of a county where.a 
man happens to die jurisdiction,. al- 
though the man was on a temporary 
absence from home. Harvard Col- 
lege v. Gore, 5 Pick. (Mass.) 370, 
379. (4) “Dwells,’ as used in 9 & 
10 Vict. c 95, § 128,-giving the su- 
perior court a concurrent jurisdiction 
to the county court where ‘“‘the plain- 
tiff dwells more than twenty miles 
from the defendant,’ means the or- 
dinary dwelling of the party, and not 
a place like a jail, where a person is 
temporarily detained, and may be for 
a single night or day in custody. 
Dunston. vy. “Paterson}): 5" Cc. BU NCS: 
267, 277, 94 ECL 267, 141 Reprint 
106. See also Macdougall v. Pater- 
SON, IC. Bay 7555169, "ho sO Tbs 
EngL&Eq 510, 138 Reprint 672; 
Shiels sv Rate? (CayB a 6s) te s62, 
ECL 116, 137 Reprint 47 (construing 
the same statute); Taylor v. Crow- 
land” 'Gais...ete;, Co,,, 14 bxch: 7157 12; 
156 Reprint 720. (5) But see Brent- 
wood School Dist. No. 2 v. Pollard, 
55 N. H.-503, 505° C‘to dwell ..: does 
not indicate permanency of location 
or of time’’). 

_ 90. Worcester D. [quot Eatontown 
v. Shrewsbury, 49 N. J. L. 188, 190, 
6 A 319]; Gardener v. Wagner, 9 F. 
Cas. No. 5,218, Baldw. 454, 459. 

91. Webster D. [quot Turney v. 
State, 60 Ark. 259, 260, 29 SW_ 893; 
Hinds v. Hinds, 1 Iowa 36, 41]; Ex p. 
Blumer, 27 Tex. 734, 736. 

92. Gardener v. Wagner, 9 F. Cas. 
No. 5,218, Baldw. 454, 459. 

98. Webster D. [quot Turney v. 
State, 60 Ark. 259, 260, 29 SW 893]; 
Ex p. Blumer, 27 Tex. 734, 737. 

94. Webster D. [quot Turney v. 
State, 60 Ark. 259,260, 29 SW 893]. 

95. Gardener v. Wagner, 9 F. Cas. 
No. 5,218, Baldw.- 454, 459; Ex p. 
Blumer, 27 Tex. 734, 736. 

96. Webster D. [quot Turney v. 
State, 60 Ark. 259, 260,.29 SW 893; 
Hinds v. Hinds, 1 Iowa 36, 41]. 

97, Webster D. [quot Turney v. 
State, 60 Ark. 259, 260, 29 SW 893]. 

98. Worcester D. [quot Eatontown 
v. Shrewsbury, 49 N. J. L. 188, 190, 
6 A 319]; Gardener v. Wagner, 9 F. 
Cas. No. 5,218, Baldw. 454, 459. 

fa] A person residing in one place 
and carrying on business in another 
cannot be held to dwell at his place 
of business. Sheils v. Rait, 7 C. B. 
116, 62 ECL 116, 187 Reprint 47; Kerr 
Vi Haynes 29> ld. OF BYez0: 

99. Worcester D. [quot Eatontown 
v. Shrewsbury, 49 N. J. L. 188, 190, 6 
SNe BACB 

1. Ex p. Blumer, 27 Tex. 734, 736. 

2. Eatontown v. Shrewsbury, 49 
NAT. 2. 188, 190)°6° A 319. 

[a] &wo or mere places.—(1) A 
person may dwell in two or more 
places. Butler v. Ablewhite, 6 C. B. 
N.S. 740, 95 ECL 740, 141 Reprint 
642. (2) Where a member of parlia- 
ment had a dwelling house in West- 
minster, which he occupied three or 
four months in the year, for the pur- 
pose of attending parliament, it was 


The 


tle.) ® 
for general or 


parlance or by | they are used.’ 


held that he dwelt there as well as 
at his country residence. Bailey v. 
Bryant, 1 E. & EH. 340, 102 HCL 340, 
120 Reprint 936. 

[b] Legal settlement distin- 
guished.—‘‘A citizen may well have 
his home in one town, with all the 
privileges of an inhabitant, and yet 
have his legal settlement in another 
town. For instance, if he should re- 
side four years in a town, own and 
occupy real property there, gain a 
livelihood there for himself and his 
family, without any intention of re- 
moving, he might, notwithstanding, 
be removed to the place of his law- 
ful settlement, in case he should be- 
come chargeable. But it would be 
hard to say he had no home there, 
that he did not dwell there, and 
therefore that he should not be per- 
mitted to vote there.’ Putnam v. 
Johnson, 10 Mass. 488, 502. 

38. Freeney v. State, 129 Ga. 759, 
766, 59 SE 788. 

4 See generally Arson § 14: Bur- 
glary § 31 et seq; Homicide [21 Cyc 
823]; Larceny [35 Cyc 64]; Replevin 
[34 Cye 1366]; Sheriffs and Consta- 
bles [35 Cyc 1265, 1276, 1643]; Tax- 
ation [37 Cye 951]. 

“Cottage” equivalent see Cottage 
15 C. J. p 348 note 52 [a]. 


5. Glover v. National F. Ins. Co., | 


Shr Hedy) L258 1307 BOR COA: 195: 

6. Sanders yv. Dixon, 114 Mo. A. 
229, 247, 89 SW 577 [quot Bolin v. 
Tyrol Inv. Co., (Mo. A.) 160 SW 588, 
591]. 

7. North British, etc., Ins. Co. v. 
Tye, 1 Ga. A. 380, 383, 58 SE 110. To 
same effect Robbins y. Bangor R., 
ete.,. Co.,- 100 Mes 496, 62 A 136, 1 
LRANS_968. 

The term has been held to in- 
@)rA“barnaimbitcherty.. iBeo; 
16' Mich. 142, 148. (2) A boarding 
house. Robbins v. Bangor R., etc., 
Co., 100 Me. 496, 505, 62 A 136, 1 
LRANS 963. (3) A building erected 
for a storehouse, near a mine, used 
by the owner of the mine, when 
working it, as a dwelling house, 
there being a bedstead and cord in 
the house. McLane vy. State, 4 Ga. 
335, 339. (4) A building occupied by 
one in charge of a plantation, who 
ordinarily sleeps in one room of it, 
although another ‘room may be oc- 
easionally occupied as an office or 
bedroom by another. Ashton v. State, 
68 Ga. 25, 26. (5) A building, part of 
which is used for a bank or business 
purposes. Corey v. Schuster, 44 Nebr. 
269, 62 NW 470. (6) A building, the 
front room of which on the first 
floor was occupied as a Store, the 
back room as a dining room, and the 
upper rooms as sleeping apartments 
for the owner. Samanni v. Com., 16 
Gratt.” (57 — Valin b43in 545° CORA 
counting room used by a clerk as 
his regular sleeping apartment. State 
v. Outlaw, 72 N. C. 598, 602. (8). A 
courthouse and jail, when the jailer 
lives with his family in a part of 
the building. Peo. v. Van Blarcum, 2 
Johns. (N. Y:) 105. To same -effect 
Sanders v. Dixon, 114 Mo. A. 229, 
JAS SOP SIWe Oil We (9) A dairy or 
Jaundry. State v. Langford, 12 N. C. 
258. (10) A furnished room used by 
a single man as a lodging room, in 
the basement of a building, the up- 
per part of which was occupied in 
the daytime by him and others as 
offices. Peo. v. Horrigan, 68 Mich. 
491, 86 NW 2385. (11) A gear-house. 


DWELLING or DWELLING HOUSE.* 
words are not free from ambiguity,® and are of mul- 
tiple meanings,® which vary with the sense in which 


.fence. 


[19C.J.] 843 


the legicographers.? 

DWELLER’S CASTLE. The name probably has 
its origin in feudal times, when men were compelled 
to protect themselves in their habitations by pre- 
paring them against attacks, and thus in time the 
dwelling came to be known as the ‘‘dweller’s eas- 


The 


Many definitions have been given 


Bryant vy. State, 60 Ga. 358, 359. (12) 
A house in which the owner resided, 
although absent at the time, where 
the beds, carpets, and curtains had 
been left in their places, while some 
of the household effects were packed 
in boxes, and the more valuable ar- 
ticles removed. Schwabacher v. 
Peo., 165 Ill. 618, 46 NE 809, 811. (13) 
A house joined to a dwelling house 
by an uninclosed gallery and roof 
in which fodder was stored. Spears 
v.- State, 92 Miss. 613, 46 S 166, 167, 
16 LRANS 285. (14) A house which 
is occupied by a family, although 
they have left the house and 
rented it, and have left some of 
their goods therein with intention of 
returning. Harrison v. State, 74 Ga. 
801, 803. (15) A jail or prison. Peo. 
VV.) Cotteraljii3 pJiohnsy (GN. Ys) 15, 
120. (16) A log cabin belonging to 
the owner of a tobacco factory, in 
which the superintendent of the fac- 
tory usually slept. State v. Jake, 
60 SN.NC. Aide, 473% [quot State vs 
Weber, 156 Mo. 257, 260, 56 SW 893]. 
(17) A loghouse without fire or fire- 
place, and with its single window 
boarded up, built for the use of wood- 
choppers when working near by, in 
which several persons were staying 
temporarily, with the consent of the 
Owner, Sleeping and eating there. 
State v. Weber, supra. (18) An en- 
tire building with but a single room 
and occupied by a single person as 
a home or resi.lence. Smith v. Bir- 
mingham Water Works. Co., 104 Ala. 
315, 324, 16 S 128, 125. (19) A net 
house near the building which de- 
fendant occupied as a dwelling, used 
not only for preserving the nets, but 
in the occupation of defendant as 
fisherman, and also as a permanent 
dormitory for his servants, although 
not included with the house by a. 
Pond v. ,Peo., .8 .Mich., 150. 
(20) A part of a storehouse, com- 
municating with the part used as a 
store, which is habitually slept in by 
the owner or one of his family for 
the purpose of protecting the prem- 
ISESY BL Sate Ve Outs NON IN Ge eloGE 
130. (21) A. railroad -car. ; Gibbs v. 
State, 8 Ga. A. 107, 68 SE 742. (22) 
A room in a college building. Gay 
v. McGill, 15 Sc. Sess. Cas. 90. (23) 
A room in a hotel. Peo. v. Carr, 255 
Til. 203, 99 .NE). 357, 358, 41, LRANS 
1209, AnnCasi918D 864. (24) A room 
in a hotel for which a person who 
had no other place of abode paid 
rent by the week, and in which he 
kept his personal effects. State v. 
Johnson, 4 Wash. 593, 30 P 672, 673. 
(25) A room in which a person 
sleeps and lives, although it is in a 
building in which other rooms are 
devoted to business purposes. State 
v. Smith, 14 Mo. A. 585. (26) A 
room occupied by a gardener over his 
employer’s coach house. Holly v. 
Burke, 21 Ir. L. 79. (27) A room or 
an apartment in a public inn. Jones 
v. State, 975 Ga. 825, 827, (28) A 
reom separated from another by 
about four feet, both being in- 
closed under the same roof, and 
connected by porches on each side 
extending from the door of one to 
the door of the other, in one of which 
rooms a person lived, the other be- 


ing used for storing and keeping 
things not in immediate use. State 
v. Hutchinson, 111 Mo. 257, 20 SW 


34. (29) A school building, one part 
of which is occupied as a habitation, 


844 [190.d.] 


in adjudicated cases, and they are not entirely har- 
The usual line of demarcation has been 
the use to which the building is devoted as a habita- 


monious.® 


with interior communication between 
the parts. U.S. v. Cardish, 145 Fed. 
242, 247. (30) A schoolhouse, which 
is the dwelling of the school for the 
purposes of education. State v. 
O’Brien, 2 Root (Conn.) 516. (31) A 
set of apartments in a tenement 
house opening into a common hall. 
Sanders v. Dixon, 114 Mo. A. 229, 247, 
89 SW 577, 582; Mason v. Peo., 26 
N. Y. 200, 202. (32) A set of rooms 
in a college. Barnes v. Peters, L. R. 
4 Cc. P. 539, 541. (88) A small log 
house. State v. Weber, 156 Mo. 257, 
56 SW 893. (34) A  smokehouse. 
State v. Whit, 49 N. C. 349, 352. (35) 
A smokehouse opening into the yard 
of a dwelling house. State v. Twit- 
ty, 2 N. C. 102. (36) A storehouse in 
which the employees of the owner 
habitually slept. State v. Pressley, 
SOP INGEOH L804 Else. me Cou)ueA HS tone On 
the ground floor of a dwelling house, 
both store and dwelling being occu- 
pied by the owner thereof. Peo. v. 
Griffin, 77 Mich. 585, 586, 43 NW 1061. 
(38) A storehouse used as a regular 
sleeping apartment, although for the 
sole purpose of protecting the prem- 
ises. State v. Outlaw, 72 N. C. 598. 
(39) A storehouse used habitually 
and usually by the owner, or his 
clerk or servant, as a place of sleep- 
ing. State v. Jenkins, 50 N. C. 430, 
432. (40) A store standing out of 
the yard and curtilage, and separated 
therefrom, if the owner or his serv- 
ants sometimes sleep therein. State 
vy. Wilson, 2 N. C. 242. (41) A tent 
of cloth. Corey v. Schuster, 44 Nebr. 
269, 62 NW 470. (42) A two-story 
frame building used on the first floor 
for mercantile purposes, and as a 
residence for a family on the second 
floor. Corey v. Schuster, supra. (43) 
A veranda. McDorald v. Spang, 55 
Mise. 332, 105 NYS 617, 620. (44) A 
wooden shed affixed to a house and 
supported on wooden posts which 
had been erected over the piece of 
ground for eighteen years. Ashworth 
v. Heyworth, L. R. 4 Q. B. 316, 317. 
(45) One room in a house of nine 
rooms, the other rooms being let to 


other tenants, and the owner not 
dwelling on the premises. Thomp- 
son y. Ward, L. R. 6 C. P. 327. (46) 


-One room of a house which the own- 
er used as a shoe shop, connected 
with the rest of the house. Peo. v. 
Dupree, 98 Mich. 26, 56 NW 1046, 
1047. (47) Separate apartments ina 
barrack. Gay v. McGill, 15 Sc. Sess. 
Cas. 90. (48) Separate apartments in 
the same building and occupied by 
several families separately and inde- 
pendently of each other. Smith vy. 


Birmingham Water Works Co., 104 
Mamta, low se dzio, wed.) =C49)r De 
different rooms of a house, with 


doors and entry common to all, and 
each room of the particular occu- 
pants. State v. Descant, 117 La. 1016, 
42 S 486, 488 [cit Clark Cr. Law pp 
236, 237 c 10]. (50) The front porch 
of a dwelling house, covered by a 
roof. Downer v. State, 10 Ga. A. 
827, 74 SE 301, 302. 

{b] The term has been held not 
to include: (1) A barn. Jones v. 
Fletcher, 41 Me. 254, 256. (2) A barn 
and granary. State v. Camp, 64 Vt. 
295, 21 A 1114. (8) A barn inclosed 
by a fence disconnected from the 
dwelling, and no portion of which 
is applied to purposes of a dwell- 
ing house. Hutchins v. State, 3 Ga. 
A. 300, 59 SE 848, 849. (4) A barn, 
used for storing grain, three hundred 
yards from the dwelling house and 
in a different inclosure. Whalen v. 
Com., 32 SW 1095, 1096, 17 KyL 921. 
(5) A bedroom over a stable in a 
yard, not under the same roof nor 
having any direct communication 
with the house. Rex v. Turner, 6 C. 
& P. 407, 25 ECL 498. (6) A box 


car where men eat and sleep. Rex 
ve Guilex, 912 ‘"OntWN*223799 C7). A 
building in which the basement was 
used as a shoe store, the first floor 
as a dry goods store, and the up- 
stairs for dwelling purposes. Bow- 
ditch v. Norwich Union F. Ins. Co., 
193 Mass. 565, 79 NE 788, 789 [cit 
Dougherty v. Greenwich Ins. Co., 64 
Nw J., Ga. -716,, 42, ‘A, 485,46. A. 1099]. 
(8) A building partly finished, one 
and a half story high, with two 
rooms beside a bedroom, Horvey v. 
Luce, 31 Me. 346. (9) A business 
block used as a dwelling. In re Lam- 
mer, -14 FB. Cas. 58,031,..7%. Biss. 269. 
(10)) As cabin + of» .4isship: Rex v. 
Humphrey, 1 Root (Conn.) 63. (11) 
A corncrib without the curtilage. 
Hutchings v. State, 3 Ga. A. 300, \59 
SE 848. (12) A cellar used for stor- 
ing ice and beer, with no internal 
communication with the living rooms 
of the house, and not under the con- 
trol of the occupant of the building. 
State v. Clark, 89 Mo. 423, 1 SW 332. 
(13) A garage and storeroom,. Jones 
v. Williams, 56 Wash. 588, 106 P 166, 


168. (14) A houseboat drawn upon 
the beach. Nagel v. Peo., 229 Ill. 598, 
82 NE 315, 3f8.. (15) A house) in 


which no member of the family ‘slept, 
and used for the sale of goods, al- 
though within thirty feet of it, and 
within the same inclosure. Armour 
v. State, 3 Humphr. (Tenn.) 379, 385. 
(16) A house of ill fame. Bastian 
v. British American Assur. Co., 143 
Calgt2875 UTP 68.65, (6OunuEVA SO 5 
(17) A millhouse in which no one 
sleeps, at a distance of seventy-five 
yards from its owner's dwelling 
house, but separated by a _ public 
highway therefrom. State v. Samp- 
son, 12'S. 'C. 567, 569,032, AmR 51/3. 
(18) An awning in front of a building 
extending thirteen feet from the 
house line to the curb, supported by 
five posts and covered with-a roof of 
transparent glass. Olcott v. Shep- 
pard, 96 App. Div. 281, 89 NYS 201, 
202. (19) An open piazza in front of a 
dwelling house and attached to it. 
Henry v. State, 39 Ala. 679, 681. 
(20) An unfurnished room in a house, 
at a weekly rent, the landlord and 
other tenants occupying rooms in the 
house. McCay v. Chambers, 21 Ir. 
E569: (21) A private sanitarium. 
Barnett v. Barnett Inst., 134 App. 
Div..92Z1 PITS MNY S45.) (22) Av room 
occupied by a lodger, the key to the 
outer door of which room 1s kept by 
the landlord. Monks v. Dykes, 4 M. 
& W. 567, 568, 150 Reprint 1546. 
(23) A separate room forming part 
of a set of chambers in the temple. 
Cuthbertson v. Butterworth, L. R. 4 
C. P. 523. (24) A servant’s house 
one hundred and:fifty feet distant 
from main dweliing. North British 
GLC. 2INs. Cora Ve, Aye ile GaAs pieS0) 
58 SE 110, 111. (25) A shanty put 
up and occupied for the sole purpose 
of preventing the condemnation of a 
stone quarry, and not in good faith. 
Morris v. Schallsville Branch, etc., R. 
Co., 4 Bush (Ky.) 448. (26) A small 
one-room structure which has not 
been occupied as a dwelling for eight 
or ten years, and which is unfit for 
habitation, and has for many years 
been used only for the storage of 
cotton. Henderson y, State, 105 Ala. 
82, 16 S 931. (27) A storehouse used 
occasionally only by the owner, or 
his clerk or servant, as a place of 
sleeping. State v. Jenkins, 50 N. C. 
430, 432. (28) A store or saloon 
which was not originally intended for 
a dwelling house, and which was in 
no wise adapted for such purpose, al- 
though the owner had moved into 
such store and claimed to occupy it 
as his dwelling. In re Lammer, 14 F, 
Cas. No. 8,031, 7 Biss. 269. (29) A 
tenement bought and held merely as 
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tion for man;® but the particular meaning intended 
to be expressed by it when used in a given instance, 
may be rendered obvious by the context or attend- 


an investment, and which the owner 
himself has never occupied as a 
dwelling. Louisiana, etce., R. Co. v. 
Moseley, 117 La. 318, 41 S 585, 586. 
(80) A tent or open shed. Callahan 
v. State, 41 Tex. 43. (81) A vacant 
house. Peo. v. Handley, 93 Mich. 46, 
62°) NW! 1032: (382) Disconnected 
buildings which are not occupied by a 
member of the family. State v. 
Randall, 36 Wash, 438, 439, 78 P 998 
[quot Bish. Stat. Crimes 3 ed § 278]. 
(33) The houses which one owns and 
rents to other persons. Humes vy. 
Taber, 1 R, I. 464, 471. (384) Uncom- 
pleted buildings not furnished with 
either doors or windows, and not oc- 
cupied nor reasonably capable of oc- 
cupancy for dwelling purposes. Whit- 
tingham v. Hopkins, 70 N. J. L. 322, 
57 A 402, 404. 

8. Baltimore y. Hampton Ct. Co., 
126 Md. 341, 348, 94 A 1018. 

9. Baltimore v. Hampton Ct. Co., 
126 Md. 341, 348, 94 A 1018. 

{a] Use of building as affecting.— 
(1) “Whether a building is or is not 
a dwelling-house depends upon the 
use to which it is put. A barn may 
be converted into a dwelling-house, 
or a dwelling-house into a barn, by a 
change of uses; so an infirmary may 
or may not be a dwelling-house, de- 
pending in no wise upon the question 
of its ownership or the purposes of 
its original construction, but upon 
outside facts and _ circumstances.” 
Davis v. State, 38 Oh. St. 505, 506. 
(2) A building originally erected asa 
dwelling house, but subsequently for 
many years used for other purposes, 
cannot be regarded as a dwelling 
house. New York Fire Dept. v. Buhl- 
er, 35 N.. Y. 1%7,,.33-HowPr, 378, 383. 
(3) “Whether a building was a 
‘dwelling house’ or not, depended 
upon the fact whether it was usually 
occupied by persons lodging therein 
at night, and not upon the popular 
understanding of that term. If a 
part of it was occupied as a sleeping 
room, it was sufficient although other 
parts might be used for other and 
entirely different purposes... . It 
matters not how rude and devoid of 
comforts this dwelling may be; if it 
is the usual sleeping place of a 
human being, and he is occupying it 


when it is feloniously burnt, the 
statute makes it arson in the first 
degree.” State v. Jones, 106 Mo. 302, 
$10, 17 Sw. 3:66. (4) A building 


erected for a store or warehouse does 
not become a dwelling house because 
a place is fitted up in it for persons 
to sleep at night. Neither does a 
dwelling house cease to be such, al- 
though a part of it has been con- 
verted into a store. New York Fire 
Dept. v. Buhler, 1 Daly (N. Y.) 391, 
394. (5) And a dwelling house may 
cease to be such without undergoing 
any change as a building. If, for ‘ 
example, the furniture is removed, 
and it is temporarily abandoned to a 
carpenter for repairs, no one sleeping 
in it to protect some articles of fur- 
niture, its character as a dwelling is 
suspended. State v. Huffman, 136 
Mo. 58, 37 SW 797. 

{b] Unfinished building.—(1) The 
term means a dwelling house that is 
or has been actually occupied by an- 
other for the use specified, and hence 
does not include a building in pro- 
cess of erection to be used as a dwell- 
ing, but which has never been used 
for the purpose for which it was be- 
ing erected. State vy. Wolfenberger, 
20 Ind, 242. (2) A structure intended 
for a dwelling house when completed, 
consisting of one main room, with a 
piazza and a shed room, covered as 
to the piazza and about half way up 
the rafters on the front part of the 
main room, and as to the balance of 
the main room and shed room un- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ant circumstances;?° and usually 


had to those aids to interpretation to ascertain what 
is meant. In its broadest significance the word de- 
notes a building used as a settled human abode;™ 
and, in common parlance, when not qualified, con- 
veys the notion of a home,!* although a suite. of 
rooms occupied by one man may be his dwelling 
There is a diversity of opinion as to what 
does, and what does not, constitute a part of the 
Some cases include all within the 


house.?* 


dwelling house.’® 


covered, and in which structure there 
were window and door openings, but 
no windows or doors therein, and 
which had an opening for a chimney, 
which had not been commenced, and 
which had never been occupied, is 
not a dwelling house, within Code 
1907, § 6296. Davis v. State, 153 Ala. 
48, 44 S 1018, 127 AmSR 17, 15 Ann 
Cas 547. 

10. Sanders v. Dixon, 114 Mo. A. 
229, 247, 89 SW 577 [quot Bolin v. 
Tyrol Inv. Co., (Mo. A.) 160 SW 588, 
591]. 

ae Sanders v. Dixon, 114 Mo. A. 
229, 247, 89 SW 577 [quot Bolin v. 
Tyrol Inv. Co., (Mo. A.) 160 SW 588, 
boas 

“ee Sanders v. Dixon, 114 Mo. A. 
229, 247, 89 SW 577 [quot Bolin v. 
Tyrol Inv. Co., (Mo. A.) 160 SW. 588, 
45S) es 

= Sanders v. Dixon, 114 Mo. A. 
229, 247, 89 SW 577 [quot Bolin v. 
Tyrol Inv. Co., (Mo. A.) 160 SW 588, 
Soe 

ra Character of building as af- 
fecting.—(1) A building may be con- 
structed for a store and dwelling 
house, but its construction should in 
some manner and to some extent 
manifest its character of dwelling 
house, so as to give some appear- 
ance of good faith in calling or claim- 
ing it as such. In re Lammer, 14 F. 
Cas. No. 8,031, 7 Biss. 269. (2) Where 
an owner of land conveyed a part by 
deed, retaining the rest, the deed pro- 
viding that no dwelling house should 
be erected upon the premises, and the 
grantee built a structure thereon, on 
the first floor of which was a garage 
and a boiler house, and on the second 
floor bedrooms and a bathroom, oc- 
eupied by the servants of a _ lessee, 
it was held in an action to enjoin the 
use of the building as a dwelling 
house or habitation, and to compel 
it to be torn down and removed, that 
the four walls and the roof of the 
structure constituted a “house,” and 
that the interior arrangement deter- 
mined that. a portion of it was a 
“dwelling house,” and that complain- 
ant was entitled to enjoin the use 
of any part of tne house as a dwell- 
ing house, although not to compel its 
removal. Goater v. Ely, 80 N. J. Eq. 
40, 82 A 611. (3) Buildings twelve 
feet long by eight feet wide and 
seven feet high, without windows or 
chimneys, not lathed or plastered, and 
which had not been used as dwellings 
until occupied by a man of migratory 
habits, without family, will not be 
held to be within the meaning of the 
term. Matter of Lyman, 24 Misc. 
552, 53 NYS 577. (4) A shanty put 
up and occupied for the sole pur- 
pose of preventing a condemnation of 
a stone quarry, and not in good faith 
for a dwelling house, will not entitle 
the owner to the exemption of loca- 
tion of quarries within two hundred 
‘yards of a dwelling house, as pro- 
vided by statute. Morris v. Schalls- 
ville Branch Winchester, etc., R. Co., 
4 Bush (Ky.) 448. 

14. Sanders v. Dixon, 114 Mo. A. 
229, 247, 89 SW 577 [quot Bolin v. 
cere Inv. Co., (Mo. A.) 160 SW 588, 
591]. 

15. Mitchell v. Com., 88 Ky. 349, 
353, 11 SW 209, 10 KyL 910. 

[a] Popular meaning.—As used in 
21 & 22 Vict. c 105, enacting that 
every person who shall sell or ex- 
pose for sale within the limits of the 
act, other than in his own dwelling 
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resort must be 


or devise.?§ 


house, any article in respect to which 


tolls are authorized, shall forfeit a 
certain sum, the term ‘dwelling 
house” was employed in a popular 


sense, not including the curtilage, the 
intention being that the established 
traders of the district who carried on 
their business in their own dwelling 
houses or shops should not be inter- 
fered with. Llandaff, etc., Market Co. 
Vin daynd onc Sui@i BaUIN wou Los 5245798 
ECL 515, 141 Reprint 1267. 

[b] “A dwelling-house is an en- 
tire thing.—It includes the building 
and such attachments as are usually 
occupied and used by the family for 
the ordinary purposes of a house.’ A 
kitenen constructed of wood attached 
to a building of stone clearly con- 
stitutes a part of-the dwelling house. 
Gots v. Hamilton Ins. Co., 20 N. Y. 

16. State v. McCall, 4 Ala. 643, 
644, 39 AmD 314 [cit East P. C. pp 
492, 4938, 501, 508; 1 Hale P. C. pp 358, 
659); Hawkins | P.nG. sp. 738 (8) 1205 
Mitchell v. Com., 88 Ky. 349, 358, 11 
SW 209, 10 KyL 910; State v. South, 
136 Mo. 678, 676, 38 SW 716 (“At com- 
mon law, the term dwelling house in- 
cludes the privy, barn, stable, cow- 
houses, dairyhouses, if they are par- 
cel of the same messuage, though 
they are not under the same roof, or 
joining contiguous to it. 1 Hale, P. 
C., 558. And so at common law, if it 
was a barn or other out building 
which in law as parcel of the dwell- 
ing house, the pleader had his elec- 
tion to employ simply the term 
dwelling house, or name the outbuild- 
ing and add ‘part of the dwelling 
house.’ 2 Bishop, Crim. Proc., sec. 
135”); State v.-Whit, 49 N. C. 349, 
352 (“the dwelling-house, at common 
law, includes, not only the premises 
actually used as such, but also such 
out-buildings as were within the 
curtilage, or court-yard, surrounding 
the mansion-house’’). See also Cur- 
tilege 17 C. J. p 4387. 

[a] Curtilage included.—(1) As 
used in the act of 1849, which for- 
bade a railroad company to pass 
through any dwelling house, in the 
occupancy of the owner or owners 
thereof without his or her consent, 
“dwelling house’ embraces as much 
of the curtilage as is necessary for a 
reasonable and proper enjoyment of 
the house as a residerce, in view of 
its location and surroundings. Damon 
v. Baltimore, ete., R Co., 119 Pa. 287, 
13 A 217. (2) A devise of a dwelling 
house with all the appurtenances and 
privileges thereunto belonging, desig- 
nated as premises which the testator 
had improved as a boarding house, 
was construed to pass not only house, 
with stable, yards, gardens, ete., but 
also eighteen acres of land adjoin- 
ing the house. Jackson vy. White, 
8 Johns. (N. Y.) 59. (3) Ina statute 
prohibiting a railroad company from 
passing through any ‘“dwelling-house 
in the occupancy of the owner or own- 
ers thereof, without his, her, or their 
consent,’ the term “dwelling-house’” 
necessarily includes some curtilage 
connected therewith. The exact ex- 
tent of that curtilage cannot be de- 
fined by an arbitrary rule as to dis- 
tance. As each case arises, the right 
of the owner and occupier of the 
dwelling house against hostile loca- 
tion of a railroad must be determined 
by a consideration of what is neces- 
sary for a reasonable and proper en- 
joyment of the kouse as a residence, 


curtilage,!® and this is the common-law rule.** 
may mean one thing under an indictment for bur- 
glary or arson, another under a homestead law, an- 
other under a pauper law, and another in a contract 
The term has been defined as one which 
is wholly or in part usually occupied by persons 
lodging therein at night, although other parts or the 
greater part may be occupied for an entirely differ- 
ent purpose;!® one designed to be occupied as a 
place of abode by night as well as by day, and which 
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It 


in view of its location and surround- 
ings. Within this rule it is held that 
the taking by the railroad company 
of a rear corner of a lot, one hun- 
dred and fifty feet from the nearest 
point to the dwelling house is not 


prohibited. Swift, etc., App., 111 Pa. 
516, 2 A 539, 541. (4) A grant of a 
“dwelling house” will convey the 


buildings belonging to it, its garden, 
orchard, and the land on which it is 
built, within reasonable limitations. 
Marston v. Stickney, 58 N. H. 609. 

{b] Curtilage or surrounding land 
excluded.—As used in Rev.. St. (1840) 
c 81 § 5, providing that no “dwelling 
house” shall be taken in locating a 
railroad without the consent of the 
owner of the house, the term does not 
jneuide whe faa orchard, or curti- 
age. ells v. Somerset, ete., R. 2 
47 Me. 345, 347. gee 
_ [¢] As including land.—(1) In an 
information for forcible detainer, 
charging that defendant forcibly kept 
the owner out of a dwelling house, 
the words, ‘dwelling house’ em- 
braced the land on which it stood, 
and the charge of its forcible deten- 
tion was equivalent to a charge of 
the forcible detention of the land on 
which it was standing. Endsley v. 
State, 76 Ind. 467. (2) Under a 
statute providing that, on the de- 
struction of a building so as to be 
unfit for occupancy, the lessee shall 
not be liable to pay rent thereafter 
unless otherwise expressly provided, 
the territory that will be included un- 
der the designation “building” or 
dwelling house” in a lease of the 
same, without any qualifying word 
to restrict its meaning, would pass 
no more land than is necessary for 
its complete enjoyment; and where’ 
a dwelling house was leased, which 
was in the center of an eleven-acre 
lot, and the building was destroyed 
by fire, the fact that certain out- 
buildings were still uninjured would 
not prevent the tenant from claiming 
the benefits of the statute. Avery-v. 
House, 2 Oh. Cir. Ct. 246, 1 Oh, Cir. 
Dec. 468. 

17. State v. McCall, 4 Ala. 643 
644, 39 AmD 314 [cit Hast P. ©. pp 
492, 493, 501, 508; 1 Hale P. C. pp 358, 
559; Hawkins P. C. p 38 § 12]. 

18. Robbins v. Bangor R., etc., Co., 
ane Me. 496, 62 A 136, 140, 1 LRANS 


[a] Meaning according to subject. 
—‘There is one. significance attached 
to the word ‘dwelling’ when consid- 
ered in connection with the charge of 
burglary. There the breaking of any 
house within the curtilage makes 
complete the offense, provided such 
breaking be with the criminal intent 
specified in the statute. There is 
another meaning in connection with 
the offense of arson, dependent upon 
its occupation; and excepting these 
two special meanings, there is the 
use of the word and its significance 
as commonly used and popularly un- 
derstood, which. as we will show 
hereafter, will not include houses dis- 
connected from those occupied by 
the family.” North British, ete., Ins. 
ase pak 1 a; A. 380, 383, 58 SH 110. 

7 eo. v. Orcutt, 1 Park, 
ep 252, 255. uate 

a] As meaning sleeping a = 
ments.—Where by éontraete wines 
city a water company agrees to fur- 
nish water at a fixed yearly rate to 
dwellings, a building, ‘the first floor 
of which is used as a store, the sec- 
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is constructed with a special reference to that ob- 
ject ;*° a house usually occupied by a person lodging 
therein at night;?1 a house or other edifice usually 
occupied by persons lodging therein at night;*? 
any house in which a person sleeps at night;?* any 


ond as offices, and the third as sleep- 
ing apartments for single men, is a 
“dwelling,” within the meaning of 
the contract, to the extent of the 
rooms occupied as sleeping apart- 
ments. Smith v. Birmingham Water- 
works Co., 104 Ala, 315, 16 S 123, 125. 

[b] Different use of part of build- 
ing as affecting.—(1) Where the 
owner of a dwellirg house used one 
room of his house as a shoe shop, 
and this room was connected with 
the rest of the house, it was properly 
held to be a part of the dwelling 
house. Peo. v. Dupree, 98 Mich. 26, 
56 NW 1046, 1047. (2) As used ina 
fire insurance policy describing the 
place insured as the “frame dwell- 
ing house,” a certain number on a 
street means a building in use as a 
dwelling house, and not used for any 
purpose incompatible therewith. The 
use of part of the building as a gro- 
cery store is an inconsistent and in- 
compatible use with that of dwelling. 
Dougherty v. Greenwich Ins. Co., 64 
N. J. L. 716, 42 A 485, 486, 46 A 
1099. (3) A lot of land was con- 
veyed subject to a restriction that no 
building should be erected thereon 
excepting a dwelling house. It was 
held a violation of the restriction for 
the grantee to build a dwelling house 
on the lot and use the lower story as 
a grocery. Dorr v. Harrahan, 101 
Mass. 531, 534, 3 AmR 398. (4) Where 
the lower story of a building was 
occupied for a store, and the upper 
story for a dwelling, and the back 
door was common to the store and 
the dwelling, the store was not a 
part of the ‘dwelling,’ so as to 
render an officer breaking open the 
door into the store under an execu- 
tion guilty of a trespass. Stearns v. 
Vincent, 50 Mich. 209, 15 NW 86, 91, 
45 AmR 37. 

[c] As implying entire use of 
building.— Where an addition to a 
church contained living rooms, bed- 
rooms, and studies for the clergy, to 
be used as their residence, it was 
held that the addition was not a 
“dwelling house” within the language 
of a building restriction, The court 
said: ‘“‘The general character of the 
whole building is far from being a 
dwelling house, and... the 
words of the. restriction : .. 
ought to be read as referring to a 
building used or occupied as a whole 
as a dwelling house.’ Crofton v. St. 
Clement’s Church, 208 Pa. 209, 213, 
57 A 570. 

[d] Attached building.—The term 
“dwelling house,’’ within the meaning 
of Nixon Dig. p 289 § 34, prohibiting 
the pulling down or removal of any 
dwelling house in the construction of 
roads, was construed to include all 
the buildings attached to and used in 
connection with the house in which 
persons dwelt or usually lived; and 
therefore it was leld to embrace a 
billiard saloon attached to a hotel 
and always used in connection with 
and as a part thereof for business 
purposes, although it was not actual- 
ly dwelt in by any person. Rogers v. 
Troth, 36 N. J. L. 422, 424. 

20. New York Fire Dept. v. Buhl- 
er, 1 Daly (N. Y.) 391, 394. 

fa] No particular construction 
necessary. — A dwelling house,” 
which under a statute is exempt 
when situated on a city lot, means 
the habitation or abode of the owner 
thereof and his family, and does not 
require that it be constructed in any 


particular style or built in any pre-! 


scribed manner, but it is to be in 
good faith and truly the dwelling 
house, or residence or abode, of the 
owner and his family, in order to be 
exempt. Phelps v. Rooney, 9 Wis. 


| 
i 


70, 76 AmD 244, ‘ 

21. Woodford v. Peo., 62 N. Y. 117, 
20 AmR 464. 

[a] “House” and “building” com- 
pared.—‘‘The word ‘house’ is not 
synonymous with ‘dwelling house.’ 
While the former is used in a 
broader and more comprehensive 
sense than the latter, it has a nar- 
rower and more restricted meaning 
than the word ‘building.’” State v. 
Garity, 46 N. H. 61, 62. 

{b] “House” distinguished.—(1) 
As used in a statute taking the bene- 
fit of clergy away from persons con- 
victed of burning a dwelling. house 
or barn having corn or grain in it, 
“dwelling house” should not be con- 
strued as synonymous with “house,” 
and hence, where the indictment 
charges the burning of a house, the 
benefit of clergy will be allowed. The 
appropriate meaning of “house’ may 
be the abode of man, but its more 
general sense, aS a covering or place 
of shelter, is too common to be al- 
together disregarded. State v. Sut- 
eliffe;: 35'S. Cs Ta) -3722"403F 2)" En 
common parlance a house intended to 
be occupied as a residence is a 
“dwelling house,” and the term 
means more than a house that is 
actually occupied as such. Peo. v. 
Mix, 149 Mich. 260, 112 NW 907, 909, 
12 AnnCas 393. See Gillis v. Bailey, 
21 N. H. 149, 159 (‘‘the terms ‘house’ 
and ‘dwelling-house,’ are certainly 
not identically the same, as matter 
of descriptive language’). See also 
House [21 Cyc 1112]. 


22. Levy v. Peo., 19 Hun (N. Y.) 
383, 385. 
{a] Boarding house.—(1) “It is 


none the less his dwelling-house be- 
cause he may not be the owner of it; 
that in it he keeps rooms for lodgers 
and furnishes meals to others, and 
that the license for so doing is in the 
name of another.” It is so used ina 
statute making larceny from a dwell- 
ing house criminal. State v. Leedy, 
95 Mo. 76, 78, 8 SW 245.. (2) The 
fact that six or seven boarders live 
in a house, and a few others take 
meals there, does not destroy its 
character as a “dwelling,” within 
the terms of a contract between a 
waterworks company and the city for 
domestic rates for water furnished 
dwellings. Birmingham Waterworks 
Coe vi) Drussy 135. Ala. 530533 S657: 
(3) Within. the meaning of the 
statute prohibiting the establishment 
of a saloon “within two hundred feet 
of the nearest entrance to a dwelling 
house,” the fact that the owner of 
the house, in which he dwelt with his 
family, was in the habit of letting 
rooms in such house by the week to 
persons who might apply for them, 
did not make such house a boarding 
house, or deprive it of its character 
as a dwelling house. It was not a 
place where the general public would 
be invited to enter and transact busi- 
ness, but to every intent it would 
still be a private house, and its oc- 
cupants entitled to the privacy which 
surrounds a dwelling house. In re 
Veeder, 31 Misc. 569, 65 NYS 517. (4) 
Where lots in a town plat were sold 
under a form of deed common to all 
sales from the plat, and containing 
a restriction that no buildings except 
residences to be used exclusively as 
dwelling houses for private families 
and necessary outbuildings should 
ever be erected thereon, such restric- 
tion prohibited the use of one of the 
buildings as a boarding house. Sayles 
v. Hall, 210 Mass. 281, 96 NE 1712, 
41 LRANS 625, AnnCas1912D 475, 
(5) “A dwelling-house does not cease 
to be such simply because one or 
more lodgers are taken in by the 


DWELLING OR DWELLING HOUSE 


house where any person habitually sleeps;** a house 
in which one regularly and habitually sleeps in the 
nightime;? any house within which some person 
habitually sleeps or eats his meals;?@ a house in- 
tended for human habitation ;?7 any house inhabited 


occupants.” Mahomed y. Anchor F. 
& M. Ins. Co., 48 Can. S.C. 546, 551, 
15 DomLR 405, 26 WestLR 695. 

{b] As including “hotel.’—(1) A 
hotel may or may not be a dwelling 
house, according to the facts as to its 
occupancy and habitation. So each 
separate room in a hotel may be a 
“dwelling house’ within the provi- 
sions of the statute, according to 
such facts, although ordinarily a 
house is an entirety, each room be- 
ing merely a constituent part of it; 
but it cannot be said, as a matter 
of law, that every hotel is a dwell- 
ing house, or that any particular 
room in a hotel is a dwelling house, 
where the everment is a mere gen- 
eral description of, or, rather, refer- 
ence to, the property as “a certain 
hotel.” Thomas y. State, 97 Ala. 3, 
12 S 409, 410. (2) “Dwelling house,” 
as used in Cr. Code § 3786, defining 
burglary as the breaking and enter- 
ing a dwelling house, does not neces- 
sarily include a hotel, for a hotel 
may or may not be a dwelling house, 
according to the facts as to its oc- 
cupancy and habitation. Thomas vy. 
State, 97 Ala. 3, 12 S 409, 410. (3) A 
hotel is a “dwelling house”? when con- 
tinually used as a place of habitation 
within the statute under which a 
dwelling house includes all buildings 
attached to and used in connection 
with the house usually lived in, and 
embraces a pool room adjoining the 
main hotel building and connected by 
a large archway, when both busi- 
nesses are operated together. Simp- 
son v. State, 5 Okl. Cr. 57, 113 PB 549, 


bysia le (4) A hotel is a “dwelling 
house.” Robbins y. Bangor R., etc., 
Co., 100 Me. 496, 62 A 136, 140, 1 


LRANS 963; State y. Troth, 36 N. J. 
L. 422, 424. (5) The term as used 
in a statute limiting the height of 
dwelling houses in the city should 
receive its ordinary and popular im- 
port, and does not include hotels. 
Peo. v. D’Oench, 111 N. Y. 359, 18 NE 
862. (6)’A house used for vears as 
a hotel, and which was sold at 
auction as such, is not a “dwelling 
house,” within the terms of a fire 
policy, even though the owner, when 
he purchased it, put a caretaker in 
charge who slept in one of the rooms. 
Thomas v. Commercial Union Assur. 
Co; 41627) Mass. (2950's Nib] oO ous 4: 
AmSR 323. (7) The term in a fire 
policy on a dwelling house does not 
correctly describe a house which has 
been used for years as a hotel and 
purchased by insured as such, al- 
though it is only occupied by a care- 
taker until insured is able to sell it, 
and therefore a recovery cannot be 
had on the policy. Thomas vy. Com- 
mercial Union Assur. Co., supra. 

{[c] A room in an inn occupied by 
a guest is not, in a legal sense, his 
“dwelling house,” the innkeeper hav- 
ing a right of access thereto at all 
reasonable times and for all reason- 
able purposes, for example, to extin- 
guish fire, to remedy leakage of water 
or gas, or any other emergency call- 
ing for immediate action, and to com- 
Ply with his contract to furnish the 
guest with such convenience and 
comfort as the inn affords. De Wolf. 
v. Ford, 193 N. Y. 397, 86 NE 527, 530, 
127 AmSR 969, 21 LRANS 860. 

23. U.S. v. Johnson, 26 F. Cas. No. 
15,485, 2 Cranch @)-G. 21° 

age Callahan y. State, 41 Tex. 43, 


45. 

25. State v. Pressley, 90 N. CG 
730, 732; State v. Williams, 90 N. @& 
724, 728, 47 AmR 541, 
ge: Callahan v. State, 41 Tex. 43, 


27. Goater v. Ely, 80 N. J. és 
43, 82 A 611, y, Tape ANS 
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by man;*° an inhabited house;2® any house in which 
people dwell;?° the house in which one dwells;*4 
a house or structure in which people dwell;%? a 
house in which human beings usually stay, lodge, or 
reside ;** a house designed to be occupied as a place 
of abode;** a house in which the oceupier and his 
family usually reside;*° a house usually occupied by 
the person there residing and his family;*® a house 
occupied as a place of residence ;*7 a house occupied 
as a residence;** the house in which one resides— 
the house of his present abode;?® a house occupied 
or intended to be occupied as a residence;*? a house 
intended to be occupied as a residence, in distine- 
tion ‘from a store, office, or other building;*! the 
house in which a man lives with his family;*? the 
house or the building in which a person lives *? or 
which is inhabited by man;** a house or residence 
where a person lives in settled abode;*® a place or 
house in which a person-lives;** a house rented and 
resided in as a home by the tenant to the exclusion 
of the owner;*#? any part of a house used as a sep- 


28. State v. Weber, 156 Mo. 257, 56 
SW 893, 894. 
Tae Staves vas Clarkes NG, Cla L67s 
[al Temporary absence as affect- 
ing.—(1) “A house occupied as a 


place of residence by a man and his 
family is an ‘occupied dwelling 
house’... though every member 
of the family may be temporarily 
absent.” Meeks v. State, 102 Ga. 572, 
27 SE 679 [quot Andrus v. Davis, 99 
Nex. 303,805, 89. SW, 7727...) A 
“dwelling house’ is a house ordinar- 
ily used as a residence, and it does 
not lose its character as a dwelling 
house if the owner leaves it tem- 
porarily with intention to return. In 
this country it has been held that if 
a person has a residence in the city 
and one in the country, residing with 
his family during the summer in one 
and during the winter in the other, 
both are to be regarded as dwelling 
houses. State v. Meerchouse, 34 Mo. 
- 344, 346, 86 AmD 109. 

30. Glover v. National F. Ins. Co., 
85 Wed. 125, 130, 30 CCA 95. 

31. Humes v. Taber, 1 R. I. 464, 
471. 


32. Reformed Protestant Dutch 
Church v. Madison Ave. Bidg. Co., 214 
N. Y. 268, 273, 108 NE 444. 2 

33. State y. Stringer, 105 Miss. 
851, 63 S 270, 271. 

34. Com. v. Woolfolk, 121 Ky. 164, 
89 SW 110; 111, 28 KyL 114 [quot 


Cyc]. 
State v. Meerchouse, 34 Mo. 
344, 345, 86 AmD 109. : 

36. Bouvier L. D. [quot Massillon 
Engine, ete., Co. v. Hubbard, 11 S. D. 
325, 327, 77 NW 588]. 

87. Com. v., barney, 10° Cush, 
(Mass.) 478, 479. 

38. Johnson v. Jones, 244 Pa. 386, 
389, 90 A 649, 52 LRANS 325. 

39. Bruce v. Cloutman, 45 N. H. 
37, 39, 84 AmD 111 [cit Crabb Syn. p 
263; Webster D.]. aN 

fa] Pauper “settlement” distin- 
guished.—‘“‘Dwelling house” is not 
synonymous with a “place of pauper 
settlement,’ and a pauper minor 
when emancipated can acquire a dif- 
ferent dwelling house from that of 
his parent. Lisbon v. Lyman, 49 
N. H. 553, 562. See also Paupers [30 
Cyc 1077 et seq]. 

40. -'Thomas v. Com., 150 Ky. 374, 
377, 150 SW 376 [quot Cyc]; Com. 
v. Woolfolk, 121 Ky. 164, 167, 89 SW 
110, 28 KyL 114 [quot Cyc]; Agricul- 
tural Ins. Co. v. Hamilton, 82 Md. 88, 
92, 33 A 429, 51 AmSR 457, 30 LRA 
633; Johnson v. Jones, 244 Pa. 386, 
389, 90 A 649, 52 LRANS 325; Finseth 
v. Ryley Hotel Co., Ltd., 3 Alta. L. 
281, 287. F 

[al Vacancy of building as af- 
fecting —(1) A building does not 
cease to be a dwelling house because 
the owner, a school teacher by pro- 

{19 C. J.—54] 


fession, closed the house during the 
school vacation and lived elsewhere. 
State v. Mason, 74 Oh. St. 65, 77 NE 
283, 285. (2) Although a _ house 
broken into and entered was at the 
time unoccupied, it is a “dwelling 
house” within Ky. St. § 1162, which 


makes felonious breaking into a 
dwelling house a crime, and _ pre- 
scribes the punishment therefor. 


Thomas v. Com., 150 Ky. 374, 150 SW 
376, 377.. (3) The phrase ‘‘the dwell- 
ing,’ in the Tax Law (L. [1896] c 
908) § 10, which provides that if land 
is divided by a line between two tax 
districts it shall be assessed in the 
district where “the dwelling’? house 
or other municipal buildings are lo- 
cated, means, it seems, the dwelling 
occupied by the owner of the farm, or 
at least one erected and intended for 
tig Owner’s occupancy, as. distin- 
gvished from houses erected and in- 
tended for tenants and employees. 
Chamberlain v. Sherman, 53 Misc. 
474, 103 NYS 239, 242. (4) Where a 
petitioner asks for a cartway leading 
“from his dwelling house and lands, 
and through the lands of L., into the 
public highway,” by the words 
“dwelling” and “lands” is fairly 
meant the home of the petitioner, the 
place where he _ lives, where he 
settled, and is a sufficient compliance 
with Code § 2056, providing that any 
person “settled. upon” any land to 
which there is leading no public road 
may petition for a private way. War- 
lick v. Lowman, 103 N. C. 122, 9 SE 
458, 459. (5) The term cannot be 
construed to include a house more 
than a mile distant from the owner’s 
residence, in which no one lived or 
slept, and which had not been oc- 
cupied as a dwelling for about ten 
months, although such building had 
once been used as a dwelling house, 
and although it was intended for the 
same use in future. Hooker vy. Com., 
13 Gratt. (54 Va.) 763, 765. 

41. Webster D. [quot Barnett v. 
Vaughan Inst., 134 App. Div. 921, 119 
NYS 45, 46]. 

42. Black L. D. [quot Schadt v. 
Brill, 173 Mich. 647, 654, 139 NW 878, 
45 LRANS 726]. 

43. Webster D. [quot Wells v. 
Somerset, ete., R. Co, 47 Me. 345, 347; 
Dis. Op. Phelps v. Rooney, 9 Wic. 70, 
91, 76 AmD 244]; Lincoln v. Smith, 
27 Vt. 328, 348. 

44. Bouvier L. D. [quot Wells v. 
Somerset, etc., R. Co., 47 Me. 345, 347; 
Massillon Engine, etc., Co. v. Hub- 
bard, 11 S. D. 325, 327, 77 NW 588]. 

45. Barnett v. Vaughan Inst., 134 
App. Div. 921, 119 NYS 45, 46. 

46. Webster New Int. D. [quot 
Hamilton v. North American Acc. 
Ins. Co., 99 Nebr. 579, 581, 157 NW 
111, AnnCas1917C 409; Barnett v. 
Vaughan Inst., 134 App. Div. 921, 119 
NYS 45, 46; Massillon Engine, etc., 


[19 C.3.] 847 


arate dwelling, and separately rated to the relief of 
the poor ;*8 one in which a person has his legal resi- 
dence or domicile, and in which he permanently re- 
sides ;49 a permanent building or cluster of buildings 
in which a man with his family resides;°° the build- 
ine which is occupied as a dwelling house by a 
family, and not only such portion of the building 
as may be actually used by the family for residence 
purposes ;*! a building or edifice, or place designed 
or constructed for the habitation of man, as dis- 
tinguished, from those other buildings, edifices, ete., 
constructed by man for other purposes;°? a build- 
ing which, by the mode of its construction or recon- 
struction, is suitable for a habitation;®* a building 
or edifice for the habitation of man;°* a building 
inhabited by man;°® any inhabited building;°® the 
building in which one lives;>" a habitation for man, 
usually occupied by some person lodging in it at 
night;°® any and every settled habitation of a man 
and his family;>® a habitation;®° a place of habita- 
tion ;°+ a dwelling place, mansion, or abode, for any 


Co. v; Hubbard, 11 S. DD, 325, 327, 77 
NW 588]. 

47. Smith v. Birmingham Water 
Works Co., 104 Ala. 315, 324, 16 S 123. 

[a] “Dwelling house of another.’ 
—A term which has been construed 
to mean a dwelling in the.possession 
of another. State v. Fish, 27 N. J. 
Lin 820,320 Qu0t. Lipschitz ive eeeor. 
25 \COlOszG 2619 ZOU. O.o) kya ddl pest bcs 
shows that the phrase ‘dwelling 
house of another’ is quite different 
from the expression ‘dwelling house, 
the property of another person’’”’). 
See also Hicks v. State, 43 Fla. 171, 
29 S 631, 632 (the term is included 


with the meaning of “dwelling 
house’’). 
48. Thompson v. Ward, L. R. 6 


CVPR S2T ssoor 
49. Massillon Engine, etc., Co. v. 
Hubbard, 11 S. D. 325, 77 NW 588. 
50. North British, etc., Ins. Co. v. 
Tye, 1 Ga. A. 380, 58 SH 110, 111. 


51. In re Levy, 141 Cal. 646, 75 
P 301, 302, 99 AmSR 92. 
52. Webster D. [quot dis. op. 


Phelps v. Rooney, 9 Wis. 70, 91, 76 
AmD 244]. 

53. State v. Mason, 74 Oh. St. 65, 
77 NE 2838, 285. 

54. Webster D. [quot dis. op.-: 
Phelps v.»Rooney, 9 Wis. 70, 91, 76 
AmD 244]; Com. v. Woolfolk, 121 Ky. 


164, 167, 89. SW 110, 28 *ky Dr 114 
[quot Cyc]. 
55. Bouvier L. D. [quot New York 


Hire pept. v.. Buhlery (85) New yeuslune 
182, 33 HowPr 378]. 

oe Robertson y. King, [1901] 2 K. 
B. 26 


‘57. East Montpelier v. Barre, 79 
Vt. 542, 545, 66 A 100, 10 LRANS 
874 


58. State v. Warren, 33 Me. 30, 31;. 
Scott v. State, 62 Miss. 781, 782. 


59. Mason vy. Peo., 26 N. Y. 200, 
202. 
60. Webster D. [quot Massillon 


Engine, etc., Co. v. Hubbard, 11 S. D. 
$25, 327, 77 NW 588]; Thomas v. 
Com.,, 150 Ky. 374, 377, 150 SW 376 
[quot Cyc]; Com. v. Woolfolk, .121 
Ky. 164, 89 SW 110, 111, 28 KyL 114 
[quot Cyc]; Agricultural Ins. Co. v. 
Hamilton, 82 Md..88, 92, 33 A 429, 51 
AmSR- 457, 30 LRA 633; Johnson v. 
Jones, 244 Pa. 386, 389, 90 A 649, 52 
LRANS 329; Finseth v. Ryley Hotel 
Co., Ltd., 3 Alta. L. 281, 287. 

61. Webster New Int. D. [quot 
Hamilton v. North American Acc, Ins. 
Coz, 99' -Nebr>. 579... 58, SLT IN Wiad: 
AnnCas1917C 409]; State v. Troth, 34 
ING odie Migs ino Soe 

fa] Laying out a highway.—~- 
Within the meaning of a statute for- 
bidding the pulling ‘down. or re- 
moval of any dwelling house 4n lay- 
ing out a highway, the word “dwell- 
ing’ is not as comprehensive as when 
that term is used in defining the 
crimes of burglary or arson, where it 
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of the human species;®? abode;®* usual place of 
abode ;°* the abode or residence of a family;°> some 
permanent abode or residence with intention to re- 
main;®° where a person resides permanently or from 
which he has no present intention to remove;®? 
a place of residence;®* a residence;®® a mansion 
house;*° a mansion;‘! a domicile;’? the apartment, 
building, or cluster of buildings, in which a man 
with his family resides;7* the apartment or building, 
or group of buildings, occupied by a family as a 
place of residence,’* any building, edifice, or struc- 
ture inclosed with walls and covered, whatever may 
be the materials used for building;*® a structure for 
business uses, whereof any internally connected 
room is occupied for sleeping and abode.”® 


includes not only the dwelling, but 
also outhouses which are within the 
curtilage, although not under the 
same roof. That construction is im- 
practicable in the laying out of a 
highway. The statute does not pro- 
hibit the laying of highways throughs 
buildings, except of the enumerated 
class. With respect to any other 
building, the ownership of which is 
in a private individual, a public road 
may be laid out so as to compel its 
removal without regard to the ex- 
pense thereof. The term “dwelling 
house” in this statute should be re- 
stricted to its literal import—a place 
of habitation. Pancoast v. Troth, 34 
Need oe Lies Us OSS: 


62. Webster D. [quot dis. op. 
Phelps v. Rooney, 9 Wis. 70, 91, 76 
AmD 244]. 

63. Webster D. [quot Massillon 


Engine, etc., Co. v. Hubbard, 11 S. D. 
325, 327, 77 NW 588]. 

64. Thomas yv. Com., 150 Ky. 374, 
377, 150 SW 376 [quot Cyc]; Agri- 
cultural Ins. Co. v. Hamilton, 82 Md. 
88,°92, 33 A 429, 51 AmSR 457, 30 
LRA 633; McFarlane vy. Cornelius, 43 


Or, 513, 522, 73 P 325, 74 P 468; John- | 


son v. Jones, 244 Pa. 386, 389, 90 A 
649, 52 LRANS 325; Lewis v. Bot- 
kin, 4 W. Va. 533, 536; Finseth v. 
Ryley Hotel Co., Ltd., 3 Alta. L. 281, 
287. 

[a] “Usual place of abode” dis- 
tinguished.—The term as used in a 
return of service of a summons 
stating that service was made by 
pasting a copy on the front door of 
a dwelling house, is not equivalent 
to ‘usual place of abode.” The 
‘usual place of abcde’ means a place 
where the person usually stays at 
the time, but a man may have a 
dwelling house and not dwell or stay 
in it at or about the time of service 
or attempted service of process. 
Lewis v. Botkin, 4 W. Va. 538, 536. 

65. New York City Fire Dept. v. 
Buhler, 35 N. Y. 177, 182, 33 HowPr 
378. 

66. Warren vy. Thomaston, 43 Me. 
406, 418, 69 AmD 69 [cit Turner v. 
Buckfield, 3 Me. 229]; Jefferson v. 
Washington, 19 Me. 293, 296. 

{a] Intention not determining fac- 
tor.—Where a husband had left the 
house which had been his dwelling, 
with no intention of returning to it, 
but did not remove his effects there- 
from, and his wife spent her days in 
the house and her nights elsewhere, 
it was his “dwelling.” .Bragg v. 
State, 69 Ala. 204, 205. 

67. Anderson L. D. [quot Yerkes 
Venstecson,. 219 -~Pa. 5567) 61 CA A138: 
114; Massillon Engine, etc. Co. v. 
Bere 11 S. D. 325, 327, 77 NW 
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68. Com. v. Woolfolk, 121 Ky. 164, 
89 SW 110, 111, 28 KyL 114 [quot 
Cyc]; Bell v. State, 20 Wis. 599, 601. 

69. Black L. D. [quot Schadt v. 
Brill, 173 Mich. 647, 654, 139 NW 878, 
45 LRANS 726]; Com. v. Woolfolk, 
121 Ky. 164, 89 SW 110, 111, 28 KyL 
114 [quot Cyc]; Stevens v. Allen, 139 
La. 658, 679, 71. S 936, LRA1916E 


private state.” 


Also a 


1115; North Yarmouth v. West Gard- 
iner, 58. Me..207, 210; 4 AmR 279; 
Warren v. Thomaston, 43 Me. 406, 
418, 69 AmD 69 [cit Drew v. Drew, 
37 Me. 389]. 

[a] “Residence” | distinguished.— 
The term as used in Pract. Act, § 49, 
providing that the service of sum- 
mons be made upon defendant in per- 
son, or by leaving it at his dwelling 
house or usual place of abode, does 
not mean residence, but is a much 
more restricted term, meaning the 
place where defendant is actually liv- 
ing at the time when the service is 
made. Mygatt v. Coe, 63 N. J. L. 510, 
512, 44 A 198. To same effect Stout 
vy. Leonard, 37 N, J. L. 492, 495; Her- 
vey v. Hervey, 56 N. J. Eq. 166, 181, 
38) AW 6T, Wiles Diss OD. sehelnsiaiv. 
Rooney, 9 Wis. 70, 91, 76 AmD 244, 

70. State v. Clark, 89 Mo. 423, 430, 
1 SW 332 [quot Bishop St. Cr. (2d 
ed) § 242]. 

71. Com. v. Woolfolk, 121 Ky. 164, 
89 SW 110, 111, 28 KyL 114 [quot 
Cyc]; New York City Fire Dept. v. 
Buhler, 85 N. Y. 177, 182, °33) Hower 
378; Thompson y. Peo., 3 Park. Cr. 
(N. Y.) 208, 214. 

[a] “A dwelling may be humble 
and inexpensive, yet as much a 
domicile as a mansion.” Matter of 
Lyman, 24 Misc. 552, 553, 53 NYS 577. 

72. Com. v. Woolfolk, 121 Ky. 164, 
89 SW 110, 111, 28 KyL 114 [quot 
Cyc]; McFarlane vy. Cornelius, 43 Or. 
513, 522, 73 P 325, 74 P 468; Webster 
D. [quot Massillon Engine, ete., Co. 
Vv. feed e 12S: D: 325; 327/77 - NW. 


588]. 

73. 1 Bishop’ Cr; *L: 295 [quot 
Fuller y. State, 48 Ala. 278, 2751; 
Bishop Stat. Crimes (2d ed) §§ 278, 
279 [quot State v. Huffman, 136 Mo. 
58, 65, 37 SW 797]; Bishop Stat. 
Crimes (2d ed) § 278 [quot State v. 
Clark, 89 Mo. 428, 430, 1 SW 332]; 2 
Bishop Cr. L. p 104 [quot State v. 
Sampson, 12 S. C. 567, 569, 32 AmR 
513]; Bishop Stat. Crimes (3d ed) § 
278 [quot State v. Randall, 36 Wash. 
438, 78 P 998]; Bouvier L. D.. [quot 
Massillon Engine,. ete., Co. v. Hub- 
bard, ISD 325. 327777 sN Wess: 
Matthews v. State, 15 Ala. A. 670, 74 
S'5759,) 760! 

{a] Single house divided into 
apartments.—“‘The authorities are 
somewhat at variance as to what is 
included or embraced in the word 
‘dwelling. Some hold that it means 
the dwelling house alone in some in- 
stances, some that it means ‘the 
house in which one resides, the house 
of his present abode, the apartment, 
building, or cluster of buildings in 
which a man with his family resides,’ 
and a few have held that it includes 
the curtilage. Our own statutes seem 
to separate the outhouses from the 
main building in cases of arson, and 
yet the common law prevails ... 
in burglary. But we cannot hold that 
‘dwelling’ in its general acceptation 
includes the garden, lawn, or a park 
within the curtilage. >» VAS the 
word ‘dwelling’ can be either con- 
tracted or elastic, as the occasion 


description of realty.” 
held to include, for certain purposes, the curtilage 
and outbuildings appurtenant to a home,’® it has 
been defined as the entire congregation of building, 
main and auxiliary, used for abode.”® 

Private dwelling. A private house;*° one in- 
tended for private living;8t a place or house in 
which a person or family lives in an individual or 


Single dwelling house. 
constructed for the use of one family.** 

DWELLING AND LANDS. One’s home;** the 
place where he lives,*° where he is settled.*¢ 

DWELLING PLACE. The term is used princi- 
pally in reference to the settlement of paupers,*? 


Where the word has been 


A building intended and 


may. arise, =). «in. ascertainine 
the meaning thereof we should con- 
sider the facts and circumstances.” 
Where a contract between a city and 
a water company provided certain 
rates for domestic consumption, and 
a single house was divided into resi- 
dent apartments by different families 
or persons, the company was entitled 
to treat each part, room, or apart- 
ment as a distinct “dwelling.” Birm- 
ingham v. Birmingham Waterworks 
Co:,, (Ala.) °4248' 10, 13: 

ENE Mos defined sée 3.C. J: p 
50. 

74. Black L. D. [quot Schadt v. 
Brill, 173 Mich. 647, 654, 139 NW 878, 
45 LRANS 726]. 
hh Callahan v. State, 41 Tex. 43, 

{a] “The law does not contem- 
plate by the word ‘dwelling house’ 
any particular kind of house. It may 
be a ‘brown-stone front,’ all of whicna 
is occupied for residence purposes, or 
it may be a building part of which 
is used for banking or business pur- 
poses, or it may be a tent of cloth.” 
Corey v. Schuster, 44 Nebr. 269, 275, 
62 NW 470. 

76. Bishop Stat. Crimes (2d ed) 
§ 242 [quot State vy. Clark, 89 Mo. 
423, 429, 1 SW 332]. 

77. Anderson L. D. [quot Yerkes 
NE pois tis 211 Pa. , 556, 61 A 113, 
78. Sanders vy. Dixon, 114 Mo. A. 
229, 247, 89 SW 577, 582. . 

[a] “Messuage” compared.— A 
messuage and a dwelling house are 
substantially the same things, and 
therefore rooms occupied as a dwell- 
ing house might be described as a 
messuage. Fenn v. Grafton, 2 Bing. 
N. Cas. 617, 29 ECL 617, 132 Reprint 


revi See also Messuage [27 Cyc 
79. North Britishnete:, uns, ionrve 


Tye, 1 Ga. A. 380,-58 SH) 110) 171. 

80. Barnett v. Vaughan Inst., 134 
App. Div. 921, 119 NYS 45, 46. 

{a] Business building excluded.— 
The term as used in a deed providing 
that the vendee should not erect on 
the land any building for other use 
or purpose than a private dwelling, 
restricts the character of buildings 
by eliminating all buildings for busi- 
ness purposes, such as stores, livery 
stables, factories, and the like. Skill- 
man v. Smathehurst, 57 N. J. Eq. 1, 
40 A 855, 856. 

81. Barnett v. Vaughan Inst., 134 
App. Div. 921, 119 NYS 45, 46. 

82. Barnett v. Vaughan Inst., 134 
App. Div. 921, 119 NYS 45, 46. 

83. Thompson y. Langan, 172 Mo. 
A. 64, 85, 154 SW 808. : 

84. Warlick v. Lowman, 103 N. C. 
122, 125, 9 SE 458 (so used in a peti- 
tion asking for a right of way). 

85. Warlick v. Lowman, 103 N. C. 
122, 125, 9 SE 458. 

86. Warlick v. Lowman, 103 N. C. 
122, 125, 9 SE 458. See also Dwell- 
ing ante p 843. 

87. See cases infra this note. 

[a] “Settlement” compared.—‘‘The 
words dwelling place and home, and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


and is defined as residence;®* a place of residence ;°? 
usual place of abode;° one’s home.*! 
cease to be such because of temporary absences, 
whether for pleasure or for business, provided there 
exist and continue an intent to return to the abode 


as a dwelling place.®? 
DYEING, 


at the joints, 
material.®°® 


the term settlement therefore may 
have very different significations. A 
person may have his settlement dif- 
ferent from his dwellirgplace and 
home. Indeed, he may have a settle- 
ment in a place in which he never 
had either a dwelling place or home; 
as in the case of children born whilst 
their parents live in one town, hav~ 
ing their settlement in another... . 
When the legislature speaks of 
dwellingplace and home, as_ being 
requisite to establish the settlement 
of paupers, it cannot mean to use 
those terms in a vague and indeter- 
minate sense. Something specific was 
in contemplation. It was intended to 
define, so that it could not be misun- 
derstood; and so that it should be 
obvious to the common sense of 
every man, what should constitute a 
settlement.” Jefferson vy. Washing- 
ton, 19 Me. 293, 300. To same effect 
Warren v. Thomaston, 43 Me. 406, 
418, 69 AmD 69. 

{b] Dwelling place of servant.— 
Where the parents of a single woman 
live in one town, and she, when of 
age labors for wages in another, a 
“dwelling place,’ within the law 
relating to the settlement of paupers, 
is in the town where she labors. It 
is difficult to define with precision 
the meaning of ‘dwelling place” or 
“home.” Much depends upon the pur- 
suits and character of the person in 
relation to whom these terms are 
used. A youth absent at college mav 
still retain his dwelling place at his 
home, where he himself owns a free- 
hold estate,.and one absent at sea 
may still retain a dwelling place at 
his former residence. Indeed all 
minors not emancipated, all femes 
covert, all servants. and Slaves, al- 
though occasionally absent for par- 
ticular purposes, would seem still to 
possess the dwelling place of their 
parents, husbands, and masters. The 
dwelling place of servants must, for 
the term of their service, be termed 
their “home;” and the pauper having 
left her father’s home for permanent 
purposes, having‘ ceased to be a 
minor, must be considered at home in 
the place where she worked, as any 
person could be who, without a fam- 
ily .or freehold, pursued the employ- 
ment of a domestic. Gilford v. Gil- 
manton, 1 N. H. 194, 196. See also 
Paupers [30 Cyc 1077 et seq]. 

88. Eatontown v. Strewsbury, 49 
N. J. L. 188, 190, 6-A 319. 

[a] “Dwelling house’ compared.— 
In construing the term as.,used in a 
statute prohibiting a person from 
selling, or exposing for sale, within 
the limits of a market, ‘articles for 
which tolls are authorized to be 
taken, except in his dwelling place or 
shop, the court said: “It is impossible 
to say that the sale took place in 
the dwelling-place of the respondent; 
for the place is entirely separated 
from his dwelling house; and as- 
suming (contrary to my own opinion) 
that a distinction was intended by 


Technically speaking, and as con- 
trasted with ‘‘painting,’’ the term means a satura- 
tion or impregnation of the fiber in order to secure 
fixation of color;®* the operation or practice of fix- 
ing colors in solution in textile and other porous 
substances;°* the art of coloring in a permanent 
manner porous or absorbent substances by impreg-| 
nating them with coloring bodies.®® 

DYER’S STICKS. A commercial term applied to 
bamboo sticks, rounded at the ends and smoothed off 
used by dyers for hanging on dyeing 


DWELLING PLACE—E 


It does not 
DYKE.°?® 
DYNAMITE. 


@ 
[19 C.J.] 849 


DYING DECLARATIONS.” 
DYING WITHOUT ISSUE.°® 


An explosive made by combining 


nitroglycerin, which is its active explosive element, 


with an absorbent solid material; a mixture of ni- 


ent.? 


ex is used.® 
tain words.? 


the use of the phrase ‘dwelling-place’ 
instead of ‘dwelling-house’ which oc- 
curs in some of the other statutes, 
and that ‘dwelling-place’ may apply 
to somewhat larger and more exten- 
Sive premises than the term ‘dwell- 
ing-house’ would apply to, yet I do 
not think that in any sense of the 
term can these premises be said to 
be the dwelling-place of the re- 
spondent, separated as they are from 
the place in which he lives.” Fearon 
Vv. Mitchell be Rit QO) B690;2694: 
See also Dwelling or Dwelling House 
ante p.. 

So. Johnson’ D; \[quot’ U.S: 
Penelope, 27 F. Cas. No. 16,024]. 

90. Eatontown v. Shrewsbury, 49 
Nu J. B.488, 190, 6 A 319) 

91. North Yarmouth vy. West 
Gardiner, 58 Me. 207, 210, 4 AmR 279. 

92. Eatontown v. Shrewsbury, 49 
Nik Le ESS 190 Gr ANS1'9° 

93. Tannage Patent Co. v. Don- 
allan, 93 Fed. 811,.817. 

[a] “Dyeing seeds.”—A statutory 
phrase defined as the giving to seeds 
by any artificial process the appear- 
ance of seeds of another kind, and it 
has been held that selling old white 
clover seed, previously subjected to 
sulphur smoking, as young white 
clover seed, did not come within the 
offense, as the appearance given was 
not of seeds of another kind, but of 
another quality. Francis v. Maas, 3 

i Bs 


94. Century D. [quot Tannage 
Patent Co. y. Donallan, 98 Fed. 811, 
817]. 

[a] Thorough or partial satura- 


tion.— (1) ‘‘As applied to some animal 
fibers, such as silk or wool, it means 
a thorough saturation; as applied to 
skins, it may signify a thorough or 
a partial saturation; in other words, 
skins may be dyed on the surface, or 
a portion of the way through, or all 
the way through.’ Tannage Patent 
Co. v. Donallan, 93 Fed. 811, 817. 
(2) “Most vegetable and animal 
bodies are porous or absorbent, and 
can be dyed; some minerals also, 
such as marble, can absorb liquid 
coloring matters; but the term ‘dye- 
ing’ is usually confined to the color- 
ing of textile fibrous materials by 
penetration. The superficial applica- 
tion of pigments to tissues by means 
of adhesive vehicles, such as oil or 
albumen, as in painting or in some 
kinds of calico printing, is not con- 
sidered as a case of dyeing, because 
the coloring bodies so applied do not 
penetrate the fiber, and are not inti- 
mately incorporated with it. The 
mere saturation of textile fiber with 
a solution of some colored body and 
subsequent drying do not constitute a 
case of dyeing, unless the color be- 
comes in so far permanently attached 
to the fiber that it cannot be washed 
out again by the solvent employed or 
by common water.” Encyclopedia 
Britt. (1894) [quot Tannage Patent 
Co. v. Donallan, 93 Fed. 811, 817]. 
95. Encyclopedia Britt. (1894) 


troglycerin with some solid and inert absorbent 
substance, containing no other explosive ingredi- 


DYNAMO MACHINE. A device for converting 
mechanical energy into electricity.® 

E. A Latin preposition, meaning from, out of, 
after, or according.* 
phrases, but in this form only before a consonant.® 
When the initial of the following word is a vowel, 
Also used as an abbreviation for cer- 


It oceurs in many Latin 


{quot Tannage Patent Co. v. 
allan, 93 Fed. 811, 817]. 
96. U. S. v. Knipscher, 
Dyeing Co., 152 Fed. 590, 591 
97. See Abortion § 84; Homicide 
[21 Cyc 973]; Rape [33 Cye 1463]. 


Don- 
etc., Silk 


98. See Wills [40 Cyc 1502]. 
99. See Dike 18 C. J. p 1038. 
[a] “Faulting fracture” distin- 


guished.— Where occurrences are not 
intrusions of igneous rocks or mat- 
ter between sedimentary beds, char- 
acteristic of dykes, but, according to 
the testimony, the fractures are filled 
with minute angular fragments of 
sedimentary bed rock, limestone, and 
clay, brecciated material, in places, 
recemented with calcite, it is in- 
appropriate to term the occurrences 
“dykes,” but the more appropriate 
term would be. ‘faulting fracture.” 
Grand Central Min. Co. v. Mammoth 
Min. Co., 29 Utah 490, 83 P 648, 681. 

1. Sperry v. Springfield F. & M. 
Ins. Co., 26 Fed. 234, 235. See Fire 
Insurance [19 Cyc 738]; Master and 
Servant [26 Cyc 1112]; Nuisances 
[29 Cye 1172]; and generally Explo- 
sives [19 Cye 1]. 

{a] The combination is made for 
the purpose of a more convenient use 
of nitroglycerin, which is a fluid. 
Sperry v. Springfield F. & M. etce., Ins. 
Co., 26 Fed. 234, 235. 

2. U.S. v. Saul, 58 Fed. 763, 764. 

3. See generally Electricity [15 
Cyc 466]. | 

{a] Construction and operation.— 
“Tt has a revolving part, called the 
‘armature,’ usually driven from a 
steam engine. At one end of the 
armature there is a projecting part, 
called the ‘commutator,’ standing out 
something like the hub of a wagon 
wheel. Upon two opposite sides of 
this commutator are placed two cop- 
per strips, bars, or bundles of thtn 
copper leaves, called ‘commutator 
brushes,’ which press upon the sur- 
face of the commutator during its 
revolution. A wire joined to one of 
these brushes leads away from the 
machine through the lamps or motors 
in which the current is used, and back 
to and through the other brushes. 
Thus the electric current which is 
generated in the armature by its 
revolutions passes out through one 
brush and back through the other.” 
Thomson-Houston Plectric Co. v. 
Citi Hlectric Co.; 65 Fed. 615, 

1 


4 Black L. D. See also Abbrevia- 
tions 1 C.J. p 277 note 5 fa]. 

5. Black L. D. 

{a] E contra.—From the opposite; 
on the contrary. Black L. D. 

[b] E converso.—(1) Conversely; 
on the other hand; on the contrary. 


Black L. D. (2) Equivalent to “e 
contra.” Black L. D. 

{[c] E mera gratia.—Out of mere 
grace or favor. Black L. D. 

{d] E pluribus unum.—One out of 
many. Black L. D. 


6. Black lL. D. 
7 [a] Thus it may be used as an 


+ 
850 [19 0.J.] 
EACH.?® 


aggregate, or series mentioned or taken into account, 


abbreviation for: (1) ‘Hast.’ Webster | (Mass ) 


D. [quot Sibley v. Smith, 2 Mich. 
486, 503, (where the court, in speak- 
ing of the letters “E.,” “W.” and “S.” 
as abbreviations, said: ‘‘When used 
in a proper connection these ab- 
breviations are plain, and valid in 
daw) |, C2) “aster: Black E27 D. 
(3) “Eastern.” Black L. D. (4) “He- 
elesiastical.” Black L. D. (5) “Ed- 
ward.” Black L. D. (6) “Mnglish.” 
Biackety. De i(7) | “haquity.2.. Blacks Li, 
D. (8) “Exchequer.” Black L. D. 
8. “Both” distinguished see Both 
9 C. J. p 142 note 64 [a]. 

9. Potter vy. Berthelet, 20 Fed. 240, 
242; Dis. op. Knickerbocker v. Peo., 
102 Ill. 218, 233; State v. Thompson, 


yes Utah 228, 240, 87 P 709 [quot 
Viele 
[a] Considered separately.—(1) 


The term as used in a statute im- 
posing a penalty “for each offense” 
upon every keeper of a toll gate, 
ordered by the inspectors to throw 
open the same or allow persons to 
pass without toll, who shall not im- 
mediately obey such order, means 
each violation of the order, and does 
not relate to the description of the 
offense. Suydam v. Smith, 52 N. Y. 
383, 389. (2).The phrase “each of- 
fense,”’ in an act making it unlawful 
for any corporation operating an 


electric street railway to permit the_ 


operation of cars without providing 
screens for the protection of motor- 
men, and making any corporation 
violating the act liable to the state 
for a certain penalty for each of- 
fense, is uncertain as to what con- 
stitutes a violation, whether each 
trip of each car or each day’s opera- 
tion, and the statute cannot be en- 
forced. Beaumont Tract. Co. v. 
State, 57 Tex. Civ. A 605, 122 SW 615, 
618. (3) The words ‘each taxpayer,” 
as used in Const. (1870) art 2 § 28, 
providing that the legislature shall 
exempt from taxation one thousand 
dollars’ worth of personal property in 
the hands of each taxpayer, apply to 
each taxpayer, and not to each head 
of the family: hence a _ married 
woman is therefore entitled to such 
exemption, although her husband is 
entitled to and has been allowed the 
same exemption. Morristown First 
Nat. Bank v. Morristown, 93 Tenn. 
208, 23 SW 975. (4) For marking as 
“Pure Cider Vinegar” barrels con- 
taining artificial coloring matter, in 
violation of Agricultural Law, cum- 
ulative penalties are recoverable un- 
der § 53, imposing a penalty for 
“each violation,” although the barrels 
are sold or kept for sale as a single 
lot. Peo. v. Albion Cider, etc., Co., 
133 App. Div. 865, 118 NYS 15, 16. 
[b] Description of persons.—(1) In 
a will directing the distribution of a 
share to each nephew and niece then 
living, ‘‘each” separates the class into 
individuals, and is equivalent to a 
detailed enumeration, hence by the 
use of the word “each” testator did in 
effect designate the persons all in- 
divicually as plainly as if he had 
inserted their several names. In re 
Penney’s Est., 159 Pa, 346, 28 A 255, 
256. (2) A devise to heirs, to them 
and “each” of them, will be con- 
strued as a direction that such heirs 
are to take per capita. and not per 
stirpes. Daggett v. Slack, 8 Metc. 


Commonly the word is understood to 
mean every one of the two or more individuals com- 
posing the whole, considered separately from the 
rest;® every one of any number separately consid- 
ered, or every one of several;!° every one of any 
number separately considered ;1+ every one of a num- 
ber taken or considered one by one;'? every one of 
any number or numerical aggregate, considered in- 
dividually ;1* every one of two or more comprising 
the whole;* both or all the numbers of the pair, 


EACH 


Phrases: 
every part,’’ 2° 
450,454. 1 (3) “Hach,” as 


used in a will giving to several per- 
sons, designated therein, each a cer- 
tain sum, in its common acceptation 
refers singly to the individual desig- 
nated in the clause. Auger v. Tat- 
ham,_ 191 Ill. 296, 61 NE 77, 78. (4) 
A bequest to A and B of ‘$2,000 each” 
was construed to be a’ gift to A and 
B individually, and therefore the 
death of one before the testator 
caused the gift to him to lapse. 
Claflin v. Tilton, 141 Mass. 343, 5 Nid 
649, 650. 

{c] TYenacy in common created.— 
(1) In a devise or bequest to sev- 
eral persons, to each, the words “to 
each” make the persons tenants in 
common. Stetson vy. Hastman, 84 Me. 
366, 24 A. 868, 870. (2) In cases 
where construction is necessary to 
determine whether an instrument 
creates a joint tenancy or tenancy in 
common, the distributive words 
“among,” “any,” and “each” are used 
to distinguish estates in common 
from joint tenancies, and are given 
controlling effect in determining the 
estates to be tenancies in common, 
Sturm vy. Sawyer, 2 Pa. Super. 254, 
258, 

10. State v. Maine Cent. R. Co., 66 
Me. 488, 510; State v. Thompson, 31 
Utah 228, 240, 87 P 709 [quot Cyc]. 

{a] By context meaning ‘“collect- 
ively.’”—Where the record shows that 
a party excepted to the giving of 
“each” of several instructions, and 
likewise excepted to refusal to 
give “each” of several requested in- 
structions, his exceptions were prop- 
erly reserved, the word “each,” al- 
though net appropriaie to iesignate 
several <ollectively without consider- 
ing ther severally, being sufficient to 
raise objections to instructions sever- 
ally when designated by it as ob- 
jected to. Delaney v. Johnson, 95 
Ark. 131, 128 SW _ 859, 860. 

11. State v. Maine Cent. R, Co., 
66 Me. 488, 510 [quot In re Turner, 
208 N. Y. 261, 265, 101 NE 905, Ann 
Cas1914D 25]; McLaughlin v. Mc- 
Laughlin; (N. J. Ch.) 89 A 520, 521; 
State v. Thompson, 31 Utah 228, 236, 
Skiba O9s 

[a] In a contract to furnish cer- 
tain specified articles of different 
kinds at a designated price each, the 
term refers to all the articles named 
which precede it. Beck, etc., Lith. 
Co. v. Evansville Brewing Co., 25 
Ind. A 662, 58 NE 859, 861. 

12. State v. Thompson, 31 Utah 
2289 200,18 2 belo. 

[a] “Apiece” equivalent—Martin 
v. Mercer Univ. Trustees, 98 Ga. 320, 
325 2b) SH e522) To same effect 
Palmer v. Palmers’ Hst., 106 Me. 25, 
15 A130; 132, 19 AnnCas 11184. 

13. Century D. [quot Malecomson 
v. Wappoo Mills, 86 Fed. 192, 194]; 
Beck, etc., Lith. Co. v. Evansville 
Brewing Co., 25 Ind. A. 662, 58 NE 
859, 861. 

14. Anderson L. D. [quot Matter 
of Tugger, 208 N. Y. 261, 265, 101 NE 
905, AnnCasi914D 245]; Beck, ete., 
Lith. Co. v Evansville Brewing Co., 
25 Ind. A. 662, 58 NE 859, 861; State 
LEO sas Aa. 31 Utah, 228, 240, 87 P 


Pipe 
he 


15. Centuty D. [quot Malcomson 
v. Wappoo Mills, 86 Fed. 192, 195; 
Beck, ete., Lith. Co. v. Evansville 


considered individually, or one by one;'® all the 
individuals considered distributively or one by one;*® 
either or any unit of a numerical aggregate consist- 
ing of two or three, indefinitely.1? 
lowed by ‘‘one’’ 
distributive adjective pronoun denoting or referring 
to every one of two or more of the series men- 
tioned ;?° every one of the persons mentioned;*° and 
in law, it implies individuality and separateness.*+ 

‘‘Hach and every,’’ 2? 
‘each as principal,’’ 74 ‘‘each be- 


It is often fol- 


with or before a noun.’® It is a 


‘feach and 


Brewing Co., 25 Ind. A. 662, 58 NE 


859, 861]. 

16. Standard D. [quot State v. 
eens 31 Utah 228, 2386, 87 P 
709). 


17. Century D. 
v. Wappoo Mills, 


[quot Malcomson 
86 Fed. 192, 195; 


Beck, ete, .Lithographing Co: vy; 
Evansville Brewing Co., 25 Ind. A. 
662, 58 NE 859, 861]. 

[a] “Any”  distinguished.—State 
v. Thompson, 31 Utah 228, 239, 87 
P:709.. See also Any 3 .C. J. p 230. 

18. Beck, etce., Lithographing Co. 


vy. Evansville Brewing Co., 25 Ind. A. 
662, 58 NE 859, 861. : 

19. Seiler v. State, 160 Ind. 605, 
625, 65 NE 922, 66 NE 946, 67 NE 
448 [cit Adams Express Co. v. Lex- 
ington, 83 Ky. 657, 660; Anderson L. 
D.; Century D.; Fowler Eng. Gram- 
mar pp 298, 543]. 

20. State v. Thompson, 31 Utah 
228, 236, 87 P 709. 


21. Sturn v. Sawyer, 2 Pa. Super. 
254, 257. 
22. - Gibson y. Kueffer, 69 Kan. 534, 


peas 28 ob 

[a] “Every” compared.—(1) The 
word “every” is not always synony- 
mcus with the word “each.” Griffin 
Vowinterurban cst. Co, ESO ane wre 
538, 72 NE 1142. (2) “ ‘Mach elector’ 
does not mean here absolutely every 
elector, for a voter may be blind or 
crippled so as to be physically un- 
able to use the machine, and the 
statute provides for such a condition, 
but the term does include at least 
every elector of ordinary intelli- 
gence having the reasonable use of 
his faculties and members.” Peo. v. 
Taylor, 257 Jll. 192, 197, 100 NE 534. 
(8) The term as used in a contract 
by which a lessee was given the right 
of purchasing certain machinery and 
apparatus on the expiration of cer- 
tain letters patent and all extensions 
and renewals thereof, in which are 
set forth and claimed the inventions 
and improvements, and each of them, 
contained in such machinery and ap- 
paratus, was construed to mean 
“every.” Potter v. Berthelet, 20 Fed. 
240, 242. See also very [16 Cye 81 9]. 

23. Sullivan v. Mercantile Town 
Mut. Ins. Co., 20 Okl. 460, 94 P 676, 
680, 129 AmSR 761. 

[a] Indivisible contract.—A|]1- 
though an insurance policy, provid- 
ing that the entire policy shall be 
void for breach of warranty or condi- 
tion, may be a divisible contract, the 
addition of the words “each and ev- 
ery part’ renders it susceptible to 
but one'construction, and that is that 
it is indivisible. Sullivan v. Mercan- 
tile Town Mut. Ins. Co., 20 Okl. 460, 
94 P 676, 680, 129 AmSR 761. 

[b] As severally or individually.— 
The term as used in-S. C. Rev. St. § 
102, providing that each ton of phos- 
phate rock, the product of certain 
mining operations, shall be deemed 
the property of the state until the 
persons mining it shall have paid a 
certain royalty, means each ton taken 
severally, individually, shall be 
deemed the property of the state 
until such parties have paid the roy- 
alty sh hg es is, on that indi- 
vidua on. alcomson y. Wa ° 
Mills, 86 Fed. 192, 194, his 
24. Benedict y., Cox, 52 Vt. 247, 


250 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


quest,’’ 25 ‘each block separately,’’ 2° ‘‘each ear,’ ’?7 
“each case,’’ 28 ‘each day,’’2® ‘‘each elector,’’ *° 
“each entry,’’ °1 ‘‘each express company,’’ *? ‘‘each 
his one half,’’ °3 ‘each house,’’ *4 ‘‘each intelligence 
“each 
“each line of the tax roll,’’** ‘‘each nephew and 


office,’’°5> ‘‘each juror,’’ °6 


[a] Joint or several obligation 
created.—(1) A note reciting that it 
is signed ‘each as principal’ made 
both signers principals so far as the 
creditor was concerned. Benedict v. 
Cox, 52) Vt. 247, 250.. (2). The werd 
“each,” following the penalty of a 
bond signed by defendants, by itself 
made it a several bond, and the en- 
suing clause, “for which we bind our- 
selves and each of us for himself for 
the whole and entire sum of £1000 
each,” did not make it a joint under- 
taking. Collins v. Prosser, 1 B. & C. 
682, 687, 8 HCL 287, 107 Reprint 250. 
(3) As used in a contract by two per- 
sons with a boatbuilder to pay for a 
boat to be built for them for a cer- 
tain sum, each his one half, the ex- 
pression ‘‘each his one half’? makes 
such contract several and not joint. 
Costigan vy. Lunt, 104 Mass. 217, 219. 
(4) The conclusion of a bond given 
by several was as_ follows: gd a) 
which payment well and truly to be 
made or done, we bind ourselves and 
each of our heirs, executors and ad- 
ministrators,’ and it was held that 
the word “each” was intended to be 
applicable to the persons of both 
obligors, and hence the obligation 
was several as well as joint. Geddis 
v. Hawks, 10 Serg: & R. (Pa.) 33, 
37. (5) The word “each,” in a con- 
tract by which four guarantors guar- 
anteed to plaintiff, ‘each’ to the 
amount of five thousand dollars, the 
payment of a note, imports severalty 
in the ordinary acceptance of the 
term, and the liability of the guar- 
antors under contract is several, and 
an action against one guarantor alone 
for five thousand dollars is maintain- 
able as against the objection of de- 
fect of parties in not joining the re- 
maining guarantors. Delaware Coun- 
ty Nat. Bank yv. King, 47 Misc. 447, 
95 NYS 954, 955. 

25. Martin v. Mercer Univ., 98 
Ganes20, (oLOs ep SEO AU Ser Vie 
Tatham, 191 Ill. 296, 303, 61 NE.77; 
Bartlett v. Houdlette, 147 Mass. 25, 
27, 16 NE 740; Claflin v. Tilton, 141 
Mass. 343, 344, 5 NE 649; Daggett v. 
Slack, 8 Metce. (Mass.) 450, 454; In 
re Penney, 159 Pa. 346, 349, 28 A 
255 (in all of which the word is con- 
strued as used in a will); Pennsyl- 
vania ©o.s App., 109° Pa. 479; 483 
(while a bequest is properly used in 
a will relative to personal estate, 
the phrase “each bequest” refers to 
the gifts previously made, although 
consisting in part of realty). 

26. Blair v. Atchison, 40 Kan. 353, 
19 P 815, 816. : 

[a] Separately considered. — The 
term as used in Sess. L. (1887) ¢ 99 
§ 4, declaring that for all municipal 
paving, ete, assessment shall be 
made for the full cost thereof on 


each block separately means that 
each block, or the street between 
each block for the distance of a 


block, shall be separate from that of 
an adjoining block in the city, that 
each block, or the two half blocks 
divided by the street, the distance of 
a block, becomes a block or taxing 
district as contemplated by § 4, and 
does not have reference to a division 
of the costs and apportionment of 
the expenses of its improvement be- 
tween the two half blocks divided by 
the street. Blair v. Atchison, 40 Kan. 
353, 19 P 815, 816. 

27. Braddock Borough v. Monon- 
gahela St. R. Co., 28 Pa. Super. 262, 
264. 

[a] Municipal taxation.—Where a 
municipal ordinance provides for a 
specified tax per year on street cars 
“for each car running within the said 
borough,” the borough may collect 


+ 


EACH 


them,’’ 43 

whom,’’ #5 
location,’’ °7 
ehises72*? 


the tax on each car running having 
a separate number, and such car need 
not be scheduled and run every day, 
nor for the whole of any particular 
day. Braddock v. Monongahela St. R. 
Co.,: 28 Pa. Super. 262, 264. 


28. Donnell y. Columbian ins. Co., 
rent Cas. No. 3,987, -2 Sumn. 366, 
[a] In a policy of insurance on a 


vessel and cargo, it was stipulated 
that the underwriters should not be 
liable “for any partial loss of other 
gocds, or on the vessel, or freight,” 
unless it amounted to five per cent 
inclusive “in each case,’ of all 
charges and expenses incurred for 
the purpose of ascertaining and prov- 


ing the loss, and it was held that the. 


words “in each case’ did not mean 
at each time of loss, but referred to 
the three several*‘subjects insured— 
goods, freight, and vessel. Donnell v. 


Columbian, Pinss—coy 1, Bus Cais “NO, 
3,987, 2 Sumn. 366, 375. 

29. Cumberland Tel., etc., Co. v. 
Petey: 127 Tenn. 184, 203, 154 SW 

30>” Peoveve) Laylor) 25 ll 19.25 
197, 100 NE 534. See also supra note 
22 [a]. 

81. Ullman vy. Murphy, 24 F. Cas. 


No. 14,325, 11 Blatchf. 354, 360. 

32. Adams Fxpress Co. v. Lexing- 
ton, 83 Ky. 657, 659. 

83. Costigan v. Lunt, 104 Mass. 
217, 219 (the term as used in a 
contract providing to pay ‘‘each his 
one half, in instalments’ means that 
each ‘“‘shall pay one half.of each in- 
stalment, as it becomes due, and no 


more’’). 

34. Farmers’ Union Warehouse 
Co. v. Mcintosh, 1 Ala. A. 407, 409, 
56S 102. 

85. Adams Express Co. y. Lexing- 
ton, 838 Ky. 657, 660. 

[a] Applied to the taxation of ex- 


press coinpanies.—Where a city char- 
ter provided for the taxation and li- 
censing of “each intelligence office 
... express company,” etc., the court 
said: “It is true that the word ‘each’ 
denotes every one of the two or more 
comprising the whole; but in this in- 
stance it must be regarded as indi- 
cating that the license fee for each 
of the companies intended to be in- 
cluded in the provision of the char- 
ter, and which were not exempted 
from city taxation by the then ex- 
isting law, should be so much. It 
includes the whole of the class which 
were not then exempt from such tax- 
ation.’ Adams Express Co. v. Lex- 
ington, 83 Ky. 657, 660. 

86. State v. Thompson, 31 Utah 
DISt 2 oOy Clg LOO 
Goodhue y. Hartford F. Ins. 
Co., 184 Mass. 41, 43, 67 NE 645. 

{a] Insurance of goods in tran- 
sit—Where goods are insured in 
store No. 2, a rider on the policy al- 
lowing removal to a store in B, and 
stipulating that during removal the 
policy shall attach in “each loca- 
tion” in proportion to the value in 
each, and after removal in new loca- 
tion only, does not insure the goods 
while in transit, the rider by the 
words “each location” meaning the 
store No. 2 and the designated store- 
house, and under its operation the 
policy covered none of the goods ex- 
cept such as should be in one or the 


other of those storehouses. Good- 
hue v. Hartford F. Ins. Co., 184 
Mass. 41, 43, 67 NE 645. 

88. Pearsall v. Brower, 120 App. 


Div. 584, 105 NYS 207, 208. 

{a] Assessment roll.—The phrase 
“each line of the tax roll actually 
extended,” as used in L. (1892) p 
1750 c 686 § 28, authorizing each su- 


“feach tax-payer,’’ 5° 


[19C.J.] 851 


niece,’’? 9 ‘‘each offence,’’ 4° ‘‘each of the chil- 
dren,’’ 44_-“each ‘ofthe justices,’’ 4? **each’) of 
‘feach 
““each 
DALtVs. et esc OF ss * 8 


Of our heirs’"\4*  “ceache or 


particular lot,’’4° ‘‘each 
“feach special fran- 
each” <0, 4.5" 


pervisor to charge one cent for each 
line of the tax roll actually extended 
by him, refers to the extension of 
the tax into each of the columns of 
the roll set apart for the various 
taxes levied, so that, if there are 
three special taxes levied by the 
same assessment roll as the general 
taxes, there are aS many extensions 


of a line as additional columns pro- 
vided for for each special and gen- 
era: tax. Pearsall v. Brower, 120 


App. Div. 584, 105 NYS 207, 208. 

39: In re Penney, 159 Pa. 346, 28 
“A 255, 256. 

40. Suydam v. Smith, 52 N. Y. 383, 
389; Beaumont Tract. Co. vy. State, 
ae Tex:— Civ. + A, 605;. 122. SW 26053 


41. (In vre~Turner; 208° Ni; Y. 261, 
ie 101 NE ~ 905, AnnCas1914D 
42. Salinas v. Aultman, 49 S. C. 


378, 386, 27 SE 407 [quot LaMotte v. 


aoe HOM SCA bose Ol Bon) ees) 
{al “All” distinguished.—Where a 


statute provided that each of the jus- 
tices of the supreme court and 
judges of the circuit should have the 
same power at chambers to issue 
writs of habeas corpus as when in 
open court, the court said: “The 
term ‘each’ is used in contradistine- 
tion to ‘all’ of the Justices, as im- 
plied, necessarily in the term ‘Court,’ 
which is made up of ‘all’ of the 
Justices; the term ‘chambers,’ in con- 
tradistinction to ‘open Court’; and 
the power of the several Justices, in 
granting interlocutcry orders at 
chambers, is the same ‘as’ the ‘Court,’ 
when it is ‘open,’ in considering an 
application for an interlocutory writ 
or order of injunction.” Salinas v. 
Aultman, 49°°S) (C> S78: 5386). 27 °Sh 
407 [quot Lamotte v. Smith, 50 S. C. 
558, 561, 27 SE 933]. 


43. Potter v. Berthelet, 20 Fed. 
240, 242; Daggett v. Slack, 8 Metc. 
(Mass.) 450, 454. 

44. Geddis v. Hawks, 10 Serge. & 
Pin GRA nose sone . 

45. Carrico v. Couch, 45 Okl. 672, 


146 P 447, 449. 

46. Perkins v. Dibble, 10 Oh. 433, 
441, 36 AmD 97. 

[a] Description of _ property. — 
The phrase “each particular lot,” in 
a taxation statute requiring the as- 
sessor’s list of property particularly 
to set forth the name of the owner 
or owners of real estate and the num- 
ber of acres of land in each particu- 
lar lot, section, or subdivision there- 
of, ete., is not satisfied with a list 
describing the property of a certain 
person as one hundred acres in the 
north part of two lots. Perkins v. 
Dibble, 10 Oh. 438, 441, 836 AmD 97. 
oat See Juries [24 Cyc 3856 note 
48. Collins v. Prosser, 1 B. & C. 
682, 8 HCL 287, 107 Reprint 250. 

49. Peo. v. Gourley, 64 Misc. 605, 
607, 118 NYS 776. 

50. Morristown First Nat. Bank 
v. Morristown, 93 Tenn. 208, 211, 23 
SW 975. 

51. Malcomson y. Wappoo Mills, 
86 Fed. 192, 195. 

[a] Considered individually.— 
“Mach ton’ within a statute provid- 
ing that “each ton of phosphate rock 
or phosphatic deposit . . Shall be 
deemed the property of the state 
until the said parties shall have paid 
thereon a royalty,’ means that “each 
ton, taken severally, individually, 
shall be deemed the property of the 
state until the said parties have paid 
the royalty thereon; that is, on that 
individual ton.” Malcomson y. Wap- 
poo Mills, 86 Fed. 192, 195. 


852 [19C.J.] 
‘feach violation,’’5? ‘each week,’’5? and ‘‘each 
Veal goa 

EADEM CAUSA DIVERSIS RATIONIBUS 


CORAM JUDICIBUS ECCLESIASTICIS ET SE- 
CULARIBUS VENTILATUR.*® 

EADEM EST RATIO, EADEM EST LEX.*° 

EADEM MENS PRASUMITUR REGIS QUA 
EST JURIS ET QUZ ESSE DEBET, PRA‘SER- 
TIM IN DUBIIS.*’ 

EA EST ACCIPIENDA INTERPRETATIO, 
QUA VITIO CARET.®® 

EAGLE. A gold coin of the United States of the 
value of ten dollars.®® 

E. & O. E. An abbreviation for ‘‘errors and 
omissions excepted.’’ °° 

EA QUA, COMMENDANDI CAUSA, IN VEN- 
DITIONIBUS DICUNTUR SI PALAM APPAR- 
EANT VENDITOREM NON OBLIGANT.*1 

EA QUA DARI IMPOSSIBILIA SUNT, VEL 
QUA IN RERUM NATURA NON SUNT, PRO 
NON ADJECTIS HABENTUR.® — 

EA QUA IN CURIA NOSTRA RITE ACTA 
SUNT DEBITHZ EXECUTIONI DEMANDARI 


52. Peo. v. Albion Cider, etc., Co., 59. 


EACH—EARN 


Judson v. Griffin, 13 U. C. C. P. 


DEBENT.® 

EA QUA RARO ACCIDUNT, NON TEMERE IN 
AGENDIS NEGOTIIS COMPUTANTUR. a 

EAR. In a mechanical sense, a projecting part 
from the side of anything.®® 

EARLDOM. The office, jurisdiction or dignity of 
an ear], 

EARLY. Pertaining to the first part or period 
of some division of time, or of some course in time.®* 

EARMARK. A mark put upon a thing to dis- 
tinguish it from another.®* 

EARN.®® To gain, get, obtain, or acquire as the 
reward of labor or performance of some service,’? 
or.as a just return or recompense by service, labor, 
or exertion;"! to acquire by labor, service, or per- 
formance.’?. The use of the word necessarily implies 
some labor or service for which the earnings are the 
reward. 

In the past tense, ‘‘earned,’’ the word has been 
construed as meaning entitled to a sum of money 
under the terms of a contract." 

Earned land. Land conveyed by government pat- 
ent to one after fulfillment of the conditions of a 


spring” of 1900, such phrase neces- 


133 App. Div. 865, 118 NYS 15, 16. 


53. Friedman v. Schreiber Bros. 
Co,; 195, All. A. 418, 420;.State. -v. 
Stiles, .12)0N. odie Ta 2965 297... (the 


term as used in Rev. L., p 218, en- 
titled ‘‘An act for the relief of per- 
sons imprisoned for debt,” and re- 
quiring that there be paid by the 
dissatisfied creditor to the insolvent 
debtor a certain’ sum on the second 
day of ‘‘each week,’ means that the 
payments must be made on a fixed 
day, and that the payments in no 
instance be more than one week 
‘asunder). 

54. Friedman vy. Schreiber Bros. 
Co., 195. Ill» A. 418, 420;°Hx p. Hew- 
lett, 22 Nev. 333, 40 P 96, 97; Allen 

, 21 NYS 338, 340. 
Meaning “annually .”— Girain: 
L. (1875) e¢ 510, which provides that 
corporations shall within twenty 
days after January 1, in each year 
make a report, which will state the 
amount of capital and the portion 
actually paid in, etc. “each year” 
means annually. Allen v. Clark, 21 
NYS 338, 340. (2) In a statute pro- 
viding that it shall not be lawful to 
catch trout “between the list day of 
October of each year and the ist day 
of June of each year,” the term ‘each 
year’ does not mean the same year, 
so as to forbid the fishing only be- 
tween June and October; but in view 
of the order in which the dates are 
arranged, and the practical construc- 
tion that has always been placed 
upon the law, the legislature evi- 
dently intended the close season to 
run from October of one year to June 
of the succeeding year. Ex p. Hew- 
lett, 22 Nev. 333, 40 P 96, 97. 

55. A maxim meaning “The same 
cause is argued upon different prin- 
ciples before ecclesiastical and secu- 
lar judges.” Wharton L. Lex. 

56. A maxim meaning “The same 
reason, the same law.” Black L. D. 

[a] Applied in: Charles’ River 
Bridge v. Warren Bridge, 7 Pick. 
(Mass.) 344, 493; Crossen v. McAllis- 
LOnwie bala R =250,02 Palais: 82. 201, 

57. A maxim meaning “The mind 
of the sovereign is presumed to be 
coincident with that of the law, and 
with that which it ought to be, espe- 
cially in ambiguous matters.’ Whar- 


ton . Lex. [cit Rex v. Arundell, 
E925 2,5 154]), 
58. A maxim meaning “That in- 


terpretation is to be received which 


350, 353 [cit Webster D.]. See also 
Coin 11 CGC. J. p 955; Curreney 17 C. J. 
p 405; Money [27 Cyc 817]. 

60. Redmond vy. Atlanta, etc., Air- 
Line R. Co., 129 Ga. 133, 140, 58 SE 
874. See generally Abbreviations 1 
C.. Je pi 2d6: 

{a] As affecting receipt for mon- 
ey.—Where one has an unliquidated 
demand and the debtor sends a check 
to his attorney with a receipt to be 
signed by the creditor, and the latter 
receives the check, although protest- 
ing that a much larger sum is due 
him, and signs a receipt under seal 
containing the stipulation that in 
consideration of the amount of the 
check he releases the creditor from 
all claims and demands whatsoever, 
the receiving and retaining of the 
sum offered and the signing of the 
receipt constitute a good accord and 
satisfaction binding on the creditor, 
although he entered on the receipt 
the letters “EH. & C. EK.’ Redmond v. 
Atlanta, etc., Air-Line R. Co., 129 Ga. 
133, 140, 58 SE 874. 


61. A maxim meaning ‘Those 
things which are said for the sake 
of commendation in sales, if they are 
plainly apparent, do not bind the 
seller.’ Wharton L. Lex. See also 
Dealer saTalk Aix ss uD ob te 

62. A maxim meaning ‘Those 
things which are impossible to be 
given, or which are not in the nature 
of things, are regarded as not added 
Lagne part of an agreement].” Black 

63. A maxim meaning ‘Those 
things which are properly transacted 
in our Court ought to be committed 
to a due execution.’ Wharton L. 


Lex. [cit Coke Litt. p 289]. 

64. A maxim meaning “Those 
things which seldom happen are not 
rashly to be taken into account in 
pransee ine: business.” Wharton L. 

ex. 

65. Webster D. [quot Consolidat- 
ed Varor-Stove Co. vy. Ellwood Gas- 


Stove, etc., Co., 63 Fed. 698, 699]. 
66:5> Burrill. 3). S[icithe Rex iv. 
Knollys, 1 Ld. Raym. 10, 13] 


67. Century  D. generally 
Time [38 Cyc 306]. 

{a] “Barly as convenient.”—A re- 
lease which expresses a promise to 
cancel and return the note itself as 
“early as convenient” is not rendered 
executory by the qucted words. Low- 
rey v. Danforth, 95 Mo. A. 441, 69 


See 


is aree AR Pre Beuvaas Tis 2D."| SW 39,2412 

{cit Bacon Max. Reg. pp wee Cale {b] “Early spring.’—Where a 
[a] Applied in: State v. Carr, 3/ preliminary statement alleged con- 

MOA A 0.9 ception of an invention “in the early 


sarily means not earlier at the ut- 
most than March 1, and probably 
not that early. Richards v. Meiss- 
ner, 24 App. (D; Cs) 305,.1308. 

[c] “Earliest possible.”’—In a 
contract of sale, defendant’s require- 
ment that the shipment of goods be 
the “earliest possible’ must be con- 
strued as meaning that the goods be 
sent as soon as plaintiff could pos- 
sibly send them, and signified rather 
more than that the goods be sent 
within a reasonable time. Robinson 
Clay Product Co. v. American Loco- 
uel Ne Co., 56 Misc. 589, 107 NYS 69, 

{d] “Earliest possible moment.” 
—An obligation to pay a sum of 
money at the “earliest possible mo- 
ment” is not an agreement to pay 
instantly, unless the maker has the 
ability so to pay, but it is condi- 
tional, and fixes the burden on the 
person suing on the obligation to 
prove the ability of the maker to pay 


the debt. Rowlett vy. Lané, 43 Tex. 
274, 275. 
68.) Burrill, aa: 


{a] Applied to money.—‘The dic- 
tum that money has no ear-mark 
must be understvood in the same way; 
i. €. as predicated only of an undi- 
vided and undistinguishable mass of 
current money. But money in a bag, 
or otherwise kept apart from other 
money, guineas, or other coin marked 
(if the fact were so) for the purpose 
of being distinguished, are so far 
ear-marked as to fall within the rule 
on this subject,’ ete. Taylor v. 
Plumer, 3 M. & S. 562, 575, 105 Re- 
print 721 (per Lord Ellenborough). 

69. See also Earnings post p 853. 

70. Worcester D. [quot In re 
Lewis, 156 SPa.wdogn coos. ce (aA moO 
Rafferty v. Rafferty, 5 Pa. Dist. 453, 
458]. 

71. Dayton v. Ewart, 28 Mont. 153, 
155, 72 P 420 [cit Century D.; Stand- 
ard D.; Webster D.]. 

72n PrOMVeMS ust, ni eae COW on ae 

73. Oliver’s Hst., 7 Pa. Co.-3, 7. 

74. Western States L. Ins. Co. v. 
reek woo, 166 Cal. 185, 135 P 496, 

{a] “Earned and _ collected.” — 
The phrase as used in a partnership 
agreement or dissolution that the 
second party shall transfer all gains 
of such business other than moneys 
“earned and collected,’ does not in- 
clude outstanding uncollected ac- 
counts. Scudder v. Perce, 159 Cal. 
429, 114 571,572. 

{b] Vacation wages.—Wages are 
“earned,” in the sense in which that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


prior grant is spoken of as ‘‘earned land.’’ 7 
EARNEST MONEY.’ 
ment made to bind the bargain on the sale of prop- 
erty;? part payment of the purchase price of prop- 
erty;’® a part payment of the purchase price of 
goods;*® part payment;°° one mode of binding the 
bargain, and giving to the buyer a right to the goods 
upon payment;*+ money paid to bind the bargain.*? 
It is a term taken from the civil law, and was more 
generally used in connection with sales of person- 


EARNEST or 


alty to bind the bargain.** 


term is used in the Bankruptcy Act 
(Act July 1, 1898 [30 St. at L. 544 ¢ 
541]). giving preference to wages 
earned within three months before 
the commencement of the proceed- 
ings, so long as a bona fide contract 
of hiring exists, and the clerk or 
servant continues in the master’s em- 
ployment and does all that he is re- 
quired to do “The practice of giv- 
ing vacations with continued pay is 
very general in all departments of 
business. Vacation wages cannot be 
regarded as a mere gratuity, given in 
recognition of past or present serv- 
ices. By continuing the relation of 
employer and employé during a dull 
season. the employer holds his work- 
ing force in readiness for the active 
season, The relation of the employer 
and employed is as strictly a busi- 
ness relation as it is during the 
working season, and there is full :e- 
gal consideration for the master’s 
promise tc pay wages during this pe- 
riod.’ In re B. H. Gladding Co., 120 
Fed. 709, 711. 

75. ° U.S. v./ Northern’ Pac. R.-Co;, 
170 Fed. 854, 855. 


76. See generally Frauds, Stat- 
ute of [20 Cyc 251]. 
"7. Hillyard v. Banchor, 85 Kan. 


516E 525, 118 P67: 

{a] Historical —(1) The original 
idea of ‘earnest,’ in the Roman law, 
signified the conclusion of the con- 
tract, and it is that idea which ob- 
tains in the common-law _ jurisdic- 
tions, and under the statutes of fraud 
of England, and of some of the states 
of this Union. But now the giving 
and receiving of earnest money, al- 
though evidence of a completed bar- 
gain, is considered of no importance, 
or of the smallest importance, in as- 
certaining whether property has 
passed by virtue of such bargain, 
that question being determined. by 
the nature of the bargain, concluded 
by the giving of the earnest. Under 
Justinian, the effect of the giving 
and receiving of “arrha’’ was to en- 
able the contractants to retain the 
privilege of withdrawing from the 
contract on certain conditions, and 
the same effect is attributed to the 
giving and receiving of the equiva- 
lents ‘“arrhes” and ‘earnest,’ by 
the codes of France and of Louisiana, 
respectively. An agreement for the 
sale of rea] estate, therefore, which 
contemplates the passing of proper- 
ty, not immediately and by virtue 
thereof, but by an act to be executed 
at a later date and which in other 
respects contains the elements es- 
sential to a sale, is a “promise of 
sale,’ and when made with the giv- 
ing of earnest may be receded from 
by either of the parties, ‘he who has 
given the earnest, by forfeiting it, 
and he who has received it, by re- 
turning the double,” as expressly 
provided by art 2463, relating to 
when a “promise to sell amounts to 
a sale.’ La. Civ. Code arts 2462, 
2463; Smith v. Hussey, 119 La. 32, 
86, 43 S 902, 904 [cit U. S. v. Wood- 
ruff, 22: Wall. (U.S:)* 180, °22, i: ed. 
863; Howe v. Hayward, 108 Mass. 
55, 11 AmR 306; Benjamin Sales (2d 
ed) pp 260, 262; Giiterbock Bracton 
(Am transl) p 145; 3 Justinian Inst. 
III, p 24; 24 Laurent p 37; Marcade, 
art 1590, Code Napoleon (our Code 
art 2463); 6 Marcade p 172; Statutes 
of Fraud of Eng. (29 Car. 11 c 3 § 
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A pay- 


tract.§> 


17)]. (2) “The practice of giving 
something to signify the conclusion 
of the contract, sometimes a sum of 
money, sometimes a ring or other ob- 
ject, to be repaid or redelivered on 
the completion of the contract, ap- 
pears to be one of great antiquity 
and very general prevalence. It may 
not be unimportant to observe as 
evidence of this antiquity that our 
own word ‘earnest’ has been sup- 
posed to flow from a Pheenician 
source through the appaBiv of the 
Greeks, the arra or arrha of the Lat- 
ins, and the arrhes of the French. 
It was familiar to the law of Rome.” 
Howe v. Smith, 27 Ch. D.:'189; 101 
(per Frye, L. J.). 

b] As matter of evidence. — 
“Whatever may have been thought 
by some old writers respecting the 
effect in the transmission of proper- 
ty, of giving and receiving earnest— 
money, it is now considered of no im- 
portance, or of the smallest, impor- 
tance. The subject is discussed in 
Benjamin on Sales [second edition, 
pp 260-262], and the conclusion is 
reached that the true legal effect of 
earnest .is simply to afford conclu- 
sive evidence that a bargain has been 
actually completed, with mutual in- 
tention that it should be binding on 
both; and that the inquiry whether 
the property has passed in such cases 
is to be tested not by the fact that 
earnest is given, but by the true na- 
ture of the contract concluded by 
giving the earnest.” U.S. Woodruff, 
geet (CU: S.), 180,495, 22°. ‘ed. 
863. 

78. Davis-v. Martin, 146 N. C. 281, 
59 SE 700. 

79. Howe v. Hayward, 108 Mass. 
54, 55, 11 AmR 306 [cit Morton v. 
Tibbett, 15 Q. B. 428, 69 HCL 428, 
117 Reprint, 520; Walker v. Nussey, 
16 M. & W. 302, 1538 Reprint 1203, 21 
ERC 18: Pordage v. Cole, 1 Saund. 
319, 85 Reprint 449, 18 ERC 601; 
Langfort v. Filer, 1 Salk, 113, 91 Re- 
print 104, 2 Blackstone Comm. p 447, 
1 Dane Abr. p 325]. 

[a] The delivery of sacks by the 
purchaser of corn, who agreed to pay 
a certain sum per bushel, and as 
part of the consideration to furnish 
the sacks in- which to put it, was not 
a delivery of anything in “earnest,” 
for they were not a part payment for 
the price of the corn. Hudnut v. 
Weir, 100 Ind. 501, 502. 

80. Groomer vy. McMillan, 143 Mo. 
A. 612, 128 SW 285, 287. 

81. Robinson v. Thoma, 30 Wash. 
129.5 133% 70. Pi 1240" [quots2, “Kent 
Comm. p 495]. 

82. Monarch Portland Cement Co. 
ae 89 Kan. &74, 878, 133 P 
156. 

83. Davis v. Martin, 146 N. C. 281, 
59 SE 700. 

[a] “he idea of ‘earnest,’ in con- 
nection with contracts, was taken 
from the civil law.’ Howe v. Hay- 
ward, 108 Mass. 54, 55, 11 AmR 3806 
[cit Giiterbock Bracton (Am transl) 
p 145]. See also Monarch Portland 
Cement Co. vy. Washburn, 89 Kan. 
874, 878, 1383 P 156 (“The idea is taken 
from the civil law, and the term is 
used in the English statute of frauds 
relating to contracts for the sales of 
personalty of over a certain value, 
which, to be enforceable, required 
the payment of something in earnest 
unless there was a written memo- 
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In the civil law. A sum of money which one of 
the contracting parties delivered to the other at the 
time of the contract,8* and presumed to be a for- 
feit, in the absence of evidence that the parties in- 
tended to bind themselves by an irrevocable con- 


EARNING CAPACITY. The amount of money 
one is capable of earning,®® and not the amount 
which he actually earns.®* 

EARNINGS.,*® 
earned;°° the price of services performed;*! re- 


That which is earned;°® money 


randum’’). ii 
84. Legier v. Braughn, 
463, 49 S 22, 23. 
85. Legier v. Braughn, 123 La. 463, 
49 S 22, 23. 
86. Memphis Cons. Gas., ete., Co. 
an a 135 Fed. 969, 976, 68 CCA 
87. Memphis Cons. Gas, etc., Co. 
v. Letson, 135 Fed. 969, 976, 68 CCA 


123 La. 


453. See also Capacity 9 C. J. p 
1276 note 78 [a]; Damages § 196; 
Divorce’ §§ 517, 518, 553, 554, 590, 


603, 699; Earnings post this page. 
88. Earnings: 

Assignment of future see Assign- 
ments §§ 35-37. 

Community property in see Husband 
and Wife [21 Cyc 1649]. 

Damages for impairment of 
Damages § 196. 

Exemption from process see Exemp- 

Gee: [18 Cye 1429]. 


see 


Apprentice see Apprentices §§ 85— 


Child, right of parent to see Parent 
and Child [29 Cyc 1623]. 

Corporation see Taxation [37 Cyc 
546, 820, 1030]; and generally 
Corporations § 1215 et seq. 

Foreign corporation, taxation of 
see Taxation [37 Cyc 863]. 

Husband see Divorce §§ 518, 554, 
590, 699. 

Pauper, right of town to see Pau- 
pers [30 Cye 1147]. 

Railroad see Railroads [33 Cyc 497, 


505," 547]; Taxation [37 “Cyc 
1039]. 

Sequestered property, application 
of see Sequestration [35 Cyc 


1387]. 
Vessel, in determining amount of 
salvage see Salvage [85 Cyc 757]. 
Voyage see Marine Insurance [26 
Cyc 669]; Seamen [35 Cyc 1241]. 
Ward, duty of guardian as to see 
Guardian and Ward [21 Cyc 71]. 
Wife, right of husband to see Hus- 
band and Wife [21 Cyc 1393]. 
Representation as to, in sale of prop- 
erty see Sales [35 Cyc 72]; Vendor 

and Purchaser [39 Cye 1285]. 
Supplementary preceedings to reach 

see Executions [17 Cye 1415]. 

89. Berlin Iron Bridge Co. v. Con- 
necticut River Banking Co., 76 Conn. 
477, 57 A 275, 276 [cit Anderson L. 
D.; Century D.; Webster D.]; Dayton 
Vv. Ewart,” 28 Ment. 153," 155,, 72) P 
420 [cit Century D.; Standard D.; 
Webster D.]. 

[a] Monies due for board fur- 
nished sailors by a debtor, under an 
agreement by a third person, are 
earnings. Jason v. Antone, 131 Mass. 
534, 535. : . 

$0. Bigbee,ete.,”~ Packet (Co. lv 
Moore, 121 Ala. 379, 25 S 602, 608. 

91. Andersoa L. D. [quot Good- 
hart v. Pennsylvania R. Co., 177 Pa. 
1 Oy nop, -Ald 191. eb o, “ATS Loom: 
Mitchell v. Chicago, etc., R. Co., 138 
Iowa 2838, 291, 114 NW 622; Pryor 
v. Metropolitan St. R. Co., 85 Mo. A. 
SOT so Ges 

[a] “Barnings of a prostitute.”— 
The term clearly means only earn- 
ings gained by the practice of pros- 
titution. State v. Crane, 88 Wash. 
210, 212, 152° P 989. 

[b] A salary is “earnings,” for it 
is the direct fruit, or is supposed to 
be, of labor. El Paso Electric R. 
Co. v. Murphy, 49 Tex. Civ. A. 586, 
109 SW 489,- 491. 


- 
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ward ;°? the reward of labor or the price of personal 
service performed;°* the reward for personal ser- 
vices, whether in money or chattels;°* the fruit or 
reward of labor;®° the fruits of the proper skill, 
experience,.and industry ;°° the gains of a person de- 
rived from his services or labor without the aid of 
capital;°* money or property gained or merited by 
labor, service, or the performance of something ;°° 
that which is gained or merited by labor, services, or 


performances.°® 
Wages. 


[c] Allowance for expenses. — 
Where a railway guard was paid in 
addition to his wages a fixed sum 
whenever his duties required him to 
lodge away.from home, and no in- 
quiry was made whether he spent 
that sum or any sum, it was held 
that these fixed sums were part oF 
his earnings. Midland R. Co. 
Sharpe, [ig04] A. C. 349 [aff (19034 
2 B26 

[da] Board included.—Where an 
employee in a hotel receives as com- 
pensation forty-five dollars per month 
and his board, the board is part of 
his earnings. Burns v. Maurer, 72 
Misc. 481, 482, 181 NYS 344. 

[e] Drawing ‘ account.—Where 2a 
salesman is employed on a commis- 
sion basis, with a provision that he 
shall be allowed a drawing account 
of sixty dollars per week for living 
expenses, to be deducted from any 
earnings on the commission basis, 
such installments, in the absence of 
a breach of contract by the employee, 


are “earnings.” Hollender v. Fried- 
enberg, 60 Misc. 566, 112 NYS 467, 
468. 


92. Webster D. [quot Dayton v. 
Walsh, 47 Wis. 118, 120, 2 NW 65, 
€2 AmR 757]. 

93. Jones v. Nicoll, 72 Misc. 483, 
484, 181 NYS 341. 

94. Nuding v. Urich, 169 Pa. 289, 
“293, 32 A 409 (“they may be ‘ac- 
quired,’ or ‘owned,’ or ‘possessed,’ 
within the fair meaning of” a stat- 


ute). 

95. Anderson L. D. [quot Good- 
hart v. Pennsylvania R. Co., 117 Pa. 
UO. ea) PAU Noe: Looe PATI Sey ae iO Das 
Mitchell v. Chicago, ete., R. Co., 138 
Iowa 2838, 291, 114 NW 622; Pryor 
v. Metropolitan St. R. Co., 85 Mo. A. 
367, (372. 


96. Brown v. Hebard, 20 Wis. 326, 
330, 91 AmD 408. i 

fa] “oss of earning power.’— 
“The ... [term] is not always easy 
of ealeculation. It involves an in- 
quiry into the value of the labor, 
physical or intellectual, of the per- 
son injured before the accident hap- 
pened to him, and the ability of the 
same person to earn money by labor 
physical or intellectual after the in- 
jury was received.” Goodhart v. 
Pennsylvania R. Co., 177 Pa. 1, 15, 35 
A 191, 193, 55 AmSR 705. 

97. Brown v. Hebard, 20 Wis. 326, 
330, 91 AmD 408 [quot Campfield v. 
Lang, 25 Fed. 128, 131]. 

98. Berlin Iron Bridge Co. vv. 
Connecticut River Banking Co., 76 
Conn, 477, 57 A 275, 276 [cit Ander- 
son L. D.; Century D.; Webster D.]. 

99. Webster D. [quot Dayton v. 
Walsh, 47 Wis. 1138, 120, 2 NW 65, 
32° AmR 757]. 

1. Webster D. [quot Dayton v. 
Walsh, 47 Wis. 113, 120, 2 NW 65, 
32 AmR 1757]; Berlin Iron Bridge Co. 
v. Connecticut River Banking Co., 76 
Conn. 477, 57 A 275, 276. 

“Wages” synonymous see Wages 
[40 Cyc 243 note 23]. 

“Wages” distinguished see Wages 
[40 Cyc 243 note 23]. 


As applied to labor in a more limited 
sense, wages;? the sum which a workman gets for 
his work when he comes to it properly equipped ac- 
cording to the general understanding and practice in 
a particular trade ;? something acquired as the result 
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2. Abram Coal Co. v. Southern 
[1903] A. C. 306, 308 (per Lord Mac- 
naghten, construing the Workmen’s 
Compensation Act [1897] ¢ 37). 

3. Bohaker v. Morse, 20 N. S. 212, 
218. 

4. Campfield v. Lang, 25 Fed. 128, 


132. See also infra text and notes 
5-13. 

5. Hoyt v. White, 46 N. H. 45, 
48; Jones y. Nicoll, 72 Misc. 483, 484, 
131 NYS 341. 

6. Canadian Collieries, Ltd. v. 
Dunsmuir,:.18 B.C. 588, 591. 


“Tnterest” and “income” syn- 
“interest” or 


fa] 
onymous.—Tine words 
“earnings” are synonymous’ with 
each other, and with the word “in- 
come” in its ordinary sense. Ex Dp. 
Humbird, 114 Md. 627, 80 A 209, 211. 
See also Income [22 Cyc 67 note 72]; 
Interest [22 Cyc 1459]. 

[b] Meaning by context.—‘The 
word ‘earnings’ may mean either 
gross or net receipts of a business, 
or of the income of a laborer, accord- 
ing to the connection in which it 
may be used, and which of these two 
meanings is to be given the word as 
used in a contract is a question of 
construction. If the meaning to be 
given it is not ascertainable from the 
context, and if it is doubtful what 
was meant and intended by the par- 
ties, resort may be had to parol tes- 
timony to ascertain the surrounding 
circumstances and from such facts 
ascertain the intention of the parties 
which must prevail.” A contract pro- 
viding that, whereas the guarantor 
had sold all the tools used in operat- 
ing a log boom, together with the 
management thereof. and guaranteed 
that the vendee should be secure in 
continuing the management thereof, 
until the sum_ specified should be 
earned to the vendee, and therefore 
the guarantor and his surety agreed 
to pay the vendee such sum, less the 
amount earned, and signed by the 
guarantor and his’ surety alone, 
meant that the net earnings of the 
management of the log boom and not 
the gross earnings were guaranteed 


to amount to the sum _= specified. 
Loomis v. MacFarlane, 50 Or. 129, 
133, 51 P 466. 

7. Canadian Collieries, Ltd. v. 
Dunsmuir, 18 B.C. 583, if. 


[a] 
dian Collieries y. 
LR 877, 883. 

[b] An assignment of a building 
contract is not an assignment of 
earnings within a statute requiring 
such an assignment to be recorded. 
Abbott v. Davidson, 18 R. I. 91, 25 A 


Earnings of property.—Cana- 
Dunsmuir, 20 Dom 


839. 

8. Dayton v. Walsh, 47 Wis. 113, 
120, 2 NW 65, 32 AmR 757 (as by 
singing or performance on _ the 
stage). 

9. Dayton vy. Walsh, 47 Wis. 113, 
120, 2 NW 65, 32 AmR 757. 

{a] Barnings by mental effort.— 
The word means something more 


than the term “labor,” which has 
been construed as confined to seryv- 
ices where physical toil was the main 


.skill; 


of' one’s labor and industry,’ although it has in 
certain cases a more extensive signification than the 
term ‘‘wages.’’ 4 
More than wages. 
more than labor,® as the income derived from the 
carrying on of a business,® which income of course 
may be in the nature of cash or of either written or 
unwritten money obligations;/ property acquired by 
labor, skill, or talents,® 
directed efforts in some branch of industry.2? 
term is more often applied to earnings for personal 
service, as contradistinguished from the income ayis- 
ing from a business involving other elements of gain 
than the mere personal services of those conducting 
it,44 and it has been held that in this sense it will 


Sometimes the term implies 


by mental effort,® or by well- 
The 


ingredient, although directed and 
made more valuable by mechanical 
one’s personal services and 
earnings may be as well for works 
of skill and science as for mere phys- 
eee Hoyt v. White, 46 N. H. 

10. Dayton v. Walsh, 47 Wis. 1138, 
120, 2. NW 65, 32 AmR 757. 

[a] Derived from management 
and control of others.—‘If ... [a 
person] has no capital and no credit 
contributing to increase his profits, 
except the credit arising from the 
labor or service in which he is pres- 
ently engaged and out of the pro- 
ceeds of which his obligations on ac- 
count of such labor or service are to 
be discharged, then... his net re- 
ceipts or gains from such labor or 
service may fairly be accounted 
‘earnings.’ If, for example, the man 
whose business it is to dig a well, 
sink a mine, erect a house, run a 
raft of lumber or a ferry-boat, or to 
perform any of the numerous kinds 
of work in which the assistance of 
others is necessary, employs others, 
as he must do, to assist him, and 
who are to be paid as he himself is 
paid, out of the proceeds of the work, 
it seerns to me that what remains 
after the others are paid must be re- 
garded as his. ‘earnings.’' We all 
know that there are many men who 
have a peculiar skill and adaptation 
te these different kinds of labor— 
who, from long application and expe- 
rience, are qualified to assume the 
management and control of them and 
of others engaged in them, and when 
they do so, under the circumstances 
stated, why may not their gains, in- 
creased perhaps beyond the gains of 
others who have no skill and expe- 
rience, be said to be the result of 
their personal services?’ Brown v. 
Hebard, 20 Wis. 325, 3380, 91 AmD 
408. See also Kuntz v. Kinney, 33 
Wis. 510, 513 (the term does not 
mean merely the earnings by man- 
ual labor, but includes earnings ob- 
tained with a team, wagon or dray, 
and tackle). 

{b] Proceeds of taking  fish.— 
Where a married’ woman owned cer- 
tain flats or water lots on a river, 
upon which a weir was erected for 
the taking of fish, the fish taken by 
her, or by persons in her employ, 
were earnings. Bohaker vy. Morse, 23 
Nae apol2y sed8. 

11. Shelly v. Smith, 59 Iowa 453, 
455, 18 NW 419. 

{a] Fees of condemnation com- 
missioners are not earnings. Jones 
hea 72 Misc. 483, 484, 131 NYS 


[ob] Rents excluded.—The term 
cannot, upon any construction, how- 
ever liberal, include rents payable 
under an ordinary contract or lease 
which requires no personal service 
on the part of the lessor. Kendall v. 
Kingsley, 120 Mass. 94, 95. 

.[e] Profits derived from an in- 
vestment or the management of a 
business enterprise are not earnings, 
and the deduction from such profits 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


wr 


not, to any substantial extent, include recompense 
for materials furnished,!? although it has been held 
also that it may include not only wages but also 
compensation for materials furnished and expendi- 
tures made in connection with the labor, or services 


rendered.?3 


Applied to corporations, ‘‘earnings’’ means gross 
earnings and not net earnings unless so qualified ;14 


earnings declared as dividends.?® 
Gross earnings. 


ating expenses.17 


Surplus earnings. 


of the legal rate of interest on the 
money employed does not give to the 
balance of the profits the character 
of earnings. Goodhart y. Pennsyl- 
Vaniamhy Co., 17 7 Pak 1oban so Aros, 
55 AmSR 705. ; 

[ad] Profit derived from capital.— 
It has been said that the “profits” 
derived from capital invested in busi- 
mess cannot be considered as earn- 
ings, but in many cases profits de- 
rived from the management of a 
business may properly be considered 
as measuring earning power, This 
is especially true where the business 
is one which requires and réceives 
the personal attention and labor of 
the owner. Mitchell v. Chicago, etc., 
ee C2 138 Iowa 2838, 114 NW 622, 

fe] “Profits” compared.—‘‘When 
the profits of a business depend sole- 
ly on the personal efforts of him 
who prosecutes it, they form an acu- 
rate measure of his earning capacity; 
but, when capital also is required, 
this must be taken into account, and 
his power to earn money may be in- 
ferred, though with approximate ac- 
curacy only.’ Miichell v. Chicago, 
ete., R. Co., 188 Iowa 283, 292, 114 
NW. 622. See also Profit or Profits 
[32 Cye 588 note 35]. 

12. Dayton v. Ewart, 28 Mont. 153, 
155, 72.P 420. : 

13. Berlin Iron Bridge Co. v. Con- 
necticut River Banking Co., 76 Conn. 
477, 57 A 275, 276. 

[a] Compensation for expenditure 
or materials—(1) The term has a 
more extensive signification than the 
word “wages,” and applies to the 
compensation for services, a term 
which involves more than the mere 
Jabor of the person by whom they 
are rendered, and may include com- 
pensation for exper ditures incurred 
or materials furnished, as well as la- 
bor. Kendall v. Kingsley, 120 Mass. 
94, 95: Somers v. Keliher, 115 Mass. 
165, 167; Jenks v. Dyer, 102 Mass. 
235, 236. (2) The term “earnings” 
implies that the sum due shall be 
claimed for the personal service of 
claimant, and that it shall not in- 
clude, to any substantial extent, rec- 
ompense for materials furnished. 
Dayton vy. Ewart, 28 Mont. 153, 72 P 
420, 421, 98 AmSR 549. (8) A fund 
resulting from sales of materials, 
manufactured iron, products from the 
land, or general persoral property of 
a corporation, is not included within 
the term. Gehr v. Mont Alto Iron 
Co., 174 Pa. 430, 484, 34 A 638. See 
also Chester v. McDonald, 185 Mass. 
54, 56, 69 NE 1075 (“while the word 
. .. is generally held to embrace 
wages, it is not to be limited to so 
narrow a restriction, but is broad 
enough to include money expended 
and material furnished, as well as 
work to be done, or services ren- 
dered, under a contract which calls 
for both’). ; 

[ob] Earnings with team.— The 
term does not mean merely the earn- 
ings by one’s own manual labor, but 
will include earnings obtained with 
team, wagon or dray, and _ tackle. 


The total receipts of a business 
or company before deducting expenses.1® 

Net earnings. The sum received in excess of oper- 
The term may be, and often is, 
the equivalent of ‘‘surplus’’ or ‘‘net profits.’’ 18 
The amount owned by a com- 
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ities.!9 


clay.75 


Wis. 510, 


[c] Proceeds from milk delivered 
to a condensary.—Where a dairy 
farmer sold the milk from the dairy 
to a condensary, amounts coming due 
him from the proprietor of the con- 
demsary were not his ‘earnings.’ In 
re French, 231 Fed. 255, 269. 

{d] Receipts from dairy farm.— 
Where a person “was engaged in con- 
ducting a farm of several hundred 
acres with fifty-five dairy cows upon 
it, had the assistance of two serv- 
ants or more... the receipts from 
so extensive a venture could not un- 
der the authorities be held to be 
earnings for his personal services.” 
Matter of Teelson, 87 Misc. 361, 364, 
150 NYS 729. 

14. Smith v. Bates Mach. Co., 182 

Ill. 166,.169, 55 NE 69. 
5 [a] _ As meaning gross earnings.— 
‘Warnings, as used in an acceptance 
of an order and agreement to pay if 
the earnings of the drawer are suffi- 
cient to cover the amount, should be 
construed to mean the gross earn- 
ings, since the word “earnings” never 
means net earnings unless so quali- 
fied. Smith v. Bates Mach. Co., 182 
Ill. 166, 55 NE 69, 70. See also Gross 
[20-Cye 1367]. 

15. Bigbee, ett., Packet Co. v. 
Moore, 121 Ala. 379, 283, 25 S 602. 

{a] Dividends or net earnings.— 
The “earnings” of a corporation or- 
ganized for the sale of property 
mean the net proceeds of the prop- 
erty converted into money. Bald- 
win v. Miller, 152 Cal. 454, 92 P 
1030, 1034. 

[b] Recovery of judgment ex- 
cluded.— Where a bank contracted to 
sell its entire capital stock and bills 
of discount at a stipulated time, but 
to retain its earnings up to that 
date, the word “earnings” meant the 
profits of the bank in the ordinary 
course of its business, and did not 
include a recovery under a judgment. 
Livingston County Bank vy. First 
State Bank, 136 Ky. 546, 1211.SW 451, 
453, 124 SW 829. 

16. Black L. D. 

17. Clark v. Vandalia R. Co., 172 
Ind. 409, 86 NE 851, 854. 

18. Cotting v. New York, ete, R. 
Co., 54*Conn: 156, 168, 5° A 851. 

19. velackw iy D>, 

20. Webster D. [quot Coal, etc., 
R. Co. v. Reherd, 204 Fed. 859, 872, 
123 CCA 1554. 

21. Webster D. [auot Coal, etc., 
R. Co. v. Reherd, 204 Fed. 859, 872, 
123 COA L551. 

22. Webster D. [quot Dickinson 
v. Poughkeepsie, 75 N. Y. 65, 76]. 

[a] Within a contract for exca- 
vating (1) “earth” includes every- 
thing except rocks, grubbing, and 


TEs v. Kinney, 33 


clearing. Nesbitt v. Louisville, ete., 
. LConetZg CPL CONE TOSI C2)) 
“Warth” as used in a contract for 


the excavation of earth at a certain 
price per cubic yard, means ordinary 
earth, and includes all- materials 
whatever from beneath the surface 
of the ground, which would include 
indurated earth or grayel. Shephard 


/536, 11 AmR_ 587), 


[19 0.J3.] 855 


pany over and above its capital and actual liabil- . 


EARTH. The solid materials which make up the 
globe, in distinction from the air or water;°° the dry 
land;? soil of all kinds, ineluding gravel, clay, loam, 
and the like, in distinction from the firm rock.”? 
In chemistry, metallic oxide, inodorous, dry, unin- 
flammable, and infusible.?* 

EARTHENWARE. Anything made of clay, and 
baked in a kiln or dried in the sun;?* vessels, and 
other utensils, ornaments, or the like, made of baked 


EARWITNESS. In the law of evidence, one who 
attests or can attest anything as heard by himself.?® 


v. St. Charles Western Plankroad 
Cosi28eMos 373, 3G 

{b] “Earth excavations.’”—In a 
contract for grading, the term “earth 
excavations” means ordinary earth, 
and although excavations in general 
might include all materials found be- 
neath the surface of the ground, yet 
the expression “excavations of earth” 
excludes other materials than ordi- 
nary earth, such as indurated earth 
or gravel. Blair v.-Corby, 37 Mo. 313, 
ey by (Pe 

{c] Under a contract for grading, 
which included earth, loose rock, and 
solid earth, the word “earth” was de- 
fined as follows: “All materials, of 
whatever nature, including boulders 
measuring less than one cubic foot, 
and loose sand rock, slate and shale, . 
which can be excavated with picks, 
shall be estimated and considered 
earth, and under the head of ‘excava- 


tion’ or ‘embankment,’ as the case 
may be.” Spaulding v. Coeur D’Alene 
ee etel, Cob “dat co28,. 532, ) oie 


{d] “Barth and gravel” in a stat- 
ute authorizing a town to select and 
lay out a lot of land for a gravel 
pit for the purpose of securing earth 
and gravel to be used in the repair 
of roads, include any earth, gravel, 
or stone suitable for use in repair- 
ing and constructing roads, and ca- 
pable of being dug out of the ground 
and removed by orcinary excavation, 
The words “earth and gravel” are 
not to ke taken with such extreme 
strictness as to require that the 
gravel should be screened, or that 
the question shculd be raised and 
decided judicially how large a piece 
of gravel or stone may be included 
in the general description of ‘earth 
and gravel.’ Hatch v. Hawkes, 126 
Mass gis iS r ; 

{e] “Hardpan” is included within 
the term. Dickinson v. Poughkeep- 
sie, 75 N. Y. 65, 76 [quot Webster 
158i 
23. Jenkins v. Johnson, 13 F. Cas. 
Noy 2, 9 Blatchd.ybL6, 25195 Ses 
also Harthenware post this page. 

[a] Silica and magnesia included. 
—Jenkins v. Johnson, 13 F. Cas. No. 
mov, 9 Bilatehnf.’ 516, 519° 

{[b] “Earthy material’ includes 
carbonate of lead. Bryan v. Stevens, 
4 ©. Cas. No. 2,066a. 

{c] “Barth oils” include (1) naph- 
tha, benzine, or benzol (Morse v. 
Buffalo F. & M. Ins. Co., 30 Wis. 534, 
(2) and kerosene 
(Bennett v. North British, etc., Ins. 
Con SIN Yoa278 2 75y 87 AmReb01: 
Buchanan vy. Exchange F. Ins. Co., 61 
IN RY e263) 12/91) 

24. Century D. [quot Bing v. U. S. 
121 Fed. 194, 195]. See also Customs 
Duties § 31; Earth ante this page. 

25. Webster D. [quot Rossman v. 
Hedden, 145 U. S. 561, 569, 12 SCt 
925, 36 L. ed. 817]. 

[a] “Tiles” are included within 
the term within Customs Duty Act 
(22 St. at L. 488). Rossman v, Hed- 
den, 145 U. S. 561, 568, 12 SCt 925, 
36 I. ed. 817. 

26. Black L. D. 
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10. Issue, Proof, and Variance [§ 274] p 1003 
1. Trial [§§ 275-277] p 1004 
a. Questions of Law and Fact [§ 275] p 1004 
b. Instructions [§ 276] p 1004 
c. Verdict and Findings [§ 277] p 1004 
12. Judgment [§ 278] p 1004 
13. Damages [$$ 379-81] p 1005 
4 a. In General [§ 279] p 1005 
b. Private Way or Alley [§ 280] p 1006 
c. Light and Air [§ 281] p 1006 
14. Appeal and Error [§ 282] p 1006 


XI. ACTION OF DENIAL OF SERVITUDE [§ 283] p 1007 ‘ 
XII, EASEMENT AS A DEFENSE [§ 284] p 1007 
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CROSS REFERENCES 


Church pew see Religious Societies [34 Cyc 1174]. Easement :— Continued 


Easement: 

Appellate jurisdiction see Courts §§ 457, 478, 475, 
Seti, Oliok 

Appurtenance see Deeds § 272; 
1148, 1488, 1723]. 

Champertous conveyance see Champerty and Mainte- 
nance § 86 

Cloud on title see Quieting Title [32 Cyc 1314]. 

Concealment, fraud on purchaser see Vendor and 
Purchaser [39 Cyc 1278]. 

Condemnation for public use see Eminent Domain 
[15 Cye 607, 646, 711]. 

Covenant against or breached by see 
§§ 42, 70, 120, 134, 148, 249. 

Dedication distinguished see pemontion § 9. 

Ejectment see Ejectment §§ 8-10. 

Eminent domain see Eminent “Domain [15 Cye 607, 

- 646]. 

Encumbrance on title see Covenants §§ 42, 70, 120, 
134, 143, 249; Vendor and Purchaser [39 Cyc 
1501, 1511]. 

Partition see Partition [30 Cyc 175, 182, 212, 263]. 

Property see Property [32 Cyc 648, 660 i. 


Mortgages [27 Cyc 


Covenants 


Running with land see Covenants § 70. 
Ice see Waters [40 Cyc 844] 
Irrigation see Waters [40 Cyc 811]. 
Lateral support see Adjoining Landowners § 29 et seq. 
Lessee’s right to: 
HEstovers see Landlord ane Tenant [24 Cyc 1066]. 
Ice see Waters [40 Cyc 845]. 
Light, air, and view generally see Adjoining Land- 
owners § 76 et Seq. 
New trial see New Trial [29 Cyc 1036]. 
Notice to purchaser see Vendor and Purchaser [39 Cyc 
LO bl ys 
Particular easements: 
Adjoining Landowners 1 C. J. p 1200. 
Bridges § 6 et sec. 
Canals § 2 et seq. 
Cemeteries § 17 et seq. 
Drains 19 C. J. p 604, 
Fences [19 Cyc 470]. 
Ferries [19 Cyc 491]. 
Fish [19 Cyc 990]. 
Game [19 Cyc 990]. 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Particular easements :— Continued 
Highways [387 Cyc 18, 205]. 
Levees [25 Cyc 188]. 

Logging [25 Cyc 1541]. 
Mines and Minerals [27 Cyc 671]. 


Municipal Corporations [28 Cyc 857] (streets). 
Navigable Waters [29 Cyc 337, 352]. 


Party Walls [30 Cyc 770, 779]. 
Private Roads [32 Cyc 367, 368]. 
Railroads [33 Cyc 146, 152]. 
Street Railroads [36 Cyc 375]. 


Telegraphs and Telephones [37 Sve ene 1622]. 
es and Toll Roads [38 Cyc 3877]. 
Waters [40 Cyc 562, 635, 640, 662, 666, 674, 694, 740, 


Turnpik 


841]. 
Wharves [40 Cyc 896]. 


Public easement generally see tetcniea shea 18 C. J. p 34. 


Right of way for: 
Bridge see Bridges § 17. 
Canal see Canals § 8 


[§ 1] 


1. S.—Scheel v. Alhambra Min. 
Co., 19° Fed. 821. 

Ark,—Johnson_v. Lewis, 47 Ark. 
66, 71, 14 SW 466; Wynn v. Garland, 
19 Ark. 23, 33, °68 AmD 190. 

Cal.—Gray v. McWilliams, 98 Cal. 
157. 160, 32 P 976, 35 AmSR 163, 21 
LRA 5938. 

Colo.—Blake v. Boye, 38 Colo. 55, 
62. 88 P 470, 8 LRANS 418. 

Ill.—Clevetand, etc., R. Co. v. Mun- 
Selly 94 Tl, A. 10, 11, 

Iowa.—Stokes v. Maxson, 113 Iowa 
122. 124, 84 NW 949, 86 AmSR 367: 
Churchill v. Burlington Water Co., 94 
Iowa 89, 938, 62 NW 646; Cook v. Chi- 
cago, ‘ete., R. Co., 40 Iowa 451: 
Dubuque v. Maloney, 9 Iowa 450, 455, 
74 AmD 358. 

Me.—Bonney v. Greenwood, 96 Me. 
335, 341, 52 A 786; Chandler v. Good- 
ridge, 23 Me. 78, 82. 

Md.—Consolidated Gas Co. v. Balti- 
more, 101 Md. 541, 545, 61 A 532, 109 
AmSR 584, 1 LRANS 263 [quot Cyc]; 
vine v. Nally, 81 Md. 367, 369, 32 A 

Mass.—Owen v. Field, 102 Mass. 
90, 103; Ritger v. Parker, 8 Cush. 145, 
147, 54 AmD 744. 

Mo.—Bernero v. McFarland Real 
Bist. Co., 1384 Mo. A. 290, 296, 114 
SW 531. 

N. J.—Mayo v. Newhoff, 47 N. J. 
Har 31, 35, 19 A 837 [aff 48. N. J. Ba. 
619, 23 A 265, Agee 405]; Brakely 
v. Sharp, 9 N.. J. Eq. 9, 13. 

N. Y.—Greenwood Lake, etc., R. 
Co. v. New York, etc., R. Co:, 134 N. 
435,439) 31 NE 874; Huyck v. An- 
drews, PUSAN. Weed 85, 20 NE 581, 
10 AmSR 32; 3 LRA 789; Nellis v. 
Munson, 108 N. Y. 458, 454, 15 NE 
dev, Pierce. WKeator, 70, IN. Yn. 409) 
421, 26 AmR 612; Parsons v. John- 
Son OS UN. VY 625.65, 23) AmR 1495 
Reeve v. Duryee, 144 App. Div. 647, 


648, 129 NYS 748; Manheimer Vv. 
Gudat, 55 Misc. 330, 331, 106 NYS 
461; Post v. Pearsall, 23 ‘Wend. 425, 


438; Hills v. Miller, 3 Paige 254, 257, 
24 AmD 218. 

Oh.—Yeager v. Tuning, 79 Oh. St. 
121, 124, 86 NE 657, 128 AmSR 679, 
19 LRANS 700; Rodefer v. Pittsburg, 
ete, R. Co. 72 Oh. St. 272, 281, 74 
NE 183, 70 LRA 844. 

Or.— Jackson v. Trullinger, 9 Or. 


393, 

Pa. eee v. Lauer, 148 Pa. 236, 
23 A 996, 15 LRA 547; Big Mountain 
Impr. CO.’s App., 54 Pa. 361, 369; 


Perkinpine v. Hogan, 47 Pa. Super. 22. 
25 [quot Cyc]; Foster v. Smith, 10 
Kulp 380, 383; Slegel v. Herbine, 10 
Pa 'Co; 347, 350. 

Tex.—Harrison v. Boring, 44 Tex. 
255, 267; Henslee v. Boyd, 48 Tex. 


An easement is a liberty, privilege, or 
advantage without profit, which the owner of one 
parcel of land may have in the lands of another;? 
or to state it from the opposite point of view, it 
is a service which one estate owes to another, or a 
right or privilege in one man’s estate for the ad- 
are or conyenience of the owner of another 


EASEMENTS 


Right of way for :— Continued 
Railroad see Railroads [33 Cyc 


ft 


o 


146, 149]; Street 


Railroads [36 Cyc 1375]. 
Telegraph or telephone line see Telegraphs and Tele- 
phones [37 Cyc 1617, 1629]. 


Cye 1206] 


Toll road see Turnpikes and Toll Roads [38 Cyc 377]. 
Right to maintain private nuisance see Nuisances [29 


Rule against perpetuities see Perpetuities [30 Cyc 


1481]. 


Sewer see Municipal Corporations [28 Cyc 917]. 


Specific performance see Specific Performance [36 Cyc 
685 


Statute of frauds see Frauds, Statute of [20 Cyc 215, 
219]. 


Street see Municipal Corporations [28 Cyc 845, 857]>$ 


Street Railroads [36 Cyc 1375]. 


Surface water see Waters [40 Cyc 639]. 
Taxation see Taxation [37 Cyc 780, 1012]. 
Trespass for disturbance see Trespass [38 Cyc 1031]. 


I. DEFINITION AND NATURE 


Again an easement or a servitude has been 
defined as a right which one proprietor has to some 
profit, benefit, or beneficial use, out of, in, or over 
the estate of another proprietor.® 
tion seems to be too broad as apphed to pure ease- 
ments from which a great majority of the cases 
exclude the suggestion of profit.* 


estate.? 


Civ. A. 494, 495, 107 SW 128. 
Va.—Tardy v. Creasy, 81 Va. 553, 
556, 59 AmR 676; Stevenson v. Wal- 
lace, 27 Gratt. (68 Va.) 77, 87. 
Wis.—Hazelton v.-Putnam, 3 Pinn. 
107. 115, 3 Chandl. 117, 54 AmD 158. 
fa] Other definitions.—(1) “A 
privilege without profit, which the 
owner of one tenement has a right 
to enjoy in respect of that tenement 
in or over the tenement of another 
person, by reason whereof the latter 
is obliged to suffer or refrain from 
doing something on his own tenement 
for the advantage of the former.” 
Goddard Easem. p 2 [quot Tardy v. 
Creasy, 81 Va. 553, 556, 59 AmR 676; 
Stevenson v. Wallace, 27 Gratt. (68 
Va.) 77, 87]. To same effect Stovall v. 
Coggins Granite Co., 116 Ga. 376, 42 
SE 723; Oliver v. Hook, 47 Md. 301. 
(2) “A liberty, privilege or advantage 
which one proprietor has in the land 
of another.” Casey v. Canning, 17 Pa. 
Dist. 386, 388. (3) “A right in the 
owner of one parcel of land, by rea- 
son of such ownership, to use the 
land of another for a special purpose. 
not inconsistent with a general prop- 
erty in the owner.” Warner v. Rog- 
ers, 23 Minn. 34, 37. To same effect 
Boston Water Power Co. vy. Boston, 
ete., Corp., 16 Pick. (Mass.) 512. (4) 
“A right which one person has to use 
the land of another for a specific pur- 
pose.” Majerus v. Barton, 92 Nebr. 
685, 694, 139 NW 208. To saine effect 
Tabor v. Bradley; 18 N. Y. 109, 72 
AmD 498; Jackson v. Trullinger, 9 
Or. 393; Callan v.. Walters, (Tex. Civ. 
A.) 190 SW 829; Stephenson v. St. 
Louis Southwestern R. Co., (Tex. Civ. 
A.) 181 SW 568. (5) “A charge im- 
posed upon one heritage for the use 
and advantage of a heritage belong- 
ing to another proprietor.’ Manbeck 
v. Jones, 190 Pa. 171, 173, 42 A 536. 
(ya charge or burden upon one 
estate (the servient) for the benefit 
of another (the dominant).”’ Mor- 
rison v. Marquardt, 24 Iowa 35, 61, 92 
AmD 444. (7) “A right in one person 
to do certain acts on another’s land. 
or to tompel such other to refrain 
from doing certain acts thereon. Tif- 
fany, Rea] Property, p: 677.” Ger- 
man Sav., ete., Soc. v. Gordon, 54 Or. 
ate oO. 102 P 736, 26 LRANS 331. 
[b] uA pure easement, is one 
where the land of one person, which 
land is denominated the ‘servient ten- 
ement,’ is subjected to some use or 
burden for the benefit of the lands 
of another person, whose lands-are 
termed the ‘dominant tenement’; but 
there are many water rights and 
rights of way for ditches which do 
not strictly come within this defini- 


But this defini- 


Rights to profits 


tion and yet are called easements.” 
Patterson v. Chambers’ Power Co., 81 
Ors 328, 348, 159 P 568: 

{c] “An ‘easement proper’ is a 
privilege which the owner of one ten- 
emeat has a right to enjoy in respect 
to that tenement in or over the tene- 
ment of another person.” Parsons v. 
Johnson, 68 N.« Y. 62, 65, 28 AmR 149. 

2. Morrison v. Marquardt, 24 lowa 
35, 61, 92 AmD 444; Karmuller v. 
Krotz, 18 Iowa 352, 357; Laumier v. 
Francis, 23 Mo. 181; Lunod v. Men- 
eses, 11 Philippine 128, 131. 

[a] “Servitude.”—The text state- 
ment is a general description of what 
is commonly known as a_ “servitude,” 
which has been defined as “the bur- 
den imposed on one tract of land for 
the benefit of another tract, to, be en- 
joyed thereon as an advantage, lib- 
erty, or privilege to the owner of the 
latter tract.’”’ Harrison v. Boring, 44 
Tex. 255, 267 [quot Stephenson v. St. 
Louis, etc. R. Co.,: (Tex. Civ. A.) 181 
SW _ 568, 573]. To same effect Christin 
v. Peoloquin, 28 Que. Super. 299. 

3. Cal—Los Angeles Terminal 
ree, Co. v. Muir, 186 Cal. 36, 47, 68 

Mass.—Owen v. Field, 102 Mass. 90, 


103; Ritger v. Parker, 8 Cush. 145, 
147, 54 AmD 744, 

Mich.—Morrill  v. Mackman, 24 
Mich, 279, 284, 9 AmR 124. 


IN. Y.—Huyck v. Andrews, 113 N. Y. 
81, 85, 20 NE 581, 10 “AmSR 432, 3 
LRA 789 

Tenn.—Brew  v. Van Deman, 6 
Heisk, 433; Clayton v. Wise, 1 Tenn. 
Civ. A. 62 0, 638. 

Tex.—Stephenson v. St. Louis, etc., 
Ri 1Coy (Civse-Ay)l ASS: Bae. 573: 
Henslee v. Boyd, 48 Tex. Civ. A. 494. 
495. 107 SW 128. 

Vt.—Clark v. Glidden, 60 Vt. 702. 
705, 15 A 358. 

4. Kennedy Stave, etce., Co., 
Sloss-Sheflfield Steel ete., Co., 137 Bar 
401, 34 S 3872; Pierce v. Keator, 70 N. 
Nie "419, 26 AmR 612 {aff 9 Hun 532]. 

“An easement does not confer pos- 
session upon the persons in whom it 
is vested; an easement confers no 
right to abstract any physical attri- 
bute from the land.’ Mershon v. Wan- 
amaker, 12 Pa. Dist. 585, 587. 

{a] A distinguishing feature of an 
easement is the absence ofall right 
to a participation in the profits of 
the soil charged with it; and so 
strictly is this principle applied that 
the use of the soil for a private bene- 
fit, such as pasturing cattle, digging 
up and removing soil, or Searching 
for game, has been held as trespass. 
Stackpole v. Healy, 16 Mass. 33, 8 
AmD 121; Cobb v. Davenport, 33 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note n= mber. 
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§ 1] 


& prendre are easements of a peculiar kind and are 
While it is always dis- 
tinct from the occupation and enjoyment of the 
land itself,° and does not confer title to the land,’ 
an easement is property,® and partakes of the na- 
It is an incorporeal right—an in- 
corporeal hereditament,’® and although ‘only an in- 
corporeal right and appurtenant to another, the 
it is yet properly denomi- 
nated an interest in land which constitutes the ser- 
vient tenement,!! and the expression, 
interest in lands,’’!2 or ‘‘fee or a freehold es- 
tate,’’45 when used in a statute, is broad enough 
The interest of an ease- 
ment may be a freehold or a chattel one according 
to its duration,‘* and may be enjoyed in fee.> ‘So 
when acquired by prescription it may be qualified 
or conditional, according to the extent and mode 


treated in another place.® 


ture of land.® 


dominant, tenement, 


to include such rights. 


EASEMENTS 


‘estate or 


of enjoyment during the prescriptive period,'® and. 


J. L. 223, 97 AmD 718; Gidney v. Barl, 
12 Wend. (N. Y.) 98; Reg v. Pratt, 4 
EB. & B. 860, 82 acr, "860, 119 Reprint 
319; Dovaston v. Payne, 2 H. - 627, 
126 Reprint 684. 

5. See infra § 13. 

6. Wessels v. Colebank, 174 I11. 
618, 51 NE 639. 

7. Coleman v. Thomson, 6 Pa. Co. 
126; Slegel v. Herbine, 10 Pa. Co. 347. 

. Stein v. Chesapeake, etc:, KR. Co., 
1382 Ky. 322, 116 SW: 733; Eaton v. 
Boston R. Co., 51 N. H. 504, 12 AmR 
147; Hindley vy. Manhattan R. Co., 185 
N. Y. 335, 78 NE 276 [rev 103 App. 
Div. 504, 93 NYS 53 (aff 42 Misc. 56, 
85 NYS 561). 

9. Forbes v. Balenseifer, 74 Ill. 183, 
185; Nellis v. Munson, 108 N.Y. 453, 
15 NE 739, 13 NYSt 825, 28 NYWkly 
vie 2325 Cronkhite v. Cronkhite, 94 N. 

Y. 323; Baltimore, etc Co. v. 
Lersch, 58 Oh. St. 639, 51 NE 543. 

10. Ala.—Oates v. "Headland, 154 
Ala. 503, 45 S 910, 911 [quot Cyc]. 

Ark.— Belser v. ‘Moore, 73 Ark. 296, 
84 SW 219, 221. 

Kan.—Kansas, etc., R. Co. v. Burns, 
70 Kan. 627, 79 P 238. 

Minn.—Warner v. Rogers, 23 Minn. 
34; Mackey v. Harmon, 34 Minn. 168, 
24 NW 702. 


N. Pgs te v. Haeberle, 71 N. 
A ee 59 A 92 

N. Y.-Wolfe v. Frost, 6.) N. say. 
Super. 72. 


Tenn.—Long v. Mayberry, 96 Tenn. 
378, 36 SW 1040. 
tah.—Clawson v. Wallace, 16 Utah 
300,52 P 9, we 


Wis.—Le Blond v. Peshtigo, 140 
ree 604, 123 NW 157, 25 LRANS 


‘It can be inherited and is there- 
fore classified by elementary writers 
as an hereditament. Its owner has 
neither the general property in nor 
seizin of the servient estate, but 
by holding a fee in the estate to which 
such easement is appurtenant, he has 
an estate of inheritance in the ease- 
ment.” Nellis v. Munson, 108 N. Y. 
453, 459, 15 NE 739, 28 NY WklyDig 
DB {cit Washburn Basem. (3rd ed) p 
15]. 

11. Ala.—Oates v. Headland, 164 
Ala. 503, 45 S 910, 911 [quot Cyc]; 
Shaw v. State, 125 Ala. 80, 28 S 390. 

Ark.—Belser v. Moore, 73 Ark. 296, 
84 SW 219. 

al. —Los Angeles Terminal Land 
SO; Muir, 136 Cal. 36, 68 P 308. 

Tne —Shirley v. Crabb, 138 Ind. 200, 
37 NE 130, 46 AmSR 376; Branson y. 
Studabaker, 133 Ind. 147, 33 NE 98; 
Robinson v. Thrailkill, 110 Ind. 117, 
10 NE 647. } 

Md.—Consolidated Gas Co. v. Balti- 
more, 101 Md. 541, 545, 61 A 532, 109 
AmSR 584, 1 LRANS 263 [quot Cyc] 

Mont.—Prentice v. McKay, 38 Mont. 
144, 98 P 1081. 

N. Y.—Scriver v. Smith, 100 N., Y. 
471, 3 NE 675, 53 AmR 224 [aff 30 
Hun 129]; Arnold v. Hudson River R. 
Co., 55 N. Y. 661 mem [rev 49 Barb. 
108]; Norton vy. Norton, 55 N. Y. 660 
mem. See Jackson v. Smith, 153 App. 

(19 C. J.—55] 


Div. 724, 1388 NYS 654 (an ‘‘easement” 
is a servitude upon, and differs from 
an interest in, or lien upon, thé land; 
it is not a part of, but is so much 
carved out of, the estate in the land, 
and is as much a thing apart from 
such an estate as a parcel of the land 
itself conveyed from it). 

oS ee v. Thomson, 6 Pa. Co. 

Tenn.—Long v. Mayberry, 96 Tenn. 
378, 36 SW 1040. 

Bing, —Rowbotham vy. Wilson, 8 E. 
& B. 123, 92 ECL 123, 120 Reprint 45 
{aff 8 H. L. Cas. 348, 11 Reprint 463, 
17 ERC 647]. 

But see Peck v. Smith, 1 Conn. 103, 
135, 6 AmD 216 (where it is said that 
“an easement is a privilege, service 
or convenience in the estate of an- 
other by grant or prescription, but 
comprises no interest in the thing 
itself’). 

12. Ala.—Oates v. Headland, 154 
Ala. 503, 45 S 910, 911 [quot Cyc]. 

Ark.—Belser v. Moore, 73 Ark. 296, 
84 SW 219. 

Colo.—Workman v. SN A aa 26 
Colo. A. 339, 144 P 1126 

Ida.—Howes v. Harmon, 11 Ida. 64, 
81 P 48, 114 AmSR 255, 69 LRA 568. 

Md.—Consolidated Ga's Co. v. Balti- 
more, 101 Md. 541, 545, 61 A 532, 109 
AmSR 584, 1 LRANS 263 [quot Cyc]. 

Mass.— Walpole v. Massachusetts 
ene! Co., 192 Mass. 66, 78 NE 140. 

N. Y.—Matter of Niagara Falls, 
etc., R. Co., 15 NYSt 546, 647. 
ign onn Parker v. Meredith, 59 SW 
Wash.—Humphrey  v. Krutz, 77 
Wash, 152, 157, 137 P 806 [cit Cyc]. 

{a] Statute of frauds.—An ease- 
ment is such a right in land as comes 
within the statute of frauds. See 
Frauds, Statute of [20 Cye 215]. 

{b] Registration laws.—The grant 
of an easement, such as a right of 
way, is an estate in land, and hence 
comes within the purview of our 
registration law, and unless it is 
registered it is inoperative against 
subsequent purchasers without notice. 
Parker vy. Meredith, (Tenn.) 59 SW 
167. See also infra § 92. 

18. Nellis v. Munson, 108 N. Y. 453, 
15 NE 739, 28 NYWklyDig 232 [rev 
24 Hun 575]. 

14. Washburn Hasem. (4th ed) § 5; 
Empire Land, etc., Co. v. Rio Grande 
County, 21 Colo. 244, 40 P 449; 
Wyatt v. Larimer, etc., Irr. Co., 18 
Colo. 298, 33 P 144, 36 AmSR 280; 
Goldman vy. Beach Front Realty Co., 
SSN Tels, 9, (Soe Aer ee Eldtes Vv, eVLe= 
Cauley, 53 Pa. 206, 91 AmD 203. 

{al Right of way.—A dispute as 
to a perpetual easement, such as a 
right of way or the right to air and 
light, involves a freehold within the 
meaning of the Illinois statute fixing 
the respective jurisdictions of the 
supreme court and the appellate 
court. Waggeman v. North Peoria, 
160 Ill. 277, 48 NE 347; Tinker v. 
Forbes, 136 Ill. 221, 26 NE 503; Os- 

wald v. Wolf, 126 Ill. 542, 19 NE 28. 


19C.J.] 863 


may have-annexed to it a duty to be performed for 
the benefit of the person who owns the servient 
tenement,!? and when created by grant, the dura- 
tion of the easement may be limited by the terms 
of the instrument.+§ 
the rights of the owner of the dominant tenement, an 
easement is a right additional to the ordinary rights 
of property ;?® and on the other hand when consid- 
ered with reference to the obligations imposed on the 
servient tenement, it involves a diminution of retrac- 
tion from the natural right.2° 

No easement in one’s own lands. 
is a right or advantage which one has in the lands of 
another, it necessarily follows that a man cannot have 
an easement in his own lands.?? 

Chattels cannot’ support easements. 
easements relates exclusively to land, and cannot be 
applied to a chattel.?? 


Considered with reference to 


As an easement 


The law of 


may be a base or qualified fee in an 
easement. Hall v. Turner, 110 N. C. 
292, 14 SH 791. 

15. Ill—Oswald v. Wolf, 126 Ill. 
542, 19 NE 28; Chaplin v. Wheatland, 
126 Tl. 264, 18 NE ee Powers v. Hef- 


ferman, 138 Ill. A. . 

Ind.—-Branson v. Studabaker, 133 
Ind. 147, 32 NE 98; Meyer v. Pitts- 
burgh, etc., RaCox (A) 113 NE 443. 

N. ‘J.—Goidman v. Beach Front 
Realty Co., 83 N. J. L. 97, 83 A 777. 

N. Y.—Nellis v. Munson, LOS NAY 
453, 15 NE 739, 28 NY Wkly Dig 2323 
Child v. Chappell, 9 IN. Y.1246; Clark 
1a Strong, 105 App. Div. 179, 93 NYS 

Pa.—Huff v. McCauley, 53 Pa. 206, 
91 AmD 203. 

Eng.—Senhouse v. Christian, 1 T. 
R. 560, 99 Reprint 1251. 

“A fee may exist in an incorporeal 
hereditament, and may, of course, 
under this principle, exist in an ease- 
ment. Nor is there anything 
novel or strange in the doctrine that 
there may be a fee in an easement, 
for an easement is an estate in land. 
. All easements are estates in 
lana, A fee may exist in all estates 
in land; therefore, a fee may exist 
in an-easement.” Branson vy. Studa- 
baker, 133 Ind. 147, 165, 33 NE 98. 

16. Griffin v. Bartlett, 55 Ni (HSE FO 
Watkins v. Peck, 13 Ne! Ee 360, 40 
AmD 156; Hall v. Augsbury, 46 N.Y. 
622. See Bolivar Mfg. Co. v. Nepon- 
set Mfg. Co., 16 Pick (Mass.) rel 
{right to divert water from a stream 
by means of a canal for a few weeks 
each year); Carlisle v. Cooper, 21 N. 
J. Eq. 576 (the prescriptive right to 
the use or flow of water may be quali- 
fied as to times, seasons, and mode 
of enjoyment, by the character of the 
use from which the right has origi- 


nated). 
Carlisle v. Cooper, 21 N. J. Ea. 


17. 
by We 

18. See infra § 100. 

19. Rowbotham v. Wilson, 8 E. & 
B. 123, 92 ECL 128, 120 Reprint 45 
[aff 8 18h, Up Cas. 348, 11 Reprint 463, 
17 ERC 647]. 

20. Mason vy. Shrewsbury, etc., R. 
Cor GRIG QO! BI578) AOeaRG! 22" 
Watson v. Jackson, 31 ‘Ont. L. 481, 6 
OntWN 509, 19 DomLR 733. 

21. Conn. —Blakeman vy. Blake- 
man, 39 Conn. 320. 

Tll.—St. Louis Bridge Co. v. Curtis, 
103 Ill. 410, 419. 


N. J.—Stuyvesant v. Woodruff, 21 


N. J. L. 133, 47 AmD 156; Denton v. 
Leddell, 23 N. J. Eq. 64 [aft 24 N. J. 
Eq. 567 1. 


N. Y.—Lawrence v. Whitney, 115 
INEY.: mio) 22 NE 174, 5 LRA 417 [aff 
9 NYSt 389]; Parsons v. Johnson, 68 
INSDY..62,. 20: AmR 149: Tabor v. Brad- 
ley, 18 N. Y. 109, 72 AmD 498; Miller 
Vaiwlattedi2e Ne ey. supers as 

Alta.—Macdonald v. McLean, 30 
WestLR 242, 7 WestWkly 997. 

See also infra §§ 20, 72. 

22. Mayo v. Newhoff, 47 N. J. Eq 
Se G Ar 837 {aff 48 N. aie Eq. 619, 23 


[b] Base or qualified fee.—There|A 265, 27 AmSR 405]. 
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{[§ 2] A. In General. 


First, they are incorporeal ;** 


imposed.?7 


23. Cal.—Kellett v. Ida Clayton, 
OT ae Road Co., 99 Cal. 212, 38 


ye Nee A v. Colebank, 174 Ill. 
Ee 51 NE 639. 

Ind.—Shirley v. eos 138 Ind, 200, 
37 NE 130, 46 AmSR 376. 

N. Y.—Pierce v. Keeton, TOWN.) Ws 
419, 26 AmR 612; Andrus v. National 
Sugar Refining Co., 72 App. Div. 661, 
76 NYS 530; Wolfe v. Frost, 6 N. Ye 
Super. 72. 

S. C.—Bowen v. Team, 40 S.C. L. 
298, 60 AmD 127. 
op bok Harrison v. Boring, 44 Tex. 

Eng.—Hewlins v. Shippam, 5 B. & 
Cc: 221, 11 BOr 437, 108 Reprint 82; 
Bouvier L. ; Gale & W. Re ma: p 6; 
Washburn eee CALS F1.. 

[a] Easement carries no corporeal 
interest in servient tenement.—(1) 
The burden imposed on the servient 
tenement is not a right to the land or 
to any corporeal interest in the land. 
For instance, a right of way gives 
no right to the soil, but merely a full 
right of passage. It is not exclusive, 
and consequently the owner of the 
easement cannot prevent another per- 
son, even a trespasser, from using the 
land, if it does not impede him in his 
right of passage. The grantee of a 
right of way is not the owner or occu- 
pant of the estate over which it is 
granted. The mere running of trains 
Over a road does not make the com- 
pany running them an occupant of 
the land. Cook County v. Chicago, 
etc., R. Co., 35 Ill: 460. (2) “It can- 
not be said that the defendant 
was an occupier of anything; for all 
that he has is a concurrent right 
given him by Sir J. Eden of making 
use of this way-leave at so much per 
ton for all the coals that he should 
carry; which is nothing more than a 
purchase of the liberty of carrying 
every ton of coals.” In the same case 
Buller, J., said: “This is only a bare 
right of ease re: which is an ease- 
ment. he defendant 
cannot prevent Be other person from 
using it. And if grass were to grow 
on this way, the owner of the land 
would have a right to feed his cattle 
on it; the easement which the de- 
fendant has does not affect the right 
of the owner of the land.” Rex v. 
Jolliffe, 2 T. R. 90, 94, 95, 100 Reprint 
50 (per Ashhurst, J.). (8) The dis- 
tinction between an easement and a 
right in the soil is brought out in 
Chiffora v= Hoare, LaRit9ie. By se62: 
872, where Denman, J., said: “It was 
not intended to give to the plaintiff 

. . aright to go upon every square 
foot of the Space . . . delineated, 
but only a right to the reasonable 
use of a way such as substantially 
existed over the spaces pointed out. 
It is only a grant of a reasonable user 
of a right of way.” 


24 Kellett v. Ida Clayton, etce., 
Wagon Road Co., 99 Cal. 212, 33 P 
885; Shirley v. Crabb, 138 Ind. 200, 


37 NE 130, 46 AmSR 376; Pierce v. 
Keator, 70 N. Y. 419, 26 AmR 612; 
Wolfe v. Frost, 6 N. Y. Super. 72; 
Harrison v. Boring, 44 Tex: 255. 

{a] Obligation of owner of gervi- 
ent tenement negative.—The right 
conferred by an easement attaches to 
the soil of the servient tenement, the 
only obligation on the owner being 
negative, namely, to suffer or not to 


The essential qualities of 
easements as enumerated by all the authorities are: 
second, they are 
imposed upon corporeal property, and not upon the 
owner of it;** third, they confer no right to a nas 
ticipation in the profits arising from such property ;” 

fourth, they are imposed for the benefit of corporeal 
property ;26 and fifth, there must be two distinct 
tenements, the dominant to which the right belongs, 
and the servient upon which the obligation is 


EASEMENTS 
II. ESSENTIAL QUALITIES 


[§ 3] 


Benefit to dominant tenement. 
said that an easement must be of advantage to the 
dominant tenement. A mere burden on one without 
benefit to the other would be void.”® 
B. Contiguity of Dominant and Servient 
Tenements. While as already shown both a dominant 
and servient tenement are essential to the creation 
and existence of an easement,”® it is very generally 
held unnecessary that the two tenements should be 
contiguous or adjoining.*® 


[§§ 2-3 


is also 


It 


So according to some 


decisions notwithstanding neither terminus of a way 


do. This burden on the servient tene- 
ment passes with it to each succes- 
sive proprietor. Taylor Vv. Whitehead, 
2 Dougl. 745, 99 Reprint 475; Bullard 
v. Harrison, 4 M. & S. 387, 105 Re- 
print 877; Wallis v. Harrison, 4M. & 
W. 538, 150 Reprint 1543; Pomfret v. 
Ricroft, 1 Saund. $21, 85 Reprint 454, 
10 ERC 16. 

{b] Burdens and benefits pass to 
assignees of both servient and dom- 
inant tenements.—Rights of this de- 
scription, denominated servitudes by 
the civil law, and by our law termed 
easements, are attached to the estate 
and not to the person of the domin- 
ant tenement, and they follow that 
estate into the hands of the assignee 
thereof. So on the other hand they 
are a charge upon the estate or prop- 
erty of the servient tenement and 
follow it into the hands of any person 
to whom such tenement or any part 
thereof is subsequently conveyed. 
Taylor v. Dyches, 69 Ga. 455; Morri- 
son v. King, 62 Ill. 30; Smith v. Wig- 
gin, 48 N. ist 105; Child v. Chappell, 9 
N. Y. 246, 1 Seld. Notes 204; Wolfe v. 
Frost, 6 N. Y. Super. 72; Hills v. Mil- 
ler, 3 Paige (N. Y.) 254, 24 AmD 
218; Penruddock’s Case, 5 ‘Coke 100b, 
77 Reprint 210. 

{c] The right to the use of ge pew 
in a church may be annexed to a 
house as appurtenant thereto and 
may even be acquired “ei aac anes 
Philipps v. Halliday, [1891] Poe 223% 
Hinde v. Chorlton, L. R. 2 C. 104; 
Harris v. Drewe, 2B. & Ad. i64, 22 
ECL 77; Walter v. Gunner, 1 Hage. 
Const. 314, 161 Reprint 565; Stocks v. 
Booth, 1 TR. 428, 99 Reprint ee 
Brumfitt v. Roberts, ERAS CoP: 
Harris v. Drewe, 2 B. & Ad. tga, 23 
ECL 50, 109 Reprint 1104. 

25. Cal.—Kellett v. Ida Clayton, 
Shea Wagon Road Co., 99 Cal. 212, 33 
ie 


ta. —Shirley v. eo ge Ind. 200, 
37 NE 130, 46 AmSR 3 

N. J.—Mitchell v. Dilton, 68 N. J. 
L. 375, 53 A 467, 59 LRA 949. 

N. Y.—Pierce v. Keator, 70 N. Y. 
419, 26 AmR 612; Wolfe v. Frost, 6 
N. ¥. Super. 72. 

SR An v. Boring, 44 Tex. 

See Peers v. Lucy, 4 Mod. 355, 87 
Reprint 441 (easement is a genus to 
several species of liberties which one 
man may have in the land of another 
without claiming any interest in the 
land itself; interests and profits, such 
as rents and commons, are not ease- 
ments, although incorporeal). 

26. Shirley v. Crabb, 138 Ind. 200, 
37 NE 130, 46 AmSR 376; Pierce v. 
Keator, 70 N. Y. 419, 26 AmR 612; 
Wolfe v. Frost, 6 N. Y. Super. 72; 
Harrison v. Boring, 44 Tex. 255. 

{a] “The right to bury in a given 
tract of land is not a right ‘imposed 
for the benefit of corporeal property.’ 
In such case there is no such thing 
as a dominant estate to which the 
easement right can attach. The mere 
right to bury upon a tract of land in 
no sense fills the general definition 
of the term ‘easement.’” Wooldridge 
v. Smith, 243 Mo. 190, 204 147 SW 
1019, 40 LRANS 752. 

27. Ala—McMahon v. Williams, 
79 Ala. 288, 

Cal.—Dixon v. Schermeier, 110 Cal. 
582, 42 P 1091; Kellett v. Ida Clay- 
ton, etc., Wagon Road Co., 99 Cal. 


210, 33 P 885, 886. 

Conn.—Goodwin v. Hamersley, 69 
Conn. 115, 36 A 1065. 

Ind.—Hoffman y. Zollman, 49 Ind. 
A 664, 97 NE 1015. 

Iowa. —Karmuller v. Krotz, 18 Iowa 
352. 

Me.—Bonney v. Greenwood, 96 Me. 
335, 52 A 786. 

Md.—Maryland, etc., R. Co. v. Sil- 
ver, 110 Md. 510, 73 A 297; Consoli- 
dated Gas Co. v. Baltimore, 101 Md. 
541, 61 A 532, 109 AmSR 584, 1 LRA 
NS 263. 

Mass.—Cary v. Daniels, 8 Metc. 466, 
41 AmD 532; Gayetty v. Bethune, 14 
Mass. 49, 7 AmD 188. 

Mo.—Wooldridge v. Smith, 243 Mo. 
190, 201, 147 SW 1019, 40 LRANS 762 


[quot Cyc]. 
N. J.—Mitchell v. O’Olier, 68 N. J. 
L. 375, 53 A 4675 39 LRA 949; Sey- 


mour v. Lewis, 13 N.-J. Eq. 439, 450, 
78 wD 108, 

N. Y.—New York v. Law, 125 N. Y- 
380, ee NE 471; Nellis v. Munson, 108 
N. 453, 15 NE 739, 18 NYSt 825, 28 
Nywhiy Dig 23:2); Seriver v. Smith, 
100 N..Y. 471, 3 NE 675, 53 AmR 
224 [aff 30 Hun 129]; Pierce v. 
Keator, 70 N. Y. 419, 421, 26 AmR 612; 
Wolfe Vv. Frost, 1 N. Y. ‘Super. 72, 89; 
Hill % , Bernheimer, 78 Misc. 472, 146 
NYS 3 

Or. oo v. Rogue River Packing 
Co., 51-Or.7 237, 92.P 1065; 

Pa.—Dark v. Johnston, 55 Pa. 164, 
93 AmD 732; Bradley v. American 
Tel., etc., Co., 54 Pa. Super. 388; Hud- 
son v. Watson, 5 Pa. Super. 456, 41 
Lie ee 34. 

R. I.—Cadwalader v. Bailey, 17 R. 
lie Chea 23 A 20, 14 LRA 300 
Tex.—Harrison Vv. Boring, 44 Tex. 


PSS PASE 
Va.—French v. Williams, 82 Va. 
462, 4 SE 591; Scott v. Beutel, 23 


Gratt (63 Va.) il. 

Wis.—Mabie v. Matteson, 17 Wis. 1. 

Eng.—Metropolitan R. Co. v. Fow- 
ler, [1892] 1 Q. B. 165; Holmes v. 
Goring, 2 Bing. 88, 9 ECL 327; 130 
Reprint 233; Mounsey v. Ismay, 3 H. 
& C. 486, 159 Reprint 621, 8 BRE 275s 
Buckby v. Coles, 5 Taunt. 311, 1 HCL 
115, 128 Reprint 709; Allen yv. King, 
[1915] 2 Ir. 448. 

NEN. Se See Donwe v. McDougall, 30 

28. cae Easem. p 10; Garri- 
son v. Rudd, 19 Ill. 558; Bailey v. 
Stephens, 12 C. B. N. S. 91, 104 ECLe 
91, 142 Reprint 1077. 

29. See supra § 2. 

30. Conn.—Graham v. Walker, 78 
Conn. 130, 61 A 98, 112 AmSR 93, 2 
LRANS 983, 3 AnnCas 641. 

Ill.—Goodwillie Co. v. Common- 
wealth Electric Co., 241 Ill. 42, 89 NE 
272; Horner v. Keene, 177 Ill. 390, 52 
NE 492. 

oh —Witt v. Jefferson, 18 SW 229. 

Y.—Cady v. Springville Water 
Works Cos, 1340 Ne Yes 118,sd es NB 468 
Pa.—In re Private Road, 1 Ashm. 


ire 
Tex. Tapes v. Bowen, (Civ. <A.) 

184 SW 23 
oe eearin v. Garfield, 37 Vt. 304, 

Eng.—Stocks v. Booth, 1 T. R. 428, 
99 Reprint 1177. 

N. S.—Petipas, v. Myette, 11 Dom 
LR 483, 12 EastLR 537 

Ont.—Guthrie v. Canadian Packs 
Co., 27 Ont. A. 64, 


pos a i ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 3-4] 


is upon the close to which it was claimed to be appur- 
tenant, it will nevertheless be so regarded if such 
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appears to have been the intent of the parties;*! but 
other authorities are clearly against this view.*? 


III. CLASSES OF EASEMENTS AND RIGHTS IN THE NATURE OF EASEMENTS 


[§ 4] A. Easements Appurtenant and in Gross 
An easement appur- 
ed as an incorporeal right which, as 
s, 1s attached to and belongs to some 
something annexed to 
another thing more worthy, which passes as incident 
Hasements appurtenant inhere in the land, 
concern the premises, and are necessary to the enjoy- 
They are incapable of existence 
separate and apart from the particular messuage or 


—l. 
tenant is ion 
the term impli 
greater or superior right; 


Easement Appurtenant. 


to it.35 


ment thereof.** 


conveyance.*° 


land to which they are annexed, there being nothing 


“The proximity of the one to the 
other is of little comparative import- 
ance in determining the question 
whether the easement passes by a 
conveyance of the dominant tene- 
ment. It depends rather upon the 
nature, character and purpose of the 
easement, its relation to the subject 
matter of the grant, its accustomed 
use in connection with it, and its ne- 
cessity to the value, and to tre bene- 
ficial and convenient use of the prem- 


ises granted.” Perrin v. Garfield, 
supra. 
fa] Ways.—(1) A way from one 


close to and through another is none 
the less appurtenant to the former if 
it runs over the intervening lands of 
numerous proprietors. Horner  v. 
Keene, 177 Ill. 390, 52 NE 492; 
Guthrie v. Canadian Pac. R. Co., 27 
Ont. A. 64. (2) A way may be ap- 
purtenant to a close, although sep- 
arated from it by a navigable river. 
In re Private Road, 1 Ashm. (Pa.) 417. 
(3) Although plaintiffs’ property was 
separated from a right of way by an 
alley, they may, having held the way 
adversely, claim it as a prescriptive 
easement appurtenant to their Jands. 
poke ae v. Bowen, (Tex. Civ. A.) 184 


W 234. 

{b] A right to convey water from 
a distant source of supply may be 
appurtenant to a tenement ssparated 
from that on which such source of 
supply is situated by several inter- 
vening parcels of land, each belong- 


ing to a different proprietor. Cady v. 
Springsville Waterworks Co., 124 N. 
oY. 118, 31 NE 245. 

{c] Pew.—A right to the enjoy- 


ment of a pew in the parish church 
could at common law be claimed by 
prescription, as appurtenant to a 
messuage in any part of the parish. 
Stocks v. Booth, 1 T. R. 428, 99 Re- 
print 1177. 

{d] Dams.—Although a mill was 
a mile away from a pond from which 
water was brought to the mill by a 
dam and flume, the dam might be 
appurtenant to the mill. Perrin v. 
Garfield, 37 Vt. 304. 

[e] Wells—Where a pezson who 
owned and lived on certain land sold 
other land, with the reservation that 
a one-half interest in the well thereon 
should be excepted, and that he 
should have the privilege of a right 
of way to and from such well, and 
afterward sold the land on which he 
lived, conveying in express terms his 
interest also in the well and the right 
of way, it was held that such inter- 
est was not a mere personal right re- 
served to the grantor alone, but an 
easement appurtenant to the land, 
and the fact that the dominant and 
servient estates were not in con- 
tiguity with each other was not in- 
dispensable thereto. Witt v. Jeffer- 
son, (Ky.) 18 SW 229. 

31. Graham v. Walker, 78 Conn. 
130, 61 A 98, 112 AmSR 93, 2 LRANS 
983, 3 AnnCas 641; Goodwillie Co. v. 
Commonwealth Electric Co., 241 Ill. 
42, 89 NE 272; Heard v. Bowen, (Tex. 
Civ. A.) 184 SW 234. 

82. Sanxay v. Hunger, 43 Ind. 44; 
Fischer v. Fair, 34 S. C. 203, 13 SE 
site a LRA 333; Whaley v. Stevens, 
SL S.. Cy 


221. 27 S. C. 549, 4 SH 145; ! 


Ackroyd v. Smith, 10 C. B. 164, 70 
ECL 164, 138 Reprint 68, 10 ERC 1; 
Jones Basem. p 5. 

33. Cadwalader v. Bailey, 17 R. I. 
495, 23 A 20, 14 LRA 300. 

[a] A thing to which another is 
appurtenant must be something of a 
higher character and of perpetual 


continuance. Coke— Litt. p  122a; 
Jones Easem. p 15. 
34. Moore v. Crose, 43 Ind. 30; 


Story v. New York, etc., R. Co., 90 N. 
Y./122, 43 AmR 146, 11 AbbNCas 265 
(aff 11 AbbNCas 236 (rev 3 AbbNCas 
478)]; Kershaw v. Burns, 91 S. C. 129, 
74 SE 378 [quot Cyc]. 

35. Cadwalader v. Eales, Re. 
495, 23 A 20, 14 LRA 3 

36. Ala.— Weil v. till, 993 Ala. 407, 
69 S 438. 

Ga.—Stovall v. Coggins 
Co., 116 Ga. 376, 42 SE 723. 

Tll.—Kuecken v. Voltz, 110 Ill. 264. 

Ind.—Moore v. Crose, 43 Ind. 30; 


Granite 


Kixmiller, v. Baltimore, etc., R. Co., 
60 Ind. A. 686, 111 NE 401. 
Mass.—Willets v. Langhaar, 212 


Mass. 573, 99 NE 466. 

N. Y.—Shepard v. Manhattan R. 
Co., 169 N. Y. 160, 62 NE 151; Story v. 
New York El. R. Cos 90sNs Yo 112259, 48 
AmR 146, 11 AbbNCas 265 {aff 11 Abb 
NCas 240 (rev 8 AbbNCas 478) ];:Har- 
ris v. Curtis, 139 App. Div. 393, 124 
NYS 263; Allen v. Lester, 81 App. 
Div. 376, 80 NYS 1053 [aff 177 N. Y. 
592, 70 NE 1094]. 

Oh.—Boatman v. Lasley, 23 Oh. St. 


614. 

Ss. C.—Kershaw v. Burns, 91 S. C. 
129, 74 SE 378 [quot Cyc]. 

Vt.—Dee v. its. VG Tt. 230, 59 A 
839, 68 LRA 860. 

87. Corea v. Higuera, 153 Cal. 451, 
95 P 882, 17 LRANS 1018 (as, for in- 
stance, a way, watercourse, or pas- 
sage for light, air, or heat from or 
across the land of another). 

38. Bernero v. McFarland Real 
Est. Co., 134 Mo. A. 290, 114 SW 531; 
Smith v. Garbe, 86 Nebr. 91, 124 NW. 
921, 1836 AmSR 674, 20 AnnCas 1209; 


Pearson v. Matheson, LOZISYCxstie 86 
SE 1063. ; 
39. See supra,text and notes 33-36. 


40. See cases infra this note. 

[a] Created by grant.—A right of 
way created is appurtenant: (1) 
Where the deed gives the grantee the 
right to pass over remaining lands 
of the grantor to reach the land con- 
veyed when an adjoining stream 
should be “past fording.’”’ Hammonds 
v. Eads, 146 Ky. 162, 142 SW 379, 
(2) Where the conveyance is of the 
right to use a lane in the rear of 
city lots “in common with others.” 
Meighen v. Pacaud, 40 Can. S. C. 188, 3 
BRC 529. (3) Where the conveyance 
provides that the grantees “have the 
right to pass from the easterly end 
of [said] premises over the land of 
said [grantor] to the Co. Road,” 
hebendum to the grantees, their heirs 
and assigns. Parsons v. New York, 
etc., R. Co., 216, Mass. 269, 103 NE 
693. (4) Where the deed provides 
that a passageway should be kept 
open and for use in coming between 
two certain houses ten feet in width, 
and that five feet of the passageway 
should be furnished by the grantee 
and five feet by the grantor from 


for them to act upon.*® 
covenants running with the land, attach to the land, 
to which they are appurtenant, and pass by a deed of 


They are in the nature of 


Under statutory provision a thing sometimes is 
deemed to be appurtenant to land when it is by right 
used with the land for its benefit.37 

Illustrations, among others,** of what may consti- 
tute an easement appurtenant within the definition 
given above*® are: 


A private right of way ;*° a right 


Bailey, v. Agawam Nat. 
NE 449, 112 


other land. 
Bank, 190 Mass. 20, 76 
AmSR 296, ’ LRANS 98. (5) Where 
the contract provided that “it is a 
condition of this contract that the 
purchaser is entitled to use the alley 
specified in the second paragraph, but 
neither he nor subsequent purchasers 
may construct'sheds (ranchones) nor 
tenement houses but only private 
residences.” Matson vy. Goico, 18 
Porto Rico 678. (6) Where a con- 
tract for a recited money ‘considera- 
tion granted to the individual defen- 
dants for thirteen years the privi- 
lege of crossing plaintiff’s lot with 
one railroad siding to the lots of the 
individual defendants for use by them 
or their tenants, given to reach de- 
fendant’s lots, and provided that de- 
fendants were not to control, use, or 
have cars placed on the part of the 
track lying on plaintiff’s lot. Hales 
v. Atlantic Coast Line R. Co., 172 
Ne C2 7104;57.900SH ilo 7) sSo. st has 
been held that, where the owner of 
a city lot paid two hundred and fifty 
dollars to adjoining proprietors for 
a seven-foot right of way along the 
boundary line, the grant reading that 
the grantor agreed that the seven- 
foot strip should be left vacant at 
at all times thereafter and be used 
for no purpose other than for pas- 
sage, and that no building of any 
kind should be constructed thereon, 
although no dominant estate was de- 
scribed in the grant, the easement 
was appurtenant, and not in gross. 
The grant ‘is inconsistent with the 
idea of an easement in gross, as both 
parties knew, and must be presumed 
to know, that the grantee will not 


live forever, or be living “at all 
times” thereafter. Goldstein v. Ras- 
kin, 271) 111..-249; 111 ->NE 91.) %@8) 
And where appellees’ lands lay 


behind those of appellant, being con 
nected with the county highway by a 
road running through apnelliute 
lands and appellant’s wife had for- 
merly owned the land now occupied 
by appellees, and in conveying it to 
appellees’ grantor the deed, in which 
appellant joined with his’ wife, 
granted the right of way to the 
county highway, it was held that 
this was not a personal covenant, but 
was one running with the land, giv- 
ing an easement of passage over the 
road mentioned. Perkins v. Madison, 
144 Ky. 718, 139 SW 967. (9) Where 
a person conveys a part of his land 
by a deed, “reserving the per- 
petual right of way for a private 
way through on the south side of 
said lot,’’ the right of way thus re- 
served is appurtenant to that por- 
tion of the land retained by the 
grantor. Lathrop v. Elsner, 93 Mich. 
699,53 NW 791. (10) Other decisions 
in which it was held that the right of 
way conveyed was appurtenant in- 
stead of in gross see Pollard v. Reb- 
man, 162 Cal. 633, 124 P 235; Blan- 
chard v. Maxson, 84 Conn. 429, 80 A 
206; Johns v. Davis, (Ky.) 76 SW 187; 
Aldrich v. Soucheray, 133 Minn. 382, 
158 NW 637; .Riley v. Pearson. 120 
Minn. 210, 189 NW 361, LRA1916D 7; 
eras v. Registrar, 19 Porto Rico 
{[b] Created by reservation.—(1) 


66 [19C.J.] 


to build a private spur railroad track ;*1 a right to lay 
pipes;*? a right to take seaweed ;*° a right to use an 
irrigation ditch for conveying water ;** a right to use 
a private spur railroad track;* a right to use a 
stairway ;*° a right to use a wall as a party wall;*? 


and a right to use water.*$ 
[§ 5] 2. Easement in Gross. 


that there can be no easement without a distinct 
dominant tenement, it is said that there ean, in strict- 
ness, be no such thing as an easement in gross.*® 


A reservation of a right of passage 
in a conveyance of a right of way to 
a railway company creates an ease- 
ment appurtenant to the remaining 
land of the grantor, and not a mere 
personal privilege. McCoy v. Chicago, 
etc., R. Co., 176 Iowa 139, 155 NW 
995; Morrison v. Chicago, etc., R. Co., 
117 Iowa 587, 91 NW 793. (2) Where 
plaintiff’s predecessor in title agreed 
with defendant that the latter should 
have a right of way over his land, 
and upon conveying the property, re- 
served the right of way agreed upon, 
the reservation was not merely of an 
easement in gross, but was appurten- 
ant to defendant’s land and a convey- 
ance to defendant passes title. 
Myers v. Berven, 166 Cal. 484, 137 P 
260. (3) Where complainant’s ances- 
tor reserved a right of way over land 
conveyed y certain deeds under 
which defendant claimed title, such 
reservation, being made for the use 
of the tract on which the ancestor 
lived, was appurtenant to the land, 
and not personal to the ancestor. Big 
Sandy R. Co. v. Bays, 102 SW 302, 31 
KyL 288. (4) Where executors held 
in their official capacity title to cer- 
tain land in trust, part of which was 
inaccessible to a highway, except 
over the balance of the land, which 
they conveyed by deed, reserving to 
them a right of egress and ingress 
over the land conveyed to and from 
such other lands, it was held that 
such provision was not an easement 
in gross, creating a void personal 
right in the executors, but created 
an easement appurtenant to the re- 
served land, under Code § 3396, pro- 
viding that every estate in lands is 
to be taken as a fee, although words 
necessary to create an estate of in- 
heritance are not used, unless the 
contrary clearly appears. Webb v. 
Jones, 163 Ala. 637, 50 S 887. 

41. Stovall v. Coggins Granite Co., 
116 Ga. 376, 42 SE 723 (a written 
conveyance, under seal, from _ the 
owner of land to § and EH, conveying 
a strip of land to the latter for the 
purpose of building a spur track from 
the main stem of a railroad to the 
stone quarry, the stone and the right 
to mine it having been previously 
purchased from another by S and HE, 
and reserving the right to reénter 
when S and‘ E “get through using 
said road in working quarry,” con- 
veyed an easement which is appur- 
tenant to the dominant estate of S 
and BH, and which passed to their suc- 
cessors in title in the quarry, al- 
though the conveyance of the strip 
contained no words of assignability). 

42. Standard Oil Co. v. Buchi, 72 N. 
J. Eq. 492, 66 A 427 (a deed whereby, 
for a cash consideration named and 
the payment of damages to be ascer- 
tained by disinterested persons on 
oath, one grants the right to lay 
pipes for the transportation of pe- 
troleum, together with all the rights 
and privileges necessary to the en- 
joyment of the grant and the removal 
of the pipes, the pipes to be laid 
within ten feet of the line of the 
grantor’s property, does not convey 
a mere easement in gross nor a li- 
cense which may be revoked at the 
will of the grantor, and it is not re- 
voked by its assignment to a third 
person). 

43. Phillips v. Rhodes, 7 Metc. 
(Mass.) 322 (the heirs of an owner 
of real estate which was bounded in 
part by a sea beach divided the estate 
by deed and assigned to some of them 
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there is a class of rights which one may have in 
another’s land without their being exercised in con- 
nection with the occupancy of other lands, and they 
are therefore called rights or easements in gross;°° 
and in such eases the burden rests upon one piece of 


land in favor of a person or an individual;** the 


Under the rule 


But 


parcels of land bounded by the beach 
and to the others different parcels, 
the deeds assigning the latter parcels 
granted the privilege of getting sea- 
weed from the beach below the lands 
granted by the deeds of the former 
parcels; it was held that this was a 
grant of incorporeal hereditament 
appurtenant to the land to which it 
was annexed and not a right in 
gross). 

44, Jones v. Deardorff, 4 Cal. A. 18, 
87 P 213 (a deed providing that the 
grantee should not use an irrigation 
ditch except to convey water to the 
north half of a certain section for 
use thereon, unless by the consent of 
the grantor, created an easement 
which, by use became appurtenant to 
such section, and was not a mere 


easement in gross personal to the 
grantee). 
45. Cherokee Mills v. Standard 


Cotton Mills, 138 Ga. 856, 76 SE 373 
(an easement to use a spur track ex- 
tending from land of a manufactur- 
ing company to a railroad, and pass- 
ing through the property of another 
manufacturing company, will be 
treated relatively to the second com- 
pany as an easement appurtenant to 
the land). . 

46. See cases infra this note. 

[a] Thus under a deed (1) con- 
veying a store in a block anc grant- 
ing an easement in a flight of stairs 
leading to the second story at the 
point at which the stairs were then 
located to the purchaser for herself 
and assigns forever, with covenant 
of seizin in fee, the purchaser had a 
legal right to have the stairs main- 
tained until the end of time. Ives v. 
Edison, 191 Mich. 461, 158 NW 97. 
(2) Defendant received a conveyance 
of the north seventy-five feet of a 
certain lot containing a reservation 
of a stairway at the south end, to be 
perpetually maintained so as to give 
access therefrom to the secoad story 
of the brick buildings now owned by 
the grantor, that the granto~ should 
have the right to use the stairway 
wholly at the cost of the grantee for 
erection and maintenance, and that, 
whenever such brick building of the 
grantor should be built so as to have 
two or more stories, the owner there- 
of should have the right of support 
therefrom in the adjoining wall of 
such bank building so high as the 
bank building wall should have been 
erected, etc. The second story of the 
brick building was not built until 
after the south part of the lot sub- 


sequently came into plaintiff's hands. 


It was held that the reservation was 
intended for the benefit of the south 
part of the orfginal lot, that the ease- 
ment in the stairway, etc., passed as 
appurtenant, for the contract in pro- 
viding for support of the second 
story declared the right to be exer- 
cised in the future, although created 
presently, and an easement is pre- 
sumed to be appurtenant rather than 
in gross, and especially in view of 
Civ. Code § 1069, providing that a 
reservation in a grant is to be in- 
terpreted in favor of the grantor and 
Code Civ. Proc. § 1864, providing that 
when different constructions of a pro- 
vision of a contract are equally prop- 
er, that is to be taken which is most 
favorable to the party in whose favor 
the provision is made, since an ap- 
purtenant servitud? would be assign- 
able, and tend to increase the value 
of the dominant estate. Gardner y. 
San Gabriel Valley Bank, 7 Cal. A. 


principal distinction between an easement proper, 
that is an easement appurtenant, and a right in gross 
is found in the fact that in the first there is and in 
the second there is not a dominant tenement.®%? 


106, 93 P 900. 

{b] A contract expressly made 
binding upon the heirs and assigns of 
the parties by which one or two ad- 
joining owners grant:d the other the 
right to use a stairway in common 
runs with the land. Rainey v. Childs, 
96 Kan. 483, 152 P 621. 

47. Southworth v. Perring, 71 Kan. 
755, 81 P 481, 82 P 785, 114 AmSR 527, 
2 LRANS 87 (a contract made be- 
tween the respective owners of ad- 
joining lots, expressed to be binding 
upon their heirs and assigns, provid- 
ing that the wall of a building one of 
them is about to erect shall be placed 
upon the dividing line, and that when 
the other bailds he shall use it as a 
party wall and pay him half its 
value, in effect creates covenants run- 
ning with the land of each party). 

48. McCoy v. Chicago, etc., R. Co., 
176 Iowa 139, 155 NW 995. 

[a] Reservation of right to nse 
water in reservoir.—In view of the 
rights which a railroad company 
could have acquired by condemnation 
under Code § 1996, :. reservation by 
landowners of the right to use wa- 
ter in a reservoir or pond conveyed 
to railroad company must be deemed 
an easement appurtenant to the re- 
maining land. “If, then, the owner, 
instead of waiting for a condemna- 
tion which he was powerless to pre- 
vent, saw fit to make a voluntary 
conveyance, it is unreasonable, in the 
absence of some clear statement to 
that effect, 10 suppo.c that he would 
reserve a less complete or less sub- 
stantial right than the company 
would have been compelled to grant 
him had condemnation been had.” 
McCoy v. Chicago, ete., R. Co., 176 
Iowa 139, 144, 155 Ix Vv 995. 

49. Houston v. Zahm, 44 Or. 610, 
76 P 641, 65 LRA 799; Rangeley v. 
Midland R. Co., L. R. 3 Ch. 306, 310 
(where Lord Cairns, Liv J., ‘said: 
“There can be no easement properly 
so called unless there be both a ser- 
vient and a dominant tenement. 
32. _ There can be no such thing 
according to our law, or according 
to the civil law, as what I may term 
an easement in gross. An easement 
must be connected with a dominant 
tenement’’). 

50. See cases infra this section. 

51. Stovall v. Coggins Granite Co., 
116_ Ga. 376, 42 SE 723; Willoughby 
v. Lawrence, 116 Ill. 11, 4 NE 356, 
56 AmR 758. 

[a] An easement in gross is @ 
mere personal interest in the real 
estate of another. Chase v. Cram, 39 
R. I. 83, 97 A_ 481, LRA1918F 444; 
Cadwalader v. Bailey, 17 R. I. 495, 23 
A 20, 14 LRA 300. 

52. Cal.—Wagner v. Hanna, 38 Cal. 
111, 116, 99 AmD 354. 

Ill.—Schmiat v. Brown, 226 Ill. 590, 
80 NE 1071, 117 AmSR 261, 11 LRANS 
457; Willougnby v. Lawrence, 116 Ill. 
11, 19, 4 NE 356, 56 AmR 758; Gar- 
Bey me pads, 19 Ill. 558. 

. J.—Savidge v. Merrill, : 
A 946. gs ll, (Ch.) 62 
. Y.—Drucker v: Manhattan R. Co., 
214 N. Y. 658, 108 NE 1093: New 
York v. Law, 125 N. Y. 380, 26 NE 
ges tees OES 628]. 
. 1.—Chase v. Cram, 39 R. I. 83, 
LRA1918F 444, 97 A 481. 
De pre ae v. eeetiepe 40 N. S. 320. 
e.—Christin v. Peloquin, 3 
Super. 299. ; AB ipclits 

An “easement is in gross and per- 
sonal to the grantee because it is not 
appurtenant ' to other premises.” 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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Chase v. Cram, 39 R. I. 83,-91, 97 A 
481, LRA1918F 444, 

53. Cadwalader v. Bailey, 17 R. I. 
495, 20 A 20, 14 LRA 300; and cases 
infra note 54 et seq. 

54. U. S.—Saltem Capital Flour 
Mills Co. v. Stayton Water-Ditch,-etc., 
Co., 33 Fed. 146, 13 Sawy. 99. 

Ga.—Stovall v. Coggins Granite Co., 
116 Ga. 376, 42 SE 723. 

Ind.—Lucas v. Rhodes, 48 Ind. A. 
211, 94 NH 914, 

Md.—Ross v. McGee, 98 Md. 389, 56 
A 1128. 

Mo.—Wooldridge v. Smith, 243 Mo. 
190, 204. 147 SW 1019, 40 LRANS 752 


{cit Cyc). 

N. —Coatsworth v. Hayward, 78 
Misc. Toa, 197, 1389 NYS 2381 [cit Cyc]. 

Pa.—Tinicum Fishing Co. v. Carter, 
61 Pa. 21, 100 AmD 597. 

R. I—Cadwalader v. Bailey, 17 R. 
Ip 495, 23 A 20, 14 GRA’ 300. 

S. G.—Fisher v. Fair, 34 S. C. 203, 
13 SE 470, 14 LRA 333; Whaley v. 
Stevens, 21 S. CG, 221. 

Wng.—-Ackroy Ge Van smith, 10) C578: 
164, 70 ECL 164, 138 Reprint 68, 10 
ERC 1. 


{a] Reason for rule.—The court. 


-after quoting the judgment of Lord 


Brougham, in Keppell v. Bailey, 2 
Myl. & K. 517, 7 EngCh 517, 39 Reprint 
1042, to the effect that a covenant to 
run with the land must be of such a 
nature as to inhere in tke land, or 
must concern the demised premises 
and the mode of keeping them, said: 
“Upon the same principle, it appears 
to us that such a right, unconnected 
with the enjoyment or oecupation of 
the land, cannot be annexed as an in- 
cident to it: nor can a way appendant 
to a house or land to be granted away, 
or made in gross; for, no one can 
have such a way but he who has the 
land to which it is appei dant: Bro. 
Abr. Graunt, pl. 130. If a way be 
granted in gross, it is personal only. 
and cannot be assigned. . . So 
common in gross sans nombre may be 
granted, but cannot be granted over 
—per Treby C. J., in Weekly v. Wild- 
man, 1 Ld. Raym. 405, 91 Reprint 
1169. It is not in the power of a ven- 
Cor to create any rights not con- 
nected with the use or enjoyment of 
the land, and annex them to it: nor 
can the owner of the land render it 
subject to a new species of burthen, 
so as to bind it in the hands of an 
assignee. ‘Incidents of a novel kind 
eannct be devised, and attached to 
property, at the fancy or caprice of 
any owner:’ per Lord Brougham, C., 
in Keppel v. Bailey, supra. This prin- 
ciple is sufficient to dispose of the 
present case. It would be a novel 
incident annexed to land, that the 
Owner and occupier should, for pur- 
poses wholly unconnected with that 
jJand, and merely because he is owner 
and occupier, have a right of road 
over other land. And it seems to us 
that a grant of such a privilege or 
easement can no more be annexed, so 
as to pass with the land, than a cove- 
nant for any collateral matter.” Ack- 
royd v. Smith. 10 C. B. 164, 187, 70 
ECL 164, 138 Reprint,68, 10 ERC 1. 

[b] Leading case. —Ackroyd Vv. 
Smith, 10 C. B. 164, Le ECL 164, 138 
Reprint 68, 10 ERC 1 

55. See cases infra this note. 


According to the weight of authority an easement in 
gross cannot extend beyond the life of the grantee ;># 
unlike easements appurtenant, an easement in gross 
cannot ordinarily be assigned or transmitted by 
descent,°* thus, among other easements,°® a right of 
way which has neither of its termini on the premises 
of the owner and is not appurtenant to any estate is 
called a right of way in gross;** it is a mere personal 
right and is neither assignable nor inheritable, nor 
can it be made so by any terms in the grant.” 
ever, as is subsequently shown there can be no doubt 
of the power to create in favor of one person by apt 
language an assignable and inheritable right to use 
for profit the land of another who grants such right 
by apt language in a deed or consents to it in a reser- 
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How- 


assigns forever, 


[a] Illustrations.—(1) Where two 
persons held land in partnership un- 
der an agreement that mills thereon 
should be kept up during their joint 
lives and the life of the survivor at 
their joint expense, and on one of 
them dying the mill site was parti- 
tioned to the survivor and the rest 
of the tract to heirs of the deceased, 
it was held that any easement which 
the survivor might have under the 
agreement to overflow the lands of 
the heirs was personal and termin- 
ated at his death. McDaniel v. 
Walker, 46 S. C. 43, 24 SE 3878. (2) 
A clause in a deed, ‘‘Reserving, how- 
ever, the privilege of using the water 
from the spring on the lot of ground 
hereby conveyed,’’ merely reserves as 
a personal privilege to the grantor 
aright of way to the spring over the 
land conveyed, which the grantor 
cannot assign in connection with a 
conveyance of her remaining prop- 
erty. Ross v. McGee, 98 Md. 389, 56 
A 1128. (3) The grant of a right to 
transport stone from a designated 
tract of land over a certain tract 
owned by the grantor cannot be used 
with the permission of the grantee 
by a third person for ihe purpose of 
carrying stone quarried in another 
tract of land. Hoosier Stone Co. v. 
Malott, 130 Ind. 21, 29 NE 412. (4) A 
grant of a right to lay down an aque- 
duct upon the land of the grantor 
and draw water therefrom for the 
use of the grantee Coes not ‘convey 
an assignable interest, unless words 
of inheritance are used or it can be 
inferred from the language of the 
whole deed that such was the intent 
of the parties. Wilder v. Wheeler, 60 
N. H. 351 . 

56. See cases infra note 57. 

57. Ark.—VField v. Morris, 88 Ark. 
148, 114 SW 206. 

Cal.Waener v. Hanna, 38 Cal. 111, 
99 AmD 354. 

Conn.—Hall v. Armstrong, 53 Conn. 
554, 4 A 1138. 

Til.—Kuecken v. Voltz, 110 Ll. 264; 
Louisville ete., R. Co. v. Koelle, 104 
Ill. 455; Koelle v. Knecht, 99 Tl, 396; 
Garrison v. Rudd, 19 Ill. 558. 

Ind.—Hoosier Stone Co. v. Malott, 
130 Ind. 21, 29 NE 412; Moore v. 
Crose, 43 Ind. 30. 

Mass.—Hoffman v: Savage, 15 Mass. 


130 

N. J.—Shreve v. Mathis, 63 N. J. Ea. 
170, 52 A’ 234, 
610 -—Boatman v. Lasley, 23 Oh. St. 

S. C.—Kershaw v. Burns, 91 S. C. 
129, 74 SE 378; Fisher v. Fair, 34 S. 
C. 303, 13 SE 470, 14 LRA 333; Wha- 
ley v. Stevens, 21 8. C. 221, 27 S.C. 
549, 4 SEH 145. 

Tex.— Ally v. Carlton, 29 Tex. 74, 
94 AmD 260. 

Eng.—Thorpe v. Brumfitt, Te PRY 8 
Ch. 650; Ackroyd v. Smith, 10 C. B. 
1 6A < ECL 164, 168 Reprint 68, 10 


{a] A right of way assigned to a 
dowager over land of her husband 
with her dower ceases with the estate 


in dower. Hoffman-y. Savage, 15 
Mass. 130. 
{b] The owner of a lot separated 


by four lots from a right of way can- 
not claim it as appurtenant to his 
lot. Metzger v. Holwick, 17 Oh. Cir. 


[190.3] 867 


vation; and such right need not be created or reserved 
as appurtenant to other property.°® 
some jurisdictions, the doctrine is well settled in flat 
contradiction of the general rule already announced,°*® 
that a right in the nature of an easement proper, in 
other words, one which has not the elements of a 
profit & prendre, may be created in gross so as to be 
assignable or inheritable;®° and in accordance with 
this view it has been held that ways in gross may be 
created or may accrue in various forms to one, his 
heirs and assigns,®! and that a grant of the right to 
draw water from a spring or well for family use or 
any other purpose in terms to a person, his heirs and 


Moreover, in 


is an easement in gross which is 


assignable, inheritable, and devisable.®? 


Ct: 605,.6 Oh. Cir. Dec: “194. 

[ce] "A right of way to their store 
granted to certain persons 30 long as 
they occupy it for a designated busi- 
mess ceases on the passing of such 
business into other hands, although 
they are retained as employées by 
the new owners of the business. Hall 
v. Armstrong, 53 Conn. 554, 4 A 113. 


58. See infra § 11. 
59. See supra text and note 57. 
60. Goodrich v. Burbank, .12 Allen 


(Mass.) 459, 90 AmD i161; White v. 
Crawford, 10 Mass. 183; Poull v. 
Mockley, 33 Wis. 482, 487; and cases 
infra notes 61-62. 

“We cannot see any substantial 
reason for holding that an easement 
in gross cannot be assigned or trans- 
ferred, especially when the language 
of the grant shows’ unmistakably 
that the intention was that it should 
be enjoyed by the grantee, ‘his heirs 
and assigns.’’ Poull v. Mockley, 


supra, ; 
White v. Crawford, 10 Mass. 


61. 
183. 

62. Bank of British North America 
v. Miller, 6 Fed. 545, 7 Sawy. 163; 
Amidon v. Harris, 113 Mass. 59; Han- 
key v. Clark, 110 Mass. 262; Owen v. 
Field, 102 Mass. 90; French v. Morris, 
101 Mass. 68; Goodrich v. Burbank, 12 
Allen (Mass.) 459, 90 AmD 161; Coats- 

worth v. Hayward, 78 Misc. 194, 139. 
Ae 331; Poull v. Mockley, 33 Wis. 

{a] Easement in gross in per- 
petuity.— Where the owners of land 
adjacent to a river granted to a city, 
its successors, and assigns, the right 
to enter thereon and construct, main- 
tain, and operate a canal and a high- 
way along the shore of the river and 
to cut timber and quarry stone there- 
on for that purpose upon the express 
condition that before the water should 
be let into the canal for the purpose 
of operating it the highway should 
be constructed and finished and that 
both. the canal and the: highway 
should be completed within five years, 
the grant is an easement in gross and 
in perpetuity, the fee of the land 
remaining in the grantors. Pinkum 
Meg Claire, 81 Wis. 301, 51 NW 

(b] A water right granted in gross 
does not become’ technically appur- 
tenant to land, and a mill upon and 
for which it is subsequently used 
by the grantee thereof; but where 
such water power is taken and ap- 
plied to run a mill belonging to the 
owner of the power, and afterward, 
while the water power is so being 
used, the owner conveys the premises 
by metes and bounds without men- 
tioning the water right, the right may 
pass therewith, as parcel thereof, if 
such appears to have been the inten- 
tion of the parties. Bank of British 
North America v. Miller, 6 Fed. 545, 
7 Sawy. 168. 

{c] Grant of water to run factory. 
—Where by instrument sealed and 
recorded the right is granted to take 
and use water for the operation of 
a cheese factory so long as the water 
shall be used for that purpose, the 
erant is not personal to the grantee, 
but inures to the benefit of the cheese 
factory while it continues to be used 
as such, and that too notwithstanding 


868 [19C.J.] 


Illustrations, among others,®? of what may consti- 
tute an easement in gross within the definition given 
A private right of way;® a right to 
build a canal ;®° a right to cut timber ;*’ a right to get 
or use water ;°8 a right to inter dead bodies;®® a right 
to lay down an aqueduct and draw water therefrom ;7° 
a right to overflow lands;" a right to quarry stone ;7? 
a right to rent chairs;? a right to transport stone 
over land;** and a right to use a stable yard.7® 

Easement in gross not favored. An easement will 
never be presumed to be a mere personal right when 
it can fairly be construed to be appurtenant to some 


above® are: 


other estate.7® 


Whether an easement is in gross or appurtenant 


the absence of words of inheritance 
and of the fact that the instrument 
was in the form of a lease. Whitney 
Ne es Se) Sib ney Os ale IN BGS) 


{d] Use of a spring on other land. 
—Where the owner of opposite tracts 
of land abutting on a street conveyed 
one with the privilege of using a 
spring on the other, it creates an 
easement in fee for the benefit of the 
tract conveyed. Blood v. Millard, 172 
Mass. 65, 51 NE 527. 

63. See cases supra this section. 

64. See supra text and notes 56-57. 

65. Hall v. Armstrong, 53 Conn. 
554, 4 A 1183; Hoffman v. Savage, 15 
Mass. 130; Metzer v. Holwick, 17 Oh. 
Cir] Ct.5 605), GeOhw Cir.. Dec. «794; 
Pinkum v. Bau Claire, 81 Wis. 301, 51 
NW 550. 

66. Pinkum vy. Eau Claire, 81 Wis. 
301, 51 NW 550. 

67. Pinkum v. Hau Claire, 81 Wis. 
301, 51 NW 550. 

68 U. S.—Bank of British North 
et a! v. Miller, 6 Fed. 545, 7 Sawy. 


wart v. McGee, 98 Md. 389, 
56 A 1128. 

Mass.—Blood v. Millard, 172 Mass. 
65, 51 NE 527. 

N. Y.—Whitney ne Richardson, 59 
Hun 601, 13 NYS 86 

Pa. —Com. v. Sn ata 56 Pa. 
Super. 311, 316 [cit Cyc]. 

69. Wooldridge v. Smith, 243 Mo. 
190, 147 SW 1019, 40 LRANS 752. 

[a] Right to bury in a given tract. 
—Where the bodies of plaintiffs’ rel- 
atives and ancestors were buried in 
a plot of ground which afterward 
passed to third persons, plaintiffs 
could not sue to protect the graves 
from desecration, since the right to 
bury in a given tract, if an easement, 
is an easement in gross, which does 
not pass by descent, and is not gen- 
erally assignable. Wooldridge  v. 
Smith, 243 Mo. 190, 147 SW 1019, 40 


LRANS 752. 
70. Wilder v. Wheeler, 60 N. H. 


1. McDaniel v. Walker, 46 S. C. 
SE 378 


Pinkum v. Hau Claire, 81 Wis. 
301, 51 NW 550. 

73. Goldman v. Beach Front Realty 
COPS omNen ds 9.05) CO UARE lS 

fa] Rolling chairs.—(1) Under a 
written instrument giving grantee 
privilege of renting rolling chairs at 
the entrance of a merry-go-round at 
times when that was not running, the 
grantee acquired an easement in 
gross (Goldman v. Beach Front 
Realty Co., 83 N. J. L. 97, 88 A 777), 
(2) which was not discontinued by 
the discontinuance of the merry-go- 
round and the transfer of the fee 
(Goldman v. Beach Front Realty Co., 
supra). 

74 Hoosier Stone Co. v. Malott, 
130 Ind. 21, 29 NE 412. 

75. Zerbey v. Allan, 215 Pa. 383, 64 
A 587. 

fa] As way.—Where the owner of 
a stable yard allowed its use for 
access to adjoining premises, it was 
a privilege personal to the owner of 
such premises, and did not enure to 
the benefit of adjoining owners. Zer- 
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nonapparent.7§ 


[§§ 5-6 


must be determined by the fair interpretation of the 
grant or reservation creating the easement, aided if 
necessary by the situation of the property and the 
surrounding eircumstances.** 

B. Apparent and Nonapparent Easements. 
Easements have also been classed as apparent and 


‘‘Apparent easement’’ is another name for a con- 
tinuous easement ;7? and is an easement the existence 
of which appears from the construction or condition 
of one of the tenements, so as to be capable of being 
seen or known on inspection.®° 


It is said to this class 


belong the bed of a running stream;*! an overhanging 


bey v. Allan, 215 Pa. 383, 64 A 587. 


76. Ala.—Weil v. Hill, 193 Ala. 407, 
69 S 488; McMahan v. Williams, 79 
Ala. 288, 


Cal.—Hopper v. Barnes, 113 Cal. 
636, 41 P 874; Wagner v. Hanna, 38 
Cal. TT o9) AmD 354; Gardner v. San 
Gabriel Valley Bank,- TECalyrA.y 106) 
x P 900; Jones v. Deardorff, 4 Cal. 

. 18, 87 P 213. 

raat ee anohara v. Maxson, 84 
Conn. 429. 80 A 206; Bissell v. Grant, 
35 Conn. 288. 

Ga.—Nugent v. Watkins, 124 Ga. 
150, 52 SE 158; Taylor v. Dyches, 69 


Ga. 455. 

Ill_—Goldstein v. ARR Sta eryales TH 
249, 111 NE 91; Whittaker v. Hard- 
ing, 256 Ill. 148, 99 NE 945; Good- 
willie Co. v. Commonwealth Electric. 
Co., 241 Ill. 42, 89 NE 272; Horner v. 
Keene, 177 Til. 390, 52 NE 492; Os- 
wald v. Wolf, 126 Til. 542, 19 NE 28; 
Kuecken vy. Voltz, 110 Ill. 264; Louis- 
ville, etc., R. Co. v. Koelle, 1404 Ill. 
455° Kramer v. Knauff, 12) Ill. A. 115: 

Ind.—Sanxay v. Hunger, 42 Ind. 


44; Kixmiller v. Baltimore, etc. R. 
Co., 60 Ind. A. 686, 111 NE 401, "403 
[cit Cyc]; Cleveland, etc., 


Co. 
Griswold, 51 Ind. 497, 97 Ne 1630; 
Lucas v. Rhodes, Ais Ind. A. Py bales SS) 
NE 914, 

Iowa.—Presbyterian Church v. Har- 
ken, 177 Iowa 195, 158 NW 692; Mc- 
Coy v. Chicago, etc., R. Co., 176 Iowa 
139, 155 NW 995; Cassens Vv. Meyer, 
154 Iowa 187, 134 NW 643. 

Mass.—Willets v. Langhaar, 212 
Mass. 573, 99 NE 466; White v. New 
York, etc., ER; (ox, 156 Mass. 181, 30 
NE 912; Dennis Vv. Wilson, 107 Mass. 
591; Smith v. Porter, 10 Gray 66. 

Mich.—Lathrop v. Elsner, 43 Mich. 
599, 53 NW 791. 

Minn. —Thompson v. Germania L. 
Ins. Co., 97 Minn. 89, 100 NW 102; 
Lidgerding v. Zignego, 77 Minn. 421, 
80 NW 360, 77 AmSR 677; Winston v. 
Johnson, 42 Minn. 398, .48 NW 958. 

Nebr.—Ballinger v. Kinney, 87 
Nebr. 342, 127 NW 239; Smith v. Gar- 
be, 86 Nebr. 91, 124 NW 921, 136 
AmSR 674, 20 AnnCas 1209. 

N. J.—Mitchell v. D’Olier, 68 N. J. 
L. 375, 58 A 467, 59 LRA 949; Rich- 
ardson v. International Pottery Co., 
63 N. J. L. 248, 438 A 692. 

N. Y.—Wilson v. Ford, 209 N. Y. 
186, 102 NE 614; Valentine v. Schrei- 
ber, 3 App. Div. 235, 38 NYS 417. 

ee oe Vv. Lasley, 23 Oh. St. 


1K I.—Chase v. Cram, 39 R. I. 83, 
LRA1918F 444, 97 A 481; Cadwalader 
v. Bailey, 17 if, a5 495, 23 A 20, 14 
LRA 300. 

S. C.—Pearson v. Matheson, 102 S 
C. 377, 86 SE 1063. 

Va.—French v. Williams, 82 Va, 462, 
4 SE 591. 

Wis.—Reise v. Enos, 76 Wis. 634, 
45 NW 414, 8 LRA 617; Spensléy v. 
Valentine, 34 Wis. 154. 

Eng.—Thorpe v. Brumfitt, L. R. 8 
Ch. 650. 

Ont.—Ker v. Little, 25 Ont. A. 387. 

fa] An easement for a right of 
way will not be presumed to be in 
gross, when it can fairly be construed 
to be appurtenant to.land. Blanchard 
v. Maxson, 84 Conn. 429, 80 A 206; 


— 


roof ;82 a pipe for conveying water;**? a drain or a 


ee v. Watkins, 124 Ga. 150, 52 SE 


{[b] Presumption from absence of 
words of inheritance how overcome. 
—The fact that a right of way given 
by a deed was intended for ihe bene- 
fit of the grantee’s land, and was to 
be used in connection with its occu- 
pancy, and has been so used, and is 
useless for any other purpose, will 
overcome any presumption that 
might otherwise arise from the ab- 
sence of the words, “heirs and as- 


signs,” that it was intended to be in 
gross. Lidgerding v. Zignego, 77 
ane 421, 80 NW 360, 77 AmSR 
77. a.—Webb v. Jones, 163 Ala. 
637, 50 ag 887. 
Conn. —Russell_ v.  MHeublein, 66 


Conn. 486, 34 A 486; Chappell v. New 
NMork Nats eles. *R. Co ., 62 Conn. 
195, 24 A 997, 17 LRA 420. 

Til.— Goldstein vo Raskin, 270 In 
ae ee 91; Kramer v. Knauf, 12 

Iowa.—McCoy v. Chicago, etc., R. 
Co., 176 Iowa 139, 155 NW. 995; Kar- 
muller v. Krotz, 18 Iowa 352. 

Md.—Callaway v. Forest Park 
Highlands Co., 113 Md. 1, 8, 77 A 
141, 144 [quot Cyc]. 

Mass. —Peck v. Conway, 119 Mass. 
546; Dennis v. Wilson, 107 Mass. 591; 
Stearns v. Mullen, 4 Gray 41515 Brown 
v. Thissell, 6 Cush. rye Mendell Vv. 
Delano, 7 Mete. 176; Kent v. Waite, 
10 Pick. 138; White v. Crawford, 10 
Mass. 183. me 


Minn.—Winston vy. 
Minn. 398, 45 NW 958. 

Nebr.—Smith v. Garbe, 86 Nebr. 91, 
124 NW 921, 136 AmSR 674, 20 Ann 
Cas 1209. 

Oh.—Jones Fertilizer Co. v. Cleve- 
land, etc., R. Co., 2 OhS&CP 511, 7 
OhNP 245. ; 

Or.—Tone v. Tillamook City, 58 Or. 
382, 114 P eee Ruhnke v. Aubert, 58 
wk 6, 113 P 38. 

R. "I—Chase v Gram, 39 Ro. 83; 
97 fis 481, LRA1918F 444, 

C.—-Kershaw v. Burns, 91 S. C. 
129, 74 SE 378. 

[al Rights of way.— “Among 
these circumstances are the relation 
or want of relation of the rights of 
way to the estate of the person to 
whom the grant is made, or to the 
other estate of the person by whom 
they are reserved or excepted, and the 
necessity they will meet or the benefit 
contribute in the enjoyment of such 
estate by its owner.’ Blanchard v. 
Maxson, 84 Conn. 429, 433, 80 A 206. 

78. Whalen v. Manchester Land 
Co., 65 N. J. L. 206, 47 A 443; Lamp- 
man v. Milks, 21 N. Y. 505. 

79. Lampman v. Milks, 21 N. Y. 
505, 515; Outerbridge v. Phelps, 45 N. 


Johnson, 


Y. Super. 555, 570, 58 HowPr 77. See 
also infra § 7 
80. Richardson _v. International 


Pottery Co., 63 N. J. L. 248, 43 A 692; 


Betkets v. Humphreys, 18 N. J. Eq. 
welt Fetters v. Humphreys, 18 N. J. 
bey 


0. 
82. Fetters v. Humphreys, 18 N. J. 
Eq. 260. 
83. Fetters v. Humphreys, 18 N. J. 
Eg. 260. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 6-9] 


sewer.S* 


versant with the subject.®® 


‘“‘Non-apparent’’ easement is another name for a 
discontinuous or noncontinuous easement.®® 

C. Continuous and Discontinuous Ease- 
Another division of easements is: 
continuous, sometimes called ‘‘apparent;’’8? and 
second, discontinuous, sometimes called ‘‘ 


[§ 7] 


ments. 


ent.’ 788 


Continuous easements are those of which the enjoy- 
ment may be continued without the necessity of any | 


interference by man.®? 


84. Fetters v. Humphreys, 18 N. J. 
Eq. 260. 
85. Larsen v. Peterson, 53 N. J. 


Eq. ag 30 1094; Toothe v. Bryce, 50 


Ndi 589525 "A 182; Lampman v. 
Ee A NG as 505; Watts v. Kelson, 
Pon OnChy 1664 Nicholas v. Chamber- 
lain, Cro. Jac. 121, 79 Reprint 105; 


Pyer v. Carter, 1 H. & N. 916, 156 Re- 
print 1472. 

86. Lampman v. Milks, 21 N. Y. 
505, 515; Outerbridge v. Phelps, 45 N. 
Ye Super. 555, 570. See also infra § 7. 

87. See infra text and note 89; 
and supra § 6. 

88. See infra note 90; and supra § 

89. Iowa.—Starrett v. Baudler, 181 
Iowa 965, 165 NW 216, LRA1918B 528. 

La. —Ozg ‘porn v. Lower Terrebonne 
a eneine: “ete., Co., 129 La. 379, 56-8 

Mich.—Morgan v. Meuth, 60 Mich. 
238, 27 NW 509. 

-Miss.—Bonelli_ v. Blakemore, 66 
Miss. 136, 5 S 228, 14 AmSR 550, 

N. J.—bLarsen v. Peterson, 53 N. J. 
Eq. 88, 94, 30 A 1094. 

N. Y.—Root v. Wadhams, 107 N. Y. 
384, 14 NE 281; Parsons v. Johnson, 
68 N. Y. 62, 23 AmR 149; Lampman v. 
Milks, 21 N. Y. 505; Outerbridge Vv. 
Phelps, 45 N. Y. Super. 555, 58 HowPr 
ViI,-13 AbbNCas 117. 

Oh.—Baker v. Rice, 56 Oh. St, 463, 
47 NE 6538. 

R. I.—Providence Tool Co. v. Cor- 


IT. 564. 
Utah.—Fayter v. North, 30 Utah 
ae, 83 P 742, 6 LRANS 410 
t.—Dee v. King, 77 Vt. 330, 59 A 
839. és LRA 860. 
W. Va.—_Hoffman v. Shoemaker, 69 
W. Va. 233, 71 SE 198, 34 LRANS 632. 
[a] Apparent or continuous ease- 
ments are those depending upon some 
artificial structure upon, or natural 
formation of, the servient tenement, 
obvious and permanent, which con- 
stitutes the easement or is the means 
of enjoying it, as the bed of a running 
stream, an overhanging roof. a pipe 
for conveying water, a drain, or a 


liss Steam Engine Co., 9 R. 


sewer. Fetters v. Humphreys, 18 N. 
J. Ea. 260. 
[b] ‘Test of continuousness.—Gale 


in his treatise says that “‘the test 
of continuousness is that there should 
be an alteration in the quality—or 
‘disposition’—of the tenement, which 
is intended to be, and is, in its nature, 
permanent, and gives "the tenement 
peculiar qualities, and results in mak- 
ing one part dependent, in a measure, 

upon, the other. . . It is not of 
the essence of this test, as applied 
to a watercourse, that the water 
should flow of itself continuously, but 
the test is that the artificial appa- 
ratus by which its flow is_produced 
is of a permanent nature. It is with 
a view of bringing out this quality 
of permanence that the learned au- 
thor contrasts this class of easements 
with a right of way, ‘the enjoyment of 
which depends upon an actual inter- 
ference of man at each time of en- 
joyment.’ Now, what is meant by 
that sentence is that the burthen of 
the easement in the case of a right 
of way is not felt by the servient 
tenement except at the moment of 
each enjoyment of it. A permanent 
structure upon, or alteration of, the 


However, to constitute an apparent ease- 
ment it is not necessary that it be one which shall 
necessarily be seen; but it is sufficient that it may be 
seen or known on inspection by one ordinarily con- 


EASEMENTS 


man.?° 


[10.6 Jel 869: 


Discontinuous easements are those the enjoyment 
of which can be had only by the interference of 


[§ 8] D. Affirmative and Negative Easements. 


Easements also are classified as affirmative® or nega- 


tive.®? 


First, 


nonappar- 


An affirmative easement is one which entitles the 
dominant owner to make active use of the servient 
tenement, or to do some act which, in the absence of 
the easement, would be a nuisance or a trespass.®8 

A negative easement is a right in the owner of the 


dominant tenement to restrict the owner of the ser- 


servient tenement is not a necessary 
element of such an easement. And by 
the expression ‘interference of man 
at each time of enjoyment’ is meant 
no more than an interference with the 
servient tenement, by an entry upon 
it, as illustrated not only by ordinary 
rights of way but also by rights of 
way with a right to take something 
from the servient tenement, as in 
Polden v. Bastard, 4B. & S. gs ir 
ECL Zot, 122 Reprint 456 [aff L 
1 QB. 1561: fon “Shorter aan 
clude that the ‘word ‘continuous’ in 
this connection means no more than 
this—that the structure which pro- 
duces the change in the tenement 
shall be of a permanent character, and 
ready for use at the pleasure of the 
owner of the dominant tenement 
without making an entry on the ser- 
vient tenement.’”’ Larsen v. Petersen, 
53 N. J. Eq. 88, 94, 30 A 1094 (per 
Pitney. Ven On). 

{ce] Tllustrations.—(1) The bed of 
a running stream. Fetters v. Humph- 
reys, 18 N. J. Eq. 260 [aff 19 N. J. 
Eq. 471]. (2) A watercourse whether 
natural or artificial. Providence Tool 
Co. v. Corliss Steam Engine Co., 9 R. 
I. 564; Hoffman v. Shoemaker, 69 W. 
Va. 233, 71 SE 198, 34 LRANS 632. 
(3) A drain. Fetters v. Humphreys, 
supra; Dee v. King, 77 Vt. 230, 59 A 
839, 68 LRA 860. (4) Drains by which 
surface water is carried over land. 
Bonelli v. Blakemore, 66 Miss. 136, 5 
S 228, 14 AmSR 550; Hoffman vy. Shoe- 
maker, 69 W. Va. 233; 71 SE 198, 34 
LRANS 632. (5) A sewer, Fetters v. 
Humphreys, 18 N. J. Eq. 260 [aff 19 
N. J. Eq. 471]. (6) A pipe for con- 
veying water. Fetters v. Humphreys, 
supra. (7) A water spout which dis- 
charges water whenever it rains. 
Bonelli v. Blakemore, 66 Miss. 136, 5 
S 228, 14 AmSR 550; Fayter v. North, 
30 Utah 156, 88 P 742, 6 LRANS 410. 
(8) Water pipes which bring water 
upon, or carry it off the premises 
Providence Tool Co. v. Corliss Steam 
Engine Co., 9 R. I. 564. (9) An over- 
hanging roof. Fetters v. Humphreys, 
supra. (10) Windows through which 
light and air enter. ~ Bonelli v.. Blake- 
more, 66 Miss. 136, 5 S 228, 14 AmSR 
550; Whalen v. Manchester Land Co., 
65 -N, J. 0.5206, 47 A 443°. (11)° An 
easement for the lateral support of a 
wall. Starrett v. Baudler, 181 Iowa 
765, 165 NW 216, LRA1916B 528. 


Rhee Lampman v. Milks, 21 N. Y. 
[a] “Non-apparent or non-continu- 


ous easements are such that have no 
means specially constructed or ap- 
propriated to their enjoyment, and 
that are enjoyed at intervals, leaving 
between these intervals no visible 
sign of their existence.’ Fetters v. 
Humphreys, 18 N. J. Hq. 260, 262 [aff 
19 N. J. Ea. 471]. 

{b] Xlustrations.—(1) A right of 
way. Fetters v. Humphreys, 18 N. 
EKq. 260 faff 19 N. J. Hq. 471]; Tae 
man v. Milks, 21 N. Y. 505; Fayter Vi; 
North, 30 Utah 156, 83 P 742, 6 LRA 


NS 410. (2) A right of drawing a 
seine upon the _ shore. Fetters v. 
Humphreys, supra; Lampman sv. 


Malkspaz ie No UYee505. "“(). AVrisht to 
draw water. Lampman v. Milks, 
supra; Fayter v. North, 30 Utah 156, 
83 P 742, 6 LRANS 410. (4) A rail- 


vient tenement, in respect of the tenement, in the 
exercise of general and natural rights of property.® 
[§ 9] E. Private and Public Easements. 


Ease- 


road for the transvortation of sugar 
cane. Ogborn v. Lower Terrebonne 
PEaDIng, etc., Co, 1239 La. $79) 56S 


{[c] Why way not continuous.—A 
way is said not to be continuous, be-- 
cause, in the use of it, there is in- 
volved the personal action of the 
owner in setting his foot upon it or 
driving his team or cattle upon it. 
Hoffman v. Shoemaker, 69 W. Va. 233, 
71 SE 198, 34 LRANS 632. 

91. See infra text and note 93. 

92. See infra text and note 94. 

93. Weller v. Brown, 160 Cal. 515, 
117 P 517; Bernero v. McFarland Real 
Est. Co., 134 Mo. A. 290, 114 SW 581. 
See also Miller v. Clary, 210 N. Y. 127, 
103 NE 1114 [mod 147 App. Div. 255, 
127 NYS 897, 181 NYS 1129, 133 NYS 
1101] (an affirmative or positive cov- 
enant in a deed compels the cove- 
nantor to submit not merely to some 
restriction in the use of his property, 
but compels him to do an act thereon 
for the benefit of the owner of the 
dominant estate). 

fa] MTllustrations—(1) The right 
to discharge water upon the servient 
tenement or to pass over it is an af- 
firmative easement. 2 Washburn Real - 
Prop. (6th ed) § 1230. (2) Where a 
landowner conveyed a part by war- 
ranty deed stipulating that a strip 
adjoining the land conveyed “shall 
forever remain vacant as an ease- 
ment,” and a driveway along the strip 
had been constructed and was in use 
at the date of the deed, and the strip 
was used for many years thereafter 
for that purpose, the deed created an 
affirmative easement appurtenant to 
the land conveyed to be used as a 
driveway, as then and theretofore en- 
joyed. Bernero v. McFarland Real 
Est. Co., 134 Mo. A. 290, 114 SW 531. 

94 Bernero v. McFarland Real Est. 
Co. 1384- Moe A290, LIAS Wa boas 
Day _v. New York Cent. R. Co., 31 Barb. 
(N. Y.) 548; Pitkin v. Long Island R. 
Bo 2 Barb. Ch. (N. Y.) 221, 47 AmD 


[a] MTllustrations.—(1) An _ ease- 
ment of light and air is of the class 
known as negative ‘easements, for it 
does not entitle the dominant owner 
to make any active use of the servi- 
ent tenement (Bernero v. McFarland 
Real Est. Co., 184 Mo. A. 290, 114 SW 
5381), (2) but is the right to pre- 
vent the owner of an adjoining tene- 
ment from building 9r placing on his 
own land anything which has the ef- 
fect of illegally obstructing or ob- 
scuring the light of the dominant 
tenement. cree Home, etc., Stores, 
Ltd., [1904] A. C. 179, 186 {per Lord 
MacNaughten]; Kine v. Jolly, [1905] 1 
Ch. 480, 487). (8) Diverting a na- 
tural watercourse, whereby the wa- 
ter is prevented from flowing into an 
ancient mill, is a negative easement. 
2 Washburn Real Prop. (6th ed) § 
1230. (4) Where the grantor of a 
strip, when the deed was executed, 
owned land lying on either side there- 
of, an agreement in the deed that the 
strip conveyed should .be used as a 
public street and not for a building 
lot was a reservation to the grantor 
of such rights in the strip conveyed 
as he would have in a public street, 
and a negative easement prohibiting 
the erection of a building upon such 


310 —f19 Crm] 
ments may also be classified as private or public, 
accordingly as they are enjoyed by an individual or 
by the public.9® The distinguishing feature is that 
in case of private easements there must be two dis- 
tinct tenements, one dominant and the other ser- 
vient.°° Public easements on the other hand are in 
gross,*? and in this class of easements there is no 
dominant tenement.%® 

[§ 10] F. Profits a Prendre—l. Nature of 
Right. The right to profits, denominated profits a 
prendre, consists of a right to take a part of the soil 
or produce of the land, in which there is a supposable 
value.*® The fact that this right is considered an 
interest or an estate in the land itself? is the principal 
feature which distinguishes it from a pure easement, 
which is a right or interest without profit in the land 
constituting the servient tenement.2 Another distin- 
guishing feature, according to some decisions, is that 
it may exist without a dominant tenement,* whereas, 
the general rule is that to constitute an easement 
there must be both a dominant and servient estate.* 
Nevertheless the right to profits 4 prendre may be 
attached to a dominant estate as an appurtenance.® 
It is often called an easement ;° but it is more than an 
easement. 


EASEMENTS 


[$§ 9-11 


another for any of the following purposes has been 
held to be a profit & prendre: To cut grass;*° to 
depasture the land;® to dig gravel to keep a mill in 
repair ;!° to fish in an unnavigable stream ;1 to mine 
metals generally ;12 to search for and dig coal;1® to 
shoot over the land and take game or wild fowl;1* to 
take away drifting sand from the beach, or seawood 
thrown upon the shore;® to take drift wood;*7 to 
take ice;1® to take iron ore from the land;'® and to 
take timber from the land.?° 

Right to build a house on another man’s land is not 
an easement or profit & prendre.?+ 

Right to take water. The right to enter upon 
another’s land and take water for domestic purposes 
from any natural fountain is not a profit & prendre,?® 
but merely an easement.?* On the other hand the 
right to water artificially produced as by means of 
cisterns or wells would seem to be an interest in the 
Jand or a right to a profit 4 prendre.** 

[§ 11] 2. Assignable or Inheritable. If the right 
to a profit & prendre is granted to one in gross it is 
treated as an estate or interest in land which may be 
assignable or inheritable if granted in fee.2> Soa 
right of profit 4 prendre, if enjoyed in connection 
with a certain estate, although not a pure easement, 


Illustrations. 


strip, although the grantee orally 
agreed at the same time to hold the 
strip and convey it to the city for a 
street upon payment to him of the 
amount paid by him. Weller v. 
Brown) 160 Calw5i5,) 117) P5171). ¢5) 
The right of a landowner to have a 
train upon a railroad passing through 
‘his land stop at a particular place is 
a negative easement. Pitkin v. Long 
Island R. Co., 2 Barb. Ch. (N. Y.) 221, 
47 AmD 320. 


95. Black L. D. See also Dedica- 
tion § 9. 
{a] The right to lay a gas pipe is 


@ private easement. It cannot be 
regarded as in the same category 
with roads and highways. Kunkel 
Vv. Beek, 18° Oh. Cir: Ct, N. S. 565, 1 
Oh. A. 70. 

96. See supra § 2. 

97. See Jones EHasem. § 422. 

98. See supra § 5. 

99. Ind.—Wenger v. Clay Tp., 61 
Ind. A. 640, 112 NE 402. 

N. J.—Hopper v. Herring, 75 N. J. 
Te? 202, 214. 67 An TL4 [cit Cyel: 

N. Y.—Pierce v. Keator, 70 N. Y. 
419, 26 AmR €12. 

: Pa.—Gloninger v. Franklin Coal 
Co., 55 Pa. 9, 93 AmD 720. 
Tex.—Texas, etc., R. Co. v. Durrett, 

57 Tex. 48. 

Wis.—Gadow v. Hunholz, 160 Wis. 
293, 297, 151 NW 810, AnnCas1917D 
SIs iciticy ci: 

5 Oe eee cod v. Lawson, 8 OntWR 
13): 

1. -Goodrich v. Burbank, 1? Allen 
(Mass.) 459, 90 AmD 161; Pierce v. 
Keator, 70 N. Y. 419, 26 AmR 612 
{aff 9 Hun 532]; Cadwalader v. Bailey, 
iim bvaels AO bee vio LA 2 Oe ds IG EVA B00) 
See also Grubb v. Grubb, 74 Pa. 25, 33 
{cit Bainbridge Mines (1871) p 287]. 

2. See supra § 1. 

3. See infra § 11 notes 25, 26. 

4. See supra § 2. 

5. Huntington v. Asher, 96 N. Y. 
604, 48 AmR 652. See also Grubb v. 
Grubb, 74 Pa. 25, 33 [cit Washburn 
Easem. (1863) p 7]. 

: Ritger v. Parker, 8 Cush. 
(Mass.) 145, 54 AmD 744; Post v. 
Pearsall, 22 Wend. (N. Y.) 425. 

“Mr. Justice Strong, in Huff v: 
McCauley, 53 Pa. 206, 91 AmD 203, 
[said] some modern decisions have 
called it an easement, though it was 
a privilege on another man’s land 
with profit; and he refers to Ritger v. 
Parker, 8 Cush. (Mass.) 145. 54 AmD 
744, and Post v. Pearsall, 22 Wend. 
(N. Y.) 425. It is immaterial, how- 
ever, whether we call it an easement 


The right to enter upon the land of 


or aright of profit 4 prendre annexed 
to land. It is the same in nature, 
and is such a right as can be annexed 
to other land by express grant, and 
will pass as appertenant to it.” Ag- 
new, J., in Grubb v. Grubb, 74 Pa, 25, 
33. 

7, Fitzgerald v, Firbank, [1897] 2 
Ch. 96. 

8. Baker v. Kenney, 145 Iowa 638, 
Sdn NW 9901, 1389 AmSR 456 [cit 
Cyc]; ? 

9. Baker v. Kenney, 145 Iowa 638, 
643, 124 NW 901, 1389 AmSR 456 [cit 
Cyc]; Fowler v. Dale, Cro. Eliz. 362, 
78 Reprint 611. 

10. Hopper v. Herring, 75 N. J. L. 
212, 67A. 714. 

11. Conn.—Turner v. Hebron, 61 
Conn. 175, 22 A 951, 14 LRA 386. 

Iowa.—Baker v. Kenney, 145 Iowa 
638, 124 NW 901, 189 AmSR 456. 

Mass.—Waters v. Lilley, 4 Pick. 
145, 16 AmD 333. 

N. J.—Mitchell v. O’Oilier, 68 N. J. 
L. 375, 379, 53 A 467, 59 LRA 949. 

HMng.—Fitzgerald v. Firbank, [1897] 
Zinehe +96, MOL: 

“The right of fishing includes the 
right to take away fish unless the 
contrary is expressly stipulated. ... 
What kind of right is it? It is more 
than an easement; it is what is com- 
monly called a profit €@ prendre, and 
it is of such a nature that a person 
who enjoys that right has such pos- 
sessory rights that he can bring an 
action for trespass at common law 
for the infringement of those rights.” 
Fitzgerald v. Firbank, supra. 

“The right to catch fish, although 
expressly granted ‘for pleasure and 
not for profit,’ is none the less a profit 
a prendre, for it involves a taking of 
the products of the land. Cobb v. 
Davenport, 32 N. J. Li 369; Albright 
v. Cortright, 35 N. J. L. 330, 45 A 634, 
81 AmSR 504, 48 LRA 616.” Mitchell 
v. D’Oilier, supra. 

12. Taylor v- Millard: 118° N. -Y: 
244, 23 NE 376, 6 LRA 667; Pierce v. 
Keator, 70 N. Y. 419, 26 AmR 612; 
White v. Miller, 78 Misc. 428, 139 
NYS 660; Muskett v. Hill, 5 Bing. N. 
ae 694, 35 ECL 371, 132 Reprint 

13. Baker v. Kenney, 145 Iowa 638, 
643, 124 NW 901, 139 AmSR 456 [cit 
Cyc]; Huff v. McCauley, 53 Pa. 206, 
91 AmD 203; Caldwell v. Fulton, 31 
Pa. 475, 72 AmD 760; Chetham vy. 
Williamson, 4 East 469, 102 Reprint 
910,741 (Smith “KS B278; 

14. Baker v. Kenney, 145 Iowa 638, 
643, 124 NW 901, 139 AmSR 456 [cit 


is appurtenant to the estate in connection with which 


Cyc]; Bingham v. Salene, 15 Or. 208, 
14 P 523, 3 AmSR 152; Webber v. Lee, 
9 Q. B. D. 315; Pickering v. Noyes, 4 
B. & C. 639, 10 ECL 736, 107 Reprint 
1198; Ewart v. Graham, 7 H. L. Cas. 
331, 11 Reprint 132; Wickham v. Haw- 
ker, 7 M. & W. 638, 151 Reprint 679. 
15. Blewett v. Tregonning, 3 A. & 
EE. 554, 30 ECL 260, 111 Reprint 524. 
16. Conn.—Chapman y. Kimball, 9 
Conn. 38, 21 AmD 707. 
Me.—Hill v. Lord, 48 Me. 83. 
Mass.—Sale v. Pratt, 19 Pick. 191. 
N. H.—Nudd v. Hobbs, 17 N. H. 524. 
N. Y.—Emans v. Turnbell, 2 Johns. 
313, 3 AmD?) 427. 
eS S.—Ogilvie v. Crowell, 40 N. S. 


17. Yuba Consol. Goldfields v. Hil- 
ton, 16 Cail. FAL 1333. 016 P71 2507 Lbs 

18. Huntington v. Asher, 96 N. Y. 
604, 48 AmR 652. 

19. Baker v. Kenney, 145 Iowa 638, 
124 NW 901, 139 AmSR 456; Johns- 
town Iron Co. v. Cambria Iron Co., 32 
Pa. 241, 72 AmD 783. 

20. Clark v. Way, 45 S.C. lL. 621; 
Vaughan-Rys. v. Clary, 15 B. C. 9. 
ee Pitman v. Nickerson, 40 N.-S. 

_22. Hill v. Lord, 48 Me. 83; Good- 
rich v. Burbank, 12 Allen (Mass.) 459, 
90 AmD 161; Manning v. Wasdale, 5 
A. & EB. 758, 31 ECL 814, 111 Reprint 
1353; Race v. Ward, 4 BE. & B. 702, 82 
ECL 702, 119 Reprint 259; Weekly v. 
Wildman, 1 Ld. Raym. 405, 91 Re- 
print 1169. 

23. Hill v. Lord, 48 Me. 83. : 

[a] Reason for rule.—Running 
water, whether above or below the 
surface, is not a product of the soil. 
It does not remain for any aypreci- 
able period of time in any one place 
and has no appreciable value. Hill v. 
Lord, 48 Me. 83. 

24. Baker v. Kenney, 145 Iowa 638, 
124 NW 901, 139 AmSR 456; Hill v. 
Lord, 48 Me. 83; Race v. Ward, 4 B. 
eae. 702, 82 ECL 702, 119 Reprint 

25. JTowa.—Baker v. Kenney, 145 
Iowa 638, 124 NW 901, 139 AmSR 456. 

Mass.—Goodrich v. Burbank, 12 
Allen 459, 99 AmD 161. 

N. Y.—Post v. Pearsall, 22 Wend. 
425; Leyman v. Abeel, 16 Johns. 30, 
PPS aon a aat w. Lasley, 23 Oh. St. 

Pa.—Tinicum Fishing Co. v. Carter, 
61 Pa. 21, 100 AmD 597. 

R. I.—Cadwalader v. Bailey, 17 R. 
I. 495, 28 A 20, 14 LRA 300 

S. C.—Columbia Water Power Co. 
v. Columbia Electric St. R., etc., Co., 


For later cases developments and changes in the law see cumulative Annotations, same title, pa 


ge and note number. 
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‘ 


it is enjoyed and passes with it as in the case of an 
However, as in the case of pure 
‘easements,?’ where this right is appurtenant to an 


easement proper.?® 


estate, it cannot be severed and 


ately ;?° and where an owner conveys part of his land, 
reserving therein a right of profit & prendre distinct 
from his ownership of the land retained, such right 
does not pass to the grantee where the land retained 


is subsequently conveyed.?° 
[§ 12] 3. Right 


How Created. 
prendre may*° and must*! be created by grant or 
prescription; they are incapable of creation other- 


EASEMENTS 


Pg 


wise.?2 


assigned separ- 


sors.°° 


Profits & 


[19°C. J.] 871 


It has been held that the right must be pre- 
seribed for as incident to other lands for the benefit 
of, or in connection with, which they are to be exer- 
cised 3° but the contrary view also has been upheld.*4 
The inhabitants of a town cannot acquire the right 
to profits 4 prendre for themselves and their succes- 


A custom to profits 4 prendre in the land of another 
has been held uniformly to be bad.*6 
the fee can be divested of his right only by a grant 
from himself, or by such enjoyment in another as 
raises the presumption of a previous grant.$? 


The owner of 


IV. EASEMENT DISTINGUISHED FROM OTHER RIGHTS? 


{[§ 13] A. License. 


43 S. C. 154, 20 SE 1002 {aff 172 U.S. 
475, 19 SCt 247, 43 L. ed. 521]. 

Eng.—Muskett v. Hill, 5 Bing. N. 
Cas. 694, 385 ECL 371, 132 Reprint 
1267; Welcome v. Upton, 6 M. & W. 
636, 151 Reprint 524. 

fa] Reason for rule—“If...a 
right to take soil, gravel, minerals, 
water from a spring, and the like, 
from another’s land, may pronerly be 
denominated an easement, then it is 
proper to say that an easement in 
gross, for such it might doubtless be 
constituted, might be both assignable 
and inheritable. For the _ rights 
enumerated are ‘so far of the charac- 
ter of an estate or interest in the 
land itself that, if granted to one in 
gross, it is treated as an estate, and 
may, therefore, be one for life or in- 
heritance.’” Cadwalader v. Bailey, 17 
R. I. 495, 500, 23 A 20, 14 LRA 300. 

26. Mass.—Goodrich v. Burbank, 
12 Allen 459, 90 AmD 161. 

N. Y.—Huntington v. Asher, 96 N. 
Y. 604, 48 AmR 652. 

Or.—Bingham v. Salene, 15 Or. 208, 
14 P 523, 3 AmSR 152. 

Pa.—Grubb v. Grubb, 74 Pa. 25. 

Eng.—Ackroyd v. Smith, 10 C. B. 
164, 70 ECL 164, 138 Reprint 68, 10 
ERC 1; Bailey v. Stephens, 12 C. B. 
N. S. 91, 104 ECL 91, 142 Reprint 
1077; Dowglass v. Kendal, Cro. Jac. 
256, 79 Reprint 220; Wickham v. Haw- 
ker, 7 M. & W. 68, 151 Reprint 679. 

27. See infra § 144. 

28. Roe v. Strong, 107 N. Y. 350, 14 
NE 294, 28 NYWklyDig 181, 119 N. 
Y. 316, 23 NE 743 [rev 6.NYS 948 
mem]; Drury v. Kent, Cro. Jac. 14, 79 
Reprint 13; Pitman v. Nickerson, 40 
N.S. 20. 

29. Pierce v. Keator, 70 N. Y. 419, 
26 AmR 612 [aff 9 Hun 532]. 

30. White v. Miller, 78 Misc. 428, 
139 NYS 660; and cases infra this 
note. 

[a] Prescription is a _ proper 
method for the acquisition of a vrofit 
& prendre. Merwin v. Wheeler, 41 
Conn. 14; Hill v. Lord, 48 Me. 83; Wa- 
ters v. Lilley, 4 Pick. (Mass.) 145, 16 
AmD 333; Perley v. Langley, 7 N. H. 
233; Cobb v. Davenport, 32 N. J. L. 
SYArIS IGP IN Gy oD VARS eels Naoall Dy "(aS 
Smith v. Floyd, 18 Barb. (N. Y.) 522; 
Pearsall v. Post, 20 Wend. ( N. Y.) 
111 [aff 22 Wend. 425]. 

81. Me.—Hill v. Lord, 48 Me. 83. 

Mo.—Anthony v. Kennard Bldg. Co., 
188 Mo. 704, 87 SW 921. 

Neva —Tawlor.v.. Millard, a bSeiN. y. 
244, 23 NE 376, 6 LRA 667; Pierce v. 
Keator, 70 N. Y. 419, 26 AmR 612; 
Post v. Pearsall, 22 Wend. 425. 

Pa.—Gloninger v. Franklin Coal Co., 
55 Pa. 9, 93 AmD 720; Huff v. Mc- 
Cauley, 53 Pa. 206, 91 AmD 203. 

Eng.—Cowlam v. Slack, 15 Hast 
108, 104 Reprint 785. 

fa] Thus a right in the nature of 
an easement cannot be created by a 
parol agreement for the partition of 
land, because it involves something 


An easement is a liberty, 
privilege, or advantage in land without profit existing 
distinct from the ownership of the land,*? and because 
it is a permanent interest in the land of another with 
the right to enter at all times and enjoy it,*° it must 
be founded upon a grant by writing or upon prescrip- 
tion which presupposes a grant ;*1 but a license is an 


therein.*? 


besides a severance of the unity of 
possession. Taylor v. Millard, 118 N. 
Y. 244, 23 NE 376, 6 LRA 667 [aff’ 42 
Hun 363, 4 NYSt 826]. 

32. See cases supra note 38 

Creation of easement see infra § 
16 et sea. 

83. Merwin v. Wheeler, 41 Conn. 
14; Waters v. Lilley, 4 Pick. (Mass.) 
145, 16 AmD 3338; Cobb v. Davenport, 
Ba NEG dl ae OF bao fINe “etude. i 
AmD 718; Gateward’s Case, 6 Coke 
59b, 77 Reprint 344, Cro. Jac. 152, 79 
Reprint 133, 10 ERC 245. L 

34. Baker v. Kenney, 145 Iowa 638, 
645, 124 NW 901, 1389 AmSR 456; 
Perley v. Langley, 7 N. H. 233; Hunt- 
ington v. Asher, 96 N. Y. 604, 48 AmR 
652; Pierce v. Keator, 70 N. Y. 419, 26 
AmR 612 [aff 9 Hun 532]; Columbia 
Water-Power Co. v. Columbia HElec- 
tric St. R.,. ete., Co., 43°S. C. 154, 20 
SE 1002 [aff.172 U. S. 475, 19 SCt 247, 
43 L. ed. 521]. 

“There can be no doubt at this time 
of the power to create in favor of one 
person an assignable and inheritable 
right to use for profit the land of an- 
other who grants such right by apt 
language in a deed or consents to it 
in a reservation, and such right need 
not be created or reserved as ap- 
purtenant to other property.’ Baker 
v. Kenney, supra. 

35. Turner v. Hebron, 61 Conn. 
175, 22 A 951, 14 LRA 386; Merwin v. 
Wheeler, 41 Conn. 14; Hill v. Lord, 
48 Me. 88; Whittier v. Stockman, 2 
Bulstr. 86, 80 Reprint 980; Weekly v. 
Wildman, 1 Ld. Raym. 405, 91 Re- 
print 1169. 

[a] As long ago (1) as the case of 
Foxall v. Venables, Cro. Eliz. 180, 78 
Reprint 436, it was held that the :n- 
habitants could not prescribe for a 
profit in the soil. (2) And this doc- 
trine was reiterated four years later. 
Fowler v. Dale, Cro. Bliz. 362, 78 Re- 
print 611. 

[b] Reason for rule.-— There is no 
one to whom a grant can be presumed 
to have been made, for the unor- 
ganized public is incapable of taking 
by grant. Fowler v. Dale, Cro. Eliz. 
362, 78 Reprint 611; and cases supra 
this note. 

,36. Conn.—Merwin v. Wheeler, 41 
Conn. 14. 

Me.—Hill v. Lord, 48 Me. 83; Little- 
ee v. Maxwell, 31 Me. 134, 50 AmD 

Mass.—Codman v. Evans, 5 Allen 
308, 81 AmD 748; Waters v. Lilley, 4 
Pick. 145, 16 AmD 333. 

N. H.—Nudd v. Hobbs, 17 N. H. 524: 
Perley v. Langley, 7 N. H. 233. 

N. J.—Cobb v. Davenport, 33 N. J. 
L. 223, 97-AmD 718. 

N. Y.—Smith v. Floyd, 18 Barb. 522. 

Eng.—Lockwood v. Wood, 6 Q. B. 
31, 51 HCL 31, 115 Reprint 12; Blew- 
ett v. Tregonning, 3 A. & EB. 554, 30 
ECL 260, 111 Reprint 524; Constable 
v. Nicholson, 14 C. B. N. S. 230, 108 
ECL 230, 143 Keprint 434, 8 ERC 337; 


authority to do a particular act or series of acts upon 
the land of another without possessing any estate 
A license is founded in personal confi- 
dence** and is not assignable,*# and requires no writ- 
ing,*® as it is not within the statute of frauds,‘* and 
is ordinarily revocable at will,47 and terminated by a 
conveyance of the land by the party giving the 


Gateward’s Case, 6 Coke 59b, 77 Re- 
print 344, Cro. Jac. 152, 79 Reprint 
133, 10 ERC 245; Cocksedge v. Fan- 
shaw, Dougl. 119; Race v.. Ward, 
ay Be & Bi 1025 82) WC 7025) 19 
Reprint 259; Grimstead v. Marlowe, 
4 T. R. 717, 100 Reprint 1263; Bland v. 
Lipscomb, 4 E. & B. 713 note, 82 BCL 
713 note, 119 Reprint 263; Pain v. 
Patrick, 3 Mod. 289, 87 Reprint 191; 

See also infra § 14. 

37. See cases supra note 36. See 
also infra § 16 et seq. ‘ 

38. Distinguished from profits & 
prendre see supra § 10. 

39. See supra § 1; and cases infra 
note 47. 

40. See infra § 200 et seq. and 
cases infra note 47. 

_ 41. See infra § 20 et seq; and cases 
infra note 47. 

42. See Licenses [25 Cyc 640]; and 
cases infra note 47. 

43. See Licenses [25 Cyc 640]; and 
cases infra note 47. 

44, See Licenses [25 Cyc 644]; and 
cases infra note 47. 

45. See Licenses [25 Cyc 641]; and 
cases infra note 47. 

46. See Frauds. Statute of [20 
Cye 217]; and cases infra note 47. 

47. U. S.—Bobbs-Merrill Co. v. 
Straus, 139 Bed. 155 [aff 147 Fed. 15, 
77 CCA 607, 15 LRANS 766 (aff 210 U. 
S. 339, 28 SCt 722, 52 L. ed. 1086)]. 

Ida.—--Howes v. Barmon, 11 Ida. 64, 
81 P 48, 49, 114 AmSR 255, 69 LRA 
568,. [eit Cyc]. 

Iowa.—Cook v. Chicago, etc., R. Co., 
40 Iowa 451. 

Ky.—Rittenhouse v. 
SW 743, 30 KyL 145. 
. SAE Sea be v. Richardson, 2 Gill & 

Mass.—Fitch v. Seymour, 9 Metc, 
462; Cook v. Stearns, 11 Mass. 533. 

Mich.—Morrill v. Mackman, 24 
Mich. 279, 9 AmR 124, 

Minn.—Minneapolis, ete., R. Co. v. 
Minneapolis, etc., R. Co., 58 Minn, 128, 
59 NW 9838; Johnson v. Skillman, 29 
Minn. 95, 12 NW 149, 48 AmR 192. 

Mont.—Great Falls Waterworks 
Co. v. Great Northern R. Co., 21 Mont. 
487, 54 P 968. 

N. Y.—Greenwood Lake, ete. R. 
Co. v. New York, ete., TR. Co., 134 N. 
Y. 485, 31 NE 874; Nellis v. Munson, 
108 N. Y. 458, 15 NE 739; Pierrepont 
v. Barnard, 6 N._Y. 279; Borough Bill 
Posting Co. v. Levy, 144 App. Div. 
784, 129 NYS 740; Wolfe v. Frost, 6 
N. Y. Super. 72; Miller v. Auburn, etc., 
R. Co., 6 Hill 61; Mumford v. Whit- 
ney, 15 Wend. 380, 30 AmD 60; 
Thompson v. Gregory, 4 Johns. 81, 4 
AmD 255. 

Oh.—Yeager v. Tuning, 79 Oh. St. 
121, 86 NE 657, 128 AmSR 679, 19 
ULRANS 700; Wilkins v. Irvine, 33 Oh. 
Sia s) 

Pa.—Lehigh, ete., R. Co. v. Bangor, 
eters Con228:  Parr350) 174 Aa obes 
Trea Viebaylor. 166. Pa,000t ola 
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license,*® while the grant of an easement is within 
the statute of frauds and must be in writing.*® 
distinction between a license and an easement is 
often very subtle and difficult to discern;°° but it is 
mainly important where the right in question has 
been conferred by parol and the question is, whether 
the agreement creates a mere authority to do acts 
upon the land of another and hence may be given by 
parol, or creates a privilege in the land and hence is 


void, because not in writing.*? 
{[§ 14] B. Right Founded on 


in the nature of easements may have their basis in 
local or particular custom;°? but rights arising by 


custom are not true easements.*? 


founded on custom appertain to many as a class, and 


not as grantees, nor do such rights 


Tenn.—Nunnelly v. Southern Iron 
or 94 Tenn. 397, 29 SW 361, 28 LRA 
Vt.—Clark v. Glidden, 60 Vt. 702, 15 


A 358 

W. Va.—Pifer v. Brown, 43 W. Va. 
412, 27 SE 399, 49 LRA 497. 

Wis.—Hazelton v. Putnam, 3 Pinn. 
107, 3 Chandl. 117, 54 AmD 158. 

Eng.—Hewlins v. Shippam, 5 B. & 
C. 221, 11 ECL 437, 108 Reprint 82; 
Fentiman v. Smith, 4 East 107, 102 
Reprint 770; Wood v. Leadbitter, 13 
M. & W. 838, 153 Reprint 351, 16 ERC 
49; Thomas v. Sorrell, Vaugh. 330, 124 
Reprint 1098. 
eer cece v. Oke, 10 OntWN 

See also Licenses [25 Cyc 645]. 

48. Panama Realty Co v. New 
York City, 158 App. Div. 726, 143 NYS 
893. See also Licenses [25 Cyc 651]. 

49. See Easements [20 Cyc 215]. 

50. Cook~-v. Chicago, etc., R. Co., 
40 Iowa 451. See also Southampton 
v. Jessup, 162 N. Y. 122, 56 NE 538 
(rev_10 App. Div. 456, 42 NYS 4]. 

{a] Tlustration of license.—A per- 
mission, given without consideration 
by an owner for the use by a township 
of his land for the discharge across 
his land of the surplus water of an 
artesian well sunk by the township 
on its land for irrigation purposes for 
the inhabitants of the township, and 
wot given in the form of a grant or 
conveyance in writing. Butz v. Rich- 
land Tp., 28 S. D. 442, 134 NW 895. 

{b] Tllustrations of easements.— 
(1) The use in an instrument of the 
words “remise, release and forever 
discharge,” etc., indicates an inten- 
tion to give something more than a 
mere license, and to grant an ease- 
ment in the land. Walterman v. Nor- 
walk, 145 Wis. 663, 120 NW 479, Ann 
Cas1912A 1176. (2) Where a contract 
between a city development company 
and a religious denomination society 
provided for the conveyance of land 
by the former to the latter for pur- 
poses of a summer assembly, which 
the latter agreed to maintain for a 
stated period every year, holding con- 
ventions, concerts, camp meetings, 
ete., and a strip of land was excepted 
out of the grant for the purpose of 
erecting an electric power plant, but 
it was provided that the society might 
erect cottages and bath and _ boat- 
houses on the reservation, and should 
have exclusive rights of boat and 
landing privileges thereon, it was 
held that, in view of the religious so- 
ciety’s interest in not permitting any- 
thing unacceptable to the church and 
members near the assembly grounds, 
and of the limited object of the reser- 
vation, and of the nature of the sur- 
roundings, lake front, landing place 
for boats, ete., and of the privilege 
granted, such privileges were not a 
mere revocable license, but consti- 
tuted a permanent easement in favor 
of the society in the land reserved. 
Epworth League Training Assembly 
vy. Olney, 136 Mich. 50, 98 NW 860. 

{c] Right to use spring.—Where a 
deed contained a grant of a “privi- 
lege of free access and use of the 
water of a certain mineral spring” 


EASEMENTS 


The 


 [§ 15] 


Custom. Rights | Basement. 


Quasi easements 


require the exis- 


near land conveyed by the same in- 
strument ‘for the use” of the gran- 
tee’s house and those lodging with 
kim, and the grantee exercised such 
privilege without interference for a 
period of fifteen years, it was held 
that the privilege conveyed was an 
easement, not revocable by the 
grantor aS a mere license. Ritten- 
house v. Swango, 97 SW 748, 30 KyL 


145. 

{d] Right to use sign boards for 
bill posting.—Where a landowner 
leased to a bill posting company the 
exclusive privilege of erecting a sign- 
board on certain lots for bill post- 
ing purposes, such owner reserving 
the right, if the property was sold or 
required for building purposes, to 
cancel all privileges on returning to 
cefendant a pro rata amount of the 
yearly rent, the signboards erected 
by the company to remain its prop- 
erty, and it to have the right to re- 
move them at the expiration of the 
lease with the privilege of renewal, 
it was held that such instrument was 
neither a lease nor a mere license, 
Lut was an easement in gross for the 
term specified, and was therefore not 
revocable by the landowner during 
such term. Borough Bill Posting Co. 
weed 144 App. Div. 784, 129 NYS 


{e] The right to construct and 
maintain a sewer in a street without 
limitation as to time is a perpetual 
“easement” which must originate in a 
grant. Berwynv. Berglund, 255 Ill. 
498, 99 NE 705. 

{f] Right to use wash lines.—The 
reservation in the deed of property, 
No. 297 K street, that the parties of 
the first part hereby reserve the 
right to connect wash lines from the 
yard of the property at No. 299 K 
street, now owned by them, with the 
yard of the property hereby con- 
veyed, is an easement reserving to 
the tenants and occupants of No. 299 
the right to connect and use wash- 
lines in the manner being used at the 
time of the conveyance. Steiner v. 
Peterman, 71 N. J. Eg. 101, 63 A 1102. 

{g] Right to dig channel over 
grantor’s land.—A right to a railroad 
company to dig a channel over the 
land of the grantor is an easement 
and not a _ revocable license, and 
passes to the grantee. Cook v. Chi- 
cago, etc., R. Co., 40 Iowa 451. 


51. Cook v. Chicago, etc., R. Co., 40 
Iowa 451. 
52. Kent v. Waite, 10 Pick. (Mass.) 


138; Perley v. Langley, 7 N. H. 238. 

“An easement upon another man’s 
land, such as—a right of way—a 
right to turn a plow upon another 
man’s lend, or for a fisherman to 
mend his nets there—a right to have 
a gateway—or to pass quit of toll— 
may be sustained as a custom, or 
as a prescription.” Perley v. Lang- 
ley, 7 N. H.. 238) .285; 

{a] Thus it has been said that the 
same right may be enjoyed in or over 
the same tenement by different per- 
sons under different titles. Thus, a 
right of way may exist in one per- 
son by grant, in another by prescrip- 
tion, and in others by custom, and 


tence of a dominant tenement.>4 
rights capable of being the subject of grant as true 
easements are claimed by custom as belonging to 
those entitled in respect of their estates, no essential 
of a true easement is lacking, except that the origin 
of the right is custom, and not grant or prescription.®® 
Rights of a character not allowable as easements may 
be claimed by custom,*® but a right in the nature of a 
profit a prendre cannot exist by custom.®” 
C. Natural Right in the Nature of an 
The relative situation of one tenement to 
another may give rise to certain rights merely as a 
result of that situation.°® 
one proprietor has to the lateral and subjacent sup- 
port of his land in its natural condition;°® the right 
of a lower riparian owner to receive upon his land the 


a J 


era! Cl. 
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Where, however, 


Such are the right which 


the rights need not be inconsistent. 


Kent v. Waite, 10 Pick. (Mass.) 138. 


53. See cases infra note 54. 

54. Mounsey v. Ismay, 3 H. & C. 
486, 497, 159 Reprint 621, 8 ERC 275 
(where the right claimed by citizens 
of a town was to enter upon a close 
on a particular day of the year for 
the purpose of holding horse races, 
the court, per Martin, B., said: “We 
do not think this custom is an ease- 
ment at all. One of the earliest 
definitions of an easement with which 
we are acquainted is in the ‘Termes 
de la Ley,’ and it is ‘a privilege that 
one neighbour hath of another by 
writing or. prescription, without 
profit, as a way or a sink through his 
land.’ In this definition custom is 
not mentioned, prescription is, and 
it therefore seems to point to a privi- 
lege belonging to an individual, not 
a custom which appertains to many 
asa class. Again, in Mr. Gale’s book, 
p. 5, an easement is defined, a very 
great number of authorities are col- 
lected, and it is stated in the most 
explicit terms that to constitute an 
easement there must be two tene- 
ments, a dominant one to which the 
right belongs, and a servient one 
upon which the obligation is im- 


posed”). See also Perley v. Langley, 
7 N. H. 233, 235 (“If these rights 
{quasi easements] are common to 


any manor, district, hundred, parish, 
or county, as a local right, they are 
holden as a custom; if the same 
rights are limited to an individual 
and his descendants, to a body politie 
and its successors, or are attached to 
a particular estate, and are only exer- 
cised by those who have the’owner- 
ship of such estate, they are holden 
aS a prescription, which prescription 
is either personal in its character, or 
is a prescription in a que estate’). 

fa] Customs are not personal, but 
local, and no longer attach to a per- 
son when he ceases to be an inhabi- 
tant; nor can any one affect them by 
grant or release. Smith v. Gatewood, 
Cro. Jac. 152, 79 Reprint 133; Grim- 
stead v. Marlowe, 4 T. R. 717, 100 Re- 
print 1263. 

55. Carlyon v. Lovering, 1H. & N. 
784, 156 Reprint 1417. Pi 

[a] Customary rights existing in 
persons entitled to respect of their 
tenements.—Thus the privilege of 
washing away sand, stone, and rubble 
dislodged in the necessary working 
of tin mines, and of having the same 
sent down a natural stream running 
through the land of a proprietor 
lower down the same stream, may 
exist in the miners in respect of the 
mines by custom. Carlyon v. Lover- 
ing, 1 H. & N. 784, 156 Reprint 1417. 

56. Mounsey v. Ismay, 3 H. & C. 
486, 157 Reprint 621, 8 ERC 275. 

fa] A right unconnected with the 
enjoyment or occupation of land can- 
not be annexed as an incident to it 
Ackroyd v. Smith, 10 C. B. 164, 70 
ECL 164, 138 Reprint 68, 10 ERC 1. 


57. See supra § 14. 

58. 2 Bouvier Inst. § 1607. 

59. See Adjoining Landowners § 29 
et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 15-18] 


flow of natural watercourses without material dimi- 
nution from a superior riparian owner;°° and the 
right which the owner of the upper of two estates has 
to discharge surface water from his estate upon the 


EASEMENTS 


lower estate, according to the doctrine of the civil 


V. CREATION AND EXISTENCE 


.§ 16] A. In General. 


[§ 17] B. By Prescription—1. 
age. 


acquired by lapse of time. 


60. See Waters [40 Cyc 568]. 

61. See Waters [40 Cye 640]. 

62. Gray v. McWilliams, 98 Cal. 
157, 161, 32 P 976, 35 AmSR 163, 21 
LRA 593. 

“Hasements are of two kinds, simi- 
lar to one another in many respects, 
but differing in many particulars. To 
the first class belong those easements 
created by act of man, and to the 
second those which are given by the 
law to every owner of land. This 
latter class is given by law, because 
without them there would be no se- 
curity in the enjoyment of land by its 
Owner. Without them a neighbor 
might deprive a land-owner of the 
benefits derivable from things which 
in the course of nature have been 
provided for the common good of all, 
and which the law wisely provides 


' shall not be, wrested from one by the 


act of another. These easements are 
said to be inherent in the land ex jure 
naturali, and are often termed ‘nat- 
ural rights.’” Gray v. McWilliams, 
supra. 

63. Randall v. Chase, 133 Mass. 
210; Pavy v. Vance, 56 Oh. St. 162, 46 
NE 898; Le Blond v. Peshtigo, 140 
Wis. 604, 123 NW 157, 25 LRANS 
511; and cases infra note 64. 

fa] ‘Reason for rule.—‘‘According 
to feudal ideas, they could not be 
created by livery, as livery would de- 
stroy the seizin of the owner of the 
land subject to the easement.’ Pavey 
v. Vance, 56 Oh. St. 162, 170, 46 NE 
898. To same effect Randall v. Chase, 
133 Mass. 210. 

64. Ark.—Belser v. Moore, 73 Ark. 
296, 84 SW 219; Johnson v. Lewis, 47 
Ark. 66, 14 SW 466; Wynn v. Garland, 
19 Ark. 23, 68 AmD 190. 

Cal.—Long v. Cramer Meat, etc., 
Cos, 155 iCal 6402; 20Lly P2o%ss Jensen 
v. Hunter, 41 P 14; Emerson v. Ber- 
gin, 76 -Cal. 197, 18 P 264; North 
Beach, etc:, R. Co., 32.Cal. 499; Pin- 
heiro v. Bettencourt, 17 Cal. A. 111, 
118 P 941. 

Colo.—Stewart v. Stevens, 10 Colo. 
440, 15 P 786; Burlington, etc., R. Co. 
v. Schweikart, 10 Colo. 178, 14 P 
329; Ward v. Farwell, 6 Colo. 66. 

Del.—Jackson, ete., Co. v. Philadel- 
phia, etc., R. Co., 4 Del. Ch. 180. 

Ill.—Tinker v. Forbes, 136 Jll. 221, 
26 NE 503; Oswald v. Wolf, 126 Ill. 
542,19 NE 28; Forbes v. Balenseifper, 


74 Ill. 183. 
Ind.—Robinson vy. Thrailkill, 110 
A Davidson v. 
411; 


Indy Ade, 
Nicholson, Richter v. 
Irwin, 28 Ind. 26; Snowden v. Wilas, 
19 Ind. 10, 81 AmD 370. 
~Ky.—Talbott v. Thorn, 91 Ky. 417, 
16° SW 88, 13 KyL 401; Hall v. Mec- 
Leod, 2 Metc. 98, 74 AmD 400. 
Mass.—Childs v. Boston, ete., B. 
Coy WIAs Mass: Sin Soe RNs 9b in 48 
LRANS 378; Gray v. Cambridge, 189 
Mass. 405, 76 NE 195, 2 LRANS 976; 
Drew v. Wiswall, 183 Mass. 554, 67 
NE 666; Cole v. Hadley, 162 Mass. 


An easement lies not in 
livery but in grant ;°° and it is very generally stated 
that a freehold interest in it cannot be created or 
passed otherwise than by deed or by prescription 
which presupposes a grant;°* but this rule is subject 
to some exceptions,®° as under some circumstances an 
easement may be created by estoppel,°* by part per- 
formance of a parol agreement,®’ or by special statu- 
tory proceedings providing for the acquisition of a 
private road over the lands of another.®® 


According to the principles of the common 
law a right to an incorporeal hereditament may be 
This mode of acquisition 


Graryane” 


Immemorial Us- 


579, 39 NE 279; Morse v. Copeland, 
2 Gray 302; Dyer v. Sanford, 9 Metce. 
395, 48 AmD 399; Cook v. Stearns, 11 
Mass. 533. 

Miss.—Binder v. Weinberg, 94 Miss. 
817, 48 S 1013; Bonelli v. Blakemore, 
66 Miss. 136, 5 S 228, 14 AmSR 550; 
Lanier v. Booth, 50 Miss. 410. 

Mont.—Prentice v. McKay, 38 Mont. 
114, 98 P 1081; Smith v. Deniff, 24 
Mont. 20, 60 P 398, 81 AmSR 408; 
Great Falls Waterworks Co. v. Great 
epee R. Co., 21 Mont. 487, 54 P 


N. H.—Tibbetts v. Tibbetts, 66 N. 
H.-360, 20 A-979; Taylor v. Gerrish, 
59 N.H.569. 

N. J.—Stevens v. Headley, 69 N. J. 
Eq. 533, 62 A 887; Lawrence v. 
Springer, 49 N. J. Eq. 289, 24 A 933, 
31 AmSR 702. 

N. Y.—White v. Manhattan R. Co., 
1397 N.. Y--19, -34 NE 887; Nellis v. 
Munson, 108 N. Y. 453, 15 NE 739, 13 
NYSt 825, 28 WklyDig 232 [rev 24 
Hun 575]; Cronkhite v. Cronkhite, 94 
N. Y. 323; Wiseman v. Lucksinger, 84 
N. Y. 31, 38 AmR 479; Pierce v. Kea- 
tor, 70 N. Y. 419, 26 AmR 612; Taylor 
VeaNbillard yy lS Nevis 2442 SiN Boo, 
6 LRA 667; Olin v. Kingsbury, 181 
App. Div. 348, 168 NYS 766; Panama 
Realty Co. v. New York City, 158 App. 
Div. 726, 148 NYS 893; Canfield ‘v. 
Ford, 28 Barb. 336 [aff 16 HowPr 473]; 
Post v. Pearsall, 22 Wend. 425; 
Thompson v. Gregory, 4 Johns. 81, 4 
AmD 255; Wolfe v. Frost, 4 Sandf. 


*Chie(2. 


_ N. C.—Herndon v. Durham, etce., R. 
Co., 161 -N. C. 650, 77 SE 683; Cagle v. 
Parker, 97-N. C2271, 2 SH 76: 

Oh.—Yeager v. Tuning, 79 Oh. St. 
121, 86 NE 657, 128 AmSR 679, 19 
LRANS 700. 

Pa.—Huff v. McCauley, 53 Pa. 206, 
91 AmD 203; Collam vy. Hocker, 1 
Rawle 108. 

R. I.—Foster vy. Browning, 4 R. I. 
47, 67 AmD 505. 

Tenn.—Long v. Mayberry, 96 Tenn. 
378, 86 SW 1040; Nunnelly v. South- 
ern. Tron. Co. 945 Denne 397,429) (S Wi 
361, 28 LRA 421. 

Tex.—Texas, etc., R. Co. v. Durrett, 


57 Tex. 48. 
Woolwine, 40 W. 


W. Va.—Boyd v. 
Va. 282, 21 SE 1029. 

Wis.—Le Blond v. Peshtigo, 140 
Wis. 604, 1283 NW 157, 25 LRANS 511. 

Eng.—Rangeley v. Midland R, Co., 
L. R. 3 Ch. 306; Adams v. Andrews, 
15 Q. B. 284, 69 BCL 284, 117 Reprint 
466; Hewlins v. Shippam, 5 B. & C. 
221, 11 ECL 437, 168 Reprint 32; Fen- 
timan _v. Smith, 4 Hast 107, 102 Re- 
print 770; Wood v. Leadbitter, 13 M. 
& W. 838, 153 Reprint 351, 16 ERC 
49; Wallis v. Harrison, 4 M. & W. 538, 
150 Reprint 1543. 

ee eaen v. Love, 13 Man. 


eat S.—Mason y. Davison, 27 N. S. 


use is conclusive.’° 
commencement of memory was fixed by statute at the 
beginning of the reign of Richard I who ascended the 
throne in the year 1189."1 
den’s Act the time of prescription was shortened and 
fixed at twenty, thirty, forty, and sixty years for the 
different classes of cases.*? 

[§ 18] 2. Doctrine of Lost Grant.75 
trine of lost grant grew up in this way. The com- 


[19 C.J.] &73 


law and some American jurisdictions.*! These nat- 
ural rights are rights of property which inhere in the 
estate entitled to the benefit of such rights ex jure 
naturxz, independently of grant or prescription.® 


is denominated prescription and is founded on unin- 
terrupted use and enjoyment time out of mind, or in 
the quaint language of the early writers, ‘‘for a time 
whereof the memory of man runneth not to the con- 
The presumption of a grant raised by such 


At an early date the time for the 


At length by Lord Tenter- 


The doc- 


{aj Parol agreement is ordinarily 
insufficient to create an easement. 
See Frauds, Statute of [20 Cyc 215]. 

65. See cases infra notes 66-68. 

66. Quinn v. Baage, 138 Iowa 426, 
114 NW 205; Jarman v. Freeman, 78 
Nae: 
Walters, (Tex. Civ. A.) 190 SW 829 
(dictum); Bowington v. Williams, 
(Tex. Civ. A.) 166 SW 719; Forde v. 
Libby, 22 Wyo. 464, 143 P1190. See 
also infra §§ 127, 134. 

[a] Grantees bound by estoppel.— 
Where owners of adjoining lots who 
orally agreed upon a private way be- 
tween their lots and constructed their 
improvements with relation thereto 
were estopped from disputing the 
other’s right to such way, the estop- 
pel extended to their grantees, who 
took with notice of the way. Forde 
v. Libby, 22 Wyo. 464, 148 P 1190. 

67. Shaw v. Profitt, 57 Or. 192, 109 
P 584, 110 P 1992, AnnCas1913A 68. 


ekg See Private Roads [32 Cyc 
363]. ‘ 
69. Johnson v. Lewis, 47 Ark. 66, 


2 SW 329, 14 SW 466; Hall v. Mec- 
Leod, 2 Mete. (Ky.) 98, 74 AmD 400; 
PRT v. Gwinn, 77 W. Va. 281, 87 SE 


fal Under the law of siete par- 


}tidas in order to acquire a discontinu- 


ous servitude of right of way by pre- 
scription it was necessary to show 
the existence cf such servitude from 
time immemorial. Diaz v. Vazquez, 
19 Porto Rico 1094. 

70. Coolidge v. Learned, 8 Pick. 
(Mass.) 504. 

71. Coolidge v. Learned, 8 Pick. 
(Mass.) 508; Clement v. Bettle, 65 N. 
J. Li. 675, 48 A 567; Pavey v. Vance, 56 
Oh. St. 162, 46 NE 898; St. of West- 
minster, I, 3 Edw. I, c 39. 

72. St. 2 & 8 Wm. IV ¢c 71.. For 
cases construing this act see Eaton 
v. Swansea Waterworks Co., 17 Q: B. 
267, 79 ECL 267,117 Reprint 1282; 
Parker v. Mitchell, 11 A. & EB. 788, 39 
ECL 418, 113 Reprint 613; Bright v. 
Walker. 1 C. M. & R. 211, 149 Reprint 
1057; Ward v. Robins, 15 M. & W. 237, 
153 Reprint 837; England v. Wall, 10 
M. & W. 699, 152 Reprint 653; Wel- 
come v. Upton, 6 M. & W. 536, 151 Re- 
print 524; Wright v. Williams, 1 M. & 
W. 77, 150 Reprint 353. 

[a] Sufficiency of actual uninter- 
rupted enjoyment without title.—It 
is not necessary that “any person 
claiming right” to an easement under 
§ 2 of the prescription act of 1832 
should, during the whole period of 
the twenty or forty years, have 
claimed to be legally entitled against 
the owner of the servient tenement. 
Actual uninterrupted enjoyment for 
the prescribed period, without any 
title or justification. is enough. 
Gardner v. Hodgson’s Kingston Brew- 
erties) Co.) [2900] 1°Ch. 592. 

73. Lost grant doctrine as to land 
see Adverse Pcssession § 650. 


464, 79 A 1065; Callan v. — 


874 [19C.J.] 


mon-law judges hesitated to apply the statute of 
limitations to easements as well as to estates in the 
soil itself, but for a series of years prior to the pass- 
age of Lord Tenterden’s Act they were in the habit 
of instructing juries that if they found that the use 
of an incorporeal right had been enjoyed continuous- 
ly and uninterruptedly for a time sufficient to acquire 
title to the soil by adverse possession, adopting the 
period of twenty years by analogy to the statute of 
limitations, they were at liberty to presume a grant.’* 
Under this doctrine if it was known that there was 
no grant, or the circumstances were such that the 
jury could not find one, the alleged easement failed 
No presumption of a lost grant 
of a right of way or other easement would be toler- 
ated at common law so long as a time could be shown 


for want of proof.*® 


257O- Bu SD) 
Angus v. Dalton, 4 


74 Bass v. soresory, 
481, 2 ERC 562 
Q. BD. 162 [ate 6 App. Cas. 740, 10 
ERC 98]; Cross v. Lewis, 2 B. & C. 
686, 9 ECL 299, 107 Reprint 538; eee 
ett v. Wilson, 3 Binge, a5; 11 ECL 64, 
130 Reprint 457; Bright v. Walker, 1 
C. M. & R. 211, 149 Reprint 1057. 

[a] A right to any easen.ent may 
be acquired by an enjoyment of not 
less than the statutory peried com- 
mencing prior to the ownership, such 
enjoyment implying a grant not later 
than its commencement. Jordeson v. 
ee etc;, ‘Gas Co., [1898] 2. Ch. 

75. Livett v. Wilson, 3 Bing. 115, 
11 ECL 64, 130 Reprint 457. 

76. Johnson v. Lewis, 47 Ark. 66, 2 
SW 329, 14 SW 466; Lewis v. San An- 
tonio, 7 Tex. 288; Wasmund v. Harm, 
36 Wash. 170, 78 P 777; Rex v. Johns, 
Lofft 76, 98 Réprint 541. 

77. Bright v. Walker, 1C. M. & R. 
211, 149 Reprint 1057. 

78. +j.(a] In Tennessee (1) while 
Seven years is the statutory period 
for acquiring title to real property 
by adverse possession, the rule is 
well settled that the period within 
which by prescription an easement 
may be acquired is twenty years. 
Louisville, etc., R. Co. v. Mossman, 90 
Tenn. 157, 16 SW 64, 25 AmSR 670; 
Louisville, ete., R. Co. v. Hays, 11 Lea 
382, 386, 47 AmR 291; Ferrell v. Fer- 
rell, 1 Baxt. 329, 334. (2) “The rule 
of a presumption of a grant from 
the State has been settled in Tennes- 
see by several cases to be 20 years, 
and we think this rule may be as 
well applied to a right (of way) of 
the character now under consi-lera- 
tion as to grants from the State. It 
is based on reasons of public policy 
and to quiet titles, and is a presump- 
tion of law in favor of a long-con- 
tinued possession [citing several au- 
thorities]. We think, therefore, these 
cases, recognizing the period of pre- 
sumption of Jas srant®) furnish, a 
sounder analogy on which to fix the 
rule of presumption of a deed, where 
it is to be made out solely by user, 
or enjoyment of the right, than the 
period of seven years in our State 
of limitations as to real property.” 
Ferrell v. Ferrell, supra [quot_ with 
appr Louisville, etc., R. Co. v. Hays, 
supra]. 

{b] In Utah (1) it has been held 
that, where the facts attending the 
use and enjoyment of an easement 
are not such as the statute of limi- 
tations requires in regard to the ad- 
verse possession of land, a prescr1p- 
tive right to the easement cannot 
arise by analogy to such statute from 
an enjoyment of seven years, but the 
use must continue for twenty years. 
Funk vy. Anderson, 22 Utah 238, 61 P 
1006; Harkness v. Woodmansee, 7 
Utah 227, 26 P 291. (2)-Thus in ac- 
tion to assert title to land by reason 
of seven years’ adverse possession, 
pursuant to Rev. St. (1898) §§ 2865, 
2866, which do not refer to any right 
of way or easement by prescription, 
judzment cannot be rendered in fayor 
of a right of way based on a use and 
occupation thereunder, where the 
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finding is adverse to plaintiff as to 
the ownership of the land, as a pre- 
seriptive right cannot be raised by 
analogy under such sections when 
the use and occupation are not such 
as they require to support a claim of 
title to the land. Coleman v. Hines, 
24 Utah 360, 67 P 1122. 

79. Claflin v. Boston, etc., R. Co., 
157 Mass. 489, 32 NE 659, 20 LRA 628; 
Smith v. New York, ete., R. Co., 142 
Mass. 21, 6 NE 842. 

{a] hus the law will not presume 
a nonappearing grant, or raise a pre- 
scription, where a grant is produced, 
to which the use, occupation, and en- 
joyment of an easement may be 
ascribed. Atkins v. Bordman, 20 
Pick. (Mass.) 291; Atkins v. Bordman, 
2 Metc. (Mass.) 457, 37 AmD 100. 

80. See Adverse Possession 2 C. J. 


peas 

81. U. S.—District of Columbia v. 
Robinson, 180 U. S. 92, 21 SCt 283, 45 
L. ed. 440; Rickard v. Williams, 7 
Wheat. 59, 5 L. ed. 398; Hazard v. 
Robinson, 11 F. Cas. No. 6,281, 3 
Mason 272. 

Ala.—Sharpe v. Marcus, 127 Ala. 
147, 33 S 821; Crabtree v. Baker, 75 
Ala. 91, 51 AmR 424; Nininger v. Nor- 
wood, 72 Ala. 277, 47 AmR 412; Polly 
v. McCall, 37 Ala. 20; Stein v. Burden, 
24 Ala. 130, 60 AmD 453. 

Ark.—Scott. v. Dishough, 83 Ark. 
3869, 108 SW 11538; Johnson v. Lewis, 
47 Ark. 66, 2 SW 329, 14 SW 466; Wil- 
son v. Spring, 38 Ark. 181. 

Cal.— Fleming v. Howard, 150 Cal. 
28, 30, 87 P 908 [cit Cyc]; Thomas v. 
Wngland, ti Cal 456, 02 Pp 491; Kripp 
v. Curtis, Claas 62, LEEP 879: Bar- 
bour v. Pierce, 42 Cal, 657; Grigsby Vv. 
Clear Lake Water Works Co., 40 Cal. 
3896; Crandall v. Woods, 8 Cal. 136; 
Barnes v. Daveck, 7 Cal. A. 220, 94 P 
79; ee {eit cyt Collins v. Gray, 3 
Cal, 723, 983 

Gkha. Noreen oe Vv. Bragaw, 87 
Conn. 31, 86 A 668; Alderman v. New 
Haven, /81 Conn. 137, 70 A 626, 18 
LRANS 74; Turner v. Hebron, 61 
Conn. 175, 22 A 951, 14 LRA 386; Lege 
v. Horn, 45 Conn. 409; Bradley’s Fish 
Co. v. Dudley, 37 Conn. 136; Coe v. 
Walcottville Mfg. Co., 35 Conn. ae 
Thompson School Dist. No. 8 
Lynch, 33 Conn. 330; Hickox v. Pare: 
melee, 21 Conn. 86; Sherwood Ve Burr, 
4 Day 244, 4 AmD 211. 

Del.—Pennington v. Lewis, 20 Del. 
447, 56 A 378; Ogle v. Philadelphia, 
etc., R. Co., 8 Del. 302; Johnson vy. 
Stayton, 5 Del. 362; Derrickson v. 
Springer, 5 Del. 21; Delaney v. Boston, 
2 Del. 489; Huggins v. McGregor, 1 
Del. 447; Clawson v. Primrose, 4 Del. 
Ch. 648. 

Ga.—Carlton v. Seaboard Air-Line 
R. Co., 143 Ga. 516, 85 SE 863, Ann 
Casi917A 497; Mitchell v. Rome, 49 
Ga. 19, 15 AmR 669. 

Ida.—Hall v. Blackman, 8 Ida. 272, 
68 P 19 

T11. —Chicago v. Chicago, etc., R. Co., 
152 Ill. 561, 88 NE 768; McKenzie v. 
Flliott, 1384 Ill. 156, 24 NE 965; Bal- 
lard v. Struckman, 123 Ill. 636, 14 NE 
682; Kuhlman v. Hecht, 77 Tli. 570; 
Keyser v. Mann, 36 Ill. A. 596; Ri- 
bordy v. Pellachoud, 28 Ill. A. 303. 


when it was not in use.”® 
was to relieve the consciences and good sense of juries 
‘from the heavy tax which they were called on to incur 
for the sake of administering substantial justice by 
making that enjoyment a bar or title of itself which 
was so before only by the intervention of a jury.” 
Except in a few states,” the rule in the United States, 
subject to the limitation that, where the origin of the 
easement*is known, a lost orant is not to be pre- 
sumed,” is well settled, in analogy to the statute of 
limitations which applies only to corporeal heredita- 
ments,®° that the enjoyment of an incorporeal heredi- 
tament exclusive and uninterrupted for a time suffi- 
cient to acquire title to the soil by adverse possession, 
affords a conclusive presumption of a grant to be 
applied as a presumptio juris et de jure;*! and title 


[§ 18 


The purpose of the statute 


Ind.—Null v. Williamson, 166 Ind. 
537, 544, 78 NE 76 [cit Cyc]; Miller v. 
Richards, 139 Ind. 263, 38 NE 854; 
Postlethwaite v. Payne, 8 Ind. 104. 

Ky.—Zook v. Illinois Cent. R. Co., 
80 SW 211, 25 KyL 2194; Bowen v. 
Cooper, 66 SW 601, 23 KyL 2065; 
Potts v. Clark, 62 SW 884, 23 KyL 332; 
Browning v. Davis, 53 SW 9, 21 KyL 
786; Kamer v. Bryant, 103 Ky. 723, 46 
sw 14, 20 KyL 340; Benedict v. John- 
son, 43 SW Sei ah) KyL 937; Henry v. 
Louisville, 42 SW 94, 19 KyL 790; 
Gatewood v. Cooper, 38 SW 690, 18 
KyL 869; Hansford v. Berry, 95 Ky. 
56, 23 SW 665, 15 KyL 415; Talbott v. 
Thorn, 91 Ky. 417, 16 SW 88, 13 KyL 
401; O’Daniel Vv. O’Daniel, 83° Ky. 185, 
10 SW 638, 10 KyL 760; Butt v. Na- 
pier, 14 Bush. 39; Clark v. White, 5 
poe 353; Manier v. Myers, 4 B. Mon. 

La.—Kennedy v. McCollam, 34 La. 
Ann. 568; Macheca v. Avegno, 25 La. 
Ann. 55.. 

Me.—Rollins v. Blackden, 112 Me. 
459, 92 A 521, AnnCas1917A 875; Cole 
v. Bradbury, 86 Me. 380, 29 A 1097; 
Blanchard v. Moulton, 63 Me. 434; 
Littlefield v. Maxwell, 31 Me 134,'50 
AmD 653; Crooker v. Pendleton, 23 
Me. 339. 

Md.—Waters v. Snouffer, 88 Md. 
391, 41 A 785; Barry v. Edlavitch, 84 
Md. 95, 35 A 170, 33 LRA 294; Cox v. 
Forrest, 60 Md. 74; Wright v Free- 
man, 5 ‘Harr. & J. 467. 

Mass. —Matthys v. Boston First 
Swedish Baptist Church, 223 Mass. 
544, 112 NE 228; O’Brien v. Goodrich, 
177 Mass. 32, 58 NE 151; Gordon v. 
Taunton, 126 Mass. 349; Nichols v. 
Boston, 98 Mass. 39, 93 AmD 1325 
Stearns v. Janes, 12 Allen 582; White 
v. Chapin, 12 Allen 516; Blake Ne 
Everett, 1 Allen 248; Curtis v. Angier, 
4 Gray, 547; Luther v. Winnisimmet 
Co., 9 Cush, 171; Dana v. Valentine, 5 
Metc. 3; Hunt v. Hunt, 3 Mete. 175, 37 
AmD 130; Borden v. Vincent, 24 Pick. 
301; Bliss v. Rice, 17 Pick, 23; Bolivar 
Mfg. Comw: Neponset Mfg. Co:,, ci6 
Pick. 241; Melvin v. Whiting, 13 Pick, 
184; Sargent v. Ballard, 9 Pick. 251; 
Coolidge v. Learned, 8 Pick. 504; Hili 
v. Crosby, 2 Pick. 466, 13 AmD 448; 
Hoffman v. Savage, 15 Mass. 130; 
eS Bethune, 14 Mass. 49, 7 


Mich.—Bean v. Bean, 163 Mich. 379, 
128 NW 413; Dummer v. U. S. Gypsum 
Co., 153 Mich. 622, 117 NW 317; Chase 
Vv. Middleton, 123. Mich. 647, 82 NW 
612; Hoag v. Place, 93 Mich. 450, 53 
NW 617, 18 LRA 39; Chapel v. Smith, 
80 Mich. 100, 45 NW 69; Turner v. 
Part. a vt Mich. 128, 38 NW 890, 15 
AmSR 243. 

Minn.—Schulenberg v. Zimmerman, 
86 Minn. 70, 90 NW 156; Mueller v. 
Fruen, 36 Minn. 273, 30 NW 886. 

Miss. ~“sturges Vv. Meridian, 95 Miss. 
35, 48 S 620; Frederic v. Meyers, 89 
Miss. 127, 438 677; Hardy v. Alabama, 
etc, R. Co. 73 Miss. 719,19 S 661; 
Aleorn v. Sadler, 71 Miss. 634, 14 s 
444, 42 AmSR 484; Bonelli v. Blacke- 
more, 66 Miss. 136, 5 S 228; Lanier v. 
Booth, 50 Miss. 410. 

Mo.—Anthony v. Kennard Bldg. Co., 
188 Mo. 704, 87 SW 921; Boyce v. Mis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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so acquired is as effective and complete as one ob- 
tained by grant.®? As applied to incorporeal rights 
this method of acquiring title is still denominated 
prescription,®* since only corporeal property can be 
acquired by direct operation of the statute of limita- 
tions, or what is generally termed adverse posses- 


sion.®* 


souri Pac. R. Co., 168 Mo. 583, 68 SW 
920, 58 LRA 442; State v. Walters, 69 
Mo. 468; Power v. Dean, 112 Mo. A. 
288, 86 SW 1100; State v. Macy, 72 Mo. 
A. 427; Smith v. Musgrove, 32 Mo. A. 
241; House v. Montgomery, 19 Mo. A. 


Los 

Nebr.—Agnew v. Pawnee City, 79 
Nebr. 603, 113 NW 236; Engle v. Hunt, 
50 Nebr. 358, 69 NW 970; Omaha, etc., 
Ris Cor ive Rickards, 38 Nebr. 847, 57 
NW 739. 

N. H.—Smith v. Putnam, 62 N. H. 
639; Olcott v. Thompson, 59 N. H. 154, 
47 AmR 184; Bucklin v. Truell, 54 
N: H. 122; Burnham v. Kempton, 44 
N. H. 78; Wallace v. Fletcher, 30 N. 
H. 434; French v. Marstin, 24 N. H. 
440, 57 AmD 294; Watkins -v. Peck, 
13 N. H. 360, 40 AmD 156; Bullen v. 
Runnels, 2 N. H. 255, 9 AmD 55. 

Nev.—Chollar-Potosi Min. Co. v. 
Kennedy, 3 Nev. 361, 93 AmD 409. 

N. J.—Clement v. Bettle, GEMINI Le 
675, 48 A. 567; Castner v. Riegel, 54 
ag ie L. 498, 24 A, 484; Lehigh Valley 

Co. v. McFarlan, 43 N. J. L. 605; 
Hence v. Stillwell, 35 N. J. L. 307; 
Cobb v. Davenport, 32 N. J. L. 369; 
Carlisle v. Cooper, 19 N. J. Ea. 256, 21 
N. J. Eq. 576; Shields v. Arndt, 4 N. 
J, Eq. 234; Shreve v. Voorhees, 3 N. J. 


Ea. Be 

N. Y.—Scallon v. Manhattan R. Co., 
E85. NooY: 359, 785NE 284, 7 AnnCas 
168 [rev 112 "App. Div. 262, 98 NYS 
Hindley v. Manhattan R. Co., 
Vic SOs 78 NE 276 [rev 103 App. 
Div. 504, 93 NYS 53 (aff 42 Misc. 56, 
85 NYS 561)]; Lewis v. New York, ete., 
R. Co,,. 162) N.Y. 202, 56 NE 540; 
Woodruff. v. Paddock, 130 N. Y. 618, 
29 NE 1021; Snell v. Levitt, 110 N. Y. 
595, 18 NE 370, 1 LRA 414; Nicholls 
v. Wentworth, 100 N. Y. 455, 3 NE 
482: Ward v. Warren, 82 N. Y. 265, 11 
NYWklyDig 89 [aff 15 Hun 600]; 
Prentice v. Geiger, 74 N. Y. 341; Rose 
v. Bunn, 21 N. Y. 275; Hammond v. 
Zehner, 21 N. Y. 118; Townsend v. 
McDonald, 12 N. Y. 381, 64 AmD 508 
{rev 14 Barb. 460]; Olin v. Kingsbury, 
181 App. Div. 348, 168 NYS 766; Riehl- 
man v. Field, 81 App. Div. 526, 81 NYS 
2395 Lowenberg v. Brown, 79 App. Div. 
414, 79 NYS 1060; Hey v. Collman, 78 
App. Div. 584, 79 - NYS 778; Bell v. 
Hayes, 60 App. Div. 382, 69 NYS 898; 
Smith v. Sponable, 54 App. Div. 615, 66 
NYS 177; Heiser v. Gaul, 39 App. Div. 
1625-57 NYS 198; Miller v. Garlock, 8 
Barb. 1535 Lathrop v. Lytle, 84 Misc. 
161, 145 NYS 906; Taggart v. Manhat- 
tan R. Coseba: Mise. 184, 109 NYS 38; 
Winne v. Winne, 40 Mise. 435, 82 NYS 
647; Lansing v. Wiswall, 5 Den. 213; 
Parker v. Foote, 19 Wend. 309; Corn- 
ing v. Gould, i6 Wend. 531; Smith 
v. Adams, 6 Paige 435; Belknap Vv. 
Trimble, 3 Paige 577; Matter of Water 
Comrs., 4 Edw. 5. 

C.— Willey v. Norfolk, ete., R. 
Co., ‘96 N. C. 408, 15 SEH 446; Benbow 
v. Robbins, 71 N. C. 338; Ingraham v. 
Hough, 46 N. C. 39; State v. Hunter, 
27 N. C. 369, 44 AmD 41; Gerenger v. 
Summers, 94 N. CG 229; Wilson Vi 
Wilson, 15 N. C. 154. 

Oh. — Pavey Vv. Vance, 56 Oh. St. 162, 
46 NE 898; Tootle v. Clifton, 22 Oh. 
St. 247, 10 "AmR 732; Cincinnati, etc., 
R. Co. v. Zinn, 18 Oh. St. 417; Starke 
v. Smith, 5 Oh. 455; Norwalk v. Blatz, 
29 Oh. Cir. Ct. 306; ‘McCleery v. Alton, 
29 Oh. Cir. Ct. 97; Schaeffer v. Clauda, 
25 Oh. Cir. Ct. 249; Bates v. Sher- 
wood, 24 Oh. Cir. Ct. 146; Tytus Gard- 
ner Paper Co. v. Middletown Hy- 
draulic Co., 15 Oh. Cir. Ct. 118, 8 
Oh Cir: Ct. 248. 

Or.—Coventon v. Seufert, 23 Or. 
548, 32 P 508; Tolman v. Casey, 15 
Ore83, 135 © 669; Johnson v. Knott, 
Br Ori308, L0Ne; 418. 

Pa.—Irving v. Media, 194 Pa. 648, 
45 A 482; Messinger’s App., 109 Pa. 


\  HASEMENTS 


action.®® 


[§ 19] 3. When Time Begins to Run. 
right as to land by prescription is claimed, the period 
required for the prescription to mature does not begin 
until some act or fact exists giving the party against 
whom the prescriptive right is set up a cause of 
The use by the grantee of an easement 


[19 C.J.] 875: 


Where a 


in land previously mortgaged by the grantor does 


285, 4 A 162; Demuth v. Amweg, 90 
Pa. 181; Carter v. Tinicum Fishing 
OY staan Ap Pa. 310; Plitt v. Cox, 43) Pa. 
486; Okeson vy. Patterson, 29. Pa P22 
Wheatley v. Chrisman, 24 Pa. 298, 64 
AmD 657; Garrett v. Jackson, 20 ‘Pa. 
Sod; Hsling v. Williams, 10 Pa. 126; 
Crawford v. Neff, 3 Grant ior New- 
man v. Rutter, 8 Watts 51; Strickler 
v. Todd, 10 Serg. & R. 63, 13 AmD 
649; Cooper v. Smith, 9 Serg. & R. ae 
11 AmD 658; Baltimore, etes,, RiGoe 
v. Black, 24 Pa. Dist. 490; Young v. 
Collins, 3 Browne 2925 Biddle v. Ash, 
3 Ashm. eles Warren v. Hunter, 1 
Phila. 414. 

R. I.—Vickery v. Providence, 17 R. 
I. 651, 24 A 148; Brightman v. Chapin, 
Sw Ree, ca 1A 413: Evans v. Dana, 
fe 3855 Be HY) 

Ss. 6 Smith v. Kincaid, 20S..C. L. 
642 note. 

Tex.—Texas West R. Co. v. Wilson, 
SS Tex 21 5a.) oF Wire Pin, ete, 
Club v. Thomas, (Civ. A.) 138 SW 150; 
School Trustees Pe Galveston, etce., R. 
Or, (Clive As) Old! 

Vt.—Berrin v. Govaeld, 37 Vt. 304; 
Tracy v. Atherton, 36 Vt. 503; Ripley 
Var Sales LO Vite 2 bGs Shumway Vs 
Simons, 1 Vt..53; Mitchell v. Walker, 
2 Aik, 266, 16 AmD 710; Hurlbut v. 
Leonard, Brayt. 201. 

Va.—Cornett v. Rhudy, 80 Va. 710. 

Wash.—Mason vy. Yearwood, 58 
Wash. 276, 108 P 608, 30 LRANS 1158; 
Van de Vanter v. Flaherty, 37 Wash. 
218, 79 P 794; Wasmund v. Harm, 36 
Wash. 170, 78 P 777. 

W. Va.—Gwinn v. Gwinn, 77 W. Va. 
281, 87 SE 371; Wooldridge v. Cough- 
lin, 46 W. Va. 345, 33 SE 233; Boyd v. 
Woolwine, 40 W. Va. 282, 21 SH 1020; 
Lucas v. Smithfield, ete., Turnp. Co., 
36 W. Va, 427, 15 SE 182; Rogerson 
v. Shepherd, 33 W. Va. 307, 10 SH 
gece Standiford v: Goudy, 6 W. Va. 


Wis.—Wilkins v. Nicolai, 99 Wis. 
178, 74 NW 108; Carmody v. Mul- 
rooney,—87 Wis. §52, 58 hw 11091; 
Scheuber v. Held, 47 Wis. 340, 2 NW 
779; Pentland v. Keep, 41 Wis. 490; 
Haag v. Delorme, 30 Wis. 591; Sher- 
wood v. Vliet, 20 Wis. 441; Rooker v. 
Perkins, 14 Wis. 79. 

Ont.—Hunter v. Richards, 26 Ont. 
L. 458, 2 OntWN 855, 18 OntWN 813, 
3 OntWN 1432, 22 OntWR 408, 5 Dom 
LR 116; Re Cockburn, 27 Ont. 450. 
_[a] Basis of rule.—Statutes of 
limitation prescribing the time with- 
in which an entry shall be made into 
lands, tenements, or hereditaments 
and within which every real, posses- 
sory, ancestral, mixed, or other action 
for any lands, ‘tenements, or heredita- 
ments shall be brought are not 
deemed to comprehend in terms and 
within their purview inccsrporeal 
rights; but upon the wise principle 
of such statutes and in analogy to 
them to quiet men’s possession and 
to put an end to and fix a limit to 
strife, a rule has been established 
that after the lapse of the period 
mentioned in those statutes a grant 
will be presumed, not that in such 
cases the court really thinks a yrant 
has been made, but presumes the 
fact for the purpose of and upon the 
principle of quieting the possession. 
Lehigh Valley R. Co. v. McFarlan, 43 
N. J. L. 605; Campbell v. Smith, 8 N. 
J. L. 140, 14 AmR 400. 

82. Strong v. Baldwin, 154 Cal. 150, 
97 P 178, 129 AmSR 149. 

83. Bow v. Allenstown, 34 N. H. 
351, 69 AmD 489. 

84. Cobb v. Davenport, 32 N. J. L. 
369; Crawford v. Neff, 3 Grant (Pa.) 
175; Cooper v. Smith, 9 Serg. & R. 
(Pa. ) 26,11 AmD 658; Tracy v. Ather- 
ton, 36, Vt. 503. nee also Adverse 
Possession 2 C. J. 

{a] Adverse S aeavsion of cor- 


poreal hereditament distinguished.— 
While the presumption of a grant 
arising from a long-continued ad- 
verse and uninterrupted use and en- 
joyment operates in analogy to the 
statute of limitations, it differs from 
the case of title to land claimed by 
adverse possession. There the own- 
er is disseized, and if such disseizin 
continues long enough the title hbe- 
comes: complete. A mere verbal pro- 
test or prohibition to occupy the 
premises will not be sufficient with- 
out entry. The owner in such case 
would still be dissaized. But title to 
an easement by adverse user stands 
on a somewhat different ground. 
There the owner remains in posses- 
sion of the premises. The title rests 
chiefly on his acquiescence in the ad- 
verse use, and evidence which dis- 
proves such acquiescence rekuts the 
title to the easement. Powell v., 
Bagg, 8 Gray (Mass.) 441, 69 AmD 
262; Lehigh Valley R. Co. v. McFar- 
lan, 30 N. J. Eq. 180; Workman v, 
Curran, 89 Pa. 226. 

85. Cal—Franz v. Mendonea, 131 
Cal. 205, 63 P 361 (recognizing rule). 

Conn.—Black v. O’Hara, 54 Conn. 
LTS MAR 598: 
gout .—Burleigh v. Lumbert, 34 Me, 
nook bare v. Welch, 128 Mass; 


Nebr.—Roe v. Howard County, 75 
Nebr. 448, 106 NW 587, 5 LRANS 831. 

N. J.—Holsman_ v. ‘Boiling Spring 
Bleaching eee 14 N. J. Ha. 325. 

Oh.—Va Duzen v. Schaffenberger 
2 OhS&CP "470, 7 OhNP 294 

S. C.— Williams v. Haile Gold Min. 
Cos n85 7S eCe a 66nS Hy tL O57. 

W. Va.—Eells v. Chesapeake, etc. 
R. Co., 49 W. Va. 65, 38 SE 479, 87 
AmSR 787. 

[a] Rule applied.—(1) Where a 
right by prescription to maintain a 
railroad bridge anda change the cur- 
rent of a stream and injure land of a 
riparian owner below by causing it 
to wash away his land is claimed, the 
commencement of the time required 
for the prescription to ripen is not 
from the erection of the bridge, kut 
from the first actual damage to the 
land consequent on the erection of 


the bridge. |Eells v. Chesapeake, etc., 
Ri Co.,: 49..W.. Va. 65, 382S5H A79w Sin | 
AmSR’ 787. (2) Although a milldam 


has occasioned land to be flowed more 
than twenty years, yet, if the damage 
thereby occasioned commenced with- 
in that period, a claim to continue 
the flowing, without compensation, 
cannot be maintained upon prescrip- 
tion. Burleigh v. Lumbert, 34 Me. 
322. (3) Where ground bark thrown 
into stream by defendant is annually 
deposited on land of plaintiff below, 
no right by prescription so to de- 
posit his ground bark arises in favor 
of defendant, if such deposits have 
taken place ‘for only the six years 
past, although he may have thrown 
his bark into the stream for twenty 
years or more. Crosby v. Bessey, 49 
Me. 539, 77 AmD 271. 

{b] Preémption of government 
land.—Where plaintiff preempted gov- 
ernment land, his right of sole pos- 
session and use was sufficient estate 
in him, without a patent, to start the 
statute of limitations running as to 
a right of way claimed in behalf of 
such lands over lands. of another. 
stants v. Mendonca, 131 Cal. 205, 63 

[c] In Porto Rico, however, it 
seems that in negative, continuous, 
land apparent servitudes, such as 
plaintiff claims to have, the period of 
possession as a basis for the acquisi- 
tion of the servitude by prescription 
is counted from the day on which the 
owner of the dominant estate formale 


so, [2o-Crs a 
not begin to be adverse as against the mortgagee until 
he takes possession of the land.8° Where a private 
right of way is claimed by prescription over a former 
highway the adverse use commences from the aban- 
donment of the highway.®? If an easement is en- 
joyed under a deed there can be no adverse enjoy- 
ment until the expiration of the right under the 
deed,®* although an easement created by grant or 
reservation may be enlarged by prescription.®® 

[§ 20] 4. Who May Acquire by Prescription— 
a. Tenant for Years or at Will. It is generally 
stated in the books that a person who is in possession 
of land as tenant for years or at will cannot prescribe 
in himself,9° but there are a few decisions which 
seem to announce a contrary rule.®t 

[§ 21] b. Municipal or Quasi Municipal ‘Cor- 
poration. The inhabitants of a town®? or city, in 
their corporate capacity, may prescribe for ease- 
ments or other incorporeal rights to the same extent 
as individuals. 

[§ 22] ec. The Public. Strictly speaking, the 
unorganized public cannot acquire rights by prescrip- 
tion, since in such a ease there is no grantee capable 
of taking under the presumed grant.°* But, by com- 
mon usage, a highway®® or other public easement such 
as a public footway in connection with a railroad 
bridge,®* the right to pollute a stream,’ a ford,®® or 
a landing,®® provided it is connected with a public 
street or road extending to the river,! is often spoken 
of as arising by prescription. It has been held, how- 
ever, that if a municipality claims a prescriptive 
right if must be shown by corporate acts regulating 


ly prohibited the owner of the servi- 
ent estate to do chat which would 
have been lawful in the absence of 
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500 [rev 54 App. Div. 427, 66 NYS 
737] 111 App. Div. 170, 97 NYS 592; 


Curtis v. Keesler, 14 Barb. 511; Mun- 


ae | " sass 7 


the right or exercising control over it.? 

[$ 33] 5. Against Whom Prescription Runs and 
Property Subject Thereto?—a. States. While there 
are decisions apparently to the contrary,* the better 
view is that in the absence of statute authorizing or 
permitting it, easements cannot be acquired against 
a state by prescription.” But where by the express 
terms of the statute title by disseizin may be acquired 
against the state as readily as against a private per- 
son,® by analogy, there seems to be no good reason 
why prescriptive rights may not be acquired in real 
property of the state, and it has been so held.? And 
under a statute which provides that, when the bound- 
aries of a landing can be made certain, no length of 
time less than forty years shall justify the continu- 
ance of a building thereon,’ the maintenance of a 
building on a landing under a claim of right for forty 
years gives the owner an absolute right to continue it 
as against the public.® 

[§ 24] b. United States.t° In the absence of en- 
abling statutes no prescriptive rights can be acquired 
against the United States.1! Where land is owned 
by the United States, adverse user of an easement 
over such land cannot begin until the title has passed 
to a private grantee.” 

{[§ 25] c. Crown. Under the English statute 
prescription runs against the crown for all easements 
other than the easement of light and air.12 Under 
the statutes of Upper Canada it was held that, where 
in Ontario one enjoys an easement as against the 
crown, and over crown property within the limits of 
some town or township, or other parcel or tract of 


ag ty 8 v. Fay, 65 N. Y. 57; Miser v. 
O Danes, 37 Or. 231, 62 P it, 82 AmSR 


the servitude. Diaz v. Guerra, 18|son v. Hungerford, 6 Barb. 265; tal An easement in the water of 
Porto Rico 790. Clements v. West Troy, 10 HowPr|the state canals cannot be obtained by 

86. Murphy v. Welch, 128 Mass.|199; Pearsall v. Post, 20 Wend. 111] prescription; no private use or occu- 
489. {aft 22 Wend. 425]. pancy, whether adverse or by permis- 


e nee ates v. O’Hara, 54 Conn. 17, 
88. Claflin v. Boston, etc., R. Co., 
157 Mass. 489, 32 NE 659, 20 LRA 628. 
89. Atkins v. Bordman, 20 Pick. 
(Mass.) 291. 

90. Perley v. Hilton, 55 N. H. 444; 
Smith v. Kinard, 20 S. C. L. 642 note; 
Washburn on Easm. p 129. 

91. Ivimey v. Stocker, L. R. 1 Ch. 
396; Robson v. Edwards, [1893] 2 Ch. 
146; Fahey v. Dwyer, L. R. 4 Ir. 271; 
Smith v. McDonald, 12 N. S. 283. 

{a] Tenant for life.—Supposing 
that a tenant for life by his own 
personal ‘and continued use and en- 
joyment of a right of way fur twen- 
ty years can acquire such right of 
way, it is a question whether the pre- 
sumed grant to be inferred there- 
from would be coextensive in dura- 
tion with the life estate, or whether 
it would be presumed to be annexed 
to the fee and inure to the benefit of 
the reversioner. Holland v. Long, 7 
Gray (Mass.) 486. 

92. Littlefield v. Maxwell, 31 Me. 
134. 50 AmD 6538; Green v. Chelsea, 24 
Pick. (Mass.) 71; Com v. Low, 3 Pick. 

; Com. v. Newberry, 2 
‘((Mass.) 51. 
Right of way.—A town may 
acquire by prescription a _ private 
right of way as appurtenant to a pub- 
lic burial ground belonging to the 


town. Deerfield v. Connecticut River 
EES Cone ae Mass. 325,07 ht NH Pai05s 
93. Gordon y. Taunton, 126 Mass. 


349; Smith v. Sedalia, 152 Mo. 283, 53 
eae 907, 48 LRA 711. See also infra 
94. Conn.—Turner v. Hebron, 61 
Conn. 175, 22 A 951, 14 LRA 386. 

Iowa.—State v. Kansas City, etc., 
R. Co., 45 Iowa 139. 

Kan.—Union Pac. R. Co. v. Rollins, 
5 Kan. 167. 

Me.—Hill v. Lord, 48 Me. 83. 

N. Y.—Bly v. Edison Plectric Illum. 
Co.,:172 N. Y. 1, 64 NE 7465; 68 LRA 


{a] A profit & prendre in the soil 
of another person cannot be claimed 
by prescription on behalf of a large 
and indefinite class of persons, Such 
as the inhabitants of a certain place. 
Neill v. Devonshire, 8 App. Cas. 135, 
23 ERC 756; Tilbury v. Silva, 45 Ch. 
D. 98, Rivers v. Adams, 3 Ex D. 361; 
Foxall v. Venables, Cro. Eliz. 180, 78 
Reprint 436. 

95. State v. Kansas City, etc., R. 
Co., 45 Iowa 139; Gordon v. Taunton, 
126 Mass. 349. 

96. Kentucky, ee R..Co. v.. Paris; 
95 Ky. 627, 47 SW 8 

97. Masonic estaie Assoc. v. Har- 
ris, 79 Me. 250, 9 A 737. 

98 Compton v. Waco Bridge Co., 


62 Tex. 715; Auston v. Hall, (Tex. 
Civ. A.) 58 SW 1038. : 
99. Coolidge v. Learned, 8 Pick. 


(Mass.) 504; State v. Randall, 32 SCL 
110, 47 AmD 48. 

1. State v. Reybold, 5 Del. 484; 
State; vw. Randalies25SCh Tait to S27, 
AmD 548. 

2. Hill v. Lord, 48 Me. 83 (holding 
further that acts of the corporation 
declaring premises forever common 
for the use of the inhabitants, or sur- 
veying a lot to one who did not sub- 
sequently go into possession of it, or 
laying out a road to the premises are 
not such acts as would prove a pre- 
scriptive right). 

3. Adverse possession against 
state see Adverse Possession § 433 
et seq. 

4 Austin v. Hall, (Tex. Civ. A.) 58 
SW 1038 (there may be such long- 
continued use of the channel of a 
navigable river for a roadway as to 
warrant the presumption of a grant 
from the state of the right to a ford 
across it). 

5. Lapique v. Morrison, 29 Cal. A. 
136, 154 P &81: State v. Paxson, 119 
Ga. 730, 46 SE 872; Glaze v. Western, 
ete., R. Co., 67 Ga. 761; Kirschner v. 
Western, etc, R. Co., 67 Ga. 760; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


sion, however long continued, will 
vest a title inconsistent with the pub- 
lic right, or impair or affect the 
pete of the state. Burbank v. Fay, 
65 N. 57: 

6. ne Adverse Possession § 445; 
and cases infra note 7 

7. Atty-Gen. v. Revere Copper Co., 
152 Mass. 444, 25 NE 605, 9 LRA 510. 

{a] Thus a prescriptive right to 
lower the waters of a great pond 
below the low watermark might be 
enacted by an individual after the 
enactment of a statute making the 
statute of limitations relating to 
real actions applicable to suits 
brought by the state. Atty.-Gen. v- 
Revere Copper Co., 152 Mass. 444, 25 
NE 605, 9 LRA 510. 

8. See statutory provisions. 

9. Gifford v. Westport, 190 Mass. 
323, 76 NE 1042. 

10. Adverse possession against 
United States see Adverse Posses- 
sion § 44 et seq. 

See cases infra note 12. 

12. U. S—Pierson v. Elgar, 20 F. 
Cas. No. +11,157, 4. Cranch) ©C)-C.. 454- 
Union Mill, ete., Co. v. Ferries, 24 EF. 
Cas. No. 14, 371, 2 Sawy. 176. 

Alaska.—Lewis v. Johnson, 1 Alas- 
ee 529; Sutter v. Heckman, i Alaska. 


Cal.—Smith v. Hawkins, 110 Cal. 
122, 42: P4538 Jatin ov Smith, 95 
Cal, 154, 30-P 200; Wilkins v. McCue, 
46 Cal. 656; Mathews v. Ferrea, 45 
Cale bt; Lanique v. Morrison, 29 ‘Cal. 
136, 154 P 881; Doran v. Central Pac; 
137, Co., 24 Cal. 245, 

o4 Nev Vansickle v. Haines, 7 Nev. 

Or'!—Miser v. eee 37 Or. 231, 62 


Or. 491, 82 AmSR 75 
Utah:—Bolton v. MUutphy 41 Utah 
591, 127 P 335; Lund vy. Wilcox, 34 
Utah 205. 97 P 33, 
Wis.—Sherwood v. Vliet, 20 Wis. 
13. Wheaton y. Maple, [1893] 2 


—_ 
: 


“ 


$§ 25-27] 


land duly surveyed and laid out by proper authority 
in Ontario for a period of twenty years, he thereby 
establishes a right by prescription to such easement.!4 
So it has been said that under the Spanish law pre- 


scription ran against the crown. 


[§ 26] d. Persons Incapable of Making Grant. 
As prescription is based on the presumption of a 
grant,’® it follows that no prescriptive rights can be 
acquired as against a party who is legally incapable 
of making a grant,!7 although in England there are 


some exceptions to the rule. 18 
[§ 27] e. 


founded.?1 


Persons Incapable of Resisting Use. 
Since a prescription presumes a grant,!® and cannot 
exist where there is no power to grant,2° it follows 
that a prescriptive right cannot be acquired against 
a person who is under legal disability and unable in 
law to resist the alleged adverse claim if it is not well 
Although ‘‘the use may be open and 
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[19 CrITe. 377 


unable by reason of legal incapacity to assert their 
right to interrupt are to be held to have acquiesced - 
therein, or that as to them it is adverse.’ ’2? 

The rule has been applied in the case of infants,?* 


insane persons,?4 married women,?° and reversion- 


ers.?6 


So also the user of a public highway prior to 
its discontinuance does not create a right of way by 
prescription, for in order to give a user this effect the 
parties from whom it is derived must be seized in fee 
and be free from disability to resist it.?7 


Disability arising after commencement of ieee 


user. 


uninterrupted, it cannot be said that those who are 


oR 48; Perry v. Eames, [1891] 1 Ch. 
ot* McGee v. Rex, 7 Can. Exch. 


15. Lewis v. San Antonio, 7 Tex. 


288. 

16. See supra § 17; and cases infra 
note 17 

17. Conn.—Woodworth v. Ray- 


mond, 51 Conn. 70. 

Del.—Johnson vy. Philadelphia, etc., 
R.. Co.,-62 A 86: 

Ky.—Louisville, ete. Co. 
Smith, ae Ky. 336, 101 sw 317, 128 
AmSR 

Mi _Sapp v. Northern Cent. R. Co., 

§1 Md. 115 

Mass.—Murphy v. Welch, 128 Mass. 


48 

N. H.—Watkins v. Peck, 13 N. H. 
360, 40 AmD 156. 

Ss. C—Blume v. Southern R. Co., 85 
S. C. 440, 67 SE 546; Matthews v. 
Seaboard Air Line R. Co., 67 S. C. 
199, 47 SE 235, 65 LRA 286. 

Tenn.—McKinney v. Dunean, 121 
Tenn. 265, 118 SW 6838; Saunders v. 
Simpson, 97 Tenn. 382, 37 SW 195. 

Tex.—Evans v. Scott, 37 Tex. Civ. 
A. 373, 83 SW 874. 

Eng.—Financial Times, Ltd. v. 
Bell, 19 T. L. R. 433; Quicke v. Chap- 
no 190 DYE R284) Prev PS tye Ts. OR: 
1%. 

Can.—Stothart v. Hilliard, 10 Can 
LTOccNotes 294. 

N. B.—Meagher v. Canadian Pac. R. 
Co., 42 N. B. 46. 

[a] Thus (1) a railroad either 
owning the fee in land for its right 
of way or only an easement therein 
cannot alien or lose by prescription 
any right therein compatible with 
the public purpose or which was 
necessary in discharging its vublic 
duties. Blume v. Southern R. Co., 85 
S. C. 440, 67 SE 546: Matthews v. Sea- 
board Air Line R. Co., CES. 19947 
SE 235, 65 LRA 286. (2) If the owner 
of land mortgages it he cannot subse- 
quently create an easement in the 
land to the prejudice of the mort- 
gagee’s right. Murphy v. Welch, 128 
Mass. 489. 

[b] Land held by Fndians.— 
There can be no prescriptive right 
of way over land held by a tribe of 
Indians forbidden by statute to sell 
their lands. Woodworth v. Raymond, 
51 Conn. 70. 

18. Lemaitre v. Davis, 19 Ch. D. 
281 (an easement might be acquired, 
under the Prescription Act, against 
an ecclesiastical corporation which 
was restrained from alienation of its 
property). 

{a] Against a statutory company. 
—An easement may be acquired by 
prescription against a statutory com- 
pany, not capable of granting it, 
where the enjoyment of such ease- 
ment commences prior to the own- 
ership by the company, such enjoy- 
ment implying a grant not later than 
its commencement. Jordeson v. Sut- 
ton, etc., Gas Co., [1898] 2 Ch. 614 
{aff (1899) 2 Ch. 217]. 

419. See-supra § 17. 


20. See supra § 26. 

21. Ind.—Fankboner v. Corder, 127 
Ind. 164, 26 NE 266; Peterson v. Mc- 
Cullouzh, 50 Ind. 35 


Mass.—Graves v. Broughton, 185 
Mass. 174, 69 NE 1083; Brayden v. 
New York, ete., R. Co., 172 Mass. 


225, 51 NE 1071; ‘Deerfield v. Connecti- 
cut R. Co., 144 Mass. 325, 11 NE 105; 
Melvin v. "Whiting, 13 Pick. ge 

Mo.—State v. Macy, 72 Mo. 427. 

N. H.—Watkins v. Peck, Ve 'N. HL 
360; 40 AmD 156. 

N. Y.—kKnickerbocker Ice Co. v. 
Shultz, 116 N. Y. 382, 22 NE 564 [aff 
= Hun 458]; Wheeler v. Clark, 58 N. 


Pa.—Reimer v. Stuber. 20 Pa. 458, 
59 AmD 744. 

Ss. C.—Lamb v. Crosland, 38 S. C. 
iby 


586. 

Tenn.—McKinney v. Duncan, 121 
Tenn. 265, 118 SW 6838; Saunders v. 
Simpson, 97 Tenn. 382, 37 SW 195; 
Hen v. Ferrell, 1 Baxt. 329. 

Tex.—Austen v. Hall, 93 Tex. 591, 
57 SW 563; Mud Creek Irr., etc., Co. 
v. Vivian, 74 Tex. 170, 11 SW 1078; 
West v. Houston, (Civ. A.) 163 SW 
679; Dees v. Harrison, (Civ. A.) 95 
Sw 10938; Wright v. Fanning, (Civ. 
A.) 86 sw 786; Evans v. Scott, 37 
Tex. Civ. A. 373, 83 SW 874. 

Wash.—Wasmund _ v. Harm, 36 
Wash! 1705 78 Patt. 

Wis.—Pentland v. Keep, 41 Wis. 490. 

Eng.—Rochdale Canal Co. v. Rad- 
cliffe, 18 Q. B. 287, 88 ECL 287, 118 
Reprint 108; Barker v. Richardson, 4 
B. & Ald. 579, 6 ECL 609, 106 Re- 


print 1048. 

Ont.—Avery v. Fortune, 11 CntWR 
784. 

22. Graves v. Broughton, 125 
Mass. 174, 177, 69 NE 1083. 

23. Melvin v. Whiting, 13 Pick. 


(Mass.) 184; Reimer v. Stuber, 20 Pa. 
458, 59 AmD 744; Lamb v. Crosland, 
EY SI Chads 536; Avery v. Fortune, 11 
OntWR 784. 


fa] Infancy of one of several 
joint owners.—No advantage can be 
derived from a user during the in- 
fancy of one of several joint owners, 
for unless the user was of such a 
eharacter that a valid title might be 
acquired against all persons, it is not 
capable of founding a prescriptive 
title against any. ‘The principle is 
that in order to establish a _ pre- 
scriptive right it must be claimed 
under and through some: one who 
had a right to grant or create the 
easement claimed. And, if there be 
any one having an estate in the ser- 
vient tenement from whom, for want 
of capacity or otherwise. a title to 
an easement could not be obtained, 
by means of a grant. then, inasmuch 
as an enjoyment of 20 vears will not 
give a title against him, it will give 
no title at all.” Avery v. Fortune, 
11 OntWR 784, 792. 

24. Deerfield v. Connecticut R. Co., 
144 Mass. 325, 11 NE 105. 

fa] Until the expiration of such 
time after hig death, or thy removal 


Inasmuch as the acquisition of an easement by 
adverse use follows the analogy of the acquisition of 
the title by adverse possession, the weight of author- 
ity is to the effect that a disability arising after the 
adverse use has commenced and has become known to 
the owner of the servient estate does not suspend the 
acquisition of the right,?* but there is authority to 


of his disability, as would bar an 
action by him or his legal repre- 
sentative for the land, no. matter 
how long such disability may con- 
tinue. an easement in land of an in- 
sane person cannot be acquired by 
prescription. Edson v. Munsell, 10 
Allen (Mass.) 557. 

25. Coe v. Wolcottville Mfg. Co., 
85 Conn. 175 (recognizing rule); 
Graves v. Broughton, 185 Mass. 174, 
69 NE 1083; State v. Macy, 72 Mo. A. 
427; Reimer v. Stuber, 20 Pa: 458, 59 
AmD 744. 

fa] Statute fixing time to sue 
after discoverture.—In Connecticut 
where the servient estate is owned 
by a married woman at the time 
when the use of the easement com- 
mences, Such easement may never- 
theless be acquired by prescription 
by five years use and occupation 
after the death of the husband, and 
while the premises are owned by 
parties sui juris, in connection with 
prior use, if the whole time is more 
than fifteen years. ‘The statute in 
terms takes land from a married 
woman unless she makes entry within 
five years next after discoverture. 
To deny the application of the stat- 
ute to a right of way would lead 
to absurd and mischievous conse- 
quences. The law would then give 
her five years only in which to assert 
and protect her title to the greater 
interest—thé land itself—while it 
would give her fifteen years in which 
she might protect it against some 
paltry incumbrance.” Coe v. Wolcott- 
ville Mfg. Co., 35 Conn. 175;.177. 

26. Pentland v. Keep, 41 Wis. 490; 
Wood v. Veal, 5 B. & Ald. 454, 7 ECL 
250, 106 Reprint 1257; Barker v. Rich- 
ardson, 4B. & Ald. 579, 6 ECL 609, 106 
Reprint 1048; Roberts v. James, 89 L. 
T. Rep. N. S. 282 

[a]. Reason for rule.—No user of 
land by a third person not injurious 
to the reversion will create an ease- 
ment therein as against the owner of 
the fee, where during the whole pe- 
riod of such user the land has been in 
the possession of a tenant for life or 
years, since he cannot interfere with 
the use of the easement during the 
vivant Pentland v. Keep, 41 Wis. 


{b] Joining with life tenant in bar- 
ring the entail, and in making a reset- 
tlement during the period of the user, 
does not alter the case. er gr orks Vv. 
James, 89 L. T. Rep. N. S. 

27. Wheeler v. Clark, 58 oN AREA De (2 

28. Ballard v. Demmon, 156 Mass. 
449, 453, 31 NE 635; Scallon. v. Man- 
hattan R. Co., 185 N. Y. 359, 78 NE 
284, 7 AnnCas 168 {rev 112 App. Div. 
262, 98 NYS 272]; Tracy v. Atherton, 
36 Vt. 503. See also Adverse Posses- 
sion §§ 195, 196. 

[a]. The effect of infancy upon 
title by prescription is analogous to 
that upon title by adverse possession, 
If infancy exists when a cause of ac- 
tion first accrues the time for com» 
mencing the action is extended for a 
certain period after the infant hbte- 


878 [19C.J.] 


the contrary.?° 
Tacking disabilities. 


began must be disregarded.*° 


[§ 28] f. Lands Held in Trust. 
able in law to resist the use of the trust property by 
a third person, it follows that an easement over lands 
held in trust may be acquired by prescription as 
against both the trustee and the cestui que trust.+ 

[§ 29] g. Property Held for Public Use. 
the case of adverse possession of land held by a 
municipal corporation for public use,** a similar con- 
flict of authority exists in respect of the acquisition 
by prescription of an easement in property so held.®? 
In a number of jurisdictions an easement in property 


comes of age, and on the other hand 
if the prescriptive period has begun 
to run against the ancestors it is not 
interrupted by his death and the 
supervening disability of the heir. 
Scallon v. Manhattan R. Co., 185 N. Y. 
359, 78 NE 284, 7 AnnCas 168; Muller 
Vv. anhattan R. Co., 124 ae Div. 
295, 108 NYS 852 [aff 195 N. Y. 539, 
89 NE 1126]. 
ak Lamb vy. Crosland, 38 S. C. L. 

30. Schenley v. Com., 36 Pa. 29, 78 
AmD 359; Reimer v. Stuber, 20 Pa. 
458, 59 AmD 744. 

See also Adverse Possession § 195. 

[a] A coverture taking place dur- 
ing infancy is not to be considered 
after the infancy is ended. Reimer v. 
Stuber, 20 Pa. 458, 59 AmD 744. 


31. Patchett v. Pacific Coast R. Co., 


100 Cal. oe Prudden v. Lindsley, 29 
N. J. Eq. 6 

fa] As ake crown is not named in 
the Prescription Act § 3, it follows 
that where land has been held upon 
trust for the crown from a date prior 
to such act, no prescriptive right to 
light and air over such land can have 
been acquired against the crown dur- 
ing its beneficial ownership. Perry 
v. Eames; [1891] 1 Ch. 658. 

Pes) See Adverse possession §§ 461- 

‘33. See infra this section. 

34. Gloucester v. Beach [cit Com. 
v. Newbury, 2 Pick. (Mass.) 60 note]; 
Chase v. Middleton, 123 Mich, 647, 82 
NW 612; Moon vy. Mills, 119 Mich. 398, 
17 NW 926, 75 AmSR 390. See also 
Adverse Possession § 462 et seq. 

[a] rainage ditch.—One who con- 
structed a ditch across a highway, 
and used the same as a drain for more 
than twenty years, without objection 
from the township authorities, ac- 
quired a prescriptive right to such 
use. Chase v. Middleton, 123 Mich. 
647, 82 NW 612. j 

[b] In Nebraska.—(1) Prior to the 
Act of 1899 an easement in a city 
street could be acquired by open, no- 
torious, uninterrupted adverse pos- 
session for the statutory period of 
ten years. Agnew v. Pawnee City, 79 
Nebr. 603, 1183 NW 236. (2) The rule 
is probably otherwise under present 
statutory provisions. Agnew v. Paw- 
nee City, supra; Wahoo v. Nethaway, 
73 Nebr. 54, 102 NW 82. 

35. U. S.—Pierson v. Elgar, ie F. 
GagreNo. 11.157, 44 Cranch CC; 

Ala,—Harn v. Dadebille, Tao wry 
199, 14S 9. 

Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 153; Nor- 
rell v. Augusta R., etc., Co., 116 Ga. 
313, 42 SE 466, 59 LRA 101. 

Iil.—-Chicago, ete), Ry Co. w Hoag, 
90 Ill. ao? Quincy v. Jones, 76 Ill. 231, 
20 AmR 2 

Ind. Leen v. Berdetta, 73 Ind, 185, 
38 Rog Os ble ly fe 

C.—West End Dey. Co.v. Thomas, 
92 “5, C. 229, 75 SE 450. 

See also Adverse Possession § 464 
et seq. 

{a] A reason assigned is that as 
the municipality holds the property 


While no presumption of a 
grant arises as against persons under disability, yet a 
second disability added to or assumed during the 
existence of the one operating when the adverse use 


26, 
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so held may be acquired by preseription;** but the 


[§ 30] 
Uses. 


weight of authority is to the contrary.*° 

h. Property Held for Pious or Charitable 
Property held for pious or charitable uses, not 
for the whole public, but for a limited portion of the 


public, is private property, and, as such, is subject to 


As a trustee 18 
ments.?° 


[$31] i. 


property.*? 
[§ 32] 


In General. 


As in 


for a public use it cannot grant it for 
any purpose inconsistent therewith, 
and that it necessarily follows that 
an individual cannot acquire a pre- 
seriptive right therein for any private 
use. Quincy v. Jones, 76 Ill. 231, 20 
AmR 243. 

[b] Rule applied.—(1) A railway 
company can acquire no prescriptive 
right to let the waste water from 
its tank on to a public street of a 
city, as against the city, or one in its 
legitimate use as a street. Chicago, 
ete., R..Co. v. Hoag, 90 Ill. 339. (2) 
The right to have a ditch constructed 
in a public street or road for the 
purpose of carrying off surface water 
cannot be acquired by _ prescription. 
Langley v. Augusta, 118 Ga. 590, 45 
SE 486, 98 AmSR* 158. 

86. Thompson v. Bowes, 115 Me. 
6, 97 Al, 1 ALR 1565. See also Ad- 
verse Possession § 476 

{a] Rule applied.— The use of a 
way across church or parish prop- 
erty for the time requisite to acquire 
prescriptive easement as against an 
individual owner, where the admis- 
sion of the parties excluded any in- 
ference of permissive use, gave the 
user a legal right of way. Thompson 
ee 115. Me; 6,.9%, A 1,1 ALR 

37. Jensen v. Showalter, 79 Nebr. 
544, 118 NW 202. See also Home- 
steads [21 Cyc 535]. 

Power of husband to convey ease- 
ment in homestead see Homesteads 
(21. Cye 535]. 

38. U. S.—Coburn v. San Mateo 
County, 75 Fed. 520. 

Ala.—Jesse French Piano, cte., Co. 
v. Forbes, 129 Ala. 471; Stewart v. 
White, 128 Ala. 202; Steele v. Sulli- 
van, 70 Ala. 589. 

Ark.—Johnson v. Lewis, 47 Ark. 66, 
2 SW 329. 

Cal.—Gallaher v. Montecito Valley 


Water) Cos? 10 Calh"2425 2b5 Prego 
Alta Land, eter, COV. Hancock, 85 
Cal. 219, ° 24 P 645, 20 AmSR 217; 


Thomas v. England, 71 Cal. 456, 12 
P) 49h: Kripp vse Curtis, 71 Gal. 625 11 
P 879; Campbell v. West, 44 Cal. 646; 
Richard v. Hupp, 4 Cal. Unrep. Cas. 
824, 37 P 920. 
Conn.—Connor v. Sullivan, 40 Conn. 
16 AmR 10. 
Ga.—Mitchell v. Rome, 49 Ga. 19, 
15 AmR 669. 
Ill.—Wahls v. Brandt, 175 Ili. 354, 
51 NE 707; McKenzie v. Elliott, 134 
Ill. 156, 24 NE 965; Chicago, etc., R. 
Co. v. Hoag, 90 Ill. 339; Kuhlman v. 
Hecht, 77 Ill. 570. 
Ind.—Conner v. Woodfill, 126 Ind. 
85, 25 NE 876, 22 AmSR 568; Nowlin 
v. Whipple, 120 Ind. 596, 22 NE 669, 
6 LRA 159; McCardle v. Barricklow, 
68 Ind. 356; Palmer v. Wright, 58 
Ind. 486; Peterson v. McCullough, 50 
Ind. 35; Sanxay v. Hunger, 42 Ind. 
44; Mitchell v. Parks, 26 Ind. 354; 
Postlethwaite v. Payne, 8 Ind. 104. 
Me.—Dartnell v. Bidwell, 115 Me. 
227, 98 A 743; Rollins v. Blackden, 112 
Me. 459, 92 A 521, AnnCas1917A 875; 
Lockwood Co. v. Lawrence, 77 Me. 
297, 52 AmR 763; Mansur v. Blake, 62 


Homesteads. 
scription may be acquired in a homestead as in other 


the application of the doctrine of prescriptive ease- 


An easement by pre- 


6. Character of Use and Enjoyment—a. 

The use and enjoyment which will give 
title by prescription to an easement or other incor- 
poreal right is substantially the same in quality and 
characteristics as the adverse possession which will 
give title to real estate.%8 


That is to say, it must be 


Me. 38; Trask v. Ford, 39 Me. 437. 

Md.—Cox v. Forrest, 60 Md. 74; 
Oliver v. Hook, 47 Md. 3801; Day v. 
Allender, 22 Md. 511. 

Mass.—Sibley v. Ellis, 11 Gray 417; 
Smith v. Miller, 11 Gray 145; Powell 
v. Bagge, 8 Gray 441, 69 AmD 262; 
McFarlin v. Essex Co., 10 Cush. 304; 
Borden v. Vincent, 24 Pick. 301; Ar- 
nold v. Stevens, 24 Pick. 106, 35 AmD 
305; Baker v. ;Boston, 12 Pick. 184, 
22 AmD 421; Melvin v. Whiting, 10 
Pick. 395, 20 AmD 524; Sargent v. Bal- 
lard, 9 Pick. 251; Churchyv. Burzhardt, 
8 Pick. 327; Sumner v. Tileston, 7 
Pick. 198; Odiorne v. Wade, 5 Pick. 
421; Medford v. Pratt, 4 Pick. 222; 
Gloucester v. Beach [cit Com. v. New- 
bury, 2 Pick. 60]; Gayetty v. Bethune, 
14 Mass. 49, 7 AmD 188. 

Mich,—Hoag v. Place, 98 Mich. 450, . 
53 NW 617, 18 LRA 39; Turner v. 
Hart, 71 Mich. 128, 38 NW 890, 16 
AmSR 248. 

Fpmrrphore tS gat v. Fruen, 36 Minn. 
273, 30 NW 886. 

Miss.—Lanier v. Booth, 50 Miss. 410. 

Mo.—Bunten v. Chicago, ete., R. Co. 
50 Mo. A. 414; House v. Montgomery, 
19 Mo. A. 170. 

Nebr.—Omaha, ete., R. Co. v Rick- 
ards, 38 Nebr. 847, 57 NW 739. 

N. H.—Norway Plains Go. v. Brad- 
ley, 52 N. H. 86; Hastman v. Amos- 
keag Mfg. Co., 47 N. H. 71; French 
Srearertele 24 N. H. 440, 57 AmD 

N. J.—Cobb v. Re ae Sa ING eels 

t by es 
Ea. 

N. Y.—Scallon v. Manhattan R. Co., 
185 N. Y. 359, 78 NE 284, 7 AnnCas 
168 [rev 112 "App. Div. 262, 98 NYS 
272]; Lewis v. New York, etec.. R. Con 
162 N. Y. 202, 56 NE 540; Nicholls v. 
Wentworth, 100 N. Y. 455, 3 NE 482; 
Flora v. Carbean, 38 N. Y. F1liss Peo? 
v..Page, 39 App. Div. 110, 58° NYS 
239; Bushey v. Santiff, 86’ Hun 384, 
33 NYS 473; Colburn v. Marsh, 68 Hun 
269, (22 NYS 990 [aff 144 N. Y. 657, 
39 NE 857}; Sweeney v. St. John, 28 
Hun 634 [aff 100 N. Y. 634 mem]; 
Dexter v. Jefferson Paper Co., 22 Misc. 
3889, 50 NYS 557; Rochester Electric 
Light Co. v. Rochester Power Co., 15 
NYS 33. 
soe C.—Mebane v. Patrick, 46 N. Cc. 

Oh.—Young v. Spangler, 2 Oh. Cir. 
Ct. 549, 1 Oh. Cir. Dec. 636. 

Or.—Hume v. Rogue River Packing 
Co., 51 Or. 237, 83) P 391,792, sP106m 
96 P 865, 31 LRANS 396, 131 AmSR 
732); Wimer v. Simmons, 907 Orsnias9 
PB 6, 50 AmSR_ 685; Curtis v. La 
Grande Hydraulic Water Co... 20 Ort 
34, 23 P 808, 25 P 378, 10 LRA 484, 

Pa.—Urich v. Reber, 17 A 9; Geh- 
man y. Hrdman, 105 Pa. Ry (be Jones v. 
Crow, 32 Pa. 398; Hudson v. Watson, 
11 Pa. Super. 2663 Young v. Collins, DA 
Browne 292. 

S. C.—Williamson v. Abbott, 107 S. 
C. 397, 98 SE 15; Bailey v. Gray, 53 S. 
Cc, 503, 31 SE 354; Lawton v. Rivers, 
1350S. CML. 445, 13 AmD 741. 

Tenn.—Ferrell v. Ferrell, 1 Baxt. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 32-34] 


adverse,®° under claim of right,4° continuous,*! unin- 
terrupted,*? open,** peaceable,** exclusive,*® and with 
the knowledge and acquiescence of the owner of the 
servient tenement,*® and must continue for the full 
prescriptive period*’ and while the owner of the serv- 
ient tenement is under no legal disability to assert 


his rights,*8 or to make a grant.*® 
Statutory requirements. Most 


regarding prescription are simply declaratory of the 
common law in so far as concerns the character of the 
use and enjoyment required to give title.°° 
states statutory provisions requiring the inclosure 
and improvement of land held adversely, and the 


payment of taxes thereon, apply by 


Utah.—Center Creek Water, etc., 
Co. v. Lindsay, 21 Utah 192, 60 P 559: 
Clawson v. Wallace, 16 Utah 300, 52 P 
9; North Point Cons. Irr. Co. v. Utah, 
etc., Canal Co., 16 Utah 246, 52 P 168, 
67 AmSR 607, 40 LRA 851; Harkness 
v. Woodmansee, 7 Utah 227, 26 P 291. 

Vt.—Plimpton v. Converse, 44 Vt. 
158; Dodge v. Stacy, 89 Vt. 558; Tracy 
Vv. ‘Atherton, 36 Vt. 503. 

Wis.—Scheuber_v. Held, 47 Wis. 
340, 2 NW 779; Cobb v. Smith, 38 Wis. 
21; Haag v. ‘Delorme, 30 Wis. 5915 
Fryer v. Warne, 29 Wis. 511 

ose also Adverse Possession §§ 1- 


39. See infra § 49; 
note 38 


and cases supra 


40. See infra § 51; and cases supra 
note 38. 

41. See infra § 36; and cases supra 
note 38. 

42. See-infra § 36; and cases supra 
note 38. 

43. See infra § 33; and cases supra 
note 38. 

eras ee infra § 44; and cases supra 
note 

45. 186b infra § 59; and cases supra 
note 38. 

46. See infra § 34; and cases supra 
note 38. 

47. See infra § 63; and cases supra 
note 38. 

48. See supra § 27. 


49. See supra § 26. 

50. See statutory provisions. 

[a] Im California the civil code 
which provides that use for the 
period prescribed by the statute of 
limitations shall give a title by pre- 
scription is simply intended to fix 
the length of the prescriptive period, 
and it does not alter the other re- 
quisites essential to the growth of a 
prescriptive right at common law. 
Sullivan v. Zeiner, 98 Cal. 346, 33 P 
209, 20 LRA 730; Thomas Vv. Ergland, 
771 Cal. 456, 12 Pp 491. . 

{b] In ‘Maine it is provided by 
statute (Rev. St. c 105 § 13), that no 
person shall acquire a right of way 
or other easement by prescription, 
unless the adverse use and enjoyment 
fs continued uninterruptedly for 
twenty years. It has been held that 
this statute was not intended to cre- 
ate or give such rights, or to de- 
termine when’ or upon what terms 
they had already been acquired, but 
to prevent their future ecquisition 
without conformity to certain pre- 
scribed conditions. Pierre v. Fernald, 
26 Me. 436, 46 AmD 573. 

51. See cases infra this note. 

{a] Im California (1) It seems that 
the statutory provision requiring pay- 
ment of taxes by a person claiming 
title to land by adverse possession 
applies also to cases where easements 
are claimed by prescription. Oneto v. 
Restano, 78 Cal. 374, 20 P 743. (2) But 
this element is immaterial where itis 
shown that no taxes have been as- 
sessed. Oneto v. Restano, 78 Cal. 374, 
20 P 743; Silva v. Hawn, LOViGale Ac. 
544, 102 P 952. (3) And the burden of 
showing that there has been no as- 
sessment is not upon the person who 
claims the easement. Oneto v. Res- 
tano, 78 Cal. 374, 20 P 743. (4) Nor 
does failure to pay taxes on Jand over 
which a right of way is claimed by 
prescription prevent the acquisition 
of a prescriptive title to the easement 
where the right of way has not been 

{19 C. J.—56] 
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where easements are claimed by prescription;®! in 
other states such provisions are not applicable.°? 

{§ 33] b. Open and Notorious. 
often is made that in order to acquire an easement by 
prescription the user must be open and notorious ;°*"54 
but this is hardly more than a very abbreviated state- 


The statement 


ment of principles necessarily considered hereinafter 


of the statutes 
[§ 34] «. 


In some 


analogy to cases 


assessed separately from the land. 
Humphreys y. Blasingame, 104 Cal. 
40, 37 P 804. 

52. See cases infra this note, 

{a] In New York it was held that 
the statutory provision requiring a 
substantial inclosure or cultivation 
or improvement of land claimed by 
adverse possession, where the claim 
is not made under a written instru- 
ment, did not apply to the claim of an 
easement such as a right of way. Col- 
burn v. Marsh, 68 Hun 269, ?2 NYS 
990 [aff 114 N. Y. 657, 39 NE 857]. 

{b] In Oregon it has been held 
that the payment of taxes by the 
owner of the servient tenement is 
not inconsistent with the acquisition 
of an easement therein by another 


persons Johnson v. Knott, 13 Or. 308, 
10 P 4 

58-54. ” Ark. Ped ONnSOn v. Lewis, 47 
Ark. 66, 2 SW 32 


Cal.—Barlow v. *prink, 171, Cal. 165, 
152-P 290: 

Md.—Barry v. Sh 84 Md. 95, 
355A 170; 33) -LRAY 294. 

Mass.—-Deerfield Vis Connecticut 
River R. Co., 144 Mass. 325, 11 NH 
105; Hooten v. Barnard, 137 Mass. 36; 
Carbrey v. Willis, 7 Allen 364, 83 
AmD 688. 

N. J.—Carlisle v. Cooper, 21 N. J. 
Eq. 576. 

N. Y.—Hindley v. Manhattan R. Co., 
185 N, Y. 335, 78 NE 276 [rev 103 
App. Div. 504, 93 NYS 53 (aff 42 
Mise. 56, 85 NYS pei: Knabe v. 
Levelle, 93 NYS 818 

Oh.—BElster v. Springfield, 49 Oh. 
St. 82, 30 NE 274. 

Pa. Huddleston v. West Eeiiovuel 
111 Pa. 110, 2 A 200; West Bellevue 
v. Huddleston, 23 WklyNC 240, 

I.—Olney v. Fenner, 2 R. I. 211, 
57 ean qaeey © 

Eng.—Dalton v. Angus, 6 App. Cas. 
740, 10 ERC 98; Eaton v. Swansea 
Waterworks Co., 17 Q. B. 267, 79 ECL 
267, 117 Reprint 1282; Union Light- 
erage Co. v. London Graving Dock 
Co., [1902] 2 Ch. 557; Lanfranchi v. 
Mackenzie, L. R. 4 Eq 421; Tickle 
v. Brown, 4 A. & HE. "869, 38 31 
ECL 174, 111 Reprint 826; Beasley 
v. Clarke, 2 Bing. N. Cas. 405,29 
ECL 462, 726, 132 Reprint 271; Bright 
v. Walker, TCM ocak ald 149 Re- 


print 1057. 
Ont.—Warin v. London, etc., Loan, 
etc., Co., 7_Ont. 706. 


«oThe’ enjoyment as of right’ must 
mean. enjoyment had, not secretly or 
by stealth, or by tacit sufferunce, or 
by permission asked from time to 
time, on each occasion or even on 
many occasions of using it; but an 
enjoyment had openly, notoriously, 
without particular leave at the time, 
by a person claiming to use it with- 
out danger of being treated as a tres- 
passer, aS a matter of right.” Tickle 
v. Brown, supra [quot Adams v. Fair- 
weather, 13 Ont. L. 490, 495]. 

[a] The word “claim” as applied 
to the enjoyment by ,which an ease- 
ment may be acquired does not mean 
surreptitiously or fraudulently, but 
only in such a manner as could not 
reasonably be expected to attract the 
notice of the servient owner. Union 
Lighterage Co. xe London Graving 
Dock Goze (190172) Ch. 300: 


55. See infra § 34 et seq 
56. See also Adverse aposséssion 
§§ 57-63. 


at some length.*> 
With Knowledge and Acquiescence of 
Owner*°—(1) In General. 
stated that in order for a user to ripen into a pre- 
seriptive right it must not only be under a claim of 
right,°7 but must also be with the knowledge and 
acquiescence of the owner of the servient tenement®’ 


on 


It is very generally 


57. See supra § 51. 

58. Ala.—Jesse French Piano, etc., 
Co. v. Forbes, 129 Ala. 471, 29 Ss 633, 
87 AmSR 71; Stewart v. White, 128 
Ala. 202, 308 526, 55 LRA 211; Steele 
v. Sullivan, 70 Ala. 589. 

Cal.—Grigsby v. Clear Lake Water 
Works Co., 40 Cal. 396; American Co. 
v. Bradford, 27 Cal. 360; Richard v. 
Hupp, 4 Cal. Unrep. Cas. 824, 37 P 920. 

Ga.—Cook v. Gammon, 93 Ga. 298, 
20 SE 332; Everedge v. Alexander, 15 
Ga. 858. 

Ill—Stewart v. Andrews, 239 I11. 
186, 87 NE 864; Falter v. Packard, 219 
Ill. 356, 76 NE "495; Ballard v. Struck- 
man, 123 Tl. 636, 14 NE 682; Chicago, 


etc., R. Co. v. Hoag, 90 Ill. 339; War- 
ren _v. Jacksonville, 15 Ill. 236, 58 
AmD 610 


Ind.—Smith v. Ponsford, 184 Ind. 
53, 110 NE 194; Gascho v. Lennert, 
176 Ind. 677, 97 NE 6; Clay v. Pitts- 
burg, etc., R. Co., 164 Ina. 439, 79 
NE 904; Palmer v. Wright, 58 ‘Ind. 
486; Peterson v. McCullough, 50 Ind. 
35; Mitchell v. Parks, 26 Ind. 354; 
Lucas v. Rhodes, 48 Ind. A. 211, 94 
NE 914; Kibbey v. Richards, 30 Ina. 
A. 101, 65 NE 541, 96 AmSR 333. 

Me. "Lockwood. Co. v. Lawrence, 77 
Me. 297, 52 pat 763; Wood v. Kelley, 
380 Me. 47. 

Md.—Barry v. Edlaviteh, 84 Md. 95, 
35 A 170, 33 LRA 2 

Mass. ~ Bigelow Caehet Co. v. Wig- 
gin, 209 Mass. 542, 95 NE 938; Deer- 
field v. Connecticut RCo; 144 Mass. 
325, 11 NE 105; Hannefin v. Blake, 102 
Mass. 297; Cleaveland v. Ware, 98 
Mass. 409; Carbrey v. Willis, 7 Allen 
364, 83 AmD 688; Sargent v. Bullard, 9 
Pick. 251; Medford First Parish ‘v. 
Pratt, 4 Piek. 222; Gayetty v. Beth- 
une, 14 Mass. 49, 7 AmD 188. 

Mo.—Hurt v. Adams, 86 Mo. A. 73; 
House v. Montgomery, 19 Mo. A. 170. 

N. H.—Wallace v. Fletcher, 30 N. H. 
434; Knowles v. Dow, 22 N. H. Boy OO 
AmD 163. 

N. J.—Cobb v. Davenport, 32 AB Je 
L. 369;-Bowne v. Deacon, 32 N. Ea. 
459; Lehigh Valley R. Co. v. MoFar 
lan, 30 N. J. Eq. 180 [rev on other 
grounds 31 N. J. Eq. 706]. 

N. Y.—Treadwell v. Inslee, 120 N. 
Y. 458, 24 NE 651; Adams v. Van Als 
styne, "95 N.Y. 233; Miller v. Garlock, 
Deaths Loos Parker v. Foote, 19 Wend. 


Oh.—Schaeffer v. Clauda, 25 Oh. 
Cir, Ct: 249 

Pa. —Hughesville Water Co. v. Per- 
son, 182 Pa. 450, 38 A 584; Workman 
v. Curran, 89 Pa. 226; Jones v. Crow, 
32 Pa. 398; McDonald v. Bromley, 6 
Phila. 302. 

S. C.—Turnbull v. Rivers, 14 S. C. 
L. 131, 15 AmD 622. 
gon enn- .—Ferrell v. Ferrell, 1 Baxt. 

Va.—Reid v. Garnett, 101 Va. 47, 43 
SE 182. 

W. Va.—Gwinn v. Gwinn, 77 W. Va. 
281, 87 SE 371; Wooldridge v. Coughs 
lin, 46 W. Va. 345, 33 SE 233. 

Wis.—Green Bay, etc., Canal Co. v. 
Kaukauna Water Power Co., 90 Wis. 
370, 68 NW 1019, 48 AmSR 937, 28 
LRA 443, 

Eng.—Dalton v. Angus, 6 App. Cas. 
740, 10 ERC 98; Bright v. Walker, 1 
C. M. & R. 211, 149 Reprint 1057; Da- 
vies v. Stephens, 7 C. & P. 570, 32 ECL 
763; Daniel v. North, 11 Hast 372, 103 
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This statement, so far as it relates to the question of 
knowledge, except as affected by special statutory 
provisions,°® implies either actual knowledge, or a 
user on the part of the claimant of such a character 
that knowledge will be presumed.** 
edge is not indispensable to the acquisition of an 
On the other hand open, 
visible, and notorious user under claim of right is not 
necessary where the owner of the land has actual 


easement by prescription.® 


knowledge thereof.®? 
Character of use.*4 


Reprint 1047. 
Heat B.—Ring v. Pugsley, 18 N. B. 


{a] The foundation of a right by 
prescription (1) is the acquiescence 
on the part of the owner of the ser- 
vient tenement in the acts which are 
relied on to establish the easement by 
prescription. Dartnell v. Bidwell, 115 
Me. 227, 98 A 743; Gray v.. Cambridge, 
189 Mass. 405, 76 NE 195, 2 LRANS 
976; Loggie v. Montgomery, 38 N. B. 
112. (2) Anything which disproves 
acquiescence rebuts the presumption 
of a grant. Dartnell v. Bidwell, supra. 

[b] ‘“Acquiescence” includes pas- 
sive assent, or submission, or consent 
by silence. Dartnell v. Bidwell, 115 
Me. 227, 98 A 743, 1 

{c] Reason for rule.—‘“The effect 
of the enjoyment being to raise the 
presumption of a consent on the part 
of the owner of the servient tene- 
ment, it is obvious that no such in- 
ference of consent can be drawn un- 
less it be shown that he was aware of 
the user, and being so aware made no 
attempt to interfere with its exercise. 
There must be knowledge of the 
user.” Loggie v. Montgomery, 38 N. 


Tllustrations.—(1) A city can- 
not establish a prescriptive right to 
an easement to maintain water sup- 
ply pipes in plaintiff’s land, in the 
absence of proof that plaintiff or his 
grantor had actual or constructive 
knowledge of the acts charged to ee] 
stitute a prescriptive use. Gray v. 
Cambridge, 189 Mass. 405, 76 NE 95, 
2 LRANS 976. (2) In the case of an 
invisible underground drain the use 
will not be considered adverse until 
it is brought to the notice of the 
owner of the servient tenement. 
Zirngibl v. Calumet, ete., Canal, etce., 
Co., 157 Ill. 430, 42 NE 431; Treadwell 
v. Inslee, 120 N. Y. 458, 34 NE 651; 
Munsion v. Reid, 46 Hun (ON PED A) & 399 
[aff 120 N. Y. 458, 24 NE 651]. 

[e] Acts amounting to acquies- 
cence.—Where the owner of the dom- 
inant estate and his grantees for more 
than fifty years openly, and without 
obstruction used a right of way over 
the land of the servient owner, a sub- 
sequent servient owner who fenced 
off a strip two rods wide for such 
way could not claim that there was 
no right of way. Dymeak v.-Christ- 
jensen, 279 Ill. 242, 116 NE 654. 

59. See statutory provisions. 

{a] In Iowa (1) under the statute 
no character of user will suffice to 
give notice of the claim of right to 
an easement, but it is essential that 
express notice be given the owner of 


the land in which the easement is 
claimed. Lehfeldt v. Bachmann, 175 
Iowa 202, 157 NW 456; Preston v. 
Hull, 77 lowa 309, 42 NW 305; Zige- 
foose v. Zizefoose, 69 Towa 391, 28 
NW 654. (2) This rule has been ap- 
plied in the case of private rights of 
way. Zigefoose v. Zigefoose, supra. 
(3) Also in the case of an easement 


to flow water over another’s land. 
Preston v. Hull, supra. 

{[b] In Kentucky, under a statute 
providing that limitations do not run 
against actions relating to public 
easements, etc., until the municipality 


While it is not necessary for 
the party claiming an easement to make an express 
declaration of his claim,®* unless it is so provided by 
statute,°° it is not sufficient that the claim of right 
exists only in the mind of the person claiming ;®7 


EASEMENTS 


Actual knowl- 


[§§ 34-35 | " 


\. 


it must in some way be asserted in such a manner that 
the owner may know of it.®* 
press notice or actual knowledge on the part of the 
owner of the land, the user by the claimant must be so 
visible, open, and notorious that notice or knowledge 
will be presumed.®? 
such a character as to indicate to the owner of the 
land that the land was used under a claim of right, 
and to put him on inquiry as to the character of the 


In the absence of ex- 


Nevertheless, if the use is of 


use, the requirements of the rule are satisfied, and the 


[§ 35] 


has been notified in writing that the 
possession will be adverse, one main- 
taining without authority water pipes 
in the streets of a city for the deliv- 
ery of water does not acquire the 
right by adverse possession to main- 
tain the pipes, where no notice was 
given the city. Kevil v. Princeton, 
118 SW 363. 

60. Gray v. Cambridge, 189 Mass. 
405, 76 NE 195, 2 LRANS 976. And 
cases supra note 38. 

61. See infra text and note § 35. 

62. Conaway v. Toogood, 172 Cal. 
706, 158 P 200, 2038 [cit C. J.1; Gray v. 
Cambridge, 189 Mass. 405, 76 NE 195, 
cpr coe 976; Ward v. Warren, 82 N. 

fa] Absence of servient owner 
from country.—The owner of the ser- 
vient tenement cannot avoid the ef- 
fect of twenty years’ adverse user by 
showing that he was out of the coun- 
try, and so did not in fact know of 
the acts. A servient owner in that 
condition comes within that branch 
of the rule which makes him charge- 
able with knowledge. Gray v. Cam- 
bridge, 189 Mass. 405, 76 NE 195, 2 
LRANS 976, 

{b] The knowledge of an agent in 
regard to the use of an easement in 
the premises committed to his charge 
will be attributed to his principal. 
Ward v. Warren, 82 N. Y. 265, 11 NY 
WklyDig 89 [aff 15 Hun 600]. 

{c] Belief that way is on land 
of another.—A right of way may be 
acquired by prescription, although the 
owner of the  servient tenement 
thought that the way was on the 
land of another. Conaway v. Too- 
good, 172 Cal. 706, 712, 18 P 200, 
[quot C. J.J. “An owner of premises 
is presumed to know the true loca- 
tion of his boundaries, and is bound 
to take notice of the nature and ex- 
tent of possession by a claimant.” 


63. Fogarty v. Fogarty, 129 Cal. 
46) 61. P 570. 
55°62 See also Adverse Posséssion 
65. 86 Vt. 219, 


Barber v. ey 
84 A 608, 44 LRANS 98. 

66. See infra Reis 

67. See cases infra note 68. 

68. Clarke v. Clarke, 133 Cal. 667, 
66 P10; Brandon v. Umpqua Lumber, 
ete:;, .Co., 226: Cali Ay 996, 146. Pi 46s 
Morse v. Williams, 62 Me. 445; Moore 
v. Moore, 61 Me. 417. 


69. Cal. — Brandon v. Umpqua 
Lumber, etc., Co., 2 Cal. A. 96, 146 P 
46; Tarpey v. Veith, 22 Cal. A. 289, 


134 P 367; Yuba Cons. Goldfields v. 
Hilton,,16, Cali A. 228, 230, 116 P 715 
[cit Cyc]; Silva v. Hawn, 10 Cal. A. 
544, 102 P 952. 

Kan.—Jobling v. Tuttle, 75 Kan. 
351, 89 P 699, 9 LRANS 960. 

Me.—Rollins v. Blackden, 112 Me. 
459, 92 A 521, AnnCas1917A 875 

Mass.—Gray Vv. Cambridge, 189 
Mass. 405, 76 NE 195, 2 LRANS 976; 
Carbrey v. Willis. 7 Allen 364, 83 
AmD 688; Carrig v. Dee, 14 Gray 583. 

Mich.—Menter v. Eaton Rapids 
First Baptist Church, 159 Mich. 21, 
123 NW 585. 

Mo.—Bruner Granitoid Co. v. Glen- 
coe Lime, etc., Co., 169 Mo. A. 295, 


owner is charged with notice irrespective of whether 
he had actual notice or not.”° 

(2), Presumption as to Acquiescence. 
While knowledge alone of the adverse user, even 
though continued for the prescriptive period, cannot 


ue SW 601; Hurt v. Adams, 86 Mo. A. 


Nev.—Howard v. Wright, 38 Nev. 
26, 143, P 1184; 
= NJ. .—Cobb v. Davenport, 32 N. J. 
Y.—Treadwell v. Inslee, 120 N. 
458, 24 NE 651; Heughes v. Galusha 
Sipwe Co., 133 App. Div. 814, 118 NYS 
109; Pearsall v. Westcott, 45 App. 
Div. 34,:60 NYS 816; Heaton v. New 
York Cent., etc., R. Co., 86 Misc. 467, 
149 NYS 71. 
Wash.—Davison v. Columbia Lodge 


38. 82155 Piel 0 ORE ste 4 Gil eel Gam ee 
= ng.—Union Lighterage Co. Lon- 
(1903). 2 Ch. 


pee Graving Dock Co., 
N. S.—Mason v. Davison, 27 N. S. 


84 

Ont.—Adams v. Fairweather, 13 
Ont. L. 490. 

“No actual user can be suffi- 


cient to satisfy the statute, unless 
during the whole of the statutory 
term (whether acts of user be proved 
in each year or not) the user is 
enough at any rate to carry to the 
mind of a reasonable person who.is 
in possession of the servient tene- 
ment, the fact that a continuoas right 
to enjoyment is being asserted, and. 
ought to be resisted if such right is 
not recognised and if resistance to 
it is intended.” Hollins v. Verney, 13 
QW By Dis304, Bibs LO, RC wsO aLauot 
Watson v. Jackson, 31 Ont. L. 481, 
490, 6 OntWN 509, 19 DomLR 733; 
rte v. Fairweather, 13 Ont. L. 
[a] Raising duty to make in- 
quiry.—In the absence of express 
notice the enjoyment must be of such 
a character that an ordinary owner 
of land, diligent in the protection of 
his interests, would have or must 
be taken to have, a reasonable 
opportunity of becoming aware of 
that enjoyment. Davison v. Colum- 
bia Lodge No. 8, K. P., 90 Wash. 461, 
156P 13833 Union Lighterage COFENe 
London Graving Dock Co., [1902] 2 
Ch. 557; Adams v. Fairweather, 13 
Ont. L. 490. 

[b] Nature and extent of user 
shown by a person claiming an ease- 
ment by prescription must be such 
as to indicate the nature and ex- 
tent of the alleged right with as much 
certainty and definiteness as would 
be necessary in an actual grant of 
the eee claimed. Mason v. Davison, 
27_N, 84. 

70. Sunt —Silva v. Hawn, 10 Cal. 
A. 544, 102.P 952. 

Conn.—Alderman v. New Haven, 81 
Conn. 137, 70 A 626, 18 LRANS 74. 

Mass.—O’Brien v. Goodrich, 177 
Mass. 32, 58 NE 151. 

N. Y.-_Hindley v. Manhattan R. 
Co., 185 N. Y. 335, 78 NE 276; Ward 
Vv. Warren, 82 N.Y. 265, 11 NYWkly 
Dig 89 (aff 15 Hun 600]; Pearsall v. 
Westcott, 45 App. Div. 34, 60 NYS 


Vt.—Barber v. Bailey, 86 Vt. 219, 

84 A 608, 44 LRANS 98. 
Wash.—Davison v. Columbia Lodge 

Nos 8, K.  P., 90° Wash. 461) °156) 42 


ao 
“No particular act or series of acts 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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form the foundation of a right to an easement,”! and 
while evidence is admissible to show nonacquiescence, 
although there was knowledge,’? yet, it is in general 
unnecessary that the element of ‘‘acquiescence’’ be 
shown independently of ‘‘knowledge’’ in the com- 
mon acceptation of that term," that is, that an affirm- 
ative permission or consent be given in addition to 
On the contrary in the 
absence of statutes providing otherwise, if the owner 
has actual or constructive knowledge of the user and 
takes no steps to prevent the adverse claimant from 
his continucus enjoyment of the right claimed by him, 
he will be considered to have acquiesced in the use.?5 
d. Continuous and Uninterrupted—(1) 

To acquire an easement by prescription 
the use must be continuous and uninterrupted.’® or, 
as stated in some decisions, the use must be ‘‘ peace- 
able and not contentious.’’™’ But the terms ‘‘continu- 
and ‘‘uninterrupted’’ as used in this connection 
are not synonymous, since use of an easement may be 


the hostile claim of right.74 


[§ 36] 
In General. 


ous’’ 


is necessary to be done in order that 
the possession may be notorious, but 
any visible act which clearly demon- 
strates an intention to claim owner- 
ship and possession will be sufficient 
to establish claim of adverse posses- 
sion. Such claim may be made out by 
visible acts, without any assertions 
by word of mouth. When the use is 
not secret or clandestine, but open, 
visible and notorious, the presump- 
tion of knowledge follows.’ Silva v. 
Hawn, 10 Cal. A. 544, 552,102 P 952. 

71. Allen v. Michel, 38 Ill. A. 313. 

72. Allen v. Michel, 38 Ill. A. 313. 

73. Silva v. Hawn, 10 Cal. A. 544, 
102 P 952. 

74, Silva v. Hawn, 10 Cal. A. 544, 
102 P 952; and cases "infra note 75. 

75. Cal.—Silva v. Hawn, 10 Cal. A. 
644, 102 P 952. 

Til. Warren v. Jacksonville, 15 Ill. 
236, 58 AmD 610 

Mass.—O’Brien v. Goodrich, 
Mass. 32, 58 NE 151. 

N. Y.—Ward v. 
265; Bushey v. Santiff, 86 Hun 384, 
33 NYS 473. 

Pa.—Reimer v. Stuber, 20 Pa. 458, 
59 AmD 744. 

Vt.—Tracy v. Atherton, 36 Vt. 503. 

76. Ala.—Jesse French Piano, etc., 
Co. v. Forbes, 135 Ala. 277, 33 S 183; 
Wright v. Moore, 88 Ala. 593, 82 AmD 
731 


Ark.—Johnson AF ane 47 Ark. 66, 
2 SW 329, 14 SW 4 

* Cal.— Barlow v. Pyink, 171 Cal. 165, 
152 P 290; Myers v. Berven, 166 Cal. 
484, 137 Pp 260; Pollard v. Rebman, 
162 Cal. 633, i24 P 235; Smith v. 
Hawkins, 107 Cale wl22% 42 P 453; 
Grigsby v. Clear Lake Water Works 
Co., 40 Cal. 396; American Co. v. Brad- 
ford, 27 Cal. 360; Richard v. Hupp, 4 
Cal. Unrep. Cas. 824, 37 P 920; La- 
pique v. Morrison, 29 Cal. A. 136, 154 

P 881; Silva v. Hawn, 10 Cal. A. 544, 
102 P 952: 

Ga.—Herndon v. Strickland, 86 Ga. 
223, 12 SE 642; Puryear v. Clements, 
53 Ga. 232. 

Till.—Schnellbacher v. Jobst, 271 
Tll. 319, 111 NE 138; Falter v. Packard, 
219 Ill. 356, 76 NE 495; Chicago, ete., 
Ra Coynys Hoag, 90: Ill: 339. 

Ind.—Gascho v. Lennert, 176 Ind.. 

677, 97 NE 6; Clay v. Pittsburg, etc., 
Bays Co., 164 Ind. 439, 79 NE 904; Pet- 
erson v. McCullough, 50 Ind. 35; 
Mitchell v. Parks, 26 Ind. 354; Gas- 
~kil v. Barnett, 52 ind. A. 654, 101 NE 
40; Lucas v. "Rhodes, 48 Ind. A. 211, 
94 NE 914. 
- Kan.— Jobling v. Tuttle, 75 Kan. 
351, 89 P 699, 9 LRANS 960; Phenix 
nS Co! aye Haskett, 64 Kan. 93, 67 P 
446. 

La.—Delahoussaye v. Judice, 13 La. 
Ann. 587, 71 AmD 521. 

Me.—Rollins v. Blackden, 112 Me. 
459, 92 A 521, AnnCas1917A4° 875; An- 
dersen v. Dyer, 107 Me. 342, 78 A 453; 
Morse v. Williams, 62 Me. "445; Man- 
sur v. Blake, 62 Me. 38; Gleason Vv. 
Tuttle, 46 Me. 288; Pierre vy. Fernald, 
26 Me. 436, 46 AmD 673. 


bch 
Warren, 82 N. Y..) 
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his protest.®® 
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Md.—Waters v. Snouffer, 88 Md. 
391, 41 A 785; Gladfelter v. Walker, 
40 Md. 1; Day v. Allender, 22 Md. 511. 

Mass.—-Hooten _ v. Barnard, 137 
Mass. 36; Keats v. Hugo, 115 "Mass. 
204, 15 AmR 80; Carrig v. Dee, 14 
Gray 583; Holland v. Long, 7 Gray 
486; Kilburn v. Adams, 7 Metc. 33, 
39 ‘AmD 754; Sargent v. Ballard, ) 
Pick: 251; Medford First Parish v. 
Pratt, 4 Pick. 222; Gayetty v. Beth- 
une, 144 Mass. 49, q oe, 188. 

Mich.—Dummer vy. U. S. Gypsum 
Co., 153 Mich. 622, 117 NW _ 317; 
Chapel v. Smith, 80 Mich. 100, 45 NW 

Minn. een CES ne v. Zimmerman, 
86 Minn. 70, 90 NW 156. 

Miss.—Bonelli. v. Blakemore, 66 
Miss. 136, 5 S 228, 14 AmSR 550. 

Nev._—Howard v. Wright, 38 Nev. 
25,.143.P 1184. 

Nig Se Wane v. Fletcher, 30 N. 

. 434. 

N. J.—Lehigh Valley R. Co. v. 
McFarlan, 30 N. J. Eq. 180 [rev on 
other grounds SPUN Jey ved aes 
Carlisle v. Cooper, 21 N. J. Ba. 576 

N. Y.—American Bank Note Co. v. 
New York Ey RR Co,,, 1290 Ni oY 252), 
29 NE 302; Smith v. ‘Floyd, 18 Barb. 
5223 Miller v. Garlock, 8 Barb. 153; 
Hart v. Vose, 19 Wend. 365; Parker 
v. Foote, 19 Wend. 309; Colvin v. Bur- 
net, 17 Wend. 564. 

N. C.—Geer v. Durham Water Co., 
127 N. C.°349; 37 SE 474. 

Pa. —_Zerbey v. Allan) 215.3Pa:-383, 
64 A 587; Hughesville Water Co. v. 
Person, 182 Pa. 450, 38 A 854; Jones 
v. Crow, 32 Pa. 398: Hudson v. Wat- 
son, 5 Pa. Super. 456. 

R. I.—Olney v. Fenner, 2 R. I. 211, 
5 LAME. 

S. C.—Whaley v. Stevens, 27 S. C. 
4 SE 145; Watt v. Trapp, 31 S. 
. 1386; Turnbull v. Rivers, 14 S. 
CeEASL. 15 Am Di622: 

Tenn.—McKinney v. Duncan, 121 
Tenn. 265, 118 SW 6838; Saunders v. 
Simpson, 97 Tenn. 382, 37 SW 195; 
Ferrell v. Ferrell, 1 Baxt. 329. 

Tex.—Texas Western R. Co v. Wil- 
son, 83 Tex. 153, 18 SW 325; American 
Cement Plaster Co. v. Acme Cement 
Plaster Co., (Civ. A.) 181 SW 257. 

Utah.—Bolton v. Murphy, 41 Utah 
591, 127 P 335. 

Vt.—Plimpton v. Converse, 42 Vt. 
712; Perrin v. Garfield, 37 Vt. 304; 
Shumway v. Simons, 1 Vt. 53. 

Va.—Kent v. Dobyns, 112 Va. 586, 
72 SE 139; Reid v. Garnett, 101 Va. 47, 
43 SE 182. 

Wash.—Philips v. Coumbe, 90 Wash. 
543) °1b63P) 535. 

W. Va.—Crosier v. Brown, 66 W. 
Va. 273, 66 SE 326, 25 LRANS 174. 

Wis.—Pentland v. Keep, 41 Wis. 
490; Sabine v. Johnson, 35 Wis. 185; 
Haag iv. Delorme, 30 Wis. 591. 

Eng.—Hollins v. Verney, i3 Q. B. D. 
304, 10 HRC 80; Lanfranchi v. Mac- 
Kenzie, L. R. 4 Eq. 421; Bailev v. An- 
pleyard, 8 A. & HB. 161; 35 HCL 531, 
112 Reprint 798; Livett v. Wilson, 3 
Bing. 115, 11. ECL 64, 130 Reprint 
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continuous without being uninterrupted in the tech- 
nical sense of the term.’® A substantial interruption 
during the period of adverse use is fatal to the 
elaim.79 And this is so whether the continuity of pos- 
session and enjoyment of the easement is broken by a 
cessation to enjoy it,8° or by some act on the part of 
the owner of the servient tenement.®+ 
of the use of an easement when brought to the knowl- 
edge of the claimant rebut the presumption of a 
grant,®2 unless such interruptions are promptly con- 
tested by the claimant and the easement reasserted.®® 
An easement cannot arise by prescription if the 
owner of the servient estate has habitually broken 
and interrupted the use at will®* or denied the right 
and threatened to put an end to the use and enjoy- 
ment of it,®> for it cannot be said that the owner has 
acquiesced in a right which has been exercised against 


Interruptions 


What Constitutes Such User®7—(a) 
.In General. The term ‘‘continuous and uninterrupt- 


457; Monmouthshire Canal Co. v. Har- 
ford, 1 C. M. & R. 614, 149 Reprint 
1226; Bright v. Walker, 1 C. M. & R. 
211, 149 Reprint 1057; Holden v. Til- 
ley, IVR. & FF: 650; Lowe v. Carpenter, 
15 Jur. 883; Ennor v. Barwell, 6 Jur. 
N.S. 1233. 
PP oa per ta sey nett v. Love, 13 Man. 
2 ahoe .—Loggie v. Montgomery, 38 N. 
N. S.—Petipas v. Myette, 47 N. S. 
270, 11 DomLR 483, 12 EastLR 637; 
Mason v. Davison, 27. N.S. 84. 
Ont.—Backus v. Smith, 5 Ont. A. 
341; Bolton v. Smith, 26 OntWR 461; 
Albertson v. Harpell, 11 OntWR 56; 
Davids v. Newell, 8 OntWR 297. 


77. U. §.—Stillman v. White Rock 
Mfg. Coe 23 EF. Cas. No. 13,446, 3 
Woodb. & M. 588. 


Cal.— Cave v. Crafts, 53 Cal. 135. 

N. J.—Trenton Water Power Co. Vv. 
pares 36 N. J. L. 335. 

Tex.—Rhodes v. Whitehead, 27 Tex. 
804, 84 AmD 681. 

Bng.— Dalton v. Angus, 6 Ann. Cas. 
740, 10 ERC 98; EHaton v. Swansea 
Waterworks Co., 17 0, Bridemi/ 267, 
79 ECL 267, 117 Reprint 1282. 

78. Alta Land, etc., Co. v. Hancock, 
85 Cal. 219, 24 P 645, 30 AmSR 217. 

79. Cal.—Bree v. ‘Wheeler, 129 Cal. 
145, 61 P 782; Ball v. Kebl, 95 Cal. 
ee 30, BY 780: "Cave v. Crafts, 53 Cal 

Conn.—Mineral Springs Mfg. Co. v. 
McCarthy, 67 Conn. 279, 34 A 1048. 

Ga Kirschner Vv. Western, ete, R. 
ets 67 Ga. 760 
yy Me.— yotillwell v. Foster, 80 Me. 333, 
,Mass—-Pollara v. Barnes, 2 Cush. 


Mo.—Nelson v. Nelson, 41 Mo. A. 


130. 
N. Y.—Tagegart v. eee R. 
Co., 57 Mise. 184,109 NYS 3 


so Wis Haag v. Detormbe 30 Wis. 
5 
wane S.—Mason v. Davison, 27 N. S. 
80. Pollard v. Barnes, 2 Cush. 
(Mass.) 191. 
81. Pollard v. Barnes, .2 Cush. 
(Mass.) 191. 


82. Dartnell v. Bidwell, 115 Me, 227, 
98 A 748; Smith v. Miller, 11 Gray 
(ase:) 145; Willey -v. Norfolk, etc., 

. Co., 96 N. C. 408, 1 SE 446; Hunter 
a Richards, 28 Ont. L. 267; Hunter 
v. Richards, 26 Ont. L. 458, 2 OntwN 
855, 18 OntWR 8138, 3 OntWN 1432, 22 
OntWR 498 


83. Willey Vv. Ne etc., R. Co., 
96 N. C. 408, 1 SE 44 
84 Kirschner v. Western ete., 


Co., 67 Ga. 760; Bales v. Rafferty, 164 
Ky. 511, 170 Sw 1184. 

85. McFarlin v. Essex Co., 10 Cush. 
(Mass.) 304; Reid v. Garnett, 101 Va. 
47, 43 SE 182. 

86. Chicago, etc., R. Co. v. Hoag, 90 
Tll. 339; Wooldridge v. Coughlin, 46 
W. Va. 345, 33 SE 233. 

87. Of ways see infra § 73. 
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ed use’’ has been defined as a use not interrupted by 
the act of the owner of the land or by voluntary 
abandonment by the party claiming the right;°° and 
it has been said that the correct rule, as to continuity 
of use to give a prescriptive right to an easement 
and what shall constitute such continuity, can be 
stated only with reference to the nature and char- 
acter of the right claimed.®® However, in order that 
user may be considered continuous, it is not neces- 
sary that it should be constant.°° Ordinarily, if when- 
ever the claimant needs it from time to time he makes 
use of it,®! and the acts constituting the user are of 
such frequency as to give notice to the landowner of 
the rights claimed against him,°? the user will be con- 
sidered continuous. And a fortiori a temporary non- 
user by agreement of the parties is not fatal.°* 
Nevertheless there must be such repeated acts of such 
character and at such intervals as afford a sufficient 
indication to the owner that an easement is claimed ;%* 
and a total cessation of the enjoyment of an easement 
for a considerable time such as to give the owner good 
reason to believe that the claim was abandoned is 
such an interruption of the user as will prevent the 
maturing of a prescriptive right.%° 

[§ 38] (b) Interruption by Acts in Pais. Con- 
tinuity of use is broken if the use of the easement is 
interrupted by the owner of the land by obstructions 
placed upon it in the exercise of his right to prevent 


88. Fankboner vy. Corder, 127 Ind. 
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period during which time of nonuser 


, [§§ 37-38 
the use of the land for the easement,®® and, inter- 
ference with the enjoyment of an easement by one in 
possession under the owner has the same effect as an 
interruption of adverse possession as the same act by 
owner himself.°? There is an interruption of contin- 
uity where land over which a right of way is claimed 
is plowed up and cultivated,°® whether by the owner 
or by his tenant ;°° where the landowner builds fences 
across a right of way;! where a bridge on a right of 
way over a stream is torn down;? where water is 
turned from the claimant’s ditch;? where an owner 
of land goes on the highway and fills up a ditch carry- 
ing surface water from the land of another proprie- 
tor over his own land;* where property in which 
another asserts an easement is conveyed, no excep- 
tion being made of the alleged right in the convey- 
ance;° or where the property is otherwise used in a 
manner inconsistent with the rights of the party 
claiming the easement.® If an obstruction to an un- 
authorized way is put up before the time of prescrip- 
tion has run the running of the time will be inter- 
rupted, although the obstruction is very soon torn 
down and the use of the way resumed.’ But it has 
been held that placing of wires loosely across a road 
and pasturing cattle thereon does not constitute an 
interruption where no one’s passage was at any time 
interfered with by the wires;® that an obstruction of 
part of a space over all of which the claimant claims.a 


the opening through its fence, al- 


164, 26 NE 766. 
89. Hesperie Land, etc., Co. v. Rog- 
ay 83) Gal. 110, 23, BP .196, L7.AmSR 
90. Cal.— Myers v. Bervin, 166 Cal. 
484, 187 P 260; Hesperia Land, etc., 
Co. v. Rogers, 83 Cal. 10923 3 196, 17 
AmSR 209. 
Re een ash, v. Bodfish, 105 Mass. 
Mich.—Cornwell Mfg. Co. v. Swift, 
89 Mich. 503, 50 NW 1001 


Minn.—Swan_ v. Munch, 65 Minn. 
500, 67 NW 1002, 60 AmSR 491, 35 
LRA 743. 

| Miss.—Alcorn v. Sadler, 71 Miss. 
634, 14 S 444, 42 AmSR 484. 

' Mo.—Bunten v. Chicago, ete, R. 
Co., 50 Mo. A. 414. 

| Oh.—Schaeffer v. Clauda, 25 Oh, Cir. 
Ct. 249. 

| BWng.—Hollins v. Verney, 13 Q. B. 
D. 304, 10 ERC 80; Carr v. Foster, 3 
Q. B. 581, 48 ECL 876, 114 Reprint 
| 629; Cooper v. Straker, 40 Ch. D. 21. 
| 91. Hesperia Land, etc., Co. v. Rog- 
ens. §83)- Gal..10,.23 PP 196, 17 AmSR 
209; Swan-.v. Munch, 65 Minn. 500, 67 
NW 1002, 60 AmSR 491, 35 LRA 743; 
Schaeffer v. Clauda, 25 Oh. Cir. Ct. 249. 
| [a] Irrigation ‘ditches.—(1) Con- 
tinuity of user is not broken by rea- 
son of the fact that the ditch was in 
fact used for conveying water only 
during such portions of each season 
as it was needed for irrigation pur- 
poses. The mere fact that the use 
was omitted when not needed cannot 
be considered as breaking the contin- 
uity of use. Strong v. Baldwin, 154 
Calimi50> Of (Pali 8eot29 -AmSR, 249 
Silva v. Hawn, 10 Cal. A. 544, 102 PB 
952. (2) “The right is not abandoned 
to the use of a ditch to convey water 
for purposes of irrigation because wa- 
ter does not flow in it every day in 
the year. The party claimant does 
not need the ditch every day in the 
year, and the law does not require 
him, to constitute continuity of use, 
to use the water when he does not 
need it. If he has used the ditch at 
such times as he needed it, it is re- 
garded by the law as a continuous 
use.”’ Hesperia Land, ete., Co. v. 
Roses: Socal.» 10, 1is9235 Pa196 7 
AmSR 209. 

[b] Right of common.—Where it 
appeared that there was a cessation 
of user of a right of a common dur- 
ing two years of the prescriptive 


the commoner had no commonable 
beasts, and it further appeared that 
he had used the common both before 
and after the break of two years, the 
jury were justified in finding contin- 
ued enjoyment for the prescriptive 
period. Carr v. Foster, 3 Q. B. 581, 43 
ECL 876, 114 Reprint 629. 

925) Pollard vs Barnes; 2. Cush: 
(Mass.) 191; Gilford v. Winnipiseogee 
Lake Co., 52 N. H. 262; Hollins v. Ver- 
ney, 13 Q. B. D. 304, 10 ERC 80. 


ate Payne v. Shedden, 1 M. & Rob. 
94, Dartnell v. Bidwell, 115 Me. 


221, 98 AL %43; 

95. Mass.—Pollard v. 
Cush. 191. 

Mich.—Dummer v. U. S. Gypsum 
Co., 153 Mich. 622, 117 NW 317 

Wash. —Philips v. Coumbe, 90 
Wash. 5438, 156 P 535. 

Eng.—Hollins v. Verney, 13 Q. B. D 
A 10 ERC 80. 

B. C.—Feigenbaum v. Jackson, 8 B. 

C. 417. 

N. S.—Mason v. Davison, 27 N.S. 84. 

96. Lapique v. Morrison, 2'9- Gal. A. 
136, 154 P 881; Webster v. Lowell, 142 
Mass. 324, 8 NE 54; and cases infra 
notes 98 et seq. 

97. Waterman v. Moody, (Vt.) 103 
A 325. 

98. Cal.—Lapique v. Morrison, (A.) 
154 P 881. 

Conn.—Sears v. Hayt, 37 Conn. 406. 

eS v. Devereux, 5 Gray 


N. H.—Barker v. Clark, 4 N. H. 380, 
17 AmD 428. 

Vt.— Waterman v.Moody, 103 A 325. 

99. Waterman v. Moody, (Vt.) 103 
A325. 

1. Mass.—Aikens v. New York, ete., 
R. Co., 188 > Mass, - 547, 74 INH 929; 
Brayden v. New York, ete. R. Co., 
172 Mass. 225, 51 NE 1081. 

N. H.—Haserick v. Boulia-Gorrell 
Co..227 No Br121,7°88 ‘A998: 

Tenn.—Jackson v. Cody, (Ch. A.) 63 
SW 302. 

Tex.—Cunningham v. San Saba 
County, 11 Tex. Civ. A. 557, 32-SW 
928, 33 SW 892. 

Ont.—Albertson v. Harpell, 11 Ont 
WR 56. 

{a] Obstruction of opening through 
fence.—The running of the statute 
so as to give a right of way across 
a railroad by prescription is inter- 
rupted by the company’s obstructing 


Barnes, 2 


though the obstruction is torn down 
within a short time. Brayden v. New 
York, ete: R. Coj/i72ZsMass, 226, 25. 
NE i081. 

{[b] Fence with gate closed ex- 
cept at certain times.—Where, al- 
though the successive owners of a 
lot had used a way more or less con- 
tinuously since 1856, it was in 1865 
obstructed by a fence with a gate, 
which was closed except at certain 
times, and the way had not been 
opened since that time except at the 
pleasure of the holder of the estate 
over which it passed, no way by 
prescription existed. Haser.ck v. 
ERS -Gorrell Co., 77 N. H. 121, 88 

{c] Gate across way.—(1) That 
there was a gate maintained across 
an alley is of no consequence if the 
owner of’ the dominant estate and 
those under whom he claims used it 
whenever they chose to do so. De- 
muth v. Amweg, 90 Pa. 181. (2) The 
construction of a gate at the entrance 
of a private way may be consistent 
with an easement, if the use of the 
way is not thereby interrupted. Moll 
v. Hagerbaumer, 98 Nebr. 555, 153 
NW 560, 97 Nebr. 809, 151 NW 300. 

2% Wooldridge Mg Coughlin, 46 W. 
Va. 345, 33 SE 23 

3. Authors v. Aenea 22 Nev. 242, 
38 P 439; Wasatch Irrigation Co. v. 
Fulton, 23 Utah 468, 65 P 205. 

4 Schofield v. Cooper, 126 Iowa 


334, 102 NW 110. 
5. Rollins v. Blackden, 112 Me. 
459, 92 A 521, AnnCas1917A 875. 


6. Smith v. North Canyon Water 

16 Utah 194, 52 P 283. 
Brayden v. New York, ete. R. 
Co., 172 Mass... 225, 51 NE 1081; Moore 
Ve Bulgreen, 153 Mich. 261, 116 NW 
1005. But see Warren v. Van Norman, 
29 Ont. 84 (fifteen months before 
commencement of suit -defendant 
placed bars across the way and 
plaintiff threw them out and left 
them down every time they came to 
his notice; defendant followed up this 
interruption by building a wire fence 
across the terminus of the way; 
plaintiff cut the wires and threw 
them away leaving the approach 
open as before; and it was held that 
this interruption was insufficient to 
prevent the running of the statute). 
8.. Novinger v. Shoop, «Mo.) 201 
SW 64. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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right of way by adverse user does not. defeat his 
right to pass over the ways as reduced in width;® and 
that an isolated instance of attempted interruption 
of the user resulting in no actual interruption and 
followed by no attempt to test the right will not as a 
matter of law necessarily destroy the presumption of 
a grant founded on a user in other respects suffi- 


cient.1° 


Under the English and Canadian statutes, an inter- 
ruption, in order to be fatal, must be by some act of 
the adverse party, and must be acquiesced in by the 
party interrupted for a year after notice thereof .14 
(c) Temporary or Accidental Interrup- 
Temporary or accidental interruptions, such 
as interruptions in the use of a way or of water occa- 
sioned by a drought, or by the breaking of a dam, or 
by repairs to waterworks, are not fatal, provided the 
use is resumed within a reasonable time.!? 

(d) Verbal Complaints and Denials of 


[§ 39] 


tions. 


[§ 40] 
Right. In some jurisdictions mere denials of the 
9. Putnam v. Bowker, 11 Cush. 
(Mass.) 542. 
10. Connor v. Sullivan, 40 Conn. 26, 
16 AmR 10. 
11. Hollins v. Verney, 13 Q. B. D. 


304, 10 ERC 80; Battersea v. London 
Sewer Comrs., [1895] 2 Ch. 708; Til- 
bury? ve. Silva, 45 (Ch. D))985t)Pres- 
land v. Bingham, 41 Ch. D. 268; Glover 
v. Coleman, L. R. 10 C. P. 108; Flight 
v. Thomas, 11 A. & EH. 688, 39 ECL 
369, 113 Reprint 575; Battishill v. 
Reed, 18 C. B. 696, 86 ECL 696, 139 
Reprint 1544; Knock v. Bruce, 27 
Can. S. C. 664; McKay v. Bruce, 20 
709; Burnham v. Garvey, 27 


GUAEEC DC Os 
Wholey, 


Cal.—Cavanaugh  v. 
143 Cal. 164, 76 P 979. 
ie ee v. Doane, 17 Conn. 


Ga.—Everedge v. Alexander, 75 Ga. 


858. 
Ind.—Ogle v. Dill, 55 Ind. 130. 
85 SW 


Ky.—Chenault v. Gravitt, 
184, 27 KyL 408. 

Me.—Wood v. Kelley, 80 Me. 47. 

Miss.—Alcorn vy. Sadler, 71 Miss. 
634, 14 S 444, 42 AmSR 484. 

N. H.—Norway Plains Co. v, Brad- 
Jey, 52 N. H. 86. 

Oh.—Madden v. Pennsylvania R. 
Como Ob eCiry Cteis, ¢ 11 Oh Cir: 
Dec. 571. 

: Wis.—Murray v. Scribner, 74 Wis. 

602, 43 NW 549; Sabine v. Johnson, 35 
vis: 185; Haag v. Delorme, 30 Wis. 

L. 

Eng.—Hall v. Swift, 4 Bing. N. Cas. 
381, 33 ECL 768, 132 Reprint 834. 
ene B.—McLean v. Davis, 11 N. B. 

{a] A cessation of user of a water- 
course for a period of three years 
caused by a cessation in the flow of 
water is not such an interruption as 
will break the continuity of the user. 
Hall v. Swift, 4 Bing. N. Cas. 381, 33 
ECL 763, 132 Reprint 834 (it would 
be very dangerous to hold that a 
party should lose his right in con- 
Sequence of such an interruption; if 
such were the rule the extent of a 
dry season or other causes over 
which the party could have no con- 
trol might deprive him of a right 
established by the longest course of 
enjoyment). 

{b] The interruption of public 
travel across a railroad track, caused 
by the moving of a large number of 
trains, is not such an interruption as 
will defeat the acquisition of a pre- 
scriptive right to a highway. Mad- 
den v. Pennsylvania R. Co., 21 Oh. Cir. 
Cerise, all sOn Cir: Deer 54: 

{c] Temporary obstruction of 
way.—(1) One claiming the acquisi- 
tion of a right of way over land by 
prescription is not affected by tem- 
porary interruption owing to the ob- 
struction of the way. Cavanaugh v. 
Wholey, 143 Cal. 164, 76 P 979. (2) 
Especially where the landowner in- 
forms the person claiming the way 
that such obstruction is only tem- 
porary, and offers to allow him to 


seription.t? 


right, complaints, remonstranees, or prohibitions of 
user unaccompanied by any act which in law would 
amount to a disturbance and be actionable as such 
will not prevent the acquisition of a right by pre- 
In other jurisdictions, however, it is 
held that mere verbal complaints by the landowner, 
or verbal denials of the right, or prohibitions of user, 


are sufficient, without more, to interrupt the enjoy- 


[§ 41] 


ment of an easement,'* the theory being that such 
complaints show want of acquiescence on the part of 
the landowner;'®> and this may be so under express 
statutory provision.?® 
(e) Written Notice. 
utes an easement may be interrupted by the giving 
of the prescribed notice in writing to that effect.17 
[§ 42] (f) Interruption by Suit.ts 
tion of an action by the owner of the servient tene- 
ment, to test the right to the easement, constitutes an 
interruption of the use.1® No prescriptive right can 
be acquired where it is shown that the party claiming 


Under some stat- 


The institu- 


pass over a different piece of ground.| v. Diamond Mills Paper Co., 73 N. J. 


Chenault v. Gravitt, 85 SW 184, 27 


KyL 403; Butt v. Napier, 14 Bush 
Ck yz) 39. 

13. N. J.—Morris Canal, etc., Co. 
v. Diamond Mills Paper Co., 71 _N. 
J. Eq. 481, 64 A 746 [aff 73 N. J. Ea. 
414, 75 A 1101]; Lehigh Valley R. 
Co. v. McFarlan, 43 N. J. L. 605. But 
see Lehigh Valley R. Co. v. McFar- 
lan, 30 N. J. Eq. 180 [rev on other 
grounds 31 N. J. Hq. 706] (which con- 
tains a dictum to the effect that re- 
sistance by words is sufficient to pre- 
vent the presumption of a grant of 
an easement). 

Oh.—Holtsberry v. Bounds, 29 Oh. 
Civ Choate l slat .15e Obes st. 636, 60 
NE 1123]. 

Pa.—Demuth v. Amweg, 90 Pa. 181; 
Okeson v. Patterson, 29 Pa. 22; Hud- 
son v. Watson, 5 Pa. Super. 456. 

S.C. —Tordan vy. Wangs, 22'S. ©. 159. 

Tenn.—Ferrell v. Ferrell, 1 Baxt. 
329; Clayton v. Wise, 1 Tenn. Civ. A. 
620 


Vt.—Kimball v. Ladd, 42 Vt. 747. 

See also Cox v. Clough, 70 Cal. 345, 
347, 11 P 732 (where no issue as to 
verbal complaints or denial of right 
seems to have been raised, but it 
was said: ‘‘The peaceable possession 
must be disturbed, the continuity of 
such possession broken, within the 
statutory period, in order to defeat 
the plea, if otherwise supported by 
proof’’). 

[a] Reason for rule.—‘Protests 
and mere denials of right are evidence 
that the right is in dispute, as dis- 
tinguished from a contested right. 
If such protests and denials, unac- 
companied by an act which in law 
amounts to a disturbance and is ac- 
tionable as such, be permitted to put 
the right in abeyance . . ._ pre- 
seriptive rights [will] be placed up- 
on the most unstable of foundations. 
If they be not accompanied 
amovunting to a disturbance 
. . . in a legal sense, they are no 
interruptions or obstructions of the 
enjoyment.” Lehigh Valley R. Co. v. 
McFarland, 43 N. J. L. 605, 630. 

{b] Thus (1) where a party en- 
joys the use of an easement in a 
manner otherwise sufficient to gain 
a right by adverse use, he will not 
be prevented from acquiring the right 
even if the other party owning the 
servient estate verbally objects or 
denies the right occasionally during 
such user, if he does not in any 
way interfere or interrupt that en- 
joyment, having the power to do so, 
and the easement being of such a 
character that the owner of the dom- 
inant estate had only to enjoy the 
use without other adversary acts on 
his part. Kimball v. Ladd, 42 Vt. 
747. (2) A verbal protest against de- 
fendant’s act in discharging refuse 
from a paper mill into a canal was 
inefficient to arrest the running of 
time for the purpose of acquiring an 
easement to make such discharge by 
adverse user. Morris Canal, etc., Co. 


by acts 


Bae A475. AS TONS ath a Nee Os 
481, 64 A 746]. 

14. U. S—Stillman v. White Rock 
Mites Co; 223 i. Cass INO: wal dsb ta: 
Woodb. & M. 538; Tyler v. Wilkinson, 
24 F. Cas. No. 14,312, 4 Mason 397. 

Ill.—Chicago ete., R. Co. v. Hoag, 
90 Ill. 339; Ohio, etc., R. Co. v. Wach- 
ter, 23 Ill. A. 415, [aff 123 Il. 440, 
15 NE 279, 5 AmSR 532]. 

Me.—Rolins v. Blackden, 112 Me. 
459, 92 A 521, AnnCas1917A 875. 

Mass.—Powell v. Bagg, 8 Gray 441, 
69 AmD 262. 

i Ne C.—Ingraham v. Hough, 46 N. 

Va.—Reid v. Garnett, 101 Va. 47, 43 
SE 182; Field v. Brown, 24 Gratt, 
(65 Va.) 74; Nichols v. Aylor, 7 Leigh 
(34 Va.) 546. 

W. Va.—Crosier v. Brown, 66 W. 
Va. 273, 66 SE 326, 25 LRANS 174; 
Wooldridge v. Coughlin, 46 W. Va. 
345, 33 SE 238. 

Eng.—Bealey v. Shaw, 6 East 208, 
102 Reprint 1266. 

15. See cases supra note 14. 

{a] Reason for rule.—‘“‘In the 
matter of acquiescence, the creation 
of a prescriptive easement logically 
differs from the acquisition of a title 
to real estate by adverse possession. 
In the former the possession con- 
tinues in the owner of the servient 
estate, and the prescriptive right 
arises out of adverse use. In the 
latter, the owner is ousted from pos- 
session, and the right or title arises 
out of adverse possession; and noth- 
ing short of making entry, or legal 
action, will break the continuity of 
possession. Powell v. Bagg, 8 Gray 
(Mass.) 441, 69 AmD 262; Workman 
v. Curran, 89 Pa. 226; Washburn on 
Easements, page 163.” Rollins v. 
Blackden, 112 Me. 459, 465, 92 A 521, 
AnnCasi1917A 875. 

16. See statutory provisions. 

[a] In Massachusetts under Rev. 
L. c 130 § 38 an easement of way by 
use may be barred by a notice of an 
intention to prevent the acquisition 
of a right of way. Bigelow Carpet 
aes v. Wiggin, 209 Mass. 542, 95 NE 

17. See statutory provisions. 

_{aj] In Maine, under a statute pro- 
viding that an easement may be in- 
terrupted by a notice in writing 
served and recorded, the statutory 
method is not exclusive, and a letter 
notifying one claiming the easement 
that he has no right therein and that 
the writer owns the land free from 
any easement is a sufficient interrup- 
tion. Dartnell v. Bidwell, 115 Me. 
227, 98 A 743 (where it was said that 
the provision for recording is to per- 
petuate the evidence of the interrup- 
tion and give notice to third per- 
sons). 

18. See also Adverse Possession 
§ 166 et seq. 

19. Bunten v. Chicago, etc., R. Co:, 
50 Mo. A. 414; Workman vy. Curran, 
89\ Pa. 226. 
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the easement has been sued, during the prescriptive 
period, on account of his use thereof, and has paid 
damages,”° or has failed to appeal from an adverse 
judgment,” or has compromised the suit.22, However, 
a suit by a tenant does not interrupt the running of 
the prescriptive period against his landlord;?* and 
conversely the bringing of an action by the owner of 
the fee of the servient estate which is subsequently 
settled does not interrupt the running of the statute 
as to his tenant.?4 

[§ 43] (g) Admission of Superior Right in Land- 
owner.?> Where the person using the easement has, 
within the prescriptive period, acknowledged a su- 
perior right in the other party, such admission is 
fatal to his claim,?* as where he desists in his exercise 
of the right on demand of the owner of the servient 
estate and notice by his attorney,?’ or pays a con- 
sideration for the exercise of the right during a part 
of the prescriptive period.?* So a request for permis- 
sion to use the easement,?® or an offer to purchase the 
right, made during the prescriptive period,®° con- 
stitutes such an admission. And while a request for 
permission or an offer to purchase made after the 
expiration of the full prescriptive period is not fa- 
tal,*1 still it tends to show that the use during the 
prescriptive period was not adverse.°? Kquivocal and 
inconsistent declarations by the party claiming the 
easement, that he has enjoyed it by sufferance, are 
not sufficient to repel the presumption of a grant,°% 
and neither is an offer to purchase the fee of the 
servient estate.24 And a party claiming a right of 
‘way by prescription does not admit that his use there- 
of is permissive by merely agreeing, as a favor, that 
the owner of the servient tenement may change its 
location,®® especially if it is also agreed that a new 
way, as good as the former one, shall be opened.*® 
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[$§ 42-46 


Admission made by mistake. The fact that the 
admission was made by mistake is immaterial.** 

Admission made to third person. An admission 
made to one person does not prevent the prescription 
from running against others to whom no such admis- 
sion has been made.*® : 

[§ 44] (h) Unity of Ownership of Dominant and. 
Servient Estates. Unity of ownership of the domi- 
nant and servient estates, arising after the adverse 
use has commenced, constitutes a fatal interrup- 
tion ;°® and continuity of possession is broken where 
the person claiming the easement holds the servient. 
estate for part of the period as tenant of the owner.*® 
But the fact that the lessee of the dominant estate is 
at the same time the lessee of the servient estate will 
not break the continuity of the adverse use and inter- 
rupt the running of the statute;*+ nor does the fact. 
that the party claiming the easement has been at one 
time, during the prescriptive period, the owner of an 
undivided part of the servient tenement, interrupt. 
the continuity.*2 So also sundry tenants in common 
may acquire by adverse user for the benefit of, and as 
appurtenant to, the land owned in common an ease- 
ment over land owned by one of them in severalty.4* 
And continuance of the adverse use of an easement. 
for the necessary period, as found, is not negatived 
by the fact incidentally appearing that the party 
claiming the easement was at one time the executor 
of the then owner of the land.44 

[§ 45] (i) Death of Owner of Servient Tene- 
ment.*° The death of the owner of the servient. 
tenement during the prescriptive period does not 
of itself cause an interruption in the use of an 
easement.*® 

[§ 46] (j) Occasional Trespass. Mere occasional 
acts of trespass do not satisfy the rule that the user 


20. Harmon yv. Carter, (Tenn. Ch.] ment does not show an admission of 36. Bright v. Dunn, 15 SW 7, 779, 
A.) 59 SW 656; Cobb v. Smith, 38]a superior right in the owner of the|12 KyL 689. 
Wis. 21. servient tenement; and the fact that 37. Mitchell v. Walker, 2 Aik (Vt.) 
21. Eaton v. Swansea Waterworks | the latter supposed the letter to re-| 266, 16 AmD 710. 
Co., 17 Q. B. 267, 79 ECL 267, 117] fer to the right of way in controversy 38. Lynn v. Thomson, 17 S. C. 129. 
Reprint 1282. is immaterial. Tracy v. Atherton, 36 39. Conn.—Whiting v. Gaylord, 6€ 
22. Postlethwaite v, Payne} 8 Ind. | Vt. 503. : Conn. 337, 34 A $85, 50 AmSR 87; 
104. 30. Sumner vy. Tileston, 7 Pick.| Manning v. Smith, 6 Conn, 289. 


23. Goldstrom ov. Interborough 
Rapid Transit Co., 115 App. Div. 323, 
100 NYS 911. 

24. Burke v. Manhattan R. Co., 120 
App. Div. 684, 105 NYS 828. ’ 

25. See also Adverse Possession § 
137 et seq. 


26. Me.—Rollins v. Blackden, 112 
Me. 459, 92 A 521, AnnCas1917A_ 875. 
Mass.—Sumner v. Tileston, 7 Pick. 


198. 

N. H.—Watkins v. Peck, 13 N. H. 
360. 40 AmD 156. 

N. Y.—Hindley v. Manhattan R. Co., 
103 App. Div. 504, 98 NYS 53: Hind- 
ley v. Metronolitan El. R. Co., 42 
Mise. 56, 85 NYS 561; Colvin v. Bur- 
net. 17 Wend. 544. ; 

Tex.—Texas Western R. Co v. Wil- 
son, 83 Tex. 153, 18 SW 325. 

Utah.—Wasatch Irrigation Co. v. 
Fulton, 23 Utah 468, 65 P 205. 

Vt.—Weed v. Keenan, 60 Vt. 74. 13 
A 804, 6 AmSR 93; Mitchell v. Walker, 
2 Aik. 266. 16 AmD 710. 

Wash.—Petterson v. 45 
Wash. 307. 88 P 206. 

Enge.—Hyman v. Van den Bergh, 
[1908] 1 Ch. 167. 

27. Rollins:v. Blackden, 112 Me. 
459, 92 A 521, AnnCas1917A_ 875. 


Waske, 


28. Petterson v. Waske, 45 Wash. 
307. 88 P 206. 
29. Weed vy. Keenan, 60 Vt. 74, 13 


fa] Request for permission to use 
another easement.—Evidence that the 
person claiming a right of way wrote 
to the owner of the servient tene- 
ment asking permission to use an- 
other right of way across such tene- 


(Mass.) 198; Watkins v. Peck, 13 N. 
H. 360, 40 AmD 156. 

{a] Limitation of rule.—Where 
the owner of the servient tenement 
has recognized the right of the party 
claiming the easement, the fact that 
the latter has once or twice offered 
to purchase the right is immaterial. 
Kana v. Bolton, 36 N. J. Eq. 21. 

31. Watkins v. Peck, 13 N. H. 360, 
40 AmD 156; Weed v. Keenan, €0 Vt. 
74,13 A 804, 6 AmSR 93. See Cen- 
terville, ete., Irr. Ditch Co. v. Sanger 
umber, .Co;,.440) Cal. 385. 73, 2. 1079 
(holding that a promise of defend- 
ant’s manager to cause a truss bridge 
to be constructed across the canal to 
support a flume, made after defend- 
ant had acquired a prescriptive title 
to maintain the flume as originally 
constructed, and made without the 
authority of defendant, cannot prove 
a license, or affect the prescriptive 


eae: See also Adverse Possession 
" 82. Perrin v. Garfield, 37 Vt. 304; 


Tracy v. Atherton. 36 Vt. 503. See 
also Adverse Possession § 141 

{a] Thus a right of way having 
become established by adverse use 
will not be divested by applying for 
and obtaining a license to use it, but 
it would be strong evidence to show 
that the previous use was,.not under 
a claim of right. Tracy v. Atherton, 


36 Vt. 503. 

33. Pierce v. Cloud, 42 Pa. 102, 82 
AmD 496 

34. Zell v. Universalist Soc., 119 


Pa. 390, 13 A 447, 4 AmSR 654. 
35. Bright v. Dunn, 15 SW 7, 779, 
12 KyL 689. 


Me.—Mansur v. Blake, 62 Me. 88. 

Mass.—Gayetty v. Bethune, 14 
Mass. 49, 7 AmD 188. 

Eng.—Damper v. Bassett, [1901] 2 


Ch. 350; Battishill v. Reed, 18 C. B. 
696, 86 ECL 696, 139 Reprint 1544. 
Ont.—Re Cockburn, 27 Ont. 450; 


Stohart v Hilliard, 19 Ont. 542. 

40. Pierre v. Fernald, 26 Me. 436, 
46 AmD 573; Vossen-v. Dautel, 116 
Mo. 379, 22 SW 734; Sassman v. Col- 
lins,.538 Tex. Civ. A. 71; 74, 125° Sw. 
3837 [cit Cyc]. 

1. Franz v. Mendonca, 131 Cal. 
205, 63 P 361. 

42. Reed v. West. 16 Gray (Mass.) 
283, 285 (“The title of Bliss, [the 
claimant] to one undivided third part 
of the defendant’s close as tenant in 
common did not constitute such a 
unity, for it did not authorize him to 
set apart any portion of the close 
for a private way for himself, as if 
he had been sole owner; but his use 
of the way during the time of his 
tenancy in common must have been 
#Oy Shse to his co-tenants’’). 

37 Conn. 136. 

44. Alling Realty Co. v. Olderman, 
90 Conn. 241, 96 A 944, 

45. See Adverse Possession § 112. 

46. Arbuckle v. Ward. 29 Vt. 43 
(where, after the death of the owner 
of the servient tenement, his widow 
sold the land on which the easement 
was located, reserving to herself the 
right to use such easement, such res- 
ervation did not interrupt the running 
of the prescription in favor of an- 
other party who had commenced to 
use the easement). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


Bradley’s Fish Co. v. Dudley,. 


‘ 


a §§ 46-49) 


must be continuous.*? 
[§ 47] (k) Interruption by Stranger.+® 
' porary intrusion or occasional trespass by a stranger 
does not interrupt the running of the statute in be- 
half of one who seeks to acquire an easement in 
land;*® and it has been held that there can be no 
effective interruption except by the owner of the 
servient tenement, or those in privity with him.*° 
{[§ 48] (1) Interruption after Expiration of Pre- 
scriptive Period. At common law an interruption 
occuring after the easement has been used continu- 
ously for the prescriptive period is not fatal unless 
it is so long continued as to amount to an abandon- 
ment by nonuser.® But where the owner of the ser- 
vient estate obstructs the easement, adversely and 
continuously, for more than twenty years, a new 
grant will be presumed in his favor against the form- 


er owner of the easement.°2 


The English and Canadian statutes provide that 


47. Zerbey v. Allan, 215 Pa. 383, 64 
A 587; Hughesville Water Co. v. Per- 
son, 182 Pa. 450, 38 A 584; Bolton v. 
Smith, 26 OntWR 461. 

[a] “The occasional theft of a 
timber tree from the lands of one’s 
neighbor could not, no matter how 
long continued, confer a right on the 
thief to take away a timber tree at 
his pleasure.” Hughesville Water Co. 
v. Person, 182 Pa. 450, 453, 38 A 584. 
ies See also Adverse Possession 


49, Dorntee v. Lyons, (Mass.) 112 


{a] Thus continuity of possession 
is not broken by a temporary inter- 
ference with the use owing to the ob- 
struction of the way by a third per- 
son on other land. Cavanaugh v. 
Wholey, 143 Cal. 164, 76 P 979. 

50. Mcintyre v. Talbot, 62 Me. 312. 

51. Mich.—Berkey, etc., Furniture 
Co. v. Valley City Milling Co., 194 
els 234, 160 NW 648 (recognizing 
rule 

N. Y.—Hamilton v. White, 5 N. Y. 
9; Hinckel v. Stevens, 35 App. Div. 5, 
54 NYS 457 [rev on another point 
165 N. Y. 171, 58 NE 879] 

Oh.—Madden vy. Pennsylvania R. 
Cot S21 OhseCir wt. (3,4 LLuOb. / Cir: 
Dec. 571. 

Wis.—Johnson v. Boorman, 63 Wis. 
268, 22 NW 514. 

Eng.—Aynsley v. Glover, L. R. 10 
Ch. 283, 3 ERC 19; Welcome v. Upton, 
6 M. & W. 536, 151 Reprint 524. 

Ont.—Re Cockburn, 27 Ont. 450. 

{a] Placing of a sign by a third 
person whose lot adjoined the way 
stating that the way was private and 
its use at the owner’s risk did not 
constitute any interference where the 
way had been in use for twenty-five 
years before the erection of the sign, 
and the sign appeared designed to 
avoid liability for injury rather than 
to assert dominion. Berkey, etc., Fur- 
niture Co. v. Valley City Milling Co., 
194 Mich. 234, 160 NW 648. 

52. Louisville, etc., R. Co. v. Moss- 
man, 90 Tenn. 157, 16 SW 64, 25 AmSR 
670. 

53. Hollins v. Verney, 13 Q. B. D. 
304, 10 ERC 80; Battersea v. London 
Sewer Comrs., [1895] 2 Ch. 708; Par- 
ker v. Mitchell, 11 A. & B. 788, 39 ECL 
418,. 113 Reprint Gio; Battishill v. 
Reed, 18 C. B. 696, 86 ECL 696, 139 
Reprint 1544; Cooper v. Hubbuck, 9 
sur. NAS: 57D; Beytagh v. Cassidy, 16 
ey Rep. 403; Watson v. Jackson, 31 

Ont. Vicee48d,, SL porate oops 10 
OntWN 509 [mod 30 Ont. L. 517]; Re 
Cockburn, 27 Ont. 450; McKay Ng 
Bruce, 20 Ont. 709; i MeKechnie v. Mc- 
Keyes, LOR Use TO BSs87- 

54. Collis v. Home, ete., Stores, 
Litd., £1904) AL C.-179 (by Lord Mac- 
naghten). To same effect Hyman v. 
Van den Bergh, [1908] 1 Ch. 167 (no 
absolute or indefeasible right to the 
access and use of light can be ac- 
quired under the Prescription Act of 
1832, until the right is brought in 
question in some action or suit; and 
until it is so brought in question the 
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| each of the respective periods of use prescribed 


A tem- 


have been used 


into question.®4 
[§ 49] e. 


years before such interruption ocecurred.®* 
cision of the house of lords, it was said that the 
period of twenty years’ enjoyment specified in the 
prescription act does not create an absolute and in-. 
defeasible right made on expiration of the period. 
The period is not a period in gross, but a period next 
before some suit or action wherein the claim or mat- 
ter to which such period may relate has been brought 


therein shall be deemed and taken to be the period 
next before some suit or action wherein the claim 
shall be brought into question; and under these stat- 
utes an interruption which occurs before the bringing 
of an action is fatal, even though the easement may 


continuously for twenty or forty 
In a de- 


Adverse®>—(1) In General. In order 


to give title by prescription the use and enjoyment 


right is inchoate only; the enjoyment 
relied on to establish the right must 
be twenty years next preceding some 
action or suit). 

[a] Where the easement is claimed 
by immemorial use, independently of 
the statute, an interruption after the 
expiration of the prescriptiv: period 
is pot fatal. Aynsley v. Glover, L. R. 
Bb) Gia pORISH) ie HSK On ale), 

2500: See Adverse Possession §§ 205- 

56. U. S.—District of Columbia v. 
Robinson, 180 U. S. 92, 21 SCt 283, 
45 L. ed. 440; Chisolm v. Caines, 67 
Fed. 285. 

Ala.—Hill v. Wing, 193 Ala. 312, 69 
S 445; Barker v. Mobile Electric Co., 
55 S 364; Sharpe v. Marcus, 137 Ala. 
147,338 821; Jesse French Pjano, etc., 
Corny. Forbes, 135 Ala. 277, 33 s 183; 
Stewart v. White, 128 Ala. 202, 30 Ss 
526, 55 LRA 211; Harper v. State, 109 
Ala. 66, 19 S 901; Ward v. Neal, 37 
Ala. 500; Polly v. "McCall, 37 Ala. 20; 
Roundtree v. Brantley, 34 Ala. 544, 73 
AmD 470. 

Ariz. Roean v. Estrada, 6 Ariz. 248, 
56 P72 


Ee Mreanock v. Owen, 105 Ark.. 


460, 151 SW 995; Clay v. Penzel, 79 
Ark. 5, 94 SW. 705 [cit Cyc]; John- 
son v. Lewis, 47 Ark. 66, 2 SW 329. 

Cal.—Barlow vy. Frink, 171 Cal. 165, 
152 P 290; Clarke v. Clarke, 123 Cal. 
667, 66 P 10; Smith v. Hawiins, 110 
Cal. 122, 42 P 453; Heintzen v. Bin- 
ninger, 79 Cal, 5, 21 P 377; Thomas v. 
England, 71 Cal. 456, 12 P 491; Rich- 
ard v. Hupp, 4 Cal. Unrep, Cas 824, 37 
P 920; Brandon v. Umpqua Lumber, 
etc., Co., 26 Cal. A. 96, 146 P 46; Tar- 
pey v. Veith, 22 Cal. .A. 289, 134 P 
367; Pinheiro v. Bettencourt, 17 Cal. 
A. 111, 118 P 941. 

Conn.—Whiting v. Gaylord, 66 Conn. 
337, 34 A 85, 50 AmSR 87; Black v. 
O’Hara, 54 Conn. 17, 5 A 598; Brad- 
ley’s Fish Co. v. Dudley, 37 Conn. 136; 
Tucker v. Jewett, 11 Conn, 311. 

Del.—Pennington v. Lewis, 20 Del. 
447, 56 A 378; Derrickson v. Springer, 
5 Del. 21; Baynard v. Every Evening 
Printing Co., 9 Del. Ch. 127, 77 A 885. 

T11.—Schnellbacher v. Jobst, 271 Ill. 
319, 111 NE 138; Thorworth v. Scheets, 
269 Ill. 573, 110 NE 42; Falter v. 
Packard, 219 Ill. 356,-76 NE 495; 
Chicago, ete., R. Co. v. Hammend, 210 
Ill. 187, 71 NE 576; Chicago, etc., R. 
Coz... Johnson, 205 111" 598, 68: NE 
1112; Chicago, ete., Co. v. Ives, 202 Ill. 
69, 66 NE 940; Rose v. Farmington, 
196 Ill. 226, 68 NE 631; Cleveland, etc., 
R. Co. v. Munsell, 192 Ill. 430, €1 NE 
874; Lambe v. Manning, 171 Ill. 612, 
49 NB 599; Brushy Mound v. McClin- 
tock, 150 Ill. 129, 36 NE 976; Chicago, 
etc., R. Co. v. Hoag, OSL 339, 

Ind.—Smith v. Ponsford, 184 Ind. 
53, 110 NE 194; Clay v. Pittsburg, etc., 
R. Co., 164 Ind. 439, 73 NE 904; Peter- 
son v. McCullough, 50 Ind. 35; Gaskil 
v. Barnett. 52 Ind. A. 654, 101 NE 40; 
Lueas v. Rhoades, 48 Ind. A. 211, 94 
NE 914; Kibbevy v. Richards, 30 Ind. A. 
101, 65 NE 541, 96 AmSR 333; Terre 


of the right claimed must be adverse,5* and must con- 


A. 273, 42 NE 756. 

Iowa.—Roberts v. Madison County, 
167 NW 644; Gates v. Colfax Northern 
R. Co., 177 Iowa 690, 159 NW 456; 
Lehfeldt v. Bachmann, 175 Iowa 202° 
157 NW _ 456; Friday v.,Henah, 113 
Iowa 425, 85 NW 768. 

Kan.— Sexton v. Holt, 91- Kan. 26, 
136 P 934; Jobling v. Tuttle, 75 Kan. 
351, 89 P 699, 9 LRANS 960; Phoenix 
Ins. Co. v. Haskett, 64 Kan. 93, 67 P 
446; Atchison, ete., R. Co. v. Conlon, 
62 Kan. 416, 63 P 432, 53 LRA 781. 

Ky.—Shields Vv. Patterson, 170 Ky. 
422, 186 SW 142; Warth v. Baldwin, 
84 SW 1148, 27 Kyl 339; Louisville, 
Cte. wat. CO. Ve Dickey: 72 SW 332, 
24 KyL 1710; Patterson v. Griffith, 62 
SW 884, 23 KyL 334; Abell v. Payne, 
62 SW 880, 23 KyL 243: Thornton v. 
Louisville, ete. R. Co.,. 39 SW 694, 
19 KyL 96; Hall v. McLeod, 2 Metc. 
98, 74 AmD 400; Manier v. ‘Myers, 6 
B. Mon. 132; Manier v. Myers, 4 B. 
Mon. 514. 

Me.—Doten v. Bartlett, 107 Me. 351, 
78 A 456, 32 LRANS 1075; Blanchard 
Vv. Moulton, 63 Me. 434; Morse v. Wil- 
liams, 62 ‘Me. 445; Moore v. Moore, 
61 Me. 417; Veazie v. Dwinel, 50 Me. - 
479; Nelson v. Butterfield, 21 Me. 220; 
Donnell v. Clark, 19 Me. 174; Tinkham 
v. Arnold, 3 Me. 120 

Md.—Waters v. Snouffer, 88 Md. 
391, 41 A 785; Barry v. Edlavitch, 84 
Ma. 95, 35 & 170, 83 LRA 294; Clark 


Ve Henckel, 26 A 1039; Day v. Al- 
lender, 22 Md. 511. 
Mass.—Deerfield v. Connecticut 


River R. Co., 144 Mass. 325, 11 NE 
105; Hooten v. Barnard, 137 Mass. 36; 
Carrig v. Dee, 14 Gray 583; McFarlin 
v. Essex Co., 10 Cush. 804; Kilburn 
v. Adams, 7 Metc. 33, 39 AmD 754; 
Baker v. Boston, 12 Pick. 184, 22 AmD 
421; Melvin v. Whiting, 10 Pick. 295, 
20 AmD 524; Sargent v. Ballard, 9 
Pick. - 251; Church v.: Burghardt, 8 
Pick. 327; Sumner v. Tileston, 7 Pick. 
198; Odiorne v. Wade, 5 Pick. 421; 
Medford First Parish v. Pratt, 4 Pick. 
222; Hill v. Crosby,, 2 Pick. 466, 13 
AmD 448; Gayetty v. Bethune, 14 
Mass. 49, 7 AmD 188. 

Mich.—Peo. v. Ferguson, 119 Mich. 
373, 78 NW 334; Morgan v. Meuth, 60 
Mich. 238, 27 NW 509. 

Minn. —Schulenberg v. Zimmerman, 
86 Minn. 70, 90 NW 156. 

Mo. —Anthony v. Kennard Bldg. Co., 
183 Mo. 704, 87 SW 921; Smith v. Se- 
dalia, 152 Mo. 283, 53 SW 907, 48 
LRA 711; Bruner "Granitoid Co. We 
Glencoe Lime, etc., Co., 169 Mo. A. 
295, 152 SW 601; Hurt v. Adams, 86 
Mo. A. 73. 

Mont.—Chessman vy. Hale, 21 Mont. 
577, 79 P 254, 68 LRA 410, 3 AnnCas 
1038; Talbott v. Butte City Water Co., 
29 Mont. 17, 73 P 1111 

Nebr.—Moll  v. Hagerbaumer, oT 
Nebr. 809, 151 NW 300; Engle v. Hunt, 
50 Nebr. 358, 69 NW 970. 

Nev.—Dick v. Bird, 14 Nev 161. 

N. H.—Beach v. Morgan, 67 N. H. 
529. 41 A 349, 68 AmSR 692; Wallace 


Haute, CLG nis ‘Co. v. Zehner, 15 Ind.lv. Fletcher, 30 N. H. 434. 
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tinue for the prescriptive period. 87 


[§ 50] (2) What User is Adverse—(a)—In Gen- 
Adverse user has been variously defined as use 
under a claim of right known to the owner of the ser- 
vient tenement;°’ use without license or permis- 
sion;®°? use whenever desired without permission 
asked or objection made;°° use such as the owner of 
an easement would make of it, without permission 
asked or given, and disregarding entirely the claims 


eral. 


aR Roa v. Davenport, 32 N. J. 


L. 9 

N. Y.—American Bank-Note Co. v. 
New York Hl. R. Co., 129 N. Y. 252, 
29 NE 302; White v. Spencer, 14 N. 
Y. 247; Buffalo v. Delaware, L., etc., 
R. Co., 68 App. Div. 488, 74 "NYS 343 
{aff 178 N. Y. 561 mem, 70 NE 1097]; 
Tndia Wharf Brewing Co. v. Brooklyn 
Wharf, etc., Co., 59 App. Div. 83, 69 
NYS) 274 [app dism 173 N.) Y.. 267; 
65 NE,985]; Smith v..Floyd, 18 Barb. 
522; Miller v. Garlock, 8 Barb. 153; 
Heaton v. New York Cent., etc., R. Co., 
86 Misc. 467, 149 NYS 71; Luce v. 
Carley, 24> Wend. 451, 35 AmD 637; 
Hart v. Vose, 19 Wend. 365; Parker 
v. Foote, 19 Wend. 309; Colvin v. Bur- 
net, 17 Wend. 564. 

N. C.—Snowden v. Bell, 159 N. C. 
497, 75 SE 721; Geer v. Durham Water 
Co., 127 N.C. "349, 87 SE 474; Boyden 
v. ‘Achenbach, 86 N. C. 3905 Boyden v. 


wmehenbachy, 79. IN. GC. 3393 \ Rays ww. 
Mipseomb, 48h Nw Cs 185 3= Smith eeyv. 
Bennett, 46 N. C. 372; Mebane v. Pat- 


rick, 46’N. C. 23; Felton v. Simpson, 
33 ENE C2840 

Oh.—Pavey v. Vance, 56 Oh. St. 162, 
46 NE 898; Schaeffer v. Clauda, 25 Oh. 
Cir. Ct. 249; Gustafson v. Ursales, 20 
OlpeGira ty IN Sues oO. One As Lae. 

Or.—Hume v. Packing Co., 51 Or. 
29) Sooo lL, 92 P.1065,.596>P 866, 131 
AmSR 732, 31 LRANS 396. 

Pa.—Bennett v. Biddle, 140 Pa. 396, 
21 A 363; Demuth v. Amweg, 90 Pa. 
181; Workman v. Curran, 89 Pa. 226; 
Jones v. Crow, 32 Pa. 398; Esling v. 
Williams, 10 Pa. 126; Hudson v. Wat- 
son, 5 Pa. Super, 456, 2 Pa. Super. 
422; Delevan v. Champlin, 4 LackJur 
259; O’Brien’s App., 11 WklyNC 229. 

S. C.—Williams v. Haile Gold Min. 
Co., 85 S. C. 1, 66 SE 117, 1057; Bailey 
v. Gray, 53 S, C. 503, 31 SE 354; Wha- 
ley v. Stevens, 27 S. C. 549, 4 SBD) 145; 
Hutto v. Tindall, 40 8. GL. 396; Na- 
pier v. Bulwinkle, 39 Cr day co hs 
Nash v. Peden, 28 SGRA UL 17; Hoge v. 
Gill, 26) (S.C: a0 329; McKee v. Gar- 
ret, ale Sh Chey 341; Rowland v. Wolfe, 
iisei@e bb, 19 AmD 651. 

Tenn.—McKinney v. Dunece?n, 121 
Tenn. 265, 118 SW 6838; Connor v. 
Frierson, 98 Tenn. 183, 38 SW 1031; 
Saunders v. Simpson, 97 Tenn. 382, 
37 SW 195; Ferrell v. Ferrell, 1 Baxt. 
gees Murray v. Ealy, (Ch. A.) 57 SW 

Tex.—kKlein v. Gehrung, 25 Tex. 
Suppl. 232,78 AmD 565; American Ce- 
ment Plaster Co. v. Acme Cement 
Plaster Co. (CivietA.) Lei S Wao ts 
Williams v. Kuykendall, (Civ. A.) 151 
SW 629; Hall v. Austin, 20 Tex. Civ. 
A. 59, 48 SW 58. 

Utah.—Bolton v. Murphy, 41 Utah 
591, 127 P 335; Center Creek Water, 
eT a v. Lindsay, 21 Utah 192, 60 

Vt.—Barber v. Bailey, 86 Vt. 219, 
84 A 608, 44 LRANS 98; Hunter v. 
Emerson, 75 Vt. 173, 53 A 1070; Dee 
v. King, 73 Vt. 375, 50 A 1109; Wilder 
v. Wheeldon, 56 Vt. 344; Perrin v. 
Garfield, 37 Vt. 304. 

Va.—Kent v. Dobyns, 112 Va. 586, 
72 SE 139, Reid v. Garnett, 101 Va. 
47, 43 SE 182; Gaines v. Merryman, 
95 Va. 660, 29 SE 738; Stokes v. Up- 
per Appomatox Co., 3 Leigh (30 Va.) 
318; Coalter v. Hunter, 4 Rand, (25 
Va.) 58, 15 AmD 726. 

Wash.—Schulenbarger vy. Johnstone, 
Ce Rey 202, 116 P 8438, 35 LRANS 

W. Va.—Crosier v. Brown, 66 W. Va. 
273, 66 SE 926, 25 LRANS 174. 

Wis.—Frye v. Highland, 109 Wis. 
292, 85 NW 351; Whaley v. Jarrett, 
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ok 


ae ore) 


| of the owner of the land ;%1 and use under a claim of 


revocable at the 


69 Wis. 613, 34 NW 727, 2 AmSR 764; 
Pentland v. Keep, 41 Wis. 490; Vliet 
v. Sherwood, 35 Wis. 229. 

Bng.—Barker v. Richardson, 4 B. & 
Ald, 579, 400, 6 BCL 609, 106 Reprint 
1048; Daniel v. North, 41 Bast 372, 
103 Reprint 1047; Campbell v. Wilson, 
3 Hast 294, 102 Reprint 610; Easton 
v. isted, 71 LL. J. Ch. 442. 

N. B._Loggie v. Montgomery, 38 
N. B. 112 [dism app 3 N. B. Eq. 8]. 

Ont.—Baldwin v. O’Brien, 40 Ont. 
L. 24, 287, 12 OntWN 256, 402 [rev 
10 OntWN 304]; Hunter v. Richards, 
26 Ont. L. 458, 2 OntWN 855, 18 Ont 
WR 813, 3 OntWN 1432, 22 OntWR 
498; Albertson v. Harpell, 11 OntWR 
56; Adams v. Fairweather, 7 OntWR 
785; Stewart v. Rogers, 6 OntWR 195. 

“Hnjoyment of an easement in an- 
other’s land must have been adverse 
in the legal sense of the term, in 
order that it may be conclusive of 
the right asserted, which involves, 
among other things, knowledge and 
acquiescence of the owner of the 
land.” Barlow v.-Erink, 171 Cal. 165, 
WOM LOZ NPL Zo: 

“One of the distinguishing features 
of an easement is that the claim of 
right by which it is supported must 
have been adverse to the owner 
of the servient estate.” McCardle v. 
Barricklow, 68 Ind. 356, 358. 

57. See infra § 63. 

58. Fogarty v. Fogarty, 129 Cal. 
46, 61 P 570; Ferrell v. Ferrell, 1 Baxt. 
(Tenn.) 329. 

59. Cox v. Forest, 60 Md. 74; Dum- 
mer v. U. S. Gypsum Co., 153 Mich. 
622, 117 NW 317. 

60. Cal.— Humphreys v. 
he 104 Cal. 40, eo P 804. 
d.—Cox v. Forrest, 60 Md. 74. 

Nog Chortin botnet Min. Co. v. 

pan 3 Nev. 361, 93 AmD 409. 
Oh.—Pavey v. Vance, 56 Oh. St. 
162, 46 NE 898. 

Pa. —Kearney v. West Chester, 199 
Pa. 392, 49 A 227; Messinger’s App. 
109 Pa. 285, 4 A 162; Demuth v. Am- 
weg, 90 Pa. 181; Workman v. Curran, 
89 Pa. 226; Carter v. Tinicum Fishing 
Co., 77 Pa.. 310; Pierce v. Cloud, 42 
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terson, 29 Pa. 22; Garrett v. Jackson, 
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Va. 273, 66 SE 326, 25 LRANS 174. 
Eng.——Beeston v. Weate, 5 E. & B. 
986, 85 BCE 986,19 Reprint 748. 
fal The term “without objection 
or hindrance,” used in an instruction, 
does not sufficiently express the ad- 
verse character of the use that is 
necessary to give a prescriptive right. 
Use without objection or hindrance 
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mission. Smith v. Sedalia, 152 Mo. 
283, 58 SW 907, 48 LRA 711. 

61. Blanchard v. Moulton, 63 Me. 
434; Hogg v. Gill, 26 S. C. L. 329; Cro- 
sier v. Brown, 66 W. Va. 273, 66 SE 
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[a] Without regard to wishes of 
landowner.—The use must be such as 
manifests an intention to enjoy the 
easement without regard to the wish- 
es of the owner of the servient tene- 
ment. Dexter v. Tree, 117 Ill. 532, 6 
NE 506; Hall v. McLeod, 2 Metce. 
(Ky.) 98, 74 AmD 400. 

[b] A trespasser’s possession of 
an easement is necessarily adverse, 
and a claim by the real owner that 
the entry was without his consent im- 
plies that it was against his will. 
Hindley v. Manhattan R. Co., 185 N. 
Y. 335, 78 NE 276 [rev 103 App. Div. 
504, 93 NYS 53 (aff 42 Misc. 56, 85 


right inconsistent with or contrary to the interest of 
the other party, and of such a character that it is 
difficult or impossible to account for it except on the 
presumption of a grant.° 

[§ 51] (b) Claim of Right as Element.®* 
der to be adverse the user must be exercised under a 
claim of right and not as a mere privilege or license 


In or- 


pleasure of the owner of the soil,®* 


NYS 561)]. 
62. Me.—Morse v. Williams, 62 
Me. 445. 


Mass.—Brace v. Yale, 10 Allen 441; 
Harper v. Parish of the Advent, 7 Al- 
len 478. 

EE ete v. Rupple, 69 Mo. A. 

Utah.—Center Creek Water, etc., 
Co. v. Lindsay, 21 Utah 192, 60 ’P 559. 

W. Va.—Crosier v. Brown, 66 A 
Va. 273, 66 SH 326, 25 LRANS 174. 
eA == vVietav: Sherwood, 35 Wis. 

{a] Thus where a person owning 
the fee of land has granted to another 
the right to flow it for mill rurposes, 
he cannot acquire by prescription a 
right of pasturage in the same land, 
since the use of such land for pas- 
turage is not inconsistent with its use 
for milling purposes. Smith v. Moo- 
dus Water Power Co., 35 Conn. 392. 

63. See also Adverse .Possession 
§§ 211-225. 

64. U. S.—Union Hill, etc., Co. v. 
Ferris, 24 Ked. Cas. No. 14,371, 2 
Sawy. 176. 
eee reap se v. Mobile Electric Co., 
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66 P10; Grigsby v. Clear Lake Water 
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Ind.—Parish v. Kaspare, 109 ind. 
586, 10 NE 109; Hill v. Hagaman, 84 
Ind. PEM McCardle v. Barricklow, 68 
Ind. 356; Mitchell v. ars, ce a 
354; Cleveland, CACY R. 
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1008, 69 AmSR 385. 
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Vaughan v. Rupple, 69 Mo, A. 583. 
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Kelley, 70 Wis. 287, 35 NW 74 
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and such claim must be known to and acquiesced in 
by the owner of the servient tenement.® 
not ripen a bad title into a good one unless possession 
is under a claim of right.°® While an express claim of 
right made when there is an interference with its 
exercise by the owner of the servient tenement is of 
course sufficient,°? it is not necessary that there be an 
express claim of right in words, or that the adverse 
party should expressly admit his knowledge thereof, 
for these facts may be inferred from the nature of 
the use, and the situation of the parties;*® nor is it 
necessary that the claim be well founded,®® or 
that the claimant have color of title,7° as, the open, 
notorious, uninterrupted, adverse use of land under 
a claim of right for the statutory period may ripen 
into a title by prescription to an easement, although 
originally known to be a trespass.74 


R. 614, 149 eprint 1226; Bright v. 
Walker, ACs pag alata 149 Reprint 
1057; Winship v Hudspeth, 10 Exch. 
5, 156 Reprint 332; Solomon v. Mys- 
tery of Vintners, 4 H. & N. 585, 157 
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N. 3.-Mason v. Davison, 27 N. S. 
84; Smith v. McDonald, 12 N. S. 288. 

Ont.—Baldwin v. 0’ Brien, 40 Ont. L. 
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OntWN 304]; Watson v. Jackson, 31 
Ont. L. 481, 6 OntWN 509, 19 DomLR 
733; Oliver v. Lockie, 26 Ont. 28; Mal- 
colm v. Hunter, 6 Ont. 102. 

65. See supra § 18. 


66. Sanford v. Kearn, 223 Mo. 616, 
122 SW 1051. 

67. Brown v. Peck, 125 Iowa 624, 
101 NW 443. 


68. Mass.—Bigelow Carpet Co. v. 
Wiggin, 209 Mass. 542, 95 NE 9388; 
Deerfield v. Connecticut R. Co., 144 
Mass. 325, 11 NE 105; Blake v. Ever- 
ett, 1 Allen 248. 

Mo.—Hurt v. Adams, 86 Mo. A. 73. 

N. H.—Smith v. Putnam, 62 N. H. 
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N. Y.—Townsend v. Bissell, 4 Hun 
297, 6 Thomps. & Co. 

Oh.—Pavey v. Vance, 56 Oh. St. 162, 
46 NE 898. 

Tex.—Hall v. Austin, 20 Tex. Civ. 
A. 59, 48 SW 53. 

Vt._Dodge v. Stacy, 39 Vt. 558. 

[a] Limitation of rule—wWhere the 


‘owner of land over which a right of 


way is claimed builds a fence across 
the way, and informs the person us- 
ing the way that the act is expressly 
to prevent such use by him, the fail- 
ure of the latter party to claim a 
right of way in reply shows that the 
user has been permissive and not ad- 


ae age Burnham v. McQuestin, 48 N. 
. 446. 
69. Schmidt v. Brown, 226 Tl. 590, 


80 NE 1071, 117 AmSR 261, 11 LRANS 
457; Sibley v. BPllis, 11 Gray (Mass.) 
417; Gardner v. Hodgson’s Kingston 
Breweries Co., [1900] = Ch. 592. 

70. Parish’ v. Kaspare, 109 Ind. 
586, 10 NE 109. 

71. Sibley v. Pllis, 11 Gray (Mass.) 
417, 418 (“the mere fact that the use 
of the way began in a trespass does 
not show that it was not continued 
under a claim of right’). 

72. Ashley v. Ashley, 4 Gray 
(Mass.) 197; Brown v. King, 5 Metc. 
(Mass.) 178; Barker v. Salmon, 2 
Mete. (Mass.) 32. See also Adverse 
Possession § 332. ’ 

[a] A deed, although ineffectual, 
except as between the parties, to pass 
title, is evidence of the nature of the 
use in.reference to the right claimed 
to be exercised thereunder by_ one 
claiming a prescriptive title. Phil- 
lips v. Watuppa Reservoir Co., 184 
Mass. 444, 68 NE 848. 

73. McKenzie v. Elliott, 134 Ill. 
156, 24 NE 965; McFarlin v. Essex 
Co., 10 Cush (Mass.) 304. 

fa] By the term “independent 
claim of right” is meant that the right 
must not depend for its enjoyment on 
a similar right in another party. It 
does not mean that the person who 
claims the right must be the only 
person who has enjoyed it.. McKenzie 
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The rule that 
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Cal.—Hargrave v. Cook, 108 Cal. 72, 
41 P18, 30 LRA 390; Faulkner ~”. Ron- 
doni, 104 Cal. 140, 37 P 8838; Sullivan 
v. Zeiner, 98 Cal. 346, 33 P 209, 20 
LRA 730; Alta Land, ete., Co. v. Han- 
cock, 85 Cal. 219, 24 P 645, 20 AmSR 
217; Grigsby v. Clear Lake Water 
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Conn.—Whiting v. Gaylord, 66 
Conn. 337, 34 A 85, 50 AmSR 87; In- 
graham v. Hutchinson, 2 Conn. 584. 
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possession under a claim of title with or without deed 
is adverse applies as well in cases of easements as to 
the title to land itself.7? 
independent claim of right.*? 

[§ 52] (c) Infringement of Landowners’ Right. 
No user can be considered adverse or ripen into a 
right by prescription unless it constitutes some actual 
invasion or infringement of the rights of another™ 
and an actionable wrong,’> although a limitation of 
the rule has been recognized in some jurisdictions in 
the case of easements of light and air.”® 
form in which this rule is sometimes stated is that 
the mere enjoyment of a legal right cannot give rise 
to a prescriptive right.77 However, it is not essential 
to an adverse user that such user has resulted in 
actual damages.7® 

{§ 53] (d) Permissive Use—aa. In General. 


It must, however, be an 


Another 
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N. M. 491, 62 P 973. 
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v. Simpson, 33 N.C. 84 
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Co., 50 Or: 124, 92) P 10653" Wilmer 

v. Simmons, 27 Or. 1, 39 P 6, 50 Am 

SR 685. 
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Suppl. 232; Hall v. Austin, 20 Tex. 
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76. See infra § 84. 
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[a] Rule applied.ir(1) Where a 


lower riparian proprietor diverts and 
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such diversion is not adverse to the 
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[a] Reason for rnle.—The law im- 


plies nominal damages from the in- 
vasion of a right, and every use may 
be deemed adverse which tends in 
any degree to impose a servitude or 
burden uvon the estate of another.” 
pe v. Chapin, 12 Allen (Mass.) 516, 


[b] A limitation of the rule appar- 
ently obtains in the case of prescrip- 
tive right to flow the land of an- 
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mere permissive use of the land of another is not ad- 
verse and cannot give an easement by prescription no 
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59 N, J. i, 64,35 A 790% Agee vee 
ley R. Co. v. ’"McFarlan, 30 N. J 
180 {rev on other grounds 31 N. Bg. 
a 8) Heiser v. Martin, 9 N. J. L. 


N. Y.—White v. Manhattan R. Co., 
139 N. Y. 19, 34 NE 887; Crosdale v. 
Lannigan, 129 N. Y. 604, 29 NE 824, 
26 AmSR 551; Cronkhite v. Cronkhite, 
94 N. Y. 323; Wiseman v. Lucksinger, 
SA Na- Yo 30738 AIM D479 S Olin’ Vv: 
Kingsbury, 181 App. Div. 348,1€8 NYS 
766; Nellis v. Countryman, 153 App. 
Div. 500, 188 NYS 246; In re Van Alst 
Ave., 143 App. Div. 564, 128 NYS 371 
fate 2030 Ne Ys 75 10-296 Neer ssine 
Staples v. Cornwall, 114 App. Div. 596, 
99 NYS 1009 [aff 190 N. Y. 506 mem, 
83 NE 1132 mem]; Eckerson vy. Crip- 
pen, 39 Hun 419 [rev on other grounds 
t10 'N. Y. 585, 18 NE 448, 1 LRA 487]; 
White v. Sheldon, 35 Hun 193; Apple- 
gate v. Morse, 7 Lans. 59; Boyce v. 
Brown, 7 Barb. 80; ree eh v. McCaw, 
44 Mise. 426, 90 NYS 52 

N. C.—Bass v. Roanoke Nay., etc., 
Co., 111 N. C. 489, 16 SE 402, 19" LRA 
247; Ingraham v. Hough, 46 N.C. 39, 

N. D.—Walcott Tp. v. Skauge, 6 N. 
D. 382, 71 NW 544. 

Oh. —_Pavey v. Vance, 56 Oh. St. 162, 
46 NE 898; Hister v. Springfield, 49 
Oh. St. 82, 30 NE 274. 

Or.—Wimer v. Simmons, 27 Or. 1, 39 
Pp 6550 PAmSH V68b\ “Curtis. ala! 
Grande Hydraulic Water Co., 20 Or. 
34, 23 P 808, 25 P 378, 10 LRA 484, 

Pa.—Zerbey v. Allan, 215 Pa. 383, 
64 A 587; Bennett v. Biddle, 140 Pa. 
396, 21 A 363; Root. v. Com., 98 Pa. 
170, 42 AmR 614; Demuth v. Amweg, 
90 Pa, 181; Chestnut Hill, ete, Tp. 


-| Walker, 


| NW 731. 
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matter how long it may be continued.”® The owner 
may prohibit the use or discontinue it altogether at 


Co. v. Piper, 77 Pa. 432; Susquehanna 
County v. Deans, 33 Pa. "131; Biddle v. 
Bee, 2 Ashm. F 

. L—Evans v. Dana, 7 R. I. 306. 

oe C.—Bailey v. Gray, 53 S. C. 508, 
31 SE 354; Turnbull v. Rivers, 14 S. 
CHE1si, 15, AmD 622; Witter v. Har- 
vey, 12 Ss es AM 10 AmD 650. 

LAU O crest v. Baly; (Ch:) 5% 
SW 412. 

Tex.—Klein’ v. Gehrung, 25 Tex. 
Suppl. 232, 78 AmD 565; Craig v. Ft. 
Worth, ete., RaiCos, (Civ. A.) 185 SW 
944; Bryson v. Abney, (Civ, Ay Lik 
sw’ 508; Williams v. Kuykendall, 
ox A.) 151 SW 629; Ft. Worth, etc., 

RB. Contes Ayers, (Civ. A.) 149 sw 
1068; Hall v. Austin, 20 Tex. Civ. A. 
59, 48 SW 53 

Vt.—Barber v. Bailey, 86 Vt. 219, 84 


A 608, 44 LRANS 98; Hurlbut’ v. 
Leonard, Brayt. 201. 
Va.—Turner v. South, ete., Impr. 


Co., 118 Va. 720, 88 SE’ 85; Witt v. 
Creasey, 117 Va. 872, 86 SE 128; Kent 
v. Dobyns, 112 Va. 586, 72 SE 139. 
Wash.—Philips v.. Coumbe,_ 90 
Wash. 543, 156 P 535; Malsch v. Wae- 
goner, 62 Wash. 470, 114 P 446; Schel- 
ler v. Pierce County, 55 Wash. 298, 
302, 104 P 277 [cit Cyc]. 
W. Va—Crosier v. Brown, 66 W. 
Va. 273, 66 SE 326, 25 LRANS 174. 
Wis._Frye Vie Highland, 109 Wis. 
292, 85 NW 351; Thoemke v. Fiedler, 
91 Wis. 386, 64 NW 1030; Pinkum v. 
Eau Claire, 81 Wis. 301, 51 NW 550; 
Pentland v. Keep, 41 Wis. 490; Vliet v. 
Sherwood, 35 Wis. 229; Fryer v. 
Warne, 29 Wis. 511. 
Wyo.—Mellquham v, Anthony Wil- 
isinson Live Stock Co., 18 Wyo. 538, 104 


Eng.—Hollins v. Verney, 13 Q. B. 
304, 10 ERC 80; Gardner v. Lia scone 
Kingston Brewery Co., [1901] 2 Ch. 
198 [aff (1903) A. C. 229]; Monmouth- 
shire Canal Co. v. Harford, 1 C. M. & 
R. 614, 149 Reprint 1226; Bright v. 
al 1C. M. & R. 211, 149 Reprint 


_Can.—Canadian Pac. R. Co. v. Guth- 
rie, 31 Can. S. C. 155; Riou v. Riou, 28 
Can. S. & ay Rogers v. Duncan, 18 
Can, S. 

300 B—cRing v. Pugsley, 18 N. B. 

N. S.—Hayes v. Hayes, 40 i ne 320; 
Whitman v. Jones, 17 N. S. 

Ont.—McKay v. Bruce, 29 ee 709; 
Duncan v. Rogers, 15 Ont. 699; Mal- 
colm v. Hunter, 6 Ont. 102; Avery Vv. 
Fortune, 11 OntWR 784; Stewart v. 
Rogers, 6 OntWR 195. 

{a} Tllustrations.—(1) The mere 
fact that the owner of land allows a. 
coal company to use a stream as it 
does, by filling it with refuse, does 
not give it a prescriptive right. Crab- 
tree Coal Min. Co. v. Hamby, 90 SW 
226, 28 KyL 687. (2) Permission by a 
railway company to an adjoining 
owner to drive his teams or his cattle 
through trestlework does not. entitle 
him to have the opening maintained 
as a private undercrossing, no matter 
how long continued. Hastings v. Chi- 
cago, etc., R. Co., 148 Iowa 390, 126 
NW_ 786; Schrimper v. Chicago, etc.,, 
Riv Cox 115 Iowa 35, 82 NW 916, 87 
(3) The permissive use by 
the public and adjacent landowners 
of a portion of a railroad right of way 
in such manner as not to interfere 
with its use by the company gives no 
legal right to a passway across the 
right of way. France v. Chesapeake, 
etc., R. Co., 170 Ky. 188, 185 SW 815; 
France v. Chesapeake, etc., R. Co., 156. 
Ky. 126, 160 SW 757. (4) That a rail- 
road permitted the public to use a 
passway over its track for over thirty 
years, when not obstructed by cars, 
did not raise a presumption of a grant 
which would prevent the railroad 
company from closing the way when 
necessary in its business. Louisville, 
ete: Ri sCo. v. iChildersw 155ekKy; .6b2; 
160 SW 260, 48 LRANS 908. (5) A 
landowner, permitted by a railroad 
to use a creek bridge as undercrossing 
for cattle, acquires no right thereto. 


1 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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use is adverse.®® 


§§ 58-54] 
his pleasure so long as it is merely permissive.*° 
Furthermore, the rule that precludes a permissive 
use from ripening into a right to continued enjoy- 
ment, where the permission, consent, or license is 
expressly given, is no less effective where the permis- 
sion or license may be implied ;®! and it applies to use 
by a grantee of the original licensee, even though 
such grantee has no notice of the license.®? Also, it 
is not necessary that the permission relied upon to 
defeat the easement claimed must have been given by 
the owner of the servient estate, or by some one 
duly authorized by him to give such permission.®? 


The asking and obtaining of permission, whether. 


from the tenant or owner of the servient estate, 
stamps the character of the use as not having been 
adverse, or under claim of right, and therefore as 
lacking that essential element which was necessary 
for it to ripen into a right by prescription.8* Never- 
theless the fact that a certain person enjoys an ease- 
ment by permission of the owner of the servient tene- 
ment does not prevent another person from acquiring 
a title to the same easement by prescription, if his 
Nor can a claim to an easement 
exercised over several servient tenements be defeated 


by continued use. Whitham v.°Chi- 86. 


HLASEMENTS 


Chase v. Middleton, 123 Mich. 


[19C.J.] 889 


as to one of them by proof that the use is permissive 
as to another.*® © 

Under the English statute, the presumption of a’ 
grant arising from twenty years’ enjoyment of light 
and air, or forty years’ enjoyment of any other ease- 
ment within the act, cannot be defeated by proof of 
a verbal license merely. In order to have this effect 
the license must be in writing.®? 

[§ 54] bb. Permissive User Becoming Adverse.®® 
While a permissive user cannot ripen into an ease- 
ment by prescription, the fact that a user was per- 
missive in its inception does not in itself prevent the 
acquisition of an easement by prescription.®® When a’ 
licensee renounces the authority under which he be- 
gan the use and claims it as his own right, and that 
fact is brought to the knowledge of the licensor, after 
which the licensee continues the use under such 
adverse claim exclusively, continuously, and uninter- 
ruptedly for the full prescriptive period, the right 
will become absolute.°° Nevertheless, to transform 
a permissive use into an adverse one there must be 
a distinct and positive assertion of a right hostile to 
the rights of the owner, and such assertion must be 
brought to his attention,®! and the use continued for 


Mich.—Pastorino v. Detroit, 182 


cago, etc., R. Co., 178 Iowa 1296, 160 
NW 913. (6) Permissive use of a 
passway for any number of years 
does not deprive the servient owner 
of the right to close it. Smith v. 
Fairfax, (Ky.) 201 SW 454. (7) The 
use by one of the two parties entitled 
to a common switch, for unauthorized 
purposes, when in no way injurious 
to the road or easement of his co- 
owners will be considered permissive, 
and not adverse. Bruner Granitoid 
Co. v. Glence Lime, etc., Co., 169 Mo. 
A. 295, 152 SW 601. (8) The posses- 
sion and use by a railroad company of 
a viaduct in a street are not adverse 
to the city where the city consented 
‘to its erection and maintenance. Lewis 
v. New York, etce., R. Co., 162 N. Y. 
202, 56 NE 540 [aff 40 App.’ Div. 343, 
57 NYS 1053 (aff 25 Misc. 13, 54 NYS 
434)]. (9) The mere fact that the 
top railing of an iron fence in front 
of plaintiff's area extends over the 
line in front of defendant’s premises, 
and has for a number of years, is in- 
sufficient to constitute an adverse 
possession, it being clear that the oc- 
-cupation was merely permissive on 
the part of the city and of the adjoin- 
ing owner. Slattery v. McCaw, 44 
Misc. 426, 90 NYS 52. (10) The use 
of a sewer placed by one on the land 
-of another, without the latter’s con- 
sent, but with his knowledge, is not 
adverse, but permissive. Pitzman v. 
Boyce, 111 Mo. 387, 19 SW 1104, 33 
AmSR 536. (11) As a guardian can- 
not acquire an interest hostile to his 
wards in their estate it will be con- 
eclusively presumed that a passway 
which he opened over their lands for 


his and their convenience was per=-" 


missive nierely, and that it so contin- 
ued throughout the term of the 
guardianship. Patterson v. Griffith, 
62 SW 8384, 23 KyL 334. 

{b] Reason for rule-—The whole 
theory of prescription depends upon 
the presumption of a grant, and if 
the circumstances are such as to in- 
dicate that the use of the land had 
been enjoyed as a mere privilege no 
presumption of a grant arises. Louis- 
ville, etc., R. Co. v. Hagan, 141 Ky. 
20, 181 SW 1018, 35 LRANS 189. 

80. See cases supra note 79. 

81. Howard v. Wright, 38 Nev. 25, 
30, 148 P 1184. To same _ effect 


‘Thomas y. England, 71 Cal. 456, 12 P 


491. See also cases supra note 79. 

82. Luce v. Carley, 24 Wend. (N. 
Y.) 451. 35 AmD 6387. 

83. Williamson v. Abbott, 107 S. C. 
397, 93 SE 15. 

84, Williamson v. Abbott, 197 S. C. 
$97, 92 SE 15. 

85, Webster v. Lowell, 142 Mass. 
B24, 8 NE 54. 


647, 82 NW 612 (where the owner of 
property had acquired a right to 
drain certain lakes by a twenty-year 
contract with riparian owners of 
lakes on adjoining property, he might 
acquire a prescriptive right to such 
use of the property as against other 
persons by enjoyment for the pre- 
scriptive period). 

87. Gardner v. Hodgson’s Kings- 
ton Breweries Co., [1900] 1 Ch. 592; 
London v. Art or Mystery of Pew- 
terers, 2 M. & Rob. 409. 

{a] A written agreement signed 
by one party only is sufficient to pre- 
vent the acquisition of an easement 
by prescription under the Prescrip- 
A a Bewley v. Atkinson, 13 Ch. 

88. See also Adverse Possession § 
228 et sea. 

89. Western Union Telegraph Co. 
v. Georgia R., etc., Co., 227 Wed. 276; 
McKenzie v. Elliott, 134 Ill. 156, 24 
NE 965; Butt v. Napier, 14 Bush 
(Ky.) 39; Nicholls vy. Wentworth, 100 
N. Y. 455, 3 NE 482; and cases infra 
this section. 

90. U.S.—Western Union Tel. Co. 
v. Georgia R., etc., Co., 227 Fed. 276. 

Cal.—Conaway v. Toogood, 172 Cal. 
706, 158 P 200; Barbour v. Pierce, 42 
Cal. 657. 

Colo.—Gyra v. Windlex, 40 Colo. 
366, 91 P 36, 138 AnnCas 841. 

Ind.—Hill v. Hagaman, 84 Ind. 287, 

Iowa.—McAllister v. Pickup, 84 
Iowa 65, 50 NW 556. 

Mich.—Toney v. Knapp, 142 Mich. 
652, 106 NW 552. 

Mo.—Sanford v. Kern, 223 Mo. 616, 
122 SW 1051; Nelson v. Nelson, 41 Mo. 
A. 130. 

N. H.—wWells v. Parker, 74 N. H. 
193, 66 A 121. 

Or.—Coventon v. Seufert, 23 Or. 
548, 32 P 508. 

91. Cal.—Clarke v. Clarke, 133 Cal. 
667, 66 P 10; Brandon v. Umpqua 
Lumber, etc., Co., 26 Cal. A. 96, 146 
P 46 


Conn.—Dunham v. New Britain, 55 
Conn. 378, 11 A 354. 

Del.-Baynard v. Every Wvening 
Printing Co., 9 Del. Ch. 127, 77 A 885. 

Ky.—Smith v. Fairfax, 179 Ky. 12. 
201 SW 454; Louisville, etc., R. Co. v. 
Cornelius, 165 Ky. 132, 176 SW 964; 
Swango v. Greene, 155 Ky. 227, 159 
SW 692; Cahill v. Mangold, 151 Ky. 
156, 151 SW 373; Fightmaster v. Tay- 
lor, 147 Ky. 469, 144 SW 381; Patter- 
son v.Griffith, 62 SW 884, 23 KyL 334. 

Me.—Rollins v. Blackden, 312 Me. 


459, 92 A 521, AnnCas1917A- 875; 
Brown v. Dickey, 105 Me. 97, 75 A 
382. 


Mass.—Flagg v. Phillips, 291 Mass. 
216, 87 NE 598. 


Mich. 5, 19, 148 NW 231, AnnCasi916 
D 768 [cit Cyc]; Weber v. Detroit, 159 
Mich. 14, 19, 123 NW 540, 36 LRANS 
1056 [quot Cyc]; Ann Arbor Fruit, 
ete., Co. ‘v. “Ann “Arbor Rico s13s6 
Mich. 599, 99 NW 869, 66 LRA 431. 

Minn.—Omodt v. Chicago, ete., R. 
Co., 106 Minn. 205, 118 NW 798. 

Mo.—Pitzman v. Boyce, 111 Mo. 387, 
19 SW 1104, 33 AmSR 536; Hurt v. — 
Adams, 86 Mo, A. 73. 

Mont.—Smith v. Hope Min. Co., 18 
Mont. 432, 45 P 632. 
Baoe H.—Taylor v. Gerrish, 59 N. H. 


Or.—Clatskanie v. McDonald, 85 Or. 
670, 167 P 560. 

Pa.—Bennett v. Biddle, 140 Pa. 396, 
21.A 363. 

Utah.—Reese Howell Co. v. Brown, 
48 Utah 142, 158 P 684. 

Va.— Witt v. Creasey, 117 Va. 872, 
876, 86 SH 128 [cit Cyc]; Reid v. Gar- 
nett, 101 Va. 47, 43 SE 182. 

Wash.—Schulenbarger _ v. John- 
stone. 64 Wash. 202, 116 P 848, 35 
LRANS 941; Scheller v. Pierce Coun- 


|} ty, 55 Wash. 298, 302, 104 P 277 [cit 


Cyel. 
GS re! permissive in its inception, then 
such permissive character being 


stamped on the use at the outset will 
continue of the same nature, and no 
adverse user can arise until a dis- 
tinct and positive assertion of a right 
hostile to the owner, and brought 
home to him, can transform a sub- 
ordinate and friendly holding into one 
of an opposite nature, and exclusive 
and independent in its character.” 
Pitzman v. Boyce, 111 Mo. 387, 392, 19 
SW 1104, 38 AmSR 536. 

[a] The reason for the rule is that 
the law presumes that the character 
of the occupation, having at the first 
been not adverse, continues to be of 
the same nature in the absence of 
some conduct indicating a change. 
Flagg v. Phillips, 201 Mass. 216, 87 
NE 598; Schulenbarger v. Johnstone, 
enya ee 202, 116 P 843, 35 LRANS 

[b] Bule applied.—(1) Where a 
deed granted use of a passageway 
“so long as” used as such, and 
grantee used it without repudiating 
the license granted or apprising 
grantor of a claim of right, such use 
could not ripen into a prescriptive 
right. Reese Howell Co. v. Brown, 
48 Utah 142, 158 P 684. (2) Plaintiff 
had a way of necessity over land, and 
he continued to use the way after the 
necessity ceased, owing to the open- 
ing of a street, but the owner of the 
servient tenement did not know that 
plaintiff owned adjacent land extend- 
ing to the street. It was held that 
his user did not become adverse until 


890. [19 C.J.] 


the full prescriptive period under 


right ;°? and the rule is not affected by the fact that 
the privilege is claimed by successors in interest of 
the party to whom the permissive use was originally 


given.°% 


{§ 55] (e) ‘Use Under Grant, Agreement, or Res- 
The question whether use of an easement 
under a grant or agreement is adverse or permissive 
presents some difficulty on account of the promis- 
cuous use by the courts of the terms ‘‘license,’’ 
‘faoreement,’’ ‘‘erant,’’? and ‘‘contract.’’% 
of the decisions, however, can be reconciled on the 
theory that where the grant, agreement, or contract 
purports to give a perpetual or unlimited right, and 
the grantee proceeds to enjoy the easement with that 
understanding, as a matter of unqualified right, such 
enjoyment is adverse;°° but where it purports to give 
only a limited or precarious right it amounts simply 
to a revocable license, and the enjoyment is permis- 


ervation.®* 


the landowner had notice of the 
hostile claim. Ann Arbor Fruit, ete., 
Co. v. Ann Arbor R. Co., 136 Mich. 
599, 99 NW 869, 66 LRA 431. (3) A 
tenant holding land under a lease 
with no repudiation of the tenancy 
cannot claim an easement by _ pre- 
scription in adjacent land of the 
landlord. Brown v. Dickey, 105 Me. 
97, 75 A. 382. 

{c] Sufficiency of notice.—(1) No- 
tice of disclaimer by the owner of 
the dominant estate, using a way by 
permission, of the interest of the 
owner of the servient estate and the 
assertion of a claim of adverse right 
of way, may be inferred from notori- 
ous acts. Conaway v. Toogood, 172 
Cal. 706, 158 P 200. (2) But where a 
user began by permission, a subse- 
quent conveyance of the _ servient 
land to a third person did not ipso 
facto render adverse the user previ- 
ously permissive. Baynard v. Every 
Bveninz Printing Co., 9 Del. Ch. 127, 
I7 A 885. 


92. Duluce Realty Co. v. Staed Re- 
pe v. James, 82 Nebr. 442, 118 NW 
Prescription period see infra § 68. 

etc., Co., 26 Cal. A. 96, 146 P 46 

94, See also Adverse Possession §§ 

95. See cases infra this section. 

96. Ind.—Parish v. Kaspare, 109 

Mass.—Reed v. West, 16 Gray 283. 

N. H.—Keysar v. Covell, 62 N. H. 

Vt.—Blaine v. Ray, 61 Vt. 

738; Arbuckle v. Ward, 29 V ‘6 
App. Cas. 336. 

{a] Illustration. — Where the 
that the grantor of plaintiff might 
always or forever draw water from 
bearing a proportionate part of the 
expense of an aqueduct through 
both to the house of plaintiff and to 
that of the owner of the spring, and 
his grantors did so obtain and use 
water from the spring for a period of 
ruption, it was held that plaintiff 
thereby acquired a right by prescrip- 
Arbuckle v. Ward, 29 Vt. 43. 

97. Shenandoah Min., etc., Co. v. 
v. Restano, 78 Cal. 374, 20 P 743; Dun- 
ham v. New Britain, 55 Conn. 378, 11 
49 NE 509; Peo. v. Ferguson, 119 
Mich. 373, 78 NW 334. 

11 ECL 64, 130 Reprint 457. 
99. Miller v. Garlock, 8 Barb. (N. 


alty Co., 245 Mo. 417, 151 SW_ 415; 
93. Brandon v. Umpqua Lumber, 
260, 261, 268-275. : 
Ind. 586, 10 NE 109. 
283. 
566,17 A 
t. 43. 
Eng.—French Hoek v. Hugo, 
owner of a spring of water agreed 
the spring for the use of his house by 
which the water was to be carried 
under this agreement plaintiff and 
more than fifteen years without inter- 
tion so to obtain and use the water. 
Morgan, 106 Cal. 409, 39 P 802; Oneto 
A 354; Lambe v. Manning, 171 Ill. 612, 
98. Livett v. Wilson, 3 Bing. 115, 
Y.) 153; Simpson v. Godmanchester, 


EASEMENTS 


the assertion of | sive.®? 


F [§§ 54-55, 


User by virtue of a lost deed may be adverse.®* 
A void grant may form the basis of an adverse use 
and enjoyment of an easement.®® Thus it is generally 


agreed that use of an easement under claim of right, 


adverse.? 
Most 


G4 L. J. Ch. 837; and cases infra note 


1. Cal.—Oneto v. Restano, 78 Cal. 
874, 20 P 743. 

Colo.—Gyra v. Windler, 40 Colo. 
366, 91 P 36, 13 AnnCas 841. 

Conn.—Alling Realty Co. v. Older- 
man, 90 Conn. 241, 96 A 944; Legg v. 
Horn, 45 Conn. 409. 

Ill.—Schmidt v. Brown, 226 Ill. 590, 
80 NE 1071, 117 AmSR 261, 11 LRANS 
457; McKenzie v. BPlliott, 134 Ill. 156, 
24 NE 965. 

Ind.—Hill v. Hagaman, 84 Ind. 287. 

Iowa.—Shimanek v. Chicago, etc., 
R. Co., 152 NW 574. 

Ky.—Talbott v. Thorn, 91 Ky. 417, 
16 SW 88, 13 KyL 401; Butt v. Napier, 
14 Bush 39. 

Me.—Jewett v. Hussey, 70 Me. 433. 

Mass.—Stearns v. Janes, 12 Allen 
582; Ashley v. Ashley, 4 Gray 197; 
Brown v. King, 5 Metc. 173; Barker v. 
Salmon, 2 Metc. 32; Bolivar Mfg. Co. 
v. Neponset Mfg. Co., 16 Pick. 241. 
in ol areca: v. Montgomery, 19 Mo. 

N. H.—Wells v. Parker, 74 N. H. 
193, 66 A 121. 

Tex.—Heard v. Bowen, (Civ. A.) 184 
SW 234. 

Utah.—Clawson v. Wallace, 16 Utah 
300, 52 P 9. 

Vt.—Arbuckle v. Ward, 29 Vt. 43. 

Wash.—Lechman v. Mills, 46 Wash. 
oe 91 P 11, 13 LRANS 990, AnnCas 


W. Va.—Boyd v. Woolwine, 40 W. 
Va. 282, 21 SE 1020. 
e SRE PS v. Harrison, 16 N. 

{a} Parol gift.—A_ prescriptive 
right to an easement may arise from 
a@ parol gift. Wells v. Parker, 74 N. 
H. 193, 66 A 121. 

{b] Parol exchange.— Where a 
party who has a private way, by 
grant or otherwise, over the land of 
another exchanges such right with 
the landowner for a like right in an- 
other locality, the use of the latter 
way, by virtue of the agreement, will 
be considered adverse and not per- 
missive. Hill v. Hagaman, 84 Ind, 287. 
_{c] Right of way.—(1) While a 
right of way cannot be conferred by 
parol, if the grantee uses the way for 
the prescriptive period and made im- 
provements in reliance thereon, and 
the user was with the knowledge and 
acquiescence of the grantor, it will 
be considered adverse, and a right to 
the way is acquired by adverse pos- 
session. Gyra v. Windler, 40 Colo. 366, 
$1 P 36,13 AnnCas 841. (2) The fact 
that the use began as a result of an 
oral or otherwise invalid or inef- 
fective grant by the owner of the 
passway, instead of militating 
against the adverse character of the 
use only serves to emphasize it. All- 
ing Realty Co. v. Olderman, 9® Conn. 
241, 247, 96 A 944 (“such grant al- 
though without legal validity was not 
only entirely consistent with posses- 


by virtue of a parol grant, may be adverse so as to 
give a title by prescription, although the parol grant 
itself is void under the statute of frauds.* 

Use founded on a reservation in a deed may also be 


Way of necessity. Where one has the right to use 
an easement by the grant of the owner as a way of 
necessity, the user cannot be adverse,® nor confer a 
prescriptive right no matter how long continued,‘ at 
least where the user does not exceed the right.® 

Occupation under agreement to purchase. 
two estates are owned by the same person, a party 
who occupies one of them under a parol agreement to 
purchase cannot acquire an easement by prescription 


Where 


sion or enjoyment under a claim of 
right, but furnishes a natural basis 
for and prima facie evidence of such 
possession and enjoyment’). (3) An 
oral transfer of a railroad right of 
way and acceptance by the railroad 
furnished sufficient basis for a claim 
of right to support adverse nosses- 
sion. Shimanek v. Chicago, etc., R. 
Co., (lowa) 152 NW 574. 

{a] A claim of right by a city to 
maintain a sewer (1) through the 
land of an individual is effectual to 
create an adverse holding, although 
the foundation of the claim was in 
equity based on an oral contract 
whereby the city was to have the 
right to construct and maintain the 
sewer on specified conditions, which 
were complied with. Alderman v. New 
Haven, 81 Conn. 137, 70 A 626, 18 
LRANS 74. (2) The use by a city of 
the land of an individual for the 
maintenance of a sewer laid through 
it is none the less adverse as against 
the individual because it began under 
a contract with him, where the city 
claimed a right resulting therefrom 
and the attending circumstances, or 
from the circumstances themselves. 
Alderman v. New Haven, supra. 

2. O’Brien v. Goodrich, 177 Mass. 
32, 58 NE 151. 

3. Rater v. Shuttlefield, 116 Iowa 
512, 125 NW 235, 44 LRANS 101; Ann 
Arbor Fruit, ete., Co. v. Ann Arbor R. 
Co., 136 Mich. 599, 99 NW 869, 66 
LRA 431; Delevan v. Champlin, 4 Lack 
Jur (Pa.) 259, But see Graham v. Ol- 
son, 116 Mo. A. 272, 92 SW 728 (which 
seems to recognize that a user of @ 
way of necessity may be adverse). 

[a] Reasons for rule.—(1) The 
user is not a trespasser but is within 
his rights every time he makes proper 
use of it. So long, therefore, as the 
necessity exists, the use of the way 
cannot be said to be in any sense hos- 
tile, and hostility to the title of the 
true owner is an indispensable in- 
gredient of adverse possession. Dele- 
van v. Champlin, 4 LackJur (Pa.) 259. 
(2) “The acquisition of ownership by 
adverse possession or adverse user 
necessarily presupposes that the true 
owner has it in his power to put an 
end to the adverse holding or adverse 
user. Manifestly this is not the case 
when that owner has granted the 
right to the holding or user in ques- 
tion.” Ann Arbor Fruit, etc, Co. v. 
Ann Arbor R. Co., 136 Mich. 599, 602, 
99 NW 869, 66 LRA 431. (3) The 
possession and use is always refer- 
able to the right arising from neces- 
sity, and cannot be made the foun- 
dation or ground for the assertion of 
a higher right. Rater v. Shuttlefield, 
He Iowa 512, 125 NW 235, 44 LRANS 

4. Delevan v. Champlin, 4 LackJur 
(Pa.) 259. 
ue oon nog EU ete., Co. v. Ann 

rbor) RR. Co.,; ich. 599, 99 NW 
869, 66 LRA 431, ‘i 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number, 


| §§ 55-59] 
over the other, since his use, in such a case, is per- 
missive.® 
Use referred to grant if in accordance therewith. 
Where a use is substantially in accordance with the 
terms of a grant or reservation, it will be deemed to 
have been under the same and not adverse, and no 
prescriptive right will be gained.? 
User in excess of rights conferred. However, where 
’ an easement is granted to be exercised within certain 
‘limits, and the grantee openly exercises a privilege in 
excess of the limit, continuously and without inter- 
ruption for the requisite period, under claim of right, 
a second grant may be presumed, superadded to the 
first and covering the larger right.2 But this rule 
cannot apply where the use in excess of the grant was 
not under an adverse claim of right,® or where such 
use has not continued for ‘the statutory period of 
limitation.?° 

[§ 56] (f) Payment of Rent for Use. User of 
an easement is not adverse where the party using 
it pays rent for the privilege. But payment of rent 
by a tenant of the owner of the dominant tenement 
without his authority will not affect the adverse char- 
acter of the possession.1? 

Making of repairs cannot, it is held, be regarded as 
in the nature of rent, or as an acknowledgment that 
the easement is held at the pleasure of the owner of 
the land, without some other evidence tending to 
show an agreement to that effect.18 

{§ 57] (g) Ownership of Servient Estate Incon- 
sistent with Adverse Use. While two parcels of land 


6G. Stevens v. Dennett, 51 N. H. 324. 
7. Atkins v. Bordman, 2 Metc. 
(Mass.) 457, 37 AmD 100; Smith v. 
Wiggin, 52 N. H. 112; Horn v. Miller, 
142 Pa. 557, 21 A 994. See also Bar- 


AmD 
486. 


688; 


238, 27 NW 238. 
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489; Carbrey v. Willis, 7 Allen 364, 83 
Holland v. Long, 7 


Mich.—Morgan v. Meuth, 60 Mich. 


[19 Cra (891 


are owned or occupied by the same person there can- 
not be such use of one of them as to create an ease- 
ment by prescription in the other,1* unity of possess- 
ion of the dominant and servient estates is inconsist- 
ent with adverse use, and such use cannot begin until 
after severance.> Furthermore, the time’for acqui- 
sition of an easement by prescription does not run 
while the dominant and servient tenements are in 
the occupation of the same person, even though the 
occupation of the servient tenement be wrongful and 
without the privity of the true owner.1® 

[§ 58] (h) Use Based on Mistake. It is some- 
times stated that an enjoyment originating in mis- 
take cannot be adverse.17 A more accurate statement 
of the rule, however, is that where the party enjoying 
the easement does so under claim of right, independ- 
ently of any deed or agreement, such enjoyment will 
be considered adverse even though it turns out that 
an existing agreement is based on mistake.*® But 
where the enjoyment has always been referred to a 
deed or agreement which is finally shown to convey 
no right, another independent grant cannot be pre- 
sumed.?9 

[§ 59] f. Exclusive.2° In enumerating the ele- 
ments which go to make up a prescriptive right to an 
easement, it is very generally stated that the user 
must be exclusive;*+ and in applying this rule it is 
very generally held that a private or exclusive right 
to an easement cannot arise by prescription in favor 
of an individual, where it is shown that the use of 
such easement has been participated in by all persons 
Grave, L.,.R. 6 Ch. 768; Harbidge v. 
Warwick, °3 Exch. 552, 154 Reprint 


{c] Presumption.—Where there is 
no evidence to show whether the 
easement was first used during the 


Gray 


low. v.- F rink, 171 Cal. 165, 152 P*°290 
(belief by the owner of land that he 
was entitled by law to lay a pipe line 
across the property of another will 
not, where it was not communicated, 
give rise to an easement by prescrip- 
tion, the laying of the line being au- 
thorized by contract). 

{a] Thus where plaintiff by his 
deed had a right of way over a certain 
lot, the fact that he used other por- 
tions of the lot for teams to stand 
upon does not give him a right by 
prescription, the use being substan- 
tially in accordance with the grant 


was deemed not to be adverse. Smith 
v. Wiggin, 52 N. H. 112. 
8. Atkins v. Bordman, 20 Pick. 


(Mass.) 291; Gehman v. Erdman, 105 
Pa. 371; Wheatley v. Chrisman, 24 Pa. 
298, ie AmD 657; Ruttan v. Winans, 5 
U. C. Sao. 

9. Sida v. Richmond eed Mfg. 
Co., 86 Va. 1034, 11 SE 10 

10. Claflin v. Boston, See R. 
157 Mass. 489, 32 NE 659, 20 LEA 
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11. Schwer v. Martin, 97 SW 12, 29 
KyL 1221, 7 LRANS 614; O’Brien’s 
App., 11 WklynNC (Pa.) 929. 

[al Presumption and burden of 
proof.—Where there has been long 
enjoyment of a way in connection 
with which for many years a payment 
has been made, the presumption is 
that such payment is rent, and the 
burden of establishing that the en- 
joyment confers ‘an easement lies 
upon the person who claims it as of 
right. Gardner v. Hodgson’s King- 
ston Brewery Co., [1900] = Chirs92. 

12. Schwer v. Martin, 97 SW 12, 
29 KyL 1221, 7 LRANS 614; Ker v. 
Little, 18 CanLTOccNotes 395. 

13. Watkins v. Peck, 13 N H. 360, 
40 AmD 156. 

14. See infra note 15. 
supra § 1. 

15. Conn.—Whiting v. Gaylord, 66 
$37, 34 A 86, 50 “AmSR™ 87% 
Hickox v. Parmelee, 21 Conn. 86: 
Manning v. Smith,’6 Conn. 289, 

Me.—Pierre v. Fernald, 26 Me. 436, 
46 AmD 573. 

Mass.—Murphy v. Welch, 128 Mass. 


See also 


Mo.—Vossen v. Dautel, 116 Mo. 379, 
28 SW 734. 

N. H.—Wells v. Parker, 74 N. H. 
193, 66 A 121; Stevens v. Dennett, 5) 
N. H. 324 


N. J.— Stuyvesant v. Woodruff, 21 
NGG 133, 47; AmD 156; Brakely Vv. 
Sheep 9 Nt ai Eq. 9,10 N. J. Ha. 206. 

Pa.—Phillips v. Phillips, 48 Pa. 178, 
86 AmD 577; Church v. Dobbins, 12 
Pa. oe 375. 

S. C.—Crosland v. Rogers, 32 S. 
130, 10 SE 874; Payne v. Williams, i 
SC. a5) 

Tex.—International, etc., R. Co. v. 
Bost, 2 Tex. A. Civ. Cas. § 383. 

Wis.—Miller v. Hoeschler, 126 Wis. 
268, 105 NW 790, 8 LRANS 327; 
Mabie v. Matteson, 17 Wis. 1. 

Eng.—Ladyman v. Crave, L. R. 6 
Ch. 763; Hollins v. Verney, 13 Q. B. D. 
304, 10 ERC 80; Bright v. Walker, 1 
Gy ™M. & R. 211, 149 Reprint 1057; 
Harbidge v. ‘Warwick, 3 BRxch. 552, 
154 Reprint 964; Walter v. Williams, 
2 F. & F. 423; Cooper v. Barber, 3 
Taunt. 99, 128 Reprint 40. 

Can.—Crowe vy. Cabot, 19 CanLT 
pcemetes Bath 
a C.—Feigenbaum v. Jackson, 8 B. 


ae 
ay S.—Smith v. McDonald, 12 N. S. 

Ont.—Innes v. Ferguson, 21 Ont. A. 
323 [aff 24 Can. S. C. 703]; Backus v. 
Smith, "5 Ont. A; 3841>=Stothart. v. 
Hilliard, 19 Ont. 542. 

[a] Rule applied.— Where the 
owners of a mill claimed an easement 
by prescription in the lot of another 
person and it appeared that the mill 
and the lot in which the easement 
was claimed were during a part of 
the twenty years next preceding 
owned by the same person, it was 
held that the time of such owner- 
ship should be excluded from the 
period required to establish a right 
LES Pee Mansur v. Blake, 62 


[b] No right to light and air is 
acquired by prescription if during the 
prescriptive period the dominant and 
servient tenements are in the occuna- 
tion of the same person. Ladyman vy. 


common ownership of the two tene- 
ments, it will not be assumed that 
such was the case. Moody v. Steg- 
gles, 12 Ch. D. 261. 

16. Innes v. Ferguson, 21 Ont. A. 
323 an a4 Can. S. C. 703]. See also 
infra § 6 

17. Mitchell v. Parks, 26 Ind. 354; 
Thorpe v. Corwin, 20 ING ap yelby Sila) 

18. Panes v. Pidgeon, 129 Ind. 548, 
29 NE 3 

19, enithiy: Higbee, 12 Vt. 113. 

20. Right of way see infra § 76. 

21. Ala.—Hill v. Wing, 193 Ala. 
312, 69 S 445; Jesse French. Piano, etc., 
Govny.. Forbes, 135 Ala, 277, 33S 183: 

Cal.—Howell _v. Slauson, 83 Cal. 
589, 838 Cal. 692. 

Conn. —Turner v. Hebron, 61 Conn. 
175, 22 A 951, 14 LRA 386. 

Ida.—Brossard v. Morgan, 7 Ida. 
215, 61 P 1081. 

Ill.—Falter v. Packard, 219 Ill. 356, 
76 NE 495; McKenzie vy. Elliott, 134 
ae 1/516; 24 NE 965. 

Ind —Null v. Williamson. 166 Ind. 


537, 78 N 
Kan. —Jobling v. Tuttle, 75 Kan. 
351, 89 P 699, 9 LRANS 960. 
Md.—Waters v. Snouffer, &8 Md. 


ee 41 A 785; Day v. Allender, 22 Md. ; 


Mich.—Rickels v. Log Owners’ 
Booming Co., 139 Mich. stil 102 NW 

Nev.—Howard v. Wright, 38 Nev. 
25, 143 P 1184. 

N. Y.—Concklin v. New York, etc., 
Rii-Co., 149 App. Div: 739,134" NYS 
191 [app dism 207 N. Y. 752, 101 NE 
1099]; Miller v. Garlock, 8 Barb. 153. 

Oh.—Schaeffer v. Clauda, 25 Oh. 
Cir Ct. 249; 

Or.—Peters v. Robertson, 73 Or. 263, 
144 P 568; Hume v. Rogue River 
PackinenCo., bl Ore 2315989 Pic ole eo2 
PHLOGS; 96eP S65, 013i AmSRy We2n3t 
LRANS 396. 

S. C.—Prince v. Wilbourn, 30 S. C. 
waeed McKee vy. Garrett, 17 S. Cc. L. 

Vt.—Poronto v. Sinnott, 89 Vt. 479, 
oe A 647; Shumway v. Simons, 1 Vt. 
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living in the neighborhood, or by the general public,?? 
or, as the rule is sometimes stated, 
exercise by an individual of a common right for the 
prescriptive period cannot confer an _ exclusive 
The term ‘‘exclusive,’’ however, does not 
mean that the easement must be used by one person 
only, but simply that the right shall not depend for 
its enjoyment upon a similar right in others;?* it 
must be exclusive as against the community at large.”® 
The use may be exclusive in the required sense even 
though it is participated in by the owner of the ser- 
vient tenement,?® or by the owners of adjoining 
And the fact that certain persons have ac- 
quired an easement by grant or custom does not pre- 
vent other persons from acquiring title to the same 


right.?° 


land.27 


easement by prescription.?8 


[$ 60] g. Substantially Same During Prescrip- 


Va.—Kent v. Dobyns, 112 Va. 586, 

72 SE 139. 

1 ier anal Vieblack 1 4/'Cans S.C; 
See also cases infra this section. 
22. Conn.—Merwin v. Wheeler, 41 

Conn. 14. 

Ind.-—Null v. Williamson, 166 Ind. 

537, 78 NE 76. 

Kan,.—Jobling v. Tuttle, 75 Kan. 

351, 89 P 699, 9 LRANS 960. 
Md.—Day v. Allender, 22 Ma. 511. 
N. J.—Cobb v. Davenport, 22 N. J. 

L. 369. 

S. C.—Prince v. Wilbourn, 30 S. C. 

Bins McKee v. Garrett, 17 S. Cc. L. 


41. 

{a] Reason for rule.—Such com- 
mon use negatives the idea of a pre- 
scription in favor of an individual. 
McKenzie v. Elliott, 134 Ill. 156, 24 
NE 965. See also Cobb v. Daven- 
port, 32 N. J. L. 369 (a user by an 
individual which is not distinguished 
from that of the public will be con- 
sidered permissive and not adverse, 
unless there is evidence that it was 
under a claim of right in himself and 
that the owner knowing of such claim 
acquiesced in it). 

{[b] Rule applied.—In order to ac- 
‘quire by prescription an easement in 
lands of another consisting of the 
right to the free use of the waters 
of mineral springs situated thereon, 
the user must haye been continuous, 
uninterrupted, actual, open, notori- 
ous, and adverse, and where it ap- 
pears that during all the time there 
has been a surplus of water from the 
springs beyond what has been re- 
quired by the owners, and the use re- 
lied upon was a use enjoyed in com- 
mon with the public, which in no 
sense deprived the owner of his 
rights, it cannot be considered ad- 
verse, but will be held a mere license 
which can never ripen into an ease- 
ment. Jobling v. Tuttle, 75 Kan. 351, 
89 P 699, 9 LRANS 960. 

[ec] One who takes seaweed and 
gravel from shore land belonging to 
another, not as owner of other lands 
for the benefit of those lands, and as 
incident to an estate in such other 
lands, but in gross as one of the pub- 
lic, and not under any claim of in- 
dividual right in himself other than 
as one of the public, does not acquire 


an’ easement by prescription. Mer- 
win v. Wheeler, 41 Conn. 14. 
23. Conn.—Chalker vy. Dickinson, 


1 Conn. 382, 6 AmD 250. 

Me.—Brastow v. Rockport Ice Co., 
77 Me. 100. 

Md.—Day v. Day, 4 Md. 262; Dela- 
ware, etc., R. Co. v. Stump, 8 Gill & 
J. 479, 29 AmD 561. 
fh acon v. Biemiller, 34 Oh. St. 

Ont.—Warin v. London, ete. Loan, 
etc., Co. 7 Ont. 706 

24. See infra note 25. 

25. I1l.—Schmidt v. 
Tll. 590, 80 NE 1071. 117 AmSR 261, 
11 LRANS 457; McKenzie v. Elliott. 
134 STii> 156, 24° NEY 965. 

Me.—Thompson v. Bowes, 115 Me. 
6, 97 A 1, 1 AmSR .1365. 


Brown, 226 
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the mere lawful 


Md.—Cox v. Forrest, 60 Mad. 74. 

Mo.—Sanford v. Kern, 223 Mo. 616, 
122 SW_1051. 

Vt.—Poronto v. Sinnott, 89 Vt. 479, 
95 A 647. 

Va.—Kent v. Dobyns, 112 Va. 586, 72 


SE 139. 

26. Pavey v. Vance, 56 Oh. St. 162, 
46 NE 898. ; 

27. McKenzie v. Elliott, 134 Il. 


156, 24 NE 965. 

28. Bigelow Carpet Co. v. Wiggin, 
209 Mass. 543, 95 NE 938; Ballard v. 
Demmon, 156 Mass. 449, 31 NE 635; 
Webster v. Lowell, 142 Mass. 324, 8 
NE 54; Fitchburg R. Co. v. Page, 131 
Mass. 391; Kent v. Waite, 10 Pick. 
(Mass.) 138. 

29. See supra § 36. 

30. Ala.—Hill v. Wing, 193 Ala. 
312, 69 S 445. 

Cal.— Burris v. Peoples’ Ditch Co., 
104 Cal. 248, 37 P 922. 

TIll.—Illinois Cent. R. Co. v. Denni- 
son, 116 Ill; A’ 1; Ohto, etc.; RB. Co. v. 
Elliott, 34 Ill. A. 589. 

Me.—Crosby v. Bessey, 49 Me. 539, 
77 AmD 271. 

Mass.—Shaughnessey v. Leary, 162 
Mass. 108, 38 NE 197; Richardson v. 
Pond, 15 Gray 387; Atwater v. Bod- 
fish, 11 Gray 150; Ray v. Fletcher, 12 
Cush. 200; Cotton v. Pocasset Mfg. 
Co., 13 Metc. 429. 

Mich.—Chapel v. Smith, 80 Mich. 
100, 45 NW 69; Turner v. Hart, 71 
Mich. 128, 38 NW 890, 15 AmSR 248. 

Minn.—Matthews v. Stillwater Gas, 
ete., Co., 63 Minn. 493, 65 NW 947. 

Mo.—Smith v. Sedalia, 152 Mo. 283, 
53 SW 907, 48 LRA 711. 

Nebr.—Dunn v. Thomas, 96 NW 142, 

Nev.—Boynton v. Longley, 19 Nev. 
69, 6 P 437, 3 AmSR 781. 

N. J.—Horner v. Stillwell, 35 N. J. 


i es Ole er ennsylvania- den (Comm: 
Thompson, 45 N. J. Eq. 870, 14 A 897, 
19 A 622. 


N. M.—Stamm vy. Albuquerque, 10 
N. M. 491, 62 P 973. 

N. Y.—American Bank Note Co. v. 
New York El. R: Co., 129 N. Y. 252, 
29 NE 302; Sander v. New York, etc., 
R. Co., 58 App. Div. 622, 69 NYS 155; 
Woodworth v. Genesee Paper Co., 18 
App. Div. 510, 46 NYS 99. 

N. C.—Emery v. Raleigh, etc., R. 
Co., 102 N. C. 209, 9 SE 139, 11 AmSR 
727; Porter v. Durham, 74 N. C. 767. 
pets SA v. Smith, 10 Oh. 

S. C.—Williams v. Hail Gold Min. 
Com SbyiSiiCe A 6G SE Fig Ge Losrs 

Tenn.—Ducktown Sulphur, 
Co., Ltd. v. Barnes, 66 SW 593. 

Eng.—Goldsmid v. Tunbridge Welis 
Impr. Comrs., L. R. 1 Eq. 161, 16 ERC 
586; Ballard v. Dyson, 1 Taunt. 279, 


etc., 


127 Reprint 841. 

N. B.—Mitten v. Wright, 1 N. B. 
Eq. 171. 

N. S.—Petipas v. Myette, 47 N. S 


270; Pitman v. Nickerson, 40 N. S. 20; 
Mason vy. Davison, 27 N. S. 84. 
Ont.—Ellis v. Clemens, 21 Ont. 227; 
Van Egmond v. Seaforth, 6 Ont. 599; 
Hall v. Evans, 42 U. C. Q. B, 190; Mc- 
Kechnie v. McKeyes, 10 U. C. Q. B. 37. 
fa] Rule applied.—The fact that 


tive Period. In order to acquire an easement by pre- 
scription, the adverse user must not only be continu- 
ous in point of time,?® but also substantially the same 
during the whole of the statutory period with respect 
to manner and extent.*° 
affect the substance of the use nor injuriously affect 
the rights of the owner of the servient tenement will 
not break the continuity of the user so as to prevent 
the acquisition of an easement by preseription.*? . 
And while a party who has inereased his use of an - 
easement during the prescriptive period cannot claim 
the enlarged use,** a more extensive and burdensome 
use for a portion of the prescriptive period will not 
impair the effect of such user as has been continuous 
for the full prescriptive period,*® provided the two 
uses are separable,** but not otherwise,*> since such 
a mingling of uses is wholly the fault of the party 


But changes which do not 


plaintiffs may have had a ditch, in 
which an easement is claimed, some- 
where upon the land for the prescrip- 
tive period does not give them a right 
to maintain it in a new location, or 
to use an extension thereof made 
within that period. Dunn v. Thomas, 
69 Nebr. 683, 96 NW 142. 

31. Ala.—Stein v. Burden, 24 Ala. 
130, 60 AmD 453. 

Cal.—Burris v. People’s Ditch Co., 
104 Cal. 248, 37 P 922; Gallaher v. 
Montecito Valley Water Co., 101 Cal. 
242, 35 P 770. 

N. Y.—Smith v. Adams, 6 Paige 435. 

S. C.—Jordan v. Lang, 22 S. C. 159. 

Eng.—Andrews v. Waite, [1907] 2 
Ch. 500. 

{a] Bule applied: (1) Where an 
unoccupied space was used for the 
storage of wagons and manure, al- 
though the stable in connection there- 
with had been torn down and rebuilt 
in an enlarged form. Stephens v. 
Hockemeyer, 19 NYS 666. (2) Where 
the water of a spring was used at one 
time for the purpose of a distillery, 
at another for scouring and dressing 
cloth, and, at other times for domes- 
tic purposes. Smith v. Adams, 6 Paige 
(N. Y.) 436. 

{b] Light through windows.—For 
the acquisition of a right to light it 
is not necessary that the apertures 
through which the light has entered 
the dominant tenement should re- 
main the same throughout the statu- 
tory period of twenty years. It is 
sufficient if, notwithstanding altera- 
tions to the building, including al- 
terations to the plane and size of the 
windows, a substantial part of the 
columns of light enjoyed thruugh the 
original windows has contiuued to be 
enjoyed through new apertures in the 
dominant tenement and to reach the 
position where the original windows 
stood. Andrews v. Waite, [1907] 2 
Ch. 500, 510 (‘‘The real test is... 
identity of light, and not identity of 
aperture, or entrance for the light’’). 

32. Boynton v. Longley, 19 Nev. 69, 
6 P 437, 3 AmSR 781; Prentice v. 
Geiger, 74 N. Y. 341 [aff 9 Hun 350]. 

33. Shaughnessey v. Leary, 162 
Mass. 108, 38 NE 197; Alcorn v. Sad- 
tak 71 Miss. 634, 14 S 444, 42 AmSR 

34 Shaughnessey v. Leary, 162 
Mass. 108, 38 NE 197; Alcorn vy. Sad- 
ler, 71 Miss. 634, 14 S 444, 42 AmSR 
484; American Bank Note Co. v. New 
York El. R. Co., 129 N. Y. 252, 29 NE 
ae eens v. Calkins, 10 Wend. (N. 

[a] “Strengthening, or even 
heightening the dam, from time to 
time, would not affect the right to 
maintain the stage of water produced 
long enough ago to acquire an ease- 
ment by lapse of time.” Alcorn v. 
Sadler, 71 Miss. 634, 639, 14 S 444, 42 
AmSR 484. To same effect Baldwin 
v. Caikins, 10 Wend. (N. Y.) 167. 

35. Cotton v. Pocasset Mfg., Co., 13 
Mete. (Mass.) 429; American Bank 
Note Co. v. New York El. R. Co; 2:9 
N. Y. 252, 267, 29.NE 302. 

“It may be said generally that one 
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claiming the easement.3* However, it seems that if 
more burdensome user than that originally exercised 
is continued for the prescriptive period, an easement 


for such use may be acquired.3? 


{§ 61] h. Actual and Beneficial. 
of right, however long continued, will not ripen into 
In order to be effectual such claim must be 
accompanied by actual use and enjoyment;%® and 
such use must also be beneficial to the party claiming 


title.** 


the easement.*° 
{§ 62] i. Reasonable. 


nuisance.*® 


cannot prescribe for an indivisible 
fraction of two essentially different 
users having essentially different 
purposes because such fraction hap- 
pens to be common to both. If the 
fraction is itself a complete and in- 
dependent user, representing a com- 
plete and entire right it may stand, 
with the fractional and separable ex- 
cess rejected. But if it be itself a 
mere fraction of two different users, 
which never could be used by itself 
for either of the two purposes, and 
never existed as an independent and 
practicable right, and is dependent in 
each case upon the users to which it 
belongs, it cannot be separately pre- 
scribed for.” American Bank Note 
Co. v. New York El. R. Co., supra. 

36. Cotton v. Pocasset Mfg. Co., 13 
Metc. (Mass.) 429. 

{a] Rule applied.—Where a town 
had enjoyed a drain to discharge wa- 
ter on another’s land for a period less 
than twenty years, and then deepened 
it, enlarged it, and varied its course, 
such change interrupted the use and 
prevented an acquisition of the ease- 
ment, short of twenty years enjoy- 
ment of it as enlarged and extended. 
Cotton v. Pocasset Mfg. Co., 13 Metc. 
(Mass.) 429. 

37. Cotton v. Pocasset Mfg. Co., 13 
Mete. (Mass.) 429. 

38. See infra note 39. 

39. Cal.—Howell v. Slauson, 83 
Cal. 539, 23 P 692; Cox v. Clough, 70 
Gali'345,-1) RP 732° 

Ind.—Peterson v. McCullough, 50 
see 35, 41; Mitchell v. Parks, 26 Ind. 

54. 
lowa.—Gibson v. Fischer, 68 Iowa 
9 


iS. C.—Jeter v. Mann, 20 S. C. L. 641. 

Ont.—Hunt v. Hespeler, 6 U. C. C. 
P2690: ae 

“To acquire a right by prescription, 
there must be an actual enjoyment. 
Prescription acquires for the party 
precisely what he has possessed, and 
nothing more, and in proving a pre- 
scription the user of the right is the 
only evidence of the extent to which 
it has been acquired.” Peterson v. 
McCullough, supra. , 

40. Lavery v. Arnold, 36 Or. 84, 57 
P 906, 58 P 524; Louisville, etc., R. 
Co. v. Hays, 11 Lea (Tenn.) 382, 47 
AmR 291. 

41. Cal.—Yuba Cons. Goldfields v. 
Hilton, 16 Cal. A. 228, 116 P 712, 715. 

Conn.—Lawton v. Herrick, 83 Conn. 
417, 76 A 986; Merwin v. Wheeler, 41 
Conn. 14. 

Nev.—Blaisdell v. Stephens, 14 Nev. 
17933: AmR- 523. 

N. J.—Cobb v. Davenport, 33 N. J. 
Lb. 223, 97 AmD 718, 

Eng.—Race v. Ward, 4 BE. & B. 702, 
82 ECL 702, 119 Reprint 259; Dyce 
v. Hay, 1 Macq. H. L. 305. 

42. Dempster v. Cleghorn, 2 Dow. 
40, 3 Reprint 780; Race v. Ward, 4 E. 
& B. 702, 82 ECL 702, 119 Reprint 
259; Dyce v. Hay, 1 Macq. H. L. 305. 

43. Lawton v. Herrick, 83 Conn. 
417, 76 A 986. See also Nuisances [29 
Cyc 1206 et seq]. 

44. See also Adverse Possession 
$ 192 et seq. 


For an easement to be 
valid the user must be reasonable.*! No prescriptive 
right can be acquired which is so extensive in its 
character and the manner of its user as to destroy the 
ordinary use of the whole property by the owner.*? 
This rule is also well illustrated by the doctrine that 
no prescriptive right can be acquired to maintain a 
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[§ 63] 7. ‘fime Requisite for Acquisition of 
Easement by Prescription**—a. In General. 
though it has been held that, in connection with other 


Al- 


evidence, the adverse use of an easement for less than 


A mere claim 


period.*6 


the prescriptive period may justify the presumption 
of a grant,*° the great weight of authority holds that, 
in order to acquire an easement by prescription, the 
user must be continued for the entire prescriptive 
This period, as heretofore shown, is in 


most jurisdictions the period limited for the acquisi- 


tion of title to land by adverse possession, although 
most of these statutes do not in terms apply to pre- 
seriptive rights, but to the acquisition of corporeal 
hereditaments only.*7 Illustrations are given in the 
note of periods of time held requisite to acquire a 
prescriptive right to an easement under statutes 
existing when the cases were decided.4® 


[§ 64] b. Exceptions in Statute of Limitations. 


45. Hazard v. Robinson, 11 F. Cas. 
No. 6,281, 3 Mason 272; Gilman v. Til- 
ton, 5 N. H. 231. 

46. Ala.—Barker v. Mobile Blec- 
tric Co., 55 S 364. 

Ill. Falter v. Packard, 219 Ill. 356, 
76 NE 495. 

Me.—Rollins v. Blackden, 112 Me. 
459, 92° A521," AnnCasl917A "875. 
Morse v. Williams, 62 Me. 445; Moore 
v. Moore, 61 Me. 417. 

Mass.—McFarlin v. Essex County, 
10 Cush. 304; Green v. Chelsea, 24 
Pick... @il: 

Mo;—P. M. Bruner Granitoid Co. v. 
Glencoe Lime, etc., Co., 169 Mo. A. 
295, 152 SW 601. 

Nebr.—Roe v. Howard County, 75 
Nebr. 448, 106 NW 587, 5 LRANS 831; 
Omaha R. Co. v. Reckitts, 38 Nebr. 
847, 57 NW 739. 

Nev.—Dick v. Bird, 14 Nev. 161. 

N. J.—Campbell v. Smith, 8 N. J. L. 
140, 14 AmD 400: : 

N. Y.—Munson v. Hungerford, 6 
Barb. 265; Merritt v. Brinkerhoff, 17 
Johns. 306, 8 AmD 404; Platt v. John- 
son, 15 Johns. 213, 8 AmD 233. 

S. C.—Williams v. Haile Gold Min. 
ConsaS. Cy 1566) SHetl 72) 1057. 

Tenn.—McKinney v. Duncan, 121 
Tenn. 265, 118 SW 683; Saunders v. 
Simpson, 97 Tenn. 382, 37 SW 195. 

Tex.—American Cement Plaster Co. 
v. Acme Cement Plaster Co., (Civ. A.) 
181 SW 257; International R. Co. v. 
ee 47 Tex. Civ. A. 622, 108 SW 


Va.—Reid v. Garnett, 101 Va. 47, 43 
SE 182. 

Ont.—Baldwin v. O’Brien, 40 Ont. L. 
24, 287, 12 OntWN 256, 402 [rev 10 
OntWN 304]. 

47. See supra § 16 et 
statutory provisions. 

48. [a] Five years.—Gallaher v. 
Montecito Valley Water Co., 101 Cal. 
242, 35 P 770; Alta Land, etc., Co. v. 
Hancock, 85 Cal. 219, 24. P 645, 20 
AmSR 217; Kripp v. Curtis, 71 Cal. 62, 
11 P 879; Hall v. Blackman, 8 Ida. 272, 
68 P19; Talbott v. Butte City Water 
Co., 29 Mont. 17, 73 P 1111; Boynton 


seq; and 


v. Longley, 19 Nev. 69, 6 P 427, 3 
AmSR 781. 
[b] Seven years.—Everedgee v. Al- 


exander, 75 Ga. 858; House v. Palmer, 
9 Ga. 497; Harrison v. Young, 9 Ga. 
359; Williams v. Turner, 7 Ga. 348. 
{c] Ten years.—Crabtree v. Baker, 
75 Ala. 91, 51 AmR 424; Nininger v. 
Norwood, 72 Ala. 277, 47 AmR 412; 
Stein v. Burden, 24 Ala. 130, 60 AmD 
453; Levet v. Laperyrollerie, 39 La. 
Ann. 210, 4 S 241; Thompson v. 
Meyers, 34 La. Ann. 615; Kennedy v. 
McCollam, 34 La. Ann. 568; Guesnard 
v. Bird, 33 La. Ann. 796; Delahous- 
Saye vie Judice,13 La, Ann. 587, 71 
AmD 521; New Orleans, etc., R. Co. v. 
Carrollton, 3 La. Ann. 282; Bonelli v. 
Blakemore, 66 Miss. 126, 5 S 228, 14 
AmSR 550; Smith v. Sedalia, 152 Mo. 
283, 53 SW 907, 48 LRA 711; Power v. 
Dean, 112 Mo. A. 288, 86 SW 1100; 
Haas v. Choussard, 17 Tex. 588; Evans 
Vas COD a OiiEh ex Ol Van As (oiias 180. . Ws 
874; Johnson’ v. Boorman, 63 Wis. 268, 
23 NW 514; Cobb v. Smith, 38 Wis. 21; 


Arimond v. Green Bay, etc., Canal Co., 
31 Wis. 316; Janssen v. Lammers, 29 
Wis. 88; Ruehl v. Voight, 28 Wis. 153. 

[d] Fifteen years.—Botsford v. 
Wallace, 69 Conn. 268, 37 A 902; Legg 
v. Horn, 45 Conn. 409; Tucker v. Jew- 
ett, 11 Conn. 311; Sherwood v. Burr, 4 
Day (Conn.) 244, 4 AmD 211; Brown 
v. Barton, 82 SW 405, 26 KyL 711; 
Zook v. Illinois Cent. R. Co., 80 SW 
211, 25 KyL 2194; Bright v. Dunn, 15 
SW 7, 779, 12 Kyl 689; Ray v. Swee- 
ney, 14 Bush (Ky.) 1, 29 AmR 388; 
Rickels v. Log Owners’ Booming Co., 
139 Mich. 111, 102 NW 652; Turner v. 
Hart, 71 Mich. 128, 38 NW 890, 156 
AmSR 2438; Winchell v. Clark, 68 Mich. 
64, 35 NW 907; Perrin v. Garfield, 37 
Vt. 304; Ford v. Whitlock, 27 Vt. 265; 
Norton v. Volentine, 14 Vt. 239, 39 


AmD 220; Rogers v. Page, Brayt. 
CVE )E 169: 
fe] Twenty years.—Chicago, etc., 


R. Co. v. Ives, 202 Ill. 69, 66 NE 940; 
Rose v. Farmington, 196 Ill. 226, 63 
NE 631; Vail v. Mix, 74 Ill. 127; Key- 
ser v. Mann, 36 Ill. A.,596; Ribordy v. 
Pellachoud, 28 Ill. A. 303; Kelly v. 
Pittsburgh, etc., R. Co., 28 Ind. A. 457, 
63 NE 233, 91 AmSR 134; Cole v. Brad- 
bury, 86 Me. 380, 29 A 1097; Under- 
wood v. North Wayne Scythe Co., 41 
Me. 291; Wood v. Kelley, 30 Me. 47; 
Leonard v. ‘Leonard, 7 Allen (Mass.)} 
277; Lawrence v. Fairhaven, 5 Gray 
(Mass.) 110; Luther v. Winnisimmet 
Co., 9 Cush.,. (Mass.) 171; Cotton v. 
Pocasset Mfg. Co., 13 Metc. (Mass.) 
429; Brattle Square Church v. Bul- 
lard, 2 Metc. (Mass.) 3638; Bolivar 
Mfg. Co. v. Neponset Mfg. Co., 16 
Pick. (Mass.) 241; Melvin v. Whiting, 
13 Pick. (Mass.) 184; Sargent v. Bal- 
lard; 9° Pick. (Mass:)) 251) Com sve 
Newbury, 2 Pick. (Mass.) 51; Roe v. 
Howard County, 75 Nebr. 448, 106 NW 
587, 5 LRANS 831; Taylor v. Blake, 64 
N. H. 392, 10 A 698; Norway Plains 
Co. v. Bradley, 52 N. H. 86; Bullen v. 
Runnels, 2 N. H. 255, 9 AmD 55; Dela- 
ware, etc., Canal Co. v. Lee, 22 N. J. 
L. 243; Delaware, etc, Canal Co. v. 
Wright, 21 N. J. L. 469; Heiser v. Mar- 
tin, 9 N. J. L. J. 277; Campbell v. 
Smith, 8 N. J. L. 140, 14 AmD 400; 
Campbell v. Seaman, 63 N. Y. 568, 20 
AmR 567; Haight v. Price, 21 N. Y. 
241; Riehlman v. Field, 81 Awp. Div. 
526, 81 NYS 239; Hall.v. State, 72 
App. Div. 360, 77 NYS 282; Miller v. 
Garlock, 8 Barb. (N. Y.) 153; Knight 
v. Albermarle, etc., R. Co., $11 N. 
C. 80, 15 SE 929; Benbow v. Robbins, 
11 N.C. 53383> Griffing ve) Mostern. 253. 
N. C. 3887; Bates v. Sherwaod, 24 
Oh. Cir. Ct. 146; Vanduzen v. Schraf- 
fenberger, 2 OhS&CP 470, 7 OhNP 
294; Wheatley v. Christman, 24 Pa. 
298, 64 AmD 657; Crawford v. Neff, 
38 Grant (Pa.) 175; Beidelman _ v. 
Foulk, 5 Watts (Pa.) 308; Strickler 
Vv. Lodd,, JO Sere. é& Re Pa) 63) 23 
AmD 649; Washington Borough v. 
Steiner, 25 Pa. Super. 392; ‘Warren 
v. Hunter, 1 Phila. (Pa.) 414; Hutto 
Vi /Tindall,740S. Cok. 396: Lamb iv 
Crosland, 38 S.C, L. 536; State v. 
Gregg, 20. S. C. L.. 387; Coalter v. 
Hunter, 4 Rand. (25 Va.) 58, 16 AmD 
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Where the period adopted for acquisition of ease- 
ment by prescription is the statutery period limited 
for the acquisition of title to land by adverse possess- 
ion, the statute will ordinarily be followed as to the 
exceptions to its operation therein prescribed.*® 

[§ 65] ¢c. Suspension of Statute of Limitations. 
A statute which provides that the time elapsing be- 
tween certain dates shall not be counted so as to pre- 
sume the satisfaction or abandonment of rights 
applies in computing the time necessary to raise the 
presumption of a grant of an easement.®° On the 
other hand, a provision that the time elapsing be- 
tween certain dates shall not be computed in any 
ease affected by the statute of limitation has been 
held inapplicable to a claim of a right of way by user, 
on the ground that ‘the reason of the provision was 
that the courts were closed during such period so that 
a right could not have been asserted therein, and the 
right to stop the running of the prescription on the 
right of way might have been asserted independently 
of any action in the courts merely by objecting to, 
or obstructing, the way.*! 

[§ 66] d. Alteration of Statutory Period pend- 
ing Acquirement of Right. The legislature may alter 
the prescriptive period by either lengthening or 
shortening it, subject to the condition that the owner 
of the servient tenement be given a reasonable time 

49. Wallace v. Fletcher, 30 N. H. 
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ment cannot be acquired by adverse 


ee | wis Hii, | 


in which to assert his rights.5? 

[§ 67] e. Disability Subsequently Arising. The 
authorities differ as to the effect of a disability aris- 
ing after the adverse use has begun. In some juris- 
dictions it is held that where such subsequent dis- 
ability arises, the period thereof must be deducted 
from the prescriptive period ;°* while in others it is 
held that disabilities arising after the adverse use 
has begun are not to be regarded.** 

[§ 68] f. Tacking Possessions.55 As in the case 
of adverse possession of land,°* where it is sought to 
tack the possessions of successive occupants for the 
purpose of acquiring an easement by prescription, it 
is essential that privity either of contract, estate, or 
blood should exist between the successive occu- 
pants.5? . But as in the case of adverse possession of 
land,®°S the adverse possession of persons between 
whom there exists privity of contract, estate, or 
blood may be tacked to make up the time necessary to 
acquire an easement by prescription,°® and the user 
will not be considered as having been interrupted 
provided it has been exercised for the required period 
by persons in privity with each other.®° Accordingly 
the periods of enjoyment by an ancestor and his 
heir,®! the periods of possession of landlord and ten- 
ant,®? or the periods of enjoyment of vendor and 
purchaser or persons claiming under the same title,®® 
Or, if the title has its basis, in con- 


aie wre also Adverse Possession § 195 
et seq 

fats Thus (1) the exceptions made 
ty statute in favor of persons under a 
disability when their rights are first 
encroached upon have been held to 
apply. Wallace v. Fletcher, 30 N. H. 
434. (2) On the other hand disa- 
bilities arising after the user and en- 
joyment of an easement have been 
commenced cannot defeat the pre- 
sumption arising from user for the 
prescriptive period. Wallace v. 
Fletcher, supra. 


50. Benbow v. Robbins, 71 N. C. 
“poe See also Adverse Possession § 

51. pceeeD v. Cody, (Tenn. Ch.) 
63 SW 3 

52. Nichols v. ot aS etc., R. Co., 
120 N. C. 495, 26 SE 64 

53. Thorpe v. andes 20 PN Sada: 


311; Lamb v, Crosland, 38 S.C. L. 536. 
54. Mass.—Ballard v. Demmon, 156 
Mass. 449, 31 NE 635; Melvin v Whit- 
ing, 13 Pick. 184. 
Mo.—State v. Macy, 72 Mo. A. 427. 
AG H.—Wallace v. Fletcher, 30 N. H. 


one C.—Mebane v. Patrick, 46 N. C. 


. e 
Vt.—Tracy v. Atherton, 36 Vt. 508. 
St here a v. Hilliard, 19 Ont. 
55. 
66-110. 
Unity of title to dominant and ser- 
vient estates see supra § 44. 
56. See Adverse Possession § 68. 
29 aie Ga.—Morrison v. Hays, 19 Ga. 
Tll.— Gilbert v. Peo., 121 Til. A. 423; 
Bryan vy. East St. Louis, 12 Ill. A. 390. 
Me.—Benson v. Soule, 32 Me. 39. 
Mass.—Cleaveland v. Ware, 98 
re 409; Holland v. Long, 7 Gray 
Mo.—Smith vy. eae 152 Mo. 283, 
63 SW 907, 48 LRA 7 
Vt.—Dodge v. ate 39 Vitunooe. 
Perrin v. Garfield, 37 Vt. 304. 
fa] Thus (1) where a former 
owner of land had enjoyed an ease- 
ment for less than twenty years, 
when the commonwealth confiscated 
his land and conveyed it to plaintiff, 
who likewise enjoyed the easement, 
it was held that the time of enjoy- 
ment by the former owner could not 
be added to the time of enjoyment by 
plaintiff in order to make up the 
twenty years. Sargent v. Ballard, 9 
Pick. (Mass.) 251. (2) And an ease- 


See also Adverse Possession §§ 


possession while the owner of the ser- 
vient tenement as agent of the owner 
of the dominant tenement lets the 
latter to third persons for short and 
not continuous terms. Holland v. 
Long, 7 Gray (Mass.) 486. | 

58. See Adverse Possession § 66. 

59. Cal.—Gallaher v. Montecito 
Valley Water Co., 101 Cal. 242, 35 
P 770; Spargur v. Heard, 90 Cal. 221, 
27 P 198; Kripp v. Curtis, 71 Cal. 62, 
(ES 2 ype 

Ill.—Goodwillie.Co. v. Com. Blec- 
tric Co., 241 Ill. 42, 89 NE 272; Key- 
ser v. Mann, 36 Ill. A. 596. 

Ind. —Harding v. Cowgar, 127 Ind. 
245, 26 NE 799; Fankboner v. Corder, 
127 Ind. 164, 26 NE 766; Ogle v. Dill, 
55 Ind. 130; Sanxay Vv. Hunger, 42 Ind. 
44; Terre Haute, e R. Co. v. Zehner, 
15.Ind. A, 273, 49 Nin 756. 

Ne v. Carter, 96 Ky. 378, 
29 SW 1 

Me. Cole v. Bradbury, 86 Me. 380, 
29 A 1097. 

Mass.—Matthys v. Boston First 
Swedish Baptisn Church, . 223 - Mass. 
544, 112 NE 228; Leonard v. Leonard, 
7 Allen 277; Reed v. West, 16 Gray 
283; Williams v. Nelson, 23 Pick. 141, 
384 AmD 45; Melvin v. Whiting, 13 
Pick. 184; Kent v. Waite, 10 Pick. 138; 
Sargent v. Ballard, 9 Pick. 251; Hill 
v. Crosby, 2 Pick. 466, 13 AmD 448. 

N. H.—Taylor v. Blake, 64 N. H. 392, 
10 A 698. 

N. Y.—Lewis v. New York, etc., R. 
Co., 162 N. Y. 202, 56 NE 540; “Ward v. 
Warren, CPA BIN bs VAN mllal NY Wkly Dig 
89 [aff 15 Hun 600]; Miller v. Carlock, 
8 pes 153; Winne v. Winne, +0 Misc. 
435, 82 NYS 647 {aff 95 App. Div. ab 
82 NYS 647, 88 NYS 625 (aff 184 N. Y 
584, 77 NE 1198)]. 

Vt.—Dodge v. Stacy, rae Witte 5599 
Perrin v. Garfield, 37 Vt. 304. 

W. Va.—Lucas v. Sruithfeld, etc., 
Turnp. Co., 36 W. Va. 427, 15 SE 182. 

Can.—McGee v. Rex, 7 Can. Exch. 
eee McGee v. Rex, 22 CanLTOccNotes 


N. S—McLean v. McRae, 50 N. S. 
536, 33 DomLR 128; Corkum v. Feener, 
29 N.S: 115: 

See also Adverse Possession §§ 72 
et seq, 77, 78. 

[a] Reason for rule.—‘‘There is no 
reason fer making any difference in 
this respect between titles to land 
and titles to easements. If the title 
has its basis in a presumed grant, 
privity of user tends as strongly to 
prove such grant, as privity of seisin. 


siderations of public policy, for the 
quieting of titles, that policy applies 
as well to the adverse user of ease- 
ments for twenty years, as to the ad- 
verse possession of land.” 3 Kent. 
Comm. (6th ed) pp 4438, 444 [quot 
Corkum v. Feener, 29 N. 8. Lab ALS. 

{b] Dominant estate owned by une 
incorporated association.—Where a 
fishing place and fishing implements 
were owned by sundry persons as an 
unincorporated association, and the 
différent interests were from time to 
time transferred as personal prop- 
erty, involving frequent changes in 
the membership of the association, it - 
was held that the adverse use of a 
way to the fishing place by the suc- 
cessive owners was to be regarded as 
a continuous use, and that thereby a 
right of way might be acquired ap- 
purtenant to the fishing place and 
accruing to the benefit of the persons 
who should be owners at ‘the end of 
the period of prescription. Bradley’s 
Fish Co. v. Dudley, 37 Conn. 136. 

[ec] Character of conveyance.,—(1) 
It has been held that inchoate pre- 
gcriptive rights to easements do not 
pass by deed, unless specifically men- 
tioned, and although an alley has been 
in existence for more than twenty 
years, if the deeds under which the 
Jot owners claim title do not mention 
the alley, and none of the lot owners 
nor any of their grantors enjoyed the © 
use of the alley for twenty years, no 
right by prescription has been ac- 
quired in the alley. Durkee v. Jones, 
27 Colo. 159, 60 P 618. (2) Where the 
easement is in gross a vendee cannot 
tack his use thereof to the use of his 
vendor unless such easement was 
mentioned in the deed of conveyance. 
Cleaveland v. Ware, 98 Mass. 409. 

{d] Proof as to use by grantor.— 
Where there is no proof to show how 
long claimant’s vendor used the ease- 
ment, nor the character or manner of 
his use, if any existed, the claim to 
the easement cannot be sustained. 
Hall ve Austin, 20 Tex. Civ. A. 59, 48 
SW 5 

60. Baas cases supra note 59. 

61. Cole v. Bradbury, 86 Me. 380, 
29 A 1097; Sargent v. Ballard, 9 Pick. 
Salas.) 251; Dodge v. Stacy, 39 Vt, 


62. Goodwillie Co. v. Common- 
wealth Hlectric Co., 241 Tl. a 89 NE} 
272; Ward v. Warren, 82 N. Y. 266, 11 
NY Wkly Dig 89. 

63. Ross v. Thompson, 78 Ind. 90; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 68-71] 


may be added to make out the complete prescriptive 
period. But, the rule which permits tacking as be- 
tween grantor and grantee does not apply where an 
interval has elapsed between the periods of enjoy- 
ment by the successive owners during which the ease- 
And where the adverse 
enjoyment of an easement has been for a time inter- 
rupted by the unity of seizin and possession of the 
dominant and the servient estates, the times of enjoy- 
ment before and after such interruption cannot be 
added together to make out the full period of pre- 
Neither can periods of enjoyment of 
several different easements be tacked together so as 
to give a prescriptive right to one of them.®¢ 
obvious reasons it is not permissible to tack a pos- 
session which is not adverse with one which is ad- 
verse for the purpose of making up the prescriptive 


ment has not been used.®* 


seription.® 


period °7 


Cole v. Bradbury, 86 Me. 380, 29 A 
1097; Matthys v. Boston First Swed- 
ish Baptist Church, 223 Mass. £44, 112 
NE 228; Leonard v. Leonard, 7 Allen 
(Mass.) 277; Reed ,v. West, 16 Gray 
({Mass.) 283; Williams v. Nelson, 23 
Pick. (Mass.) 141, 34 AmD 45; Sargent 
v. Ballard, 9 Pick. (Mass.) 251; Cor- 
kum v. Feener, 29 N. S. 115. 

64. Campbell v. Talbot, 132 Mass. 
174; McFarlin v. Essex ‘County, 10 
Cush. (Mass.) 304; Kilburn v. Adams, 
7 Metc. (Mass.) 33, 39 AmD’ 754; Sar- 
gent v. Ballard, 9 Pick. (Mass.) 251. 

65. Manning v. Smith, 6 Conn. 289; 
Onley v. Gardiner, 4 M. & W. 496; 
Backus v. Smith, 44 U. C. Q. B. 428 
{app erate on other grounds 5 Ont. 

341 


A 

66. Branch v. Doane, 17 Conn. 402, 
18 Conn. 233; Peters v. Little, 95 Ga. 
151, 22 SE 44; Totel v. Bonnefoy, 123 
TIS 653, 14 NE 687, 5 AmSR pa 
Bryan v. East St. Louis, 12 Il. A. 
oe See also Adverse Possession § 

{a] For instance, the claimant of 
a right of way cannot tack together 
the use of two or more strips of land 
as a way to make out the prescrip- 
tive period. Peters v. Little. 95 Ga. 
151, 22 SE 44 

67. Moore v. Bulgreen, 153 Mich. 
261, 116 NW 1005 (permissive posses- 
sion); Sassman v. Collins, 53 Tex. 
Civ. A. 71, 115 SW 37 (no title by pre- 
scription can be acquired where dur- 
ing a part of the time necessary to 
make up the prescriptive period the 
easement of way was used as one of 
necessity since the use of a way as 
one of necessity cannot be considered 
adverse). See also Adverse Posses- 
sion §§ 68-70. 

68. Cross references: 
Lateral support see Adjoining Land- 

owners §§ 34, 35. 
Right to flow land see Waters [40 Cyc 

676] 


Right to maintain dam see Waters 

[40 Cyc 668]. 

69. See statutory provisions. 

fa] In Iowa and Rhode Island the 
acquisition of a footway by prescrip- 
tion, except when claimed in connec- 
tion with a carriageway, is forbidden 
by statute. Agne v. Slitsinger, 96 
Iowa 181, 64 NW 836, 36 LRA 701; 
Willard v. Calhoun, 70 Iowa 650, 28 
NW 22; Baker v. Barry, 22 R. I. 471, 
48 A 795. 

{b] In Louisiana continuous and 
apparent servitudes may be acquired 
by vrescription, but continuous non- 
apparent servitudes and interrupted 
servitudes can be established only by 
title. Goodwin v. Alexander, 105 La. 
658, 30 S 102; Levet v. Lapeyrollerie, 
39 La. Ann. 210, 1 S 672; Kennedy v. 
McCollain, 34 La. Ann. 568; Guesnard 
v. Bird, 33 La. Ann. 796; "Broussard 
v. Etie, 11 La. 394. 

[ec] In Massachusetts and New 
Hampshire the acquisition of rights 
of way across railroad tracks by pre- 
scription is forbidden by statute. 
Simpson v. Boston, etc., R. Co., 176 
Mass. 359, 47 NE 674: Costello. v. 
Grand Trunk R. Co., 70 N. H. 403, 47 


A 265. ‘ - 
[19 C. J.—57] 


EASEMENTS 
[§ 69] 


General. 


tion.7° 


So for iGer Vaile: 


scription.” 


70. Cal.—Yuba Cons. Goldfields v. 
Hilton, 16 Cal. A. 228, 116 P 712, 715. 


Conn.—Legg v. Horn, 45 Conn. 409. 


Ga.—Phinizy v. City Council of 
Augusta, 47 Ga. 260. 

Ill.— Lake Erie, etc., R. Co. v. Whit- 
ham, 155 Ill. 514, 40 NE 1014, 46 
AmSR 355, 28 LRA 612; Dwight v. 
Hayes, 150 Tl. PAS eal "NE 218, 41 
AmSR 367; Tinker v. Forbes, 136 Ill. 
221, 26 NE 503; Forbes v. Balenseifer, 
74 Tll. 183. 

La.—Macheca v. Avegno, 25 La. 
Ann. 55. 

Me.—Littlefield v. Maxwell, 31 Me. 
134, 50 AmD 653. 

Miss.—Lanier v. Booth, 50 Miss. 


410. 

N. C.—State v. Suttle, 115 N. C. 784, 
20. SE 725. 

[a] Effect of statute prescribing 
length and nature of use.—The 
Massachusetts statute (now Pub. St. 
[1882] c 122 § 2), which provides that 
the use of an easement claimed by 
prescription must have been con- 
tinued uninterruptedly for twenty 
years, while it prevents the acquisi- 
tion of an easement by lapse of time, 
except as therein mentioned, does not 
determine what.easementsS ‘may be 
acquired by prescription, but leaves 
that question to be determined by the 
law as it previously existed. Keats 
v. Hugo, 115 Mass. 204, 15 AmR 80. 

71-72. Hunter v. Richards, 26 Ont. 
L. 458, 2 OntWN 855, 18 OntWR 813, 3 
OntWN 1432, 22 OntWR 408, 5 Dom 
LR 116. 

73. Sturges v. Bridgman, 11 Ch, D. 
852; Webb v. Bird, 10 C. B. N. S. 268, 
100 ECL 268, 142 Reprint 455 [aff 13 
Cc. B. N. S. 841, 106 ECL 839, 143 Re- 
print 332]. 

[a] Thus (1) the owner of a wind- 
mill cannot gain by prescription the 
right to the free passage of wind to 
his mill. Webb v. Bird, 10 C. B. N. S. 
268, 100 ECL 268, 142 Reprint 455 
{aff 13 C. B. N.S. 841, 106 ECL 841, 
143 Reprint 332]. (2) Phy person can- 
not gain by prescription a right to 
make a noise which for many years 
affected no one, and which no one 
could have prevented him from mak- 
ing. Sturges v. Bridgman, 11 Ch. D. 


74. See sunra § 17 et seq. 

75. Cal—Heckman v. Sweet, 
Cal. 303, 33 P 1099. 

Conn.—-Woodworth v. Raymend, 51 
Conn. 70; Wright v. Wright, 21 Conn. 
329; Twiss v. Baldwin, 9 Conn. 291; 
Sherwood v. Burr, 4 Day 244, 4 AmD 

Del.—Johnson v. Philadelphia, etc., 
RCo 2eAy 8G) 

Tl. —Quiney v. Jones, 76 Ill. 231, 20 
AmR 243. 

Ind.—Peterson v. McCullough, 50 
Ind. 35. 

Iowa.—State v. Kansas City, etc., 
R. Co., 45 Iowa 139. ; 

Me.—Hill v. Lord, 48 Me. 83. 

Mass.—Brookline v. Mackintosh, 
133 Mass. 215. 

N. H.—Watkins v. Peck, 13 N. H. 
360, 40 AmD 156. 

N. Y.—Burbank vy. IMA COUNG pe, UNI 


gy) 


8. What Easements Created®*—a. 
Unless there is some statutory provision 
to the contrary,® all easements which may be ac- 
quired by grant may also be acquired by prescrip- 
However, 
acquired to something which is forbidden by statute 
as against public policy,-"? or the enjoyment of 
which cannot be prevented.‘ 

[§ 70] b. Rights Incapable of Grant. 
as the doctrine of prescription is based upon the pre- 
sumption of a grant,’* it necessarily follows that 
only such rights as are capable of being granted may 
be acquired “by preseription.”® 
Right of Way7°—(1) In General. A 
right of way is acquired by prescription where a user 
for the prescriptive period is accompanied by the 
characteristics essential to give an easement by pre- 
The existence of gates will not weaken 
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In 
right can be 


no prescriptive 


Inasmuch 


OS C.—Felton v. Simpson, 33 N. C. 


4 


“or. —Hume v. Rogue River Packing 
Cosn ds LLOnw23 Teo te a9 92 1065, 
06 P 865, 131 AmSR 132, 30 LRANS 


Pa.—Ridgeway v. Philadelphia, etce., 
RACON 22 PapsDistimisos 
C.—Blume v. Southern R. Co. 
Carolina Div., 85 S. C. 440, 67 SE 546. 
Eng. —Staffordshire, etc., Canal 
Nav. v. Birmingham Canal Naviga- 
tions, L.-R. 1 H. L. 254; Preston v. 
ay ood LocalsBd., 753 Le TecRepi Ne 


N. B.—Meagher v. Canadian Pac. 
R. Co., 42 N. B. 46. 
Ont.—Grand Trunk R. Co. v. Val- 


liear, 7 Ont. L. 364, 3 OntWR 98. 

fa] Rule applied.—(1) Under a 
statute limiting the power of a rail- 
road company to sell or dispose of 
lands to so much thereof as is not 
necessary for itS own purposes, a 
railroad company has no power to 
make a grant of a right of way 
across its station grounds, and conse- 
quently such a right cannot be ac- 
quired by prescription. Grand Trunk 
R. Co. v. Valiear, 7 Ont. L. 364. (2) 
The court will not presume from long 
user a lost grant of a right which is 
contrary to the provisions of an 
award made under an Inclosure Act, 
where such act has been passed, not 
merely for the purpose of regulating 
the rights of persons having an inter- 
est in common lands, but in the pub- 
lic interest, as, for example, in pro- 
viding a permanent scheme for the 
drainage of a fen area. Neaverson v. 
Peterborough Rural Dist. Council, 
[LO O2 A Che bbe 

[b] Nuisances.—No one can ac- 
quire the right by prescription to 
maintain a public nuisance. Hunter 
v. Richards, 26 Ont. L. 458, 2 OntWN 
855, 18 OntWR 813, 3 OntWN 1432, 22 
OntWR 408, 5 DomLR 116. See 
Nuisances [29 Cye 1207 et seq]. 

[ec] Acts made misdemeanor.— 
Where a statute makes it a mis- 
demeanor for a person to fish in a 
river if he has no right to do so, no 
right to fish therein can be acquired 
by prescription in violation thereof 
by a trespasser. Heckman v. Swett, 
99." Cal). 3035 33) (P51:0992 

76. Definition of right of way see 
Right of Way [34 Cyc 1767]. 

77. Ark.—Clay v. Penzel, 79 Ark. 
5, 11, 94 SW 705 fieit Cvels ohnses 
v. Lewis, 47 Ark. 66, 2 SW 

Cal.—Myers v. Berven, 166 bal, 484, 
137 P 260; Humphreys v. Blasingame, 
104 Cal. 40, 37 P 804; Thomas v. Eng- 
land, 71 Cal. 456, 12 P 491; Kripp v. 
Curtis, 71 Cal. 62, 11 P 8795 Barbour 
v. Pierce, 42 Cal. 657. 

ing Realty Co. v. Older- 
man, 90 Conn, 241, 96 A 944; Black v. 
O’Hara, 54 Conn. 17. 5 A 598. 

Del.—Johnson v. Stayton, 5 Del. 448. 

Ga.—Hill v. Miller, 144 Ga. 404, 87 
cee 385; Everedge v. Alexander, 75 Ga. 
oo. 

Ill.—Thomas v. Metz, 236 Ill. 86, 86 
NE 184; Kuhlman vy. Hecht, 77 Ill. 
570; Gentleman v. Soule, 32 Ill. 271, 
83 AmD 264; Keyser v. Mann, 36 Ill. 
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the force of: such usage,’® for the easement of a right 
of way may exist with as well as without gates; and 
the questions of the necessity or convenience of the 
passway are immaterial.8° Where a use of this char- 
acter is shown it is of no consequence that the party 
claiming the easement had access to another way,*+ 
even though it was equally convenient.®? 

Nature, Extent and Time of Use—(a) 


[§ 72] (2) 
ene 596; Luecken v. Wuest, 31 Ill. A. 
Ind.—Sheeks v Erwin, 130 Ind. 31, 


29> NEY 11s Tank bouee v. Corder, 127 
Ind. 164, 26 NE 766; Palmer v. Wright, 


58 Ind. 486; Sanxay v. Hunger, 42 
Ind. 44. 

Iowa.—Zigefoose v. Zigefoose, 69 
Iowa 391. 

Ky.—Hampton vy. Fuson, 165 Ky. 


182, 176 SW 972; Louisville, etc., R. 
Co. v. Cornelius, 165 Ky. 132, 176 SW 
964; Kimble v. Warren, 158 Ky. 384, 
165 SW 404; Salmon v. Martin, 156 
Ky. 309, 160 SW 1058; Wray v. Brown, 
155 Ky. 757, 160 SW 488; Vance v. 
Adams, 1142 SW 927; McCavley v. 
Twyman, 110 SW 892, 33 KyL 692; 
Boyd v. Morris, 106 SW 867, 32 Kyl 
642; Cincinnati, etc., R. Co. v. Siaugh- 
ter, 126 Ky. 492, 104 SW 291, 31 KyL 
913; Byars v. Rash, 100 SW 206, 30 
KyL 1153; Sparks v. Rogers, 97 "SW 
1 ea) KyL 1170; Smith v. Pennington, 
122 Ky. 355, 91 ‘Sw 730, 28 KyL 1282, 
8 LRANS 149; Crigler v. Newman, 91 
SW 706, 29 KyL 27; Ray v. Nally, 89 
SW 486, 28 KyL 421; McPherson v. 
Thompson, 89 SW 195, 28 KyL 266; 
Smoot v. Wainscott, 89 SW 176, 28 
KyL 233; McKinney v. Thompson, 86 
sw 543, 27 KyL 733; Com. v. Terry, 86 


Sw 519, 27 KyL 684; Chenault v. 
Gravitt, 85 SW 184, 27 KyL 408; 
Wathen v. Howard, 84 SW 203, 27 


yL 7; Brown v. Barton, 82 SW "405, 
36. Ky 1b 711; Smith v. Smith, 78 SW 
884, 35 KyL 1790; Magruder v. Potter, 
77 Sw 919, 25 KyL 1336; Riley v. Bu- 
chanan, 116 Ky. 625, a SW 527, 26 
KyL 863, 63 LRA 642, 3 AnnCas 788; 
Anderson Vi Southworth, 76 SW 391, 

5 KyL 776; Bowen v. Cooper, 66 Sw 
G01, 33 KyL 2065; Potts v. Clark, 62 
sw 884, 23 KyL 332; Browning Vv. 
Davis, 68 SW 9, 21 Ky 186; Burch 
v. Blair, 41 SW 547, 19 KyL 641; New- 
come v. Crews, 98 Ky. 339, 32 SW 947, 
17 KyL 899; Talbott v. Thorn, 91 Ky. 
417, 16 SW 88,13 KyL 401; O’Daniel v. 
O’Daniel, 88 Ky. 185, 10 SW 638, 10 
KyL 760; Wilkins v. Barnes, 79 Ky. 
323; Thomas v. Bertram, 4 Bush. 317; 
Hall v. McLeod, 2 Metc. 98, 74 AmD 
400; Coburn v. Whirner, 5 Ky. Op. 17. 

Mda—wWaters v. Snouffer, 88 Md. 
391, 41 A 785; Cox v. Forrest, 60 Md. 
74; Browne v. "Baltimore M. E. Church, 
37 Ma. 108;-Day v. Allender, 22 Ma. 

ple 

Mass.—Deerfield _ v. Connecticut 
River R. Co.,.144 Mass. 325, 11 NE 
105; Gordon Vv. Taunton, 126 Mass. 
349: Blake v. Everett, 1 Allen 248; 
Barnes v. Haynes, 113¢ Gray 188, 14 
AmD 629; Sibley v. Ellis, 11 Gray 417; 
Hill v. Crosby, 2 Pick. 466, 13 AmD 


448. 

Mich.—Felton v. Wedthoff, 185 
Mich. 72, 151 NW 727. 
Miss.—Bonelli v. Blakemore, 66 


Miss. 136, 5 S 228, 14 AmSR 65650; 
Lanier v. Booth, 50 Miss. 410. 
Mo.—Novinger v. Shoop, 201 SW 64; 
Sanford v. Kern, 223 Mo. 616, 122 SW 
1051; Geismann v. Trish, 151 Mo. A. 
714, 132 SW 298; Leiweke v. Link, 147 
Mo. A. 19, 126 SW 197; Graham v. Ol- 
son, 116 Mo. A. 272, 92 SW 728. 
Nev.—Chollar-Potosi Min. Co. v. 
Kennedy, 3 Nev. 361, 983 AmD 409. 
Meas H.—Smith v. Putnam, 62 N. H. 


N. J.—Pennsylvania R. Co. v Hulse, 
59 N. J. L. 54, 35 A 790; Leonard v. 
Hart, (Ch.) 2 A 36. 

N. Y.—Nicholls v. Wentworth, 100 
N. Y. 455, 3.NE 482; Ward v. Warren, 
Sz. IN: “¥?, 265: Crounse v. Wemple, 29 
N. Y. 540; Bushey v. Santiff, 86 Hun 
384, 38 NYS 473; Coburn v. Marsh, 68 
Hun 269, 22 NYS 990 (aff 144 N. Y. 
657, 39 NE 857]; Wicks v. Thompson, 


EASEMENTS 


In General. 


period.®* 


59 Hun 618, 13 NYS 651; Miller v. 
Garlock 8 Barb. 153; Lansing v. Wis- 
wall, 5 Den. 213 [aft 5 HowPr 77]. 
N. C.—Ray v. Lipscomb, 48 N. C. 
185; Smith v. Bennett, 46 N. C. 372; 
State v. Hunter, 27 N. C. 369, 44 AmD 


Oh.—Staman v. Balliett, 32 Oh. Cir. 
Ct. 339; Schaeffer v. Clauda, 25 Oh. 
Circe 249; Bates v. Sherwood, 24 Oh. 
Cir. Ct. 146 

Pa. — Garrett v. Jackson, 20 Pa. 331; 
Russel v. Woodbury, 53 Pa. Super. 
618; Godino v. Kane, 26 Pa. Super. 
596; Young v. Collins, 2 Browne 292. 

Ss. C—Blume v. Southern R. Co., 85 
S. C. 440, 67 SH 546; Whaley v. Ste- 
vens, 27 S. Cc, 549, 4 SE 145; Smith v. 
Kinard, 20 S. C. L. 642 note; Cuthbert 
v. Lawton, 14 8. C. L. 194. ; 

Tenn.—Morgan County v. Goans, 
188 Tenn. 381, 198 SW 69; Ferrell v. 
Ferrell, 1 Baxt. 329; Clayton v. Wise, 
1 Tenn. Civ. A. 620. 

Utah.—Harkness v. Woodmansee, 7 
Utah 227, 26 P 291. 

vVt.—Strong v. Wales, 50 Vt. 361. 

Va.—Turner v. South, etc., Impr. 
Co., 118 Va. 720, 88 SE 85. 

Wash.--Brand v. Lienkaemner, 72 
Wash. 547, 549, 130 P 1147 [cit Cycl; 
Schulenbarger v. Johnstone, 34 Wash. 
202, 116 P 843, 35 LRANS 941; Van- 
DeVanter v. Flaherty, 37 Wach. 218, 
79 P 794; Wasmund v. Harm, 36 
Wash. 170, 78 P 777. 

W. Va.—Mitchell v. Bowman 74 W 
Va. 498, 82 SE 330; Walton v. Knight, 
62 W. Va. 223, 58 SH 1025; Boyd v. 
Woolwine, 40 W. Va. 282, 21 SE 1020; 
Rogerson v. Shepherd, 33 W. Va. 307, 
10 SE 6382. 

Wis.—Carmody v. Mulrooney, 87 
Wis. 552, 58 NW 1109. 

N. B.—Jones v. Jones, 4N. aes 

N. S.—Knock v. Knock, 29 N S. 267 
frey on other grounds 27 Can. S. C. 

Ont.—Guthrie ne Canadian Pac, R. 
Co; 27 Ont. A. 


Re tomate sey v. Hamlin, 2 
Newfoundl. : 
[a] User under void grant.—Use 


of an alley for the statutory period 
gives a prescriptive right therein, the 
use being under a grant of the right 
to use it, although the grant was oral 
and therefore void. Settle v. Cox, 89 
SW 534, 28 KyL 510. See also supra 


§ 55. 
78. Johnson v. Stayton, 5 Del. 448, 
450. See also Holtsberry v. Bounds, 


29 Oh. Cir. Ct. 257 (where one, and 
those under whom he claims, has 
used, without let or’ hinderance, a 
right of way over and across adjoin- 
ing lands to a public highway for 
more than twenty-five years, and 
such way has been confined to one 
well-defined course, an easement sub- 
ject to the duty of keeping gates and 
bars closed, and appurtenant to the 
land, is acquired). 

79. Johnson v. Stayton, 5 Del. 448. 


80. Ray v. Nally, 89 SW 486, 28 
KyL 421. 
81. 


Bolton v. Murphy, 41 Utah 591, 
127 P 335; Mitchell v. Bowman, 74 W. 
Va. 498, 82 SE 330. 

82. Mitchell v. Bowman, 74 W. Va. 
498, 82 SH 330. 

. Ala.—Hill v. Wing, 193 Ala. 
312, 69 S 445. 

Ark.—Medlock v. Owen, 105 Ark. 
460, 151 SW 995; Clay v. Penzel, 79 
Ark. 5, 11, 94 SW 705 [eit Cyc]; John- 
son v. Lewis, 47 Ark. 66, 2 SW 329, 
14.SW 466. 

al.—Kripp v. Curtis, 71 Cal. 62, 11 
P 879 
54 Conn. 


Conn.—Black v. O’Hara, 
17, 56 A598! 


[§§ 71-72 | 


As in the case of other easements the 
user of a private way to ripen into an easement must 
be adverse under a claim of right, continuous, unin- 
terrupted, and with the knowledge and acquiescence 
of the owner of the soil, for the full prescriptive 


Special statutory provisions may require the claim- 
ant to have given express notice of his claim to the 


Rete -v. Springer, 5 Del. 


Ga.—Carlton v. Seaboard Air-line 
R. Co., 143 Ga 516, 85 SE 863; Nash- 
ville, ete., R. Co. v. Coats, 133 Ga. 
820, 66 SE 1085; Puryear v. Clements, 
5S) (Gaewesas Hendricks v. Carter, ot 
Ga. A. 527, 94 SE 807. 

Ill.—Illinois Cent. R. Co. v. Stew- 
art, 265 Ill. 35, 106 NE 512; Stewart 
v. Andrews, 239 Ill. 186, 87 NE 
864; Schmidt v. Brown, 226 Ill. 590, 80 
NE 1071, 117 AmSR 261, 11 LRANS 
457; Kuhlman v. Hecht, 77 Ill. 570; 
Drda v. Schmidt, 47 Ill. A. 267. 

Ind.—Pitser v. McCreery, 172 Ind. 
663, 88 NE 303, 89 NE 317; Parish v. 
Kasper, 109.Ind. 586, 10 NE 109; Hill 
v. Hagaman, §4 Ind. 287; Palmer v. 
Wright, 58 Ind. 486; Peterson v. Mc- 
Cullough, 50 Ind. 35: Park v. Morgan, 
52 Ind. IN, 478, 100 NE 861 

Iowa.—Zigefoose v. Zigefoose, 69 
Iowa 391, 28 NW 654. 

Ky.—Codman v. Jones, 180 Ky. 217, 
202 SW 662; eras v. Dsekins, 175 
Ky. 61, 200 SW 1; Mitchell v. Pratt, 
177 Ky. 488, 187 SW 961; Bridwill v. 
Neltner, 173 Ky. 847, 191 SW 638; 
Swango v. Greene, 155 Ky. 227, 159 
SW 692; Fightmaster v. Taylor, 147 
Ky. 469, 144 SW 381; Riley v. Buch- 
anan, 116 Ky. 626, Be SW 527, 25 KyL 
863, 63 LRA 642, 3 AnnCas 788 - Pre- 
witt v. Graves, 35 SW 263, 18 Kyl 53s 
Hall v. McLeod, 2 Metc. 98, 74 AmD 
ago Bowman v. Wickliffe, 15 B. Mon. 


Me.—Wooster v. Fiske, 116 Me. 517, 
102 A 231; Blanchard v. Moulton, 63 
Me. 434. 

Md.—Cox v. Forrest, 60 aid. 74, 

Mass.—Bigelow Carpet Co. Wig- 
gin, 209 Mass, 542, 95 NE 538; Odi- 
orne v. Wade, 5 Pick, 421. 

Mo.—House v. Montgomery, 19 Mo. 


ee ne 
. J.—Heiser v. Martin, 9 N. J. L. 
As Are 


Robertson, 


N. Y.—Ward v. Warren, 82 N. Y. 
600) 11 NYWklyDig 89 [aff 15 Hun 
N. C.—State v. Norris, 174 N. C. 808, 
93 SE 95 0; Boyden v. Achenbach, 86 
Ni Co 39% Ray v. Lipscomb, 48 N.’ Cs 
185; Smith v. Bennett, 46 N. C. 372. 
oi hae Sohaeter v. Clauda, 25 Oh. 
ir oung v. Span ler, 
Oh Cir Ctr 549. : ad a 

Or.—Peters vy. 73 ir: 
263, 144 P 568. ., 

Porto Rico.—Diaz v. Vasquez, 19 
Porto Rico 1094. 

S. C.—Golding v. Williams, 23 S. Cc. 
L. 92; Jeter v. Mann, 20 S. Git 641; 
McKee v. Garrett, 1a Sen Cher 341; 
Rowland v. Wolfe, LA See ew laenb Gs 19 
AmD 651. 
soanae .—Ferrell v. Ferrell, 1 Baxt. 

Tex.—Callan v. Walters, (Civ. A.) 
190 SW 829. 

Utah.—Boiton v. Murphy, 41 Utah 
591, 127 P 3835; Lund v. Wilcox, 34 
Utah 205, 97 P 33: Harkness vy. Wood- 
mansee, 7 Utah 927, 26 P 291, 

Va.—Witt v Creasey, TAT Vase: 
86 SEH 128; Kent v. Dobyns, 112 Va. 
586, 72 SE 139; Williams v. Green, 111 
Va. 205, 68 SE 253; Reir v. Garnett, 
LOL Vaz "47, 43 SE 182; Gaines v. Mer- 
ryman, 95 ‘Va. 660, 29 SE 738; Cornett 
v. Rhudy, 80 Va. 710. 

Wash.—Wasmund v. Harm, 36 
Wash. liO, 78 Pe t7 7. 

W. Va.—Crosier v. Brown, 66 W. 
Va. 273, 66 SH 326, 25 LRANS 174. 

Wis.-Whaley v. Jarrett, 69 Wis. 
613, 34 NW 727, 2 AmSR 764. 

Ont.—Baldwin v. O’Brien, 40 Ont. 
L. 24. 287, 12 OntWN 256, 402 [rev 10 
OntWN 304]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
. 


-§§ 72-74] 


easement to the party against whom the right is 
claimed,** and, as already stated, statatory provis- 
_lons requiring the inclosure and improvement of land 
adversely, and the payment of taxes thereon have 
been held to apply by analogy to cases where a right 
of way is claimed by prescription, in some jurisdic- 
tions,®> while in others the contrary conclusion has 
been reached.®® Under some statutes it is necessary 
to show uninterrupted use of a permanent way not 
over a certain number of feet wide, and that it has 
been kept open and in repair for a certain number of 
years;8’? and where a private way is claimed under 
such a statute the person setting up the claim must 
bring himself strictly within its provisions,’* and 
show that each requirement has been fulfilled.®® 
{[§ 73] (b) Continuity of Use. While it is essen- 
tial that the use of the way be continuous,” it is not 
necessary to prove an actual continuous user of the 
way by day and by night for the full prescriptive 
period without any cessation.®! If one uses a way at 
such times as his convenience and business needs re- 
quire it will be considered that there is such a con- 
tinuity of use as will ripen into a-prescriptive right, 
provided the other elements essential to an easement 
by prescription are present,®? and under such cireum- 
stances as exclude the presumption of a voluntary 
abandonment on the part of the party claiming the 


fa] Gates as negativing claim of 
right.—That a private passageway 
was closed at both ends by gates does 
not negative the claim of an ease- 
ment by prescription, where they do 
not interfere with the use of the 
passageway for the purposes for 
which it was intended. Smith v. 
Roath, 238 Ill. 247, 87 NE 414, 128 
AmSR 123; Martin v. Murphy, 221 Ill. 
632, 77 NE 1126; Truax v. Gregory, 
196 Ill. 83, 63 NE 674. 

{b] Duration of use—(1) The 
user must continue for the full pre- 
- seriptive period. See cases supra 

this note. (2) Thus adverse user of 


88. 
89. 


90. 
91. 
Schaeffer v. 
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21 Ga. A. 101, 94 SE 273. 

Nott v. Tinley, 69 Ga. 766. 
Aaron v. Gunnels, 68 Ga. 528. 
See Collier v. Farr, 81 Ga. 749, 752, 7 
SE 860, 862 (“It takes all these things 
to constitute a private way. If, there- 
fore, the applicant fails to show that 
the road is not more than fifteen feet 
wide, or if he fails to show that he 
has kept it open and in order, he has 
not made out such a case as would 
authorize the ordinary to pass an 
order to have the obstructions re- 
moved therefrom”). 

See supra § 72. 

Cox v. Forrest, 60 Md. 74; 


[19 Cuda 897 


easement ;°* and it has been held that the cireum- 
stances may be such as to show a continuous use, 
although direct evidence of actual use as to one or 
more years during the prescriptive period was want- 
ing.°+ However, the use must be continuous within 
the bounds of reason;®° thus a use in one year cannot 
be connected with a use five years afterward, so as to 
give a right of way by prescription.°* Where one 
who had used a way over two tracts of land purchased 
one of them before he had acquired a right of way by 
prescription, the purchase did not interrupt the run- 
ning of the prescriptive time as to the tract not pur- 
chased.°? Under a statute providing that no act 
shall be deemed an interruption unless the same shall 
have been acquiesced in for one year after the party 
interrupted shall have had notice thereof, an unex- 
plained cessation of user of the way,—although cus- 
tomarily used only in the winter,—immediately pre- 
ceding the commencement of the action will be con-. 
sidered such interruption as bars the claim to an ease- 
ment.°§ 

[§ 74] (c) Permissive Use—aa. In General. 
The permissive use of a way over another’s land will 
never ripen into an easement by prescription, no 
matter for how long a time it may have been enjoy- 
ed.°® Especially is this true where the way is only 
used during certain seasons of the year, and where it 


94 Budfish v. Budfish, 105 Mass. 
317; Carr v. Foster, 3 'Q. B. 581, 438 
ECL 876, 114 Reprint 629. See Lowe 
v. Carpenter, 6 Exch. 825, 155 Re- 
print 779 (which contains a dictum 
to the effect that some user must be 
proved in each year of the prescrip- 
tive period). 

95." Watt v. Trapp, 31S. CG. &. 136. 

[a] Thus a right of vay is not 
established where on the one hand 
it can only be proved to have been 
actually exercised for a period of over 
thirty years on what are substan- 
tially three occasions at intervals of 


twelve years, and on the other hand 
25 Oh. Cir. Ct. 


a ditch right of way over land of an- 
other for one year would not be suffi- 
cient to establish an easement 
therein. Oliver v. Burnett, 10 Cal. A. 
4038, 102 P 223. (8) And a landowner 
is not entitled to recover damages 
from a railroad company for en- 
croachment upon a private right of 
way, averred to have been acquired 
by prescription, between trestle sup- 
ports, alleged to have been decreased 
from a greater to a less width, where 
the evidence shows that the owner 
had the use of the greater width for 
the period of only fourteen years 
prior to the action of the railroad 
company in lessening the width. 
Davis v. Wheeling, etce., R. Co., 26 Pa. 
Super. 364. (4) Mere user for less 
than fifteen years, however open and 
continuous, cannot establish a right 
of way, nor does such user constitute 
an ouster of the owner of the soil 
which will prevent him from _ con- 
veying the fee. Botsford v. Wallace, 
69 Conn. 263, 37 A 902. . 

Adverse possession under parol 
rant see supra ; 
i 84. Brown v. Peck, 125 Iowa 624, 
101 NW 4438. 

S sre supra 5 oe 

6. ee supra 5 

87. Johnson v. Sams, 1386 Ga. 448, 
21 SE 891; Nashville, etc., R. Co. v. 
Coats, 133 Ga. 820, 66 SE 1085; 
Charleston, ete, R. Co. v. Fleming, 
118 Ga. 699, 45 SE 664; Peters v. 
Little, 95 Ga. 151, 22 SE 44; Follen- 
dore v. Thomas, 93 Ga. 300, 20 SE 
329; Herndon v. Strickland, 86 Ga. 
323, 12 SE 642; Russell v. Napier, 82 
Ga. 770, 9 SE 746; Collier v. Farr, 81 
Ga. 749, 7 SE 860; Woolbright v. 
Cureton, 76 Ga. 107; Everedge v. Al- 
exander, 75 Ga, 858; Childers v. Holo- 
way, 69 Ga. 758; Aarons v. Gunnels, 
68 Ga. 528; Short v. Walton, 61 Ga. 
28; Hendricks v. Carter, 21 Ga. A. 
527, 94 SE 807; Brown v. Statham, 


Clauda, 


.249; Hollis v. Verney, 13 Q. B. D. 304, 


10 ERC 80. : 

92. Cal.—Myers v. Bervin, 166 Cal. 
484, 137 P 260. 

Ill.—F alter v. Packard, 219 Ill. 356, 
76 NE 495. 

Md.—Cox v. Forrest. 60 Md. 74. 


Mass.—Bodfish v. Bodfish, 105 
Mass. 317. 
Nev.-—Chollar-Potosi Min. Co. v. 


Kennedy, 3 Nev. 361, 93 AmD 409. 

N. H.—Winnipiseogee Lake Co. v. 
Young, 40 N. H. 420. 

N. J. —Jarman v. Freeman, 80 N. J. 
Eq. 81, 83 A 372. 

Oh.—Schaeffer v. Clauda, 25 Oh. 
Cire Ct 49; 

Pa.—-Pieree v. Claud, 42 Pa. 102, 82 
AmD 496; Garrett v. Jackson, 20 Pa. 
331; Esling v. Williams, 10 Pa. 126. 

“A right of way means a right to 
pass over another’s land more or less 
frequently according to the nature of 
the use to be made of the easement; 
and how frequently is immaterial, 
provided it occurred as often as the 
claimant had occasion or chose to 
pass. It must appear not to have 
been interrupted by the owner of the 
land across which the right is exer- 
cised, nor voluntarily abandoned by 
the claimant. Mere intermission is 
not interruption.” Bodfish v. Bod- 
fish, 105 Mass. 317, 319. 

[a] Notice to owner.—In those 
easements which require the repeated 
acts of man for their enjoyment as 
rights of way, it may be sufficient 
if the user is of such a nature and 
takes place at such intervals as to 
afford an indication to the owner of 
the servient tenement that a right 
is claimed against him. Cox yv. For- 
rest, 60 Md. 74; Pollard v. Barnes, 2 
Cush. (Mass.) 191; Winnipiseogee 
Lake Co. v. Young, 40 N. H. 420; In- 
graham) v. Hough, 46 N. C. 39. 

93. Cox. v. Forrest, 60 Md. 74. 


the person claiming the right did not 
require to exercise it on any other 
occasion. Hollins v. Verney, 13 Q. B. 
D. 304, 10 ERC 80. 
96. Wait v. ‘Trapp, 31 S. C. L. 136. 
97. Bullock v. Phelps, 27 R. I. 164, 
61 A 589. 
ee Knock v. Knock, 27 Can. S. C. 


99. Ala.—Bellevue Cemetery Co. v. 
McEvers, 168 Ala. 535, 538 S 272. 

Ark.—Belser v. Moore, 73 Ark. 296, 
84 SW 219. 

Cal.—Cassin v. Cole, 153 Cal. 677, 96 
P 277; Lapique v. Morrison, 29 Cal. A. 
136, 154 P 881. 

Kan.—Sexton v. Holt, 91 Kan. 26, 
136 P 934. 

Ky.—Godman v. Jones, 180 Ky. 217, 
202 SW 662; Williams v. Deskins, 179 
Ky. 61, 200 SW 1; Mitchell v. Pratt, 
177 Ky. 438, 197 SW 961; Bridwell v. 
Neltner, 173 Ky. 847, 191 SW 633; 
Winlock v. Miller, 167 Ky. 717, 181 SW 
330; Cahill v. Mangold, 151 Ky. 156, 
151 SW 373; Fightmaster v. Taylor, 
147 Ky. 469, 144 SW 381; Louisville, 
ete., R. Co. v. Hagan, 141 Ky. 20, 132 
SW 1028, 35 LRANS 189; Roland v. 
O’Neal, 122 SW 827; Berea College v. 
Burnell, 111 SW 333, 383 Kyl 796; 
Boyd v. Morris, 106 SW 867, 32 Kyl 
642; Schwer v. Martin, 97 SW 12, 29 
KyL 1221, 7 LRANS 615; Smith v. 
Pennington, 122 Ky. 355, 91 SW 730, 
28 KyL 1282, 8 LRANS 149; Settle 
v. Cox, 89 SW 534, 28 Kyl 510; Pat- 
erson v. Griffith, 62 SW 884, 23 Kyl 
aes Goodwin v. Crider, 12 Ky. Op. 


_Mich.—Menter v. Eaton Rapids 
First Baptist Church, 159 Mich. 21, 
123 NW 585. 

N. C.—State v. Norris, 174 N. C. 
808, 938 SH 950. 

Pa.—Woodbury v. Allan, 215 Pa. 
390, 64 A 590, 

_Porto. Rico.—Giervolini v. Rod- 
riguez, 23 Porto Rico 808. 
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is ploughed up and planted by the owner at the usual 
Permissive use cannot operate to 
bar the right of the owner to close the way,? or the 


time every year. 


public from using it at will.? 


[§ 75] bb. Use by Owner for His Own Purposes. 
Where a landowner opens up a way on his own land 
for his own use and convenience, the mere use thereof 
by another, under circumstances which do not injure 
the road nor interfere with the owner’s use of it, will 
not in the absence of circumstances indicating a claim 
of right be considered as adverse, and will not ripen 
into a prescriptive right no matter how long con- 
Where a space is left open by the owner 
for his own convenience the presumption ordinarily 
is that the use of such space by another, even for his 
Nevertheless, it has 
been held that the mere fact that a way has been 
established by the owner of the land for his own use 


tinued.* 
own purpose, is permissive.® 


Tex.—Worthington v. Wade, 82 
Tex. 26, 17 SW 520; Sassman v. Col- 
Vins)-53° Lex. Civ. A. 71; 115 SW +337; 
Weidemeyer v. Reitch, 49 Tex. Civ. 
A. 166, 108 SW 167; Cunningham v. 
San Saba County, 1 Tex. Civ. A. 480, 
20 SW 941. 

W. Va.—Bartrug v. Edgell, 80 W. 
Va, 220, 92 SE 438. 

Ont.—Duncan v. Rogers, 15 Ont. 
699; Avery v. Fortune, 11 OntWR 784, 

{a] Permissive use illustrated.— 
(1) Plaintiff used a passway belong- 
ing to defendant more or less regu- 
larly for more than fifteen years, 
when a gate leading to such way was 
rot locked. Plaintiff on two occasions 
unsuccessfully attempted to make ar- 
rangements with defendant’s direc- 
tors whereby he might be permitted 
to have the uninterrupted use of the 
passway, and during the periods when 
the gate was locked plaintiff made 
no attempt to open the same or use 
the way. It was held that plaintiff’s 
use of the way was permissive only, 
and not adverse. Prewitt v. Huston- 
ville Cemetery Co., 101 SW 892, 31 
KyL 125. (2) That gates were erected 
by owner of land over which passway 
ran indicates permissive use _ only. 
Mitchell v. Pratt, 177 Ky. 438, 197 
SW 961. 

1. Nott v. Tinley, 69 Ga. 766. 

2. Bellevue Cemetery Co. v. Mc- 
Evers, 168 Ala. 535, 53 S 272: Fight- 
master v. Taylor, 147 Ky. 469, 144 SW 
881; Schwer v. Martin, 97 SW 12, 29 
KyL 1221, 7 LRANS 615. 

“Tt ought not to be that neignborly 
kindness, if extended consistently for 
a long time, would of itself create 
rights not contemplated by the parties 
affected when it was begun, operating 
as a great surprise to at least one 
of them.” Settle v. Cox, 89 SW 534, 
535, 28 KyL 510. 

3. Bellevue Cemetery v. McEvers, 
168 Ala. 535, 53 S 272. See also Dun- 
can v. Rogers, 15 Ont. 699, 712 (where 
MacMahon, J. said: “In considering 
the question how an easement of the 
nature now claimed may be created, 
we cannot disguise from ourselves 
the fact that, if with the consent of 
the owner of land the use of mere 
trails through his woods, or cutting 
a road through his bush by an adjoin- 
ing farmer to enable the latter to 
reach a concession line should, after 
twenty years, be considered as con- 
ferring an easement over the road 
through the woods to the person so 
using it, then many farms in the early 
and sparsely settled portions of this 
Province would have had rights of 
way running across them’’). See 
Same case on appeal [Cam. Cas. 
(Can.) 352, 362] (where Strong, J., 
said: “It would, I conceive, be to set a 
most dangerous precedent, were we 
to lay down that such a permissive 
use accorded in a neighborly spirit, 
of a passage across adjoining lots for 
such a purpose as that just indicated, 
might be treated as permanent, and 
that the land of one who, according 
to the prevailing custom, thus accom- 
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does not of itself prevent a user of the way by 
another from becoming adverse.® 
acquire this character knowledge must be brought 


But in order to 


home to the owner of the land that the user is claimed 


as of right.’ 


[§ 76] 


modated his temporarily land locked 
neighbors, should, as a consequence 
of his good nature, be forever 
burdened with a servitude. Such is 
never the intention of adjoining own- 
ers who thus in conformity with the 
common practice of backwoods set- 
tlers permit this sort of precarious 
passage, and so to hold would be to 
operate a surprise upon parties whose 
friendly tolerance would thus_ be 
made to work a forfeiture of their 
property”). 

4 Ala.—Barker v. Mobile Electric 
Co., 173 Ala. 28, 55 S 364. 
ges ee on v. Creigh, 37 Conn. 

Ind.—Gascho v. Lennert, 176 Ind. 
677, 681, 97 NE 6 [cit Cyc]; Null v. 
Williamson, 166 Ind. 537, 78 NE 76 
[cit Cyc]. 

Mo.—Anthony v. Kennard Bldg. 
Co., 188 Mo. 704, 87 SW 921. 

Ney.—Howard v. Wright, 38 Ney. 
25, 382,.143.P AL84. 

N. Y.—Wood v. Reed, 30 NYS 112, 

Tenn.—Long v. Mayberry, 96 Tenn. 
378, 36 SW 1040. 

Tex.—Callan v. Walter, (Civ. A.) 
190 SW 829. 

Utah.—Harkness v. Woodmansee, 7 
Utah 227, 26 P 291. 

“The law in this respect is well es- 
tablished that where the owner of 
land opens a road across it for his 
own use, and keeps it open for his 
own use, the fact that he sees his 
neighbor, or other parties, also mak- 
ing use of it under circumstances 
that do not tend to injure the road or 
interfere with his own use of it, will 
not justify the inference that he is 
yielding to his express claim of right, 
or that his neighbor is asserting any 
right.” Howard v. Wright, supra. 

5. Gascho v. Lennert, 176 Ind. 677, 
681, 97 NE 6; Anthony v. Kennard 
Bldg. Co., 188 Mo. 704, 724, 87 SW 
921; Wood v. Read, 30 NYS 1012. 

“Tf the owner of the land opens a 
road across it for his own use, and 
uses it and keeps it open for his own 
use, the fact that he sees his 
neighbor also making use of it, un- 
der circumstances that in no way in- 
jJures the road or interferes with his 
own use of it, does mot justify the 
inference that he is yielding to his 
neighbor’s claim of right or that his 
neighbor is asserting any right.” 
Anthony v. Kennard Bldg. Co., supra. 

6. Curtis v. Angier, 4 Gray (Mass.) 
547; Bennett v. Biddle, 150 Pa. 420, 
24 A 738; Wagner v. Hipple, 10 Pa. 
Cas. 25, 13 A 81; Carmody v. Mul- 
rooney, 87 Wis. 552, 58 NW 1109. 
See also Shaughnessey v. Leary, 162 
Mass... 108, 38 NE 197 (the fact that 
a drain is laid at the joint expense 
of the owners of the dominant and 
servient estates does not import, as 
matter of law, that the use there- 
after is permissive). But see Sass- 
man v. Collins, 53 Tex. Civ. A. 71, 74, 
115 SW 337 (cin which it is said: 
“The owner of the servient estate 
likewise used this way for his own 
convenience and in connection with 


The requirement is not satisfied by 
keeping the road in repair for the use of both parties,® 
or by constructing and maintaining bridges on it.® 
And it has been held that the fact that a tenant of 
one claiming an easement in a right of way by adverse 
user had complained, on one occasion, that poles 
which had been piled on the way obstructed it, and 
that the agent of the owner removed the same, was 
not evidence of an assertion of right to use the way 
sufficient to ripen into title by adverse user.?° 

(d) Use in Common with the Public. 
The mere use of a way in common with the general 
public, although it may establish a public road, can- 
not establish a private right of way.14 


Such use is 


his farm, therefore, the use of the 
way by others could not become ad- 
verse’’). 

7. Barker v. Mobile Electric Co., 
(Ala.) 55 S 364. 

8. Howard v. Wright, 38 Nev. 25, 
143 P 1184; Long v. Mayberry, 96 
Tenn. 378, 36 SW 1040. But see 
Carmody v. Mulrooney, 87 Wis. 552, 
58 NW 1109 (holding that where a 
private way over defendant’s land 
from the residence to the highway 
had been maintained by him and his 
grantor for more than twenty years, 
and plaintiff, the grantor’s brother- 
in-law, who owned the adjoining land, 
had also used the same way out to 
the highway for more than twenty 
years, and both had worked on the 
construction and repair of the way, 
and nothing had ever been said by 
either to the other as to plaintiff’s 
right to use the way, that the pre- 
sumption is that plaintiff’s use there- 
for was under claim of right, and ad- 
verse). 

9. Howard v. Wright, 38 Nev. 25, 
143) P Lis. 

10. Barker v. Mobile Electric Co., 
(Ala.) 55 S 364. 


11. Ky.—AHickman v. Sewell, 11 
Ky Ope 153. 
Md.—Day v. Allender, 22 Md. 511. 


Mass.—Kilburn vy. Adams, 7 Metc. 
33, 39 AmD 754. 

Nev.—Howard v. Wright, 38 Nev. 
25, 143 P 1184. 

N. Y.—Cocklin v. New York Cent., 
eter Re Col e149 App Diveitioo plas 
NYS 191 [app dism 207 N. Y. 752, 101 
NE 1099]; Wood v. Reed, 30 NYS 112. 

_Philippine.—Roman Catholic Arch- 
bishop of Manila v. Roxas, 22 Philip- 
pine 450. 

S. C.—Prince v. Wilbourn, 30 S. C. 
Nee McKee v. Garrett, 17 S. C. L. 

_Tex.—Sassman vy. Collins, 53 Tex. 
Civ. “Ay 71,-115) Sw i337. 

Vt.—Strong v. Wales, 50 Vt. 361. 

Va.—Witt v. Creasey, 117 Va. 872, 
86 SH 128; Reid v. Garnett, 101 Va. 47, 
43 SE 182. 

Ont.—Adams vy. Fairweather, 13 
eG L. 490, 8 OntWR 886, 7 OntWR 

“Tt can not be admitted that where 
the proprietor of land has a passway 
through it for his own use, that the 
mere permissive use of it by other 
persons for half a century, would 
confer upon them any right to its en- 
joyment. So long as its use is merely 
permissive it confers no right; but 
the proprietor can prohibit its use, 
or discontinue it altogether, at his 
pleasure. A different doctrine would 
have a tendency to destroy all neigh- 
borhood accommodation in the way 
of travel; for if it were once under- 
stood that a man, by allowing his 
neighbor to pass through his farm 
without objection over the passway 
which he used himself, would there- 
by, after the lapse cf twenty or 
thirty years, confer a right on him 
to require the passway to be kept 
open for his benefit and enjoyment, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 76-77} 


regarded as being under an implied license and is not 
adverse, unless there is some act on the part of the 
claimant indicating an independent assertion of right 
more pronounced ‘and more clearly indicative of a 
claim of right than his open and notorious use of the 
But it is not necessary that the party claim- 
ing an easement or a right of way shall be the only 
one who can or may enjoy that or a similar right over 
the same land, although his right should not depend 
for its enjoyment upon a similar right in others;1* he 
must exercise it under some claim existing in his own 
favor independently of all others.1* 
certain persons have a right of way by grant does not 
prevent other persons from acquiring a prescriptive 
In other words, differ- 
ent parties may have a right of way over the same 
place by different title, one of which may be by pre- 


way.) 


right to the use of the way.'® 


seription.!® 


[§ 77] 


a prohibition against all such travel 


would immediately ensue.” Hall v. 
McLeod, 2 Mete. (Ky.) 98, 101, 74 
AmD 400 [quot Bohrnstedt Co. v. 


Scharen, 60 Or. 349, 352, 119 P 337; 
Reid v. Garnett, 101 Va. 47, 43 SE 
182]. To same effect Roman Catholic 
Archbishop of Manila v. Roxas, 22 
Philippine 450. 

{a] User of grounds thrown open 
to the public, in connection with the 
use of a public or quasi public build- 
ing, is ordinarily to be considered per- 
missive, and not adverse, unless 
there be some distinctive act indicat- 
ing a separate and exclusive use un- 
der a claim of right sufficient to 
notify the owner, not only of the user, 
but of the claim of right. Kilburn v. 
Adams, 7 Metec. (Mass.) 33, 39 AmD 
754 (where Shaw, C. J., discusses the 
reasons for the rule). 

12. Null v. Williamson; 166 Ind. 
637, 544, 78 NE 76 [cit Cyc]; Sass- 
man v. Collins, Don Lex Oliva tAn wiles dlp 
SW 337; O'Neil v. Blodgett, 53 Vt. 
213; Plimpton v. Converse, 44 Vt. 158; 
Witt v. Creasey, 117 Va. 872, 86 SE 


128; Reid v. Garnett, 101 Va. 47, 43 
SE 182. 
13. Muncy v. Updyke, 119 Va. 636, 


89 SE 824; and cases infra note 15. 

14. Ill—Schmidt v. Brown, 226 
Tll. 590, 80 NE 1071, 117 AmSR 261, 
11 LRANS 457; McKenzie v. Elliott, 
134 Till. 156, 24 NE 965. 

Me.—Thompson v. Bowes, 115 Me. 
6, 97 A 1, £1 AmSR 1365; Davis v. 
Brigham, 29 Me. 391. 

Md.—Cox v. Forrest, 60 Md. 74. 


Mass.—Ballard v. Demmon, 156 
Mass. 449, 31 NE 635; Webster v. 
powell 142 Mass, 324, 8 NE 54. 

122 Sw 1051. 


Pa.—Wanger v. Hipple, 13 A 81. 

Va.—Kent v. Dobyns, 112 Va. 586, 
588, 72 SE 139 [cit oyeds Reid v. Gar- 
nett, 101 Va. 47, 43 182. 

(Fei fy ot he) coaneets: vak exclusive 
use of way, it is not required that the 
claimant be the only one using it, but 
“exclusive” means that the use is a 
proprietary use, and not a use by the 
public generally. Muncy v. Updyke, 
119 Va. 636, 89 SE 884 

15. Ballard v. Denimon, 156 Mass. 
449, 31 NE 635; Webster v. Lowell, 
142 Mass. 324, 8 NE 54; Fitchburg R. 
Co. v. Page, 131 Mass. 391; Kent v. 
Waite, 10 Pick. (Mass.) 138. 

16.. Bigelow Carpet Co. v. Wiggin, 
209 Mass. 542, 95 NE 938. 

17. Tacking uses of _ different 
strips of land see supra § 68. 

18. Ark.— Johnson v. Lewis, 47 
Ark. 66, 2 SW 329, 14 SW 466. 

Ga.—Nashville, etce., R. Co. v. Coats, 
138 Ga. 820, 66 SE 1085; Peters v. 
Little, 95 Ga. 151, 22 SE 44; Follen- 
dore v. Thomas, 93 Ga. 300, 20 SH 
329; Childers v. Holloway, 69 Ga. 
758; Aaron v. Gunnels, 68 Ga. 528; 
Short v. Walton, 61 Ga. 28; Hen- 
dricks v. Carter, 21 Ga. A. 527, 94 


SE 807. 
T1l.—Bethel v. Pruett, 215 Ill. 


(e) Indefinite Line of Travel.17 
establish a private right of way by prescription the 


162,fiscated for roads. 
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The fact that 


line of the traveled road must be definite.1§ 
practice of passing over land in different directions, 
however long continued, does not establish a right of 
way by prescription.?® 
the line traveled from the previously traveled way 
breaks the continuity of the use required to establish 
a prescriptive right.?° 
fact that the way was changed by agreement of the 
parties would be immaterial, 
claimed by prescription, and not agreement,?! al- 
though there is authority to the contrary.?? 
ever, if the party claiming the easement has confined 
himself to a definite line of travel for the prescriptive 
period it is of no consequence that other persons had 
gone over the land in different directions ;?° the acts 
of strangers could not defeat nor qualify his right.24 
So it has been held that substitution of another route 
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The 


Any material deviation in 


And it has been held that the 
the passway being 
How- 


through a part of the land over which a private way 


To 


74 NE 111; Bryan v. Hast St. Louis, 
AQT Ay 39,0) 

Ky.—Bowinan v. Wickliffe, 15 B. 
Mon. 84. 

‘Mass.—Hoyt v. Kennedy, 170 Mass. 
54, 48 NE-1073; Starkie v. Richmond, 
155 Mass. 188, 29 NE 770; Jones v. 
Percival, 5 Pick. 485, 16 AmD 415. 
Aes Oro iarg tAe v. Slater, 56 Mo. A. 

Mont.—Pope v. Alexander, 36 Mont. 
82, 92 P 208, 205, 565 [cit Cyc]; Mon- 
tana Ore Purchasing Co. v. Butte, 
Geet Cons. Min. Co., 25 Mont. 427, 65 P 
4 F 


Nebr.—Moll v. Hagerbaumer, 97 
Nebr. 809, 151 NW 300, 301, 98 Nebr. 
555, 153. NiW 560 [cit Cyc]. 

N. J.—South Branch R. Co. v. Par- 
ker, 41 N. J. Eq. 489, 5 A 641. 

N. Y.—Nellis v. Countryman, 153 
App. Div. 500, 1388 NYS 246; Bushey 
v. Santiff, 86 Hun 384, 33 NYS 473; 
Holmes v. Seely, 19 Wend. 507. 

Pa.—Arnolid v. Cornman, 50 Pa. 
3861; Kyper v. Sheaffer, 42 Pa. Super. 
PU We 


S. C.—Golding v. Williams, 23 ie se 
L. 92; Turnbull v. Rivers, 14 S. 
131, 15 AmD 622 

Tex.—Sassman v. Collins, 53 Tex. 
Civ. A. 71, 115 SW 337 [cit Cyc]. 

Vt.—Clark v. Paquette, 6 Vt. 386, 
ae ih 370; Plimpton v. Converse, 44 Vt. 
158. 

Wash.—Wasmund v. 36 
Wash. 17 0,-78eb- it 

W. Va.—Crosier v. Brown, 66 W. 
Va. 278, 274, 66 SE 326, 25 LRANS 
174 [quot Cyc]. 

Can.—Rogers v. Duncan, 18 Can. S. 
COE {Gis 

N. S—McLean v. McRae, 50.N. S. 
536, 33 DonlLR 128; Petipas v. Myette, 
47_N. 2. 270, 11 DomLR 483, 12 Hast 


Harm, 


LR 53 
19. tise =“Collier= Vv. Harr, 181. Ga. 
749, 7 SE 860; Aarons v. Gunnels, 68 


Ga. 528; Short v. Walton, 61 Ga. 28. 


Ky Potter v. Magruder, 97 SW 
W32, 30 KyL 276. ) 
Mass.—Jones_ v. Percival, 5 Pick. 


485, 16 AmD 415. 
Mo.—Garnett v. Slater, 56 Mo. A. 


207. 

Mont.—Montana Ore Purchasing 
Co. v. Butte. ete., Cons. Min. Co., 25 
Mont. 427, 65 P 420. 

Nebr.—Moll v. Hagerbaumer, 97 


Webr. 309, 151 NW 300, 301, 95 Nebr. 
555, 158 NW _ 560 [cit Cyc]. 
Pa.—Arnold v. Cornman, 50 Pa. 361. 
Mehr? ee v. Paquette, 66 Vt. 386, 

29) A 370. 

Was ha ae Vv. 36 

A’) =) 0 a A Sa a a 
Ww. Ya.-Walton, v. Knight, 62 W. 

Va. 223, 58 SH 1025. 

Can —Rogers v. Duncan, 18 Can. S. 
heal 

A N. S.—Petipas v. Myette, 47 N. S. 

270. 

Ont.—McLean v. Wilson, 36 Ont. L. 

610, 10 OntWN 168. 

{a] Reason for rule.—If it were 
otherwise a man’s land might be con- 

Moll v. Hager- 


Harm, 


runs will not affect the easement as to the part of the 
road of which there has been a continuous user.?° 


haumer, $7 Nebr. 809, 151 NW 300, 
98 Nebr. 555, 153 NW 560. 

[b] Thus (1) a right of way is not 
acquired by prescription where there 
was no pretense of keeping it in a 
particular track, but the first driver 
of the season made a track followed 
by subsequent drivers, and where the 
persons went anywhere they chose 
during the winter, and in summer 
drove through crops, and where the 
main travel was in the wirter in 
drawing logs and wood. Nellis v. 
Countryman, 153 App. Div. 500, 138 
NYS 246. (2) In order to acquire a 
prescriptive right of way it is neces- 
sary that in going across the land to 
any particular point or for any par- 
ticular purpose a particular route is 
used, and not such route as at the 
time may seem most convenient. Hoyt 
Vea ae ne 170 Mass. 54, 48 NE 


{c] Shifting user.—A person can- 
not establish a private way over an- 
cther’s ground by prescription which 
shifts from one place to another as 
to any part of the route, but the 
same ground must be occupied all the 
while and the way kept in repair on 
that ground, Follendore v. Thomas, 
93 Ga. 300, 20 SE 329. 

20. Lund v. Wilcox, 34 Utah 205, 
97 P 33; and supra this section. 

{a] A variation of twenty feet 
from the traveled road is fatal to 
continuity of use. Kurtz v. Hoke, 172 
Pa. 165, 33 A 549. 

[b] Change of route not author- 
ized by washout.—Where defendant 
claimed a right of way over plain- 
tiff’s land by prescription, the fact 
that there was a washout in the old 
road, or that it became impassable, 
did ‘not give defendant a right to 
change the roadway, or to pass over 
other land belonging to plaintiff than 
that previously used. Lund v. Wil- 
cox, 34 Utah 205, 97 P 38. 

21. Sassman v. Collins, 53 Tex. 
Cive PAT, WES SW338.7. 

22. List v. Jacoby, 61 SW 355, 22 
KyL 1757 (holding that plaintiff 
having used a passway over defend- 
ant’s Jand for more than forty years, 
it will be presumed that the use has 
been as a matter of right, although 
the location of the passway has been 
changed from time to time by mutual 
assent of the parties). See also 
Payne v. Shedden, 1 M. & Rob. 382, 
383 (“If, instead, ‘of the direct path 
from A. to B., another track over the 
plaintiff's land from’ LAS to* Ce fand 
thence to B., had been substituted by 
a parol ag rreement of the parties for 
an indefinite time, yet the user of 
this substituted line may be consid- 
ered as substantially an exercise of 
the old right, and evidence of the con- 
tinued enjoyment Of Ate). 

23. Smith v. Lee, 14 Gray (Mass.) 
473; Bolton v. Murphy, 41 Utah 591, 
127 P 335: 


24. See supra note 23. 
Saha Crounse v. Wemple, 29 N. Y: 
o- é 
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And it must not be understood that a person using 
the right of way may not deviate at all from the 
traveled tract to the extent, at least, that this may 
become necessary in a reasonable use of the right of 
way; but it does mean that the claimant may not 
abandon one tract or right of way and adopt 
The user is not affected by an occasional 
slight deviation to avoid obstructions, such as fallen 
trees, mud-holes, and the like;?7 and a slight devia- 
tion at the request, and for the convenience, of the 
owner of the land will not break the continuity of the 


another.?® 


use.?8 
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route.*+ 

26. Lund v. Wilcox, 34 Utah 205, 
97. 33. 

27. Cal.—Cheney v. O’Brien, 69 


Cale 199 10 479, 
AAS ahead esd v. Alexander, 75 Ga. 

8. 

Ky.—Salmon v. Martin, 156 Ky. 309, 
160 SW 1058; ance v. Adams, 112 
SW 927; Johnson v. Clark, 57 SW 
474, 22 KyL 418; Talbott v. Thorn, 91 
Ky. 417, 16 SW 8%, 18 Kyl 401. 

Nebr,—Moll .v. Hagerbaumer, 98 
Nebr. 555, 153 NW 560, 97 Nebr. 809, 
151 NW 300; Kendall-Smith Co. v. 
Lancaster County, 84 Nebr. 654, 121 
NW 960. 

Pa.—Kurtz v. Hoke, 172 Pa. 165, 33 
A 549. 

Tex.—Sassman v. Collins, 53 Tex. 
Civ. AL 71,74, 115 ‘SW 337 [cit Cyc]. 

W. Va.—Walton v. Knight, 62 W. 
Va. 223, 58 SE 1025. 

Eng.—Wimbledon y. Dixon, 1 Ch. 
D. 362, 10 ERC 164. 

N. B.—Jones v. Jones, 4 N. B. 265. 

Ont.—Warren v. Van Norman, 29 
Ont. 84, 508. 

28. Leonard v. Hart, (N. J. Ch.) 
2 A 36; Bolvon v. Murphy, 41 Utah 
691, 127 P 385 (a slight deflection in 
a right of way on account of the 
building of a railroad embankment by 
the owner of the servient estate and 
at his request cannot be considered, 
in an action to quiet a right to a 
prescriptive easement, as raving 
broken the continuity of the use). 

29. [a] In Nebraska it was held 
that an easement in a city street 
could be acquired by open, notorious, 
and uninterrupted adverse posses.:ion 
for the statutory period of ten years 
prior to legislation enacted in 1399. 
Agnew v. Pawnee City, 78 Nebr. 603, 
113 NW 236. 

30. Conn..—Black y. O’Hara, 54 
Conn. 17, 5 A 598. 

Ill.— Quincy v. Jones, 76 Ill. 231, 20 
AmR 243. 

Mass.—Providence, etc., Steamboat 
Co. v. Fall River, 187 Mass. 45, 72 NE 
338; Webster v. Lowell, 143 Mass. 324, 
3 te 54; Leonard v. Adams, 119 Mass. 
366. 

N. Y.—Wheeler v. Clark, 58 N. Y. 


267. 

Pa.—Jones v. Girard, 11 Pa. Dist. 
285, 26 Pa. Co, 385. 

S. C.—Whaley v. Stevens, 27 S. C. 
549, 4 SE 145. 

fa] Thus the construction, use, 
and maintenance of a stone walk by 
® person and his predecessors in title 
upon or across a portion of the pub- 
lice square, for a period of nearly 
forty years, does not give to him a 
legal right to maintain such walk 
thereon. Jones v. Girard Borough, 
26 Pa. Co. 385. 

[b] Bight to travel without pay- 
jng toll—(1) In Massachusetts it has 
been held that proof that for more 


(3) Over Public Ways. 
jurisdictions,?® it has very generally been held that 
as the owner of land over which a public highway 
runs cannot prevent the use of such highway by the 
public, it follows that a private right of way cannot 
be acquired by prescription over land used as a high- 
way, as against the owner of the fee.®° 
discontinuance of a public highway a private right of 
way may be acquired by prescription over the same 
And the creation of a public right to be 
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Except in some 


But after the 


than twenty years the owner of land 
Over which a turnpike was laid out, 
with a right on the part of the turn- 
pike company to take toll, and his 
predecessors in the ownership and 
occupation in the land had _ passed 
ever the turnpike without paying toll, 
and had altvays done this under a 
claim of right and had always re- 
fused to pay toll, is not sufficient to 
establish a prescriptive right to pass 
the toll. gate free. Cleaveland v. 
Ware, 98 Mass. 409. (2) On_ the 
other hand it has been held in West 
Virginia that the right to use a toll 
road free of charze may be acquired 
by prescription. Lucas v. Smithfield, 


etc.,. Turnp. Co., 36 W: Va, 427; 15 
Shee 


Lansing v. Wiswall, 5 Den. (N. 
Yo) 31 su fatiebe rowers 

32. Booraem v. North Hudson 
County R. Co., 40 N. J. Eq. 557, 5 A 


106. 

Hood v. New York Cent., etc., 
R. Co., 168 App. Div. 833, 149 NYS 
262 [reh den 149 IVYS 1087 mem]. 

34. See cases infra this note. 

{aJ] In Kentucky (1) it has been 
said that an individual cannot acquire 
an easement in the nature of a pass- 
way aloug or across a railroad right 
of way. In support of this view it 
was. said: “Such easements are 
neither conferred by, nor are they 
protected by, statutes of limitation. 
They are titles by prescription, and 
depend upon the lapse of time to 
ripen them into perfect rights. While 
the courts have adopted a _ period 
equivalent to the statutory period of 
limitation affecting suits to recover 
possession of real estate, such stat- 
utes do not apply, and are not ap- 
plied in these cases. The fiction of 
a grant and its loss are still adhered 
to, and, in cases where the circum- 
stances shown are such as to nega- 
tive the presumption of a grant by 
the title holder, the presumption can- 
not, of course, apply. It is on this 
principle that the court has held that 
easements upon railway rights of 
way could not be acqnired by pres- 
eription, as the grant of such an ease- 
ment by the railroad corporation 
upon its own easement would be in- 
compatible with the powers con- 
ferred upon, and the duties required 
of, the corporation by its charter.” 
Louisville, ete., R. Co. v. Smith, 125 
Ky. 336, 342, 101 SW _ 317, 128 AmSR 
254. To same effect Louisville R. Co. 
v. Hagan, 141 Ky. 20, 131 SW 1028, 35 
LRANS_- 189, (2) However, it has 
been held that, where the right of 
way of a railroad is acquired at a 
time when individuals are exercising 
and claiming adversely a right of 
way over such railroad, and the use 
by the individuals does not interfere 
with the operation of the railroad, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(a) In General. 
company for railroad purposes, but not otherwise 
dedicated to or used by the public, may be subject to 
a private right of way easement acquired by prescrip- 


a oe pe ee aT "/ 


enjoyed in futuro whenever the public authorities 
shall see fit to adopt the extension of a proposed 
street or avenue as a public highway is not incon- 
sistent with private easements which inure to the 
grantees immediately upon delivery of their deeds.*? 
(4) Across or along Railroad Property— 


A lot condemned by a railroad 


(b) Railroad’s Right of Way. While 
there is some authority to the contrary,** it is usually 
held that, in the absence of statute providing other- 
wise, one whose land abuts on a strip of land acquired 
by a railroad for its right of way may acquire by pre- 
scription a private right of way over®> or under the 
company’s tracks,®° or longitudinally along or upon 
the right of way,°? although in some jurisdictions it 
is held that there can be no prescriptive right or pre- 
sumption of a grant of a right to an easement of a 
footway for persons to walk on or by the side of rail- 


and the individuals used their right 
of way for more than twenty years 
adversely under a claim of right, the 
right of way was acquired by pre- 
scription. Cincinnati Southern R. Co. 
v. Slaughter, 104 SW 293, 31 KyL 894; 
Cincinnati Southern R. Co. v. Slaugh- 
sen 126 Ky. 492, 104 SW 291, 31 KyL 


35. Del.—Bubenzer v. Philadelphia, 
eteyy ve COnuG@hs) sbirAne cane 

Mass.—Fitchburg R. Co. v. Frost, 
147 Mass. 118, 16 NE 773; Turner v. 
Fitchburg R. Co., 145 Mass. 433, 14 
NE 627; Wright v.. Boston, etc., R. Co., 
142 Mass. 296, 7 NE 866; Gray v. Bos- 
ton, ete.,, R. Co,, 141 , Mass, 407,26 
NE 236; Fisher v. New York, etc., R. 
Co., 1385 Mass. 107. ' 

Miss.—Hardy v. Alabama, etc., R. 
Co., 73 Miss. 719, 19 S 661. 

N. Y.—Concklin v. New York Cent. 
R.- Co., 149 App. Div. 739, 134 NYS 
Lota fappe disme 207) Niwa. iocmment. 
101 NE 1099 mem] (where this right 
is inferentially recognized). 

Pa.—Plitt v. Cox, 43 Pa. 486. | 

Ont.—Guthrie v. Canadian Pac. R. 
Co., 27 Ont. A. ‘64 [rev on other 
grounds 31 Can. S. C. 155]. 

36. Cleveland, ete., R. Co. v. Mun- 
sell, 94 Ill. A. 10; Leslie v. Pere Mar- 
quette R. Co., 25 Ont. L. 826, 20 Ont 
WR 832 [aff 24 Ont. L. 206]. See 
also Lamb vy. Pontiac, etc., R. Co., 150 
Mich. 340, 118 NW 1110 (holding that 
where L, for a nominal consideration, 
conveyed a strip through his farm, 
to be used for a railroad only, and 
continued for twenty-three years to 
use the preéxisting lane for his cattle 
between the part of the farm cut 
off by the railroad and the rest of it, 
the railroad company building and 
maintaining an arch over it, it will 
be presumed he used it under a claim 
of right, so as to give him title by 
adverse possession). 

37. Hall v. Boston; etc., R.’Co., 211 
Mass. 174, 97 NE 914. 

[a] In Massachusetts this is the 
rule notwithstanding a statute pro- 
viding that no length of occupancy 
of land by a railroad corporation by 
an oceupier of adjoining land shali 
create in him any right to the land 
So occupied. Hall v. Boston, ete. R. 
Co., 211 Mass. 174, 176, 97 NE 914 
(“The implication of this language is 
somewhat toward a title on a parity 
in kind with that of the abutter. 
The words, ‘occupy,’ ‘occupied’ and 
‘occupancy’ have a tendency to in- 
dicate a permanence and continuity 
of possession other and greater than 
that required in the establishment 
of a right of way, which might in 
many instances be infrequent or in- 
termittent. Moreover, the words 
‘right to the land . so occupied’ 
lean slightly toward a kind of inter- 
est in the land larger in its nature 


“ 
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road tracks.§ It has also been held that the acquisi- 
-tion of a private right of way by prescription across 
a railroad company’s tracks is not affected by a sta- 
tute which prchibits persons from walking, standing, 
or driving on any railroad tracks,®® or by a statute 
providing that, if an abutting landowner occupies for 
the purpose of cultivation or otherwise any land 
belonging to, or included within, the location of a 
railroad, no continuance of such occupancy shall 
create in him any right to the land so oceupied.*° 
the other hand a statute which provides that no right 
of way across any railroad track or location which is 
in use for railroad purposes shall hereafter be acquir- 
ed by prescription, but nothing herein contained 
shall affect any existing right of way, prevents the 
acquisition of rights of way across railroads by pre- 
seription, whether the adverse use had been begun 
prior to the passage of the statute or not.*! 

Character of User and Notice. 
order to acquire an easement of the character under 
consideration, it is necessary that all the conditions 
essential to give a prescriptive right should have been 
User, no matter how long continued, if 
permissive, cannot give an easement by prescription.** 
Notice that the property is private. 
lands abut on a strip acquired by a railroad as its 
right of way has no rights over such strip, although 


[§ 81] (c) 


fulfilled.*? 


than a mere easement. Although in 
other connections the word ‘occu- 
pancy’ might be given a somewhat 
broader meaning, yet in view of the 
history of these statutes and the 
trend of judicial interpretation of 
them, it should be given in this stat- 
ute a narrower Significance. By St. 
1892, c. 275, the Legislature for the 
first time prohibited the acquisition 
by prescription of a right of way 
‘across any railroad track or loca- 
tion.’ This lends color to the argu- 
ment that. by St. 1861, c. 100, and 
its successors titles in fee and not 
the lesser interests of an easement 
were comprehended’’). 

38. Johnson vy. Philadelphia, etc., 
R. Co., (Del. Ch.) 62 A 86; Sapp v. 
Northern Cent. R. Co., 51 Md. 115. 

{aJ] Reason for rule.—Inasmuch 
as a railroad corporation has no pow- 
er or right to grant an easement of 
a footway for persons to walk on, or 
by the side of its tracks, there can 
be no prescriptive right or presump- 
tion of such a grant, although parties 
owning houses along the line of the 
railroad for twenty-five years have 
used a private footway over the lands 
of the company from the houses to a 
public highway. Johnson v. Philadel- 
phia, etc., R. Co., (Del.) 62 A 86 (the 
fact that a railroad corporation has 
no power or right to grant an ease- 
ment like this of footways for per- 
sons to walk along their tracks or by 
the side of them seems an almost 
self-evident proposition; it is obvious 
that, if such power existed and were 
exercised, it would be subversive of 
the very purposes for which railroad 
charters are granted). 

39. McCreary v. Boston, etc., R. 
Co., 153 Mass. 300, 26 NE 864, 11 LRA 
359; Fitchburg R. Co. v. Frost, 147 
Mass. 118, 16 NE 773; Turner y. Fitch- 
burg R. Co., 145 Mass. 433, 14 NE 
627; Deerfield v. Connecticut R. Co., 
144 Mass. 325, 11 NE 105, 110; Wright 
v. Boston, ete., R. Co., 142 Mass. 296, 
7 NE 866; Gay v. Boston, etc., R. Co., 
141 Mass. 407, 6 NE 936. 

40. Fisher v. New York, etc. R. 
Co., 135 Mass. 107, 109 (“Neither in 
the letter nor in the spirit of the 
statute is any intention to be found 
of cutting off the right to acquire 
the easement of a right of way across 
a railroad by twenty years’ use’’). 

41. Simpson v. Boston, etc, R. 
Co., 176 Mass. 359, 362, 57 NE 674. 

42. Ill.—Chicago, etc., Ree COs iV. 
Hammond, 210 Ill. 187, 71 NB 576. 

N. Y.—Concklin v New York Cent. 
R. Co, 149 App. Div. 739, 184 NYS 
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On 


In 


One whose 


LOT fappidism,.20%7 Ne Vou 525101 
NE 1099]. 

N. D.—Lincoln v. Great A ee 
R. Co., 26 N. D. 504, 144 NW 71 

Can.—Canadian ‘Pac. R Co. Vv. 
Guthrie, 21 Can. S. C. 155. 

Ont.—Leslie v. Pere Marquette R. 
Co., 25 Ont. L. 326, 20 OntWR 832 
[aff 24 Ont. L. 206]. 

43. Concklin v. New York Cent., 
ClCae ne COs 1495 AnD Div.7, (095 Sd 
NYS: (194 ——fapp idism 20% Ny 3.752 
mem, 101 NE 1099 mem]; Lincoln v. 
Great Northern R. Co., 26 N. D. 504, 
144 NW 713; Canadian Pac. R. Co. 
v. Guthrie, 31-Can. S. C. 155. 

[a] “The mere non-interference 
by a railway company with the owner 
of land severed by a railway across 
it, in passing from his land on one 
side of the railway. to that on the 
other side so severed, under a trestle 
bridge constructed on the line of the 
railway (which user of the railway 
company’s land could not in any the 
slightest degree prejudice the com- 
pany in the use of the railway) could 
mature into an indefeasible right in 
the land owner of such a character 
as to divest the company of the right 
to improve their railway, and make 
it better suited for the transport of 
traffic increased in quantity and 
weight, by substituting an embank- 
ment for the trestle unless they 
should purchase the permission of 
the land owner who had been so 
suffered to enjoy a convenience, with- 
out any cost to him, in the company’s 
property.”’ Canadian Pac. R. Co. v. 
Guthrie, 31 Can. S. C. 155, 164. 

44. Andries v. Detroit, etc., R. Co., 
105 Mich. 557, 68 NW 6526. 

45. See statutory provisions. 

fa] In Pennsylvania (1) by ex- 
press statutory provisions no right of 
way can be acquired by prescription 
to uninclosed woodland of another. 
Krutz v. Hoke, 172 Pa. 165, 33 A 549; 
Bosch v. Hoffman, 42 Pa. Super. 313. 
(2) However, a right of way to unin- 
closed woodland acquired by prescrip- 
tion before the passage of the act is 
not affected by its provisions. Peter 
v. Hunsiker, 28 Pa. 202. 

46. Bales v. Rafferty, 161 Ky. 511, 
170 SW 1184; Hansford v. Berry, 95 
Ky. 56, 23 Sw 665, 15 KyL 415; Con- 
yers v. Scott, 94 Ky. 123, 21 S 530, 
14 KyL 784; Talbott v. Thorn, 91 Ky. 
417, 16 SW 88, 13 KyL 401; O’Daniel 
v. O’Daniel, 88 Ky. 185, 10 SW 638, 
10 KyL 760; Walton v. Knight, 62 W. 
Va. 223, 58 SE 1025. 

47. [a] In Pennsylvania (1) prior 
to a statute changing the rule, mere 
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it was used for passage to the lands for over thirty 
years, where the railway company actually and con- 
tinuously occupied it and maintained notices that the 
property was private.** 

(5) Through Uninclosed Land. Unless 
otherwise by reason of statutory provision,*® an ease- 

ment, such as a right of way, may be acquired by 

prescription over wild and uninclosed land, as well 

as over land under a fence, if the circumstances 

make it evident that the way was used adversely 

under claim of right for the prescriptive period.*® 

Nevertheless, except in a few jurisdictions,*" it is very 

generally held that in determining whether or not 

the right to a passway has been acquired by prescrip- 

tion, there is a marked distinction between the char- 

acter of evidence required to establish the right to a 

passway through inclosed land and that necessary to 

establish a passway through uninclosed land; while 

in the former case the consent of the owner may be 

implied from the fact that he permits the use of the 

passway, without objection, for the prescriptive 

period,*’ the mere use of a right of way through unin- 

closed lands, especially woodland, will not give a 

right of way by prescription, the view being taken 

that such user raises no presumption that the use is 

under a claim of right which must be established in - 
some manner other than by mere user.*9 


This, ac- 


user for the prescriptive period af- 
forded presumptive! evidence of a 
grant of an easement whether the 
land over which the way passes is 
inclosed or uninclosed, cleared or 
woodland. Reimer v. Stuber, 20 Pa. 
458, 59 AmD 744; Worrall v. Rhoads, 
2 Whart. (Pa.) 427, 431, 30 AmD 274. 
(2) “There seems to be no reason for 
making any distinction between the 
legal effect of a person’s occupying, 
for the space of twenty-one years, a 
way over the clear land of another, 
which is enclosed by a visible fence, 
and his clear or woodland that is un- 
enclosed, or enclosed merely by an 
ideal one. For all are considered 
as enclosed by the law, and the owner 
is entitled to be protected in the quiet, 
exclusive and undisturbed enjoyment 
of the latter description of land, as 
much, and to as great an extent as 
in that of the former Such 
an occupation of a way over either, 
is equally opposed to the absolute 
right and dominion of the owner over 
his land.” Dorrall v. Rhoads, supra. 

[b] In West Virginia the rule an- 
nounced by the Pennsylvania court 
seems to have been adopted by the 
court of West Virginia. Walton v. 
Knight, 62 W. Va. 223, 58 SE 1025. 

48. Winlock v. Miller, 167 Ky. 717, 
181 SW 330; Lyles v. Graves, 147 Ky, 
807, 145 SW 762. 

49. Ala. 
Ala. 353, 24 S 358. 

Ill.—Illinois Cent. R. Co. v. Stewart, 
265 Ill. 35, 106 NE 512. 

Ind.—Null v. Williamson, 166 Ind. 
537, 544, 78 NE 76 [cit Cyc]. 

Ky.—Winlock v. Miller, 167 Ky. 717, 
181 SW 330; Bales v. Rafferty, 161 
Kye 511, 170 Sw 1184; Wray v. Brown, 
155 Ky. 757, 160 SW 490; Downing 
v. Benedict, 147 Ky. 8, 148 SW 756; 
Conyers v. Scott, 94 Ky. 123, 21 SW 
530, 14 KyL 784; Wilkins v. Barnes, 
GO PIR ee Bowman v. Wickliffe, 15 


B. Mon. A 
S. C.—Hutto v. Tindall, 40 S. Cc. L. 
396; Gibson v. Durham, Up (6), 0p 85; 


Watt v. Trapp, 31 S. elniey 136; Nash 
Ve Pedenyu28 ° SS iG ls Sims v. 
Davis, ohn SauOear): 1, 34 AmD 581; 
Smith v. Kinard, 20 S. C. L. 642 note; 
McKee v. Garrett, lg Sse OL ate 

Wash. — Schulenbarger v. John- 
stone, 64 Wash. 202, 116 P 8438, 35 
LRANS 941. 

[a] Reasons for rule.—(i) “In 
view of the custom of the country 
and the usage of the people to pass 
without hindrance over uninclosed 
land, whether it be woodland which 
has not been reclaimed for the pur- 
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cording to a numper of decisions must be effected by 


some notorious assertion of right 


which would be equivalent to a possessio pedis.°° 

(6) Between Tracts of Adjoining Land- 
While there are some decisions to the con- 
trary,°4 the weight of authority is to the effect that, 
where adjoining proprietors lay out a way or alley 
between their lands, each devoting a part of his own 
land to that purpose, and the way or alley is used for 
the prescriptive period by the respective owners or 
their successors in title, neither can close the part 
which is on his own land;°? and in these circum- 
stances the mutual use of the whole of the way or al- 
ley will be considered adverse to a separate and exclu- 
sive use by either party.°* However, where the owners 
of land used an alleyway for their mutual conven- 
ience, the user being occasional, permissive, and for 
broken periods of time, no right of way in the alley 
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_Wwas established by prescription.5* 


poses of husbandry, or lands which, 
having once been reclaimed and put 
to the uses of agriculture have been 
‘turned out’ and left open as ‘old 
fields,’ to employ the expressions of 
common parlance, the law is settled 
with us, that the mere user of such 
land for road purposes, involving as 
it does ordinarily no injury to the 
owner having presently no end to sub- 
serve by excluding others from it, 
carried with it no presumption of 
adverse claim or claim of right to 
so use it; and of necessary conse- 
quence that the adverse character 
of such user, if it has such character, 
essential to the establishment of a 
continuing right of user resting on 
prescription or the like, must be 
shown by evidence aliunde, so to 
speak; evidence other than the fact 
of user however long continued. The 
presumption in such cases is that the 
user is permissive; and it is a per- 
fectly natural presumption, since the 
use conflicts with no interest of the 
owner in the land, does not interfere 
with any use he presently desires 
to make of it, nor curtail or limit in 
any way his enjoyment of it in the 
state and condition in which he has 
put it or allowed it to remain, and 
very frequently, as in this case, con- 
serves the ends of good neighbor- 
hood.” Trump v. McDonnell, 120 Ala. 
200, 208, 24 S 353. (2) “There are 
few owners of uninclosed woodland 
who pay any attention to the amount 
of travel over it or through it. The 
travel does not do any harm to the 
land or interfere with the interests 
of the owner; but when there is much 
travel through inclosed or cultivated 
land it is, as a rule, a serious in- 
convenience as well as source of an- 
noyance to the owner, and injury to 
his property. It would seem, there- 
fore, that, when an owner permits 
the public for a long number of years 
to travel through his cultivated or 
inclosed lands without attempting to 
interfere with the use, his action 
implies his consent to the use, while 
the mere, fact that he permits the 
public to travel at liberty through 
uninclosed woodland might not 
raise any presumption of a grant.’ 
Wray v. Brown, 155 Ky. 757, 762, 160 
Sw 488. (3) The extent of the cus- 
tom to travel over uninclosed wood- 
land without asking the owner’s per- 
mission tends to repel any presump- 
tion of a grant of the right by the 
owner which might otherwise arise 
from long-continued use, and a mere 
use of a passway over such land is 
not to be regarded as proving any- 
thing detrimental to the rights of 
the owner. Downing v. Benedict, 147 
Ky. 8, 1483 SW 756. (4) “By common 
consent the pioneer settling in front 
of another has usually been willing 
that his neighbor should continue 
his way over the land occupied by 
him. To charge the owner with ac- 
quiescence, or to credit the user with 
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[§ 84] d. Easements of Light and Air°°—(1) 
English Doctrine. 
right to the unobstructed flow of light and air to 
ancient windows might be acquired;°® but for the 
obstruction of prospect, which was said to be a matter 
of delight only, no action would lie,°’ and by the 
Prescription Act®® it is provided that, when the access 
and use of light to and for any dwelling house, work- 
shop, or other building shall have been actually enjoy- 
ed therewith for the full period of twenty years with- 
out interruption, the right thereto shall be deemed 
absolute and indefeasible, any local usage or custom 
to the contrary notwithstanding, unless it shall ap- 
pear that such right was enjoyed by some consent or 
agreement expressly made or given for that purpose, 
by deed or writing.®® 
any of the modes of claiming easements that existed 
before its passage, and a person may establish a right 


At common law a prescriptive 


The statute does not take away 


to an easement of light by proof of enjoyment from 


an adverse intent, would put a pen- 
alty upon generosity . . and de- 
stroy all neighborhood accommoda- 
tions.” Schulenbarger v. Johnstone, 
64 Wash. 202, 208, 116 P 8438, 35 
LRANS 941. 

{b] Maintenance of gates and bars 
by proprietor.— Where the owner of 
uninclosed lands, over which his 
neighbors had been in the habit of 
passing, left gates and bars in a 
fence which he erected, that act, in- 
stead of indicating a surrender or 
acquiescence in the right of persons 
to pass, evidences a different inten- 
tion. Schulenbarger v. Johnstone, 64 
Wash. 202, 116 P 848, 35 LRANS 941. 

{c] Land bounded on three sides 
by deep water and protected on the 
fourth from the intrusion of cattle 
by a fence or bank is inclosed land 
within the meaning of the rule that 
twenty years’ use over inclosed land 
will give a right of way. Hayward 
v. Chisolm, 45 S. C. L. 253. 

50. See South Carolina cases supra 
note 49. 

51. Wilkinson v. Hutzel, 142 Mich. 
674, 106 NW 207. See also Gaynor v. 
Bauer, 144 Ala. 448, 39 S 749, 38 
LRANS 1082 (the joint use by the 
owners of adjoining lands of a drain 
and stairway on the dividing line 
between their properties is not ad- 
verse, so as to give one of them a 
prescriptive right to have the parts 
thereof on the land of the other 
continued); Sexton v. Holt, 91 Kan. 
26, 136 P 934 (where two brothers 
orally agreed that a driveway should 
be established and remain between 
their lands, and used it in common 
for more than the prescriptive pe- 
riod, no prescriptive rights were ac- 
quired because such use must be con- 
sidered permissive). 

fa] Reason for this view.—‘‘They 
could continue to use them jointly 
as long as it was agreeable to both, 
and if one concluded to withdraw 
from the joint arrangement the only 
right which the other would have 
would be to receive compensation 
for her part of the joint property 
which was destroyed. And the same 
principle applies to the stairway; each 
party being the owner only of that 
part which was on her side of the 
line.” Gaynor v. Bauer, 144 Ala. 448, 
455, 39 S 749, 3 LRANS 1082, 

52. See cases infra note 53. 

53. Ga.—Thompson v. Hasley, 87 
Ga. 320, 13 SE 511. 

Towa.—Wait v. Brock, 109 NW 471. 

Md.—Clark v. Henckel, 26 A 1039. 


Nebr.—Jensen v. Showalter, 79 
Nebr. 544, 113 NW 202. 

gee Y.—Townsend vy. Bissell, 4 Hun 
297. 


eon; C.—Craven v. Rose, 37 S. Cc. L. 

See also Barnes v. Haynes, 13 Gray 
(Mass.) 188, 74 AmD 620 (where a 
passageway. which extended from a 
street, along and upon both sides of 
the dividing line between two lots, 


and was the only means of access 
to the back part of either, was used 
uninterruptedly for twenty years by 
the owners of both lots, without 
limit, restriction, interruption, or ob- 
jection, or any claim of right except 
what might be implied from such 
use, and no mention of any right of 
way was made in any of the convey- 
ances of either lot for a much longer 
time, it was held that from such use 
a grant must be presumed, to the 
owner of each lot, of an easement 
in that part of the passageway which 
was upon the other lot); Nichols v. 
Wentworth, 100 N. Y. 455, 3 NE 482 
(which is almost identical in the 
facts and conclusions reached as 
Barnes v. Haynes, supra, and cites it 
as controlling); Rhea v. Forsyth, 37 
Pa. 503, 78 AmD 441 (holding that, 
where by parol agreement © the 
Owners of adjacent lots have dedi- 
cated an alley to the common use 
of the lots and have erected their 
buildings in reference to the aliey, 
the easement becomes appurtenant to 
each lot and is not defeated by the 
statute of frauds, and a subsequent 
purchaser of one of the lots takes 
an easement as an appurtenance). 
{a] This principle is in perfect 
analogy with the rule that “where 
proprietors of the adjoining lands 
agree upon, fix, and establish a 
boundary line between their respec- 
tive tracts, and each occupies up to 
the boundary line, their possession 
is mutually adverse to each other, 
and, if continued for the length of 
time prescribed by the statute of lim- 


itations, will ripen into a _ perfect 
Bae See Adverse Possession § 
54, Schnellbacher v. Jobst, 271 II. 


319, 111 NE 138. 

55. By grant express or implied 
see Adjoining Landowners § 76 et 
seq. 

56. See cases infra note 57. 

57. Potts v. Smith, L. R. 6 Ha. 311; 
Moore v. Rawson, 3 B. & C. 332, 10 
ECL 156, 107 Reprint 756; Aldred’s 
Case, 9 Coke 57b, 77 Reprint 816, 2 
ERC 559; Roberts v. Macord, 1 M. & 
Rob. 230. 

58. St. 2 & 3 Wm. IV c-71. 

59. Fear v. Morgan, [1906] 2 Ch. 
406; Chastey v. Ackland, [1895] 2 Ch: 
389; Tapling v. Jones, 20 C. B. N. S. 
166, 106 ECL 876, 144 Reprint 1067, 
11 H. L. Cas. 290, 11 Reprint 1344, 
3 ERC 1; Stokoe v. Singers, 8 BE. & 
B. 31, 92 ECL 31, 120 Reprint 12; 
Gale v. Abbot. 8 Jur. N. S. 987; Hall 
bee eh Brewery Co., 49 L. J. Ch. 


[a] Town and country house.— 
There is now no distinction in Eng- 
land between town and country houses 
in respect to the amount of light that 
may be claimed. Martin v. Headon, L. 


R. 2_ Eq. 425; Dent v. Auction Mart 
Copa Rea) igre oss 
[b] A greenhouse is a “building” 


within the meaning of the Prescrip- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 84-85] 


‘ime immemorial, independently of the statute.®° 


Under the statute a right of light and air may be 
acquired by enjoyment for the statutory period even 
against a statutory company or other servient owner 
incapable of granting it.°t The fact that the two 
tenements are held by two tenants under a common 
landlord does not prevent gne tenant from acquiring 
an indefeasible prescriptive right to light and air as 
against the other. At any time before the expira- 
tion of the full period of twenty years the owner of 
adjoining land has the right to build on it as he 
pleases or to erect a wall to prevent the acquisition 
of prescriptive rights.°? But one has no right to 
obstruct new lights unless he can do so without ob- 
structing ancient ones.** In order to acquire a right 
to the access of light and air by actual enjoyment 
under the Prescription Act, it is not necessary that 
the house be occupied,® or even that it be finished.** 
The right to light and air coming through windows of 
a building which may grow into the statutory right 
acquired by twenty years’ user and enjoyment, as of 
right and without interruption, commences when the 
exterior walls of the building with the spaces for the 
windows are completed and the building is properly 
roofed in, although the window sashes and the glass 
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‘which the right would extend.® 


[19 C.J.] 903 


may not be put in and the interior may not be finished 
until some time afterward.**? To support an action 
for obstructing light plaintiff must show that there is 
such a diminution of light and air as makes his 
premises sensibly less fit for occupation.®® In British 
Columbia it has been held that right of access and use 
of light to a house cannot be aequired by lapse of 
time during which the owner of the house or his 
occupying tenant is also occupier of the land from 
In New Brunswick 
the law of prescription as regards ancient lights has 
been held to be part of the common law introduced 
into that province on settlement ;7° and such is also 
the rule,in some of the provinces of Australia’! and 
in New Zealand.” 

[§ 85] (2) American Doctrine. The English 
doctrine that an easement for light and air may be 
acquired by user or prescription has been very gener- 
ally rejected in the United States.78 

Reasons for rule. Two reasons have been assigned 
for this rejection of the English rule. One is the 
practical reason that this rule is not considered to be 
adapted to the existing condition of things in the 
United States, and could not be applied in rapidly 
growing communities without working the most mis- 


tion Act of 1832, and a mandatory 
injunction will be granted to ie gar 
the interference with the access of 
light thereto. Clifford v. Holt, [1899] 
1 Ch; 698. 

{c] The Prescription Act was re- 
trospective, so that an easement of 
light and air might be acquired by 
virtue of enjoyment prior to the pass- 
ing of the act. Simper v. Foley, 2 
Johns! & Hy 555, 70-Reprint 1179, 


60. Aynsley v. Glover, L. R. 10 Ch. 
283" (3 CE RCa19'* [dism—app\ “LL: aR. 
18 Eq. 544]. 

Pair Ne ad v. Sutton, ete, Gas 

[1899] 2 P(e 

ee Fear v. a eee Aeacce 2 Ch. 

406 [aff [1907] A. C. 425]; Robson 


v. Edwards, [1893] 2 Ch. 146; Frewen 
Werenilipps; .times Be Ne S449 03: 
ECL 449, 142 Reprint 871. 

68. Chastey v. Ackland, [1895] 2 
Ch. 389; ah Great Western R. 


Cow, 124 (Chis D: 
64 Aynsley v. Glover, L. R. 18 Kq. 
644, [app dism Ria LOeChe 283n_3 


ERC 19]; Tapling v. Jones, 20 cB 
N. S. 166, 106 ECL 876, 144 Reprint 
1067, 11 H. L. Cas. 290, 11 Reprint 
1344 3 ERC 1. 
65. Collis v. Laugher, [1894] 3 Ch. 
eae: Courtauld v. Legh, LL. R. 4 Exch. 
66. See cases supra note 6 
oe Collis v. Laugher, ($8943 3. Ch. 


65 

6a, Wells v. Ody, 7 C. & P. 410, 32 
ECL 681, 1M. & W. 452, 150 Reprint 
512; Pringle Vv. ‘Wernham, L(A OR ede lees 
377, 32 ECL 664; Parker v. Smith, 5 
Cc. & P. 438, 24 ECL 644: Back v. 
Stacey, 2 C. & P. 465, 12 ECL 677. 

69. ‘Feigenbaum v. "Jackson, 8 B.C. 


417. 

70. Ring v. Pugsley, 18 N. B. 308. 

71. White v. McLean, 24 S. Austr. 
L. 17; Delohery v. South Wales Per- 
manent Trustee Coe Austrian Co Te 
R. 283; Green v. Walkley, OTeVActa La. 
503; Thwaits v. Brahe, 21 Vict. L. 729. 

72. New Zealand ‘Loan, ete:, jCo. 
yv. Wellington, 9 New Zeal. L. 10. 

73. Ala.—Crofford v. Atlantic, etc., 
R. Co. 158 Ala. 288, 48 S 366; Jesse 
French Piano, etc., Co. v. Forbes, 129 
Alas 471,139, S 683, oie AmSR 71; 
Ward v. Ne 37 a. 

Cal. Be Neal: Bi v. Burnap, 120 Cal. 
488, 52 P 843. 40 LRA 476; Ingwersen 
v. Barry, 118 Cal. 342, 50: P 536; 
Western Granite, etc., Co. v. Knicker- 
bocker, 103 Cal. a, 37 P P 192. 

Conn.—Ingraham v. Hutchinson, 
2 Conn. 584. 

D. C—Hutchins v. Munn, 22 App. 
88. 


—Turner v. Thompson, 58 Ga. 
age 24 AmR 497; Mitchell v. Rome, 
49 Ga. 19, 15 AmR 669. 


Ill.—Kotz v. Illinois Cent. R. Co., 
188 Ill. 578, 59 NE 240; Keating v. 
Springer, 146 Ill. 481, 34 NE 805, 37 
AmSR 175, 22 LRA 544; Tinker v. 
Forbes, 136 Tll. 221, 26 NE 503; Dex- 
ter v. Tree, 117 Tl. 532, 6 NE 506; 
Guest v. Reynolds, 68 Ill. 478, 18 AmR 
570. Contra apparently Gerber v. 
Grabel, 16 Ill. 217. 

Ind.—Stein v. Hauck, 56 Ind. 65, 26 
AmR 10; Keiper v. Klein, 51 Ind. 316. 

Towa.-Callahan _ v. Nevada, 170 
Iowa 719, 153 NW 188, LRA1916B 
927; Morrison v. Marquardt, 24 Iowa 
35, "92 AmD 444, 

Kan.—Anderson v. Bloomheart, 101 
Kan-- 691, 168 P 900; Lapere v. 
Luckey, 93 Kan. 534, 33 "AmR 196. 

Ky.—Morris v. Roberson, 137 Ky. 
841, 127 SW 481, 136 AmSR 323; Ray 
v. Sweeney, 14 Bush E29 AmB. 388. 

La.—Goodwin v. Alexander, 105 La. 
658, 30 S 102; Bryant v. Sholars, 104 
La. 786, 29 S 350; Oldstein v. Fire- 
men’s Bldg. Assoc., 44 La. Ann. 492, 
10 S 928. 

Me.—Pierre v. Fernald, 26 Me. 436, 
46 AmD 573. 
Md.—Cherry v. Stein, 11 Md. 1. 

Mass.—Christ Church v. Lavezzolo, 
156 Mass. 89, 30 NE 471; Keats v. 
Hugo, 115 Mass. 204, 15 AmR 80; 
Randall v. Sanderson, 111 Mass. 114; 
Paine Vv. Boston, 4 Allen 168; Richard- 
son v. Pond, 15 Gray 387; Carrig Vv. 
Dee, 14 Gray 583; Rogers v. Sawin 
We Gray 376; Pub. St. (1888) ¢ 122 


Nv. J—Hayden v. Dutcher, 31_N. J. 
Bq. 217; King v. Miller, 8 N. 


J. Eq. 
559, 55 AmD 246. The case of Robe- 
son_v. Pittenger, 2 N. J. Eq. 57, 32 


AmD 413, is sometimes cited as sus- 
taining the English doctrine as being 
in force in New Jersey, but the con- 
trary has been expressly held in the 
later cases just cited, and this case 
has been limited and distinguished. 
It will be noted that the conclusion 
reached in the early case rested main- 
ly on the idea that an easement had 
been created by an implied covenant 
not to obstruct rather than by ad- 
verse user. 

N. Y.—Auburn, ete. Plank Road 
Co. v. Douglass, 9 N. Y. 444; Sweeney 
v. St. Johns, 28 Hun 634 [aft 100 N. 
We 63415 Myers v. Gemmel, 10 Barb. 
Dew: Palmer v. Wetmore, 4 N. Y. 
Super. 316; Levy v. Brothers, 4 Misc. 
48, 23 NYS 825; Knable v. Levelle, 23 
NYS 818; Parker v. Foote, 19 Wend. 


309. 
N. CEE RT ate v. Asheville First 
Nat. Bank, 115 Cc. 553, 20 SE 621. 
Oh.—Letts_ v. Nccoslare 54 Oh. St. 
73, 42 NE 765, 40 LRA 177; Mullen v. 
Stricker, 19 Oh. St. 135, 2 AmR 379. 
Pa.~- -Rennyson’s App., 94 Pa. 147, 


39 AmR 777; Haverstick v. Sipe, 33 
Pa. 368; Foster v. Smith, 10 Kulp 
380; Neill As Gallagher, 10 Phila. 172; 
King v. Large, Phila. 282; Me- 
Rone v. Bromley, 6 Phila. 302. 

C.—Bailey v. Gray, 53 S. C. 503, 
31 a 354; Napier v. Bulwinkle, 39 S. 
CG. L. 311 [overr metre ay v. Thom- 
Son; 23 Sin Cw iumio lie 


Tex.—Klein v. Gehrung, 25 Tex. 
Suppl. 232, 78 AmD 565; Ft. Worth, 
etc., R. Co. v. Ayers, (Civ. A.) 145 


SW 1068; Houston R. Co. v. Simpson, 
(Civ. A.) 81 SW 353 

Vt.—Hubbard v. Town, 33 Vt. 295. 

Va.—Tunstall v. Christian, 80 Va. 
1 56 AmR 584. 

W. Nec AE v. Sims, 5 W. Va. 
1, 13 AmR 6 

[a] English rule not part of our 
common law.—lIt is generally con- 
sidered that the English rule was not 
a part of the common law at the time 
of the Declaration of Independence, 
and so did not become the law of the 
United States by virtue of the adop- 
tion of the existing common law of 
England. Ray v. Sweeney, 14 Bush 
(Ky.) 1, 29 AmR 388; Hayden v. Dut- 
cher, 31 N. J. Eq. 217; Parker v. Foote, 
19 Wend. (N. Y.) 309. 

{[b] Special statutes.—(1) A stat- 
ute providing that no right to air 
or light shall be acquired by adverse 
use unless such use shall have con- 
tinued uninterruptedly for twenty 
years does not amount to a recog- 
nition or adoption of the rule that 
such right may be acquired by pre- 
scription, but simply operates to pre- 
vent the future acquisition of such 
easements without conformity to the 
conditions prescribed by the statutes. 
Stein v. Hauck, 56 Ind. 65, 26 AmD 
10; Pierre v. Fernald, 26 Me. 436, 46 
AmD 573. (2) Under Gen. St. [1902] 
§ 4046, providing that no occupant 
of real estate shall acquire by ad- 
verse occupation the right to keep 
any window or light, so as to prevent 
the adjoining owner from erecting 
any building on his land, an ease- 
ment of light and air, which will 
render it unlawful for an adjoining 
owner to erect a building on his land, 
cannot be acquired by prescription. 
oes v. Chieppa, 78 Conn. 401, 62 A 

{c] In Delaware (1) it has been 
decided that the doctrine of presump- 
tive title to light and air received 
over land of another person arising 
from the uninterrupted enjoyment 
of it for twenty yéars and upward 
through the windows of a dwelling 
house was part of the common law 
of England and of the Colonies at 
the period of American independence 
and as such eantinned& to be the law 
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chievous consequences to property owners.’* The 


other is the theoretical objection that the basis of a 
prescriptive right to an easement is adverse user, and 
in the nature of things there can be no adverse user 
of light or air, for the actual enjoyment of these ele- 
ments by a property owner is upon his own land only, 
and involves no encroachment upon his neighbor’s 
land, nor any interference with the latter’s enjoy- 
ment of his own property to which he can object; 
and that the owner of the adjoining land, therefore, 
having submitted to no encroachment upon his own 
rights, cannot be presumed to have assented to any 
such encroachment,.?° 

In the Philippines and Porto Rico preserjption is 
recognized as a method for the acquisition of a servi- 
tude of light and view.7° 

[§ 86] e. Other Easements. Other easements 
which may be acquired by prescription are: The 
right to maintain a gate across a private way;77 the 
right to conduct water through a culvert under a 
highway when so maintained as to impose no hind- 
rance or expense to the public;"8 the right to conduct 
a stream across a highway for milling purposes;79 
the right to maintain an eave projecting over and 
above an adjoining owner’s land ;8° the right to main- 
tain a line of telephone poles over the land of an- 
other ;*1 the right to operate a shaft across the land 
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alle En MM ile >. 
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a church; the right to dry clothes in another’s 
yard;®* the right to pass over a turnpike free of 
toll;®> the right to maintain an attic above and a 
cellar beneath an entry way;** the right to affix a 
signboard to the house of another person ;** the right 
to ventilate a cellar through a shaft;** the right to 
maintain a stairway in a private alley ;*° the right to 
a landing place on a river;°° the right to occupy a 
dock?! or to maintain a wharf;°? and the right to 
maintain a structure over a court, private way, or 
bed of a stream.°? 

[§ 87] 9. Simultaneous Acquisition of Easement 
by Prescription and Land by Adverse Possession. A 
person who claims an easement may acquire title 
thereto by prescription at the same time during which 
he is acquiring a-title to the dominant tenement by 
adverse possession,®* but he cannot acquire simultan- 
eously a title to the servient estate by adverse posses- 
sion and to an easement therein by prescription.®® 
Nevertheless the mere fact that one is in adverse 
possession of the servient estate established will not 
of itself prevent his acquiring a way by prescription 
over it. 

[§ 88] 10. Status of Easement Acquired. Hase- 
ments acquired by prescription stand in all respects 
on the same footing as easements acquired by grant.®? 
The title and right so acquired are as perfect and 
The rule that 


of another ;** the right to tie horses on land adjoining 


of Delaware under the constitution 
of the state adopted at the organiza- 
tion of the state government in 1776. 
Clawson v. Primrose, 4 Del. Ch. 643. 
(2) This decision was commented up- 
on, but neither affirmed nor over- 
ruled in Hulley v. Security Trust, etc., 
On DI DEls ION W585 (3) But the 
latest decision of a court of this 
stats approves and follows it. Haitsch 
v. Duffy, 92 A 249. 

74. Ga.—'Turner v. Thompson, 58 
Ga. 268, 24 AmR 497. 

Tll.— Guest v. Reynolds, 68 Ill. 478, 
18 AmR 570. 

Ind.—Keiper v. Klein, 51 Ind. 316. 

N. J.—Hayden v. Dutcher, 31 N. J. 
Eq. 217. 

N. Y.—Myers v. Gemmel, 10 Barb. 
637; Parker v. Foote, 19 Wend. 309. 

Oh.—Mullen v. Stricker, 19 Oh. St. 
135, 2 AmR 379. 

W. Va.—Powell v. Sims, 5 W. Va. 
1, 138- AmR 1629; i 

75. Ky.—Ray v. Sweeney, 14 Bush 
1, 29 AmR 388. 

Mass.—Keats v. Hugo, 115 Mass. 
204, 15 Amk, 80, Rogers v. Sawin, 10 
Gray 376. 

N. J.—Hayden v. Dutcher, 31 N. J. 
Eq. 217; King v. Miller, 8 N.-J. Eq. 
559, 55 AmD 246. 

N. Y.—Sweeney v. St. John, 28 Hun 
634 [aff 100 N. Y. 634]; Parker v. 
Foote, 19 Wend. 309. 

Pa.—Haverstick v. Sipe, 33 Pa. 368. 

S. C.—Bailey v. Gray, 53 S. C. 508, 
31 SE 354. 

“By nature, air and light do not 
flow in definite channels, but are uni- 
versally diffused. The supposed ne- 
cessity for their passage in a particu- 
lar line or direction to any lot of 
land is created not by the relative 
situation of that lot to the surround- 
ing lands, but by the manner in which 
that lot has been built upon. The 
actual enjoyment of the air and light 
by the owner of the house is upon 
his own land only. He makes no 
tangible or visable use of the adjoin- 
ing lands, nor indeed any use of them 
which can be made the subject of 
an action by their owner, or which 
in any way interferes with the lat- 
ter’s enjoyment of the light and air 
upon his own lands, or with any use 
of those lands in their existing con- 
dition. In short, the owner of ‘the 
adjoining lands’ has submitted to 
nothing which actually encroached 
upon his rights, and cannot there- 
fore be presumed to have assented 


to any such encroachment. The use 
and enjoyment of the adjoining lands 
are certainly no more subordinate to 
those of the house where both are 
owned by one man, than where the 
owners are different.’ Keats v. Hugo, 
115 Mass. 204, 215, 15 AmR 80. 

76. Fable v. Lichauco, 11 Philip- 
ae 14; Diaz v. Guerra, 18 Porto Rico 
790. 
fa] Windows opened in one’s own 
wall.—The easement of light in the 
ease of windows opened in one’s own 
wall is negative, and cannot be 
acquired by prescription except where 
sufficient time of possession has 
elapsed after the owner of the dom- 
inant estate, by a formal act, has 
prohibited the owner of the servient 
estate from doing something -which 
would be lawful but for the eaSement. 
Fabie v. Lichauco, 11 Philippine 14; 
Cortes v. Yu-Tibo, 2 Philippine 24. 

[b] Windows opened in party 
wall.—Different doctrines are applic- 
able to the acquisition of easements 
in favor of windows opened in one’s 
own wall and of those opened in a 
party wall. In the latter case the 
express or implied consent 6f the 
part owner affords a basis for the 
acquisition of a prescriptive title. 
Cortes v. Yu-Tibo, 2 Philippine 24. 

{c] Windows opened in neighhbor’s 
wall.—Different doctrines are applic- 
able to the acquisition of easements 
in favor of windows opened in one’s 
own wall and those opened in the wall 
of a neighbor; in the latter case pre- 
scription commences to run from the 
date of the opening of the windows 
and ripens into title when the speci- 
fied time has elapsed without oppo- 
sition on the part of the owner of 


the wall. Cortes v. Yu-Tibo, 2 Philip- 
pine 24. 

77. Ailes v. Hallam, 69 W. Va. 305, 
71 SE 273. 

"7S Terre, “Haute, etc, eRe Con, 
Zehner, 166 Ind. 149, 76 NE 169, 3 
LRANS 277. 

79. Abell v. Village, 12 OntWN 146 
(raceway). 


80. La.—vVincent v. Michel, 7 La. 
52, 26 AmD 496. 

Md.-—Cherry v. Stein, 11 Md. 1. 

Oh.—McCleery v. Alton, 29 Oh. Cir. 
CES, 

Pa.—Grace M. B. Church v. Dobbins, 
153 Pa, 294, 25 A 1120, 34 AmSR 706. 

Be ee cee v. Walters, L. R. 8 C. 
Pa 62: 


absolute as those 


acquired by grant.?8 


81. Yeager v. Tuning, 79 Oh. St. 
121, 86 NE 657, 128 AmSR 679, 19 
LRANS 700. 


82. Rochester Hlectric Light Co. v. 
Rochester Power Co., 15 NYS 
Trauger v. Sassaman, 


84. Drewell v. Towler, 3 B. & Ad. 
735, 23 ECL 322, 110 Reprint 268. See 
also Steiner v. Peterman, 71 N. J. Eq. 
101, 63 A 1102 (holding that there 
may be a valid easement of stringing 
clotheslines across one piece of land 
for the benefit of another piece of 
land). 

85. Lucas v. Smithfield, ete., Turnp. 
Co., 36 W. Va. 427, 15 SE 182.°. 

86. Sorkin v. Sentman, 162 Pa. 548, 
29 A 722. 
ee Moody v. Steggles, 12 Ch. D. 


88. Bass v. Gregory, 25 Q. B. D. 
481, 2 ERC 562. 

89. Moon v. Mills, 119 Mich. 298, 
77 NW 926, 75 AmSR 390. 

90. State v. Randall, 32 S. Cc. L. 
110, 47 AmD 548. 

91. Nichols v. Boston, 98 Mass. 42, 
93 AmD 132; Sargent v. Ballard, 9 
Pick. (Mass.) 251. 

92. Gray v. Bartlett, 20 Pick. 
(Mass.) 186, 32 AmD 208. 

93. Goodwin v. Bragow, 87 Conn. 
31, 86 A 668; Norwalk Heating, etc., 
Co. v. Bernam, 75 Conn. 662, 55 A 
168, 96 AmSR 246. 

94. Smith v. Smith, 78 SW 884, 25 
Tobe 1790; Perley v. Hilton, 55 N. H. 


95. Cavanaugh v. Wholey, 143 Cal. 
164, 76 P 979; Morse v. Marshall, 97 
Mass. 519. 

_{a] Reason for rule.—Where the 
title of the land becomes vested in 
the party in possession either by pre- 
scription or otherwise, all adverse 
claims to easements must from the 
nature of the case cease, aS one can- 
not have an adverse claim against 
himself. Cavanaugh v. Wholey, 143 
Cal. 164, 76 P 979. 

96. Cavanaugh v. Wholey, 143 Cal. 
164, 76 P 979. o 

[a] This ogcurs where there is no 
merger of the lesser in the greater 
right because of a failure to acquire 
title in the land by adverse posses- 
sion. Cavanaugh v. Wholey, 143 Cal. 
164, 76 P 979. 

97. See cases infra this section. 

98. Conn.—Turner vy. Selectmen of 
Hebron, 61 Conn, 175, 22 A 951, 14 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Priveut 


an easement acquired by prescription cannot be 
varied by parol agreement or by acts and conduct 
applies as well to an easement acquired by prescrip- 
tion as to one created by deed.®® So an easement 
acquired by prescription may pass by descent to heirs- 
at-law,! or may be lost by entry and adverse posses- 
gion by another party.” 

[§ 89] ©. By Express Grant, Reservation, or 
Covenant—1. What Easements Acquired. Any 
easement may be created by express grant or by res- 
ervation in a conveyance which is not in contraven- 
tion of statute or public policy.? And there is no rule 
of law prohibiting the grant of an easement to take 
effect or be enjoyed in the future A right to an 
easement of light and air may be acquired by express 
grant or contract,® and such easement may be created 
by a reservation in the conveyance of the servient 
estate in favor of the grantor, such reservation oper- 
ating as a grant of the easement.® So the rights of 

_ grantors and those whom they represent to enter with 
their cattle to depasture land is such a servitude as 
legally may be created by the acceptance of a deed 
reserving such rights.?7 A grant of an easement of 
way may include the right of occupation to pile logs.® 


It has also been held that where a deed conveys a lot, 
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together with sufficient power from a wheel in a mill 
on the grantor’s land to turn a shaft and propel 
machinery in any building erected on the lot granted, 
this constitutes the grant of an easement.? On the 
other hand an easement cannot be granted for an 
unlawful purpose.!° 

[§ 90] 2. Who May Grant. The general rule 
is that one who does not own land cannot grant an 
easement therein,!112 although under certain condi- 
tionsthe right to grant easements has been recognized 
in persons acting in arepresentative capacity.1* Ithas 
been held that, where a servitude, such as a right of 
way, has been granted by a written instrument, the 
fact that the dominant tenement was not acquired at. 
the date thereof cannot, after it has been actually 
acquired, prevent the servitude becoming a legal 
accessory thereto, provided it was so ttsed to give 
reasonable notice of the burden to any person in 
whom the land might subsequently become vested.1* 

As against encumbrancers. While an easement in 
real property cannot be granted by the owner thereof 
so as to affect the rights of a prior mortgagee,’ the 
party claiming the easement has the same rights as 
any other subsequent encumbrancer.1® If the ease- 
ment has attached by lapse of time, he must be made 


LRA 386 [aff 161 U. S. 519, 16 SCt 
600, 40 L. ed. 793]. 

Ky ——Hook v. Joyce, 94 Ky. 450, 22 
SW G51, 21 LRA 96. 

Md.— Barry v. Edlavitch, 84 Md. 95, 
30 A, 170; 33 LRA 294, 

Mass. Wellington Vv. 
ce Mass. 312, 107 NE 976. 
ie: . J.—Hulme v. Shreve, 4 N. J. Eq. 


Vt.—Weed v. Keenan, 60 Vt. 74, 13 
A ke 6 AmSR 93. 
SAY B.—McLean v. Davis, 11 N. B. 


fa] An easement for vessels to 
overlap adjoining wharves, acquired 
by prescription, is as good as though 
acquired by direct grant. Welling- 
OEE Vv. Aves: 220 Mass. 312, 107 

oo owhe right to flow back water 
acquired by prescription is as abso- 
lute as any other right. Hulme v. 
Shreve, 4 N. J. Eq. 116. 

99. Nichols v. Peck, 70 Conn. 439, 
39 A 808, 60 AmSR 122, 40 LRA 81. 

1. Hook v. Joyce, 94 Ky. 450, 22 


Cambridge, 


SW 651, 21 LRA 96; McLean v. Davis, 
11 N. 266. 
2. Hook v. Joyce, 94 Ky. 450, 22 


SW vee ae LRA 96; McLean v. Davis, 
11 N. 266. 

3. Basics v. Canepa, 114 La. 517, 
: S 438. See also infra text and note 


4. Eugene v. Chambers’ Power Co., 
8 Or, 352; 159, P576:- Patterson, ‘v- 
ees "Power Co; 81 Or. 828, 159 

5. IJll.—Keating v. Rigel sa 146 
Ill. 481, 34 NE 805, 37 AmSR 175. 

Mass.—Ladd v. ‘Boston, 151 Mass. 
585, 24 NE 858, 21 AmSR 481; Salis- 
bury v. Andrews, 128 Mass. 326; 
Brooks v. Reynolds, 106 Mass. 31; 


Oliver v. Pitman, 98 Mass. 46. 
N. J.—Cooper v. Louanstein, 37 N. 


J. Eq. 284. 

N. Y.—Lattimer v. Livermore, 72 
INZTY Tia 

Pa.—Rennyson’s App., 94 Pa. 147, 


39 AmR 777; Foster v. Smith, 10 Kulp 
380; Hummel v. Krautter, ioe bla. 
392; King v. Large. 7 Phila. 282. 

Eng.—Leech v. Schweder, L. R. 9 
Ch. 463; Booth v. Alcock, L. R. 8 Ch. 
663; Swansboroueh v. ‘Coventry, 9 
Bing. 305, 23 ECL 592, 131 Reprint 

Que.—Thibault v. Gourde, 26 Que. 
Super. 185. 

[a] May be created by words of 
covenant as well as by words of 
grant. Ladd v. Boston, 151 Mass. 585, 
24 NE 858, 21 AmSR 481. 

[b] Mutual covenants.—The own- 
ers in severalty of two adjoining 
buildings having a common skylight 
may by mutual covenants each secure 


an easement in so much of such sky- 
light as is situated upou the lot of 
the other, which easement is_ real 
property. Barr v. Lamaster, 48 Nebr. 
114, 66 NW 1110, 32 LRA 451. 

[el] Easement in leased premises. 
—Where a lessor granted a lease 
of a house for a term of years with 
the right to light coming over an ad- 
joining building, which the lessor 
held for a shorter term, and at the 
expiration of such shorter term the 
lessor acquired a fee in the adjoining 
house and proceeded to raise the 
building in such a manner as to 
interfere with the lights of the de- 
mised house, these lights not being 
ancient lights, it was held that his 
lessee could not enjoin him from so 
doing, and that the lease only amount- 
ed to a grant of light during the term 
of the lessor to the adjoining prop- 
erty. Booth v. Alcock, L. R. 8 Ch. 668. 

6. Tinker v. Forbes, 136 Tl. 221, 26 
NE 503; Dyer v. Sanford, 9 Metce. 
(Mass. ) "395, 43 AmD 399; Hagerty nig 
IGOO HN CORON a euGao ie aL On eAL 3 O10)o a a LO, 
same effect Russell v. Watts, 10 App. 
Cas. 590 

7. Rose v. Bunn, 21 N. 

8. Ford v. Tupper, 87 vt 63, 133 A 


5. 

SF Nien ve "Clarys 2: OmN. Ya, leas 
103 NE 1114, LRA1918E 222, AnnCas 
1915B 872 [mod 147 App. Div. 255, 127 
es 897, 131 NYS 1129, 133 NYS 

Other illustrations of easements 
which may be conveyed by express 
grant or reservation see infra § 114 et 
seq. 

10. Green v. Collins, 86 N. Y. 246, 
40 AmR 531; Wilson v. Smith, 8 Ont 
WN 117, 22 DomLR 909. See also 
supra text and note 3. 

{a] Thus a grantor who commits a 
trespass or nuisance upon the land of 
another cannot convey the same as 
an easement or appurtenance by vir- 


tue of a deed of the land. Green v. 
Collins, 86 N. Y¥. 246, 40 AmR 531 
[rev 20 Hun 474]. 

11-12. Ill—Murtha vv.  O’Heron, 


178 Ill. A. 347; Simpson v. Wright, 21 
Til. A. 67. 

Ind.—Indiana, etc., R. Co. v. Allen, 
100 Ind. 409. 

Mich.—Lever v. Grant, 139 Mich. 
Aihe 103 NW 843, 102 NW 848. 

Y.—Green v. Collins, 86 N. Y. 

246, ‘40 AmR 531 {rev 20 Hun 474]. 

N. C.—Navron v. Wilmington, etc., 


RCo 122"N. C. 856, 29 SH 3566, 40 
LRA 415. 

Tex.—Callan v. Walters, (Civ. A.) 
190 SW 829 


Midland R. Co., 
310 (where Lord 
“Tt appears clear 


Eng. —Rangeley Vv. 
Time en Cn e306; 
Cairns) Ii Je said: 


that to create an easement over land 
you must possess the ownership of 
the land. Every easement has its 
origin in a grant expressed or im- 
plied. The person who can make 
that grant,must be the owner of the 
land’), } 

[a]. Thus (1) persons who have 
parted with all interests in land can- 
not thereafter grant an easement in 
it. Lever v. Grant, 139 Mich. 272, 103 
NW 843, 102 NW 848. (2) A contract 
for the sale of land, providing that 
the purchaser shall have the right 
to connect with sewer pipes through 
an adjacent lot, does not create an 
easement, where it does not appear 
that vendor is the owner of the adja- 


gone Fess Murtha v. O’Heron, 178 Ill. 
1B) “A tenant cannot exercise the 


right of granting a valid easement 
over the land of another, Gentleman 
v. Soule, 32 Ill. 271, 88 AmD 264. 

13. See cases infra this note. 

[a] Executors and administrators. 
—(1) It is no objection to an ease- 
ment that it arises out of a deed made 
by executors in the execution of their 
trust. Webb v. Jones, 163 Ala. 637 
50 S 887. (2) Thus the trustees of 
an active trust who have the legal 
title to the lands during the life of 
the trust, and are vested with a 
power of sale over the lands, may, 
where such a method of sale is for 
the advantage of the property, dis- 
pose of it in lots and create ease- 
ments in the lands unsold in favor 
of the lands disposed of. Valentine 
v. Schreiber, 3 App. Div. 235, 88 NYS 
417. (3) On the other hand where 
the executors take no interest in 
the Jand under the will, but merely 
a naked power in trust, the title being 
vested in the devisees under the will, 
they have no right to grant ease- 


ments. Bloumfield v. Ketcham, 25 
Buns CNo Ws) 218" 
{b] Guardian and ward.—(1) In 


no event is a guardian authorized 
to grant an easement in the land of 
his ward extending beyond the limit 
of his guardianship. Watkins v. Peck, 
13 N. H. 377, 40 AmD 156; State v. 
Hamilton County, 39° Oh, Sst. 58. (2) 
And he has no power to donate a 
right of way for a railroad company 
in his ward’s land. Indiana, etc., R. 
Co. v. Allen, 100 Ind. 409; Indiana, 
Sie R. Co. v. Brittingham, 98 Ind. 

14. Kalinowski v. Jacobowski, 52 
Wash. 359. 100 P 852; North British 
R. Co. v. Park Yard Co., Ltd., [1898] 
AlCr"648. 

15. Jensen v. Showalter, 79 Nebr. 
544.113 NW 202. 

16. Jensen v. Showalter, 79 Nebr. 


906) TISCr ss] 


a party to the foreclosure proceeding,!” and, if not, 
the purchaser at foreclosure sale must take action to 
dispute his claimed right before the statute has fully 
run.1® 

[§ 91] 3. Requisites and Validity of Grant/®— 
a. In General. A grant of an easement must con- 
tain all the formal requisites of a grant of land,?° and 
should be certain and definite in its terms.24,_ How- 
ever, no particular words are necessary to constitute 
a grant, and any words which clearly show the inten- 
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‘the dominant and servient tenement must be describ- 


ed;24 but it would seem that the rule is not so strict 
in other jurisdictions.?> ; 

Description of easement. The instrument creating 
the easement should give a reasonably accurate de- 
seription of the right conveyed;?* but immaterial 
omissions are not fatal.?7 ; 

Accessory right. An instrument creating a servi- 
tude need not mention accessory rights, since they 
pass as incidents to the contract.?8 ) 


tion to give an easement, which is by law grantable, 
are sufficient to effect that purpose.?? 
intent to convey an easement is manifest, the employ- 
ment of terms that would otherwise describe corpo- 
real property will not suffice to defeat the purpose of 
the grant, or render the instrument void as a grant of 


an easement.?% 


Description of dominant and servient tenements. 
In some jurisdictions it is distinctly held that both 


544, 113 NW 202. 

17. Jensen v. Showalter, 79 Nebr. 
644, 113 NW 202. 

18. Jensen v. Showalter, 79 Nebr. 
644, 113 NW 202. 

19. See also Frauds [20 Cyc 215 
et seq]. 

20. Sweeney v. St. John, 28 Hun 
(N. Y.) 634 mem [aff.100 N. Y. 634 
mem]; Callan v. Walters, (Tex. Civ. 
A.) 190 SW 829; King v. Driver, (Tex. 
Civ. A.) 160 SW 416. 

21. Hammonds v. Wads, 146 Ky. 
162, 142 SW 379; Clark v. Devoe, 124 
N. Y. 120, 126; 26 NE 275, 21 AmSR 
652; Sweeney v. St. John, 28 Hun 634 
mem [aff 100 N. Y. 634 mem]; Mor- 
ris v. Blunt, 49 Utah 243, 161 P 1127. 

“Only by the use of plain and di- 
rect language of the grantor, should 
it be held that he created a right 
in the nature of an easement and 
attached it to one parcel as the dom- 
inant estate and made the other ser- 
vient thereto for all time to come.” 
Clark v. Devoe, supra. 

, [a] Thus, while a deed of a part 
‘of a tract conveyed “together with 
all the appurtenances” would con- 
vey an existing highway easement, 
it would not serve to create an ease- 


ment. Morris v. Blunt, 49 Utah 243, 
NEUES 127 3 
22. Alabama Corn Mills Co. v. Mo- 


bile Docks Co., (Ala.) 75 S 574; White- 
law v. Rodney, 212 Mo. 540, 111 SW 
560; Kalinowski v. Jacobowski, 52 
Wash. 359, 100 P 852; Rowbotham v. 
Wilson, 8 H. L. Cas. 348, 11 Reprint 
463, 17 ERC 647 (per Lord Wen- 
sleydale). 

23. Alabama Corn Mills Co. v. Mo- 
bile Docks Co., (Ala.) 75 S 574; Over- 
ton v. Mosley, 135 Ala. 599, 33 S 696. 

24. Christin v. Peloquin, 28 Que. 
Super. 299 (for the purpose of show- 
ing what property was servient or 
what property was dominant). 

{a] In Porto Rico under the Mort- 
gage Law, art 13, a description of 
the dominant, as well as of the ser- 
vient, tenement must be given in 
order that a deed creating a real 
servitude may be recorded. Morning 
v. The Registrar, 19 Porto Rico 782. 

25. See cases infra this note. 

{a] In Mllinois it has been held 
that in equity an instrument creating 
an easement appurtenant need not 
describe the dominant estate if the 
dominant estate is clearly made to 
appear by attendant circumstances. 
Goldstein v. Raskin, 271 Ill. 249, 111 
NE 91. 

{b] In Louisiana it has been held 
that an instrument creating a real 
servitude to be valid should express 
and describe the estate in favor of 
which it was established, especially 
where it is shown that the party 
elaiming such servitude was the own- 
er of several estates at the time the 
servitude was acquired. Declouet v. 
Borel, 15 La. Ann. 606. 

[ce] In Mississippi a landowner 
conveyed to a lumber company all 


Where the 


Consideration. As in the case'of other convey- 


ances,?° some consideration, either a valuable or a 
good one, is necessary to the validity of the grant of 
an easement,?° except as between the parties. 

[§ 92] b. Execution, Acknowledgment, and Rec- 
ord. An easement being an incorporeal heredita- 


ment and an interest in land,3? a conveyance thereof 


merchantable timber of a certain size 
standing on his described lands, 
limiting the term of removal to four 
years. The contract provided that 
for removing the timber the lumber 
company could maintain tramways, 
railroads, etc., over the land, and that, 
after removal of the timber to en- 
able the lumber company to reach 
other timber owned by it, it could 
maintain such roadways, etc., or other 
means over the land as might be 
needed, such rights to be binding up- 
on the landowner, his heirs, and as- 
signs, reserving to himself the priv- 
ilege to enter upon any of such 
lands as the timber shall be removed 
therefrom, not interfering with the 
right of the lumber company to use 
any part thereof for right of way. 
It was held that the provision giving 
the right to maintain a railroad over 
the land after the timber was re- 
moved was not void for indefinite- 
ness and uncertainty, the lands over 
which the easement was granted be- 
ing sufficiently described, and the 
duration of the easement as long 
as might be necessary “‘to reach other 
timber of said grantee,’’ reasonably 
meaning other timber owned by the 
lumber company at the time of the 
making of the contract. Cotton States 
Ponaer Co. v. James, 98 Miss. 134, 

26. U. S.—U. S. v. Van Horn, 197 
Fed. 611 [cit Cyc]. 

Mass.—McKenney v. McKenney, 
216 Mass. 248, 103 NE 681. 

Mo.—Bunch v. Wheeler, 210 Mo. 
622, 109 SW 654. 

N. Y.—Sweeney v. St. John, 28 Hun 
634 mem [aff 100 N. Y. 634 mem]. 

Wash.—Kalinowski v. Jacobowski, 
52 Wash. 359, 100 P 852. 

[a] Description sufficient.—(1) A 
description of a right of way as run- 
ning along the east line over and 
across the land owned by the grantor 
to the county road, which was also 
the north line of a_ specified town- 
ship and range, is sufficiently definite. 
Kalinowski v. Jacobowski, 52 Wash. 
359, 100 P 852. (2) The failure to 
describe the boundary of a right of 
way in the granting of an easement 
does not render the grant void. U. 
S. v. Van Horn, 197 Fed. 611, 616 [cit 
Cyc]. . 

{b] Metes and bounds in the in- 
strument by which it is created are 
not necessary, where the dominant 
tenement is entitled to a _ suitable 
and convenient way, depending on 
the conditions of the place and the 
purposes for which it was intended. 
McKenney v. McKenney, 216 Mass. 
248, 103 NE 631. 

[c] A reservation in a deed from 
B to F, of “the right of passway 
near the original road through said 
land for a passway,” while not void 
for uncertainty, reserves no specific 
land, but only a right to pass over 
a way to be selected by F “near” the 
original road. Bunch v. Wheeler, 210 


must be executed with the formalities essential to 
conveyances of estates in land.3% 


ean 109 SW 654. 
—It is of no concern to a party ob- 
jecting to the description in the grant 
of a right of way across his land 
whether it is definite or indefinite 
up to the point where it reaches his 
land, or whether grantors had the 
right to deed the right of way across 
an adjoining tract. Kalinowski_ v. 
Jacobowski, 52 Wash. 359, 100 P 852. 

e] If the description is so vague 
and indefinite that it cannot receive 
an intelligent interpretation defining 
the right created in favor of the 
grantee in the lands of the grantor, 
the instrument will be inoperative. 
Sweeney v. St. John, 28 Hun 334 mem 
faff 100 N. Y. 6834 mem]. 

27. Alabama Corn Mills Co. v. Mo- 
bile’ ‘Docks: Co.,  @Alas)i 2b aS eon 6: 
Yates vi Dixievin Ins. Con liiseNic: 
473, 92 SE 356. 

[a] Omission to state the width 
of a way conveyed is not fatal, where 
the same parties in a subseauent 
conveyance set out the width. Yates 


Ve) Dixie hy Bins Oo igen NaaOe aio. 
92 SE 356. 
[b] “Where a conveyance mani- 


fests a major intent to grant an 
easement of access over a definitely 
described tract of land, and in an 
effort to effect this paramount pur- 
pose an obvious failure to efficiently 
define the particular location of the 
easement is made, no such conflict 
in manifested intention or in clauses 
of the instrument is instituted as 
would justify a court in pronouncing 
the conveyance void for _ indefinite- 
ness or uncertainty.” Alabama Corn 
Mills Co. v. Mobile Docks Co., (Ala.) 
75 S 574, 576. 

28. Patout v. Lewis, 51 La. Ann. 
210, 25 S 134. 


29. See Deeds § 42.. 
30. See cases infra this note. 
[a] Consideration sufficient.—(1) 


Where the owners of adjoining land 
entered into an agreement by which 
each gave to the other a passway over 
his land, the consideration moving 
from the one to the other was the 
right to the use of the passway over 
the other’s land, and was a good and 
valuable consideration, sufficient to 
uphold the contract. Johnson v. Allen, 
110 SW 851, 33 KyL 621. (2) Where a 
boundary fence became out of repair, 
so that cattle on the adjoining lands 
broke through, and the owner of the 
Jland contracted with plaintiff to al- 
low him a passageway along the 
boundary line, provided he would 
build a fence parallel to the line 
fence, it was held that the building of 
the fence and the furnishing of mate- 
rial for it, and the berefit to the 
grantor, by preventing stock from 
trespassing, was an adequate consid: 
eration in law for the grant. San- 
ford v. Kern, 223 Mo. 616, 122 SW 1051. 


31. See Deeds § 42. 
32. See supra § 1. 
33. Stewart v. Stevens, 10 Colo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Parties not entitled to object. © 
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Acknowledgment. In jurisdictions where statutes 
require deeds of land to be acknowledged, acknowl- 
edgment of an instrument conveying an easement is 
also necessary,** but in jurisdictions where there is 
no statutory requirement that deeds be acknowledged 
a conveyance of an easement is of course valid with- 


out acknowledgment.*® 


Recording. According to the weight of authority, 
the grant of an easement which is an estate in lands 
is within the recording acts, and unless recorded is 
inoperative against subsequent purchasers for value 
and without notice;** although as between the par- 
ties and purchasers with notice a conveyance of an 
easement is good without being recorded.3?7 However, 
’ by reason of statutory provisions in some jurisdie- 
tions, conveyances of easements,*® or at least certain 
kinds of easements,*® are not within the provisions 


of the recording acts. 


[§ 93] 4. Acceptance of Grant. 
by a grantee of a deed conveying a right of way in 


440, 15 P 786; Dawson v. Western 
Maryland R. Co., 107 Md. 70, 68 A 301, 
126 AmSR 337, 14 LRANS 809, 15 
AnnCas 687; White v. Manhattan R. 
Co., 189 N. Y. 19, 34 NE 887; Sweeney 
v. St. John, 28 Hun 634 mem [aff 100 
N. Y. 634 memjJ; San Antonio v. 
Grandjean, 91 Tex. 430, 41 SW 477, 
44 SW 476; Texas, etc., R. Co. v. Dur- 
rett, 57 Tex. 48; King v. Driver, (Tex. 
Civ. A.) 160 SW 415; Toyaho Creek 
ire Cor -varlucching 2. Dex Civ. A; 
274, 52 SW 101 [writ of error den 93 
Tex. 675]; Shepard v. Galveston, etc., 
R.Co., 2 Tex. Civ. A. 535, 22.S1W-267. 
See also cases infra this section, and 
Deeds § 76. 

{a] Signature.—A conveyance of 
an easement is inoperative without 
the signature of the grantor. Daw- 
son v. Western Maryland R. Co., 107 
Md. 70, 68 A 301, 126 AmSR 337, 14 
LRANS 809, 15 AnnCas 687... 

{b] Seal.—(1) And the instrument 
must be under seal, otherwise it will 
create a license only. Brady v. Black- 
inton, 174,Mass. 559, 55 NE 474; Isele 
v. Schwamb, 131 Mass. 337; Dyer v. 
Sanford, 9 Metce. (Mass.) 395, 43 AmD 
399; Cook v. Stearns, 11 Mass. 533; 
Sweeney v. St. John, 28 Hun 634 mem 
[aff 100 N. Y. 684 mem]; Hammond 
v. Schiff, 100 N. C. 161, 6 SE 753; 
Cagle v. Parker, 97 N. C. 271, 2.SE 
76; Wilkins v. Irvine, 33 Oh. St. 138; 
Kenyon v. Nichols, 1 R. I.-411. - (2) 
But the rule will not apply where 
seals have been dispensed with by 
statute. See Deeds § 85. See also 
Union Terminal R. Co. v. Kansas City 
Belt R. Co., 9 Kan. A. 281, 60 P 541 
(as there is no statute requiring con- 
veyances to be under seal, the con- 
veyance of an easement is good with- 
out being under seal) 

[ce] Although an unsealed instru- 
ment is insufficient at law as a grant 
of an easement, yet where it has been 
performed and the right acquiesced 
in for a long time, equity may treat 
the easement attempted to be granted 
as an indefeasible right. Ashelford 
v. Willis, 194 Ill. 492, 62 NE 817. 

{d] Attestation.—(1) In the ab- 
sence of some statutory requirement 
attestation is not necessary to the 
validity of a conveyance of an ease- 
ment. Union Term. R. Co. v. Kansas 
City Belt R. Co., 9 Kan. A. 281, 60 P 
541. (2) However, the conveyance 
of an easement is within a statutory 
provision that a grant of a freehold 
estate not acknowledged before de- 
livery must be attested by at least 
one witness in order to take effect as 
agains a subsequent purchaser. 
Clark v. Strong, 105 App. Div. 179, 92 
NYS 514; Sweeney v. St. John, 28 
Hun 634 mem [aff 100 N. Y. 634 mem]. 

34. Dawson v. Western Maryland 
R. Co., 107 Md. 70, 68 A 301,126 AmSR 
337, 14 LRANS 809, 15 AnnCas 687; 
Hays v. Richardson, 1 Gill & J. (Ma.) 
366; Sweeney v. St. John, 28 Hun 634 
mem [aff 100 N. Y. 634.mem]; King 
v. Driver, (Tex. Civ. A.) 160 SW 
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express terms and defining with precision the exact 
piece of land over which the easement is to extend 
is an acceptance of all it conveys, and no act is re- 
quired of him to show his acceptance of the easement. 
as the owner of the dominant tenement.*? A grantee 
in a deed creating an easement over the granted prem- 


ises by its acceptance becomes bound by all its re- 


served.*? 


other nature.** 


strictions, reservations, and exceptions.*+ 
fact that the grantee fails to comply with restric- 
tions in the deed does not affect rights thereby re- 
One who acquires title through a deed 
expressly reserving a right of way through the land 
is estopped by the deed from denying the existence 
of the right of way ;** and the same rule applies to the 
acceptance of a deed reserving an easement of any 


And the 


[§ 94] 5. Construction and Operation of Grant. 


The determination of the extent and nature of an 


The acceptance 


415. See also Nellis v. Munson, 108 
N. Y. 453, 15 NE 739 (an easement to 
carry water through a pipe across the 
lands of another for the benefit of 
the dominant tenement is an interest 
“in fee, or of a freehold estate” 
within the meaning of the statutory 
provision declaring that the convey-~ 
ance of such an interest shall be ac- 
knowledged or attested by a witness, 
or, if not so attested, it shall not 
take effect as against a purchaser or 
encumbrancer until so acknowledged). 

{a] By married woman.—Where a 
married woman joins in the execu- 
tion of a conveyance of an easement, 
her acknowledgment is essential to 
the validity of the conveyance. King 
v. Driver, (Tex. Civ. A.) 160 SW 415. 

35. Union Term. R. Co. v. Kansas 
We Belt R. Co., 9 Kan. A. 281, 60 P 


[a] Valid between parties and 
privies.—Where the owner of land 
executed a writing granting the right 
to plaintiffs to maintain water pipes 
across his land, persons purchasing 
the land with notice of the grant were 
bound thereby, although the writing 
was not acknowledged by the grantor, 
as required by law. “The grant in 
this case was evidenced by writing, 
and this court has held, in common 
with most courts, that an unacknowl- 
edged deed is good as between the 
parties thereto, and against subse- 
quent purchasers with notice there- 


of” Little v. Gibb, 57 Wash. 92, 93, 
106 P 491. 

36. Conn.—Bush v. Golden, 17 
Conn. 594. 


Md.—Dawson v. Western Maryland 
R. Co., 107 Md. 70, 68 A 301,126 AmSR 
337, 14 LRANS 809, 15 AnnCas 687; 
pre v. Richardson, 1 Gill & J. 366. 

Minn.—Prescott v. Beyer, 34 Minn. 
493, 26 NW 732. 

N. Y.—Foote v. Manhattan R. Co., 
58 Hun 478, 12 NYS 516. 

N. G.—Tise v.  Whitaker- Harvey 
Co., 144 N. C. 507, 57 SE 210. 

Oh. —Varwig v. Genel: ete., R. 
Co., 54 Oh, St, 455, 44 NE 92. 

Tenn.—Parker v. Meredith, (Ch. A.) 
59 SW 167 
ogg ut Ross Vv. Hunter, 7 Canes: C: 

fa] Rule applied.—(i) An unre- 
corded writing, not under seal, giv- 
ing a person permission to use an 
alley, is of no effect as a grant of a 
private way as against a registered 
deed of the property subsequently ex- 
ecuted to another person. Tise v. 
Whitaker-Harvey Co., 144 N. C. 507, 
bt SE .210. (2) A grant of a right 
of way de novo must be acknowledged 
and recorded the same as other for- 
mal instruments affecting the title to 
real estate. Hays v. Richardson, 1 
Gill & J. (Md.) 366. 

[b] Record as notice.—The record 
of the grant of an easement is notice 
to subsequent purchasers and credit- 
ors of the rights thereby conferred. 
Willoughby v. Lawrence, 116 Ill. 11, 


easement granted or reserved in express terms by 
deed depends upon a proper construction of the lan- 


4 NE 356, 56 AmR 758. 

37. Pollard v. Rebman, 162 Cal. 
633, 124 P 235; Union Terminal R. Co. 
v. Kansas city Belt R. Co., 9 Kan. A. 
281, 60 P 54 


38. See Rata provisions. 
39. See cases infra this note. 
[a] In Ontario and Quebec (1) if 


the servitude is continuous and ap- 
parent it is not within the provisions 
of the recording act, and a convey- 
ance thereof will prevail over a sub- 
cequent purchaser without notice, al- 
though not recorded. MacDonald v. 
Ferdais, 22 Can. S. C. 260; Perry v. 
Simard, 21 Que. Super. 322; Israel 
v. Leith, 20 Ont. 361. (2) The Quebec 
statute requiring the registry of 
Ceeds creating discontinuous and non- 
apparent servitudes does not apply 
in the case of an open and visible 
way which has been in use for a 
number of years. Such a way is an 
apparent servitude. MacDonald v. 
Berdais, «22 iCan.S. (©: 260: C3): On 
the other hand the conveyance of an 
easement which is noncontinuous and 
nonapparent is without effect against 
third persons and subsequent credit- 
ors whose rights are registered, un- 
less the instrument creating ‘it is also 
registered. Hamelin v. Pepin, 42 Que. 
Super. 276. 

40. Smith v. Worn, 93 Cal. 206, 28 
P 944; Shannon vy. Timm, 22 Colo. 167, 
43 P 1021; Litchfield v. ’Boogher, 238 
Mo. 472, 478, 142 SW 302 [quot Cyc]. 

41. Towa. ” Morrison v. Chicago, 
etc., R. Co., 117 Iowa 587, 91 NW 793. 

Ky Ledford v. Cummins, 46 SW 
507, 50 Ky i) 393. 
son .—Winthrop v. Fairbanks, 41 Me. 

Mo.—Litchfield v. Boogher, 238 Mo. 
472, 478, 142 SW 302 [quot Cyc]. 

N. J.—Hagerty v. Lee, 64 N. J. L. 
580, 25 A 319, 20 LRA 631; Fitzgerald 
v. Faunce, 46 N. J. L. 536; Sheppard 
v. Hunt, 4 N. J. Eq. 277: 

42. Litchfield v. Boogher, 238 Mo. 
472, 478, 142 SW 302 [quot Cyc]. See 
also Vanatta v. Waterhouse, 33 Ind. 
A. 516,71 NE 159 (where a part of the 
cousideration for a deed was an agree- 
ment by the grantee to open a certain 
way, and fill it to the level of the 
street, within a certain time, his fail-~ 
ure to fill the way did not denrive the 
grantor of his right to use it in the 
meantime). 

43. Litchfield v. Boogher, 238 Mo. 
472, 478, 142 SW 302 [quot Cyc]; 
Lakenan v. Hannibal, ete., R. Co., 36 
Mo. A. ; Rosendale Protestant 
Reformed Dutch Church v. Bogardus, 
Sw Hun SUNS hy) 13. 04: 

44. Litchfield v. Boogher, 238 Mo. 
472, 478, 142 SW 302 [quot Cyc]; 
Rosenkrans v. Snover, 19 N. J. Eq 
420, 97 AmD 668; Overdeer v. Upde- 
graff, 69 Pa. 110; Meyer v. Young, 7 
WklyNCas (Pa.) 60; Walsh v. Mallon, 
2 WklyNCas (Pa.) 444. 

[a] A call in a deed for a street 
is an implied covenant as to parties 
who are sui juris that there is such 


IOS to Orde} 


guage of the instrument,*® from an examination of 
all the material parts thereof,*® and without consid- 
eration of extraneous circumstances,*” where the lan- 
But as in the construction 
of deeds generally*® it is the duty of the court to 
intention of the par- 


guage is unambiguous.*® 


ascertain and give effect to the 


a street, and the grantee takes the 
property conveyed subject to the 
existence of such way. Moses v. St. 
Louis Sectional Dock Co., 84 Mo. 242 
fixvew a! Mo. As coT i}. 

45. Ala.—-Alabama Corn Mills Co. 
v. Mobile Docks Co., 75 S 574; Hall 
v. Long, 74 S 56. 

Cal.—Rubio Canon Land, etc., As- 


soc. v. Everett, 154 Cal. 29, 96 P 811; 
Winslow v. Vallejo, 148 Cal. 723, 84 
P 191, 118 AmSR 349, 5 LRANS 851, 
7 AnnCas 851. 

Colo.—Shannon v. Timm, 22 Colo. 
167, 43 P 1021. 

Conn.—Lynech v. White, 85 Conn. 
545, 84 A 326; Peck v. Mackowsky, 85 
Conn. 190, 82 A 199; Sweeney v. Lan- 
ders, 80 Conn. 575, 69 A 566. 

Hawaii.—Oahu R., etce., Co. v. Arm- 
EL 18 Hawaii 258. 

Ill.—Horner v. Keene, 177 Ill. 390, 


53 NE 492; Field v, Leiter, 118 Ill 
17, 6 NE 877 
Ind.—Spencer Stone Co. v. Sedg- 


wick, 58 Ind. A. 64, 105 NE 525. 

Ky.—WNieten v. Kimsey, 177 Ky. 817, 
198 SW 203. 

Me.—Dana v. Smith, 117 Me. 198, 
103 A 157. 

Md.—Oberheim v. Reeside, 116 Md. 
265, 81 A 590. 


Mass.—Kesseler v. Bowditch, 223 
Mass. 265, 111 NE 887; Cotting v. 
Boston, 201 Mass. 97, 87 NE 205; 


O’Brien v. Murphy, 189 Mass. 353, 75 
NE 700; Salisbury v. Andrews, 19 
Pick. 450; Clap v. McNeil, 4 Mass. 589, 

Minn.—Shoemaker v. Cedar Rapids, 
Se R. Co., 45 Minn. 366, 48 NW 


a ea 

N. H.—Sandford v Boss, 76 N. H. 

aint 84 A 9386, 42 LRANS 629. 

J.—Young v. Pennsylvania R. 
ae 12) ON Lae 94, 62 A 529; Leng- 
yel. v. Meyer, 70 Nea Kq. 501, 62 A 
548; Dodge v. Pennsylvania R. Co., 43 
N. af Bq. 351, 11, A 751 [aff 45 N. J. 
Eq. 366, 19 A 622 mem]. 

N. Y.—Wilson v. Ford, 209 N. Y. 
186, 102 NE 614; Conabeer v. New 
Work Gent, etc, RajiCoj2156 = Nae. 
474, 51 NE 402 [aff 84 Hun 34, 32 
NYS 6]; Huttemeier v. Albro, 18 N. Y. 
48 [aff 15 N. Y. Super. 546]; Alex- 
ander Smith, etc., Carpet Co. v. Ball, 
143 App. Div. 83, 127 NYS 974; Water- 
sibs v. Cowen, 4 Paige 510, 27 AmD 

Oh. —Peterson, etc., Co. v. Akron, 20 
Oh. Cir. Ct..N. 8. 375 

Or.—Ruhnke v. Aubert, 58 Or. 6, 
113 P 38 

Pa.—Shroder v. Brenneman, 23 Pa. 
ei eacoean v. McCredy, 5 Watts & 


R. I.—First Baptist Soc. v. Wether- 
ell, 34 R. I. 155, 82 A 1061, 1062 [cit 
Cyc]. 

Vt.—Estabrooks v. Estabrooks, 91 
Vt. 515, 101 A 584; Percival v. Wil- 
liams, 82 Vt. 531, 74 A 321; Peduzzi 
v. Restulli, 79 Vt. 349, 64 A 1128. 

Wash.—Bice v. Brown, 98 Wash. 


416, 167 P 1097. 
Rex, 16 Can. 


Can.—Lemieux v. 
Exch, 246. 

[a] Rule applied.—(1) Where an 
easement over land for the construc- 
tion of a switch was created by lease, 
the duration of the right must be 
determined by a construction of the 
lease. Spencer Stone Co. v. Sedwick, 
58 Ind. A. 64, 105 NE 525. (2) Deed 
reserving right of way to burial place 
to grantor’s family for purpose of 
burying their dead confers collec- 
tive and not individual rights, nor 
any right which could be sold or as- 
signed to any one outside of the 
family. Clarke v. Keating, 183 App. 
Div. 212. 170 NYS 187. 

{[b] The term “road,” and espe- 
cially “private road,” is indicative of 
an easement rather than a fee. Allen 
v. Scheib, 257 Pa. 6, 101 A 102, LRA 
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46. Winslow v. Vallejo, 148 Cal. 
123 21847. Pi 191 el se Amory T3495 55 
LRANS 851,7 AnnCas S5L; Cleveland, 
ete., R. Co. v. Griswold, "51 Ind. A. 
497, 97 NE 1030; Dana v. ‘Smith, (Me.) 
103 A 157; and cases supra note 45. 

47. See cases supra note 45; and 
infra note 50. 

{a] Reason for rule.—lIf a descrip- 
tion in a deed or devise is clear and 
explicit, and without ambiguity, there 
is no room for construction, or for 
the admission of parol evidence to 
show the extent of the rights ac- 


quired. Mckinley v. Ulery, 47 Pa. 
Super. 353. 
[b] Thus if the instrument is 


plain and unambiguous the fact that 
the parties had for a long period of 
time interpreted it differently can- 
not be allowed to defeat an inten- 
tion clearly expressed by the _ lan- 
guage of the instrument. youn 
pean R. Co. v. Hastings, [1900] A 


260 

48. Hoffman v. Dorris, 83 Or. 625, 
163 P 972; Tone v. Tillmook City, 
58 Or. 382, 114 P 938; Stephen Put- 
ney Shoe Co. v. Richmond, etc., R. 
Cogel1e {Vas 2210 8ts SE W930 North 
rad ty ee R. Co. v. Hastings, [1900] A. 

49. See Deeds § 195. 

{a]. Bule applicable to the con- 
struction of deeds generally, applies 
with full force and effect to deeds 
conveying easements. Bernero v. Mc- 
Farland Real Est. Co., 134 Mo. A. 
290, 114 SW 581. 

50. Peck v. Mackowsky, 85 Conn. 
190, 82 A 199; Lemieux v. Rex, 16 Can. 
Exch. 246. 

fa] Actual atent when unneces- 
sary.—Where a road is the only prac- 
ticable one for access to certain land, 
and there is nothing in its appear- 
ance to show it was not intended to 
be permanent, the grantee of another 
portion of the land from the owner 
of both tracts is « to draw the 
inference that the road was perma- 
nent without regard to the era nOr Ss 
actual intent. Liquid Carbonic Co. v. 
Wallace, 219 Pa. 457, 68 A 1021, 26 
LRANS 327. 

. Ala.—Thomas v. Vanderslice, 
77_S 367. 

Cal.—Winslow v. Vallejo, 148 Cal. 
123-84 oP 191-5113) SAmS R349 Fr 
LRANS 851, 7 AnnCas 851. 

Conn. —Lynch v. White, 85 Conn. 
545, 84 A 326; Peck v. Mackowsky, 85 
Conn. 190, 82'A 199; Signe. v. Lan- 
ders, 80 Conn. 575, 69 A 566. 

Ill.—Straus v. Putta, 265 Ill. 57, 106 
NE 437; Ashelford v. Willis, 194 TIL. 
492, 62 NE 817; Louisville, etc., Co. 
v. Koelle, 104 Ill. 455. 

Ind.—Cleveland, etc., R. Co. v. Gris- 
wold, 51 Ind. A. 497, 97 NE 1080. 

Iowa.—Cassens v. Meyer, 154 Iowa 
187, 134 NW 543; Agne v. ‘Slitsinger, 
96 Iowa 181, 64 NW 836, 36 LRA 701 
[rev 60 NW 483]; Brossart v. Corlett, 
27 Iowa 288. 

Mass.—Rowell v. Doggett, 143 
Mass. 483, 10 NE 182; Randall v. San- 
derson, 111 Mass. 114; Eames v. Col- 
lins, 107 Mass. 594, 

Mich.—Murphy Chair Co. v. Amer- 
ican Radiator Co., 172 Mich. 14, 137 
NW 791; Epworth League Training 
Assembly v. Olney, 136 Mich. 50, 98 
NW 860. 


Minn.—Aldrich v. Soucheray, 133 
Minn. 382, 158 NW 637; Kretz v. Fire- 
proof Storage Co., 127 Minn, 204, 149 
NW 648, 955; Thompson v. Germania 
L. Ins. Co., 97 Minn. 89, 106 NW 102; 
Callan v. Hause, 91 Minn. 270, 97 NW 
973, 1 AnnCas 680; Winston v. John- 
son, 42 Minn. 398, 45 NW 958. 

Mo.—Bernero v. McFarland Real 
Est. Co., 134 Mo. A. 290, 114 SW 531; 
St. Louis Safe Deposit, etc., Bank 
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ties,°° and for this purpose it may consider the situ- 
ation of the property and of the parties, and the sur- 
rounding circumstances at the time the instrument 
was executed; ;°t also a practical construction of the 
instrument given by the parties themselves by their 
conduct or admissions will be considered in determin- 


pap SSL aE 101 Mo. A. 870, 74 SW 


cs 
QJ 


doe oper v. Louanstein, 37 N. 
284 


N. 
Je EQ. 

N. Y.—Herman v. Roberts, 119_N. 
Y. 37, 23 NE 442, 16 AmSR 800, 7 LRA 
226; ‘Onthank v. Lake Shore, etc., R. 
Co, RAL INES Y 508045 27 AMR 35 laff 8 
Hun 131]; Huttemeier v. Albro, 18 N. 
Y. 48 [aff 15 N. Y. Super. 546]; Roch- 
ester Electric read Co. v. Rochester 
Fower Co., 15 NYS 33. 

Or.—Tone v. Tillamook City, 58 Or. 
pee: 114 P 938; Ruhnke v. Aubert, 58 

"6, 113 P 38. 

"pal tnaibid Carbonic Co. v. Wal- 
lace, 219 Pa. 457, 68 A 1021, 26 TRANS 
ae Eau Vv. Philadelphia, 211' Paw 

R. 23. iret Baptist Soc. v. Weth- 
erell, 34 R. I. 155, 82 A 1061, 1062 
[eit ‘Cyel; Wesley v. M. N. Cartier, 
etc., Co., 30 R.L. 403, 75 A 626 

Vt.— Walker v. Pierce, “38 Vt. 94. 

Va.—Hostetter v. Hitchings, 119 
Va. 131, 89 SE 135; Stephen Putney 
Shoe Co. v. Richmond, ete., R. Co., 116 
Va. 211, 81 SE 293. 

Eng.—North British R. Co. v. Park 
Yard Co., Ltd., [1898] A. C. 643. 

Ont.—Adams v. Loughman, 39 U. C. 
Q. B. 247. 

{a] Rule applied.—An instrument 
creating a servitude such as right of 
way, although in terms which might 
appropriately be employed in the con- 
stitution of a personal obligation only, 
may be a burden on the land if it ig 
a matter of reasonable inference from 
the terms of the document or the 
circumstances of the case that the 
constitution of a real servitude was 
what the parties contemplated. North 
British Res Co,swo ne ark ea vaTrdascor 
Ltd., [1898] A. C. 643. 

[b] Private ways.—(1) A very fre- 
quent application of the rule occurs 
in the case of conveyances of private 
ways. In re Oak Leaf Coal Co., 225 
Fed. 126; Fox v. Miller, 150 Fed. 320, 
80 CCA 208; Ballard v. Titus, 157 Cal! 
673, 110; P 118; Gardner v. San Gabriel 
Valley Bank, 7 Cal. A. 106, 98 P 900; 
Goodwin v. Bragaw, 87 Conn. 31, 86 
A 668; Peck v. Macowsky, 85 Conn. 
190, 82 A 109; Kixmiller v. Baltimore, 
ete un: Co. 60 Ind. A. 686, 111 NE 
401, 403 [cit Cye]; Drummond v. Fos- 
ter, 107 Me. 401, 78 A 470; Hames v. 
Collins, 107 Mass: 594; Mendell Vv. 
Delano, 7 Metc. (Mass.) 176; McCon- 
nell v. Rathbun, 46 Mich. 303, 9 NW 
426; Dunn v. English, ZOMINe od igs et Zier 
Wilson v. Ford, 148 App. Div. 307, 133 
NYS 33 [rev on other grounds 209 
N. Y. 186, 102 NE 614]; Alexander 
Smith, etc., Carpet Co. v. Ball, 143 
App. Div. 83, 127 NYS 974; Weea v. 
Donahue, 26 App. Div. 360, 51 NYS 
any Roberts v. Wilcock, 8 Watts & 

(Pa.) 464; Zimmerman vy. American 
Tel etc., Co., TL SSC 52851 Shi 243, 
110 AmSR 589; Kinney v. Hooker, 65 
Vt. 333, 26 A 690, 36 AmSR 864; Clen- 
denan v. Blatchford, 15 Ont. 285. (2) 
Thus, where the parties to a reser- 
vation in a deed for a passageway 
have failed clearly to express their 
meaning, their intent is a question of 
fact to be ascertained by the court, 
and to arrive at this intent all the 
surrounding circumstances may be 
considered, including the fact that 
the estate was once held by the par- 
ties as tenants in common and was 
partitioned, and that the reservation 
was incorporated into a deed of par- 
tition. Callan v. Hause, 91 Minn. 270, 
97 NW 973, 1 AnnCas 680. (3) Where 
a deed to certain property reserved 
the right to use a stairway in the 
premises conveyed for aecess to the 
second story of adjoining premises 
not conveyed, the rights incident to 
the enjoyment of the servitude must 
be determined from the evidence as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing the intent of the parties if the meaning of the 
instrument is doubtful.5? So in accordance with well 
settled principles governing conveyances generally,°* 
the grant must be taken most strongly against the 
grantor, in cases of doubt.°* In determining whether 
two grants derived from the same source are incon- 
sistent both instruments must be considered ;°> and 
two deeds executed and delivered at the same time 
by the same grantor to different grantees, one con- 
veying one parcel of real estate with an easement 
in another parcel, and the other deed conveying the 
latter parcel, but reserving the easement, are to be 
construed together ;°* but the court cannot ‘attempt to 
discover and give effect to a conjectural intent of par- 
ties to create a right of way, by construing together 
deeds and mortgages made at different times, by dif- 
ferent parties, with different objects, having nothing 
in common except that they refer to some one or more 
of adjoining lots with which they are concerned.®? If 
a grant will not convey all that was intended it will 
not therefore be entirely void, but will be construed 
to convey all that it was in the power of the grantor 
to convey.*® A deed cannot be construed as giving 
an easement in land which the grantor does not own.°? 

[§ 95] 6. What Title Passes by Grant. It is 
true that in some eases the grant of an estate desig- 
nated and described only by the particular use or pur- 
pose for which the land is appropriated will be held 
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to pass a fee.®1 But a different rule of construction 
is applicable when a particular or special right or 
easement in land is conveyed which may well coexist 
and be enjoyed and used by the grantee consistently 
with the ownership of the fee in the grantor ;°? and 
in such eases the fee is not passed in express terms 
and it does not pass by implication, because it is not 
incidental or essential to the right or interest which 
is described in the deed.** Whenever a grant is made 
of a right or easement in land which falls within the 
class sometimes described as noncontinuous, that is, 
where the use of the premises by the grantee for 
the purpose designated in the deed will be only inter- 
mittent and occasional, and does not embrace the 
entire beneficial occupation and improvement of the 
land, the reasonable interpretation is that an ease- 
ment in the soil and not the fee is intended to be con- 
veyed.®* Among the most prominent of this class of 
easements is a private way.®> So also a reservation 
of a right of way over land described in the granting 
clause of a deed reserves only an easement and the 
title in fee passes to the grantee.®® There is, however, 
nothing in the fact that a strip of land is to be used 
by the grantee for a road to prevent its being con- 
veyed in fee; and the fee will pass if the language of 
the deed shows that the parties so intended.®?7 The 
grant of the right to construct a flume of dimensions 
sufficient for a specified purpose and to a flow of 


to custom, usage, and the conditions 
surrounding the parties at the time 
- the servitude was created. Gardner 
v. San Gabriel Valley Bank, 7 Cal. 
Ar LOG. os. 9.008 

{c] A grant of “a passageway six 
feet wide” will be held to be a grant 
of a footway only and not for the 
passage of vehicles. Perry v. Snow, 
165 Mass. 23, 42 NE 117. 

{d] ‘The uses necessary at the time 
of the grant to the beneficial enjoy- 
ment of the property to be henefited 
will be considered in determining the 
uses contemplated by the parties. 
Smith v. Ladd, 41 Me. 314. 

52. I1l—Goodwillie Co. v. Common- 
wealth Electric Co., 241 Ill. 42, 89 NE 
272; McLean County Coal ©: Cor y- 
Bloomington, 234 Ill. 90, 84 NE 624; 
Walker v. Illinois Cent. R. Co., 215 Tl 
610, 74 NE 812. 

Ind.—Kixmiller v. Baltimore, etc., 
R. Co., 60 Ind. A. 686, 111 NF 401. 

Minn.—Kretz v. Fireproof Storage 
Co.,. 127 Minn. 304, 149 NW 648, 955. 

N. Y.—Mudge v. Salisbury, 1i0 N. 
Y. 413, 18 NE 249; Wood v. Richfield 
Springs, 163 App. Div. 103, 148 NYS 
AOS “Taff 219 “N.Y. 547/ mem; 114 
NE 1087 mem]. 

Pa.—Hammond vy. Hammond, 258 
Pare Ole LO teas So oe Pu ECAM OL SA DOO: 

See also Deeds § 218. 

{a] Tllustration.—Where plaintiff 
and defendant acquire their land from 
a common predecessor in title, and 
plaintiff and his grantors have en- 
joyed uninterruptedly a privilege to 
the first use of water from a stream 
for over twenty years, which privi- 
lege was recognized, admitted, and 
acquiesced in by defendant, this 
amounts to a practical construction 
by the parties themselves of the ex- 
tent of the grant to plaintiff of an 
easement of the prior use of the 
waters of the stream. Mudge vy. Salis- 
bury, 110 N. Y. 413, 18 NE 249. 

53. See Deeds § 219. 

54, Ky.—Frisbie v. Bigham Ma- 
oe ag Lodge No. 256, 1383 Ky. 588, 118 

Arse. —Salisbury v. Andrews, 19 
Pick. 350. 

Minn.—Thompson v. Germania L. 
ty Co., 97 Minn. 89, 106 NW 102. 

Mo.—Geismann v. Trish, 163 Mo. A. 
oe 143 SW 876. 
ioe . J—Dunn v. English, 23 N. J. L. 

N. Y.—WMitchell v. Reid, 192 N. Y. 
255, 85 NE 65; Wells v. Garbutt. 132 
N. Y. 430, 30 NE 978; Wilson v. Ford, 


148 App. Div. 307, 133 NYS 33 [rev 
on other grounds 209 N. Y. 186, 102 
NE 614]. 

Pa.—Hammond v. Hammond, 258 
Pa. 51, 101 A 855, LRA1918A 590. 

Va.—Hostetter v. Hitchings, 119 Va. 
131, 89 SH 135. 

Can. —Rogers v. Duncan, 18 Can. S, 


CTO: 
Que.—Dubeau v. Ducharme, 40 Que. 


Super. 538. 
55. Forsyth v. American Maize 
pape te Co., 59 Ind. A. 634, 108 NE 
56. Knight v. Dyer, 57 Me. 174, 99 
AmD 765. 


57. Rogers v. Powers, 204 Mass. 
257, 90 NE 514. 

58. Law v. Hempstead, 10 Conn. 23. 

59. Murtha v. O’Heron, 178 Ill. A. 
347; Bigelow Carpet Co. v. Clinton, 
108 Mass. 70. 

60. Grant of right of way to rail- 
road see Railroads [33 Cyc 167, 169]. 

61. Jamaica Pond Aqueduct Corp. 
v. Chandler, 9 Allen (Mass.) 159; 
Home v. Richards, 4 Call (8 Va.) 441, 
2 AmD 574. 

62. See cases infra note 65. 

63. See cases infra note 65. 

64 See cases infra note 65. 

65. Cal—Peterson v. Machado, 5 
Cal tinren. Cas. -21s.040 - Pe 61t 

Ga.—Georgia, ete., R. Co. v. Swain, 
145 Ga. 817, 90 SE 44; Bale v. Todd, 
123 Ga. 99, 50 SH 990, 992 [cit Cyc]. 

Tll.—Truax v. Gregory, 196 Tl. 83, 
63 NE 674 

Iowa.—Maxwell v. McCall, 145 Iowa 
687, 124 NW 760; Stokes v. Maxson, 
eee Towa 122, 84 NW 949, 86 AmSR 

le 


Ky.—Samples v. Smythe, 105 SW 
415, 32 Ky 187. 

Mass.—-Jamaica Pond enoauct 
Corp. v. Chandler, 9 Alen 159 

Miss.—Lott v. Payne, 82 Miss. 218, 
33. S 948. 

N. H.—Low v. Streeter, 66 N. H. 
36, Ae A 247.9 LRA 271. 

C.—Buffalo City Mills v. George 

jak Nroddnine Lumber Co., 150 N. C. 
114, 63 SE 678; Beasley v. Aberdeen, 
etc., R. Co., 145 N. C. 272, 59 SE 60. 

Or.—Eugene v. Chambers’ Power 
Cosus? ‘Ore'352, 159) B-576) Patterson 
vy. Chambers’ Power. Co., 81 Or, 328, 
159 P 568 

Pa.—Riefler _ v. Wayne Storage 
Water Power Co., 232 Pa. 282, 289, 
81 A 300; Pattersen v. Philadelphia, 
etc., R. Co. 8 Pa. Co. 186. 

Va—Home v. Richards, 4 Call (8 
Va.) 441, 2 AmD 574. 


Ont.—Fisher v. Webster, 27 Ont. 35. 
“The right to make use of the 
land of another for a precise and def- 
inite purpose, not inconsistent with 
a general right of property in the 
Owner, is in legal contemplation an 
easement or franchis., and not a 
grant of the soil.” MRiefler v. Wayne 
Storage Water Power Co., supra. 
{a} Tllustrations.—(1) Where the 
Pas aes conveys to the grantee only 
e right to the use in common with 
himself of a certain stairway, the ex- 
pense of keeping the stairway in 
repair to be borne equally by the 
parties, the instrument contains 
merely an easement, and not an un- 
divided half interest in the stair- 
way in fee, although the deed con- 
tains a warranty of title, and the 
usual habendum clause appropriate 
to a conveyance intended to pass a 
fee simple. Bale v. Todd, 123 Ga. 99, 
50 SE’ 990, 992 [cit Cyc]. (2) A deed 
granting “the right of passway, for 
a hauling road of sufficient width 
running,” along a creek to a gap, and 
“extending on the top of said gap 
enough to guarantee” to the grantee, 
‘his heirs, and vendees land enough 
for a good hauling road around the 
top” of a cliff to a fixed point, grant- 
ed a right of passway and no title 
to the soil or _ trees. Samples v. 
Smythe, 105 SW 415, 32 KyL 187. 
(3) A deed conveying to one a per- 
petual right of entry, right of way, 
and easements to locate, build a road, 
ete., over a strip of land, conveys an 
easement only in the strip, and the 
title, subject to the easement, re- 
mains in the owner. Beasley v. Aber- 


deen;etc:, BR: Co. .°245 Ni CH2t2 569 
SE 60. 
66. Morrison v. Skowhegan First 


Nats Bank, 88 Me. 155,138" 7A S782 
Towne vy. Salentine, 92 Wis. 404, 66 
NW 395. 

67. Cal.—Pellissier v. Croker, 103 
Cal. 516. 37 P 465 

Tl. >t eine Vv. Lorenz, 254 Ill. 195, 
98 NE 268. 

N. H.—Low v. SM 66 N. H. 36, 
20A247, 9) LRA 27 

N. J.—Blauvelt ue ‘Passaic Water 
Con 75 N.VIe Da.rsb1, 72 A091. 

N. Y.—Kilmer v. Wilson, 49 Barb. 
86; Long Island R. Co. v. Conklin, 32 
Barb. 381 [aff 29 N.Y. 572). 

fa] MTlustrations.—(1) A deed con- 
veying part of a lot, and also reciting 
that the grantor gave ten feet wide 
adjoining “or the strip between this 
tract and the alley, I gave in my 
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water through the flume sufficient to accomplish that 
purpose does not carry with it the fee in the land 
through which the flume is to be constructed.*® 

7. Contract or Covenant Operating as 
Grant. While easements are usually created by grant 
or prescription,°® they also may be created by a con- 
tract or a covenant;"° such agreements are grants in 
The formalities of a grant of an easement 
are all met by a contract under seal for a considera- 
tion, and its execution and acknowledgment.”? 
precise form or nature of the covenant or agreement 
It is not even essential that it 
should run with the land;** a personal covenant or 


[§ 96] 


effect.72 


is not material.7° 


deed of September 8, 1881, to L., for 
alley purposes,’ conveyed a _ fee 
simple title and not a mere easement. 
Weihe v. Lorenz, 254 Ill. 195, 98 NE 
268. (2) Where the ‘word ‘use’ in 
a deed indicates complete dominion, 
the word is sufficient to convey the 
fee. Blauvelt v. Passaic Water Co., 75 
Nee TC mol, sie Aa O91. 

68. Nichols v. New England Fur- 
niture Co., 100 Mich. 230, 59 NW 155. 

69. Weller v. Brown, 160 Cal. 515, 
117 P 517. See also supra §§ 17, 89. 

70. See cases infra note 71. 

71. Ala.—Gilmer v. Mobile, etc., R. 
Co., 79 Ala, 569, 58 AmR 623; Mc- 
Carthy v. Nicrosi, 72 Ala. 332, 47 AmR 


"Bal .—Knoch v. Haizlip, 163 Cal. 146, 
124 P 998; Weller v. Brown, 160 Cal. 
615, 117 P 517; Bryan v. Grosse, 155 
Cal. 132, 99»P 499. 


Colo.-Shannon v. Timm, 22 Colo. 
AGTen4 ove 2. 02d: 
D. C.—Jackson v. ey 23 App. 122. 


Tll.— Goodwin v. Common- 
wealth Hlectric Co., 344 Ill. 42, 89 NE 
272; Willoughby v. Lawrence, 416 Il. 
aia US 4 NE 356, 56 AmR 758; Van Ohlen 
yv. Van Ohlen, 56 Ill. 528 

Ind.—Hazlett v. Sinclair, 76 Ind. 
488, 40 AmR 254. 

Iowa.—Beck v. Heckman, 140 Iowa 
351, 118 NW 510, 132 AmSR 277. 

Mass.—Brown v. O’Brien, 168 Mass. 
484, 47 NE 195; Chase v. Walker, 167 
Mass. 293, 45 NE 916; Hathaway v. 
Hathaway, 159 Mass. 584, 35 NE 85; 
Ladd v. Boston, 151 Mass. 585, 24 NE 
858, 21 AmSR 481; Hogan v. Barry, 
143 Mass. 538, 10 NE 253; O’Neil v. 
Holbrook, 121 Mass. 102; Stetson v. 
Curtis, 119 Mass. 266; Bronson v. 
Coffin, 108 Mass. 175, 11 "AmR 335. 

Minn.—Kettle River R. Co. v. East- 
ern R. Co., 41 Minn. 461, 43 NW 469, 
6 LRA 1i1. 

Nebr.—Barr v. Lamaster, 48 Nebr. 
114, 66 NW 1110, 32 LRA 451. 

N. J.—United’ New Jersey R., etc., 
Co. v. Crucible Steel Co., 85 N. ie ag. 
7, 95 A 243 [aff 86 N. J. "Eq. 258, 98 A 
1087]; Coudert v. Sayre, 46 N. the Eq. 
886, 19 A 190; Brewer v. Marshall, 18 
TemGhoon satis LO INage ad. noone ot 
AmD 679]. 

N. Y.—Simmons v. Crisfield, 197 
N.Y. 365, 90 NE 956, 26 LRANS 663 
[aff 123 App. Div. 201, 108 NYS 234]; 
Mott v. Oppenheimer, USES IN, ONG 312, 
31 NE 1097, 17 LRA 409; Wetmore v. 
Bruce, -1i' 8s INeewy., 8195.23: NB) 8803 
Columbia College v. Lynch, 70 N.Y. 
440, 26 AmR 615 [rev 39 N. Y. Super. 
372]; Van Renssalaer v. Albany, ete., 


R. Co., 62 N. Y. 65; Child v. Chappell, 
9 N. Y. 246; Davis v. McCarthy, 131 


App. Div. 755, 116 NYS 149 [aff 198 
N. Y. 581 mem, 92 NE 1083 mem]; 
Valentine _v. Schreiber, 3 App. Div. 
235, 38 NYS 417; Gilbert v. Peteler, 
38 Barb. 488 [aft Bite INE Oe a a 97 
AMO, (Sp, 6. Transer. tA. @ 32916 Day 
v. New York Cent. R. Co., 31 Barb. 
548; Watts v. Coffin, 11 Johns. 498; 
Hills v. Miller, 3 Paige 254, 24 AmD 


218; Weyman v. Ringold, 1 Bradf. 
Surr. 40. 

N. C.—Hall v. Turner, 110 N. G. 292. 
14 SE 791; Norfleet v. Cromwell, 64 
INGLE 

: Dorman, 25 eh St. 
380; Haster v. Little Miami R. sal! 
Oh. St. 48. 

Pa.—Wilkinson v. Suplee, 166 Pa. 

315, 31 A 36 
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tions—a. 


The 


R. I.— Greene v. Creighton, 7 R. I. 1. 

Wash.—Kalinowski v. Jacobowski, 
52 Wash. 359, 100 P 852 [cit Cyc]. 

W. Va.—Hennen v. Deveny, 71 W. 
Va. 629, 77 SE 142. 

Ene. —-Rowbotham y. Wilson, 8 H. 
L. Cas. 348, 11 Reprint 463, 17 ERC 
647; Brewster v. Kitchin, 1 Ld. Raym. 
317, 91 Reprint 1108, 12 Mod. 166, 88 
Reprint 1239, 1 Salk. 198, 91 Reprint 
177: Holmes v. Seller, 3 Lev. 305, 83 
Reprint 702. 

“Whatever easement or other in- 
corporeal interest in land one ‘cove- 
nants and agrees that another shall 
forever have and enjoy, he by the use 
of such language grants and conveys 
just as effectually as if the word 
‘srant’ was used.” Langdon v. New- 
Work, (93) Nira! 295 bb 1. 

[a] Rule applied.—A covenant by 
the owner,.upon a good consideration, 
to use, or refrain from using, his 
premises in a particular manner for 
the benefit of the premises owned by 
the covenantee is in effect the grant 
of an easement, and the right to the 
enjoyment of it will pass as appur- 
tenant to the premises in respect to 
which it was created. Columbia Col- 
lege v. Lynch, 70 N. Y. 440, 26 AmR 
615 [rev 39 N. Y. Super. 372 (aff 47 
HowPr 273)]. 

{b] Ways.—Hathaway v. Hatha- 
way, 159 Mass. 584, 35 NE 85; United 
New Jersey R., ete., Co. v. Crucible 
Steell Cos (355 Ne Je Eat 77295) Av243 
{aff 86 N. J. Hq. 258, 98 A 1087]. 

{[c] Easements for light and air.— 
Bryan savin Grosses), Cal. t325, 99) 
499; Lahr v. Metropolitan El. R. Co., 
104 N. Y. 268, 10 NE 528, 25 NYWkly 
Ee 543; and cases infra this note 


ie 

{d] Building restrictions. — (1) 
Covenants in deeds conveying the 
fee containing building restrictions 
may be effective to create easements. 
Brandenburg v. Lager, 272 Ill. 622, 
112 NE 321; Beck v. Heckman, 140 
Iowa 351, 118 NW 510, 132 AmSR 
277; Lattimer v. Livermore, 72 N. Y. 
174; Henen v. Deveny, 71 W. Va. 629, 
77 SE 142. (2) But a condition that 
no buildings shall ever be erected on 
granted premises will not, in the ab- 
sence of words in the grant implying 
it, be held to create a servitude for 
the benefit of adjoining land, unless 
the circumstances at the time make 
it manifest that the condition is to 
be for the benefit of such adjoining 
land and appurtenant to it. Lowell 
Sav. Inst. v. Lowell, 153 Mass. 530, 
27 NE 518. 

[e] Mutual covenants operating 
as negative easements.—(1) Mutual 
covenants of persons, one owning one 
side, the other the other side of a 
building, that no change in the front 
of the building or in the principal en- 
trance thereto shall be made by either 
without the consent of the other are 
grants of negative easements. Ports- 
mouth First Nat. Bank v. Portsmouth 
Sav. Bank, 71 N. H. 547, 53 A. 1017. 
(2) An agreement between adjoining 
lot owners for the construction of 
a party wall between the premises 
creates cross easements in the re- 
spective owners of the adjacent lots 
of such a character as to bind all 
persons succeeding to the estates to 
which the easements were appurte- 
nant. Harris v. Dozier, 72 Ill. A. 542. 
(3) The execution of a mutual agree- 
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agreement will be held valid and binding in equity 
on a purchaser taking an estate with notice."® How- 
ever, it has been held that words strictly of covenant 
will not be construed into the grant of an easement 
in land, unless there is context to force them from 
their ordinary signification.” 

Reservations, .Hxceptions, and Condi- 
Power to Create—(1) In General. A 
grantor of land may by an exception or reservation 
in his deed create an easement in the land granted 
for the benefit of his remaining land,*’ in which case 
the fee of the soil passes encumbered by the easement 
excepted or reserved, and the right and burden thus 


ment between the owners of adjoin- 
ing lots to erect thereon buildings 
corresponding in size and having the 
stairs, hallways, skylight, and heat- 
ing apparatus in common constitutes 
the grant to each of an easement in 
so much of the stairs, halls, and sky- 
light as was situated upon the lot 
of the other. Barr v. Lamaster, 48 
Nebr. 114, 66 NW 1110, 32 LRA 451. 


72. Kalinowski v. Jacobowski, 52 
Wash. 359, 100 P 852. 
73. Whitney v. Union R. Co., 11 


Gray (Mass.) 359, 71 AmD 715. 

74. Bryan v. Grosse, 155 Cal, 132, 
99 P 499; and cases infra note 75. 

75. Bryan v. Grosse, 155 Cal. 132, 
99 P 499; Hunt v. Jones, 149 Cal. 297, 
86 P 686. See also Whitney v. Union 
RCo.,, 11 Gray »(Mass.) 359, 364, TL 
AmD 715 (“It is not binding upon him 
merely because he stands as an as- 
signee of the party who made the 
agreement, but because he has taken 
the estate with notice of a valid 
agreement concerning it, which he 
cannot equitably refuse to perform’’). 

76. Cal.—Kellett v. Ida Clayton, 
pies aeem Road .Co., 99 Cal. 210, 33 

N. J.—Brewer v. Marshall, 18 N. J. 
Ra hee [aff 19 N.'J. Eq. 537, 97 AmD 


N. ney, v. Walker, 138 N. Y. 
291, 33 NE 1079 
ia C.—Blount v. Harvey, 51 N. C. 

W. Va.—West Virginia Transp. Co. 
v. Ohio River Pipe Line Co., 22 ‘W. Va. 
600, 46 AmR 527, 

[al] Rule applied.—(1) An agree- 
ment by a turnpike company to give 
the owner of a ranch the right to use 
the road free of ‘toll for all the pur- 
poses of the ranch in consideration 
of his giving the company a right of 
way over the ranch does not give the 
ranch owner an easement in the road. 
Kellett v. Ida Clayton, ete., Wagon 
Road Co., 99 Cal. 210, 33 P 885, (2) So 
a covenant not to sell marl from a 
certain tract of land or not to carry 
on any specific business on it does not 
create an easement, but is merely a 
personal covenant. Brewer v. Mar- 
Shall L8.ING Jo. Moe oom Late el Onan ee 
Eq. 537, 97 AmD 679]. (3) And where 
one covenants with adjoining land- 
Owners to reserve an open space in 
front of their lots and makes a sub- 
sequent conveyance subject to the 
conditions of party wall agreements 
that the walls shall commence eight 
feet back from the street line, but 
Which does not prohibit building on 
the eight feet, it cannot be inferred 
that he agreed that the eight feet ad- 
joining the street was to be kept open. 
Bradley v. Walker, 138 N. Y. 291, 
NE 1079. (4) A landlord may by con- 
tract under seal impose on lands 
which he leases burdens which will 
not only be binding on the tenant, 
but also on subtenants, they being 
covenants real running with the 
land; but except between landlord 
and tenant no burdens can be im- 
posed on lands by any covenant of 
the owner which will run with the 
land and bind a grantee, for such cov- 
enants are personal and are not cov- 
enants_ real running with the land. 
West Virginia Transp. Co. v. Ohio 
River Pipe Line Co., 22 W. Va. 600, 
46 AmR 527. 

77. See cases infra note 78. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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created will pass to and be binding upon, all subse- 
quent grantees of the respective tracts.7® 
sion of the reservation in a subsequent deed of the 
servient estate will not relieve it of the burden of 
So dn easement appurtenant to the 
grantor’s remaining land may be created by a condi- 
tion in the deed limiting and restricting the use to be 
made of the land granted.®° A reservation will in no 
case be enlarged by construction.®+ 
with well settled rules of construction,*? conditions, 
reservations, and restrictions in favor of the grantor 
are to be construed most strongly against him. A 
reservation of an easement is not operative in favor 
of land not described in the conveyance.** 

[§ 98] (2). Right of Way. In an English case it 


the easement.7® 


EASEMENTS 


An omis- 


creating a right 


In accordance 


or? 
or excepted,°? or 


was said that a right of way cannot in strictness be 


78. Ala.—Webb v. Robbins, 77 Ala. 


‘176. 


Conn.—MeWilliams v. McNamara, 
81 Conn. 310, 70 A 1043. 
Ga.—McElwaney v. MacDiarmid, 


131 Ga. 97, 62 SE 20. 

Ill.— Straus v. Putta, 265 Ill. 57, 106 
NE 437; Horner v. Keene, LT Tis 90) 
52 NE 492; Chicago, etc., R. Co. vy. 
Ward, 128 il. 349, 18 NE 828, 21 NE 
562; Keucken v. Voltz, 110 Ill. 264; 
Koelle v. Knecht, 99 Ill. 396. 

Iowa.—Teachout v. Capital Lodge 

. O. O. F., 128 Iowa 380, 104 NW 440. 

Kan.—Wendell v. Heim, 87 Kan. 
HAG, 123 P 869. 

Ne eR v. Porter, 15 SW 871, 
12 Bn 9 7. 

Me.—South Berwick v. Yorke Coun- 
ty, 98 Me. 108, 56 A 623; Tabbutt v. 
Grant, 94 Me. 371, 47 A 399; Morrison 
v. Skowhegan First Nat. Bank, 88 Me. 
155, 33 A 782; Ring v. Walker, 87 Me. 
550, 33 A 174; Engel v. Ayer, 85 Me. 
448, 27 A 352; Wellman v. Dickey, 78 
Me. 29, 2 A 133; Kuhn v. Farnsworth, 
69 Me. 404; Tuttle v. Walker, 46 Me. 
280; Winthrop v. Fairbanks, 41 Me. 
3807; Stetson v. French, 16 Me. 204. 

Md.—Douglass v. Riggin, 123 Md. 
18, 90 A 1000. 

Mass.—Jones v. Adams, 162 Mass. 
224, 38 NE 437; Hamlin v. New York, 
etc., R. Co., 160 Mass. 459, 36 NE 200; 
Claflin v. Boston, etc., R. Co., 157 
Mass. 489, 32 NE 659, 20 LRA 638; 
Ashcroft v. Eastern R. Co., 126 Mass. 
196, 30 AMR 672; Barnes v. Lloyd, 112 
Mass. 224; Hankey v. Clark, 110 Mass. 
262; Boston, etc., R. Co. v. Middlesex 
County, 1 Allen 324; Brown v. This- 


sell, 6 Cush. 254; Bowen v. Conner, 6 
Cush, 132; White v. Crawford, 10 
Mass. 183. 


Mich.—Longton v. Stedman, 182 
Mich. 405, 148 NW 738. 

Minn.—Winston v. Johnsen, 42 
Minn. 398, 45 NW 958. 

Mo.—Litchfield v. Boogher, 238 Mo. 
472, 142 SW 302; Whitelaw v. Rodney, 
212 Mo. 540, 111 SW 560; Snoddy v. 
Bolen, 122 Mo. 479, 24 SW 142, 25 SW 
932, 24 LRA 507; Rabich v. Stone, 137 
Mo. A. 318, 178 SW 119.55 Lakeman v. 
Beunibals ‘etc., Ra Cox 36 Mo. A. 363. 

Tia agerty v. Lee, 54 N. J. L. 
580, 25 A 319, 20 LRA 631. 

N. Y.—Grafton v. Moir, 130 N. Y. 
465, 29 NE 974, 27 AmSR 533; Colum- 
bia College v. Lynch, 70 N. Y. 440, 26 
AmR 615 [rev 39 N. Y. Super. 372 (aff 
AT HOW PY 278) oN. eye oll, 41 
AmR 365, 10 AbbNCas 235 [rev 46 
N. Y. Super. 305]; Rose v. Bunn, 21 
N. Y. 275; Andrus v. Nationa! Sugar 
Refining Co., 72 App. Div. 551, 76 NYS 
530; Rexford vy. Marquis, 7 Lans. 249; 
Gilbert. v. Peteler, 38 Barb. 488 [aft 
388 N. Y. 165, 97 AmD 785]; Hoyt v. 


Carter, 16 Barb. 212 [aff 16 Barb. 
aa note]; Burr v. Mills, 21 Wend. 


Oh.—Jones Fertilizer Co. v. Cleve- 
land, ete., Co., 2 OhS&CP 511, 7 OhNP 
ae "Metzger v. Holwick, 31 CincLBul 
41. 


Pa.—kKister v. Reeser, 98 Pa. 1, 42 
AmR 608; Richardson v. Clements, 89 
Pa, 503, 33. AmR 784; Whitaker v. 
Brown, 46 Pa. 197. 

Tex.—Risien v. Brown, 73 Tex. 135, 
10 SW 661. 

[19 C. J.—58] 


Wis.—Fischer v. Laack, 76 Wis. 313, 
45 NW 104. 

[a] Servitude of gate.—A qualifi- 
cation in a deed that the conveyance 
thereby made is ‘‘for the purpose of 
a way,” etc., ‘to be subject to a gate 
at said highway,’ charges the land 
granted with a perpetual servitude 
of a gate, which cannot be released 
except by the grantor or his succes- 
sor in title. South Berwick +. York 
County Comrs., 98 Me. 108, 56 A 623. 

{b] Water “privilege. —An owner 
of a tract of land upon and through 
which a stream of water rises and 
flows, in selling part of the tract 
fronting upon the stream, may re- 
serve exclusive water privileges, and 
when, in selling the residue of the 
tract, he sells the land and especially 
conveys’ the water privilege there- 
tofore reserved, such grantee holds 
such privilege as against another 
purchaser holding a part of the tract 
fronting upon the stream, but in 
whose deed the privileges were re- 
served. Risien v. Brown, 73 Tex. 135, 
10 SW 661 

79. Chicago v. Borden, 190 Ill. 430, 
60 NE 915; McDonnell v. Quick, 139 
Mo. 484, 41 SW 208. 

80. Webb v. Robbins, 77 Ala. 176; 
Herrick v. Marshall, 66 Me. 435; 
Thruston v. Minke, 32 Md. 487. 

[a] Erection of Los aaa barn 
Where a tenant in common of 
tract of land has leased to his oe 
tenant for a term of years a portion 
of the tract, on condition that a 
building contemplated by the lessee 
shall not be reared above the third 
floor of a hotel on the other portion 
of the tract, and afterward conveys 
the demised premises to a third per- 
son subject to the lease, the condi- 
tion creates an easement, the due 
enjoyment of which will be protected 
against encroachment by injunction. 
Thruston v. Minke, 32 Md. 487. (2) 
Where the owner of two lots con- 
veyed one of them with the restric- 
tion that no building should be 
erected thereon within a certain dis- 
tance of the other lot such reser- 
vation creates an easement in the 
lot granted for the, benefit of the 
second lot. Herrick v. Marshall, 66 
Me. 435. 

81, Whitman v. New York, 85 App. 
Div. 468. 88 NYS 465. 

{a] Tllustration.—The city of New 
York made a grant of certain land 
fronting on the East river and situ- 
ated between the original high water- 
mark and the harbor commissioner’s 
line giving the grantee the wharfage 
rights along the river boundary of 
the premises except those at the bulk- 
head in front of two streets extend- 
ing to the river and reserving a street 
along the bulkhead line between these 
two streets. It was held that the 
reservation of this street did not also 
reserve for the city an easement over 
the premises granted to the end of 
the piers in front of the two streets. 
Whitman v. New York, 85 App. Div. 
468. 88 NYS 465. ' 

82. See Deeds §§ 347, 380. 

Hale v. Jenkins, 55 Misc. 19; 


in construing a reser- 
vation of easements of light, air, and 


(to: Cra) 


made the subject of an exception or reservation ;°° 
but in the United States it has been uniformly held 
that easements of this character may be so created.®® 
This, it has been said, is as effective a method of 


of way as an express grant,®? and 


when a way has been so created it is in no sense 
essential to its validity and effectiveness that it be 
a way of necessity.®® 
quent grantees of the dominant tenement, although 
not specifically described in the grant,®® or to a subse- 
‘quent lessee under a ninety-nine year lease.%° 
succeeding titleholders must take notice of the reser- 
vation in a deed of a road for the benefit of the grant- 
Whether a private easement of way is reserved 


Such easement passes to subse- 


All 


what is the nature and extent there- 


view, ambiguities are to be resolved 
in favor of the grantee and against 
the successors of the grantor. 
chell v. Reid, 192 3 
es [mod 118 "App. Div. 641, 103 NYS 

en Schnellbacher v. Jobst, 271 Ill. 
319, 111 NE 138. 

85. Durham, etc., R. Co. v. Walker, 
2 Q. B. 940,.967, 42 ECL 987, 114 Re- 
print 364, 17 HRC 599 (where Tindal, 
Cc. J., said: “It is to be observed that 
a right of way cannot, in strictness, 
be made the subject either of excep- 
tion or reservation. It is neither par- 
cel of the thing granted, nor is it 
issuing out of the thing granted, the 
former being essential to an excep- 
tion, and the latter to a reservation. 
A right of way reserved (using that 
word in a somewhat popular sense) 
to a lessor, aS in the present case, 
is, in strictness of law, an easement 
newly created by way of grant from 
the grantee or lessee, in the same 
manner as a right of sporting or fish- 
ing, which has been lately much con- 
sidered in the cases of Doe v Lock, 
2A Se E05 2 OO EAS eal Re- 
print 271, and Wickham v. Hawker, 
7M. & W. 63, 151 Reprint 679’). 

86. Ark.—Parker v. Parker, 99 Ark. 
244, 138 SW 462. 

Conn.—MceWilliams  v. McNamara, 
81 Conn. 310, 70 A 1048. 

Ga. —McElwaney Vv. 
131 Ga. 97, 62 SE 20. 

Tll.—Straus v. Putter, 265 Til. 57, 
106 NH 437. 

Iowa.—Teachout v. Capital Lodge 
I. O. O. F. 128 Iowa 380, 104 NW 440. 

Kan.—Wendell v. Heim, 87 Kan. 
136275123" P7869. 

Ky.—Ledford v. Cummins, 46 SW 
507, 20 KyL 398. 

Me.—Tabbutt v. Grant, 94 Me. 371, 
47 A 899. 

Mo.—Lakeman v. Hannibal, etc., R. 
Co., 36 Mo. A. 3638. 

N. J.—Young v. Pennsylvania R. 
Co FZ Need. Ta 945762) Ay H29% 

N. C.——Patton v. Western Carolina 
Bee naa Col, 102 N27 C2)4085"8t SE 


87. Tabbutt v. Grant, 94 Me. 371, 
47 A 899 

88. Teachout v. Capital Lodge I. 
O. O. F., 128 Iowa 380, 104 NW 440 
(where an easement to a stairway is 
expressly reserved by deed, it is not 
necessary to the continued existence 
of such easement that tenants of the 
premises to which the easement is 
appurtenant have no other means of 
access to their tenements). 
89. Teachout v. Capital Lodge I. O. 
O. F., 128 Iowa 380, 104 NW 440. : 
90. Straus v. Putta, 265 Ill. 57,106 
NE 437. 

91. Ledford v. Cummins, 46 SW 
607,20 peeks 3938. 

92. Ga. Tad arse v. MacDiar- 
mid. 131 Ga. 97, 62 SE 20. 
es Sas .—Straus v. Putta, 265 Ill. 57, 106 

lowe, Teachout v. Capital T..dge I. 
O._O. F., 128 Iowa 380, 104 NW 440. 

N. J.—Young v. Pennsylvania R. 
Con t2 No J. i. 94.62 Ar 529°) and 
cases infra this note. 

N. C.—Patton v. Western Carolina 
eee tonel Co., 101 N. C. 408, 8 SH 


MacDiarmid, 
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of,® depends upon the language of the conveyance 
read in the light of the circumstances attending its 
If such appears to be the intent of the 
parties a condition may be construed as a reserva- 
A reservation of a way is not operative in 


execution. 


tion.®* 


favor of land not described in the conveyance.®® 
render an exception of a way effective there must be 
a definite description of the land excepted.*® 

[§ 99] (3) Reservation in Favor of Stranger. A 
reservation is always something issuing or coming out 
of the thing or property granted and not part of the: 
thing itself, and according to the weight of authority 
it must be to the grantor or party executing the con- 
veyance and not to a stranger,®? although there are 
a few decisions apparently to the contrary.®® 

{[§ 100] b. Nature and Extent of Interest Ex- 
cepted or Reserved—(1) In General. 
necessity has been removed by statute, it is the 
settled rule that in a deed to an individual the word 


[a] Sufficient.—A condition im- 
posed on a grant of lands to a rail- 
road company for its track or em- 
bankment that it shall maintain an 
undergrade crossing is a covenant of 
the company and operates to grant a 
new easement back to the grantor. 
. Pipe Line Co. v. Delaware, etce., 
eos; 62 N. J. L. 254, 41 A 759, 42 


[b] Insufficient.—At the time of 
a conveyance by plaintiffs to a de- 
fendant in ejectment, suit was pend- 
ing to oust defendant from a portion 
of the land conveyed and from the 
southerly half of the avenue on 
which it abutted, on which plaintiff 
claimed defendant had encroached by 
laying its tracks. The conveyance 
was made in settlement of the suit 
for a valuable consideration. The 
map on which the avenue was laid out 
had been filed nearly fifty years and 
numerous conveyances had been made 
with reference thereto. It was held 
that the reference in the deed to the 
avenue as a boundary was insufficient 
to reserve a private easement of way 
in the soil of the avenue. Young v. 
Pennsylvania R. Co., 72 N. J. L. 94, 
62 A 529. 

93. Conn.—Knowlton v. New York, 
etc., R. Co., 72 Conn. 188, 44 A 8. 

Ga.—Georgia, etce., R. Co. v. Swain, 
145 Ga. 817, 90 SE 44. 

Iowa.—Teachout v. Capital Lodge I. 
O. O. F., 128 Iowa 380, 104 NW 440. 
Aang H.—Morgan v. Palmer, 48 N. H. 

N. Y.—Wells v. Tolman, 156 N. Y. 
636, 51 NE 271 [rev 88 Hun oe 34 
NYS 840 and rearg den 158 N. Y. 676 
mem, 52 NE 1186 “mem]. 

{a] Thus (1) a reservation in a 
deed of “‘the rangeway if ever wanted 
for a road’ is not the reserving of a 
private way, but is for a public high- 
way. Morgan v. Palmer, 48 N. H. 336. 
(2) A railroad company obtained a 
right of way through plaintiff’s land, 
the track cutting the land into two 
tracts; a clause in the deed granting 
the right of way reserved a crossing 
to pass to the back tract, and the evi- 
dence disclosed no way to the back 
tract except this crossing from the 
front tract. It was held that the 
court should find the back tract in- 
accessible except by the way _ re- 
served in the deed. Knowlton v. New 
York, etc., R. Co., 72 Conn. 188, 44 A 


8. 

94. Stilwell v. St. Louis, ete, R. 
Co., Mo. A. 221 (holding that, 
where land is granted upon the con- 
dition that the grantee shall main- 
tain a road over the premises in favor 
of the grantor’s lands, the words of 
condition do not necessarily render 
the estate conditional; that where the 
intention of the parties, as gathered 
from the subject matter and purpose 
of the grant and the circumstances 
of the transaction, renders such a 
construction proper, the court will 
construe the instrument to create an 


EASEMENTS 


To 


Unless this 


easement by reservation). 

95. Schnelloacher v. Jobst, 271 Il. 
319, 111 NE 138 

96. Lynch y. “White, 85 Conn. 545, 


84 A 326. 

97. Ill—Schnellbacher v. Jobst, 
271 Ill. 319, 111 NE 138. 

Jowa.—Karmuller v. Krotz, 18 Iowa 
352. 

Me.—Brown v. Dickey, 106 Me. 97, 
75 A 382. 

Mass.—Edwards-Hall Co. v. Dress- 
er, 168 Mass. 136, 46 NE 420; Wood 
v. Boyd, 145 Mass. 176, 13 NE 476; 
are v. Lee, 144 Mass. eyealeeial NE 


N. Y.—Millbrook Tuscarora Club 
v. Brown, 215 N. Y. 548, 109 NE 597 
{rev 154 App. Div. 366, 139 NYS 766]; 
Blackman v. Striker, 142 N. Y. 555, aS 
NE 484; Nellis v. Munson, 108 N. 
453, 15 NE 739, 28 NYWklyDig o30 
[rev 24 Hun 575]; Bridger v. Pierson, 
45 N. Y. 601; Borst v. Empie, 5 N. Y. 
33; Matter of Buffalo, 65 Misc. 636, 
120 NYS 611; Hornbeck v. Westbrook, 
9 Johns: 73: 

R. I.—Ex p. Young, 11 R. I. 636. 

S. D.—Brace v. Van Eps, 21 S, D. 
65, 109 NW 147. 

BEng. —Wickham v. Hawker, 7 M. & 
W. 63, 151 Reprint 679. 

{a] Right of way.—(1) It has 
been distinctly held that a reserva- 
tion of a right of way in favor of one 
not a party to the deed is void. S. 
K. Edwards Hall Co. v. Dresser, 168 
Mass. 136, 46 NE 420; Hinckel v. 
Stevens, 165 N. Y. 171, 58 NE 879; 
Bridger v. Pierson, 45 N. Y. 601: Mat- 
ter of Buffalo, 65 Misc. 636, 120 NYS 
611. (2) But there are cases up- 
holding such reservations. Thus it 
was held in one case that, where a 
conveyance of lands reserved a pass- 
way to a third person, an adjoining 
owner, in terms, “Be it known that 
R is to have the privilege of a pass- 
way from R’s orchard round to a gate 
during her life or [till] she sells,” R 
had the right to use the passway dur- 
ing her life or until she should sell 
the land occupied by her. Griffith v. 
Rigg, 37 SW 58, 18 KyL 463. (3) In 
another that a conveyance of real es- 
tate, reserving a portion thereof as 
a private alley, for the use of the 
owners of certain described property, 
creates an easement in the property 
conveyed, appurtenant to the other 
named property. Litchfield v Boog- 
her, 238 Mo. 472, 142 SW 302. (4) 
And in another that, where a deed 
contained a clause excepting from its 
operation a certain designated por- 
tion and dedicating that rortien to 
the perpetual use of the owners of 
property abutting thereon, it was 
held that it created a perpetual ease- 
ment in favor of such abutting own- 
ers. Northern Pac. R. Co. v Dun- 
can, 87 Minn. 91, 91 NW 271. 


a See cases supra note 97 [a] 
“99. Bean v. French, 140 Mass. 229. 


3 NE 206; Sedzwick v, Laflin, 10 Al- 


r 
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‘theirs’? is necessary to create an estate of inheri- 
tance in the grantee, if he takes to his own use and 
not in trust,®® and in the grant of an easement the 
use of the word ‘‘heir’’ is necessary in order to create 
an easement in fee.+ 
the absence of statutory change, an instrument creat- 
ing an easement in fee by way of reservation must 
contain words of inheritance,? for here the whole 
estate is granted and the legal effect of the reserva- 
tion is that of a grant from the purchaser back to 
the vendor, vesting some new interest in him not be- 
fore possessed ;? and in the absence of words of in- 
heritance the easement is limited to the life of the 
grantor.* But if created by way of exception words 
of inheritance are not necessary to create an ease- 
ment in fee if the grantor owned the fee of the prem- 
ises at the time of the conveyance,® for the simple 
reason that the thing excepted is not granted, and the 
grantor retains a part of the estate by virtue of his 


By the -strict rules of law, in 


len (Mass.) 480; Buffum v. Hutchin- 
son, 1 Allen (Mass. ) 58. 

1. Bailey v. Agawam Nat. Bank, 
190 Mass. Xo, 76 NE 449, 112 AmSR 
296, 3 LRANS 98; Hogan v. Barry, 
143’ Mass. 538, 10 NE 253; Bean v. 
French, 140 Mass. 229, 3 NE 206; 
Ashcroft v. Eastern R. Co., 126 Mass. 
196, 30 AmR 672. 

2. Ark.—Parker v. Parker, 99 Ark. 
244, 138 SW 462. 

Conn.—Lynech v. White, 85 Conn. 
545, 84 A 326. 

Til—Koelle v. Knecht, 99 Ill. 396. 

Me.—Dana v. Smith, 114 Me, 262, 95 
A 1034. 

Let Res v. McGee, 98 Md. 389, 56 
A 

Mass.—Childs v. Boston, R. 
Col, 12135) Mass. 2942499 NE 957, 48 
LRANS 378; Bailey v. Agawam Nat. 
Bank, 190 rae 20, 76 NE 449, 112 
AmSR 296, 3 LRANS 98; Simpson Vv. 
Boston, ete., RCo... 7-6: Mass. oi 57 
NE 674; Claflin v. Boston, etc., Co., 
157 Mass. 489, 32 NE 659, ay LRA 
638; Wood v. Boyd, 145 Mass. 176, 13 
NE 476; Murphy v. Lee, 144 Mass. 
371, 11 NE 550; Bean v. French, 140 
Mass. 229, 3 NE 206; Ashcroft v. 
Eastern KR. Co., 126 Mass. 196, 30 
AmR 672; Jamaica Pond Aqueduct 
Co. v. Chandler, 9 Allen 159; Curtis v. 
Gardner, 13 Mete. 457. 

N. Y.—Hornbeck v. Westbrook, 9 
Johns. 73. 

Pa.—Kister v. Reeser, 98 Pa. 1, 42 
AmR 608. 
ee ee .—Arden v. Boone, (Civ. A.) 187 

Eng. —Durham, etc., R. Co. v. Wal- 
ker, 2 Q. 940, "42 BCL 987, 114 Re- 
print 34° 17 ERC 599; Wickham vy. 
aver 7M. & W. 68, 151 Reprint 


{a] ‘Rule applied.—(1) Where a 
certain acreage is conveyed with stip- 
ulation that grantees should keep 
open a permanent roadway, on the 
tract conveyed, the roadway being 
necessary to make the full acreage 
conveyed, stipulation should be con- 
sirued as reservation of an easement, 
and not as an exception of an open 
lane. Arden v. Boone, (Tex. Civ, A.) 
187 SW 995. (2) The clause in a deed 
conveying an entire tract of land that 
“T, the said [grantor]; reserve a road 
through said land,’ was a mere reser- 
vation, giving the grantor a way over 
the lands granted, but not the fee of 
the way, 4S in case of an exception. 
chor v. Parker, 99 Ark, 244, 138 SW 


3. See cases supra note 2. 

4. Lipsky v. Heller, 199 Mass. 310, 
85 NE 453; and cases supra note 2. 

5. Dana v. Smith, 114 Me. 262, 95 
A 1034; Hall v. Hall, 106 Me. 389, 76 
A 705; Hamlin v. New York, etc., R. 
Co., 160 Mass. 459, 36 NE 200; Claflin 
Vv. Boston, GtC ey. On) Lb’ Mass. 489, 
82 NE 659, 20 LRA 638; Wood v. Boyd, 
145 Mass. 176, 13 NE 476; Ashcroft 
v. Eastern R. Co., 126 Mass. 196,30 
AmR 672: Dennis v. Wilson, 107 Mass. 


etc., 


For later cases, developments and changes in the I: lew see cumulative Annotations, same title, page and note number, 
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original title. Nevertheless, as an exception may be 
created by words of reservation little reliance can 
be placed upon the language used in the deed in deter- 
mining whether the right is by way of exception or by 
way of reservation.’ The intention of the parties 
must govern, and this is to be ascertained from all 
the facts and circumstances in the case.8 Where by 
the construction of the grant it fairly appears that it 
was the intention of the parties to create or reserve 
an easement appurtenant to the grantor’s remaining 
land, and not merely a personal right for the life of 
the grantor, the courts will give effect to that inten- 
tion no matter in what language it may be expressed.® 
A reservation may be construed as an exception to 
effect the obvious intention of the parties,!° or vice 
versa.'t_ But even so, in applying this modification 
and relaxation of the common-law rule, the courts 
are not at liberty to overlook the fundamental dis- 
tinction which underlies exceptions and reservations, 
namely, that a reservation creates a new right not 
before possessed, while an exception grants nothing, 
but retains a part of the estate by virtue of the origi- 
£91; Emerson v. Mooney, 50 N. H. 315; N. H.—Sm 
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nal title, and therefore a reservation cannot operate 
as an exception where it relates to something not in 
existence at the time of the conveyance.?” 

{[§ 101] (2) Under Special Statutory Provisions. 
In a number of states it is provided by statute that 
words of inheritance are unnecessary to create or 
convey an estate in fee simple.t These statutes have 
very generally been construed as applicable to ease- 
ments, and as rendering words of inheritance un- 
necessary to create an easement in fee by way of 
reservation in a grant;14 but it has been held that a 
statute providing that no words of inheritance shall 
be necessary to create an estate in fee simple, but 
every conveyance shall be construed to pass a fee 
simple estate unless a contrary intention appears by 
express terms or necessary implication, does not ap- 
ply to the creation of an easement by reservation in 
a grantor’s deed.1® 

[§ 102] D. By Implication—1. Implied Grant 
—a. In General. Whether a grant of an easement 
arises by implication on a conveyance of real estate 
depends on the intent of the parties,t® which must 


Ruffin v. Seaboard Air Line R. Co., 151 
N. C. 330, 334, 66 SE 317 [quot Cyc]. 

6. See cases supra note 5 

“A ‘reservation’ is said to vest in 
the grantor some new right or inter- 
est not before existing in him, oper- 
ating by way of an implied grant, 
and if it does not contain words of 
inheritance it will give only an estate 
for the life of the grantor. The opera- 
tion of an exception on the other 
hand, is to retain in the grantor 
some portion of his former estate, 
and whatever is thus excepted or 
taken out of the grant remains in him 
as of his former title. Wood v. Boyd, 
145 Mass. 176, 13 NE 476; Stockbridge 
Iron Co. v. Hudson Iron Co., 107 Mass. 
290. An exception is always of a part 
of the thing granted and of a thing 
in being. Winthrop v. Fairbanks, 41 
Me. 307. The idea is aptly and clearly 
expressed in Bracton’s Latin: ‘Poterit 
enim quis rem dare et partem rei 
retiner, vel partem de _ pertinentis, 
et illa pars quam retinet semper cum 
eo est et semper fuit.’ Coke Litt. 47a, 
note b.” Engel v. Ayer, 85 Me. 448, 
453, 27 A 352. 

7. See Deeds § 339; and cases infra 
note 9. 

8. See supra § 94; 
note 9. 

9. Ala.—Webb v. Jones, 163 Ala. 
637, 50 S 887. 

Conn.—Chappell v. New York, etc., 
R. Co., 62 Conn. 195, 24 A 997, 17 LRA 
420. 

Tll.—Kuecken v. Voltz, 110 Ill. 264. 

Iowa.—McCoy v. Chicago, etc., R. 
Co., 176 Iowa 189, 155 NW 995; Kar- 
muller v. Krotz, 18 Iowa 352. 

Ky.—Witt v. Jefferson, 18 SW 229, 
13 KyL 746. 

Me.—Dana v. Smith, 114 Me. 262, 
95 A-1034; Hall v. Hall, 106 Me. 389, 
76 A 705; Ring Vv. Walker, 87 Me. 
33 A 173; Engel v. Ayer, 85 Me. 
27 A 352 ; Bangs v. Parker, 71 Me. : 
Herrick v. Marshall, 66 Me. 435; Tut- 
tle v. Walker, 46 Me. 280; Smith v. 
Ladd, 41 Me. 314; Winthrop v. Fair- 
banks, 41 Me. 307. 

Mass.-—Lipsky v. Heller, 199 Mass. 
310, 85 NE 453; Hamlin v. New York, 
etc., Re Os, 160 Mass. 459, 36 NE 
200; Claflin v. Boston, etce., R. Coyet57 
Mass. 489, 32 NE 659, 20 LRA 638; 
White v. New York, etc. R. Co., 156 
Mass. 181, 30 NE 612; Wood v. Boyd, 
145 Mass. 176,13 NH 476; Peck v. Con- 
way, 119 Mass. 546; Whitney v. Union 
R20.) 1) eeray 359, Ral AD! be 
Rowen v. Conner, 6 Cush, 132; Mendell 
y. Delano, 7 Mete. 176; White v. Craw- 
ford, 10 Mass. 183. 

Mich.—Lathrop y. Hlsner, 93 Mich. 
599, 53 NW 791. 

Minn.—Lidgerding v. Zignego, 77 
Minn. 421, 80 NW. 360, 77 AmSR 
677; Long v. Fewer, 53 Minn. 156, 54 
NW 1071; Winson y. vohnson, 42 
Minn. 398, 45 NW 958. 


and casés infra 


ith_v. Furbish, 68 N. H.|surate with the grantor’s estate in 

26. the whole premises previous to the 
conveyance, and was not limited to his 
own life. Burr v. Mills, 21 Wend. (N. 
¥.)" 290: 

10. See cases supra note 9. 

11. Webb v. Jones, 163 Ala. 6387, 
50 S 887; Biles v. Tacoma, etc., R. Co., 
5 Wash. 509, 32 P 211 

12. Childs v. Boston, ete., Co., 
213 Mass. 91, 99 NE 957, 48° URANS 
378; Bailey v. Agawam Nat. Bank, 190 
Mass. 20, 76 NE 449, 112 AmSR 296, 
3 LRANS 98; Simpson yv. Boston, etc., 
R. Co., 176 Mass, 359, 57 NE 674; Ash- 
croft v. Eastern R. Co., 126 Mass. 196, 
30 AmR 672. See also Hall v. Hall, 
106 Me. 389, 76 A 705; Lipsky v. Hel- 
ler, 199 Mass. 310, 85 NE 453; Arden 
v. Boone, (Tex. Civ. A.) 187 Ss 995; 
Smith v. Jones, 86 Vt. 258, 84 A 866; 
Dee v. King, 77 Vt. 230, 59 A 8389, 68 
LRA 860 (sustaining this rule’ in- 
ferentially). 

[a] Thus a clause in a deed to a 
railroad of a right of way, binding 
the railroad to make the grantor a 
crossing, does not create an easement 
by exception, because it creates a new 
right of way not before used or exist- 
ing the burden of making which was 
on the railroad company. Childs v. 
Boston, etc., R. Co., 213 Mass. 91, 99 
NE 957, 48 LRANS 3738. 

13. See statutory provisions. 

14. Ala.—Weil v. Hill, 193 Ala. 407. 
Se ee Webb v. Jones, 163 Ala. 637, 


123, 44 A 398, 47 LRA 22 

N. J.—Hagerty v. Lee, 54 N. J. L. 
580, 25 A 319, 20 LRA 631; Coudert 
v. Sayre, 46 N. J. Eq. 386, i9 A 190; 
ge v. Louanstein, 37 N. J. Eq. 

4. 

N. Y.—Blackman v. Striker, 142 N. 
Y. 555, 37 NE 484; Clark v. Devoe, 124 
N. Y. 120, 26_NHE 275, 21 AmSR 652; 
Borst v. Empie, 5 N. ¥. 33; Wilson v. 
Ford, 148 App. Div. 307, 133 NYS 33 
[rev on other grounds 209 N. Y. 186, 
Be NE 614]; Burr v. Mills, 21 Wend. 


N. C.—Ruffin v. Seaboard Air Line 
R: €o., 151 N. C. 330, 334, 66 SH 317 
[quot Cyc]. 

Pa.—Kister v. Reeser, 98 Pa. 1, 42 
Fite 698; Whitaker v. Brown, 46 Pa. 

Vt.—Smith v. Jones, 86 Vt. 258, 84 
A 866; Dee v. King, 77 Vt. 230, 59 A 
839, 68 LRA 860. 

[a] A right of way (1) may be- 
come appurtenant to other lands 
granted by either reservation or ex- 
ception where at the time of the con- 
veyance a way was in existence and 
necessary to the enjoyment of the 
lands. Dana v. Smith, 114 Me. 262, 95 
A 1034; Hall v. Hall, 106 Me. 389, 76 
A 705; Foster v. Smith, 211 Mass. 497, 
98 NE 693; Lipsky v. Heller, 199 
Mass. 310, 85 NE 453; Simpson v. Bos- 
ton, etc., R. Co., 176 Mass. 359, 57 NE 
674; Leonard v. Leonard, 2 Allen 
(Mass.) 548; Smith v. Jones, 86 Vt. 
258, 84 A 866; Dee v. King, 77 Vt. 230, 
59 A 839, 68 LRA 860. (2) A deed of 
a railroad right of way releasing all 
claim for damages but “reserving” 
to the grantor a private crossing over 
the track along the course of a pre- 
viously existing cartway, excepts the 
cartway from the grant, and does 
not create a new right in the grantor 
by way of reservation, and hence the 
word “heirs” is not necessary to make 
the easement of crossing perpetual. 
“The test is, whether the language 
used retained in the owners of the 
farm a right of crossing not de- 
pendent upon any act to be performed 
by the railroad company, or created 
a new right which could be exercised 
only after something had been done 
by the grantee which the contract 
stipulated that it should do, and 
which it was not otherwise bound to 
do, and the performance of which was 
essential to the exercise of the ease- 
ment.” Hamlin v. New York, etc., R. 
Co., 160 Mass. 459, 462, 36 NE 200. 

{[b] Water privileges.—A clause 
in a deed in these words: “Provided, 
nevertheless, that nothing above men- 
tioned shall be so construed as to 
injure the privileges heretofore en- 
joyed with regard to raising water 
for the benefit of my saw mill where 
it now stands, or others if erected at 
or near the same place,” was held in 


4this case to be a reservation commen- 


Tli.—Goodwillie Co. v, Common- 
ei Electric Co., 241 Ill. 42, 89 
NE 272. 

Ind.—Cleveland, etc., R. v. Gris- 


wold, 51 Ind. A. 497, 97 iE 1030. 

Iowa.—Teachout Vv. Capital Lodge 
I. O. O. F., 128 Iowa 380, 104 NW 440; 
Karmuller v. Krotz, 18 Iowa 352. 

Ky.—Beihlein v. Johns, 102 Ky. 570, 
44 SW 128, 19 KyL 1969 

N. Y.—Wilson v. Ford, 209 N. Y. 
186, 102 NE 614 [rev 148 App. Divs 
307, 13315 INMSi Pees Schaefer v. 
Be AE Ons 116 App. Div. 775, 102 NYS 


N. C.—Ruffin v. Seaboard Air Line 
R. Co., 151 N. C. 330, 66 SH 317. 

Wyo. —Forde v. Libby, 22 Wyo. 464, 
143 P 1190. 

{a] Reason for rule.—‘‘If it is not 
necessary to use such words in a deed 
of fee simple it would follow that it 
is unnecessary to use such words in 
a reservation which is equivalent to 
a conveyance of an easement and as 
already stated a reservation of such 
easement in the words of the proviso 
is equivalent to a grant from the 
grantee to the grantor.” Forde v. 
Libby, 22 Wyo. 464, 472, 143 P 1190. 

15. Ross v. McGee, 98 Md. 389, 56 
A 1128 (where it was said that the 
language used renders it obvious that 


such construction would be er- 
roneous.) 
16. U. S—wU. S. v. Appleton, 24 F, 
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clearly appear in order to sustain an easement by im- 
In order to determine the intent the 
court will take into consideration the circumstances 
attending the transaction, the particular situation of 
the parties, and the state of the thing granted.1® No 
grant of an easement can arise by implication where 
there is an express contract relating to the matter.?® 
Where there is a valid express agreement fairly 

made, the law does not indulge in presumptions,?° 
and the rights of the parties will be upheld according 


plication.17 


to the terms of such agreement.?+ 


Cas. No. 14,463, 1 Sumn. 500. 

Cal.—Cheda v. Bodkin, 173 Cal. 7%, 
158 P 1025. 

Iowa.—Talbert v. Mason, 136 Iowa 
373, 113 NW 918, 125 AmSR 259, 14 
LRANS 878. 

N. Y.—Matter of West One Hun- 
dred and Seventy-Seventh St., 135 
App. Div. 520, 120 NYS 354. 

Pa.—Fitzell v. Philadelphia, 211 Pa. 
1, 60 A 323; Sechrist v. Dallastown 
Borough, 45’ Pa. Super. 105: Sharp- 
less v. Willauer, 39 Pa. Super. 205. 

17. Sechrist v. Dallastown Bor- 
ough, 45 Pa. Super. 105. 

13. U. . S. v. Appleton, 24 PF. 
Cas. No. 14, 463, 1 Sumn. 492. 

Jowa.—Tdlbert v. Mason, 136 Iowa 
873, 118 NW 918, 125 AmSR 259, 14 
LRANS 878. 

Mass.—Lipsky v. Heller, 199 Mass. 
310, 85 NE 453; Salisbury v. Andrews, 
19 Pick. 250, es 


Minn.—Winston  v. 
Minn. 398, 45 NW 958. 

N. Y.—Matter of West One Hun- 
dred and Seventy-Seventh St., 135 App. 
Div. 520, 120 NYS 354; Matter of 
Brook Ave., 40 App. Div. 519, 58 NYS 
163 [aff 161 N. Y. 622 mem, 55 NE 
1093 mem]; Matter of One Hundred 
and Sixteenth St., 1 App. Div. 436, 37 
NYS 508. . 

Or.—German Sav., etc., Soc. v. Gor- 
don, 54 Or. 147, 102 P 736, 26 LRANS 


Cony 
Pa.—Sharples v. Willauer, 39 Pa. 
easements must be 


Super. 205. 

[a] Such 
strictly limited to rights which in the 
very nature of the case must be pre- 
sumed to have been in the minds of 
the parties concerned, appurtenant on 
the one hand and servient on the 
other; and the necessity of the use 
for the convenient enjoyment of the 
premises to which the easement is 
claimed as appurtenant is a material 
consideration in determining whether 
such easement is to be implied. Kane 
v. Templin, 158 Iowa 24, 138 NW 901. 

{b] Separate instruments.— Where 
grantees of separate parcels of land 
derived title through a foreclosure of 
separate mortgages executed and de- 
livered by the owner of the land at 
the same time, the mortgages were 
to:be considered as one instrument in 
ascertaining the intention of the 
grantor as to the maintenance and use 
of a passageway over part of the 
property. Lipsky v. Heller, 199 Mass. 
310, 85 NE 453 

[ec] Right of way.—A grant by 
implication of an easement of a right 
of way appurtenant to land conveyed 
depends on the intention of the parties 
as shown by the instrument and the 
situation with reference to the in- 
strument, and it is not strictly the 
necessity for a right of way that 
creates it. Gorton- Pew Fisheries Co. 
v. Tolman, 210 Mass. 402, 97 NE 54, 
38 LRANS 882 

19. Ind.—Jann v. Standard Cement 
Co., 54 Ind. A. 221, 102 NE 872 

Ky. —Golden v. Rupard, 80 Sw 162, 
25 KyL 2125. 

La.—Baldwin Lumber Co. v. Todd, 
124 La. 548, 50 S 526. 

Mass.—Parsons v. New York, etce., 
R. Co., 216 Mass. 269, 103 NE 693. 

N. J.—Georke Co. v. Wadsworth, 73 
N. J. Eq. 448, 68 A 71. 

See also Bosch v. Hoffman, 42 Pa. 
Super. 313 (where a road is expressly 
granted and its precise location and 
limits are fixed and defined by deed, 
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[§ 103] b. 


In General. 


[§§ 102-103 


On Severence of Tenements—(1) 


Where the owner of an entire tract of 
land or of two or more adjoining parcels employs a 
part thereof so that one derives from the other a 
benefit or advantage of a continuous and apparent 
nature, and sells the one in favor of which such con- 
tinuous and apparent quasi easement exists, such 
easement being necessary to the reasonable enjoy- 
ment of the property granted, will pass to the grantee 
by implication.?? The use is continued in the grantee 


by operation of law, whether the creation of the quasi 


no easement of another road or right 
of way is created by implication, un- 
less it appears clearly from the sur- 
roundings and res geste of the grant 
that it was the intention o the 
parties that such easements should be 
created). 

20. Jann v. Standard Cement Co., 
54 Ind. A, 221, 102 NE 872; Parsons v. 
New York, etc., R: (Cor 216 Mass. 269, 
103 ee 693; Georke Co. v. Wadsworth, 
LoaNo Eq. 448, 68 A 71. 

[a] Thus a way by necessity will 
not arise by implication where a way 
is expressly granted in the deed. Par- 
sons v. New York, etc., R. Co., 216 
Mass. 269, 103 NE 693; Georke Co. v. 
Wadsworth, K3°NS Je Bq. 448, 68 A 71. 
‘21. Jann v. Standard Cement CO., 
54 Ind. A. 221, 102 NE 872. 

22, U. s§.—Lead City Miners’ 
Union v. Moyer, 235 Fed. 376. 

Ala.— Walker v. Clifford, 128 Ala. 
67, 29 S 588, 86 AmSR 74 

Ark —Kahn v. Cherry, 131 Ark. 49, 
198 SW 266. 

Cal.—Southern Pac, Co v. Los An- 
geles Milling Co., 170 P 829; Cheda v. 
Bodkin, 173 Cal. a, 158 P 1035: Jersey 
Farm Co. v. Atlanta Realty Co., 164 
Cal. 412, 129 P 593; Quinlan v. Noble, 
Toa@al, 250, Le. 69: Cave v. Crafts, 
53 Cal. 1385; Rodenmeyer v. Meger, 30 
Cal. A. 514, 158 P 1047. 

D. C.—Robinson v. Hillman, 36 App. 
241; Watson v. Carver, 27 App. 5D 
Wilson v. Riggs, 27 App. 550; Frizzell 
v. A get fyb 19 App. 440. 

Ill—Adams v. Gordon, 265 Ill. 87, 
93, 106 NE 517 [cit Cyc]; Smith v. 
Roath, 238 Ill. 247, 87 NE 414, 128 
AmSR 123; Foote v. Yarlott, 238 Ill. 
54, 87 NE 62; Powers v. Heffernan, 
233 Ill. 597, 84 NE 661, 122 AmSR 
199, 16 LRANS. 523 [rev 138 Ill. A. 
12]; Martin v. Murphy, 221 Ill. 632, 77 
NE 1126; Cihak v. Klekr, 117 Ill. 643, 
7 NE 111 [rev 17 Ill. A. 124]; Ingals 
v. Piamondon, 75 Ill. 118; Morrison v. 
King, 62 Ill. 30. 

Ind.—Ellis v. Bassett, 128 Ind. 118, 
27 NE 344, 25 AmSR 421; John Han- 
cock Mut. L. Ins. Co. v. Patterson, 103 
Ind. 582, 2 NE 188, 53 AmR 5650. 

Iowa.—Keokuk Electric R., etc., Co. 
v. Weisman, 146 Iowa 679, 126 NW 
60; Teachout v. Duffus, 141 Iowa 466, 
119 NW 983; Marshall Ice Co. v. La 
Plant, 136 Iowa 621, 111 NW 1016, 12 
LRANS 1073; Carrigg v. Mechanics’ 
Bank of Providence R. I, 136 Iowa 
tig 111 NW 329. 

y.—Godman v. Jones, 180 Ky. 217, 
200 Sw 662; Skaggs v. Carr, 178 Ky. 


849, 200 SW 27; Stone v. Burkhead,‘ 


160 Ky. 47, 169 SW 489 [reh den 161 
Ky. 745, 171 SW 417]; Ringgold Lodge 
v. DeKalb Lodge, 157 Ky. 203, 162 
SW 1111; Roland v. O'Neal, 122 SW 
827; O’Daniel v. Baxter, 112 Ky. .334, 
65 SW 805, 23 KyL 1630; Irving v. 
McCreary, 108 Ky. 495, 56 SW 966, 
22 KyL 169, 49 LRA 417; Lebus v. 
Boston, 107 Ky. 98, 51 SW 609, 52 
SW 956, 21 KyL 411, 709, 92 AmSR 
330;747 LRA W9is Henry v. Koch, 80 Ky. 
391, 44 AmR 434, 4 KyL 282. 
Me.—Brown v. Dickey, 106 Me. 97, 
75_A 382; Jordan v. Otis, 38 Me. 439. 
Md.—Dinneen Vv. Corvoration for 
Relief of Widows, ete., 114 Md. 589, 
79 A 1021; Eliason v. Grove, 85 Md. 
215,71 36 "844; Mitchell v. Seipel, 53 
Ma: 251, 36 AmR 404; Jones v. Jen- 
kins, 34’Md. 1,6 AmR 300; Du Val v. 
Du Val, 21 Md. 149; McTavish v. Car- 
roll, 7 Md. 352, 61 "AmD 353, 
Mass.—Thayer v. Payne, 2 ‘Cush. 


327; Carbrey v. Willis, 7 Allen 364, 83 
AmD 688. 


Mich.—Bean v. Bean, 163 Mich. 379, 
128 NW 413; Smith v. Dresselhouse, 
152 Mich. 451, 116 NW 387. 

Minn.— Smith  v. Lockwood, 100 
Minn. 221, 110 NW 980; Swedish- 
American Nat. Bank v. Connecticut 


ae L, Ins. Co., 83 Minn. 377, 86 NW 
Miss.—Lanier v. Booth, 50 Miss. 
.Mo.—Hall_v. Morton, 125 Mo. A. 
315, 102 SW 570. 

Nebr .—Freemont, ete. R. Co. v. 


Gayton, 67 Nebr. 263, 93 NW 163. 
N. J.—Liedtke v. Lipman, 76 A 463; 
Central R. Co. v._ Valentine, 29 N, a 


603, 70 A 682; Kelly v. Dunning, 
J. Eq. 62, 10 A 276 [aff 46 N. 
. Eq. 605, 22 A 128]; Brakely v. Sharp, 
INGadls Tea. 206 

N. Y.— —Spencer v. Kilmer, 151 N. 
3890, 45. NB) 865, 152) N.Y. 628 mem, 
NE 1151 mem; Paine v. Chandler, 
134 N. Y. 385, 33 NE 18, 19 LRA 99; 
Langdon v. New York, $93 N. Y. 129: 
Simmons v. Cloonan, ESN ovat 557: 
Parsons v. Johnson, 68 N. Y. 62, 
AmR 149; Roberts v. Roberts, 55 N. 
275 [aff 7 Lans. 55]; 
Burchard, 55 N. Y. 98; Curtiss 
Ayrault, 47 ae Wise con Lampman v 
Milks, 21 N. 505; Alexander Smith, 
etc., Carpet Co. Vv. Ball, 143 App. Div. 
83, 127 NYS 974; Stuyvesant v. Early, 
58. App. Div. 242° 68 NYS 752; Lathrop 
v. Lytle, 84 Misc. 161, 145 NYS 906; 
Hill v. Bernheimer, 78 Misc. 472, 146 
NYS 35; New York Cent., etc., R. Co. 
v. Needham, 29 Misc. 435, 61 NYS 


N. C.—Carmon v. Dick, 170 N. C. 
305, 87 SE 224. 

Oh.—Baker v. Rice, 56 Oh. St. 463, 
47 NE 653; National Exch. Bank v. 
Cunningham, 46. Oh. St.. 575,522) SNE) 
ee Mosher vy. Hibbs, 24 Oh. Cir. Ct. 

Or.—German Sav., etc., Soc. Gor- 
soe 54 Or. 147, 102 P 736, 26 LRANS 


BoE E Bia he v. Burford, 225.Pa, 93, 
73 A 1064; Liquid Carbonic Co. v. 
Wallace, 919 Pa. 457, 68 A 1021, 26 
LRANS "327; Grace Methodist Episco- 
pal Church v. Dobbins, 153 Pa. 294, 
25 A 1120, 34 AmSR 706; Casey v. 
Canning, 43 Pa. Super. 31; ’Dzmura Vv. 
Gyurik, 41 Pa. Super. 398; Bashore v. 
Swartz, 38 Pa. Co. 286; Wacker v. Mc- 
Devitt, 18 LancLRev 33. 

Porto Rico.—Martinez v. Porto 
me American R. Co., 19 Porto Rico 


R. I.—Wetmore v. Fisk, 15 R. I. 
354, 5 A 375,10 A 627, 629; Providence 
Tool Co. v. Corliss Steam’ Engine Co., 
9 R. I. 564 

S. C.—Elliott v. Rhett, 39.S. C. L. 
405, 57 AmD 750. 

Tenn. ae eee v. Hale, 90 Tenn. 
556, 18 SW 

Tex. SS Roweli v. Estes, 71 Tex. 690, 
12 SW 62; Miles v. Bodenheim, (Civ. 
A.) 193 Sw 693. 

Utah.—Morris v. Blunt, 49 Utah 
243, 161 P 1127; Rollo v. Nelson, 34 
Utah 116, 96 P 363, 26 LRANS 315. 

Vt-—McElroy v. McLeay, 71 Vt. 
896, 45 A 898 

Va.—Hammond v. Ryman, 120 Va. 
131, 90 SE 613; Muse v. Gish, 114 Va. 
90,75 SB 764: Scott v. Moore, 98 Va. 
6638, 37 SE 342. 81 AmSR 749: Sander- 
lin Vv. Baxter, 76 Va, 299, 44 AmR 165; 
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§§ 103-104] 


easement was by the act of the owner himself or by 
a tenant acting under his authority,?* and, whether 
the severance is by voluntary alienation or by judicial 
However no easement will pass which 
the grantor was not, at the time of the conveyance, 
authorized to impose upon the adjoining jands.?5 

[§ 104] (2) On Conveyance of Both Tenements. 
If the owner of an estate, part of which is quasi domi- 
nant and part quasi servient, aliens the two portions 
to different persons, the respective alienees will take 


proceedings.?# 


Stevenson v. Wallace, 27 Grstt. (68 
We ee 

Wash.—Schumacher v. Brand, 72 
Wash. 543, 130 P 1145. 

W. Va.—Johnson v. Gould, 60 W. 
Va. 84, 92,53 SH 798 [quot Cyc]. 

Wis.—Galloway v. Bonesteel, 65 
Wis. 79, 26 NW 262, 56 AmR 616; Jar- 
stadt v. Smith, 51 Wis. 96, 8 NW 29; 
Dillman v. Hoffman, 38 Wis. 559. 

Eng.—Watts v. Kelson, L. R. 6 Ch. 
166; Schwann v. Cotton, [1916} 2 Ch. 
459; Brown v. Alabaster, 37 Ch. D. 
490; Bayley v. Great Western R. Co., 
26 Ch. D. 434; Wheeldon v. Burrows, 
12 a D. 31; Suffield v. Brown, 4 De 
Ge & S. 185, 69 EngCh 143, 46 Re- 
paint 888; Nicholls v. Nicholls, 81 L. 
T. Rep. N.S! 811; Ewart v. Cochrane, 
4 Macq. 117, 10 BRC 60. 

Can.—Hart v. MeMullen, 30 Can. S 
oo Atti ve. Platt. sl0=CansS: aC: 
N. S.—Knock v. Knock, 29 N. S. 267 
[app allowed on other grounds 27 
Can. S. @. 664]. 

Ont.—Ruetsch v. Spry, 14 Ont. L. 
233, 9 OntWR 696; Israel v. Leith, 20 
Ont. 361; Briggs v. Semmens, 19 Ont. 
522; Harris v. Smith, 40 U. C. QB. 
333 "Adams v. Loughman, 39 W—C.-Q. 
B. 247. 

Austr.—Horsfall v. Braye, 7 Austr. 
Capek 629° 

“If during the unity of ownership 
the owner of two properties use one 
for the benefit of the other in such 
manner as would have given rise to 
the presumption that an easement ex- 
jisted, if the tenements had been held 
by different persons, then upon a 
conveyance of the property so used 
an easement will be granted to the 
purchaser, provided the use has been 
such that the easement resulting 
from it would be of the class known 
as continuous and apparent, and 
would be aecessary for the reason- 
able enjoyment of the property con- 
veyed.” Dinneen v. Corporation For 
Relief of Widows, etc., 114 Md. 589, 
594, 79 A 1021. 

{a] Reasons for rule.—(1) Upon 
the principle of construction that, 
where a man grants a thing, he grants 
with it everything necessary to its 
enjoyment, it is held that by a grant 
of land easements necessary for its 
enjoyment are created ex necessitate 
and pass by the grant, although not 
expressly named. Himrod v. Ft. Pitt 
Min., etc., Co., 220 Fed. 80, 185 CCA 
648; Conover v. Cade, 184 Ind. 604, 112 
NE 7; Lanier v. Booth, 50 Miss. 410; 
Capron v. Bloomfield, 87 N. J. L. 640, 
643, 94 A 613 [cit Cyc]; Hess v. Ken- 
ney, 69 N. J. Eq. 138, 61 A 464; Brak- 
ley v. Sharp,,9 N. J. Eq. 9; Miller v. 
Lapham, 44 Vt. 416; Johnson v. Gould, 
60, W.. Va.’ 84, 92, 53 SE 798 [auot 
Cyc]; Carter v. Grassett, 14 Ont. A. 
685. . (2) A grantor cannot derogate 
from his own grant, and the grantee 
may take the language of the con- 
veyance most strongly in his favor. 
Walker v. Clifford, 128 Ala. 67, 29 S 
588, 86 AmSR 74; Wilson v. Riggs, 27 
App. (D. C.) 550; Wells v. Garbutt, 
132 N. Y. 430, 30 NE 978; Meredith v. 
Frank, 56 Oh. St. 479, 47 NE 656; 
Russell v. Watts, 25 Ch. D. 559. €3) 
“Justice requires that the grant 
should be construed against the 
grantor so far as to pass the privi- 
leges annexed by himself to the prop- 
.erty conveyed.’ Com. v. Burford, 38 
Pa. Super. 201, 207 [aff 225 Pa. 93, 73 
A 1064]. (4) If at the time of the 
purchase of property there are visible 
and apparent easements and privi- 
lezes annexed to it necessary for its 
reasonable enjoyment, it must be as- 
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sumed that they were taken into con- 
sideration in fixing the price, and that 
the use of them was paid for. HElia- 
son v. Grove, 85 Md. 215, 36 A 844; 
Curtiss*v. Ayrault, 47 N. Y. 73. 

[b] Lateral support.—(1) Where 
the owner of premises who has con- 
structed a permanent building so that 
most of it was on one tract and a 
part on a second tract of land sells 
the first tract, his purchaser has an 
implied easement in the second tract 
to the excent necessary to support 
the building. Smith v. Lockwecd, 100 
Minn. 221, 110 NW 980 [foll Swedish- 
American Nat. Bank v. Connecticut 
Mut. L. Ins. Co., 83 Minn. 377, 86 NW 
420]. (2) Where an owner sold and 
warranted lots in two parts, the 
joints of a building on the first sold, 
resting in the wall of a building situ- 
ated on the other part, was an ease- 
ment on the second part. Kahn v. 
Cherry, 131 Ack. 49, 198 SW 266. 

[cl Water rights.—Where_ the 
owners of a dam with the right to 
maintain it perpetually sold land 
bordering on the stream for use in 
connection with an ice business 
which was dependent: upon the con- 
tinuance of the water level as created 
by the dam, the owners receiving the 
enhanced value due to its adaptabli- 
ity to such use, the conveyance im- 
plied an easement by which the 
grantees might insist upon the water 
level being continued as affected by 
the dam. Marshall Ice Co. v. La- 
Plant, 136 Iowa 621, 111 NW 1016, 12 
LRANS 1073. 

[d] Limitation of rule.—It has 
been held that the rule stated in the 
text does not apply where'the tene- 
ment in respect of which the ease- 
ment is claimed is carved out for the 
first time from the entirety by the 
deed relied upon, and is substantially 
different from that in connection with 
which the easement had formerly 
been enjoyed. Where the sale is part 
of a rearrangement or redistribution 
of occupation of the whole property 
without regard to the conditions of 
previous occupation, mere identity of 
boundary lines between an old tene- 
ment and part of the new one, or be- 
tween the new tenement and part of 
am old one, does not necessarily or 
even prima facie give rise to an in- 
ference that a quasi easement at- 
tached to the old tenement continues 
to be attached to the new one, or that 
general words, not having in them- 
selves a precise legal signification, 
used in the conveyance are used in a 
sense which would include such an 
easement. Horsfall v. Braye, 7 Austr. 
aR 629. 


23. James v. Jenkins, 34 Md. 1, 6 
AmR 300. 
24, Ellis v. Bassett, 128 Ind. 118, 


27 NE 344, 25 AmSR 491; John Han- 
cock Mut. L. Ins. Co. v. Patterson, 103 
Ind. 582, 2 NE 188, 53 AmR 550. 

25. Sp encer v. Kilmer, 151 N. Y. 
390, 45 NE 865, 152 N. Y. 628 mem, 
46 NB 1151 mem, 

C.—Watson vy. Carver, 27 


v. Columbus Show- 
129 Ga, 62, 58 SE 631, 121 
AmSR 206, 18 LRANS 333 (recog- 
nizing rule). 

Ill.—Feitler v. Dobbins, 263 Ill. 78, 
104 NE 1088; Martin v. Murphy, 221 
TEE 6325 Pui, NE 1126. 

Ind.—Ellis v. peesett be ‘Ind. 118, 
27 NE 344, 25 AmSR 

Iowa.—Stephens vy. Bova, 157 Iowa 
570, 188 NW 389. 

Ky.—Henry v. Bae: 80 Ky. 391, 44 


AmR 484, 4 KyL 2 
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the portions granted to them burdened or benefited, 
as the case may be, by those rights in the nature of 
apparent and continuous easements which the pre- 
vious owner had the right to attach to them.?° Where 
there are several grants not absolutely at the same 
moment, but so far at the same moment that they are 
to be considered as one transaction, and done at the 
same time, then each of the grantees gets the benefit 
of an implied grant of easements.?7 However, to put 
the foregoing principles into operation it is essential 


[ ire ee v. Ashcom, 5 Harr. & 

Mass.—Jeffery v. Winter, 190 Mass. 
90, 76 NE 282. 

N. J.—Larsen v. Peterson, 53 N. J. 
Eq. 88, 30 A 1094 

N. Y.—Columbia College v. Lynch, 
70 N. Y. 440, 26 AmR 615 [rev 39 N. 
Y. Super. 372 (aff 47 HowPr 273)]; 
Roberts v. Roberts, 55 N. Y. 275 [att 
7 Lans.. 55]. 

Oh.—Baker v. Rice, 56 Oh. St. 463, 
47 NE 658; Shields v. Titus, 46 Oh. St. 
528, 22 NE 717; Elliott v. Sallee, 14 Oh. 

10. 


St. 

Pa.—Zell v. Berks County First 
Universalist Soc., 119 Pa. 390, 13 A 
447, 4 AmSR 654; Phillips v. Phillips, 
48 Pa. 178, 86 AmD 577; McCarty v. 
Kitchenman, 47 Pa. 239, 86 AmD 538; 
Kieffer v. Imhoff, 26 Pa. 438; Held v. 
McBride, 3 Pa. Super. 155. 

Tenn.—Rightsell v. Hale, 90 Tenn. 
556, 18 SW 245. 

Tex.—Miles v. Bodenheim, (Civ. A.) 
193 SW 693. " 

Utah.—Rollo v. elon 34 Utah 116, 
96 P 263, 26 LRANS 3 

vt.—Mason v. ton, $7 Vt. 266, 31 
A 291, 48 AmSR 817; Goodall v. God- 
frey, 53 Vte 219, 38 AmR 671. 

Va.—Burwell v. Hobson, 12 Gratt. 
(53 Va.) 322, 65 AmD 247. 

W. Va.—Sharp v. Kline, 95 SE 441; 
Johnson v. Gould, 60 W. Va. 84, 53 
SE 798. 

Eng.—Barnes v. Loach, 4 Q. B. D. 
494; Allen v. Taylor, 16 Ch. D. 355. 

Can.—Hart v. McMullen, 30 Can. S. 
Cai2ab? 

[a] Subsequent purchaser charged 
with knowledge.—Purchaser of prop- 
erty subject to easement of alleyway 
which was openly used was charged 
with knowledge of existence of alley 
and its use. Miles v. Bodenheim, 
(Tex. Civ. A.) 193 SW 698. 

[b] Severance by mortgage.—The 
rule that when the owner of two tene- 
ments severs the same by conveyance 
to two different persons the purchaser 
of the one takes subject to apparent 
easements in favor of the other is 
not varied by the fact that the sever- 
ance is by mortgage eee Havens 
vy. Klein, 51 HowPr (N. Y.) 82. 

27. Baker v. Rice, 56 Oh. St. 463, 
47 NE 653; Russell v. Watts, 25 Ch.- 
Di 15595 

[a] Reason for rule.—‘“It is said 
that that is a reservation. It really 
is not a reservation, but in order to 
make all those grants which are 
looked upon as one transaction avail- 
able and effectual, it is considered 
that each of the grantees is to be 
looked upon as taking from the 
grantor, while he has still the power 
to give it, what it is right that he 
should get, so that there is an implied 
grant against all the other grantees 
of those easements which will be 
reasonably necessary for the prop- 
erty which is conveyed.” Russell v. 
Watts, 25 Ch. D. 559, 573. 

[b] Illustration.—On a natural 
mill stream there were three suc- 
cessive dams and mills. E being the 
owner of the upper and lower mills 
only, dug and opened a raceway on 
his own land from the dam of his 
lower mill to the stream above the 
dam of the middle mill belonging to 
another person, so as to tap the 
stream there and partially to divert 
its waters from the middle mill; sub- 
sequently he purchased the middle 
mill and became the owner of the 
three mills and of all the land af- 
fected by them, their dams, races, and 
appurtenances, and continued to use 
said raceway as an actual appur- 
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that the easement should have been enjoyed by the 
former owner at the time of the sale;?* and it has 
been held that the alienee of the quasi-dominant 
portion is only entitled as against the alienee of the 
quasi-servient portion to such rights as are strictly 
necessary to the enjoyment of his estate.2® So 
when there has once been a severance of the unity 
of title by a conveyance of a portion of a tenement, 
the grantee of the residue can take nothing by 
implication except what may have been reserved by 
the grantor.*° 

[§ 105] (3) By Destination du Pére de Famille. 
Analogous to the creation of easements by severance 
of unity of possession at common law is the creation 
by destination du pére de famille under the civil 
law.*!_ By destination is meant the relation estab- 
lished between two immovables, by the owner of both, 
which would constitute a servitude if the two immoy- 
ables belonged to different owners,*? and the rule of 
law is that if the owner of two estates, between which 
there exists an apparent sign of servitude, sells one 
of those estates, and if the deed of sale is silent re- 
specting the servitude, the same shall continue to 
exist actively or passively in favor of, or upon, the 
estate which has been sold.*3 It is thus seen that the 
civil law does not recognize a distinction analogous 
to that between implied grants and implied reserva- 
tions at the common law.** Only continuous and 
apparent servitudes can be created by destination du 
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pére de famille.** 

[§ 106] c. On Partition among Heirs. On par- 
tition of real estate between heirs, the general rule is 
that each heir will take his share subject to any ap- 
parent, permanent and reasonably necessary quasi 
easements which existed thereon for the benefit of 
another part of such real estate at the death of the 
ancestor,?® unless the existence of such quasi ease- 
ments has been discontinued by the heirs before par- 
tition,?? or unless provision is made in the partition 
for a discontinuance.** So, although an easement is 
extinguished by unity of possession,®® it may be re- 
vived if the estates descend to daughters who make 
partition by which the dominant estate is allotted to 
one and the servient to the other.*° 

[§ 107] d. Hasements Which Pass by Implied 
Grant—(1) Necessity of Permanency. All ease- 
ments of whatever class which pass by implication or 
construction of law must not only be reasonably _ 
necessary and apparent, but also permanent in their 
character ;4t a mere temporary provision or arrange-. 
ment made for the convenience of the entire estate 
will not constitute that degree of necessity and per- 
manency required to burden the property with a con- 
tinuance of the same when divided or separated by 
conveyance to different parties.*? To create an ease- 
ment in this way it is necessary that there shall have 
been a separation of title,4® and that before the sepa- 
ration takes place the use which gives rise to the 


tenance to the lower mill, until by 
deeds of even date he conveyed said 
mills with their appurtenances to his 
three sons. The upper mill to J F, 
the middle mill to J, and the lower 
mill to W. In an action by the owner 
of the middle mill, the grantee of J, 
against the owner of the lower mill, 
the grantee of W, to recover damages 
for the continued partial diversion of 
the water from the middle mill by 
means of said raceway, it was held 
that the grantees of E and those hold- 
ing under them respectively took and 
each was entitled to hold his mill 
with its appurtenances as it actually 
existed in fact and in use at the time 
of the conveyance from EH. Elliott v. 
Sallee, 14 Oh. St. 10 [foll Morgan v. 
Mason, 20 Oh. 401, 55 AmD 464]. 

28. Hart v. McMullen, 30 Can. S. 
C. 24 


3 5. 

29. Buss v. Dyer, 125 Mass. 287; 
Randall v. McLaughlin, 10 Allen 
(Mass.) 366. 

fa] Thus where the owner of two 
adjoining messuages and lots of land 
constructs a drain through one of 
them for the drainage of the other, 
and then sells the lots to different 
purchasers on the same day and in 
the deed of the lot drained does not 
mention the drain, such nurchaser 
acquires no right to the use of the 
drain through the other lot, if he, by 
reasonable labor and expense, can 
make a drain without going through 
that lot. Johnson v. Jordan, 2 Metc. 
(Mass.) 234, 37 AmD 85. 

30. Darnell v. Columbus Show-Case 
Co., 129 Ga. 62, 58 SE 631, 121 AmSR 
206, 13 LRANS 333; Brakely v. Sharp, 
9 N. J. Eq. 9; Marcy v. Reimer, 47 
App. Div. 636, 62 NYS 203. 

{a] Conveyance of servient part 
first.—Where a common grantor 
owned two tracts of land and on one 
of the tracts a spring was located, 
the water from which was conducted 
by underground pipes and discharged 
in a receptacle on the other tract, and 
conveyed the tract on which the 
spring was located to one person and 
thereafter the other tract to another, 
and neither deed contained any men- 
tion of the spring or water, it was 
held that since at the time of the 
second conveyance the srantor owned 
no property rights in the spring, the 
grantee of the second tract acquired 
no easement therein, or in the flow of 


the water to the receptacle as ap- 
purtenant to the land. Marcy_v. 
Pe 47 App. Div. 636, 62 NYS 


3. 

[b] Where a landlord leases a 
tenement, and the tenant has an ease- 
ment of the right to light and air 
from the adjoining land of the land- 
lord, one who subsequently rents the 
adjoining land has no greater privi- 
leges than his landlord, and is liable 
to his neighbor tenant in damages on 
interference with such implied ease- 
ment. Darnell v. Columbus Show- 
Case Co., 129 Ga. 62, 58 SE 631, 121 
AmSR 206, 13 LRANS 333. 

31. Taylor v. Boulware, 35 La. 
Ann. 469; La. Rev. Civ. Code art 767. 

32. Taylor v. Boulware, 35 La. 
Ann. 469. 

[a] Use equivalent to title.-—The 
use which the owner has intentionally 
established on a particular part of 
his property in favor of another part 
is equal to a title with respect to per- 
petual and apparent servitudes there- 
on. Cleris v. Tieman, 15 La. Ann. 316; 
Roy v. Roy, 5 La. Ann. 590; Barton v. 
Kirkman, 5 Rob. (La.) 16. ‘ 

33. Taylor v. Boulware, 35 La. 
Ann. 469; Gillis v. Nelson, 16 La. Ann. 
275; Alexander v. Boghel, 4 La. 312; 
Code Napoleon bk 2 tit 4 art 694; 
La. Rev. Civ. Code art 769. 

34. See cases supra note 33; and 
infra note 35. 

35. Taylor v. Boulware, 35 La. 
Ann. 469; Cleris v. Tieman, 15 La. 
Ann. 316; Lavillebeuvre v. Cosgrove, 
13 La. Ann. 323; Fisk v. Haber, 7 La. 
Ann. 652. 

[a] Permanence of destination 
and the character of perpetuity are 
essential requisites for the establish- 
ment of an easement by destination 
du pére de famille. Murrell v. Fowler; 
3 La. Ann. 165; Durel v. Boisblane, 1 
La. Ann. 407. 

36. Ind.—Ellis v. Bassett, 128 Ind. 
118, 27 NE 344, 27 AmSR 421; Lucas 
v. Rhodes, 48 Ind. A. 211, 94 NE 914, 

Ky.—Godman v. Jones, 180 Ky. 217, 
202 SW 662. 

7 eee v. Ashcom, 5 Harr. & 


N. J.—Brakely v. Sharp, 10 N. J. 
Eq. 206. 

Vt.—Goodall v. Godfrey, 53 Vt. 219, 
38 AmR 671. 

Va.—Muse v. Gish, 114 Va. 90, 75 
SE 764; Burwell v. Hobson, 12 Gratt. 


(39 Va.) 322, 65 AmD 247. 

W. Va.—Johnson v. Gould, 60 W. 
Va. 84, 92, 53 SE 798 [quot Cyc]. 

Eng.—Nicholls v. Nicholls, 81 L. T. 
Rep. N. S. 811. ; ; 

[a] Right of way.—Ellis v. Bas- 
sett, 128 Ind. 118, 27 NE 344, 25 AmSR 
421; Lucas v. Rhodes, 48 Ind. A. 211, 
94.NE 914; Muse v. Gish, 114 Va. 90, 
75 SE 764. 

{b] Right to use spring.—The in- 
testate owned two farms at his death 
with a house on each, and had con- 
structed an aqueduct from a spring 
upon one of them to both of these 
houses. Upon his death the farm upon 
which the spring was located was set 
apart to the widow and one heir, and 
the other farm to the other heir. The 
question arose as to the effect of 
this partition upon the right which 
the owner of the second farm had to 
the benefit of this aqueduct. The 
chancellor held that if the ancestor 
while owning both farms had con- 
veyed to a stranger the one which 
was set apart to the widow, he would 
have lost all benefit of the aqueduct 
as an easement if he had not ex- 
pressly reserved it in his deed; but 
the widow and heir did not standin 
the light of purchasers from the an- 
cestor; all the heirs came in with 
equal rights and no preference arose 
from mere priority of assignment, as 
all took title from the same partition 
proceedings. Brakely v. Sharp, 10 N. 
SVE GE206; 

37. Johnson v. Gould, 60 W. Va. 
84, 53 SE 798. , 

38. Johnson v. Gould, 60 W. Va. 
84, 53 SE 798. 

39. See supra § 44. 

40. James v. Plant, 4 A. & E. 749, 
31 ECL 330, 111’ Reprint 967, 10 ERC 
279, 1 Jenkins Cent. 37. os 

41. See infra note 42. 

42. Mo.—Bussmeyer v. Jablonsky, 
241 Mo. 681, 693, 145 SW 772, 39 
ae 549, AnnCas1913C 1104 [quot 

Wel. 

Pa.—Francies’ App., 96 Pa. 200. 

S. C.—Elliott v. Rhett, 26 S. C. Eq. 
405, 52 AmD 750. 

Utah.—Morris v. Blunt, 49 Utah 
243. 161 P 1127. ; 

Wash.—Schumacher v. Brand, 72 
Wash. 548, 546, 130 P 1145 [quot Cyc]. 
yes See supra § 103; and infra note 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


easement shall have been so long continued and so 
obvious as to show that it.was meant to be perma- 
nent** and that the easement be necessary to the 
beneficial enjoyment of the land granted.*® 

Necessity of Continuity—(a) In 
The distinction between easements which 
are apparent and continuous and those which are not 
apparent and continuous is well established by ad- 
judicated cases ;*° the former pass on the severance of 
the two tenements as appurtenant without the use of 
the word ‘‘appurtenances,’’ but the latter do not 
pass unless the grantor uses language in the convey- 
ance sufficient to create the easement de novo :47 or as 
has been said discontinuous easements not constantly 
apparent are continued or created by a severance 
only when they are necessary, and that necessity can- 
not be phi ales by a substitute constructed on or over 


‘ta — oe -. 
< . 
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[§ 108] 
General. 


(2) 


44, nd, —Mayer v. Lesh Paper Co., 
45 tnd. 250, 89 NE 894, 90 NE 651. 

Mad. Ee v. Ridout, 124 Md. 193, 
92 A 209, LRA1915C $45. 

Mo.—Bussmeyer v. Jablonsky, 241 
Mo. 681, 6938, 145 SW 772, 39 LRANS 
549, AnnCasi913C 1104 [quot Cyc}. 

N. J.—Fowler v. Wick, 74 N. J. Eq. 
603, 70 A 682; Greer v. ‘Vanmeter, 54 
N. J. Kq. 270, 33 A 794: Kelly v. Dun- 
ning, 43 N. J. fq. 62, 10 A 276 [aff 46 
New: ea: 605, 22 A 128}. 

N. Y.—Gebhard v. penelisony, 87 App. 
Div. 375, 84 NYS 41 

N. C.—Carmon y. Sick, 170 N. C. 
305, 87 SE 224. 

Ont.—Ruetsch v. Spry, 14 Ont. L. 
233, 9 OntWR 696. 

45. See infra § 111; and supra note 

46. See supra §§ 6, 7; and infra 
this section. 

47. Cal—Beem v. Reichman, (A.) 
PAP Ov25 974 ficitsCye]. 

D. C.—Schwartz v. Atlantic Bldg. 
Co., 41 App. 108; Robinson v. Hillman, 
36 ‘App. 241. 

N. J.—Fetters v. ab ia SO a 18 N. 
J. Mq:-260 fatf 19. N.. J. 471). 

N. Y.—Parsons v. ae 68 N. Y. 
62, 23 AmR 149; Butterworth v. Craw- 
ford, 46 N. Y. 349, 7 AmR 352 [rev 3 
Daly 57]. 

Pa.—Francies’ App., 96 Pa. 200. 

R. I.—O’Rorke v. Smith, i bg Wt pt Soe ma 
259, 23 AmR 440. 

Utah.—Morris v. Blunt, 49 Utah 
249) one) it 27. 

Eng.—Union Lighterage Co. v. Lon- 
don Graving Dock Co., [1902] 2 Ch. 
557; Thomson v. Waterlow, ND 5 eats 
Eq. 36; Russell v. Hartford, L. R. 2 
Ba. 507; Langley v. Hammond, Te Re 
3 Exch. "161; Pearson v. Spencer, ease 
& Subd, 101 ECL 571, 121 Reprint 
827 [aff BES RO uma 113 ECL 761, 
122 Reprint 285]; Worthington v. 
Gimson, 2 E. & E. 618, 105 ECL 618, 
124 Reprint 232. 

ae —Peters v. Sinclair, 48 Can. S. 

57 {dism app 3 OntWN 1045, 4 Ont 
We 338, 23 OntWR 441]. 

Ont.—Harris v. Smith, 40 U. C. Q. 
TEN) Bi538 

48. Mass.—Thayer Payne, 2 
Cush, 327. 

N. J.—Fetters v. Humphreys, 18 N. 
J. Eq. 260 [aff 19 N. J. Eq. 471]. 

N. Y.—Lampman vy. Milks, 21 N. Y. 
505. 

Or.—German Sav., etc., Soc. v. Gor- 
don, 54 Or. 147, » hb2, 162 oe 736, 26 
LRANS 331 [elt. Cye 

Eng-—Pheysey v. Vicary, 16,M. & 
W. 484, 153 Reprint 1280. 

49. Conn. —Whiting v. Gaylord, 
66 Conn. 337, 34 A 85, 50 AmSR 87. 

Tll.—Gihak v. Klekr, wl Wy GAY aye ay 
NE 111. 

Me.—Watson v. French, 112 Me. 
371. 92 A 292, LRAI915C 355; Brown 
v. Dickey, 106 Me. 97, 75 A 382; War- 
ren v. Blake, 54 Me. 376, 89 AmD 748. 

Md.—Duvall Vv. Ridout, 124 Md. 193, 
92 A 209, LRA1915C 345; Biddison v. 
Aaron, 102 Md. 156, 62 A 523; Mit- 
chell v. Seipel, 53 Md. 251, 36 AmR 
404; James v. Jenkins, 34 Ma. 1, 6 
AmR 300. 

Mass.—Gorton-Pew Fisheries Co. 
v. Tolman, 210 Mass. 402, 97 NE 54, 
$8 LRANS 882; Philbrick v. Ewing, 97 


Vv. 
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Mass. 133; Randall v. McLaughlin, 10 
Allen 366; Carbrey v. Willis, 7 Allen 
364, 83 AmD 688. 

N. Bent ae Wilton R. Co., 24 


INES B 

N. J.—Denton v. Leddell, 23 N. J. 
Eq. 64 [aff 24 N, J. Eq. 5671; Fetters 
v. Putphreys, 18 N. J. Eq. 260 [aff 
19 -N. J. Eq. 471). 

N. Y.—Treadwell v. Inslee, 120 N. 
Y. 458, 24 NE 651; Reiners v. Young, 
109 N. Y. 648, 16 NE 368; Kellogg v 
Stout, 109 N. ¥, 647, 16 NE 683; Root 
v. Wadhams, 107 N. Y. 384, 14 NE 
281; Griffiths v. Morrison, 106 N. Y. 
165, 12 NE 580; Parsons v. Johnson, 
68 N. Y. 52, 23 AmR 149; Voorhees v. 


Burchard, 55 N. Y. 98 {aff 6 Lans. 
176]; Butterworth v Crawford, 46 N. 
Y. 34 7 AmR 352; Lampman v. 


9, 
Milks, 51 N. Y. 505. 
N. C.—Carmon v. Dick, sLV0eN:.. GC, 
305, 310, 87 SH 224; Latta v. Catawba 


Electric Co., 146 N. C. 285, 59 SE 
Pa.—Francies’ App., 96 Pa. 200; 


Henry v. Dunlap, 21 LancLRev 289. 

R. I.—O’Rorke v. Smith, 11 R. I. 
259, 23 AmR 440; Providence Tool Co. 
v. Corliss Steam gang ine a OAR seas 


564; Evans v. Dana, 7 R pass 
Eng. —Watts v. Kelson, t, 6 Ch. 
166; Brown v. Alabaster, i Ch. D. 


490: Russell v. Watts, 25 Ch. D. 559; 
Wheeldon v. Burrows, 12 Ch. D. 31; 
Suffield v. Brown, 4 De G. J. & S. 185, 
69 EngCh 143, 46 Reprint 888 [overr 
Pyer v. Carter, 1 H. & N. 916, 156 Re- 
print 1472]. 

Can.—Peters v. Sinclair, 48 Can. S. 
C. 57 [dism app 3 OntWN 1045, 4 
OntWN 338, 23 OntWR ref Hart v. 


MeMullen, 30 Can. 8S. C. 2 
N. S.—'Tanner v. iiseler. 40 Nix: 
250; Hart v. McMullin, 32 N. S. 340. 


[a] If it does not fulfill these re- 
quirements it is not a “way, easement 
or appurtenance” within a statute 
providing that every conveyance of 
land, unless an exception is specially 
made therein, shall be held and con- 
strued to include “all ways, ease- 
ments and appurtenances whatso- 
ever’ to the land therein comprised, 
belonging or in anywise appertaining, 
or with the same demised, held, used, 
occupied and enjoyed, or taken or 
known as part or parcel thereof. 
Peters v. Sinclair, 48 Can. S. C. 57 
[dism app 3 OntwN 1045, 4 OntWN 
338. 23 OntWR 441]. 

{b] Thus the owner of a lot can- 
not connect a sewer over the lands 
of an adjacent owner by virtue of an 
“appurtenant” easement, where there 
was no visible or apparent easement 
from such adjacent property when 
the owner thereof acquired it. Hey- 
men v. Biggs, 223 N. Y. 118, 119 NE 


50. See supra note 49, except New 
York cases. 

51. Simmons v. Cloonan, 81 N. Y. 
557; Matter of West One Hundred and 
Seventy- Seventh St., 135 App. Div. 
520, 120 NYS 354. 

52. Party walls see Party Walls 
[30 Ree 770 et seq.]. 

N. J.—Kelly v. ry ea at 43 N. 
J. aa 62, 10 A 276, [aff 46 N. J. Eq. 
605, $e A 128]; Denton v. 48 edaeil, 23 
N. J. Eq. 64 [are 24'N. J. Hq: 567]. 
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the dominant premises.4® In order that an easement 
may pass by implication it must be annexed to the 
estate granted, must be reasonably necessary for the 
beneficial enjoyment of the same, and must be in 
open, apparent use ;*° and according to the weight of 
authority they must be in continuous use at the time 
of the grant,°° although there are some decisions 
which deny the correctness of this proposition.>! 

[§ 109] (b) What Easements Continuous®>?—aa. 
Ditches and Drains. 
artificial open ditch or drain across it for the purpose 
of drainage and afterward sells either the upper or 
lower portion of the land without reference to the 
ditch, he cannot afterward stop up the: drain,®? and 
an attempt to do so by the occupant of the lower 
te.ement is ground for injunctive relief.5* But it is 
otherwise in the ease of a subterranean drain not 


Jf the owner of land makes an 


N. C.—Carmon v. Dick, 170 N._ C. 
305, 87 £&H 224 (dictum). 

Or. —Simmons v. Winters, 21 Or. 35, 
27 P 7, 28 AmSR 727 

8. C_—Crosland v. i aete, 32) S.C; 
1380, 10 SH 874 (recognizing rule). 

Utah. —Fayter v. North, 30 Utah 
156, 83 P 742, 6 LRANS 410. 

Va. —Sanderlin: v. Baxter, 76 Va. 
299, 44 AmR 16d. 

Eng .—Pyer v. Carter, 1H. & N. 916, 
156 Reprise 1472. 

Ont.—Israel v. Leith, 20 Ont. 361. 

See also Hall v. Morton, 125 Mo. A. 
315, 102 SW 570 (where plaintiff gave 
a mining lease of certain property 
which provided that all ores should 
be prepared for market and weighed 


on the premises. unless otherwise ver- 
mitted by grantors, and upon failure 


to comply with its terms lessors 
could declare the lease forfeited. it 
was necessary to use water in pre- 
paring the ore for market and this 
water was drawn into a pond to set- 
tle, from which part of it afterward 
flowed down a natural watercourse 
across plaintiff's other land, de-- 
fendant company afterward pur- 
chased of plaintiff the property cov- 
ered by the mining lease, secured a 
sublease to the mining right, and 
used the water course, as it had for- 
merly been used, to cairy off the ex- 
cess of water; and it was held that 
under tnIs purchase of the dominant 
estate and the lease created by plain- 
tiff, defendant company had the right 
to the enjoyment of the watercourse 


as it had existed before the pur- 
chase). 
{a] Drains.—(1) Where, at the 


time of a conveyance of a house and 
lot to complainant, there was a drain 
leading therefrom onto an adjoining 
lot, owned by complainant’s grantor, 
which passed from thence into the 
street in front of complainant’s prop- 
erty before connecting with the pub- 
lic sewer, the conveyance to com- 
plainant carried with it as an appur- 
tenani the right to maintain the drain 
as it then existed in such adjoining 
lot. Hess v. Kenney, 69 N. J. Eq. 138, 
61 A 464. (2) Where the owner of 
two or more adjoining houses sells 
and conveys one of tiem to a pur- 
chaser, such house is entitled to the 
benefit and subject to the burden of 
all existing drains communicating 
with the other house without any ex- 
press reservation or grant for that 
purpose. Pyer v. Corter, 1 H. & N. 
916, 156 Reprint 1472. 

{b] Implied reservation; degree of 
necessity.—A right to discharge wa- 
ter by ditch on a servient tenément 
may be claimed by express grant, by 
prescription, or by express or im- 
plied reservation in the conveyance 
of the land cover which the right is 
claimed; but to raise an implied res- 
ervation of such an easement in 
favor of the grantor of the alleged 
servient tenement the necessity of it 
to the dominant tenement retained 
by the grantor must be imperious. 
Crosland v. Rogers, 32 S. C. 130, 10 
SE 874. 
pie t See supra ncte 53; and infra § 
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open to observation and of which the purchaser has 
no notice;°® if the owner of land under which there 
1s such a drain conveys a part of it with full cove- 
nants of warranty, without reference to the drain, no 
easement is either granted or reserved.°® 
is especially applicable where the drain is not neces- 
sary to the enjoyment of the lot conveyed.*” 

{[§ 110] bb. Rights of Way. According to many 
decisions a right of way is not such a continuous ease- 
ment as will pass by implication upon the severance 
of an estate, inasmuch as it is enjoyed merely at in- 
tervals, leaving in the interim no visible sign of its 
But the distinction between ways and 
other easements which are enjoyed without any ac- 
tive intervention of the party entitled to enjoy them 
has not been uniformly regarded; and there are 


existence.°§ 


55. See infra note 56. 

56. Biddison v. Aaron, 102 Ma. 156, 
62 A 523; Carbrey v. Willis, 7 Allen 
(Mass.) 364, 83 AmD 688; Treadwell 
v. Inslee, 120 N. Y. 458, 24 NE 651 
{aff 46 Hun 399]; Butterwo;th v. 
Crawford, 46 N. Y. 349, 7 AmR 3852 
[rev 3 Daly 57]; Scott v. Beutel, 23 
Gratt. (64 Va.) 1. 


57. ‘Biddison v. Aaron, 102 Md. 156, 
62 A 523. 
68. Colo.—Ward v. Farwell, 6 Colo. 


66. 

Conn.—Whiting v. Gaylord, 86 
Conn. 337, 34 A. 85, 50 AmSR 87. 

D C.—May Vv. Smith, ATA, pCR 
McPherson v. Acker, ilk 1B) (Oe 150, 48 
AmR 749. 

La.—Cleris v. Tieman, 15 La, Ann. 
316; Fisk v. Haber, 7 La. Ann. 652; 


Quaglino v. Curren, 8 La. A. (Or- 
leans) 191. 
Me.—Stevens v. Orr, 69 Me. 323; 


hs a v. Blake, 54 Me. 276, 89 AmD 
4 

Md.—Mitchell v. Relber 53 Md. 251, 
aan ie 404; Oliver v. Hook, 47 Md. 

Mich.—Morgan v. Meuth, 60 Mich. 
238, 27 NW 509. 

Miss.—Bonelli_v. Blakemose, 66 
Miss. 136, 5 S 228, 14 AmSR 550. 

N. J_—Young v. Pennsylvania R. 
Com T20N. J. Be 94,, 62 A529: Stuy- 
vesant v. Woodruff, Sul ANP Late 10) 133, 57 
AmD 156; Kelly v. Dunning, 43 ING ope 
Eq. 62, 10 A 276 {aff 46 N. af, Eq. 605, 
22 A 1287; Fetters v. Humphreys, 19 
N. J. Eq 471 

N. M. Michelet v. Cole, 20 N. M. 
357, 149 P 310. 

N. Y.—Root v. Wadhams, 107 N. Y. 
384, 14 NE 281, 27 NY WklyDig 474 
[rev 35 Hun 37]; Longendyke v. An- 
derson, 101 N. y. 625 mem, 4 NE 629, 
1 Silv. A. 1; Parsons v. Johnson, 68 
N. Y. 62, 23 AmR 149. 

N. C.—-Milliken v. Denny, 141 N. C. 
224, 53 SE 867. 

R. I.—O’Rorke Vee SUntCh eel. wiv. 
259, 23 AmD 440. 

W. Va.—Hoffman v. Shoemaker, 69 
W. Va. 223, 71 SE 198, 34 LRANS 
tds Standiford v. Goudy, 6 W. Va. 

Eng.—Polden v. Bastard, lu. R. 1 o 
B. 156; Thomson v. Waterlow, TRG 
aq. 36; Brett v. Clowser, 5 GRP aD: 
3876; Langley v. Hammond, os ehaecs 
Iexch. 161; Whalley v. Thompson, 1 B. 
& P. 371, 126 Reprint 959; Pearson v. 
Spencer, 1 B. & S. 571, 101 ECL 571, 
121 Reprint 827 [aff 3 B. & S. 761, 113 
ECL 761, 122 Reprint 285]; Worthing- 
ton v. Gimson, 2 E. & E. 618. 105 ECL 
618, 121 Reprint 232; Dodd v. Bur- 
chell, 1 H. & C. 113, 158 Reprint 822; 
Daniel v. Anderson, 8 Jur. N.S. 328; 
Titchmarsh v. Royston Water Co., 
Ltd.. 81 L. T. Rep. N. S. 673; Pheysey 
v. Vicary, 16 M. & W. 484, 153 Re- 
print 1280. 

Ont.—Styles v. Towers, 1 OntWR 
533 (statutory). 

“There is a distinction between 
easements, such as a right of way or 
easements used from time to time, 
and easements of necessity or contin- 
uous easements. The cases recog- 
nize this distinction, and it is clear 


EASEMENTS 


This rule 


law that, upon a severance of tene- 
ments, easements used as of neces- 
sity, or in their nature continuous, 
will pass by implication of law with- 
out any words of grant; but with re- 
gard to easements which are used 
from time to time only, they do not 
pass, unless the owner, by appropri- 
ate language, shews an intention that 
they should pass.’”’ Polden v. Bastard, 
L. R. 1 &. B. 156, 161 (per Erle, C. J.). 

[a] Whe reason assigned (1) is 
that in the use of it there is involved 
the personal action of the owner in 
setting his foot upon it, or driving 
his team or cattle upon it. Hoffman 
v. Shoemaker, 69 W. Va. 223, 71 SE 
198, 34 LRANS 632. (2) The general 
principle is that no right in a way 
which has been used during the unity 
of ownership will pass upon the sev- 
erance of the tenements, unless 
proper terms are employed in the 
conveyance to show an intention to 
create the right de novo. Allers v. 
Back, 130 Md. 499, 100 A 781 (right to 
drain surface water); Duvall v. Rid- 
out, 124 Md. 193, 92 A 209, LRA1915C 
345; Stewart v. May, 119 Md. 10, 85 
A 957; Michelet v. Cole, 20 N. M. 357, 


149 P 310. 
59. See supra text; and note 58. 
60. I1l1—Smith v. Roath, 238 Ill. 


247, 87 NE 414, 128 AmSR 123; Martin 
v. Murphy, 221 Ill. 632, 77 NE 1126; 
Cihak v. Klekr, 117 Ill. 643, 7 NE 111. 


Ind.—Robinson v. Thrailkill, 110 
Ind. 117, 10 NE 647. 
Iowa.—Teachout v. Duffus, 141 


Iowa 466, 119 NW 983, 115 NW 1010; 
Thompson v. Miner, 30 Iowa 386. 

Md.—Dinneen v. Corporation for 
Relief of Widows, etc., 114 Md. 589, 
79 A 1021; Bliason v. Grove, 85 Md. 
215, 36 A 844. 

Mass.—Gorton-Pew Fisheries Co. 
v. Tolman, 210 Mass. 402, 97 NE 54, 
38 LRANS 882. 

Minn.—Ahern v. Hindman, 101 
Minn. 34, 111 NW 734 (which seems 
to recognize this rule). 

N. Y.—Mattes v. Frankel, 157 N. Y. 
603, 52 NE 585, 68 AmSR 804 [aff 65 
Hun 203, 20 NYS 145]; Spencer v. Kil- 
Mer, Lod) Nw Yess 45 NE 865; Paine 
v. Chandler, 134 N. Y. 385, 32 ‘NE 18, 
19 LRA 99 [aff 12 NYS 955 mem (aff 
Se be Huttemeier v. Albro, 18 


Oh.—Baker v. Rice, 56 Oh. St. 463, 
47 NE 653; Mosher v. Hibbs, 24 Oh. 
Cire Cl gaia 

Or.—German Sa av., Soc. 
Gordon, 54 Or. 147, 102 S 736, 26 LRA 
NS 331 

Pa,—Com. v. Burford, 225 Pa. 93, 73 
A 1064; Maubeck v. Jones, 190 Pa. 171, 
42 A 536; Cannon vy. Boyd, 73 Pa. 179; 
Overdeer v. Updegraff, 69 Pa. 110; 
Phillips v. Phillips, 48 Pa. 178, 86 
AmD 577; McCarty v. Kitchenman, 47 
Pa. 239, 86 AmD 538; Kieffer v. Im- 
hoff, 26 Pa. 438; Pervis v. Overlander, 
44 Pa. Super. 22; Building Assoc. v. 
Getty, 11 Phila. 305. 

Tenn.—Rightsell v. Hale, 90 Tenn. 
556, 18 SW 245. 


Eng.—Watts v. Kelson, L. a 6 Ch. 
166; Thomas v. Owen, 20 Q.B - D. 225; 
Ford v. Metropolitan, etc., R. Co., 17 
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cases, some of which are in jurisdictions the decisions 
of which sustain-the rule above stated,°® in which it 
has been held that ways which are visibly and perma- 
nently established on one part of an estate for the 
benefit of another will, upon a severance of the estate, 
pass as implied or constructive easements appurte- 
nant to the part of the estate for the benefit of which 
they were established.°° 
pass by implication if it is necessary to change the 
physical condition of the property in order to create 
the way claimed.* 
that a grant of a right of way cannot be inferred 
merely from the fact “that there isa way leading to 
the premises purchased,®? even though the grant of 
the land is with all privileges and appurtenances, for 
the use of the word ‘‘appurtenances,’’ although ap- 


But no such easement will 


In other cases it has been held 


Q. B. D. 12; Kay v. Oxley, L. R. 10 Q. 
B. 860; Brown v. Alabaster, 37 Ch. D. 
490; Bayley v. Great Western R. Co.,” 
26 Ch. D. 434; Barkshire v. Grubb, 18 
Ch. D. 616; Plant v. James, 5 B. & /Ad. 
791, 27 (ECE: 4333, 110) Reprint? 983 
{rev on other grounds 4 A. & E. 749, 
31 ECL 330, 111 Reprint 967, 10 ERC 
279]; Pearson v. Spencer, 3 B. & S. 
761, 113 ECL 761, 122 Reprint 285. 

{al Reason for this view.—(1) 
The way being a formed and inclosed 
road is considered a continuous and 
apparent easement which will pass 
by implied grant without any large 
general words or indeed without any 
general words at all. Cannon v. 
Boyd, 73 Pa. 179; Overdeer v. Upde- 
graff, 69 Pa. 110; Brown v. Alabaster, 
387 Ch. D. 490; Briggs v. Semmens, 19 
Ont. 522. (2) “It may be granted 
that the continuance of drains, wa- 
ter pipes, and mill races may more 
distinctly indicate their permanent 
and essential nature than a mere 
private way; but, when the perman- 
ency of the way is proved, confessed, 


or not disputed, this difference 
vanishes. They stand on the same 
footing.” Phillips v. Phillips, 48 Pa. 


178, 86 AmD 577, 581 [quot German 
Sav., etc., Soc. v. Gordon, 54 Or. 147, 
157, 102 P 736, 26 LRANS 331]. 

[b] -Thus (1) It has been said that 
a fenced way may well be considered 
as an apparent and continuous ease- 
ment, whereas a way having no vis- 
ible boundaries may not be. Mc- 
Pherson v. Acker, 11 D. C. 150, 48 
AmR 749; Phillips v. Phillips, 48 Pa. 
178, 86 AmD 577. (2) A way which 
leads to lands of the owner of the 
easement, is used solely for access 
to his land and is useless except in 
connection with it, is appendant to 
the land and is an inheritable estate 
which passes to the heirs and to all 
subsequent grantees. Schmidt v. 
Brown, 226 Ill. 590, 80 NE 1071, 117 
AmSR 261, 11. LRANS 457. 

fey] err the owner of a house and 
land makes a formed road over the 
land for the apparent use of the 
house and then conveys the house 
separately from the land with the 
ordinary general words, it seems that 
a right of way over the road will 
pass. Watts v. Kelson, L. R. 6 Ch. 
166; Langley v. Hammond, L. R. 3 
Exch. 161, In Watts v. Kelson, L. R. 
6 Ch. 166, 174 [quot and app Barkshire 
v. Grubb, 18 Ch. D. 616, 622], Mellish, 
Lia said: “We may also observe that, 
in Langley v. Hammond, supra. Baron 
Brawmell expressed an opinion, in 
which we concur, that even in the case 
of a right of way, if there was a 
formed road made over the alleged 
servient tenement, to and for the ap- 
parent use of the ‘dominant tenement, 
a right of way over such road might 
pass by a conveyance of the dominant 
tenement with the ordinary general 


words.’ 
61. Roe v. Siddons, 22 Q. B. D. 224. 
62. Stevens v. Orr, 69 Me. 323; 


Warren v. Blake, 54 Me. 276, 89 AmD 
748; Malsch v. Waggoner, 62 Wash. 
470, 477, 114 P 446 [quot hee Standi- 
ford v. Goudy, 6 W. Va. 364 


Yor later cases, developments and changes in the law see.cumulative Annotations, same title, page and note number, 
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propriate in the conveyance of an existing easement, 
is not sufficient to create one where none exists.*? 


[$ 111] (8) Convenience Not 


No implication of a grant of an easement arises from 
proof that the easement will be convenient in the 
occupation or use of the land granted,** the founda- 
tion of the easement being necessity and not conven- 


ience.®> 


[§ 112] (4) Degree of Necessity Required.®* In 
some cases it is held that easements will not pass by 
implication except in cases of strict necessity.6? 


ear Me.—Stevens v. Orr, 69 Me. 


Md.—Duvall v. Ridout, 124 Md. 193, 


92 A 209, Serko 345; Oliver v. 
Hook, 47 Mad. 301 
Miss.—Bonelli v. Blakemore, 66 


eS 136, 5 S 228, 14 AmSR 550. 
H.—Barker v. Clark, 4.N. H. 380, 
17 ND 428. 

N. J.—Stuyvesant v. Woodrow, 21 
N. J. L. 133, 57 AmD 156; Georke Co. 
v. Wadsworth, 73 N. J. Eq. 448, 68 A 
71; Hazeldine v. McVey, 67 N. J. Ea. 
275, 63. A 165; Fetters v. Humphreys, 
19 N. J2ILG: 471, 

N. Y.—Longendyke v. Anderson, 
101 N. Y. 625, 4 NE 629; Parsons v. 
Johnson, 68 N. Ys 62,23 "AmR 149. 
mn I.— Kenyon v. Nichols, anger eagle 

Vt.—Swasey v. Brooks, 30 Vt. 692. 

Wash.—Malsch v. Waggoner, 62 
Wash. 470, 477, 114 P 446 [quot Cyc]. 

W. Va.— Standiford v. Goudy, 6 W. 
Va. 364. 

64. -Mass.—McSweeney  v. 
185 Mass. 371, 70 NE 429. 

Mo.—Bussmeyer v. Tablonsky, 241 
Mo. 681, 693, 145 SW 772, 39 LRANS 
649, AnnCasi913C 1104 [quot eye}! 

N. J.—Fowler v. Wick, 74 N. J. Eq. 
603, 70 A 682; Brakely v. Sharp, 9 N. 
J. Eq. 9. 

N. Y.—-Heyman v. Biggs, 223 N. Y. 
118, oe NE 243; Ogden v. Jennings, 
62 N. Y. 526. 

N. C.—Cannon v. Dick, 170 N. C. 
305, 87 SH 224. 

Ont.—Ruetsch v. Spry, 14 SE L. 
233, 9 OntWR 696. 

See also infra § 111. 

“While absolute physical necessity 
need not be shown, as in the case of 
land-locked premises, or the support 
of a wali, there must be a Foscoe be 
rom 


Com., 


necessity, as distinguished 
mere convenience.” Wells v. Gar- 
butt, 132 N. Y. 430, 438, 30 NE 978. 

65.. See supra note 64 

66. See also infra § 112. 

67. Conn.—Robinson v. Clapp, 65 
Conn. 365, 32 A 939, 29 LRA 582. 


Me—Watson v. French, 112 Me. 
371, 92 A 290, LRA1915C 355; Doten 
v. Bartlett, 107 Me. 351, 78 A 456, 
32 LRANS ‘1075; Hildreth’ v. Googins, 
91 Me. 227, 39° A 550; Kingsley Ae 
Gouldsborough Land impr. Co., 
Me. 279, 29 A 1074, 25 LRA "500, 
Whitehouse v. Cummings, 83 Me. 91 
21 A 748, 28 AmSR 756; Stillwell v. 
Foster, 80 Me. 333, 14 A 731; Dolliff 
v. Boston, ete., R. Co., 68 Me. 173; 
Warren v. Blake, 54.Me. 276, 89 AmD 
748. 

Mass.—McSweeney v. Corm., 185 
Mass. 371, 70 NE 429; Cummings v. 
Perry, 169 Mass. 150, 47 NE 618, 38 
LRA 149; Johnson v. Knapp, 150 Mass. 
267, 23 NE 40; Buss v. Dyer, 125 Mass. 
287; PBandall v. McLaughlin, 10 Allen 
366; Carbrey v. Willis, 7 Allen 364, 83 
AmD 688; Nichols v. Luce, 24 Pick. 
102, 35 AmD 302. 

W. Va.—Shaver v. Edgell, 48 W. Va. 
502, 37 SE 664. 

Wis.—Miller v. Hoeschler, 126 Wis. 
263, 270, 105 NW 790, 8 LRANS 327. 

“Byen if in some extreme cases 
there must be any easement. other 
than right of way implied from neces- 
sity, that necessity must be so clear 
and absolute that without the ease- 
ment the grantee cannot in any rea- 
sonable sense be said to have ac- 
quired that which is expressly 
granted; such indeed as to render in- 
conceivable that the parties could 
have dealt in the matter without 
both intending that the easement be 
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Other eases state that an easement by implied grant 
can arise only in cases of ‘‘real necessity,’’6® or 
‘‘necessity ;’’°? and the weight of authority sustains 
a rule less exacting than that of strict and indispen- 
sable necessity, namely, that the degree of necessity 
is such merely as renders the easement necessary for 
the convenient and comfortable enjoyment of the 


property as it existed when the severance was made, 


joyment of the 


conferred. . . . Such strict limita- 
tion we believe to be in accord with 
the popular conception upon which 
real estate has been and is daily be- 
ing conveyed in Wisconsin and to 
be essential to easy and rapid de- 
velopment at least of our munici- 
palities.”” Miller v. Hoeschler, supra. 

{a] The test it has been said as 
to whether an easement claimed is 
one of necessity is whether the party 
claiming the right can at reasonable 
cost on his own estate, and without 
trespassing on his neighbors’, create 
a substitute. Watson v. French, 112 
Me. 371, 92° A 290, LRA1915C 355; 
Buss v. Dyer, 125 Mass, 287; Randall 
v. McLaughlin, 10 Allen (Mass.) 366; 
Thayer v. Payne, 2 Cush. (Mass ) 327. 

{b] Rule applied.—(1) In cases of 
right of way of necessity. See infra 
§ 117 et séq. (2) In cases of stair- 
ways. Stillwell v. Foster, 80 Me. 333, 

A 731. (3) In cases of drains. Dol- 
liff v. Boston, etc., R. Co., 68 Me. 173. 
(4) Where it did not appear that a 
water company would attempt to con- 
demn a way for its pipes to plaintiff’s 
property, even though it had the legal 
right to do so, plaintiff’s easement of 
necessity in a pipe running through 
defendant’s land and supplying him 
with water, cannot be defeated on the 
ground that it was unnecessary. Wat- 
son v. French, 112 Me. 371, 92 A 290, 
LRAI1915C 355. 

{[c] Easements not of strict neces- 
sity.—(1) The use as a dooryard of a 
piece of property adjoining a house 
and lot does not pass as an easement 
of necessity on the transfer of the 
house and lot. Miller v. Hoeschler, 
126 Wis. 263, 105 NW 790, 8 LRANS 
327. (2) Adjacent owners orally 
agreed to erect on their lots a two- 
story building, with a party wall and 
over the wall a common hallway for 
the second story, and a common 
stairway. The hallway was necessary 
for ventilation and light. One of the 
owners obstructed the hallway on his 
side of the building, interfering with 
light, ventilation, and passage. It 
was held that, since the interference 
might be remedied at a reasonable ex- 
pense by the owner, there was no im- 
plied easement of strict necessity. 
Binder v. Weinberg, 94 Miss. 817, 48 
S 1013. (3) Where on the severance 
of a tenement over which an open 
ditch or drain exists the purchaser 
can at a reasonable cost build another 
ditch or drain which will be equally 
beneficial, the right to use the old 


| drain will not pass by implication. 


Randall v. Mclaughlin, 10 Allen 
(Mass.) 366; Thayer v. Payne, 2 Cush. 
(Mass.) 327. 

68. Powell v. Sims, 5 W. Va. 1, 7, 
13 AmR 629 (a case of a claim to an 
easement of light. “In the applica- 
tion of this principle, doubtless, some 
embarrassment will sometimes be 
realized in determining the degree of 
necessity that ought to be required ts 
support the right to the easement, 
and each case must necessarily be 
settled on the facts and circumstances 
surrounding it’’). 

69. Turner v. Thompson, 58 Ga. 
268, 273, 24 AmR 497 (In this case 
the question of the existence of an 
easement of light by implied grant 
upon the severance of an estate was 
held to turn upon the necessity of 
such easement for the enjoyment of 
the estate conveyed. The court said: 
“The rooms would be almost useless 
without light. Can it be had by 
cutting windows elsewhere without 


not that it shall be absolutely necessary for the en- 


estate granted.7° In ascertaining 


what is reasonably necessary for the beneficial enjoy- 


ruining, endangering, or seriously in- 
juring the house he [the grantee] 
bought? Are the light and air so 
obstructed as to make the rooras use- 
less for the reasonable enjoyment 
for which she sold them? And can 
sufficient air. and light be derived 
from other windows opened, or which 
could, conveniently and without seri- 
ous detriment to the house, be opened 
to make the rooms reasonably use- 
ful and enjoyable for the purpose or 
use to which Turner, in his lifetime, 
had put them, and for which Thomp- 
son bought them? . . . The case, 
in our judgment, will turn on the an- 
swers of the jury, on evidence sub- 
mitted to them, to these questions’). 
70. U.S.—Himrod v. Ft. Pitt Min.,, 
etc., Co., 220 Fed. 80, 185 CCA 648; 
be S. v. Appleton, 24 F. Cas. No. 14,463, 
1 Sumn. 492. 
Ala.—Gaynor v. Bauer, 144 A'a. 448, 
39 S 749, 3 LRANS 1082. 
Cal.—Cave v. Crafts, ‘53 Cal, 135. 
D. C.—Wilson v. Riggs, 27 Ann. 550. 
Ill.—Adams v. Gordon, 265 Ill. 87, 
106 NE 517; Hankins v. Hendricks, 
247 Til. 517, 93 NE 428; Powers v. 
Heffernan, 233 Ill. 597, 84 NE 661, 16 
LRANS 5238, 122 AmSR 199; Martin v. 
Murphy, 221 Ill. 632, 77 NE 1126; 
Smith v. Young, 160 Ill. 163, 43 NE 
486; Newell v. Sass, 142 Ill. 104, 31 
NE 176; Cihak v. Klekr, 117 Ill. 643, 7 
a 111; Ingals v. Plamondon, 75 Ill. 
Ind.—John Hancock Mut. T:. Ins. Co. 
v. Sauteed 103 Ind. 582, 2 NE 188, 
53 AmR 550. 
Ky. oF leary v. Koch, 80 Ky. 391, 44 
AmR 484. 
Md.—Janes v. Jenkins, 34 Md. 1, 6 
AmR 300. 
Mass. ene v. Porter, 8 Allen 
1, 85 AmD 671 
Mich.—Flitcroft v. Sylvan Beach 
Resort Co., 157 Mich. 84, 121 NW 278 
(recognizing rule). 
Kelly v. Dunning, 43 N. J. Ha. 
ee nee. 276 [aff 46 N. J. Eq. 605, 
N. Y.—Paine v. Chandler, 184 N. Y. 
385, 32 NE 18, 19 LRA 99; Wells v. 
Garbutt, 132\ N.Y. 430, 30 NE 978; 
Simmons v. Cloonan, 81 N. Y. 5573 Olin 
v. Kingsbury, 181 App. Div. 248, 168 
NYS 766. 
Or.—German Sav., etc., Soc. v. Gor- 
pea: 54 Or. 147, 102 P 736, 26 LRANS 
Pa.—Cannon v. Boyd, 73 Pa. 179; 
Kieffer v. Imhoff, 26 Pa. 438. 
Tenn. Ret tes v. Hale, 90 Tenn. 
556, 18 SW 
Tex, Howell v. Bstes, 71 Tex. 690, 
12 SW 6 
Utah Morris v. Blunt, 49 Utah 
2435 161 Paya 
Vt.—McElroy v. McLeay, 71 Vt. 3 g, 
45 A 898; Goodall v. Godfrey, 53 Vt. 
219, 38 AmR 671. 
Wash.—Schumacher Vi “Brand, 712 
Wash. 543, 546, 130 P1145 [quot Cyc]. 
Ene.—Ewart v. Cochrane, 4 Macq. 
117, 10 ERC 60. 
fal What not reasonable neces- 
sity.—(1) An easement by implica- 
tion to maintain a ladder rack on the 
side of'a paint shop, so as to project 
Over an adjoining passageway, does 
not pass by deed of land on which is 
such shop, although there is no plece 
on the premises to store ladders. It 
is plainly not essential nor reason- 
ably necessary that all the tools of a 
house pdadinter’s trade be kept to- 
gether; and, as ladders are not used 
in the proposed enjoyment of the 
premises conveyed, it cannot be said 
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ment of the premises conveyed, the condition of the 
premises at the time of the severance of the title 


must be kept in view."! 


{[§ 113] 2. Implied Reservation. As regards i im- 
plied reservations of easements the matter stands on 
principle in a position very different from implied 
grants.”* If the grantor intends to reserve any right 
over the tenement granted it is his duty to reserve it 
To say that a grantor re- 
serves to himself in entirety that which may be bene- 
ficial to him, but which may be most injurious to his 
grantee, is quite contrary to the principle upon which 


expressly in the grant.78 
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an implied grant depends, which is that a grantor 


that their storage in or near the 
premises is necessary to the hbene- 
ficial enjoyment thereof which the 
law presumes the grantor intended 
the granvee should have. Sandford 
v. Bross, 76 N. H. 476, 84 A 936, 42 
LRANS 629. (2) Two persons, own- 
ing in cummon land on which were 
two houses, partitioned it by deed, 
giving each one of the kouses, the 
boundary line being in an alley be- 
tween the houses, and providing that 
the alley should be kept open for the 
use and benefit of the owners of the 
lots, forever, but making no mention 
of the drain and stairway on the di- 
viding line. It was held that it was 
not reasonably necessary that either 
grantee should have the part of the 
drain or stairway on the land of the 
other maintained, and that no ease- 
ment was to be implied. Gaynor v. 
Bauer, 144 Ala. 448, 39 S 749, 3 LRA 

NS 108%. (3) Where the cesspool 
with which a lot is provided is not 
shown to be inadequate, the lot owner 
is not entitled, on the ground of 
necessity, to connect the lot with a 
sewer system, by laying the pipes 
across the adjoining lots. Flitcraft 
v. Sylvan Beach Resort Co., 157 Mich. 
84, 121 NW 278. 

71. Greer v. Van Meter, 54 N. J. 
pie 270, 33 A 794. And see infra § 

72. Russell v. Watts, 25 Ch. D. 559, 
572; and infra note 74 

73. See infra note 74, 
ce D. C.— Wilson v. Riggs, 27 App. 

Ky.—McGurn v. Poesy etc., R. 
Co., 177 Ky. 835, 198 SW 2 

Miss.—Dabney Vv. child. “95 Miss. 
585, 48 S 897 [auot Cyc]. 

N. Y.—Paine v. Chandler, 134 N. Y. 
385, 32 NE 18, 19 LRA 99; ‘Herman v. 
Roberts, 119 N. Y. 37, 23 NE 442, 16 
AmSR 801, 7 LRA 226: Butterworth 
v. Crawford, 46 N. Y. 349, 7 AmR 352 
{rev 3 Daly 57]; Hill v. Bernheimer, 
718 Misc. 472, 140 NYS 35. 

Vt.—Howley v. Chaffee, 88 Vt. 468, 
93 A 120, LRA1915D 1010. 

Wash.—Schumacher v. Brand, 72 
Wash. 543, 130 P 1145 [quot Cyc]. 

Eng.—Brown v. Alabaster, 37 Ch. 
Hi 490; Russell v. Watts, 25 Ch. - 
aa 59; Wheeldon v. Burrows, 12 Ch. 


{al There is a clear distinction 
between implied grants and implied 
reservations.—(1) Howley v. Chaffee, 
88 Vt. 468, 93 A 120, LRA1915D 1010. 
(2) And this distinction is well 
founded in principle and well sup- 
ported by authority. Howley v. Chaf- 
fee, supra. (3) “As a grantor cannot 
derogate from his own grant, while 
a grantee may take the language of 
the deed most strongly in his favor, 
the law will imply an easement in 
favor of a grantee more readily. than 
it will in favor of a grantor.” Wells 
1 ae att 132 N. Y. 430, 435, 30 NE 

165. 


75. Ala.— Walker v. Clifford, 128 
Ala. 67, 29 S 588, 86 AmSR 74. 

Ark. Cherry Vv. Brizzolara, 89 Ark. 
309, 317, 116 SW 668, 21 LRANS 508 
[eit Cyc]. 

Pw hte .—Starrett v. Bandler, 165 NW 

Ky.—McGurn y. Louisville, etc., R. 
Co., 177 Ky. 835, 198 SW 222. 

69 Me. 323; 


— 


Warren v. Blake, 54 Me. 276, 89 AmD 
748. 

Md.—Jay v. Michael, 92 Md. 198, 48 
A 61; Burns v. Gallagher, 62 Md. 4625, 
Mitchell v. Seipel, 53 Md. 251, 36 AmR 
404. 

Mass.—Apsey v. Nash, 229 Mass. 77. 
118 NE 180; Sullivan v. Ryan, 130 
Mass. 116; Carbrey v. Willis, 7 Allen 
364, 838 AmD 688. 

Mich.—Covell v. Bright, 157 Mich. 
419, 424, 122 NW 101 [cit Cyc]. ; 

Miss.—Dabney v. Chiid, 95 Miss. 
585, 587, 48 S 897 [quot Cyc]. 

N. H.-Sanford v. Boss) )76,. NIH: 
476, 84 A 936, 42 LRANS 629; Choece- 
co PES Co. v. Whittier, 10 N. H. 305. 

Y.—Whyte v. Builders’ League, 
164, SNiaeA 429, 58 NE 517; Paine v. 
Chandler, 134 N. Y. 385, 32 NE 18, 19 
LRA 99; Wells v. Garbutt, 132 N. Y. 
430, 30 NE 978; Langdon v. New York, 
93 PINE Yesel 29. (ath i28i ius, wks 
NYWklyDig 289]; Runge v. Koch, 156 
App. Div. 217, 141 NYS 282; Bauman 
v. Wagner, 146 App. Div. 191, 130 
NYS 1016; Scrymser v. Phelps, 33 
Hun 474; ’Groténstein v. Kaplan, 90 
Misc. 403, 153 NYS 614; Lathrop v. 
Lytle, 84 Misc. 161, 145 NYS 906; banitl 
v. Bernheimer, 78 Misc. 472, 140 NYS 
365. Sloat We McDougal, 9 NYS 631; 
Shoemaker v. Shoemaker, 11 AbbN 
Cas 80; Burr v. Mills, 21 Wend. 290. 

Oh.—Meredith v. Frank, 56 Oh. St. 
479, 47 NE 656. 

S. C.—Crosland v. Rogers, 32 S. C. 
130, 10 SE 874. 

Vt.—Poronto vy. Sinnott, 89 Vt. 479, 
95 A 647; Hewley v. Chaffee, 88 Vt. 
468, 93 A 120, LRA1915D 1010. See 
also Goodall v. Godfrey, 53 Vt. 219, 
38 AmR 671 (the distinction between 
implied grants and implied reserva- 
tions is stated with apparent ap- 
proval, but the question is expressly 
reserved. But see Harwood v. Ben- 
ton, 32 Vt. 724, where the creation of 
an easerment by implied reservation 
is recoguized, the distinction being 
apparently ignored). 

Va.—Scott v. Beutel, 23 Gratt. (64 
Vas) ak 

Wash.—Cogswell v. Cogswell, 81 
Wash. 315, 319, 142 P 655 [quot Cyc]. 

Eng.—Crossley v. Lightowler, L. R. 
2 Ch. 478; Ford v. Metropolitan, etc., 
R..Co:, 17 Q:. B.D. 12; Ray. ve Hazel- 
dine, [1904] 2 Ch. 17; Union Lighter- 
age Co. v. London Graving Dock Co., 
[1902] 2 Ch. 557; Down v. Alabaster, 
37 Ch. D. 490; Russell v. Watts, 25 
Gh’ D. 5559's Wheeldon v. Burrows, 12 
eg 31; Gordon v. Ogilvie, 15 T. L. 
es a S.—Oland v. Mackintosh, 45 N. 

“Many rules of law are derived 
from fictions, and the rules of the 
French Code, which Mr. Gale has 
copied, are derived from the fiction 
of the owner of the entire heritage, 
which is afterwards severed, stand- 
ing in the relation of pére de famille, 
and impressing upon the different 
portions of his estate mutual serv- 
ices and obligations which actom- 
pany such portions when divided 
among them, or even as it is used in 
French law, when aliened to strang- 
ers. But this comparison of the dis- 
position of the owner of two tene- 
ments to the destination du pére de 
famille is a mere fanciful analogy, 
from which rules of law ought not to 


[§§ 112-113 


shall not derogate from, or render less effectual, his 
grant, or render that which he has granted less 
beneficial to his grantee." 
jurisdictions the rule is established that where there 
is a grant of land with full covenants of warranty 
without express reservation of easements, there can 
be no reservation by implication, unless the ease- 
ment is strictly one of necessity,’® for the operation 
of a plain grant not pretended to be otherwise than 
in conformity with the contract between the parties 
ought not to be limited and cut down by the fiction 
of an implied reservation.’® 


Accordingly in many 


This rule has been ex- 


be derived. And the analogy, if it be 
worth grave attention, fails in the 
case to be decided, for when the own- 
er of two tenements sells and con- 
veys one for an absolute estate there- 
in, he puts an end by contract to the 
relation which he had himself created 
between the tenement sold and the 
adjoining tenement; and discharges 
the teneinent so sold from any bur- 
den imposed upon it during his joint 
occupation; and the condition of such 
tenement is thenceforth determined 
by the contract of alienation, and not 
by the previous user of the vendor 
during such joint ownership.” Suffield 
v. Brown, 4 De G. J. & S. 185, 195, 69 
EngCh 1438, 46 Reprint 888. 

{a] Strict necessity explained.— 
“In a sense, no easement or quasi 
easement can well be absolutely 
necessary to any possible enjoyment 
of property. The most that can he 
required is that it be, in addition to 
being apparent and continuous, es- 
sential to use and enjoyment of the 
premises as permanently improved 
at the time of the conveyance of the 
servient estate. And this appears to 
be what is meant by the term ‘strict 
necessity,’ in defining easement re- 
served by implication. Warren v. 
Blake, 54 Me. 276, 89 AmD 748; Car- 
brey v. Willis, 7 Allen (Mass.) 3264, 83 
AmD 688; Kelly v. Dunning, 43 N. J. 
Eq. 62, 10 A 276; Jones on Hasements, 
§ 154; Burns v. Gallaghar, 62 Md. 462; 
Dunklee v. Wilton R. Co., 24 N. H. 
489. The term ‘necessity’ is to be 
understood as meaning that there 
could be no other reasonable mode of 
enjoying the dominant tenement 
without the easement.” Per Ladd, J. 
in Starrett v. Baudler, 181 Iowa 965, 
980, 165 NW 216, LRA1918B 528. 

{b] Easements of strict necessity. 
—(1) Where the owner of two adja- 
cent lots placed a building on one so 
that it encroached on the other and 
then sold the unimproved part, an 
implied easement was retained. This 
is so because the encroachment could 
be obviated only by tearing down the 
side of the building which encroaches 
and the wall which supports it. 
Grotenstein v. Kaplan, 90 Mise. 403, 
153 NYS 614. To same effect Starrett 
v. Baudler, 181 Iowa 965, 165 NW 216, 
LRA191§B 528. (2) Where an owner 
of an industrial building leased a 
wareroon: on the first floor and part 


of the basement containing a door- 


way, the iessee knowing that the em- 
ployees of the owner in charge of the 
heating plant were daily depending 
on the doorway, and that the system 
of ventilation could not be effective 
if the door were kept closed, and for 
several years the lessee made no ob- 
jection to the use by the employees 
of such doorway, a reservation to the 
owner of the right to the use of the 
doorway by employees and for ven- 
tilation was intended by both parties, 
and equity would enjoin the lessee 
from asserting exclusive control. 
Mancuso v. Riddlemoser Co., 117 Md. 
53. 82 A 1051, AnnCas1914A 84. 

76. Mitchell v. Seipel, 53 Md. 251, 
36 AmR 404; Burr v. Mills, 21 Wend. 
Oo Y.). 290; Suffield Vv. Brown, 4 De G. 

A S. 185, 69 EneCh 148, 46 Reprint 


aha] Land flowed by a mill dam.— 
Where the owner of land conveys 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number, 
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tended even to judicial sales.77 And it has been held 
that the grantor cannot in derogation of his grant 
claim an easement by implication in any part of the 
granted premises even to the extent of a use of such 
premises for the purposes of the easement shown to 
There are, however, 
a number of jurisdictions in which it is held that an 
easement will be reserved by implication where all 
the conditions and circumstances exist under which 
it would be ‘‘granted’’ by implication.79 
case of an implied reservation®® proof of reasonable 
necessity as distinguished from mere convenience is 
sufficient ;*1 it is not essential that there should be an 


exist at the date of the deed.7® 


away a portion of his premises, a 
part of which at the time of the 
conveyance is flowed by a mill dam 
belonging to him, and makes no reser- 
vation of the right to continue to 
flow the land, he loses the right and 
cannot set up an implied reservation. 
Burr v. Mills, 21 Wend. (N. Y.) 290. 

77. Oland v. Mackintosh, 45 N. S. 
18 (the conveyance by the sheriff had 
the same effect as a conveyance by 
one of the heirs, and the fact of the 
sale being a judicial one, made under 
the order of the court, made no dif- 
ference in the relations between the 
heirs; and plaintiff, in the absence of 
an express reservation to that effect, 
did not acquire the right to continue 
a drain established by the common 
owner and passing through the, lot 
purchased at the same sale by de- 
fendant). 

78. O’Brien v. Murphy, 189 Mass. 
peed 75 


NE 700. 
. Cal.—Cheda v. Bodkin, 173 Cal. 
7,158 P 1025; Jersey Farm Co. v. At- 
lanta Realty Co., 164 Cal, 412, 129 


-P 593 (under statutory provisions); 


‘Currier v. Howes, 103 Cal. 431, 


.for such easement; 


st 
521; Quinlan v. Noble, 75° Cal. 350, ibys 
a 69; Cave v. Crafts, 53 Cal. 135. 

Colo.—Croke v. American Nat. 
Bank, (A.) 70 P 229. 

Ill.—Powers v. Heffernan, 233 Ill. 
597, 84 NE 661, 122 AmSR 199, 16 
LRANS 523; Martin v. Murnvhy, 221 
Ill. 632, 77 NE 1126; Cihak v. Klekr, 
117 Tll. 643, 7 NE 111; Clarke v. Gaf- 
feney, 116 Ill. 362, 6 NE 689: Ingals 
v. Plamondon, 75 Ill. 118; Morrison 
v. King, 62 Ill. 30; McCann v. Day, 57 
Ill. 101; McEwan v. Baker, 98 Tll. A. 
271. 

Ind.—Ellis v. Bassett, 128 Ind. 118, 
27 NE 344, 25 AmSR 421; Parish v. 
Kaspare, 109 Ind. 586, 10 NE 109; John 
Hancock Mut. L. Ins. Co. v. Patter- 
son, 103 Ind. 582, 2 NE 188, pay AmR 
he eee v. Bentley, 6 Ind. . 663, 

Mich.—Smith v. Dresselhouse, 152 
Mich. 451, 116 NW 387. 

N. H.—Wentworth v. Philpot, 60 N. 
H. 193; Dunklee v. Wilton R. Co., 24 
N. H. 489. 

N. J.—Central R. Co. v. 
29UNe Seo 5 6K: 

Taylor v. Wright, (Ch.) 79 A 433; 
Greer v. Van Meter, 54 N. J. Eq. 270, 
33 A 794; Denton v. Leddell, 23 N. J. 
Eq. 64 [aff 24 N. J. Eq. 567]; Fetters 
v, Humphreys, 18 N. J. Eq. 260 [aff 
19 N. J. Eq. 471]. But ot dictum in 
‘Toothe v. Bryce, 50 N. Eq. F89, 25 
A 182 (disapproving iw rule stated 
in the text); Denman y. Mentz, 63 N. 
Tred e6l3, soo, Ae Lady (where the 
owner of two lots conveyed the 


Valentine, 


northerly one with a covenant against 75 


encumbrances, and there was on the 
southerly lot a building, with a win- 
dow facing north, the covenant nega- 
tived the reservation by implication 
of an easement of light and air, in 
the absence of an actual “necessity” 
the covenant 
against encumbrances negatives the 
idea of reservation by implication, 
except where the necessity is abso- 


lute). 

N. C.—Hair v. Downing, 96 N. C. 
172, 2 SE 520 

Pa.—Com. v. Burford, 225 Pa. 93, 73 
ie oN Manbeck v. Jones, 190 Pa. Ate, 
42 A 536; Ormsby v. Pinkerton, 159 
Pa. ee 28 A 300; Kemp v. dear 
vania R. Co., 156 Pa. 430, 26 A 1074; 


See also dicta in) 
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[§ 114] 


Principles—(a) 
Existence. 


Even in 


Grace M. E. Church v. Dobbins, 153 
Pa. -294,' 25 A’ 1120, 34 AmSR 706; 
Geible v. Smith, 146 Pa. 276, 23 A 437, 
28 AmSR 796; Pierce v. Cleland, 133 
Pa. 189, 19 A 352, 7 LRA 752; Zell v. 
Universalist SOcHald9) ePay 390, 13)A 
447, 4 AmSR 654; Cannon v. Boyd, 73 
Patt L795 Phillips v. Phillips, 48 Pa. 
178, 86 AmD 577; Seibert v. Levan, 8 
Pa. 3838, 49 AmD 525 (implied reser- 
vation Of waterway); Dzmura_ v. 
Gyurik, 41 Pa. Super. 398; Held v. Mc- 
Bride, 3 Pa. Super. 155; Bashore v. 
Swartz, 38 Pa. Co. 286; Baker v. Zeig- 
ler, 37 Pa. Co. 167; Hunter v. Wilcox, 
23 Pa. Co. 191; Berlew v. Dickinson, 
11 Kulp 94. 

S. C.—Crosland v. Rogers, 32 S. C. 
130, 10 SE 874 

Tenn. —Rightstell v. Hale, 90 Tenn. 
556, 18 SW 245. 

Vt.—Harwood v. Benton, 32 Vt. 724. 

Wis-—Galloway v. Bonesteel, 65 
Wis. 79, 26 NW 262, 56 ae 616; 
Jarstadt v. Smith, 51 Wis. 96, 8 NW 


yal “The principle is, that where 
the owner of two tenements sells one 
of them, or the owner of an entire 
estate sells a portion, the purchaser 
takes the tenement, or portion sold, 
with all the benefits and burdens 
which appear, at the time of the sale, 
to belong to it, as between it and the 
property which the vendor retains. 
This is one of the recognized modes 
by which an easement or servitude 
is created. No easement exists so 
long as there is a unity of owner- 
ship, because the owner ef the whole 
may, at any time, rearrange the qual- 
ities of the several parts. But the 
moment a severance occurs, by the 
sale of a part, the right of the owner 
to redistribute the properties of the 
respective portions ceases; and ease- 
ments or servitudes are created, cor- 
responding to the benefits and burdens 
mutually existing at the time of the 
sale. This is not a rule for the bene- 
fit of purchasers only, but is entirely 
reciprocal. Hence, if, instead of a 
benefit conferred, a burden has been 
imposed upon the portion sold, the 
purchaser, provided the marks of this 
burden are open and visible, takes the 
property with the servitude upon it. 
The parties are presumed to contract 
in reference to the condition of the 
property at the time of the sale, and 
neither has a right, by altering ar- 
rangements then openly existing, to 
change materially the relative value 
of the respective parts.” Lampman v. 
Milks, 21 N. Y. 505, 507 [quot with 
appr Martin v. Murphy, 221 Ill. 632, 
639, 77 NE 1126]. But see present 
New York rule supra text and note 


80. See supra text; and note 79. 

81. Powers v. Heffernan, 233 Ill. 
597, 84 NE 661, 122 AmSR 199, 16 
LRANS 523. 

82. Powers v. Heffernan, 233 Ill. 
597, 84 NE 661, 122 AmSR 199, 16 


LRANS 523. 

83. Light and air see Adjoining 
Landowners §§ 76-87. 

84. Cassens v. Meyer, 154 Iowa 
187, 134 NW 5438; Crosier v. Shack, 213 
Mags. 253, 100 NE 607, LRA1918A 260. 

[a] Thus while the necessity for 
an outlet to a highway may be the 
occasion for the purchase of a private 
way, it is not correct to say that the 
easement thus acquired is an ease- 
ment by necessity, which generally 


Implication®*—a, 


an express grant.®* 
far as the rule has been changed by statutory pro- 
vision,®> dependent upon an implied grant or reser- 
vation,®® and cannot exist where there was never any 
unity of ownership of the alleged dominant and servi- 
ent estates, for no one can have a way of necessity 
over the land of a stranger.®” 
out reference to any relations between the respective 
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absolute physical necessity .8? 
3. Particular Hasements Created by 


Ways of Necessity—(1) General 
Grant or Reservation as Basis of 


Ways of necessity cannot be founded on 


They are, however, except in so 


Necessity alone with- 


speaking, arises only in favor of the 
grantee against the grantor, and con- 
sists of a right to the grantee of an 
outlet over the lands of his grantor 
where the grantee has no other outlet. | 
Cassens v. Meyer, 154 Iowa 187, 134 
NW 543. 

85. See Private Roads [32, Cyc 368 
et seq]. 
Jann v. Standard Cement Co., 
A. 221, 102 NE 872; Crosier v- 
Shack, 213 Mass. 253, 100 NE 607, 
LRA1918A 260; MecIlquham vy. An- 
thony Wilkinson Live Stock Co., 18 
Wyo. 53, 104 P 20; and infra note 87. 

87. U. S.—Mack v. Lancashire Ins. 
Co., 4 Fed. 59, 2 McCrary 211. 

Ala.—Greenwood v. West, 171 Ala. 

463, 54 S 694; Trump v. McDonnell, 
120 Ala. 200, 24 S 353. 

Cal.—Bully Hill-Copper Min., etc., 
Co. v. Bruson, 4 Cal. A. 180, 87 P 237, 


239. 
Conn.—Woodworth v. Raymond, 51 
Conn, 70; Collins v. Prentice, 15 Conn. 


39, 423, 38 AmD 61. 

Ind.—Logan v. Stogsdale, 123 Ind. 
372, 24 NE 135, 8 LRA 58; Stewart v. 
Hartman, 46 Ind. 331. 

Me.—Stevens v. Orr, 69 ae 323; 
Trask v. Patterson, 29 Me. 

Md.—Oliver v. Hook, 47 aera. 301; 
Brice v. Randall, 7 Gill & J. 349. 

Mass.—Edward Hall Co. v. Dresser, 
168 Mass. 136, 46 NE 420; Richards v. 
Attleborough Branch R. Co., 153 Mass. 
120, 26 NE 418; Murphy v. Lee, 144 
Mass. 371, 11 NE 550; Stockwell v. 
Couillard, 129 Mass. 231; Nichols v. 
Luce, 24 Pick. 102, 35 AmD 302. 

Miss.—Pleas v. Thomas, 75 Miss. 
495, 22 S 820. 

Mo. —Cooper v. Maupin, 6 Mo. 624, 
35 AmD 456. 

N. H.—Quimby v. Straw, 71 N. H. 
160, 51 A 656; Ellis v. Blue Mountain 
Forrest. Assoc., 69 N. H. 385, 41 A 
856, 42 LRA 570; Kimball v. Cochecho 
R._Co., 27_N. H. 448, 59 AmD 387. 

N. Y.—Bridger v. Pearson, 45 N. Y. 


601. 

N. C.—Carmon v. Dick, 170 N. C. 
305, 87 SE 224; Roper Lumber Co. v. 
Richmond Cedar Works, 158 N. C. 161, 
73 SE 902. 

Oh.—Jones Fertilizing Co. v. Cleve- 
land, etc.,.R. Co., 2) OhS&CP 511, 7% 
OHNP 245. 

Okl.—Dudley v. Meggs, 54 Okl. 65, 
USS ys ia i 

Pa.—Bosch  v. 42 Pa. 


Super. 313. 

R. I.—Ex p. Young, 11 R. I. 636. 

Tenn.—McBurney vi Glenmary ~ 
Coal, ete., Co., 121 Tenn. 275, 118 SW 
694; McKinney v. Duncan, 120 Tenn. 
265,118 SW 683; Pearne v. Coal Creek 
ete., Co., 90 Tenn. 619, 18 SW 402. 

Vt.—Tracy v. Atherton, 35 Vt. 52, 
82 AmD 621. 

Va.—Linkenhoker v. Graybill, 80 
Va. 835. 

Wash.—Schulenbarger  v. John- 

8438, 35 


Hoffman, 


stone, 64 Wash. 202, 116 P 
LRANS 941. 

W. Va.—Gwinn v. Gwinn, 77 W. Va. 
281, 87 SE 371; Woolridge v. Cough- 
lin, 46 W. Va. 345, 33 SH 2338. 

Wyo.—Mcllquham Vv. Anthony 
Wilkinson: Live Stock Co., 18 Wyo. 58, 
104 P 20. 

Eng.—Proctor v. Hodgson, 10 Exch. 
824, 29 Eng L&Eg 453,156 Reprint 674; 
Titehmar sh v. Royston Water Co., 
64 J. P. 56; Bullard v. Harrison, 4 M. 
& S. 387, 105 Reprint 877. But see 
Dutton v. Tayler, Lutw. 1487, 125 Re- 


922 [19 Crs.) 


owners of the land is not sufficient to create this 


right.88 


[§ 115] (b) Convenience Not a Basis of Right.*° 
No implication of a grant of a right of way can arise 
from proof that the land granted cannot be conven- 
iently occupied without it;°° its foundation rests in 


print 819 (which seems to assert the 
doctrine that strict necessity alone is 
sufficient to maintain a way of neces- 
sity; an examination of the Fnglish 
cases above cited will, however, re- 
veal the fact that this is not now the 
law of England). 

[a] Rule applied.—(1) A right of 
way from necessity from one part of 
the claimant’s land to another part of 
the same tract over the land of a 
third person cannot exist. Cooper v. 
Maupin, 6 Mo. 624, 35 AmD 456. (2) 
A grantee of minerals has no way of 
necessity over land of a stranger to 
remove such minerals. McBurney v. 
Glenmary Coal,‘ etc., Co., 121 Tenn. 
275, 118 SW 694. 

{b] Where land is taken by con- 
demnation proceedings, no way of 
necessity arises, because there has 
been no grant from which it could be 
implied. See infra § 118. 

[ec] Originally part of public do- 
main.—“The mere fact that all of the 
land was originally part of the public 
domain and hence owned by a com- 
mon grantor cannot confer the pe- 
culiar right out of which a way from 
necessity arises.” Bully Hill Copper 
Min., etc., Co. v. Bruson, (Cal. A.) 87 
P 237, 238. 

88. Conn.—Collins v. Prentice, 15 
Conn. 39, 423, 38 AmD 61. 

Mass.—-Nichols v. Luce, 24 Pick. 
102, 85 AmD 302. 

N. H.—Ellis v. Blue Mountain For- 
est Assoc., 69 N. H. 385, 41 A 856, 42 
LRA 570. 

Tenn.—McBurney Vv. Glenmary 
fon ete., Co., 121 Tenn. 275, 118 SW 

Eng.—Bullard v. Harrison, 4 M. & 
S. 387, 105 Reprint 877. 

fa] The fact that one’s land is 
completely surrounded by the land 
of another does not of itself give the 
former a way of necessity over the 
land of the latter where there is no 
privity of ownership. Ellis v. Blue 
Mountain Forest Assoc., 69 N. H. 385, 
41 A 856, 42 LRA 570; McKinney v. 
Duncan, 120 Tenn. 265, 118 SW 683. 

89. See also Private Roads [32 


ee eer et seq]. 
U. S—wU. S. v. Rindge, 208 
For “(sila 620 [cit Cyc]. 

Ala,—Hill v. Wing, 193 Ala. 312, 69 
S 445; Walker v. Clifford, 128 Ala. 67, 
29S 588, 86 AmSR 74. 

Ark.—Belser v. Moore, 73 Ark. 296, 
84 SW 219. 

Cal.—Cassin vy. Cole, 153 Cal. 677, 
96. ee hs ripp Ve-Ourtis, cL Cal. 62, 
11 P 879; Carey v. Rae, 58 Cal. 159. 
SN ame Rete v. Selleck, 18 Conn. 

ils 

Ind.—Dudgeon vy. Bronson, 159 Ind. 
562, 64 NE 910, 65 NE 752, 95 AmSR 
oan’ Anderson v. Buchanan, 8 Ind. 

Towa.—Bauer v. Chamberlain, 159 
Iowa 12, 138 NW Cae Ward v. Rob- 
oregon, 17 vlowa £5 41 NW 603. 


Mitvhell 'Y. Pratt, 177 
: hy 197 SW 961; Bowman Vv. 
Wickliffe, 15 B. Mon. 84. 

Me.—Doten v. Bartlett, 107 Me. 351, 
78 A 456, 32 LRANS 1075; Hildreth v. 
Googins, 91 Me. 227, 39 A 550;'Kings- 
ley v. Gouldsborough Land Impr. Co., 
86 Me. 379, 92.A 1074, 25 LRA 502; 
Whitehouse v. Cuinmings, 83 Me. 91, 
21 A 743, 23 AmSR 756; Stevens v. 
Orr, 69 Me. 323; Warren v. Blake, 54 
Me. 276, 89 AmD 748; Trask v. Pat- 
terson, 29 Me. 499; Allen v. Kincaid, 


11 Me. 155. 

Mass.—Childs v. Boston, ete., R. 
Co., 213 Mass. 91, 99 NE 957, 48 LRA 
NS 378; Ipswich Grammar School v. 
Jeffrey’s Neck Pasture, 174 Mass. 
572; Oliver v. Pitman, 98 Mass. 46; 
Pettingill v. Porter, 8 Allen 1, 85 
Gayetty v. Bethune, 14 


AmD Gils 
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necessity, not in convenience.*t A party cannot have 


a way of necessity through the land of another when 


Mass. 49, 7 AmD 188. 

Miss.— Wills v. Reed, 86 Miss. 446, 
38 S 793 

Mo.—Jablonsky v. Wussler, 262 
Mo. 320, 171 SW 641; Bussmeyer v. 
Jablonsky, 241 Mo. 681, 693, 145 SW 
722,775, 39 LRANS 549, AnnCas1913C 
1104 [quot Cyeil; Field v. Mark, 125 
Mo. 502, 28 Sw 1004; Vossen v. 
Dautel, 116 Mo. 379, be Sw 734; 
Cooper. v. Maupin, 6 Mo. 624, 35 AmD 
456; Mullins v. Metropolitan Sty. 
Co., 126 Mo. A. 507, 104 SW 890 

N. H.—Batchelder v. State Capital 
coe 66 N. 386, 22 A 592 

708M Poll v. Wright, 3hNeed. 

Bas 


389. 

Y.—Paine v. Chandler, 134 N. Y. 
385, 39 NE 18, 19 LRA 99 [aff 12 
NYS 955 mem (aff 5 NYS oN 
Parsons v. Johnson, 68 N. Y. 62, 23 
AmR 149; Bauman’ v. Wagener, 146 
App. Div. "191, 130 NYS 1016; Staples 
v. Cornwall, 114 App. Div. 596, 99 
NYS 1009 [aft 190 N. Y. 506, 88 NE 
1132 mem]; Matter of New York 
City, 83 App. Div. 513, 82 NYS 417; 
Outerbridge v. Phelps, 45 N. Y. Super. 
555, 13: AbbNCas’ 117, 58 HowPr 7%; 
New York ie te etc., Co. v. Milnor, 
1 Barb. Ch. 

N. Ce Ronee “Lumber Co, v. Rich- 
mond Cedar Works, 158 N. C. 161, 73 
SE 902; Milliken v. Denny, 141 N.C. 
224, 231, 53 SE 867 {quot Cyc]. 

Oh.—Gill v. Trout, Tapp. 293; Jones 
Fertilizing Co. v. Cleveland, etc. R. 
Co., 2 OhS&CP 511, 7 OHNP 245. 

Or.—Lankin v. 'Terwilliger, 22 Or. 


97, 29 P 268. 
Pa.—Bascom v, Cannon, 158 Pa. 
225, 27 A 968; Francies’s App., 96 


Pa. 200; Ogden v. Grove, 38 Pa. 487; 
McDonald v. Lindall, 3 Rawle 492. 

Porto Rico.—Diaz v. Vasquez, 19 
Porto Rico 1094. 

R. I1.—Valley Falls Co. v. Dolan, 9 
15%, Se 489. 

C.—Bailey v. Gray, 53 S. C. 503, 
31 S15 354; Screven v. Gregorie, 42 3. 
Cc. L. 158, 64 AmD 747; Lawton v. 
Rivers, 13S. Cc. L. 445, 13 AmD 741; 
Seabrook v. King, 10 S. C. L. 140. 

Tex.—Alley v. Carleton, 29 Tex. 
74, 94 AmD 260; Williams v. Kuyken- 
dall, (Civ. A.) 151 SW 629. 

Vt.—Hyde v. Jainaica, 27 Vt. 443. 

Va.—Turner v. South, etc., Impr. 
Co., 118 Va. 720, 88 SE 85 

Wash.—Davison y. Columbia Lodge 
K. P., 90 Wash. 461, 156 P 383; Roe 
v. Walsh, 76 Wash. 148, 151, 135 P 
1031, 186 P 1146 |quot Cyc]; Malsch 
v. Waggoner, 62 Wash. 470, 477, 114 
P 446 [quot Cyc]; Jemo v. Tourist 
Hotel Co., 55 Wash. 595, 104 P 820, 
30 LRANS 926, 19 AnnCas 1199. 

Eng.—Titchmarsh v. Royston Wa- 
ter Co., 64 J. P. 56. 

Can.—Peters v. Sinclair, 48 Can. S. 
C. 57 [dism app 3 OntWN 1045, 4 
OntWN 338, 23 OntWR 441]. 
rh pect ph essai ek v. Love, 13 Man. 
: Ont.—Fitchett v. Mellow, 29 Ont. 

[a] The rule of strict necessity is 
applied to implied reservations. Paine 
v. Chandler, 134 N. Y. 385, 82 NE 18, 
19 LRA 99 [aff 12 NYS 955 mem (aff 
5 NYS 739)]. 

{[b] Degree of convenience imma- 
terial. Where it appears that one 
claiming a way of necessity over the 
land of another can easily reach a 
portion of his land by such way, 
but that otherwise it is necessary 
for him to cross a hill, which can 
only be done by making many turns 
and then with very light loads, he is 
not entitled to a way of necessity in- 
asmuch as mere inconvenience, how- 
ever great, is not sufficient to entitle 
one to such a way. Dee v. King, 73 
Vt. 375, 50 A 1109, 

[c] Construction of deed.—Where 


the necessary way to the highway can be obtained 
through his own land, however convenient and useful 
another way might be.°? And the same is true where 
he has a prescriptive right of way left over the land 


in plaintiff’s deed from the common 
grantor there was no right of way 
given Over. defendant’s land, and it 
did not /appear necessary to the use 
of plaintiff’s land, it was held that 
the fact that the common grantor had 
used defendant’s portion for a pass- 
ageway did not arfect the construc- 
tion of the deed. Bentley v. Mills, 
174 Mass. 469, 54 NE 885. 

91. See supra note 90. 

92. Ala.—wWalker v. Clifford, 128 
Ala. 67, 29 S 588, 86 AmSR 74; Trump 
v. McDonnell, 120 Ala. 200, 248 353; 
Motes v. Bates, 74 Ala. 374.! 

Ark.—Belser v. Moore, 73 Ark. 296, 
84 SW 219. 

Cal.—Corea v. Higuera, 153 Cal. 
451, 95 P 882, 17 LRANS 1018; Kripp 
v. Curtis, 71) Cals 62, 1i2P.8795- Carey; 
v. Rae, 58 Cal. 159; Ramirez v. Mc- 
Cormick, 4 Cal. 245; Bully Hill Cop- 
pee Min., etc., Co. v. Bruson, 4 Cal. 

A. 180, 87-P 237. 


Colo.—Smith v. Griffin, 14 Colo. 
429, 23 P 905. 
Conn.—Botsford v. Wallace, 69 


Conn. 263, 37 A 902. 
Ga.—Russell v. Napier, 82 Ga. 770, 
9 SE 746. y 
Ill.—-Sterricker v. McBride, 157 Ill. 


70, 41 NE 744. 

A ae oe v. Buchanan, 8 Ind. 
Iowa.—Ward v. Robertson, 77 Iowa 

159, 41 NW 603. 


Ky.—Mitchell v. Pratt, 177 Ky. 
438, 197 SW 961; Harris v. Caperton, 
141 Ky. 73, 132 ‘SW 157. 

Me.—Doten v. Bartlett, 107 Me. 351, 
78 A 456, 32 LRANS 1075; Allen v. 
Kincaid, 11 Me. 155. 


1 iia a v. Gallagher, 62 Md. 

Mass.—Childs v. Boston, etc., R. 
Co., 213 Mass. 91, 99 NE 957, 48 
LRANS 378; Oliver v. Pitman, 98 


Mass. 46; Parker v. Bennett, 11 Allen 
388; Nichols v. Luce, 24 Pick. 102, 
35 AmD 302; Gayetty v. Bethune, 14 
Mass. 49, 7 AmD 188. 

Mo. —Bussmeyer v. Jablonsky, 241 
Mo. 681, 693, 145 SW 772, 39 LRANS 
549, AnnCas1913C 1104 Tauot Cyels 
Vossen v. Dautel, 116 Mo. 379, 22 SW 
734; Cooper v. Maupin, 6 Mo. 624, 35 
AmD 456; Mullins v. Metropolitan. St. 
Ri iCos 126 Mo. A. 507, ewe Sw 890; 
Seidel v. Bloeser, 77 Mo. A. 172. 

Nebr.—Eng v. Olsen, 99 Nebr. 183, 
155 NW 796. 

N. H.—Quimby v. Straw, 71 N. H. 
160, 51 A 656; BEM v. State 
Capital Bank, 66 N. 386, 22 A 592. 

N. J.—Haskell v. Wrient, 23 N. J. 
Eq. 389; Fetters v. Humphreys, 18 N. 
Ja), Bq) 260 Sfatiy 19) NweIee man, 47145 
Heiser v. Martin, 9 N. J. L. J. 277. 

N. Y.—Kings County F. Ins. Co. v. 
Stevens, 101 N. Y. 411, 8 NE 353; 
Smyles v. Hastings, 22 N. Y. 217 [aft 
24 Barb. 44]; Matter of New York, 
83 App. Div. 513, 82 NYS 417; Palmer 
v. Palmer, 71 Hun 380, 24 NYS 613 
[rev on other grounds 150 N. Y. 139, 
44 NE 966, 55 arr get 653]; Outer- 
bridge v. Phelps, 45 N. Y. Super. 555, 
13 AbbNCas 117, 58 HowPr tte Hut- 
temeier v. Albro, 15° N. Super. 546 
[aff 18 N. Y. 48]; Swain a ‘Schonleben, 
109 NYS 223 fate 130 App. Div. 521, 
115 NYS 23 (aff 198 N. Y. 622 mem, 
92 NE 1103 mem)]; In re New York, 
4 Cow. 542; Underwood v. Stuyve- 
sant, 19 Jobns. 181, 10 AmD 215; 
New York L. Ins., éte., Co. v. Mil- 
nor, 1 Barb. Ch. 353. 

N. C.—Milliken v. Denny, 135 N. C. 
19, eg SE 132. 

h.—Jordan v, Breece Mfg. Co., 89 
Oh. St. 311, 106 NE 46; Meredith v. 
Frank, 56 Oh. St. 479, 47 NE 656; 
Jones Fertilizing Co. v. Cleveland, 
etc., R. Co., 2 OhS&CP 511, 7 OhNP 


Pa.—Francies’ 96 Pa. 200; 


App., 


F or later cases, developments and changes in the law see cumulative Annotations, same title, page and note 


number, 


-§§ 115-117] 


of another.°3 


way as one of necessity.% 


eation.?& 


[§ 116] 


/ 
Ogden v. Grove, 39 Pa. 487; McDonald 
v. Lindall, 3 Rawle 492; Sechrist v. 
Nie aes Borough, 45 Pa. Super. 

- C.—Screven v. Gregorie, 42 S. 
Cc. L. 158, 64 AmD 747; Jeter v. Mann, 
20 8 Cust: 641; Witter v. Harvey, 12 
Se, OM i orem ar AmD 650. 

Soe Vaowaly. (Cha A.) 
57 SW 412. 

Tex. sane v. Carleton, 29 Tex. 74, 
94 AmD 260. 

Vt.—Murphy v. Lincoln, 63 Vt. 278, 
ae 418; Plimpton v. Converse, 42.Vt. 

Va.—Ricks v. Scott, 117 Va. 370, 84 
SE 676. 

Wash.—Davison v. Columbia Lodge 
INGOs 8,4 Kee 2908 Wash. e461," 156, Pe 
383; Roe v. Walsh, 76 Wash. 148, 135 
P1031, 136 P 1146; Malsch v. Wag- 
goner, 62 Wash. 470, 477, 114 P 446 
[quot Cyc]; Jemo v. Tourist Hotel Co., 
55 Wash. 595, 104 P 820, 30 LRANS 
926, 19 AnnCas 1099. 

Wis.—Fischer v. Laack, 76 Wis. 
813, 45 NW 104. 

Wyo. —Mellquham y. Anthony Wil- 
kinson Live Stock Co., 18 Wyo. 53, 
104 P 20. 

Eng.—Dodd v. Burchell, 1 H. & C. 
118, 158 Reprint 822; Titchmarsh v. 
Royston Water Co., 64 J. P. 56. 

93. Leonard v. Leonard, 2 Allen 
(Mass.) 543; Bussmeyer v. Jablonsky, 
241 Mo. 681, 693, 145 SW 772, 39 
Bean 549, AnnCas19138C 1104 [quot 

vied. 

94. Staples v. Cornwall, 114 App. 
Div. 596, 99 NYS 1009 [aff 190 N. Y. 
506 mem, 83 NE 1132 mem]. 

95. Hildreth v. Googins, 91 Me. 
227, 29 A 550; Kingsley v. Goulds- 
borough Land Impr. Co., 86 Me. 279, 
29 A 1074, 25 LRA 502; Ipswich 
Grammar School v. Jeffery’s Neck 
Pasture, 174 Mass. 572, 55 NE 462; 
Bauman: v. Wagener, 146 App. Div. 
191, 130° NYS 1016; Turnbull v. 
Rivers, 14 S. Cc. L. 131, 15 AmD 622; 
Lawton v. Rivers, 13 S. C. L. 445, 13 
AmD 741. 

[a] In the leading case it was 
said: “In the present case the de- 
fendants’ land has navigable waters 
upon three sides of it. Over these 
waters there is a public right of 
travel. The defendants have the free 
use of these waters in going to and 
from their land. They have erected 
wharves, and own a steamboat which 
during certain portions of the year 
runs several times each day between 
there and Bar Harbor, and as oc- 
casion requires to Winter Harbor qn 
the east. To the latter place it is 
only three quarters of a mile, by the 
way of the road or by water. It 
might oftentimes be more convenient 
to pass over a highway, or across the 
plaintiff's premises, than be sub- 
jected to the inconvenience of using 
the waters of the sea. But this in- 
convenience is not such as the law 
requires to constitute a_ legal neces- 
sity for the way claimed.” Kingsley 
v. Gouldsborough Land Impr. Co., 86 
Me. 279, 281, 29 A 1074, 25 LRA 502. 

96. Tpswich Grammar School v. 
Neck Pasture, 174 Mass. 
r See also Jay v. 
Michael, 92 Md. 198. 48 A 61 (where 
the owner of a life estate in one 
piece of land which was surrounded 


So the fact that the property will be 
greatly depreciated in value if the way cannot be 
used does not authorize a judgment establishing the 
And the reasonable access 
to a highway over a navigable body of water pre- 
vents the maintenance of a way by necessity over the 
lands of another.®® But if it appears that the way 
by water is not available for the transportation of all 
such things as may be needed for the use of the land 
in a reasonable way, a way of necessity over the land 
will be deemed to be granted or reserved by impli- 


(c) Degree of Necessity Required.” 
In a number of decisions it is declared that the de- 
gree of necessity required is ‘‘strict necessity.’’8 


EASEMENTS 


[§ 117] (2) 


Stated. 


[19 ©. F.] . 923 


And it has been held that the foundation of the right 
to a way of necessity is the fact that the lands con- 
veyed are physically inaccessible except by passing 
over other lands.®? 
view that the necessity for the way cannot be limited 
to absolute physical necessity,! but that the degree of 
necessity required is a reasonable necessity and not 
an absolute physical necessity.? 


Other decisions maintain the 


On Sale of Land Surrounded by 


That of Grantor—(a) Rights of Grantee—aa. Rule 
When there is a conveyance of a tract of 


land and there is no means of access thereto or egress 


by another tract except at two points 
where it was bounded by water, con- 
veyed the surrounding tract, it was 
held that there was an implied reser- 
vation of a right of way. over the 
tract conveyed to the piece sur- 
rounded, although the deed contained 
full convenants of warranty). 

97. Sk! also supra § 106 

98. S. v. Rindge, 208 Fed. 611, 
620; Hui Vv. Wing; 193° Ala. 312,325, 
69S 445; Lapique v. Morrison, 29 Cal. 
A.. 136, 131% 154 P 881; Hildreth v. 
Googins, 91 Me. 227, 39 A 550; Kings- 
ley v. Gouldsborough Land Impr. Co., 
86 Me. 270, 29 A 1074, 25 LRA 502; 
Whitehouse v. Cummings, 83 Me. 91, 
21 A 743, 23 AmSR 756. 

“A right of way over another’s 
land is, in its final analysis, an in- 
terest therein, and when sought on 
behalf of a grantor contrary to his 
deed it should never be implied except 
in case of strict or extreme neces- 
sity.” U.S. v. Rindge, supra. 

“A way of necessity is of strict 
necessity, and must not be created 
by the party claiming the way.... 
The way sought as one of necessity 
must be_ indispensable. That the 
way sought is more convenient than 
another way already existing is no 
reason for obtaining it as a way of 
necessity.” Hill v. Wing, supra. 

“The right of way from necessity 
must be in fact what the term 
naturally imports, and cannot exist 
except in cases of strict necessity. It 
will not exist where a man can get 
to his property through his own land. 
That the way over his own land is 
too steep or too narrow, or that other 
and like difficulties exist, does not 
alter the case, and it is only where 
there is no way through his own land 
that a grantee can claim a right over 
that of his grantor. It must also ap- 
pear that the grantee has no other 

way.” lLapique v. worsen 29 Cal. 
A. 136, 1377-154 P 8 


99. Fitchett v. Meanie? 29 Ont. 6. 
1. Himrod v. Ft. Pitt’ Min., etc., 
Col, 220 ed. 80, 135 CCA 648: Pet- 


tingill v. Porter, 8 Allen (Mass.) 1, 
85 AmD 671; Paine v. Chandler, 134 
Neg Neocon OcmNE, 18) Mr LRA 99 [aff 
te NYS 955 mem (aff 5 NYS 739)]. 


Mda.—Zimmerman v. Cockey, 
us" Md. 491, 84 A 743. 
Mass.—Schmidt v. Quinn, 136 
Pet 575. 
Y.—Paine 


Vv. PE 134 N. 
n'a N86 32 NE 18, 19 LRA 99. 

W. Va. —Crotty v. New River, etc., 
Cons. Coal Co., 72 W. Va. 68, 78 SE 
233, 46 LRANS 173. 

Eng.—Bayley v. Great Western R. 
Com 26nChi Dw A528 
And see Smith, v. Griffin, 14 Colo. 


429, 23 P 905 (where Pettingill v. 
Porter, 8 Allen (Mass.) 1, 85 AmD 
671, is cited with approval. although 


the decision did not call for an ap- 
plication of the principle). 

[a] In a concrete application of 
this rule it has been held that a way 
of necessity over the lands Oro2 
grantor is implied in a deed, if, by 
reason of a physical obstruction to 
access to the granted land, the grantee 
cannot construct a road from a con- 
siderable portion thereof over the 
residue without an expenditure 
wholly disproportionate to the value 


therefrom except over the remaining land of the 
grantor, a way of necessity over such land is ordi- 
narily granted by implication of law,? and the grantor 


of the land. Crotty v. New River, 
etc., Cons. Coal Co., 72 W. Va. 68, 78 
SE 233, 46 LRANS 156 (“If the cost 
of the construction of a right of way 
or road out over a man’s own land 
would exceed the value of the land 
itself or be greatly disproportionate 
thereto, it may well Le supposed such 
means of access was not within the 
contemplation of the parties, and that 
a way out over the land of the grant- 
or was contemplated. That a road 
over the adjacent land of the grantor 
is more convenient and could be con- 
structed at a lighter cost than one 
over the grantee’s own land will not 
sustain a grant of such right on the 
theory of necessity, of course, but, 
if it is practically impossible to get 
out over the grantor’s own land, 
there is as clear a ca e of necessity, 
within the reasonable meaning of the 
term, as if it were surrounded by 
adjacent land of strangers; for, in 
the latter case, a right of way can 
generally be secured if a sufficient 
amount of money is offered for it, 
just as a road can be made up such 
a cliff as is described here by the 
expenditure of an amount of money 
wholly disproportionate to the value 
of the land and so great the grantee 
cannot be supposed ever to have in- 
tended to burden himself with it. 
Logically it is the necessity that 
gives rise to a grant by implication, 
not the character, or form or occasion 
thereof’’). 

3. Cal.—Mesmer v. Uharriet, 174 
Cal. 110, 162:P 104; Blum v. Weston, 
102 Cal. 362, 36 P 778, 41 AmSR 188; 
Barnard v. Lioyd, 85 Cal. 131, 24 P 
6583 (Kripp: v.— Curtis), 74. (Cale 
Soha Taylor v. Warnaky, 

Conn.—Myers v. Dunn, 49 Conn. 71; 
Collins y. Prentice, 15 Conn. 39, 38 
AmD 61. 

Del.—Derrickson v. Springer, 5 Del. 
21; Huggins v. McGregor, 1 Del. 447. 

Ill.—Rock Island, ete., R. Co. v. Di- 
mick, 144 Ill. 628, 32 NE 291,19 LRA 
105; Kuhiman v. Hecht, 77 Ill. 570; 
McEwan v. Baker; 98 Ill. A 271. 

Ind.—Ellis v. Bassett, 128 Ind. 118, 
27 NE 344, 25 AmSR 421; Logan v. 
Stogsdale. 123 Ind. 372, 24 NE 135, 
8 LRA 58; Steel v. Grigsby, 79 Ind. 
184; Stewart v. Hartman, 46 Ind. 331; 
Sanxay v. Hunger, 42 Ind. 44; Ander- 
son v. Buchanan, 8 Ind. 132; Thomas 
v. McCoy. 48 Ind. A. 403, 96 NE 14. 

Kan.—Mead v. Anderson, 40 Kan. 


203. 19 P 7.08. 
Ky.—Conley v. Fairchild, 142 Ky. 
271, 184 SW 142; Roland v. O’Neal, 


122 SW 827; Bentley v. Hamrton, 91 


Sw 266, 28 KyL 1083; Damron v. 
Damron, 119 Ky. 806, 84 SW 747, 
27 KyL 272; Estep v. Hammons, 104 
Ky. 144, 46 SW 715. 20 KyL 448; 


Beall v. Clore, 6 Bush 676; Thomas 
v. Bertram, 4 Bush 317; Hal! v. Mc- 
Leod, 2 Metc. 98, 74 AmD 400; Brown 
v. Burkenmeyer, 9 Dana 159, 32 AmD 


et Robinson v. Owsley, 5 Ky. Op. 
Me.—Anderson _y. Dyer, 197 Me. 
342. 78 A458. 


Md.—Zimmerman v. Cockey, 118 
Md. 491, 84 A 748. 

Mass.—Hart v. Deering, 222 Mass. 
407, 111 NE 37; New York, ete, R. 
Co. v. Railroad Comrs., 162 Mass. 81, 


924 [19C. J] 


eannot by a subsequent conveyance deprive his gran- 
Such right is vested in the grantee 
as an appurtenance to the estate granted.’ The rule 
requiring that an easement be continuous as a requi- 
site to a grant or reservation thereof by implication® 
does not apply to a way of necessity.’ In strictness 
the necessity does not create the way, but merely fur- 
nishes evidence of the real intention of the parties 
through whose agency the alienation is effected.® 
The doctrine under consideration is merely a famil- 
iar and oft-recurring application of a well settled 
rule heretofore adverted to® that wherever one con- 
veys property he also conveys whatever is necessary 


tee of the way.* 


38 NE 27; Schmidt v. Quinn, 136 
Mass. 575; Bass v. Edwards, 126 
Mass. 445; Oliver v. Dickinson, 100 


Mass. 114; Leonard v. Leonard, 2 
Allen 543; Brigham v. Smith, 4 Gray 
297, 64 AmD 76; Bowen v. Conner, 6 
Cush. 132; Nichols v. Luce, 24 Pick. 
102, 35 AmD 302; Newton v. Newton, 
17 Pick. 201; Gayetty v. Bethune, 14 


Mass. 49, 7 AmD 188; Pernam v. 
Wead, 2 Mass. 203, 3 AmD 43. 
Mich.—Bean Bean, 163 Mich. 
379, 128 NW 4138; Moore v. White, 
ey Mich. 460, 124 NW 62, 124 AmSR 
Miss.—Lamar County v. Elliott, 


107 Miss. 841, 66 S 203; Willis v. 
Reed, 88 Miss. 446, 38 S 782; Pleas 
v. Thomas, 75 Miss. 495, 22 S 820; 
Bonelli v. Blakemore, 66 Miss. 136, 
5 S 228, 14 AmSR 550; Lanier v. 
Booth, 50 Miss. 410. 

Mo.—Chase v. Hall, 41 Mo. A. 15. 

Mont.—Herrin v. Sieben, 46 Mont. 
226, 127_P-323. 

N. H.--Pingree v. McDuffie, 56 N. 
H. 306; Kimball v. Cochecho R. Co., 
27_N. H. 448, 59 AmD 387. 

N. J—Higbee Fishing Club v. At- 
lantic City Electric Co., 78 N J. Eq. 
434, 485, 79 A 326 [cit.Cyc]; Camp 
v. Whitman, 51 N. J. Eq. 467, 26 A 
917; French v. Smith, 40 N. J. Eq. 
, 3 A 1380; Love v. Stiles, 25 N. 
Eq. ooh 

N. Y.—¥Fritz v. Tompkins, 168 N. 
Y. 524, 61 NE 893 [rev 39 App. Div. 
73, 56 NYS 847 (rev 18 Misc. 514, 
41 NYS 985)1; Smyles v. Hastings, 
22 N. Y. 217; Simmons v. Sines, 4 
Abb. Dec. 246, 4 Keyes 153; Outer- 
bridge v. Phelps, 45 N. Y. Super. 555, 
13 AbbNCas 117, 58 HowPr 77: Holmes 
Vv. hehe 19 Wend. 507. 

NEC -<Milliken Vie Denny 1S5eNaiC: 
19, 47 SH 13 

Oh eo osbor v. Hibbs, 24 Ch. Cir. 

225 Pa. 93, 


Ct. 375. 
~ Pa.—Com. v. Burford, 
73 A 1064; Wissler v. Hershey, 23 Pa. 
333; March-Brownback Stove Co. v. 
BPvans, 9 Pa. Super. 597; Delevan v. 
Champlin, 4 LaekJur 259. 

Porto Rico.—Martinez v. Rvig, 23 
Porto Rico 426. 

R. J.—Hall v. Lawrence, Cae ReaLe 
218, 57 AmD 715. 

Tenn. —Pearne v. Coal Cree, etc., 
Co., 90 Tenn. 619, 18 SW 402; Right- 
sell v. Hale, 90 Tenn. 556, 18 SW 
245; Powell v. Ryley, 15 Lea 153; 
Brown v. Berry, 6 Coldw. 98; Clayton 
v. Wise, 1 Tenn. Civ. A. 62 0. 

Tex.—Sellers v. Texas Cent. R. Cos 
81 Tex. 458, 17 SW 32, 13 LRA 657: 
Howell v. Estes, 71 Tex. 690, 30 SW 
62; Alley v. Carleton, 29 Tex. 74, 
94 AmD 260; Bowington v. Williams, 
(Civ. A.) 166 SW 719; Williams v. 
Kuykendall, (Civ. A.) 151 SW 629; 
Sassman v. Collins, 53 Tex. Civ. A. 
71,115 SW 337; Kruegel v. Nitsechman, 
15 Tex. Civ. A. 641, 40 SW 68. 

Vt.—Dee v. King, 73 Vt. 375, 50 A 


1109; Willey v. Thwing, 68 Vt. 128, 
34 A 428. 

Va.—Scott v. Moore, 98 Va. 668, 
37 SE 342, 81 AmSR 749; Bond v. 


Willis, 84 Va. 796, 6 SE 136. 
Wash.—State_ v. OANA County, 
TiowWasn. 685, 137 P 9 
W. Va.—Gwinn v. aii ie WOR Va, 
el, nel SE Obl: BOYG [V. ar dclwina, 
40 W. Va. 282, 21 SIS 1020; Rogerson 


EASEMENTS 


grant,.'+ 


Nig hese 33 W. Va. 307, 10 SH 


Eng.—Wheeldon v. Burrows, 12 Ch. 
Dp eSilss Davsiesiev.yuSeCarrn ta. ants rods 
427; Holmes v. Goring, 
9 ECL 488, 130 Reprint 233: Skull v. 
Glenister, 16 C. B. N.S. 81, 111 ECL 
81, 143 Reprint 1055; Proctor v. Hodg- 
son, 10 Exch. 824,.29 EngL&Hq 453, 
156 Reprint 674; Staples v. Heydon, 
6 Mod. 1, 87 Reprint 768; Bullard v. 
Harrison, 4 M. & S. 387, 105 Reprint 
877; Buckby v. Coles, 5 Taunt 311. 
1 ECL 166, 128 Reprint 709; Morris v. 
PGEnS ton, 3 Taunt. 24, 1388 Reprint 


ge .—Huddleston v. Love, 13 Man. 
PiomOnGs 


“Take the common case of a man 
having a field, which he does not sell, 
in the midst of land which he sells; 
of course it is implied that he intends 
to have the power of using the field 
not sold, and not to give the exclusive 
right or control over it to the per- 
son to whom he sells the surrounding 
land, and a way over that is said to 
be a way of necessity, and that is 
reserved without express words as 
an implied reservation.” Russell v. 
eae 25° Ch. D..559, 573 (per Cotton, 

. Js) 

_ [a] Rule applied.—(1) One claim- 
ing lands under a mortgage fore- 
closure sale, to which access cannot 
be had except over the lands of third 
persons, or over the homestead of the 
mortgagor, which was included in the 
mortgage, but was not sold, because 
the proceeds of the other lands were 
sufficient to pay the debt, is entitled 
to a way of necessity over such home- 
stead, although the declaration of 
homestead was filed prior to the de- 
cree of foreciosure and although the 
statute provides that a homestead can 
be encumbered or conveyed only by 
an instrument signed by both husband 
and wife, and is exempt from execu- 
tion or forced sale. San Joaguin Val- 
ley Bank v. Dodge, 125 Cal. 77, 57 P 
687. (2) So where the owner has es- 
tablished and used a private way 
over his land which is the only means 
of access to his house from the high- 
way, such fact being known to the 
grantee of a portion of the land over 
which the way necessarily passes, the 
way is reserved from the grant by 
implreation, although it contains a 
covenant against encumbrances. 
Meredith v. Frank, 56 Oh. St. 479, 47 
NE 656. (3) Where, in partition of 
certain land by deed, it was recog- 
nized that two of the parcels which 
had no outlet to a highway were of 
less value than two others located on 
a highway, whereupon it was agreed 
that the coparceners to which the 
rear parcels were conveyed should 
have a right of way over the two 
front parcels to the highway, such 
way rested in implied grant as a way 
of necessity, although it was not men- 
tioned in the partition deeds, and was 
not a mere parol license. Graham v. 
Olson, 116 Mo. A. 272,92 SW 728. (4) 
Where a city grants a wharf owned 
by it, an easement for aecess to the 
wharf over adjacent land of the city 
under water passes by necessary im- 
plication as incident and appurtenant 
to the thing granted. Langdon v. 


ges aerhe pee v. Rankin, 


for its beneficial use and enjoyment.?° 
words under the circumstances adverted to, the 
grantee and those claiming under him have a right 
of way to the grantor’s land as an incident of the 
The presumption of law is that it was not 
the intention of the parties that one should convey 
land to the other in such a way that the grantee could 
derive no benefit from the conveyance, nor that the 
vendor should so convey a portion as to deprive him- 
self of the enjoyment of the remainder.‘? However, 
the presumption that a way of necessity is created 
by a conveyance under the circumstances under con- 
sideration is one of fact, and whether or not the grant 


2 Bing. 76, 


In other 


New York, 93 N. Y. 129 [aff 28 Hun 
158, 16 NYWklyDig 289]. (5) Where 
a deed reserved a graveyard, in use 
for fifty years, surrounded by land 
conveyed, and connected with a public 
road by a well defined roadway, the 
way over defendant’s land, being in- 
dispensably necessary, was reserved 
by implication, although the deed was 
Silent on the question. Stamper v. 
McNabb, 172 Ky. 253, 189 SW 216. 
4. Zimmerman v. Cockey, 118 Md. 
491, 84 A 743. 
5. Mesmer v. Uharriet, 174 Cal. 
162: P) 104°" Kripp. vo Curtis; 1 
nA yee la eo AD 
See supra §:108. 
Hoffman v. Shoemaker, 69 W. 


Va. 233, 71 SE 198, 34 LRANS 632. 

8. Conn.—Woodworth v. Raymond 
51 Conn. 70; Collins v. Prentice, 15 
Conn. 39, 38 AmD 61. , 

Me.—Anderson v. Dyer, 107 Me 
342, 78 A 453; Whitehouse v. Cum- 
Dunes, 83 Me. 91, 21 A 743, 28 AmSR 

Mass.—Nichols v. Luce, 24 Pick. 
102. 103, 25 AmD 302 

N. G.-Carmon vy. ‘Dick, L' 0, Nee 
305, 87 SE 224. 

Oh.—Jones Fertilizing Co. v. Cleve- 
land,: @tc., atv.) CO ue OnS&Cr {bit 17 
OhHNP 245. P 

Pa.—Prowattain v. Philadelphia, 17 
Phila. 158. 

Eng.—Dutton v. Tayler, Lutw. 1847, 
125 Reprint 819; Pomfret v. Ricroft, 
1 Saund. 321, 85 Reprint 454, 10 ERC 


“Necessity is only a circumstance 
resorted to for the purpose of show- 
ing the intention of the parties, and 
raising an implication of a grant.’”’ 
Nichols v. Luce, supra. 

9. See supra § 91; infra § 135. 

10. Wills v. Reed, 86 Misc. 446, 
452, 38 S 793% Holman v. Patterson, 
34 Tex. Civ. A. 244, 78. SW 989s 
Gwinn vy. Gwinn, 77 W. Va. 281, 87 
SE 371. 

“That is because the existence of 
such way is necessary to thé use and 
enjoyment of the granted estate, and 
hence, by operation of law, is in- 
cluded in the grant.” Wills v. Reed, 


supra 

1. * 111.—Rock Island, etc.. R. Co. v 
Dimick, 144 Ill. 628, 32 NE 291, 15 
eerone 105; McEwan v. Baker, 98’ Ill. 

Me.—Anderson v. Dyer, 107 Me. 342, 
78 A 453; Whitehouse v. Cummings, 
83 Me. 91, 21 A 743, 23 AmSR 756. 

Mass.—Brigham v. Smith, 4 Gray 
297, 64 AmD 76; Nichols v. Luce, 
24 Pick. 102, 35 AmD 302. 

N. Y.—Paimer v. Palmer, 150 N. 
Y. 139, 44 NE*966, 55 AmSR 653. 

N. C.—Carmon vy. Dick, 170 N. C. 
305. 87 SE 224. 

Tenn.—Pearne v. Coal Creek Min., 
etc., Co., 90 Tenn. 619, 18 SW 402; 
Rightsell v. Hale, 90 Tenn. 556, 18 
Sw 245. 

W. Va.—Uhl v. Ohio River R. Co., 
47 W. Va. 59, 34 SE 934. 
Wng.—Pearson v. Spencer, 1 B. & 
S. 571, 101 ECL 571, 121 Reprint 827 
{aff 3 B. & S. 761, 122 Reprint 285]. 

Man.—Huddlestone v. Love, 13 Man. 


432. 
12. Cal.—Taylor v. Warnaky, 55 
Cal. “350 


Conn.—Myers v, Dunn, 49 Conn. 71; 


Seeley v. Bishop, 19 Conn. 128; Col- 
aa 


For tated cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 117-119] 


is to be implied in a given case depends upon the 
terms of the deed, and the facts in that case.1? 

bb. Extent and Limits of Rule—(aa) 
In ascertaining the extent and limits of 
the general rule above stated,!* certain facts and 
circumstances have been considered, which among 
others'> are the fact grantee may exercise the right 
of eminent domain,’® the fact that part of the estate 
is taken for public purposes,” the fact that a private 
way may be laid out under a statute not abrogating 
the common-law rule as to ways by necessity,!® the 
fact that the sale is of one of two tracts separated 


[§ 118] 
In General. 


lins v. Prentice, 15 Conn. 423. 
Ind.—Stewart v. Hartman, 46 Ind. 


231. 
Kan.—Mead v. Anderson, 40 Kan, 
203, 19 P 708. 


Me.—Whitehouse v. Cummings, 83 
Me. 91, 21 A 743, 23 AmSR 756; War- 
ren v. Blake, 54 Me. 276, 89 AmD 748; 
Trask v. Patterson, 29 NE 499. 

Mass.—Bass v. Edwards, 126 Mass. 
445; Buss v. Dyer, 125 Mass. 287; 
oie v. Luce, 24 Pick. 102, 35 AmD 


nN per eeDP see v. McDuffie, 56 N. 
‘'N. Y.—Smylesg vy. Hastings, 22 N. Y. 
217; Holmes v. Seely, 19 Wend. 507; 


New York L. Ins. etc... Cox v. Mil- 
HOR. 1 Barb. Ch. 353. 
Pa.—Prowattain v. Philadelphia, 


17 Phila. 158. 

Vt.—Tracy v. Atherton, 35 Vt. 52, 
82 AmD 621. 

Eng.—Holmes v. Goring, 2 Bing. 
76, 9 BCL 488, 130 Reprint 233; Clark 
v. Cogge, Cro. Jac. Le sneadro) Keprint 
149; Proctor v. Hodgson, 10 Exch. 
B24. 29 EngL&Eq 453, 156 Reprint 


Trhe foundation of this rule regard- 
fing ways of necessity is said to be a 
fiction of law, by which a grant or 
reservation is implied, to meet a spe- 
cial emergency, on grounds of public 
policy, in order that no land be left 
inaccessible for the purposes of cul- 
tivation.” Howley v. Chaffee, 88 Vt. 
468, 473, 93 A 120, LRA1915D 1010. 

13. Anderson v. Dyer, 107 Me. 342, 
78 A 453. 

14. See supra § 117. 

15. See cases infra this note. 

[a] Implied agreement excluded 
by express agreement.—Although a 
tract of land sold by the grantor is 
entirely surrounded by remaining 
lands of the grantor, no way of neces- 
sity exists by implication: (1) Where 
at the time of the sale it is expressly 
agreed that the grantee shall have a 
license to use a way over remaining 
land of the grantor which may be 
revoked at the grantor’s pleasure. 
Golden v. Rupard, 80 SW 162, 25 KyL 
2125. To same effect Parsons v. New 
York, etc., R. Co., 216 Mass. 269, 103 
NE 693. See also Haskell v. Wright, 
23 N. J. Eq. 389 (the grantee accepted 
a conveyance with a restricted] right 
of way to the land purchased, and it 
was held that he was not entitled to 
a way by necessity). (2) Where 
the grantee agrees even verbally not 
to claim a way. Lebus v. Boston, 107 
Ky. 98, 51 SW 609, 21 KyL 411, 52 SW 
956, 93 AmSR 533, 47 LRA 79. 

Method of alienation see 

119. 

: When the necessity must arise see 
infra § 120. 

16. Lamar County v. Elliott, 107 
Miss. 841, 66 S 203 (the general rule 
applies, although the grantee was en- 
titled’ to exercise the right of emi- 
nent domain). 

17. See cases infra this note. 

[a] Under eminent domain.—(1) 
‘Where a portion of an estate is taken 
for public purposes, no way by neces- 
sity over the portion taken arises in 
favor of the part remaining. since 
the taking is by virtue of a power 
whose exercise has but one iimita- 
tion, that compensation should be 
made for the value of what is taken 
and for the injury to all thot re- 
mains (Prowattain v. Philadelphia, 
17 Phila. (Pa.) 158; Tracy v. Ather- 
ton, 35 Vt. 52, 82 AmD 621), (2) and 


infra 


EASEMENTS 
by land of a 


for the further reason that there has 
been no grant from which it could be 
implied (Banks vy. School Directors, 
194 Ill. 247, 62 NE 604). (3) Wherea 
grantor in a deed excepted from the 
land conveyed a strip one hundred 
feet wide through it, theretofore tak- 
en by a railroad company under con- 
demnation proceedings under a stat- 
ute by which the railroad obtained 
title in fee, it was held that the 
grantee was not entitled to a way of 
necessity from one part of the land 
to another divided by the strip a 
condemned. Atchison, ete., R. Co. 

Conlon, 62 Kan. 416, 63 P 432, 53 LRA 


781. 

18. Blum v. Weston, 102 Cal. 362, 
36 P 778, 41 AmSR 188; Coilins v. 
Prentice, 15 Conn. 39, 38 AmD 61; 
Pernam v. Wead, 2 Mass. 2038, 3 AmD 
43 (all holding that a way by neces- 
sity is not affected by the fact that 
a private way may be laid out un- 
der a statute the terms of which do 
not expressly change the common law 
as to ways by necessity). But see 
Mead v. Anderson, 40 Kan. 203, 19 P 
708 (where it was said that under 
some circumstances the right to a 
way would be such only as was given 
by the statute). 

19. Leonard v. Leonard, 2 Allen 
(Mass.) 5438 (if the owner of two 
tracts of land, one of which abuts on 
a public road and is separated from 
the other by land of another owner 
over which he has a _ prescriptive 
right of way sells one of the tracts 
which is bounded on all sides by 
lands of other persons, the grant car- 
ries the prescriptive right of way 
over the third persons’ land and a 
way of necessity over the tract of the 
grantor abutting on the public road). 

20. See cases infra this note. 

{a] Under a government grant.— 
(1) It has been held that the doctrine 
as to a way by necessity does not 
apply where unsettled lands have 
been granted by a state. Pearne v. 
Coal Creek, etc., Co., 90 Tenn. 619, 18 
SW 402 (the reason for this view is 
that establishment and maintenance 
of public roads penetrating every 
neighborhood and sufficiently numer- 
ous to meet the general wants of the 
citizens are provided by statute. “‘Be- 
yond this, and the full protection of 
the. title conferred, she owes’ her 
grantees, as such, no duty or obliga- 
tion. It would be ruinous to estab- 
lish the precedent contended for, 
since by it every grantee from the 
earliest history of the State, and 
those who succeed to his title, would 
have an implied right of way over all 
surrounding and adjacent lands held 
under junior grants, even to the ut- 
most limits of the State’). (2) But 
it also has been held that a sale of 
public land by the United States car- 
ries with it, where such land is sur- 
rounded by other public land, a way 
to the land bought. Snyder v. War- 
ford, 11 Mo. 513, 49 AmD 94 (the rea- 
son for the latter view is that a 
way of necessity exists after unity 
of possession of the close to which 
and the close over which the way 
exists, and after a subsequent sever- 


ance). 
Ate v. O’Brien, 69 Cal. 199, 


21. 
10 P 

[a] , Leading to byroad.—A right 
of way of necessity may be acquired 
over the land of another, although 
the road to which the way leads is 
not a county road, but a mere by- 
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third person,}® the fact that the sale is 
of public land,?° and the fact that the way of neces- 
sity does not lead to a highway.?t 

[§ 119] (bb) Method of Alienation. 
od of alienation to create or transfer a right of way 
by necessity is not material.?? 
be legal or equitable,?* and the rule governing ways 
by necessity has been held to apply to a devise of 
land as well as to conveyances inter vivos.24 Also a 
way of necessity may arise by acts of the party own- 
ing the land?® or it may arise by judicial decree or 
sale under a decree,?° or by sale under an execu- 


The meth- 


The conveyance may 


! 
road open to the public. Cheney v. 
O’Brien, 69 Cal. 199, 10 P 479. 

22. See cases infra this section. 

23. Simnions v. Sines, 4 Abb. Dec. 
(N. Y.) 246, 4 Keyes 153; Brown v. 
Kemp, 46 Or. 517, 81 P 236 

[a] An equitable grant with right 
to possession of land may entitle ‘the 
grantee to a way by necessity. Sim- 
mons v. Sines, 4 Abb. Dec. (N. Y.) 
246, 4 Keyes 158. 

24. Conover v. Cade, 184 Ind. 604, 
112 NE 7. 

25. Cal.—Taylor v. Warnaky, 55 
Cal. 350. 

Conn.—Woodworth v. Raymond, 51 
Conn. 70; Myers v. Dunn, 49 Conn. 
TAS Seeley v. Bishop, 19 Conn. 128; 
Collins v. Prentice, 15 Conn. 423: 
Collins v. Prentice, 15 Conn. 39, 38 
AmD 61. 

Nee aes hr Albena v. Hartman, 46 Ind. 

Kan.—Mead v. Anderson, 40 Kan. 
203,19 P 708: 

Me.—Whitehouse v. Cummings, 83 
Me. 91, 21 A 743, 23 AmSR 756; War- 
Bt v. Blake, 54 Me. 276, 89° AmD 

Mass.—Bass v. Edwards, 126 Mass. 
445; Buss _v. Dyer, 125 Mass. 287; 
Nichols v. Luce; 24 Pick, 102, 25 AmD 

Miss.—Pleas v. Thomas, 75 Miss. 
495, 22 S 820. 

Mo.—Cooper v. Maupin, 6 Mo. 624, 
35 AmD 456. 

N. H.—Pingree v. McDuffie, 56 N. 


H. 30 ie 

N. Y.—Smyles v. Hastings, 22 N. 
Y. 217; Holmes v. Seely, 19 Wend. 
507; New York L. Ins: ete: Co.s ve 
Milnor, 1 Barb. Ch. 353. 

Oh.—-Jones Fertilizing Co. v. Cleve- 
land, yetc., - re" Co.) 2) -OnS&CP olin? 
OhNP 245. 

Pa.—Prowattain v. Philadelphia, 17 
Phila Voss. 

Vt.—Tracy v. Atherton, 35 Vt. 52, 
82 AmD 621. 

Va.—Scott v. Moore, 98 Va. 68, 37 
SE 342, 81 AmSR 749. 

W. Va.—Wooldridge v. Coughlin, 46 
W.. Va.-345;-33 SH 2383. 

Eng.—Holmes v. Goring, 2 Bing. 
76, 9 ECL 488, 180 Reprint 233; Clark 
v. Cogge, Cro. Jac. 170, 79 Reprint 
149; Proctor v. Hodgson, 10 Exch. 
824, 29 EngL&Eq 453, 156 Reprint 
674; Dutton v. Tayler, Lutw. 1487, 
125 Reprint 819; Bullard v. Harrison, 
4M. & S. 387, 105 Reprint 877; Pom- 
fret v. -Ricroft, 1 Saund. 321, 85 Re- 
print. 454° 10 WRC 163 Packer v. 
Welsted, Sid. 39, 82 Reprint 1244; 
Howton vy. Frearson, 3 ee tb OF 101 
ay 1261. 

Cal.—Blum v. Weston, 102 Cal. 
363° 36 0P 778, 41 AmSR 188. 

Conn.—Post v. Smith, 35 Conn. 561. 

Ind.—Ritchey v. Welsh, 149 Ind. 
aie. 48 NE 1031, 40 LRA 105. 

y.—Burress v. Barbee, 33 SW 412, 
17 SL 1031. 

Vt.—Goodall v. Godfrey, 53 Vt. 
219, 38 AmR 671 

W. Va.—Proudfoot v. Saffle, 62 W. 
Va. 51, 54, 57 SE 256, 12 LRANS 482 
[quot Cyc]. 

[a]. Under mortgage foreclosure.— 
San Joaquin Valley Bank vy. Dodge, 
125 Cal. 77, 57 P 687 (notwithstand- 
ing Civ. Code §§ 1240-1242). 

{[b] Sale to enforce lien.—The 
owner of one hundred and ninety- 
eight acres of land entirely sur- 
rounded by lands of others purchased 
eighty acres lying between the first 
tract and the public road and made a 


. 
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tion.27. In other words a way by necessity passes by 
implication where the dominant and servient estates 
are severed by legal proceedings, as well as in case 
of voluntary grant, the way passing with each suc- 
cessive transfer of title whether voluntary or invol- 


untary.?® 
[§ 120] (cc) At What Time 
Arise—aaa. In General. 


of the conveyance.*° 
[§ 121] 


private way through it to the public 
road. Where, in a suit to enforce 
liens against the one hundred and 
ninety-eight acres, it was sold and 
conveyance made, there was a way of 
necessity in favor of the purchaser 
through the eighty acres still remain- 
ing the property of such owner. 
Proudfoot v. Safle, 62 W. Va. 51, 57 
SE 256, 12 LRANS 482. 

272) Damron Vv... Damron,.-119. Ky: 
806, 84 SW 747, 27 KyL 272; Schmidt 
v. Quinn, 136 Mass. 575, 576; Russell 
v., Jackson, 2 Pick. (Mass.) 574; Tay- 
lor v. Townsend, 8 Mass. 411, 5 AmD 
107; Pernam v. Wead, 2 Mass. 203, 
3 AmD 43; Lawton v. Rivers, 13 
S$. C. L. 445, 18 AmD 741; Proudfoot 
v. Saffle, 62 W. Va. 51, 54, 57 SH 256, 
12 LRANS 482 [quot Cyc]. 

“We see no reason why the rule 
of law should not be the same when 
the grant is involuntary, as by the 
levy of an execution, even although 
a right of way might have been 
expressly included in the levy, but 
was not.” Schmidt v. Quinn, supra. 

{a] Reason for rule.—‘‘A sale of 
a part of the owner’s tenement by 
the sheriff for debt is an involun- 
tary conveyance by the owner of the 
parcel sold and conveyed. In law the 
sheriff is the owner’s proxy in making 
the conveyance. The sheriff’s deed 
actually conveys the owner’s title 
to the property embraced, including 
easements and quasi easements ap- 
purtenant to the land sold. If the 
situation be such that the parcel sold 
ean not be enjoyed except by the use 
of an easement over the debtor’s re- 
maining parcel, it must be implied 
that the debtor, by the sheriff, sold 
and granted such easement over the 
parcel not.sold as was essential to 
the use and enjoyment of the part 
that was sold.’’ Damron v. Damron, 
219 Ky. 806, 808, 84 SW 747, 27 KyL 
272. 

{b] Set-off on an execution.—A 
right of way by necessity may be 
created where the dominant estate 
is set off on an execution from the 
servient estate, and no such right of 
way is described in the set-off, if 
there is no other practicable way 
and the owner of the servient es- 
tate has not assigned or offered to 
assign any other way. Schmidt v. 
Quinn, 136 Mass. 575. 

28. Bean v. Bean, 162 Mich. 379, 
128 NW 413. 


29. U. SU. S. v. Rindge, 208 
Fed. 611. 

Conn.—Botsford v. Wallace, 69 
om. 260; 01 A902: 


Ky.—Godman v. Jones, 180 Ky. 217, 
202 SW 662; Mitchell v. Pratt, 177 
Ky. 438, 197 SW 961; Kentucky Dis- 
tilleries, etce., Co. v. Warwick Co., 
166 Ky. 651, 179 SW 611. 

Md.—Mitchell v. Seipel, 53 Md. 251, 
36 AmR 404. 

Mass.—Cornell-Andrews Smelting 
Go Ve BOEton, .6tc.. ik. Corp: “202 
Mass. 585, 89 NE 118; Morse v. Ben- 
son, 151 Mass. 440, 24 NE 675; Schmidt 
v. Quinn, 136 Mass, 575; Oliver v. 
Pitman, 98 Mass. 46. 


A way by necessity can be 
implied only when the necessity existed at the time 
of the grant.2® In other words, the necessity is to be 
determined from the conditions existing at the time 


bbb. Necessity Created by Party. As 
a consequence of the rule stated*+ this necessity must 
not be created by the party claiming the right of 
way.*? A grantee cannot so change the uses of land 
as to convert a way. of convenience into a way of | 
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[§ 122] 


. : a ee 


’ 


[§§ 119-123 


necessity.33 Nor can he create such necessity by sub- 
dividing and selling separate portions thereof.** 

(dd) Limited to Surface. 
way by necessity is always one over the surface of the 
servient estate.?> 


A right of 


The owner of the dominant estate 


has no right to tunnel under the surface of the ser- 


Necessity Must 


[§ 123] (b) 


vient estate in order to reach coal or minerals lying 
beneath the surface of his own estate.%® 


Rights of Grantor. Although the 


owner of land cannot subject one part of his land to 
another by an easement because he cannot have an 


easement on his own property,?’ yet if he grants a 


Mo.—Bussmeyer v. Jablonsky, 241 
Mo. 681, 693, 145 SW 772, 775, 39 
eerstas 549, AnnCas1918C 1104 [quot 

ye]. 

Oh.—Jordan v. Breece Mfg. Co., 
89 Oh. St. 311, 106 NE 46. 

Va.—Turner v. South, etc., 
Co., 118 Va. 720, 88 SE 85. 
rate ee a v. Riggs, 13 Ch. D. 

“A way of necessity is derived from 
the law and depends solely on the 
situation and boundaries of the land 
to which it is claimed to be appur- 
tenant, as these existed at the time 
of the conveyance.” Botsford v. Wal- 
lace, 69 Conn. 263, 271, 37 A 902. 

fa] Thus where a way granted the 
lessee was afterward extinguished by 
eminent domain, leaving him no out- 
let to a street, he was not entitled 
to a way by necessity. _Cornell-An- 
drews Smelting Co. v. Boston, etce., 
R. Corp., 202 Mass. 585, 89 NE 118. 

30. Jordan v. Breece Mfg. Co., 89 
Oh. St. 311, 106 NE 46. 

31. See supra § 120. 

32. U. S.—vU. S. v. Rindge, 208 
Fed. 611. 

Iowa.—Hagerle v. Beebe, 123 Iowa 
620, 99 NW 303. 

Ky.—Kentucky Distilleries, etc., Co. 
v. Warwick Co., 166 Ky. 651, 179 SW 


611. 

Md.—Mitchell v. Seipel, 53 Md. 251, 
36 AmR 404. 

N. Y.—Outerbridge v. Phelps, 45 N. 
a voor 555, 3 AbbNCas 117, 58 How 

no vey 

Or.—Lankin v. Terwilliger, 22 Or. 
STL 29 E268: 
ager genial v. Lindall, 3 Rawle 

33. Hagerle v. Beebe, 123 Iowa 620, 
99 NW 303; Kentucky Distilleries, 
etc., Co. v. Warwick Co., 166 Ky. 651, 
658, 179 SW 611 [cit Cyc]; Mitchell v. 
Seipel, 53 Md. 251, 36 AmR 404. 

[a] Thus where, on conveyance of 
a warehouse surrounded on three 
sides by the grantor’s land, a way 
over railroad tracks furnished access 
to the entire premises, plaintiff, hav- 
ing changed the construction of the 
premises, cannot claim as a way of 
necessity a passway to the rear por- 
tion of the warehouse. Kentucky Dis- 
lilleries, etc., Co. v. Warwick Co., 166 
Ky. 651, 658, 179 SW 611 [cit Cyc]. 

34 Lankin v. Terwilliger, 22 Or. 
GT 29 PP §268: 

35. Pearne v. Coal Creek Min., etc., 
Co., 90 Tenn. 619, 18 SW 402; and in- 
fra note 36. 

36. Pearne v. Coal Creek, ete., Co., 
90 Tenn. 619, 629, 18 SW 402 (‘It may 
happen that the minerals can be more 
conveniently or profitably removed 
and put vpon the market by an under- 
ground than by an overland way; yet 
that fact will not authorize the im- 
plication that the parties intended 
that a right to the underground way 
should pass with the deed, which is 
Silent on the subject. The question 
is not one of convenience, but of ne- 
cessity. . . The overland way is 
one of necessity, the underground 
way is not; hence the former, not the 


Impr. 


For later cases,developments and changes in the law see 


portion of it to another, leaving other land of the 
grantor to which he ean have access only by passing 
over the land granted, a way of necessity is reserved 
in the grant by implication,?® unless, as may be 


is the one the claimant may 
. See also Mines and Minerals 
[27 Cyc 689 et seq]. 

{a] Pipe line for natural gas.— 
Where a land owner conveyed a right 
of way through his farm in fee to a 
railroad company and years after- 
ward natural gas was found on his 
land situated on the further side of 
such right of way from his residence, 
it was held that the law would imply 
a way of necessity by which he might 
pipe such gas to his residence for 
use therein, the pipes to be so laid 
and constructed as not to interfere 
in any wise with such railroad com- 
pany’s proper use and occupation of 
its right of way. Uhl v. Ohio River 
R._Co., 47 W. Va. 59, 34 SE 934. 

387. McTavish v. Carroll, 7 Md. 352, 
61 AmD 353; Callan v. Walters, (Tex. 
Civ. A.) 190 SW 829. 

38. Cal.—Taylor v. Warnaky, 55 
Cal. 350% 

Conn.—Collins v. Prentice, 15 Conn. 
39, 38 AmD 61. 

Hawaii.—Kawika‘v. Pakeokeo, 5 Ha- 
waii 293; Achi v. Poni, 5 Hawaii 176. 

Ill.—Powers v. Hefferman, 233 III. 
597, 84 NE 66, 122 AmSR 199, 16 
LRANS 5238. 

Ind.—Vandalia R. Co. v. Furnas, 182 
Ind. 306, 101 NE 401; Pittsburgh, etce., 
R. Co. v. Kearns, 58 Ind. A. 694, 108 
NE 873. 

Iowa.—Cassens v. Meyer, 154 Iowa 
187, 1834 NW 543. 

Me.—MclIntire v. Lauckner, 108 Me. 
443, 81 A 784. ' 

Mass.—Brigham v. Smith, 4 Gray 
297, 64 AmD 76; Pernam v. Wead, 2 
Mass. 203, 3 AmD 43. 

Mich.—Moore v. White, 159 Mich. 
460, 464, 124 NW 62, 134 AmSR 735 
Foelitieyclls 

75 Miss. 


Miss.—Pleas v. 
495, 22 S 820. 
Mont.—Herrin v. Sieben, 46 Mont, 
226,012) P1323) 

N. H.—Whittier v. Winkley, 62 N. 
ee Pingree v. McDuffie, 56 N. H. 

N. Y.—Wells v. Garbutt, 132 N. Y. 
430, 30 NE 978; Heaton v. New York 
Cent., etc,, R. Co., 86" Mise.’ 467. 47:2; 
149 NYS 71 [cit Cyc]; Empire Bridge 
Co. v. Larkin Soap Co., 59 Misc. 46, 109 
NYS 1062 [aff 132 App. Div. 943 mem, 
117 NYS 1134 mem]; Fritz v. Tomp- 
kins, 18 Misc. 514, 41 NYS 985 [Trev on 
other grounds 39 App. Div. 73, 56 NYS 
847 (rev on other grounds 168 N. Y. 
524, 61 NE 893)]; Birkett Mills v. Fen- 
ner, 142 NYS 1045 [aff 163 App. Div. 
935 mem, 148 NYS 1106 mem]. 

Pa.—Prowattain v. Philadelphia, 17 
Phila. 158; Delevan v. Champlin, 4 
LackJur 259. 

S. C.—Lawton v. Rivers, 13 S. C. L. 
445, 13 AmD 741. 

Tex.—Alley v. Carleton, 29 Tex. 74, 
94 AmD 260; Callan v. Walters, (Civ. 
A.) 190 SW 829; Holman vy. Patterson, 
34 Tex. Civ. A. 344, 78 SW 989; In- 
ternational, etc., R. Ca. v. Bos S Pex, 
AS Civi "Cage $4383: 

Utah.—Reese Howell Co v.‘pruwn, 
48 Utah 142, 158 P 684. 

Vt.— Willey v. Dhwing, 68 Vt. 128, 


Thomas, 
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3 §§ 123-126] 


} 
done,°® the intent to reserve the way is negatived by 
the express terms of the deed.4° This is an exception 
to the rule that a grantor is not to be heard to assert 
any right in derogation of his covenants;*1 and the 
ground on which it is based is that the law presumes 
an understanding of the parties that the one selling 
a portion of his land shall have a legal right of access 
over the part sold to the remainder if he cannot 
reach it in any other way;*? and ‘‘it is pro bono 
publico that the land should not be unoccupied.’’43 
This presumption prevails over the usual covenants 
of a warranty deed,** which cannot be construed as a 
waiver of the right of way,*® and which does not estop 
the grantor to claim such way over the land grant- 
ed.4® And it has been held that the fact that he 
knowingly permitted improvements on the land 
granted without asserting his right of way over it, 
does not estop him from afterward claiming such 
right of way.*7 So the fact that the grantee is a 
railroad corporation does not affect the operation of 
the rule.*® In any event, however, the reservation 
is confined to a way of strict necessity ;*° its founda- 
tion rests in necessity, not in convenience.°° A way 
of necessity cannot be claimed by a grantor over 
other land than that granted by him.®! So it has 
been held that the way of necessity reserved to a 
vendor who sells land surrounding other land which 
he retains, and to which he can have access only 


“through the granted premises, cannot be asserted by 


the vendor for the benefit of subsequent grantees to 
whom he sold the inaccessible tract.°? 

[§ 124] (3) On Sale of Land Surrounded by 
That of Grantor and Third Persons. If the land is 
partly surrounded by that of the grantor and partly 
by that of strangers, a right of way over the remain- 
ing land of the grantor exists by necessity.°? This 
right is not affected by a contract of sale of part of 
the surrounding lands of the grantor made prior to 
the conveyance to the grantee but of which he had 
no notice.°# 

[§ 125] (4) On Lease of Land Surrounded by 
Land of Lessor. Leasing premises which cannot be 
approached except across the lessor’s land gives a 
right of way across it of necessity in order that the 
tenement may be rendered beneficial.®° 

[§ 126] (5) On Sale of Something to Be Re- 
moved from Land. Where the owner of land grarts 
to another some product of the soil, such as growing 
timber, stone in a quarry, iron ore, or the like, 
the grant necessarily carries with it such a reasonable 
way over the surface of the land as will render the 
right to enter. and take away the thing granted avail- 
able.®° But in such ease the purchaser is not at 
liberty to use any way he chooses;*” his right to use 
a particular way depends upon its being reasonably 
necessary.°® The grantee of a wreck has of necessity 


34 A 428; Tracy v. Atherton, 35 Vt. 52, 45. Powers v. Heffernan, 233 Ill.| Ct. 375. 

82 AmD 621. 597, 84 NE 661, 122 AmSR 199, 16 Or.—Brown v. Kemp, 46 Or. 517, 
W. Va.—Hoffman v. Shoemaker, 69} LRANS 523. 3 81 P 236. 

IW, Vamos, Gl SHiel98, 234 LRANS 46. Cleveland, etc., R. Co. v. Smith, R. I.—Sweezy v. Vallette, 37 R. 


632; Shaver v. Edgell, 48 W. 
37 SE 664. 

Wis.—Galloway v. Bonesteel, 65 
Wis. 79, 26 NW 262, 56 AmSR 616; 
Jarstadt v. Smith, 51 Wis. 96, 8 NW 


Eng.—Clark v. Cogge, Cro. Jac. 170, 
79 Reprint 149; Dutton v. Tayler, 
Lutw. 1487, 125 ‘Reprint 819; Howton 
mS Frearson, Selo 0; 101 Reprint 
1261. 

Ont.—May v. Belson, 10 Ont. L. 
686, 6 OntWR 462. 

{a] MTllustration.—Under a devise 
of a tract of land excepting a burial 
lot for the use of testator’s family 
forever surrounded by the land de- 
vised, testator’s heirs had a right of 
way by necessity from an adjacent 
town road to the lot. Mctntire v. 
Lauckner, 108 Me. 4438, 81 A 784. 

[b] Exchange of property.—Where 
parties exchange deeds on the same 
day, one of which grants the right to 
use a passageway which can be used 
only by crossing land conveyed by 
other deed which reserves no right 
of way, such right exists by impli- 
cation as a matter of necessity. Reese 
Howell Co. v. Brown, 48 Utah 142, 158 
P 684. 

39. Powers v. Heffernan, 233 Ill. 
597, 84 NE 661, 122 AmSR 199, 16 
LRANS 523. 

40. Hoffman v. Shoemaker, 69 W. 
Va. 233, 71 SE 198, 34 LRANS 632. 

41. Empire Bridge Co. v. Larkin 
Soap Co. 59 Misc. 46, 109 NYS 1062 
{aff 132 App. Div. 943 mem, 117 NYS 
1134 mem]. 

42. 3 Elliott Railr. § 1138; Vandalia 
R. Co. Furnas, 182 Ind. 306, 106 NE 
401. See also Collins v. Prentice, 15 
Conn. 39, 38 AmD 61 (where it was 
said that the law will not presume 
that the grantor would so convey a 
portion as to deprive himself of the 
enjoyment of the remainder of the 
land, the law under such circum- 
stances will give effect to the grant 
according to the presumed intent of 
the parties). 

43. Dutton v. Tayler, Lutw. 1487, 
125 Reprint 819. 

44, Vandalia R..Co, v. Furnas, 182 
Ind. 306, 101 NE 401; Ritchey v. 
Welsh, 149 Ind. 214, 48 NE 1031, 4¢ 
LRA 105; Pittsburgh 6UC. 0. CO; 
Kearns, 58 Ind. A. 694, 108 NE 873: 
3 Elliott Railr. § 1138. 

(19 C. J.—69] 


Va. 502, 


177 Ind. 524, 97 NE 164; Pittsburgh 
R. Co. v. Kearns, 58 Ind. A. 694, 108 
NE 873; Brigham v. Smith, 4 Gray 
(Mass.) 297, 64 AmD 76; Empire 
Bridge Co. v. Larkin Soap o., 59 
Misc. 46, 109 NYS 1062 [aff 132 App. 
Div. 943 mem, 117 NYS 1134 mem]; 
Holman v. Patterson, 34 Tex. Civ. A. 
344, 78 SW 989. 

47. Holman v. Patterson, 34 Tex. 
Civ. A. 344, 78 SW 989. 

48. New York, ete., R. Co. v. Rail- 
road Comrs., i62 Mass. 81, 30 NE 27; 
Heaton v. New York Cent., etc., R. Co., 
86 Misc. 467, 149 NYS 71 
re Mass.—Buss v. Dyer, 125 Mass. 

N. Y.—Wells v. Garbutt, 122 N. Y. 
430, 30 NE 978; Outerbridge  v. 
Phelps, 45 N. Y. Super. 555, 13 AbbN 
Cas 117, 58 HowPr 77; Heaton v. New 
York Cent., etc., R. Co., 86 Misc. 467, 
149 NYS 71; Oelbaum. v. Winer, 81 
Mise. 357, 141 NYS 1076; Shoemaker 
Vv. Shoemaker, 11 AbbNCas 80. 

Vt.—Poronto v. Sinnott, 89 Vt. 479. 
95 A 647; Howley v. Chaffee, &8 Vt. 
468, 93 ix 120, LRA1915D 1010. 

W. Va.—Hoffman v. Shoemaker, 69 
MS Va. 233, 71 SE 198, 34 LRANS 

Eng.—Wheeldon vy. Burrows, 12 Ch. 

31. 


B. seerapeioe tare v. Slingerland, 16 B. 


CG; 
Ont —Maughan v. casel, 5 one Ae 
Harris v. Smith, 40 U. Q. 

50. See supra note %. 

51. Heaton v. New York, etc., R. 
Co., 86 Misc. 467, 149 NYS 71. 

52. Bowington v. Williams, (Tex. 
Civ. A.) 166 SW 719. 

53. Cal.—Mesmer v. Uharriet, 174 
Cal. 110, 162 P 104; Taylor v. Warn- 
BEV, sO Calamoo0 


Stewart, 


1ll.—Gilfoy v. Randall, 274 111. 128, 
113 NE 88 [overr Kuhlman v. Hecht, 
77, Ill. 570]; McEwan v. Baker, 98 
Er Amecale 
Towa.—Fairchild v. rk 
Iowa 734, 89 NW 1075. 
Md.—Zimmerman v. Cockey, 118 
Md. 491, 84 A 743. 
Mass.—Pettingill v. Porter, 8 Allen 
aN Ais w co Pov eile 
Miss.—Davis v. Fortenberry, 114 
Miss. 294, 75 S 119; Pleas v. Thomas, 
75 Miss. 495, 22 S 820. 
N. Y.—Palmer v. Palmer, 150 N. Y. 
139, 44 NE 966, 55 AmSR 653. 
Oh.—Mosher ‘v. Hibbs, 24 Oh. Cir. 


Es 5190 RAN L078: 

Tex.—Sassman v. Collins, 53 Tex. 
Civ. “A, 71, 115) SW) 3375 Holman vy. 
Patterson, 34 Tex. Civ. A. 344, 78 
Sw 989. 

W. Va.—Gwinn v. Gwinn, 77 W. Va. 
281, 87 SE 371; Wooldridge v. Cough- 
lin, 46 W. Va. 345, 33 SE 233. 

fa] Reason for rule.—‘‘Confining 
the rule to cases where the land sold 
is entirely surrounded by other land 
of the grantor ignores the fact that 
the grant would be useless if it were 
inaccessible, whether because it wag 
surrounded by other lands of the 
grantor or by lands of other persons.” 
Gilfoy_v. Randall, 274 Ill. 128, 130, 
113 NE 88. 

54. Fairchild v. Stewart, 117 Iowa 
734, 89 NW 1075. 

55. Alexander v. Tolleston Club. 
110 Ill. 65; Powers v. Harlow, 53 Mich. 
507, 19 NW 257, 51 AmR 154; Com. 
v. Burford, 38 Pa. Super. 201 [aff 
225 Pa. 93, 73 A 1064]; Thomson v,. 
Maxwell, 3 OntWN 995, 3 DomLR 

56. Ill—R. J. Gunning Co. v. Cu- 
sack, 50 Ill. A. 290 (recognizing rule). 

Ky.—Louisville Turnp. Co. v. Shad- 
burne, 1 KyL 325. 

Mass.—Worthen  v. 182 
Mass. 248, 65 NE 67. 

Minn.—Pine Tree Lumber Co. v. 
McKinley, 83 Minn. 419, 86 NW 414. 

N. C.—Hetfield v. Baum, 30) NEC: 
394, 57 AmD 563 (recognizing rule). 

Eng.—Anonymous, 6 Mod. 149, 87 
Reprint 908 (recognizing rule). 

[a] The right to take cutting 
stone from a tract of land neces. 
sarily carries with it such reasonable 
use of the surface over the stone 
as is necessary to make the right 
available. Bedford-Bowling Green 
Stone Co. v. Oman, 73 SW 1038, 24 
KyL 2274. 

[b] The grant of all the pine on 
a tract of land which is inaccessible 
except over other land of the 
grantor, or that of strangers, with the 
right to enter and remove the timber, 
earries by implication a right of way 
for that purpose over such other 
land of the grantor. Pine Tree Lum- 
ber Co. v. McKinley, 83 Minn. 419, 
86 NW 414. 

57. Worthen v. Garno, 182 Mass. 
243, 65 NE 67. 

58. Worthen v. Garno, 182 Mass. 
243, 65 NE 67. 


Garno, 
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a right of way to it over the land of another.®® 
a like principle a contract to permit the use of a wall 
for a sign space creates an easement and implies the 
right of such access to the wall as is necessary to use 


it for that purpose.®° 
[§ 127] 


Rule. 


b. Ways Created by Sale by Reference 
to Map or Plat—(1) By Individual—(a) General 
Where the owner of a tract of land lays it 


EASEMENTS 


Upon 


out in streets and lots delineated on a map or plan 


59. Hetfield v. Baum, 35 N., C. 394, 
57 AmD 563; Anonymous, 6 Mod. 149, 
87 Reprint 908. 
| 60. R. J. Gunning Co. v. Cusack, 
ae TS VAS 29.05 

61. U. §.—Fitzgerald v. Barbour, 
55 Fed. 440, 5 CCA 180; Grogan v. 
Hayward, 4 Fed. 161, 6 Sawy. 498, 

Ala.—Teasley v. Stanton, 136 Ala. 
641, 33 S 823, 96 AmSR 88. 

Ark.—Matthews v. Bloodworth, 111 
Ark. 545, 160 SW 263. 

Cal.—Berton v. All Persons, etc., 
176 Cal. 610,.170 P 151; Hitinge v. 
Santos, 17D Cal. 278, 152 P 915, Ann 
Cas1917A 1143; Danielson v. Sykes, 
157 Cal. 686, 109 P 87, 28 LRANS 
1024; Petitpierre v. Maguire, 155 Cal. 
242, 100 P 690; Kittle v. Pfeiffer, 22 
Cal. 484; Breed v. Cunningham, 2 
Cal. 361; McCarthy Co. v. Moir, 12 
Cal, A. 441, 107 P 628 
41 Gon Derby v. Alling, 40 Conn. 

Del.—Poole v. Greer, 22 Del. 220, 
65 A 767. 


Ga.—Schreck v. Blun, 131 Ga. 489, 
62 SE 705; Ford v. Harris, 95 Ga. 97, 
22 SE 144; Harrison v. Augusta Fac- 
tory, 73 Ga. 447; Adair v. Spellman 
Seminary, 13 Ga. A. 600, 79 SE 589. 

Tll.—Marshall v. Lynch, 256 Ill. 522, 
100 NE 289; Swedish Evangelist Lu- 
theran Church v. Jackson, 229 Ill. 
506, 82 NE 348; Smith v. Young, 160 
Ill. 163, 43 NE 486; Field v. Barling, 
149 IN, 556, 37 NE. 850, 41 AmSR 
311, 24 LRA 406; Henderson v. Hat- 
terman, 146 Ill. 555, 34 NE 1041; 
Earll v. Chicago, 136 Ill. 277, 26 
370; Cihak v. Klekr, 117 Ill. 643, 7 
NE 111 [rev 17 Ill. A. 124]; Zearing 
v. Raber, 74 Ill. 409. 

Ind.—Indianapolis v. Kingsbury, 
101 Ind. 200, 51 AmR 749; Tate v. 
Ohio, etc., R. Co., 7 Ind. 479; Haynes 
v. Thomas, 7 Ind. 38 

Towa.—Cleaver v. Mahanke, 120 
Iowa 77, 94 NW 279; Garstang v. 
Davenport, 90 Iowa 359, 57 NW 876; 
Fisher v. Beard, 32 Iowa 346; Du- 
buque 'v. Maloney, 9 Iowa 450, 74 
AmD 358. 

aia v. Stein, 50 Kan. 591, 
32) .P 947. 

Ky _-Matney v. Chesapeake, etc., 
R. Co., 170) Ky. 112,185 Sw 519; New- 
port Pressed Brick, etc., Co. v. ’‘Plum- 
mer, 149 Ky. 534, 149 SW 905; Wil- 
liams v. Poole, 103 SW 336, 31 KyL 
757; Douthitt v. Canaday, 73 SW 757, 
24 KyL 2159; Hoskins v. J. B. Wa- 
them Bros. Co., 47 SW 595, 20 KyL 
814; Memphis, etc., Packet Co. v. 
Grey, 9 Bush 137; Rowan v. Portland, 
8 B. Mon. 2382. 

La.—Burke v. Ward, 29 La. Ann. 
38, 29 AmR 316; Cahill v. Connelly, 
14 La. Ann. 280; Bruning v. New 
Orleans Canal, ete., Co., 12 La. Ann. 
541; Sarpy v. Municipality No. 2, 9 
La. Ann. 597, 61 AmD 221. 

Me.—Young v. Braman, 105 Me. 
494, 75 A 120; Dorman v. Bates Mfg. 
Co., 82 Me. 488, 19 A 915; Bartlett v. 
Bangor, 67 Me. 460; Stetson v. Bangor, 
60 Me. 313; Sutherland v. Jackson, 


32 Me. 80. 

Md.—Beale v. Takoma Park, 130 
Md. 297, Richardson v. 
Davis, 390, 46 A 964; Story 
v. Ulman, 88 Md. 244, 41 A 120; Hail 
v. Baltimore, 56 Md. 187; Hawley Vv. 
Baltimore, 33 Md. 270; Moale v. Balti- 
more, 5 Md. 314, 61 AmD 276; White 
Fp gel ra pa 1 Md. 525, 54 AmD 
66 

Mass.—Lagorio v. Lewenberg, 226 
Mass. 464, 115 NE 979; Atty.-Gen. v. 
Onset Bay Grove Assoc., 221 Mass. 


342,109 NE 165; Downey v. Hood, 203 
Mass. 4,89 NE E24; Driscoll v. Smith, 
184 Mass. 221, 68 NE 210; Drew v. 
Wiswall, 183 Mass. 554, 67 NE 666; 
Crocker v. Cotting, 181 Mass. 146, 
63 NE 402; Boland v. St. John’s 
School, 163 Mass. 229, 39 NE 1035; 
Cole v. Hadiey, 162 ‘Mass. 579, 39 
NE 279; Lefavour v. McNulty, 158 
Mass. 413, 33 NE 610; Kelley v. Salt- 


marsh, 146 Mass. 585, 10 NE 460; 
Franklin Ins. Co. v. Cousens, 127 
Mass. 258; Peck v. Denniston, 121 


Mass. 17; Tobey v. Taunton, 119 
Mass. 404; Calhane v. Goss, 113 Mass. 
423; Gaw v. Hughes, 111 Mass. 296; 
Fox yv. Union Sugar Refinery, 109 
Mass. 292; Lewis v. Beattie, 105 Mass. 
410; Howe v. Alger, 4 Allen 206; Stet- 
son v. Dow, 16 Gray 372; Rodgers v. 
Parker, 9 Gray 445; Farnsworth v. 
Taylor, 9 Gray 162; Loring v. Otis, 
7 Gray 563; Tufts’ v. Charlestown, 
: Gray 271; Parker v. Framingham, 

8 Metc. 260; Van O’Linda v. Lothrop, 
2b Pick, 293, 32 AmD 261; Emerson 
v. Wiley, 10 Pick. 310; Parker v. 
Smith, 17 Mass. 413, 9 AmD 141. 

Mich.—Horton v. Williams, 99 Mich. 
423, 58 NW 369; Ward v. Detroit, etc., 
R. Co., 62 Mich. 46, 28 NW 785; Rie- 
dinger Vv. Marquette, etc., R. Co., 62 
Mich. 29, 28 NW 775; Bell v. Todd, 
51 Mich. “21, 16 a 304; Grand Rap- 
ids, etc., R. Co. Heisel, 47 Mich. 393, 
11 NW 512; MeConnell v. Rathbun, 46 
Mich. 303, 5 NW 426; Karrer v. Berry, 
44 Mich. 391, 6 NW 853; White v. 
Smith, 37 Mich. 291; Smith v. Lock, 
18 Mich. 56. 

Minn.—Nagel v. Dean, 94 Minn. 25, 
101 NW 954; Long v. Fewer, 53 Minn. 
156, 54 NW 1071; Dawson v. St. Paul 
F. & M. Ins. Co;; 15 Minn. 136, 2 AmR 
109; Wilder v. St. Paul, 12 Minn. 192. 

Mo.—Tatum v. St. Louis, 125 Mo. 
647, 28 SW 1002; Field v. Mark, 125 
Mo. 502, 28 sw 1004;. Heitz wv. St: 
Louis, 110 Mo. 618, 19 Sw 735; Moses 
sr St. Louis Sectional Dock Co., 84 Mo. 

; St. Charles gids) Presb, Church 
ae *kellar: 39 Mo. A, 441 
NCA ‘arene v. Jones, 21 Nev. 72, 


25. P 

N. H.—Doueglass v. arrays Springs 
Land Co., 76 N. H. 254, 81 A 1086, 37 
LRANS 953. 

N. J.—Price v. Plainfield, 40 Nee SF 
L. 608; Clark v. Elizabeth, Swit tee 
172; Seibert v. Graff, (Ch.) 33 “A Se 
White v. Tide Water Oil Co., 60. N, aT 
Bq. 1, 25 A 199; Dill v. Camden Bd. of 
Education, 47 N. J. Eq. 421, 20 A 739, 
10 LRA 279; Dodge v. Pennsylvania 
Ro Co., 43 Nido HO sd 1, okt Aw" ody att 
45 N. J. Eq. 366, 19 A 622]; Morris, 
etc., R. Co. v. Prudden, 20 N. J. Eq. 
530; Atty-Gen. v. Morris, etc., R. Co., 
19 N. J. Eq. 386. 

N. Y.—In re Sedgwick Ave., etc., 
213 N. Y. 438, 108 NE 88; Weeks v. 
New York, etc., Ra Coz: 207 N. Y. 190, 
100 NE 719 [rev on other grounds 145 
App. Div. 535, 129 NYS 888]; Trow- 
bridge v. Ehrich, 191 N. Y. 361, 84 NE 
297; In re New York, 188 N Y. 581 
mem, 80 NE 1109 mem [rearg den 189 
N. Y. 540 mem, 82 NE 1125 mem]; 
Thousand Island Park Assoc. v. Tuck- 
er, 173 N. Y. 203, 65 NE 975, 60 LRA 
786; India Wharf Brewing CO: Ay 
Brooklyn iWilta rts sehen iO ul vom Nae 
167, 65 NE 985 [dism app 59 App. Div. 
83. 69 NYS 274]; Haight v. Littlefield, 
147 N. Y. 338, 41 NE 696; Peo. v. Un- 


derhill, “144. N. Y. 316, 39 NE 333; 
Matter of Adams; 141 N. Y. 297,--36 
NE 318 [aff 73 Hun 581, 26 NYS 


422]; Lord v. Atkins, 138 N. Y. 1&4, 33 
NE 1035; Cunningham v. Fitzgerald, 
138 N. Y. 165, 33 NE 480, 20 LRA 244; 


ed 
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and sells lots bounded by such streets wuich are 
referred to in deeds of conveyance as boundaries, 
the legal effect of the grants is to convey to the 
grantees the right of way over the streets respective- 
ly as laid out.® 
description, but an implied covenant that there are 
such streets as are referred to in the deeds and the 
grantor and all persons claiming under him are for- 


This is not merely a matter of 


Hennessy v. Murdock, 137 N. Y. 317, 
33) NE 330; Olean v. ’Steyner, 135 N. 
Y. 341; 32 NE 9, 17 LRA 640 [aff 14 
NYS 54]; Newman v. Nellis, 97 N. Y- 
285; Story v. New York El. R. Co., 90 
N. Y. 122, 43 AmR 146; In re Bleventh 
Ave., 81 NUNS 436; White’s Bank v-. 
Nichols, 64 N. Y. 65; Wiggins v. Mc- 
Cleary, 49 N. Y. 346; Cox v. James, 45 
N. Y. 557; Bissell v. New York Cent. 
R. Co., 23 N. Y. 61; Huttemeier v. Al- 
bro, 18 N. Y. 48; Child v. Chappell, 9 
N. Y. 246; Matter of Sedgwick Ave., 
162 App. Div. 236, 147 NYS 661 [mod 
on other grounds 213 N. Y. 438, 108 
NE 88]; Matter of Edgewater Road, 
138 App. Div. 208, 122 NYS 931 [aff 
199 N. Y. 560, 98 NE 1120]; Kelly v. 
Penfield, 1833 App. Div. 367, 117 NYS 
379; Peo. v. Gloversville, 128 App. 
Div. 44, 112 NYS 387; Smith v. Smith, 
120 App. Div. 278, 104 NYS 1106 
[aff 193 N. Y. 667 mem, 87 NI 1127 
mem]; Lowenberg v. Brown, 79 App. 
Div. 414, 79 NYS 1060; Nicklas v. Kel- 
ler, 9 App. Div. 216, 44 NYS 172; Tay- 
lor v. Hopper, 2 Hun 646, 5 Thomps. 
& C. 173 [aff 62 N. Y. 649 mem]; Lee 
v. Pruyn Lumber, etc., Co., 102 Mise. 
455, 169 NYS 903; Blenis v. Utica 
Knitting Coats Mise. 61, 130 NYS 
740; Stillman v. Olean, 72° Misc. 196,. 
129 NYS 515; Kelly v. Penfield, 67 
Misc. 272, 122 "NYS 811; Bliss v. May- 
er, 54 Mise. 119, 103 NYS 1077; Lam- 
bert v. Huber, 92 Mise. 462, 50 NYS. 
193; Rochester Sav., etc., Assoc. v. 
Gorman, 21 Misc. 394, 47 NYS 81; 
Kenyon v. Hookway, 17 Mise, 452, 41. 
NYS 230 [aff 21 App. Div. 342, 47 
NYS 1138 mem]; Foster v. Buffalo, 
64 HowPr 127 [aff 28 Hun 56 mem]; 
Matter of Sixty-seventh St., 60 HowPr 
264; In re Twenty-ninth See ites it} 
ret In re Thirty-second St., 19 Wend. 
; Wyman v. New York, 11 Wend. 
486: Livingston v. New York, 8 Wend. 
85, 32 AmD 622; Watertown v. Cowen, 
4 Paige 510, 27 AmD 80. 
N. C.—Wheeler v. Charlotte Con- 
eae Constr:* Co; 11170) N.C 427-8: 7Siy 
Oh.—Lowe v. Redgate, 42 Oh. St. 
329; Harrison v. Pike, 7 Oh. Dec. (Re=- 
print) 603, 4 CincLBul 156; Huelsman 
v. Mills, 6 Oh. Dee. (Reprint) 1192, 
10 CincLBul 194, 12 AmLRec 301. 
Or.—Carter v. Portland, 4 Or. 339. 
Pa.—Shetter v. Welzel, 242 Pa. 
355, 89 A 455; Tesson v. H. K. Por- 
ter:Co., 238 Pa. 504, 86 A 278; O’Don- 
nell v. Pittsburgh, 234 Pa. 401, 83 
A 314; Garvey v. Harbison- Walker 
Refractories Coln2l3 Pan 17 yooteAe 
Wiss fin Tre Melon St, 182 Pa. 397, 
38 A 482, 38 LRA 273; Dobson v. 
Hohenadel, 148) Pa, 367, (23 eAvidess 
Patterson v. Harlan, 124 Pa. 67, 16 
A 496; In re Opening of Pearl St., 
111 Pa. 565, ? A 430; Ott v. Kreiter, 
110 Pa. 370, 1 A 724; Trutt v. Spotts, 
Cie a. 335; McKee v. Perchment, 
69 Pa. 342; McCall v. Davis, 56 Pa; 
431, 94 AmD 92; Bond v. Barrett, 
50 Pa. Super. 307; Riley v. Pennsyl- 
vania Co., 32 Pa. "Super. 579; -Carroll 
Vv. Asbury, 28 Pa. Super. 354; Newell 
v. W. R. Case, etc., Cutlery COIL 
Pa. Co. 443; Crow vy. Wolbert, 7 
Phila. 178, 
IRE EB ae Vie to OWN ew LD aktni ee 
579, 10 A 63 
enn. Brown v. Berry, 6 Coldw. 
(2 Lex.. 13ide 
Vv. ‘Hosea, 1 Dex. 


Tex.— Wolf v. Brass, 
Bowers v. Machir, 


12 SW 159; Dwyer 

Unrep. Cas. 596; 

(Civ. A.) 191 SW 758; Weynand v. 

Lutz. (Civ, A e29 SW. 1097. 
Utah.—Tuttle v. Sowadzki, 41 Utah 

501, 126 P 959: Dooly Block v. Sale 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ever estopped to deny their existence,®? and they 
cannot by any act of their own defeat the right of the 
grantees to use the platted streets for the purposes 
intended.®* The right of way passes to each subse- 
quent purchaser of the lots to which the easement 
appertained,®* whether mentioned in the conveyance 
or not.°° Furthermore this also constitutes an incip- 
jent dedication to the public, which according to the 
weight of authority the grantor cannot revoke, al- 
though there has been no formal acceptance by the 
public authorities,.or by user by the general public.®® 
Notwithstanding the fact the streets are never used 
or accepted by the public, the purchasers neverthe- 
less acquire the same right in the streets so described 
as against the grantor and each other as they would 
if they were in fact public streets.°7 These private 
easements pass as appurtenant to the lots granted 
independently of any general dedication or accept- 
ance by the public.°® dm a sense, as regards his 
grantees, the grantor dedicates the land described as 
a street whether the public ever accepts it as such or 
not.°° The easement thus acquired is in addition to 
the public easement created by the implied dedica- 
tion,”° if accepted,’1 and it is an incorporeal heredi- 
tament to his lot entitled to protection equally with 
corporeal estate,” and a property right of which the 
owner cannot be deprived except by due process of 


Lake Rapid Transit Co., 9 Utah 31,| nig 
33 P 229, 24 LRA 610. 


EASEMENTS f 


v. Ocean. City Assoc., 
Eq. 606, 7 A 491, 56 AmR 16. 

Reservation for railroad pur- 
poses.—Where the owner of land di- 
into streets, alleys, 
blocks, and lots and filed a map or 
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law ;73 and the owner cannot be deprived of the right 
except by condemnation™* or purchase.7®° But of 
course in the absence of acceptance by the municipal- 
ity the right acquired by a grantee is merely that 
of a private right of way,’® which, however, he is 
entitled to have kept open and unobstructed for the 
benefit of his property.77 The purchaser of a lot 
bounded by a street or avenue according to a map or 
plat filed by the grantor acquires an easement in such 
street or avenue as it exists at the time of the convey- 
ance,’® and whether he takes title to the middle or 
margin of the street or avenue the grantor may be 
restrained from cutting down the grade in front of 
his premises thus rendering access thereto more 
difficult.*° If he takes title to the middle of the 
street or avenue the removal of the soil therefrom in 
front of his premises clearly amounts to a trespass 
for which he may have an action for damages.®° So 
also the words ‘‘rights, liberties, privileges and ap- 
purtenances’’ are sufficient to create a right of com- 
mon when the deed refers to a plat and papers which 
show that a right of common in a described lot is 
annexed to the land.®+ 

[§ 128] (b) Extent and Limits of Rule—aa. In 
General. It is not essential to the operation of the 
general rule®* that the way should be one of neces- 
sitv.*5 It is likewise immaterial that the street.is a 


41 N. J.| vania Co., 82 Pa. Super. 579; Carroll: 
Vv. Asbury, 28 Pa. Super. 354, 360. 
Eng.—Espley v. Wilkes, Te RAY, 
Exch. 298; Roberts v. Karr, 1 Taunt. 
495, 127 Reprint 926. 
[a] Reason for rule-—(1) The 


Va.—Sipe v. Alley; 117 Va. 819, [e] 
86. SE 122. 

Wash.—Van Buren v. Trumbull, 92) vided the same 
se C9057 259s P5891, LRA1917A 
ag 

W. Va.—Cook v. Totten, a W. Va. 


177, 38 SE 491, 87 AmSR 792. 

Wis.—McFarland _ v. Dimdoeeeel 
107 Wis. 474, 477, 883 NW 757. 

Eng.—Espley v. Wilkes, L. R. 7 
Exch. 298; Brownlow v. Tomlinson, 
1M. & G. 484, 39 ECL 867, 133 Re- 
print 423; Grand Surrey Canal Co. 
v. Hall, 1 M. & G. 392, 39 ECL 818, 
133 Reprint 386; Roberts v. Karr, 1 
Taunt. 495, 127 Reprint 926. 

Man.—In re Knudsen, 15 Man. 318. 

N. B.—Budd v. Johnston, 42 N. 
B. ig5. 

Ont.—lIhde v. Starr, 21 Ont. L. 407, 
16 OntWR 473; Bell v. Golding, 23 
Ont. A. 485. 

Que.—Labonte v. Carrier, 20 Que. 

K. B. 280; Geoffrion v. Montreal Park, 
., R. Co., 20 Que. Super. 559. 
{a] Beason for _ rule.— Persons 
buying lots laid out on a filed map 
showing a street, and described in 
the deeds of conveyance as bounded 
upon such street, obviously do so 
with the reasonable expectation that 
the street may always be used by 
them in all respects as such, whether 
the public then has or thereafter 
may acquire similar rights therein 
or not; and it would be clearly con- 
ducive to fraud if their grantor 
could subsequently exclude them 
from such street, either directly or 
by deeding the fee of the street to 
another. Peo. v. Gloversville, 128 App. 
Div. 44, 112 NYS 387. 

{[b] Reservation of blocks for des- 
ignated use.—Where defendant, a re- 
ligious camp meeting association, 
having laid out and mapped its sea- 
side property into lots reserving a 
tier of blocks extending from the 
ocean westward as a camp ground 
for religious services and tenting pur- 
poses and having sold to the com- 
plainant lots by this map fronting 
on the blocks so reserved, where- 
on he erected a summer residence, 
it was held that the association had 
thereby entered into an implied cove- 
nant with the complainant that these 
blocks should be devoted to the uses 
indicated and that it had no right 


plat thereof for record which desig- 
nated a strip of ground as “reserved 
for railway purposes,’ a sale of lots 
with reference to such plat operated 
as a covenant or promise on the 
part of the grantor that such strip 
should be used exclusively for rail- 
way purposes, whereby the purchaser 
acquired as appurtenant to his pur- 
chase the right that it should be used 
for such purposes alone. Temple v. 
mat 41°Tex-Civ. A. 65, 91 SW 


62. Sheen v. Stothart, 29 La. Ann. 
630; Ehret v. Gunn, 3 Pa. Dist. Shi 


Providence Steam Engine Co. v. 
Providence, etc., Steamship Co., 12 
R. I. 348, 84 AmR 652; and supra 
note 61. 

63. See supra notes 61, 62. 


64 See infra note 65. 
65. Martin v. Murphy, 221 IN. 632, 
77 NE 1126; Weeks v. New York, etc., 


Re Co; 207 N. Y. 190, 100 NE 719 
{rev 145 App. Div. 535, 129 NYS 
888]; Fonda v. Borst, 2 Abb. Dec. 


(N. Y.) 155, 2 Keyes 48. 


66. See Dedication § 43 et seq. 
67. See infra note 69. 

68. See infra note 69. 

69. U. S.—Barbour v. Lyddy, 49 


Fed. 896 [mod on other grounds 55 
Fed. 440]. 

Cal.—H tinge v. Santos, 171 Cal. 
278, 152 P 915, AnnCasi917A 1143. 

Colo.— Overland Mach. Co. v. Al- 
penfels, 30 Colo. 163, 69 P 574. 

Tll.—Swedish Evangelist Lutheran 
Church v. Jackson, 229 Ill. 506, 82 
NE 348; Smith v. Young, 160 Ill. 163, 
43 NE 486; Newell v. Sass, 142 Ill. 
104, nad NE 176; Zearing v. Raber, 74 


IONE F 
ape grate v. Fahey, 7 Kyl 
N. J.—Dill v. Sa of Education, 
47 N. J. Eq. 421, 20 A 739, 10 LRA 
276; Lennig v. Ocean City Assoc., 41 
INGUAE Eq. 606, 7 A 491, 56 AmR 16; 
Booraem y. North Hudson County R. 
ae 40 N. J. Bq. 557, 5 A 106. 
. Y.—Weeks v. New York R. Co., 
207 'N. Y. 190, 100 NE 719; Taylor 


v. Hopper, 62 N. Y. 649; Bissell v. 
New York Cent. R. Co.. 23 N. Y. 


to divide them into lots for the pur-!61; Fonda v. Borst, 2 Abb. Dec 155, 


pose of leasing them for a term of 
years with the privilege of erecting 
thereon permanent cottages. lLen- 


2 Keyes 48. 
Pa.—O’Donnell v. Pittsburgh, 234 
Pa. 401, 83 A 314; Riley v. Pennsyl- 


question of acceptance by the vublic 
is unimportant since the question. 
is one’ of private right. Swedish - 
Evangelist Lutheran Church v. Jack- 
son, 229 Ill. 506, 82 NE 348.: (2) The 
right of a grantee, and those who 
claim under him, to have a street 
on which his deed calis for a front- 
age kept open aS a way appurtenant 
to his land, is, as against his grantor, 
entirely distinct from and indepen- 
dent of the right of citizens gener- 
ally to use the public highways of a 
municipality. Carroll v. Asbury, 28 
Pa. Super. 354. 

70. See Dedication § 43 et seq. 

71. Tuttle v. Sowadzki, 41 Utah 
501, 126 PB 959; 

72. Highland Realty Co. v. Avon- 
dale Land Co., 174 Ala. 326, 56 S 716. 

73. Danielson v. Sikes, 157 Cal. - 
686, 109 P 87, 28 LRANS 1024; Weeks 
v. New York, etc., R. Co.,. 207 N. Y. 
190, 100 NE 719 [rev 145 App. Div. 
535, 129 NYS 888] (holding that the. 
grantees of the owner, to whom lots 
are sold with reference to the streets 
or avenues, cannot be deprived after- 
ward of the benefit of having such 
streets kept open). 

74. Smith v. Smith, 120 App. Div. 
278, 104 NYS 1106 [aff 193 N. Y. 667 
mem, 87 NE 1127 mem]. 

75. Smith v. Smith, 120 App. Div. 
278, 104 NYS 1106 [aff 193 N. Y. 667 


mem, 87 NE 1127 mem]. 

76. Stevens v. Headley, 69 N. J. 
Eq. 533, 62 A 887. 

77, Haight v. Littlefield, 147 N. 


Yewses, 41 ‘NE 696; Welsh v. Taylor, 
134 N. Y. 450, 31 NE 896, 18 LRA 
535; Lee v. Pruyn Lumber, etc., Co., 
102 Mise. 455, 169 NYS 903. 

78. Cunningham v. Fitzgerald, 138 
N. Y. 165, 38 NE 840, 20 LRA 244. 

79. Cunningham v. Fitzgerald, 138 
N. Y. 165, 33 NE 840, 20 LRA 244. 

80. Shapine v. Shaw, 150 Mass. 
262, 22 NE 894. 

81. Knowles v. eee 14 BF. Cas. 
INOW SOltsten OuPts TOL 

82. See supra § 127. 


.83. Petitpierre v. Maguire, 155 Cal. 
242, 100 P 690; Newport Pressed 
Brick, ete., Co. v. Plummer, 149 Ky. 


534, 149 SW 905; Cox v. James, 45 N. 
Y. 557; Smyles v. Hastings, 22 N. Y. 
217; Kerrigan v. Backus, 69 App. Div. 
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cul de sac,’* that the lines of the land conveyed run 
along the sides of the way instead of in the center,®° 
that the tract subdivided is small,° that the land 
covered by the street was never used by any abutting 
owner,®’ that a warehouse was maintained on a 
buyer’s property without an opening toward the land 
described as a street,®* that the tract described could 
be used only for a footpath,®® that building restric- 
tions in the deeds are not observed by the lot own- 
ers,°° or that the plat of the lots on file in the recor- 
der’s office fails to designate the strip as an alley ;°* 
and an easement to a right to travel over a bridge as 
a way to land conveyed may be implied.*? 
been held that the right of a purchaser of lots form- 
ing part of a tract subdivided according to a recorded 
plan to have an avenue shown by the plan as follow- 
ing a lake line left unobstructed is not affected by 
any mistake as to the quantity of land lying between 
the lake and another point;9* and in determining 
whether or not a conveyance of a lot in which an 


329, 74 NYS 906; Tibbits v. Cumber- 
son, 89 Hun 456. 

84. Petitpierre v. Maguire, 155 Cal, 
fea 100 P 690; Stone v. Brooks, 35 Cal. 

85. Petitpierre v. Maguire, 155 Cal. 
242, 100 P 690. 

86. Petitpierre v. Maguire, 155 Cal. 
242, 100 P 690 (100 ft. x 275 ft.). 

87. Eltinge v. Santos, 171 Cal. 278, 
152 P 915, AnnCas1917A 1143. 

88. Eltinge v. Santos, 171 Cal, 278, 
152 P 915, AnnCas1917A 11438. 

89. Douglass v. Belknap Springs 
Land Co., 76 N. H. 254, 81 A 1086, 37 
LRANS 9538. 

90. Litchfield v. Boogher, 238 Mo, 
.472, 142 SW 302. 

91. Litchfield v. Boogher, 238 Mo. 
472, 142 SW 302. 

92. Oney v. West Buena Vista 
Land Co., 104 Va. 580, 52 SE 343, 113 
AmSR 1066, 2 LRANS 832. 

93. Douglass v. Belknap Springs 
Land Co., 76 N. H. 254, 81 A 1086, 
37 LRANS 9538. 

94. See infra note 95. 

95. Matter of One Hundred and 
Barree St., 1 App. Div. 436, 37 NYS 

[a] Illustrations.—(1) A grantee’s 
right to the use of an entire street 
or way delineated on a plat referred 
to by the description in his deed is 
not affected by the fact that at the 
time of the grant, grantor was main- 
taining a gate thereon, where, grantor 
being seised of the whole premises 
including the street or way, there 
,was nothing in the appearance of 
things inconsistent with the terms of 
the deed. Schreck v. Blun, 131 Ga. 
489, 62 SE 705. (2) Where a land- 
owner sold at public auction lots ac- 
cording to a map showing the exis- 
tence of streets widened and extend- 
ed, implied easements in the land 
designated as streets passed to the 
purchasers whose rights were not de- 
stroyed because the terms of the 
sale which were annexed to the cat- 
alogue and signed by each purchaser 
reserved to the vendor all awards of 
élaims or awards for damages in 
change.of grade or condemnation pro- 
ceedings had and pending; there be- 
ing no conflict between the passage 
of the implied easement and the res- 
ervation of the awards for condem- 
nation of land. In re Sedgwick Ave., 
ete., 213 N.Y. 438, 108 NE 88. —() 
Where an executor lays out a street 
on land of his testator in alleged vio- 
lation of a_ statute prohibiting the 
laying out of any street independently 
of those laid down on the permanent 
map of the municipality, and conveys 
lots bounding them thereon, the pur- 
chasers, as against his successors, are 
vested with the usual private ease- 
ments in and over the street. Mat- 
ter of St. Nicholas Terrace, 143 N. Y. 
631 mem, 37 NE 635 [aff 76 Hun 209, 
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So it has 


27 NYS 765]. 

96. See supra § 127. 

97. Newman v. Nellis, 97 N. Y. 285; 
Matter of Austin Pl., 125 App. Div. 
821, 110 NYS 525; Matter of West 


214th St., 109 App. Div. 575, 96 NYS| 


557; Matter of One Hundred and Six- 
teenth St., 1 App. Div. 436, 37 NYS 
508; Neely v. Philadelphia, 212 Pa. 
551, 61 A 1096; Wrigley v. Reading 
Co., 24 Pa. Dist. 817; Pyper v. Whit- 
at 32 R. I. 510, 80 A 6, 35 LRANS 
56 


[a] Applications of rule.—(1) 
Where there is no grant of a right of 
way by express terms in a deed or by 
reference to the plat and no claim of 
a right of way acquired ky implica- 
tion by reason of any actual existing 
way in use aS an apparent and con- 
tinuous easement, and no claim of 
right of' way by necessity, a grantee 
acquires no right of way in a street 
delineated upon an unrecorded plat 
used by grantor in advertising and 
selling his land, merely by the exhi- 
bition to grantee of the plat prior 
to the sale of the land to him, on 
which plat there was a street delin- 
eated and shown under the name of 
Conimicut avenue, and on which the 
land purchased by grantee abutted, 
and therefore grantee is not entitled 
in equity to have the way opened and 
laid out as shown upon said plat. 
Pyper v. Whitman, 32 R. I. 510, 80 A 
6, 35 LRANS 938. (2) Where in ne- 
gotiating an exchange for other prop- 
erty of land which has been platted, 
and on which a certain street is laid 
out, and a number of lots designated 
as fronting on it, the map is shown 
and used, but it is agreed that so 
much of the land as was proposed to 
be taken by the street in question 
should not be included in the con- 
veyance, the owner stating that he 
desired to retain it with a view to 
selling it to the city for a street, and 
in the deed conveying the property all 
reference to the street or the map on 
which it appeared is avoided, the par- 
cels of property abutting on the strip 
covered by the street being described 
partly by reference to the existing 
street and partly by courses and dis- 
tances the deed conveys no easement 
of access over the strip so retained by 
the grantor. Matter of Austin Pl., 
125 App. Div. 821, 110 NYS 525. (3) 
An owner of land incluc:ng the ved of 
an unopened street conveyed by deed 
a fraction of an acre of such land, The 
starting point was fixed as a point on 
the side of the unopened, but platted, 
street, and the land was then de- 
scribed by courses and distances. It 
was held that the grantee took no 
easement by implication over the plat- 
ted, but unopened, street. Neely v. 
Philadelphia, 212 Pa. 551, 61 A 1096. 
(4) A person will not be entitled to 
the use of land as an alley in the rear 
of his lot, merely because the deeds 


[§ 128 


unopened and unused street, the fee of which is in 
the grantor, is named as a youndary conveys an ease- 
ment over the street, the controlling question is the 
intention, of the parties.°* 
situation of the »yroperty, the use to which it has 
been put, and all the attendant facts and circum- 
stances should also be considered in connection with 
the terms of the deed. 
apply where the deed itself and the attending circum- 
stances, the ‘‘res gest of the transaction, 
cives the implication of an easement.2? And although 
the grantor and his heirs may be estopped by the 
recitals in a deed to deny the existence of the street 
or alley,®® yet subsequent grantees of other lands 
claiming under him are not affected by such recitals, 
unless the right to use such street or alley was in fact 
granted by the first deed.?? 
ations! which have been considered in determining 
the extent and limits of the right of an individual to 
a way created by a sale made by reference to a map 


The condition, value, 


The general rule®® does not 


”” nega~ 


Among other consider- 


of his neighbors on one side called 
for an alley in the rear of their lots 
in accordance with a plan of lots, 
where it does not appear that such 
person’s deed called for an alley, or 
that an alley in the rear of his lot 
appeared in any map, or that any 
alley was actually opened. Andreas 
v. Steigerwalt, 29 Pa. Super. 1. (5) 
The New York Hospital owned a large 
tract of land, including over three 
hundred feet in length of 116th Street, 
as laid out and shown on the plan of 
New York city made under the law 
of 1807, but which had never been 
opened. The tract also included a 
small triangular piece on the south 
side of 116th street, fifty-one feet in 
width at its base on 11th avenue, 
which the hospital conveyed by an 
ordinary deed many years ago to the 
owner of the adjoining land, for a 
nominal consideration, naming the 
south line of said street as its north- 
ern boundary. .The property of the 
hospital, including the land within the 
limits of the street, was surrounded 
by a substantial inclosure, and occu- 
pied and used by it exclusively for 
many years. It was held that the con- 
veyance of the small tract, and the 
naming of the street as a boundary, 
did not include, by implication, any 
easement to the grantee over the land 
in the street, which was of much 
greater value than that conveyed. 
Matter of One Hundred and Sixteenth 
St., 1 App. Div. 436, 37 NYS 508. 


Bora Brizzalaro v. Senour, 82 Ky. 
[a] No estoppel.—Where a deed 


recites that the land thereby con- 
veyed is bounded upon a street laid 
out by the grantor across a certain 
farm, the grantee is not entitled to a 
way by estoppel in the absence of 
evidence as to the extent and loca- 
tion of the tract over which such 
right is claimed. Haserick v. Boulia- 
Gorrell Co., 77 N. H. 121, 88 A 998. 
{b] Effect of notice to grantee.— 
As against a purchaser of lots form- 
ing part of a tract subdivided accord- 
ing to a recorded plan, the vendor is 
not estopped to deny the existence 
of ways lying between lots which the 
purchaser was informed were held in 
one body by a-family who could do 
with the ways as they should see fit. 
Douglass v. Belknap Springs Land 
pee 76 N. H. 254, 81 A 1086, 37 LRANS 


99. Brizzalaro v. Senour, 82 Ky. 353. 

1. See infra this note. 

[a] Property not owned by grant- 
or.—A map showing lots and un- 
opened streets and sales of lots front- 
ing on a street with reference to the 
map has no effect on other property 
not owned by owners of the property 
shown on the map, and does not cre- 
ate any easements of right of way 
over such other property. In re Law- 
rence St., 186 NYS 845. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or plat, are the necessity for recording the map or 
plat,” other streets appearing on the map or plat, the 
width and length of the streets,* and the duty of the 
grantor to open the streets.® 

[§ 129] bb. Record of Map or Plat. The fact 
that at the time of the sale the map or plat has not 
been filed or recorded does not affect the operation of 
the rule.© As between the vendor and purchaser 
who purchased with knowledge of the map or plat 
and in reliance upon it, it is not material that the 
map has not been filed so as to become a public 
record.” 

[§ 130] (c) Use of All Streets Appearing on 
Plat. The right acquired by a purchaser of land 
sold by reference to a map or plat is not merely 
coextensive with the land conveyed, or necessarily 
merely so with the street upon which it abuts.® It 
may extend over such other streets and avenues, 
designated on the plat by reference to which the land 
was sold, as are reasonably necessary to afford the 
grantee a convenient way to a public street or high- 
way as far as the grantor’s title extends.1° Accord- 
ing to a number of decisions this is apparently the 
limit of the rights of one claiming a private easement 
under these circumstances;1+ and the rule deducible 
from these decisions seems to be that a reference to 
a plan laying out a large tract of land does not neces- 
sarily give every purchaser of a lot a right of way 
over every street laid down upon it.1? Although a 
grantee is sometimes entitled to have ways kept open 
which his land does not touch if they are necessary 
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or convenient in order to reach a highway, he 
acquires no right of way by implication over streets 
which his land does not touch and which do not lead 
to a public street or highway.1* Many decisions, 
however, are opposed to this view and hold that 
where a sale of lots is made by reference to a public 
map of a town every purchaser of a lot takes as 
appurtenant thereto, every advantage, privilege, and 
easement represented on the map or plat as belong- 
ing to it, and is entitled so far as any interference 
by the grantor,!* or any other lot owner? is con- 
cerned to have all streets remain public which were 
designated as such on the plat. 

Recitals for purpose of description only. Where 
the owner of property filed a map thereof which 
stated that the streets and avenues designated there- 
on were shown for convenience in description only, 
and not with the intent of dedicating: the same to 
public use, and after the conveyance of certain blocks 
»as Shown on said map the owner executed a declara- 
tion to the effect that the indorsement on the map 
was not intended to restrict the free use of the said 
streets and avenues by the grantee of said block, his 
heirs and assigns for the purpose of access and egress 
to and from any of the lots designated on the map 
or mentioned in the deed, it was held that the decla- 
ration gave lot owners, purchasers from such grantee, 
a right of necessity over the streets on which their 
lot abutted, so far as to enable them to reach the next 
open street, but that they acquired no easements over 


2. See infra § 129. accepts the way as a street. Collins 
3. See infra § 130. v. Buffalo Furnace Go. 73 App. Div. 
4 See infra § 131. 22, 76 NYS 420. 

5. See infra § 132. 11. See infra note 13. 

6. See infra note 7. 12. See infra note 13. 

7. Eltinge v. Santos, 171 Cal. 278, 13. Pearson v. Allen, 151 Mass. 


152 P 915, ‘AnnCas1917A 1143; Petit- 
pierre v. Maguire, 155. "Cal. 242, 100 
P 690; Hankins v. Hendricks, 247 
Til. 517, 521, 93 NE 428; Martin v. 
Murphy, 221 Ill. 632, 77 NE 1126; 
Clarke v. Gaffeney, 116 Ill. 362, 6 
NE 689; Morrison v. King, 62 Tl. 
30; Matter of Edgewater Road, 138 
App. Div. 203, 122 NYS 931 [aft 199 
N. Y. 560 mem, 93 NE 1120 mem]; 
peter v. Welzel, 242 Pa. 355, 89 A 

“Whether recorded or not, a plat, 
in connection with other evidence, 
may tend to show the disposition and 
arrangement by the owner of dif- 
ferent parts of the estate. ‘The foun- 
dation of the doctrine of easement 
in this and similar classes of cases 
is a disposition and arrangement of 
the premises as to the uses of the 
different parts by him having the 
unity of possession, and then a sev- 
erance.’” Hankins v. Hendricks, 
supra. 

8. Conveying fee to center of high- 
way see Boundaries § 83 et seq. 

9. See infra this section. 

10. Ky.—Rowan v. Cortlandt, 8 B. 
Mon. 232. 

Me.—-Bartlett v. Bangor, 67 Me. 


See 
ass.—Drew v. Wiswall, 183 Mass. 
554 *67 NE 666. 

Mich —Smith v. Smith, 46 Mich. 
301, BN 435. 

N. Y.—Ries v. New York, 188 N. Y. 
58, 80 NE 573; Kelly v. Penfield, 67 
Mise. 272, 122 NYS 811; Matter of 
New York City, 2 Wend. 472. 

I.—Chapin v. Brown, 15 R. I. 


R. 

579, 10 A 639. 

[a] Rule applied.— Where the 
owner of land in a city constructs 
a road therein, and designates it as 
a street in a plat, laying out the 
tract in lots, and reserves such street 
in the sale of the lots, an owner of 
a lot so sold has an easement in the 
entire way so created, as against the 
owners of the other lots so sold, 
which is violated by the obstruction 
of the way, although the city never 


79, 23 NE 731, 21 AmSR 426; Regan 
v.’ Boston Gas Light Co., 137 Mass. 
37; Tobey v. Taunton, 119 Mass. 404; 
Fox v. Union Sugar Refinery, 109 
Mass. 292; Rodgers v. Parker, 9 Gray 
(Mass.) 445; In re New York, 188 N. 
Y. 581 mem, 80 NE 1109; Reis v. 
New York, 188 N. Y. 58, 60 NE 573; 
Johnson v. Shelter Island, etc., As- 
soc., 47 Hun 374 [aff 122 N. Y. 330, 
25 NE 484, and disappr Wyman v. 
New York, 11 Wend. (N. Y.) 486]; 
Badeau v. Mead, 14 Barb. (N. Y.) 328; 
Foerster v. Bilers, 60 Misc. 453, 113 
NYS 480 [aff 140 App. Div. 893 mem, 
124 NYS 1115 mem (aff 204 N. Y. 631 
mem, 97 NE 1104 mem)]; In re Open- 
ing of Twenty-Ninth’'St., 1 Hill (N. 
Y). 189; State v. Hamilton, 109 Tenn. 
276, 70 SW 619. 

{a] Jones’ statement of rule.— 
“When land is sold by reference to 
a plan, upon which several streets 
and avenues are laid out, the grantee 
does not necessarily acquire an ease- 
ment in all such streets or ways. 
He ,. acquires an easement in the 
street or way upon which his lot 
is situated, and in such other streets 
or ways aS are necessary or con- 
venient to enable him to reach a high- 
way. He acquires no easement in 
a street or way which his land does 
not touch, and which does not iead 
to a highway; and he is not entitled 
to an injunction or other remedy 
by reason of an obstruction to such 
street or way.” Jones Easem, § 247. 

{b] Another reasonable way left 
open.— Where the owner of a tract 
of land laid the same out into lots 
and streets and leased some of the 
lots according’ to the maps of the 
survey, the lots to be bounded on 
one side by a street as described on 
the map, it was held that he was not 
liable for obstructing such proposed 
street, upon @ refusal of the city 
to accept the same, there being an- 
other reasonable and convenient way 
left open frorn the premises to an 
established highway. Underwood v. 
Stuyvesant, 19 Johns. (N. Y.) 181, 
10 AmD 215. To same effect Regan 


ae Boston Gas Light Co., 137 Masel 


{c] A limitation of the rule is 
recognized in the case of an interior 
lot, in which case the grantee is 
entitled to use such other connecting 
ways indicated upon the plan as may 
be necessary for the purpose of 
reaching public highways. Fox v. 
Union Sugar Refinery, 109 Mass. 292, 

14. Ala.—Highland Realty Co. v. 
a vonacle Land Co., 174 Ala. 326, 56 


Cal.—Danielson v. Sykes, 157 Cal. 
686, 109 P 87, 28 LRANS 1024; San 
Leandro v. Le Breton, 72 Cal. 170, 
13,P 405. » 

Ga.—Adair v. Spellman Seminary, 
13 Ga. A. 600, 79 SE 589. 

Ind.—Hall v. Breyfogle, 162 Ind. 
494, 70 NE 8838; Logansport v. Dunn, 
8 Ind. 378. 

Iowa.—Fisher v. Beard, 
346; Dubuque v. Maloney, 9 Iowa 
450, 74 AmD 358. 

Ky.—Schneider v. Jacob, 86 Ky. 
101, 5 SW 350, 9 KyL 382; Memphis, 
etce., Packet Co. v. Grey, 9 Bush 137; 
Wickliffe v. Lexington, 11 B. Mon. 
ee Rowan v. Portland, 8 B. Mon. 
Lakes v. Bangor, 67 Me. 
igs .—Winona v. Huff, 11 Minn. 
gee ann al v. Draper, 15 Mo. 

N. Y.—Morse v. Swanson, 129 App. 
Div. 835, 114 NYS 876; Tibbits v. 
Cumberson, 39 Hun 456; Wyman v. 
New York, 11 Wend. 486. 

Oh.—Huber v. Gazley, 18 Oh. 18. 

Or.—Portland v. Whittle, 3 Or. 126. 

Pa.—O’Donnell v. Pittsburgh, 234 
Pa. 401, 83 A 314; Bond v. Barrett, 
50 Pa. Super. 307. 


49 Tex. 347. 

{a] Purchasers acquire interest 
in all streets.—Where one sells build- 
ing lots by reference to a plan, the 
purchasers obtain an interest in all 
the streets marked upon it, and the 
right to have them converted into 
public streets as soon as the public 
authorities can be induced to do so. 
Bartlett v. Bangor, 67 Me. 460. 


32 Iowa 


15. O’Donnell v. Pittsburgh, 234 
Pa. 401, 410, 83 A 314; and supra 
note 14. 
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other streets designated on the map.?¢ 

[§ 181] (d) Width and Length of Streets. The 
purchasers acquire a legal right to have the streets 
kept open to the full width delineated on the map.*? 
According to some decisions the purchaser is entitled 
to have a street abutting on his premises kept open 
for its entire length, and not merely that part which 
is necessary for his use in reaching some other high- 
way,'® and that too, although the street may be 
merely a cul de sac;'® but other decisions hold that 
the rule that the purchaser of a Ict abutting .on a 
street is entitled to have the portion of the street 
which borders on his premises kept open at each 
end does not mean that he is entitled to have the 
street kept open at each end no matter how remote 
the ends are from his property,?° but that it will be 
sufficient if the street is kept open for such a length 
in either direction as to give access to another street 
or highway.” 

[§ 132] 
Where a way is sold as bounding on an unopened 
street there is an implied covenant that a street has 
been laid out, but not that it has been graded or 
rendered fit for travel.22, And the grantor is not 
| [a] Reason for rule-—‘When a lot 
conveyed by a deed is described by 
reference to a map, such map be- 
comes a part of the deed. If the 


map exhibits streets and alleys it 
necessarily implies or expresses a 
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(e) Duty of Grantor to Open Streets. ° 


(aff 204 N. Y. 631 mem, 97 NE 1104 
mem)]; Mahler v. Brumder, 92 Wis. 
477, 66 NW 502, 31 LRA 695. 

“The doctrine of implied covenants 
will not be held to create a right 
of way over ail the lands of a ven- 


[§§ 130-134 
bound to grade and work the way so that it shall be 
fit for travel, unless he has promised to do so.?* If, 
however, he has made such a promise, it may be 
proved by parol evidence.”* 

[§ 133] (2) By Municipal Corporation. Where 
a municipal corporation acting through its properly 
constituted authorities sells or conveys a town or 
city lot bounded by streets or alleys marked out on 
a plat, and the grantee enters upon it and expends 
money in improving it he is entitled to a right of way 
over such street or alley as appurtenant to the land 
and any subsequent conveyance by his grantor of the 
portions of such street or alley by which the grantee’s 
lot is bounded will be held void.2® But the rule is 
different where the plat is made by municipal officers 
whose powers in the premises are limited and defined 
by statute.?¢ : 

[§ 134] ¢. Ways Created by Sale of Land 
Bounded by Road, Street, or Alley—(1) In General. 
Where a grantor conveys land by a deed describing 
it as bounded by a road, street, or alley the fee of 
which is vested in the grantor and which is mentioned 
or referred to in the deed, the grantee acquires a 
right of way over the road, street, or alley.2* The 
Brook Ave., 40 App. Div. 519, 58 NYS 
163 [aff 161 N. Y. 622 mem, 55 NE 
1093 mem] (where land is sold as 
bounding on an avenue laid out on 


a city map, but not condemned or 
opened for use, and the lot conveyed 


design that such passageways shall 
be used in connection with the lots 
and for the convenience of the own- 
ers in going from each lot to any 
and all the other lots in the tract 
so laid off.’”” Danielson v. Sykes, 157 
mon 686, 690, 109 P 87, 28 LRANS 

[bj “he owner of any lot in the 
general plan may assert the public 
character of any street and the right 
of the public to use it.” O’Donnell v. 
Pittsburgh, 234 Pa. 401, 410, 83 A 314. 

16. Matter of East One Hundred 
and Forty-Second St., 83 App. Div. 
430, 82 NYS 4465. 5 

17. Molitor v. Sheldon, 37 Kan. 
246, 15 P 281; White v. Tide Water 
OlF Cop b0eNivd)) Bqe LS. 25) tA 1.99% 
Livingston v. New York, 8 Wend. 
(Ne Y.) 85, 22 AmD* 622; .But’ see 
Fonda v. Borst, 2 Abb. Dec. (N. Y.) 
155, 2 Keyes 48 (holding that the 
purchaser of rural property, under a 
deed in which the grantor bounds 
the premises conveyed by a road or 
proposed road over land retained by 
him, is entitled to a right of way 
over such land, but to entitle him to 
have the road or street opened to 
the width indicated upon the grant- 
or’s map it must have been accepted 
by the public by a formal opening 
or by user). 

[a] Greater than existing street.— 
Where the width delineated is great- 
er than the existing width of such 
street, a purchaser acquires a right 
of way to the full extent and dimen- 
sions of such street, as shown on 
the map, until it reaches some other 
highway. In re Sedewick, etc.. Aves., 
213 N. Y. 438, 108 NE [mod 162 App. 
Div. 286, 147 NYS 661]. 

18. Kerrigan v. Backus, 69 App. 

329, 74 NYS 906; and infra 


19. Rodgers _v. Parker, 9 Gray 
(Mass.) 445; Thomas v. -Poole, 7 
Gray (Mass.) 83. 

20. Reis v. New. York, 188 N. Y. 
58, 80 NE 573 [exp] and lim Taylor 
v. Hopper, 62 N. Y. 649 (where it 
was held that the grantee has the 
right to have a street abutting on 
his property kept open at _ both 
ends)]; and cases infra note 21. 

21. Hawley v. Baltimore, 33 Md. 


270, 280; Reis v. New York, 188 N. 
Y. 58, 73, 80 NE 573; Foerster v. 
Hilers, 60 Misc. 453, 113 NYS 480 


{aff 140 App. Div. 893, 124 NYS 1115 


dor which may lie, however remote, 
in the bed of a street. The lands 
must be contiguous to the lot sold, 
and there must be some point of 
limitation. The true doctrine is, as 
we understand it, that the purchaser 
cf a lot calling to bind on a Street, 
not yet opened by ..ze public authori- 
ties, is entitled to a right of way 
over it, if it is of the lands of his 
vendor, to its full extent and dimen- 
sions only until it reaches some other 
street or public way. To this ex- 
tent will the vendor be held by the 
implied covenant of his deed and no 
further.” Hawley v. Baltimore, supra 
{quot Reis v. New York, supra]. 

{a] MIllustration.—Where the own- 
er of land in a city made a plat 
thereof on which was designated a 
street namea W Place, connecting 
at its western end with a public 
street, but terminating at its east- 
ern end on the land of such owner 
and not connecting with any other 
street, and the city expressly refused 
to accept such plat, but the owner 
nevertheless graded W _ Place and 
sold lots thereon, but afterward he 
and his grantees of the land abutting 
on the eastern third of W Place 
treated such portion as private prop- 
erty and were compelled by the city 
to pay assessments upon it as such 
for the opening and improvement of 
another street, and such eastern por- 
tion of W Place was never used by 
the public as a highway and »had 
been fenced off from the western 
portion before plaintiff acquired title 
by mesne conveyance to a lot front- 
ing on the latter, it was held that 
such eastern portion of W Place 
never became a public street and that 
plaintiff had no right to remove the 
fence, or to have it abated as a nuis- 
ance. It should be observed that Rev. 
St. § 2204 declares that no covenant 
shall be implied in any conveyance 
of real estate, whether such con- 
veyance contains special covenants 
or not, due account of which was 
taken by the majority of the court 
in this decision. Mahler v. Brum- 
der, 92 Wis. 477, 62 NW 502, 31 LRA 
695 (Winslow Marshall, JJ., dis). 

22. Loring v. Otis, 7 Gray (Mass.) 


23. Cole v. Hadley, 162 Mass. 579, 
39 NE 279; Durkin v. Cobleigh, 156 
Mass. 108, 30 NE 474, 32 AmSR 436, 
17 LRA 270. See also Matter of 


fronted on another street which gave 
access to it, the only easement ob- 
tained in the unopened avenue was 
the right to abut on it when it 
should be opened by the _ public 
authorities). 

24. Cole v. Hadley,.162 Mass. 579, 
39 NE 279; Durkin v. Cobleigh, 156 
Mass. eae NE 474, 32 AmSR 436, 


90 N. Y. 122, 48 AmR 146 [aff 11 Abb 
NCas 236 (rev 3 AbbNCas 478)]; 
Moose v. Carson, 104 N. C. 431, 10 SE 
689, 17 AmSR 681, 7 LRA 548; In re 
Penny Pot Landing, 16 Pa. 79. 

shen Beeeer v. Mueller, 133 Ill. 86, 


[a] Reason for rule.—If the offi- 
wers exceed their authority, no es- 
toppel- can arise, inasmuch as every 
person is presumed to know the na- 
ture and extent of the powers of 
municipal officers and therefore can- 
not be deemed to have been deceived 
or misled by acts done without legal 
authority. Seeger v. Mueller, 133 Ill. 
86, 24 NE 513. 

27. Ark.—Rogers v. Bollinger, 59 
Ark. 12, 26 SW. 12, 

Cal.—Danielson vy. Sykes, 157 Cal. 
686, 109 P 87, 28 LRANS 1024. 

Conn.—Billings v. McKenzie, 87 
Conn. 617, 89 A 344. 

Ga.—Gibson v. Gross, 143 Ga. 104, 
84 SE 373; Wimpey v. Smart, 137 Ga. 
325, 73 SE 586; Schreck vy. Blun, 131 
Ga, 489, 62 SE 705. 

Hawaii.—Hodson vy. Wolters, 19 
Hawaii 342; Kamai v. Trask, 8 Ha- 
waii 75. 

Ill.—Hankins vy. Hendricks, 247 Il. 
517, 93 NE 428. 

Ky.—Cook vy. Burton, 92 SW 322, 29 
KyL 28. 

La.—Handlin v. New Orleans, 121 
ha. 565, 46 S 652. 

Me.—Brown v. Dickey, 106 Me. 97, 
75 A 382; Young v. Braman, 105 Me. 
494, 75 A 120. 

Mass.—Hobart v. Towle, 220 Mass. 
293, 107 NE 954; Kaatz v. Curtis, 215 
Mass. 311, 102 NE 424; Gould v. Wag- 
ner, 196 Mass. 270, 82 NE-10; McKen- 
zie v. Gleason, 184 Mass. 452, 69 NE 
1076. 100 AmSR 566; Howe v. Alger, 4 


Allen 206. 
Mich.—Karrer v: Berry, 44 Mich. 
Smith vy. Lock, 18 


391, 6 NW 858; 
Mich, 56. 

N. J.—Imperial Realty Co. v. West 
Jersey, etc., R. Co., 78 N. J. Ea. 110, 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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grantor cannot thereafter close the way without the 
grantee’s consent.?® The right of the grantee, as 
against the grantor to have the way kept open, is not 
one of dedication, but of private right, depending on 
the construction of the deed.2® The general rule®° 
has been held to apply whether the road is in exist- 
ence or is to be made by the grantor over lands re- 
tained by him,*! although there is authority appar- 
ently not in harmony with this proposition.*? So the 
rule applies, whether or not a plat had been made 
showing the road, if it was actually opened and in 
well defined use at the time of the conveyance.** It 
is sufficient that the beneficial use of the premises re- 
quires the use of the way ;** such use need not be in 
absolute necessity.2° However, the fact that deeds 
to lots mentioned a street or way as a boundary 
does not estop the grantees, as against the adjoin- 
ing owner, from showing extinguishment of ease- 
ment in the way by mutual abandonment or by 
adverse possession.*® 

Land bounded by closed road. Where a grantor 
bounds his land by a road which the grantee knows 
is closed, he does not convey an easement in it, unless 
there is an express covenant in regard to it in the 
deed.** 

Fee not in grantor. Where a way is given as a 
boundary the implication of a grant of an easement 


EASEMENTS 


Ie C2} 982 
is of course dependent upon the grantee’s ownership 
of the servient fee;%* but he is estopped by his deed 
from contesting with his grantee the latter’s right to 
use the way, whether the ownership of the servient 
fee is in him or in another.*® 

[§ 135] (2) Whether Private Survives Public 
Easement. There is some controversy as to whether 
the private right of way in grantees holding by con- 
veyances bounding their lands on streets and high- 
ways is merged in the public right when the dedica- 
tion is consummated by a public acceptance, or 
whether it is merely suspended thereby and will re- 
vive if the public right is afterward abandoned.*® 
And according to the view entertained in some juris- 
dictions, when the public right attaches, the preced- 
ing private right is thereby extinguished, and if the 
public right is subsequently surrendered the owners 
of adjoining property take the land to the middle of 
the street discharged of all right of way;*! in other 
words the grantees of lots bounded by a street. or 
streets take by their deeds no private right of way in 
and over the public street distinct from, and inde- 
pendent of, the public right of way.4? But according 
to the better opinion if the road is a public highway 
the easement so granted survives the extinguishment 
of the public easement by the discontinuance of the 
highway by act of law;4* for these private easements 


77 A 1041 rev on other grounds 79 
N. a Eq. 168, 81 A 837]. 

Y.—Trowbr idge v. Ehrich, 191 N. 
> Gp MeL 84 NE 297 [mod 116 App. Div. 
457, 101 NYS 995]; Reis v. New York, 
188 N. Y. 58, 80 NE 573 {aff 113 App. 
Div. 464, 99 ‘NYS 291]; Niagara Falis 
v. New York Cent., etc. R. Co., 168 
N. Y. 610 mem, 61 NE 185 [aff 41 "ApD. 
Div: 93;°58 NYS 619]; In -re Sty Nich- 
olas Terrace, 143 N. Y. 621, 27 NE 
635; Smyles v. Hastings, 23 NZ YG 
217; Fonda v. Borst, 2 Abb. Dec. 155, Sy 
Keyes 48; Inter- City Realty Co. v. 
Newman, 128 App. Div..195, 112 NYS 
481 (where a deed was made with 
reference to a city addition map 
which showed nothing between an 
avenue described as a boundary of 
the property and a bay, plaintiff, a 
privy of defendant’s prior grantor, 
was estopped to dispute the natural 
boundary shown on the map); Mott 
v. Eno, 97 App. Div. 580, 90 NYS 608 
[rev on other grounds 181 N. Y. 346, 
74-NE 229]; Baker v. Mott, 78 Hun 
141, 28 NYS 968 [aff 152 N. Y. 637 
mem, 46 NE 1144 mem]. But see 
Kings County F. Ins. Co. v. Stevens, 
HOT EN. YR2414 500. 5° NBA3 58% 

Oh.—Kneisel v. Krug, 8 Oh. Dec. 
(Reprint) 581, 9 CincLBul 38 [dist 
Satchell v. Doram, 4 Oh. St. 542]. - 

Or.—Lankin v. Terwilliger, 22 Or. 
OT, 2922268. 

Pa.—Hancock v. Philadelphia, 175 
Pa. 124, 34 A 570; Whitaker v. Phe- 
nixville Borough, 141 Pa. 327, 21 A 
604; Opening of Brooklyn St., 118 Pa. 
640, 12 A 664, 4 AmSR 618; Rhoads 
v. Walter, 61.Pa. Super. 43; Andreas v. 
Steigerwalt, 29 Pa. Super. 1; Carroll 
v. Asbury, 28 Pa. Super. 354. 

Va.—Gish v. Roanoke, 119 Va. 519, 
89 SE 970. 

W. Va.—Ciayton v. Gilmer County 
ey 58 W. Va. 253, 52 SE 103, 2 LRANS 

Eng—Roberts v. Karr, 
noes 127 Reprint 926. 

S.—Puegh v. Peters, 11 N. S. 139. 

tay Reason for rule.—‘‘This doc- 
trine rests unon the fact that the 
grantor, by describing the land as 
bounded by a way, when he is the 
owner of the soil under the way, in- 
tends thereby to confer 


1 Taunt. | 


upon the| 


grantee, as appurtenant to the grant- | 


ed premises, the right to use such 
way; and whether it be deemed to 
operate as an implied grant, cov- 
enant, warranty or estoppel, binding 
on the grantor, his heirs or assigns, 
is immaterial.” Lankin v. Terwilli- 
ger, 22 Or. 97, 100, 29 P 268. [qnot 
Wimpey v. Smart, 137 Ga. 325, 328, 


73 SE 586]. 

{b] Voluntary assignment for 
creditors.—Where the property in- 
cluded in a voluntary assignment for 
creditors included several lots which 
adjoined an alley, on land of the as- 
signor, and which had never been 
opened or dedicated, and in all the 
orders of the court relative to sales 
of the lots and in the assignee’s deeds 
the alley was reserved, the right to 
the free use of the alley passed as an 
appurtenance to the various lots. 
Cook v. Burton, 92 SW 322, 29 KyL 28. 

{e] Right extends entire length of 
way.—The deed in which the land 
conveyed is bounded upon a private 
way estops the grantor. and those 
claiming under him to deny the ex- 
istence of the way for its entire 
length as then actually laid out or 
clearly indicated and _ prescribed. 
Tobey v. Taunton, 119 Mass. 404. 

28. Gibson v. Gross, 143 Ga. 104, 
84 SH 373. 


29. Smith v. Lock, 18 Mich. 56. 

80. See supra text and note 27. 

31. Badeau v. Mead, 14 Barb. (N. 
Y.) 328; Gogarty v. Hoskins, [1906] 
Lire el 3s. 

32. Henderson v. Young, 260 Pa. 
334, 103 A 719 (a deed describing 


property as bounded by a street plot- 
ted on a city plan, but not plotted on 
any plan made or adopted by grantor, 
did not convey an easement over the 
bed of the proposed street, or entitle 
grantee to a right of passage, where 
the street was never opened and was 
subsequently vacated); Henderson v. 
Young, 26 Pa. Dist. 23 (when a deed 
of land describes the lot as bounded 
by a street plotted on the city plan, 
but unopened, the grantee acquires 
the easement of a public way by im- 
plication, but only upon the opening 
of the street). 

33. Gisk v. Roanoke, 119 Va. 519, 
89 SE 970. 

34. See cases infra note 35. 

35. Ranscht v. Wright, 9 App. Div. 
108, 41 NYS 108 [aff 162 N. Y. 632 
mem, 57 NE 1122 mem]; Andreas v. 
Steigerwalt, 29 Pa. Super. 1, 5. {cit 
Cyc]. 

36. Pernice Vv. Rocket, 33 -R. I. 


152. 80 A 

37. Kine = New York, 102 N. Y. 
172, 6 NE 395. See also Stevens v. 
Headley, 69 N. J. Eq. 533. 62 A 887 
(where a deed to certain land abut- 
ting on an alleged private road con- 
tained a building restriction prohib- 
iting the erection of buildings nearer 
than forty feet to the northwesterlv 
side line of such road, the deed did 


not by implication convey any right 
of way over that part of the road end- 
ing in a cul-de-sac, which was beyond 
the property conveyed toward the 
closed end of the road). 

38. Wimpey v. Smart, 137 Ga. 325, 
73 SE 586; Howe v. Aiger, 4 Allen 
(Mass.) 206; Fulmer v. Bates, 118 
Tenn. 731, 102 SW 900, 121 AmSR 
1059, 10 LRANS 964. 

39. Wimpey v. Smart, 137 Ga. 325, 
73 SE 586. 

[a]. Reason for rule.—‘‘This es- 
toppel results from the effect to be 
given to his deed; for every grant 
should be so construed as to give the 
grantee the benefits intended to be 
conferred by the grant, and the grant- 
or will not be permitted to close up 
the way or do anything that will de- 
feat or essentially impair his grant.” 
Wimpey v. Stnart, 137 Ga. 325, 328, 75 
SE 586. 

40. See infra this section. 

{al In New Jersey the chancery 
court has declared that the question 
is not settled in that state. Dodge v. 


Pennsylvania R. Co., 43 N. J. Eq. 351, 
11 A 751 [aff 45 N. J. Ba. 366, 19 A 
41, Bailey v. Culver, 84 Mo. 531; 


Kimball v. Kenosha, 4 Wis. 321; Jones 
v. Tuckersmith Tp., 33 Ont. L. 634, 8 
OntWN 334, 23 DomLR 569. See also , 
Dedication § 166. 

42. See cases supra note 41. 

43. U. S.—Central Trust Co. v. 
Hennen, 90 Fed. 593, 38 CCA 189. 

Ill.—Thkomas v. Metz, 236 Ill. 86, 
86 NE 184. 

N. Y.—Johnson v. Cox, 196 N. Y. 
110, 89 NE 454; Holloway v. South- 
mayd, 139 N. Y. 390, 34 NE 1047, 1052; 
White’s Bank v. Nichols, 64 N. Y. 65; 
Smith v. Smith, 120 App. Div. 278, 104 
NYS 1106 [aff 193 N. Y. 667 mem, 87 
NE 1127 mem]. 

Pa.—Chambersburge Shoe Mfg. Co. 
v. Cumberland Valley R. Co., 240 Pa. 
519, 87 A 968: Tesson v. H. K. Porter 
Co., 288 Pa. 504, 86 A 278; O’Donnell v. 
H. K. Porter Co., 288 Pa. 495,:86 A 
281; O’Donnell v. Pittsburgh, 234 Pa. 
401, 88 A 314; Dobson v. Hohenadel, 
148 Pa. 367, 23 A 1128; Carroll v. As- 
bury, 28 Pa. Super. 354; Newell v. W. 
Res etc., Cutlery Co., 41 Pa. Co. 

Utah.—Sowadzki v. Seis Lake Coun- 
ty, 36 Utah 127, 104 P 1 

Wash.—Van Buren v. Trumbull, 92 
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[al Extinguishment by nonuser.— 


A right of private easement may 
exist, although the public right has 
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are independent of the public easement, and are in 
their nature as indestructible by acts of the public 
authorities or of the grantor of the premises as is the 
estate itself which is the subject of the grant.4?% 
This rule is of course applicable only where a private 
easement exists at the time the public easement is 
extinguished.** Also it has been held under a statute, 
providing for the vacation of streets as platted, and 
providing that such vacation shall not abridge or 
destroy any of the rights or privileges of other pro- 
prietors in the plat, that any portion of a plat, includ- 
ing the streets, may be vacated by those owning the 
lots; but the rights of other landowners, not joining, 
are preserved.4® And if aman grants land bounding 
expressly on the side of the highway, so that the 
title to the soil under the highway remains in him 
and the highway is discontinued by competent 
authority, the grantor cannot so use the soil of the 
highway as to defeat his grantee’s right of way, or 
render it substantially less beneficial ;*° whether this 
should be deemed to operate as an implied grant, 
warranty, covenant, or an estoppel is immaterial, for 
the right itself is inferred from that great principle 
of construction that every grant and covenant shall 
be so construed as to secure to the grantee the bene- 
fits intended to be conferred by the grant and that 
the grantor shall do nothing to defeat or essentially 
impair his grant.47 But a right of way by necessity 
is construed strictly,4® and it has been held that such 
a right of way acquired by the grantee of a lot of 
land to a highway crossing an adjoining lot of the 
grantor terminates at the side of the highway, and 
when that is discontinued and a new highway laid 
out beyond it over the grantor’s lot it will not be 
enlarged so as to enable'the grantee to use the discon- 
tinued portion for the purpose of reaching the new 
highway, his remedy being a claim for damages for 
the destruction of his easement.49 

[§ 186] d. Ways Created by Sale of Land with- 
out Reference in Conveyance to Roads, Streets, or 
Alleys. Where a purchaser of a lot, in reliance upon 
a representation by the vendor ‘that a strip of the 
latter’s adjoining land is a highway and upon his 
promise that he will lay it out as such for the use of 


been extinguished by nonuser under | 440, 24 NE 675. 
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[§§ 135-187, 
the purchaser, his family, and the public, takes a 
deed describing the land by metes and bounds with- 
out reference to any street or to any map, and builds 
a house upon and near such strip of land as under- 
stood between the parties during the negotiations, 
and the vendor thereafter opens the strip as a street 
as he had agreed, and it is thereafter used as a street 
by the purchaser and the public, and the purchaser 
conveys the lot while the house is so situated and the 
strip of land is so opened as a street, the easement in | 
the street passes to his grantee, although the convey- 
ance is by metes and bounds, does not refer to the 
easement, and the word ‘‘appurtenances’’ is not 
used.°° And according to some decisions where 
streets are laid out and exhibited on the ground, 
although no map is made, and lots are sold upon the 
representation that such streets exist, but by metes 
and bounds without reference in the conveyance to 
the streets, and bought on the strength of such repre- 
sentation, the purchaser nevertheless acquires an 
easement therein;*! but the easement does not pass 
by force of the grant but by estoppel.®? 

[§ 137] e. Right to Use Halls and Stairways. 
If a building consisting of several apartments is so 
constructed that all the occupants must enter and 
depart by the same hall and stairway these become a 
way of necessity upon the sale or lease of part of the 
building.®* And on the other hand the rule is other- 
wise if the building is so constructed that the grantee 
can readily construct an entrance and stairway in his 
own part.6* Where the owner of two adjoining lots 
on one of which there is a building with an outside 
stairway projecting over the other lot grants this lot 
with the building and the right to maintain the stair- 
way, the grantee takes a perpetual easement or a 
right of way to the second story of the building over 
the stairway on the adjoining lot.°® 

Sublease. On the execution of a sublease of the 
upper floors of a building, a right of way to the floors 
so severed, as a way of necessity, may pass by impli- 
cation of law without the use of the word ‘‘appurte- 
nances.’’°® But where a sublease of the upper floors 
of a building expressly provided for other means of 
access than an open stairway leading from the first 


wall stairways and a hallway used 


statute vacating highways not open- 50. Newman v. Nellis, 97 N. Y.| for the convenience of the occupants 
ed within five years from the open-| 285. of the entire building, the devisee 
ing order. Ballinger Codes & St. An- 51. Danielson v. Sykes, 157 Cal.|of the other half acquired by im- 
not. § 3803, vacating county roads] 686, 109 P 87, 28 LRANS 1024; Pres-| plication an easement in the use 


unopened within five years of the 
order to open, does not apply to 
private rights acquired by convey- 
ance or grant from a common grant- 
or who sells land under a plot show- 53. 
ing streets which are not opened. Van |} 30 
Buren v. Trumbull, 92 Wash. 691, 
159 P 891, LRA1917A 1120. 
43142. See cases supra note 43. 
44. Tuttle v. Sowadzki, 42 Utah 
BOL I26 P9959. 
45. Highland Realty Co. v. Avon- 
dale Land Co., 174 Ala. 326, 56 S 716. 
Parker v. Framingham, 8 
. (Mass.) 260; Plitt v. Cox, 43 
Pa. 486. 
{a] Street never opened.—The sale 
of a lot by a plan on which a public | 752 
street is laid out as one of the boun- 
daries and a conveyance describing 
the lot as a lot on W street, as it 
shall be opened and bounded on the} Wash. 
south by W street, does not create W,is. 
a covenant on which the grantors 
are liable where the street was sub- 
sequently vacated by legislative au- 
thority, and the grantors entered up- 
on and occupied the land over which 
it was laid out. Bellinger v. Union 
Burial-Ground Soc., 10 Pa. 135. 


cott v. Edwards, 
eas 59 AmSR 


30 Iowa 386. 


619, 23 
/ 
23 A 437, 


12 SW 62. 
356, 86 P 


616; Jarstadt v. 
8 NW_.29; 
Wis. 559. 


fa] 


117 Cal, 298, 49 P 
86. 


Danielson v. Sykes, 157 Cal. 
686, 109 P 87, 28 LRANS 1024. 
Ill.—Morrison v. King, 62 Ill. 


Towa.—Stephens v. Boyd, 157 Iowa 
570, 138 NW 889; Thompson v. Miner, 


N. J.—Mayo v. Newhof, 47 
Eq. 31, 19 As 837 [aff 43)N. 
A 265, 27 AmSR 

Oh.—National Exch. Bank v. Cun- 
ningham, 46 Oh. St. 575, 22 

Pa.—Geible v. Smith, 146 Pa. 276, 
, 28 AmSR 796; 
Cleland, 133 Pa. 189, 19 A 352, 7 LRA 


Tex.—Howell v. Estes, 71 Tex. 690, 


ee ee v. Berkman, 43 
Benedict v. Barling, 79 Wis. 
551, 148 NW 670; Galloway v. Bone- 
steel, 65 Wis. 79, 26 NW 262, 56 AmR 
Smith, 
Dillman v. 


Devisees of halves of build- 
ing.—Where at the time of a devise 


thereof. Kane v. Templin, 158 Iowa 
24, 27, 138 NW 901 (‘“‘The devisees 
of the two halves of the building 
took title as purchasers, and their 
rights, so far as we can see, were the 
same as they would have been had J. 
D. Templin conveyed the west half 
of the building, that is the east half 
of the west half of lot 2, to plaintiff’s 
remote grantors, and at the same 
time conveyed to others the east 
half of the building, that is, the west 
half of the east half of the same 
lot. If, at the time such convey- 
ances were made, there had existed, 
in the east half of the building ad- 
joining the dividing wall, stairways 
and a hallway originally designed 
and still used, as was obvious to all 
the grantees, for the mutual con-= 
venience of the occupants of the en- 
tire building, then, as we think, the 
grantees of the west half would have 
acquired by implication an easement 
in the use of such stairways and 
hall, and the grantees of the east 
half would have taken title subject 
to such easement’’). 

54. Stillwell v. Foster, 80 Me. 333, 
14 A731. 


Nod 
A eta 
455]. 

NE 924. 


Pierce v. 


51 Wis. 96, 
Hoffman, 38 


47. See cases supra note 46. of the halves of a building to dif- 55. Farrington v. Bundy, 5 Hun 
48. See supra § 114 et seq. ferent devisees, there existed in one] (N. Sy hak oH Mf 
49. Morse v. Benson, 151 Mass.'of the halves adjoining the dividing 56. Georke Co. v. Wadsworth, 73 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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floor, the sublessee’s right to use such stairway to 
obtain access to the upper floors did not pass by 
implication of law as a way of necessity, under the 
rule that an easement! by implication of law is raised 
in the absence of any express contract in reference 
And where a sublease of the upper floors 
of a building provided for new means of access other 
than by a stairway leading from the first floor, the 
fact that the sublease also provided that if the sub- 
lessee was unable to procure the consent of the orig- 
inal landlords to the construction of such new means 
of access, or it could not be constructed for any other 
reason, the sublessee might surrender the lease, did 
not render such new means of access substitutional 
only so as to raise an easement for the use of the 
stairway by implication in case the new way was not 


thereto.°? 


obtained.°§ 


[§ 1388] f£. Right of Use of Park or Open Square. 
Where land is represented on a map or plat as a 
park, public square, or common, the purchasers of 


EASEMENTS 


map.°° 


adjoining lots acquire as appurtenant thereto a 


[§ 140] A. As Appurtenant to Dominant Estate 
Where an easement is annexed as 


—l. In General. 


VI. TRANSFER OF THE RIGHT 
it passes as an appurtenance with a conveyance or 
devise of the dominant estate,°* although not specifi- 


appurtenant to land either by grant or prescrintion, 


N. «J. Eq. 448, 68 A 71; 
Humphreys, MG SNAILS Ea. 
57. Georke Co. v. Wadsworth, 
N. J. Eq. 448, 68 A 71. 
58. Georke Co. v. Wadsworth, 
N. J. Eq. 448, 68 A 71. 


Peto v. 
3 
73 


59. Ala.—Avondale Land Co. v. 
Avondale, 111 Ala. 523, 21 S 318. 
Cal.—Archer_v. 93 


Salinas City, 
Cal. 48, 28 P 839, 16 LRA 145, 

Ga.—East Atlanta Land Co. v. 
Mower, 138 Ga. 380, 75 SE 418. 
gout Princeville ¥V. Auten, 77 Iii. 

Ind.—Doe v. Attica, 7.Ind. 641. 

Iowa.—Fisher v. Beard, 32. Iowa 
346, 40 Iowa 625; Warren v. Iuyons, 
22 Towa 351; Leffler v. Burlington, 
18 Iowa 361; Dubuque v. Maloney, 9 
Iowa 450, 74 AmD 358. 

Kan.—Franklin County Comrs. v. 
Lathrop, 9 Kan. 453. 
phen fia v. Portland, 8 B. Mon. 

Mass.—Atty-Gen. v. Abbott, 154 
Mass: 323, 28 NE 346, 13 LRA 251. 

Mo.—Goode v. St. Louis, 113 Mo. 
257, 20 SW 1048; Rutherford v. Tay- 
lor, 38 Mo. 315. 

N. J.—Price v. Plainfield, 40 N. J. 
L. 608; Morris v. Se Girt Land Impr. 
Coy 38 N. J. Ka. 

N. Y.—Buffalo, es R. Co. v. Hoyer, 
214 N. ia 230. 108 A 455 [rev 147 
App. Div: 205, 132 NYS 31];:\}Cady v. 
Conger, 19 N. Y. 256; Morse v. Swan- 
son, 129 App. Div. 835, 114 NYS 876; 
Anderson v. Rochester, etc., R. Co., 
9 HowPr 553; Watertown v. Cowen, 
4 Paige 510, 27 AmD 80; Hills v. 
Miller, 3 Paige 254, 24 AmD 218. 

Oh.—Huber v. Gazley, 18 Oh. 18; 
Lunkenheimer v. Cincinnati, 23 Oh. 
CirweuEGs 7: 

Or:—Steel v. Portland, 23 Or. 176, 
31 P 479; Hogue v. Albina, 20 Or. 
182, 25 P 386, 10 LRA 6738; Meier v. 
Portland Cable R. Co., 16 Or. 500, 
19 P 610, 1 LRA 856; Carter v. Port- 
land, 4 Or. 339. 

Tex.—State v. Travis County, 85 
Tex. 435, 21 SW 1029; Lamar County 
v. Clements, 49 Tex. 347; Oswald v. 
Grenet, 22 Tex. 94. 
aice ta cs vulams v. Smith, 22 Wis. 

Eng.—Tulk v. Moxhay, i1 Beav. 
571, 50 Reprint 937. 

See also Dedication § 50 et seq. 

{a] Public common. — Where a 
fen. of land, previous to selling 

ts, made a map with a space mark- 
ed “Public Common” thereon, adjoin- 
ing such lots, and in the deeds cove- 
nanted to maintain such space as 
a public conimon, the, grantees of 
such lots received private easements 
for the benetit of their lots by way 


of a right to insist that the common 
be continued as such. Buffalo, etc., 
R. Co. v. Hoyer, 214 N. Y. 236, 108 
NE 455. 

60. See cases supra note 59. 

[a] Estoppel.-—- Where residence 
lots were sold with deference to 
plats containing a description of 
parks, the original owner and his 
grantees are estopped from setting 
up a claim adverse to the right of 
private individuals to the use ‘of the 
park. East Atlanta Land Co. v. 
Mower, 138 Ga. 380, 75 SE 418. 

61. Conn. —Wheeler v. Bedford, 54 
Conn. 244, 7 A 22. 

Tll.—Princeville v. Auten, vere SHOE 
326. 

Towa.—Fisher v. Beard, 32 Iowa 
346, 40 Iowa 625. 

Kan.—Franklin County v. Lathrop, 
a ans 453. 

Mo.—Price v. Thompson, 48 Mo. 
oust Rutherford v. Taylor, 38 Mo. 
315. 


N. J.—Morris se ey Girt Land 
Impr. Co., 38 N. J. Eq. 304. 

N. Y.— Pratt v. Buffalo Gity Re Co; 
19 Hun 30; Watertown v. Cowen, 4 
Paige 510, ‘97 AmD 80 

Oh.—Brown Vv. Manning, 6 Oh. 298, 
27 AmD 255. 

Eng.—Tulk v. Moxhay, 11 Beav. 
571, 50 Reprint 937. 


62. See cases supra note 61. 
63. Browne v. Flower, [1911] 1 
Che 2a 


[a] Reason for rule.—The impli- 
cations based on the maxim that no 
one can derogate from his own grant 
to an unreasonable extent are not 
applicable. Browne v. Flower, [1911] 
1 Oe 219, 

U. S.—Barbour v. Lyddy, 49 
Fei “896 {aff 55 Fed. 440]. 

Ala.—Lide v. Hadley, 86 Ala. 627, 
76 AmD 3388. 

Cal.—Rubio Canon Land, etc., As- 
soe. v. Everett, 154 Cal. 29, 96 P 811; 
Corea v. Higuera, 153 Cal. 451, 95 P 
882, 17 LRANS 1018; McShane v. 
Carter, 80 Cal. 310, 22 P 178; Cross v. 
Kitts, 69 Cal. 217, 10 P 409, 58 AmR 
558; Cave v. Crafts, b3: Cal, 135; Gard- 
ner v. San Gabriel Valley Bank, Ga Cals 
AG 1062)93) 25900: 

Colo.—Durkee  v. Jones, 27 Colo. 
ak 60 P 618; Ward v. Farwell, 6 Colo. 


Pbonn. —Alling Teen Co. v. Older- 
man, 90 Conn. 241, 96 A 944. 
Ga.—Planters’ Gin Co. v. Rea, 146 
Ga. 694, 92 SE 220; Wimpey v. Smart, 
137 Ga. 325, 73 SE 586; Atlantic, etc., 
R. Co. v. McKinney, 124 Ga. 929, 53 SE 
701, 110 AmSR 215, 6 LRANS 436; 
Stovall v. Coggins Granite Co., 116 Ga. 
376, 42 SE 723; Taylor v. Dyches, 69 
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vested right to have the space so designated kept 
open for the purpose and to the full extent which the 
designation imports.°® 
lots “according to such plat implies a covenant that 
the land so designated shall never be appropriated 
by the owner or his successors in interest to any use 
inconsistent with that represented on the original 
And the purchaser of an adjoining lot 
acquires such an easement in the park or public 
square in front of it as entitles him to proceed in 
equity to prevent by injunction the appropriation of 
the park or square to any use other than that desig- 
nated on the map or plat by reference to which he 
purchased his lot ;®+ he is not a mere volunteer seek- 
ing to enforce the rights of the public; he has a 
special interest of his own to protect.®? 

[§ 139] g. Right of Prospect or Privacy. Inas- 
much as the law does not recognize any easement of 
prospect or privacy, such an easement cannot be 
acquired by implied grant.®% 


The sale and conveyance of 


Ga, 455. 
Ill._-Whittaker v. Harding, 256 Ill. 
148, 99 NE 945; Hankins v. Hendricks, 
247 Ill. 517, 983 NE 428; Jarvis v. 
Seele Milling Co., 173 Ill. 192, 50 NE 
1044, 64 AmSR 1073. park 
Thompson- Houston 
Brown, 172 Ill. 329, 50 NE 127 tafé 
69 Ill. A. 582]; Shelvy v. Chicago, etc., 
R. Co., 143 Ill. 385, 32 NE 438; Tinker 
Vv. Forbes, 136 Ili. 221, 26 NE 5.0 3's 
Clarke v. Gaffeney, 116 anu) 362, 6 NE 
689; Kuecken v. Voltz, 110 Tl. 264; 
Alexander v. Tolleston’ Club, 110 nu 
65; Kuhlman v. Hecht, 77 Ill. 570. 
ind. —Vandalia R. Co, v. Furnas, 182 
Ind. 306, 106 NE 401; Nowlin v. Whip- 
ple, 120’ Ind. 596, 22 NE 669, 6 LRA 
159; Robinson v. Thrailkill, 110 Ind. 
117, 10 NE 647; Ross v. Thompson, 18 
Ind. 90; Moore v. Crose, 43 Ind. 30; 
Kixmiller v. Baltimore, ete., R. Co. 
60 Ind. A. 686, 111 NE 401, 406 [cit 
Cyc]; Thomas v. McCoy, 48 Ind;-A. 
403, 96 NE 14; Indianapolis, etc., 
Tract. Co. v. Arlington Tel. Co., 47 
Ind. A. 657, 95 NE 280; Steinke v. 
Bentley, 6 Ind. A. 663, 34 "NE 97. 
Iowa.—kKane Vv. Templin, 158 Iowa 
24, 138 NW $01; Stephens v. Boyd, 
157 Iowa 570, 138 NW 389; Hernelae 
v. Union Say. Bank, 155 Iowa 519, 136 
NW 529, 49 LRANS 194: Cassens v. 
Meyer, 154 Iowa 187, 134 NW 543; 
Brown v. Honeyfield, 139 Iowa 414, 116 
NW 731; Reed v. Gasser, 130 Iowa 87, 
106 NW 383; Teachout v. Capitol 
Lodge, 128 Iowa 380, 104 NW 440; 
Moll v. McCauley, 83 Towa 677, 50 NW 
216; Decorah Woolen Mill Co. v. 
Greer, 49 Iowa 490; Cook v. Chicago, 
ete. RA Cone) Iowa 451; Wetherell 
v. Brobst, 23 Iowa 586; Karmuller Vv. 
Krotz, 18 Iowa 352. 

Ky.—Stone v. Burkhead, 160 Ky. 47, 
169 SW 489 [reh den 161 Ky. 745, 171 
SW 417]; Hatfield v. Hatfield, 150 Ky. 
788, 151 SW 3; Hammonds y. Hads, 
146 Ky. 162, 142 SW 379; Conley v. 
Fairchild, 142 Key. 204, 134 SW 142; 
Ray v. Nally, 89 SW 486, 28 KyL 421; 
Elizabethtown, ete., R. Co. Vis Killen, 
50 SW 1108, 241 Kyl 122; Kanmer v. 
Bryant, 103 Ky. 723, 46 SW 14: Gib- 
son v. Porter, i5 SW 871, 12 KyL 917. 

La.—Br uning v. New Orleans Canal 
Coin 2). tay Ann. 541; Harral v. Lyons, 
5 La. A. (Orleans) 312. 

Me.—Cole v. Bradbury, 86 Me. 380, 
29 A 1097; Dority v. Dunning, 78 Me. 
cha 6 A 6; Bangs v. Parker, 71 Me. 


Md.—Douglass v. Riggin, 123 Md. 
18, 90 A 1000; Baugh v. Arnold, 123 
Md. 6h OLA: 151; Ross v. McGee, 98 
Md. 389, 56 A 1128; Halle v. Newbold, 
69 Md. 265, 14 A 662. 

Mass.—Parsons v. New York, etc, 
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cally mentioned in the deed or will,®* or even without 
appurtenances,’’®> unless ex- 
pressly reserved from the operation of the grant.% , 
This rule has been held to apply whether the transfex ' 
is voluntary or involuntary ;°* and according to some 
decisions it apples, although the easement may not 
be necessary to the beneficial enjoyment of the land 
It has been held, how- | 
ever, that an easement of convenience merely does not _ 
And a purchaser of an ease- | 
ment created by a deed cannot be permitted to enjoy | 
the easement and refuse to perform the undertaking ‘ 
which was the consideration of the easement.”4 | 


the use of the term ‘‘ 


by the grantee or devisee.°? 


pass by implication.”° 


R. Co., 216 Mass. 269, 103 NE 693; 
Willets v. Langhaar, 212 Mass. 573, 
99 NE 466; Jones v. Adams, 162 Mass. 
224, 38 NE 437; Handy v. Foley, 121 
Mass. 258; George v. Cox, 114 Mass. 
382; Hollenbeck v. McDonald, 112 
Mass. 247; Barnes v. Lloyd, 112 Mass. 
224; Schwoerer v. Boylston Market 
Assoc., 99 Mass. 285; Leonard v. 
Leonard, 2 Allen 543; Brown v. This- 
sell, 6 Cush. 254; Underwood v. Car- 
ney, 1 Cush. 285; Kent v. Waite, 10 


Pick. 138. 

Mich.—F lax v. Mutual Bldg., etc., 
Assoc., 198 Mich. 676, 165 NW 835, 839 
[cit Cye)3: Walz v. Walz, 101 Mich. 
167, 59 NW 481. 

Minn.—Minneapolis Swedish-Ameri- 
can Nat. Bank v. Connecticut Mut, L. 
Ins. Co., 83 Minn. 377, 86 NW 420. 

Mo.—Dulce Realty Co. v. Staed 
Realty Co., 245 Mo. 417, 151 SW 415; 
Litchfield v. Boogher, 238 Mo. 472, 142 
SW 302; Whitelaw v. Rodney, 212 Mo. 
540, 111 SW 560; Bernero v. McFar- 
land Real Hst. Co., 1384 Mo. A. 290, 114 
SW 5381; Stilwell v. St. Louis, etc., R. 
Co., 39 Mo. A. 221. 

Mont.-—Sloan v. Clancy, 19 Mont. 
70, 47 P 334; Smith v. Hope Min. Co., 
18 Mont. 432, 45 P 632; Beatty v. Mur- 
ray Placer Min. Co., 15 Mont. 314, 39 
P 82; Sweetland v. Olsen, 11 Mont. 27, 
27 P 339;.Tucker v. Jones, 8 Mont, 225, 
a BE easy fa ls 

Nebr.—Ballinger v. Kinney, 87 
Nebr. 342, 127 NW 239; Smith v. 
Garbe, 86 Nebr. 91, 124 NW 921, 136 
AmSR 674, 20 AnnCas 1209; Agnew 
v. Pawnee, 79 Nebr. 6038, 608, 113 NW 
236 [cit Cyc}. 

N. H.—Spaulding v. Abbot, 55 N. H. 
423; Seavey v. Jones, 43 N. H. 441; 
Dunklee v. Wilton R. Co., 24 N. H. 489. 

N. J.—Hopper v. Herring, 75 N. J. 
L. 212, 67 A 714; Mitchell v. D’Olier, 
68 N. J. L. 375, 53 A 467, 59 LRA 949; 
Richardson v. International Pottery 
Co., 63 N. Js L. 248, 438 A 692, 

N. Y.—Biggs v. Sea Gate Assoc., 
211 N. Y.° 482, 105 NE 664 [rev 152 
App. Div. 918 mem, 138 NYS 53 mem]; 
Miller v. Clary, 210 N. Y¥. 127, 103 NE 
1114, LRA1918—B 222, AnnCas1915B 
872 [mod 147 App. Div. 255, 127 NYS 
897, 181 NYS 1129, 133 NYS 1101]; 
Fritz v. Tompkins, 168 N. Y. 524, 61 
NE 893 [rev 39 App. Div. 73, 56 NYS 
847 (rev 18 Misc. 514, 41 NYS 985) 1]; 
Wetmore v. Bruce, 118 N. Y. S105 23 
NE 308 [aff 54 N. Y. Super. 149]; New- 
man v. Nellis, 97 N: Y. 285; Green v. 
Collins, 86 N. Y. 246, 40 AmR 531; 
Doyle v. Lord, 64 N. Y. 432, 21 AmR 
629 [rev 39 N. Y. Super. 421 (aff 48 
HowPr 142)]; Dempsey v. Kipp, 61 
N. Y. 462 [rev 62 Barb. 311]; Arnold 
v. Hudson River R. Co., 55 N. Y: 661 
mem [rev 49 Barb. 108]; Voorhees 
v. Burchard, 55 N. Y. 98; Huttemeier 
v. Albro, 18 N. Y. 48; Child v. Chap- 
pell, 9 N. Y. 246; Harris v. Curtis, 139 
App. Div. 393, 124 NYS 263; Davis v. 
McCarthy, 131 App. Div. 755, 116 NYS 
149 [aff 198 N. Y. 581, 92 NE 1083]; 
Wells v. Tolman, 88 Hun 438, 34 NYS 
840; Parsons vy. Garner, 5 Hun 112; 
Van Rensselaer v. Albany, etc., R. Co., 
1 Hun 507; Smiles v. Hastings. 24 
Barb. 44; Empire Bridge Co. v. Lar- 
kin Soap Co., 59 Misc. 46, 109 NYS 
1062 [aff 132 App. Div. 943. 117 NYS 
1134]; Roe v. Redner, 46 Misc. 25, 93 
NYS 258; Benedict v. Myers, 159° NYS 
1018; Lansing v. Wiswall, 5 Den. 213 


EASEMENTS 


lease.7® 


{aff 5 HowPr 77]; Burr v. Mulls, 21 
Wend. 290; Provost v. Calder, 2 Wend. 
517; Watertown v. Cowen, 4 Paige 510, 
297 AmD 80. 

N. C.—State v. Suttle, 115 N. C. 
784, 20 SE 725; Bowling v. Burton, 
101 N. C. 176, 7 SE 701, 2 LRA 285. 

Oh.—Gibbons v. Ebding, 70 Oh. St. 
298, 71 NE 720, 101 AmSR 900; Balti- 


more, etc., R. Co. v. Lersch, 58 Oh. 
St. 639, 51 NE 543; Baker v. Rice, 
56 Oh. St. 463, 47 NE 653; Pavey v. 
Vance, 56 On. St. 162, 46 NE 898; 
Shields v. Titus, 46 Oh. St. 528, 22 
NE 717; Meek v. Breckenridge, 29 


Oh. St. 642; Morgan v. Mason, 20 Oh. 
401, 55 AmD 464; Staman v. Balliett, 
32Oh.. Cir-~Ct.339: 
Or.—Simmuons v. Winters, 21 Or. 
35, 27 P 7, 28 AmSR 727; Jackson v. 
Trullinger, 9 Or. 393. 
Pa.—Chambersburg Shoe Mfg. Co. 
v..Cumberla1.d Valley R. Co., 240 Pa. 
519, 87 A 908; Richardson v. Clem- 
ents, 89 Pa. 503, 383 AmR 784; Rhea 
v. Forsyth, 57 Pa. 503, 78 AmD 441; 
Cope v. Grant, 7 Pa. 488; McKinley 
v. Ulrey, 47 Pa. Super. 353; Citizens’ 
Electric Co. v. Davis, 44 Pa. Super. 
138; Myers v. Birkey, 5 Phila. 167. 
Porto Rico.—Matson v. Goico, 18 
Porto Rico 678. 
R. I.—Middletown v. Newport Hos- 
PitalyeLou Rs Li.3l9 Mav A. S00t IL) TA: 


191; Fiske v. Wetmore, 15 R. I. 354, 
5 A 375,10 A. 627, 629. 
Tex.—Alley v. Carleton, 29 Tex. 


74, 94 AmD 260; International, etc., 
a V.1b0st..2) Tex Aa Civ. 1Casirs 

Utah.—Brown v. Oregon Short Line 
Ri Co.) -36°> Utah (257, 0102) P 2740524 
LRANS 86; Kollo v. Nelson, 34 Utah 


116, 124, 96 P +263, 26 LRANS 325 
[cit Cyc], 
Vt.—Dee v. King, 77 Vt. 230, 59 


A 839, 68 LRA 860; Coolidge v. Hager, 
43 Vt. 9, 5 AmR 256. 

Va.—Gish v. Roanoke, 119 Va. 519, 
89 SE 970. 

Wash.—Brand v. Lienkaemper, 72 
Wash. 547, 150 P 1147 

W. Va. —Crotty Vv. New River, etc., 
Consol; Coal Coa: 725Wi.a Vas 68, 78 
SE 233, 46 LRANS 156; Hennen v. 
Deveny, 71 W. Va. 629, 77 SE 142, 
LRAI917A 524; Warren v. Syme, 7 
W. Va. 474. 

Wis.—Walterman v. Norwalk Vil- 
lage, 145 Wis. 663, 130 NW 479, Ann 
Cas1912A 1176; Barkhausen v. Chi- 
cago, “ete.,, R. Co.,. 142) Wisi292 4134 
NW. 649, 125 NW 680; Mahler v. 
Brumder, 92 Wis. 477, 66 NW 502, 
31 LRA 695, Mabie v. Matteson, 17 
Wis. 1. 

Eng.—Godwin v. Schweppes [1902] 
1 Ch. 926; Bolton v. Bolton, 11 Ch. 
Dy =968F Whalley Vv. Tompson, iby 18h 
& Pe sit, 126 Reprint wae Skull v. 
Glenister, 16 C. B. N. S. 81, 111 ECL 
81, 143 Reprint 1055; Clements v. 
Lambert, 1 ‘Taunt. 205, 127 Reprint 
811; Coke Litt. p 307a. 

N. §.—McLennan v. Hutchins, 50 
N. S. 358. 

Ont.—Ihde v. Starr, 21 Ont. L. 407, 
16 OntWR 473; Saylor v. Cooper, 2 
Ont. 398, [app dism 8 Ont. A. 707]; 
Harris v. Smith, 40 U. C. Q. B. 33. 

See also infra § 164. 

“It is a general rule that, upon a 
conveyance of land, whatever is ae 
use for it, as an incident or app 
tenance, passes with it. 


Must be legally appurtenant. 


which it is appurtenant.’* 
novo cannot be created by deed of bargain and sale 
because such a deed conveys a use only, and because 
there cannot be a use of what does not exist;“ a right 
of way de novo can only be created by grant or 


An easement will 
not pass under a grant of land and appurtenances 
thereto when not legally appurtenant to the land,” 
unless the deed contains proper words describing it, 
and showing the intent of the grantor to pass it."° 
Bargain and sale deed. A right of way in esse will 
pass by a deed of bargain and sale of the premises to 


But a right of way de 


gives such a construction to the con- 
veyance, in view of what is thus used 
for the land as an incident or ap- 
purtenance, that the latter is includ- 


ed in it.” Huttemeier v. Albro, 18 
IN Saar 48, sod: 
65. See cases supra note 64 


66. Sweetiand v. Olsen, 11 ‘Mont. 
ue al 22 SOIC 

67. Sweetland v. Olsen, 11 Mont. 
27, 27 PB 839; and cases supra note 64. 

68. Smith v. Smith, 21 Cal. A. 378, 
131 P 890; Proudfoot v. Safle, 62 W. 
Va. 51, 57 Sk 256, 12 LRANS 482. 

[a] Thus where a deed conveyed 
an easement in a strip of land to the 
owner of adjoining land and to his 
heirs and assigns forever, a.railroad 
that subsequently acquired by pur- 
chase and condemnation the property 
benefited by the easement was en- 
titled to the same rights as the per- 
sons to whom the easement was 
granted. Brown v. Oregon ER 
Line R. Co., 36-Utah 257, 102. P 740, 
24 LRANS 86. 

69. Cole v. Bradbury, 86 Me. 380, 
29 A 1097; Dority v. Dunning, 78 Me. 
381, 6 A 6; Kent v. Waite, 10 Pick. 
(Mass.) 138; Mosher v. Hibbs, 24 Oh. 
Cir. Ct. 375; Warren v. Syme, 7 W. 
Va. 474. 

70. Wentworth v. Philpot, 60 N. 
H. 193; Smitn v. Higbee, 12 Vt. 113. 

71. ‘Carnegie Realty Co. v. Caro- 
lina, etc., R. Co., 186 Tenn. 300, 189 
SW 371. 

72. See infra note 73. 

73. Ga—Muscogee Mfg. Co. 
Hagle, etc., Mills, 126 Ga. 510, 54 Si 
1028, 7 LRANS 1139. 

Md.—Oliver v. Hook, 47 Md. 301. 

N. H.—Spaulding v. Abbot, 55 N. 


15h, ee 
a NG. —Heyman v. Biggs, 223 N. Y. 
us. 127, 119 NE -243% "Parsons: . Vv: 
Johnson, 68) Nw Yon 62,. 23° AmiR, 1492 
I—Kenyon v. Nichols, 1 R. I. 


a5 
411. 

Vt.—Swazey v. Brooks, 34 Vt. 451. 

N. S.—McLean v. McRae, 50 N. S. 
536, 38 DomLR 128. 

“The word ‘appurtenant’ can prop- 
erly be used to convey an easement 
already existing and apparent in con- 
nection with property conveyed but 
it is not sufficient to evidence a pur- 
pose of creating an easement when 
none existed prior to the time of 
the conveyance.” Heyman v. Biggs, 


supra. 
[a] Applying this rule (1) it has 


-been held that such a grant will not 


convey an easement in the land of 
another which, not having ripened 
into a legal right, has not become 
legally attached to the premises con- 
veyed. Spaulaing v. Abbot, 55 N. H. 
423; McLean v. McRae, 50 N. S. 536, 
33 DomLR 128. (2) A clause in a 
deed conveying land ‘with all the 
building ways, privileges, and ap- 
purtenances to the same belonging,” 
is appropriate language to convey 
an easement or appurtenance already 
existing and belonging to the land, 
but not to eee anew one. Kenyon 
Vv. ens LE, 
Hays v. Bicnaraden: 1 Gill & 
Ji "ua ) 366. 
Hays v. Richardson, 1 Gill & 

(Md.) 366; Beaudely v. Brook, Cro. 
a 189, 79 Reprint 165. 

76. Hays v. Richardson, 1 Gill & 


The law J. (Md.) 366. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 140-1421 


Applications of rule. Among other easements,’? 
the general rule’® has been applied to light and air,?° 
mill rights,°° stairways,** rights to maintain tele- 
phone poles and wires,®? and “profits a prendre.’ 
Perhaps the most frequent 
application of the rule that easements annexed as 
appurtenant to land pass as an appurtenance with a 
conveyance or devise of the dominant estate, whether 
mentioned or not, occurs in the case of private 
ways,** and the rule applies whether the conveyance 
As a consequence of 
conveyed his lot, 


{[§ 141] 2. Ways. 


is voluntary or involuntary.®® 
the rule. where the original owner 


Erie Water rights see infra §§ 142, 

Ways see infra § 141. 

78. See supra text and note 64. 

79. Barbour v. Lyddy, 49 Fed. 896 
{aff 55 Fed. 440]; Tinker v. Forbes, 
136 Ill. 221, 26 NE 508; Morrison y. 
King, 62 fll. 30; Western Union Tel. 
Co. v. Shepard, 169 N. Y. 170, 62 NE 
154, 58 LRA 415 [rev 49 App. Div. 
345, 63 NYS 435 (aff 27 Mise. 101, 
57 NYS 357)]1, 72 App. Div. 108, 16 
NYS 247; Foote v. Metropolitan El. R. 
Co., 147 N. Y. 367, 42 NE 181 [aff 83 
Hun 610, 31 NYS 1127]; O’Neill v. 
Breese, 3 Misc. 219, 23 NYS 526; Spies 
v. Damm, 54 HowPr (N. Y.) 293; 
mopsen v. Edwards, [1893] 2 Ch. 

{a]. Thus where the owner of a 
lot abutting on a street, who also 
owns the fee of the street, sells the 
lot by a deed referring to the street, 
an easement of light and air over the 
street passes aS an appurtenance to 
the land conveyed. Barbour vy. Lyd- 
dy, 49 Fed. 896 [aff 55 Fed. 440]; Dill 
Vv. Bd; ‘of. Education, “47..N; J.) Eq. 
erat 20 A 739, 10 LRA 276; Holloway 

ve Southmayd, 139) Nery. 390, 34 NE 
1047, 1052: Livingston v. New York, 
8 Wend. (N. Y.) 85, 22 AmD 622. 

fb] Rule applies to a municipal 
corporation dealing with lands as 
owner. Story v. New York Bl. R. 
Co;,-90 N.Y. M199. 43 AmR 146. 

80. Jarvis v. Seele Milling Cons: 
Til. 192, 50 NE 1044, 64 AmSR "107: 
Maddox v. Goddard, 15 Me. 218, 33 
AmD 604; Richardson v. Bigelow, 15 
Gray (Mass.) 154. 

81. Gardner v. San Gabriel Valley 
Bank, 7 Cal. A. 106, 93 P 900 (under 
Civ. Code § 1104, ‘providing that a 
transfer of real property passes all 
easements attached thereto, and 
1084, providing that the transfer of 
iS thing transfers also all its inci- 
dents unless expressly excepted, the 
right to use an adjoining stairway in 
defendant’s building which is appur- 
tenant to certain real estate passes 
with the conveyance of the real 
estate, and carries with it such other 
incidental rights as are necessary to 
the full enjoyment of the servitude 


imposed upon defendant’s building by. 


the reservation creating the ease- 
ment). 

82. Indianapolis, etc. Tract. Co. 
v. Arlington Tel. Co., 47 Ind. A. 657, 
95 NE 280 (where a landowner gave 
a parol license authorizing plaintiff 
telephone company to maintain poles 
and wires over her land, and the li- 
eense so given became executed and 
irrevocable. and plaintiff’s use was 
open and obvious at the,time the 
land was sold to defendant for an 
interurban right of way, defendant 
acquired its right of fone subject to 
the burden of plaintiff's easement 
under the rule that an easement ap- 
purtenant to real estate passes with 
the grant and becomes a burden on 
the servient estate in the hands of 
mupseolent owners). 

3. Hopper v. Herring, 75 N. J. L. 
213, 67 A 714 (where a conveyance 
gave the grantee a right to take 
gravel from the lands of the grantor 
to repair a sawmill on the lands of 
the grantee, the right was attached 
to and followed the property of the 
grantee, and the burden of servi- 
tude was attached to and followed the 
pronerty of the grantor into the 

-hanas of their respective heirs or 
purchasers). 


EASEMENTS 


conveyance.*® 
[§ 142] 


84. Cal.—Conaway  v.  Toogood, 
172 Cal. 706, 158 P 200; Rubio Canon 
Land, etc., Assoc. v. Everett, 154 Cal. 
29,-96 P 811: Corea v. Higuera, 153 
Cali 451,; 95° P' 82,°17 -LIRANS) 1018 
(under statute expressly so provid- 
ing);-Smith v..Smith, 21 Cal. A. 378, 
131 P 890; Davidson v. Ellis, 9. Cal. 
AVS145,198= P2254) 

Conn.—Alling Realty Co. v. Older- 
man, 90 Conn. 241, 96 A 944. 

Ga.—Planters’ Gin Co. v. Rea, 146 
Ga. 694, 92 Sk 220; Wimpey v. Smart, 
137° Ga.325, (37SHy 586; 

Tll.—Hankius v. Hendricks, 247 Ill. 
517, 93 NE 448; Kuhlman v.. Hecht, 
Wie) TSO: 

Ind.—Thomas v. McCoy, 48 Ind. 
A. 403, 96 NE 14. 

Iowa.—Osceola Presb. Church v. 
Harken, 177 fowa 195, 158 NW 692; 
si v. Gasser, 130 Iowa 87, 106 NW 

Ky.—Ha ammonds Vv. Hades, 146 Ky. 
hae 142 SW 279; Combs v. Stewart, 

10 'B. Mon. 463. 

29 La. Ann. 


La.—Burke v. Wall, 
38, 29 AmR 316. 

Mo.—Whitelaw v. Rodney, 212 Mo. 
540, 111 SW 560; Walker v. New- 
house, 14 Mo, 373: Graham _ v. Olson, 
116 Rice A. 272, 92 SW 728. 

N. Y.—Wilson v. Bord, 209i Nia 
186, 102 NE 614 [rev 148 App. Div. 
307, 133 NYS 338, and rearg den 209 
N. VY. 565 mem, 103 NE 1135 mem]; 
Mattes v. Frankel, 157 N. Y. 603, 52 
NE 585, 68 AmSR 804 [aff 65 un 
203, 20 NYS 145]; Dempsey v. Kip 
61 N. Y. 462, Lansing Vv. Wiewali, % 
Den. 213, [aff 5 HowPr eral 

Oh.—Shields v. Titus, 46 Oh. St. 
528, 22 NE 717; Mosher v, Hibbs, 24 
Oh. Cir. Ct. $75. 

Pa.—Citizens’ Electric Co. v. Davis. 
44 Pa. Super. 

W. Va.—Proudfoot v. Safle, 62 W. 
Va. 51, 57 SE 256, 12 LRANS 482. 

[a] An easement of way created 
by reservation in a deed (1) for the 
benefit of property remaining in the 
grantor becoines an appurtenance to 
such land and passes by conveyance 
to a grantee thereof (Davidson v. 
Bllis, 9 Cal. A. 145, 98 P 254; Osceola 
Presb. Church v, Harken, 177 Iowa 
195, 158 NW 692), (2) although not 
expressly mentioned in the deed (Hat- 
field v. Hatfield, 150 Ky. 788, 151 SW 


3). 

{b] Way of necessity.—(1) Where 
the law implied a grant of such a 
way over land retained by a grantor 
conveying agricultural land com- 
pletely surrounded by the land of 
others, without a way to any high- 
way, a subsequent purchaser from 
the grantor ot the retained land must 
carry into effect the grantor’s im- 
plied grant of a way of necessity. 
Thomas v. McCoy, 48 Ind. A. 403, 96 
NE 14. (2) Where a_way of neces- 
sity resting in implied grant was 
based on a separate valuable con- 
sideration passing to the grantors, 
the easement passed as an appur- 
tenance with each successive trans- 
fer of title to the land. Graham v. 
Olson, 116 Mo. A., 272, 92 SW 728. 
(3) A way of necessity across rail- 
road tracks is an easement running 
with the lands which passes to suc. 
cessive grantees of the whole tract. 
Vandalia R. Co. v. Furnes, 182 Ind. 
306, 106 NE 401. 

[ec] Way created by partition 
deed.—— Where several tenants in com- 
mon of a tract of land execute a deed 
of partition of the land, and in the 


3. Water Rights. 
are appurtenant to land conveyed pass with the 
conveyance of the land, although not specifically 
mentioned in the conveyance.®* 
the right to use a drainage ditch for irrigation or 
other purposes,** and the right to use water for mill. 
ing purposes,®? and contrivances such as raceways to 


[19 C.J.] 937 


to which the use of an alley was appurtenant, by 
warranty deed, a subsequent grantee of his interest 
in the alley received nothing, 
parted with all interest in the alley by his former 


as he had already 


Water rights which 


Within the rule are 


deed provide that certain roads there- 
on “shall be used, enjoyed and main- 
tained by the parties hereto, their 
heirs and assigns forever hereafter 
as perpetual easements over the sev- 
eral purparts which the same may 
cross,” the way thus provided for be- 
ing appurtenant to every part of the 
land with which it is connected, the 
right to its use passes to every one 
to whom any part of the land is 
thereafter coiuveyed. Citizens’ Elec- 
tric Co. v. Davis, 44 Pa. Super. 138. 
[ad] Way by prescription.—Whera 
a passway over a mill lot to a store 
on a lot belonging to the same owner 
had been usea by the public for forty 
years prior, a grantee of the lot bur- 
dened with tne way took title sub- 
ject to the easement. Stone v. 
Burkhead, 160 Ky. 47, 169 SW 489 
[reh den 161 Ky. 745, 171 Sw 417]. 
85. Smith v. Smith, 2h Cal yALcs 1S 
i398: 9 0s. Gtass sale); Proudfoot v. 


Safle, 62 W. Va. 57 SE 256, 12 
LRANS 482. 
86. suaeee v. Jones, 27 Colo. 159, 


60 P 61 

87. rey —Muscogee Mfg. Co. 
Eagle, ete., Mills, 126 Ga. 510, 54 sii 
1028, 7 LRANS 1139. 

Ill.—Jarvis v. Seele Milling Co., 173 - 
Ill. 192, 50 NE 1044, 64 AmSR 107. 

Iowa.—Brown v. Honeyeels 139 
Iowa 414, 116 NW 73 

Me.—Blake v. Clarik, 6 Me. 436. 

Mass.—Richardson vy. Bigelow, 15 
Gey 154. 

H.—New-Ipswich W. lL. Factory 

v, Batchelder, 3 N. H. 190, 14 AmD 
4 


N. Y.— Biggs v. Sea Gate Assoc., 211 
N. Y. 482, 165 NE 664 [rev 152 ‘App. 
Div. 918 mem, 138 NYS 53 mem]; 
Hamilton yv. Smith, TLOC NG Yabo it 
NE 740. 
eee Sere ats v. Seufert, 23 Or. 548, 

Pa: eo ohier v. Todd, 10 Serg. & 
R. 63, 18 AmD 649. 

Wash.—Brand V. Lienkaemper, 72 
Wash. 547, 130 P 1147. 

Eng. —Thomas Vv. Owen, 20 Q. B. 
De225. 

{a] Use of word “appurtenances” 
in conveyance.—A water right passes 
by the word “appurtenances,” which 
is considered as comprehensive of the 
water right as if the privilege of us- 
ing the water had been expressly in- 
serted in the conveyance, even though 
the vendor declared when he executed 
the conveyance that he neither bought 
nor sold the water right. Pickering 
v. Stapler, 5 Serge. & R. (Pa.) 107, 9 
AmD 336. 

88. Brown v. Honeyfield, 139 Iowa 
414, 116 NW 731; Coventon v. Seufert, 
23 Or. 548, 32 P 508; Brand v. Lien- 
kaemper, 72 Wash. 547, 130 P 1147; 
Beast v. Great Western R. Co., 26 
Ct ee 434; Thomas v. Owen, 20 Q. B. 


[a] Easement acquired by pre- 
scription. Where an easement in a 
drainage ditch, necessary to the prop- 
er irrigation of the land, has been 
acquired by long use, it passes by im- 
plication by a conveyance of the dom- 
inant estate. Brand v. Lienkaemper, 
72 Wash. 547, 130 P 1147. 

89. See cases infra this note. 

[a] By conveyance of a mill (1) 
the whole right of water enjoyed by 
the grantor as necessary to its use 
passes alone with it as a necessary 


incident. Richardson v. Bigelow, 15 
Gray (Mass.) 154; Prescott v. White, 
21 Pick, (Mass.) 341, 32 AmD 266: 
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conduct water from mills;9° and where the right to 
dam a pond gives the mill its principal value the 
purchaser of the mill obtains an easement in the 
overflowed land as an appurtenance to the mill.®4 

[§ 143] 4. Right to Water through Pipes or 
If the owner of land devises a system of 
pipes or conduits through which water is conveyed 
from a spring on one portion of his premises to 
another portion for the benefit of the latter, and 
then alienates the portion to which the water is thus 
conveyed the right to receive water through such 
pipes or conduits over the land not conveyed will 
pass to the grantee by general words.°? 


Conduits. 


EASEMENTS 


A pure 


to which it: is 
ject of a 


And it has 


similarly been held that where the owner of land 


Strickler v. Todd, 10 Serg. & R. (Pa.) 
63, 13 AmD 649; Blaine v. Chambers, 1 
Serge. & R. (Pa.) 169. See also Mus- 
cogee Mfg. Co, v. Hagle, etc., Mills, 
126 Ga. 210, 54 SE 1028, 7 LRANS 
1139 (Cif the right to use power from 
a dam has been acquired and affixed 
to a particular mill or parcel of real 
estate, it will pass by a grant of the 
property with appurtenances); Blake 
v. Clark, 6 Me. 436 (by the conveyance 
of a mill, eo nomine, no other land 
passes in fee, except the land under 
the mill and its overhanging projec- 
tions; but the term ‘mill’ may in- 
clude the free use of the head of 
water existing at the time of its con- 
veyance, or any other easement which 
(has been used with it, and which is 
necessary to its enjoyment). (2) And 
the grantor cannot, by a conveyance 
of another lot of ground through 
‘which the stream passes, impair the 
right use of the water already vested 
in the first grantee. Strickler v. Todd, 


supra. 
{b] Sheppard Touchstone p 89, 
Says: “By the grant of mills, the 


‘waters, flood gates and the like that 
are of necessary use to the mill do 
pass.” 

' 90. Richardson v. Bigelow, 15 
Gray (Mass.) 154; Prescott v. White, 
2h Pickw (Viass:) 341-32) Amid 266; 
New Ipswich Woolen Factory v. Bat- 
fhelder, 3 N. H. 190, 14 AmD 346. 

{ [a] Reason for rule.—‘‘A raceway 
may be as necessary an appurtenance 
to a mill to conduct the water from 
it, as a canal to conduct to it the 
water necessary to work it. In many 
(eases a Severance of the appurtenan- 
‘ces from the thing, to which it is ap- 
purtenant, would render both use- 
less.”’ New-Ipswich W. lL. Factory v. 
Der ge Ger 3 N. HB. 190, 193, 14 AmD 
346. 

' 91. Jarvis v. Seele Milling Co., 173 
Jil. 192, 50 NE 1044, 64 AmSR 107. 
1687 Watts v. Kelson, L. R. 6 Ch. 
“ [a] Application and extent of rule. 
—(1) Both Bacon and Comyns refer 
ito the_case_of Nicholas v. Chamber- 
Jain, Cro. Jac, 121, 79 Reprint 105, 
(where it was held by all the court 
upon demurrer that if one erects a 
house and builds a conduit thereto in 
another part of his land, and conveys 
water by pipes to the house, and af- 
terward sells the house with the ap- 
jpurtenances, excepting the land, or 
all the land to another, reserving to 
himself the house, the conduit and 
pipes pass with the house, because 
it is necessary, and quasi appendant 
tthereto, and he shall have liberty by 
law to dig in the land for mending 
the pipes or making them new, as the 
case may require. So it is if a lessee 
for years of a house and land erects a 
conduit upon the land, and after the 
term determines the lessor occupies 
them together for a time, and after- 
‘ward sells the house with the appur- 
tenances to one and the land to an- 
other, the vendee shall have the con- 
duit and pipes, and liberty to amend 
them. (2) So in Toothe v. Bryce, 50 
IN. J. Ba. 589, 25 A 182, it appeared 
that complainant contracted to pur- 
chase from defendant and that de- 
fendant contracted to convey to com- 
plainant a tract of land, which was 


part of a larger tract of land, which 
was part of a larger tract owned by 
him, by deed, to be delivered and the 
price paid at a future day and at a 
place distant from the premises. At 
the date of the contract and thence 
until it was executed there were up- 
on the premises conveyed a dwelling, 
stable, and greenhouse, the two lat- 
ter of which were supplied with con- 
tinuous streams of water forced up 
through an underground pipe from 
two hydraulic rams driven by the 
waters of a spring on the part of the 
land retained. by defendant. This 
feature was seen by complainant and 
formed an item of value in his esti- 
mation of the property. Nothing was 
said at any time between the parties 
as to this flow of water. Defendant 
gave orders to his employees on the 
premises to stop the flow of water 
on the morning of the delivery of the 
deed and he stopped it at the stable 
about ten o’clock and at the green- 
house about three o’clock. The deed 
was delivered at eleven o’clock. It 
was held that the flow of water so 
driven up by the rams was an appar- 
ent and continuous easement which 
passed with the land conveyed as 
necessary for the beneficial use of the 
premises and with it as a secondary 
easement the right to enter upon the 
land retained to repair and maintain 
the rams and that defendant did not 
alter complainant’s rights by stop- 
ping the flow at the barn just before 
the delivery of the deed. (3) Plain- 
tiff claimed through defendant’s pre- 
decessor in title the right to use two 
springs, C and BH, under conveyances 
in 1841 and 1843 of lands north of 
the springs. One conveyance granted 
the sole and perpetual right to spring 
C, together with the right to use a 
road from the southern boundary of 
the land granted, to the spring; the 
other granted the sole and perpetual 
use of and right to the water of 
spring EH without indicating the man- 
ner in which the water was to be ap- 
proached or its enjoyment had. De- 
fendant was the owner of the land to 
the south upon which the springs 
were situated. The water had been 
carried from the springs by means of 
pipes through defendant’s land to 
plaintiff’s land, from 1861 until 1882 
or 1883, when defendant tore up the 
pipes, insisting that the then owner 
of plaintiffs land had no right to 
maintain them, and thereupon an ar- 
rangement was made under which the 
pipes were again put down with the 
addition of certain troughs for the 
convenience of defendant’s cattle. It 
was held that under the conveyances 
plaintiff had a right of access to 
spring C by the road mentioned, and 
to spring E by a convenient road to 
be laid out, but had no right to the 
easement of conveying the water by 
pipes through defendant’s land. Mc- 
Kay v. Bruce, 20 Ont. 709. 

_{b]_ Limitation of rule—(1) At the 
time defendant conveyed a part of his 
land to plaintiff’s predecessor with 
the appurtenances thereto, a fishpond 
on the part so conveyed was supplied 
with water conducted from springs 
on the adjoining lot by conduits, some 
of which were on land retained by de- 
fendant and others on land which he 


[§§ 142-144 


abutting on a street and supplied with water from 
the general mains sold the rear portion, which had 
access to the street only by a right of way over the 
lands of another, the purchaser’s easement of neces- 
sity in a water pipe running across the grantor’s 
land cannot be defeated because the water was sup- 
plied by a third person.%* 

{§ 144] B. Severance from Dominant Estate. 
easement can exist only as 
purtenance to land, and it follows that an exist- 
ing easement cannot be 


an ap- 


served from the land 
appurtenant and made the sub- 


separate grant or a_reservation.®* 


had previously conveyed to a third 


person. Subsequently defendant re- 
gained title to the latter tract and 
then diverted the water from the pond 
by destroying all the conduits. It 
was held that such act was not un- 
lawful in respect to the conduits on 
the land ‘not owned by defendant 
when plaintiff took his deed. Spencer 
v. Kilmer, 151 N. Y. 390, 45 NE 865. 
(2) Where a person owns two sep- 
arate lots separated by an intervening 
lot on one of which there is a living 
spring, and by parol license the own-- 
er of the intervening lot draws water 
from the spring by means of a pipe, 
and by a similar parol license the 
occupant of the second lot is per- 
mitted to draw water from the living 
spring but it is possible to supply 
the second lot with water by means 
of a well dug on the premises, on a 
subsequent sale of the second lot, to 
the person occupying it, by deed which 
describes the land by metes and 
bounds and in no way refers to any 
water right, the grantee does not take 
any easement by implication consist- 
ing of the right to draw water from 
the spring by means of a pipe. Root 
v. Wadhams, 107 N. Y. 384, 14 NE 281, 
27 NYWklyDig 474 [rev 35 Hun 57]. 

93. Watson v. French, 112 Me. 371, 
92 A 290, URAI1915C 355. 

94. Cal.—Waener v. Hanna, 38 Cal. 
111, 99 AmD 354. 

Ind.—Vandalia R. Co. v. Furnas, . 
182 Ind. 306, 106 NB 401; Moore v. 
Crose, 43 Ind. 30; Kixmiller v. Balti- 
more, etc., R. Co., 60 Ind. A, 686, 
111 NE 401, 403 [cit Cyc]. 

flowa.—Baker v. Kenney, 145 Iowa 
638, 124 NW 901, 139 AmSR 456. 

Me.—Ring v. Walker, 87 Me. 550, 
33 A 174, 

Mass.—Peck v. Conway, 119 Mass. 
546; Winslow v. King, 14 Gray 3213. 
Brown v Thissell, 6 Cush. 254; Phil- 
lips v. Rhodes, 7 Mete. 322. 

N. Y.—Wilson v. Ford, 209 N. Y. 


186, 102 NE 614; Schomacker v. 
Michaels, 189 N. Y. 61, 81 NE 555 
[rev 117 App. Div. 125, 102 NYS 


334]; McKenna v. Brooklyn Union El. 
R,. Co., 184 N. Y. 391, 77 NE 615 [rev 
on other grounds 95 App. Div. 226, 88 
NYS 762]; Pappenheim v. Metropol- 
itan. El: |R.\ Co., 128 Nw Y: 486, 28 
NE 518, 26 AmSR 486, 13 LRA 401; 
White v. Wiley, 13 NYS 205. 

N. C.—Wood v. Woodley, 160 N. C. 
17, 75 SE 719, 41 LRANS 1107. 

R. I.—Cadwalader v. Pailey, 17 R. 
Tr. 495, 23°A 20,°14 LRA 300; Hall v. 
Lawrence, 2 R. I. 218, 57 AmD 715. 

Va.—Tardy v. Creasy, 81 Va. 553, 
59 AmR 676. 

Wis.—Reise v. Enos, 76 Wis. 634, 45 
NW 414, 8 LRA 617. 

Png.—Ackroyd v. Smith, 10 C. B. 
164, 70 ECL 164, 138 Reprint 68, 10 
DRO: 

“Rights both of easement and of 
profits 4 prendre are usually granted 
or reserved in deeds or acquired by 
prescription as appurtenant to other 
real property than that over which 
they are to be enjoyed; that is to say, 
there is usually a dominant estate to 
the ownership of which the right at- 
taches, and a servient estate as to 
which it may be exercised, and, when 
such right is thus created as ap- 


4 


Yor later cases, developments and changes in the law see cumul 


purtenant, it cannot be severed from 


ative Annotations, same title, page and note number, 
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§§ 144-146] 


EASEMENTS 


Such easement cannot be converted into an ease- | ment in gross.% 
VII. RIGHTS AND LIABILITIES OF PURCHASERS OF LAND SUBJECT TO EASEMENT] 


[§ 145] A. With Notice of Easement®* —1. In 
One who purchases land with notice, actual 
or constructive,®’ that it is burdened with an existing 
easement takes the estate subject to the easement,°® 
and will be restrained from doing any acts which 
will interfere with the benefit and enjoyment of the 
easement to the full extent to which the party having 
a.right thereto, who has not parted with or impaired 
the same, was entitled at the time when such pur- 
He has no greater right than his 


General. 


chaser bought.°® 
grantor to prevent or obstruct the 


the ownership of the dominant estate 
so as to exist as an independent 
right, but passes only as an incident 
to the ownership of that estate.” 
Baker v. Kenney, 145 Iowa 638, 648, 
124 NW 901, 1389 AmSR 456. 

fa] Rule applied.—On a convey- 
ance of land abutting on a public 
street or highway, the easements of 
light, air, and access pass to the 
grantee, notwithstanding the gran- 
tor’s attempted reservation of the 
same and of any rights of action for 
the invasion or destruction thereof. 


McKenna v. Brooklyn Union El. R.| 


Co., 184 N. Y. 391, 77 NE 615 [rev 
95 App. Div. 226, 88 NYS 762]; Lee v. 
Pruyn Lumber, etc., Co., 102 Misc. 
455, 169 NYS 9038. 

95. Wood v. Woodley, 160 N. C. 17, 
75 SE 719, 41 LRANS 1107; and cases 
Supra note 94. 

96. Easement as encumbrance af- 
fecting title see- Vendor and Pur- 
chaser [39 Cyc Dot AAs seq]. 

97. See infra § 1 

98. I11—Hankins - “Hendricks, 247 
Tll. 517, 93 NE 428; D. M. Goodwillie 
CO; AVe Commonwealth Electric Co., 
241 Ill. 42, 89 NE 272; Powers v. Hef- 
fernan, 233 Tll. 597, 84 NE 661, 122 
AmSR 199, 16 LRANS 523; Schmidt 
v. Brown, 226 Ill. 590, 80 NE 1071, 
117 AmSR 261, 11 LRANS 457; Ingals 
nig Plamondon, Cool Las. 

Ind.—PFllis -v. Bassett, 128 Ind. 118, 
27 NE 344, 25 AmSR 431 
Towa.—Hatton v. Cale, 152 Iowa 
485, 182 NW 1011; Cook v. Chicago, 
ete., R. Co., 40 Towa 451. 

Ky —Schwer v. Martin, 97 SW 12, 
29 RyL 1221, 7 LRANS 614; Sparks 
v. Rogers, 97 SW 11, 29 KyL 1170; 
Ray v. Nally, 89 SW .486, 28 KyL 
aot. Wright v. Willis, 63 Sw 990 5E93 
KyL 565; Lebus v. Boston, 51 SW 609, 
21 KyL 411, 47 LRA 79; Porter v. 
Barclay, 7 Kyl 747, 13 Ky. Op. 1089. 

Me.—Watson_ Vv. French, 112 Me. 
371, 92 A 290, LRA1915C 355; James 
Vv. Jenkins, 34 Me. 1. 

Md. —Dinneen v. Widows, etc., Re- 
lief Corp., 114 Md. 589, 79 A 1021. 

Mich.—Ives v. Edison, 191 Mich. 
461, 158 NW 97; Murphy Chair Co, v. 
American Radiator Co., 172 Mich. 14, 
137 NW 791; Lever v. Grant, 139 Mich. 
273, 102 NW 848, 1038 NW. 843. 

Miss.—Lamar County v. Elliott, 107 
Miss. 841, 66 S 203. 

Mo.—Chase v. Hall, 41 Mo. A. 15. 

Nebr.—Moll v. Hagerbaumer, 98 
Nebr. 555, 153 NW 560, 97 Nebr. 809, 
151 NW 300; Sang v. Payne, 87 Nebr. 
812, 128 NW 625; “Arterburn v. Beard, 
86 Nebr. 733, 126 NW 379. 

N. J.—Higbee Fishing Club v. At- 
lantic City Electrie Co., 78 N. J. Eq. 
434, 799 A a Fowler v. Wick, 74 N. J. 
Eq. 603, 70 A 682; De Luze v. Brad- 
bury, 25 N. J. Ea. 70. 

N. C.—Green v. Miller, 161 N. C. 
24, 76 SE 505, 44 LRANS 231; Reid 
Vv. ‘Kine, 158 N. C. 85, 73 he 168; Hair 
v. Downing, 96 N. C. 172, 2 SE 520. 

Oh.—Shields v. Titus, 46 Oh. St. 528, 
22 NE 717. 

Or.—Brown vy. Kemp, 46 Or. 517, 
81 P 236. 

Pa.—Liquid Carbonic Co. v. Wal- 
lace, 219 Pa. 457, 68 A 1021, 26 LRANS 
$27; Phillips v. Phillips, 48 Pa. 178, 
36 AmD 577; Seibert v. Levan, 8 Pa. 
283, 49 AmD 525; Hettrick v. by, 62 
a. Super. 21; Casey v. Canning, 17 


ment.+ 


stairways,* 


use of the ease- 


Pa. Dist. 386; Berlew v. Dickinson, 11 
Kulp 94. 

S. C.—Beck v. State Northwestern 
Re Co:, 105 S. C.8319, 89 SH1018. 

Utah.—Rollo_v. Nelson, 34 Utah 
116, 96 P 263, 26 LRANS 315 

Va.—Bond Vv. Willis, 84 Va. 796, 6 
SE 136. 

Wash.—Van De Vanter v. Flaherty, 
37 Wash, 218, 79 P 794. 

Wis.—Fischer v. Laack, 85 Wis. 
280, 55 NW 398. 

Eng.— Hastings pie North Eastern 

R. Co., [1898] 2 674 
pet B.—Budd v. Saat ion 42 N. B. 


Ont.—Peake v. Mitchell, 4 OntWN 
988, 24 OntWR 291, 10 DomLR 140. 

{a] Thus the successor in title of 
the owner of a block of land contain- 
ing twenty-five acres which had been 
laid out on a plan in lots with in- 
tended streets running through it, 
is estopped from denying that a pur- 
chaser of a lot described as abutting 
on one of the intended streets is en- 
titled to use it as a right of way, 
although it is not used as a street 
and nothing has been done to it with 
the intention of making it a public 
street. Budd v. Johnston, 42 N. B. 485. 

99. Willoughby v. Lawrence, 116 
Tll. 11, 4 NE 356, 56 AmR 758; De Luze 
Vv. Bradbury, 25 N. J. Eq. 70 

1. Hankins v. Hendricks, 247 Ill. 
517, 93 NE 428. 

2. Seibert v. Levan, 8 Pa. 383, 49 
AmD 525; Bond v. Willis, 84 Va. 796, 
6 SE 136. 

3. Ill.—Hankins v. Hendricks, 247 
517,93) NE 428%) Schmidt / v. 
Brown, 226 Ill. 590, 80 pate TOT EET 
AmSR 261, 11 LRANS 4 

Ind.—Eliis v. Bassett, abs Ind. 118, 
27 NE 344, 25 AmSR 421; Frankboner 
Wee Corder, 127 Ind. 164, 26 NE: 766; 
Robinson y. Thrailkill, 110 Ind. 117, 
10 NE 647. 

Ky.—Sparks v. Rogers, 97 SW 11, 29 
KyL 1170; Ray v. Nally, 89 SW 486, 
28 KyL- 421; Porter v. Barclay, 7 KyL 
747, 13 Ky. Op. 1090. 

Miss.—Lamar Sen v. Elliott, 107 
Miss. 841, 66 S 2 

N. J.—Higbee Fishing fe At- 

aE Ea. 


lantic ae. aectnle Co., 78 N. 
434, 79 A 326. 
z Or eaesetee ns v. Kemp, 46 Or. 517, 81 


on Pa. *_Hettrick v. Eby, 62 Pa. Super. 

Utah.—Rollo_ v. Nelson, 43 Utah 
116, 96 P 263, 26 LRANS 315. 

Wash,—Van De Vanter v. Flaherty, 
37 Wash. 218, 79 P 794 

Wis.—Fischer v. Laack, 85 Wis. 
280, 55 NW 898. 

[a] Thus (1) a purchaser of land 
over which a way as a way of neces- 
sity had been used for many years 
by a grantee of other land from the 
vendor, and which way was in visible 
use at the time of the purchase, takes 
the land subject to the grantee’s ease- 
ment of a right of way. Bentley v. 
Hampton, 91 SW 266, 28 KyL 10838. 
(2) Where defendant knew that his 
grantor had granted land, wholly sur- 
rounded by his other land, to be used 
for a school, and that well-established 
ways were used by the teachers and 
pupils, defendant, upon purchasing 
the surrounding land, takes it sub- 
ject to the easements. Lamar County 
v. Elliott, 107 Miss. 841, 66 S 203. 

4 Powers v. Heffernan, 233 Ill. 


tary or involuntary.’ 
rule are found in the ease of pryate rights of way,* 
and water rights.® 

[§ 146] 2. Requisites and Sufficiency of Notice. 
Notice of an easement may be imputed to the pur- 
chaser by a properly recorded instrument in which 
the easement is granted.® 
easement is open and visible, the purchaser of the 
servient tenement will also be charged with notice,” 
and that too although the easement was created by a 


[19 C.J.] 939 


The rule applies whether the sale is volun- 


Frequent applications of the 


And where the use of the 


597, 84 NE 661, 122 AmSR 199, i6 
LRANS 5238. 

5. Watson v. French, 112 Me. 371, 
92 A 290, LRA1915C 355; Seibert v. 
Levan, 8 Pa. 383, 49 AmD 525 (dam 
and mill nape) Randall v. Silver- 
erg, 4 Pa. 173. 

‘Ky. Hammonds v. Eads, 146 
At- 


Ky 162, 142 SW 379. 
N. J.—-Higbee Fishing Club v 
lantic ee Wlectric Co., 78 N. er Ea. 
434, 79 A 326. 
12 Lug 


Pa.—Morcum v. O’Keefe, 
LegReg 213. 
Walsh, 76 Wash. 


Wash.—Roe_ v. 
1485135 P1031, 136 P 1146. 
Ont.—Peake v. Mitchell, 4 OntWN 
988, 24 OntWR 291, 10 DomLR 140. 
[a] Way of necessity.—A grant- 
or’s sale of land over which another 
grantee had a way of: necessity did 
not extinguish that way in favor of 
the second grantee as an innocent 
purchaser, where it had constructive 
notice from the records of the fact 
that the land of the first was sur- 
rounded on three sides by the land of 
the grantor and on the fourth by that 
of a stranger, with no right of way 
reaching him, and also had the lands 
in question surveyed and knew the 
physical characteristics of the place. 
Higbee Fishing Club v. Atlantic City 
pisctrls Co.; 78 No J: Eq: 4384; 79 A 
6 


7 Ala.—Franklin v. Pollard Mill 
Co., 88 Ala. $18, 6 S (€85. 

CGolo.—McLure v. Koen, 25 Colo. 284, 
53 P 1058. 

Ill.—Ingals v. Plamondon, 75 Tl. 
118; McCann v. Day, 57 Ill. 101. 

Ind.—Fllis v. Bassett, 138. Ind. 118, 
27 NE 344, 25 AmSR 421. 

152 Iowa 


Iowa.—Hatton v. Cale, . 
485, 132 NW 1101. 

Ky —Sparks v. Rogers, 97 SW AL; 
29 yt 1170. 

Me.—Watson v. French, 112 Me 
371, 92 A 290, LDRA1915C 355. 

Mich.—Kenadrick v. Louk, 175 Mich: 
130, 141 NW 532; Murphy Chair: Co. 


v. American Radiator Co., 172. Mich: 
14, 137 NW 791. 
Nebr.— Moll v. Hagebaumer, 98 


Nebr. 555, 153 NW 560, 97 Nebr. 809, 
151 NW 300; Seng v. Payne, 87 Nebr. 
322, 128 NW 625; Arterburn v. Beard, 
86 Nebr. 1335 126 NW 379. 

N. —Higbee Fishing Club v. 
lantic City Electric Co., 78 N. J. 
434, 79 A 326; Denton Vv. Leddell, 
N. J. ae 64 [aft 24 -N. J. Eq. 567]. 

N. C.—Green v. Miller, 161 N. C. 
24, 76 NE 505, 44 LRANS 231; Hair 
v. Downing, 96 N.C. 172, 2 SE 520, 

Oh.—Shields v. Titus, 46 Oh. St. 
528, 22 NE 717. 

5 Or-—Brown v. Kemp, 46 Or. 517, 81 

Pa.—Hettrick v. Eby, 62 Pa. Super. 
21; Berlew v. Dickinson, 11 Kulp 94. 

Utah.—Rollo Vv. Nelson, 34 Utah 
116, 96 P 263, 26 LRANS 315. 

Va.—Sanderlin v. Baxter, 76 Va. 
299, 44 AmRH 165. 

Wash. —Kalinowski v. Jacobowski, 
52 Wash. 359, 100 P 852. 


Can 1—-MacDonald v. Ferdais, 22 
Canes C260: 
fa] Ways.—(1) One who pur- 


chases land over which there is a 
clearly marked passway to an adjoin- 
ing tract is charged with notice of 
the existence of the easement. 
Schwer v. Martin, 97 SW 12, 29 Kyl 
1221, 7 LRANS 614; Sparks v. Rog- 


may 


940 [19C.J.] 


grant which was never recorded.® 


Nevertheless tne 
purchaser of property may assume that no easements 
are attached to the property purchased which are not 
of record except those which are open and visible,® 
and he cannot otherwise be bound with notice. 
There should be such a connection between the use 


EASEMENTS 


[§ 147] 


[§§ 146-149 


and the thing as to suggest to the purchaser that the 
one estate is servient to the other.1+ 

B. Without Notice. 
land who has no notice either actual or constructive, 
of an easement in such land in favor of third persons 
is free from the burden of such easement.?” 


A purchaser of 


VIII. TERMINATION AND REVIVAL OF LOST RIGHT 


{[§ 148] A. In General. 


law.13 


party.14 


ers, 97 SW 11, 29 KyL 1170; Murphy 
Chair Co. v. American Radiator Co., 
172 Mich. 14, 137 NW 791. (2) Es- 
pecially is this true where the way 
is one of necessity. Ellis v. Bassett, 
128 Ind. 118, 27 NE 344, 25 AmSR 


421. 

{b] Ditches and drains.—The ex- 
istence of open ditches or drains 
across land sold puts the purchaser 
on inquiry as to the authority under 
which it is maintained. Hatton v. 
Cale, 152 Iowa 485, 132 NW 1101; Den- 
ton v. Leddell, 23 N.‘J. Eq. 64 [aff 24 
N. J. Eq. 567); Hair v. Downing, 96 
N. C. 172, 2 Sf 520; Sanderlin v. Bax- 
ter, 76 Va. 299, 44 AmR 165. 

{c] Pipes.—Where plaintiff pur- 
chased a parcel of land from defend- 
ant’s grantor, and such parcel was 
supplied with water by a pipe run- 
ning over the land retained by defend- 
ant’s grantor, defendant took the 
property subject to plaintiff’s ease- 
ment of necessity, where the pipe was 
visible. Watson v. French, 112 Me. 
371, 92 A 290, LRA1915C 355. 

{d] Privy vaults.——Where four 
lots on which dwelling houses are 
erected are owned by one person, and 
at the comnion intersection of the 
four lots there has been constructed 
a large privy vault with a building 
over it divided by partition walls 
into four separate and distinct sec- 
tions or privies for the use of the 
four houses, respectively, and the 
Owner conveys one of the lots by a 
deed whose boundaries include two 
of the contiguous sections or privies, 
and thereafter conveys to another 
person the contiguous lot by a deed 
whose boundaries do not include the 
contiguous privy section, the grantee 
in the first deed takes the land con- 
veyed to him subject to the easement 
of the privy which had always been 
used by the tenants of the second lot 


conveyed. ° Casey v. Canning, 43 Pa. 
Super. 31. 
{e] Flues.—Where the owner of 


premises divided the same east and 
west and erected a building on the 
north part, placing the south wall 
half on each piece with a flue pro- 
jecting eight inches on the south lot, 
which was used to carry off the smoke 
from a furnace permanently at- 
tached in the building, the flue being 
necessary to the use of the furnace, 
and the flue stood exposed to view 
with chimney thereon, and the owner 
sold the north portion of the lot to 
the center of the south wall, with 
the building, to complainant, and 
afterward sold the south half of the 
lot to defendant, who contributed 
toward the expense of the party wall, 
and the latter gave notice of an in- 
tention to close up the flue, where- 
upon complainant filed his bill to en- 
join the act which the court dis- 
missed, it was held that the court 
erred in dismissing the bill, as the 
easement was necessary and continu- 
ous, and was obvious and apparent to 
any observer of the servitude upon 
the south half of the lot, and there- 
fore the last purchaser was charge- 
able with notice of its existence. In- 
gals v. Plamondon, 75 Ill. 118. 

8. McCann v. Day, 57 Ill. 101; Hat- 
ton v. Cale, 152 Iowa 485, 132 NW 
1101; Kalinowski v. Jacobowski, 52 


An easement, irrespec- 
tive of the manner in which it-has been acquired, 
can be extinguished only in some mode recognized by 
An easement may be extinguished by the act 
of God, by operation of law, or by the act of the 


[§ 149] 


B. Abandonment—l. 
A party entitled to a right of way or other mere 
easement in the land of another may abandon and 
extinguish such right by acts in pais and without 
deed or other instrument in writing.’ 


By Acts in Pais. - 


This he may 


do without responsibility of any sort and without 


Wash. 359, 100 P 852; Meenas v. 
Ferdais, 22 Can. S. Cc. 260. 
9. Il. ee Co. v. Mann, 160 


Tll. A. 64 

ian eicouine v. .Tuttle, 75 Kan. 
351, 89 P 699, 9 LRANS fee 

N. J.—Kelly v. Dunning, 43 N. J. 


Eq. 62, 10 A 276. 
N. Y.—Butterworth v. Crawford, 46 
N.Y. 349, 7 AmR 352: 
76 Wash. 


Wash.—-Roe v. Walsh, 
LASh Sop LOSe else. Ae 1146. 

Wis. —Tage rart Vv. Warner, 83 Wis. 
1, 53 NW 33. 


“To affect a subsequent purchaser; 


by implication, the ‘apparent sign of 
servitude must have existed on the 
premises’ or the ‘marks of the bur- 
den must have been open and visible 
thereon.’’”? Edwards v. Haeger, 180 
Ill. 99, 107, 54 NE 176 [quot Ingals Vv. 
Plamondon, 75 Ill. 118, 124]. 

[a] The mere existence of a 
wagon track across land purchased 
does not constitute notice to the pur- 
chaser that a right of way exists 
across the land purchased. Taggart 
v. Warner, 83 Wis. 1, 53 NW 33. 
Edwards v. Haeger, 180 Ill. 99, 
54 NE 176 

11. Jobling v. Tuttle, 75 Kan. 351, 
89 P 699, 9 LRANS 960; Taylor v. 
Miller, 118 N. Y. 244, 23 NE 376, 6 
eek Simmons vy. Cloonan, 81 N. 


6 
12. D. C.—Schwartz v. ‘Atlantic 
Bldg. Co., 41 App. 108; Robinson v. 
Hillman, 36 App. 241. 
Kan.—Jobling v. Tuttle, 75 Kan. 
eae 89 P 699, 9 LRANS 960. 


y.—Sharpe v. Matthews, 4 KyL 
gar ia Ky. Op. 27. 
Miss.— Wills v. Reed, 86 Miss. 446, 
38 oa 793 


J.—Hess v. Kenney, 69 N. J. 
Eq. 138, 61 A 464. 

Va.—Ricks v. Scott, 117 Va. 370, 84 
SE 676 (right of way). 

Ont.—Peake v. Mitchell, 4 OntWN 
988, 24 OntWR 291, 10 DomLR 140. 

{a] Thus an easement consisting 
of the right to the free use of the 
water of mineral springs situated 
upon lands of another, by which it is 
claimed arose by virtue of an exe- 
cuted parol contract with the former 
owner of the lands, cannot be asserted 
against a subsequent grantee where 
nothing appears of record indicating 
the existence of any servitude at- 
tached to the lands, and the grantee 
purchased without notice. Jobling v. 
Tuttle, 75: Kant 351,089 P2699; Salis 
NS_ 960. 

[b] A concealed easement, con- 
sisting of projections beneath the 
surface, of the footings of an adjoin- 
ing wall, will not pass with a con- 
veyance of the servient tenement, in 
the absence of record or other notice 
to the grantee. Schwartz v. Atlantic 
Bldg. Co., 41 App. (D. C.) 108. 

13. Thomas v. McCoy, 48 Ind. A. 
403, 96 NE 14; Haight v. Littlefield, 
147 N. Y. 338, 41 NE 696 {aff 71 Hun 
285, 24 NYS 1097]; Rupprecht v. 
Batavia St. Mary’s Roman Catholic 
Church Soc.. 131 App. Div. 564, 115 
NYS 926 [aff 198 N. Y. 576 mem, 92 
NE 1101 mem]. 

14. Hancock v. Wentworth, 5 Metc. 
(Mass.) 446; Taylor v. Hampton, 15 
S. Cc. L. 96, 17 AmD 710; Stenz v. 
Mahoney, 114 Wis. 117, 89 NW 819. 


See also infra §§ 149-177. 
15. U. S.—tenderson v. 
Pass. R. Co., 21 Fed. 358. 

Cal.—Smith v. Worn, 93 Cal. 206, 
28 P 944. 

Conn.—New York, etc., R. Co. v. 
Cella, 86 Conn. 275, 85 A 521. 

Ga.—Cotter v. Augusta, 80 Ga. 425, 
6 SE 180. 

Ill.—Madison ne v. Gallagher, 159 
Ill. 105, 42 NE 316. 

Iowa.—Osceola Presb. Church v. 
Harken, 177 Iowa 195, 158 NW 692. 

Ky.—Trimble v. King, Lot Kcyi sobs 
114 SW 317, 24% LRANS 880. 

Me.—Adams v. Hodgkins, 109 Me. 
361, 84 A 530, 42 LRANS 741. 

Mda.—Vogler v. Geiss, 51 Md. 407. 

Mass.—King v. Murphy, 140 Mass. 
254, 4 NE 566; Canny v. Andrews, 123 
Mass. 155; Dyer v. Sanford, 9 Metce. 
395, 43 AmD 399. 

Mich.—Kent b'urniture Mfg. Co. v. 
Long, 111 Mich. 383, 69 SW 657. 

Minn.—-Norton y. Duluth Transfer 
R. Co., 129 Minn. 126, 130, 151 NW 
907, 909 [cit Cyc]; Wilder v. St. Paul, 
12 Minn. 192. 

Miss.—Gulf, etce., R. Co. v. Chap- 
man, 102 Miss. 178, 59 S 889. 

Mo.—Madison v. Missouri Pact R: 
Co., 60 Mo. A. 599. 

Mont.—McCauley v. McKeig, 8& 
Mont. 389, 21 P 22. 

N. J.—Masoa v. Ross, 75 N. J. Eq. 
ree 71 A 141 [rev a other grounds 
ae eis aoe 527, 77 A 44]. 

Y.—Porter v. International 
Beace Co., 200 N. Y. 234, 92 NE 716, 
21 AnnCas’ 684; Foote v. Metropolitan 
BR. Co. 14 Ne 253867, 42eNm tel: 
Roby v. New York Cent., etc., R. Co... 
142 N. Y. 176, 36 NE 1053; White v. 
Manhattan R. Co., 139 N. Y. 19, 34 
NE 887; Smyles v. Hastings, 22 N. Y. 
217; Rupprecht v. Batavia St. ee 
Roman Catholic Church Soc., 131 Ap 
Div. 564, 115 NYS 926 [aff 198 N. Oe 
576 mem, 92 NE 1101 mem]; Corning 
v. Gould, 16 Wend. 531. 

Oh. —Cleveland, etc., R. Co. v. Ward, 
23 Oh. Cir. Ct. N. 8. 465. 

Pa.—McKinuey v. Pennsylvania R. 
1002. 222 Pa. 43, 70 A 946, 21 LRANS 


R. I.—Sweezy v. Vallette, 37 I. 

51, 90 A 1078. vy a 
C.—Southern R. Co. Carolina Div. 

v. Howell, 89 SC.5391,5 1 sSEe STE 
AnnCas191i3A 1070. 

Tenn.—Monzaghan v. ee Fair, 
etc., Co., 95 Tenn. 108, 31 SW 497. 

Tex—-Risien Vv. Brown, 73 Tex. 135, 
10 SW 6 

Utah. eae Howell Co. v. Brown, 
48 Utah 142, 158 P 684; Tuttle v. 
Sowadzki, 41 Utah 501, 126 P 959. 

Vt.—Periin v. Garfield, 37 Vt. 304. 

Va.—Oney v. West Buena Vista 
Land, Co., 104 Va. 580, 52 SE 343, 
2 LRANS "$32. 

Wash.—Wendler v. Woodard, 93 
Wash. 684, 161 P 1043 

W. Va.—Weston v. Ralston, 48 W. 
Va. 170, 36 SE 446 

Eng.—Crossley Vv. Lightowler, L. 


Central 


Ri .2.'Ch 
Scare ae v. Golding, 23 Ont. A. 
Que.—MacCallum v. Morgan, 1 


Que. K. B. b6 [rev 32 Que. Super. 67]. 

[a] Thus it was held that the non- 
user of an easement created by grant 
by the owners of the dominant estate 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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one of intention.18 
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§ 149] 


consulting the grantor where the easement was creat- 
The fact that the easement is created 
by statute does not affect the operation of the rule.1? 
Ordinarily the question of abandonment is purely 
The acts relied on as evidencing 


ed by grant.!® 


for more than thirty years united 
with a use of the servient estate in- 
consistent with and adverse to the 
existence of the easement during that 
period of time was sufficient to justi- 
fy the inference that the right orig- 
inally conveyed by grant had been 
released and extinguished by a sub- 
sequent novappearing deed. Jenni- 
son v. Walser, 11 Gray (Mass.) 423. 

16. Tuttie v. Sowadzki, 41 Utah 
501, 126 P 959; Brown v. Oregon Short 
line, Re Co. 36 Utah 257; 102 7P* 740; 
24 LRANS 86. See also Reese Howell 
Co. v. Brown, 48 Utah 142, 158 P 684 
(it is not essential that any power to 
do so should be conferred by the 
grant creating the easement). 

17. Gulf, etc., R. Co. v. Chapman, 
102 Miss. 778, 59 S 889; Madison v. 
Missouri Pac. R. Co., 60 Mo. A. 599. 

[a] Reason for rule.— The ease- 
ment is created primarily for the 
benefit of the land owner, and there 
is no valid reason why he should not 
waive it. Madison v. Missouri Pac. 
R. Co., 60 Mo. A. 599. 

ayes *Conn.—New York, etc., R. Co. 

. Cella, 86-Conn. 275, 279, 85 A521. 

Br ear ’ Osceola Presb.’ Church v. 
Harken, 177 Iowa 195, 158 NW 692, 
696 [cit Cyey; Hatton v. Cale, 152 
Iowa 485, 132 NW 1101. 

Md.—Baugh v. Arnold, 123 Md. 6, 7, 
91 A151 [cit Cyc]; Barnett v. Dickin- 
son, 93 Md. 258, 48 A 838; Vogler v. 
Geiss, 51 Md. 407. 

Mass.—Kesseler v. Bowditch, 223 
Mass. 265, 111 NE 887. 

N. J.—Armstrong v. Lehigh, etc., R. 
Gowns 2N. Jd. LAt04, 82 7As899); Raritan 
Water-Power Go. v. Veghte, 21 N. J. 
Eq. 463. 

N. Y.—Foote v. Metropolitan El. R. 
Co., 147 N. Y. 367, 42 NE 181; Hen- 
nessy Vv. Murdock, 137 N. Y. 317, 33 
NE 330 [rev 17 NYS 276]; Snell v. 
Levitt, 110 N. -Y..595, 18 NE 370, 1 
LRA 414 [rev 39 Hun 227]; Lewisohn 
v. Lansing Co., 119 App. Div.. 393, 
104 NYS 543; Valentine v. penreiers 
3 App: Div. 235,°38 NYS 41 
2eOn: —Cleveland, etc., R. Co. v. Ward, 
23 Oh. Cir. Ct. N. S. 465 

Pa.—Bombaugh v. Miller, 82 Pa. 


208. 

R. I.—Sweezy v. Vallette, 37 R. I. 
51, 90 A 1078. 

Ss. C.—Polson v. Ingram, 22 S. C. 
641. 


Wash.—Wendler v. Woodard, 93 
Wash. 684, 161 P 1043. 

Eng. —Crossley v. Lightowler, L. R. 
2 Ch. 478. 

Ont.—Abell v. Woodbridge, 12 Ont 
WN 146. 

{a] Nothing short of an intention 
to abandon the right to an easement 
will operate to that effect, where 
other persons have not been led by 
acts to treat the servient estate as 
free of the servitude and where the 
easement can be resumed without 
doing an injury to their rights in re- 
spect to it. Snell v. Levitt, 110 N. 
Y. 595, 18 NE 370, 1 LRA 414 {rev 
39 Hun 227]; White’s Bank vy. Nichols, 
64 N. Y. 65. 

19. Cal.—Smith v. Worn, 93 Cal. 
206, 28 P 944 

Conn.—Dewire v. Hanley, 79 Conn. 
454, 65 A 573; -Nichols v. Peck, 70 
Conn. 439, 39 A 803, 66 AmSR 122, 40 
LRA. S81. 

Tll_—Fairbury Union Agricultural 
Bd. v. Holly, 169 Tll. 9, 48 NE 149; 
Madison Tp. v. Gallagher, 159 Ill. 105, 
42 NE 316; Wood v. Carter, 70 Til. A. 
217. 

Iowa.—Osceola Presb. Church v. 
Harken, 177 Iowa 195, 158 NW 692. 

Ky.—Smith v. Smith, 78 SW 884, 
25 KyL 1790; Curran v. "Louisville, 83 


Ky. 628. 

Me.—Adam v. Hodgkins, 109 Me. 
361, 84 A 530, 42 LRANS 741. 

Ma. —Baugh v. Arnold, 123 Md. 6, 7, 
$9L° A151" feit Cye]; Duval v. Becser, 


EASEMENTS 


81 Md. 537, 32 A 308; Vogler v. Geiss, 
51 Md. 407. 

Mass.—Gorton-Pew Fisheries Co. 
v. Tolman, 210 Mass’ 402, 97 NE 54, 
38 LRANS 882; Old Colony St. R. Co. 
v. Phillips, 207 Mass. 174, 93 NE 
792; Hayford v. Spokesfield, 100 Mass. 
491; Dyer v. Sanford, 9 Metc. 395, 43 
pow. 399; Dana v. Valentine, 5 Metc. 


Mich,—Kent Furniture Mfg. Co. v. 
Long, 111 Mich. 383, 69 NW _ 657. 

Minn.—Kuschke v. St. Paul, 45 
Minn. 225, 47 NW 786. 

Mont.—McCauley v. McKeig, 8 
Mont. 389) '21-P=22; 

N. J.—Mason v. Ross, 75 N. J. Eq. 
136, 71 A 141 [rev on other grounds 
TUNS SHG bat) We AN aay: 

N. Y.—Porter v. International 
Bridge Co., 200 N. Y. 234, 92 NE 716, 
21 AnnCas’ 684; Hennessy v. Murdock. 
LS TONE Y= S17 33 NE 330 {rev 17 NYS 
276]; Blydenburgh v. Ely, 161 App. 
Div. 91, 146 NYS 259; Heughes v. 
Galusha Stove Co., 133 App. Div. 814, 
118 NYS 109; Rupprecht v. Batavia 
St. Mary’s Roman Catholic Church 
Soc., 131 App. Div. 564, 115 NYS 926 
{aff 198 N. Y. 576 mem, 92 NE 1101 
mem]; Peo. v. Gloversville, 128 App. 
Div. 44, 112 NYS 387; Lewisohn v. 
Lansing Co., 119 App. Div. 3938, 104 
NYS 543; Corning v. Gould, 16 Wend. 
531. 

Gureger re v. Balliett, 32 Oh. Cir. 
Bana —Bombaugh vy. Miller, 82 Pa. 

R. I.—Sweezy v. Vallette, 37 R. I. 
51, 90 A 1078; Bochterle v. Saunders, 
36 R. I. 39, 88 A 803; Johnson v. Stitt, 
21° Re 1. 2429, 44 A 513. 

Tex.—Risien v. Brown, 73 Tex. 135, 
10 SW 661. 

Vt.—Perrin v. Garfield, 37 Vt. 304. 

Va.—Oney v. West Buena Vista 
Land Co., 104 Va. 580, 52 SE 343, 2 
LRANS 832 

W. Va.—Weston v. Ralston, 48 W. 
Va. 170, 36 SE 446. 

Bng.--Young v. Star Omnibus Co., 
86 L. T. Rep. N. 

{a]° It is the nature of the acts 
done which is material in determining 
whether the easement has been ex- 
tinguished by an equitable estoppel, 
arising out of matters in pais. Mason 
Vv. Ross, 75 N. J- Ea. 1386, 71 A 141 
{rev on other grounds 77,N. J. Eq. 
527, 77 A 44). 

{[b] Abandonment.—W here win- 
dows to which an easement of air and 
light pertains had been permanently 
closed for more than forty years and 
no effort to reopen them had been 
made, it was held that equity would 
not enjoin the erection of a building 
on an adjoining lot which would in- 
terfere with such easement if it still 
existed. Johnson v. Hahne, 61 N. J. 
Eq. 438, 49 A 5. 

{c] Not abandonment.—(1) An 
owner of an easement does not, by 
asserting a right to the fee of the 
servient estate or by taking posses- 
sion thereof, destroy his right to the 
easement. White’s Bank v. Nichols, 
64 N. Y. 65; Lewisohn v. Lansing Co., 
119 App. Div. 393, 104 NYS 543; Mat- 
ter of Board of Education, 24 App. 
Div. 117, 48 NYS 1061. (2) Where 
a right has been acquired by adverse 
enjoyment, it will not be defeated by 
asking for and obtaining a license for 
a continued use from the owner of the 
servient tenement, but this would be 
evidence tending to prove that the 
previous possession was not adverse 
or under a claim of right. Perrin’ v. 
Garfield, 37 Vt. 304. (3) A city hav- 
ing acquired an easement for.a slope 
for a street grade, the erection of a 
retaining wall by the city does not 
of itself establish an abandonment 
of the easement. Kuschke y. St. Paul, 
45 Minn. 225, 47 NW 786. (4) Where 
defendant had for more than thirty 
years used a passway over plaintiff’s 
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this intent to abandon must be of an unequivocal and 
decisive character.49 Whether a party has abandon- 
ed his right to an easement is a question of fact for 
the determination of the jury,?° and is never a ques- 


land it was held that his right to 
the way by prescription was not af- 
fected by the fact that for a short 
time he discontinued the use of a 
part of the passway by going over 
his own land. Bowen v. Cooper, 66 
SW 601, 23 KyL 2065. (5) One hav- 
ing exclusive right to the use of a 
stream is not estopped to assert such 
claim by reason of having assented 
to the use thereof by an owner upon 
the stream not having such right to 
the use of the water. Risien v. Brown, 
73 Tex. 135, 10 SW 661. (6) Where 
the owner of certain property was 
entitled to a perpetual easement in 
the use of the stairways and halls of 
an adjoining building, the fact that 
lhe paid rent therefor for a number 
of years, in connection with having 
the same cleaned by the owner of 
the property, did not amount to a re- 
lease or relinguishment of the ease- 
ment. Spencer v. Lighthouse, 114 App. 
Div. 591, 99 NYS 1015. (7) A pre- 
seriptive right of way is not extin- 
guished by nonuser by reason of the 
Owner using another way under a 
mere implied license. Nichols v. Peck, 
70 Conn. 439, 39 A 803, 66 AmSR 122° 
40 LRA 81 

[d] A conditional deciaration of 
an intention to abandon an easement 
is insufficient to work an abandon- 
ment, particularly where the owner 
of the servient tenement has not 
seasonably acted upon it. Foote v. 
Metropolitan El. R. Co., 147 N. Y. 
367, 42 NE 181 [aff 63 Hun 610 mem, 
31 NYS 1127 mem]. 

[e] Closing windows through 
which an easement was enjoyed does 
not of itself constitute an .abandon- 
ment. Stokoe v. Singer, 8 E. & B. 31, 
92 ECL 31, 120 Reprint 12. 

[f] Habitual use of another way. 
—A right of way, whether acquired 
by grant or prescription, is not ex- 
tinguished ody habitual use by its 
owner of another way equally con- 
venient, unless there is an intentional 
abandonment of the particular way. 
sph v. Hodgkins, 109 Me. 361, 84 

A 530, 42 LRANS 741: Jamaica Pond 
Aqueduct Corp. v. Chandler, 121 Mass. 
3; Hayford v. Spokesfield, 100 Mass. 
491; Bombaugh vy. Miller, 82 Pa. 203. 

[e] That a street was practically 
impassable and but little used did not 
show an abandonment by the abutting 
owner of his right of way therein, ac- 
quired by a conveyance of lots de- 
scribed as bounded on the street. Peo. 
v. Gloversville, 128 App. Div.. 44, 112 
NYS 387. 

[h] Encroachments upon a right 
of way by the owner of the easement 
do not necessarily amount. to an 
abandonment. Leach vy. Philadelphia, 
Ct Ri "CO; t 258 PareseopO0s) AteN Tae 

20. Cal—-Smith v. Worn, 93 Cak 
206, 28 P 944. 

Conn.—MeArthur  v. Morgan, 49 
ee 3847; Russell v. Davis, 38 Conn. 

Ga.—Holmes v. Jones, 80 Ga. 659, 
7 SE 168; Cotter v. Augusta, 80 Ga. 
425, 6 SE 180 

Md.—Vogier v. Geiss, 51 Md. 407. 

Mass.—Willets. v. Langhaar, 212 
Mass. 573, 99 NE 466; Butterfield v. 
Reed, 160 Mass. 361, 35 NE 1128; King 
v. Murphy, 140 Mass. 254, 4 NE 566. 
Boor J.—Chew v. Cook, 39 N. J. Eq. 

N. Y.—Foote v. Metropolitan Bl. R. 
Co., 147 N. Y. 367, 42 NE 181; Snell 
v. Levitt, 110 N. Y. 595, 18 NE 370, 2 
LRA 414° Matter of Buffalo, 65 Misc. 
636, 120 NYS 611; Corning v. Gould, 
16 Wend. 531. 

Pa.—lLeach v. Philadelphia, ete., R. 
Co., 258 Pa. 522, 102 A 175; Cooper v. 
Smith, 9 Sere. & R. 26, 11 AmD 658. 

S. C.—Soathern R. Co. Carolina 
Div. Vv. Howelr 89'S; C.8391 971 (Sm 
972, AnnCasi1913A 1070; Lorick v. 
Southern R: Co., 87 S.-C. 71; 68 SH 
931; Polson ‘v. Ingram, 22. S..C., 541; 
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tion of law for the court to determine.”1 
donment is to be more readily presumed where the 
easement is granted for the public benefit than where 
it is held for private use, otherwise an inactive cor- 
poration might deprive the public of useful and bene- 


ficial improvements.22 
Partial abandonment. 


Acts of tenant. 


way did not destroy such right.?4 
[§ 150] 2. By Nonuser—a. 
cial Statutes—(1) In General. 


Perkins v. Dunham, 22 S. 24. 

Eng.—Reg. v. Chorley, in oe Be 515; 
64 HCL Sib. 116 Reprint 960; Carr v. 
Foster, 3 Q. B. 581, 43 ECL 876, 114 
Reprint 629; Stokoe v. Sin ers, ’g BE. 
& B. 31, 92 HCL 31, 120 Reprint 12. 

21. Russell v. Davis, 38 Conn. 562. 

22. Henderson v. Central Pass. R. 
Co., 21 Fed. 358. 

23. bouisvilte: etc. f Ra Co. 
ington, 2 Bush. (Ky.) 526. But see 
Davis’ v. Herbert, 71 Ill. A. 257 (a 
ditch through its entire length should 
be considered as one ditch, and the 
abandonment of material portions of 
it as a ditch before the expiration of 
the twenty years necessary to give 
a right to its use by prescription op- 
erates to prevent the completion of 
that right as to other parts of the 
ditch). 

24. Smith v. Fairfax, 179 Ky. 12, 
201 SW 454. 

25. Osceola Presb. Church v. Har- 
ken, 177 Iowa 195, 158 NW 692 [cit 
Cyc]; Williams v. Nelson, 23 Pick. 
(Mass.) 141, 34 AmD 45. See also 
Kane v. Templin, 158 Iowa 24, 138 
NW 901 (where it was said that 
mere nonuser of an easement of the 
right to use stairways and a hallway 
located in a half of a building by the 
occupants of the other half, while 
there is no occasion to use it, does not 
show a perraanent abandonment). 

26. Pratt v. Sweetser, 68 Me. 344; 
Agnew v. Pawnee, 79 Nebr. 603, 608, 
113 ..NW -236- [cit Cyc]; Hunter v. 
West, 172. N. C. 160, 90 SE 130; Dyer 
v. Depui, 5 Whart. (Pa.) 584. 

. 27. Pratt v. Sweetser, 68 Me. 344; 
4 


v. Cov- 


King v. Murphy, 140 Mass. 254, 
NE 566. 
28. See supra § 150. 


29. See infra § 154. 

*- 30. Simmons v. Cloonan, 47 N. Y. 
3 [rev 2 Lans. 346]. 

31. Cal.—-Petitpierre v. Maguire, 
155— Cal. 242, 100 P 690; Currier v. 
Howes, 103 Cal. 431, 37 P 521; Smith 
v. Worn, 93 Cal. 206, 28 P 944; Gard- 
ner v. San Gabriel Valley Bank, f 
Cal, zA-, 1065) 932 P -900: 

Conn,—New York, etc., 
Cella, 86 Cunn. 275, 85 A 521. 
ew C.—Brunthaver v. Talty, 31 App. 

4 
Senanio ne v. Harris, 95 Ga. 97, 22 

Ill.—Illinois Cent. R. Co. v. Hough- 


ton, 126. Il]. 133, 18 NE 301, 9 AmSR 
581, 1 LRA 213; Kuecken vy. Voltz, 
110 Tl. 264. 


Ind.—Cleveland, etc., R. Co. v. Gris- 
wold, 51° Ind. A, 497, 97 NE.1030; 
Kammerling v. Grover, 9 Ind. A. 628, 
36 NE 922. 

Iowa.—Noll v. Dubuque, etc., R. Co., 
32 Iowa 66. 

Kan.—Edgerton v. McMullan, 55 
Kan. 90, 39 © 1021. 

Ky.—Curran v. Louisville, 83 Ky. 
628; Johnson v. Clark, 57 SW 474, 22 
KyL 418. 

Me.—Adams v. Hodgkins, 109 Me. 
361, 84 A 530, 42 LRANS 741; Tab- 
butt v. Grant, 94 Me. 371, 47 A 899; 


Abandonment of part of a 
right of way, the remainder of the right of way being 
still used as contemplated in the grant creating the 
right, will not extinguish the entire right of way, 
but only so much of it as has been abandoned.?? 

If a landowner had acquired an 
easement in a passway, the mere request by his ten- 
ant of the servient owner for permission to use the 


In Absence of Spe- 
It is said in some 
cases that mere nonuser, unless for the prescriptive 
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An aban- 


eek 


[§§ 149-151 


period, will raise no presumption of abandonment.?® 
In other cases it is either held or said without quali- 
fication as to the method by which the easement was 
acquired that nonuser for a period sufficient to ere- 
ate an easement by prescription will raise a presump- 


tion to defeat the right;2® but that this nonuser is 


[§ 151] 


open to explanation and may be contro‘led by proof 
that the owner had no intention to abandon his ease- 
ment while thus omitting to use it.?* 

(2) Easement by 
standing the dicta or holdings ofthe few decisions 
already referred to,?® it has been universally held, 
except where otherwise provided by statute?® or by 
the deed itself,?° that mere nonuser of an easement 


Grant. Notwith- 


created by deed for a period however long will not 


Pratt v. Sweetser, 68 Me. 

Md.—Baltimore v. Canton Co., 124 
Md. 620, 93 A 144; Vogler v. Geiss, 51 
Md. 407; Glenn v. Davis, 35 Md. 208, 
6 AmR 389. 

Mass.—Brookline v. Loring, 229 
Mass. 485, 118 NE 981; Boston, etc., 
R. Co. v. Reardon, 226 Mass. 286, 115 
NE 408; Hartt v. Rueter, 223 Mass. 
207, 111 NE 1045; Burnham v. Ma- 
honey, 222 Mass. 524, 111 NE 396; 
Parsons v. New York, etc., R. Co., 216 
Mass. 269, 103 NE 693; Willets v. 
Langhaar, 212 Mass. 573, 99 NE 466; 
New England Structural Co. v. Ever- 
ett Distilling Co., 189 Mass. 145, 75 
NE 85; Butterfield v. Reed, 160 Mass. 
361, 35 NE 1128; Barnes v. Lloyd, 112 
Mass. 224; Bannon v. Angier, 2 Allen 
128; Arnold v. Stevens, 24 Pick. 106, 
35 AmD 305; White v. Crawford, 10 
Mass. 183. 


Mich.—Murphy Chair Co. v. Amer- 
ican Radiator Co., 172 Mich. 14, 29, 
13% NW; 79 [eit -Cyel) Lathrop: iv: 


Elsner, 93 Mich. 599, 53 NW 791; Day 
v. Walden, 46 Mich. 575, 10 NW 26. 
Minn.—Parker v. St. Paul, 47 Minn. 
317, 50 NW 247. 
Mo.—Duluce Realty Co. v. Staed 
Realty Co., 245 Mo. 417, 151 SW 415. 
N. H.—Wheeler v. Wilder, 61 N 


2. 

‘N. J.—Perth Amboy aor Cotta Co. 
v. Ryan, 68 N. J. L. 474, 53 A 699; 
Dill v. Board of Education, 47 N. J. 
Eq. 421, 20 A 739,10 LRA 276; Riehle 
v. Heulings, 38 N. J. Eq. 20; Raritan 
Water-Power Co. v. Veghte, OLIN de 
Eq. 468. 

N. Y.—Conabeer v. New York, etc., 
R. Co., 0156 No Yoot4 14, 051 NE 402 
Welsh v. Taylor, 134 ING Oe 450, 31 
NE 896, 18 LRA 535; Snell v. Levitt, 
110 N. Y. 595, 18 NE 370, 1 LRA 414; 
Gallupville Reformed Church v. 
Schoolcraft, 65 N. Y. 134 [rev 5 Lans. 
206]; White’s: Bank v. Nichols, 64 N. 
oY, 65; Wiggins. v. McCleary, 49 N. Y. 
346; Pope v. O’Hara, 48 N. Y. 446; 
Smyles Vantastine sac22N. You uciids 
Miller v. Clary, 147 App. Div. 255, 127 
NYS 897, 131 NYS 1129, 133 NYS 4101 
{mod on other crounds 210 N. Y. 127, 
103 NE!1114, LRA1918E 222, AnnCas 
1915B 872]; Harris v. Curtis, 139 App. 
Div. 393, 124 NYS 263; Norris v. Hoff- 
man, 133 App. Div. 596, 118 NYS 156 
[aff 115 NYS 890]; Henderson Est. Co. 
v. Carroll Electric Co., 113 App. Div. 
1715, 99° NYS! 365. [aft 189, Ni “Ya 53a), 
82 NE 1127]; McCullough v. Broad 
Exch. Co., 101 App. Div. 566, 92 NYS 
533 [aff 184 N. Y. 592 mem, 77 NE 
1191 mem]; Andrus v. National Sugar 
Refining Co., 93 App. Div. 377, 87 NYS 
671 [aff 183 N. Y. 580 mem, 76 NE 
1088 mem]; Brady v. Smith, 88 App. 
Div. 427, 84 NYS 1119, 31 Mise. 411, 
65 NYS 621 [rev on other grounds 
181 N. Y. 178, 73 NE 963]; Weed v. 
McKeg, 79 App. Div. 218, 79 NYS 807; 
Valentine v. Screiber, 3 App. Div. 235, 
38 NYS 417; Jewett v. Jewett, 16 
Barb. 150; Blenis v. Utica Knitting 
Covi is Mise. 61, 130 NYS 740; Mat- 
ter of Buffalo, 65 Misc. 636, 120 NYS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


amount to an abandonment.*! 
where it is provided by statute that the extent of the 
servitude is determined by the terms of the grant, 


Especially is this so 


611; Lambert v. Huber, 22 Misc. 462, 
50 NYS 793; Marshall v. Wenninger, 
20 Misc. 527,. 46 NYS 670; Longen- 
dyck v. Anderson, 59 HowPr 1. 

N. C.—Beattie v. Carolina Cent. R. 
Co.; 108 N.C) 425, 12 SE 913 

Oh. —Cleveland, etc., R. Co. V. Ward, 
23 Oh. Cir. Ct. N.S. 465. 

Or.—Hoffman vy. Dorris, 83 Or. 625, 
163 P 972 

Pa.—Richmond v Bennett, 205 Pa. 
470, 55 A 17; Erb v. Brown, 69 Pa. 
216; Lindeman v. Lindsey, 69 Pa. 98, 
8 AmR 219; Hall v. McCaughey, 51 
Pa. 43; Com v. Zimmerman, 56 Pa. 
Super. 311; Weaver v. Getz, 16 Pa. 
Super. 418; Twibill v. Lombard, etc., 
R. Co., 3 Pa. Super. 487; Corr v. Phil- 
adelphia, 31 Pa. Co. 171; Mood v. 
Snyder, 30 Pa. Co. 177; Patterson v. 
Fair, 8 North Co., 111. 
ate T.—Steere v. Tiffany, 13 R. I. 

Het C.—Polson vy. Ingram, 22 S. C. 
541. 

Ss. D.—Miller v. Southard, 38 S. D. 
477, 162 NW 146, 148 [cit Cyc]. 

Utah.—Tuttle v. Sowadzki, 41 Utah 
501, 126 P 959; Brown v. Oregon 
Short Line R. Co., 36 Utah 257, 102 P 
740, 24 LRANS 86. 

Vt.—Percival v. Williams, 82 Vt. 
531, 74 A 321; Mason v. Horton, 67 Vt, 
266, 31 A 291, 48 AmSR 817. 

Va.—Watts v. C. J. Johnson Real 
Hst., ‘Corp:.,* 105 Was 519° b2b5 754) Sie 
317 [quot Cyc]; Oney v. West Buena 
Vista Land Co., 104 Va. 580, 52 SEH 
343, 2 LRANS 832. 

Wash.—Northern Counties Inv. 
ae v. Enyard, 24 Wash. 366, 64 
je : 

W. Va.—Wooldridge v. Coughlin, 46 
W. Va. 345, 33 SE 233; Warren v. 
Syme, 7 W. Va. 474. 

Eng.—James v. Stevenson, [1893] 
A. C. 162; Smith v. Baxter, [1900] 2 
Ch. 138; Tapling v. Jones, 20 C. B. N. 
S. 166, 106 ECL 876, 144 Reprint 1067, 
11 H. L. Cas. 290, 11 Reprint 1344, 3 
ERC 1; Stokoe v. Singers, 8 HE. & B. 
31, 92 ECL 31, 120 Reprint 12; Ward 
Weel Wands: 7 Exch. 838, 155 Reprint 
1189; Metropolitan R. Co. v. Great 
Western R. Co., 64 J. P. 472. 

Ont.—Jones v. Tuckersmith, 33 Ont. 
L. 634, 8 OntWN 344, 23 DomLR° 569; 
Brocklebank v. Colwill, 8 OntWR 231. 

{a] Reason for rule.—‘‘A person 
who acquires title by deed to an ease- 
ment appuitenant to land has the 
same right of property therein as he 
has in the Jand and it is no more 
necessary that he should make use 
of it to maintain his title than it is 
that he shuuld actually occupy or 
cultivate the land. Hence his title 
is not affected by nonuser, and, unless 
there is shown against him some 
adverse possession or loss of title in 
some of the ways recognized by law, 
he may rely on the existence of his 
property with full assurance that 
when the occasion arises for its use 
and enjoyment he will find his rights 
therein absolute and unimpaired.” 
Welsh v. Taylor, 134 N Y. 450, 460, 


ie i oe 


§§ 151-153] 


and that only servitudes acquired by enjoyment shall 
be extinguished by disuse.** There must be in addi- 
tion other acts by the owner of the dominant estate 
conclusively and unequivocally manifesting either a 
present intent to relinquish the easement or a pur- 
pose inconsistent with its further existence,®* or the 
nonuser must be in connection with an adverse user 
by the owner of the servient estate acquiesced in by 
the owner of the dominant estate;** and where ad- 
verse possession is relied on as extinguishing the 
easement nothing short of a use by the owner of the 
servient estate which is adverse to the enjoyment of 
the easement by the owner .thereof for a period 
sufficient to create a prescriptive right will destroy 
But an easement acquired by 
grant may be extinguished by nonuser under circum- 
stances indicating an intention to abandon extending 
over a period of time which would have been sufficient 
to create a prescriptive right to the easement,°* or 


the right granted.*° 


even for a less period.*? 


[§ 152] (3) Hasement by Prescription.*® 


31 NE 896, 18 LRA 535 [quot with 
appr Adams vy. Hodgkins, 109 Me. 
361, 366, 84 A 530, 42 LRANS 741]. 
To same effect Brunthaver v. Talty, 
31 App. (D. C.) 134; Heughes v. Galu- 
sha Stove Co., 133 "App. Div. 814, 118 
NYS 109; Weaver v. Getz, 16 Pa. 
Super. 418, 18 LancLRev 225. 

[b] Private way.—(1) An _ ease- 
ment of a private way is not lost by 
nonuser, no matter how long con- 
tinued. Piteairn v. Harkness, 10 Cal. 
A. 295, 101 P 809; Davidson v. Ellis, 
9 Cal. A. 145, 98 P 254; Gardner v. 
San Gabriel Valley Bank, 7 Cal. A. 
106, 93 P 900; Perth Amboy Terra 
Cotta Co. v. Ryan, 68 N. J. L. 474, 53 
A 699; Smyles v. Hastings, 22 N. Y. 
317; O’Ferrell v. Chase, 7 Oh. Dec. 
(Reprint) 242, 2 CincLBul 4 (twenty 
ave James v. Stevenson, [1893] 

C. 162 (forty-four years); ‘Ward Vv. 
Ward, 7 Exch. 838, 155 Reprint 1189 
(thirty-eight years). (2) Under the 
rule that nonuser will not create an 
abandonment of an easement created 
by deed, the right of grantees of lots 
holding under deeds recognizing a 
map of a traet divided into lots and 
streets, and using the map in de- 
scribing the lots, to have a strip de- 
fined on the map as a Street kept 
open, cannot be destroyed by non- 
user. Stillman v. Olean, 72 Misc. 196, 
129 NYS 515. 

{c] Failure to use to fullest ex- 
tent.—Where there is an express 
grant of a right in reference to land, 


the fact that the grant to its fullest | 


extent is not immediately used will 
not amount to an abandonment or 
waiver of the right. Conabeer v. 
New York Cent., etc., R. Co., 156 N. Y. 
474, 51 NE 402, 

32. Gardner v. San Gabriel Valley 
monks a @ale AceL0G oom rs 900: 

Ky. —Johnson v. Clark, 57 SW 
at Su KyL 418. 

Me.—Tabbutt v. Grant, 94 Me. 371, 
47 A 899. 

Mass.—Hartt v. Reuter, 233 Mass. 
207, 111 NE 1045; Parsons y. New 
York, etce., R. Co., 216 Mass. 269, 103 
NE 693; Willets v. Longhauer, 212 
Mass. 573, 99 NE 466 

Mich. —Lathrop Vv. Elsner, 93 Mich. 
599, 53 NW 791. 

Mo.—Hatton v. Kansas Oe 
R. Co., 253 Mo, 660, 162 SW 227. 

N. Y.—Welsh v. Taylor; 134 IN. “YY. 
450, 31 NE 896, 18 LRA 535 [rev 54 
Hun 636, 7 NYS 376]. 
coe G—Banks! vy. Banks, 77" N.C. 
186. 


Rael JORNICOM, War Stitt, cao kv cd 
429, 44 A 513. 

Vt.—Mason v. Horton, 67 Vt. 266, 
31 A 291, 48 AmSR 817. 

Va.—Watts v. C. I. Johnson, ete., 
Real Est. Corp., 105 Va. 519, 525, 54 
SE 317 [quot Cyc]. 

Wash.—McAdam v. Benson Log- 
ging, etc., Co. 57 Wash. 407, 107 P 


Osa (19 C. J.—60] 


etc., 


EASEMENTS 


[19 C.J.] 943 


of the decisions make a distinction between ease- 
ments acquired by prescription and easements ac- 
quired by grant.®® 
right to a road is acquired by adverse user for twenty 
years, its nonuser for a like space of time with the 
knowledge and acquiescence of the owner of the in- 
heritance will extinguish the right so acquired, be- 
cause such cesser to use the road affords legitimate 
presumption of a release of the right.*° And it has 
similarly been held that a right, acquired by use, to 
maintain a dam, unimpeded by any dam below it on 
the same stream, may be lost by nonuser,*! and that 
nonuser of such a right for twenty years furnished 
presumptive evidence of an extinction of the right 
by abandonment.*? 
be no good reason for this distinction, as prescription 
is based on the presumption of a grant ;*? and it has 
accordingly been held that the mere nonuser of an 
easement, although acquired by prescription, will 


Thus it has been held that if the 


However, there would seem to 


not constitute an abandonment.** 


Some [§ 153] (4) 
34. Cal.—cCurrier v. Howes, 103 
Cal. 431, 37 P 521; Smith v.. Worn, 


93 Cal. 206, 28 P 944; Davis v. Gale, 32 
Cal. 26, 91 AmD 554. 

Conn.—New ‘Vorks Fete un. 
Cella, 86 Conn, 275, 85 A 521. 
fan: C.—Brunthaver v. Talty, 31 App. 

Ga.—Ford v. Harris, 95 Ga. 97, 22 
SHE 144. 

Ill. Swedish Evangelist Lutheran 
Church vy. Jackson, 229 Ill. 506, 82 
aie 348; Kueeken v. Voltz, 110 Ill. 
64. 

Iowa.—Noll v. Dubuque, B., etc., R. 
Co., 32 Iowa 66. 

Kan.—Edgerton v. McMullan, 55 
Kan. 90, 39 P 1021. 

Ky. — Louisville, CECy eve OOse Ve 
Quinn, 94 Ky. 310, 22 SW 221, 15 KyL 
83; Curran _v. Louisville, 83 Ky. 628; 
Rowan vy. Portland, 8 B. Mon. 2382. 

Mass.—Willets v. Longhauer, 212 
Mass. 573, 99 NE 466; Eddy v. Chace, 
140 Mass. 471, 5 NE 306; Barnes v. 
Lloyd, 112 Mass. 224; Hayford v. 
Spokesfield, 100 Mass. 491; Bannon v. 
Angier, 2 Allen 128; Arnold v. Ste- 
vens, 24 Pick. 106, 35 AmD 305; White 
v. Crawford, 10 Mass. 183. 

Mich.—Mathewson v. Hoffman, 77 
Mich. 420, 48 NW 879, 6 LRA 349; 
Dey, v. Walden, 46 Mich. 575, 10 NW 
6. 


COA Vi 


v. Kansas 
50, 17 SW 


Mo.—Roanoke Inv. Co. 
oye etc., R. Co., 108 Mo. 
1000. 


N. J.—Manning v. Port Reading R. 
Co., 54 N. J. Eq. 46, 33 A 802; Dill v. 
Camden Bd. of Education, 47 N. J. 
Eq. 421, 20 A 789, 10 LRA 276; has, 
v. Raritan Water Power Coy 9IeNws. 
Eq. 142 [rev on other grounds 21 N. 
Ae Reet 463]. 

Y.—Brady v. Smith, 181 N. Y. 
178, ‘73 NE 963) 106 AmSR 531, 2 Ann 
Cas 636; Welsh v. Taylor, 134 N. Y. 
450, 31 NE 896, 18 LRA 535 [rev 50 
Hun 137, 2 NYS 815]; Pope v. O’Hara, 
48 N. Y. 446; Smyles v. Hastings, 22 
N. Y. 217; Townsend v. McDonald, 12 
N. Y. 381, 64 AmD 508; Spencer. v. 
Lighthouse, 114 App. Div. 591, 99 NYS 
1015; Trelford v. Coney Island, etc., 
R. Co., 6 App. Div. 204, 40 NYS 1150; 
Tyler v. Cooper, 47 Hun 94 [aff 124 
N. Y. 626 mem, 26 NE 338]; Snell v. 
Levitt, 39 Hun 227 [aff 110 N. Y. 595, 
18 NE 370, 1 LRA 414]; Crain v. Fox, 
16 Barb. 184; Jewett v. Jewett, 16 
Barb. 150; Marshall v. Wenninger, 20 
Mise. 527, 46 NYS 670. 

Pa.—Bombaugh, v. Miller, 82 Pa. 
203;.Erb v. Brown, 69 Pa. 216; Linde- 
man v. Lindsey, 69 Pa. 93, 8 AmR 219; 
Dyer v. Depui, 5 Whart. 584; Nickels 
v. Manayunk Hand in Hand Cornet 
Band, 52 Pa. Super. 145, 151; Citizens’ 


Electric Co. v. Davis, 44 Pa. Super. 
138; Twibill v. Lombard, etc., Sts. 
Pass. R. Co., 3: Pa. Super. 487; Corr 


v. Philadelphia, 31 Pa. Co. 171. 
Ss. C.—Parkins v. Dunham, 
L. 224. 


34 =S. 


Cesser of Use for Less than Pre- 


Vt.—Mason v. Horton, 67 Vt. 266, 
31 A 291, 48 AmSR 81 

Wash.—McCue v. Bellingham Bay 
Water Co., 5 Wash. 156, 31 P 461. 

W. Va. — Bennett ie Booth, 70 W. Va. 
264, 73 SE 909, 39 LRANS 618. 

[al Thus mere nonuser of the 
right of access does not deprive the 
grantor or his heirs of such rights 
in the absence of an adverse user of 
the rights reserved by the grantee. 
Brady v. Smith, 181 N. Y. 178, 73 NE 
963, 106 AmSR 531, 2 AnnCas 636. 

35. See infra § 176. 

36. Matter of Buffalo, 65 Misc. 
636, 120 NYS 611. 

37. See supra § 151 note 37 (to the 
effect that where the elements of non- 
user and intent to abandon concur 
they operate as a present abandon- 
ment without regard to the length of 
the cesser to use). 

38. Under pees ister e Reh pro- 
pene see infra § 1 

Smyles v. Hactinee: 22 5NG Ye 
o17° "224 (where Wright, ae said: “A 
right acquired by prescription may be 
lost by nonuser; but it cannot be 
lost or extinguished by mere non- 
user when it has been acquired by 
deed. Nothing short of a holding 
strictly adverse for twenty years 
could produce the latter result’’). 
See also cases infra note 40. 

40. Wooster v. Fisher, 115 Me. 161, 
98 A 378; Browne v. Baltimore M. EB. 
Church, 37 Mad. 108; Shields v. Arndt, 
4 N.S: Eq. 234 (dictum); Com. v. 
Zimmerman, 56 Pa. Super. 311, 316 
fert=Cy.cil (dictum). 

[a] Reason for rule.—‘“It is well 
settled that where there has been a 
cessation for twenty years, unex- 
plained, to use a way originally ac- 
quired by use, it is regarded as a 
presumption, either that the former 
presumptive right has been extin- 
guished in favor of some other ad- 
verse right, or, where no such ad- 
verse right appears, that the former 
has been surrendered, or that it never 
existed.’”’ Wooster v. Fiske, 115 Me. 
161, 164, 98 A 378. 

41. Farrar v. Cooper, 34 Me. 394. 

42. Farrar v. Cooper, 34 Me. 394. 

43. Veghte v. Raritan Water Pow- 
er Co., 19 N. J. Eq. 142, 156 (where 
Chancellor Zabriskie said: “Some 
hold, that a way acquired by prescrip- 
tion will be extinguished by non- 
user alone, while it requires adverse 
possession in case of a grant. I do 
not find any decision founded on this 
distinction, and it would seem un- 
founded, as prescription is based 
upon the presumption of a grant’’). 

44. Boyd v. Hunt, 102 Tenn. 495, 
52 SW 131 (it must be accompanied 
by an act of the owner of the dom- 
inant estate clearly indicating his 
purpose not to assert any further 
claim. in order to work an abandon- 
ment). 
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scriptive Period. No matter how an easement was 
acquired mere nonuser for a less time than that re- 
quired by the statute of limitations for the perfection 
of the easement raises no presumption of an aban- 
donment.*® It seems, however, to be settled that when 
the nonuser is accompanied by acts manifesting a 
clear intention to abandon, and which destroy the 
object for which the easement was created or the 
means of its enjoyment, an abandonment will take 
place,*® although the cessation to use the easement 
has not continued for the prescriptive period.47 A 
eesser of the use, coupled with any act clearly indi- 
eative of an intention to abandon the right, will have 
the same effect as an express release of the easement 
without any reference whatever to time,*® which is 
not a necessary element in the question of abandon- 
ment as it is in case of the acquisition of the right.*® 
In case of continuous easements, or those of which 


45. Jowa.—Osceola Presb. Church 
v. Harken, 177 Iowa 195, 158 NW 692. 

Mass.—Bannon v. Angier, 2 Allen 
128; Dana v. Valentine, 5 Metc. 8; 
Williams v. Nelson, 23 Pick. 141, 34 
AmD 45. 

Mich.—Jones v. Van Bochove, 103 
Mich. 98, 61 NW 342 

Nebr.—Moll _ v. Hagerbaumer, 98 
Nebr. 555, 153 NW 560; Agnew v. 
Pawnee, 79 Nebr. 603, 608, 113 NW 
236 [eit’ Cyc]. 

N. egies ee ae Murdock, 137 
INDY. 317, 33° NE 0. 

Pa.—Dyer v. Depa 5 Whart. 584. 

Eng.—Ward v. Ward, 7 Exch. 838, 
155 Reprint 1189; Hale v. Oldroyd, 14 
M. & W. 789, 153 Reprint 694. 

[a] Thus there is no inflexible 
rule which requires an owner of an 
easement ot way to walk or drive 
over the way at stated intervals in 
order to save his title from ex- 


tinguishment. MHennessy v. Murdock, 
Beane Y. 317, 383 NE 330 [rev 17 NYS 

46. Cal.—Davis vy. Gale, 32 Cal. 26, 
91 AmD 554. 

Ind.—Freedom v. Norris, 128 Ind. 
377, 27 NE 869. 

Mass.—Canny vv. .Andrews, 123 
Mass. 155. 


Mich.—Jones_v. Van Bochove, 103 
Mich. 98, 61 NW 342. 

N. Y.—Snell v; Levitt, 110.N. Y. 595, 
18 NE 370, 1 LRA 414; Valentine vy. 
Schreiber, g App. Div. 235, 38 NYS 
417; Crain v. Fox, 16 Barb. 184; Corn- 
ing v. Gould, 16 Wend. 531. 

N. C.—Beattie v. Careune Cent. R. 
Co., 108 N. C. 425, 12 SE 913. 


Pa.—Brown v. Howell, 8 North. 
Co. 181. 

R. I.—Mowry v. Sheldon, 2 R. I. 
369. 


' Utah.—Tuttle v. Sowadzki, 41 Utah 
501, 126 P 259. 

Eng.—Reg. Chorley, 12 Q. B. 515, 
64 ECL aly Tie Reprint 960. 

fa] Acts indicating intent to aban- 
don.—(1) An easement gained by 
prescription may be lost by abandon- 
ment, and abandonment may be shown 
by a cesser to use for even a short 
period accompanied by acts of the 
owner of the dominant estate, indi- 
cating an intention to abandon. Canny 
v. Andrews, 123 Mass. 155; Dyer v. 
Sanford, 9 Mete. (Mass.) 395, 43 AmD 
399) (Ree. uv. Choriey, 127 QO.) Bi 2515; 
64 ECL 515, 116 Reprint 960; Moore 
v. Rawson, 3 B. & C. 332, 10 ECL 156, 
107 Reprint 756. (2) Where an owner 
of land on both sides of a platted 
highway which had never’ been 
ovened, worked, or used excluded the 
public from the portion of the high- 
way passing through her property, 
she abandoned her easement in the 
remaining portion of the highway, 
and could not afterward compel 
others to maintain it as a highway. 
eae v. Sowadzki, 41 Utah 501, 126 


[b] Evidence to show abandon- 
ment.—(1) Evidence of an executed 
oral agreement to abandon the way 
and substitute for it another way is 
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it. 51 


rightly admitted to show an_aban- 


donment. Pope v. Devereux, 5 Gray 
(Mass.) 409. (2) So testimony of 
plaintiff’s grantor that more than 


twenty years previously when he 
owned the easement he orally relin- 
quished to defendant’s grantor his 
right to the way and ceased to use it 
is admissible upon the question of 
abandonment and of adverse posses- 
sion by defendant’s grantor. War- 
shauer v. Randall, 109 Mass. 586. 

47. Mass.—Pope v. Devereux, 5 
Gray 409; Dyer v. Sanford, 9 Metc. 
395, 43 AmD 399. 

N. J.—Horner v. Stilwell, 35 N. J. 
L. 307; Mason v. Ross, iNieeoe Eq. 
ae Wi A 141 {rev on other grounds 
Nat ON edi Genoa. Wh Aw Sqr 

N. Y.—Welsh v. Taylor, 134 N. Y. 
450, 31 NE 896, 18 LRA 535 [rev 4 
Silv. Sup. 340, 7 NYS 376]. 

568. T.—Steere v. ‘Diffany,~: Low Eve ab 

g.—Moore v. Rawson, 3 B. & C. 
332, tO ECL 156, 107 Reprint 756; Lig- 
gins v. Inge, 7 Bing. 682, 20 ECL 682, 
131 Beprint 263. 

48. Md.—Stewart v. May, 119 Md. 
LOMA. SbF AN95 7, eit Cyc]; Vogler v. 
Geiss, 51 Md. 40 

Mass. —King =u “Murphy, 140 Mass. 
254, 4 NE 566; Canny v. Andrews, 123 
Mass. 155; Pope v. Devereux, 5 Gray 


409. 

N. Y.—Welsh v. Taylor, 134 N. Y. 
450, 31 NE 896, 18 LRA 535; Norris v. 
Hoffman, 133 App. Div. 596, 118 NYS 
ee (aff 62 Misc. 385, 115 NYS 890]. 

Eng.—-Reg. v. Chorley, L27@> Ba D5; 
64 ECL 515, 116 Reprint 960; Crossley 
Vv. Lightowler, L. R. 2 Ch. 478. 


Fe a ae v. Golding, 23 Ont. A. 
49. Pope v. Devereux, 5 arey 


(Mass.) 409; Reg. v. Chorley, 12 Q. 
515, 519, 64 ECL 515, 116 Reprint 966 
(where it was further said: “The 
period of time is only material as 
one element from which the grantee’s 
intention to retain or abandon his 
easement may be inferred against 
him; and what period may be suffi- 
cient in any particular case must de- 
pend on all the accompanying circum- 
stances”). 

[a] It is not the duration of the 
cesser to use the easement, but the 
nature of the act done by the owner 
of the easement, or of the adverse 
act acquiesced in by him, and the in- 
tention which the one or the other 
indicates, that is material. Pope v. 
Devereux, 5 Gray (Mass.) 409. 

50. Barnett v. Dickinson, 93 Md. 
258, 48 A 838; Rhodes v. Whitehead, 
27 Tex. 304, 84 AmD 631 

{al Light and air.—It appeared 
that plaintiff had formerly been in 
the enjoyment of light and air from 
an ancient window in his house, but 
he pulled that down and erected an- 
other building on the lot with a 
blank wall where the ancient window 
had been, and it was held that after 
the adjoining premises had been im- 
proved he could not maintain his ac- 
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the enjoyment is or may be continued, without the 
necessity of any interference of man, the presump- 
tion of their abandonment may arise from a period 
of time much less than it will take to acquire them.°° 
b. Under Special Statutory Provisions. 
Statutes have been enacted which in effect provide 
that where the easement has been acquired by pre- 
scription it may be extinguished by nonuser of the 
easement for a period of time sufficient to acquire 


[§ 155] C. Noncompliance with Conditions. Where 
an easement is granted subject to the condition that 
the grantee shall perform certain acts, the easement 
cannot be forfeited at the pleasure of the grantor,°? 
but only for a breach of the condition.®* 
a failure to comply substantially with the conditions 
so imposed may operate to work a forfeiture of the 
easement, °* ynless, as is permissible, there is a waiv- 


However, 


tion for obstructing the light and air 
by cutting a window through the 
blank wall in the place where the 
ancient window had been. Littledale, 
J.. said: ‘I think, that if a party does 
any act to show that he abandons 
his right to the benefit of that light 
and air which he once had, he may 
lose his right in a much less period 
than twenty years. If a man pulls 
down a house, and does not make any 
use of the land for two or three years, 
or converts it into tillage, I think he 
may be taken to have abandoned all 
intention of rebuilding the house; and, 
consequently, that his right to the 
light has ceased.” Moore v. Rawson, 
Sy Bik Ce Soeyee eds ph OC el OGsmuOd 
Reprint 756. 

51. See statutory provisions. 

[a] In Georgia under a statute 
providing that an easement may be 
Jost by abandonment or forfeited by 
nonuser if the abandonment or non- 
user continues for a term sufficient 
to raise the presumption of release 
or abandonment, an easement may be 
lost or forfeited by the owner with- 
out an “absolute refusal’ to exercise 


his privileges thereunder. McEl- 
waney v. McDiarmid, 131 Ga. 97, 62 
SE 20. 

{b] In Louisiana (1) the statute 


provides that a right to a servitude 
is extinguished by the nonusage of 
such servitude during ten years, 
which for discontinuous servitudes 
begin from the day they ceased to be 
used. Thompson v. Meyers, 34 La. 
Ann. 615; Leathers v. Kirwin, 1 La. 
A. (Orleans) 66. (2) Thus the right 
of passage through an alleyway 
granted for the common benefit of 
abutting lots is prescribed by nonuser 
during ten years. Leathers v. Kirwin, 
supra. (3) However, the time to 
ground prescription will not begin to 
run against a servitude until it is 
shown that from the time pleaded the 
servitude was not exercised at all. 
Swain v. Webre, 106 La. 161, 30 S 
331. (4) And it’ has been held that 
the debtor must fix the place where 
he wishes the servitude to be exer- 
cised, and that until he does so, 
prescription for nonuser will not run. 
ae la Croix y. Nolan, 1 Rob. (La.) 
oO . 


{c] In Quebec the owner of land in 
the rear of which a third person has 
acquired the right to cover over a 
passage at a specified height from the 
ground is liberated from the burden 
on his property, whether regarded as 
a surface right or a servitude, by the 
extinctive prescription of thirty 
years, or by that of ten years with 
title, when the beneficiary of the right 
allows either of these periods to 
elapse without making use of it. Gold- 
stein v. Allard, 42 Que. Super. 255. 

52. Robbins v. Archer, 147 Iowa 
743, 126 NW 936. 

53. Robbins vy. Archer, 147 Iowa 
743, 126 NW 936; and cases infra this 
section. 

54 D. M. Goodwillie Co. v. Com- 


For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number. 


§§ 155-156] 


er of performance of the conditions.55 
easement has been forfeited by noncompliance with 
a condition imposed by the instrument creating it 
and by notice of the election to forfeit it, the ease- 
ment is not restored by a subsequent compliance with 
the condition®® without the consent and against the 
protest of the owner of the servient tenement.®? 
Equitable relief against forfeiture. 
not relieve one from forfeiture of his easement for 
nonperformance in a reasonable time of a condition, 
where there was no good excuse for his failure.5® 
D. Merger by Unity of Title—1. In 
General. An owner of land cannot have an easement 


[§ 156] 


monwealth Electric Co., 241 Ill. 42, 
89 NE 272; Osceola Presb. Church vy. 
Harken, 177 Iowa 195, 158 NW 692; 
Miller v. Clary, 147 App. Div. 255, 127 
NYS» 897 13i NYS 91129% 133 “NYS 
1101 [mod on other grounds 210 N. 
Y. 127, 103 NE 1114, LRA1918B 222, 
AnnCasi915B 872]. To same effect 
Gustafson v. Ursales, 20 Oh. Cir. Ct. 
N. S. 275 (where the conditions im- 
posed by the arbitrators for the use 
of an easement are not observed the 
easement is forfeited and an in- 
junction will lie to prevent its further 
use). See also Blum v. Parson Mfg. 
Co., 80 N, J. L. 390, 78 A 174 (recog- 
nizing rule); Long v. Swindell, 77 N. 
C. 176 (where the grant of an ease- 
ment is upon a condition precedent 
it cannot be enjoyed by the grantee 
until the condition is performed). 

[a] What is not a breach of con- 
dition.—The power right of a grantee 
under his deed of certain land, with 
provision for the grantor furnishing 
power from the water wheel on its 
remaining land to the grantee on his 
land, is not forfeited, under the pro- 
vision that no obstruction shall be 
placed in the tailrace, by the grantee 
ellowing accumulations therein in the 
rear of his land, it not appearing 
that he had failed to clear it on notice 
to do sv, and the grantor having also 
allowed as much of an accumulation 
im the race in the rear of its prop- 
erty, and he being permitted by the 
deed to go on the grantee’s property 
to clean out the race. Miller v. Clary, 
147 App. Div. 255, 127 NYS 897, 131 
NYS 1129, 133 NYS 1101 [mod on other 
grounds 210 N. Y. 127, 103 NE 1114, 
LRA1918E 222, AnnCas1915B 872]. 

55. Osceola Presb, Church v. Har- 
ken, 177 Iowa 195, 158 NW 692; Blum 
v. Parson Mfg. Co.—80 NJ. L. 390, 
78 A 174. 

fa] Thus notwithstanding a con- 


i; veyance of land reserving an ease- 


ment of way for the grantor re- 
quired the grantor to maintain a gate, 
yet where no attempt was made to 
forfeit the easement for noncom- 
pliance with this condition subse- 
quent when a gate was necessary, and 
where after fences were removed 
there was no occasion for a gate, a 
failure to erect and maintain the 
gate did not extinguish the easement. 
Osceola Presb. Church v. Harken, 177 
Iowa 195, 158 NW 692. 

[b] Conditions to be performed by 
third person.—Plaintiff conveyed land 
to defendant, reserving certain ease- 
ments on condition that the user be 
approved by a third person not a 
party to the deed. At the same time 
and as a part of the same transaction, 
defendant conveyed to plaintiff an ad- 
joining tract, granting the same ease- 
ments not subject to the condition 
attached to the reservation. It was 
held a waiver of performance of the 
condition to which the_ reservation 
was subjected. Blum v. Parson Mfg. 
Co., 80 N. J. L. 390, 78 A 174. 

56. Henneky v. Stark, 128 NYS 


Stark, 128 NYS 
BS. Henneky v. Stark, 128 NYS 


59. Cal—Oliver v. Burnett, 10 Cal. 
A. 403, 102 P 223. 
Fe ne v. Smith, 6 Conn. 
D. C.—May v. Smith, 14 D. GC. 55. 


Henneky v. 


HASEMENTS 
Where an 


Equity will 


guished.®t 


Ga.—Brown -v. Grizzard, 136 72; 
297, 71 SE 430; Charleston, ete., 
ne v. Fleming, 118 Ga. 699, 45° Sh 

Ill.— Smith v, Roath, 238 Ill. 247, 87 
NE 414, 128 AmSR 123; St. Louis 
oaEe Cor Vv. Curtis e103 01T.. 41'0; 

y.—Rogers v. Flick, 144 Ky. 844, 
139° Sw 1098 (dictum); "Robb v. Han- 
nah, 14 SW 360, 12 KyL 361. 

La.—Barton v. Kirkman, 5 Rob. 16; 
Alexander v. Boghel, 4 AEs RD 

Me.—Warren y. Blake, 54 Me. 276, 
89 AmD 748. 

Md.—Stewart v. May, 119 Md. 10, 
85 A 957; Mitchell v. Seipel, 53 Md. 
251, 86 AmR 404; Oliver v. Hook, 47 
Ma. 301; MeTavish v. Carroll, 7 Md. 
352, 61 AmD 358. 

Mass.—Rogers v. Powers, 204 Mass. 
257, 90 NE 514; Carbrey v. Willis, 7 
Allen 364, 83 AmD 688; Ritger v. 
Parker, 8 Cush. 145, 147, 54 AmD 744; 
ent v. Chase, 17 Mass. 448, 9 AmD 
161. 

Mich.—Morgan v. Meuth, 60 Mich. 
238, 27 NW 509. 

N. H.—Clark v. Boston, etc., R. Co., 
ZAIN. OA 242 

N. J.—Worthen v. White eens 
Paper Co., 74 N. J. Eq. 647, 70 A 468 
[aff 75 N. oF Eq. 624, 78 A 11351; Stuy- 
vesant: v. Woodruff, ZING 32 iy 133, 
57 AmD 1563 Brakley v. Sharp, 9 N. 
a. a9: 

N. Y.—Parsons v. Johnson, 68 N. Y. 
62, 23 AmR 149; Lathrop v. Lytle, 
84 Misc. 161, 145 NYS 906. 

e N. C.—McAllister v. Devane, 76 N. 

EO Us 

Pa.—Zerbey v. Allan, 215 Pa. 383, 
64 A 587; Francies’ App., 96 Pa. 200. 

R. I.—Bull’s Pet., 15 R. I. 534, 10 
A 484, 

Tex.—Howell v. Estes, 71 Tex. 690, 
12 SW 62. 

Vt.—Wilder v. Wheeldon, 56 Vt. 
344; Plimpton v. Converse, 42 Vt. 712. 

Va.—Hancock v. Thornhill, 119 Va. 
103, 89 SE 97; Turner v. South, etc., 
Impr. Co. 21938 Vale 720," 88 0 SHi 855 
Scott v. Beutel, 238 Gratt. (64 Va.) 1. 

W. Va.—Pingley v. Pingley, 95 SH 
860, 861 [cit Cyc]. 

Wis.—Miller v. Hoeschler, 126 Wis. 
263,105 NW 790, 8 LRANS 327; Mabie 
v. Matteson, UG Wisi. 

Eng.—Damper v. Bassett, [1901] 2 
Ch. 350; Buckby v. Coles, 5 Taunt. 
811, 128 Reprint 709; Morris v. Edg- 
ington, 3 Taunt 24, 128 Reprint 10. 

Can.—Attrill v. Platt, 10 Can, S. 
¢ ee 

N. B.—St. Croix Electric OD 
ete., Co. v. Milltown, 31 N. B. 452 
wy S.—McDonald v. McDougall, 30 


298. 
Ont.—McClellan v. Powassan Lum- 
ber Co., 15 Out. L. 67, 10 OntWR 630. 

Que.—Rosaire v. Grand Trunk R. 
Co., 42 Que. Super. 517. 

[al The servitude becomes extinct 
by confusion when the ownership of 
the dominant and servient tenements 
is united. unless the relation of com- 
mon servitude between the two par- 


cels is maintained by the owner 
through a written instrument de- 
eclaring his intention therefor. 


Rosaire v. Grand Trunk R. Co., 42 
Que. Suner. 517. 

{b] Diverse ownership of lands to 
inion the dominant and servient ten- 
ements respectively belong is neces- 
sary. Worthen v. White Spring ‘Pa- 
per Co., 74 N. J. Ea. 647, 70 A 468 
[aff 75 ING. EF Hq. 624, 78 A 113 bY: 
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in his own estate in fee, for the plain and obvious 
reason that in having the jus disponendi—the full 
and unlimited right “and power to make any and 
every possible use of the land—all subordinate and 
inferior derivative rights are necessarily merged and 
lost in the higher right.°9 
in one ownership, thére can be no dominant and ser- 
vient tenements as between different portions, and 
the owner may rearrange the quality of any possible 
servitude.®° Accordingly when the owner of an estate 
enjoys an easement over another estate and acquires 
title to the latter the easement is thereby extin- 
In such a ease the easement is, by the 


So long as a tract remains 


{c] Tlustrations.—(1) The _ fee-. 
simple owner of two lots could not 
have a separate easement in the va- 
cant space between the buildings on 
the separate lots. Hancock v. Thorn- 
hill, 119 Va. 103, 89 SE 97. (2) There 
can he no independent easement of 
way in the owner of the fee-simple 
estate. Turner v. South, ete., Impr. 
Co., 118 Va. 720, 88 SH 5. 

[a] Right of common appurtenant. 
—If one who has a right of common 
appurtenant purchases part of the 
land subject to the easement, all his 
right of common is extinguished. 
Bell v. Ohio, etc., R. Co., 25 Pa. 161, 
64 AmD 687. 

60. Oliver v. Burnett, 10 Cal. A. 
403, 102 P 223. See also Hill v. Bern- 
heimer, 78 Misc. 472, 140 NYS 35 
(one who owns an entire tract or 
adjoining parcels of land, by dis- 
tributing or redistributing the bur- 
dens of the various portions, creates 
no easement until a severance of title 
occurs). 

61. Cal.—Dixon v. Schermeir, 110 
Cal. 582, 42 P 1091; Drake v. Russe 
iver Land Co., 10 Cal. A. 654, 103 P 

‘CConn.—Bradley’s Fish Co. v. Dud- 
ley, 37 Conn. 136; Manning v. Smith, 
6 Conn. 289. 

Ga.—Muscogee Mfg. Co. v. Eagle, 
etc., Mills, 126. Ga. 210, 54 SE 1028, 7 
LRANS 1139. : 

Ill.—Cihak v. Klekr, 117 Ill. 643, 
? NE 111. 

Ky.—Robb v. Hannah, 14 SW 360, 
12 KyL 361; Strohmeir v. Leahy, 9 
SW 238, 10 KyL 333. 

Me.—Warren v. Blake, 54 Me. 276, 
89 AmD 748; Hathorn v. Stinson, 10 
Me. 224, 25.AmD 228. 

Md.—Duval v. Becker, 81 Md. 537, 
32 A 308; Capron v. Greenway, 74 Md. 
289, 22 A 269; Mitchell v. Seipel, 53 
Md. 251, 36 AmR 404. 

Mass.—Rogers v. Powers, 204 Mass, 
257, 90 NE 514; Atwater v. Bodfish, 
11 Gray 150; Hancock v. Wentworth, 
5 Metc. 446; Grant v. Chase, 17 Mass. 
443, 9 AmD 161; Gayetty v. Bethune, 
14 Mass. 49, 7 AmD 188. 

Mich.—Murphy Chair Co. v. Amer- 
ican Radiator Co., 172 Mich. 14, 29, 
137 NW 791 [eit Cyc]; Morgan v. 
Meuth. 60 Mich. 238, 27 NW 509. 

ma J.—Denton v. Laddell, 23 N.. J. 
. 64; Brakely v. Sharp, 9 N. Je Bae 


NT: Y.—Pope v. O’Hara, 48 N. Y. 446; 
Smith v. Smith, 120 App. Div. 278. 
104 NYS 1106 [ate 192 N. Y. 667 mem, 
87 NH 1127 mem]; Riehlman v. Field, 
81 App. Div. 526, 81 NYS 239; Pritz 
v. Tomkins, 168 ay Nestaboe, 61 NE 
893; Lee v. Pruyn Lumber, ete., Co., 
102 Misc. 455, 459, 169 NYS 903 [cit 
Cyc]; Friediander v. Delaware, etc., 
Canal Co., 13 NYS 323. 

a N. C.—MecAllister v. Devane, 76 N. 

BS St(d 

Pa.—Coleman’s App., 62 Pa. 252; 
Kieffer v. Imhoff, 26 Pa. 438. 

R, L——Invre Bull, 15 BR. 0.734, 20 
A 484; Hall v. Lawrence, 2 R. I. 218, 

(Lo. 

Tex.—Howell v. Estes, 71 Tex. 690, 
12 

Vt.—Wilder 
344: Miller v. Lapham. 44 Vt. 416; 

42 Vt. 712, 

W. Va.—Pingley v. Pingley, 95 SH 

860, 861 [cit Cyc]. 


57 AmD 715 
Sw 62 
v. Wheeldon, 56 Vt. 
Plimpton v. Converse, 
Iing.—Dynevor v. Tennant. 13 App. 
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common law, said to be extinguished,®* and by the 
civil law to be lost in confusion.®? On the other hand 
temporary unity of possession of two tenements 
without unity of title will not extinguish an ease- 


ment.°* And the easement is not 


the union of the dominant and servient estates unless 
the fee in both is acquired and united in the same 
So also the owner of an easement does not 
by asserting his right to the fee of the servient estate 
and by taking possession of it destroy his right to 
the easement ;°* no acts of such owner will extinguish 


person.® 


his right save those that indicate 
abandon them.°* 


[§ 157] 2. Limitations and Exceptions to Rule— 

Ways of Necessity. An exception to the general 
rule arises in the case of a way of necessity.°° Where 
there is a unity of ownership a previous right of way 
which came into existence by necessity 1s merely in 


a. 


suspension, and not extinguished.®® 
, [§ 158] b. Natural Easements. 


owner of land cannot also possess an easement in 
such land is not applicable to the case of rights aris- 
ing by operation of law from a condition fixed by the 
laws and forces of nature, such as riparian rights.”° 


Cas. 279; Ladyman v. Grave, L. R. 
6 Ch. 767; Outram v. Maude, 17 Ch. 
D. 391; James v. Plant, 4 A. & BH. 749, 
31 ECL 170, 111 Reprint 330, 10 ERC 
279; Whalley v. Thompson, 1 B. & P. 
371, 126 Reprint. 959; Bright. v. 
a 1C. M. & R. 211, 149 Reprint 


N. S.—McDonald v. McDougall, 30 
N. S..298. 
Ont.—McClellan v. Powassan Lum- 


62. Kieffer v. Imhoff, 26 Pa. 438. 
63. Kieffer .v. Imhoff, 26 Pa. 438; 
Rosaire v. Grand Trunk R. Co., 
Que. Super. 517. 
| 64 Aynsley v. Clover, L. R. 10 
Ch. 2838. 
| [a] During such period of unity 


of possession the running of the stat- 

lute giving title by prescription is 
erely suspended. Ladyman v. Grave, 

IL. R. 6 Ch. 763; Simper v. Foley, 2 
. Johns. & H. 555, 70 Reprint 1179. 

| 65. 2 Washburn Real Prop. p 373; 
Murphy Chair Co. v. American Radi- 
ator Co., 172 Mich. 14, 137 NW 791. 
See also Rogers v. Flick, 144 Ky. 844, 
139 SW 1098 (where a passway had 
been used for four or five years, and 
he owner of the servient estate then 
rented the dominant estate, and used 
tthe way over his own land as the 
jtenant of the owner of the dominant 
estate, there is no merger or extin- 
guishment of the way, the fee of the 
two estates being in different per- 
sons). 
66. White’s Bank v. Nichols, 64 
IN. Y. 65; Matter of Board of Educa- 
tion, 24 App. Div. 117, 48 NYS 1061. 
| 67. White’s Bank v. Nichols, 64 N. 
YY. 65; and supra § 150 et seq. 
68. Hazard v. Robinson, 11 F. Cas. 
No. 6,281, 3 Mason 272. 
| 69. Fritz v. Tompkins, 168 N. Y. 
524, 61 NE 893 [rev 39 App. Div. 73, 
56 NYS 847]. 

fa] Reason for exception.—‘‘The 
true principle that governs in that 
case, is this, a way of necessity being 
ex vi termini indispensable for the 
beneficial use of the estate, granted, 
is considered as included in the grant 
jof the estate; for in such case the 
Jaw gives by implication every thing 
jwwhich is necessary for the enjoyment 
oof the estate. It would perhaps be 
more correct to say, that in such 
case the original right of way is sus- 
pended or extinguished by the unity 
of possession, and revived or re- 
granted by necessary implication 
upon the grant severing the posses- 
sion.’”’ Hazard v. Robinson, 11 F. Cas. 
No. 6,281, 3 Mason 272. 276 [cit 1 
Saund. p 323 note 6, 85 Reprint 460]. 


EASEMENTS 
[§ 159] «. 


extinguished by 


fee in both.7! 


an intention to 


[88 156-159 


Estates of Same Dignity. It was 
said by Chief Justice Shaw that upon principle it 
seems that in order to extinguish an easement by the 
unity of title and possession of both the dominant 
and servient tenements in the same person, he should 
have a permanent and enduring estate, an estate in 
At any rate, in order that unity of 
title to two estates shall operate to extinguish an 
easement which one has in the other, the ownership 
of the two estates should be coextensive, equal in 
validity, quality, and all other circumstances of 
right,72 and not liable to be disjoined again by the 


act of the law.7* A familiar application of the rule 


is where one owns the servient estate in severalty and 
only a fractional part of the dominant estate;’* in 
this case easements existing prior to unity of title 
are not extinguished.’® 
by a defective title and an easement in the same land 


Where a person holds land 


by a valid title, the easement is not extinguished by 


The rule that an 


70. Hazard v. Robinson, 11 F. Cas. 
No. 6,281, 3 Mason 272; Paterson v. 
Bast Jersey Water Co., 74 N. J. Eq. 
49,70 A 472 [aff 77 N. J. Eq. 588, 7 
A 1134]; Wood v. Waud, 3 Exch. 748, 
154 Reprint 1047. See also Surrey v. 
Pigot, Latch 1538, 82 Reprint 321, 
Poph. 166, 79 Reprint 1263 (where 
Whitlock, C. J., said that “a way or 
common shall be extinguished because 
they are part of the profits of the 
land, and the same law is of fishings 
also; but in our case the watercourse 
doth not begin by the consent of 
parties nor by prescription, but ex 
jure nature, and therefore shall not 
be extinguished by unity’’). 

[a] “fhe reason on which the rule 
is founded, viz., that no owner can 
have an easement in his own lands, 
is not applicable to rights arising by 
operation of law from a condition 
fixed by the laws and forces of na- 
ture. As to rights in running streams 
thus arising, the incidents are an- 
nexed by operation of law, with the 
view of regulating an equal and con- 
tinuous right of use in succession, 
and these continue to regulate the 
rights of riparian owners to access 
and use of the water, and its course 
was determined by nature, irrespec- 
tive of any unity or division of own- 
ership of the lands below and along 
the stream.” Paterson v. East Jersey 
Water Co., 74 N. J. Eq. 49, 64, 70 A 
472 [aff 77 N. J. Eq. 588, 78 A‘1134]. 

{[b] Thus unity of possession does 
not extinguish the right to use a 
watercourse appurtenant to a mill. 
Hazard v. Robinson, 11 F. Cas. No. 
6,281, 3 Mason 272. 

71. Ritger v. Parker, 8 Cush. 
(Mass.) 145, 54 AmD 744. But see 
Blanchard v. Maxson, 84 Conn. 429, 
80 A 206 (where it was said that an 
easement of way may become extin- 
guished by the union in the same 
person of the title in fee to both the 
dominant and servient estates, or by 
the union of lesser estates of inheri- 
tance equal in quality and circum- 
stances or right). To same effect 
Pearce v. McClenaghan, 39 S. C. L. 
178, 55 AmD 710. 

72. Cal.—Cheda v. Bodkin, 173 Cal. 
%;°158 P 1025; 1030 Leit.Cyel. 


Conn.—Blanchard v. Maxson, 84 
Conn. 429, 80 A 206. 
Ill.—Smith v. Roath, 238 Ill. 247, 


87 NE 414, 128 AmSR 123. 
Kan.—Rand v. Ft. Scott, etc, R. 

Co.,. 50-Fan 1147) 31 683. 
Me.—Dority v. Dunning, 78 Me. 

381, 6 A 6. 
Md.—Duval v. Becker, 81 Md. 537, 

32 A 308. 

Mass.—Crocker v. Cotting, 170 


unity of possession.7® t 
term of years and the other in fee, the unity of title 
in one person will not extinguish an easement in fa- 
vor of one estate as against the other, but the ease- 
ment is merely suspended during the unity of posses- 


If one estate is held for a 


Mass. 68, 48 NE 1023, 64 AmSR 278, 
39 LRA 215; Reed v. West, 16 Gray 
283; Curtis v. Francis, 9 Cush. 427; 
itis v. Parker, 8 Cush. 145, 54 AmD 


N. H.—Brewster v. Hill, 1 N. H. 


350. 

N. M.—Thompson v. Snyder, 14 N. 
M. 408, 408, 94 P 1014 [cit Cyc]. 

N. C.—Barringer v. Virginia Trust 


Co., 132 N. C. 409, 43 SB 910 


R. I.—Bullock vy. Phelps, 27 R. I. 
164, 61 A 589. 

S. C.—Pearce v. McClenaghan, 39 
S.C, 178, 55 AmD 710: 


Eing.—Mitchell v. Cantrill, 37 Ch. 
D. 56; Rex v. Hermitage, Carth, 239, 
90 Reprint 743; Thomas v. Thomas, 2 
C. M. & R. 34, 150 Reprint 15; Simper 
vay ees 2 Jonns. & H, 555, 70 Reprint 


Ont.—Lupton v. Rankin, 17 Ont. 
599; Thomson v. Maxwell, 3 OntWN 
905, 3 DomLR 661. 

73. Ritger v. Parker, 8 Cush. 


(Mass.) 145, 54 AmD 744, 

74 See cases infra note 75. 

{a] Reason for rule.—‘“If a way 
has become appurtenant to an es- 
tate, and the servient estate becomes 
the property of one who is also a joint 
owner with others of the dominant 
estate, the way is not extinguished. 
The manifest wrong which such a 
merger would do the owners of the 
dominant estate is a sufficient argu- 
ment against the extinguishment, and 
the technical doctrine of merger car- 
ried to its fullest extent would ex- 
tinguish only the right of him who 
has an interest in both estates. The 
right of the other joint owners would 
remain unimpaired, and thus the way 
would be preserved as appurtenant to 
the property, and when by sale or 
otherwise the owner of the servient 
estate ceases to be joint owner in 
the dominant estate, the temporary 
and partial merger would cease and 
be as though it had never been.” 
Bradley’s Fish Co. v. Dudley, 37 Conn. 
136, 144. 

75. Conn.—Blanchard v. Maxson, 
84 Conn. 429, 80 A 206; Bradley’s 
Fish Co. v. Dudley, 37 Conn. 136. 

g11.—Smith v. Roath, 238 Ill. 247, 
ENED ae ras AmSR 123. 

e.—Dori v. Dunning, 78 Me. 
981, 6A 6. 3 y 

Mass.—Tuttle v. Kilroa, 177 Mass. 
146, 58 NE 682; Atlanta Mills v. 
Mason, 120 Mass. 244; Ritger v. 
Parker, 8 Cush. 145, 54 AmD 744. 

N. C.—Barringer v. Virginia Trust 
Co., 182 N. C. 409, 48 SE 910. 

76. Tyler v. Hammond, 11 Pick. 
(Mass.) 193. 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sion.’* If the owner of the servient tenement ac- 
quires an estate for life in the dominant tenement, 
there is no extinguishment of the easement.7? A 
right of way appurtenant to land, over and upon 
adjoining land, is not extinguished by the vesting of 
both estates in the same person as mortgagee, under 
separate mortgages, until both mortgages are fore- 
closed.79 

i [§ 160] d. Unity of Possession and Enjoyment. 
A very important limitation of the rule recognized 
in some decisions is this: Unity of seizin alone is not 
sufficient to work an extinguishment of an easement 
unless there is also unity of possession and enjoy- 
ment.®° Accordingly unity of seizin does not prevent 
the acquirement of a prescriptive right to light by 
one tenant against another tenant of the same land- 
‘lord;*? if as between tenant and tenant there has 
been created a prescriptive right to light, this right 
is not lost by a merger of the leasehold interest of 
the servient tenement in the reversion.®? 
» [§ 161] 3. Severance after Merger. The effect 
of again separating the ownership of these estates 
in reviving these easements varies essentially aecord- 
ing to the nature and character of these easements.®? 
Ordinarily after a merger by the unity of title to the 
dominant and servient estates the owner grants the 


EASEMENTS 


% 
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the former incidents unless they are revived by force 
of the grant itself; by such words of description as 
could bring them into being by way of new grant;** 
and conversely if he conveys the servient tenement’ 
there is no revival of the easement unless there is an 
express reservation in his favor.®® But although the 
old easement is not revived by the severance, yet a 
new easement may be granted by implication, if it 
is apparent, continuous, and necessary,** upon the 
same principle and under the same circumstances 
that easements are granted by implication upon the 
severance of an estate originally entire.8? No ease- 
ment exists so long as the unity of possession re- 
mains, because the owner of the whole cannot have 
an easement in his own property,’* and be may at any 
time rearrange the quality of the several servi- 
tudes ;°° but upon severance by the sale of a part the 
right of the owner to redistribute ceases and ease- 
ments or servitudes are created corresponding to the 
benefits or burdens existing at the time of sale.9° 

[§ 162] E. Act of God or Operation of Law. An 
easement may be terminated by act of God® or by 
operation of law.°* Where an easement is granted to 
a particular person, to be enjoyed during the con- 
tinuance of certain conditions, it is extinguished 
whenever these conditions cease to exist.9% 


\ 
| 77. James v. Plant, 4 A. & BE. 749, 
31 ECL 170, 111 Reprint 967, 10 HRC 
279; Thomas v. Thomas, 2 C. M. & 
R._ 34, 150 Reprint 15. 

|. 78. Pearce v. McClenaghan, 39 S. 
Cc. L. 178, 55 AmD 710 (the owner of 
the servient tenement purchased the 
dominant tenement as trustee for the 
use of the wife of the owner of the 
dominant tenement for life, with re- 
mainder to her children, and it was 
held that such purchase did not ex- 
tinguish the easement, nor even sus- 
pend it during the life of the wife). 


79. Ritger v. Parker, 8 Cush. 
(Mass.) 145, 54 AmD 744, See also 
Duval v. Becker, 81 Md. 537, 32 A 


308 (where the mortgagor of a domi- 
nant tenement becomes the owner in 
fee of the servient tenement, the 
unity of the two estates does not ex- 
tinguish the easement so as to af- 
fect the rights of one claiming an 
interest in the easement under a 
foreclosure of the mortgage on the 
dominant tenement in which the ease- 
ment was expressly included). 

/ 80. Richardson v. Graham, [1908] 
1 K. B. 39 [expl Buckby v. Coles, 5 
Taunt. 311, 128 Reprint 709, and crit 
Goddard Easem. (6th ed) p 555, which 
lays down the contrary doctrine]; 
Thomson v. Maxwell, 3 OntWN 995, 
3 DomLR 661; and cases infra this 
section. 

81. Fear v. Morgan, [1906] 2 Ch. 

406 [aff (1907) A. C. 425]; Mitchell 
v. Cantrill, 37 Ch. D. 56; Frewen v. 
Philipps, 11 Cc. B. N. S. 449, 103 
ECL 449, 142 Reprint 871. 
- g2. Simper v. Foley, 2 Johns. & 
H. 555, 564, 70 Reprint 1179 (‘““Where 
a right to an easement of this de- 
seription is acquired against the 
owner of a leasehold interest in the 
servient tenement, it is acquired also 
against all the world, and, therefore, 
against the owner of the reversion; 
consequently, by the merger of the 
leasehold interest in the reversion of 
the servient tenement, the rights of 
the owner of the dominant tenement 
remain unaltered’’). 

83. Washburn Easem. (4th ed) p 
688 [quot Zerbey v. Allan, 215 Pa. 383, 
387, 64 A 587]. 

84, Ky.—Strohmier v. Leahy, 9 
SW 238, 10 KyL 333. 

Mass.—Ritger v. Parker, 8 Cush. 
145, 147, 54 AmD 744. 

Mich.—Morgan v. Meuth, 60 Mich. 
238, 27 NW 509. 

N. J.—Fetters v. Humphreys, 19 N. 
J. Dg. 471. & 
N. Y.—Carsen v. Johnson, 68 N. Y 


62. 23 AmR 149; Riehlman’ v. Field,|94 NW 950. 


\former dominant estate to another, it passes without 


Tax sale. 


81 App. Div. 526, 81 NYS 239. 

Pa.—Kieffer v. Imhoff, 26 Pa. 438. 
ELH 8, ease a v. Converse, 42 Vt. 

Eng.—Thomson v. Waterlow, L. R. 
6 Eq. 36; Barlow v. Rhodes, 1 Cromp. 
& M. 439, 149 Reprint 471. 

Can.—McClellan v. Powassan Lum- 
ber Go., 42 Can. S. C. 249. 

Ont.—Lupton v. Rankin, 17 Ont. 
599: 

[a] Ways.—(1) Where a way is 
extinguished by unity of seizin of 
the dominant and servient tenements, 
it does not pass on severance of the 
tenements unless the operative words 
of the conveyance are sufficient to 
grant it de nove (Morgan v. Meuth, 
60 Mich. 238, 27 NW 509; Fetters v. 
Humphreys, 19 N. J. Hq. 471; Parsons 
v. Johnson, 68 N. Y. 62, 23 AmR 149; 
Plimpton v. Converse, 42 Vt. 712), (2) 
or unless it is a way of necessity. 
(Morgan v. Meuth, 60 Mich. 238, 27 
NW 509; Fetters v. Humphreys, 19 N. 
J. Eq. 471). 

{[b] Springs.—Defendant’s hus- 
band, owning land on which was a 
spring in which the owner of an ad- 
joining tract had acquired prescrip- 
tive rights, purchased such adjoining 
tract, and subsequently sold it to 
plaintiff’s husband. -It was held that 
while defendant’s husband had power 
to revive the easement thus merged, 
or to create a new one, the easement 
thereafter existed, if at all, not be- 
cause it had been acquired before the 
two estates had merged, but because 
of the agreement made by defendant’s 
husband at the time of sale to plain- 
tiff’'s husband, either by express 
words in the contract or conveyance, 
or in some other legitimate way. 
Riehiman vy. Field, 81 App. Div. 526, 
81 NYS 239. 

[c] Acts held to amount to re- 
vivor.—Where the title to tenements 
with an alley between them which 
had been dedicated to the use of both 
by a former proprietor became vested 
in the same person and the use of the 
alley was continued by him and his 
tenants occupying the respective tene- 
ments as theretofore, and the owner’s 
interest in both was seized and sold 
at sheriff’s sale to different pur- 
chasers, it was held that the right of 


‘way in the alley upon the severance 


of the title revived and continued as 
it existed before the unity of title. 
Kieffer v. Imhoff, 26 Pa. 438. _ 

85. Lathrop v. Lytle, 84 Misc. 161, 
14h NYS 906. 

86. 


AAT, 


Micn,—vVetciauefer v. 


Ames, 


It has been held that a tax sale of land 


N. Y.—Fritz v. Tompkins, 168 N. 
Y. 524, 61 NE 893 [rev 39 App. Div. 
73, 56 NYS 847]. 

Oh.—Bates v. Sherwood, 24 Oh. Cir. 
CtP146: 

Pa.—Kieffer v. Imhoff, 26 Pa. 438; 
Hurlburt v. Firth, 10 Phila. 135 (a 
case relating to a division wall). 

S. C.—Ferguson vy. Witsell, 39 S. C. 
280, 57 AmD 744. 

Tenn.—Rightsell v. Hale, 90 Tenn. 
556, 18 SW 245; Brown v. Berry, 6 
Coldw. 98. 

Vt.—Miller v. Lapham, 44 Vt. 416. 

87. See supra § 102. 

[a] Reasons for rule.—(1) Where 
a right of way by necessity has been 
created by deed and it has been open, 
visible, and necessary and in continu- 
ous use for nearly twenty-five years, 
except during a brief interval when 
both the dominant and servient es- 
tates became united in the same 
owner who for his convenience took 
a shorter route, such unity of owner- 
ship does not extinguish the right 
of way, but merely suspends it, and 
when both estates have subsequently 
been conveyed without reference to 
it by deeds absolute, it is revived and 
must be read into them. Fritz v. 
Tompkins, 168 N. Y. 524, 61 NE 893 
[rev 39 App. Div. 73, 56 NYS 847]. 
See also Miller v. Lapham, 44 Vt. 416 
(where the court said that in such 
cases the easement was not a right 
which had existed during the unity 
of title and had been revived, but one 
recreated on the principle that a grant 
earries by implication whatever is 
essential to its enjoyment). (2) “The 
right remains as before, under a 
higher title; and upon a subsequent 
severance of the estate, by alienation 
of part of it, the alienee becomes en- 
titled to all continuous and apparent 
easements which have been used by 
the owner during the unity of the 
estate, and without which the enjoy- 
ment of the several portions could 
not be fully had; for no man can 
derogate from his own grant.” Kief- 
fer v. Imhoff, 26 Pa. 438, 442 [quot 


Baker v. Zeigler, 37 Pa. Co. 167, 170]. 
88. Lampman v. Milks, 21 N. Y. 

505; and supra § 156. 

Bhee Lampman vy. Milks, 21 N. Y. 
90. ‘Cavell venCrattsys 953: 6Cals, tsb: 

Lampman vy. Milks, 21 N. Y. 505 [quot 


Outerbridge v. Phelps, 45 N. Y. Super. 
peak 563, 18 AbbNCas 117, 58 HowPr 
Mind 


91. See supra. § 148. 
92.' See supra § 148. 


93. Hall v. Armstrong, 53 Conn. 
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subject to easements lawfully acquired prior to the 
levying of the tax under which the sale was made 
‘does not extinguish the easements,°* also that an 
easement cannot be extinguished by the sale for 
taxes of the servient tenement, without notice to the 
person who uses it and without opportunity for him 
to exonerate the land by the payment of taxes.%° 
F. Termination of Title to Dominant 
If an easement is appurtenant merely to an 
estate for life®® or for years,®? the right ceases upon 
the termination of that estate; but if appurtenant to 
the land itself and not to the particular estate it will 
remain as an appurtenance to the reversion.®® 
Grant of way conditioned on continued ownership. 
One who granted a right of way across his land for 
so long as he should remain the owner of it did not 
thereby divest himself of the right to sell or give it 
away even for the express purpose of terminating 
the easement, if he thereby intended to part and did 
part with the entire title, both legal and equitable.®® 
However, the easement will not be terminated by a 
conveyance by the owner of the bare legal title to his 


[§ 163] 
Estate. 


554, 4 A 113; Colie v. Jamison, 4 Hun 
(N. Y.) 284, 6 Thomps. & C. 576 
(recognizing rule). 

{a] Conveyance in bankruptcy.— 
Defendant conveyed to plaintiff an 
alley, reserving to himself the right 
to use it in common with plaintiff 
so long as he should continue to own 
the adjoining lot; subsequently de- 
fendant was, on his own application, 
declared a bankrupt, and conveyed all 
his property to his assignee, who 
afterward reconveyed it to him, the 
proceedings in bankruptcy having 
been discontinued. It was held that 
defendant remained the actual owner 
of the property, in equity, notwith- 
standing his bankruptcy and the con- 
veyance to the assignee, and that his 
easement in the alley was not ter- 
minated thereby. Colie v. Jamison, 4 
Ae (N. Y.) -284, 6 Thomps. & 

Noncompliance with condition see 
Supra § 156. . 

94. Jackson v. Smith, 153 App. 
Div. 724, 138 NYS 654; Blenis v. Utica 
Knitting Co., 73 Misc. 61, 130 NYS 
740 [aff 149 App. Div. 936 mem, 134 
NYS 1126 mem (aff 210 N. Y. 561 
mem, 104 NE 1127 mem)]. 

95. Essery v. Bell, 18 Ont. L. 76, 
13 OntWR 395. 
sti Hoffman v. Savage, 15 Mass. 

97. Newhoff v. Mayo, 48 N. J. Eq. 
619, 23 A 265, 27 AmSR 455 (holding, 
however, that where the estate is 
held under a tease containing a right 
of renewal a renewal is a continua- 
tion of the original term, and that 
the easement will be preserved dur- 
ing such continuance). 

98. Goodall v. Godfrey, 53 Vt. 219, 
38 AmR 671. 

99. Arbaugh 164 
Iowa 635, 146 NW 747. 

Conveyance to assignee in bank- 
ruptcy see supra § 162 note 93 [a]. 


v. Alexander, 


1. Arbaugh v. Alexander, 164 
Iowa 635, 146 NW 747. 
[a] What is not a colorable con- 


veyance.—The fact that one who had 
given to another a right of way 
across his land for so long as he re- 
mained the owner thereof made a 
voluntary conveyance to his wife two 
months before any litigation or con- 
troversy arose between the parties 
concerning the right of way, does 
not show that the conveyance was 
merely colorable, or that the wife 
did not take the entire title both legal 
and equitable. ArLaugh v. Alexander, 
164 Iowa 655, 146 NW 747. 

2. Cal—Currier v. Howes, 103 
Caj. 431, 37 .P 621. 

Conn.—Alling Realty Co. v. Older- 
man, 90 Conn. 241, 96 A 944, 

Towa.—Brossart v. Corlett, 27 Iowa 
288. 3 
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nant estate.® 


Mass.—Ball v. Allen, 216 Mass. 469, 
103 NE 928, AnnCasl1917A 1248. 

Minn.—Dawson v. St. Paul F. & M. 
Ins. Co., 15 Minn. 136, 2 AmR 109. 

N. J.—Trenton Diocese v. Toman, 
74. N. J. Eq. 702, 70 A 606. 

N. Y.—Outerbridge v. Phelps, 45 N. 
Y. Super. 555, 18 AbbNCas 117, 58 
HowPr 177; Hills v. Miller, 3 Paige 
254, 24 AmD 218. 

Oh.—HErie R. Co. v. S. H. Kleinman 
Realty Co., 92 Oh. St. 96, 110 NE 527. 

Pa.—Lewis v. Carstairs, 6 Whart. 
193; Kirkham v. Sharp, 1 Whart. 323, 
29 AmD 57. 

Utah.—Rollo v. Nelson, 34 Utah 
116, 124, 96 P 463, 26 LRANS 315 
[quot Cyc]; Fayter v. North, 30 Utah 
156, 83 P 742, 6 LRANS 410. 

Vt.—Dee v. King, 77 Vt. 230, 59 A 
839, 68 LRA 860. 

Va.—Linkenhoker v. Graybill, 80 
Va. 835. 

W. Va.—Henrie v. Johnson, 28 W. 
Va. 190. 
oR ee v. Semmens, 19 Ont. 

3. Cal.—Currier v. Howes, 103 Cal. 
AS wots eaep io le 

Conn.—Alling Healty Co. v. Older- 
man, 90 Conn. 241, 96 A 944; Blanch- 
ard v. Maxson, 84 Conn. 429, 80 A. 206. 

Towa.—Brossart v. Corlett, 27 Iowa 
288. 

Mass.—Boland v. St. John’s Schools, 
163 Mass. 229, 39 NE 1039; Regan v. 
Boston Gas Light Co., 137 Mass. 37; 
Miller v. Washburn, 117 Mass. 371; 
French v. Morris, 101 Mass. 68; Whit- 
ney v. Lee, 1 Allen 198, 79 AmD 727; 
Underwood v. Carney, 1 Cush. 285. 

Minn.—Dawson v. St. Paul F. & M. 
Ins. Co., 15 Minn. 136, 2 AmR 109. 

N. J.—Trenton Diocese v. Toman, 
74 N. J. Eq. 702, 70 A 606. 

N. Y.—Lansing v. Wiswall, 5 Den. 
213 [aff 5 HowPr 77]; Hills v. Miller, 
3 Paige 254, 24 AmD 218. / 

Oh.—Shields v. Titus, 46 Oh. St. 
528, 22 NE 717; Sachs v. Cordes, 11 
Ohe Cir, Cte 145.55 Oh. Cir Dec. 67: 

Pa.—¥Ehret v. Gunn, 166 Pa. 384, 31 
A 200; Watson v. Bioren, 1 Serg. & R. 
227. 7 AmD 617; In re Private Road, 
1 Ashm. 417; McMakin v. Magee, 13 
Phila. 105; Walker v. Gerhard, 9 
Eee 116; Myers v. Birkey, 5 Phila. 


Utah.—Rollo v. Nelson, 34 Utah 
116, 124, 96 P 263, 26 LRANS 315 
[quot Cyc]. 


Vt.—Dee v. King, 77 Vt. 230, 59 A 
839, 68 LRA 860. 

Va.—Linkenhoker v. Graybill, 80 
Va. 835 

W. Va.—Henrie v. Johnson, 28 W. 
Va 190, 
VON kine Eee v. Semmens, 19 Ont. 

{a] Tlustration.—Where 


land is 
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wife to hold in trust for him, solely to give a color of 
ownership for the purpose of depriving the grantee 
of his right of way.? 

[§ 164] G. Severance and Partition. An ease- 
ment is not extinguished by a division of the estate 
to which it is appurtenant, but the owner or assignee 
of any portion of that estate may claim the right so: 
far as it is applicable to his part of the property, 
provided the right can be enjoyed as to the separate 
parcels without any additional burden upon the ser- 
vient estate.2 Accordingly a right of way which is. 
appurtenant to an estate is appurtenant to every 
part of it, no matter into how many parts it may be 
subdivided, and it inures to the benefit of the owners 
‘of all subdivisions so situated that it can be used.* 
Nevertheless, by virtue of the partition of the domi- 
nant tenement no further or additional easement 
across a servient tenement is created.* 
common of pasture appendant or appurtenant to an 
estate is apportionable upon a division of the domi- 
But where the use will increase the 
burden upon the servient estate the right to the ease- 


A right of 


described as being bounded by a2 
street extending over land belonging: 
to the grantor, and such land is sub- 
divided, a right of way over such 
street passes to each subdivision 
that abuts on the street, but not to 
such subdivisions as do not abut 
thereon. Dawson v. St. Paul F. & M. 
Ins. Co., 15 Minn. 136, 2 AmR 109. 

4 Empire Bridge Co. v. Larkin 
Soap Co., 59 Mise 46, 109 NYS 1062 
[aff 132 App. Div. 943 mem, 117 NYS: 
1134 mem]; Henrie v. Johnson, 28 W. 
Va. 190. 

[a]. In other words, the owners of 
the subdivided @ominant tenement will 
be entitled to but one right of way 
over the servient tenement, regard= 
less of the number of parcels into 
which it might be subdivided. Em- 
pire Bridge Co. v. Larkin Soap Co., 
59 Misc. 46, 51, 109 NYS 1062 (‘‘This,. 
probably, would involve subsidiary 
rights of way over certain subdivis- 
ions into which ‘A’ were divided, as 
between such subdivided parcels. To 
illustrate: The owner of ‘C,’ as the 
owner of the servient estate, would 
have the right to designate and lo- 
cate the right of way over ‘C.’ Sup- 
pose, in the exercise of such right, 
the defendant should lay out and 
designate a way over parcel ‘C’ along” 
the Lehigh Valley property shown: 
on the map’‘and that, subsequently, 
the owner of ‘A’ should sell and con- 
vey the westerly half of it. Such 
grantee would be entitled to cross ‘C’’ 
but only over the way laid out along~ 
the Lehigh Valley property, located 
by the defendant; and, to reach that 
outlet, would of necessity have the. 
right to cross the easterly portion. of 
‘A,’ unconveyed, which im turn would 
thereby be subject to such easement 
in favor of the westerly part of ‘A.’ 
So we think the objections raised of 
a multiplicity of ways across ‘C’ are 
without foundation’’). : 

5. Van Rensselaer v. Radcliff, 10 
Wend, (N. Y.) 639, 25 AmD 582; Liv-.- 
ingston v. Ten Broeck, 16 Johns. (N. 
Y.) 14, 8 AmD 287; Hall v. Lawrence, 
2 RK. £218; SieAmDe715. 

[a] MIllustration.—Two tenants in 
common made partition of the land 
owned between them and one granted 
to the other “free liberty of carrying 
away gravel and sea weed off the 
beach belonging to his part of said 
farm, and also stones below high 
water mark, and liberty to tip the 
sea weed on the bank of his part of 
said farm;” it was held that upon the 
severance of the dominant estate by 
a conveyance of different portions 
thereof to several persons the right 
of common was apportionable among” 
the several grantees, the rule being 
that whenever common is admeasur- 
able it is apportionable. Hall v. Law- 
rence, 2 R. 218, 67 AmD 715. 


For later cases, developments and changes in the law see cumilative Annotations, same title, page.and note number, 


ad 
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mene will Be eee: 5 and therefore common of 
estovers cannot be apportioned, because it would in- 
crease the burden on the servient tenement.” 

H. Release, Agreement, or License—1. 
, Since an easement may be terminated 
by the acts of the party owning the dominant es- 
tate,® the owner of an easement may release® the 
right to the owner of the servient estate by deed,}° 
and, being an interest in land, it can be released only 
A release of an easement is within the 
provisions of the recording acts and if not recorded 
will not be binding upon a subsequent purchaser of 
the dominant estate in good faith and without notice 
of the transaction.12 A lessee of the dominant estate 
cannot release an easement appurtenant thereto ex- 
cept to the extent of his own interest.13 


[§ 165] 
In General. 


by deed.12 


Taking license after acquisition 


6. Livingston v. Ketcham, 1 Barb. 
(N. Y.) 592; Van Rensselaer v. Rad- 
cliff, 10 Wend. (N. Y.) 639, 25 AmD 
582; Livingston v. Ten Broeck, 16 
Johns. (N. Y.) 14, 8 AmD 287. 

7. Livingston v. Ketcham, 1 Barb. 
(N. Y.) 592; Van Rensselaer v. Rad- 
out 10 Wend. (N. Y.) 639, 25 AmD 

8. See supra § 148 et seq. 

9. [a] “Release” is the appropri- 
ate word used for the extinguishment 
of an easement. Jersey Farm Co. v. 
eeente Realty Co., 164 Cal. 412, 129 

[b] An able commentator has said 
that as a general rule of law the only 
wey in Which an easement can be ex- 
tinguished by the act of the parties 
interested is by release, actual or 
presumed, that abandonment will not 
have that effect unless a release can 
be presumed from that and the sur- 
rounding circumstances, and that 
when an easement is spoken of as 
having been lost by abandonment, it 
{is intended that the circumstances are 
such that a release can be presumed. 
Goddard EHasem. (Bennett ed) p 461 
{cit Adams v. Hodgkins, 109 Me. 
361, 84 A 530, 532, 42 LRANS 741]. 

10. Cal.—Jersey Farm Co. v. At- 
lanta Realty Co., 164 Cal. 412, 417, 129 
P 598 [cit Cyc]. 

25 meen aaa ce v. Leavitt, 30 Conn. 

Tll—McEwan v. Baker, 98 Ill. A. 
271 (recognizing rule). 

Md.—Glenn vy. Davis, 35 Md. 208, 
AmR 389 (recognizing Ie Wright 
v. Freeman, 5 Harr. & J. 467. 

Mass.—Richards Vv. DA labors 
Branch R. Co., 153 Mass. 120, 26 NE 
403° Hamilton v. Farrar, 128 Mass. 


‘“Mich.—Comstock v. Sharp, 106 
Mich. 176, 64 NW 22. 

Minn.—Flaten _ v. Moorhead, 58 
Minn. 324, 59 NW 1044. 

Miss.—Gulf, ete., R. Co. v. Chap- 

ae, 102 Miss. 778, 791, 59 S 889 [cit 
eye]. 
N. J.—Dahlberg v. Haeberle, 71 N. 
E514; 59 A-92; 
N. Y.— White v. Manhattan R. Co., 
139 N. Y. 19, 34 NE 887 [rev 18 NYS 
396]; Sidwell v. Greig, 17 Misc. 165, 
40 NYS 968 [aff 32 App. Div. 212, 40 
iS) 


NYS 968, 53 NYS 1115 mem (app dism 
157 N. Y. 30, 51 NE 267)]. 
Pa.—Welliver v. Irondale’ igs g 


a. 
Light, etce., Co., 38 Pa. Sup er 

R. L—Bull’s’ Pet., 15 R. Toe 10 A 
484. 


Vt.—Dee v. King, 73 Vt. 375, 50 A 
1109 (recognizing rule). 

{a] Where tenants in common of an 
estate to which an easement is appur- 
tenant make a partition thereof and 
execute mutual deeds of release stip- 
ulating that neither the grantor nor 
his heirs nor any other person claim- 
ing under him will ever claim or de- 
mand any right or title to such prem- 
ises or their appurtenances, the ease- 
ment is extinguished and cannot be 
revived by a grantee of one cotenant 
against the other. Hamilton v. Far- 
rar, 128 Mass. 492. 

Tb] Where two lots between which 
there is a common passageway are 
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of easement by 


mortgaged and the mortgagee subse- 
quently releases the lien of the mort- 
gage from one of the lots without re- 
serving any right as to the passage- 
way the purchaser at a foreclosure 


sale of the other lot will acquire no. 


right to the use of the my, ee eae 
v. Phelps, 33 Hun (N. Y.) 4 

[c] Where a mortgagor Seen in 
the mortgage deed the right to release 
certain easements appurtenant to the 
mortgaged premises, but the deed al- 
so contains a power of sale authoriz- 
ing the mortgagee upon a breach of 
conditions to sell and convey the 
mortgaged estate absolutely and in 
fee simple, if the power reserved is 
not executed prior to such sale it will 
be extinguished by the sale and the 
purchaser will take the estate with 
its appurtenant easements. Bull’s 
Pet., 15 R. I. 534, 10 A 484. 

[d] Conveyance of fee in land occu- 
pied by street.—Owners of land abut- 
ting on opposite sides of a street, the 
fee of which is in them, have as be- 
tween themselves the power of dis- 
position over the estate comprised 
therein, and when one has conveyed 
to the other all of his interest in the 
land occupied by the street, with con- 
sent that it may be closed, which deed 
is of record, a subsequent conveyance 
by such gr antor of his adjacent prem- 
ises will carry no interest in the 
street, and his grantee cannot restrain 
the closing of it. Comstock v. Sharp, 
106 Mich. 176, 64 NW 22. 

fe] Deed of land without reserva- 
tions.—A railroad company may, 
when it is no longer needed for its 
use, release its easement for right of 
way to the owner of the land. And 
a deed of the land, without reserva- 
tions, to the owner of an estate in the 


land, will operate as such release. 
Flaten v. Moorhead, 58 Minn. 324, 
59 NW 1044. 


[f] General covenants of warranty 
will not be presumed to have relin- 
guished the right to a way of neces- 
sity from the part of a tract of land 
retained by the grantor over the part 
conveyed. McEwan v. Baker, 98 Ill. 
A 271. 

11. Pope v. Devereux, 5 Gray 
(Mass.) 409; Dyer v. Sanford, 9 Metc. 
(Mass.) 395, 43 AmD 399. 

12. Dahlberg v. Haeberle, 71 N. J. 
L. 514, 517, 59 A 92, 93; Snell v. Levitt, 
39 Hun 227 [rev on other grounds 
110 N. Y. 595, 18 NE 370, 1 LRA 414]. 

‘Tf the imposition of a servitude 
must be recorded as against a bona 
fide purchaser, it follows that a dis- 
charge of it must also be recorded to 
be effective against a bona fide pur- 
chaser of the dominant tenement.” 
Dahlberg v. Haeberle, supra. 

TorrGlenn! v. Davis; 85 Md: 208) 6 
AmR 389; Robert v. Thompson, 16 
Misc. 638, 40 NYS 754. 

{a] A release by a lessee to the ex- 
tent of his interest refers only to the 
term at the time the release is execu- 
ted and will not include an extension 
iis term. MHacke’s App., 101 Pa. 

14, Strong v. Baldwin, 154 Cal. 150, 
97 P 178, 129 AmSR 149; Dee v. King, 
73 Vt. 375, 50 A 1109; Perrin v. Gar- 
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An easement acquired by adverse use 
will not be defeated by obtaining a license for its 
further enjoyment,!* although the application for 
such license is evidence that the former use was not 
adverse but permissive.*® 

2. By Parol Agreement. 
tary that oral testimony is not admissible to limit the 
legal effect of a deed,!® and that an easement cannot 
be extinguished or released by a mere unexecuted 
parol agreement.!7 
settled that a parol agreement between the owners 
of the dominant and servient tenements may operate 
to extinguish an easement whether created by grant 
or prescription, where such agreement has been exe- 
cuted by the owner of the servient tenement.1® <A 
license given by the owner of an easement to the own- 
er of the servient estate to do any act on his land 


It is elemen- 


Nevertheless the rule is well 


field, 87 Vt. 304; Tracy v. Atherton, 
36 Vt. 503. 

15. Perrin v. Garfield, 37 Vt. 304; 
Tracy v. Atherton, 36 Vt. 503. 

16. Levine v. Carroll, P21 Sea 
105. See Evidence [17 Cye 613]. 

17. Hunt v. “Sain, 181) Ts 3723754 
NE 970; Levine v. Carroll, 121 Till. A. 
105; Pope v. Devereux, 5 Gray 
(Mass.) 409; Dyer v. Sanford, 9 Metc. 
(Mass. ) 395, 43 AmD 399; Erb v. 
Brown, 69 Pa. 216; Ball v. Boyer, 35 
Pa. Co. 97; Judge v. Lowe, Ir. R. 7 
Ciel. 291. 

18. Ill—Dunn v. Youmans, 224 Ill. 
34, 79 NE 321; Chicago v. Hogberg, 
207 T1180; 75) Nbv5423) Dorman ve 
Droll, 215 Ill. 
v. Sain, 181 Ill. 
Lehi v. Murray, 177 Ill. 134, 53 NE 


Me.—Fitzpatrick v. Boston, etce., R. 

Co., 84 Me. 33, 24 A 4382. 
Md.—Vogler v. Geiss, 51 Md. 407; 

Awning v. Hack, 2 Gill 221, 41 AmD 


Mass.—Boston, ete., R. Corp. v. 
Doherty, 154 Mass. 314, 28 NE 277; 
King v. Murphy, 140 Mass. 254, 4 NE 
566; Curtis v. Noonan, 10 Allen 406; 
Morse v. Copeland, 2 Gray 802; Dyer 
v. Sanford, 9 Metce. 395, 43 AmD 399. 

Minn.—Davidson v. Kretz, 127 Minn. 
313, 149 NW 652. 

N. Y.—Pope v. O’Hara, 48 N. Y. 446. 

Pa.—Hudson v. Watson, 5 Pa. Su- 
per. re 41 WKlyNC 34. 

S. D.—Miller v. Southard, 38 S. D. 
477, 162 NW 146. 

Utah. —Thompson v. Madsen, 29 
Utah 326, 81 P 160 (recognizing rule). 

Ont.—Morgan v. Lailey, 33 U. C. Q. 
B. 369. 

[a] Reason for rule.—“A party hav- 
ing once given his free consent to 
forego the use of the easement, either 
temporarily or permanently, and suf- 
fered other persons to act upon the 
faith of that agreement or consent, 
and to incur expense in doing the very 
act to which his consent was given, 
it is then too late for him, or those 
claiming under him, to retract such 
consent, or to throw on those relying 
upon his good faith the burthen 
of restoring things to their former 
state and condition. This is the just 
and equitable principle now firmly 
established; and it is applied as well 
in courts of law as in courts of 
equity.” Vogler v. Geiss, 51 Md. 407, 
411 


{b] Where inequitable to rescind.— 
A parol contract for the abandonment 
of an easement will be sustained 
when such an agreement has been so 
far executed as to make it inequitable 
to rescind it. Hudson v. Watson, 5 
Pa. Suner. 456, 41 WklyNC 34. 

(c] Water rights.—(1) An ease- 
ment to drain water from complain- 
ant’s land over the land of defendant 
by means of tiling may be renounced, 
modified, or extinguished by executed 
parol agreement. Dunn v. Youman, 
224 Jll. 34, 79 NE 821. (2) And if the 
owner of land to which water is 
brought through an aqueduct conveys 
a‘portion of the same, with a right 
to take water to the conveyed prem- 
ises by a pipe from the aqueduct on 


950) “PLOCrd:] 


which prevents the further enjoyment of the ease- 
ment is, when executed, irrevocable and extinguishes 
the right to the easement.?9 

Ways. A familiar application of the rule under 
consideration occurs where the owner of an easement 
of way verbally agrees that the owner of the servient 
estate may build thereon an obstruction of a perma- 
nent character and substitute another way.?° This 
agreement, when executed, extinguishes the right to 
the easement to the extent of the obstruction.?+ 
Where there is nonuser of an old right of way and 
user of a new way with express agreement, as well as 
implied intention, to abandon the old way and accept 
the new one in place thereof, it must be held that the 
former easement is extinguished.?* However, where 
the owner of a right of way acquired by prescription 
consents to the closing of it in consideration of the 
substitution of a new one, the right to use such new 
way at once attaches, and he is not required to use 
it for a period of time to give him title by prescrip- 
tion.2 And if the party is authorized to raise the 
obstructions by mere parol license, which is executed 
before revocation, and the obstructions are only 
temporary in duration or partial in effect, the ease- 
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ment is only suspended or modified for the time of 
duration of the obstructions raised in pursuance of 
such license,24 and no extinguishment or destruction 
of the right is worked.2° It has also been held in 
respect of ways that in eases where the law would im- 
ply a grant or reservation of a way of necessity the 
right may be waived by parol agreement at the time 
of the conveyance,?® and that where owners of lots 
have title to an alley subject-to an easement, and 
agree to abandon the alley, and inclose the same with 
their lots, each lot owner becomes seized of the ab- 
solute title to his entire lot including the portion of 
the alley so inclosed.?7 

[§ 167] I. Alterations and Obstructions Incon- 
sistent with Easement—l. In General. An ease- 
ment may be extinguished by an act of the owner of 
the easement which is incompatible with the exis- 
tence of the right claimed.?8 While an obstruction 
by a mere trespasser will not operate to extinguish 
an easement,?® yet if the owner of the easement by 
his own act renders the use of the easement impossi- 
ble,?° or himself obstructs it in a manner inconsistent 
with its further enjoyment,*! or permits the owner of 


his land, and thereafter orally con- 
sents that his grantee may take the 
water to which he is entitled from 
the aqueduct at a point above the 
grantor’s land, he cannot withdraw 
such consent after it has been acted 
upon. Curtis v. Noonan, 10 Allen 
(Mass.) 406. 

19. Boston, etc., R. Corp. v. Doher- 
ty, 154 Mass. 314, 28 NE 227; Dyer v. 
Sanford, 9 Metc. (Mass.) 395. 43 AmD 
399; Ebert v. Mishler, 234 Pa. 609, 
83 A 596; Morgan v. Lailey, 33 U. C. 
Q. B. 369. See also Winter v. Brock- 
well, 8 East 308, 103 Reprint 359, (a 
parol license to put a skylight over 
defendant’s area, which impeded the 
light and air from coming to plain- 
tiff’s dwelling house through a win- 
dow, cannot be recalled at pleasure 
after it has been executed at defend- 
ant’s expense, at least not without 
tendering the expenses he had been 
put to, and therefore no action lies as 
for a private nuisance, in stopping 
the light and air, etc., and communi- 
eating a stench from defendant’s 
premises to plaintiff’s house by means 
of such skylight). 

{a] The rule that an executed li- 
cense cannot be countermanded does 
not apply to acts on the dominant es- 
tate which would create an easement, 
but is restricted to acts on the servi- 
ent estate which would extinguish or 
modify the easement of. the licensor. 
pagtge v. Copeland, 2 Gray (Mass.) 

20. See cases infra this section. 

21. Me.—Fitzpatrick ov. Boston, 
etc., R. Co., 84 Me. 38, 24 A-432. 

Md.—Vogler v. Geiss, 51 Md. 407. 

Mass.—Boston, etc., R. Corp. v. Do- 
herty, 154 Mass. 314, 28 NE 227; Pope 
v. Devereux, 5 Gray 409; Dyer v. 
Sanford, 9 Metc. 395, 48 AmD 399. 

Minn.—Davidson v. Kretz, 127 
Minn. 313, 149 NW 652. 


N. Y.—Hamilton v. White, 4 Barb. 
60) fafi 5 INV ¥-. 939% 

Pa.—Ebert v. Mishler, 234 Pa. 609, 
83 A 596. 


S. D.—Miller v. Southard, 38 S. D. 
477, 162 NW 146. 

[a] Thus (1) an executed oral 
agreement that the owner of the fee 
may erect a permanent building over 
one part of a way, and extend the way 
a like distance on the other side, ex- 
tinguishes the old easement and cre- 
ates a new way while the obstruction 
continues. Davidson v. Kretz, 127 
Minn. 313, 149 NW 652. (2) One who 
accepted a new way in lieu of one that 
had been destroyed by excavations 
and had used the new way for seven 
years was held to have acquiesced in 
the change and intentionally surren- 


dered and abandoned the old way in 
consideration of the new one opened 
for his benefit. Fitzpatrick v. Boston, 
etc., R. Co., 84 Me. 33, 24 A 4382. 

22. Miller v. Southard, 38 S. D. 
fA 162 NW 146. See supra §§ 150, 
51 


23. Thompson y. Madsen, 29 Utah 
326, 81 P 160. See supra § 152. 

24. Vogler v. Geiss, 51 Md. 407. 

25. Vogler v. Geiss, 51 Md. 407. 

26. Golden v. Rupard, 80 SW 162, 
25 KyL 2125; Lebus v. Boston, 51 SW 
609, 21 KyL 411, 47 LRA 79; Ewert v. 
Burtis,.(N. J. Ch.) 12 A 893. 

27. Chicago v. Hogberg, 217 I11. 
180, 75 NE 542. 

28. Ala.—Stein v. Dahm, 96 Ala. 
481, 11 S 597 (recognizing rule). 

Conn.—Wooding v. 


Michael, 89 
Conn. 704, 96 A 170. 
Ky.—Trimble “v.. King, 131, Ky~ 1, 
114 SW 317, 22 LRANS 880 
La.—Marigny v. Pontchartrain R. 
Co. £5 La. Ann., 427. 
. Me.—Bonney v. Greenwood, 96 Me. 
335, 52 A 786; Ballard v. Butler, 30 
Me. 94. 
Md.—Vogler v. Geiss, 51 Md. 407. 
Mass.—Vinton vy. Greene, 158 Mass. 
426, 33 NE 607. 
pate eink v. Oertel, 14 Mo. A. 
ane Y.—Corning v. Gould, 16 Wend. 
Oh.—Tudor Boiler Mfg. Co. v. I. & 
E. Greenwald Co., 26 Oh. Cir. Ct. 556 
(recognizing rule). 
R. I.—Steere v. Tiffany, 13 R. I. 568. 
S. C.—Taylor v. Hampton, 15 S. C. 
L. 96, 17 AmD 710. 
Tenn.—Monaghan v. Memphis Fair, 
etc., Co., 95 Tenn. 108, 31 SW 497. 
Utah.—Brown v. Oregon, etc., R. 
Co., 36 Utah 257, 264, 102 P 740, 24 
LRANS 86 [quot Cyc]. 
Wis.—Stenz v. Mahoney, 114 Wis. 
Bye CG. 


117, 89 NW 819. 

Eng.—Moore v. Rawson, 3 
332, 10 ECL 156, 107 Reprint 756. 
eon Cees v. Golding, 23 Ont. A. 

Que.—Morgan v. Guy, 18 Que. K. B. 
56 [rev 32 Que. Super. 62]. 

29. White v. Tide Water Oil Co., 
(N. J. Ch.) 33 A 47. See also Schmidt 
v. Lieberum, 54 Pa. Super. 500 (where 
a person builds a house within the 
limits of a rqad over which neighbor- 
ing owners have a right of way, such 
owners cannot be accused of laches, 
if they permit the house to stand 
without objection for several years 
during which the trespasser had pro- 
vided a substituted road over his own 
land, and take no action until such 
substituted road is itself closed by 
the owner); Rogers v. Stewart, 5 Vt. 


215, 26 AmD 296 (neglect of plaintiff 
for seven or eight years to remove a 
house wrongfully erected on his land, 
and obstructing his right of way, is 
not an abandonment of the way; if he 
had himself erected the house, it 
might have been evidence f such 
abandonment). 

30. Marigny v. Pontchartrain R. 
Co., 15 La. Ann. 427; Norris v. Hoff- 
man, 62 Misc. 385, 115 NYS 890 [aff 
133 App. Div. 596, 118 NYS 156]; Rog- 
ers v. Stewart, 5 Vt. 215, 26 AmD 296. 

31. Mo.—Skrainka vy. Oertel, 14 
Mo. A 474. 

N. Y.—Lattimer v. Livermore, 72 
Bret 174; Corning v. Gould, 16 Wend. 

S. C.—Taylor v. Hampton, 15 S. C. 
L. 96, 17 AmD 710. t 

Tenn.—Monaghan v. Memphis Fair, 
etc., Co., 95 Tenn. 108, 81 SW 497. 

Utah.—Brown v. Oregon, etc., R. 
ae 36 Utah 257,102 P 740, 24 LRANS 


Vt.—Rogers v. Stewart, 5 Vt.’ 2 
26 AmD 296. ; pe 
ng.—Colls v. Home, etc., Stores, 
Ltd., [1904] A. C. 179; Moore v. Raw- 
son, 3 B..& C, 332, 10 ECL 156, '107 
Reprint 756. See also Milner’s Safe 
Co., Ltd., v. Great Northern, etc., R. 
Co., [1907] 1 Ch. 208 (where the own- 
ers of the dominant tenement make 
it impossible by alteration to use the 
easement for the purpose for which 
it was given and for which it had in 
fact been used, their right is not un- 
der such circumstances exercisable 
at all; however, this case contains.a 
dictum that an easement thus sus- 
pended is capable of being revived). 
[a] Obstruction of way in connec- 
tion with other circumstances.—An 
intention to abandon an easement for 
roadway purposes is_ established 
where it appears that the claimant 
erected a structure which effectively 
shut its property off from all access 
to the roadway and made the use of 
that part of it impossible, and others 
were allowed to use the strip for 
many years, completely destroying its 
use as a roadway, without any objec- 
pon peae le Clete ne Tudor Boiler 
2 CO-Vene - Greenwald Co., 2 
Ohs Cir, Ce, bbb, 
{b] Obstruction in contravention 
of agreement.—Defendant acquired by 
deed a right to use a five-foot strip of 
plaintiff’s land adjoining his own, as 
a common passway, so long as he ab- 
stained from building a fence be- 
tween the two properties. It was held 
that the erection of a fence by defend- 
ant between his house and barn for 
the purpose of preventing plaintiff’s 
tenants from going upon dedendant’s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the servient estate to do so,32 the easement will be 
considered as abandoned. But to constitute such an 
abandonment the acts relied on must be of a decisive 
And it has been held 
that the owner of the easement may himself impair 
its value without entirely losing the easement, pro- 
vided it is still of substantial value to him,?4 and 
that only the particular right obstructed is aban- 
The erection of an obstruction which is not 
of a material or permanent character,2° or which 
constitutes only an occasional interference,?? or 
which was erected merely for a temporary purpose,°® 
will not constitute an abandonment of the right. And 
where an easement of a passageway had been created 
for the benefit of certain inside lots over the rear of 
a corner lot to a street before gates were erected by 
the various lot owners across the same, and such 
gates did not interfere with the use of the passage- 
way for the purposes for which it was intended, their 


and conclusive character.?3 


doned.?> 


land terminated defendant’s passway 
privileges, although the fence was not 
located exactly upon, nor did it ex- 
tend the whole length of, the dividing 
line. Wooding v. Michael, 89 Conn. 


704, 96 A 170. 
Dahm, 96:Ala. 


32. Ala.—Stein v. 

481, 11 S 597. 

Ky.—Trimble v. King, 131 Ky. 1, 
114 SW 317, 22 LRANS 880. 

Me.—Fitzpatrick v. Boston, etce., R. 
Co., 84 Me. 33, 24 A 4382. 
Md.—Vogler v. Geiss, 51 Md. 407. 
N. Y.—Cartwright v. Maplesden, 
N. Y. 622. 
pi I.—Aldrich v. Billings, 14 R. 

Utah.—Brown v. Oregon, ete, R. 
_Co., 36 Utah 257, 264, 102 P 740, 24 
LRANS 86 [quot Cyc]. 

Oe ae v. Hoffman, 38 Wis. 
Ont.—Bell v. Golding, 23 Ont. A. 485. 
Que.—Morgan v. Guy, 18 Que. K. B. 

56 [rev 32 Que. Super. 67]. 

{a] Extinction may result, in the 
case of a servitude non altius tollendi, 
from the fact that the owner of the 
dominant tenement, having alienated 
the part contiguous to the servient 
tenement, has permitted the purchas- 
er, a joint stock company in which he 
is a stockholder, to erect upon it a 
building of a height exceeding that 
permitted by the servitude. Morgan 
v. Guy, 18 Que. K. B. 56 [rev 32 Que. 
Super. 67]. 

[b] A mutual easement in a com- 
mon stairway is extinguished by an 
cbstruction on the part of one owner 
and its ratification by the other. Dill- 
man v. Hoffman, 38 Wis. 559. 

[c] Where the owner of the servi- 
ent estate erects a permanent obstruc- 
tion upon a way, at the same time pro- 
viding a different way, which the own- 
er of the way obstructed uses without 
objection and without making any 
claim for damages, the right to the 
way as originally located will be held 
to have been abandoned. Fitzpatrick 
v. Boston, etc., R. Co., 84 Me. 33, 24 A 
4 


53 
I. 


2. 

[d] Obstruction acquiesced in for 
prescriptive period.icWhere the ob- 
struction of a right of way by one of 
the dominant owners is continued for 
more than thirty years and no claim 
is made to the use of the unobstructed 
_portion, there is a loss by abandon- 
ment. Monaghan v. Memphis Fair, 
etc., Co., 95 Tenn. 108, 31 SW 497. 

33. Vogler v. Geiss, 51 Md. 407; 
Vinton v. Greene, 158 Mass. 426, 33 
NE 607; pe ore v. Spokesfield, 100 
Mass. 491; Dyer v. Sanford, 9 Metc. 
(Mass.) 395, 48 AmD 399; Hennessy 
v. Murdock, 137 N. Y. 317, 33 NE 330; 
Sansbury v. Johnson, 134 NYS 130 
[aff 152 App. Div. 901 mem, 136 NYS 
1147 mem]. 

[a] An obstruction to an easement 
erected with the knowledge of a life 
tenant of the dominant estate and 
without his objection will not consti- 
tute an abandonment of the easement 
as against the owner of the reversion 
who had no knowledge of the obstruc- 


BASEMENTS 


erection did not 


lish Rule. 


tion. Welsh v. Taylor, 134 N. Y. 450, 
31 NE 896, 18 LRA 535. 

{b] The closing up of a gate across 
a way by the owner of the way and 
the use of another route through an 
opening in the fence at some distance 
therefrom is not an abandonment of 
the original location to which he was 
entitlédd. Faulkner v. Duff, 20 SW 
227, 14 KyL 227. 

[c] Where the owner of the domi- 
nant estate erects a wall across an 
alley in which he has a right of way, 
but places a doorway in the wall, the 
right will not be abandoned. Boyd v. 
Hunt, 102 Tenn. 495, 52 SW 131. 

{d] Where adjoining owners con- 
tribute land to form a lane for their 
own use the fact that one, after he 
has acquired a prescriptive right of 
way over the land contributed by the 
other, puts an obstruction upon his 
own, will not extinguish his right of 
way over the other’s land. Craven v. 
Rose, 3 S.C. 72. 

{e] Substitution of structure for 
conveying water.—Where a railroad 
obstructs an easement by removing 
a structure for conveying water, and 
builds another which is less service- 
able, the owner thereof does not ac- 
quiesce in the change or accept the 
new structure as compensation, so as 
to preclude the right to insist upon 
compensation, merely by using the 
water flowing through the new struc- 
ture and by keeping it in repair, espec- 
ially where the railroad assured the 
owner that it would make the water- 
course as good aS new, and would 
keep the new structure in repair. Ar- 
nold v. Hudson River R. Co., 49 Barb. 
108 [rev 55 N. Y. 661 mem]. 

34. Lattimer v. Livermore, 72 N. Y. 
174 [aff 6 Daly 501]. 

35. Stein v. Dahm, 96 Ala. 481, 11 
S 597 (the abandonment of a right of 
way by consenting to its obstruction 
does not extinguish the right to main- 
tain a sewer pipe under the way which 
has never been obstructed); Lattimer 
v. Livermore, 72 N. Y. 174 (the owner 
of an easement of light’and air may 
lose his right by an acquiescence in 
the obstruction thereof; but the fact 
that he chooses to relinquish his 
right in this manner in part does not 
deprive him of the whole). See also 
Bailey & Son, Ltd. v. Holborn and 
Frascati, Ltd., [1914] 1 Ch. 598, 602, 
(“An abstraction of light coming over 
adjoining property acquiesced in or 
consented to by the owner of the domi- 
nant tenement does not entirely nega- 
tive his right to"an easement of light 
over other adjoining property, though 
it does not give him any further right 
over that second adjoining property 
so as to prevent the erection of a 
building which he could not have pre- 
vented had he not assented to the 
prior abstraction of light over the 


first adjoining property’’). 

36. Hayford v. Spokesfield, 100 
Mass. 491; Lewisohn v. Lansing Co., 
119 App. Div. 393, 104 NYS 543 [rev 
51 Misc. 274, 100 NYS 1077]; Ermen- 
trout v. Stitzel, 170 Pa. 540, 33 A109. 
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operate to terminate the easement.?? 


An obstruction on the part of the owner of the ser- 
vient estate to which the owner of the easement does 
not consent will not extinguish the right.*° : 

A change of the use to which a building having 
ancient lights is put will not deprive the owner of his 
right of access to the light.*4 

[§ 168] 2. Easement of Light and Air—a. 


Eng- 


hl There has been considerable difference of 
opinion among the English judges as to the effect 
upon an easement of light received through an an- 
cient window, of an alteration of the building or 
windows in respect to which the easement has been 
enjoyed. The general doctrine of the earlier decis- 
lons seems to be that any material alteration of an- 
cient windows will work a forfeiture of the right to 
light received through them. Thus it was considered 
that the enlargement of an ancient window in a domi- 
nant tenement gave to the owner of the servient 


[a] Inclosure of unopened street.— 
Where a party acquired an easement 
in a street by grant, the fact that be- 
fore the street was opened, and before 
there was any occasion to use it as a 
street, he occupied and inclosed it, 
affords no presumption that he in- 
tended to abandon, as against any 
one else, the right to insist upon his 
easement. Lewisohn vy. Lansing, 119 
App. Div, 393, 104 NYS 543 [rev 51 
Misc. 274]. 

37. Gorton-Pew Fisheries Co. v. 
Tolman, 210 Mass. 402, 97 NE 54, 38 
LRANS 882; Schmidt v. Lieberum, 54 
Pa. Super. 500; Cuthbert v. Lawton, 
VES.) Cs PE 9 4 
_ [a] Thus (1) the occasional open- 
ing or closing of gates with or with- 
out fastening and for a longer or 
shorter time does not as a matter of 
law show the nonuse of a way at the 
time of a conveyance. Gorton-Pew 
Fisheries Co. v. Tolman, 210 Mass. ~ 
402, 97 NE 54, 38 LRANS 882. (2) 
The presence of gates or bars on a 
road over which neighboring owners 
have a right of way will not defeat 
such owners’ rights, where it appears 
that such gates and bars were used 
merely to restrain cattle from wan- 
dering. Schmidt v. Lieberum, 54 Pa. 
Super. 500. : 

38. Blydenburgh v. Ely, 161 App. 
Div. 91, 146 NYS 259; McKee v. Perch- 
ment, 69 Pa.342; Taylor v. Hampton, 
Lop Sy Cees. a Ama yO; 

_{a] Thus an abandonment of W’s 
right of way over another’s land is 
not necessarily shown by W, who was 
keeping cattle on his land, nailing 
wires on his boundary line, across the 
passageway, to prevent the escape of 
his cattle. Blyndenburgh v. Ely, 161 
App. Div. 91, 146 NYS 259. 


39. Martin v. Murphy, 221 Ill. 632, 
77 NE 1126. See also Welsh v. Tay- 
lor, 134 N. Y. 450, 31 NE 896, 18 LRA 
535 (the mere erection and continu- 
ance of a gate across a way by one of 
several having an easement therein 
is no evidence of an abandonment by 
a cotenant, in the absence of evidence 
that the gate was used to exclude him, 
nor is it evidence of any adverse claim 
on the part of the one eyecting it; and 
acquiescence in the existence of the 
gate is not prejudicial to the rights of 
the cotenant, unless an adverse claim 
is brought to his knowledge). 

40. Lavillebeuvre v. Cosgrove, 13 
La. Ann. 323; Cotting v. Murray, 209 
Mass. 133, 95 NE 212. See also Clay- 
ton v. Wise, 1 Tenn. Civ. A. 620 (inter- 
ference with or objection to the use 
of aright of way by the purchaser of 
the servient estate will not destroy 
or impair a prescriptive right per- 
fected by adverse user.for more than 
twenty years before purchase of the 


servient estate by the objecting 
party). 
41. Moore v. Hall, 3 Q. B. D. 178 


(dissenting from Martin v. Goble, 1 
Campb. 320, where it was held that 
where the use of a building is changed, 
{the occupant may claim only the 


952° *-[19 C.e] 
tenement a right to obstruct the light to the ancient 
portion of the window if he could not otherwise do 
what was necessary to prevent the gaining: of an 
easement by the new portion of the same window. 
This was based upon the proposition that a man 
could not alter the size and position of his window 
so as materially to prejudice the owner of the servi- 
ent tenement. In such case the owner of the domi- 
nant estate was held to have lost his former right, at 
least unless and until he restored his windows to their 
original condition.42 The former uncertainty in the 
law was to a great extent settled by a case in the 
house of lords, in which it was held that no altera- 
. tion of an ancient light would justify the owner of 
the servient tenement in obstructing what should re- 
main of the ancient light, so as to exempt him from 
liability to pay damages for such obstruction.t? The 
principle of this decision was also applied by a court 
of equity in granting relief by injunction,* although 
there was also authority to the contrary.*® And the 
house of lords has now definitely settled the rule 
that no relief can be granted by injunction.*® A right 
to an easement of light and air may be lost by such 
an alteration of the building or windows in respect to 
which the easement is enjoyed as to manifest an in- 
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tention to abandon the right;47 but:the mere altera- 
tion of a building containing ancient lights is not 
of itself sufficient to indicate an intent to abandon 
the easement.4® Identity, structural or otherwise, 
in a building having an easement of ancient lights,*® 
or identity in the aperture or entrance for the light,°° 
is not necessary to the preservation of the easement. 
Tt is not material that the window of the building as 
altered should be in the same vertical plane provided 
the light which is claimed is the same light which has 
been enjoyed for twenty years.** 

Mere enlargement of windows does not affect the 
right of the owner of the easement, nor take away his 
right to an injunction to prevent an obstruction of 
his light;>? and further it has been held that in 
granting the injunction the owner of the easement 
should not be put upon the terms of restoring the 
windows to their former size.°% 

Improvement of structure of window. Similarly 
the owner of an ancient light may, without affecting 
his right, improve the structure of his window so as 
to let in more light, and after such alteration the 
owner of the adjoining property has no right to 
reduce the amount of light received through such 
window to,what it was before.** 


amount of light to which the building 
es originally entitled for its former 
use). 

42. Renshaw v. Bean, 18 Q. B. 112, 
83 ECL 112, 118 Reprint 42; Blanch- 
ard v. Bridges, 4 A. & BE. 176, 31 ECL 
94, 111 Reprint 753; Garritt v. Sharp, 
Oo Avia. fi ceo, 00 MCI, 163. 111 Reprint 
435; Cotching v. Bassett, 32 Beav. 
101, 55 Reprint 40; Cooper v. Hub- 
buck, 30 Beav. 160, 54 Reprint 849; 
Jones v. Tapling, 12 C. B. N.S. 826,104 
ECL 826, 142 Reprint 1367 [aff 11 C. 
B. N. S. 283, 103 ECL 283, 142 Reprint 
805]; Hutchinson v. Copestake, 9 C. 
B. N. S. 8638, 99 ECL 868, 142 Reprint 
340; Cherrington v. Abney, 2 Vern. Ch. 
646, 23 Reprint 1022. Comvare Chand- 
ler v. Thompson, 3 Campb. 80 (if an 
ancient window is raised and en- 
larged, the owner of the adjoining 
land cannot lawfully obstruct the 
passage of the light and air to any 
part of the space occupied by the an- 
cient window, although a greater por- 
tion of light and air is admitted 
through the unobstructed part of the 
enlarged window than was ancient- 
ly enjoyed); Cotterell v. Griffiths, 4 
Esp. 69 (where plaintiff is entitled to 
lights by means of blinds fronting a 
garden of defendant’s which he takes 
away, and opens an _ uninterrupted 
view into the garden, defendant can- 
not justify making an erection to pre- 
vent plaintiff so doing, if he thereby 
renders plaintiff's house darker than 
before). 

{a] Alteration made with consent 
of owner of servient estate.—Where 
the owner of a dominant tenement, 
in the course of rebuilding, materially 
alters his ancient lights after com- 
munication with and the implied con- 
sent of the owner of the servient tene- 
ment, the lights as altered cannot be 
interfered with by the latter. Cotch- 
ing v. Bassett, 32 Beav. 101, 55 Re- 
print 40. 

{[b] The opening of new windows 
does not necessarily work a forfeiture 
of a right to access of light and air 
to ancient windows; but the opening 
of the additional windows has been 
held to justify the owner of the servi- 
ent tenement in obstructing the an- 
cient windows, if this should be una- 
voidable in the exercise of his right to 
obstruct the new windows. Binckes 
Veebasiel. CL BIN SA324,-L0ee mel 
324, 142 Reprint 822; Davies v. Mar- 
shall, 1 Dr. & Sm. 557, 62 Reprint 491. 

43. Tapling v. Jones, 20 C. B. N.S: 
166, 106 ECL 876, 144 Reprint 1067, 
11 H. L. Cas. 290, 11 Reprint 1344, 3 
ERC 1. 

44. Scott v. Pape, 31 Ch. D. 554; 


Newson v. Pender, 27 Ch. D. 43; Eccle- 
siastical Comrs. v. Kino, 14 Ch. D. 213. 
See also Aynsley v. Glover, L. R. 10 
Ch. 283; Staight v. Burn, L. R. 5 Ch. 
163 (in both of which it was expressly 
held that Tapling v. Jones, 20 C. B. 
N. S. 166, 106 ECL 876, 144 Reprint 
LOGTs. 1 WEES Te Cass 6290p allogRepnint 
1344, 3 ERC 1, governs courts of 
equity as well as courts of law). 

45. UWeath v. Bucknall, L. R. 8 Eq. 
1 (the authority of this case-was re- 
pudiated in Staight v. Burn, L. R. 5 


Ch. 163). 
46. Colls v. Home, etc. Stores, 
Teta P1904 rAL Cs 179) 


47. Scott v. Pape, 31 Ch. D. 554; 
Fowler v. Walker, 51 L. J. Ch. 443 [aff 
49 L. J. Ch. 598]; Ecclesiastical 
Comrs. v. Kino, 14 Ch. D. 213; Ayns- 
ley v. Glover, L. R. 18 Eq. 544, 3 ERC 
19 [app dism L. R. 10 Ch. 283]; Moore 
v. Rawson, 3 B. & C. 332, 10 ECL 156, 
107 Reprint 756; Lawrence v. Obee, 3 
Campb. 514; Stokoe v. Singers, 8 HE. & 
B. 31, 92 ECL 31, 120 Reprint 12. 

48. Barnes v. Loach, 4 Q. B. D. 494; 
Greenwood vy. Hornsey, 33 Ch. D. 471. 

49. Scott v. Pape, 31 Ch. D. 554. 

{a] Alteration or even rebuilding 
will not constitute an abandonment of 
ancient lights where the new windows 
receive the same light as was previ- 
ously enjoyed. Barnes v. Loach, 4 Q. 
B. D. 494; Andrews v. Waite, [1907] 
2 Ch. 500; Scott v. Pape, 31 Ch. D. 554; 
Bullers v. Dickinson, 29 Ch. D. 155. 

50. Andrews v. Waite [1907] 2 Ch. 


00. 

[a] Identity of light the test.—The 
question whether the easement is lost 
by abandonment is to be determined 
not by consideration of identity of 
aperture or entrance for the light but 
by identity of light itself. Andrews v. 
Waite, [1907] 2 Ch. 500. See also 
infra text and note 51. 

51. Bullers v. Dickinson, 29 Ch. D. 
155. See also Andrews v. Waite, 
[1907] 2 Ch. 500 (in cases where the 
light comes to any window over the 
roof of higher buildings at an angle, 
and the building is altered by advanc- 
ing the wall in which the window is, 
the right to access of light will be 
preserved if any win@low or aperture 
in the new wall intercepts and gives 
aecess to any substantial part of the 
light which passed through the old 
window, it being immaterial that the 
new window or aperture is at a much 
higher level than the old window); 
Scott v. Pape, 31 Ch. D. 554 (no alter- 
ation in the placing of the windows 
of the dominant tenement either by 
advancing or setting back the building 
will destroy the rights so long as the 


owner of the dominant tenement can 
show that he is using through the new 
apertures in the wall of the new 
building the same or a substantial 
part of the same light which passes 
through the apertures in the old build- 
ing); Barnes v. Loach, 4 Q. B. D. 494 


(the setting back of walls in which: 


there is an easement of ancient light, 
and the opening in the walls thus set- 
ting back of new windows of the same 
size and in the same relative position 
as the former windows in the former 
wall does not destroy the easement, as 
the alteration is not of such a nature 
that the easement is substantially 
changed or the burden of the servient 
tenement materially increased). But 
see National Provincial Plate Glass 
Ins. Co. v. Prudential Assur. Co., 6 
Ch. D. 757 (holding that where the 
owner of the servient tenement builds 
a new house in a different position and 
at a considerable distance from the 
old house, and has new windows put 
into it, the mere fact that those win- 
dows are in a parallel plane at a. 
greater distance, or in a diagonal 
plane at a similar distance, does not 
make them the same windows). 


peat Aynsley v. Glover, L. R. 10 Ch. 
[a] Interim injunction.—Plaintiffs, 


owners of an ancient building which 
had numerous windows, pulled it 
down and rebuilt it. A few of the win- 
dows in the new house included the 
space occupied by ancient windows 
but were of larger dimensions; sev- 
eral others included some portion of 
the space occupied by ancient win- 
dows; and in some cases the spaces 
occupied by ancient windows were en- 
tirely built up in the new house. De- 
fendants commenced to build a house 
on the opposite side of the street 
which if completed according to the 
plans would materially interfere with 
the light coming to plaintiff’s win- 
dows. Ona motion fer an interim in- 


junction the court, holding that plain- , 


tiffs had shown an intention to pre- 
serve and not to abandon their ancient 
lights, and that there was a fair ques- 
tion of right to be tried at the hearing, 
and considering that the balance of 
convenience was in favor of granting 
an injunction rather than of allowing 
Gefendants to complete their building 
with an undertaking to pull it down 
if required to do so, granted an in- 
junction till the hearing. Newson v. 
Pender, 27 Ch. D. 43, 8 ERC 57. 

53. Aynsley v. Glover, L. R. 10 
Ch. 283. 

54 Turner v. Spencer, 1 Dr. & 
Sm. 467, 62 Reprint 457. 


———— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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- Use of new building for different purpose. The 
right to light is not affected by the fact that the build- 
ing to be erected in place of that torn down is to be 
used for a different purpose and by different persons 
from the original building.®® 

New building not yet built. Nor will the fact that 
the new building is not yet built prevent the granting 
_of an injunction to restrain an adjoining landowner 
from building on his own ground so as to obstruct 
the lights of the building to be erected, where such 
erection is to be accomplished without delay.*® 

Diminution of windows. On the other hand an in- 
ereased burden on the servient tenement is imposed 
by a diminution in the size and number of the win- 
dows through which the light passes.>7 

Hasement lost where identity of light cannot be 
shown. Where, in the alteration or rebuilding of 
the dominant tenement, evidence of the former posi- 


tion of the windows has not been preserved, so that - 


the identity of the light previously enjoyed cannot 
be established, the right is lost.58 

[§ 169] b. American Rule. In America it has 
been held that where the owner of a building had 
an easement of light and air from an adjoining lot 
the easement will not be abandoned nor destroyed 
by alterations made in the windows of the building 
which did not substantially change either the size or 
location of the windows,°® or where an old building 
is torn down and a new one is erected in its stead 
in which a window occupies substantially the place 
as was occupied by the window in the old build- 
ing.®° The rule is otherwise, however, where there 
is a substantia} change in the location of the windows 
resulting from the raising of the building,** or where 
the owner of an easement of air, light, and vision, 
ereated by a restrictive building covenant, has made, 
or permitted, permanent erections which substan- 
tially intercept the air, light, and vision from and 
over his lot.*? It has also been held that an easement 
was terminated in so far as an annex to the building 
was concerned by the razing thereof and the erection 
of another without reference to any feature of the 
one destroyed, and without preservation of evidence 
of the situation of the old windows or doors, so that 
it could not be determined whether any aperture cor- 
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responded with any previous one, either in location 
or office.®* 

In Louisiana in order that closing up windows may 
operate to extinguish an easement of light and air, 
the obstructing works must be of a permanent and 
solid kind so as to present an absolute obstacle to 
every kind of exercise of the servitude.®* Nailing 
boards across the windows is not sufficient to have 
this effect.® 

[§ 170] J. Change of Location of Way. The 
right of an individual to a passway when properly 
acquired by prescriptive use is not lost by shght 
changes which make little difference in the passway 
or its use,°® but it 1s, otherwise where a new passway, 
without closing the old and long-used one, is opened 
leading from it, having new termini and a wholly 
different course.®* Acquiescence of the owner of a 
passway in temporary changes of location for the 
convenience of the owner of the servient estate does 
not operate as an abandonment of the original way ;°8 
nor does such acquiescence prevent the claimant of 
the easement from asserting his claim of right based 
upon an adverse use.®® So it has been held that the 
fact that the owner of the servient tenement has 
previously, for his own convenience, somewhat shift- 
ed the location of the way is not a defense in an 
action to confirm the way.’° Changing the locality 
of the way from time to time by the agreement of the 
respective owners does not destroy the right to the 
way." So if the owner of land over which there is 
a prescriptive right of way opens another way with 
the consent of those entitled to the easement, and the 
new way is used for the prescriptive period of twenty 
years, he cannot discontinue the new way without 
restoring the old one;’? and if he removes a bridge 
on the new way, those to whom the easement belongs 
may rebuild the bridge or fill in the same, unless the 
old way is restored to the owner of the servient 
estate. 

[§ 171]: K. Cessation of Purpose or Necessity— 
1. Ways of Necessity. While a right of way of ne- 
cessity continues until some other lawful way has 
been acquired,’* and ordinarily cannot be extin- 
guished so long as the necessity continues to exist,75 
nevertheless a way of necessity ceases as soon as the 


55. Ecclesiastical Comrs. v. Kino, 59. Fowler v. Wick, 74 N. J. Ea. 67. Bridwill v. Weltner, 173 Ky. 
144 Ch. D. 213. 603, 70 A 682. 847, 191 SW 683. 

56. Staight v. Burn, L. R. 5 Ch.| 60. Salem City Nat. Bank v. Van|_ 68. Peck v. Loyd, 38 Conn. 566; 
163; Ecclesiastical Comrs. v. Kino,| Meter, 59 N. J. Eq. 32, 45 A 280 [aff|; Boyd v. Morris, 106 SW 867, 32 KyL 
14 Ch. D. 2138. 61 N. J. Ba. 674, 47 A 1131]. 642; Chenault v. Gravitt, 85 SW 184, 

57. Gale Hasem. (8th ed) p 547; 61. Johnson v. Hahne, 61 N. J.|27 Kyl 403. 

Ankerson vy. Connelly, [1907] 1 Ch.| mq. 438, 49 A 5. [a] No presumption of abandon- 
678. if [a] Reason for rule.—This is on|ment arises where consent to the 
[a] Operating as an abandon-|the theory that any substantial] obstruction of a way is given on con- 


-‘ment.— Where, aside from the altera- 
tions made in the servient tenement 
by its owner, the erection of new 
buildings would not have amounted 
to a nuisance as obstructing ancient 
lights, the owner of the servient 
tenement must be taken to have 
abandoned so much of the ancient 
lights as was lost by the altera- 
tions made in the servient tenement. 
Cowper v. Milburn, 52 Sol. J. 316. 
. See also Ankerson v. Connelly, [1907] 
1 Ch. 678 (where before the re- 
building of premises having ancient 
lights a partial interference with 
these lights by the owner of the 
servient tenement would not be suffi- 
cient to entitle the owner of the 
dominant texement to an injunction, 
the same amount of interference, 
even though completely blocking up 
the remnant of ancient light left 
after the rebuilding, will not be an 
actionable wrong to be restrained by 
injunction). 

53. Pendarves v. Monro, [1892] 1 
Ch. 611; Scott v. Pape, 31 Ch. D. 554; 
Fowler v. Walker, 51 L. J. Ch. 4438 
{aff 49 L. J. Ch. 598]. 


change in the location of a window 
must be necessarily a substantial 
change in the burden on the servient 


tenement. Johnson v. Hahne, 61 N. 
J. Hq. 438, 49 A 5. See-also supra § 
167. 


62. Lattimer v. Livermore, 72 N. 
Y. 174 [aff 6 Daly 501]. 

63. Fowler v. Wick, 74 N. J. Eq. 
603, 70 A 682. 

64. Rev. Civ. Code (1900) art 820. 

65. Taylor v. Boulware, 35 La. 


“Ann. 469; Lavillebeuvre v. Cosgrove, 


LS Mivaae Anns nace. 

66. Bridwill v. Weltner, 173 Ky. 
847, 191 SW 633; Cincinnati Southern 
R. Co. v. Slaughter, 104 SW 293, 31 
KyL 894, 

[a] Thus where the users of a 
passway adjoining a woodland went 
through the woods for a short dis- 
tance selecting the way they thought 
most direct and convenient, leaving 
the general course of the passway 
unchanged, the right of passway re- 
mained unchanged as originally a.c- 
quired. Salnon v. Martin, 156. Ky. 
309, 160 SW 1058. 


dition that the owner may use an- 
other way around the obstruction. 
Peck v. Loyd, 38 Conn. 566. 

69. Boyd v. Morris, 106 SW 867, 
32 Kyl 642. 

70. Berkey, etc., Furniture Co. v. 
Valley City Milling Co., 194 Mich. 
234, 160 NW 648. 

71. / Dixon. Cross, 4). Ontast ope 
See also Hall v. Hall, 106 Me. 889, 
76 A 705 (a right of way excepted 
from a conveyance to give grantor 
access to a road from retained land 
was not extinguished by the erec- 
tion of a building across the way, 
where another route was substituted 
apparently by mutual agreement and 
acquiesced in for twenty-five years). 

72. Hamilton. v. White, 5 N. Y. 9 
[aff 5 Barb. 60]. 

73. Hamilton v. White, 5 N. Y. 9 
[aff 4 Barb. 60]. 


74. Sweezey v. Vallette, 37 R. I. 
51, 90 A 1078. 
75. Blum v. Weston, 102 Cal. 362, 


36 P 778, 41 AmSR 188; Proudfoot 
v. Saffle, 62 W. Va. 51, 57. SH 256, 12 
LRANS 482. 
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necessity to use it ceases.7° Ifthe owner of a way of 
necessity acquires other property of his own over 
which he may pass,’? or if a publie way is laid out 
which affords access to his premises,’® or if a new 
way is established by a judgment in partition,’® the 
right to a way of necessity ceases; and the fact that 
a former way of necessity continues to be the most 
convenient way will not prevent its extinguishment 
when it ceases to be absolutely necessary.®° 
ever, in order to operate as an extinguishment of the 
way it must appear that the outlet by means of the 
new way is reasonably sufficient to the beneficial en- 


joyment of the dominant estate.®+ 


vocable permission to use a way over the land of 
another person will not extinguish the right.6? The 
rule that the right ceases with necessity has no ap- 


76. Cal.—Cassin v. Cole, 153 Cal. 
677, 96 P 277; Blum v. Weston, 102 
Ca s627 36) Firs.) 4 Ams ols, 
KID DEV OUrtisn dl Caleoo sl lie 87918 
Carey v. Rae, 58 Cal. 159. 

Conn.—Seeley v. Bishop, 19 Conn. 
128; Pierce v. Selleck, 18 Conn. 321; 
Collins v. Prentice, 15 Conn. 39, 38 
AmD 61. 

Ill.—Oswald v. Wolf, 129 Ill. 200, 


21_ NE 839. 
Shuttlefield, 146 


Iowa.—Rater v. 
Iowa 512, 125 NW 235, 44 LRANS 
104 Ky. 


101. 

Ky.—Estep v. Hammons, 

144, 46 SW 715, 20 KyL 448; Bene- 
eas v. Johnson, 42 SW 335, 19 KyL 

Me.—Whitehouse v. Cummings, 83 
Me. 91, 21 A 748, 22 AmSR 756. 

Md.—Oliver v. Hook, 47 Md. 301. 

Mass.—Hart v. Deering, 222 Mass. 
407, 111 NE '37; Morse v. Benson, 
151 Mass. 440, 24 NE 675; Schmidt 
v. Quinn, 136 Mass. 575; Viall v. 
Carpenter, 14 Gray 126; Baker v. 
Crosby, 9 Gray 421. 

Mich.—Ann Arbor Fruit, etc., Co. 
v. Ann Arbor R. Co., 136 Mich. 599, 
99 NW 869, 66 LRA 4381. 

N. H.—Haserick v. Boulia-Gorrell 
Co., 77 N. H. 121, 88 A 998; Abbott 
v. Stewartstown, 47 N. H. 228. 

N. Y.—Palmer v. Palmer, 150 N. 
Y. 139, 44 NE 966, 55 AmSR 653 [rev 
71 Hun 30, 24 NYS 613]; Ogden v. 
Jennings, 62 N. Y. 526; Bauman v. 
Waener, 146 App. Div. 191, 130 NYS 
1016; Hines v. Hamburger, 14 App. 
Div. 577, 43 NYS 977; Empire Bridge 
Co. v. Larkin Soap Co., 59 Misc. 46, 
109 NYS 1062; Wheeler v. Gilsey, 35 
HowPr 139; New York L. Ins., etc., 
Co. v. Milnor, 1 Barb. Ch. 353. 

Pa.—Delevan vy. Champlin, 4 Lack 
Jur 259. 

R. I.—Sweezey v. Valette, 37 R. I. 
61, 90 A 1078. 

Tex.—Alley v. Carleton, 29 Tex. 
74, 94 AmD 260; Sassman v. Collins, 
53 "Tex. Civ. A. 71, 115 SW 337. 

Eng.—Holmes v. Goring, 2 -Bing. 
76, 9 ECL 488, 130 Reprint 233; Pom- 
fret v. Ricroft, 1 Saund. 321, 85 Re- 
print 454. 

[a] Reason for rule.-—“‘This way 
of necessity, is a way of new crea- 
tion by operation of law, and is only 
provisional; for it is only brought 
into existence from the necessities 
of the estate granted, and continues 
to exist only so long as there may 
be a necessity for its use.” Oliver 
v. Hook, 47 Md. 301, 309. 

{b] The fact that in a conveyance 
of the servient estate it is stated 
that the estate is subject to a right 
of way, which right of way is a way 
of necessity, will not eniarge the 
right of the owner of the way, which 
will cease aS soon as the way is no 
longer necessary. New York Car- 
bonic Acid Gas Co. v. Geysers Nat- 
ural Carbonic Acid Gas. Co., 72 App. 
Div. 304, 76 NYS 46 [rev 35 Misc. 
668, 72 NYS 354, and aff 103 App. 
Div. 598 mem, 92 NYS 1135 mem, 
(aff 184 N. Y. 588 mem, 77 NE 1192 
mem) ]. 

77. Conn.—Smith v. 
Conn. 585, 


Tarbox, 6. 
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[§ 172] 


And a mere re- 
inates as soon 


Tll.—Oswald v. Wolf, 129 Ill. 200, 
21 NE 839. 

Md.—Oliver v. Hook, 47 Md. 301. 

Mass.—Viall v. Carpenter, 14 Gray 
126; Baker v. Crosby, 9 Gray 421. h 

N. Y.—New York Carbonic Acid 
Gas Co. v. Geysers Natural Carbonic 
Acid Gas Co., 72 App. Div. 304, 76 
NYS 46 [rev 35 Misc. 668, 72 NYS 
354]; New York L. Ins., etc., Co. v. 
Milnor, 1 Barb. Ch. 353. : 

Pa.—Delevan v. Champlin, 4 Lack 
Jur 259. ; d 

Eng.—Holmes v. Goring, 2 Bing. 
76, 9 ECL, 488, 130 Reprint 233. 

But see Estep v. Hammons, 104 
Ky. 144, 148, 46 SW 715, 20 KyL 448 
(“Nor do we think this right of way 
[arising by implication from necessi- 
ty] that passes as appurtenant to the 
land would be lost or affected if the 
purchaser should purchase him an 
outlet over the lands of others. The 
right of way easement, being appur- 
tenant to and running with the land, 
is a part of it, and can only be ex- 
tinguished by merger of the two 
estates or by other process known 
to the law to devest real estate’’). 

fa] The fact that the owner of 
the way has become a tenant in com- 
mon of land over which access to 
his premises might be had will not 
extinguish his right to a way of ne- 
cessity. Palmer v. Palmer, 150 N. 
Y. 1389; 44 NE 966, 55 AmSR 653 [rev 
71 Hun 30, 24. NYS 613]. 

78. Rater v. Shuttlefield, 146 Iowa 
512, 125 NW 235, 44 LRANS 101; 
Haserick v. Boulia-Gorrell Co., 77 N. 
H. 121, 88 A 998; Abbott v. Stewarts- 
town, 47 N. H. 228; Sassman v. Col- 
lins; 53 tex, Civ, AS i415 TiS SW3i7e 

[a] If the way established is not 
public, but a mere private way for 
the accommodation of the owners of 
the premises on which it is located, 
the right will not be extinguished. 
Palmer v. Palmer, 150 N. Y. 139, 44 
NE 966, 55 AmSR 653 [rev 71 Hun 
30, 24 NYS 613]. 

79. Carey v. Rae, 58 Cal. 159. 

80. Cassin v. Cole, 153 Cal. 677, 
96 P 277; Blum vy. Weston, 102 Cal. 
362, 36 P 778, 41 AmSR 188; Pierce 
v. Selleck, 18 Conn. 321. 

81. Hart v. Deering, 222 Mass. 
407, 111 NE 387 (although after an 
easement of necessity came into ex- 
istence a new street was laid out, 
by which the dominant estate had 
a way less than six feet wide, the 
easement of necessity was not de- 


stroyed, such way not being suffi- 
cient). 
82. Sweezy v. Valette, 37 R. I. 51, 


90 A 1078. 

83. Ala.—Lide v. Hadley, 36 Ala. 
627, 76 AmD 3388. 

Conn.—Myers v. Dunn, 49 Conn. 71. 

Ky.—Johnson y. Allen, 110 SW 851, 
33 KyL 621. 

Mass.—Parsons v. New York, etc., 
R. Co.,.216 Mass. 269, 103 NE 693; 
so ae Mills v. Mason, 120 Mass. 


N. J.—Perth Amboy Terra Cotta 
Cor vi “Ryant 687 Ne Ise PaaS ew 
699; Camp v. Whitman, 51 N. J. Eq. 
467, 26 A> 917. 


[§§ 171-172 


plication to ways acquired by express grant®* or by 
prescription ;** and under these cireumstances the 
right to the way cannot be defeated by showing that 
the owners have another convenient and accessible 
way of going to and from their premises.*® Also a 
right of way acquired by grant,8° or by preserip- 
tion®? is in no way affected by the fact that its owner 
has a permissive use of a right over other lands to a 


2. Easement for a Particular Purpose. 
Although a contrary conclusion has been reached,** 
it generally has been held that if an easement is 
granted for a particular purpose the right term- 


as the purpose for which it was 


granted ceases to exist.8® So if the purpose is aban- 


Oe orn es v. Hibbs, 24 Oh. Cir. 


CE , 

R. I.—Abney v. Twombly, 39 R. I. 
304, 97 A 806. 

84. Johnson yv. Allen, 110 SW 851, 
33 KyL 621; Chenault v. Gravitt, 85 
Sw 184, 27 KyL 403; Benedict v. 
Johnson, 42 SW 335, 19 KyL 937; 
Crounse v. Wemple, 29 N. Y..540. 


85. See cases supra notes 83, 84. 
86. Lide v. Hadley, 36 Ala. 627, 
76 AmD 338. 


87. Goldberg v. Cleveland, 111 SW 
682, 33 KyL 953; Anderson v. South- 
worth, 76 SW 391, 25 KyL 776. 

88. Hennen v. Deveny, 71 W. Va. 
629, 77 SE 142, LRA1917A 524, 

89. U. S—In re Oak Leaf Coal 
Co. 225. Med. “126. 

Ind.—Freedom v. Norris, 128 Ind. 
377, 27 NE 869. 

lowa.—Chicago,- ete. R., Co. ve 
Sioux City Stockyards Co., 176 Iowa 
659, 158 NW 769, 772 [cit Cyc]. 

Ky.—Long v. Louisville; 98 Ky. 
67, 32 SW 271, 17° KyL 642. See 
Beard v. Mason, 130 Ky. 497, 113 SW 
473 (where, however, the circum- 
stances were held not such as to tere 
minate the purpose). 

Me.—Blake v. Clark, 6 Me. 436. 

Mass.—Cotting v. Boston, 201 
Mass. 97, 87 NE 205; Gray v. Cam- 
bridge, 189 Mass. 405, 76 NE 195, 2 
LRANS 976; Hoffman v. Savage, 15 
Mass. 130. 

Mich.—Day v. Walden, 46 Mich. 
575, 10 NW 26. 

N. Y.—Clarke v. Keating, 183 App. 
Div. 212, 170 NYS 187; Title Guaran- 
tee, etc., Co. v. Juvenile Asylum, 133 
App. Div. 529, 118 NYS 302; Lawson 
v. Murden, 60 Misc. 163, 112 NYS 140. 

N. C.—Atlantic, etc., R. Co. v. Way, 
172 N. C. 774, 90 SE 937, 939 [cit Cyc]. 

Or.—Hahn vy. Baker Lodge No. 47, 
21 Or. 30, 27 P 166, 28 AmSR 1723; 
13 LRA 158. 

Eng.—National Guaranteed 
ure Co., \Ltd. v. Donald, 4 H. & N. 
8, 157 Reprint 737. 

[a] Thus (1) a reservation in a 
deed of a right to build railroads 
for use in mining ceases when the 
lands of the grantor are no longer 
used for mining purposes. In re Oak 
Leaf Coal Co., 225 Fed. 126. (2) An 
easement in adjoining premises, so 
far as might be necessary to main- 
tain a house, would not survive the 
removal of such house. Lawson v. 
Murden, 60 Misc. 163, 112 NYS 140. 

[b] Water for operating mill.— 
An easement to take water on one 
tenement to be used for operating a 
mill on another, when created as an 
easement appurtenant to the mill 
and not to any described parcel of 
land, is lost when the mill goes to 
decay or is destroyed and not rebuilt. 
Day _v. Walden, 46 Mich. 575, 586, 
10 NW 26 (“Like the natural phe- 
nomenon of the shadow cast by a 
substance, it vanishes when the sub- 
stance disappears. It ‘must neces- 
sarily expire with the principal, and 
cease when that ceases’’’). 

[c] When commerce ceases an 
easement for landing and for access 
to a river for the purpose of carry- 
ing on commerce on the river ceases. 


Man- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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doned.°° or its accomplishment is rendered impos- 


sible,® the right is extinguished. 
{§ 173] 
Tenement.°? 


estate may extinguish an easement.%* 
easement has been granted in a particular building 
of another, which does not involve any interest in 
the soil apart from the building, the easement is 
extinguished by the destruction of the building, for 
the obvious reason that nothing remains upon which 
it can operate.°> However, an easement may survive 
a partial destruction of the servient tenement if 
there is anything remaining upon which the dominant 
And if the easement is of 
such a nature that its enjoyment is not wholly de- 


tenement may operate.°® 


Freedom vy. Norris, 128 Ind. 377, 27 
NE 869. 

[d] Where deed reserved right of 
way to burial ground for grantor’s 
family, after such purpose became in- 
effective by lawful removal of all the 
bodies, no member of the family re- 
tained any burial privileges or ap- 
purtenant right of way. Clarke v. 
Heating, 183 App. Div. 212, 170 NYS 


[e] A right of way assigned to a 
dowager over land of her husband 
with her dower, ceases with the es- 
tate in dower. Hoffman v. Savage, 15 
Mass. 130. 

{[f] Conveyance conferring right 
to terminate on grantor.—(1) Where 
a deed conferred the use of a pass- 
way “so long as it shall be used as 
a passageway” the words “so long 
as” implied a limitation of the grant 
and conferred the right to terminate 
the use on the grantor. Reese How- 
ell Co. v. Brown, 48 Utah 142, 158 P 
684. (2) Where defendant railway 
company, in granting land, granted 
plaintiff an easement over its tracks 
until a highway should be opened in 
that vicinity giving plaintiff an equal- 
ly direct and convenient access to 
his property, the construction of a 
viaduct on a street several blocks 
away which was not so convenient 
for plaintiff’s business was not a 
compliance with the condition sub- 
sequent warranting defendant in ob- 
structing the easement. Progress 
Press Brick, etc:, Co. yv. St: Louis, 
etc., R. Co., 251 Mo. 606, 158 SW 588. 

{g] Effect of rebuilding destroyed 
structures.—Where plaintiff's grant- 
or granted defendant an easement 
over certain land for the laying of 
certain pipes to convey water from a 
pond to certain city reservoirs on a 
designated street, the destruction of 
the reservoir did not terminate the 
easement, the city being thereafter 
entitled to erect a new reservoir on 
the same site. Gray v. Cambridge, 189 
Mass. 405, 76 NE 195, 2 LRANS 976. 

90, Cal.—California, Ste be COuly- 
Mecartney, 104 Cal. 616, 38 P 448. 

Iowa.—Chicago, etc., R. Co. v. Sioux 
City Stockyards Co., 176 Iowa 659, 
158 NW 769. 

3 Mass.—Bangs v. Potter, 135 
45. 

N. H.—Batchelder v. State Capital 
Bank, 66 N. H. 386, 22 A 592. 


Mass. 


Pa,—Riefler v. Wayne, etc., Power 
Co., 232 Pa. 282, 81 A 300 
[a] Tllustration.— “The right of 


way” for a railroad “is in the nature 
of an easement, and is acquired only 
for the purpose of. the railroad. When 
the road is abandoned or removed 
from the strip of land over which the 
railroad has a right of way the land 
is discharged of the burden. The 
right of way no longer exists.” Cali- 
fornia, etc., R. Co. v. Mecartney, 104 
Cal. 616, 623, 38 P 448. 

91. Chicago, etc., R. Co. v. Sioux 
City Stockyards Co., 176 Iowa _ 659, 
158 NW 769;.Mussey v. Union Wharf 


Co., 41 Me. 34; Gray v. Cambridge, 
189 Mass. 405, 76 NB 195, 2 LRANS 
976; Central ‘Wharf, etc., Corp. v. 


India Wharf, 123 Mass, 567. 

[a] An easement of an open dock 
and, common passageway for ships is 
extinguished by the laying out of a 


Removal or Destruction of Servient 
Removal or destruction of the servient 
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pendent upon the building with which it is con- 


nected, and the reasons for its existence do not cease 


Where an 


ially increased.” 


street and the filling up of the dock 
by the city under statutory authority. 
Central Wharf, etc., Corp. v. India 
Wharf, 123 Mass. 561. 

92. Effect as to party wall see 
Party Walls [30 Cyc 779]. 

93. See infra this section. 

fa] Thus (1) where a piece of 
land subject to an easement is washed 
away by the encroachment of a river 
the easement is extinguished. Weis 
v. Meyer, 55 Ark. 18, 17 SW 339. (2) 
And it has been held that an ease- 
ment consisting of ‘‘the right and 
privilege of using water” from a par- 
ticular well is extinguished when the 
well is justifiably abandoned and 
destroyed by the owner _ thereof. 
Smith v. Margerum, 21 Pa. Co. 209. 


94. .Cal.—Cohen v. Adolph Kutner 
COLT Cale 26925171 ee 424 RA 
1918D 410. 


Ind.—Shirley v. Crabb, 138 Ind. 200, 
37 NE 130, 46 AmSR 376. 

Iowa. —Reynolds Vv. . Union Sav. 
Bank, 155 Iowa 519, 136 NW 529, 49 
LRANS 194. 

Me.—Bonney v. Greenwood, 96 Me. 
335, 52 A 786; Ballard v. Butler, 30 
Me. 94. 

Minn.—Brechet v. Johnson Hard- 
ware Co., 139 Minn. 436, 439, 166 NW 
Boe a Sales 691 [quot Cyc]. 

Nebr.—Bowh v. Richards, 81 
vie 764, 116 “Nw 677, 19 LRANS 


N. H.—Bartlett v. Peaslee, 20 N. H. 
547, 51 AmD 242 
Or.—Hahn v. Baker Lodge No. 47, 
21 Or. 30, 27 P 166, 28 AmSR 7238, 13 
LRA 158. 
82 Vt. 


Vt.—Percival 
531, 74 A 321. 

[al Thus (1) a grant of the right 
to use the hall or stairway of a cer- 
tain building gives no interest in the 
soil which will survive a destruction 
of the building, and the right ceases 
whenever the building is destroyed 
without the fault of the owner of the 
servient estate. Cohen v. Adolph 
Rutnerv@o. ii Cale 5920) lid: Pe 4 
LRA1918D 410 (destruction of build- 
ing by fire); Shirley v. Crabb, 138 Ind. 
200, 37 NE 130, 46 AmSR 376; Bonney 
v. Greenwood, 96 Me. 335, 52 A 786; 
Brechet v. Johnson Hardware Co., 139 
Minn. 436, 439, 166 NW 1070, LRA 
1918D 691 [quot Cyc]; Douglas v. 
Coonley, 84 Hun 158, 32 NYS 444 [rev 
on other grounds 156 N. Y, 521, 51 
NE 283, 66 AmSR 580]. (2) And the 
owner of the easement will not ac- 
quire any right in any new building 
which may “be erected in the place of 
the one destroyed. Brechet v. John- 
son Hardware Co., supra [quot Cyc]; 
Douglas v. Coonley, supra. 

[b] The grant of a right to grind 
at a certain mill does not impose 
upon the grantor the duty of keeping 
the mill in repair, and the right 
terminates whenever the mill can no 
longer be used. Bartlett v. Peaslee, 
20 N. H. 547, 51 AmD 242. 

Bonney v. Greenwood, 96 Me. 
835, 52 A 786. 

96. Keokuk Electric R., etc. Co. 
v. Weisman, 146 Iowa 679, 126 NW 
60; Bonney v. Greenwood, 96 Me. 335, 
52 A’ 786; Citizens’ Blectric Co. v. 
Davis, 44 Pa. Super. 138. 

{a} Thus (1) an easement of right 
of way across adjoining premises is 


v. Williams, 


with the destruction of the building, the right will 
not be extinguished.” 

[§ 174] M. Forfeiture for Misuser. 
to an easement is not lost by using it in an unauthor- 
ized manner®® or to an unauthorized extent,®® unless 
it is impossible to sever the increased burden so as. 
to preserve to the owner of the dominant tenement 
that to which he is entitled, and to impose upon the 
servient tenement only that burden which was origin- 
ally imposed upon it without the obligation attempted 
to be imposed upon it by alterations.+ 
pecially applicable where the servitude is not mater- 


The right 


The rule is es- 


Such a misuser does not authorize 


not terminated by the destruction by 
the elements of a flight of steps in 
the right of way. “The substantial 
rights of the plaintiff go much beyond 
the right to use the mere flight of 
steps.” Keokuk Electric R., ete., Co. 
v. Weisman, 146 Iowa 679, 689, 126 
NW 60. Q) Where a deed of parti- 
tion of land reserves to all the parties 
thereto a right of way over an exist- 
ing plank road on the land divided, 
the mere destruction of the planks by 
a flood and the failure to replace them 
does not extinguish the easement, and 
this is especially so where the ‘deed 
contains a mutual covenant for re- 
pairs. Citizens’ Hlectrie Co. v. Davis, 
44 Pa. Super. 

97. Hottell v. Farmers’ Protective 
Assoc., 25,Colo. 67, 538 P3827, 71 AmSR 
109; Bangs v. Parker, 71 Me. 458; 
Chew v. Cook, 39 N. J. Eq. 396. 

fa] Thus (1) a prescriptive right 
to use a certain way as a means of 
access to a lot on which a building is 
situated is not lost by a destruction 
of the building. Chew v. Cook, 39 N. 
J. Eq. 396. (2) Nor will a right of 
way by express grant to a certain 
building be so extinguished, where it 
does not appear that it was intended 
exclusively for the benefit of the par- 
ticular building named. Bangs v. 
Parker, 71 Me. 458. 

{b] The easement is merely sus- 
pended and will be revived in case 
the building is rebuilt, although there 
may be no obligation on the part of 
the servient owner to rebuild. Hot- 
tell v. Farmers’ Protective Assoc., 25 


Colo. 67, 53 P 327, 71 AmSR 109. 
a deh Ky.—o’ Banion v. Cunningham, 
ee ae 322, 182 SW 185, AnnCas1917 
7Mass.—Mendell v. Delano, 7 Metc. 
il 
N. H.—Olecott v. ee. 59aN- 


H. 154, 47 AmR 184 
N. J.—Fowler v. Wick, 74 N. J. Eq. 
es 70 A 682. 

Y.—Roby v. New York Cent., 
piste IR Cos 14a 2 teNC wie CO moo NE 
1053; McMillan v. Cronin, 75 N. Y. 
474; Gallupville Reformed Church v. 
Schoolcraft, 65 N. Y. 134 [rev 5 Lans. 
206]; McCullough v. Broad Exch. Co., 
101 App. Div. 566, 92 NYS 533 [aft 
184 N. Y. 592 mem, 77 NE 1183 mem]. 

Vt.—Deavitt v. Washington County, 
(0 IVt 1566, 53 Al 563. 

W. Va. — Sharp v. Kline, 95 SE 441. 

99. McTavish v. Carroll, 13 Md. 
429; Roby v. New York Cent., etc., 
Re Cos, L4a2eN. Yee wie; 36) GN L068): 
McCullough v. Broad Exch. Co., 101 
ADD: Div. 566, 92 NYS’ 533 [aft 184 

Y. 592 mem, 77 NE 1183 mem]; 
Walker v. Gerhard, 9 Phila. (Pa.) 116. 
Contra Smith vy, ‘Margerum, oil eae 
Co. 209. 

pe O’Banion v. Cunningham, 168 
Ky. 322, 182 SW 185, AnnCas1917A 
1017; McNeal v.:Talbott, 7 KyL 604; 


Ankerson vy. Connelly, [1906] 2 Ch. 
544 [aff [1907] 1 Ch. 678]. 

2. Mass.-—Cowell v. Thayer, 5 
Metc. 253, 38 AmD 400; Biglow v. 


Battle, 15 Mass. 313. 
N. H.—Olcott v. Thompson, 59 N. 
H. 154, 47 AmR 184; Whittier v. Co- 


pe Mfg. Co., 9 N. H. 454, 32 AmD 
N. J.—Fowler v. Wick, 74 N. J. 


Eq. 603, 70 A 682; Salem City Nat, 


956: ~ [19 Crd] 


the owner of the servient estate to prevent a further 
use of the easement by erecting obstructions,? or by 
restraining the owner of the easement by force or 
violence,* the proper remedy being an action for 
damages ;° or for an injunction if the remedy at law 


is inadequate.® 


[§ 175] N. Recovery of Damages for Invasion 
The recovery of damages for the inva- 
sion of an easement does not operate either before or 
after satisfaction of the judgment as an extinguish- 
It is merely an indemnity 


of Hasement. 


ment of the easement.” 


EASEMENTS 


easement.® 


[§§ 174-176 


[§ 176] 0. Adverse Possession—1. In General. 
The right to an easement may be lost by an occupa- 
tion on the part of the servient owner adverse to, and 
inconsistent with, the right claimed, in connection 


with the nonuser by the owner of the easement,® if 


by statute. 


for a past wrong leaving unaffected the right to the 


Bank v. Van Meter, 59 N. J. Eq. 32, 
sea 280 [aff 61 N. J. Eq. 674, 47 A 
N. Y.—Dempsey v. Kipp, 61 N. Y. 
462 [rev 62 Barb. 311]. 
Eng.—Harvey v. Walters, L. R. 
SaCues wl 62: 

fa] Rule applied.—(1) An _ in- 
crease in the length of elevated rail- 
road trains, their number, change in 
the motive power to electricity, and 
as an incident thereto, the laying of a 
third rail and building of a walk by 
the side of the elevated structure, are 
not such an increase in the user or 
change of its character as to be 
deemed an abandonment of rights 
under the original entry. Betjemann 
v. Brooklyn Union El. R. Co., 127 App. 
Div. 88, 111 NYS 567 [aff 196 N. Y. 
508 mem, 89 NE 1096 mem]; Bremer 
v. Manhattan R. Co., 191 N. Y. 333, 84 
NE 59. (2) An easement for light 
and air will not be extinguished by 
tearing down the building to which it 
is appurtenant for the purpose of 
erecting a new one, where it appears 
from the plans of the new building 
that a window will be in substantially 
the same place as was the window of 
the old building. Salem City Nat. 
Bank v. Van Meter, 59 N. J. Ea. 32, 
45 A 280 [aff 61 N. J. Eq. 674, 47 A 


n Ga bea 

8. Mendell v. Delano, 7 Metc. 
(Mass.) 176; iad v. Gerhard, 9 
Phila. (Pa.) 1 

[a] An Lapeapee use of an appur- 
tenant easement of way does not for- 
feit the title thereto or justify total 
obstruction thereof. Sharp v. Kline, 
(CW. Va.) 95 SE 441. 

4 McMillan v. Cronin, 75 N. Y. 474 
(so held where one having a right of 
way over the lands of another subject 
to gates removes the gates, the view 
being taken that this does not work 
such an immediate and absolute for- 
feiture as to justify the use of force 
on the part of the owner of the ser- 
vient tenement to the extent of an 
assault and battery to prevent the use 
of the way). 

5. Mendell v. Delano, 7 Metce. 
(Mass.) 176; McMillan v. Cronin, 75 
N. Y. 474; Walker v. Gerhard, 9 Phila. 
(Pa.) 116. 

6., O’Banion v. Cunningham, 168 
Ky. 322, 182 SW 185, AnnCas1917A 
1017; Kiefer v. Graham, 17 Pa. Co. 
361. See also Delahoussaye v. Lan- 
dry, 3 La. Ann. 549 (where the court 
restricted the enjoyment of the ease- 
ment to the purposes originally con- 
templated). 


7. Pond v. Metropolitan El. R. Co., 
ae N. Y. 186, 19 NE 487, 8 AmSR 

8. Pond v. Metropolitan El. R. Co., 
ae N. Y. 186, 19 NE 487, 8 AmSR 

7 hr 

9. U. S.—Wall v. U. S. Min. Co., 


239 Fed. 90, 152 CCA 140. 

Ala.—Roden v. Capehart, 195 Ala. 
29, 70 S 756; Jesse French Piano, etc., 
Co. v. Forbes, 129 Ala. 471, 29 S 683, 
87 AmSR 71. 

Cal.—Gartlan v. Hooper, 177 Cal. 
414, 170 P 1115; Currier v. Howes, 103 
Cairn 43i, 31) 621; ‘San. Francisco? vy; 
Main, 23 Cal. A. 86,137 P 281. 

Conn.—Goodwin v. Bragaw, 87 
Conn. 31, 86 A 668; New York, etc., R. 
Co. v. Cella, 86 Conn. 275, 85 A 521. 

Ga.—Wimpey v. Smart, 137 Ga. 95, 
73 SE 586. 

Tll.—Swedish Evangelist Lutheran 


Church v. Jackson, ae8 Ill. 506, 82 
NE 348; Illinois Cent. Co. v. Moore, 
160 fll. 9, 43 NE 364; itiineis Cent. R. 
Coie Houghton, 126 Tll. 233, 18 NE 
301, 9 AmSR 581, 1 LRA 21 oF 

Ind. —McKinney v. Lanning, 139 
Ind, 170, 38 NE 601. 

Ky.—Skages v. Carr, 178 Ky. 849, 
200 SW 27; Hook v. Joyce, 94 Ky. 
450, 22 Sw iGbileel5 Kyle 387,20 Tok 
96; Louisville R. Co. v. Quinn, 94 Ky. 
310, 22 SW 221, 15 KyL 83. 

Me.—Adams v. Hodgkins, 109 Me. 
361, 84 A 530, 42 LRANS 741. 

Md.—Baugh v. Arnold, 123 Md. 6, 
91 A 151, 153 [cit Cyc]; Canton Co. v. 
Baltimore, 106 Md. 69, 78, 66 A 679, 
67 A 274, 11 LRANS 129’ [cit Cyc]; 
Wright v. Freeman, 5 Harr. & J. 

Mass.—New York, etc., R. tio is 
Benedict, 169 Mass. 262, 47 NE 1027; 
Smith v. Langewald, 140 Mass. 205, 
4 NE 571; Chandler y. Jamaica Pond 
Aqueduct Corp., 125 Mass. 544; Jen- 
nison v. Walker, 11 Gray 423. 

N. J.—Horner v. Stillweil, 35 N. J. 
L. 307; Suppiee v. Cohen, 81 N. J. 
Eq. 500, 86 A 366 [aff 80 N. J. Hg. 83, 
83 A 373]; Mason v. Ross, 75 N. J. Eq. 
136, 71 A 141 [rev on other grounds 
T7sN: J. Bg. 527, (7 A 44]; Carlisle v. 
Cooper, 19 N. J. Eq. 256 [aft 21 N. J. 
Eq. 520]. 

N. Y.—Hennessy v. Murdock, 137 
N.Y. 317%, 33) NE} 3304 [rev 17 OP 
276]; Woodruff v. Paddock, 130 N. 
618, 29 NE 1021; Snell v. Levitt, 110 
N. Y. 595, 18 NE 370, 1°LRA 414; 
Bauman v. Wagner, 146 App. Div. 
191, 130 NYS 1016; Rupprecht v. 
Batavia St. Mary’s Roman Church 
Soc., 131 App. Div. 564, 115 NYS 926 
[aff 198 N. Y. 576 mem, 92 NE 1101 
mem]; Lewisohn v. Lansing, 119 App. 
Div. 393,104 NYS 543; Matter of West 
214th St., 109 App. Div. 575, 96 NYS 
557; Matter of New York, 73 App. 
Div. 394, 77 NYS 31; Jewett v. Jewett, 
16 Barb. 150; Stephens v. Hockemey- 
er, 19 NYS 666. 

C.—Hunter v. West, 172 N. C. 
160, 90 SE 130. 

Or. —Hoffman v. Dorris, 83 Or. 625, 
163, P9772. 

Pa, Pr went v. Kittanning, 225 Pa. 
589, 74 4; Woodbury v. Allan, 
215 Pa. 390; 64 A 590; Linderman v. 
Lindsey, 69 Pa. 935. SeeAmRie 219: 
Greenmount Cemetery Co.’s App., 1 
Pa. Cas. 371, 4 A 528; Yeakle v. Nace, 
2 Whart. 123. 

S. C.—Dupont v. Charleston Bridge 
Co., 65 S. C. 524, 44 SE 86; Bowen v. 
Team, 40 S. C. L. 298, 60 AmD 127; 
Taylor v. Hampton, 15 S. Cc. L. 96, 
17 AmD 710. 

Tex.—Galveston v. Williams, 69 
Tex. 449, 6 SW 860; Walton v. Hari- 
gel, (Civ. A.) 183 Sw 785; Peden v. 
Grenshaw, (Civ. A.) 81 SW 369 [rev 
rhea grounds 98 Tex. 365, 84 SW 


Que.—Hamelin v. Pepin, 42 Que. 
Super. 276. 

“An abandonment of an easement 
may be found from nonuser accom- 
panied by adverse occupation under 
claim of title, with recognition on the 
part of the owner:.. that such 
claim of title is well founded.” New 
York, ete., R. Co. v. Cella, 86 Conn. 
276, 2%9— 85 A. 521. 

[a] A negative easement may be 
lost by an open and notorious use of 
the premises under a claim of right 
for twenty years in violation of the 
covenant against such use. Stephens 


such occupation extends over the statutory period,!? 
and is continuous;!! but the right will not be lost 
where the occupation is not clearly adverse,'* nor 
where it is not continued for the period prescribed 


v. Hockemeyer, 19 NYS 666. 

[b] An action for damages will 
not lie for the obstruction of a right 
of way alleged to have arisen from 
an implied covenant contained in a 
reference in a deed to a street as a 
boundary, where possession of such 
street was never given or taken under 
the deed, and the owner had built 
thereon and had exclusive possession 
thereof for more than twenty-one 
years before suit brought, without 
any denial of title. Spackman v. 
Steidel, 88 Pa. 453. 

[ec] Dedication statute which pro- 
vides that property dedicated for 
public use may not be acquired by 
adverse possession has no application 
to a private easement, and does not 
prevent its extinguishment by ad- 
verse possession. Walton v. Harigel, 
(Tex. Civ. A.) 183 SW 785. 

10. Ala.—Roden v. Capehart, 195 
Ala. 29, 70 S 756. 


Cal.-San Francisco v. Main, 23 
CalvAsS6il 37 2ol. 
Ind.—McKinney v. Lanning, 139 


Ind. 170, 38 NE 601. 

N. J.—Supplee v. Cohen, 81 N. J. 
Eq. 500, 86 A 366. 

Pa.—Jessop v. Kittanning, 225 Pa. 
589, 74 A 554; Whitney v. Welshans, 
50 Pa. Super. 422; Mood v. Snyder, 30 
Pa. Conti. 

11. Kuecken v. Voltz, 110 Ill. 264; 
eed v. Gasser, 130 Iowa 87, 106 NW 

12. Cal.—Strong v. Baldwin, 154 
Cal. 150, 97 P 178, 129 AmSR 149, 

Hawaii.—Jones v. Meek, 2 Hawaii 


Iowa.—Osceola Presb. Church v. 
Harken, 177 lowa,.195, 158 NW 692. 

Mass.—Arnold v. Stevens, 24 Pick. 
ise 35 AmD 305. 

J.—Dill v. Camden Bd. of Edu- 
Cation, 47 N. J. Eq. 421, 20 A 739, 10 
LRA 276. 
aan C.—State v. Pettis, 41 S. C. L. 


[a] Right to dig ore.—In the case 
of a grant by deed of the right to dig 
ore in the land of another, the mere 
neglect of the grantee for forty years 
to exercise his right without any act 
of adverse enjoyment on the part of 
the owner of the land will not ex- 
tinguish such right, and the occupa- 
tion and cultivation of the land by 
the owner during such period are not 
evidence of adverse enjoyment to the 
right to dig the ore. Arnold v. 
heen 24 Pick. (Mass.) 106, 35 AmD 


13. Cal.—Smith v. Worn, 93 Cal. 
206, 28 P 944. 

Ill.—Kuecken vy. Voltz, 110 Ill. 264. 

Iowa.—Osceola Presb. Church vy. 
Harken, 177 Iowa 195, 158 NW 692; 
meee v. Gasser, 130 Iowa 87, 106 NW 


Ky.—Skages v. Carr, 178 Ky. 849, 
200 SW 27; Crigler v. Newman, 91 Sw 
706, 29 KyL 2%, 

Nebr.—See Ballinger v Kinney, 87 
Nebr. 342, 127 NW 239 Gyhich seems 
to support the rule). 

N. Y.—Smyles v. Hastings,’ 22 N. 
Y. 217; Sansbury v. Johnson, 134 NYS 
130 [aff 152 App. Div. 901, 186 NYS 
1147 mem]. 

Pa.—Bombaugh v. Miller, 82 Pa. 
208; McKee v. Perchment, 69 Pa. 342; 
Lindeman v. Lindsey, 69 Pa. 93, 8 
AmR 219; Erb v. Brown, 69 Pa. 216; 
Nickels v. Hand in Hand Cornet Band, 
52 Pa. Super. 145; Weaver v. Getz, 16 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


A meat 


§§ 177-178] 


[§ 177] 2. Character of Possession. 
tion is not in any sense adverse where the existence 
of the easement is recognized,'* or where the use is 
permissive,!> since the fundamental principle upon 
which adverse possession is based is that it must be 
a hostile possession.1®° The character of the adverse 
possession which will defeat an easement must be 
such as would defeat a right of entry on real estate,?7 
and must amount to an assertion of an adverse claim 
against the owner himself (of which claim he has 
notice) and not against strangers in interest.1® Where 
exclusive dominion is exercised over land in which 
an easement is claimed, and no use allowed of the 
same for the purposes of the easement, the user is 
And the maintenance for the necessary 
period of an obstruction of a permanent character 
which prevents the enjoyment of the easement is an 
adverse possession.?° But an obstruction which eon- 
stitutes only a slight interference and is not in its 
nature inconsistent with the easement will not ex- 


adverse.19 


Pa. Super. 418; Stuart v. Rosengarten, 
23 Pa. Dist. 548. , 

R. I.—Johnson v. Stitt, 21 R. I. 429, 
44 A 513. 

Vt.—Mason v. Horton, 67 Vt. 266, 
31 A 291, 48 AmSR 817. 

Va.—Watts v. Johnson, ete., Real 
Hst. Corp., 105 Va. 519, 525, 54 SH 317 
[quot Cyc]. 

Ont.—Ihde v. Starr, 21 Ont. L. 407, 
16 OntWR 473 [dism app 19 Ont. L. 
471, 14 OntWR 710]. 

[a]. Thus (1) where a road had 
been used as a matter of right for 
many years, the fact that it was 
closed by the persons over whose land 
it passed did not destroy the right to 
use the road, unless it was kept 
closed for such a length of time as 
to give the owners of the servient es- 
tate the right to the land by adverse 
possession. Crigler v. Newman, 91 
SW 706, 29 KyL 27. (2) Where the 
grantee under a deed is by the same 
instrument given an easement in 
land adjoining, his mere acquiescence 
in the occupancy and control of such 
land by others for a shorter period 
than twenty years, unaccompanied by 
other and active evidences of an in- 
tention to abandon the same, will not 
of itself constitute an abandonment 
of the easement and estop him from 
claiming a right thereto. Johnson v. 
Stitt, 21 R. I. 429, 44 A 513. (3) Cul- 
tivation for a year, or immaterial 
‘change in location for convenience, 
will not defeat implied grant of pass- 
way. Skaggs v. Carr, 78 Ky. 849, 200 
SW 27%. : 

[b] An adverse act committed in 
the presence of the owner of an ease- 
ment and without his objection will 
not estop him from claiming the right 
at any time thereafter within twenty- 
oee years. Edelman v. Yeakel, 27 Pa. 

6. 


14. Hensel v. Witt, 134 Wis. 55, 
113 NW 1093 (where the occupants 
of a store recognized the existence of 
certain easements appurtenant to ad- 
joining land during their occupation 
of the store for thirty years, such oc- 
cupation did not terminate the ease- 
ments by adverse possession, under 
the rule that possession of land in 
subordination to the rights of others 
therein for any length of time will 
not affect such rights). 

15. Gates v. Sebald, 180 Mich. 578, 
147 NW 481- (where deeds created an 
easement in a strip between two 
buildings and in a stairway thereon 
for occupants of the upper stories of 
the buildings, neither owner could 
obtain title to the strip by adverse 
possession). 

16. Gates v. Sebald, 180 Mich. 578, 
147 NW 481. 

17. Clay v. Kennedy, 72 SW 815, 
24 KyL 2034; Potts v. Clark, 68 SW 
884, 23 Kyi 332. 

. [a] Occasional obstructions placed 
in a way by the owner of the servient 
estate which are removed by the 


EASEMENTS 


An occupa- 


its extent.2 


lic Use. 


impossible.?° 


tion.?6 


easement.?8 
Dedication. 


owner of the way whenever it is 
necessary to use the same do not 
constitute such an adverse holding 
as will defeat the right. Potts v. 
Clark, 62 SW 884, 23 KyL 332. 

18. Kuecken v. Voltz, 110 Ill. 264; 
Boyd v. Hunt, 102 Tenn. 495, 52 SW 
131, 

{a] The building of a sidewalk on 
a street over which an adjoining 
owner has a right of way is not an 
adverse possession against the ease- 
ment. Kuecken v. Voltz, 110 Ill. 264. 

19. Baugh v. Arnold, 123 Md. 6, 91 
A 151; Tudor Boiler Mfg. Co. v. 
Greenwall Co., 26 Oh. Cir. Ct. 564. 
But compare Stuart v. Rosengarten, 
23 Pa. Dist. 548 (where a right of 
way was granted by deed, and the 
owner of the servient tenement con- 
structed a fence across the way, 
planted fruit trees in it and tilled the 
soil covered by it, such acts were not, 
as a matter of law, adverse to the 
right, but were facts to be considered 
by the jury with other evidence in 
the case to determine whether the in- 
terruption of the right had been ad- 
verse and continued for twenty-one 
years). 

{a] Plowing up and cultivation of 
way.—The plowing up of a right of 
way and the sowing and cultivation 
of crops thereon year after year was 
inconsistent with the rights of the 
owner of such easement, and such 
obstruction, continuing for thirty-five 
years, extinguished the right of way. 
Raven v. Arnold, 123 Md. 6, 91 A 
ToT) 

20. Baltimore v. Baltimore Canton 
Co., 124 Md. 620, 938 A 144; Woodruff 
v. Paddock, 130 N. Y. 618, 29 NE 1021; 
Matter of North Fifth St., 64 App. 
Div. 611, 71 NYS 644; Bentley v. Root, 
19 R. I. 205, 32 A 918; Bowen v. Team, 
40 S.C. L. 298, 60 AmD 127. 

[a] Where a building has been 
erected so as to encroach upon a right 
of way and has existed for more than 
twenty years without objection, the 
easement in the land covered by the 
building is lost. Bentley v. Root, 19 
Re 16205; 32) Ay 9118. 

21. Smith v. Langewald, 140 Mass. 
205, 4 NE 571; Dill v. Camden Bd. of 
Hducationy 47 UN. Jheiqe 420) 720 WA 
739, 10 LRA 276; Lewisohn v. Lans- 
ing, 119 App. Div. 3938, 104 NYS 543. 

22. Ky.—Gibson y. Porter, 15 SW 
871, 12 KyL 917. 

Mass.—Burnham vy. Mahoney, 222 
Mass. 524, 111 NE 396. 

Mo.—ULitchfield v. Boogher, 238 Mo. 
472, 142 SW 302. 

N. Y.—Hennessey v. Murdock, 137 
ING RYae so Lie oot NE S30. preval Le INS 
276]; Welsh v. Taylor, 134 N. Y. 450, 
31 NE 896, 18 LRA 535. 

We C.—State v. Pettis, 41 S. Cc. L. 
390. : 

Tenn.—Boyd v. Hunt, 102 
495, 52 SW 1381. 

{aJ] Reason for rule.—In applying 
the rule to the maintenance of gates 


Tenn. 


[IS CVs e957, 


tinguish the right,?1 as for instance the erection and 
maintenance of a gate across a way, which does‘not 
prevent its reasonable use,?” although it may modify 


{[§ 178] P. Dedication or Appropriation to Pub- 
The right to an easement will be extin- 
guished by a lawful appropriation to a public use of 
the land where the easement is located,?* or of other 
land which will render the enjoyment of the easement 
And this is so although the easement 
is not specifically named in the decree of condemna- 
However, the owner of the easement as in 
case of a condemnation of the fee,?7 is entitled to re- 
cover the damages sustained by reason of the appro- 
priation to public use of the land subject to the 


The owner of the servient estate may 
also make a lawful dedication of a private easement 
to public use provided the owner of the easement 
consents,?® but not otherwise.®° 


across an alley it was said “‘the mere 
maintenance of these gates ... was 
not inconsistent with the rights of 
these parties. They might well as- 
sume that they were erected to pre- 
vent intrusion into the alley and in 
the interest of all, to secure it from 
the commission of nuisances by out- 
Siders. ... In such a _ case there 
must be a denial of the title, or other 
act on the adverse part, to quicken 
the owner in the assertion of his 
right.”” Boyd v. Hunt, 102 Tenn. 495, 
503, 52 SW 181. 

23. Barnwell v. Magrath, 26 S. C. 
L. 174, 36 AmD 254. 

24. Currie v. Bangor, ete., R. Co., 
105 Me. 529, 75 A 51; Mussey v. Union 
Wharf Co., 41 Me. 34; Cornell-An- 
drews Smelting Co. v. Boston, etc., R. 
Corp., 202 Mass. 585, 89° NE 118% 
Googins v. Boston, ete., R. Co., 155 
Mass. 505, 30 NE 71; Hancock sv. 
Wentworth, 5 Metec. (Mass.) 446; 
Wheeler v. Clark, 58 N. Y. 267; Cham- 
bersburg Shoe Mfg. Co. v. Cumber- 
land Valley R. Co., 240 Pa. 519, 87 A 
968; McKinney v. Pennsylvania R 
Co., 222 Pa. 48, 70 A 946, 21 LRANS 
1002; Philadelphia, ete, R. Co. v. 
Williams, 54 Pa. 103. 

{a] Limitation of rule.—Where a 
deed created an easement of light and 
air in the grantee, subsequent taking 
by the city of a portion of the orig- 
inal Jot for the purpose of widening 
a street did not extinguish the ease- 
ment. Kesseler v. Bowditch, 223 
Mass. 265, 111 NE 887. 

{b] An act merely authorizing the 
purchase of property to which an 
easement is appurtenant and the erec- 
tion of a public building thereon will 
not, prior to such purchase and use 
of the property, destroy the ease- 
ment. *Hoboken M. E. Church v. Ho- 
boken, 19 N. J. Eq. 855. 

25.. Mussey v. Union Wharf, 41 Me. 
34. 

26. Cornell-Andrews Smelting Co. 
v. Boston, ete., R. Corp., 202 Mass. 
585, 89 NE 118; Lancy v. Boston, 186 
Mass. 128, 71 NE 302; Googins v. Bos- 
ton; etc... R. Cos, 4156 Mass. "505,730 
NE 71; Central Wharf, ete., Corp. v- 
India Wharf, 123 Mass, 561. 

[a] The reason for the rule is ob- 
vious, since it necessarily follows 
that if the land itself can be con- 
demned that which is appurtenant to 
it may also be the subject of con- 
demnation. Chambersburg Shoe Mfg. 
Co. v. Cumberland Valley R. Co., 240 
Pawol 9p 787 At 968. 

27. See Hminent Domain [15 Cyc 
543 et seq.]. 

28:7 .Centnals Whart, )6te,, .Corpds iw 
India Wharf, 123 Mass. 561; Hancock 
v. Wentworth, 5 Metc. (Mass.) 446; 
Chambersburg Shoe Mfg. Co. v. Cum- 
berland Valley R. Co., 240 Pa. 519, 87 
A 968. 

29. Indianapolis v. Kingsbury, 101 
Ind. 200, 51 AmR 749. ; 
Sarcoxie v. Wild, 64 Mo. A. 


958 [19C.J.] 


[§ 179] Q. Estoppel. The right to an easement 
maybe lost by estoppel.?+ 
[§ 180] R. Revival of Lost Right.*? 


easement is once extinguished the right is forever 


EASEMENTS 


[§§ 179-18% 


gone and cannot be revived, and the use can be re- 


established only by the acquisition of a new title;*? 


Where an 
vived.*4 


but if the right is merely suspended it may be re- 


IX. EVIDENCE; QUESTIONS OF LAW AND FACT 


[§ 181] A. Presumptions and Burden of Proof* 
The law is jealous of a claim to 
an easement,*° and the burden is on the party assert- 
ing such a claim to prove it clearly.*” 


—l. In General. 


This he must 


do by showing a grant conferring an easement in 


Sl. Trimble tv. King, 13 .Ky.) 4, 
114 SW 317, 22 LRANS 880; West 
End Dev. Co. v. Thomas, 92 S. C. 229, 
75 SE 450. 

[a] Reason for rule.—‘‘The doc- 
trine of estoppel is far reaching in 
its effect, extending to real as well as 
personal estate, and embracing al- 
most every enterprise in which men 
may engage. ... It may be said to 
rest upon the doctrine that a person 
who has induced another to believe 
and act in a certain manner will not 
afterwards be:permitted to prejudice 
or injure such person because of the 
acts or things that he did under the 
belief that they were consented to.” 
Trimble v. King, 131 Ky. 1, 114 SW 
317, 22 LRANS 880. 

{b] Thus where persons who have 
acquired a private way stand silent 
while large sums are being expended 
in valuable improvements, and the 
use of the property is changed, they 
will thereafter be estopped to assert 
the rights so lost by silence. West 
End Dev. Co. v. Thomas, 92 S. C. 229, 
75 SE 450. 

82. After merger see supra § 161. 

33. D. C.—Evans v. U. S., 31 App. 


544. 

N. Y.—Ellis v. Pelham, 116 NYS 
87 [aff 118 “NYS 1104 mem]; Van 
Rensselaer v. Radcliff, 10 Wend. 639, 
25 AmD 582. 

Pa.—Smith v. Dutton, 4 Phila. 73. 

'S. C.—Taylor. v. Hampton, 15S. Cc: 
L. 96, 17 AmD 710. 

Vt.—Percival v. Williams, 82 Vt. 
581, 74 A 321. ; 

{al Thus a right of way for access 
to a dock, claimed by a town under 
a grant, which has been forfeited for 
abandonment of the dock, followed 
by reéntry by the grantor, is not re- 
vived by the subsequent use of the 
dock by the contractor with a village 
in the town, consisting of unloading 
barges of stone’ at the dock and 
wheeling the same over it, after re- 
pairing the floor of the dock, altheugh 
such use is under the express au- 
thority of the town. Ellis v. Pelham, 
116 NYS 87. 

[b] Where an estate to which an 
easement is appurtenant is conveyed 
without the easement the right will 
not be revived by the grantor again 
acquiring the property. Greenwood 
Vv. Metropolitan Ey SRAaCor coSenNe Yi 
Super. 482, 12 NYS 919. 

[ec] Where a private lane between 
two lots was abandoned by the own- 
ers, and a line fence built in the 
center thereof, a subsequent pur- 
chaser of one of the lots cannot re- 
vive the use of such lane. Hennesy 
v. Murdock, 17 NYS 276 [rev on other 
grounds 137 N. Y. 317, 33 NE 330]. 

{d] An underground easement 
which has been extinguished cannot 
be reéstablished against a subsequent 
purchaser of the servient estate with- 
out knowledge or notice by evidence 
of such user as would establish a 
right of way or watercourse. Smith 
v. Dutton, 4 Phila. (Pa.) 73. 

34. Hottell v. Farmers’ Protective 
Assoc., 25 Colo. 67, 53 P 327, 71 AmSR 
109; Douglas v. Coonley, 156 N. Y. 
621, 51 NE 283, 66 AmSR 580. 

{a] Thus (1) an easement of way 
through a party wall and over a 
stairway in the adjoining building 
although suspended by the destruc- 
tion of the buildings and wall by fire 
without fault on the part of the own- 
er of the servient estate, is revived 
by the reconstruction by the adjoin- 


ing owners, during the period of pre= 
seription, of the buildings, including 
the stairway and party wall, as they 
existed before. Douglas v. Coonley, 
156 N. Y. 521, 51 NE 283, 66 AmSR 
580. (2) And ‘the owner of the domi- 
nant estate can compel the owner of 
the servient estate to permit him to 
make such a doorway in the party 
wall as existed before the fire, for 
the purpose of affording access to the 
stairway. Douglas v. poonte ys supra. 

35. See also infra § 271. 

36. Minneapolis Western R. Co. v. 
Minneapolis, etc., R. Co., 58 Minn. 128, 
59 NW 983. 

37. U. S.—District of Columbia v. 
ge dn Ae U.S 9221 MSCES8S; 
45 L. ed. 

g ae: ca eli v. Hill, 193 Ala. 407, 69 

‘Cal.—Barlow v. Frink, 171 Cal. 165, 
152 P 290. 

Conn.—Bradley’s Fish Co. v. Dud- 
ley, 37 Conn. 136. 

Del.—Cooper v. McBride, 9 Del. 461; 
Baynard v. Every Evening Printing 
Co., 9 Del; Ch. 127, T7*A 885: 

Ga.—Buchannan y. Parks, 111 Ga. 
873, 36 SE 947; Hendricks v. Carter, 
21 Ga. A. 527, 94 SE 807. 


sagged Palmer v. Wright, 58 Ind. 
Towa.—Chicago, Cy Koen I ade KCGY M2 


Sioux City Stockyards Co., 176 Iowa 
659, 158 NW 769, 1438 NW 560; Tru- 
man v. Truman, 79 Iowa 506, 44 NW 
721; Williamson v. Williamson, 4 
Iowa 279. 

Ky.—Smith v. Pennington, 122 Ky. 
355, 1 SW 730, 8 LRANS 149 

Me.—Dartnell v. Bidwell, 115 Me. 
227, 98 A 743. 

Md.—Vandererift v. Burke, 98 Md. 
230, 56 A 602. 

Mass. —Lipsky v. Heller, 199 Mass. 
310, 85 NE 453; Hooten v. Barnard, 
137 Mass. 36. 

Mich.—Turner v. soa 71 Mich. 128, 
38 NW 890, 15 AmSR 243 

Minn. —Minneapolis Western R. Co. 
Vv. ata ie SH etc., R. Co., 58 Minn. 
128, 59 NW 983. 

Mo. —Anthony vy. ee Bldg. 
Co., 188 Mo. 704, 87 SW 9 
wl: H.—Burnham v. Mcerabstont “48 


No itd Cobb D 

—Co v. Davenport, 32 N. J. 
L. 369. 

N. Y.—Neale v. Seeley, 47 Barb. 
Or—A> 1@ Bohrnstedt Co. v. 
Scharen, 60 Or. 349, 119 P 337. 

Pa.—Gibbs v. Sweet, 7 LackLegN 
18 [aff 20 Pa. Super. 275]. 

Philippine-—Manila Roman Cath- 
olic Archbishop v. Roxas, 22 Philip- 
pine 450. 
mae C.—Polson v. Ingram, 22 S. G. 

Tenn.—Long v. Mayberry, 96 Tenn. 
378,36 SW 1040.) 

Tex. —Texas Western R. Co. v. Wil- 
son, 83 Tex. 153, 18 SW 325; Bowine- 
ton v. Williams, (Ciy. A.) 166 SW 719; 
Williams v. Kuykendall, (Civ. A.) 
151 SW_ 629 [cit Cyc]; Henslee v. 
Hone 48 Tex. Civ. A. 494, 107 SW 

Be at 9 EE v. Moody, 103 A 

Va.— Witt v. Creasey, 117 V. 

86 SE 128. sf wey ES 

W. Va.—Crosier v. Brown, 66 W. 
Va. 273, 66 SE 326, 25 LRANS 174. 

B. C._Feigenbaum v. Jackson, 8 B. 
Cea 

30 


N. S.—McDonala v. IV 
N. 8.3958. {eDougall, 


express terms,?° or by necessary implication from its 
terms,*° or where an easement is,claimed by prescrip- 
tion he must prove the facts essential to the acquisi- 
tion of a preseriptive title.4° Thus he must show that 


Ont.—Watson v. Jackson, 31 Ont. 
L. 481, 6 OntWN 509, 19 DomLR 733. 

fa] As affirmative defense.— 
Where the right to an easement is 
pleaded as a defense to an action for 
damages, it is an affirmative defense 
which it is incumbent upon the party 
claiming the easement to establish. 
Neale v. Seeley, 47 Barb. (N. Y.) 
314; McDonald v. McDougall, 30 N. S. 


298. See also Hooten v. Barnard, I37 
Mass. 36. 
38. Henslee sf oe 48 Tex. Civ. 


A. 494,107 SW 1 

39. » Lipsky v. over 199 Mass. 319, 
85 NE 453; Clapp v. Wilder, 176 Mass. 
332, 57 NE 692, 50 LRA 120; Beals v. 
oars, tee Mass. 138. 

S.—District of Columbia v. 
Robinson, 180 Us. Si°92; 21 SCt 283, 45 
L. ed. 440; Union Mill, etc., Co. v. 
Worn, 24 F. Cas. No. 14, 371, 9 Sawy. 
eae vee v. Hill, 193 Ala. 407, 69 


Cal.—Barlow v. Frink, 171 Cal. 165. 
152 P 290; Fleming v. Howard, 150 
Cal. 28, 87 P 908; Franz v. Mendonca, 
131 Cal. 205, 63 Pp 361; Kripp v. Curtis, 
W1 Cal. 62, 11 P 879; "American Co. v. 
Bradford, 27 Cal. 360; Silva v. Hawn, 
10 Cal. A..544, 102 P 952. 

Conn.—Bradley’s Fish Co. v. Dud- 
ley, 37 Conn. 136. 

Del.—Pennington v. Lewis, 20 Del. 
447, 56 A 378; Hulley_v. _ security 
Trust, etc., Co., 5 Del. Ch. 

Ga. — Gardner v. Swann, 1 ba. 304, 


40 SE 2 
Ind.—Palmer v. Wright, 58 Ind. 
y.—Goldberg v. Cleveland, 111 


sw E32, 33 KyL 953; Sparks v. Roge 
ers, 97 SW 11, 29 KyL 1170; Smith v. 
Pennington, | 122 Ky. 355, 91 SW 730, 
8 LRAN 

Me-_Dartnell v. Bidwell, 115 Me. 
227, 98 A 743; Rollins v. ’Blackden, 
the Me. 459, 92 A 521, AnnCasi917A 


Md.—Vandegrift v. Burke, 98 Md. 
ao 56 A 602; Moore vy. Rayner, 58 
Mass.—Bigelow Carpet Co. v. Wig- 
gin,-209 Mass. 542, 95 NE 938; Hooten 
v. Barnard, 137 Mass. 36; Carrig Vv. 
Dee, 14 Gray 583; Sargent v. Ballard, 
9 Pick -251; Jones v. Percival, 5 Pick. 

85, 16 AmD 415. 
Mich.—Turner v. Hart, 71 Mich. 
128, 38 NW 890, 15 AmSR_ 242. 
N. V.—Neale. v. Seeley, 47 Barb. 
314; Hammond v. Zehner, 23 Barb. 
etc., 


473; Greene v. New York ‘Cent., 
R. Co, 12 AbbNCas 124, 65 HowPr 
Or.—-Bohrnstedt Co. v. Scharen, 59 
Or. 349, 119 P 337; Lavery v. Arnold, 
36 Or. 84, 57 P 906, 58 P 524. 
Tex.—Rhodes v. Whitehead, 27 Tex. 
304, 84 AmD 6381 
Vt.—Waterman v. Moody, 103 A 
325; Vermont Marble Co. v. Eastman, 
91 Vt. 425, 101 A. 151: Barber ¥; 
Bailey, 86 Vt. 219, 84 A 608, 44 LRA 
ae 98; Plimpton v. Converse, 42 Vt. 
Va.—Turner v. South, ete., Impr. 
Co., 118 Va. 720, 88 SE 85: Witt v. 
Creasey, 117 Va. 872, 86 SE 128. 
W. Va.—Crosier v. Brown, 66 W. 
Va. 273, 66 SE 326, 25 LRANS 174. 
Eng.——Gardner v. Hodgson’s King- 
ston ‘Brewery Ltd., [1901] 2 Ch. 
198 [aff e1968)~ ee Co 2291; Seddon v. 
Bolton Bank, 19 Ch. D. 462. 
B. C.—Feigenbaum ti Jackson, v8 
Brew 4arz. 
N. S.—Ternan v. Flinn, 40 N. S. 167; 


For later cases, developments and changes in the law see cumulative Annctations, same title, page and note number. 


§ 181] 


the user was open and notorious;** that it was with 
the knowledge and acquiescence of the owner of the 
servient tenement ;42 that the use was continuous 
and uninterrupted,** hostile,#* exclusive,** and con- 
tinued for the period requisite for the acquisition of 
an easement by prescription.*® The existence of any 
other elements made necessary by statute to the ac- 
quisition of an easement by prescription must also 
Except where it is puter rise provided 


be proved.‘7 


Mason v. Davison, 27 N. S. 84. 

Ont.—Watson v. Jackson, 31 Ont. 
L. 481, 6 OntWN 509, 19 DomLR 1335 
Davids v. Newell, 8 OntWR 297; Reid 
v. Goodwin, 6 OntWR 94 

41. Pennington Vv. Penis 20 Del. 
447, 56 A 378; Bigelow Carpet Cohw: 
Wiggin, 209 Mass. 542, 95 NE 938; 
Anthony v. Kennard Bldg. Co., 138 
Mo. 704, 87 SW 921; Williams v. Kuy- 
kendall, (Tex. Civ. "A.) 151 SW 629. 

42. American Co. v. Bradford, 27 
Cal. 360; Dartnell v. Bidwell, 115 Me. 
227, 98 A 748. See also supra § 34. 

43. Cal.—American Co. v. Brad- 
ford, 27 Cal. 360. 

Del. go ouneton v. Lewis, 20 Del. 
447, 56 A 378. 

Ga. Sere tastes v. McKaig, 144 Ga. 
702, 87 SE 1060; Johnson v. Sams, 136 
Ga.” 448, 71 SE 891: Nashville, ete., R. 
Co. v. Coats, 133 Ga. 820; 66 SE 1085; 
Buchannan v. Parks, 111 Ga. 873, 36 
SE 947. 

Md.—Cox v. Forrest, 60 Md. 74. 

Mass.—Bigelow Carpet Co. v. Wig- 
gin, 209 Mass. 542, 95 NE 988. 

Mich.—Dummer v. U. S. Gypsum 
Co., 153 Mich. 622, 117 NW 3817. 

RN Dap ae v. Converse, 42 Vt. 

Eng.—Bailey v. Appleyard, 8 A. & 
E. 161, 35 ECL 531, 112 Reprint 798. 

44, De 1.—Pennington v. Lewis, 20 
Del. 447, 56 A 378 

Ind.—Gascho v. Lennert, 176 Ind. 
Ores 97 NE 6. 

Me.—Wooster v. Fiske, 115 Me. 161, 
98 A 378 

Md.—Cox v. Forrest, 60 Md. 74. 

Mass.—Bigelow Carpet Co. v. ries 
gin, 209 Mass. 542, 95 NE 938. 

Mich.—Dummer v. U. S. Gypsum 
Co., 153 Mich.622, 117 NW. 317. 

Mo.—Anthony v. Kennard Bldg. Co., 
188 Mo. 704, 87 SW 921; Smith v. 
Sedalia, 152 Mo. 283, 53 SW 907, 48 
LRA 711; Pitzman v. Boyce, 111 Mo. 
ake 19 SW 1104, 33 AmSR 536. 

. H.—Taylor v. Gerrish, 59 N. H. 
569. “Burnham v. McQuesten, 48 N. H. 


446. 

N. J.—Cobb v. Davenport, 32 N. J. 
L. 369. 

N. Y.—Hammond v. Zehner, 23 
Barb. 473. 


Pa.—Gibbs v. Sweet, 7 LackLegN 
1s [aff 20 Pa. Super. 375]. 

Philippine-—Manila Roman _ Ca'th- 
olic Archbishop v. Roxas, 22 Philip- 
pine 450. 

Tenn.—Long v. Mayberry, 96 Tenn. 
378, 36 SW 1040. 

Tex.—Williams v. Kuykendall, 
(Civ. A.)- 151 SW 629. 

Vt.— Waterman v. Moody, 103 A 

25 

[a] Claim of right.—To show an 
adverse possession it must appear 
that the user was under a claim of 
right. Anthony v. Kennard Bldg. Co., 
188 Mo. 704, 87 SW 921. 

{b] Where the use of an easement 
by the public is permissive its use by 
an individual will not be presumed to 
be adverse. Kilburn v. Adams, 7 
Mete. (Mass.) 33, 39 AmD_ 754; 
Gloucester v. Beach, 2 Pick. (Mass.) 
60, note; Cobb v. Davenport, SAMING de 
In: 369); Gibbs v. Sweet, 7 LackLegN 
18 [aft 20 Pa. Super. 2751; O’Neil v. 
Blodgett, 53 Vt. 213; Plimpton Vv. 
Converse, 44 Vt. 158. 

[c] Use for convenience.—To es- 
tablish the easement of right of way 
by prescription in those cases where 
the use is for convenience merely, 
the presumption of permissive use or 
license must be overcome. Manila 
Roman Catholic Archbishop y. Roxas, 
22 Philippine 450. 

[d] When a space is designedly 
left open by the owner for his own 
couvenience, the presumption ordin- 

[19 C. J.—61] 
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jarily is that the use of such space 
by another, even for his own pur- 
poses, is permissive. Gascho v. Len- 


nert, 176 Ind. 677, 97 NI® 6; Null v. 
Williamson, 166 Ind. 537, 78 NE 76; 
Kilburn v. Adams, 7 Metc. (Mass.) 


3, 38 AmD 754; qonen v. Mayberry, 
96 Tenn. 378, 36 SW 1040. 

[e] Where there has been long 
enjoyment of a way in connection 
with which for many years a pay- 
ment has been made, the presump- 
tion is that such payment is rent, and 
the burden of establishing that the 
enjoyment confers an easement lies 
upon the person who claims it as of 
right. Gardner vy. Hodgson’s Kings- 
ne Brewery Co., Ltd., [1903] A. C. 

{f] The fact of open and continu- 
ous use should not be given the same 
significance under all circumstances, 
but the condition of the land over 
which the easement is claimed and 
the relation in which the parties 
stand to each other should be consid- 
ered in deciding whether the use is 
adverse or permissive. Bradley’s 
Fish Co. v. Dudley, 37 Conn. 136. 

4550. COx aivs eee 60 Md. 74; 
Dummer v. U. S. ypsum Co., 153 
Mich. 622, 117 NW rit Williams v. 
Kuykendall, (Tex. Civ. A.) 151 SW 


46.. Cal.—American Co. v. Brad- 
ford, 27 Cal. 360. 

Del. —Pennington vy. Lewis, 20 Del. 
447, 56 A 378. 

Ga.—Forrester v. McKaig, 144 Ga. 
702, 87 SE 1060; Johnson v. Sams, 136 
Ga. 448, 71 SE 891; Nashville, etc., 
R. Co. v. Coats, 133 Ga. 820, 66 SE 
1085; Buchannan v. Parks, 111 Ga. 
873, 36 SE 947. 

Md.—Cox v. Forrest, 60 Md. 74. 

Mass.—Bigelow Carpet Co. v. Wig- 
gin, 209 Mass. 542, 95 NE 938. 

Mich.-Dummer v. U. S. Gypsum 
Co., 153 Mich. 622, 117 NW 317. 

Mo.—Anthony v. Kennard Bldg. 
Co., 188 Mo. 704, 87 SW 921. 

N. Y.—Nichols v. Wentworth, 100 
N. Y. 455, 3 NE 482. 

47. See infra this note. 

[a] In California it has been held 
proper to enjoin interference with an 
irrigation ditch across defendant’s 
land, which plaintiff claimed the right 
to use by adverse user, since an ease- 
ment need not be assessed apart 
from the land, the burden was on de- 
fendant to show that the ditch was 
so assessed if he claimed that pay- 
ment of taxes thereon by plaintiff 
was necessary to establish adverse 
user. Silva v. Haron, 10 Cal. A. 544, 
102 P 952. 

[b] In Georgia, in addition to the 
other facts herein enumerated neces- 
sary to be shown in order to prove an 
easement by prescription, it is also 
essential that the party claiming the 
easement should show that the way 
did not exceed fifteen feet in width; 
that it had been kept open and in re- 
pair, and that it was the same fifteen 
feet .originally appropriated. For- 
rester v. McKaig, 144 Ga. 702, 87 SH 
1060; Rodgers v. Stroud, 141 Ga. 559, 
81 SE 873; Holloway v. Birdsong, 139 
Ga. 316, 7 SE 146; Johnson v. Sams, 
136 Ga, 448, 71 SE 891; Nashville, 
eter, RiP Cor Vv. Coats, 133 Ga. 820, 66 
SB 1085; Buchannan v. Parks, 111 Ga. 
873, 36 SE 947; Peters v. Little, 95 Ga. 
151, 27 SE 44; Collier v. Farr, 81 Ga. 
749, 7 SE 860.. 

48. See statutory provisions. 

{a] In lowa (1) a mere use of an 
easement will not be taken as evi- 
dence of a claim of right, but the fact 
of an adverse possession must be es- 
tablished by evidence independent of 
‘the mere user of the easement. 
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by statute, or in cases where it is shown that the 
user was permissive in its inception,*® or, as it has 
_been held in some jurisdictions, where the prescrip- 
tive title is claimed against one not a party to the 
suit,°° proof of an uninterrupted use for the pre- 
seriptive period, 
began, raises a presumption that it was adverse and 
under a claim of right.5+ 
conclusive, but rebuttable, and serves only to shift 


without evidence to explain how it 
This presumption is not 


Shimanek v. Chicago, etc., R. Co., 178 
Iowa 1187,.159 NW 237; McBride v. 
Bair, 134 Iowa 661, 112 NW 169; 
O'Reagan v. Duggan, 117 Iowa 612, 
91 NW. 909;; Friday v. Henar, 113 
Jowa 425, 85 NW 768; Churchill v. 
Burlington Water Co., 94 Iowa 89, 62 
NW 646; McAllister v. Pickup, 84 
Iowa 65, 50 NW 5556; Preston v. Hull, 
77 Iowa 309, 42 NW 305. (2) 
The statute has heen held to ap- 
ply to cases of a railroad sought to 
be enjoined from operating over ‘its 
right of way until it has paid,a con- 
demnation' award therefor, where 
such road claims to have acquired an 
easement of way by adverse posses- 
sion, the right of way of a railroad 
being only an easement, however ac- 
quired. Gates v. Colfax Northern R. 
Co., 177 Iowa 690, 159 NW 456. 

49. Williamson v. Abbott, 107 S. 
C. 397, 93 SE 15; Bartrug v. Edgell, 
80 W. Va. 220, 92 SE 438. 

50. See infra § 185. 

Mi Ala.—Polly v. McCall, 37 Ala. 

Cal.—Fleming v. Howard, 150 Cal. 
28, 87 P 908; Kripp v. Curtis, Wd Cals 
62) 11 P 879; Alper v. Tormey, t Cals 
PACT Se Od) ey 402. 

Ind.—Smith vy. Ponsford, 184 Ind. 
53, 110 NE 194. 

Ky.—Mitchell v. Pratt, 177 Ky. 438, 
197 SW 961; Davidson v. Nantz, 177 
Ky. 50, 197 SW 520; Bridwill v. Nelt- 
ner, 173 Ky. 847, 191 SW 633; Louis- 
ville, etc., R. Co. v. Cornelius, 165 Ky. 
E32 16 Sw 964; Cahill v. Mangold, 
151 Ky. 156, 151 SW 373; Rogers v. 
Flick, 144 Ky. 844, 139 SW 1098; Boyd 
v. Morris, 106 SW 867, 32 KyL 642; 
Riley v. Buchanan, 116 Ky. 625, 76 
SW 527, 25 KyL 868, 63 LRA 642, 3 
AnnCas 788; McPherson v. Thompson, 
28 KyL 266, 89 SW 195; List v. Jaco- 
by, 61 SW 355, 22,KyL 1757; Brown- 
ing v. Davis, 53 SW 9, 21 KyL 786; 
O’Daniel v. O’Daniel, 88 Ky. 185, 10 
SW 638, 10 KyL 760; Thomas v. Bert- 
ram, 4 Bush 317; Hall v. McLeod, 2 
Metc. 98, 74 AmD 400; Bowman v. 
Wickliffe, 15 B. Mon. 84. 

Me.—Thompson v. Bowes, 115 Me. 
6, 97 A 1,1 ALR 1365. 

Mass.—White v. Chapin, 12 Allen 
516; Barnes v. Haynes, 13 Gray 188, 
74 AmD 629. 

Mo.—Anthony v. ari a Bldg. Co., 
188 Mo. 704, 87 SW 92 

Nebr.—Moll _v. iia coche 98 
Nebr. 555, 153 NW 560, 97 Nebr. 809, 
ae NW 300. 

. J—Clement v. Bettle, 65 N. J. L. 
678, 48 we 567. 
Y.—Betjemann y. Brooklyn 
Union BH). R. Co.,. 127 App. Div: 83, 
111 NYS 567 [aff 196 N. Y. 508 mem, 
89 NE 1096 mem]; Bell v. Hayes, 60 
App. Div. 382, 69 NYS 898; Colburn 
v. Marsh, 68 Hun 269, 23 NYS 990 
[aff 144 N. Y. 657 mem, 39 NE 857 
mem]; Townsend v. Bissell, 4 Hun 
297, 6 Thomps. & C. 565; Miller v. 
Garlock, 8 Barb. 153. 

Pa.—Steffy v. Carpenter, 37 Pa. 41; 
Esling v. Williams, 10 Pa. 126. 

Vt.—Poronto v. Sinnott, 89 Vt. 479, 
re A 647; Arbuckle v. Ward, 29 Vt. 

Va.—Muncy v. UpdykKe, 119 Va. 636, 
89 SH 884; Williams v. Greene, 111 
Va. 205, 68 SE 253. 

Wash.—Wendler v. Woodard, 93 
Wash. 684, 161 P 1043. 

W. Va.—Hawkins v. Conner, 75 W. 
Va. 220, 83 SE 982; Wooldridge v. 
Coughlin, 46 W. Va. 345, 33’ SH 233; 
Boyd v. Woolwine, 40 W. Va. 282, 21 
SE 1020; Lucas v. Smithfield, ete. 
Turnp. Co., 36 W. Va. 427, 15 SE 182; 
Rogerson v. Shepherd, 33 "WwW. Va. 307, 
10 SE 632 

[a] A grant will be presumed 
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the burden of proof.52 However, the owner of the 
servient tenement cannot overcome the presumption 
of right arising from an uninterrupted user for the 
prescriptive period by proof that no grant was in fact 
made.°? He may rebut the presumption by contra- 
dicting or explaining the facts upon which it rests, 
but he cannot overcome it by proof in denial of a 
grant.°* In order to overcome the presumption he 
must show that the user was without his knowledge,°® 
or that objections were made by him to the user under 
circumstances that will rebut the presumption;°° 
and if he relies on the fact that the user was, by vir- 
tue of some license, indulgence, or agreement, incon- 
sistent with the right claimed, the burden is on him 
to prove this fact.°’ If it is shown that the user has 
been by virtue of a parol grant the burden of show- 
ing that the use was permissive is upon the owner of 
the servient tenement.°® 

Where an easement is claimed as appurtenant to 
certain land, the burden is upon the party claiming 
it to show that the original grantee of the easement 
was the owner of the land in question at the time of 
the grant.59 


from the uninterrupted adverse use 
of an easement for the period neces- 


Heaton v. 
‘Co, 
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New York Cent., etc. R.|N. Y. 455, 3 NE 482; Ward 
86 Misc. 467, 149 NYS 71. 


[§ 182] 2. Ways of Necessity. Where a way of 
necessity is shown to have once existed, the continu- 
ance of the necessity will be presumed until the con- 
trary is shown.®° One who claims a way of necessity 
has the burden of showing that it is necessary,®! and 
that other ways leading to his property are not pub- 
lic highways.°? 

[§ 183] 8. Reservations. Under a statute which 
provides that the word ‘‘heirs’’ or other technical 
words of inheritance shall not be necessary to convey 
an estate in fee simple,°* a reservation is presumed 
to be an appurtenance to the property which is 
reached over the granted land,°* and the burden is 
upon one claiming that it is but a personal right to 
prove it.6#% 

[§ 184] 4. Interruption of Abandonment. Where 
there have been interruptions by the owner of the 
servient estate in the use of an easement the burden 
is upon the party claiming the easement to show that 
they were consistent with the right claimed and not 
of such a character as to prevent his use of the ease- 
nent from ripening into a prescriptive right.°° Where 
the owner of the servient estate relies upon an aban- 


v. War- 
ren, 82 N. Y. 265; Flora v. Carbean, 


ets ey 


sary to acquire a prescriptive title, 
and the burden is upon the owner of 
the land to show that the use was 
permissive. Clement v. Bettle, 65 N. 
J. L. 675, 48 A 567; Hammond v. Zeh- 
ner, 21 N.Y. 118; Pierce v. Cloud, 42 
Pa. 102, 82 AmD 496. 

[b] Passways.—(1) The  unex- 
plained use of a passway for the pre- 
scriptive period raises the presump- 
tion that the use was adverse, and 
imposes on the owner the burden of 
showing the contrary. Fleming v. 
Howard, 150 Cal. 28, 87 P 908; Smith 
v. Fairfax, 180 Ky. 12, 201 SW 454; 
Salmon v. Martin, 156 Ky. 309, 160 
SW 1058; Wray v. Brown, 155 Ky. 
757, 160 SW 488; Swango v. Greene, 
155 Ky. 227, 159 SW 692; Driskill v. 
Morehead, 147 Ky. 107, 143 SW 758; 
Rogers v. Flick, 144 Ky. 844, 139 SW 
1098; Vance v. "Adams, 112 SW 927; 
Goldberg v. Cleveland, 111 SW 682, 33 
Kyl 9533 Cincinnati, etc., R. Co. v. 
Slaughier, 104 SW 293, 31 KyL a 
Cincinnati Southern R. Co 
Slaughter, 104 SW 291, 31 KyL 913; 
Jones v. Jones, 101 SW 980, 31 Kyl 
183; Byars v. Rash, 100 SW 306, 30 
Kyl 1153; Schwer v. Martin, 97 ‘SW 
12, 29 KyL 1221, 7 LRANS 614; Smith 
v. Pennington, 122 Ky. 355, 91 SW 
730, 28 KyL 1282, 8 LRANS 149; 
Crigler v. Newman, 91 SW 706, 29 
KyL 27; Ray.v. Nally, 89 SW 486, 28 
KylL 421; McPherson v. Thompson, 89 
Sw 195, 28 Kyl 266; Chenault v. 
Gravitt, 85 SW 184, 27 KyL 403; 
Warth v. Baldwin, 84 SW 1148, 27 
KyL 339; Wathen v. Howard, 84 SW 
303, 27 KyL 7; Magruder v. Potter, 77 
SW 919, 25 KyL 1336. (2) Where the 
use of a passway has extended over a 
long period of years, very slight evi- 
dence will be sufficient to show that 
it has been enjoyed under a claim of 
right. Stewart v. Brumley, (Ky.) 
119 SW 798; Evans v. Cook, 111 SW 
326, 33 KyL 788; Schwer v. Martin, 
97 SW 12, 29 KyL 1221, 7 LRANS 
614; Smith v. Pennimgton, 122 Ky. 355, 
91 SW 730, 28 KyL 1282, 8 LRANS 
149; Novinger v. Shoop, (Mo.) 201 
SW 64; Gerstner v. Payne, 160 Mo. A. 
289, 142 SW 794. 

52. Del.—Baynard v. Every Even- 
ing Printing Co., 9 Del. Ch. 127, 77 A 


Ind.—Smith v. Ponsford, 184 Ind. 
53, 110 NE 194. 

Ky.—Louisville R. Co. v. Cornelius, 
165 Ky. 132, 176 SW 964; Cahill v. 
Mangold, 151 Ky. 156, 151 SW 373; 
Warth v. Baldwin, 84 SW 1148, 27 


KyL 339. 

N. Y.—Hindley v. Manhattan R. 
Gor, 185 IN. ¥en 835, 78 NE 276 Lrev 
LOZ" sADp. Div. W604, 1:93) NYS, 53)% 


Pa.—Pierce v. Cloud, 42 Pa. 102, 82 
AmD 496. 
89 Vt. 


Vt.—Poronto vv. 
479, 95 A 647. 

N. S.—Crowe v. Cabot, 40 N, S. 177. 

See also infra this section. 

53. See infra note 54. 

54 Null v. Williamson, 166 Ind. 
587, 544, 78 NE 76 [cit Cye]; Hall v. 
McLeod, 2 Metc. (Ky.) 98, 74 AmD 
400; Lehigh Valley R. Co. v. McFar- 
lan, AS ING Jia La. evn Angus v. Dalton, 
4 Q. B. D. 162 [aff 6 App. Cas. 740, 16 


Sinnott, 


ERC 98]. 

55. Silva v. Hawn, 10 Cal. A. 544, 
102, P9562. 

56. yaar, Green, 111 Va. 205, 


68 SE 2 

57. Gai ‘—Fleming Ve Howard, 150 
Cal. 28, 87 P 908; Silva v. Hawn, 10 
Cal. A. 544, 102 P 952. 

Ind.—Smith v. Ponsford, 184 Ind. 
538, 110 NE 194; Gascho v. Lennert, 
176 Ind. 677, 97 NE 6; Mitchell v. 
Bain, 142 Ind. 604, 42 NE 230; Nowlin 
v. Whipple, 120 Ind. 596, 22 NE 669, 
6 LRA 159. 

Ky.—Cahill v. Mangold, 151 Ky. 
156, 151 SW 373; Stewart v. .Brum- 
ley, 119 SW. 798; Vance v. Adams, 112 
SW _ 927; Boyd v. Morris, 106 SW 867, 
32 KyL 642; Atterberry v. McClure, 
104 SW 958, 31 KyL 1201; Byars v. 
Rash, 100 SW 306, 30 KyL 1153; 
Schwer v. Martin, 97 SW 12, 29 KyL 
1221, 7 LRANS 614; Smith v. Pen- 
nington, 122 Ky. 355, 91 SW 730, 28 
KyL 1282, 8 LRANS 149; Smoot v. 
Wainscott, 89 SW 176, 28 KyL 233; 
Brown v. Barton, 82 SW 405, 26 KyL 
711; Magruder v. Potter, 77 SW 919, 
25 KyL 1336; Bowen v. Cooper, 66 Sw 
601, 23 KyL 2065; Patterson v. Grif- 
fith, 52 SW 884, 23 KyL 334; Lisle v. 
Embry, 42 SW 98, 19 KyL 867; Burch 
Vee blair eat sw 547, 19 Ky ao 641; 
Newcome v. Crews, 98 Ky. 339. 32 SW 
947, 17 Kyl 899; Talbott v. Thorn, 91 
Ky. 417, 16 Sw 88, 13 KyL 401; 
O* Daniel v. O’Daniel, 88 Ky. 185, 10 
SW 638, 10 Kyl 760. 

Me.— Thompson Vv. Bowes, 115 Me. 
6, fe A 1, 1 AmSR 1365 

d.— Cox v. Forrest, 60 Ma. 74. 

Mo.—-Anthony v. Kennard Bldg. 
Co., 188 Mo. 704, 87 SW 921; Boyce 
v. Missouri Pac. R. Co., 168 Mo. 582, 
68 SW 920, 58 LRA 443: Gerstner v. 
Payne, 160 Mo. A. 289, 292, 142 SW 
794 [cit Cye]. 

Nebr.—Marjerus v. Barton, 92 
Nebr. 685, 693, 139 NW 208 [cit Cyc]; 
Bone v. James, 82 Nebr. 442, 444, 118 
NW 83 [quot Cyc]. 

N. J.—Clement v. Bettle, 65 N. J. 
L. ates 48 A 567. 

Y.—Nichols v. Wentworth, 100 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbr¢. 


SS IN HY, sills Townsend v. McDonald, 
ZN Ye Sle 64 AmD 508 [rev 14 Barb. 
460]; Colburn v. Marsh, 68 Hun 269, 
22 NYS 990; Law v. McDonald, 9 Hun 
23; Hammonéd vy. Zehner, 23 Barb. 473; 
Millers vie .Garlock, 8. Barbs 153's 
Lathrop v. Lytle, 84 Misc. 161, 145 
NYS 906. 

Oh.—Bounds v. Holtsberry, 75 Oh. 
St. 636, 80 NE 1123; Pavey v. Vance, 
56 Oh. St. 162, 46 NE 898. : 

Or.—Coventon v. Seufert, 23 Or. 
548, 32 P 508. 

Pa.—Carter v. Tinicum Fishing Co., 
77 Pa. 310; Pierce v. Cloud, 42 Pa. 
102, 82 AmD 496; Steffy v. Carpenter, 
37 Pa. 41; Okeson v. Patterson, 29 Pa. 
22; Garrett' v. Jackson, 20. Pa. 331; 
Wanger v. Hipple, 10 Pa. Cas. 25, 13 
A 81; Godino v. Kane, 26 Pa. Super. 
rit Hudson v. Watson, 11 Pa. Super. 

Vt.—Barber v. Bailey, 86 Vt. 219, 
84 A 608, 44 LRANS 98; Arbuckle v. 
Ward, 29 Vt. 43. 

Wash.—Lechman v. Mills, 46 Wash. 
624, 91 P 11, 18 LRANS 990, 13 Ann 
Cas. 923. 

W. Va.—Hawkins v. Conner, 75 W. 
Va. 220, 838 SE 982; Rogerson v. Shep- 
herd, 33 W. Va. 307, 10 SE 632. 

B. C.—Feigenbaum vy. Jackson, 8 
Bis Ang: 

Eng.—Schwann v. Cotton, [1916] 
2 Ch. 459; Ruscoe v. Grounsell, 89 L. 
T. Rep. N. S. 426. 

58. Talbott v. p pore. 91 Ky. 487, 
16 SW 88, 13 KyL 401. 

59. Stéfanick v. Fortona, 222 Mass. 
83, 109 NE 878; Smith v. Porter, 10 
Gray (Mass.) 66. 

60. Blum v. este 102 Cal. 362, 
36 P 778, 41 AmSR 188. 


61. Beem v. Reichman, (Cal. A.) 
LI B92: 
62. Staples v. Cornwall, 114 App. 


Div. 596 mem, 94 NYS 1009 mem [aff 
190 N. Y. 506 mem, 83 NE 1132 mem]. 

63. See Deeds § 278. 

64. Osceola Presb. Church v. Har- 
ken, 177 Iowa 195, 158 NW 692. See 
also Painter vy. Pasadena Land, etc., 
Coy (OI Cale 22" Pl b3e (reserva- 
tion of water rights will be presumed 
to be an appurtenance of the land in 
whose favor the rights are reserved, 
although the reservation contains no 
power of assignment or words of in- 
heritance, where it is provided by 
statute that no such words are re- 
quisite, and that a fee is presumed 
to pass unless the grant expresses a 
different intent). 

644%. Osceola Presb. Church v. 
Harken, 177 Iowa 195, 158 NW 692. 

ree Plimpton v. Converse, 42 Vf. 
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§§ 184-188] i 


donment of the easement as a defense to plaintiff’s 
claim, he has the burden of proving the defense.*® 
And it has been said that in such case more evidence 
is required to defeat the right than to establish the 
title to land by adverse possession.*? It has further 
been held that he must also show acts performed and 
expense incurred by him in reliance on the abandon- 
ment.°* In Louisiana it has been held that where the 
servient owner alleges a loss of the right by a pre- 
scription of nonusage, it is not incumbent upon him 
to establish the defense, but that the person claiming 
the easement must prove a user during the time nec- 
essary to prevent the establishment of such pre- 
seription.® 

[§ 185] 5. Disability of Owner of Servient 
Tenement. According to some decisions the burden 
of proof is on a party who asserts an easement in 
another’s land by prescription to establish that the 
owners thereof were free from legal disability during 
the entire prescriptive period, and that they were 
persons against whom a prescriptive right could be 
acquired by adverse use,"° especially where it appears 
that during the period one of the owners was a 


married woman; but in some eases the rule is- 


qualified as being applicable only where the person 
against whom the prescription is claimed is not a 


66. Cal.—Richardson v. McNulty, 73. 
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party to the suit.72. On the other hand, the view is 
taken in a number of decisions that disability on the 
part of the servient owner to resist an adverse use of 
his land will not be presumed, and if relied on as a 
defense to the claim of an easement by prescription, 
the burden is upon him to establish the fact by a 
preponderance of evidence.7* 

{[§ 186] B. Admissibility of Evidence7*—1. In 
General. Where a prescriptive right to an easement 
is relied on, each of the elements essential to the 
creation of an easement by prescription is open to 
contradiction and liable to be disproved.” 

{§ 187] 2. Parol Evidence. Under the general 
rule, and subject to its exceptions and qualifications,’® 
parol evidence is admissible to show the existence of 
an easement;’’ to show the intention of the parties 
as to an easement by grant;® to show the fact of 
plaintitf’s possession of the dominant estate; or to 
show the use of an easement;®° and all agreements 
in regard to the use of easements may be proved by 
parol unless it is shown that they were reduced to 
writing.®+ 

[§ 188] 3. To Prove Adverse User and Acqui- 
escence. For the purpose of proving adverse user 
the party claiming an easement by prescription may 
introduce evidence of his own acts or of parties in 


right of way. Heard v. Bowen, (Tex. 


24 Cal. 339; Waring v. Crow, 11 Cal. 
366; Davidson v. Ellis, 9 Cal. A. 145, 


98 P 254. 
Hodgkins, 109 Me. 


Me.—Adams v. 
361, 84 A 530, 42 LRANS 741 

Mass.—Eddy v. Chace, 140 Mass. 
471, 5 NE 306; Hayford v. Spokesfield, 
100 Mass. 491; Dyer v. Sanford, 9 
Mete. 395, 48 AmD 399. 

Nebr.—Agnew v. Pawnee City, 79 
Nebr. 603, 113 NW 236. 

INTE YS —Hennessy v. Murdock, 137 N. 
WE cl. co ON Bs30s, Crain vi Hox 16 
Barb. i84; Corning Vv. Gould, 16 Wend. 
531. 

2 Rosengarten, 23 Pa. 
Dist. 548. 


Va.—Daniel v. Doughty, 120 Va. 
853, 858, 92 SE 848 [cit Cyc]; Scott 
v. Moore, 98 Va. 668, 37 SE 342, 81 
AmSR 749. 

Eng.—Young v. Star Omnibus Co., 
86 L. T. Rep. N.S. 41 
Dist. 548. 


67. Stuart v. Rosengarten, 23 Pa. 
Ses UA ee ene: v. Ellis, 9 Cal. A. 145, 
69. Se hai Croix v. Nolan, 1 Rob. 
Powers v. Foucher, 12 


70. Saunders v. Simpson, 97 Tenn. 
382, 37 SW 195; West v. Houston, 
(Tex. Civ. A.) 168 SW 679; Wright v. 
Fanning, (Tex. Civ. A.) 86 SW 786; 
Hivans vV...scott, 37 Tex. Civ. A. 373, 
83 SW 874. See Austin v. Hall, 93 
Tex. 591, 57 SW 563 (applying this 
principle in respect to the establish- 
ment of a prescriptive right to a pub- 
lic road). 

71. Saunders v. Simpson, 97 Tenn. 
382, 37 SW 195. 

72. Callan v. Walters, (Tex. Civ. 
A.) 190 SW 829 [lim West v. Houston, 
(Tex. Civ. A.) 163 SW 629] (if pre- 
seriptive title is claimed against 
those who are not parties to the suit, 
the burden is on the party asserting 
the easement to establish tthe nega- 
tive fact that the owners of the ser- 
vient estate were free from legal dis- 


ability during the prescription 
period). 
[a] Rule applies only where pre- 


scription is claimed against those 
who are not parties to the suit. Aus- 
tin v. Hall,93 Tex. 591, 57 SW 563. 
See also Callan v. Walters, (Tex. Civ. 
A.) 190 SW 829, 833 (“We see no rea- 
son why more proof should be re- 
quired, aS against a defendant to a 
suit, to establish an easement by 
prescription than to establish title by 
limitation in a suit of trespass to 
try title’). 


164, 26 NE 766; Davidson v. Nichol- 
son, 59 Ind. 411; Palmer v. Wright, 
Bo 486 [cit’ 2 Greenleaf Ev. § 

[a] Reason for rule.—‘‘Freedom 
from disability will be presumed, we 
think, unless the contrary is affirma- 
tively shown. It has been well laid 
down as a legal proposition, that abil- 
ity is the rule, and disability the ex- 
ception, and that he who alleges the 
exception must prove it.” Palmer v. 
Wright, 58 Ind. 486, 490. See also 
Adverse Possession § 586. 

74, See also infra § 272. 

75. Rollins v. Blackden, 112 Me. 
459, 92 A 521, AnnCas1917A 875; Smith 
v. Miller, 11 Gray (Mass.) 145; Prince 
v. Wilbourn, 30 S. C. L. 58; Holman 
v. Patterson, 34 Tex. Civ. A. 344, 78 
SW 989. 

{aJ] Rule applied.—(1) In an ac- 

tion for obstructing a private way, 
an award may be given in evidence 
to establish plaintiff’s right of way, 
not as conveying the right, ‘but as 
estopping defendant from denying it. 
Prince v. Wilbourn, 30 S. Cc. L. 
(2) In an action for a right of way 
over land surrounding plaintiff’s, the 
answers showing from whom defend- 
ants derived title were admissible in 
evidence to show the facts therein 
stated. Holman v. Patterson, 34 Tex. 
Civ. A. 344, 78 SW 989. (38) In an 
action for a right of way over land 
surrounding plaintiff’s, deeds of the 
surrounding land to defendants, their 
execution having been _ sufficiently 
proved, are admissible in evidence. 
Holman y. Patterson, supra 

se See Evidence C17 Cyc 567 et 
seq 

77. Rozier v. Maginnis, 12 La. Ann. 
108; Heard v. Bowen, (Tex. Civ. A.) 
184.SW 234. 

[a]. Thus where the proprietor of 
,two estates between which there 
‘exists an apparent servitude sells one 
of the estates, and the deed is silent 
as to the servitude, its existence may 
be shown by parol evidence. Rozier 
vy. Maginnis, 12 La. Ann. 108. 

[b] Easement by prescription.— 
(1) The existence of an easement 
claimed by prescription may be es- 
tablished by parol evidence. Ken- 
nedy v. McCollam, 34 La. Ann. 568; 
Burke y. Wall, 29 Da. Ann. 38, 29 
AmR 316; Macheca v. Avegno, 25 La. 
Ann. 55; Heard v. Bowen, (Tex. Civ. 
Se 4 SW 234. (2) Parol evidence 
is admissible to establish adverse 
user although it would not he ad- 


missible to show a verbal gift of a! vy. Boston, 


Civ. A.) 184 SW 234. 

78. See cases.infra this note. 

[a] Where the language of the 
grant is ambiguous (1) parol evi- 
dence of the circumstances under 
which it was made is admissible to 
show the intention of the_ parties. 
Roush v. Roush, 154 Ind. 562, 55 NE 
1017; Agne v. Slitsinger, 96 Iowa 181, 
64 NW 8386, 36 LRA 701; Perry v. 
Snow, 165 Mass. 23, 42 NE 117; O’ Neil 
v. Holbrook, 121 Mass. 102; Laclede 
Constr. Co. 'v. T. J. Moss Tire Co; 
185 Mo. 25, 84 SW 76; Bernero v. Mc- 
Farland Real Hst. Co., 134 Mo. A. 290, 
299, 114 SW 531; Dunn vy. English, 23 
N. J. L. 126, 128; French v. Williams, 
82 Va. 462, 4 SE 591. (2) But it is 
only where the language of the grant 
is ambiguous that parol evidence is 
admissible. .Workman v. Stephenson, 
26 Colo. A. 339, 144 P 1136; Heuer v. 
Webster, 187 Ill. A. 273; Shepherd v. 
Watson, 1 Watts (Pa.) 35. (3) Where 
a right of way appurtenant to land is 
plainly conveyed by the terms of a 
deed it is not competent to prove by 
parol evidence that it was not the in- 
tention of the parties that it should 
be conveyed. Shepherd v. Watson, 1 
Watts (Pa.) 35. 

[b] Evidence of the length of 
time a way has been used is admis- 
sible, although the right is not 
claimed by prescription, it being 
proper to prove the construction 
given by the parties to the grant. 
Roush vy. Roush, 154 Ind. 562, 55 NE 
1017; Dunn v. English, 230 Ne nate Le 


126. 

79. Macheca v. Avegno, 20 La. 
Ann. 339. 

80. Blake v. Everett, 1 Allen 
(Mass.) 248. 


81. Lebus v. Boston, 107 Ky. 98, 
51 SW 609, 52 SW 956, 21 KyL 411, 92 
AmSR 3383, 47 LRA 79; Macheca v. 
Avegno, 25 La. Ann. 55; pops v. Dev- 
EE 5 Gray (Mass.) 409 

[a] The surrender of an old right 
of way may be shown by evidence of 
an executed oral agreement between 
the owners of the dominant and ser- 
vient tenements to discontinue the 
old way and substitute a different 
one therefor. Pope v. Devereux, 5 
Gray (Mass.) 409. 

[b] The claim to an implied reser- 
vation of a way of necessity may be 
rebutted by parol evidence of an 
agreement at the time of the convey- 
ance that the way claimed was not 
necessary and that the grantor would 
thereafter use a different way. Lebus 
107 Ky. 98, 51 SW 609, 52 
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privity with him,®? or evidence of a claim of right 
made by his predecessor in title ;8* or may show that 
third persons, when using the easement, asked per- 
mission of him, and not of the owner of the servient 
tenement.8¢ Where a party asserts a right to a way 
by prescription and a continuous user for the pre- 
scriptive period, evidence of use by others living in 
the neighborhood insufficient to ripen into a prescrip- 
tive right as to them is admissible.*> Declarations 
of a former owner of the servient estate, if made 
during his ownership,®*° and which tend to show the 
existence of the easement claimed are admissible 
against a subsequent owner,®’ as are also admissions 
of such right by a former owner of the servient estate 
during his ownership.*® In determining whether 
the use of a way has been adverse or permissive 
evidence is admissible of the existence of other ways 
leading from the premises of the claimant over the 
land of other persons to the public highway.®® It is 
also permissible to show an agreement between de- 
fendant’s and plaintiff’s predecessor in title in rela- 
tion to the way and his use under the agreement.®° 
And evidence that plaintiff had directed his tenants 
to use a lane in controversy was admissible as evi- 
dence of adverse user under claim of right.°t Where 
the evidence tends to prove an attempted dedication, 
which failed because of nonacceptance, it is admis- 
sible to show that the use thereafter by an abutting 
owner was in the exercise of an adverse right.°? On 
the other hand, where a right of way is claimed 
wholly by adverse user, a deed from the claimant of 
the right of way to the owner of the servient tene- 
ment, providing that the grantee shall permit the 
grantor to use the crossings then made on the lands 
conveyed, is not. admissible in evidence to prove ad- 
verse use.°? 

Acquiescence by owner of servient tenement. 
Where plaintiff claims a private way by prescription 
over defendant’s land, he may, for the purpose of 
showing acquiescence of defendant, prove that the 
highway commissioners allowed plaintiff to perform 
his highway labor on the alleged way a year before 
the action was commenced.** 

{§ 189] 4. To Disprove Adverse User and Acqui- 
escence. Admissions by plaintiff inconsistent with 
the right claimed are admissible against him.°> A\l- 
though there is authority directly to the contrary,%* 
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it has been held that acts and declarations of the 
former owner of the servient tenement,®? and of the 
owner himself,9* are evidence in the owner’s favor as 
well as against him to show his understanding of the 
claim. And it has been held that against one claim- 
ing a right of way in a private alley by adverse user 
of himself and his predecessors in title, his grantor 
may testify that he never used the alley with a claim 
of right, but only by permission of its owner.®® It 
has also been held competent for a relative of the 
claimant who is familiar with the location of a way 
in controversy to testify that he was never aware 
of any adverse claim of right to the use of the way." 
So where a prescriptive right of way is sought to be 
established by evidence of a beaten visible path made 
by those from whom the present owner derived title, 
this evidence may be explained by proof that other 
people were in the habit of crossing the land not uni- 
formly but generally in the same path.2, On the other 
hand, where a way is claimed by prescription, evi- 
dence is not admissible on the part of defendant to 
show a permissive use by other persons not in privity 
with the present claimant or his grantors.2 And 
evidence of interruptions in the use of a way is inad- 
missible where it does not appear that the person 
causing the interruptions had any title to the servient 
estate which has been transmitted to the present 
owner.* : 

{§ 190] 5. To Prove or Disprove Ways of Neces- 
sity. A plan showing the positions of the different 
tracts of land and the highway is competent evidence 
in determining whether a right of way exists by 
necessity.° And on an issue as to whether a way is 
one of necessity, evidence is admissible to show that 
the property may be made as accessible to a public 
highway by the expenditure of a reasonable amount 
of money as it is by the use of the alleged way.® 
Evidence of the purchase of other land by the owner 
of a way of necessity, over which he might have 
access to the public highway, is admissible to show 
that his right to the way has ceased to exist.? Parol 
evidence to show a way of necessity not conveyed by 
deed may be rebutted by parol evidence of the actual 
agreement of the parties.® 

{§ 191] 6. To Show Grant Implied from Sale 
with Reference to Plat. Where, in a suit to quiet 
title to a right of way over a strip through the center 


SW 956, 21 KyL 411, 706, 92 AmSR 
$33, 47 LRA 79. 

{c] The fact that the use of a 
way commenced under a claim of 
right may be shown by evidence of a 
parol agreement by the grantee of 
certain land that the grantor might 
continue to use a way over the land 
which was not reserved in the deed. 
Ashley v. Ashley, 4 Gray (Mass.) 197. 

82. Deerfield v. Connecticut R. 
Co., 144 Mass. 325, 11 NE 105; Okeson 
v. Patterson, 29 Pa. 22. 

83. Turner v. Baldwin, 44 Conn. 
121; Rollins v. Blackden, 112 Me. 459, 
92 A 521, AnnCasi917A 875; Lucas v. 
Smithfield, etc., Turnp. Co., 36 W. Va. 
427, 15 SE 182. 

84. Smith v. Putnam, 62 N. H. 369, 
(third persons living in the neighbor- 
hood might testify that persons liv- 
ing on land adjoining the servient 
tenement always claimed the right 
to the full, free, and uninterrupted 
use of the easement, since such a 
statement is not a matter of opinion, 
but of fact). 

e565). Cincinnati)’ ete;4 R.~ Co-\ > Vv. 
Slaughter, 104 SW 293, 31 KyL 894; 
Cincinnati Southern R. Co. v. Slaugh- 
ter, 104 SW 291, 31 KyL 913. 

g6. Noyes v. Morrill, 108 Mass. 
396 

1 Allen 


87. Blake v. Everett, 


(Mass.) 248; Stuart v. Line, 11 Pa. 
Super. 345. 

88. Bennett v. Biddle, 150 Pa. 420, 
24 A 738. 

89. Hewins v. Smith, 11 Metc. 
(Mass.) 241. 

90. Myers v. Berven, 166 Cal. 484, 
137 P 260. 

91. She v. Bell, 166 N. C. 208, 

92. Bigelow Carpet Co. v. Wig- 
gin, 209 Mass. 542, 95 NE 938. 

93. Hoyle v. New York, etc., R. 


Co., 60 Conn. 28, 22 A 446. 
ro Crounse v. Wemple, 29 N. Y. 


95. Turner v. Williams, 76 Mo. 


617 (a notice served by plaintiff on, 


defendant in which the way in ques- 
tion was stated to be a public read 
is admissible to show that at the 
time it was given plaintiff did not 
consider it a private way). 

96. Blake v. Everett, 1 Allen 
(Mass.) 248 (declarations of the for- 
mer owner tending to disprove the 
existence of the right of way in 
question are incompetent evidence in 
favor of the present owner). 

97. Dodge v. Stacy, 39. Vt. 558 
(where a way is claimed by prescrip- 
tion, declarations of a former owner 
of the servient estate tending to 
show a want of acquiescence on his 


part in the use of the easement are 
admissible). 

98. Sears v. Hayt, 37 Conn. 406 
(where there have been interruptions 
by the servient owner of the use of 
an easement claimed by prescription, 
evidence of declarations accompany- 
ing the acts of interruption is ad- 
missible to show that they were of 
a character adverse to plaintiff’s 
claim). 

99. Vandegrift v. Burke, 98 Md. 
230, 56 A 602. See also Hannefin vy. 
Blake, 102 Mass. 297 (the testimony 
of a former owner of the servient 
tenement to the effect that during 
his ownership he never knew of the 
existence of the easement claimed is 
admissible to prevent the establish- 
ment of the right). 

3. Rotch’s Wharf Co. v. Judd, 108 
Mass. 224. 

2. Pope v. 
(Mass.) 409. 

8. McIntire v. Taibot, 62 Me. 212. 

4. McIntire v. Talbot, 62 Me. 31%. 

5. Chase v. Perry, 132 Mass. 582. 

6 Staples v. Cornwall, 114 App. 
Div. 596 mem, 99 NYS 1009 mem [aff 
190 N. Y. 506 mem, 83 NE 1132 mem}. 

7. Russell v. Napier, 82 Ga. 776, 
9 SE 746. 

8. Golden v. Rupard, 80 SW 162. 
25 KyL 2125. See also supra § 187. 


Devereux, 5 Gray 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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§§ 191-195] 


of a block, the legal title to which was in defendant, 
plaintiff claimed that the right of way was based on 
the act of the grantor of defendant in platting the 
block into lots with an alleyway through the center 
thereof, and conveying the lots with reference to the 
alleyway, evidence of the acts of the grantor with 
reference to buildings on the lots, gates opening on 
the alleyway, and statements to intending purchasers 
of lots was admissible.® 

[§ 192] 7. To Show Extent, Character, and 
Location of Easement. Evidence of the manner in 
which the claimant made use of an easement is admis- 
sible to show the extent and character of the right.?° 
So evidence of the use of the way by persons other 
than the person claiming it is admissible to show the 
existence of the way and its location; but in the 
case of a prescriptive claimant the rule has not been 
applied as to acts and use of mere strangers for 
which he was not responsible.12 In an action to en- 
join the obstruction of a right of way through an 
alley to the public street by the owner of an interior 
lot bounding on the rear on the alley, a deed by the 
common grantor of plaintiff’s lot and the adjoining 
lot between it and the street, containing a similar 
' reference to the alley, was admissible in evidence 
to show that the alley extended along both lots to the 
public street.?% 

[§ 193] 8. To Show Abandonment of Easement. 
The intention to abandon an easement may be proved 
by an infinite variety of acts.14 Abandonment of an 
easement may be shown by declarations,!> or by acts 
done by the owner of the dominant tenement clearly 


9. Myers v. Kenyon, 7 Cal. A. 112, 7 

93 P 888. a definite and particular way, 
10. See cases infra this note. ; 
[a] Easement by grant.—Where aj use and enjoyment 


right of way is claimed under a grant, 
evidence of the manner in which it 
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Gray (Mass.) 478, 478 (“He claimed 
quired by a course of uninterrupted 


more than forty years by himself and 


[19 C.3.] ~ $63 


indicating an intention to abandon,?® or by his acqui- 
escence in acts done by the owner of the servient 
tenement.t7 So declarations of a former owner of 
the dominant estate made during his ownership are 
admissible to show an abandonment of the ease- 
ment.1* And where an abandonment.of an easement 
by the predecessor in title of the person claiming it 
is relied on, it is competent for the predecessor to 
testify as to his intent in doing the acts which are 
relied on as showing an abandonment.19 Where a 
third person interested in a servient estate has 
acted upon an abandonment of an easement, and in 
regard to whom it would operate unjustly if the ex- 
ercise of the easement should be resumed in favor of 
the dominant estate, added force is given to a claim 
of abandonment.?° 

[§ 194] C. Sufficiency of Evidence?*—1. In 
General. The evidence to establish or show the exis- 
tence of an easement must be clear and satisfactory.2? 
If the proof of an easement is left in doubt the party 
asserting the easement must fail.23 A preponderance 
of evidence while necessary is sufficient.24 A judg- 
ment for plaintiff in an action for disturbing a right 
of way is sufficient evidence of the existence of his 
right to the way at the time the judgment was render- 
ed.?5 

{§ 195] 2. To Establish Easement by Grant or 
Agreement. Where an easement is claimed by virtue 
of an express grant, the rights of the parties must be 
ascertained from the deed itself,?* subject to the 
rules stated above as to the admissibility of parol 
evidence.?? In the notes reference is made to cases 
owned the adjoining parcels estab- 
lished a way over defendant’s land 
for the benefit of the parcel con- 
veyed. Feitler v. Dobbins, 263 Ill. 


78, 104 NE 1088. (4) Evidence that 
plaintiff's and defendant’s common 


ac- 


for a period of 


has been used by the grantee and 
acquiesced in by the grantor, while 
not admissible to establish the right 
to the way, is admissible to show the 
extent and character of the right. 
Hamilton v. Dennison, 56 Conn. 359, 
15 A 748, 1 LRA 287; Rexford v. Mar- 
quis, 7 Lans. (N. Y.) 249. 

[b] Way of necessity.—Where a 
way is claimed as a way of necessity, 
if the extent or location of the way 
is in question, evidence of the man- 
ner in which it has been used by the 
owner of the easement, and acqui- 
esced in by the owner of the servient 
tenement is admissible. Jenne v. 
Piper, 69 Vt. 497, 38 A 147 (evidence 
.is admissible of a declaration by the 
owner of the servient estate as to 
where he intended to locate the way). 

12... Kripp V..\Curtis).-71 (Cale 62; 11 
P 879; McFerren v. Mont Alto Iron 
Co. 06 ba. 180: 

{a] Where the location of a way 
of necessity is in issue declarations 
of a former owner of the servient es- 
tate, who had a right to locate the 
way, and which tend to show that he 
had done so, are admissible. Kripp 
Va @urtiss: (1 -Cals 62, 11.b 879: 

12. Smith v. Lee, 14 Gray (Mass.) 
473, 478; Bolton v. Murphy, 41 Utah 
591, 127° P 335. 

{a] Thus cn an issue as to whether 
the way to which plaintiff had become 
entitled by prescription was in a 
certain place and in a definite course 
and line of travel, or was a way by 
necessity, shifting and changeable 
in its course at the mere will of the 
owner of the servient tenement to 
put into exercise his right of control 
in this respect, and to restrict plain- 
tiff to the use and enjoyment of any 
convenient and reasonable way which 
should thus from time to time be 
laid out for him, evidence to prove 
that other persons had gone over 
the land in different directions is 
not competent, since the acts of 
strangers could not defeat or qualify 
claimant’s right. Smith v. Lee, 


those under whom he claimed; and 
any title thus acquired could not be 
affected by any use or forbearance on 
the part of those for whose acts and 
course of proceeding he was in no 
respect responsible’’). 

13. Imperial Realty Co. v. West 
Jersey, etc., R. Co., 78 N. J. Eq. 110, 
77 A 1041 [rev on other grounds 79 
N. J. Eq. 168, 81 A 837]. 

White v. Manhattan R. Co., 
139 N. Y. 19, 34 NE 887 [rev 18 NYS 


396]. 

15. Fidler v. Rehmeyer, 34 Pa. 
Super. 275. 

16. Conabeer v. New York Cent., 


ete., R. Co., 156 N. Y. 474, 51 NE 402 
[aff 84 Hun 34, 32 NYS 6]; Foote v. 
Metropolitan El. R. Co., 147 N. Y. 
367, 42 NE 181 [aff 83 Hun 610, 31 
NYS 1127]; Fidler v. Rehmeyer, 34 
Pa. Super. 275; Bell v. Golding, 23 
Ont. A. 485. See also supra § 149. 

17. Bell v. Golding, 23 Ont. A. 485. 

18. King v. Murphy, 140 Mass. 
254, 4 NE 566; Faulkner v. Rocket, 33 
R. 1 152, 80°A 380. 

19. Butterfield v. Reed, 160 Mass. 
361, 35 NE 1128. 

20. White v. Manhattan R. Co., 139 
N. Y. 19, 34 NE 887 [rev 18 NYS 396]. 

21. See also infra § 273. 

22. Godman v. Jones, 180 Ky. 217, 
208 SW 662; and cases infra this sec- 
ion. 

{a] Beason for rule.—This the 
law requires when it is sought to 
take any property or any kind of en- 
joyment thereof from the true own- 
er. Davids v. Newell, 8 OntWR 297. 

[b] Evidence sufficient: (1) To 
show easement only and not owner- 
ship in fee of private road, where 
such ownership in fee was necessary 
to entitle plaintiff to relief by in- 
junction for interfering with private 
road. Allen v. Scheib, 257 Pa. 6, 101 
A 102, LRA1917F 446. (2) To show a 
location of a roadway at a place other 
than that as used by defendant. Wy- 
mans v. Carrell, 154 Towa 582, 134 
NW 614. (3) To show that the com- 
mon grantor of the parties who once 


grantor had established an alleyway 
between plaintiff's and defendant’s 
lots, had called for it in the deeds 
made, thereby dedicating its use to 
the lots, and while in possession had 
recognized plaintiff’s ancestor’s right 
and claim to the use thereof, and 
that plaintiff and his tenants had 
used it up to a recent date, was 
sufficient to sustain a verdict in fa- 
vor of plaintiff's right to a passway 
through such alley. Walling v. Eg- 
gers, 78 SW 428, 25 KyL 1563. 

23. Doe v. Roe, 10 Del. 477; Coo- 
per _v. McBridge, 9 Del. 461; Bay- 
nard v. Every Evening Printing Co., 
9 Del. Ch. (1275 77) A1885; Rollins! v; 
Blackden, 112 Me. 459, 92 A 521, Ann 
Cas1917A 875. 

24. Bigelow Carpet Co. v. Wiggin, 
209 Mass. 542, 95 NE 938. 


rat Wissler v. Hershey, 23 Pa, 
[a] A verdict of damages for 


plaintiff is conclusive evidence of his 
right in a subsequent action between 
the same parties. Prather v. Owens, 
ZO pe, SoG: 

26. Botsford v. Wallace, 69 Conn. 
263, 37 A 902; Voorhees v. Burchard, 
6 Lans. (N. Y.) 176. 

[a] Private understanding.—Where 
the land to which an easement is 
appurtenant is conveyed with its ap- 
purtenances, the rights of the par- 
ties cannot be affected by evidence 
of a private understanding between 
the parties that the easement in 
question should not pass as an appur- 
tenance. Voorhees vy. Burchard, 6 
ans; New) r7G. 

{b] An exception in a covenant 
against encumbrances of “such rights 
of pass-way, if any, as may exist 
of record,” is not an admission that 
there are such rights. Botsford v. 
Wallace, 69 Conn. 263, 37 A 902. 

27. See supra § 187. 

[a] Intention of parties.—(1) 
Where a private road ran from tes- 
tator’s residence across three adjoin- 
ing tracts to a county road, the evi- 


964 [19C.J.] 


in which the court considered the sufficiency of evi- 
dence to show the establishment of an easement by 
Proof that the owner of 
land over which another has a right of way did not 
object when the owner of the’ way used a different 
route from the one to which he was entitled is not 
sufficient to establish an agreement to substitute the 


agreement?® or by grant.?° 


route used for the other.®° 


Acquiescence for the prescriptive period in the en- 
joyment of a right claimed to be an easement of 
necessity corroborates the claim of a grant by impli- 


eation.*+ 


[§ 196] 3. To Establish Way by Necessity. 
Where a way is claimed by necessity, proof that 


dence was held sufficient to show the 
intention of the testator to reserve 
it from a residuary devise of the 
tract nearest the county road.  Cor- 
less v. Eatherton, (Mo.) 187 SW 39. 
(2) Evidence was held sufficient to 
show that the intention of the pre- 
decessors of the parties, by whom 
the easement was created, was that 
the right should be such as was to be 
expected for the probable use of 
buildings which would probably be 
built in a business locality, and pre- 
cluded obstruction by a building over 


it. Frost v. Jacobs, 204 Mass. 1, 90 
NE 357. 
28. [a] Evidence sufficient to show 


establishment of way by agreement. 
Palmer v. Palmer, 150 N. Y. 139, 44 
NE 966, 55 AmSR 653 [rev 71 Hun 30, 
24 NYS 613]. 

{b] Evidence insufficient: (1) To 
show the creation of an easement for 
a ditch by agreement. Lehfeldt v. 
Bachmann, 175 Iowa 202, 157 NW 
456. (2) To show that a certain road 
had been substituted by oral agree- 
ment for a pathway granted in a 
deed. Dana v. Smith, 117 Me. 198, 103 

15 


A ed 

29. [a] Evidence sufficient: (1) 
To show grant of right of way across 
railroad tracks. Chicago, etc., R. Co. 
y. Sioux City Stockyards Co., 176 
Iowa 659, 158 NW 769, 143 NW 560. 
(2) To show a parol grant of an ease- 
ment taken out of the statute of 
frauds by part performance. MHard- 
castle v. Holmes, 71 Kan. 860, 80 P 


962. 
{b] Evidence insufficient: (1) To 
show grant of easament. Anthony 


v. Kennard Bldg. Co., 188 Mo. 704, 
87 SW 921. (2) To show that. stipu- 
jation was placed in deed to insure 
plaintiff the right to use private road. 
Day v. Williams, (Tex. Civ. A.) 193 


SW 239. 

30. Tabbutt v. Grant, 94 Me. 371, 
47 A 899: 

31. Watson v. French, 112 Me. 371, 


92.A 290, LRA1915C 355. 

82. Russell v. Napier, 82 Ga. 770, 
9 SE 746. 3 

{a] Evidence sufficient.—Rater_v. 
Shuttlefield, 146 Iowa 512, 125 NW 
235, 44 LRANS 101. i ; 

{b] Evidence insufficient.—Olin v. 
Kingsbury, 181 App. Div. 348, 168 
NYS 766. ; 

33. McMillan v. Cronin, 75 N, Y. 
474 [aff 13 Hun 68]; Davids v. New- 
ell, 8 OntWR 297. 

[a] Lost grant—Where an ease- 
ment is claimed under a lost grant, 
the proof of its contents must be 
clear, strong, and convincing, Peters 
vy. Werth, 164 Mo. 431, 64 SW 490. 

[b] Where the use of a way is 
permissive in its inception, evidence 
to substantiate a prescriptive right 
to continue the easement must be 
clear and conclusive. _Bohrnstedt Co. 
v. Scharen, 60 Or. 349, 119 P 337. 

34, [a] Evidence insufficient.—Sal- 
mon v. Martin, 156 Ky. 309, 160 SW 
1058; Leete v. Roney, 127 Mich. 92, 
86 NW 519. f 

{b] Evidence insufficient.—Hill v. 
Wing, 198 Ala. 312, 69 S 445; Chicago, 
, R. Co. v. Johnson, 205 Ill. 598, 

Anthony ‘v. Kennard 
Blds.aCos 704, 87 SW 921; 
Porter v. International Bridge Co., 
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tion. 


[§§ 195-197 


plaintiff has purchased other land, over which he may 
have access to the public highway is sufficient to show 
that the way claimed is not a way of necessity.%? 

{§ 197] 4. To Establish Easement by Prescrip- 
The evidence by which it is sought to establish 
a prescriptive right to an easement should be clear 
and satisfactory.®? 


In the notes reference is made 


to cases in which the court has considered the suffi- 


ciency of evidence to show that an easement has been 
acquired by prescription** or usage;*° that user had 
been adverse®® or not adverse;?7 that the use had 


been continuous and notorious;*% that user had been 


200 N. Y. 234, 93 NE 716, 21 AnnCas 
684; Peters v. Sinclair, 48 Can. S. C. 
57 [dism app 38 OntWN_ 1045, 4 
OntWN 388, 23 OntWR 441]. 

{c] Ditch.—Oliver v. Burnett, 10 
Cal. A. 403, 102 P 223 (insufficient). 

[da] Fire escape and swinging 
blinds.—Cartenovitz v. Conti, 92 
Conn. 546, 103 A 629. 

{e] Private way.—Evidence suf- 
ficient: (1) To establish way. David- 
ow v. Griswold, 23 Cal. A. 188, 137 
P 619; Brown v. Peck, 125 Iowa 624, 
101 NW 443; Smith v. Fairfax, 180 
Ky. 12, 201 SW 454; Powell v. Wines, 
179 Ky. 414, 200 SW 641; Rogers v. 
Flick, 144 Ky. 844, 139 SW 1098; Boyd 
v. Morris, 106 SW 867, 32 KyL 642; 
Cincinnati, ete., R. Co, v. Slaughter, 
104 SW 293, 31 KyL 894; Cincinnati 
Southern R. Co. v. Slaughter, 126 Ky. 
492, 104 SW 291, 31 KyL 913; Byars 
v. Rash, 100 SW 306, 30 Kyl 1153; 
Dwyer v. Bass, 6 Ky. Op. 657; Ber- 
key, ete., Furniture Co. v. Valley 
City Milling Co., 194 Mich. 234, 160 
NW 648; Bean v. Bean, 163 Mich. 
379, 128 NW 4138; Sanford v. Kern, 
223 Mo. 616, 122 SW 1051; Gerstner 
v. Payne, 160 Mo. A. 289, 142 SW 
794; Hood v. New York Cent., etc., 
Ree Gon si63, App: 1 Div..830, T4249 NYS 
262 [reh den 164 App. Div. 917 mem, 
149 NYS 1087]; Passino v. Tamer, 162 
App. “Div. 795, 147 NYS 822; Heard 
v. Bowen, (Tex. Civ. A.) 184 SW 234; 
Morris v. Blunt, 49 Utah 2438, 161 P 
1127; Hostetter v. Hitchings, 119 Va. 
131, 89 SE 135; McLean v. McRae, 50 
N. S. 536, 38 DomLR 128. (2) To 
show that a way had not been ac- 
quired by prescription. Rodgers v. 
Stroud, 141 Ga. 559, 81 SE 873; Rob- 
erts v. Williams, 90 SW 565, 28 KyL 
1084; Mullen v. Clark, 203 Mass. 13, 
89 NE 112 (because there had not 
been an uninterrupted use of the 
way for the prescriptive period). See 
also Gustafson v. Ursales, 20 Oh. Cir. 
Ct. N. S. 275 (the submission by the 
user to arbitration of his right to 
use a strip of land as a road leading 
to a public highway is inconsistent 
with the claim that its use has been 
of a character which has ripened in- 
to a title by prescription; and where 
the condition imposed for its use 
by the arbitration has not been ob- 
served, injunction lies against its 
further use). Evidence insufficient: 
(3) To establish way. Broom v. 
Grizzard, 1386 Ga. 297,. 71) SH: 430; 
Gascho v. Lennert, 176 Ind. 677, 97 
NE 6; Godman v. Jones, 180 Ky. 217, 
202 SW 662; Davidson vy. Nantz, 177 
Ky. 50, 197 SW 520; Louisville, etc., 
R. Co. v. Cornelius, 165 Ky. 132, 176 
SW 964; Golden v. Rupard, 80 SW 
162, 25 KyL 2125; Wooster v. Fiske, 
116 Me. 517, 102 A 231; Vandegrift v. 
Burke, 98 Md. 230, 56 A 602; Ricks v. 
Scott, 117 Va. 370, 84 SE 676; Kol- 
pack v. Kolpack, 128 Wis. 169, 107 
NW 457, 116 AmSR 29. (4) To show 
that way had not been acquired by 


prescription. Brown v. Barton, 82 
SW 405, 26 Kyl 711. 
35. Title Guarantee, etc., Co. v. 


New York Juvenile Asylum, 135 App. 
Div. 529, 118 NYS 302 (insufficient to 
show easement of right of sewerage 
by usage). ‘ 

36. [a] Evidence sufficient.—(1) 
Silva v. Hawn, 10 Cal. A. 544, 102 P 


permissive ;°° that user had been under claim of 
right ;*° or that edsement was appurtenant and not 


952; Alper v. Tormey, 7 Cal. A. 8, 
93 P 402; Bigelow Carpet Co. v. Wig- 
gin, 209 Mass. 542, 95 NE 938. (2) 
Evidence that for more than twenty- 
eight years vessels unloading at 
plaintiff's wharf would overlap other 
wharves by more than two thirds of 
their length warrants a finding of an 
easement by prescription. Welling- 
ton v. Cambridge, 220 Mass, 812, 107 
NE 976: 

_ [b]_ Evidence insufficient.—-Amer- 
ican Bank-Note Co. v. New York El. 
Be Coz. L290. IN. F¥n 2 oe, 29 Nine oe 
[mod 59 N. Y. Super. 175, 13 NYS 
626] (insufficient to show possession 
by railroad company adverse to abut- 
ting lot owner), 

37. [a] _ Evidence insufficient.— 
Leiweke v. Link, 147 Mo. A. 19, 126 
SW 197; Hunter v. West, 172 N. C. 
160, 90 SE 130. 

38. [a] Evidence sufficient.— 
Cavanaugh v. Wholey, 143 Cal. 164, 
76 P 979. 

39. [a] Evidence sufficient.— 
Brandon v. Umpqua Lumber, ete., 
Co., 26 Cal. A. 96, 146 P 46; Williams 
v. Deskins, 179 Ky. 61, 200 SW 1. 

{b] Private way.—HEvidence suf- 
ficient: (1) To show that use of way 
was permissive. Tarpey v. Veith, 22 
Calo VAT 2895134" P3675. Stewart “vn 
Andrews, 239 Ill. 186, 87 NE 864; 
Null v. Williamson, 166 Ind. 537, 78 
NE 76; Mitchell v. Pratt, 177 Ky. 
438, 197 SW 961; State Distilleries, 
etc., Co. v. Warwick Co., 166 Ky. 651, 
179 SW 611; Wray v. Brown, 155 Ky. 
757, 160 SW 488; Jefferson v. Calla- 
han, 153 Ky. 38, 154 SW 898; Cahill 
v. Mangold, 151 Ky. 156, 151 SW 373; 
Driskill v. Morehead, 147 Ky. 107, 143 
SW 758; Stewart v. Brumley, (Ky.) 
119 SW 798; Wooster v. Fiske, 
Me. 161, 98 A 378; Howard v. Wright, 
38 Nev. 25, 148 P 1184; Leonard v. 
Hart, (N. J. Ch.) 2 A 386; Peters v. 
Robertson, 73 Or. 263, 144 P 568. (2) 
To show that use of way was not per- 
missive. Cook v. Down, (Ky.) 124 
SW 838; Goldberg v. Cleveland, 111 
SW 682, 33 KyL 953. Evidence insuf- 
ficient: (3) To show that use of way 
was permissive. Berkey, ete. Fur- 
niture Co. v. Valley City Mililng Co., 
194 Mich. 234, 160 NW 648. 

40. See cases infra this note. 

[a] Evidence sufficient.—Alper v. 
Tormey, 7 Cal. A. 8, 98 P 402; Byars 
v. Rash, 100 SW 306, 30 KyL 1153. 

[b] Evidence showing a prescrip- 
tive title to an easement in plaintiff 
is not insufficient because it also 
shows a right by custom in others, 
such right not being inconsistent 
with that claimed by plaintiff. Kent 
v. Waite, 10 Pick. (Mass.) 138. 

[c] Where the evidence as to 
plaintiff’s use of the way claimed by 
prescription is conflicting, but there 
is evidence that the way had not 
been used for the period required by 
statute, and that it had not been 
kept in repair by plaintiff, a finding 
against plaintiff is authorized. Rus- 
sell v. Napier, 82 Ga. 770, 9 SE 746. 

{[d] Very slight evidence suffices 
to show that it was enjoyed under a 
claim of right, where use of an al- 
leged easement has extended for a 
long period of years. Smith v. Fair- 
fax, 180 Ky. 12, 201 SW 454. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 
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in gross.44 Nevertheless if the easement is claimed 
by prescription proof of the adverse user may be by 
circumstantial as well as direct. evidence, and no 
greater amount of proof is required than is necessary 
to prove other facts in civil cases.*? 

Continuity of use. It is unnecessary to give direct 
evidence of the actual use of an ‘easement during 
every year of the period necessary to establish a 
prescriptive title, if the circumstances are such as to 
satisfy the jury that the use was continuous.** 

Change in location of way. The fact that the 
landowner has changed the location of a way claimed 
by prescription will in general tend to show that the 
use thereof was merely permissive.*4 However, such 
a change of location when made by the mutual con- 
sent of the parties has no such effect.4® And espe- 
cially is this so where in addition thereto he main- 
tains gates across the way.*® 

Maintenance of gates across way. 
some authority apparently to the contrary,*’ it has 
been held that the maintenance by the owner of the 
servient tenement of gates across a way does not 
tend to show that the use of the way was permissive, 
where the way was used by those claiming the right 
to do so whenever they chose;*® but it has been held 
that the conduct of the owner in placing gates in a 
fence when he enclosed the land over which the pass- 
way existed tended to show knowledge on his part 
of a use of the passway and a recognition of the 


right of those who so used it and the continued PEIOy, 


ment thereof.*9 

‘Working of road by party having permissive use. 
Where the use of a way was with the permission of 
the owner, the fact that the parties who used it did 
a little work on the way so as to Bees it eae 


41. [a] Evidence sufficient.— 
Lucas v. Rhodes, 48 Ind. A. 211, 94 
NE 914. 


42. Bradley’s Fish Co. 
ley, 37 Conn, 136 


v. Dud- 52. 


156, 151 SW 373. 


EASEMENTS 


While there is . 


v. Collman, 78 App. Div. 
sgt "7984 NYS Tey Sua pevle: 180 N. Yo 
mem, 73 NE 1125 mem]. 

Cahill v. Mangold, 151 Ky. 


[19 C: J.J) 965°, 
does not tend to show an assertion of an adverse 
right to the way.®° 

“That the use of a way began under a lease and : 
therefore could not be adverse is not established by ° 
the uncorroborated testimony of a witness that he 
saw the lease, but was ‘‘not close enough to read 
ty et 

Interruption or control by owner. Where the use 
of a right of way is interrupted or controlled by the 
owner of the land, as a matter of right, this consti- 
tutes evidence that the use was permissive only.°? 

Notice that property is private. Where a right of 
way over the land by another ts claimed by prescrip- 
tion, the fact that the owner maintained notices that 
it was private property has a strong tendency to 
negative any presumption that the use of it was 
adverse to the owner and under a communicated 
claim of right.53 

Declarations of the party claiming the easement 
which indicate a permissive use, but which are 
equivocal and inconsistent with other declarations 
made by him, are insufficient to establish that the 
use was permissive.°* 

[§ 198] 5. To Show Abandonment or Extin- 
guishment. Where an abandonment® or extinguish- 
ment*® is relied on, there must be clear and convinc- 
ing proof of an intention to abandon it as such. 

[§ 199] D. Questions of Law and Fact.o? What 
constitutes an easement or a right thereto is a ques- 
tion of law, but whether the facts necessary to the 
existence of the right have been proved is a question 
of fact for the jury.°° Whether a person is estopped 
by his acts from contesting another’s right to an 
easement is a question of law for the court.°2 Where 
an easement is claimed by prescription, the questions 
aaexe Co., 138 App. Div. 814, 118 NYS 

*tby Evidence insufficient:—(1) To 
show abandonment. Osceola Presb. 


Church v. Harken, 177 Iowa 195, 158 
NW 692; Kane v. Templin, 158 Iowa 


560 


Tarpey.v. Veith, 22 Cal. A. 


of ce Bodfish v. Bodfish, 105 Mass. 53. 
[a] Evidence sufficient.—Byars v. Aiea we era 


Rash, 100 SW 306, 30 KyL 1153; Bol- 
ton v. Murphy, 41 Utah 591, 127 P 


poor 
44. Bowman v. Wickliffe, 15 B. 


es ey 84; Ingraham v. Hough, 
{a] Change of location of other 


ways.—Evidence that the owner of 
the land has from time to time 
changed and closed other ways, run- 
ning in the same general direction 
as the one in question, without any 
objection on the part of the per- 
sons using such ways, tends to show 
that the user of the way in ques- 
tion was permissive. Conyers v. 
Scott, 94 Ky. 123, 21 SW _ 530. 

45. List v. Jacoby, 61 SW 3855, 22 
Kyl Libv; 2 Ehomas -yv. Bertram, 4 
Bush (Ky.) 317. 

46. Ingraham vy. Hough, 46 N. C. 
9 


47. Howard v. Wright, 38 Nev. 25, 
143 P 1184 (the act of the owners 
of land in leaving a gate across a 
way of which they themselves made 
use tended to rebut the presumption 
that the use of the way by an ad- 
joining owner was adverse). 

48. Demuth v. Amweg, 90 Pa. 181. 
49. Smith v. Pennington, 122 Ky 
355, 91 SW 730, 28 KyL 1282, ¥ 

LRANS 149. 

50. A. C. Bohrnstedt Co. v. Schar- 
en, 60 Or. 349, 119 P 337. 

fa} Reason for rule.—‘It would 
reasonably be implied from such im- 
provement that a desire to make the 
way better prompted the repairs, for 
it cannot be supposed that the per- 
sons traveling along the lane would 
expect the owner of the fee to bear 
all the burden of, maintaining it for 
their accommodation,” A. C. Bohrn- 
Binge: Co. v. Scharen, 60 Or, 349, 353, 
119 So. 


54. Pierce v. Cloud, 42 Pa. 102, 
82 AmD 496. 
55. Cal.—Richardson v. McNulty, 
339; Warring v. Crow, 11 
Cal. 366. 


Ga.—Gaston v. Gainesville, etc., 
Ny R. 'Co., 120 Ga. 516, 48 SH 


Me.—Adams v. Hodgkins, toe Me. 
361, 84 A 530, 42 LRANS 741 

Mass.—Eddy v._ Chase, 140 Mass. 
471, 5 NE 306; Hayford v. Spokes- 
field, 100 Mass. 491; Dyer v. San- 
ford, 9 Metc. 395, 48 AmD 399. 

N. Y.—Hennessy v. Murdock, 137 
N. ¥. 317, 33 NE) 330. 


[a] Evidence sufiicient.—(1) To 
show abandonment. Matter of Buf- 
falo, 65 Misc. 636, 120 NYS 611 


(abandonment of way by non-user); 
McKinney v. Pennsylvania R. Co., 
DIVA PA. 483 a 0-AL 2465 24 LRANS 
1002 (where the son of an owner of 
a private right of way across rail- 
road tracks testified that his father’s 
signature to a petition for viewers to 
lay out a public road which embraced 
the private right of way was in the 
handwriting of another son, who had 
transacted some business for his fa- 
ther, it did not appear that the own- 
er ever objected to the proceeding 
for laying out the highway, or re- 
pudiated it, although he lived more 
than six months after the order of 
the court making the road and cross- 
ing public property, and it was held 
that a finding that the signing of 
the owner’s name to the petition was 
acquiesced in by the owner, and that 
by participating in the proceedings 
to establish the public road he aban- 
doned his private right of way and 
it was extinguished, was justified, 
(2) To go to jury on question of 
abandonment. Heughes v. Galusha 


24, 1838 NW 901; Hatton v. Cale, 152 
Iowa 485, 132 NW 1101; Moore v. 
White, 159 Mich. 460, 124 NW 62, 
134 AmSR 735; Young v. Star Omni- 
bus Co. td. 86. La Rep, Na sie4ie 
See also Adams v. Hodgkins, 109 Me. 
361, 84 A 530, 42 LRANS 741 (tes- 
timony of an unfriendly witness that 
when he was but nineteen years 
old, and thirty-five years before the 
trial, he heard defendant’s predeces- 
sor disclaim a right of way, is in- 
sufficient to establish abandonment of 
the way). (2) To show abandonment 
of prescriptive right to use a street 
for an elevated railway structure. 
Lewis v. New: York, etc., R. Co., 162- 
N. Y. 202, 56 NE 540 [aff 40 App. "Div. 
343, 57 NYS 1053 (aff 25 Misc. 13, 54 
NYS 43 4)]. 

[c] Refusal to pay taxes and 
make repairs.—Where an owner of 
land who has an easement in an ad- 
joining alley refuses to pay taxes 
thereon or to repair it as required by 
the terms of his grant, on the ground 
that the easement is not desired, this 
constitutes evidence of an intention 
to abandon and give up the easement 
in the alley. Welsh v. Taylor, 134 
N. Y. 450, 31 NE 896, 18 LRA 535 
[rev 7 NYS 376 (overr 50 Hun 137, 
2 NYS 815)1. 

56. McKinney v. Pennsylvania R. 
ae 222 Pa. 48, 70 A 946, 21 LRANS 


[a] Evidence insufficient.—(1) To 
show extinguishment of easement by 
adverse possession. Hoffman vy. Dor- 
ris, S3Or: 4625, 1163" PP 9727 Geno 
show that way had been extinguished 
by a merger of the dominant and 
servient estates. Blanchard v. Max- 
son. 84 Conn. 429, 80 A 206. 

57. See also infra § 275. 

es Polson v. Ingram, 22 8. C. 541. 

9. Lewis v. Carstairs, 5 Watts 
& 3S (Pa.) 205. 
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whether the character of its use has been adverse or 
permissive,°° continuous®! for the full prescriptive 
period,®? and whether a prescriptive right has in fact 
been acquired by such use,®? are questions of fact for 
the jury under proper instructions from the court as 
to the nature of adverse possession,®* unless the 
proof and inferences are all one way.®° 
easement is apparent and continuous, or noncontinu- 
ous, involves questions of fact which are for the jury 
Whether an easement of way is appur- 
tenant or in gross is a mixed question of law and 
Whether the width of a way has been estab- 
lished by acquiescence of the grantor is a question 
In the case of an easement by express 
grant if the terms of the grant .are uncertain the 
jury must determine the extent and location of the 
Ordinarily, how- 
ever, the location of a right of way reserved in a 


to decide.®® 
fact.°? 


for the jury.®® 


right intended to be conveyed.®® 
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jueyene 


Whether an 


right.78 
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deed is for the court, and should not be left to the 
Whether an easement has been abandoned 
by the owner,’! or in the case of a prescriptive right, 
whether it has been lost by nonuser,’? are questions 
of fact for the jury. Where there have been inter- 
ruptions by the owner of the servient estate to the 
use of an easement claimed by prescription, it is a 
question for the jury whether under the circum- 
stances of the case they were of such a character as 
to have defeated the acquisition of the claimant’s 
Where a private right of way is pleaded as 
a defense to an action of trespass, the existence of 
the right is a question of fact for the jury.* If 
there is any evidence which is reasonably sufficient 
to authorize the jury to find the fact to which it is 
pertinent, it must be left to them to determine its 
credibility, force, and effect.7® 


. 


X. EXTENT OF RIGHT, LOCATION, USE, MAINTENANCE, ALTERATIONS AND 


{§ 200] A. Extent of Right?°— 
Easements do not carry any title to the land over 
which the easement is exercised,’? and work no dis- 
“* All easements are lim- 


possession of the owner.7® 


60. Cal.—Conaway v. Toogood, 172 
‘Cal. 706, 158 P 200; Abbott v. Pond, 
142 Cal. 393, 76 P 60; Clarke v. Clarke, 
133 Cal. 667, 66 P 10; Franz v. Men- 
donca, 131 Cal: 205, 63 P 361; Hum- 
phreys v. Blasingame, 104 Cal. 40, 37 
P 804; Heilbron v. Kings River, etc., 
Canal Co., 76 Cal. 11, 17 P 933; Thom- 
as v. England, 71 Cal. 456, 12 P 491; 
Brandon v. Umpqua Lumber, etc., 
Co., 26 Cal. A. 96, 146 P 46; Evans 
Ditch Co. v. Lakeside Ditch Co., 13 
Caly A. 119, 108 P 1027. 

Conn.—Bradley’s Fish Co, v. Dud- 


ley, 37 Conn. 136. 
Ind.—Mitchell v. Parks, 26 Ind. 


354; Lucas v. Rhodes, 48 Ind. A. 211, 
94 NE 914. 
Ky.—Cahill v. Mangold, 151 Ky. 


156,151 SW 373. 

Mass. —Bigelow Carpet Co. v. Wig- 
gin, 209 Mass. 542, 95 NE 938; Web- 
ster v. Lowell, 142 Mass. 324. 8 NE 
54; Putnam v. Bowker, 11 Cush. 542; 
eee v. Crosby, 2 Pick. 466, 13 AmD 


aN. H.—Wells v. Parker, 74 N. H. 
198, 66 A 121 

N. C.—Snowden v. Bell, 159 N. C. 
497, 75 SE 721 

Pa.—Bennett v. Biddle, 150 Pa. 420, 
24 A 738; Bennett v. Biddle, 140 Pa. 
396, 21 A. 363; Stuart v. Line, 11 Pa. 
Super. 345; Coal Centre, K. P., Benev. 
Assoc. v. Leadbeter, 2 Pa. Super. 461. 

Vt.—Barber v. Bailey, 86 Vt. 219, 
84 A 608, 44 LRANS 98; Plimpton 
v. Converse, 42 Vt. 712. 

[a] Judge sitting as jury—Where 
the court sits as a jury, it is for the 
court to determine whether a pos- 
session has been adverse. Knock v. 
Knock, 29 N. S. 267 [app allowed on 
other grounds 27 Can. S. C. 664] 

[b] Permissive use becoming ad- 
verse.—Whether there has been any 
change of ownership of the estates 
that would convert a use that was 
previously permissive into an adverse 
use is a question for the jury. Ben- 
nett v. Biddle, 150 Pa. 420, 24 A 738. 

{c] Whether the evidence is suf- 
ficient to raise a presumption of a 
grant is a question of fact for the 
jury. Lewis v. Carstairs, 5 Watts & 
S. (Pa.) 205. 

61. Hollins v. Verney, 13 Q. B. D. 
804, 10 ERC 80; Carr v. Foster, 3 Q. 
B. 581, 43 ECL 876, 114 meee jez 
Knock v. Knock, 27 Can. S. C. 

62. Smith v. Baxter, Sooor a ‘Ch. 


[a] Tllustrations.—(1) Whether 
in any particular case a right of 
way has or has not been actually 
used for the full prescriptive period 
of twenty years is a question of fact, 


OBSTRUCTIONS 
1. In General. 


While 


tion.?’79 


unless there is no evidence on which 
such user can be found. Hollins v. 
Verney, 13 Q. B. D. 304, 10 ERC 80. 
(2) Such also is the rule as regards 
user in connection with light. Smith 
v. Baxter, [1900] 2 Ch: 138. 

63. Cal.—Joseph v. Ager, 108 Cal. 
617, 40 PP 422. Kripp v. Curtis; Tl Cals 
G2 ale Tso. 

Conn. —Sumner v. Child, 


607. 
te —Drda v. Schmidt, 47 Ill. A. 


Baltimore M. E. 
Church, 37 Md. 108. 

Mass.—Carbrey v. Willis, 7 Allen 
364, 83 AmD 688; Baker v. Crosby, 9 
Gray 421. 

N. H.—Taylor v. Gerrish, 59 N. H. 
ye Burnham v. McQuesten, 48 N. H 

N. J.—Trenton ayer Power Co, v. 
Rate SGN da lues3 

N. Y.—American “banks Note Co. v. 
Newyork Hi) RCo, 129 SNE 2 52 
29 NE 302; Heiser v. Gaul, 39 App. 
Div. 162, 57 NYS 198; Coloney v. 
Farrow, 91 Hun 82, 36 NYS 164; Vee- 
der v. Relyea, 70 Hun 541, 24 NYS 
188; Corning v. Gould, 16 Wend. 531. 

Pa.—Steffy v. Carpenter, 37 Pa. 41; 
Newman v. Rutter, 8 Watts 51. 

eg .—Lewis v. San Antonio, 7 Tex. 


Vt.—Tracy v. Atherton, 36 Vt. 503. 
oar ge v. James, Ibe ae 


Cm 
ing B.—McLean v. Davis, 11 N. B. 
Onte Hole Vee lurners:5:60.C.. CG. 


128 

64. Bradley’s Fish Co. v. Dudley, 
37 Conn. 136; Putnam v. Bowker, 11 
Cush, (Mass.) 542. 

[a] Where a grant of land extends 
up to the wall of a house owned by 
the grantor, the eaves of which pro- 
ject over the land conveyed, it is a 
question of fact for the jury whether 
the continuation of this projection 
for a length of time sufficient to ac- 
quire a prescriptive title gives an ad- 
verse title to the land itself, or an 
easement therein, or whether it was 
merely permissive. Carbrey v. Willis, 
7 Allen (Mass.) 364 83 AmD 688. 

65. Barber v. Bailey, 86 Vt. 219; 
84 A 608, 44 LRANS 98. 

66. Koons v. McNamee, 6 Pa. Su- 
per. 445, 42 WklyNCas 21; Bash- 
ore v. Swartz, 38 Pa. Co. 286. See 
also Robinson vy. Hillman, 36 App. 
(D. C.) 241 (where the alléged ease- 
ment consists of an alley right of 
way, and the evidence is conflicting 
in an action for its obstruction, as 
to whether it was apparent and well 


2 Conn. 


Ma. —Browne v. 


ited to the very purpose for which they were persis 
and their enjoyment cannot be extended by implica- 


it is well settled that all rights 


necessarily incident to the enjoyment of an easement 


defined before the destruction of the 
unity of title of ‘the dominant and 
servient estates, and had been used 
by plaintiff, and was reasonably nec- 
essary for the enjoyment of his prem- 
ises, the question of the existence of 
the easement is for the jury). 

67. Kershaw v. Burns, 91 S. C. 129, 
133, 74 SE 378. 

‘Tt is the duty of the Court to 
define these different kinds of ease- 
ment, but it is the province of the 
jury to determine, whether the facts 
constitute the one or. the other, when 
they are in dispute.” Kershaw v. 
Burns, supra. 

68. George v. Cox, 114 Mass. 382. 

69. Pettingill v. Porter, 3 Allen 
(Mass.) 349. 

70. McWilliams v. McNamara, 81 
Conn, 310, 70) Av1043% 

71. Heughes v. Galusha Stove Co., 
133 App. Div. 814, 118 NYS 109. See 
also supra § 149 et seq. 

72. Browne v. Baltimore M. FE. 
Church, 37 Md. 108; Gorton-Pew Fish- 
eries Co. v. Tolman, 210 Mass. 402, 
97 NE 54, 38 LRANS 882; New Eng- 
land Structural; Co. v. Everett Dis- 
tilling Co., 189 Mass. 145, 75 NE 85. 

73. Connor v. Sullivan, 40 Conn. 
26, 16 AmR 10; Webster v. Lowell, 
142 Mass. 324, 8 NE 54. 
eS eek Blarcom vy. Frike, 29 N. 


75. Boyden v. Ackenbach, 86 N. C. 
Stuart v. Rosengarten, 23 Pa. 
Dist. 548. 

76. Use of all streets appearing 
arene by purchaser of lot see supra 


Win erres Hautes ete. i COm ive 
Zehner, 15 Ind. A. 273, "42 NE 756. 
See also Koenigs v. Jung, 73 Wis. 


178, 40 NW 801 (recognizing rule). 
78. Country Homes Land Co. v. 
DEGrayin ie Nie dtOh: sco elem Ato aOs 
79. Simpson v. Coe, 4 "'N. H. 301: 
Smith v. Rochester, 92 N. Y. 463. 
484, 44 AmR 398; Dexter v. Jefferson 


Paper Co., 22 Mise. 389, 50 NYS 557; 
Poomee v. Jung, 73 Wis. 178, 40 NW 


fa] A prescriptive right of pas- 
turage does not authorize the cutting 
of grass or gathering of fruit. Simp- 
son v. Coe, 4 N. H. 301. 

[b] A prescriptive right to main- 
tain a cellar under land belonging to 
another does not authorize any inter- 
ference with the surface above. 
poculs, gs v. Jung, 73 Wis. 178, 40 NW 


en ek prescriptive right to main- 
tain a bridge spanning a mill race 
does not authorize the building of a 
Supporting pier in:the raceway. Mc- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pass with it,’° this is the absolute limit of what 


passes.®t 


[§ 201] 2. Easements by Prescription. 
an easement is acquired by prescription, the extent 
of the right is fixed and determined by the user in 
which it originated,®? or, as it is sometimes expressed, 
by the claim of the party using the easement and the 
acquiescence of the owner of the servient tenement.®? 
While it is well understood that a prescriptive right 
to an extended easement may be acquired by exces- 
sive user,®* yet an easement acquired by prescription 
cannot be extended except by a user which has been 
acquiesced in for the requisite length of time,®° or by 
the acquisition by some other title of additional 
Where an easement is claimed under a 


rights.8® 


Millian v. Lauer, 24 NYS 951, 954 
(“A prescriptive easement, for the 
purpose contemplated, could only be 
acquired by the city’s taking posses- 
sion of. the bed of the stream. and 
erecting a bridge pier therein, and 
maintaining it adversely to the 
plaintiff’s title for 20 years’’). 

80. Ogle v. Philadelphia; etce., R. 
Co., 8 Del. 302; McPherson v. Thomp- 
son, 89 SW 195, 28 KyL 266; Barry 
v. Edlavitch, 84 Md. 95, 35 A 170, 
33 LRA 294; Cornwell Mfg. Co. v. 
Swift, 89 Mich. 508, 50 NW 1001. 
See also supra §§ 103, 124. 

[a] hus a prescriptive right to 
use the waters of a well carries with 
it the right to pass to and over the 
well lot to get water from the well. 
McPherson v. Thompson, 89 SW 195, 
°28 KyL 266. 

81. Hoffman v. Zollman, 49 Ind. 
A. 664, 97 NE 1015; and cases supra 
ore 79. See also supra §§ 97, 100, 102, 

“The owner of the dominant tene- 
ment has no rights in the servient 
tenement except such as are inci- 
dent [or reasonably necessary] to 
the enjoyment of his easement.’’ Hoff- 
man v. Zollman, 49 Ind. A. 664, 97 
NB 1015, 1017. 

82. Ala.—Wright v. Moore, 38 Ala. 
593, 2,AmD: 731. 

Cal.—Gutierrez v. Wege, 145 Cal. 
730, 79 P 449; North Fork Water Co. 
v. Edwards, 121 Cal. 662, 54 P 69; 
Burris v. Eeoules Ditch Co., 104 Cal. 
248, 37 P 9 

Conn fala eee London Water Comrs. 
Vamrerry,wicoom Conn) 4655137. A. 10593 
Hartford v. Hartford County, 49 
wenn: 554; Hart v. Chalker, 5 Conn. 
ere C.—D. C. v. Robinson, 14 App. 

Ga.—Savannah, etc., 
Bourquin, 51 Ga. 378. 

Hawaii.—Pico v. Richardson, 2 Ha- 
waii 307. 

I1l.—Ohio, ete., R. Co. v. Elliott, 34 
Til. «A... 589. 

Ind.—Peterson v. McCullough, 50 
Ind. 35; Mitchell v. Parks, 26 Ind. 354 

Towa.—Gibson vy. Fischer, 68 Iowa 
29, 25 NW 914. 

Md.—Barry v. Edlavitch, 84 Md. 95, 
35 A 170, 33 LRA. 294; Baltimore v. 
Warren Mfe. Coz, 59 Md. 96. 

Mass.—Smith v. Gloucester, 201 
Mass. 329, 87 NE 626; Baldwin v. 
Boston, ete., R. Co., 181 “Mass. 166, 63 
NE 428; Shaughnessey v. Leary. 162 
Mass. 108, 38 NE 197; Parks v. Bish- 
op, 120 Mass. 340, 21 AmR 519; Rich- 
ardson v. Pond. 15 Gray 3887; Atwater 
v. Bodfish, 11 Gray 150: Charles Riv- 
er Bridge v. Warren Bridge, 7 Pick. 
aoe) fairy Pety 42009" Ea eds wits, 


Mich.—A. P. Cook v. Beard, 108 
Mich. 17, 65 NW 518; Osten v. Jer- 
ome, 93 Mich. 196. 53 NW 7: Turner 
v. Hart, 71 Mich. 128, 38 NW 890, 15 
. AmSR 243. 

Miss.—Mississippi Mills Co. ev. 
ey 69 Miss. 299, 11 S &, 30 AmSR 

Mont.—McDonnell v. Huffine, 44 
Mont. 411. 120 P 792; Chessman v. 
Hale, 31 Mont. 577, 79 P 254, 68 LRA 
410. 3 AnnCas 1038. 

Nev.—Boynton vy. Longley, 19 Nev. 
69, 6 P 437, 3 AmSR 781; Smith v. 


Canal Co. v. 
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prescriptive right, but the occupation is substantially 


in accordance with a grant or reservation, it will be 


. Where 


to the record of 


[§ 202] 


oce ty: 18 Nev. 149, 1 P 678. 
N. H.—Griffin v. Bartlett, 55 N 


119; Gilford v. Winnipiseogee ere 
Co;; N. H. 262; Simpson v. Coe, 
4 N. H. 301 


fine J.—Hulme v. elireve, 4.N. J. Ea. 

N. Y.—Bremer v. Manhattan RACos 
191) Nw Y.) 883, 84 NE 59; Tews Vv. 
New York, etc., R. Co., 162 N. 202, 
56 NE 540; McMillan v. ey as 75 N. 
Y. 474 [aff 13 Hun 68]; Sander v. New 
York, etc., R. Co., 58 App. Div. 622, 69 
NYS 155; Fries v. New York, etc., R. 
CSO 505 7 App. Div. 577, 68 NYS "670 [rev 
on other grounds 169 N. Y. 270, 62 NE 
358]; Pearsall v. Westcott, 30 App. 
Dive E99 Wabi INWSie 66.3)5 Prentice Vv. 
Geiger, 9 Hun 350 [aff 74 N. Y. 341]; 
Rexford v. Marquis, 7 Lans. 249; 
Brooks v. Curtis, 4 Lans. 283 [aff 50 
INGE Yorn 639 PhO AmR 549]; Miller v. 
Garlock, 8 Barb. L5i3' 3 George v. New 
York, 42 Misc. 279, 85 NYS 610; Dex- 
ter v. Jefferson Paper Co., 22 Misc. 
389, 50 NYS 557; MecMillian v. Lauer, 


24 NYS 951; Russell v. Scott, 9 Cow. 
279. 

N. C.—Morris v. Commander, 25 
N._C. 510 


Media, 194 Pa. 648, 
45 A 482 [aff 10 Pa. Super. 132]; Mc- 
Callum v. Germantown Water Co., 54 
Pa. 40, 98 AmD 656; Lacy v. Arnett, 
Sou ea "169; Jones v. Crow, 32 Pa. 398; 
Darlington vy. Painter, 7 Pa. 473. 

R. I.—Brightman we Chapin 15  R 
i ae 1 A 412. 

S. C.—CGapers v. McKee, 32 S. C. 
L. 164. 


Tex.—Hall v. Carter, 33 Tex. Civ. 
SAVE 28 OL Ti) WS. elo 

Vt.—Shrewsbury v. Brown, 25 Vt. 
197. 

Wis.—Chippewa, etc., Impr. Co. 
State R. Comrs., 164 Wis. 105, 120, 159 
NW 739 [cit Cyc]; ene Vv. Jung, 
73 Wis. 178, 40 NW 801. 

Bng.—Mclintyre v. MceGavin, [1893] 
A. C. 268; Milner’s Safe Co., Tutoetivs 
Great Northern Ra. Cox [1907] 1 Ch. 
208; Blackburne v. Somers, L. 'R. 5 
Ir. ake Cowling v. Higginson, 4 M. & 
Ww. 245, 150 Reprint 1420. 

N. B.—Fairweather v. Robertson, 2 
N. B. Eq. 412. But see Jones v. Jones, 
4 N. B. 955 (holding that the extent 
of the right is not always strictly 
limited by the proof of the user, but 
is a question for the jury under all 
circumstances). 

Ont:—Rutt. n v. Winans, 5 U. C. GC. 
P,. 379; McNab v. Adainson, 6 U. C. 
Q. B. 100; Buell v. Read, 5 U. C. Q. 
B. 546. 

[a] Burden on the servient tene- 
ment should not be increased or var- 
ied from time to time at the will of 
the owner of the dominant tenement. 
Fe ieee v. Mackenzie, L. R. 4 Ea. 


Pa. —Irving wie 


{[b] Elevated railroads.—(1) Where 
an elevated railroad company, by the 
construction and by the operation of 
its ‘road during the period of pre- 
scription, has acauired a prescriptive 
right as against the street easements 
of the abutting owner, the right as- 
serted and exercised is the right to 
construct and operate an elevated 
railroad track as an entirety, and the 
operation and length of the trains are 
mere details of such right, and not 
substantial elements or limitations 


presumed to be held under the grant or reservation, 
and the extent of the right will be lmited by the 
terms of that instrument.®* 
ance of a way is ineffective because not recorded prior 


But where the convey- 


a subsequent conveyance, the extent 


of the use of the way must be determined by the 
extent of the use and occupation and not by the calls 
of the unrecorded deed.*® 

3. Easements 
Hasements by express grant or reservation must be 
limited to the matters contained in the deed in deter- 
mining the extent of the right granted. 
does the extent of the right acquired by grant depend 


by Express Grant.%° 


In no ease 


of it, so that a change in the motive 
power and an increase in the length 
or frequency of trains within the 
prescriptive period are covered by 
the general right acquired by the 
railway company by prescription and 
do not constitute an increase of user 
entitling the abutting owner to com- 
pensation. Bremer v. Manhattan R. 
Co., 191 Novy. 333)°84 NE 59) [rears 
den 192 N. Y. 529 mem, 84 NE 1109 
mem]. (2) An increase in the size 
of, or injurious changes in, an ele- 
vated structure used by a railroad 
company, within the prescriptive pe- 
riod, constitute an increase of user 
which is not covered by the pre- 
scriptive rights acquired by the rail- 
way company, and for which the 
abutting owner is entitled to com- 
pensation. Bremer v. Manhattan R. 
Co., supra. (3) In such case the 
abutting owner is entitled to dam- 
ages only for such increase of user 
and not for the erection of the main 
structure. Bremer v. Manhattan R. 
Co., Supra. 

83. Arbuckle v. Ward, 29 Vt. 48. 

84 Hales v. Atlantic Coast Line 
R= Cos 172 N. ClH104590 (SE ie eB ole 
fom v. Murphy, 41 Utah 591, 127 P 

[a] Thus it has been held that 
parties claiming a right of way by 
prescription are entitled to the use 
they made of it for the twenty years 
immediately preceding an attempted 
interruption of the use, and are not 
limited by any use they made of it 
before that time. Bolton v. Murphy, 
41, Utah 594, 127 P be 

85. Ill. —Ohio, etc., R. Co. v. Elliott, 
34 Ill. A. 589. 


Ind.—Postlethwaite v. Payne, 8 
Ind. 104. 
Mont.—MecDonnell v. Huffine, 44 


Mont. 411, 120 P 792 

N. Y.—Bremer v. Manhattan R...Co., 
191 N. Y. 333, 84 NE 59. 

Tex.-—American Cement Plaster Co. 
v. Acme Cement Plaster Co., (Civ. A.) 
181 SW 257. 

Eng. —Lanfranchi v. Mackenzie, L. 
R. 4 Kg. 421. 


86. McLaughlin v. Cecconi, 141 
Mass. 252, 5 NE 261 
87. Atkins v. ordman, 2 Mete. 


(Mass.) 457, 87 AmD 100, 20 Pick. 
(Mass.) 291; Smith v. Wiggin, 52 N. 
H. 112; Arbuckle v. Ward, 29 Vt. 43. 

88. Swank v. Sweetwater Ince rete: 
Co. Lb das 3b3y 9S NP T2917. 

. Construction of grant see su- 

pra § 94. 

90. Ark.—St. Francis Level Dist. 
v. Bowen, 80 Ark. 80, 95 SW 993. 

TIowa.—Osceola. Presb. Church v. 


Harken, 177 Iowa 195, 158 NW 692: 
ae v. Gasser, 130 Towa 87, 106 NW 


Mass.—Gray v. Cambridge. 189 
Ane 405, 415, 76 NE 195, 2 LRANS 
Miss.—Rice v. Robinson Lumber 
pate: Miss. 607, 70 S 817, 818 [cit 


N. J.—Sked v. eee Spring 


Water Co., 73 N. Hq. 676. 69 A 182 
[aff re N. AD Ea. 509. 65 A 714]. 
N. Y.—Wilson v. Ford, 148 App. 


Div, 30%, 138 NMS" 33 [rev on other 
grounds 209 N. Y. 186, 102 NE 614}. 
| Oh.—McCabe vy. Hood, 13 Oh. Cir. 
Ct. 621, 5 Oh. Cir. Dec, 292. 


968 [19C.J.] 


upon user.®! The servient estate will not be burdened 
to a greater extent than was contemplated or in- 
tended at the time of the creation of the easement.°? 
While the grant of an easement carries with it what- 
ever is essential to its enjoyment,®* nothing passes by 
implication as incident to the grant except what is 
reasonably necessary to its fair enjoyment.®* 

4. Particular Easements Considered—a. 
The extent and dimensions 
of a way conveyed by express grant are limited by 
the instrument which gives the way.®® 
a right of way over the land of the grantor confers 
only the right of passing over it;°° and while it con- 
fers such rights as are necessarily incidental to the 
reasonable use of the way as such, no rights other 
than those of this character are conveyed.” 
the language in which the granting of the privilege 
of an alleyway is couched is of a general nature, the 
grant will not be construed as restricting the use to 
any particular mode of ingress or egress.°8 : 


[§ 203] 
Ways—(1) In General. 


Utah.—Reese Howell Co. v. Brown, 
48 Utah 142, 158 P 684. 

Va.—Stephen Putney Shoe Co. v. 
Richmond, etc., R. Co., 116 Va. 211, 
81 SE 93. 

W. Va.—Flaherty v. Fleming, 58 
W. Va. 669, 52 SE 857, 3 LRANS 461. 

[a] Rule ayplied.—(1) A grant of 
the right to enter on lands to dig and 
build a reservoir, such reservoir not 
to occupy or cover more than one-half 
acre of ground, is not a right to oc- 
cupy one-half acre with reservoirs, 
but the right to build a single res- 
ervoir whose dimensions: shall not 
exceed such prescribed area. Sked 
v. Pennington Spring Water Co., 73 
N. J. Eq. 676, 69 A 182 [aff 72 N. J. 
Eq. 599, 65 A 713]. (2) Where a deed 
Bives the free use of an adjoining 
strip aS an open space, the grantee 
is not entitled to inclose it or any 
part thereof. Stephen Putney Shoe 
Co. v. Richmond, etc., R. Co., 116 Va. 
211, 81 SE 93. (3) A reservation of 
an easement or right of way could 
not be enlarged by a _ subsequent 
grantee of the property for whose 
benefit it was reserved, since the 
use of the property is limited to the 
stated purpose of the reservation. 
Osceola Presb. Church v. Harken, 177 


Towa 195, 158 NW: 692. : 
91. Wilson v. Ford, 148 App. Div. 
B02) 1838, “NYS” 33> [reyvy.2 on* otiter. 


grounds 209 N. Y. 186, 102 NE 614]; 
Smith, ete., Carpet Co. v. Ball, 143 
App. Div. 83, 127 NYS 974. 

92. Brossart v. Corlett, 27 Iowa 


288 
See supra § 200. 

94. U. S.—Lyman v. Arnold, 15 F. 
Cas. No. 8,626, 5 Mason 195. 

Ind.—Berg v. Neal, 40 Ind. A. 575, 
82 NE 802. 

Mass.—Dunean v. Goldthwaite, 216 
Mass. 402, 103 NE 901. 

N. Y.—Hatcher v. Wasserman, 92 
Misc. 263, 155 NYS 714. 


Or.—Hotchkiss v. Young, 42 Or. 
446, 71 P 324. 

fa] A reservation in a deed of 
division of such privileges in the 


premises as the different grantees 
may require in the enjoyment of their 
respective shares confers only such 
rights as are necessary, and the 
rights cease with the necessity there- 
for. Viall v. Carpenter, 14 Gray 
(Mass.) 126. 

95. See cases infra this note; and 
supra § 94. 

{a] Rule applied.—(1) A _ reser- 
vation of a right of way to the 
frantor and his heirs should be lim- 
ited to a right of way over the land 
conveyed by the deed and does not 
affect any other land of the grantee. 
S. K. Edwards Hall Co. v. Dresser, 
168 Mass. 136, 46 NE 420. (2) Where 
defendant owning a tract of land used 
a way as appurtenant thereto and 
purchased from the owner of the 
jand over which the way lay, a part 
of that land lying adjacent to defend- 


EASEMENTS 
[§ 204] (2) 


made.?? 


The grant of 
sary.” 


Where 


2! 


ant’s original holding, the deed 
granting a right of way from “de- 
fendant’s land,’ such right of way 
was appurtenant not only to the 
land purchased, but to that originally 
owned by defendant. Bullock  v. 
Phelps, 27 R. I. 164, 61 A 589. 

{b] The grant of a right of way 
‘in the usual passways” is limited to 
such passways aS were in existence 
and in condition to be used at the 
time: of the grant, and were _ so 
marked or otherwise defined that 
their course could be definitely fixed. 
Cheswell v. Chapman, 38 N. H. 14, 
75 AmD 158. 

[c] Where the owner of land es- 
tablishes an alley across the rear of 
the lot, and subsequently sells the 
lot with a right of way to and from 
such lot through such alley, the right 
of way extends along the whole rear 
of the lot. Currier v. Howes, 103 Cal. 
CBS eyed eaalsyAi le 

{d] The grant of a “right of way 
of an alley” implies a passageway 
leading away from the land and not 
merely an open space bordering on 
such land and unconnected with any 
other way. McConnell v. Rathbun, 
46 Mich. 303, 9 NW 426. 

96. Maxwell v. McAtee, 9 B. Mon. 
(Ky.) 20, 48 AmD 409; Buehler v. 
Emery, 21 Pa. Dist. 1098; Patterson 
v. Philadelphia, etc., R. Co., 8 Pa. Co. 
186; Flaherty v. Fleming, 58 W. Va. 
669, 672, 52 SE 857, 3 LRANS 461 
[eit Cyc]. 

[a] No right to lay water main.— 
Buehler v. Hmery, 21 Pa. Dist. 1098. 

97. Ky.—Crabtree Coal Min. Co. v. 
Hamby, 90 SW 226, 28 KyL 687; Max- 
hee v. McAtee, 9 B. Mon. 20, 48 AmD 
409. 

i ay Ns v. Goodridge, 23 Me. 

Mass.—O’Brien  v. 


189 
Mass. 353, 75 NE 700. 

N. Y.—Grafton v. Moir, 130 N. Y. 
465, 20 NE 974, 27 AmSR 533; Brill 
y. Brill, 108, N. Y. 511, 15 NE 538, ,28 
NYWklyDig 366; O’Beirne v. Gilder- 
sues 116 App. Div. 902, 102 NYS 


Or.—Hotchkiss v. Young, 42 Or. 
446, 71 P 324. 4 

W. Va.—Flaherty v. Fleming, 58 
W. Va. 669, 672, 52 SE 857, 3 LRANS 
461 [cit Cyc]. . 

{a] Incident to the grant of a right 
of way (1) is the right to enter up- 
on the land and construct a suitable 
roadbed and keep it in repair, to ex- 
clude strangers from its use, and to 
restrict the ownér of the servient ten- 
ement to such uses as are consistent 
with the enjoyment of the ease- 
ment. Herman v. Roberts, 119 N. Y. 


Murphy, 


37, 23 NE 442, 16 AmSR 800, 7 LRA: 


226. (2) But the act of the owner 
of a way over another’s land in ac- 
cumulating and discharging water 
and shoveling snow upon the latter’s 
land, when not done for the improve- 


[§§ 202-204 


Width of Way. In determining 


the width of a way a grant will be construed with 
reference to the place in which the way is granted 
and the cireumstances under which the grant was 


Width stated in grant. Where a way is granted 
over a piece of land of a certain stated width it will 
depend upon the circumstances of the case whether 
the reference is to the width of the way, or is merely 
descriptive of the property over which the grantee 
may have such a way as may be reasonably neces- 
A grant or reservation of a right of way of a 
designated width does not, in the absence of circum- 
stances showing that by the ‘‘right of way’’ a road- 
way of that width was intended, authorize appropria- 
tion of land outside such width, so as to give a road- 
way of the designated width.? ‘ 

Width not stated in grant. The grant of a right 
of way without stating its width will be held to be a 
suitable and convenient way,* which will be deter- 


ment or repair of the way, is unlaw- 
ful. O’Brien v. Murphy, 189 Mass. 
353, 75 NE 700. 

[b] The owner of the way may erect 
railings when necessary to render 
the way safe, provided they do not 
interfere with the rights of the own- 
er of the servient estate. Chandler 
v. Goodridge, 23 Me. 78. 

98. Arnold v. Fee, 148 N. Y. 214, 42 
NE 588 [aff 87 Hun 502, 34 NYS 1028]. 

99. Cleaves v. Braman, 103 Me. 154, 
160, 68 A 857 [cit Cyc]; Tudor Ice Co. 
v. Cunningham, 8 Allen (Mass.) 139; 
Salisbury v. Andrews, 19 Pick. 
(Mass.) 250; Matter of Buffalo, 65 
Misc. 636, 640, 120 NYS 611 [cit Cyc]; 
Delgado v. Baine, 9 Newfoundl. 14. 

[a] Means for turning around is a 
necessary incident to the right of 
way for ingress and egress, but does 
not require that the way should be 
of this width throughout its entire 
length. York v. Briggs, 7 NYSt 124. 

{b] In controversies between ad- 
jacent owners as to the width of 
ways between their respective estates 
the descriptions in deeds to one un- 
der whom both claim title are admis- 
sible in evidence. Brown v. Stone, 
10 Gray (Mass.) 61, 69 AmD 303. 

1. Conn.—Dewire v. Hanley, 79 
Conn. 454, 65 A 5738. 

Me.—Rotch yv. Livingston, 91 Me. 
461, 40 A 426. 

Mass.—Tudor Ice Co. v. Cunning- 
ham, 8 Allen 139. 

N. Y.—Matter of Buffalo, 65 Misc. 
636, 640, 120 NYS 611 [cit Cyc]. 

Pa.—Smith v. Union, ete., Co., 31 
PittsbLegJNS 21. 


Ont.—Brocklebank v. Colwill, 8 
OntWR 281. 
{a] Full width—Nash v. New 


England L. Ins. Co., 127 Mass. 91; 
Tudor Ice Co. v. Cunningham, 8 Al- 
len (Mass.) 139. 

2 Long v. Gill, 80 Ala. 408; 
Cleaves v. Braman, 103 Me. 154, 68 A 
857; McKenney v. McKenney, 216 
Mass. 248, 103 NE 631; Johnson v. 
Kinnicutt, 2 Cush. (Mass.) 153; Mat- 
ter of Buffalo, 65 Misc. 636, 640, 120 
NYS 611 [cit Cyc]. 

fa] Thus it has been held that an 
easement appurtenant to lots of ‘a 
right of way for all purposes of a 
way Over a piece of land forty feet 
wide in every part’? does not entitle 
one to use the whole forty-foot strip, 
unless reasonably necessary for the 
purposes of a way. Cleaves v. Bram- 
an, 103 Me. 154, 68 A 857. 

{b] Where the width of a way is 
defined hy permanent inclosures at 
the time of the grant, the width so 
determined will prevail over a de- 
scription by feet recited in the deed. 
Sierqneon v. Stewart, 7 Phila. (Pa.) 


3. Ballard v. Titus, 157 Cal. 673, 
ah Hie se hog 

4 Ind—Vanatia v. Waterhouse, 33 
Ind. A. 516, 71 NE 159. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


: Mass.—George v. Cox, 114 Mass.| Wiggin, 52 N. H. 112. 
382. 9. Andrews v. 
N. Y.—Gafton v. Moir, 130 N.Y. 
465, 29 NE 974, 27 AmSR 533 [aff] 918, 150 NYS 1074. 
9 NYS 3 (aff 1 NYS 4)]1; Smith _ v. 10. Barber v. Allen, 


Caw ae aa 


§§ 204-206] 


mined by its sufficiency to afford ingress and egress 
to the owners and occupants of the dominant estate,° 
what is suitable and convenient being dependent upon 
the circumstances of the case.® The servient tene- 
ment cannot be burdened with the occupancy of a 
greater width than is reasonably necessary for the 
uses for which the right of way is reserved as an 
easement, where no width is defined in the reserva- 
tion.? If the grant states merely the object for 
which the way is granted the dimensions must be 
inferred to be such as are reasonably sufficient for 
the accomplishment of that object;® and these di- 
mensions are not increased by the subsequent de- 
struction of an adjoining building.® 

-Existence of road prior to grant or reservation. 
It sometimes happens that, where a right of way is 
granted or reserved, there has existed at the place, 
prior to the grant or reservation, a way that has 
been used for the purposes mentioned or intended in 
the deed, and in such circumstances the limits ef the 
way then existing are frequently adopted as the 
limits of the way thus granted or reserved.1° 

Practical location of way. If the grantee at the 
time of the grant practically locates the width by 
the erection of fences or other structures, and this 
location is acquiesced in by the grantor, it will oper- 
ate as an assignment of the way and have the same 


Sponable, 54 App. Div. 615, 66 NYS 
177; Spencer v. Weaver, 20 Hun 450; 
Farrington v. Bundy, 5 Hun 617. 

Wash.—Van de Vanter v. Flaherty, 
37 Wash. 218, 79 P 794. 


11. 
La] 


EASEMENTS 


Div. 580, 148 NYS 1028, 165 App. Div. 


72 NE 33; Dickinson v. Whiting, 141 
Mass. 417, 6 NE 92. 
George v. Cox, 114 Mass. 382. 
See also infra § 218. 
Where a right of way is 


(19: Cra S62: 


legal effect as if its width had been fixed by the 
deed.'1 

Sale of lots by plat. Where a map by which build- 
ing lots were sold was drawn to a scale, and the 
space between the side lines of a passageway, when 
measured, showed that the way was seventy feet 
wide, and there was other evidence tending to show 
that that was the width intended by the persons im- 
proving the property, a purchaser of lots according 
to such map was entitled to have the passageway 
maintained at the seventy-foot width although the 
map contained no marks indicating that that was the 
width intended.” 

[§ 205] (3) Duration of Use of Way. Where 
the parties have fully manifested an intention to 
limit the duration of the right of passage, it is the 
duty of the courts to enforce that limitation and not 
to disregard it by giving a perpetual right where 
only a determinable one was intended.1% 

[§ 206] b. Light, Air, and View'*—(1) By 
Grant or Reservation. The extent of the right to 
light, air, and view when claimed under an express 
grant or reservation must depend entirely upon the 
construction of the terms of the conveyance,!® except 
in so far as the question may be affected by special 
statutory regulation.1® In any event, however, an 
easement of light covenanted for by the owner of 

[b] The grant of a mere right of 
way does not give the right to have 
the space above the way kept open 
for light and air, but only ‘that it 
shall not be so darkened as to _be un- 
fit for the purpose of a way. Grafton 
v. Moir, 180 N. Y. 465, 29 NE 974, 27 
AmSR 533 [aff 9 NYS 3]. ~ 


-{c] A lease or grant of a house 
together with all lights thereto be- 


Cohen, 163 App. 


212 Til. 125, 


W. Va.—Wiley v. Ball, 72 W. Va. 
685, 79 SEH 659. 

[a] Mlustration.—Defendant, who 
owned all the land on the easterly 
side of an “avenue” extending from 
the principal thoroughfare of a city 
to the ocean, conveyed a tract on the 
westerly side to defendant for a sum- 
mer home, the deed conveying the 
fee of the westerly half of the “avy- 
enue.” The “avenue” was not a pub- 
lic way and was not improved; but 
it was agreed in the deed that it 
should be kept open and unobstruct- 
ed as a street for the benefit of the 
parties. It was held that the right 
of way reserved was only such as was 
reasonably necessary and convenient, 
and defendant could not complain of 
the setting out of a hedge in the way, 
where there remained an unobstruct- 
ed passage of fifteen feet. O’Beirne 
v. Gildersleeve, 116 App. Div. 902, 102 
NYS 391. 

5. Lipsky v. Heller, 199 Mass. 310, 
85 NE, 453. 

6. Johnson v. Kinnicutt, 2 Cush, 
(Mass.) 153; Atkins v. Boardman, 2 
Metc. (Mass.) 457, 37 AmD 100; 
O’Beirne v. Gildersleeve, 116 App. 
Div. 902, 102 NYS 391. 

7. Wiley v. Ball, 72 W. Va. 685, 
79 SE 659. 

8. . Ill.—Barber v. Allen, 212 Ill. 
125, 72 NE 33. 

Mass.—Atkins v. Bordman, 2 Metc. 
457,.37 AmD 100. 

Mo.—Davis v. Watson, 89 Mo. A. 
15. 


N. H.—Smith v. Wiggin, 52 N. H. 
14:2. 

N. Y.—Grafton v. Moir, 130 N. Y. 
465, 29 NE 974, 27 AmSR 533 [aff 
9 NYS 3]; Spencer v. Weaver, 20 Hun 
450; York v. Briggs, 7 NYSt 124. 


Pa.—Beers v. Woodruff, 8 Lack 
LeeN 194. 
[a] Acquiescence by the grantor 


in the use of a greater width does 
not render him liable for subse- 
quently obstructing a part of the 
ground so used if a way is left suit- 
able and sufficient for the purposes 
for which it was granted. Smith v. 


claimed under a parol contract and 
user, the width of the way will be 
confined to that ac epted and used. 
Clay v. Cline, 18 Oh. Cir. Ct. 89, 9 Oh. 
Cir, Dee: 871. 

12. Zeller v. Littell, (N. J. Ch.) 58 
A 377. 

13. Batchelder v. State Capital 
Bank, 66 N. H. 386, 22 A 592; Reese 
Howell Co. v. Brown, 48 Utah 142, 
158 P 684. 


[a] Rule applied.—(1) Where the 
use of a passageway was granted in 
a deed ‘“‘so long as” it should be used 
aS a passageway, and provided that 
the grantee might enter and pass 
through at any time and was en- 
titled to a key to unlock the gates, 
it was clearly implied that the dura- 
tion of the use was for so long as 
the grantor shall use it or permit its 
use, and not so long as the grantee 
shall use it, nor yet that it shall 
continue until terminated by the joint 
act of both. Reese Howell Co. v. 
Brown, 48 Utah 142, 158 P 684, (2) 
So where a conveyance of land, which 
was accessible from the public high- 
way, provided that the grantee might 
have the right to use in common 
with others as a passway a strip of 
land eleven feet wide, lying between 
the land conveyed and the grantor’s 
land, so long as it was used by the 
grantor for the same purpose, no 
easement was created by implica- 
tion, and the passway might be closed 
as such, at the pleasure of the grant- 
or of the land conveyed. Batchelder 
v. State Capital Bank, 66 N. H. 386, 
22 A 592. 

14 Alterations and obstructions 
as affecting see supra §§ 168, 169 

15. Kesseler v. Bowditch, 223 
Mass. 265, 111 NE 887; Brooks v. 
Reynolds, 106 Mass. 31; Grafton v. 
Moir, 130 N. Y. 465, 20 NE 974, 27 
AmSR 533 [aff 9 NYS 3]. 

[a] The grant of a right to use 
an open court gives not only a right 
of way over the court but the right 
to have it kept open for light and 
air. 
336. 


longing is not a lease or grant of all 
lights then actually falling upon the 
windows of the house, but only. of 
such right to light as the lessor or 
grantor then had. In other words, 
general words in a grant are to be 
restricted in equity as well as at law, 
to such rights as a grantor then had 
power to grant. Booth v. Alcock, 
ly. R. 8 Ch. 663. 

{d] Grant of “lights enjoyed.”— 
Although a» grantor shall not dero- 
gate from his own grant, this rule 
does not entitle the grantee of a 
house with the lights, under the 
words imported into the grant by the 
Conveyancing Act of 1881, to any 
easement of light to an extent incon- 
sistent with the intention to be im- 
plied from the circumstances existing 
at the time of the grant and known to 
the grantee. The expression “lights 
enjoyed” in the statute is confined 
to the light enjoyed under such cir- 
cumstances aS would reasonably and 


properly lead to an expectation that 


the enjoyment of that light woul? be 
continued. Godwin v. ‘Schweyppes, 
Ltd., [1902] 1 Ch. 926; Birmingham, 
ae: Banking Co. v. Ross, 38 Ch. D. 


[e] A grantee of a new house is | 
not entitled to all the light actually 
falling on the windows of the house, 
where that would be inconsistent 
with the intention to be implied from 
the circumstances existing at the 
time of the grant and known to the 
grantee; as, for instance, where such 
circumstances show an intention on 
the part of the grantor to erect 
buildings on the adjoining land which 
Herpes eae Ae ins wae the right to 
ig claimed. odwin’v. Schweppes, 
[1902] 1 Ch. 926. re 

16. See Rosenbloom v. Sutherland, 
41 Que. Super. 81, 4 DomLR 712 (the 
owner of the servient land must not 
erect any building or structure to in- 
terfere, within the distances specified 
in Civ. Code Annot. arts 536, 5387, 
with a right of light, air, and view 
incident to the right to the use of 


Salisbury v. Andrews, 128 Mass. | windows created by a partition deed 


as a servitude over adjoining land). 


970 [19 C.J.) 


the servient tenement places on him the implicit obli- 
gation not to build in such a manner as to destroy the 
enjoyment of the easement by plaintiff.17 

{§ 207] (2) By Prescription. The extreme 
view entertained by some decisions is that the pre- 
seriptive right to light and air is a right to a continu- 
ance of the whole or substantially the whole quantity 
of light which has come to the windows during a 
period of twenty years.1® But the view maintained 
by the latest decisions is that the owner of the domi- 
nant tenement does not obtain by his easement a 
right to all the light which he has enjoyed during the 
period of acquisition of the easement,?° but is en- 
titled to the uninterrupted access through his ancient 
windows of such an amount of light as is required for 
the ordinary purposes of inhabitancy or business, 
having regard to the locality or surroundings, accord- 
ing to the ordinary notions of mankind, without re- 
gard to the particular purpose for which he has used 
the light.24 Hence if it appears that he had more 
light than was reasonably required for either domes- 
tie or business purposes, his right for protection is 


17. Thibault v. Gourde, 26 Que. 
Super. 185. plained of 
see supra §§ 84, 85. 

195 Yates ovevJack, L.. Ro isCh. 7295, 
3 ERC 37 (per Lord Cransworth); 
Scott v. Pape, 31 Ch. D. 554; Man- 
ning v. Gresham Hotel Co., Ir. R. 1 
Cc. L. 115; Mackey v. Scottish Wid- 
ows’ L. Assur. Soc., Ir. R. 11. Eq. 541; 
earcpact v. Thompson, 15 Wkly. Rep. 


20. Jolly v. Kine, [1907] A. C. 1; 
and cases infra note 21. 

21. Jolly) V~ Kine, [190%] A. ‘GC. 1; 
London Brewery Co. v. Tennant, L. R. 
SF Ch. 2l2s Kelk-varearsonss iu. 6, 


twenty years 


surd. 
judgments 
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right is whether the obstruction com- 
is a nuisance. 
18. Acquisition by prescription| turns to the nuisance cases, do we 


§§ 206-208 


limited to the amount of light reasonably required.?? 
A further consequence of this doctrine is that a right 
to a special amount of light, more than is required 
for ordinary purposes of inhabitaney or of business 
cannot be acquired by twenty years’ enjoyment even 
to the knowledge of the owner of the servient tene- 
ment.?° 

In Louisiana the servitudes of view and drip, when 
established merely by the destination du pere de 
famille, and without specific title, do not include the 
prohibition of building upon the adjoining property, 
which, being a continuous, nonapparent servitude, 
can. be established only by title.24* When, however, 
the servitudes first mentioned are established by the 
owner by specific title, that last mentioned is includ- 
ed.2° 

[§ 208] 5. Secondary Easements. The express 
grant of a particular right carries with it by implica- 
tion the additional right, sometimes called a second- 
ary easement, of doing whatever is reasonably neces- 
sary for the enjoyment of the right granted.26 How- 
ever, the extent of an implied or secondary easement 


noises.” Higgins v. Betts [1905] 2 
If one} Ch. 210, 216. 
24. Bernos v. Canepa, 114 La. 517, 


find any trace of a doctrine that a|38 S 438. 
person in bad health or carrying on 25. 
a delicate trade is entitled to more}38 S 438 
comfort or freedom from annoyance 26. 
than ordinary people 
his neighbours have 
been aware of his state of health or | Ill. 
the trade he was carrying on and 
have left him undisturbed? 
aware of any decision which suggests L 

it. Such a proposition sounds ab-| 210, 25 S 134; Shaffer v. State Nat. 
Again, I think in many of the} Bank, 37 La. Ann. 242. 

in Colls v. 
Stores, Ltd., supra, and in other cases 


Bernos v. Canepa, 114 La. 517, 


Cal.—North Fork Water Co. v. 

because for| Edwards, 121 Cal. 662, 54 P 69. 

Ill.— Willoughby v. Lawrence, 116 
11, 4 NE 356, 56 AmR 758. 

. Ky.—Maxwell, v. McAtee, 9 B. 

Mon. 20, 48 AmD 409 


I am not " 
a.—Patout v. Lewis, 51 La. Ann. 


Home, etce., Mass.—Prescott v. Williams, 5 


Metc. 429, 39 AmD 688; Prescott v. 


Ch. 809, 3 ERC 48; Higgins v. Betts, 
[1905] 2 Ch. 210; Paul v. Robson, L. 
R. 41 Indian A. 180. 

[a] There is no standard of light 
ordinarily required by a house for 
the purposes of habitation or busi- 
ness, and if there is an obstruction 
to the light of a house which causes 
substantial diminution of the light 
such as to cause substantial damage 
to the owner or tenant, that is an 
interference which entitles the per- 
sons injured to relief, although after 
the obstruction the house may be no 
worse lighted than the majority of 
the houses in the neighborhood, or 
may have what is, in the opinion of 
the judge, abundant light for all or- 
dinary purposes of inhabitancy or 
business. Colls v. Home, etc., Stores, 
Tide (L904 1A C1798 [rev iE 190210 
Ch. 302, and overr Warren v. Brown, 
[1902] 1 K. B. 15]. 

{b] Reason for rule.—If the rule 
was otherwise, it would be impossible 
for towns to grow, and would re- 
strict the rights of the people to 
utilize their own land. Home, eic., 
Stores, Ltd., v. Colls, [1902]. 1 Ch. 
202 [rev on other grounds [1904] A. 
CT ‘ 

22. Colls -v. Home, etc., Stores, 
Ltd., [1904] A. C. 179; Kelk v. Pear- 
son, L. R. 6 Ch. 809, 3 ERC 48. 

23. Ambler v. Gordon, [1905] 1 K. 
B. 417; Higgins v. Betts, [1905] 2 Ch. 
210. See also Lanfranchi v. Mac- 
kenzie, L. R. 4 Eq. 421 (a person can- 
not by using the dominant tenement 
for a period less than twenty years 
for some special purpose requiring 
an extraordinary amount of light in 
excess of what was required for the 
ordinary purposes of inhabitancy of 
business entitle himself to protection 
for such extraordinary requirements, 
and thereby impose an additional re- 
striction on his neighbor's use of his 
own land; ‘no man can, by any act of 
his own, suddenly impose any re- 
striction on his neighbor). 

[a] Reason for rule.—(1) ‘‘The 
result of the judgments in Colls v. 
Home, etc., Stores, Ltd., [1904] A. C. 
179 is to show that the test of the 


it is implied, if not expressed, that, 
in measuring the quantum of light 
to which the owner of the dominant 
tenement is entitled, the purpose for 
which he desires to use, or uses, the 
light should be disregarded, and does 
not either enlarge or diminish the 
easement which he has acquired... . 
If the true doctrine be that which is 
laid down in Colls v. Home, etc., 
Stores, Ltd., supra, that by twenty 
years’ user all that is acquired is a 
right to prevent the defendant from 
building so as to interfere with the 
light previously enjoyed so mate- 
rially as to amount to a nuisance, I 
think it would not be logically con- 
sistent with this doctrine to hold 
that a larger right can be acquired. 
I think also that to introduce the 
element of the quantum of user 
would work inconvenience and intro- 
duce uncertainty. If the only right 
capable of being acquired be suffi- 
cient light for the ordinary uses of 
inhabitancy and business, the owner 
of the servient tenement knows his 
exact position; he knows within rea- 
sonable limits how high he can raise 
his buildings, and whether during the 
twenty years it is worth his while 
to obstruct his neighbours’ windows. 
If a right to special light be capable 
of acquisition without his knowledge 
he cannot know his position, and if 
he has notice of some special light 
being required for his neighbour‘s 
business he cannot measure the ex- 
tent with any exactitude. It seems 
to me altogether unreasonable to pre- 
sume that any man would have made 
a grant of such an _ indefinite ease- 
ment.” Ambler v. Gordon, [1905] 1 
K. B. 417, 424, 425° -(2) This it has 
been said “puts the case of nuisance 
by interference with light on the 
same footing as other cases of nui- 
sance—e. g., noise; for, apart from 
the question of locality, which is al- 
ways important in considering the 
question of nuisance or no nuisance, 
the fact that the owner of a house 
had enjoyed exceptional quiet gave 
him no right to more than the or- 
dinary freedom from extraordinary 


White, 21 Pick. 341, 32 AmD 266. 
N. H.—White v. Eagle, etc., Hotel 
Cov 68 Nw His) 34 0ANG672- 
N. J.—Spring Lake v. Polak, 77 N. 
de ft 557, 78 A’ 50. 


Y.—Herman y. Roberts, 119 N.- 


Y. 37, 23 NE 442, 16 AmSR 800, 7 LRA 
226; Huntington v. Asher, 96 N. Y. 
604, 48 AmR 652 [rev 26 Hun 496]; 
Roberts v. Roberts, 55 N. Y. 275 [aff 
7 Lans. 55]; Rogers v. Sinsheimer, 50 
N. Y. 646; Bliss v. Greeley, 45 N. Y. 
671, 6 AmR 157; Rochester Electric 
Light Co. v. Rochester Power Co., 60 
Hun 581, 15 NYS 38. 

Pa.—Hammond v. Hammond, 258 
Pa. 51, 101 A 855, LRA1918A 590. 

R. I.—First Baptist Soc. v. Weth- 
erell, 34 R. FT. 155, 82 A 1061} 1062 
[quot Cyc]. 

Tex.—Murray v. Dickson, 57 Tex. 
Civ. A. 620, 123 SW 179. 

Wash.—White Bros., etce., Co. v. 
Watson, 64 Wash. 666, 117 P 497, 44 
LRANS 254. 

W. Va.—Moore v. Hope Natural 
Gas Co., 76 W. Va. 649, 86 SE 564. 

{a] Right of drip.—Where plain- 


tiff acquires the right for its roof, as’ 


it then existed, to drip on the land 
of another, it necessarily follows that 
it has the right to maintain the roof 
from which the drip flows. First Bap- 
tist Soc. v. Wetherell, 34 R. I. 155, 82 
A 1061. 

_[b] Bathhouse accessories.—The 
right given lot owners by deeds to 
erect bathhouses onan ocean beach 
includes the right to maintain such 
ropes for bathing as are in common 
use. “The right of the lot owners to 
maintain bath houses would be quite 
useless if they could not also pro- 
vide the appliances reasonably nec- 
essary for bathing.” Spring Lake v. 
Polak, 77 N. J. Eq. 557, 559, 78 A 50. 

[c] Right to construct and main- 
tain a stairway implies the right to 
have any necessary platforms or 
landings. Farrington v. Bundy, 5 
Eun VGN. 8Y.). 67: 

{d] Right to occupy a certain 
room in a dwelling house gives no 
right to any other use of the yard 
than that of the passageway to and 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—a. 


§§ 208-210] 


depends upon the purpose and extent of the grant 
The right is limited, 
and must be exercised in such reasonable manner as 
not injuriously to increase the burden upon the serv- 
ient tenement ;?8 and no presumption of an incidental 
grant can be entertained where the thing expressly 
granted contains within itself adequate means ‘by 
which it reasonably may be enjoyed.?® 

In General. If the 
grant or reservation of an easement does not fix its 
location,*+ the owner of the servient estate has the 
right in the first instance to designate the location,?? 
and in the event of his failure to do so, it may be 
selected by the owner of the easement,?* but not 
In either case the location must be a 
reasonable one as to both parties in view of all the 
circumstances, and such as will not unreasonably 
interfere with the enjoyment of the servient estate.*® 
If this requirement is satisfied the location cannot 
These rules have been most fre- 
quently applied in the case of ways,?7 but of course 
are applicable to all classes of easements.*§ 

2. Location of Ways by, Express Grant 
If a grant or reser- 


of the primary easement.?? 


{§ 209] B. Location®°—1. 


otherwise.** 


be questioned.*¢ 


[§ 210] 
or Reservation—a. 


from the room reserved. 
Brown, 46 Barb. (N. Y.) 366 
{é] Bight to enjoy a watercourse 
has attached to it the secondary ease- 
ment of entering upon the land to 
which it passes for the purpose of 
clearing the stream and removing ob- 
structions. Prescott v. Williams, 5 
Metc. (Mass.) 429, 39 AmD 688; Pres- 
cott v. White, 21 Pick. (Mass.) 341, 
32 AmD 266. 
{f] Right to a perpetual passway 
“for any and all purposes in, through 
and across’ may include right to 
fence the passway. Murray v. Dick- 
son, 57 Tex. Civ. A. 620, 123 SW 179. 
[g] Rights incident to way.—The 
conveyance of a right of way gives 
the grantee not only a right to an un- 
obstructed passage at all times over 
the grantor’s land but also all such 
rights as are incident or necessary to 
the enjoyment of such right of pass- 
age. Herman v. Roberts, AUS SING SAYS 
37, 28 NE 442, 16 AmSR 800, 7 LRA 
226. See also supra § 202. 
{h] Right to erect bridge.—Grant 
of right cf way over a stream forda- 
ble in dry weather would include 
right to bridge it so that it might 
be used in wet weather. Hammond 
v. Hammond, 258 Pa. 51, 101 A 855, 
LRA1918A 590. 
Right to: 
Make repairs see infra § 231. 
Remove obstructions see infra § 244, 

27a Cram oy. Chase: (Ry) Sa 7A 
642, 43 LRANS 824. 

28. North Fork Water Co. v. Ed- 
wards, 121 Cal. 662, 54 P 69. 

29. Mullins v. Metropolitan St. R. 
Co., 126 Mo. A. 507, 104 SW 890. 
Way of necessity see infra § 


In General. 
Hort’> Vv. 


31. Phipps v. Johnson, 99 Mass. 26. 

32. Cal.—Ballard v. Titus, 157 Cal. 
673, 110 P 118; Brown v. Ratliff, 21 
Cal: Ay 282; 131 P2769: 

Ind.—Shedd v. American Maize 
Products Co., 60 Ind. A. 146, 108 NI 
610. 

Mass.—McKenney v. McKenney, 
216 Mass. 248, 103 NE 631. 

Minn.—Callan v. Hause, 91 Minn. 
270, 97 NW 973, 1 AnnCas 680. 

Va.—Eureka Land Co. v. Watts, 119 
Va. 506, 89 SE 968 [cit Cyc]. 

W. Va.—McKell v. Collins Colliery 
Co., 46 W.Va. 625, 33 SE 765 
Can. sai ioe ene v. Gordon, 22 Can. 

6 


Ss. ae ; 
Ont.—Burney v. Moore, 4 OntWN 
173, .2S2OnCWARALGLS 7, DomLR 357. 
[al In Louisiana under Rev. Civ. 
Code, art 779, if the location of an 
easement is not fixed by the grant, 
it is the duty of the owner of the 
servient estate to designate the place 
where he wishes the right to be ex- 
ercised. Patout v. Lewis, 51 La. Ann. 
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right of user.*® 


as the grantee.*® 


210, 25 S 184; Rucker v. Liddell, 5 La. 
Ann. 577. 

33. Cal.—Brown v. Ratliff, 21 Cal. 
A, 282, 131 P 769, z 

Ind.—Shedd v. American Maize 
Products Co., 60 Ind. A. 146, 108 NE 
610. 

Mass.—McKenney v. McKenney, 
216 Mass. 248, 103 NE 631; Russell v. 
Jackson, 2 Pick. 574. 

Minn.—Callan v. Hause, 91 Minn. 
270, 97 NW 973, 1 AnnCas 680. 

Va.—Bureka Land Co. v. Watts, 119 
Va. 506, 89 SE 968, 970 [cit Cyc]. 

Eng._-Wimbledon v. Dixon, 1° Ch: 
D. 362, 10 ERC 164. 

Can.—Stephens v. Gordon, 22 Can. 

61. 


S.C: 

34. Ballard v. Titus, 157 Cal. 673, 
a it 1 et os Ts pee 

35. Cal.—Ballard v. Titus, 157 Cal. 
GiioueltO ge Liss 

Ind.—Shedd v. American Maize 
Products Co., 60 Ind. A. 146, 108 NE 
610. 

Mass.—McKenney v. McKenney, 


216 Mass. 248, 103 NE 6381. 
Minn.—Callan vy. Hause, 91 Minn. 

270, 97 NW 9738, 1 AnnCas 680. 
Va.—Eureka Land Co. v. Watts, 


W. Va.—McKell v. Collins Colliery 
Co., 46 W. Va. 625, 33 SE 765. 

Eng.—Wimbledon Vo Dixon, SCher 
D. 362, 10 ERC 164; Pearson v. Spen- 
Cert B.S. bal Ot Cm oul, 2 
Reprint Ro athe Wo woos 761, 113 
ECL 761, 122 Reprint 285]. 

Can. —Stephens v. Gordon, 22 Can. 
SS O.6 1. ‘ 

36. Callan v. Hause, 91 Minn. 270, 
97 NW 973, 1 AnnCas 680. 

37. See cases supra this section. 

38. Shedd v. American Maize 
Products Co., 60 Ind. A. 146, 108 NE 
610; Kesseler v. Bowditch, 223 Mass. 
265, 111 NE 887. 

[a] Light and air.—“It is true 
that the easement of light and air 
created by the deed under which the 
plaintiff claims is of a different char- 
acter than an easement of a right of 
way, but we see no reason why the 
same principle should not apply.” 
Kesseler v. Bowditch, 233 Mass. 265, 
269, 111 NE 887. 

39. Gerrish v. Shattuck, 128 Mass. 
ay Ale 

[a] Way fixed entirely on prem- 
ises retained by grantor.—Where a 
conveyance of the easterly part of a 
tract of land carried as appurtenant 
thereto a way “lying along the west- 
erly side of the land... described, 
the same to be used in common with 
the grantor,” the way, while not ex- 
elusive in the grantee, lay entirely on 
the premises retained by the grantor, 
O’Brien v. Murphy, 189 Mass. 353, 75 
NE 700. 


‘119 Va. 506, 89 SE 968. 


[19:Cs dy OTe 


vation of a way definitely fixes its location the terms 
of the instrument are of course controlling,®® and 
the right of passage can only be exercised in the 
precise place so established.*° 
where there has been a practical location by the 
parties of the way as defined by the instrument.** 
the grant or reservation of a way assumes to locate 
it but is ambiguous, it will be located so as to impose 
as little burden upon the servient estate as is con- 
sistent with a fair use of the way.*? 

‘ Not definitely fixed in grant. 
of a right of way does not describe or define it 
by metes and bounds, the grantee is entitled to a 
convenient, reasonable, and accessible way.*® 
constitutes a way of this character depends upon the 
condition of the place and the purposes for which 
it was intended,*4 and the acts of those having the 


This is especially true 


If 


Where a conveyance 


What 


However, the location must be rea- 


sonable as respects the rights of the grantor as well 


If the grant of a way in describ- 


ing its location fixes it ‘‘as is most convenient’’ the 
location of the way is to be fixed solely to suit the 
convenience of the grantee;*7 and a grant of a right 
of way where most convenient to the grantee and 


40. Hamelin v. Pepin, 42 Que. 
Super. 279. 
Baath Gerrish v. Shattuck, 128 Mass. 
42. Brossart v. Corlett, $7 Iowa 


288; Simonds v. Wellington, 10 Cush, 
(Mass.) 318. 

43. Ky.—Vancleave v. Hamilton, 7 
Kyi 301; a3 ik y. (Opi720 

Mass.—McKenney v. McKenney, 
216 Mass. 248, 103 NE 631; Old Colony 
St. R. Co. v. Phillips, 207 Mass. 174, 
93 NE 792; George v. Cox, 114 Mass. 
fw Johnson v. Kinnicutt, 2 Cush. 


N. H.—Gardner v. Webster, 64 N. 
H. 3203 15 A 144, 

N. Y.—Grafton v. Moir, 130 N. Y. 
465, 29 NE 974, 27 AmSR 533; Pea- 
body Vv. Chandler, 42 App. Div. 384, 
59 NYS 240 

Wak —Kinney Vv. Hooker, 65 Vt.. 333, 
26 A 690, 36 AmSR 864 

[a] Granted by commissioners on 
partition.— Where in the partition of 
land the commissioners provide in 
their report that each of the heirs tc 
whom separate lots of land are 
awarded shall have the right of « 
passage over the lands of the others, 
but fail to locate the same, it is not 
to be construed as meaning that one 
was to have a passageway wherever 
he desired over the land of another, 
but such a way as might reasonably: 
be necessary, to be located as far as 
practicable with regard to the ad- 
vantages and disadvantages of the 


parties. Vancleave v. Hamilton, 13 
Ky. Op. : 
44. McKenney v. McKenney, 216 


Mass. 248, 103 NE 631; O’Brien v. 
Murphy, 189 Mass. 353, 75 NE 700. 

“What is a suitable and convenient 
way must depend on circumstances: 
first, as to the uses, to which the 
land granted might be conveniently 
put, to show what uses were in the 
mind of the parties, when the con- 
veyance was made; and, secondly, to 
determine whether ‘the whole or what 
portion of the ‘space’ must be kept 
open and unobstructed in order to af- 
ford the plaintiff a reasonable and 
convenient right of way.’ Johnson 
v. Kinnicutt, 2 Cush. (Mass.) 153, 157. 

45. O’Brien v. Murphy, 189 Mass. 
353, 75 NE 700. 

46. Johnson v. Kinnicutt, 2 Cush. 
(Mass.) 153; Smith v. Duncan, 35 
vad 203, 99 P 678. See also supra § 


{a] No unnecessary injury.—In 
locating the way it is not permissible 
to inflict unnecessary damage on the 
owner of the _ servient tenement. 
Smith v. Duncan, 35 Utah. 203, 99 P 


673. 
47. Miles v. Douglas, 34 Conn. 3938. . 


¢ 
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least prejudicial to the grantor gives the grantee an 
election as to the place and course in which the way 
should be laid out.48 If the grant of a right of way 
describes it as ‘‘across’’ a lot of land it confers no 
right to enter at one place and come out at another 
on the same side.*® ; 

Where there are two ways to which the description 
in the grant applies evidence of the declarations of 
the grantor is admissible to identify the one intend- 
ed.5° 

If the grantor reserves the right to locate a way 
within certain limits over the lands granted, he may 
locate the way at any point within such limits, pro- 
vided he does not act wantonly or oppressively in so 
doing.®t 

[§ 211] b. Ways Existing at Time of Grant. 
When a right of way is granted over certain land 
without fixing its location, but there is a way already 
located at the time of the grant, this will be held to 
be the location of the way granted,°* and the 
grantee cannot be compelled to accept a substitute 
therefore.®? Under the circumstances it will be pre- 
sumed that the parties had in mind the way already 
located. A grant of the right to pass ‘‘over the 
accustomed way’’ refers to the custom existing at 
the time of the conveyance.*® 

[§ 212] 8. Location of Ways of Necessity. In 
absence of statutory regulation, the owner of the 
land over which a way of necessity is to pass has the 


48. Jones v. Percival, 5 Pick. Eng.—Osborn v. 
(Mass.) 485, 16 AmD 415. 761, 32 ECL 859. 

49. Comstock v. Van Deusen, 5 
Pick. (Mass.) 163. 
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Ont.—Dixon v. Cross, 4 Ont. 465; 
Fielder v. Bannister, 8 Grant. Ch. (U. 


[§§ 210-213 


right to determine its location,®® subject to the re- 
striction that the way located must be reasonably 
convenient.®? In the event of failure of the owner 
of the servient tenement to locate the way the person 
entitled to the way may make the location,** subject 
to the restriction that in so doing he must not en- 
eroach upon the land of his grantor further than 
circumstances render necessary.°? The route is to 
be determined by the reasonable convenience of 
both parties, and not by the sole interest of either.®° 
Where neither designates it, the way used by common 
consent will be considered the way.* 

Statutory regulations. In some jurisdictions the 
location of ways of necessity is regulated by stat- 
ute. 

[§ 213] 4. Location by Agreement of Parties. 
Where an easement in land is granted in general 
terms, without giving definite location and descrip- 
tion to it, so that the part of the land over which 
the right is to be exercised cannot be definitely 
ascertained, the grantee does not thereby acquire a 
right to use the servient estate without limitation as 
to the place or mode in which the easement is to be 
enjoyed.®°* But the location may be subsequently 
fixed by an express agreement of the parties,*4 or by 
an implied agreement arising out of the use of a 
particular way by the grantee and acquiescence on - 
the part of the grantor,®* provided the way is located 
within the boundaries of the land over which the 


Wise, 2 C. & P.{john v.’Cox, 15 La. Ann. 67). 

63. Jennison v. Walker, 11 Gray 
(Mass.) 423 [quot Rhoades v. Barnes, 
54 Wash. 145, 149, 102 P 884]. See 


50. French v. Hayes, 43 N. H. 30,|C.) 257. also supra § 210. 
80 AmD 127; Osborn v. Wise, 7 C. & {a] Former use of a way by the 64 Crocker v. Crocker, 5 Hun (N. 
P. 761, 32 HCL 859. owner of the servient estate will not| Y.) 587; Kraut’s App., 71 Pa. 64; 
51. Hart v. Connor, 25 Conn. 331. | prevent his assigning any other prac- | March-Brownback Stove Co. Vis 
52. Gerrish v. Shattuck, 128 Mass.| tical and convenient way. Bass v.| Evans, 9 Pa. Super. 597; Peduzzi v. 
571; O’Brien vy. Schayer, 124 Mass.| Edwards, 126 Mass. 445. Restulli, 79 Vt. 349, 64 A 1128; Kin- 
211; Peabody v. Chandler, 17 Misc. 57. Ind.—Thomas w. McCoy, 30|ney v. Hooker, 65 Vt. 333, 26 A 690,. 
655, 40 NYS 1028; Morris v. Blunt,|Ind. A. 555, 66 NE 700. : : 36 AmSR 864; Gish v. Roanoke, 119 
49 Utah 243, 161 P 1127; Eureka Mass.—Russell v. Jackson, 2 Pick.| Va. 519, 89 SE 970, 975 [cit Cyc]. 


Quand. Co. v. Watts, 119 Va. 506; 39) 574. 


{a] Thus where a deed conveyed 


SE 968, 970 [cit Cyc]. 

[a] All the ways existing at the 
time of the grant need not he kept 
open if the grantee is provided with 
a reasonably convenient way for the 
purpose for which it is granted. Colt 
v. Redfield, 59 Conn. 427, 22 A 426; 
Peabody v. Chandler, 42 App. Div. 384, 
59 NYS 240. 

[b] The consent of the grantee to 
the closing of ove of two existing 
ways does not preclude his right to 
have the remaining way kept open. 
Bangs v. Parker, 71 Me. 458. 


bP Gerrish v. Shattuck, 128 Mass. 
54. Peabody v. Chandler, 17 Misc. 


655. 40 NYS 1038 


55. Ferriss v. Knowles, 41 Conn. 
308. 

56. Cal—kKripp v. Curtis, 71 Cal. 
62 LIS Pre o: 


Ind.—Ritchey v. Welsh, 149 Ind. 
214, 48 NE 1031, 40 LRA 105; Thomas 
v. McCoy, 30 Ind. A. 555, 66 NE 700. 

Mass.—Russell v. Jackson, 2 Pick. 
574. 

Mich.—Moore v. White, 159 Mich. 
160, 124 NW 62, 134 AmSR 735; Pow- 
ers v. Harlow, 53 Mich. 507, 19 NW 
257, 61 AmR 154. 

Miss.—Lamar County v. Elliott, 
107 Miss. 841, 66 S 203. 

Mont.—Herrin v. Sieben, 46 Mont. 
226, 127 PB 323: 

N. Y.—Palmer v. Palmer, 150 N. Y. 
139, 44 NE 966, 55 AmSR 653 [rev 71 
Hun 30, 24 NYS 613]; Fritz v. Tomp- 
kins, 18 Misc. 514, 41 NYS 985 [rev 
on other grounds 39 App. Div. 73, 59 
NYS 847]; Holmes v. Seely, 19 Wend. 
507. 

Ss, C.—Capers v. Wilson, 14'S. C. L. 

70. 

iV tenns-MeMillan v. ‘MeKee, 129 
Tenn. 39, 164 SW 1197, AnnCas1916A 
145. 


Mont.—Herrin v. Sieben, 46 Mont. 
226; 127 By323- 

Tenn.—McMillan v. McKee, 129 
Cy pace 39, 164 SW 1197, AnnCas1916A 
145. 

Eng.—Osborn v. Wise, 2 C. & P. 
761, 32 ECL 859. 

58. Ala.—Tutwiler Coal, etc., Co. 
v. Tuvin, 158 Ala. 657, 666, 48 S 79 
[eit, Cyc]. 

Ind.—Ritchey v. Welsh, 149 Ind. 
214, 48 NE 1031, 40 LRA 105. 

Miss.—Lamar County v. Elliott, 107 
Miss. 841, 66 S 203. 

Mont.—Herrin y. Sieben, 46 Mont. 

226, 127 P 323. 
. N. Y.—Palmer v. Palmer, 150 N. 
Y. 139, 44 NE 966, 55 AmSR 653 [rev 
71-Hun 30,24 NYS: 6137; Fritz, v. 
Thompkins, 18 Misc. 514, 41 NYS 985 
[rev on other grounds 39 App. Div. 
73, 56 NYS 847]; Holmes v. Seely, 19 
Wend. 507. 

Ont.—Dixon v. Cross, 4 Ont. 465; 
pielgey v. Bannister, 8 Grant Ch. (U. 

59. Moore v. White, 159 Mich. 460, 
124 NW 62, 134 AmSR 735; Herrin y. 
Sieben, 46 Mont. 226, 127 P 323. 

60. McMillan v. McKee, 129 Tenn. 
39, 164 SW 1197, AnnCasi916A 145. 

61. Tutwiler Coal, etc., Co. v. Tu- 
vin, 158 Ala. 657, 48 S 79; Lamar 
Seen v. Elliott, 107 Miss. 841, 66 


62. See statutory provisions. 

{a] In Louisiana under the stat- 
ute (1) the way should be located 
on the side where the distance is 
shortest to the public road and at 
the place least injurious to the person 
on whose estate it is granted (Adams 
v. Harrison, 4 La. Ann. 165;-Miller v. 
Thompson, 3 La. Ann. 567; Broussard 
v. Etie, 11 La. 394), (2) due regard 
being paid at the same time to the 
interest of the other party (Little- 


to complainant, his heirs and assigns 
a right of way at least ten feet wide 
from the house on the land conveyed, 
across the land southerly to the 
street, and at the time complainants 
took the deed, one of the grantors 
pointed out to them the right of way 
as located on the ground and the lo- 
cation so pointed out afforded reason- 
ably convenient access to complain- 
ants’ premises, they would be held to 
have accepted the way at the location 
specified. Peduzzi v. Restulli, 79 Vt. 
349, 64 A 1128. : 

65. U.S.—In re Oak Leaf Coal Co., 
225 Fed. 126. 

Cal.—Winslow v. Vallejo, 148 Cal. 
723, 84 P 191, 118 AmSR 349, 5 LRA 


NS 851, 7 AnnCas 851; Vestal v. 
Young, 147. Cal.-.715, 718, 82. P 382 
[eit Cyc]. 


Ga.—Gaston y. Gainesville, etc., R. 
Co., 120 Ga. 516, 48 SH 188. 
set RAL ane v. Stevens, 40 Ill. A 


Jowa.—Dickinson vy. Crowell, 120 
Iowa 254, 94 NW 495. 

Ky.—Bentley v. Hampton, 91 SW 
266, 28 Kyl 1083; Bowling v. Rouse, 
90 SW 1073, 28 KyL 1037. 

Mass.—Kessler v. Bowditch, 223 
Mass. 265, 111- NE 887; Cotting v. 
Murray, 209 Mass. 133, 95 NE 212; 
Cornell-Andrews Smelting Co. v. Bos- 
ton, etc., R. Corp., 202 Mass. 585, 89 
NE 118; O’Brien v. Goodrich, 1717 
Mass. 32, 58 NE 151; George y. Cox, 


114 Mass. 382. Bannon y. Angier, 2 
Allen 128;. Jennison v. Walker, 11 
Gray 423. 


Mo.—Geismann v. Trish, 163 Mo. A. 
308, 143 SW 876; Davis v. Watson, 89 
Mo. A. 15, 

N. Y.—Onthank v. Lake Shore, ete., 
R.'Co:, 71 Ni Y, 194, 27° AmR 35° [art 
8 Hun 131]; Evangelical Lutheran St. 
John’s Orphan Home vy. Buffalo Hy- 


For later.cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 213-216] oi 


right is granted.6® As otherwise expressed, it is a 
familiar rule that when a right of way is granted 
without defined limits, the practical location and 
use of such way by the grantee under his deed acqui- 
esced in for a long time by the grantor will operate 
to fix the location.®’ The location thus determined 
will have the same legal effect as if it had been fully 
described by the terms of the grant.®® But it has 
been held that, this rule, which is a rule of practical 
construction adopted to ascertain the intent of the 
parties, will not be permitted to defeat an intention 
fairly expressed in the terms of the pee controlling 
the future location.®® 

[§ 214] 5. Location by Court. Whether a way 
is created by express grant, or reservation,’® or by 
implication as a way of necessity,’! the location 
thereof may be determined by a court of equity, at 
the suit of the owner of either estate,’? in case the 
parties cannot agree on a location, and the right is 
clear. So also a court of equity has jurisdiction to 
locate a way, where a bond for a deed containing a 
reservation of a right of way and which failed to 
locate the way was destroyed by fire,?? or where the 
location of the way by the parties was indefinite at 
the outset and was se treated and maintained." 


EASEMENTS ; 
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And whatever may be the effect of the nonlocation 
for a specified period as affecting the right of the 
grantee of the easement to locate it, the right to have 
a court of equity definitely locate the right of way 
exists, although the grantee’s right to fix it has 
elapsed.75 Where the duty of selection devolves 
upon the court, the location as fixed must be reason- 
able.7© The way should be located so as not to dis- 
turb the owner of the servient tenement more than 
the necessities of the case require.”7 

[§ 215] 6. Change of Location—a. In General. 
The location of an easement cannot be changed by 
either party without the other’s consent, after it has 
been once established either by the express terms of 
the grant’® or by the acts of the parties.“ However, 
if the location of an easement has been actually 
changed, and the owner of the dominant tenement 
has used it for several years, his acquiescence in the 
change will be presumed.8° And the making of a 
few changes in a way, by consent from time to time, 
merely for convenience, does not affect the rights of 
the owner of the dominant tenement.®! 

[§ 216] b. Ways. The location of a way when 
once established cannot be changed by either party 
without the other’s consent,8? except under 


‘draulic Assoe., 64 N. Y. 561; Smith v. 
Sponable, 54 App. Div. 615, 66 NYS 
177; Crocker v. Crocker, 5 Hun 587; 
Rexford v. Marquis, 7 Lans. 249; Pea- 
body v. Chandler, 17 Misc. 655, 40 
NYS 1028; Wynkoop v. Burger, 12 
Johns, 222. 

Oh.—Warner He Columbus, ete., R. 
Co., 39 Oh. St. 

Pa.—March- Seatac Stove Co. 
v. Evans, 9 Pa. Super. 537. 

R. I.—Garraty v. Duffy, 7 R. I. 476. 

Va.—Gish v. Roanoke, 119 Va. DLO; 
89 SE 970, 975 [cit Cyc]. 

Wash.—Kalinowski Ke Jacobowski, 
52 Wash. 359, 100 P 85 

Wis.—-Fritsche v. Pritsche, 77 Wis. 
266, 45 NW 1088. 

fal Rule applied.—(1) When an 
indefinite way, for example, one “not 
Jess than five feet wide,’ has been 
granted, and is by common consent 
located and determined, and used and 
acquiesced in by all parties interested 
for many years, it will be treated as 
the way granted. Cotting v. Murray, 
209 Mass. 133, 95 NE 212. (2) Where 
a purchaser of land, excluded from 
the public highway except by passing 
over the vendor’s land, adopted a way 
over the vendor’s land and used it for 
nearly thirty years, the way adopted 
would be deemed the way agreed on 
by the parties. Bentley v. Hampton, 
91 SW 266, 28 KyL 1083. 

[b] More temporary use of a way 
with an intention to use a road in 
course of construction when com- 
pleted is not a location, within a deed 
giving a right of way, to be located 


by mutual consent. Tuxedo_ Park 
Assoc., v. Sterling Tron etc., Co., 60 
App. Div. 349, 70 NYS 95. 


66. Kinney v. Hooker, 65 Vt. 333, 
26 A 690, 36 AmSR 864. 

67. Cal.— Winslow v. Vallejo, 148 
Cal. 723, 84 P 191, 113 AmSR 349, 5 
LRANS 851, 7 AnnCas 851; Vestal v. 
Young, 147 Cal. 715, 718, 82. P 381 [cit 
Cyc]. 

Ky.—Lexington, etc., Co. v. Har- 
gis, 180 Ky. 636, 203 sw Ros 

Me.—Drummond v. Foster, 107 Me. 
401, 78 A 470. 

Mass.—Stetson v. Curtis, 119 Mass. 
266; Bannon v. Angier, 2 Allen 128. 

N. Y.—Howland v. Harder, 153 App. 
Div. 442, 188 NYS 129 [aff 215 N. Y. 
664 mem, 109 NE 1079 mem]. 

Va.—Gish v. Roanoke, 119 Va. 519, 
89 SE 970. 

Can.—Canada aay Co. v. Fitz- 
gerald, 53 Can. S. C. 263. 

68. Bannon v. Angier, 2 Allen 
(Mass.) 128; Onthank v. Lake Shore, 
etc., R. Co., 71 N. Y. 194, 27 AmR 35 
[aft 8 Hun 131]; Warner v. Columbus, 
ete,, R. Co., 


39 Oh. St. 70; Gish v.| 


Roanoke, 119 Va. 519, 89 SE 970, 975 
[cit Cyc]. 

{a] The heirs of the grantor of a 
way are bound by the location in 
which he has acquiesced. Kraut’s 
App., 71 Pa. 64. 

[b] Where land is granted with a 
right of way, the location of which 
is not specified, and is subsequently 
reconveyed without mention of the 
right of way, the second grantee ac- 
quires only such a way as was used 
by the first. Kinney v. Hooker, 65 Vt. 
333, 26 A 690, 36 AmSR 864. 

69. Stetson v. Curtis, 119 Mass. 


266. 

70. Ala.—Alabama Corn Mills Co. 
v. Mobile Docks Co., 75 S 574; Webb 
v. Jones, 163 Ala. 637, 50 S 887. 

Cal.—Ballard v. Titus, 157 Cal. 673, 
110 P 118; Davidson v. Ellis, 9 Cal. A. 
145, 98 P 254. 

Mass.—McKenney v. McKenney, 
216 Mass. 248, 103 NE 631; Old Colony 
St. R. Co. v. Phillips, 207 Mass. 174, 
93 Res 792 

H.—Gardner v. Webster, 64 N. 
H. N52. 15 A 144, 

Tenn.—McMillan v. McKee, 129 
ae 39, 164 SW 1197, AnnCas1916A 

fa] “The jurisdiction of a court of 
equity to locate the route, not fixed 
by contract or user, is clear. \If the 
location be contested, the controversy 
might not be settled by the negative 
results of many actions at law. 
Equity can move to fix the route af- 
firmatively and specifically.” McMil- 
lan v. McKee, 129 Tenn. 39, 43, 164 
SW 1197, AnnCasi916A 145. 

71. Blum v. Weston, 102 Cal. 362, 
86 P 778, 41 AmSR 188; Higbee Fish- 
ing Club v. Atlantic City Electric Co., 
TZN. 15) 8Bq.. 4845.79 As 3263 Camp. 
v. Whitney, 51 N. J. Eq. 467, 26 A 
917; McMillan v. McKee, 129 Tenn. Oo) 
164 SW _ 1197, AnnCasl916A 145: 
Pearne v. Coal Creek Min., etc., Co., 
90 Tenn. 619, 18 SW 402 


72. Davidson v. Bllis, 9 Cal. A. 145, 
98 P 254. 
aes Finn v. Rochford, 13 Ky. Op. 


74. Burnham v. Mahoney, 222 
Mass. 524, 111 NE 396 (under these 
circumstances the court may locate 
it in a reasonable manner when it be- 
comes necessary to define the exact 
limits of the way). 

75. Davidson v. Ellis, 9 Cal. A. 145, 


Burnham  v. Mahoney, 222 

524, 111 NE 396; Old Colony 
St. R. Co. v. Phillips, 207 Mass. 174, 
93 NE 792. 


77. Herrin v. Sieben, 46 Mont. 226, 
127°P 323% 
78. Shedd v. 


Mass. 


American Maize 


Products Co., 60 Ind. A. 146, 108 NE 
610; Dickerson v. Mixter, 13 Mete. 
(Mass. ) 217; Johnson v. Jaqui, oe N. 
J Ra. 552; Jaqui v. Johnson, 20 NJ: 
Eq. 526. 

[a] Reason for rule.—‘‘Conveni- 
ence and justice both require this 
limitation on the right, otherwise it 
would be open to questions of great 
doubt, and would make the servient 
estate in a great measure subject to 
the unrestrained control of the owner 
of the easement.” Sked v. Pennington 
Spring Water Co., 72 pe J. Eq. 599, 
ae $e A 713 [aff 73 N. J. Eq. 676, 69 


[b] An easement for light and air 
cannot be claimed as to windows the 
size or location of which has been 
materially changed. Johnson vy. 
Hahne, 61 N. J. Hq. 438, 49 A 5. : 

79. Mass.—kKesseler’ v. Bowditch, 
223 Mass. 265, 111 NE 887; Jennison 
v. Walker, 11 ‘Gray 423. 

Mo.—Hénderich v. Kansas City, 
etc., R. Cox-159) Mo. At 190,5140, Swi 
613 [cit Cyc]. 
mat .—Moorhead v. Snyder, 31 Pa. 

R. 1.—Garraty v. Duffy, 7 R. I. 476. 

Tex.—American Cement Plaster Co. 
v. Acme Cement Plaster Co., (Civ. A.) 
181 SW _ 257. 


80. Wynkoop v. Burger, 12 Johns 
GNERYS)22i2n 
81. Crigler v. Newman, 91 SW 706, 


29 KyL 27. 

82. U.S.—Snyder v. Colorado Gold 
Dredging Co., 181 Fed. 62, 70, 104 CCA 
136 [eit Cyej. 

Ind.—Dudgeon v. Bronson, 159 Ind. 
Bee 64 NE 910, 65 NE 752, 95 AmSR 


Ache —Karmuller v. Krotz, 18 Iowa 


Ky.—Roland v. O’Neal, 122 SW 827. 

Mass.—Cornell-Andrews Smelting 
Co. v. Boston, etce., R. Corp., 202 Mass. 
585, 89 NH 118. 


Mich.—Galloway v. Wilder, 26 
Mich. 97. 

N. Hepee caches v. mene mead R. 
Co., 54 N. Eq. 46, 33 A 802. 

N. Y Wynkoop Vv. Burger, 12 


Johns, 222. 

Pa.—Brown v. Howell, 8 North. Co. 
181. 

R. I.— Frazier v. Berry, 4 R. I. 440. 

Va.—Eureka Land Co. v. Watts, 119 
Va. 506, 89 SE 968. 

Wash.—Rhoades__ v. 54 
Wash. 145, 102 P 884 

W. Va.--Mary Helen Coal Co. v. 
Hatfield, 75 W. Va. 148, 88 SE 292. 

[a] Mere matters of convenience 
do not entitle the owner of an es- 
tablished way to change its location. 
Dudgeon v. Bronson, 159 Ind. 562, 64 
NE 910, 65 NE 752, 95 AmSR 315. 


Barnes, 
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the authority of an express grant. or reser- 
vation to this effect.8? The fact that the way as 
located cannot be used without inconvenience and 
difficulty does not affect the operation of the rule.®* 
It is competent, however, for the owner of the land 
and the person having a right of way over it to 
change the route or location of the way by mutual 
consent,®° and such consent may be implied from 
their acts and acquiescence.8® Whether the new way 
was intended as a permanent substitute for the old 
or merely for some temporary purpose is a question 
for the jury,®” but so long as it lies open the right to 
use it continues,®* and it cannot be closed without 
first restoring the old way to its former condition.8® 
So a change in a right of way already acquired by 
prescription at the express request, and for the 
benefit, of the then owner of the land with the con- 
sent of those having the right of way does not affect 
the right to the old way if the new way is closed by a 
subsequent owner.®®° Where the old road has been 
abandoned before the new road is opened there is no 
substitution.°t Where the owner of the servient 
tenement conveys a right of way to a railroad which 


[b] The location of a way of neces- 93. 


EASEMENTS 


Williams v. 
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in building its road changes the location of a pass- 
way, previously granted, a few feet from its original 
location, the right to the passway is not thereby 
lost.°? 

[§ 217] 7. Deviation from Course of Way. 
While there is some authority to the contrary,®* the 
better view is that where the owner of land which is 
subject to a private right of way obstructs the way, 
a person entitled to use the same may enter upon and 
go over the adjoining land of the same owner pro- 
vided he does no unnecessary damage,°** but it is only 
under these cireumstances that he may do so.°° The 
fact that the way has become impassable from 
causes of which the owner of the land is not to be 
blamed does not give him the right as in the case of 
public ways to enter upon and go over other land of 
the owner.°° 

[§ 218] ©. Use—1. Easements by Express 
Grant—a. In General. Where an easement exists by 
express grant its use must be confined to the terms 
and purposes of the grant,97 but may of course be 
used in accordance therewith.°® But the owner of 


Safford, 7 Barb. poe Lumber Co., 115 N. C. 648, 20 SE 


sity cannot be changed by either 
party. Dudgeon v. Bronson, 159 Ind. 
562, 64 NE 910, 65 NE 752, 95 AmSR 
315; Ritchey v. Welsh, 149 Ind. 214, 
48 NE 1031, 40 LRA 105; Hines v. 
Hamburger, 14 App. Div. 577, 43 NYS 
977; Pearson v. Spencer, 1 B. & S. 571, 
101 HCL 571, 121 Reprint 827 [aff 3 
Feet S. 761, 113 ECL 761, 122 Reprint 

{[c] The owner of the land cannot 
straighten a way, the course of which 
is definitely marked, even though the 
way left is of the same width as be- 
fore. Calvert v. Weddle, 44 SW 648, 
19 KyL 1883. 

83. Lyon v. Lea, 84 Me. 254, 24 A 
eS at v. Lemieux, 51 Que. 

[a] Rule applied.—The owner of 
land burdened with a servitude of 
passage who, availing himself of a 
privilege given in his title deeds, 
changes the site of the servitude and 
signifies his intention to do so to the 
owner of the dominant tenement has, 
prior to any interference with the 
rights of the latter, a right of action 
to compel him to recognize the indi- 
cated change from the time that he 
expressly refuses to accept its, "This 
refusal gives plaintiff an interest suf- 
ficient to enable him to bring an ac- 
tion. Duchaine v. Lemieux, 51 Que. 
Super. 35%. 

4. Dudgeon v. Bronson, 159 Ind. 
562, 64 NE 910, 65 NE 752, 95 AmMSR 
315 


85. Mass.—Green v. Richmond, 155 
Mass. 188, 29 NE 770; Smith v. Lee, 
14 Gray 473. és 

Minn.—Kretz v. Storage Co., 127 
Minn. 304, 149 NW 648, 955. 

N. Y.—Hamilton v. White, 4 Barb. 
Gon fatis: Ne W279i 

S. C.—Lawton v. Tison, 46 S. C. L. 88. 

Utah.—Thompson v. Madsen, 29 
Utah 326, 81 P 160. 

W. Va.—Hammond v. Ryman, 120 
Va. 131, 90 SE 613. 

86. Rurnill v. Robbins, 77 Me. 193; 
Larned v. Larned, 11 Metc. (Mass. ) 
421; Davidson v. Kretz, 127 Minn. 313, 
149 NW 652; Wynkoop vy. Burger, 12 
Johns. (N. Y.) 222. ‘ 

87. Hamilton v. White, 4 Barb. 60 
Pater oe Ney 9 1; ‘ 

88. Reignolds v. Edwards, Willes 
282, 125 Reprint 1173. 

89. Durkee v. Jones, 27 Colo. 159, 
60 P 618; Wright v. Willis, 68 SW 
991, 23 KyL 565; Hamilton v. White, 


BND AY 09: 

Bolton v. Murphy, 41 Utah 591, 
127 P 385; Thomnvson v. Madsen, 29 
Utah 326, 81 P 160. 


91. Lawton v. Tison, 46 S. C. L. 88. 
92. Ford v. Rice, 164 Ky. 790, 176 
SW 206. 


(N. Y.) 309 (unlike the case of public 
ways, one having a private right of 
way over the land of another cannot 
deviate from the way, although the 
obstruction be caused by the owner 
of the land, his only remedy being 
to abate the nuisance or an action for 
damages, and that the rule is the 
same whether the way be by grant 
or prescription or one of necessity). 

94. Conn.—Miles v. Douglas, 34 
Conn. 393. 

Me.—Kent v. Judkins, 53 Me. 160, 
87 AmD 544. 

Mass.—Bass v. Edwards, 126 Mass. 
445; Leonard v. Leonard, 2 Allan 543; 
peenere v. Platt, 8 Pick. 339, 19 AmD 

30. 

N. H.—Haley v. Colcord, 59 N. H. 
7, 47% AmR 176. 

Va.—Eureka Land Co. v. Watts, 119 
Va. 506, 89 SE 968. 

Wis.—Jarstadt v. Smith, 51 Wis. 
96, 8 NW 29. 

{a] Where a certain doorway 
through which a person has a right 
of way to the street is obstructed by 
the owner of the house, he may pass 
by some other convenient doorway. 
Miles v. Douglas, 34 Conn. 393. 

[b] Where a change in the course 
of an aqueduct is made necessary by 
the act of the owner of the servient 
estate, the owner of the easement 
may lay the aqueduct around the ob- 
struction on the land of the same 
owner. Rockford Water Co. v. Till- 
son, 75 Me. 170. 

95. Cornell-Andrews Smelting Co. 
Vin boston, etc...) Corp, 6202s Mass: 
585, 89 NE 118. 

96. Boyce v. Brown, 7 Barb. (N. 
Y.) 80; Lund v. Wilcox, 34 Utah 205, 
97 P 33; Taylor v. Whitehead, 2 
Dougl. 745, 99 Reprint 475; Bullard v. 
Harrison, 4 M. & S. 387, 105 Reprint 
877; Pomfret v. Ricroft, 1 Saund. 321, 
322a note 3, 85 Reprint 454, 458, 10 
ERC 16. 

97. Ark.—Warren, etc., R. Co. v. 
Garrison, 74 Ark. 136, 85 SW 81. 
Baas Oot v. Woodsmall, 82 Ind. 

La.—Shaffer v. State Nat. Bank, 37 
La. Ann, 242. 

Me.—Kaler v. Beaman, 49 Me. 207. 

Mass.—Cornell-Andrews Smelting 
Co. v. Boston, etc., R. Corp., 215 Mass. 
381, 102 NE 625; Washburn v. Cope- 
land, 116 Mass. 233; Ganley v. Looney, 
14 Allen 40. 
aan H.—Noyes v. Hemphill, 58 N. H. 

N. Y.—Wilson v. Ford, 148 App. 
Div. 307, 143 NYS 33 [rev on other 
grounds 209 N. Y. 186, 102 NE 6147; 
Southampton v. Post, 4 NYS 75 [aff 
132 N. Y. 596 mem, 30 NE 1151 mem]. 

N. C.—Waters v. Greenleaf-John- 


Oh.—McCabe v. Hood, 13 Oh. Cir. 
Ct.. 621, 5 Oh. Cir. Dec. 292. 

Pa.—Allen v. Scheib, 257 Pa. 6, 10, 
101 A 102, LRA1917F 446 [cit Cyc]; 
Mershon y. Fidelity Ins., etc., Co., 208 
Pa. 292, 57 A 569; Bell v. Ohio, etc., 
R. Co., 25 Pa. 161, 64 AmD 687. 

R. I.—Evans v. Dana, 7 R. I. 306. _ | 

Ss. C.—'Laylor v. Hampton, 15 S.. C.| 
L. 96, 17 AinD 710. 

Va.—Watts v. C. I. Johnson, etc.,: 
Real Est. Corp., 105 Va. 519, 524, 54 
SE 317 [quot Cyc]. 

Ven S.—Miller v. Demers, 44 N. S.: 

“In the case of an easement by ex- 
press grant, the rights and liabilities 
of the parties are determined by the 
terms of the agreement, and each has 
a right to insist that the terms of the 
agreement be complied with, and 
that, so long as the easement is en- 
joyed, it shall remain substantially 
as it was at the time the right ac- 
crued, regardless of whether benefit 
or damage will result from a pro- 
posed change.’”’ Piro v. Shipley, 211 
Pa. 36, 45, 60 A 325. 

{a] Strict construction proper.— 
Contract whereby servitudes are 
created are designed to confer rights 
and impose obligations which other- 
wise would have no existence, and 
should be strictly construed. Shaffer 
v. State Nat. Bank, 37 La. Ann. 242. 

[b] A reservation for a particular 
purpose in the grant of an easement 
will be confined to the purpose so de- 
clared. Washburn vy. Copeland, 116 
Mass. 233. 

{c]. A grant of herbage gives the 
grantee no right to use the land as a 
roadway. Southampton v. Post, 4 
NYS 75 [aff 132 N. Y. 596 mem, 30 
NE 1151 mem]. 

{d] A common of pasture gives 
the commoner no incidental right to 
keep the common open as an orna- 
ment to his dwelling, or for his own 
personal pleasure or convenience. Bell 
v. Ohio, ete:, Ri Co., 25 Pa. 1612964 
AmD 687. 

[fe] A grant of the right to main- 
tain a milldam and exercise the priv- 
ileges belonging thereto does not au- 
thorize the grantee to take ice formed 
upon the dam. Julien v. Woodsmall, 
82 Ind. 568. 

{f] The grant of a right to con- 
struct a railroad through timberland 
does not authorize the cutting of 
crossties elsewhere than on the right 
of way. Waters v. Greenleaf-John- 
ee Lumber Co., 115 N. C. 648, 40 SE 

98. Fox v. Miller, 150 Fed. 320, 80 
CCA 208; Aumiller v. Dash, 51 Wash. 
520, 99 P 583. 


TS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 218-219] 


the dominant tenement cannot increase the servitude 
imposed on the servient tenement ;°? and he can use 
it only in a reasonable manner and so as not unneces- 
sarily to injure the rights of the other party. 
extent of the use, when unlimited by the grant, must 
be governed by what i is reasonable and customary in 


such cases.?2 


[§ 219] b. Ways. 


acquired by prescription.” 


99. Elser v. Cross Point, 240 Ill. 
508, 88 NE 1018; Kavanaugh Viet. 
Louis Tract. Cos "127 Mo. A. 265, 105 
SW 278; McMillan v. Hedge, 14 Can. 
SPC2736: 

1. Hawaii—Jones v. Meek, 2 
Hawaii 9. 

Ind.—Cleveland, ete. 
pamip eon, 182 Ind. 693, 104 Nix 301, 108 


Me.—Kaler v. Beaman, 49 Me. 207. 

Mass.—New York Cent., etc., R. Co. 
v. Central Massachusetts Hlectric Co., 
eee Mass. 85, 106 NE 566, LRA1915B 

Mich.—Murphy Chair Co. v. Ameri- 
can Radiator Co., 172 Mich. 14, 137 
NW 791 

Ss. C.—Taylor v. Hampton, 15 S. C. 
L. 96, 17 AmD 710. 

Va.—Watts v. C. I. Johnson, etc., 
Real Hst. Corp., 105 Va. 519, 524, 54 
SE 317 [quot Cyc]. 

“Wvery privilege in derogation of 
the rights of the owner of the land 
is viewed with jealousy by the law, 
and is confined to the limits and ob- 
jects prescribed by the grant.” Jones 
v. Meek, 2 Hawaii 9, 

[a] The owner of an easement is 
not bound to use it in the particular 
manner prescribed by the instrument 
which creates it, provided he does not 
use it so as to increase the servitude, 
nor change it to the injury of the 
owner of the servient estate. Tallon 
v. Hoboken, 60 N. J. L. 212, 37 A 895. 

2. U. S.—Knowles v. Nichols, 14 
FF. Cas. No. 7,897, 2) Curt. 571. 

Til. —Willoughby v. Lawrence, 116 
Tll. 11, 4 NE 356, 56 AmR 758. 

Me.-—Moore v. Fletcher, 16 Me. 63, 
33 AmD 633. 

Mich.—Bennett  v. 32 
Mich. 500 

Va.—Watts v. C. I. Johnson, etc., 
Real Est. Corp., 105 Va. 519, 524, 54 
SE 317 [quot Cyc]. 

[a] A grant of common in a de- 
scribed lot confers all rights of com- 
mon which the land is capable of sup- 
porting, including the right to take 
seaweed from the beach. Knowles v. 
Nichols, 14 F. Cas. No. 7,897, 2 Curt. 
ee 


[b] The grant of a right to use 
the surface of a fence ee advertising 
purposes includes both the inner and 
the outer surfaces. Willoughby v. 
Lawrence, 116 Ill. 11, 4 NE 356, 56 
AmR 758. 

{c] The grant of a “mill privilege” 
means the land on which the mill 
stands and the land and water then 
actually and commonly used in con- 
nection therewith, the amount of 
which cannot be reduced by proof 
that the entire amount in use is not 
necessary to the successful-operation 
of the mill. Moore v. Fletcher, 16 Me. 
63, 33 AmD 6383. 

3. Maxwell v. McAtee, 9 B. Mon. 
(Ky.) 20, 48 AmD 409; Mercantile 
Library Co. v. Fidelity Trust Co., 235 
Pa, 5, 83 Al 592% Rugs v. Ball, 72 W. 
Me 685, 79 SE 6 

Bakeman a  ratbot, file ke Mes 
150 


366 88 AmD 275 
5. Ky. —Hatfield v. Hatfield, 
Ky. 788, 151 SW 3; Crabtree Coal Min 
Co. v. Hamby, 90 SW 226, 28 KyL 687, 
Me.—Chandler v. Goodridge, 23 Me. 
lint) O}, Apex 


Seligman, 


The grant or reservation 
of a right of way confers a mere easement in the 
land. Neither possesion nor right of possession of 
the land passes,’? the title being unchanged.‘ 
the owner of a right or reservation of way over the 
land of another is limited im its use to the terms of 
the grant from which the way is derived.» The use 
is in no ease fixed by user,® as in the case of ways 
The grantees of the 
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The | of the grant.® 


other party.® 


[19 C. J.J 975 


right of way are not entitled to burden the land of 
the grantor over which the way is granted to any 
greater extent than is warranted by the language 
Also the use must be reasonable so 
as not unnecessarily to injure the rights of the 
If the grant is for a particular pur- 


pose he cannot use it for any other,’® or if it is 


And 


Mass.—Randall v. Grant, 210 Mass. 
pee 96 NE 672. 

‘ H.—Abbott v. Butler, 59 N. H. 
3 . 

N. Y.—Wells v. Tolman, 156 N 
636, 51 NE 271 [rev 88 Hun 438. oy 
NYS 840]; Wilson v. Ford, 148 App. 
Div. 307, 133 NYS 33 [rev on other 
grounds "209 N. Y. 186, 102 NE 614]; 
Hatcher v. Wasserman, 92 Misc. 263, 
267, LbSeINYLS: 714" eit ye). 

Pa.— Allen v. Scheib, 257 Pa. 6, 101 
A 102, LRA1917F 446. 


Eng.—Lawton VeWVard. ed oe ids 
Raym. 75, ¥1 Reprint 946. 
Ont.—McLean v. St. Thomas, 23 


Ont. 114. 

{a] Full use not imposed at be- 
ginning.—Where the full use, author- 
ized or created by an express grant, 
is not imposed in the beginning, it 
may be increased until the entire 
measure of the grant is enjoyed; but 
the right to the full use must exist 
ab initio. Wilson v. Ford, 148 App. 
Div. 307, 133. NYS 33 [rev on other 
grounds 209 N. Y. 186, 102 NE 614]. 

6. Wilson v. Ford, 148 App. Div. 
307, 133 NYS 33 [rev on other grounds 
209 N. Y. 186, 102 NE 614]; Smith, 
etc., Carpet Co. v. Ball, 143 App. Div. 
83, 1387 NYS 974. 

7. See supra § 201. 

8. McMillan v. Hedge, 14 Can. S. 
Cera McLean v. St. Thomas, 23 Ont. 


9. Ky.—Crabtree Coal Min. Co. v. 
Hamby, 90 SW 226, 28 KyL 687. 

Utah.—Morris v. Blunt, 49 Utah 
243, 161 P 1127. 

Wash.—Ciark Lloyd Lumber Co. v. 
Puget Sound, ete., R. Co., 92 Wash. 
60159 9P 174, 

Wis.—Gimbel v. Wehr, 165 Wis. Le 
160 NW 1080; Dyer v. Walker, 99 Wis. 
404, 75 NW 79. 
te eee oe v. Doyle, 24 Ont. A. 
615. 

10. Ark.—Warren, etc, R. Co. v. 
Garrison, 74 Ark. 136, 85 SW 81. 

Conn.—Lynch v. White, 85 Conn. 
545, 84 A 326; Myers v. Dunn, 49 Conn. 
71; Hart v. Chalker, 5 Conn. 311. 

Tll.—D. M. Goodwillie Co. v. Com- 
monwealth Electric Co., 241 Ill. 42, 89 
NE 272. 

Ind.—Hoosier Stone Co. v. Malott, 
130 Ind. 21, 29 NE 412. 

Towa.—Osceola Presb. Church v. 
Harken, 177 Iowa 195, 158 NW 692. 


Mass.—Cornell-Andrews Smelting 
Co..-v. Boston, ete, R. Corp., 215 
Mass. 381, 102 NE 625; Rogers v. 


Powers, 204 Mass. 257, 90 NE 514. 

Minn. "Shoemaker v. Cedar Rapids, 
etc., se Co., 45 Minn. 366, 48 NW 191. 

N. H.—French v. Marstin, 24 N. H. 
440, 57 AmD 294. 

N. J.—Trenton Diocese v. Toman, 
74 N. J. Eq. 702, 70 A 606. 

N. Y.—Brill v. Brill, 108 N. Y. 511, 
15 NE 538; Hatcher v. Wasserman, 
92 Misc. 263, 267, 155 NYS 714 [cit 
Cyc]; Grotenstein v. Kaplan, 90 Misc. 
403, 153 NYS 614. 

Pa.—Webber v. Vogel, 159 Pa. 235, 
ae 226; Carty v. Shields, 5 WklyNGC 
4 

R. I.—Griffin v. Gilchrist, 29 R. I. 
200, 69 A Bee Valley Falls Co. v. 
Dolan, 9 R 489, 

Gis trainecke v. Smith, 135 Wis. 
220" 226, 115 NW 816 [cit Cyc]. 


_time of the grant. 


granted for the benefit of some particular land, it 
cannot be used to accommodate some other tract of 
land adjoining or lying beyond.1! 
granted or reserved without any limitation as to its 
use,!? it will not necessarily be confined to the pur- 
poses for which the land was used at the time the 
‘way was created,!* but may be used for any pur- 
pose to which the land accommodated by the way 


Where a way is 


Newfoundl.—Gisborne v. Fox, 14 
Newfounal. 281. 

[a] Thus (1) an express grant of 
a right of way for certain tenants for 
limited purposes and to a limited ex- 
tent, “to the rear of the houses” ex- 
cludes the presumption of an implied 
grant of the same way for all pur- 
poses, which might otherwise be in- 
ferred from the use of the words “all 
ways appertaining.’ Gisborne v. Fox, 
4 Newfoundl. 281. (2) Where a per- 
son owning an entire parcel of land 
conveys a portion thereof, over which 
there is a road leading from the land 
retained to a highway, reserving to 
the grantor, his heirs, and assigns a 
free ingress and egress across the 
premises conveyed from the lands 
retained to the highway, over such 
road, the. grantee’s lands are ymade 
servient to the convenience and pleas- 
ure of the owners of the parcel of 
land retained to the expressed extent 
and no further. Brill v. Brill, 108 N. 
thes 15 NE 538, 28 NYWklyDig 
{b] Establishment of a public 
garage and stable upon the rear of 
any of the lots and the use of the 
passway in connection with such 
business by persons not occupants of 
the block are as clearly in excess of 
the right reserved by the deed as the 
use of the land for sewerage and 
water pipes. Lynch v. White, 85 
Conn. 545, 84 A 326. 

[ce] Grant for farming purposes.— 
A grant of a passway over premises 
for farming purposes only, gives to 
the grantee no right to use the pass- 
way for any other purpose, in the ab- 
sence of evidence that any increased 
right has become vested in him. Cor- 
nell-Andrews Smelting Co. v. Boston, 
pet R. Corp., 215 Mass. 381, 102 NE 


[d] Use held within meaning of 
grant.—The word “carriageway” as 
used in the granting of an easement, 
admits of an automobile way. An 
automobile is a carriage within the 
meaning of the deed. Trenton Dio- 
cese v. Toman, 74 N. J. Eq. 702, 70 A 


606. 

11. See infra § 227. 

12. Sweeney v. Landers, 80 Conn. 
575, 69 A 566; Wilson v. Ford, 148 


App. Div. 307, 1383 NYS 33; Abney We 
Twombly, 39 R. I. 304, 97 A 806. 

13. Mass.—Randall v. Grant, 210 
Mass. 302, 96 NE 672; Sargent v. Hub- 
bard, 102 Mass. 380; Holt v. Sargent, 
15 Gray 97; Johnson v. Kinnicutt, 2 
Cush 9153: 

Minn.—Kretz v. Fireproof Storage 
Co., 127 Minn. 304, 149 NW 648,. 955. 

N. H.—Whittier v. Winkley, 62 N. 
H. 338; Abbott v. Butler, 59 N. H. 317. 

N. J.—Perth ee ey Terra Cotta 

ep Ryan, 68 N. L. 474, 50 A 699. 


Y.—Arnold v. Tee. 148 N. Y. 214, 

42 NE 588. 
Oh sete eee v. Fire Proof 
Warehouse Co., 17 Oh. Cir. Ct. N. S. 


301 [aff 87 Oh. St. 583 mem, 102 NE 
1130 mem]. 

Pa.—Gunson v. Healy, 100 Pa. 42. 

fa] A way granted for the purpose 
of carting clay from the land of the 
grantee is not limited in its use to 
earting from the clay pits onen at the 
Perth Amboy 


976 [19 C. SF] 


may naturally and reasonably be devoted.1# It may 
be used for all the ordinary purposes of a way,?° 
subject to the general rule that the use must be 
reasonable ;*¢ for it is well settled that where a right 
of way is granted in general terms no right in, or 
power over, the land but what is necessary to its 
reasonable enjoyment is conferred.1? 
is entitled to vary his mode of enjoying the same, 
and from time to time to avail himself of modern 
inventions if by so doing he can more fully exercise 
and enjoy or carry out the object for which the way 
Nevertheless the land over which 
the way runs cannot be used for any other separate 
and distinct purpose.19 What shall be deemed a rea- 


was granted.1§ 


Terra Cotta Co. v. Ryan, 68 N. J. L. 
474, 53 A 699. 

14, Conn.—Peck v. Mackowsky, 85 
Conn. 190, 82 A 199. 

Mass.—Parsons v. New York, etc., 
R. Co., 216 Mass. 269, 103 NE 693; 
Crosier v. Shack, 213 Mass. 253, 100 
NE 607, LRA1918A 260; Randall v. 
Grant, 210 Mass. 302, 96 NE 672. 

_. Minn.—Kretz v. Fireproof Storage 
Co., 127 Minn. 304, 149 NW 648, 955. 
nin H.—Abbott v. Butler, 59 N. H. 

N. Y.—Gillespie v. Weinberg, 148 
N. Y. 238, 42 NE 676; Bakeman v. 
Talbot, 31 N. Y. 366, 88 AmD 275. 

Oh.—Remington v. - Fire Proof 
Warehouse Co., 17 Oh. Cir. Ct. N. S. 
201 [aff 87 Oh. St. 523 mem, 102 NE 
1130 mem]. 

Pa.—Benner v. Junker, 190 Pa. 423, 
43 A 72; Gunson v. Healy, 100 Pa. 42; 
Greenmount Cemetery Co’s. App., 
1 Pa. Cas. 371, 4 A 528. 

Va.—Watts v. C. I. Johnson, etce., 
pie Hst. Corp., 105 Va. 519, 64 SE 

W. Va.—Davis v. Jefferson County 
Tel. Co., 95 SE 1042. 

_ “It is only where a right of way 
is acquired by prescription or is nar- 
rowed by the terms of the grant to 
definite purposes that the extent of 
the easement is restricted. Where 
the easement arises by grant and not 
by prescription, and is not limited in 
its scope by the terms of the grant, 
it is available for the reasonable uses 
to which the dominant estate may be 


devoted.” Parsons v. New York, etce., 
Asawa 216 Mass. 269, 2738, 103 NE 
[al Rule applied.—(1) Where 


plaintiff’s grantor reserved a right of 
way over the land granted for the 
benefit of a three-acre tract in the 
rear, in general language and without 
limitation or restriction, it included 
a use for hauling sand from such 
three-acre tract. Randall v. Grant, 
210 Mass. 302, 96 NE 672. (2) The 
general grant of a way as an ease- 
ment to land conveyed cannot be 
limited to use for farming purposes. 
Parsons v. New York, etc., R. Co., 216 
Mass. 269, 103 NE 693. (3) Where.a 
right of way appurtenant to a tract 
Was reserved in general terms, the 
owner of the tract was entitled to use 
the way for all purposes connected 
with the development of the natural 
, resources of the tract. Peck v. Mac- 
kowsky, 85 Conn. 190, 82 A 199. 

{b] The Louisiana statute author- 
izing the owner of land inclosed by 
, the lands of others to claim a right 
}of way over such lands ‘for the cul- 
tivation of his estate’ does not re- 
strict his use of the way to a passage 
for the purpose of cultivation only, 
but refers to the general enjoyment 
of the estate as he may deem most 
profitable. Littlejohn v. Cox, 15 La. 
Ann. 67. 

15. Conn.—Anderson vy. Sweeney, 
82 Conn. 694, 75 A 76. 
ener v. Webster, 187 Ill. A. 

N. J.—Trenton Diocese y. Toman, 
74 N. J. Eq. 702, 70 A 606; Shreve v. 
Mathis, 63 N. J. Eq. 170, 52 A 234. 

Pa.—Bowers v. Myers, 237 Pa. 533, 
85 A 860. 


|v. Webster, 187 Ill. A. 273. 
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Wash.—Central Christian Church 
v. Lennon, 59 Wash. 425, 109 P 1027. 

[a] Thus (1) in the absence of 
any covenant restricting the use of 
an alley between two dwelling 
houses, the owner of one may use it 
for the passage of horses and 
ve--icles, as well as for foot passen- 


‘gers, if he does not interfere with its 


use by the owner of the adjoining 
property. Bowers v. Myers, 237 Pa. 
533, 85 A 860. (2) A deed granting 
the use of a strip of land between lots 
for a common right of way grants 
the right to vehicle passage, where 
the strip is sufficiently wide for the 
passage of ordinary vehicles. Heuer 
(3) Un- 
less the use of a way is specifically 
defined and limited by the grant to 
travel by foot passengers, it cannot 
be so construed, when wide enough 
and so located as to indicate that it 
was for general use aS such ways are 
usually and customarily used. Cen- 
tral Christian Church v. Lennon, 59 
Wash. 425, 109 P 1027. 

16. Devine v. McRohan, 65 SW 799, 
23 KyL 1686. 

17. Maxwell v. McAtee, 9 B. Mon. 
(Ky.) 20, 48 AmD 409; Grafton v. 
Moir, 130 N._Y. 465, 29 NE 974, 27 
AmSR 533; Bakemen v. Talbot, 31 
N.Y. (366,.'88  AmD, 2755, Myler <v. 
Cooper, 47 Hun 94 [aff 26 NE 338]; 
Spencer v. Weaver, 20 Hun 450; Far- 
rington v. Bundy, 5 Hun (N. Y.) 617; 
Rexford v. Marquis, 7 Lans. (N. Y.) 
249; York v. Briggs, 7 NYSt 124; 
Cliffordivs Hoare, Tl. eRa9..CP 23862" 
Hutton v. Hamboro, 2 F. & F. 218. 

[a] Right to erect gate at en- 
trance of way.—The owner of land 
over which a right of way “as now 
laid out” has been granted has no 
right in the absence of evidence of a 
contrary uSage to erect a gate at 
the entrance of the way, or to narrow 
the passage by gateposts. Welch v. 
Wilcox, 101 Mass. 162, 100 AmD 113. 

18. Davis v. Jefferson County Tel. 
Co., (W. Va.) 95 SE 1042; Dand v. 
Kingscote, 6 M. & W. 174, 151 Re- 
print 370; Senhouse v. Christian, 1 
T.-K, 560, 99 Reprints1251: 

[a] Thus where easement of way 
is granted or reserved, the owner, 
without imposing an additional bur- 
den, may erect a private telephone 
line to his house over the way. Davis 
v. Jefferson County Tel. Co., (W. Va.) 
95 SE 1042. Compare infra note 19 
[a] (4), (5). 

19. I1l.—Truax v. Gregory, 196 Ill. 
83, 638 NE 674. 
eager v. Woodsmall, 82 Ind. 

Me.—Kaler v. Beaman, 49 Me. 207. 

Mass.—Comstock v. Van Deusen, 5 
Pick. 168. 

N. J.—U.S. Pipe Line Co. v. Dela- 
ware, etc: R.Co., 62 Na J. L254, 41 
A 759, 42 LRA 572. 

N. Y.—Emans vy. Turnbull, 2 Johns. 
313, 10 AmD 427. 

Pa.—Proctor v. Campbell, 6 Pa. Co. 
531, Wilcox 270. 

fa] It is an unauthorized use of a 
way for the grantee: (1) To use it as 
a place of deposit for merchandise. 
Appleton v. Fullerton, 1 Gray (Mass.) 
186. (2) To pile lumber upon the 
sides of the way. Kaler v. Beanan, 
49 Me. 207. (8) To build a log slide 
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sonable and proper use of a’ way depends largely 
on the local situation and on public usage,?° and 
also upon the nature and condition of the premises 
over which the way is granted.”+ 

[§ 220] 2. Hasements by Implied Grant—a. 
Ways of Necessity. Some decisions are authority 
for the position that a way of necessity is confined 
to the use made thereof at the time of the reserva- 
tion out of which the easement issues,?* but the 
better doctrine is that the enjoyment of a way of 
necessity is ordinarily limited oniy by the necessity 
for its use in connection with all lawful uses of the 
land to which it is appurtenant, and not by the use 
made of the land at the time of the grant.?% 


This, 


thereon. Proctor v. Campbell, 6 Pa. 
Co. 581, Wilcox 270. (4) To lay oil 
pipes. U. S. Pipe Line Co. v. Dela- 
ware, etc., R. Co., 62 N. J. L. 254, 41 
‘A 759, 42 LRA 572. (5) To erect elec- 
tric light poles in the way. Carpenter 
v. Capital Electric Co., 178 Ill. 29, 52 
NE 973, 69 AmSR 286, 48 LRA 645. 
(6) To take ice formed within the 
boundaries of the way. Julien v. 
Woodsmall, 82 Ind. 568. (7) To take 
wood, grass, or anything appurtenant 
to the ownership of the soil. Emans 
vy. Turnbull, 2 Johns. (N. Y.) 313, 3 
AmD 427. 

20. Blais v. Clare, 207 Mass. 67, 92 
NE 1009; Van O’Linda v. Lothrop, 21 
Pick. (Mass.) 292, 32 AmD 261. 

[a] Structure over land to be used 
in common with others.—A grant of 
the right to use a lane in rear of city 
lots “in common with others,” as an 
easement appurtenant to the lots con- 
veyed entitles the purchaser to make 
any reasonable use, consistent with 


the common user, not only of the sur-_ 


face but also of the space over the 
lane. The construction of a fire-es- 
cape, three feet wide with lower end 
seventeen feet above the ground (in 
compliance with municipal regula- 
tions), is not an unreasonable use nor 
inconsistent with the use of the land 
in common by others. Meighan v. 
Pacaud, 40 Can. S. C. 188. 

21. Rowell v. Doggett, 143 Mass. 
483, 10 NE 182 (the grant of a way 
over a strip eighteen feet wide 
through a field of bearing fruit trees, 
which could not be used as a way for 
vehicles without cutting away the 
branches of the trees, can be used as 
a footway only). 

22. London v. Riggs, 13 Ch. D. 798. 
See also Higbee Fishing Club v. At- 
lantic City Plectric Co., 78 N. J. Eq. 
434, 79 A 326 (in an action to estab- 
lish a way of necessity to part of a 
salt marsh the physical characteris- 
tics of which showed that at the 
time of the grant a way for vehicles 
could not have been contemplated as 
necessary, and it appeared that at the 
present there is no necessity for such 
a way, a way only to the extent of a 
footpath will be decreed). 

[a] The reason is based on the 
principle that the implied reservation 
of a way of necessity is an exception 
and that when found to exist it ought 
to be strictly construed. London v. 
Riggs, 13 Ch, D. 798. 

23. Myers v. Dunn, 49 Conn. 71; 
Whittier v. Winkley, 62 N. H. 338; 
Erie R. Co. y. S. H. Kleinman Realty 
Co., 92 Oh. St. 96, 110 NE 527. See 
also Pearne v. Coal Creek Min., etc., 
Co., 90 Tenn. 619, 18 SW 402 (where 
it was said that a way which results 
by implicaticn from the necessity of 
the case may be made to conform to 
the reasonably necessary demands of 
its owners, due regard being had at 
the same time for the rights of those 
owning the land over which it 
passes). 

[a] Reasons for the rule are dis- 
cussed at length in Myers v. Dunn, 
49 Conn. 71, 77; Whittier v. Winkley, 
63 N. H. 338, 340 [Expl] London v. 
Riggs, 13 Ch. D. 798]. 

{b] Tllustration—wWhere a party 
purchases wood and pasture land 


having a way adapted to it in that 


For later cases, developments and changes in tne law see cumulative Annotations, same title, page and note number. 
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however, is the limit of the uses to which the way 
may be put.24 The owner of the way is restricted 
to a necessary and reasonable use of the way in 
going to and from his property.2> He cannot be 
permitted to put the way to a use that will impose 
an additional servitude on the servient tenement.?® 
A decree establishing a way of necessity is erron- 
eous where it adjudges that the way shall be open 
for ‘‘public use and travel;’’?7 and on the other 
hand it is erroneous for a decree establishing a way 
of necessity to restrict the right of passage to the 


daytime.?® 
[§ 221] b. Ways Implied from Reference to 
Plat. The effect of filing a map showing streets 


laid out therein, and the sale of lots, abutting there- 
in, is simply to give a private right of way over the 
streets in favor of the grantees, and does not author- 
ize the laying of water pipes in the streets by 
such grantees.?® 

[§ 222] 3. Hasements by Prescription—a. In 
General. The use of easements by prescription is 
limited both as to its character,®° and its extent,*! to 
the use by which the right was established. The 
unauthorized use of the easement beyond the 
limits prescribed does not, however, in any way 
affect the lesser rights actually acquired.®? 

[§ 223] b. Ways. The use of ways by pre- 
scription is limited to the user by which the right 
was created, and if the limits of a way so acquired 
are not very clearly defined the owner of the dom- 
inant tenement is only entitled to a way bounded 
by the line of reasonable enjoyment.** If the way 
has been used for a particular purpose it cannot be 
subsequently used for any other.®> If it has been 
used for a variety of purposes covering generally all 
the purposes required by the dominant estate, it 
may be used for all the purposes which may rea- 
sonably be required for the use of that estate 
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while ‘substantially in the same condition;** but if 
the condition and character of the dominant estate 
are substantially altered the right of way cannot be 
used for new purposes required by the altered con- 
dition of the property and imposing a greater bur- 
den upon the servient estate.*’ If the change is not 
in the kind of use, but merely one of degree im- 
posing no greater burden on the servient estate, the 
right to use the easement is not affected.*§ 

Under some statutes private ways acquired by 
prescription cannot exceed a certain number of feet 
in width.®? 

[§ 224] 4. Who May Use. The owner of a way 
is not limited to its use by himself, but it may be 
used by his family;*° by tenants occupying the land 
with his authority;*? by his servants, agents er em- 
ployees in conducting his business;42 by persons 
transacting business with him;4? or by guests for 
social purposes;** except in cases where the right 
of way is created by express agreement and the user 
is restricted by the terms of the agreement.*® Where 
a Way is appurtenant to an estate it may be used by 
those who own or lawfully occupy any part there- 
of,*° and by all persons lawfully going to or from 
such premises, whether they are mentioned in the 
grant or not.47 No persons belonging to the classes 
mentioned are trespassers.4® However, until the 
owner of the way extends an invitation either actual’ 
or by implication, no third person can claim the 
benefit of the way,*® although it has been held that 
the owner of the easement cannot prevent another, 
even a trespasser, from using the land, if his use 
does not impede the free exercise of the right of. 
passage.°° 

[§ 225] 5. Rights of Owner of Servient Estate 
—a. In General. The owner of the servient estate 
may use his property in any manner and for any 


condition, he is not confined to the 
use of the way for land in that condi- 
tion, but is entitled to use it for the 
increased necessities of the land after 
a house is built upon it. Myers v. 
Dunn, 49 Conn. 71. 

24. See infra notes 25, 26. 

25. Holman v. Patterson, 34 Tex. 
Civ. A. 244, 78 SW--989. 

26. Tutwiler Coal, aes Co. v. Tu- 
vin. 158 Ala. 657, 48 S 78; McTavish 
v. Carroll. 7 Md. 352, 61 AmD 353; 
Pearne v. Coal Greek Min., etc., Co., 90 
Tenn. 619, 18 SW 402. 

[a] A way of necessity for the 
purpose of repairing a mill race and 
dam cannot be cee y ore for the 
ordinary purposes of Mc- 
ie v. Carroll, 7 Md. re 1 AmD 


[b] Right of way under surface.— 
A deed by a private person of land 
surrounded by other land of the 
grantor and of strangers passes to 
the grantee a right of way over the 
surface of the grantor’s adjoining 
land, but not a right of way under 
the "surface, even where an under- 
ground way "would be much more con- 
venient for the grantee. Pearne v. 
Coal Creek Min., etc., Co., 90 Tenn. 
619, 18 SW 402. 

27. Kruegel v. Nitschman, 15 Tex. 
Civ. A. 641, 643, 40 SW 68 (“Cireum- 
stances might arise by which ap- 
pellee’s easement would properly re- 
vert to the appellants and the decree 
should not fix any burdens upon’ it 
that would prevent the reversion’’). 

28. Baldwin v. Erie Shooting Club, 
127 Mich. 659, 87 NW 59. 

29. Van Duyne v. Knox ae Mfg. 
Co:, T1L.N. J. Eq. '375,.64 A 14 

30. Hart v. Chalker, 5 Gone, 311; 
Shaughnessey v. Leary, 162 Mass. 108° 
38 NE 197; Atwater v. Bodfish, 11 
Gray (Mass.) 150. 

Siw Ald. Satine v. Moore,.38 Ala. 
593, 82 AmD 731. 


Ind.—Hoffman vy. Zollman, 49 Ind. 
AS BLS 97 NE 1015. 

Y.—Prentice v. Geiger, 74 N. Y. 
a4t Taft 9 Hun 350]; Corning v. Gould, 
16 Wend. 531. 

Ss. eat meer v. Rhett,39 (S.C. Li: 
405, 57 AmL 750. 

Vt.—Arbuckle v. Ward, 29 Vt. 43. 

Eng.—Williams v. James, L. R. 2 
CREA KT. 

32. Bremer v. Manhattan R. Co., 
1915 IN SHY: <333;484-—NB 59; Lynn v. 
Thomson, 17 S] C. 129. 

33. Richardson v. Pond, 15 Gray 
(Mass.) 387; Ballard v. Dyson, 1 
Taunt. 279, 127 Reprint 841. 

24. Van Vanter v. Flaherty, 37 
Wash. 218, 79 P 794; Everett Water 
Co. v. Powers, 37 Wash. 143, 79 P 617. 

35. Atwater -v. Bodfish, 11 Gray 
(Mass.) 150. 

36. Parks v. Bishop, 120 Mass. 340, 
21 AmR 519; Williams v. James, L. 
R. 2 C. P. 577; Cowling v. Higginson, 
4M. & W. 345, 150 Reprint 1420. 

37. Parks v. Bishop, 120 Mass. 340, 
21 AmR 519; Atwater v. Bodfish, 11 
Gray (Mass.) 150; Wimbledon v. Dix- 
One Ch iD < S62, 10 ERC 164. 

38: Baldwin v. Boston, etc., R. Co., 
181 Mass. 166, 63 NE 428. 

39. See statutory provisions. 

[a] Fifteen feet.—Collier v. Farr, 
81 Ga. 749. 7 SE 860; Woolbright v. 
Cureton, 76 Ga. 107; Childers v. Holo- 
way, 69 Ga. 758; Aaron v. Gunnels, 68 
Ga. 528; Short v. Walton, 61 Ga. 28. 

40. Tutwiler Coal, ete., Co. v. Tu- 
vin, 158 Ala. 657, 48 S 79; Griffith v. 
Rigg, 37 SW 58, 18 KyL 463; Cleaves 
v. Braman, 103 Me. 154, 68 A 857. 

[a] Grant to married woman for 
life includes her husband and the 
members of her family residing with 


her. Griffith v. Rigg, 87 SW 58, 18 
KyL 463. 
41. Com. v. Burford, 225 Pa. 93, 73 


Redan d Saylor v. Cooper, 8 Ont. A. 


42. Tutwiler Coal, ete. Wid 
Tuvin, 158 Ala. 657, 48 S "290 a Bis 
miller v. Baltimore, etc., R. Co., 60 
Ind. A. 686, 111 NE 401; Shreve.v. 


Mathis, 63 N. J. Eq. 170, 52 A 234; 
Baxendale v. North Lambeth Liberal, 
ete., Club, Ltd., [1902] °2 Ch. 427. 

[a] Thus a manufacturing come 
pany entitled to an easement to main- 
tain a sidetrack may occupy the ease- 
ment by a railroad company as its 
agent. Kixmiller v. Baltimore, etc., 

Co:, 60 Ind. A. 686, 111 NE 401. 

‘43. Shreve v. Mathis, 63 N. J. Eq. 
170, 53 A 234; Baxendale v. North 
Lambeth Liberal, ete., Club, Ltd., 
(20902). 72s: Ch. 429 (such as trades 

Coal, aaa Co. v. 


people). 
» 44. Tutwiler 
Tuvin, 158 Ala. 657, 48 S 79; Cleaves 
i. Braman, 103 Me. 154, 68 A 857; 
Baxendale v. North Lambeth Liberal, 
ete; Chub, sutdeyh [19027 es Che 42 72 
45. Tutwiler v. Tuvin, 158 Ala. 657, 
48 S 79; O’Beirne v. Gildersleeve, 116 
App. Div. 902, 102 NYS 391; Thorn- 
ton v. Little, 971, 1. Rep. N. S. 24. 
46. Tutwiler Coal, ete, Co. v. 
Tuvin, 158 Ala. 657, 666, 48 8 79 Cquot 


Cyc]; *Gunson v. Healy, 100 Pa. 42. 
47. Tutwiler Coal, ne Conn vc 
Tuvin, 158 Ala. 657, 666; 48 S 79 [quot 


Cyc}; Com. Vv. Burford, 38 Pa. Super. 
201 [aff 225 Pa. 93, 73 A 1064]; Baxen- 


dale v. North Lambeth Liberal, ere. 
Club; Ltds, (902TE2) Che fou. 
48. Tutwiler Coal, wpete.) “Comey. 


Tuvin, 158 Ala. 657, 48 S 79; Com. v 
Burford, 225 Pa. 93, 73 A 1064. 

[a] Only trespassers on the domi- 
nant estate can be excluded. Gunson 


lv. Healy, 100 Pa. 42. 


49. Tutwiler Coal, ete, Co. v. 
Tuvin, 158 Ala. 657, 48 =a KO: 
50. Murphy Chair Co. American 


Radiator Co., 172 Mich. 14, 137 NW 
791; Loe v. Streeter, 66 N. H. 36, 20 
A 247, 9 LRA 27 
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purpose consistent with the enjoyment of the ease- 
ment,°? and the owner of the dominant estate can- 
Subject to the ease- 
ment, control of the servient owner extends indefin- 
itely upward from the surface and downward ad 
infernos.°* Furthermore, it is not necessary that the 
grantor should expressly reserve any right which he 
may exercise consistently with a fair enjoyment of 
the grant;°* and the exercise of any such right can- 
not be complained of by the grantee who can claim 
no other limitation upon the rights of the grantor, 
but such as are expressed in the grant, or necessarily 
implied in the right of reasonable enjoyment.°®> So 
the right to make any use of the servient soil when 
it does not interfere with the easement cannot be 
abridged by words used in the granting clause, un- 
less the intention to limit the estate is clearly ex- 
pressed or is a necessary implication from the words 
The owner of the servient estate cannot, 


not interfere with this use.®? 


used.°® 
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Ways. 


however, make any use of his property incompatible 


51. Cal.—Colegrove Water Co. v. 
Hollywood, 151 Cal. 425, 90 P 1058, 
13 LRANS 904; Hoyt v. Hart, 149 
Cali22s 8ts P 569. 

Ill.— Tacoma Safety Deposit Co. v. 
Chicago, 247 Tll. 192, 93 NE 153, 31 
LRANS 868, 20 AnnCas 564. z 

Ind.—Forsyth v. Products Co., 59 
Ind. A. 634, 108 NE 622, 624 [cit Cyc]. 

Ky.—Maxwell v. McAtee, 9 B. Mon. 
20, is AmD 409. 
ame. .—Chandler v. Goodridge, 23 Me. 


Md.—West Arlington Land Co. v. 
Flannery, 115 Md. 274, 80 A 965. 

Mass.—Duncan v. Goldthwait, 216 
Mass. 402, 103 NE 901; Burnham vy. 
Nevins, 144 Mass. 88, 10 NE 494, 59 
AmR 61; George v. Cox, 114 Mass. 
382; Codman v. Evans, 5 Allen 308, 81 
AmD 748; Atkins v. Boardman, 2 
Metc. 457, 37 AmD 100; Van O’Linda 
vy. Lothrop; 21 Pick. 292, 32 AmD 
261; Adams v. Emerson, 6 Pick. 57; 
Robbins v. Borman, 1 Pick. 122. 

Mich.—Murphy Chair Co. v. Ameri- 
can Radiator Co., 172 Mich. 14, 137 
NW 791; Moore v. White, 159 Mich. 
460, 124 NW 62, 134 AmSR 735; St. 
Joseph Valley R. Co. v. Galligan, a 


Mich. 468, 79 NW 685; Harvey 
Ren, o Mich. 316, 40 NW 586, 13 
LRA 6 


Mow St, Louis Safe Deposit, etc., 
Bank v. Kennett, 101 Mo. A. 370, 74 
Sw 474. 

N. J.—Jarman v. Freeman, 78 N. J. 
Eq. te 79 A 1065. 

N. INIONS 


636, Bt NE 271; Herman Vv. Roberts, 
119 N. Y. 33,°23 NE 442,16 AmSR 800, 
7 LRA 226; Brill v. Brill, 108 N. Y. 
Lyi ha OS in Us N& 538, 28 NYWklyDig 366; 
Tyler Vv. Cooper, 47 Hun 94 [aff 124 N. 
J. 626 mem, 26 NE 338 mem]; New 


York Cent. etc., R Co. v. Shattemuc 
Yacht, ete., Club, 57 Misc. 482, 109 
NYS 933. 


Oh.—Gibbons v. Erding, 70 Oh. St. 
298, 71 NE 720, 101 AmSR 900; Cin- 
cinnati, ete., R. Co. v. Wachter, 70 Oh. 
St. 113, 72 NE 974; Tudor Boiler Mfg. 
Co. v. I. & E. Greenwald Co. 26 Oh. 
Cir? Ct7556: 

Or.—Eugene v. Chambers’ Power 
Co., 81 Or. 352, 159 P 576; Patterson 
v. Chambers’ Power Co., 81 Or. 328, 
159 P.568. 

Pa.—Duross v. Singer, 224 Pa. 573, 
73 A 951; Buehler v. Emery, 21 Pa. 
Dist. 1098. 

R. I.—Rhode Island Hospital Trust 
Co., v. Hayden, 20 R. I. 544, 40 A 421, 
42 LRA 107. 

34 Utah 


Utah.—Rollo v. Nelson, 


116, 96 P 263, 26 LRANS 315. 
Vt.—Poronto v. Sinnott,, 89 Vt. 
479, 95 A 647. 
Wash.—Hayward v. Mason, 54 
Wash. 649, 652, 104 P 139 [quot Cyc]; 
Northern Counties Inv. Trust v. En- 


yard, 24 Wash. 366, 64 P 516. 
W. Va.—Flaherty v. Fleming, 58 W. 


Va. 669, 52 SE 857, 3 LRANS 461. 


Ont.—Clendenan v. Blatchford, 15 
Ont. 285 

[a] Reason for rule.—‘“EKasements 
are property; servitudes are burdens 
on property; and an owner is entitled 
to complete dominion over and enjoy- 
ment of his property except in so far 
as he voluntarily relinquishes those 
rights. And it is immaterial whether 
the easement or servitude was 
created by private or public grant, or 
by prescription.” St. Louis Safe De- 
posit, etc., Bank v. Kennett, 101 Mo. 
A. 370, 392, 74 SW 474. 

52. Rollo v. Nelson, 34 Utah 116, 
96 P 263, 26 LRANS 315. 

53. Flaherty v. Fleming, 58 W. Va. 
669, 671, 52 SH 857, 3 LRANS 461. 

54. Maxwell v. McAtee, 9 B. Mon. 
(Ky.) 20, 48 AmD 409; Clendenan v. 
Blatchford, 15 Ont. 285. 

{a] Reason for rule is that such 
rights remain with him because they 
are not granted. Maxwell v. McAtee, 
9 B. Mon. (Ky.) 20, 48 AmD 409. 

55. Maxwell v. McAtee, 9 B. Mon. 
(Ky.) 20, 48 AmD 409; Clendenan v. 
Blatchford, 15- Ont. 235, 289, 

56. Duross v. Singer, 224 Pa. 573, 
73 A951. 

57. Colo.—Sebold_ v. 
Colo. A. 209, 142 P 201. 


Rieger, 26 


Ind.—Cleveland, 6tC., Fe. I COm ive 
Simpson, 182 Ind. 693, 104 NE 301, 
108 NE 9. 


Iowa.—Hastings v. wee ay, etc: 7: 
Co., 148 Iowa 390, 126 NW 786. 
Me.—Drummond y. Foster, 107 Me. 
201, 70 A.470. 
Mass.—Lipsky v. Heller, 199 Mass. 
310, 85 NE 453; Greene v. Canny, 137 
Mass. 64. 


460, 124 NW 62, 134 AmSR 7385. 

NE ae i F 13 -eN; 
Y. 385, 32 NE 18, 19 LRA 99; Hale vy. 
Jenkins, 55 Misc. 119, 106 NYS 282. 

Ss. C.—Marion County Lumber Co. 
v. Tilghman Lumber Co., 75 §S. C. 
220, 223, 55 SH 337 [cit.Cye]; South- 
ern R. Co. v. Beaudrot, 63 S. C. 266, 
41 SE 299. 

Utah.—Rollo v. Nelson, 34 Utah 
116, 96 P 263, 26 LRANS 315. 

Wash.—Aumiller vy. Dash, 51 Wash. 
520; 99 BP. 583, 

Que.—Thibault v. Gourde, 26 Que. 
Super. 185. 

fa] Thus where defendant, by con- 
veying a portion of his land to plain- 
tiff, impliedly grants plaintiff an 
easement to draw water from a 
spring on defendant’s land through 
pipes, defendant cannot lawfully, by 
direct or indirect means, lower the 
water in the spring below the pipe 
leading to plaintiff’s property, nor 
can he lawfully divert the water 
from the spring and thus Geprive 
plaintiff_of its use. Paine v. Chand- 
ler, 134 N. Y.- 385, 32 NE 18, 19 LRA 
99 [aff 58 Hun 602 mem, 12 NYS 955 
mem (aff 5 NYS 739)]. 

58. Jarman v. Freeman, 78 N. J. 
Eq. 464, 79 A 1065; Matter of Sedg- 


force and effect to rights of way.®t 
whose land is burdened with a right of way has all 
the rights and benefits of the soil consistent with 
the reasonable use of the way,®°? and may use the 
land over which the way passes in any manner 
which does not materially impair or unreasonably - 
interfere with its use as a way.®? 


with the existence of the easement,®°? or which ren- 
ders the exercise by the owner of the easement of his 
rights unreasonable, difficult or burdensome ;°* and 
the same rule applies to one who claims under the 
owner of the servient tenement.°? 
if the use made by the owner of the servient tene- 
ment is consistent with the rights of the owner of 
the easement the court should consider the nature 
of the easement and the limitation placed upon it 
by acts of the parties as well as the interpretation 
of the agreement made in the easement.®° 

The rules above stated apply with full 


In determining 


Thus an owner 


wick Ave, 162 App. Div. 236, 147 NYS 
661 [mod on other grounds 213 N. Y. 
438, 116 NE 862]. 

59. Aumiller v. Dash, 51 Wash. 
520, 99 P 583: 

60. Oneida Oni v. Allen, 137 Mich. 
224, 100 NW 4 

mg See Hive this section. 

2. ty v. Streeter, 66 N. H. 36, 
20 ws 247, 9: LRA 271. 

63. Cal. —Hoyt v. Hart, 149 Cal. 
722, 731, 87 P 569 [quot Cyc]; Gallet- 
ly v. Bockius, 1 Cal. A. 724, 82 P ee 

Ind. —Cleveland, etc., RY ao: 
Simpson, 182 Ind. 693, 104 NE 301, 
108 NE 9; Vandalia R. Conve Clay 
County Home, etc., Assoc., 181 Ind. 
704, 103 NE 1071; Vandalia R. Co. v. 
Wheeler, 181 Ind. 424, 103 NE 1069. 

Ky.—Rice v. Ford, 120 SW. 288; 
Maxwell v. McAtee, 9 B. Mon. 20, 48 
AmD 409. 

Me.—Drummond v. Foster, 107 Me. 
401, 70 A 470; Morgan v. Boyes, 65 


ae mee Chandler v. Goodridge, 23 
e. 

Mass.—Crocker v. Cotting, 181 
Mass. 146, 63 NE 402; Atkins v. 


Boardman, 2 Metc. 457, 37 AmD 100; 
Adams v. merson, 6 Pick. Byes Perley 
v. Chandler, 6 Mass. 454, 4 AmD 159. 

Mich.—Oneida Tp. v. Allen, 137 
Mich. 224, 100 NW 441. 

Minn.—Kretz v. Fireproof aA 
Co., 127 Minn. 304, 149 NW _ 648 
Thompson v. Germania L. Ins. Cor 97 
Minn. 89, 106 NW 102. 

N. H.—Low v. abe? 66 N. H. 36, 
20 A 247, 9 LRA 2 

N. Y.—Grafton ey is TIBNEING, Ae, 
465, 29 NE 974, 27 AmSR 533 [aff 
9 aS 3]3 Herman v. Roberts, ces 
N. Y. 37, 23 NE 442, 16 AmSR $00, 
ris 226; Bakeman v. Talbot, 31 N. a 
366, 88 AmD 275; Howland v. Harder, 
158 App. Div. 442, 138 NYS 129 [aff 
215 N. Y. 664 mem, 109 NE 1079]; 
Tyler v. Cooper, 47 Hun 94 [aff 124 
N. Y. 626 mem, 26 NE 338 mem]; 
Hatcher v. Wasserman, 92 Misc. 263, 
267, 155 NYS 714 [cit ‘Cycl]; Hale v. 
Jenkins, 55 Misc. 119, 106 NYS 282. 

Pa.—Mercantile Library Co. v. Fi- 
delity, Trust Co.,,235 Pa. 5, 83 A 592; 
Mershon y. Walker, 215 Pa. 41, 64 A 
403; Greenmount Cemetery Co. Ss App., 
1 Pa. Cas. 371, 4 A 528; Helwig v. 
Miller, 47 Pa. Super. 171; Lloyd v. 
Wunderlich, 2 Del. Co. 377; Sorennet 
v. Stewart, 7 Phila. 293; Harper v. 
Greenmount Cemetery Co., 15 Wkly 


NC Tghde 

R. I—Abney v. Twombly, 39 R. I. 
304, 9 A 806, 812 [quot Cyc]. 

Wash. —Hayward v. Mason, 54 
Wash. 649, 6B, 104 P 139 [quot Cyc]. 

W. Va.—Collins v. Degler, 74 W. 
Va. 455, 82 SE 265. 

‘Tf the easement is a right of way, 
this consists in a right to use the 
surface of the soil, for the purpose 
of passing and repassing, and the in- 
cidental right of properly fitting the 
surface for that use; but the owner 


For later cases, developments and changes in the law see cumalatiyve Annotations, same title, page and note number. 
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Subterranean rights of way as well as those 
upon the surface are within the rules stated.% 

Way for irrigaticn ditch. Where a conveyance of 
a right of way for an irrigation ditch was not an 
exclusive grant, the grantor or owner of the servient 
estate was entitled to make any proper use of the 
ditch which would not materially impair or unrea- 
sonably interfere with its use by the grantee for the 


purposes designed.*® 
[§ 226] b. Particular Uses 


of the soil has all the rights and ben- 
efits of ownership, consistent witn 
such easement.” Atkins v. Bordman, 
2 Metc. 457, 467, 37 AmD 100 


mee Pomeroy ’v. Salt Co., 37 Oh. St. 
65. Hayward v. Mason, 54 Wash. 
649, 104 P 139. 
66. Bockius, 1 


Cal.—Galletly v. 
Cal. A. 724, 82 P 1109: 

Mo.—Campbell v. 39 
Mo. A. 628. 

N. Y.—Wells v. Tolman, 156 N. Y. 
636, 51 NE 271; Hale v. Jenkins, 55 
Misc. 119, 106 NYS 282. 

Pa.—Greenmount Cemetery Co.’s 
App. 1 Pa. Cas. 371, 4 A 528; Harper 
v. Greenmount Cemetery Co., 15 Wkly 
NC 172. 

R. I.—Abney v. Twombly, 39 R. I. 
304, 97 A 806. 

67. Morgan v. Boves, 65 Me. 124; 
Smith v. Rowland, 243 Pa. 306, 90 A 
183; Hayward v. Mason, 54 Wash. 649, 
652, 104 P 139 [quot C ye]. 
| 68 Hoyt v. Hart, 149 Cale 2nist: 
87 P 569 foe Cyc]; Greene v. Canny, 
|137_ Mass. 64; Campbell v. Kuhlman, 
'39 Mo. A. 628. 

fa] An easement of a way is not 
necessarily exclusive (1) but whether 
it is or not depends on the nature of 
the occasion, the use shown, and the 
terms of the agreement by which it 
was created. Thompson v. Germania 
L. Ins, Co., 97 Minn. 89, 106 NW 102. 
'(2) Whether a grant is exclusive in 
the sense of preventing the grantor 
or those subsequently acquiring the 
fee from enjoying similar rights over 
the same land depends first upon the 
jterms of the original grant of the 
,easement and secondly upon the na- 
‘ture of the easement itself. Camp- 
bell v. Kuhlmann, 39 Mo. A; 628. 
| [b] If the burden of keeping a 
way in repair is imposed upon the 
‘grantees of certain lots for the bene- 
fit of which the way is opened, it will 
be held to be exclusively for the bene- 
fit of those lots, and the grantor will 
retain only the barren fee in the way, 
and cannot subsequently grant a 
right of way over it to any other 
abutting owner. Greene v. Canney, 
1387 Mass. 64. 

69. Jarman v. Freeman, 80 N. J. 
Eq. 81, 83 A 372; Herman v. Roberts, 
DOU Nore Ven! cdg 23 NE 442, 16 a 
800, 7 LRA 226; Brill v. Brill, 108 N 
Y. 511, 15 NE 538, 28 NYWklyDig 
366; Abney ye Twombly, 39 Re ulaco Uae 
97 A 806 (where, however, it was 
deemed not unreasonable). 

[a] Extending use to other lands. 
—He cannot extend the use of the 
way to other lands so as to impair 
the easement which he has granted. 
Jarman v. Freeman, 80 N. J. Eq. 81, 
83 A 372. 

70. Herman v. Roberts, 119 N. Y. 
37, 23 NE 442, 16 AmSR 800, 7 LRA 
226. 

71. Cleveland, etc., R. Co. v. Simn- 
son, 182 Ind. 693, 104 NE 301, 108 NE 
9; Burnham v. Nevins, 144 Mass. 88, 
10 NE 495, 59 AmR 61; Atkins v. 
Boardman, 2 Metc. (Mass.) 457, 37 


Kuhlmann, 


Permissible. 
regards ways, it has been held that the owner of the 
servient tenement may himself use the way,®® or 
permit others to do so,®7 unless the rights of the 
owner of the easement are exclusive.®8 
the use of the servient owner must be reasonable 
and not such as will injure or impair the enjoyment 
of the easement by the grantee or subject him to 
extra labor and expense in keeping it in repair;®® 
and the owner of the easement may restrict such. 
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ment.7° 


[§ 227] 
Estate. 


[19. Crd.) 949 


juse of it by the owner of the servient tenement as 
is inconsistent with the enjoyment of the ease- 
The servient owner may also make use of 
the space above or beneath the surface of the way,’* 
provided this use does not affect the rights of the 
dominant owner.*? 
6. Use Unconnected with Dominant 
An easement can be used only in connection 


with the estate to which it is appurtenant and can- 


As 


However, 


AmD 100; Mershon v. Walker, 215 
Pa. 41, 64 A 


403. See also infra §§ 
238, 239. 


{a] Herbage.—Adams 
son, 6 Pick. (Mass.) 57. 

[b] Minerals.—(1) Cleveland, etc., 
R. Co. v. Simpson, 182 Ind. 6938, 104 
NE 301, 108 NE 9. (2) He may dig 
and remove minerals beneath he 
surface, provided this does not un- 
duly interfere with the rights of the 
owner of the way. Vandalia R. Co. 
v. Clay County Home, etc., Assoc., 
181 Ind. 704, 103 NE 1071; Vandalia 
RCo wave Wheeler, 181 Ind. 424, 103 
NE 1069 (both holding that, if tun- 
nels were constructed beneath the 
appellant’s right of way by appellee 
for the purpose of mining for coal, 
and appellant destroyed them, it was 


v. Emer- 


liable to respond in damages to 
appellee). 
{c] Sand and gravel.—He has the 


right to remove from the banks of 
the way sand, gravel, etc., provided 
that in so doing it does not interfere 
with the reasonable enjoyment of the 
way by the owner of the dominant 
tenement. Green Mountain POR 
Cov’s App., 1 Pa—Cas.371, 528. 
72. Hspenscheid v. ian “O38 Hy, 
er 85 NE 230; and cases supra note 


{a] Grazing and feeding stock.— 
He cannot lawfully use the way as a 
place for feeding, keeping, or graz- 
ing stock, where such use makes it 
unsafe for travel. Espenscheid v. 


Bauer, 235 Ill. 172, 85 NE 230 

73. Ind.—Hoosier Stone Co. v. 
Malott, 130 Ind. 21, 29 NE 412; Kix- 
miller v. Baltimore, ete., R. Co., 60 


Ind. A. 686, 111 NE 401 [cit Cyc]. 

Mass.—Ball v. Allen, 216 Mass. 469, 
Bee NE 928, AnnCas1917A 1248. 
vie . H.—French v. Marstin, 32 N. H. 

N. J.—Jarman v. Freeman, 80 N. J. 
Eq. 81, 83 A 372. 

N. Y.—Auburn City Club v. McGeer, 
198 N. Y. 160, 91 NE 539; McCullough 
vy. Broad Exch. Co., 101 App. Div. 566, 
92 NYS 5383 [aff 184 N. Y¥. 592 mem, 
77 NE 1191]. 

N. C.—Hales v. Atlantic Coast Line 
Ra COnm ie Na Gy HOAs 90 SE ie 12 
[quot Cyc]. 


Pa.—Buckius v. Mettfett, 14 Pa. 
Dist. 690; McMakin v. Magee, 13 
Phila, LOS: 


R. I.—Hvans v. Dana, 7 R. I. 306. 

Eng.—Simpson v. Godmanchester, 
[1897] A. C. 696; Mason v. Shrews- 
buryenetel wt CO... Ry 6 Qo9B. 578; 
Williams v. James, L. R. 2 C. 
Harris v. Flower, 74 L. J. Ch. 127; 
Howell v. King, 1 Mod. 190, 86 Re- 
print 821." 

Ont.—Watson v. Jackson, 31 Ont. 
L. 481, 6 OntWN 509, 19 DomLR 733. 

{a] Reason for rule.—An _ ease- 
ment appurtenant is a burden upon 
the servient estate. The owner of 
the dominaut estate cannot by any 
act of his own, independent of the 
consent of the owner of the servient 
estate, use the easement or authorize 
it to be used for the benefit of any 


not be extended by the owner to any other property 
which he may then own or afterward aequire,’* un: 
less so provided in the instrument by which the 
easement is created;** and the fact that such prop- 
erty is within the same inclosure as the lot to which 
the easement is appurtenant makes no difference in 
the application of the rule.7> A right of way cannot 
be used by the owner of the dominant tenement to 
pass to other land or premises adjacent to or beyond 
that to which the easement is appurtenant,’® and so 


lands other than those to which it 
adheres, or without such consent 
broaden the use beyond what was 
within the contemplation of the 
parties at its creation. Otherwise 
the burden upon the servient estate 
would thereby be increased without 
the consent of the owner thereof. 
Kixmiller v. Baltimore, ete, R. Co., 
60 Ind. A. 686, 111 NE 401, 403 [cit 


Oye: 

[b] Thus the right to use an alley 
in a city does not carry with it the 
right to lay and maintain sewer pipes 
therein for houses on land other than 
that to which the right is ap- 
purtenant. Buckius v. Mettfett, 14 
Pa. Dist. 690. 

74. Chapraan v. Lambert, 176 Ind. 
461, 96 NE 459 (where plaintiff agreed 
that defendant at any time thereafter 
might make connections with a pri- 
vate sewer for all the property pur- 
chased by defendant. from plaintiff 
and for any and all other property 
owned by defendant, located in the 
district drained by the sewer, without 
any additional compensation to plain- 
tiff; defendant was entitled to use 
the sewer, not only to drain the prop- 
erty then ‘owned by him in the sewer 
district, but also property within the 
district of which he might thereafter 
become the owner). 

75. Farley v. Bryant, 32 Me. 474; 
Trenton Diocese v. Toman, 74 Ni J: 
Eq. 702, 70 A 606. 

76. Ala.West v. Louisville, etc., 
R. Co., 187 Ala. 568, 34 S 852. 

Cal. “Myers VA Berven, 166 Cal. 484, 
137 P 260. 

Conn.—Lynch v. White, 85 Conn. 
545, 84 A phe Bape: v. Sweeney, 
82 Conn. 694, 75 A 76. 

Tll.— D. M. Goodviilie Co. v. Com- 
oe Electric Co., 241 Ill. 42, 89 
Ind.—Louisville, ete., R. Co. v. Ma- 
lott) 135"ina? 113; 34 NE 709; Hoosier 
Stone Co. v. Malott, 130 Ind. 21, 29 
NE 412; Kixmiller v. Baltimore, etec., ; 
RECos 60 Ind. A. 686, 111 NE 401, 403 

[eit Cyc]. 

Me.—Farley v. Bryant, 32 Me. 474. 

Md.—Albert v. Thomas, 73 Md. 181, 
20 A 912. 

Mass.—Randall v. Grant, 210 Mass. 
302, 96 NE 6/2; Rogers v. Powers, 204 
Mass. 257, 90 NE 514; Boston, ete., Re 
ColovE Sullivan, 177 Mass. 230, 58 NE 
689, 83 AmSR 275; Greene v. Canny, 
137 Mass. 64; Cotton v. Pocasset Mfg. 
Co., 13 Metc. 429 (applied to a drain); 
Davenport v. Lamson, 21 Pick. 72. 

Minn.—Kretz v. Fireproof Storage 
Co., 127 Minn. 304, 149 NW 648, 955. 

Mo. —Bruner Granitoid Co. v. Gren- 
coe Lime, etc., Co., 169 Mo. A. 295, 152 
SW 601. 

APA H.—French v. Marstin, 32 N. H. 

N. J.—Jarman v. Freeman, 78 N. J. 
iq. 464, 79 A 1065; Trenton Diocese vy. 
Toman, 74°.N. J: Eq. 702, 70 A 606. 

N. Y.—Wilson Vv. Ford, 209 NA Ye 


186, 102 NE 614 [rev 148 App. Div. 
307, 183 NYS 338, and rearg den 209 
N. Y. 565 mem, 103 NE 1135 mem]; 


980 [19C.J.] 


zannot, oe extended by him to accommodate land 
which he did not own at the time the right of way 
was acquired,’? or persons doing business on other 
lots than the ones to which the easement is appur- 
However, it has been held that, where the 


tenant.78 


additional burden is relatively trifling, 
not be enjoined;’? and that, where the owner of a 
right of way appurtenant to a certain tract uses it 
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enlarged use. 80 


the user will 


for the period of prescription as appurtenant also to 


McCullough v. Broad Exch. Co., 101 
App. Div. 566, 92 NYS 533 [aff 184 
N. Y. 592 mem, 77 NE 1911]; Rex- 
ford v. Marquis, 7 Lans. 249. 

Pa,— Webber v. Vogel, 159 Pa. 2385, 
28 A 225; Ganson v. Healy, 100 Pa. 
42; Coleman’s App., 62. Pa. 252; 
Shroder v. Brenneman, 23 Pa. 348; 
Greenmount Cemetery Co.’s App., 1 
Pa. Cas. 371, 4 A 528; Hollenback v. 
Tiffany, 50° Pa. Super. 297; In re 
Private Road, 1 Ashm. 417. 

R. L—Brightman v. Chapin, 15 R. 
i166, 1 A Ar2. 

W. Va.—Shaver v. Edgell, 48 W. 
Va. 502, 87 SE 664; Springer v. Mc- 
Intire, 9 W. Va. 196. 

En¢g.— Wood v. Saunders, L. R. 10 
Ch, 582; Ackroyd v. Smith, 100 CB? 
164, 70 "ECL 164, 138 Reprint 68, 10 
ERG 1; Skull v. Glennister, 16 Cc. B. 
ING see See divlid = toCis, 815 143 Reprint 
1055; Henning v. Burnet, 8 Exch. 187, 
155 Reprint 1313; Lawton v. Ward, if 
Ld. Raym. 75, 91 Reprint 946; Harris 
v. Flower, 74 ey ih- 127; Howell v. 
King, 1 Moa. 190, 86 Reprint 821; Col- 
chester v. Roberts, 4M. & W. 769, 150 
Reprint 1632. 

Can.—Purdom v. Robinson, 30 Can. 
S. C. 64, 19 CanLTOccNotes 374 [dism 
app 26 ‘Ont. A. bw 

Ont.—Telfer v. Jacobs, ae Ont. 35; 
Maughan v. Casci, 5 Ont. 518. 

[a] Hikivations,——(1).. An ease- 
ment was imposed on certain land in 
favor of a lot called therein for con- 
venience the “pink land,’ and after- 
ward a building was erected partly 
on such ‘pink land’ and partly on 
adjoining premises called the ‘‘white 
land,” which was not subservient to 
the easement. It was desired to use 
the building for manufacturing pur- 
poses and to use this easement for 
hauling and freight traffic for the 
benefit of all the building. The court 
refused such use. Harris v. Flower, 
74, tu d..Ch. 12% (2) A. partition deed 
embracing a number of lots con- 
tained a provision that a certain alley 
should “forever be left open 
as a means of ingress and egress for 
the advantage of all the property 
hereinbefore conveyed and par- 
titioned.” Afterward the Broad Ex- 
change Company acquired title to one 
of such lots and to certain other lots 
not included in such partition deed, 
and proceeded to erect on all of such 
lots a large office building, designed 
for the accommodation of some 
seven thousand occupants. The heat 
and power plant was located on the 
premises dominant to the easement. 
The coal, ashes, paper, and sweepings 
of the entire building were conveyed 
through the alley. The court issued 
an injunction against the owner of 
the building and its agents from us- 
ing the easement until such time as 
the building should be so arranged as 
to permit the use of the easement 
for the advantaze of the dominant 
tenement only. McCullough v. Broad 
Exch. Co., 101 App. Div. 566, 92 NYS 
533 [aff 184 N. Y. 592 mem, 77 NE 
1191 mem]. 

[b] An automobile garage was 
erected on two lots, one of which 
was entitled to an easement over an 
alley connecting with the streets. 
The automobiles from the garage, 
both that part situated on the land 
dominant to the easement and that 
part not on such land, passed in and 
out of the alley. The court held that 
the proprietor of the garage might 
use the alley as appurtenant to that 
part of the garage dominant to the 
easement, but not as a means of in- 
gress or egress to and from the 


other portion of the garage by means 
of the portion which was dominant. 
Trenton Diocese v. Toman, 74 N. J. 
Eq. 702, 70 A 606. 

[e] If the way is appurtenant to 
each of two lots, the owner of the 
way may enter the second lot either 
directly from the way or by going 
across the first lot. Tuttle v. Kil- 
roa, 177 Mass. 146, 58 NE. 682. 

77, Mass.—Smith v. Porter, 10 
Gray 66; Stearns v. Mullen, 4 Gray 


ae 
74 om Eq. 702, 70 A 606. 
+ atentine v. pe encesver, 3 

App. Div. 235, 88 NYS 41 

N. C.—Hales v. Atlantic Goast Line 
R. Co., 172 N. C. 104, 90 SE 11 

Pa._—American Academy 
clan: 2 Pa. Dist. 422 


Siaientiae Diocese v. Toman, 


of Music 


839 WklyNC 

Wis.—Reise v. Enos, 76 Wis. 634, 
45 NW 414, 8 LRA 617. 

[a] Only the property contem- 
plated by the grant can be accommo- 
dated by the way granted. American 
Academy of Music v. Weldon, 2 Pa. 
Dist. 422, 32 WklyNC 307. 

[b] Reason for rule.—If the rule 
was otherwise the owner of the close 
to which the right is appurtenant 
might purchase an indefinite number 
of adjoining acres and annex the 
right to them, by which the grantor 
of the way might be entirely deprived 
of the benefit of his land. Trenton 
Diocese v. Toman, 74 N. J. Eq. 702, 70 
aie 606; Shroder v. Brenneman, 23 ’Pa. 

78. Hales v. Atlantic Coast Line 
R. Co,, 172 N, C..104, 90 SH 11. 

79. Remington v. Fire Proof Ware- 
house iCoy ils Oh. .Cir:,) ‘Ct. -N. us." 301 
[aff 87 Oh. St. 523 mem, 102 NE 1130 
mem] (one who buys land, to which 
is annexed the use of a driveway over 
another’s land, will not be enjoined 
from using such driveway for ac- 
cess to his own land, even though 
he has added a small additional par- 
cel of land to his original parcel, 
which additional parcel is also in 
some degree benefited by the use of 
such driveway). 

80. Bullock v. Phelps, 27 R. I. 164, 
61 A 589 

81. Conn.—McCusker v. Spier, 72 
Conn. 628, 45 A 1011. 

Ida.—Bellevue v. Daly, 14 Ida. 545, 
94 P 1036, 125 AmSR 179, 15 LRANS 
992, 14 AnnCas 1136. 

Towa. —Kepler v. Border, 179 Iowa 
318, 161 NW 302; Hastings v. Chi- 
cago, ete., R. Co., 148 Iowa 390, 126 
NW 786; Jackson v. Bruns, 129 Iowa 
616, 106 NW 1, 3 LRANS 510. 

Ky —Bridwill v. Neltner, 173 Ky. 
847, i941 SW 633. 

Me.—Ballard v. Butler, 30 Me. 94. 

Mass.—Cole v. Hadley, 162 Mass. 
579, 39 NE.279. 

N. Y.—Streuber v. Meacham, 163 
App. Div. 574, 575, 148 NYS 983 [eit 
Geely Fritcher v. Anthony, 20 Hun 

o. 


Pa.—Bryn Mawr Hotel Co. v. Bald- 
win, 12 Montg. Co. 145. 

Vt.— Walker v. Pierce, 38 Vt. 94. 

Va.—Oney v. West Buena Vista 
Land Co., 104 Va. 580, 585, 52 SE 343, 
eke eto 1066, 2 LRANS 832 [cit 

yel. 

Eng.—Pomfret v. Ricroft, 1 Saund: 
321, 322a note 3, 85 Reprint 454. 

See also cases infra note 82. 

[a] Where an easement is to be 
enjoved through artificial means or 
appliances, the owner of the servient 
tenement is not bound to keep them 
in order unless that duty is imposed 
by contract. Bryn Mawr Hotel Co. 


[$§ 227-228 


another tract, he gains a prescriptive right to such 


[§ 228] D. Maintenance and Repairs—1. Duty 
to Maintain and Repair—a. 
of the servient estate is under no obligation to make 
repairs,®! the rule being that he who uses the ease- 
ment must keep it in the proper condition or suffer 
the resulting inconvenience,®? unless there is a special 


In General. The owner 


wa Baldwin, 12 Montg. Co. (Pa.) 

{b] Maintenance of wall to fur- 
nish support.—The owner of the sec- 
ond story of a building has no equi- 
table right to compel the owner of 
the first “story to keep the foundation 
and walls of the first story in repair 
for the purpose of furnishing con- 
tinuing support to the second story, 
in the absence of any express or im- 
plied contract on the part of the own- 
er of the first story to keep his walls 
in such repair. Jackson v. Bruns, 
ati Iowa 616, 106 NW 1, 3 LRANS 


51 

te] Where an easement consisting 
in a right to take water from a 
well was created by reservation in a 
deed, it has been held that the obli- 
gation to keep the well in repair or in 
a condition to be used was thrown 
upon the owners of the servient es- 
tate. Ballard v. Butler, 30 Me. 94. 

{d]. The servient owner is under 
no obligation to remove obstructions. 
existing at the time of the grant, 
provided he does not object to or 
resist their removal by the grantee. 
McCusker v. Spier, 72 Conn. 628, 45 
A 1011. 

82. 
546, 21 

Conn.—Earley v. Hall, 89 Conn. 606, 
95 A 2; Nichols v. Peck, 70 Conn. 439, 
39 A 803, 66 AMSR 122, 40 LRA 81. 

Ida.—Bellevue v. Daly, 14 Ida. 545, 
94 P 1036, 125 AmSR 179, 15 LRANS 
992, 14 AnnCas 1136. 

Ill.—Murtha v. O’Heron, 178 Ill. A. 
347; Chronic v. Pugh, 136 Ill. 539, 27 
NE 415. 

aaa ts v. Nelson, 16 La. Ann. 


Me.—Dana v. Smith, 114 ye 262, 95 
A teu Dority v. Dunning; 78 Me. 


381 
Ma. Priteraale Park Co. v. West- 


soe 74 Md. 311, 22 A 270, 28 AmSR 
Williams, 5 


eee v. Garvey, 78 Cal. 


Mass.—Prescott v. 
Mete. 429, 39 AmD 688; Prescott v. 
White, 21 Pick, +341: 32 AmD: 266; 
Jones v. Percival, 5 Pick. 485, 16 AmD 
415; Doane v. Badger, 12. Mass. 65. 

Mich.—Moore v. White, 159 Mich. 
460, 124 NW 62, 134 AmSR 735; Tay- 
LORS cv. Whitehead, 2 Dougl. 745, 99 
Reprint 475. 

Bes J.—United New Jersey R., etc., 
Co. Crucible Steel Co., 85 N. J. Eq. 
ie 9B "A 243 [aff 86 N. J. Ea. 258 mem. 
98 A 1087 mem]; Toothe v. Bryce, 50 
N. Up Bq. 589, 25 A 182. 

Y.—Herman v. Roberts, 119 N. 
Y.3 37, 23 NE 442,16 AmSR 800, 7 LRA 
226; Roberts Vv. "Roberts, 55 N.Y. 275 
[aff 7 Lans. 55]; Streuber v. Meach- 
am, 163 Anp. Div. 574, 575, 148 NYS 
983 [eit Cyc]; Fritcher v. Anthony, 
20 Hun 495: Townsend v. New York 
Cent., etc., R. Co., 56 Mise. 253, 106 
NYS "381; Holmes v. Seely, 19 Wend. 
HE Wynkoop v. Burger, 12 Johns. 


Or.—Thompson v. Uglow, 4 Or. 369. 
Pa.—Barley’s App., 121 Pa. 496, 15 
A 602; Richardson v. Clements, 89 Pa. 
eye 33 AmR 784; Frailey v. Waters, 

a ; 
wae (phe HES AS ALS aay ye WHS EM Obl LAs 
Vt.— Walker v. Pierce, 38 Vt. 94. 
Va.—Oney v. West Buena Vista 
Land Co., 104 Va. 580, 585, 52 SE 343, 
ron jpmse 1066, 2 LRANS 832 {cit 
ye). 

Eng.—Finlinson v. Porter, R. 10 


Q. B. 188; Goodhart v. inyote ee 
Wkly. Ren. 165. 
fa] Right of way.—Earley v. 


Hall, 89 Conn. 606, 95 A 2; McCusker 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 228-231] 


agreement®® or prescriptive right%* to the contrary. 
The extent of the duty which the owner of the servi- 
ent tenement owes the owner of the easement is that 


he shall not obstruct its reasonab 
other hand, no consideration woul 


position upon the owner of the dominant tenement 


of the duty or obligation to make 
are made necessary by the use to 


of the servient tenement is putting his own prem- 


ises.8& 


[§ 229] b. Maintenance of G 


In the absence of any stipulation in the grant or 
agreement to this effect the owner of the servient 


estate is under no obligation to 


along the course of a way,®” or to erect gates across 


it,8& for the benefit of the owner 


may, however, subject to certain restrictions, 


such gates and fences for his own 
the protection of his property.®® 


_the owner of the way to close and 


after he has passed through, and 


do so he may be enjoined from using the way,®° and 


will be liable for any damages res 


v.' Spier, 72 Conn. 628; 45 A. 1011; 
Nichols v. Peck, 70 Conn. 439, 39 A 
803, 66 AmSR 132, 40 LRA 81; Hast- 
ings v. Chicago, etc. R. Co., 148 
Iowa 390, 126 NW 186; Townsend v. 
New York Cent., etc., R. Co., 56 Misc. 
253, 106 NYS 381. 

{b] Watercourses.—(1) The duty 
of making repairs, and the labor nec- 
essary for keeping a watercourse in 
a state fit for use, rests wholly upon 
him who claims an easement on his 
neighbor’s land. Prescott v. Wil- 
liams, 5 Metc. (Mass.) 429, 39 AmD 
688. (2) The fact that a municipality 
uses water that it conveys to the 
place of use through a ditch that runs 
across the field of another does not 
of itself entitle the municipality to 
maintain an action against the own- 
er of the land for a perpetual injunc- 
tion restraining him from allowing 
his cattle to feed and graze in the 
field along the banks of the ditch, 
and to cross over it or wade through 
the waters thereof. In such case the 
primary duty of fencing or protecting 
the ditch and the waters therein from 
contamination and impurities rests 
upon the owner of the easement, and 
not upon the owner of the fee. Belle- 
vue v. Daly, 14 Ida. 545, 94 P 1036, 
125 AmSR 179, 15 LRANS 992, 14 
,AnnCas_ 1136. 

[ec] Bridges.—An owner platted 
land into lots, streets, etc., and re- 
corded a map showing that the 
streets were to be connected with the 
streets of a city by means of a bridge 
to be erected by the owner. ‘The ex- 
istence of the bridge constituted the 
principal inducement for the pur- 
chase of lots. It was held that the 
purchasers of lots were bound to 
keep the bridge, constituting an ease- 
ment to their property, in repair. 
Oney v. West Buena Vista Land Co., 
104.Va. 580, 52 SE 3438, 113 AmSR 
1066, 2 LRANS 832. 

83. Conn.—Nichols y. Peck, 70 
Conn. 439, 39 A 803, 66 AmSR 122, 40 
LRA 81. 

Iowa.—Hastings v. Chicago, etec., R. 
Co., 148 Iowa 390, 126 NW 786; Jack- 
son v. Bruns, 129 Towa 616, 106 NW 1, 
3 LRANS 510. 

Me.—Dana v. Smith, 114 Me. 262, 
95 A 1034. 
gunees Doane v. Badger, 12 Mass. 


Mont.—Bryn Mawr Hotel Co. 
Baldwin, 12 Montg. Co. 145. 

Va.—Oney v. West Buena Vista 
Land Co., 104 Va. 580, 585, 52 SH 343, 
113 AmSR 1066, 2 LRANS 832 [cit 


Cyc]. 

fa] The grant of a right to use a 
well in common with the owner of 
the servient estate so long as the 


Vv. 


grantee shall pay half of the expense 


of keeping it in repair does not ex- 
cuse the grantee from paying half of 
the expense incurred by one owner 
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le use.2® On the 
d justify the im- 


alterations which 
which the owner 
[§ 230] c. 
Repair. 


ates and Fences. 


construct fences 


He 
erect 
convenience and 
It is the duty of 
fasten such gates 
on his failure to 


of the way. 
pairs.°? 


ulting thereby to 


because he contributed more than his 
share of the expenses of a former 
owner. Sherman y. Congdon, 56 Conn. 
355, 15 A 754, 


84. Doane ye Badger, 12 Mass. 65. 

85. Hastings v. Chicago, A R. 
Co., 148 Iowa 390, 126 NW 786 

86. Bachrach v. Seidenberg, 54 


Mise. 59, 105 NYS 369. 

[a] Thus, where defendant had an 
easement under the yard in the rear 
of plaintiff’s premises, under which 
it had a right to maintain an engine 
room and boilers, and plaintiff sued 
to compel defendant to make the roof 
of the engine room fireproof, in ac- 
cordance with the requirements of 
the tenement house department of the 
city of New York, which was a con- 
dition of that department to be com- 
plied with before use of plaintiff's 
premises for a tenement house, it 
was held that a motion for an injunc- 
tion restiaining defendant’s use of 
the premises will be denied. _Bach- 
rach v. Seidenberg, 54 Misc. 59, 105 
NYS 369. 

87. Phelps v. Crites, (Mo.) 187 SW 
ssUBrill v., Brill, £08 Ne Y..517, 15, NE 
Bose Sachs, vy. Cordes: 11 Oh. Cir, Ct, 
145, 5 Oh. Cir. Dec. 67; Sizer v. Quin- 
lan, 82 Wis. 390, 52 NW 590, 33 AmSR 
55, 16 LRA 512. 

[a] Agreement not within rule.— 
Where a deed purported to convey 
an easement in a right of way abso- 
lute, and the grantee and his suc- 
cessors and the owners of the ser- 
vient estate for twenty-two years 
treated the occupancy as making the 
grantee the owner and in possession, 
a prior contract of the owners of the 
servient estate and their grantor re- 
quiring the latter’s grantees to fence 
the way will not be enforced. Phelps 
v. Crites, (Mo.) 187 SW 3. 

88. Rowe v. Nally, 81 Md. 367, 32 


A 198. 
89. See infra §§ 240, 242. 
90. Damron v. Justice, 162 Ky. 101, 


103, 172 SW 120 [cit Cyc]; Brill v. 
Brill, 108 N. Y. 511, 15 NB $38. 

[al If plaintiff’s right to maintain 
the gate is not established or admit- 
ted and no irreparable damage: is 
threatened, equity will not assume 
jurisdiction. Bean v. Coleman, 44 N. 
Hi. 539 

91. 
602. 

92. Houpes v. Alderson, 22 Iowa 
160; Maxwell v. McAtee, 3 B. Mon. 
(Ky.) 20, 48 AmD 409; Dyer v. Wal- 
ker, 99 Wis. 404, 75 NW on 

93. Rater v. Shuttlefield, cee | Towa 
512, 125 NW 235, 44 LRANS 101. 

94. Rater v. Shuttlefield, 146 Iowa 
512, 125 NW 235, 44 LRANS 101. 

[al He is not under the dues of an 
insurer to keep the gates closed at all 
times, whether left open by trespas- 
sers, or by negligence, or the mali- 
cious mischief of others. Rater v. 


Amondson vy. Severson, 37 Iowa 


[19 Cle 98n 


the servient estate.®! He will also be liable in an action 
of trespass for removing or injuring the gates.®? 
However, the owner of the easement can only be re- 
quired to use reasonable care to close the gates 
whenever he or those in his employment or under his 
control have occasion to use the way,®* or when he 
discovers that they have been left open by the act 
or neglect of another.% 
Injury Resulting from Failure to 
If the character of the easement is such 
that a failure to keep it in repair will result in 
injury to the servient estate, or to third persons,®° 
the owner of the easement will be lable in damages 
for the injury so caused. An action for such damages 
is not barred by an agreement on the part of the 
servient owner to pay a part of the costs of re- 
On the other hand the owner of the servi- 
ent tenement is not liable to a third person for in- 
juries sustained through want of repair of a way.°®* 
[§ 231] 2. Right to Make Repairs. 
of the dominant estate may do whatever is reason- 
ably necessary to the enjoyment of the easement 
and to keep it in a proper state of repair,®® provided 
| Shuttlefield, 146 wows 512, 125 NW 


The owner 


935, 44 LRANS 1 

95. Murtha v. O’Heron, 178 Til..A. 
347; Fritcher v. Anthony, 20 Hun (N. 
Y.) 495; Big Goose, etec., Ditch Co. v. 
Morrow, 8 Wyo. 537, 59 peL 1595 280 
AmSR 955. 

{a] Failure to maintain cattle 
guards.—Big Goose, ete., Ditch Co. v. 


Morrow, 8 Wyo. 537, 59 P 159, 80 
AmSR 955. 
{[b] Failure to prevent escape of 


sewage from ditch.—Murtha 
O’Heron, 178 Ill. A. 347. 


V- 


96. Richardson v. Kier, 34 Cal. 63, 
91 AmD 681. 

97. Fritcher v. Anthony, 20 Hun 
(N. Y.) 495. 


98. Streuber v. Meacham, 163 App. 
Div. 574, 575, 148 NYS 983 [cit Cyc] 
(a grantor of an easement of access 
is not liable for injuries to a person 
while hauling lumber for a person 
who had contracted for lots with 
which the easement was given, due 
to being thrown from the wagon by 
a drop of several inches from the 
edge of a bridge in the roadway, the 
subject of the easement). 

99. Cal.—Pico v. Colimas, ve Cal. 
578; Brown vy. Ratliff, 21 Cal. - aoa, 
ao eo OF 

Ill.—Espenscheid v. Bauer, 235 Ill. 
172, 85 NE 230; Wessels v. Colebank, 
174 Ill. 618, 51 NE 639; Heuer v. Web- 
ster, 187 TA OTs. 

La.—Gillis v. Nelson, 16 La. Ann. 

Vv. 


Peat Sy 

Me.—Hammond 41 
Me. 177, 66 AmD 219. 

Mass.—Kaatz v. Curtis, 215 Mass. 
811, 102 NE 424; Prescott v. White, 
21 Pick. 341, 32 AmD 266. 

Mich.—Moore v. White, 159 Mich. 
460, 124 NW 62, 1384 AmSR 735. 

N. J.—United’ New Jersey R., etc., 
Co. v. Crucible Steel Co., 85 N. J. Eq. 
7, 95 A. 243 [aff 86° N- J: Ba. 258 mem, 
98 A 1087 mem]. 

N. Y.—Herman v. Roberts, 119 N. 
Y. 37, 23 NE 442, 16 AmSR 800, 7 
LRA 026; McMillan v. Cronin, 75 N. 
Yo 4745 Wells v. Tolman, 88 .Hun 
438, 34 NYS 840 [rev on other. grounds 
156 N. Y. 636,.51 NE 271]; Roberts 
Yo Roperts. Gelans. 5D fatt sop aN 
2751; Beals v. Stewart, 6 Lans. 408. 

Or. —Thompson v. Uglow, 4 Or. 369. 


‘Woodman, 


Pa.—Fetter v. Schmidt, 5 LancL 
Rev 9. 
Tex.—Murray v. Dickson, 57 Tex. 


Civ. A. 620, 123 SW 179. 

Vt.—Percival v. Williams, 82 Vt. 
bs. 74 WAG 324 Webb: vv luaird,09" Vite 
108, 7 A 465, 59 AmR 699. 

Wash.—Central Christian Church 
v. Lennon, 59 Wash. 425, 109 P 1027. 

Eng.—Pomfret v. Ricroft, 1 Saund. 
$21, 85 Reorint 454, 10 ERC 16. 

[al A vight of way (1) whether by 
grant or prescription, carries with it 
as incident thereto a right to make 
necessary repairs and to remove all 


\ 


982 [19 C.J.) 


it is done without imposing unnecessary incon- 
venience on the owner of the fee,! and the extent 
of the easement is not thereby enlarged.” 
has been said is the ordinary and recognized right 
However, he has no right 
to make repairs in such a manner as needlessly to 
increase the burden on the servient tenement.* 
right to repair includes a right of entry upon the 
servient estate for the purpose of making repairs 
whenever such repairs are necessary,? but at no 
other time and for no other purpose.® 

Forfeiture clause for obstruction. 
the grant of a right of way providing for a forfeiture 
for obstruction of the way by the grantee does not 
prevent him from filling in the way so as to make it 
more useful, where the way is not obstructed in 


of a dominant owner.® 


order to do so.” 


obstacles to its enjoyment. South- 
ampton v. Jessup, 162 N. Y. 122, 55 
NE 538; McMillan v. Cronin, 75 N. Y. 
474, 57 HowPr 53 [dism app 13 Hun 
68]. (2) The owner of a way may 
dig up the surface of the soil and 
grade and level it, provided in so 
doing h* does not interfere with the 
rights of others in the way. Brown 
v. Stone, 10 Gray (Mass.) 61, 69 AmD 
303; United New Jersey R., etc., Co. 
v. Crucible Steel Co., 85 N. J. Eq. 7, 
95 A 243 [aff 86 N. J. Eq. 258 mem, 
A 1087 mem]; Herman v. Roberts, 
119 N. Y.. 37, 28 NE 442; 116 AmSR 
800, 7 LRA 226; Greenmount Ceme- 
tery, Covs-App..1. Pa, Cas, 371, 4 7A 
528; Harker v. Greenmount Cemetery 
Co., 15 WklyNC (Pa.) 172. (3) So he 
may fill up depressions, blast rocks, 
and supply deficiencies in order to 
constitute a good road. Herman v. 
Roberts, supra. (4) And where the 
width of the way is specified in the 
grant, he may grade and make suit- 
able for use the entire width granted. 
Rotech v. Livingston, 91 Me. 461, 40 
A 426. (5) The owner of a way across 
a strip of land has the right to re- 
pair the fences around such land 
when they fall into decay, so as to 
prevent his cattle when passing over 
such land from trespassing upon the 
adjoining cultivated land of the 
owner of the fee, and so maintain 
the full use and enjoyment of the 
easement, Murray v. Dickson, 57 
Mex, (Cliveerau O20se 128.9 We ako. C6) 
Where a deed grants, for the common 
use of the parties, a strip of land be- 
tween lots sufficiently wide for ve- 
hicle passage, either party may at 
his own expense pave such strip of 
land, if in so doing there is no un- 
reasonable interference with such co- 
Oowner’s equal rights. Heuer v. Web- 
Stery 187.0 Ay 27S. 

In repairing an _ artificial 
watercourse the adjacent soil may be 
dug up and used whenever there are 
no other means of making the neces- 
sary repairs. Thompson v. Uglow, 
4,Or..269. 

1. Prescott v. White, 21 Pick. 
(Mass.) 341, 32 AmD 266; McMillen 
v. Cronin, 13 Hun 68 [app dism 75 N. 
Y. 474]; Hotchkiss v. Young, 42 Or. 
446, 71 P 324. 

2. Myers v. Baker, 45 App. Div. 
26, 60 NYS 797. 

3. United New Jersey R., etc., Co. 
v. Crucible. Steel Co., 85 N. J. Eq. 7, 
35 A 243 [aff 86 N. J. Eq. 258 mem, 98 
A 1087 mem]. 

4 Joseph v. Ager, 108 Cal. 517, 41 
RP 422; Wells v. Tolman,.156 N: Y. 
636, 51 NE 271 [rev 88 Hun 438, 34 
NYS 840, and rearg den 158 N. Y. 676 
mem, 52 NE 1126 mem]; Percival v. 
Williams, 82 Vt. 531, 74 A 321. 

5. Colo.—Knudson y. Frost, 56 
Colo. 530, 535, 139 P 533 [quot Cyc]. 

Mass.—Prescott v. White, 21 Pick. 
341, 32 AmD 266. 

N. J.—United New Jersey R., etc., 
Co. v. Crucible Steel Co., 85 N. J. Eq. 
7, 95 A 243 [aff 86 N. J. Eq. 258 mem, 
98 A 1087 mem]; Toothe v. Bryce, 50 
N. J. 2:0. 089, 25. °A) 182. 

N. Y.—Miller v. Clary, 210 N. Y. 


EASEMENTS 


This it 
[§ 232] 


The 


[§ 233] 2. 


A clause in 


103 NE 1114, AnnCas1915B 872, 
19 ; Herman v. Roberts, 
9 N. Y. 37, 23 NE 442, 16 AmSR 
0, 7 LRA 226; Roberts v. Roberts, 7 
Tars—)5. [afi 65 IN: eo. 275): 

W. Va.—Moore v. Hope Natural 
Gas Co., 76 W. Va. 649, 86 SE 564. 

Eng.—Hoare v. Metropolitan Board 
of Works, L. R. 9 Q. B. 296. 

Ont.—Ruttan v. Winans, 5 U. C. C. 
Presi. 

[a] Where an easement consists 
in the right to enjoy artificial struc- 
tures situate in whole or in part on 
the servient tenement, it is well set- 
tled that the owner of the dominant 
tenement may enter upon the ser- 
vient tenement for the purpose of re- 
pairing and renewing those artificial 
structures. Toothe v. Bryce, 50 N. J. 
Eq. 589, 25 A 182. 

6... Pico v. Colimas, 32 Cal: 578; 
Knudson v. Frost, 56 Colo. 530, 535, 
139 P 533 lauot yet 

7. Central ‘Christian Church v. 
Lennon, 59 Wash. 425, 109 P 1027. 

8. Percival v. Williams, 82 Vt. 531, 
74 A 321; Goddard Hasem. p 496. 

9. U. S.—Snyder v. Colorado Gold 
Dredging Co., 181 Fed. 62, 104 CCA 
136) [eit Cyc]. 

Cal.—Allen v. San Jose Land, etc., 
Co., 92 Cal. 18, 28 P 215, 15 LRA'93. 

Hawaii.—Oahu R., etc., Co. v. Arm- 
strong, 18 Hawaii 258. 

Ill.—Elser v. Gross Point, 240 Iil. 
508, 88 NE 1018. 

Ind.—Shedd v. American Maize 
Paes Co., 60 Ind. A. 146, 108 NE 

Ky.—Vance v. Adams, 112 SW 927. 

La.—Shaffer v. State Nat. Bank, 37 
La. Ann. 242. 

Mass.—Draper  v. Varnerin, 220 
Mass. 67, 107 NE 350; Ball v. Allen, 
216 Mass. 460, 103 NE 928, AnnCas 
1917E 1248; Jennison v. Walker, 11 
Gray 423; Jones v. Percival, 5 Pick. 
485, 16 AmD 415. 95 


Miss.—Sturges v. 
Miss. 35, 48 S 620. 

Mo.—Kavanaugh v. St. Louis Tract. 
Co., 127 Mo. A. 265. 105 SW 278. 

N. J.—Sked v. Pennington Spring 
Water Co., 72 N. J. Eq. 599, 65 A 713 
Lath at 3ieiNe a de NG 166% 
Johnston v. Hyde, 
Jatt 33° N. J. a: 
Jaqui, 27 N. , Jaqui v. 
Johnson, 27 N. J. Eq. 526. 

N. Y.—Onthank v. Lake Shore, etc., 
Ry, Co: (LON. YY, 194, 27% AmRe 3b) (att 
8 Hun 131]; Smith, etc., Carpet Co. v. 
Ball, 143 App. Div. 88, 127 NYS 974. 

Pa.—Moorhead v. Snyder, 31 Pa. 
514; Mershon v. Wanamaker, 12 Pa. 
Dist. 585. 

See supra 202. 

10. West Arlington Land Co. v. 
Flannery, 115 Md: 2747 80 “A 965 
(where a grantor gives his grantee a 
right to tap an existing sewer ex- 
tending through the property granted 
and other property of the grantor, 
but reserves to himself the title to 
the sewer pipe as located, together 
with the right and privilege of main- 
taining such line as a sewer for ad- 
jacent lands, together with the right 
to enlarge it by means of a larger 


Meridian, 


; Johnson v. 


[§§ 231-233 


Termination of right. The right of repair mete 
only as an incident to the easement, and conse- 
quently ceases with it.® 
EB. Alterations—1. In General. Ordin- 
arily when the character and location of an ease- 
ment are once definitely fixed, no material changes 
can be made by either party without the other’s con- 
sent,? unless provision is made therefor in the in- 
strument creating the easement.?° 
By Owner of Dominant Tenement. 
Since the easement constitutes a restriction upon 
the right of property of the owner of the servient 
tenement, the owner of the dominant tenement 
can make no alteration in the dimensions, location 
or use of the: easement which would increase such 
restriction,'? or by which the condition of the servi- 


pipe or by the addition of another 
parallel pipe line, should it be -re- 
quired in the future, and the right 
of ingress and egress over the prop- 
erty along the line of pipe for the 
purpose of construction and repairs, 
the grantor not only has the title to 
the pipe, but has a reserved easement 
over the line to make all necessary 
repairs and the rights necessarily ap- 
purtenant to it, and the entry upon 
the granted property and the relaying 
of a larger pipe for the benefit of 
assignees of the grantor, who were 
owners of lands beyond the grantor’s 
land, is within the reservation). 


11. See supra § 1. 
12. Hawaii.mOahu R., etc., Co. 
v. Armstrong, 18 Hawaii 258; 


Scharsch v. Kilauea Sugar Co., 13 
Hawaii 232. 

Ind.—Dudgeon v. Bronson, 159 
Ind. 562, 64 NE 910, 65-NE 752, 95 
AmSR 315. 

Md.—West Arlington Land Co. v. 
Flannery, 115 Md. 274, 80 A 965; 
Barry v. Edlavitch, 84 Md. 95, 35 A 
170, 38 LRA 294; Albert v. Thomas, 
73 Md. 181, 20 A 912; Nicodemus v. 
Nicodemus, 41 Md. 529. 


Mass.—Draper v. Varnerim, 220 
Mass. 67, 170 NE 350. 

Miss.—Sturges v. Meridian, 95 
Miss. 35, 48 S 620. 

Nev.—Blaisdell v. Stephens, 14 


Nev. 17, 33 AmR 523. 

N. J.—Sked v. Pennington Spring 
Water Co., 72 N. J. Eq. 599, 65 A 713 
[aff 73 N. J. Eq. 676, 69 A 182]; John- 
son v. Jaqui, 27 N. J. Eq. 552. 

N. Y.—Lewis v. New York, etc., R. 
Co., 162 N. Y. 202, 56 NE 540. 
ee v. Painter, 7 Pa. 

“The law is well settled that when 
one has acquired . . . an ease- 
ment in the land of another, he may 
not substantially alter the mode of 
using it without the consent, express 
or implied, of the owner of the ser- 
vient estate.” Scharsch v. Kilauea 
Sugar Co., 13 Hawaii 232, 236. 

[a] Rule applied._In so far as a 
new elevated structure extends above 
the old structure of a railroad com- 
pany it is liable to the abutting own- 
er for the difference between the in- 
Juries caused thereby and the ‘ad- 
vantages which the new structure 
gave the owner in possibilities of ac- 
cess to the property. Lewis v. New 


Mork, Vetch), Con el 62m mye ee O2EEIDG 
NE 540. 
{[b] Right to maintain a ditch or 


watercourse.—(1) The owner of the 
dominant estate may not substan- 
tially change the direction or location 
of such ditch or watercourse without 
the consent of the owner of the ser- 
vient tenement. Oahu R., etc., Co. v. 
Armstrong, 18 Hawaii 258; Scharsch 
v. Kilauea Sugar Co., 13 Hawaii 232. 
(2) Nor is it permissible for him to 
change the dimensions or methods of 
use of the watercourse. Oahu R., 
etc, Co. v. Armstrong, supra. (3) 
Where a city has acquired by pre- 
scription the right to run a certain 
amount of water through a ditch of 
certain dimensions, it does not there- 


Ivor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
t 


§§ 233-235} 


ent estate is made worse.!3 Mere matters of con- 
venience do not justify such alterations..4 Further- 
more the owner of the dominant estate cannot make 
any material alterations in the character of his ease- 
ment, although no damage results in consequence 
thereof to the servient estate, or although it would 
even be beneficial to it.15 If, however, at the time of 
the grant the condition of the place where the right 
is to be exercised is unfit for the purpose of the grant, 
the grantee may make such alterations as will ren- 
der the grant effectual ;1° and if the condition of the 
surrounding property is subsequently changed by. 
lawful authority so as to interfere with the enjoy- 
ment of the easement, he may make such alterations 
as will render it effectual under the new conditions.27 
So it has been held that where a railroad having a 
prescriptive right against an abutting owner to use 
a structure erects a new structure, so far as it is in 
the same place, within the same lines, and for the 
same purpose it inflicts no actionable damage upon 


the abutting owner.!® 


EASEMENTS 


[§ 234] 
In General. 


ation would not 


(19, C5 J-]7 98S 


easement neither one can make any alterations which 
will render it less convenient and useful to any 
appreciable extent to any one of the others.1® 
3. By Owner of Servient Tenement—a. 
The owner of the servient estate, while 
he may use his property in any manner consistent 
with the existence of the easement,?° cannot make 
any alterations in his property by which the enjoy- 
ment of the easement will be materially inter- 
fered with.21 He is not allowed to materially alter 
the character of the servitude, although such alter- 


result in damage to the dominant 


estate, or although it would even be beneficial to 
it.22 The owner of the easement may, however, by 
acquiescing in the alteration, be deemed to have 
consented thereto.?° 

{§ 235] b. Incidental Changes in Land Subject 
to Easement.?4 The owner of property subject to an 
easement has the right to make incidental changes 
in the real estate over which the easement extends 


provided there is no substantial impairment of the 


Where there are several owners in common of an 


by secure a right to enlarge this 
ditch through excavation or by me- 
dium of a largely increased flow of 


water. Sturges v. Meridian, 95 Miss. 
35, 48 S 620. 
{c] Change of grade of. way.— 


One having only an easement of pas- 
sage over a way and the right to 
make reasonable repairs is not en- 
titled to alter the way and change 
the grade thereof. Draper v. Varn- 
erin, 220 Mass. 67, 107 NE 350. 

{d] Alteration not material.—(1) 
Defendant had a right of way across 
the yard to the back door of his 
dwelling house for himself and his 
friends. After a user of the way 
for this purpose for a considerable 
period of time he opened a small 
shop in one room of his house, and 
a few customers had crossed the yard 
for the purpose of going to the shop 
by the back door; it was held that 
this was not such an alteration of the 
dominant tenement as to affect the 
right of way. Sloan v. Holliday, 30 
Rie Ne DumNG mse COue aa) UNOeL =a 
grant of right to lay pipes in land to 
convey petroleum, the exercise of 
the right by the laying of a single 
pipe and later of a second pipe does 
not define the extent of the easement 
so as to prevent the laying of a third 
pipe. Standard Oil Co. v. Buchi, 72 
N. J. Eq. 492, 66 A 427. 

13. Shaffer v. State Nat. Bank, 37 
Ee Ann. 242; La Rev. Civ. Code p 

78. 

14. Dudgeon v. Bronson, 159 Ind. 

one 64 NE 910, 65 NE 752, 95 AmSR 


15. Allen v. San Jose Land, etc., 
©o., 792 Cal.'138, 28° PR 215,15 LRA 98; 
Kavanaugh v. St. Louis Tract. Co., 
127 Mo. A. 265, 105 SW 278. 

16. White v. Eagle, etc., Hotel Co., 
68 N. H. 38, 34 A 672. 

17. Nichols v. Peck, 70 Conn. 439, 
39 A 808, 66 AmSR 122, 40 LRA 81 
(where a private way has become 
useless by a change in the grade of 
the public highway with which it 
connects, the owner of the way may 
lower its grade to a corresponding 
level). 

18. Lewis v. New York. etc. R. 
Co., 162 N. Y. 202. 56 NE 540. 

19. Killion v. Kelly, 120 Mass. 47; 
Freeman v. Sayre, 48 N. J. L. 37, 2 
A 650; Doyle v. Lord, 64 N. Y. 432, 21 
AmR 629; Smith, etc., Carpet Co. v. 
Ball, 143 App. Div. 83. 127 NYS 974; 
Ellis v. Academy of Music, 120 Pa. 
608. 15 A 494, 6 AmSR 739; Mershon 
v. Wanamaker, 12 Pa. Dist. 585. See 
also Weber v. Abbott, 3 Pa. Co. 274 
(where one has built houses on one 
side of a private street twenty feet 
wide over which he has a right of 
way, the owner of property upon the 
other side has no right to build 
houses fronting on the next street 
below the official grade of the neigh- 
boring streets, thus destroying the 


former’s right of way along the pri- 
vate street). 

“When by the several grants to 
the parties, their properties are 
bounded by a private alley in contro- 
versy and the same use of the alley 
is made appurtenant to each prop- 
erty, neither party has the right to 
alter the character of the alley in any 
particular without the assent of the 
other.” Gebhart v. Graves, 36 Pa. 
Super. 228, 233. 

[a] Right of way in common.— 
Where a common grantor conveys 
different parcels to different grantees, 
with a common right of way over an 
adjacent strip, every grantee abut- 
ting on the strip has an easement 
therein, and has the right to have it 
preserved in its original condition; 
and the court may not permit one 
grantee to make changes in the way, 
unless all the abutting owners are 
parties. Smith, etc., Carpet Co. v. 
Ball, 143 App. Div. 83, 127 NYS 974. 

[b] Where a common stairway is 
constructed by owners of adjoining 
buildings without any agreement as 
to its use, neither can make any al- 
terations in the stairway, or any al- 
terations in his own building that will 
subject the common way to new and 
more extensive burdens than under 
its former use. Allegheny Nat. Bank 
v. Reighard, 204 Pa. 391, 54 A 268. 

20. See supra §§ 225, 226 and infra 
§§ 238, 239, 240. 

21. Cal.—Allen v. San Jose Land, 
ete., Co., 92 Cal. 188, 28 P 215, 15.L RA 
93; Gregory v. Nelson, 41 Cal. 278. 


pig ae ieee v. Butler, 30. Me. 


Md.—Barry v. Edlavitch, 84 Md. 95, 
35 A 170, 338 LRA 294. 

Mass.—Ball v. Allen, 215 Mass. 
469, 103 NE 928, AnnCas1917A 1248; 
Gerrish v. Shattuck, 132 Mass. 235. 

Mich.—Haslett v. Shepherd, 85 
Mich. 165, 48 NW 533. 

Mo.—Swisher v. Chicago, ete, R. 
Co., 285 Mo. 430, 138 SW 505. 

N. J.—Merritt v. Parker, 1 N. Ale 
L. 526; Manning v. Port Reading R. 
Co., 54 N. J. Hg. 46, 33 A 802; John- 
ston v. Hyde, 32 N. J. Eq. 446 [aff 
33_N. J. Eq. 6327. 5 

N. Y.—Cunninegham v. Fitzgerald, 
ag N. Y. 165, 33 NE 840, 20 LRA 

Eng.—Dickenson v. Grand _Junc- 
tion Canal Co., 15 Beav. 260, 51 Re- 
print 538. 

[a] An easement by prescription 
cannot be altered by the owner of the 
servient tenement in making im- 
provements in his proprty so as to 
diminish its use, as previously estab- 
lished, to the other party. Barry v. 
Edlavitch, 84 Md. 95, 35 A 170, 33 
LRA 294. 

{b] The grade of a way cannot be 
changed by the owner of the servient 
estate so as to make it less con- 
venient to any appreciable extent to 


the owner of the way. Vinton v. 
Greene, 158 Mass. 426, 33 NE 607. 

[c] An easement to conduct water 
in an open ditch over the servient 
tenement (1) is substantially altered 
by the laying of an underground pipe 
line in lieu thereof, and no court has 
power to compel the owner of the 
dominant tenement to accept the sub- 
stitution. Allen v. San Jose Land, 
etc., Co.; 92’ Cal. 138; 28 P 215; 15 DRA 
93; Johnston v. Hyde, 32 N. J. Ha. 
446. (2) Such a course, if continued. 
would result in an extinguishment of 
the easement. Allen v. San Jose 
Land, etc., Co., supra. 

{d] Narrowing culverts.—Where 
a railroad company agrees to main- 
tain a culvert ten feet wide as a 
passageway for wagons and overflow- 
ing waters for the use and benefit 
of the owners of the land, it has no 
right to reduce the width of the cul- 
vert to less than seven feet, in order 
to strengthen the walls of the cul- 
vert by reinforcing them by an addi- 
tion of concrete, where the use is 
thereby made less convenient and 
beneficial to the landowner. Swish- 
er v. Chicago, ete., R. Co., 235 Mo. 
430, 188 SW 505. 

22. Allen v. San Jose Land, etc., 
Co., 92 Cal. 138, 28 P 215, 15 LRA 93% 
Vance v. Adams, (Ky.) 112 SW 927; 
Merritt v. Parker, 1 N. J. Eq. 526; 
Dickenson v. Grand Junction Canal 
Co., 15 Beav. 260, 51 Reprint 538. 

{a] ‘The reason for the rule is that 
‘no one has a right to compel an- 
other to have his property improved 
in a particular manner; it is as ille- 
gal to force him to receive a benefit 
as to submit to an injury.” Merritt 
v: Parker, 2 N. J. Li. 526, 533. {quot 
with appr Allen v. San Jose Land, 


etc., Co., 92 Cal. 138, 139,°28 P 215, 
15 LRA 98]. 
{b] Thus an owner through 


whose land a passway has been ac- 
quired by prescription cannot alter 
the same at his pleasure, although he 
provides a better passway. “Mani- 
festly the question is not to be deter- 
mined by the fact of the convenience 
or inconvenience of the passway to 
the adjoining landowner, or his pro- 
viding another and better road. Ap- 
pellees acquired a right to the pass- 
way in question, and this right could 
not be revoked by appellant under 
any circumstances without their con- 
sent.” Vance v. Adams, (Ky.) 112 


SW 927, 928. 

23. Ball v. Allen, 216 Mass. 469, 
103 NE 928, AnnCasl1917A 1248; 
Stockwell v. Fitzgerald, 70 Vt. 468, 
41 A 504. 

24. Cross references: 
Building on, or adjoining, 

infra § 238. 

Hxtending structures over ways see 
infra § 9. A 
Fences and gates along or across way 

see infra § 240. 


ways see 
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right granted,?° but not otherwise.?® 


[§ 236] F. Obstructions and 


In General. 


enjoyment of the easement.?® 


easement is not an obstruction.?9 


[§ 237] 2. Actionable Obstructions—a. In Gen- 
In addition to the actionable obstructions of 
easements referred to in the note,®° the more usual 
obstructions are buildings or structures near, on, 
or over a private right of way,** and obstructions of 


eral. 


light, air, and view.*? 


25. Mass.—Burnham v._ Nevins, 
ee Mass. 88, 10 NE 494, 59 AmR 


N. Y.—Grafton v. Moir, 130 N. Y. 
465, 29 NE 974, 27 AmSR 5338; How- 
land v. Harder, 153 App. Div. 442, 
138 NYiS 129 [aff 215 N. Y. 664 mem, 
109 NE 1079 mem]. 

Oh.—Pomeroy v. Buckeye Salt Co., 
37 Oh. St. 520. 

Pa.—Mercantile Library Co. v. 
eoeey Trust Co., 235 Pa. 5, 83 A 


R. I.—Abney v. Twombly, 39 R. I. 
304, 97 A 806. \ 

Wis.—Wallis v. Racine First Nat. 
Bank, 155 Wis. 306, 143 NW 670. 

[a] Alterations in stairway.—The 
owner of a supporting wall adjoin- 
ing a party wall in which the ad- 
joining owner had an easement with 
the right to pierce the party wall, 
is entitled to remove and replace 
the stairway with another to make it 
one foot less in height, provided the 
adjoining owner is not thereby dam- 
aged. Wallis v. Racine First Nat. 
Bank, 155 Wis. 306, 143 NW _ 670. 

[b] Improving border of way.— 
The owner of the servient tenement 
over which a way is granted may 
plant grass and trees along the bor- 
der of the way. “It is so much the 
custom to have shade trees on drive- 
ways, both public and private, and 
also to have grass borders on such 
driveways and the custom has been 
so much encouraged by public au- 
thorities and by private enterprise, 
that we cannot say that such trees 
and grass are an interference with 
a way unless they manifestly ob- 
struct it.’ Abney v. Twombly, 39 
R. I. 304, 328, 97 A 806. 

[ec] Crossing way with another 
way.—The owner of coal _ lands, 
through which another has a right 
of way, by subterranean entry, to 
reach coal mines in an adjoining 
tract, may lawfully construct an en- 
try crossing such right of way, pro- 
vided it is done without destroying 
or substantially interfering with the 
use thereof. Pomeroy v. Buckeye 
Salt Co., 37 Oh. St. 520. 

[d] Grating and fire escapes.— 
Where adjoining owners open a pas- 
Sageway along the boundary line 
and use the same in common, one of 
them who builds a fire escape over 
his side of the boundary line and ex- 
ecavates under the pavement ,on his 
side and puts gratings in the pave- 
ment will not be compelled to remove 
them where they do not amount to a 
substantial obstruction of the way. 
Mercantile Library Co. v. Fidelity 
Trust Co., 235 Pa. 5, 83 A 592 [dist 
Schmoelle v. Betz, 212 Pa. 32, 61 A 
525, 108 AmSR 845; Mershon v. Wal- 
ker, 215 Pa. 41, 64 A 403, on the 
ground that in these cases the party 
against whom the complaint was 
made was not the owner of the fee 
upon which the easement was im- 
posed]. 

26. Drummond vy. Foster, 107 Me. 
401, 70 A 470 (the owner of the land 


An obstruction or disturbance of an 
easement is anything which wrongfully interferes 
with the privilege to which the owner of the ease-. 
ment is entitled by making its use less convenient - 
and beneficial than before.?7 To constitute an action- 
able wrong it must, however, be of a material 
character such as will interfere with the reasonable 
Anything which 
would interfere only with an unauthorized use of an 
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; [§ 238] b. Buildings on, or Adjacent to, Ways. 


Disturbance—1. 


use of the way 


The owner of a right of way has no right to erect 
any buildings or other structures on or adjacent to 
the way ;°* and this is so notwithstanding the pres- 
ence of such structure may not interfere with the 


as a mere passageway.*+ One of 


several owners in common has the right as against 
the other owners in common to erect structures for, 
his own benefit,?> provided they do not interfere 
with the free and uncbstructed use of the easement 
by the other owners in common.** The rights of the 


owner of the servient estate in this regard are limited 


can be erected 


subject to a right of way cannot 
narrow the way so as to render it 
less suitable and convenient than it 


was before). 

27. Dickinson v. Whiting, 141 
Mass. 414, 6 NE 92. 

28. Ark.—Hockersmith v. Glide- 
well, 153 SW 252. 

Ky.—Spalding v. Bemiss, 1 SW 468, 


8 KyL 263. 
Md.—McTavish v. Carroll, 17 Md. 


N. Y.—Johnson v. Shelter Island 
Grove, ete., Assoc., 122 N. Y. 330, 25 
NE 484. . 

Utah.—Utah-Idaho Sugar Co. v. 
Stevenson, 34 Utah 184, 97 P 26. 

Eng.—Pettey v. Parsons, [1914] 2 
Ch. 658. 

fa] The courts will not be dili- 
gent in searching for pretexts with 
which to check the enterprise of an 
owner of the fee, at the behest of a 
person who is not actually interfered 
with in the proper enjoyment of his 
easement. Johnson v. Shelter Island 
Grove, etc., Assoc., 122 N. Y. 330, 25 
NE 484. 

29. Spalding v. Bemiss, 1 SW 468, 
8 KyL 2638. 

30. [a] An excavation under a 
way, by one of the joint owners there- 
of to obtain light and air for his 
basement, constitutes a substantial 
interference with the right of pas- 
sage of the other joint owner, even 
though the excavation is permanently 
closed by an iron grating. Mershon 
v. Fidelity Ins., etc., Co., 208 Pa. 292, 
57 A 569. 

{b] “No thoroughfare” notice 
placed by the owner of the servient 
tenement forbidding passage without 
his permission, and stating his in- 
tention to prevent every person from 
passing over his land under a claim 
of right, does not constitute an ac- 
tionable obstruction or interruption 
of a right of way already existing. 
Such a notice is purely conventional. 
eee v. Smith, 114 Me. 262, 95 A 

{c] Plowing way.—The owner of 
the land may plow over a right of 
way, whenever its use as a way will 
not be interfered with. Moffitt v. 
Lytle; 165 Pa; =1795) 30) A 922% 

{d] Rendering watering place in- 
accessible to cattle-—Where the 
grantor reserves the right granted 
for cattle, etc., to pass over land, 
going to and from a designated lake 
for water, and the grantee in using 
the land for excavating marl, cut 
away the shelving bank of the lake, 
thereby rendering it inaccessible for 
cattle, without providing another 
suitable watering place with a prop- 
er way leading thereto, there is an 
unwarrantable interference with. the 
rights of the owner of the dominant 
easement, Canada Cement Co. v. 
Fitzgerald, 53 Can. S. C. 263, [dism 
app 9 OntWN 79 (dism app 7 OntWN 
321)] (holding further that the fact 
that the company purchased the land 
for the purpose of digging marl did 
not give them a right to extinguish 


to the erection of such structures as are com- 
patible with the rights of those entitled to use the 
way.3?7 If by the torms of the grant or reservation 
the way must be of a certain width, no structures 


which encroach upon the width 


‘ 
. 


1 
the easement of passage for his 
eattle). 

{e] A transfer of the fee (1) in 
land is not an interference with an 
easement therein, and the owner of 
the easement cannot require the own- 
er of the fee to continue to hold it. 
Forrester v. Island Heights Assoc., 
(N. J. Ch.) 62 A 775. (2) However, 
if in addition to the transfer of the 
fee the grantor is promoting a 
scheme for the occupation of the 
land by permanent structures, in di- 
rect violation of the rights of holders 
of an easement in the land, they are 
entitled to the aid of a court of 
equity to protect these rights. Len- 
nig v. Ocean City Assoc, 41 N. J. 
Eq. 606, 7 A 491, 56 AmR 16. 

f Until a way of necessity is 
located (1) the owner of the land 
may erect buildings at any place on 
the land, provided a sufficient space 
is left for a convenient way. Rus- 
sell v. Jackson, 2 Pick. (Mass.) 574. 
(2) But he cannot so obstruct his 
property that no way could be loca- 
ted thereon. Ipswich Grammar 
School v. Jeffreys’ Neck Pasture, 174 
Mass. 572, 55 NE 462. 

31. See infra §§ 238-242. 

32. See infra § 243. 

33. Murphy v. Harker, 115 Ga. 77, 
41 SE 585; Gillespie v. Weinberg, 148 
N. Y. 238, 42 NE 676 [aff 6 Misc. 302, 
26 NYS 781]; Greenmount Cemetery 
Co.'s App., 1 Pa. Cas. 371, 4 A 528. - 

34 Murphy v. Harker, 115 Ga. 77, 
41 SE 585. . 

35. Moon v. Mills, 119 Mich. 298, 
17 NW 926, 79 AmSR 390. 

36. Gebhart v. Graves, 36 Pa. 
Super. 228 (where adjoining owners 
have the common right to the use of 
a private alley, one of the owners 
cannot erect on a hotel building 
abutting on the alley a fire escape 
so as to prevent the adjoining owner 
from having a free and unobstructed 
use of the alley at all times, and the 
‘fact that the fire escape was located 
and directed to be built by a factory 
inspector of the state is immaterial). 

37. Jll—Finch v. Theiss, 267 Ill. 
65, 107 NE 898. 

La.—McDonough vy. Calloway, 2 La 
Ann. 518. 

Mich.—Berkey, ete., Furniture Co. 
v. Valley City Milling Co., 194 Mich. 
234, 160 NW 648. 

Pa.—Mercantile Library Co. v. 
pA UA Trust: Coyne ea eos oom 


R. I.—Abney v. Twombly, 39 R. I. 
304, 97 A 806. 
3 Can.—Wheeler v. Black, 14 Can. S. 


> 2AQ. 

{a]_ Thus (1) one who for valuable 
consideration granted an easement of 
passage cannot object to a decree for 
the removal of a stairway placed 
thereon on the ground that such 
stairway was necessary as a fire es- 
cape. Finch v. Heiss, 267 Ill. 65, 
107 NE 898. (2) The building of a 
barn on an alley under which com- 
plainant had the right to maintain a 
drain constituted a material inter- 
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§§ 238-239] 


stated.*® But where there is merely a general un- 
defined right of way, it is only necessary that there 
should be sufficient space left to afford a convenient 
If the owner of a way agrees verbally 
that the owner of the servient tenement should erect 
a building over one part of the way and acquiesees 
in its construction, he cannot subsequently require 
that the building be undermined to enlarge the new 


passage.°9 


way under the agreement.?° 
[§ 239] ec. 


easement.** 


Extending Structures over Ways. 
Unless it is clear from the language of the grant or 
the surrounding circumstances that the parties in- 
tended to have the passageway remain open to the 
sky,*t the owner of the servient estate may extend 
. buildings or other structures over a way, provided 
in so doing he does not interfere with the free use 
of the way ;*? and he will not be liable for damages, 
- although the passageway by reason of its being so 
covered, becomes to a greater extent the resort of 
strangers, to the annoyance of the grantee of the 
The owner of a right of way has no 
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way itself,#4 and he is not entitled to have light and 
air pass over the way to any greater extent than is 
necessary for the enjoyment of the right of pass- 
The servient owner cannot, however, erect 
any structure which renders the way so low and 
dark, or otherwise interferes witlr and obstructs it, 
as to make its use for practical purposes less con- 
venient and beneficial than before.*® 


The height of 


the way should not be less than is reasonably neces- 


ticular ease.48 


claim to light by any passage other than that of the 


ference with complainant’s means of 
access to the o oe Wheeler v. Black, 
14 Can. S. C. 

38. Gray v. 2a elley, 194 Mass. 5338, 
80 NE 651; Gerrish v. Shattuck, 128 
Mass. 571; Tucker v. oe ae 
Mass. 529; Ocean Pier, et Co. 
Woolsey, 4 NYS 114 [aft 25 NE 9541; 
Morton v. Thompson, 69 Vt. 432, 38 
A 88; Delgado v. Baine, 7 Newfoundl. 
14. See also Berkey, etc., Furniture 
Co. v. Valley City Milling Co., 194 
Mich. 234, 160 NW 648 (the erection 
of a garage, narrowing a thirty-foot 
way serving manufacturing lots, to 
thirteen feet at the garage, is an in- 
terference with the way). 

39. Long v. Gill, 80 Ala. 408; Graf- 
ton v. Moir, 9 NYS 3 [aff 130 N. Y. 
465, 29 NE 974, 27 AmSR peed Jack- 
son v. Allen, 3 Cow. (N. Y.) 220% 
Harding v. Wilson, 2 
ECL 50, 107 Reprint | 319; Hutton’ v. 
Hamboro, 2. & F. 218. 

40. Davidson v. Kretz, 127 Minn. 
313, 149 NW 652. 

41. Newburyport Sav. Inst. v. 
Brookline, 220 Mass. 300, 107 NE 939; 
eee -Gen. v. Williams, 140 Mass. 
329, 2 NE 80, 3 NE 214, 54 AmR 468; 
Salisbury v. ‘Andrews, 128 Mass. 336; 
Brooks v. Reynolds, 106 Mass. 31; 
Holland v. New York, 16 Daly 124, ny 
NYS 499 [aff 129 N. Y. 674 mem, "30 
NE 66 mem]. 

{a] If the surrounding circum- 
stances show that the parties in- 
tended an open way the owner of the 
servient estate will not be allowed to 
build over the way. Crocker v. Cot- 
ting, 181 Mass. 146, 68 NE 402. 

[b] “Kept open’ construed.— 
Where land is conveyed subject to 
the terms of a deed poll providing 
that a strip described shall be sub- 
ject to the right of passage for 
horses, carriages, and carts of other 
lot owners, and that the passage shall 
be “kept open’”’ for such uses and pur- 
poses, but that the fee of the strip 
shall be in the grantee, the phrase 
‘kept open” does not require that the 
passageway shall remain open to the 
sky or that light and air for the ben- 
efit of the other lots are within the 
reservation, and the owner is not re- 
stricted from building over the pas- 
sage, so long as the strip described 
is left to a reasonable height for ac- 
cess to the other lots. Holland v. 


New York, 16 Daly 124, 9 NYS 499 
{aff 129 N. Y. 674 mem, 30 NE 66 
mem]. 

42. Conn.—Bitello v. Litson, 80 


Conn. 497, 69 A 21, 125 AmSR 126, 62 
LRANS 193. 

Mass.—Duncan v. Goldthwaite, 216 
Mass. 402, 103 NE 901; Lipsky v. Hel- 
ler, 199 Mass. 310, 85 NE 453; Crock- 
er v. Cotting, 181 Mass. 146, 68 NE 
402; Burnham v. Nevins, 144 Mass. 
88, 10 NE 494, 59 AmR 61; Gerrish 
v. Shattuck, 132 Mass. 235; Atkins 


to) Bordman, 2 Mete. 457, 37 AmD 


N. J.—Jarman v. Freeman, 78 N. 
J. Eq. 464, 79 A 1065; Sutton v. Groll, 
42 N. J. Ea. 213, 5 A 901. 

N. Y.— Andrews v. Cohen, 221 N. Y. 
148, 116 NE 862; Grafton v. Moir, 130 
N. Y. 465, 29 NE 974, 27 AmSR 533; 
Hollins v. Demorest, 29 NE 1093, 15 
LRA 487 [aff 16 NYS 384 mem]; 
Andrews v. Cohen, 163 App. Div. 580, 
148 NYS 1028, 150 NYS 1074 [mod 
on other grounds 221 N. Y. 148, pa 
NE 862]; Ocean Pier, etce., Co. 
Wolsey, 4 NYS 114 [aft 25 NB 954], 

Oh.—Harrison v. Pike, 7 Oh. Dec. 
(Reprint) 603, 4 CincLBul 156. 

Pa.—Llewellyn v. Cauffiel, 215 Pa. 
238, 64 A 388; Carter v. Lebzelter, 45 
Pa, Super. 478: American Academy 
of Music v. Weldon, 2 Pa. Dist. 422; 
Patterson v. Philadelphia, etc., R. 
Co., 8 Pa. Co. 186; Stevenson v. Stew- 
art, 7 Phila. 293; "Kennedy v. Burgin, 
1 Phila. 441. 

Ont.—Ridge v. Brennan, etc., Mfg. 
Co., 7 OntWN 829, 22 DomLR 594. 

fal An ordinary right of way in 
a city does not prevent building over 
such way, provided sufficient head- 
room is left for convenient passage. 
Andrews v. Cohen, 163 App. Div. 580, 
jot 102 [rearg den 150 NYS 

[b] Bay windows.—(1) The erec- 
tion by the owner of the servient es- 
tate over a passageway of bay win- 
dows projecting over the way from 
thirteen to eighteen inches, but not 
interfering with the street passage 
does not authorize the issuance of an 
injunction. Burnham v. Nevins, 144 
Mass. 68, 10 NE 494, 59 AmSR 51. 
(2) The projection two and one-half 
feet over a driveway of a bay window 
eleven and one-half feet from the 
ground does not so diminish or affect 
the supply of lizht and air in the 
driveway as to prevent those persons 
who have the right to use it, or those 
vehicles which are permitted to be 
driven over it, from passing along it 
with comfort, safety, and_conveni- 
ence. Bitello v. Litson, 80 Conn. 497, 
eae A 21, 125 AmSR 126, 62 LRANS 


"Fey Cornice.—The person having 
title only to a right of way over land 
the fee of which is in another, cannot 
maintain an action for encroachment 
of a cornice of an adjoining building 
over the passageway unless it inter- 
feres with the reasonable use of the 
way. Ridge v. Brennen, etc., Mfg. 
Co., 7 OntWN 829, 22 DomLR 594. 

{d] “restles.—The building of a 
trestle over a right of way will not 
be enjoined, where it does not inter- 
fere with the use of the land as a 
way. Llewellyn v. Cauffiel, 215 Pa. 
23, 64 A 388. 

43. Atkins v. Bordman, 2 Metc. 
(Mass.) 457, 37 AmD 100. 


sary and convenient for the purpose for which the 

right of way is granted,*”? and is a question of fact 
to be determined from the exigencies of each par- 
Where an owner conveyed the soil 
of an alley in fee, with a reservation to owners of 
other lands to use the same, but with the privilege 
to the grantee to build over the alley ‘‘at the same 
height ‘and of the same depth as the same is now 
built over,’’ this does not restrict the right of the 
grantee to build over the alley to a greater depth 
than that to which it was built over at the time of 
the conveyance.*® 


ms Delgado v. Baine, 7 Newfoundl. 


45. Bitello v. Litson, 80 Conn. 497,: 
69 A 21,°125 AmR 126: 62 LRANS 
£93\ Atkins v. Bordman, 2 Metce. 
(Mass.) 457, 87 AmD 100; Delgado v. 
Baine, 7 Newfound. 14. 

fa] Shaw, C. J., said: “We may 
conceive of a covered passage of 
eight or ten feet high, of a length so 
considerable, that unless openings 
were left, there would not be light 
enough admitted at the ends to en- 
able persons to use it with com- 
fort, for the purposes of a passage- 
way. But unless darkened to that 
extent, it is not a case for damage.” 
Atkins v. Bordman, 2 Mete. (Mass.) 
457, 475, 37 AmD 100. 

[b] Rule applied.—It appeared 
that defendant built over a passage- 
way four feet wide, that had been re- 
served in, through, and over certain 
premises, but placed no part of his 
building on the surface of the ground 
and left the way unobstructed for a 
reasonable height above. It was held 
that plaintiff as the dominant owner 
had no right to light and air above 
the way, and that she had only the 
right of passage and repassage with 
such incidental rights as are neces- 
sary to its enjoyment. Gerrish v. 
Shattuck, 132 Mass. 235. 

46. Frost v. Jacobs, 204 Mass. 1, 
90 NE 357; Downey v. Good, 203 
Mass. 4, 89 NE 24; Richardson v. 
Pond, 15 Gray (Mass.) 387; Mershon 
Vv. Walker, 215° Paz 415. 164 “Ae 403k 
Schmoele v. Betz, 212 Pa. 32, 61 A 
525, 108 AmSR 845; Delgado v. Baine, 
7 Newfoundl. 14. 

{a] Doors or shutters which when 
Open project into the way, or a fire 
escape used as an exit for a theater, 
which projects into the way, so as 
to interfere with the rights of the 
owner of the easement, will be en- 
Mershon v. Walker, 215 Pa. 
41, 64 A 403. 

a Delgado v. Baine, 7 Newfoundl. 
1 

48. Weed v. McKeg, 79 App. Div. 
218,79 NYS 807 [rev 37 Misc. 105, 74 
NYS 250]. But see Atkins v. Bord- 
man, 2 Metc. (Mass.) 457, 467, 37 
AmD 100 (‘What is a reasonable 
height and width, is partly a ques- 
tion of fact, and partly a question of 
law; the facts all being found by the 
jury, what is a reasonable width and 
height is a question of law; or, to 
express the same thing in other 
words, what was intended by the 
parties to be the nature'and extent 
of the right granted, is an inference 
of law, to be drawn.from the terms 
of the instrument of grant, inter- 
preted and explained by the facts 
and circumstances thus found by the 


49. Duross v. Singer, 224 Pa. 573, 
73 A951. 
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quired by Grant or Reservation—(a) 
The owner of the servient estate 
may erect fences along the sides of a way,°° but not 
across the way so as to obstruct it entirely.®! 
Whether the grantee of a right of way is entitled 
to a way unobstructed by gates depends on the 
terms of the grant, its purposes, nature, and situa- 
tion of the property, and the manner in which the 


Servient Estate. 


Allen, 216 Mass. 469, 

AnnCas1917A 1248; 
Brille yoacsris:) TO8 Ne sve bi 15s INE 
538; Sizes v. Quinlan, 82 Wis. 390, 
52 NW 590, 33 AmSR 55, 16 LRA 512; 
Pettey v. Parsons, [1914] 2 Ch. 653 
[rev [1914] 1 Ch. 704]. 

51. Quintard v. Bishop, 29 Conn. 
366; Morgan v. Boyes, 65 Me. 124; 
Downey v. Hood, 203 Mass. 4, 89 NE 
24; O’Brien v. Murphy, 189 Mass. 
353, 75 NE 700; Johnson v. Cox, 42 
Mise. 301, 86 NYS 601. 

[a] Limitation of rule.—Where a 
way is only used occasionally for 
repairing a race or dam it is not 
necessarily an obstruction for the 
owner of the land to cultivate the 
same, or to erect a fence across the 
way, where he offers to remove it 
whenever it is necessary to vee ane 


50. Ball v. 
103. NE_ 928, 


way. McTavish v. Carroll, 
352, 61 AmD 353. 
52. Baker v. Frick, 45 Md. 337, 24 


Md. 337, 24 AmD 506; Collins v. Deg- 
ler, 74 W. Va. 455, 82 SE 265. 

[a] In the case of a ditch or arti- 
ficial watercourse he may erect fences 
across its course, provided the owner 
of the easement does not have an 
open right of way along the same. 
Dixon v. Clow, 24 Wend. (N. Y.) 188. 

53. Raisor v. Lyons, 172 Ky. 315, 
189 SW 234, 235 [quot Cyc]; Max- 
well v. McAtee, 9 B. Mon. (Ky.) 20, 
48 AmD 409; Short v. Devine, 146 
Mass. 119, 15 NE 148; Jewell v. 
Clement;.69) N... H.- 133,739) A582: 
Bean v. Coleman, 44 N. H. 539; Utah- 
Idaho Sugar Co. v. Stevenson, 34 Utah 
184, 185, 97 P 26 [quot Cyc]. 

{a] "heir necessity and conveni- 
ence to the owner of the land and 
their inconveniences to the owner of 
the way and all the other circum- 
stances affecting either party are to 
be considered in determining whether 
the erection of gates or bars across 
a way is an unreasonable interfer- 
ence with the easement. Jewle_v. 
Clement, 69 N. 133, -39 =A0 582: 

54. U. S.—Brownell v. Dyer, 4 
F. Cas. No. 2,038, 5 Mason 227. 

Conn.—Mineral Springs Mfg. Co. 
v. McCarthy, 67 Conn. 279, 34 A 1043. 

Towa.—Devore v. Ellis, 82 Iowa 
505, 17 NW 740. 

Ky.—Raisor v. Lyons, 172 Ky. 314, 
189 SW 234. 

Me.—Goodale v. Goodale, 107 Me. 
301, 78 A_ 567. 

Mass.—Welch v. Wilcox, 101 Mass. 
162, 100 AmD 118. 

N. H.—Garland v. Furber, 47 N. 
H. 301. 2 ; 

N. C.—Patton v. Western Carolina 
aoe. Co., 101 N. C. 408, 8 SE 

40. 

Utah.—Utah-Idaho Sugar Co. v. 
Stevenson, 34 Utah 184, 185, 97 P 
26 Tquot Cyc]. 

55. Ind.—Boyd v. Bloom, 152 Ind. 
152, 52 NE 751. 

Iowa.—Devore v. Ellis, 
505, 17 NW 740. 

Ky.—Raisor v. Lyons, 172 Ky. 315, 
317, 189 SW 234 [quot Cyc]. 


62 Iowa 


Me.—Goodale v. Goodale, 107 Me. 
$01, 78 A 567. 
op ee H.—Garland v. Furber, 47 N. H. 

Tenn.—Newsom v. Newsom, (Ch. 
A.) 56 SW 29. 

Utah.—Utah-Idaho Sugar Co. v. 


Stevenson, 34 Utah 184, 97 P 26. 
W. Va.—Ailes v. Hallam, 69 W. Va. 
305, 71 SE 273. 
fa] “A free and undisturbed right 
to the use” of a way is not a grant 
of an open way, preventing the grant- 


or from maintaining gates at the ter- | 


d. Fences and Gates—(1) Ways Ac- 
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Owner of | a way without 


maintain gates 


it is expressly 


mini. Boyd v. Bloom, 152 Ind. 152, 
52 NE 751. 
[b] The grant of the “free and 


uninterrupted” use of a way must 
be construed to mean the use of it 
as it then is, subject to such gates 
and bars as are already erected, but 
without other and further impedi- 


ment, Garland v. Furber, 47 N. H 

[c] The grant of a “free right of 
way” through agricultural lands, 
without more, does not imply that 


gates may not reasonably be main- 
tained across the way by the ser- 
vient owner. “Freedom in the use 
of a right of way over farming land 
is not unreasonably interfered with 
or restrained by the use of gates, 
when the grant of the right has no 
provision forbidding them. Why? 
Because the very character of the 
land makes gates essential to the 
proper and reasonable use of the 
way. They are, in other phrase, the 
custom of the business. Certainly in 
speaking of a free right of way 
through a valuable farm, without 
more, the idea of the use of gates is 
implied, by the very character of 
the land and the customs thereunto 
appertaining. As instanced in Jones 
on Basements, sec. 405, a grant of ‘a 
free right of way’ does not imply that 
a gate across the way is an obstruc- 
tion. The conditions to be consid- 
ered, aS we have seen, may in good 
sense prove that a gate across a right 
of way does not a ount to an ob- 
struction.” Collins v. Degler, 74 W. 
Va. 455, 461, 82 SE 265. 

{d] A grant of “the free use, 
right, and privileges” of a passage- 
way does not necessarily mean an 
nee way. Connery v. Brooke, 73 Pa. 


fe] The grant of a way “as now 
laid out,” there being no gate across 
the way at the time of the grant, en- 
titles the grantee to have the way 
kept open. Welch v. Wilcox, 101 
Mass. 162, 100 AmD 113. 

{f]. The grant of a way which is 
bounded on each side by walls or 
fences at the time of the grant will 
be held as intended to remain in that 
condition, and cannot be_ subse- 
quently obstructed by the erection of 
gates by the owner of the land. Dick- 
inson v. Whiting, 141 Mass. 414, 6 
NE 92. 

{g] The grant of a passway in 
general terms over a particular part 
of the grantor’s land does not imply 
a negation of his right to erect gates 
where the way enters and leaves his 


eee. Lurker v. Ross, (Ky.) 121 SW 
647. 
{h] Gate to be kept up except by 


consent of parties.—The owners of 
several parcels of land, through 
which was a private way having a 
gate across it, entered into cove- 
nants, by indenture, for widening 
the way, etc. To the indenture was 
subjoined the following memoran- 
dum: “The gate above mentioned is 
to be kept up, except by the consent 
of the parties.” It was held to be 
the intent of the parties in the mem- 
orandum, that the gate should be 
upheld until, by agreement, it should 
be taken down, and then that it was 
to remain down forever. Fowle v. 
Bigelow, 10 Mass. 379. 

{i] Use of road for all purposes 
of public street—A deed executed by 
a number of adjoining property own- 
ers in a community partially laid 
out in town lots to establish certain 
roads for their common benefit, con- 


way has been used, and occupied.®? 


| 539. 
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The grant of 
any reservation of a right to 
does not necessarily imply that 


the owner of the land may not do so,°* unless 


stipulated that the way shall 


be an open one,°* or it appears from the terms of 
the grant or the circumstances of the case that 
such was the intention of the parties,°> and the 
owner of the servient estate may erect gates,°® 


veying the fee simple title of the 
strips of land constituting the roads 
to two of their number, and securing 
to the grantees and all the other 
parties thereto the right to use the 
roads as a right of way for all pur- 
poses as completely as if they were 
a public street, confers upon all the 
parties thereto and their successors 
in title the right to free and wholly 
unobstructed use of such roads. Ailes 
v. Hallam, 68 W. Va. 305, 71 SE 278. 

{j] To be kept open in same man- 
ner as lane connected therewith.— 
A grant of a right of way provided 
that it should be kept open for the 
common use of the grantor and 
grantee, their heirs and assigns, in 
the same manner as a lane connected 
therewith and leading easterly to the 
highway. The lane in question had 
been kept open and free from ob- 
struction since 1857. It was held that, 
thirty-nine years having passed dur- 
ing which the lane was free from ob- 
struction at the time the right of 
way was given, the parties to the 
deed must be deemed to have in- 
tended such condition to be the “man- 
ner” in which the right of way con- 
veyed should be kept open, and the 
grantor’s successor in title cannot 
place bars in the right of way.- Good- 
ale v. Goodale, 107 Me. 301, 78 A 567. 

{k] Where the grant imposes on 
the grantee the duty of erecting and 
maintaining fences along the sides 
of the way, it will be implied that 
the way is to be kept open. Devore 
v. Ellis, 84 Iowa 505, 17 NW 740. 

[1] Where the way is definitely lo- 
cated at the time of the grant, and 
has always been used without gates, 
it will be implied that the parties in- 
tended that it should remain in this 
condition. Newsom |v. Newsom, 
(Tenn. Ch. A.) 56 SW 29. 

56. Ill.—Truax v. Gregory, 196 Tl. 
83, 68 NE 674; Green v. Goff, 153 Ill. 
534, 39 NE 975 [aff 44 Ill. A. 589], 

Ind.—Boyd v. Bloom, 152 Ind. 152, 
52 NE 1751; Phillips v. Dressler, 122 
Ind. 414, 24 NE 226, 17 AmSR 375; 
cae v. Neal, 40 Ind. A. 575, 82 NB 

Iowa.—Amondson v. Severson, 37 
Iowa 602; Houpes v. Alderson, 22 
Iowa 160. 

Ky.—Raisor v. Lyons, 172 Ky. 315, 
189 SW 234, 235 [quot Cyc]; Maxwell 
v. McAtee, 9 B. Mon. 20, 48 AmD 409. 

Me.—Ames v. Show, 82 Me. 379, 19 
A 856. 

Mass.—Ball v. Allen, 216 Mass. 469, 
103 NE 928, AnnCas1917A 1248; Blais 
v. Clare, 207 Mass. 67, 92 NE 1009; 
Seg v. Devine, 146 Mass. 119, 15 NE 
N. H.—Bean v. Coleman, 44 N. H. 


N. J.—Stevens v. Allen, 29 N. J. L. 
68. [aff 29 N. J. L. 5091. F 
N. Y.—Brill v. Brill, 108 N. Y. 511, 
15 NE 538, 28 NYWklyDig 366. 


Oh.—Gibbons v. Ebding, 70 Oh. St. 
298, 71 NE 720, 101 AmSR 900; Meth- 
odist Protestant Church y. Habry, 7 
Oh. Cir. Ct. 211, 4 Oh. Cir. Dec. 562. 

Pa.—Hartman v. Fick, 167 Pa. 18, 
31 A 342, 46 AmSR 658; Connery v. 
Brooke, 73 Pa. 80; Helwig v. Miller, 
47 Pa. Super. 171; Kohler v. Smith, 3 
Pa. Super. 176, 39 WklyNC 359. 

R. I.—Griffin v. Gilchrist, 29 R. I. 
200, 69 A 683. 

S. C.—Watson v. Hoke, 73 S. C. 361, 
53 SE 537. 

Utah.—Utah-Idaho Sugar Co. Ww 
Stevenson, 34 Utah 184, 97 P 26. 

Wis.—Dyer v. Walker, 99 Wis. 404, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or even bars®*’ across the way, provided they. 


are so located and constructed as not unreason- 
ably to interfere with the right of passage,°* and 
provided also they are necessary for the preserva- 
tion and proper and efficient use of the lands con- 
stituting the servient estate,°® but not otherwise.%° 
And a fortiori where the grant of perpetual 
use of a lane on the grantor’s land made no 
mention of an existing gate, but for ten years the 
grantee did not treat such gate otherwise than as 
a proper accessory to prevent trespassing, and the 
grantor never used it to obstruct the use of the 
grantee or others, nor claimed the right to do so, the 
grantee could not compel its removal by the gran- 
tor.*! Nevertheless in the erection of gates across 
a passway every precaution should be taken against 
interference in an unreasonable manner with the 
beneficial use of the passway.°? Furthermore where 
the consideration of the grant of a way and the situ- 
ation and manner of use of the land indicate an in- 
tent that the grantor should not erect additional 
gates across a passway granted without express res- 
ervation of right to maintain gates, he may not 
erect additional gates.® 

[§ 241] (b) Owner of Dominant Estate. The 
owner of the easement has no right either to build 


75 NW 79; Whaley v. Jarrett, 69 Wis. 15a, 


EASEMENTS 


I.—Griffin v. Gilchrist, 29 R. I. 


[19 CFS.) ST 


fences along the sides of a way®* or to erect gates 
across it.® 

[§ 242] (2) Ways Acquired by Prescription. 
In the case of ways of prescription some of the au- 
thorities hold that since the extent of the right is 
commensurate with, and determined by, the use, the 
owner of the servient estate cannot erect a gate 
across a private way acquired by prescription, 
where no gates were constructed during the time 
necessary to acquire the right of way;°® and the 
mere fact that bars were maintained across a pre- 
seriptive right of way on another person’s land, not 
a party to the action, over which the way ran, does 
not affect plaintiff’s easement over defendant’s 
land, nor give defendant the right to put up bars.®* 
It has been held that, where a gate had been main- 
tained for more than the prescriptive period, the 
owner of the servient tenement has no right to re- 
place the gate with bars, thus making the use of the 
way more onerous.®® On the other hand many de- 
cisions hold that the nature of the easement gained 


_and not the particular use which created the right 


should control, and that a gate may be constructed 
across the way if it is not an unreasonable obstruc- 
tion to the purposes for which the way has been 
used. 


[a] Rule applied.—Where plain-— 


613, 34 NW 727, 2 AmSR 764. 

Eng.—Pettey v. Parsons, [1914] 2 
Ch. 653 [rev [1914] 1 Ch. 704]; Flynn 
v. Harte, [191392 Ir. 322. 

Ont.—Siple v. Blow, 8 Ont. L. 547, 
3 OntWR_ 855, 2 OntWR 258; Clen- 
denan v. Blatchford, 15 Ont. 285. 

{a] The inconvenience of opening 
and closing. gates does not render 
them an _ obstruction inconsistent 
with a reasonable use of the way. 
Houpes v. Alderson, 22 Iowa 160. 

57. Hockersmith v. Glidewell, 
(Ark.) 153 SW 252; Ball v. Allen, 216 
Mass. 469, 103 NE 928, AnnCasi917A 
1248. 

58. Del.—Williamson v. McMon- 
agle, 9 Del. Ch. 380, 385, 83 A 139. 

D. C.—Preston v. Siebert, 21 App. 
405. 

Ind.—Boyd v. Bloom, 152 Ind. 152, 
52 NE 751; Berg v. Neal, 40 Ind. A. 
575, 82 NE 802. 

Ky.—Raisor v. Lyons, 172 Ky. 315, 
189 SW 234, 235 [quot Cyc]. 

Mass.—Ball v. Allen, 216 Mass. 469, 
103 NE 928, AnnCas1917A 1248. 

Pa.—Hartman v. Fick,-167 Pa. 18, 
81 A 342, 46 AmSR 658. 

R. I.— Griffin v. Gilchrist, 29 R. I. 
200, 69 A 683. ~ 

S.-C——Watson vy. Hoke, 73 S. C. 
361, 53 SE 537. : 

Utah.—Utah-Idaho Sugar Co. v. 
Stevenson, 34 Utah 184, 97 P 26. __ 

Wis.—Whaley v. Jarrett, 69 Wis. 
613, 34 NW 727, 2 AmSR 764. 

[a] Reason for rule.—‘‘Every 
gate over a right of way is to a 
greater or less extent an obstruction; 
but if the circumstances are such 
that it constitues no more than a 
reasonable protection to property, 
which all the parties might well be 
supposed to have anticipated when 
the right of way was created, and if 
it is such an obstruction as does not 
unreasonably or in any substantial 
manner interfere with the’use of the 
right of way, a gate should not be 
regarded as an unlawful impediment 
to the owner’s enjoyment. of such 
right of way.” Preston vy. Siebert, 21 
App. (D. C.) 405, 414. _ ‘ 

59. Oak Grove Missionary Baptist 
Church v. Rice, 162 Ky. 525, 172 SW 
927: Bolton v. Murphy, 41 Utah 591, 
127 P 335. 

60. See supra notes 56-59. \ 
61. Thomas y. Vanderslice, (Ala.) 
77 S 376. 

62. Del.—Williamson v. Mc- 
Monagile, 9 Del. Ch. 380, 83 A 139. 

Hawaii—dJones v. Meek, 2 Hawaii 


“N. Y.—Hatcher v. Wasserman, 92 
Misc. 263, 155 NYS 714. 


200, 69 A 683. 

Eng.—Guest v. Milner’s Safes, Ltd., 
29) Disa 59. 

Que.—Barbeau_ v. 
Que. Super. 311. 

{a] Thus (1) the owner of the 
servient tenement is not entitled to 
place a gate across the way in such 
a manner as to materially narrow the 
width of the way. Williamson v. Mc- 
Monagle, 9 Del. Ch. 380, 83 A 139. 
(2) So locked (Jones v. Meeks, 2 
Hawaii 2; Blydenburgh v. Ely, 161 
App. Div. 91, 146 NYS 259; Hatcher v. 
Wasserman, 92 Misc. 263, 155 NYS 
714; Pettey v. Parsons, [1914] 2 Ch. 
653; Barbeau v. McKeown, 51 Que. 
Super. 311), (3) or bolted gates 
across a way constitute an unreason- 
able burden which will not be per- 
mitted (Preston v. Siebert, 21 App. 
(D. C.) 405). (4) The owner of the 
easement cannot be burdened with 
the obligation of carrying a key or 
going to the owner of the servient 
tenement for a key whenever he 
wants to pass over the way. Blyden- 
burgh v. Ely, 161 App. Div. 91, 146 
NYS 259; Hatcher v. Wasserman, 92 
Misc. 263, 155 NYS 714; Guest v. Mil- 
ner’s Safes, Ltd., 28 T. L. R. 59; Bar- 


McKeown, 51 


‘beau v. McKeown, 51 Que. Super. 311. 


63. Raisor v. Lyons, 172 Ky. 315, 
189 SW 234. 

64. Moffitt v. Lytle, 165 Pa. 173, 30 
A 922; Utah-Idaho Sugar Co. v. Stev- 
enson, 34 Utah 184, 97 P 26; Sizer v. 
Quinlan, 82 Wis. 390, 52 NW 590, 33 
AmSR 55, 16 LRA 512. 

{a] In the case of a _ statutory 
right of way it has been held that the 
owner of the way may inclose the 
same by fencing, whenever such fenc- 
ing is necessary to a reasonable en- 
joyment of the way. Harvey v. 
Crane, 85 Mich. 316, 48 NW 582, 12 
LRA 601. 

65. Rowe v. Nally, 81 Md. 367, 32 
A 198; Alexander v. Auten’s Auto 
Hire, 175,N: C. 720, 95 SE 850 (af- 
firmed by evenly divided court); 
Utah-Idaho Sugar Co. v. Stevenson, 
34 Utah 184, 97 P 26. 

66. Ga.—Hill v. Miller, 144 Ga. 404, 
87 SE 385. 

Ind.—Fankboner v. Corder, 127 Ind. 
164, 26 NE 766. ; 

Ky.—Raisor v. Lyons, 172 Ky. 315, 
189 SW 234; Miller v. Pettit, 127 Ky. 
419, 105 SW 892, 32 KyL 337. 

N. J.—Shivers v. Shivers, 32 N. J. 
Bq. 578 [aff 35 N. J. Eq. 566]. 

Utah.—Bolton v. Murphy, 41 Utah 
691, 127 P3365. 

W. Va.—Rogerson v. Shepherd, 33 


tiffs had used a passway from their 
line to a pike along a branch for be- 
tween thirty and forty years, free 
from gates or other obstruction, ex- 
cept at the boundary of plaintiff’s 
land, defendaat, the owner of the way 
and the land adjoining it at the en- 
trance of the pike, could not obstruct 
the way by wates or by placing poles 
in the branch. Miller v. Pettit, 127 
Ky. 419, 105 SW 892, 32 KyL 337. 

[b] A limitation of the rule is that 
gates across a passway which had 
been uninterruptedly used by an ad- 
joining landvwner for more than 
fifteen years, which were erected 
without opposition by the users of 
the way, and had been continued for 
several years, and were necessary to 
protect ‘the inclosure, are rightfully 
maintained. Siraith v. Pennington, 
122 Ky 355, 91 SW 730, 28 KyL 1282, 
8 LRANS 149. ; 

67. Bolton v. Murphy, 41 Utah 591, 
TZ woie Ox 

68. Ball v. Allen, 216 Mass. 469, 
103. NE 928, AnnCasi917A 1248. . 

69. Me.—Ames v. Shaw, 82 Me. 
379; 19 A. 856: 

Oh.—Knobloch v. Hollinger, 9 Oh. 
Cir. Ct. 286, 6 Oh. Cir. Dec. 424 (hold- 
ing that the owner of the servient 
estaté may construct a gate across a. 
way by presvription used for agri- 
cultural purpuses only). 

Pa.—Hartnian v. Fick, 167 Pa. 18, 
381 A 342, 46 AmSR 658. 

Tenn.—Luster v. Garner, 128 Tenn. 
160, 159 SW 604, 48 LRANS 87, Ann 
Cas1914D 76%. 

W. Va.—Mitchell v. Bowman, 74 W. 
Va. 498, 82 SE 330 [dist Rogerson v-. 
Shepherd, 33 W. Va. 307, 10 SE 632]. 

Wis.—Dyer v. Walker, 99 Wis. 404,. 
75 NW 79. 4 

N. B.—Faiirweather v. Robertson, 2: 
N. B. Eq. 412. 

[a] Reasons for rule.—(1) Wheth- 
er acquired by grant or by prescrip- 
tion the owner of the easement of 
way is only entitled to a reasonable 
and usual enjoyment. thereof, and 
the maintenance by the owner of 
the land of a gate across the way 
is not an unreasonable obstruction 
of the way. Dyer v. Walker. 99 Wis. 
404, 75 NW 79. (2) “To hold against 
the right to erect gates would have 
a twofold effect—of rendering more 
difficult the aequirement of such a 
way by adverse user, and of dis- 
couraging the improvement of land, 
a change from woodland, that may be 
nonproductive of profit, into eculti- 
vated fields.’”’ Luster v. Garner, 128 


W. Va. 307, 10 SE 632 [dist Mitchell! Tenn. 160, 163, 159 SW 694, 48 LRANS. 
v. Bowman, 74 W. Va. 498, 82 SE 3301.!87. AnnCas1914D 769. 


988 [19C.J.] 

{§ 243] e. Obstructions to Light, Air, and 
Views.”° In England the test of a cause of action for 
obstruction of ancient lights is whether the obstruc- 
tion complained of amounts to a nuisance, and 
while there had been a conflict of opinion as to what 
obstruction would amount to a nuisance,’? the rule 
now has been definitely settled by a decision of the 
house of lords in which it was held that to constitute 
an actionable obstruction it is not enough that be- 
cause of the obstruction the light is less than be- 
fore;7* there must be a substantial deprivation of 
light—enough to render the occupation of the 
house uncomfortable according to the ordinary no- 
tions of mankind, and in the case of business prem- 
ises to prevent the plaintiff from carrying on his 
business as beneficially as before,”* and this rule has 
been followed and applied in subsequent decisions of 
the English lower courts,’> and reaffirmed in a later 
decision of the house of lords.7* Whether by de- 
privation of light the dominant tenement is sub- 
stantially less comfortable than it was before is es- 
sentially a question of comparison.’” So it has been 
held that the prescriptive right to hight enjoyed by 
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. the dominant tenement is a negative easement over 


the servient tenement considered as a whole;*® that 
the owner of the dominant tenement has no prop- 
erty or right to any particular cones or pencils of 
rays of light coming in any particular direction over 
any particular portion of the servient tenement,‘® 
and that if the total amount of the light is not dim- 
inished by alterations made in the servient tenement 
it is immaterial that the light coming from a par- 
ticular direction is gréatly reduced.®° 

[§ 244] 3. Right to Remove Obstructions. An 
obstruction placed in a private way is a nuisance 
and may be removed by any person having a right 
to use the way,®! provided he can do so without a 
breach of the peace;®* and he cannot be held liable 
for trespass in so doing,®? even though he intends to 
make an unjustifiable use of the way at some future 
time.®4 These rules are of course applicable whether 
the way is acquired by grant or prescription.®® The 
fact that the owner of the dominant tenement never 
owned the fee to any part of the land included in 
the way does not affect his right to keep it free 


{b] Rule applied.—A way from a 
public road to a farm over interven- 
ing agricultural roads, acquired by 
prescription while the servient lands 
were uninclosed, may be subjected to 
gates when the owners of the ser- 
vient land find it desirable to inclose 
them for ordinary use. Mitchell v. 
Bowman, 74 W. Va. 498, 82 SE 330. 

70. Cross references: 

Pak ey oe by prescription see supra 

ae Ge ne as affecting see supra 
8 

Hxtent of right acquired by prescrip- 

tion see supra § 207. 

71. Joily v. Kine, {1907] A. C. 13 
Ambler v. Gordon, [1905] 1K. Bi 4h7: 
te v. Robson, L. R. 41 Indian A! 

{a] The rule of English decisions 
in respect of the obstruction of ancient 
lights is still as it has always been 
a question of nuisance or no nui- 
sance. Colls v. Home, etc., Stores, 
Ltd., [1904] A. C. 179. To same effect 
Higgins v. Betts, [1905] 2 Ch. 210; 
Fishmongers’ Co. v. East India Co., 
1 Dick. 163, 21 Reprint 232. 

72. Former conflict.—(1) Some 
decisions have taken the extreme 
view that the prescriptive right to 
light and air is a right to a contin- 
uance of the whole, or substantially 
the whole, amount of light which has 
come through the windows during a 
period of twenty years. See supra 
§ 207. Neeessarily according to this 
view any obstructions which deprive 
the owner of the servient tenement of 
a substantial part of the light would 
amount to an actionable nuisance, 
even though a fair amount of light 
for ordinary purposes was left. See 
supra § 207 note 19. See also Hig- 
gins v. Betts, [1905] 2° Ch. 210, 275 
(“For many years the tendency of 
the Courts had been to measure the 
nuisance by the amount taken from 
the light acquired and not to con- 
sider whether the amount left was 
sufficient for the reasonable comfort 
_ of the house according to ordinary 

requirements. If a man had a house 
with unusually excellent lights, it 
was treated as a nuisance if he was 
deprived of a substantial part of it, 
even though a fair amount for 
ordinary purposes was left’). (2) 
Other decisions held in effect that it 
is not sufficient to constitute an ille- 
#al obstruction that the owner of the 
dominant tenement has less light 
than he had before, but that the 
diminution of light and air which the 
law recognizes as the ground of an 
action against a party who builds 
near unother’s premises is such as 
really makes them to a sensible de- 
gree less fit for the purposes of busi- 
ness or occupation. Kelk v. Pear- 


son, L. R. 6 Ch. 809, 3 ERC 48; Wells] Home, ete., Stores, Ltd., [1904] A. 
v. Ody, 7 C. & P. 410, 32 ECL 681, 1]|C. 179, 184; David v. Marrable, 
M. & W. 452, 150 Reprint 512; Par-| [1913] 2 Ch. 421. 

ker v. Smith, 5 C. & P. 438, 24 HCL 79. Davis v. Marrable, [1913] 2 
644; Back v. Stacey, 2 C. & P. 465,]Ch. 421. 

12 BCL: 677. 80. Davis v. Marrable, [1913] 2 

73. Colls v. Home, etc., Stores,| Ch. 421. 
Ltd., [1904] A. C. 179 [rev (1902) 1 81. Conn.—Blanchard v. Maxson, 


Ch. 302, and overr Warren v. Brown, 
(1902) WK BOLI. 

74. Colls v. Home, etc., Stores, 
Ltd., [1904]. A. C. 179 [rev (1902) if 
Ch. 302, and overr Warren v. Brown, 
(1902) 1 K. B. 15]. 

75. Higgins v. Betts, [1905] 2 Ch. 
210 (in considering whether an ob- 
struction to ancient lights amounts 
to an actionable nuisance, the test 
is not whether so much light has 
been taken as materially to lessen 
the enjoyment and use of the house 
that its owner: previously had, but 
whether so much is left as is enough 
for the comfortable use and enjoy- 
ment of the house according to the 
ordinary requirements of mankind). 

76, Kine -v.. Jolly, [1907], Ay Ct 
{aff (1905) 1 Ch. 480] (in the appli- 
cation of the rule laid down in Colls’ 
case to the facts of this case, the 
decision was affirmed because the 
court was evenly divided, part of the 
judges holding that it was impos- 
sible to reconcile the decision of the 
lower court with the Collis’ ease, 
whien decision was as follows: In 
an action by the owner of a dwelling 


house for obstruction of the_ light’ 


to one of the rooms in the house, 
Kekewich, J., found that the room 
had been exceptionally well lighted, 
and still was well lighted, and that 
there was sufficient light to enable 
it to be used for the purposes for 
which it was designed, but that there 
had been a large obstruction of light 
by the erection of defendant’s house, 
and a large interference with the 
cheerfulness of plaintiff’s room, so 
that the character of the room had 
been altered, and it had lost charms 
and advantages, and that the obstruc- 
tion of the ‘light had caused a sub- 
stantial depreciation in the letting 
value of plaintiff’s house; and it was 
held, by Vaughan Williams, L. & 
and Cozens-Hardy, L. J., [dissentiente 
Romer. L. J.J], on these findings, that 
an actionable nuisance had been com- 
mitted). 

77. Kelk v. Pearson, lL. R. 6 Ch: 
809, 3 ERC 48 (it is not feasible or 
even possible for the court to say 
that there is a certain quantity of 
light which a man is entitled to and 
which is sufficient for him, and that 
the question is whether he has been 
deprived of that quantity of light). 
To same effect Kine v. ony [1905] 
PP Ch:'480>Laft [1907] carne) Aine 

78. Lord MAcuaM atteoth in Colls v. 


84 Conn. 429, 80 A 206; Greist v. Am- 
rhyn, 80 Conn. 280, 68 A 521. 
Ill.—Schmidt v. Brown, 226 Il}. 
590, 80 NE 1071, 117 AmSR 261, 11 
LRANS 457. 
pane .—Downey v. Urton, 10 Ky. Op. 
La.—Patout v. Lewis, 51 La. Ann. 
210, 25 S 134 
Me.—Morgan v. Boyes, 65 Me. 124. 
Mass,—O’Brien v. Murphy, 189 
Mass. 353, 75 NE 700; Dickinson v. 
Whiting, 141 Mass. 414, 6 NE 92; Gor- 
don v. Taunton, 126 Mass. 349. 
Nebr._Keplinger v. Woolsey, 93 
he 1008. 
J.—Freeman v. Sayre, 48 N. J. 
L. a 2 A 650. 
N. Y.—McMillan v. Cronin, 75 N. 
Y. 474 [aff 138 Hun 68]; Morse v. 
She ee 129 App. Div. 835, 114 NYS 


Pa.—Urich v. Reber, 17 A 9. 

N. S.—McLennan v. Hutchins, 50 
N. S. 358. 

{a] Thus (1) the act of a land- 
owner in obstructing by a fence the 
use of a way existing in favor of an 
adjoining landowner over the. for- 
mer’s land is unjustifiable, and the 
removal of the fence by the adjoin- 
ing owner within the limits of the 
way is not wrongful. O’Brien v. 
Murphy, 189 Mass. 353, 75 NE 700. 
(2) Where a right of way across the 
land of another was obstructed by 
placing gates across it and locking 
the same, and the gates were not 
opened upon notice to do so, the own- 
ers of the way were entitied to re- 
move the same. Schmidt v. Brown, 
226 Ill. 590, 80 NE 1071, 117 AmSR 
224, 10 LRANS 114. 

[b] A tenant having the use of a 
right of way may remove obstruc- 
tions therefrom. Blanchard v. .Max- 
son, 84 Conn. 429, 80 A 206. 

[ec] A person using the way by 
permission of the owner of the land 
may remove an obstruction placed in 
the way by the grantee of the ease- 


ment. Morgan v. Boyes, 65 Me. 124. 
82. McEwan v. Baker, 98 Ill. A. 
271; Patout v. Lewis, 51 La. Ann. 


210, 25 S 134. 

83. Downey v. Urton, 10 Ky. Op. 
143: Hayes v. Di Vito, 141 Mass. 233, 
4 NE 828. 

84 Hayes v. Di Vito, 141 Mass. 
233, 4 NE 828. 
ie McMillan v. Cronin, 75 N. Y. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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from obstruction.®® He may also remove any 
natural obstructions existing in or along the way 
which interfere with its use for the purposes for 
which it was granted.87 Where the owner of the 
land has covenanted to keep the way open the 
grantee need not in ease of an obstruction resort 
to an action for a breach of the covenant, but may 
himself remove the obstruction.8® In removing ob- 
structions the owner of the dominant tenement 
must do no unnecessary damage.®?  . 

[§ 245] 4. License to Obstruct Easement. A 
general parol license by the owner of the dominant 
tenement to obstruct an easement, when executed by, 
the owner of the servient tenement upon his own 
land, becomes irrrevocable.%° 

[§ 246] G. Actions—l. Rights of Action—a. 
By Owner of Easement. The owner of an easement 
whose right has been invaded and injured or des- 
troyed has a right of action therefor.°t Furthermore 
any violation of the rights of thé owner of an ease- 
ment is actionable, whether any actual damage has 
resulted therefrom or not, for since the wrongful 
acts if continued might establish an adverse right 
the law will presume that he has been damaged.°*? 
A right of action exists as against a mere stranger 
who uses or intrudes upon the easement, for as to 
such persons the rights of the owner of the easement, 
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passway, that gives him the right to 
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are exclusive.°? The owner of the servient estate 
may use his property, including the easement itself, 
in any manner consistent with the rights of the other 
party ;°* but any use of a character adverse to that 
of the owner of the easement is actionable without 
proof of special damage.®® The owner of the servi- 
ent estate also has the right to obstruct the unau- 
thorized extension of an easement, and if in so doing 
he obstructs the whole he is not liable unless the 
unauthorized extension might have been obstructed 
without interfering with the original right.°° 

[§ 247] b. By Owner of Servient Estate. One 
having an easement in another’s land is bound to 
use it in such a manner as not to injure the rights of 
the owner of the servient tenement.®°7 If the owner 
of an easement exceeds his rights either in the man- 
ner or the extent of its use,®® or if he enters upon®? 
or uses? the land of the servient estate for any un- 
authorized purposes, he is guilty of a trespass and 
the servient owner may maintain such action, al- 
though no actual damages have been sustained by 
him.? ; 

Equitable relief. It seems that, where an actual 
exercise of an easement for a right of way shows 
that the servient estate suffers unnecessarily great or 
irreparable injury, equity may in a proper proceed- 


efit of the easement is: actionable. 


86. Blanchard v. Maxson, 84 Conn. 
429, 80 A 206. 

87. Sargent v. Hubbard, 102 Mass. 
380. But see O’Shaughnessey v. 
O’Rourke, 36 Misc. 518, 73 NYS 1070 
(holding that the owner of a way is 
not justified in cutting down trees 
which obstruct the way without first 
requesting the owner of the servient 
estate to have them removed). 

88. Quintard v. Bishop, 29 Conn. 
866 (holding further that it is not 
necessary that he should be using the 
way at the time the obstruction is 
removed). 

89. Schmidt v. Brown, 226 Ill. 590, 
oe 1071, 117 AmMSR 261, 11 LRANS 
90. Brookline v. Loring, 229 Mass. 
485, 118 NE 981; Boston, etc., R. 
Corp. v. Doherty, 154 Mass. 314, 28 


NE 277. ‘ 

91. Il1—D. M. Goodwillie Co. v. 
Commonwealth Electric Co., 241 I11. 
42, 89 NE 272. 

Ky.—Salmon v. Martin, 156 Ky. 
309, 160 SW 1058; Big Sandy R. Co. 
Vv. Bays, 102) SW 302) 31 Kyl 288; 
Zook v. Illinois Cent. R. Co., 80 SW 
211, 25 KyL 2194. 

Mass.—Morgan v. Moore, 3 Gray 
sree Hancock v. Wentworth, 5 Metc. 


Mo.—Stilwell v. St. Louis, etc., R. 
Co., 39 Mo. A. 221. 

N. Y.—Herman v. Roberts, 119 N. 
Y. 37, 23 NE 442, 16 AmSR 800, 7 
LRA 226; Wilson v. Ford, 148 App. 
Div. 307, 1383 NYS 338 [rev on other 
grounds 209 N. Y. 186, 101. NE 614]; 
Smith, etc., Carpet Co. v. Ball, 143 
App. Div. 83, 137 NYS 974. 

[a] Thus (1) where complainant’s 
ancestor had used a passway for 
more than fifteen years as appur- 
tenant to certain land on which he 
lived before the entry of defendant 
railroad company thereon, complain- 
ants were entitled to recover dam- 
ages against the railroad company 
for obstructing the passway by its 
embankment. Bie Sandy R. Co. v. 
Bays, 102 SW 302, 31 KyL 288. (2) 
One whose ingress and egress to the 
highway is interfered with by the 
obstruction of a passway, it appear- 
ing that it was appurtenant to his 
land, has such an interest that he is 
entitled to enjoin the obstruction. 
Salmon v. Martin, 156 Ky. 309, 313, 
160 SW 1058 (“It is the special injury 
inflicted upon the plaintiff by the 
obstruction of a passway which is 
appurtenant to his farm, and not the 
manner in which he acquired the 


enjoin the obstruction”). “y 

{b] The sale of the dominant es- 
tate pending an action for damages 
for the obstruction of an easement 
appurtenant thereto does not affect 
plaintiff's right of aotion for the 
damages actually sustained by him. 
Stilwell v. St. Louis, etc., R. Co., 39 
Mo. A. 221. 

“The right to a fee, and the right 
to an easement in the same estate, 
are rights independent of each other, 
and may well subsist together, when 
vested in different persons. Hach can 
maintain an action to vindicate and 
establish his right; the former to pro- 
tect and enforce his seizin of the fee; 
the latter to prevent a disturbance 
of his easement.” Morgan v. Moore, 
3 Gray (Mass.) 319, 322. To same ef- 
fect Hancock v. Wentworth, 5 Metce. 
(Mass.) 446. 

Rae Me.—Tuttle v. Walker, 46 Me, 

N. Y.—Weeks v. New York, etc., R. 
Cor ON. o.. 2905.71.00) NIB vo: 

Pa.—Schmoele v. Betz, 212 Pa. 32, 
61 A 525, 108 AmSR 845. 

Vt.—Collins v. St. Peters, 65 Vt. 
618, 27 A 425. 

Eng.—Harrop v. Hirst, L. R. 4 
Exch. 48, 1 ERC 547; Bower v. Hill, 
1_ Bing. N. Cais.-549) 27 BBCi 759, 131 
Reprint 1229. 

Ont.—Plumb v. McGannon, 32 U. 
Cre! BS) 

Que.—Labounte v. Carrier, 20 Que. 
K. B. 280. 

[a] Obstruction of way.—An ac- 
tion will lie for an obstruction of a 
private way without proof of actual 


gamece Tuttle v. Walker, 46 Me. 
93. Williams v. Hsling, 4 Pa. 486, 


45 AmD 710 (the grant of a way is 
exclusive, at least as to strangers, 
and also intrusion into .the enjoy- 
ment of an exclusive right subjects 
the wrongful participant to an action 
by the owner of it). See also Her- 
man v. Roberts, 119 N. Y. 37, 23 NE 
442, 16 AmSR 800, 7 LRA 226 (the 
owner of the easement is entitled to 
exclude strangers from itS use). But 
see supra § 224. 

See supra 8§ 225, 226 


95. Tuttle v. Walker, 46 Me. 280: 
United New Jersey R., ete, Co. v. 
Crucible Steel Co., 85 POL. re 


95 A 243 [aff 86 N. J. Eq. 258 mem, 
98 A 1087 mem]; Southern -R. Co. v. 
Beaudrot, 63 S. C. 266, 41 SE 299, 
[a] Any unauthorized act by the 
owner of the servient estate which 
tends to deprive plaintiff of the ben- 


Richardson v. International Pottery 
Coil, 63 N. J. L248, 43 A 692. 

{b] If the servient owner causes 
others to obstruct a way by building 
a mill so close to the way that the 
teams of customers who are there 
with his knowledge and consent block 
up the way, it becomes his personal 
act and he is liable to the owner of 
the easement for the damages sus- 
tained. Dennis vy. Sipperly, 17 Hun 
CN’ -Y¥5)i69: 

96, \;Biliottsav,, Rhett..39" Sy Cayn- 
405, 57 AmD 750. 

97. Kaler v. Beaman, 49 Me. 207, 
and supra § 225. 

Beet Me.—Kaler v. Beaman, 49 Me. 
tees en CRY, v. Vose, 3 Allen 


N. Y.—wWilson v. Ford, 148 App. 
Div. 307, 1833 NYS 33 [rev on other 
grounds 209 N. Y. 186, 102 NE 614}. 

N. C.—Haies v. Atlantic Coast Line 
RiCo., AT2ZeN CG: 1045. 901SB aa, 

Va.—Watts v. C. I. Johnson, etce., 
Real Est. Corp. 105 Va. 519, 524, 54 
SE 317 [quot Cyc]. 

[a] Where the extent of the right 
is expressly limited the grantee is 
liable in damages for any injury due 
to a further use of the right than is 
authorized by the terms of the grant. 
Ridgway v. Vose, 3 Alien (Mass.) 180. 

99. Dixon v. Clow,’24 Wend. (N. 
Y.) 188; Watts v. C. I. Johnson, etc., 
Real Est. Corp., 105 Va. 519, 524, 54 
SE 317 [quot Cyc]. 

1. Appleton v. Fullerton, 1 Gray 
(Mass.) 186; Ganley v. Looney, 14 
Allen (Mass.) 40; Watts v. C. I. John- 
son, etc., Real Est. Corp., 105 Va. 519, 
524, 54 SH 317 [quot Cye]. 

2. Appleton v. Fullerton, 1 Gray 
(Mass.) 186 (misuser of right of 
way); Dixon v. Clow, 24 Wend. (N. 
Y.) 188 (under a deed to the owner 
of a lot adjoining the one owned by 
the grantor, conveying a part of the 
grantor’s lot between a _ building 
thereon and the lot of the grantee, 
with privilege to build on the tract 
conveyed or on the grantee’s lot, and 
to join the building to the lower side 
wall of the building on the grantor’s 
lot, and to pierce the walls of the 
latter and insert timbers therein so 
as to have a convenient alley to be 
used in common by the grantor and 
grantee, where parties claiming un- 
der the grantor built a brick wall at 
the opening into the alley, but had 
windows facing the alley and a sewer 
beneath it. they did not lose their 
rights to the alley by abandonment). 


990 [19 C.J.] 


ing make such changes in the manner of the exercise 
of the easement as will conserve his estate, and pro- 
tect the owner of the easement at the same time.® 
Injunction. While there is authority apparently, 
to the contrary,* it has been held that a user in 
excess of, or different from, that to which the owner 
of the dominant tenement has acquired a right may 
be enjoined,® especially where the excessive user is 
continuous and repeated under a claim of owner- 
ship. An authorized and unauthorized use may be 
so intermingled as to justify enjoining any use until 
the circumstances have so changed that the author- 
ized use may be permitted without affording oppot- 
tunity for the unauthorized use which it would be 
difficult to discover or prove.” 
[§ 248] 2. Conditions Precedent—a. In Gen- 
eral. Under the general rule* any condition prece- 
dent to plaintiff’s right to maintain his action must 
be performed or complied with.® 
[§ 249] b. Notice to Remove Obstruction. 
Crdinarily a demand for the removal of an obstruc- 
tion erected by the owner of the servient estate is 
not necessary to give plaintiff a right of action.?° 
However, notice has been held necessary where the 
easement is granted for a special purpose which re- 
quires only an occasional use, in which case no ac- 
tion will le until after a reasonable notice to have 
the obstruction removed,!! or where the servient 
owner is not the original creator of the obstruction.” 
[§ 250] 38. Defenses. After a right of action 
for obstructing an easement has once accrued, an 
offer on the part of defendant to remove the obstrue- 
tion,!® or an agreement on the part of the plaintiff 
that the obstruction may remain for a certain time," 


3. Brown v. Ratliff, 21 Cal. A. 282,;209 N. 


131 P 769. s lough v. Broad Exch. Co., b 
4. Berryman v. Fast Hoquiam | Div. 566, 92 NYS 533 [aff 184 N. Y. 

Boom, etc., Co., 68 Wash. 657, 124|/592 mem, 77 NE 1191 mem]. 

P 130 (damages occasioned by the 8. See Actions § 72. 

negligent use of an easement ac- 9. Elliott v. 

quired by prescription are recover-| 405, 57 AmD 750. 


able in an action for that purpose, but fal 
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Y. 186, 102 NE 614]; McCul- 


Rhett; 39) St Cr oT. 


Removal of obstructions on 


“[§§ 247-250 


is no defense to an action for the damages sustained 
prior to such offer or agreement. So the fact that 
there is another road which plaintiff might use is 
no defense to an action for obstructing a way to 
which he is entitled;+° and where the construction 
of a railroad obstructs a private way the fact that 
the company provided the best crossing possible 
under the circumstances is no defense to an action 
for the: damages actually sustained.1® It has simi- 
larly been held that a right of action for obstruction 
of an easement consisting of a right to drain land 
through an ancient watercourse is not barred by a 
subsequent construction of-a common sewer by the 
city, although plaintiff’s land is thereby as effectu- 
ally drained;!7 but it may affect the amount re- 
coverable.1§ 

Coverture is no defense to an action against a 
married woman who is the owner of the servient 
estate for obstructing an easement thereon.’ 

Impossibility of user. The owner of the servient 
tenement cannot close a passway merely because he 
thinks the owner of the passway cannot use it for 
the purpose reserved.?° 

Laches. Delay in bringing suit for the removal. 
of an obstruction does not necessarily operate as a 
defense by way of estoppel.?+ 

Plaintiff’s failure to comply with lease in all re- 
spects may not prevent him from securing an in- 
junction to restrain his tenant from assuming full 
control of a doorway, partial control of which is 
essential to the proper performance of the land- 
lord’s contractual duties to his tenants.?? 

Plaintiff’s obscuration of his own lights to some 
extent will not deprive him of the right to an in- 
[cit Cyc]; Manbeck v. Jones, 190 Pa. 
171, 42 A 536. 

16. Autenrieth v. St. Louis, etc., 
R. Co., 36 Mo. A. 254, 

17. Hastings v. Livermore, 7 Gray 
(Mass.) 194, 


18. Hastings v. Livermore, 7 Gray 
(Mass.) 194, 196 (“If the plaintiff has 


101 App 


injunction will not issue to restrain 
the use of the easement). 
4 N. Y.—McCullough v. Broad 
Exch. Co., 101 App. Div. 566, 92 NYS 
533 [aff 184 N. Y. 592 mem, 77 NE 
sg aps men 


—Hales v. Atlantic Coast 
Line he “Co., 172 N. C. 104, 90 SE 11. 
Pa: Helwig v. Miller, 47 Pa. Super. 


ANG (ate 
R. I.—Griffin v. Gilchrist, 29 R. I. 
200, 69 A. 683 
Eng.—Milner’s Safe Co., Ltd. 
saat Northern R. Co., [1907] 1 ch. 


[a] Thus a railroad, although a 
public service corporation, extending 
its siding over plaintiffs lot under, 
and by virtue of, a contract grant- 
ing a right of way therefor to the 
owners of other lots, for specified 
private purposes, will be enjoined 
from making an additional and ex- 
eessive use of the track. Hales v. 
Atlantie Coast Line R. Co., 172 N. C. 
104, 90 NE 11. 

[b] Use of gates.—(1) Where the 
owner of the servient tenement erects 
gates across a passway which do not 
unreasonably obstruct the rights of 
the owner of the dominant tenement 
the latter may be enjoined from 
leaving the gates unclosed (Helwig 
v. Miller, 47 Pa. Super. 171; Griffin 
v. Gilchrist, 29 R. I. 200, 69 A 683), 
(2) or from interfering in any man- 
ner with the gates except in their 
reasonable use for the purpose of in- 
gress and egress between the pass- 
way and the highway (Griffin v. Gil- 
christ, supra). 


6. Hales v. Atlantic Coast Line R. 
Co., 172 N. C. 104. 90 SE 11. 
7, Wilson v. Ford, 148 App. Div. 


307, 133 NYS 33 [rev on other grounds 


plaintiff’s property.— Where there are 
obstructions on plaintiff’s property 
without the removal of which nothing 
that defendant could lawfully be re- 
quired to do would restore the en- 
joyment of the easement, plaintiff in 
order to maintain his action must 
either remove the obstructions or 
show his readiness to do so. Elliott 
v. Rhett, 39 S. C. L. 405, 57 AmD 750. 

10. Webb v. Jones, 163 Ala. 637, 
50 S 887; Collins v. St. Peters, 65 Vt. 
618, 27 A 425. 

fa] . Tllustration.—Where defend- 
ants had erected a wire fence along 
the entire line between the dominant 
and servient estates, thereby pre- 
venting all use of a right of way by 
complainants: and their tenant, and 
had notified the tenant that they 
denied his right to use the way and 
would prevent such use in the future, 
a demand that defendants open the 
way was not essential to the main- 
tenance of a suit by complainants to 
enforce their easement. On _ these 
facts it would seem that a demand 
for an open way would be useless, 
and the rights are just what they 
would be, had the making and re- 
fusal of such demand been alleged. 
Webb v. Jones, 163 Ala. 637, 50 S 887. 

li. Mansfield v. Shepard, 134 Mass. 
520; Phipps v. Johnson, 99 Mass. 26; 
Hill v. Haskins, 8 Pick. (Mass.) 83; 
Doane v. Badger, 12 Mass. 65. 

12, »Dlott! ws Rhett, 39..S. Cia, 
405, 57 AmD 750. 


Pens McTavish v. Carroll, 13 Md. 
“14, Collins v. St. Peters, 65 Vt. 
618, 27 A 425. 

15. Lexington, etc., R. Co. v. Har- 


gis, 180 Ky. 636, 203 SW 525, 527 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a right to the easement. which he 
claims in the land of the defendants, 
they cannot disturb him in its en- 
joyment, or deprive him of its use, 
because it is not essential to the 
beneficial occupation of his own land, 
or because he has other means of 
draining it, equally or even more effi- 
cacious and convenient than that fur- 
nished by the ancient watercourse 
through the estate of the defendants. 
It may be a good ground for claim- 
ing a reduction of damages; but it 
does not constitute a good bar to an 
action for a violation of his right’’). 


er} Hart v. uw.entel, 26 PittsbLegJ 
a. ; 
20. Osceola Presb. Church vy. Har- 


ken, 177 Iowa 195, 158 NW 692 (the 
owner of the passway, if he cannot 
use it for the purpose reserved with- 
out committing a trespass, is never- 
theless entitled to use it for other 
purposes of passage which do not in- 
volve commission of a trespass). 

21. Loneton v. Stedman, 182 Mich. 
405, 148 NW 738 (as where there is 
nothing to indicate that the delay 
was relied on by defendants or their 
grantors, or that any act was done 
by them upon the strength of such 
delay or that by reason thereof de- 
fendants will be compelled to forego 
or alter what they or their grantors 
had done, and where the encroach- 
ment was committed without the 
knowledge of complainant who from 
the time he became aware of it re- 
peatedly insisted on his rights). 

22. Mancuso v. Baltimore City 
Riddlemoser Co., 117 Md. 53, 82 A 
1051, AnnCas1914A 84 (doorway abso- 
lutely essential to the proper per- 
formance by a landlord of its con- 
tractual duty to its tenants to supply 
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junetion restraining another from still further ob- 
structing them.?* 

Power of owner of easement to avoid injury. In 
a suit to restrain the obstruction of plaintiff’s lights 
it is no defense that plaintiff may avoid the injury 
by making his windows larger or by making other 
arrangements to secure a sufficient amount of light 
and air.?4 

Practical abandonment of way. Although the 
owner of a right of way on defendant’s land has 
practically abandoned the way, using it very infre- 
‘quently, that is no defense to his action for obstruct- 
ing the way granted by deed.?® 

Providing another way. It is no objection to re- 
lief by injunction that the party causing the obstrue- 
tion has provided or offered to provide another right 
of way nearly but not quite as convenient as the 
one obstructed.?° 

Recovery and collection of a judgment for ob- 
structing an easement is a bar to any other recovery 
for the same obstruction during the same period.?* 

Revocable license to use way over land of another. 
If the way obstructed is the only one to which plain- 
tiff has a right by grant or prescription, he is en- 
titled to equitable relief, although he might by re- 
vocable license use another circuitous and inecon- 
venient route over the land of other persons.?8 

Temporary acquiescence. Where, by an agree- 
ment creating an easement in the use of a switeh 
track, the dominant estate has no right to construct 
a track to meet the switch track, north of a certain 
point, the fact that the servient estate made no ob. 
jection until suit was brought to protect their rights 
will not be a bar to asserting the rights under the 
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agreement, the statutory period of limitation not 
having expired.?9 

That a way has been wrongfully invaded by 
others in another portion thereof is not a defense to 
a suit to confirm it against an invading landowner 
and restrain him from obstructing the way.®° 

Unauthorized use. The fact that the owner of an 
easement of way makes an unauthorized use of it,?+ 
even though such use amounts to a nuisance,®? does 
not give the owner of the servient tenement the 
right to obstruct the way. 

Usage or custom does not justify the owner of 
the servient tenement in maintaining a door at the 
entrance of a stairway which the owner of the dom- 
inant tenement is entitled to use, where the main- 
tenance of the door would interfere with the con- 
venient use of the stairway.*? 

[§ 251] 4. Jurisdiction. The local practice and 
statutes govern the jurisdiction of courts in actions 
involving easements.** A justice of the peace has 
no jurisdiction of an action for the obstruction or 
disturbance of an easement, where the controversy 
involves plaintiff’s title to the right.2° But where 
the existence of the easement is not in dispute, and 
the action is merely to recover damages for an injury 
thereto, it may be brought in a court having no jur- 
isdiction of actions for. the recovery of land.36 

[§ 252] 5. Nature and Form of Action—a. At 
Law. The owner of an easement, upon interference 
therewith by the owner of the servient estate, may 
proceed by action at law for damages.?7 The proper 
remedy for the injury or disturbance of an easement 
is an action on the case,** and not trespass? or eject- 
ment.*° Where, however, the easement is appurten- 


them with heat and elecric current 
for the purposes of their diversified 
enterprises). 

23. Staizght=v. ‘Burn, i: RR. 5 Ch. 
163; Arcedeckne v, Kelk, 2 Giffard 
683, 66 Reprint 286; Baxter v. Bower, 
44 L, J.Ch. 625. 

24. Clawson v. Primrose, 4 Del. 
Ch. 643; Dent v. Auction Mart Co., L. 
Rea Eq. 238. See also Dyers’ Co. v. 
King, L. R. 9 Eq. 438 (holding that 
the fact that plaintiff, by reason of 
clearances made in the neighborhood 
by other parties shortly before the 
construction of defendant’s building 
acquired more light than defendant's 
building could obstruct does not take 
away or diminish the right of plaintiff 
to have his light and air unobstructed 
by defendant’s building). 

25. Hatcher v. Wasserman, 92 
Misc. 263, 155 NYS 714. 

26. Robbins v. Archer, 147 Iowa 
743, 126 NW 9386; Resolme vy. Lazo, 
27 Philippine 416. 

27. Rogers v. Stewart, 5 Vt. 215, 
26 AmD 296. 

28. ey, vou Caples, 17 Md. £79. 
29. M. Goodwillie Co. v. Com 
ocean Blectric Co., 241 Mil. 49, 

89 NE 272. 

30. Berkey, etc., Furniture Co. v. 
Valley City Milling Co., 194 Mich. 
234, 160 NW 648. 

31. Citizens’ Electric Co. v. Davis, 
44 Pa. Super. 138. 

Poor Rieger v. Stoudt, 39 Pa. Super. 

33. Gardner v. San naa Valley 
Bank, 7 Cal. A. 106. 93 a 00. 

384 See Courts 15 C. J. p 693. 

{a] In Georgia (1) the statute 
giving the ordinary jurisdiction to 
try summarily the question of re- 
moving obstructions to private way 
is confined to cases of private ways 
which arise by prescriptive right. 
acquired by seven years or longer, of 
possession or user of the same. Hol- 
laway -v. Birdsong, 139 Ga. 316. 77 SE 
146; Brown v. Marshall, 63 Ga. 657. 
(2) Ffowever, in proceedings to re- 
quire the removal of obstructions 
from a prescriptive right of way, the 
fact that defendant held under a deed 
from a third person which recited 


[19 C. J.—63] 


that the way was reserved does not 
deprive the ordinary of jurisdiction. 
Belcher v. Kelly, 143 Ga. 525, 85 SE 
696. (3) The ordinary of peters 
county has jurisdiction of a 
ceeding under Civ. Code (1910) § Bs, 
to remove obstructions from an al- 
leged private way existing by pre- 
scription over the land of another 
within the limits of the town of Dar- 
ien. Johnson v. Sams, 136 Ga. 448, 
71 SE 891; Duggan v. Cox, 78 Ga. 158, 
1 SH 428. 

[b] In Kentucky jurisdiction of a 
circuit court to entertain a suit to 
enjoin an obstruction of a way is not 
affected by an organic provision giv- 
ing courts jurisdiction to open by 
condemnation a private way Dam- 
ron v. Damron, 119 Ky. 808, 84 SW 
747, 27 KyL 272. 


Bhan Osborne v. Butcher, 26 N. J. L. 
36. Gulf, ete., R. Co. v. Graves, 
I Nex VAM Civ. e@as.§ Dior 
87. Richardson v. Pond, 15 Gray 
(Mass.) 387; Brier v. State Exch. 


Bank, 225 Mo. 673. 125 SW 469; First 
Baptist Soc. v. Wetherell, 34 R. I. 
155, 82 A 1061; Jordeson v. Sutton, 
ete.. Gas’ Co., [18981 2\-Ch. 614 ‘[aff 
[1899] 2 Ch. 217]; Wells v. Ody, 7 C. 
& P. 410, 32 ECL 686,1 M. & W. 452, 
150 Reprint 512. 

38. Conn.—Wetmore v. Robinson, 
2 Conn. 529. 

Ga.—Bale v. Todd, 123 Ga. 99, 103, 
50 SE 990 [quot Cyé]. 

Ind.—Baer v. Martin, 8 Blackf. 317; 
panae v. Bliss, 5/Blackf. 35, 32 ‘AmD 


Me.—MclIntire v. Lauckner, 108 Me. 
443, 81 A 784; Tibbetts v. Penley, 83 
Me. 118, 21 A 838; Tuttle v. Walker, 
46 Me. 280. 

Md.—Shafer v. Smith, 7 Harr. & 
J. 67: Wright v. Freeman, 5 Harr. & 


J. 467 
v. Suffolk Mfg. Co., 


Mass.—Bowers 
4 Cush. 832; Cushing v. Adams, 18 
ING EL: 


Pick. 110. 
N. H.—Carleton v. Cate, 56 
130: Smith v. Wiggin, 48 N. H. 105. 
N. J.—Goldman v. Beach Front 
Realty Coy ss Ne de Eo Te 83 AS TET. 
778 [cit Cyc]; Osborne v. Butcher, 26 


N. RE L. 308. 
. Y.—Kurkel v. Haley, 47 HowPr 
15) “Beach v. Child, 13 Wend. 348 
[afc 22 Wend. 558]; Lambert v. Hoke, 
14 Johns. 383. 
Pa.—Shroder v. Brenneman, 23 Pa. 


348; Greenwalt v. Horner, 6 Sere. & 
R. 74 Jones v. Park, 10 Phila. 165. 
Ti. 422, 


Vt.—Wilson v. Wilson, 2 Vt. 68. 

Eng.—Allen v. Ormond, 8 East 4, 
103 Reprint 245. 

39. Conn. pe A v. Robinson, 
2 Conn. 529. 


50 SB 990 [quot Cyel. 
Ind.—Baer v. Martin, 


8 Blackf. 317. 
: eae cae VeuSmithie7) sear rs 


N. Gig v. Butcher, 26 N. 


cle me 
Y.—Lambert v. Hoke, 14 Johns. 

383 But see Hennessy v. Murdock, 
137 N. Y. 317, 33 NE 330 Cwhere an 
action of trespass was.brought, but 
no question as to the property was 
raised). 

S. C.—White v. Marshall, 16 S. C. 
Le? 

fa] Reason for rule.—‘‘The ob- 
structing and blocking up of the road 
may have been direct, immediate, 
willful, and forcible, but that was 
not to, or upon the land of the plain- 
tiff or to his possession; it was not 
direct and immediate to him. The 
injury to him was the depriving him 
of the use of the by-road by reason 
of such obstruction. It was indirect 
and consequential, and therefore the 
subject of an action on the case, and 
not of trespass.” Osborne v. But- 
cher, 26 N. J. Li. 308. 309. 

40. Ga.—Bale v. Todd, 123 Ga. 99, 
108, 50 SE 990 [quot Cyc]. 

Md.—Callaway v. Forest Park 
Aizhlands (Cor ids Md seal AT at 
Canton Co. v. Baltimore, 106 Md. 69, 
66 A 679, 67 A 274, 11 LRANS 129; 


Nicolai _v. Baltimore, 100 Md. 579, 
60 A 627. 

Seon Phe ees v. Gladwin, 40 Mich. 
oan Y.—Child v. Chappell, 9 N. Y. 


992~. [19 C. J.] 


ant to the land, a recovery in ejectment of the land 
carries with it, in legal contemplation, the possession 
of the incorporeal right of easement appurtenant 
thereto, so far as it may be possessed, because it in- 
heres in the land.4! A writ of entry cannot be main- 
tained for disturbing an easement,*? and an action 
of forcible entry and detainer will not lie for ob- 


structing a right of way.*% 


Under some statutes which provide a penalty for 
the obstruction of a private right of way by a rail- 
road company, plaintiff will be confined to his statu- 
tory remedy and cannot maintain an action for 


damages.*# 


EASEMENTS 
[§ 253] 


b. In Hquity—(1) In General. 
well settled that injunction will he to protect the 
owner of an easement in its enjoyment;*> and this 
principle applies whether the disturbance of the 
easement is actual or merely threatened,*® although 
it is obvious that an owner of an easement cannot 
ask the aid of equity to protect the easement against 


ty 


[5 252-258 


It is 


the acts of the owner of the fee until the lafter 


threatens to interfere therewith.*7 
injury complained of is irreparable,*® or the inter- 
ference is of a permanent or continuous character,*? 
or the remedy at law by an action for damages will 


Wherever the 


not afford adequate relief,°° injunction is a proper 


Pa.—Dark v. Johnston, 55 Pa. 164,:89 NE 272; Espenscheild v. Bauer, 235 


ey se ie 732; Carter v. Salter, 1 Del. 
o. 4 
ee .—Judd v. Leonard, 1 D. Shipm. 


Wis.—Fritsche v. Fritsche, 77 Wis. 
270, 45. NW 1089. 

Eng.—Crocker v. Fothergill, 2 B. 
& Ald. 652, 106 Reprint 503. 

{a] The reason for the rule is that 
(1) the easement is incorporeal and 
intangible, and is not susceptible of 
actual possession, the owner of the 
servient estate being entitled to the 
possession of the land over or 
through which the right exists, sub- 
ject, of course, to the burden of the 
easement. Callaway v. Forest Park 
Highlands Co., 113 Md. 1, 77 A 141. 
(2) “An easement is an incorporeal 
right which can only be acquired by 
grant or prescription, and is. inca- 
pable of manual delivery. Land, on 
the contrary, is a tangible thing of 
which actual possession may be de- 
livered. There is a substantial dis- 
tinction between an action brought 
to recover actual manual possession 
of real property which has been lost 
to the owner by the exercise of an 
inecorporeal right or in any other 
way. In the one case possession of 
the thing sought cannot be delivered 
through sa court of law; in the other 
it may.’ LeBlond v. Peshtigo, 140 
te 604, 610, 123 NW 157, 25 LRANS 
11 

41. Callaway v. Forest Park High- 
lands Co., 113 Md. 1, 77 A 141. 

42. Smith v. Wiegin, 48 N. H. 105. 

43. Roberts v. Trujillo, 3 N. M. 50, 
eer sbo. 

44. Ross v. Georgia, etc., R. Co., 
33 S.C. 477, 12 SH 101 (where the 
construction of a railroad obstructs 
a private right of way the case will 
be governed by the statutes for de- 
termining the compensation to which 
the owners of private property may 
be entitled, and the owner of the 
way cannot maintain an action for 
the injuries sustained). 

45. WU. S—wWright v. St. Louis 
Southwestern R. Co., 175 Fed. 845, 
849 [app dism 181 Fed. 1023 mem, 104 
CCA 670 mem, and quot Cyc]; Louis- 
ville, etce., R. Co. v. Smith, 128 Fed. 
il: 63 CCA 1. 

Ala.—Hill v.. Honk, 155 Ala. 448, 
455, 46 S 562 [cit Cyc]; Coleman v. 
Butt, 130 Ala. 266, 30 S 364. 

Cal. —Jersey Farm So v. Atlanta 
Realty Co., 164 Cal. 412, 129 P 593; 
Walker v. Emerson, 89 Cal. 456, 26 
P 963; Grimshaw v. Belcher, 88 Cal. 
217, 26 P 84, 22 AmSR 298; Flickinger 
v. Shaw, 87 Cal. 126, 25 P 268, 22 
AmSR 234, 11 LRA 134; Stallard v. 
Cushing, 76 Cal. 472, 18 P 427; Smith 
Ve simithysal Cale Ass3iiS el. ; 
Bee v. Hawn, 10 Cal. A. 544, 102 P 
5 


Colo.—Del Monte Live Stock Co. v. 
Chaffee County, 24 Colo. A. 340, 133 
P 1048; Croke v. American Nat. Bank, 
TeColorA, 3,7 02PE229. 

RS, Com ve 


Russell, 88 Conn. 581, 78 A 324. 

Ga.—Gibson v. Gross, 143 Ga. 104, 
84 SE 373 

Hawaii—McBride Suear Coz, datas, 
v. Andrade, 22 Hawaii 578, 581 [quot 
Cyc]; Hodson vy. Wolters, 19 Hawaii 
34 

TilL—D. M. Goodwillie Co. v.'Com- 
monwealth Electric Co., 241 Tll. 42, 


Ill..172, 85 NE 230; Willoughby v. 
Lawrence, 116 Ill. 11, 4 NE 3856, 56 
AmR 758; Thomas Cusack Co, v. 
Mann, 160 Ill. A. 649. 

Iowa.—Johnson v. Robertson, 156 
Towa 64, 1385 NW 558, AnnCas1915B 
; Robbins v. Arche. , 147 Iowa 743, 
126 NW 936; Beck vy. Heckman, 140 
Iowa 351, 118 NW 510, 132 AmSR 
277; Brown v. Heneyfield, 139 Iowa 
414, 116 NW 781. 

La.—State v. Duffel, 41 La. Ann. 
516, 6 S 512; Shaffer v. State Nat. 
Bank, 37 La. Ann. 242. 

Md.—Didier v. Merryman, 114 Md. 
434, 79 A 597; Bernei v. Sappington, 
102 Md. 185, 62 A 365 


ERAS er ameney v. ‘Ford, 2 Allen 
Mich.—Longton Vv. 182 


Stedman, 
Mich, 405, 148 NW 738. 
Mo.—Borchers v. Brewer, 271 Mo. 
137, 196 SW 10; Downing v. Din- 
widdie, 132 Mo. 92,:33 SW 470, 575. 
Nebr.—Agnew v. Pawnee City, 79 
Nebr, 603, 606, 1183 NW 236 [quot 
oye Keplinger v. Woolsey, 93 NW 


Nev.—Blaisdell v. Stephens, 14 Nev. 
17,33 AmR, 523 
Py H.—Webber v. Gage, 39 N. H. 


N. J.—Fowler v. Wick, 74 N. J. 
Eq. 603, 70 A 682; Shreve v. Mathis, 
6 Nw Bq. 170, 52 A. -234; Coudert 
v. ease: 46 N. J. Eq. 386, 19 A 190. 

Y.-Herman v. Roberts, L19aN. 
AG 7, 23 NE 442,16 AmSR 800, 7 LRA 
226; Hallock v. "Scheyer, 33 Hun ata rp 
New York Cent., etc? WRivCoL kv; Shat- 
temuc Yacht, etc., Club, 57 Misc. 492, 
109 NYS 933; McMillian v. Lauer, 24 
NYS 951; Wheeler v. Gilsey, 35 How 
Pr 139. 

N. C.—Guilford county. v. Porter, 
167 N. ce 366, 83 SE 56 

Or: Co., 

Or. 226, DEY aay aa 391, MECH 
1149 [cit Cyc]. 

Pa.—Manbeck v. Jones, 190 Pa. se 
42 A 5386; Miller v. Lynch, AON PE 
460, 24 A 80; Earley’s App., 121 Pa. 
496, 15 AY 602; Hunter v. Wilcox, 23 
PanCosrol 

R. I.—First yee eee Soc. v. Weth- 
erell, 34 R. I. 155, 82 A 1061. 

Va.—Mathews Vv. Hickman, 115 Va. 
144, 78 SE 555; Sanderlin v. Baxter, 
76 Va. 299, 44 AmR 165. 

W. Va.—Hennen y. Deveny, 71 W. 
Va. 629, 77 SE 142, LRAI917A 524; 
Johnson v. Gould, 60 W. Va. 84, 53 
SE 798; Flaherty v. Fleming, 58 W. 
Va. 669, 52 SE 857, 3 LRANS 461. 

Can.—Audette v. O’Cain, 39 Can. 
S. C. 103, 27 CanLTOccNotes 658. 

N. B.—Miller v. Cronkhite, 2 N. B. 
Eq. 203, 21 CanLTOccNotes 150. 

[a] The owner of property front- 
ing on a public square may enjoin an- 
other owner from encroachments up- 
on the square whenever any special 
damage to him would result there- 


from. Wheeler v. Bedford, 54 Conn. 
244, 7 A 22. 
{b] Equity will enjoin the pollu- 


tion of water where such pollution 
renders it unfit for the purposes con- 
templated by the grant of the right 
to use it. Shaffer v. State Nat. Bank, 
37 La. Ann. 242; 

46. Louisville, etc., R. Co. v. Smith, 
128 Fed. 1, 68 CCA 1; and see supra 
note 45. 

47. Forrester v. Island Heights 


Assoc., (N:. J: Ch?) 622A 475, 

48. Ala.—Highland Realty Co. v. 
ean aS Land Co., 174 Ala. 326, 56 
Ga.—Murphey v. Harker, 115 Ga. 
71, 41 SHE 585; 

Hawaii.—McBride Sugar Co., Ltd. 
prdesde, 22 Hawaii 578, 581 [quot 
yc 

Ill.—Edwards v. Haeger, 180 Ill. 99, 
54 NE 176. 

Iowa.—Swan v. EO Salty ete., R. 
Co., 72 Iowa 650, "34 NW 457. 

Ky .—Henry v. Koch, 80 Ky. 891, 44 
Amit 484. 
a .—Wilson v. Cather, 13 Pa. Dist. 
Tex.—Haby v. Koenig, 2 Tex. Un- 
iy Cas. 439. 


Va.—San Gonin v. Baxter, 76 Va. 
299, 44 AmR 165. 
[a] ‘“Irreparable injury’ (1) as 


used in the law of injunctions, does 
not necessarily mean that the injury 
is beyond the possibility of compen- 
sation in damages, nor that it must 
be very great, and the fact that no 
actual damages can be proved, so 
that in an action at law the jury 
could award nominal damages only, 
often furnishes the very best reason 
why a court of equity should inter- 
fere in a case where the nuisance is 
a continuous one. Espenscheid v. 
Bauer, .235 Ill. 172, 85 NE. 230. (2) 
“It is not meant that there must be 
no physical possibility of the repair- 
ing the injury; all that it meant is, 
that the injury would be a grievous 
one, or at least a material one, and 
not adequately reparable in dam- 
ages. Kerr Inj. p 199 c 15 § 1 [quot 
Sanderlin v. Baxter, 76 Va. 299, 306, 
44 AmR 165]. 

[b] It is not necessary that the 
party to be restrained should also be 
insolvent if the injury caused by him 
is irreparable. Edwards v. Haeger, 
180 Ill. 99, 54 NE 176. 


49. Hawaiii—McBride Sugar Co., 
Ltd. v. Andrade, 22 Hawaii 578, 581 
[quot Cyc]. 


La.—Patout v. Lewis, 51 La. Ann, 
210, 25 S 134. 
120 


Mass.—Cadigan Vv. 
Mass. 493. 

Mo.—Brier v..Macon Exch. Bank, 
225 Mo. 673, 125 SW 469; St. Louis 
Safe Deposit, etc., Bank v. Kennett, 
101 Mo. A. 370, 74 SW 474. 

Nebr.—Ballinger  v. Kinney, 87 
Nebr. 342, 127 NW aee. 

ING Ek 
182. 

Pa.—Rhea v. Forsyth, 37 Pa. 503, 


Brown, 


78 AmD 441; Foster v. Smith, 16 
Kulp 380. 
[a] When the circumstances in- 


dicate that an obstruction is intend- 
ed to be permanent the owner of the 
easement is justified in seeking equi- 
table relief. Patout v. Lewis, 51 La. 
Ann. 210, 25 S 134. 

50. Ala.— Highland Realty Co. v. 
er onde Land Co., 174 Ala. 326, 56 


Cal.—Danielson v. Sykes, 157 Cal. 
686, 109 P 87, 28 LRANS 1024. 

Conn.—Legg v. Horn, 45 Conn. 409. 

Hawaii. McBride Sugar Co., Ltd. 
& aie sae 22 Hawaii 578, 581 [quot 
ye 

Ill—Edwards v. Haeger, 180 Ill. 
99, 54 NE 176. 

Md.—Cherry v. Stein, 11 Md. 1. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 953-254] 


remedy. In most eases of disturbance and interfer- 
ence with easements, however, an action on the case 
for damages is an adequate remedy, and an injunc- 
tion should be denied where the injury is not irre- 
parable,°t or where the action at law would afford 
adequate relief ,°? or where the obstruction has been 
removed before suit brought,°* or where the injury 
inflicted is negligible,** except in cases where the 
obstruction is of such a character that the easement 
may finally be destroyed by adverse possession.®® 
Furthermore to entitle plaintiff to equitable relief 
his right to the easement in question must be clear ;°° 
and in addition thereto its character and extent 
must be plain.°’ Where through misuser the use has 
become oppressive to the owner of the servient tene- 
ment, a court of equity has refused to enjoin an ob- 
struction thereof, and left the owner of the ease- 
ment to such redress as he may obtain in a court of 


law.®8 
[§ 254] 
Action at Law. 


Mass.—Cadigan v. Brown, 120 
Mass. 

N. H.—Bean v. Coleman, 44 N. H. 
539; Webber v. Gage, 39 N. H. 182. 

N. J.—De Luze v. Bradbury, 25 N. 
J. gee 70. 

Pa.—Rhea v. Forsyth, 37 Pa. 503, 
78 AmD 441. 

Va.—Sanderlin v. Baxter, 76 Va. 
299, 44 AmR 165; Berkeley v. Smith, 
27 Gratt. (68 Va.) 892. 

[a] Thus (1) where trespasses 
upon a private easement are contin- 
uous so that the current damage is 
small, equity will enjoin such tres- 
passes on the ground that the legal 


remedy for damages is inadequate. 
Danielson v. Sykes, 157 Cal. 686, 
109 P 87, 28 LRANS 1024. (2) Where 


the owner of land which had been 
platted, and in which complainant 
had bought a lot, sought to vacate 
the streets and deprive complainant 
of his right of ingress and egress, 
complainant’s remedy at law for 
damages is not adequate, and equity 
will intervene. Highland Realty Co. 


v. Avondale Land Co., 174 Ala. 326, 
56 S 716. 
51. Md.—Bernei v.,Sappington, 102 


Md. 185, 62 A 365. 

N. J.—Lehigh Valley R. Co. v. New 
York, etc., Water Co., 76 N. J. Eq. 
§04, 74 A970. 

Pa.—Hieskell v. Gross, 3 Brewst. 


ou 
Kine ‘v. Jolly, [1905]: 1.Ch. 
480, “Tait LON MAL Cle 

Ont.—Stothart v. Hilliard, 19 Ont. 
542 

52. Conn. ieee es v. Bedford, 54 
Conn. 244,7 A 

Pe icieena, 'v. Lindsay, 144 Ga. 
845, 88 SE 199. 

Me.—Davis v. Weymouth, 80 Me. 
307 MAAS: 

Nebr.—Keplinger v. Woolsey, 4 
Nebr. (Unoff.) 282, 93 NW 1008. 

N. J.—Hart v. Leonard, 42 N. J. Ea. 
416, 7 A 865. 

N. Y.—Welsh v. Taylor, 50 Hun 
137, 2 NYS: 815. 

N. C.—Long v. Swindell, 77 N. C. 


176. 
ner —Mulvany v. Kennedy, 26 Pa. 
al An adequate remedy at law 
(1) means a remedy vested in the 


complainant to which he may at all 
times resort at his own option fully 
and freely without let or hindrance 
(Wheeler v. Bedford, 54 Conn. 244, 
7 A 22), (2) and which is plain and 
complete, and as practical and _effi- 
cient to the ends of justice and its 
prompt administration as the remedy 
in equity (Keplinger v. Woolsey, 
(Nebr.) 93 NW 1008) 


ogee Rice v. Ford, (Ky.) 120 SW 
54, Greenfield Cong. 


orn 


Brown v. 


(2) Establishment of Hasement 
Where the right to an easement is 
clear it need not be first established in an action at 
law, as a prerequisite to relief by injunction.®® 


EASEMENTS 


richt.e4 
in 


Soc., 197 Fed. 238 [aff 203 Fed. 687, 
121 CCA 581]. 

55. Danielson v. Sykes, 157 Cal. 
686, 109 P 87, 28 LRANS 1024 (as 
for instance where the obstruction 
is continuous, exclusive and under 
a claim of right). 

56. Coy aaGun tana v. McKenzie, 
87 Conn. 617, 89 A 34 

Ill.— Oswald v. Wolf, 129 Ill. 209, 
21 NE 839. 

Ind.—Shedd v. American Maize 
Products Co., 60 Ind. A. 146, 108 NE 
610, 614 [cit Cyc]. 

By vie .—Bosley v. McKim, 7 Harr. & 

N. J.—Lehigh Valley R. Co. v. New 
York, etc., Water Co., 76 N. J. Eq. 
504, 14 A 970; Savidge v. Merrill, 
(Ch.) 62 A 946; Hart v. Leonard, 42 
N. J. Eq. 416, 7 A 865. 

Pa.—Rhea v. Forsyth, 37 Pa. 508, 
78 AmD. 441. 

57. Ind.—Shedd v. American Maize 
Products Co., 60 Ind. A. 146, 108 NE 
610, 614 [cit Cyc]. 

La.—Baldwin Lumber Co. v. Todd, 
124 La. 548, 50 S 526. 

Mich.—Bennett  v. 32 
Mich. 500. F 

N. J.—Lehigh Valley R. Co. v. New 
York, ete., Water Co5 F716 4N. eh a3 
504, 74 A 970: Hagerty v. Lee, 45 N. 
FS Eq. is 15 A 399 [aff 45 N. J. Eq. 255, 
17 A 826]. 

Pa.—Bright v. Allan, 203 Pa. 386, 
538 A 248 (recognizing rule). 

[a] A right of way which is too 
indefinite for a determinate descrip- 
tion will not be protected by a court 
of equity. Fox v. Pierce, 50 Mich. 
500, 15 NW 880. 

[b] Aider by answer.—Where the 
width of the way claimed is uncer- 
tain, but the answer | of defendant 
admits the existence of the right and 
a way of a certain width, equity has 
jurisdiction to restrain an obstruc- 
tion. Bright v. Allan, 203 Pa. 386, 53 


A 248. 
PSE By Gy Sayre, 86 Ala. 458, 


Seligman, 


58. 
5 S$ 791, 3 LRA 

B Bspenscheid v. Bauer, 285 Ill. 
172, 85 NE 230; Manbeck v. Jones, 190 
d 42 536; Hacke’s App., 101 
Pare 450 Wilson v. Cather, 13 Pa. 
Dist. 731; Hunter v. wWilce® Zonwar 
Cor1ete Berkeley v. Smith, 27 Gratt. 
(68 Va.) 892. 

“Where, in a proceeding in equity, 
the plaintiff’s title is clear, and all 
the evidence relating to it is of such 
a character that a judge, in a trial 
at law upon the same evidence, would 
not be at liberty to submit the oues- 
tion of the plaintiff’s title to a jury, 
equity will grant relief, although 
there has been no adjudication at 
common law.” Wilson v. Cather, 
supra. 

fal Reason for rule.-—Under these 


is not based upon any 


[19C.J.] 993 


Nevertheless, the question whether an easement 
exists in favor of one person against another is a 
purely legal one;®° and subject to a limitation which 
will be hereafter considered,*! if the right to an 
easement is in substantial dispute equity will not 
afford any relief until the right has been established 
in a court of law.* 
a bill to establish his right of way in an alley, and 
for an injunction against its obstruction, and who 
is required by defendant to establish his title in an 
action at law, pending the bill, is entitled, after es- 
tablishing his title, and during a continuance of the 
obstruction, to a perpetual injunction to prevent a 
recurrence of the obstruction.® 
right to an easement cannot be considered clear 
where, although the party asserting it is able to 
produce some evidence of his right, there is con- 
flicting evidence which goes to the denial of the 
On the other hand the mere fact that 
plaintiff’s right to an easement is denied in the 
answer, will not require its establishment at law, 
where the undisputed facts under well settled legal 
rules show that plaintiff’s easement exists.% 


However, an owner who brings 


Within the rule the 


A 


circumstances a suit at law would 
be a useless expense. Manbeck v. 
Jones, 190 Pa. 171, 42 A 536. 

{b] Thus equity will interfere to 
compel the keeping open of a way be- 
fore a decision on the question is 
had in the law side of the courts, 
where the right is not doubtful and 
is clearly shown. Stieley v. Stieley, 
30 Pa. Co. 198; Manbeck v. Jones, 21 
Pa. Co. 300. 

60. Mason v. Ross, 77 _N. J. Eq. 
527, 77 A 44 [rev 75 N. J. Ea. 136, 71 
A 141]. 

61. See infra note 66. 

62. Oswald v. Wolf, 129 Ill. 200, 
21 NE 839; Imperial Realty Co. v. 
West Jersey, ete: RCo.) TOENE sha 
168, 81 A 837; Mason v. Ross, 77 N. J. 
Eq. 527, 77 A 44 [rev 75 N. J. Eq. 136. 
71 A141]; Todd v. Staats,60 N. J Eq. 
507, 46 A’ 645; Hart v. Leonard, 42 N. 
Fu Eq. 416, 7 A 865; Rhea v. Forsyth, 
37 Pa. 508, 78 AmD 441; Gorman v. 
McDermott, 42 Pa. Super. 516; Godino 
v. Kane, 26 Pa. Super. 596; Hieskell 
v. Gross, 3 Brewst. (Pa.) 430; Mc- 
Donald v. Bromley, 6 Phila. (Pa.) 
302; Lining v. Geddes, 6 S. C. Eq. 304, 
16 AmD 606. 

[a] Rule applied.—(1) The com- 
plainant in a bill of equity is not en- 
titled to an injunction to restrain 
defendant from interfering with him 
in the use of an alley wholly on de- 
fendant’s land, where plaintiff’s right 
writing, and 
where the evidence as to adverse use 
for the statutory period is conflict- 
ing, and the evidence is also con- 
flicting as to an alleged parol contract 
by which defendant granted the use 
of the alley for an executed valid 
consideration. Gorman v. McDer- 
mott, 42 Pa. Super. 516. (2) Where 
defendant alleges that windows which 
have been obstructed are unnecessary, 
the right to maintain such windows 
should be established by an action at 
law before the issuance of an injunc- 
tion. Hagerty v. Lee, 45 N. J. Eq. 1, 
15 A399) [afi 45) Ni de gl 255,17 
826]. 

[b] Quasi easement.—An action at 
law before the law court is the proper 
remedy for the determination of the 
existence or nonexistence of a quasi 
easement, and the court of chancery 
will not enjoin the prosecution of 
such an action. Taylor v. Wright, 
76 N. J. Eq. 121, 79 A 4383. 


ecu A hoe v. Meeker, (N. J. Ch.) 
64. Rhea v. Forsyth, 37 Pa. £03, 


78 AmD 441. 

65. Imperial Realty Co. v. West 
Jersey, ete., R. Co., 78 N. J. Haq. 1210, 
ike AAO L OAT [rev on other grounds 79 
N. J. Eq. 168, 81 A 837]; Miller v. 
Lynch, 149 Pa. 460, 24 A 80. 

“Nor is the jurisdiction of the 
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limitation of the rule that equity will not grant re- 
lief where the right to the easement is in substantial 
dispute has been recognized in some cases which 
hold that, where the emergency is pressing and the 
injunction affidavits make out a prima facie right 
in plaintiff, the proper practice is for the court to 
interfere by special injunction and stay defendant’s 
hand until the right has been tried at law;*® then 
if plaintiff will not bring his suit at law within a 
reasonable time or fails to maintain it, the special 
injunction can be dissolved;*? but if without un- 
reasonable delay he succeeds in establishing his 
right, defendant can then be heard on his answer 


EASEMENTS 


[§ 255] (3) 


and proofs, and the injunction be dissolved or made 


courts of equity to restrain or pre- 
vent the commission or continuance 
of acts contrary to law and preju- 
dicial to the rights of individuals, as 
applied to a bill to restrain the ob- 
struction of an easement, ousted by 
an answer denying the plaintiff’s le- 
gal right. The idea was thus ex- 
pressed in Miller v. Lynch, 149 Pa. 
460, 24 A 80: ‘It is not enough for 
the defendant to deny the plaintiff’s 
right; his denial must be based upon 
facts which show a substantial dis- 
pute.’ If upon the proofs adduced at 
the trial it appears that no fact es- 
sential to the establishment of the 
plaintiff’s legal right is wanting, or is 
in substantial dispute, an equity 
based on that right may be asserted 


and a decree for equitable relief 
made.” Schuler y. Schuler, 39 Pa. 
Super. 635, 639. 

66. Rhea v. Forsyth, 37 Pa. 5038, 


78 AmD 441; Hieskell v. Gross, 3 
Brewst. (Pa.) 430. See also Shreve 
v. Mathis, 63 N. J. Eq. 170, 52 A 234 
(where the conduct of plaintiff’s 
business is dependent upon his use 
of the way in question, and he is in 
the actual possession and enjoyment 
of the way at the time of filing his 
bill, equity will enjoin a threatened 
obstruction, pending litigation to de- 
termine plaintiff's right); Sanderlin 
v. Baxter, 76 Va. 299, 44 AmR 165 
(where plaintiff has been long in 
the exercise of the right or where 
delay would be disastrous the court 
will not require the right to be first 
established at law). 

67. Rhea v. Forsyth, 37 Pa. 503, 
78 AmD 441. 


68. Rhea v. Forsyth, 37 Pa. 503, 78 
AmD 441. 

69... U. S.—U. S..v. Van- Horn, 19:7 
Fed. 611; Louisville, ete., R. Co. v. 
Smith, 128 Fed. 1, 638 CCA 1. 

Ala.—Jackson v. Snodgrass, 140 


Ala. 365, 37 S 246; Coleman v. Butt, 
130 Ala. 266, 30 S 364. 

Cal.—Hardin v. Sin Claire, 115 Cal. 
460, 47 P 363; Kittle v. Pfeiffer, 22 
Cal. 484. 

Colo.—Del Monte Live Stock Co. v. 
Chaffee County, 24 Colo. A. 340, 133 
P 1048. 

Conn.—Dewire v. Hanley, 79 Conn. 


454, 65, A, 573. 

Del.—Bubenzer. v. Philadelphia, 
ete., R. Co., 57 A 242. 

Ga. — Gibson v. Gross, 143 Ga. 104, 
84 SE 373. 

Ill.—Feitler v. Dobbins, 263 Ill. 78, 
104 NE 1088; HEspenscheid v. Bauer, 
202 eligi 2o8 So UNF S 2 30: Smithy ye 
Young, 160 Ill. 168, 483 NE 486; Vin- 
issky v. Lazovsky, 155 Ill. A. 596. 

Iowa.—Robbins vy. Archer, 147 lowa 
743, 126 NW 936. 

Kan.—Perkins v. Alfred Weston, 87 
Kamm557s, 125eP.83 

Ky.—Oak Grove Missionary Bap- 
tist Church v. Rice, 162 Ky. 525, 172 
SW 927; Green v. Smock, 121 SW 618; 
Anderson v. Southworth, 76 SW 391, 
25 KyL 776; Hall v. McLeod, 2 Metce. 
98, 74 AmD 400. 

Md.—Douglass v. Riggin, 123 Md. 
18, 90 A 1000; Bernei v. Sappington, 
102 Mad. 185, 62 A 365; Jay v. Michael, 
92 Md. 198, 48 A 61. 

Mass.—Draper v. Varnerin., 220 
Mass. 67, 107 NE 350; Ball v. Allen, 
216 Mass. 469, 103 NE 928, AnnCas 


1917A 1248; Downey v. Hood, 203 
Mich.—Longton v. Stedman, 
Mo.—Sultzman ,v. Branham, 

H.—Douglass ate Belknap 

J. Eq. 464, 79 A 1065 
Y. 455, 3 NE 482; Newman vy. Nel- 

Hun 600]; Haight v. Littlefield, 71 

Cox, 42 Misc. 301, 86 NYS 601; Whee- 

TOLOn St. 

298, 71 

533, 85 A 860; Ebert v. Mishler, 234 

224 Pa. 387, 73 A 458; Mershon v. 

Willauer, 39 Pa. Super. 205; Carroll 

Dickinson, 11 Kulp 94; Jones v. Was- 
Porto Rico.—Giervolini 

I.—Abney v. Twombly, 39 R. I. 
1 Tenn. 
Va.—Mathews v. Hickman, 115 Va. 


Mass. 4, 89 NE 24; Bailey v. Agawam 
Nat. Bank, 190 Mass. 20, 76 NE 449, 
112 AmSR 296, 3 LRANS 98. tee 
Mich. 405, 148 NW 7388. 

Miss.—Lamar County v. Elliott, 
107 Miss. 841, 66 S 2038. Sai 
Mo. A. 696, 108 SW 1074. 

Nebr.—Moll v. Hagerbaumer, 98 

555, 153 NW 560 

Bees Land Co., 16 N. H. 254, 81 A 
1086, 37 LRANS 953. 

N. J.—Jarman v. Freeman, 78 N. 

N. Y.—Nicholls v. Wentworth, 100 
N. 
lis, 97 N. Y. 285; Ward v. Warren, 82 
N. Y. 265, 12) NYWklyDig 89) [aff 15 
Hun 285, 24 NYS 1097 [aff 147 N. Y. 
338, 41 NE 696]; Bliss v. Mayer, 54 
Mise. 119, 103 NYS 1077;. Johnson v. 
ler v. Gilsey, 35 HowPr 139. 

N. C.—Seaboard Air Line R. Co. v. 
Olive, 142 N. C. 257, 55 SE 263. 

NE 720, 101 AmSR 900. 

Pa.—Shetter v. Welzel, 242 Pa. 355, 
89 A 455; Bowers v. Myers, 237 Pa. 
Pa. 609, 83 A 596; O’Donnell v. Pitts- 
burgh, 234 Pa. 401, 83 A 314; Dela- 
ware, etce., Co. v. Olyphant Borough, 
Walker, 215 Pa. 41, 64 A 403; Hacke’s 
App., 101 Pa. 245; Purvis VW: *Overlan- 
der, 44 Pa. Super. 22; Sharpless v. 
v. Asbury, 28 Pa. Super. 354; Weaver 
v. Getz, 16 Pa. Super. 418; Wilson v. 
Cather, 13 Pa. Dist. 731; Berlew v. 
ilewski, 10 Kulp 471. 

Philippine.—Resolme v. Lazo, 27 
Philippine 416. 

v. Rodri- 

en 23 Porto Rico 808. 
304, 97 A 806. 

Tenn. —Clayton v. Wise, 
Civ. A. 620. 
144, 78 SE 555. 

Wash.—Kalinowski v. Jacobowslsi, 
52 Wash, 359. 100 P 852. 


W. Va.—Flaherty v. Fleming, 58 
W. Va. 669, 52 SE 857, 3 LRANS 
461; Allen v. South Penn Coal Co., 58 
W. Va. 197, 52 SE 454. 

Eng.—May v. Belleville, [1905] 2 
Ch. 605; Strick v. City Officers Co., 
228 Tae: R66, 


yer B.—Wright v. Wright, 31 N. B. 

Ont.—Butchard v. Doyle, 24 Ont. A. 
615; Bartle v. Pearce, 4 OntWR 444. 

Newfoundl.—Delgado v. Baine, 9 
Newfoundl. 14. 

fa] Changing grade of way.—An 
injunction lies to restrain the owner 
of the servient estate from changing 
the grade of the way so as to render 
it less convenient. Vinton v. Greene, 
158 Mass. 426, 33 NE 607. 

[b] Railroad right of way.—(1) 
Equity has jurisdiction by injunction 
to prevent the interference with a 
railroad right of way (Louisville, 
ete., R. Co. v. Smith, 128 Med! 1,638 
CGA 14) Cairo, etes Ra Conve Brevoort, 


[§§ 254-255 


perpetual as may appear equitable and just.%8 


Suit to Protect Right of Way. 


Injunction will lie to protect a right of way against 
interference or obstruction,®® or from the use there- 
of in an improper manner inconsistent with the 
rights of the owner of the  easement;’7° and the 
method by which the easement is created is of no 
importance.“1 An injunction is the proper remedy 
whenever the rights of plaintiff are clear,’? and the 
obstruction is of a permanent or constantly recurring 
character so that an action for damages would not 
afford adequate relief,’* or where, if the acts sought 
to be enjoined were done, the damages would be 


62 Fed. 129, 25 LRA 527; Cunningham 
v2 Rome Ri, Coy 127 (Gaz #499) @)-as 
where the railroad company is pre- 
vented from keeping its roadbed in 
repair (Louisville, ete. R. Co. v. 
Smith, supra). 

[c] One tenant in common will be 
enjoined from erecting any obstruc- 
tions in a way which are in violation 
of the covenants in the deed under 
which he and his cotenants hold. 
Swift v. Coker, 83 Ga. 789, 10 SH 442, 
20 AmSR 347. 

[ad] Upon a covenant to make title 
to a lot of land, and for the free use 
of streets laid’down on a certain plat, 
equity will by injunction compel the 
covenantor and those claiming under 
him to remove all obstructions placed 
in such streets by them. Brooke v. 
Barton, 6 Munf. (20 Va.) 306. 

70. Preston v. Siebert, 21 App. (D. 
C.) 405; Herman vy. Roberts, 119 Ne 
Mano Ws 23 NE 442, 16 AmSR 800, 7 
LRA 226. 

71. Bubenzer v. Philadelphia, etc., 
RR: Coz CDel)) bt Ae 242 (whethér ac- 
quired by prescription or grant); 
United New Jersey R., ete., Co. v. 
Crucible Steel Co., 85 N. J. Eq. 7, 95 
A 243 [aff 86 N. J. Eq. 258] (equity 
may enforce by injunction private 
rights of way arising to grantees 
from dedications of streets or roads, 
or arising from a dedication by ex- 
press covenant, and rights as be- 
tween parties to an agreement aris- 
ing as matters of contract or estoppel 
under contract). 

[a] Yhus, where one shows that 
he has a right of way, acquired by 
prescription, over a railroad right of 
way, and that the company threatens 
to erect a permanent structure ob- 
structing it, the court will grant a 
preliminary injunction restraining 
the erection of the structure. Buben- 
zer’ Vo Philadelphia, (ete; RR.  €o:, 
Bel.) 157 AN 2425 

72. Del.—Bubenzer v. Philadelphia, 
ete: RCo, (Cha) ye Aw oan 


Tll.—McCann Vi. SODaAVe a Ot wLll LOS 
Chicago, etc., R. Co. v. Lake Shore, 
etc., R. Co., 30 Ill. A 129. 


Ind.—Shedd_ v. 
Products Co., 
610. 

Mass.—Bailey v. Agawam Nat. 
Bank, 190 Mass. 20, 76 NE 449, 112 
AmSR 296, 3 LRANS 98. 

Mich. —Lathrop v. Elsner, 93 Mich. 
599, 53 NW 791. 

Mo.—Downing v. 132 


American Maize 
60 Ind. A. 146, 108 NE 


inte, 


Mo. 92, 33 SW 470, 
IME Y.—Avery Vv. Now York City, 
ete., RR.) Co,3/106)Ne Y¥o142, 12) NEY 69 


Seymour Vv. McDonald, 4 Sandf. Ch. 


Sn eye v. Jones, 190 Pa. 171, 
42 A 536; Andreas v. Steigerwalt, 29 
Pa; Super. 1; Wilson v. Cather, 13 Pa. 
Dist y (eds Hunter v. Wilcox, 23) Pa. 
Commas: O’Brien v. Wilson, 10 Montg. 


Co. 169. 
Va.—Woods v. Early, 95 Va. 307, 
28 SH 374 
Wash.—Everett Water Co. v. Pow- 
ers, 37 Wash. 143, 79 P 617. 
rye Cal.—Kittle v. Pfeiffer, 22 Cal. 
Ga.—Spires v. Wright, 147 Ga. 633, 
95 SEH 232; Nevels v. Golden, 147 Ga. 


34, 92 SE 521; Simmons y. Lindsay, 
144 Ga. 845, 88 SE 199; Harris v. 


For later cases, developments and changes in the law see Cumulative Annotations, same title, page and note number. 


§§ 255-256] 


irreparable.74 


fendant to make valuable 


servient tenement.®? 
[§ 256] 


sell v. Napier, 80 Ga. 77, 4 SE 857. 
Tll.—McCann v. Day, 57 Ill. 101. 
Md.—Schaidt v. Blaul, 66 Md. 141, 

6 A 669. 

Mass.—Nash v. New England Mut. 

Te Ins!’ Co., 127 Mass. 91. 
Mich.—Longton v. Stedman, 182 

Mich. 405, 148 NW 738. 
Mo.—Swisher v. Chicago, etc., R. 

Co., 235 Mo. 430, 188 SW 505. 
Nebr.—Ballinger v. Kinney, 87 

Nebr. 342, 127. NW_ 239. 
Pa.—Manbeck v. Jones, 190 Pa. 171, 

42 A 536; Baker v. Zeigler, 37 Pa. Co. 


16M; Weidner v. Dauthye2. | eaveCo: 
440: Deer v. Doherty, 26 PittsbLeg 
JNS 104. 


W. Va.—Rogerson v. Shepherd, 33 
W. Va. 307, 10. SE 632. 


74. Harris v. Evans, 134 Ga. 161, 
67 SE 880. 

75. Wanamaker’ v. _ Schuylkill 
River, etc., R. Co., 244 Pa. 214, 90 
A 561. 

Se eeatiels v. Fisher, 92 Md. 353, 
48 A 

‘fa] The right will be considered 


doubtful where the evidence in a suit 
to enjoin the obstruction of a way 
discloses a real dispute as to plain- 
tiff’s title to the easement claimed 
by them, and tends strongly to sup- 
port the grounds of defense asserted 
by defendants, so that the question 
oi title to the way, as dependent up- 
on the construction of title deeds and 
upon asserted adverse holding and 
user, is drawn in controversy. Ber- 
nei v. Sappington, 102 Md. 185, 62 A 
365. 

77. Bernei v. Sappington, 102 Md. 
185, 62 A 365. 

78. Rivera v. Finn, 3 NYS 22; Gib- 
bons v. Ebding, 70 Oh. St. 298, 71 NE 
720, 101 AmSR 900; Yeatts v. Doyle, 
190 Pa. 129,42 A 468. 

79. Hall v. Root 40 Mich. 46, 29 
AmR 528; Stuart v. ‘Rosengarten, "252 
Pa. 609, 97 A 851. 

[a] A limitation of the rule is 
that an owner of an easement of way 
may enjoin a trespass thereon by one 
not entitled to the use of the ease- 
ment, although such use is not mate- 
rially impaired. Schmoele v. Betz, 
212 Pa. 32, 61 A 525, 108 AmSR 845. 

80. Bernei v. Sappington, 102 Md. 


185. 62 A 365. 
Rowland, 243 Pa. 

306, 90 A 183. See also Bentley v. 
Root, 19 R. I. 205, 32 A 918 (where 
an obstruction does not interfere 
with the use of the way, and relief 
in equity would be of no real benefit 
to plaintiff, but a cause of great trou- 
ble to defendant, he will be left to 
his remedy at law). 

82. Abney v. Twombley, 39 R. I. 
304, 97 A 806. 
Del.—Clawson v. Primrose, ‘4 
Del. Ch. 643. 

Ill —Vinissky v. Lazovsky, 155 Ill. 
A. 596. 

Md.—Townsend v. Epstein, 93 Md. 


Relief by injunction will not be 
granted where there is an adequate remedy at law;7® 
where the right to the easement is doubtful,” pend- 
ing an action at law to establish the right unless the 
mischief threatened or impending is likely to be 
ruinous or irreparable;’* where the injury com- 
plained of is not an actual or threatened obstruction 
‘to the right of passage,’® or does not materially in- 
terfere with the way,’? where the way has been com- 
pletely closed for more than the prescriptive period, 
during which time it has been in the uninterrupted 
eontrol of defendant, and plaintiff has allowed de- 
improvements 
obstructed the way without making any objection 
thereto ;8° where an injunction, if granted, would 
work more mischief and greater injury than the 
wrong which the court is asked to redress ;*! or where 
the acts complained of were committed by a third 
person not under the control of the owner of the 
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quate redress.*4 


which 


lie.8¢ 
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Equity will enjoin any obstruction of an easement 
of light and air which will materially impair com- 
plainant’s enjoyment of his property, and author- 
ize the recovery at law of substantial damages.®? A 
nuisance of this character is a continuing one, for 
which the remedy at law can only be a succession 
of suits for damages, which would not afford ade- 


The fact that compensation can be 


made in damages furnishes no ground to deny an in- 
junetion, such right being property of which the 
owner cannot be deprived by private persons, even 
on just compensation made.*® 
for an injunction may not be maintained in every 
ease in which an action at law for damages would 
In order to give plaintiff a right of action for 
the obstruction of light and air there must be some 
material interference with his rights, 
threatened, and an injunction will be granted re- 
straining such interference only in cases where sub- 


Nevertheless a suit 


actual or 


stantial damages would be recoverable at law.87 This 


. (4) Suit to Protect Light and Air. 
Savane. 134 Ga. 161, 67 SE 880; Rus- 


Bal 49 A 629, 86 AmSR 441, 52 LRA 


Mont.—Sankey v. St. Mary’s Fe- 
piss Academy, 8 Mont. 265, 21 P 


N. J.—Greer v. Van Meter, 54 N. J. 
Fig. 270, -33 “Ac 794; Dill’ v. “Camden 
School Ba., 47 N. J. Eq. 421, 20 A 739, 
10 LRA 276; Sutphen v. Therkelson, 
38 N. J. Eq. 318; Barnett v. Johnson, 
15 N. J. Eq. 481; Robeson v. Pitten- 
ger, 2 N. J. Eq. 57, 32 AmD 412. 

N. Y.—Hallock v. Scheyer, 33 Hun 
111; Fox vy. Fitzsimmons, 29 Hun 
574 [aff 100 N. Y. 618 mem]. 

Oh.—Peck v. Bowman, 10 Oh. Dec. 
(Reprint) 567, 22 CincLBul 111. 

Pa.—Foster v. Smith, 10 Kulp 380. 

Eng.—Kelk v. Pearson, L. R. 6 Ch. 
809, -3 BRC 485% Hieeins vi Betts; 
[1905] 2 Ch. 210; Cowper v. Laidler, 
[1903] 2 Ch. 337; Home, ete., Stores 
v. Collis, [1902] ih Chiv3025, Pollard wz 
Gare, [1901] 1 Ch. 834; Aynsley v. 
Glover, L. R. 18 Eq. 544 Tapp dism L. 
R. 10 Ch. 283, 3 ERC 19]; Dent v. Auc- 
tion Mart Co., L.-R. 2 Eq. 238; Potts 
v. Levy, 2 Drew. 272, 61 Reprint 723; 
Herz v. London Union Bank, 2 Gif- 
fard 686, 66 Reprint 287; Arcedeckne 
v. Kelk, > Giffard 683, 66 "Reprint 286; 
Stokes v. City Offices Co., 2 Hem. & 
M. 650, 71 Reprint 616; "Maguire Vv. 
Grattan, Ir. R. 2 Hq. 246; Jessel v. 
Chaplin, 2 Jur. N. S. 931; Rolason v. 
Levy, 17 L. T. Rep. N. S. 641; Back 
v. Stacy, 2 Russ. 121,-3 EngCh 121, 
38 Reprint 281. 

[a] “he foundation of the juris- 
diction” to award an_ injunction 
against the obstruction of light and 
air ‘appears to be that injury to prop- 
erty which renders it in a material 
degree unsuitable for the purpose to 
which it is now applied, or lessens 
considerably the enjoyment which 
the owner now has of it.” Jackson v. 
Newcastle, 3 De G. J. & S. 275, 285, 
68 EngCh 208, 46 Reprint 642. 

{[b] The fact that plaintiff can 
make other arrangements to supply 
the deficiency of light and air is not 
ground for refusing equitable relief. 
Clawson y. Primrose, 4 Del. Ch. 643. 

[ce] Inchoate right not protected.— 
Notwithstanding the Prescription 
Act’ §) 4,2. .& 3.4 Wm IV, cov)! the 
court will not interfere by injunction 
to protect the inchoate right to an 
easement of light, although the right 
may have been actually enjoyed with- 
out interruption for more than nine- 
teen years next before action brought. 
Battersea v. London Sewer Comrs., 
[1895] 2 Ch. 708; Bridewell Hospital 
v. Ward, 62 L. J. Ch. 270. 

84. Townsend v. Epstein, 93 Md. 
tae 49 A 629, 86 AmSR 441, 52 LRA 


85. Blcom v. Koch, 63 N. J. Eq. 10, 
50 A 521; Shelfer v. London Plectric 
Lighting Co., [1895] 1 Ch. 287; Green- 
wood v. Hornsey, 33 Ch. D. 471; Smith 
v. Smith, L. R. 20 Eq. 500; Aynsley 
y. Glover, L. R. 18 Eq. 544 [app dism 


LL: R10 Chi’ 2835, 32. RC 1913) Dent v. 
Auction Mart Co., L. R. 2 Eq. 238. 

[a] Reason for rule.—(1) ‘The 
principle on which the Court inter- 
feres in these cases is somewhat an- 
alogous, as far as value can be com- 
pared with comfort, to the case of 
specific performance, where the Court 
says, it is not enough to pay a man 
money; he is entitled to have the 
specific property which he has ac- 
quired, and to be relieved against a 
breach of contract.” Dent v. Aue- 
tion” Mart ‘Co., Ltd: Lin R. 2’ Ba. 238; 
2A TS G2) LO refuse to aid the legal 
right by injunction and to give 
damages instead is in fact to compel 
the plaintiff to part with his ease- 
ment for money. The Court has no 
right to compel him to do so.” Cow- 
per v.. Laidiler, [1903]. 2 Ch. 33:7, 341 
(where it was further said that “the 
jurisdiction to give damages where 
it exists is not so to be used as in 
fact to enable the defendant to pur- 
chase from the plaintiff against his 
wili his legal right to the easement’’). 

[b] Effect of Lord Cairn’s Act.— 
(1) Although the court has jurisdie- 
tion under Lord Cairn’s Act to award 
damages instead of an injunction in 
cases of continuing actionable nui- 
Sances, Such jurisdiction ought not to 
be exercised in such cases except 
under very exceptional circumstances. 
Meux’s Brewery Co. v. London Elec- 
tric Lighting Co., [1895] 1 Ch. 287, 13 
ERC 78. (2) The discretion vested 
by Lord Cairns’ Act in the court to 
substitute damages where it thought 
proper instead of awarding an injunt- 
tion must be a judicial discretion ex- 
ercised according to something like 
a settled rule, and “in such a way as 
to prevent the Defendant doing-a 
wrongful act, and thinking that he 
could pay damages for it.’”’” Smith v. 
Smith, L. R. 20 Eq. 500, 505. 

86. Clawson v. Primrose, 4 Del. 
ERE Heath v. Bucknall, Res 4 

Jackson v. Newcastle, 3 De G. & 
S) 275, 68 EngCh 208, 46 Reprint 848° 
Wynstanley v. Lee, 2 Swanst. 338, 36 
Reprint 634; Atty. “Gen. Vv. Nichol, ‘16 
WiSSamrelics 338, 33 Reprint 1012. 

87. U. S.—Brown v. Greenfield 
Cong. Soc., 197 Fed. 288 [aff 203 Fed. 
687, 121 CCA 581]. 

Ala. —Ravy v. Lynes, 10 Ala. 63. 

Del. —Hulley v. Security Trust, ete., 
Co., 5 Del. Ch. 578; Clawson v. Prim- 
rose, e' Del. Ch. 643. 

Stes omen has v. Melmoth, Freem. 

». 


N. \{.—Naylor v. Corson, (Ch.) 49 

9; Greer v. Van Meter, 54 N. J. 

q. 270.-838 a 794; Hagerty v. Lee, 45 
. Eg. 1, 15 A 399 [aff 45 N. J. ‘Ea. 

17 A 826]. 

C.—Wilson v. Cohen, 14 S. C. Eq. 


5 
Ss. 
Eng.—Kelk v. Pearson, L. R. 6 Ch. 
, 3 ERC 48; Robson v. Whitting- 
ham, L. R. 1 Ch. 442; Clark v. Clark, 
L. R. 1 Ch. 16; Kino v, Rudkin, 6 Ch. 


996 [19C.J.] 
rule has been held as much applicable to easements | 
created by contract or covenant as to those acquired 
by prescription,®* although there is authority to the 
contrary.®® If the injury is trivial and the damages 
small the court may, where it has jurisdiction, give 
damages instead of an injunction.%° 

Determination of amount-of injury. It has been 
said that in determining whether the injury caused 
by the obstruction is of such a degree as to author- 
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ize an injunction, the court may consider only a pres- 
ent existing injury, and not one that may arise at 
some future period by reason of the premises being 
used for a different business requiring a larger 
amount of light.®* But there is authority to the ef- 
fect that the court should have regard not merely 
to the present, but also to the possible future use of 
the property in considering the amount of injury.®? 

Position of proposed building immaterial. In a 
suit to restrain defendant from erecting a building 
on his land so as to obstruct plaintiff’s lights, the 
position of the proposed building is not material. 
The only question to be determined is whether the 
effect of such structure will be so to obstruct plain- 
tiff’s lights as to warrant an injunction.22 But a 
greater amount of evidence is required to prove a 
material injury to light by lateral or oblique ob- 
struction than is necessary in a case of direct ob- 
struction.®4 


D. 160; Beadel v. Perry, L. R. 3 Eq. 337; 
465; Dent v. Auction Mart Co., L. R.| 544 
2 Eq. 288; Mystery of Curriers v. Cor-| 19]; 
bett, 4 De G. J. & S. 764, 69 EngCh | 2 

5&5, 46 Reprint 1119; Jacomb v. 
Knight, 8 De G. J. & S. 533, 68 EngCh 
403, 46 Reprint 743; Jackson v. New- 
ecastie, 3 De G. J. & S. 275, 68 EngCh 
208, 46 Reprint 0425 Darrell v. Pritch- 


Kq. 238. 
91. 


92. 


Sard, sou wur. S. 16; Johnson v. ; 
Wyatt, 9 Jur. N. S. 13833; Webster v. 93. 
Whewall, 42 L. T. Re N. S. 868; 


Aynsley v. Glover, L. R. 1 
[app dism L. R. 10 Ch. 283, 3 BE 
Dent v. Auction Mart Co., L. 


Jackson v. Newcastle, 3 De 
Os S. 275, 68 EngCh 208, 46 Reprint 


Aynsley v. Glover, L. R. 18 Eq. 
ee {app disin L. R. 


Clarkyy. Clark: ey. Re t-Chy t6s 
Atty.-Gen. v. Nichol, 16 Ves. Jr. 338, 


[§§ 256-258 


Application of defendant to ascertain whether 
proposed building will violate injunction. Where an 
injunction is granted to restrain the interruption of 
an ancient light, the court may permit defendant to 
apply in chambers, in order to ascertain whether any 
building which he may propose to erect will be a 
violation of the injunction. 

[§ 257] (5) Suit to Protect Drain. Where 
complainant owned the right to maintain a tile drain 
through defendants’ property and thence across 
complainant’s property and into the street sewer, 
complainant was entitled to an injunction to restrain 
defendants from connecting his drain therewith in 
such a manner as to create an obstruction in the 
pipe and prevent the sewage from complainant’s 
premises from being carried off freely.%° 

[§ 258] (6) Mandatory Injunction. In a 
proper case a’ court of equity will award a manda- 
tory injunction for the protection and preservation 
of an easement.°? Equity will not only enjoin a 
threatened interference but will in a proper ease re- 
quire defendant to repair an injury already done,°®® 
or to remove an obstruction already erected and 
restore things to their former condition.°® Manda- 
tory injunctions have been awarded directing that 
a closed or obstructed way be cleared and opened for 
the use of the owner;+ for the removal of structures 


Miss.—Lamar County v. Elliott, 107 
Miss. 841, 66 S 208. 

Mo.—Rabich v. Stone, 137 Mo. A. 
318, 117 SW_ 1195; St. Louis Safe De- 
posit, ete., Bank v. Kennett, 101 Mo. 
A. 370, 74 Sw 474, 

Mich.—Longton v. Stedman, 182 
Mich. 405, 148 NW 738. 

N. J.—iWhite v. Tide Water Oil Co., 
5OUN, S. Hg. 1°25 Av 0 9: 

N. Y.—Baion v. Korn, 51 Hun 401, 
4 NYS 334 [aff 127 N. Y. 224, 27 NE 


R 
G. 


10 Ch, 283, 3 ERC 


ie 


p. 
Yates v. Jack, 13 L. T. Rep. N.S. 17, 
14 i. 1 Rep. N. S. 151; Atty.-Gen. v. 
Nichol, 16 Ves. Jr. 338, 33 Reprint 
1012; Sparling v Clarson, 17 WklyRep 
518. 


[a] A mere tendency to obstruct 
the free passage of light or air is not 
sufficient to warrant the issuance of 
an injunction. Gwin v. Melmoth, 
Wreem. (Miss.) 505. — 

[b] ‘The obstruction of a window 
which is seldom used and of little 
value is not such a material injury 
as to demand,the intervention of a 
court of equity. Wilson v. Cohen, 14 
S.C. Hq. 80. : 

[c] Where plaintiff has only a life 
interest in the premises, a manda- 
tory injunction will be refused and 
nominal dainages will be awarded 
for an obstruction of light interfering 
with the present use of the premises. 
put not affecting the salable value of 
the property. Perkins v. Slater, 35D. 
T. Rep. N. S. 356. 

83. Leech v. Schweder, L. R. 9 Ch. 
468, 477 (‘Nothing could be more in- 
convenient tnan that there should be\ 
two rights, one more extensive than 
the other, according to the manner in 
which they nad been acquired’). 

g9, Allen v. Seckhan, 47 L. J. Ch. 
742, See also Brown vy. O’Brien, 168 
Mass. 484, 47 NH 195 (any statement 
as to whether the injury was material 
and substautial or otherwise that a 
building shall not be erected from a 
certain height is the grant of an ease- 
ment which may be enforced by in- 
junction). See also Lattimer v. Liver- 
more, 72 N. Y. 174 (which perhaps 
sustains this view; in this case de- 
fendant was restrained from violat- 
ing a covenant “that said lots may 
have freedom of air, light and vision,” 
and it was said that notwithstanding 
the violation of other covenants per- 
mitted or acquiesced in “{plaintiff] 
may enforce [this] so long as it is 
of any value to her’’). 

90. Cowper v. Laidler, [1903] 2 Ch. 


33 Reprint 1012. 

94. London Brewery Co. v. Ten- 
nant, L. R. 9 Ch. 212; Clarke v. Clarke, 
Le Ree een eos 

955 Yates’ v. Jack; Li Ri 1°Ch. 295% 
Stokes v. City Offices Co., 2 Hem. & 
M. 650, 71 Keprint 616. 

96. Hess v. Kenney, 69 N. J. Ea. 
138, 61 A 464. 

97. Robbins v. Archer, 147 Iowa 
743, 126 NW 936; and cases infra this 
section. 

[a] Protection of tenants in com- 
mon.—The vase of the rights of two 
tenants im common of an easement is 
one of equitable cognizance, and equi- 
ty may use any remedy appropriate 
to the circumstances, either pre- 
ventive or mandatory, adequate tq 
promote and secure the joint user in 
such a way as the law requires in 
view of the particular situation. New- 
ark v.'Hrie R:'Co., 75 N. J. Eq. 20, 71 


A 620. 

98. Henry v. Koch, 80 Ky. 391, 44 
AmR 484; Draper v. Varnerin,, 220 
Mass. 67, 107 NE 350; Alexander 
Smith, etce., Carpet Co. v. Ball, 143 
App. Div. 83, 127 NYS 974; Dzmura v. 
Gyurik, 41 Pa. Super. 398. 

{a] Equity will not allow the 
wrong-doer to compel the owner of 
the easement to sell his right at a 
valuation, but will require him to re- 
store the premises as nearly as pos- 
sible to their original condition. 
Tucker v. Howard, 128 Mass. 361. 

99. Cal.—Stallard v. Cushing, 76 
Cala 2 eee aoe 

Conn.—Dewire v. Hanley, 79 Conn. 
454, 65 A 573. 

Iil.— Straus v. Putta, 265 Ill, 57, 106 
NE 437. 

Ind.—Lake Erie, etc., R. Co. v. Es- 
sington, 27 Ind. A. 291, 60 NE 457. 

La.—State v. Duffel, 41 La. Ann. 
516, 6 S 512; McDonogh vy. Calloway, 7 
Rob. 442. 

Mass.—Downey v. Hood, 203 Mass. 
4, 89 NE 24; Boland v. St. Johns 
Schools. 163 Mass. 229, 39 NE 1035. 


804] (obstruction of alley); Roches- 
ter Sav., etc., Assoc. v. Gorman, 21 
Mise. 394, 47 NYS 81. 

Oh.—Harrison v. Pike, 7 Oh. Dec. 
Reprint 603, 4 CincLBul 156. 

Pa.—People’s Nat. Bank v. Liquid 
Carbonic Co., 226 Pa. 508) T5°A “677% 
Wilson v. Cather, 214 Pa. 3, 63 A 190; 
Piro v. Shipley, 211 Pa. 36, 60 A 325; 
Mershon vy. Fidelity Ins., ete., Co., 208 
Pa. 292,57 A 569; Rieger v. Stoudt, 39 
Pa. Super. 59. 

R. I.—Abney v. Twombly, 39 R. I. 
304, 97 A 806. : 

Tenn.—Clayton v. Wise, 
Civ. A. 620. 

Tex.—Holman v. Patterson, 34 Tex. 
Civ. A. 344, 78 SW 989. 

W. Va.—Hershman vy. Stafford, 58 
W. Va. 459, 52 SE 533; Boyd v. Wool- 
wine, 40 W. Va. 282, 21 SE 1020; Rog- 
erson v. Shepherd, 33 W. Va. 307, 10 
SE 632. 

_Eng.—Cable v. Bryant, [1908] 1 Ch. 
259; Clifford v. Holt, [1899] 1 Ch. 698; 
Parker v. Stanley, 50 Wkly. Rep. 283. 
a pi gee aS v. Black, 14 Can. S. 

Ont.—Ruetsch v. Spry, 14 Ont. L. 
233, 9 OntWR 696; Brocklebank v. 
Colwill, 8 OntWR 281; Stewart v. 
Rogers, 6 OntWR 195; Bartle v. 
Pearce, 4 OntWR 444, 

Newfound]l.—Brine v. Coady, 8 
Newfoundl. 439. 

1. Ala.—West v. Louisville, 
RCo}, 1b bla 1b 06, 46058460: 

Conn.—Wewire v. Hanley, 79 Conn. 
454, 65 A 573. 

Ind.—Lake Erie, etc., R. Co. v. Es- 
sington, 27 Ind. A. 291, 60 NE 457. > 

La.—McDonogh v. Calloway, 7 


Rob. 442. 
Boland v. St. Johns Schools, 

163 Mass. 229, 39 NE 1035. . 

Mo.—Rabich v. Stone, 137 Mo. A. 
318, 117 SW 1195. 

N. J.— White v. Tide Water Oil Co., 
50 -N. J. Eq. 1, 25 A 199. 

N. Y.—Alexander Smith, ete., Car- 
pet Co. v. Ball, 143 App. Div. 83, 127 


1 Tenn. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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EASEMENTS 


[19:'C. 5.) 99% 


which materially obstruct an easement of light and | better and more satisfactory than it had previously 


air;? for the restoration of a broken sewer connec- 
tion ;3 for the restoration of an outbuilding in which 
plaintiff had a common easement with defendant to 
the place where it formerly stood;* or for the re- 
moval of a levee across a drain.’ Nevertheless, it is 
not every case of a permanent obstruction that will 
eall for such relief. Each case must be decided upon 
its own circumstances and it rests in the sound dis- 
cretion of the court whether a mandatory injune- 
tion shall issue. To authorize equitable relief the 
right must be clear.’ A mandatory injunction will 
of course be denied where damages will constitute 
an adequate remedy;® where the obstruction does 
not constitute a material interference with the 
rights of the owner of the easement;® or where the 
damages sustained are merely nominal;?° and es- 
pecially, where complainant had notice of the pro- 
posed obstruction and made no protest during the 
completion thereof,tt or had been guilty of inex- 
cusable laches;12 where defendant was willing to 
have a decree entered under which he would com- 
plete the improvement in such a way as not only to 
remove the slight inconvenience caused by the ob- 
struction, but also to make the conditidn of the way 


been;?® or where a special remedy at law is pro- 
vided by statute.14 The court should consider the 
relative expense and inconvenience which it would 
occasion to the parties;'® in other words, the ‘‘bal- 
ance of injury;’’!® and should refuse to grant the 
injunction wherever it would operate inequitably 
and oppressively.!7 While there is some authority 
to the contrary,!® the better view is that a manda- 
tory injunction will be denied and plaintiff left to 
his remedy at law where the expense of removing 
the obstruction is greatly disproportionate to the 
benefit to be derived by the owner of the easement, 
and where in addition thereto a merely technical 
right has been violated resulting in no actual dam- 
age;!9 where the removal would bring no actual 
advantage to the owner of the easement,”° or where 
the public service requires the structures to stand.?+ 

[§ 259] c. Summary Proceedings. In some 
jurisdictions statutory summary proceedings are 
available as a remedy for the interference with or 
obstruction of rights under easements.?? 

[§ 260] 6. Time to Sue and Laches. A party 
seeking equitable relief against interference with 


NYS 974; Collins v. Buffalo Furnace 
COR’ 73 App. Div. 22, 76 NYS 420. 

Pa.—Mershon v. Walker, 215 Pa. 41, 
fs A 403; Wilson v. Cather, 214 Pa’ 

S63AN190; 

"“W. Va.—Hershman v. Stafford, 58 
W. Va. 459, 52 SE 533; Boyd v. Wool- 
wine, 40 W. Va. 282, 21 SE 1020. 

2. Cable v. Bryant, [1908] 1 ae 
259; Greenwood v. Hornsey, 33 Ch. 
471; Smith v. Smith, L. R. 20 Hq. E00: 
Aynsley v. Glover, L. R. 
[app dism L. R. 10 Ch. 
19]; Dent v. Auction Mart Co., L. R. 
2 Kq. 238. 
ane Dzmura v. Gyurik, 41 Pa. Super. 

4. Piro v. Shipley, 211 Pa. 36, 60 
A 325. 

5. State v. Duffel, 41 La. Ann. 516, 
6S 512. 

6. Lake Brie, etce., R. Co. v. Es- 
sington, 27 Ind. A. 291, 60 NE 457; 
Green v. Richmond, 155 Mass. 188, 29 
NE 770; Georke Co. v. Wadsworth, 73 
N. J. Eq. 448, 68 A-71. 

7. Giervolini v. Rodriguez, 23 
Porto Rico 808. 

8. Welsh v. Taylor, 50 Hun 1387, 
2 NYS 815; wre v. Home, ete., Stores, 
Ltd., [1904] A. C. 179 (semble); Kine 
a ous, £19057 1 Ch. 480 {aff [1907] 


[a] he court should direct an 
inquiry before itself, in cases where 
‘the injunction would subject defend- 
ant to serious inconvenience, to ascer- 
tain whether the injury is capable of 
being fully compensated by a pecuni- 
ary sum. Berkeley v. Smith, 27 Gratt. 
(68 Va.) 892. 

9. Billings v. McKenzie, 87 Conn. 
617, 89 A 344; Hill v. Hittel, 64 Pa. 
Super. 317; Johnson v. Wyatt, 9 Jur. 
N. S. 1333; Young v. Star Omnibus 
Co., 86 L. T. Rep. NRISS4at: 

10. Andrews v. Cohen, 163 App. 
Div. 580, 148 NYS 1028 [mod on other 
grounds 221 N. Y. 148. 116 NE 862]. 

11. Andrews v. Cohen, 163 App. 
Div. 580, 148 NYS 1028 [mod on other 
grounds 221 N. Y. 148, 116 NE 8621; 
Young v. Star Omnibus Co., 86 L. T. 
Rep. N. 41. 

12. See infra § 26 
mines Hill v. itrel, 64 Pa. Super. 

14. Wanamaker v. at Uda 
Piven ete., R. Co., 244 Pa. 214, 90 A 


15. Mass.—Kendall v. Hardy, 208 
Mass. 20, 94 NE 254. 

N. Y.—Andrews v. Cohen, 163 App. 
Div. 580, 148 NYS 1028 [mod on other 
grounds 221 N. Y. 148, 116 NE 862]. 

Va.—Berkeley v. Smith, 27 Gratt. 
SEs Va.) 892. 

Eng.—Jacomb v. Knight, 3 De G. J. 
& S. 533, 68 EngCh 403, 46 Reprint 


743; Ree nd Co. v. Corbett, 2 Dr. & 
Sm. 355, 62 Reprint 656. 
Gni.—"Stothart v. Hilliard, 19 Ont. 


ie. Andrews v. Cohen, 163 App. 
Div. 580, 148 NYS 1028 [mod on other 
grounds 221 N. Y. 148, 116 NE 862]. 

17. Green v. Richmond, 155 Mass. 
188, 29 NE 770; Curriers’ Co. v. Cor- 
bett, 2 Dr. & Sm. 355, 62 Reprint 656; 
Stothart v. Hilliard, 19 Ont. 542. See 
also Kelly v. Penfield, 133 App. Div. 
367, 117 NYS 379 (where plaintiff had 
an easement in a street, which was 
shown on maps of lots, one of which 
he purchased from defendant, so that 
he was entitled to enjoin defendant 
from closing it and building a house 
on the closed street, if defendant’s 
house was already built and it would 
be inequitable to compel him to re- 
move it, plaintiff was entitled to 
damages or to have defendant pur- 
chase his lot at a valuation fixed by 
the court). 

18. Longton v. Stedman, 182 Mich. 
405, 148 NW 738 (the fact that the re- 
moval of the obstruction would entail 
expense disproportionate to the dam- 
age suffered by complainant is of no 
consequence where defendant was 
bound .with knowledge of the _ ex- 
istence of the easement by the deed 
which created it, and that the amount 
of damages suffered is wholly imma- 
terial). 

19. Kendall v. Hardy, 208 Mass. 20, 
94 NE 254. 

20. Bochterle v. Saunders, 36 R. I. 
39, 88 A 808. See also Chapin v. 
Brown, 15 R. I. 579, 10 A 689 (where 
a way is not in use at the time of an 
obstruction, so that the removal of 
the obstruction would be of no actual 
benefit to plaintiff and would occasion 
trouble and expense to defendant, 
equity will not order its removal but 
will leave the parties to their remedy 
at law). 

21. Bell v. Louisville Water Co., 
96 SW 572, 29 KyL 866 (water mains 
owned by a municipality). 

22. See statutory provisions. 

[a] In Georgia (1) the ordinary 
has authority to direct the removal of 
obstructions from a private way if it 
should appear that such private way 
has been in continuous, uninterrupted 
use for seven years or more, and no 
steps have been taken to prevent the 
enjoyment of same. Civ. Code § 679; 
Everedge v. Alexander, 75 Ga. 858. (2) 
When a private way has been used for 
as much as one year, the owner of 
the land through which it passes can- 
not close it up without first giving 
the users of the way thirty days’ no- 
tice of his intention to obstruct it. 
Civ. Code § 673. (3) An applicant for 


the removal of an obstruction from a 
private way may base his right to re- 
lief upon ls sections. Johnson We, 
Williams, 138 Ga. 853, 76 SE 380. (4) 
But in such a case the judgment of 
the ordinary should show upon which 
claim of the applicant it rests—that 
is, whether upon a finding that the 
applicant has a prescriptive right to 
the way, acquired by seven or more 
years’ user, or upon a finding that ap- 
plicant had used the road for as much 
as one year and the landowner had 
closed it without giving thirty days’ 
written notice of his intention so to 
do.» Johnson v. Williams, supra. (5) 
The ordinary has no authority to di- 
rect the removal of obstructions from 
a private way simply because of fail- 
ure to give the notice required by 
§ 673, when acting on an application 
to have obstructions removed, based 
solely on the prescriptive right set 
forth in § 679. Fraley v. Nabors, 131 
Ga. 457, 62 SE 527; Nugent v. Wat- 
kins, 129 Ga. 382, 386, 58 SE 888. (6) 
And where one gives notice of his in- 
tention to close a private way, but 
has not actually obstructed it, the 
statutory remedies for removing ob- 


structions do not apply. Spires v: 
Wright, -f47 "Ga. "633.5. 95) Sh yes2s 
Nevels v. Golden, 147 Ga. 34. 92 SE 


521. (7) If one alleges the existence 
of a prescriptive right of way, which 
is denied, and on this issue alone the 
case is tried, a judgment ordering 
the removal of obstructions from 
such way adjudicates its existence as 
a@ permanent, prescriptive way, and 
is binding as a judgment. Nugent v. 
Watkins, supra; Gardner v. Swann, 
114 Ga. 304, 40 SE 271. (8) If, on the 
other hand, the allegation is that a 
road has been used as a private way 
for aS much as one year, and that 
the owner of the Jand over which it 
passes has closed it up without first 
giving the common users of the way 
thirty days’ notice in writing in order 
that they may take steps to have it 
made permanent, a judgment requir- 
ing the obstructions to be removed 
will not fix the character of the way 
as a permanent, prescriptive way, but 
will only prevent the closing up of 
the road by the owner until he has 
given the notice. Nugent v. Watkins, 
supra (“He would still be at liberty 
to give the written notice and then 
close up the road, unless, in the mean- 
time, it had been duly established as 
a permanent way. The results of the 
proceeding on the one ground or the 
other are quite different. If it is de- 
sired to invoke one law or the other 
or both (if both can be joined), 
the pleadings should be shaped aa- 
cordingly; and the proper practice 
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an easement must be prompf in doing so.?3 
long delay not satisfactorily explained or account- 
ed for will bar his right to such relief,?* particularly 
where he is seeking by means of a mandatory in- 
junction to compel the removal of a valuable struc- 
ture,?> and more particularly after its completion or 
substantial completion.?® However, the court has no 
absolute rule against granting relief by mandatory 
injunction, although the building or structure may 
have been completed before suit brought or com- 
plaint made, but every case must depend upon its 


own facts.27 


would be for the judgment. to 
show upon what it rested. Other- 
wise proof of a mere failure to give 
written notice, under an issue as 
to the existence of a permanent way 
by prescription, might result in a 
judgment in effect declaring a per- 
manent way where none in fact ex- 
isted”; Gardner v. Swann, supra. (9) 
The summary proceeding is not avail- 
able to remove an obstruction in a 
private way which exists only on a 
plat, and has never been opened or 
used. Adair v. Spellman Seminary, 
13 Ga. A. 600, 79 SE 589. 

23. See infra this section. 

24. Ky.—Lexington City 
Bank v. Guynn, 6 Bush 486. 


Nat. 


Mass.—Green v. Richmond, 155 
Mass. 188, 29 NE 770. 
Mich.—Longton v. Stedman, 182 


a: 405, 148 NW 738 (recognizing 
rule). 

Mo.—St. Louis Safe Deposit, etc., 
Bank v. Kennett, 101 Mo. A. 370, 74 
SW 474 (recognizing rule). 

N. J.—Vrout v. Lucas, 54 N. J. Hq. 
361, 35 A 153. 

Pa:—Pennsylvania R. Co.’s App., 
125 Pa. 189, 17 A 478. 

Va.—McCue vy. Ralston, 9 Gratt. 
(49° Va.) 430. 

Eng.—Cooper v. Hubbuck, 30 Beav. 
160, 54 Reprint 849. 

{a] MTllustration.—Where the own- 
er of the servient tenement stands 
by for seven years and allows the 
owner of the dominant tenement to 
use his easernent improperly by di- 
verting the stream in which the ease- 
ment consisted, in a manner not con- 
templated by the grant of the ease- 
ment, and to expend a large sum im 
so doing, and takes no steps to pre- 
vent such illegal diversion, he is 
guilty of undue laches, and has lost 
his right to an injunction, especially 
as his injury could be compensated 
in damages. Pennsylvania R. Co.’s 
App. i2bePa. 189, 17 A478: 

{b] Mere lapse of time will not 
defeat plaintiff’s right where during 
the period of delay there has been no 
change of conditions which would 
render its enforcement unjust to the 
other party. Longton v. Stedman, 182 


Mich. 405, 148 NW 738; St. Louis Safe’ 


Deposit, ete., Bank v. Kennett, 101 Mo. 
A. 370, 74 SW 474. 

[c] Where the lessee of the build- 
ing has notified an intending pur- 
chaser that he will insist on his 
rights under his lease in case the pur- 
chaser shall build, he is not guilty 
of laches by taking no steps to pro- 
tect those rights until after the pur- 
chaser has begun.to excavate so near 
the leased building as to seriously 
obstruct the light and air. Ware v. 
Chew, 43 N. J. Hq. 493, 11 A 746. 

25. Lexington City Nat. Bank v. 
Guynn, 6 Bush (Ky.) 486; Manning v. 
Port Reading R. Co., 54 N. J. Eq. 46, 
33 A 802. 

fal Where plaintiff makes no ob- 
jection to the erection of a railroad 
embankment which obstructs a pri- 
vate way until after its completion 
the court should allow the company 
a reasonable time to condemn the 
right of way before requiring the ob- 
struction to be removed. Manning v. 
Port Reading R. Co., 54 N. J. Ha. 46, 
33. A802. 

[fb] Before completion of struc- 
ture.—Stanley v. Shrewsbury, L. R. 
19 Iq. 616. 


EASEMENTS 


Any 


to the land.?8 


of.29 


[§ 261] 7. Parties—a. 
owner of the land to which the easement is appur- 
tenant if in possession may of course maintain an 
action for obstruction of an easement appurtenant 
And even though he is net in posses- 
sion he may maintain an action whenever he can 
show that he is damaged by the injury complained 


[§§ 260-261 


Who May Sue. The 


Any one rightfully in possession of the premises 
to which an easement is appurtenant may maintain 
an action for injury to or disturbance thereof.°° Ac- 


cordingly it has been held that a lessee?! or a tenant 


26. Andrews v. Cohen, 163 App. 
Div. 580, 148 NYS 1028 [mod on other 
grounds 221 N. Y. 148, 116 NE 862]; 
Stanley v. Shrewsbury, L. R. 19 Ka. 
616; Mystery of Curriers v. Corbett, 
4 De G. J. & S. 764, 69 EngCh 585, 46 
Reprint 1119; Lawrence v. Austin, 11 
Jur. N. S. 576; Young v. Star Omnibus 
Co., 86 L..T. Rep. N.S. 41. 

[a] Obstruction of ancient lights. 
—On a bill to restrain the continu- 
ance of a building seriously obstruct- 
ing ancient lights, it is held that a 
mandatory injunction could not be 
granted, where it appeared that the 
building was practically completed 
before bill filed, and that plaintiff had 
before the commencement of the w6rk 
on the building information that a 
building of some sort was proposed. 
Rue v. Shrewsbury, L. R. 19 Ea. 

1 


27. Md.—Townsend v. Epstein, 93 
Md. 537, 49 A 629, 86 AmSR 441, 52 
LRA 409. 


Mich.—Longton v. Stedman, 182 
Mich. 405, 146 NW 738. 

N. Y.—Andrews v. Cohen, 221 N. Y. 
148, 116 NE 862 [mod 163 App. Div. 
580, 148 NYS 1028]. 

R. I.—Bochterle v. Saunders, 36 R. 
I. 39, 88 A 803. 

Eng.—Durell v. Pritchard, L. R. 1 
Ch. 244; Johnson v. Wyatt, 9 Jur. N. 
S. 1330. 

{a] Thus the right to a mandatory 
injunction is not barred: (1) Where it 
could not be known before the com- 
pletion of the building or structure 
that it would interfere with, or ob- 
struct the use of, the easement. Town- 
send v. Epstein, 93 Md. 537, 49 A 629, 
86 AmSR 441, 52 LRA 409. (2) Where 
the building or structure was com- 
pleted without the knowledge or ac- 
quiescence of complainant. Long- 
ton v. Stedman, 182 Mich. 405, 
148 NW 738. 
was not placed in a more unfavorable 
position, and complainant immediate- 
ly after acquiring the property ,dis- 
puted defendant’s right to maintain 
any part of the building on the right 
of way obstructed, and secured de- 
fendant’s written agreement to re- 
move the obstruction. Rochterle v. 
Saunders, 36 R. I. 39, 88 A 808. 

28. Powell v. Wines, 179 Ky. 414, 
200 SW 641; Salmon v. Martin, 156 
Ky. 309, 160 SW 1058; Zook v. Illinois 
Cent. R. Co., 80 SW 211, 25 KyL 2194; 
Jackson v. Newcastle, 3 De G. J. & 
S. 275, 68 EngCh 208, 46 Reprint 642. 
See also supra § 246. 

fa] Owner not occupying house.— 
The court will restrain interference 
with ancient lights at the suit of the 
owner, although he is not the occu- 
pant of the house and may have no 
intention of occupying it. Wilson v. 
Townsend, 1 Dr. & Sm. 324, 62 Re- 
print 408. 

[b] Master may declare on serv- 
ant’s occupation as his own.—A serv- 
ant put into the occupation of a cot- 
tage, with less wages on that account, 
does not occupy it as a tenant, but 
the master may properly declare on it 
as his own occupation, in an action 
on the case for a disturbance of a 
right of way over defendant’s close to 
such cottage. Bertie v. Beaumont, 
16 Bast 33, 104 Reprint 1001. 

fe] Person who has not accepted 
title—An injunction will not be 
granted to restrain the construction 


(3) Where defendant: 


of works obstructing lights where 
the title to the property to be con- 
structed has not been accepted by 
plaintiff. Heath v. Maydew, 13 Wkly. 
Rep. 199 : 

29. Zook v. Illinois Cent. R. Co., 
80 SW 211, 25 KyL 2194; Cushing v. 
Adams, 18 Pick. (Mass.) 110. 

[a] Where a lease is for a long 
term so that by acquiescence on the 
part of the lessee the owner of the fee 
might be barred of his right of ac- 
tion, he may maintain a bill in equity 
for the removal of an obstruction. 
Hoyt v. Heister, 7 Oh. Dec. (Reprint) 
420, 2 CincLBul 5. 

30. Ala.—Walker v. Clifford, 128 
Ala. 67, 29 S 588, 86 AmSR 74. 

Conn.—Hamilton v. Dennison, 56 
Conn. 359, 15 A:748, 1 LRA 287. 
ore C.—Robinson v. Hillman, 36 App. 

Mass.—Foley v. Wyeth, 2 Allen 131, 
79 AmD 771; Richardson v. Pond, 15 
Gray 387; Hastings v: Livermore, 
7 Gray 194. : 

Mo.—Carlin v. Paul, 11 Mo. 32, 47 
AmD 139. 

N. H.—Noyes v. Hemphill, 58 N. H. 
536; Carleton v. Cate, 56 N. H. 130. 

N. Y.—Brown v. Bowen, 30 N. Y. 
519, 86 AmD 406; Stiles v. Hooker, 7 
Cow. 266. 

Or.—Carter v. Wakeman, 42 Or. 147, 
70 P 393. } 

Pa.—Hall v. McCaughey, 51 Pa. 43; 
Snyder v. Camp, 53 Pa. Super. 309. 

S. C.—Ferguson vy. Witsell, 39 S. 
L. 280, 57 AmD 744. 

[a] Presumption from possession. 
—In a case for obstructing a canal 
plaintiff declared that he was seized 
and possessed of the tract of land to 
which the right of drainage through 
the canal was appurtenant. At the 
trial he proved no title, but only his 
possession. It was held that the proof 
was sufficient, that plaintiff’s posses- 
sion was presumptive evidence of 
such title as would sustain his ac- 
tion. Ferguson v. Witsell, 39 S. C. 
L. 280, 57 AmD 744, 

[b] Where the owners of an ease- 
ment in a right of way are required 
to maintain and keep the same in re- 
pair, they are entitled to maintain an 
action to restrict the unauthorized 
use of such way, although they are 
not the owners of the fee. Greene v. 
Canny, 137 Mass. 64. 

31. Ala.—Walker v. Clifford, 128 
Ala. 67, 29 S 588, 86 AmSR 74. 

Conn.—Greist v. Amrhyn, 80 Conn. 
280, 68 A 521. 

N. Y.—Avery v. New York Cent., 
OlLCZ ER. CO; 00) INI o4ds 

Pa.—Schmoele v. Betz, 212 Pa. 32, 
61 A 525, 108 AmSR 845. 

Eng.—Herz v. London Union Bank, ' 
2 Giffard 686, 66 Reprint 287; Lyon 
v. Dillimore, 14 L. T. Rep. N. S. 183. 

[a] One in possession under a 
parol lease of the dominant tenement, 
to which was appurtenant the right 
to use a passway, may maintain an 
action for an obstruction of the pass- 
way by a wrongdoer. Hamilton v. 
Dennison, 56 Conn. 359, 15 A 748, 1 
LRA 287. 

[b] A lessee whose lease has ex- 
pired during the obstruction, but who 
has agreed for a renewal may main- 
tain a suit for the obstruction of 
ie Gale v. Abbot, 8 Jur. N. 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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at will®? or from year to year,®* or a widow of an 
intestate with her children continuing in possession 
of deredent’s land without partition, may maintain 
the action. 

An agent may commence and carry on in the name 
of the owner of the premises an action to remove 
an obstruction to a right of way,®> but he cannot 
maintain such action in his own name either in- 
dividually or as agent.%° 

A cestui que trust in possession of the dominant 
tenement has a cause of action for disturbance or 
obstruction of the easement.*7 

Reversioner. Where the injury due to obstruc- 
tion or disturbance of an easement does not affect 
the reversioner, he can maintain no action therefor, 
either at law or in equity.*® Nevertheless where the 
disturbance or destruction is permanent in its na- 
ture and constitutes an injury to the reversionary 
interest, the reversioner may maintain an action,®° 
and the fact that the injury may give the tenant 
also a right of action is of no importance.*° The 
tenant and reversioner may each maintain his 
action for the selfsame act and each may recover for 
the injury respectively sustained by reason thereof.*+ 

Permissive user of an alley has no right of action 
because of its obstruction.*? 

Person having no legal right to use an easement 
of way cannot maintain an action for personal in- 
juries due to an unauthorized obstruction of the 
way.78 

Purchaser of dominant estate, after extinguish- 
ment of the easement, has no remedy for the ob- 


32. Hamilton v. Dennison, 56 Conn. N. Y.—Macy 
SHOP ISA 7485 1. RAS 2875. Holey. v1 Co., 
Wyeth, 2 Allen (Mass.) 135; Hastings 
v. Livermore, 7 Gray (Mass.) 194, 

[a] Reason for rule.—‘‘He was in 
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v. Metropolitan El. R. 
59 Hun 365, 12 NYS 804 [aff 128 
N.Y. 624, 28 NE 485]. 

Eng. —Shadwell v. Hutchinson, 
& Ad. 97, 22 ECL 38, 109 Reprint 1079, 
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struction of such easement prior to its extinguish- 
ment against one who also purchased the servient 
estate after the extinguishment.** 

Under special statutory provisions. Lot owners 
having private easements in an alleyway on which 
the lots abutted could maintain an action to re- 
strain the owner of the legal title from obstructing 
such alleyway, under a statute providing that an 
action may be brought by any person whose property 
is injuriously affected or whose personal enjoyment 
is lessened by a nuisance, and that the nuisance may 
be enjoined or abated by the judgment.*® 

[§ 262] b. Joinder of Parties Plaintiff. In a 
suit to enjoin an interference with an easement, all 
who are affected in the same way by the acts of de- 
fendants, have a common interest, and seek the same 
remedy against them, may join as plaintiffs, although 
they hold their rights under separate titles.4° How- 
ever, they are not bound to do so, but may sue 
separately.47 A husband may join with his wife in 
an action for damages for an injury to an easement 
appurtenant to the wife’s property.4® A cotenant 
in possession may maintain an action for the ob- 
struction of a way appurtenant to his property 


without joining the other cotenant as a party plain- 


tiff.4° Tenant and reversioner cannot be joined in 
an action for a disturbance of the easement.®° One 
who has no substantial interest in an easement 
which may be properly called a reversion, but only 
a bare possibility of reverter, is not a proper party 
plaintiff to an action for an obstruction of the ease- 
ment.>t 
4 CincLBul 156. 

[c] Grantees of lots abutting on 
park.—Persons buying residence lots 


adjacent to parks shown by plats, 
referred to in their contracts and 


2 B. 


possession as well of the ways as of 
the land to the full enjoyment of 
which they were indispensable; and 
therefore any unlawful act by which 
‘he is deprived of the use of the way 
is an injury for which he may main- 
tain an action as well as if it had di- 
rectly interfered with and disturbed 
him in the occupation of the land.’ 
Foley v. Wyeth, 2 Allen (Mass.) 135, 
136. 

33. Simper v. Foley, 2 Johns. & H. 
§55,470 Reprint 1179. 
an8t, Snyder v, Camp, 53 Pa. Super. 

835. Cunningham v. Elliott, 92 Ga. 
159, 18 SE 365. 

36. Cunningham v. Plliott, 92 Ga. 
159, 18 SE 365. 

[a] Reason for rule.—‘Not indi- 
vidually because he has no right, and 
not as agent because as a general 
rule, and “this case is not within any 
exception, the rights of principals 
must be enforced in their own names, 
as well where an agent conducts a 
proceeding in their behalf as where 
they conduct it in person.’ Cunning- 
ham v. Elliott, 92 Ga. 159, 161, 18 SE 
365. 

eee POE ae Amrhyn, 80 Conn. 280, 
68 A 


38. Walker v. Clifford, 128 Ala. 67, 
29 S 588, 86 AmSR 74; Hastings v. 
Livermore, 7 Gray (Mass.) 194; 
Cooper v. Crabtree, 19 Ch. D. 193. 

[a] -The owner of a reversion who 
occupies by permission merely of the 
life tenant is not a tenant at will and 
cannot maintain an action for ob- 
structing a right of way appurtenant 
to the estate which is not an injury 
to the reversion. Kimball v. McIn- 
tosh, 134 Mass. 362. 

39. Ala.—Webb v. Jones, 163 Ala. 
637, 50 S 887. 

Cal.—Schaufele v. Doyle, 85 Cal. 
107, 24 P 834. 

Mass. get v. McIntosh, 134 
Mass. 362; Hastings v. Livermore, 7 
Gray 194.’ 

N. J.—Tinsman vy. Belvidere Dela- 
bibpee R. Co., 25 N. J. L.- 255, 64 AmD 


4 Cl& RP: 333, 19 BCL ra Metropoli- 
tan Assoc. v. Petch, 5 C. . S. 504, 
94 ECL 504, 141 Reprint yes 

40. Webb v. Jones, 163 Ala. 637, 
645, 50 S 887 (“It can be no sufficient 
answer to the bill to say that the ten- 
ant also may have a right. The ob- 
struction is, on the averments of the 
bill, not only a wrong to the tenant’s 
possession, but to the right of the 
complainants to have ingress and 
egress for the purpose of hauling tim- 
ber, as the bill complains, or as 
might have been added, for any other 
such legitimate purpose as may take 
an owner to farm lands occupied by 
his tenants, and is an injury to com- 
plainants’ reversionary interest as 
well, in that it impairs the salable 
value of the estate’’). 

41. Tinsman yv. Belvidere Delaware 
Re or 25 N. J. L. 255, 64 AmD 415. 

Hill v. Wing, 193 Ala. 312, 69 


Ss tii. 

43. Carter v. Louisville, ete, R. 
Co., 66 SW 1006, 23 KyL 2000. 

44, Ballard v. Butler, 30 Me. 94. 

45. Smith v. Smith, 21 Cal. A. 378, 
131_P 890. 

46. Cal. —Churchill v. Lauer, 84 
Cal. 233, 24)°P 107: 

Ga.—East Atlanta Land Co. v. 
Mower, 138 Ga. 380, 75 SE 418. 


Mass.—Cadigan v. Brown, 120 
Mass. 493. 
N. Y.—White v. Moore, 161 App. 


Div. 400, 146 NYS 593 Late 73 Misc. 
96, 132 NYS 441]; Watertown v. 
Cowen, 4 Paige 510, 27 AmD 80. 

Oh.—Harrison v. Pike, 7 Oh. Dec. 
(Reprint) 603, 4 CincLBul 156. 

[a] Where several persons have 
separate tracts of land through which 
a stream of water flows, they may 
join as plaintiffs to restrain the di- 
version of the stream at a point above 
their lands. Pepe v. Lauer, 84 
Cal. 233, 24°P 107. 

[b] Owners of separate lots abut- 
ting on a private alley to which they 
have a right of way may be joined as 
plaintiffs to prevent the building over, 
or obstruction of, the alley. MHarri- 
son vy. Pike, 7 Oh. Dec. (Reprint) 603, 


their grantees, may join in an equita- 
ble petition to restrain the original 


|owners and their grantees from dis- 


posing of or Be a the parks, 
and to have final decree declaring 
the parks eulioct to the publie use, 
and the petitioners to have an ease- 
ment therein. Wast Atlanta Land Co. 
v. Mower, 138 Ga. 380, 75 SE 418. 

{d] Municipality and grantees of 
lots abutting on park.—The grantee 
of land bounding on a street or square 
which the grantor has covenanted 
shall remain open may join with the 
city in a suit to restrain him from 
violating the covenant. White v. 
Moore, 161 App. Div. 400, 146 NYS 593 
[aff 73 Misc. 96, 132 NYS 441]; White 
v. Moore, 139 App. Div. 269, 123 NYS 
1012; Watertown v. Cowen, 4 Paige 
(N. Y.) 510, 27 AmD 80. 

47. White v. Moore, 139 App. Div. 
269, 123 NYS 1012 

fal Thus where plaintiff owned a 
lot and an appurtenant easement in 
the use of an adjoining alleyway 
which defendant had obstructed by a 
building, other lot owners having a 
legal right to use the alley were not 
necessary parties to a suit by plain- 
tiff to recover damages for the ob- 
struction of his easement and to com- 
pel the removal of the building as a 
nuisance. Blenis v. Utica Knitting 
Co., 73 Mise. 61, 130 NYS 740. 

48. Cushing v. Adams, 18 Pick. 
(Mass.) 110, 113 (“This case comes 
within that class of cases in which, 
for an injury done to the wife’s real 
estate during coverture, the husband 
may join the wife, or sue alone’). 
See also Noyes v. Hemphill, bOiNG wet 
536 (husband and wife may sue joint- 
ly if they were joint occupants of the 
premises, and had been injured in 
their joint occupancy). 


49. Hudson v. Watson, 11 Pa. 
Super. 266. 
50. Noyes v. Hemphill, 58 N. H. 


36 (dictum). 

51. Topper v. Barnes, 113 Cal. 636, 
45 P 874 (original grantee who con- 
veyed the land to which the easement 
is appurtenant to his daughter. in 


1000 [19C.J.] 

[§ 263] c. Who May Be Sued. Any person 
creating or assisting to create or maintain an ob- 
struction to an” - easement may be sued, whether he 
has any interest in the premises on which the ease- 
ment is located or not.®2 So also has it been held 
that the servient owner may be sued for the obstruc- 
tion of the way by others but with his knowledge 
and consent.°* 

[§ 264] d. Joinder of Parties Defendant. 
Where the injury to plaintiff’s easement is caused 
by the separate action of several others claiming the 
same easement under the same grant, they are 
properly made codefendants;°* but where the bill 
alleges separate and independent obstructions to a 
private way by defendant, it is not error to omit to 
make another party who also obstructed the way a 
party to the suit, as a separate suit might be main- 
tained against him for any obstruction.®> In an ac- 
tion for damages for injury to an easement which is 
not caused by the owner of the servient estate but 
by a third person, the person who commited the 
wrongful act must be made a defendant.®® In an 
action against defendants for obstructing an ease- 
ment on lands in their possession, the owner of the 
land is a necessary party where the existence of the 
easement is in issue,°? since an easement on land 
may not be adjudged in a suit to which the owner 
of the land is not a party.6’ The special adminis- 
trator of the deceased owner of the servient estate 
who assists in maintaining an obstruction caused by 
such owner, may be joined as a party defendant.®? 
But where ‘a fence interfering with a right of way 
was erected by deceased and continued by his pur- 
chaser, the latter and the administrator of deceased 
were improperly joined in an action for damages for 
the erection and continuance of the obstruction,® 
inasmuch as the purchaser was not liable for dam- 
ages before he purchased, nor the estate for dam- 
‘ages accuring thereafter.6t Where an action is 
‘brought by an abutting owner to have an alley open- 
ed and to remove obstructions, all the abutting 
owners having the right to object to such removal 
should be made parties defendant.®? 

Person who was common source of title. In an 
action to establish an easement in or over the ad- 
joining land, one who was the common source of title 


trust for her children with the bare, 622. 
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of the parties was not a necessary party, although 
he might properly have been brought in on his war- 
ranty in his deed to plaintiffs on ‘which their claim 
to an easement was based.®* 

One owner in common may maintain a bill for 
the removal of an obstruction without making the 
other owner in common a party, where the relief 
asked would not require any act to be done to which 
the other owner in common would have a right to 
object.** 

Interveners. Where, by deed of owners whose 
lands adjoined a harbor, their grantee was given an 
easement to extend a pipe line through their land 
and under the harbor, while interveners, by deeds 
between themselves and the other adjoining owners, 
had the privilege to dredge the harbor deeper, the 
easement for the pipe line - was not so necessarily in- 
consistent with the right to dredge as to render the 
interveners necessary parties to a suit to restrain 
interference with the extension of the pipe line, 
although the work of dredging the harbor so as to 
make it suitable for lake vessels, which was not 
presently intended, would necessitate the lowering 
of the pipes at a reasonable expense.® 

[§ 265] 8. Pleading—a. Complaint—(1) In 
General. Except as otherwise governed by local 
statute or practice,®® the general rules of pleading 
at law®? or in equity,®8 as the case may be, control 
in an action or suit to establish an easement or to 
obtain relief for an interference with, or an ob- 
struction of, an easement. Thus an application to 
enjoin obstruction of an easement must show that 
the remedy at law®® or the statutory remedy,’° as 
the case may be, is inadequate. If a statutory 
remedy is of the same nature and authorizes the 
same judgement as the common-law action, a count 
at common law may be joined with a count under 
the statute.71. Where it is sought to maintain an 
action on the theory that the duty rests on the 
owner to maintain and repair, plaintiff must plead 
and prove the facts from which such duty arises.7? 

[§ 266] (2) Allegations of Ownership. In an 
action for injuring or interfering with an easement 
the complaint must allege plaintiff’s ownership of 
the easement in question.7? According to some de- 


year, in accordance with provisions 


possibility of reverter to himself 
upon the death of them). 

52. Hardin v. Sin Claire, 115 Cal. 
460, 47 P 368. 

United New Jersey R., etc., Co. 
v. Crucible Steel Co., 85 N. J. Eq. 7, 
95 A 243 [aff 86 N. J. Eq. 258 mem, 
98 A 1087 mem]. 

54. Long v. Swindell, 77 N. C. 176. 

55. Hershman v. Stafford, 58 W. 
Va. 459, 52 SE 533. 

. Mulvany v. Kennedy, 26 Pa. 44 
(that such an action cannot be main- 
tained against the owner of the ser- 
vient estate alone). 

57. Campbell v. Flannery. 32 Mont. 
119, 79 P 702, 80 P 240, 29 Mont. 246, 
74 P 450. 

58. Campbell v. Flannery, 32 Mont. 
119, (e P 702, 80 P 240, 29 Mont. 246, 
80 P 240. 

59. a A v. Sin Claire, 115 Cal. 


60. Randall v. Brayton, 26 R. I. 
. 58 A 734 
61. Randall v. Brayton, 26 R. I. 
233. 58 A 734 
62. Hoyt vy. Heister. 7 Oh. Dee. 
(Reprint) 420, 2 CinecLBulSuppl 5. 
63. Thomnson vy. Cole, (Tex. Civ. 
A.) 126 SW 923. 
64. Walker v. Pierce, 38 Vt. 94. 
65. Forsyth v. American Maize 
Products Co., 59 Ind. A. 634, 108 NE 


66. See statutory provisions, 

[a] In Georgia (1) a petition to 
the ordinary in summary proceedings 
must show that the way is one con- 
templated by the statutory provisions 
authorizing actions to remove ob- 
structions to private ways arising by 
prescriptive right acquired by seven 
years’ possession or user of the same; 
otherwise the petition is demurrable 
on the ground that the ordinary has 
no jurisdiction of the proceedings 
Holloway v. Birdsong, 139 Ga. 316, 
77 SE 146; Collier v. Farr, 81 Ga. 749, 
7 SE 860; Woolbright v. ‘Cureton, 76 
Ga. 107. (2) Among other things it 
is necessary that the petition show 
that the way claimed is through im- 
proved land. Watkins v. Country 
Club, 120 Ga. 45, 48. 47 SE 538. (3) 
Tf the suit is brought by a grantee 
of the prescriber it is not necessary 
to allere that the way was laid out 
by petitioner, as the right to the way 
presumably passes to the land to 
which it is appurtenant, irrespective 
of the manner in which the easement 
is acquired. Nugent v. Watkins. 124 
Ga. 150,52 SE158. (4) If the petition 
contains, in addition to averments of 
a right of way by prescription, fur- 
ther allegations pertinent to an ap- 
plication for removal of obstructions 
from a way that had been used for one 


of a statute heretofore set out (see 
supra § 259 note 22 [a]), defendant is 
entitled on demurrer to have plantiff 
show definitely by proper averments 
whether his petition is based on the 
prescriptive right of way, or on the 
statute relating to rights of user of 
a way for as much as one year 
(Broom v. Grizzard, 136 Ga. 297, 71 
SE 480). (5) Form of petition held 
sufficient see Rodeers v. Stroud, 141 
Ga. 559. 81 - SH. 873. 

67. See Pleading [31 Cyc 921. 

68. See Equity [16 Cyc 216]. 

69. Gaynor v. Bauer, 144 Ala. 448, 
39 S 749. % LRANS 1082. 

70. Simmons y, Lindsay, 144 Ga. 
845. 88 SE 199. 


71. Lamphier vy. Worcester, etc., 
R. Co., 33 N. H. 495. 
72. Bellevue v. Daly. 14 Ida. 545, 


94 P 1036, 125 AmSR 179, 15 LRANS 
992, 14 AnnCas 1136. 
73. Ala.—Beard v. Hicks. 163 Ala. 
329, 333, 50 S 232 [qnot Cycl. 
Ark.—Johnson v. Lewis, 47 Ark. 66, 


2 SW 329 
Ind.—Cleveland. ete.. R. Co. v. Gris- 
497, 97 NE 1030, 1033 


wold, 51 Ind. A. 
[cit Cyc]. 

Ky.—Clouse v. Fain, 107 SW 701, 
32 cade 968. 
se H.—Smith v. Wiggin, 51 N. H. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cisions it is necessary to set out the particular man- 
ner, whether by prescription, grant or otherwise 
by which the title was acquired,’* although the 
weight of authority is to the contrary,’> in the 
absence of some special statutory ‘require- 
ment,’® it being held sufficient to allege generally 
plaintiff’s right to the easement and a violation 
of this right by defendant.77 If, however, plaintiff 
undertakes to set out his source of title the com- 
plaint must allege all the facts necessary to be 
proved to establish the same,"® except, it has been 
held, in the absence of a demand for more specific 
allegations.79 While there is authority apparently 
to the contrary,®° the weight of authority is that 
where an easement is claimed by prescription the 
complaint must allege facts showing a user under 
such conditions as are necessary for the acquisition 
of a prescriptive title;8t but where the complaint 
alleges such facts it is not necessary to allege the 
conclusion of law that the facts constituted an ease- 
ment by prescription.®? In alleging a prescriptive 
title it is not essential that the word ‘‘adverse’’ 
should be used, if facts showing that the possession 
was adverse are set out;®* nor is 1t necessary to ex- 
pressly state that plaintiff enjoys the right by pre- 
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scription where he avers that he has enjoyed the 
right for a period long enough to have established 
a prescriptive title.6* However, a petition is not 
good as an averment of adverse holding under a 
claim of right, where it merely alleges a user in 
common with the public for more than the prescrip- 
tive period.*® Where a complaint is based on the 
theory that the way in controversy was acquired 
by prescription, facts showing the way to be one of 
necessity should be stricken out.®® If the complaint 
is based on the theory that a way in controversy is 
one of strict necessity, the complaint must show 
that plaintiff has no access to his land from a public 
highway without going over defendant’s lands.87 If 
the gist of the complaint is that the right of way 
passed to complainant by implication both as ap- 
purtenant to the land granted and as a way of neces-. 
sity, the fact that the complaint also sets out a 
writing insufficient to grant a right of way does no 
render the bill demurrable.*® : 

The ownership of the land on which the easement 
is obstructed need not be alleged.®® 

[§ 267] (3) Description and Location of Ease- 
ment. The complaint must describe the easement 
so as to show the nature, extent, and location of the 


Or.—Carter v. Wakeman, 42 Or. 147, 
P5393" 


70 

Tex.—Texas Western R. Co. v. Wil- 
son, 83 Tex. 143, 18 SW 325; Bowing- 
ton v. Williams, (Civ. A.) 166 SW 719. 

Utah.—Farr v. Wheelwright Constr. 
Co., 49 Utah 274, 277, 163 P 256. 

{a] It is a sufficient allegation of 
ownership to state that defendant 
has given plaintiff a private right of 
way and that plaintiff had entered 
upon and used such way for sixteen 
years without objection or hindrance. 
Nowlin v. ‘Whipple, 79 Ind. 481. 

{b] A complaint in which the 
right to a way is based upon two 
grounds, a right of necessity and a 
right by prescription, states but_one 
eause of action. Harding v. Cow- 
gar, 127 Ind. 245, 26 NE 799. 

{e] Allegations sufficient on de- 
murrer.—Roush v. Roush, 154 Ind. 
562, 55 NH 1017. 

74. Boyden v. Achenbach, 79 N. C. 
539. See also Winnipiseogee Lake 
Co. v. Young, 40 N. H. 420, 432 (“An 
easement can be acquired at common 
Jaw only by grant, or prescription 
which pre-supposses a grant. It is, 
therefore, necessary for a party who 
assumes to describe his title, to state 
it as derived in one of these modes; 
though it is held sufficient to allege 
that he is lawfully possessed of cer- 
tain mills, and by reason thereof 
ought to have the benefit of the wa- 
ter of a certain stream, which, of 
right, ought to have run and flowed 
to the same’’). 

75.. Ala.—Beard v. Hicks, 163 Ala. 
$29, 333, 50 S 232 [quot Cyc]. 

Cal.—Myers v. Berven, 166 Cal. 484, 
137 P 260. 

Ill.— Gerber v. Grabel, 16 Ill. 217. 

Ind.—Hall v. Hedrick, 125 Ind. 326, 
25 NE 350. 

Mass.—Story v. Odin, 12 Mass. 157, 
7 AmD 46. 

; Ja5e H.—Smith v. Wiggin, 51 N. H. 


Or.—Carter v. Wakeman, 42 Or. 147, 
TOP T3938. 
or a chiag! v. Hershey, 23 Pa. 

S. C.—Craven v. Rose, 3 S. C. 72. 

W.Va.—Standiford v. Goudy, 6 W. 
Va. 364. 

[a] In an action for obstructing 
an easement for light and air, it is 
not necessary to allege a right by 
prescription to the use of the win- 
dows, a declaration that plaintiff is 
possessed of the house and has a 
right to the light and air through 
these windows being sufficient to ad- 
mit proof of the right, whether it 
arise by prescription, contract, or 
otherwise. Gerber v. Grabel, 16 Il. 
217; Story v. Odin, 12 Mass. 157, 7 


AmD 46. 

76. Hughes v. Snee, 9 Pa. Dist. 526 
(where plaintiff in an action for 
damages for obstructing a right of 
way bases his claim to title on ad- 
verse user, he must give notice there- 
of to defendant by the concise state- 
ment required by the Act of 1887, or 
in a bill of particulars; and a com- 
pulsory nonsuit is properly entered 
because of failure to give such no- 


tice). 


77. Beard v. Hicks, 163 Ala. 329, 
50 S 232; Hall v. Hedrick, 125 Ind. 
326, 25 NE 350; Standiford v. Goudy, 
6 W. Va. 364. 

78. Beard v. Hicks, 163 Ala. 329, 
333, 50 S 232; Bowington v. Williams, 
(Tex. Civ. A.) 166 SW 719; Standiford 
v. Goudy, 6 W. V..'364. 

fa] Thus a pleading that defend- 
ant acquired a way by parol agree- 
ment upon the conveyance to plain- 
tiff of the land over which he as- 
serted it is not good as a plea of an 
easement by estoppel, because alleg- 
ing no fact showing the injustice of 
a revocation of the way. Bowington 
v. Williams, (Tex. Civ. A.) 166 SW 


719. 

. Jann v. Standard Cement Co., 
54 Ind. A. 221, 102 NE 872 (the gen- 
eral allegation of the complaint, in 
an action for interference with an 
easement of way, that the parties to 
a conveyance agreed that the grantee 
should have the right to use a de- 
seribed roadway is sufficient to with- 
stand demurrer and permit proof of 
right to use the road, in the absence 
of motion for more specific allega- 


tions). 

80. Smoot v. Wainscott, 89 SW 176, 
177, 28 KyL 233 (“No greater par- 
ticularity of allegation is necessary 

.. than the general allegation of 
an adverse holding and use by plain- 
tiff and those under whom she claims 
for the prescriptive time”); Whaley 
v. Stevens, 27 S. C. 549, 558, 4 SH 145 
(where the following averment was 
held sufficient: “That the said Wil- 
liams S. Whaley, during his life-time, 
and the plaintiff since his death, had 
a right.of way by prescriptioh, on 
foot and with horses... by means 
of a road beginning on the said Cane- 
slatch plantation, and appendant and 
appurtenant thereto... out‘to and 
across the public road leading to 
John’s Island Ferry, through, over, 
and upon the adjoining lands of the 
said defendant, known as the Seven 
Oaks plantation’’). 

81. Overton v. Moseley, 135 Ala. 
599, 33 S 696; Johnson v. Lewis, 47 
Ark. 66, 2 SW 329.14 SW 466; Muncy 
v. Updyke, 119 Va. 636, 89 SE 884; 
Corkum vy. Feener, 29 N. S. 115. 


_ [a] Aright of way by prescription 
is not shown by alleging a habit of 
crossing another’s land, without de- 
fining the way, or stating that its use 
had been by right and open and no- 
torious. Johnson v:. Lewis, 47 Ark. 
Oba Ke oni 466. 
: uncy v. Updyke, 119 Va. 636, 
89 SE 884. Ete > 
83., Mitchell v. Bain, 142 Ind, 604, 
42 NE 230 (an allegation that plain- 
tiffs and their grantors have for fifty 
years continuously used a _ private 
road under a claim of right as a 
means of access to their land with 
defendant’s knowledge and acqui- 
escence, and without objection on his 
part sufficiently shows that the use 
was adverse); Majerus v. Barton, 92 
Nebr. 685, 139 NW 208 (where it is 
alleged that plaintiff used the road- 
way in question continuously for over 
fifty years with the knowledge and 
acquiescence of the owner, it will 
not be necessary to allege that the 
user was adverse since this fact will 
be implied from the other facts 
stated). ”* 


84. Chollar-Potosi Min. Co. v. Ken- 
nedy, 3 Nev. 361, 98 AmD 409. : 

85. Hickman v. Sewell, 11 Ky. Op: 
153 (holding, however, that wheré 
only an answer denying the aver- 
ments is filed, its filing cures the de- 
fects of the petition). 

86. Smith v. Ponsford, 184 Ind. 53, 
110 NE 194. 

87. Kershaw v. Burns, 91S. C. 129, 
74 SE 3878; Mclliquham vy. Anthony 
Wilkinson Live Stock Co., 18 Wyo. 
53, 104 P 20 (the allegation, in an ac- 
tion to establish ways of necessity 
over defendant’s lands, that plaintiff 
eannot reach either of the county 
roads mentioned in his petition with- 
out going through defendant’s fences, 
is not equivalent to an allegation that 
he has no other means of access to a 
public highway from his lands). 

[a] Complaint sufficient.—A com- 
plaint, in an action involving a right 
of easement over an alley, which al- 
leges that plaintiff is seized of a lot 
and owns a right of way easement ap- 
purtenant to the lot in and over an 
alleyway, and that the way is neces- 
sary for the use and enjoyment of his 
property, sufficiently charges that the 
way is essentially necessary to the 
enjoyment of the land, and states a 
cause of action as against a demurrer 
on the theory that the easement is 
not an easement appurtenant.  Ker- 
shaw v. Burns, 91 S. C. 129, 74 SE 378. 

88. Hammond v. Ryman, 120 Va. 
131, 90 SE 613. 

Let Standiford v. Goudy, 6 W. Va. 
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right elaimed,®° in order that a definite decree may 
be entered.®! 

Ways. In an action for obstructing a private 
way the complaint must allege that it is a private 
aa not a publie way,®? and should include a defin- 
ite description of the dimensions and location of the 
way,°®* by metes and bounds or in some other defin- 
ite way. It has even been held that the termini 
of the way should be given; that is, it should be 
deseribed as extending from one place to another,®° 
although this proposition has been denied.®® Where 
a way is not claimed as appurtenant to the premises 
of plaintiff to which it leads, it is not necessary to 
describe these premises in the complaint,®* and such 
description may be stricken out as surplusage.®® 

[§ 268] (4) Allegations of Injury Sustained. 
The complaint must show that the rights of plain- 
tiff have been violated.°® However, in accordance 
with well settled principles, it is not necessary that 
the complaint should show that actual damages 
have been sustained in order to state a cause of 
action, since the law intends damage from the in- 
vasion of the right.? 

Special damages. If plaintiff seeks to recover 
special damages they must be specifically set out in 
the complaint. Where the action is simply for an 
injury to the possessory interest and not to the 
reversion, no allegation of damages to the reversion- 
ary interest is necessary.* 


90. Cal.—Leverone v. Weakley, 155 
Gal, 395, 101° P 304. 
Ind.—Ritchey v. Welsh, 149 Ind. 


EASEMENTS 


nite without setting out the begin- 
ning, course, and termini of the way). 
See also Poole v. Greer, 22 Del. 220,| R. 


[§§ 267-271 


[§ 269] (5) Prayer for Relief. The complaint 
is not demurrable for want of facts because it de- 
mands the wrong relief or greater relief than plain- 
tiff is entitled to.® 

[§ 270] b. Answer. Defendant’s answer is 
governed by the general rules of pleading in actions 
at law® or in equity,’ as the case may be. Where 
defendant in an action for interference with an 
easement relies as a defense upon a right to use the 
same, the right must be specially pleaded.8 So it 
has been held that if an easement has been aban- 
doned,® or has been extinguished by disuse under 
special statutory provisions prescribing how ease- 
ments may be extinguished,!° or there are excep- 
tions taking the ease of a prescriptive easement 
out of the statute,4 these are matters of defense 
to be specially pleaded; but there is authority 
which is not in harmony with this view.12 In an 
action to establish a right of servitude, allegations 
in defense that plaintiff has no interest in the 
servitude which he claims and that his action is 
brought only for the purpose of forcing defend- 
ant to purchase plaintiff’s land, will be struck. out 
on demurrer.1® <A pleading is demurrable if it pur- 
ports to answer the entire complaint and the mat- 
ters therein pleaded, but amounts only to a partial 
defense.1# 

[§ 271] 9. Evidence—a. 


Presumptions and 


purposes or that it has been so used 
or is essential to such use. Southern 
Co. v. Beaudrot, 63 S. C. 266, 41 SE 


214, 48 NE 1031, 40 LRA 105; Liggett 
v. Lozier, 133 Ind. 451, 32 NE 712 
Harding v. Cowgar, 127 Ind. 245, 26 
NE 7993 Shedd v. American Maize 
Products Co., 60 Ind. A. 146, 108 NE 
610; Thomas v. McCoy, 30 Ind, A. 555, 
66 NB 700. 

Mich.—Fox v. Pierce, 50 Mich. 500, 


15 NW 880. 

Or.—Carter v. Wakeman, 42 Or. 141, 
40. P 393. 

Pa.—Bright v. Allan, 203 Pa. 386, 
53 A 248. 


91. Shedd v. American Maize Prod- 
ucts Co., 60 Ind. A. 146, 108 NE 610. 

92. Lainphier v. Worcester, etc., R. 
33 N. H. 495; Boyden v. Achen- 
Bach, 79 N. C. 589. See also Auten- 
rieth v. St. Louis, etc., R. Co., 36 Mo. 
A. 254 (holding, however, that the de- 
fect in failing to state that the way 
is a private way and not a public 
highway is waived by defendant fail- 
ing to move to make the petition more 
definite and certain). 

{a] For the obstruction of a pub- 
lic way a private action cannot be 
maintained except for a special] in- 
jury. Boyden v. Achenbach, 79 N. C. 
539 


93. Johnson v. Lewis, 47 Ark. 66, 
2 SW 329; Leverone v. Weakley, 155 
Cal. 395, 101 P 304; Shedd v. Ameri- 
can Maize Products Co., 60 Ind. A. 
146, 108 NE 610; Fox v. Pierce, 50 
Mich. 500, 15 NW 880. 

[a] Description held insufficient.— 
Johnson v. Lewis, 47 Ark. 66, 2 SW 
329; Leverone v. Weakley, 155 Cal. 
395, 101 P 304; Shedd v. American 
Maize Products Co., 60 Ind. A. 146, 
108 NE 610. 

$4. Johnson v. Lewis, 47 Ark. 66, 
2 SW 329; Sassman v. Collins, 53 Tex. 


Civ eAs ia, LL SW. seu. 

95. Lamphier v. Worcester, etc., 
Ry Col, 33 N. HH. 495. 

96. Johnson v. Williams, 138 Ga. 


853, 76 SE 380 (it is not necessary to 
describe the way in so far as it ex- 
tends over the land of others than 
the owner who obstructs the way; it 
is sufficient that the description of 
the way over his land is accurately 


defined); Harding v. Cowgar, 127 Ind. 
245, 26 NE 799 (a description of a 


Way as a well defined road thirty feet 
wide which had’been in use for more 
than twenty years is sufficiently defi- 


65 A 767 (in an action for damages 
for obstructing a right of way, the 
declaration described the right of 
way “toward” a certain road, without 
otherwise designating the terminus 
where it was held that an objection 
for want of particularity should 
have been raised by special demurrer 
if at all). 
97. Smith v. Wiggin, 51 N. H. 156. 
98. Lamphier v. ‘Worcester, etc., 
R. pes ae N. H. 495. 
y.—Bland v. Smith, 66 SW 
181° “23 SSO. 1082. 
Mass.—Hartshorn y. South Read- 
ing, 3 Allen 501. 
AY: Y.—Clark v. Storrs, 4 Barb. 562. 
I.—Murphy v. Bates, PAW Se MI 
89, Ra As O1as 
Tex.—Ly on v. McDonald, 78 Tex. 
71, 14 SW y6l, 9 LRA 295 
Tal Alleging that a ‘puilding is 
erected on the land to which a way 
is appurtenant without showing that 
it encroaches upon the way itself is 


insufficient. Clark v. Storrs, 4 Barb. 
GNAYD) R562, 
[b] Where a gate is constructed 


across a way by the owner of the ser- 
vient estate the complaint in an ac- 
tion for its removal must show that 
its location is such as to make it an 
unreasonable obstruction to the en- 
joyment of the easement. Bland v. 
Smith, 66 SW 181, 23 KyL 1802. 

[kell fe ee: complaint in an action for 
obstructing a view is_ insufficient 
where it fails to show that the ob- 
struction is of such a character that 
any injury could result therefrom. 
Lyon v. McDonald, 78 Tex. 71, 14 SW 
261, SOE RA 295% 

{d] Where an easement is granted 
for a particular purpose it is not suf- 
ficient to allege an obstruction in gen- 
eral ‘terms without stating that its 
use for that purpose is interfered 
Ate Clark v. Storrs, 4 Barb. (N. Y.) 


fel Ownership of the easement at 
the time the damages accrued must 
be alleged to warrant a recovery. 
Galveston, ete., R. Co. v Haas, 17 Tex. 
Civ. A. 309, 42 SW 658. 

[f] In an action for obstructing 
the right of way of a railroad by the 
erection of a fence, the complaint 
need not allege that the right of way 
is desired or required for railroad 


[g] 
appurtenant to plaintiff’s property he 
need not allege that he is unable to 
obtain a way over the lands of others. 
Ellis v. Bassett, 128 Ind. 118, 27 NE 
344, 25 AmSR 421. 

{hi The allowance of a bill of par- 
ticulars as to the injuries complained 
of is discretionary with the court. 
Vanderzee v. Hallenbeck, 14 NYCiv 
Proce.) 9! 

1. See supra § 246. 

2. Atkins v. Bordman, 2 Metce. 
(Mass.) 457, 37 AmD 100; Blodgett Vv. 
Stone, 60 ING TEE UG6Zs Tillotson Vv. 
Smith, 32 N. H. 90, 64. AmD Bisse 
Woodman v. Putts 9 New EL wool Col- 
lins v. St. Peters, 65 Vt. 618, 97 A 
425; Fullman v. Stearns, 30 Vt. 443; 
Harrop Wen ELINS G0 dunes 4 Exch. 43, 1 
ERC 547; Bower Vashi de Bing. N. 
Cas. 549, 27 ECL 759, oi Reprint 
1229; Ashby v. White, 2 Ld. Raym. 
938, 92 Reprint 126. 

Barry, 10 Gray 


3. Adams v. 
(Mass.) 3861; Fleming v. Baltimore, 
etc., R. Co., 51 W. Va. 54, 41 SE 168. 

fa] In ‘order to recover damages 
for loss of business and custom the 
causes of the loss must be specially 
set out. Fleming v. Baltimore, etc., 
Rn Coo LV Vials “54, 41 SE 168. 

4. Cushing v. Adams, 18 Pick. 
(Mass.) 110. 

5. Nowlin v. Whipple, 79 Ind. 481. 

6. See Pleading [31 Cyc 126). 

7 See Equity (16 Cyc 297]. 


8. Sect Cos, Va eradtordieay 


299. 
Where a way of necessity is 


9. Agnew v. Pawnee City, 79 Nebr. 
603, 113 NW 236. 
10. Corea v. Higuera, 153 Cal. 451, 
ark ae ris pags ee m 
allan v alters, . A 
A.) 190 SW 829. paket 
12. Bowen v. Team, 40S. C. L. 298, 
60 AmD 127 (that the owner of the 
servient estate who claims as a de- 
fense an extinguishment of an ease- 
ment through a prescriptive right to 
maintain the obstruction complained 
of, need not specially plead this de- 
fense). 


fine Content v. Demers, 2 Que. Pr. 
14. Harding v. Cowgar, 127 Ind. 
245, 26 NE 799 (where a way is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 271-274] 


Burden of Proof.1®> One who asks the aid of a court 
of equity to enjoin the obstruction of an easement 
must show a clear title,1® or at least a fair prima 
facie case in support of the title he asserts,!’ that 
the obstruction constitutes a substantial interfer- 
ence with his rights,'® and, in addition thereto, he 
must show that irreparable or serious injury will 
result from the invasion of his legal rights, the 
irreparable or serious nature of the injury to which 
the property in question is subject, and will likely 
sustain, before the legal right can be fully vindicated 
in the proper forum, being the equity on which 
the application for injunction is founded.!® 

[§ 272] b. Admissibility.2° On the question of 
damages due to the obstruction of a way, evidence 
of the injury caused thereby to persons other than 
plaintiff is not admissible ;?+ but evidence is admis- 
sible of any expenditures made by plaintiff in im- 
proving the way,?? or of the market value of plain- 
tiff’s property before and after the way was 
closed,?* or to show that defendant acted malicious- 
ly,?4 or with a knowledge of plaintiff’s rights.2° In 
an action for the obstruction of a way to a hotel, 
declarations of the guests, made at the time of leay- 
ing, and tending to show that they left on account 
of the obstruction, were admissible as being expres- 
sive of the motive and reason for their actions.?® 
Evidence is admissible on the part of defendant to 
show in mitigation of damages that the way ob- 
structed was not plaintiff’s only means of access 
to his premises.27 Evidence of special damages is 
not admissible unless such damages are specially 


claimed both by necessity and by|noying plaintiff). 
prescription the answer is demurrable 25. 
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Bennett v. Biddle, 150 Pa. 420, 


[19 C.J.] 1003 


set out in the complaint.?§ 

[§ 273] ¢. Sufficiency.2® To warrant a recov- 
ery the evidence must establish both the right of 
plaintiff and also an unlawful interference with it 
by defendant.°° A party who charges a wrongful 
obstruction of his easement cannot rely on the 
weakness of the adverse party’s title.*+ But to es- 
tablish his right, it is not necessary that plaintiff 
should show any title other than the actual use and 
occupation of the premises to which the easement is 
appurtenant,°? unless from the nature of the pro- 
ceedings the title is directly put in issue;** neither 
is it necessary in order to show a violation of his 
right for him to prove that any actual damages 
have been sustained.*4 In the notes reference is 
made to cases in which the court considered the evi- 
dence sufficient to authorize an injunction against 
an obstruction of an easement;*° to show an ob- 
struction of a way;°° to show that depreciation of 
rental value did not result from the obstruction of 
a way;°’ to show that a purchaser had notice that 
the existence of an easement was in dispute;** to 
show that a purchaser of a servient estate had notice 
of an easement;*® to show that a substituted mode 
of egress was not as convenient as a way;*° to sus- 
tain a decree or judgment for defendant.*t 

[§ 274] 10. Issue, Proof. and Variance. Evi- 
dence to be admissible must be pertinent to the al- 
legations of the pleadings and tend to prove or dis- 
prove the particular matters in issue.42 No evidence 
is of course admissible which is not covered by the 
allegations of the pleadings.** No damages can be 


41. Gascho v. Lennert, 176 Ind. 677, 
97 NE 6; Brier v. State Exch. Bank, 


if the facts pleaded are a defense only | 24 A 738 (evidence is admissible that } 225 Mo. 673, 125 SW 469. 


to the right claimed by necessity). 
15. See also supra § 181 et seq. 


13, 95 SE 311; Bernei v. Sappington, |} do so). 
102 Md. 185, 62 A 365; Dodge v. 26. 
Pennsylvania R. Co., 43 N. J. Eq. 351,} 154, 68 A 857. 
11 A 751 [aff 45 N. J. Eq. 366, 19 A 
ee mem]. See also supra §§ 254, 255, eke 


preliminary injunction to protect a 29. 
right which he claims in land, must 


case, and according to the established 


defendant had sought advice as to 42. 
his right to obstruct the way, and | 602 
16. Goodwin v. Bickers, 22 Ga. A.|had been informed that he could not 


Cleaves v. Braman, 103 Me. 
az Demuth | v. 


McTavish v. Carroll, 13 Md. 
[a] Preliminary injunction. — A | 429; Fleming v. Baltimore, etc., R. Co., 

complainant, to entitle himself to a|51 W. Va. 54, 41 SE 168. 

See also supra § 194 et seq. 

30. Ala.—Barker 

show, on the undisputed facts of his] tric Co., 173 Ala. 28, 55 S 364. 

Del.—Poole v. Greer, 22 Del. 220, 


Ala.—Ward v. Neal, 35 Ala. 


Colo.—Durkee v. Jones, 27 Colo. 
159) 60" 61'S. 

Conn.—Hoyle v. New York, etc., R. 
Co., 60 Conn. 28, 22 A 446. 

Ind.—Steel v. Grigsby, 79 Ind. 184. 

Me.—MclIntire v. Talbot, 62 Me. 312. 

Mass.—Randall v. Chase, 133 Mass. 
210; Sale v. Pratt, 19 Pick. 191. 

N. Y.—Hamilton v. White, 4 Barb. 
60 [aff 5 N. Y.9]. 

N. C.—Faulk v. Thornton, 108 N. C. 
314, 12 SE, 998. 

Pa.—Hughes v. Snee, 9 Pa. Dist. 


Amweg, 90 Pa. 


v. Mobile Elec- 


law of the state, that he possesses 
the right which he claims. Dodge v. 
Pennsylvania R. Co., 43 N. J. Eq. 351, 
PIPART SI [att 45 Nes. Ha; 366 mem, 
19 A 622 mem]. 

{[b] Obstruction of private way.— 
Plaintiff in proceeding to remove ob- 
structions from private way claiming 
right to way under Civ. Code (1910) 
§ 824, had the burden of showing con- 
stant and uninterrupted use of such 
way for seven years or longer, and 
that it had been kept in repair during 
that time. Goodwin v. Bickers, 22 
Ga. A. 13, 95 SH 311. 

17. Bernei v. Sappington, 102 Md. 
185, 62 A 365. 

18. Petty v. Persons, [1914] 2 Ch. 


19. Bernei v. Sappington, 102 Md. 
185, 62 A 365. 2 

[a] In a suit for a mandatory in- 
junction to compel the removal of an 
obstruction, if defendant desires a 
judgment for damages in lieu of the 
injunction he has the burden of show- 
ing a state of facts which would jus- 
tify such relief. Collins v. Buffalo 
Furnace Co., 73 App. Div. 22, 76 NYS 
420 


20. See also supra § 183. 

21. McDonnell v. Cambridge R. Co., 
151 Mass. 159, 23 NE 841; Pettingill v. 
Porter, 3 Allen (Mass.) 349. 

22. Hill v. Hagaman, 84 Ind. 287. 

23. Atkinson vy. Kreis, 140 Ga. 52, 
78 SE 465. 

24. Burnham v. Jenness, 54 Vt. 272 
(evidence is admissible of a declara- 
tion by defendant that he erected the 
obstruction for the purpose of an- 


65 A 767. 

D. C.—Jackson y. Eli, 23 App. 122. 

Ga.—Davis v. Gurley, 44 Ga. 582. 

N. J.—Forrester v. Island Heights 
Assoc., (Ch.) 62-A 775. 

31. Barker v. Mobile Plectric Co., 
173 Ala. 28, 55 S 364. 

32. Ferguson v. Witsell, 39 S. C. 
L. 280,57 AmD 744; Smith v. Kinard, 
20 S. C. L. 642 note. 

83. Smith v. Kinard, 20S. C. L. 642 
note. 

34 Tuttle v. Walker, 46 Me. 280; 
Collins v. Buffalo Furnace Co., 73 App. 
Dive 1122. 76) ONYS_ 94205 Setter iv: 
Schmidt, 5. LancLRev (Pa.) 9. See 
also supra § 246. 

35. Planter’s Gin Co. v. Rea, 146 
Ga. 694, 92 SE 220 (erection of ware- 
house in servient estate). 

[a] Yemporary injunction.—Miles 
he: Bodenheim, (Tex. Civ. A.) 184 SW 
633 


36. Bartels v. Woodbury County, 
174 Towa 82, 156 NW 303; Miles v. 
Bodenheim, (Tex. Civ. A.) 184 SW 
633; Weller v. Heimbruck, 145 Wis. 
217, 129 NW 1067. 

37. Abney v. Twombly, 39 R. I. 
304, 97 A 806. 

38. Golden v. Rupard, 80 SW 162, 
25 KyL ‘2125. 

39. Hammonds v. Eades, 146 Ky. 
162, 142 SW 3879; McCauley v. Twy- 
man, 110 SW 892, 33 KyL 692; Covell 
v. Bright, 157 Mich. 419, 122 NW 101; 
mone v. Libby, 22 Wyo. 464, 143 P 

40. Progress Press Brick, etc., Co. 
v. St. Louis, etc., R. Co., 251 Mo. 606, 
158 SW 588. 


526. 

[a] Where the claim to an ease- 
ment is based on a prescriptive right 
a deed which grants the right claimed 
but which does not recognize any pre- 
scriptive right independent of the 
deed itself is inadmissible as evi- 
dence of the right claimed. Hoyle v. 
ev NOT etc., R: Co: 60: Conny 23, 22 


[b] A complaint alleging a contin- 
uous and uninterrupted use of a cer- 
tain way for thirty-five years, and 
that during this time plaintiff had had 
no other way or means of getting 
from his land to the public highway, 
is sufficiently comprehensive to admit 
proof of a way acquired by either 
grant, prescription, or necessity. Steel 
v. Grigsby, 79 Ind. 184. 

[c] Where a right of way is 
pleaded as a defense to an action of 
ejectment evidence is admissible of a 
way either by grant or by prescrip- 
tion. Hamilton v. White, 4 Barb. 60 
[agi co NG Yeon. 

[d] Describing windows as “an- 
cient” in the complaint in an action 
to recover damages for their obstruc- 
tion does not confine plaintiff to proof 
of a prescriptive right, but he may 
show that it was acquired by grant. 
Ward v. Neal, 35 Ala. 602. 

43. Hughes v. Snee, 9 Pa. Dist. 
526 (where the complainant alleges a 
particular title, evidence of a differ- 
ent source of title is not admissible). 

[a] If the complaint alleges both 
a grant and a prescriptive title evi- 
dence is admissible of either. Durkee 
v. Jones, 27 Colo. 159, 60 P 618. 


1004 


‘ 


assessed for any injuries not alleged in the com- 
plaint.44 Material variance between the pleading 
and the proof is fatal to a recovery;** but proof of 
a right of a less extent than that claimed by plain- 
tiff on the trial is not fatal to a recovery if the com- 
plaint is so general that the proof is not inconsist- 
ent with its allegations.*® 

[§ 275] 11. Trial—a” Questions of Law and 
Fact.47 Under the general rule,‘® it, has been held 
proper for the jury to determine what amount of 
obstruction of light a building will cause,*? whether 
the owner of the servient estate has used his proper- 
ty in a manner inconsistent with the rights of the 
owner of the easement,°® whether’ the owner of the 
easement has used it for an unauthorized pur- 
pose,®! or whether other ways than those provided 
for by covenant in right of way deed had been 
established and acquiesced in in lieu thereof.®? So 
in an action for obstructing an alleged private way, 
whether the way is public or private, is a question 


[19 C. J.] 
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[§§ 274-278 


the court must fully inform the jury as to the na- 
ture of the right in issue between the parties.°4 

[§ 277] c. Verdict and Findings. The general 
rules governing verdicts®® and findings®® are con- 
trolling in actions of this character. In an action to 
secure the removal of obstructions from a private 
way of necessity a verdict for plaintiff is not in- 
sufficient because no damages are found in his 
favor.°7 A finding that a roadway over other land 
of the grantor is appurtenant to the land conveyed 
excludes the idea that the way was personal or in 
eross.°> 

[§ 278] 12. Judgment. A judgment assessing 
certain damages for the obstruction of an easement 
and also conferring authority, upon a contingency, 
to apply for further damages is unauthorized.®? The 
only judgment which the court has authority to en- 
ter is a mandatory injunction together with an 
award of such damages as had been sustained up to 
the time of entry of judgment.®° 


for the jury.®? 
[§ 276} b. Instructions. The 


44. Adams _v. Barry, 10 Gray 
(Mass.) 361; Lyon v. McDonald, 78 
Tex:''71,:14 SW 261, 9 LRA 295. 

[a]. Special damages.—No special 
damages can be recovered unless al- 
leged in the complaint. Adams v. 
Barry, 10 Gray (Mass.) 361. 

45. Ga—Gardner v. Swann, 114 
Ga. 304, 40 SE 271. 

.., Kan.—Guild_ v. Ohio Lodge I. O. O. 
F. No. 132, 6 Kan. A. 67, 49 P 684. 
‘SMass.—Hill v. Haskins, 8 Pick. 83. 

Pa.—Hughes v. Snee, Pa. )Dist: 


526 

S. €.—Ross v. Georgia, etc., R. Co., 
83 Sa2C.r4Wi,12 SE 101. 

[a] If plaintiff alleges the par- 
ticular title, he cannot recover un- 
less the evidence establishes the par- 
ticular title alleged. Hughes v. Snee, 
9 Pa. Dist. 526. ‘ 

[b] If the right to recover is 
based upon the existence of a pre- 
scriptive title, plaintiff must prove 
his case as laid. Gardner v. Swann, 
114 Ga. 304,40 SE 271. 

{c] A declaration alleging a right 
to have a way at all times kept open 
is not supported by proof of a grant 
of a way for the sole purpose of mak- 
ing repairs. Hill v. Haskins, 8 Pick. 
(Mass.) 838. 

{ad] A complaint alleging the way 
obstructed to be a public way is not 
sustained by proof of the existence 
of a private way. Gurney v. Ford, 2 
Allen (Mass.) 576. 

{e] If the termini of a way are 
stated in the complaint, plaintiff, to 
prevail, must prove a right of way 
throughout the entire distance as 
elaimed. Deerfield v. Connecticut 
River R. Co., 144 Mass. 325, 11 NE 105. 

{f] Im the case of a notice allowed 
by statute as a substitute for a spe- 
cial plea the same strictness as to 
variance is not required. Manion v. 
Creigh, 87 Conn. 462. ° 

46. Webster v. Lowell, 142 Mass. 
324, 8 NE 54. 

[a] If a way is appurtenant to 
any part of plaintiff's premises he 
may recover for its obstruction, al- 
though the proof shows that the 
premises described in the complaint 
includes a tract lying beyond that 
to which the way is appurtenant. Pet- 
tingill v. Porter, 3 Allen (Mass.) 349. 

47. See also supra § 199. 

48. See Trial [38 Cyc 1511]. See 
also Lexington, etc., R. Co. v. Hargis, 
180 Ky. 686, 203 SW 525 (where a 
private passageway was obstructed 
only by stones, which could be easily 
removed at small expense, the court 
erred in submitting the question 
whether injury was temporary or per- 
manent, the injury being temporary). 

49. London Brewery Co. v. Ten- 
nant, L. R. 9 Ch. 212; Theed v. Deben- 
ham, 2. Ch. D. 165. fexpl Parker ‘v. 
First Ave. Hotel Co., 24 Ch. D. 282; 


Obstruction of way. In a suit to enjoin the ob- 


instructions of 


Ecclesiastical Comrs. v. Kino, 14 Ch. 
D. 213; Hackett v. Baiss, L. R. 20 Eq. 
494] (there being no conclusion of 
law that the light coming to a win- 
dow will not be obstructed if it is 
permitted to fall upon the window 
at an angle of forty-five or any other 
number of degrees). 

50. Ind.—Berg v. Neal, 40 Ind. A. 
575, 82 NE 802. 

Md.—Baker v. Frick, 45 Md. 337, 24 
AmR 506. 

Mass.—Meehan v. Barry, 97 Mass. 


447. 

N. H.—Jewell v. Clement, 69 N. H. 
1335839) “A582. 

N. Y.—Herman vy. Roberts, 119 N. 


Y. 37, 45, 23 NE 442, 16 AmSR 800, 7 
ites 226; Jackson v. Allen, 3 Cow. 

Eng.—Stanley v. Shrewsbury, L. R. 
19 Eq. 616. 

“Tt is difficult, if not impossible, to 
lay down a clear and definite line of 
use which shall enable the parties al- 
ways to determine wnat may be con- 
sidered a proper and reasonable use 
as distinguished from an unreason- 
able and improper one, and such ques- 
tions must, of necessity, be usually 
left to the determination of a jury, 
or the trial court, as questions of 
fact.” Herman v. Roberts, supra. 

[a] Gate across way.—Whether 
the erection of gates across a way 
by the owner of the servient estate 
is an unreasonable interference with 
the easement is a question for the 
jury. Baker yv. Frick, 45 Md. 337, 24 
AmR 506; Jewell v. Clement, 69 N. 
H, 133,39 A 582; Brill v. Brill, 108 
N. Y. 511, 15 NE 538; Huson v. Young, 
4-Lans. (N. Y.) 68. 

{[b] Reasonable use of way by 
owner of servient tenement.—It is a 
question for the jury to determine 
which is a reasonable use of a pri- 
vate way by the owner of the servient 


tenement. Berg v. Neal, 40 Ind. A. 
575, 82 NE 802. 

{c] Interference with lights.— 
The question whether plaintiff’s 


lights have been substantially in- 
terfered with is, of course, a ques- 
tion of fact to be established by the 
evidence. Stanley v. Shrewsbury, L. 
R. 19 Eq. 616. 

51. Appleton v. Fullerton, 1 Gray 
(Mass.) 186; Hawkins v. Carbines, 3 
H. & N. 914; Brocklebank v. Colwill, 
8 OntWR 231. 

_52. Lexington, etc., R. Co. v. Har- 
gis,, 180 Ky. 636, 203 SW 1225. 

53. Deerfield v. Connecticut River 
R. Co., 144 Mass. 325, 11 NE 105; Fish- 
er v. Farley, 23 Pa. 501; Galveston, 
etc., R. Co: v. Baudat, 17 Tex. Civ. A. 
595, 45 SW 939. 

54. McCardle v. Barricklow, 68 
Ind. 356 (where an instruction was 
held erroneous which failed to dis- 
tinguish between a prescriptive right 


and a right which might have been 


exercised under a mere license). See 
also Trial [88 Cyc 1594]. 

55. See Trial [38 Cyc 1868]. 

56. See Trial [38 Cyc 1953]. 

[a] Illustrations.—(1) In a suit 


to establish an easement, a finding” 
that defendant had knowledge of 
facts and circumstances sufficient to 
put a prudent man on inquiry as to 
the existence of the easement and 
right of way, and that by prosecuting 
such inquiry he might have learned 
of the existence thereof, sufficiently 
charged defendant with notice of the 
easement, and was not objectionable 
for failure to set forth particular 
facts and circumstances referred to. 
Rubio Canon land, ete., Assoc. v. 
Everett, 154 Cal. 29,°96 P 811." @2) 
In an action to restrain defendant 
from interfering with a pipe line lo- 
cated on defendant’s land, or the wa- 
ter therein, a finding that plaintiff had 
an interest in the pipe line for the 
purpose of conveying sufficient wa- 
ter for irrigation, etc., in connection 
with a finding as to the extent or such 
interest, constituted a sufficient find- 
ing that plaintiff had an easement in 
the maintenance of the pipe line and 
owned the same to the extent claimed. 
Collins! v., Gray, 3. Cal. A. 723, 86) 2 
983. (3) In an action to restrain in- 
terference with the construction of 
a pipe line under the grant of an ease- 
ment through defendants’ land and 
into a lake on which such land 
fronted, findings that during the ne- 
gotiations for the sale of the land to 
which the easement was appurtenant 
defendants pointed out the line of the- 
proposed easement, and that subse- 
quent to the purchase of the land they 
again pointed out a way for the pipe- 
line, in each instance locating it east 
of a pier and substantially in the 
place where plaintiff was locating the 
pipes, and findings that in extending 
the pipes from a point to which they 
had been previously constructed the 
course and the direction of the line 
was changed to a more easterly 
course than an extension of the line 
previously built if extended in the 
same direction, would pass west of 
the pier, did not, as claimed, show a 
change in the location of the ease- 
ment by plaintiff, there being no find- 
ing that it was changed from the line 
originally pointed out and designated 
by defendants. Shedd y. American 
Maize Products Co., 60 Ind. A. 146, 
108 NE 610. 


57. Miller v. Richards, 139 Ind. 
263, 38 NE 854, . 
58. Jann v. Standard Cement Co., 


54 Ind. A. 221, 102 NE 872. 

59, Ackerman vy. True, 56 App. Div. 
54, 66 NYS 6. 

60. Ackerman v. True, 56 App. Div. 
54, 66- NYS 6. 
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struction of a way over defendant’s land, complain- 
ant is either entitled to a mandatory injunction or 
no relief,®** and the court cannot couple with an or- 
der for an injunction an order requiring complain- 
ant to compensate defendant for, the use of the 
way.°? If in an action for the obstruction of a 
private way plaintiff is successful, the judgment 
may properly give him the possession and right ‘‘to 
use and enjoy the way, the same as he has been 
accustomed to do;’’6? and a mere reference in the 
judgment to the plaintiff as the owner of a passway, 
obstruction to which was sought to be enjoined, is 
not objectionable, as it merely gave him an easement 
therein ;°* but it is of course erroneous to award 


rights greater than were conferred by the deed creat- 


ing the easement.°> Except where there is no dis- 
pute as to its limits,®* the width of the way should 
be made clear,®’ or the judgment should give a defin- 
ite description of the land devoted to the use of the 
way.°8 A fortiori a judgment cannot be sustained 
where the description of the way is not only uncer- 
tain but a clear departure from the description of 
the way as outlined in the complaint.°® Where the 
owner of the servient tenement is entitled to main- 
tain gates across a way, a judgment restraining him 
from obstructing the way should prohibit the main- 
tenance of such gates as will amount to an obstruc- 
tion to travel, but should not prohibit him from 
maintaining gates, readily opened and closed by the 
rightful user of the way, as reasonably required for 
the occupation of the premises.7° A judgment for- 
bidding obstruction by locked gates in effect per- 
mits use of unlocked gates at proper points.71 A 
decree in partition rendered when steam railroads 
were unknown, giving each tenant the right of 
61. Feitler v. Dobbins, 263 Ill. 78, 
104 NE 1088. ‘ 
62. Feitler v. Dobbins, 263 Ill. 78, 
104 NE 1088. © 
. 63. Ward v. Warren, 82 N. Y. 265, 
11 NYWklyDig 89 [aff 15 Hun 6v0]. 
64 Powell v. Wines, 179 Ky. 414, | easement’ ’’). 
200 SW 641, 75. 
65. Avery v. New York Cent., etce.,| Mass. 586 
R. Co., 106 N. Y. 142, 12 NE 619. 


66. Powell v. Wines, 179 Ky. 414, 
200 SW 641. 
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is to be construed with reference to| 80. 
the terms of the grant of the right|AmD 696; Freeman v. Sayre, 48 N. 
of way, and that when so construed, 
the decree means the same as though 
it read, the temporary injunction ‘is 
ithin the life of the 


v. Randall, 109 
(where an _ easement is [b] 
claimed over a strip of land: lying be-| quired by its charter to construct an-. 
tween the premises to plaintiff and 
See also Muncy v. Up-| defendant, a judgment against plain- 


made permanent w 


Warshauer 
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‘‘carting’’ timber across the other’s land, does not 
authorize a present owner of a tract of land to con- 
struct a steam railroad over an adjoining tract,’ 
especially since the privilege was not incorporated 
in conveyance subsequent to the decree under which 
the parties claimed.”* A decree making permanent 
a temporary injunction restraining interference 
with a way is not erroneous, although by the terms 
of the grant creating the easement it was to last 
only so long as certain buildings should stand.” 

Conclusiveness of judgment. The judgment is 
conclusive only as to the matters directly in issue 
and passed upon by the jury.” 

[§ 279] 138. Damages’*—a. In General. The 
owner of an easement which has been injured or 
its enjoyment interfered with is entitled to recover 
from the wrongdoer the actual damages which he 
has sustained,’? and if no actual damages are proved 
he is entitled to recover nominal damages.7® The 
damages recoverable are such only as are the proxi- 
mate result of the obstruction.79 And the recovery 
will be limited to the damages sustained up to the 
time of the commencement of the action,®® except 
in certain eases where the obstruction is permanent 
and a necessarily continuous injury.8!| Exemplary 


‘or punitive damages may be awarded for the inter- 


ference with an easement whenever it is shown that 
defendant has acted in an oppressive or malicious 
manner,®? or in pursuance of a willful intent to 
injure ;®* or where he has persisted in an interfer- 
ence after plaintiff’s right to the easement has been 
established by a prior action.§* If plaintiff is owner 
of the easement only, he cannot recover for any in- 
jury resulting to the servient estate,®> and if his 
interest is merely reversionary, and he is not in 


Cole v. Sprowl, 35 Me. 161, 56 


J. L. 37, 2 A 650; Ackerman v. True, 
56 App. Div. 54, 66 NYS 6. ; 
fa] Damages shonld be assessed: 
only to the date of the writ and. not, 
up to the time of the trial. Cole, v. 
Sprowl, 35 Me. 161, 56 AmD 696, in 
If a railroad company is re-; 


other suitable way wherever a way is 
obstructed by it, damages will only 


dyke, 119 Va. 636, 89 SE 884 (where 
the only part of the way in contro- 
versy was a section between the mid-~ 
ale of a creek and a public road over 
the land of defendant, a decree, de- 
scribing the section as along the 
route of what was designated in the 
bill as the “old Thompson road” from 
the middle of the creek to the public 
road along a traveled route as indi- 
eated upon a map filed with a deposi- 
tion, was sufficient to enable any one 
going on the ground and making in- 
quiry to determine the location and 
the easement, that being all that is 
required). 

67. Leverone v. Weakley, 155 Cal, 
395, 101 P 304; Salmon v. Martin. 156 
Ky. 309, 160 SW 1058. But _see Potts 
v. Clark, 62 SW 884. 23 KyL 332; 
Bureh v. Blair, 41 SW 547, 19 KyL 
641 (where the opposite conclusion 
was reached 0 respect pe a, public 
way acquired by prescription). 

68. Leverone v. Weakley, 155 Cal. 
395, 101 P 304 (it is not sufficiently 
definite to describe it as sufficient in 
width for the convenient travel and 


“use by the public with teams, wagons, 


and agricultural implements). 

69. Van de Vanter v. Flaherty, 37 
Wash. 218, 79 PB 794. 

70. Peck v. Mackowsky, 85 Conn. 
190, 82 A 199. 

71. Stamper v. McNabb, 172 Ky. 
253. 189 SW 216. , 

72. Roper Lumber Co. v. Richmond 
Cedar Works, 158 N. C.. 161, 73 SH 902. 

73. Roper Lumber Co. v. Richmond 
Cedar Works, 158 N. C. 161, 73 SE 902. 

74, Miller v. Holmes, 89 Vt. 261, 
262, 95 A 541 (“The word ‘permanent 


tiff on the issue as to the existence 
of the easement claimed is not con- 
clusive as to his title to the fee in 
half of the strip). 

76. Affected by allegations of com- 
plaint see supra § 268. 

77. Tuttle v. Walker, 46 Me. 280; 
New York Cent., etc., R. Co. v. Shat- 
temue Yacht, ete:, Club, 57 Misc. 482, 
109 NYS 933; Rogers v. Stewart, 5 
Vt. 215, 26 AmD 296; Wheeler v. 
Black, 14 Can. 8. C. 242. 

78. Dewire v. Hanley, 79 Conn. 454, 
65 A 573; Watson v. New Milford Wa- 
ter Co., 71 Conn. 442, 42 A 265; Young 
v. Braman, 105 Me. 494, 75 A 120; 
Fitzpatrick v. Boston, ete., R. Co., 84 
Me. 33,:24 A 432; Tuttle v. Walker, 
46 Me. 280; McDonnell v. Cambridge 
R. Co., 151 Mass. 159, 23 NE. 841; 
Fleming v. Baltimore, etc., R. Co., 51 
W. Va, 54, 41 SE 168. 

fa] Plaintiff is not limited to 
nominal damages (1) in an action for 
the obstruction of a way (Smiles v. 
Hastings, 24 Barb. 44 [aff 22—N. Y. 
217]). (2) except in cases where no 
actual injury has been sustained (Mc- 
Donnell v. Cambridge R. Co., 151 
Mass. 159, 23 NE 841). 

{b] Where the obstruction com- 
plained of is an entire obstruction of 
a way, plaintiff may recover from de- 
fendant his entire damages, although 
there are other obstructions on the 
way. Rogers v. Stewart, 5 Vt. 215, 
26 AmD 296. 

79. Big Sandy R. Co. v. Bays, 102 
SW 302, 31 KyL 288; Krug v. Peale, 
35 Pa. Super. 1: Holmes v. Fuller, 68 
Vt. 207,.34 A 699. 


be allowed _to the commencement of 
the suit. Brewster v. Sussex R. Co., 
40 N. J. L. 57; Ellsworth v. Central 
(COL US 4a IN, de oda noes 

81. Autenrieth v. St. Louis, etc., 
R. Co., 36 Mo. A. 254; Neff v. Pennsyl- 
vania R. Co., 202 Pa. 371, 51 A 1038 
(each holding that damages for the 
taking by a railroad company of a 
private way appurtenant to lands is 
the depreciation in the market value 
of the lands caused thereby). 

[a] If the obstruction is main- 
tained by a private individual or cor- 
poration not vested with authority to 
invoke the power of eminent domain 
no permanent damages will be al- 
lowed. Ackerman v. True, 56 App. 
Div. 54, 66 NYS 6. 

82. Jones v. Sanders, 138 Cal. 405, 
71 P 506; Bernos v. Canepa, 114 La. 
517, 38 S 438; Burnham v. Jenness, 54 
Vt...272. 

[a] Obstruction of view and drip. 
—In an action to compel defendant to 
demolish a certain fence, and to re- 
cover damages for malicious depriva- 
tion of view and of drip, where the 
violation of such right is flagrant, 
exemplary damages should be 
awarded. Bernos v. Canepa, 114 La. 
517, 88'S) 438. 

83. Rubio Canon Land, etc., Assoc. 
v. Hiverett, 154 Cal. 29, 98 P 811; Dar- 
nell v. Columbus Show-Case Co., 129 
Ga. 62, 58 SE 631, 121 AmSR 206, 13 
LRANS 333. 

84. Ellis v. Academy of Music, 120 
Pa. 608, 15 A 494, 6 AmSR 739. 

85. Johnson v. Arnold, 91 Ga. 659, 
18 SE 370. 
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possession, he can only recover damages for the 
injury done to the reversion.®¢ 

[§ 280] b. Private Way or Alley. No damages 
are recoverable for the obstuction of a passway ex- 
cept such as are the proximate result of the ob- 
struction.’ But he is entitled to such damages as 
naturally and proximately result from the act com- 
plained of, and such as would fairly and reasonably 
compensate him for the wrong suffered,®* and it is 
immaterial what the land was worth.8® In the case 
of a temporary obstruction of a way, if the domi- 
nant estate is rented and there is no physical injury 
to the property, the measure of damages to the 
owner of the estate is the difference in rental value 
during the continuance of the obstruction;®® but if 
occupied by the owner, the measure of damages is 
the diminution of the value of the use during the 
period of the obstruction.®! He is not limited to the 
difference between the rental value of the land with 
the way open and with it closed when he used the 
land himself,®? but may recover for loss of the use 
of the land and of crops and of pasturage.®? If the 
obstruction is permanent the measure of damages 
is the difference in the market value of the owner’s 
property with the passway open and with it closed.® 
A large and substantial recovery is not warranted 
by proof of mere inconvenience caused by an ob- 
struetion.?° 

A subsequent purchaser of land to which the way 
obstructed is appurtenant can only recover damages 
sustained by him since his purchase.%* . 

Where a private way is used by a trespasser 
without interfering with the owner’s free use of it 
during the same period, the ordinary measure of 
damages is the injury done to the way or to the land 
by the wrongful use, including any increased cost 

86. Hastings v. Livermore, 7 Gray 
(Mass. ) : 

87. Big Sandy R. Co. v. Bays, 102 


SW 302, 31 KyL 288 (where plaintiff's 
passway, appurtenant to_ certain 


129 NIW 10 
fa] 


67. 
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Weller v. Heimbruck, 145 Wis. 217, 


The reasonable cost of remov- 
ing the obstructions is not the proper 
measure of damages. 
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of repairs caused by such use.%7 

The measure of damages for the obstruction of 
an alley is the cost of restoring the property injured 
to its former condition, unless such cost would ex~- 
ceed the value of the property, in which ease the 
value is the measure of damages.%® 

[§ 281] ¢. Light and Air. The measure of 
damages for obstructing light and air has variously 
been described as the cost of making such alteration 
in plaintiff’s house as will be necessary to obtain the 
same quantity of light and air as he had enjoyed 
before the obstruction,®® and as the diminution in 
the value of the premises for the purposes of oc- 
cupation or business to which they are at the time or 
may thereafter be applied, and the purpose for 
which the building was actually used while the light 
has been enjoyed is immaterial.1 Where defendant’s 
building has eonferred some benefit upon plaintiff’s 
property, an account of the benefit received should 
be taken in estimating damages accruing to plain- 
tiff by reason of the obstruction of light and air.? 

Tenant’s easement. Ordinarily the damage re- 
coverable from interference with a tenant’s implied 
easement of light and air is the depreciated rental 


_value of the tenement;? and where the instrumen- 


tility obstructing such easement projects the rain- 
water through the window of the tenement to the 
injury of the tenant’s furnishings, and to his per- 
sonal discomfort, and this is done with the view of 


-causing the tenant to abandon his lease, punitive 


damages may be allowed. 

[§ 282] 14. Appeal and Error. The general 
rules governing appeals and appellate procedure® 
apply. Thus a failure to give a requested instruc- 
tion which states a correct proposition of law but is 


fa} @hus, where the owner of two 
small houses possessing ancient 
lights toward the street was also the 
owner of a separate plot of land at 
McTavish v.|the rear of these two houses that 


it was 


land, was obstructed by defendant 
railroad company, which caused water 
to accumulate, the fact that some of 
the plaintiffs were made sick be- 
cause they were compelled to wade 
through the water was not a proxi- 
mate result of the injury, and hence 
plaintiffs could not recover therefor) ; 
Holmes v. Fuller, 68 Vt. 207, 34 A 
699 (where defendant having built a 
fence across a private way, over 
which plaintiff had a right of passage, 
the latter applied to the village trus- 
tees to make the way public, which 
they consented to do, on condition 
that plaintiff pay defendant’s land 
damages, the amount so paid could 
not be recovered as a part of plain- 
tiff’s damages, in a Suit against de- 
fendant for obstructing the way, the 
injury sustained in paying the 
amount not being the proximate re- 
sult of defendant’s wrongful act). 

88. Greenbaum v. Harrison, 132 Md. 
34,103 A 84; Weller v. Heimbruck, 145 
Wis. 217, 129 NW 1067. 

89. Greenbaum v. Harrison, 132 Md. 
34, 103 A 84. 

90. Bannon v. Rohmeiser, 34 SW 
1084, 35 SW 280, 17 KyL 1378. See 
also Hey v. Collman, 78 App. Div. 
584, 79 NYS 778 [aff 180 N. Y. 560 
mem, 73 NE 1125 mem] (the diminu- 
tion in rental value during the time 
of the obstruction is the proper meas- 
ure of damages, although the prop- 


erty is not actually rented at the 
time). 
91. Rogers v. Flick, 144 Ky. 844, 


139 SW 1098; Big Sandy R. Co. v. 
Bays, 102 SW 302, 31 KyL 288; Louis- 
ville, etc., R. Co. v. Carter, 77 SW 719, 
25 KyL 1303; Bannon vy. Rohmeiser, 
34 SW 1084, 35 SW 280, 17 KyL 1378; 
McTavish v. Carroll, 138 Md. 429; 


Carroll, 13 Md. 429, - 

92. Weller v. Heimbruck, 145 Wis. 
217, 129 NW 1067. ; 

93. Weller v. Heimbruck, 145 Wis. 
217, 129 NW 1067. 

94 Atkinson v. Kreis, 140 Ga. 52, 
78 SE 465; Bell v. Louisville Water 
Co., 96 SW 574, 29 KyL 866; Louis- 
ville, ete., R. Co. v. Smith, 117 Ky. 
364, 78 SW 160, 25 Kyl 1459. See 
also Big Sandy R. Co. v. Bays, 102 
SW 302, 31 KyL 288 (where a rail- 
road company’s obstruction of a pass- 
way appurtenant to plaintiff’s land 
was permanent, the measure of dam- 
ages was the difference between the 
reasonable market value of the land 
immediately before it was known that 
the passway was going. to be ob- 
structed and its market value im- 
mediately after the passway had 
been destroyed). 

95. Pooie v. Greer, 22 Del. 220, 65 
A 767 (two hundred dollars was ex- 
cessive); Schaaf v. Pennsylvania R. 
Con Min Ne Je las al 1 bY AA AGL A Cot 
hundred dollars was excessive). 

96. Couson v. Wilson, 2 Cal. A. 
181,83. P* 262. 

97. Johnson v. Arnold, 91 Ga. 659, 
18 SE 370. 

Bho: Hettrick v. Eby, 62 Pa. Super. 


99. Ring v. Pugsley, 18 N. B. 303. 

1. Pond v. Metropolitan El. R. Co. 
112 N. Y. 186, 19 NE 487, 8 AmSR 734 
[rev 42 Hun 567]; Greene v. New York 
Cent., ete., R. Co., 12 AbbNCas (N. 
Y.) 124, 65 HowPr 154; Griffith v. 
Richard Clay & Sons, Ltd., [1912] 2 
Ch. 291, AnnCas1913A 736 [aff [1912] 
1 Ch. 291]; Moore v. Hall, 3. Q. B. D. 
178; Aynsley v. Glover, L. R. 18 Ha. 
ti [app dism L. R. 10 Ch. 283, 3 ERC 


possessed no ancient lights, 
held that, in assessing the damages 
due to him for the obstruction of his 
ancient lights, it was proper to take 
into consideration the injury inflicted 
on him by this obstruction with re- 
spect to the site value of the two 
houses and of the separate plot as a 
whole, in view of the possibility of 
their future development as a single 
property. Griffith v. Richard Clay & 
Sons, Ltd., [1912] 2 Ch. 291, AnnCas 
1913A 736. 

._ [b] Estimation of degree of dim- 
inution, jury viewing premises.—In 
an action for the obstruction of plain- 
tiff’s ancient lights, where the jurors 
have viewed the premises, it is for 
them to judge, rather from their own 
ocular observation than from the 
testimony of witnesses, of the degree 
of diminution which plaintiff’s lights 
have undergone. Back v. Stacey, 2 C. 
& P. 465, 12 ECL 677, 2 Russ. 121, 3 
EngCh 121, 38 Reprint 281. 

2. Lewis v. New York, ete., R. Co., 
25 Mise. 18, 54 NYS 434 [aff 40 App. 
Div. 343, 57 NYS 1053 (aff 162 N. Y. 
202, 56 NE 540)] (in estimating dam- 
ages accruing to the owner of an 
abutting lot by reason of the obstruc- 
tion of light and air caused by chang- 
ing a surface railroad in a street to 
an elevated road, account should be 
taken of the benefit accruing to the 
premises from the improved access 
thereto resulting from such change). 

3. Darnell v. Columbus Show-Case 
Co., 129 Ga. 62, 58 SE 631, 121 AmSR 
206, 13 LRANS 333. 

4 Darnell v. Columbus Show-Case 
129 Ga. 62, 58 SE 631, 121 AmSR 
, 138 LRANS 383. 

- See Appeal and Error 3 C. J. p 
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not applicable to the matters in issue,® or to give 
a particular instruction the substance of which is 
covered by the other instructions given,’ is not 
error; but a failure to give a proper instruction re- 
quested which is not covered by the general charge, 
whereby a party is deprived of an important instruc- 
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will not reverse 


fact based upon 


tion to which he is entitled, is ground for reversal.® 


[19 C. J.] 1007 


Error must be clearly shown by the excepting party 
in order to obtain a reversal.’ 


The appellate court 
for a harmless error or error not 


objected to in the court below,’ or for a finding of 


conflicting testimony which is not 


clearly erroneous.1+ 


a 


XI. ACTION OF DENIAL OF SERVITUDE 


[§ 283] Under a statute of Porto Rico,!2 upon 
proper allegations joint owners of an undivided 
tenement are entitled to a judgment declaring the 
property to be free.t® It is not necessary to allege 


ownership up to 


or testamentary 


that the mother of plaintiffs retained her joint 


the time of her death,!* or that 


plaintiffs were declared to be her lawful intestate 


heirs,!® or to specify the interest 


which the mother of plaintiffs had in the property.1® 


XII, EASEMENT AS A DEFENSE 


[§ 284] The right to an easement as a defense 
to an action must be pleaded specially, and cannot 
be taken advantage of under the- general issue or 
Also great exactness and particu- 
larity are required in setting forth the facts show- 
ing the title or right to the easement,!* and that the 


general denial.17 


*EA SOLA DEPORTATIONIS SENTENTIA 
AUFERT QUA AD FISCUM PERVENIRET.* 


e Smith v. Lee, 14 Gray (Mass.) 
473. 

7. Howard v. O’Neill, 2 Allen 
(Mass.) 210; Smith v. Lee, 14 Gray 
(Mass.) 478. 

8. Demuth v. Amweg, 90 Pa. 181. 

8. Burnham v. Jenness, 54 Vt. 272. 

10. Ellis v. American Academy of 
egos 120 Pa. 608, 15 A 494, 6 AmMSR 
39. 
11. Frederick v. Frederick, 31 W. 
Va. 566, 8 SE 295. 

12. Civ. Code § 604 (which pro- 


. vides that, in order to impose a ser- 


vitude upon an undivided tenement, 
the consent of all the joint owners is 
necessary and that the consent given 
by some owners shall remain in sus- 
pension until every one of the joint 
Owners agrees thereto; a complaint 
in an action of denial of servitude is 
sufficient where it alleges that plain- 
tiffs were joint owners of the prop- 
erty on which the servitude had been 
imposed, and that they did not con- 


sent thereto). 
18. Serrano v. Cambalache, 23 
Cambalache, 23 


Porto Rico 609. 
14. Serrano v. 
Cambalache, 23 


Porto Rico 609. 

15. Serrano v. 
Porto Rico 609. 

16. Serrano v. Cambalache, 23 
Porto Rico 609. 

17.. Strout v. Berry, 7 Mass. 385; 
Roper Lumber Co. v. Richmond Cedar 
Works, 58 3UN:; (C7 31617273 (SH.9.02'; 
Creighton v. Charlotte Water Comrs., 
143 N. C. 171, 55 SE 511, 10 AnnCas 
218; Jenne v. Piper, 69 Vt. 497, 38 A 
147; Hyman v. Van den Bergh, [1908] 
1 Ch. 167; Smith v. Baxter, [1900] 2 
Ch. 138; Hawkins v. Wallis, 2 Wils. 
178, 95 Reprint 750. 

“Tt seems to be an established rule 
of pleading, that wherever the de- 
fendant in trespass clausum fregit 
justifies the trespass by reason of 
some title, or easement, which gives 
him a legal right to do the act which 
is the subject of the action, he must 
set forth his title, or right to enjoy 
the easement especially, so that the 
plaintiff may have an opportunity of 
traversing it; and so it is in replev- 
in.” Pearle v. Bridges, 2 Saund. 401 
note 1, 85 Reprint 1213. ’ 

[a] Beason for rule.—‘“In setting 
up an easement, particularly one 


character of the 


not necessary to 
writing.?° 


EAST.? 


which rests in a written deed, this is 
not strictly matter in mitigation. 
While it may not go to the entire de- 
mand so as to afford full protection 
to the extent of* the right sought to 
be acquired, it is a bar to relief pro 
tanto; and the same reasons which 
require that such a right should be 
set up when claimed in bar of all 
relief exist when it is offered in bar 
of part of the relief; though, in terms, 
it may be offered in reduction of 
damages.” Creighton v. Oharlotte 
Water Comrs., 143 N. C. 171, 174, 55 
SE 511, 10 AnnCas 218. 

{b] Aider by admission on trial.— 
Plaintiff in trespass on the freehold 
can take no advantage of defendant’s 
failure to plead a right of way, when 
he concedes on trial the existence 
of the right and the only dispute is 
concerning its _ location. Jenne v. 
Piper, 69 Vt. 497, 38 A 147. 

18. Anderson v. Buchanan, 8 Ind. 
132; Roper Lumber Co. v. Richmond 
Cedar Works, 158 N. C. 161, 73 SE 902; 
Bullard v. Harrison, 4 M. & S. 387, 
105 Reprint 877. 

[a] Way of necessity.—(1) In or- 
der that a plea of a way by necessity 
may be available the facts from 
which it may be seen by the court 
that the necessity for the way exists 
must be set out, a general plea being 
insufficient. Roper Lumber Co. v. 
Richmond Cedar Works, 158 N. C. 
161, 73 SE 902; Bullard v. Harrison, 
4M. & S..387, 105 Reprint 877. (2) 
A plea which meant to set up in de- 
fense and rely upon a right of way of | 
necessity, but which sets up merely a, 
convenience and not a necessity, is 
ped: Anderson v. Buchanan, 8 Ind. 

19. Rouse v. Bardin, 1 H. Bl. 352, 
126 Reprint 206. 

[a] Thus, in pleading a right of 
way over plaintiff’s lands, defendant 
must show (1) That he had such an 
easement as justified his entry. Al- 
ban v. Brounsall, Yelv. 163, 80 Reprint 
109. (2) That he was using his ease- 
ment in the manner and for the pur- 
pose for which it was granted. Pep- 
pin v. Shakespear, 6 T. R. 748, 101 
Reprint 806 (in pleading a right to 
enter a common to dig for and carry 
away sand and gravel for the repairs 
of a house, it is necessary to allege 
that the house was out of repair, that 


easement is such as authorized the 


acts sought to be justified.1® 
In pleading an easement claimed to have been 
created by an agreement between the parties, it is 


allege that the agreement was in 


\ 


Toward the rising sun.? 
EASTER. A feast of the christian church held 


the party entered for the purpose of 
digging for and carrying away sand 
and gravel for the necessary repairs 
of that house, and that the materials 
were used for that purpose). 

b] Mixen.—A plea justifying a 
nuisance on the ground that defend- 
ant had for twenty years exercised 
the right of keeping a mixen on his 
own land, and thus of causing offen- 
sive smells, was held bad because 
it did not allege the right to cause 
the smells to pass onto plaintiff's 
premises. “There is no claim of an 
easement, unless you make it appear 
that the offensive smells had been 
used for twenty years to go over to 
the plaintiff’s land.” Flight v. Thom- 
as, 10 A. & EH. 590, 592, 37 ECL 182, 
113 Reprint 224. 

{[c] Plea of private way held suf- 
ficient.—A plea that a party was pass- 
ing in his way to the place where he 
was authorized to go by his grant is 
a sufficient averment of a lawful use 
of his right. French v. Marstin, 24 
N. H. 440, 57 AmD 294. 

20. Emerson v. Bergin, 76 Cal. 197, 
201, 18 P 264. (“It is settled law that. 
where one has agreed to sell a piece 
of real property, and an action is 
brought to enforce the agreement, the 
plaintiff is not required to allege 
that the agreement was in writing. 
. . + Now, if this be the rule where 
one agrees to transfer to another his 
whole interest in real property, why 
should it not be the rule when he 
agrees only to transfer some smaller 
interest or create an easement? We 
are unable to perceive any distinction 
between the two supposed cases’’). 

1. A maxim meaning “A sentence 
of transportation deprives of mone- 
tary consideration.” Peloubet Leg. 
Max. 

2. See Boundaries § 7 note 52; 
Hasterly post p 1008. 

3. Webster Int. D. : 

[a] “Countries east of the Cape 
of Good Hope,” in a revenue statute, 
means countries with which, at the 
time of the statute, the United States 
ordinarily carries on commercial in- 
tercourse by passing around that 
cape. Powers v. Comly, 101 Pech 
789, 790, 25 L. ed. 805; Sturges v. 
Draper, 12 Wall. (U. S.), 19, 21, 20 
L. ed. 255; Hadden v. Barney, 5 Wall. 
CUS.) 107, 113, °18) C. eay 608. See 


*By WittiAM Mortimpr CrowrHpr (Ha Sola Deportationis Sententia Aufert Qua Ad Fiscum Perveniret—Hjectione 
Firme inclusive except the Spanish words and phrases). 


[19 C. J.—64] 


1008 [19C.J.] 


in memory of our Saviour’s resurrection.* 

EASTERLY.® The word is a somewhat indefinite 
term.® In deeds and like instruments, the expres- 
sion, when unqualified and where there is nothing 
‘else to show or vary the direction, has sometimes 
been construed to mean due east;’ but this is a rule 
of necessity, growing out of ,the indefiniteness of 
‘the term, and has no application where other words 
are used for the purpose of qualifying its meaning.® 

EASTERN. Of, pertaining to, or being in the 
east.? 

EASTERN BAND OF CHEROKEES.?° 

EASTER TERM. In English law, formerly one 
of the four movable terms of the courts, but after- 
ward a fixed term, beginning on the 15th of April 


and ending on the 8th of May in every year, although | 


sometimes prolonged so late as the 13th of May 
under the statute of 11 Geo. IV e 70.17 

EAST QUARTER SECTION LINE. A north 
and south line drawn through the center of the 
east half of the section.?- 

EASTWARDLY. Due east,1* unless there is 
some object which can be found to control the 
course or this meaning is qualified by the context.?® 

EASY TERMS. The words have no well-defined 


EASTER—EBRIETY 


definite.*® 

EAT INDE SINE DIE. Literally ‘‘That he may 
go thence without a day.’’!7 Words used on the 
acquittal of a defendant that he may be dismissed 
without any further trial or adjournment.1® 

EATING HOUSE.’® <A public place?? where food 
is sold casual guests to be eaten upon the premises,”* 
and may include an oyster stall.?? 

EAU DE MARASQUE. An article which is 
produced by distilling the juice of erushed cherries 
diluted somewhat with water used in the distilling 
process ;?* diluted cherry juice.** 

EAVES. The eaves of a building are the edges 
of the roof projecting beyond the face of the wall.?* 

EAVESDROPPING.?° 

EBB AND FLOW. An expression used form- 
erly in this country to denote the limits of admiral- 
ty jurisdiction.?7 

EBONY. <A name given to various woods dis- 
tinguished in general by their dark color and hard- 
ness, and extensively used for carving, ornamental 
cabinet-work, instruments, canes, ete.?® 

EBRIETY. That state and condition which in- 
evitably follows from taking into the body, by 
swallowing or drinking, excessive quantities of in- 


and accepted meaning, 


“also Cape 9 C. J. p 1276 note 90 [a]. 
[b] “East half” and “west half.” 
—Peo v. Hall, 43 Mise. 117, 122, 88 


Greeks 


[a] 
‘pascha’, (pass- 


and Latins call it 
over.) to which Jewish feast our 
Easter answers.” Black L. D. 

5. See Boundaries § 7 note 53; 
East ante p 1007. 

6. Bridwell v. Gate City Terminal 
Co., 127 Ga. 520, 535, 56 SE 624, 10 
LRANS 909. See also Scraper v. 
Pipes, 59 Ind. 158, 164 (there are few 
words in our language more indefinite 
and uncertain in their meaning than 


the words “southerly,” ‘‘easterly,” 
and “northerly’’). 
7 -Eratt v. Woodward, 32 Cal. 


219, 227, 91 AmD 573; Bridwell v. 
Gates City Terminal Co., 127 Ga. 520, 
535,56 SE 624, 10 LRANS 909; Foster 
v. Foss, 77 Me. 279, 280. 

8. Walker v. Los Angeles, 23 Cal. 
Ae i634. 635, 159 P7895 Bridwell iv. 
Gate City Terminal Co., 127 Ga. 520, 
535, 56 SE 624, 631, 10 LRANS 909. 

[a] When used with other words 
which are added to qualify its mean- 
ing, it will be held to mean precisely 
what the qualifying words make it 
mean. Fratt v. Woodward, 32 Cal. 
2A Oy 227 od AMD rb 713. 

[ In a mining location describ- 
ing the location of a vein, the word 
will not be held to mean due east, 
as in the case of deeds, but that the 
general course of the vein or loca- 
tion runs nearer toward the east 
than any other of the cardinal points 
of the compass. Wiltsee v. King of 
Arizona Min., ete, Co. 7 Ariz. 95, 
60 P 896, 898. 


in a deed conveying one half of a 
tract of land, in the absense of ad- 
missible parol evidence disclosing a 
different intention, would mean the 
eastern half, formed by a line to be 
run due north and south through the 
tract; but if it appears that before 
the deed was executed a division into 
. two parts, supposedly equal in area, 
had been made by a line, having a 
different bearing, actually marked on 
the ground by stakes and fences, ac- 
eording to which possession had been 
held for a number of years, and the 
parties have since held possession 
according to such line, the words 
must be taken to mean the eastern 
one half as so laid off and held in 
severalty. Bank v. Catzen, 63 W. Va. 
535, 537, 60 SE 499. 


but are absolutely 


in- 


one See Indians [22 Cye 118 note 
11. Bouvier L. D. See generally 

Courts § 216 et seq. : 
12. Jackson v. Rankin, 67 Wis. 


285, 288, 30 NW _ 301. 

13.° Simms v. Dickson, 22 EF. Cas. 
No. 12,869, Cooke (Tenn.) 1387, 140; 
Fratt v. Woodward, 32 Cal. 219, 227, 
91 AmD 573. See also Preeble v. 
Vanhoozer, 2 Bibb (Ky.) 118, 120 
(the term also signifies on which side 
of the base of the lines marking a 
survey the land is to lie). 

14. Simms v. Dickson, 22 F. Cas. 
No. 12,869, Cooke (Tenn.) 137, 140. 
See also East ante p 1007; and gen- 
erally Boundaries § 7 note 55. 

15. Fratt v. Woodward, 32 Cal. 
219, 227, 91 AmD 573. 

172 Mich. 


16. Hilberg v.. Greer, 
505, 1388 NW 201, 202. 

{a] Thus an option to purchase 
real property “purchase price to be 
five thousand five hundred dollars. 
Int. 5% easy terms,’’ is insufficient 
under the statute of frauds for in- 
definiteness as to the terms and time 
of payment, since no inference can be 
drawn that. the purchase price is to 
be paid in cash. MHilberg v. Greer, 
172 Mich. 505, 138 NW 201, 202. 

17. Wharton L. Lex. 

18. Wharton L. Lex. 

19 See also Boarding House 8 C. J. 
p 1132; Innkeepers [22 Cyc 1070]; 
Restaurant [34 Cyc 1677]; Saloon [35 


Cyc 714]. 
22 Gratt. (63 


20. Neal v. Com., 
Va.) 917, 918. 

[a] “What constitutes an ‘eating 
house’ is defined by law. Any person 
who shall cook, or otherwise furnish, 
for compensation, diet or _refresh- 
ments of any kind’for casual] visitors 
at his house, and sold for consump- 
tion therein, and who is not the keep- 
er of an ordinary house of private en- 
tertainment or boarding house, shall 
be deemed to'keep an eating house.” 
Noah va Com), 22 Gratt. (63 Vaneol?, 

[b] “Inn” distinguished.—“A mere 
eating house for meals cannot now 
be considered an inn, nor can the lia- 
bilities attaching to innkeepers be 
extended to the proprietors of such 
establishments. They are wanting in 
some of the requisites necessary to 
constitute them inns, as no lodging 
places are provided for travelers.” 
Carpenter v. Taylor, 1 Hilt. (N. Y.) 
193. 195. 

21. English L. D. 

fa] The words “regular hotels 
and eating houses,” in a statute pro- 


toxicating liquors.?9 


viding that all places where intoxi- 
cating liquors are sold shall be closed 
on Sunday, but that the term “place,” 
in reference to regular hotels and eat- 
ing houses, shall be construed to 
mean a room or part of the room 
where such liquors are usually ex- 
posed to sale, designate the place of 
the principal, and not the subordi- 
nate, business, which is being car- 
ried on in the hotel or eating house. 
Lederer v. State, 5 Oh. Cir. Ct. 623, 
625, 3 Oh. Cir. Dec. 303. x 

{b] The sale of soda water and 
ice cream in a drug store does not 
bring the proprietor thereof within 
the statue providing that keepers of 
“eating houses, restaurants, and 
saloons” cannot be lawfully granted 
permits for the sale of liquor. In re 
Henery, 124 Iowa 358, 100 NW 43, 44. 

[cj] “Boarding house” compared.— 
See Boarding House 8 C. J. p 1132 
note 14 [b]. t 

22. Winter v. State, 30 Ala. 22, 23 
(construing a statute requiring a 
license for keeping a restaurant or 
eating house). 

_[a]. “Stall in a market-house”’ dis- 
eae ae Ve SELL iSheINT Cs 
Aiea Leerburger v. U. S., 141 Fed. 

oO. 

Ait Leerburger v. U. S., 141 Fed. 

25. Machias Center St. Church v. 
Machias Hotel Co., 51 Me. 413, 414. 
See also Waters [40 Cyc 650]. 

26. See Disorderly Conduct § 14. 

27. Bouvier L. D._ See also Ad- 
miralty § 32 et seq; Navigable Wa- 
ters [29 Cyc 332]. 

Century D. 

[a] The terms “ebony” and “rose- 
wood,” as used in a tariff act pro- 
viding that manufactures of ebony 
and rosewood, etc., should be sub- 
ject to a duty of forty per cent ad 
valorem, did not mean articles manu- 
factured from ebony and rosewood 
entirely, but included as well fancy 
boxes made of common wood, and 
veneered with rosewood or ebony, in- 
voiced as rosewood and ebony boxes, 
and known to the trade by those 
names, and also as faney boxes and 
furnishing boxes, it not appearing 
that there are any articles known as 
ebony boxes” or “rosewood boxes” 
made wholly from those woods. Sill 
v. Lawrence, 22 F. Cas. No. 12,850, 
1 Bitachf. 605. See generally Cus- 
toms Duties § 33. 

29. Com. v. Whitney, 11 Bush. 
(Mass.) 477, 479. See also Drunk ante 


p 792; and generally Drunkards §$§ 1-5. 


For later cases,developments and changes in the law see Cumulative Annotations, same title, page and note number. 


ECCENTRICITY--ECCLESIASTICAL COURT 


ECCENTRICITY.*° 


person’s mental condition.*+ 


ECCHYMOSIS. A livid or black-and-blue spot, 
produced by the extravasation or effusion of blood 
into the areolar tissue,>* and an entirely different 
thing from a cerebral hemorrhage.** 

ECCLESIA. Originally the Athenian popular 
The term came in time to be applied 
to various assemblies or bodies and, among others, 
to the christian church ;*° hence the use of the term 
in Latin maxims referring to the church. 


ECCLESIA ECCLESIZ DECIMAS SOLVERE 


assembly.34 


NON DEBET.?* 
ECCLESIAZ, GUARDIANI.** 


ECCLESIZ, MAGIS FAVENDUM EST QUAM 


PERSON &:.*® 


ECCLESIA EST DOMUS MANSIONALIS OM- 


NIPOTENTIS DEI.*° 


ECCLESIA EST INFRA ATATEM ET IN 
CUSTODIA DOMINI, QUI TENETUR JURA ET 
HZEREDITATES EJUSDEM MANU TENERE ET 


DEFENDERE.*° 


A marked peculiarity in a 


MELIOREM CONDITIONEM SUAM 


[19 C. J.J] 1009 
FACERE 


POTEST, DETERIOREM NEQUAQUAM.*+ 


ECCLESIA NON MORITUR.*? 

ECCLESIA SEMPER IN REGIS TUTELA.* 

ECCLESIASTICAL. Something belonging to or 
set apart for the church, 
‘“eivil’’ or ‘‘secular,’’ with reference to the world.*4 

ECCLESIASTICAL CORPORATION. A cor- 
poration where the members who compose it are en- 
tirely spiritual persons.*® 

ECCLESIASTICAL COUNCIL. <A judicial tri- 
bunal, whose province it is, upon the proper presen- 


as distinguished from 


tation of charges, to try them on evidence admis- 


sible before such a tribunal.4é 
history and recognized and regarded in judicial 


decisions.*7 


It is well known in 


ECCLESIASTICAL SOCIETIES. Those which 


exist for managing the secular affairs of the 


churches.*® 


law.*? 


ECCLESIA FUNGITUR VICE MINORIS; 


{a] “Drunkenness,”’ “inebriation,” 
and “intoxication” are nearly synony- 
mous. Com. v. Whitney, 11 Cush. 
(Mass.) 477, 479. 

30. See generally Insane Persons 
[22 Cyc 1109]; Wills [40 Cyc 1011]. 

“Monomania”’ distinguished see 
Monomania [27 Cyc 886 note 7]. 

31. Ekin v. McCracken, 11 Phila. 
(Pa) 534,553 5s 

{a] “Unsoundness of mind” dis- 
tinguished.—“A distinction between 
mere ‘eccentricity’ and ‘unsoundness 
of mind’, similar to that between 
‘weakness’ and ‘unsoundness,’ must 
be noticed and remembered. In the 
order of nature, no two individuals 
of the same species are exactly alike. 
Each individual has his own idio- 
syncrasy or peculiar government of 
his powers; and while he resembles 
all others in certain general features 
of body and mind, he differs from 
them in certain particulars. ‘Hccen- 
tricity’ is a marked peculiarity, and 
yet essential difference. The great 
masses of sound minds, like a com- 
pany of travellers, are found near to- 
gether, but there are some whose 
eccentricities travel so widely, they 
are seen apart, yet not so far that 
they can be said that they have parted 
company, and entered the ranks of 
the unsound of mind.” Ekin v. Mc- 
Cracken, 11 Phila. (Pa.) 534, 535. 

32. Williams v. Western Travel- 
er’s Acc. Assoc., 97 Nebr. 352, 359, 
149 NW 822 (‘It is caused by a con- 
tusion and generally attended by 
swelling’’). 

33. Williams v. Western Travel- 
ers’ Acc. Assoc., 97 Nebr. 352, 360, 
149 NW 822. } 

34. Shdmann Grecian Antiq.; Smith 
Dict. Antiq. 

35. The phrase used in the New 
Testament is “kuriokos _ ekklesia” 
(Lord’s assembly). The Latin and 
the modern languages derived from 
it adopted the second word (for ex- 
ample, Spanish “iglesia,” French 
“aslise’), while the Teutonic group 
has modified the first (for example, 
Scottish “kirk.” German “kirche,” 
English ‘echurch’’). 

36. A maxim meaning “A church 
ought not to pay tithes to a church.” 
Wharton L. Lex. 

fa] “A maxim that is binding as 
long as the land is actually held by 
an ecclesiastic.” Lagden v. Flack, 
2 Hagg. Const. 303, 308, 161 Reprint 
Tod. 

fb] Applied in: Blinco v. Marston, 
Cro. Eliz. 479, 78 Reprint 730; Atty.- 
Gen. v. Cholmley, 2 Eden 304, 313, 
28 Reprint 915; Lagden v. Flack, 2 
Hage. Const. 308, 308, 146 Reprint 
751; St. Paul’s Church v. Lincoln, 4 
Price 65, 77, 146 Reprint 395. 

37. See Churchwardens 11 C. J. 
p 764. 


38. A maxim1 eaning “The church 
is to be more favored than the par- 
son.” Black L. D. = 

39. A maxim meaning ‘‘The church 
is the mansion-house of the Omnipo- 


tent God.” Black L. D, [cit 2 Coke 
Inst. p 164]. 
49. A maxim meaning ‘‘The church 


is under age, and in the custody of 
the king, who is bound to uphold and 
defend its rights and inheritances.” 
Black L. D. [cit Liford’s Case, 11 
Coke 46b, 49, 77 Reprint 1206]. 

41. A maxim meaning ‘‘The church 
enjoys the privilege of a minor; it 
can make its own condition better, 
but not worse.” Black L. D. [cit Coke 
Litt. p 341]. 

42. A maxim meaning ‘‘The church 
does not die.” Black L. D. [cit 2 
Coke Inst. p 3]. 

43. A maxim meaning “The church 
is always under protection of the 
king.” Morgan Leg. Max. 

44, Black L. D. See also Civil 11 
Csi peis3; Secular [ish Cye 128215 
and generally Religious Societies [384 
Cycre LZ. 

fa]. An “ecclesiastical matter” is 
one that concerns doctrine, creed, or 
form of worship of the church, or 
the adoption and enforcement within 
a religious association of needful 
laws and regulations for the govern- 
ment of membership, and the power 
of excluding from such associations 
those deemed unworthy of member- 
ship by the legally constituted au- 
thorities of the church; and all of 
such matters are within the province 
of church courts and their decisions 
will be respected by civil tribunals. 
Clark v. Brown, (Tex. Civ. A.) 108 
SW 421, 433. 

“Ecclesiastical things,’ as 
in the corpus juris canonici, 
which is an abridgment of the can- 
on law of the church of Rome, in- 
eludes church buildings, church prop- 
erty, the ornaments, cemetery, or 
property given to the church for poor 
orphans or any other pious purpose 
whatever. Smith v. Bonhoof, 2 Mich. 


115, 121 (“No faculty of disposing of 


ecclesiastical things is known to 
be given to any layman, no matter 
how pious he may be’’). 

45. 1 Blackstone Comm. p_ 470 
[quot Robertson v. Bullions, 9 Barb. 
CN. Y:) 64, 87 (“‘Such as bishops, 
certain deans and prebendaries; all 
arch-deans, parsons and vicars, 
which are sole corporations; deans 
and chapters at present, and formerly 
prior and convent, abbots and monks, 
and the like; bodies aggregate.’ And 
in describing the class of lay cor- 
porations known as ‘eleemosynary,’ 
he adds: ‘And all these eleemosynary 
corporations are, strictly speaking, 
lay and not ecclesiastical, even 
though composed of ecclesiastical 


ECCLESIASTICAL COURT. In England a term 
used to designate a court administering the canon 


persons, and although they in some 
things partake of the nature, privi- 
leges and restrictions of ecclesiastical 


bodies.’ “ih eet t is not the pro- 
fession of piety by the individuals. 
that renders the cerporation , of 


which they are the members, ecclesi- 


astical. The corporation must be 
spiritual in. a legal and not in a 
popular or scriptural sense. Lay cor- 


porations may be for the advance- 
ment of religion, and the members: 
may all be clergymen, even, but that. 
does not make the corporation eccle- 
siastical’’)]. 

[a] Religious corporations incor= 

porated under the law of New York. 
are not “ecclesiastical corporations” 
in the sense of the English law. Rob- 
ertson v. Bullions, 11 N. Y. 243, 266 
(per Selden, J.). See also Religious 
Societies [34 Cye 1115, 1116]. 
_ 46. Sheldon v. Easton Cong. Par- 
ish, 24 Pick. (Mass.) 281, 288. See: 
generally Religious Societies [34 Cye¢ 
1182 et seq]. 

[a] Powers and duties.—“They 
have no power to dissolve a contract 
or to absolve either party from its 
obligation. They may not only try 
and determine the existence of the 
causes which work a forfeiture of the 
elerical office, but they may also, and 
this seems-to be their appropriate 
and peculiar duty, give their advice 
in cases where there is no forfeiture.’” 
Sheldon v. Haston Cong. Parish, 24 
Pick. (Mass.) 281, 289. 

{b] This tribunal is frequently re-. 
sorted to in the settlement of clerg'y-. 
men, in reconciling and _ healing 
differences and divisions in churches, 
and in adjusting and terminating 
controversies between pastors and 
their churches and parishes. Stearns: 
v. Bedford First Parish, 21 Pick. 
(Mass.) 114, 124 (“But notwithstand- 
ing the frequency of their occurrence, 
it is not easy accurately to define 
their powers, or to ascertain the pre- 
cise force and effect of their adjudica- 
tions. It is frequently called an ads 
visory court. Its determination or 
result is often called advice, and is 
usually if not uniformly given in. the 
form of counsel to the parties’). 

_ 47. Stearns v. Bedford First Par- 
ish, 21 Pick. (Mass.) 114, 124. 

48. Huntington v. Swedish Baptist 
some of Rest, 90 Conn. 504, 506, 97 A 

[a] A home of rest for tired out 
and overworked persons, who are in 
need of temporary rest and recreation, 
is not an ecclesiastical society. Hunt- 
ington v. Swedish Baptist Home of 
Rest, 90 Conn. 504, 507, 97 A 860. 


49. Equitable L. Assur. Soc. v. 
Paterson, 41 Ga -838. 6364, <5) Amire 
535d. i 

ta] “In Anglo-Saxon times there 


was no distinction between lay and 
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ECCLESIASTICAL LAW. The law administered 
in the ecclesiastical courts.°° 

ECHAZON. In Spanish law, jettison (jetsam).°* 

ECLECTIC PRAGTICEH. In medicine, a system 
of practice which is unusual and eccentric, and not 
countenanced by the allopathic school of medicine, 
but characterized by them as spurious and denounced 
as dangerous.*? 

ECLESIASTICO. In Spanish law, one who, by 
virtue of holy orders, has devoted himself to the 
service of the church.5* 

ECONOMO. In Spanish law, one who is appoint- 
ed to manage and collect the rents of ecclesiastical 
properties which are vacant or the subject of liti- 
gation; also one who administers the affairs of an 
imbecile or spendthrift.°* 

ECONOMY. That careful management of any- 
thing valuable which expends nothing unneces- 
sarily and applies what is used to a profitable pur- 
pose.®® 

ECULEO. In old Spanish law, an instrument of 
torture used for extorting testimony from unwilling 
witnesses or confessions from accused.*® 

ECUMENIC. Universal.5? 

ECUMENICAL COUNCIL. A universal coun- 
eil;>8 a council of all, not a part.®? 

EDAD. [§ 1] A. Definition. (French, ‘‘age’’, 
Latin, ‘‘etas’’). In Spanish law, age, which in- 
cludes not only the interval between birth and death, 
but also that period of life which precedes birth.®° 

[§ 2] B. Divisions and Stages—1l. In General. 
Edad is therefore divided by the Spanish medical 


ECCLESIASTICAL LAW—EDAD © 


jurists into vida intra-uterina (intrauterine life) 
and vida extra-uterina or life after birth.®1 The 
latter again is recognized as including seven ages,°* 
namely, infancia, puericia (or nines), adolescencia, 
juventud, virilidad, vejez, and decrepitud.** 

[§ 3] 2. Civil Consequences. Infancia covers 
the first seven years of extra-uterine life.®* It is:a 
period of exemption from criminal responsibility,®* 
and therefore not edad para la pena (age for punish- 
ment).°° On the other hand the exemption does not 
extend to civil liability.67 In all cases the child 
must remain with its mother unless there is a judi- 
cial decree specially directing otherwise.** 

Puericia lasts from seven to fourteen for the male 
and to twelve for the female.®® During this period 
the individual cannot contract a lawful marriage,” 
but a marriage taking place then is validated by 
conception before reaching the lawful age or by 
cohabitation until one day thereafter without an 
action for annulment.7! Criminal responsibility 
begins at nine,’? but until eighteen tender years 
constitute an extenuating cireumstance.7* In 
Spain the youth is not yet a competent witness" 
or testator.?® Substitutes may be named for heirs 
who die before the age of eighteen.** Abandonment 
of a child under seven years of age is punishable 
with arrest, mayor and a fine;*? if the offender 
fails to disprove an accompanying crime, the penalty 
is cadena temporal in its maximum degree to cadena 
perpetua,’® which is also imposed upon the abductor 
of such a child, who fails to disclose its whereabouts 
or effect its release.”9 The mere abduction of a 


ecclesiastical jurisdiction; the county 
court was as much a spiritual as a 
temporal tribunal; the rights of the 
church were ascertained and asserted 
at the same time, and by the same 
judges, as the rights of the laity. 
It was not till after the Norman Con- 
quest, that the common law and ec- 
clesiastical courts were separated, 
and the latter invested with the sole 
jurisdiction over ecclesiastical cases.” 
Short v. Stotts, 50 Ind. 29, 35 [quot 
Chitty, Blackstone Comm. pp 61, 


ak 

{b] Probate of wills.—At common 
law, the ecclesiastical courts had ex- 
clusive jurisdiction of the probate of 
wills of personal property. Goodman 
Ma Winter, 64 Ala. 410, 426, 38 AmR 


{c] Enumeration of courts having 
ecclesiastical jurisdiction. 1 Black- 
stone Comm. p 84. See also Arch- 
deacon’s Court 5 C. J. p 253; Court 
of Arches 15 C. J. p 686; and generally 
Religious Sociéties [34 Cyc 1182 et 
seq]; and Blasphemy § 8 note 12 [a]; 
Certiorari § 68 note 59 [b]; Cog- 
nizance 11 C. J. p 948 note 43 [b]; 
Divorce § 29. 


50. Wharton L. Lex. 
[a] Functions pertain to marriage 
and divorce. — “Of the _ several 


branches of the unwritten law of 
England, there is one, properly to be 
deemed common law, yet technically 
called ecclesiastical law; another, 
technically, the common law; another, 
the law of admiralty; and another of 
very great importance, is known as 
equity. To the branch of the com- 
mon law called ecclesiastical the sub- 
ject of marriage and divorce, in Eng- 
land, pertains.” De Witt v. De Witt, 
67 Oh. St. 340, 346, 66 NE 1386, 138 
[quot 1 Bishop Marr. & Div. § 114]. 
See also Equitable T.. Assur. Soc. v. 
Paterson, 41 Ga. 338, 364, 5 AmR 535 
(‘The existence in England of two 
Courts—Ecclesiastical and Common 
Law—one administering the cannon 
[canon] and the other the Common 
Law, kept these distinctions [be- 
tween marriage and divorce] very 


clear’’). 
51. Escriche Diccionario. See Jet- 


tison [23 Cyc 373]. 

52. Bradbury v. Bardin, 34 Conn. 
452, 453 (it is essentially different 
from the allopathic practice, and 
based on different views of the nature 
and causes of diseases, their ap- 
propriate remedies, and the modes 
of applying them). See also Allo- 
pathic 2 C. J. p 1153. 

53. Escriche Diccionario. 

54, Escriche Diccionario. See In- 
sane Persons [22 Cyc 1139]; Spend- 
thrifts [386 Cyc 800]. 

55. El Paso Bridge, etc., Co. v. 
pEBn ae, (Tex. Civ. A.) 152 SW 1131, 
1133. 

{a} “Parsimony” and “frugality” 
compared.—El1 Paso Bridge, etc., Co. 
v. Dunham, (Tex. Civ. A.) 152 SW 
isTBwy SIR 

56. Escriche Diccionario. 

57. Groesbeeck v. Dunscomb, 41 
HowPr (N. Y.) 302, 344. 

58. Groesbeeck v. Dunscomb, 41 
HowPr (N. Y.) 302, 344 (“[the term] 
is only applied to the councils of the 
[Roman] catholic church”), See gen- 
orally, Religious Societies [34 Cyc 
11121. 

{a] “Synod” distinguished. — A 
synod is improperly spoken of as an 
“ecumenical council.” The word 
“synod” signifies simply a meeting of 
the few adjoining presbyteries. Groes- 
beeck v. Dunscomb, 41 HowPr (N. Y.) 
302, 344. 

59. Groesbeeck v. Dunscomb, 41 
HowPr (N. Y.) 302. 344. 

60. Escriche Diccionario. 

61. Escriche Diccionario. 

62. Escriche Diccionario. Lord 
Campbell is quoted (White, Law in 
Shakespeare, XXXV) as observing 
“that to Shakespeare’s law, lavishly 
as he propounds it, there can neither 
be demurrer, nor bill of exceptions, 
nor writ of error.” And these divi- 
sions of human life, taken as they are 
from the old canon law, with which 
Shakespeare was no doubt familiar, 
may well have suggested: 

“All the world’s a stage, 

And all the men and women merely 

players: 

They have their exits and their en- 

trances; 


And one man in his time plays many 
parts, 

His acts being seven ages. At first 
the infant, 

Then, the whining school-boy .. . 
then cies lOveCre va fem ten aaa: 
soldier . . then the justice 
ws cap thes sixth ace ishitte into 
the lean and slippered pantaloon 
cs) Cae: last scene of all . . % 
second childishness.” From “As 
You Like It” Act II Scene VII. 

63. Escriche Diccionario. 
64, Escriche Diccionario. 
65. Spain.—Pen. Code art 8 (2). 
Philippine.—Pen. Code art 8 (2). 
66. Escriche Diccionario. 

67. Spain.—Pen. Code art 17. 

Philippine.—Pen. Code art 17. 

68. Spain.—Pen. Code art 70. 

Philippine.—Pen. Code art 70. 

69. Escriche Diccionario. 

70. Spain.—Civ. Code art 83 (1). 

Philippine—Civ. Code art 83 (1); 
Geni Pr 168..5 415 

{a] In Porto Rico the age is elgh- 
teen for the male and sixteen for the 

female. Civ. Code § 131 (3). 

71. Spain.—Civ. Code art 83 (1). 
Philippine.—Civ. Code art 83 (1). 
Porto Rico.—Civ. Code § 131 (3). 
72. Spain.—Pen. Code art 8 (2). 
Philippine—Pen. Code art 8 (2). 
73. Spain.—Pen. Code art 9 (2). 
Philippine.—Pen. Code art 9 (2). 
[a] Between nine and eighteen a 
discretionary penalty is imposed but 
always lower by two desrees than 
that which the law prescribes for the 
crime, and one degree lower where 
the subject is between fifteen and 
eighteen. Spanish Pen. Code art 84; 
Philippine Pen. Code art 84. 
74. Spanish Civ. Code art 1246 (3}. 
75. Spanish Civ. Code art 663 (1). 
76. Spain.—Civ. Code art 775. 
Philippine.—Ciy, Code art 775. 


[a] In Porto Rico the age is four- 
teen. Civ. Code § 763. 
77. Spain.—Pen. Code art 506. 


Philippine—Pen. Code art 487. 
78. Spain.—Pen. Code art 508. 
Philippine.—Pen. Code art 487. 
79. Spain.—Pen. Code art 508. 
Philippine.—Pen. Code art 508. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


female under twelve merits the penalty of reclusion 


temporal.®° 


Adolescencia begins at fourteen and ends upon 
the attainment of majority.2t This is the edad para 
casarse (the permissible age to marry) but the con- 
sent of one in authority is still necessary.* 
also the edad para ser testigo (age for testifying in 
sixteen are compet- 
ent witnesses to a will and then only in case of an 
The minor is also entitled, although 
under guardianship, to attend the meetings of the 
In Spain this is 
now the edad para testar (age for making a will) 
as well as °° the edad para los cargos u officios pub- 
licos (age for holding public positions) ,8* since one 
may be a public civilian employee at sixteen,®® a 
soldier at eighteen, and a naval recruit at twenty.®® 
But in appointing «guardians the preference is al- 
ways given to the eldest of those children who may 
be eligible,°° and a husband under lawful age can- 
not, with the parent or guardian’s consent, alienate, 
encumber, or borrow money upon the real property 
of the conjugal partnership, nor, if he is under 
eighteen, manage its property, or appear in court.*! 
A substitute may be named for an heir over four- 
teen who has been declared non compos mentis; but 
the latter, in a lucid interval or after recovery, may 
set aside the substitution by will.®? 
cause of action for legitimation, by a child who 
dies during minority, survives to its heirs.9% 
seduction (estupro)®* and abduction (rapto)® of a 
virgin between twelve and twenty-three is visited 


court) ;8° but only those over 
epidemic.®* 


family council and to be heard.*® 


with severe penalties, as is also 


habitually, or by taking advantage of, his authority, 
or another’s trust, promoting or facilitating the 
prostitution or corruption of minors to satisfy an- 
An orphaned minor over eighteen 
may, withthe consent of the family council or the 
judge of the district, obtain the benefit of full age, 
provided it is voluntary with, and advantageous to, 


other’s lust.°® 


the subject.9” 


With juventud begins the period of lawful or full 
age—the mayor edad or edad legitima, which is 
marked by the attainment of majority.%§ 
same age and with his consent the individual may 


80. Spain.—Pen. Code art 464, 
Philippine.—Pen. Code art 445. 

81. Escriche Diccionario. 

82. Spain.—Civ. Code arts 45-47, 


Philippine. —Civ. Code arts 45, 47, 
86; G. O. p 58 § VII. 
Porto Rico.—Civ. Code § 135. 
83. Spain.—Civ. Code art 1246 (38). 
Porto Rico.—Civ. Code § 1214 (3). 
84. Spain.—Civ. Code arts 681, 700. 
Pe ee ee Code arts 681, 


Porte Rico.—Civ. Code arts 689, 


85. Spanish Civ. Code art 308 
( tie Spanish Civ. Code arts 662, "663 
aly 

87. Escriche Diccionario. 

88. Escriche Diccionario Suple- 
mento. 

89. Escriche Diccionario Suple- 
mento. 


90. Spain.—Civ. Code arts 211, 220, 


22. 

prone Rico.—Civ. Code §§ 248, 256, 
91. Spain.—Civ. Code art 59. 
Philippine.—Civ. Code art 59. 
92. Spain.—Civ. Code art 776. 
Philippine.—Civ. Code art 776. 
Porto Rico.—Civ. Code § 764. 
93. Spain.—Civ. Code art 118. 
Philippine.—Civ. Code art 118. 
Porto Rico.—Civ. Code § 199. 
94. Spain.—Pen. Code art 460 et 


seq. 
Philippine.—Pen. Code art 443 et 


Seq. 


EDAD 


obtain such benefits through emancipation.®® 


LoCo dl Ltt 


This 


was originally at twenty-five years,’ but this limit 


life.’ ’8 
It is 


marriage. 


tion.® 


An action or 


The 


younger.1# 


fifty or more.1> 
the offense of 


| 


is now generally reduced.? 
the individual is now qualified ‘‘for all acts of civil 
He cannot be acknowledged as a natural 
child without his consent.* 
obligarse (age for making contracts)*® and edad para 
presentarse en juicio (age for appearance in court) .® 
But unmarried daughters, although having attain- 
ed majority, cannot, if under a enrtain age,’ leave 
the parental home except to marry, unless 
proper parent consents or has contracted another 
So a person must have attained the age 
of forty-five, and be fifteen years older than the 
adopted one, in order to enjoy the right of adop- 
A wife, although of lawful age, still needs 
the consent of her husband in order to alienate or 
encumber the property of her unappraised dowry,? 
or to accept mandato (agency).'° 
education terminates with the attainment of ma- 
jority, but a usufruct granted until a third person 
attains a certain age, and not expressly because 
of his existence, continues that number of years 
although the subject dies earlier.?? 
las ordenes y dignidades ecclesiasticas 
ecclesiastical orders and dignities) appears to be 
twenty-five still;1® although it seems that the edad 
para profesar (age for entering upon the religious— 
that is, monastic or ¢onventual—life) is 


With certain exceptions 


This is the edad para 


the 


A legacy for 


The edad para 
(age for 


much 


Virilidad succeeds juventud and continues to 


As regards rights and disabilities 


it differs little from the preceding stage.1® 

Vejez comes next and is a period of corporeal 
decline lasting until seventy or eighty.17 
oner under sentence of cadena temporal or per- 
petua is entitled, after sixty, to serve it as presidio 
mayor,!® and at the same age he may excuse him- 
self from serving as tutor or protutor.t9 At seventy 
he is usually pardoned for any offense committed 


A pris- 


while serving another sentence, provided the latter 


At the 


95. Spain.—Pen. Code art 466 et 
seq. 

Philippine-—Pen. Code arts 446, 
47. 

96. Spain.—Pen. Code art 463, 
Philippine.-—Pen. Code art 444. 

oe Spain.—Civ. Code arts 322, 
B28. 

5 ene tes Code arts 322, 
3. 

98. Escriche Diccionario. 

99. Spain.—Civ. Code art 318. 


Philippine.—Civ. Code art 318. 

Porto Rico.—Civ. Code art 303. 

1. Escriche Diccionario. 

2. Spain.—Civ. Code art 320 (twen- 
ty-three). But in Navarra, it seems, it 
is still twenty-five. Sentence Supr. 
Mrib: VA pri, 1,7 18ode 

Philippine.—Civ. Code art 320. 

Porto Rico.—Civ. Code § 317 (twen- 
ty-one). 

Guatemala.—Civ. Code art 28 
(twenty-one). 

Mexico.—Civ. Code lib I, tit VII 
(twenty-one). 

Peru.—Civ. Code lib I, tit I (twen- 
ty-one). 

Uruguay.—Civ. Code art 287 (twen- 
ty-one). 

Venezuela.—Civ. Code arts 281, 369 
(twenty-one). 

3. See supra note 2. 

4  Spain.—Civ. Code art 133. 

Philippine.——Civ. Code art 133. 

5. Escriche Diccionario; and supra 
note 2. F 

6. Escriche Diccionario; and supra 
note 2 


has since been completed.?° 

Decrepitud is the final stage of life, in which the 
powers of mind as well as of body fail.?2 
account certain presumptions are indulged; as that 


On this 


7. Spain.—Civ. Code; art) ,32t 
(twenty-five years). 

Philippine.—Civ. Code art 321 
(twenty-five years). 

Uruguay.—Civ. Code art 287 


(thirty years). 

8. Spain.—Civ. Code art 173. 

Philippine.—Civ. Code art 173. 

[a]. In Porto Rico, the adopter 
need be only thirty-seven, but must 
be eighteen years older’ than the 
adopted. Civ. Code § 201. 

9. Spain.—Civ. Code art 1361. 

Philippine.—Civ. Code art 1361. 

10. Spain.—Civ. Code art 1716. 

Philippine.—Civ. Code art 1716. 

ll. Spain.—Civ. Code art 879. 

Philippine.—Civ. Code art 879. 

Porto Rico.—Civ. Code § 853. 

12. Spain.—Civ. Code art 516. 

Philippine.—Civ. Code art 516. 

Porte Rico.—Civ. Code § 515. 

13. Escriche Diccionario, 

Escriche Diccionario. 
HEscriche Diccionario. 
Escriche Diccionario. 
Escriche Diccionario. 
Spain.—Pen. Code art 107. In 
the former the prisoner wears a chain 
and performs hard labor. Pen. Code 


art 105. In the latter labor is lighter 

aa there is no chain. Pen. Code art 
Philippine—Pen. Code art 107. 

ais Spanish Civ. Code are 244 
20. Spain.—Pen. Code art 181. 


Philippine.—Pen. Code art 129. 
21. Escriche Diccionario. 
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a person of ninety whose whereabouts cannot be 
ascertained is dead,22 and that, of several persons 
perishing in a common disaster, one above sixty 
died first.?% 

[§ 4] ¢. Proof. The burden of proving that 
an individual has or has not reached a certain age 
rests upon him who alleges it’ either affirmatively 
or by way of defense.2* According to Spanish 
usage the best evidence of one’s age is the baptis- 
mal record.?> Failing in that, other documents may 
be received, and in some cases real or object evi- 
dence, such as an inspection of the person.?® The 
testimony of acquaintances and neighbors is lke- 
wise admissible as regards one’s age.?7 

ADERE. In the law of libel, as applied to an 
offending publication, the act of delivery, which pre- 
cedes the manifestation of the contents.28 

EDGE. The border or part adjacent to a line of 
division ;?° the part nearest some limit.?° 

EDGER. An apparatus used in a sawmill which 
takes off the uneven edges from lumber to which logs 
have been reduced by being sawed in one direction 
or plane;*t a machine used to rip off the edges of 
lumber or rip the boards into desired widths.?? 

EDIBLE. Eatable;** fit to be eaten as food.*4 

Edible fruit. Under this term are included such 
articles of food as dried litchi, which is a Chinese 


22. Spain.—Civ. Code art 191. 
Philippine.—Civ. Code art 191. 


EDAD—EDIFICIO 


pond, and gives the land a defined 


fruit, having, when dry, a thin shell inclosing am 
edible pulp;25 cherries which have been washed, 
pitted, and packed i in salt water to preserve them in 
transit ;° fruit in maraschino ;°7 but not berry 
jams,?* nor ‘‘chutney’’ which consists of various 
fruits preserved with sugar and spices.*? 

Edible spice. A spice “which is eaten as spices are: 
eaten, namely, as a sauce, a condiment, a relish, not 
as a food product capable of sustaining life.*° 

EDICT. (Latin, ‘‘edictum,’’ Spanish, ‘fedicto’’). 
A positive law promulgated by the sovereign of a. 
country, and having reference either to the whole 
land or some of its ‘divisions, but usually relating to 
affairs of state.* 

In Roman law, a mandate or decree published 
under the authority of a magistrate or ruler and 
commanding the observance of certain rules or in- 
junctions.” 

EDICTA MAGISTRATUM, 
PRINCIPIS.* 

EDICTO.#4 

EDICTUM.*° 

EDIFICE. A structure distinguished for dignity 
and importance.*® 

EDIFICIO. In Spanish law a building which has 
been the subject of considerable legislation.** 


CONSTITUTIO: 


40. In re Cruikshank, 54 Fed. 676,. 


23. Spain.—Partidas VII ley XII 
tit XX XIII. 
Ase sa ana heb Civ. Proc. § 1963 


PRL paA Code Civ. Prov. § 333 
cay Rico.—Bvidence Act § 102 


24. Roman Law.—The maxim was, 
Qui aet atem allegat, sive agendo, 
Sive excipiendo, eam probare debet. 

Spain.—Escriche Diccionario. 

25. Escriche Diccionario. 

26. Escriche Diccionario. 

27. Escriche Diccionario. 

28. Rex v. Burdett, 4 B. & Ald. 
95, 128, 6 ECL 404, 106 Reprint 873 
(where Best, J., said: ‘And the sub- 
sequent manifestation is expressed by 
some other term, as exponere or mani- 
festare. Thus, in Cicero, De Legibus, 
lib. 3, art. 20, he says, ‘apud eosdem 
qui magistratu abierint edant et ex- 
ponant quid in magistratu gesserint.’ 
Here, the word ‘edant’ means ‘they 
uttered,’ and the word ‘exponant,’ 
‘they exposed to public view what 
was so uttered.’”’ And, after quoting 
from the civil law, in Codex, lib. 9, tit. 
86, the court continued: “Here, the 
word ediderit is not used, but mani- 
festaverit. Why? because it con- 
stituted no crime for a person who 
found a paper, and, being ignorant 
of its contents, delivered it to an- 
other. To punish him with death 
would have been a species of cruelty 
of which the worst of the Romans 
were incapable; but if, instead of de- 
stroying it, he manifested it, then he 
was to be considered as the author. 
show that where ‘ediderit’ is used it 
show that where ’ediderit’ is used it 
means a delivery only; but when they 
intend to express a disclosure of the 
contents of a paper, they use the word 
manifestaverit’’)..-See generally Libel 
and Slander [25 Cye 365 et seq]. 

{a] Derivation of term.—‘‘The 
description of a libeller in our indict- 
ments seems to me to have been bor- 
rowed from the civil law, and I agree 
that their word edo is represented 
by our word publish; but I deny that 
edere means to manifest the contents 
of a paper.” Rex v. Burdett, 4 B. & 
Ald. 95, 128, 6 ECL 404, 106 Reprint 

3. 

Century D. 

fa] A deed of land defining one of 
its boundaries as the ‘edge of the 
mill pond” means the bank of the 


boundary without regard to the con- 
tingent subsidence of the water con- 
stituting a pond, thereby leaving the 
land dry, and passes no title to the 
land under the _ pond. Holden v. 
Chandler, 61 Vt. 291; 294, 18 A 310. 
{[b] “Edge” of sidewalk.—Vin- 
cennes v. Spees, (Ind. A.) 72 NE 531, 
532, 35 Ind. A. 389, 74 NE 277, 280. 
fe] “Water’s edge.’—Doe v. Co- 
bourg Harbour Comrs, (M. T. 7 Vict.) 
Robison & J. Ont. Dig. p 1022; Re 
Trent Valley Canal, 12 Ont. 153, 161; 
Kains v. Turville, 320. C.Q;B.17, 23. 
30. Century D. 
31. Carter v. Fred W. Dubach 
Lumber Co., 113 La. 239, 241, 36 S 


952 

[a] “Tailing the edger.’—Carter 
v. Fred W. Dubach Lumber Co., 113 
La. 239,241, 36 S 952. 

{b] Operation.—“There are sev- 
eral saws in the machine, fixed on a 
shaft nine or ten feet long. These 
saws are movable and are adjusted 
by the operator to rip boards to any 
desired »width.... .. There were 
rollers to carry the lumber to the 
saws, and rollers beyond to carry it 
after it has passed through the saws 
to the places of deposit, and there 
were rollers, called dead rollers, to 
bear Gown on the lumber and hold it 
firm against the saws, these last- 
named rollers weighing 100 or 115 
pounds. They could be raised or 
lowered by the operator by means of 
a lever at his hand so as to adjust 
them to lumber of any thickness.” 
Trigg v. Ozark Land, Sree Core Bil. 
Mo. gaat 231, 86 SW 222 

32. Trigg v. Ozark Land, ete, Co, 
187 Mo, 227, 231, 86 SW 2 


33. Century D. 
[a] The word “edible” in the 
Tariff Act of 1890, relating to the 


duties on certain drugs, etc., which 
are not edible, ete., is intended to 
exclude from the exemption such of 
the enumerated articles as are edible 
according to the common understand- 


ing. Cruikshank v. U. S., 59 Fed. 446, 
ASG 8 COA SUT: 

34. Century D. 

35. U. S. v. Wing Wo Chong, 98 


Fed. 602, 603, 39 CCA 172. 

36. -Causse Mfg. Co. v..U.S., 151 
Fed. 4, 6, 80 CCA “461. 

37. Reiss v. U. S., 163 Fed. 65. 


son Bogle v. U. s., 175 Fed. 889, 
oo Park v. U. S., 164 Fed. 910, 


677 (“The adjective ‘edible’ found in 
this connection must be considered 
as a relative term qualified some- 
what by the noun which follows it’’). 

41. Black L. D. (it differs from a 
“nubliec proclamation” in that it en- 
acts a new statute, and carries with 
it the authority of law). 

42. WHscriche Diccionario. 

{a] The accumulated edicts, 
known as the “edictum perpetuum,’” 
thus became a repository of Roman 
legal precedents, not unlike the re- 
ports of Anglo-American law; and 
as the former was marked by increas- 
ing reliance upon zequitas, or natural 
justice (Main Ane. L. ch 111), and 
was used as an elementary textbook 
by law students (Cicero De Legibus), 
the result was a decidedly progressive 
influence upon the Roman law. It 
has been said that Roman ‘“Codifica-— 
tion began with the Praetor’s edict’ 
and in the sense that the edictum af- 
forded a crude basis for the work of 
the codemakers, this is true. In the 
reign of the Emperor Hadrian a re- 
script was issued for the consolida- 
tion of the preetorian edicts, and this 
was effected by Salvius Julianus. 
about A. D. 129. The consolidation 
was ratified by senatus consultum 
and extended to the provinces, and 
thereafter changes were possible 
only through the emperor. The in- 
fluence of the edict in the develop- 
ment of Roman law consequently 


ceased. Wilson (Woodrow) The 
State § 279. 
[b] Edicts of Justinian.—Thir- 


teen constitutions or laws of this 
prince, found in most editions of the 
Corpus Juris Civilis, after the Novels. 
Black L. D. (being confined to mat- 
ters of police in the provinces of the 
empire, er are of little use). See 
eee 11 Cr J. p 940; Corpus Juris; 1 


43. A maxim meaning “The ordi- 
nance of the magistracy (or civil 


government) is the constitution (or 
decree) of the Emperor.” Tayler L. 
Gloss. ; 

44, See Edict ante this page. 

45. See Edict ante this page. 

46. Standard D. See also Building 


Cun eDaOee 

[a] “Bdifice used as a dwelling.” — 
U.S. v. Anostol, 14 Philippine 92. See 
also Dwelling or Dwelling House 19% 
CS passsy 

47. Escriche Diccionario. See Edi- 
fice ante this page. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number, | 


EDITION. A publication;#® any publication of a 
book before published ;* a republication, sometimes 
with a revision and correction;®° the total number of 
copies issued or published at once.>4 
A generic expression, meaning 
simply an elegant edition of some kind;°2 an elabor- 
ate and costly edition, often limited;°? a sumptuous 
edition, as regards paper, illustrations, binding, 


Edition de luxe. 


€tc.°* 


EDITION—EDITOR 


[19-C Ja ALOIS 


for publication ;5° one who revises, corrects, arranges, 
or annotates a text, document, or book.®* 

Applied to newspaper. 
tends its publication ;°° one who superintends the cor- 
rection of the proof sheet of the printer, and who, 
in regard to the publication of the paper, selects the 
matter for, publication.®® 

As applied to the production of bronze statuary, 


A person who superin- 


the term is used to designate the founder who casts 


EDITOR.®> One who prepares the work of another 


{a] Edifices coventos are the 
buildings occupied by the clergy. 
Escricne Diccionario. 

[b] Edificios del ramo de ca- 
minos are buildings used in the con- 
struction and operation of roads. 
Escriche Diccionario. 

48. Hone v. Kent, 6 N. Y. 390, 395. 
See generally Copyright §§ 90-143. 

49. Webster D. [quot Banks v. Mc- 
Divitt, 2 F. Cas. No. 961, 13 Blatchf. 


Webster D. [quot Banks v. Mc- 
Divitt, 2 F. Cas. No. 961, 13 Blatchf. 


63]. 

[a] “Future edition.”—Chancellor 
Kent, having made arrangements to 
bring out the sixth edition of his 
“Commentaries on American Law,” 
died before the publication thereof, 
leaving a will by which, in the sixth 
clause, he made a specific bequest of 
the Commentaries “with the right of 
renewal of all previous and future 
editions, according to law, and all 
other rights and privileges appertain- 
ing to the copyright.” By the resi- 
duary clause of the same will, he 
bequeathed all the residue of his 
estate, beyond what was before spe- 
cifically bequeathed, specifying as 
part of such residue, “unsold com- 
mentaries on hand,’ in a manner dif- 
ferent from the dispositions of the 
sixth clause. At the time that this 
will was executed, the fifth edition 
was not entirely exhausted, but it 
became so before the testator’s death. 
On the question whether the sixth 
edition, which was unfinished at the 
time of the testator’s death, was in- 
cluded in the term ‘future editions” 
in the specific bequest, or in the term 
“unsold commentaries on’ hand,’ in 
the residuary clause, the court held 
that it passed under the specific be- 
quest in the sixth clause of the will, 
Jewett, J., saying: ‘‘The only ques- 
tion for our decision is, whether the 
sixth edition of the commentaries, 
produced under the circumstances 
stated, passed to the residuary lega- 
tees under the eighth clause of the 
testator’s will, or whether it. must 
be deemed an edition future to the 
death of the testator, published by 
his legatee of the copyright, in pur- 
suance of the right of publishing fu- 
ture editions of that celebrated work, 
as bequeathed to him under the sixth 
clause of said will. In my opinion, 
there is no just ground to conclude 
that this edition, in the condition in 
which it was found at the time of 
the death of the testator, is included 
within the words or meaning of the 
eighth clause of the will. By that 
clause nothing is proposed to be dis- 
posed of, except such property of the 
testator as remained, beyond what 
was therein before specially  be- 
queathed; not even ‘unsold commen- 
taries on hand.’ It was not designed 
by that clause to disturb or dis- 
place any bequest or provision pre- 
viously made by the will. The prop- 
erty in this edition clearly did not 
pass to the residuary legatee as ‘un- 
sold commentaries on hand,’ for it 
had no existence, as such, at the 
death of the testator. Nor did it 
form any part of the residue of the 
testator’s estate at his death. The 
contracts made by the testator in 
his lifetime for publishing the edi- 
tion of his commentaries in question, 
although in part executed, did not 
constitute it an _ edition. Nothing 
short of a publication could have that 
effect. An edition of a book, is the 
publication of it. That did not take 
place until several weeks after the 


decease of the testator; and then 
under and by virtue of the copyright 
bequeathed to him, by the sixth clause 
of the will, William Kent published 
this edition, for which he took out 
a copyright in his own name.as the 
proprietor of the work. I think that 
he was fully authorized so to do, un- 
der the bequest to him, and that it 
became a future edition within the 
meaning of the sixth clause of the 
will, and the avails; subject to be dis- 
posed of as therein provided.” Hone 
v. Kent, 6 N. Y.390, 395. 

[b] “Subsequent edition.’ — A 
publication of court rules of 1874, 
with appropriate notes, is not a “sub- 
sequent edition’ of the court rules 
of 1871. Banks v. MeDivitt, 2 F. 
Cas. No. 961, 13 Blatchf. 163. See also 
Copyright and Literary Property § 


[c] As consisting of devisible 
parts.—Where a legal publication con- 
sisting of digest paragraphs is copy- 
righted, an ‘edition’ of the book 
should be held to consist of any di- 
visible part of which the copyright 
could consistently be entered by it- 
self, although from the standpoint of 
an individual paragraph, a _ subse- 
quent ‘edition’? would consist of any 
such portion of the book as might be 
consistently held suitable for a copy- 
right, if it included the paragraph in 
question. West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 833, 880, 100 
CCA 308. 

51. Mooney v. U. S. Industrial Pub. 
Co., 27 Ind. A. 407, 61 NE 607, 608. 

[a] In a contract between an au- 
thor and a publisher, an “edition” 
consists of so many copies as are 
issued to the public at a time; and, 
where the work is stereotyped, every 
fresh issue is a new edition. Reade 
v. Bentley, 27 L. J. Ch. 254, 259 (“I ap- 
prehend the meaning of the word ‘edi- 
tions’ is the putting forth the work 
before the public at successive 
periods, and whether that is done by 
moveable type or by stereotype does 
not seem to me to make any sub- 
stantial difference. The ‘edi- 
tion’ means, whenever you have in 
your storehouse a certain quantity of 
copies, you issue them to the public, 
and there are various modes of doing 
this recognized by the trade’’). 

52. Barrie v. Miller, 104 Ga. 312, 
315, 30 SE 840, 69 AmSR 171. 

53. Barrie v. Miller, 104 Ga. 312, 
315, 30 SE 840, 69 AmSR 171 (“The 
expression . . . may mean an 
artist proof edition, or it may not.”) 

54. Barrie v. Miller, 104 Ga. 312, 
315, 30 SE 840, 69 AmSR 171. 

55. See generally Newspapers [29 
Cyc 703]; Libel and Slander {25 Cyc 
429, 573]. 


56. Webster Int. D. 
57. Webster Int. D. 
58. Pennoyer v. Neff, 95 U. S. 714, 


721, 24 L. ed. 565 [cit Webster D.]. 

59. Pennoyer v. Neff, 95 U. S. 714, 
721, 24 L. ed. 565; Brown v. Woods, 
6id2 J. Marsh. (Gc) 1h, 18. 

[a] The term sometimes includes, 
not only the person who wrote or 
selected the articles for publication, 
but the person who published_the 
paper and put it into circulation. Pen- 
noyer v. Neff, 95 U. S. 714, 721, 24 L. 
ed. 565 [cit Webster D.]. 

{[b] “Author’ and “printer” dis- 
tinguished.—‘‘There is an intermedi- 
ate personage, often connected with 
the business of printing, who may not 
furnish, as the production of his 
mind, the words, sentences, and ideas, 


to be printed, and who may not set 
the type or work the press, but who 
superintends the correction of the 
proof sheet of the printer, and who, 
in regard to the publication of a 
newspaper, selects the matter proper 
for publication. Such a person can- 
not, with strict propriety, be denomi- 
nated either author or printer; but 
as contra-distinguished from these, 
he is properly called an editor. It is 
possible, that one man may perform 
the various duties of author, editor, 
and printer. But it is not generally 
done. The advantages resulting from 
the division of labor are such, that 
in the printing business, authors, edi- 
tors and printers generally have their 
appropriate and separate departments 
to superintend. An editor may, and 
frequently does, furnish original mat- 
ter for publication; but it is not in- 
dispensable to his character that he 
should do so.” Brown v. Woods, 6 J. 
J. Marsh, (Ky.) 11, 18. See also Au- 
thor .6°C. J. p 863; Printer [32 Cye 


ile 

[ce] “Printer” and “publisher? 
compared.—The Oregon code _ pro- 
vides, where an action is brought 
against a nonresident or absent de- 
fendunt who has property within the 
state, for a service of summons by 
publication, and directs that the 
order of court shall designate the 
newspaper in which publication is to 
be made, and that the proof of such 
publication shall be “the affidavit 
of the printer, or his foreman, or his 
principal clerk.’’ Where such service 
had been made, and papers setting 
forth the fact thereof were offered 
in evidence, it was objected that it 
appeared from such papers that no 
proof of service by publication was 
ever made, the affidavit thereof be- 
ing made by the editor of “The Pa- 
cific Christian Advocate,” not by ‘“‘the 
printer, or his foreman, or his prin- 
cipal clerk.” But the court held that 
the provisions of the statute were 
complied with by the affidavit, Field, 
J., Saying: “The majority of the court 
are also of opinion that the provision 
of the statute requiring proof of the 
publication in a newspaper to be made 
by the ‘affidavit of the printer, or 
his foreman, or his principal clerk,’ 
is satisfied when the affidavit is made 
by the editor of the paper. The term 
‘printer,’ in their judgment, is there 
used not to indicate the person who 
sets up the type,—he does not usually 
have a foreman or clerks,—it is 
rather used as synonymous with ‘pub- 
lisher.’ The Supreme Court of New 
York so held in one case, observing 
that, for the purpose of making the 
required proof, publishers were ‘with- 
in the spirit of the statute.’ Bunce 
v. Reed, 16 Barb. (N. Y.) 347. And, 
following this ruling, the Supreme 
Court of California held that an affi- 
davit made by a ‘publisher and pro- 
prietor’ was sufficient. Sharp v. Daug- 
ney, 33 Cal. 505. The term editor, 
as used when the statute of New 
York was passed, from which the Ore- 
gon law is borrowed, usually in- 
cludéd not only the person who wrote 
or selected the articles for publica- 
tion, but the persons who published 
the paper and put it into circulation. 
Webster, in an early edition of his 


Dictionary, gives as one of the defi- 
nitions of an editor, a person ‘who 
superintends the publication of a 


newspaper.’ It is principally since 
that time that the business of an 
editor has been ‘separated from that 
of a publisher and printer, and has 
become an independent profession.” 


1014 [19C.J.] 


the statuary from the clay model made by the 


artist.©° 


EDMUNDS-TUCKER LAW. * 


EDUCATE. To prepare and fit for any calling or 
and usefulness in 


business or for activity 
life.°? 
EDUCATION.® 


The term is a broad and com- 
prehensive one,®* and includes all knowledge if we 
take it in its full and not its legal or popular sense.® 
It has been defined as the process of developing and 


EDITOR—EDUCATION 


ings;®* the bringing up,°? physically or mentally, of 


a child,®* or the PRED AE HCE of a person, by some 


due course of training, 
life, or other ealling;®® the imparting or acquisition 


of knowledge.7° 


or a professional or business 


Education may be particularly di- 


rected to either mental, moral or physical powers 


training the powers and capabilities of human be- 


Pennoyer v. Neff, 95 U. S. 714, 721, 
24 L. ed. 565. See also Process [32 
Cyc 509]; Publisher [32 Cye 1259]. 

60. Merrit v. Tiffany, 132 U. 
167, 170, 10 SCt 52, 33 L. ed; 299. 

61. An act of congress of March 
22, 1882, punishing polygamy. Bou- 
vier L. D. See Bigamy § 15. 

62. Webster D. [quot Mount Her- 
mon Boys’ School vy. Gill, 145 Mass. 
139, 146, 18 NE 354]. See generally 
Colleges and Universities 11 C. J. p 
971; Education post this page; 
heres and School Districts [85 Cyc 


1]. 

[a] “Educate and bring up,” as 
used in a will wherein a legacy was 
given on the condition that the lega- 
tee should educate and bring up tes- 
tator’s granddaughter, means to fur- 
‘nish the granddaughter with sub- 
sistence and also personal care. Mer- 
rill v. Emery, 10 Pick. (Mass.) 507, 
511. To same effect Richards v. Mer- 
rill, 18 Pick. (Mass.) 405. 

63. Education: 

Generally see Colleges and Univer- 
sities 11 C. J. p 971; Schools and 
School Districts [35 Cyc 801]. 

Absence from homestead for educa- 
tion of children as constituting 
abandonment see Homesteads [21 
Cyc 601]. 

As necessary see Necessaries [29 Cyc 
376 note 28]. 

Charitable gift for promoting see 
Charities § 63. 

Department of see Municipal Corpora- 
tions [28 Cyc 577]. 

Eligibility of juror as affected by see 
Juries [24 Cye 197]. 

DHxemption of property devoted to see 
Taxation [37 Cyc 926]. 

Legacy for, as exempt from taxation 

' gee Taxation [37 Cyc 1572]. 

Member of board of, as ministerial 
officer see Ministerial Officer [27 
Cye 795 note 23]. 

Municipal expense of see Municipal 
ee oRetlens [28 Cyc 689]. 


One child see Parent and Child [29 
Cye 1605, 1668]. 
One Indian child see Indians [22 
Cyc 115]: 
One ward see Guardian and Ward 
[21 Cye.651. 
Right to vote as dependent upon see 

Blections [15 Cyc 295]. 

Sale of infant’s land for purpose of 
see Infants [22 Cyc qe 
Support of infant as including see 

Support [37 Cyc 608 note 37]. 

See also Educate ante this page; 
Educational post p 1015. 

64. Mount Hermon Boys’ School 
vy. Gill, 145 Mass. 139, 146, 13 NE 
354; Gibson v. Frye Inst., 137 Tenn. 
452, 193 SW 1059, 1063. 

65. Cook v. State, 90 Tenn. 407, 
409, 16 SW 471, 13 LRA 183. 

“With reference to man [the term] 
all that disciplines and enlightens the 
understanding, corrects the temper, 
cultivates the tucte, and forms the 
manners and habits.” Century D. 
[quot Watton v. Cruce, 44 Okl. 186, 
191, 148 P 1152]. 

“Whatever we learn by observation, 
by conversation, or by other means 
away from what has been implanted 
by nature is education. In fact, every 
thing not known intuitively and in- 
stinetively is education.” Cook v. 
State, 90 Tenn. 407, 410, 16 SW 471, 
12 LRA 183. 

fa] Dancing may be embraced 
within the meaning of the term. Gib- 


son v. Frye Inst., 187 Tenn. 452, 193 
Sw 1059, 1063. 

[b] English education.—‘‘In the 
high school of the city of Topeka, 
there are taught, among _ other 
branches, mathematics, physics, his- 
tory, English classics, rhetorical 
exercises, vocal training, physical 
culture, Latin, and German. An edu- 
cation acquired through the medium 
of the English language is an Finglish 
education. If the same branches were 
taught in the Latin or the German 
language, it would not be an Hnglish 
education; but the mere fact that 
the Latin and German languages are 
taught does not change the character 
of the school from an Wnglish one. 
The common-school medium of in- 
struction is the English language.”’ 
Topeka Bd. of Education v. Welch, 51 
Kan. 792, 806, 33 P 654. 

{e] “Learning” synonymous. — 
Conley v. Daughters of the Republic, 
106 Tex. 80, 91, 156 SW 197, 157 SW 
937 [quot Cyc]; Whicker v. Hume, 7 
He eLiiCas. 124, 162; fi tReprinte5 0; 

{d] “Learning” distinguished. — 
Whicker v. Hume, 14 Beav. 509, 520, 
51 Reprint 381 (“And though in mod- 
ern times it is in a great degree 
synonymous with learning, I think 
‘education,’ in the old authorities did 
not necessarily include ‘learning’ ’’). 

66. Webster D. [quot Mt. Hermon 
Boys’ School v. Gill, 145 Mass. 139, 
146, 13 NE 354]. 

67. Whicker v. Hume, 14 Beav. 

begins.— 


509, 520, 51 Reprint 381. 

[a] When “education” 

“No two minds would agree upon the 
question when education begins.” 
Clavering v. Ellison, 7 H. L. Cas. 707, 
726, 11 Reprint 282 (per Lord Cran- 
worth). 

68. State v. Lesueur, 99 Mo. 552, 
5587 13..SW -237,-7 LRA_.734. 

69. State v. Lesueur, 99 Mo. 552, 
558, 18 SW 237, 7 LRA 734. 

{a] Education for business. — 
Where a will provided for the sale 
of all the property, real and per- 
sonal, of the testatrix, that it should 
be invested in certain funds, and that 
the interest thereof should “be ap- 
plied to the proper education” of B, 
S, and J, “so that they may be sev- 
erally fitted and accomplished in some 
useful trade; and to each of them 
who shall have lived to finish his 
education, or to reach the age of 
twenty-one, I give and bequeath one 
hundred pounds to set him up in 
his trade;’ and- in a_ subsequent 
clause of the will, in making other 
provisions, the following terms were 
used: “The education” of B, S, and 
J, “being completed;” ‘to the educa- 
tion of my nephews;” “to the educa- 
tion of “the said’ B, \S, -and.J; and 
“shall have finished their education,” 
it was held that an education to fit 
and prepare the legatees for some 
useful trade was intended, and not 
an education for one of the learned 
professions. Dandridge v. Washing- 
ton, 2. Pet LUFT SD) e370 8N 6, 7 a ted. 
454 (“This bequest seems to have 
been made, not with a view of add- 
ing to their private fortunes, but with 
a view to their education and prepa- 
ration for that particular business 
which they were afterwards to pur- 
sue. They are not, therefore, entitled 
to the whole fund, whatever may be 
its amount, but to so much of it as 
is required for the object it is to ac- 
ecomplish. In ascertaining the amount 


and faculties, but in its broadest and its best sense 
it embraces them all;71 not merely the instruction 
received at school, college, or university, but the 
whole course of training, moral, intellectual, and 


which is so applicable, the plaintiffs 
contend that one of the learned pro- 
fessions may be taken as the stand- 
ard, with as much propriety as the 
trade or art of amechanic. The court 
does not think so. The distinction 
between a profession and a trade 
is well understood. . Perry thie: 
testatrix had contemplated” what, 
in the common intercourse of so- 
ciety, 
she would scarcely have used a 
term which is generally received 
as denoting one of the mechan- 
ical arts. But we do not think 
the bequest is confined to the ex- 
pense of acquiring the trade, so as to 
be enabled to exercise it in the com- 
mon way. Such does not appear to 
have been the intent of the testatrix. 
Her bounty is extended to the proper 
education of three relatives so that 
they may be severally fitted and ac- 
complished in some useful trade. 
Their education is a primary object, 
as well as their acquisition of the 
trade; and . . . we cannot doubt, 
that the testatrix intended such an 
education as would fit her relatives 
to hold a distinguished place in that 
line of life in which she designed 
them to move’’). 

{b] Physical welfare and knowl- 
edge of work.—-(1) Where an institu- 
tion is incorporated for the education. 
of boys, its trustees do not exceed 
their authority when they establish 
an institution providing a_ place 
where young men whose early edu- 
cation has been neglected can be in- 
structed, their physical welfare cared 
for, and a practical knowledge of 
work, especially agriculture, given 
them daily. Mount Hermon Boys’ 
School v. Gill, 145 Mass. 139, 146, 
13 NE 354, 357. (2) “Education of a 
child means much more than merely 
communicating to it the contents of 
text-books. . The physical and 
mental powers of the individual are 
so interdependent that no system of 
education, although designed solely 
to develop mentality, would be com- 
plete which ignored bodily health.” 
State v. Brown, 112 Minn. 370, 372, 
128 NW 294. 

70. Watton v. Cruce, 44 Okl. 186, 
abe) iss BS Pea a ase. 

[a] Particular branch of knowl- 
edge.-—Where by an English statute 
a duty was imposed upon the annual 
value, income, or profits of property 
belonging to any body, corporate or 
unincorporate, subject to an exemp- 
tion in favor of property which, or 
the income of profits whereof, shall 
be legally appropriated and applied 
for the promotion of education, litera- 
ture, science, or the fine arts, it was 
held that_the property of the Institu- 
tion of Civil Engineers was not en- 
titled to the benefit of the exemption, 
because it was property appropriated 
and applied, not for the promotion of 
general education or science, but for 
the promotion of a particular branch 
of knowledge in order to enable the 
members of the institution to prac- 
tice with more success the profession 
of civil engineer. Matter of Civil 
Engineers Inst., 19 Q. B. D. 610. 

71. Mount Hermon Boys’ School 
v. Gill, 145 Mass. 139, 146, 18 NE 354. 

{a] Extended use of term.— 
“Tt is necessary to give to that word 
‘education’ a very wide signification. 
It is not a question simply of what. 
literary accomplishments he may be- 


for later cases,developnients and changes in the law see cumulative Annotations, same title, page and note number. 


is denominated a profession,’ 


physical ;72 not only the ordinary instruction of the 
child in the pursuits of literature;7? but also a: 
proper attention to the moral and religious senti- 
In a narrower sense, it is the 
special course of training pursued, as by parents or 
teachers, to secure any one or all of these ends.75 
_ f&sthetic education. The development of the sense 
of the beautiful, and of technical skill in the arts.76 
Intellectual education. The means by which the 
powers of the understanding are developed and im- 
proved and knowledge is imparted.77 
The cultivation of the moral 


ments of the child.’4 


_ Moral education. 
nature.?§ 
. Physical education. 


tems.79 
Technical education. 


come the master of, but he is to be 
fitted for life as a gentleman inherit- 
ing ample means and having duties 
jn the place in which he is to exercise 
his functions afterwards, and it may 
e . . . he should also be ac- 
customed to the amusements and 
habits of those with whom he has 
afterwards to associate and among 
whom he,is to live. . . Passing 
on to another matter, one cannot 
help thinking that during his educa- 
tio. at Eaton (still using the word 
‘education’ in a very extended sense) 
it may have been very proper and 


i 


appropriate that he should be familiar 


with the amusements which are there 
in vogue.” Barnes v. Ross, [1896] A. 
C. 625, 688 (Lord Halsbury, L. C.). 
+ [b] Education and maintenance.— 
‘(1) “The use of the words .. . in 
the statute concerning sales of an 
infant’s lands must be construed to 
have been used in an enlarged sense, 
sufficient to authorize a sale to raise 
funds for the protection of the ward’s 
estate. ‘The incumbered tract being 
the only source of revenue, it was for 
the protection of the ward’s estate 
that the incumbrance should be paid 
off, so that the rents and profits 
thereof might be used for, her educa- 
tion and maintenance. Though the 
specific purpose of the sale was to 
raise funds to pay off and discharge 
an incumbrance, it was indirectly for 
the purpose of protecting her estate 
to the end that a fund for her educa- 
tion and maintenance might be 
raised.” Harper v. Smith, 89 Ark. 
284, 288, 116 SW 674, 131 AmSR 93. 
(2) Where a testator made a certain 
bequest to his wife for life, and, after 
her decease, to plaintiff, using the 
words: “It is my particular wish and 
request that my dear wife . . . will 
superintend and take care of his [the 
plaintiff’s] education, so as to fit him 
for any respectable profession or em- 
ployment,” it was held that these 
words amounted to a “gift to the 
plaintiff of the expenses of his edu- 
cation, and that this education in- 
eluded maintenance,” and that he was 
entitled to be educated and main- 
tained up to the age of twenty-one, 
so as to fit him for any respectable 
profession or employment. Foley v. 
Parry, 5 Sim. 138, 145, 9 EngCh 138, 
58 Reprint 289 [aff 2 Myl. & K. 138, 
7 EngCh 138, 39 Reprint 897]. : 
72, Matter of Moses, 138 App. Div. 
525, 123 NYS 443, 446; Ruohs v. 
Backer, 6 Heisk. (Tenn.) 395, 400, 19 
AmR 598 [quot State v. Lesueur, 99 
Mo. 552, 558, 13 SW 2387, 7 LRA 734; 
Peo. v. Mezger, 98 App. Div. 237, 239 
90 NYS 488]; Conley v. Daughters of 


the Republic, 106 Tex. 80, 91, 156 
Sw 197, 157 SW 927 [quot Cyc]. 
73. Com. v.-Armstrong, 1 PaLJ 


398, 394; Conley v. Daughters of the 
Republic, 106 Tex. 80, 91, 156 SW 
197, 157 SW 9387 [quot Cyc]. 

74. Com. v. Armstrong, 1 PaLJ 
393, 394; Conley v. Daughters of the 
Republic, 106 Tex. 80, 91, 156 SW 
197, 157 SW 937 [quot Cyc]. 

{a] Moral and religious education. 


The term includes all that 
relates to the development and care of the organs 
of sensation and of the muscular and nervous sys- 


That which is intended to 


—The word “education,” in the state-; compass of the term 


EDUCATION—EDUCATIONAL 


or educational 
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train persons in the arts and sciences that underlie 
the practice of the trades or professions.®° 
EDUCATIONAL.*' ' Pertaining to education.®? 
Educational appliance. Something necessary or use- 
ful to enable the teacher to teachthe school children.®% 
Educational corporation. 
moral or mental improvement. 
Educational institution. 
improves its pupils;8° a school, seminary, college, 


One organized for 
One which teaches and 


establishment, not necessarily a 


chartered institution,®® nor a public or charitable 


institution.§? 


Educational object. 
‘“educational purpose.’’%8 
Educational purpose. 
with ‘‘educational undertaking,’’8® and will in- 


A term synonymous with 


The term is synonymous 


clude only such undertakings as are for the ‘‘pur- 


poses of education.’’2° 


“educational.” 


ment of a father’s duty toward a child) Matter of Francis, 121 App. Div. 129, 


to the effect that it is his duty to 
provide for the child’s education, 
means not merely instruction in the 
pursuits of literature, but compre- 
hends a proper attention to the moral 
and religious sentiments of the child. 
Com, v. Armstrong, 1 PaLJ 393, 394. 

75. Century D. [quot Watton v. 
Cruce, 44 Okl. 186, 191, 143 P 1152). 

[a] Incidental expenses. — “The 
word education . . . must be re- 
garded as including those expenses 
necessarily incident to one’s school- 


ing.” Simmons v. Carter, 125 Ark. 
547, 550, 189 SW 176. 
76. Century D. [quot Watton v. 


Cruce, 44 Okl. 186, 191, 143 P 1152]. 
77. Century D. [quot Watton v. 

Cruce, 44 Okl. 186, 191, 143 P 1152]. 
78. Century D. [quot Watton v. 

Cruce, 44 Okl. 186, 191, 143 P 1152]. 

79. Century D. [quot Watton v. 
Cruce, 44 Okl. 186, 191, 143 P 1152]. 

80. Century D. [quot Watton v. 
Cruce, 44 Okl. 186, 191, 148 P 1152]. 

81. See generally Education ante 
p 1014. 

“Charitable” compared see Charit- 
able 11 C. J. p 296 note 40 [a]. 

82. Watton v. Cruce, 44 Okl. 186, 
191,143: P1152 

83. Honaker v. Pocatalico Dist. 
Bd. of Education, 42 W. Va. 170, 174, 
24 SE 544, 57 AmSR 847, 32 LRA 
418. But see Marion First Nat. Bank 
v. Adams School Tp., 17 Ind. A. 375, 
46 NE 832, 833 (where it is held that 
the term does not include reading- 
circle books). See also Appliance 4 
Cc. J. p 1388 note 79 [a]. ’ 

84. Matter of Moses, 60 Misc. 637, 
641, 1 NYS 930. 

fa] A devise to found a trades 
school under the direction of the 
board of education and as a part of 
the school system, providing that all 
payments and investments of the 
fund are to be under direction of the 
board of education, is a devise to an 
educational corporation. Matter of 
Saunders, 77 Miss. 54, 137 NYS 438,440. 

b] An independent school dis- 
trict organized and existing under a 
special charter at the time of the 
adoption of a state constitution is as 
much an “educational corporation” as 
any other educational institution that 
had been incorporated under special 
charter. Howard v. Nez Perce County 
Independent School Dist. No. 1, 17 
Ida. 537. 541, 106 P 692. 

[ec] Applied to the higher branches 
for mature students.—“It is [not] 
essential to constitute an educational 
corporation that there should be fur- 
nished a regular corps of teachers 
with regular classes of students. A 
corporation which is organized for 
the purpose of supplying instruction 
to those who are willing to accept the 
facilities or opportunities supplied 
ais is organized for an educational 
purpose.” In re Matter of Mergen- 
time, 129 App. Div. 367,371, i113 NYS 948. 

{d] “Scientific and literary cor- 
porations are, quite as clearly 


132,105 NYS 643. 

{e] The American Society for the 
Prevention of Cruelty to Animals is 
not an educational, charitable, or 
benevolent corporation. Maiter of 
Daly, 79 Misc. 586, 588, 141 NYS 199. 

“Trading corporation” distinguished 
see Trading Corporation [38 Cyc 918 
note 13]. 

85. Cumberland Lodge No. 8 F. & 
A. M. v. Nashville, 127 Tenn. 248, 264, 
154 SW 1141. 

_f{a]. May include: (1) An institu- 
tion for the blind. Curtis v. Allen, 
43 Nebr. 184, 61 NW 568. (2) A gym- 
nastic association. German Gym- 
nastic Assoc. v. Louisville, 117 Ky. 
958, 80° SW 201, 65 LRA 120, 111 
AmSR 287. (3) A musical conserva- 
tory. Markham v. Southern Conser- 
vatory of Music, 130 N. C. 276, 41 
SE 531. (4) A pharmacy college. 
Louisville College of Pharmacy v. 
Louisville, 82 SW 610, 611, 26 KyL 
825. (5) A public library. Crerar v. 
Williams, 44 Ill. A, 497, 502 [aff 145 
Ill, 625, 34 NE 464, 21 LRA 454]; 
Webster,,City v. Wright County, 144 
Towa 502, 505,128 NW 193, 24 LRANS 
1205. To same effect Essex v. Brooks, 
164 Mass. 79, 41 NE 119. 

[b] Business college.—Real prop- 
erty of a private corporation organ- 
ized for the purpose of avoiding taxa- 
tion to operate a business college 
affording courses in bookkeeping, ete., 
intended solely for the profit of the 
founders and stockholders, is not real 
estate owned by an educational insti- 
tution. Parsons Business College v. 
Kalamazoo, 166 Mich. 305, 131 NW 
553, 554, 33 LRANS 921. 

86. Ward Seminary for Young 
Ladies _v. Nashville, 129 Tenn. 412, 
419, 167 SW 113. 

87. In re Sutro, 155 Cal. 727, 102 
P 920, 922. 

88. Markham v. Southern Con- 
servatory of Music, 130 N. C. 276, 41 
SE 531, 532. See also Educational 
Purpose infra text and note 89. 

[a] A musical conservatory.— 
Markham v. Southern Conservatory of 
Music, 130 N. C..276, 41 SE 531, 532. 

89. Conley v. Daughters of the Re- 
public, 106 Tex. 80, 156 SW 197, 201, 
157 SW 937. 

[a] “Educational undertaking.”’— 
“Whatever educates is within the 
meaning of ‘educational undertak- 
ing.’’? Conley v. Daughters of the 
Republic, 106 Tex. 80, 91, 156 SW 197, 
157 SW 937 (Daughters of the Re- 
public of Texas). 

90. See infra this note. 

[a] An institution for the blind is 
one for “educational purposes.” Cur- 
tis v. Allen, 43 Nebr. 184, 61 NW 568. 

[b] School building.—Peck Vv. 
Claflin, 105 Mass. 420, 423; North St. 
Louis Gymnastic Soc. v. Hudson, 85 
Mo. 32, 34. 

{c] Land used for growing crops. 
—The term “educational purposes” 
properly characterizes the use by a 
university of a tract of six acres of 


as library corporations, within the! land which is part of a larger body, 
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Educational societies. 


Educational trust. 


EFFECT. 


and divided from the residue, on 
which the main buildings of the uni- 
versity are erected and used by the 
primary departments, the remainder 
of the tract being cultivated by the 
students, who receive pay for their 
labor in board and tuition, the prod- 
ucts being consumed at the univer- 
sity, and on which it is intended, when 
funds are procured, to erect another 
large building. State v. Fiske Univ., 
87 Tenn. 233, 241, 10 SW 284. 


{ad] “Repairing and heating pur- 
poses include such ‘necessary inci- 
dental expenses’ as are embraced 


within the meaning of the terms ‘edu- 
cational purposes.’ ”’ Chicago, etc., 
R. Co. v. Peo., 163 Ill. 616, 621, 45 NE 


122. 

{e] Athletic exhibitions.—‘‘While 
athletic training, even in boxing, 
sparring or wrestling, may have some 
educational value to those trained 
therein; yet the mere entertainment 


of its members with such athletic 
exhibitions is entirely foreign to 
[educational] purposes.” State v. 


Business Men’s Athletic Club, 178 Mo. 
A. 648, 565, 168 SW 901. 

{f] “Building purposes” compared. 
—‘‘The words ‘for building purposes’ 
are special, and apply solely to the 
building of school houses and mat- 
ters incident thereto, while the words 
‘for educational purposes’ are gen- 
eral, and apply to all matters for 
which a board of directors may levy 
school taxes.’’ O’Day v. Peo., 171 Ill. 


A, 293, 297, 49 NE 504. To same 
effect Chicago, etc., R. Co. v. Peo., 
163 Ill. 616, 621, 45 NE 122. See also 
Peck v. Claflin, 105 Mass. 420, 423 


(where it was held that the land con- 
veyed in a deed in trust for the main- 
tenance of a building for the purpose 
of education might be used as the 
site for a district school). 

fe] “Religious purposes” com- 
pared.—'‘'There is a close connection 
Lo between religion and education 
as auxiliary to one another. It is 
well known that much of our Sun- 
day school teaching, thought it may 
be auxiliary to religion, is not purely 
religious. Buildings for religious 
worship or parts of them are fre- 
quently permitted to be used on week 
days for literary or scientific lec- 
tures, or for industrial instruction. 
. . . A building for religious pur- 
poses may be used for educational 
purposes, without any forfeiture of 
its exemption, so long as the use is 
merely incidental or occasional, or, 
if habitual, so long as it is purely 
permissive and voluntary, and is so 
* managed as not to interfere with the 
uses of the building for religious wor- 
ship, there being no alienation of the 
building or any part of it to the edu- 
cational uses, as there would be if it 
were leased for such uses and thus 
secularized, if the word may be per- 
mitted.” St. Mary’s Church v. Tripp, 
he TR TONY a Ds 
State v. McCaw, 77 S. C. 351, 
58 SE 145. 

[a] Historical society.—In re De 
Peyster, 210 N. Y. 216, 221, 104 NE 
714. 

92. Peo. v. New York City Bd. of 
Education, 86 App. Div. 537, 88 NYS 
803 [construing Greater N. Y. Chart. 
§§ 1103, 1117]; Peo. v. White, 64 App. 
Div. 390, 392, 72 NYS 91. 

fa] Officers included. — Peo. v. 
White, 64 App. Div. 390, 72 NYS 91, 
93 [cit Peo. v. Board of Education, 86 


The term applies to insti- 
tutions of learning and not to school distriets.®* 
Educational staff. Teaching staff.®? 

The term embraces all trusts 
for the founding, endowing, and supporting schools 
for the advancement of all useful branches of learn- 
ing which are not strictly private.®* 

[$ 1] A. As a Noun. 
quence produced ;% a result *° or conclusion,®® which 
follows a given act;®? a result that follows after a 
thing previously spoken of is completed.°® 


EDUCATIONAL—EFFECT 


Phrases: 


“‘beneficial 
A conse- 


App. Div. 537, 539, 83 NYS 803]. 

93. Richards v. Wilson, 185 Ind. 
335, 112 NE 780, 794. 

94. Peo. v. New York Mar. Ct., 3 
AbbPr (N. Y.) 309, 320. 

[a] Exact copy not implied.— 
Where an indictment alleged that the 
oath on which perjury was assigned 
was “not substantial and to the ef- 
fect, to wit,’’ an exact recital was not 
necessary, the word “effect” not re- 
quiring an exact copy. Peo. v. War- 
ner, 5 Wend. (N. Y.) 271, 273. - 
“Full faith and credit’? com- 


{b] 
 pebenarmets v. Green, 17 Mass. 515, 
95. Beeler v. Peo., 58 Colo. 451, 


146 P 762, 765; Moench v. Young, 16 
Daly 143, 144, 9 NYS 637. 

{a] As “beneficial effect.”—Where 
specifications of a patent state that 
so high a temperature is not abso- 
lutely necessary to produce a “‘bene- 
ficial effect,’ and then adds that, as 
the “effect” does not depend on the 
nature of the material, other metals 
than iron may be used, the word “ef- 
fect” is equivalent to “beneficial ef- 
fect.”’ Neilson v. Harford, 8 M. & 
W. 806, 825, 151 Reprint 126. 

96. Beeler v. Peo., 58 Colo. 451, 
146 P 762, 765. 

97. Roberts v. Donnell, 31 N. Y. 
446, 449. 

fa] Cause and_ effect.—‘‘Sound 
philosophy attributes effects to their 
approximate causes.” Dis. op. Os- 
born v. U. S. Bank, 9 Wheat. (U. S.) 
738, 890, 6 L. ed. 204. See also Shuey 
Ve Ure AS We (Ss. Moh On rom bane. 
697 (“The consequence of a man’s 
acts are not his acts. Between the 
consequence and the disclosure that 
lead to it there may be ... . inter- 
mediots agencies’); and Cause 11 C. 

. p 36. 

98. Peo. v. New York Mar. Ct., 3 
AbbPr (N. Y.) 309, 320: 

99. Jessen v. Donahue, 4 Nebr. 
(Unoff.) 838, 96 NW 639, 640. See 
Evidence [23 Cyc 753]. 

1. Hill v. Nichols, 50 Ala. 336, 339. 
See also Evidence. 


2. State v. Johnson, 26 Iowa 407, 
413, 96 AmD 158 (in forgery indict- 
ment). - 

3. Beeler v. Peo., 58 Colo. 451, 146 


P625 
jury). 

4. Wesseles v. The Aline, 25 Fed. 
562, 568, 23 Blatchf. 335 (a bill of 
lading exempting a carrier from lia- 
bility from loss resulting from the 
“effect of climate’? means the effect 
of climate in the passage of the ves- 
sel, and not damages caused by ex- 
posure in the unloading thereof. But 
see Vipond v. Furness, 35 DomLR 
278, 54 CanCrCas 521 [aff 25 Que. K. 
B. 325, 31 DomLR 635] (where it was 
held that a stipulation in an Wnglish 
bill of lading against liability for 
damage from the “effects of climate,” 
or from negligence, include damage 
from freezing while discharging cargo 
at an intermediate port). 

5. Isitt v. Railway Pass. Assur. 
Co.,.22 Q. B. D. 504. 

6. Peo. v. Central Pac. R. Co., 105 
Cal. 576, 595, 38 P 905 (construing a 
term as used in a statute providing 
that “every tax has the effect of a 
judgment against the person”). 

64%. Neilson vy. Harford, 8 M. & W. 
806, 825, 151 Reprint 126. 

7. See Civil 11 C. J. p 793 note 8. 

8. Reg. v. Harwich, 1 E. & B. 617, 
618, 72 HCL 617, 118 Reprint 569 


765 (of facts on minds of 


In the law of evidence, the term is used as synony- 
mous with ‘‘weight,’’ 9° but is to be distinguished 
from ‘‘burden of proof.’’ + 
‘“‘Hffect and purport, 
‘‘effect and significance.’’? ‘‘effect of climate,’’* 
‘‘effect of injury,’’® ‘‘effect of a judgment,’’® also 
effect,?’6* 
effect,’?® ‘‘prosecute with effect,’’?® ‘‘tenor and 
effect,’’1° ‘‘to that effect.’’41 

[§ 2] B. As a Verb. To accomplish;?? to 
achieve ;!% to bring to an issue of full success.14 


following,’’ ? 


‘‘eivil effects,’’? ‘‘like 


{notice to “like effect’’). 
State v. Yount, 186 Mo. A. 258, 


9. 
263, 172 SW 431; Perreau _v. Bevan, 


5 B. & C. 284, 300, 11 BCL 464, 108 
Reprint 106 (“with success’). See 
also Appeal and Error § 1136. 

10. Peo. v. Warner, 5 Wend. (N. 


Y.) 271, 273 (‘The word ‘tenor’ has 
a technical meaning and requires an 
exact copy; and the defendant’s 
counsel infers that, because effect is 
often used with it, a like meaning is 
to be put on that word. This infer- 
ence does not strike me as conclusive 
or correct. Because tenor and effect 
require an exact copy, it is not to be 
inferred that substance and effect re- 
quire as much, The ordinary meaning 
of the word ‘effect,’ as well as ju- 
dicial decisions thereon, refute the in- 
terpretation which the defendant’s 
counsel has given to it. Where an 
instrument was alleged to be ‘to the 
effect following,’ a literal copy was 
not required. Archb. Crim. Pl. 68. 
Even the words ‘in manner and form 
following’ do not require a perfect. 
copy. Rex v. May, 1 Dougl. 193, 99 
Reprint 127; Rex v. Sheppard, 1 Leach 
C. C. 265. It is expressly said in Rex 
v. Bear, 2 Salk. 417, 91 Reprint 363, 
that the words ad effectum sequentem 
were loose and useless when joined 
to juxta tenorem. To my apprehen- 
sion, the substance and effect of an 
instrument in writing cannot, either 
in common parlance or legal import, 
be understood to mean an exact copy 
of it’). See also Tenor [38 Cyc 182]. 

11. Drew v. Smith, 38 Cal. 325, 327; 
Trumbull v. Trumbull, 149 Mass. 200, 
21 NE 366, 367, 4 LRA 117; In re 
Wiley, 187 Pa. 82, 40 A 980, 981, 67 
AmSR 569. 

12. Standard D. [quot U.S. v. Mes- 
call, 164 Fed. 587, 588]. 

{a] “Effect a preference” and 
“operate as a preference’ in bank- 
ruptcy proceedings amount to the 
same thing. Ogden v. Reddish, 200 
Fed. 977, 979. To same effect Roe v. 
Massey Mfg. Co., 8 Man. 126; Ste- 
phens v. McArthur, 6 Man. 496 [app 
allowed on other grounds 19 Can. S. 
Pe ae Tucker v. Young, 26 Ont. A. 

13. Standard D. [quot U. S. v. Mes- 
call, 164 Fed. 587, 588]. 

14. Standard D. [quot U.S. v. Mes- 
call, 164 Fed. 587, 588]. 

{a] The term implies the power to 
produce consequences or results. Cen- 
tury D. [cit East Rochester Fire 
Dept. v. Kacanagh, 79 Mise, 295, 140 
NYS 871]. 

[b] Applicable to future events.— 
An insurance policy providing for 
notice of any other insurance effected 
on such property relates not only to 
other insurance effected prior to the 
execution of the policy, but to in- 
surance obtained thereafter. Warwick 
v. Monmouth County Mut. F. Ins. Co., 
44 N. J. L. 83, 85, 48 AmR 343. See 
also U. S. v. Mescall, 164 Wed. 587, 588 
(where it was held that the phrase 
“effects, or aids in effecting,” an 
illegal entry of imports includes aid 
In carrying out the fraud, rendered 
either after or before entry at the 
custom house). 

{c] Be in force.—Where a_ policy 
of life insurance and the application 
on which it was issued provided that 
it should not “take effect or be in 
force” until delivered to the appli- 
cant in person during his lifetime 
and while in good health, it was held 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


aN 


Effect death. To take life;!5 to kill;1® or to de- 


prive of life.17 


Effected, in the past tense, completed;'* con- 
summated ;!° enforced ;2° carried to completion.+ 
EFFECTIVE. Producing or adapted to produce 


its proper result.?? 


EFFECT—EFFECTS 
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its broadest sense it is defined to be property or 


worldly substance;2® whatever can be termed of 


value.?? 


As thus used, it denotes property in a 
more extensive sense than goods.?8 Indeed the word 
may be used to embrace every kind of property, real 


and personal, including things in action,?° land, 


EFFECTO. In Spanish law, effect, conse- | tenements, ete.;°° and everything which is subject’ 
quence.?® to the laws of property and ownership, whether 
EFFECTS.24 The word is a very general term | real or _personal.** Primarily, however, it 
and is used to denote whatever a man has that can | includes only personal estate, goods, movables, 
effect, produce, or bring forth money by sale.2° In | and chattel property,** all kinds of personal 
that the expression “in force’ and] verse possession in the sense in] 343, 346, 33 LRANS 632, AnnCas 


“shall not take effect” merely in- 
tended to distinguish between policies 
which have not been delivered and 
those which have been delivered. 
Austin v. Mutual Reserve Fund Life 
Assoc., 132 Fed. 555, 559 [aff 142 Fed. 
398, 78 CCA 498, 6 LRANS 1064]. See 
also Maize v. State, 4 Ind. 342, 348 
(“The words ‘take effect’, ‘be in force’, 
*eo into operation,’ ete., have been 
used interchangeably ever since the 
organization of the state’’). 

15. Walcher v. Terr., 18 Okl. 528, 
90 P 887, 888. 

16. Walcher v. Terr., 18 Okl. 528, 
90 P 887, 888. 

ave aces v. Terr., 18 Okl. 528, 


North Pelham, 61 
630. 


“Affected” distinguished. — 
Commercial Travelers’ Mut. Acc. 
Assoc. of America v. Fulton, 79 Fed. 
423, 426. 

19. Brown v. U. S., 143 Fed. 60, 64, 
74 CCA 214, 

[a] As procured. — An agent’s 
commission for effecting a sale or 
trade of property is not shown to have 
been earned until a contract of sale 
or trade binding on the property 
owners is proved as having been en- 
tered into through procurement of 
his agent. Jacobson v. Rotzien, 111 
Minn. 527, 127 NW 419, 420, 856. 

[b] “Consummated” compared.— 
(1) A contract providing that one of 
several joint owners of land should 
have a commission on sales which 
he “effected” means sales of which he 
was the procuring cause, and did not 
require a sale in the sense of a bind- 
ing consummated agreement, or in the 
sense of an executed conveyance, as 
he could not complete a sale without 
the concurrence of the others. Mc- 
Creery v. Green, 38 Mich. 172, 184. 
(2) The word “effected’’ although 
used ordinarily in the meaning of 
consummated or carried to comple- 
tion, as used in Rev. St. § 5480, pro- 
viding for the punishment of any per- 
son devising a scheme to defraud ‘‘to 
be effected by either opening or in- 
tending to open correspondence or 
communicate with any person... by 
means of the post office department 
of the United States,” means merely 
that there is an intent to use the 
mails as a channel of communication 
in carrying out the scheme or arti- 
fice—that is to say, the use of the 
mails is a means, although not the 
sole means, of carrying out such 
scheme. Brown v. U. S., 143 Fed. 60, 
64, 74 CCA 214. 

20. Staber v. Collins, 124 Iowa 543, 
545,100 NW 527; Nickelson v. Negley, 
71 Iowa 546, 547, 32 NW 487 (con- 
struing the term as used in a statute 
providing that a landlord’s lien on 
crops may be effected by the com- 
mencement of an action within a 
prescribed period, in which the land- 


Phipps v. 
App. Div. 442, 445, 


lord shall be entitled to a writ of 
attachment). 

21. Brown v. U. S., 143 Fed. 60, 
64, 74 CCA 214, 
* g2. Standard D. 

fa] Effective height.—The term as 


applied to a milldam is the height at 
which the dam in good condition will 
flood land, unaffected by changes in 
seasons or the occasional leakase of 
the dam. Carr v. Piscataquis Woolen 
Co., 110 Me. 184, 85 A 497, 498. 

[b] Effective possession. — The 
term is synonymous with “virtual 
possession” and constitutes an ad- 


which that term is used in the law. 
Lieberman v. Clark, 114 Tenn. 117, 
85 SW 258, 264, 69 LRA 732. See 
generally Adverse Possession § 6 et 


seq. 

{e] “Effective size.”—“‘Sand of ef- 
fective size,” as the term is used in 
connection with filtration plant, 
means sand containing ten per cent 
by weight that is finer in grain than 
the diameter sought to be secured. 
Harrisburg v. New York Continental 
Jewell Filtration Co., 217 Fed. 366, 
368, 1838 CCA 282. 

23. Escriche Diccionario... See Hf- 
fect ante P 1016. 

24. See Landlord and Tenant [24 
Cyc 1255 note 80]; Wills [40 Cyc 1541 
note 42]; and generally Property [32 
Cyc 639]. 

Claims and effects see Claim 11 C. 
J. p 821, 822 note 38. 

Effects and credits as including 
ei see Credit 15 C. J. p 1348 note 
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Goods and effects see Goods [20 Cyc 
1268 note 92]. 

Goods, effects, or credits see Goods 
[20 Cyc 1263 note 92]. 

Household effects see Household 
Goods [21 Cye 1115]. 

Personal effects see Personal Ef- 
fects [30 Cyc 1531]. 

25. Adams v. Akerlund, 168 Ill. 
632, 637, 48 NB 454. 

{a] French “biens.”—Randolph v. 
Kraft, 128 La. 7438, 55 S 340, 342. 

26. Bouvier L. D. [quot Adams v. 
Akerlund, 168 Ill. 632, 637, 48 NE 454; 
Chicago Union Nat. Bank v. Byram, 
131 Ill. 92, 100, 22 NE 842; Illinois 
Anglo-American Storage Battery Co. 
v. Long, 41 Ill. A. 333, 335]; Andrews 
v. Applegate, 223 Ill. 535, 537, 79 NE 
176, 12 -LRANS 661, 7 AnnCas 126; 
Page v. Foust, 89 N. C. 447, 449. 

27. Hogan v. Jackson, Cowp. 299, 
304, 98 Reprint 1096 [quot The Al- 
pena, 7 “Fed. 361, 362] (per Lord 
Mansfield). 

28. Bouvier L. D. [quot Adams v. 
Akerlund, 168 Ill. 682, 637, 48 NE 
454; Union Nat. Bank v. Byram, 131 
Til. 92, 100, 22 NE 842; Illinois Anglo- 
American Storage Battery Co. v. 
Mone a Te tan S33. ye8oo ll. 

29. Bouvier L. D. [quot Adams v. 
Akerlund, 168 Ill. 632, 637, 48 NE 454; 
State v. Barnett, 192 Mo. A. 36, 180 
SW 460]. 

[a] Chose in action. —(1) The 
term may include choses in action. 
Dowdel v. Hamm, 2 Watts. (Pa.) 61, 
65. See also Property [32 Cyc 669]. 
(2) But choses in action are not, in 
the hands of an assignee thereof, 
goods, “effects,” or credits of the as- 
signor, so as to be liable to trustee 


process. Lupton v. Cutter, 8 Pick. 
(Mass.) 298, 300. 
[b] As offset.—‘EMffects,” as used 


in a notice or statement of the de- 
mand for a mechanic’s lien for a cer- 
tain sum over and above all credits 
and “effects,” is substantially the 
same as “offsets,” as used in a statute 
requiring the notice or statement to 
state the sum claimed over and above 
all credits and offsets. Merchant v. 
Uiviee oie 2eWeshe Dse433) 7 P9035 


30. Vawter v. Griffin, 40 Ind. 5938, 
601; State v. Newell, 1 Mo. 248, 249. 

[a] ‘Real property included. — 
Adams v. Akerlund, 168 Jll. 6382, 637, 
48 NE 454; Ruckle v. Grafflin, 86 Md. 
627, 39 A 624; Horton v. Garrison 
Tore Civ eeAcnale 20S Willan Via: 
In re Stixrud, 58 Wash. 339, 109 P 


1912A 850; Doe v. Morgan, 6 B. & C. 
512, 518, 18 ECL. 235, i108 Reprint 540; 
Phillips v. Beal, 25 Beav. 25, 53 Re- 
print 545; Hogan v. Jackson, 1 Cowp. 
299, 98 Reprint 1096; Den vy. Trout, 
15 Hast 394, 104 Reprint 893; Doe v. 
Lainchbury, 11 East 290, 103 Reprint 
1015; Doe v. White, 1 East 33, 102 
Reprint 13. 

_ Lb] Fixtures are within the mean- 
ing of the term. State v. Harvey, 141 
Mo. 343, 42 SW 938, 939; In re Reimer, 
159 Pa. 212, 28 A 186, 187; Dowdel 
v. Hamm, 2 Watts (Pa.) 61, 65; Pitt v. 
Shew, 4B. & Ald. 296, 6 ECL 453, 106 
Reprint 913. See generally Fixtures 
[19 Cye 1033]. 

31. State v. Newell, 1 Mo. 248, 
249; Minor v. Gurley, 39 Misc. 662, 
663, 80 NYS 596. 

[a] A deed may be embraced in 
the meaning of the term. Owen v. 
New York, ete., Land Co., 11 Tex. Civ. 
A. 284, 32 SW 189, 190, 1057. 

[b] Good will-—Where by the 
terms of a partnership at the expira- 
tion thereof an account was to be 
taken, and a valuation made, of all 
the “property and effects,’ with the 
value of the respective shares there- 
in, such property and effects to be- 
come the absolute property of one 
partner, upon payment of the debts 
and of the other partner’s share in 
such property and effects, it was held 
that the good will of the business was 
an asset of the copartnership, and 
as such must be valued as part of the 
property and effects. Reynolds v. 
Bullock, 47 L.. J. Ch. 773. To same 
effect Steuart v. Gladstone, 10 Ch. 
D. 626; Hall v. Barrows, 4 De G. J. 
& S. 150, 69 EngCh 116, 46 Reprint 
pias Rolt v. Bulmer, [1878] W. N. 


42 Andrews v. Applegate, 223 Ill. 
535, 537, 79 NE 176, 12 LRANS 661, 
7 AnnCas 126 [cit Century D.; Stand- 
ard D.; Webster Int. D.] 

[a] Chattels compared.—The term 
“effects” is not as extensive as that 
of “chattels.” State v. Harvey, 141 
Mo. 3438, 42 SW 938, 439. 

{b] A carriage in use abroad for a 
year by its owner, who brought it into 
the United States for his own use, 
was held household effects and free 
from duty. Arthur v. Morgan, 112 
U. S. 495, 499, 5 SCt 241, 28 L. ed. 825. 

[ec] Give stock.—McClung v. Wat- 
son, (Tex. Civ. A.) 165 SW 532, 535. 

[d] Horse or mule.—Cross v. Wil- 
kins, 43 N. H. 332, 336; Com. v. Selt- 
zer, 2 Woodw. (Pa.) 23, 24. 

[e] A master’s effects will include 
nautical instruments, the chronome- 
ter, the clothes, books, furniture, ete. 
Duff v. Mackenzie, 3 C. B. N. S. 16, 
28, 91 ECL 16, 140 Reprint 643. 
see Ship.—The Alpena, 7 Fed. 361, 


[gs] A_ ship at sea—Welsh v. 
Parish; 119. Se iG, t201b6: 

{h] Debt.—Ide v. Harwood, 30 
Minn. 191, 195, 14 NW 884; Minor v. 
Gurley, 39 Misc. 662, 663, 80 NYS 596. 
See generally Debt 17 C. J. p 1361. 

fi] Any written evidence of in- 
debtedness.—Ide v. Harwood, 30 Minn. 
191, 195, 14 NW 884. 

{j] Bill of exchang'e.—Ide v. Har- 
wood, 30 Minn. 191, 195, 14 NW 884; 
State v. Newell, 1 Mo. 248, 249. 

[k] Contract for payment of 
money.—Ide v. Harwood, 380 Minn. 
191, 195, 14 NW 884. 

[1] Certificate of deposit.—Ide v. 
oo: 380 Minn, 191, 195, 14 NW 


1018: [19 Cr I. 

estate;*> and not real estate;%* 
not its correct meaning where a 
intention appears from the 


instrument in which the 


articles specified.*® 
* EFFECTUAL. Adequate;%? 
tive ;°° efficient.*° 


terms of the 
word occurs.*> It 
is often confined to property ejusdem generis to 


capable ;°8 


EFFECTS—EFFICiENT 


but this is 
contrary 


effect ;42 with complete effect;4* to a successful 
event ; 44 so as to produce or secure the end de- 
sired ; 45 thoroughly.*® 
EFFECTUS SEQUITUR CAUSAM.*7 
EFFICIENCY. The power that accomplishes a 


desired or designed work.*® 


effect- EFFICIENT. 


EFFECTUALLY. In an effectual manner ;*1 with 


{m] Exchequer bills.—A prisoner } 
was _ tried and convicted for em- 
bezzling certain effects belonging to 
the governor and company of the 
Bank of England, such effects consist- 
ing of certain papers, partly printed 
and partly written, purporting to be 
bills, commonly called exchequer bills. 
It was admitted on the part of the 
prosecution that these bills were not 
valid and legal exchequer bills, hav- 
ing been signed with the name of 
Lord Grenville, the auditor of the ex- 
chequer, by a person not legally au- 
thorized to sign for him, but that 
they had been issued as good and 
valid bills, and the governor and com- 
pany of the bank had bought them 
and paid for themas such. Judgment 
was respited on an objection that the 
papers in question were not effects 
within the statute of 15 Geo. II ¢ 13, 
which provides “that if any officer or 
servant of the said Company, being 
intrusted with any note, bill, 


or any security, money, or other 
effects, belonging to the said Com- 
pany, Orahayvine any cbill” . 7. 20or 


any security or effects of any other 
person, or persons, lodged or deposited 
with the said Company, or with him 
as an officer or servant of the said 
Company, shall secrete, embezzle, or 
run away with any such note, bill 
-.. Security, money, or effects... 
every Officer or servant so offending 

-_ Shall,” etc. The case was ar- 
gued before the judges in the ex- 
chequer chamber, and the conviction 
was sustained, Lord Alvanley saying: 
“The more important question was, 
whether on the true construction of 
the 15 Geo. 2, the bills or papers 
stated do in point of law fall within 
the words ‘effects or securities’ 
meant to be described in the act of 
parliament. On this point the Judges 
have not been unanimous, but a ma- 
jority of them are of opinion that 
they are effects or securities within 
the true meaning of the act.” Rex 
Va Aslett.a1 (Bo °& Po No Ro 1, 10; 127 
Reprint 356. 

{n] Insurance policy.—In re Jen- 
kins, 157 N. C. 429, 72 SE 1072, 1073, 
37 LRANS 842. 

{o] Promissory note.—Ide v. Har- 
wood, 30 Minn. 191, 195, 14 NW 884. 

[p] Money and securities.—In re 
State Treasurer’s Settlement, 51 Nebr. 
116, 70 NW 532, 539, 36 LRA 746; In 
re Reimer, 159 Pa. 212, 28 A 186, 
187; Gregory v. Christie, 3 Dougl. 419, 
26 ECL 274; 99 Reprint 727. 

{q] Legacy.—Cummings v. Gar- 
vin, 65 Me. 301, 302. 

{r] Shares of stock.—Union Nat. 
Bank v. Byram, 131 Ill. 92, 22 NE 842; 
Illinois Anglo-American Storage Bat- 
tery Co. v. Long, 41 Ill. A. 333, 335. 

[s] After-acquired property.—A 
will giving all the remainder of tes- 
tatrix’s “effects” to a person desig- 
nated should be construed to include 
estate acquired in fee by the testatrix 
after publication of the will. Ruckle 
v. Grafflin, 86 Md. 627, 39 A 624. 

33. Planters’ Bank v. Sharp, 6 
How. (U. S.) 301, 321, 12 L. ed. 447. 

fa] An execution in the hands of 
a sheriff for service is not “goods, 
effects, or credits” of the execution 
creditor, within the meaning of the 
statute empowering a creditor to at- 
tach the goods, effects, and credits of 
his debtor in the hands of a third 
person, where they may be found, 
and who for this purpose is consid- 


ered as a trustee of defen ant. Sharp 
v. Clark, 2 Mass. 91, 93. 
34. Adams v. Akerlund, 168 Ill. 


632, 636, 48 NE 454. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number, 


{a] Real property excluded.— 
Meier v. Lee, 106 Iowa 303, 76 NW 
MUZE Lor Vandersrift’s App. 83 Pa. 
126, 129; West v. Franklin F. Ins, 
Cow2 PaLJR 70, 3) Pals 299,301; 
Read v. Allen, 56 Tex. 182, 194; De 
Vordova v. Knowles, 37 Tex. 19, 20; 
Hunter v. Case, 20 vt. TOS; LON's Galla- 
ger v. McKeague, 125 Wis. 116, 103 
NW 2338, 234, 110 AmMSR 821; Keyes v. 
Milwaukee, ete., Co., 25 Wis. 691, 693; 
Relaney v. Relaney, Di Riv2tCne L385 
Doe v. Hurrell, 5 B. & Ald. 18,7 ECL 
18, 106 Reprint 1100; Doe v. Morgan, 
6B: & C 512, 518, 43 ECL 235, 108 
Reprint 540; Cross v. Wilks, 35 Beav. 
562, 55 Reprint 1014; Doe v. Lang- 
lands, 14 Hast 370, 104 Reprint 644; 
Camfield v. Gilbert, 3 Hast 516, 102 
Reprint 694; Doe v. Dring, 2 M. & 
S. 448, 105 Reprint 447; Doe v. Harles, 
15 M. & W. 450, 153 Reprint 926; 
Henderson v. Farbridge, 1 Russ. 479, 
46 EngCh 426, 38 Reprint 185; Parker 
v. Marchant, 1 Y. & Coll. 290, 300, 20 
EngCh 290, 62 Reprint 893. 

[b] Leasehold excluded. — (1) 
“Goods and effects,’ within the mean- 
ing of the act of June 13, 1836, relat- 
ing to the service of foreign attach- 
ments on the goods and effects of the 
debtor, cannot be construed to in- 
clude leaseholds of lands and build- 
ings on leaseholds. The meaning of 
the words is free from all ambiguity 
or doubt, whether used in the popu- 
lar, lexicographical, or legal sense. 
Vanderegrift’s App., 83 Pa. 126, 129. 
(2) The term as used in Code § 3069 
et seq, giving a landlord a lien on 
the tenant’s goods, furniture and 
“effects,’’ does not include a leasehold. 
Birmingham First Nat. Bank v. Con- 
solidated Electric Light Co., 97 Ala. 
per 120 aere2e 

5. Adams v. Akerlund, 168 Ill. 
633, 636, 48 NE 454. 


[a] Draft separa EER 
epee en 55 Tex. Civ. A. 50, 11s sw 
12, 816. 


{b] Negotiable paper is not such 
property, money, or “effects” as the 
statute contemplates in describing 
what species of property may be made 
the subject of garnishment. Hubbard 
v. Williams, 1 Minn. 54, 55, 55 AmD 
66. To same effect Moore v. Pillow, 
3 Humphr. (Tenn.) 448, 449. 

36. Ennis v. Smith, 14 How. (U. 
S.) 400, 420, 14 L. ed. 472; Birming- 
ham First Nat. Bank v. Consolidated 
Electric Light Co., 97 Ala. 465, 12 
S 71, 72; McKleroy v. Cantey, 95 
Ala. 295, 11 S 258, 259. 

[a] Thus (1) a devise of all the 
testator’s “household furniture and 
effects” applies to articles of the same 
kind—that is, household furniture— 
and not to personalty generally. 
Rawlings v. Jennings, 13 Ves. Jr. 38, 
44, 33 Reprint 209. (2). Bute in va 
mortgage of real estate used for a 
sugar refinery, “and also all the ma- 
chinery and effects in the said sugar 
refinery,” the word “effects” was not 
cut down on account of its connec- 
tion with the preceding word ‘‘ma- 
chinery,” under the rule that where 
general words follow a _ particular 
one they are to be used ejusdem gen- 
eris, but included all personal prop- 
erty. Thurber v. Minturn, 62 HowPr 
GN ayia) eee 8: 

‘ 37. Webster’s Int. D. [quot State 
v. McKinnon, 158 Iowa 619, 627, 138 
NW 523]. 

{a] “Effectual attachment.’—The 
term is used in contradistinction to 
“nominal attachment,’ and refers to 
the method of service of a summons. 
Peabody v. Hamilton, 106 Mass. 217, 


That which eauses an eftfect.4? 


The term is sometimes used as the equivalent of 


222. See also Attachment § 424 et 


eq. 

{b] “Effectual in law.”—As ap- 
plied to a by-law of a corporation the 
term means “that it never had any 
force or effect, or any validity what- 
ever, and that nothing done under it 
can be justified by it.’”” Re Henderson, 
29 Ont. 669, 672. 

{c] “Bffectual resistance.’—“‘The 
word ‘resistance’ could perhaps be 
more readily understood by a juror 
than the word ‘effectual.’ Surely no 
aid to an understanding of the word 
‘resistance’ could be given by an at- 
tempted definition thereof. ... The 
term ‘effectual’ is used in the statute 
as a word of emphasis. ‘Effectual re- 
sistance’ is something more than mere 
resistance. The implication of the 
statute is that the normal, virtuous 
woman is capable of ‘effectual re- 
sistance’ against assault upon her 
virtue.” State v. McKinnon, 158 
Iowa 619, 627, 1388 NW 5238. See also 
Rape [33 Cyc 1427]. 

38. Websters Int. D. [quot State 
v. McKinnon, 158 Iowa 619, 627, 138 
NW 523]. 

39. Websters Int. D. [quot State 
v. McKinnon, 158 Iowa 619, 627, 138 
NW. 523]. 

40. Websters Int. D. [quot State 
v. McKinnon, 158 Iowa 619, 627, 138 
NW 523]. See also Effect ante p 1016; 


41. Lewis v. Brennan, 141 Iowa 
585, 589, 120 NW 332, 117 NW 279. 

[al “Effectually close.”—Lewis We 
Brennan, 141 Iowa 585, 589, 120 NW 
3325 LL Ta INIW: 2:09 

{b] “Effectually preventing.”’—The 
term as used in a statute relating to 
traps used in salmon fishing is not to 
be construed as meaning ‘“‘substan- 
tially and practically’? but according 
to their natural and accepted mean- 
ings. State v. Cherry Point Fish Co., 
72 Wash. 420, 425, 130 P 499. 
sone Hughes v. Boyle, 5 Ont. 395, 

{a] “Tllustration.”—A bond given 
in the county court to obtain a stay 
of proceedings, pending an appeal to 
the supreme court, was conditioned 
effectually to prosecute the appeal and 
to respond the judgment to be finally 
given. It was held that the words 
“effectually prosecute” were synony- 
mous with “prosecute with effect,” 
and that the appeal having been dis- 
missed with costs, the condition had 
not been performed. McSweeney v. 
Reeves, 28 N. S. 422. To same effect 
Hughes v. Boyle, 5 Gres 395y 2008 
V,elsh v. O’Brien, 28 U. GC. Q. B. 4053 
Johnson yv. Parke, IPP NB CO, Gh. 12) 17/9 
International Bridge Co. v. Canada 
Southern R. Co., 9 Ont. Pr. 250. See 
also wffect ante p 1016 note 9. 

43. Lewis v. Brennan, 141 Iowa 
585, 589, 120 NW 332, 117 NW 279. 

44, Hughes. v. Boyle, 5 Ont. 395, 


39 iy 
wis v. Brennan, 141 Towa 
585° 589, 130 NW 332, 117 NW 279. 
46. Lewis Vv. Brennan, 141 Iowa 
585, 589, 120 NW 332, 117 NW 279. 
47, A maxim meaning ‘The effect 
follows the cause.” Morgan Leg. 


‘Effectually post this page. 


Max. 
48. Standard D. 
[a] “ ‘Lamps of the same efficiency 


as the present service,’ does not mean . 


the same number of lamps then in 
use, but lamps of the same lightgiv- 
ing capacity.” Pensacola Gas Co. Va 
Pensacola Provisional Municipality, 
33 Fla. 322, 341, 14 S 826. 

49. Fox v. Barekman, LoS bag, 
572, 99 NE 989, il 


“¢eompetent,’’5° and is practically synonymous with 


*“sufficient,’ 751 


Efficient cause. The ‘‘working 


cause which produces effects or results ;°? that cause 


which produces effects or results.°4 
Efficient machinery. 


it was made.54 
chinery.®> 


EFFORT. An exertion of strength;®** strenu- 
ous endeavors;*’ laborious attempts;°® struggle di- 
rected’to the accomplishment of an object ;°9 exer- 
tion, as an attempt to scale a wall.®° 

E. G. An abbreviation of exempl gratia mean- 
ing~‘‘for the sake of an example.’’ 

EGG COAL. A size of anthracite coal.® 

EGGS OF BIRDS. A statutory phrase which 
s of the domesti- 


has been held not to include egg 
cated duck.® 
EGRESS. <A term used 


50. Norfolk, etc., R. Co. v. Ampey, 
93 Va. 108, 136, 25 SE 226. 

[a] Applied to a medical practi- 
tioner.—Schiller v. Canada ea 
Bae" Coal, etc., Syndicate, 1 Terr. L. 

“Competent” compared see Com- 
petent 12 C. J. p 233 note 74 [a]. 

51. Fox v. Barekman, 178 Ind. 572, 
99M INES 1939) 991: 

[a] Thus, where a statute _ pro- 
vides that motor vehicies shall be 
equipped with ‘a good and efficient” 
brake, an instruction that ‘a good 
and sufficient” brake must be supplied 
is not improper. Fox v. Barekman, 
178 Ind. 572, 99 NE 989, 991. 

[b] Efficient preparation of case. 
—Day v. Day, 71 Kan. 385, 80 P 
974, 975, 6 ecan 169 (in ‘divorce 
suit). 

{c] The words “proper,” “prop- 
erly,” and “efficient” are not necessar- 
ily relative terms, but may be definite 
and specific when used in connection 
with a definite subject matter, as, for 
example, the “proper” county, used in 
connection with other statutes as to 
the county in which a suit is brought, 
where a specific statute fixes the prop- 
er county. State v. Louisville, etc., 
13ts Kee aliyiy( at ove a 96 NE 340, 343, 
AnnCas1914D 1284 

52. Pullman Palace Car Co. v. 
Laack, 143 Ill. 242, 262; 32 NE 285, 
18 LRA 215 [eit Webster D., and dis- 
tinguishing the term from “Sroximate 
cause,” and quot McRae v. Hill, 126 
Til. A. 349, 353]. See also Strayer v. 
Hitchcock, 5 Sask. L. 302, 307, 7 
DomLR 689, 22 WestLR 469 (in or- 
der to entitle a real estate agent to 
commission, he must have been the 
“efficient cause” of the sale, and it is 
not enough that there was ‘an intro- 
duction and that such introduction 
was a causa sine qua non). 

{a] “First cause,” “initial cause,” 
“efficient cause,” ’and “proximate 
cause” all mean the same thing in 
the law of negligence. They mean 
the cause acting first and immediately 
producing the injury, or setting other 
causes in motion, all constituting a 
natural and continuous chain of 
events each having a close causal 
connection with its immediate pre- 


decessor. Winchel v. Goodyear, 126 
Wis. 271, 105 NW 824, 827. See also 
Negligence [29 Cyc 489]. 


[b] “Procuring cause’ compared. 
—The “differences between the mean- 
ings of the phrases ‘procuring cause’ 
and ‘efficient cause’ [are suppositi- 
ous only}. As applied to the efforts 
of a broker in the sale of property of 
his customer, the phrases have sub- 
stantially, if not quite, the same 
meaning. But admitting a shade of 
difference, it would be too much of a 
refinement to hold that a broker can 
not recover commissions where he is 
only the ‘procuring cause’ of the sale, 
but can so recover where he is the 
‘efficient cause’”. Bagley v Foley, 


Such machinery as is ca- 
pable of well producing the effect intended to be 
secured by the use of it for the purpose for which 
It need not, however, be new ma- 


EFFICIENT—EITHER 


[19 C: F.]) 1019 


‘faccess’’ and ‘‘ingress.’’64 


EIGHT-FOOT HEAD. The term as used in a 


cause,’’ or that 


grant of right to maintain a dam to a height as to 
have at no time a head of water or more than 


eight feet does not permit maintenance of a dam 


QUI NEGAT: 


cCthrouehs: 62 


EITHER.” 


eight feet high, if the water flows over the erest at 
a depth of two or more inches.® 

EIGHT-HOUR LAW. 

EI INCUMBIT PROBATIO, QUI DICIT, NON 


CUM PER RERUM NATURAM 


FACTUM NEGANTIS PROBATIO NULLA SIT.*%7 
EI NIHIL TURPE, CUI NIHIL SATIS.*s 
‘EIS. A Greek word meaning ‘‘into’’ and to be. 
distinguished from the 


word ‘‘dia’’ meaning 


EISDEM MODIS DISSOLVITUR OBLIGATIO 
QUA NASCITUR EX CONTRACTU, VEL 
QUASI, QUIBUS CONTRAHITUR.”° 
The word according to strictly ac- 


curate and authoritative signification relates to two 


interchangeably with 


82 Wash. 222, 225, 144 P25. 

53. Crandall v. Consolidated Tel., 
ete., Co., 13 Ariz. 322, 127 P 994, : 

54. Maxwell v. Bastrop } Mfg. Co.; 
77 Tex. 233, 237, 14 SW 35 

55. Maxwell Vv. Bastrop Mfg. Co., 
77 Tex. 233, 237, 14 SW 35. See also 
Master and Servant [26 Cye 1097 et 
seq]; Negligence [29 Cyc 459]. 

56. Webster Unabr. D. [quot Miles 
v. State, 18 Tex. A. 156, 171]. 

[a] “Demonstration” distinguished. 
—There is no word in the English 
language better understood by the 
people generally than “effort,” and 
when told in a trial for homicide that 
an effort must have been made to 
execute the threats made by the de- 
ceased the jury undoubtedly under- 
stood the court to mean an attempt. 
This means something more than a 
demonstration of an act manifesting 
an intention. It means an actual at- 


tempt to execute the threats. Miles 
Vii State, 18. Tex, Al7156, 171 [quot 
Marshall v. State, 20 Ga. A. 72, 92 


SE 552, 553]. 

57. Webster Unabr. D. atcuot Miles 
v. State, 18 Tex. A. SBE ele 

58. Webster Unabr. 
v. State, 18 Tex. A. 156. 

59. Webster D. [quot Marshall v 
State, 20 Ga. A. 72, 92 SE 552, 5531; 
Webster Unabr. D. {quot Miles Vv. 
State, 18 Tex. A. 156, 171]. 

[a] Applied to attempted rape the 
word could not be understood to im- 
ply less than a physical act. Marshall 
v. State, 20 Ga. A. 72, 92 SEH 552, 


583 
“Effort to collect.”—Where 


. [quot Miles 
TAY. 


[b] 
a person indebted to another, trans- 
ferred to him notes and accounts 
equal to the amount of the indebt- 
edness, upon an agreement that if 
they could not be collected after 
“making an effort to collect the same,’ 
then he would pay the amount uncol- 
lected; to entitle the creditor to re- 
cover of the original debtor, it is 
enough for him to show that judg- 
ments were obtained on the notes 
and accounts, and executions there- 
upon issued returned “no property 
found.” And although such proof 
may not establish the fact of insol- 
vency, yet it will not warrant the re- 
versal of a judgment on error, where 
the primary court had instructed the 
jury that “it was prima facie evi- 
dence of insolvency.” The court said: 
“An effort to collect, clearly does not 
imply that all the means known to 
the law, shall be exhausted, before 
the contract to pay shall become abso- 
lute, or the defendant be authorized 
to demand payment of the plaintiff. 
The condition on which the plaintiff’s 
liability depends is certainly well 

performed, if such means of collec- 
aot by the aid of legal process, have 
been resorted to, as are usual. The 
contract did not impose upon the 
defendant, the duty of prosecuting 
suits upon the notes and accounts 


transferred to him, to such an extent 
as to force the parties liable to their 
payment, to take the oath of insol- 
vency.” Burnett v. Thompson, 1 Ala. 
469, 470. 

60. Webster Unabr. D. [quot Miles 
v. State, 18 Tex. A. 156, 171]. 


61. Black L. D. 

62. Webster Int. D. 

[a] Where coal is run over one 
screen with a three-inch mesh, and 


another screen with a one and one- 
quarter-inch mesh, that passing 
through the three-inch screen and 
over the one and one-quarter- inch 
screen is known as “egg coal.’’ In- 
diana Fuel Supply Co. v. Indianapolis 
Basket Co., 41 Ind. A. 568, 84 NE 776, 


777. See also Coal 11 CG as p 934. 

63. Sun Kwong On-v. U. S., 1438 
Fed. 115, °74 CCA 309. 

64 C. Hacker Co. v. Joliet, 196 


Tll. A. 415, 423. 

[a] It is frequently used in leases 
to express the right of the lessee to 
enter, go upon, and return from, the 
lands in question. Bouvier L. D. [cit 


Toot v. Shapiro, 41 Pa. Super. 96, 
65. Tebbel v. Spencer Electric 
Light, oe BOE 173 Mich. 136, 142, 
138 NW 107 
66. See COREE Ponet Law § 906 


note 87; Master and Servant [26 Cye 
1026]; "Municipal Corporations [28 
pnp 587]; United States [39 Cyc 708]. 

67. A maxim meaning “The proof 
lies upon him who affirms, not upon 
him who denies: since, by the nature 
of things, he who denies a fact can- 
as produce any proof.” Wharton 1b, 

ex. 


[a] A maxim of the Roman law. 
—(1) State v. O’Neill, 151 Mo. 67, 81, 
oat Siw 2402 5 C2) And “equally the 
maxims of the admiralty, equity, and 
common law courts.” Clarke v. The 
Dodge Healy, 5 F. Cas. No. 2,849, 4 
Wash. CCCs 651,656 

[b] Applied or quoted in: Clarke 
v. The Dodge Healy, 5 EH.) Cas. No. 
2,849, 4 Wash. C. C. 651; Hershy v. 
Latham, 46 Ark. 542, 550; Stetson 
v. Corinna, 44 Me. 29, 43; State v. 
O’Neill, 151 Mo: 67, 81, 52 SW 240; 
Sowarby v. Russell, 29 N. Y. Super. 
322, 324; Merzbach v. New York, 30 
NYCivProe 322, 326; Central Vermont 
R. Coz sv. Stanstead, etc. Mutae ay 
Ins: (Gory 5) Quel@) B22459249. 

, A maxim meaning “To whom 
nothing is*sufficient, to him nothing is 


base.” Wharton L. Lex. [cit 4 Coke 
Inst. p 53]. 
69. Dis. op. State v. Williams, 146 


N. C. 618, 638, 61 SE 61, 17 LRANS 
299, 14 AnnCas 562. 

70. A maxim meaning “An obli- 
gation which arises from contract, or 
quasi contract, is dissolved in the 
same ways in which it is contracted.” 
Black L. 

71. Alias dictus Cuan weseee see 
Alias Dictus 2 C. J. p 103 


1020 [19C.J.] 


units or particulars only,”? the common and _ pri- 
mary meaning being one or the other of two,’ al- 
though it is true the word has a secondary mean- 
ing,’* being both of two, or each of two taken to- 
gether but viewed separately,*® each or both,’® each 
of two,’” the one and the other,7® one or both of 
However, it often in actual use, although 
inaccurately, refers to some one of many;%° one or 
of a number in- 


two.7® 


the other of several things;®? one 


72. Lyon v. Lyon, 88 Me. 395, 399, 
34 A 180; Messer v. Jones, 88 Me. 
349, 356, 34 A 177. 

[al Choice of action implied.—The 
‘word when used in a connection which 
implies a choice of action on the part 
of the person using it indicates that 
the option is in the person who is to 
do the act involving the choice. Al- 
drich v. Bay State Constr. Co., 186 
Mass, 489, 72 NE 538, 54 

[b} “Bither before or after trial.” 
—Jones v. Sabin, 122 App. Div. 666, 
107 NYS 508, 510. 

[ec] “Equally” distinguished. — It 
was error to instruct that the law 
presumes that parties in their deal- 
ings intend to conduct them honestly, 
and where a transaction which is chal- 
lenged will admit “either” of an hon- 
est or a dishonest construction it is 
the duty of the jury to accept the 
former, although it was probable that 


the word “either” was used when it 
was intended to use the word 
“equally,” had the word “equally” 


been used, the charge would not have 
been objectionable. Detroit Electric 
Light, etc., Co. v. Applebaum, 132 
Mich, 555, 94 NW 12, 1 


{dj In school articles signed by 
several employers, providing that 
either party can discontinue the 


school at the end of the quarter, 
“either”? means the teacher, or a ma- 
jority of the employers. Bird v. 
Thornburgh,'1 B. Mon. (Ky.) 4, 5 

73. Century D. [quot Lyon vv. 
Lyon, 88 Me. 395, 399, 34 A 180]; Web- 
ster New Int. D. [quot Kosher Dairy 
Co. v. New York, etc., R. Co., 86 N. 
J. L. 161, 168, 91 A 1037]; Watson v. 
Watson, 223 ‘Mass. 425, 429, 111 NE 
904; Aldrich v. Bay ‘State Constr. 
Co.,, 186 Mass. 489, 72 NE 53, 54; 
Shafor y. State Public Utilities 
Commn., 94 Oh, St. 230, 113 NE 809, 
810, LRA1917H 1080. 

[a] “From and after the decease 
of them, or either of them” as used in 
a will. Doe v.' Royle, 13 Q. B. 
ayo UP. 66. (HCL. .9950 116" Reprint 


[b] Used in a statute relative to 
the survival of an action.—Wilson v. 
Banner Lumber Co., 108 La. 590, 591, 


32 S 460. 
[ce] Similar definitions.—(1) “One 
of two.” Webster Int. [quot 


Kosher Dairy Co. v. New York, etc., R. 
COrmSGlNe le las GT wi645 Ole AL OST: 
Aldrich v. Bay State Constr. Co., 186 
Mass. 489, 72 NE 58, 54; Lafoy v. 
Campbell, "42 N. J. Eq. 34, 37, 6 A 300. 
(2) “One of two, considered as dis- 
tinct from others, or by themselves.” 
Dew v. Barnes, 54 N. C. 149, 151. 
(3) “One or the other of two, taken 
indifferently as the case requires.” 
Century D. [quot Lyon v, Lyon, 88 
Me. 395, 399, 34 A 180]. (4) “One or 
the other, properly of two things.” 
Webster D. [quot Lyon v. Lyon, 88 
Me. 395, 399, 34 A 180]. 

74, Shafor v. State Publie Utili- 
ties Commn., 94 Oh. St. 230, 113 NE 
809, 810. 

75. Century D. 
Lyon, 88 Me. 395, 399, 34 A 180]. 

[a] As meaning “both.”—The terra 
as used in an ordinance’ providing 
that curbstones were to be set on 
“either” side of the roadway means 
that such curb should be set on both 
sides of the roadway. Chicago, etc., 
Rico, vy. Chicdzo,9172211l:7 66,68, 49 
NE 1006, 1007. See also Both 9 GC, J. 
p 142 note 66 [a]. 


{auot Lyon vy. 


EITHER—EJECTIONE FIRMAE 


infrequent.®* 
asi Sarty a7 8S 
the disjunctive ‘ 


EJECTIONE 


of farm.%% 

76. Jackson v. 20 Ga. 
120, 124. 

[a] As “either or both.”—-A pro- 
vision of St. (1864-1865) p 442, re- 
quiring a railroad company to main- 
tain a fence on “either or both sides” 
of its property, simply requires the 
company to fence its road where it 
may run through or alongside of the 
land of private individuals—that is, 
on either or both sides as necessity 
may demand. Walsh v. Virginia, etc., 
RK. Co.s 8 Neves, 1107, 116: 

77. Webster D. [quot Chicago, etc., 
R. Co.,.v. Chicago, 172 Ill. 66, 68, 49 
NE 1006]. 

78. Webster D. [quot Chicago, etc., 
R. Co. v. Chicago, 172 Ill. 66, 68, 49 
NE 1006; Kosher Dairy Co. v. New 
York, ete., RI Cor, 186 PING dni. ee Oe, 
168, $1 A 1037]; Chidester v. Spring- 
field, ete., R. Co., 59 Ill. 87, 89. 

79. Thomas. Harrington’s Sons’ 
COs ve UN SUE press’ Con 870N., Jee, 
154, 98 A 697, 698; Kosher Dairy Co. 
v. New York, etc., R. Co., 86 N. J. L. 
EGIL 6 SOL SA. 1037. 

80. Century D. [quot Messer v. 
Jones, 88 Me. 349, 356, 34 A 177]. 

81. Chidester v. Springfield, etc., R. 
Con a9) Lat. Sie 8 9; 

fa] Similar definitions.— (1) “One 
or another of any number.’”’ Webster 
D. [quot Messer v. Jones, 88 Me. 
349, 34 A 177]; Dew v. Barnes, 54 N. 
CE 149, 151; Graham yv. Graham, 23 
W. Va. 36, 43, 48 AmR 364. (2) “One 
or the other of two or more specified 


Stewart, 


things.” Ft. Worth St. R. Co. v. Ros- 
endale St. R. Co., 68 Tex. 169, 178, 4 
SW_ 534. 

[b] “All or either.’,—Under a 


policy of fire insurance “on all or 
either’ of certain specified buildings, 
the insurers are liable for the full 
amount of a loss, not exceeding the 
sum insured, occasioned by the burn- 
ing of a single one of the buildings. 
Com. v. Hide, etc., Ins. Co., 112 Mass. 
136,041 Ain Ry 7:2, 

fe] “All” distinguished.—Ft. Worth 
St. R. Co. v. Rosedale St. R. Co., 68 
Tex. 169, 178, 4 SW 534. But see Maine 
v. Gilman, 11 Fed. 214, 215, where the 
phrase “either party,” as used in the 
federal statute relating to the _ re- 
moval of causes, was construed to 


mean “all the plaintiffs” or ‘‘all the 
ot a leetacet See also All 2 C. J. p 
134. z 

{d] “ither, any, or all.”—In con- 


struing the act of April 19, 1898, de- 
fining trusts and prohibiting them 
under penalties (93 L. p 143 § 1) de- 
elaring that a “trust” is a combina- 
tion of capital, skill, or acts by two 
or more persons, firms, partnerships, 
corporations or associations of per- 
sons, or of any two or more of them 
for “either, any, or all” of the follow- 
ing purposes, which are thereafter re- 
cited, it was held that, by the use of 
the distributive terms “either, any, or 
all,” these purposes are as completely 
separated as though each subdivision 
constituted the subject of a different 
statute. State v. Gage, 72 Oh. St. 210, 
73 NE 1078, 1080. 

82. Brotherhood of Locomotive 
Firemen, ete., v. Aday, 97 Ark. 425, 
134 SW 928, 930, 34 LRANS 126; 
Brown v. Rushing, 70 Ark. 111, 66 SW 
442, 446. 

83. Chidester v. Springfield, etc., R. 
Con Deda See. 

84. King v. Trust Co., 21 Hawaii 
619, 622 [cit Cyc]; Watson v. Watson, 


‘or 7785 


EJECT. As applied to a person, to compel him 
against his desire to leave a place.*® 
EJECTION.*? 


FIRM. Ejection, or ejectment 


223 Mass. 425, 429, 111 NE 904; La- 
foy v. Campbell, 42 N. J. Eq. 34, 37, 
6 A 300; Peo. v. Willis, 6 App. Div. 
23L, °39 NYS 987. See also Any § 2 
note 28 [a]. 

{a] “Hither party.”—(1) The term 
as used in a rule of court means any 
party, and when an action is as to all 
the parties to it ripe for trial one of 
several defendants may bring the 
case on under that rule by giving no- 
tice of trial to plaintiff and his co- 
defendants. McLean v. Thompson, 9 
Ont. Pr. 558, 554. To same effect 
Tinning v. Grand Trunk R. Co., 11 
Ont. Pr. 488. (2) Applied to the dis- 
qualification of grades. State v. 
Ravalli County Fourth Judicial Dist. 
Ct., 51 Mont. 305, 152 P 745, 747 
[quot Cyc]. See ‘also Statutes [36 
Cycom tl 31s (3) Under Burns St. 
Annot. (1901) § 416, providing that 
venue shall be changed for certain 
named causes upon application of 
“either party,” a change of venue 
may be granted on motion of but one 
of several defendants. Dill v. Fraze, 
169 Ind. 58, 79 NE 971, 974 [cit Jar- 
vis v. Hitch, 161 Ind. 217, 67 NE 1057; 
Monroe County v. Conner, 155 Ind. 
484, 58 NE 828]; Cain v. Allen, 168 
Ind. 8, 79 NE 201, 896; Greening v. 
Kitch, 41 Ind. 711, 83 NE 1135. 

85. See Or [29 Cyc 1502 note 1]. 

86. Bohannon v. Southern R. Co., 
Par Ky. 106, 112, 65 SW 169, 23 Kyl 


[a] The term imparts the idea of 
being forcibly expelled or thrust 
from. Louisville, etc., R. Co. v. Ogles, 
142 Ga. 720, 722, 83 SE 681. See gen- 
erally Carriers §§ 1165-1228; Ejection 
post this page; Landlord and Tenant 
[24 Cyc 1243 et seq]. 

87. Ejection: 

From: 

Creditors’ 

[38 Cye 1066]. 
wae grounds see Agriculture § 
Gambling house see Homicide 
{21 Cye 830 note 45]. 

Homicide by trespasser resisting 

or see Homicide [21 Cyc 809]. 


Guest by innkeeper see Innkeepers 
[22 Cye 1075]. 

Passenger see Assault and Bat- 
tery § 233; Carriers § 1165 et 
seq; Ferries [19 Cyc 508]; Rail- 
roads [33 Cyc 758, 759, 820]; 
Street Railroads [36 Cyc 1486]; 
Shipping [36 Cyc 339]. 

Tenant see Landlord and Tenant 
[24 Cye 1129, 1396, 1452, 1463]. 

Ticket holder from theater see 
Syncs and Shows [38 Cyc 

Trespasser on realty see Rail- 
roads [33 Cye 820]; and gener- 
ally Trespass [38 Cyc 1047]. 

88. Black L. D. 

[a] “The name of a writ or action 
of trespass, which lay at common law 
where lands or tenements were let for 
a term of years, and afterwards the 
lessor, reversioner, remcinder-man, or 
any stranger ejected or ousted ‘the 
lessee of his term, ferme, or farm, 
(ipsum a firma ejecit). In this case 
the latter might have his writ of 
ejection, by which he recovered at 
first damages for the trespass only, 
but it was afterwards made a remedy 
to recover back the term itself, or 
the on aoe of it, with damages.” 
Black L. 
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differently; 8? and its use in this last sense is not 
There is authority also for its use 
The term generally corresponds to 


meeting see Trespass 
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EJECTMENT 


By ALEX. R. JoNnES 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1028] 


ANALYSIS 
I, DEFINITIONS [§ 1] p 1028 
TI. RIGHT OF ACTION [§§ 2-64] p 1029 
A. Nature and Scope of Remedy [§§ 2-7] p 1029 
1. Nature of Remedy [§§ 2-4] p 1029 , 
a. Introductory |§ 2] p 1029 
b. At Common Law [§ 3] p 1029 
ce. Under Statutes [§ 4] p 1030 
2. Questions Triable [§ 5] p 1031 
3. Propriety of Remedy [§§ 6-7] p 1032 
a. When Proper and Adequate [§ 6] p 1032 
b. When Not Proper and Adequate [§ 7] p 1033 
B. Property Subject to Action [§§ 8-10] p 1083 
1. General Rule [§ 8] p 1033 
2. Property Recoverable [§ 9] p 1034 
3. Property Not Recoverable [§ 10] p 1034 
C. Title to Support Action [§§ 11-43] p 1035 
1. In General [§$§ 11-22] p 1035 
a. Valid and Legal Title [§§ 11-12] p 1035 
(1) Generally [§ 11] p 1035 
(2) In Public Lands [§ 12] p 10387 
. Hxtent of Title [§ 13] p 1038 
. Paramount Title [§ 14] p 1039 
. Title in Third Person [§ 15] p 1041 
. Leasehold Interest [§§ 16-17] p 1041 
(1) Recovery by Lessee |§ 16] p 1041 
(2) Tenant at Will |§ 17] p 1042 
f. Hasement, Servitude, License, or Prinilege [§§ 18-19] p 1042 
(1) In General [§ 18] p 1042 
(2) Right of Way of Ratlroad [§ 19] p 1043 
g. Fee Subject to Hasement |§§ 20-21] p 1043 
(1) Private Hasement [§ 20] p 1048 
(2) Public Easement [§ 21] p 1044 
h. Grant of Possibility of Reverter [§ 22] p 1045 
. Title or Right at Time of Demise, Action, or Trial [§ 23] p 1046 
. Title Subsequent to Action Brought or Demise Laid [§ 24] p 1046 
. Prior or Adverse Possession |§$§ 25-82} p 1047 
a. In General [§ 25] p 1047 
b. Character and Sufficiency of Plaintiff’s Possession [§§ 26-28] p 1050 
(1) In General [§ 26] p 1050 
(2) What Amounts to Possession [§ 27] p 1051 
(3) Continwous Possession and Abandonment [§ 28] p 1052 
c. Vacant or Unimproved Lands [§ 29] p 1053 
d. Use, Inclosure, and Improvements [§ 30] p 1053 
e. Possession of Part [§ 31] p 1054 _ 
f. Possession of Ancestor or Devisor [§ 32] p 1054 
5. Record or Paper Title |§§ 33-85] p 1055 
a. Chain-of Title from Government or Grantor [§ 33] p 1055 
b. Character and Requisites of Instrument or Title Deraigned [§§ 34-35] p 1056 
(1) In General [§ 34] p 1056 
(2) -Title Based on Judgment, Decree, or Process [§ 35] p.1057 
6. Equitable Title [§§ 386-37] p 1058 
a. In General |§ 36] p 1058 
b. Equitable Estoppel [§ 37] p 1060 
7. Title to Public Lands, Entry, Certificate, Survey, or Warrant [§ 38] p 1060 
8. Title from Common Source [§§ 39-43] p 1061 
a. General Rule [§ 39] p 1061 
b. Applicutions of Rule [§ 40] p 1062 
c. Limitations, Qualifications, and Exceptions to Rule [§§ 41-43] p 1063 
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(1) In General |§ 41] p 1063 
(2) Superior Trtle [§§ 42-43] p 1064 
. (a) In General [§ 42] p 1064 
(b) Limitations of Inquiry [§ 43] p 1064 


D. Right of Plaintiff to Possession [§ 44] p 1064. 
E. Ouster of Plaintiff and Possession by Defendant [§§ 45-52] p 1066 
1. Nature, Essentials, and Scope [§§ 45-47] p 1066 
a. In General [§ 45] p 1066 Z 
b. Continuance of Possession [§ 46] p 1067 
c. Possession of Part [§ 47] p 1067 
2. Necessity [§§ 48-49] p 1067 
asOf Ouster, Dispossession, Disserzin, or Wrongful Entry [§ 48] p 1067 
b. Of Possession, Occupancy, or Claim of Title, and Time Thereof [§ 49] p 1067 
8. Acts of Tenant, Agent, Servant, and Public or State Officer or Guardian [§ 50] p 1068 
4. Where There Are Several Defendants [§ 51] p 1069 
5. Defendant Precluded from Denying Ouster [§ 52] p 1069 
F. Claim of Title or Acts or Ownership of Unoccupied Lands [§§ 53-54] p 1069 
1. In General [§ 53] p 1069 
2. Sufficiency of Claim or Acts [§ 54] p 1069 
G. Notice to Quit or Demand for Possession [§ 55] p 1069 
H. Successive Actions [§ 56] p 1072 
I. Joinder of Causes of Action and Consolidation [§ 57] p 1072 
J. Persons by Whom Action May Be Maintained [§ 58] p 1072 
K. Persons against Whom Action May Be Brought [§ 59] p 1073 
L. Compelling Bringing of Action [§ 60] p 1073 


Ill. DEFENSES [§§ 61-69] p 1073 
. In General [§ 61] p 1073 
. Title in Defendant [§ 62] p 1074 
. Want of Title in Plaintiff [§ 63] p 1075 
. Want of Actual Seizin [§ 64] p 1076 
. Abandonment of Possession [§ 65] p 1076 
. Want of Possession or Ouster by Defendant |§ 66] p 1076 
. Possession under License or Easement [§ 67] p 1076 
. Title or Right of Possession of Third Person {§§ 68-78] p 1076 
1. Right to Show Outstanding Title [§§ 68-72] p 1076 
a. General Rule [§ 68] p 1076 
b. Exceptions to Rule [§§ 69-72] p 1077 
(1) Acknowledgment of Plaintiff's Title [§ 69] p 107 
(2) Title from Common Source [§ 70] p 1077 
(8) Defendant a Mere Trespasser [§ 71] p 1078 
(4) Other Exceptions |§ 72] p 1078 
2. Character of Outstanding Title That May Be Set Up [§§ 73-78] p 1079 
a. In General [§ 73] p 1079 
b. Equitable Title [§ 74] p 1080 
c. Title Barred by Limitations or Otherwise Lost [§ 75] p 1080 
d. Conveyance Pending Action [§ 76] p 1080 
e. Mortgage or Other Encwmbrance [§ 77] p 1080 
f. Miscellaneous [§ 78] p 1081 
I. Equitable Defenses [§§ 79-87] p 1081 
1. In General [§ 79] p 1081 
2. Requisites of Defense [§ 80] p 1082 
8. Particular Equitable Defenses [§§ 81-88] p 1083 
. In General [§ 81] p 1083 
. Contract for Purchase [§ 82] p 1083 
. Liens [§ 83] p 1085 
. Fraud or Invalidity of Plaintiff’s Title [§§ ered p 1085 
(1) In General [§ 84] p 1085 
(2) Patents and Grants [§ 85] p 1086 
2 Equitable Estoppel [§ 86] p 1087 
Mistake [§ 87] p 1087 
J. Set-Off, Sia ine and Reconvention [§ 88] p 1088 
K. Limitations and Laches [§ 89] p 1088 
L. Several Defenses [§ 90] p 1089 
M. Separate Defense of Several Defendants [§ 91] p 1089 


IV. JURISDICTION, VENUE, PARTIES, PROCESS AND INCIDENTAL PROCEEDINGS [§§ 92-112] 
p 1089 
A. Jurisdiction [§ 92] p 1089 
B. Venue [§ 93] p 1090 
C. Parties [§§ 94-105] p 1090 
1. In General [§ 94] p 1090 
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2. Plaintiffs [§§ 95-97] p 1090 
a. In General [§ 95] p 1090 
b. Joinder [§ 96] p 1091 
; c. Using Another's Name as Lessor or Plaintiff [§ 97] p 1092 
' 3. Defendants [§§ 98-104] p 1093 
. In General [§ 98] p 1093 
. Joinder of Several Occupants [§ 99] p 1094 
. Husband and Wife [§ 100] p 1095 
. Landlord and Tenant [§ 101] p 1097 
. Persons Adversely Interested [§ 102] p 1099 
. Persons without Interest [§ 103] p 1100 
Servants and Employees |§ 104} p 1100 
4, Interveners [§ 105} p 1100 
. Process and Notice [§§ 106-108} p 1101 
1. In General [§ 106] p 1101 
2. Mode and Sufficiency of Service [§ 107] p 1102 
3. Return or Proof of Service [§ 108] p 1103 
. Estrepement [§ 109] p 1104 
. Injunction or Order to Stay Waste [§ 110] p 1104 
. Surveys [§ 111] p 1104 
. Notice of Pendency of Proceedvngs [§ 112] p 1105 
V. PLEADING [§§ 113-154] p 1105 
A. Declaration, Complaint, or Petition [§§ 1138-115] p 1105 
1. Form and Requisites in General |§ 113] p 1105 
2. Joinder, Misjoinder, and Duplicity [§ 114] p 1106 
3. Description of Property [§ 115] p 1106 
4, Title, Estate, and Possession of Plaintiff [§§ 116-120] p 1109 
a. In General [§ 116] p 1109 
b. Right to Possession |§ 117] p 1112 
c. Hstates of Decedents [§ 118] p 1118 
d. Hquitable Title [§ 119] p 1113 
e. Laying of Demise [§ 120] p 1113 
5. Entry, Ouster, and Possession by Defendant [§§ 121-124] p 1113 
a. In General [§ 121] p 1118 
b. Tume of Ouster |§ 122] p 1114 
c. Wrongful Detention [§ 123] p 1115 
d. Demand and Notice [§ 124] p 1116 
B. Plea, Answer, and Disclaimer [§§ 125-133] p 1116 
1. In General [§ 125] p 1116 . 
2. Special Pleas or Answers [§§ 126-128] p 1117 
a. In General [§ 126] p 1117 
b. Form and Sufficiency [§ 127] p 1118 
c. Hquitable Defenses [§ 128] p 1119 
3. Pleas in Abatement [§ 129] p 1120 
4, Disclaimer [§ 130] p 1121 
5. Several or Inconsistent Pleas |§ 131] p 1124 
6. Set-Off, Counterclaim, and Cross Compiaint [§§ 182-133] p 1124 
a. In General [§ 132] p 1124 
b. Form and Sufficiency [§ 133] p 1126 
C. Replication or Reply [§ 134] p 1127 
D. Rejoinder [§ 135] p 1127 
E. Demurrer [§$§ 136-189] p 1127 
1. In General [§ 136] p 1127 
2. To Declaration or Complaint |§ 137] p 1128 
38. To Plea, Answer, or Disclaimer [§ 188] p 1128 . 
4. To Replication [§ 139] p 1128 
F. Amended and Supplemental Pleadings |§§ 140-149] p 1129 
. In General [§ 140] p 1129 
. Parties [§ 141] p 1129 
. Date or Term of Demise [§ 142] p 1130 
. Description of Property [§ 143] p 1131 
. Title, Estate, or Interest [§§ 144-145] p 1131 
a. In General [§ 144] p 1181 
b. Right or Title Acquired Pending Action [§ 145] p 1131 
. Relief Prayed [§ 146] p 1132 
. Time for Amendment [§ 147] p 1182 
Effect of Amendment [§ 148] p 1133 
G. Bill of Particulars [§ 149] p 1133 
H. Affidavits [§ 150] p 1184 
I. Filing Abstracts or Evidence of Title, Description, and Location [§§ 151-152] p 1134 
1. In General [§ 151] p 1134 
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2. Description and Location [§ 152] p 1135 
J. Motions [§§ 153-154] p 11386 

1. For Judgment on Pleadings |§ 153] p 1136 

2. To Strike [§ 154] p 1186 


VI. ISSUES, PROOF, AND VARIANCE [§§ 155-199] p 1436 
A. Issues and ‘Admissions Made by Pleadings |§$§ 155-166] p 1186 
1. Im General |§ 155] p 11386 
. By General Issue [§ 156] p 1137 
. By General Denial |§ 157] p 1137 
. By Notice under General Issue or Denial [§ 158] p. 1188 
. By Consent Rule |§ 159] p 11388 
. Particular Matters Put in Issue or Admitted [§§ 160-166] p 113G 
a. Plaintiff's Title or Right to Possession |§ 160] p 1139 
b. Plaintiff's Lease, Entry, and Ouster [§ 161] p 1141 
c. Defendant's Possession or Claim of Title [§ 162] p 1141 
d. Description ef Premises [§ 163] p 1148 
e 
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. Common Source [§ 164] p 1143 
. Plaintiff’?s Capacity to Sue |§ 165] p 1143 ’ 
g. Damages, Improvements, and Mesne Profits [§ 166] p 1148 
B. Hvidence Admissible under Pleadings [§§ 167-178] p 1148 
1. In General [§ 167] p 1148 
2. Title or Right to Possession [§§ 168-173] p 1144 
. Generally [§ 168] p 1144 
. Title in Defendant [§ 169] p 1145 
. Title in Third Person \§ 170] p 1146 
. Invalidity of Deed [§ 171] p 1146 
. Limitations and Adverse Possession [§ 172] p 1148 
. Effect of Bill of Particluars [§ 173] p 1147 
. Possession [§ 174] p 1147 
. Identity or Description of Property [§ 175] p 1147 
. Improvements [§ 176] p 1147 
. Former Judgment [§ 177] p 1147 
Equitable Defenses [§ 178] p 1147 
Cc Rina Which Must Be Proved [§$§ 179-181] p 1148 
1. In General [§ 179] p 1148 
2. Identity or Description of Property [§.180] p 1148 
8. Possession by Defendant [§ 181] p 1149 
D. Variance [§§ 182-189] p 1149 
1. In General [§ 182] p 1149 . 
2. Plaintiff’s Title and Right to Possession [§§ 1838-186] p 1149 
a. In General [§ 183] p 1149 
b. Legal or Equitable Title [§ 184] p 1150 
c. Nature of ‘Estate or Interest [§ 185] p 1150 
_d. Possession [§ 186] p 1150 
8. Defendant's Title [§ 187] p 1150 
4. Defendant's Possession [§ 188] p 1150 
5. Description of Property [$189-199] p 1151 


VII. EVIDENCE [§§ 200-266] p 1151 
A. Burden of Proof [§§ 200-203] p 1151 ° 
1. In General [§ 200] p 1151 
2. As to Particular Matters [§§ 201-202] p 1151 
a. On Plaintiff [§ 201] p 1151 
b. On Defendant [§ 202] p 1154 
3. On Intervener [§ 203] p 1156 
B. Preswmotions [§§ 204-214] p 1156 
1. In Genera |§ 204] p 1156 
2. As to Title [§$§ 205-210] p 1156 
a. In General [§ 205] p 1156 
b. From Government |§ 206] p 1157 
c. Under Judicial or Similar Sales [§ 207] p 1157 _ 
d. Where Trust Estate Involved [§ 208] p 1157 
e. Effect of Recitals in Instruments of Title |§ 209] p 1157 
f. Hxtinguishment of Title [§ 210] p 1158 
As to Possession and Right of Possession [§§ 211-212] p 1158 
a. In General [§ 211],p 1158 
b. Prior or Adverse Possession [§ 212] p 1159 
4, Asto Entry [§ 213] p 1159 
5. Rebutting Presumptions [§ 214] p 1159 
C. Admissibility [$§ 215-248] p 1160 
1. In General [§ 215] p 1160 
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. Collateral Proceedings, Judgments, and’ Records [§ 216] p 1160 

. Acts of Estoppel [§ 217] p 1162 

Acts, Admissions, or Declarations against Interest [§ 218] p 1162 
. Value of Premises [§ 219] p 1163 

. To Establish Particular Matters [§§ 220-248] p 1163 

a. Identity and Description of Property [§§ 220-223] p 1163 


(1) In General [§ 220] p 1163 

(2) Parol or Extrinsic Evidence [§ 221] p 1163 
(3) Documentary Evidence {§ 222] p 1164 

(4) Plats and Surveys [§ 223] p 1164 


b. Title and Right to Possession [§§ 224-246] p 1165 


(1) In General [§ 224] p 1165 
(2) Character of Evidence in General [§ 225] p 1166 
(8) Deeds, Grants, and Conveyances [§§ 226-228] p 1166 
=e (a) "In General [$ 226] p 1166 
(b) Time of eee or Registration [§ 227] p 1167 
(c) Invalid or Defective Instruments [§ 228] p 1167 
(4) Public Lands [§ 229] p 1169 
(5) Descent or Devise [§ 230] p 1170 
(6) Dower or Curtesy [§ 231] p 1171 
(7) Sales by Order of Court [§ 232] p 1171 
(8) Sales under Execution [§ 233] p 1172 
(9) Sales under Foreclosure [§ 234] p 1173 
(10) Gifts, Parol Sales, or Contracts to Convey [§ 285] p 1173 
as Mortgages [§ 236) p 1174 
(12) Partition or Division by Cotenants or Heirs [§ 237] p 1174 
(13) Tax Sales [§ 238] p 1174 
(14) Escheat [§ 239] p 1175 
(15) Adverse Possession [§ 240] p 1175 
(16) Assignments for Benefit of Creditors [§ 241] p 1175 
(17) Equitable Right or Title [§ 242] p 1175 
(18). Leases [§ 248] p 1175 
(19) Abstracts of Title [§ 244] p 1176 
(20) Tax Books, Lists, or Receipts {[§ 245] p 1176 
(21) Identity of ‘Parties in Chain of Title [§ 246] p 1176 


c. Prior Possession of Plaintiff [§ 247] p 1176 
d. Ouster of Plaintiff and Possession of Defendant [§ 248] p 1177 


_ Oo. Weight and Suffictency [§§ 249-266] p 1177 
1. In General [§ 249] p 1178 
2. To Establish Par Pare Matters [§§ 250-266] p 1179 


a. Identity and Description. of Property [§ 250] p 1179 
b. Title and Right to Possession [§§ 251-264] p 1180 


(1) In General [§ 251] p 1180 
(2) Deeds and Conveyances [§ 252] p 1180 
(3) Public Lands [§ 253] p 1182 
(4) Descent or Devise [§ 254] p 1188 
(5) Sales under Execution |§ 255] p 1184 
(6) Sales under Foreclosure [§ 256] p 1185 
(7) Tax Sales [§ 257] p 1185 
(8) Gifts, Parol Sales, or Contracts to Convey [§ 258] p 1185 
(9) Partition or Division by Cotenants or Heirs [§ 259]\p 1186 
(10) Escheat [§ 260] p 1186 
(11) Adverse Possession | § 261] p 1186 
(12) Equitable Right, Title, or Defense [§ 262] p 1186 
(13) Judgments, Decrees, and Records in General [§ 263] p 1186 
(14) Ownership of Several Parcels or of Undivided Interests [§ 264] p 1187 


ce. Plaintiff’s Prior Possession | § 265] p 1187 
d. Ouster of Plaintiff and Defendant’s Possession [§ 266] p 1187 


VIII. TRIAL [§§ 267-296] p 1189 


A. Proceedings Preliminary to Trial [§§ 267-268] p 1189 
1. In General | § 267] p 1189 
2. Separate Trials; Election [§ 268] p 1189 
B. Conduct of Trial[ §§ 269-272] p 1189 
1. In General[§ 269] p 1189 
2. Legal and Equitable Issues [§ 270] p 1189 
3. On Default or Disclaimer [§ 271] p 1190 
4. View and Inspection [§ 272] p 1190 
C. Order of Proof |§§ 273-275|p 1191 
1. In General| § 273] p 1191 . i 
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2. Preliminary and Supplemental Proof [§§ 274-275] p 1191 
a. In General [§ 274] p 1191 
b. Of Identity of Land [§ 275] p 1192 / 

. Scope of Inquiry in General [§ 276] p 1192 f 
. Questions of Law and Fact [§§ 277-278] p 1193 

1. Questions of Law [§ 277] p 1193 

2. Questions of Fact [§ 278] p 1193 
. Submission of Issues [§ 279] p 1194 
. Direction of Verdict [§ 280] p 1195 
. Dismissal and Nonsuit [§§ 281-284] p 1196 

1. In General [§ 281] p 1196 

2. Involuntary Dismissal or Nonsuit [§ 282] p 1197 

3. Dismissal as to One or More of Several Parties [§ 283] p 

4. Operation and Effect [§ 284] p 1199 
I. Instructions [§ 285] p 1199 
J. Verdict and Findings [§§ 286-296] p 1202 
. In General [§ 286] p 1202 
. Description of Land [§ 287] p 1203 
. Designation of Title, Interest, or Estate [§ 288] p 1204 
. Ouster and Withholding [§ 289] p 1204 
. Right of Possession [§ 290] p 1205 
. Improvements [§ 291] p 1205 
. Informalities; Surplusage; Amendments [§ 292] p 1205 
. General or Special Verdict [§ 293] p 1205 
. Conditional Verdict [§ 294] p 1206 
10. Joint or Several Verdicts |§ 295] p 1206 
11. Construction and Effect |§ 296] p 1207 


IX. JUDGMENT [§§ 297-321] p 1207 
A. In General [§ 297] p 1207 
B. Form, Requisites, and Sufficiency [§§ 298-305] p 1207 
: . In General [§ 298] p 1207 
. Time of Entry [§ 299] p 1208 
. Description of Premises [§ 300] p 1208 
. Designation of Estate or Interest |§ 301] p 1209 
. Joint or Several Judgments [§ 302] p 1209 
. Judgment for Defendant [§ 303] p 1209 
. Conformity to Pleading and Proof [§ 304] p 1209 
Departure from Verdict [§ 305] p 1210 
C. By Default [$§ 806-308] p 1211 
1. In General [§ 306] p 1211 
2. Form and Requisites [§ 307] p 1211 
3. Time of Entry [§ 308] p 1211 
. Amendment [§ 309] p 1212 
. Modification or Vacation [§§ 310-311] p 1212 
1. In General [§ 310] p 1212 
2. Default Judgment |§ 311] p 1213 
F. Extent of Relief or Recovery |§§ 312-320] p 1218 
1. In General [§ 312] p 12138 
2. Growing Crops and Appurtenances [§ 313] p 1214 
3.| On Failure to Defend as to Part [§ 314] p 1215 
4, Partial Recovery [§ 315] p 1215 
5.| By or against Cotenant or Owner of Undivided Interest \§§ 316-317] p 1215 
a. Claiming Whole [§ 316] p 1215 
b. Claiming Undivided Interest [§ 317] p 1216 
6. By One or More of Several Plaintiff's [§ 318] p 1217 
7. By or against One or More of Several Defendants [§ 319] p 1217 
8. Conditional Recovery [§ 320] p 1218 
G. Operation and Effect of Judgment [§ 3211 p 1218 
X. NEW TRIAL [§§ 322-326] p 1218 
A. In General [§ 322] p 1218 
B. Grounds [§ 323] p 1219 
C. On Terms [§ 324] p 1219 
D. Second Trial or New Trial after Second Judgment [§ 325] p 1219 
E. Vacating Order Granted [§ 326] p 1219 


XI. EXECUTION AND ENFORCEMENT OF JUDGMENT [§§ 327-339] p 1220 


A. Entry without Process [§ 327] p 1220 
B. Process [ §§ 328-338] p 1220 
1. In General [ § 328] p 1220 
2. Nature, Form, and Requisites [§ 329] p 1221 
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3. In Whose Favor [§ 330] p 1221 
4, Time of Issuance [§ 331] p 1221 
5. Execution of Process [§§ 332-335] p 1222 
a. In General [§ 332] p 1222 
b. Time of Execution [§ 333] p 1222 
c. Manner of Execution [§ 334] p 1222 
d. Persons Subject i Ouster [§ 335] p 1222 
6. Stay, Quashal, and Other Relief [§ 336} p 1223 
7. Ifficer’s Return [§ 337] p 1224 
8. Operation and Effect |§ 338] p 1224 
C. Satisfaction er Release [§ 339] p 1225 
XII. PPEAL AND ERROR [§ 340] p 1225 
XU, RESTITUTION [§§ 341-345] p 1228 
A. Jurvsdiction [§ 341] p 1228 
B. Grounds [§ 342] p 1229 
C. Proceedings [§$ 348-344] p 1229 
1. Mode of Obtaining Restitution [§ 343] p 1229 
2. Evidence and Matiers Considered | § 344] p 1229 
D. Extent, Operation, and Effect [§ 345] p 1230 
XIV. COSTS [§§ 346-357] p 1230 
A. Who Entitled to Costs [§§ 346-350] p 1230 
1. In General [§ 346] p 1230 
2. Hach Party Successful in Part [§ 347] p 1231 
3. On Disclaimer [§ 348] p 1231 
4. Where Action Not Defended [§ 349] p 1232 
5. Recovery in Another Ejectment Action | § 350] p 1232 
. Who Liable for Costs [§§ 3851-352] p 1232 
1. In General [§ 351] p 1232 
' 2. Party Obtaining New Trial [§ 352] p 1232 
. Effect of Tender of Money [§ 353] p 1232 
Amount of Items [§ 354] p 1282 
Security [§ 355] p 1233 
Remission on Reversal [§ 356] p 1238 
. Collection |§ 357] p 1233 
XV. MESNE PROFITS AND DAMAGES [§§ 358-389] p 1233 
A. Mesne Profits Defined {§ 358] p 1233 
. Methods of Procedure to Recover [§ 3591 1233 
. Persons Entitled to Recover [§ 360] p 12384 
. Persons Liable |§ 361] p 1235 
. Conditions Precedent to Action [§ 362] p 1236 
. Defenses [§ 363] p 1237 
. Parties Plaintiff |§ 364] p 1237 
Parties Defendant [§ 365] p 1237 
. Pleading [§§ 366-367] p 1238 
1. In Ejectment Action [§ 366] p 1238 
2. In Separate Action [§ 367] p 1238 
. Hvidence [§§ 368-369] p 1239 
1. In General [§ 368] p 1239 
2. Admissibility [§ 369] p 1239 
. Trial § 370] p 1240 
. Injunction [§ 371] p 1240 
. Security for Payment [§ 372] p 1240 
. Verdict and Findings |§ 373] p.1240 
. Judgment [§ 374] p 1240 
. Elements and Measure of Damages [§$§ 375-387] p 1241 
. In General [§ 375] p 1241 
. Rents and Profits Actually Recewed [§ 376] p 1242 
. Increased Rental by Reason of Improvements [§ 377] p 1242 
Costs and Attorney’s Fees [§ 378] p 1248 
. Interest on Mesne Profits |§ 379] p 1243 
Waste and Injury to Freehold [§ 380] p 1243 
. Crops [§ 381] p 1244 
. Punitive, Damages [§ 382] p 1244 
. Nominal Damages [§ 383] p 1244 
. Period of Computation [§§ 384-386] p 1244 
a. In General [§ 384] p 1244 
b. As Affected by Defendant’s Possession [§ 385] p 1246 : 
c. As Affected by Plaintiff's Right of Possession [§ 386| p 1246 
11. Matters in Mitigation [§ 387] p 1246 
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Q. Assessment of Damages or Profits [§ 388] p 1246 


R. Recovery Back of Profits Paid [§ 389] p 1246 


EJECTMENT 


J§1 


XVI. IMPROVEMENTS AND TAXES [§§ 390-391] p 1247 


A. In Absence of Statute [§ 390] p 1247 
B. Under Statutory: Provision [§ 391] p 1247 


XVII. EQUITABLE EJECTMENT IN PENNSYLVANIA [§§ 392-410] p 1248 c 


A. In General [§ 392] p 1248 

B. Use and Scope of Remedy [§§ 393-395] p 1248 
1. In General [§ 393] p 1248 
2. By Vendor [§ 394] p 1249 
3. By Purchaser |§ 395] p 1249 

. Matters of Defense [§ 396] p 1249 

Tender of Conveyance by Vendor [§ 397] p 1250 

Tender of Money by Vendor [§ 398] p 1250 


Who May Sue; Parties Plaintiff |§ 490] p 1251 


Process [§ 402] p 1251 
’ Pleading [§ 403] p 1251 

Evidence |§ 404] p 1252 

Hearing and Trial [§ 405] p 1252 

Judgment; Relief Granted [§§ 406-408] p 1253 
1. In General [§ 406] p 1258 
2. Conditional Recovery [§ 407] p 1258 
3. Conclusiveness of Judgment [§ 408] p 1254 

Damages [§ 409] p 1254 

Costs and Allowances [§ 410] p 1254 
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Tender of Performance or Purchase Money by Purchaser [§ 399] p 1250 
Who May Be Sued; Parties Defendant [§ 401] p 1251 


CROSS REFERENCES 


Abatement and revival generally see Abatement and 
Revival 1 C. J. p 15. 
Adverse claim, statutory action 
Quieting Title [32 Cyc 1387]. 
Adverse possession generally see Adverse Possession 
Dae Jena 

Boundaries see Boundaries 9 C. J. p 145. 

Conveyance see Deeds 18 C. J. p 135. 

Devise see Wills [40 Cyc 95]. 

Entry, writ of see Entry, Writ of [15 Cyc 1057]. 

Equity jurisdiction, adequacy of remedy by ejectment 
see Equity [16 Cyc 1]. 

Execution sale see Executions [17 Cyc 878]. 

Forcible entry and unlawful detainer see Forcible Entry 
and Detainer [19 Cyc 1108]. 

Fraudulent: conveyance see Fraudulent Conveyances [20 
Cye 3231. 

Improvements, recovery or allowance for see Improve- 
ments [22 Cyc 1]. ‘ 

Inheritance see Descent and Distribution 18 C. J. p 795. 

Injunction restraining ejectment see Injunctions [22 Cyc 
MOA 

Jury, right,to generally see Juries [24 Cyc 109]. 

Limitations see Limitations of Actions [25 Cyc 963]. 

Lis pendens see iis Pendens [25 Cyc 1456]. 

Mine, ejectment for see Mines and Minerals [27 Cyc 641]. 

eee foreclosures see Mortgages [27 Cyc 1439 et 
seq]. 

New trial as of right see New Trial [29 Cyc 1034]. 

. Petitory action see Real Actions [33 Cyc 1548]. 

Quieting title and removal of cloud see Quieting Title 
[32 Cyc '1296]. 

Real action generally see Real Actions [33 Cyc 1541]. 

Record of title see Records [34 Cyc 577]. 


to ‘determine see 


pea limitation see Limitations of Actions [25 
ye . ’ 
Tax title see Taxation [37 Cyc 698]. 
Taxes paid, recovery of see Taxation. 
Title and right to possession: 
Particular estates or interests: 
Curtesy see Curtesy 17 C. J. p 412. A 
Dower see Dower ante p 448. 
Estates generally see Estates [16 Cyc 595]. 
Highways see Highways [37 Cyc 1]. 
Indian lands see Indians [22 Cyc 123]. 

Joint tenancy see Joint Tenancy [23 Cyc 482]. 
Lands under water and islands see Navigable 
Waters [29.Cyc 355 et seq]. 
Leases see Landlord and Tenant [24 Cyc 845]. 

Life estates see Estates [16 Cyc 614]. 

Married women’s property see Husband and 
Wife [21 Cyc 1163, 1357]. 

Mines see Mines and Minerals [27 Cyc 516]. 

Mortgages see Mortgages [27 Cyc 1234]. 

Publie lands see Public Lands [32 Cyc 759]. 

Remainders see Estates [16 Cyc 648]. 

Streets see Municipal Corporations [28 Cyc 


832]. 
Tenancy in common see Tenancy in Common 
is, Cyc ui. 


Trusts see Trusts [39 Cyc 1]. 
Particular persons see Aliens § 10 et seq; Hxecutors 


and Administrators [18 Cyc 1]; Guardian and 
Ward [21 Cyc 1]; Husband and Wife [21 Cyc 
1119]; Mortgages [27 Cyc 1234]; Wendor and 


Purchaser [39 Cyc 1129]. 
Trespass generally see Trespass [38 Cyc 985]. 
Sas to try title see Trespass to Try Title [38 
Unlawful detainer see Forcible Entry and Detainer [19 
Cye 1108]. 
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I. DEFINITIONS 


[§ 1] Ejectment has been defined as ‘‘an ac- 
tion to recover immediate possession of real prop- 
erty’’;1 ‘‘a possessory action’’;? ‘‘an action to try 
the right of possession to the land in econtro- 


mount title is out of possession.’’* It has also 
been defined as ‘‘a possessory action ex delicto, 
founded upon a trespass, actual or supposed, com- 
mitted by defendant in wrongfully obtaining pos- 


versy’’;? ‘fa remedy for one who claiming para- | session of plaintiff’s land.’’ > 
1. Butler v. Frontier Tel. Co., 186 2. Ward v. Moore, 180 Ala. 403, [a] “Ejectment i 

N. Y. 486, 490, 79 NE 716, 11 LRANS | 406. 61 S 303; Mann v. Doerr, 222 Mo. | protect one enforce ind ny dee no Ae 
920, 116 AmSR 563, 9 AnnCas 858/1, 12, 121 SW 86; Pearce v. House, 4] session derived from ownership or 
[aff 109 App. Div. 217, 95 NYS 684];] N. C. 722, 725; Lemesurier v. Macau-| title.” Dyer v. Reitz, 14 Mo. A. 45 
Sopagen v. Kleinschmidt, 112 N. 3 | ie Ont. A. 421 [dism app 22 Ont. | 46. [eo 
364, 369, 19 NE 812; Risley v. Rice, 3} 3 4, uifionez v. L , { 
NYSt 168. 169, 11 NYCivProe 367; 3. . ‘ COE aed 
NEw Code. Civ.) Proc. /§ 3343 subd | 

20. Kennedy, 229 Pa. 251, 78 A 133. 


‘ Wood v. Grundy, 3 Harr. & J. 
(Md.) 13, 19; Rochester Borough v. 


Bee mes 66, 70. 
i enninger v. Boyer, 10 Pa. ~ 
506, 508. : nie 
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[§ 2] A. Nature and Scope of Remedy °—1. 
Nature of Remedy—a. Introductory. It has been 
said that, although the form of the old common- 
law real actions for the recovery of the possession 
of lands may have been changed by the action of 
ejectment, yet the great principles of right involved 
in these real actions ‘‘have not been changed, nor 
ean they be without a total subversion of the whole 
system of property in land.’’? And since the prin- 
ciples of the common-law ection of ejectment are 
applicable to the more simple forms of procedure 
that have been adopted in many of the states,® it is 
important to refer briefly to the old real actions for 
the recovery of the possession of lands, in order to 
understand the purpose for which the action of 
ejectment was originally introduced and its develop- 
ment in the common law. Estates of freehold in 
land originally passed by livery of seizin only, that 
is, by delivery of actual possession, and therefore 
one who was in actual possession of the land was 
prima facie a tenant of the freehold, and under the 
common law if he were ousted, or dispossessed, of 
his freehold by one who had no right, he might 
without process of law make peaceable entry, but if 
deterred from that, he might be restored to his law- 
ful seizin by making continual claim as near the 
land as he could. But if he suffered his rights of 
entry to be actually lost, by descent or otherwise, 
he could no longer restore himself by his own act, 
but must have recourse to his action at law. This 


6. Extent of recovery and relief 


by a mere stranger, not claiming un- 


[19: Crk] 82029 


. II. RIGHT OF ACTION 


action might be by writ of entry, in which he un- 
dertook to prove his own former possession and his 
dispossession by defendant or some one under whom 
he held, to which defendant might answer denying 
the fact of dispossession, or by showing in himself 
an older and better possession, and then upon the 
trial it was adjudged who had the clearest right; 
or it might be commenced by writ of assize, which 
went upon the suggestion that the demandant’s an- 
eestor died in possession and that he was the next 
heir, and therefore directed the sheriff to inquire by 
a jury whether this was so, and if found for the 
demandant, the land was immediately restored. The 
result of these real actions, however, was merely 
to restore the claimant, if successful, to his former 
possession, and decided nothing with respect to the 
ultimate right of property.® 

[§ 3] b. At Common Law. The common-law ac- 
tion of ejectment succeeded the former real actions 
for the recovery of the possession of land.1° It was 
not originally devised as a remedy for injuries 
done to estates of freehold in lands, but as a rem- 
edy to chattels real, such as terms for years, which 
were considered as mere chattel interests.1!_ Hject- 
ment was originally employed in England to enable 
the lessee of lands who had been ejected therefrom 
during his term to recover damages therefor, but 
it was subsequently enlarged to enable him to re- 
cover possession of the land.t2 But as one who 
claimed that he had been ousted of his term must 


and then and there sealed and de- 


see infra § 312 et seq. 

Damages, mesne profits, and im- 
provements see infra §§ 358-391. 

Equitable ejectment see infra § 392. 

7. Per Kilpatrick, C. J., in Den v. 
Morris, 7 N. J. L. 6, 9,11 AmD 508. 

8. See infra § 4. 

9. Den v. Morris, 7 N. J. L. 6, 11 
AmD 508. 

10. See supra § 2. 

11. Den v. Morris, 7 N. J. L. 6, 11 
AmD 508. 

12. Murphy v. Bolger, 60 Vt. 7238, 
15°A 365, 1 LRA 309. 

[a] History of the action.—In the 
early periods of our legal history, 
very little regard was paid to any in- 
terest in land less than a freehold. 
Hstates for years, as now existing, 
were then practically unknown. The 
lord, indeed, did sometimes grant his 
vassel the right to the possession of 
land, but such grants were not con- 
sidered as transferring to the grantee 
any title to the land, but merely as 
agreements, or contracts, between the 
lord and his vassal, the position of 
the latter being hardly above that of 
bailiff, or servant, from whom an ac- 
count of the profits and receipts was 
due as a matter of right. The rem- 
edy of tenants, when ousted of pos- 
session under these contracts or 
leases, was the old writ of covenant, 
adapted at that time to the recovery 
both of the term and of damages for 
its detention; but this writ extended 
only to breaches of the original 
agreement. The tenant was there- 
fore altogether without redress when 
dispossessed by a stranger; and even 
when dispossessed by one claiming 
under the original grantor, his only 
redress was against such grantor for 
damages sustained by the ouster, his 
term not being recoverable. To meet 
these difficulties, the writ of quare 
ejecit infra terminum was devised 
after the passage of the statute of 
Westminster 2, ¢ 
by Blackstone, “upon the equity” of 
that statute. Under this writ were 
recoverable both the term, if unex- 
pired, and damages against not only 
the grantor himself, but (of especial 
importance) against all persons 
claiming under him. Still the tenant 
was left without remedy when ousted 


24, and, as is said 


der the original grantor; and a new 
writ, called the writ of ejectione 
firme, was invented, according to 
Adams, in the reign of Edward IL., or 
ine the wearly, | opart, of that”? ot 
Edward III. This writ is the founda- 
tion of the modern action of eject- 
ment. It gave the lessee or tenant 
a remedy against all persons what- 
soever who ousted him of his term, 
excepting, indeed, where the grantor 
himself ejected his lessee, in which 
case the old writ of quare ejecit was 
resorted to. But since the plaintiff 
did not possess a freehold interest in 
the lands sued for, his recovery was 
limited to damages for the injury he 
had sustained, but did not include a 
restoration to his term. It then be- 
came the practice ef leaseholders, 
when disturbed in their possessions, 
to apply to courts of equity for re- 
dress, and the tatter used to compel 
a restitution of the Jand itself to the 
party immediately injured. The 
courts of common law soon after- 
ward adopted this method of rend- 
ering substantial justice; not, indeed, 
by the invention of a new writ, but 
by adapting the one already in ex- 
istence to the circumstances of the 
times, and by introducing, in the 
prosecution of a writ of ejectment, a 
species of remedy, neither warranted 
by the original writ, nor demanded 
by the declaration, namely, a judg- 
ment to recover the term and a writ 
of possession thereupon. The results 
of this innovation were important end 
far reaching. A new efficacy was 
given to the action of ejectment; 
which was ingeniously turned into 
an original and convenient method of 
trying all possessory titles, to free- 
holds as well as to terms for years; 
thereby causing ail the old real ac- 
tions to fall into disuse. The method 
of proceeding in such cases was 
as follows: Since the judgment in 
ejectment is for the recovery of a 
term, it is necessary in the first place 
that a term should be created; and. 
further, since the injury complained 
of is a loss of the possession, it is 
also necessary that the termor 
should be ejected. In order to meet 
these requirements the claimant of 
the premises in question entered upon 
them. accompanied by another person, 


livered to the latter a lease for years 
of the same. This lessee was there- 
upon ousted either by the actual ten- 
ant, or by some one coming upon the 
premises, either by agreement or by 
chance, called the casual ejector, and 
immediately brought his action of 
ejectment against either the actual 
tenant or the casual ejector, as the 
case might be, to recover his term, 
damages, and ,possession, for which 
the writ of possession issued. aig 
the action was brought against the 
casual ejector, notice of the proceed- 
ings was required to be given by the 
plaintiff, or claimant, to the actual 
tenant, who, if he had any title to 
the premises, would then apply to the 
court for permission to defend the 
action, which application was uni- 
formly granted on certain minor con- 
ditions. The action then proceeded 
in the name of the original defend- 
ant, but t tenant in possession was 
allowed at the trial to give his own 
title in evidence. In order to main- 
tain the action in this form it was 
necessary for the plaintiff, in case of 
defense, to make out four points, to 
wit: Title, lease, entry, and ouster. 
Various difficulties were:found to at- 
tend the making of the lease, entry, 
and ouster, and a remedy was de- 
vised by Lord Chief Justice Rolle, 
during the time of the protectorate, 
which soon became an established 
system. Under it no lease is sealed 
and no entry or ouster really made, 
and all the preliminaries above re- 
ferred to are merely feigned. A, the 
person claiming title, delivers to B, 
the party in possession, a declara- 
tion in ejectment, in which C and D, 
two fictitious persons, are made re- 
spectively plaintiff and defendant; 
and in which C states a fictitious 
lease of the land in question from A 
to himself for a term of years, and 
complains of an ouster from them by 
D during its continuance. To this 
declaration is annexed a notice, sup- 
posed to be written and signed by D, 
informing B of the proceedings, and 
advising him to apply to the court for 
permission to be made defendant in 
his place, as he, having no title, will 
leave the suit undefended. Upon 
failure of B so to apply, judgment by 
default will be entered up against the 
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necessarily show that such term existed and that 
the lease under which he claimed was valid, the title 
of the lessor was thereby brought into question as 
fully and upon the same principles as it would have 
been in the real action, so that by alleging a ficti- 
tious demise, the action became an easy and expedi- 
tious method of trying title to land.1® 

The modern actien 


[§ 4] Under Statutes.1+ 


casual ejector at the proper time, and 
possession of the land givento A. If, 
however, B should apply for permis- 
sion to defend the action, the court 
will grant him that privilege on con- 
dition that he enter into a rule, com- 
monly called the consent rule, by 
which he undertakes that at the trial 
he will make confession of the lease, 
entry, and ouster, and rely for his de- 
fense solely on his title. The declara- 
tion is then altered by inserting as 
defendant the name of B instead of 
D, and the case then goes to trial as 
other actions. 3 Blackstone Comm. p 
200; Adams Hjectment p 7 et seq; 
Newell Ejectment §§ 3, 5 Walker 
American Law »p 620; Warvelle 
Hjectment §§ 5-10. 

13. U. S—McArthur v. Porter, 6 
Pet. 205, 8 i. ed. 371. 

Ga.—Cumming v. Butler, 6 Ga. 88. 

Ky.—Crockett v. Lashbrook, 5 T. B. 
Mon. 530, 17 AmD 98. : 

N. J.—Den v. Morris, 7 N. J. L. 6, 
11 AmD 508. 

N. Y.—Redfield v. Utica, ete, R. 
Co., 25 Barb. 54, 

Or.—Chance v. Carter, 81 Or. 229, 
158 P 947. 

[a] “[Ejectment] was first in 
reality an action by a lessee against 
an intruder, commenced by writ. It 
next became a fiction both as to lease 
and lessee, and was commenced by 
declaration and notice, and the lessor 
was the person really interested, and 
it was then used for the purpose of 
trying his title, or his right to make 
a lease. ... The tenant should also 
call to his aid, not only any title 
which he might have, but also the 
title of another from whom he de- 
rived his possession. And as there 
might be negligence on the part of 
the tenant, or collusion between him 
and the lessee of plaintiff, especially 
after fiction, and not reality was in- 
troduced into the action, the tenant’s 
landlord was first permitted by the 
courts to interpose, and that inter- 
position was afterward sanctioned 
and regulated by act of Parliament.” 
Crockett v. Lashbrook, 5 T. B. Mon. 
(Ky.) 530, 538, 17 AmD 98. 

{[b] “An ejectment is an ingenious 
fiction, for the trial of titles to the 
possession of land. In form, it is a 
trick between two, to dispossess a 
third, by a sham suit ies d judgment. 
The artifice would be criminal, unless 
the Court converted it into a fair 
trial between the proper parties. The 
great advantage of this fictitious 
mode of proceeding is, trat being un- 
der the control of the Court, it may 
be so modelled as to answer in the 
best manner, every end of justice 
and convenience. The control which 
the Courts have over the casual 
ejector, enables them to put any 
terms upon the plaintiff which are 
just. He was soon ordered to give 
notice to the tenant in possession. 
When the tenant in possession asked 
to be admitted defendant, the Court 
was enabled to impose conditions; 
and therefore, obliged him to allow 
the fiction, and go to trial upon the 
real merits, without being entan- 
gled in the niceties of pleading on 
either side.’ Cumming v. Butler, 6 


c. 


Ga. 88, 91. 
{e] Possessory action in form.— 
“Although this action was soon 


brought extensively into use‘for the 
purpose of trying the title to real 
estate, still, in form, it retained its 
original character of a possessory ac- 
tion for the recovery of a term.” 
Reédheld “y). Utica, etc. * Ro Co.) 25 


EJECTMENT 


Barb. (N.Y) 54557. 

14. Statutory provisions as to 
damages, etc. see infra § 359. 

15. See statutory provisions. 

fa] In Oklahoma the statutory 
action for the recovery of real prop- 
erty on the strength of an equitable 
title against the holder of the legal 
title is not regarded as strictly an 
action of ejectment. Wilson v. Bom- 
beck, 388 Okl. 498, 184 P 382. 

[b] The ejectment statute of 
Arkansas was not repealed by impli- 
cation by the act of congress of May 
2) .1890" (26 St. at Ti. 947° V82.§ 31); 
providing that the chapter in Mans- 
field’s Digest entitled “Pleading and 
Practice,’ and other laws therein re- 
lating to remedies and proceedings, 
put not including the chapter entitled 
“Ejectment,” shall be extended over 
and put in force in Indian Territory. 
Wilson v. Owens, 1 Ind. T. 168, 38 
SW 976. 

[ec] Retroactive effect of statute. 
—(1) The Alabama code, providing 
that an action of ejectment must be 
brought in the name of the real own- 
er of the land, or of the person en- 
titled to the possession thereof, 
“though plaintiff may have obtained 
his title by a conveyance by a grant- 
or not in possession when the con- 
veyance was executed,” etc., could 
not affect rights of those holding ad- 
versely when such a conveyance was 
executed and before the code took 
effect, since by § 10 the codification 
did not affect any defense existing 
when it became effective. Grant v. 
Nations, 172 Ala. 88, 86, 55 S 310. (2) 
The Kansas Act of March 7, 1874, 
providing that any bona fide pur- 
chaser from an Indian of lands al- 
lotted under treaty should not be 
evicted by any one subsequently ac- 
quiring an adverse title thereto, 
without repayment of the purchase 
money, was not retroactivé in its op- 
eration, and did not impose a lien 
or encumbrance for purchase money 
as against one whose adverse title 
was acquired more than two years 
before the act took effect. Lemert v. 
Barnes, 18 Kan. 9. 

16. Hogan v. Kurtz, 94 U. S. 773, 
24 L. ed. 317; Barrows v. Kindred, 4 
Wall. (U. S.) 399, 18 L. ed. 383; Wil- 
kerson v. McDougal, 48 Ala. 517; Per- 
cifull v. Platt, 36 Ark. 456; Staffan v. 
Zeust, 10 App. (D. C.) 260. 

17. Hogan v. Kurtz, 94 U. S. 773, 
24 L. ed. 317; Barrows v. Kindred, 4 
Wall. (U. S.) 399, 18 L. ed. 383; Wil- 
kerson v. McDougal, 48 Ala. 517; 
Staffan v. Zeust, 10 App. (D. C.) 260. 

[a] The statutory remedy in the 
nature of ejectment does not affect 
the common-law. ejectment. Alabama 
State Land Co. v. Matthews, 168 Ala. 
200, 538 S 174. 

{b] In Aiabama and Georgia 
plaintiff in an action to recover pos- 
session of land may pursue either the 
statutory real action, or the common- 
law.action of ejectment. Betz v. 
Mullin, 62 Ala. 365; Georgia Iron, 
etc., Co. v. Allison, 116 Ga. 444, 42 
SE 794. 

{e] Writ of right.—The statutory 
action was not intended as a substi- 
tute for the common-law writ of right, 
but applies only to those cases in 
which ejectment was previously the 


proper remedy. Henry v. Thorpe, 14 


Ala, 103. 

{d] In District of Columbia.—An 
act of congress of June 1, 1870 (16 
St. at L. 146 ec 65) abolishing all fic- 
tions in ejectment within the District 
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of ejectment is very largely regulated by statute.%® 
In many states the statutes have merely abolished 
the fictitious proceedings,!® leaving the action in 
other respects as at common law. 
ejectment has been held to be a mixed action;*® 
while in others the statutory remedy has been some- 
times spoken of as a real action.’® But in its strict 
sense the action is a possessory one,”°- but distin- 


17 In some states 


of Columbia does not abolish that ac- 
tion nor convert it into a writ of 
right. Hogan v. Kurtz, 94 U. S. 778, 
24 L. Had. 317. 

{e] In Washington.—While the 
primary object of the code is to de- 
termine the question of title to the 
land, that question arises in litiga- 
tion about the possession. The ac- 
tion therein contemplated is the com- 
mon-law action of ejectment with 
the added incident of determining 
the paramount legal or equitable ti- 
tle and with the departure of per- 
mitting the action to be brought 
against one not in possession, but 
who claims title to or interest in the 


land. Smith v. Wingard, 3 Wash. T. 
refs bs = ALY ABU aLy 
18. Betz v. Mullin, 62 Ala. 365; 


Ramey v. O’Byrne, 121 Ga. 516, 49 SH 
595; McBride v. McBride, 82 Ga. 714, 
9 SE 111; Winona v. Huff,-11 Minn. 


119. 

19. U. S.—Miles v. Caldwell, 2 
Wall. 35, 17 L. ed. 755. 

Conn.—Crandall v. Gallup, 12 
Conn. 3865. 

Ill.—Chicago, etc., R. Co. v. Bar- 


rett, 252 Ill. 86, 96 NE 794 (for trial 
of title); Guyer v. Wookey, 18 Ill. 


536. 

Tenn.—Hubbard v. Godfrey, 100 
Tenn. 150, 47 SW 81. 

Eng.—Goodtitle v. Tombs, 3 Wils. 
CPST 3A ob Reprint; 965. 

20. U. S.—Cincinnati v. White, 6 
Pet. 431, 442, 8 L. ed. 452. 


po treet v. Treadwell, 5 Cal. 
14 Colo Seats v. Taylor, 4 Colo. 38, 
- Fla.—Barco v. Fennell, 24 Fla. 378, 
885,58 9. 

Tll.—Whitham v. Hllsworth, 259 
Ill. 243, 102 -NE (223;- Guyer v-' 


Wookey, 18 Ill. 536. 

Minn.—Berndt v. Berndt, 127 Minn. 
238, 149 NW 287. 

Mo.—Caruthersville v. Huffrhan, 
262 Mo. 367, 171 SW 3238; Mann v. 
Doerr, 222 Mo. 1, 121 SW 86. 

N. H.—Spaulding v. Bartlett, 55 
N. H. 304. 


N. J.—Hoboken Land, etc., Co. v.! 
Hoboken, 36 N. J. L. 540; Jersey City 
v. Dummer, 20 N. J. L. 86, 40 AmD 
Q1ot Harley. VacCraleaglo New p lien one 
N. Y.—Bradt v. Church, 110 N. Y. 
537, 18 NE 357 [aff 39 Hun 262]. 

Tenn.—Hubbard v. Godfrey, 100 
Tenn. 150, 47 SW 81. 

[a] Ejectment is brought for the 
sole purpose of obtaining possession. 
Speains v. Bartlett, 55 N. H. 304, 


fk 

{b] All that is involved is the 
right of possession without regard 
to where the ultimate fee may be. 
Hoboken Land, etc., Co. v. Hoboken, 
36 N. J. L. 540, 543; Jersey City v. 
Dummer, 20 N. J. L. 86, 40 AmD 213; 
Harley V.qCraigi ch eNe nda la. 191582083 

[c] Possessory or petitory action. 
—(1) Plaintiff cannot sequester in a 
possessory action, unless he has been 
evicted by violence or has reason to 
apprehend that defendant wastes the 
property. Copley v. Bonner, 7 La. 
Ann. 578. (2)-One who obtains pos- 
session, not as owner, but under an- 
other’s authorization, cannot sue the 
latter in a possessory action. Ander- 
son v. Smith, 4 La. Ann. 525. (3) But 
an action by a judgment creditor to 
recover land from his debtor in the 
hands of a third person is not a re- 
vocatory but a petitory action. Spen- 
cer v. Goodman, 33 La. Ann. 898. (43 


An action is not, however, made a 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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guishable from actions where possession alone ir- 
respective of any interest in the estate is sought 
to be recovered, such as unlawful detainer;?! or 
from actions of a purely equitable nature, such as 
suits to quiet title,2? or to redeem from a mort- 
gage;*> or from actions for trespass where the 
wrong complained of does not amount to disseizin.?* 
Except as to the statutory changes of procedure,?5 
the common-law principles pertaining to ejectment 
are applicable to actions substituted by the stat- 
ute for the common-law action of ejectment.?¢ 

The subject mat- 
ter of litigation in ejectment is not the land it- 


[$ 5] 2. Questions Triable.?7 


petitory one by an allegation that 
plaintiff possesses the property as 
owner, as it is necessary to allege 
that he possesses as owner or in 
some other capacity to entitle him to 
possession. Huyghe v. Brickman, 37 
La. Ann. 240. (5) Nor does a pro- 
ceeding by seizure and sale of land 
in possession of third parties for 
more than thirty years force them 
into the attitude of plaintiffs in a 
petitory action, their possession be- 
ing secure till a better title is shown 
contradictorily. Lavedan v. Trin- 
chard, 35 La. Ann. 540. 

[d] In the Philippines an action 
for the recovery of realty differs 
from an action to recover possession, 
the former being for recovery as 
owner and the latter for recovery of 
the possession only. Del Rosario v. 


‘Celosia, 26 Philippine 404. 


21. Buettinger v. Hurley, 34 Kan. 
585, 9 P 197; Dyer v. Reitz, 14 Mo. 
A. 45, 46 (where the court said: 
“Bjectment is designed to protect and 
enforce the right of possession de- 
rived from owrership or title; while 
the action of forcible entry and de- 
tainer sustains only the right to re- 
main in a possession peaceably ac- 
quired and held, until this shall be 
determined in due course of law’); 
Thompson v. Wolf, 6 Or. 308; and 
see Forcible Entry and Detainer [19 
Cyc 1108]. See also infra §§ 5,°6. 

“In the unlawful-detainer action, 
the plaintiff might have recovered 
without regard to who owned the 
property, and even if the defendants 
themselves had owned it. In that 
action the question of title or own- 
ership could not, be litigated; while 
in the ejectment action the questions 
of title and ownership are the prin- 
cipal questions involved in the case,” 
Buettinger v. Hurley, 34 Kan. 585, 
SSOreOr P97. 

22. U. S.—Whitehead v. Shattuck, 
We S146) 11 SCt276)434"L,. ed: 
873. 

Fla.—Hughes v. Hannah, 39 Fla. 
865, 22 S 613. 

Nebr.—Snowden v. Tyler, 21 Nebr. 
199, 31 NW 661. 

N. J.—American Dock, ete., Co. v. 
Public Schools, 37 N. J. Ha. 266. 

N. D.—O’Neil v. Tyler, 3 N. D. 47, 
53 NW 434. 

W. Va.—Davis v. Settle, 43 W. Va. 
17, 26 SE 557. i 

See also infra §§ 5, 7, 36. 

23. McFarlard v. Cornwell, 151 
N. C. 428, 66 SE 454. ; 

24. Ga —BHzzard v. Findley Gold 
Min. Co., 74 Ga. 520, 58 AmR 445. 

Tll.—Burke v. Carlinville Water 
Co., 176 Ill. 555, 52 NE 266. 

Mich.—-Harrington v. Port Huron, 
86 Mich. 46, 48 NW 641, 13 LRA 664. 

N. Y.—Cowenhoven v. Brooklyn, 38 
Barb. 9. 

N. C.—Ashville Land Co. v. Lange, 
150 N. C. 26, 63 SE 164. 

[a] ‘Trespass quare clausum fre- 
git or de bonis asportatis, cannot be 
employed as a_ substitute for eject- 
ment. Lee v. Raiford, 171 Ala. 124, 
54 S 543. a 

25. See statutory provisions. 

26. Ala.—Betz v. Mullin, 62 Ala. 
365; Williams v. Hartshorn, 30 Ala. 
716, to —-Chi inet v. Colorado 

'olo.— vington : 
Springs Co., 9 Colo. 597, 602, 14 P 


212, 
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Ga.—Dugas v. Hammond, 130 Ga. 


87, 60 SE 268; Georgia Iron, etc., Co. | Rodriguez v. Taino, 


v. Allison, 116 Ga. 444, 42 SH 794; 
Dodge v. Williams, 107 Ga. 410, 33 
SE 468; Brewster v. Wooldridge, 100 
Ga. 305, 28 SE 48. 

Ill.—Atna L. Ins. Co. v. Hoppin, 
255 1. 115, 99 NE 375; Mills v. 
Graves, 44 Ill. 50, 51. 

Ind.—Stehman vy. Crull, 26 Ind. 436 
[cit with appr Rowe v. Beckett, 30 
Ind. 154, 161, 95 AmD 676]. 

Ind. T.—Wilson v. Owens, 1 Ind. 
T. 163, 38 SW 976. _ 

Mich.—Michigan Cent. R. Co. v. 
McNaughton, 45 Mich. 87, 7 NW 712. 

N. Y.—Butler v. Frontier Tel. Co., 
186 N. Y. 486, 79 NE 716, 116 AmSR 
563, 11 LRANS 920, 9 AnnCas 858 
[aff 109 App. Div. 217, 95 NYS 684]; 
Aiken v. Benedict, 39 Barb. 400. 

N. C.—Foster v. Hackett, 112 N.C. 
546, 17 SE 426; Kitchen v. Wilson, 80 
NC. 91. 

Philippine.—Bishop v. Mangaron, 6 
Philippine 286. 

S. D.—Wood v. Conrad, 2 S. D. 
405, 50 NW 903. 

{a] The issues are the same 
whether the common-law action of 
ejectment or the statutory real ac- 
tion is pursued. Betz v. Mullin, 62 


Ala. 365. 
27. Scope ‘of inquiry at trial see 
infra, § 276. 
ar aa Porter v. Garrissino, 51 Cal. 
29. Cincinnati v. White, 6 Pet. 


(U. S.) 431, 8 L. ed. 452. 

30. Long v. Neville, 29 Cal. 131; 
Grady v. Harly, 18 Cal. 108; Doe v. 
West, 1 Blackf. (Ind.) 133. 

31. U. S.—Anderson vy. Messinger, 
158 Fed. 250, 85 CCA 468. 

Ark.—Jimmerson v. Lumber Co., 
119 Ark. 413, 178 SW 381. 

Cal.—Porter v. Garrissino, 51. Cal. 
559; Long v. Neville. 29 Cal. 133, 135; 
Grady v. Early, 18 Cal. 108, 111. 

Okl.—McElroy v. Moose, 151 P 857. 

R. I.—Rinfret v. Morrisey, 29 R.I. 
223, 69 A 763. 

Eng.—Taylor v. Horde, 1 Burr. 60, 


97 Reprint 190. 
v. White, 6 Pet. 


32. Cincinnati 
(U. S.) 431, 8 L:,ed.° 452. 

{al Ejectment is premature 
Where a deed containing restrictions 
or conditions on which the suit is 
based has not been given and there 
is no written contract except a re- 
ceipt for a portion of the purchase 
money reciting that the deed would 
be given. Jump River Lumber Co. v. 
Moore, 70 Wis. 173, 35 NW 360. 

33. .Smith v. Revels, 79 Hun 213, 
29 NYS 658. 

[a] Four things were necessary 
to support ejectment, namely, title, 
lease, entry, and ouster. Payne v. 
Treadwell, 5 Cal. 310. i 

{b] Actual damage by ouster is 
not necessary to a recovery where 
there is a right of possession and a 
withholding thereof. Dilley v. Sher- 
man, 2 Nev. 67. 

{c] Although there is an intru- 
sion on land, yet if it is not treated 
as a disseizin ejectment will _not lie. 
Zander v. Valentine Blatz Brewing 
Co., 95 Wis. 162, 70 NW 164. 

84. Grant Timber, etc., Co., v. 
Gray. 131 La. 865, 60 S 374; Young 
v. Wilson, 34 La. Ann. 385; St. 
Amand v. Long, 25 La. Ann. 164; 
Thomas vy. Baillo, 7 La. 410; Meeker 
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self,?® and the purpose of the action is not to try 
the abstract right to the soil,?® or the ultimate title 
to the land,®° but to determine the legal right of 
possession,*+ and to obtain actual possession,®? or 
to enforce a right of entry.°° 
may rest either upon the question of possession 
alone,** upon the question of title,®> or upon both,*® 
subject to statutory modifications.*7 
ever, in the case of a purely resulting trust,’® the 
inquiry as to title is usually confined to the legal 
title exclusive of matters of trust,®® and as a rule 
purely equitable relief cannot be granted,*° al- 
though in some jurisdictions the equities of the par- 


The issue, however, 


Except, how- 


v. Williamson, 4 Mart. (La.) 625; 
16 Philippine 
3801; Hermanos v. Cividanes, 6 Porto 
Rico 96. 

[a] One entitled to possession 
may maintain ejectment against an- 
other, although the latter has a legal 


title. Rodriguez v. Taino, 16 Philip- 
Pine 301. 
35. U. S.—Smith v. McCann, 24 


How. 398, 16 L. ed. 714. 

Ark.—Brasher v. Taylor, 109 Ark. 
281, 159 SW 1120. E 

Ky.—Cumberland Co. v. Kelly, 156 
Ky. 397, 160 SW 1077. 

Mo.—Titus v. North Kansas City 
Dev. Co., 264 Mo. 229, 174 SW 482. 
aoe J.—Farley v. Craig, 15 N. J. L. 

Or.—Thompson v. Wolf, 6 Or. 308. 

[a] Ejectment is not adequate 
means to try title to all estates. 
Farley v. Craig, 15 N. J. L. 191, 201. 

{b] An action will be regarded as 
brought under the forcible entry and 
detainer act, where plaintiff fails to 
set forth the nature of his estate, 
since such act expressly forbids in- 
quiry into questions of title in such 
aCe Thompson v. Wolf, 6 Or. 


08. 

{c] In Louisiana the parties will 
be relegated to a petitory action 
where there are claims and counter- 
claims involving title. Huyghe v. 
Brinkman, 38 La. Ann. 836. 

36. Jimmerson v. Lumber Co., 119 
Ark. 4138, 178 SW 381; Guyer v. 
Wookey, 18 Ill. 536; Cagger v. Lan- 
sing, 64 N. Y. 417; Hasbrouck v. 
Bunce, 62 N. Y. 475 [rev 3 Thomps. 
& C. 309]; Llewellyn v. Sunnyside 
Coal Co., 224 Pa. 66, 73 A 198. 
soe Phillips v. Gorham, 17 N. Y. 

Statutes generally see supra § 4. 

38. Dixon v. Doe, 23 Miss. 84.’ See 
also infra § 36. 

389. Worley v. Crawford, 252 111. 
378, 96 NE 821; Johnson v. Watson, 
87 Ill. 585; Mulford v. Tunis, 35,\N. J. 
L. 256; Davis v. Atkinson, 63 N. C. 
210. But see Brolaskey v. McClain, 
61 Pa. 146 (holding that a party 
holding the legal title in trust can 
maintain an action of ejectment upon 
it against all persons excepting the 
equitable owners of the land). 

fa] Plaintiff claiming under trust 
deed securing a debt can recover only 
upon the same principle that a mort- 
gagee could recover the mortgaged 
premises, that is, merely as a means 
of obtaining satisfaction -* the ser 
cured indebtedness. Mester v. Hau- 
ser, 94 Ill. 433. 

40. Ala.—Birmingham Bldg., etc., 
Assoc. v. Boggs, 116 Ala. 587, 22 S 
852, 67 AmSR 147. 

Tll-—Walton v. Malcolm, 264 III. 
889, 106 NE 211, AnnCasi915D 1021; 
Johnson v. Watson, 87 Ill. 535; Flem- 
ing v. Carter, 70 Ili. 286; Ballance v. 
Tesson, 12 Ill. 326. 

Ind.—Rowe v. Beckett, 30 Ind. 154, 
95 AmD 676. 

Ky.—Nethereutt v. Bates, 9 Ky. 
Op. 423. 

Mo.—Perkins v. Meighan, 147 Mo. 
617, 49 SW 498, 71 AmSR 586. 

fa] For example, where defend- 
ant in ejectment claimed under deeds 
from one never found mentally in- 
competent and which were therefore 
voidable only and effective to convey 
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ties may be adjudicated on the trial,4t and eject- 
ment les to avoid a deed executed by a person 
of unsound mind.*? 
queathing the legal title,4? or a will on which de- 
fendant’s claim of. possession is based and the 
rights of the heir at law thereunder, may be set- 
tled in ejectment.44 The execution or validity of a 
will so far as it purports to devise real estate,*® 
the exact location of an obliterated boundary,*® as 
well as the true position of a boundary line between 
lots, may be settled in ejectment,** ‘although it has 
been said that the court will discourage, except when 
bound by a well established rule, the practice of 
trying questions of boundary in ejectment, the le- 
gitimate object of which is to try titles.48 Like- 
wise the validity of a tax deed,*® or a latent am- 
biguity in a deed, may also be explained in eject- 
ment.°° But advancements,*! or the settlement of 
property rights between partners, cannot be deter- 
mined by ejectment.°? Nor does the action le to 
enforce covenants;** or to enforce the support of 
a testator’s widow charged on land devised to his 
son;°* or to determine the rights of one in pos- 
session of Jand under a lease giving him the option 
of purchasing the land, who has given notice of 
his election to purchase;°° or to determine whether 
a conveyance to a husband and wife by entireties 
was a fraud on the husband’s creditors. Nor 
the legal title, it could not be at- 


EJECTMENT 


The construction of a will be- 


yPre aici} 


[§§ 5-6 


ean the action be maintained in behalf of an neir 
against an administrator to recover possession of 
land to which the latter is entitled as an asset of the 


estate.5? 

[§ 6] 8. Propriety of Remedy—a. When 
Proper and Adequate.5® The action of ejectment 
will lie whenever a right of entry exists, and the 
interest is of such a character that it can be held 
and enjoyed, and possession thereof delivered, in 
execution of a judgment for its recovery.®® It is a 
proper remedy against one in possession claiming in 
hostility to the owner’s title.°° Thus it is the proper 
remedy whereby the holder of a legal title may en- 
force it against one in possession claiming under 
an invalid title,®1 or where the legal title is opposed 
by only a mere naked possession by defendant.*? 
A grantor may maintain ejectment as to an adverse 
holder, even though on the principle of estoppel a 
deed of lands held adversely to the grantor is good 
as between the parties.6* Whenever one person 
enters upon and takes permanent possession of the 
real property of another elaiming title thereto, 
whether it arises over a disputed boundary or other- 
wise, an unlawful entry and ouster has been made 
for which an action of ejectment is the appropriate 
and only sufficient remedy.®°* Ejectment is the 
proper remedy of one not in possession claiming by 


tacked by evidence of the grantor’s 
mental incapacity, but plaintiff 
should resort to equity, where the in- 
terests of all parties may be pro- 
tected. Walton vy. Maleolm, 264 Ill. 
389, 106 NE 211, AnnCasi915D 102. 

[b] Only strict legal rights are 
involved in an action of ejectment. 
Powell v. Pierce, 168 Mich. 427, 134 
NW 447. 

{c] Where the gravamen of the 
action is to set aside a recorded deed 
which purports to have been execut- 
ed by plaintiff, for the reason that 
such deed was fraudulently obtained 
by the grantee, the action, although 
in form one of ejectment, is in sub- 
stance an action for relief on the 
ground of fraud and the evidence 
requisite to sustain such action is the 
same as would be required if the 
facts of the transaction were plead- 
ed, instead of the conclusion au- 
thorized by the statute in actions of 


ejectment. New v. Smith, &6 Kan. 1, 
119 P 380. J 
{d] A bill in equity does not lie 


where it sets up a legal right for 
which ejectment is an adequate and 
complete remedy. Long’s App., 92 
Pa. 171; Tillmes v. Marsh, 67 Pa. 507. 
See also Equity [16 Cye 52]. 

{e] Equities of plaintiff cannot be 
inquired into on complaint for legal 
right of possession. Rowe v. Beckett, 
30 Ind. 154, 95 AmD 676. 

[f] Facts authorizing recovery in 
quia timet action cannot be availed 
of in ejectment. McMasters v. Tor- 
sen, 5 Ida. 536, 51 P 100. 

[g] In ejectment to recover land 
sold for taxes, the court cannot con- 
sider rights arising from plaintiff’s 
offer to repay defendant all back 
taxes and to redeem the land, since 
that is a matter of purely equitable 
nature. Ward v. Huggins. 7 Wash. 
Gli. case, (40; L015; 36 P1285: 

{h] The court is governed by 
rules of law or has equitable control 
according to the questions determin- 
able. Thus questions of title are 
within the first rule and legal fic- 


tions giving form to the action are} 


within 
v. Allen, 
Eauitable ejectment see infra § 
Equitable estoppel see infra § 86. 
Equitable title see infra § 36. 
41. Titus v. North Kansas City 
Dev. Co., 264 Mo. 229, 174 SW 432; 


the second rule. Snedecker 
ZoON Soe Lie oO. 


392. 


es v. Murray, 203 Pa. 464, 53 A 


42. Smith v. Ryan, 191 N. Y. 452, 
84 NE 402, 123 AmSR 609, 19 LRANS 
461, 14 AnnCas 505 [rev 116 App. 
Dive 39%. 101 INS UOTE 

43. Head v. Phillips, 70 Ark. 432, 
68 SW 878. 

44. Keliey v. Kelley, 80 Wis. 486, 
50 NW 334. 

Bennett v. Vonder Bosch, 26 
App. Div. 311, 49 NYS 802 [aff sm 
155 N. Y. 693 mem, 50 NE 1115 ibe 


46. Kittell v. Jenssen, 37 Nebr. 
685, 56 NW 487. 
47. Baltimore, ete., R. Co. v. Sil- 


bereisen, 121 Mad. 407, 88 A 252,89 A 
102; Lehigh Valley Coal Co. v. Mid- 
valley Coal Co., 245 Pa. 402, 91 A 427; 


Areher v. Kilton, 24 U. C. C. P. 195; 
Mozier v. Keegan, 13 U. C. C. P. 
547;. Johnston v. White, 40 U. C. Q. B. 
309; Hunter v. Baptie, 23 U. C. Q. B. 
43; Bowles v. Taughney, 21 U. C. Q. 
B. 391; Sexton v. Paxton, 21 U. C. Q. 
B. 389, 2 Err. & App. 219 But see 
Irwin v. Sager, 22 U. CC. Q. B. 22 
(where the question was said to be 


@ queere). 


48. Lund v. Savage, 12 U. Cc. C. 
ee Peters vy. Nixon, 60Ué.CnG; 


tg 


49. Baker v. Kelley, 11 Minn. 480. 


50. Dart v. Barbour, 32 Mich. 267. 
_51. Holliday v. Ward, 19 Pa. 485, 
57 AmD 671 (holding that the or- 
phan’s court has exclusive jurisdic- 
tion of the subject). 
ipsee Du Bree v. Albert, 100 Pa. 
58. Soper v. Guernsey, 71 Pa. 219; 
Perry v. Scott, 51 Pa. 119; Garver v. 
MeNulty, 39 Pa. 473; Cook v. Trim- 
ble, 9 Watts (Pa.) 15; Adams v. Bar- 
rell, 26 Pa. Super. 641: 

54. Craven v. Bleakney, 9 Watts 
Cea eeton 


55. Mack v. Dailey, 67 Vt. 90, 30 A 


686. 

,,08 Corinth v. Emery, 63 Vt. 505, 

22 A 618, 25 AmSR 780. 

f 57. Barco v. Fennell, 24 Fla. 378, 

ane 9; Campau v. Dubois, 39 Mich. 
53. Adequacy of remedy to defeat 

any in equity see Equity [16 Cyc 


Conditional verdict see infra § 294. 
Inadequacy of remedy at law gen- 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number 


55 seals SAE subject to action see infra 


& ea Walters v. Sheffield, (Fla.) 78 

60. Cal_—Gurnsey v. Power Co., 7 
Cal. A. 534, 94 P 858. 
_Mo.—Laclede Land, etc., Co., v. Hip- 
right, 265 Mo. 210, 177 SW 886. 

N. Y.—Compton v. The Chelsea, 
139 N. Y. 538, 34 NE 1090 [rev 70 
Flun 361, 24 NYS 241]; Bockes_ v. 
she 74 N. Y. 487 [aff 13 Hun 
Philippine.—Villar vy. Manila, 6 
Philippine 655; Guzman v. Rivera, 4 
Philippine 620. 

Wash.—Nesqually Catholic Bishop 


peed: v. Gibbon, 1 Wash. 592, 21 P 


Wis.—Lawe v. Kaukauna, 70 Wis. 
806, 35 NW 561. 

61. King v. Carpenter, 37 Mich. 
363; Johnson v. Minnesota Tribune 
Co., 91 Minn. 476, 98 NW 321. 

[a] Where one of the owners of a 
party wall has extended the base of 
“his own building beyond the division 
line, and has inserted a post in the 
sidewalk in front of the building of 
the other party, and has removed 
portions of the front wall of such 
building, and has occupied the spaces 
so made by projecting thereon the 
ornamental mouldings of his own 
building, ejectment will lie in favor 
of the party thus dispossessed of 


portions of his premises. Dickerson 
v. Minnesota Tribune Co., 98 Minn. 
230, 107 NW 1132; Johnson v. Minne- 
sota Tribune Co., 91 Minn. 476, 98 
NW 321. 

[b] Where defendant was in pos- 
session of a house built partly on 
land claimed by complainant and 
partly on land conceded to be owned 


by defendant, complainant’s remedy 
was by ejectment, where the ques- 
tion of improvements might be liti- 
gated as provided by Comp. L. §§ 


10994-10996. Cromwell v. Hughes, 
144 Mich. 3, 107 NW 323 
62. Schaeffer vy. Matzen, 2 Cal. 


Unnrep..Cais, 2715.3" P95. 

63. Harvey v. Doe, 23 Ala. 635. 
See also infra § 97. 

64  Leprell v. Kleinschmidt, 112 
Neate 304.019) NIMS top 

[a] Refusal to surrender posses» 
sion by one who purchased from a 
grantee and repudiates the contract, 
the first grantee having received the 


erally see Equity [16 Cyc 59 et seq].!land so granted in exchange, entitles 


I ns la 
E 
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superior title the land in controversy,® or to de- 
termine a disputed title depending upon the true 
boundary line between adjacent properties.®® 
ejectment is a proper remedy where it is sought to 
obtain possession and try title in case the legal title - 
is not clear,°’ even where as in certain cases de- 
fendant disclaims title to the particular land in 
question.°* A grantor may maintain ejectment upon 
breach of a condition subsequent contained in the 
The fact that a summary remedy is given 
by statute will not prevent the bringing of a suit in 
ejectment, where there is nothing in the statute 
from which it may be inferred that the statutory 
remedy was intended to be exclusive.7° 
ment les where the remedy by forcible entry and 
detainer is not exclusive but merely cumulative ;"! 
but it is otherwise where such remedy is made ex- 
In some jurisdictions ejectment is the 
proper remedy where defendant is not in posses- 
sion but claims under an adverse title.7% 
istence of a remedy in equity is no bar to an action 
But jurisdiction in equity will be 
defeated where the remedy by ejectment is ade- 


deed.®° 


clusive.?2 


of ejectment.™ 


quate.” 
the original grantor to maintain 
ejectment. Graves v. White, 87 
NieY?) 463; 

65. Cumberland Co. y. Kelly, 156 
Ky. 397, 160 SW. 1077. 

66. Drake v. Happ, 92 Mich. 580, 


52 NW 1023; Lehigh Valley Coal Co. 
v. Midvalley Coal Co., 245 Pa. 402, 91 


A. 427. See also supra § 5 text and 
notes 46-48. 
67. Burton v. Gleason, 56 Til. 25 


(holding that a person not in posses- 
sion of land to which he claims title 
in fee simple cannot obtain the aid 
of a court of equity to supply a de- 
fect in his title, as in the case of a 
lost deed; his remedy is by an ac- 
tion of ejectment against the party 
in possession); Hoffman v. Beard, 


22 Mich. 59. 
68. Rose v. Linderman, 147 Mich. 
372, 110 NW 939, 11 AnnCas -198; 


prake v. Happ, 92 Mich. 580, 52 NW 

69. Plumb v. Tubbs, 41 N. Y. 442. 

70. Compton v. The Chelsea, 139 
N. Y. 538, 34 NE 1090 [rev 70 Hun 
861, 24 NYS 241]. 

71. Abbott v. Coates, 62 Nebr. 247, 
86 NW 1058. . 

[a] Forcible entry and detainer.— 
Hjectment will lie for a forcible en- 
try and detainer where plaintiff has 
title. Compton v. The Chelsea, 139 
N. Y. 538, 34 NE 1090 [rev 70 Hun 
361, 24 NYS 241]., 

72. Shaw v. Hill, 83 Mich. 322, 47 
NW 247, 21 AmSR 607. 

73. Stearns v. Harman, 80 Va, 48. 

When ejectment lies against one 
out of possession see infra § 49. 

74. Steinberg v. Soltzman, 130 
Wis. 419, 110 NW 198 (fraud on part 
of defendant). 

75. See Equity [16 Cyc 52]. 

76. Frizzell v. Murphy, 19 App. 
(D. C.) 440 (holding that ejectment 
was inappropriate where the statute 
provided another remedy for the en- 
croachment of a wall); Owens v. 
Yazoo-Mississippi Delta, 74 Miss. 269, 
21 S 12; McLean v. Great Western R. 
Con 3300. CG. O18 198i Welland pv. 
Buftalo,wetes Rs (Cozas0\sU. nC. Qs ab. 
Ta od wUsnO. Qivisy Doo: 

[a] Thus, where a deed conveys 
the legal title to land absolutely, and 
not on any condition expressed in 
the deed or elsewhere, an action of 
ejectment will not lie to enforce the 
payment of a lien existing on the 
Jand at the time of the conveyance. 
Adams v. Barrell, 26 Pa. Super. 641. 

{b] In New Jersey, under the act 
of Dec. 11, 1778, the owners of es- 
tates wrongfully forfeited have no 
remedy by ejectment to recover the 
property forfeited, but can only pro- 
ceed by writ of error according to the 
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[§ 7] b. 
So 


clusive remedy 


title as against 


Thus eject- | proper remedy, 


[§ 8] 
eral Rule. 
The ex- 
plaintiff exists. 
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When Not Proper and Adequate. 
Ejectment is not appropriate where another ex- 


has been provided.7® Thus it is 


not appropriate where the remedy by summary 
proceeding is exclusive,’7 where the remedy is in 
equity,7® or by a suit for partition of land, plain- 
tiff having only an undivided interest therein.’® 
Ejectment is not a proper action in which to test the 
rights of tenants in common between themselves.*° 
Nor is ejectment an appropriate remedy to quiet 


a record owner, where such owner 


was never in possession or attempted. to oust com- 
plainant;8t or where an action on the case is the 


neither the land nor the interest 


therein being held adversely ;8? or where covenant is 

the proper remedy;** or where an action for nui- 

sance is an effectual remedy.** 

B. Property Subject to Action *°—1. Gen- 
As a general rule ejectment will not he 

for any property whereon no right of entry in 


The interest moreover must be visi- 


ble and tangible,®® so that possession ean be de- 
livered by the sheriff on exeeution.®* 


Recovery is 


not precluded, however, where the sheriff cannot de- 


statute. Kemp v. Kennedy, 14 F. 
Cas) NOs sos Gum tec. C. 30) afte 5 
Cranch 173, 3 L. ed. 70]. 

te See supra § 6 text and notes 

78. Melton v. Caigill, 8 Ky. Op. 
234 (holding that, where a trus- 
tee has heen invested with the legal 
title to real estate, the beneficiaries 
of the trust cannot maintain an ac- 
tion of ejectment to recover the land, 
but they must resort to a court of 
equity to enforce their claims); Reed 
v. Robertson, 45 Mo. 580 (suit in eq- 
Miiy w) fore partition); ral) 9vo0 oa 
France Fire Engine Co., 158 N. Y. 
570,.538 NE 513 [aff 8 App. Div. 616 
mem, 40 NYS 1143 mem] (holding 
that where a person, who has exe- 
cuted a deed by which upon its face 
he has granted to another whatever 
interest he had in the property there- 
in described, claims that he did not 
execute the deed for such purpose 
but merely for the purpose of assur- 
ing to the grantee the continued use 
of certain streets which had been 
laid out upon lands belonging to him, 
his remedy is by a suit on the equity 
side of the court for a reformation 
of the deed so as to express the real 
agreement of the parties, and not by 
a common-law action of ejectment. 
Smith v. Gardner, 42 N. Y. 356 (ac- 
tion to redeem). 

79. Higgins v. Howard, 61 SW 
1016, 22 KyL 1863. 

80. Finelite v. Sinnott, 125 N.Y. 
6838 mem, 25 NE 1989, 8 Silv. A. 205 
[aff 57 N. Y. Super. 57, 5 NYS 439]. 

81. Meyers v. Mayhew, 32 App. 
(D. C.). 205. ; 

82. Ezzard v. Findley Gold Min. 
Co., 74 Ga. 520, 58 AmR 445. 

Blair v. Peck, 1 Pennyp. (Pa.) 


84. Aiken vy. Benedict, 39 Barb. 
(N. Y.) 400 [substantially ‘overr 
Sherry v. Frecking, 11 N. Y. Super. 
452]; Child v. Chappell, 9 N. Y. 246. 

85. Ala.—Mt. Vernon Lumber Co. 
v. Shepard, 190 Ala. 574, 67 S 286. 

Cal.—Payne v. Treadwell, 5 Cal. 
310. 

Fla.—Jones v. Lofton, 16 Fla. 189. 

Mich.—Kuite v. Lage, 152 Mich. 
638, 116 NW 467, 125 AmSR 421. 

N. J.—Farley v. Craig, 17 N. J. L. 
191. 

Pa.—Lawrence v. Hunter, 9 Watts 
64. 

See also infra §§ 16-22. 

[a] For example (1) the vendor 
of land by an executory land contract 
giving the vendee right to immediate 
possession, but retaining the legal 
record title, cannot maintain eject- 
ment against a stranger who takes 
possession of a part of the land oust- 


ing the vendee therefrom. Kuite v. 
Lage, 152 Mich. 6388, 116 NW 467, 125 
AmSR 421. (2) Nor cana purchaser of 
Standing timber maintain ejectment 
to recover possession of the timber 
after the time limited by the con- 
tract for its removal has expired, 
since he would then have no legal 
right to enter on the land. Mt. Ver- 
non Lumber Co. v. Shepard, 190 Ala. 
574, 67 S 286. 

[b] EHjectment does not lie for 
rent, because no entry can be made 


pon it. Farley v. Craig, 15 N. J. lL. 
86. Cal.—Southern Pac. Co. V.: 


Burr, 86 Cal. 279, 34 P 1032; Mahon 

v. San Rafael Turnp. Road Co., 49 Cal. 

269; Wood v. Truckee Turnp. Co., 24 

Cal. 474. 

fo ee v. Lewis, 15 Conn. 
ime ge Cate a v. Huff, 11 Minn. 


N. Y.—Aiken y. Benedict, 39 Barb. 
400; Champlain, etc., R. Co. v. Valen- 
tine, 19 Barb. 484; Rowan v. Kelsey, 
18 Barb. 484 [rev on other grounds 
4 Abb. Dec. 125, 2 Keyes 594]; Jack- 
son v. Buel, 9 Johns. 298. 

Pa.—Caldwell v. Fulton, 31 Pa. 
475, 72 AmD 760; Black v. Hepburne, 
2 Yeates 331. 

Vt.—-Patch v. Keeler, 27 Vt. 252. 

{aj Upon the destruction of 
building's of which the demised prem- 
ises were a part, the lessee’s right 
of entry was gone and no longer ex- 
isted, because his interest was not 
tangible or visible, and the delivery 
of possession by sheriff upon a writ 
of habere facias not possible, and 
consequently ejectment was not 
maintainable. Roman v. Kelsey, 18 
Barb. (N. Y.) 484. But see Rowan 
v. Kelsey, 4 Abb. Dec. 125, 2 Keyes 
594 (where a judgment for plaintiff 
on a new trial in this case was re- 
versed on other grounds, but a ma- 
jority of the judges were of opinion 
that ejectment would lie if plaintiff 
was not estopped). 

87. lIowa.—Beatty v. 
Iowa 109, 85 AmD 546. 
is J.—Farley v. Craig, 15 N. J. L. 

N. Y.—Butler v. Frontier Tel. Co., 
186 N. Y. 486, 79 NE 716, 116 AmSR 
5638, 11 LRANS 920, 9 AnnCas 858 
[aff 109 App. Div. 217, 95 NYS 684]; 
Woodhull v. Rosenthal, 61 N. Y. 382; 
Child v. Chappell, 9 N. Y. 246; Smith 
v. Revels, 79 Hun 213, 29 NYS 658; 
Rowan v. Kelsey, 18 Barb. 484; Jack- 
son v. May, 16 Johns. 184; Jackson 
v. ‘Buel. 9 Johns. 298. . 

Pa.—Hancock v. McAvoy, 151 Pa. 
age 25 A 47, 31 AmSR 774, 18 LRA 
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liver possession because the land is inaccessible at 
the time of trial or judgment.®* 

{§ 9] 2. Property Recoverable. Since as a rule 
no property is subject to ejectment unless a right of 
entry thereon exists,®® it follows that the action lies 
only for a corporeal hereditament.°° It may be 
maintained to recover possession of a church or 
chapel,®! to recover possession of a house, a room, 
or a chamber therein,®2 or an upper story thereof,°* 
held separately from the land,®* although, where the 
right to build an upper story is a mere easement, 
as in ease of a grant thereof in perpetuity, the 
grantee cannot recover such story as a part of the 
land.°> Ejectment will also lie to recover the pos- 
session of standing timber; or of an acre of land, 
described only by the name of land, although there 
are a wall and a porch, and part of a house built 
thereon;®? or of a barn and outhouse standing on 
a close;°® of a tollhouse and gates;°® or where 
one encroaches by a building on the land of an- 
other,! even though such projections are entirely 
below the surface of the soil.2 But on this last 
point there is authority to the contrary. Hject- 
ment will lie for the recovery of a tunnel under 
the surface of Jand.4 And it has been held that 


EJECTMENT © 


. 


one is liable in ejectment for the projection of his 
roof over another’s land,® or for stretching a tele- 
phone wire across another’s land, although not sup- 
ported by any structure on the premises,° but 
the question whether mere projections over land 
above the surface, not touching or being connected 
with the soil, will support the action of ejectment 
is one upon which the courts are not agreed, some 
contending that while such projections are an in- 
vasion of right, they do not amount to an ouster of 
possession for which ejectment will lie.” Ejectment 
will also lie to recover possession of land under 
water,’ although where lands under water are 
granted for specific purposes, such as erection of 
docks, ete., by the state, actual occupation is re- 
quired.® It will lie to recover land below high water- 
mark,!° providing the riparian owner has reclaimed 
the shore bordering on the tidewater in front of 
him.1+ So ejectment may be maintained for the re- 
covery of a fixture,!? a pier,!® or a wharf,1* or for 
anything attached to the soil of which the sheriff 
can deliver possession.1® 

[§ 10] 38. Property Not Recoverable. The gen- 
eral rule is that an action for ejectment cannot be 


[s§ 810 


Vt.—Patch v. Keeler, 27 Vt. 252. 

fa] Flooding land.—One who had 
title to the gold and other ore em- 
befided in land, with the right to 
enter thereon to enable him to mine 
the ore, could not maintain ejectment 
against an adjacent proprietor lower 
down the stream, who had erected a 
dam across it, by which the water 
was thrown back and submerged the 
land on which the mining right was 
situated, and by means of which the 
owner was prevented and hindered 
from making use of his property. 
“Indeed,” said the court, “we do not 
clearly see how the sheriff could ex- 
ecute the writ of habere facias pos- 
sessionem, which the judgment in fa- 
vor of the plaintiff in ejectment 
awards, by removing the water from 
the premises and by putting the 
plaintiff in possession.”  Wzzard_ v. 
Findley Gold Min, Co., 74 Ga. 520, 
522, 58 AmR 445. 

{b] Where the code provides for 
the levy of execution against a cor- 
poration authorized to receive tolls 
and upon its franchises, rights, and 
privileges, it operates to change the 
law as to ejectment before such stat- 
ute. Southern Pac. Co. v. Burr, 86 Cal. 
9 ec4se LOS2. 

88. Woodhull v. Rosenthal, 61 
N. Y. 382. 

89. See supra § 8. 

90. Mahon v. San Rafael Turnp. 
Co., 49 Cal. 269; Wood v. Truckee 
Turnp. Co., 24 Cal. 474; Beatty v. 
Gregory, 17 Iowa 109, 85 AmD 546; 
Mantoy, eveaOorale. 2 baN arden ee Oks 
Chism v. Lamb, 63 Misc. 209, 118 NY 
S 458; Rowan v. Kelsey, 18 Barb. 
(N. Y.) 484. 

Easements, servitudes, etc. see in- 
Era § 28: 2 

91. Van Deuzen v. Ft. Edward 
Presb. Coner., 4 Abb. Dee. (N. Y.) 465, 
8 Keyes 550, 3 Transcr. App. 39; Lu- 
cas v. Johnson, 8 Barb. (N. Y.) 244; 
Harpur’s Case, 11 Coke 28a, 77 Re- 
print 1173; Thyn v. Thyn, Style 101, 
82 Reprint 562; Hillingsworth v. 
Brewster, 1 Salk. 256, 91 Reprint 225. 

[a] Ejectment lies to recover 
basement of a church, where the deed 
vests a fee in the grantee with the 
reservation, of an easement only, but 
the use is limited to a special pur- 
pose and persons use it for other pur- 
poses, but judgment should award 
possession subject to easement. Gal- 
lupville Reformed Church v. School- 
craft, 65 N. Y. 134 [rev 5 Lans. 206]. 
, 92. Otis v. Smith, 9 Pick. (Mass.) 
293: White v. White, 16 N. J. L. 202, 
31 AmD 232; Rowan v. Kelsey, 4 Abb. 


Dec. (N. Y.) 125, 2 Keyes 594; Stan-] Blakslee’s 


cel v. Calvert, 60 N. C. 104; Gilliam 
v. Bird, 30 N. C. 280, 49 AmD 379. 

93. Asheville Div. No. 15 S. of T. 
v. Aston, 92 N. C. 578. 
yaa Otis v. Smith, 9 Pick. (Mass.) 

95. Thorn v. Wilson, 110 Ind. 325, 
11 NE 230, 59 AmR 209. 

96. Mt. Vernon Lumber Co. v. 
Shepard, 190 Ala. 574, 67 S 286; Mt. 
Vernon Lumber Co. v. Shepard, 180 
Ala. 148, 155, 60 S 825; Heflin v. 
Bingham, 56 Ala. 566, 28 AmR 776; 
Walters v. Sheffield, (Fla.) 78 S 539. 

“Tt has been long since finally set- 
tled in this state that standing tim- 
ber is a part of the realty, and that 
ejectment is an appropriate remedy 
to recover its possession.” Mt. Ver- 
non Lumber Co. y. Shepard, supra. 

97. Goodtitle vy. Alker, 1 Burr. 133, 
97 Reprint 231, 1 Ld. Ken. 427, 96 
Reprint 1044. 

98. Anthony v. Haneys, 8 Bing. 
186, 21 ECL 499, 131 Reprint 372. 

99. Doe v. Booth, 2 B. & P. 219, 
126 Reprint 1245. 

[a] Ejectment will lie for a beast 
gate which imports land and common 
for one beast. Mellington v. Good- 
title, Andr. 106, 95 Reprint 319, Str. 
1084, 93 Reprint 1047. 

i. Cromwell v. Hughes, 144 Mich. 
3, 107 NW 323; Johnson v. Minnesota 
Tribune Co., 91 Minn. 476, 98 NW 
321; McDivitt v. Bronson, 101 Nebr. 
437, 163 NW 761. 

2. Wachstein v. Christopher, 128 
Ga. 231, 57 SE 511, 119 AmSR 381, 
11 LRANS 917. 

3. Rahn vy. Milwaukee Electric R., 
etc., Co., 103 Wis. 467, 79 NW 747 
(holding that, where a lot:owner in- 
trudes his foundation wall into the 
land of the adjoining owner, but the 
Jatter is in undisturbed possession of 
the surface of his lot to the true 
line, ejectment will not lie). 

4. Condict v. Erie R. Co., 80 N. J. 
Ha. 519, 85 A 612 (where the tunnel 
was forty feet below the_ surface). 

5. Murphy v. Bolger, 60 Vt. 723, 
15 A 365, 1 LRA 309; Stedman v. 
Smith, 8.5: (& Bi 1,./92) BCLS. 120 
Reprint 1. 

6 Butler v. Frontier Tel. Co., 186 
N. Y. 486, 79 NE 716, 116 AmSR 563. 
11 LRANS 920, 9 AnnCas 858 [aff 109 
App. Div. 217, 95 NYS 684]. 

See infra § 10. 

8. Lowndes v. Huntington, 153 
UWS. 1, d4ySCt. 758.38 Ti. ed) VGitbs 
Donovan-Hopka-Ninneman Co. Vv. 
Hope Lumber Mfg. Co., 194 Fed. 643, 
115 CCA 1; Blakslee Mfg. Co. v. 


Sons TIron-Works, 129 
N. Y. 155, 29 NE 2 [aff 59 Hun 209, 
13 NYS 493]; New York v. Law, 125 
N.--Y. 380, (26 <NE) 147d) ofiatf 16) NYS 
628]; Champlain, ete., R. Co. v. Val- 
entine, 19 Barb. (N. Y.) 484; Provi- 
TS v. Comstock, 27 R. I. 537, 65 A 


9. Champlain, ete, R. Co. v. Val- 
entine, 19 Barb. (N. Y.) 484. 

10. Nichols v. Lewis, 15 Conn. 137 
(holding the ejectment lies against 
a disseizor for land below high wa- 
termark to the channel filled up by 
the riparian proprietor). : 

_[a] In Montana.ejectment lies by 
riparian owners of a. navigable 
stream to land between high and low 
watermark from a person in posses- 
sion who does not claim rights as a 
navigator or fisherman, Gibson v. 
Kelly, 15 Mont. 417, 39 P 517. 

[b] In Wisconsin the title to land 
under the waters of Lake Michigan 
is in the state, and hence the title 
of a riparian owner stops at the wa- 
ter’s edge,- and he cannot maintain 
ejectment for the sunmerged land 
beyond it. dllinois Steel Co. v. Bilot, 
109 Wis. 418, 84 NW 855, 85 NW 402, 
83 AmSR 905. 

{c] Right of possession to up- . 
lands or tide lands in Alaska may be 
determined in ejectment. Carroll v. 
Price, 81 Wed 37. 

11. Stockham y. Browning, 18 
N. J. Eq. 390; Peo. v. Mauran, 5 Den. 
CNY) 389: 

Jackson v. May, 16 Johns. 

(N. Y.) 184 (holding that the action 
lies for anything attached to the 
soil); Stancel v. Calvert, 60 N. C. 104; 
Hill v. Hill, 43° Pa, 521. 


[a] Where machinery is erected 
on plaintifi’s land at the joint ex- 
pense of himself and defendant, and 
under an agreement to use it in com- 
mon without limitation as to time, 
the interests are real estate; and if 
one excludes the other ejectment will 
lie to enforce the agreement. Hill v. 
Bill, 48—Pa. 621. 

Fixtures generally see Fixtures [19 
Cye 1033]. 

13. Crooked Lake. Nav. Co. _ v. 
Keuka Nav. Co.. 26 NYWklyDig 145 
(att ib NENA S667. 220 IN BY tt 26%- 

14. Coburn v. Eames, 52 Cal. 385, 
28 AmR 634; Frisbie v. McClernin, 38 
Cal. 568; Chism v. Lamb, 63 Misc. 
209, 118 NYS 458. ; 

Mcde> to use a wharf see infra § » 


15. Carpenter v. Oswego, ete, R. 
Co., 24 N. Y. 655. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


ene a eee es ee ll a ing 


§§ 10-11] 


maintained for an incorporeal hereditament,!® al- 
though an exception to the rule has been made with 
respect to incorporeal hereditaments in the nature 


_of tithes,1” or grants of common.1§ 


not lie for a tenement,® for a prebendal stall and 
house, for a canonry as such,?° for a rectory against 
a person who has been simoniacally presented,?! for 
dower which has not been assigned,” for pews in a 
ehureh,?* or for a ferry franchise,?* or a part or 
the whole of the roadbed of a railroad company.?® 
It has been held that ejectment will not lie for a 
projecting cornice,?® or for an encroachment upon 


16. Ala.—Louisville, ete., R. Co. v. 
Massey, 126 Ala. 156, 33 S 896, 96 
AmSR 17. 

Cal.-Swift v. GooGrich,* 70 -Cal. 
103, 11° P 561" Wood v._ Truckee 
Turnp. Co., 24 Cal. 474. 


Towa.—Beatty v. Gregory, 17 Iowa 
109, 85 AmD 546. 

Ky.—Smith v. Martin, 4 KyL 442, 
11 Ky. Op. 818. { 
Se ae aps v. Gladwin, 40 Mich. 

Minn.—Winona v. Huff, 11 Minn. 


aoe 
Mo.—Brier v. Macon State Exch. 
125 SW 469 (ease- 


Bank, 224 Mo. 6738, 
ape 

N. J.—Conover v. Atlantic City 
Sewerage Co., 70 N. J. L. 315, 57 A 
897; Jacobson v. Hayday, 83 N. J. L. 
537, 83 A 902 (claim of easemnent by 
defendant) ; Farley v. Craig, 15 N. J. 
L 1 


N. Y¥.—Woodhull v. Rosenthal, 61 
N. Y. 382; Child v. Chappell, 9 N. Y. 
246; Chism y. Smith, 138 App. Div. 
715, 123 NYS 691; Jackson v. May, 16 
Johns. 184. 

Or.—Colquille Mill, etc., Co. Vv. 
Johnson, 52 Or. 547, 554, 98 P 132, 132 
AmSR 716 [cit Cye]; Parker v. West 
Coast Packing Co., i7 Or. 510, 2de P. 


822, 5 LRA 61. 
Pa.—Hancock v. McAvoy, 151 Pa. 
460, 25 A 47, 31 AmSR 774, 18 LRA 


781; Union Petroleum Co. v. Blinn Pe- 
troleum Co., 72 Pa. 173; Black v. Hep- 
burne, 2 Yeates 331. 

Wis.—Menominee Lumber Co. v. 
Seidl, 149 Wis. 316, 185 NW 854. 

17. Nichols v. Lewis, 15 Conn. 137. 

18. Reynolds v. Cook, 83 Va. 817, 
3 SE 710, 5 AmSR 317 (where the 
court said that a right to quarry, al- 
though clearly an incorporeal hered- 
itament, had been compared toa grant 
of common and was therefore an in- 
terest in, or right arising out of, the 
land and as such constituted a foun- 
dation for an action of ejectment). 

19. Doe v. Plowman, 1 East 441, 
102 Reprint 117; Doe v..Denton, 1 
T. R. 11, 99 Reprint 944; Goodright v. 
Flood, 3. Wils. C. P. 23, 95 Reprint 
912 (holding, however, that if it is 
for a messuage and tenement, the 
words “and tenement” may be strick- 
en out). 

20. Doe v. Musgrave, 1 M. & G. 
625, 39 ECL 942, 133 Reprint 483. 

21. Doe v, Fletcher, 8 B. & C. 25, 
15 ECL 22, ‘ios Reprint 952. 


22. Doe v: Nutt, 2 C. & P. 430, 12 
ECL 658. 
Dower before assignment see 


Dower §§ 201-236. 

23. Ridout vy. Harris, 17 U. C. C. 
Pr S83 

24. New York v. Union Ferry Co., 
55 HowPr (N. Y.) ‘ise: See also Rees 
v. Lawless, Litt. Sel. Cas. (Ky.) 184, 
12 AmD 295 (holding that ejectment 
will not lie for: forcibly taking pos- 


session of a ferry). 
25. New Castle, ete, R. Co. v. 
New Castle, ete, R. Co., 8 Pa. Dist. 


{685 42 Pas Cost1,, 30 WklyNCas 507. 

26. Vrooman v. Jackson, 6 Hun 
(CN. Y.)< 326. 

27. Norwalk Heating, etc., Co. v. 
Vernam, 75 Conn. 662, 55 A 168, 96 
AmSR 246 (holding that the con- 
struction and maintenance upon a 
house of eaves overhanging another’s 
Jand, although an invasion of right, 
is not an ouster of possession for 
which an action of ejectment will 


EJECTMENT 


The action will 


lie); Aiken vy. Benedict, 39 Barb. 
(N. Y.) 400 [overr Sherry v. Freck- 
ingy 11 N.Y. Super. 4527]. 

[a] Where each of two ad- 
joining land owners occupies his 
property to the line, one cannot main- 
tain ejectment because the eaves 
from the barn of the other overhangs 
the land of the former so that the 
water therefrom falls on his land. 
Rasch v. Noth, 99 Wis. 285, 74 NW 
820, 67 AmSR 858. 40 LRA 577. 

28. See supra § 9. 

29. Parker v. West Coast Packing 
Co. 17 Ore 610) 212P 3822) 5 RA 6. 
(holding that the action does not lie 
by the riparian owner of lands 
bounded by navigable rivers, for land 
below low watermark, against one 
who has erected structures in front 
of such owner’s land). 

30. Newark v. Chestnut rr Land 
Co., 77 N. J. Eq. 23, 75 A 64 

31. Ejectment based on pee pos- 
session see infra § 25. 

Equitable estoppel see infra § 86. 

32. U. S.—vVeve v. Sanchez, 226 
U. S. 234, 33 SCt 36, 57 L. ed. 201. 

Ala.—Dennis v. Price, 148 Ala. 242, 
41 S 840. 

EM RAE OLE v. House, 8 Alaska 

Ark.~—Allen v. Phillips, 87 Ark. 185, 
112 SW 403. 


Cal.—Moore v. Tice, 22 Cal. 513; 
Busenius v. Coffee, 14 ‘Cal. 91. 
Canal Zone.—Villalobos v. Fole- 


ston, 2 Canal Zone 34. 

D. C.—Walter v. Slater, 5 App. 357. 

Fla.—Burt v. Florida S. R. Co., 43 
Fla, 339, 31°S 265. 

Ga.—Nesmith v. Hand, 128 Ga. 508, 
Be Sete Lose 
ees State v. State Bank, 5 Ind. 

Iowa.—Marks v. McGookin, 127 
Iowa 716, 104 NW 38738; Schlosser v. 
Cruikshank, 96 Iowa 414, 65 NW 344; 
Armstrong v. Pierson, 4 Greene 45. 

Md.—Lannay v. Wilson, 30 Md. 536. 

Mich.—Bay County v. Bradley, 39 
Mich. 163, 33 AmR 367. 

Nebr.—Reanis v. Sinclair, 88 Nebr. 
738, 130 NW 562, AnnCasi912B 989. 

N. Y.—Jackson v. Richmond, 4 
Johns. 483; McLeans v. Macdonald, 2 
Barb. er 2 Edm. Sel. Cas. 398. 

N. C—Campbell v. Everhart, 139 
Ne C4 5038, 52 SH, 202. 

Be pe ‘—Eggleston v. Bradford, 10 Oh. 
8 

Philippine.—Gaspar v. Quindara, 27 
Philippine 139; De la Cruz v. Nino, 18 
Philippine 284. 


Porto Rico.—Elzaburu v. Chaves. | 


19 Porto Rico 162; Velilla v. Pizé, 17 
Porto Rico 1069. : 

Yenn.—Hubbard v. Godfrey, 100 
Tenn. 150, 47 SW 81. 

W. Va.—Riffle v. Skinner, 67 W. Va. 
75, 67 SE 1075. 

Wis.—Mash v. Bloom, 133 Wis. 646, 
114 NW 457, 14 LRANS 1187, 14 Ann 
Cas 1012. 

Ont.—Owen v. Mercier, 14 Ont. L. 
491, 10 OntWR 1, 10 AnnCas 457; 
Hartley v. Maycock, 28 Ont. 508. 

Pr. Edw. Isl.—Doe v. Betts, 1 Pr. 
Edw. Isl. 116. 

{a] Fraud, illegality, or mistake. 
—The deed of title should not be 
based upon: (1) Fraud. Knox v. Mc- 
Farran, 4 Colo. 586; Bouton v, Orr, 51 
Iowa 473. 1 NW 704; Watts v. Witt, 
39 S..C..356. 17 SH, 822. (2) Illegal- 
ity or mistake. Feret v. Hill, 15 C. B. 
207, 80 ECL 207, 139 Reprint 400: 
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land by overhanging eaves or gutters;?7 but there 
are authorities to the contrary.?® 
not lie to recover land below low watermark,® 
ean a lower riparian proprietor maintain ejectment 
to prevent upper proprietors from abstracting an 
improper amount of water fom the stream.*° 

[§ 11] ©. Title to Support Action—1. In Gen- 
eral—a. Valid and Legal Title—(1) Generally. Sub- 
ject to exceptions hereafter noted ** plaintiff in 
ejectment cannot recover unless he has in himself a 
good and valid title or interest in the premises ;%” 
even against an invalid title plaintiff must show 


Kjectment will 
nor 


Beaufort v. Neeld, 12 Cl. & F. 248, 8 
Reprint 1399; Hughes v. Lumley, 4 
E. & B. 274, 82 ECL 274, 119 Reprint 
105; Austin v. Taite, 8 Ir. Cop. 23863 
Dusenbury v. Palmatier, 21 Us C. ay 

[b] Grant of land held adversely. 
—(1) Under a statute authorizing 
ejectment by a grantee in the name 
of the grantor when the conveyance 
is void because the land was held 
adversely to the grantor at the time 
of the conveyance, the only issue 
which can properly be litigated is the 
ownership of the property as between 
defendant and plaintiff’s grantor, and 
any title acquired by the grantee 
through other sources is immaterial. 
Flagler v. Devlin, 109 App. Div. 904, 
95 NYS &01 [aff 186 N. Y. 589, 79 NE 
1105]. (2) In North Carolina the 
rule that under, St. 32 Hen. VIII 
(Code [1883] § 1333), making void 
a conveyance of premises in the ad- 
verse possession of another, an ac- 
tion of ejectment would not lie, was 
modified by Code (1883) § 177, now 
Revised (1905) § 400, providing that 
a grantee may maintain an action in 
his own name, notwithstanding his 
conveyance or that of one under 
whom he claims is void by reason of 
the premises having been in the ad- 
verse possession of another at the 
time of conveyance, and § 1333 -was 
expressly repealed by Pub. L. (1899) 
p 1388 c 42. Bland v. Beasley, 145 
N.C. 168, 58-SE 993. 

[ec] Good title must be vested in 
a vendor in ejectment by him to re- 
cover payment of purchase money. 
eee ca v. Shatto, 9 Watts & S. (Pa.) 


[d] A void deed under which no 
possession has been taken will not 
support an action of ejectment. John- 
son v. Elwood, 53 N. Y. 431 [rearg 
den 56 N. Y. 614 mem]. 

[e] In a petitory action, before 
the lessee’S possession can be dis- 
turbed, plaintiff must show a good 
and perfect title in himself. Young 
v. Chamberlin, 15 La. Ann, 454. 

{f] Title of plaintiff is not specu- 
lative because his deed contains a 
covenant of warranty which he in- 
tends to enforce if he fails in the 
suit. Bradley v. Drayton, 48 S. CG. 
234, 26 SE 613. 

[g] Children may recover home- 
stead after arrival of youngest child 
at majority after death of parents. 
Davis v. Jones, 95 Ga. 788, 23 SE 79. 

{h] The alienee of a disseizor in 
possession has a good title as against 
all persons not having a paramount 
title. Flagg v. Mann, 9 F. Cas. No. 
4,847, 2 Sumn. 486. 

{i] Under the Arkansas statute, 
providing that a conveyance in pur- 
suance of a sale ordered by the court 
shall pass to the grantee the title of 
all the parties to the action, a sale 
of land under a decree in a suit in 
personam to enforce payment of 
levee taxes passes to the purchaser 
only such title as the parties had at 
the time of the sale, and proof of a 
conveyance pursuant to such sale, 
without further proof that the par- 
ties to the suit had title to the land, 
does not establish sufficient title in 
the purchaser to support ejectment. 
Wilson v. Gaylord, 77 Ark. 477, 92 


SW 26. 
[i] An executor having a mere 


‘power. of sale cannot maintain eject- 
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title in himself.*? As a general rule plaintiff must 
also show that his title is a legal title ** and that 
he acquired it before the commencement of the 
in some jurisdictions, however, an equit- 


action.®° 


EJECTMENT 


ejectment.?® 


able title in plaintiff is sufficient to support the ac- 


ment. Daniel vy. Dayton Coal, ete. 
Co., 132 Tenn. 501,178 SW 1187. 

[k} Charge on land.—One who 
has no estate in land, but is entitled 
to a support therefrom cannot main- 
tain an action for the recovery of the 
land. Borum v. Gregory, 119 Ga. 766, 
47 SE 192; Grant v. McLennan, 16 
U. Cc. C. P. 395 (devise on condition 
of supporting plaintiff). 

33. Leonard v. Coleman, (Ark.) 15 
SW 14; Florentino v. Cortes, 18 Phil- 
ippine 281, 

34. . S—Smith v. McCann, 24 
How. 398, 16 L. ed. 714; Sawyer v. 
Osterhaus, 212 Fed. 765; Sheridan v. 
Southern Pac. Co., 179 Fed. 81, 102 
CCA 3875; Dunkerson v. Goldberg, 162 
Bed. 120; 89 CCA 120; Stockley ~v- 
Cissna, 119 Fed. 812, 56 CCA 324; 
Cleveland v. Bigelow, 98 Fed. 242, 39 
CCA 47; Bouldin v. Phelps, 30 Fed. 


547. 
Ala.—Blair v. Blair, 74 S 947; 
Nolen v. Powell, 64 S 566; McAr- 


thur v. Brue, 190 Ala. 563, 67 S 249; 
Alabama White Marble Co. v. Ala- 


bama White Marble Quarries, 190 
Ala. 595, 67 S 505; Simmons v. Rich- 
ardson, 107 Ala. 697, 18 S 245; 


Slaughter v. McBride, 69 Ala. 510. 

Gal.—Lantz vy. ‘Cole, 172 ‘Cal. 245, 
156 P 45; Willis v. Wozencraft, 22 
Cal. 607; Kerr v. Snowdon, 24 Cal. A. 
152, 140 P 704. 

Conn.—Cahill v. Cahill, 75 Conn. 
522, 54 A 201, 732, 60 LRA 206. 

Ae RO v. Roe, 26 Del. 78, 80 A 

D. C.—Bursey v. Lyon, 30 App. 
597; Scott v. Herrell, 27 App. 395. 

Fla.—Turknett v. Johnson, 66 Fla. 
309, 63 S 578; Skinner Mfg. Co. v. 
Wright, 56 Fla. 561, 47 S 931; Harris 
v. Butler, 52 Fla. 253, 42 S 186; Sim- 
mons y. Spratt, 20 Fla. 495; Jones v. 
Lofton, 16 Fla. 189. 

Ga.—Marshall v. Carter, 143 Ga. 
526, 85 SE 691; Bond v. Hunt, 135 
Ga. ‘733, 70 SE 572. 

Hawaii—Zeugma v. Paahao, 16 
Hawaii 345. 

Tll.—Walton v. Malcolm, 264 Ili. 
389, 106 NE 211, AnnCas1915D 1021; 
McFall v. Kirkpatrick, 236 Ill. 281, 86 
NE 139; Phelps v. Nazworthy, 226 
Ill. 254, 80 NE 756; Krause v. Nolte, 
217 Ill. 298, 75 NE 362, 3 AnnCas 10613 
Valette v. Bennett, 69 Ill. 632; Tilgh- 
man vy. Little, 13 Ill. 239. 

Ind.—May v. Dobbins, 166 Ind. 331, 
77 NE 3538; Rowe v. Beckett, 30 Ind. 
154, 161, 95 AmD 676; Stehman v. 
Crull, 26 Ind. 436; White v. Suggs, 
56 Ind. A. 572, 104 NE 55. 

Towa.—Kitteringham v. Blair Town 
LO ete., Co., 66 Iowa 280, 23 NW 
668. 

Kan.~Abrams v. Abrams, 74 Kan. 
888, 88 P 70. 

Md.—Joseph v. Bonaparte, 118 Md. 
591, 85 A 962; Hammond v. Inloes, 4 
Md. 138; Mitchell v. Mitchell, 1 Md. 
44; Wilson v. Inloes, 11 Gill & J. 351. 

Mich.—Sanborn v. Loud, 150 Mich. 
154, 113 NW 309, 121 AmSR 614. 

Miss.—Winn v. Cole, Walk. 119. 

Mo.—McQuitty v. Steckdaub, 1906 
SW 590; Swisher v. Pemberton, 249 
Mo. 200, 155 SW 22; Pierce v. Lee, 
197 Mo. 480, 95 SW 496; Martin v. 
Kitchen, 195 Mo. 477, 93 SW _ 780; 
Nalle v. Thompson, 173 Mo. 595, 
73 SW 599; Becker v. Stroeher, 
167 Mo. 306, 66 SW 1083; Robinson v. 
Claggert, 149 Mo. 153, 50 SW 280; 
Finley v. Babb, 144 Mo. 403, 46 SW 
165; Clay v. Mayr, 144 Mo. 376, 46 
SW 157; Kingman v. Sievers, 143 Mo. 
519, 45 SW 266; Hough v. Jasper 
County Light, ete, Co., 127 Mo. A. 
570, 106 SW 547. 

Nebr.—Reams v. Sinclair, 97 Nebr. 
542, 150 NW 826; Bridenbaugh v. 
Bryant, 79 Nebr. 329, 112 NW 571; 


Zion Evangelical Lutheran Church v. 
John’s Evangelical Lutheran Church, 
75 Nebr. 774, 106 NW 1010; Dale v. 
Hunneman, 12 Nebr. 221, 10 NW 711. 

N. Y.—French v. Wray, 166 App. 
Div. 471, 151 NYS 1015; Bennett v. 
Gray, 92 Hun 86, 36 NYS 372. 

N. C.—Tayior v. Meadows, 169 
N.C. 1:24, 85 SH 1. 

Okl.—McElroy v. Moose, 151 P 857, 

Pa.—Stilley v. McNeal, 219 Pa. 
533, 69 A 58; Wood v. Praul, 217 Pa. 
293, 66 A 528 (gift unaccompanied by 
possession). 

Philippine.-—Gasper v. Quindara, 27 
Philippine 139. 

R. I.—Monks v. Deslandes, 38 R. I. 


2, 94 A 854. 
Tenn.—Ferguson vy. Prince, 136 
Tenn. 543, 190 SW 548; Harris: v. 


Mason, 120 Tenn. 668, 115 SW 1146, 
25 LRANS 1011; Hubbard v. Godfrey, 
100 Tenn. 150, 47 SW 81; King v. 
Coleman, 98 Tenn. 561, 40 SW 1082; 
Hearn v. Jones, (Ch. A.) 64 SW 344. 

Va.—Spriggs v. Jamerson, 115 Va. 
250, 78 SE 571; Leftwich v. Rich- 
mond, 100 Va. 164, 40 SE 651; Rus- 
coe v. Allmond, 92 Va. 484, 23 SH 


W. Va.—Riffle v. Skinner, 67 W. 
Va. 75, 67 SE 1075; Taylor v. Russell, 
65 W. Va. 632, 64 SE 923; Wade v. 
McDougle, 59 W. Va..113, 52 SE 
1026; Logan v. Ward, 58 W. Va. 366, 
52 SE 398, 5 LRANS 156. 

Wis.—Le Blond v. Peshtigo, 140: 
Wis. 604, 123 NW 157, 25 LRANS 
511; Wilburn v. Land, 138 Wis. 36, 
119 NW 803; Pereles v..Gross, 126 
Wis. 122, 105 NW 217, 110 AmSR 


901. 

Can.—Kearney v. Creelman, 14 
Cant; S.s Caso: 

N. B.—Colonial Inv., ete., Co. v. 


Demerchant, 38 N. B. 431; Everett v. 
Everett, 38 N. B. 390. 

Ont.—Lage v. Mackenson, 40 U. C. 
Q. B. 388; Johnstone v. White, 40: 
Un CraQeB 230g: 

Newfoundl.—French vy. Dunn, 4 
Newfoundl. 404; Power v. McBride, 4 
Newfoundl, 37. 

“[The] action, although a posses- 
sory one, is strictly a legal action, 
and, when based upon an assertion of 
title, can only be maintained upon a 
showing of existing legal title in the 
plaintiff, or a legally devised title 
from a common source.” McQuitty 
v. Steckdaub, (Mo.) 190 SW 590, 592. 

[a] MTlustrations. — (1) Where 
plaintiff claimed under a quitclaim 
deed from some of the owners, and 
also claimed under a sheriff’s deed in 
partition, which did not include the 
property in controversy, the court 
must award him the rights granted 
by the quitclaim deed. Swisher v. 
Pemberton, 249 Mo. 200, 155 SW 22. 
(2) A purchaser at a sale on execu- 
tion against a husband of land stand- 
ing in the name of the wife acquires 
no legal title and cannot maintain 
ejectment. Kingman y. Sievers, 143 
Mo. 519, 45 SW 266. 

[b] The assignee of a mortgage, 
where the assignment does not con- 
vey the legal title, cannot maintain 


ejectment. Sharpe v. Brantley, 123 
Ala. 105, 26 S 289, 
[c] Recovery of unseated land 


sold for taxes under a statute pro- 
viding that any person wishing to 
bring ejectment for unseated land 
which has been sold for taxes may 
Serve the writ on the purchaser, and 
if the purchaser cannot be found in 
the proper county then the court may 
grant a rule on defendant to appear 
and plead, which rule shall be pub- 
lished, etc., and if no person appears 
the court may give judgment by de- 
fault, but if the purchaser appears 
the cause shall be tried as though 


[§ 1 


tion,2¢ and equitable defenses may defeat it.°7 Sub- 
ject to this qualification, it is a general rule that 
a legal title and right to possession will support 
A failure to pay the inheritance tax 


there was an actual occupation of the 
land. Where plaintiff does not com- 
ply with the statute and defendant 
is not served with process or given 
notice to appear, but enters a volun- 
tary appearance, the statute is with- 
out application, and plaintiff is en- 
titled to judgment only on proof of 
title in himself and of possession of 
the lands by defendant, Kreamer v. 
Voneida, 213 Pa. 74, 62 A 518. 

{d]. Under the Virginia statute, 
providing that a deed shall be void 
as to subsequent purchasers for a 
valuable consideration without no- 
tice until and except from the time 
it is admitted to record in the proper 
county or corporation, plaintiff in 
ejectment, claiming as purchaser of 
land for a valuable consideration 
without notice of a prior unrecorded 
conveyance, can only recover against 
the grantee in such conveyance on 
proof that he received his convey- 
ance and actually paid the purchase 
money before he had notice of the 
prior unrecorded deed. Bugg v. Seay, 
107 Va. 648, 60 SE 89, 122 AmSR 877. 

{e] Where there are several 
plaintiffs, all must show legal title. 
Morris v. Wheat, 8 App. (D. C.) 379; 
Cheney v. Cheney, 26 Vt. 606. 

35. See infra §§ 23, 24. P 

[a]. The fact that plaintiff did not 
record his title until after the filing 
of the complaint is not,a bar to his 
recovering the property in contro- 
versy. Martinez v. Porto Rico R., 
etc., Co., 20 Porto Rico 381, 


36. See infra § 36. 
37. See infra, § USE 
38. See cases this section passim. 


[a] Ejectment lies: (1) By one 
who entered under warranty deed 
and executed a contemporaneous 
agreement, which was subsequently 
canceled, to sell the property to de- 
fendant. Raub v. Lemon, 61 Ind. A. 
59, 108 NE 631. (2) By a vendor 
against his vendee in possession un- 
der an executory contract, but in de- 
fault. Thompson y. Ellenz, 58 Minn. 
301, 59 NW 1023. (3) By a tenant 
in common when the death of the 
other tenant without issue must be’ 
presumed. Barson v. Mulligan, 191 
N. Y. 306, 84 NE 75, 16 LRANS 
151. (4) By a wife to recover the 
interest given ker by statute in the 
real estate of her husband, as 
against one in possession under a 
deed from: the husband procured by 
fraud. McKelvey v. McKelvey, 75 
Kan. 325, 89 P 663, 121 AmSR 435. 
(5) By the grantee of a mortgagee 
as against the mortgagor. Warren 
v. Williford, 148 N. C. 474, 62 SE 697. 
(6) By remaindermen after the life 
estate has terminated. Brown v. 
Hooks, 133 Ga. 345, 65 SE 780. (7) 
By a mortgagee after he has sold 
the land but before he has parted 
with the legal title. McClendon y. 
Equitable Mortg. Co., 122 Ala. 384, 25 
S 30. (8) By the holder of the legal 
title to the lands as security for a 
debt. Marshall’ v: Carter; 143) Ga: 
526, 85 SH 691; Cagger v. Lansing, 64 
N. Y. 417 [aff 4 Hun 812]. Contra 
Van Vieck v. Enos, 88 Hun 348, 34 
NYS 754; Snyder v. Parker, 19 Wash. 
276, 53 P5967 “AmSE 726.°°(9). By. 
the heirs of an executor who have 
acquired the legal estate. State Sul- 
phur Mines Co. v. Thompson, 93 Va. 
293, 25 SE 232. (10) By one who has 
completed his title by deeds and an 
assignment so that he can claim the 
legal title. Roehm v. Zehren, 103 
Wis. 287, 79 NW 406. (11) By one 
who holds the legal title in trust, as 
against everyone but the equitable 
owners. Brolaskey v. McClain, 61 Pa. 
146. (12) By a corporation holding 
an estate in fee, even though on its 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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on land does not prevent the devisees of the land 
from maintaining an action for its recovery.°9 


[§ 12] (2) In Public Lands.*° 
publie lands may be maintained 


legal estate or title,t? even before a patent for the 
land has been issued to the holder of such interest 
So ejectment may be maintained upon 
a valid,** sufficient*® confirmation*® or approval 
thereof ;47 or upon a patent;4® even though it may 
be voidable,4® but not if the patent is invalid.5° 


or title.4% 


EJECTMENT 


Hjectment for 
upon a valid,*t 


Ejectment may be maintained upon a patent which 


dissolution the estate might revert 
to the grantor. Mercer Academy vy. 
Rusk, 8 W. Va. 373. (18) By a plain- 
titt who is vested with title subject 
to certain rights of defendant under 
a tax deed which conveyed no title. 
Allen v. Fitzgerald, 23 Utah 597, 65 
P 592. (14) By the holder of a tax 
deed who has been in actual posses- 
sion for five years, as against one 
who wrongfully dispossesses him. 
Nicholson v. Hale, 73 Kan, 599, 85 P 
592. (15) By a grantee upon strength 
of a title subsequently acquired by 
his grantor and inuring to the grantee 
under the covenants of title in his 
deed. Myrick v. Kahle, 120 Wis. 57, 
97 NW 506. (16) A-contract for sale 
of land, which gives the vendee right 
of possession so long as the condi- 
tions as to payment are complied 
with, vests the vendee with a legal 
interest, which will support an ac- 
tion to recover possession. Anderson 
v. Rasmussen, 5 Wyo. 44, 36 P 820. 

{[b] Parol contract to convey land, 
which contract is not so far per- 
formed as to take it out of the stat- 
ute of frauds, is no bar to ejectment 
by the owner to recover the land on 
his legal title. Miranville v. Silver- 
thorn, 48 Pa. 147 

[cl Where an agreement to sell or 
a sale is subsequently canceled, the 
contract or sale will not prevent the 
maintenance of an action of eject- 
ment by him who holds the legal ti- 
tle. Steed v. Knowles, 97 Ala, 573, 12 
s 


De 

ta’ Trust to receive rents and 
profits vests the whole estate in law 
and equity subject to the execution 
of whe sa ast, aud. me Spe ae Bee 
ion of ejectment. cLea : - 
Coad: 2 Barb. (CN. Y.) 534, 2 Edm. 

el. Cas. F 
s [e] Where a paper was a will on 
its face giving certain property to a 
son, alleged to have been made in 
pursuance of a parol agreement to 
give him the farm for certain serv- 
ices, but the paper was in fact to 
take effect at death and the title was 
to vest then only, and the legal effect 
was that the maker of the will was 
entitled to retain possession until 
then, he could maintain, ejectment 
against his son is ghaBeen etn: Black 

. Black, 89 Pa. 5 : 
sf 39. Weller re ancieolocls, 155 Mich. 

8, 118 NW 609. : 
Saat See also wecuctally. Public 
Lands [32 Cyc 759]. 

41, Denise v. Ruggles, 16 How. 
(U. S.) 242, 14 L. ed. 922; Gilmer v. 
Poindexter, 10 How. (U._8.)_ 257, 13 
L. ed. 411; Boardman v. Reed, 6 Pet. 
(U. S.) 328, 8 L. ed. 415; St. Louis, 
etc., R. Co. v. Green, 13 Fed. 208, 4 
McCrary 232 [aff 106 U. S. 447, 1 SCt 
389, 27 L. ed. 226]; Hand v. McKin- 
ney, 25 Ga. 648; Boreing v. Singery, 4 
Harr. & M. (Md.) 398; Carroll v. Nor- 
wood, 4 Harr. & M. (Md.) 287; John- 
ston v. Horne, 32 Miss. 151; Wray v. 
Doe, 18 Miss. 452. . 

[a] Where a caveat is entered, in 
ease of an application for land, neith- 
er party, where neither is in actual 
possession, has sufficient title to 
maintain ejectment until the right is 
determined. Schoenberger v. Baker, 
22 Pa. 398. 

42. Haltern v. Emmons, 46 Fed. 
452 faff 159 U. S. 252, 15 SCt 1039, 40 
L. ed. 142]; Northern Pac. R. Co. v. 
Cannon, 46 Fed. 237 [aff 54 Fed, 252 
(app dism 17 SCt 997 mem, 41 L. ed. 


1180 mem)]._ See also infra § 38. 

[a] A railroad company having a 
legal title can maintain ejectment 
against the helder under an invalid 
patent, granted pursuant to an en- 
try as a mining claim, although the 
land was valuable only for agricul- 
tural purposes. Northern Pac. R. Co. 
v. Cannon, 46 Fed. 237 [aff 54 Fed. 
252, 4 CCA 303 (app dism 17 SCt 997 
mem, 41 L. ed. 1180 mem)]}. 

{b] Grant to public use.—Where 
lands were granted for school pur- 
poses, and other public uses in speci- 
fied portions, the school trustees, or 
tenants in common, were held entitled 
to maintain ejectment. Grammar 
School Trustees v. Howard, 84 Vt. 1, 
Cb A FSIORG 

43. Northern Pac. R. Co. v. Pyle, 
19 Ida..3; 112° P 678. 

[a] Holder of final certificate.— 
A. claimant of public land who has 
obtained the final certificate from the 
local land office has such a vested 
right in the land before issuance of 
the patent as will support ejectment 
provided his right to the certificate 
has not been challenged. Weather- 
ford *v. McKay; 59 Or. 558; -117 —P 
969. And see infra § 38. 

{b] But the claimant under a set- 
tler’s deed who took no interest in 
his preémption claim for many years 
after it was passed has no such title 
as will support ejectment. _More- 
house v. Phelps, 21 How. (U. 8S.) 294, 
16 L. ed. 140. 

44, Ashley v. Cramer, 7 Mo. 98. 

45. Chastang v. Dill, 19 Ala. 421; 
Hall v. Doe, -19 Ala. 378; Landes v. 
Perkins, 12 Mo, 238. 


46. Chastang v. Armstrong, 20 
aes 609; Chastang v. Dill, 19 Ala. 


{a] Plaintiff must show some title 
as against a title derived by confir- 
maou: Robbins v. Eckler, 36 Mo. 
494, 

{b] Confirmee of pueblo lands 
cannot maintain ejectment against 
claimants of excepted grants, under 
the decree of confirmation, until they 
have been finally confirmed and lo- 
cated by the approved survey; nor 
can the action be maintained pend- 
ing an appeal from an order confirm- 
ing the survey of the excepted por- 
tions. San José v. Uridias, 37 Cal. 


339. 
47. Long v. McDougald, 23 Ala. 
Sry apeece v. Hopper, 116 La. 629, 40 


48, U. S.—Bagnell v. Broderick, 13 
Pet. 436, 10 L. ed. 235, 374. 
Ala.—Bates v. Herron, 35 Ala. 117. 


Cal-—Yount v. Howell, 14 Cal. 
465. 

Md.—Savory v. Whayland, i Harr. 
& M. 206. 


Wash.—Northern Pac. R. Co. v. 
George, 51 Wash. 3038, 98 P 1126. 

Can.—Farmer v. Livingstone, 5 
Can: Sz .G. 221. 

fa] Sufficiency and superiority of 
patent.—(1) A patent, if uncontrolled 
and unaffected by the evidence of 
plaintiff's adversary, is_ sufficient. 
Bates v. Herron, 35:.Ala. 117. (2) A 
patent is a better legal title than an 
entry. De Lassus v. Winn, 174 Mo. 
636, 74 SW 635; Griffith v. Deerfelt, 


17 Mo. 31. (3) An elder patent will 
prevail. Doreh v. Thompson, 12 B. 
Mon. (Ky.) 379. (4) Plaintiff can-, 


not recover on a patent of the same 
date as defendant’s. Courtney. v. 
Shropshire, 3 Litt. (Ky.) 265; Karn 


[19 C.J.] 1037. 


is an escheat grant,5* or which is issued after the 
death of the patentee.>? 
emptor cannot recover from his heirs to whom a 
patent is issued under a statute providing for 
the issuance of the patent to heirs of a preémptor 
dying without having consummated his claim.5* The 
action may be maintained upon a legal title derived 
from the original patenteé,°* or upon a sufficient 
concession or grant®> from the state,5¢ and this ap- 
plies to a grant from the state of swamp and over- 


The grantee of a pre- 


v. Hughes, 3 Harr. & J. (Md.) 210. 
49. Romain v. Lewis, 39 Mich. 


50. Pollard yv. Files, 3 Ala. 47 [rev 
on other grounds 2 How. (U. S.) 591, 
11 L. ed. 391]; Alt v. Fullerton, 151 
Mo. 598, 52 SW 400; Holman - y. 
Green, 6 Can. S. C. 707. 

[a] Patents from one county con- 
vey no legal title to lands subse- 
quently transferred to another coun- 
ty, as against the patentee of another 
county, even though such prior pat- 
ent was recorded in the county 
where the lands were formally lo- 
cated. Alt v. Fullerton, 151 Mo. 598, 
52 SW 400. 

51. Clement v. MRuckle, 9 Gill 
(Md.) 326; Hall v. Gittings, 2 Harr. & 
J. (Md.) 112. 

52. Campbell v. Garven, 5 Ark. 
485; Hartley v. Brown, 51 Cal. 465. 

53. Tennessee Coal, ete. Co. v. 
Tutwiler, 108 Ala. 483, 18 S 668. 

54 De Lassus v. Winn, 174 Mo. 
636, 74 SW 635; McCaskill v. Walker, 
147 N. C. 185, 61 SE 46. 

55. Miller v. Dale, 92 U. S. 473, 23 
L, ed. 735; Clark vy. Brazeau,1 Mo. 290. 

[a] _Where both parties claim uns 
der similar confirmed concessions, 
the inquiry will be extended into the 
character of the original conces- 
sions, and, if this is unsatisfactory, 
reference must be had to the pro- 
ceedings before the tribunals and 
officers of the United States before 
which the claims of the parties were 


determined. Miller v. Dale, 92 U. S. 
473, 23 L. ed. 735. 
[b] Concession for quarrying 


stone and use thereof is insufficient 
possession under the act of con- 
gress confirming town and village 
lots in persons in possession. Clark 
v. Brazeau, 1 Mo. 290 

56. Blakslee Mfg. Co. v. Blaks- 
lee’s Sons Iron-Works, 59 Hun 209, 
13 NYS 493 [aff 129 N. Y. 155, 29 
NE 2]; Stockard v. McGary, 120 
Tenn. 180, 109 SW 507; Parrish v. 


Cummins, 11 Humphry. (Tenn.) 297; 
Stockton v. Morris, 39 W. Va. 432, 
19 SE 531. 

[a] But to recover under such a 


grant plaintiff must, in addition to 
showing the exterior boundaries of 
the grant, locate the specific reserwa- 
tions, if any, therein, and, as to a 
general reservation, must show and 
locate prior claim or claims in quan- 
tity sufficient to equal such general 
reservation, excluding the land of the 
defendant. Stockton v. Morris, 39 
W. Va. 432, 19 SE 531. 

[b] Elder entry in connection with 
the younger grant overreaches the 
elder grant for the same land. found- 
ed on younger entry, but the prior 
entry must be special, containing a 
definite description. Parrish v. Cum- 
mins, 11 Humphr. (Tenn.) 297. 

[c] Where a deed made by the 
riparian commissioners conveyed 
Jland in Atlantic City below the high 
watermark of the Atlantic ocean, 
“with the right and privilege ... to 
excluded the tidewater from so much 
of the land ... as lies under water, 
by filling in or otherwise improving 
the same, and to appropriate the 
lands under water to her and their 
exclusive private uses’ the assigns 
of the grantee could maintain eject- 
ment against one who occupied a pier 
erected upon the land under water. 
Burckard -v. “Heinz -Co.,—-71-_N. Ju Li, 
562, 60 A 191. 
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flowed lands;57 but a concession or grant, which is 
a mere permission to appropriate land, and which 
does not effect a severance until an actual survey, is 
not a sufficient grant upon which to maintain eject- 
So ejeétment may be maintained upon a 
grant from a municipal corporation as trustee;°9 
upon a conditional grant from the United States in 
presenti of lands to be thereafter located,®° al- 
though conditions precedent to the vesting of title 
must be performed ;*! or upon an appropriation suffi- 
So where plaintiff is the 
grantee of lands reserved from preémption until 
the claims of the grantee are determined, he may 
maintain ejectment for the whole tract or any por- 


ment.®§ 


ciently evidenced.®? 


57. Wright v. Roseberry, 121 U.S. 
488, 7 SCt 985, 30 L. ed. 1039 [rev 
63 Cal. 252]; Owens v. Jackson, 9 Cal. 
322. But see Henry v. Brannan, 149 
Ala. 323, 42 S 995 (holding that the 
state was without authority to is- 
sue a patent to swamp and overflow- 
ed lands until the land had been pat- 
ented by the government or certi- 
fied by authority of the state as be- 
jonging to it). 

58. Ashley v. Cramer, 7 Mo. 98. 

59. Palmer vy. Galvin, 72 Cal. 183, 
13 P 476; McMillan v. Brown, 1 A. K. 
Marsh. (Ky.) 158. 

[a] Conveyance from trustees of a 
town and the act establishing the 
town are a sufficient showing of title 
to recover a town lot, unless de- 
fendant claims under an older patent 
establishing the town. McMillan v. 
Brown, 1 A. K. Marsh. (Ky.) 153. 

[b] A claim to a town lot by al- 
lotment as one of the original pro- 
prietors is unsupported where_ the 
allotment was made by a vote of the 
inhabitants of the town, as such al- 
lotment is contrary to the statute of 
frauds. Sanger v. Merritt, 120 N. Y. 
109, 24 NE 386. 

60. Northern Pac. R. Co. v. Ma- 
jors, 5 Mont. 111, 2 P 322. 

61. U. S.—Corinne Mills, etc., Co. 
v. Johnson, 156 U. S. 574, 15 SCt 409, 
a ed. 587 [aff 7 Utah 327, 26 P 
922]. 

Recor ne well v. Lanfranco, 42 Cal. 
4, 
Me.—Stratton v. Cole, 78 Me. 553, 7 

A 472. 

N. Y.—Parmelee v. Oswego, etc., R. 
CosateBarb.1599) path. 6 anes ve ota. 

Tex.—Holloway v. Holloway, 30 
Tex. 164. 

[a] If the grant is upon a con- 
dition precedent that a certain right 
is to be exercised within the pre- 
scribed time, if at all, it ceases upon 
nonperformance; and a use for agri- 
cultural purposes in violation of the 
spirit of the grant is a usurpation of 
the property of the state. Parmelee 
v. Oswego, etc, R:. Co., 7 Barb. 599 
Pati Ne Yo 741. 

{[b] Survey must be made within 
the prescribed time, and the fact 
tnat a survey was demanded but re- 
fused because of a conflict of title 
afterward in a suit between third 
parties, adjudged void, does not aid 
plaintiff. Holloway v. Holloway, 30 
Tex. 164. 

[ec] Under a grant of railroad 
lands compliance by claimant with 
conditions and exceptions is neces- 
sary. Corinne Mills, ete. Co. v. 
Johnson, 156 U. S. 574, 15 SCt 409, 39 


ayaa 532s Lath Je Utah. 327°: 26--P 
“fd] Where title is to remain in 


the state until the purchase money 
is paid, ejectment does not lie be- 
fore such payment against a subse- 
quent grantee of the state. Stratton 
v. Cole, 78 Me. 558, 7 A 472. 
ear 7eDpodre Vv." Yates. 76: :Gal 251, 
18 P 323; Sample v. Robb. 16 Pa. 
. See also Bassett v. Franklin, 
15 R. I. 572, 10 A 631 (holding that, 
where plaintiffs claimed title through 
the act of May 28, 1707 [4 Col. Rec. 
24], which did. not directly convey 


EJECTMENT 


laws.® 


the premises therein described, of 
which those in suit were a part, but 
authorized the city of P, plaintiff’s 
lessor, to appropriate them, or por- 
tions of them, by making such im- 
provements as the freeholders and 
freemen might see fit for their bene- 
fit and it did not appear that the 
premises in suit had been so ap- 
propriated, plaintiff’s lessor obtained 
no title). 

63. Van Reynegan vy. Bolton, 95 
U.S. 33, 24 L. ed. 351. 

{a] Construing an Arkansas stat- 
ute it was held that the legislature 
did not intend to confine the benefits 
of the act concerning ejectment to 
the purchaser in the first instance 
and to the preémptor in the second 
instance, but equally to extend them 
to all persons who might lawfully 
succeed to their rights. Cloves v. 
Beebe, 14 Ark. 489. 

64. Cunningham v. Dean, 33 Miss. 
46; McRaven v. McGuire, 17 Miss. 
34; Salacup v. Rambac, 17 Philippine 
21. See Doe v. Munro, 6 N. B. 92 
(holding that a lessor’s title was in- 
complete); McLeod v. Delaney, 29 
N._S. 133 


[a] Plaintiff in ejectment claim- 
ing title in fee must show a fee 
simple title and not an equitable one. 
Krause vy. Nolte, 217 Ill. 298, 75 NE 
362, 3 AnnCas 1061. 

{b] Estate of inheritance before 
partition.—A title by inheritance is 
not sufficient in itself upon which to 


recover a certain and specific part 
of an undivided estate of inheritance 
before the estate has been partitioned 
and distributed; therefore the court 
did not err by so holding in sustain- 
ing defendants’ motion for a_non- 
suit. Trinidad v. Trinidad, 19 Porto 
Rico 616. 

65. Lantry v. Wolff, 49 Nebr. 374, 
68 NW_ 494. 

66. Kernan v. Bahan, 45 La. Ann. 
799, 13 S 155. 

67. U. S.—Prentice v. Northern 
Paws Co0..154) U0 S.6 1638, 14 SCt 
99%, 38 L. ed. 947. 

Ga.—Whitehead v. Pitts, 127 Ga. 
774, 56 SE 1004. .- 

Kan.—Benz v. Hines, 3 Kan, 390, 
89 AmD 594. 

Miss.—McRaven v. McQGuire, 17 
Miss. 34 

N. Y.—Jarvis v. Lynch, 157 N. Y. 
445, 52 NE 657 [aff 59 Hun 624, 13 
NYS 703]. 

Philippine.—Salacup v. Rambae, 17 
Philippine 

W. Va.—Pennington v. Underwood, 
59 W. Va. 340, 53 SE 465. 

fa] A sheriff’s deed is insufficient 
on which to base ejectment, where 
the land sought to be recovered is 
improperly described therein, al- 
though the sheriff may have under- 
taken to convey the land in con- 
troversy. Robinson vy. Claggett, 149 
Mo. 153. 50 SW 280. 

Identity and description of prop- 
erty see infra §§ 34, 115. 

68. Ycaza v. American Constr. Co., 
2 Canal Zone 259: Martin vy. Kelley, 
30 SW 612, 17 Kyl 200; Brady v. 
Hennion, 21 N. Y. Suner. 528; Mad- 
dux v. West, 6 Oh. Dec. (Reprint) 
1010, 9 AmLRee 484. 


> 


[§§ 12-13 


tion of it against claimants under the preémption 


[§ 13] b. Extent of Title. Plaintiff must have 
a complete title,°* although a perfect legal paper 
title is not required in order to recover,® especially 
where defendant’s title rests only on possession.®® 
The title shown must enable the court to identify 
the land in controversy,®? and must embrace all the 
land of which recovery is sought.®> 
recover only that portion of, or specifie interest in, 
the premises to which his title applies,°® except that 
a tenant in common owning a moiety of the fee may 
recover in ejectment entire possession of the tract 
from one who has no title.?° If plaintiff’s legal in- 


Plaintiff can 


[a] For example, in an action to 
recover a strip of jand lying along 
a boundary line, it is not enough for 
plaintiff to show that defendant’s 
lot, aS possessed by him, is wider 
than the deeds under which he claims 
describe it to be, by the width of 
the disputed strip. Brady v. Hen- 
nion, 21 N. Y. Super. 528. 

[b] Plaintiff must show title up 
to boundaries to which he claims, 
and he can recover no further than 
he proves his line to run. Maddux 
v. West, 6 Oh. Dec. (Reprint) 1010, 
9 AmLRec 484. 

69. Ala.—Barron v. 122 
Ala. 194,-25 S 56. 

Ga.—Alexander, vy. Thompson, 129 
Ga. 255, 58 SE 836; Glyn County Bd. 
of Education v. Day, 128 Ga. 156, 57 


SBE 359. 

Kan.—Benz v. Hines, 3 Kan. 390, 
89 AmD 594, 

Ky.—Allen v. Trimble, 4 Bibb 21, 
7 AmD 726, 

Mo.—Fenwick v. Gill, 34 Mo. 194. 


N. Y.—O’Donohue v. Smith, 130 
App. Div.(214, 114 NYS 536. 


Barron, 


N. C.—Foster v. Hackett, 112 N. C. 
546, 17 SE 426. 

Ss. C.—Gunter v. Fallaw, 78 S. C. 
457, 59 SE 70. 


Ont.—Lyster v. Kirkpatrick, 26 U. 
CrOr Bait. 

[a] Thus, where plaintiff in eject- 
ment proves title to a one-sixth in- 
terest in the land, and defendant also 
proves title to a sixth, plaintiff is 
entitled to recover only one sixth, 
and not five sixths, of the land. Fos- 
i Ventiackett, 112 N.C) "546" 17_ SH 
_ [bl] If a sufficient title is shown 
in one of the lessors, in ejectment, 
to authorize a recovery, the mere 
nonproduction of proof, title, or au- 
thority from the other lessors is not 
sufficient to authorize the court to 
strike out the leases or demises. 
Martin v. Anderson, 21 Ga. 301. 

{c] Where the uncontradicted evi- 
dence showed that a part of the land 
claimed by defendant was claimed 
under a sherifft’s deed by virtue of a 
judicial sale against plaintiff's gran- 
tor, made subsequent to a mortgage 
by him, under which plaintiff claim- 
ed title, an instruction that if the 
jury belieyed all of the evidence their 
verdict must be for plaintiff for 
the part_so claimed was proper. Bar- 


oe v. Barron, 122 Ala. 194, 25 S 
70. Richmond Cedar Works  v. 


Stringfellow, 236 Fed, 264; Horner v. 
Bliss 5:.. Kanie 675, 0 900ce sovon hed 
AmSR 446; Gilchrist v. Middleton, 
107 N. C. 663, 684, 12 SE 95. 

“One tenant in common of land 
may sue alone and recover the en- 
tire interest in the common property, 
against another claiming adversely 
to his co-tenants as well as to him- 
self, though he actually prove title to 
only an undivided imterest. ‘This he* 
is allowed to do, in order to protect 
the rights of his co-tenants against 
trespassers | and  disseizors.” Gil- 
christ v. Middleton, supra. 

_[(a] Rule applied.—-In an action of 
ejectment brought by tenants in com- 
mon, after the death of a tenant by 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ae a 


§§ 13-14] 


terest is divested there can be no recovery.” 
In the absence of 
estoppel,”? it is a universal rule in ejectment that 


[§ 14] ec. Paramount Title. 


the curtesy, against a lessee of such 
tenant who claims as a mortgagee in 
possession, where the title of plain- 
tiffs to an undivided fractional part 
of the estate is unquestioned and 
they claim title to the remaining 
fractional part by descent from an- 
other tenant in common, defendant, 
where he is not lawfully in posses- 
Sion of a part or of the whole of the 
property as mortgagee, has no legal 
right to keep plaintiffs out of pos- 


session because of a doubt as to 
whether they have a perfect title to 
the whole or to only a part of the 
tiffs cannot recover because of fail- 
ure to establish their title by de- 
scent from the other tenant in com- 
consists in facts raising a presump- 
tion thereof, cannot be sustained. 
Barson v. Mulligan, 19deeNit-¥.0 30.6, 

71. U. S.—Sheridan vy. Southern 
Pac. Co:,:179 Fed; 81, 102 CCA $75. 

Ariz,—Solcido v. Genung, 43 P 

Cal.—Lantz v. Cole, 172 Cal. 245, 
156 P 45. 

Ga.—Hobby v. Bunch, 83 Ga. 1, 10 

La.—Lea v. Terry, 

428. 

Md.—Lannay v. Wilson, 30 M4. 

72. Reynolds v. Trawick, (Ala.) 
78 S 827. 

U.S.—U.S.v. Hiawassee Lum- 
L. ed. 1453; Osborn v. Froyseth, 216 
Us2S 2257015 30 SCt 420, 54 L. ed. 619; 
McGuire v. Blount, 199 U. S. 142, 26 
1771S U5 Sin 4045) 925; 18 SCt1925, 4300. 
ed. 214; Watts v. Lindsey, 7 Wheat. 
158, 5 L. ed. 423; Sawyer v. Oster- 
bold, 195 Fed. 402, 115 CCA 304; 
Von Arx v. Boone, 193 Fed. 612, 113 
CCA 480; Cleveland vy. Bigelow, 98 
Co. v. Smith, 91 Fed. 483,’ 33 CCA 
648; Stone v. Perkins, 85 Fed, 616; 
Bouldin vy. Phelps, 30 Fed. 547; Gray 
Young v. Dunn, 10 Fed. 717, 4 Woods 
831; Turner v. Aldridge, 24 F. Cas. 
No. 14,249, McAll. 229. 
719 S 189; 
Reynolds v. Trawick, 78 S 827; 
tit v. Gibson, 77 S 703; Haley v. 
Millers, 193 Ala. 482, 69 S 564; War- 
667; Hale v. Chandler, 180 Ala. 391, 
61 S 885; Tapia v. Williams, 172 Ala. 
18, 54 S 613; Byrd v. Bailey, 169 Ala. 
Fletcher v. Riley, 169 Ala. 433, 53 Ss 
816; Carpenter v. Joiner, 151 Ala. 
454, 44 S 424; Malone v. Lacroix, 144 
Co. v. McCreary, 137 Ala, 278, 34 S 
850; Bromberg v. Smee, 130 Ala. 601, 
30 S 4838; Stiff v. Cobb, 126 Ala. 381, 
Jones, 94 Ala. 597, 10 S 587; England 
v. Hatch, 80 Ala. 247; Garrett v. Lyle, 
27 Ala. 586. 
Alaska 
641; Cascaden v. Bortolis, 3 
200; Bakke v. Latimer, 3 Alaska 
Way . 

Ariz.—Genardini v. Kline, 19 Ariz. 
etc., Co., 16 Ariz. 138, 141 P 717. 

Ark.— Cotton v. White, 131 Ark. 
273, 199 SW 116; Worley v. McMul- 
123 Ark. 153, 184 SW 449; Boynton 
Land Co. v. Hawkins, 122 Ark. 374, 
183 SW 959; Brasher v. Taylor, 109 
lips. 107 Ark. 374, 155 SW 924; Winn 
v. Campbell, 94 Ark. 338, 126 SW 
1059; Maney v. Burke, 92 Ark. 84, 122 
477, 92 SW 26: Beardsley v. Hill, 77 
Ark. 244, 91 SW 757; Martin v. Mc- 
Diarmid, 55 Ark. 213, 17 SW 877; Apel 


estate, and an objection that plain- 
mon, the only proof of whose death 
84 INE 75, 16 LRANS 151. 
527. 
SE 113, 20 AmSR 301. 
20 La. Ann. 
536 
3. 
bers€o:,0238- U.S. 553;°35 SCt 851, 59 
SCt 1, 50 L. ed. 125; King v. Mullins, 
haus, 212 Fed. 765; Davis v. Sey- 
Fed. 242, 39 CCA 47; Texas, ete, R 
v. Jones, 14 -Fed. 83, 4 McCrary 515; 
Ala.—Monfee v. Hagan, 
Pet- 
ten v. Weatherford, 191 Ala. 31, 67 S 
452, 53a Sie 77350 AnnCasioive: 3312 
Ala. 648, 41 S 724; Jackson Lumber 
28 S 402, 85 AmSR 388; Feagin v. 
Alaska.—Burr v. House, 3 
Alaska 
558, 173 P 882; Bennett v. U. S. Land, 
Jen, 187 SW 1061; Brookfield v. Block, 
Ark. 281, 159 SW 1120; Wolf v. Phil- 
SW 111; Wilson v. Gaylord, 77 Ark. 
(19 C. J.—66] 


EJECTMENT 


v. Kelsey, 47 “Ark, 413, 2 SW 102; 
Rice v. Harrell, 24 Ark. 402. 

Cal.—Little Sespe Consol. Oil Co. v. 
Bacigalupi, 167 Cal. 381, 139 P 802; 
San Francisco v. Brown, 153 Cal. 644, 
96 P 281; Newman v. San Francisco, 
92 Cal. 378, 28 P 569; Moore v. Tice, 
22 Cal. 513; Woodworth v. Fulton, 1 
Cal, 295; Cox v. Hayes, 2 Cal. Unrep. 
Cas. 520, ie Boas 

Colo.— Bothwell v. Denver Union 
Stodigy vard: Co:,; (39) Colo: (224-490 uP 
1127; Chivington v. Colorado Springs 


Co:, 9 Colo. 597, 14 P 212; Goerke v. 
HoeNes 25 Colo. A. 482, 139 P 
104 

Conn.—Center Bridge Co. 


Vv. 
Wheeler, etc., Co., 86 Conn. 585, 86 A 
11; Moran v. Denison, 79 Conn. 325, 
65 A 291; Layton v. Bailey, 77 Conn. 
22, 58 A 355; Tracy v. Norwich, etc., 
R. Co., 39 Conn. 382. 

Del.—Ableman v. Short, 28 Del. 
491, 94 A 900; Roe v. Doe, 93 A 373 
Doe v. Roe, 26 Del. 97, 81 A 47; Roe 
v. Doe, 25 Del. 348, 80 A 250; Nevin 
v. Disharoon, 22 “Del: 278, 66. <A: 
362; Pritchard Vis Henderson, 3 
Pennew. 128, 50 A 217. 

D. C.—Bursey v. Lyon, 30 App. 
597; Posey v. Hanson, 10 App. 496. 

Fla.—Ocala Northern R. Co. v. Mal- 
loy, 68 Fla. 430, 67 S 93; Holmes v. 
Thompson, 62 Fla. 255, 57 S 433; Skin- 
Co. v. Wright, 56 Fla. 561, 
Florida Finance Co. v. 
48 S 42, 23 


v. Minshew, 51 Fla, 299, 41 S 538. 

Ga.—Durrence v. Waters, 143 Ga. 
223, 84 SH 471; Henry v. Roberts, 140 
Ga. 477, 79 SE 115; Delay v. Felton, 
183 Ga. 15, 65 SE 122; Fullbright v. 
Neely, 131 Ga. 242, 62 SE 188; Par- 
ker v. Martin, 68 Ga. 453; Stanford 
7. Mangin, 30 Ga. 355. 

Hawaii.—Carter v. Kaikainahaole, 
17 Hawaii 528; Carter v. Kapilani 
Hst., 17 Hawaii 61. 

Ill—Heckmann v. Detlaff, 283 I11. 
505, 119 NE 639; Hellman y. Roe, 275 
Ill. 158, 113 NE 989; Terhune v. Por- 
ter) 212801 595,972 NB) 820; Hams 
mond v. Shepard, 186 Ill. 235, 57 NE 
867, 78 AmSR 274; McCauley v. 
Mahon, 174 Ill. 384, 51 NE 829; Ag- 
new v. Perry, 120 Ill. 655, 12 NE 70; 
Whitford v. Drexel, 118 Ill. 600, 9 
NE 268; Boyer v. Thornburg, 115 Ill. 
540, 4 NE 253; Mester v. Hauser, 94 
Ill. 483; Cobb v. Lavalle, 89 Ill. 331, 
31 AmR 91; Vallette v. Bennett, 69 
Ill. 682; Oetgen v. Ross, 54 Ill. 79; 
Hague v. Porter, 45 Ill. 318; Marshall 
v. Barr, 35 Ill. 106; Tilghman v. Lit- 
tle, 13 Dil. 239. 

Ind.—Wilson v. Carrico, 155 Ind. 
570, 58 NE 847; Silver Creek Cement 
Corp. v. Union Lime, etc., Co., 138 
Ind: 29%41355 NE) 125, 37 SNE W213 
Shockley v. Starr, 119 Ind. 172, 21 NE 
473; Riggs v. Riley, 113 Ind. 208, 15 
NE 253; Walker v. Hill, 111 Ind. 523, 
12 NE 387; Castor v. Jones, 107 Ind. 
283, 6 NE 823; Coan v. Hlliott, 101 
Ind. 275%. Cox Vv. Rash; 82: Ind: 519; 
Brandenburgh v. Seigfried, 75 Ind. 
568; | Smith: vi Bryan, 74 Ind. 515; 
Stehman y. Crull, 26 Ind. 436; Jose 
v. Hunter, 60 Ind. A. 569, 103 NE 
392, 852: Jose v. Hunter, (N) 101 NE 
665: Thieme, etce., Brewing Co. v. 
Poling, 47 Ind. A. 287, 92 °NB 746; 
mae v. Hays, 37 Ind. A, 329, 76 NE 

Ind. T.—Myers v. Mathis, 2 Ind. T. 
8, 46 SW 178. 

Iowa.—Coulthard v. McIntosh, 143 
Iowa 389, 122 NW 233; Lathrop v. 
pret Emigrant Co. 41 Iowa 
547, 

Kan.—Hasteline v. Nuss, 97 Kan. 
228, 155 P 55; O’Brien v. Bugbee, 46 
Kan. 1, 26 P 428; Mitchell v. Lines, 
SOMMICAN EO Lone Lok te Oo mS tate! Ve 
Stringfellow, 2 Kan. 263. 

Ky.—Russell v. McIntosh, 179 Ky. 
677, 201 SW 33: Burchett v. Scott. 176 
Ky. 669. 197 SW 397; Lee v. Pitt- 
man, 173 Ky. 761, 191 SW 506; Read 
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plaintiff ean recover only on the strength of his oe 
title, and not on the weakness of his adversary’s,’ 
especially where plaintiff does not rely on posses- 


v. Fletcher, 170 Ky. 498, 186 SW 
147; Stephens v. Stephens, 165 Ky. 
353, 176 SW 1137; War Fork Land 
Co. v. Spivey, 162 Ky. 600, 172 SW 
1042; Logan v. Williams, 159 Ky. 
412, 167 SW 124; Mullins v. South- 
wood, 108 SW 324, 32 KyL 1246; Cas- 
teel v. Hockaday, 141 Ky. 835, 133 
SW 955; Tool v. Kinman, 140 Ky. 
208, 1830 SW 1078; Ison v. Halcomb, 
136 Ky. 5238, 124 Sw 813; Simms v. 


Simms, 88 Ky. 642, 11 Sw 665, 11 
Kyl 131; Bailey v. Tygart Valley 
Tron Co., 10 SW 234, 10 Kyl 676; 


McDowell v. Wiseman, 3 KyL 332; 
Red River Iron Mfg. Co. v. Rainey, 7 
Kyl 226, 13 Ky. Op. 606; McDowell 
v. Wiseman, 3 KyL 322, 11 Ky. Op. 
285; Asher v. McCarty, 2 KyL 218, 
11 Ky. Op. 21; Allen v. Smith, 8 Ky. 
Op. 84; Leffler v. Dunville, 7 Ky. Op. 
Ge Bennett v. Darlington, 7 Ky. Op. 
oUt, 

La.—Roberts v. Edwards, 126 La. 
194, 52 S 272; Marmion v, McPeak, 
51 La. Ann. 1631, 26 S 376; Chachere 
v. Block, 46 La. "Ann. 1386, 16 S 176; 
Font v. McConnell, 46 La. Ann. 215, 
14 S 522; Landry v. Landry, 45 La. 
Ann. 1113, 13 S 672; Buras v. O’Brien, 
42 La. Ann. 527, 7 S 632; Zeringue 
v. Williams, 15 La. Ann. 76. 

Me.—Powers v. Hambleton, 106 Me. 
217, 76 A 675; Stetson v. Adams, 91 
Me. 178, 39 A 575; Coffin v. Freeman, 
82 Me. 577, 20 A 238; Chaplin v. Bar- 
ker, 53 Me. 275. 

Md.—Joseph v. Bonaparte, 118 Md. 
591, 85 A 962; Mullen v. Brydon, 117 
Ma. 554, 83 A 1025; Mitchell v. Mit- 
chell, 1 Md. 44; Hall v. Gittings, 2 
Harr. & A) eile bes 

Mass.—Frazee v. Nelson, 179 Mass. 
436, 61 NE 40, 88 AmSR 391. 

Mich.—Bird v. Stimson, 197 Mich. 
582, 164 NW _ 438, 166 NW 1048; 
Kushler v. Weber, 182 Mich. 224, 
148 NW 418; West Michigan Park 
Assoc. v. Pere Marquette R. Co., 172 
Mich. 179, 1837 NW 799; Powell v. 
Pierce, 168 Mich. 427, 134 NW 447; 
Ensley v. Coolbaugh, 160 Mich. 299; 
125 NW 279. 

Minn.—Post v. Sumner, 137 Minn. 
201, 163 NW 161; Minnesota Deben- 
ture Co. v. Johnson, 94 Minn. 150, 


102 NW 381, 110 AmSR 354; Greve 
Me eae 14 Minn, 345, 100 AmD 


Miss.—Wilson v. Peacock, 111 Miss. 
116, 71 S 296; Lum v. Reed, 53 Miss. 
73; Winn v. Cole, Walk. 119. 

Mo.—Brown v. Simpson, 201 SW 
898; Grady _v. Royar, 181 SW 428; 
Akins v. Adams, 256 Mo. 2, 164 Sw 
603; Chaput v. Pickel, 250 Mo. 578, 
157 SW 613; Dolphin v. Klann, 246 
Mo. 477, 151 ‘SW 956; Carter v. Macy, 
239 Mo. 518, 144 SW 107; St. Louis v. 
St. Louis Blast Furnace’ Co., 235 Mo. 
1, 188 SW 641; Creech v. Childers, 156 
Mo. 338, 56 SW 1106; Burnham vy. 
Hitt, 143 Mo. 414, 45 ‘Sw 368; Par- 
ker v. Cassingham, 130 Mo, 348, 32 
SW 487; West v. Bretell, 115 Mo. 
653, 22 sw 105; Funkhouser Ware OCk;. 
67 = IMOfe os Siemers v. Schrader, 14 
Mo. A. 346. [aff 88 Mo. 20]. 

Nebr.—Reams vy. Sinclair, 88 Nebr. 
738, 130 NW 562, AnnCas1912B 989; 
Runkle v. Welty, 78 Nebr. 571, 111 
NW 463; Smith v. Curtice. 73 Nebr. 
167, 102 NW 241, 106 NW 460; Link 
Vv. Campbell, 72 Nebr. 307, 100 NW 
409, 104 NW 939; Abbott v. Coates, 
62 Nebr. 247, 86 NW 1058; Comstock 
v. Kerwin, 57 Nebr. 1, 17 NW 387; 
Chicago, ete., R. Co.” v. Schalkopf, 54 
Nebr. 448, 74 NW 826; Omaha Real 
Mist sete. Co. sve Kragescow, 47 Nebr. 
592, 66 NW 658; O’Brien v. Gaslin, 
24 Nebr. 559, 39 NW 449. 

55 


N. H.—Spaulding v. Bartlett, 
N. H. 304. 

N. J.—Meyers v. Conover, 65 N. J. 
L. 187, 46 A 709; Meeker v. Boylan, 
238 NaI 2 7.4) 


N. M.—Chilton v. 85 Min. Co., 
N. M. 451, 168 P 1066, 
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sion.’ 


been always upheld.”® 


But the rule does not apply as to 


248; Harrison vy. Gallegos, 13 N. M. 
dpaeo) sey 3.0.0) 

N. Y.—Peo. v. Inman, 197 N. Y. 
200, 90 NE 488 [aff 130 App. Div. 
892 mem, 114 NYS 1141 mem]; Jar- 
VACmN ae Lnyine nem diniewINen a Yee44 5 coc NIB 
657 [aff 91 Hun 349, 36 NYS 220]; 
Blackman v. Riley, 138 N. Y. 318, 
34 NE 214 [aff 68 Hun 521, 18 NYS 
476]; Roberts v. Baumgarten, 110 
N. Y. 380, 18 NE 96; Chamberlain v. 
Raylore LO SpIN. oY. 6005 dd) NH 630: 
Chamberlain v. Taylor, 105 N. Y. 185, 
11 NE 623; Sweet v. Buffalo, etc., R. 
Gor (TOEN. Ya. 293) fate 138° Bun 64375 
Wallace v. Swinton, 64 N. Y. 188; 
Hardenburgh v. Lakin, 47 N. Y. 109; 
Goodwin v. Nelin, 2 Abb. Dec. 258, 4 
Transer, A. 369,635 HowPr 402; Cur- 
tis v. Butts, 3 Keyes 626, 4 Transcr. 
A. 404; Sheridan v. Cardwell, 141 
App. Div. 854, 126 NYS 781; Aubu- 
chon v. New York, etc. R. Co., 137 
App. Div. 834, 122 NYS 581; Fox v. 
Fee, 24 App. Div. 314, 49 NYS 292; 
Richardson v. Pulver, 63 Barb. 67; 
Brady v. Hennion, 21 N. Y. Super. 
528; Fletcher v. New York, 87 Misc. 
109, 149 NYS 289; Hennepin Impr. 
Co. v. Schuster, 66 Misc. 634, 124 
NYS 693; Rockwell v. Brown, 11 Abb 
PrNS 400, 42 HowPr 226 [rev on other 
grounds 54 N. Y. 210]. 

N. C,—Barfield v. Hill, 163 N. C. 
262, 79 SH 677; Wicker v. Jones, 159 
N. C. 102, 74 SE 801, 40 LRANS 69, 
AnnCasi914B 1083; Rollins v. Wick- 
er, 154 N. C. 559, 70 SH 934; Bryan 
v. Hodges, 151 N. C. 413, 66 SE 345; 
Rumbough v. Sackett, 141 N. C. 495, 
54 SH 421; Mitchell v. Garrett, 140 
N. C.- 397, 538 SE 226; Campbell v. 
Everhart, 139 N. C. 503, 52 SE 201; 
Beddard v. Harrington, 124 N. C. 51, 
32 SE 377; Pearson v. Simmons, 98 
Ne) C.) 281, 3° SE 5033 Graybeal  v. 
Davis, 95 N. C. 508. 

N. D.—Conrad v. Adler, 13 N. D. 
199, 100 NW (722. 

Oh.—Toledo, etec., R. Co. v. Turney, 
ZeeOh ee OineiGt aL OY 

Okl.—Blanchard vy. Read, 168 P 664; 
Reirdon Vv. Smith, 16i) P2798; Aj 
dridge v. Whitten, 56 Okl. 694, 156 P 
667; Linman v. Beck, 51 OKl. 727, 152 
P 344; McKemie v. Albright, 44 Okl. 
405, 144 P1027; Shaffer v. Turner, 43 
Okl. 744, 144 P 366; Mullen vy. Glass, 
43 OKI. 549,91 435 P 679%) Youngs x. 
Chapman, 37 Okl. 19, 130 P 289; Mit- 
chell v. Humphrey, 36 Okl. 711, 129 P 
744; Hurst v. Sawyer, 2 Okl. 470, 37 
12 le 

Pa.—Burford v. McCue, 53 Pa. 427; 
Kennedy v. Skeer, 3 Watts 95; Covert 
v. Irwin, 3 Serge. & R. 2838; Lane v. 
Reynard, 2 Serg. & R. 65; Crist v. 
Boust, 26 Pa. Super. 543; Airey v. 
Kunkle, 7 Pa. Super. 112 [aff 190 Pa. 
196, 42 A 5338]; Morris v. Fisher, 8 
Pa. Dist. 161; Airey v. Kunkle, 6 Pa. 
Dist. 1, 18 Pa. Co. 620. 

Philippine.—Gaspar v. Quindara, 27 
Philippine 139; Santos v. HEstejada, 
26 Philippine 398; Nolan v. Jalandoni, 
23 Philippine 292; Belen v. Belen, 13 
Philippine 202; Cleto Vv. Salvador, 11 
Philippine 416. 

Porto Rico.—Junghans y. Cabezu- 
do, 4 Porto Rico Fed. 543; Dexter v. 
Arzuaga, 4 Porto Rico Fed. 344; Soler 
v. Parkhurst, 4 Porto Rico Fed. 335; 
Sanchez v. Veve, 4 Porto Rico Fed. 
$29; Santana vy. Marquez, 4 Porto 
Rico Fed. 87; Lianos v. Nairn, 4 
Porto Rico Fed. 75; Costello v. Pu- 
marada, 3 Porto Rico Fed. 308; Vega 
de Gautier v. Cobb, 3 Porto Rico Fed. 
112; Oins v. Maeso,' 2 Porto Rico Fed. 
59; Rosaly v. Graham, 16 Porto Rico 
156; Irizarry v. Trujillo, 16 Porto 
Rico 19; Blondet v. Hermanos, 14 


Even in eases where the rule is not thus 
broadly stated, the principles underlying it have 
The rule applies to petitory 
actions,’® and to actions of revindication.77 The ap- 
plication of the rule is not prevented by cross pe- 
tition of defendant asking to have the title quieted.”® 


EJECTMENT 


ing in the title 


infirmities exist- | he cannot urge 
Porto Rico 302. 

R. I.—New ‘York, ete. R. Co. V. 
Horgan, 25 R. I. 408, 56 A 179; Smith 
vy. Haskins, 22 R. I. 6, 45 A 741. 

Ss. C.—Harrelson v. Sarvis, 39 S. C. 
14, 17 SE 368; Weaver v. Whilden, 
33 S. Cc. 190, 11 SE 686; Johnson v. 
Johnson, 27 S. C. 309, 3 SE 606, 13 
AmSR 636. 

S. D.—Gibson v. Pekarek, 25 S. D. 
281, 126 NW 597, AnnCasi912B 944; 
Evenson v. Webster, 5 S. D. 266, 58 
NW 669. 


Tenn.—Wilson v. Wilson, 137 Tenn. |, 


590, 195 SW 173; Winters v. Hainer, 
107 Tenn. 337, 64 SW 44; Hubbard v. 
Godfrey, 100 Tenn. 150, 47 SW 81; 
Woods v. Bonner, 89 Tenn. 411, 18 
SW 67; Coal Creek Min., etc., Co. v. 
Ross, 12 Lea 1; Winton v. Rodger, 2 
Overt. 185. 

Tex.—Sebastian y. Martin Brown 
Coy 75 Tex. 2915212) SW 986-sSoape 
v. Doss, 18 Tex. Civ. A. 649, 45 SW 
887; McCoy v. Pease, 17 Tex. Civ. A. 
303, 42 SW 659. 

Utah.—Cottrell v. Pickering, 32 
Utah 62, 88 P 696, 10 LRANS 404. 

Va.—Jennings v. Marston, 121 Va. 
79, 92 SE 821; Spriggs v. Jamerson, 
115 Va. 250, 78 SE 571; Richmond v. 
Jones, 111 Va. 214, 68 SE 181; Merry- 
man v. Hoover, 107 Va. 485, 59 SH 
483; Rhule v. Seaboard Air Line R. 
Co., 102 Va. 343, 46 SE 331; Reusens 
v. Cassell, 100 Va. 143, 40 SH 616; 
McKinney v. Daniel, 90 Va. 702, 19 
SE 880. 

Wash.—Hauge v. Walton, 72 Wash. 
554, 131 P 248; Gauthier v. Morrison, 
62 Wash. 572, 114 P 501; Stockand v. 
Hall, 54 Wash. 106, 102 P 1037; Bry- 
ant Lumber, etc., Co. v. Pacific Iron, 
ete., Works Co., 48 Wash, 574, 94 P 
110; Humphries v. Sorenson, 33 
Wash. 5638, 74 P 690; Hughes v. South 
Bay School Dist., 32 Wash. 678, 73 P 
7718, 74 P 333. 

W. Va.—James’ Sons Co. v. Hutch- 
inson, 73 W. Va. 794, 80 SE 768; Tay- 
lor v. Russell, 65 W. Va. 632, 64 SE 
923; Ronk v. Higginbotham, 54 
W. Va. 137, 46 SE 393; Holly River 
Coal Co. v. Howell, 36 W. Va. 489, 15 
SE 214; Low v. Settle, 32 W. Va. 600, 
ene 922; Bradley v. Ewart, 18 W. Va. 


Wis.—Klooz y. Hood, 159 Wis. 301, 
150 NW 441; Dickinson v. Smith, 
134 Wis. 6, 114 NW 1383; Meyers v. 
Wisconsin R. Co., 132 Wis. 401, 112 
NW 673; Brown v. Baraboo, 98 Wis. 
273, 74 NW 223; Hacker v. Horlemus, 
74 Wis. 21, 41 NW 965; Kelley v. Mc- 
Keon, 67 Wis. 561, 31 NW 324; Nys 
v. Biemeret, 44 Wis. 104; Gardiner v. 
Tisdale, 2 Wis. 153, 60 AmD 407. 

Can.—Kearney v. Creelman, 14 Can. 
S.C. 33, 6 CanLTOceNotes 339. 

N. S.—Kearney v. Creelman, 18 
NEES. 92: 1GhGanm Ea Ts OceNotesm4s: 

Ont.—Fulton v. Cummings, 34 U. C. 
Q. B. 331; Shaver v. Jamieson, 25 
UAC L®. Seley 

Newfoundl.—Webber v. Cook, 6 
Newfoundl. 234; French v. Dunn, 4 
Newfoundl. 404. 

“The plaintiff must recover upon 
the strength of his own title, not up- 
on the weakness of that of the de- 
fendant. But he measures his title 
with that of the defendant, and if 
it is better in respect of his right 
of possession, he prevails because 
of its sufficient strength.’ McRob- 
erts v..Bergman, 132 N. Y. 73, 84, 30 
NE 261. 

[a] _Heason for rule—‘“‘The rule 
requiring the plaintiff, in actions of 
this character, to recover on the 
strength of his own title, is based on 
the presumption that a defendant in 


[se 


of the common source; nor does 


_it apply where plaintiff’s title is documentary and 
accompanied by possession, and defendant is a mere 
trespasser, since plaintiff is then entitled to recover 
on prior peaceable possession alone.*° 
plaintiff fails to show prima facie title in himself, 


that his adversary is a trespasser 


‘possession is rightfully in posses- 
sion. No such presumption obtains 
in favor of a mere trespasser.’ Cot- 
ton v. White, 131 Ark. 273, 282, 199 
Sw 116. ; 

[b] Rule applied.—One claiming 
only as heir of a life tenant cannot 
maintain ejectment against a lessee 
in possession under a lease by such 
life tenant. Furr v. Burns, 124 Ga. 
742, 53 SEH 201. 

74 Graham v. Hastman, 75 Ga. 
889; Tryon v. Tryon, 16 Vt. 313. 

75. Ala.—Alabama Mineral Land 
Coe ive Baker a9: Alas sible m24enS 


706. 

eee ees v. Coffee, 14 Cal. 
Ull.—Hammond v. Shepard, 186 Ill. 

235, 57 NE 867, 78 AmSR 274; Coombs 

v. Hertig, 162 Ill. 171, 44 NE 392. 
nd.—Rowe v. Beckett, 30 Ind. 154, 


nf 
95 AmD 676. 
Kan.—Benz v. Hines, 3 Kan. 390, 
44 SW 120, 


§9 AmD 594. 
Ky.—Lewis v. Miles, 
19 Kyl 1676; Martin v. Kelley, 30 
SW 612, 17 Kyl 200. 
Mich.—Van Vleet v. Blackwood, 59 
Mich. 728. 
pies ones v. Futch, 57 Miss. 


N. C.—Sinclair v. Huntley, 131 
N. C. 243, 42 SE 605; Wilson v. West- 
ern North Carolina Land Co., 77 N. CG 
445; Hipp v. Forester, 52 N. C. 599; 
oar v. Diggs, 28 N. C. 159, 44 AmD 

Oh.—Wood v. Pindall, Wright 507. 


Tenn.—Winters v. Hainer, 107 
Tenn. 337, 64 SW 44. 

Wash.—State v. Johanson, 26 
Wash, 668, 67 P 401. 

Wis.—Nys v. Biemeret, 44 Wis. 


104. 

[a] Without title plaintiff is not 
entitled to recover part of the land 
by showing that defendant is in pos- 
session without right. Tryon v. Try- 
On; 16° Vit. 313, 0 

{[b] A grantee of the tenant by 
the curtesy, during the husband’s 
life, has a title paramount to that 
of a subsequent grantee of the whole 
estate under a deed by the husband 
and wife; such grantee takes only 
the wife’s remainder after the cur- 
tesy estate, and cannot maintain 
ejectment against the life tenant dur- 
ing the husband’s life. Shortall v. 
Hinckley, 31 Ill. 219. 

76. Lafauci v. Kinler, 27 Fed. 442; 
Rowson v. Barbe, 51 La. Ann. 347, 
25 S 139; Chewning v. Johnson, 5 La. 
Ann. 678, 52 AmD 610. 

[a] In @ petitory action plaintiff 
cannot recover where he shows no 
title sufficient even against a naked 
trespasser. Chewning v. Johnson, 5 
La. Ann. 678, 52 AmD 610. 

77. Baines v. Burbridge, 15 la. 
Ann. 628. 

78. Dunbar v. Green, 198 U. S. 
166, 25 SCt 620, 49 L. ed. 998. 

79. Feller v. Lee, 225 Mo. 319, 124 


Sw 1129. 
- 80. U. S.—Turner v. Aldridge, 24 
F. Cas. No. 14,249, 1 McAll. 229. 

Ala.—Fletcher v. Riley, 169 Ala. 
433, 53 S 816; Green v. Jordan, 83 
Adal 220) 3. eS°"ol'3, sa AmSiRwad: 
Wilson vy. Glenn, 68 Ala. 383; Eakin 
v. Brewer, 60 Ala. 579. 

Ark.—Cotton v. White, 131 Ark. 
273, 199 SW 116 [cit Cyc]; Price v. 
Greer, 76 Ark. 426, 88 SW 985; John 
Henry Shoe Co. v. Williamson, 64 
Ark, 100, 40 SW 7038. 

Cal.—Gonella v. Simmons, 10 Cal. 
A. 257, 101 P 685. 

D. C.—Chesapeake Beach R. Co. v. 
Washington, ete, R. Co., 23 App. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number, 


But where 


: 


§§ 14-16] 


and insist that he cannot set up an outstanding 
title.51 Nor can a plaintiff in ejectment recover 
against an outstanding title, although defendant is 
unable to connect himself with that title.8? The 
presumption of an outstanding title may be rebutted 
by plaintiff.8° The rule is further qualified to the 
extent that good title actively asserted may become 
fixed in plaintiff by statutory bar of defendant’s 
claim.’ And it has been held that the rule has 
no application to a case where defendant making no 
claim of>title objects that plaintiff has not proved 
a perfect title against those who might claim ad- 
versely.*° An exception also exists with respect to 
mining claims, defendant not being permitted in 
such cases to rely upon the weakness of plaintiff’s 
title.8° In ejectment the legal title must prevail,’ 
when no equitable defense is available;** and if 
neither party has any legal title plaintiff cannot 
recover.8® Where the pretensions of each party 
are about equal in law and equity, the party in pos- 
session will not be disturbed.®° 


[§ 15] d. Title in Third Person. Plaintiff in 
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the whole world.®! It is sufficient if he shows good 
title as against defendant,®? even though another 
person might recover it from him.®* But generally 
recovery cannot be had on a showing of title in 
a third party, against one in possession,®* although 
a demise may be laid in the name of a third party 
when plaintiff clearly has a bona fide claim to the 
premises.®> But a person without title cannot main- 
tain ejectment for the use of another who has the 
title;°® if he sues in the name of or for the use 
of another, or the proof shows the legal title to be 
in the other, he must connect himself with the title 
of such other, or he cannot recover.°? A party may 
prove title in bis wife to show himself entitled 
to possession.®® The right of plaintiff in common- 
law ejectment to recover on showing legal title 
in a third person in whom a demise is laid is not 
defeated by proof that defendant was in the ad- 
verse possession at the time the third party con- 
veyed to plaintiff.°® 

[§ 16] e. Leasehold Interest '—(1) Recovery by 
Lessee. Ejectment lies for the recovery of a term,? 


ejectment is not required to prove 


587 [aff 199 U. S. 247, 26 SCt 247, 50 
L. ed. 175]. 

Ga.—Horton v. Murden, 117 Ga. 72, 
43 SH 786. 

La.—Messi Wale emt BEI 
679, 37 S 600. 

Mich.—Cook v. Bertram, 86 Mich. 
356, 49 NW 42; McFarlane v. Ray, 
14 Mich, 465. i 

S. C.—Nicholson v. Villepigue, 91 
S. C. 231, 74 SE 506. 

Va.—Rhule v. Seaboard Air Line R. 
Co., 102 Va. 348, 46 SE 331; Tapscott 
v. Cobb, 11 Gratt. (52 Va.) 172. 

Wis.—Klooz v. Hood, 159 Wis. 301, 
150 NW 441. 

Prior possession to support action 
see infra § 25. 

81. De Land v. Dixon Power, etc., 
Co., 225 Tll. 212, 80 NE 125; Ham- 
mond v. Shepard, 186 Ill. 235, 57 NE 
867, 78 AmSR 2% Baines v. Bur- 
bridge, 15 La. Ann. 628; Merryman v. 
Hoover, 107 Va. 485, 59 SE 483; 
bats wi Mckay, 255, UU. C.- QiaB. 
133. 

82. Stuart v. Dutton, 39 Til. 91. 

Defendant setting up outstanding 
title see infra § 68 et seq. 

83. Mowry v. Cummings, 34 Fed. 
%A32 
Equitable title see infra § 36. 

84. Rumbough v. Sackett, 141 
N. C. 495, 54 SE 421; Campbell v. 
Everhart, 139 N. C. 503, 52 SE 201; 
Harrelson v. Sarvis, 39 S. C. 14, 17 
SE 368. : 

Title by adverse possession see 
infra § 25. 

85. Barson v. Mulligan, 191 N. Y. 
306, 84 NE 75, 16 LRANS 151. [rev 
120 App. Div. 879, 105 NYS 1106]; 
Derring v. Reilly, 167 N. Y. 184, 191, 
60 NE 447 [aff 38 App. Div. 164, 56 
NYS 704] (where it was. said: 
“Plaintiff is not bound to antici- 
pate all that might be urged by oth- 
ers holding an adverse claim of title. 
If upon his proofs it appears, prima 
facie, that he has title to an undi- 
vided interest in the premises, pos- 
session of which is withheld by the 
defendants, his right to maintain the 
action is sufficiently established’). 

86. Thomas v. Chisholm. 13 Colo. 
105, 21 B 1019; and see Mines and 
Minerals [27 Cyc 630]. 

87. U. S—Marshall v. Ladd, 131 
U. S. appendix Ixxxix, 19 L. ed. 153; 
Mowry v. Cummings, 34 Fed. 713. 

Ala.—McArthur v. Brue, 190 Ala. 
563, 67 S 249. 


v. Frechede, 


Ill.—Peo. v. Chicago, etc., R. Co., 
239 Ill. 42, 87 NE 946; McFall v. 
236 Tl, 281, 86° NE 


Kirkpatrick, 
139 


Mich.—Nowlen vy. Hall, 128 Mich. 
274, 87 NW 222; Moran v. Moran, 106 
Mich, 8, 63 NW 989, 58 AmSR 462; 


title as against 


Michigan Iron, eétc., Co. v. Thoney, 
89 Mich. 226, 50 NW 845. 

Philippine.—Oligan v. ales 
Philippine 494. 

Eng.—Doe v. Wharton, 8 T. R. 2, 
101 Reprint 1233. 

See also Weakly v. Rogers, 5 Hast 
138 note, 102 Reprint 1022; Roe v. 
Lowe, 1 H. Bi. 446, 126 Reprint 258; 
Roe v. Reade, 8 T. R. 118, 101 Re- 
print 1298; Goodtitle v. Jones, 7 T. R. 
48, 101 Reprint 847; Doe v. Staple, 2 
T. R. 684, 100 Reprint 368; Dusen- 
bury v. Palmatier, 21 U. C. Q. B. 462 
(in all of which the doctrine is rec- 
ognized). A 

Priority and superiority of instru- 
ment or title deraigned see infra § 


88. Marshall v. Ladd, 131 U. S. 
appendix Ixxxix, 19 L. ed. 153; Goep- 
inger v. Ringland, 62 Iowa 76, 17 
NW 181. 

Rec hi od defenses see infra § 


Mejia, 


gs9. Ala.-—-Feagin v. Jones, 94 Ala. 
597, 10 S537. 

Conn.—Starr v. Leavitt, 
248, 7 AmD 268. 

Fla.—Florida Finance Co. v. Shef- 
field, 56 Fla. 285, 48 S 42, 23 LRANS 
1102, 16 AnnCas 1142. 

N. H.—Spaulding v. Bartlett, 55 
N. H. 304. 

Tenn.—Winnard v. Robbins, 3 
Humphr. 614. 2 

[a] Where both parties claim by 
virtue of levies on the lands under 
executions, and the levies of both 
are defective, plaintiff cannot re- 
cover. Starr v. Leavitt, 2 Conn. 243, 
7 AmD 268. 

Equitable ejectment see 
392 et seq. 

Equitable title, rule and excep- 
tions see infra § 36. 

Prior possession and neither party 
having title see infra § 25. 


90. Hooter v. Tippett, 5 Mart. N. 
S. (La.) 109; Murfree v. Carmack, 4 
Yerg. (Tenn.) 270, 26 AmD 232. 

91. Lantry v. Wolff, 49 Nebr. 374, 
& NW 494; and cases infra note 

92. -Ala.—Tapia v. Williams, 172 
Ala. 18, 54 S 613. 

Kan.—Duffey v. Rafferty, 15 Kan. 


2 Conn. 


infra § 


609. 
Miss.—Trager v. Shepherd, 18 S 
122; Johnson v. Futch, 57 Miss. 73. 
Mo.—Charles v. White, 214 Mo. 187, 
are a 545, 127 AmSR 674, 21 LRA 


La.—Jamison v. Smith, 35 La. Ann. 


Nebr.—Lantry v. Wolff, 49 Nebr. 
374, 68 NW 494. 
Okl.—Blanchard v. Read, 168 P 


664. 
[aj] A tenant in common owning a 


moiety of the fee may recover in 
ejectment entire possession of the 
tract from one who has no title. 
Horner y. Ellis, 75 Kan. 675, 90 P 
275, 121 AmSR 446. 

_(b] Without first impeaching by 
direct action the conveyance made 
by such ancestor, an action will not 
lie against third persons in posses- 
sion of lands derived by regular con- 
veyance from  plaintiff’s ancestor. 
Calvit v. Mulhollan, 11 La. Ann. 681. 

93. Gaines v. New Orleans, 6 
Wall. (U. S.) 642, 18 L. ed. 950; 
Garrett v. Lyle, 27 Ala. 586; Mc- 
Bride v. Steinweden, 72 Kan. 508, 83 
P 822; Duffey v. Rafferty, 15 Kan. $ 
[quot with appr Thcmas vy. Rauer, 
62 Kan. 568, 64 P 80]; Jackson v. 
Boston, etc., R. Co., 1 Cush. (Mass.) 
We Blanchard v. Read, (Okl.) 168 P 

[a] Plaintiff may recover on bet- 
ter title, although the true owner aft- 
erward dispossesses him. Jackson v. 
EE fate ete.,, RK. Co., 1 Cush) (Mass?) 

94. Hogans v. Carruth, 19 Fla. 84. 

[a] No recovery can be had on 
any equities of a third party in 
premises. Mester v. Hauser, 94 Ill. 
ke See also supra § 11; and infra § 


95. Couch Ve Durner. Lie Ga..489- 
noone Brooking v. Dearmond, 27 Ga. 
97. Doe v. Hammond, 146 Ala. 687, 
a S 343; Ballance v. Flood, 52 Tl. 
[a] _ If paramount title is left out- 
standing in another, who alone could 
dispossess defendant, plaintiff cannot 


eeoyen Oetgen v.-=Ross, 54 TT! 
98. Bledsoe v. Simms, 53 Mo. 305. 
x ath Doe v. Moog, 150 Ala. 460, 43 


Conveyance of land held adversely 
fee Champerty and Maintenance § 
1. Recovery of leasehold inter- 
ests generally see Landlord and Ten- 
ant [24 Cyc 1056]. 
roe Cal.—Pierce vy. Felter, 53 Cal. 


Toe nue v. Pilipo, 22 Hawaii 


Ind.—Duchane _ v. Goodatitle, 1 
Blackf. 117 (holding that an execu- 
tor could maintain ejectment for 
lands held by his testator for a term 
of years). 

Mass.—Hodegkins v. Price, 137 
Mass. 13: (action by assignee of a2 
lease for a term). 

Aroe. Y.—Olendorf v. Cook, 1 Lans. 

Okl.—Long v. Bagwell, 38 Okl. 312, 
30 500s) Elurst va Sawyer, 2 Oli: 
470, 37 P 817. 
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but a lessee cannot recover an unexpired term 
from a grantee of his lessor where an assignee of 
a sublessee has surrendered the premises to de- 
The action may be maintained upon a 
lease passing a legal interest and conferring the 
The lessee may recover a 


fendant.® 


right of possession.* 
part of the premises.6 , 
emer 2) 


[§ 18] 
lege S—(1) In General. 


Man.—Penner v. Winkler, 15 Man. 


428. 

Ont.—Teahon v. Leamy, 21 U. C. 
Q. B. 216. 

[a] One being possessed of a long 


term for years conveyed same to a 
trustee to receive the rents and pro- 
fits, and apply them to the support of 
B during her natural life, and after 
her death, he by the same instrument 
conveyed the premises to C, her 
heirs and assigns. It was held that 
the trust ceased at the death of B, 
and that the residue of the term then 
vested in possession in C, and that 
the trustee could not afterward main- 
tain ejectment against a_ stranger 
therefor. Nicoll v. Walworth, 4 Den. 
(CN. Y.)2385. 

{b] Proper party defendant.—A 
subsequent purchaser of the land is 
the proper party against whom to en- 
force an oil or gas lease made with 
the prior owner of the fee where the 
lessee has never been in possession. 


Kolachny v. Galbreath, 26 Okl. 772, 
110 P 902. 

3. Austin v. Kimball, 167 Mass. 
300, 45 NE 627. 

4 Ind.—Campbell v. \JHunt, 104 


Ind, 210, 2 NE 363, 3 NE 879. 

N. Y.—Peo. v. New York, 28 Barb. 
240. 

Pa.—Western New York, etc., R. 
Cow vy. Vulcan’ Rdy., ete: Co:)(251> Pa. 
883, 96 A 830; Barnsdall v. Brad- 
ford Gas Co., 225) Pa. 338, 74 A 207, 
26 LRANS 614. 

Utah.—Tarpey v. Deseret Salt Co., 
5 Utah 205, 14 P 338. 

Ont.—Cleveland v. Boice, 21 U. C. 
Q@: B. 609; Kyle v. Stocks, 31 U. C. Q: 


B. 47. 
See also Gilbert v. Lee, 4 Harr. & 
M. (Md.) 487 (in which case the 


principle is recognized). 

[a] Lease of lands from the peo- 
ple to individuals gives lessee a right 
to recover possession of the prem- 


ises. Peo. v. New York, 28 Barb. 
(N. Y.)_ 240. ; 
{b] Right of possession under 


lease is the basis of the recovery. 
Campbell y. Hunt, 104 Ind. 210, 2 NE 
268, 3 INET 8iroe 

[ec] Actual taking possession un- 
der the lease must be shown in or- 


der to entitle lessee to recover. Wat- 
son v. Hue, 9 Pa: Dist. 519. 
We Muzzy v. Allen, 25 N. J. 4. 
A471. 
§ te hme recovery generally see infra 
oO. 
& Buntin v. Duchane, 1 Blackf. 


(Ind.) 26; Joyce v. Lynch, 1 Pa. Cas. 
Liisa. 404. 
7. Sallabah v. Marsh, 34 La. Ann. 


1053; Richardson v. Thornton, 52 
IND Cy 458. 
[a] Where the interest of a judg- 


ment debtor in land at the time of 
the docketing of the judgment is only 
a tenancy at will, a sale on the exe- 
cution will pass no title to the land 
to the purchaser which will enable 


Tenant at Will. It has been held 
that a tenant at will may maintain ejectment,® but 
the better rule seems to be that such tenants are 
not entitled to maintain a possessory action." 

f. Easement, Servitude, License, or Privi- 
Since ejectment does not 
lie for an incorporeal hereditament,’ it follows that 
as a general rule ejectment will not le for a right 
‘of way or other easement,+ as, for example, a 
reservation to the inhabitants of a town of the 
privilege of taking seaweed from the shores of 


EJECTMENT 


[§§ 16-18 


the common lands of the town,!* or an easement 
to the use of an alley,!3 to a tin-bound,'* or to the 
use of a wharf in common with others,'® as against 
the owner of the fee rightfully in possession.'® 
as a general rule ejectment will not lie to be let 
into the use or occupation of a servitude,’ or for 


So 


a mere license or right of use, or privilege,’® ex- 


session.?9 


him to maintain ejectment. Colvin 
v. Baker, 2 Barb. (N. Y.) 206. 

8. Enforcement of right acquired 
by condemnation see Eminent Do- 
main § 520. 

9. See supra § 9. 

10. Cal.—Wood v. Truckee Turnp. 
Co., 24 Cal. 474. 

NY H.—Smith v. Wiggin, 48 N. H. 
NODS. 

N. J.—Jacobson v. Hayday, 83 N. J. 
Te ai 83 A 902. 


Y.—Northern Turnp. Road Co. 


v. Smith, 15 Barb. 355. 
Vt.—Judd v. Leonard, 1 D. Chipm. 


204. 
Wis.—Buckner v. Hutchings, 83 
Wis. 299, 53 NW 505;. Fritsche v. 


Fritsche, 77 Wis. 270, 45 NW 1089. 

fa] The proper remedy in such 
cases is action for damages or for 
injunction. Jacobson v. Hayday, 83 
ING Sete Dols So eae 

[b] Toll road.—Hjectment does 
not lie to recover the right of way 
merely of a toll road. Wood vy. Truc- 
kee Turnp. Co., 24 Cal. 474. 


[ec] Claim to “certain entrances 
and exits” is only an incorporeal 
right, although it might be con- 


strued to mean a right of way, and 
ejectment does not lie therefor. Rob- 


cue We SEP iUlO. See Nome Ve to s20 tue 
11. Ala.—Tennessee, ete., R. Co. v. 


East Alabama R. Co., 75 Ala. 516, 51 
AmR 475. 

Cal.—Southern Pac. Co. v. Burr, 86 
Cal. 279, 24 P 1032; Wood v. Truckee 
Turnp. Co.24 Caliva74, ; 

Md.—Canton Co. v. Baltimore, 106 
ae 69, 66 A 679, 67 A 274, 11 LRANS 
pan Agee Savon v. Gladwin, 40 Mich. 


gs ID Ona: v. Huff, 11 Minn. 
Mo.—Brier v. Macon State Exch. 

Bank, 225 Mo. 673, 125 SW 469. 
Pa.—Clement v. Youngman, 40 Pa. 

341; Caldwell v. Fulton, 31 Pa. 475, 

72 AmD 760. 

Ry per gta v. Leonard, 1 D. Chipm. 


Easements generally see WHase- 
ments ante p 856 
12. Southampton v. Betts, 163 


NY 464s Dia IN Pre oon tattoo lA DE 
Div. 4385, 47 NYS 697]. 


eae Taylor v. Gladwin, 40 Mich. 
14. Doe v. Alderson, 1 M. &.W. 


210, 150 Reprint 410. 

15. Child v. Chappell, 9 N. Y. 
246; Parker v. West Coast Packing 
wae is Ors 5 LON? Tee PS 0D meres 


16. Cornick v. Arthur, 31 Tex, Civ. 
PANES ESN aT lest Si ni Ba UC 

17. Tennessee, ete., R. Co. v. East 
Alabama R. Co., 75 Ala. 516, 51 AmR 
475; Doe v. Cole, 6 CG. & P. 359, 25 
BCL 474. 

18. Richardson vy. Louisville, etce., 
RK. Co," 1690. S. 1235513" Ser 363 849 
L. ed. 687 [aff 38 Fla. 90, 20 S 815]; 


cept perhaps where there is evidence of prior pos- 
Thus a privilege to dig not amounting 
to an actual demise of the mines is an incorporeal 
hereditament for which ejeetment does not lie,”° 
unless the claimant has actually opened, or worked, 
or is in actual possession of, the mines.?+ 
mineral rights are, or must include, incorporeal 
hereditaments, such as rights of way and the like, 
they cannot be recovered by ejectment.?? 
clusive right of boring for oil is only a grant of 
an incorporeal hereditament or license on which 


Where 


The ex- 


ees v. Hepburne, 2 Yeates (Pa.) 


[a] Gyrant of a privilege to erect 
a machine and building on land, with- 
out defining the place where they 
are to be erected, or the quantity of 
ground which is to be occupied, does 
not without an actual entry and lo- 
cation confer such a right as to en- 
able the lessee to maintain eject- 
ment. Jackson v.. May, 16 Johns. 
(N. Y.) 184. 

Exclusive right of interment in 
burial lots see Cemeteries § 81. 

19. Richardson v. Louisville, etce., 
RY Co. 169) U.S: 123), 18*SCt 268) 42 Tae 
ed. 687 [aff 38 Fla. 90, 20 S 815]. 

[a] The ownership of a mill and 
fixtures coupled with an easement in 
the land necessary for the contem- 
plated use of buildings and also a life 
interest, with a condition annexed to 
be void as to the land upon abandon- 
ing the milling business and taking 
off the buildings and fixtures, consti- 
tutes a sufficient interest on which 
to base ejectment. Stancel v. Cal- 
VEE OOMN aw C.t04. 

20. Iowa.—Beatty v. Gregory, 17 
Iowa 109, 85 AmD 546. 

N. Y.—Moore v. Brown, 139 N. Y. 
127, 34 NE 772 [rev 16 NYS 592]. 

Pa.—Union Petroleum Co. v. Bliven 
Petroleum Co., 72 Pa. 173. , 

Tenn.—Petroleum Co. v. Coal, ete., 
Mfg. Co., 89 Tenn. 381, 18 SW 65. 

Eng.—Doe v. Wood, ‘2 B. & Ald. 
724, 106 Reprint 529, 17 ERC 775. 

[a] A discoverer of minerals on 
state lands, who obtained consent 
from the ccmmissioners of the land 
office, acquires no estate in such 
lands, but a mere right, or incor- 
poreal privilege, to take out the min- 
eral, and to have only what is so 
taken out, and his grantee cannot 
maintain ejectment against a per- 
son in possession of such lands. 
Moore v. Brown, 139 N. Y. 127, 34 NE 
772 [rev 16 NYS 592]. See generally 
Mines and Minerals [27 Cyc 641]. 

21. Beatty v. Gregory, 17 Iowa 
109, 85 AmD 546 (holding that, where 
under a parol license to enter upon 
mineral lands and mine them for a 
specified share of the minerals for 
an indefinite time, an entry is made, 
and an expenditure of labor and 
money in sinking shafts, running 
drifts, procuring machinery and other 
preparations for mining is made, this 
gives to the licensee a valid sub- 
sisting interest in the real estate, 
which the licensor can termimate only 
by giving him compensation for such 
expenditure or the notice necessary 
to terminate the tenancy at will. and 
the licensee may assert his right to 
the possession against the licensor 
or his subsequent lessee with notice 
by ejectment); Harlow v. Lake Su- 
perior Iron Co., 36 Mich. 105. 

22. Louisville, ete., R. Co. v. Mas- 
sey, 136 Ala. 156. 33 S 896, 96 AmSR 
17; Harlow vy. Lake Superior Iron 
Co., 36 Mich. 105. 


For later cases,developments and changes in the law see cumulative Annotations, same title, paze and note number. 
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ejectment cannot be based;?2 but lessees of petro-~7 to be let into the use or occupation of a servitude,” 


leum and gas privileges may maintain ejectment 
_against subsequent lessees of the lessor ;** or against 
the lessor for wrongful ouster from such actual 
or qualified possession as was essential to operate 
So, where the sole and 
exclusive use and enjoyment of an alleyway con- 
stitutes the interest reserved and it is not a mere 
easement or right to pass or repass over the strip 
of land, ejectment lies at the instance of a subse- 
Hjectment may be maintained 
where defendant claims a permanent easement in- 
terfering with plaintiff’s possession,?” or is con- 
tinuing unlawfully to use the land of plaintiff, and 
plaintiff seeks only to recover possession of the 


for oil under the lease.?® 


quent grantee.”® 


land, not the easement over it.?% 


[§ 19] 


[a] Basement appurtenant to 
mine.—Where a deed reserved min- 
ing rights below the surface, but pro- 
vided that, in case any of the sur- 
face was permanently occupied by 
the grantor, he should compensate 
the owner of the fee, ejectment would 
not lie at the instance of the gran- 
tees for those parts of the land nec- 
essarily occupied by shafts or other 
mining excavations or erections made 
and used solely for mining purposes, 
their use being of the nature of an 
easement which was appurtenant to 
the mine. Erickson v. Michigan 
eure etc., Co., 50 Mich. 604, 16 NW 


[b] A lease giving lessee to the 
extent of an‘undivided part interest 
the right to enter on the lands and 
open and work such mines as he may 
think proper, and the right to cut 
wood and timber needed in his min- 
ing business, gives only a mere in- 

. corporeal right too indefinite to be 
enforced in ejectment. Harlow v. 
rad Superior Iron Co., 386 Mich. 
23. Kelly v. Keys, 213 Pa. 295, 62 
A 911, 110 AmSR 547; Union Petro- 
leum Co. v. Bliven Petroleum Co., 72 
Pa; 173; Dark v. Johnston, ~55° Pa. 
164, 93 AmD 732. 

[a] The right to take all the oil 
that may be found in a tract of land 
is not a corporeal right, nor such a 
right as passes anything for which 
.ejectment will lie. Dark vy. Johnston, 
55 Pa. 164, 98 AmD 732. 

24. Henderson v. Ferrell, 183 Pa. 
547, 38 A 1018. 

Karns v. Tanner, 66 Pa. 297. 

26. Remson v. Hyams, 35 Mise. 
(N. Y.) 345, 71 NYS 1002 [aff 76 

App. Div. 611 mem, 78 NYS 1134 
mem]. 

27. Reynolds v. Munch, 100 Minn. 
114, 110 NW 368. 

[a] Flooding lands.—An action in 
ejectment, for the purpose of deter- 
mining the legal rights of the par- 
ties, may be maintained for land over- 
flowed by the erection of a dam ina 
river adjacent to the land, where de- 
fendant claims a perpetual right of 
overflow. Reynolds v. Munch, 100 
Minn. 114, 116, 110 NW 368 (‘It is 
true the sheriff might find it impos- 
sible to deliver actual physical pos- 
session upon a writ of restitution; 
but that difficully is no reason why 
the action of ejectment may not be 
maintained to determine the legal 
yights of the parties. The. case 
would be different if the acts com- 
plained of were casual or transitory. 
and not under an asserted right of 
permanent enjoyment. In such a 
ease, the remedy would be in tres- 
pass; but here the title to the prop- 
erty is involved, and we have no dif- 
ficulty in holding that the legal 
rights of the parties may be deter- 
mined in this form of action, It is a 
preparatory step, and will enable 
plaintiff, if he recover judgment, to 
resort to other appropriate remedies 
to enforce his rights’). 


(2) Right of Way of Railroad. 
ejectment will not generally lie for an easement or 


ment.°? 


chise.** 


vate Easement. 


yet it will lie for the recovery of land purchased 
by a railroad company for a right of way,°° or 
claimed and condemned as a roadbed and right of 
way of a railroad;* and the fact that defendant’s 
possession does not interfere with the operation 
of the road is no defense to an action of eject- 
The rule that ejeetment will lie for the 
recovery of a railroad right of way is not applicable 
to a street railroad’s right of way under its fran- 


[§ 20] g. Fee Subject to EHasement—(1) Pri- 


The owner of a fee subject to a 


private easement may recover possession subject to 
the easement, against the dominant tenant.** 


But 


it seems that the action will not lie to recover land 


While 


28. Mahon v. San Rafael Turnp. 
Road Co., 49 Cal. 269; Le Blond, v. 
Peshtigo, 140 Wis. 604, 123 NW 157, 
25 LRANS 511 (holding that, where 
plaintiff has been deprived of a strip 
of land by defendants constructing a 
highway and drain thereon which 
they continued unlawfully to use, 
ejectment will lie to recover posses- 
sion of the land). 

[a] Where the action is brought 
to recover possession of the land, 
and not the right of way, ejectment 
lies to recover the possession of land 
used as a toll road. Mahon v. San 
Rafael Turnp. Road Co., 49 Cal. 269. 

29. See supra § 18. ; 

30. Alaska Cent. R. Co. v. Dooley, 
4 Alaska 184; Graham v. St. Louis, 
ete., R. Co., 69 Ark. 562, 65 SW 1048, 
66 SW 344. 

fa] A grant of a railroad right 
of way is a sufficient title and pos- 
session upon which to base an ac- 
tion in ejectment. Alaska Cent. R. 
Co. v. Dooley, 4 Alaska 184. * 

[b] One conveying land to a rail- 
road company, reserving the right to 
use it until the company may desire 
to use the land for railroad purposes, 
has no such estate as will support 
ejectment, as it is an estate for an 
indefinite period not capable of being 
stated. King v. Norfolk, ete., R. Co., 
99 Va. 625, 39 SE 701. 

81. U. S.—Central Pac. R. Co. v. 
eee 5 F. Cas. No. 2,551, 5 Sawy. 


Ala.—Tennessee, etc., R. Co. v. Hast 
Alabama R. Co., 75 Ala. 516, 51 AmR 
475, 78 Ala. 274. 

Cal.—Southern Pac. R. Co. v. Burr, 
86 Cal. 279, 24 P 1032. 

N. C.—Carolina Cent. R. Co. v. Mc- 
Caskill, 94 N. C. 746. 

Pa.—Pittsburgh, etc., R. Co. v. 
iets 152 Pa. 488, 25 A 175, 34 AmSR 

0. 

Vt.—Rutland R. Co. v. Chaffee, 71 
Vt. 84, 42 A 984, 48 A 699. 


Can.—Great Western R. Co. v. 
Lutz, 32 Ui .6..Cs P6166: 
[a] Reason for rule. — “Lands 


claimed and condemned as road-bed 
and right of way of a railroad stand 
in a different category from that of 
ordinary easements. Over them is 
acquired, not the right of use to be 
enjoyed in common with the public, 
or with other persons. The right and 
use are exclusive, and no one else 
has any right of way thereon.” Ten- 
nessee, etc., R. Co. v. Hast Alabama 
R. Co., 75 Ala! 516, 51 AmR 475. 

[ob] A railroad corperation has 
suficient occupation of the land to 
maintain ejectment, where it has a 
track of iron rails securely fastened 
to wooden ties imbedded in the earth, 
on the land of another, over which 
trains of cars pass and repass at in- 
tervals. Syracuse Gas Light Co. v. 
Rome, etc., R. Co., 11 NYCivProc 239 
[mod 51 Hun 119, 5 NYS 459]. 

{c] Where, by its charter, a rail- 
road corporation is seized and pos- 
sessed of lands condemned for its 
right of way, it may maintain eject- 


subject to an easement or servitude in favor of 
defendant where the easement would be disturbed 


ment to recover possession thereof. 
Rutland R. Co. v. Chaffee, 71 Vt. 84, 
42 A 984, 48 A 699. 

_[d] Where it has the exclusive 
right of possession of all the land 
embraced in its right of way a rail- 
road company may bring ejectment 
for its possession. Southern Pac. Co. 
v. Burr, 86 Cal. 279, 24 P 1032. 

Rights of owner of land taken in 
condemnation proceedings generally 
see Eminent Domain [15 Cyc 986]. 

82. Kansas, etc., R. Co. v. Burns, 
70 Kan. 627, 79 P 338. 

[a] Rights of owners of land tak- 


|en under act of parliament or Land 


Clauses Act see»Doe v. Leeds, etc., R. 
Cot, 16 Q. B. 796, 71, ECL 796, 117 Re- 
print 1086; Doe v. North Staffordshire 
Ri Con i6 QO. Bs 526ml HCI) ob 26rd e 
Reprint 980; Jolly v. Wimbledon, etce., 
Re COM StS. Or SNES Olio gO dg CO Ime O me 
121 Reprint 913; Doe v. Beaufort, 6 
Exch. 498, 155 Reprint 640 (canal 
company); Land Clauses Act (1845) 
ec 20 § 124 (railway); Land Clauses 
Act (1845) ¢ 20 §§ 85, 123 (rail- 
way). » 
33. EFresno St. R. Co. v. Southern 
Pacers Co... 135; Cal. 2202. - Gries Tian 
[a] A railrcad company is not an 
“actual occupant” so as to maintain 
ejectment under 2 Rev. St. p 204 § 4, 
where it has laid its rails on, and run 
its locomotives and cars through city 
streets without any title or claim be- 
yond such use, the public using the 
street in the ordinary way. Redfield 
gy Uiicas ete:,, Rif Co..925) Barb. GNanye 


_ 34. Ky.—West Covington v. Frek- 
ing, 8 Bush 121 (against an adverse 
claimant). 

Me.—Blake v. Ham, 50 Me. 311, 53 
Me. 430. 

mass. Dorgan v. Moore, 3 Gray 

Mich.—Smeberg v. Cunningham, 96 
Mich. 378, 56 NW 73, 35 AmSR 613. 

Miss.—Lott v. Payne, 82 Miss. 218, 
33 S 948, 100 AmSR 632; Gordon v. 
Sizer 39 Miss. 805. 

Mo.—Tatum v. St. Louis, 125 Mo. 
674, 28 SW 1002. 

N...|.J.—Jacobson v.. Hayday, 88 
Ne odie 53.783: A 902s) Burnet oy. 
Crane, 56 N. J. L. 285, 28 A 591, 44 
AmSR 395. 

N. Y. — Gallupville Reformed 
Church v. Schooleraft, 65 N. Y. 134 
[rev 5 Lans. 20€]; Wilson v. Wright- 
man, 86 App. Div. 41, 55 NYS 8086. 
Pa.—Tillmes v. Marsh, 67 Pa. 507. 
Vt.—Pomeroy v. Mills, 3 Vt. 279, 
AmD 207. 

[a] An outstanding easement in 
Jand in a third person does not bar a 
recovery thereof in ejectment. Ta- 
ae v. St. Louis, 125 Mo. 647, 28 SW 

_l(b] Trustees who hold the legal 
title to a cemetery may bring eject- 
ment for it against a city which as- 
sumes and exercises exclusive con- 
trol adverse to the trustees. Board 
of Health v. East Saginaw, 45 Mich. 
257, 7 NW 808. 
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by the actual taking of possession by plaintiff,35 
and ejectment will not lie where defendant claims 
and enjoys only an easement to flow the land, plain- 
tiff having undisputed control over the premises 


subject to this easement.*® 
[§ 21] (2) Public Easement. 


35. Cincinnati v. White, 6 Pet. 
(U. S.) 442, 8 L. ed. 452; Lansburgh 
Ve District, of Columbia, (8 App: 
(D. C.) 10; Gordon v. Sizer, 39 Miss. 
805; Roger v. Sinsheimer, 50 N. Y. 
646; Kurkel v. Haley, 47 HowPr (N. 


Y.) 75; Brondage v. Warner, 2 Hill 
(ONS NG) Cay 
[a] A person entitled to an ease- 


ment cannot be disturbed in its en- 
joyment by an action of ejectment or 
writ of possession. Kurkel v. Haley, 
47 HowPr (N. Y.) 75 


36. Wilklow v. Lane, 37 Barb. 
(N. Y.) 244. d 

37. Betcher v. Chicago, ete, R. 
Co., 110 Minn. 228, 124 NW 1096 


(holding that the owner of land, 
whether subject to a public easement 
or not, may sue for its recovery from 
one showing no right thereto; but, 
unless he is such owner, he cannot 
sue); West Michigan Park Assoc. v. 
Pere Marquette R. Co., 172 Mich. 179, 
137 NW 799 (holding that, where 
plaintiff park association dedicated 
certain property in controversy to 
the public for public uses by a plat 
which it executed, filed, and record- 
ed, in order to improve a summer re- 
sort, it thereby parted with title, and 
could not thereafter assert title to 
the land dedicated as a ground for 
recovery in ejectment). 

38. Ark.—Taylor v. Armstrong, 24 
Ark. 102. 

Tll.—Postal Telegraph-Cable Co. v. 
Baton, 170 Til. 518, 49 NE 365, 39 
LRA 722, 62 AmSR 390. 

Mass. — Stackpole v. Healy, 16 
Mass. 33, 8 AmD 121; Alden v. Mur- 
dock, 13 Mass. 256; Com. v. Peters, 
2 Mass. 125. 

Mich.—Smeberg v. Cunningham, 96 
Mich. 378, 56 NW 73, 35 AmSR 613. 

Minn.—Betcher v. Chicago, etc., R. 
Co., 110 Minn. 228, 124 NW 1096. 

N. J.—French v. Robb, 67 N. J. 
L. 260, 51 A 509, 91 AmSR 433, 57 
‘LRA 956; Wright v. Carter, 27 N. J. 
IW, eyflos 

N. Y.—Chism v. Smith, 138 App. 
Dive Tlo, slog IN MO OO: 

Wis.—Gardiner v. Tisdale, 2 Wis. 
153, 60 AmD 407. 

[a] The rule includes those 
elaiming under the original owner. 


Gardiner v. Tisdale, 2 Wis. 153, 60 
AmD 407. . : 
{[b] Unless a city has been guilty 


of some unauthorized interference 
with property subject to a public 
easement, as in case of public 
squares or parks, judgment against 
it that plaintiff should have posses- 
sion subject to such easement should 
not be rendered. De Witt v. Ithaca, 
15 Hun (N. Y.) 568. 


39. Cincinnati v. White, 6 Pet. 
(U. S.) 431, 488, 442, 8 L. ed. 452 
(where, after saying that, where 


land has been “set apart for public 
use, and enjoyed as such, and private 
and individual rights acquired with 
reference to it, the law considers it 
in the nature of an estoppel in pais, 
which precludes the original owner 
from revoking such dedication,” the 
court further said: “But if we look 
at the action of ejectment, on prin- 
ciple, and inquire what is its object, 
it cannot be sustained, on any ra- 
tional ground. It is to recover pos- 
session of the land in question; and 
the judgment, if carried into execu- 
tion, must be followed by delivery 


The general rule 
is that the owner of the fee *? of land subject to 
a public easement may under certain circumstances 
recover the land subject to the public easement,%* 
although this rule has been criticised and denied.*® 
Thus he may maintain ejectment against an in- 
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truder who takes possession of and uses the land 
for other purposes,*® or who claims exclusive pos- 
session thereof 44 or against a permanent encum- 
brancer who occupies the land for a purpose re- 


pugnant to, and inconsistent with, the use for 


owner, however, 


of possession to 


which it was dedicated.*? 
the owner of the fee in a highway to the center 
thereof can maintain ejectment to oust a telephone 
company which has erected its poles therein.** 


right of way over the land.*® 
the’ lessor: of “theymiNe 7a. i. 6538, 101 WAST sss 


So it has been held that 


The 
cannot recover the road 44 or the 
The owners of the 


Moore v. 


plaintiff. The purpose for which the] Camden, etc., R. Co., 73 N. J. L, 599, 


action is brought, 


thing to which the plaintiff can have 
no exclusive or private right. 
would be utterly 


is not to try the | 64 A 116; Bork v. United New Jersey 
mere abstract right to the soil, but] R., N 
to obtain actual possession; the very | 412, 


ete); Como TU. (ir eb Sto teas 
103 AmSR 808, 64 LRA 836, 1 
AnnCas 861; French v. Robb, 67 N. 


This } J. Li. 260, 51 A 509, 91 AmSR 433, 57 
inconsistent with] LRA 956; Hoboken Land, etec., Co. v. 


the admitted public right; that right | Hoboken, 36 N. J. L. 540; Somerville 


consists in the uninterrupted enjoy- 
ment of the possession; 
rights are therefore incompatible 
with each other, 
together. 


into the actual 
land. The very fruit of his action, 
therefore, if he avails himself of it, 


and cannot stand | Co., 
The lessor of the plaintiff | wego, 
seeks specific relief, and to be put|]Syracuse Gas-Light Co. 
possession of the] etc., R. Co., 51 Hun 119, 5 NYS 459; 


v. Johnson, 36 N. J. Eq. 211; Wright 


the” two.| vitCarterwiianNesd. 12.076: 


N. Y.—Wager v. Troy Union R. 
25 N. Y. 526; Carpenter v. Os- 
ete, RemCos 24s NAY: 6553 
v. Rome, 


Lozier v. New York Cent. R. Co., 42 
Barb. 465; Northern Turnpike Road 


will subject him to an indictment for | Co. v. Smith, 15 Barb. 355; Benedict 


a nuisance; the private right of pos- 
session being in direct hostility with 


the easement or use to which the] Co., 


public are entitled; and as to the 


plaintiff’s taking possession subject] Wis. 604, 123 


v. Goit, 3 Barb. 459. 


Pa.—Phillips v. Dunkirk, ete, R. 
(8: Pay ili, 
Wis.—Le Blond v. Peshtigo, 140 


NW 157, 25 LRANS 


to the easement, it is utterly inprac-|511; Weisbrod v. Chicago, ete, R. 
ticable’’); Stiles v. Curtis, 4 Day |Co., 21 Wis. 602. 
(Conn.) 328, 334 (where the court Eng.—Goodtitle v. Alker, 1 Burr. 


said: “When the proprietors of towns |133, 97 Reprint 231, 1 Ld. Ken. 427, 
have set apart certain portions of |96 Reprint 1044. : 


their territory for highways, they 


{a] The heirs of a testator who 


virtually contract with the public] directed his executors to convey land 


and the owner of adjoining land, that] laid out 


they shall so remain; and they relin- 


in streets to the county 
board for the benefit of adjoining lot 


quish, at least for so long a time as] owners had sufficient title to main- 
the public may need them, all their] tain ejectment as against the board. 


use and control of the land thus se- 
questered. They are then taken un- 
der the care and management of the 


Somerville v. Johnson, 36 N. J. Eq. 


41. French v. Robb, 67 N. J. L. 


public, who are bound to see them] 260, 51 A 509, 57 LRA 956; West- 


duly repaired, and kept free from en- 
croachment; and the public alone, in 
the way pointed out by the statute, 


lake v. Koch, 134 N. Y. 58, 31 NE 
321; Strong v. Brooklyn, 68 N. Y. 
1s 'Chismiva)iSmith,” 138sVAppe Div. 


can discontinue highways. The policy] 715, 123 NYS 691; Etz v. Daily, 20 


of our law has not left the power of | Barb. 


controlling them, either with the 
owners of adjoining land, or with in- 
terested proprietors. Until the pub- 


CNGRYR LES 23 

[a] To maintain ejectment for 
any part of a public highway to 
which plaintiff has title subject to 


lic have in a legal manner given up|the public easement defendants must 


a highway, the proprietors, or who- 


have taken exclusive possession of it 


ever may own the fee, can have no]|or have imposed upon it some burden 


right to the exclusive possession of 


it; and such is the only possession | ment. 


they can obtain by this action. A re- 
covery subject to the easement... 


could not be maintained, because it | land, 


would be useless, and altogether op- 


inconsistent with the -public ease- 
Westlake v. Koch, 134 N. Y. 
58, 31 NE 321. 

b Where the owner conveyed 
excepting therefrom the land 
within its boundaries which was in- 


posed to the system of our laws on| cluded in the highway, he may main- 


the subject of highways’); Ford v. 
Tupper, 8.7) Vit. (62, 


tain ejectment against the grantee 


88 A 5 (holding | for an encroachment on the highway, 


that, where plaintiff was not entitled|or for an exclusive use thereof by 


to the exclusive possession of the} the latter. 


Etz v. Daily, 20 Barb. 


demanded premises because subject] (N. Y.) 32. 


to an easement which involved the 
right of possession by others for cer- 


42. Bork v. United New Jersey R., 
eteseaCon OUNEs Je odae OS Oe ale 


tain purposes, he could not recover|103 AmSR 808, 64 LRA 836, 1 Ann 


in ejectment, 
fee). 

40. Ark.—Taylor v. Armstrong, 24’ 
Ark, 102. 

Cal.—Weyl v. Scnoma Valley R. 


although owning the|Cas 861; Gardiner v. Tisdale, 2. Wis. 


153, 60 AmD 407. 
43. little v. American Tel., ete., 
Co., 96 App. Div. 559, 89 NYS 136. 
44. Wood v. Truckee Turnp. Co., 


Co., 69 Cal. 202, 10 P 510: Coburn v.] 24 Cal. 474: Sarnia v. Great Western 


Ames, 52 Cal. 385, 28 AmR 634: Por- 
ter v. Pacific Coast R. Co., 18 P 428. 
Ga.—Savannah vy. 
boat Co.. R. M. Charlit. 342. 
T1l.—Mitchell v. Chicago, 
Co., 265 Ill. 300, 106 NE 833. 
Ind.—Sharpe v. St. Louis, etce., 
Co., 49 Ind. 296. 


ete R 


Mass.—Adams v. Emerson, 6 Pick. | a town 


57; Perley v. Chandler, 6 Mass. 454, 
4 AmD 159; Com. v. Peters, 2 Mass. 
Mo.—Thomas v. Hunt, 134 Mo. 392, 
35 SW 581, 32 LRA 857. 
N. J.—Rogers v. Warrington, 


seo 215. C1@ 
fa] 


[ 5 lb: 
Against the District of Co- 


Georgia Steam-|lumbia the owner of the legal title 


cannot maintain _ejectment for land 
over which the District has an ease- 
ment for the highway. Lansburgh v. 


R.| District of Columbia, 8 App. 10. 


{[b] As no title to land taken by 
1s given by the act of its se- 
lectment in laying out a highway, 
ejectment will not lie against the 
town for the land so taken. Lynch 
v. Rutland, 66 Vt. 570, 29 A 1015. 


45. Mahon v. San Rafael Turnp 


90 | Road Co., 49 Cal. 269; Cowenhoven v. 


~ For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 21-22] 


soil may bring an action against a railroad com- 
pany to recover the land, subject to the publie 
easement, where such company has used a street 
without additional compensation to, or license by, 
the owners,*® or where the railroad corporation has 
appropriated the highway to its permanent use 
without legislative grant, express or implied,*’ or 
where the land has been condemned fora railroad 
right of way and the judgment for damages re- 
mains unpaid.48 But ejectment cannot be main- 
tained by an abutting property owner against a 
railroad company operating its road on a public 
street under permission from the city, where it 
does not interfere with the free and unobstructed 
use of the street for passage and repassage.*® 
Where plaintiff has no title to any part of the 
street, but only a right to its use, he cannot main- 
tain ejectment against a railroad company for lay- 
ing its tracks on a portion of the street lying next 
to his property.®° Ejectment will not lie to recover 
lands on which:a railroad is located, after public 
rights have intervened,*! or where the roadbed has 
been taken with the owner’s consent and encourage- 
ment,°2 or where there is merely an illegal or ex- 
cessive user of an admitted easement;°* and where 
a street railway’s use of a street under its fran- 
chise is interfered with by another railroad com- 


Brooklyn, 38 Barb. (N. Y.) 9. Contra 
Warwick v. Mayo, 15 Gratt (56 Va.) 
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pany, ejectment is not the proper remedy.** If 
land kag been wrongfully taken and converted into 
a public road through action of the court, it may 
be recovered in ejectment.°> So plaintiff may main- 
tain an action for possession of lots conveyed to 
a city for a public purpose, where the latter has 
wrongfully leased such lots for private purposes.°° 
Ejectment lies by a municipal or similar corpora- 
tion to recover possession of land which has been 
dedicated to public use and which is wrongfully 
possessed by an individual, as in the case of a 
street,°” or a public park or square;°> and this rule 
has been held to govern, whether the fee is owned 
by the corporation or the adjoining proprietor,°® al- 
though this does not seem to be well settled.°° And 
it has been held that, where the statute requires 
that plaintiffs must have ‘‘a valid subsisting in- 
terest in the premises claimed and the right to re- 
cover possession thereof,’’ a county cannot main- 
tain ejectment for land regularly devoted to public 
use.®t 

[§ 22] h. Grant of Possibility of Reverter. 
Grant of possibility of reverter incapable of aliena- 
tion, left in one who subsequently conveys the land, 
together with the reversion therein to another, does 
not confer upon the latter an estate upon which 
ejectment can be maintained. 


539. Weger v. Delran Tp., 61 N. J. L. 224, 


528 (the court saying that the public 
right to the easement would not~-be 
affected by recovery of the land). 

{a] Ejectment against a munici- 
pal corporation cannot be sustained 
by showing that at the time of its 
commencement the jocus in quo was 
in use as a puklic street. Such use 
is inconsistent with actual occupancy 
by defendant, and proves no claim of 
ownership or of interest, beyond a 
mere easement of passage not income 
patible with the title or possession 
of plaintiff. Cowenhoven v. Brook- 
Iyn38) Barbs GN.L Ys) 29: 

{[b] If action is brought not to 
yecover the right of way, but the 
possession of land occupied as a toll 
road,. ejectment lies. Mahon v. San 
Rafael Turnp. Road Co., 49 Cal. 269. 

46. Sharpe v. St. Louis, ete, R. 
Co., 49 Ind. 296 [foll Cox v. Louis- 
ville, ete., R. Co., 48 Ind. 178]; Bork 
v. United New Jersey R., etc., Co., 
70 N. J. L. 268, 57 A 412, 108 AmSR 
808, 64 LRA 886, 1 AnnCas_ 861; 
Strong v. Brooklyn, 68 N. Y. 1; 
Wager v. Troy Union R. Co., 25 N. Y. 
526 [foll Mahon v. New York Cent. 

Con) V4UNe Yn 658; Carpenter .v. 
Oswego, ete. R. Co.,.24 N: Y. 655; 
Williams v. New York Cent. R. Co., 
16 N. Y. 97, 69 AmD 651]; Stevens v. 
Skaneateles R. Co., 42 Misc. 145, 85 
NYS 1005. 

[a] Where a railroad company 
has appropriated land used as a 
street and has granted it to a city 
without additional compensation for 
the street use, the owners in fee may 
bring ejectment therefor. Strong v. 
Brooklyn, 68 UN, 2; 10: 

47. Louisville, ete., R. Co. v. Lieb- 
fried, 92 Ky. 407, 17 SW 870, 13 Kyl 
645; Bork v. United New Jersey R., 
eter, Cone TOWN: «de La 268, VOT AL 412, 
103 AmSR 808, 64 LRA 836, 1 Ann 
Cas 861. 

48. Lake Erie, ete, R. Co. v. Kin- 
sey, 87 Ind. 514; Barnes v. Railroad 
Co.; 13) ‘Pay Dists 363: 

49. Montgomery v. Santa Ana 
Westminster R. Co., 104 Cal. 186, 37 
P 486, 48 AmSR .89,°25 LRA 654; 
Adams vy. Saratoga, ete., R. Co., 11 
Barb. 414 [rev on other grounds 10 
N. Y. 328]. 

50. Barnes v. 
Pa, Dist. 363. 

51. Morgan v. Lake Shore, etc., 
R. Co., 130 Ind. 101, 28 NE 548; Wel- 
land’ vi; Buffalo, ete:, R; Co.; 30° U. ¢. 


Railroad Co., 13 


52. Kanaga v. St. Louis, ete, R.|39 A 730; Jersey City v. Dummer, 20 
Cossnne. Mos 207: Neus, Lee O65, 40° Arn 2113) 

58. Becker v. Lebanon, ete, R. 59.  Hureka v. Gates, 120 Cal. 54, 
Cos, 1b Pat 502, 46.-Ag1096. 52 P 1253;*Visalia,.v.. Jacob, 65 Cal. 


Fresno St. R. Co. v. Southern 
PAC OO. eelo or wall ac Uies mallee 


McCarty v. Clark County, 101 
MO LiOS 14S We bl: Armstrong ave 
St, Louis, 69 Mo. 309, 315,33 AmR 
499 (where the court said: ‘The 
right to maintain ejectment against 
a party in possession does not de- 
pend upon the right he claims in the 
premises, but upon the wrong. he 
has done the claimant if the true 
owner. If he has turned him out of 
possession and holds the premises 
against him, it does not matter what 
interest he claims”). 

56. Sanborn v. Van Duyne, 90 
Minn. 215, 96 NW 41 (land conveyed 
to city for levy purposes). 

57. U. S.—Cleveland v. Cleveland, 
etc., R. Co., 93 Fed. 113 [rev on other 
es 14 (Bed, Sit, 17 » CCA 

Ala.—Gadsden v. Strother, 172 Ala. 
SOs OoL SS, LU SOs 

Cal.—San Francisco v. Grote, 120 
Cal. 59; 52, P 127-65) AmSR, A555. 4 
LRA 335; Eureka v. Gates, 120 Cal. 
Damo aes, Leb. 

Mo.—Union Plevator Co. v. Kan- 


sas City Suburban Belt R. Co., 135 
IVIOLS 085 e COM S Wee LOW Ua Stn LOMES BVe 
Missouri Pac... Ry, Co., \114. Mo. 23; 
21 SW 202. 


N. J.—Asbury Park v. Hawxhurst, 
CaNee iy be Sage oe Ae O04 ee nen eh 
Vee Robbe GUN. Jn. 260) bik AS 509, 
91 AmSR 4338, 57 LRA 956; South 
Amboy = iv. .New. York —ete.,, JR.siCo:s 
66 N. J. 1. 623;, 30) AY 3685) Ocean 
Grove Camp Meeting Assoc. v. Ber- 
CHa Coe Nee Ws dunt olen AoeeAe Sion, IGEN; 
62 N. J. L. 88, 40 A 779]; Weger v. 
Delran, 61 N. J. L. 324, 39 A 730. 

Oh.—Cleveland, etc., R. Co. v. Cleve- 
land, 338 Oh. Cir. .Ct.. 482: Paige ‘v. 
Cherry, 127 Oh. Cir. Ct, 579, 9 Oh. Cir: 
Dee, 364. 

fa] A city may maintain eject- 
ment for a street, even though a rail- 
road company may have a vested 
right to the use of one or more 
tracks thereon, where it denies the 
city’s title. St. Louis v. Missouri 
PAC COmr ddl A aIMO.e yen Wa 028 

[b] The action lies by a borough. 
—South Amboy v. New York, etc., R. 
Cone 6 Ga Nie Jeeta 62 See 0 AL-8 6:84 

58. Winona v. Huff, 11 Minn. 119: 


434, 4 P 433, 52 AmR 308; Lee v. 
Harris, 206 Ill. 428, 69 NE 230, 99 Am 
SR 176; Covington v. Chesapeake, 
CUCL i OOt yn 20) SO Wino Seu lia Koyslenes Sule 
Camden County v. Sharpless, 83 N. J. 
L. 448, 85 A 222. 

[a] Ejectment will lie against the 
owner of the fee of a public highway 
who deprives the public of the free 
and exclusive use thereof. Camden 
County v. Sharpless, 83 N. J. Ll. 443, 
85 AS 22:2), 

[b] Where a village is vested 

with the right to the exclusive pos- 
session, use, and control of a street, 
it may maintain ejectment to recover 
possession thereof from one_ en- 
croaching thereon, although the right 
is merely an easement, and it does 
not possess the fee title. Village of 
Lee v. Harris, 206 Ill. 428, 69 NE 
230, 99 AmSR 176. 
_ [ce] In New York city the fee is 
in the corporation; in other parts of 
the state the presumption is that the 
fee is in the owner of the lots. Ad- 
ANUS, Vn oa AtOea. el Ce emi (on mlol 
Barb. 414 [rev on other grounds 10 
INie Sasa 

[ad] Where title to land on which 
a road is located and bridge sites are 
fixed is in the commonwealth, it or 
its grantee may maintain ejectment. 
James River, etc., Co. v. Thompson, 
3 Gratt, (44 Va.) 270. 

[e] \ Where the public easement is 
such that possession exclusive of any 
interference by the owner of the fee 
is essential for its improvement, reg- 
ulation, and enjoyment, the only ap- 
propriate action to obtain possession 
is ejectment. Hoboken Land, ete., 
Co. v. Hoboken, 86 N. J. Li. 540. 

60. San Franciseo v. Grote, 5 Cal. 
Unrep. Cas:.612, 47 P 938, 36 LRA 502 
(holding that a city cannot maintain 
ejectment for recovery of possession 
of a street dedicated to the public by 
user, without showing ownership in 
the fee); California v. Howard, 78 
Mo. 88 (holding that, where a city 
has the fee and control of public 
streets, it may maintain ejectment 
for the land). 

61. Bay County v. Bradley, 39 
Mich. 163, 33 AmR 3867 (under Comp. 
L. § 6206). 

62. Davis v. Memphis, etc., R. Co., 
87: Ala. 683, 6 S 140. 
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[§ 23] 2. Title or Right at Time of Demise, Ac- 
To support an action of ejectment 
plaintiff must have title at the time of the com- 
mencement of the suit,°? and this is true whether 
the action is statutory or a common-law action.** 
He must also have the right to the possession of 
the land in dispute,® or a right of entry on the 
According to some authorities, plain- 
tiff must have title and right to possession at the 
time ‘of the trial,°’ notwithstanding the statute pro- 


tion, or Trial. 


premises.°° 


63. U. S.—Smith v. McCann, 24 
Towne go, LG vie. ed, 4 Ss Bush vz, 
Pioneer Min. Co., 179 Fed. 78, 102 
CCA 372; Lake Superior Ship Canal, 
etc., Co. v. Cunningham, 44 Fed. 587 
fate 55. U.S, 354,215 SCE 103, 39k. 
ed. 183]; Fenn v. Holme, 21 How. 
481, 16 L. ed. 198. 

Ala.—Roman v. Lentz, 194 Ala. 610, 
69 S 827; Carpenter v. Joiner, 151 
Ala. 454, 44 S 424; Goodman v. Win- 
ter, 64 Ala. 410, 38 AmR 13; Wilker- 
son v, McDougal, 48 Ala. 517; Wil- 
liams v. Hartshorn, 30 Ala. 211. 

Ark,—Carpenter v. Jones, 76 Ark. 
163, 88 SW 871. 

Cal.—Moore v. Tice, 22 Cal. 513. 

Fla.—Paul v. Fries, 18 Fla. 573; 
‘Jones v. Lofton, 16 Fla. 189. 

Ga.—Fullbright v. Neely, 131 Ga. 
342, 62 SE 188; Foster v. Stapler, 64 
Ga. 766; Goodtitle v. Roe, 20 Ga. 135. 

Mills v. Graves, 44 Ill. 50; 
Joy v. Berdell, 25 Ill. 537; Pitkin v. 
Vaw, 13° Tit, 251. 

Ky.—Boyd v. Barkley, 4 Dana 227; 
Redman v. Sanders, 2 Dana 68; An- 
derson v., Turner, 3 "A. K. Marsh. Tote 
Coleman v. Mabberly, 3 T. B. Mon. 
220; Coxe v. Joiner, 3 Bibb 297; Whit- 
ley v. Bramble, 9 B. Mon. 143. 
a ie v. Inloes, 11 Gill & J. 

Miss.—Laurissini v. Doe, 25 Miss. 
177, 567 AmD 200. 

Mo.—Sanders v. Gardner, 245 Mo. 
218, 149 SW 494; Hough v. Jasper 
County Light, etc., Co., 127 Mo. A. 
570, 106 SW 547; Nalle v. Thompson, 
173 Mo. 595, 73. SW 599; Binley ~ v. 
Babb, 144 Mo. 403, 46 SW 165; Dun- 
lap v. Henry, 76 Mo. 106; Buxton v. 


Carter, 11 Mo: 481. 
Mont.—Herbert v. King, 1 Mont. 
475. 


N. Y.—Dawley v. Brown, 79 N. Y. 
390 [rev 9 Hun 461]; Hubbell v. 
Moulson, 53 N. Y. 225, 183 AmR 519. 

N. C.—Brown v. Hutchinson, 155 
W,. C., 205, (1 SH 3025 Morehead” v. 
Hall, 132 N. ‘ 122, 43 SE 542. 

N. H. 


UN ay. « an, 123 App. 
Div. 497, 108 NYS ‘274: Scott v. 
Crego, 47 Barb. 595; Layman  v. 
Whiting, 20 Barb. 559; Wright v. 


Douglas, 3 Barb. 554 [rev on other 
grounds 2 N. Y. 373]; McLeans_ v. 
Macdonald, 2 Barb. 534, 2°Edm. Sel. 
Cas.. 393. 

Pa.—Schrack v. Zubler, 34 Pa. 38; 
Lawrence v. Hunter, 9 Watts 64. 

Tenn.—Bird v. Cross, 123 Tenn. 
419, 131 SW $74. 

Vt.—Cheney v. Cheney, 26 Vt. 606; 
Tryon’ Vv. ipryvons 16° Vit. “BL 

Va.—Russell v. Aare 92 .Va. 
484, 23 SE 895; Suttle v. Richmond, 
CLE, ot. Co. 16 Va. 284. 

é Can.—Delisle v. Arcand, 37 Can. S. 

. 668 

Man.—McLaren v. McClelland, 6 
Man. 533. 

Ont.—Lage v. Mackenson, 40 U. C. 
Q. B. 388. 

See also cases infra § 24. 

[a] Patent to public lands takes 
effect when executed, and the legal 
title is then vested, even though it 
is not delivered until after suit 
brought. Wisconsin Cent. R. Co. v. 
Wisconsin River Land Co., 71 Wis. 94, 
36 NW 837. 

64. Betz v. Mullin, 62 Ala. 365; 
Salcido v. Genung, 5 Ariz. 23, 43 P 
527: Hobby v. Bunch, 83 Ga. 1, 10 
SE 113, 20 AmSR 301. 

[a] Title transferred prior to 


EJECTMENT 


[§ 24] 
or Demise Laid. 
a title acquired 


suit.—Plaintiff in ejectment who has 
conveyed away his whole title before 
action was brought cannot recover. 
Salcido v. Genung, 5 Ariz. 23, 43 P 
527; Hobby v. Bunch, 83 Ga. 1, 10 SE 
113, 20 AmSR 301. 

[b] Where a vendor of land has 
given his bond for title for the land 
to the vendee, and transferred the 
vendee’s notes given for the purchase 
money without recourse, he could 
maintain an action in ejectment in 
his own name against the vendee to 
recover the land. Tompkins v. Wil- 
liams, 19 Ga. 569. 

65. U. S.—Smith v. McCann, 24 
How. 398, 16 L. ed. 714; Hylton v. 
ery astae 12 F. Cas, No. 6,980, 1 Wash. 


Ala.—Roman v. Lentz, 194 Ala. 610, 
69 S 827; Burnett v. Roman, 192 Ala. 
188, 68 S 353; Carpenter v. Joiner, 
151 Ala. 454, 44 S 424; Cofer v. Schen- 
ing, 98 Ala, 338, 18 S 123; Grandin 
v. Hurt, 80 Ala. 116; Williams v. 
Hartshorn, 30 Ala. 211. 

Cal.—Hawxhurst v. Lander, 28 Cal. 
331; Owen v. Morton, 24 Cal. 373; 
Owen vy. Fowler, 24 Cal. 192; Moore 
v. Tice, 22 Cal. 513. 

BD: G.—Lanskurgh v. District of 
Columbia, 8 App. 10. 

Ill.—Converse v. Dunn, 166 Ill. 25, 
46 NE 747. 

Ind.—Jackson v. Hughes, 1 Blackf. 


421. 
Ky.—Harle v. McCoy, 7 J. J. 
Marsh. 318, 23 AmD 407; Botts v. 


Shield®” 8) Witt #32) 
Md.—Wilson v. Inloes, 11 Gill & J. 
aE Harbaugh v. Moore, 11 Gill & J. 


Mich.—Michigan Center Re Co;w 
McNaughton, 45 Mich. 87, 7 NW 712: 
Van Vieet v. Blackwood, 39 Mich. 
728. 

Mo.—Hough v. Jasper County 
Light, ete., Co., 127 Mo. A. 570,+106 
SW 547; Finley v. Babb, 144 Mo. 403, 
aol 165; Carter v. Scaggs, 38 Mo. 

4 EL Sag sh v. King, 1 Mont. 


iN. Y.—Lewis v. Ryan, 123 App. 
Div. 497, 108 NYS 274; Jackson v. 
Wheeler, 6 Johns, 272. 

N. C.—-Arrington v. Arrington, 114 
N. C. 116, 19 SE 278. 

Oh.—William vy. Burnet, Wright 53. 

Okl.—Hurst v. Sawyer, 2 Okl. 470, 
fee Say reat 

Pa.—Horner v. Marietta, 135 Pa. 
418, 19 A 1029. 

JOM Nan eo9, 


Va.—Voight v. Ruby, 
20 SE 824 

W. Va—Adkins Nee Spurlock, 46 
Wea. 139% 38 SE 12 

Wis.—Le Blond v. “Benities: 140 
Wis. 604, 123 NW 157, 25 LRANS 
511 (where this doctrine is recog- 
nized). 

Wyo.—Anderson v. Rasmusser, 5 
Wyo. 44, 36 P 820. 

Ont.—Johnstone v. White, 40 U. C. 
QBs 309; 

[a] An executor under the Mich- 
igan statute has the right of posses- 
sion of all the real and personal pr op- 
erty of his testator and may main- 
tain ejectment. Moody v. Macomber, 
159 Mich. 657, 124 NW 549, 134 Am 
SR 755, 

[b] Complete right to possession 
prior to demise is necessary. Jack- 
pa Vv." Wheeler?<6srJ.ohns; iGNGeave) 

{c] The statute is positive that 
the time laid in the declaration of 


[$§ 23-24 


vides that in ease of transfer of interest pending 
action it may be continued in the name of the origi- 
nal party,®® but these cases would seem opposed 
to the rule which has been often recognized: that 
a conveyance of the premises by plaintiff pending 
suit does not bar his right to recover.® 

8. Title Subsequent to Action Brought 


Hjectment cannot be supported by 
after action commenced *° nor ean 


\ plaintiff's possession shall be subse- 
quent to the time when his title ac- 
erued. Wood v. Morton, 11 Ill. 547. 

[d] Where tenant’s term expires 
before bringing suit, he cannot re- 
cover in ejectment. Horner v. Mar- 
jetta, 135 Pa. 418, 19 A 1029. 

[e] Where there is an outstand- 
ing lease, a lessor of land, although 
the owner of the fee, cannot recover 
‘the demised premises during the 
term or while the lessee has the 
right of possession under the lease, 
even against one not claiming under 
the lease. Cobb v. Lavalle, 89 Ill. 
Sol ole Amro I: 

Ala.—Ward v. Moore, 180 Ala, 


66. 
403, 61 S 303. 
oes ere, Cal. 169; 


Cal.—Meeks v. 
Kile v. Tubbs, 32 Cal 

Fla.—Jones v. Lofton, 16 Fla. 189. 
Har mech ais Ra Vv. McLaws, 12 Ga. 
166. 

Ky.—Coleman v. Mabberly, 3 T. B. 
Mon. 220. 

Mich.—Kuite v. Lage, 152 Mich. 
638, 639, 116 NW 467, 125 AmSR 421 


feltseyecls 
N. C.—Price v. Osborn, 34 N. C. 
Pa.—O’Neill_ iv. 27 
et tat pala 189. 
PAN B.—Stevens v. Jeffers, 38 N. B. 
67. U. S.—Smith v. McCann, 24 
How. 398, 16 L. ed. 714. 
Ala.—Roman y. Lentz, 194 Ala. 610, 
69 S 827; Rottenberry v. Brown, 142 
Ala. 630, 38 S 804; Etawah Min. Co. 
v. Doe, 127 Ala. 663, 29 S 7; Brunson 
v. Morgan, 86 Ala. 318, 5 S 495; Bruce 
v. Bradshaw, 69 Ala. 360; Scranton 
v. Ballard, 64 Ala. 402; Wilkerson v. 
McDougal, 48 Ala. 517. 
Cal.—Kile v. Tubbs, 32 Cal. 332. 


Hawaii.i—Andrews v. Wahinenui, 
16 Hawaii 260. bts 


Ky.—Downing v. 
Mon. 95. 

Md.—Cresap v. Hutson, 9 Gill 269; 
Carroll v. Norwood, 5 Harr. & J. 155. 

N.. C—Brown v. Hutchison, 155 
Ni C) 205,55; 71) SE. 302 Arrington ve 
Arrington, 114 N. C. 116, 19 SE 278. 

Vt.—Cheney v. Cheney, 26 Vt. 606; 
Tryon v. Tryon, 16 Vt! 313. 

[a] Where lease has expired be- 
fore trial, no recovery can be had 
without amendment. Roe vy. Doe, 30 
Ga. 608. 

68. Burnett v. Lyman, 141 N. C. 
500, 501, 54 SE 412, 115 AmSR 691 


Patterson, 


Collins, 


leit Cyc]. 

69. See infra § 76. 

70. U. S.—Bush v. Pioneer Min. 
CoFPligtKed..178) 02) CCA S372 seMic= 
Cool v. Smith, 1 Black 459, 17 L. ed. 


218; Lake Superior Ship Canal, etce., 
Co. v. Cunningham, 44 Fed. 587 [aff 
+p a: S. 354; 15 -SCt 103, 39. L: ‘ed? 

Ala.—Cofer v. Schening, 98 Ala. 
338, 18 S 123; Green v. Jordan, 83 
Ala. 220,38 513, 3 AmSR 711; Pol- 
lard v. Hanrick, 74 Ala. 334; Good- 
man v. Winter, 64 Ala. 410, 38 AmR 

‘Ark.—Dickinson v. Thornton, 65 


Ark. 610, 47 SW 857; Perciful v. 
Platt, 36 Ark. 456. 
Cal.—Kerr v. Snowden, 24 Cal. A. 


152, 156, 140 P 704 [cit Cyc]; Sacra- 
mento Sav. Bank v. Hynes, 50 Cal. 
195; Hestres y. Brennan, 37 Cal. 385; 
Kile v. Tubbs, 32 Cal. 332. 
Fla.—Carn v. Haisley, 22 Fla. 317; 
Paul v. Fries, 18 Fla. 573. 
Ga.—Deas v. Sammons, 126 Ga, 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


tells 


ti i he ei ide 


§§ 24-25] 


a defective title be aided by conveyances made pend- 
There may, however, be a confirmation 
after suit of a title existing’ before action is 
But where no title existed before suit, a 
deed of confirmation after suit does not confer suf- 
But a title parted with after suit is 
commenced and revested before trial is sufficient.’4 
Where title is complete before service of the decla- 
ration, it will support the ,action,7®> and where a 
deed is given after the date of the demise, alleged 
recovery may be had.“ Where one having a wrong- 
ful possession has the title thrown on him by act 
of law, as by descent, the principle of remitter ap- 


ing suit.71 
brought.?? 


ficient title.73 


plies, 7 but it is otherwise where 


431, 432, 55 SH 170, 7 AnnCas 1124 
[eit Cyc]. 
Ind,—Inge v. Garrett, 38 Ind. 96. 
Kan.—Porter v. Wells, 6 Kan. 448. 
Ky.—Gillespie v. Bradford, 4 Kyl 
439, 11 Ky. Op. 804. 
Ae ge v. Norwood, 5 Harr. 


& J. 15 
Niche —Nowlen v. Hall, 128 Mich. 
274, 87 NW 222; Hemmingway v. 


Drew, 47 Mich. 554, 11 NW 382. 
Mo.—Sanders Vv. Gardner, 245 Mo. 
218, 149 SW 494; Ford v. French, 72 
ape 250; Norfleet v. Russell, 64 Mo. 
N. C.—-Burnett v. Lyman, 141 N. C. 
500, 54 SE 412, 15 AmSR 691; More- 
ANE vs Hale; 132-N:-C. 122, 43 SH 
Pa.—McCulloch v. Cowher, 5 Watts 
& S. 427. 
Porto Rico.—Trinidad v. Trinidad, 
19 Porto Rico 616. 


pies .—Bradford v. Hamilton, 7 Tex.’ 


NR caer v. Benson, 21 U. C. 
Q. B. 143. 

And see cases supra § 23. 

[a] Where a grant from the state 
is unregistered at the time action 
is brought, but is registered at the 
time of trial, ejectment cannot be 
maintained. Morehead v. Hall, 132 
NC. 122, 43 SH 542. 

[b] In Ontario one purchasing 

pendente lite from a plaintiff in 

ejectment cannot be substituted. Le- 
mesurier v. Macaulay, 22 Ont. 316 
{app dism 20 Ont. A. 421]. 

Yl. Johnston v. Jones, 1 Black 
(UaS:) 2095-17 Ti. ed.) 117; Cassin, v. 
Nichofson, 154 Cal. 497, 98’P 190. But 
see Burchett v. Scott, 176 Ky. 669, 
197 SW 397 (holding that in eject- 
ment plaintiff may perfect his title 
at any time before tria!, and that it 
will be sufficient that a deed to plain- 
tiff was made after suit brought). 

[a] Where the successor of a co- 
plaintiff in ejectment is substituted 
as a party, he must prevail by virtue 
of the title to which he has succeed- 
ed, and not by virtue of any other 
title disconnected with the one orig- 
inally asserted. Cassin v. Nicholson, 


154 Cal. 4975 98 P-190: 

72. Simmons  v. McKissick, 6 
Humphr. (Tenn.) 259. 

{a] Illustrations —(1) Where an 


inchoate legal title exists before the 
suit is commenced, plaintiff's title 
may be perfected by the issuance of 
a patent after the commencement of 
the suit. Fipps v. McGehee, 5 Port. 
(Ala.) 413 (semble); Pitts v. Booth, 
15 Tex. 453. (2) A grant of land by 
the state of Tennessee related back 
to the date of entry and was suffi- 
cient to support an action of eject- 
ment for the land granted, although 
such action was commenced before 
the date of the grant, where the en- 
try was prior to the action. Stock- 
ley v. Cissna, 119 Fed. 812, 56 CCA 
324. (3) Where the devisees under 
a will sue to recover possession of 
the land devised before the will is 
probated, the title may be confirmed 
so as to support the action by a pro- 
bate of the will pending the _ suit. 
Northrop v. Columbian Lumber Co., 
186 Fed. 770, 108 CCA 640. (4) 
Where the title before suit rests on 


EJECTMENT 


[§ 25] 
General. 


ejectment.®* 


he acquires the 


an unconfirmed guardian’s sale a 
nune pro tune order of the court 
validating the title made pending the 
action is sufficient perfection of the 
title to sustain the action. Reid v. 
Morton, 119 Tl. 118, 6 NE 414. (5) 
The purchase of defendant’s title by 
one of the several plaintiffs inures 
to the benefit of other plaintiffs, al- 
though the purchaser has joined in 
the right of his wife. Lasley v. 
Patton, 4 KyL 619, 11 Ky. Op. 8983. 

73. Schrack v. Zubler, 34 Pa. 38. 

[a] A confirmation act cannot re- 
late back to a void selection of pub- 
lic lands so as to enable the grantee 
to maintain an action of ejectment 
for the lands instituted prior to the 
passage of the confirming act. Lake 
Superior Ship Canal, ete., Co. v. Cun- 
ningham, 44 Fed. 587 [aff 155 U.S. 
354, 15 SCt 103, 39 L. ed. 183]. 

{b] A grant issued after demise 
laid and suit brought, reciting the 
date ofthe certificate of survey to 
be prior to the date of beginning the 
action, is not sufficient to show title 
without the certificate itself. Hen- 
ee v. Parker, 3 Harr. & J. (Md.) 
117. 

74. Edgerton vy. Clark, 20 Vt. 464; 
Beach v. Beach, 20 Vt. 83 


oe Thompson yv. Red, 47 N. C. 412. 
76. Lewis v. Curry, 74 Mo. 49. 
77. Williams v. Council, 49 N. C. 


206; Barlin v. Ramirez, 7 Philippine 
41 


78. See cases supra note 77. 
79. Elements of adverse posses- 
sion see Adverse Possession § 1 et seq. 


20. See Adverse Possession §552. 

81. Del.—Willin v. Roe, 25 Del. 
197, 78 A 773; Morris v. Brooke, 25 
AlbLJ 90. 

D. C.—Robinson v. Hillman, 36 
App. 576. 


Ill.—Donahue v. Illinois Cent. R. 
Co., 165 Ill. 640, 46 NE 714. 

Ky, —White v. McNabb, 140 Ky. 
828, 1381 SW 1021; Clinton v. Frank- 
lin, 119 Ky. 143, 83 SW 142, 26 KyL 
1053. 

Md.—Plummer v. Lane, 4 Harr. & 
M. 72, 1 AmD 395. 

Mich.—Dahlem v. Abbott, 153 
Mich. 465, 116 NW 1007; Nowlen v. 
Hall, 128 Mich, 274, 87 NW 222. 

N. J.—Beatty v. Lewis, (Ch.) 68 A 


95. 
N. Y.—Barnes v. Light, 116 N. Y. 
34, 22 NE 441 [rev 2 NYSt 219]. 


Tenn.—Hubbard v. Godfrey, 100 
Tenn. 150, 47 SW 81. 
W. Va.—Wiley v. Hatcher, 70 W. 


Va. 92, 738 SE 245. 

fa] An equitable title accompa- 
nied by adverse possession for more 
than the statutory period is suffi- 
cient to support ejectment. McDow- 
ell v. Hollowell, 173 Ky. 543, 191 SW 
315; Logan v. Williams, 159 Ky. 412, 
167° SW 124: White v. McNabb, 140 
Ky. 828, 131 Sw 1021. 

g2. Cahill v. Cahill, 75 Conn. 522, 
54 A 201, 732, 60 LRA 706; Kitter- 
ingham v. Blair Town Lot, ete., Co}, 
66 Iowa 280, 23 NW 668; Breeding v. 
Taylor, 13 B. Mon. (Ky.) 477. See 
Nagle v. Shea, 8 Ir. C. L, 224 (hold- 
ing that, where it is shown that the 
title is out of plaintiff, mere posses- 
sion is not sufficient to sustain an 
ejectment against a wrongdoer). 


title,8° and will support ejectment.*? 
eases which hold that a plaintiff in ejectment can- 
not recover on possessory rights alone,*? unless such 
possession has ripened into title by prescription or: 
limitation,®* and that something more than a mere 
naked prior possession is necessary as a basis for 
But by the great weight of authority 
prior possession of plaintiff or those under whom he 
claims is sufficient to establish a prima facie title 
which will support the action,® although he shows 
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title by his own act.?8 
4. Prior or Adverse Possession 7°—a. In 
Title by adverse possession is a good 


There are 


[a] A civil possession or posses- 
sion in right will not of itself suffice 
in all cases. Dllis v. Prevost, 19 La. 


2ole 

83. Stockley v. Cissna, 118 Fed. 
812, 56 CCA 224 (under Tennessee 
Code); Doe v. Howell, 6 Del. 178; 
Breeding v. Taylor, 13 B. Mon. (Ky.) 
477; Swainson v. Scott, 111 Tenn. 140, 
76 SW_909. 

84. Fowke v. Darnall, 5 Litt. 
(Ky.) 316; Alexander v. Campbell, 74 
Mo. 142. 

[a] Where both sides show color 
of title, plaintiff cannot recover on 
bare possession. Fowke v. Darnall, 
5 Behe ae 316. 

U. S.—Burt v. Panjaud, 99 
iW me 180, 25 L. ed. 451; Von Arx v. 
Boone, 193 Fed. 612, 113 CCA 480, 

Ala.—Stewart v. Ransom, iG? ove ols 
Blair v. Blair, 74 S 947; Perolio v. 
Doe, -197 Ala. 560; 73S “197; sHieks 
v. Burgess, 185 Ala. ‘584, 64 S 290; 
Dodge v. Irvington Land Co., 158 Ala. 
91, 99, 48 S 383, 22 LRANS 1100 [cit 
Cyc]; Mickle v. Montgomery, 110 
Ala. 415, 20 S 441; Dothard v. Den- 
son, 72 Ala. 541; Wilson v. Glenn, 68 
Ala, 383; Hendon v. White, 52 Ala. 
597; Badger v. Lyon, 7 Ala. 564. 

Ark.—John Henry Shoe Co. v. Wil- 
liamson, 64 Ark. 100, 40 SW 703. 

Cal.—Zilmer v. Gerichten, i11 Cal. 
73, 48 P 408; Leonard v. Flynn, 89 
Cal. 548, 26 P 1099; Kelly v. Mack, 49 
Cal. 523; Keane v. Cannovan, 21 Cal. 
291, 82 AmD 738; Nagle v. Macy, 9 
Cal, 426-) Bird -~veonlisbros.49 Caleek 
70 AmD 617; Plume v. Seward, 4 
Cal. 94, 60 AmD 599; Hicks v. Davis, 
4 Cal. 67; ,Hutchinson v. Perley, 4 
Cal. 33, 60 AmD 577. 

Colo.—Sears v. ‘Taylor, 4 Colo. an 

Del. —Willin v. Roe, 25 Del. 197, 

A UT3. ) 

Fla.—Bass v. Ramos, 58 Fla. 161, 
50 S 945, 1388 AmSR 105; Winn v. 
Coggins, 53 Fla. 327, 43 S 897; Harris 
v.. Butler, 52 Fla. 253, 42 S 186; 
Goodwin v. Markwell, 37 Fla. 464, 19 
ss 885; Ashmead v. Wilson, 22 Fla. 
255. 

Ga.—Delay v. Felton, 133 Ga. 15, 
65 SE 122; Jackson v. Strickland, 127 
Ga. 106, 56 SE 107; Dasher v. Ellis, 
102 Ga. 830, 30 SE 544; Jones v. 
Easley, 538 Ga. 454; Jones v. Nunn, 12 
Ga. 469. 

Ida._Fairbough v. Masterson, 1 
Ida. 135 

Ill._—Burns v. Curran, 275 Ill. 448, 
114 NE. 166; Harland v. Eastman, 119 
Til. 22, 8 NE 810; Vogler v. Chicago, 
ete., Coal Co., 196 Ill. A. 574. 

Ind.—Robinoe v. Doe, 6 Blackf. 85. 

Kan.—Meriwether v. Howe, 72 
Kan. 645, 82 P 723; Penrose v. Cooper, 
TA dKéan. 7200 724,81) PP 489584) Pato 
[quot Cye]. 


Ky.—White v. McNabb, 140 Ky. 
828, 181 SW 1021. 
Mich.—Covert v. Morrison, 49 


Mich. 133, 13 NW 390. 

Miss.—Lum v. Reed, 53 Miss. 73; 
Kerr v. Farish, 52 Miss. 101; Hicks 
v. Steigleman, 49 Miss. 377. 

Mo.—Dale v. Faivre, 43 Mo, 556. 

N. Y.—Spencer v. Tobey, 22 Barb. 
260; Day v. Alverson, 9 Wend, 223% 
Tuttle v. Jackson, 6 Wend. 213, 21 


AmD 306; Jackson v. Winslow, 9 
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no paper title,’ and although such possession has 
not ripened into title by adverse possession.§? Pos- 
session, however short, is sufficient,§* unless other- 


wise provided by statute.8® ' But 


relies on possession alone must show a possession 
anterior in date to the possession of defendant,°° 


Cow. 13; Jackson v. Town, 4 Cow. 

599, 15 AmD 405. 

N. C.—McCaskill v. Walker, 147 
N. C. 185, 61 SE 46; Campbell v. 
Everhart, 139 N. C. 503, 52 SE 201. 

Oh.—Newman v. Cincinnati, 18 Oh. 
323. 

Or.—Kingsley v. United R. Co., 66 
Or. 50, 133 P 785; Gallagher v. Kelli- 
Heres) Oras ois 14 Pe Os shia ee 
596; Sommer v. Compton, 52 Or. 173, 
96 P 124. 

Pa.—Atherton v. Kingston Tp., 36 
Pa. Co. 86; Wentworth v. Mullen, 2 
Chest. Co. 544. 

Philippine.—Rodriguez v. Taino, 16 
Philippine 301. 

Porto Rico.—Morales v. Rexach, 22 
Porto Rico 480; Manirique de Lara v. 
Morales, 9 Porto Rico 110. 
pens GeE RON v. Phillips, 2 Sneed 
211. 

Pg rr, EOD v. Palmer, 18 Tex. 
Vt.—Reed v. Shepley, 6 Vt. 602. 
Va.—Sprigges v. Jamerson, 115 Va. 

250, 78 SE 571; Holladay v. Moore, 

115 Va. 66, 78 SE 551. 
Wash.—Bryant Lumber, etc., 

v. Pacific fron, etc., Works Co., 48 

Wash. 574, 578, 94 P 110 [quot Cyc]. 
W. Va.—Marshall v. Stalnacker, 70 

W. Va. 394, 74 SE 48, 50 [quot Cyc]; 

Wiley v. Hatcher, 70 W. Va. 92, 73 

SE 245; Logan v. Ward, 58 W. Va. 

366, 52 SE 398, 5 LRANS 156. 
Eng.—Doe v. Barnard, 13 Q. B. 

945, 66 ECL 945, 116 Reprint 1524; 

Asheruve VWinitlock, ...R. 17Q Bk; 

Doe v. Penfold, 8 C. & P. 536, 34 ECL 

878; Doe v. Dyball, 3 C. & P. 610, 14 

ECL 742; Davison v. Gent, 1 H. & 

N. 744, 156 Reprint 1400. 
Ont.—Donnelly v. Ames, 27 Ont. 

271; Mulholland v. Harman, 6 Ont. 

546; Eccles v. Patterson, 22 U. C. 

OF Be 16%: 

[a] Reason for rule.—‘This prin- 
ciple in no wise contravenes the doc- 
trine that the plaintiff in ejectment 
must recover, if at all, upon the 
strength of his own title, and not 
on the mere_weakness of that of his 
adversary. oe simply accords to his 
possession, as evidence, a presump- 
tion of title, which must be rebutted 
or overcome by his adversary; and 
this his adversary may do, if not a 
bare trespasser and he has not the 
legal title, by showing his antece- 
dent actual possession, or an out- 
standing title in a third party, or 
that plaintiff’s title was subordinate 
or permissive, or that the action is 
barred by the statute of limitations. 
If this were not the rule, the plain- 
tiff in every case—except, perhaps, 
where the contesting parties derive 
their respective claims to title from 
a common source, or where no ele- 
ment of estoppel exists—in order to 
recover, would be ,forced to trace 
his title to the government, or to 
establish an adverse possession for a 
sufficient length of time to ripen 
into a title, as against an adversary 
who has no shadow of title, except 
the color of title under which he 
wrongfully entered and dispossessed 
the plaintiff. Such a rule would 
strike down the doctrine of presump- 
tive title, generally indulged, found- 
ed upon proof of possession of the 
property in controversy, be it real 
or personal.” Dodge v. Irvington 
Land Co., 158 Ala. 91, 96,-48 S 383, 
22 LRANS 1100. 

{b] Sufficiency of possession of 
wredecessor.— Where it appears that 
more than sixty years before the 
trial ene of plaintiff's predecessors 
in title built a house and barn on, 
and occupied and cultivated as a 
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a plaintiff who 


farm, a parcel of land under a deed, 
which included the land in question, 
plaintiff shows sufficient title to sup- 
port his action for recovery of such 
land. New York Cent., ete., R. Co. v. 
Moore, 137 App. Div. 461, 121 NYS 
884 [aff 203 N. Y. 615, 97 NE 41]. 

[c] Possession by the father of a 
minor will inure to the latter’s ben- 
efit when taken under parol gift from 
the ancestor, and will constitute a 
basis for ejectment against one hold- 
ing adversely. Dasher v. Hllis, 102 
Ga. 830, 30 SE 544. 

86. Strange v. King, 84 Ala. 212, 
4 § 600. See also Den v. Morris, 7 


N. J. L. 6, 16, 11 AmD 508 (where* 


the court said “that ... (ejectment) 
being merely a possessory action, and 
the possession to be proved not hbe- 
ing intended to establish the ulti- 
mate right, and not depending for 
its validity upon the manner in 
which it commenced, but being a 
mere matter in pais, it may be shewn 
as well without deed as with it, 
though, when without it, it will al- 
ways be looked upon with greater 
jealousy, and be overcome with 
greater ease’’). 

{a] A failure to show a continu- 
ous chain of title from the state will 
not affect the right of plaintiff to re- 
cover, where he proves title by ad- 
verse possession for the required pe- 


riod. Kepley v. Scully, 185 Ill. 52, 
57 NE 187. 
87. Ala.—Payne v. Crawford, 102 


Ala. 387, 14 S 854; Beard v. Ryan, 78 
Ala. 37; Bradshaw v. Hmory, 65 Ala. 
208; Eakin v. Brewer, 60 Ala. 579; 
Clark v. Clark, 51 Ala. 498; Smoot v. 
Lecatt, 1 Stew. 590. 

Cal.—Stephens v. Hambleton, 5 
Cal. Unrep. Cas. 543, 47 P 51; Leon- 
ard v. Flynn, ‘89 Cal. 535, 26 P 1097, 
23 AmSR 500; Potter v. Knowles, 5 
Cal. 87. 

Fla.—Bass v. Ramos, 58 Fla. 161, 
50 S 945; Jackson v. Haisley, 35 Fla. 


587, 17 S 6381. 
Ill—Bowman vy. Wettig, 39 Ill. 
354, 12 


416; Doe v. Herbert, 1 Ill. 
AmD 192. 

Mass.—Currier v. Gale, 9 Allen 522. 

Mo.—Hall v. Gallemore, 138 Mo. 
638, 40 SW 891; White v. Keller, 114 
Mo. 479, 21 SW 860; Crockett v. Mor- 
rison, 11 Mo. 3. 

N. J.—Den v. Morris, 7 N. J. L. 6, 
11 AmD 508; Leport v. Todd, 32 N. J. 
L. 124; Penton v. Sinnickson, 9 N. J. 
L. 149. 

IN. Yi—Peon vi Inman, L97--Nea yy 
200, 90 NE 438; Dominy v. Miller, 33 
Barb. 386: Peo. v. Ladew, 102 Mise. 
595, 170 NYS 196; Fletcher v. New 


York, 87 Mise. 109, 149 NYS 289; 
Smith v. Lorillard, 10 Johns. 338; 
Jackson v. Harder, 4 Johns. 202, 4 


A 262; Jackson v. Hazen, 2 Johns. 
“"N. C.—Campbell_v. 139 
Hoey v. Furman, 1 Pa, 295, 


Bverhart, 
NC. 508; noe SPE 200, 
44 AmD 120. 


Pa. 


Wis.—Hlofrson vy. Lindsay, 90 
Wis. 203, 683 NW 89. 

And cases supra note 85. 

88. Potter v. Knowles, 5 Cal. 87. 

[a] “The truth is, that all posses- 


sory actions are founded upon a 
peaceable possession in the demand- 
ant or plaintiff, and those under 
whom he claims: and such posses- 
sion, without regard to the length of 
time it may have continued, is suffi- 
ecient to maintain such action, and 
can only be overcome by an older or 
better right.” Den v. Morris, 7 N. J. 
Ty? 6% L6e i e Aad). 9508), 

[b] Recovery can be had on less 
period than sufficient to bar a real 
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~ 


even though defendant be regarded as a mere naked 
trespasser.°!_ Where no legal title is shown in either 
party, the party showing prior possession in him- 
self or those through whom he claims will be held 
to have the better right,®? and such right is not de- 
feated by the subsequent entry and occupation by 


action. Clarke v. Clarke, 51 Ala. 498. 
{c] Such a possession as that 
trespass could be maintained is req- 
uisite where plaintiff has held for 
less than twenty ‘years. Myers v. 
McMillan, 4 Dana (Ky.) 485. 

89. See statutory provisions. 

[a] Under the Louisiana statutes 
it is essential that plaintiff had real 
and actual possession for more than 
one year. Nick v. Bensberg, 6 La. A. 
(Orleans) 408. 

90. Ala.—Smith v. Steiner, 55 S. 
606; Leech v. Karthaus, 141 Ala. 509, 
87 S 696. 

Cal.—Stevens v. Quirk, 60 Cal. 161; 
Page v. O’Brien, 36 Cal. 559; Polack 
v. McGrath, 32 Cal. 15. 

Fla.—Bass! v. Ramos, 58 Fla. 161, 
50 S 945. 

La.—Patterson v. Litton, 23 Ila.. 
Ann, 274. 
PN Gee fae v. Lawson, 8 Nev. 

N. Y.—Baker v. Duff, 136 App. Div. 
13, 120 NYS 184 [aff 202 N. Y. 570 
mem, 96 NE 1109 mem]. 

R. I.—Baxter v. Brown, 26 R. I. 
SSL eo IMA: 78; 

_({a]_ Thus color of title to an en- 
tire forty acre tract, with actual 
possession of the north half, but not. 
until after defendant acquired actual 
possession of the south half, was in- 
sufficient to entitle plaintiffs to re- 
cover the south half in ejectment. 
Saved v. Steiner, 172 Ala. 79, 55 

91. Warder v. Newburgh, 40 App. 
(D. C.) 385; Patterson v. Litton, 23. 
La. Ann, 274. 

92. U. S.—Hall v. Hobart, 186 
Fred. 426, 108 CCA 348; Haws v. Vic- 
toria Copper Min. Co., 160 U. S. 303, 
16 aes 352 a Be teo 436; Sabariego: 
v. Maverick, 124 U. S, 261, 8 SC 2 
31 L. ed. 430. ’ Cote 

Ala.—Hornsby vy. Tucker, 180 Ala. 
418, 423, 61 S 928 [cit Cyc]; Gilchrist. 
v. Atchison, 168 Ala. 215, 52 S$ O55is 
Roe v. Doe, 48 S 49; McCreary v. 
Jackson Lumber Co., 148 Ala. 247, 41 
S 822; Gist v. Beaumont, 104 Ala. 
347, 16 S 20; Dothard v. Denson, 72: 
Ala. 541; McCall v. Doe, 17 Ala. 533. 

Cal.—Bond v. Aickley, 168 Cal. 161, 
163, 141 P 1188 [cit Cye]; Ayres v. 
Bensley, 32 Cal. 620. 3 

Fla.—Goodwin v. Markwell, 37 
Fla. 464, 19 S 885; Florida Southern 
ca Co.. V2. Burt). 36) Mas 497, 913° Ss 

Ga.—Delay vy. Felton, 133 Ga. 15, 
65 SE 122; Moss v. Chappell, 126 Ga. 
196, 54 SE 968, 11 LRANS 398; Bag- 
ley ve Kennedy, 85 9Ga.) 703,14 Sh: 
1091. 

Ill.—Burns v. Curran, 275 Ill. 448, 
114 NH 166; Glanz v. Ziabek, 233 Ill. 
22, 84 NE 36; Harrell v. Enterprise 
Sav. Bank, 183 Ill. 538, 56 NE 63; 
Barger v. Hobbs, 67 Ill. 592; Doe v. 
Herbert, 1 Dl. 354512 AmD' 192. 

Kan.—Penrose v. Cooper, 71 Kan. 
720, %724, 81 P 489, 84 P 115 [quot 
Cyc]; Hentig v. Pipher, 58 Kan. 788, 
bISP 229. 

Ky.—McLawrin v. Salmons, 11 B. 
Mon. 96; 52 AmD 563; Asher v. Mc- 
Carty, 2 KyL 218, 11 Ky. Op. 21. 
epee: see v. Little, 9 Cush. 

Mich.—Kinney v. Harrett, 46 Mich. 
87. 8 NW 708. 

Minn.—Post v. Sumner, 137 Minn. 
201, 163 NW 161; Sherin v. Brackett, 
386 Minn. 152, 30 NW’ 551. 

Mo.—Love v. Love, 250 Mo. 491, 
157 SW 590; Hall v. Gallemore, 138 
Mo. 638, 40 SW 891. 

Nev.—Gonder v. Miller, 21 Nev. 
180; 2%. PrSss: 


For later cases,developments and changes in the law see Cumulative Annotations, same title, page and note number. 
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the opposing claimant until the latter’s claim has 
ripened into title by adverse possession.°? 
has been held that, where neither party has a true 
legal title, plaintiff in ejectment, upon showing such 
prior possession, may recover against a defendant 
who shows no better right or title;° who shows 
neither a good legal ®> or paper title,°* nor a right 
of entry,’ and is without title or claim;9® whose 


N. J.—Den v. Morris, 7 N. J. L. 6, 
11 AmD 508. 


N. M.—New Mexico, etc., R. Co. v. 
erouch, AEN Vi ad, tee Pe 201s. 

N. Y.—Peo. v. Inman, 197 RINGS: 
200, 90 NE 438; Thompson vy. Bur- 
Hans; 79 Ns oY. 93 [rev 15) Bun F805 
Hunter v. Starin, 26 Hun 529; Brew- 


ster v. Striker, 1 D. Smith 321 
{aff 2 N. Y. 19]; Peo. v. Ladew, 102 

Misc. 595,.170 NYS 196. 
N. C.—yYates v. Yates, 76 N. C. 
ete., Co. v. Hertz- 


142. 

Or.—Oregon R., 
berg, 26 Or. 216, 37 P1019 

Tex.—House v. Reavis, 89 Tex. 626, 
35 SW 1068. 

Vt.—Austin v. Bailey, 37 Vt. 219, 
86 AmD: 703. 

W. Va.—Marshall v. Stalnaker, 70 
W. Va. 394, 74 SE 48, 50 [quot Cyc]. 

Wis.—Klooz v. Hood, 159 Wis. 301, 
150 NW 441. 

One ais .—McLeod v. Austin, 37 U. C. 

Newtoundl. —HEbsary v. Hernaman, 
1 Newfoundl. 357. 

See also supra § 14. 

[a] An island formed by accretion 
in front of a riparian owner’s shore 
line may be recovered by such own- 
er from an adverse claimant, al- 
though the naked title to the bed of 
the stream where it was formed is 
in the state, and plaintiff’s right of 
possession is subject to any proper 
exercise of the sovereign power of 
the state in aid of navigation. Hail 
v. Hobart, 186 Fed. 426, 108 CCA 348. 

93. Gilchrist v. Atchison, 168 Ala. 
215, 52 S 955; McCreary v. Jackson 
Lumber Co., 148 Ala. 247, 41 S See 


Jackson v. Hubble, 1 Cow. (N. Y 
613. 
94, Ala.—Rogers v. Keith, 148 


Ala. 225, 42S 446; Russell v. Irwins, 
38 Ala, 44. 

Alaska. — Price v. 
Alaska 233. 

Fla.—Goodwin v. Markwell, 37 Fla. 
464, 19 S 885. 

Ga.—Wilcox v. Mocre, 118 Ga. 351, 
45 SE 400. 42. 

Ky.—Tucker v. Phillips, 2 Mete. 
416; Bowling v. Shepherd, 9 Ky. Op. 
3438. 

Mass. —Currier v. Gale, 9 Allen 52 

Oh.—Waite v. First German morse 
gelical Presb. Church, 8 OhS&CP1 
158, 6 OhNP 434. 

Or.—Kingsley v. United R. Co., 66 
Or. 50, 133 P 785; Gallagher v. Kelli- 
her, 58 Or. 557, 104 P 948, 115 P 596. 

Va. —MceMurray Vv. Dickson, 105 Va. 
605, 54 SE 481; Rhule v. Seaboard 
Air Line R. Co., 102 Va. 343, 46 SE 
Sols 

W. Va.—Marshall v. Stalnaker, 70 
W. Va. 394, 74 SE 48, 50 [quot Cyc]. 

Pr. Edw. Isl —Doe v. MclIsaaec, 1 
Pr. Edw. Isl. 353. 

fa] Prior possession alone enti- 
tled the possessor to maintain eject- 
ment against one afterward found 
in possession, unless the latter set 
up paramount title in himself or in 
some other person. Rogers v. Keith, 
148 Ala. 225, 42 S 446. 

{b] Possession gives right 
against everyone except the person 
legally entitled. Tucker v. Phillips, 
2 Mete. (Ky.) 416. 

[c] Possession with the consent 
of the holders of legal title is better 
title than that of one claiming under 
a tax sale. Rockland, ete., Coal, etc., 
Co. v. McCalmont, 72 Pa. 221. 

[d] One who has had quiet pos- 
session of timber land as owner for 
@ year or more, whether in good faith 
or not, is vested with the right of 
possession, which may serve as a 
basis for a possessory action and to 


Brockway, 1 


EJECTMENT 


title or elaim is 
Thus it 
or title® 


recover timber removed, and in such 
action the question of title cannot be 
brought in, defendant, for the pur- 
poses of the suit, having no title. 
Grant Timber Co. v. Gray, 131 La. 
865, 60 S 374, 

95. Schultz v. Arnot, 33 Mo. 172. 
= Age Strange v. King, 84 Ala. 212, 4 

97. McMurray v. Dixon, 105 Va. 
605, 54 SH 481; ep gs: v. Cobbs, 11 
Gratt. (52 Va.) 7, 
aeere Cal. anes are v. Stuart, 45 Cal. 

Fla.—Burt v. Florida Southern R. 
Co., 43 Fla. 339, 31 S 265; Seymour v. 
Creswell, 18 Fla. 29. 

Kan.—Manspeaker v. Pipher, 5 
Kan. A, toy 48 P 868 [aff 58 Kan. 
788, 51 P 229 uk 

Mo.—Bains v. Bullock, 129 Mo. 117, 
31 SW _ 342. 
roe H.—Breck v. Young, 11 N. H. 

{a] Proof of plaintiff’s possession 
for thirty years under color of title 
was sufficient to warrant a finding as 
against a defendant who disclaimed 
title and showed that he was not in 


possession. Tucker v. Duncan, 224 
Ill. 453, 79 NE 613. 
shoe Ala,—McCall v. Doe, 17 Ala. 


Kan.—Penrose v. Cooper, 71 Kan. 
Ces Sats 81 P 489, 84 P 115 [quot 

rC 

Md.—Hutchins vy. Erickson, 1 Harr. 
& M. 339. 
108 .—Dingey v. Paxton, 60 Miss. 

. Y.—Hopkins v. Mason, 61 Barb. 

169, “42 HowPr 115; Carleton v. Dar- 
Ci AGT IN. Vs Super. 484 [rev on 
other grounds 90 N. Y. 566]. 

Vt.—Russell v. Brooks, 27 Vt. 640. 

[a] Plaintiff may recover in eject- 
ment against the holder of a void- 
able tax deed, although he fails to 
prove a good paper title upon show- 
ing that he and those under whom 
he claims had for several years be- 
fore defendant took possession under 
his tax deed held peaceable posses- 
sion of the land under a claim of 
ownership. Penrose y. Cooper, 71 
Kan, 720, 724, 81 P 115 [quot Cyc]. 

1. Niles v. Anderson, 6 Miss. 365. 
And see Sheridan v. Cardwell, 145 
App. Div. 609, 130 NYS 638 (holding 
that a verdict directed for defendant 
in ejectment was properly set aside 
because the court rejected evidence 
to show that the deed from plaintiff's 
grantor under which defendant 
claimed title was executed after the 
action was commenced). 


2. Coleman vy. Stanacke, 15 S. D. 
242, 88 NW 107. 

3. Bradshaw v. Ashley, 14 App. 
(D. C.) 485; Warner v. Page, 4 Vt. 
291, 24 AmD 607. 
oot. Nimmo v. Jackman, 21 Il. A. 


Ala.—Strange v. King, 84 Ala. 
ois. 4 § 600; Tennessee, ete., R. Co. 
v. Hast Alabama R. Co., 75 Ala. 516, 
51 AmR 475. 

ae —Poitter v. Knowles, 5 Cal. 8% 
Kan.—Penrose v. Cooper, 71 Kan 
720, 81 P 489, 84 P 115. 
Mass.—Jackson v. Boston, ete., R. 
Con wl aCuch: uo. 
ae Y.—Jackson v. Walker, 7 Cow. 


6. Hanson v. Stinehoff, 139 Cal.: 
L692 ots. 

7. Southmayd v. Henley, 45 Cal. 
101; Moss v. Chapnell, 126 Ga. 196, 
54 SE 968, 11 LRANS 398; Watkins 
v. Nugen, 118 Ga. 372, 45 SE 262; 
Parker v. Waycross, etc., R. Co., 81 
Ga. 387, 8 SE 871; Nolan v. Pelham, 
77 Ga. 262, 2 SEH 639; Scott v. Singer, 
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invalid,®® was obtained by frauu,1 


or has been forfeited;? who sets up no lawful right 
or evidence of ownership ;# 
relies solely upon a later possession,® 
sory interest only,® upon a mere entry without 
lawful right or title,” or upon a mere naked pos- 
session,® showing no better right in himself than 
in plaintiff, being a mere intruder, trespasser,? or 


or who 
a posses- 


54 Ga. 689; Hadley v. Bean, 53 Ga. 
685; Jones v. Hasley, 53 Ga. 454; 
Jones*'v. Nunn, 12 Ga. 469; Jones 
v. Scoggins, 11 Ga. 119; Johnson v. 
Lancaster, 5 Ga. 39. 

8. Jackson v. Haisley, 35 Mla. 587, 
17 S 631; Dale v. Faivre, 43 Mo. 


556. 

9. U. S.—Campbell v. Silver Bow 
Basin Min. Co., 49 Bed. 47, 1 CCA 
155; American Mortg. Co. v. Hopper, 
48 Fed. 47; Wilson v. Fine, 38 Fed. 
789; Mickey v. Stratton, 17 F. Cas. 
No. 9,530, 5 Sawy. 475. 

Ala—Birmingham Fuel Co. v. Bo- 
Shell, 190 Ala. 597, 67 S 403; Vidmer 
Vv. Lloyd, 184 Ala. 153, 63 S 943; Bar- 
rett v. Kelly, 131 Ala. 378, 30 Ss 824; 
Bowling v. Mobile, ete, R. Co., 128 
Ala. 550, 29 S 584; Louisville, etce., 
R. Co. v. Philyaw, 88 Ala. 264, 6 S 
837; Ware v. Dewberry, 84 Ala. 568, 
4 S$ 404; Bradshaw v. Emory, 65 Ala. 
208; Clarke v. Clarke, 51 Ala. 498; 
Hallett v. Eslava, 2 Stew. 115; Ro- 
chon v. Lecatt, 1 Stew. 609. 

Ariz.—Mannion vy. Marsh, 19 Ariz. 
108, 165 P 1099. 

Cal.—Little Sespe Consol. Oil Co. 
v. Bacigalupi, 167 Cal. 381, 139 P 802; 
Fletcher v. Mower, 56 Cal. 421 [aff 
116 U. S. 380, 6 SCt 409, 29 L. ed. 
593]; Southmayd v. Henley, 45 Cal. 
101; Wolskill v. Malajowitch, 39 Cal. 
276; Bequette v. Caulfield, 4 Cal. 278, 
60 AmD 615; Hutchinson v. Perley, 4 
Cal. 33, 60 AmD 578; Dondero v. 
O’Hara, 3 Cal. A. 633, 86 P 985. 

Conn.—Law v. Wilson, 2 Root 102; 
Martin v. Sterling, 1 Root 210. 

D. C.—Bradshaw v. Ashley, 14 App. 


485. 
Fla.—Jackson v. Haisley, 35 Fla. 
587, 17 S 638. 


Ga.—Horton v. Murden, i117 Ga. 72, 
43 SE 786; Parker v. Waycross, etc., 
R. Co., 81 Ga. 387, 8 SE 871 (dictum); 
Johnson v. Jones, 68 Ga. 825; Jones v. 
HMasley, 53 Ga. 454; Buckner v. Cham- 
bliss, 30 Ga. 652; Jones v. Nunn, 12 
on 469; Johnson y. Lancaster, 5 Ga. 

Til.—Doe v. Herbert, 1 Ill. 354, 12 
AmD 192, 

Ind.—Doe vy. West, 1 Blackf. 133. 

Kan.—Redden v. Teftt, 48 Kan. 302, 
ape 157; Mooney v. Olsen, 21 Kan. 

Ky.—Winn v. Wilhite, 5 J. J. Marsh 
521; Doe v. Million, 4 J. J. Marsh. 
395: Fowke v. Darnall, 5 Litt. 316; 
Campbell v. Roberts, 3 A, K. Marsh. 
623; Asher v. McCarty, 2 KyL 218, 
11 Ky. Op. 21; Bowling v. Shepherd, 
9 Ky. Ops 343. 

Mich.—Shaw v. Hill, 79 Mich. 86, 
44 NW 422. 

Minn.—Sherin v. Brackett, 36 Minn. 
152, 30 NW 551. 

Miss.—Anderson v. Moore, 84 Miss. 
400, 36 S 520; Wilkinson v. Strick- 
land, 35 S 177; Trager v. Shepherd, 
18 S 122; Dingey v. Paxton, 60 Miss. 
1038; Lum v. Reed, 53 Miss. 73; Hicks 
v. Steigleman, 49 Miss. 377. 

Mo.—Hall v. Gallemore, 138 Mo. 
638, 40 SW 891. 

Nebr.—Robinson v. Gantt, 1 Nebr. 
(UneE 51, 95 NW 506. 

Y.—Peo. v. Inman, EL ois Nee 
200" 90 NE 438; Dunham yv. Town- 
shend, 118 N. Yi 281, 23 NE) 367 [aff 
48 Hun 580]; New York v. Carleton, 
L138 Nie YR 228440 94, INE bos Peo. ove 
Trinity Church, 22 N. Y. 44 [aff 30 
Barb. 537]; Robie v. Sedgwick, 4 Abb. 
Dec. (N. Y.) 73, 5 Transcr. App. 151 
{aff 35 Barb, 319]; Clute v. Voris, 31 
Barb. 511; Immaculate Virgin Mis- 
sion ‘v. Cronin, 14 Misc. 372, 36 NYS 
77; Jackson v. Denn, 5 Cow. 200; 
Jackson v. Hazen, 2 Johns. 22. 
Oh.—Newnam vy. Cincinnati, 18 Oh. 
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wrongdoer ;!° especially so when he has taken posses- 
sion by force and violence,! tortiously and without 
authority,!* or where he is estopped from disputing 
plaintiff’s title? But mere prior possession is suffi? 
cient to entitle a party to recover in an action of 
ejectment only against a mere intruder or wrongdoer, 
or a person subsequently entering without right.1* The 
rule does not apply where defendant has acquired 
possession peaceably and in good faith under claim 
One having color 9f title cannot be eject- 
ed by a plaintiff who is himself without title, but 
who relies solelv unon his former possession.1® 


of title.2> 


323; Ludlow vy. Barr, 3 Oh. 388; Holt 
v. Hemphill, 3 Oh. 232. 

Or.—Kingsley v. United R. Co., 66 
Or. 50, 1338 P 785; Gallagher v. Kelli- 
her, 58 Or. 557, 114 P 948, 115 P 596; 
Sommers y. Compton, 52 Or. 173, 96 
P 124: 

Pa.—Kline y. Johnston, 24 Pa, 72; 
Shumway v. Phillips, 22 Pa. 151; 
Woods vy. Lane, 2 Serg. & R. 53; 
Ackerman v. Nachbar, 3 Kulp 188; 
ear se v. Mullen, 2 Chest. Co. 


4, 

Vt.—Reed v. Shepley, 6 Vt. 602; 
Ellithorp v. Dewing, 1 D. Chipm, 141. 

W. Va.—Marshall v. Stalnaker, 70 
W. Va. 394, 74 SE 48. 
ar v. Campbell, 25 Wis. 

3. 

fa] Effect of special statutes.— 
Civ. Code (1913) par. 1628, providing 
that any person having “a valid sub- 
sisting interest in real property, and 
a right to immediate possession... 
may recover same by action against 
any person acting as owner, landlord, 
ov tenant’’; paragraph 1629, providing 
that plaintiff must recover on the 
strength of his own title, and para- 
graph 1631, providing that complaint 
may state generally that plaintiff is 
entitled to possession, also “the 
quantity of his estate, and the extent 
of his interest therein, etc.,’” do not 
require more than a showing of mere 
possession to support ejectment 


against strangers. Mannion v. Marsh, 


ALS) Nag AMO Maye ep aE 

[b] One who was in actual pos- 
session and occrpancy of public lands 
under an invalid location after dis- 
eovery of oil thereon could maintain 
ejectment against naked trespassers 
having no claim or title. Little Sespe 
Consol. Oil Co. v. Bacigalupi, 167 Cal. 
Sele oO es oO a. 

10. Cal.—Zilmer v. Gerichten, 111 
Cal 73, 43° RP" 408. 

Pa.—Tucker v. McMenamin, 48 Pa. 


Super. 553. 
Tex.—Wilson v. Palmer, 18 Tex. 
592. 


N. B.—Doe v. Pearson, 5 N. B. 135. 
Ont.—Kyle v. Stocks, 31 U. C. Q. B. 


47. 

Pr. Edw. Isl.—Doe v. MclIsaac, 1 
Pr. Edw. Isl. 353. 

ll. Haws v. Victoria Copper Min, 
Cow 160° Un. Ss. 303, 16 °SCte232, "400 1; 
ed, 436. 

12. Tucker ‘v. Phillips,, 2 Metc, 
(Ky.) 416; Nicholson vy. Villepigue, 
91S. C. 231. 74 SE 506. 

13. Mickey v. Stratton, 17 F. Cas. 
No. 9,530, 5 Sawy. 475; Payne v. 
Crawford, 102 Ala. 387, 14 S 854; 
Ware v. Dewberry, 84 Ala. 568, 4 S 
404; Clarke v. Clarke, 51 Ala. 498; 
Spencer v. Tobey, 22 Barb. (N. Y.) 
260. 

14. Sabariego v. Maverick, 124 U. 
S. 261, 8 SCt 461,-31 L. ed. 430: Jack- 
son vy. Rightmyre, 16 Johns. (N. Y.) 
314. 

15. U. S.—Sabariego v. Maverick, 
124 U.S. 261, 8 'SCt. 461, 31 UL. ed. -430: 

Mo.—McVay v. Carr, 159 Mo. 648, 
608 SW 1034. 

N. Y.—Drew v. Swift, 46 N. Y. 204; 
Jackson v. Rightmyre, 16 Johns. 314. 

Oh.—Fowler v. Whiteman, 2 Oh. St. 
270. 

Tex.—Wilson v. Palmer, 18 Tex. 


592. 
W. Va.—Lovett v. West Virginia 


EJECTMENT 


sion ceases.2? 


sion.t§ 


Al- 


Gas Co., 73 W. Va. 40, 79 SE 1007. 
See also McGuire v. Blount, 199 U. 
S. 142, 26 SCt 1, 50 L. ed. 125; Doe v. 
Edmondson, 145 Ala. 557, 40 S 505; 
McCreary v. Jackson Lumber Co., 148 
Ala. 247, 41 S 822 (in all of which 
cases this principle is recognized). 


16. Bowling v. Shepherd, 9 Ky. 
Op. 343. : 
{a] Certificate of entry of public 


lands.—Defendant, having filed a 
homestead entry on public lands, was 
entitled to recover as against plain- 
tiff in ejectment who merely held 
possession of a part of such lands, in 
view of Civ. Code (1913) par 1747, 
providing that a certificate of pur- 
chase or of location or duplicate re- 
ceiver’s receipt of any land shall be 
prima facie evidence that the holder 
thereof is the owner, and entitled to 
possession of the land described 
therein as against every other per- 
son, except the United States, the 
“duplicate receiver’s receipt” being 
intended to cover the initial step to 
secure title from the government. 
Mannion v. Marsh, 19 Ariz. 108, 165 
P1099: 

17. Stewart v. Ransom, (Ala.) 76 
S 70; Rogers y. Keith, 148 Ala. 225, 
42 S 446. 

18. Priester v. Melton, 123 Ga, 375, 
51 SE 330. 

Conveyance of land held adversely 
see Champerty and Maintenance §§ 
45-98. 

19. U. S.—Mickey v. Stratton, 17 
F. Cas. No. 9,530, 5 Sawy. 475. 

Ala.—Payne v. Crawford, 102 Ala. 
387, 14 S 854; Beard v. Ryan, 78 Ala. 
37: Dothard y. Denson, 72 Ala. 541; 
Bradshaw v. Emory, 65 Ala. 208; 
Clarke v. Clarke, 51 Ala. 498; Smoot 
v. Lecatt, 1 Stew. 590. 

Cal.—Smith v. Hicks, 139 Cal. 217, 
73 P 14t. 

D. C.—Bradshaw v. Ashley, 14 App. 
485 [aff 180 U. S. 59, 21 SCt 297, 45 
L. ed. 423]. 
oe ween ee v. Creswell, 18 Fla. 
Fite eae Oe v. Olsen, 21 Kan. 

La.—Deuchatell v. Robinson, 24 La. 


Ann. 176. 

Mo.—Hall v. Gullemore, 138 Mo. 
638, 40 SW 891. 

N. Y..—Jackson y. Denn, 5 Cow. 200. 

Pa.—Hoey vy. Furman, 1 Pa. 295, 44 
AmD 129; Ackerman vy. Nachbar, 3 
Kulp 188. 

Va.—Tapscott v. Cobbs, 11 Gratt. 
2 Va ene. 

[a] Peaceable possession prior to 
bringing suit and disturbance thereof 
by illegal acts of defendant must be 


shown in possessory action. Deucha- 
tell v. Robinson, 24 La. Ann. 176. 


20. U. S.—Texas, ete., R. Co. v. 
Smith,,  91yi Med. 483533's COAIm 648? 
American Mortg. Co. v. Hopper, 48 
‘Fed. 47. 


Ala.—Bowling v. Mcbile, etc., R. 
Co., 128 Ala. 550, 29 S 584: Chessen 
v. Harrelson, 119 Ala. 485, 24 S 716; 
Louisville, etc., RK. Co. v. Philyaw, 88 
Ala. 264, 6 S 837; Ware v. Dewberry, 
84 Ala. 568, 4 S 404; Gist v. Beau- 
mont, 104 Ala. 347, 16 S 20. 

- reign State Univ. v. Charlebois, 36 
Pes: C.—McMillan v. Fuller, 41 App. 
Fla.—Turknett v. Johnson, 66 Fla. 


_[§§ 25-26 


though possession is prima facie evidence of tite 
in ejectment and may be sufficient to support re- 
covery, yet when it is shown that the true title is 
in another, the intendment in favor of the posses- 
Where prior possession of plaintiff’s 
predecessor is relied on, it has been held that plain- 
tiff must show a deed from him while in posse 


) 


[§ 26] b. Character and Sufficiency of Plain- 
tiff’s Possession—(1) In General. 
tiff to recover he must have been in peaceable 19 and 

actual 2° or constructive 7! possession, holding under 


To entitle plain- 


309, 63-S 578; Bass v. Ramos, 58 Fla, 
161, 50 S 945; Seymour v. Creswell, 
18 Wilan29. 

Ga.—Delay v. Felton, 133 Ga. 15; 
65 SE 122. 

Ida.—McMasters v. Torsen, 5 Ida. 
536,517 P 100. 

La.—Albert Hanson Lumber Co. v. 
Baldwin Lumber Co., 126 La. 347, 52 
S 537; Searles vy. Costillo, 12 La. Ann. 
203; Dawson vy. Headen, 4 La. Ann. 
515; Nick v. Bensberg, 6 La. A. (Or- 
leans) 408. : 

Mich.—Shaw v. Hill, 79 Mich. 86, 
44 NW 422. 

Mo.—Spurlock v. Dougherty, 81 Mo. 
171; Bains v. Bullock, 129 Mo. 117, 
381 SW 342. 

Nebr.—Robinson vy. Gantt, 1 Nebr. 
(Unoff.) 51, 95 NW 506. 

Nev.—Kraft v. Carlow, 9 Nev. 20. 

N. Y.—Barnes v. Light, 116 N. Y. 
34, 22 NE 441 [rev 2 NYSt 219] 
(where the claim of plaintiff in eject- 
ment is not founded on a written in- 
strument, judgment, or decree). 

Pa.—Watson v. Hue, 9 Pa. Dist. 


519; Lykens v. Whelan, 15 Pa. 4838. 
S. D.—Pendo v. Beakey, 15 S. DPD, 
344, 89 NW 655. 


Vt.—Perry v. Whipple, 38 Vt. 278. 

Wis.—Elofrson v. Lindsay, 90 Wis. 
203, 63 NW 89; Rountree vy. Denson, 
59 Wis. 522, 18 NW 518. 

_[al Where plaintiff takes posses. 
sion and builds a house and puts a 
tenant therein, it ig sufficient against 
one with no better title. Strange v. 
King, 84 Ala. 212, 4 S 600. 

[b] Against one who enters for 
the government use and occupation 
are a sufficient legal estate in Alaska, 
until legislation is had to the con- 
hue Miller v. Brackett, 47 Fed. 

{c] Civil possession must have 
been preceded by natural possession 
(1) at some time, either in plaintiff 
or his authors. Searles v. Costillo,. 
12 La. Ann, 203. (2) <A previous acs; 
tual corporeal possession of the 
author of the title will inure to the 
benefit of plaintiff. Taylor v. Tille, 
£5ouiua. Adit ade Tue age 

{d] Where plaintiff or his ances- 
tor Or any one in his behalf was 
never in possession, and the land had 
been for twelve years or more in pos- 
session of defendants under claim of 
title, no recovery can be had by 
plaintiff. Texas, ete., R. Co. v. Smith, 
91 Fed. 483, 33 CCA 648. 

{e] Under the statutes of Louisi« 
ana it is essential that plaintiff 
should have had actual possession as 
Owner or usufructuary at the time 
the disturhance occurred. Taylor v. 
Melle, 45a, Ann. 124, 12"S Wis Nite 
lard Va pvichard) tas bias Arias 2 
Dickson v. Marks, 10 La. Ann. 518; 
Davis v. Dale, 2 La Ann. 205; Louis- 
ville; ete., R. Co, v. Rigoleti Club, 18 
La. A. (Orleans) 102; Nick v. Bens- 
berg, 6 La. A. (Orleans) 408. 

_ What constitutes possession see 
infra § 27. 

21. Dodge v. Yates, 76 Cal. 251, 
18 P 323; McMasters v. Torsen, 5 Ida. 
536, 51 P 100; Van Auken v. Monroe, 
38 Mich. 725; Clason vy. Baldwin, 129 
N. Y. 183, 29 NE 226, 21 NYCivProe 
383 [mod and aff 13 NYS 681, 20 NY 
CivProc 291]. 

[a] Constructive possession un« 
der title—Under the California pose 


———¢ 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number 


iia 


§§ 26-27] 


claim or color of title,2? or exercising acts of owner- 
ship.** ' Plaintiff’s possession must not have been 


unlawful 24 or tortious.25 


[§ 27] 


sessory act of 1852, a plaintiff who 
had never resided upon the land 
claimed by him under the provisions 
of that act could not recover the 
land in a suit brought more than 
four months after the location of the 
claim, although if his claim had been 
perfected by an actual residence upon 
the land, he might have absented 
himself for a period of sixty days 
without incurring a forfeiture of his 
rights... Gird.v. Ray, 17,Cal.352; 

[b] No constructive possession by 
conflicting claimants to the’ same 
land can exist in the absence of ac- 
tual possession. If there is any con- 
Structive possession it must be in the 
holder of the best title, unless he has 
renounced it. Jones v. McCauley, 2 
Duv. (Ky.) 14. i 

[c] Where plaintiff has no prior 
possession to aid him, he must show 
title in himself, even against one in 
possession without title, unless de- 
fendant entered under him. Perry v. 
Whipple, 38 Vt. 278. 

id] Trustees of a church can have 
only constructive possession of the 
church edifice. Lucas v. Johnson, 8 
Barb. (N. Y.) 244. 

{e] Statute construed.—The rule 
that proof of prior constructive pos- 
session authorizes recovery in statu- 
tory ejectment when supported by 
the paramount legal title was not 
changed by the broadening of the 
form of the complaint effected by 
Code (1896) § 1530, to permit an al- 
legation either of prior possession or 
of legal title. Veitch v. Hard, (Ala.) 
75 S 405. 

22. U. S.—Bradshaw v. Ashley, 
180 U. S. 59, 21 SCt 297, 45 L. ed. 423 
[aff 14 App. (D. C.) 485]; Sabareigo 
v. Maverick, 124 U. S. 261, 8 SCt 461, 
31 L. ed. 430; Mattison v. Walker, 16 
FY Gas. No. 9,297, 1 Bliss. 62. 

Ala.—Bowling v. Mobile, ete., R. 
Co., 128 Ala, 550, 29 S 584; Louisville, 
etc. EVI OO. Ve Philyaw, 88 Ala. 264, 
6 g 837; Ware v. Dewberry, 84 Ala. 
568, 4 J 404: Doe v. Clayton, 73 Ala. 
359; Anderson v. Melear, 56 Ala. 621; 
Russell v. Irwin, 38 Ala. 44, 

Cal.—Smith v. Hicks, 189 Cal. 217, 
73 P4144; Stephens v. Hambleton, 47 
Pets McKee v. Greene, 31 Cal, 418; 
Winans v. Christy, 4 Cal. 70, 60 AmD 
597. 

Colo.—Milsap v. Stone, 2 Colo. 137. 

Ill.—Benefield v. Albert, 132 Ml. 
665, 24 NE 634. 

Kan.—Douglass vy. Ruffin, 38 Kan. 
530, 16 P 783; Manspeaker y. Pipher, 
(A.) 48 P 868 [aff 58 Kan. 788, 51 
PA229: 

Ky. 

Mich.—Shaw v. Hill, 


Russell v. Mark, 3 Metc. 37. 


79 Mich. 86, 
44 NW 422; Covert v. Morrison, 49 
Mich. 133, 13 NW _ 390. 

Minn.—Sherwood v. St. Paul, etce., 
Ri-Co.; 21 Minn. 127 

Mo.—Hall v. Gallemore, 138 Mo. 
638, 40 SW 891; Dale v. Faivre, 43 
Mo. 556. 

N. M.—Deemer vy. Falkenburg, 4 
Ne neal Pe Tas 

N. Y.—Barnes v. LAshty a LET IN oY. 
34, 18 NE 441 (where the claim of 
plaintifé is not founded on a written 
instrument, judgment, or decree); 
Immaculate Virgin Mission v. Cronin, 
14 Mise. 372, 36 NYS 77; Jackson v. 
Walker, 7 Cow. 637. 

N. C.—Campbell v. Everhart, 139 
INSSCY 503, 52 SE 201; Gilchrist v. 
Middleton, 107 N. C. 663, 12 SE 85. 

Pa.—Foster v. McDivit, 9 Watts 
341; Welsh’s Pet., 29 Pa. Co. 161. 

Vt.—Warner v. Page, 4 Vt. 291, 24 
AmD 607. iy 


Va.—Flanagan: vy. 
Gratt. (51 Va.) 421. 

Can.—Delisle v. Arcand, 37 Can. S. 
Cc. 668. 


Grimmet, 


(2) What Amounts to Possession. In the 
absence of proof of sufficient constructive posses- 
sion,”° or of title to support a right to possession,?* 
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the general rule is that to support an action of eject- 
ment by proof of prior possession there must be an 


actual bona fide occupation or possessio pedis;** or 


[a] Although not justified by a 
claim of right title by conveyance 
and prior possession prevails, in the 
absence of a better title in defend- 
ant. Dunham vy. Townshend, i118 
Peon 281, 23 NE 367 [aff 43 Hun 

{b] Entry under deed-is seizin 
under color of title. Breck v. Young, 
11 N. H. 485. 

[c] Possession under void deed 
will prevail when coupled with color 
of title, even over defendant’s show- 
ing of valid title out of state. Gil- 
christ vy. Middleton, 107 N. C. 6638, 12 
SE 85. 

[d] Possession must be sufficient 
to support the title. Russell v. Mark, 
3 Mete. (Ky.) 37. 

[e] Rule applies to one of several 
cotenants.—Benefield v. Albert, 132 
Ill. 665, 24 NE 634. 

[f] A void tax deed, executed 
without authority, and affording no 
evidence of title, is sufficient to give 
the holder color of title to the lands 
which have been in his actual or con- 
structive possession, or that of those 
under whom he claims. Thompson v. 
San eae 61 NM Y. 52 [rev 61 Barb. 
[g] Actual possession by consent 
of all parties under a lease and bond 
from an administrator under order 
of the court made by consent of all, 
the heirs and parties interested in 
the estate is sufficient showing of 
title under which to justify posses- 
sion. Wilson v. Triumph Cons, Min. 
Coes 19 Utah 66, 56 P 300, 75 AmSR 

23. Anderson v. Melear, 56 ‘Ala. 
621; McCall v. Doe, 17 Ala. 533; Han- 
son v. Stinehoff, 139 Cal. 169, ae. 
913; Cahill v. Cahill, 75 Conn. 522, 54 
A 201, 60 LRA 706. 

[a] Possession and acts of owner- 
ship may be proved to show an ac- 
tual legal title or conveyance in fact. 


Cahill v.-Cahill, 75 Conn. 522, 54 A 
201, 732, 60 LRA 706. 
{b] “he intent with which the al- 


leged acts were done, to be gathered 
from the acts themselves and the 
surrounding circumstances, may be 
material in determining a claim of 
prior ownership and possession. Hut- 
ton v. Schumaker, 21 Cal. 453. 

{c] Intention to possess preserves 
civil possession after natural or cor- 
poreal is abandoned, unless usurped 
by another during the time required 
by law, or unless there is no posses- 
sion for ten years. Handlin v. H. 
Weston Lumber Co., 47 La. Ann, 401, 
16 S 955. And see Ellis v. Prevost, 
19) Tha, 251. 

24. Reay v. Butler, 95 Cal. 206, 30 
P 208; Wilson v. Atkinson, 77 Cal. 
492, 26 P 66, 11 AmSR 299; Bass v. 
Ramos, 58 Fla. 161, 50 S 945; Moring 
Vv. Ables, 62 Miss. 263, 52 AmR 186, 

[a] “If the prior possession... 
was wnlawful, or was a mere pre- 
tense or was that of an intruder or 
trespasser, there should be a show- 
ing of title or right of possession in 
order to recover possession in eject- 
ment.” Bass v. Ramos, 58 Fla. 161, 
166, 50 S 945, 947. 

[b] Thus a party cannot claim ti- 
tle by prior possession where he 
founds his claims upon a convey- 
ance of property which he knew to be 
absolutely void. Reay v. Butler, 95 
Cal. 206, 30 P 208 Canoe Wilson v. 
Atkinson, 77 Cal. 485, 20 P 66, 11 Am 
SR 299]. 

25. Parmelee v. Oswego, etc. R. 
Co., 7 Barb. 599 [aff 6 N. Y..74]. 

26. Lane v. Gould, 10 Barb. (N. Y.) 
24 woune Vv. Irwin, iol Nea On 1bu 
Howdashell v. Krenning, 103 Va. 30, 
48 SE 491. 

27. U. S.—Wilkes v. Elliot, 29 F. 


subjection to the will and control of the possessor,*® 
an exclusive dominion over the Jand,°° and distinet 
acts §4 of ownership.*? 


The possession must be of 


Cas, No: 17,660, 5-Cranch GC. Cy 611. 
Cal.—Dondero v. O’Hara, 3 Cal. A. 
633, 86 P 985. 
Colo.—Brown v. State, 5 Colo. 496. 
Ky.—Miller v. Shackleford, 3 Dana 
289; Innes v. Crawford, 2 Bibb 412. 
TaSaETiC oak v. Sheriff, 32 La. Ann. 
Md.—Matthews v. Ward, 10 Gill & 


eh mics Mockbee wv. Clagett, 2 Harr. 
Mich.—Crane v. Reeder, 21 Mich. 
24, 4 AmR 430. 


Mo.—Fitzpatrick v. Garver, 253 Mo. 
189, 161 SW 714. . 

N. J.—Bouvier v. Baltimore, etc., 
RY COGN a I SUA ZA Bia. 67. 
N.J. LL. 281, 51. A 781, 60 LRA 750; 
Cornelius vy. Ivins, 26 N. J. L. 376; 
Den v. Robinson, 5 N. J. L. 689. 

N. Y.—Deering v. Riley, 38 App. 
Div. 164, 56 NYS 704; Tyler v. Hei- 
dorn, 46 Barb. 439; Sharp v. Ingra- 
ham, 4 Hill 116; Jackson v. Crysler, 
1 Johns. Cas. 12 5. 

PRU atria v. Stitler, 1 Penr. & 
Sie C.—Rugge v. Ellis, 1S. Cc L. 

Vt.—Rood v. Willard, Brayt. NS Se 

¢ 


Va.—Clay v. White, 1 Munf. 
Va.) 162. : 
{a] Although donor was never in 


possession of, and had no title to the 
property, plaintiff's claim of owner- 
ship may be supported by proof of a 
parol gift and entry thereunder, even 
though entry was not made _ until 
after the donor’s death. Ellis v. 
Dasher, 101 Ga. 5, 29 SE 268. 

28. Murphy v. Wallingford, 6 Cal. 
648 (except on compliance with the 
statute); Plume vy. Seward, 4 Cal. 94, 
60 AmD 599; Bass v. Ramos, 58 Fla. 
161, 50 S 945; Kraft v. Carlow, 9 Nev. 
20; Robinson vy. Imperial Silver Min. 
Co., 5 Ney, 44, 

[a] “Actual possession (1) is the 
real or corporeal detention of prop- 
erty. The possessor must hold the 
thing ‘in fact.’ Natural possession is 
that by which a man detains a thing 
corporeally, as by occupying a house, 
cultivating ‘ground, or retaining a 
moveable in possession. Such a pos- 
session in its nature must be visible, 
open, and public.” Albert Hanson 
Lumber Co. vy. Baldwin Lumber’ Co., 
126 La. 347, 352, 52 S 587, 539. (2) 
Wherein “does the actual possession 
required in the case of prior posses- 
sion differ, if at all, from the actual 
possession demanded in adverse pos- 
session? We see no ground for 
drawing any distinction, and think 
none exists.” Pendo v. Beakey, 15 
S. D. 344, 350, 89 NW 655. 

[b] Possession is acquired by the 
actual and corporeal detention of the 
property; this is natural, or posses- 
eae in fact. Hillis v. Prevost, 19 Ia. 

[ec] Prior actual possession of 
land by a plaintiff seeking to recover 
from a mere intruder is not estab- 
lished by evidence that his agent on 
one occasion granted permission to a 
third person to lodge some of his 
cotton pickers in a hut that had been 
erected upon the land by a squatter 
in the absence of proof that it was 
so occupied. John Herry Shoe Co. v. 
Williamson, 64 Ark. 100, 40 SW 703. 


29. Plume v. Seward, 4 Cal. 94, 60 
AmD 599; Courtney v. Turner, 12 
Nev. 345. 


30. Page v. O’Brien, 36 Cal. 559. 

SL. Harris’ vs Butler, 52) Blay 2638; 
ani 186; Moore v. Pontalba, 13 La. 

82. Doe v. Clayton, 73 Ala. 3859; 
Hakin v. Brewer, 60 Ala. 579. 

[a] Sufficiency of facts to show 
possession.—(1) Where the only evi- 
dence of prior possession of plaintiff 
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such a character that a presumption of title fol- 
lows.°? The mere possession and recording of deeds 
or the payment of taxes does not show that actual 
possession which raises a presumption of title suf- 
ficient to maintain the action,®* although it has been 
held that the payment of taxes is strong evidence 
Nor is the mere taking from the 
land of a portion of the herbage growing thereon *° 
or the cutting of trees therefrom *’ sufficient to con- 
stitute possession, unless exclusive and in opposi- 
tion to the claims of all: other persons.** 
sion should not be based upon a mere assertion of 
title.°° Mere color of title does not give such actual 
or constructive possession as will support eject- 
ment,*? against even a trespasser.*? 
possession be based upon a mere entry without color 


of ownership.®° 


EJECTMENT 


[§ 28] 


Posses- 
actual ouster.*® 


be continuous to 
abandoned,®! as 


Nor should the 


of title 42 and the exercise of casual acts of owner- 


is that he had caused to be con- 
structed on one corner of the land in 
controversy a woven wire fence in- 
closing about seventy-five feet 
square, with no gate or other method 
of ingress or egress, no other descrip- 
tion of the fence being given indicat- 
ing it to be a substantial inclosure, 
and there has been no sort of cultiva- 
tion of any part of the land by plain- 
tiff, no house built on it by him, and 
no one occupying any part of the 
tract of land as his tenant or other- 
wise, such facts and conditions do 
not show prior possession on the 
part of plaintiff as to entitle him to 
recover the possession of the land. 
Turknett v. Johnson, 66 Fla. 309, 63 
S 578. (2) The holder of a valid 
tax title is in such possession of the 
land as will enable him to maintain 
an action of ejectment against one 
who wrongfully dispossesses him 
where a third person without claim 
of title occupied the land as the prop- 
- erty of the holder of the tax title 
with his knowledge and consent and 
in subordination to his title. 'Bueh- 
ler v. Teetor, 84 Kan. 281, 114 P 387. 

[b] Whe building of a brush fence 
from two to three feet high, and hav- 
ing one or two gaps in it, around the 
premises is not sufficient possession 
to enable plaintiff to recover in eject- 
ment against one subsequently enter- 
ing upon the land. Hutton v. Schu- 
maker, 21 Cal. 453. 

[c] Where two owners in sev- 
eralty of adjoining tracts by mutual 
consent inclose them by a fence 
around the exterior boundaries of 
both, the inclosure constitutes pos- 
session by each of the tract claimed 
by him, as against a mere intruder; 
and it is immaterial whether the land 
is public or private. Reay v. Butler, 
95 Cal. 206, 30 P 208. ah ee 

[ad] ‘The entry of plaintiff under a 
purchase at a treasurer’s sale, and 
the subsequent payment of the county 
rates, is sufficient possession as 
against a person who enters without 


right. Foster v. McDivit, 9 Watts 
(Pa.) 341. 

fe] Agreed poundary lines.— 
Where plaintiff and defendant’s 


father agreed upon a boundary line 
and built a fence recognized by them, 
and by defendant, while plaintiff ac- 
quired actual adverse possession of 
the land to the fence for a statutory 
period before defendant’s entry, he, 
plaintiff, had such possessory right 
and title as entitled him to sue for 
and recover the land. Crutcher v. 
Hill, 173 Ky. 758, 191 SW 455. 

{f] Placing tent on wuninclosed 
land.—Where plaintiff’s only posses- 
sion of the land in dispute consisted 
in the placing of a tent on the land, 
and the land was not inclosed, and 
defendant had at intervals exercised 
acts of possession equally adverse as 
to plaintiff, who also had no title, the 
action must fail. Mann v. Fitzgerald, 
29 OntWR 848, 3 OntWN 480, 


DomLR 26. , 
33. Clinton v. Franklin, 119 Ky. 


143, 88 SW 142, 26 KyL 1053; Hensler 
v. Hartman, 16 AbbNCas (N. Y.) 176 
poe McLeod v. Austin, 37 U. C. Q. B. 

34. Lakin v. Dolly, 53 Fed. 333 
[aff 54 Fed. 461]; Florida Southern 
R. Co. v. Loring, 51 Fed. 932, 2 CCA 
546; Plume v. Seward, 4 Cal. 94, 60 
AmD 599; Dubois v. Holmes, 20 Fla. 
834; Albert Hanson Lumber Co. v. 
Baldwin Lumber Co., 126 La. 347, 52 
S 537 


35. Redden v. Tefft, 48 Kan. 302, 
29 P 157; Christy v.. Richolson, 48 
Kan, 177; 29 BP. 398; 

[a] Payment of taxes is not a sine 
qua non to a right to recover, unless 
such payment is one of the elements 
of plaintiff’s title. Holly River Coal 
Co. v. Howell, 36 W. Va. 489, 15 SH 


214. 

36. Steinback v. Fitzpatrick, 12 
Cale 295s 

37. Chessen v. Harrelson, 119 Ala. 


435, 24 S 716; Robinson v. Claggett, 
149’ Mo. 153, 50 SW 280; Holloway v. 
Jones, 143 Pa. 564, 22 A 710. 

38. Nevin v. Disharoon, 22 Del. 
278, 66 A 362. 

39. Plume v. Seward, 4 Cal. 94, 60 
AmD 599. 

40. Hicks v. Burgess, 185 Ala. 
584, 64 S 290; Fletcher v. Riley, 169 
Ala, 433, 53 S 816; Gist v. Beaumont, 
104 Ala. 347, 16 S 20. 


41. See cases supra note 40. 
bag Murphy v. Wallingford, 6 Cal. 


648. 

43. Page v. O’Brien, 36 Cal. 559; 
Plume v. Seward, 4 Cal. 94, 60 AmD 
599; Kraft v. Carlow, 9 Nev. 20; New 
York ‘Cent., ete., R. Co. v. Moore, 137 
App. Div. 461, 121 NYS 884 [aff 203 
N. Y. 615 mem, 97 NE 41]. 

44, Murphy v. Wallingford, 6 Cal. 
648; Kraft v. Carlow, 9 Nev. 20 (sur- 
vey was made but nothing was done 
te indicate boundaries); Sankey v. 
Noyes, 1 Nev. 68; Cobleigh v. Young, 
LOIN btn AO Sa pe ts 

45. Bird v. Dennison, 7 Cal. 297. 

[a] Boundaries of timber lands so 
clearly defined as to notify strangers 
that the land is taken up or located is 
sufficient possession, although such 
land is not inclosed by a fence suffi- 
cient to turn stock. McFarland v. 
Culbertson, 2 Nev. 280. 

46. Immaculate Virgin Mission v. 
Cronin, 14 Misc. 372, 36 NYS 77 
(holding that marking boundaries 
and bringing lumber on iand to build 
is sufficient). 

47. Barstow _v. Newman, 34 Cal. 
90; Chiles v. Jones, 4 Dana (Ky.) 
Bae? Van Auken vy. Monroe, 38 Mich. 

fa] “Personal residence, though 
an act of possession, is not a sine 
qua non to that result. ... Posses- 
sion by a tenant is equally significant 
and ayailable.’ Barstow v. Newman, 
34 Cal. 90, 91. 

{b] “Occupancy” and “residence” 
are not synonymous terms. An oc- 
cupancy may exist without a resi- 
rere Chiles v. Jones, 4 Dana (Ky.) 


[§§ 27-28 


ship;*? or upon the making of a survey and mark- 
ing the boundaries,** unless in compliance ‘with a 
statute,*® or unless there are other acts done in 
conjunction therewith.*® 
session of land so as to maintain ejectment therefor 
without a peronal residence thereon.*? 

(3) Continuous Possession and Abandon- 
ment. It has been held that it is not necessary, in 
order for a plaintiff to maintain ejectment on prior 
possession alone against a naked trespasser that his 
possession should continue up to the time of the 


A person may be in pos- 


But unless plaintiff’s right of en- 


try is preserved by constructive possession,*® it has 
been generally held that his prior possession should 


the time of ouster,®° or at least not 
prior possession may: be lost by 


{[c]/ Residence is unnecessary 
where eniry is made on unimproved 
land, and it is cleared and cultivated 
and possession held for the period of 
limitation. Hoey v. Furman, 1 Pa. 
295, 44 AmD 129. 

Be Co. v. Phil- 


48. Louisville, etc., 
yaw, 88 Ala. 264, 6 S 8387. 

[a] @he reason is that “in eject- 
ment, and in its statutory substitute, 
title is always involved. Recovery is 
not allowed upon prior possession per 
se, strictly speaking, but on the title 
which prior possession evidences. It 
is a basis of recovery against a tres- 
passer, not because of the abstract 
fact that the plaintiff has previously 
occupied the land, but because of the 
presumption of title in the plaintiff 
which that fact raises. That against 
a bare trespasser such possession is 
sufficient proof of title, is the true 
meaning of the rule; and title once 
shown to exist, whether by the pro- 
bative force of occupancy or other- 
wise, is presumed — conclusively 
against such trespasser—to continue. 
It is not conceivable how, consist- 
ently with this well-established pre- 
sumption of the continuance of title 
once shown, inquiry as to the period 
covered by prior possession, or as to 
the point at which it determined, can 
become material.” Louisville, ete., 
R. Co. v. Philyaw, 88 Ala. 264, 269, 
6 S 837. 3 

49. Chesapeake Beach R. Co. v. 
Washington, etc., R. Co. 23 App. 
(DEC) NOS LRU S247 noOGuS Cres. 
50 L. ed. 175; Hnsley v. Coolbaugh, 
160 Mich. 299, 307, 125 NW 279 [quot 
Cyel; Young v. Irwin, 3 N. C. 9. 

50. U. S.—Sabariego v. Maverick, 
re U. S. 261, 8 SCt 461, 31 L. ed. 
Ala.—McCreary v. Jackson Lumber 
Co., 148 Ala. 247, 41 S 822. 

Mich.—Ensley wv. Coolbaugh, 160 
Geen: 299, 307, 125 NW 279 [quot 

ye]. 
Ge Ore Sous ler’ v. Dougherty, 81 Mo. 


S. D.—Pendo v. Beakey, 15 S. D. 
344, 89 NW 655. 
18 Tex. 


Tex.— Wilson Vv. 

And see State Univ. v. Charlebois, 
(Ariz.) 36 P 32; Pierce v. Stuart, 45 
Cal. 280; Sunol v. Hepburn, 1 Cal. 
254; McMasters vy. Torsen, 5 Ida. 536, 
51 P 100; Deuchatell v. Robinson, 24 
La. Ann. 176; Taylor y. Telle, 45 Ta. 
Ann. 124, 12 S 118; Millard v. Rich- 
‘ard, 13 La. Ann. 572; Dickson v. 
Marks, 10 La. Ann. 518; Davis v. Dale, 
2 La. Ann. 205; Thompson y. Bur- 
hans, 79 N. Y. 98 [rev 15 Hun 580 
and disappr Woods yv. Banks, 14 N. 
H. 101]; Gallagher v. Kelliher, 58 
Or. 557, 114 P 943, 115 P 596; Lykens 
v. Whelan, 15 Pa. 483; Code Pr. art 
47 (in all of which cases this rule is 
recognized). 

See also infra § 44. 

51. Hicks vy. Burgess, 184 Ala. 584, 
64 S 290; Metcher v. Riley, 148 Ala. 
236, 42 S 548; Bass v. Ramos, 58 Pla. 
161, 50 S 945; Ensley v. Coolbaugh, 


Palmer, 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 28-30] 


abandonment.®? 


than the statutory period in the 


adverse possession or claim by another.5¢ 
| Vacant or Unimproved Lands. 
holder of the legal title to vacant land is deemed 
to be in possession thereof,>” and one who enters 
upon such land, intending to acquire title under the 
laws of the state, may recover against another who 
But prior possession 
is insufficient against defendant, who came quietly 


Wee [b 29)] 23 eC 


wronefully turns him out.5® 


and peaceably into its possession 


unless plaintiff has held by an uninterrupted ad- 
verse possession for the requisite period on the part 
of his lessors, or those under whom they claim, or 
unless a right of possession is shown, by the death 
and seizin of some person under whom plaintiff 
claims in the manner prescribed by law.*® 
of unimproved lands a plaintiff without paper title 


160 Mich. 299, 307, 125 NW 279 [quot 
Cyc]; Wilson v. Palmer, “18 Tex. 592. 
52. Cal.—Bird v. Lisbros, 9 Cal. 1, 
70 AmD 617; Daubeniss v. White, 3 
Cal. Unrep. Cas. 590, 31 P 360 (stat- 
ing rule, but also holding that where 
after contest for a year one ceases to 
contend against a superior force 
maintaining an armed resistance, 
there is no abandonment). 
irre i oly v. Larzelere, 52 P 
Mich.—PEnsley v. Coolbaugh, 160 


Mich. 299, 125 NW 279. 
N. Y.—Onderdonk v. Lord, Lalor 
129; Whitney v. Wright, 15 Wend. 


171; Jackson v. Walker, 7 Cow. 63873 
Jackson v. Welden, 3 Johns. 283. 

vVt.—Austin v. Bailey, 37 Vt. 219, 
86 AmD 703; Warner v. Page, 4 Vt. 
291, 24 AmD 607. 

Ont.—McLeod v. Austin, 87 U. C. 
e 5 a Kipp v. Synod, 33 U. C. Q. 

. 220. 

, [a] Acquiescence or omission to 
object may constitute an abandon- 
ment. Whitney v. Wright, 15 Wend. 
(N. Y.) 171; Jackson v. Welden, 3 
Johns. (N. Y.) 283. 3 
[bb] On abandonment original own- 
ers or their grantees need not take 
actual possession or make _ entry. 
Deering v. Riley, 38 App. Div. 164, 
56 NYS 704. 5 

{c] In Indian Territory prior to 
statehood no action for the recovery 
of real property, when plaintiff did 
not claim title to the lands, could be 
brought or maintained when plaintiff 
or his testator or intestate had been 
five years out of possession. Tynon 
v. Hall, 22 Okl. 684, 98 P 895. 

53. Vidmer v. Loyd, 184 Ala. 153, 
63 S 948; and see cases infra note 
54. 
fa] Abandonment and want of due 
diligence distinguished.—‘The owner 
of a merely equitable title to land, 
derived from the ‘proprietary, was 
bound to use due diligence in having it 
surveyed and returned into the land 
office, and perfecting his right, if not 
by a patent, at least by the payment 
of the purchase money. Neverthe- 
less, if he failed to perform ail or 
any of these acts, and the proprietary 
did not take advantage of his laches 
by granting a vacating warrant to 
some other person; or no other pere 
son in the meantime had acquired a 
right to the land, no length of time, 
during which his negligence might 
continue, would deprive him of his 
equitable title, which he might, at 
any time, convert into a legai one 
as against all subsequent appropria- 
tors. But if a junior right should 
intervene, and be followed up with 
due diligence, it would take prece- 


But to prevent recovery on prior 
possession alone by abandonment the abandonment 
must have been with an intention not to return,*® 
for if there is animus revertendi ** exercised within 
a reasonable time plaintiff may recover.°? 
feiture of title does not arise from the fact that 
the owner of land has not had possession for more 


EJECTMENT 


For- [6 230.) sed, 


absence of any 


The 


land.® 


as vacant land, 


In ease 


dence of the elder equitable title, in- 
asmuch as the equity on which it is 
founded would be superior to that of 
the’ elder title, and it would have 
also the iaw in its favour. But this 
preference of the junior title can be 
claimed only when due diligence has 
been used to give it a legal char- 
acter, according to the understanding 
of that term ...and where it has 
been acquired bona fide, and without 
notice of the elder equitable title.” 
Hotzapple v. Phillabaum, 12 F. Cas. 
No. 6,648, 4 Wash. C. C. 356, 366. 

54. Sabariego v. Maverick, 124 U. 
Sere6i-es) (SCt. 446i wSiedlin edi2/4305 
Fletcher v. Riley, 148 Ala. 236, 42 S 
548: Jackson v. Strickland, 127 Ga. 
106, 56 SE 107; Jones v. Nunn, 12 
Ga. 469; Hicks v. Steigleman, 49 Miss. 


314. 
{al It is for the jury to determine 
whether the premises were aban- 


doned animo révertendi. Wilson v. 
Glenn, 68 Ala. 383. 

55. Birmingham Fuel Co. v. Bosh- 
ell, 190 Ala. 597, 67 S 403; Whitney 
v. Wright, 15 Wend. (N. Y.) 171. 

56. Bernstein v. Humes, 78 Ala. 
aes Van Cleve v. Rook, 40 N. J. L. 
2 


57. Ark.—Brasher v. Taylor, 109 
Ark. 281, 159 SW_1120. 

Ida.—Steltz v. Morgan, 16 Ida. 368, 
101 P 1057, 28 LRANS 398. 

Kan.—Bird v. Whetstone, 71 Kan. 
430, 432, 80 P 942 [cit Cyc]. 

Mo.—Glasgow v. Missouri Car, ete., 
Co., 229 Mo. 585, 129 SW 900. 

Nebr.—Horbach v. Boyd, 64 Nebr. 
129, 79 NW 644. 

Pa.—Dougherty v. Welshans, 233 
Paid ol A 92. 

Wis.—Dunbar v. Lindsay, 119 Wis. 
239, 96 .NW_ 557. 

N. B.—Doe v. White, 3 N. B. 595. 

See also infra §§ 44, 53. 

[a] As people of the state cannot 
he disseized, they as plaintiffs will 
have title until it is shown to be out 
of them, and the presumption is that 
defendant’s possession is not adverse, 
so that their occupancy of vacant and 
unoccupied lands will be held in sub- 
ordination to-the title. It is suffi- 
cient therefore for plaintiffs to show 
in the first instance that the prem- 
ises were vacant and unoccupied 
within the period necessary to con- 
stitute an adverse possession against 
them. Peo. v. Van Rensselaer, 8 
Barb. 189 [rev on other grounds 9 
N. Y. 291, Seld 204]. 


58. Kline v. Johnston, 24 Pa. 72. 

59. Moody v. McKim, 5 Munf. (19 
Va.) 374. 

60. Delavigne vy. Williamson, 11 


La. Ann. 250 (holding that the dig- 
ging of ditches to drain water from 


[19 C0. J.J] 1053 


does not by casual acts of ownership show such a 
peaceable and actual possession as to bring himself 
within the rule that color of title alone is sufficient 
against mere intruders.® 

Use, Inclosure, and Improvements. 
Since actual possession of land consists in subject- 
ing it to the will and dominion of the occupant and 
must be evidenced by those things which are es- 
sential to its beneficial use,°t the question whether 
improvements, such as fencing and inclosure of land, 
are necessary to constitute possession depends 
largely if not entirely upon the character of the 
While in some eases it has been held that 
the mere fencing and cultivation of the land ® or 
the making of a few improvements thereon, is not 
sufficient,®* in others it has been held that actual 
possession may be gained by fencing the land,® or 
by inclosure or fencing and oceupancy,®** or by eul- 
tivating it,°7 and making valuable ®* and lasting ©® 
improvements thereon,"® 
made by a disseizor or trespasser on lands of an- 
other gives him no title, unless in case of gross 
fraud on the part of the real owner.7 


although improvements 


But the 


an adjoining property, the felling of 
trees, and occasional cutting of wood 
on uncultivated land, are not neces- 
sarily such acts of possession as will 
support a subsequent civil possession 
or the possessory action); Holloway 
v. Jones, 143 Pa. 564, 22 A 710. 
aa Courtney v. Turner, 12 Nev. 
62. Courtney v. Turner, 12 Nev. 
pat McFarland vy. Culbertson, 2 Nev. 


63. Spurlock v. Dougherty, 81 Mo. 
171 (prairie iand). 

64. Kraft v. Carlow, 9 Nev. 20 
(public lands). 

65. Thompson v. Burhans, 79 N. 
Y. 93. And see Dickson v. Marks, 10 
La. Ann. 518 (where the court spoke 
of taking possession of land “by 
fencing it in’). 

[a] Actual possession may he 
gained by fencing the land or im- 
proving or cultivating it or by build- 
ing upon it. Thompson vy. Burhans, 


TEMS Ga) OB 
66. Tidwell v. Chiricahua Cattle 
Co., 5 Ariz., 352, 58 P 192 (public 


lands); Dodge v. Yates, 76 Cal. 251, 
18 P 323 (public lands); Southmayd 
v. Henley, 45 Cal. 101; Slaughter v. 
Fowler, 44 Cal. 195 (public lands); 
Page v. O’Brien, 36 Cal. 559; Polack 
v. McGrath, 32 Cal. 15; Douglass v, 
Ruffin, 38 Kan. 520, 16 P 783. 

[a] Plaintiff may avail himself of 
a barrier which incloses other lands 
in his possession, but owned by third 
parties, in addition to and in the 
same inclosure with the lands in con- 
troversy. Smith vy. Hicks, 139 Cal. 
217, 73 P 144. ; 

{[b] It is for the jury to determine 
whether artificial barriers are suffi- 
cient evidence of ownership, in eject- 
ment for public lands based on prior 
possession. Dodge v. Yates, 76 Cal. 
Oke Ass aoe 

[ce] Inclosure of part of a public 
domain withdrawn from settiement, 
and’ building a house within the in- 
closure, is sufficient. New Mexico, 


ete., R. Co. v. Crouch, 4 N. M. 141, 
L3)B. 201. 

67. Tidwell v. Chiricahua Cattle 
Co., 5 Ariz. 352, 538 P 192 (public 


lands); Hanson vy. Stinehoff, 139 Cal. 
160, 72 P 913 (public land, river bed); 
Dickson v. Marks, 10 La. Ann. 518; 
Thompson v.: Burhans, 79 N. Y. 93. 


68. Hakin v. Brewer, 60 Ala. 579. 

68. Redden vy. Tefft, 48 Kan. 302, 
29° P 157. 

70. Van Auken v. Monroe, 38 Mich. 


ee Thompson vy. Burhans, 79 N. Y. 


71. Holtzapple 
F. Cas. No. 6,648, 


12 
356 


Ueve 


v. Phillibaum, 
4 Wash. C. C. 
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property need not always be cultivated ;7? nor is any 
particular kind of inclosure7* or even any inclosure 


whatever required.’* And in the 


lot actual possession can be gained only by a sub- 
stantial7> inclosure or actual oceupancy,*® and this 
is true in ease of a mixed possession.” 
questions arise where it is sought to establish a title 


by adverse possession.7® 


[§ 31] e. Possession of Part. Asa general rule 
actual possession by plaintiff of a part of the land 
under color of title to the whole is sufficient to 
entitle him to recover the entirety,’® especially so 
after the period of limitations;®° and after such 
period recovery may be had, even though plaintiff 
has not had possessio pedis of the particular part 


occupied by defendant. It has 


where a party makes his entry under a convéyance 
of several adjoining tracts, his actual occupancy of 
a part with a claim of title to the whole will inure 


72. Plame v. Seward, 4 Cal. 94, 60 
AmD 599. 
73. Smith v. Hicks, 1239 Cal. 217, 


73 P 144; Plume v. Seward, 4 Cal. 94, 
60 AmD 599. 

[a] Natural barriers may be suf- 
ficient in place of an inclosure by 
fences where one claims possession 
of state lands, and they need not be 
sufficient to turn stock. Smith v. 
Hicks, 139 (Cal 217, 7:3 P1442 

74. Daubenbiss v. White, 3 Cal. 
Unrep. Cas. 590, 31 P 360 (public 
lands); McCreery v. Everding, 44 Cal. 
246, 252 (where the court said: “It 
is well settled that actual possession 
of land may be had without fences 
or inclosures’”); Courtney v. Turner, 
12 Nev. 345 (mieadow lands); McK ar- 
land vy. Culbertson, 2 Nev. 280. 

[a] A defendant in ejectment to 
recover a piece of woodland adduced 
evidence of adverse possession for 
more than twenty years, and the 
action was discontinued. Subse- 
quently plaintiff in the action from 
time to time walked in the wood and 
turned his cattle into it in order to 
assert his alleged right and to bar 
the statute of limitations, At length 
he cut down a tree in the wood, 
whereupon defendant filed a bill for 
an injunction. It was held that as 
the result of the action of ejectment 
showed defendant to that action to 
be in possession of the wood he was 
entitled to the injunction prayed for. 
ees Ve. fuurlstone.b is, b.)vo8 Ch. 


75. Hutton v. Schumaker, 21 Cal. 
453 (holding that the mere inclosure 
of a lot with a brush fence two or 
three feet high without any steps be- 
ing taken to subject the property to 
any use whatever is insufficient to 
maintain ejectment). 

76. Price vy. Brockway, 1 Alaska 
233; Pendo v. Beakey, 15 S. D. 344, 
349, 89 NW 655; Garrett v. Belmont 
Land Co., 94 Tenn. 459, 20 SW 726. 

[a] Whenever town lots are sus- 
ceptible of inclosure, there must be 
an actual inclosure to make out a 
case of adverse possession. Garrett 
v. Belmont Land Co., 94 Tenn. 459, 
29 SW 726. 

77. Armstrong v. Risteau, 5 Md. 
256, 59 AmD 115 (holding that in 
case of a mixed possession actual in- 
closure is necessary to defeat the 
title of the real owner). 


78. See Adverse Possession 8§ 2, 5. 
79. Ala.—Bowling vy. Mobile, etc., 
RCo, 128 Ala..550, 29. S.584; Ryan 


v. Kilpatrick, 66 Ala. 332. 
Cal.—McKee v. Greene, 31 Cal. 418; 
Baldwin v. Simpson, 12 Cal. 560; 
Plume y. Seward, 4 Cal. 94, 60 AmD 
599; Sunol v Hepburn, 1 Cal. 254. 
Tll.—Burns v. Curran, 275 Ill. 448, 
114 NE 166; Keith v. Keith, 104 Il. 
3975 Bowman v. Wettig, 39 Til. 416. 
La—Mott v. Hopper, 116 La. 629, 
40 S 921; Sallier v. Bartley, 113 La. 
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ease of a town 


Similar 
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as an adverse possession of the entire tract.6* But 
the rule does not apply where the part not actually 
possessed cannot be used with, or is not subservient 
to, that actually possessed,®% or where the locus in 
quo is so uncertain that it is impossible to determine 
whether defendant’s possession extends over any 
part of the land claimed by plaintiff.s¢ 


Where a 


party relies on possession alone, having neither title 


[§ 32] f. 
been held that, 


400, 37 S 6. 
Md.—Armstrong v. Risteau, 5 Md. 
256, 59 AmD 115; Ridgely v. Ogle, 4 


Harr. & M. 12 
me ees —niciathinney v. Kraus, 10 Mo. 
nae Y.—Jackson v. Hubble, 1 Cow. 


Pa.—Schall v. Miller, 3 Whart. 250. 

[a] Actual possession of a part 
coupled with acts of possession of 
the remaining portion is a construc- 
tive possession of the whole tract in 
case of public lands. Dodge v. Yates, 
76-Cal, 253; 18° P 323: 

[b] A possessio pedis of part of a 
tract of land by him who is legally 
entitled to the entirety carries with 
it the possession to the extent of his 
legal rights. Armstrong v. Risteau, 
5 Md. 256, 59 AmD 115. 

[ec] Occupation of a part marked 
by distinct boundaries will carry pos- 
session of the whole tract. Plume v. 
Seward, 4 Cal. 94, 60 AmD 599. 

[ad] “fhe visible and exclusive 
appropriation and use of a tract of 
land, claiming the whole under color 
of title, or a deed purporting to con- 
vey the whole, is, in law, an actual 
possession of the entire tract, except 


so far as adverse possession may 
a a Keith v. Keith, 104 Ill. 397, 
402. 

[e] Where the grantee under a 


quitclaim enters and improves a part, 
the possession of the residue contin- 
uing in the grantor the possession of 
the grantor is the possession of the 
grantee and the latter may maintain 
ejectment. Jackson y. Hubble, 1 Cow. 
Ne. Veo.Los 

{f] Where plaintiff’s grantors had 
had possession of a part and entered 
into possession of the whole, they can 
Recover. McKibben vy. Newell, 41 111. 

[g] Where the owner of a number 
of squares in the outlying districts of 
the city of New Orleans, intersected 
by nominal streets, has leased all of 
the squares to a single tenant, who 
hag taken possession thereof, and 
placed them under fence, the fact 
that the streets might be ultimately 
utilized for public purposes would 
not, so long as the public rights are 
dormant, and the servitude is not ex- 
ercised, break the continuity of the 
possession over and across. the 
streets, so as to take in and include, 
in conformity to the lease, the body 
of land leased as an entirety, so far, 
at least, as a trespasser is concerned. 
Handlin v. H. Weston Lumber Co., 47 
La. Ann. 401, 16 S 955. 

80. Gre ss v. Tesson, 1 Black (U. 


S.) 150, 17 L. ed. 74; Kerr v. Elliott, 
61 N.C. 601. 
[a] Original division and posses- 


sion under it controls, when pos- 
sessed distinctly thereunder for 
thirty years, even though it is subse- 
quently ascertained that one part had 


nor color of title, he cannot recover beyond the 
limits of his actual oceupation.2® Where each party 
is in actual possession under his own title, but 
neither incloses, cultivates, nor otherwise actually oe- 
cupies the part included in interfering surveys, the 
law adjudges the possession to the rightful owner.*® 
Possession of Ancestor or Devisor. 
An heir or devisee can maintain ejectment, where 
his ancestor or devisor was in possession of the land 
at the date of his death under a bona fide claim of 
right; and the fact that the devisor’s grantor was 


more land than the other. Jackson 
v. Long, 7 Wend. (N. Y.) 170. 

81. Smith v. Bryan, 44 N. C. 180. 
See also Adverse Possession § 507 et 
seq. 

82. Gunn v. Bates, 6 Cal. 263; Dills 
v. Hubbard, 21 Ill. 328. 

[a] A conveyance of land adjacent 
to other land of which one is in ac- 
tual possession will give a construc- 
tive actual possession of the part so 
conveyed, where there is no adver- 
sary in possession, which will war- 
rant ejectment therefor against such 
possessor. Griffith v. Dicken, 2 B. 
Mon. (Ky.) 20. 

838. Thompson v. Burhans, 61 N. Y. 
52 [rev 61 Barb. 260] 


84. Morgan v. Driggs, 15 La. 451. 
es. ge aes v. Kilpatrick, 66 
a. 


33 
Cal.—Slaughter v. Fowler, 44 Cal. 
195; Sunol v. Hepburn, 1 Cal. 254. 
og —Wicklitte v. Ensor, 9 B. Mon. 

Or.—Joy v. Stump, 14 Or. 361, 12 
P 929. 

Pa.—Barnhart v. Pettit, 22 Pa. 135; 
Davis v. Butterbach, 2 Yeates 211. 

86. Sheik v. McElroy, 20 Pa. 25. 

87. Ark.—Weaver v. Rush, 62 Ark. 
51, 34 SW 256; Wheeler v. Ladd, 40 
Ark. 108; Ferguson v. Peden, 33 Ark. 
150; Jacks v. Dyer, 31 Ark. 334. 

Fla.—Wilson v. Johnson, 51 Fla. 
370, 41'S 395 [eit, Cyc]. 

Ga.—Doris v. Story, 122 Ga. 611, 50 
SE 348; Watkins v. Nugen, 118 Ga. 
372, 45 SE 260; Wolfe v. Baxter, 86 
Ga. 705, 13 SE 18; Bagley v. Ken- 
nedy, 85 Ga. 703, 11 SE 1091. 

Mich.—Covert v. Morrison, 49 Mich. 
133, 13 NW 390. 

Minn.—Sherin y. Larson, 28 Minn, 
523, 11 NW 70. 

Nebr.—Spitznagle v. Vanhessch, 13 
Nebr. 338, 14 NW 417. 

N. Y.—Maltonner v. 
Barb. 566. 

Oh.—Ludlow v. McBride, 3 Oh. 240. 

{aj A pretermitted heir is entitled 
to maintain ejectment for a share of 
the land of which his father was 
seized. McCracken v. McCracken, 67 
Mo. 590. 

[b] Proof of descent by heir.— 
Where an heir at law is plaintiff, he 
must prove his descent from the an- 
cestor from whom he claims, and 
must show that all the intermediate 
Peer are dead without issue. Kelso 

. Stigar, 75 Md. 376, 24 A 18. 

[ec] In California ‘devisees or their 
grantees cannot maintain ejectment 
for land devised to them until the 
final discharge of the executor from 
his trust and a distribution of the 
estate. Burgel v. Prisser, 89 Cal. 70, 
26 P 787; Harper v. Strutz, 53 Cal. 
655; McCrea v. Haraszthy, 51 Cal. 
146: Meeks v. Kirby, 47 Cal. 168. 

{d] Although the ancestor-has a 
life estate only, plaintiff may suffi- 
ciently perfect his~title by deeds 


Dimmick, 4 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not in possession at the time of the grant is im- 
The actual possession and seizin of 
plaintiff’s ancestor at his death casts the land by 
descent on the heir and gives him a sufficient title.®® 
Plaintiff as heir and holder of the legal title is en- 
The title of plaintiff’s in- 
testate may be validly derived from an adverse pos- 
session,®! and heirs may enforce an adverse posses- 
The right of entry by 
the heir of one who conveyed land when legally in- 
capable, being legal not equitable,°? he may main- 
tain ejectment without any restitution of the con- 


material.88 


titled to possession. 


sion under color of title.?2 


sideration paid to the ancestor. 


grantor delivers possession to the grantee, the 
grantor’s heirs cannot recover the land against one 


In possession holding title under 


from the other heirs, including the 
reversion, so that he can maintain 
ejectment. Harrelson v. Sarvois, 39 
S. C. 14, 17 SE 368. 

[e] In Georgia, before the heirs 
can recover in ejectment in their own 
name, it must appear that there is no 
administrator of the estate, or if one, 
that he consents to their bringing the 


suit. Doris v. Story, 112 Ga: 611, 50 
SE 348. 

ss. Jones v. Bland, 112 Pa. 176, 
2 A 541. 

{a] But where there is adverse 
possession, an heir at law who has 


never entered cannot make a’ convey- 
ance so as to enable his vendee to 
BO Se in ejectment. Doe v. Grant, 
3 U. @. BOS did? 

SO apenas of land held adversely 
see Cpariperty, and Maintenance § 45 


Ga.—Boynton v. Brown, 67 Ga. 396; 
Murdock v. Mitchell, 30 Ga. 74, 176 
i035. 634; Carruthers v. Bailey, 3 Ga. 
(105 
Ind.—Doe v. Mace, 7 Blackf. 2; 
Robinoe v. Doe, 6 Blackf. 85. 
Miss.—Root y. McFerrin, 37 Miss. 
17, 75 AmD 49; Spears vy. Burton, 31 
Miss. 547. 
| N. ¥.—Willson vy. Betts, 4 Den. 201; 
Smith v. Van Dursen, 15 Johns. 343. 

Vt.—Buck y. Squiers, 22 Vt. 484. 
'_Va.—Tapscott v. Cobbs, 11 Gratt. 
(52 Va.) 172. 

[a] One claiming title by descent 
to lands wild and unoccupied when 
his title accrued may maintain eject- 
ment on the seizin of his ancestor. 
‘Wilson v. Betts, 4 Den. (N. Y.) 201. 

{[b] Titles to military bounty 
Jands were vested in the officers and 
soldiers at the time of their respec- 
tive deaths, without reference to the 
period of issuing the letters patent, 
and such soldier might devise the 
land to his father, and the same 
statute as to such titles would vest 
the lot in his father as heir at law 
to his son, the patentee, and although 
an adverse title would invalidate the 
devise, it would not prevent the de- 
scent, and the father, being plaintiff's 
grantor, plaintiff was entitled to re- 
cover the land in ejectment. Smith v. 


Van Dursen, 15 Johns. (N. Y.) 343. 


90. Howard vy. Murray, 203 Pa. 
464, 53 A 342. 

91. Baum v. Roper, 132 Cal. 42, 
64 P 128; Beam v. Gardiner, 18 Pa. 
Super. 245. 

{a] Plaintiff may show that the 
ancestor under whom he claims title 
as heir died in possession, and _ that 
his possession was continued by a 
tenant of the heirs until title by ad- 
verse possession was perfected, as 
against a defendant who has no title 
and is a mere intruder. Beam v. 
Gardiner, 18 Pa. Super. 245. 

92. Hall v. Caperton, 87 Ala. 285, 
§ S 388; Stephens v. Arnold, 35 SW 
137, 18 KyL 72; Alexander v. Gibbon, 
{18 N. C. 796, 24 SH 748, 54 AmSR 
757 (holding that their right to show 
title by adverse possession limited to 

[19 C. J.—67] 


et seq 

89. *Cal.—Updegraft v. Trask, 18 
Cal. 458. 
| Fla.— Wilson v. Johnson, 51 Fula. | 
370, 41 S 395. 


EJECTMENT 


But where the 


such grantee. 


such possession by their intestate). 

[a] Mere possession for more 
than twenty years confers upon the 
possessor a prima facie heritable and 
devisable interest in fee therein, good 
against all the world, but the true 
owner of the soil; and the devisee in 
fee of such possessor may maintain 
ejectment against any person whose 
title is founded merely on subsequent 
adverse possession for less than 
twenty years. Asher v. Whitlock, L. 
Rat, OB. a eRe 542; 

93. Brown v. Freed, 43 Ind. 253; 
Wall v. Hill, 1 B. Mon. (Ky.) 290, 36 
AmD 578. 

94. Wall v. Hill, 1 B. Mon. (Ky.) 
290, 36 AmD 578. 

95. Miller v. Holman, 1 Grant 
(Pa.) 245. 

Peer ater v. Smith, 68 N. J. L. 36, 
52 A 2 

97. Wells v. Steckelberg, 52 Nebr. 
597, 72 NW 865, 66 AmSR 529. 

98. Oetgen v. Ross, 54 Ill. 79. 

99. Prior or adverse possession 


supporting right to recover see 
supra § 25 
1, U. S—Florida Southern R. Co. 


v. Loring, 51 Fed. 932, 2 CCA 546. 
Ala—Ashurst y. Arnold-Henegar- 
Doyle Co., 78 S 386; Smith v. Bac- 
chus, 195 "Ala. 8, 70 S 261; Driver v. 
King, 145 Ala, 585, 40S 315; Jackson 
Lumber Co. v. McCreary, "137 Ala. 
278, 34 S 850; Florence Bldg., etc., 
Assoc. v- Schall, 107 Ala. 531, 18 S 


108. 
Psat wire v. Treadwell, 5 Cal. 
Conn.—Stevens _ v. Smoker, 84 


Conn, 569, 80 A 788 
jDel—Morris v. Brooke, 25 AlbLJ 
9 


Fla.—Florida Finance Co. v. Shef- 
field, 56 Fla. 285, 48 S 42, 283 LRANS 
1102, 16 AnnCas "1142; Florida South- 
ern R. Co. v. Burt, 36 Fla. 497, 18 S 
581; Carn v. Haisley, 22 Fla. 317; Du- 
bois v. Holmes, 20 Fla. 834. 

Ga.—Waters v. Durrence, 119 Ga. 
934, 47 SE 216; Fletcher v. Perry, 97 


Ga. 368, 23 SE 824; Graham _v. 
Mitchell, 78 Ge 310; Jones v. Sulli- 
van 33 Ga. 48 


Til. EDU GA ae v. Leturno, 225 M11. 
601, 80 NE 403. 

Ind. —Grayson v. Schlamm, 126 Ind. 
142, 25 NE 810; Peck v. Louisville, 
ete., R. Co., 101 Ind. 366; Branden- 
pure Vv. Seigtried,, Ae Ind. 568; Smith 
v. Bryan, 74 Ind. 2 

Ky.—Bailey v. rteeart Valley Iron 
Co., 10 SW 234, 10 KyL 676. 
you .—Rachal v. Irwin, 8 Mart. N. S. 

Md.—Joseph v. Bonaparte, 118 Md. 
591, 85 A 962; Mitchell v. Mitchell, 1 
Md. 44: Wood v. Grundy, 3 Harr. & 
J. 13; Plummer y. Lane, 4 Harr. & M. 
72. 4 AamniID' 395. 

Mich.—Cook vy. Bertram, 86 Mich. 
356, 49 NW 42. 

Mo.—Akins v. Adams, 256 Mo. 2, 
164 SW 603; Harvey v. Anderson, 129 
Mo. 206, 31 SW 592. 

Nebr.—Runkle v. Welty, 78 Nebr. 
574, 113 NW 160. 

N. J.—Troth v. Smith, 68 N. J. L. 
86, 520A 243, 

N. Y.—Greenleaf v. Rrooklyn, ate. 
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Partition proceedings may be such an open declara- 
tion of right to possession by agents of the heirs 
of former owners as to be tantamount to an occupa- 
tion by the heirs themselves, through whom plain- 
tiff in ejectment claims title.°¢ But one should not 
rely on a title as heir to the remainder, where his 
title must be traced to the current life estate, nas 
if the paramount title is left outstanding in the 
heirs of intestate, they alone or persons in privity 
with them or with the estate can recover.®® 

[§ 33] 5. Record or Paper Title °°—a. 
of Title from Government or Grantor. Where plain- 
tiff seeks to recover on a record or paper title, he 
must show a regular chain of title from the goy- 
ernment or from some grantor in possession,! and 
this is especially necessary where neither plaintiff 


And 


Chain 


Rye Co., 14 N.¥8955 36 IN 393 fate 
71 Hun 91, 24 NYS" 52643 132 Ny. 
408, 30 NE 762, 28 AbbNCas 161 [rev 
55 Hun 605, 8 NYS 30]; Sanger v. 
Merritt, 120 N. Y. 109,°24 NE 386; 
Dunham v. Townshend, 118 N. Y. 281, 
23 NE 367; Carleton v. Darcy, 90 N. 
Y. 566; Aubuchon v. New York, etc., 
Re COe Lo AD De DIV Wes Son mba 
NYS 581 [cit Cyc]; Ames v. Harper, 
48 Barb. 56; North Hempstead v. 
Sten, 86 Misc. 520, 148 NYS 840. 

N. C.—Campbell v. Everhart, 139 
IND UGs cbOS 5 27S Hy soitibes Mobley Vv. 
Griffin, 104 N. C. 112, 10 ‘SE 142, 

Oh. Middleton v. Westeney, 7 Oh. 
Cir. Ct. 393, 4 Oh. Cir. Dec. 646. 

Okl.—Shaffer v. Turner, 43 Okl. 744, 
144 P 366. 

Pa.—Bonaffon v. Peters, 134 Pa. 
180, 19 A 499; Muhlenberg v. Druck- 
enmiller, 103 Pa. 631; Hoak v. Long, 
10 oe tee Ka ey G) 

R. I.—Baxter vy. Brown, 26 R. I. 
ie 5 ARTS: 

C.—Hodge v. Hodge, 56aS.Ge 
263; 34 SE 517; Geiger v. Kaigler, 15 


Ss. C. 262. 
Tenn.—Swainson v. Scott, 111 
Hubbard v. 


Tenn. 140, 76 SW 909; 
Godfrey, 100 Tenn. 150, 47 SW 81; 
Cannon vy. Phillips, 2 Sneed 211. 

Utah.—Cottrell v. Pickering, 32 
Utah 62, 88 P 696, 10 LRANS 404. 
ie wk v. Baird, 3 Call (7 Va.) 

W. Va.—Summerfield v. White, 54 
W. Va. 311, 46 SE 154; Ronk v. Hig- 
ginbotham, 54 W. Va. 137, 46 SE 128. 

Wis.—Slauson v. Goodrich Transp. 
Co., 99 Wis. 20, 74 NW 574, 40 LRA 
825: Ablard y. Fitzgerald, 87 Wis. 
516, 58 NW 745. 

Ont.—McLeod y. Austin, 37 U. C. 
Q. B. 443. 

[a] It is not enough to prove a 
paper title, except where title is 
traced back either to the sovereign 
or to some one admitted or proved to 
have been a common source of the 
title, it being necessary in other 
cases to prove in addition possession 
in some one through whom plaintiff 
claims. Aubuchon v. New York, etc., 
R. Co., 187 App. Div. 834, 122 NYS 581. 

[b] Proof of a deed ‘without proof 
of title in the grantor does not prove 
title. Hodge v. Hodge, 56 S. C. 263, 
34 SE 517; Bryant Lumber, etce., Co. 
v. Pacific Iron, etc., Works Co., 48 
Wash. 574, 94 P 110 (deed from re- 
ceiver in whom no title shown). 

[c] A single deed, without evi- 
dence of the possession by the 
grantor of the premises conveyed, is 
not sufficient evidence of title to war- 
rant a recovery in an action of eject- 
ment, and the giving of a deed to the 
premises is no evidence of title in the 
grantor. Florida Southern R. Co. v. 
Burt, 36 Fla. 497, 18 S 591; L’ Engle v. 
Reed, 27 Fla. 345, 9 S 218; Nelson v. 
Brush, 22 Fla. 374; Dubois v. Holmes, 
20 Fla. 834; Doe v. Roe, 13 Fla. 602. 

{d] “The rule is... well settled 
that in an action to recover real es- 
tate, the plaintiff must show: Ist, 
either a grant from the State for the 
land in question to himself, or to 
some-one with whom he can connect 


We Pas ella ya ied eT ed hin 2 
himself, ce hs must show such @ 
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nor his predecessors in title were ever in posses- 
But it is sufficient either to deraign title 
from the government,® or to trace title to a party 
in possession ;* it is not necessary to do both.® 
ejectment against one other than the proprietor, or 
one claiming under him, it is not necessary to show 
title out of him if a right of entry is proved.® Where 
plaintiff’s title does not reach back to the sov- 
ereignty of the soil,’ at least one of the grantors in 
the chain of title must be shown to have been in 
possession of the premises,® at or near the time his 
Hence if neither plaintiff’s 
immediate grantor nor any of those through whom 
his title is derived ever had any title or possession, 
There are many cases, how- 


sion.? 


deed was executed.® 


he cannot recover.!® 


length of possession—twenty years— 
in himself, or in some one with whom 
he can connect himself, as would au- 
thorize the presumption of a grant; 
2nd, or he must show that both he 
and his adversary claim from a com- 
mon source of title, and that he has 
the better title of the two; or 38rd, 
he must show such an adverse pos- 
session in himself or in some one 
from whom he can trace title, as 
would give him a title under the pro- 
visions of the statute of limitations.” 
Hodge v. Hodge, 56 S. C. 263, 276, 34 
SE 517. 

[e] If the action is based on a 
state title to forfeited lands, the state 
must have a valid title and plaintiff's 
deed must have been registered. Gat- 
lin v. Hutchinson, 36 La. Ann. 350. 

{f] Regular paper title is suffi- 
cient in the absence of a better one 
in defendant. Gordon y. Kerr, 10 #. 
Cas. No. 5,611, 1 Wash. C. C. 322. 

[g] Recovery can be had only 
from the date of the deed. Slaughter 
v. McBride, 69 Ala. 510. 

[h] When it becomes necessary to 
connect recitals in a patent with an 
antecedent estate, the titles to such 
estate must be produced, as the re- 
citals give no right of action, antece- 
dent to the date of the patent. Jones 
v. Inge, 5 Port. (Ala.) 327. 

{i] Sufficient title is shown: (1) 
Where the grantee traces a legal title 
to a public officer holding it as trus- 
tee. Smith v. Pipe, 3 Colo. 187. (2) 
Where a society holding land for a 
particular use traces through a re- 
lease and partition from another like 
society holding under grant from a 
town, which holds under grant from 
the state. Hanchett v. King, 4 Day 
(Conn.) 360. (3) Where there is a 
joint demise by several heirs. Rob- 
inoe v. Colwell, 6 Blackf. (Ind.) 85. 
(4) Where. title is traced through an 
auction sale for the payment of 


debts, by devisees under a will so 
directing. Keys v. Goldsborough, 2 
Harr. & J. (Md.) 369. (5) .Where 


title to a lot in a former pueblo in 
San Francisco is deraigned from that 
city. Seale v. Mitchell, 5 Cal. 401. 
(6) Where sufficient title in one les- 
sor is shown. Martin vy. Anderson, 21 
Ga. 301. (7) In ejectment by the 
heirs of a donor, against defendants 
claiming under a deed of gift, where 
no other title is shown in the ances- 
tor, under whom both parties claim, 
than the execution of the deed of gift 
and entry and holding thereunder. 
Yonn v. Pittman, 82 Ga. 637, 9 SE 
667. (8) Where the testator’s wife 
is devisee and traces title to her hus- 
band’s grantor and shows that he 
took possession and treated the iand 
as his. DeWitt v. Bradbury, 94 Ill. 
446. (9) Where deeds comprise con- 
veyances from one in possession for 
many years. Eels v. Day, 4 Conn. 95; 
Hoban y. Cable, 102 Mich. 206, 60 NW 
466. (10) Where the grantor is a 
tenant in common, even though he 
conveyed by metes and_ bounds. 
Crook v. Vandevoort, 13 Nebr. 505, 
14 NW 470. (11) Where conveyances 


are shown to one in possession and 1102, 16 AnnCas 1142 


Wor later cases,developments and changes in the law see cumulative Annotations, same title, page and no 
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[§ 34] 


to his grantor, and plaintiff also has 
actual or constructive possession. 
Doherty v. Matsell, 54 N. Y. Super. 
17, 11 NYCivProc 392. 

til Sufficient title is not shown: 
(1) Where the suit is brought with- 
out authority of the trustees of a 
church by a college which had deeded 
to the church. Central Female Col- 
lege v. Pearsons, 51 Ga. 486. (2) 
Where plaintiff claims under two 
leases, and one lessor has conveyed 
his title and the other is barred by a 
former recovery. Doe vy. Roe, 30 Ga. 
632. (3) Where land is shown to 
have been dedicated, but by whom or 
how does not appear. Hillman v. 
White, 44 SW 111, 19 KyL 1682. (4) 
Where the title is claimed under a 
commissioners’ deed and it is not 
shown that rey were duly appointed. 
Short v. Clay, 1 A. K. Marsh. (Ky.) 
371. (5) Where plaintiff claims un- 
der a deed which was never recorded 
from a grantor after the latter had 
obtained the grant, and defendant 
was in possession under a deed from 
the same grantor before the latter 
obtained the grant. Dudley v. Brad- 
shaw, 29 Ga. 17. (6) Where the deed 
to plaintiff's grantor included land to 
which his grantor had no title, and 
the former had exercised no acts of 
possession and had no claim of title 
or right of possession. Wheeler v. 
Barre School Dist. No. 13, 64 Vt. 184, 
26 A 1094. 

2. Bursey v. Lyon, 30 App. (D.C.) 
597. 

3. Hellman vy. Roe, 275 Ill. 158, 113 
NE 989; Krause v. Nole, 217 Ill. 298, 
75 NE 362, 3 AnnCas 1061. 

4. MclIsaac v. McKay, 49 N.S. 476, 
27 DomLR 184. 

5. See cases supra notes 8, 4. 

6. Allen v. Lyons, 1 F. Cas. No. 
227, 2 Wash. C. C. 475. 

7. Florida Southern R. Co. v. Lor- 
ing, 51 Fed. 932, 2 CCA 546; Florida 
Finance Co. v. Sheffield, 56 Fla. 285, 
48 S 42, 23 LRANS 1102, 16 AnnCas 
1142; Runkle v. Welty, 78 Nebr. 574, 
113 NW 160. 


fa] One who traces title to the 
United States through the grantors 
need not establish possession in 
them. Steeple v. Downing, 60 Ind. 


478. 

8. First Nat. Bank v. Johnson, 190 
Ala. 566, 67 S 234; Hines v. Chancey, 
47 Ala. 6387: Adams v. Baltimore 
County School Comrs., (Md.) 20 A 
954; Greenleaf v. Brooklyn, etc., R. 
Co., 141 N. Y. 395, 36 NE 393; Sheri- 
dan v. Cardwell, 141 App. Div. 854, 
126 NYS 781; New York Cent., ete., 
R. Co. v. Brennan, 12 App. Div. 108, 
42 NYS 529; Bartow v. Draper, 12 
N. Y. Super. 130; Bonaffon v. Peters, 
134 Pa. 180, 19 A 499. 

{a] A perfect chain of title with- 
out proof that the parties to the deed 
had possession will not establish title 
in plaintiff against aaverse claimants 
in possession. New York Cent., etc., 
R, Co.-v. Brennan, 12 App. Div. 103, 
42 NYS 529. 

9. Florida Finance Co. v. Shef- 

48 S 42, 23 LRANS 


field, 56 Mla. 285, 
; Florida South- 


[§§ 33-4 


ever, in which the general rule as above stated is 
dispensed with because defendant is estopped to 
deny plaintiff’s title,* as for instance, where the 
action is brought by the mortgagee against the mort- 
gagor,!2 by a landlord against his tenant? by a 
purchaser at a sheriff’s sale against the judgment 
debtor,'* and also where both parties claim under, 
a common source.?> 
not to apply as against one wrongfully in posses- 
sion,t® and the patentee of swamp lands need not 
show chain of title from the United States.1? 

b. Character and Requisites of Instru- 
ment or Title Deraigned—(1) In General. In order 
to maintain ejectment, the instrument relied on or 
title deraigned must be sufficiently valid,1® and it 


The rule has also been held 


cm R. Co. v. Burt, 36 Fla. 497, 18 S 

[a] Possession by a grantor at 
some remote period is not sufficient, 
but he must have been in possession 
at or near the time of the execution 
of the deed by him. Florida South- 
A R. Co. v. Burt, 36 Fla. 497, 18 S 

10. Florida Finance Co. v. Shef- 
field, 56 Fla. 285, 48 S 42, 23 LRANS 
1102, 16 AnnCas 1142; Terhune v. 
Porter, 212 Ill. 595, 72 NE 820; Adams 
v. Baltimore County School Comrs., 
(Md.) 20 A 954; Sanger v. Merritt, 
200 NaaNG O95 a NE #56; McLeod v. 
Austin, 37 U. C. Q. B. 

[a] A deed “from a fee not 
appearing to have had either title or 
possession is not evidence of title. 
Caledonia County Grammar School 
Trustees v. Kent, 84 Vt. 1, 77 A 877. 

{b] Without showing a proper 
title or possession in the person who 
executed the first deed in his chain 
of title, or possession by some of the 
mesne grantees under whom plaintiff 
claims, he cannot recover. Adams v. 
Baltimore County School Comrs., 
(Ma.) 20 A 954, 

{c] Plaintiff must show either that 
he derives from some common source 
or that his grantor was in possession 
of the premises. Cunningham v. 
Harper, Wright (Oh.) 366. 

11. See cases infra §§ 12-14. 

12. Ahern v. White, 39 Md. 409. 

13. Hatch v. Brown, 63 Me. 410; 
Ahern v. White, 39 Md. 409; Geiger 
v. Kaigler, 15 S.C. 262. 

14, Ahern v. White, 39 Md. 409. 

15. See infra § 39. 

16. Goodwin v. Markwell, 37 Fla. 
464,19 S 885. And see supra §§ 25-32 

17. Nitche v. Earle, 117 Ind. 270, 
19 NE 749. 

18. Ala.—Doe v. Edmondson, 145 
Ala. 557, 40 S 505; Wilson v. Glenn, 
teens 28: Tarver v. Smith, 38 Ala, 

Cal.—Leonard v. Darlington, 6 Cal. 
123; Sunnol v. Hepburn, 1 Cal. 254. 

Ga.—Spurlin v. Towns, 146 Ga. 420, 
91 SE 479; Heard v. Palmer, 12 Ga. 


178. 
et ape wanes v. Norwood, 2 Harr. 

Mich.—Greenop y. Wilcox, 85 Mich. 
49, 48 NW 47; Campau v. Campau, 37 
Mich. 245. 

Mo.—Howell v. Sherwood, 213 Mo. 
565, 112 SW 50; Barnum v. Cook, 4 
Mo. A. 590. 
ok C.—Mercer v. Halstead, 44 N. C. 

Pa.—Grant v_ Levan, 4 Pa. 3935 
Hamilton v. McCulloch, "Adda? 272. 

W. Va.—wWitten v. St. Clair, 27 W. 
Va. 762. 

See also supra § 11. 

fa] Thus color of title in one of 
the demisors of plaintiff in ejectment 
will not avail plaintiff; such demisor 
having died before commencement of 
the action, and having made no con- 
veyance of the land to any other of 
the demisors or any one else, so that 
his title descended to his heirs. Doe 
v. Edmondson, 145 Ala. 557, 40 S 506. 

b] Where the instrument is a 


te number, 


§§ 34-35] 


also must be paramount !® or superior to, older, or 
A quitelaim deed is 
sufficient to maintain ejectment if the grantor could 
The action may be 
maintained upon an unrecorded deed, where such 
facts are shown as are sufficient to have put any 
one who was dealing with the estate on inquiry,?” 
but not by one who had never been in possession.?? 
A lost deed which was never recorded is sufficient 
to sustain ejectment,”* especially where it was taken 
and destroyed by the grantor without consent of 
the grantee;”> but it has been held that the grantee 
in an unrecorded lost deed cannot recover the land 
in ejectment without first establishing his title 
Kjectment may also 
be maintained upon a deed by a husband, which 
conveys a sufficient interest in his wife’s land,?? or 
upon a deed by a husband and wife jointly of her 


better than, defendant’s.?° 


have maintained the action.” 


through the aid of chancery.?® 


transfer not under seal, by a Creek 
Indian of his reservation under the 
treaty of 1832, it is insufficient, even 
though approved by the president. 
Dillingham y. Brown, 38 Ala. 311. 

{c] Ejectment cannot be main- 
tained on written assignment, not 
under seal, of all tenant’s right, title, 
and interest in the premises, it not 
being shown that he had any, or if 
so what his interest was. Doe v. 
Hodgson, (Mast T.) 3 Vict. 

[d] If the intent of a statute is to 
enable a grantee to avail himself of 
a valid title in his grantor, which 
title overreaches the right of an ad- 
verse possessor and bars him from 
objecting that plaintiff has parted 
with his title, such statute will not 
apply to a grantee under an execu- 
tor’s deed under an invalid power of 
sale, void by reason of adverse pos- 
session of third parties at the time 
of its execution, and such grantee 
eannot recover. Chamberlain v. Tay- 
Tor; 105 UNi Ys - 185," 14 NB 62526 
ANON aS 478, 105 N. Y. 630, 11 NE 
{e] Construction of instrument 
with reference to its validity.—aIn 
Midland Min. Co. v. Lehigh Valley 
Coal Co., 1386 Pa. 444, 20 A 634, two 
persons claimed the same lands un- 
der different patents, by intermediate 
conveyances from the patentees. It 
appeared that at one time both pat- 
ents and the lands in dispute, to- 
gether with other adjoining tracts, 
belonged to one G, and that he con- 
veyed under the junior patent first. 
The description therein was of lands 
adjoining the tracts in dispute, and 
the description, as well as lines on 
the ground and the calls for adjoin- 
ders, excluded them, and the vendees 
knew the location of their lines. It 
was held that the title to the dis- 
puted lands could not pass, either by 
the first conveyance by or by 
estoppel, and therefore it was imma- 
terial that the warrants for the sur- 
veys of the junior patent were orig- 
inally located so as to cover them, 
and the evidence thereof was prop- 
erly excluded. 

{f] Instrument or title held in- 
sufficient: (1) Where plaintiff's les- 
sor was dead at the date of the de- 
mise. Connor v. Bradley, 1 How. 
£UGS.)i 241) 110%, (eds 1055 Baylor v. 
Neff, 2 F. Cas. No. 1,143, 83 McLean 
302; Goodtitle v. Roe, 20 Ga. 135; 
Coleman v. Mabberly, 3 T. B. Mon. 
(Ky.) 220. (2) Where the demise is 
from an administrator appointed by 
a court without jurisdiction to grant 
the letters. Goodtitle v. Roe, supra. 
(3) Where plaintiff’s deed is based on 
his promise to do an illegal act. 
Watkins v. Nugen, 118 Ga. 375, 45 
SE 260. (4) Where plaintiff’s deed is 
without any consideration. Catlin 
Coal Co. v. Lyod, 180 Ill. 398, 54 NH 
214, 72 AmSR 216. 

[g] Instrument or title held suf- 
ficient: (1) Where title was based 
on a trustee’s deed. Empire Ranch, 
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Process. 
thereunder.®? 
premises.** 


quirements.*# 


thority.3? 


ete., Co. v. Gibson, 23 Colo. A. 398, 
128 P 473; Stephens-Wilmot Co. v. 
Howell, 23 Colo. A. 396, 128 P 476; 
Empire Ranch, ete., Co. v. Howell, 23 
Colo: SAHNS86, nM 28eeP = 445 Hmpire 
Ranch, etc., Co. v. Howell, 22 Colo. A. 
389, 125 P 592. (2) Where the deed 
under which plaintiff claimed was 
defectively executed. Brashear v. 
Hewitt, 4 Harr. & M. (Md.) 222; Tay- 
lor v. Youngs, 48 Mich. 268, 12 NW 
208. (3) Where plaintiff was not a 
purchaser for a valuable considera- 
tion. Hardwick v. Jones, 65 Mo. 54. 
(4) Where the deed expressed a nom- 
inal consideration. Rockwell v. 
Brown, 54 oY. 210; Meakings: v. 
Cromwell, 4 N. Y. Super. 512 [aff 5 
N. Y. 136]. (5) Where there was 2 
fraud in the consideration. Canoy v. 
Troutman, 29 N. C. 155. (6) Where 
plaintiff's grantors were designated 
in the grant by which they acquired 
title only as the orphans of a certain 
named person. Doe v. Roe, 30 Ga. 
553. (7) Where there was an un- 
satisfied judgment against the 
grantor at the time he conveyed to 
Ye te Doe v. McKnight, 2 N. B. 
376. 
19. See supra § 1 
ee Ala.—Hair v. Grigeby: 18 Ala. 


Cal.—Irwin v. Towne, 42 Cal. 326. 

Ga.—Hamilton v. Rogers, 126 Ga. 
27, 54 SE 926. j 
pein, .—Hastings v. Brooker, 98 Ind. 

8. 

EDS or See v. Beal, 36 Kan. 555, 
13 P 743. 

Ky.—Coleman v. Talbot, 2 Bibb 129, 
4 AmD 687; Talbot v. Calloway, Hard. 


35. 

Pa haa Tae v. Heinrich, 86 Mo. 
521. 

Nebr. — Methodist Protestant 


Church y. Johnson, 22 Nebr. 163, 34 
NW 221. 

N. Y.—Shattuck v. Bascom, 105 N. 
Y. 34, 12 NE 283, 26 NYWklyDig 126, 
55 Hun 14, 9 NYS 9384; Baker v. 
Johns, 38 Hun 625. 


21. Robinson v. Cahalan, 91 Ala. 
479, 8 S 415; Rego v. Van Pelt, 
65 Cal. 254, 3 P 867; Lawrence v. 


Ballou, 37 Cal. 518; Downer v. Smith, 
24 Cal. 114; Suilivan v. Davis, 4 Cal. 
291 


22. Clark vy. Morris, 22 Ill. 434. 

23. one v. White, 10 La. 
Ann. 607. 

24. Blackburn v. Blackburn, 8 Oh. 
Donaldson v. Williams, 50 Mo. 


25. Jennings v. Reevis, 101 N. C. 
447, 7 SE 897. 

26. Wynn v. Cory, 43 Mo. 3801. 

27. Chambers v. Handley, 3 J. J. 
Marsh. (Ky.) 98; McClain v. Greeg, 
2 A. K. Marsh. (Ky.) 454; Bryan v. 
Wear, 4 Mo. 106. 

28. Wilson v. Albert, 89 Mo. 537, 
1 SW 209; Mercer v. Watson, 1 Watts 
(Pa.) 330. 

29. Willoby v. Raiden, 113 Ga. 85, 
38 SE 814; McPherson v. McCoy, 13 
N. C, 391. See Emerson vy. Collamore, 
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lands, en though the latter’s acknowledgment is 


(2) Title Based on Judgment, Deeree, or 
A sufficient title may be based upon a 
valid judgment,?® including a judgment in favor of 
plaintiff’s ancestor,?° or an execution,*4 or a sale 
But if title is based on a judgment 
or execution, plaintiff must show that the judg- 
ment debtor had some right, title, or interest in the 
Plaintiff claiming title through an at- 
tachment cannot recover where the attachment was 
issued without compliance with the statutory re- 
A sufficient title may be based upon 
an authorized decree ** or conveyance by a commis- 
sioner under such decree,®® unless too long a time 
elapses before the commissioners exercise their au- 
A decree directing a conveyance does 
not of itself vest such title in the party to whom it 


83 Me. 581 (holding that, where the 
judgment is based upon an attach- 
ment erroneously stating the cred- 
itor’s christian name, a. grantee of 
the judgment debtor, taking, while 
the land is under attachment, cannot 
recover from the grantee of the judg- 
ment creditor). 


[a] Summary judgment is suffi- 
ae McPherson vy. McCoy, 13 N. C. 
ee Cagger v. Lansing, 64 N. Y. 

31. Lee v. Bishop, 89 N. C. 256. 

382. Whitney v. Rightclaim, 6 
Blackf. (Ind.) 322; Richardson v. 


Wymer, 104 Va. 236, 51 SE 219. 

[a] Thus a creditor recovering 
judgment and levying on and selling 
land fraudulently conveyed by the 
debtor, prior to the rendition of the 
judgment, may recover the land in 
ejectment by virtue of his deed of 
purchase at the execution sale, with- 
out first going into equity to set aside 
the fraudulent conveyance. Ward v. 
Sturdivant, (Ark.) 98 SW 690. 

[b] Creditor of an occupant who 
has levied execution on buildings 
erected, the fee being in another, may 
maintain ejectment where a creditor 
of the fee owner has subsequently 
levied execution on the land, the 
buildings being reserved out of the 
original attachment and not being 
appraised in the levy. King v. Cat- 
lin, I Tylera( Vt.) 355. 

33. Ward v. Sturdivant, (Ark.) 98 - 
SW 690; Jackson v. Towne, 4 Cow. 
(N. Y.) 599, 15 AmD 405. 

{a] Plaintiff claiming under an 
execution sale cannot avail himself 
of facts exclusively within equitable 
cognizance and which do not form 
any legal estoppel against defend- 
ants to dispute plaintiff's title. Ma- 
ples v. Tunis, 11 Humphr. (Tenn.) 
108, 53 AmD 779. 

_[b] Purchaser under an execution 
may recover against one in posses- 
sion without title, where the execu- 
tion defendant had prior possession 
coupled with acts of ownership. 
Badger v. Lyon, 7 Ala. 564. 

34. Schwartz v. Cowell, 71 Cal. 
306, 12 P, 252. 

35. Dickey v. Gibson, 121 Cal. 276, 
53 P 704; Ackley v. Dygert, 33 Barb. 
GNSYe) FEL 6? 

[a] Although the decree of fore- 
closure is the basis of plaintiff's title, 
he is not limited to a writ of assist- 
ance, but may bring ejectment, even 
though the court refuses such writ. 
eee Va) Gibsons 1245 Gala 27 6ie Some: 

[b] ‘Where a decree leaves the life 
estate in the husband in the wife’s 
lands, but divests his legal title in 
trust for his children, he still has a 
possessory interest for life sufficient 
to maintain ejectment. Towns v. 


Towns, 121 Ala, 422, 25 S 715. 
36. ‘Logan v. Steele, "7 T. B. Mon. 
CeyeyeLoly 


87. Schrader vy. Peach, 77 Ill. 615. 
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is directed to be made as to authorize him to re- 
cover the land in ejectment,*® and of course will 
not authorize ejectment against one not a party to 
Title under par- 
tition proceedings may be sufficient,?° but as against 
persons in possession, who were not parties to the 
partition proceedings, title or prior possession must 
A yoid judgment in partition is insuf- 
Sufficient title may be established by a 
possession based upon a satisfaction of a judgment 
under an agreement;** by a creditor’s momentary 
seizin of land under a levy;** or by a lawful ju- 
dicial sale *® upon showing that defendant was in 
possession at the time of the decree and sale.*6 


the suit who has the legal. title.°° 


be shown.*? 
ficient.*? 


38. Nelson vy. Triplett, 81 Va. 236. 

39. Eaton y. Smith, 19 Wis. 537. 

40. Monnot v. Rudd, 139 App. Div. 
651, 124 NYS 210 (referee’s deed in 
partition); Sharp v. Pratt, 15 Wend. 
CN. Y.) 610 (holding that, where a 
partition decree is taken against un- 
known owners, as confessed, and 
partition made and confirmed, un- 
known owners of the residue cannot 
bring ejectment against plaintiff in 
partition for the part assigned to 
him). 

{a] A parol partition setting off 
the share of an absent party enables 
the latter to maintain ejectment 
against one who had it allotted to 
himself. McMahan y. McMahan, 13 
Pa. 376, 53 AmD 481. 

{b] Sale in partition.—Where land 
has been conveyed by a master pur- 
suant to a decree of sale for parti- 
tion, tenants in common, at whose 
instance the order was made, cannot 
maintain ejectment against the 
grantee. Beard v. Hall, 63 N. C. 39. 

41. Greenleaf v. Brooklyn, ete., R. 
Co.; 141 N.. Y. 395, 36 NE 393 [aff. 71 
Hun 91, 24 NYS. 526]. See also 
Sharp v. Pratt, 15 Wend. (N. Y.) 610 
(holding that unknown owners, not 
named in the partition proceedings, 


may controvert the title of the 
parties who were named in such 
suit). 

42. Jackson v. Brown, 3 Johns. 
CN. Yi) 459. 

43. Knox vy. Haston, 38 Ala. 345. 


44. Stickney, etc., Coal Co. v. 
Goodwin, 95 Me. 246, 49 A 1039, 85 
AmSR 408. 

45. Perolio v. Doe, 197 Ala. Pere 73 
S 197; Isler v. Koonce, 81 N. C. 378. 

[a] Foreclosure of vendor’s lien. 
—Where the common ancestor was 
in possession under claim of title, 
and on a vyvendor’s lien foreclosure 
plaintiff's ancestor acquired the right 
of such common ancestor, it was suf- 
ficient to support a common-law ac- 
tion of ejectment as against defend- 
ants claiming under the same com- 
mon ancestor until they show a bet- 
ter right. Perolio v. Doe, 197 Ala. 
560, 73.S 197. 

[b] A trustee selling land under 
@ decree may recover so much of the 
land as is not embraced in the deeds, 
or to which he shows a right or title. 
Baltimore, OF R. Co. ve Gould, 67 
Md. 60, 8 "A TEA, 

[ec] ‘purchaser pendente lite.—The 
holder under a trust deed given, after 
reversal on appeal, by defendant in 
the action cannot maintain ejectment 
against a purchaser at a second judi- 
cial sale, the former having taken 
with notice of lis pendens. Real Est. 
Sav. Inst. v. Colonious, 63 Mo. 290. 

46. Siglar v. Malone, 3 Humphr. 


(Tenn.) 16. 

47. Pioche v. Paul, 22 Cal. . 105; 
Clute v. Emmerich, 99 N. Y. 342, 2 
NE 6 [aif ae Hun 10]; Jones vy. Cow- 
den, 34 U. Oe BasAbe 

[a] iste’ conveyed by patentee re- 
vests by sheriff’s deed under a fore- 
closure sale of the premises mort- 
gaged to the patentee by the vendee, 
even though before decree the former 
had assigned the mortgage. Pioche 
v. Paul, 22 Cal. 105. 
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levy and_sale.°° 
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[b] Minor heirs.—A sheriff's deed 
to the father, since deceased, of a 
plaintiff in ejectm ent is sufficient to 
entitle plaintiff to recover, although 
defendant shows a deed to himself 
from the children and heirs of such 
deceased, where plaintiff was a minor 
when the deed was executed. Behm 
v. Molly, 133 Pa. 614, 19 A 421, 562. 

{c] In Canada a conveyance made 
by a sheriff in pursuance of a sale 
made under a fi. fa. of land used as a 
road is sufficient to enable the pur- 


chaser to bring ejectment. Totten v. 
Halligan, 13 U. C. C. P. 567 (under 
Cons. St. ¢ 49). 

48. Hockett v. Alston, 110 Fed. 


910, 49 CCA 180 [rev 8 Ind. T. 432, 
58 SW 675]; Carter v. Smith, 142 Ala. 
re Ay BS 184, 110 AmSR 36 (holding 
that there must be a valid judgment, 
execution, levy, sale, and deed); 
Snavely v. Wagner, 3 Pa. 275, 45 
AmD 640. 

fa]. An execution sale under a 
void judgment is inoperative to trans- 
fer title. Howell v. Sherwood, 213 
Mo. 565, 112 SW 50. 

49. Dollarhide v. Mabary, 125 Mo. 
197, 28 SW 332. , 

{a] The purchaser of the equity 
of redemption (1) of a mortgagor 
sold under execution does not acquire 
the legal title, and cannot maintain 
ejectment against the mortgagee 
(Carter v. Smith, 142 Ala. 414, 38 S 
184, 110 AmSR 36; Cantzon vy. Dorr, 
27 Miss. 245), (2) although he may 
as against the mortgagor (Carter v. 


Smith, 142 Ala. 414, 38 S 184, 110 
AmSR 36). 
50. Carter v. Smith, 142 Ala. 414, 


388 S 184, 110 AmSR 36. 

51. Phelps v. Nazworthy, 226 Ill. 
254, 80 NE 756. 

52. Equitable ejectment see infra 
§ 392 et seq. 

Pleading equitable title see infra § 


§ le 

U. S.—Carter v. Ruddy, 166 
U. S 493, 17 SCt 640, 41 L. ed. 1090; 
Langdon y. Sherwood, 124 U. S. 74, 
8 SCt 429, 31 L. ed. 344; Carpentier v. 
Montgomery, 13 Wall. 480, 20 L. ed. 
698; Clagett v. Kilbourne, 1 Black 
346, 17 L. ed. 213; Sheirburn v. De 
Cordova, 24 How. 423, 16 L. ed. 741; 
Smith v. McCann, 24 How. 398, 16 L. 
ed. 714; Fenn v. Holme, 21 How. 481, 


16 L. ed. 198; Swayze v. Burke, 12 
Pet. 11, 9 L. ed. 980; Lerma v. Ste- 
venson, 40 Fed. 356; Bouldin v. 


Phelps, 30 Fed. 547; Young v. Dunn, 
10 Fed. 717, 4 Woods 331; Carson v. 
Boudinot, 5 F. Cas. No. 2,462, 2 Wash. 
CC. 32 

Ala.—Stewart v. Cross, 184 Ala. 
166, 63 S 956; Neville v. Cheshire, 163 
Ala. 390, 50 S 1005; Sharpe v. Brant- 
ley, 123 Ala. 105, 26 S 289; Tennessee 
Coal, ete., Co. v. Tutwiller, 108 Ala. 
483; Simmons v. Richardson, 107 Ala. 
697, 18 S 245; Hollingsworth v. Wal- 
ker, 98 Ala. 543, 13 S 548; Green v. 
Jordan, 83 Ala. 220, 3 S 513, 3 AmSR 
713; Carrington v., Richardson, 79 
Ala. 101; Searcey v. Oates, 68 Ala. 


i tp Bs BF 

Ark.—Maupin vy. Gains, 125 Ark. 
181, 188 SW 552; Dobbs v. Gillett, 
119 Ark, 398, 177 SW 1141; McCord v. 


Welch, 105 Ark. 119, 150 SW 566; 
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So sufficient title may be acquired under a sheriff’s 
To constitute title under a sheriff’s sale 
sufficient, however, the sale must have been war- 
ranted by law or some order or process of court,*® 
and the person whuse title the sheriff’s deed pur- 
ports to convey must have had title,*® subject to 


A guardian’s deed is insufficient 


to support an action of, ejectment, in the absence 
of evidence that the sale was made under, and con- 
firmed by, an order of court.>+ 

Equitable Title 5°—a. 
The general rule is that a plaintiff in ejectment 
cannot recover on a mere equitable title,>* but is 
required to go into a court of chancery to secure 


In General. 


Stricklin v. Moore, 98 Ark. 30, 135 SW 
360; Perciful v. Platt, 36 Ark. 456. 
Cal.—Lantz vy. Cole, 172 Cal. 245, 
156 P 45; Buhne vy. Chism, 48 Cal. 
467; Felger v. Coward, 35 Cal. 650. 
Del.—Windsor v. Bacon, 7 Houst. 
a oi A 638. 
BP: C.—Bursey v. Lyon, 30 App. 
ionGae 


Ga.—Howell v. Ellsberry, 
ee 5 SE 96; Nix v. Collins, 65 Ga. 

Ill.—Krause v. Nolte, 217 Ili. 298, 
75 NH 362, 3 AnnCas 1061; Kirkland 
v. Cox, 94 Ill. 400; Valette v. Bennett, 
69 Ill. 632; Fischer v. Eslaman, 68 
Ill. 78; Rountree v. Little, 54 Ill. 323. 

Ind.—Johnson y. Portious, 118 Ind. 
270, 20 NE 792; Stout v. McPheeters, 
84 Ind. 585; Burt v. Bowles, 69 Ind. 
1; Hunt v. Campbell, 83 Ind. 48; 
Brown v. Freed, 43 Ind. 253; Groves v. 
Marks, 32 Ind. 319; Rowe v. Beck- 
ett, 30 Ind. 154, 95 AmD 676; Steh- 
man v. Crull, 26 Ind. 436. 

yjowa Walker v. Kynett, 32 Iowa 


Ky.—Gilpin v. Davis, 2 Bibb 416, 5 
ap 622; Allen v. Smith, 8 Ky. Op. 


Md.—West v. Pusey, 113 Md. 569, 
77 A 973; Paisley v. Holzshu, 83 Md. 
325, 34 A 832; Leonard vy. Diamond, 
31 Md. 536. 

Mich.—Porter v. Osmun, 135 Mich. 
361, 97 NW 756, 98 NW 859, 3 AnnCas 


687. 
Miss.—Heard v. Baird, 40 Miss. 
793; Moody v. Farr, 33 Miss. 192; 


Wolfe v. Doe, 21 Miss. 103, 51 AmD 
147; Thompson v. Wheatley, 13 Miss. 
499; Winn v. Cole, 1 Miss. 119. 

Mo.—McQuitty v. Steckdaub, 190 
SW 590; Martin v. Kitchen, 195 Mo. 
477, 98 SW 780; Ables v. Webb, 186 
Mo. 233, 85 SW 383, 105 AmSR 610; 
De Lassus v..Winn, 174 Mo. 636, 74 
SW 635; Nalle v. Parks, 173 Mo. 616, 
73 SW 596; Nalle v. Thompson, 173 
Mo. 595,73. SW 599; Crawford — Vv. 
Whitmore, 120 Mo. 144, 25 SW 365; 
Thompson v. Lyon, 33 Mo. 219. 

Nebr.—Headley v. Coffman, 38 
Nebr. 68, 56 NW ‘701; Morton v. 
Green, 2 Nebr. 441. 

N. Y.—Chard v. Holt, 136 N. Y. 30, 
32 NE 740 [rev 63 Hun 595, 18 NYS 
405]; Cagger v. Lansing, 64 N. Y. 
417; Anderson v. Mather, 44 N. Y. 
249; Murray v. Walker, 31 N. Y. 399; 
Kelsey v. McTigue, 171 App. Div. 877, 
157 NYS 730; Brewster v: Striker, 2 
N. Y. 19;.Bennett v. Gray, 92 Hun 
86, 36 NYS 372; Peck v. Newton, 46 
Barb. 173; Wright v. Douglass, 3 
Barb. 554; Moore y. Spellman, 5 Den. 
225; Townsend v. Frommer, 57 N. Y. 
Super. 90, 5 NYS 442 [aff 125 N. Y. 
446, 26 NE 805]. 

N. C.—Perry v. Hackney, 142 N. & 
368, 55 .SH 289, 115 AmSR 7%44, 9 
AnnCas 24f. 

Oh.—Stripe v. National Fireproof- 
ing iCo-;, 25 .Oh..CiriGt. Na S15 de 
_ 8. C—Charleston Bank Nat. Bank- 
ing Assoc. v. Dowling, 45 S. C. 677, 


23 SE 982. 

Tenn.—Brier Hill Collieries’ v. 
Gernt, 131 Tenn. 542, 175 SW 560; Ed- 
wards v. Miller, 4 Heisk, 314; Laf- 
ferty v. Whitesides, 1 Swan 123; Hop- 


kins v. Toel, 4 Humphr. 46. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the recognition and assertion of such title.®* 
a perfect equitable title will not prevail against 
Neither can a recovery be 
had in ejectment where the only remedy is in 
In a number of jurisdictions, however, an 
equitable title will support ejectment,®>’ even as 
against the holder of the legal title,®* at least where 
the equitable title is coupled with the right of 
possession,°® and where the equitable title is para- 
mount,°° or the parties claim under a common 
Exceptions to or qualifications of the 
general rule have been frequently recognized. Thus 
it has been held that the action may be maintained 


a naked legal title.®® 


equity.*° 


source.*! 


Va.—Virginia Iron, etc. Co. v. 
Crane’s Nest Coal, etc., Co., 102 Va. 
405, 46 SE 393; Russell vy. Allmond, 
92 Va. 484, 23 SE 895; Suttle v. Rich- 
mond, etc., R. Co., 76 Va. 284. 
ep ig Oe v. Treganza, 13 Wis. 


Eng.—Saunders v. Merryweather, 3. 


H. & C. 902, 159 Reprint 790; Allen 
v. Woods, 68 L. T. Rep. N. S. 148. 
Ont.—Lemesurier v. Macaulay, 20 
Ont. A. 421, 22 Ont. 316; McDonald v. 
McDonald, 34 U. C. Q. B. 369. 

[a] A bare right to redeem (1) 
property sold for nonpayment of as- 
sessments for public improvements 
will not support ejectment. Lantz v. 
Cole, 102. Cat. 2455) 156- Pr 452-22 )icXy 
mortgagee having a mere right to re- 
deem from a tax sale has no title 
upon which he can maintain eject- 
ment against the tax purchaser. 
Chard vy. Holt, 136 N: Y. 30,-32 NE 
740 [rev 63 Hun 595, 18 NYS 405]. 

[b] Where devisees take equitable 
estates only in their respective 
shares, even though they are grand- 
children of the testator, they have no 
such legal estate as can pass by judg- 
ment and sale on execution, pur- 
chasers under judgment against one 
of the grandchildren cannot maintain 
ejectment against him. Brewster v. 
Striker, 2 N. Y.: 19: 

[ec] Hjectment does not lie: (1) 
Where rights under a sale. of land 
are merely equitable. Chard v. Holt, 
136.N. Y. 30, 32 NE 740; Bennett v. 
Gray, 92 Hun 86, 36 NYS 372. (2) 
Where there is an executory contract 
for the sale of land, which does not 
purport to convey any legal posses- 
sory interest in or upon the land, 
even though it implies a permission 
to enter and make improvements. 
Buell v. Irwin, 24 Mich. 145. (3) 
Where a subsequent purchaser from 
the vendor has not both a legal and 
equitable title or right of possession. 
Willis v. Wozencraft, 22 Cal. 607. (4) 
Where plaintiff is a mortgagee. Mal- 
loy v. Malloy, 35 Nebr. 224, 52 NW 
1097. (5) Where plaintiff has a 
mortgage interest only. Sahler v. 
Signer, 37 Barb. (N. Y.) 3829. (6) 
Where there is a trust deed by a 
mortgagee, who takes only a mere 
lien which can be converted into the 
legal title only by extinguishing the 
equity of redemption. Slaughter v. 
Barnards, 97 Wis. 184, 72 NW 977. 
(7) Where plaintiff relies upon a 
merely equitable title, and does not 
seek possession as incidental to a 
specific performance, or other equi- 
table relief, and defendant is not the 
party pound to convey to plaintiff. 
v. Newton, 46 Barb. (N. Y.) 173. 

ad] Where plaintiff pleads a legal 
titles he cannot recover upon an equi- 
table title whether the suit is 
brought at law or in equity. Gar- 
rett v. Belmont Land Co., 94 Tenn. 
459, 29 SW 726. 
Sicoossity of legal title see supra 

Maupin v. Gaines; 


§§ 11 

54. 125 Ark. 
181, 188 SW 552. 

[a] In Eentucky, where plaintiff 
asserts an equitable right, the fact 
that the action is tried on the law 
instead of the equity side of the 
court does not deprive plaintiff of 
his right to relief, even though in 
ejectment the legal title must be in 


EJECTMENT 


Even 


the vendee.®* 


plaintiff. Stanley v. Jones, 27 SW 
992, 16 Kyl 328. 

55. Rathbone v. Hamilton, 4 App. 
(D_-C.)-475; Peo. v. Chicago, etc:, R. 
Co., 239 Ill. 42, 87 NE 947; Thompson 
v. Wheatley, 13 Miss. 499; De Lassus 


v. Winn, 174 Mo. 636, 74 SW 635. 
See Deweese v. Maxwell, (Ky.) 125 
SW 145 (holding that, although 


plaintiff, in ejectment, alleged a mis- 
take in the description of the prop- 
erty in his and his vendor’s deeds, 
there being no prayer for correction 
by reformation or for transfer of the 
case to the equity docket for that 
purpose, plaintiff failed to present a 
cause of action). 

That legal title must prevail in 
ejectment see supra § 11. 

56. Cal.—Felger v. Coward, 35 
Cal. 650; Brown y. Winter, 14 Cal. 31. 

Ky.—Cobb v. Stewart, 4 Metc. 255, 
83 AmD 465. 

Mich.—Janison v. Rankin, 57 Mich. 
49, 23 NW 482. 

Mise “Thompson Vv. Wheatley, 13 
Miss. 

N. J.-Den v. Newark India Rub- 
ber Co., 24 N. J. L. 467. 

When another remedy is exclusive 
see supra § 7. 

57. Colo.—Whitehead v. Callahan, 
44 Colo. 396, 99 P 57; Lewis v. Ham- 
ilton, 26 Colo. 2638, 58 P 196. 

Kan.—Jones v. Hollister, 51 Kan. 
810, 32 P 1115; Riggs v. Anderson, 47 
Kan. 66, 27 P 112; Atchison, etc., R. 
Coo-vs SPracht, ) 30)Kan. 7664. P1319); 
Simpson v. Boring, 16 Kan. 248; Kan- 
sas Pac. R. Co. v. McBratney, 12 Kan. 
9 


Ky.—Miller v. Farmers’ Bank, 75 
SW 218, 25 KyL 373 (holding that 
after conveyance to a third person 
one having a lien on the land for its 
purchase money has an equitable in- 
terest in the land which will sup- 
port an'’action to recover its posses- 
sion). 

N. C.—Evans vy. Brendle, 173 N. C. 
149, 91 SE 723; Brown v. Hutchinson, 
155 N. C. 205, 71 SE 302; Hinton v. 
Moore, 139 N. C. 44, 51 SE 787; Skin- 
ner v. Terry, 134 N. C. 305, 46 SE 
517; Watkins v. Kaolin Mfg. Co., 131 
N. C. 536, 42 SEH 983, 60 LRA 617; 
Wright v. Fort, 126 N. C. 615, 36 SE 
113; Taylor v. Hatman, 92 N. C. 601; 
Condry v. Cheshire, 88 N. C. 375; 
Murray v. Blackledge, 71 N. C. 492. 

Okl.—Blanchard-v. Reed, 168 P 664; 
Wilson v. Bombeck, 127 P 440; 
Mitchell v. Humphrey, 36 Okl. 711, 
129 P 744 (under statute); Sorrels v. 
Jones, 26 Okl. 569, 110 P 743 (under 
statute); Jennings v. Brown, 20 Okl. 
294, 94 Pp 557; Laughlin v. Fariss, 7 
Ok!. 1,950. SP 254 ‘Cander Code Civ. 
Proc, g 614). 

Or.—Weatherford v. McKay, 59 Or. 
558, 117 P 969. 

Pa.—Ohio River Junction R. Co. v. 
Pennsylvania Co., 222 Pa. 573, 72 A 
271; McCullough v. Stover, 119 Pa: 
432, 13 A 440; Deitzler v. Mishler, 37 
Pa. 82; Johnson v. McCue, 34 Pa. 180; 
Presbyterian Congregation y. John- 
ston, 1 Watts & S. 9 (an action in 


the nature of ejectment); Hawn v. 
Norris, 4 Binn. 77 
Wash.—Johnston v. Gerry, 34 


Wash. 524, 76 P 258, 77 P 503; State 
v. Johnson, 26 Wash. 668, 67 P 401 
(under Ballinger Codes & St. Annot. 
§§ 5500, 5508). 
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against a trespasser by one in possession of land 
under an executory contract of sale,°? or by a part- 
ner claiming under a deed to his firm, whatever may 
be the precise nature of his interest,®* or by a pur- 
chaser to whom the vendor of the land has not ex- 
ecuted the deed and so is in equity the trustee of 
And in some jurisdictions one who 
has a perfect equity in land can maintain eject- 
ment,°> as for instance, where the vendee in pos- 
session under a contract of sale has paid the full 
purchase price,°® or otherwise complied with the 
terms and conditions of the contract,®* or where 
plaintiff is in possession under an exchange of lands 


me —Thorne y. Williams, 13 Ont. 


ee Although by statute an equi- 
table title will support ejectment, an 
equitable title, of which a purchaser 
had no notice, will not prevail over 
a legal title. Sengfelder v. Hill, 21 
Wash.-371, 384, 58 P 250. 

[b] Where a deed was void which 
formed a link in plaintiff’s title, but 
plaintiff proved that he had a good 
equitable right to possession, he was 
permitted to recover. Thorne v. Wil- 
liams, 13 Ont. 577. : 

{[c] Trustees of a term to satisfy 
creditors, not having notice of an 
agreement for a lease before the 
grant of the term, may maintain an 
ejectment against the tenant in pos- 
session under the agreement. Good- 
tae. v. Way, 1 T. R. 7385, 99 Reprint 

58. Lewis v. Hamilton, 26 Colo. 
263, 58 P 196. 

59. U. S.—Melenthin v. Keith, 17 
Fed. 588, 5 McCrary 403. 

Ark.—Faulkner v. Feazel, 113 Ark. 
289, 168 SW 568. 

Cal.—Gonella vy. Simmons, 10 Cal. 
A. 257, 101 P 685. 

Ang —Burt v. Bowles, 69 Ind. 1. 

C.—Arrington vy. Arrington, 114. 
N. Ne 116, 19 SE 278. 
Ont.—Doe v. Crosby, 7 U. C. Q. B. 


202. 
Pope v. Nichols, 61 Kan. 230, 

59 P 257; Riges v. Anderson, 47 Kan. 
66, 27 P 112: Atchison, etc., R. Co. v. 
Pracht, 30 Kan. 663. Le: 319; Stout v. 
Hyatt, .13 Kan. 232. 

61. Clinchfield Coal Corp. 
man, 223 Fed. 743, 139 CCA 273. 

62. Kuite v. Lage, 152 Mich. 638, 
116 NW 467, 125 AmSR 421; Olin v. 
Henderson, 120 Mich, 149, 79 "NW LS. 

fa] A bond for deed under which 
the holder was put in possession will 
entitle him to maintain ejectment 
against a mere intruder. Kingsley v. 
United R. Co., 66 Or. 50, 1383 P 785. 


Stein- 


68. Smith v. Smith, 80 Cal. 323, 
21 P 4, 22 P 186, 549. 

64. Reed v. Murray, 11 Pa. 334; 
Hewitt v. Huling, 11 Pa. 27. 


65. Smith v. Spencer, 73 Ala. 299; 
Adams v. Spivey, 94 Ga. 676, 20, SE 
422; White v. Cook, 73 Ga. 164. 

66. Smith v. Spencer, 73 Ala. 299; 
Mays v. Redman Bros., 134 Ga. 870, 
68 SE 738 (holding that persons 
claiming to have bought land, fully 
paid the purchase money, gone into 
possession, and erected valuable ime 
provements, averring that the per- 
sons from whom they bought had 
conveyed to another, who had con- 
veyed to defendant, and that both of 
these grantees took with notice of 
plaintiff's rights, showed a sufficient 
title to authorize the maintenance of 
an action of ejectment against de- 
fendant, who thus obtained a con- 
veyance): McCandless v. Inland Acid 
(COL alld’ Ga. 968, 42 SE 449 (holding 
that, where prospective incorporators 
procure a conveyance to them and on 
the organization of the corporation 
turn over possession to the company 
in full payment of subscriptions to 
their stock, and it is so accepted, the 
company could maintain ejectment); 
Fahn v. Bleckley, 55 Ga. § 

67. Landrum v. Gamavard 50 Okl. 
746, 151 P 479. 

[a] One claiming under a bond 
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and is entitled to a conveyance.® 


tion is neither a legal nor an equitable title, and 
The beneficiary under 
a trust may recover against a trustee holding the 


will not support ejectment.®® 


mere naked title.7° 


In Pennsylvania, for want of chancery jurisdic- 
tion, ejectment has been substituted in many cases 


for a bill in equity.” 


[§ 37] b. Equitable Estoppel.”? The authorities 
are not in accord upon the question whether eject- 
ment may be maintained upon an equitable estoppel. 
In a number of cases a title by estoppel has been 
recognized as sufficient to support the action;*? and 
it has been held that, where plaintiff traces his title 
back to a point at which defendant is estopped from 
denying title, he need go no further.’* 
been held that, where plaintiff cannot recover under 
the rule as to paramount title,7> his action must 
be defeated, if defendant does not stand in a rela- 
tion which estops him from denying plaintiff’s 
According to other authorities, however, a 


title.”6 


for title cannot assert an interest in 
the land against one holding under 
his vendor without showing compli- 
ance with terms of his bond. Lytle 
v. Anchor Duck Mills, 117 Ga. 869, 
45 SE 271. , 

[b] Where plaintiff has forfeited 
his rights under the contract by fail- 
ing to comply with its terms, he can- 
not recover. Iytle v. Anchor Duck 
Mills, 117 Ga. 869, 45 SE 271; Libbey 
v. Clark, 25 Kan. 496. 

68. Hester v. Keen, 141 Ga. 832, 
82 SE 250; Temples v. Temples, 70 
Ga. 480. 

fa] Where plaintifi’s grantor and 
defendant exchanged lots, each sur- 
rendering possession, and plaintiff 
erected valuable improvements on his 
lot and defendant retained posses- 
-sion of the lot received in exchange, 
and thereafter entered into posses- 
sion of the other lot, and it was in 
doubt whether any deeds were ex- 
changed at the time of the exchange, 
plaintiff has an equity, entitling her 
to recover. Hester v. Keen, 141 Ga. 
832, 82 SE 250. 

69. McElroy v. Moose, 51 Okl. 173, 
151 P 857. 

70. Avery v. Dufrees, 9 Oh. 145. 

Trusts generally see Trusts [39 


Cyc iy: 

71. McCullough v. Staver, 119 Pa. 
432, 13 A 440; Deitzler v. Mishler, 37 
Pa, 82; Hawn v. Norris, 4 Binn. (Pa.) 
77 


[a] A vendee, under parol sale of 
bond, to whom possession is deliv- 
ered, may maintain ejectment. Wil- 
poms v. Landman, 8 Watts & S. (Pa.) 


Equitable ejectment see infra §§ 


Equity jurisdiction in Pennsylvania 
exercised in common-law forms of 
action see Equity § 5. See also infra 
§ 392 et seq. 

72. Equitable estoppel generally 
see Estoppel [16 Cyc 722]. 

73. N. J. Don vy. Tindall, 20 N. J. 
L. 214, 40 AmD 220. 

N. C.—Rumbough v. 
N. C. 495, 54 SE 421; Langston v. 
McKinnie, 6 N. C. 67. See Edney v. 
Wilson, 27 N. C. 233 (holding de- 
fendant not estopped). 

Roa v. Nyer, 3 Yeates 

Vt.—Rutland R. Co. v. Chaffee, 71 
Vt. 84, 42 A 984, 48 A 699. 

[a] Ejectment lies: (1) Where 
defendant has acknowledged plain- 
tiff’s title. Cunningham v. Dean, 33 
Miss 46; Den vy. Tindall, 20 N. J. L. 
214, 40 AmD 220; Summerfield v. 
White, 54 W. Va. 311, 46 SE 154. (2) 
Where defendants were’ estopped 
from denying the original title of 
plaintiff because they claimed from 
him derivatively. Ware v. Dewberry, 
84 Ala. 568, 4 S 404; Elliott v. Dycke, 


Sackett, 141 


EJECTMENT 


But a mere op- 


fense.78 


ble title;*t and 


It has also 


78 Ala. 150; Elwood v. Lannon, 27 
Md. 200; Caudle v. Long, 132 N. C. 
675, 44 SE 368. (8) Where defend- 
ants claimed the land under a tax 
deed for taxes assessed on it against 
plaintiff. Wisconsin, etc., R. Co. v. 
Wisconsin River Land Co., 71 Wis. 
94, 36 NW 8387. (4) Where defendant 
entered and held under plaintiff. 
Jackson v. Harder, 4 Johns. (N. Y.) 
202, 4 AmD 262. (5) Where defend- 
ant is in possession as a tenant of 
plaintiff. Bertram v. Cook, 44 Mich. 
396, 6 NW 868. (6) Where defendant 
obtained possession from one whom 
he knew to be a tenant of plaintiff. 
Anderson v. Parker, 6 Cal. 197. (7) 
Where defendant had possession by 
license of plaintiff. LeRoy v. Pas- 
quotank, etc., Steamboat Co., 165 N. 
C. 109, 80 SE 984 (holding that de- 
fendant in an action to recover pos- 
session of a wharf, claiming under 
one who had possession by license of 
plaintiff, may not dispute plaintiff's 
title). (8) Where defendant ob- 
tained possession under a contract of 
purchase which he forfeited. Cole- 
more vy. Stalnacke, 15 S. D. 242, 88 
NW 107. (9) Generally where de- 
fendant’s possession was obtained in 
such manner that he is estopped to 
deny plaintiff’s title. Anderson v. 
Parker, 6 Cal. 197; Le Roy v. Pas- 
quotank, ete., Steamboat Co., 165 N. 
C. 109, 80 SE 984; Mobley v. Griffin, 
104 N. C. 112, 10 SE 142; Conwell v. 
Mann, 100 N. C. 234, 6 SE 782; Reid 
v. Chatham, 75 N. C. 86; Geiger v. 
Kaigler, 15-S. C, 262; Coleman’ vy. 
Stalnacke, 15 S. D. 242, 88 NW 107; 
Summerfield v. White, 54 W. Va. 311, 
46 SE 154; McClung v. Echols, 5 W. 
Va. 204. 

[b] A railroad company may re- 
cover upon estoppel against the land- 
owners or the owners of the rever- 
sion. Rutland R. Co. v. Chaffee, 71 
Vt. 84, 42 A 984, 48 A 699. 

{c] If an actual settler prevents 
the warrant holder from surveying 
the land, he cannot show that the 
warrant holder did not settle in due 


season. Buchanan v. Nyer, 3 Yeates 
(Pa.) 586. 

74 Morrison v. Wilkerson, 27 
Towa 374 

75. See supra § 14. 


76. Alabarna Mineral Land Co. v. 
Baker, 119 Ala. 351, 24 S 706. And 
see Bertram v. Cook, 44 Mich. 396, 6 
NW 868 (holding that plaintiff in 
ejectment wno has estopped defend- 
ant from disputing his present right 
of possession, but has not established 
title, cannot take judgment for the 
value of the premises). 

85 


77. U. S.—Stone v. 
Ala.—Milam v. Coley, 144 Ala. 535, 


Perkins, 
Fed. 616. 
389 S 511; Harrison v. Alexander, 135 


[8§ 36-38 


plaintiff in ejectment cannot recover upon facts 
merely estopping defendant from denying his own- 
ership or title.’7 
estoppel for his title, may use it to rebut a de- 


But plaintiff, not relying upon 


[§ 38] 7. Title to Public Lands, Entry, Certifi- 
cate, Survey, or Warrant.”° 
the rule that ejectment cannot be maintained on’a 
mere equitable title ®° is strictly enforced, so that 
ejectment cannot be maintained on a mere entry 
made with a register and receiver, but only on the 
patent, since the certificates of the officers of the 
land department vest in the locator only an equita- 


In the federal courts 


this rule prevails in the federai 


courts, even when the statute of the state in which 
the suit is brought provides that a receipt from 
the local land office is sufficient proof of title to 
support the action,®? although where the statute has 
conferred on the grantee an incipient title after 
a survey has been made and approved, ejectment 
may be sustained, although the patent has not been 


Ala. 307, 33 S 543. 

Fla.—Erwin v. Dekle, 60 Fla. 56, 
53 S 441. 

Ga.—Nix v. Collins, 65 Ga. 219. 

Md.—Winter v. White, 70 Md. 305, 
17 A 84 (holding that the principle 
of acquiescence and estoppel recog- 
nized in equity has no application). 

Va.—Suttle v. Richmond, etc., R. 
Co., 76 Va. 284. 

“Unquestionably the general rule is 
that ejectment cannot be supported 
resting solely on a mere equitable 
estoppel in pais.” Erwin v. Dekle, 
60 Fla. 56, 61, 53 S 441. 

[a] In the federal courts where 
legal and equitable causes of action 
cannot be blended, plaintiff can get 
no support from an equitable estop- 
pel. Stone y. Perkins, 85 Fed. 616. 

78. Suddarth vy. Robertson, 118 
Mo. 286, 24 SW 151 [quot Allen v. 
Sales, 56 Mo, 28, 37 (where the court 
said: “But it is urged that an estop- 
pel in pais, though very good as a 
matter of defense, could never form 
the basis of a title on which an eject- 
ment would lie. This may be con- 
ceded. The title on which this suit 
in ejectment was based, consisted of 
the judgment, sale under execution 
and the sheriff’s deed. This deed con- 
veyed, or professed to convey, the 
unexpired term of this lease. The 
defense is, that the lease was never 
made or consummated. To rebut this 
defense, an estoppel in pais is of- 
fered. The estoppel is used defen- 
sively, not as a creation of title, and 
we think the first instruction given 
or ye plaintiff was therefore cor- 
rect”) ]. 


79. Walid and legal title in public 
lands see supra § 12. 

80. See supra § 36. 

81. Carter v. Ruddy, 166 U. S. 
493, 17 SCt 640, 41 L. ed. 1090; Lang- 
don v. Sherwood, 124 U. S. 74, 8 SCt 
429, 31 L. ed. 344; Hooper v. Schei- 
mer, 23 How. (U. S.) 235, 16 L. ed. 
452; Fenn v. Holme, 21 How. (U. S.) 
481, 16 LL. ed. 198. 

{a] A final certificate apart from 
the fact of possession does not en- 
title the holder to maintain eject~ 
ment. American Mortg. Co. v. Hop- 
per, 48 Fed. 47. 

[b] Where the case is sub judice 
and the legal title remains in the 
United States, no patent having is- 
sued and no final decree of confirma- 
tion having been entered, even though 
the title is held in trust for those 
having the equitable right to the 
lands, the-cestui que trust cannot 
Sue his trustee in possession holding 
the legal title and recover in eject- 
ment. Bouldin vy. Phelps, 30 Fed. 547. 

82. Langdon v. Sherwood, 124 U. 
S. 74, 8 SCt 429, 31 L. ed. 344; Sweatt 
v. Burton, 42 Fed. 285. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 38-39] 


issued.®* In some of the state courts, however, eject- 
ment lies upon an entry and receipt for the pur- 
chase money,** provided the land has not been previ- 
ously granted to the state;®> or it may be main- 
tained upon the receiver’s final receipt,’* but not 
on a register or receiver’s duplicate receipt,’ even 
though the holder was, after contest, given the right 
to enter;** and it has been held that a receipt for 
payment from the receiver at a local land office 
So in some of the state courts 
ejectment may be supported by a certificate of pur- 
chase duly issued by the proper officer;°° and the 
grantee or assignee of a certificate of entry,®! or 
the heir of the holder of a patent certificate may 
maintain ejectment ;%* and it has also been held that 
the administrator of the purchaser, dying in pos- 
session of a certificate, may maintain ejectment 
against one to whom the widow has assigned the 
certificate, although a patent has issued to the as- 
But the holder of a receiver’s certificate 


is not sufficient.’? 


signee.°8 


i 83. Bryan v. Forsyth, 19 How. 
(On«S)0334; 15. ed: 674: 

[a] In a contest between a home- 
steader and those claiming under se- 
lection subsequently made of lieu 
lands, the claim of the homesteader 
should succeed, notwithstanding the 
fact that his application’ for home- 
stead had not yet ripened into a legal 
title, since by the initiation of the 
homestead right the land had been 
segregated from the land subject to 
selection as lieu lands. Osborn v. 
Froyseth, 216 U. S. 571, 30 SCt 420, 
54 L. ed. 619. 

84. Trulock vy. Taylor, 26 Ark. 54; 
Whittaker v. Pendola, 78 Cal. 296, 20 
P 680; Methodist Episcopal Camp 
Ground Assoc, v. Brown, 105 Miss. 
313, 62 S 276; Hunter v. Hemphill, 
6 Mo. 106. 

{a] A receiver’s receipt is suffi- 
cient in a petitory action to recover 
the land against a fraudulently ob- 
tained patent. Knox v. Pulliam, 14 

1a. Ann 23. 
_ [b] Title to a whole tract under a 
homestead entry, made according to 
law, is shown against a mere tres- 
passer in actual possession of all but 
a few acres, and plaintiff can recover 
under the California act of March 23, 
1874. Whittaker vy. Pendola, 78 Cal. 
296, 20 P 680. 

[c] Settlers who have in good 
faith made valuable improvements on 
public lands not reserved for the ex- 
clusive use of the government are 
not to be regarded as tregrpassers, and 
although they may have no rights 
which have matured into a title to 
the land, yet they are entitled to the 
possession of their improvements and 
cannot be ousted, except by some one 
who has a superior right of posses- 
sion. Gaines v. Hale, 26 Ark. 168 
[aff 93 U. S. 3, 23 L. ed. 7821. 

85. Foster v. Evans, 51 Mo. 39 
(holding that, where land has been 
grantei to a state by congress, a 
simple entry with the United States 
register and receiver is insufficient 
title to support ejectment). 

86. Case v. Edgeworth, 87 Ala. 
203, 5 S 783; Hill v. Plunkett, 41 Ark. 
465; Gaither v. Lawson, 31 Ark. 279; 
Rector vy. Gaines, 19 Ark. 70; Cloyes 
v. Beebe, 14 Ark. 489; McClung v. 
Penny, 12 Oki. 303, 70 P 404; Orchard 
v. Alexander, 2 Wash. 108, 26 P 196; 
Pierce v. Frace, 
192, 807. 

87. Balsz v. Liebenow, 4 Ariz. 227, 
36 P 209; Adams v. Couch, 1 Oki. 17, 
26 P 1009. 

88. Balsz v. Liebenow, 4 Ariz. 227, 
36 P 209. 

89. Lynch v. Brigham, 49 Cal. 137. 

90. Ala.—Ledbetter v. Borland, 
128 Ala. 418, 29 S 579. 

Ark.—Brummett v. Pearle, 36 Ark. 
471; Surginer v. Paddock, 31 Ark. 528; 
Rector y. Gaines, 19 Ark. 70; Cloyes 
v. Beebe, 14 Ark. 489; McClairen v. 
Wicker, 8 Ark. 192. 


2 Wash, 81, 26 P| 
| that a survey was regularly or actu- 


EJECTMENT 


fendant through 


Cal.—Cucamonga Fruit-Land Co. v. 
Moir, 83 Cal. 101,-22 P55,. 23 P 359. 

La.—Simien vy. Perrodin, 35 La. 
Ann, 931. 

Miss.—Davis v. Freeland, 32 Miss. 
645; Hester v. Kembrough, 20 Miss. 
659 


Mo.—Soulard y. Clark, 19 Mo. 570; 
Cerre v. Hook, 6 Mo. 474; Janis v. 
Gurno, 4 Mo. 458; Rector v. Welch, 1 
Mo. 334. 

Or.—Weatherford v. McKay, 59 Or. 
558, 117 P 969. 

Wis.—Tobey v. Secor, 60 Wis. 310, 
19 NW 99; Gunderson v. Cook, 33 
Wis. 551. 

[a] Ejectment lies in the name of 
the state upon the certificate of pur- 
chase from the commissioners under 
the statutes for the sale of Cherokee 
lands. State v. England, 29 N. C. 153. 

{b] Equitable interest is trans- 
missible to devisees, and an equitable 
title to the land is acquired by the 
certificate of survey and may be 
coupled with the presumption of a 
patent from possession held under a 
certificate for a great Jength of time. 


Carroll v. Norwood, 4 Harr. & M. 
(Md.) 287. : 
91. McLane vy. Bovee, 35 Wis. 27. 


92. McClairen v. Wicker, 8 Ark. 
192 (holding that, where an ancestor 
empowered an agent and died before 
entry was made, and the agent enters 
in the name of the ancestor, the heir 
may maintain ejectment). ° 

a Watson v. Prestwood, 79 Ala. 
416. : 

94. Headley v. Coffman, 38 Nebr. 
68, 56 NW 701; Morton v. Green, 2 
aos 441 [aff 21 Wall. 660, 22 L. ed. 


Seward v. Hicks, 1 Harr. & M. 
(Ma.) 22. 

[a] In California a certificate of 
location of school or lieu land, under 
the act of April 27, 18638, will not 
support ejectment. True v. Thomp- 
son, 42 Cal. 293. 

96. Cabanne v. Lindell, 12 Mo. 184. 


97. Smay v. Smith, 1 Penr. & W. 
(Pa:)) 2. 
98. Copley v. Riddle, 6 F. Cas. No. 


3,214, 2 Wash. 354; Dubois v. New- 
man, 7 F.. Cas. No. 4,108, 4 Wash. C. C. 
74; Penn v. Klyne, 19 EF. Cas. No. 
10-935, 4 Dall. v40 28 PetC, C. 497, cL 
Wash. C. C. 207. 

{a] Warrant holder must show 


ally made. Dubois v. Newman, 7 F. 
Cas. No. 4,108, 4 Wash. C. C. 74. 

99. Winter v. Jones, 10 Ga. 190, 54 
AmD 379. 

[a] Only an equitable interest is 
given by warrant and survey, but 
this interest can be divested only by 
conveyance or adverse possession. 
The mere possession of the warrant 
by a third party gives no title to 
ont Washabaugh v. Entriken, 34 

a. 
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cannot after entry canceled maintain ejectment;** 
nor can recovery be had upon a certificate of sur- 
vey without a patent.®® 
ejectment may be sustained upon a notice of lo- 
cation, and a location on the plat: of survey,*® or 
upon a warrant without a survey;? and it may be 
supported upon a warrant and survey in both the 
federal °8 and state courts °® when coupled with pay- 
ment,! but the rule is otherwise where there has 
been no payment;? and it has been held that the 
owner of a survey has not a legal estate which will 
support the action.® . 

[§ 39] 8. Title from Common Source—a. Gen- 
eral Rule. Since neither party in an action of eject- 
ment can deny the title under which he claims,* it 
follows as a general rule that, where both parties 
assert title from a common grantor, plaintiff is 
not required to go back of the common source, but 
it is sufficient if he shows a better title than de- 


It has also been held that 


that souree.6 This application of 


17,768, Pet. GC. C. 429; Winter v. 
Jones, 10 Ga. 190, 54 AmD 3879. 

2. Penn v. Klyne, 19 F. Cas. No. 
10,935, 4 Dall. 402, Pet. C. C, 497, 1 
Wash. C. C. 207; Vanhorn v. Chest- 
nut, 28 F. Cas. No. 16,856, 2 Wash. 
CACw160 


Se. Dresback v. McArthur, 7 Oh. 
6 | 


4. See cases infra note 5. 


5. U. §.—Robertson v. Pickrell, 
109 U. S. 608, 3 SCt 407, 27 L. ed. 
1049; Union Consol. Silver Min. Co. 


v. Taylor, 100 U.S. 37, 25 L. ed. 541; 
Gaines v. New Orleans, 6 Wall. 642, 
18 L. ed. 950; Clinchfield Coal Corp. 
v. Steinman, 223 Fed. 743, 139 CCA 
273; Pineland Club v. Robert, 213 
Fed. 545, 130 CCA 125; Fenn v. 
Louisell, 160 Fed. 458, 87 CCA 670 
{certiorari den 214 U. S. 517, 29 SCt 
699, 53 L. ed. 1064]; Brosnan v. White, 
136 Fed. 74, 68 CCA 642: Mickey v. 
Bee 17 F, Cas. No. 9,530, 5 Sawy. 


Ala.—Davis v. Brandon, 75 S 908; 
Perolio v. Doe, 197 Ala. 560, 73 S 197; 
Leech y. Karthaus, 141 Ala. 509, 37 
S 696; Florence Bldg., etc., Assoc. v. 
Schall, 107 Ala. 531, 18 S 108; Matkin 
v. Marx, 96 Ala. 501, 11 S 633; Bishop 
v. Truett, 85 Ala. 376, 5 S 154; Pend- 
ley v. Madison, 838 Ala. 484, 3 S 618; 
Gantt v. Doe, 27 Ala. 582; Pollard v. 
Cocke, 19 Ala, 188. 

Ark,—Griesler v. 44 
Ark. 517. 

Cal.—Rego v. Van Pelt, 65 Cal. 254, 
3 P 867; Spect v. Gregg, 51 Cal. 198; 
Whitman vy. Steiger, 46 Cal. 256; Ir- 
win v. Towne, 42 Cal. 326; Bllis v. 


McKennon, 


Jeans, 7 Cal. 409. 
D. C.—Robinson vy. Hillman, 36 
App. 576; Bursey v. Lyon, 32 App. 


231; Chesapeake Beach R. Co, v. 
Washington, etc., R. Co., 23 App. 587 
[aff 199 U. S. 247, 26 SCt 25, 50 L. ed. 
175]; Reid v. Anderson, 13 App. 30; 
Beale v. Brown, 17 D. C. 574; Ander- 
son v. Smith, 13 D. C. 275. 

Fla.—Doyle v. Wade, 23 Fla. 90, 1 
S 516, 11 AmSR 334. 

Ga.—Walker v. Steffes, 139 Ga. 520, 
77 SE 580; Gable v. Gable, 180 Ga. 
689, 61 SE 595; Deen v. Williams, 128 
Ga. 265, 57 SE 427; Brinkley v. Bell, 
126 Ga. 480, 55 SH 187; Hamilton v. 
Rogers, 126 Ga. 27, 54 SE 926; Bla- 
lock v. Newhill, 78 Ga. 245, 1 SE 383; 
Scott vy. Singer, 54 Ga. 689; High- 
tower v. Williams, 38 Ga. 597; Miller 
v.)Surls; 19 Gaz 331, °65,.AmD 592: 
Wood v. McGuire, 17 Ga. 303. 

Hawaii.—McCandless v. Honolulu 
Plantation Co., 19 Hawaii 239. 

Ill.— Ladd vy. Ladd, 256 Ill. 183, 99 
NE 916; Worley vy. Crawford, 252 Ill. 
378, 96 NE 821; Pollock v. Maison, 
41 Ill. 516; Holbrook y. Brenner, 31 
Ill. 501; McClure vy. Engelhardt, 17 
Ill. 47; Doe v. Johnson, 8 Ill. 522. 

Ind.—McWhorter v. Heltzel, 124 
Ind. 129, 24 NE 748; Nitche v. Earle, 
117 Ind. 270, 19 NE 749; Boyce ‘v. 


1. Willink v. Miles, 30 F*. Cas. No. ! Graham, 91 Ind, 420; Wilson v. Peelie, 


1062. [19 C. J.] 


the principie of estoppel is limited to inconsistent 
positions in the same suit, and does not extend to 
different suits, unless the second suit grows out of 


a Judgment in the first.® 


[§ 40] b. Applications of Rule. 
rule extends to heirs and privies of parties where 
78 Ind. 384; Pierson v. Doe, 2 Ind.| Murphy v. Barnett, 
123. 


Ind. T.—Wilhite v. Coombs, 5 Ind. 
T-354, 82, SW 772. 

Jowa.—Morrison v. Wilkerson, 27 
Iowa 374; Conger v. Converse, 9 Iowa 
554. 

Ky.—Majestic Collieries Co. v. Al- 
len, 176 Ky. 249, 195 SW 408, 197 SW 
670; Cryer v. McGuire, 148 Ky. 100, 
146 SW 402, AnnCas1913E 485; Mar- 
tin v. Bently, 124 SW 873; Watkins 
v. Northern Coal, etc., Co., 119 SW 
225; Gaulbaugh v. Rouse, 104 SW 959, 
31 KyL 1195; Tarvin v. Walker’s 
Creek Coal, ete., Co., 80 SW 504, 25 
KyL 2246; McGuire v. Whitt, 80 SW 
474, 25 KyL 2275; Davis v. Clinton, 
79 SW 259, 25 KyL 2021; Barnett v. 
Mimick, 17 SW 3324, 13 KyL 503; Luen 
Vv. Wilson, 85° Ky. 503, 3 SW 911, 9 
KyL 83; McClain y. Gregg, 2 A. K. 
Marsh. 454; Gay v. Moffitt, 2. Bibb 
506, 5 AmD "633; Alsop v. Weir, 7 Kyl 
‘365; Hogg v. Thurman, 5 Ky. Op. 555. 

Lia.—Clemens v. Meyer, 44 La. Ann. 
390, 10 S 797; Girault v. Zuntz, 15 La. 
Ann. 684; Cotton v. Stacker, 5 La. 
Ann. 677; Bedford y. Urquhart, 8 La. 
234, 38 AmD 1387. 

Md.—Jay v. Michael, 82 Md. 1, 33 
A 322; Ahern y. White, 39 Md. 409; 
Elwood y. Lannon, 27 Md. 200. 


Mich.—Killackey v. Killackey, 156 
Mich. 127, 120 NW 680; Drake v. 
Happ, 92 Mich. 580, 52 NW 1023; 


Eames v. McGregor, 43 Mich. 313, 5 
NW 408: Cronin v. Gore, 38 Mich. 
381; Johnstone vy. Scott, 11 Mich. 232. 
Minn.—Thompson v. Ellenz, 58 
Minn. 301, 59 NW 1023; Horning v. 
Sweet, 27 Minn. 277, 6 NW 782. 
Miss.-—Richards v. Lee, 91 Miss. 
657, 45 S 570; Gillum y. Case, 67 Miss. 
588, 7 S 551; McCready v. Lansdale, 
58 Miss. 877; Morgan v. Hazelhurst 
Lodge, 53 Miss. 665; Griffin v. Shef- 
field, 38 Miss. 359, 77 AmD 646; Smith 
v. Doe, 26 Miss. 291. 
Mo.—McQuitty v. Steckdaub, 190 
SW 590; Akins v. Adams, 256 Mo, 2, 
164 SW 603; Gordon vy. Million, 248 
Mo. 155, 154->SW 99; Feller v. Lee, 
225 Mo. 319, 124 SW 1129; Sloan vy. 
Chitwood, 217 Mo, 462, 116 SW 1086; 
. Sell v. McAnaw, 138 Mo. 267, 39 SW 
779; Finch v. Ullmann, 105 Mo. 255, 
16 SW 863, 24 AmSR 383; Ebersole v. 
Rankin, 102 Mo. 488, 15 SW 422; 
Smith v. Lindsey, 89 Mo. 76, 1 SW 
88; Charles v. Patch, 87 Mo. 450; Mil- 
ler v. Hardin, 64 Mo. 545; Butcher v. 
Rogers, 60 Mo. 138; Holland yv. Adair, 
55 Mo. 40; Union Bank y. Manard, 51 


Mo. 548; Fugate v. Pierce, 49 Mo. 
441; Fellows v. Wise, 49 Mo. 350; 
Brown v. Brown, 45 Mo. 412; Mer- 


chant’s Bank v. Harrison, 39 Mo. 433, 
93 AmD 285; Chouquette v. Barada, 
33 Mo. 249; St. Louis v. Wiggins 
Werry Co., 15 Mo. A, 227 [aff 88 Mo. 
615, 4 LRA 425]. 

Nebr.—McCarthy v. Birmingham, 
89 NW 1003; Carson v. Dundas, 39 
Nebr. 503, 58 NW 141; Barton v. 
Brickson, 14 Nebr. 164, 15 NW 206. 

N. J.—Ridgefield Park v. New York, 
ete, me Co., 89-A W838) U4 felt Cy cir 

IN: Ya. Ip, 
Jackson y. Hinman, 10 Johns. 292. 

N. C.—Waldo y. Wilson, 173 N. C. 
689, 92 SE 692: Moore v. Johnson, 162 
N. C. 266, 78 SH 158; McCaskill v. 
Walker, 147 N. CG. 195, 61 SE 46; Alex- 
ander v. Gibbon, 118 N. C. 796, 24 SE 
748, 54 AmSR IB: Ferebee v. Hinton, 
102 N. C. 99, 8 SE 922; Christenburg 
v. King, 85 N. C. 229; Whissenhunt v. 
Jones, 78 N. C, 261; Brown v. Smith, 
53 N. C. 331; Feimster v. McRorie, 46 
N. C. 547; Johnson v. Watts, 46 N. C. 
228; Gilliam vy. Bird, 30 N. C. 280, 49 
AmD 379; Love vy. Gates, 20 N. C. 
498: Ives v. Sawyer, 20 N. C 179; 


EJECTMENT 


“they, if living, would have been estopped.” 
includes cases where plaintiff makes affidavit that 
both parties claim through a common source *® unless 


[§§ 39-40 


It also 


defendant denies that he claims title under such 


The general 


GUN Cy 251. 

Oh.—Heller v. Hawley, 28 Oh. 
Ct. 678. 

Or.—Dolph v. Barney, 5 Or. 191.: 

Pa.—Clough v. Welsh, 229 Pa. 386, 
138 Aeel 000 Clark. vi Trindle, 52 Pa. 
492; Turner v. Reynolds, 23 Pa. IES 
Patton v. Goldsborough, 9 Serg. & R. 
47; Riddle v. Murphy, 7 Serge. & R. 
230; McConologue y, Satowizch, 21 
Pa, Dist.*845- Watson v. Hue, 9-ra. 
Dist. 519; Thompson y./ Graham, 9 
Phila. 53. 

S. C.—Bethea v. Allen, 95 S. C. 479, 
79 SE 639; Mitchell v. Cleveland, 76 
S. C. 432, 57 SE 33 (nonsuit improper 
where there 
parties claim from common source); 
Kilgore v. Kirkland, 69 S. C. 78, 48 
SE 44; Levi v. Gardner, 53 S. C. 24, 
30 SE 617; Cave v. Anderson, 50 S. C. 
292,27. SE 693; Johnson vy. Cobb, 29 
S2.Cr.372; SE 601; Rhett v. Jenkins, 
25 S.C. 45 3; Izlar v. Haitley, 24 S.C. 
382; Smythe Vv. Lolbert, vce pees loos 
Pyles v. Reeve, 38 S. C. L. 555. 

S. D—Horswill v. Farnham, 16 S. 
D. 414, 92 NW 1082 

Tenn.—Wilson v. ‘Wilson, 137 Tenn. 
590, 195 SW 173; Rucker v. Hyde, 118 
Tenn. 358, 106 SW 7389; Swainson v. 
Scott, 111 Tenn. 140, 76 SW 909; Car- 
ver v. Maxwell, 110 Tenn. 75, 71 SW 
752; Hyder v. Butler, 103 Tenn. 289, 
52 SW 876; Moss v. Union Bank, 7 
Baxt. 216; Kerbough v. Vance, 6 Baxt. 
110; Wortham y. Cherry, 3 Head 468; 
Royston v. Wear, 3 Head 8; Smith v. 
Turner, (Ch. A.) 48 SW 396; Bleidorn 


Cir. 


v. Oakdale Iron, ete., Co., (Ch. A.) 
43 SW 360. 

Tex.—Paschal v. Acklin, 27 Tex. 
Lise 


Vt.—Ames vy. Beckley, 48 Vt. 395; 
Brooks v. Chaplain,: 3 Vt. 281, 23 


AmD 209; Bush vy. Whitney, 1 D. 
Chipm. 369; Brown ‘v. Bean, 1 D. 
Chipm, 176. 


Va.— Virginia Coal, etc., Co. v. Ison, 
114 Va. 144, 75 SE 782; Johnson v. 
McCoy, 112 Va. 580, 72 SH 123; Cas- 
selman v. Bialas, 112 Va. 57, 70 SE 
479; Marbach vy. Holmes, 105 Va. 178, 
52 SE 828; Chesterman v, Bolling, 102 
Va. 471, 46 SE 470; Bolling yv. Teel, 
76 Va. 487. 

W. Va.—James v. Hutchinson, 73 
W..Va. 488, 80 SE 768; Winding Gulf 


Cofliery Co. v. Campbell, 72 W. Va. 
449, 78 SH 384; Carrell v. Mitchell, 
37% W. Va. 130, 16 SH 453: low iv. 


Settle, 32 W. Va. 600, 9 SE 922; Laid- 
ley v. Central Land Co., 30 W. Va. 
505, 4 SE 705. 

Wis.—McAvoy v. Franklin, 146 
390, 131 NW 8233 DuPont v. 
Davis, 30 Wis. 170; Orton v. Noonan, 
19 Wis. 350; Sexton v. Rhames, 13 
Wis. 99. 
ae .—Hecht v. Boughton, 2 Wyo. 

Ont.—Brandon v. Cawthorne, 19 U. 
CQ, B.2368:; 

[a] Reason for rule.—‘“This rule 
of estoppel, ,based upon a common 
source, is not simply an arbitrary fic- 
tion of the law. It is based on sound 
reasoning and logical deductions. If 
two parties claim title from A., it 
must be conceded by them that A. 
had the title, or they would not claim 
under him. This being So, it is not 
necessary to consume time in proving 
what is admitted to be true—that A. 
had the title. Then A. is made the 
starting point, and it is only left to 
determine who has A’s title or the 
title derived from A.” Alexander v. 
Gibbon, 118 N. C. 796, 799, 24 SE 748, 
54 AmSR-~-757. 

{b] Rule applied —(1) Plaintiff 
could not deny that state land was 
open to entry and that entry was 
legal, where he based his grant upon 


is evidence that both 


souree, or claims title under some other source.® It 
also extends to cases where defendant admits in his 


same entry as defendant’s grant was 
eta upon. Waldo vy. Wilson, 173 

C. 689, 92 SH 692. (2) Plaintiff is 
we required to prove title further 
back than that of a mortgagor under 
which both parties claimed, although 
defendants sought to prove a subse- 
quent title by adverse possession of 
the mortgagor after foreclosure. 
Cryer v. McGuire, 148 Ky. 100, 146 
SW 402. (8) Where a plaintiff in 
ejectment claimed under a mortgage 
and defendant did not rest his case 
upon the defect in plaintiff’s title, 
but introduced his own title derived 
from a Ssheriff’s sale under a judg- 
ment against the mortgagor, it was 
the duty of the court simply to deter- 
mine which was the better title, that 
under the judgment, or that under 
the mortgage, both being derived 
from the same party. Ahern v. 
White, 39 Md. 409. (4) Plaintiff need 
only prove that the title under which 
his adversary claims has, with refer- 
ence to the original grantor, an inter- 
mediate common source with his own. 
Anderson v. Reid, 10 App. (D. C.) 
4 


[ec] Where a corporation is the 
common source of title plaintiff need 
not show that the corporation was 
lawfully organized. Ryan v. Martin, 
O1 Ne Cr 464) 

{d] A nonsuit is properly refused 
where there is some evidence that 
the parties claim from a common 
source. Mitchell vy. Cleveland, 76 S. 
Cee 2b Sb soe 

[e] Under the New York statute 
providing that an action for the re- 
covery of real estate may be main- 
tained by a grantee in the name of 
the grantor, where the conveyance 
under which he claims is void, be- 
cause the property conveyed was held 
adversely to the grantor, a convey- 
ance of plaintiff's grantor to defend- 
ant after action brought was effec- 
tive against the earlier deed. Sheri- 
dan v. Cardwell, 145 App. Div. 609, 
130 NYS 638 [aff rearg 141 App. Div. 
854, 126.NYS 781]. 

{f] Instructions.—That the mesne 
grantor of plaintiff had a legal title 
from the common grantor cannot be 
assumed in instruction. Atkinson v. 
Smith, (Va.) 24 SE 901. 

{g] Where there is no proof of 
common source nor of possession, 
plaintiff must deraign title from the 
government. Krause v. Nolte, 217 
Ill. 298, 75 NE 362, 3 AnnCas 1061; 
Slauson v. Goodrich Transp. Co., 99 
Wis. 20, 74 NW 574, 40 LRA 825. 

6 Comstock v. Eastwood, 108 Mo. 
41, 18 SW 39. 


7. Royston v. Wear, 3 Head 
(Tenn.) 8. 
8. Brown vy. Schintz, 203 Ill. 136, 


67 NE 767. 

9. Burns v. Edwards, 163 Ill. 494, 
45 NE 113; Lake Erie, ete., EC Oumnvs 
Whitman, 155 Ill. 514, 40 NE 1014, 46 
AmSR 355, 28 LRA 612; Chicago, etc., 
Ree ©O; WVieetlardts io Sill, al 0s Nes 
910; Cairo, ete., R. Co. v. Parrott, 92 
ee 494; Hartshorn v. Dawson, 79 Ill. 

fa] The oath is sufficient to re- 
quire denial of defendant where 
plaintiff swears that he claims title 
from a certain person and that, as 
he understood it, defendant claimed 
title from the same source. Lake 
Erie, etc., R. Co. v. Whitman, 155 Ill. 
514, 40 NE 1014, 46 AmSR 3855, 28 
LRA 612. 

{b] Defendant’s denial of title 
through a common source need not 
be made by affidavit, but may be 
shown by his testimony at the trial. 
Chicago, etc., R. Co. v. Hardt, 138 Ill. 
120, 27 NE 910. 


for later cases,developments and chauges in the law see cumulative Annotations, same title, page and note number, 
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§§ 40-41] 


answer that he claims through a certain grantor;’° 
or where defendant is the common source;** or 
where the title is derived only from the adverse 
party;?2 or where both parties claim by deseent 
as well as by deed;!* or where plaintiffs claim by 
deed through heirs of decedent and defendants 
through deed from the widow;1* or where the re- 
niainderman and the life tenant both derive title 
from the same source;!®° or where both parties claim 
under the same act;!° or where the deeds under 
which defendant claims reserve plaintiff’s land and 
recognize his title;17 or where defendant has a con- 
veyance from the common grantor who was in pos- 
session at the time of conveyance;!8 or where plain- 
tiff fails to connect himself with an outstanding 
title, and defendant claiming under the same lessor 
is estopped from setting up an outstanding title,?® 
or where both parties claim under the same patent, 
but defendant’s title is that of quasi tenant to 
plaintiff ;2° or where defendant holds as tenant un- 
der the judgment debtor, plaintiff’s title being under 
a sheriff’s deed;*! or where both parties claim under 
a sheriff’s sale and plaintiff establishes the judg- 
ment debtor’s title in himself;?? or where both 
parties claim under a sale of ‘unseated land for 
taxes ;?* or where both parties derive title under the 
United States town-site law;4 and the rule also 
applies where, in ejectment for dower, defendant has 
entered into possession under a conveyance from a 
grantee of the husband.?° A conveyance from a’ 


10. McDonald v. Hannah, 59 Fed. 
977, 8 CCA 426 [rev 51 Fed. "G31; Ste- 


venson y. Black, 168 Mo. 549, 68 SW | conveyance. 
909; Du Pont v. Davis, 30 Wis. ns 321.639 S227. 
Brandon yv. Cawthorne, 19 U. C. Q. [el] 
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the common source of title acquired 21. 
title to the entire tract by a single] Y.) 182. 
Butt v. Mastin, 148 Ala, 22. 


Plaintiff does not waive his 


[19 C.J.] 1063 


common ancestor will also be binding, although there 
is some fraud alleged, but not proved,°* or where 
plaintiff is not shown to be a party to the fraud.** 
If all the title is traced into a common source, 
through a direct deed from such source and a deed 
from him through another, it is immaterial whether 
the latter deed be void or not.?§ 

[§ 41] ¢. Limitations, Qualifications and Ex- 
ceptions to Rule—(1) In General, The general rule 
does not apply, where there is no outstanding title 
superior to that of him who is the common sourc¢e;”° 
nor does it apply where the grantor’s deed does not 
purport to convey the entire title or leaves it un- 
certain what interest was conveyed; or where 
both parties claim under the same patent, and the 
title of neither is connected therewith;*! or where 
by plaintiff’s showing he has not the legal title by 
reason of an encumbrance;*? or where plaintiff’s 
chain of title from the common souree is defective ;** 
or where defendant’s deed from the common evantor 
is void,** although it has been held that, where de- 
fendant’s deed -was not delivered, he cannot show 
that the alleged common grantor conveyed the land 
to another before.he conveyed either to him or to 
plaintiff.s° So the general rule does not apply where 
a quitclaim deed stands alone as the common source 
of title, as such deed does not show that the grantee 
had no prior title,°* or where the real dispute is as 
to the location of a,boundary between two distinct 
tracts, one of which the common grantor derived 


Jackson v. Jones, 9 Cow. (N. 
Huntington y. Pritchard, 19 


Miss. 327 (holding also that plaintiff 
need not in such case prove the na- 


368. s right in such case by attempting to|/ture or quality of such debtor’s 
{a] Yhus (1) where the parties in | prove title in the common source, as | title). 
ejectment agreed that a certain} such matter is immaterial. McDon- 23. Warren v. Williford, 148 N. C. 


grantor was the “common source” of 


ald v. Hannah, 59 Fed. 977, 8 


474, 62 SE 697; Stewart v. Shoenfelt, 


title, and plaintiff traced title there- 
from to himself, while defendant 
showed merely possession for more 
than ten years, plaintiff was entitled 
to judgment, as the admission justi- 
fied the conclusion that defendant 
was in possession in subordination to 
the title admitted. Stevenson v. 
Black, 168 Mo. 549, 68 SW 909. (2) 
Where the answer of defendant set 

up a title to the premises under dis- 
pute, founded upon a deed subsequent 
in date to plaintiff's conveyance and 
from the same grantor, and also 
claimed title by adverse possession 
for the period limited by the statute, 
he thereby admitted the title of 
plaintiff’s grantor, and it was suffi- 
cient for plaintiff to prove that he 
had succeeded to the grantor’s rights, 
without introducing proof_of the 
grantor’s title. Du Pont v. Davis, 30 
Wis. 170. 

[b] Where defendant claims 
through purchase at a sheriff’s sale 
under a judgment against plaintiff, 
he thereby admits the validity of 
plaintiff’s title up to the date of the 
sale and concedes a prima facie case 
to plaintiff. Brown v. Brown, 45 Mo. 
412. 

[ec] Where both parties claim un- 
der deeds which state a certain plot 
to be recorded, it must be taken as 
an admission as between the parties 
of the existence of the plat and of its 
record, if recording is necessary. 
Johnstone v. Scott, 11 Mich. 232. 

[d] A defendant claiming title to 
only a part of the land through a 
common source does not aimit that 
the grantor had a title to the other 
part of the land, although he had a 
deed purporting to convey to him all 
of it, and a common source of title in 
a suit to recover land is not estab- 
lished by showing that defendant 
claims title to a part of a section of 
which the land in controversy is a 
part, but distinct from the latter 
part, although the grantor set up as 


CCA 
426 [rev 51 Fed. 73]. 

11. Byers v. Boda bauen 17 Iowa 
53; Den v. Minans, 14 N. J. L. 1. 

[a] Defendant who sora” to the 
lessor of plaintiff cannot show title 
out of himself at the time of pee 
ge deed. Den v. Winans, 14 N. J. 


[b] ‘Title derived by plaintiff from 
defendant estops the latter from set- 
ting up an outstanding title in a 
third party, both holding under a 
common source. Mathews v. Le- 
compte, 24 Mo. 545 

12. Coleman v. McCormick, 37 
Minn. 179, 33 NW 556. 


13. Myrick v. Wells, 52 Miss. 149; 
pcnaen v. Streeter, 5 Cow. (N. Y.) 


fal Where one takes by descent 
as coheir and tenant in common, he 
cannot show in ejectment by his co- 
heir that his puceaton had no title. 
zoo neen v. Streeter, 5 Cow. (N. Y.) 


14. Pak v. McAnaw, 138 Mo. 267, 
39 SW 779 

15. Smith v. Bradley, 11 SW 370, 
10 KyL 1029. 

16. Monette’s Sucec., 26 La. Ann. 
A ae neither can contest its valid- 

vy). 

17. Greenwich Second M. _  E. 
Church v. Humphrey, a N. Y. 137, 
36 NE 812 faff 21 NYS 89}. 

18. Van den Brooks vy. Correon, 48 
Mich. 283, 12 NW 206. 

19. Seabury v. Doe, 22 Ala. 207, 58 
AmD 254. 

{a] The validity of an alleged out. 
standing title was immaterial where 
defendant neither connected himself 
with such outstanding title in a third 
person nor traced it to any person at 
a time subsequent to the conveyance 
to the common source of title. Fenn 
v. Louisell, 160 Fed. 458, 87 CCA 670 
hoeneetar den 214 U.S. 517,.29 SCt 

699, 53 L. ed. 1064]. 

20. pee v. Slack, 6 J. J. Marsh. 
(Ky.) 4 


13 Serg. & R. (Pa.) 360. 

24. “McCaskill v. Walker, 147 N. Cc. 
195, 61 SE 46; Tucker v. Whittlesey, 
74 Wis. 74, 41 NW 535, 42 NW 101. 

25. Bowne Vv. Potter, 17 Wend. 
(N. Y.) 164. 

26. Beasley v. Rowley, (Tenn. Ch. 
A.) 52 SW 322. 

27. Barnett v. Mimick, 17 SW 334, 
13 KyL 503. 

28. Prescott v. Jones, 29 Ga. 58. 

29. New maeiand Morte. Security 
cent v. Clayton, 119 Ala. 361, 24 S$ 

[a] Where evidence of title‘ is 
forced out of the claimant and is not 
before the court with his consent, 
and it does not appear that the title 
was derived solely from the source 
so evidenced or that other and bétter 
title will not be relied on, the rule 
does not apply. McConnell  v. 
Rhodes, 14 Ga. 313. . 
bree Campau v. Campau, 37 Mich. 

fa] A common source of title is 
not established by showing that de- 
fendant claims title to a part of a 
section of which the land in contro- 
versy is a part, but distinct from the 
latter part, although the grantor set 
up as the common source of title ac- 
auired title to the entire tract by a 
single conveyance. Butt v. Mastin, 
143 Ala. 321, 39 S 217. 

Si. Ratcliff v.  Bellfonte TIron 
Works Co., 87 Ky. 559, 10 SW 365, 10 
KyL 643 (the question thereby be- 
coming one of superior possessory 
right). 

32. Smith v. Doe, 26 Miss. 291. 

33. Christenbure v. King, 85 N. C. 
229; Lyons vy. Holmes, 19 S, C. 406; 
Castleman v. Phillipsburg Land Co., 
1 Tenn. Ch. A. 9. 

34, McDougald v. McLean, 60 N. C. 


35. Thomas v. Kelly, 46 N. C.. 37h. 
86. North Chillicothe v. Burr, 185 
Tli. 322, 57 NE 32: Henry v. Reichert, 


122 Hun CN. Y.) 394, 
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from one source and conveyed to plaintiff, and the 
other of which he derived from another source and 
conveyed to defendant.?7 An exception has also 
been made where defendant can show that plain- 
tiff’s ancestor claimed under a different title than 
that set forth by plaintiff.28 And since in ejectment 
an equitable title cannot prevail against the legal 
title,®® although both parties claim from a common 
souree,*® plaintiff cannot show common source of 
title saving him from proving title beyond such 
source by evidence that defendant claims under a 
parol sale from the alleged common source to his 
vendor.*! 

' [§ 42] (2) Superior Title—(a) In General. 
Since the rule which renders it unnecessary for a 
plaintiff to deraign title beyond the common source 
is one of convenience,*? it does not deprive a de- 
fendant of the right to show that he has a superior 
title through the common source,** or otherwise.** 
Neither party is precluded from showing that he 
has acquired another and better title from some 
other person.*® Nor does the rule preclude defend- 
ant from showing that plaintiff has parted with his 
title.4® Defendant may justify his possession by 


37. Jennings v. Marston, 121 Va. 46. 
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Moss y. Union Bank, 7 Baxt. 
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showing that he holds under another deed, thereby 
destroying the proof of title from a common 
souree.*7 But a defendant cannot defeat the ac- 
tion by showing title in a third person independent 
of the common source without connecting himself 
with such independent title.48 Nor may a defendant 
defeat the rule of common source by disclaiming 
title under it and setting up an outstanding title 
with which he is not connected.*° 

[§ 43] (b) Limitation of Inquiry. Where both 
parties claim under a common source, the inquiry 
is limited to which has the elder and better title,°° 
and the elder or better title will prevail,°+ except 
that a subsequent purchaser in good faith for value 
will be protected against a prior conveyance.®? The 
mere naked possession without color of title for a 
short time prior to acquiring a claim under the com- 
mon title does not prevent the application of the 
rule.5$ ‘ 

[§ 44] D. Right of Plaintiff to Possession. 
While the general rule in ejectment is that the legal 
title must prevail,°* yet ejectment depends on the 
right of possession when the action is ecommenced,*® 
and it is essential to recovery that plaintiff have 


plaintiff relied on a deed which had 


“79, 92 SE 821 (where it was said that 
the terms “common grantor’ and 
“common source” are not necessarily 
synonymous, and the inconsistency 
of permitting a defendant to claim 
both under and against the same title 
does not arise under these circum- 


stances). 

38. Miller v. Wilson, 2 Yeates 
(Pa.) 294. 

39. See supra § 36. 


40. Levi v. Gardner, 53 S. C. 24, 
30 SE 617 (holding that, where de- 
fendant in possession deraigned title 
under a sheriff's sale, on an execu- 
tion as against the common grantor 
but no sheriff's deed had been ex- 
ecuted, he could not set up such equi- 
table title as against a legal title in 
plai:tiff traced from the common 
source). é 

41. Hurley v. Charles, 110 Va. 27, 
65 SE 468. 

42. Newlin v. Osborne, 47 N. C. 
163; Burns v. Goff, 79 Tex. 236, 14 
SW 1009. 

43. Hoyle v. Mann. 144 Ala. 516, 
41 S 885; Burns v. Goff, 79 Tex. 236, 
14 SW 1009; Shea v. Burchell, 27 N. 
S, 235. 

[a] As against written title de- 
fendant’s possession will be superior 
when for twenty years coupled with 


title from a common source. Shea v, 
Burchell, 27 N. S. 235. 
44. Davis v. Davis, 157 Ky. 530, 


163 SW 468; Burns v. Goff, 79 Tex. 
236, 14 SW 1009. 

{a] In  ejectment for dower 
against a purchaser in possession 
under a conveyance from the grantee 
of the husband, defendant is not con- 
eluded from affirmatively showing 
that the husband had no title in the 
premises, and that he had subse- 
quently obtained by purchase a true 
and paramount title. Sparrow v. 
Kingman, 1 N.:. Y. 242 [overr Bowne 
v. Potter, 17 Wend. (N. Y.) 164]. 

45. Wade v. Thompson, 52 Miss. 
367: Johnson v. Watts, 46 N. C. 228; 
Copeland v. Sauls, 46 N. C. 70. 

{a] Buying in outstanding title.— 
Hither party may improve his title, 
as against the other, by buying in an 
outstanding title paramount to that 
of the prior owner; but it will not 
benefit him unless it is a subsisting 
and available title. If, however, one 
enters under another’s title he can- 
not procure from another source an 
adverse and better title and set it up 
jn opposition to that under which he 
obtained possession and to the preju- 
dice of his vendor, Wade v. Thomp- 
son, 52 Miss. 367. 


(Tenn.) 216. 

47, Davis v. Davis, 157 Ky. 530, 
163 SW 468; Hughes v. Wilkinson, 28 
Miss. 600. i 

48. Clinchfield Coal Corp. v. Stein- 
man, 223 Wed. 743, 189 CCA 273. 

[a] Before defendant can im- 
peach a common source he must es- 
tablish that he has acquired a su- 
perior title. Sell v. McAnaw, 138 Mo. 
267, 39 SW 779. 

49. Burns v. Goff, 79 Tex. 236, 14 
SW 1009; Dycus v. Hart, 2 Tex. Civ. 
A. 354, 21 SW 299. 

50. Hawaii. Carter v. Kaikaina- 
haole, 17 Hawaii 528. 

Ill.— North Chillicothe v. Burr, 185 
Ill. 322, 57 NE 32. 

Ky.—Sayler v. Johnson, 107 SW 
210, 32 KyL 709. 

Leneisen— Wage vy. Thompson, 52 Miss. 

N. C.—Bonds vy. Smith, 106 N. C. 
553, 11 SE 322. 

Wks reba he v. Nichols, 51 Pa. Super. 

51. U. S.—Clinchfield Coal Corp. v. 
Steinman, 223 Fed. 743, 139 CCA 273. 

Cal.—Littlefield v. Nichols, 42 Cal. 
372; Touchard v. Crow, 20 Cal. 150, 81 
AmD 108. 

Ga.—Hamilton vy. Rogers, 126 Ga. 
27, 54 SE 926. 

Ind. T.—-Reynolds v. Clowdus, 4 
Ind. T. 679, 76 SW 277. 

Ky.—Hellard vy. Nance, 114 SW 277. 

La.—Railsback vy. Leonard, 118 La. 
916, 48 S 548; Weil v. Zodiag, 34 La. 
Ann, 982. 

Mich.—Drake vy. Happ, 92 Mich. 580, 
52 NW 1023. : 

Miss. — Slack v. Swain, 8 S 
545; Griffin v. Sheffield, 38 Miss. 359, 
77 AmD 646. 

Mo.—Simpson v. Kilpatrick, 148 
Mo. 507, 50 SW 485; Cunningham v. 
Snow, 82 Mo. 587. 

N. Y.—Risley v. Rice, 40 Hun 585; 
Yaa 


v. Livingston, 11 Johns. 36. 
C.—Person v. Roberts, 159 N. C. 
168, 74 SE 322; Bryan v. Hodges, 151 
N. C. 413, 66 SE 345; Christenbury v. 
King, 85 N. C. 229; Gilliam v. Bird, 
30 N. C. 280, 49 AmD 3879. 

Okl1.—Young vy. Chapman, 37 OKI. 
19,.130 P 289. 

S. C.—Carr v. Mouzon, 86 S. C. 461, 
68 SE 661. 

S. D.—Bliss v. Tidrick, 25 S. D. 533, 
127 NW 852, 32 LRANS 854, AnnCas 
1912C 671. 

Tenn.—Nolen v. Wilson. 5 Sneed 332. 

Wis.—Schwallback vy. Chicago, ete., 


R. Co., 69 Wis. 292, 34 NW 128, 2 
AmSR 740. 
{a] Illustrations. — (1) Where 


by judgment of a court of competent 
jurisdiction been set aside, and de- 
fendant’s claim rested upon a deed 
which is unassailed, a judgment for 
defendant was. proper. Slone v. 
Kelly, 148 Ky. 185, 186 SW 1388. (2) 
A security deed under which defend- 
ant claimed from the common grantor 
which was senior in point of execu- 
tion, as well as of record, to that 
under which plaintiff claimed would 
defeat recovery by plaintiff until the 
debt secured by such deed was paid. 
Hamilton v. Rogers, 126 Ga. 27, 54 
SE 926. (38) The first conveyance, 
although only a lease if unexpired, 
will entitle defendant to a judgment 
against plaintiff claiming under a 
deed where both parties claim title 
from a common source. Young v. 
Chapman, 87 Okl. 19, 130 P 289, 

[b] Older title of plaintiff, coupled 
with due registration and the com- 
mon source, entitles him to recover, 
unless defendant, not being under 
estoppel, shows another and differ- 
ent title. Anderson vy. Reid, 10 App. 
(D. C.) 426. 

[ec] A senior patent prevails. 
Simpson v. Kilpatrick, 148 Mo. 507, 


‘50 SW 4385; Cunningham y. Snow, 82 


Mo. 587. 

[ad] Where both parties claim un- 
der liens upon a common source of 
title, the title originating in the older 
lien must prevail over that originat- 
ing in the junior lien, provided the 
lien of the former had not been suf- 
fered, in the meantime, to become 
dormant, or the proceedings through 
which it was foreclosed were not in- 
sufficient, in point of jurisdiction, for 
that purpose. Littlefield v. Nichols, 
42 Cal. 372. 

[e] Where grants from the state 
overlap, plaintiff's older grant and 
entry prevails over defendant’s grant 


without entry. Nolen v. Wilson, 5 
Sneed (Tenn.) 332. R 
{f] Priority of registration.— 


Where both parties to an action to 
recover land claim from a common 
source of title, the right of recovery 
depends upon priority of registration 
of the deeds of the respective parties, 
and not upon color of title and ad- 
verse possession thereunder. Moore 
v. Johnson 162 N. C. 266, 78 SE 158. 

62.. Bliss y. Tidrick, 25 S. D. 5332, 
127 NW 852, 32 LRANS 854, AnnCas 
1912C°671. 

53. Brooks v. Chaplin, 3 Vt. 281, 
£3 AmD 209. 

54. See supra §§ 11, 14, 36. 

55, Ill.—Hutchinson vy. Coonley, 
209 Ill. 437, 70 NE 686. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a present >*® or immediate 5? right of possession,°®® 
notwithstanding he may have the legal title in him- 
self ;°° and where there are two or more plaintiffs. 
all must have the right of possession.®° 
a right to immediate possession will support eject- 
ment,®4 even against the holder of the legal title.® 


N. Y.—Lewis v. Ryan, 123 App. 
Div. 497, 108 NYS 274 [rev 55 Mise 
408, 106 NYS 646], 

W. Va.—Adkins v. Spurlock, 46 W. 
Va..139, 33 SE 121. 

Wis.—Harley v. Harley, 140 Wis. 
282, 122 NW 761. 

Title or right at time of action 
prousne or at trial see supra §§ -23, 

56. U. S.—Goldsmith vy. Smith, 21 
Fed. 611. 

Cal.—Pryor v. Winter, 147 Cal. 554, 
82 P 202, 109 AmSR 162. 

Fla.—Bass v. Ramos, 58 Fla. 161, 
50 S 945, 138 AmSR 105; Demps v. 
Hogan, 57 Fla. 60, 48 S 998; Baro v. 
Fennell, 24 Fla. 378, 5 S 9. 

Ill.—Whitman y. Ellsworth, 259 Ill. 
243, 102 NE 223; Batterton vy. Yoak- 
um, 17 Ill. 228. 

Ind.—Welborn v. Kimmerling, (A.) 
89 NE 517. 

Mo.—Fitzpatrick v. Garver, 253 Mo. 
189, 161 SW 714. 

Oh.—State v. Cincinnati Tin, ete., 
Co., 66 Oh. St. 182, 64 NE 68. 

' Okl.—Landrum y, Landrum, 50 Oki. 
(46; 1512P) 479; 

Pa.—Heffner v. Betz, 32 Pa. 376. 

Philippine.—Oligan v. Mejia, 17 
Philippine 494 (mere naked posses- 
sion not sufficient). : 

Porto Rico.—Monge v. Zechini, 17 
Porto Rico 729; Fernadez v. Ve- 
lAsquez, 17 Porto Rico 716. 

Va.—Russell yv. Allmond, 92 Va. 
484, 23 SE 895. 

Wis.—Harley v. Harley, 140 Wis. 
282, 122 NW 761. 

[a] A present right of possession 
is sufficiently shown by a deed of the 
fee simple to plaintiff from defend- 
ant and proof of a demand for pos- 
session. Casselman v. Bialas, 112 
Va. 57, 70 SE 479. 

{b] A remainderman entitled to 
the fee may not maintain ejectment 
during the outstanding life estate. 
Whitham y. Ellsworth, 259 Ill. 243, 
102 NE 223. 5 

[c] A reversioner cannot bring 
ejectment against the tenant so long 
as the tenancy continues. Robinson 
v. Kime, 70 N. Y. 147. 

[d] Where the heirs at law of a 
deceased wife had no right of entry 
because the husband was entitled to 
an estate by the curtesy in the 
wife’s land, an action of ejectment by 
them against the grantees under a 
deed of trust executed by the hus- 
band at the wife’s direction prior to 
her-death was prematurely brought. 
Frey y. Allen, 9 App. (D. C.) 400. 

[e] Where a party having title to 
lands demises them, with possession 
for a term of years, to another party, 
such first party cannot maintain an 
action against a third party for the 
recovery of possession of such lands 
while such demise is outstanding. 
State v. Cincinnati Tin, etc., Co., 66 
Oh. St. 182, 64 NE 68. 4 

57. Ala.—-—Cofer v. Schening, 98 
Ala, 338, 13 S 123 (tempcrary injunc- 
tion may defeat right); Slaughter v. 


McBride, 69 Ala. 510; Olive v. Ad- 
ams, 50 Ala. 273. 
Towa.—Marks v. McGookin, 127 


Iowa 716, 104 NW 873. 

Ky.—Hobson v. Hendrick, 7 KyL 
362, 138 Ky. Op. 766. 

Md.—Lannay v. Wilson, 30 Md. 536. 

Mont.—Herbert v. King, 1 Mont. 
475. 

N. J.—Simmons v. Hadley, 63 N. J. 
L. 227, 43 A 661. 

N. Y.—Burns v. New York, 178 App. 
Div. 615, 165 NYS 615. 

Oh.—State v. Cincinnati Tin, etce., 
Gor 21%Obh: (Cirs Otie2i3;4ltvOhs Cir. 
Dec. 587. 

Tenn.—Hubbard v. Godfrey, 100 
Tenn. 150, 47 SW 81. 


EJECTMENT. 


Conversely 


Vt.—Cheney v. Cheney, 26 Vt. 606 
(rule applied to all of several plain- 


tiffs). 

{a] Land held in trust.—The heir 
at law cannot maintain ejectment for 
land in the possession of testament- 
ary trustees where some of the pur- 
poses of the trust are valid and are 
not yet satisfied. Simmons v. Had- 
ley, 63 N. J. L. 227, 43 A 661. 

58. U. S.—Schoolfield v. Rhodes, 
82 Fed. 153, 27 CCA 95; Smith v. Mc- 
Cann, 24 How. 398, 16 L. ed. 714. 


Ala.—Williams v. Hartshorn, 30 
Ala. 211. 
Cal.—Lantz v. Cole, 172 Cal. 245, 


156 P 45; Willis v. Wozencraft, 22 
Cal. 607. 

D. C.—Lansburgh v. District of Co- 
lumbia, 8 App. 10. 

Fla.—Skinner Mfg. Co. v. Wright, 
56 Fla. 561, 47 S 931. 

Ga.—Graham vy. Peacock, 131 Ga. 
785, 63 SE 348. 

Kan.—Bear v. Cutler, 86 Kan. 66, 
119 P 713; Robertson v. Howard, 83 
Kan. 453, 112 P 162. 

Md.—Mitchell v. Mitchell, 1 Md, 44; 
Wilson vy. Inloes, 11 Gill & J. 351. 

Mich.—Bay County vy. Bradley, 39 
Mich. 163, 33 AmR 367. 

Mo.—Beal vy. Harmon, 38 Mo. 435. 

Nebr.—Reams v. Sinclair, 97 Nebr. 
542, 150 NW 826; Currier v. Teske, 
84 Nebr. 60, 120 NW 1015, 1833 AmSR 
602; Bridenbaugh v. Bryant, 79 Nebr. 
329, 112 NW 571. 

N. J.—Schorb vy. Haurand, 76 N. J. 
L. 768, 71_A 242. 

N. Y.—Butler v. Frontier Tel. Co., 
186 N. Y. 486, 79 NE 716, 116 AmSR 
563, 11 LRANS 920, 9 AnnCas 858 [aff 
109 App. Div. 217, 95 NYS 684]; 
Whitney v. Considine Inv. Co., 176 
App. Diy. 157, 162 NYS 507; McLeans 
v. McDonald, 2 Barb. 534, 2 Edm. Sel. 


Cas. 393. 

Okl.—Jennings vy. Brown, 20 OkL 
294, 94 P 557, 

Or.—Coles v.-Meskimen, 48 Or. 54, 
85 P 67. 

Pa.—Denniston v. Pierce, 260 Pa. 
129, 103 A 557; Western New York, 
ete., R. Co. v. Vulcan Fdy., ete., Co., 
251 Pa. 383, 96 A 830; Slater v. 
Moyer, 245 Pa. 60, 91 A 216. 

S. D.—Phillips. v. Hink, 21 S. D. 
561, 114 NW 699. 

Tenn.—Harris v. Mason, 120 Tenn. 
668, 115 SW 1146, 25 LRANS 1011. 

Vt.—Warner v. Bronson, 81 Vt. 121, 
69 A 655. 

Va.—Olinger v. Shepherd, 12 Gratt. 
(53 Va.) 462. 

W. Va.—Taylor v. Russell, 65 W. 
Va. 632, 64 SE 923. 

Ont.—Turley v. Benedict, 7 Ont. A. 
300; Thorne v. Williams, 13 Ont. 577; 


eoapecue v. White, 40 U. C. Q. B. 
09. 
{a] Rule applied.—(1) A vendor 


cannot maintain ejectment against a 
vendee, in possession under an ex- 
ecutory contract of sale, who is not 
in default. Coles v. Meskimen, 48 
Or. 54, 85 P 67. (2) Although a deed 
given as security for debt may not 
be effective to transfer the legal title 
or right of possession of the mort- 
gaged property from the grantor to 
the grantee, nevertheless the volun- 
tary surrender of actual possession 
to the grantee as further security is 
lawful, and may be effective to create 
a legal right of possession sufficient 
to bar a right of recovery in an ac- 
tion of ejectment by the mortgagor 
against the mortgagee. Sheridan v. 
Southern Pac. Co., 179 Fed. 81, 102 
CCA 375. 

{b] Against a right of entry re- 
served. ejectment will not lie. Nare- 
hood v. Wilhelm, 69 Pa, 64. 

[c] Although possession is taken 
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But since the legal title to land carries with it the 
right of possession,®? ejectment may be maintained 
on the legal title alone,°* as against an intruder,®® 
or one who has neither claim or color of title, and 
has admitted title in plaintiff’s grantor.% 
been held, however, that a right of possession will 


It has 


with plaintiff's consent, under an 
agreement that plaintiff is to have 
the right of possession and defend- 
ant continues in possession without 
plaintiff’s consent, the latter is enti- 
tled to possession after the expira- 
tion of the period of consent. Kop- 
per v. Fulton, 71 Vt. 211, 44 A. 92. 

[ad] Entry of plaintiff by fraud 
does not affect his right of posses- 
sion where he had a right of entry. 
Depuy v. Williams, 26 Cal. 309. 

[e] A lease is deemed a real pos- 
sessory title for all purposes of the 
action, even though it is founded on 
fiction. Robinson vy. Campbell, 3 
Wheat. (U. S.) 212, 4 L. ed. 372. 

59. Ky.—Clark v. Davis, 60 SW 
396, 22 KyL 123. 

Md.—Richardson vy. Baltimore, ete., 
R. Co., 89 Md. 126, 42 A 938; Hame- 
mond vy. Inloes, 4 Md. 138. 

Mo.—Minton v. Steinhauer, 243 Mo. 
51, 147 SW 1014. 

Nebr.—Zion, ete. Church v. St. 
John, ete., Church, 75 Nebr. 774, 106 
NW 1010; Wells v. Steckelberg, 52 
Nebr. 597, 72 NW 865, 66 AmSR 529. 

Porto Rico.—U. S. v. St. John’s 
Gas Co., Ltd., 5 Porto Rico Fed. 173. 

Tenn.—Perryman y. Callison, 121 
Overt. 515. 

[a] Right to immediate posses~- 
sion, aS well as a legal title to the 
demanded lands is necessary to enti- 
tle plaintiff in ejectment to recover. 
Zion, etc., Church vy. St. John, ete., 
Church, 75 Nebr. 774, 106 NW 1010. 

[b] “Plaintiff must show a legal 
title to the possession before he can - 
recover.” Stehman vy. Crull, 26 Ind. 
436, 439 [quot with appr Rowe v. 
aren’ 30 Ind, 154, 161, 95 AmD 


60. Salter v. Fox, 191 Ala. 34, 67 
S 1006. 

61. Tennessee, etc., R. Co. v. East 
Alabama R. Co., 75 Ala. 516, 51 AmR 
475; Berndt v. Berndt, 127 Minn. 238, 
149 NW 287; Trull v. Granger, 8 N. Y. 
115, Seld. 75; Arents v. Long Island 
R, Co., 89 Hun 126, 34 NYS 1085 [aff 
156 N. Y. 1.650 NE 422]; Delgado v. 
Bernal, 7 Porto Rico Fed. 666. 

fa] An administrator entitled to 
possession, under statute,.may main- 
tain ejectment. Curtis v. Herrick, 14 
Cal. 117, 73 AmD 632. 

{[b] While the homestead act con- 
veys no title, but merely a protec- 
tion from sale whilst occupied, never- 
theless the children and heirs have 
such an estate, coupled with their 
right to immediate possession, as en- 
titles them to sue for a recovery in 


ejectment. Booth v. Goodwin, 29 

Ark, 633. 

Cee Doe v. Crosby, 7 U. Cc. Q. B 
63. Conn.—-Foote v. Brown, 81 


coum 218, 70 A 699. 
_Ga.—Willoby v. Raiden, 113 F 
98 Sm 3i4, . Barbee 

Ky.—Gay v. Moffit, 2 Bibb 506, 5 
AmD 633. 

Minn.—Berndt v. Berndt, 127 Minn. 
238, 149 NW 287; Morris v. Svor, 118 
Minn. 344, 1836 NW 852; Norton v. 
pr goerick, 107 Minn. 36, 119 NW 


Porto Rico.—Monge y. Zechini, 17 
Porto Rico 729. é 

Va.—McNamara Syndicate v. Boyd, 
112 Va. 145, 150, 70 SE 694 [cit Cyc]. 
seco mr ast y: v. Winkler, 15 Man. 

64. Ryan v. Staples, 76 Fed. 721, 
23 CCA 541; Morris v. Svor, 118 Minn. 
344, 1286 NW 852. 

66. Hogans v. Carruth, 19 Fla. 84s 
Hull v. Campbell, 56 Pa, 154, 
~ 66. Sykes v. Hayes, 23 F. Cas. No, 
13,709, 5 Biss. 529. 
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be determined only on the record title ®7 or title by 
limitation.*®® 

[§ 45] HE. Ouster of Plaintiff and Possession by 
Defendant—1. Nature, Essentials, and Scope—a. In 
Generai. While ejectment lies where there is an ac- 
tual tortious eviction,®® an actual ouster does not 
necessarily imply an act accompanied by force, 
but may be inferred from cireumstances.7° There 
is a sufficient ouster when there is an unlawful in- 
terference with the owner’s enjoyment of his es- 
tate by an unlawful or wrongful entry,”? with full 
notice of his rights.72 While mere entry unaccom- 
panied by expulsion does not amount to disseizin,’? 
there may be sufficient ouster where an entry. is 
peaceable and without force but is equivalent to a 
forcible entry,’* or where there is an entry and a 
elaim of possession adverse to the true» owner.” 
And, although mere words are insufficient, a notice 
not to trespass may operate to give construction 
to defendant’s acts upon the land, and so aid in 
determining whether or not there has been an 
ouster.7° <A refusal of possession even for a tem- 
porary period, may be such wrongful exclusion of 
one entitled to possession as will be sufficient to 
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support ejectment,’” and, where defendant’s posses- 
sion is unlawful, there is sufficient basis for eject- 
ment, even though he has a right in the nature of 
an easement.“® A mere claim of right and title to 
land in possession of the owner is not an inter- 
ference with his possession,”® but there may be suf- 
ficient ouster where defendant in possession ex- 
pressly denies plaintiff’s title,8° or claims title in 
himself as by the record of a tax deed,®! or is in 
possession under chain of title from the lessor’s an- 
cestor ;5° or where a widow in possession asserts 
title as donee to the exclusion of the heirs;** or 
where a purchaser at a guardian’s sale is in pos- 
session claiming title. under the guardian’s sale;%* 
or where defendant under a claim of right uses the 
premises in a manner inconsistent with plaintiff’s 
ownership,®> as where there is a subjection of the 
land to the actual dominion of defendant,’* or where 
defendant exercises acts of ownership and control 
to the exclusion of plaintiff,87 as distinguished from 
a single act,$* or occasional acts of intrusion, such 
as the mere act of cutting timber on land and haul- 
ing it off,5° although it has been held that occa- 
sional entries and acts may be a sufficient posses- 


67. McAnaw v. Clark, 167 Mo. 443, 
67 SW 249. 

68. Hamilton v. Hamilton, 29 SW 
876, 16 KyL 793. 

69. Adams v. 
(Ky.) 394. 

70. Hammond v. Morrison, 33 Md. 
95; Corbin v. Cannon, 31 Miss. 570; 
Harmon y. James, 15 Miss. 111, 45 
AmD 296; Shrawder v. Snyder, 6 
Montg. Co, (Pa.) 66. 

fa] “An ouster is a wrongful dis- 
possession or exclusion of a party 
from real property, who is entitled 
to the possession. ... It involves a 
question of intent. It may be com- 
mitted by one tenant in common 
against his or her co-tenant, and may 
be proved by any acts which show 
an actual intent to exclude the co- 
tenant permanently from his rights. 
... But actual intent implies actual 
knowledge, and there can be no 
wrongful dispossession or wrongful 
exclusion, no adverse intent and ad- 
verse holding, where one is in the 
enjoyment of that which he honestly 
supposes is his, and has no knowl- 
edge that any other person has, or 
claims to have, a right to participate 
in the possession of it.” Newell v. 
Woodruff, 30 Conn. 492, 497, 498. 

{b] Although, in order to consti- 
tute an actual disseizin, there must 
be a tortious entry and expulsion, 
still there are certain acts which are 
capable of being made a disseizin by 
election. Such acts do not, however, 
constitute a disseizin until the party 
makes them so. Jackson v. Rogers, 
i Tohns. Cas. CN. «Y.) 38, 2 Cai: Cas: 
314 


14. 

[c] Taking a conveyance from a 
hostile source constitutes an ouster 
by tenant. Clark v. Crego, 47 Barb. 
599 [aff 51 N. Y. 646 mem]. 

[a] A denial of plaintiff’s right of 
possession is .ne equivalent of ac- 
tual ouster under Or. Code Civ. Proc. 
SiS te: Goldsmith v. Smith, 21 Fed. 
611. 

Continuous possession of plaintiff 
to time of ouster or disturbance see 
supra § 28. 

71. Bradstreet vy. Huntington, 5 
Pet. (U. S.) 402, 8 L. ed. 170; Dyer 
v. Krackauer, 14 Mo. A. 39; Bork v. 
United New Jersey R., etc, Co., 70 
N. J. L. 268, 57 A 412, 103 AmSR 808, 
64 LRA 836, 1 AnnCas 861; Weidlich 
v. Independent Asphalt Pav. Co., 94 
Wash. 395, 162 P 541. 

fa] he laying of a steam rail- 
way longitudinally in a street with- 
out a legislative grant is such an ex- 
clusive and wrongful appropriation 
of that part of the street to a pur- 


Tiernan, 5 Dana 


pose foreign to the easement as will 
sustain an action of ejectment by an 
abutting owner. Bork v. United New 
Jersey Riu, Stes, Comel0) Niven 268) 
57 A 412, 103 AmSR 808, 64 LRA 836, 
1 AnnCas 861. 

{b] A wall or other structure en- 
croaching' on plaintiff's land will 
support ejeetment. Outhwaite _ v. 
Gunn, 180 Mich. 66, 146 NW 408; 
‘Weidlich vy. Independent Asphalt Pav. 
Co., 94 Wash. 395, 162 P 541. 

{c] Even though defendant does 
not claim. ownership and offers to re- 
move improvements, yet if he re- 
tains possession unlawfully eject- 
ment lies. Comfort v. Ballingal, 134 
Mo. 281, 35 SW 609. , 

{d] When feoffment and fine with 
proclamation are an absolute dis- 
seizin of coparceners and not a dis- 
seizin at election see Doe v. Pett, 11 
A. & BB. 842, 39 ECL 446, 113 Re- 


print 635. 

72. Sweetland v. Hill, 9 Cal. 556. 

73. Doe v. Thompson, 5 Cow. 
CNSGY. yucwas i 

74. Tidwell v. Chiricahua Cattle 
Cos, 15 Ariz. 352, 53 P1923 


fa] Entry under a levy on an un- 
divided moiety, against the owner of 
an estate for life in one third of 
land and of a term for years in the 
other two thirds, and claiming to 
hold a moiety of the land, amounts 
to an ouster of an assignee of the 
estate for life and for years. Chap- 
man v. Gray, 15 Mass. 439. 

[b] ‘The statute inciudes wrongful 
entry or rightful entry and wrongful 


detention. McCann v. Rathbone, 8 
Ee 297, 
75. Bell v. Foxen, 42 Fed. 755; 


eee v. Bryan, 193 Ala. 395, 69 S 
eae Dikeman v. Taylor. 24 Conn. 

77. Smith v. Revels, 79 Hun 213, 
29 NYS 658 (holding that, where a 
contractor, who is erecting a house, 
refuses to allow the owner to enter 
the house during the process of con- 
struction for the purpose of inspect- 
ing it while the work is in progress, 
ejectment will lie). 

78, Ocean Grove Camp-Meeting 
Assoc. v. Berthall, 63 N. J. L. 310, 43 
arr hie [rev 62 N. J. L. 88, 40 A 
f : 

Easements and plaintiff’s title see 
supra § 18. 

79. Nichols v. Wolf, 27 Cal. A. 1, 
148 P 799. 

80. Dodge v. Page, 49 Vt. 137. 

81. Hoyt v. Southard, 58 Mich. 
432, 25 NW 385 (holding that the re- 
cording of a tax deed is sufficient 


—— 


claim of title, unless defendant dis- 

claims interest befcre suit and takes 

the necessary steps to disaffirm the 

apparent title of record). 

me Register v. Rowell, 48 N. CG 
83. Kellogg v. Gilfilan, 8 Pa. Cas. 

146, 10 A 888. 

Pie Wilkinson v. Filby, 24 Wis. 


85. Hendricks v. Rasson, 49 Mich. 
83, 13 NW 367; Chilson v. Buttolph, 
12 Vt. 231; Durkee v. Felton, 54 Wis. 
405, 11 NW 588; Lennox v. Westney, 
17 Ont. 472; Mulholland v. Harman, 6 
Ont. 546. : 

{a] Ouster held sufficient.—(1) 
Where defendant occupies and culti- 
vates the land and never recognizes 
any right in plaintiff. Hendricks v. 
Rasson, 49 Mich, 83, 18 NW 867. (2) 
Where defendant claimed to have a 
deed and assumed to lease the prem- 
ises and to collect the rents and re- 
tain them; at least it tends to show 
an ouster. Durkee vy. Felton, 54 Wis. 
405, 11 NW 588. (3) Where defend- 
ant procures plaintiff’s tenant to at- 
torn. Mulholland v. Harman, 6 Ont. 
546. (4) Where one under claim of 
title commits acts of trespass. Chil- 
son v. Buttolph, 12 Vt. 231. 

{b] An incorporeal hereditament 
consisting of right to quarry and re- 
move lime stone for specific purposes 
is an interest in or a right arising out 
of land as such constitutes, by 
statute, a foundation for an action of 
ejectment. Reynolds v. Cook, 83 Va. 
817, 3 SE 710, IT AmSR 317. 

86. Quicksilver Min. Co. v. Hicks, 
20 F. Cas. No. 11,508, 4 Sawy. 688. 

87. Gruell v. Spooner, 71 Cal. 493, 
12 P 511; Redfield y. Utica, ete, R. 
Co., 25 Barb. (N. Y.) 54. 

fa] Possession means an exclu- 
sion of every other person except by 
permission, as well as that it is phys- 
ically possible to use and occupy it 
by one’s self. Syracuse Gas-Light 
Co. iv. Rome: ete,” Re (Co. TIEN WCly: 
or 239 [mod 51 Hun 119, 5 NYS 


[b] Exclusion, except upon condi. 
tion, is sufficient. Mahon v. San Ra- 
fael Turnp. R. Co., 49 Cal. 269. 

88. Jackson y. Pike, 9 Cow. (N. Y.) 
goe Bartrand v. Levesque, 28 Que. L. 


89. 
Fed. 

{a] Mere act of owner of personal 
chattels in leaving them upon anoth- 
er’s land does not constitute a ground 
for ejectment, where the owner does 
not demand the removal of such 


perants Land Co. v. Leonard, 20 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number, 


aa 


[§§ 44-45 


§§ 45-49] 


sion when coupled with a claim of right and a re- 
fusal to deliver possession on demand.®° But where 
the acts done show no elaim of title or interest in 
the land itself,24 and there are no acts of owner- 
ship and control nor any inelosure, there is no suffi- 
So where defendant has lawful pos- 
session and dominion over the premises, there can 


cient ouster.®? 


be no recovery.®? 


[§ 46] b. Continuance of Possession. 
or not defendant’s possession continues after he 
leaves the land must be determined by his acts at 
the time of his departure, ‘the appearance of the 
land thereafter, and also his claims and intentions.°* 

[§ 47] c. Possession of Part. Since the posses- 
sion of one who enters a tract of land claiming 
the whole will be treated as coextensive with his 
claim, although he occupies only a part ot the 
Jand,®> it has been held that, although defendant 
is in actual possession of only part of the land 
sought to be recovered, plaintiff may recover the 
whole;®* but there are cases holding that recovery 


chattels. Bedell v. Arnold, 15 App. 
Div. 576, 44 NYS. 541. 

90. Roach v. Hefferman, 65 Vt. 
485, 27 A. 71. 

91. Cowenhoven vy. Brooklyn, 38 
Seely ONE. Y40)0 

fa]. Damming water back on 
plaintifi’s land is not a taking of the 
bed and banks of the stream. Burke 
v. Carlinville Water Co., 176 Ill. 555, 
52 NE 266. 

92. Harrington v. Port Huron, 86 
Mich. 46, 48 NW 641, 13 LRA 664. 

93. Sands v. Kagey, 150 Ill. 109, 36 
NE 956; Binghamton Opera House Co. 
Vv. Binghamton, 88 Hun 620 mem, 34 
NYS 421. See also infra § 52. 

[a] Where one. is rightfully in 
possession by entry under a bond for 
a deed, he cannot be disturbed by a 
grantee of his vendor under a deed 
given while the former vendee was 
in possession. Sands v. Kagey, 150 
Ill. 109, 36 NE 956, 

[b] ‘Entry by a stranger is not 
tortious when made on the estate of 
a deceased tenant in common with 
the consent of the administrator. 
Carpentier v. Small, 35 Cal. 346. 

94, Myers v. McMillan, 4 Dana 
(Ky.)-485; Burke v. Hammond, 76 Pa. 
172. 

95. Burke v. Hammond, 76 Pa. 172. 
See also supra § 33 


96. White v. St. Guirons, Minor 


(Ala.) 331, 12 AmD 56; Colorado, ete... 


a COnVe Smith, 5 Colo. 160; Coleman 
v. Henderson, 3 TI. 251. 

[a] If defendant claims title to 
the entire tract, without disclaiming 
as to part, it is immaterial that he 
was in actual possession of only a 
part. Colorado Cent. R. Co. v. Smith, 
5 Colo. 160. 

{[b] Where title is claimed under 
a confitmation of a grant, defendant 
must have possession of some part 
of the land within the decree of con- 
firmation. Brown v. Brackett, 45 Cal. 


167. : 

97. Tripp v. Fausett, 94 Ga. 330, 
21 SH 572; Kelly v. Hare, 1 Humphr. 
(Tenn.) GRY 

[a] Where entry is made upon 
public lands without making claim 
under the possessory or preémption 
laws, the possession will not be ex- 
tended beyond that portion of the 
premises actually occupied. Garrison 
v. Sampson, 15 Cal.. 93, 

98. Dobbins v. Stephens, 18 N. C. 


ay 

29. See supra §§ 2-7. 

1. U. S.—Zerres v. Vanina, 134 
Fed. 610 [aff 150 Fed. 564, 80 CCA 
366 

a —Burke y. Carlinville Water 
Co., 176 111. ar 52 NE 266; Reed v. 
Tyler, 56 Ill. 238, 


Ky.—Newsome. v. Hamilton, 142 
Ky. °, 133 SW 952. 
N. Y.—kKraus v. Birnbaum, 200 


N. Y. 130, 98 NE 474 [rev 132 App. 


EJECTMENT 


by defendant.%7 


FI Co Ss 1067 


“must be limited to the part possessed or occupied 


Again ejectment lies where plain- 


tiff’s lessor and defendant occupy different parts of 
the same tract claiming adversely.®® 

[§ 48] 2. Necessity—a. 
sion, Disseizen, or Wrongful Entry. Ejectment being 
a possessory action,?? it cannot as a rule be main- 


Of Ouster, Disposses- 


tained for land of which plaintiff is in possession. 


Whether 


possession.®§ 


[§ 49] 


ry 


Div. 567, 116 NYS 916]; Norton v. 

Valentine, 151 Apps Div.3925 135 NYS 

gine Taylor Val Crane, 5 HowPr 358. 

C——Brown ev.» Kone: 1.0% aiNa GC: 

313, 1, Bee 137; Johnson v. Swain, 44 
Cc. 


N. 

Pa.—Corley v. Pentz, 76 Pa. 57; 
Kribbs v. Downing, 25 Pa. Sols Bu- 
chanan v. Streper, 12 Phila. 529. 

Va.—Steinman v. Vicars, 99 Va. 
595, 39 SE 227. 

Wash.—Smith v. Wingard, 8 Wash. 
ap oe Ss) ee lees 

Wis.—Peters v. Reichenbach, 114 
Wis. 209, 90 NW 184; Carmichael v 
Argard, 52 Wis. 607, 9 NW 470. 

fa] Although defendant claims 
adversely, ejectment does not lie by 
one in possession. Steinman v. Vi- 
cars, 99 Va. 595, 89 SH 227. 

{b] A plaintiff who takes posses- 
sion pending the action cannot fur- 
ther maintain it. Johnson v. Swain, 
44-N. C. 335. 

2. Lotz v. Briggs, 50 Ind. 346; 
Bridenbaugh v. Bryant, 79 Nebr. 329 
1IZENIW. 5d 

{al Unlawful -detention by de- 
fendant is one of the essential ele- 
ments of the action of ejectment and 
plaintiff cannot recover where that 
element is! lacking. Bridenbaugh v. 
Bryant, 79 Nebr. 329, 112 NW 571. 

3. Cal—Watson v. Zimmerman, 6 
oe 46; Payne v. Treadwell, 5 Cal. 

Fla.—Winn v. Coggins, 53 Fla. 327, 
42 897. 

Y.—Smith v. Burtis, 6 Johns. 
197, "5 AmD 218. 

Pa. —Lykens v. Whelan, 15 Pa. 483; 
Buchanan v. Streper, 12 Phila. 529. 

Ss. ©—Rollins v. Brown, 37 S. C. 
345, 16 SH 44. 

Vt.—Chamberlin v. Donahue, 41 Vt. 
306; Cooley v. Penfield, 1 Vt. 244. 

Ont.—Adamson v. Adamson, 17 
Ont. 407. 

s ue: .—Latourelle v. Darby, 28 Que. 

fa] Actual ouster is necessary in 
ejectment by one tenant in common 
against another. Prince v. Heylin, 1 
Atk. 493, 26 Reprint 312; Doe v. Cuff, 
1 Campb. 173. See also Doe v. Phil- 
lips, 3 B. & Ad. 753, 23 ECL 330, 110 
Reprint 275. 

[b] Sufficiency of ouster.—While 
ouster is essential to the maintenance 
of the action of ejectment, it need 
not be entire or absolute; it is suffi- 
cient if defendant is in partial pos- 
session of the premises while plain- 
tiff is in possession of the remainder. 
Butler v. Frontier Tel. Co., 186 N. Y. 

486, 79 NE 716, 116 AmSR 563, 11 
LRANS 920, 9 AnnCas 858 [aff 109 
App. Div. 217, 95 NYS 6841. 

4. Cooper v. Smith, 9 Serg. & R. 
(Pa.) 26, 11 AmD 658. 

5. Nick v. Bensberg, 6 La. A. (Or- 


It must ordinarily be shown that defendant keeps 
plaintiff out of the possession unlawfully;? or that 
there is an ouster, disseizin,? dispossession,* 
disturbance either in fact or in law,°® actual tres- 
pass,® or tortious entry,’ as well as a wrongful 
Under statutes authorizing the action 
for mere unlawful detention, it is not necessary to 
show an ouster.® 

b. Of Possession, Occupancy, or Claim 
of Title, and Time Thereof. The general rule is that 
ejectment can be maintained only against a de- 
fendant in possession +° when the action was com- 


a real 


ppolets Club, 8 La. A. (Orleans) 


{a] Acts constituting disturbance. 
—Possession of part of a tract of 
land physically occupied by plaintiff 
is not disturbed by acts of trespass 
committed in other parts of the tract 
not thus physically occupied. Louis- 
ville, etc., . Co. v. Rigolets Club, 
8 La. A. (Orleans) 102. 

6. Anderson v. Lynch, 37 S. C. 575, 
16 SH 773 [overr Binda v. Benbow, 43 
Sin Capea 

7 Kahler v. Thron, 155 App. Div. 
744, 140 NYS 1002; Smith v. Burtis, 
6 Johns. GNeY.) 197, 5. AmD 218. 

[a] An owner of land in actual 
possession, who is entered upon by 
an adverse claimant, may maintain 
ejectment against the intruder, and 
cannot sustain a bill in equity to re- 
move cloud over his title. Logan v. 
Ward, 58 W. Va. 366, 52 SH 398, 5 
LRANS 156. 

Roe. Chamberlin v. Donahue, 41 Vt. 
2. araDaRt ihe v. Garver, 253 Mo. 

189, 161 SW 71 
10. U. Jas Land Co. v. Leon- 

ard, 20 Fed. 881. 

Pte wv.) Marshall. 9) Cake 
Ill.—Reed v. Tyler, 56 Ill. 288. 
Ky.—McDowell v. King, 4 Dana 67; 

Pope v. Pendergrast, 1 A. K. Marsh. 

i122. And see Withers v. Payne, 12 

B. Mon. 343; Madison y. Owens, Litt. 

Sel. Cas. 281; Dogget v. Blades, 6 Ky. 

Op. 360. 

Mo.—Laclede Land, etc., Co. v. Ep- 
right, 265 Mo. 210, 177 SW 386; Char- 
ter Oak L. Ins. Co. Vv. Cummings, 13 
Mo. A. 76 [aff 90 Mo. 267, 2 SW 397, 
30 oe 1298 

N. Y.—Kraus_ v. Birnbaum, 200 
IN. Yo) 130), 93° NEY 474 firey, 132 App. 
Div. 567, 116 NYS 916]; Ellicott v. 
IMOSIer ait: Ni ven Oe ‘Schuyler v. 
Marsh, 37 Barb. 350; Peo. v. New 
York, 28 Barb. 240; Redfield v. Utica, 
ete., R. Co., 25 Barb. 54; Champlain, 
etc., R. Co. v. Valentine, 19 Barb. 484; 


Van Horne v. Everson, 13 Barb. 526; 


Lucas v. Johnson, 8 Barb. 244; Jack- 
son v. Ives, 9 Cow. 661; Redfield v. 
Utica, ete., R. Co., 25 Barb. 54. 

N. C.—Doggett v. Hardin, 132 N. C. 
690, 44 SE 369; Mordecai v. Oliver, 
10 N. C. 479; Albertson v. Reaing, 6 
INO 288 3 

Pa.—MclIntire v. Wing, 113 Pa. 67, 
4 A 197; Cooper v. Smith, 9 Serge. & 
R. 26, 11 AmD 658. 

R. I.—Grundy v. Hadfield, 16 R. TI. 


579, 18 A 186. 

Wis.—Carmiehael vy. Argard, 52 
Wis. 607, 9 NW 470. 

Can.—Marsh v. Webb, 21 Ont. 281 
Laff 19 Ont. A. 564 (app dism 22 Can. 
Si..G) 2437) 1-4 Burnham "va Wiones132 


ye SOMB TASS: 
fa] “To render a party liable to 


leans) 408; Louisville, ete., R. Co. v.{an action of ejectment, he must be 


1068 [19C.J.] 


menced;?1 and for this purpose the time of the 
service of the writ is to be treated as the commence- 
There are, however, several 
exceptions to the general rule, as for instance, where 
a defendant is admitted to defend the possession of 
another;!* and not infrequently the right to main- 
tain ejectment against a defendant not in posses- 
sion has been recognized where defendant claims 
title to, or an interest in, the premises,’* and espe- 
cially where both parties derive title from a com- 
mon source,!® or where the land is vacant and un- 
Actual or personal possession?‘ or an 
actual occupancy or residence is unnecessary,!® espe- 
cially where defendant claiming title assumed own- 


ment of the action.!2 


oceupied.?® 


ership after suit was brought.1® 


fendant is in possession of the premises when the 


the actual occupant of the premises 
claimed, if they are occupied by any 
one; if they are not so occupied, he 
must be a person exercising acts of 
ownership on the premises or must 
claim title thereto, or to some inter- 
est therein, at the commencement of 


the suit.” Child v. Chappell, 9 N. Y. 
246, 250. 
{b] A judgment in ejectment 


against one not in possession (1) 
when the action was commenced is 
void. Charter Oak L. Ins. Co. v. 
Cummings, 13 Mo. A. 76 [aff 90 Mo. 
267, 2 SW 397]. (2) A judgment in 
ejectment for possession, damages 
and costs against one who, or whose 
wife, was never in possession, and 
never received any of the rents, al- 
though the wife was a tenant in com- 
mon with the person in possession, is 
erroneous. La Riviere v. La Riviere, 
97 Mo. 80, 10 SW 840. 

[ec] Ejectment for a street cannot 
be maintained against abutting pro- 
prietors who have only an easement 
in such stréet, and are not in pos- 
session of it. Davis v. Morris, 132 
N.C. 435, 43 SE 950. 

11. U. S.—Walton v. Wild Goose 
ae ete., Co., 123 Fed. 209, 60 CCA 

Ala.—Betz v. Mullin, 62 Ala. 365. 

Ark.—Brasher v. Taylor, 109 Ark. 
281, 159 SW 1120. 

Cal.—Partridge v. Shepard, 12 P 
351; Dillon y. Center, 68 Cal. 561, 10 
P 176; Shaeffer v. Matzen, 59 Cal. 
652; Brown v. Brackett, 45 Cal. 167; 
Buhne v. Corbett, 43 Cal. 264; Owen 
v. Morton, 24 Gal. 373; Owen v. Fow- 


PaLOi2ias 
at acs Vv. 16 Pla. 
eat Sisson v. McLaws, 12 Ga. 
Ind.—Williamson y. Crawford, 7 
Blackf. 12. 
Ky.—Moss vy. Scott, 2 Dana 271; 
ar aay vin Garnett, 7 oT. Mon. 


Miss.—Wallis vy. Smith, 10 Miss. 
220; Newman y. Foster, 4 Miss. 383, 
34 AmD 98. 

Mo.—Haden y. Goodwin, 217 Mo. 
662, 117 SW 1129. 

Nebr.—Bridenbaugh vy. Bryant, 79 
Nebr. 329, 112 NW 571. 

: N. Y.—Strong v. Brooklyn, 68 N. Y. 


Lofton, 


N. C.—Ward v. Parks, 72 N. C. 452; 
Atwell v. McLure, 49 N. C, 371; Plan- 
niken v. Lee, 23 N. C. 293. 

Porto Rico.—Velilla v. Piz&, 17 
Porto Rico 1069. 

R. I.—Monks y. Deslandes, 38 R. I. 
2, 94 A 854. 

S. Sc: 
575, 16 SE 773 [overr Binda v. Ben- 
bow, 43S. Cs 17.2307: 

Vt.—Sowles v. Carr, 70 Vt. 630, 41 
A 581; Skinner v. McDaniel, 4 Vt. 
418; Cooley yv. Penfield, 1 Vt. 244. 

. VWa.—Southgate v. Walker, 2 
W. Va, 427. 

fa] If possession is such as to be 
deemed continuous from a time prior 


to beginning the suit until down to 
the time of trial, it is sufficient where 


EJECTMENT 


is commenced, 


But where de- 


there is no disclaimer. 
30 Ga. 553. 

[b] Where the title is in the wife 
at the commencement of suit, she is 
an actual occupant. Martin vy. Rec- 
tor, 101 N. Y. 77, 4 NE 183, 3 HowPr 
NS 361 [aff 30 Hun 138]. 

{c] Trespass and possession must 
be continued down to time the action 
is brought. Anderson v. Lynch, 87 
S. C. 575, 16 SE 7738 [overr Binda v. 
Benbow, 43 S. C. L. 15]. 

[ad] What constitutes possession. 
—Where title to a strip of land is in 
dispute, and the person out of pos- 
session tears down a fence on the 
land, and in doing so goes on the 
land, his act constitutes a mere tres- 
pass and not the taking of possession 
of the disputed strip of land so as 
to enable plaintiff to maintain an ac- 
tion of ejectment therefor. Kraus v. 


Doe v. Roe, 


Birnbaum, 200 N. Y. 130, 93 NE 474 
[rev 135 App. Div. 567, 116 NYS 
916]. 


{e] The actual occupation meant 
is one as against plaintiff. Strong 
v. Brooklyn, 68 N. Y. 1. 


12. Allen v. Dunlap, 42 Barb. 
(N. Y.) 585; McDaniels v. Reed, 17 
Vt. 674. 


13. Garnett v. Garnett, 7 T. B. 
Mon. (Ky.) 545; Warren v. Carter, 92 
Mo. 288, 5 SW 42. 

14. Tl Converse v. Dunn, 166 Til. 
25, 46 NEO 747. 

Mich.— Whiteley Bs Whiteley, 110 
Mich. 556, 68 NW 2 

N. Y.—Becker v. Howard, 47 How 
Pr 423 {rev on other grounds 4 Hun 


359, 6 Thomps. & C. 603 (aff 66 N. Y. 
5)]; Banyer v. Empie, 5 Hill 48. 


Tenn.—Smith v. Lee, 1 Coldw. 
549. 
Wash.—Smith v. Wingard, 3 Wash. 


ARSON IS yn Sal lly 

[a] The Missouri statute giving a 
right of action against a tax title 
claimant, whether in actual posses- 
sion or not, does not apply where 
such claimant is out of possession 
and another is in actual possession. 
peeonan v. Davis, 90 Mo. 78, 2 SW 
16. 

15. Dean v. Gorton, 177 Tll. 624, 52 
NE 880. 

16. See infra §§ 53, 54. 

17. Bell v. Foxen, 42 Fed. 755; 
Quicksilver Min. Co. v. Hicks, 20 FE. 
Cas. No. 11.508, 4 Sawy. 688; Crane 
v. Ghirardelli, 45 Calm235. 

[a] Actual as distinguished from 
constructive possession is unneces- 
SAE Crane vy. Ghirardelli, 45 Cal. 

18. Kunze v. Evans, 129 Mo. 1, 31 
SW 114; Phillips v. Phillips, 107 Mo. 
360. 17 Sw 974, 

19. Asheville Land Co. v. Lange, 
150 N. C. 26, 68 SE 164, 

20. Outhwaite v. Gunn, 180 Mich. 
66, 146 NW 408; Archibald v. New 
York Cent., etc., ce Coit TT App: Dive 
251, 37 NYS 336 {aff 157 N. Y. 574, 
Re NE 567]; Zeigler v. Fisher, 3 Pa. 

5. 

fa] Defendant’s abandonment of 
a part of nvlaintiff’s lot after eject- 
ment was brought does not. prevent 


[§§ 49-50 


action was brought, his subsequent abandonment of 
the possession will not defeat plaintiff’s mght to 
recover,2° although he may prevent recovery by 
abandoning the premises any time before the action 
whether the owner accepts such 
abandonment or not.?? 

[§ 50] 38, Acts of Tenant, Agent, Servant, and 
Public or State Officer, or Guardian. 
sion of a tenant is generally to be regarded as that 
of his landlord;?? but where a title to land under 
lease passes under execution sale, the former owner 
is no longer in possession.?* 
acts may constitute a sufficient possession, notwith- 
standing a tenant is in actual possession claiming 
the land as his own, plaintiff having no notice of 
the latter fact.*4 


The posses- 
Defendant’s personal 


An ouster may be committed by 


plaintiff’s recovery. Outhwaite v. 
Gunn, 180 Mich. 66, 146 NW 403. 

[b] Defendant’s quitting posses- 
sion after service of the writ does 
not affect plaintiff’s right to proceed 
poe ees Zeigler vy. Fisher, 3 Pa. 

{[c] In Vermont it has been held 
that while one who has entered into 
possession under a written lease can- 
not abandon such possession without. 
the consent and acceptance of the 
landlord, yet the landlord’s accept- 
ance of a surrender verbally agreed 
to and acted upon will estop, him 
from claiming thereafter that the 
tenant is still in possession under the 
lease, and will defeat his right to 
maintain ejectment. Sowles v. Carr,. 
70 Vt. 630, 41 A 581. 

21. Connor v. Connor, 134 Mich. 
355, 96 NW 441; Allen v. Dunlap, 42 
Barb. CONES Yee) 585 (holding that, if 
party is out of possession by his own 
act of abandonment before the sum=- 
mons is served, although it has been 
made out and delivered to the office 
to be served, recovery is precluded,. 
even though he had theretofore re-- 
fused possession). 

[a] Thus persons who have, on 
notice to quit, moved out and vacated 
the premises, before the action was 
commenced, locking one door on the: 
inside, and closing the other door,. 
which. was locked behind them with 
a spring lock, leaving the keys inside,. 
are not in unlawful possession, so as 
to authorize ejectment against them, 
although they do not tell the owner 
until after action brought that the 
keys were in the house, he having- 
been able to enter, as he thereafter 
did, by a window. Connor a Con- 
nor, 134 Mich. 355, 96 NW 441 

[b] In Canada, where ejectment 
is brought against a defendant after 
he has quitted possession of the 
premises, and defendant enters an 
appearance, giving notice to plain- 
tiff that he does not deny his title 
and that he had given up possession: 
before the action was brought, the 
proceedings will be set aside pepe eae 


cates sed hes v. Lownées, 15 U. 
wn Disclaimer by defendant see infra. 


e. Minn. —Gowan v. Bensal, 53 
Minn, 46, 54 NW 934. 
ggitiss—Smith v. Walker, 18 Miss. 

Mo.—Phillips v. Phillips, 107 Mo. 
360, 17 SW 974. 

N. J.—Den re. Snowhill, 13 N. J. Le 
23, 22 AmD 49 

N. Yd ackeon Vv. 
Johns. 434, 
Fass -—Hennesy v. Farrell, 20 Wis. 


Harrow, 11 


[a] Peaceable entry under a mort-. 
gagee after default constitutes a ten- 
ancy making such possession that of 
the mortgagee. Hennesy vy. Farrell, 


20 Wis. 42. 
53 Minn. 46,. 


23. Gowan v. Bensel, 
54 NW 934. 

24. Stewart v. Cass, 16 Vt. 663, 42 
AmD 534 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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an agent > or servant.2° And if there is no tres- 
pass by defendant in person, it must have been com- 
mitted by his agent or tenant, where the statute so 
requires.27 An officer or state agent in custody of 
property, and one who under his employment guards 
and eares for it, has been held to have such posses- 
sion as will support ejectment against him,?® but it 
‘has been held that this rule does not apply to a 
mere servant or employee.?® Ejectment cannot be 
maintained against minors on the wrongful taking 
of possession by their guardian.®° 

[§ 51] 4. Where There Are Several Defend- 
ants. An ouster committed, and possession there- 
by acquired, by one person with the knowledge and 
consent of another, for their joint benefit, are the 
acts and possession of both.*! If, however, one pro- 
cures himself to be made a party defendant he 
need not be shown to be in possession,®? although 
it has been held that possession of some part of the 
premises by a codefendant is necessary, even though 
he has not entered a disclaimer.** In ejectment 
against two the possession of one alone justifies a 
judgment against him but not against the other.** 

[§ 52] 5. Defendant Precluded from Denying 
Ouster, A defendant in ejectment may be pre- 
eluded by his acts or admissions from denying an 
ouster.?> 

[§ 53] F. Claim of Title or Acts of Ownership 
of Unoccupied Lands—1. In General. Ejectment 
will lie against one out of possession, claiming 
title, when the lands are vacant and unoccupied,*® 
and his claim is accompanied with acts of owner- 
ship, such as inclosure, cultivation, and the like.%’ 
The oldest and best title will prevail where lands are 
uninclosed and unimproved,*® or are wild or unoccu- 
pied,®® and not in the actual possession *° of either 
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[§ 54] 2. Sufficiency of Claim or Acts. Hject- 
ment will lie against one claiming vacant and un- 
occupied land, although not in possession where he 
has made entries and surveys of any part of the 
land,*2 or where with his claim he exercises acts of 
ownership such as inclosure, cultivation, and the 
like.#® But the claim of title must be a serious, 
intentional claim of ownership; an idle declaration 
will not be sufficient,#4 and the title or interest 
claimed must be one which if valid would give a pos- 
sessory right.4° The action lies against one record- 
ing a deed #® or a tax deed of wild and unoccupied 
lands,#7 and notifying the real owner of such claim,** 
the rule being especially applicable- where defend- 
ant has refused on request to release his claim, 
the land being wholly unimproved, unfenced, and 
unoccupied ;#9 or where the recorded deed appears to 
be the end of a direct chain of title and no person 
is in actual occupancy ;°° or where defendant claims 
under a tax deed paid for, procured and recorded 
by him, and the land is wild and unoccupied.®? It 
has been held that ejectment lies against one who 
owns the record title, although he has subsequently 
conveyed it where the conveyance is not recorded.” 
But it has also been held that the owner of a tax 
title to unoccupied land is not liable in ejectment 
by the former owner when the owner of such tax 
title has conveyed the same to another, although 
such other does not place his deed upon record ;5* 
and constructive possession by the holder of a tax 
title of land not in the actual possession of any 
one is not sufficient to maintain an action against 
him when the land is occupied in part under an un- 
expired term of a lease of the whole given before 
the tax title.>4 

[§ 55] G. Notice to Quit or Demand for Pos- 


party.*1 session. As a rule notice to quit or demand for 
25. Munson v. Munson, 30 Conn.]| has actually entered, ejectment will 42. Harvey v. Tyler, 2 Wall. 

425, lie against the latter but not against | (U. S.) 328, 17 L. ed. 871. 

. [a] Acts of the husband as agent|the former. Champlain, etc., Co. v. 43. Garner v. Marshall, 9 Cal. 268. 

of the wife, done on land which the] Valentine, 19 Barb. (N. Y.) 484. [a] Jurisdiction of county com- 

wife might be presumed to own, are 35. Southern Cotton Oil Co. -v.\ missioners over a public road is not 


not proof of ouster in an action 
against the husband and wife to re- 
cover an undivided part of the land. 
Yager v. Larsen, 22 Wis. 184. 

26. Riecke v. Westenhoff, 10 Mo. 
A. 358. 

27. Anderson v. Lynch, 37 S. C. 
575, 16 SE 773. 

[a] Where there isi no claim of ti- 
tle by the alleged principal or by the 
alleged agent in the former's behalf, 
and the. latter does not represent 
himself as agent, an act of disposses- 
sion by him is his individual act. 
Danihee v. Hyatt, 68 Hun 255, 22 

Wesley, 


NYS 995. 

28. / Tindal.__v. et LT eS. 
204, 17 SCt 770, 42 L. ed. 

29. Buhne v. Corbett, 43 *Gal. 264 
(holding that possession in defend- 
ants was not sufficiently shown by an 
admission in their answer that they 
were in charge of a lighthouse on the 
premises as emplo; ees of the United 
States). 

30. Spitts v. Wells, 18 Mo. 468. 

31. Treat v. Reilly, 35 Cal. 129. 

32. Warren v. Carter, 92 Mo. 288, 
ow 42; Gorham v. Brenon, 13 N. Cc 

[a]. Recovery may be had against 
both husband and wife, even though 
the latter alone was in possession, 
living apart from her husband, and 
was made codefendant as feme sole 
at her request, the question of cover- 
ture not being raised until after 
judgment. Von Schrader v. Taylor, 7 
Mo. A. 361. 
ean McCanna v, Johnston, 19 Pa. 

34. Champlain, ee Re ce v. Val- 
entine, 19 Barb. (N. Y ) 48 

[a] Where one aevecncnt is the 
landlord of the other defendant, who 


Henshaw, 89 Ala. 448, 7 S760; Kirk- 
land v. Trott, 66 Ala. 417; Lamb v. 
Lamb, 139 Mich. 166, 102 NW _ 645; 
Nichols v. Tallman, (Mo.) 189 SW 


1184. 
[a] MTlustrations.—(1) In eject- 
ment involving the location of a 


boundary line where defendant en- 
tered on the lands claimed by plain- 
tiff pursuant to an agreement, for the 
purpose of erecting a fence on the 
boundary line, he could not object 
that no ouster had been shown. Lamb 
v. Lamb, 139 Mich. 166, 102 NW 645. 
(2) One who defends on the merits 
in ejectment by his cotenant, and de- 
nies his title, cannot object that 
there was no ouster nor demand of 
possession before action. Southern 
Cotton Oil Co. v. Henshaw, 89 Ala. 
448, 7 S 760. 

36. Converse v. Dunn, 166 Ill. 25, 
46 NE 747. 

Necessity of defendant’s actual 
possession see supra §§ 48, 49. 

387. Garner v. Marshall, 9 Cal. 268. 

38. King v. Hunt, 13 SW 214, 11 
KyL 802; McNamara’ Syndicate v. 
Boyd, 112 Va. 145, 150, 70 SE 694 
[cit, Cyel; 

[a] The legal title draws to itself 
the possession where the lots are un- 
inclosed, unimproved, and unoccu- 
pied. McNamara Syndicate v. Boyd, 
112 Va, 145, 150, 70 SEH 694 [cit 
Cyc]. 

89. Becker v. Howard, 47 HowPr 
(N. Y.) 423 [rev on other grounds 
4 Finn (3595262 TDhomps. &C. 603 “Catt 
66-N. Y. 5y1. 

40. Deming v. Gainey, 95 N. C. 
528; McDaniels v. Reed, 17 Vt. 674. 

41. Renneker v. Warren, 17 S. C. 
139; McNamara Syndicate v. Boyd, 
112 Va. 145, 150, 70 SE 694 [cit Cyc]. 


title or interest sufficient in the road 
to constitute a basis of ejectment 
against them. Pueblo Light, ete., 
Co. v. Prowers County, 5 Colo. A. 
29 88) Pete 

44. Lucas v. Jchnson, 8. Barb. 
GNERY2) ee Banyer v. Empie, 5 Hill 
(N. Y.) 4 

45. Pier v. Fond du Lac, 38 Wis. 
470 (holding that the action will not 
lie against one having only an appar- 
ent lien without color of possessory 
right). 

46. McDaniels v. Reed, 17 Vt. 674; 
Hill v. Kricke, 11 Wis. 442. 

47. Cornell University v. Mead, 80 
Wis. 387, 49 NW 815; Hewitt v. But- 
terfield, 52 Wis. 384, "9 NW 15. 

48. Anderson v. Courtright, 47 
Mich. 161, 10 NW 183. 

49. Heinmiller v. Hatheway, 60 
Mich. 391, 27 NW 558. 

50. Goodman y. Nestor, 64 Mich. 
662, 31 NW 575. 

51. Tillotson v. Webber, 96 Mich. 
144, 55 NW 8837: 


52. Boardman v. Saunders, 126 
Mich. 293, 85 NW 7837. 
53. Webster y. Pierce, 108 Wis. 


407, 88 NW 958. 

[a] Where defendant disclaims ti- 
tle and before action is commenced. 
conveys a recorded tax title held by 
him to another, who neglected to re- 
cord his deed until a lis pendens was 
filed in the ejectment suit, the owner 
cannot recover. Webster vy. Killen, 
DOP NViSa i002 Op INI Ee oSe 

54, cca v. Davis, 103 Mo. 444, 
15 SW 433. 

fa] The Missouri Revenue Act of ; 
1872 refers only to the collector’s tax 
deed authorized thereby, and does not 
apply to a sheriff’s deed given on the 
Sale ot lands for delinquent taxes, 
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possession is necessary only where the relation of 
landlord and tenant exists,®> or where there is a 
privity or connection of title between the parties.*® 
While a tenant at will is entitled to notice to 
quit,®? and demand of possession,®® there is no suf- 
ficient tenancy at will to necessitate notice when 
not acquired by consent of the person interested.®® 
The demand should be made on the tenant in pos- 
session by, or in the name of, the holder of the legal 
title,®° but the sufficiency of the demand depends 
upon statutory provisions and rules of ecourt.*! 
Within this rule, or as qualifications of or excep- 
tions thereto, such notice or demand is required 
where defendant has so entered and holds posses- 


under the Revenue Act of 1877. Vas- 
tine v. Laclede Land, ete, Co., 135 
Mo. 145, 36 SW 374. 

55. U. S.—Doe v. Johnston, 7 F. 
Cas. No. 3,958, 2 McLean 323. 

Ili.—Schoonmaker v. Doolittle, 118 
Ill. 605, 8 NE 839; Murphy v. Wil- 
liamson, 85 Ill. 149, 

Ind.—McCaslin v. State, 99 Ind. 
428; Eberwine v. Cook, 74 Ind, 377. 

Ky.—Davis v. Clinton, 79 SW 259, 
25 KyL 2021; Lewis’ Heirs v. Ringo, 
3 A. K. Marsh. 247; Barlow v. Bell, 
4 Bibb 106. 

Nev.—Tonopah, etc, R. Co. 
Fellanbaum, 32 Ney. 278, 282, 107 P 
882, LRA1918D 584 [quot Cy¢]. 

N, J.—Den v. Wade, 20 N. J. L. 2913 
Thackray v. Cheeseman, 18 N. J. L. 1. 

N. Y.—Livingston v. Tanner, 14 
N. Y. 64 [rev 12 Barb. 481]; Jackson 
v. French, 3 Wend. 337, 20 AmD 699; 
Jackson v. Fuller, 4 Johns. 215; Jack- 
son v. Deyo, 3 Johns, 422. 

N. C.—Eaton v. George, 48 N. C. 
385. 

Pa.—Logan v. Quigley, 11-A 92. 


Wash.—Carlson v. Curran, 42 
Wash. 647, 85 P 627, 6 LRANS ripe 
Ont.—Nolan v. Fox, 5s O.aCrin. 


565. 

Pr. Edw. Isl.—Doe v. Higgins, 1 
Pr. Edw. Isl. 466. ccm 

[a] Where the lessor of plaintiff 
and her husband agreed for an ex- 
change of defendant’s lands for the 
wife’s lands, and he entered and re- 
mained in possession until the hus- 
band’s death, he was held never to 
have been a tenant of the lessor in 
any sense and so not entitled to no- 
tice to eG Thackray v. Cheeseman, 
LS INe SL. 

Form of fapttos to quit see Adams 
Hjectm. p 347 et seq. 

56. Ala.—Petty v. Doe, 13 Ala. 568. 

Ill.—Harland v. Bastman, TLS Es 
22, 8 NE 810; Schoonmaker vy. Doolit- 
tle, 118 Ill. 605, 8 NE 839. 

Ind.—Allen v. Smith, 6 Blackf. 527; 
Bowser v. Warren, 4 Blackf. 522. 

Nev.—Tonopah, ’etc., R. Co. v. Fel- 
Janbaum, 32 Nev. 278, 282, 107 P 882, 
LRA1918D 584 [quot Cyc]. 

N. ne ee v. Tanner, 14 
IN-S Ys 

[a] Penasband of life tenant.—A 
husband is not entitled to notice to 
quit the premises conveyed to his 
wife for life, as and for her separate 
estate, where it appears that he has 
not acquired possession by her con- 
sent. Wood v. Wood, 83 N. Y. 575 
[aff 18 Hun 350]. 

57. Blum vy. Robertson, 24 Cal. 
127; Kunzie v. Wixon, 39 Mich. 384; 
Den v. Drake, 14 N. J. L. 5238. 

[a] The rule stated: “All general 
and undefined tenancies, whether 
they originate, simply by permission 
of the owner, or when the tenant has 
entered under a void lease, or been 
let in pending a treaty for a pur- 
chase; or wherever there has been no 
express agreement between the par- 
ties as to the terms of the occu- 
pancy; provided the entry was a law- 
ful one, or with the privity and con- 
sent of the owner, are now held to 
be tenancies at will as well 
such as are created by grant, or con- 
tract, as those which arise by impli- 
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and unknown.” 


cation, so far at least, as to entitle 
the tenant to half a year’s notice to 
quit, are constructively held to be 
tenancies from year to year. In this 
qualified sense therefore, it may now 
confidently be said, that a tenant at 
will, is entitled to notice to quit.” 
Den y."Drake, 14 N. J. L. 523, 532. 

{b] The lessee or assignee of a 
tenant at will is a disseizor, and the 
same rule applies to him as to a ten- 
ant at sufferance. Reckhow  v. 
Schanck, 43 N. Y. 448. 


58. Zilch v. Young, 184 Ill. 333, 56 
NE 318. 

[a] Demand and claim distin- 
guished.—A “demand” is a preémp- 


tory claim to a thing of right, and 
differs from a “claim” in that it pre- 
supposes that there is no question 
as to the right, and demand will not 
admit of delay, while “claim” im- 
plies that the right is or may- be 
doubtiul, and that negotiations may 
be had to determine it. Welborn v. 
Kimmerling, (Ind. A.) 89 NE 517. 

59. Sherrid v. Southwick, 43 Mich. 
515, 5 NW 1027. 

60. Townsend Sav. Bank v. Todd, 
47 Conn. 190. 

61. See statutes and court rules; 
and Spencer v. Marckel, 2 Oh. 268. 

[a] No formal language is neces- 
sary.—Anything which amounts to a 
demand of possession is sufficient to 
indicate the determination of the 
landlord’s will. Doe v. Price, 9 Bing. 
356, 238 ECL 614, 131 Reprint 649. 

[b] A prior suit in ejectment has 
been held to be a Sufficient demand 
for possession to a recovery in a 
subsequent suit against a tenant at 
a Chamberlin v. Donahue, 45 Vt. 


{c] Throwing a written demand 
for possession into the house of de- 
fendant after he has refused to per- 
mit it to be read to him constituted a 
sufficient demand where a verbal de- 
mand for possession was also made. 
Clouse v. Elliott, 71 Ind. 302. 

[ad] Statutory service of the dec- 
laration in ejectment constitutes suf- 
ficient notice to quit in Ohio. Spen- 
cer v. Marckel, 2 Oh. 263. 

[e] Service of demand just before 
service of the writ, and while the 
sheriff was present with the writ in 
his pocket, does not render the de- 
mand inadmissable. Bean vy. Atkins, 
(Vt.) 89 A 643. 

{f] Instances of demand held to 
be sufficient.—Gwynn v. Jones, 2 Gill 
& J. (Md.) 173; Clark v. Crego, 47 
Barb. 599 [aff 51 N. Y. 646 mem]. 

{g] In Canada the demand for 
possession need not be accompanied 
with a tender for improvements. 
Grand Falls v. Petit, 34 N. B. 355. 

62. Tonopah, ete., R. Co. v. Fellan 
baum, 32 Nev. 278, 107 P 882, LRA 
1918D 584; Van Campen v. Depue, 11 
ne nee L. 409; Birchall v. Reid, 35 U. C. 

[a] Ca taas intent with which a 
tenant in common holds should be 
tested by a formal demand to be let 
into the enjoyment of the _ right 
claimed. Newell v. Woodruff, 30 
Conn. 492. 

{b] Permission after adverse en- 


|try to continue in possession, even 
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sion that he cannot be treated as a trespasser,®” as 
where he is' lawfully in possession ®? under a con- 
tract right,°* or has entered or holds by permission 
or acquiescence;®> where one holds under license 
from the crown,** under an executory contract for 
purchase,®” as such possession is to be regarded as 
a quasi tenaney at will,°8 under a contract or pur- 
chase from an infant, 68 under a sublease,” or un- 
der an agreement, with relation to a division line 
and occupation, which amounts to a license to occupy 
until revoked,’! provided such line is not uncertain 


But notice or demand is unneces- 


sary where defendant has repudiated or otherwise 
terminated the prior relationship;7* where he holds 


though there is a disclaimer at the 
trial of holding adversely, does not 
create the relation of landlord and 
tenant so as to entitle defendant to 


notice. Hi tei os Val vlery “2sonn se 
(Nag Yo) ot 

63. MeNally v. Consol: 2 Cal. 
Unrep.--Cas,. 6215" .9 169; Furst v. 


Satterfield, 44 Ind. ia 613, 89 NE 906. 

64. Taylor Vis McCrackin, 2 Blackf. 
(Ind.) 260. 

65. Schoonmaker v. Doolittle, 118 
Tll. 605, 8 NE 839; Harrison v. Hord, 
12 B. Mon. (Ky.) 471; Chamberlain v. 
Donahue, 41 Vt. 306; Doe vy. Clifford, 
2C. & K 448, 61 ECL 448. 

[a] Where possession by assent 


has been long continued, the holding 
thereof may not be wrongful until 
demand for possession. Holston v. 
Needles, 115 Ill. 461, 5 NE 530. 

66. Tonopah, etc., R. Co. v. Fellan- 
baum, 32 Nev. 278, 107 P 882, LRA 
1918D ed pice v. ’Friesman, i (0p, OP 
Q. B. O. 
re 67. ar ecppeutice v. Wilson, 14 Ill. 
wind: .—Stackhouse v. Doe, 5 Blackf. 
Be seme tS v. Thomas, 6 B. Mon. 

Nev.—Tonopah, etc., R. Co. v. Fel- 
lanbaum, 32 Nev. 278, 282, 107 P 882, 
LRA1918D 584 [quot ‘Cyel. 
eae -—Lundy v. Dovey, 7 U. C. Cc. P. 

68. Venable v. McDonald, 4 Dana 
eee 336; Denis v. Warder, 3 B. Mon. 
one gh! Lundy v. Dovey, 7 U. .C. 

69. Clawson v. Doe, 5 Binet 
(Ind.} 3800; Tonopah, ete., R. Co. 
Fellanbaum, 32 Nev. 278, 107 P 882, 
LRA1918D 584; Bool v. Mix, 17 Wend. 
(ONES 4p ei 31 AmD 285. 

70. Tonopah, etc., R. Co. v. Fellan- 
baum, 32 Nev. 278, 107°-P 882, LRA 
1918D 584; Foust v. Trice, 53 N. C. 
490; Davis v. McKinnon, 31 U. C. 
Q. B. 564, 

71. Welborn vy. Kimmerling, (Ind. 
A.) 89 NE 517; Tonopah, etc., R. Co. 
v. Fellanbaum, 32 Nev. 278, 282, 107 
P 882, LRA1918D 584 [quot Cyc]; 
Bishop v. Babcock, 22 Vt. 295 (hold- 
ing that at least a reasonable notice 
to commence suit should be. given, 
even though the relation of landlord 
and tenant is not created and the full 
notice is not required). 

[a] Where adjacent landowners 
established a boundary line by agree- 
ment, and erected a fence thereon, 
and each went into possession up to 
the line so established, there must be 
a demand for the land claimed by 
one, notwithstanding the agreement 
before ejectment will lie therefor. 
Welborn v. Kimmerling, (Ind. A.) 89 
NE 517. 

‘es Campbell v. Bateman, 2 Aik. 
(VtO R177, 

73. Ala.—Alexander v. Wheeler, 
69 Ala. 332. 

Tll.—McGinnis v. Fernandes, 126 
Tl. 228, 19 NE 44, 

PA ag ee v. Cook, 74 Ind 

Ky.—Davis v. Clinton, 79 SW 259, 
25 KyL 2021; Isaacs v. ‘Gearheart, 13 
B. Mon. 231. 

Nev.—Tonopah, etce., R. Co. v. Fel< 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number, 
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without title, after termination of his rightful or 
permissive possession, as where one having only an 
estate during the life of another retains possession 
after such estate has terminated,* or a tenant at 
sufferance retains possession after 
the death of his landlord,® or against one in pos- 
session under an executory contract of purchase 
where his right to possession under the contract has 
terminated,’® notwithstanding he is considered as a 
tenant at will.*7 But while a person entering under 
a parol agreement to make a conveyance is not en- 
titled to notice to quit, there must be a demand for 
possession or a refusal to deliver.”* | 
erwise provided by statute,’® notice or demand is 
unnecessary where defendant is a tenant at suffer- 
ance only,®® or a mere dccupant by license,* al- 
though, since there is no right of action in eject- 
ment unless there has been an ouster or disseizin,** 
it has been held that a licensor cannot maintain 


will or at 


lanbaum, 32 Nev. 278, 107 P 882, LRA 
1918D 584. 

Vt.—Catlin v. Washburn, 3 Vt. 25. 

Eng.—Right v. Beard, 13 Hast 
210, 104 Reprint 350. 

Ont.—Magee v. Gilmour, 17 Ont. 
620 [aff 17 Ont. A. 27 (app dism 18 
CansS. C579) 4: 

[a] Where there is an agreement 
for forfeiture and reéntry by the 
landlord upon the failure to comply 
with or perform the requirements 
and conditions of the lease, no notice 
to quit will be required upon such 
forfeiture. Kirk v. Mattier, 140 Mo. 
Ala. 332, 339. 

[b] Assertion of hostile posses- 
sion.—“Where one in possession of 
land, either as tenant or under an ex- 
ecutory contract of purchase, repudi- 
ates his contract by an assertion of 
hostile possession, it is such a wrong- 
ful act as determines his prior rela- 
tionship, and dispenses with demand 
of possession by the plaintiff, or no- 
tice from him to the tenant to quit. 
The law does not exact a useless pro- 


cedure.” Alexander v. Wheeler, 69 
Ala. 332, 339. 
[c] Where the relation of landlord 


and tenant has ceased by nonpay- 
ment of rent for years notice is un- 


necessary. Crowther y. Lioyd, 31 
Ne J. . 395. r 
[d] A tenant at will who puts an 


end to the tenancy by some unlawful 
act of his is not even entitled to a 
demand. Right v. Beard, 13 East 
210, 104 Reprint 350. 

{e] The set-off of land to a cred- 
itor on execution is a sufficient no- 
tice to the debtor that his title has 
ceased in ejectment against him by 
the execution creditor. Downing v. 
Sullivan, 64 Conn. 1, 29 A 130. 
Seaton v.’Davis, 1 Thomps. & 
Cc. (N. Y.) 91; Nims v. Sabine, 44 How 
6 252; Philadelphia v. 
Schuylkill R. Co., 36 Pa. Co. 218. 

[a] Tenancies determinable at a 
certain event.—Where the termina- 
tion of a tenancy is made to depend 
upon some particular event, as the 
death of a particular individual, or 
where its termination is fixed by the 
effuxion of time, as where it is to 
terminate at a particular period, no 
notice to quit is necessary before 
bringing an action of ejectment. 
Right v. Darby, 1 T. R. 154, 99 Re- 
print 1029, 16 ERC 616. 

75. Joy v. McKay, 70 Cal. 445, 11 
P 763 (holding that the death of the 
landlord terminates a tenancy at suf- 
ferance or at will, and possession 
thereafter is wrongful against heirs, 
and no notice to quit or demand for 
possession is necessary). 

7G. Chavez v. Bergere, 231 U. S. 
482, 34 SCt 144, §8 L. ed. 325 [aff 14 
N. M. 352, 93 P 762, 51 LRANS 50]; 
Connolly v. Hingley, 82 Cal. 642, 23 
P 273; Jackson v. Kingsley, 17 Johns. 
(N. Y.) 158; Robinson v. Smith, 17 
U. c. Q. B. 218; Stringham v. Ammer- 
man, 14 U. C. Q. B. 548; Robertson 
v. Slattery, 10 U. C. Q. B. 498; Doe v. 

[19 C, J.—68] 
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been revoked. 


So unless oth- 


Crouch, 5 U: C. Q. B. 4538; Doe’ v. 
Trotter, 1 U. C. Q. B. 310; Doe v. Mc- 
Gillveray, 6 U. C. @. B. O. S. 294. 

[a] Purchase of land on execution 
sale against the vendor is a termina- 
tion of the contract of purchase, un- 
der which parties in possession hold, 
so that the purchaser under such sale 
need not give notice to quit, a de- 
mand of possession being sufficient. 
Van Valkenbergh v. Rahway Bank, 
23 Ne Sc OSes 

77. Chilton v. Niblett, 3 Humphr. 
(Tenn.) 404; Doe v. Garner, 1 U. C. 
Qa B39 


7s. Carson v. Baker, 15 N. C. 220, 
25 AmD 706. 

79. See statutory provisions; and 
Kunzie v. Wixom, 39 Mich. 384; Reck- 
how v. Schanck, 43 N. Y. 448. 

[al But the statute in New York, 
entitling a tenant at sufferance to a 
notice to quit, has been held to apply 
to tenants holding over a definite 
term only in cases where the holding 
over was continued for such a length 
of time after the expiration of the 
term and: under such circumstances 
as to authorize an implication of as- 
sent on the part of the landlord to 
such continuance. Smith v. Little- 
field, 51° N.. Y.. 539. 

80. Cal+—Hauxhurst v. Lobree, 38 
Cal. 563. 

Ky.—Barlow v. Bell, 4 Bibb 106. 

Md.—Howard v. Carpenter, 22 Md. 


N. C.—Young v. Perry, 61_N. C. 549. 
W. Va—McClung v. Echols, 5 
W. Va, 204. 

Eng.—Doe v. Maisey, 8 B. & C. 767, 
15 ECL 877, 108 Reprint 1228. 

Ont.—Tisdale v. Tisdale, 10 U. C. C. 
P. 106; Burns v. McAdam, 24 U. C. 
Q. B. 449. 

Pr. Edw. Isl.—Doe v. Higgins, 1 Pr. 
Edw. Isl. 466. 

[a] A tenant at sufferance, who is 
turned out of possession without any 
demand of possession, cannot main- 
tain ejectment but may maintain 
trespass. Doe v. Murrell, 8 C. & P. 
134, 34 ECL 651. 

81. Young v. Perry, 61 N. C. 549. 

82. See supra § 48. 

83. Somers v. Somers, 83 Conn. 
156,76 A 45. 

84. Den v. Wade, 20 N. J. L. 291; 
Ford v. Steele, 54 Vt. 562. 

fa] At common law a mortgagor 
in possession was a tenant at suffer- 
ance merely, and so not entitled to 
notice; and under the Vermont stat- 
ute the same tenancy exists after 
condition broken. Ford v. Steele, 54 
Vt. 562 

85. Jackson v. Laughead, 2 Johns. 
CNEEY Dn U5: 

. Jackson v. Fuller, 4 Johns. 
(NYA. neo ibs 

87. U. S—Woodward v. Brown, 13 
RPetiis 10) fired yak. 

Cal.—Webb v. Winter, 65 P 1028; 
MeN aaa v. Brown, 113 Cal. 15, 45 
is 


Til.—Carroll v. Rabberman, 240 Ill. 
450, 88 NE 995; Chicago, etc., R. Co. 


10 
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ejectment against his licensee until the license has 


No notice or demand is necessary 


where defendant is a mortgagor in possession or his 
erantee,®* although it has been held that in an ac- 
tion between the original mortgagor and mort- 
gagee there is a privity of contract as well as of 
estate and the mortgagor is entitled to notice to 
quit,85 but that the rule is otherwise where the 
suit is between the mortgagee and a purchaser of 
the interest of the mortgagor, since as between them 
no privity of contract or estate exists.°* Notice or 
demand is also unnecessary where defendant denies 
or disclaims plaintiff’s title, interest, or right of pos- 
session,®” and holds adversely or independently, in 
hostility to plaintiff, and under a claim of right in 
himself,®8 or of ownership of the fee,®® or by a claim 
of title which is defective ;9° where he holds under a 
void deed,®1 or a void sale;9? where by indenture 
plaintiff acquired a life estate and defendant a right 


v. Smith, 78 Ill. 96. 
Sey gubedtors v. Thomas, 6 B. Mon. 

Nev.—Tonopah, etc., R. Co. v. Fel- 
lanbaum, 32 Nev. 278, 282, 107 P 882, 
LRAi918D 584 [quot Cyc]. 

N. Y.—Jackson vy. French, 3 Wend. 
337, 20 AmD 699; Jackson v. Wheeler, 
6. Johns; 272; 

[a] Where the general issue is 
the only plea proof of demand is un- 
necessary. Carroll v. Rabberman, 
240 Ill. 450, 88 NE 995. 

[b] Although a disclaimer of ten- 
ancy dispenses with notice, yet if 
made after date of the demise and 
no notice is shown or other determi- 
nation of the tenancy plaintiff is 
properly nonsuited. Jackson v. 
Wheeler, 6 Johns. (N. Y.) 5272. 

[c] Where a defendant defends as 
landlord of the original defendants 
he thereby disclaims their tenancy to 
him_and no notice is necessary. Jones 
v. Doe, 1 Blackf. (Ind.) 351; Whis- 
senhunt v. Jones, 78 N. C. 361; Foust 
v. Trice, 53 N. C. 490. 

[dj] A tenant who has attorned 
eile So is aes to notice. 

auser v. Kuhn, 50 Mi 
Nee Mich, 367, 15 

[e] What will amount to dis- 
claimer.—It has been held that, in or- 
der to make a verbal or written dis- 
claimer sufficient, it must amount to 
a direct repudiation of the relation 
of landlord and tenant, or to a dis- 
tinct claim to hold possession of the 
estate upon a ground wholly incon- 
sistent with the existence of that re- 
lation, which, by necessary implica- 
tion, is a repudiation of it, and that 
a refusal to deliver possession, or a 
declaration that the tenant will con- 
tinue to hold possession, cannot have 
that effect at a time when the land- 
lord has no right to claim it. Doe 
v. Stanion, 1 M. & W. 695, 150 Re- 
print 614. 

88. Jil.—Harland v. Eastman, 119 
Ill. 22, 8 NE 810; Schoonmaker v. 
Cee 118 Ill. 605, 8 NE 389. 

y.—Davis v. Clinton, 79 
25 KyL 2021, Oe oe 
je ene v. White, 5 Minn. 


ioe ees poner RCO. y. eel= 
nbaum, ev. 278, 107 
1918D 584. sac rec 
N. Y.—Jackson v. Chase, 2 Johns. 84. 
: fa] Setting up an adverse posses- 
sion for a period sufficient to consti- 
tute a bar is inconsistent with a 
tenancy at will and precludes a right 
to insist upon notice to quit. Wil- 
liams v. Cash, 27 Ga. 507, 73 AmD 
739; Wolf v. Holton, 92 Mich. 136. 
89. McGinnis v. Fernandes, 126 Ill. 
228, 19 NE 44; Clark v. Crego, 47 
Barb, 599 [aff 51 N. Y. 646 mem]: 
Jackson v. Deyo, 3 Johns. (N. Y.) 
422; Stockwell v. Robinson, 1 Pa. 477. 
90.- Clapp v. Beardsley, 1 Vt. 151. 
. Covington v. McNickle, 18 B. 
Shion, N 
hilton v. iblett, 3 Humphr. 
(Tenn.) 404. x 
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to occupy under conditional covenants which are 
broken ;°? where a vendor continues in possession of 
land after conveying it;®4 where plaintiffs claim a 
life estate under a will and defendant does not. hold 
under them and denies their title;®® where eject- 
ment is founded upon a deed of trust and condition 
broken ;°° where the heir of a deceased partner sues 
the surviving partner;°? where defendant is a mere 
servant or bailiff in possession;°® where the object 
of a statute as to unappropriated lands is to pro- 
vide a remedy for speedy removal of occupants 
without notice;°® where a tenant of a devisee for 
life is ousted by the remainderman;+ or, subject to 
certain exceptions,? where defendant’s entry or pos- 
session was wrongful at its inception or has be- 
come so,* or he has put himself in the attitude of a 
trespasser * or mere intruder;® or where he has for- 
feited ® or waived his right to notice or demand.’ 
Upon a breach of a condition subsequent, providing 
for a forfeiture of the estate, the grantor may treat 
the estate as having reverted, and may bring eject- 
ment for the premises without previous entry or 
demand for possession, when entry and demand are 
unnecessary under the statute.® 

[§ 56] H. Successive Actions.®° At common 
law, and in the absence of statute changing the 
rule, a judgment in ejectment is not conclusive on 
the question of title, and an indefinite number of 
successive actions in ejectment may be brought to 
recover the same land, regardless of the result of 


93. Olcott v. Dunklee, 16 Vt. 478; 


prelen v. Sheldon, 22 U. C. Q. B.|copal Soc. 
621, 
" 94 Doe v. Dafoe, 4 U. C. Q. BIE& Fe (Pa.) 423. 
484, a 
95. Scouler vy. Scouler, 19 U. B. 
Q. B. 106. ‘ brings 


EJECTMENT 


(Ind. T.) 69 SW 823; Protestant Epis- 21. 
v. Flanders, 9 AbbPrNS 
(N. Y.) 82; Youst v. Martin, 3 Serg. 


When a minor gives a bond to [a] 
convey, and he or his heir afterward 
ejectment against the as- 


[§§ 55-58 


previous actions.° To prevent such a multiplicity 
of suits, equity assumed jurisdiction at an early 
day to entertain bills of peace and to restrain re- 
peated actions after the title had been established 
at law.t! But this common-law rule has been very 
generally abrogated or modified by statute.'? 

[§ 57] I. Joinder of Causes of Action and 
Consolidation.1? One action may be maintained by 
a plaintiff for several distinct tracts, claimed under 
different titles, where he has been unlawfully ejected 
from all by the same defendant,'* but there can be 
no joint recovery for mesne profits against defend- 
ants who hold severally and not jointly.° Under 
some statutes an action to recover land may be 
joined with an action to recover the value of the 
use.t® A claim for damages to other property than 
that sued for cannot be joined,’’ and a claim for 
the recovery of real estate, which has been sold 
under a decree of a court of equity, cannot be 
joined in the same action with a claim against the 
clerk and master for the purchase money.1® A con- 
solidation of several actions of ejectment may be 
ordered by the court,!® although a consolidation will 
not be directed after issue joined,?° and in some 


states it cannot be directed without the consent of - 


the parties.?!_ Under the English practice the rules 
as to joinder are exceedingly liberal.22 

[§ 58] J. Persons by Whom Action May Be 
Maintained.** As a general rule any person having 
the requisite title and right to possession,?* and not 


Hardin v. Kirk, 49 Ill. 158, 95 
AmD 581; St. Amand v. Long, 25 La. 
Ann. 164. 

22. See cases infra this note. 
A claim for the recovery of 
land may be joined: (1) With an ac- 
tion for the recovery or delivery up 


96. Brown v. Schintz, 203 Ill. 136, 
767. 


[a] A cestui que trust is clearly 
entitled to possession and need make 
no demand as against his trustee. 
Caldwell v. Lowden, 3 Brewst. (Pa.) 
63. 


97. Doe v. McLeod, 8 U. C. Q. B. 
344. 

98. Jackson v. Sample, 1 Johns. 
ais; EEN: Ys), 


99, Candee vy. ‘Hayward, Bh ANGE 
653, 5 Transcr. A. 194 [aff 34 Barb. 


1. Doe v. Murrell, 8 C. & P. 134, 
34 ECL 661. 

2. New Mexico, etc. R. Co. v. 
Crouch, 4 N. M. 141, 13 P 201 (hold- 
ing under Comp. L. § 1570 that eject- 
ment will lie where there has been 
@ wrongful ouster and detention 
from the public domain by one hav- 
ing no better title). 

3. Mapes v. Vandalia R. Co., 238 
Tll. 142, 87 NE 3893, 128 AmSR 148; 
Holsten v. Needles, 115 Ill. 461, 5 NE 
530; Murphy v. Williamson, 85 Ill. 
149; Jackson v. Robinson, 4 Wend. 
(N. Y.) 436. 

[a] Rule applied—Where posses- 
sion was held on consent of the life 
tenant, it became wrongful after her 
death, so that no demand by remain- 
dermen was necessary to support 
ejectment. Mapes v. Vandalia R. Co., 
238 Ill. 142, 87. NE 393, 128 AmSR 
ws Teg 

4 Fears v. Merrill, 9 Ark. 559, 50 
AmD 226; Meeker vy. Doe, 7 Blackf. 
(Ind.) 169. 

5. Worthington v. Etcheson, 30 F. 
Gass wNo. 185053; 5° Cranch, C.-C. 302% 
Lewis v. Ringo, 3 A. K. Marsh. (Ky.) 
247; Spencer v. Marckel, 2 Oh. 263. 

[a] An heir who enters on the 
death of the tenant for life is an in- 
truder and not entitled to notice. 
Worthington v. Etcheson, 30 F. Cas. 
No. 18,053, 5 Cranech C. C. 303. | 

6. Prentice v. Wilson, 14 Ill. 91. 

7. Hargrove v. Cherokee Nation, 


signee of the obligee, defendant is en- 
titled to a demand of possession. But 
where defendant went to the heir and 
offered to pay him the money due on 
the bond, and to take a deed from 
him as heir, it was held that by such 
conduct he had waived his right to a 


demand. Doe v. Vancott, 5 U. C. Q 
Be. O:38: 6. ‘ 
{b] A notice to quit is not waived 


by a delay of four years in bringing 
action after such notice. Jackson v. 
Stafford, 2 Cow. (N. Y.) 547. 

8 Cruger v. McLaury, 41 N. Y. 
219, 37 HowPr 655 note [aff 51 Barb. 
642]; Hosford v. Ballard, 39 N. Y. 
163) 6 Transcr. A. 296 [aff 39 HowPr 

9. Operation and effect of judg- 
ment see infra § 321. 

10. Conclusiveness of judgment in 
ejectment see Judgments [23 Cyc 
1326 et seq]. 

11. See Equity [16 Cyc 62]. See 
also Quieting Title [32 Cye 1296]. 

12. See Judgments [23 Cyc 1326 


13. Consolidation 
Actions §§ 308-367. 
Joinder generally see Actions §§ 
188-274. 
Splitting causes of action see Ac- 
tions §§ 275-307. 
150; 


generally see 


14. Boles v. Cohen, 15 Cal. 
Williamson v. Snowhill, 13 N. J. L 
23, 22 AmD 496. See also Weeks v. 
McPhail, 128 N. C. 134, 38 SE 292 
(where the principle is recognized). 

1 Wood v. McGuire, 17 Ga. 303. 

16. Langsdale v. Woollen, 120 Ind. 
16, 21 NE 659; Armstrong v. Hinds, 
8 Minn, 254. 

17. Furlong v. Cooney, 72 Cal. 322, 
14 P 12; Holmes y. Williams, 16 
Minn. 164. 

18. Brown v. Coble, 76 N. C. 391. 

19. Hendrickson vy. Hendrickson, 
15 N. J. L. 102; Smith y. Fen, 9 N. J. 
Li. 335. 

20. Reid v. Le Overt, 


Dodson, 
(Tenn.) 396. 


of a deed relating to the land or the 
recovery of personal estate com- 
prised in the same instrument. Cook 
Vv... Enehmarch,. 2 5Ch. Di 117°)@2) 
With a claim for the administration 
of an estate. Kitching v. Kitching, 
24 Wkly. Rep. 901. (3) With a claim 
for a receiver. Allen v. Kennet, 24 
Wkly. Rep. 845. (4) With a claim 
for an injunction. Kendrick v. Rob- 
erts, 46 L. T. Rep. N. S. 59 (holding 
that such a joinder may be made 
without leave of court). 

[b]. Leave of court may be neces- 
sary in some cases to permit a join- 
der of causes of action. Compton 
v. Preston, 21 Ch. D. 138; In re Pil- 
cher, 11 Ch. D. 905 (holding that 
there having been a joinder of ac- 
tions without leave the court would 
refuse to continue the action in that 
form, although defendants had ap- 
peared); Whetstone v. Dewis, 1 Ch. 
Bs 99; Pritchard v. Pritchard, 17 Ont. 


23. Parties plaintiff see infra § 


24. See supra §§ 2-44. 

[a] Under New York Code Civ. 
Proc. § 1501 authorizing the mainte- 
nance of ejectment by a grantee in 
the name of the grantor when the 
conveyance under which he claims is 
void because the property was held 
adversely to the grantor, the exist- 
ence of the prescribed conditions and 
a full compliance with the statutory 
requirements must be established. 
Wiagler v. Devlin, 109 App. Div. 904, 
95 NYS 801 [aff 186 N. Y. 589 mem, 
79 NE 1105 mem]. 

[b] Breach of condition subse- 
ouent.—Although ejectment is a 
proper remedy for a grantor to re- 
cover for breach of a condition sub- 
Sequent, it does not inure to one to 
whom the grantor, after the original 
deed, attempts to convey the prem- 
ises either before or after breach of 
the condition, the grantor’s right not 
being assignable. Wallowa County 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 58-61] 


under any personal disability,2> may maintain an 
One suing in his individual 
capacity may recover on a patent issued to him in 
A person bringing 
ejectment®as attorney in fact for others must prove 


action of ejectment. 
his representative capacity.?° 


a valid power of attorney.?7 
[§ 59] 
Be Brought. 


tiff.29 


actual possession of the land.*+ 


{§ 61] A. In General. 


School Dist. No. 21. v. 
County, 71 Or. 337, 142 P 320. 
[c] An assignee of the certificate 
of the sale of lands by the United 
States direct tax commissioners can- 
not maintain an action in his own 


Wallowa 


name. Billings v. McDermott, 15 
Fla. 60. 
25. See 


See Parties [30 Cyc 96]. 
also Aliens 10. 
26. Burling v. Thompkins, 77 Cal. 
257; 19 P 429. 
67 Fla. 


27. Sherlock v. Burritt, 
175, 64.S 750: 

Parties defendant see infra § 
Sisson v. Cummings, 106 


23. 
98. 
29. 
Y. 56, 12 NE 345, 19 AbbNCas 


N. 


Te 27 NYWklyDig 50 [rev 35 Hun 
30. See supra §§ 49, 53 


U. S.—Hyde v. Folger, 12 F. 

Gans: “No. 6,971, rf McLean 255. 
Cal.—Hawkins v. Reichert, 28 Cal. 
534; Dutton v. Warschauer, 21 Cal. 
609, 82 AmD 765; Klink v. Cohen, 13 


a 623; Garner vy. Marshall, 9 Cal. 
Fla.—Dallam v. Sanchez, 56 Fla. 
719, 47 S 871. 


Ga.—Watters vy. Hertz, 135 Ga. 804, 
70 SH 338. 

Mich.—Delaney v. Michigan, etc., 
Lumber Co., 104 NW 658; Lockwood 
v. Drake, 1 Mich. 14. 


Mo.—Hunter v. Wethington, 205 
Mo. 284, 291, 103 SW 543, 12 Ann 
Cas 529 [cit Cyc]. 
ae Y.—Lucas v. Johnson, 8 Barb. 

Wis.—Le Blond v. Peshtigo, 140 


ae 604, 128 NW 157, 25 LRANS 


[a] The claim of a grantee as 
bona fide purchaser cannot be liti- 
gated in ejectment where such pur- 
chaser was not in possession at the 
time the suit was brought and was 
not made a party. Scharff v. Mc- 
Gaugh, 205 Mo. 344, 103 SW 550. 

[b] A church edifice is to be 
deemed in the actual occupancy of 
the corporation, and the _ action 
should be against the corporation. 
see v. Johnson, 8 Barb. (N. Y.) 

4 


4, 

[ec], “Occupancy or possession, by 
one, implies the exclusion of every 
other individual from the occupancy 
and possession.” Redfield v. Utica, 
etc,, R.. Coy 25) Barb: GN. Y:)) 64,258: 

32. Ala.—Banks v. Spear, 117 Ala. 
264, 23 S 64. 

Mich.—Delaney v. Michigan, 
Lumber Co., 104 NW 658. 

Miss.—Wallis v. Doe, 10 Miss. 220. 

Mo.—Hunter v. Wethington, 205 
Mo. 284, 103 SW 543. 12 AnnCas 


etc., 


K. Persons against Whom Action May 
Hjectment cannot be brought against 
a person who has never done any act by way of 
assertion of title in himself fo the premises in 
question, or questioned or disputed the title of plain- 
Except in those cases which fall within one 
of the qualifications of the general rule that eject- 
ment lies only against a defendant in possession,°*° 
the action must be brought against the person in 
Thus the action 


Since the fundamental 
question in an action of ejectment is the legal 
right of possession,** and since plaintiff must rely 
upon the strength of his own title and not upon the 
weakness of his adversary’s,®® as a general rule de- 
fendant in ejectment may, so to speak, fold his arms 


EJECTMENT 


owner.®? 


in litigation. a4 


elaim.*® 


III. DEFENSES *7 


fense.*+ 
ful withholding 


529; Llewellyn v. Llewellyn, 201 Mo. 
303, 100 SW 40 (reviewing authori- 
ties); Phillips v. Phillips, 107 Mo. 
360, 17 SW 974; Shaw v. Tracy, 95 
Mo. 531, 8 SW ‘434; Charter Oak L. 
Ins. Co. v. Cummings, 90 Mo. 267, 2 
SW 397; Callahan vy. Davis, 90 Mo. 
78, 2 SW 216. 

R. I.—Grundy vy. Hadfield, 16 R. I. 
579, 18 A 186, 

See also infra § 101. 

[a] The action must be against 
the person actually in possession, 
and who keeps the complaining party 
out of possession, even though he 
holds in the right of or under anh- 
other, and cannot be maintained 
against the latter. Delaney v. Mich- 


igan, etc., Lumber Co., (Mich.) 104 
NW 658 

33. See infra § 104. 

34. Syracuse Gas Light Co. y. 


Rome, ete., R. Co., 11 NYCivProc 239; 
Le Blond Vv. Peshtigo, 140 Wis. 604, 
193 NW 157, 25 LRANS 511. See also 
supra §§ 53, 54. 

[a] A claim of ownership was 
sufficiently shown to authorize eject- 
ment where defendant, without plain- 
tiff’s consent, entered upon the land 
claimed by plaintiff, tore down 
fences, constructed a highway and 
drain on the land, and without ap- 
propriating the land, threatened, if 
plaintiff attempted to fence the high- 
way, to tear down such fences. Le 
Blond v. Peshtigo, 140 Wis. 604, 123 
NW 157, 25 LRANS 511. 

[b] ‘Where one claims the right to 
occupy submerged land for the cul- 
tivation of oysters, ejectment may be 
maintained against him. Lowndes v. 
Huntington, 153 U. S. 1, 14 SCt 758, 
38 L. ed. 615. 

35. See statutory provisions. 

36. Statutory proceedings to com- 
pel bringing of action to determine 
adverse claim of title see Quieting 
Title [32 Cyc 1387]. 

387. Cross references: 

Abatement of action see Abatement 

and Revival 1 C. J. p 15 
Accord and satisfaction see Accord 

and Satisfaction § 10. 

Adverse possession see Adverse Pos- 

session § 555. 

Defense to action or claim for dam- 
oe or mesne profits see infra § 
Biasement as defense see supra §§ 20, 


fy, 

Pleading defenses see infra § 125 et 
seq. 

Questions triable see supra § 5 


88. See supra § 5. 
39. See supra § 14 
40. Minnesota Debenture Co. v. 


Johnson, 94 Minn. 150, 102 NW 381, 
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cannot be maintained against the real owner alone 
where the land is in possession of a tenant, but must 
be brought against the tenant in possession.*? 
rule, however, does not apply to one in possession 
merely as the servant or employee of the land- 
Where there is no actual oceupant of the 
land the action should be brought against the per- 
son exercising acts of ownership over the premises. 


The 


[§ 60] L. Compelling Bringing of Action. By 
statute, in some jurisdictions, a person in posses- 
sion under claim of title may compel an adverse 
claimant to bring ejectment to try out the disputed 
This is in substance a statutory remedy 
to quiet title, and is treated as such in this work.®¢ 


and await the establishment of plaintiff ’s title, since 
the burden of proof is on plaintiff.4° 
which go to disprove an unlawful entry and wrong- 
ful withholding by defendant constitute a legal de- 
But facts which do not negative a wrong- 


Any facts 


of the land from plaintiff do not. 


110 AmSR 354; Altschul v. Casey, 45 
Or2182;. 76) 1083; Watts v. Witt, 39 
Bar 356, 17 SE 822. See also infra 
_{a]. Where plaintiff fails to estab. 
lish his title (1) the action fails, and 
it is not necessary for defendants to 
establish the title under which they 
claim. Sinclair v. Huntley, i31 N. C. 
243, 42 SE 605. (2) “Under no rule 
of law can the defendant [in eject- 
ment] be called upon to prove any 
title until the plaintiff has first es- 
tablished prima facie his own title. 
Until this is done, Er ee est condi- 


tio . defendentis.’ ”’ West vy. East 
Coast, etc., Co., 113 Fed. 137, 740, 51 
CCA 411. 

41) ito puouis.. vetc:, » Rig Com uve 


Karnes, 101 Ill. 402; Stow v. Russell, 
36 Ill. 18; Harley v. Harley, 140 Wis. 
282, 122 Nw 761. 

[a] Possession under an execu-. 
tory contract of purchase, with the 
right to be clothed with the legal 
title, is held, under the statute, to 
be both a legal and an equitable de- 
fense. Harley v. Harley, 140 Wis. 
282, 122 NW 761. 

[b] In ejectment for partnership 
lands by heirs of the deceased part- 
ner against a company formed by 
the survivor and the deceased’s wid- 
ow and administrator to take the as- 
sets, pay the firm debts, and continue 
the business, it is a good defense 
that the firm debts are not paid. 
Weld v. Johnson Mfg. Co., 86 Wis. 
552, 57 NW 874. 

[e] Possession by the grantor as 
agent of the true owner may be 
shown in defense to an action of 
ejectment against the former by his 
grantee in a quitclaim deed. Frank- 
lin v. Dorland, 28 Cal. 175, 87 AmD 


{d] A claimed purchase of inter- 
est of the owner by plaintiff at a 
sheriff’s sale may be controverted by 
either the judgment. debtor or any 
other person who is at liberty to 
show that the interest of the judg- 
ment debtor was not the subject of 
sale on execution. Bigelow v. Finch, 
11 Barb. (N. Y.) 498. 

fe] A covenant of warranty in a 
deed which is without words of in- 
heritance may operate by way of 
estoppel and bar ejectment against 
the grantee by a subsequent lessee of 
the grantor with notice of the deed. 
Shaw v. Galbraith, 7 Pa. 111. 

{f] In an action by a purchaser at 
an execution sale of realty subject to 
a mortgage defendant may protect 
his occupation by showing that his 
mortgagee had taken possession of 
the premises before the suit was 


1074 [19C.J.] 


constitute a defense.*? 
parties 1s governed by the facts 


when the action was commenced,** defendant cannot 
defeat recovery by showing that he has abandoned 
possession since the beginning of the suit,** or by 
showing that there has been an intervening period 
between the bringing of the suit and the final trial, 
during which plaintiff has been divested of his 
So a defendant having 
no interest in the premises either at the time of 
action or of trial, but only in the interval, cannot 
contest plaintiff’s prima facie title.*® 
is not an essential element in a defense to a pos- 
Possession which has been ae- 


title even by his own act.*® 


sessory action.‘ 


commenced and that he remained in 
possession as a tenant at will to the 


latter. Wilcox v. Wilbur, 15 R. I. 
434, 8 A 78. 
[g] Fraud.—The defense that the 


deed under which plaintiff claimed 
was procured by fraud, in that she 
had induced an old man to execute it 
in consideration of her promise to 
marry him, which she did not intend 
to perform, is available. Clarkson v. 
Pruett, (Ala.) 79 S 194. 

42. Burgess v. Rice, 74 Cal. 590, 
16 P 496; Campbell v. Hart, 118 La. 
871, 48 S 5383; Carter v. Carter, 237 
Mo. 624, 141 SW 873. 

fa] 
a proprietor in a town the legality of 
a proprietary division of the town 
cannot be disputed. Wells v. Brews- 
ter, 1 D. Chipm, (Vt.) 147. 

{b] The appointment of defendant 
as administrator of decedent’s estate 
cannot be set up in defense to an ac- 
tion by an heir against a person hold- 
ing as purchaser of the interest of 
another heir and of decedent’s. wid- 
ow, where no interest but defendant’s 
is to be served by such administra- 
tion and that interest is limited to 
the defeating of plaintiff in the suit. 
Dodge v. Page, 50 Vt. 39. . 

[c] he authority of one, acting 

as agent for plaintiff, to put another 
in possession of land as plaintiff’s 
tenant, cannot be questioned by de- 
fendant, it never having been ques- 
tioned by the principal. U.S. v. Slis 
21 Fed. 4. 
The lease in ejectment being 
a fictitious proceeding and the lessors 
being the real plaintiffs and the les- 
see, although a natural person, not 
being considered as really interested 
in the result, the proceedings should 
not be allowed to prejudice the par- 
ties. Warner v. Hardy, 6 Md. 525. 

[e] Where a deed was executed to 
plaintiff’s lessor by defendant for the 
land in controversy, to which femes 
coverts were parties, but which was 
not regularly proved as to them, de- 
fendant cannot deny the right of 
plaintiff to recover. Matthews v. 
Matthews, 24 nie 

{f] It is no defense: (1) That 
plaintiff has failed to pay the taxes 
on the land. McMillan y. Fuller, 41 
App. (D. C.) 384; Blight v. Atwell, 7 
T. B. Mon. (Ky.) 264. (2) That de- 
fendant’s possession was under a mis- 
take as to boundaries. Hamilton v. 
Murray, 29 Mont. 80,,74 P 75. (8) 
That defendant was in possession as 
an employee of plaintiff under an 
agreement that he was to have a lien 
on the land until his wages were 
paid. Todhunter vy. Armstrong, 6 
Cal. Unrep. Cas. 27, 53 P 446. (4) 
That defendant went into possession 
under a _ contract with plaintiff’s 
grantor after she had parted with the 
title. Chicago Terminal Transf. R. 
Co. v. Winslow, 216 Ill. 166, 74 NE 
815. (5) That the land was tempo- 
rarily uninclosed, where defendant 
had full notice of plaintiff’s claim. 
Sweetland v. Hill, 9 Cal. 556. (6) 
That plaintiff had offered to lease to 
defendant at a nominal sum the land 
occupied by him. Southern Pac. Co. 
v. Burr, 86 Cal. 279, 24 P1082. (7) 


And since the right of the 


In ejectment against one not | 


EJECTMENT 


as they existed 


[§ 62] 


Good faith 


That the delay of trustees, plaintiffs 
in ejectment, in executing their trust 
had been sufficient to divest their ti- 


tle to the lands, where defendant 
shows no claim whatever to _ the 
premises. Augustus v. Graves, 9 


Barb. 595 [aff 7 N. Y. 305]. .(8) That 
plaintiff had sued on a note given to 
him by one who had contracted to 
purchase the land, there being no 
connection between such third per- 
son and _ defendant. Gladfelder v. 
Hale, 62 Ill. 72. (9) That the land in 
dispute is inaccessible at the time of 
trial or judgment so that the sheriff 
cannot deliver possession. Woodhull 
v. Rosenthal, 61 N. Y. 382. (10) That 
there is the possibility of an adverse 
right arising. Finch y. Rhodes, 49 
Mich. 33, 12 NW 899. (11) That one 
defendant was acting as agent for 
the other defendant, where posses- 
sion is wrongfully withheld by both. 
Wells v. Atkinson, 24 Minn. 161. 

43. Butler v. Frontier Tel. Co., 
186 N. Y. 486, 79 NE 716, 116 AmSR 
568, 11 LRANS 920, 9 AnnCas ‘858. 
And see supra § 49. 

44, Butler v. Frontier Tel. Co., 186 
N. Y. 486, 79 NE 716, 116 AmSR 563, 
11 LRANS 920, 9 AnnCas 858 (hold- 
ing that the removal of a. wire 
stretched across plaintiff's premises 
after he brings ejectment will not de- 
feat the action). 

45. Edgerton v. Clark, 20 Vt. 264. 

Sen Hodges v. Parker, Brayt. (Vt.) 


47. Crowell, etc., Lumber Co. v. 
Duplissey, 130 La. 837, 58 S 590. 

48. Howell v. Leavitt, 95 N. Y. 
a Teahon vy. Leamy, 21 U. C, Q. B. 

49. Doe v. Daly, 8 Q. B. 934, 55 
ECL 934, 115 Reprint 1126. 

50. See supra §§ 37, 39-43; and 
eases infra this note. 

[a] Where defendant acquires his 
title derivatively from plaintiff, he 
cannot be heard to dispute the lat- 
ter’s title. Lewis v. Watson, 98 Ala. 
479, 13 S 570, 39 AmSR 82, 22 LRA 
297; Ware v. Dewherry, 84 Ala. 568, 4 
S 404; Tennessee, etc., R. Co. v. East 
Alabama R. Co., 75 Ala. 516, 51 Am 
R 475. 

{[b] In ejectment by a purchaser 
at a sheriff’s sale against defendant 
in execution, the latter while still in 
possession cannot defend on the 
ground that he himself has a better 
title. Lyerly v. Wheeler, 33 N. C. 288, 
53 AmD 414. 

[c] Where a vendor conveys to 
another in violation of his contract 
with a vendee in possession, the lat- 
ter is absolved and may deny the 
title under which he entered and pur- 
chase and defend under any other 
claim. Logan y. Steele, 7 T. B. Mon. 
(Ky.) 101. 

51. Ala.—Anderson v. Melear, 56 
Ala. 621; Russell v. Irwin, 38 Ala. 44. 

Cal.—Keane v. Cannovan, 21 Cal. 
291, 82 AmD 738; Potter v. Knowles, 
5 Cal. 87; Denike v. Santa Clara Val- 
ley Agricultural Soc., 9 Cal. A. 228, 
98 P 687. 

Fla.—Altha Gin, ete., Co. v. Liddon, 
74S 524. 

Ga.—Wall v. Louisville, ete., R. Co., 
85 SE 325; Briscoe v. Holder, 111 Ga. 


one of plaintiffs.* 


-* 


ss 61-62 


“quired by force or fraud against the will or con- 
sent of the owner and without color or lawful au- 
thority is no bar to an action by such owner.*® 
Nor is it any defense that defendant is the wife of 
® ® 

B. Title in Defendant. 
rule defendant in ejectment, when not estopped from 
so doing,®°° may defeat plaintiff’s recovery by show- 
ing title in himself,>! and for this purpese may pur- 
chase outstanding claims and procure as many con- 
veyances as he deems necessary or sufficient.>? 
the great weight of authority the rule applies, even 
though the title was acquired by defendant subse- 
anent to the commencement of the action,®® although 


As a general 


By 


877, 36 SE 690; Roe v. Johnson, 30 
Ga. 611. 

Ky.—Shaw v. Revel, 51 SW 566, 21 
ie 348; Tucker v. Phillips, 2 Metc. 
Paine vy. Gittings, 2 Harr. & J. 

Mich.—Hemmingway v. Drew, 47 
Mich. 554, 11 NW 382. : 

Miss.—Lum v. Reed, 53 Miss. 73. 

Mo.—Fellows v. Wise, 49 Mo. 350. 

Mont. — McCauley v. Jones, 34 
Mont. 375, 377, 86 P 422, 115 AmSR 
538 [cit Cyc]. 

N. Y.—Hermann v. Cabinet Land 
Co., 161 App. Div. 489, 146 NYS 777 
[rev on other grounds 217 N. Y. 526, 
112 NE 476]; Smith v. Gage, 41 Barb. 
60; Moores v. Townshend, 54 N. Y. 
Super. 245 [aff 120 N. Y. 64 Mem, 24 
NE 1102 mem]. 

Okl.—Eller v. Noah, 168 P 819; 
Young v. Chapman, 37 Okl. 19, 130 
P 289 (prior lease from common 
grantor). 

Or.—Crim y. Crim, 69 Or. 556, 139 
P 917 


Pa.—Klick v. Gernert, 220 Pa. 503, 
69 A 1034; Moncure v. Hansom, 15 
Pa, 385; Richardson vy. Morris, 26 Pa. 
Super: 192; Gilliland v. Hanna, Add. 
Philippine.—Sison v. 
Philippine 54. 

Porto Rico.—Sanchez v. Veve, 4 
Porto Rico Fed. 329; Picart v. De 
Le6n, 22 Porto Rico 553. 

PP aeayi od bene v. Rutledge, 10 Man. 

Ont.—Ferguson v. McNulty, 2 Ont 
WR 657; McLeod y. Austin, 37 U. C. 
~ B. 448; Doe v. Ault, 2 U. C. Q. B. 


ole 

fa]. Adverse possession.—(1) If 
defendant’s predecessor acquired ti- 
tle to a disputed strip of land by ad- 
verse possession, it was divested out 
of plaintiff’s predecessor, and plain- 
tiff had no title to support ejectment. 
Nichols vy. Tallman, (Mo.) 189 SW 
1184. (2) The defense of adverse 
possession cannot prevail if defend- 
ant fails to show such possession for 
the statutory period. Saunders v. 
New York Cent., ete. R. Co., 135 
N. Y. 613 mem, 32 NE 54 mem [aff 
62 Hun 621 mem, 18 NYS 942 mem]. 

[b] A grantee who took posses- 
sion under a void deed may maintain 
ejectment against one subsequently 
taking possession under a valid deed 
from the same grantor, where such 
deed was offered and admitted in evi- 
dence merely as color of title, and 
there was no evidence of ten years’ 
adverse possession by defendant. 
tee ea v. Smith, 114 Ala. 463, 21 S 

[c] A wrongdoer with title cannot 
be made to restore possession in an 
action of ejectment.. Prutzman v. 
Ferree, 10 Watts (Pa.) 148. 

[d] Where a patent has issued, to 
defeat plaintiff in ejectment, relying 
on an elder patent, it should appear 
that the prior survey varies*from the 
first entry, and what the variance is. 
Rays v. Woods, 2 B. Mon. (Ky.) 217. 

52. Richardson v. Morris, 26 Pa. 
Super. 192. 

53. Ala.—Pollard v. Hanrick, 74 
Ala. 334; Doe v. Collins, 7 Ala. 480. 
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§§ 62-63] 


in a few of the older cases a contrary view has been 
expressed.°* And a title acquired by a person under 
whom defendant claims subsequent to his coming 
into possession may be available to protect the lat- 
Title under which defendants in possession 
claim may always be shown, although it may not be 
The word ‘‘title’’ as used in this 
rule does not necessarily mean a written title, but 
means any such right as is good in law to resist 


48 Cal.| 


ter.®> 


the better one.®® 


Cal.—Roper v. McFadden, 
3465. Tustin v.. Haught, 23) ‘Cal. - 23%; 
Moore y. Tice, 22 Cal. 513. 

Colo.—Duggan v.: McCullough, 27 
Colo. 43, 59 P 748. 
serene ——Munsel v. Sanford, 1 Root 

te 

Ga.—Cook v. Georgia Land Co., 120 
Ga. 1068, 48 SE 378. 

Ill.— North v. Graham, 235 Ill. 178, 
18%/=85 NE 267, 126) AmSR- 189, 18 
LRANS 624 [cit Cyc]; Anderson v. 
Gray, 134 Ill. 550, 25 NE 843, 23 Am 


ae 696; Hardin vy. Forsythe, 99 Ill. 
Me.—Hillikir v. Simpson, 92 Me. 


590, 48 A 495 (title by Operation of 
law). 


Miss.— Robinson v. Parker, 11 
Miss. 114, 41 AmD 614. 
* Mont.—McCarley_ v. Jones, 34 


Mont. 375, 377, 86 P 422, 115 AmSR 
538 [cit Cyc]. 

N. Y.—Peo. v. Golding, 55 Misc. 
425, 106 NYS 821; Jackson v. Demont, 
9 Johns. Dod 6: AmD 259. 

Ok1.— Eller v Noah, 168 P 819. 

Tenn.—William v. Henderson, 1 
get 265; Carter v. Porrot, 1 Overt. 


Vt.—Tucker v. Keeler, 4 Vt. 161. 

54. Hubbard v. Bardstown, 2 
J. J. Marsh. 81 (holding that a 
conveyance by the lessor, after the 
date of the demise, to defendant in 
ejectment, does not affect the action 
nor abate the suit); Gritchell v. Kreid- 
ler, 12 Mo. A. 497 [aff 84 Mo. 472] 
(holding that a defendant in execu- 
tion cannot, as against a purchaser 
at the execution Sale, set up a right 
of possession acquired between the 
day of the sale and the trial of the 
ejectment suit brought against him 
by the purchaser). 

55. Jackson v. Given, 8 Johns. 
(NEY AIST io) AMD "328-3" Grays sv. 
Richford, 2 Can. S. C. 431 [rev i Ont. 
A. 112]. 

56. Sheridan vy. Southern Pac. Co., 
179 Fed. 81, 102 CCA 375; Grant v. 
Levan, 4 Pa. 393: 

57. Wilkes v. Wilkes, 18 App. re 
C.) 90; Reeves v. Low, 8 App. (D. C.) 
105; Grace v. Means, 129 Ga. 638, 59 
SE 811; Wilson vy. Horner, 59 Pa. 155; 
Philadelphia, etc., Land Co. v. Barl, 
3 Walk. (Pa.) 350; Doe v. Martin, 1 
Pr. Edw. Isl. 83. 

fa] For example, where a vendee 
of land enters actual possession and 
pays the entire purchase price, he 
thereby acquires a perfect equity 
which is the equivalent of legal title, 
and upon the strength thereof can 
successfully defend in ejectment 
against the vencer, or any one claim- 
ing under him, although no formal 
deed conveying the legal title was 
ever executed. Grace v. Means, 129 
Ga. 638, 59 SE 811. 

[b] One in possession of public 
land under a final certificate of full 
payment of the purchase money from 
the proper officer can successfully de- 
fend against an action of ejectment 
to recover the possession by the hold- 
er of a patent issued upon a subse- 
quent purchase of the land as a part 
of the public domain. Simmons v. 


Syaenet, Ih Oe SE OR ey be teak 
fc] The execution of a convey- 


ance to defendant by a third person, 
unaccompanied by proof of posses- 
sion or title in such person, is held 
no evidence of title in defendant. 
Lake v. Hancock, 38 Fla. 53, 20 S 811, 
56 AmSR 159. 

[d] "Title held sufiicient.—A de- 
fense to ejectment may be made; (1) 


EJECTMENT 


[§ 63] 


Upon proof of a parol gift accepted 
and executed. Hayes v. Hayes, 126 
Minn. 389, 148 NW 125. (2) Upon 
proof of a homestead right. Thorn- 
ton v. Boyden, 31 Ill. 200; Smith v. 
Miller, 31 Ill. 157; Connor v. Nichols, 
31 DISA 8. (3) Upon proof of a 
bona fide entry from the United 
States. Waller v. Von Phul, 14 Mo. 
84. (4) By a receipt from the re- 
ceiver of a local land office acknowl- 
edging full payment by defendant for 
the lands in controversy. Bates v. 
Herron, sor cAsa LL)” Bye nisht 
of preémption, although such right 
has not been proved in the land office 
and a certificate thereof obtained. Al- 
ison v. Hunter, 9 Mo. 749. (6) By 
the record of a guardian’s sale in an 
action by those deraigning title un- 
der the record, where the court or- 
dering the sale had jurisdiction. Fitz- 
gibbon v. Lake, 29 Ill. 165, 81 AmD 
302. (7) By prior possession under 


a claim of fee, where plaintiff rests | 


his claim on possession alone. Nor- 
fleet v. Russell, 64 Mo. 176. (8) By 
a lease from the city which, it is 


shown, had possession prior to plain- 
tiff, although there is a defect in the 
lease, where the latter claims only 
by virtue of an entry and of posses- 
sion prior to defendant’s entry. 
Carleton v. Darcy, 90 N. Y. 566 [rev 
46 N. Y. Super. 484]. (9) A show- 
ing that defendant in possession pur- 
chased the property at public sale 
and has paid the purchase price is a 
good defense, even though a deed of 
conveyance had not been made to 
him. Antha Gin, ete. Co. v. Liddon, 
(Fla.) 74 S 524. (10) A grantee ina 
trust deed may set up his title in 
defense, although the conveyance 
was made by a trustee without no- 
tice as required in the deed of trust, 
since until redemption he had the le- 
gal title. Wilson v. South Park 
Comrs., 70 Tll. 46. (11) An executor’s 
title may be pleaded by a defendant 
claiming under an invalid executor’s 
deed, where plaintiff’s right of action 
is based on mere prior possession. 
Gregory v. Haines, 13 Cal. 591. ( 12) 
A prior security deed from a com- 
mon grantor will prevent defendant 
from being evicted until the debt se- 
cured by the deed is paid. Hamilton 
v. Rogers, 126 Ga. 27, 54 SE 926. (13) 
A defense to ejectment may be made 
by proof of a right of dower. Jones 
v. Manly, 58 Mo. 559; Den v. Dodd, 6 
IN eee oO. 

fe] ‘Title held not sufficient.—Suf- 
ficient title to constitute a defense is 
not shown: (1) By the purchase of 
land at a sale on execution, if the 
time for redemption has not expired. 
MeMinn vy. O’Ccnnor, 27 Cal. 238. (2) 
By a lease executed by one not au- 
thorized to act for the owner. Roose- 
velt v. Hungate, 110 111. 595. (3) By 
a lease, the validity of which he did 
not recognize during his occupancy. 
Rausch v. Briefer, 138 Mich. 284, 101 
NW 528. (4) By a claim founded on 
fraud. Pekin Min., etc., Co. v. Ken- 
nedy, 81 Cal. 356, 22 P 679; 
v. Nock, 34 Conn. 156. 
forged deed. Redden v. Tefft, 48 Kan. 


302, 29 P 157. (6) By an invalid deed. 
Bosworth vy. Farenholz, 3 Iowa 84; 
Sims v. Gray, 66 Mo. 613. (7) By a 


deed founded on an illegal considera- 
tion. Watkins v. Nugen, 118 Ga. 375, 
45 SE 260 (holding that while the 
courts will not set aside a convey- 
ance founded on an illegal considera- 
tion, after it is executed, at the in- 
stance of the grantor or any one in 
privity with him, it constitutes no re- 


the title of plaintiff.57 
not barred by the faet that defendant owns an in- 
terest in the land, since plaintiff may be entitled to 
be let into possession as cotenant.>’ 

C. Want of Title in Plaintiff.°° 
fects in plaintiff’s title constitute a good defense in 
an action against one in peaceable possession, al- 
though without color of title.®° 
must prevail until plaintiff establishes evidence of 
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An action of ejectment is 


De- 


Title by possession 


ply to proof of prior possession by 
one not claiming under the grantor 
nor in privity with him). (8) By a 
tax title derived from the state which 
accrued and was perfected after a 
void probate sale of a decedent’s 
land, where an action is brought by 
the heirs. Rule v. Breach, 58 Miss. 
552. (9) By a parol lease of which 
plaintiff had no Kncwledge. Burr v. 
Spencer, 26 Conn. 159, 68 AmD 3879. 
(10) By a’ satisfied mortgage, al- 
though paid off by defendant. Jack- 
son v-€Cris, -t1* Johns, CON, Yer 43 
(11) By a descent cast on the parties 
in possession. Holt v. Hemphill, 3 
Oh. 232. (12) By a martgage as- 
signed after the mortgage was barred 
by the statute of limitations. Hanna 
v. Renfro, 32 Miss. 125. (13) By a 
deed of an undesignated part of a 
lot. Miller v. Smith, 33 Pa. 386. (14) 
By permission from the land agent 
of the state to enter land as a set- 
tler. Stevens v. Bragdon, 45 Me. 81. 
(15) Where the person through whom 
defendants claimed title had only a 
life estate, and died before eject- 
ment was brought by the reversion- 
ers. Nolen v. Powell, (Ala.) 64 S 
566. (15) By a bond for the convey- 
ance of the land. Mississippi Agri- 
cultural Bank v. Rice, 4 How (U. S.) 
225, 11 L. ed. 949. Contra Kirby v. 
Wabash, ete; -R. -Co.; 109s Tllys 412 
(holding that a bond for a deed given 
to a railroad company for a strip of 
land was sufficient after the condi- 
tions in the bond had been performed 
to defeat recovery in ejectment by 
the grantor against a different rail- 
road company operating the road). 
(17) An agreement which, while neg- 
ativing a tenancy, confers a right to 
enter upon land and work and man- 
age a dairy farm thereon, the profits 
to be equally divided between the 
grantee and the owner of the legal 
estate who continues to reside on 
the land, does not give the grantee a 
right to the exclusive possession of 
the land as against the owner of the 
legal estate, and therefore does not 
afford an answer to an action of 
ejectment brought in the supreme 
court of New South Wales by the 
owner. Hindmarsh v. Quinn, 17 
Austr, C. L. R. 622.' (18) For other 
instances in which title was held in- 
sufficient see Cruise v. Riddle, 21 Ala. 
791; Keane v. Cannovan, 21 Cal. 291, 
82 AmD 738; Riley v. Southwestern, 
ete, (RR: Co. 63° Ga. 325%. VorisiGve 
Thomas, 12 Ill. 442; Goss v. Meadors, 
78 Ind. 528; Rickershauser v. Mc- 
Mahan, 39 Kan. 288, 18 P 217; Louis- 
ville, etc., R. Co. v. Rudd, 30 SW 604, 
17 KyL 92; Shelby v. McWilliams, 4 
T. B. Mon. 139; Morse v. Hewett, 28 
Mich. 481; Sankey v. Noyes, 1 Nev. 
68; Roan Mountain Steel, ete., Co. v. 
Edwards, 110 N. C. 3538, 14 SE 861; 
Terrell v. Terrell, 69 N. C 56. 

58. Vanderbilt v. Brown, 128 N. Cc. 
498, 39 SE 36. 

59. Title to support ejectment see 
supra § 11 et seq. 

60. U. S.—Hockett v. Alston, 110 
Fed. 910, 49 CCA 180. 

Ala.—Mahan v. Smith, 151 Ala. 482, 
44 S$ 375. 

Ark.—Dowdle v. Wheeler, 76 Ark. 
529, 89 SW 1002, 113 AmSR 196. 

Del.—Lore v. Hill, 3 Del. 530. 

Mo.—Cobe vy. Lovan, 193 Mo. 235, 
§2 SW 93, 4 LRANS 439, 112 AmSR 
480; Newman vy. Lawless, 6 Mo. 279. 

N. Y.—Peo. v. Inman, U9 ve Newey. 
200, 90 NE 438 

Pa.—Brew v. ‘Sharer, 42 Pa. Super. 
89. 
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superior right to the possession.*t But the rule that 
plaintiff must recover on the strength of his own 
title *? cannot be invoked in favor of a defendant 
who fraudulently induced plaintiff to purchase a 
weak title, since the doctrine of estoppel then ap- 


plies.®% 


[§ 64] D. Want of Actual Seizin. 
actual seizin in a person through whom plaintiff 
claims is, it has been held, no ground of nonsuit, if 
he had a seizin by deed, where the objection is not 


founded on a descent east.*4 


[§ 65] 


defense.°° 
session of his grantor, defendant 


claim by showing an abandonment by such grantor 


before conveyance to plaintiff. 
[§ 66] F. Want of Possession 
fendant.°® 


S. C.—Nicholson v. Villépigue, 97 
S.-C. 130, 81 SE 494: , 

W. Va.—dJeffrey v. Lemon, 58 W. 
Varese 662002) SH 769: 

Newfoundl.—French  v. 
Newfoundl. 404. 

{a] Thus where plaintiff relied 
upon a deed given on the foreclosure 
of a trust deed, defendant, under an 
answer stating facts showing such 
deed to be void, was entitled to re- 
cover, although he did not ask to be 
permitted to redeem. Cobe v. Lovan, 
193 Mo. 235,/92 SW 93, 4 LRANS 439, 
112 AmSR 480. 

{b] Plaintiff who shows no title 
cannot recover, whether defendant’s 
title is valid or not. Stephens v. 
Moore, 116 Ala. 397, 22 S 542; Doe v. 
Clayton, 81 Ala. 391, 2.S 24. 

[c] A conveyance by the ancestor, 
under whom plaintiff claims, may be 
set up as showing that plaintiff in- 
herited nothing therein. Hagenbuck 
v. McClaskey, 81 Ind. 577. 

{d] A purchaser of lands from 
Indians in violation of law, although 
no title is conveyed, may maintain 
his possession against one having no 
right to the 1and. Bedel v. Loomis, 
LEN Eos ‘ 

[e] As against an invalid tax deed 
to plaintiff actual possession of de- 
fendant under a claim of title will 


Dunn, 4 


prevail. Maxwell v. Paine, 53 Mich. 
30, 18 NW 546. 
{f] Forfeiture for taxes.—If de- 


fendant in an ejectment suit shows 
that the land in controversy hasbeen 
omitted from the land books of the 
proper county for five. successive 
years before the trial, he makes a 
prima facie case of forfeiture, and 
defeats plaintiff's right to recover, 
unless plaintiff can show that the 
land was assessed improperly in an- 
other county, and the illegal taxes 
thereon paid, or that the land has 
been redeemed, regranted, or resold, 
so as to reinvest the title in him. 
Jeffrey v. Lemon, 58 W. Va. 662, 52 
SE 769; Davis v. Living, 50 W. Va. 
431, 40 SE 365. 

61. U. S.—Hockett vy. Alston, 110 
Fed. 910, 49 CCA 180.. 

Ark.—Allen y. Phillips, 87 Ark. 185, 
112 SW 403. 

Mo.—Foster v. Denton, 51 Mo. 39. 

Philippine.—Santos y. Estejada, 26 
Philippine 398; Belen v. Belen, 13 
Philippine 202. 

Ont.—Hartley v. Maycock, 28 Ont. 
508; McLeod v. Austin, 37 U. C. Q. B. 
443; Williams v. McDonald, 33 U. Cc 

be 423. 

See also supra § 14. 

[a] Under Alabama Code (1907) § 
3839, providing that 
must be brought in the name of 
the real owner or of the one 
entitled to the possession, al- 
though plaintiff may have ob- 
tained his title by a conveyance by 


E. Abandonment of Possession.®> Where 
both parties’ claims rest on a possessory title alone, 
abandonment of possession by plaintiff may be a 
Where plaintiff relies on the prior pos- 


Defendant may defeat the action by 


ejectment | 


EJECTMENT 


ment. 


[§§ 63-68 


showing that he was not the actual occupant of the 
premises at the time of the commencement of the 
action or since.°° ' 

[§ 67] G. Possession under License or Ease- 
It is a good defense that defendant holds 


possession of the land under a license from plain- 


Want of | tiff.7° 


possession.”? 


But a right in the nature of an easement. 
will not operate as a bar,’7! where defendant admits. 
that he has ousted plaintiff and claims exclusive 
But a defendant cannot be disturbed 


in the enjoyment of an easement by an action of 


ejectment.*? 


Person 74—1, 
General Rule. 
may defeat the 


[§ 68] H. Title or Right of Possession of Third. 
Right to Show Outstanding Title—a.. 
The general rule is that a defendant 
who is in possession under color of title or right may 
avail himself of an outstanding title in a third per- 


son as a defense;’> notwithstanding he does not con- 


or Ouster by De- 


a grantor not in possession when the 
conveyance was executed, does not 
apply to deeds made before the 
adoption of the code of 1907, and a 
deed executed in 1902, while a third 
person was in adverse possession, is 
invalid as to the third person, and 
the grantee may not recover the 
premises from him. Curtis v. Riddle, 
12%, Alannt2es=59 US 347. 

62. See supra § 14. 

63. Graham v. Partee, 139 Ala. 
310, 35 S 1016, 101 AmSR 32; Lane 
v. Reynard, 2 Serg. & R. (Pa.) 65. 

64. McGregor v. Comstock, 16 
Barb. 427 [aff 17 N. Y. 162]; McDon- 
ald v. McGillis, 26 U. C. Q. B. 458. 

“In the absence of a statute hav- 
ing such an effect, the age of the 
record title to land, though unaccom- 
panied by possession, does not, ex- 
cept in favor of an adverse possessor, 
impair the rights it confers on the 
holder of it, unless it has been di- 
vested, or the right to assert it has 
been lost or barred in some way pro- 
vided for by law.” Houston Oil Co. 
v. Goodrich, 226 Fed. 434, 437, 141 
CCA 264 [app dism 245 U. S. 440, 38 
SCt. 140, 62 L. ed. 385]. 

65. Plaintiff's abandonment of 
possession see supra § 28. 

66. Onderdonk vy. Lord, Lalor 
(N. Y.) 129; McLeod v. Austin, 37 
U. C. Q. B. 443; Kipp v. Synod, 33 
UC 2O AB e020: 

67. Bird v. Lisbros, 9 Cal. 1, 70 
AmD 617. 

_68. Necessity of ouster and posses- 
sion by defendant see supra §§ 48, 49. 
aoee: Cal.— Pope v. Dalton, 31 Cal. 

N. Y.—Porter v. McGrath, 41 N. Y. 
Super. 84. 

IS ie DMR c a v. Leonard, 50 Pa. 

Vt.—Lapoint v. Sage, 90 Vt. 560, 99 
A 233. 

Acre, 5x Ont, Pr; 


Ont.—Wallace v. 
Pe Burnham v. Jones, 32 U. C. Q. B. 


See also supra § 49. 

{a] Surrender of possession by 2 
tenant before the action was com- 
menced will defeat ejectment against 
in Sowles v. Carr, 70 Vt. 630, 41 A 

{b] Defendant is not estopped 
from denying possession by the fact 
that he was seen in possession by 
plaintiff's agent and claimed to be 


in possession. Pope v. Dalton, 31 
Cal. 218. 
{ce} One who has erected im- 


provements on and rented the land 
cannot defend on the ground that he 
asserted no right to the land, but 
that his acts and contTol were lim- 
|ited to the improvements. Ghost v. 
| Shuman, 4 Colo. A. 88, 34 P 733. 

|_ 70. Somers yv. Somers, 83 Conn. 
| 156, 76 A 45; Cape Girardeau, ete., R. 
| Co. v. St. Louis, etc., R. Co., 222 ‘Mo. 


nect himself in any way with such outstanding 


461, 121 SW 300; Sullivant v. Frank- 
lin County, 3 Oh. 89; Hummel v. 
Wurster, 2 LancLRev (Pa.) 246. See 
also Tillson vy. Holloway, 94 Nebr. 
635, 143 NW 939 (holding that where ° 
a father, being indebted to his son, 
placed him in possession of real es-— 
tate upon the mutual understanding 
and agreement that the son should 
have the possession and use of the 
land until settlement between them, 
and after many years the father died 
without having made _ such _  settle- 
ment, the devisees and heirs of the 
father would not be allowed in equity 
to recover possession of the land 
without accounting for and payment 
of the amount due the son). 

[a] Possession under an execu- 
tory contract of sale, where defend-: 
ant is not in default, is a good de-. 
fense. Coles v. Meskimen, 48 Or. 


SANSOME 6 ce 

71. Lott v. Payne, 82 Miss. 218, 
33 S 948; Asbury Park v. Hawx- 
hurst, 67 Nod. 4.5825 52 A 694) 

72. Jacobson v. Hayday, 83 N. J. 


E5878 o A 902% 
47 HowPr: 


73. Kurkel v. Haley, 
(N. Y.) 75. And see supra §§ 18-21. 

74. See also supra § 15. 

75. . S—McGuire v. Blount, 199: 
U.S. 142 S26RSCteds 500 Le edvei2bs 
West v. Hast Coast Cedar Co., 113 
Fed. 737, 51 CCA 411; Smyth v. New 
Orleans Canal, ete., Co., 93 Fed. 899, 
35 CCA 646; Henéerson v. Wanamak- 
ent! (Meds 736,025) .C GA a 8ae 

Ala.—Reynolds vy. Trawick, 78 S 
827; Swindall v. Ford, 184 Ala. 137, 
63 S 651; Holtzclaw v. Miley, 172 Ala. 
15, 55 S 150; Tapia v. Williams, 172 
Ala. 18, 54 S 613; Owen v. Moxon, 167 
Ala. 615, 52 S 527; Doe v. Hdmond- 
son, 145 Ala. 557, 40 S 505; Carter v. 
Smith, 142 Ala. 414, 38 S 184, 110- 
AmSR 386; Bromberg v. Smee, 130 Ala.. 
601, 30 S 483; Price v. Cooper, 123 Ala. 
392, 26 S 238; Matkin v. Marx, 96 
Ala. 501, 11 S 6338; Stephenson v. 
Reeves, 92 Ala. 582, 8 S 695; Snedecor 
v. Freeman, 71 Ala. 140; Eakin v. 
Brewer, 60 Ala. 579; Anderson v. Me- 
lear, 56 Ala. 621; Ellison v. Mobile, 
Hite fae 558; King v. Stevens, 18 Ala. 

Cal.—Gregory v. Haynes, 13 Cal. 
591; Potter v. Knowles, 5 Cal. 87. 

Colo.—Morris vy. Grauberger, 59: 
Colo. 164, 147 P 674; Dyke v. Whyte, 
17. Colo, 296;.29 B 128. 

D. C.—Scott v. Herrell, 31 App. 45. 

Fla.—Sherlock y. Varn, 64 Fla. 447,. 
aya 953; Hogans v. Carruth, 18 Ma. 

Ga.—Jones v. Sullivan, 33 Ga. 486:; - 
Brumbalo v._ Baxter, 83 Ga. 81: 
Brooking vy. Dearmond, 27 Ga. 58>. 
Jones v. Scoggins, 11 Ga. 119. 

Tll.—Boyer v. Thornburg, 115 Tl. 
540, 4 NE 253; Masterson vy. Cheek, 
23 Tl. 72. 

Ind.—Galbreath v. Doe, 8 Blackf.. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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title.76 The rule is otherwise in some jurisdictions,”? 
and under certain circumstances defendant must con- 
nect himself with the outstanding title to make it 
available to him as a defense.7® Thus, as against a 
prior actual possession, not apparently wrongful, a 
defendant i in ejectment cannot set up an outstanding 
title in a stranger unless he connects himself with 
A defendant without claim or color of 
title in himself cannot defeat ejectment by urging 


that title.7° 


mere defects in plaintiff’s title.8° 


[§ 69] b. Exceptions to Rule—(1) 


edgment of Plaintiff’s Title. 


session under plaintiff.8? 


366; Connelly v. Doe, 8 Blackf. 320; 
Doe v. West, 1 Blackf. 133. 

Ky.—Davis v. Davis, 157 Ky. 530, 
163 SW 468; Price v. Evans, 4 B. 
Mon. 386; Sowder v. McMillan, 4 
Dana 456: Fowke v. Darnall, 5 Litt. 
316; Coleman vy. Talbot, 2 Bibb 129, 
4 AmD 687. 


La.—Font v. McConnell, 46 La. 
Ann. 215, 14 S 522. 
Md.—Hall vy. Gittings, 2 Harr. & 


Smlaltoe 

Mich.—Lee v. Clary, 38 Mich. 223. 
ei ee v. Porter, 38 Miss. 

Mo.—Kelley v. Kurz, 118 Mo. 414, 
24 SW 171; Callaway v. Fish, 50 Mo. 
420; Gurno v. Janis, 6 Mo. 330. See 
also Mulherin v. Simpson, 124 Mo. 
610, 28 SW 86. 

N. Y.—Brewster v. Striker, 1 E. D. 
Smith-321 [aff.2 N.Y. 19]; "Adair v. 
Lott, 3 Hill 182. See also Gallupville 
Reformed Church v. Schoolcraft, 5 
Lans. 206 [rev on other grounds 65 
N.Y... 1347. 

N. C.—Clegge v. Fields, 52 N.C. ads 
eee 450; Love v. Gates, 20 N. C. 


Oh.—Fowler v. Whiteman, 2 Oh. 
St. 270; Perkins vy. Dibble, 10 ‘Oh. 433, 
36 AmD 97. 

Or.—Moore v. a mene Transp., 
etc., Co.. 7 Or. 35 

Pa.—Bear Wranley Coal Co. v. Dew- 
art, 95 Pa. 72; Burford v. McCue, 53 
Pan 42t: Gilliland v. Hanna, Add. 251. 

Porto Rico. —Compania de los Fer- 
rocarriles vy. Rohrer, 3 Porto Rico 
Fed. ee 

S. C—Young v. McNeill. 78 S. C. 
148, 59 SE 986: Love v. Turner, 71 
Sec: 822, 51 SE 101; Wagener v. 
Parrott, 51 S. C. 489, 29 SH 240, Fe 
AmSR 695; Giles v. Pratt, 21 S. C. 
tt Weaver v. Ingram, 10 S. C. L 

S. D—Gibson yv. Pekarek, 25 S. D. 
281, 298, 126 NW 597 [quot Cyc]. 

Tenn. ”_woods vy. Bonner, 89 Tenn. 
411, 18 SW 67; Coal Creek Min., etc., 
Co. v. Ross, 12 Lea 1; Miller v. Holt, 
1 Overt. 308. 

vVt.—Tucker v. Keeler, 4 Vt. 161. 

Va.—Steelman v. Lafferty, 112 Va. 
494, 71 SE 524; Merryman v. Hoover, 
107 Va. 485, 59 SE 483; Reusens v. 


Lawson, 91 Va. 226, 21 SE 347; At- 
Kins v. ‘Lewis, 14 Gratt. (55 Va.) 30. 
Wash.—O’Brien v. McKelvey, 59 


Wash. 115, 109 P 337. 

W. Va.—-Lewis v. Yates, 62 W. Va. 
575, 59 SE 1073. 

Wis.—Gardiner v. Tisdale, 2 Wis. 
153, 60 AmD 407. 

Wvo.—Lee v. Cook, 2 Wyo. 312. 

N. B.—Doe v. McColean, 12 N. B. 542. 


Ont.—McKay v. McKay, 25 U. C. 
Q. B; 1338. 
[a]. The reason that ejectment 


cannot be maintained where there is 
an outstanding title, is that under 
such circumstances the right to im- 
mediate possession cannot be 
claimed. State vy. Cincinnati Tin, etc., 
Covi Ohs Cir... Ct5218,,, 14 Oh. Cir. 
Dec. 587. 

[b] Defendant must show that the 
boundary of the stranger’s title in- 


Since the doctrine of 
estoppel is applicable to cases in which defendant 
has recognized plaintiff’s title,“ ordinarily the de- 
fense of an outstanding title in a third person is 
not available, where defendant has entered into pos- 
But if before acceptance 


EJECTMENT 
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of either possession or title under a previous con- 
tract with plaintiff defendant disavows both and 
takes possession under what he considers a better 
title, he may defend under it.8* And where in eject- 
ment by the vendor against the vendee holding under 
bond, who has made default in payment of the pur- 
chase money, a third person is made a party de- 
fendant, a deed offered by such third person tend- 
ing to show title out of plaintiff and to explain his 


possession is admissible.** 


Acknowl- [§ 70] 


cludes the land in controversy or the 
defense fails. Pearson v. Baker, 4 
Dana (Ky.) 321. 

{[c] The rightfulness of the exclu- 
sive possession of a tenant in com- 
mon as against his cotenants cannot 
be questioned by a stranger to the 
title. Simmons vy. Spratt, 26 Fla. 
449, 8 S 123, 9 LRA 348. 

[d] ‘Where defendant is in posses- 
sion under tenants in common, every 
defense available to them is equally 
available to him. Farr v. Perkins, 
173 Ala. 500, 55 S 923. 

[el] ‘Where right to a New Madrid 
location is involved defendant under 
the Missouri statute of 1839 regulat- 
ing the practice relating to New Ma- 
drid locations cannot merely impeach 
the title of his adversary, but must 
assert the better title. Mitchell v. 
Tuckers, 10 Mo. 260. 

{f] Mortgage outstanding. — 
Where a mortgage vests the legal 
title in the mortgagee, and the right 
of possession follows as a _ conse- 
quence unless there is a provision to 
the contrary, such a mortgage out- 
standing prevents recovery in eject- 
ment by the mortgagor. Richardson 
v. Baltimore, etc., R. Co., 89 Md. 126, 
42 A 988. 

76. U. S.—West v. East Coast 
Cedar’ Co.; 113: Fed: 737, 51 CCA’ 411. 

Ala.—Reynolds v. Trawick, 78 S 
827; Sapia v. Williams, 172 Ala. 15, 
54 S 613; Owen v. Maxon, 167 Ala. 
615, 52 S 527; Hall v. Slaughter, 155 
Alay 625; 47 S 71033 “MeCreery.” Vv. 
Jackson Lumber Co., 148 Ala. 247, 41 
S 822; Doe v. Edmondson, 145 Ala. 
557, 40 S 505: Guilmartin v. Wood, 
76 Ala. 204. 

Cal.—Trenouth v. Gordon, 63 Cal. 
379; Cranmer vy. Porter, 41 Cal. 462; 
Simson v. Eckstein, 22 Cal. 580; 
Welch v. Sullivan, 8 Cal. 165. 

D. C.—Scott v. Herrell, 31 App. 45; 
Reeves v. Low, 8 App. 105. 

Ga.—Roberts v. Tift, 186 Ga. 901, 
72 SE 234; Waters v. Durrence, 119 
Ga. 934, 47 SE 216; Jenkins v. South- 
ern’ R.-Co.,'° 109 Ga. 35, 34 SE 355; 
Jones vy. Sullivan, 33 Ga. 486. 

Ill.— Cobb v. Lavalle, 89 Ill. 331, 31 
AmR 91; Rupert v. Mark, 15 Ill. 540. 

Ky.—Davis v. Davis, 157 Ky. 530, 
163 SW 468; Steele v. Bryant, 132 Ky. 
569, 116 SW 755. 

N. Y.—Bloom v. Burdick, 1 Hill 
130, 37 AmD 299; Swart v. Service, 
21 Wend. 36, 34 AmD 211, 

N. C.—Thomas v. Hunsucker, 108 
N. C. 720, 18 SE 221; Clegg v. Fields, 
52 N. C. 37, 75 AmD 450. 

/S. G—Young v. McNeil, 78 S. G 
143, 59 SE 986. 

3) D—Gibson v. Pekarek, 25 S. D. 
281, 126 NW 597, 604, AnnCasi912B 
944 [quot Cyc]. 

; Vt.—Townsend v. Downer, 32 Vt. 
83. 

{a] That a deed under which 
plaintiff claims was in fact a mort- 
gage may be shown by a defendant, 
although he does not connect himself 


(2) Title 
Based on the doctrine of estoppel 8° as well as a rule 
of law founded on convenience,’ the general rule is 
that where plaintiff and defendant both claim title 
from a common source defendant cannot show title 
in a third person independent of the common source 
without connecting himself with the independent 


from Common _ Source. 


77. McBrida v. Steinweden, 72 
Kan. 508, 88 P 822; Thomas v. Rauer, 
62 Kan. 568, are "80; Duffey v. Raf- 


ferty, 15 Kan. 9. 
78 Blight v. Atwell, 7 T. B. Mon. 


(Ky.) 264 Cheidide title under an un- 


,recorded deed sufficient unless de- 


fendant connects himself with a sub- 
Sequent conveyance to a purchaser 
without notice). 

[a] Defects in patent to public 
lands cannot be availed of by a de- 
fendant who does not deraign title 
from the state. Schieffery v. Tapia, 
68 Cal. 184, 8 P 878; Warner Valley 
Stock Co. v. Morrow, 48 Or. 258, 86 


P 369; Stewart v. Altstock, 22 Or. 
182, 29 P 553. 
[b] Title in receiver.—A defend- 


ant cannot set up that there is an 
outstanding right to the possession 
of the premises in a receiver appoint- 
ed to foreclose a mortgage executed 
by plaintiff’s grantor to a third per- 
son, where he does not in any way 
connect himself with the mortgage or 
with the receivership. Glos v. Pat- 
terson, 195 Ill. 530, 63 NE 272. 

79, Stacy. iv. Bostwick, 48 Vt. 192; 
Perkins v. Blood, 36 Vt. 273 [dist 
Townsend v. Downer, 82 Vt. 183]; 
Russell v. Brooks, 27 Vt. 640; Brain- 
tree v. Battles, 6 Vt. 395. 

80.\ Deering y. Reilly, 167 N. Y. 
184, 60 NE 447, 32 NYCivProc 49 [aff 
38 App. Div. 164, 56 NYS 704]; Peo. 
v. La Prairie, 169 App. Div. 347, 154 
NYS 795. ee also cases infra § y (i 

81. See supra § 39. 

82. Ala.—Guilmartin vy. Wood, 76 
Ala. 204; Tennessee, etc., R. Co. v. 
Hast Alabama, etesroR. Co., 75 Ala. 
516, 51 AmR 475: Seabury v. Doe, 22 
Ala. 207, 58 AmD 254 

Del.—Cooch v. Gerry, 3 Harr. 280. 


Ga.—Lightfoot v. Brower, 133 Ga. 
766, 66 SE 1094. 
Ida.—White v. Johnson, 10 Ida. 


438, 79 P 455. 
Iil.—Doe v. Cochran, 2 Ill. 209. 


Kan.—O’Brien  v. ’Wetherell, 14 
Kan, 616. 
Ky.—Fowler v. Cravens, 3 J. J. 


Marsh, 428, 20 AmD 153; Hamilton v. 
Taylor, Litt. Sel. Cas. 444. 
Miss.—Walker y. Williams, 30 


Miss. 165. 

Mo.—Cook vy. Newby, 213 Mo. 471, 
112 SW 272; Mathews v. Lecompte, 
24 Mo. 545. 

N. Y.—Schauber v. Jackson, 2 
Wend. 13 [rev 7 Cow. 187]; Jackson 
v. Ayers, 14 Johns. 224; Jackson v. 
Stewart, 6 Johns. 34; Utica Bank v. 
eesguiee 8 Barb. Ch. 528, 49 AmD 

Oh.—Hart v. Johnson, 6 Oh. 87. 

[a] A vendee in possession cannot 
defend against a vendor on _ the 
ground that the latter had no title. 
Lightfoot v. Brower, 133 Ga. 766, 66 
SE 1094. 

83. Nerhooth v. Althouse, 8 Watts 
(Pa.) 427, 34 AmD 480. 

84. McAlpin v. Lee, 57 Ga. 281. 

85. Plaintiff relying on title from 


with the title of the one executing |common source see supra $ 39. 


the mortgage. Swart v. Service, 21 
Wend. (N. Y.) 36, 34 AmD 211. 


86. 
87. 


See supra: §§ 39-48. 


Newlin v. Osborne, 47 N. C. 
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title,88 although an independent title with which 
defendant connects himself may be shown.®® This 
rule is limited to precluding defendant from show- 
ing a superior outstanding title older than the com- 
mon source.°° It does not prevent defendant from 
showing an outstanding title subsequently accru- 
ing,®! such as a tax title,2? and defendant may defeat 
recovery by showing that the title of the common 
source is outstanding in a third person.%? 

[§ 71] (3) Defendant a Mere Trespasser. A de- 
fendant who is a mere trespasser or intruder cannot 
set up title in a third person to defeat a recov- 
ery,®* for where a person intrudes without claim of 
right, upon the actual possession of another, there 
is reason in compelling him to restore the possession 
before he is permitted to show title in a third per- 
son.95 But this rule does not apply in a ease of that 
constructive possession which the law implies as fol- 
lowing title, and defendant entering, declaring that 
he takes the lands as a mere possession, acknowledg- 
ing his ignorance of the owner, and expressing a 
desire to discover him, for the purpose of pur- 
chasing, is not precluded from showing the title out 
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of the lessors of plaintiff, notwithstanding he may 
be unable to trace it to himself.°® So it has been 
held not to apply where the purpose is to show the 
want of all title or right of possession in plain- 
tift97 

[§ 72] (4) Other Exceptions. As a general 
rule a judgment debtor in possession cannot defend 
ejectment against him by the purchaser at a sheriff’s 
sale by showing an outstanding title in another.?* 
If the execution, however, conferred no power to 
make the sale, defendant is not estopped to show an 
outstanding title,®® and defendant in execution may 
on ejectment show that he never had such title as 
was the subject of sale on legal process.1. If he de- 
fends he cannot set up that he had conveyed the 
title to another before the judgment against him 
was obtained.? But if he abandons the land after 
the sale and subsequently returns to it, an out- 
standing title will be a good defense, provided he 
shows that he has taken possession and holds under 
that title? Under the rule that an equitable title 
will not support ejectment,* where defendant paid 
the purchase money and title was taken in the son’s 


163; Burns v. Goff, 79 Tex. 236, 14 
SW 1009. 

88. U. S.—Clinchfield Coal Corp. v. 
Steinman, 223 Fed. 743, 139 CCA 273; 
Fenn v. Louisell, 160 Fed. 458, 87 
CCA 670 [certiorari den 214 U.S. 517, 
29 SCt 699, 53 L. ed. 1064]. 


438, 24 S 888; Matkin v. Marx, 96 Ala. 
501, 11 S 633; Stephenson v. Reeves, 
92 Ala. 582, 8 S 695; Pendley v. Madi- 
son, 83 Ala. 484, 3 S 618; Gantt v. 
Doe, 27 Ala. 582. 

D. C.—Rursey v. Lyon, 32 App. 
231; Morris v. Wheat, 11 App. 201. 

Ga.—Greenfield v. McIntyre, 112 


Ga. 691, 38 SE 44; Scott v. Singer, 
54 Ga. 689. 

Ky.—McClain v. Gregg, 2 -A. K. 
Marsh. 454. 


Miss.—McCready v. Lansdale, 58 
Miss. 877; Miller v. Ingram, 56 Miss. 
510; Griffin v. Sheffield, 38 Miss. 359, 
77 AmD 646. 

Mo.—Charles v. White, 214 Mo. 
187, 112 SW 545, 127 AmSR 674, 21 
LRANS 481; Union Bank vy. Manard, 
51 Mo. 548; Landes v. Perkins, 12 Mo. 
238. 

N. C.—Steadman v. Steadman, 143 
N. C. 345, 55 SE 784; Bernhardt v. 
Brown, 122 N.C. 587, 29 SE 884, 65 
AmSR 725; Asbury v. Fair, 111 N. C. 
251, 16 SE 467; Bonds v. Smith, 106 
Nei.” 558,¢ 11 SE! 322. Brown v. 
Smith, 538 sN. C. 331; Love v. Gates, 
20 N. C. 498. 

“This exception is not based on the 
idea of an estoppel, but is a rule of 
practice, which has become a rule of 
law, adopted by the courts for the 
purpose of aiding the administration 
of justice, by dispensing with the ne- 
eessity of requiring the plaintiff to 
prove the original grant and mesne 
conveyances (which in many cases it 
was out of his power to do) upon 
proof that the defendant claimed un- 
der the same person.” Newlin v. Os- 
borne, 47 N. C. 163, 164. 

[a] ‘She reascn why the defend- 
ant may not protect himself by ap- 
pealing to an outstanding title in a 
third person, with which he has no 
connection, is that he has acknowl- 
edged the title of the common source, 
and for that reason is precluded from 
questioning its validity at the time 
of his taking under it.’’ McCrady v. 
Landsdale, 58 Miss. 877, 881. 

{b] In ejectment on a mortgage a 
mortgagor cannot set’ up an out- 
standing title. Burhans vy. Vanness, 
HORN: Jae tet 02: 

89. New England Mortg., etc., Co. 
v. Clayton, 119 Ala. 361, 24 S 362; 
Reid v. Anderson, 13 App. (D. C.) 30; 
Wolfe v. Doe, 21 Miss. 103, 51 AmD 
147; Ray v. Gardner, 82 N. C. 146. 


“An exception is made to this ex- 
ception, when the defendant can 
show that the true title was in a 
third person, paramount to the title 
of the person under whom the plain- 
tiff and defendant both claims; and 
that the defendant has acquired this 
paramount title from such third per- 
son, or can connect himself with such 
third person, as by showing that he 
hela possession for him, or under 
him.” Newlin v. Osborne, 47 N. C. 
163, 164. 

90. New England Mortg 
v. Glen son: 119 Ala. 361, 24 S 362; 
McCready v. Lansdale, 58 Miss. 877. 

91. McCready v. Lansdale, 58 


Miss. 877. 
Lansdale, 58 


92. McCready v. 
Miss. 877. 

93. New England Mortg., etc., Co. 
v. Clayton, 119 Ala. 361, 24 S 362; 
Newlin v. Osborne, 47 N. C. 163. 

fa] Where both plaintiff and de- 
fendani derive their title from the 
state, but under grants of different 
dates, defendant may show title out 
of plaintiff by establishing a prior 
valid grant from the state to another 
party, although he fails in an effort 
to connect himself with such elder 
Tolson v. Mainor, 85 N. C. 235. 
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title. 

94 U. S.—I F ‘ 
U. S.. 142,26 SCt 1, 50 LL. ed. 125 [aft 
121 Fed. 1020, 56 CCA 682]; Christy 
v. Henley, 14 How. 297, 14 L. ed. 428; 
Christy v. Young, 14 How. 296, 14 L. 
ed. 428; Christy v. Scott, 14 How. 282, 
14 L. ed. 422. 

Ala.—Birmingham Fuel Co. v. 
Boshell, 190 Ala. 597, 67 S 403; South- 
ern Iron, etc., Co. v. Stowers, 189 Ala. 
314, 66 S 677: Matkin v. Marx, 96 
Ala. 501, 11 S 633; Lucy v. Tennessee, 
ete., R. Cg., 92 Ala. 246, 8 S 806; Guil- 
martin v. Wood, 76 Ala. 204; Chil- 
dress v. Calloway, 76 Ala. 128. 

-Cal.—Southmayd v. Henley, 45 Cal. 
101; Ryan vy. Tomlinson, 39 Cal. 639; 


Hubbard v. Barry, 21 Cal. Sais Wi- 
aan v. Christy, 4 Cal. 70, 60 AmD 


D. C.—Bradshaw v. Ashley, 14 App. 
485 [aff 180 U. S. 59, 21 SCt 297, 45 
L. ed. 423]. 
ear pen v. Creswell, 18 Fla. 


Ga.—Jones v. Scoggins, 11 Ga. 119. 

Tll.—Casey v. Kimmel, 181 Tl. 154, 
54 NE 905; Sullivan v. Eddy, 164 Tl. 
391, 45 NE 837: Anderson vy. Gray, 
134 Til,-55 0, 25 NE 843, 23 AmSR 696; 
Hulick v. Seovil, 9 Ill. 159. 

Towa.— Williams v. Swetiand, 10 
Towa 51. 

Ky.—Stembridge vy. Britschu, 20 
SW 278, 14 KyL 408; Adams v. Tier- 
nan, 5 Dana 394. 


Mich.—Cook v. Bertram, 86 Mich. 
856, 49 NW 42. 

Minn. —Kinney v. Munch, 107 Minn. 
378, 120 NW 374. 

Mo.—Strain v. Murphy, 49 Mo. 337. 

N. Y.—Robie v. Sedgwick, 4 Abb. 
Dee; 73,5 Transcr. A. 2151 fattligs 
Barb. 319]; Jackson v. Rowland, 6 
Wend. 666, 22 AmD 557; Jackson v. 
Harder, 4 Johns. 202, 4 AmD 262. 

Pa.—Christy v. Brien, 14 Pa. 248; 
Hunt v. Crawford, 3 Penr. & W. 426. 
See Brolaskey v. McClain, 61 Pa. 146; 
McHenry v. McCall, 10 Watts 456. 

Va.—Tapscott v. Cobbs, 11 Gratt. 
(52 Va.) 172. 

Ont.—Booth v. Girdwood, 32 U. CG. 
+ Bae: Dawe v. Van Norman, 30 

Cx QO: B. 437, 

O68. Sepa! v. Jackson, 2 Wend. 
(N.-Y.) 2 

foe ‘sehauber v. Jackson, 2 Wend. 


(N. Y 
97.  ieliet v. Uncle Sam _ Gold, 
ye Min. Co., 1 Nev. 188, 90 AmD- 


98. Ala.—Carter v. Smith, 142 
Ala. 414, 38 S 184; Avent v. Read, 2 
Port. 480, 27 AmD 663. 

Cal.—MecDonald v. Badger, 23 Cal. 
393, 838 AmD 123; Redman y. Bel- 
lamy, 4 Cal. 247. 

Ind.—Turner v. Madison First Nat. 
Bank, 78 Ind. 19; Joyce v. Madison 
First Nat. Bank, 62 Ind. 188; Sherry 
v. Den, 8 Blackf. 542; Hobson v. Doe, 
4 Blackf. 487. 

Mo.—Littlefield v. Ramsey, 181 
Mo. 613, 80 SW 949; Boyd v. Jones, 
49 Mo. 502; Laughlin v. Stone, 5 Mo. 
43; Gritchell v. Hretdler, 12 Mo. A. 
497 {aff 84 Mo. 4721. 

N. Y¥.—Dickinson v. Smith, 25 
Barb. 102; Jackson y. Town, 4 ‘Cow. 
5995, 15 AmD 405. 

N. C.—Leach v. Jones, 86 N. C. 404; 
McClennan v. McCleod, 75 N. C. 64; 
Wade v. Sanders, 70 N. C. 277; Judge 
v. Houston, 34. N. Coals Thomas v. 
Orrell, 27 N. C. 569, 44 AmD 58. 

Pa.—Arnold v. Gorr, 1 Rawle 223; 
Wetherill v. Curry, 2 Phila. 98. 

Pr. Edw. Isl.—Connolly v. McLeod, 
2 Pr. Edw. Isl. 373. 

fa] In ejectment by a purchaser 
under a fieri facias against a third 
person in possession under the 
debtor, without title or collusively, 
an outstanding title cannot be set 
up. Jackson v. Bush, 10 Johns. (N. 
Veyeeeoe 

99. Peebles v. Pate, 90 N. GC. 348. 

1. Cook v. Webb, 18 Ala. 810; 
Falkinburge v. Camp, 3 N. J. L. 798. 

2. Thomas vy. Orrell, 27 N. C. 569, 
44 AmD 58. 

8. Hayes v. Bernard, 38 Ill. 297. 

4 See supra § 36. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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name, a 
against the latter.® 


You v. Flinn, 34 Ala. 409. 
6 Wilson v. Braden, 48 W. Va. 


196, 36 SE 367. 
7. Stanley v. Johnson, 113 Ala. 

344, 21 S 823. 

pene Addison y. Crow, 5 Dana (Ky.) 
9. Thomas v. See, 8 B. Mon. (Ky.) 
“10. U. S.—Greenleaf v. Birth, 6 


Pet. 302, 8 a ed. 406; Rigney v. Plas- 
ter, 88 Fed, 686 [aft 97 Fed. 12, 38 
CCA 25]; Foster v. oy, 9 F, Cas. 
No. 4,974, 3 Wash. C. C. 
Ala.—Bernstein vy. pai ea: 71 Ala. 


260. 

Cal.—Robinson v. Thornton, 3 Cal. 
Unrep. Cas. 741, 31 P 936. 

D. C.—Smith’ v. Sullivan, ae App. 


5533 Kirk v. Parkhill, 8 D. C. 
Ga.—Salter v. Williams, 10 aie 186. 
Tll—Clayton v. Feig, 179 Ill. 534, 

54 NE 149. 

Ind.—East v. Peden, 108 Ind. 92, 8 
NE 722. 

Mich.—Bennett vy. Horr, 47 Mich. 
221, 10 NW 3847. 

Mo.—Hardwick v. Jones, 65 Mo. 54; 
Woods v. Hilderbrand, 46 Mo. 284, 2 
AmR 5138; McDonald vy. Schneider, 27 
Mo. 405; Norcum v. D’Ginch, 17 Mo. 
98. 

N. Y.—Hoag v. Hoag, 35 N. Y. 469; 
Becker v. Howard, 47 HowPr 423 
{rev on other grounds 4 Fin: 359; 
6 Thomp. & C. 603 (aff 66 N. Y. 5)1: 
Jackson v. Todd, 6 Johns. 257; Jack- 
Ean v. Hudson, 3 Johns. 375, 3 AmD 
Pa.—Hunter v. Cochran, 3 Pa. 105. 
: Tenn.—Peck vy. Carmichael, 9 Yerg. 

25. 

Tex.—Shields v. Hunt, 45 Tex. 424, 

Va.—Holladay v. Moore, 115 Va. 
66, 78 SE 551; Reusens v. Lawson, 
91’ Va. 226, 21 SE 347; Wilcher v. 
Robertson, 78 Va. 602 

W. Va. —-Maxwell Vv. Cunningham, 
50 W. Va. 298, 40 SE 499; Parkers- 
burg Industrial Co. v. Schultz, 48 W. 
Va. 470, 27 SE 255; Wilson v. Braden, 
48 W. Va. 196, 36 SE 367; Jarrett v. 
Stevens, 36 W. Va. 445, 15 SE 177. 

fa] Titles held available as de- 
fense.—(1) An outstanding title by 
adverse possession in a total stranger 
to the suit is sufficient to defeat 
ejectment. Scott v. Herrell, 31 App. 

(D. C.) 45, 53 (where the court said: 

“Tt is beyond question that a plaintiff 

in ejectment may be defeated by 

proof of an outstanding title by ad- 
verse possession in another person, 
who is a total stranger to the suit, 
and between whom and defendant 
there is no privity”). (2) A vendee 
in possession under a title bond may 
defend under the title of his vendor 
either as perfect paper title or as 

eolor of title. Lewis v. Yates, 62 W. 

Wa. 575 5"59 USE 1073." - (3) A pur- 

chaser at foreclosure of a mortgage 

or deed of trust has an outstanding 
title which will defeat egectment, 
even between third persons not 
claiming thereunder. Benton Land 

Co. v. Zeitler, 182 Mo. 251, 81 SW 

TOaee On aenky, A 94, (A) Defendant 

claiming possession as agent of one 

who purchased at a sale under a 

mortgage executed by one of the 

plaintiffs, who was the common 
source of title, prior to the deed un- 
der which the other plaintiff claimed, 


sheriff’s vendee cannot maintain ejectment 
A defendant in possession who 
does not disclaim but makes full defense cannot 
defend on the ground that he has parted with the 
title before suit;° and in ejectment by a mortgagee 
after maturity of the mortgage and default in pay- 
ment, the mortgagor cannot defeat recovery by 
setting up that plaintiff had rented the premises, and 
was therefore not entitled to possession, where de- 
fendant’s possession was hostile to that of the les- 
see.? Nor will a deed by a mortgagor to a stranger 
after a suit for foreclosure avail anything against 
the mortgagee. It has also been held that, although 


EJECTMENT 


be the grantee.® 


gal title.?° 


on defendant to 


could set up the outstanding title in 
the mortgagee to defeat either plain- 
tiff. Hall v. Slaughter, 155 Ala. 625, 
47S 103. (5) An uncanceled recorded 
deed from those under whom plain- 
tiff claims part of the land in con- 
troversy, purporting to convey the 
fee to a third party, is a sufficient 
outstanding title to constitute a de- 
fense. Merryman’ v. Hoover, 107 Va. 
485, 59 SH 483. (¢) For other in- 
stances of outstanding titles which 
may be set up see Clements v. Pearce, 
63 Ala. 284; Gregory v. Haynes, 13 
Cal. 591; Cobb v. Lavalle, 89 Ill. 331, 
31 AmR 91; Batterton v. Yonkum, 17 
Di SIS e@ndlesiey. 262k. ned. Aur 
Marsh. (Ky.) 582; Schanewerk v. 
Hoberecht, 117 Mo. 221, 22 SW 949, 38 
AmSR 631; Pell v. Ulmar, SING. 
139; Putnam Vae Lylerialbie Pant st. 
570, 12 A 48; Wonder v. Phelps, 109 
Paceli2, A’ 171; Watson v. Gilday, 
1 Serge. & R. 337; Johnson v. White, 
40 U. C. Q. B. 309. And see Clark v. 
Arden, 16 C. B. 227, 81 ECL 227, 139 
Reprint 744. 

[b] ‘Titles held not available.—(1) 
A wife’s inchoate right of dower will 
not defeat ejectment against the hus- 
band. Bouton v. Pippin, 192 Mo. 469, 
91 SW 149. (2) The mere existence 
of a lien on real estate, if set up by 
one having a right to be heard, is no 
defense to the owner’s claim to title, 
which can not be defeated, except by 
some one holding a superior claim. 
Hill v. Anderson, 10 Ky. Op. 677. (3) 
A defendant sued individually in 
ejectment cannot justify his posses- 
sion by any rights vested in a cor- 
poration of which he was a _ stock- 
holder. WHunnicutt v. Head, 179 Ala. 
567, 60 S 831. (4) Defendant cannot 
avail himself of an outstanding title 
which never fully vested in the 
grantee. Hoag v. Hoag, 35 N. Y. 469. 
(5) An unrecorded deed from a 
grantor out of possession to the real 
plaintiff does not defeat ejectment 
brought in the name of such grantor. 
McRae y. Preston, 54 Fla. 190, 44'S 
946. (6) A conveyance to a third per- 
son cannot avail defendant in eject- 

ment as an outstanding title, where 
it appears that the consideration was 
refunded to and received by the 
grantees in satisfaction of all inter- 
est conveyed them, and it does not 
appear that they ever took posses- 
sion or claim any ownership in the 
property. Clayton* v. Feig, 179 Ill. 
534,54 NH 149. (7) Where an estate 
has been sequestered from a life ten- 
ant, neither he who holds adversely 
to the seauestrator, nor his subse- 
quent vendee, nor those claiming un- 
der him, can set up the title gf the 
sequestrator against the owner Of the 
life estate. Banks v. Ammon, 27 Pa. 
172. (8) For other instances of 
titles which may not be set up see 
Gray v. Dixon, 74 Cal. 508, 16 P 305; 
Holbrook v. Debo, 99 Ill. 372; Buell v. 
Irwin, 24 Mich. 145; Lanier v. Mc- 
Intosh, 117 Mo. 598, 283 SW 787, 38 
AmSR 676; Hammond vy. Coleman, 4 
Mo. A. 307; Gray v. Croquet, 4 AbbPr 
NS (N. Y.) 113: Becker v. Holdridge, 
47 HowPr 439; Jackson v. Garnsey. 16 
Johns, (N. Y.) 189: Lloya v. Gid- 
dings, 7 Oh. Pt. II. 50; Sheik v. Mc- 
Elroy, 20 Pa. 25; Holloran v. Meisel, 
87 Va. 398, 18 SE 33; Gray v. Rich- 
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a conveyance is made to the wrong person through 
mistake, the title 
fendant in ejectment to show that the title was 
made to a person different from the one intended to 


asses, and it will not avail de- 


[§ 73] 2. Character of Outstanding Title That 
May Be Set Up—a. 
title sufficient to defeat an action of ejectment must 
be one which is a present, subsisting, operative, le- 
Such title must be valid 14 and capable 
of enforcement by the party holding it,!* against 
both plaintiff and defendant,!* and the burden is 


In General. An outstanding 


show such facts.14 


ford, 2 Can.) S3'C 431. 

{c] An owner of land who allows 
it to be sold and deeded for taxes 
and then purchases the tax title and 
causes it to be conveyed to a third 
person for his benefit cannot set up 
such title against a purchaser at a 
sale on execution against him, after 
the tax deed was executed. Swift v. 
Agnes, 33 Wis. 228. 

11. Rule v. Broach, 58 Miss. 552; 
Harney v. Morton, 36 Miss. 411; 
Wilson y. Braden, 48 W. Va. 196, 36 
SE 367.’ 

[a] A deed fraudulent on its face 
cannot be used to defeat recovery. 
Forsythe v. Hardin, 62 Il. 206. 

{b] That the deed of their ances- 
tor was in fraud of creditors cannot 
be Set up by the heirs at law. Cush- 
wa v. Cushwa, 5 Md. 44. 

12S Ws S.—Rigney Vv. Plaster, 88 
Fed. “686 [aff 97 Hed. 12,°38 CCA 251; 
Foster v. Joice, 9 F. Cas. No. 4,974, 
3 Wash. C. C. 498. 

Fla.—McRae v. 54 Fla, 
190, 44 S 946. 

Ill.—Clayton v. Feig, 179 Ill. 534, 
54 NE 149. 

Ind.—East v. Peden, 108 Ind. 92, 8 
NE 722. 

Md.—Georges Creek Coal, etc., Co. 
v. Detmold, 1 Md. 225. 

Mich.—Bennett_ v. Horr, 47 Mich. 
221, 10 NW 347. 

Miss.—Freeman y. Cunningham, 57 
Miss. 67. 

Mo.—McDonald v. Schneider, 27 
Mo. 405. 

Pa.—Wray v. Miller, 20 Pa. 111. 

W. Va.—Maxwell v. Cunningham, 
50 W. Va. 298, 40 SE 499; Wilson v. 
Braden, 48 Ww. Va. 196; 36 SE Sze 
Parkersburg’ Industrial Co. 
Schultz, 48 W. Va. 470, 27 SE 255. 

13. Chicago, etc., R. Co. v. Clapp, 
201 Ill. 418, 66 NE 223. But see Hen- 
derson v. ‘Wanamaker, 79 Fed. 736, 
Moos 2 be COA Sil: (where the court 
said: “A defendant in possession 
may defeat a recovery by a plaintiff 
in ejectment who relies upon his 


Preston, 


title, by proof of an outstanding title! 
in a third person, and such outstand-. 


ing title must be subsisting and valid 
as against the plaintiff at the time 
of the trial, but need not be so as 
against the defendant. Thus stated, 
it is a just, sound and salutary prin- 
ciple, but without this limitation it 
would be vicious and absurd’’). 

14. Greenleaf v. Birth, 6 Pitt. (U. 
S.) 302, 8 L. ed. 72; Parkersburg In- 
dustrial Co. v. Schultz, 43 W. Va. 470, 
27 SE 255, 257. 

“Tt is incumbent upon the party 
setting up the defence, to establish 
the existence of such an outstanding 
title, beyond controversy. It is not 
sufficient for him to show, that there 
may possibly be such a title; if he 
leaves it in doubt, that is enough for 
the plaintiff; he has a right to stand 
upon his prima facie good title, but 
he is not bound to furnish any evi- 
dence to assist the defence. It is not 
incumbent on him, negatively, to es- 
tablish the non-existence of such an 
outstanding title; it is the duty of 
the defendant, to make its existence 
certain.’ Greenleaf v. Birth, 6 Pet. 
CUTS i802 Slee Sa Ee eds Tle. root 
Parkersburg Ind. Co. v. Schultz, 43 
W. Va. 470, 476, 27 SH 255]. 
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[§ 74] b. Equitable Title.15 Since the outstand- 
ing title must be a legal one,!® it has generally been 
held that defendant in ejectment cannot show an 
equitable right or title in a third person;*? but there 
are a few cases to the contrary.'8 

[§ 75] c. Title Barred by Limitations or Other- 
wise Lost. An outstanding title barred by the stat- 
ute of limitations? or one which has been aban- 
doned or otherwise lost constitutes no defense.?° 
An outstanding title is a good defense, however, if 
valid as against plaintiff, although barred by lmi- 
tation as against defendant.”? 

{[§ 76] od. Conveyance pending Action. While 
it is the general rule that to support ejectment 
plaintiff must have title and right of possession at 
the time of the trial,?? a conveyance of the premises 
in dispute by plaintiff pending the action is not a 
bar to his recovery.?* But the rule does not apply to 
a purchaser at an execution sale who brings suit 
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[8§ 74-77 


session is not adverse,?4 or where the conveyance is 
made to defendant himself.2° Nor is this rule af- 
fected by a statute providing that if the right of 
plaintiff to the possession of the premises expires 
after commencement of suit and before trial, the ver- 
dict shall be returned according to-the fact and 
judgment entered only for damages and costs.*° 

[§ 77] e. Mortgage or Other Encumbrance. 
The prevailing doctrine is that a mortgage is a 
mere security as to third persons, and as to them the 
mortgagor has such a title as will support eject- 
ment.27 Hence, as a general rule, a defendant in 
ejectment cannot set up an outstanding mortgage 
in the hands of a third person to defeat the title of 
the mortgagor or his heirs.28 The general rule is 
not affected by the fact that the mortgage is in the 
form of an absolute conveyance with a separate de- 
feasance back.?® But a mortgage has been held to 
constitute a sufficient outstanding title after forefeit- 


against the execution debtor, since the latter’s pos- 


15. Equitable title in plaintiff see 
supra § 36. 

16. See supra § 73. 
ae Cal.—Pioche v. Paul, 22 Cal. 
Be es .—East v. Peden, 108 Ind. 92, 8 

a 

Mo. Cook v. Newby, 213 Mo. 471, 
112 SW 272; Bouton v. Pippin, 192 
Mo. 469, 91 sw 149; Aurora Bank v. 
Linzee, 166 Mo. 496, 65 SW 735. 

N. Y.—Wing v. De la Rionda, 131 
N. Y. 422, 30 NE 243 [aff 15 NYS 
533], 125 N. Y. 678, 25 NE 1064 [aff 
5 NYS 550], 126 N. Y. 680, 28 NE 223 
{aff 13 NYS 793, 20 NYCivProc 183]; 
Cagger v. Lansing, 64 N. Y. 417. 

Pa.—Heath v. Knap, 1 Pa. 482. 

Tenn.—Campbell v. Campbell, 3 
Head 325. 

But see Farmer v. Daniel, 82 N. C. 
152 (holding that, where the pur- 
chaser at a sale in partition performs 
his part of the contract by paying 
the purchase money into court, he 
and his assignees have a complete 
equity to have the title made; and 
under the code such equity can be 
set up against an action of eject- 
ment brought by one of the tenants 
in common claiming a legal title to 
part of the land on account of the 
failure of the purchaser to obtain a 
deed). 

18. Safford v. Hynds, 39 Barb. (N. 
Y.) 625; Huston v. Wickerham, 8 
Watts (Pa.) 519. 

fa] An intruder may set up an 
outstanding equity under a third per- 
son as a defense to ejectment 
brought on the legal title by a trus- 
tee. Huston v. Wickerham, 8 Watts 


(Ba) 519. 

S.—Rigney v. Plaster, 88 
Fea. 686 [aff 97 Fed. 12, 38 CCA 25]; 
Henderson v. Wanamaker, 79 Fed. 
736, 25 CCA*181. 

Ky.—Griffith v. Dicken, 4 Dana 561. 

Miss.—Griffin v. Sheffield, 38 Miss. 
359, 77 AmD 646. 

Mo.—Totten v. James, 55 Mo. 494. 
eae Y.—Hoag v. Hoag, 35. Nee Ye 

Tenn.—Humble vy. Spears, 8 Baxt. 
156; Dickinson v. Collins, 1 Swan 516. 

W. Va.—Wilson v. Braden, 48 W. 
Va. 196, 36 SE 367. 

Ont.—Williams v. McDonald, 33 U. 
CQ) Be. 4273: 

20. Peck v. Carmichael, 9 Yerg. 
(Tenn.) 325; Wilson v. Braden, 48 W. 
Va. 196, 36 SE 367; Gray v. Richford, 
2rCans 8S: C4431. 

21. Henderson v. Wanamaker, 79 
eee 736, 25 CCA 181, But see supra 
3. : 

; 22. See supra § 23. 

23. Ala.—Davis v. Curry, 
133; 4°S: 734. 

Cal.—Camarillo v. Fenlon, 49 Cal. 
202: Clink v. Thurston, 47 Cal. 21; 
Barstow v. Newman. 34 Cal. 90; 
Moses v. Shear, 30 Cal. 467. 


85 Ala. 


Ga.—Suwannee ‘turpentine Co. v. 
Baxter, 109 Ga. 597, 35 SH 142, 

Ill.— Glanz v. Ziabek, 233 Ill. 22; 84 
NE 36; Johnson v. Shinkle, 50 Ill. 
137s Mills vy. Graves, 44 Ill. 50. 

; ere T eq v. Downing, 60 Ind. 


Ky.—Smith v. Price, 13 SW 428, 
11 KyL 895; Chiles v. Conley, 9 Dana 
3885; Bonta v. Clay, 5 Litt. 129; Jacke 
son yv. Jeffries, 1 A. K. Marsh. 88. 

Mo.—Smith v. Phelps, 74 Mo. 598. 

N. Y.—Livingston v. Proseus, 2 
glee 526; Jackson y. Leggett, 7 Wend, 
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Unit ieendaney v. Wainwright, 5 
Oh. 452; Dawson vy. Porter, 2 Oh. 304 

Pa.—Hoover vy. Gonzalus, 11 Serg. 
& R. 314. 

W. Va.—Beckwith vy. Thompson, 18 
W. Va. 103. 

{a] Reason for rule.—‘“‘The con- 
veyance, being made pending the ad- 
verse holding, is, as to the defend- 
ant, the same as if none had been 
made. It is void as to him. It con- 
fers no rights against him, and he 
can claim no benefits or defenses un- 
der it. ... Such facts constitute a 
seeming exception to the rule, that 
in ejectment suits it is not enough 
that plaintiff has a title when he 
commences his action; he must re- 
main the owner up to, and including 
the final trial. If his title terminates 
pending the suit, the general rule is, 
he can not recover the lands, though 
in some cases he may recover mesne 
profits. . .. There is sound sense as 
well as justice in this rule. By the 
sale of property adversely held, the 
purchaser acquires no title which 
will maintain an action in his name 
against the adverse holder. If, in 
such case, suit can not be maintained 
in the name of the vendor, no one 
can assert rights resting on his title, 
no matter how complete it may be.’ 
ree v. Curry, 85 Ala/133,;0134,.4S 

{[b] A recovery will practically 
inure to the benefit of the grantee.— 
Gibbs v. McCoy, 70 Fla. 245, 70 S 86; 
Johnson y. Shinkle, 50 Ill, 137; Mills 
v. Graves, 44 Ill. 50. 

[c] The action may be continued 
in plaintiff's name under the Cali- 
fornia Practice Act unless the grantee 
applies to be substituted as plaintiff. 
Camarillo v. Fenlon, 49 Cal. 202; 
Moss vy. Shear, 30 Cal. 467. 

24 Sellers v. Farmer, 151 Ala. 
487, 43 S 967 (holding that, since an 
execution sale purchaser acquires the 
debtor’s title, and the debtor’s posses- 
sion of the land sold is not adverse 
to the purchaser, a conveyance by the 
purchaser while the debtor is in pos- 
session is valid; and hence, in eject- 
ment by the purchaser against the 
debtor, the debtor may assert as a 
defense a conveyance made by the 
purchaser pending the action). 


ure,*° except as to strangers.*? 


But an outstanding 
Sone Torrance v. Betsy, 30 Miss. 


26. Smith v. Phelps, 74 Mo. 598, 
599 (the court saying that such a 
statute “is intended to apply to cases 
where the estate of the plaintiff is, 
in its nature, a limited and determin- 
able one, and expires before the trial, 
and not to cases where the estate 
continues to exist, but has been 
transferred after the commencement 
of the suit’’). 

27. Ala.—Allen v. Kellam, 69 Ala. 
442; Denby v. Mellgrew, 58 Ala. 147. 

Ill. Emory vy. Keighan, 88 Ill. 482. 

Mo.—Benton Land Co. v. Zeitler, 
182 Mo. 251, 81 SW 193, 70 LRA 94; 
Woods v. Hilderbrand, 46 Mo. 284, 2 
AmR 513. 
pase J.—Dimon y. Dimon, 10 N. J. i 

N. Y.—Jackson v. Pratt, 10 Johns. 


381. 

28. Ala.—Dunton y. Keel, 95 Ala. 
159, 10.S 333: Cotton v. Carlisle, 85 
Ala. 175,48 670, 7 AmSR 29; Allen v, 
Kellam, 69 Ala. 442; Denby v. Mell- 
grew, 58 Ala. 147. 

Conn.—Burr v. Spencer, 26 Conn. 
159, 68 AmD 379; Porter v. Seeley, 
13 Conn. 564, 

lll.—Emory v. Keighan, 88 Ill, 482; 
Hall v. Lance, 25 Ill. 277. 

Pe gt A v. Cornett, 29 Ind. 

Mo.—Moreau v. Detchemendy, 42 
Mo. 431. 

N. J.—Dimon vy. Dimon, 10 N. J. L. 


156. 

N. Y.—Raynor vy. Wilson, 6 Hill 
469; Jackson vy. Parkhurst, 4 Wend. 
369: Jackson vy. Pratt, 10 Johns. 381; 
Collins Vie LOrry,e’ Johns. 278, 5 AmD 


Oh.—Perkins v. Dibble, 10 Oh. 433, 
36 AmD 97; Phelps v. Butler, 2 Oh. 


93) 7 Bas 


ae I.— Fitzpatrick v. Fitzpatrick, 6 

I. 64, 75 AmD 681. 

7 Ote=Cotton Vv. MMeCully, 22taU. +e: 
wen . 550; McDonald vy. Murphy, 20 


224, 


HT eS v. Wheeler, 


Ce@; B. 355; Sidey v. Hardcastle, 
LEACH Or BB 162; Doe v. Johnson, 
4 WU. C..Q: B:.508: 


29. Hulsman y. Deal, 90 Kan. 716, 
me P 220; Gibson vy. Seymour, 3 Vt. 

30. Smith v. Vincent, 15 Conn 1, 
38 AraD 52; Glover v. Cox, 130 Ga. 
476, 61 SE "12 (security deed avyail- 
able to grantee and his privies); 
Howard v. Thornton, 50 Mo. 291: 
Meyer v. Campbell, 12 Mo. 603. 

fa] A purchaser under a void 
foreclosure sale holds under color of 
title and may set up a forfeited 
mortgage against all but the mort- 
gagee and those claiming under him 


under a valid foreclosure sale. Jack- 
son v. Magruder, 51 Mo. 55. 
31. Hall, v. Luance, 25 Tl. «277; 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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mortgage or deed of trust, without entry or fore- 
closure, although the condition has been broken, is 
not a bar to a recovery in ejectment as between 
persons not claiming under such mortgage or deed 
of trust,?? and a mortgage more than twenty years 
old cannot be set up to defeat an action of eject- 
ment without proof of possession under the mort- 
gage or of the present existence of the debt.*% 
deed of trust given to secure the payment of money 
eannot be set up in ejectment as an outstanding 
And an agreement between a tenant in pos- 
session and plaintiff that if plaintiff recovers against 
the tenant’s lessor a lease shall be executed by plain- 
tiff on the same terms as that subsisting before will 
not bar an action by plaintiff which joins the tenant 
as defendant, he not having passed the title to de- 
It has also been held that a release by. 
one of two lessors of plaintiff does not bar a 
recovery, such release affecting only the quantum of 


title.®4 


fendant.*> 


Wood v. Hilderbrand, 46 Mo. 284, 2 
AmR 513. 

[a] A stranger cannot take ad- 
vantage of a mortgage, even after 
condition broken, and defeat a recov- 
ery in ejectment by the mortgagor, 
or one claiming under him. It is 
available for the mortgagee or his 
tenant, but not for the tenant of the 
mortgagor. Hall v. Lance, 25 Ill. 
Tl 


{b] As against all the world ex- 
cept perhaps the mortgagee in pos- 
session the mortgagor after forfeiture 
is the owner, and his title cannot be 
defeated by showing that the prop- 
erty is pledged to a third person for 
the payment of a debt. Woods v. 
Hilderbrand, 46 Mo. 284, 2 AmR 513. 

32. Benton Land Co. v. Zeitler, 182 
Mo. 251, 81 SW 193, 70 LRA 94. 

33. Loper v. Dickey, 190 Ala. 554, 
67 S 255 (where possession under an 
attempted foreclosure was held to 
rebut the presumption of payment, 
and the mortgage was held a suffi- 
cient outstanding title); Moreau_v. 
Detchemendy, 41 Mo. 431; Schauber 
v. Jackson, 2 Wend. (N. Y.) 13 [rev 
7 Cow. 187]. 

34. Smith v. Sullivan, 20 App. (D. 
Cc.) 553 (holding that defendants in 
ejectment could not defeat plaintiff's 
right to recovery by setting up an 
outstanding deed of trust made by 
plaintiff to secure a debt due from 
him, as creating an outstanding legal 
title in the trustees, between whom 
and defendants there was no privity, 
even though the deed of trust did not 
contain any express covenant for the 
retention of possession by the 
grantor); Benton Land Co. v. Zeitler, 
182 Mo. 251, 81 SW 193, 70 LRA 94; 
Bobb v. Graham, 15 Mo. A. 289 [rev 
on other grounds 89 Mo. 200, 1 SW 
90]; Hoover v. Gonzalus, 11 Serg. & 
R. (Pa.) 314. ; 

[a] In Tennessee one executing a 
deed of trust to secure a debt and re- 
taining the right of possession until 
default cannot maintain ejectment. 
Brier Hill Collieries v. Gernt, 131 
Tenn. 542, 175 SW 560 (under Shan- 
non Ccde § 4970). 


85. Carrington v. Otis, 4 Gratt. 
(45 Va.) 235. 

36. Jackson v. McClaskey, 2 Wend. 
(N. Y.) 541. 

37. Clements v. Taylor, 65 Ala. 


363; Varden v. Todd, 8 D. C. 602. 


88. Brolaskey v. McClain, 61 Pa. 
146. See also Townsend v. Roy, 9 
Phila. (Pa.) 120. 

39. Bowman vy. Bartlett, 4 Bibb 
(Ky.) 520. 

40. Watson v. Kelty, 16 N. J. L. 
517. 


41. Birmingham Fuel Co. v. 
Boshell, 190 Ala. 597, 67 S 403. 


42. Piercy v. Sabin, 10 Cal. 22, 70 
AmD 692. 
43. U. S.—Burnes v. Scott, 117 U. 


S. 582, 6 SCt 865, 29 L. ed. 991; Sin- 
gleton v. Touchard, 1 Black 342, 17 
L. ed. 50; Hickey v. Stewart, 3 How. 
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bith 


[§ 79] 


750, 11 L. ed. 814; Newman vy. Jack- 
son, 12 Wheat. 570, 6 L. ed. 7382; Rob- 
inson v. Campbell,’ 3 Wheat. 212, 4 
L. ed. 872; Holder v. Circleville 
Light, etc., Co., 216 Fed. 490, 1382 CCA 
550, AnnCas1916D 443; Mead v. Ches- 
brough Bldg. Co., 151 Fed. 998, 81 
CCA 184; Highland Boy Gold Min. 
Co, v. Strickley, 116 Fed. 852, 54 CCA 
186; Ryan y. Staples, 76 Fed. 721, 23 
CCA 541; Davis v. Davis, 72 Fed. 81, 
18 CCA 438; Young v. Mahoning 
County, 51 Fed. 585 [rev on other 
grounds 59 Fed. 96]; Winchester v. 
Aiken, 31 Fed. 393. 

Ala.—Blair v. Blair, 74 S 947; Snow 
v. Bray, 73 S 542; Lawrence y. Wil- 
liams, 179 Ala. 596, 60 S 889; Cran- 
ford Mercantile Co. v. Anderton, 179 
AIA GDiiosa nO0 bt Su. (Ou as SON RIT ne lly iy: 
Barnes, 139 Ala. 657, 36 S 763; Mc- 
Leod v. Bishop, 110 Ala. 640, 20 S 130; 
Woods v. Montevallo Coal, etce., 
Co., 84 Ala. 560, 3 S 475, 5 AmSR 
393; Hooper v. Columbus, etc., R. Co., 
78 Ala. 213; Standifer v. Swann, 78 
Ala. 88; Tutwiler v. Mumford, 73 Ala. 
308; McPherson v. Walters, 16 Ala. 
714, 50 AmD 20C; Cawsey v. Driver, 
13 Ala. 818. 

Ark.—Rowland v. McGuire, 67 Ark. 
320, 55 Sw 16. 


ai oberloNs v: Alexander, 15 Cal. 
D. C.—Rathbone v. Hamilton, 4 
App. 475. 


Fla.—Petty v. Mays, 19 Fla. 652. 

Hawaii.—Magoon y. Kapiolani Hst., 
Ltd., 22 Hawaii 510. 

Ill.— Nichols v. Caldwell, 275 Ill. 
520, 114. NE 278; Ladd vy, Ladd, 252 
Tll, 48, 96 NE 561; Hayden v. Mc- 
Closkey, 161 Ill. 351, 48 NE 1091; 
Kirkpatrick v. Clark, 132 Ill. 342, 24 
NE. 71, 22-AmSR 531, -8> LRA. 511; 
Finlon vy. Clark, 118 Ill. 32, 7 NE 475; 
Bscherick v. Traver, 65 Ill. 379; 
Chiniquy v. Catholic Bishop, 41 IH. 
148; Mills v. Graves, 38 Ill. 455, 87 
AmD 314; Reece v. Allen, 10 Ill. 236, 
48 AmD 336. 

Ind.—Smith vy. Allen, 1 Blackf, 22. 

Iowa.—Abbott v. Chase, 13 Iowa 
453; Page v. Cole, 6 Iowa 153. 


Ky.—Hoosier Min. Co. v. Union 
Trust Co, 173 Ky. 505,191 Sw 305; 
Stinebaugh v. Wisdom, 13 B. Mon. 
467; Gilpin v. Davis, 2 Bibb 416, 5 
AmD 622. 

Md.—Matthews v. Ward, 10 Gill & 
J. 443. 


Mich.—Putney v. Vinton, 145 Mich. 
219, 108 NW 655, 9 AnnCas 147; 
Rausch v. Briefer, 138 Mich. 284, 101 
NW 523; Paldi v. Paldi, 95 Mich. 410, 
54 NW 903; Geiges v. Greiner, 68 
Mich. 153, 36 NW 48; McKay v. Wil- 
liams, 67 Mich. 547- 35 NW 159, 11 
AmSR 597; Yale v. Stevenson, 58 
Mich. 537,- 25 NW 488: Harrett v. 
Kinney, 44 Mich. 457- 7 NW 68; Jef- 
fery v- Hursh, 42 Mich. 563, 4 NW 
303 (claim that absolute deed was 
intended as a mortgage); Buell vy. Ir- 
win, 24 Mich, 145. 

Miss.—Graham y. Warren, 33 S 71; 


[19 C.J.) 1081 


interest.86 But recovery may be barred by showing 
that plaintiff has become a voluntary bankrupt.*? 

[§ 78] f. Miscellaneous. 
gal title is held by plaintiff in trust for a third 
person will not avail defendant.*® 
covery be defeated by showing an adverse grant, in 
a stranger, of the same date as plaintiff’s,°® nor by 
the fact that a third person might defeat plaintiff’s 
title by a plea of disability, such disability being of 
a personal character,*® or by proving possession by 
a third person prior to the possession of plain- 
And where plaintiff relies ona prior pos- 
session of public lands, defendant cannot show that 
a third person has an older and better claim to the 
land than that of plaintiff.*? 

I. Equitable Defenses—1. 
An equitable defense is not available at common 
law, and in the absence of statute changing the 
rule, to defeat an action of ejectment.*? 


The fact that the le- 


Neither can re- 


In General. 


An excep- 


Morgan v. Blewitt, 72 Miss. 908, 17S 
601; Bonner v. Lessley, 61 Miss. 392; 
Lockhart v. Camfield, 48 Miss. 470. 
Mo.—Hall v. Small, 178 Mo. 629, 77 
SW. 733. 
N. Y.—Cochran v. Webb, 6 N. Y. 


Super. 653; Sinclair v. Jackson, 8 
Cow. 543; Jackson vy. Van Slyck, 8 
Johns. 487; Jackson y. Pierce, 2 
Johns. 221; Jackson vy. Sisson, 2 
Johns, Cas. 321. 

N. C.—Wilson v. Wilson, 117 N. C. 
351, 23 SE 272; Hinton y. Pritchard, 
102 N. C. 94, 8 SE 887; Davis v. At- 


kinson,, 63 “N.C. 210; 
Southwick, 6 N. C. 59. 
Oh.—Spencer v. Marckel, 2 Oh. 263; 
Carey v. Richards, 2 Oh, Dec. (Re- 
print) 630, 4 WestLMonth 251. 
Or.—Crim v. Crim, 69 Or. 556, 139 
P4917. 
S. C—Mitchell v. Cleveland, 76 S. 
C. 432,57 SE. 33: ' 
Tenn.—Langford v. Love, 3 Sneed 


Dunstan v.. 


308; Crutsinger v. Catron, 10 
Humphr. 24. 
Va.—Jennings v. Gravely, 92 Va. 


377, 23 SE 763; Suttle v. Richmond, 
etce., R. Co. 76 Va. 284; Carrington v. 
Goddin, 13 Gratt. (54 Va.) 587; Gib- 
son v. Jones, 5 Leigh (32 Va.) 370; 
Taylor v. King, 6 Munf. (20 Va.) 358, 
8 AmD 746; Harris y. Harris, 6 Munf. 


, (20: Va.) 367, 


Wash.—Ward v. Huggins, 7 Wash. 
617,.32 P 740, 1015, 36 P 285. 

W. Va.—McGinnis v. Caldwell, 71 
W. Va. 375, 76. SE 834, 483 LRANS 
630; Bloom v. Bennett, 70 W. Va. 597, 
74 SE 906; Garrett v. South Penn Oil 
Co., 66 W. Va. 587, 66 SE 741; Depue 
v. Miller, 65 W. Va. 120, 64 SE 740, 
23 LRANS 775, 

Wis.—Parkinson  y. 
Pinn. 174, 39 AmD 296. 

Can.—Farmer v. Livingstone, 5 
Can. S. C. 221 (rule in Manitoba). 

See also supra § 5. 

[a] The transferee of purchase- 
money notes has only a mere equity 
in the land, which.is not available to 
defeat ejectment brought by the 
holder of the legal title, acquired 
either with or without notice of the 


Bracken, 1 


equity. Nunnelly v. Barnes, 139 Ala. 
657, 36 S 763. 
{b] A pateng from the United 


States or a state cannot be attacked 
by the holder of an equitable title, 
Romain v. Lewis- 39 Mich. 233; 
Boyce v. Danz, 29 Mich. 146; Clark v. 
Hall, 19 Mich. 356; Bernard v. Bou- 
gard, Harr. (Mich.) 130. 

[ec] The remedy of a defendant 
who can fix an equitable charge on 
the property is te submit to judg- 
ment and resort to chancery to en- 
join its execution until his charge is 
aoa ae Bonner y. Lessley, 61 Miss. 

{d] As against mere prior posses- 
sion.— When plaintiff in ejectment re-~ 
lies upon a right of possession under 
color or claim of title which would 
be a prima facie title as against a 
mere intruder, but an equitable in- 
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tion to the rule has been held to exist in the case 
of a resulting trust, in which case the estate of- 
the cestui que trust may set up to bar recovery by 
the person having the legal estate.*+ 
ception has been recognized where the equitable 
estate of defendant is of such a character that he 
would be entitled in a court of equity to have a 
transfer of the legal title; in such cases he may de- 


terest is shown by defendant in the 
land, an equity unconnected with and 
independent of plaintiff’s claim of 
title, defendant may defeat the action 
by showing that plaintiff has no title 
at all to the premises. Shaw v. Hill, 
Sora ae 322, 47 NW 247, 21 AmSR 

fe] In Virginia (1) a statute per- 
mits a vendee in possession to defend 
upon his equitable title under speci- 
fied conditions. See infra § 82 note 
73 (2) “The plaintiff may come into 
court upon an absolutely perfect 
equitable title, but will lose his case 
if the defendant can show an out- 
standing legal title in himself or a 
stranger, except in a few cases de- 
pendent upon certain technical] prin- 
ciples; and he who comes vested with 
a legal title may recover against a 
defendant who is clothed with a per- 
fect equitable title, unless the latter 
can bring himself within the terms 
of the statute to which we have re- 
ferred.” Jennings v. Gravely, 92 Va. 
SPB aioily PAsy isn ae 7i(de35 

{f] In West Wirginia the only 
equitable deferses available in eject- 
ment are those prescribed by Code 
(1906) §§ 3355, 3356, in suits by a 
vendor against a vendee or by a 
mortgagor against a mortgagee and 
on notice served as prescribed by § 
3357. Garrett v. South Penn Oil Co., 
66 W. Va. 587, 66 SE 741. See also 
McGinnis v. Caldwell, 71 W. Va. 875, 
378, 76 SE 834, 43 LRANS 630 (con- 
struing statute). 

44, Brown v. Doe, 15 Miss. 181; 
Jackson v. Leggett, 7 Wend. (N. Y.) 
377; Jackson v. Matsdorf, 11 Johns. 
(NEY.)+.91, ve AmD 355; Stith v. Look- 
abill, 76 N. 465; Wylie v. Mansley, 
132 Pa. 65, 18 A 1092; Smith v. Tome, 
68° Ba, 158. Contra “Moore v. Spell- 
man, 5 Den. (N. Y.) 225. 

45. Bonner v. Lessley, 61 Miss. 
392; Land y. Keirn, 52 Miss. 341; 
Lockhart v. Camfield, 48 Miss. 470; 
Harley v. Harley, 140 Wis. 282, 122 
NW 761. 

fa] Thus if a person on a suffi- 
cient consideration agrees to convey 
real estate to another as his prop- 
erty and puts such other into posses- 
ision pursuant thereto, who subse- 


quently, while in such possession, 
dies intestate, leaving a widow and 
children, the circumstances being 


such that such otker couJd have been 
judicially compelled to convey the 
land, pursuant to the agreement, to 
the executory vendee had he lived, 
and such person nevertheless brings 
ejectment against the widow who is 
in possession with her children, such 
facts are a good legal defense, and 
are pleadable as an equitable defense 
as well as to secure appropriate re- 
lief. Harley v. Harley, 140 Wis. 282, 
122 NW 761. 

46. U. S.—Bohall y. Dilla, 114 U. 
S. 47, 5 SCt 782, 29 L. ed. 61; Quinby 
v. Conlan, 104 U. S. 420, 26 L. ed. 


80h Orerien ey, erry... “Black e132 
17 LL. ed. 114 [aff 28 Mo. 500]. 
Alaska.—Pacifie Coast Co. v. 


Brown, 2 Alaska 621; Thompson v. 
Burk, 2 Alaska 249. 

Ark.—Crawford County Bank v. 
Bolton, 87 Ark. -142, 112 SW 398; 
Gates v. Gray, 85 Ark. 25, 106 SW 
947, 122 AmSR 19; Stirman v. Cra- 
vens, 29 Ark. 548; Newsome v. Wil- 
liams, 27 Ark. 632; Trulock y. Tay- 
lor, 26 Ark, 54. 

Cal.—Cassin vy. Nicholson, 154 Cal. 
497, 98 P 190; Doherty vy. Courtney, 
150 Cal. 606, 89 P 4384; King v. Du- 
gan, 150 Cal. 258° 88 P 925; Hyde v. 
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legal title.*° 
A further ex- 


ounds.*® 


Mangan, 88 Cal. 319, £26 P 180; Helm 
v. Wilson, 76 Cal. 476, 18 P 6045, Mee- 
ker v. Dalton, 7 Galy 1547-16 Po 764s 
McCauley v. Fulton, 44 Cal. SD OR Love 
v. Watkins, 40 Cal. 547, 6 AmR 624; 
Willis v. Wozencraft, 22 Cal. 607; Hs- 
trada v. Murphy, 19 Cal. 248; Morri- 
son v. Wilson, 13 Cal. 494, 738 AmD 
593. 

Dak.—Suessenbach vy. Deadwood 
First Nat. Bank, 5 Dak. 477, 41 NW 
662. 

Fla.—Blackiston v. Smith, 73 S 
839; McGill v. Dartist, 69 Fla. 587; 
68 S 755; Coram y. Palmer, 63 Fla. 
116, 58 S 721; Smith v. Love, 49 Fla. 
230, 38 S 376; Hagan v. Ellis, 39 Fla. 
463, 22 S 727, 68 AmSR 167; Walls v. 
Endel, 20 Fla. 86. 

Ga.—Swift v. Nevius, 75 SE 8; Leg- 
gett v. Peterson, 122 Ga. 182, 50 SH 
51; Hamilton v. Williford, 90 Ga, 210, 
15 SE 753; Robinson v. Alexander, 65 
Ga. 406; Morgan v. Marshall, 62 Ga. 
401; Elder v. Allison, 45 Ga. 13. 

Iowa.—Shawhan vy. Long, 26 Iowa 
488, 96. AmD 164; Byers vy. Rode- 
baugh, 17 Iowa 53; Rosierz v. Van 
Dam, 16 Iowa 175. 

Kan.—Goodman v. Nichols, 44 Kan. 
22, 23 P 957; Frazier vy. Jeakins, 9 
Kan. A. 850, 62 P 354. 

Ky.—Morton y. Dickson, 90 Ky. 
572, 14 SW 905, 12 Kyl 547; Petty v. 
Malier, 15 B. Mon. 591. 

Md.—Feldmeyer v. Werntz, 119 Md. 
285, 86 A 986; Falck v. Barlow, 110 
Md. 159, 72 A 678, 17 Ann Cas 538. 

Minn.—Williams y. Murphy, 21 
ae 5384; McClane v. White, 5 Minn. 
Gee 

Mo.—Hynds v. Hynds, 274 Mo. 123, 
201 SW 387; Pendleton vy. Hubbard, 
231 Mo. 314, 132 SW 696; Shaffer v. 
Detie, 191° Mo. 377, 90 SW 131; Mc- 
Near v. Williamson, 166 Mo. 358, 66 
SW 160; Butler v. Carpenter, 163 Mo. 
597, 68 SW 823; McCollum v. Bough- 
ton, 132 Mo. 601, 30 SW 1028, 33 SW 
476, 34 SW 480, 35 LRA 480; Walters 
v. Sent, 115 Mo. 524, 22 SW 511; Sei- 
berling v. Tipton, 113 Mo. 373, 21 SW 
4; Gooch v. Botts, 110 Mo. 419, 20 
SW 192; Clyburn v. McLaughlin, 106 
Mo. 521, 17 SW 692, 27 AmSR 369; 
Estes v. Fry, 94 Mo. 266, 6 SW 660; 
Jones v. Manly, 58 Mo. 559; “Hayden 
v. Stewart, 27 Mo. 286. 

Mont.—Reece v. Roush, 2 Mont. 
586. And see Mayer v. Carothers, 14 
Mont. 274, 36 P 182 (where the right 
to make an equitable defense was 
recognized, although the defense was 
held insufficient). 

Nebr.—Union Stock Yards Nat. 
Bank v. Day, 79 Nebr. 845, 113 NW 
530; Pinkham y. Pinkham, 61 Nebr. 
336, 85 NW 285; Wanser v. Lucas, 44: 
Nebr. “7595. 62° NW 11085 Ford’ v. 
Steele, 31 Nebr. 521, 48 NW 271; Stal- 
naker v. Morrison, ’6 Nebr. 3600. 

Nev.—South End Min. Co. y. Tin- 
ney, 22 Nev. 19, 35 P 89; Brady v. 
Husby, 21 Nev. 453, 33 P 801. 

N. ¥ —Wing v. De la Rionda, 131 
N.Y. 422; 30 NE 243 [aff 15 NYS 
533], 125 N. Y. 678, 25 NE 1064 [aft 
5 NYS 550], 126 N. Y. 680, 28 NE 223 
[aff 18 NYS 793, 20 NYCivProc 183]; 
Mandeville v. Reynolds, 68 N. Y. 528; 
Lamont v. Cheshire, 65 N. Y. 30; Hop- 
pough v. Struble, 60 N. Y. 480 [mod 
2 Thomps. & C. 664]; Chase v. Peck, 
2 N, SYeu5 81 Bartlett v. Judd, 21 N. 
Y. 200,-78 AmD 131; Crary v: Good- 
man, 12 N. Y. 266, 64 AmD 506; Pope 
v. Cole, 64 Barb. 406 [aff 5 Nien 
124]; Cockill v. Landers, 44 Barb. 
218; Thurman v. Anderson, 30 Barb. 
621; Westchester Mutual Trust Co. v. 
Polymero, 54 Mise. 379, 105 NYS 
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fend in an action at law by the holder of the 
But in many jurisdictions, either by 
virtue of express statute or by a union of common. 
law and equity jurisdiction in the same court, an ac- 
tion of ejectment may be defeated on equitable 


[§ 80] 2. Requisites of Defense. An equitable 
defense in ejectment is to be viewed in the same 


1024; Requa v. Holmes, 19 HowPr 430 
[aff ‘26 N. Y. 338]; Foot v. Sprague, 
12 HowPr 355. 

N. C—McAdoo y. Callum, 86 N. C. 
419; Ten Broeck v. Orchard, 74 INE OR 
409. 

Okl.—Meadors v. Johnson, 27 Okl. 
544, 112 P1121. 

Or.—Zeuske v. Zeuske, 55 Or. 65, 
103 P 648, 105 P 249, AnnCas1912A 
557 (reviewinz statutes, and holding 
that equitable defenses may be set up 
by cross bill but not by answer); 
Spaur v. McBee, 19 Or. 76, 23 P 818. 

Pa.—McFadden v. Drake, 79 Pa. 
473; Greenlee v. Greenlee, 22 Pa. 225; 
Bishop yv. Reed, 3 Watts & S. 261. 

S. D.—Catholican Hot Springs Co. 
v. Ferguson, 8 S. D. 534, 67 NW 615; 
a 3 v. Kidd, 5 S. D. 169, 58 NW 
574. 

Tex.—Clay County Land, etc., Co. 
v. Wood, 71 Tex. 460, 9 SW 340; Neill 
v. Keese, 5 Tex. 23, 51 AmD 746. 

Utah.—Duke v. Griffith, 9 Utah 469, 
35 P 512; Steele v. Boley, 7 Utah 64, 
24 P 755; Kahn y. Old Tel. Min. Co., 
2 Utah 174. 

Wash.—Riverside Land. Co. v. 
Pietsch, 35 Wash. 210, 77 P 195 (evi- 
dence held not to show an equitable 
estoppel). 

Wis.—Guaranteed Inv. Co. v. St. 
Croix Cons. Copper Co., 156 Wis. 173, 
145 NW. 662; Elarley v. Harley, 140 
Wis. 282, 122 NW 761; Weld v. John- 
son Mfg. Co., 86 Wis. 549, 57 NW 
378; Prentiss v. Brewer, 17 Wis. 635, 
86 AmD 7380; Fisher v. Moolick, 13 
Wis. 321. 

N. B.—Furlotte v. Lapoint, 38 N. B. 
140; Souci v. Ouillette, 37 N. B. 393. 

N, S.—Nova Scotia Bank v. For- 
man, 3 N. S. Dec. 141. 

Ont.—Carrick v. Smith, 34 U. C. 
Q2 BB; 389. 

[a] A defendant in ejectment can 
make all the defenses he has both 
legal and equitable, and a demurrer 
to an equitable defense should be 
treated as a motion to transfer the 
cause to the court of chancery. 
Crawford County Bank y. Bolton, 87 
Ark. 142, 112 SW 398 (under Kirby 
Dig. § 6098). 

[b] A plea upon equitable grounds 
when maintained by proof of such 
matter as would entitle the pleader 
to an injunction in equity, restrain- 
ing the judgment in ejectment 
against him, has the effect of defeat- 
ing plaintiff’s claim to’ possession, 
and entitles deferdant to a verdict. 
Smith yv. Love, 49 Fla. 230, 38 S 376. 

[c] An estoppel in pais may he 
relied on by defendant in ejectment 
as an equitable counterclaim on 
which to base a prayer for affirma- 
tive relief, although it is also a suffi- 
cient defense at law to a suit in 
ejectment. Pendleton v. Hubbard, 
231 Mo. 314, 132 SW 696. 

[d] The title of the cestui que 
trust in lawful possession under the 
terms of the trust prevails over the 
trustee’s legal title. Bucher v. Over-= 
lees, 6 Ind. T. 144, 89 SW 1021. 

{e] The assignee of a trustee 
having the legal title, not required 
for the purposes of the trust, cannot 
recover from the owner of the equi- 
RLS estate. Johnson y. Prairie, 91 

{f] Mistake.—Where a  convey- 
ance by mistake fails to describe the 
whole lot intended to be conveyed, 
and is followed by an entry and pos- 
session of the entire premises by the 
grantee under claim of title for more 
than twenty years, it transfers the 
title and whole lot intended to be 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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manner as to substance as if thé same facts had 
been made the basis of a bill in equity for affirma- 
tive relief.47 Unless the facts pleaded are such that 
a court of equity would enjoin the execution of the 
judgment in ejectment,*® or such as would entitle the 
pleader to a conveyance on a bill filed,*® they do 
not constitute a good equitable defense. Facts 
constituting a defense at law cannot be pleaded as 
an equitable defense or equitable counterclaim.®° 
The equity presented must be such that it may be 
ripened by the decree into a legal title, or such as 
would estop plaintiff from prosecuting the action in 
ejectment,°+ and in order that it may prevail, the 
equity must be superior to that of plaintiff.52 An 
equitable defense should be distinctly pleaded and 
averred®? with the definiteness and certainty®* re- 
quired by good pleading,®> and defendant must of- 
fer to do equity.°® Inconsistent equitable defenses 
are not permitted.®? 

[§ 81] 3. Particular, Equitable Defenses—a. In 
General. Where equitable defenses are not per- 
mitted,®* it is no defense that a deed absolute on its 
face was intended as a mortgage,®® or that defend- 
ant purchased the property at an unconfirmed judi- 
cial sale,®° or that defendant has an equitable title 
based on a parol contract of sale antedating plain- 
tiff’s deed,®* or that plaintiff is subject to an equit- 
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“able estoppel,®? or that plaintiff comes into come 


with ‘‘unclean hands.’’ ®? Where equitable defenses 
are permitted,®** it is a good defense that defendant 
is the sole beneficiary ‘of a resulting trust in the 
land in suit,®® or that a deed absolute on its face 
was intended as a mortgage,°® or that there is an 
error in the description of the land in defendant’s 
deed whiéh he is entitled to have reformed,*? or 
that plaintiff had extended a debt secured by deed 
of trust and in violation of his contract had pre- 
maturely foreclosed such deed of trust;°* and de- 
fendant may set up the equitable defense of con- 
tribution.®® But defendant cannot defend on equities 
which do not go to plaintiff’s title or right to pos- 
session,’® or upon a claimed equity which has been 
adjudicated against him in a prior suit to enforce 
ty: 71 

[§ 82] b. Contract for Purchase. At common 
law, and in the absence of statute changing the rule, 
a vendee in possession of land under contract of 
purchase, holding only an equitable title, could not 
defend against his vendor, or one holding the legal 
title under him.’? This rule has been changed in 
some jurisdictions by statutes permitting the vendee 


‘to defend upon his equitable title under specified 


conditions,?* and of course in jurisdictions where 


conveyed, and the grantee and those 
claiming under him may defend eject- 
ment against him without previous 
resort to a suit to reform the deed. 
Westchester Mut. Trust Co. v. Poly- 
mero, 54 Misc. 379, 105 NYS 1024. 

{g] In Porto Rico the equitable 
title in defendant coupled with right 
of possession will defeat plaintiff's 
legal title. U. S. v. St. John’s Gas 
Co., Ltd., 5 Porto Rico Fed, 173. 

47. Penny v. Cook, 19 Iowa 5388; 
Johnson v. Bowlware, 149 Mo. 451, 
51 SW 109; Zeuske v. Zeuske, 55 Or. 
65, 103 RP -648, 105 —P 249, AnnCas 
1912A 557 [quot Hatcher v. Briggs, 
GeOrssty: 

fa] In Oregon an equitable de- 
fense to ejectment must be asserted 
by cross bill. Zeuske v. Zeuske, 55 
Or. 65, 103 P 648, 105 P 249, AnnCas 
1912A 557 (under B. & C. Comp. St. 
$§ 391, 392). 

4s. Williams vy. Peters, 72 Md. 584, 
2O0eAw ATO. 

49. Williams v. Murphy, 21 Minn. 
534; McClane vy. White, 5 Minn. 178. 

50. Feldmeyer v. Werntz, 119 Md. 
285, 86 A 986; Bond v. Murray, 118 
Mad. 445, 84 A 655; Falck v. Barlow, 
LOM Midas 59, on Al GUS.) di Annals 
538; McNear v. Williamson, 166 Mo. 
358, 66 SW 160; Guaranteed Inv. Co. 


Ve St. [Croix Cons. Copper—Cox, “156 
Wis.. 173, 145 NW 662. 
[a] For example, a defense in 


ejectment, based on the fact that de- 
fendant and those under whom he 
claims have for more than _ sixty 
years occupied the premises without 
interference, and have made exten- 
sive improvements thereon, so that 
it would be inequitable for plaintiff 
to eject him, is available, if valid, 
under the plea of not guilty, and can- 
not be pleaded as an equitable de- 
fense. Bond vy. Murray, 118 Md. 445, 
84 A 655. 

[b] Nondelivery of deed is 2 le- 
gal, not an equitable, defense. Mc- 
Near v. Williamson, 166 Mo. 358, 66 
Sw 160. 

51. Blum v. Robertson, 24 Cal. 
127; Lestrade y. Barth, 19 Cal. 660. 

52. Blazier v. Johnson, 11 Nebr. 
404, 9 NW 548; Porter v. Purdy, 41 
Can. 8. C. 471. 

53. McCauley v. Fulton, 44 Cal. 
355; Lestrade v. Barth, 19 Cal. 660; 
Hstrada v. Murphy, 19 Cal. 248; Fel- 
Jer v. Lee, 225 Mo. 319, 124 Sw 1129. 

fa] Under a general denial, with 
no equitable defense pleaded, defend- 
ant could not defeat a recovery be- 
cause of an equitable defense con- 


sisting of a right to redeem from 2 
defective foreclosure of a deed of 
trust outstanding in a third person. 
Feller v. Lee, 225 Mo. 319, 124 SW 


habeas) 

54. Switt v. Nevius, 138 Ga. 229, 
75 SH 

55 oan aes (16, Cyc 228]; 


Pleading [31 Cyc 72 

56. Union Stock Yards Nat. Bank 
v. Day, 79 Nebr. 845, 113 NW _ 530 
(holding that an equitable defense 
may be interposed in an action of 
ejectment, but one who seeks the in- 
tervention of a court of equity must 
offer to do equity before he is en- 
titled to equitable relief, whether he 
is plaintiff or defendant); Hoppough 
v. Struble, 60 N. Y. 430. 

57. Cox v. Cox, 26 Pa. 375, 67 AmD 
432 

Inconsistent defenses generally see 
infra § 9 

58. See supra § 79. 

59. Ladd y. Ladd, 252 Tl. 43, 96 
NE 561; Finlon v. Clark, 118° TH, 32, 
7 NE 475; Gates v. Sutherland, 76 
Mich, 2381, 42 NW 1112; Jeffery v. 
Hursh, 42 Mich. 563, 4 NW 303. 

60. McGinnis v. Caldwell, 71 W. 
Va. 375, 76 SH &24, 43 LRANS 630. 

61. Cranford Mercantile Co. v. An- 
derson, 179 Ala. 573, 60 S 874. See 
also infra § 82. 

62. Hooper v. Columbus, ete. _R. 
Cones wAdan = oboe Wakefield v. Van 
Tassel], 202 Ti. 41, 66 NE 830, 95 
AmSR 207, 65 LRA 511; Suttle v. 
Richmond, etc., R. Co., 76 Va. 284; 
Garrett v. South Penn Oil Co., oe 3 
Va. 587, 66 SE 741. See infra § 8 

63. Hoosier Min. Co. v. Union 
MrusteCor,. 173 acy. 505, 191 SW 305. 


64. See supra § 79. 

65. pyads v. Hynds, 274 Mo. 123, 
202 SW 38 

66. Walls v. Endel, 20 Fla. 86. 


[a] No defense in equity is shown 
by an answer which only sets, forth 
that the deed was intended as a 
mortgage, and which does not ask to 
reform the deed or to redeem _ the 
land. Sutton y. Mason, 38 Mo. 120. 


67. Franton v. Nelson, 142 La. 
850, 77 S 767. 
68. Swon v. Stevens, 143 Mo. 384, 


45 SW 270; Fisher v. Stevens, 143 
Mo. 181, 44 SW 769. 

69. McCollum v. Boughton, 132 
Mo. 601, 30 SW 1028, 38 SW 476, 34 
Sw 480, 35 LRA 480. 

70. St. Michael the Archangel 


Greek Catholic Church v. Schkodow- 
sky, 252 Pa. 597, 97 A 932, 933 (hold- 
ing that, in ejectment by a religious 


corporation for church property, the 
fact that plaintiff seeks the property 
to use for purposes not authorized by 
its charter does not constitute an 
equitable defense which would de- 
feat a recovery). 


71. Sparks v. Walton, 4 Phila. 
(Pa.) 98. 
72. Ala.—Morgan v. Casey, 73 


Ala. 222; Brewton v. Watson, 67 Ala. 
121; Collins v. Doe, 33 Ala. 91; Doe v. 
Haskins, 15 Ala, 619, 50 AmD 154. 

Ill.—Fleming y. Carter, 70 Ill. 286. 

Ind.—Rench y. Doe, 2 Blackf. 309. 

Ky.—Morton v. Dickson, 90 Ky. 
572, 14 SW 905; Coleman v. Casey, 1 
AS Re Marsh. 4490. 

Mich.—Harrett v. Kinney, 44 Mich. 

457, 7 NW 63. 
ec C.—Butner'y. Chaffin, 61 N. C. 

Or.—Newby v. Rowland, 11 Or. 133, 
ie 124 WS 

Va.—Jennirigs v. Gravely, 92 Va. 
377,23 SH 763. 

W. Va.—Bloom v. Bennett, 70 W. 
Va. 597, 74 SE 906, 907 [cit Cyel. 

“So far was this carried, that until 
a statute was passed to remedy the 
evil, a vendee in possession, who had 
paid every dollar of his purchase 
money, and had written evidence of 
his contract, was liable to be turned 
out of possession at any time by his 
vendor upon the mere legal title, and 
was at last compelled to make his 
defence in a court of equity. And 
the same rule prevailed to a great 
extent with respect to mortgages and 
deeds of trust, which had been satis- 
fied.” Suttle v. Richmond, ete, R. 
Co., 76 Va. 284, 

"3. See statutory provisions. 

fa] In Virginia (1) the statute 
provides: “A vendor, or any one claim- 
ing under him, shall not, at law any 
more than in equity, recover against 
a vendee, or those claiming under 
him, lands sold by such vendor to 
such vendee, when there is a writ- 
ing, stating the purchase and the 
terms thereof, signed by the vendor 
or his agent, and there has been such 
payment or performance of what was 
contracted to be paid or performed 
on the part of the vendee, as would 
in equity entitle him, or those claim- 
ing under him, to.a conveyance of 
the legal title of such land from the 
vendor, or those claiming under him, 
without condition.” Code '§ 2741. 
And see Suttle v. Richmond, ete., R. 
Co., 76 Va. 284, 290. (2) “The object 
seems to have been to prevent in 
cases sometimes occurring, of a plain 
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equitable defenses are permitted,”* the rule has no 
application, and a vendee in possession under a con- 
tract of purchase, and not in default, cannot be 
ousted in ejectment by his vendor.’® 
dictions where the distinction is maintained be- 
tween actions at law and suits in equity, possession 
by defendant under a contract of purchase, so long 
as he is not in default, is a good defense at law.7® 
But the rule has been held to be otherwise where 
defendant is in possession under an oral contract of 
purchase, because the statute of frauds ** does not 


nature, an oppressive use from being 
made of the mere legal title, for the 
purpose of turning out of possession, 
and driving into a Court of Equity 
for relief, the substantial, though not 
formal owner, invested with a com- 
plete equitable right, but unprotected 
by a technical release or conveyance. 
The legislative enactment appears to 
have been dictated, not by a general 
but a restricted policy, having in 
view on the one hand, the preventing 
of gross injustice to the tenants in 
possession, and on the other, guard- 
ing against the evils of a compli- 
eated and protracted litigation, upon 
principles theretofore unknown to 
the legal forum. A few classes of 
cases only were therefore selected, 
and restricted within narrow limits 
by careful and cautious provisions.” 
Davis v, Teays, 3 Gratt. (44 Va.) 283. 
(3) “The statute required written 
evidence of the entire contract on 
which reliance was placed to sustain 
the equitable defence.” Jennings v. 
Gravely, 92 Va. 877, 380, 23 SH 763 
{appr Davis v. Teays, 3 Gratt. (44 
Va.) 2838]. (4) ‘Under that statute 
as it was originally, and as it is now 
in Virginia, a vendee of land, in or- 
der to avail himself of its benefits, 
must not be in default. His defense 
must be such as would entitle him, 
in a court of equity, to specific ex- 
ecution against his vendor.’ Bloom 
v. Bennett, 70 W. Va. 597, 598, 74 SE 
906. 

[b] In West Virginia (1) the 
statute reads as follows: ‘A vendor, 
or any person claiming under him, 
shall not at law recover against a 
vendee, or those claiming under him, 
lands sold by such vendor to such 
vendee, when there is a writing stat- 
ing the purchase, and the terms 
thereof, signed by the vendor or his 
agent.” Code (1906) c 90 § 20. And 
see McGinnis v. Caldwell, 71 W. Va. 
375, 76 SE 834, 43 LRANS 630; Gar- 
rett v. South Penn Oil Co., 66 W. Va. 
587, 66 SE 741. (2) “The purpose 
and effect of this statute is to take 
away .from the law court the right, 
which is conferred by the Virginia 
statute, to try and pass upon the 
equities of the parties in such case. 
The modification makes the statute 
almost the very opposite of the Vir- 
ginia law. Because, in that state, 
the law court may inquire into the 
equities between vendor and vendee 
and decide the case accordingly; but 
in this state, the modified statute 
plainly makes such written contract 
of sale a complete bar to the ven- 
dor’s action, and precludes the law 
court from making inquiry into the 
equities between him and his vendee. 
The vendee’s default ir the perform- 
ance of any of his covenants under 
an ordinary contract of purchase are, 
therefore, immaterial questions in 
ejectment, in this state. The effect 
of our statute. which no doubt was 
also the legislative purpose, is, to 
force a vendor, who has signed a 
written contract of sale, reserving no 
right of re-entry, and who has placed 
his vendee in possession, to pursue 
his remedy in equity by a suit for 
specific enforcement, and to deny him 
the right to recover the land sold, by 
an action in ejectment, however much 
his vendee may be in default.” 
Bloom v. Bennett, 70 W. Va. 597, 599, 


EJECTMENT 


Even in juris- 


J 


74 SE 906. (3) “But we can not im- 
agine that the legislature intended to 
forbid recovery in ejectment by a 
vendor if he has, in his contract of 
sale, expressly reserved the right of 
re-entry for covenants broken. Such 
an application of the statute would 
not be consistent with the constitu- 
tional right of parties to contract.’ 
Bloom vy. Bennett, 70 W. Va. 597, 599, 
74 SE 906, 907. 

74. See supra § 79. 

75. Cal.—Hyde v. Mangan, 88 Cal. 
319, 26 P 180; Arguello v. Bours, 67 
Cal. 447, 8 P 49; Talbert v. Single- 
ton, 42 Cal. 390; Gerdes v. Moody, 41 
Cal. 335; Love v. Watkins, 40 Cal. 
547, 6 AmR 624; De Rutte v. Mul- 
drow, 16 Cal. 505. 

Ga.—Swift v. Nevius, 138 Ga. 229, 
75 SE 8; Graham v. Peacock, 131 Ga. 
785, 63 SE 348; Grace v. Means, 129 
Ga. 638, 59 SE 811. 

Ind.—Adler v. Sewall, 29 Ind. 598. 
Ree ro eee v. Crew, 22 Iowa 
Kan.—South-Side Town Min., etc., 
Co. v. Rhodes, 33 Kan. 229, 6 P 278, 


Ky.—Morton y. Dickson, 90 Ky. 
572, 14 SW _ 905; Comellison v. 
Comellison, 1 Bush. 149. 

Minn.—Williams v. Murphy, 21 


Minn. 534. 

Mo.—Tibeau v. Tibeau, 19 Mo. 78, 
59 AmD 329. 

N. Y.—Conger v. Treadway, 132 
N. Y. 259, 39 NE 505 [aff 3 Silv. Sup. 
588, 3 NYS 152, 7 NYS 809]; Cavalli 
v. Allen, 57 N. Y. 508; Clythe v. La 
Fontain, 51 Barb. 186; Traphagen v. 
Traphagen, 40 Barb. 537 

N. C.—vVanderbilt v. 128 
N. C. 498, 39 SE 36. 
nee. C.—Geiger v. Kaigler, 15 S. C. 
PAs B.—Souci v. Ouillette, 37 N. B. 

{a] Possession under a lease with 
option to purchase is a good defense. 
Tyson v. Neill, 8 Ida. 603, 70 P 790. 

[b] Defendant may set up an as- 
signed contract of sale under which 
he claims. Turner v. Rives, 75 Ga. 
606. 

{e] 


Brown, 


In an action by an heir a de- 


fense setting up a claim under a con-. 


tract of purchase with the ancestor 
is sufficient. Harris v. Vinyard, 42 
Mo. 568. 

[d] Void bond for title from com- 
mon source.—Plaintiff in ejectment is 
not estopped to set up a title de- 
rived from a person as heir who had 
formerly, as commissioner to make 
partition sale, given bond to convey 
to defendant. Vanderbilt v. Brown, 
128 N. C. 498, 39 SE 36. 

76. U. S—Schoolfield v. Rhodes, 
82 Fed. 153, 27 CCA 95. 

Wla.—Norris v. Billingsley, 48 Fla. 
102, 37 S 564; Hagan y. Ellis, 39 Fla. 
463, 22 S 727, 68 AmSR 167. 

Ill.— Daniels v. Smith, 252 Ill. 222, 
96 NE 902; Hutchinson v. Coonley, 
209 Ill. 437, 70 NE 686; Waggoner 
v. Wabash R. Co., 185 Tll. 154, 56 NE 
1050; Harrell v. Enterprise Sav. 
Bank, 183 Il}. 538, 56 NE 63: Sands 
v. Kagey, 150 Ill. 109, 36 NE 956; 
Chicago, etc., R. Co. v. Hay, 119 Ill. 
493, 10 NE 29; Turpin v. Baltimore, 
etc., R. Co., 105 Ill. 11; Stow v. Rus- 
sell, 36 Tll. 18. See Chicago Termi- 
nal Transf. R. Co. v. Winslow, 216 
Tll. 166, 74 NE 815 (holding that, 
where plaintiffs in ejectment held 


[§ 82 


permit proof of ‘such a contract at law, and it is 
available, if at all, only in equity.78 Where equitable 
defenses are permitted, however, a parol contract of 
purchase is available in defense,’® unless by statute 
such contracts are wholly void,®® provided the ac- 
companying facts of possession and part perfor- 
mance are such as to take the case out of the 
operation of the statute of frauds.** 
fendant tenders the purchase price, prior default in 

payment of the purchase money is not fatal to the 

defense.82. But ordinarily defendant must not be in - 


Where de- 


the title by a deed of record, and 
defendant went into possession un- 
der a contract with plaintiff’s grant- 
or after she had parted with the ti- 
tle, and without any license or cove- 
nants from the real owner, such pos- 
session was not sufficient to over- 
come plaintiff’s prima facie title). 
Miss.—Bolton vy. Roebuck, 77 Miss. 
710, 27 S 630. 
Oh.—Barton v. Morris, 15 Oh. 408. 
Or.—Zeuske v. Zeuske, 55 Or. 65, 
oe P 648, 105 P 249, AnnCasi912A 
fa] Possession under such a con- 
tract does not become wrongful by 
failure to perform a condition which 
if valid only the owner or his heirs 
could enforce and not plaintiff, his 
grantee, and performance of which, 
although made before the action was 
brought, was never demanded. Wag- 
goner v. Wabash R. Co., 185 Ill. 154, 


56 NE 1050. 

77. See Frauds, Statute of [20 
Cye 147]. 

78. Zeuske v. Zeuske, 55 Or. 65, 


ee P 648, 105 P 249, AnnCas1912A 


72. _ Young v. Montgomery, 28 Mo. 
604; Bigler v. Baker, 40 Nebr. 325, 
58 NW 1026, 24 LRA 255; Ford v. 
Steele, 31 Nebr. 521, 48 NW 271; 
Dodge v. Wellman, 1 Abb. Dec. 
(N. Y.) 512, 48 HowPr 427; Kenyon 
v. Youlen, 53 Hun 591, 6 NYS 784; 
eae v. Miller, 247 Pa. 45, 93 A 


80. McClane v. White, 5 Minn. 178. 
81. Cal.—Arguello v. Edinger, 10 
Cal. 150. 


panes mAueD v. Christian, 30 Ga. 
7kan—Holeomb v. Dowell, 15 Kan. 


SOR ee v. Montgomery, 28 Mo. 

Nebr.—Bigler ‘v. Baker, 40 Nebr. 
325, 58 NW 1026, 24 LRA 255. 

Nev.—Evans vy. Lee, 12 Nev. 393. 

Pa.—Parry v. Miller, 247 Pa. 45, 
93 A 30; Hyde-Murphy Co. v. Boyer, 
229 Pa. 7, 77 A 1092. 

See also cases supra note 75; and 
Frauds, Statute of [20 cyce 289]. 

[a] Continued possession by a 
tenant is not such a part perform- 
ance of a verbal contract for the 
purchase of tand as to take the case 
out of the statute of frauds. Pos- 
session, to have such an effect, must 
be clearly shown to refer to, and re- 
sult from, the contract, and not the 
lease. Bigler vy. Baker, 40 Nebr. 325, 
58 NW _ 1026, 24 LRA 255. 

82. Coolbaugh v. Roemer, 32 Minn. 
445, 21 NW 472; Bigler v. Baker, 40 
Nebr, 325, 58 NW 1026, 24 LRA 255; 
Souci v. Ouillette, 37 N. B. 393. 

[a]. “Under the perfect-equity 
doctrine, it is prerequisite that all 
the purchase money be paid, or legal 
tender thereof be made to the person 
thereto entitled.’ Grace v. Means, 
129 Ga. 638. 642, 59 SE 811. 

{b] In Kentucky, since adoption 
of the practice permitting equitable 
defenses, failure to pay the purchase 
money will not enable the vendor to 
maintain ejectment. Morton Vv. 
Dickson, 90 Ky. 572, 576, 577, 579, 14 
Sw 905 (where the court said: 
“When in equity and in the posses- 
sion the holder of a bond for title is 
treated as if he held the fee subject 
to the lien of the vendor, and this 
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default under the contract of purchase upon which 
he relies, as this defeats his equity and right to re- 
main in possession.§? Defendant must establish the 
existence of a contract of purchase,®+ and perform- 
ance on his part of the stipulated conditions, or 
a waiver or sufficient excuse for nonperformance.®® 
Defendant must make such a case as would entitle 
him to a conveyance of the land if, as plaintiff, he 
But where the contract is es- 
tablished, the burden is on plaintiff to show a.de- 
fault entitling him to terminate defendant’s. pos- 
A void contract of course affords no 


had sued therefor.%¢ 


session.§? 
defense.88 


[§ 83] ¢ Liens, 


the lien still be allowed to stand.?° 


title acquired through the enforcement of a para- 


necessarily defeats the action of 
ejectment. Should the vendee re- 
pudiate his executory agreement, or 
if facts are made to appear showing 
the contract to be void, the action 
might be maintained; but the failure 
to pay works no forfeiture of the 
rights of the equitable owner to the 
land, or invests the vendor with the 
right to pursue him as he would a 
trespasser or a tenant whose time 
has expired. Where the vendor vests 
in his vendee an equitable title to 
land, and places him in possession, 
although default in payment is 
made, he has no remedy at law to 
recover possession by reason of the 
default. ... The action of ejectment 
is never allowed where the vendor, 
under an ordinary executory con- 
- tract of sale, has taken from the 
vendee his purchase money notes 
and placed him in possession. If the 
party in possession enters as a 
purchaser, the vendor cannot elect to 
make himself the owner, and regain 
the possession by any proceeding at 
law upon the statement alone that 
the vendee has failed to pay him.... 
He holds the legal title as a security 
for the payment of the purchase 
money. His position is that of a 
mortgagee holding a lien only that 
he can enforce in equity, and this 
being the case there is no reason for 
permitting the vendor to treat the 
contract as rescinded to enable him 
to maintain his action at law’’). 

83. Cal—Howard v. Hewitt, 139 
Cal. 614, 73 P 414; Haile v. Smith, 
128 Cal. 415, 60 P 1032; Connolly v. 
Hingley, 82 Cal. 642, 23 P 273; Hoff- 
man v. Remnant, 72 Cal. 1, 12 P 804; 
Thorne v. Hammond, 46 Cal. 530. 

Ga.—Hill v. Winn, 60 Ga. 337. 

Minn.—Williams v. Murphy, 
Minn. 534. 

Nev.—bPvans v. Lee, 12 Nev. 393. 

N. Y.—Lawrence v. Ball, 14 N. Y. 
477. 

Pa.—Young Me Eouney ane etc., 
R. Co., 48 Pa. Super. : 

Vt.—Walker v. Arnold, 71 Vt. 263, 
44 A 351. 

Eng.—Doe v. Burton, 16 Q. B. 807, 
71 ECL 807, 117 ‘Reprint 1091. 
ean B.—Smith v. Kilpatrick, 42 N. B. 

De 

See also cases supra notes 75-82. 

{al The insolvency of the obligor 
in a bond for title is no defense, even 
though he has not paid his own véen- 
dor for the land, and has himself no 
title but only @ bond for title. These 
facts may be ground for rescission, 
but they are no reason for keeping 
the land and the purchase money too. 
Hill v. Winn, 60 Ga. 337. 

[b] Failure to perform contract 
of exchange.—One who has obtained 
possession under a contract for ex- 
change of land and is unable by his 
own act to give possession to the 
other party or execute the contract 
cannot avail himself of such contract 
in defense. French y. Seely, 7 Watts 
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Recovery in ejectment can- 
not be defeated by merely showing that defendant 
has a lien against the property,®® since the posses- 
sion may be awarded to the rightful claimant, and 


EJECTMENT 


§ 84] d. 


mount lien will prevail.® 
fendant in ejectment claims a lien for lasting im-- 
provements, he is entitled to have his lien inquired 
into and adjudicated upon the trial.®? 

Fraud or Invalidity of Plaintiff’s 
Title—(1) In General. In many jurisdictions it is 
a good defense to an action of ejectment that the 
deed under which plaintiff claims is for any reason 
void, most of the cases going on the theory that this 
constitutes a legal defense, while others, although’ 
considering the defense an equitable one, were de- 
cided in jurisdictions where such a defense might be 
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In Canada, where de- 


set up in actions of ejectment.®* Of course in juris- 


as that it was 
nature obtained 


But a perfected 


(Pa.) 231, 32 AmD 758. 

84. Daniels v. Smith, 252 Ill. 222, 
96 NE 902; Billings v. Sanderson, 8 
Mont. 201, 19 P 307 (must show mu- 
tuality of obligation). 

[a] Abandoned coxtract.—Where 
the contract has been abandoned by 
mutual consent, defendant cannot in- 
voke it as’a_ defense. Graves v. 
White, 87 N. Y. 463. 

[b] Proof of oral contract, — 
Where an equitable defense is based 
on part performance of an alleged 
oral contract, the proof of such con- 
tract must be so cogent, clear, and 
forcible as to leave no _ reasonable 
doubt as to its terms and character. 
McQuinn vy. Moore, 225 Mo. 86, 123 
SW 858. 

85. Lawrence v. Ball, 14 N. Y. 477 
(payment in fact must be shown); 
Hill v. Still, 19 Tex. 76. i 

86. McClane v. White, 5 Minn. 
178; Dyke v. Spargur, 143 N. Y. 651, 
38 NE 269; Jennings v. Gravely, 92 
Va. 377, 23 SE 763 (under statute). 
See also supra § 80. 

87. Daniels v. Smith, 252 Ill. 222, 
96 NE 902 (holding that evidence 
raising merely an inference that 
some sort of a contract existed, the 
terms of which did not appear, was 
insufficient to require plaintiff to 
show a breach); Rowland v. Fischer, 
30 Ill. 224. 

88. Huston v. Walker, 47 Cal. 484 
(holding that in ejectment by a pre- 
emptor, based on the patent issued 
to him, an executery contract to con- 
vey the land, entered into by him 
before making proof and payment as 
a preémptor, is void and cannot be 
set up by defendant). : 

89. Todhunter v. Armstrong, 6 
Cal. Unrep. Cas. 27, 53 P 446; Mon- 
tour v. Purdy, 11 Minn. 384, 88 AmD 
88; Schierloh v. Schierloh, 72 Hun 
150, 25 NYS 676 [aff 148 N. Y. 103, 
42 NE 409]. 2 

90. Montour v. Purdy, 11 Minn. 
384, 88 AmD 88. 

91. Cowell v. Gray, 85 Mo. 169: 
Gitchell v. Kreidler, 84 Mo. 472 
(both holding that a title under a 
judgment enforcing a lien for taxes 
will prevail over one derived from a 
foreclosure of a prior deed of trust, 
on the ground that a lien on land for 
taxes is superior to one created by a 
prior deed of trust executed bv the 
owner). 

92. O’Conner v. Dunn, 37 U. C. Q. 
fe BAe Carrick v. Smith, 34 U. C. Q. 

93. U. S.—De Guire v. St. Joseph 
Lead Co., 38 Fed. 65. 

Cal.—Doherty v. Courtnev, 150 Cal. 
606, 89 P 484; Fulton v. Hanlow, 20 
ae 450; Hart v. Burnett, 15 Cal. 

Colo.—Cheney v. Crandell, 28 Colo. 
383, 65 P 56. 

Ga.—Hodges vy. Sylvania Citizens’ 
Bank, 146 Ga. 624, 92 SE 49; Sugart 
v. Mays, 54 Ga. 554. 

Ind.—Sherry v. Nick of the Woods, 


dictions where equitable defenses are not allowed,°* 
the invalidity of plaintiff’s title on equitable grounds 
is not available.% 
cution of the deed under which plaintiff claims,°* 


Fraud which relates to the exe- 


misread to the party or his sig- 
to an instrument which he did not 


1 Ind. 575. 

Mo.—Howell v. Sherwood, 213 Mo. 
565, 112 SW 50; Comings v. Leedy, 
114 Mo. 454, 21 SW 804; Funkhouser 
v. Mallen, 62 Mo. 555. 

N. Y.—Stebbins v. Kay, 123 N. Y. 
31, 25 NE 207; Mandeville v. Rey- 
nolds, 68 N. Y. 528 [aff 5 Hun 338]; 
Schulz v. Albany, 27 Misc. 51, 57 NYS 
Beal [aff 42 App. Div. 437, 59 NYS 


Wash.—O’Brien v. McKelvey, 59 
Wash. 115, 109 P 387. 
Newfoundl.—McKay vy. Coady, 6 


Newfoundl. 109 (plaintiff’s deed from 
a dishonest trustee held void). 

Pr. Edw. Isl.—Doe v. Betts, 1 Pr. 
Edw. Isl. 116. 

{a] It may beshownasa defenses 
(1) That the sale under which plain- 
tiffs claim: is void for want of au- 
thority in the sheriff to make it. 
Howell v. Sherwood, 213 Mo. 565, 112 
SW 50; Funkhouser y. Mallen, 62 Mo. 
555, (2) That execution and sale were 
had under a void judgment. Howell 
v. Sherwood, supra. (3) That the 
premises were sold for nonpayment 
of an illegal assessment. Stebbins v. 
Kay, 123 N. Y. 31, 25 NE 207; Schulz 
v. Albany, 27 Misc. 51, 57 NYS 963 
{aff 42 App. Div. 43, 59 NYS 235]. 
(4) That the premises were not sub- 
ject to seizure and sale under execu- 
tion. Fulton,v. Hanlow, 20 Cal. 450; 
Hart’ vi. Burnett, 15; Caloa53005nG5) 
That the deed under which plaintiff 
claims was void because at the time 
it was made defendant was in posses- 
sion of the land claiming adversely 
to plaintiff's grantor. Hughes v. 
Hughes, 14 Misc. 631, 35 NYS 679. 
But see Chamberlain vy. Taylor, 92 
N. Y. 348, 12 AbbNCas 473 (holding 
that the grantor of land adversely 
held may maintain ejectment for the 
benefit of the grantee). (6) That 
plaintiff's deed was void as being in 
fraud of creditors. De Guire v. St. 
Joseph, 38 Fed. 65; Knox v. McFar- 
ran, 4 Colo. 586; Jackson y. Myers, 11 
Wend. (N. Y.) 533; Jackson v. Bur- 
gott, 10 Johns. (N. Y.) 457, 6 AmD 
349. (7) That plaintiff's grantor was 
non compos mentis. Dexter v. Hail, 
15 Wall. (U. S.) 9, 21 L. ed. 73; El- 
der v. Schumacher, 18 Colo. 433, 33 P 
175; Den v. Moore, 5 N. J. L. 551; Van 
Deusen v. Sweet, 51 N. Y. 378; Far- 
oa v. Parker, 6 Or. 105, 25 AmR 

94. See supra § 79. 

95. Tioranger v. Carpenter, 148 
Mich. 549, 112 NW 125; Paldi v. Paldi, 
95 Mich. 410. 54 NW 9038; Harrett v. 
Kinney, 44 Mich. 457, 7 NW 638. 

96. Escherick v. Traver, 65 Til. 
279; Lively v. Ball. 8 Dana (Ky.) 312; 
Shackelford v. Purket, 1 A. K. Marsh. 
(Ky.) 425; Thomas v. Thomas, 1 Litt. 
(Ky.) 62, 12 AmD 220; Talbot v. Cal- 
Jaway, Hard. (Ky.) 85: Tavlor v. 
rh Gel 6 Munf. (20 Va.) 358, 8 AmD 

fa] Fraud. which vitiates all acts, 
and is cognizable in a court of law, 
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intend to sign,” or that it was a forgery,®® or that 
‘a deed or will was obtained by undue influence % 
or duress,| may be set up as a defense in eject- 
ment, both in jurisdictions where equitable defenses 
are allowed and in jurisdictions where they are not 
allowed; but in jurisdictions where equitable de- 
fenses are not available fraud which goes merely to 
the consideration of ,the deed and not to its execu- 
tion cannot be set up as a defense in ejectment, con- 
sideration not being a subject of inquiry in a court 
of law.2 Nor in such jurisdictions is it competent 
to show that there was an irregularity in an assign- 
ment of a contract of purchase under which plaintiff 
obtained his legal title;? that the claim of plaintiff 
has never been listed for taxation;* or the breach 
of an agreement between the lessor of plaintiff, who 
became the purchaser of the title of a mortgagor in 
possession of land under a judgment and execution, 
and defendant to postpone the sale under execution 
for a certain time. Defendant cannot set up an 
agreement by plaintiff in an action to recover land 
to convey part of it to his attorneys when recovered 
in compensation for services,® and an heir at law of 
a grantor who conveyed without a consideration can- 
not set up such conveyance in bar of ejectment by 
the grantee since he is bound by the deed of his 
grantor.?7 A mere trespasser cannot defend by at- 
tacking plaintiff’s title,* and a stranger to the title 
cannot question the validity of plaintiff’s title when 
the parties to the conveyance have acquiesced 


EJECTMENT 


[§§ 84-85 
therein,? and defendant makes no claim of title by 
adverse possession.?® 

[§ 85] (2) Patents and Grants. Where a pat- 
ent under which plaintiff claims is absolutely void, 
defendant may set up such fact in an action of eject- 
ment, unless defendant is a mere trespasser,’? or 
cannot connect himself with the title of the sov- 
ereignty.3 Thus a defendant may show want of 
authority of the officers to issue the patent or 
grant,1+ the cancellation of a certificate under which 
plaintiff claims on the ground that it was illegally 
issued,!> the death of the patentee before the patent 
was issued,!® that the land in question was ex- 
cepted from the grant,’7 or that the person claim- 
ing as patentee, although of the same name, was 
not the patentee intended by the grant.1® If, how- 
ever, the grant is not absolutely void it cannot pe 
impeached by defendant in ejectment,!® and where 
a grant or patent for land or legislative confirma- 
tion of titles to land has been given by the sov- 
ereignty or legislative authority only having the 
right to make it, without any provision having been 
made in the patent or by the law to inquire into its 
fairness between the grantor and the grantee, or be- 
tween the third parties and the grantee, the question 
of fraud as between the grantor and the grantee can- 
not be raised by a third party, as this is a question 
exclusively between the sovereignty making the 
grant and the grantee.*° A decree in a former action 
between the parties directing a conveyance to plain- 


as well as a court of equity, may be 
shown by defendant in ejectment to 
have been perpetrated by a guardian 
on his ward in the giving of the 
deeds under which plaintiff claims. 
Phelps v. Nazworthy, 226 Ill. 254, 80 
NE 756. 

97. Escherick v. Traver, 65 Il. 
379; Reece v. Allen, 10 Ill. 236, 48 
AmD 336; Eaton v. Haton, 37 N. J. L. 
108, 18 AmR 716; Taylor v. King, 6 
Munf. (20 Va.) 358, 8 AmD 746. 

98. O’Brien vy. McKelvey, 59 Wash. 
115, 109 P 337. 


99. Mandeville v. Reynolds, 68 
N.Y. 528. a 
1. Hodges v. Sylvania Citizens’ 


Bank, 146 Ga. 624, 92 SE 49. 

2. Wells v. Caywood, 3 Colo. 487; 
Union Brewing Co. v. Meier, 163 Il. 
424, 45 NE 264; Escherick v. Traver, 
65 Ill. 379; Dyer v. Day, 61 Ill. 336; 
Osterhout v. Shoemaker, 3 Hill 
CN. Y.) 513; Jackson v. Hills, 8 Cow. 
(N. Y.) 290; Taylor v. King, 6 Munf. 
(20 Va.) 358, 8 AmD 746. , 

8. Davis v. Beauchamp, 99 Ark. 
404, 138 SW 636; Sawyer v. Cox, 63 


Ill, 130. ¢ 
4 Barbour v. Nelson, 1 Litt. 
(Ky.) 59. 
5. Jackson vy. Davis, 18 Johns. 
{N. Y.) 7 


6 Gage v. Downey, 79 Cal. 140, 21 
RP 527, 855. 
7. eon v. Garnsey, 16 Johns. 


8. Haws v. Victoria Copper, etc., 
Co., 160 U. S. 303, 16 SCt 282, 40 L. 
ed. 436; Wimberly v. Hurst, 33 Ill. 
166, 83 AmD 295; Zeringue v. Wil- 
liams, 15 La. Ann. 76; Matthewson v. 


Spencer, 2 Head (Tenn.) 424. See 
als» supra §§ 63, 71. 
9. Christy v. Brien, 14 Pa. 248; 


Phelps vy. Parks, 4 Vt. 488; Davison 
v. Moore, 2 AmLReg 183. 

fa] “he rule, that a plaintiff in 
ejectment must recover upon the 
strength of his own title and not on 
the weakness of his adversary’s, has 
its proper application where title is 
asserted against title: but not to a 
case where the defendants, making 
no claim of title, object that the 
plaintiff. has not proved a perfect ti- 
tle against those who might claim 
adversely. The plaintiff is not 


bound to anticipate all that might be 
urged by others holding by adverse 
claim of title. If upon his proofs it 
appears, prima facie, that he has ti- 
tle to an undivided interest in prem- 
ises, possession of which is withheld 
by the defendants, his right to main- 
tain the action is sufficiently estab- 
lished upon the case.” Deering v. 
Reilly, 167 N. Y. 184, 190, 60 NE 447, 
32 NYCivProc 49. 

10. Deering v. Reilly, 167 N. Y. 
184, 60 NE 447, 32 NYCivProc 49. 

11. U. S.—Doolan vy. Carr, 125 
U. S. 618, 8 SCt 1228, 31 L. ed. 844; 
Reynolds v. Iron Silver Min. Co., 116 
U. S. 687, 6 SCt 601, 29 L. ed. 774; 
St. Louis Smelting, etc., Co. v. Kemp, 
104 U. S. 636, 26 L. ed. 875; Sherman 
v. Buick, 93 U. S. 209, 23 L. ed. 849; 
Polk v. Wendal, 9 Cranch 87, 3 L. ed. 
665; Doe v. Winn, 11 Wheat. 379, 382, 
6 L. ed. 500; Smythe v. New Orleans 
Canal, ete., Co., 93 Fed. 899; Lake Su- 
perior Ship-Canal, etc., Co. v. Cun- 
ningham, 44 Fed, 819; Patterson v. 
spear 18 F. Cas. No. 10,830, 3 Sawy. 
164. 
pean GAC a v. Minter, 9 Ala. 

Ariz—kKansas City Min., ete., Co. 
v. Clay, 3 Ariz. 326, 29 P 9. 

Cal. Carr v. Quigley, 57 Cai. 394. 

Ga.—Winter v. Jones, 10 Ga. 190, 
54 AmD 879. 

Ill. Rogers v. Brent, 10 Tll. 573, 50 
AmD 422; Jamison v. Doe, 4 Til, 118, 
36 AmD 534. 

N. C.—Strother v. Cathey, 5 N. C. 
162, 3 AmD 688; University Trustees 
v. Sawyer, 3 N. C. 98. 

Va.—Hambleton v. Wells, 4 Cail (8 
Vials e2.3° 

12. U. S.—Haws v. Victoria Cop- 
per Min. Co., 160 U. S. 303, 16 SCt 
282, 40 L. ed. 436; Boyreau v. Camp- 
bell, 3 F. Cas. No. 1,760, 1 McAIIl. 119 
{aff 21 How. 223, 16 L. ed. 96]. 

Ala.—Crommelin y. Minter, 9 Ala. 


594. 
Cal.—Phillips v. Carter, 135 Cal. 
604, 67 P 1031, 87 AmSR 152. 

Mo.—Boyce y. Papin, 11 Mo. 16; 
Macklot v. Dubreuil, 9 Mo. 477, 43 
AmD 550. 

Oh.—Holt v. Hemphill, 3 Oh. 232. 
18. Fellows v. Pedrick, 8 F. Cas. 


No. 4,724, 4 Wash. C. C. 477; Schief- 


fery v. Tapia, 68 Cal. 184, 8 P 878; 
Rhodes v. Craig, 21 Cal. 419; Crane 
v. Reeder, 25 Mich. 303. 

14. Doolan v. Carr, 125 U. S. 618, 
8 SCt 1228, 31 L. ed. 844; Reynolds v. 
Iron Silver Min. Co., 116. U. S. 687, 6 
SCt 601, 29 L. ed. 774; Jamison v. Doe, 
4 Ill. 113, 36 AmD 534; Goldberg v. 
Kidd, 5 S. D. 169, 58 NW 574; Crutch- 
feld v. Hammock, 4 Humphr. ¢Tenn.) 

[a] For example, under an act of 
congress authorizing and providing 
for town site entries, while a deed 
regular upon its face, made by the 
county judge of the proper county as 
a conveyance by him as trustee of a 
certain lot under the town site law, 
is presumptively valid and author- 
ized without affirmative proof that 
all conditions which should precede 
the making of such deed had been 
complied with, yet such presumption 
is not conclusive, and in an action of 
ejectment by the grantee it may be 
shown in defense by a defendant- in 
actual possession claiming to be the 
equitable owner that the county 
judge had no authority to make the 
deed. Goldberg v. Kidd, 58 S. D. 169, 
58 NW 574. 

15. Hayes v, Parker, 2 Wash. T. 
198, 3 P 901. . 

16. Blankenpickler v. Anderson, 16 
Gratt. (57 Va.) 59. 

Artis McLaughlin vy. Heid, 63 Cal. 

18. Jackson v. Goes, 13 Johns. 
(N. Y.) 518, 7 AmD 399. 

19. Winter v. Jones, 10 Ga. 190, 
54 AmD 379; Lovinggood v. Burgess, 
44 N. C. 407; Farmer v. Livingstone, 
bl CanteSa C2221» 

[a] WNo evidence not in itself suf- 
ficient to avoid a patent should be 
admitted on the trial.of an eject- 
ment. Witherinton v cDonald, 1 
Hen. & M. (11 Va.) 3067 3 AmD 602. 

20. Field v. Seabury, 19 How. 
(U. S.) 328, 338, 15 L. ed. 650, 655: 
Miller v. Severs, 42 Okl. 378, 141 P 
965. See also Spencer v. Lapsley, 20 
How... (U. 4S.),.264,. 15.1. ed: -9033 
Houck v. Kelsey, 17 Kan. 333 (in 
both of which the correctness of this 
rule is recognized). 

{a] A defendant-claiming undcr a 
tax deed cannot, where plaintiff as- 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tiff and which necessarily adjudicated that all re- 


quirements of an act had been fully 


plaintiff or his predecessors will preclude a defend- 
ant from claiming that the deed executed in pur- 
suance of such decree was void because plaintiff had 
not complied with some of the requirements of such 


act.?? 
[§ 86] e. 


that any conduct which estops one 


title or right of possession to the land is a good 
In some jurisdictions, how- 
ever, it is insisted that, since only the legal title is 
involved in an action of ejectment, the doctrine of 
equitable estoppel has no application but can be 


defense to ejectment.?? 


serts title under a railroad land 
grant, attack the regularity of the 
proceedings by which the govern- 
ment’s title was divested, as the va- 
lidity of the tax deed depends on the 
government having parted with the 
title. Tillotson vy. Webber, 96 Mich. 
144, 55 NW 887. 

'[b] A grant by duly authorized 
commissioners cannot be impeached 
for fraud, mistake, or irregularity in 


the proceedings before the commis- |. 


sioners. Lovinzggood v. Burgess, 44 
N. C. 407. 
[ce] The selection of land as 


Swamp land, having been confirmed 
by the secretary of the interior and 
a patent having issued therefor from 
the state to plaintiff's county, de- 
fendant cannot defeat the title by 
showing that the land was not in 
fact swamp lard. Jasper County v. 
Wadlow, 82 Mo. 172. 

21. Forbes v. Reilly, 57 Cal. 302. 

22. U. S.—Kirk v. Hamilton, 102 
U.. S:.-68, 26 “Li. ed! 7:95" Dickerson’ v. 
Colgrove, 100 U. S. 578, 25 L. ed. 618; 
National Nickel Co. v. Nevada Nickel 
Syndicate, 112 Fed. 44, 50 CCA 113; 
Cleveland v. Cleveland, etc., R. Co., 
93 Fed. 113 [rev on other grounds 
147 Fed. 171]; Cheatham v. Edgefield 
Mfg. Co., 131 Fed. 118; Berry v. Sea- 
wall, 65 Ked. 742, 183:CCA 101; Con- 
tra Wythe v. Smith, 30 F. Cas. No. 
18,122, 4 Sawy. 17. 

Ark.—Union Sawmill Co. v. Felsen- 
thal Land, etc., Co., 87 Ark. 117, 112 
SW 205, 128 AmSR 25. 

Conn.—Crandall v. Gallup, 12 Conn. 
365 


D. C—Roller v. Clark, 38 App. 260. 
Fla.—MeGill v. Dartist, 69 Fla. 
587, 68 S 755; Coram v. Palmer, 63 
Fla. 116, 58 S 721; Dennelly v. Russ, 
54 Fla. 285, 45 S 496 (mere indul- 
gence in enforcing payment of pur- 
chase price held not_to work an 
estoppel); Norris v. Billingsley, 48 
Fla. 102, 87 S 564; Hagan v. Hllis, 39 
Fla. 463, 22 S 727, 68 AmSR 167; 
Coogler v. Rogers, 25 Fla. 853, 7S 
391; Levy v. Cox, 22 Fla. 546. 

Ga.—Sewell v. Norris, 128 Ga. 824, 
58 SE 637, 13 LRANS 1118. , 

Hawaii.—Magoon v. Kapiolani, 22 
Hawaii 510. 

Ind.—Wilson v. Carrico, 155 Ind. 
570, 58 NE 847. 

Ky.—Hart v. Baylor, Hard. 597. 

La.—Willett v. Andrews, 106 La. 
319, 30 S 833; Randolph v. Laysard, 
36 La. Ann. 402. 

Mo.—Hubbard vy. Slavens, 217 Mo. 
598, 117 SW 1104; Shea v. Shea, 154 
Mo. 599, 55 SW 869, 77 AmSR 779; 
Clyburn v. McLaughlin, 106 Mo. 521, 
17 SW 692, 27 AmSR 369. 

Nebr.—Stratton y. Omaha, etc., R. 
Co., 37 Nebr. 477, 55 NW _ 1058; Gil- 
lespie vy. Sawyer, 15 Nebr. 536, 19 NW 
449. 

N. Y¥.—Corning v. Troy Iron, etc., 
Factory, 44 N. Y. 577; Rowan_ v. 
Kelsey, 4 Abb. Dec. 125, 2 Keyes 594; 
Corkhill v. Landers, 44 Barb. 218. 

N. C.—Steadman v. Steadman, 143 
N. C. 345, 55 SE 784. 

Pa.—French v. Seely, 7 Watts 231, 
32 AmD 758; Lane v. Reynard, 2 
Serg. & R. 65. 


Equitable Estoppel. 
rule prevailing in both federal and state courts is 


EJECTMENT 


complied with by 
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| availed of only in a court of equity.22 A defendant 
without title or right to possession in himself can- 
not invoke the doctrine of equitable estoppel against 
a plaintiff who holds under a valid record title.** 
The grantor of land adversely held, although guilty — 
of a criminal act under the statuté against cham- 


perty, is not precluded from recovery in eject- 


The general | ment.?5 


in pais to assert 


Porto Rico Fed. 335; Hscalera v. San 
Juan Light, ete, Co. 4 Porto Rico 
Fed. 317. 

S. C.—Sullivan v. Moore, 84 S. C. 
426, 65 SE 108, 66 SE 561. 

Utah.—Allen v. Fitzgerald, 23 Utah 
597, 65 P 592 (estoppel not estab- 
lished by facts); Duke v. Griffith, 9 
Utah 469, 35 P 512; Poynter v. Chip- 
man, 8 Utah 442, 32 P 690; Kahn v. 
Old Telegraph Min. Co., 2 Utah 174. 

Vt.—Boynton v. Hunt, 88 Vt. 187, 

v. 


92 Al 1532 

Wash.—Moore 10 
Wash. 439, 39 P 113. 

Wis.—Mariner v. Milwaukee, etce., 


R. Co., 26 Wis. 84. 
N. B.—Souci v. Ouillette, 37 N. B. 


Brownfield, 


93. 

“Wquitable estoppels...are ad- 
missible under the plea of not guil- 
ty.’ Hagan v. Ellis, 39 Fla. 463, 473, 
22 S 727, 68 AmSR 167. 

[a] Where the vendee takes pos- 
session and pays the entire price, he 
acquires an equity entitling him suc- 
eessfully to defend in ejectment, al- 
though the deed is invalid on account 
of the description of the land. Wall 
v. Louisville, etc., R. Co., 143 Ga. 417, 
85 SE 325. 

[b} One claiming’ under a deed 
from a devisee in a will cannot 
question the validity of the probate 
of the will. Steadman v. Steadman, 
143 N. C. 345, 55 SH 784. 

{e] Taches.—-(1) The fact that 
the equitable owner of land permit- 
ted a number of years to elapse with- 
out taking action, which he might 
have taken, to obtain the legal title, 
does not prevent him, when sued for 
the land, from setting up such equity 
as a defense. Dutertre v. Shaillen- 
berger, 21 Nev. 507, 34 P 449. (2) 
! Where plaintiff in ejectment sues 
within the time allowed by statute, 
the mere fact that she “lived in the 
neighborhood” at the time defendant 
purchased at tax sale and made some 
slight improvements, such purchase 
and improvements being in reliance 
upon a tax title, and not upon any- 
thing said or done by plaintiff in re- 
gard to title, does not support a plea 
of laches and equitable estoppel. 
Bartlett v. Kauder, 97 Mo. 356, 11 
SW 67. 

fd] Where plaintiff, after convey- 
ing the land to defendant, remained 
in possession for more than the pe- 
ried of limitations, he is not estonned 


from setting up a title thus acquired, 


since it is not inconsistent with the 
one conveyed. Johnson vy. Farlow, 35 


Estoppel generally see Hstoppel 
[Gt ycr 67115 

23. Ala.—Hodges v. Hodges, 172 
Ala. 11, 54 S 618; Alabama Coal, etc., 
Co. v. Gulf Coal, ete., Co., 165 Ala. 
304, 51 S 570; Dinkins v. Latham, 154 
Ala. 90, 45 S 60; Vankirk Land, etc., 
Co. v. Green, 132 Ala. 348, 31 S 484; 
Williams v. Armstrong, 130 Ala. 389, 
30 S 553; McLeod v. Bishop, 110 Ala. 
640, 20 S 130; Simmons v. Simmons, 
78 Ala. 365; Hooper v. Columbus, etc., 
Ee COne omen La eed Lio et anarcer ovis 
Swann, 78 Ala. 88. 

Ill.—Nichols vy. Caldwell, 275 Ill. 


[§ 87] f. Mistake. An equitable right to relief 
by way of reformation or rescission on the ground 
of mistake is not available as a defense in eject- 
ment,?° except where equitable defenses are per- 
mitted in actions at law,?* in which ease it is a de- 
fense.2® Defendant seeking equitable relief must 


ton, 267 Til. 57, 107 NE 826; Amboy 
v. Illinois Cent. R. Co., 286 Ill. 236, 
86 NE 238; Wakefield v. Van Tassell, 
202 Ill. 41, 66 NE 830, 95 AmSR 207; 
Grubbs v. Boon, 201 Ill. 98, 66 NE 
390; Linnertz v. Dorway, 175 Til. 508, 
51 NE 809, 67 AmSR 232; Hayden v. 
McCloskey, 161 Ill. 351, 43 NE 1091; 
Winslow v. Cooper, 104 Ill. 235; Mills 
v. Graves, 38 Ill. 455, 87 AmD 314. 

Or.—Zeuske v. Zeuske, 55 Or. 65, 
ee P 648, 105 P 249, AnnCas1912A 

Va.—Casselman vy. Bialas, 112 Va. 
57, 70 SE 479; Haney v. Breeden, 
100 Va. 781, 42 SE 916. 

W. Va.—Garrett v. South Penn Oil 
Co.,. 66 W. Va. 587, 66 SH 741. 

24. Cooper v. Newton, 68 Ark. 150, 
56 SW 867. 

25. Chamberlain vy. ‘Taylor, 92 
N. Y. 348, 12 AbbNCas 473 [rev 26 
Hun 601]. 

26. Prentice v. Stearns, 113 U. S. 
435, 5 SCt 547, 28 L. ed. 1059. 

27. See supra § 79. 

28. Ark.—Nichols v. Shearon, 49 
Ark. 75, 4 SW 167. 

Cal.—King v. Dugan, 150 Cal. 258, 
88 P 925 (deed from former holder to 
defendant's predecessor); Walker v. 
Brem, 67 Cal. 599, 8 P 320 (deed from 
plaintiff to defendant). e 

Mo.—Collins v. Rogers, 63 Mo. 515 
(deed from plaintiff to defendant). 

N. Y.—Perrior vy. Peck, 167 N. Y. 
582, 60 NE’ 1118 [aff 39 App. Div. 
390, 57 NYS 377]; De Forest v. Wal- 
ters, 153 N. Y. 229, 47 NE 294 [aff 
78 Hun 611, 28 NYS 8381]; Hoppough 
v. Struble, 60 N. Y. 430; Glacken v. 
Brown, 39 Hun 294 (deeds to plain- 
tiff and defendant from third person 
at request of defendant entitled to 
conveyance); Chaflin v. Gantz, 17 
Mise. 425, 39: NYS 712) (deeds to 
plaintiff and defendant who had pur- 
chased at auction sale). 

SP agentes v. Cowley, 10 Serg. & R. 

Ont.—McCracken v. Warnock, 43 
UC. Q@. B: 214, “ 

[a] One who has purhased land at 
@ sheriff’s sale and taken possession 
of the wrong tract, under a mistake 
as to its locality and identity, will 
not be precluded, upon discovery of 
his mistake, from asserting title t9 


that which he did purchase. Hiester 
v. Laird, 1 Watts & S. (Pa.) 245. 
{b] Immaterial mistake.—Where 


in a conveyance of all right, title, 
and interest of plaintiff there has 
been no fraud, misrepresentation, or 
mistake rendering the title either 
better or worse, and by the convey- 
ance defendant is to be considered as 
taking the risk of a paramount title, 
in ejectment against him a misde- 
scription of the tract was no de- 
FEnSe, Miles’ vy. Williamson, 24 Pa. 

{[c] Mistake held no defense.—- 
Where by mistake a defendant has 
directed the redemption of a differ- 
ent tract of land from a tax sale 
from that he intended, such fact is 
no defense to ejectment by a vendee 
of the purchaser of the tract not re- 
deemed, although plaintiff had 


Porto Rico.—Soler v. Parkhurst, 41520, 114 NE 278: Lanum v. Harring- | knowledge that defendant claimed to 


[19 C. J.—69] 


1088 [19C.J.] 


submit to do equity.?9 
court.®° 


elsewhere in this work. 


[§ 88] J. Set-Off, Counterclaim, and Reconven- 
Strictly speaking the doctrine of set-off has 
no application to an action of ejectment.** In some 
jurisdictions, however, a defendant may avail him- 
self of a counterclaim as an equitable defense,** 
and the general rules relating to counterclaims apply 
in actions of ejectment.2* But if the facts constitute 
a legal defense, a counterclaim for equitable relief 
based thereon cannot be maintained,*” although it 
has been held that matter constituting an estoppel 


tion.?° 


\ 
have redeemed the latter tract. Hol- 
linger v. Devling, 105 Pa. 417. 

29. Hoppough v. Struble, 60 N. Y. 
430 (holding that a defendant is not 
entitled to the benefit of the correc- 
tion of a mistake in the description 
against him without allowing plain- 
tiff a similar benefit, if there is also 
a mistake to his disadvantage). 


30. Hicks v. Sheppard, 4 Lans. 
CN. Y.). 335. 
81. See Cancellation of cece 


ments §§ 17-22. 

32. See Reformation of Instru- 
ments [34 Cyc 908 et seq]. 

33. Pleading set-off and counter- 
claim see infra § 132 

Set-off and counterclaim generally 


see Set-Off and Counterclaim [34 
Cyc 618]. 
34. McKinnon v. Lessley, 89 Ala. 


625, 8 S 9; Nutwell v. Tongue, 22 Md. 
419. 

{a] Rule applied.—(1) In eject- 
ment by a mortgagee defendant can- 
not show a set-off against the con- 
sideration of the mortgage. Jackson 
v. Tribble, 156 Ala. 480, 47 S 310; 
McKinnon vy. Lessley, 89 Ala. 625, 8 
S 9. (2) In ejectment by the grant- 
or’s heirs, defendant cannotassert a 
right to the restitution of the price 
of the jand paid by him to the grant- 
or who was laboring under a legal 
incapacity. Wall v. Hill, 1 B. Mon. 
(Ky.) 290, 36 AmD 578 

35. Ind.—Arnold vy. ‘Smith, 80 Ind. 
417. 


Mo.—Hubbard v. Slavens, 217 Mo. 
598, 117 SW 1104. 

Nebr.—Tillson v. Holloway, 94 
Nebr. 635, 143 NW 939. 

N. C.—Bodenhamer v. Welch, 89 
3A at Oye if (tese 

Ont.—Pritchard v. Pritchard, 17 


Ont. 50; Goring v. Cameron, 10 Ont. 
Pr. 496. 

86. Curtiss v. Livingston, 36 Minn. 
312, 30 NW 814; Reed v. Newton, 22 
Minn. 541; Dale v. Hunneman, 12 
Nebr: 221,..10 NW , 7115." Moore’ ‘v. 
Smead, 89 Wis. 558, 62 NW 426; Cor- 
nelius v. Kessel, 58 Wis. 237, 16 NW 


550; Lombard v. Cowham, 34 Wis. 
486. ; 
[a] In Oregon.—In ejectment, 


where defendant answers as permit- 
ted by Lord L. § 328, claiming to 
be the absolute owner and denying 
plaintiff's interest, the answer is in 
no sense a counterclaim, although it 
permits defendant to secure affirma- 
tive relief. Chance v. Carter, 81 Or. 
229, 158 P. 947. 

87. Guaranteed Inv. Co. v. St. 
Croix Cons. Copper Co., 156 Wis. 173, 
145 NW 662; Harley v. Harley, 140 
Wis. 282, 122 NW 761; Appelton Mfg. 
Co. v. Fox River Paper Co., 111 Wis. 
465, 87 NW 453; Brown vy. Cohn, 88 


Wis. 627, 60 NW 826. 
{a] For example. — Defendant 
could not interpose an _ equitable 


counterclaim setting up title in it- 
self, since it would constitute a le- 
gal defense, and, defendant having an 
adequate remedy at law, a demurrer 
to the counterclaim was properly sus- 
tained. Guaranteed Inv. Co. v. St. 
Croix Cons. Copper Co. 156 Wis. 173, 


Reformation cannot be 
granted unless all parties in interest are before the 
Mistake as ground for cancellation *4 or 
reformation *? of instruments is specially considered 


EJECTMENT 


fense at law.*§ 


1 [§§ 87-89 


in pais may be relied on by defendants as an equit- 
able counterclaim on which to base a prayer for af- 
firmative relief, although it is also a sufficient de- 


Under the statutes of Louisiana expenses incurred 


reconvention.®° 


[§ 89] 


law.*4 
145 NW 662. 

38. Pendleton v. Hubbard, 231 
Mo. 314, 132 SW 696; Hubbard v. 
Slavens, 218 Mo. 598, 117 SW 1104. 

39. Lothrop Vv. Goudeau, 142 La. 
342, 76 S 794. ; 

40. Lothrop vy. Goudeau, 142 La. 
342, 76 S 794. 

41. Lothrop v. Goudeau, 142 La. 


342, 76 S 794. 

42, See statutory provisions; and: 

U. S.—Fussell v. Hughes, 8 Fed. 
384 [aff 113 U. S. 565, 5 SCt 639, 28 
L. ed. 998]; Penn v. Ingham, 19 F. 
Cas. No. 10,933,.3 Wash. C..€. 90; 

Ala.—Jones v. Williams, 108 Ala. 
282, 19 S317. 

Ark.—Anders vy. Roark, 108 Ark. 
248, 156 SW 1018 (statute does not 
run against married woman); Harvey 
v. Douglas, 73 Ark. 221, 88 SW 946 
(seven year limitations not available 
against married woman). 

Cal.—Billinzgs v. Harvey, 6 Cal. 381. 

D. C.—Davis v. Coblens, 12 App. 51 
{aff 174 D. S2 719; 19 SCt832, 43. L. 
ed. 1147]. 

Ky.—Pindell v. Maydwell, 7 B. 
Mon. 314 (service of notice treated as 
commencement of action); Smith v. 
Nowell, 2 Litt. 165. 


La.—Nick v. Bensberg, 6 La. A. 
(Orleans) 408. 
Mich.—Heiss v. Adams, 149 Mich. 


645, 113 NW 358. But see Harrison 
v. Spencer, 90 Mich. 586, 588, 51 NW 
642, 643 (where the court said: ‘‘The 
statute places no limitation upon ac- 
tions of ejectment’’). 

Miss.—Beresford v. Marble, 95 
Miss. 461, 50 S 68. 

Mo.—Johnson v. Calvert, 260 Mo. 
442, 169 SW 78. 

N. Y.—Sherman -v Kane, 86 N. Y. 
57 hae 46 N. Y. Super. 310]. 

C.—Ditmore vy. Redford, 165 

N. No 620, 81 SE 994. 

Oh.—Archer _ v. Brockschmidt, 5 
OhS&CP 348, 5 OhNP 349. 
fae iene see v. Fetterman, 3 Walk. 

Porto Rico.—Soler y. Parkhurst, 4 
Porto Rico Fed. 335; Santana vy. Mar- 
quez, 4 Porto Rico Fed. 312; Vega de 
Gautier v. Cobb, 3 Porto Rico Fed. 
112; Saris v. Quinones, 17 Porto Rico 
614. 

Va.—Virginia Min., etc., Co. v. Hoo- 
ver, 82 Va. 449, 4 SE 689. 

Wis. Seay NOLIN v. Marshall, 17 
Wis. 174 
Ont. —Hartley v. Maycock, 28 Ont. 


508; Henderson vy. Henderson, 27 
Ont. 93 [app allowed on _ other 
grounds, 23 Ont. A. 577]; Ferguson 


v. McNulty, 2 OntWR 657; Ruttan v. 
Smith,..35 UC. Qs. B2 1653 dsipp® v; 
Synod, 33 U. C. Q. B. 220; Trickey v. 
Seeley, 31 U. C. Q. B. 214. 

Pr. Edw. Isl.—Doe v. Martin, 1 Pr. 
Edw. Isl. 83. 

See also Adverse Possession 2 C. J. 
p 251. 

[a] The payment of taxes by de- 
fendant after commencement of the 
action does not meke the statute of 
limitation available asa defense. Em- 
pire Ranch, ete., Co. v. Howell, 22 
Colo. A. 389, 125 P 592. 

{[b] Wpon the issuance of the pat- 


by defendant on the property from which it is 
sought to oust him constitute a proper matter for 
But damages for breach of contract 
are not a proper claim in reconvention,*® the remedy 
to recover damages being by separate suit.*t 

K. Limitations and Laches. 
may be barred by the applicatory statute of limita- 
tions.42 Laches is a purely equitable doctrine,** and, 
although a good defense in equity, is no defense at 
Where the action is not barred by any 


The action 


ent by the United States the statute 
of limitations commences to run 
against the holder of the certificate 
of purchase. Redfield v. Parks, 132 
U.S. 239, 10 SCt 83, 33 LL, ed. 327. 

[c] An action'’may be commenced 
and dismissed under Code § 2932, and 
recommenced in certain cases within 
six months, and the renewed case 
stand on the same footing as to lim- 
itations with the original. White v. 
Moss, 92 Ga. 244, 18 SH 18; Cox v. 
Berry, 13 Ga. 306. 

[d] In a joint ‘action one plaintiff 
cannot recover if his coplaintiff is 
barred by limitations. Davis v. Co- 
blens, 12 App. (D. C.) 51. 

[e] In Kansas, where plaintiff 
claims title under a recorded tax 
deed valid on its face, and defend- 
ant’s title rests on a voidable tax 
deed previously recorded, plaintiff is 
to be regarded as the owner of the 
land and defendant as the tax pur- 
chaser, and the two years statute of 
limitation does not apply, but the 
five years statute of limitation does 
apply. Cone y. Usher, 86 Kan. 880, 
122 P 1049. 

{f] In New Jersey the right of a 
purchaser of land for a term for un- 
paid water rents to take possession 
at the expiration of the period of re- 
demption is a right of entry author- 
izing ejectment against the person in 
possession under the legal title, and 
is therefore barred after twenty 
years. Beatty v. Lewis, (N. J. Ch.) 
68 A 95.(Under Gen. St. p 1977-§ 23). 

{g] In South Carolina, under Civ. 
Proc. (1902) § 98 subd 2, permitting 
two actions for the recovery of real 
property, provided the second is 
brought within two years from ver- 
dict or judgment in the first, the two 
years begin to run either from ver- 
dict ‘for’ judgment, and it is not ma- 
terial whether a judgment is entered 
on the verdict or not. Love v. Tur- 
ner, 84 S. C. 178, 65 SE 10438. 

{h] In Canada (1) there must be 
both absence of possession by the 
person who has the right and actual 
possession by another, whether ad- 
verse or not, to be protected, to 
bring the case within the statute of 
limitations. Lloyd v. Henderson, 25 
Un C2 CPi 3 eb bree) Where a 
purchaser is let in possession of 
land under a written contract of sale, 
the purchase money being payable 
by installments, the statute does not 
begin to run until default occurs in 
payment of an installment. Irvin v. 
Macaulay, 28 Ont. 92 [app dism 24 
Ont. A. 446]. (3) The grantee of the 
crown does not lose his right to 
maintain ejectment against a tres- 
passer continuing upon the land more 
than twenty years, and it is not nec- 
essary that the crown should pro- 
ceed upon an information of intru- 
ae before pak grant. Doe v. Finn, 

120. 70. 

qdatixtlons generally see Limita- 
tions of Actions [25 Cyc 1024 et 
seq]. 

43. Ihaches generally 
[16 Cye 150 et seq]. 

44. Taylor v. Leonard, 94 Ark. 122, 


see Equity 


a gp a a I a a ee 
ror later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 89-92] 
statute of limitations, laches is no defense where 
plaintiff relies solely upon his legal title and seeks 
no equitable relief.*° But where plaintiff relies upon 
an equitable title or seeks equitable relief, laches is 
a good defense.*® Where the litigation’ is trans- 
ferred to a court of equity, as by a bill to enjoin 
the ejectment action upon the ground of equitable 
defenses, the doctrine of laches becomes fully ap- 
plicable.47 Laches in the sense of delay when ac- 
companied with other facts constitutmg an estoppel 
in pais is available as a defense at law,*® and there- 
fore affords no ground for resort to equity.*® Where 
plaintiff relies upon mere prior possession, he must 
sue within a reasonable time or he will be deemed 
to have abandoned his claim to possession.®° Laches 
on the part of plaintiff is not available as a defense 
to persons who have no interest in the land.®4 

[§ 90] L. Several Defenses. In most jurisdic- 
tions a defendant may rely on several distinct de- 
fenses,°? and need not elect between them.®? If one 
of the defenses is not established on the trial de- 


IV. 


{§ 92] A. Jurisdiction.©t The question as to 
what court has jurisdiction of an action of eject- 


EJECTMENT 


[19 C.J5.] 1089 
fendant is not thereby precluded from relying on 
the others.54 But the different grounds of defense 
must not be inconsistent,5® except in jurisdictions 
where inconsistent defenses are allowed.®* Where 
both parties claim from the same grantor, defendant 
is not thereby estopped from showing that plaintiff 
had no title, although he cannot claim part of the 
lands under, and part against, the same title.®” 

“[§ 91] M. Separate Defense of Several Defend- 
ants. Where one defendant shows color of title and 
possession for the statutory period, distinct from the 
possession of the others, his defense is not avail- 
able to the others.®® In ejectment against a de- 
fendant in execution and mortgagees of separate 
pareels of the land to which plaintiff claims title 
under a sheriff’s deed on execution sale against de- 
fendant in execution, a joint plea of not guilty by 
defendants will not avail any of them.5® A land- 
lord who comes in to defend in the right of the 
tenants must stand or fall by the title of the ten- 
ants.®° 


JURISDICTION, VENUE, PARTIES, PROCESS, AND INCIDENTAL PROCEEDINGS 


ment must be determined by reference to the con- 
stitutional or statutory provisions creating the 


126 SW 387; Roller v. Clark, 38 App. 
(D. C.) 260. 

45. Ark.—Carrier v. Comstock, 108 
Ark. 515, 159 SW 1097; Anders v. 
Roark, 108 Ark. 248, 156 SW 1018; 
McFarlane v. Grober, 70 Ark. 371, 69 
SW 56, 91 AmSR 84; Rowland v; Mc- 
Guire, 67 Ark. 320, 55 SW 16. 

D. C.—Roller v. Clark, 38 App. 260; 
Barbour v. Moore, 10 App. 30. 

Ga.—Bowen v. Nelson, 135 Ga. 567, 
69° SH 1115; Doris’ v. Story, 122 Ga. 
611, 614, 50 SE 348, 350 (where the 
court said: “There is no law in this 
State which prevents the person 
holding the legal title to land from 
Suing for and recovering it, as long 
as the legal title remains in him. He 
may remain inactive for more than 
twenty years, if he so desires, and 
still bring an action relying upon his 
legal title, and he can recover unless 
a better title is shown against him, 
or the defendant’s title has ripened 
by prescription’’). 

Il1].—Illinois Cent. R. Co. v. Cavins, 


238 Ill. 380, 87 NH 371. 
Towa.—Keller v. Harrison, 151 
Iowa 320, 128 NW 851i, 131 NW 53, 


AnnCasi913A 300. 

Ky.—Craig v. Connover, 72 SW 2, 
24 KyL 1682. 

Porto Rico.—Llanos vy. 
Porto Rico Fed. 75. 

46. Ditmore v. Rexford, 165 N. C. 
620, 81 SH 994. See also cases supra 
note 45. 

47. Little Rock Vv. Jeuryens, 
(Ark.) 202 SW 45; Rhodes v. Cissell, 
82 Ark. 367, 101 SW 758 (estoppel 
mot shown); Olson v. Williams, 185 
Mich. 294, 151 NW 10438; Hatcher v. 
Halls (7 Vase 573: i i 

{a] Ejectment by a city against 
one who has encroached on a public 
street (1) cannot be barred by laches 
where it is expressly provided by 
statute that a city may remove en- 
croachments, or obstructions on any 
of its streets and that no statute of 
limitations or lapse of time shall op- 
erate as a bar thereof. Little Rock 
v. Jeuryens, (Ark.) 202 SW 45. (2) 
Prior to such statute, an action by a 
eity to recover possession of its 
streets was barred by the statute of 
limitations in seven years. Ft. 
Smith v. McKibbin, 41 Ark. 45, 48 
AmR 19 [foll Helena v. Horner, 58 
Ark. 151, 23 SW 966]. 

48. Conn.—Lewis v. Lewis, 76 
Conn. 586, 57 A 735. 

D. C.—Roller v. Clark, 38 App. 260. 

Ida.—Zehner v. Castle, 27 Ida, 215, 
143 P 470. 


Nairn, 4 


ca 

Mo.—Harrison v. McReynolds, 183 
Mo. 533, 82 SW 120 (laches not 
shown). 

Pa.—Nulton v. Nulton, 247 Pa. 572, 
93 A 630 (mo laches shown). 

Equitable estoppel as legal defense 
see supra § 86. 

49. Wehrman v. Conklin, 155 U.S. 
394) 15-SCt 1295-39". ed: 167; Roller 
Ver Clariw os App. (URE) 260. 

50. Whitney v. Wright, 15 Wend. 
(N. Y.) 171 (holding that, unless 
plaintiff in ejectment who relies on a 
prior possession alone brings his ac- 
tion within a reasonable time, or 
shows any excuse for the omission, 
the presumption in favor of his title 
must give place to another presump- 
tion in favor of a better right in fa- 
vor of the new occupant). 

51. Halliburton vy. Brinkley,(Ark.) 
204 SW 213. 

52. Moreland v. Marion County, 17 
F. Cas. No. 9,794; Yocum v. Morice, 4 
Phila. (Pa.) 106; Ransom y. Ander- 


son, 9 S. C. 488. See also infra § 
T3L. 3 
“tal “The defense may consist of 


either a denial of the plaintiff’s right 
to recover, by controverting any or 
all of the material allegations of the 
complaint, or of an averment or plea 
of such an estate in the premises, or 
license or right to the possession 
thereof in the defendant, as is incon- 
sistent with a present right of pos- 
session in the plaintiff, or both.” 
Moreland vy. Marion County, 17 F. 
Cas. No. 9,794 (construing Or. Civ. 
Code § 316). 

[b] Where plaintiff in ejectment 
claims on separate grounds of orig- 
inal title and as having parted with 
possession pursuant to a lease to de- 
fendant, it-is competent for defend- 
ant to defend on both grounds. Mil- 
ler v. McBrier, 14 Serg. & R. (Pa.) 
382. 

[c] Several distinct titles may be 
shown by a defendant who claims 
that he is the owner of the premises 
in dispute. Dull y. Shields, 21 Pa. 
Dist. 587; Kahn v. Old Tel. Min. Co., 
2 Utah 174. 

{d] Where title by actual settle- 
ment is claimed by defendant it is 
held no objection to his claim that 
he has purchased of a third person 
another title by warrant and survey. 
Turner v. Waterson, 4 Watts & S. 
(Basel 

53. Morrisey v. Reigger, 22 Pa. 
Dist. 30 [dist Pifer v. Berkley, 229 
Pa. 394, 78 A 990, and refusing to 
follow Yellow Creek Coal Co. v. Ho- 


gan, 20 Pa. Dist. 525 (where it was 
held that defendant must elect upon 
which of two grounds of defense he 
will rely and confine himself to the 
specific defense so elected), although 
in that case the defenses were incon- - 
sistent]. 

54. Ransom v. Andérson, 9 S. CG 


438. 

55. Blum vy. Robertson, 24 Cal. 
127; Yellow Creek Coal Co. v. Ho- 
gan,. 20 Pa. Dist. 525; Yocum v. Mo- 


rice, 4 Phila. (Pa.) 106; Houghton v. 


Thompson, 25 U. C. Q. B. 557. See 
also infra § 131. 
{a] Thus defendant could not 


claim by descent from the represent- 
ative of the estate from whom plain- 
tiff claimed and at the same time 
claim to hold the land by adverse 
possession. Yellow Creek Coal Co. 
v. Hogan, 20 Pa. Dist. 525. 

[b] The statute of limitations is 
not so inconsistent with an equitable 
defense as to render it inadmissible, 
Irwin v. Cooper, 92 Pa. 298. 

56. See infra § 181. 

Inconsistent defenses generally see 
Pleading [31 Cyc 147]. 

57. Cummings v. Powell, 97 Mo. 
624, 10 SW 819. 

[al Where a tenant in common 
brings ejectment against his coten- 
ant for an undivided interest in cer- 
tain lands claimed to be derived from 
a common grantor, and defendant re- 
lies solely on adverse possession and 
the statute of limitaticns, he cannot 
object that plaintiff's title papers are 
improperly acknowledged or record- 
ed. Long v. Stapp, 49 Mo. 506. S 

N. 3 


58. 
41. 

59. Simmons v. Sharpe, 148 Ala. 
217, 42 S 441 (holding that, the exe- 
cution defendant’s equity being sub- 
ject to sale under the execution, it 
was proper to render a judgment 
against all of the defendants, since, 
if the mortgagees desired to avail 
themselves of their superior title as 
against plaintiff to particular par- 
cels, they should have entered a dis- 
claimer of that portion of the lands 
not conveyed by their respective 
mortgages, and pleaded not guilty to 
the parcel to which they claimed ti- 
tle, and so defendant in execution, if 
he claimed title only to a parcel, 
should have disclaimed as to the bal- 


ance). 

60. Doe v. Litherland, 4 A. & BE. 
784, 31 ECL 345, 111 Reprint 978. 
6l. Jurisdiction generally 

Courts §§ 13-177. 


McKay v. Glover, 52 


sée 


1090 [19 C.J.] 


courts and conferring jurisdiction is upon them. 
Defendant may show that the value of the premises 
is in excess of the court’s jurisdiction.°? When an 
action in the federal court of one district to re- 
cover land situated in another district is joined with 
an action for rents, issue, and profits of the land, 
that part of the judgment rendered for the value of 
the rents is within the jurisdiction of the court.® 

[§ 93] B. Venue.®* Ejectment is a local action,*® 
and the venue is determined by the situation of the 
premises,*7 and not by the residence of the par- 
ties.°8 The action must be brought in the county 
where the land lies.°® Notwithstanding the local 


character of the action, the venue may be 
changed.”° 
[§ 94] ©. Parties*‘—1. In General. The ques- 


tion of parties to the modern action of ejectment is 
largely regulated by statute.’* These statutes gen- 
erally abolish the use of fictitious names of plain- 
tiffs and defendants, and of the names of any others 
than the real claimants and the real defendants, 


62. See constitutional and statu- 


tory provisions; and: the 


EJECTMENT 


Virginia land, was properly refused, 
Virginia court 


[§§ 92-95 
and the statement of any lease or demise to the 
plaintiff, and of an ejectment by any casual ejector.”* 
In code practice, the action for the recovery of the 
possession of real property stands on the same foot- 
ing in respect to parties as all other actions.7* A 
person does not become a party of record by the 
fact that he is interested in the result of the ac- 
tion and employs counsel to attend to it.7° One for 
whose use the action is entered is substantially a 
party.”° 

[§ 95] 2. Plaintiffs—a. In General. Plaintiff 
in ejectment must be one who has the right to enter 
and take possession of the premises in respect of 
which the action is brought as incident to some 
estate or interest therein.*7 Whoever has such right 
is the proper plaintiff.7> Who this person is, under 
particular circumstances, has already been con- 
sidered.”9 Generally the holder of the legal title 
is the proper plaintiff.8° Under codes and practice 
acts, the action must be brought by the real party in 
interest.81 But the trustee of an express trust may 


75. Davis v. Higgins, 91 N. C. 382 


being without] (although there is a published notice 


U: S.—Carroll v. Price, 81 Fed. 137 
(district court of the district of 
Alaska has jurisdiction of an action 
between claimants to either uplands 
or tide lands). 

Ala.—Gager v. Doe, 29 Ala. 341 (the 
county court of the county in which 
the land lies has jurisdiction). 

Ark.—Brown v. Norvell, 74 Ark. 
484, 86 SW 306. 

Ky.—Hord v. Walker, 5 Litt. 22, 15 
AmD 39 (the circuit court has no 
jurisdiction where lands lie in an- 
Other county). 

La.—State v. Judge Second City 
Ct., 33 La. Ann. 419 (city courts of 
New Orleans have no jurisdiction). 

Mich.— Wattles v. Warren, 8 Mich. 
77 (the county courts as they existed 
in 1848 had jurisdiction). 

Miss.—Illinois Cent. R. Co. v. Le 
Blanc, 74 Miss. 650, 21 S 760 (the 
circuit court has jurisdiction). 

N. Y.—Czarnowsky v. Rochester, 
165 N. Y. 649 mem, 59 NE 1121 [aff 
55 App. Div. 388, 66 NYS 931, on 
opinion below]; Jones v. Reilly, 68 
App. Div. 116, 74 NYS 243 [rev on 
other grounds 174 N. Y. 97, 66 NE 
649] (supreme court, has jurisdic- 
tion). 

Pa.—Church v. Ruland, 64 Pa. 432 
(court of common pleas has jurisdic- 
tion). 

Philippine.-—Boga v. Sajo Vecina, 
11 Philippine 409. 
~R. I.—Champlin v. Horton, 12 R. I. 
123 (special courts of common pleas 
have no jurisdiction). 

Can.—Neads v. McMillan, 29 U. C. 
Qe isu 4b 


_{a] In Arkansas an action essen- 
tially one of ejectment but framed as 
a bill to quiet title, even if treated as 
the latter, must be brought against 
the person or persons in actual pos- 
session of the land claiming adverse 
title, and the suit must be brought 
on the law side of the docket; if 
plaintiff is in possession or the land 
is wild and unoccupied, then the suit 
must be brought in equity. Brown 
v. Norvell, 74 Ark. 484, 86 SW 306. 

{b] In the Philippines when the 
question of the collection of rents 
is included in an action of eject- 
ment the jurisdiction lies with the 
justice of the peace of the locality 
where the land is located. Boga v. 
Sajo Vecina, 11 Philippine 409. 

[ce] Part of lana in another state. 
—A reques? to charge that if part 
of the land in controversy was in 
West Virginia, and had been for- 
feited to that state for taxes, defend- 
ant could not acquire adverse pos- 
session thereof while it belonged to 
the state, and his inclosure of such 
land with land in Virginia could not 
constitute adverse possession of the 


jurisdiction of the West Virginia 
lands, and the forfeiture thereof, if 
any, being ineffective against defend- 
ant’s adverse possession of lands in 
Mee Merryman v. Hoover, 107 
Va. 485,59 SE 483, 

63. Logiodice v. Gannon, 60 Conn. 
81, 21 A 100. 

; Amount in controversy see Courts 

§ 47-73. 

64. Healy v. Humphrey, 81 Fed. 
990, 27 CCA 39. 

65. Venue generally see Venue 
[40 Cye 1]. 

66. Elk Garden Co. v. Thayer Co., 
179 Fed. 556; Kalaeokekoi v. Wailuku 
Sugar Co., 19 Hawaii 366; Doe v. 
Cumming, 3 U. C. Q. B. 65. 

67. U. S.—Elk Garden Co. v. 
Thayer Co., 179 Fed. 556. 

Cal.—Doll v. Feller, 16 Cal. 432. 
Re v. Underwood, 54 Ga. 

Ky.—Buchman v, Clarkson, 4 Ky. 
Op. 642. 

Tenn.—Gorham Vv. Jones, a Gil 
Humphr. 353; Draper v. Kirkland, 1 
Head 260. 

Man.—Landed Banking, etc., Co. v. 
Douglas, 2 Man. 221. 

Ont.—Paton v. Cameron, 21 U. C. 
Ome S64. 

68. Doll v. Feller,,16 Cal. 432. 


69. Draper v. Kirkland, 1 Head 
(Tenn.) 260. See also cases supra 
note 67. 

[a] When a single tract is divided 


by a county line the court of either 
county has jurisdiction. Barnes v. 
Underwood, 54 Ga. 87. 

{b] Where plaintiff in ejectment 
had brought the action in a county 
other than that in which the land 
was located, contrary to rule 529, upon 
a motion by defendant to change the 
venue, the onus was on the plaintiff 
to show that he was justified in 
violating the rule. Hamilton Bank 
v. Anderson, 2 OntWR 1127. 


70. Cal.—Duffy v. Duffy, 104 Cal. 
602, 388 P 443; Hancock. v. Burton, 
61 Cal. 70. 


Hawaii.—Kalaeokekoi v. Wailuku 
Sugar Co., 19 Hawaii 366. 

AO ra att soe v. Dewey, 9 Mich. 
Oo . 

N. J.—Meldrum v. Sarvis, 1 N. J. 
L. 236 (dictum). 

Can.—Canadian Pae. R. Co. v. 
Manion, 11 Ont. Pr. 247; Anonymous, 
4-Onts ‘Prse3 1,0) 

71. Parties generally see Parties 
[30h Cyenl]: 

72. See statutory provisions. 

73. Hubbell v. Lerch, 58 N. Y. 237 
[aff 62 Barb. 295]; St. John v. Pierce, 
22 Barb. (N. Y.) 362 [aff 4 Abb. Dec. 
140, 26 HowPr 599 mem]. See also 
supra §$§ 2-4. 

74. Hubbell v. Lerch, 62 Barb. 295 
[aff 58 N. Y. 237]. 


requiring him to plead). 

76. Hammond yv. Ridgeley, 5 Harr. 
& J. (Md.) 245, 9 AmD 522. 

[a] Where plaintiff sues for the 
use of another he must connect him- 
self with the title of such other or 
he cannot recover. Doe v. Hammond, 
146 Ala. 687, 40 S 348. 

77. Dicey Parties to Actions p 484 
rule 110. 

78. Right of plaintiff to posses- 
sion see supra § 44. 

79. Persons by whom ejectment 
maintainable see supra § 58. 

Title to support action see supra 
§§ 11-43. 

Ejectment by executor or adminis- 
trator see Executors and Adminis- 
strators [18 Cyc 302]. 

80. Clarady v. Abraham, 174 Ala. 
130, 56 S 720; Boardman v. Beckwith, 
18 Iowa 292; Cagger v. Lansing, 64 


N. Y. 417 [aff 4 Hun 812]. See also 
supra § 11. 
[a] Mortgagor.—Where an out- 


standing unsatisfied mortgage or deed 
of trust is regarded as merely a lien, 
the mortgagor or grantor may main- 
tain ejectment in his own name. Gra- 
vatt v. Lane, 121 Va. 44, 92 SE 912. 

[b] A widow not being the heir 
of the husband is not a proper party 
plaintiff in an action in ejectment. 
Ferguson v. Prince, 136 Tenn. 543, 
190 SW 548. 

{c] A corporation which has be- 
come vested with the legal title to 
land is the proper plaintiff, and not 
the trustees of the corporation who 
are the grantees named. Van Deuzen 
v. Ft. Edward Presb. Congr., 4 
Abb. Dec. (N. Y.) 465, 3 Keyes 550, 3 
Transcr. A. 39, 

81. Hubbell v. Lerch, 62 Barb. 295, 
298 [aff 58 N. Y. 237]; Peo. v. New 
York, 10 AbbPr (N. Y.) 111; McElroy 
v. Moose, 51 Okl. 173, 151 P 857; Tar- 
pey_v. Deseret Salt Co., 5 Utah 205, 
14 P 338. 

“The Revised Statutes, while they 
abolished the use of fictitious parties 
in this class of actions, retained the 
other part of the fiction, of the use 
of claims under various and hostile 
demises, and using the names of as 
many different parties as plaintiffs. 
Smith v. Dewey, 15 Wend. (N. Y.) 
601. The Code abolished all these 
fictions together, and required ali ac- 
tions to be brought in the name of 
the real party in interest, except in 
the cases provided for in sections 111 
and 113, and that such party should 
state, in his complaint. the facts con- 
stituting his cause of action, in a 
concise manner, without unnecessary 
repetition. The manifest design was, 
to abolish all fictions in actions, both 
as respects parties and pleadings” 
Hubbell v. Lerch, supra 

fa] A lessee may sue in his owg 


—- 


ror later cases.developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 95-96] 


sue.82, By express statute in some jurisdictions the 
grantee of lands held adversely to the grantor is 
to maintain ejectment 
name ;®* under other statutes he is authorized to sue 


authorized 


in the name of his grantor.* 
[$96] b. Joinder. 


upon separate demises.*® 


although less than the whole, 
united as plaintiffs.’* 


must join.®§ 


name, notwithstanding there is a re- 
cital in the lease that any action to 
recover possession shall be in the 
name of the lessor. Tarpey v. Deseret 
Salt Co., 5 Utah 205, 14 P 338. 

{b] ‘The assignee of a lease is the 
real party in interest in an action of 
ejectment under Oklahoma Rev. L. 
(1910) § 4681. McElroy v. Moose, 
DIMOkT eLio, Seo L ‘PAS on. 

82. Boardman v. Beckwith, 18 
Iowa 292; Snell v. Harrison, 131 Mo. 
495, 32 SW 87, 52 AmSR 642. 

{a] The eldest male heir of a de- 
ceased trustee is the proper party to 
sue, Doe v. Lank, 9 Del. 64 

83. ee statutory provisions; and 
Curtis v: Riddle, 177 Ala. 128) 59 S 
47; Singleton v. Jackson, 177 Ala. 123, 


59'S 45; Seabury v. Hemley, 174 Ala. 


116, 56 Ss 530; Grant v. Nations, 172 
Ala. 83, 55 S 310 (all holding that 
Code [1907] § 3839 did not apply to 
deeds made before its enactment). 
See also infra § 97. 


84. See infra § 97. 
ae D. C.—Davis v. Coblens, 12 
61° [aff-174 U.S: 719, 19 SCt 


Ap 
$32, 43 L. ed. 1147]. 
tne .—Corbin v. Cannon, 31 Miss. 


Mo.—Wathen v. English, 1 Mo. 746; 
eube v. Smith, 1 Mo. 313. 

N. Y.—Hasbrouck v. Bunce, 62 N. 
Wit4ats. 

Oh.—Moore v. Armstrong, 10 Oh. 
11, 36 AmD 638; Adams v. Turner, 7 
Oh. te sed3.6 

Pa.— Mobley v. Bruner, 59 Pa. 481, 


98 AmD 

Tenn.—Williams v. Coal Creek 
Min., ete., Co., 115 Tenn. 578, 3 SW 
572, 112 AmSR 878, 6 LRANS 710, 
5 AnnCas 822. 

Tex.—May v. Slade, 24 Tex. 205. 

[a] Reason for rule.—‘‘At com- 
mon law, the general rule was, that 
tenants in common could not join in 
real or mixed actions unless some in- 
divisible thing was sought to be re- 
covered. Their freeholds were sev- 
ral, they held by separate and distinct 
titles, and to allow them to join 
might necessitate the trial of several 
distinct titles in one issue, and at 
the same time. The rule, therefore, 
was that each must sue separately 
in respect to his own share.” Has- 
brouck v. Bunce, 62 N. Y. 475, 479. 

86. Hasbrouck v. Bunce, 62 N. Ye 
475; Deering v. Riley, 39 "App. Div. 
164, 56 NYS 704 [aff 1167 N. VY: 184; 
60 ‘NE 447, 82 NYCivProc 49} (re- 
viewing early eases); Jackson v. 
Bradt, a) CTMACN LEY.) 169. 

87. Hasbrouck v. Bunce, 62 N. Y. 
oar ee v:. Kellogg, 6 Barb. (N. 

Mp 


88. Conn.—Sanford v. Button, 4 
Day 310 (holding, however, that the 
long settleé rule in Connecticut per- 
mitted any one joint tenant to sue and 
recover without joining any others). 

Miss.—Corbin vy. Cannon, 31 Miss. 
570. 

Mo.—Dube v. Smith, 1 Mo. 313. 

Oh.—Adams v. Turner. 7 Oh. Pt. 
71 1363 


At common law tenants in 
common could not join in ejectment: each was re- 
quired to sue separately for his own share, counting 
Subsequently the rule 
became established in many jurisdictions that such 
tenants might make a joint demise and thus maintain 
what was, in effect, a joint action of ejectment,®® 
and under this rule several tenants in common, 
might properly be 
Joint tenants, at common 
law, cannot sue separately for themselves or for 
joint benefit of themselves and their tenant; 
Coparceners must sue jointly accord- 
ing to some authorities,®® but other authorities hold 


EJECTMENT 


in his own 


F19 C.d7f LOST 


that they may sue either jointly or severally.®° Ten- 
ants by the entirety, it has been held, must join.*1 
But upon the ground that the husband is entitled, 
jure mariti, to possession of his wife’s realty during 


coverture,®? it has been held that a wife as tenant 


all 
shares.°? 


Pa.—Mobiey v. Bruner, 59 Pa. 481, 
98 AmD 3860; Moyer v. Moyer, 13 Pa. 


Dist. 739; Milne v. Cummings, 4 
Yeates 577. 

89. Miss.—Corbin v. Cannon, 31 
Miss. 570. 


Mo.—Dube v. Smith, 1 Mo. 3138. 

Oh.—Adams v. Turner, 7 Oh. Pt. 
II 136. But see next note. 
Sefiusreninl v. Moyer, 13 Pa. Dist. 

Eng.—Doe v. Lewis, 5 A..& E. 277, 
315 6CE. 613! 111 Reprint 1170. 

fa] In the Philippines coparceners 
must be made either plaintiffs or de- 
fendants in an action to recover a 
coparcenary estate. Gulib v. Bucquio, 
16 Philippine 444. 

90. Conn.—Sanford v. Button, 4 
Day 310. 

Ky.—Larne v. Slack, 4 Bibb. 358; 
Ward v. Harrison, 3 Bibb. 304. 

N. Y.—Jackson v. Sample, 1 Johns. 
Cas. 231. 
A C.—Dowd v. Gilchrist, 46 N. C. 
353. 

Oh.—Moore v. Armstrong, 10 Oh. 
11, 36 AmD 63. 

But see preceding noite. 


aa Moyer v. Moyer, 13 Pa. Dist. 
hs See Husband and Wife [21 Cyc 

93. Hough v. Jasper County Light, 
ete., Co., 127 Mo. A. 570. 106 SW 
547. See Jackson v. Leek, 19 Wend. 


(N. Y.) 339 Cholding joinder of wife 
unnecessary because the husband is 
tenant for life jure wxoris). 
94. See statutory provisions. 
pads U. S.—Davis v. Coblens, 174 VU. 
719, 19 SCt 832, 43 Li. ed. 1147. 
pale *MecLeran v. Benton, 31 Cal. 29. 
a ger eter oe v. Mix, 1 Root 
246, 1 AmD 4 
D. Co Wheat v. Morris, 21 D 


rack 
at Davis v. Coblens, 12 App. 51 [aft 


174. Seeioe 9 SCt 832, 43 L. ed. 
: Ill—Lambert v. Harvey, 100 T1l. 
a8 


eee: —Corbin vy. Cannon, 31 Miss. 


UNehe oMetia v. Boggs, 19 Nebr. 
698. 23 NW 325. 

Nev.—Bullion Min. Co. v. Creesus 
Gold, ete., Min. Co., 2 Nev. 168, 90 
AmD 526. 

N. M.—DeBergere v. Chaves, 14 N. 
M. 352, 93 P 762, 51 LRANS 50; Neher 
v. Armijo, 9 N. M. 325, 54 P 236. 

N. Y.—Hasbrouck v. Bunce, 62 N. 
Y. 475; Deering v. Riley, 38 App. Div. 
164, 56 NYS 704 [aff 167 N. Y. 184, 
60 NE 447, 32 NYCivProe 49]; Mal- 
com y- Rogers, 5 Cow. 188, 15 AmD 


+64. 

N. €.—Wall v. Fairley, 73 N. C. 
464. 

Oh.—Moore v. Arimstrong, 10 Ch. 


11, 36 AmD 63; Wilkinson v. Fleming, 
2 Oh. 301. 

Pa.—Pringle v. Gaw, 5 serg. & R. 
536. 

Tenn.—-Ferguson v. Prince, 136 
Tenn. 543, 1909 SW 548; Barrow v. 
Navee. 2 Yerg. 227; Belote v. White, 
2 Head 703. 


by the entirety cannot maintain ejectment in her 
own name, and cannot join with her husband, in 
such an action.% 
the common law rules. 
that tenants in common or joint tenants may sue 
jointly,®> although they hold by separate titles,®° or 
each may sue separately.®? 
if the action is a joint one, all the tenants must 
join; it cannot be maintained by two or more, less 
than the whole number.°* But under other statutes, 
one or more joint tenants, or tenants in eommon, 
may maintain the action for his or their undivided 
Where several plaintiffs sue jointly, one 
or more may fail of recovery while the others re- 


Modern statutes have changed 
The general rule now is 


Under some statutes, 


W. Va.—Ocheltree v. McClung, 7 W. 
Va. 232. 

{a] An executor and those who 
are tenants in common witn him may 
join. Touchard v. Keyes, 21 Cal. 202. 

b] A tenant by the curtesy of an 
individed interest in land may join in 
cece eee therefor. Moore v. Ivers 


83 Mo. § 
Bradley v. Terry, 20 U. C. Q. 


96. 
P3563; 

97. D. C.—Davis ,v. Coblens, 12 
App. 51 [aff 174 U. S. 719, 19 SCt 832, 
43 L. ed. 1147]. 

Mo.—MecNear v. Williamson, 166 
Mo. 358, 66 SW 160. 

Nebr.—Mattis v. Boggs, 19 Nebr. 
698, 28 NW 325. 

Nev.—Bullion Min. Co. v. Croesus 
Gold, ete., Min. Co., 2 Nev. 168, 90 
AmD 526 

N. M.—DeBergere v. Chaves, 14 N. 
MM: 352;)(357/3 993 P 762,051) LRANS) 50 
[quot® Cyel; Neher v. Armijo, 9 N. M. 
325, 54 P 236. 

N. Tueeiaepiouen v. Bunce, 62 N. 
Y. 475; Commonwealth Water Co. v. 
Brunner, 175 App. Div. 153, 161 NYS 
794; Deering v. Riley, 38 App. Div. 
164, 56 NYS 704 [aff 167 N. Y. 184, 
60 NE 447, 32 NYCivProc 49); Skinner 
Vv. Odenback, 81 Hun 315, 30 NYS 624; 
Peo. v. Ladew, 102 Misc. 595, 170 NYS 
196; Malcom v. Rogers, 5 Cow. 188, 


15 AmD 464. 
Tenn.— Williams v. Coal Creek 
Min., ete., Co., 115 Tenn. 578, 983 SW 


572, 112 AmSR_ 878, 5 LRANS 710, 5 


AnnCas 822; Jones v. Phillips, 10 
Heisk. 562; Turner v. Lumbrick, 
Meigs 7. 


W. Va.—Ocheltree v. McClung, 7 W. 
Va. 232. 

[a] After a decree of divorce or- 

dering the community property to be 
divided equally between husband and 
wife, they became tenants in common, 
and where both died thereafter, the 
latter intestate, an heir of the wife, 
may maintain ejectment against an 
intruder on the common iand without 
joining as coplaintiff the executor 
of the husband. McLeran y. Benton, 
s48Cal: : 
_ [b] Several reversioners with a 
joint right of entry ‘for breach of 
condition subsequent must all join in 
ejectment. Cook v. St. Paai’s Church, 
Sb PEun i293 7296 latln Gy, Sea iweb oad 
(where the court said: “Such inter- 
est being joint, no less number than 
the whole could declare the’ for- 
feiture; nor could an actiou to recover 
possession for condition broken be 
sustained, without the consent and 
joinder of all’). 

Extent of recovery see infra § 312 
et seq. 

98. Hasbrouck v. Bunee, 62 N Y. 
475; Cook v, St. Paul’s Church, 5 Hun 
293 [aff 67 N. Y. 594]. 

fa] One who refuses to join as 
plaintiff may be made a defendant 
under familiar code rae Or Has- 
brouck v. Bunce, 62 N 475. 

99. Webster _ v. en venten 5 
Gray (Mass.) 428; Deering v. Reilly, 
167 N. Y. 184. 60. NE 447 [aff 38 App. 


1092 [19C.J.] 


cover, and judgment will be entered accordingly. 
But in some jurisdictions all joining must be en- 
titled to recover, and if one fails, all fail.2, Where a 
grantee of land adversely held is authorized to sue 
in the name of his grantor,? if there are several 
grantors, or several heirs and representatives of a 
deceased grantor, the grantee must make them all 
plaintiffs; he cannot maintain the action in the 
names of only some of them.4 At common law it 
was competent to allege a demise from as many les- 
sors as there were counts,® and it was permissible 
to name several parties as plaintiffs jointly in one 
count, and separately in others,® although such 
persons had no joint or common claim to the land 
in controversy.? This practice has been abolished 
by codes and practice acts. Under code practice, 
all persons having an interest in the subject of the 
action and in obtaining the relief sought may join 
as plaintiffs.® But this does not authorize the join- 
der of merely nominal parties,!° or parties having 
merely a speculative interest,44 or parties claiming 
under distinct titles for distinct interests,4? and par- 


Div. 164, 56 NYS 704]. title. 

[a] In New York, Code Civ. Proc. 
§ 1500 providing that where two or 
more persons are entitled to posses- 
sion of real property as joint tenants 
or tenants in common one or more 
may maintain ejectment to recover 
his or their undivided share does not 
apply to partnership real estate, 
where there has been no accounting, 
and where the rights of the partners 


it is no fiction’’). 


ute; 
demise. 


EJECTMENT 


Adams v. Turner, 7 Oh. Pt. IT 
136, 187 (where the court said: 

though the demise is a fiction, 
the title of him who pretends to make 15. 
(2) An heir whose 
estate is saved from the statute of 
limitation by his disability cannot 
recover on a joint demise with others 
whose claims are barred by the stat- 
he must recover on a separate 
Moore v, Armstrong, 10 Oh. 


[$§ 96-97 


ticularly not of parties claiming under titles hostile 
to each other.1? Joinder of the following named 
parties has been held to be improper: Lessor and 
lessee;!4 grantor and grantee;!° executor or admin- 
istrator and heir or devisee; 16 heir and devisee;!7 
widow and heirs;1* and mortgagor and mortgagee! 
A grantor who has not parted with his entire inter- 
est may join with his grantee.2° The owners in 
severalty of distinct parcels may not jointly main- 
tain ejectment for a tract comprising all such par- 
cels*1 unless the objection is waived, as by failure 
to interpose it in time.?? 

[§ 97] c. Using Another’s Name as Lessor or 
Plaintiff. In the old fictitious form of action, the 
lessors of plaintiff are the real parties plaintiff.?% 
To authorize plaintiff to use the name of a third 
person as lessor, he must have a bona fide subsist- 
ing claim to the premises,?* and there must be a con- 
nection between his title and that of the lessor upon 
whose demise he seeks to recover,?> or he must have 
authority of such lessor to use his name.2° But if 
the stated conditions exist, and use of the les- 


10 HowPr (N. 2503 
“Al- 14. Peo. v. New York, 10 AbbPr 
yet| (N. Y.) 111. 


Peo. v. New York, 28 Barb. 
(N. Y.) 240. 

[a] Formerly the rule was other- 
wise, under the New York revised 
statutes, where it was anticipated 
that defendant might plead adverse 
possession at the time of the exe- 
ecution of the deed. Chamberlain v. 


in the real estate have not been de- 
termined. Hisner v. Hisner, 5 App. 
Div. 117, 38 NYS 671. 

1. Davis v. Hess, 103 Mo. 31, 15 
SW 324; Ferguson v. Prince, 136 Tenn. 
543, 190 NW 548; Barrow v. Nevee, 2 
Yerg. (Tenn.) 227; Wade v. Johnson, 
5 Humphr. (Tenn.) 117, 42 AmD 422; 
Belote v. White, 2 Head (Tenn.) 703; 
Ocheltree v. McClung, 7 W. Va. 232; 
Bradley v. Terry, 20 U. C. Q. B. 563. 

fa] In West Virginia, Code (1906) 
§ 3358 providing that if “the jury be 
of opinion for the plaintiffs, or any 
of them, the verdict shall be for the 
plaintiffs, or such of them as appear 

have the right to the possession 
of the premises, or any part thereof, 
etc.,” does not authorize such finding 
in favor of one or more of several 
joint plaintiffs, unless the declaration 
contains a separate count therefor. 
Garrett v. South Penn Oil Co., 66 W. 
Va. 527, 66 SE 741. 

2. Davis v. Coblens, 174 U. S. 719, 
TOUNSCE. 8382, 43. Is 6d.) 1147 athe a2 
App. (D. Cc.) 51]; Morris v. Wheat, 8 
App. (D: <C.) 379; Medlock v. Mer- 
ritt, 102 Ga.. 212, 49 SE 185. 

“Menants in common may join in an 
action if they prefer to do so, but it 
is with the risk of the failure of all 
if one of them fail to make out a 
title or right to possession.” Davis 
vy. Coblens, 12 App. (D. C:.) 51, 61 
faff 174 U. S. 719, 19 SCt 832, 43 
L. ed. 1147]. 

3. See infra § 97. 

e Hasbrouck v. Bunce, 62 N. Y. 


47 

fal Tenants in common who did 
not join in the deed of their cotenant 
to Jands adversely held must never- 
theless be made plaintiffs in eject- 
ment by the grantee under the stat- 
ute. _ Hasbrouck v. Bunce, 62 N. Y. 
475. 

5. Chamberlain v. Taylor, 92 N. Y. 
348, 12 AbbNCas 473; Jackson v. Leg- 
gett, 7 Wend. (N. Y.) 31 TP eo eve 
New York, 10 AbbPr (N. ae. 111; 
Jackson v. Demont, 9 Johns. (N. Y.) 
55, 6 AmD 259; Jackson v. Vreden- 
berzh, 1 Johns. (N. Y.) 159; Dowd v. 
Gilchrist, 46 N. C. 358; Adams v. Tur- 
Heron, Ft. TE186. 

6. Ely v. Ballantine, 7 Wend. (N. 
Y.) 470; Ocheltree v. McClung, 7 W. 
Ya. 232. See also cases infra note 8. 

{a] A joint demise was improper 
(1) where some of the lessors had no 


11, 36 AmD 68. 

7. Ocheltree v. McClung, 7 W. Va. 
232 (under statute). 

{aJ] In West Virginia “though 
perscns have no joint or common 
claim to land, yet, according to these 
provisions, they may join in the same 
action of ejectment, and either may 
severally recover. They may jointly 
complain and severally count, or, 
without a joint complaint, may sev-- 
erally complain and count. The law 
does not, in terms, require that in 
such a case there shall be a joint 
count as well as several counts; and 
when theve is nw joint claim there 
is no good reason for such a count.” 
EES v. McClung, 7 W. Va. 232, 


25%. 
8. Hubbell v. Lerch, 58 N. Y. 237 
(holding that Rev. St. p 304 § 11 tit 


1c5 pt 3 was repealed ae the code); 
St. John v. Pierce, 22 Barb. (N. Y.) 
362 [aff 4 Abb. Dec. 140, 26 HowPr 
599 mem]; McLennan v. "McLeod, 70 
N. C. 364. 

9. James v. Smith, 3 Ind. T. 447, 
58 SW 714; Mattis v. Boggs, 19 Nebr. 
698, 28 NW 325; St. John-v. Pierce, 
22 Barb, (N. Y.) 362 [aff 4 Abb. Dec. 
140, 26 HowPr 599 mem]; Wall v. 
Fairley, 73 N. C. 464. See Brent v. 
Long, 99 Ky. 245, 35 SW 640, 18 KyL 
137 (holding that where a life estate 
was devised to a married woman and 
her husband with remainder “to the 
right heirs” of such life tenants, and 
on their death without issue, suit was 
brought by the collateral heirs of the 
husband to recover the land, the col- 
lateral heirs of the wife were proper 
parties plaintiff, but the objection to 
their nonjoinder was held waived). 

[a] Trustee and cestuis que trus- 
tent.—It is no ground for the abate- 
ment of an action that the trustee of 
an express trust, who holds the legal 
title, has joined with himas plaintiffs 
cestuis que trustent who are minors. 
Snell v. Harrison, 131 Mo. 495, 32 SW 
£7, 52 AmSR 642, 

. Peo. v. New York, 10 AbbPr 
CN SY.) SLT; 

ae rane v. New York, 10 AbbPr 
Hubbell v. Lerch, Barb. 295, 
298 faff 58 N.Y. 2371s Peot 'v. New 
York, 10 AbbPr (N. Y.) 111 [rev 8 
AbbPr TPA 

13. Hubbell v. Lerch, 58 N. Y. 237 
[aff 62 Barb. 295]; St. John v. Croel, 


. For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


Taylor, 92 N. Y. 348, 12 AbbNCas 473; 
Peo. v. New York, 28 Barb. (N. Y.) 
240; Livingston v. Proseus, 2 Hill 
(GNE SED) 526; Bly v. Ballantine, ve 
Wend. (N. Y.) 470. 

16. Randolph v. Hubbert, 190 Ala. 
610, 67 S 416; Wilson v. Kirkland, 172 
Ala. 72, 55 S 174; Tarver v. Smith, 
38 Ala. 135. But see McAlpine v. 
Daniel, 101 N. C. 550, 8 SE 215 (hold- 
ing unnecessary joinder of heirs in 
action properly brought by executor 
was harmless error at most) 


17. St. John v. Croel, 10 HowPr 
GN@Y.. 2.53% 
18. Over v. Lindsay, 25 Pa: Dist 


1114; Dwyer v. Wright, 14 Pa. Co. 
406; Pringle v. Gaw, 5 Serge. & R. 
(Pa.) 536. See Keyes v. Gore, 42 Oh. 
St. 211 (where the widow was not a 
party to ejectment by heirs, and 
therefore was a competent witness to 
prove execution and delivery of deed 
to her deceased husband). 

19. Mohr v. Porter, 55 Wis. 149, 
12 NW 3874 (absolute deed to undi- 
vided half as security for debt). See 
Helming v. Forrester, 92 Nebr. 284, 
1388 NW 190 (holding grantee in abso- 
lute deed intended as security not a 
necessary party). 

20. King v. Hunt, 13 SW 214, 11 
KyL 802 (grantor of undivided frac- 
tional interest); Breckenridge Cannel 
Coal Co. v. Scott, 121 Tenn. 88, 144 
Sw. 930 (grantor who has reserved 
timber). 

21. Schmidt v. Lieberum, 51 Pa. 
Super. 591. 

22. Schmidt v. Lieberum, 51 Pa. 
Super. 591. 

23. Etowah Min. Co. v. Doe, 127 
Ala. 663, 29 S 7; Adams v. McDonald, 
ay Ga. 571; Scott v. Sears, 31 N. C. 


24. Gaskins v. Guthrie, 146 Ga. 
766, 92 SE 516; Keeter v. Smith, 32 
Ga. 445, 79 AmD 303; Adams v. Me- 
Donald, 29 Ga. 571; Couch v. Turner, 
17 Ga. 489 

25. Doe v. Hammond, 146 Ala. 
687, 40 S 343; Gaskins v. Guthrie, 146 
Ga. 766, 92 SE 516; Shanks v. White, 
36 Ga. 432; Jones v. Sullivan, 33 Ga. 
486; Keeter v. Smith, 32 Ga. 445, 79 
AmD 303; Adams v. McDonald, 29 
Ga. 571; Kinsey v. Sensbough, 17 Ga. 
540: Couch v. Turner, 17 Ga. 489; 
Frizzle v. Veach, 1 Dana (Ky.) 211; 
Posten v. Henry, 34 N. C. 339. 

26. Gaskins v. Guthrie, 146 Ga. 


§§ 97-98] 


sor’s name is necessary to the assertion of plain- 
tiff’s rights,?7 it may be used without or against his 
consent,?° provided he is indemnified against loss or 
Otherwise the name of a lessor used 
without his consent may be stricken out®° as a mat- 
ter of right on the part of the lessor.*4 Where 
there are several demises laid in the complaint, the 
lessor in each is presumed to assent to the use of 
his title by the nominal plaintiffs? The general rule 
is that a person ought not to be made a lessor who 
There are exceptions to 
rule, and under special circumstances the 
court will permit such demises to be retained,°* but 
the necessity of it must be clearly shown.*® 
not enough that it may be a question on the trial 
whether the legal title is not in him.** 
be no recovery where the sole lessor of plaintiff was 
dead when the action was brought.%” 
of the lessor pendente lite will not abate the 
It is no ground to dismiss or abate the 


damage.?9 


has no subsisting title.** 
this 


_action.** 


166, 92 SE 516; Keeter v. Smith, 32 
Ga. 445, 79 AmD 303; Adams v. ‘Mc- 
Donald, 29 Ga. aed Frizzle v. Beach, 
1 Dana (Ky.) 2 

27. Shanks $ 1 white, 36 Ga. 432; 
English v. Doe, 7 Ga. 387; Fain v. 
Garthright, 5 Ga. 6. 

28. Kelly v. Jackson, 14 F. Cas. 
No. 7,659, 2 Paine 440; Shanks v. 
White, 36 Ga. 432; Kinsey v. Sens- 
bough, 17 Ga. 540; Couch v. Turner, 
17 Ga. 489; English v. Doe, 7 Ga. 387; 
Fain v. Garthright, 5 Ga. 6. 

29. Kelley v. Jackson, 14 F. Cas. 
No. 7,659, 2 Paine 440; Shanks v. 
White, 36 Ga. 432; English v. Doe, 7 
gaa 887; Fain v. Garthright, 5 Ga. 


30. Fain v. Garthright, 5 Ga. 6. 

81. Hassell v. Walker, 50 N. C. 
270; Scott v. Sears, 31 N. C: 87. 

32. Stringfellow’ v. Tennessee Coal, 
etc., R. Co., 117 Ala. 250, 22 S 997. 

33. Couch v. Turner, 17 Ga. 489; 
McConnell v. Johnson, 3 Ill. 522; Jared 
v. Goodtitle, 1 Blackf. (Ind.) 29: Jack- 
son v. Sclover, 10 Johns. (N. Y.) 368; 
Jackson v. Richmond, 4 Johns. (N. 
Y.) 483; Jackson v. Paul, 2 Cow. (N. 
Y.) +502. 

34, Kelley v. Jackson, 14 F. Cas. 
No. 7,659, 2 Paine 440; Couch v. Tur- 
ner, 17 Ga. 489; Jackson v. Sclover, 10 
Johns. (N. 00) 368. 

35. McConnel v. Johnson, 3 Ill. 
522; Jackson v. Sclover, 10 Johns. (N. 


Y.) 368; Jackson v. Richmond, 4 
Johns ¢ N. Y.) 488. 

36. Jackson v. Paul, 2 Cow. (N. 
Y.) 502; Jackson v. Richmond, 4 


Johns. (N. Y.) 483. 

37. Gilleland v. Martin, 10 F. Cas. 
No. 5,433, 3 McLean 490; Head v. 
Driver, 79 Ga. 179, 3 SE 621; Watson 
v. Tindal, 24 Ga. 494, 71 AmD 142; Doe 
v. Bohannon, 5 T. B. Mon. (Ky.) 121. 

[a] But where there is a joint de- 
mise of several persons, one of whom 
was dead, his name may be stricken 
out and the action may proceed in 
the names of the other lessors. 
Greer v. Smith, 7 Yerg. (Tenn.) 487. 

38. See abatement and Revival § 


91. f 

39. Gilleland v. Martin, 10 F. Cas, 
No. 5,433, 3 McLean 490. See also 
generally Abatement and Revival § 
185 text and note 88. 

40. Gregory v. Ford, 5 B. Mon. 
(Ky) 471; Holmes v. Doe, 2 Bibb 
(Ky.) 5365. ; 

{aj A demise laid after marriage 
of a female lessor is void and will not 
support a recovery. Gregory v. Ford, 
5 B. Mon. (Ky.) 471. 

Marriage of female plaintiff as 
ground of abatement generally see 
Abatement and Revival § 193. 

41. Hassell v. Walker, 50 N. C. 
270; Posten v. Henry, 34 N. C. 339. 


42. Essex at Soc. v. Beeman, 
DONC, CG ais. 500) 
fa] “In Bartavivanla: (1) the ac- 


tion of ejectment, where it is com- 
menced against any other than the 


EJECTMENT 


legal title.*? 


Its 
There can 


But the death 


trustee, may be supported either in 
the name of the trustee, or the cestui 
que trust.” Campbell v. Galbreath, 
1 Watts (Pa.) 70, 78. (2) An action 
by a beneficial owner may be brought 
in the name of a nominal warrantee 
in a land warrant, although without 
the knowledge and consent of the 
latter. Ross v. Barker, 5 Watts (Pa.) 
tea eneren Vv. Galbreath, 1 Watts 

a. 

43. See Champerty 
tenance § 45 et seq. 

44, Ala.—Carr v. Miller, 161 Ala. 
658, 49 S 802; Stringfellow v. Tennes- 
see Coal, ete., R. Co., 117 Ala. 250, 22 
S 997; Pearson v. King, 99 Ala. 125, 
10 S 919; Murray v. Hoyle, 92 Ala. 
599, 9 S 368; Davis v. Curry, 85 Ala. 
133, 4 S 734; Bernstein v. Humes, 60 
Ala. 582, 31 AmR 52; Harvey v. Doe, 
23 Ala, 635 

Fla,—Coogler v. Rogers, 25 Fla. 
853, 7S 3 
sog™ lait felts v. Richards, 19 Ga. 

Ind.—Burk v. Andis, 98 Ind. 59. 

Mass.—Brinley v. Whiting, 5 Pick. 
348; Wade v. Lindsey, 6 Metc. 407; 
Wolcott v. Knight, 6 Mass. 418. 

Mich.—Stockton v. Williams, 1 
Dougl. 546. 

Miss.—Betsey v. Torrance, 34 Miss. 


132. 

N. Y.—Chamberlain v. Taylor, 92 N. 
Y. 348, 12 AbbNCas 473; Hamilton A 
Wright, Ot Nee Transcr. A. 1 
Livinzston v. Proseus, 2 Bill 526: 
Livingston v. Peru Iron Works, ) 
Wend. 511; Ely v. Ballantine, 7 Wend. 
470; Jackson v. Leggett, 7 Wend. 377; 
Jackson v. Demont, 9 Johns. 55, 6 
AmD 259; Jackson v. Vredenbergh, 1 
Johns. 159. 

N. C.—Justice v. Eddings, 75 N. C. 
581; Posten v. Henry, 34 N. C. 339. 

Tenn.— Wilson  v. Neamic es 6101 
Humphr. 189. 

Vt.—Edwards v. Parkhurst, 21 Vt. 
472; Edwards v. Roys, 18 Vt. 473. 

[a] Amendment substituting 
grantor.—(1) The complaint, if 
brought in the name of the grantee, 
cannot be amended by substituting 
as parties plaintiff the grantors in 
deed under which plaintiff claims 
title. Reese v. Reaves, 131 Ala. 195, 
381 S 447 [dist Pearson v. King, 99 
Ala. 125, 10 S 919]; Gresham v. Webb, 
29 Ga. 320. (2) But there is authori- 
ty to the contrary. Burk v. Andes, 98 
Ind. 59. 

{b] Costs.—Under the Indiana 
statute the complaint in ejectment 
may be amended by substituting as 
plaintiff the grantor of the original 
plaintiff, on leave without costs if 
no delay results. Burk v. Andies, 
weisee 59 (under Rev. St. [1881] § 


45. See statutory provisions; and 
Chamberlain v. Taylor, 92 N. Y. 348, 
12 AbbNCas 473; Hasbrouck v. Bunce, 
62 N. Y. 475 [aff 3 Thomps. & C. 309]; 
Hamilton v. Wright, 37 N. Y. 502, 5 


and Main- 
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action that the lessor is insane,®® or if a female, 
that she has married since the demise.*° 
of land being privy in estate with the vendor may 
sue in the vendor’s name, or on his demise,*! and 
generally suit for the benefit of the beneficial owner 
may be brought in the name of the holder of the 
A conveyance of land adversely held 
being void as to the adverse holder but good be- 
tween the parties,#* ejectment will lie in the name 
of the grantor, or upon his demise, notwithstand- 
ing such deed, but not in the name of the grantee, 
although recovery will inure to his benefit,#* and in 
some jurisdictions this is the rule by express stat- 
ute,** while in others the statute authorizes the 
grantee tc sue in his own name.*® 
[§ 98] 3. Defendants*’—a. 
common law, and in the absence of statute changing 
the rule,*® the action can be maintained only against 
the person in actual possession of the land;*® and 


The vendee 


In General. At 


Transcr. A. 1; Sheridan v. Carawell, 
145 App. Div. 609, 130 NYS 638; 
Flagler v. Devlin, 109 App. Div. 904, 
95 NYS ©? [aff 186 N. Y. 589 mem, 
79 NE 1105 mem]; Crowley v. Mur- 
phy, 11_ Misc. 579, 32 NYS 806; Jus- 
tice v. Eddings, 75 N. C. 581. 

[a] Where there are _ several 
grantors (1) the grantee must bring 
the action in the joint names of all 
of them, or their heirs or legal rep- 
resentatives. Hasbrouck v. Bunce, 
G2IN. Vs) 475 [ati 3° TMhom'ipsi: a Cy 
309]; Crowley v. Murphy, 11 Misc. 
579, 580, 32 NYS 806. (2) “It is not 
contested that in such an action all 
the grantors in the void deed must 
be joined as plaintiffs. This is not a 
question of misjoinder of parties, 
because under the:statute the condi- 
tions of the statute must be regard- 
ed to make any cause of action what- 
ever. If there be three grantors, two 
of them only, when made plaintiffs, 
cannot be used to sustain the action 
under the statute.” Crowley v. Mur- 
phy, supra. 

[b] Inconsistent defenses.—A de- 
fendant claiming title through a 
subsequent deed from _ plaintiff’s 
grantor after action commenced may 
not assert that plaintiff cannot sue 
in his grantor’s name. Sheridan v. 
Sones 145 App. Div. 609, 130 NYS 


[ec] Yn New York, under Code Civ. 
Proe, § *1501)) the grantee may not 
sue in his grantor’ S name, where such 
grantee. has acquired the grantor’s 
title by purchase ata subsequent par- 
tition sale, thereby curing the in- 
firmity in the champertous deed. 
Flagler v. Devlin, 109 ne RP: Div. 904, 
95 NYS 801 [aff 186 N. Y. 589 mem, 
79 NE 1105 mem]. 

{d] In North Dakota, under Comp. 
L. § 4870,,the grantor is properly 
joined with the grantee as a formal 
party plaintiff. Heear v. De Groat, 3 
N. D. 345, 56 NW 150. 

46. See statutory provisions. 

fa] In Alabama, (1) under Code 
(1907) § 3839 requiring ejectment to 
be brought in the name of the real 
Owner or in the name of the person 
entitled to possession, one who re- 
ceives a deed while another is in ad- 
verse possession may sue in his own 
name instead of in the name of his 
grantor. Witherington v. White, 165 
Ala. 316, 51 S 726. (2) This statute 
does not apply to conveyances exe- 
cuted before the code took effect, al- 
though the ejectment action is 
brought afterward, and the grantee 
in such deed cannot maintain the 
action in his name. Seabury v. Hem- 
ley, 174 Ala. 116, 56 S 580; Grant v. 
Nations, 172 Ala. 83, 55 S 310; Carr V. 
Miller, 161 Ala. 658, 49 S 8 


47. Against whom Sr aatainne lies 
see supra § 59. 

48. Seo’ statutory provisions. See 
also infra § 102. 

49. See supra § 59. 
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no other person is either a necessary®® or a proper®+ 
An exception to this rule is ree- 
ognized in the case of vacant lands not actually oc- 
cupied by any one; in such ease, the action may be 
brought against one claiming title thereto or some 
interest therein®? provided the claim is a serious 
one,®* and is accompanied with acts of ownership.®* 
Where the premises are occupied, the person in 
actual occupation or possession is in all cases a nec- 
essary party defendant,°> and some statutes ex- 
But the presence of the occu- 
pant is not essential to the jurisdiction of the 
court,°? and an objection for nonjoinder of such 


party defendant. 


pressly so provide.®® 


EJECTMENT 


proper form.°® 


him.5? 


holding distinet 


trache+ 


occupant is waived where defendant defends on the 


50. 
ae 88; Simms v. Richardson, 32 Ark. 
Cal.—Dimick v. Deringer, 32 Cal. 


ane 
Ga.—Watters v. Hertz, 135 Ga. 804, 


70 SW 338 
Tl. —Chicago, ete:, Ri Co..v. Clapp; 
201 Ill. 418, 66 NE Rk Hanson v. 


Armstrong, 99 Till. 44 


Mich.—Arnold ere ‘ Brechtel, 75) 
Pek 147, 156, 140 NW 610 [quot 
ye]. 


See Ccpe tito v. Casseleggi, 77 Mo. 


N. Y.—Bradt v. Church, 110 N. Y. 
587, 18 NH 357; Schuyler v. Marsh, 
37 Barb. 350; Peo. v. New York, 28 
Barb. 240; Van Buren v. Cockburn, 
14 Barb. 118; Beyers v. Grande, 58 
Mise. 398, 109 NYS 447; Pulen v. 
Reynolds, 22 HowPr 353; Jackson v. 
Rightmyre, 16 Johns. 314. 

Okl.—Mullen v. Carter, 173 P 512. 

Wash.—Raymond v. Morrison, 9 
Wash. 156, 37 P 318. 

Wis.—Illinois Steel Co. v. Kohnke, 
151 Wis. 410, 1838 NW 995. 

Slee —Wiestas, Talman, 29 F. 
Cas. No. 17,426, 4 Wash. C. C. 200. 

Ala.—Smith v. Gayle, 58 Ala. 600; 
Morris v. Beebe, 54 Ala. 300. 

Cal.—Dimick y. Deringer, 32 Cal. 
488; Hawkins v. Reichert, 28 Cal. 534; 
Keane v. Cannovan, 21 Cal. 291, 82 
AmD 738. 

Kan.—Fulton v. Mathers, 75 Kan. 
770, 772, 90 P 256 [cit Cyc]. 

Ky. —McDowell v. King, 4 Dana 67; 
Wharton v. Clay, 4 Bibb 167. 

Mo.—Bledsoe v. Simms, 53 Mo. 305. 

N. Y.—Danihee v. Hyatt, 151 N. Y. 
493, 45 NE 939; Schuyler v. Marsh, 
37 Barb. 350; Peo. v. New York, 28 
Barb. 240; Jackson v. Ives, 9 Cow. 661. 

{a] Im Rhode Island under Pub. 
St. c 204 § 34 and ec 217 § 9 the im- 
proper joinder of one not in posses- 
sion will not defeat recovery against 
those who are. Grundy v. Hadfield. 
TG OO Sue LS Os 

52. Garner v. Marshall, 9 Cal. 268 
Phillips v. Glos, 255 Tll. 58, 99 NE 77; 
Lucas v. Johnson, 8 Barb. (N. Y.) 
244; Edwards v. Farmersy’ F. Ins., etc., 
Co; 2t Wend.” GN.tyY,).. 46%, Late 26 
Wend. 541]; Buchard v. Roberts, 70 
Wis. 111, 35 NW 286, 5 AmSR 148. 
See also supra §§ 53, 54, 59. 

“Wjectment is a possessory action 
and must be brought against the oc- 
eupant; it determines no rights but 
those of possession at the time, and 
it matters not who has, or claims to 
have, the title of the premises. It 
will only lie against a party out of 
possession claiming title when the 
premises are unoccupied, and his 
claim is accompanied with the exer- 
cise of acts of ownership, such as en- 
closure, cultivation, and the like.” 
Garner v. Marshall, 9 Cal. 268, 271. 


53. See supra § 54 

54. See supra § 53. 

55. Cal.—Dutton v. Warschauer, 
21 Cal. 609, 82 AmD 765; Garner v. 
Marshall, 9 Cal. 268. 

Tll.—Glos v. Patterson, 204 Ill. 540, 
68 NE 4438. 


Ky.—wWharton vy. Clay, 4 Bibb 167. 

La.—Millaudon v. Ranney, 18 La. 
Ann, 196. 

Mich.—Delaney v. Michigan Elm 
toop, ete., Co., 104 NW 658; Farrand 


Ark.—Theurer v. Brogan, 41]|v. Kavanaugh, 132 Mich. 436, 98 NW 


1083; Haddy v. Tobias, 85 Mich. 326, 
48 NW 499; Hoyt v. Southard, 58 
Mich. 432, 5 NW 385; Sayles Vv. 
Curtis, 45 Mich. Vater et | NW 909. 

go Miss —Wallis v. Smith, 10 Miss. 

0. 

Mo.—Hunter v. Wethington, 205 
Mo. 284, 108 SW 5438, 12 AnnCas 529; 
Houghton v. Pierce, 203 Mo. 723, 103 
SW 553; Llewellyn v. Llewellyn, 201 
Mo. 303, 100 SW 40; Shaw v. Tracy, 95 
Mo. 531, 8 SW 434; Charter Oak L. 
Ins Cows. Cummings, 90 Mo. 267, 2 
SW 397; Clarkson v. Stanchfield, 57 
Mo.; 573; Bledsoe v. Simms, 53 Mo. 
305. 

N. Y¥.—Danihee v. Hyatt, 151 N. Y. 
493, 45 NE 939 [aff 81 Hun 238, 30 
NYS 707]; Brandt v. Church, 110 N. 
Y. 587, 18 NE 357; Finnegan v, Car- 
raher, 47 N. Y. 493 [aff 61 ‘Barts 252]; 
Ellicott v. Mosier, 7 N. Y. 201 [aff 11 
Barb. 574]; Lucas v. Johnson, 8 Barb. 
244; Rank v. Levinus, 50 N. Y. Super.. 
159, 56 NYCivProc 368; Beyers v. 
Grande, 58 Misc. 398, 109 NYS 447; 
Peo. v. Ambrecht, 11 AbbPr 97; Tay- 
lor v. Crane, 15 HowPr 358; Wal- 
dorph v. Bortle, 4 HowPr 358; Shaver 
v DeGraw, 12 Wend. 558. 

Okl.—Mullen v. Carter, 173 P 512. 

Pe ; 

Pat 83, 47 A 927, 

R. I.— Grundy Vv. 
I. 579, 18 A 186. 


Hadfield, 16 R. 


Tex.—Evans v. Marlow, (Civ. A.) 
149 SW 347. 
Wash.—Johnston v. Gerry, 34 


Wash. 524, 76 P 258, 77 P 508. 
Wis.—lIllinois Steel Co. v. Kohnke, 

151 Wis. 416, 412, 1388 NW 995. 
Ont.—Bannerman v. Dewson, 17 U. 

(OAS Grad Seas 

mom Seibel and tenant see infra § 


56. See statutory provisions; and 
cases supra note 55 

[a] One who operates mines un- 
der a contract with the lessee is not 
in actual possession, within a statute 
which provides that persons actually 
occupying the premises must. be 
joined as defendants. Matoaka Coal 
Corp. v. Clinch Valley Min. Corp., 121 


Va. 522, 93 SE 799. 
{[b] In Pennsyivania.—‘By  sec- 
tion 2, Act of April 13, 1807,’4 Sm. L. 


476, it is provided that ‘where any 
writ of ejectment shall be issued, and 
on the service thereof it shall appear 
to the sheriff that other persons not 
named in the writ are in possession 
of the premises or part thereof, such 
sheriff shall add the name of such 
person or persons to such writ, and 
serve the same, and on return there- 
of, the prothonotary shall enter such 
additional defendants to the action 
and they shall be parties thereto.’ 
Under this section, it was the duty 
of the sheriff, if it appeared to -him 
that Knauff, though not named in the 
writ, was in possession of the prem- 
ises, to serve the same on him, and 
the return of the acceptance of serv- 
ice for him was, as just stated, equiv- 
alent to actual service, and proof that 
it did appear to the officer that Knauff 
was in possession of the premises. 
What the court did was not to allow 
au amendment under the Act of May 

1852, P. L. 574, by adding the name 
of a defendant omitted by mistake, 


[§ 99] b. Joinder of Several Occupants. 
eral persons in joint possession of the premises in 
dispute may be sued jointly.®° 
held that several defendants in possession, although 


[§§ 98-99 : 


merits without raising the objection in timely and 


A judgment against the actual oc- 


cupant binds all persons who are in privity with 


Sev- 
It is very generally 


and separate parts of the premises 


under distinct and separate titles, may be joined in 
a single action by the owner to recover the whole ! 
In some jurisdictions, however, this is not 
permitted, and such defendants must be sued sep- 


but was carrying out the express pro- 
visions of the act of 1807; and at 
the time of the trial, the prothono- 
tary was directed to do what he 
ought to have done when the writ 
was returned to him by the sheriff.” 


Marshall v. Forest Oil Co., 198 Pa. 
83, 89, 48 A 811. 
57. Matoaka Coal Corp. v. Clinch 


Red es Min. Corp., 121 Va, 522, 93 SH 
58. Matoaka Coal Corp. v. Clinch 
Valley Min. Corp. 121 Va. 522, 93 SH 
799. See also infra § 99. 
{a] The mode of raising the ohb- 
jection is by plea in abatement; it 
cannot be raised under the general 


issue. Matoaka Coal Corp. v. Clinch 
once, Min. Corp., 121 Va. 522, 93 SH 
"59. Chicago, etc., R. Co. v. Clapp, 
201 Ill. 418, 66 NE 223; Hanson vy. 
Armstrong, 22 Ill. 442; Synod v. 


Fisken, 29 Ont. 738 (subtenants). 

60. Gordon v. Sizer, 39 Miss. 805; 
Pearce v. Ferris, 10 N. Y. 280; Pearce 
v. Colden, 8 Barb. (N. Y.) 522; Rank 
v. Levinus, 50 N. Y. Super. 159; Man- 
chester v. Post, 97 Misc. 451, 161 NYS 
371; Jackson v. Hazen, 2 Johns. (N. 
Y.) 4388; Warner v. Pate, 5 Vt. 166; 
Reddish v. Smith, 10 Wash. 178, 38 P 
1008, 45 AmSR 781. And see cases 
infra notes 61-64. 

[a]. Occupants of different parts 
of a building on plaintiff’s land are 
joint trespassers and joint occupants 
of such Jand, and may be sued joint- 
ly in ejectment for the land alone. 
Pearce v. Ferris, 10 N. Y. 280; Pearce 
v. Colde.., 8 Barb. (N. Y.) 522 

61. 
26; Curtis v. Sutter, 15 Cal. 259; Ellis 
v. Jeans, 7 Cal. 409; Winans v. 
Christy, 4 Cal. 70, 60 AmD 597. 

Ky.—Bryant v. Stephens, 82 SW 
423, 26 KyL 718; Kincaid v. McGowan, 
88 Ky. 101, 4 SW 802, 9 KyL 987, 13 
LRA 289; Smith v. Shackleford, 9 
Dana 452; Woolfolk v. Ashby, 2 Metc. 
288 (where plaintiff claimed all the 


Rasson, 


parcels under one title). 

Mich.—Hendricks v. 42 
Mich. 104, 3 NW 281.) 

N. C.— Bryan v. Spivey, 106 N. C. 
95, 11 SE 510; Thames v. Jones, 97 
NoCy 2205.1 sr 692; Lenoir v. South, 
82, NieiG; 937; Needham v. Branson, 27 
N. C. 426, 44 AmD 45; Love v. Wil- 
bourn, 27 N. C. 344. 

Pa.—Wilson v. Guthrie, 2 Grant 
rae Rete v. Pickering, 12 Serge. & 

C.—Lewis v. Hinson, 64 8. C. 571, 
43 Sn L5. 

Vt.—Marshall v. Wood, 5 Vt. 250; 
Rood v. Willard, Brayt. 67. 

Va.—Stuart v. Coalter, 4 Rand. (25 
Va.) 74,15 AmD 731; Camden vy, Has- 
kill, 3 Rand, (24 Va.) 462. 

Wash.—Carlson v. Curren, 48 Wash. 
249, 253, 93 P 315 [cit Cyels Murry 
Vv. Briggs, 29 Wash. 245, 69 P 765. 

“The plaintiff may elect to sue one 
or more defendants, and they may 
answer separately, or demand sepa- 
rate verdicts; unless they do so, how- 
ever, they will be concluded by the 
general verdict.” Winans v. Christy, 
4 Cal. 70, 80, 60 AmD 597. 

[a] Reason and scope of rule.— 
“Tn an action of ejectment, a plaintiff 
will not be allowed to join in one 
suit several and distinct parcels 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


Cal.—Leese v. Clark, 28 Cal. 


\ 


. 


Pie 


§§ 99-100] | : 


arately each for the part held by him.°? At common 
law where it appeared that defendants’ possessions 
were several and not joint, plaintiff might elect to 
take a verdict against one only,®? and the statutes 
in various states now provide for such an election, 
and sometimes for a division of the action into as 
many separate actions as may be necessary.®* 
jection for misjoinder of defendants may be raised 
by demurrer if the fact appears on the face of the 
declaration of complaint,®* er by motion for nonsuit 
if it first appears from the evidence.®® 
may be cured by dismissal as to defendants im- 
properly joined,®’ and it may be waived by failure 
to make timely and proper objection.®® 
requiring ‘‘the occupant’’ of the premises sued for 
to be made a party defendant®® have been construed 
as not requiring all occupants to be joined, where 
there are several;7° but all may be joined.” 


tenements, or tracts of land, in pos- 
session of several defendants, each 
claiming fer himself. But he is not 
bound to bring a separate action 
against several trespassers on his 
single, separate, and distinct tene- 
ment or parcel of land. As to him 
they are all trespassers, and he can- 
not know how they claim, whether 
jointly or severally; or if severally. 
how much each one claims; nor is 
it necessary to make such proof in 
order to support his action. Hach de- 
fendant has a right to take defence 
specially for such portion of the land 
as he claims, and by doing so he 
necessarily disclaims any title to the 
residue of the land described in the 
declaration; and if on the trial he 
succeeds in establishing his title to 
so much of it as he has taken defence 
for, and in showing that he was not 
in possession of any of the remainder 
disclaimed, he will be entitled to a 
verdict. He may also demand a sSepa- 
rate trial, and that his case be not 
complicated or impeded by the issues 
made with others, or himself made 
liable for costs unconnected with his 
separate litigation. It he pleads 
nothing but the general issue, and 
is found in possession of any part 
of the land demanded, he is consid- 
ered as taking defence for the whole.” 
Greer v. Mezes, 24 How. (U. S.) 268, 
idol 1a. eds«.661 [foll’ Carlson: <v: 
Curren, 48 Wash. 249, 93 P 315]. 

62. Wx p. Girard, 10 F.-Cas.. No. 
5,457, 3 Wall. Jr. 263 (holding that 
the court wiil not permit plaintiff 
by joining defendants claiming by 
distinct and separate tities injuri- 
ously to affect the rights of either, 
as by depriving of a right of removal 
to the federal court, but may compel 
plaintiff to discontinue and divide his 
action); Ivey v. Cowart, 124 Ga. 159, 
52 SE 436, 110 AmSR 160 (by express 
statute); ‘Cunningham v. Bradley, 26 
Ga. 238; Wood v. McGuire’s children, 
17 Ga. 303; Hunter v. Wethington, 
205 Mo. 284, 103 SW 5438, 12 AnnCas 
529; Becker v. Stroeher, 167 Mo. 306, 
66 SW 1083; Sutton v. Casseleggi, 77 
Mo. 397. 

63. Ivey v. Cowart, 124 Ga, 159, 52 
SE 436, 110 AmSR 160; Jackson v. 
Hazen, 2 Johns. (N. Y.) 438. 

64. See statutory provisions. 

{a] In New York.—(1) It was at 
first held that plaintiff must show a 
joint possession in order to recover 
against joint defendants. Jackson 
v. Hazen, 2 Johns. 438. (2) This doc- 
trine was soon virtually overruled, it 
being held that plaintiff might re- 
cover against all, although defend- 
ants’ possessions were several, not 
jointly, but by taking a separate ver- 
dict against each defendant for the 
part held by him. Jackson v. An- 
drews, 7 Wend. (N. Y.) 152, 22 AmD 
574; Jackson v. Scoville, 5 Wend. (N. 
Y.) 96 (holding that defendants may 
sever in their defense notwithstand- 
ing all claim under a common source) ; 
Jackson v. Wood, 5 Johns. (N. Y.) 
278. (3) 2 Rev. St. § 29 then restored 
the original rule and required plain- 
tiff to elect against which defendants, 
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Ob- 


Misjoinder 


Statutes 


Gen- 


claiming severally, he would proceed. 
Dillaye v. Wilson, 43 Barb. (N. Y.) 
261 (holding that 2 N. Y. Rev. St. p 
307 29, was retained in force by 
Code § 455); Fosgate v. Herkimer 
Mfg., ete., Co., 9 Barb. (N. Y.) 287; 
Rogers v. Arthur, 21 Wend. (N. Y.) 
598. See Fosgate v. Herkimer Mfg., 
etc., Co., 12 N. Y. 580 (where by ad- 
mitting a joint possession by the 
pleadings and by failure to object 
to misjoinder by demurrer or answer, 
defendants were precluded from the 
right to require plaintiff to elect). 
(4) The present statute provides that, 
where either defendant by his answer 
claims in severalty, the court in its 
discretion, on application of plaintiff, 
and upon such terms as may be just, 
may direct that the action be divided 
into aS many actions as are neces- 
sary, and if the action is not divided, 
and it appears on the trial that de- 
fendants occupy in severalty, plain- 
tiff must elect, before close of the 
evidence, against which he will pro- 
ceed, and thereupon the complaint 
must be dismissed as to the others. 
Code Civ. Proc. § 1516. (5) The above 
provision for division of the action 
is for plaintiff’s benefit, and the ap- 
plication therefor must be made by 
him. Hennessy v. Paulsen, 12 Misc. 
354, 338 NYS 688 [aff 147 N. Y. 255, 
41 NE 516]. (6) Plaintiff cannot be 
required to elect as between joint 
trespassers in joint possession of the 


whole of plaintiff’s tract. Pearce v. 
Ferris, 10 N. Y. 280. 
{b] In Michigan. — (1) Under 


Comp. L. § 10973, if defendants claim 
and occupy in severalty, but under 
titles from a common source, they 
may be joined, but a verdict for plain- 
tiff must describe the parcel claimed 
by each defendant; but if defendants 
claim under titles from different 
sources, plaintiff must elect against 
which he will proceed. Townsend 
v. Kreigh, 133 Mich. 243, 94 NW 732, 97 
NW 46, 98 NW 888. (2) The statute 
does not require election where the 
action is against a claimant and those 
in possession under him. Campau v. 
Campau, 45 Mich. 367, 8 NW 85. (3) 
Defendants occupying distinct parts 
of a house may be joined. Hendricks 
v. Rasson, 42 Mich. 104, 3 NW 281. 

{e] In Kentucky.—(1) Under Civ. 
Code Pract. § 85, if there is a mis- 
joinder of causes of action against 
several defendants, plaintiff may be 
required to elect which he will prose- 
cute, on motion of a defendant at 
any time before defense. Bryant v. 
Stephens, 82 SW 423, 25 KyL 718. (2) 
The right to require such election is 
waived by filing an answer without 
objection .to such supposed mis- 
joinder. Bryant v. Stephens. supra. 
(3) Such waiver remains, although 
the answer is allowed to be withdrawn 
for the purpose of moving to require 
an election. Bryant v. Stephens, 
supra. 

65. Ivey v. Cowart, 124 Ga. 159, 
52 SE 436, 110 AmSR 160; Lewis v. 
cat ra 61 Ga. 559. 

Ivey v. Cowart, 124 Ga. 159, 
52° Sn 436, 110 AmSR'160; Cunning- 
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erally defendant, being regarded as a tort feasor, 
cannot object to the nonjoinder of other persons as 
codefendants with him.” 
feat the action by objecting to the nonjoinder of 
one occupying the premises with him under a claim 
of right that is subordinate to, and wholly insep- 
arable from, his own possession.** 
one who occupies a distinct part of the premises in 
severalty, even where joinder would be proper, will 
not defeat the action, but will simply exclude the 
part so occupied from the recovery.” 
pants who are to be affected by the judgment must 
be joined as parties,’> except such of them as are so 
in privity with one or more defendants that the 
judgment against such defendants will be con- 
elusive upon them.7° 

[§ 100] c. Husband and Wife. 
wife is neither a necessary’” nor a proper’® party 


A defendant cannot de- 


Nonjoinder of 


All oceu- 


Ordinarily the 


ham v. Bradley, 26 Ga. 238. 

67. Ivey v. Cowart, 124 Ga. 159, 
52 SE 436, 110 AmSR 160; Cunning- . 
ham v. Bradley, 26 Ga. 238. 


68. Bryant v. Stephens, 82 SW 423, 
26 KyL 718; Hickman v. Dale, 7 
Yere. (Tenn.) 149. See also Abney 


v. Barnet, 1 A. K.. Marsh. (Ky.) 107; 
Jones v. Hartley, 3 Whart. (Pay) 
178 (in which cases it was held that 
where defendants, sued jointly al- 
though having separate and distinct 
titles, united in pleading, they cannot 
raise the objection that they were not 
sued separately). 

69. See statutory provisions; and 

supra § 98. 
Glos v. Patterson, 204 Tll. 540, 
68 NE 443 (occupant of part of 
house); Hennessey v. Paulsen, 147 N. 
Y. 255, 41 NE 516 [aff 12 Mise. 384, 
33 NYS 638]. 

71. Hennessey v. Paulsen, 147 N. 
Y. 255, 41 NE 516: 

72. Hennessey v. Paulsen, 147 N. 
Y. 255, 41 NE 516. But see Casado v. 
Worari é Yramategui, 3 Porto Rico 
Fed. 338 (holding that ail persons 
claiming possession as tenants in 
common must be joined as defend- 
ants, and dismissing the action for 
nonjoinder of one who could not be 
joined without ousting the jurisdic- 
tion). 

73. Austin v. Crowell, 193 Mich. 
296, 159 NW 504; Hendricks v. Ras- 
son, 49 Mich. 88, 183 NW 367. 

Landlord and tenant see infra § 101. 

74. Hendricks v. Rasson, 42 Migh. 
104, 3 NW 281 

75. Hodson v. Van Fossen, 26 Mich. 
68; Tarkington v. Link, 27 Nebr. 826, 
44 NW 35. 

76. Tarkington v. Link, 27 Nebr. 
826, 44 NW 35. 

[a] Interrupting statute of limi- 
tations.—‘‘A claimant of land who 
brings his action against the party 
whom he finds in possession thereby 
stops the running of limitation in 
favor of that party’s landlord. There 
is such privity between the tenant 
and landlord that, for the purpose of 
stopping limitation, the suit against 
the tenant is as effectual as if brought 
against the landlord also.” Read v. 
Allen, 56 Tex. 176, 180. To same effect 
Stout. v. Taul, 71 Tex. 438, 9 SW 
329; Allen v. Read, 68 Tex. 13, 19 
Sw 115; Read v. Allen, 58 Tex. 380; 
Galbraith v. Howard, 11 Tex. Civ. A. 
230, 32 SW 803; Tllinois Steel COlr Ve 
Kohnke, 151 Wis. 410, 138 NW 995. 

77. Huerstal v. Muir, 64 Cal. 450, 
2 P33; Arnold v. Brechtel, 174 Mich: 
147, 140 NW 610; Sessions v. Sher- 
wood, 78 Mich. 234, 44 NW 263; Bunce 
v. Bidwell, 4$ Mich. 542, 5 NW 1023; 
Evans v. Marlow, (Tex.) 149 SW 347. 

78. Connecticut Mut. L. Ins. Co. 
v. Jones, 8 Fed. 308, 1 McCrary 388; 
Bouton v. Pippin, 192 Mo. 469, 91 SW 
149; Rose v. Bell, 38 Barb. (N. Y.) 25; 
Johnson v. Donaldson, 17 R. I. 190, 
20 A 9382. 

fa] An inchoate right of dower 
does not render the wife a proper 
party; but such right will not be af- 
fected by the judgment in ejectment 
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defendant in ejectment against her husband for 
lands held and claimed by him in his own right, 
unless both husband and wife are alleged to be in 
possession,?® or the wife actively participated in 
ousting plaintiff or in keeping him out of posses- 
sion.8° At common law, and except so far as a hus- 
band’s rights in his wife’s realty have been changed 
by statute,8t a husband is entitled to possession of 
his wife’s lands, and the possession of the wife is 
the possession of the husband,®* and therefore eject- 
ment for lands held in right of the wife may be 
brought against her husband alone** and the wife 
is not even a proper party,®+ because ejectment must 
be brought against the actual occupant in posses- 
sion.8> But where the wife has a separate estate, 
excluding the husband’s marital rights, she is a 
necessary party defendant in ejectment to oust her 
from such lands,®* although it has been held that she 
may be turned out under a judgment against her 
husband alone.8? Where the wife has no title her 
‘ possession is that of her husband, and he is the 
proper party defendant.°® Under modern statutes 
giving married women substantially the rights of 
a feme sole in aereat to their property,®® there is 
no vresumption that the husband is in occupation 


against the husband. Button v. Pip- 90. 
pin, 192 Mo. 469, 91 SW 149. 493, 45 NE 939; 
79. Reddish v. Smith, 10 Wash. 178, 
38 P1003, 45 AmSR 781. 
[a] The use and occupancy by a 


91. 


EJECTMENT z 


Danihee v. 


101 N. Y. 77, 4 NE 183. 
See infra text and notes 92-94, 
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of his wife’s lands,2° even where he lives thereon 
with her,®! and whether the wife is occupying such 
premises, or has given her husband possession, is a 
question of fact to be established by the evi- 
dence.®2, Accordingly under such statutes the wife 
and not the husband is the proper party defendant 
in ejectment for lands held by her,®* unless it is 
shown as a fact that she has put him into actual 
joint or exclusive occupation, and possession®* or 
unless he has or claims some interest of his own,®® 
or actively and in his individual capacity partici- 
pates in excluding plaintiff.9° Where the land in- 
volved is occupied and claimed as a homestead, both 
the husband and the wife must be joined as defend- 
ants,°7 unless the homestead claim and the right of 
possession thereunder have been barred in a manner 
authorized by law.°® This rule has been extended 
to cases where husband and wife together occupy 
as their home premises owned or claimed in right 
of the wife;®® but other cases take the view that 
the bare fact of living together upon premises of 
the wife does not give the husband either joint or 
sole possession so as to make him either a neces- 
sary or a proper party.1. Where a wife living 
apart from her husband is in possession of land, 


Hyatt, 151_N. Y.] parties defendant under the statute.” 
Martin v. Rector,| Haddy v. ,Tobias, 85 Mich. 326, 327, 
48 NW 499 (where it is further said 
that this rule does not depend upon 
the assertion of homestead rights). 


husband and his family of a right 
of the wife.” Von Schrader v. Taylor, 
but appurtenant to the wife’s land, 
is a sufficient possession by the wife 
of such right of way to authorize 
ejectment against both the husband 
and the wife by one who has a com- 
mon interest in the right of way. 
Gordon v. Sizer, 39 Miss. 805. 

80. Johnson v. Donaldson, 17 R. I. 
190, 20 A 932; Von Schrader v. Tay- 
lor, 7 Mo. A. 361, 368. 

“To authorize a judgment against 
the wife, there must be evidence 
tending to show that the ouster, dis- 
possession, or holding over is the act 
of the wife.” Von Schrader v. Taylor, 
supra. 

[a] Where the husband is insane 
and the wife is the active party who 
withholds possession of the premises, 
she is properly joined as defendant. 
Bensieck v. Cook, 110 Mo. 173, 19 SW 
642, 33 AmSR 422. 

Sl. 

82. 
1163]. 

83. Bledsoe v. Simms, 53 Mo. 395; 
Martin v. Pepall, 6 R. I. 92 (con- 
struing Married Women’s Act). 

84. Wilson v. Garaghty, 70 Mo. 
517; Bledsoe v. Simms, 53 Mo. 305. 

85. See supra § 98. 

86. Wilson v. Garaghty, 70 Mo. 
517; Bushong v. Rector, 32 W. Va. 
311, 9 SE 225, 25 AmSR 817. : 

[a] Beason for rule-—‘“A wife is 
as to her separate estate a stranger 
to her husband,—a wholly distinct 
person. Our statute giving her capa- 
city to take and hold property as her 
separate estate, as if she were a single 
woman, has as to such property dis- 
solved the unity of person of man 
and wife, which existed at the com- 


See statutory provisions, 
See Husband and Wife [21 Cyc 


mon law.” Bushong v. Rector, 32 
W. Va. 311, 314, 9 SE 225, 25 AmSR 
pee Z 

[b] An answer by the wife claim- 


ing a separate estate, and an offer of 
evidence in support of such claim, 
will not make her a proper party 
where the deed to her as a matter of 
law does not create a separate estate. 
Wilson v. Garaghty, 70 Mo. 517. 

87. Johnson v. Fullerton, 44 Pa. 
466. 

Persons subject to ouster under 
judgment see infra § 355. 

88. Zeigler v. Shomo, 78 Pa. 357. 

89. See Husband and Wife [21 


Cyc 1364]. 


1 

92. Danihee v. Hyatt, 151 N. Y. 
493, 45 NE 939. 

93. Meadows v. Goff, 90 Ky. 540, 
14 SW 535, 12 KyL 495; Danihee v. 
Hyatt, 151 N. Y. 493, 45 NE 939 [aff 
81 Hun 238, 30 NYS 707]; Porter v. 
McGrath, 43 N. Y. Super. 84; Huber 
v. Bletzer, 19 NYS 506. 


94. Danihee v. Hyatt, 151 N. Y. 
493, 45 NE 939; Martin v. Rector, 
101 N. Y. 77, 4 NE 183; Porter v. 


McGrath, 41 N. Y. Super. 84. 

95. Danihee v. Hyatt, 151 N. Y. 
493, 45 NE 939 [aff 81 Hun 238, 30 
NYS 707]. See also infra § 102. 

96. Manchester v. Post, 97 Misc. 
451, 161 NYS 371. 

97. Kalkes v. Storms, 93 Mich. 480, 
53 NW 622; Gibbs v. O’Neil, 85 Mich. 
633, 48 NW 696; Haddy v. Tobias, 85 
Mich. 326, 48 NW 499; Sessions v. 
Sherwood, 78 Mich. 234, 44 NW 263; 
Davis Sewing-Mach. Co. v. Whitney, 
61 Mich. 518, 28 NW 674; Cleaver v. 
Bigelow, 61 Mich. 47, 27 NW _ 851; 
Rowe v. Kellogg, 54 Mich. 206, 19 NW 
957; Hodson v. Van Fossen, 26 Mich. 
68. But see Bunce vy. Bidwell, 43 
Mich. 542, 5 NW 1023 (where Cooley, 
J. held the wife not a necessary 
party because the claim of home- 
stead was plainly unfounded but said 
that it would be prudent to join the 
wife in all cases where a homestead 
right may reasonably be asserted). 

98. Connecticut Mut. Sins; (Co; 
v. Jones, 8 Fed. 308, 1 McCrary 388; 
Bouton v. Pippin, 192 Mo. 469, 91 
SW 149. 

99. Haddy v. Tobias, 85 Mich. 326, 
48 NW 499; Henry v. Gregory, 29 
Mich. 68; Hodson v. Van Fossen, 26 
Mich. 68; Arbuckle v.: Walker, 63 Vt. 
34, 22 A 458. See Meadows v. Goff, 
90 Ky. 540, 14 SW 535, 12 KyL 495 
(holding that a husband cannot be 
deprived of his possession in the right 
of his wife by a judgment in eject- 
ment against him to which she was 
not a party). 

[a] Reasons for rule.—(1) “The 
statute (How. Stat. § 7791) requires 
the actual occupant to be made de- 
fendant; and, where husband and 
wife occupy premises as their home, 
the domicile is that of both. Neither 
ean be said to be in the occupation 
to the exclusion of the other; each 
having the right to enter the family 
residence, whichever owns it. The 
occupancy is therefore joint, and not 
severable, and both should be made 


(2) “By no other course can the rem- 
edy be harmonized with the rights 
and duties pertaining to the marital 
relation, and be made subservient to 
its proper end and purpose.” Hodson 
v. Van Fossen, 26 Mich. 68, 69. (3) 
“The husband’s right in, and posses- 
sion of, his wife’s real estate are not 
independent of, but attached, sub- 
servient to, and inseperable from the 
witfe’s right and possession. His right 
and possession begin and end, when 
her right and possession begin and 
end. They cannot be severed, any 
more than the martial relation can, 
and still exist. If judgment should 
be rendered, and a writ of possession 
be issued against him, while the writ 
was being served upon him, his right 
and possession in his wife’s premises 
would still exist, because they exist 
solely in the right and possession of 
his wife, which cannot be effected by 
a judgment, nor its execution, to 
which she is not a party. Such judg- 
ment, and its execution, would be 
wholly futile and unavailing to the 
plaintiff. They would neither estab- 
lish the plaintiff’s title to the land in 
dispute, nor put him in possession 
thereof.” Arbuckle v. Walker, 63 Vt. 
34, 36, 22 A 458. 

[b] Where a wife remains in pos- 
session after a decree of foreclosure 
against her and her husband, and 
claims title in her own right, she 
should be made defendant in eject- 
ment on the title obtained by such 
decree. Sayles v. Curtis, 45 Mich. 
279, 7 NW 909. 

1. Danihee v. Hyatt, 151 N. Y. 493, 
45 NE 939; Martin v. Rector, 101 N. 
Y. 77, 4 NE 183; Danihee v. Hyatt, 81 
Hun 238, 30 NYS 707 [aff 151 N. Y. 
493, 45 NE 939]; Porter v. McGrath, 
41 N. Y. Super. 84; Huber v. Bletzer, 
19 NYS 506; Evans v. Marlow, (Tex. 
Civ. A.) 149 SW 347. See Kavanagh 
v. Barber, 131 N. Y. 211, 213, 30 NE 
235, 15 LRA 689 (where, in a case for 
nuisance, the court said: ‘‘The fam- 
ily, as is to be inferred, lived in the 
house by sufferance of the wife. The 
possession of the house followed the 
legal title. Both the occupation and 
the possession, in a legal sense, was 
that of the wife and not of the hus- 
band’’). . 

{a] Acts performed by a husband 
as agent, servant, or employee (1) 
of his wife, without claiming title 
or right of possession, will not sup- 
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under such circumstances as preclude the presump- 
tion of her being agent of her husband, she must 
be made defendant in ejectment for the land.? 
Where husband and wife are seized in joint tenancy 
and are in joint occupancy, both claiming in their 
own right, both are necessary parties defendant.® 
[§ 101] d. Landlord and Tenant. 
sence of statute changing the rule, ejectment for 
premises which have been demised to a tenant in 
possession cannot be maintained against the lessor,* 
but must be brought against the tenant as the actual 
oceupant® and may be brought against such tenant 
alone without joining the lessor, who is neither a 
The rule is now 
one of a statutory regulation in the various jurisdic- 


necessary® nor a proper party.’ 


port ejectment against him for lands 
of his wife. Danihee v. Hyatt, 151 
N. Y. 493, 45 NE 939 [aff 81 Hun 238, 
30 NYS 707]. (2) ‘He was there as 
husband, servant, agent, not as one 
having, in relation to the land, any 
right or interest or power of control. 
In neither capacity did he occupy 
within the meaning of the statute. 
Nor were they in possession jointly. 
The possession was always her pos- 
session. If ousted by her husband or 
other person, she could bring an ac- 
tion to recover possession.’ Martin 
v. Rector, 101 N. Y. 77, 81, 4 NE 183. 

2. Woodward v. Cummings, 6 Ont. 
Pr. 110 (holding further that she 
could be sued alone under the Ontario 
statute). 

3. Stewart v. Patrick, 68 N. Y. 450. 

4. See supra § 59. See also cases 
infra notes 5-7. 

“ee Ala.—Morris v. Beebe, 54 Ala. 
gggneDimick v. Deringer, 
Fe v. Casseleggi, 77 Mo. 

N. Y.—Bradt v. Church, 110 N. Y. 
537, 18 NE 357; Pulen v. Reynolds, 22 
HowPr 353. 

Wis.—Illinois Steel Co. v. Kohnke, 
151 Wis. 410, 138 NW 995. 

See also supra § 98. 

[a] A lessee not in possession is 
not a necessary party defendant. 
Garter v. Carter, 237 Mo. 624, 141 SW 

{b] Service on a tenant whose 
lease has expired, but who still holds 
pees eso is BA Losee v. McFar- 
land, 86 P 

[ce] A oa at-will who dis- 
claims all other interest, is not a 
necessary party defendant where the 
persons under whom he claims come 
in and make themselves parties de- 
fendant. Wallin v. Reagan, 171 Fed. 


758. 

{d] In the Philippine Islands.— 
“If they [defendants] were merely 
tenants of the lands in question, hold- 
ing under some other person whom 
they supposed to be the owner, they 
were not proper parties defendant, 
and this was a defense which they 
should have made at the trial.” Com- 
pafiia General De Tabacos v. Topino, 
4 Philippine 33, 35. 

6 


. Cal.—Dimick v. Deringer, 32 
Cal. 488. 
a os a romen v. Cohen, 126 Ga. 35, 54 
BE 9 


‘Mo. Soy v. Doerr, 222 Mo. 1, 121 
SW 86; Hunter v. Wethington, 205 
Mo. 984, 103 SW 5438, 12 AnnCas 529 
(holding that Rev. St. [1899] §§ 3056, 
3057 did not change the common law 
Buse); Sutton v. Casseleggi, 77 Mo. 
397. 

N. Y.—Pullen v. Reynolds, 22 How 
Presse 

Wis.—Illinois Steel Co. v. Kohnke, 
151 Wis. 410, 188 NW 995. 

See also cases infra note 7. 

Morris v.-Beebe, 54 Ala. 300; 
Dimick v. Deringer, 32 Cal. 488; 
Mann v. Doerr, 222 Mo. 1, 121 SW 86; 
Pulen v. Reynolds, 22 HowPr (N. Y.) 
353. 

8. See statutory provisions. 

re) W .S.—Phelps v.. Oaks. 117.U. 

236, 6 SCt 714, 29 L. ed. 888 (under 
ao statute); Kellogg v. For- 


2 Cal. 


EJECTMENT 


tions.® 


In the ab- 


syth, 24 How. 186, 16 L. ed. 654 (under 
law ot Illinois); Wallin v. Reagan, 
171 Fed. 758 (under North Carolina 
statute); Cleveland v. Cleveland, 
ete., R. Co., 147 Fed. 171, 77 CCA 467 
(under Ohio statute); Beardsley v. 
Torrey, 2 F. Cas. No. 1,190, 4 Wash. 
C. C. 286 (Pennsylvania law). 
Ala.—Morris v. Beebe, 54 Ala. 200; 
Doe v. McKinney, 5 Ala. 719. 
Ark.—Worley v. McMullen, 187 SW 
1061; Jackson v. Allen, 30 Ark. 110. 
Gal.— Reay v. Butler, 69 Cal. 572, 11 
P 468. 
deen ane v. Call, 39 Fla. 165, 22S 


Ga.—Bower v. Cohen, 126 Ga. 35, 
54 SE 918; Blalock v. Newhill, 78 Ga. 
245, 1 SE 3838; Roe v. Roe, 36 Ga. 611. 
é poe ee ut v. Thompson, 13 Ill. 
1 

Ind.—Sherry v. Denn, 8 Blackf. aes 

Ky.—Buford v. Gaines, 6 J. 
Marsh. 34; McCleland v. Doe, 3 Bibb 


266. 
Md.—Minke v. 30 Md. 
121 


294, 96 AmD 577. 

Mo.—Mann v. Doerr, 222 Mo. 1, 
SW 86 (holding that Rev. St. [1399] 
§ 3057 is merely declaratory of the 
common law); Warren v. Carter, 92 


Mo. 288, 5 SW 42; Hill v. Atterbury, 
88 Mo, 114; Sutton v. Casseleggi, 77 


Mo : 

N. J.—Den v. Smith, 16 N. J. L. 
438; Baxter v. Carroll, (Ch.) 41 A 407. 

N. Y.—Carleton v. Darcy, 90 N. Ms 
566, 19 NYWklyDig 125 [rev 46 N. 
Super 484]; Finnegan v. Carraher, ii 

suv. 493 [aff 61 Barb. 252] ‘Fosgate 
v. Herkimer Mfg., etc., Co., 12 N. 
580; Pulen v. Reynolds, 39 oWwPE 
353: Godfrey v. Townsend, 8 HowPr 
398; Jackson v. Stiles, 1 Wend. 316; 
Jackson v. Stiles, 6 Cow. 589; Jackson 
v. Stiles, 1 Cow. 1384; Jackson v. Har- 
row, 11 Johns. 434; Salstonstall v. 
White, Col. & C. Cas. 86. 


McNamee, 


Or.—McCown vy. Hannah, 3 Or. 302. 
Pa.—Bell v. Caldwell, 107 Pa. 46; 
Losee v. McFarland, 86 Pa. 33; Mc- 


Clay v. Benedict, 1 Rawle 424; Brown 
v. O’Brien, 4 PaLJ 501; Rittenhouse 
v. Fetters, 9 WklyNC 221. 

Pe ee aes i Sok v. Dale, 7 Yerg. 

Va.—Hanks v. Price, 32 Gratt. 
(73 Va.) 107; Mitchell v. Baratta, 17 
Gratt. (58 Va.) 445. 

Eng.—Fair-Claim v. Sham-Title, 3 
Burr. 1290, 97 Reprint 837. 

[a] Declaratory nature of statute. 
—(1) “This act was merely a legisla- 
tive sanction of a previous uniform 
practice.” Bower v. Cohen, 126 Ga. 
35, 36, 54 SH 918. (2) “Mr. Justice 
Wilmot observed that it was very 
remarkable, that two different Acts of 
Parliament had been made, at near 
500 years distance, upon the very 
same subject, where there was no oc- 
easion for either: viz. the Statute 
of Westminster 2, c. 3 (13 Ed. i, A. 
1285) and this Act of 11 G. 2, ¢. 19.” 
Fair-Claim v. Sham-Title, 
1290, 1301, 97 Reprint 837. 

[b] This right is absolute (1) and 
does not lie in the discretion of the 
court. Phelps v. Oaks, 117 U. S. 236, 
6 SCt 714, 29 lL. ed. 888 [foll Sutton v. 
Casseleggi, 77 Mo. 397, 408] (constru- 
ing Missouri statute); Butler v, 
Meredith, 11 Exch. 85, 156 Reprint 
755. But see Roe v. Doe, 36 Ga. 611 
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At common law, and under the Act of 11 
Geo II ¢ 19 and like statutes in this country, the 
lessor has a right to come in and be made a code- 
fendant with his tenant, and to appear and defend, 
if the tenant refuses to do so;? and the landlord has 
been permitted to defend in the name of his tenant 
even where he is not, or cannot, be made an actual 
party to the record.’° 
tect his interest, it is sometimes made the duty. of 
the tenant to notify the landlord of the action.1* 
Such statutes confer an option on the lessor to 
come in or to stay out; they do not authorize the 
bringing of ejectment in the first instance against 
the lessor either as sale defendant or as joint de- 
fendant with his tenant.!? 


To enable the lessor to pro- 


Of course, the relation 


(where it is intimated that the court 
has a discretion). (2) It is no an- 
swer that the lessor can bring a new 
ejectment “because there is a great 
difference between being plaintiff, or 
defendant in ejectment.’” Per Mans- 
field, J. in Fair-Claim v. Sham-Title, 3 
Burr. 1290, 1295, 97 Reprint. 837 
[quot Bower Vv. Cohen, 126 Ga. 35, 37, 
Ba SE 918]. 

[c] In the federal courts (1) un- 
der the Practice Conformity Act 
(Rev. St. § 914) such statutes must 
be given effect so far as may be 
done, but not so as to oust the juris- 
diction. Phelps v. Oakes, 117 U. S. 
236,,.6 SCt 714, 29; Li: ed. 888. (2) 
Where necessary to support the juris- 
diction, as where the lessor is a citi- 
zen of the same state as plaintiff, the 
proceedings as against him will be 
deemed auxiliary and ‘ancillary, and 
therefore within the jurisdiction of 
the court. Phelps v. Oakes, supra. 
Cleveland v. Cleveland, ete., R. Co., 
147 Fed. 171, 77 CCA 467. (3) Juris- 
diction of federal courts and the 
Practice Conformity Act generally 
see Federal Courts. 

10. Kellogg v. Forsyth, 24 How. 
186, 16 L. ed. 654; Dimick v. Deringer, 
32 ‘Cal, 488; Dutton v. Warschauer, 
21 Cal. 609, ’82 AmD 765; Roe v. Doe, 
386 Ga. 611; Merritt v. Thompson, 13 
De eidGr Williams v. Brunton, 8 Iil. 
600; Thompson v. Schuyler,7 Tl. AT1; 
Payne v. Parks, 1 HowPr (N. Y.) 94° 

“The landlord could defend the pos- 
session of the tenant, as it was his 
right and duty to do on notice of the 
action, but he could do so as well 
in the name of the tenant as in his 
own.” Phelps v. Oaks, 117 U. S. 236, 
240, 6 SCt 714, 29 L. ed. 888. 

{a] The appearance and substitu- 
tion of the landlord should be en- 
tered of record. Dutton v. War- 
schauer, 21 Cal. 609, 82 AmD 765. 

[b A landlord is not entitled to 
notice of trial who does not make 
himself a party to the record. Clay- 
ton v. Alshouse, 2 Dall. (Pa.) 150, 1 
L. ed. 327. 

11. See statutory provisions; and 
Doe v. McKinney, 5 Ala. 719; Neiden- 
berger v. Campbell, 11 Mo. 359; Wal- 
ser v. Graham, 45 Mo. A. 629; Collins 
v. Legg, 1 Lea (Tenn.) 120; Illinois 


Steel Co. v. Kohnke, 151 Wis. 410, 
138 NW 995. 
[a] No duty rests on plaintiff to 


notify the landlord of the tenant in 
possession that ejectment has been 
brought against such tenant. Breed- 
ing v. Taylor, 6 B. Mon. (Ky.) 62. 

. Mann v. Doerr, 22 Mo: 1, 121 
SW 86; Llewellyn vy. Llewellyn, 201 
Mo. 303, 100 SW 40. But see Missouri 
cases infra note 27 bans 

“ijectment is a possessory action; 
hence the writ is served upon the one 
found in possession, rather than up- 
on the one who may chance to have 
title. If the one in possession hap- 
pens to be a tenant, his landlord may 
intervene and defend; if he does not 
chocse so to do, and judgment be 
obtained against the tenant, the land- 
lord cannot then intervene to pre- 
vent the plaintiff in ejiectment from 
taking possession. The possession 
of the tenant is the possession of 
the landloré; therefore the ejectment, 
whilst it may have no effect in de- 
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of landlord and tenant must exist and be shown to 
entitle one to come in and defend as landlord,** 
but for this purpose the term ‘‘landlord’’ is broadly 
construed,!* not so broadly, however, as to permit 
a mere stranger to the possession to intervene.t® 
By statute, the lessor may be made a party on 
motion of defendant*® or by serving him with a 
copy of the summons and complaint against his 
tenant as provided by the statute.** 
the landlord comes or is brought in, the tenant 
remains as a party defendant; the landlord simply 


termining the question of title as 
between the plaintiff and the lessor, 
does determine the right of posses- 
sion; Johnson v. Fullerton, 8 Wright 
(Pa.) 466.” Losee v. McFarland, 86 
Pa. 33, 34. 

13. Minke v. McNamee, 30 Md, 194, 
96 AmD 577; Jackson v. Stiles, 6 Cow. 
CN. Be 594; Bryant v. Kinlaw, 90 N. 
(CR Seri te ; 

[a] ZIf the relation of landlord and 
tenant does not clearly exist there 
should be a summons or rule nisi be- 
fore a person claiming as ‘landlord 
can be allowed to defend an action of 
ejectment in that character. Doe v. 
Fen, 6 N. B. 6383. 

{[b] If a prima facie case of pos- 
session by the applicant or his ten- 
ant is shown by the affidavit on an ap- 
plication to be allowed to appear and 
defend it is sufficient. Croft v. Lum- 
ley, 4 E. & B. 608, 82 ECL 608, 119 
Reprint 223. 

[c] Informal execution of the 
lease does not affect the operation 
of the rule. Carleton v. Darcy, 90 
N. Y. 566, 16. NY WklyDig 125 [rev 
46 N. Y. Super. 484]. 

[d] A purchaser pendente lite is 
not entitled to come in and defend 
as landlord. Roe v. Doe, 36 Ga. 611; 


Brown v. O’Brien, 4 PaLJ 501, 3 
PaLJ93. 
fe] A landlord who has parted 


with all interest in the premises, sub- 
sequent to making the lease, is not 
entitled to be admitted to defend. 
Jackson v. Stiles, 5 Cow. (N. Y.) 447 
{foll Jackson v. Stiles, 10 Johns. (N. 
We 6713 

Falkner v. Jones, 12 Ala. 165; 
Buford v. Gaines, 6 J. J. Marsh (Ky.) 
84; Vancleve v. Green, 20 N. J. L. 171; 
Saltonstall v. White, Col & C. Cas. 
(N. Y.) 87; Wisner v. Wilcocks, Col. 
« ©, Cas: (N.-Y¥.) 62. 

[a] The test.—‘“‘There is no case 
which goes the length of saying that 
jone are to be considered as land- 
lords within the meaning of this rule, 
but those who actually receive rents. 
Some dicta look that way, but it is 
the privity of interest, and not the re- 
ceiving of rent, which is the true test. 
. . « Strangers only are to be ex- 
cluded.” Wisner v. Wilcocks, Col. 
bEOnCaswN. WY) 562. 

[b] Whe term includes (1) every 
person whose title is connected to, 
and consistent with the possession 
of the occupier, and which would be 
divested or disturbed by any claim 
adverse to such possession. State v. 
Call, 39 Fla. 165, 22 S 266; Trouble- 
some v. Estill, 1 Bibb (Ky.) 128; Van 
@leve v. Green, 20 N. J. L.. 171; Den 
v. Shupe, 13 N. J. L. 66, 67; Fair-Claim 
VoaSsham-Title, 3 Betr, 1290) 07) Re- 
print 837 (per Lora Mansfield). (2) 
“The cases of the heir of the original 
landlord, of the remainder man under 
the same title with the original land- 
lord, of the devisee in trust, and of 
the mortgagee, who have all been 
admitted to defend, are in strict con- 
formity with the explanation of the 
statute given by Lord Mansfield.” 
Den v. Shupe, supra. ¢ 

[ec] A mortgagee out of possession 
may be let in to defend. Wisner v. 
Wilcocks, Col. & C. Cas. (N. Y.) 62. 

{d] The assignee of a mortgage 
may be let in so to defend. Jackson v. 
Babcock, 17 Johns. (N. Y.) 112. 

fe] A vendor of defendant is not 
entitled to be substituted as land- 
lord. Linderman v. Berg, 12 Pa. 301. 
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Usually where | to conduct the 


[f] Where a grantor becomes a 
tenant by sufferance of the grantee 
by remaining in possession both may 
be joined as defendants. Patch v. 
Keeler, 27 Vt. 252. 

15. See infra § 105. 

16. See statutory provisions; and 
heath v. Cobia, 175) Ala’ 48550 57S 
972; Dake v. Sewell, 145 Ala. 581, 39 
S 819; Young v. Chamberlin, 14 La. 
ke 687; Hayden v. Stewart, 27 Mo. 

6. 

[a] “The manifest purpose of sec- 
tion 1534 of Code of 1896 (Code of 
1886, § 2700) was to confer upon the 
tenant, when sued in an action of 
ejectment, the right, which did not 
exist at common law, of compelling 
his landlord to appear and defend his 
title, and to relieve the tenant of the 
burden of litigating with the plain- 
tiff a matter in which he has no inter- 
est other than to pay his obligation 
of rental to the person who can give 
to him a legal acquittance. This view 
is accentuated by section 1535 of Code 
of 1896 (Code of 1886, § 2701), pre- 
seribing and limiting the liability 
of the tenant to rent in arrear at the 
commencement of the suit, and that 
which may accrue during the continu- 
ance of his possession under his lease 
or license.” McClendon v. Equitable 
Bronte. Co.,, 122) sAlas (384, 3892555 


[b] In Lousiana.—‘‘The course to 
be pursued by a lessee of real estate, 
who is sued in the petitory action, is 
indicated in Art. 43 of the Code of 
Practice, and Art. 2674 of the Civil 
Code. Both these articles contemplate 
that the lessee, thus sued, shall cause 
his lessor to be made a party. The 
Article of the Civil Code says, that 
he shall call his lessor in warranty, 
or to. defend the suit, and shall there- 
upon be himself dismissed. The 
Article of the Code of Practice says, 
the lessee shall make known the 
name and place of residence of his 
lessor, who shall be made a party 
if he reside in the State, or is repre- 
sented therein; and the lessee shall, 
thereupon, be discharged from the 
suit.’ Young v. Chamberlin, 14 La. 
Ann. 687, 688. 

{c] After one has been made a 
party defendant as landlord upon de- 
fendant’s motion, there is no error 
in denying a motion at a subsequent 
term to make another person a party 
defendant as landlord. Dake v. Sewell, 
145 Ala. 581, 39 S 819. 

17. See stautory provisions; and 
ee v. Cobia, 175 Ala. 435, 57 S 


{a] In Georgia.—(1i) “If the true 
claimant is not made a party defend- 
ant when the suit is instituted, the 
plaintiff may cause a copy of the 
pending action to be served upon him; 
and when this is done, he will be 
bound by the judgment.” Bower v. 
Cohen, 126 Ga. 35, 36, 54 SE 918 (un- 
der Civ. Code § 5001). (2) This rule 
applies to suit in statutory form. 
Blalock v. Newhill, 78 Ga. 245, 1 SH 


383. 
Leath v. Cobia, 175 Ala. 435, 
57 S 972; McClendon vy. Equitable 
Mortg. Co., 122 Ala. 384, 25 S 30. See 
also Phelps v. Oaks, 117 U. S. 236, 6 
Sct 714, 29 L. ed. 888 (holding that 
a real controversy exists between 
plaintiff and the tenant for the pur- 
pose of federal jurisdiction). 
fa] Bulle applied.cUnder Ala- 
bama Code (1907) § 3840, which pro- 


becomes an additional party.1® 
stituted as defendant in place of the tenant with- 
out the consent of the plaintiff,t® except where such 
course is authorized by statute.?° 
comes or is brought in under such statutes, plaintiff 
may not dismiss as to him! without an entire dis- 
continuance of the action against the tenant also.?? 
When the landlord is admitted to defend, his right 


[§ 101 


He eannot be sub- 


Where the lessor 


proceedings extends to the final 


disposition of the case,?* and the tenant will not be 
allowed to interfere with any subsequent proceed- 


vides that, upon service of a land- 
lord with a copy of the summons and 
complaint against his tenant twenty 
days before the commencement of an 
action for ejectment, the action shall 
proceed against him as though he had 
come in and had himself made a party 
as provided in § 3844, which author- 
izes a landlord to be made a party on 
motion of the tenant or upon his own 
application, the landlord simply be- 
comes a party, but not the sole party 
to the suit, so that although a tenant 
suggested his landlord as a party, the 
tenant remained a party, and where 
the landlord, during the pendency of 
the suit, conveyed the premises to 
him, he could still defend under the 
title granted. Leath v. Cobia, 175 Ala. 
435, 57 S 972. 

19. Beardsley v. Torrey, 2 F. Cas. 
No. 1,190, 4 Wash. C. C. 286 (under 
Pennsylvania statute); Merritt v. 
Thompson, 13 Jill. 716; Jackson vi: 
Stiles, 1 Cow. (N. Y.) 134; Emlen v. 
Hoops, 3 Serg. & R. (Pa.) 130. But 
see Thompson v.: Ives, 11 Ala. 239 
(holding that the admission of the 
landlord to defend instead of the 
tenant was not reversible error). 

[a] Reason for rule.—‘‘The con- 
sequence of allowing a substitution 
of a different person from the one 
sued as defendant, against the plain- 
tiff’s consent, would often be to de- 
prive the plaintiff of the remedy 
which the statute gives him for the 
rents and profits.” Merritt v. Thomp- 
son, 13 Ill. 716, 722. 

20. State v. Orwig, 34 Iowa 112; 
Millauden v. Ranney, 18’ La Ann! 196; 
one v. Chamberlin, 14 La. Ann. 

fa] Necessity for answer by ten- 
ant.—Under the Oregon statute the 
landlord has no right to be substi- 
tuted as defendant in place of the 
tenant until the latter files his an- 
swer stating that he is in possession 
only as the tenant of another, nam- 
ing him and his place of residence. 
Fitch :v. Cornell, 9 F. Cas. No. 4,834, 
1 Sawy. 156. 

{b] In Iowa.—‘“It is provided by 
section 3571 that whenever it appears 
that the defendant is only a tenant, 
the landlord may be substituted; it 
does not require that he shall be. If 
he is substituted, or has been noti- 
fied of the action, he is bound by the 
judgment. Section 3589. But other- 
wise, if he is not § 3590.” State v. 
Orwig, 34 Iowa 112, 115. 

21. Bower v. Cohen, 126 Ga. 35, 
54 SE 918; Mann v. Doerr, 222 Mo. 1, 
121 SW 86; Hayden v. Stewart, 27 Mo. 
286; Baxter v. Carroll (N. J. Ch.) 41 
A 407. ; 

“There is a fixed gulf between the 
proposition that a landlord may 
come if he choose, and the other 
proposition that he may be brought 
in, willy nilly, if plaintiff choose. The 
Hayden case recognizes that gulf of 
difference. Its ruling that the land- 
lord may not be dismissed out of the 
case by plaintiff takes him out of 
the class of ordinary defendants 
joined on the initiative of plaintiff, to 
which the general doctrine applies 
that a plaintiff may enter a dismissal 
as to one or another.’ Mann v. Doerr, 
222 Mo. 1, 13, 121 SW 86. 

92, Baxter v, Carrol GN. J. Chor4s 


609, 82 AmD 765; Jones v. Seaton, 26 
US COS B S66: 


Yor later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 101-102] 


ings to the prejudice of the landlord.24 Where 
he is admitted by the court to defend he can make 
only such defenses as the tenant himself might 
make,?> but where he is let in to defend by con- 
sent, he is not restricted to the defenses of the 
Under some statutes, by. express pro- 
vision, the lessor may be joined with the tenant as 
a defendant in the first instance,?7 but such joinder 
Under other statutes 

A lessor may properly be 
joined as a defendant under statutes providing that 
any person may be made a defendant who has or 
claims an interest in the controversy adverse to 
authorize 


tenant.?® 


is not necessary.?® 
joinder is necessary.?9 


plaintiff.2° Some statutes 
against the lessor alone without 
tenant.*t 


24. Kellogg v. Forsyth, 24 How. 
(CU. S.) 186, 16 L. ed. 654 (holding 
that heirs of deceased tenant can- 
not authorize dismissal of writ of 
error prosecuted by landlord in their 
name); Dutton v. Warschauer, 21 Cal. 
609, 82 AmD 765 (holding that de- 
fendant cannot release errors after 
appeal by landlord). 

2 Thompson v. Ives, 11 Ala. 239; 
Doe v. McKinney, 5 Ala. 719; Crockett 


v. Lashbrook, 5 T. B. Mon. (Ky.) 530,_ 


17 AmD 98; Whissenhunt v. Jones, 80 
N. C. 348; Sinclair v. Worthy, 60 N. C. 
114, 84 AmD 357; Wiggins v. Red- 
dick, 33 N. C. 380; Tatham v. Jones, 
1 Phila. (Pa.) 214. 

26. Maddrey v. ORE, ae N. C. 383; 
Isler v. Foy, 66 N. C. 54 

27. See statutory + coke ions’ and: 

U. S.—Cleveland v. Cleveland, etc., 
iveaoos, la7amed.. Itt, tt CCA 746% 
(under Ohio statute). 

Ala.—McClendon Vv. Baquitable 
Mortg. Co., 122 Ala. 384, 25 A 30; Wis- 
dom v. Reeves, 110 Ala. 418, 18 S$ 13. 

Ark.—Davis v. Grobmyer, 132 Ark. 
11, 199 SW 917; Worley v. McMullen, 
187 SW 1061; Jackson v. Allen, 30 
Ark, 110. 

Cal.--Oakland Gas Light Co. v. 
Dameron, 67 Cal. 663, 8 P 395; Moore 
ne Moore, 4 Cal. Unrep. Cas. "190, 34 

90. 

Ga.—Roe v. Doe, 36 Ga. 611. 


~ Mich.—Powers v. Scholtens, 7%9 
Mich. 299, 44 NE 613. 
Adon J.—Baxter v. Carrol, (Ch.) 41 
40 
"7 Braat Ve church) 1'O0 Ne sy. 


57. “18 NE 357; Finnegan v. Carraher, 
47 N. Y. 493 [aft 61 Barb. 252]; Fos- 
gate v. Herkimer Mfg., etc., Co., 12 
N. Y. 580 [aff 12 Barb. 352]. 

N. C.—Markey v. Houston, 65 N. C. 
Ti rite 

Wis.—Illinois Steel Co, v. Kohnke, 
151 Wis. 410, 188 NW 995. 
In Missouri the rulings have 
(1) They may be joined. Hun- 
ter v. Wethington, 205 Mo. 284, 103 
SW 5438, 12 AnnCas 529. (2) They 
may not be joined. Mann v. Doerr, 
222 Mo. 1, 121 SW 86 [expl Hunter v. 
Wethington, supra]. (3) Perhaps 
they may be joined. Carter v. Carter, 
237 Mo. 624, 141 SW 873; Cox v. Jones, 


229 Mo. 538, 129 SW 495 [doubting 
Mann v. Doerr, supra]. (4) But 
the statute expressly says: “In ac- 


tions to recover real estate, the land- 
lord and tenant thereof may be 
joined as_ defendants.” Rev. St. 
(1899) § 543; Rev. St. (1909) § 1732. 
{b] Under the Oregon statute pro- 
viding that a defendant in actual 
possession may plead that he is in 
possession only as tenant of another, 
naming him and his place of resi- 
dence, and if the landlord does not 
apply to be made defendant, he shall 
be made defendant if plaintiff re- 
quires it, one of five cotenants hold- 
ing possession of the whole tract 
holds four fifths as tenant only, and 
the other cotenants may be joined as 


codefendants. McCown v. Hannah, 3 
Or. 302, 
28. U. S.—Cleveland v. Cleveland, 


etc., BR. Co., 147 Bed: 171, %7 CCA “467 
(Ohio statute). 


Under other statutes a lessor may not 
properly be sued alone,*®? but if sued alone, he may 
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such 


an action 
joinder of the 


tion.41 


Ark.—Davis v. Grabmyer, 132 Ark. 
11, 199 SW 917; Worley v. McMullen, 


125 Ark. 5o Ty 187 SW 1061; Jackson 
v. Allen, 30 Ark. 110. 
Mich.—Powers__ v. Scholtens, 79 


Mich, 299, 44 NW 613. 
Mo.—Hunter v. Wethington, 205 
Mo. 284,103 SW 548, 12 AnnCas 529. 
N. J.—Baxter v. Carrol (Ch.), 41 
Y. 


A Rode 

Y.—Bradt v. Church, 110 N. 
537. 18 NE 357; Bennett v. Leach, 25 
Hun 178; Beyers v. Grande, 58 Misc. 
398, 109 NYS 447. 

Wis.—lIllinois Steel Co. v. Kohnke, 
151 Wis. 410, 138 NW 995. 

29. Warner v. Peter, 166; 
Brush v. Cook, Brayt. (Vt.) 

fa] Under the Vermont statute it 
is provided that the action shall be 
brought as well against the landlord 
as against the tenant, but even under 
this statute the action will not anate 
for nonjoinder of the landlord in a 
case in which the tenancy is by parol 
and is unknown to plaintiff. Paris v. 
Barlett, 19 Vt. 689; Brush v. Cook, 
Brayt.. (vite) 89: \ 

30. Fosgate v. Herkimer Mfg., etc., 
Co., 12 N. Y. 580; More v. Deyoe, 22 
Hun (N. Y.) 208. See also infra § 102. 

31. Davis v. Grobmyer, 132 Ark. 
11, 199 SW 917; Worley v. McMullen, 
(Ark.) 187 SW 1061; Jackson v. Allen, 
30 Ark. 110. 

32. Wisdom v. Reeves, 110 Ala. 
418, 18 S 13; Hunter v. Wethington, 
205 Mo. 284, 1083 SW 543, 12 AnnCas 
529; Liewellyn v. Llewellyn, 201 Mo. 
303, 100 SW 40; Phillips v. Phillips, 
107 Mo. 360, 17 SW 974; Shaw v. 
Tracy, 95 Mo. 531, 8 SW 434; Charter 
Oak L. Ins. Co. v. Cummings, 90 Mo. 
267, 2 SAME 397; Callahan v. Davis, 90 
Mo. 78, 2 SW 316: Clason v. Baldwin, 
129° Ns Yi 183, 29 NE 226. But see 
Austin v. Crowell, 193 Mich. 296, 159 
NW 504- (where, upon the particular 
record, it was held that the action 
should not fail because *the tenants 
were not made parties). 

33. Clason vy. Baldwin, 129 N. Y. 
183, 29 NE 226; Finnegan v. Carraher, 
SINCE N49 3e 

34. Clason v. Baldwin, 129 N. Y. 
pee NE et Finnegan v. Carraher, 

35. Nap a v. Howland, 87 Cal. 84, 
Onn 32 4h  Choldine that if the land- 
lord admits that he is in possession 
when it is demanded of him, and re- 
fuses to surrender the premises, he 
may be sued alone without joining 
a tenant from month to month, to 
whom he has rented his property); 
Mann v. Doerr, 222 Mo. 1, 121 SW 86; 
Finnegan v. Carraher, 47 N. Y. ae 
Abeel v. Van Gelder, 36 N. Y. 513, 
Transcr, A. 99. 

36. Carter v. Carter, 237 Mo. 624, 
141 SW 873. 

37. Mann v. Doerr, 222 Mo. 1, iat 
SW 86; Abeel v. Van Gelder, 36 N. 
613, 2 Transcr. AY 99: 

[a] Tllustration.—Where a _ land- 
lord knowingly and purposely takes 
upon himself the burden of support- 
ing his tenant’s possession and states 
that he is the one to whom plaintiff 
may look for redress, he thereby 
adopts the defense and cannot be per- 
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waive the defect of the nonjoinder of the tenant,?° 
and failure to make proper and timely objection is 
such a waiver.** 
may estop himself to deny that he was in possession 
at the commencement of the action and therefore 
was properly made 
landlord and tenant may be waived,*® and 
waived where the lessor appears and defends his 
tenant’s possession without objection.** 

[§ 102] e. Persons Adversely Interested. Under 
codes and practice acts any person haying an in- 
terest adverse to plaintiff, or claiming title 
right of possession may be made a defendant.%* 
Privity with the occupant is not essential.*® 
while such a person is a proper party, he is not a 
necessary party *° unless he is in actual occupa- 
The only effect of not joining as defendants 


So by words and conduct a lessor 


of 
is 


defendant.*®> Misjoinder 


or 


But — 


mitted to insist that he is an im- 
proper party to the action. His act 
in defending the possession makes 
him a joint tort-feasor. Abeel v. 
Van Gelder, 36 N. Y. 513, 2 Transcr. 
INST TENE SYED 
38. See stautory provisions; and: 
Ark.—Westmoreland v. Plant, 89 
Ark, 147, 116 SW 188. 
126 Ga. 35, 


Ga.—Bower v. Cohen, 
54 SE 918. 

Ind. T.—Hargrove v. Nation, 4 Ind. 
T. 129, 69 SW 823: 

N. J.—Baxter v. Carrol, (Ch.) 41 
A 407. 

N. Y.—Bradt v. Church, 110 N. Y. 
537, 18 NE 357; Van Buren v. Cock- 
burn, 14 Barb. 118; Waldorph v. Bor- 
tle, 4 HowPr 358. 

N. C.—Ten Broeck v. Orchard, 74 
ING Onee O95 

Okl.—Mullen v. Carter, 173 P 512. 

Va.—Matoaka Coal Corp. v. Clinch 
NEALE Min. Corp. 121 Va. 522, 93 SH 

{a] Occupant of Indian lands.— 
One who is jointly in possession of 
lands of an Indian nation with claim- 
ants to citizenship in that nation may 
properly be joined as a defendant, al- . 
though not a claimant to citizenship 
himself. Hargrove v. Cherokee Na- 
tion, 4 Ind. 'T 129, 69 Sw 823. 

[b] Receivers who have been put 
in possession of a railroad pending 
suit are proper, if not necessary, par- 
ties to an action of ejectment against 
the railroad company, and may be 
brought in. San Antonio, ete.; R. Co. 
v. Ruby, 80 Tex. 172, 15 Sw 1040. 

Landlords see supra § 101. 

39. South Park Comrs. v. Gavin, 
139 Ill. 280, 28 NE 826. 

40. Bradt v. Church?) 1100 Nee weye 
537, 18 NE 357 [aff 39 Hun 262]; Van 
Buren v. Cockburn, 14 Barb. (N. RYen) 
118; Beyers v. Grande, 58 Misc. 398, 
109 NYS 447; Mullen v. Carter, (Ok1.) 
ISIS ai by 

[a] A third person whose title de- 
fendant sets up as a defense is not 
a necessary party. Rauer v. Thomas, 
60 Kan. 71, 55 P 285; Vega v. Cayere, 
5 Porto Rico Fed. 48 Mis 

{[b] Common grantor.—_(1) In an 
action by a purchaser claiming under 
a deed executed after the grantor 
had attained his majority, against a 
grantee under a deed executed prior 
to the grantor’s majority, the grantor 
is not a necessary party to the suit. 
Moore v. Baker, 92 Ky. 518,18 SW 363, 
Ts ry L724: (Q) Where a subsequent 
purchaser sues a prior purchaser 
claiming that the vendor had re- 
scinded the.prior contract of sale 
for default in payment of purchase 
money, the vendor is a proper party, 
and should be joined so that a final 
determination of the rights of al 
parties may be had. Waggoner v. 
Tinney, 102 Tex. 254, 115 SW 1155, 

{c] Administrator with power to 
sell land.—An administrator of de- 
fendant in ejectment does, not acquire 
such an interest by virtue of a gen- 
eral power in the will to sell real 
estate as to make him a necessary 
party on a revival of the suit. Estes 
v. Nell, 140 Mo. 639, 41 SW 940. 

41. See Supra § 98, 
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persons other than those in occupation or possession 
of the premises is to leave the questions raised 
in the action open to controversy as to any others 
who may subsequently assert title or adverse 
rights.42, An equitable defense, pleaded merely as 
such, may defeat recovery, although all parties 
necessary for affirmative relief are not before the 
court.*? But where defendant seeks affirmative 
equitable relief all persons interested therein must 
be parties to the suit.*4 

[§ 103] f. Persons without Interest. Persons 
who have no interest in the litigation are not 
enecessary parties defendant,#® and persons not in 
possession who neither have, nor claim, any title 
or interest in the land or its possession adversely 
to the plaintiff are not even proper parties.*® 

[§ 104] g. Servants and Employees. The mod- 
ern doctrine is that ejectment cannot be maintained 
against persons in possession of land merely as 
‘servants or employees of the party claiming title 
adversely, for the reason that their possession is 
that of the employer.t7 But in some of the earlier 
cases the rule that ejectment must be brought 
against the person in actual possession,*® was con- 


EJECTMENT 


[§§ 102-105 


possesion of land merely as servants or employees 
of the adverse claimant.49 Where the employer is 
for any reason not amenable to the action, the rule 
is not applicable, and the employee or servant be- 
comes ex necessitate the proper party defendant.®° 
Where one who is sued in ejectment assents to the 
character of tenant in possession and appears and 
pleads, this is sufficient to authorize a finding that 
he was a tenant in possession, notwithstanding there — 
is some evidence that he was in possession only 
as a servant and managed the business of the real 
owner.>t Children of the principal defendant, an 
aged and infirm woman, who live upon the premises 
and work the land and take care of her may be 
joined as defendants.°? 

[§ 105] 4. Interveners. The right of the land- 
lord to come in and defend an action of ejectment 
against his tenant has been already discussed.°4 
But the technical relation of landlord and tenant 
need not exist,°* and while persons without interest 
are not entitled to become parties defendant,®* per- 
sons interested otherwise than as lessors of the 
tenant in possession may, upon petition or motion,°® 
be allowed to become parties defendant, and to de- 


sidered sufficiently broad to include persons in 


42. Whipple v. Louisville School 
Bd., 138 Ky. Op. 785; Heath v. Beck- 
ham, 2 Ky. Op. 196; Bradt v. Church, 
110 N. Y. 537, 18 NE 357 [aff 39 Hun 
262]; Beyers v. Grande, 58 Misc. 
398,109 NYS 447. 

43. Seiberling v. Tipton, 113 Mo. 
373, 21 SW 4. 

. 44 Lestrande v. Barth, 19 Cal. 
660; Grace v. Means, 129 Ga. 638, 59 
SE 811 [dist McCandless v. Inland 
Acid Co., 115 Ga. 968, 42 SH 449]; 
Hamilton v. Williford, 90 Ga. 210, 15 
SE 753; Grizzle v. Gaddis, 75 Ga. 
350; Ten.Broeck v. Orchard, 74 N. C. 


409. 
45. Clinchfield Coal Corp. v. Stein- 
man, 223 Fed. 743; Home Real Est. 


Co. v. Los Angeles Pac. Co., 163 Cal. 
710, 126 P 972; State Sav., etc., Co. 
v. Matz, 26 Colo. A. 511, 143 P 1039. 

[a] TIllustrations.—(1) Where the 
entire tract claimed and sued for by 
plaintiff in no way conflicted with an 
eighty-foot street claimed by defend- 
ant to exist, and where such street, 
if it existed, would in no way con- 
flict with the tract, the controversy 
was wholly between plaintiff and 
defendant and the city was not a 
necessary party. State Sav., etc., 
Co. v. Matz, 26 Colo. A. 511, 143 P 
1039. (2) In ejectment by the owners 
of the fee of an abandoned railroad 
right of way, the owners of a lumber- 
yard on the line, and others who may 
derive benefit from the operation of 
the road, but who have no interest in 
the land or right to its possession, 
are not necessary parties. Home Real 
Bst. Co. v. Los Angeles Pac. Co., 163 
Cal. 710,126 P 972. 

[b] Where plaintiff insisted that 
an instrument was a deed and de- 
fendant contended that it should be 
construed as a will, and the court 
sustained the contention of plaintiff, 
it was not error to refuse a continu- 
ance of the case for the purpose of 
making the heirs at law of the gran- 
tor and grantee parties, so that the 
instrument might be reformed. Isler 
v. Griffin, 134 Ga. 192, 67 SE 854. 

46. Long v. Louisville, etc., R. Co., 
89 Ky. 544, 13 SW 3, 14 SW 78, 11 
Kyl 955; Sisson v. Cummings, 106 
N. Y. 56, 12 NE 345, 19 AbbNCas. 182, 
27 NYWklyDig 50 [rev 35 Hun 22]. 

[a] One who “has some pretended 
claim to said land” is not properly 
joined, there being no further allega- 
tion as to the right or interest of 


such person. Liggett v. Lozier, 133 


Ind. 451, 32 NE 712. 
47. Cal.—Polack v. Mansfield, 44 


Cal. 36, 13 AmR 51; Hawkins v. Rei- 
chert, 28 Cal. 534. 


T1l.—Chiniquay v. Catholic Bishop, 
41 Tl], 148. 

Mo.—Phillips v. Phillips, 107 Mo. 
360, 17 SW 974. 

Or.—Thornton v. Hallam, 64 Or. 
233, 129 P i046; Lattie-Morrison v. 
Holladay, 27 Or. 1/75,, 393711100, , 

Tenn.—De Garmo v. Prater, 125 
Tenn. 497, 146 SW 144, 146 AnnCas 
1913C 346 [cit Cyc]. 

See also Davis v. Williams, 130 
Ala. 530, 30 S 488, 89 AmSR 565, 
54 LRA 749; Danihee v. Hyatt, 
161 N. Yo 493, (45. NE. (9393. Ker- 
rains v. Peo., 60 N. Y. 221, 19 AmR 
158; Haywood v. Miller, 3 Hill (N. Y.) 
90; Bowman v. Bradley, 151 Pa. 351, 
24 A 1062, 17 LRA 213; Mead v. Owen, 
SOMaVita ee (ase Ot AL 2 Ze to ANNO AS 
231; Hughes v. Chatham Paris Over- 
seers, 5 M. & G. 54, 44 HCL 39, 134 
Reprint 479; Rex v. Stock, 2 Taunt. 
339, 127 Reprint 1109 (in all of which 
cases reference is made to this rule). 

[a] Church property.—(1) 
minister who preaches in a church 
owned by a religious corporation is 
not a proper party defendant in eject- 
ment for the land on which such 
church stands. Chiniqua v. Catholic 
Bishop, 41 Ill 148. (2) The 
religious corporation, and not the 
trustees or other officers of the 
church, is the proper defendant. 
Lucas v. Johnson, 8 Barb. (N. Y.) 244. 
See also Martin v. Davis, Str. 914, 
93 Reprint 938 (holding that a par- 
son has not sufficient title to be ad- 
mitt-d as a defendant). 

48. See supra §§ 59, 98. 

49. Shaver v. McGraw, 12 Wend. 
(N. Y.) 558; Doe v. Stradling, 2 Stark. 
187, 3 ECL 370. 

fa] Reason and scope of former 
rule.—‘“‘Where the premises are 
actually occupied and possessed, even 


| by a servant, claiming no beneficial 


interest in them, but laboring merely 
for his employer, the action must be 
brought against the servant, because 
he is the actual occupant; but if he 
is merely sent to work upon the 
premises, they not being occupied, it 
is the master, and not the servant, 
that exercises acts of ownership over 
them, and against whom the action 
must be brought.” Shaver v. Mc- 
Graw, 12 Wend. (N. Y.) 558, 560. 

50. Polack v. Mansfield, 44 Cal. 36, 
39, 13 AmR 151 (where the court 
said: “But the rule which thus ex- 
empts the mere servant or employe 
of another from an action, presup- 
poses that the employer may be sued, 
and that the wrongs of which the 
plaintiff complains may be redressed 
by resort to an action against the em- 


fend the action.®? 


The court has always exercised 


ployer, as being the real party com- 
mitting the ouster. In a case, there- 
fore, where the employer is for any 
reason not amenable to an action, the 
rule referred to has no application, 
and the employer or servant becomes, 
ex necessitate, the proper party de- 
fendant, since he is the only party 
who can be subjected to suit at all’). 

51. Doe v. Stanton, 2 B. & Ald. 
371, 106 Reprint 402, 1 Chit. 118, 18 
ECL 76. 

52. Church v. Shultes, 4 App. Div. 
378, 38 NYS 842. 

53. See supra § 101. 

54. Falkner v. Jones, 12 Ala. 165. 
See also supra § 101 text and note 14. 

55. Clinchfield Coal Corp. v. Stein- 
man, 223 Fed. 743; Wainwright v. 
Massenburg, 129 N. C. 46, 39 SE 725; 
Linderman v. Berg, 12 Pa. 301. 

[a] Coparceners with the tenant 
have no _ interest in the action. 
against him and are not entitled to 
intervene. Minke v. McNamee, 30 Md. 
394, 96 AmD 577. ' 

{b] Claimant of land not in con- 
troversy.—A third person may not 
intervene to get the court to quiet his 
title, as against plaintiff, to another 
tract of land not in dispute between 
plaintiff and defendant. Rosecrans 
v. Ellsworth, 52 Cal. 509. : 

[ce] A vendor of defendant, with- 
out a reversionary interest is not en- 
titled to intervene. Linderman v. 
Berey 12. Pa. 30a 

{dJ] Under the Kansas _ statute 
permitting any person having an in- 
terest in the property to be made a 
party defendant in ejectment, it is 
incumbent upon one applying to be 
made a party to plead facts showing 
that he has a direct and immediate 
interest in the property which will 
be affected by the judgment. Howe v. 
Meriwether, 172 Fed. 868, 97 CCA 288 
{under Gen. St. (1905) § 4909]. 

56. Bell v. Caldwell, 107 Pa. 46. 
_{a] An affidavit to sustain a mo- 
tion to let in third parties need not be 
accompanied by an_exhibit of their 
ie Stribling v. Prettyman, 57 Ill. 

{b] If affidavit is not by person 
seeking to be admitted, or by his 
agent or attorney, such fact is suffi- 
cient for overruling motion to admit 
based thereon. Sherry v. Denn, 8 
Blackf. (Ind.) 542. 

57. See infra this note. 

fa] Persons allowed to defend.— 
(1) Purchaser at sheriff’s sale of de- 
fendant’s interest. McFadden v. Wal- 
lace, 38 Cal. 51; Keathly v. Branch, 
84 N. C. 202; Murray v. Galbraith, 2 
Binn. (Pa.) 59. (2) A lessee of such 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a large discretion in aamitting parties to defend.®® 
But under some statutes the right to intervene in 
proper cases is absolute, and its denial is reversibie 
One seeking to be let in as defendant must 
show a privity of interest between himself and the 
occupant, and that his title is connected to, and 
consistent with, the possession of the latter.® 
Strangers to the title in suit have no right to come 
in and be made coparties with the original de- 
One asserting a paramount title to both 
plaintiff and defendant cannot intervene.® 
right of the applicant to be admitted should be 
determined before proceeding to trial.®* 
new parties are necessary for the determination of 
the issues raised by a cross complaint they may be 


error.®? 


fendant.® 


purchaser. Bell v. Caldwell, 107 Pa. 
46. (3) A grantor who is liable on his 
warranty. Browning v. Christian, 30 
Mo. 358. (4) A mortgagee. Sand v. 
Church, 32 App. Div. 139, 52 NYS 854; 
Jackson v. Stiles, 11 Johns. (N. Y.) 
407; Security Bldg., etce., Assoc. v. 
Ambrose, 6 Pa. Dist. 497; Den v. Fen, 
6 N. B. 585 (provided he does not seek 
to set up a defense different from 
what the tenant in possession can 
do). (5) One in possesion for several 
years aS a purchaser. Water v. Har- 
rison, 4 Bibb (Ky.) 87. (6) Heirs; in 
an action against the widow in pos- 
session until her dower is allotted. 
Porter v. Robinson, 3 A. K. Marsh. 
(Ky.) 253, 13 AmD 153. (7) A third 
person claiming to be joint owner 
with defendant. Lytle v. Burgin, 82 
N. C. 301. (8) A wife, who asserts 
that the money was furnished by her 
for the purchase of the land, the hus- 
band taking title in his .own name. 
Taylor v. Apple, 90 N. C. 343. . (9) 
Tenants, before judgment against the 
casual ejector. Bowie v. Roe, 1 Oh. 
Dec. (Reprint) 167, 3 WestLJ 81. (10) 
A survivor of several tenants in com- 
mon in an action against his gran- 
tee by the original grantee in a deed 
by all the tenants in common with 
a reservation of a life estate. Ken- 
nedy v. Johnson, 69 N. C. 249. (11) 
A wife in an action by the purchaser 
at an execution sale to dispossess a 
husband of his wife’s land. Cecil v. 
Smith, 81 N. C. 285. 

{b] The person from whom defen- 
dant claims may, by statute, be per- 
mitted to intervene as a codefendant. 
Vortey v. McMullen, (Ark.) 187 SW 


1 

{c] A purchaser pendente lite (1) 
has been held entitled to intervene. 
Newman v. Tanner, 79 W. Va. 134, 90 
SE 603 (holding, in absence of any 
statute, that refusal to wnermit in- 
tervention was reversible error). (2) 
But other cases hold the contrary. 
Loos v. Caldwell, 2 Miles (Pa.) 390. 
See also Merrill v. Martin, 3 Ind. T. 
57], 64 SW 539 (holding that where, 
in ejectment after judgment by de- 
fault against defendant, an inter- 
vener is permitted to file an answer, 
and it appears thereby that his title 
was derived from defendant since 
the action was commenced, such an- 
swer should be stricken out). 

[ad] One who has permitted his 
agent to defend for him cannot in- 
tervene after the latter has been ad- 
mitted and confessed judgment. 
Bonta v. Clay, 5 Litt. (Ky.) 129. 

[e] In ejectment by an executor, 
an intervener alleging possession 
under mortgage need not plead com- 
pliance with statutory requirements 
as to presenting claims against es- 
tate, he not suing the executor’s es- 
tate upon the mortgage notes, al- 
though asking for alternative relief 
that they be paid as a,condition of 
his surrender of possession, Cameron 
v. Ah Quong, 175 Cal. 377, 165 P 961. 

58. Buford v. Gaines, 6 J. J. Marsh. 
(Ky.) 34; Stafford v. Wheeler, 93 Pa. 
462; Fair-Claim v. Sham-Title, 3 Burr. 
1290, 97 Reprint 8387. 


59. Bell v. Caldwell, 107 Pa. 46. 
: 60. Ark.—Files v. Watt, 28 Ark. 
151. . 


Cal.—Porter v. Garissino, 51 Cal. 
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admitted.®* 
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Where 


consent rule.®§ 
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[§ 106] D. Process and Notice—1. In General.® 
At common law, and except where otherwise pro- 
vided by statute,°* no writ or process is actually 
issued or served because the action is nominally 
against the casual ejector, who is a wholly ficti- 
tious person.®” The action is begun by serving upon 
the tenant in possession a declaration in ejectment 
to which is annexed a notice, purporting to be from 
defendant, informing the tenant of the action, and 
advising him to apply to be made defendant, as 
being only a casual ejector, he purposed suffering a 
default; upon application, the tenant is substituted 
as defendant, upon the terms of entering into the 
Even the statutory action is some- 


559; Reay v. Butler, 2 Cal. Ere 52 r25. 


Cas. 501, 7 P 669; Cameron v. 
Quong, 8 Cal. A. 310, 96 P 1025. 
Fla.—State v. Call, 39 Fla. 165, 22 


S 266. 
Ind.—Sherry v. Denn, 8 Blackf. 
Ind. T.—Donohoo vy. Howard, 4 Ind. 
TT. 433, 62.S'W_927. 


Ky.—Troublesome v. Estill, 1 Bibb 
race Buford v. Gaines, 6 J. J. Marsh. 


Md.—Minke v. McNamee, 30 Md. 
294, 96 AmD 577. 

N. J.—Layton v. Shupe, 13 N. J. L. 
oon Dickinson v. Lanning, 11 N. J. L. 


N. Y.—Campbell v. Rockwell, 62 
App. Div. 266,70 NYS 1101 [app dism 
168 N. Y. 632 mem, 61-NE 1128 mem]; 
Jackson vy. Flint, 2 Cow. 594; Jackson 
v. McEvoy, 1 Cai. 151. 

N. C.—Ashville Div. No. 15 S. of 
Tiiv. -Aston;, (927.N. Co 588. 

Pa.—Bell v. Caldwell, 107 Pa. 46, 
48; McClay v. Benedict, 1 Rawle. 424; 
Security Bldg., ete., Assoc. v. Am- 
brose, 6 Pa. Dist. 497; Cope v. Brotz- 
man, 1 C. Pl. 19; Pennsylvania Canal 
oe v. Central Iron Works, 7 Phila. 

“The rights of the original parties 
to the record must be regarded and 
when the party desiring to defend ex- 
hibits a title inconsistent with. the 
possession of the tenant he cannot 
be joined in the action, and if so 
joined, when the inconsistency of his 
title appears it, may be refused, and 
his name stricken from the record.” 
Bell v. Caldwell, supra. 

[a] Preliminary proof.—Where a 
person intervenes after issues raised 
by the answer of defendant and by 
stipulation such answer is considered 
as the answer of the former, he 
must by evidence connect himself 
with the title of original defendant 
before he can introduce evidence as 
to the issues. Baldwin v. Bornheimer, 
48 Cal. 433. 

[b] Waiver of objections.—Where 
facts sufficient to entitle a third per- 
son to intervene are not stated in 
his petition and without making the 
objection plaintiff and such third per- 
son stipulate that the claim of the 
intervener shall be determined upon 
the legal effect of facts. agreed up- 
on, the objection cannot be afterward 
raised by plaintiff that the case is not 
one in which an intervention can be 
had or that the pleadings are insuffi- 
cient for such purpose. Donner v. 
Palmer, 51 Cal. 629. 

[c] An intervener is presumed to 
adopt the plea and to defend the title 
of his codefendant, where he offers no 
new plea nor evidence of title in 
LEE SES Gorham v. Brenon, 13 N. C. 


74. 

[d] The record should show con- 
sent rule entered by order of court. 
Battaile v. Hall, 24 Miss. 246. 


61. Buford v. Gaines, 6 J. J. Marsh. 
(Ky.) 34; London v. Clouse, 1 Pa. 
Cas. 178, 1 A 600 

62. Porter v. Garrissino, 51 Cal. 
559; Colgrove v. Koonce, 76 N. C. 
pe Boyer v. Smith, 5 Watts (Pa.) 
ae Keathly v. Branch, 84 N. C. 
202 


64. Bureka v. Gates, 120 Cal. 54, 


5. Process generally see Process 

Cye 412]] 

See statutory provisions. 

67. Ware v. Swann, 79 Ala. 330, 
335; Cruise v. Riddle, 21 Ala. 7913 
Cravins v. Armour, 6 Yerg. (Tenn.) 
467; and cases infra notes 68-71. 

“In actions of ejectment according 
to the common-law form, there is 
strictly speaking no summons, but 
only the declaration, with a notice 
annexed to it and signed by the casual 
ejector, which is served on the de- 
fendant, notifying him to appear and 
defend as the real party in interest. 
Under our practice, they are filed with 
the clerk of the court in which it is 
proposed to bring the action, and he 
places them in the hands of the 
sheriff, to be served by him as other 
process. This is precisely the prac- 
tice pursued in other forms of ac- 
tions commenced by summons and 
complaint, including real actions in 


6 
[32 
66. 


the nature of ejectment.” Ware v. 
Swann, supra. 
[a] Before the fictions were estah- 


lished, and when the casual ejector 
was an actual person, the writ was 
directed to, and served upon him. 
Martin Civ. Proc. Com. Law p 362. 

. U. S—West v. Talman, 29 F, 
Cas. No. 17,426, 4 Wash. C. C. 200 
(holding that service upon the land- 
lord instead of upon the tenant was 
a fatal defect). 

Ala.—Tennessee Coal, ete., R. Co: 
v. Wise, 159 Ala. 632, 49 S 258; Cruise 
v. Riddle, 21 Ala. 791. 

Miss.—Tate v. Doe, 24 Miss. 465. 

N. J.—Den v. Fen, 10 N. J. L. 237. 
aut: Y.—Knapp v. Pults, 3 HowPr 

See also supra § 8. 

“The attorneys framed a declara- 
tion as if preceded by an original 
writ, and introduced the name of 
John Doe as lessee and plaintiff, and 
the name of Richard Roe as de- 
fendant and casual ejector, alleging 
a fictitious ouster by him. After 
notice to the terre tenant or occu- 
pant, which consisted of delivery to 
him of the declaration with a warn- 
ing to defend or be ousted, as the 
result of a judgment of default, he 
was permitted to defend the action 
upon entering into the consent rule 
mentioned, and upon receiving with- 
out writ or process a new declaration, 
with his own name substituted as de- 
fendant in the place of Richard Roe, 
the fictitious ejector and former de- 


fendant.” Martin Civ. Proc. Com. 
Law p 364. 
[a] Failure or refusal to enter 


into consent rule.—(1) A person who 
is served with notice as a tenant in 
possession may enter into the consent 
rule or not at his pleasure; if he does 
not, as to him judgment will be en- 
tered as against the casual ejector. 
Hancock v. Fen, 24 N. J. L. 544. (2) 
Where defendant appears and offers 
to plead not guilty but refuses to 
enter into the consent rule as pre- 
scribed by a rule of practice, the 
court may disregard his plea and 
render judgment against the casual 
ejector (Sledge v. Doe, 51 Ala. 886) 
(3) but cannot strike the plea from 
the files and render judgment by 


1102 [19 C. J.] 


times required to be commenced by service of a 
declaration and notice,®°® and the issuance and 
service of a summons as in ordinary eases is un- 
The notice in ejectment partakes of 
the nature of process and must answer the end of 
it, and conform to the essential requirements of 
In most jurisdictions, process substan- 
tially as in other cases,’? must be duly served upon 
defendants,’* and under some statutes a declaration 
of complaint must also be served.7* 
not served with process or notice, as the case may 
be, are not bound by the judgment and cannot be 
turned out of possession thereunder; it is void as 
to them,”° and may be vacated on motion™® and 
But a judgment 
is good as to those served, 


authorized.?° 


process.‘ 


such tenants let in to defend.77 
against ‘‘defendants’’ 


default against defendant (Sledge v. 
Doe, 51 Ala. 386). 

69. Holmes y. Grabeel, 81 Fed. 145 
Cunder Virginia statute); O’Donnell 
v. Howes, 27 Ill. 510. 

70. O’Donnell v. Howes, 27 Ill. 510. 
But see Tate v. Doe, 24 Miss. 465 
(where, in addition to notice, an ordi- 
nary summons was also issued). 


71. U. S.—tLytle v. Fenn, 15 F. 
Cas. No. 8,651, 3 McLean 411. 
Ala.—Tennessee Coal, ete., iR.Co, 


v. Wise, 159 Ala. 632, 634, 49 S 253; 

Ware v. Swann, 79 Ala. 330. 
i<y,-—Oraies Vv... Clarke, 3,0 An Kk 
L. 237, 


Marsh. 252. 

N. J.—Den v. Fen, 10 N. J. 

N. Y.—Roth v. Way, 2 Hill 385. 

“The service of the declaration, 
with the notice, is the initial process 
of the case, and serves the purpose 
of a summons and complaint against 
the person in possession of the land.” 
Tennessee Coal, etc., R. Co. v. Wise, 
supra. 

fal Notice in ejectment cannot be 
aided by any statement of the per- 
son serving the declaration, or by de- 
fendants appearing and excepting, 
unless they also enter into the com- 
mon rule. Craig v. Clarke, 3 A. K 
Marsh. (Ky.) 252. 

[b] Naming tenants.—The notice 
must name the tenants who are to 
be affected by it, because proper 
parties to process of any kind are 


essential to its validity. Lytle v. 
Henn, 15 KH. ‘Cas: No. (85651). 3\ 1 Mc- 
Lean 411 (holding that, where the 


tenants are not named in the notice, 
judgment against the casual ejector 
is not authorized); Craig v. Clarke, 
3 A. K. Marsh. (Ky.) 252 (holding 
that a notice failing to name the 
tenants cannot be aided by proof that 
at the time of service on the tenants 
the person making service informed 
them that the notice was intended for 
them, and that.the object was to turn 
them out of possession). 

[ce] Naming court.—The notice 
should state with the certainty of an 
original writ to what court the ten- 
ants are to appear. Lytle v. Fenn, 15 
F. Cas. No. 8,651, 3 McLean 411. 

{d] Signature.—‘‘The notice 
should regularly be subscribed with 
the name of the casual ejector,’ and, 
although formerly proceedings were 
set aside ‘for an irregular signature,’ 
yet it was later recognized as suffi- 
ecient if it was ‘subscribed with the 
name of the lessor of the plaintiff, 
or of any other person.’” Tennessee 


Goal, ete:, . Co. v. Wise, 159 Ala. 
632, 635, 49 S 253 
fe] A declaration and notice is 


not process within the meaning of a 
statute as to the issuance and return 
of process, although it is in the na- 
ture of process, being the substitute 
for bringing defendant into court. 
Knapp v. Pults, 3 HowPr (N. Y.) 53 
(construing Judiciary Act § 57); 
Borst v. Griffin, 5 Wend. (N. Y.) 84. 

{fl The declaration and notice 
shouid be noticed on the record at 


the term it is returnable. Stair v. 
Pickett. 3 A. K. Marsh. (Ky.) 551; 
Fry v. Smith, 2 Dana (Ky.) 38. 


72. See generally Process [32 Cyc 


EJECTMENT 


been served.78 


Defendants 


412], 

73. See statutory provisions; and 
Dunn v. Dyson, 22 Ga. 572; Stell- 
macher v. Kloepping, 36 N. J. L. 176; 
Kolb v. Steckel, 18 Pa. Dist. 99; 
Erskine v. Adams, 9 Pa. Dist. 444, 24 
Baw Co. 3825 Collins v. Legg, 1 Lea 
(Tenn.) 129. 

{a] In Pennsylvania (1) plaintiff 
must file with his precipe an afli- 
davit ‘setting forth who are claim- 
ants, and all such persons must be 
made parties to the writ, and be 
served by the sheriff in the manner 
described. Kolb v. Steckel, 18 Pa. 
Dist. 99; Hunter v. Bonbright, Lime 
Dist. 188. (2) Failure to file such 
affidavit is fatal to the action. Mullen 
v. Mullen, 17 Pa. Dist. 1097. (3) By 
leave of court, such affidavit may be 
filed nunc pro tune. Wharen v. 
Cunius® 20" Pan Dist 1216s Kolbe w. 
Steckel, supra; Mullen v. Mullen, 
supra; Colture v. Bertholf, 15 Pa. 
Dist. 422; King v. Grannis, 27 Pa. 
Co. 654. (4) But terms may be im- 
posed. Mullen v. Mullen, supra. (5) 
The affidavit must be made by plain- 
tiff; an affidavit made by counsel 
without giving any reason why it 
was not made by plaintiff is insuffi- 
cient. Colture v. Bertholf, supra. (6) 
Real owners, whether actively as- 
serting claims or not, are claimants, 
within the statute, and must be 
named in the affidavit, and made 
parties to the writ. Kolb v. Steckel, 
LSPA istee OF 

74 Cravins v. Armour, 6 Yerg. 
(Tenn.) 467; Collins v. Legg, 1 Lea 
(Tenn.) 120. 

{a] The copy served need not 
contain a filemark, nor have indorsed 
on it the date of service. Hunt v. 
O’Neill, 44 N. J. L. 564 (under statute 
not so requiring). 

U. S.—West v. Talman, on FE. 
Cas. No. 17,426, 4 Wash. C. C. 200. 

Tl.—Pardon v. Dwire, 23 Ill. 572. 

Ky.—Pleak v. Chambers, 5 Dana 
60; Breeding v. Taylor, 6 B. Mon. 62. 
Aa C.—Bledsoe v. Wilson, 13 N. C. 
pare —Young v. 3 Watts 

Ont.—Burnham v. Jones, 32 U. C. 
QB: 83: 

fal “Where there are several 
tenants in possession, part of whom 
are served and part not served with 
notice, the rule is, that the judgment 
by default may be taken against the 
casual ejector for those served, but 
not against the others, unless it ap- 
pear by affidavit that the parties are 
joint tenants, in which case service 
on part will authorize a judgment by 
default against the casual ejector for 
all.” Tate v. Doe, 24 Miss. 465, 466. 

76. Spurrier v. Yieldhall, 2 Harr. 
& M. (Md.) 173; Bledsoe v. Wilson, 
13 N. C. 314; Collins v. Legg, 1 Lea. 
(Tenn.) 120; Cravins v. Armour, 6 
Yerg. (Tenn.) 467. See also infra 


§ 107 

77. Svurrier v. YVieldhall, 2 Harr. 
& M. (Md.) 173. But see Klinefelter 
v. Carey, 3 Gill. & J. (Md.) 349 (where 
it is said that only recent judgments 
will be vacated to let a tenant in to 
defend; in other cases the tenant will 


Algeo, 


14 BF. Cas. No. 2,360, 3 Wash. C. 


[§§ 106-107 


although suine of the defendants named have not 
A defendant who is himself duly 
served may not object that service was not made on 
the tenant in possession.”? 
declaration not amounting to the commencement of 
a new action do not require new service.®° 
where the precipe and writ describe the land erron- 
eously and defendants file a disclaimer, they are 
entitled to notice of application to amend the record 
for the purpose of correcting the description.** 
[§ 107] 2. Mode and Sufficiency of Service. 
Any statutory regulations as to the mode of making 
service and return must be observed in order to 
confer jurisdiction.®2 
be personal on the tenant, and on the land,*? but 
there are exceptions to this rule.8* 


Amendments to the 


But 


At common law service must 


However, a 


be put to a new action in ejectment). 
78. Pardon v. Dwire, 23 Ill. 572. 
79. Cooper v. Hughes, 39) Need else 


45. 
80. Holmes v. Grabeel, 81 Fed. 145. 
81. Duff v. Patterson, 173 Pa. 153, 
33 A 1026. 


82. O’Donnell v. Howes, 27 es 43 
Burnham y. Jones, 32 U. C. Q. gs 
(service in ejectment for vacant Taine 
held insufficient). 

{a] The special summons pre- 
scribed for an action of unlawful de- 
tainer is insufficient to confer juris- 
diction in an action of ejectment. 
Reus v. Spencer, 86 Wash, 133, 149 

{[b] Computation of days of serv- 
ice.—Where service for a fixed num- 
ber of days is required by the stat- 
ute, it is customary to include either 
the day of the service or the day 
of the appearance in the’ required 
number. But where a number of en- 
tire days are required, neither the 
day of the service nor the day of the 
appearance is counted. Den v. Fen, 
SuNewds Ts 

{e] Insufficient service.—(1) Un- 
der a_ statute requiring that in 
actions of ejectment, where the 
premises are actually occupied, the 
declaration shall be served by de- 
livering a copy thereof to defendant 
who shall be in the occupancy of the 
premises, or if he is absent, by leav-~ 
ing the same with some white person 
of the family, of the age of ten 
years or upward, “at the dwelling- 
house of such defendant,” a leaving 
of the declaration with such white 
person of the family when he is at a 
distance of one hundred and twenty- 
five feet from the house, and in a 


corner of a yard of the house, is not 
a compliance with the statute. Kibbe 
v. Benson, 17 Wall (U. S.) 624, 21 


L. ed. 741. (2) Under such a statute 
a return of service which states that 
a copy of the declaration and notice 
was left with the wife of defendant, 
and that she was a white person over 
the age of 10, but not stating that it 
was left at his dwelling house, is 
insufficient to warrant a judgment by 
default. Bletch v. Johnson, 35 Ill. 
542. (3) A declaration in ejectment 
served with the ordinary notice to 
plead in twenty days after service 
is not sufficient, where the statute 
requires that notice be served that 
the declaration will be filed on a par- 
ticular day in term, and a rule to 
plead entered. Line Sen v. Hicks, 
1 HowPr (N. Y.) 2 

orare or proof oe service see infra 


§ 10 
83." Dunn_v. Dyson, 22 Ga. 572; 
eeeatiee v. Lord, 22 Wend. (N. Y.) 
[a] Where all. the defendants re- 
side in the same house a delivery of 
one copy of the declaration has been 
held sufficient. Campbell v. Harper, 
Crs bor 
84. Dunnv. D ow 22 Ga, 5725 
Den v. Fen, 10 N. eaote 
“Instances may ede where. from 
the necessity of the case, a different 
service will be admissible. Such, for 
example, 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


as where the tenant ab- . 


wt 


_ 


§§ 107-108] 


judgment by default against the casual ejector 
should not be entered on service other than personal 
without a rule upon the tenant to show cause why 
such service should not be held sufficient.®® 
delivery of a copy of the declaration and notice is 
not sufficient service; the notice must be read or 
Since the action is a personal posses- 
sory action, and not an action in rem,®” service by 
and 
Strictly personal service, however, is not required.®® 
Service may be made out of the county where the 
land lies,°° and it may even be made in another 
state, where sanctioned by an order of court made 
Service of notice should 
be made by the sheriff or some indifferent person,®? 
but service by the lessor has been supported. 


explained.*® 


publication is unauthorized 


upon a proper showing.®! 


EJECTMENT 


Mere 


waived.?> 


insufficient.88 


A 


third person may be deputized by the sheriff to 


sconds, or keeps out of the way, so 
that a personal service iS made im- 
practicable. But even then, although 
a different service will be received 
for the purpose of taking an inter- 
lccutory order, final judgment will 
not be entered until further service 
is made, in the manner prescribed 
by the court.” Wharton v. Clay, 
Bibb (Ky.) 167, 168. 

[a] Where defendant refuses ad- 
mission to his dwelling, although be- 
ing in the house at the time, reading 
the declaration in a loud voice and 
passing a copy thereof under the door 
of the dwelling house constitutes suf- 
jp ise service. Doe v. Roe, 4 N. B: 


[b] Where the premises are un- 
occupied and there is no building 
thereon, the affixing of the declara- 
tion to a post in a conspicuous place 
on the premises is not a good service, 
the statute not prescribing the mode 
of service in such cases. + Stratton 
v. Lord, 22 Wend. (N. Y.) 611 [over- 
neon Evans v. Moran, 12 Wend. 


[ec] Where neither the tenant in 
. possession nor any of his family can 
be found, and no person is in actual 
possession, affixing a copy of the dec- 
laration and notice upon the door of 
the dwelling house, that being the 


most conspicuous place upon the 
premises, is sufficient service. Doe 
v. Roe, 6 N. B. 585. 

{[d] Where the declaration is 


served on the wife of defendant on 
the premises a rule to appear and 
plead may be ordered. Jackson v. 
Salisbury, 3 Wend. (N. Y.) 430. 

‘fe] Service of a declaration upon 
the secretary of a railroad company 
has been held good under 8 & 9 Vict. 
ec 16 § 135, in ejectment against the 


company. Doe v. Roe, 16 M. & W. 
98, 153 Reprint 1115. 

SS Den ven.» NOs Nia ds. du. paous 
239; Bledsoe v. Wilson, 13 N. C. 314; 


Sprightly v. Dunch, 2 Burr. 1116, 97 
Reprint 741. 

“Krom all the books of practice, 
there appear to be two methods of 
proceeding, one called regular or or- 
dinary, when the declaration is served 
on the tenant himself, or on his wife 
or some person of his family on the 
premises, by delivering a copy and 
reading or otherwise explaining the 
notice; and the other, called irregular 
or extraordinary, when the former 
method is not practicable. When cir- 
cumstances compel a resort to the 
latter procedure, the sanction of the 
court before judgment by default can 
be rendered is to be obtained by a 
rule on the tenant in possession to 
shew cause why the mode of service 
shall not be deemed good service: 
and this rule to shew cause is itself 
to be served in such manner as_the 
court shall direct.” Den v. Fen, 


sunvra. 
86. Campbell v. Harper, 4 F. Cas. 
INO. 860ni oo VWaSn. oCa C..8356; Den 
v. Fen, DMN Pr Goad Digs RN eS Cravins v. 
(Tenn.) ae Orp- 


Armour, 6 Yereg. 
wood v. Morrisey, 16 N. B. 

fa] Sufficiency of explanation.— 

Where a person was told that the 
[19 C. J.—70] 


printed declaration and notice served 
upon him was a declaration in eject- 
ment, without further explanation, 
but it appeared that he knew the na- 
ture of the papers, the service was 
held sufficient, notwithstanding he 
was an illiterate ge Jackson v. 


Stiles, 1 Cow.-GN.LY.), 222: 
87. Staffan v. Zeust, 10 App. (D. 
CHEZ 60: 


88. Staffan v. Zeust, 10 App. (D. 
CHACON 267: 

“This appears to be an attempt to 
introduce a new practice in this Dis- 
trict in actions of ejectment, and such 
as has never been sanctioned in any 
jurisdiction where common law pro- 
cess obtains. It has never been sup- 
posed that a valid judgment in a 
common law action of ejectment 
could be founded upon a mere con- 
structive notice to the defendant al- 
leged to be in the actual possession 
of the premises claimed.” Staffan v. 


Zeust, supra. 
89. Dunn v. Dyson, 22 Ga. 572. 
90. Polhill v. Brown, 84 Ga. 3388, 


10 SE 921; Dunn v. Dyson, 22 Ga. 572. 
SIF Denk] Mens. t 0MNi Jilie cols 
92. Den v. Fen, 10 N. J. L. 2387. 
“When the summons has been is- 

sued to the sheriff and placed in his 

hands, it may be Served by any per- 
son with his privity and- consent, 
without a formal deputation in writ- 

ing.” Kloepning v. Stellmacher, 36 

NGS apt 7617.9) 


. 98. Stellmacher v. Kloepping, 36 
Ms ae 176; Auten v. Fen, 10 N. J. 


94. Stellmacher v. Kloepping, 36 
Na J. ol, 2765 Cunder as-statutes pro- 
viding for service of summons in the 
same manner as déclarations in eject- 
ment had previously been served). 

95. Craig v. Clarke, 3 A. K. Marsh. 


Oey: 252; Buckner v. Pope, 1 B. Mon. 
(Ky. 163; Fuller v. Wadsworth, 24 
N. C. 263, 38 AmD 692: Kemble v. 


Herndon, 28 W. Va. 524. 

Til.—O’Donnell v. Howes, 27 

Miss.—Williams v. Doe, 9 Miss. 
N. J.—Stellmacher v. Kloepping, 36 

IN As die rae 

ae C.—Bledsoe v. Wilson, 13 N. C. 
Tenn.—Cravins v. Armour, 6 Yerg. 

ae Moyers v. Brown, 10 ‘umphr. 


de re ee v. McCharles, 25 U. 


COs 
fa] ee *mndavit of the sheriff, or 
his deputy, setting forth the manner 
of service is essential before de- 
fendant may be legally defaulted. 
Bolard v. Mason, 66 Pa. 138. 
97. O’Donnell v. Dives var far ial ls 
Pay fe 1G 


510. 

98. O’Donnell v. Howes, 

510; Stellmacher v. Kloepning, 36 N. 
J. &. 176, 179 (holding that defect 
may be cured by amendment sub- 
stituting affidavit). 

“Whether the service be made by 
the sheriff or a third person, the 
summons must be returned with -an 
affidavit of the time when, and man- 
ner in which. the service was made. 
That such affidavit is still necessary, 


[§ 108] 3. Return or Proof of Service. 
common law, and under some statutes, proof of 
service of the declaration and notice must be made 
by affidavit,°® which is jurisdictional;®* a sheriff’s 
return will not give jurisdiction.%® 
where service is made by an officer of the court 
his return reciting the manner of service is suffi- 
cient proof thereof.®® 
service must state all facts necessary to show proper 
and sufficient service.t 


[19 C. J.J] 1108 


serve the summons,°%* 
Waiver of objections. 
defendant appears and enters into the common 
rule, or pleads, or demurs, defects and irregularities 
in connection with the service on him are cured or 


Where the tenant or 


At 


But ordinarily 


An affidavit or return of 


The affidavit may be filed 


is obvious from the fact that no 
mode of returning ‘the writ is sub- 
stituted for the former practice with 
respect to declarations in ejectment.” 
Stellmacher v. Kloepping, supra. 
99. U. S.—Campbell v. Harper, 4 
F.. Cas. No. 2,360, 3 Wash. C. C..356 
(holding that an affidavit is neces~ 
sary only where the service is not 
made by an officer of the court). 
ray gee es Vv.) Doe= 9 Miss: 
5 
es Re Sag a v. Hughes, 39 N. J. 
Pa.—Erskine v. Adams, 9 Pa. Dist. 
444, 34 Pa. Co. 382 
Tenn.—Cravins v. Armour, 6 Yere. 
467; Moyers v. Brown, 10 Humphr. 77. 
[a] A return of “executed” on the 
writ is insufficient as it does not show 
that the declaration was also served. 
Bledsoe v. Wilson, 13 N. C. 314; 
Cravins v. Armour, 6 Yerg. (Tenn.) 


467. 
1. U. S.—Campbell v. Harper, 4 F. 
Cas. No. 2,360, 3 Wash. C. C. 256. ; 
Ill.—Bletch v. Johnson, 85 Ill. 542. 
Ky.—Wharton v. Clay, 4 Bibb 167. 
N. J.—Den v. Fen, 10 N. J. L. 237. 
N. B.—Den v. Fen, 3 N. B. 458. 
abe s v. Hunter, 3 U. C. Q. B. 
[a] The affidavit or return must 
show: (1) That the persons served 
were tenants in possession. Camp- 
bell v. Harper, 4 F. Cas. No. 2,360, 3 
Wash, © C; 3563) Wharton: v. Clay, 4 
Bibb (Ky.) 167; Bledsoe v. Den, 13 
N. C. 314, 316 (‘The affidavit setting 
forth the facts should be positive, 
that the person on whom the notice 
was served was the tenant in posses- 
sion, or acknowledge himself to be 
so’). (2) That copies of the declara- 
tion and notice were delivered to the 
tenants served. Wharton v. Clay, 
supra. (8) That service was made 
in a particularly described manner. 
Bledsoe v. Wilson, supra. (4) That 
declaration was left at defendant’s 
dwelling house, where this is re- 
quired, in case of defendant’s absence. 
Bletch v. Johnson, 35 Ill. 542. (5) 
That the notice was read or explained 
to the person served. Den v. Fen, i0 
N. J. L. 287. (6) Service of the dec- 
laration on the son of the tenant on 
the premises is not sufficient without 
proof that it came to the tenant’s 
knowledge, where the practice re- 
quires that the affidavit should state 
that the declaration has come to the 
knowledge of the tenant, and the 
setgvice is not on himself or his wife. 
Den v. Fen, 3 N. B. 485; Doe v. Hun- 


An affidavit of service upon 
two tenants holding in severalty dis- 
tinct portions of the premises stat- 
ing that “they’ were served is in- 
sufficient, as not showing that each 
of such tenants was served. Doe v. 
Roe, 6 M. & G. 273, 134 Renrint 896. 

[c] In ejectment by a landlord for 
nonpayment of rent, where service of 
the declaration is made by affixing a 
copy to a door of the house. the pos- 
session being vacant, the affidavit of 
service should state the name of the 
tenant from whom the rent is due. 
1 Doe v. Roe, 4 N. B. 360. 


1104 [19C.J.] 


nune pro tune.2 An affidavit that defendant served 
was in actual possession, although part of the 
sheriff’s return, may be controverted.® 

[§ 109] E. Estrepement. The writ of estre- 
pement in ejectment is like an injunction*. It is 
issued to preserve the property in litigation from 
waste or injury until the rights in relation to it can 
be settled. Statutes allowing the writ are simply 
declaratory of the common-law authority of the 
courts, and were passed because this power was not 
exercised as freely as it should have been. Such a 
writ is not granted as of course, but will be granted 
on motion supported by affidavit,? and may be dis- 
solved with or without terms, or on giving bond.® 
The writ will not be dissolved except under such 
special circumstances as would warrant a court of 
equity in dissolving an injunction against waste,® 
but it should be dissolved, where plaintiff has volun- 
tarily abandoned his ejectment suit.?° 

[§ 110] F. Injunction! or Order to Stay 
Waste.12 It has been held that an injunction does 
not lie to restrain defendant from enjoying the 
fruits of his possession and claim of title, especially 
where it does not appear that plaintiff will lose the 
fruits of his recovery if he establishes title* But 
in many jurisdictions plaintiff may obtain an in- 
junction or order to stay waste during the pendency 
of the action,1* and it may be granted on an ex 
parte application.1> But dissolution of the injunc- 
tion is justified by an abuse of process on the part 
of plaintiff.t¢ 

[§ 111] G. Surveys. Rules to lay down preten- 


EJECTMENT 


[§§ 108-111 


sions require notice to the other party? or his 
attorney.18 But notice of regular adjournments 
must be taken by the parties,1® and where a survey 
is necessary the trial should be postponed without 
costs until it is made.2° The rule requires notice 
of the running of ‘all lines material to the dispute, 
whether the main lines or lines of illustration, if 
they are laid down on the plots.24_ The surveyor 
and chain carriers should be sworn on the execution 
of such a rule,?? and it has been held that it is the 
duty of the surveyer in laying down pretensions to 
plot such natural or other objects as are necessary 
to be proved or referred to at the trial in locating 
the lines.28 But it has also been held that the survey 
must be limited to ascertaining the locus of the 
premises, not for marking anew the boundary 
lines.24 And the fact that there is not a proper and 
official execution of an order of survey will not 
defeat a recovery by plaintiff where he is otherwise 
entitled to recover.2° A defendant who claims 
under the same survey as plaintiff cannot object to 
such survey.2° Where a depcsition contains a refer- 
ence to lines run and surveys made, and there 
is annexed thereto a draft which does not embrace 
all these lines and surveys, but only those of the 
tract in dispute it is sufficient if defendant is present 
to cross-examine and does not ask for any other or 
further draft.27 A return of a survey is prima 
facie evidence of a survey on the ground, and no 
legitimate inference can be drawn from the fact 
that the deputy surveyor was not called as a witness 


{d] An affidavit that the declara- 
tion was served on the daughter of 
the tenant is insufficient, where it 
does not show that such service was 
made on the premises in question. 
Ely av.n ken, ota) Naw. Li 821. 

fel. The time of service should be 
stated. Bletch v. Johnson, 35 Ill. 542; 
Doe tvs Roe,-5 UC! ©. Bs43i9. 

{f] The return may be amended.— 
Bolard v. Mason, 66 Pa. 138; Erskine 
PE ges 9 Pa. Dist. 444, 24 Pa. Co. 


2. Stellmacher v. Kloepping, 36 
IN Deeds. 1 6. 

3. Stewart v. Camden, etc., R. Co., 
33 N. J. L. 115 (by statute). 

4° .Hourh vy. Kulp) (24 "Pa, "Co. 
663, 564 (where the court said: “A 
writ of estrepement is issued to stay 
waste and is in the nature of an in- 
junction for some purposes’). 

5. Byrne v. Boyle, 37 Pa. 260; 
Hough v. Kulp, 24 Pa. Co. 563. 

6. Byrne v. Boyle, 37 Pa. 260. 

7. Higgins v. Roe, 3 Del. 49. 

8. Byrne v. Boyle, 37 Pa. 260; Ax- 
ford v. Kirby, 57 Pa. Super. 362. 

fa] A court of common pleas may 
dissolve the writ in Pennsylvania 
and may require bond. Prescott v. 
Adams, 89 Fed. 474, 32 CCA 255 (con- 
struing the act of May 4, 1852 [Pub. 
L. p 584 § 2] and the act of March 29, 
1822 [% Smith L. p 520 § 27). 

{b] Plaintiff may sue directly on 
the bond where he recovers in the 
ejectment suit and need not have the 
amount of damages assessed in that 
suit. Prescott v. Adams, 89 Fed. 474, 
382 CCA 255. ° 

9. Hough v. Kulp, 24 Pa. Co. 563. 

fa] A writ of estrepement will 
not be dissolved on the petition of 
defendant upon the mere averment 
that plaintiff had brought a suit in 
assumpsit on a purchase-money note 
for the land in question which had 
not been paid. without any averment 
that the action in assumpsit was 
pending at the time the petition to 
dissolve the estrepement was_ pre- 
sented. Axford v. Kirby, 57 Pa. 
Surer. 362. 

10. Axford v. Kirby, 57 Pa. Super. 
862, 364 (holding that where a writ 


Yor later cases,dezvelopments and changes in the law see cumulative Anno 


of ejectment has been followed by the 
issuance of a writ of estrepement, 
and subsequently, the writ of eject- 
ment has been returned ‘not served 
because of nonpayment of costs by 
the plaintiff's attorney,” the writ of 
estrepement will be dissolved. The 
court said: “The writ of estrepe- 
ment. is not independent 
and original process, and though it 
may issue at any time pendente lite, 
even at the time of suing out the 
original Writ Or ITSt ApLOCeSS) ¥.ne som 
yet, being allowed only in aid of a 
pending action of ejectment to pre- 
vent injury from being done to the 
proverty pending the controversy, the 
plaintiff is not in position to de- 
mand that it be maintained after his 
voluntary abandonment of the action 
of ejectment”). 

_ 11. Injunction generaliy see In- 
junctions [22 Cyc 724]. 


12. Waste generally see Waste [40 
Cyc 496]. 
13. Baldwin v. York, 71 N. C. 463. 


14. Cal.—Natoma Water, etc., Co. 
v. Clarkin, 14 Cal. 544. 

Ind.—Miller v. Shriner, 86 Ind. 493. 
Mes Foe EE v. Wade, 74 Mo. A. 

N. J.—Hermann v. Mexican Petro- 
leum Corp., 85 N. J. Eq. 367, 96 A 492. 

N. Y.—Peo. v. Alberty, 11 Wend. 
160; Bush v. Phillips, 3 Wend. 428. 
pS ees eae v. Johnke, 37 Wis. 

fa]. Unless there is a prayer for 
a temporary injunction in the com- 
plaint it is error to grant one, in 
the absence of a statutory provision. 
Miller v. Shriner, 86 Ind. 493. 

{b] Injunctions held properly 
granted.—(1) When plaintiff in eject- 
ment shows title to the proverty, and 
that he will suffer irreparable injury 
unless defendant, who is hopelessly 
insolvent, be restrained from break- 
ing the land and destroying it as 
pasture land, an injunction may issue 
pnendente lite. Gaines v. Leslie, 1 Ind. 
T. 546, 37 SW 947. (2) Where plain- 
tiffs sued for land and obtained a 
temporary order restraining defend- 
ants from removing a crop therefrom 
on an affidavit that defendants were 


trespassers, had prevented plaintiffs’ 
tenants from cultivating it, threat- 
ened to remove the crop, and were 
insolvent, it was not error to grant an 
injunction pendente lite where de- 
fendants appeared, but made no 
showing against the application, the’ 
court providing that defendants 
might remove the crop by executing 
a bond therefor. O’Connor v. Oliver, 
45 Wash. 549, 88 P 1025. 


anagem v. Alberty, 11 Wend. (N. 
‘16. Haight v. Lucia, 36 Wis. 355 
(cutting timber for purpose of re- 
a 


Cann v. Thompson, 5 Del. 398; 
Short v. Cummins. 5 Del. 261. 

{aJ A survey fixing a corner in.a 
division made by a private surveyor 
at the instance of others than the 
parties to the suit or their privies, 
and without notice to them, is inad- 
missable in ejectment involving the 
location of such division line. Brown 
v. Anderson, 90 Ind. 93. 

18. Kolb v. Jones, 62 S. C. 193, 40 
SE 168. 

19. Cann v. Thompson, 5 Del. 398. 

(al Where a survey was com- 
menced on the day that notice was 
given to attend and was postponed 
from day to day on account of bad 
weather and was not completed un- 
til the third day, the report of the 
surveyor ought not to be quashed on 
that account. Orr v. Hollidays, 9 B. 
Mon. (Ky.) 59. 

20. Gourdine v. Theus, 4S.C. L. 35. 
Short v. Cummins, 5 Del. 261. 
Short v. Cummins, 5 Del. 261. 
McNamee v. Townsend, 3 Del. 


Stripling v. Davis, 28 Ga. 465. 
[a]. A plat and certifidate of sur- 
vey showing generally the metes and 
bounds of the tract are sufficiently 
definite to be introduced without the 
designation of the particular parcels. 
Spears v. Burton, 31 Miss. 547. ; 
peer? Campbell v. Hughes, 12 W. Va. 


26. Powers v. McFerran, 2 Serg. 
& R. (Pa.) 44, 

27. Smay v. Smith, 1 Penr. & W. 
(Pari 


tations, same title, page and note number. 


§§ 111-113] 


to prove the fact,?* and it cannot be impeached by 
parol after a long lapse of time when all of the 
traces and marks of such survey have disap- 
A plaintiff cannot avail himself of a sur- 
vev not set up in his bill or relied on as confirming his 
The court should refuse to issue an order 


peared.?9 


title.3° 


[§ 113] A. Declaration, Complaint, or Petition— 
in General.*# 
common law the action was begun by filing a declara- 
tion in the name of a fictitious plaintiff against a 
fictitious defendant, in which the nominal plaintiff 
alleged that the land sought to be recovered had 
been leased °° to him, for a term of years *° not yet 
expired,’ by the real plaintiff,?* and that by virtue 
of such lease, he had entered upon the land, and 
was ejected therefrom by the nominal defendant 
Where under the modern prac- 


1. Form and Requisites 


after such entry.®? 
tice the fictions of the common 


abolished,*® no particular form of complaint in 
although some ‘statutes 
provide that the declaration or complaint must state 
certain specified facts,42 and others provide that 
a declaration or complaint alleging specified facts 


ejectment is necessary,*+ 


Aber v. Barnheart, 2 Watts 
Belas v. Levan, 4 Watts (Pa.) 
Anderson vy. Gore, 2 Litt. (Ky.) 


Sl. Kelso v. Stigar, 75 es 376, 24 
A 18 (under Code art 15 § 78). 

32. Sheridan v. Andrews, 49 N. Y¥. 
478 [rev 3 Lans. 129]. 

his pendens generally Lis 
Pendens [25 Cyc 1447]. : 

33. Pleading generally see Plead- 
ing [31 Cyc 1]. 

34. [a] Forms of original writ, 
complaint, declaration or petition see 
Wetmore v. Rymer, 169 U. S. 115, 1238, 
18 SCt 293, 42 L. ed. 682; San Fran- 
cisto v. Sullivan, 50 Cal. 603, 605; 
Hotchkiss v. Butler, 18 Conn. 287; 
Bryant v. Spivey, 106 N. C. 95, 11 SE 
5610; Galliopolis Tp. First Presb. Soc. 
nigh Smithers, 12 Oh. St. 248, 249; eae 
v. Cowan, 4 Dall. (Pa.) 1338, 139, Las 
ed. 774 [quot Jacob L. D.]; Columbia 
Water Power Co. v. Columbia Land, 
ete., Co., 42 S. C. 488, 490, 20 SE 378, 
540; Kemble Vv. Herndon, 28 W. Va. 
524, 525." 


see 


[b] Forms of supplemental com- 
pe 00 ei Austin v. Jones, 47 Kan. 
665 

35. SHER aon v. Paul, 2° Cow. (CN. 
Y.) 502. See also supra § 106. 
pte Lindsey v. Henderson, 27 Miss. 
' 37. Roe v. Doe, 30 Ga. 608. , 

38. Taylor v. Gilkerson, 4 Bibb 
(Ky.) 410. 

[a] Customary to allege several 
demises.—It has been customary, 


when any doubt has existed as to 
the holder of the legal title in the 
premises, to declare upon several sep- 
arate and distinct demises from the 
several persons in interest. Any one 
of these, if proved, would be sufficient 
to sustain the action. Surget v. Doe, 
a Miss. 118; Adams Hjectment p 
a 

39. Crawford v. Green, 1 Del. 464. 

History and nature of common-law 
action see supra §§ 2, 3, 106. 


40. See supra § 4. 
41. See cases infra this note. 
{a] Statement of nature of ac- 


tion.—A declaration in ejectment, in 
all other respects good, under the ap- 
plicatory statute, should not be held 
insufficient on a demurrer because 
in the beginning it uses the language 
that plaintiff complains of defendant 
“of a plea of trespass and ejectment 
for this, to-wit.” Kemble v. Herndon, 
28 W. Va. 524. 

{b] In Kentucky a petition in 
equity to quiet title will be treated 
as an ordinary action of ejectment 


o 


EJECTMENT 


[§ 112] 


V. PLEADING®* 


At the 


law have been 


where detendants are in possession, 
inasmuch as possession by plaintiff 
is essential in an action to quiet title. 
SEs v. Binion, 177 Ky. 189, 197 
SW _ 641 

42. See statuory provisions; and 
McCarnan v. Cochran, 57 Ind. 166 
(complaint held insufficient). 

43. See statutory provisions; and 
Kemble v. Herndon, 28 W. Va. 524 
een held sufficient). 

44, Knight v. McDonald, 37 Ind. 
463; Kemble v. Herndon, 28 W. Va. 
524: Wisconsin River Land Co. v. 
eu ee Lumber Co., 130 Wis. 393, 110 

45. Sais v. Vess, 91 Ind. 584; 
ae v. Remington, 9 Nebr. 82, 2 NW 

[a] The word “unlawfully” need 
not be used under a statute which 
provides that plaintiff shall state 
in his complaint “that the defendant 
unlawfully keeps him out of posses- 


sion,’’ an equivalent in meaning being 
sufficient. Smith v. Kyler, 74 Ind. 
46. Jones v. Carnes, 17 Okl. 470, 


87 P 652 (holding that where, in an 
action of ejectment, plaintiff sees fit, 
in setting forth the statutory re- 
quirements of a cause of action, in 
addition thereto, to set out the title 
and source of title of each of the 
parties, and a demurrer is filed to 
such pleading, upon consideration of 
such demurrer, all the facts pleaded 
will be considered in determining its 
sufficiency). But see Kerns: v. Dean, 
Ul Cal 555, 19) P 817 “Choldinge that 
in ejectment for nonpayment of the 
purchase price under contract of 
sale, if the complaint states facts 
constituting a cause of action, it is 
not demurrable because it also states 
other facts which give defendant an 
opportunity to avoid the effect of a 
judgment of restitution by comply- 
ing with the contract). 


47. Leprell v. Kleinschmidt, 112 
Puls 364, 19 NE 812 [rev 1 NYS 
[a] Filing declaration—(1) To 


support a judgment it is essential 
that a declaration be filed. Wallace v. 
Elder, 5 Sere. & R. (Pa.) 1438 (issue 
in ejectment directed by orphans’ 
court, distinguished from issue out 
of chancery). (2) The declaration 
should be filed and entered on the 
records at the term defendant is 
warned to appear. Sliger v. Grants, 
7 T. B. Mon. (Ky.) 406. 

48. McKnight v. Belding, 
798, 89 SE 837; Lenrell v. 
schmidt, 112. N. Y. 364, 
Bryan v. Spivey, 106 N. C. 95, 
510; McConologue v. 


145 Ga. 
Klein- 


11 SE 
Satowizch, 21 


shall be sufficient.4% 
action is sufficient if it contains in substance the 
averments required by the statute;** it is unneces- 
sary to make such averments in the words of the 
statute if words of similar import are used.* .But 
facts pleaded in excess of statutory requirements 
will be considered in determining the sufficiency of 
the complaint on demurrer.** 
provided by statute, the rules governing pleadings 
in ejectment are the same as in other actions,*7 and 
a declaration or complaint is sufficient where it con- 
tains a plain and concise statement of the facts 
constituting the cause of action,*® with an appropri- 
ate prayer for relief.*? 
declaration or complaint in ejectment is sufficient 
if it contains averments showing that plaintiff is 
entitled to possession, and that defendant wrong- 


19 NE 812;) 


[19 C.J.] 1105 


for a resurvey, where both parties claim through a 
common source.*+ 

H. Notice of Pendency of Proceedings. 
A notice of lis pendens is unnecessary as against 
a purchaser pendente lite.%? 


A complaint in the statutory 


Where not otherwise 


Generally speaking, a 


Pa. Dist. 845. 

{al In ejectment by a vendor, 
based on rescission of the contract 
of sale, repayment or tender of the 
amount paid by the vendee must be 
alleged in the complaint. Bohall v. 
Diller, 41 Cal. 532 [aff 114 U. S. 47, 
5 SCt.782, 29 L. ed 61). 

[b] Where equitable relief is nec- 
essary to a recovery, a complaint un- 
der the code system of pleading must 
set out facts which would have sup- 
ported a bill in equity for such relief. 
Maguire v. Vice, 20 Mo. 429; Guyol 
v. Chouteau, 19 Mo. 546. 

{c] Where as an incident to recov- 
ery of real estate plaintiff seeks to 
have an alleged mistake in one of his 
title papers ‘corrected, a demurrer to 
the complaint is properly overruled, 
although the allegations in regard to 
the mistake are clearly defective and 
insufficient, as a motion to strike out 
or to make such allegations more spe- 
cific is the were! erp ceaines Smith 


v. Kyler, 74 Ind 

49. Leprell v. Kleinschmidt, 112 
INZ EYs MSCS INE) Ceol ze Siw alter 
AE Lockwood, 23 Barb. (N. Y.) 

[a] That the prayer of the come 
plaint referred only to damages is not 
ground for demurrer. Livingston v. 
Ruff, 65 S. C. 284, 438 SE 678. 

[b] At common law, where the 
declaration once demands seizin it is 
unnecessary to demand seizin and 
possession in the conclusion. Cone v. 
Cone, 1 Day (Conn.) 134. But com- 
pare Porter v. Warner, 1 Root (Conn.) 
438 (holding that in ejectment the 
demand of the land must be made 
in the writ). 

[ec] Prayer for restitution of pos- 
session.—Under a statute authoriz- 
ing the court, on answer filed and is- 
sue raised, to grant plaintiff any re- 
lief consistent. with the complaint 
and within the issue, in an action in 
which the complaint charged that de- 
fendant dispossessed plaintiff and 
withheld possession, the court, after 
answer filed, could render a judgment 
for possession, with recovery of 
rents and profits, although there was 
no prayer for restitution of posses- 
sion in the complaint. Nathan v. 
Dierssen, 164 Cal. 607. 130 P 12. 

_{d] Joint plaintiffs—Where an 
ejectment bill alleged prior actual 
possession in one of several plaintiffs 
the fact that the bill contained a 
prayer that the title to the property 
be decreed in only one of the com- 
plainants is not a matter to which de- 
fendant can properly object or in 
which he has any interest. Hae v. 
Morgan, (Tenn. Ch. A.) 63 SW 506. 


LOG. [1O'Ce ss] 


fully or unlawfully keeps him. out of possession; 
lacking such averments it is insufficient.®° 
case of vacant and unoccupied lands, it is sufficient 
under some statutes to allege that defendant claims 
Each count or paragraph should be 
perfect and complete within itself,>? and defective 
allegations in one paragraph cannot be aided by 
reference to another paragraph.°® 
which fails to state a cause of action cannot be 
aided by allegations in the answer.*+ 
that plaintiff is suing for the use of another may be 


title thereto. 


considered as surplusage.®° 
[§ 114] 
in this 


is considered elsewhere 


several causes are joined in a complaint they should 


50. Ala.—Betz v. Mullin, 62 Ala. 
865; Bush v. Glover, 47 Ala. 167. 
Cal.—Nathan vy. Dierssen, 164 Cal. 
607, 130 P 12; Meachem v. Bear Val- 
ley Irr. Co., 145 Cal. 606, 79 P 281, 68 
LRA 600 (complaint held demurrable 
for ambiguity in this respect); Hihn 
v. Mangenberg, 89 Cal. 268, 26 P 968; 
Keller v. Ruiz De Ocana, 48 Cal. 638; 
Brown v. Martin, 25 Cal. 82; Coryell 
v. Cain, 16 Cal. 567; Payne v. Tread- 
well, 16 Cal. 220; Boles v. Weifen- 
back, 15 Cal. 144; Garrison v. Samp- 
son, 15 Cal. 93; Merryman vy. Kirby, 
Lema. Ace 3445 109" P6353" Victor 
Power, etc., Co. v. Cole, 11 Cal. A. 497, 
105 P 758; McFarland v. Matthai, 7 
Cal. A. 599, 95-P 179; Hayden v. Col- 
lins,-1 Cal. A: 259, 81 P 1120. : 
Colo.—Bolton v. Bennett, 56 Colo. 
507, “1388 Pv Tél Dunder +Mills: Code 
Annot. § 267]; Rhoades v. Higbee, 21 
Color 835239 P1099) 
i Chappell, 126 Ga. 
196, Pani EVAIN Sagoo st 
Phillips v. James, 115 Ga. 425, 41 SE 
663 (ejectment by widow to recover 


homestead). 
Ind.—McCarnan v. Cochran, 57 Ind. 
166. 


Ky.—Owsley v. Fowler, 104 SW 761, 
81 KyL 1152; Anderson v. Proctor Coal 
Co., 74 SW 717, 25 KyL 130; Hensley 
v. Breeding, 7 KyL 604. 

Minn.—Merrill v. Dearing, 22 Minn. 
376; Wells v. Masterson, 6 Minn. 566; 
McClane v. White, 5 Minn. 178. 

Mo.—Alexander v. Campbell, 74 Mo. 
142. 

Mont.—Baker v. Butte Water Co., 
40 Mont. 583, 107 P 819, 1385 AmSR 
642; Butte v. Mikosowitz, 39 Mont. 
350, 102 P 593 (ejectment by city to 
recover street); Helena First Nat. 
Bank v. Roberts, 9 Mont. 323, 23 P 
718; Billings v. Sanderson, 8 ‘Mont. 
201, 19 P 307; Northern Pac. R. Co. 
v. Lilly, 6 Mont. 65, 9 P 116; Mauldin 
v. Ball, 5 Mont. 96, 1 P 409; McCauley 
v. Gilmer, 2 Mont. 202. 

N. Y.—Leprell v. Kleinschmidt, 112 
IN. Y. 864, 19 NE 812; Peo. v: New 
Wonk 28Banbs 240548, “A bDbPrs 77. 
HowPr 56 [rev on other grounds 10 


AbbPr 111]; Walter v. Lockwood, 
23 Barb. 228; Garner v. Manhattan 
Bids: VASsoc 13h IN, 4Y) Supers :539s 


Sanders v. Leavy, 16 HowPr 308; En- 
sign v. Sherman, 13 HowPr 35 [rev on 
other grounds 14 HowPr 439]; War- 
ner v. Nelligar, 12 HowPr 402; Alvord 
v. Hetsel, 2 HowPrNS 88. 

Or.—Richards v. Crews, 16 Or. 58, 
16 EP) 9.215- 

Porto Rico—Mary v. May, 17 Porto 
Rico 697. 

Ss. D—Brady v. Kreuger. 8 S. D. 
464, 66 NW 10838, 58 AmSR 771; Lewis 
Vea pteneaule 6tc,oR? Co.fbe Sad. LAs 
58 NW 580. 

[a] The word “withhold” as used 
in a petition implies that defendant 
is retaining in his own possession 
that which plaintiff claims. Fitz- 


patrick v. Garver, 253 Mo. 189, 161 
SW 714. 
[b] Complaint against cotenant.— 


Where a complaint shows that plain- 
tiff was unlawfully ousted from pos- 
session of land by his cotenant mak- 


ing a deed of conveyance purporting ' 


2. Joinder, Misjoinder, and Duplicity.°® | 
The ‘general subject of joinder of causes of action 


EJECTMENT 


In the 
several distinct 


duplicity.®° 


A 


complhant 


An allegation 


) OTSS ise ts 


be consistent and affect all the parties to the 
action,°® unless it is otherwise provided by statute.°® 
A declaration which contains but one count for 


pareels of land is not bad for 


In order to make a complaint bad for 
misjoinder the count which is claimed to be im- 
properly joined must set out a good cause of action.** 
Where a declaration contains two counts, one good 
and the other defective, there may be a recovery on 
the good count.® 

{[§ 115] 3. Description of Property. The dec- 


laration, petition, or complaint must describe the 


Where 


work.®7 


to convey the entire property, it 
states a cause of action for the re- 
covery of possession of a half_in- 
terest in the land. Guerard v. Jen- 
kins, 80 S. C. 228, 61 SHE 258. ‘ 

{[c] Undivided interest.—A peti- 
tion alleging that plaintiffs are the 
owners and entitled to the possession 
of an undivided one thirty-sixth of 
land described, and that defendant is 
wrongfully withholding the posses- 
sion from them,’ states a cause of 
action. Anderson v. Proctor Coal 
Co., 74 SW 717, 25 Kyl 130. — ' 

[ad] In Tennessee pleadings in 
ejectment are sufficient where title 
is averred upon one hand and denied 
upon the other. Jones v. Coal Creek 
Min, fetes (Coe! 133m Renn’ G59 ied80 
SW 179 [reh den 1338 Tenn. 183, 180 
Siw: 191). : 

51. See statutory provisions; and 
Wisconsin River Land Co. v. Paine 
Lumber Co., 130 Wis. 398, 110 NW 
220. See also supra §§ 58, 54. 


52. McCarnan v. Cochran, 57 Ind. 
166. 
{a] Ejectment for separate par- 


cels.—Although under a statute re- 
covery may be had in an action for 
two separate and distinct parcels of 
land, when the causes of action affect 
all the parties to the action and do 
not require separate places of trial, 
yet when the causes of action are 
thus united they must be separately 


stated. Boles v. Cohen, 15 Cal. 150. 
{b] Where equitable relief is 
sought for, the grounds’ therefor 


should be stated subsequently to and 
distinct from those on which the 
judgment at law is sought. Natoma 


Water, etc., Co. v- Clarkin, 14 Cal.! 
544, 
[ce] Rule applied.—A count which 


contains nothing but the description 
of the land and the parties is wholly 
bad. Lovelace v. Montgomery, etc., 
Ri Cos 174 vAla. -154,7565S ill: 

‘ 53. McCarnan v. Cochran, 57 Ind. 

66. 

54. Wisconsin Lakes Ice, etc., Co. 
v. Pike, etc., Lakes Ice Co., 115 Wis. 
377, 91 NW 988. 

55. Caldwell v. Smith, 77 Ala. 157. 

56. Joinder of: 

Causes of action see supra § 57%, 
Defendants see supra § 
Plaintiffs see supra § 96. 

57. See actions §§ 188-194. 

58. Porter v. International Bridge 
Co., 45 App. Div. 416, 60 NYS 819 [aff 
UGSENGSYSRTO. DNL TAT. 

[a] Application of rule.—Where 
plaintiff alleges that defendant’s un- 
lawful entry was by force, that does 
not change the nature of the action, 
but merely characterizes one element 
of it and supports plaintiff’s claim 
for increased damages on account of 
it, and plaintiff may still insist upon 
the recovery of the posession, where 
his pleading is in other respects ade- 
quate and is supported by proof, and 
of such damages as he may be shown 
to be entitled to, and it cannot be 
said that a complaint which sets 
forth such facts sets forth two in- 
consistent causes of action. Compton 
v. The Chelsea, 139 N. Y. 538, 34 NE 
1090 [rev 70 Hun 361, 24 NYS 241]. 


premises sought to be recovered.®? 
necessary to describe the premises with great ac- 
curacy,** but under the modern practice the rule 
has been relaxed,®® and it has been held sufficient 


Formerly it was 


59. See Statutory provisions; and 
Ocheltree v. McClung, 7 W. Va. 232. 

[a] In Virginia and West Vir- 
ginia it was provided by statute that 
the declaration may contain several 
counts, and that several parties may 
be named as plaintiffs jointly in one 
count and separately in others. 
Ocheltree v. McClung, 7 W. Va. 232, 
257 (where the court said: ‘‘Though 
persons have no joint or common 
claim to lahd, yet, according to these 
provisions, they may join in the same 
action of ejectment, and either may 
severally recover. They may joint- 
ly complain and severally count, or, 
without a joint complaint, may sev- 
erally complain and count. The law 
does not, in terms, require that in 
such a case there shall be a joint 
count as well as several counts; and 
when there is no joint claim there 
is no good reason for such a count’’). 

60. Hotchkiss v. Butler, 18 Conn. 
287; People’s Nat. Bank v. Nickerson, 
106 Me. 502, 76 A 987. 

[a] “Duplicity” in a declaration 
consists in joining in one count dif- 
ferent grounds of action to enforce a 
single right of recovery.. People’s 
Nat. Bank v. Nickerson, 106 Me. 502, 
Tho ACB OS ii. 

61. Hiles v. Johnson, 67 Wis. 517, 
30 NW 721; Welsh v. Chicago, etc., 
R. Co., 34 Wis 494. 

[a] A complaint is not demurra-« 
ble as misjoining causes of action be- 
cause it alleges plaintiff’s title to be 
under the will of a certain person, 
and that defendants claim under con- 
veyances from another certain per- 
son, since these allegations are 
merely unnecessary statements of 
sources of title and not causes of 
action. Thames v. Jones, 97 N. C. 
Die SH) 6927 

62. Bevans v. Taylor, 7 Harr. & J. 
(Md.) 1; Ocheltree v. McClung, 7 W. 
Va. 232. 

63. Oliver v. Oliver, 187 Ala. 340, 
65 S 373; Goodwin v. Forman, 114 Ala. 
489, 21 S 946; Womack v. Gardner, 6 
Ky. Op. 226; Russell v: Fee, 1 Browne 
(Pa.) 194; Gil v. Rosso, 23 Porto Rico 
191; and cases infra this section. 

fa] A petition to recover an undi- 

vided interest should aver of what 
fractional parts of the whole that in- 
terest consists. Roberts v. Haines, 
112 Ga. 842, 38 SE 109. 
_ 64 Barclay v. Howell, 6 Pet. (U. 
S.) 498, 8 L. ed. 477; Barrett v. Crary, 
4 Alaska 483; Talbot v. Wheeler, 4 
Day (Conn.) 448. 

65. Glacier Mountain Silver Min. 
Con sven WALLIS 127 Seeds SMS OE 
1214, 32 L. ed. 172; Barclay v. Howell, 
6 Pet. 498, 8 L. ed. 477: Green v. 
Davis, 156 Fed. 352, 84 CCA 248; Tal- 
bot v. Wheeler, 4 Day (Conn.) 448. 

fa] “All that is required by the 
present day rule is a general descrip- 
tion of the land, which shall be suf- 
ficiently certain to enable the defend- 
ant to ascertain for what he is sued, 
the plaintiff to point out to the officer 
the premises covered by the writ of 
possession, and all to understand the 
limits to which the title is established 
by the judgment.” State v. Heaphy, 
88 Vt. 428, 430, 92 A 8138. 


a ae ee ee nr rae ee EN ae eter YO eee AO ee 
Yor later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 115] 


to give a general description of the land,®* or to 
deseribe it with ‘‘reasonable certainty,’’® 
common certainty,’’® or 
so that the land can be identified with the deserip- 
tion in the complaint,”° or so as to authorize a judg- 
ment based on the pleadings," or by the application 
of the evidence to the description.’ 
been said that in the statutory action to recover 
possession of land greater accuracy of description 
is required than in ejectment at common law.7? 
And the rule which seems to find most favor is that 
the description must be sufficient to enable the 
sheriff to know what land should be placed in plain- 


venient certainty,’’® or ‘‘ 


[b] Mere matter of description 
need not be averred with the cer- 
tainty and positiveness required in 
pleading the material facts consti- 
tuting the cause of action. May v. 
Mirste Dive St. -eaul,. etc.) Ra.Con 26 
Minn. 74,1 NW 584. 

[ce] “Certum est quod reddi 
potest.”—-Green v. Davis, 156 Fed. 
352, 356, 84 CCA 248. 

66. Glacier Mountain Silver Min. 
WOMEVASE WALLIS 4 aU See Lo SS CU 
1214, 32 L. ed. 172; Barclay v. Howell, 
Gane et, TCs): 498,98 flan (CO. ALT; 
Louisville, etc., R. Co. v. Taylor, 138 
Ky. 487, 128 SW 325; State v. Heaphy, 
88 Vt. 428, 92 A 813. 

[a] Thus allegations of the peti- 
tion in an action to recover land that 
the strip claimed is eight hundred 
feet in length and thirty-three feet 
wide, measured from a point in the 
center of plaintiff’s main track be- 
ginning at a line between defeudant 
and another and ending at the line of 
a certain owner and running parallel 
with plaintiff’s main track, sufficiently 
described the tract claimed. Louis- 


ville, ete., R. Co. v. Taylor, 138 Ky. 


437, 128 SW 325. 

67. Leary v. Langsdale, 35 Ind. 
74; Hunter v. Wethington, 205 Mo. 
284, 292, 1083 SW 5438, 12 AnnCas 529 
[cit Cyc]. 

68. Smith v. Cox, 6 Heisk. (Tenn.) 
462; Kemble v. Herndon, 28 W. Va. 
524; Postlewaite v. Wise, 17 W. Va. 1. 

‘{a] In determining what is ‘‘con- 
venient certainty” as used ina statute 
requiring such a description, the 
strict rules of the common law should 
not be applied, but the certainty 
should be such as in the usual sense 
of the word is convenient. Kemble v. 
\ Herndon, 28 W. Va. 524. 

69. Barley v. Roosa, 13 NYS 209, 
20 NYCivProe 113 (by statute). 

70. U. S.—Black v. Black, 74 Fed. 
978. 

Ala.—McIntosh v. Windham, 174 
Ala. 145, 56 S 1020; Lovelace v. Mont- 
gomery R. Co., 56 S 711. 

Colo.—Bay State Min., etc., Co. v. 
Jackson, 27 Colo. 139, 60 P 573. 

Fla.—Buesing v. Forbes, 33 Fla. 
495,15 S 209. . 

Ind.—Indianapolis Mfg., etc., Union 
v. Cleveland, etc., R. Co., 45 Ind. 281. 

Kan.—State v. Thomas, 87 Kan. 803, 
805, 126 P 1082 [cit _Cye]. 

Ky.—Howard v. Lock, 22 SW 332, 
15 KyL 154. : 

Minn.—Roy v. Dannehr, 137 Minn. 
464, 162 NW 1050. 

Mo.—Newman v. Lawless, 6 Mo. 
279. ‘ 

Vt.—State v. Heaphy, 88 Vt. 428, 
92 A 813. 

W. Va.—Clere v. Greer, 49 W. Va. 
102, 38 SE 485. ( 

Wis.—Off v. Heinrichs, 124 Wis. 
440, 102 NW 904. 

Luquire v. Lee,.121 Ga. 624, 49 
SE 834. 

‘Tt is essential to the maintenance 
of an action of ejectment that the 
premises [sought to be recovered] be 
described with such certaintiy as 
that, in the event of a recovery by 
the plaintiff, a writ of possession is- 
sued upon the judgment and describ- 
ing the premises as laid in the dec- 
Jaration, shall so identify the prem- 
ises sued for as that the sheriff, in 
the execution of the writ, can de- 
liver the possession in accordance 
with its mandate.” Clark v. Knowles, 
129 Ga. 291, 58 SE 841. To same 


EJECTMENT 


**con- 


But it has 


be definite.7® 


effect College Corner, etc., Gravel 
Road Co. v. Moss, 92 Ind. 119. 

72. Lodge v. Wilkerson, 165 Ala. 
302, 51 S 609; Munson v. Munson, 30 
Conn. 425. But see College Corner, 
ete., Road Co. v. Moss, 92 Ind. 119 
(holding that description in complaint 
cannot be aided by evidence). 

[a] Description held sufficient.—A 
complaint in ejectment describing the 
property as a hotel and lot in N, Ala- 
bama, now occupied by W, is_ suf- 
ficient since it is capable of being 
made certain by proof. Lodge v. Wil- 
kerson, 165 Ala. 302, 51 S 609. 

73. Davis v. Judge, 44 Vt. 500. 

{a] The reason is that the statu- 
tory action of ejectment “partakes 
of the nature of a real action, and the 
judgment on the merits is conclu- 
sive of the title between the parties 
and their heirs and assigns; and 
greater certainty of description is 
necessary than would now be re- 
quired in ejectment at common law, 
where the action is a mere possessory 
action and the judgment is not con- 
clusive of title.” Davis v. Judge, 44 
Vt. 500, 506. 

74. U. S—Glacier Mountain Silver 
Min. Co. v. Willis, 127 U. S. 471, 8 SCt 
1214, 32 L. ed. 172. 

Ala.—Wilder v. Campbell, 197 Ala. 
179, 72 S 385; Oliver v. Oliver, 187 Ala. 
340, 65 S 373; Jones v. Wild, 186 Ala. 
540, 65 S 349; Roden v. Capehart, 185 
Ala. 579, 64 S 590; Hunnicutt v. Head, 
179 Ala. 567, 60 S 831; Griffin v. Hall, 
111 Ala. 601, 20 S 485; Tennessee, etc., 
R. Co. v. East Alabama R. Co., 75 Ala. 
516, 51 AmR 475. 

Colo.—Bay State Min., etc., Co. v. 
Jackson, 27 Colo. 139, 60 P 578. 

Ga.—Stringer v. Mitchell, 141 Ga. 
403, 81 SE 194; Simmons v. Thomp- 
son, 138 Ga. 605, 75 SE 671; Hunter v. 
Bowen, 1387 Ga. 258, 73 SE 380; Wil- 
liams v. Perry, 136 Ga. 453, 71 SE 886; 
Crosby v. McGraw, 133 Ga. 560, 66 SE 
897; Hollywood Cemetery Corp. v. 
Hudson, 133 Ga. 271, 65 SE 777; Clark 
v. Knowles, 129 Ga. 291, 58 SE 841; 
Ey eae v. Foster, 97 Ga. 264, 22 SE 


Ind.—Lenninger v. Wenrick, 98 Ind. 
596; Roberts v. Lanam, 92 Ind. 380; 
CollegeseCorner, etc., Gravel Road Co. 
v. Moss, 92 Ind. 119; Jolly v. Ghering, 
40 Ind. 139; Harrison, etc., Turnp. Co. 
v. Roberts, 33 Ind. 246; Sebienske v. 
Downey, 47 Ind. A. 214, 93 NE 1050. 
pe EP RSE v. Maxwell, 125 SW 

Md.—Fenwick v. Floyd, 1 Harr. & 
Ge 2. 

Mass.—Rochester Proprietors v. 
Hammond, Quincy 159. 

Mich.—White v. Hapeman, 43 Mich. 
267, 5 NW 3138, 38 AmR 178. 

Minn.—Roy v. Dannehr, 137 Minn. 
464, 162 NW 1050. 

Mo.—Collins v. Andriano, 264 Mo. 
475, 175 SW 194, 195 [cit Cye]; Liv- 
ingston County v. Morris, 71 Mo. 608. 

Mont.—Tracy v. Harmon, 17 Mont. 
465, 48 P 500. 

N. Y¥.—Rowland v. Miller, 60 N. Y. 
per: 399, 18 NYS 205, 22 NYCivProc 
25.¢ 

Porto Rico.—Fernadez v. Peo., 16 
Porto Rico 545. 

Utah.—Dorger v. Le Sieur, 9 Utah 
£92 80 oe VOL. : 

Va.—Howdashell v. Krenning, 103 
Va. 30, 48 SE 491; Rhule v. Seaboard 
Air Tine R.-Co., 102-Va. 3438, 46 SH 
331; Hitchcox v. Rawson, 14 Gratt. 
(55- Va.) 526. 
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tiff’s possession in the event of his recovery.74 The 
description must conform to any statutory re- 
quirements in that regard,’° except such as are 
directory only.*® 
afford enough to amend by, so that an amendment 
sufficiently describing the property will not amount 
to setting up a new and distinct cause of action for 
the recovery of different property.” 
plaint describes the premises with apparent cer- 
tainty it will be sufficient on demurrer, as the court 
will not indulge in conjecture for the purpose of 
making doubtful or equivocal that which seems to 
Where the premises are otherwise 


An insufficient description may 


If the com- 


ire be apmeke a) v. Heaphy, 88 Vt. 428, 92 
is Va.—Postlewaite v. Wise, 17 W. 


ands 
Wis.—Orton vy. Noonan, 18 Wis. 447. 
Eng.—Doe v. Bath, 2 N. & M. 440, 
28 ECL 580. 
oan Vou Pickle hie Can ames 
“The complaint in ejectment should 
so describe the land that an officer, 
charged with the execution of the 
writ of possession, describing it in- 
the same terms, will know from the 
writ what land it is his duty to put 
the plaintiff in possession of.” Col- 
lege Corner, etc., Road Co. v. Moss, 
92etnd yd Oy 1238 
[a] Description held insufficient.— 
(1) Where the complaint described 
the land involved as twenty-five feet, 
more or less, on the east side of a 
specified -lot, without giving its 
boundaries or otherwise describing 
the strip, the use of the words “more 
or less’ made the complaint fatally 
defective, as the sheriff could not 
definitley locate the strip. Roden v. 
Capehart, 186 Ala. 579, 64 S 590. (2) 
The description of the land as “one 
lot upon which a brick building is 
situated, containing two stores, on 
the east side of a vacant lot in the 
town of Brundidge ... which said 
vacant lot extends back one-hundred 
and five feet, and is bounded on 
the west by G. W. Hunter’s lot,” is 
insufficient to support a judgment, 
Griffin v. Hall, 111 Ala. 601, 20 S 485. 
(3) Plaintiff in ejectment cannot re- 
cover on an allegation that the prem- 
ises are erroneously described in a 
certain deed to her from a third per- 
son, no attempt being made to reform 
the deed, and it being insufficient to 
describe any land. Bailey v. Twin 
Lake Assoc., 91 App. Div. 500, 86 NYS 


788. 

[b] Failure to aver the state in 
which the land lies is not a fatal de- 
fect where the county is named, and‘ 
both the state and such county are 
named in the caption of the declara- 


poe Kemble v. Herndon, 28 W. Va. 
[ce] Defendant is entitled to have 


the premises claimed described with 
so much particularity that he may 
know the boundaries thereof, which 
information he is entitled to before 
he pleads. Stewart v. Camden, etc., 
Feu OeV oo Na Wa eielilos 

75. See statutory provisions. 

{a] In Indiana, under the statute 
requiring plaintiff to “particularly 
describe the premises,” the relaxation 
of the common-law rule elsewhere 
permitted is not allowed. College 
Commer etc., Road Co. v. Moss, 92 Ina. 


76. See cases infra this note. 

[a] A statute requiring descrip- 
tion by metes and bounds is directory 
merely, the object being to enable the 
officer charged with the execution of 
a judgment for possession to ascer- 
tain the locality and extent of the 
property. Glacier Mountain Silver 
NIVEL COle View WV allison Leia saemedy Tens 
SCt 1214, 32 L. ed. 172; Beard v. Fed- 
ery, 3s Wall) CU: SS.) 478, 18) I. edt 88 
Whitney v. Buckman, 19 Cal. 300; Doll 
v. Feller, 16 Cal. 432. 


77. Luquire v. Lee, 121 Ga. 624, 49 
SE 834. 
78. Carpentier v. Grant, 21 Cal. 


140; Railsback v. Walke, 81 Ind. 409; 
Pritchard v. Saunders, 46 Ind. A. 334, 


1108 [19 C.J.] 


sufficiently described it is not necessary to desig- 
nate the quantity,’® nor will a reference to a record 
in a public office,8° or a subsequent erroneous addi- 
tion to the deseription,’! invalidate the declaration. 
If from the description the court can judicially 
know that the land is in a certain county the com- 
plaint will be good in this regard so as to give the 
The complaint need not de- 
scribe the land in the same manner as in the deeds 
under which plaintiff claims, provided identity is 
shown.®* Before plaintiff can recover he must prove 
the identity of the land claimed.** 
ant is in doubt as to what property plaintiff means 
to proceed for, the latter may be compelled by rule 


court jurisdiction.®? 


EJECTMENT 


Where defend- | and townships, 


to specify the premises sought to be recovered.®® 


91 NE 7438; State v. Heaphy, 88 Vt. 
428, 92 A 813 

[al Thus the declaration in eject- 
ment was sufficient, as against an ob- 


jection that the marker forming the. 


starting point of the description was 
not sufficiently described, in that it 
was not shown to bear any dis- 
tinguishing marks or to be the only 
marker in the vicinity, and that the 
use of the word “about” in specify- 
ing a distance rendered a line uncer- 
tain, where the description was suf- 
ficiently certain to enable defendant 
to ascertain for what he was sued and 
plaintiff to point out to the officer the 
premises covered by the writ of pos- 
session and all to understand the 
limits to which the title was estab- 
lished by the judgment. , State v. 
Heaphy, 88 Vt. 428, 92 A 813. 

[b] Where uncertainty can only 
arise upon proof, in the absence of 
proof a description will not be pre- 
sumed uncertain. Carpentier v. Grant, 
21 Cal. 140. 

79. woe Vv. Dobson, 38 Penr. & 
W. (Pa.) 228. 

80. Bear v. Snyder, 11 Wend. (N. 
Y.) 592. 

Brake v. Stewart, 88 Ind. 422. 
Wilcox v. Moudy, 82 Ind. 219. 

[a] Describing land as situated in 
a certain county without any other 
local description, has also been held 
good on a motion in arrest of judg- 


ment. Doe v. Mew, 7 A. 240, 
84 ECL 1438, 112 Reprint 462. 
{b] Where premises were. de- 


scribed as being in a certain parish 
and the evidence showed that there 
were two parishes of the name given, 
it was held that this was not a vari- 
ance. Doe v. Harris, 5 M. & S. 326, 
105 Reprint 1070. 

{c] Where parishes are united by 
act of parliament fer no purpose other 
than the maintenance of their poor, 
it is a misdescription to describe 
premises as situated in the united 
parishes when they are actually with- 
in one of them. Goodtitle v. Lam- 
miman, 2 Campb. 274, 6 Hsp. 128. 

83. Williamson v. Mayer, 117 Ala. 
253, 23 S 3; Pace v. Crandell, 74 Ark. 
417, 86 SW 812 (where the complaint 
described the property by metes and 
bounds, and plaintiff was allowed to 
show that such property was identi- 
cal with property conveyed by block 
numbers as shown on an unofficial 
plot). 

84. Siragusa v. Peo., 18 Porto Rico 
579; Holly River Coal Co. v. Howell, 
36 W. Va. 489, 509, 15 SE 214. 

“The plaintiff must, by the aid of 
helping evidence, show that the calls 
of boundary in his title papers are or 
have been located on the ground, so 
as to give his ownership of the land 
claimed a definite location on the 
ground, including all or a part of the 
jJand in controversy; and to bring this 
properly before the jury, and make 
the evidence of boundary intelligible, 
the surveyor, as in this case, goes 
upon the land, surveys more or less 
according to the claims and preten- 
sions of the parties, and returns his 
maps or plats as the result of such 
work.” Holly River Coal Co. v. 
Howell, supra. 


85. Phillips v. Phillips, 21 N. J. L. 
436 


86. Sayers v. Tallassee Falis Mfg. 
Cozol67 Ate, 553, 52 S 892. 

87. Chism v. Smith, 210 N.Y. 198, 
104 NE 131. 

88. U. S— Glacier Mountain Silver 
Min. Co. v. Willis, 127 U. S. 471, 
SCt 1214, 32 L. ed. 172; Beard v. Fed- 
ery, 3 Wall 478, 18 L. ed. 88. 

Alaska.—Barrett v. Crary, 4 Alaska 
BEN 484 [quot Cyc]. 

riz.m—Veronda v. Dowdy, 13 Ariz. 
265, 267, 108 P 482 [cit Cyc]. 

Ar k.—- Maney v. Dennison, 110 Ark. 
571, 163 SW 783. 

Cal, —Hildreth v. White, 66 Cal. 549, 
6 P 454; Castro v. Gill, 5 Cal. 40. 

Ky —Laham v. Lindsay, 130 Ky. 
669, 13 SW 878; Bryant v. Strunk, 89 
SW 540, 28 KyL 556. 

Md.—Fouke v. Kemp, 5 Harr. & J. 


135. 

N. Y.—Chism v. Smith, 210 N. Y. 
198, 104 NE 181. 

[a]. Thus a complaint describing 
land formed by accretion as “part of 
section 4” is sufficiently definite to 
support a judgment, even though the 
government survey did not include 
any section 4, which at the time it 
was made was under water, it appear- 
ing that the land was popularly 
known as “section 4.” Maney v. 
Dennison, 110 Ark. 571, 168 SW 483. 

{[b] Formerly (1) declaring for a 
close merely by name was insufficient. 
Knight v. Symms, 4 Mod. 97, 98, 87 
Reprint 284 (where the court gave 
the reason: “Names of places are 
neither necessary nor material in giv- 
ing possession, because they often 
change with the proprietors; and the 
sheriff must have sufficient notice out 
of the record itself to give posses- 
sion’). (2) “This reason is wholly 
inapplicable to land in this country, 
designated by the proper lot and con- 
cession, for that is a name not liable 
to change at the will of the propri- 
etor, but known and recorded in pub- 
lic offices of the government, and suf- 
ficient to direct the sheriff with cer- 
tainty: better indeed than any mode 
in use in England, or any other mode 
that can be adopted here.’ Doe v. 
Pickle, 1Uig C).@. Bs 282 ne Se. 

89. Cal.—Hihn v. Mangenberg, 89 
Cal. 268, 26 P 968. 

Brocco -—Wooster v. Butler, 13 Conn. 

Ind.—Brown v. Anderson, 90 Ind. 


93. 

Pee Coble, 76 N. C. 
Pa.—Hawn v. Norris, 4 Binn. 77. 
Wis.—Ayers v. Reidel, 84 Wis. 276, 

54 NW 588. 

[a] A description which calls for 
a well ascertained beginning point 
from whence the land is to be run to 
a designated monument and then giv- 
ing the course of every other call in 
the description is sufficient, Muir v. 
Meredith, 82 Cal. 19, 22 P 1080. 

[b] Where there is nothing to 
control the courses and distances, no 
monuments being named except at 
the point of beginning, the line must 
be run by the needle. Brooks v. Tyler, 
DOV teas. 

{c] Insufficient description by 
boundaries.—(1) A description ‘‘Com- 


C.—Brown v. 


‘daries 9 C 


[§ 115 


Where plaintiff is in doubt as to the territorial ex- 
tent of defendant’s claim or possession, he may in- 
clude in his complaint all possible territory.®® 
complaint is not insufficient because plaintiffs may 
have claimed more land than they can prove they 
are entitled to recover.®” 

Particular forms of description which have been 
held sufficient include: 
where the property is known by such name;** a de- 
scription by boundaries; ®® by established lot, block, 
or plot number,®® or survey number;*! by sections’ 


A 


A designation by name 


or designated fractions or parts 


thereof ;°? by structures, improvements, or other 
physical characteristics,°* unless a statute requires 


mencing at a point in the easterly 
line of said premises three and one- 
eight inches southerly from the 
northerly line of said premises, and 
running thence westerly to a point 
distant one and one-eight inches 
southerly from a point in the said 
northerly line of said premises, dis- 
tant nineteen feet westerly from the 
easterly line thereof,’ was a descrip- 
tion of a straight line only, by which 
possession could not be delivered, and 
was therefore insufficient. Rowland 
v. Miller, 60 N. Y. Super. 399, 403, 18 
NYS 205, 22 NYCivProc 25... (2) “A 
complaint which merely describes the 
land as bounded on the north, east, 
and west by plaintiff’s land, and on 
the south by defendant’s land, fails 
to describe any land at all, and should 
be dismissed, as there is nothing of 
which a_bill of particulars can be 
given. Budd v. Bingham, 18 Barb. 
CN. Y.) 494. 

a vlemrehits Sonerauly, see Boun- 

pet 

90. Baker v. Carrington, 34 Misc. 
54, 68 NYS 405; Flanigen v. Philadel- 
phia, 51 Pa. 491; Doe v. Pickle, 1 U. C. 
ONE. 282 


91. McCall v. North Pine Bluff 
Realty Co., 125 Ark. 553, 188 SW 1178 
(where the complaint described the 
land owned by plolanit as “all of the 
Spanish survey No. 2426,” whereas 
the allegation concerning the par- 
ticular portion of the land of which 
defendant was alleged to be in pos- 
session described it as part of “priv- 
ate survey No. 2426,” such complaint 
was not insufficient as describing the 
land in defendant’s possession as not 

part of the lands owned by plaintiff, 
it being obvious that the unlike de- 
scriptive words were used as mean- 
ing the same thing). 

92. Ala.—Singleton v. Jaokson, 177 
Ala. 123, 59 S 45; Rayburn v. Elrod, 
43 Ala. 700; Sims v. Thompson, 36 
A 158 

Ark.—Maney G Dennison, 110 Ark. 
Bae dees Ee 78 
al.— Seen Ve IC dio, on lea 
344, 347, 109 P 635 [cit Cyc]. 
Fla.—Wade v. Doyle, 18 Fla. 630. 


Ill.— Job v. Tebbetts, 9 Ill. 143. 

Ind.—Barton v. Cridge, 145 Ind. ae 
44 NE 541; one Vv. Moore, 120 Ind 
352, 22 NE 319. 

79 e%—Louis v. Giroir, 38 La. Ann. 

Miss. Ms AS v. Doe, 13 Miss. 470, 
43 AmD 52 

Nebr. Ale v. 35 Nebr. 
292, 58 NW 67. 

[a] Description held suffictent.— 
“A strip of twenty-four acres, more 
or less, off the north end of the east 
half of the southeast quarter of sec- 
tion 22, townshin 12, ranse 3 west.’” 
Loveioy Vv. McKibben, 113 Miss. 369, 
371, 74S 281. 

93. Cunningham v. McCollum, 98 
a 38; Cushing v. Fenn, 63 Vt. 10 6, 
21 A 272; Carter v. Chesapeake, etc., 
R. Co., 26 W. Va. 644, 53 AmR 116. 

fa] Where a levee has been con- 
structed across certain lots, a com- 
plaint in an action to recover posses- 
sion thereof, which describes it as a 
Strip of land sixty feet wide running 
north and south through such lots, 


Traver, 


For later cases,developments and chang’es in the law see cumulative Annotations, same title, page and note number, 


ry ee 
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a more definite and certain description ;®4 by refer- 
ence to a map or plat,®> or to a document describing 
the property;°® or by quantity in connection with 
other controlling particulars.9’7 A description of the 
land sued for merely as part of a larger tract is 
although such larger tract is itself 
sufficiently described; the description must be such 
that the part sought to be recovered may be iden- 
But where the part is designated so that 
it can be identified and segregated from the re- 
mainder of the tract, it is sufficient to describe it as 
such part of the larger tract described. 
method of exclusion may be used,! but to locate 
definitely by exclusion it is necessary to describe 
The word ‘‘tenement’’ 
is sufficiently descriptive of land, 


insufficient, 


tified.°8 


accurately the exclusion.? 


“which strip of land had been used 
for a levee,” is sufficiently definite. 
Driver v. St. Francis Levee Dist. Di- 
rectors, 70 Ark. 358, 68 SW 26. 

94. College Corner, etc., Road Co. 
v. Moss, 92 Ind. 119 (holding, under a 
statute requiring plaintiff to describe 
the premises, particularly that the 
following description was insufficient: 
“About one-fourth of an acre of land 
situated in Union county, Indiana, in 
the northwest corner of section 25, 
township 12, range 1 west, being the 
same now occupied and held by de- 
fendant for toll-house and garden, 
beg? a lease for five years from,” 

' etc.). 

95. Matthews y. Bloodworth, 111 
Ark. 545, 165 SW 263; Pierce v. Hil- 
ton, 102 Cal. 276, 36 P 595. 

96. Sears v. Carver, 133 Ga. 422, 65 
SE 886; Guy v. Barnes, 24 Ind. 345; 
De Haven v. De Haven, 104 Ky. 41, 
46 SW 215, 47 SW 597, 20 KyL 663; 
Seeley v. Howard, 23 Mich. 11. But 
see Liggett v. Lozier, 183 Ind. 481, 32 
NE 712 (holding that a copy of a deed 
attached as an exhibit to the com- 
plaint, which is not the foundation 
of the action, cannot aid a want of 
description in the complaint, under 
Rev. St. [1881] §§ 1054, 5225). — 

fa] Thus in an action of eject- 
ment a description of the land as that 
set apart to a certain person as a 
dower, as delineated and defined in 
certain dower proceedings attached, 
which contained a plat of the land, 
was a sufficient description. Sears v. 
Carver, 1338 Ga. 422, 65 SE 886. 

97. Johnson v. Cobb, 29 S. C. 372, 
7 SE 601. 

[a] A description is sufficient: (1) 
Which calls for a lot of land one hun- 
dred varas square, bounded on three 
sides by well known streets on the 
plat of the city properly laid out, and 
on the other by unsurveyed lands. 
Garwood v. Hastings, 38 Cal. 216. (2) 
Which claims “a tract of land situate 
in township, in the county afore- 
said, containing 200 acres or there- 
abouts, bounded by other lands in 
possession of said Samuel [plaintiff] 
and Jack’s mountain, being part of a 
larger tract of 400 acres, which was 
in dispute between the said Samuel 
and James Miller, before the board of 
property, on the 2nd October, 1809.” 
Lyons v. Miller, 4 Serg. & R. (Pa.) 279. 
(3) Which designates the whole tract 
of which, the land claimed is a part, 
the quantity of the land demanded, 
and the name of the adjoining tract, 
and further describes it as lying be- 
low a certain township. Thomas v. 
Culp. 4 Serg. & R. (Pa.) 271. 

98. Ga.—Clark v. Knowles, 129 Ga. 
291, 58 SE 841; Harwell v. Foster, 97 
Ga. 264, 22 SE 994; Turner v. Rives, 
75 Ga. 606. 

Ind.—Boyer v. Robertson, 149 Ind. 
74, 48 NE 7; Roberts v. Lanam, 92 
Ind. 380; College Corner, etc., Road 
Co. v. Moss, 92 Ind. 119; Hammond v. 
Stoy, 85 Ind. 457; Jolly v. Ghering, 40 
ee 139; Unversaw v. Myers, 37 Ind. 
487. 

Ky.—Smith v. Price, 7 SW 918. 

Md.—Fenwick v. Floyd, 1 Harr. & 
G. 172. 

Mass.—Rochester Proprietors v. 
Hammond, Quincy 159- 


EJECTMENT 


Plaintiff—a. 


the evidence of 
The 


the metes and 


Mich.—White v. Hapeman, 43 Mich. 
267, 5 NW 313, 38 AmR 178. 


Miss.—Lazar v. Caston, 67 Miss. 
ATs hUlisie ie 

Va.—Hitchcox v. Rawson, 14 Gratt. 
(55. Va:) 526. : 


Wis.—Orton v. Noonan, 18 Wis. 447. 

Ont.—Cayley v. Foster, 25 U. C. Q. 
B. 405. 

[a] Rule applied.—Where the peti- 
tion described the premises sued for 
“as about fifty acres on the west side 
of or in the northwest corner of lot 
of land number five hundred and 
twenty-four in the eighth district of” 
a designated county, such peition was 
properly dismissed upon demurrer, on 
the ground that it contained no suf- 
ficient description of the premises 
sued for. Clark v. Knowles, 129 Ga. 
291, 58 SH 841. ‘ 

[b] Where plaintiff is entitled to 
the whole of the larger tract, he need 
not describe with precision the par- 
ticular part thereof withheld by de- 
fendant. Combs v. Combs, 43 SW 
697, 19 KyL 1449 (also holding that 
defect, if any, was cured by the 
answer). 

99. U.S.—Green v. Davis, 156 Fed. 
352, 84 CCA 248. 

Ark.—Lane v. Queen City Milling 
Co., 50 SW 274. 3 

Ky.—Chaffin v. Fulkerson, 95 Ky. 
277, 24 SW 1066, 15 KyL 635; Combs 
v. Combs, 43 SW 697, 19 KyL 1449. 
ane Y.—Bear v. Snyder, 11 Wend. 

N. C.—Speight v. Jenkins, 99 N. C. 
143, 5 SE 385; Johnson v. Nevill, 35 
New r 6 (le 

Tenn.—Carter v. Chattanooga, 48 
SW 117. 

1. Green v. Davis, 156 Fed. 352, 84 
CCA 248. 

2. Green y. Davis, 156 Fed. 352, 84 
CCA 248. 

{a] The burden is on plaintiff to 
show that the land claimed does not 
fall within the limits of the exclu- 
sions. Maxwell Land-Grant Co. v. 
Dawson, 151 U. S. 586, 14 SCt 458, 38 
L. ed. 279; Hawkins v. Barney, 5 Pet. 
(UW: SO= 457, 8 T.ced.2190;. Taylor. v. 
Taylor, 3 A. K. Marsh (Ky.) 18; Madi- 
son v. Owens, 1 Litt. Sel. Cas. (Ky.) 


281; Guthrie v. Lewis, 1 T. B. Mon. 
(Ky.) 142. 
3. Osborne v. Woodson, 2 N. C. 24. 


4. Inge v. Garrett, 38 Ind. 96; Hag- 
gin v. Lorenz, 15 Mont. 309, 39 P 285; 
Cushing v. Conness, 4 Nebr. (Unoff.) 
669, 95 NW 855. 

fa] Where the general description 
is different from that by courses and 
distances the latter controls. Haggin 
v. Lorenz, 15 Mont. 309, 89 P 285. 

5. U. S—Bockee v. Crosby, 3 F. 
Cas."No. 1,598, 2 Paine 432. 

Ark.—Foster v. Elledge, 106 Ark. 
342, 153 SW 819; Surginer v. Paddock, 
31 Ark, 528. 

Cal.—Steinback v. Fitzpatrick, 12 
Cale 296. 

Colo.—Tebow v. Teller, 24 Colo. A. 
239, 183 P 421. 

Ga.—Palmer v. Newberry, 141 Ga. 
61, 80 SE 322. 

Hawaii.—Archer v. Naka, 20 Ha- 
waii 215. 

N. Y.—Ensign v. Sherman, 13 How 
Pr 35 [rev on other grounds 14 How 
Pr 439]. 


In General. 
allege title or prior possession in plaintiff,’ such as 
is necessary and sufficient to entitle him to main- 
tain the action.® 


prove this without pleading it.? 
ment of the title or right of possession is sufficient.® 
The complaint need not allege how the title or estate 
was acquired or derived,® or set out the chain of 
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bounds being given.’ 
Conflicting descriptions. 
contains both a-general and a particular description 
of the property, and they conflict, the particular 
deseription will control.+ 
[§ 116] 4. Title, 


Where a_ complaint 


and Possession of 
The declaration must 


Estate, 


Plaintiff is not required to plead 
his title and its origin, but may 
A general state- 


Porto Rico.—Siena v. Rodriguez, 14 
Porto Rico . 

Tenn.—Clay v. Sloan, 104 Tenn. 401, 
58 SW 229. 

[a] Averments as to title and pos- 
session held sufficient.—-(1) Palmer 
v. Newberry, 141 Ga. 61, 80 SE 322; 
Chavier v. Adjuntas, 13 Porto Rico 
331. (2) An allegation that plaintiff 
on a day named “was possessed of 
certain lands therein described, which 
said premises the said plaintiff claims 
in fee simple absolute” is the equiv- 
alent of an averment of title in the 
premises in fee simple absolute. 
Marshall v. Shafter, 32 Cal. 176. 

[b] Allegations held insufficient. 
—(1) In an action to recover posses- 
sion of a reservoir site, an allegation 
that the estate of plaintiff is a law- 
ful reservoir filing, with the right to 
acquire the title by purchase or con- 
demnation from the owners thereof, 
is not sufficient. Tebow v. Teller, 24 
Colo. A. 239, 133 P 421. (2) Where 
the title depends on death of certain 
remaindermen without issue, an aver- 
ment that no one knows whether they 
are dead or alive, or whether they 
left issue or not, but that they have 
been absent and unheard of for more 
than thirty years, is insufficient, be- 
ing an allegation of ignorance and 
not an allegation of fact. Furr v. 
Burns, 124 Ga. 742, 53 SE 201. 

6. Chidsey v. Brookes, 130 Ga. 218, 
60 SH 529,-14 AnnCas 975. 

{a] Prior possession need not be 
alleged, where a right to possession 
is shown. Delgado v. Bernal, 7 Porto 
Rico Fed. 666. 

ae to support action see supra §§ 


Prior or adverse possession see 
Supra §§ 25-32. 

7 Payne v. Treadwell, 16 Cal. 220; 
Anderson v. Proctor Coal Co., 74 SW 
717, 25 KyL 130; Witty v. Barham, 
147 N. GC. 479, 61 SH 372. 

{a] Showing validity of married 
woman’s deed.—The complaint in 
ejectment by the purchaser under a 
deed of trust executed by a married 
woman alone on her land need-not al- 
lege that she executed it without the 
written consent of her husband be- 
cause of his continued absence, that 
being evidential matter, arising only 
on objection to the validity of the 
deed. Witty v. Barham, 147 N. GC 
479, 61 SE 372. 

8. Oury v. Duffield, 1 Ariz. 509, 25 
P 533; Castro v. Richardson, 18 Cal. 
478; Helena First Nat. Bank v. Rob- 
erts, 9 Mont. 323, 23 P 718; Billings v. 
Sanderson, 8 Mont. 201, 19 P 307; 
Northern Pac. R. Co. v. Lilly, 6 Mont. 
65, 9 P 116; Mauldin v. Ball, 5 Mont. 
96, 1 PB 409; McCauley v. Gilmer, 2 
Mont. 202. 

fa] MZllustration.—An allegation 
in complaint in ejectment, that plain- 
tiff on a day named ‘was possessed 
of” certain lands therein described, 
“which said premises the said plain- 
tiff claims in fee simple absolute,” is 
an allegation of title in plaintiff to 
the premises in fee simple absolute. 
Marshall v. Shafter, 32 Cal. 176. To 
same effect Dugas v. Hammond, 130 
Ga. 87, 60 SE 268. 

9. U. S.—Taylor v. Anderson, 197 


EVIE (lS Crd a 


title relied on,!° but it is sufficient to allege gen- 
erally that plaintiff is the owner! and entitled to 
the possession,’ unless the form or substance of 
the averment is preseribed by statute,t? in which 
event an averment in the statutory form will be 
Plaintiff may, however, allege or set 
ont his title in detail,!® and if the facts alleged show 
title in plaintiff, it is not necessary to state the 
But if he under- 


sufficient.14 


conclusion that he is the owner.?® 


xweu. 383 ae 243 U. S. 74, 34 SCt 724, 
58 L. ed. 218]. 


Cal.—Merryman vy. Kirby, 13 Cal. 
A. 344, 109 P 635. 
Ka sas Pac. R. Co. v. Mc- 


Bratney, 12 Kan. 9. 

Ky.—War Fork Land Co. v. Spivey, 
162 Ky. 600, 172 SW 1042; Louisville, 
etc., R. Co, v. Taylor, 138 Ky. 437, 128 
SW 325; Cameron v. Beatty, 138 Ky. 
Op. 242. 

Minn.—Atwater v. Spalding, 86 
Minn. 101, 90 NW 3870, 91 AmSR 331; 
Curtiss v. Livingston, 36 Minn. 380, 
31 NW 357. 

Mont.—Consolidated Gold, etc., Min. 
Co. v. Struthers, 41 Mont. 565, 111 
P 152; Billings v. Sanderson, 8 Mont. 
201, 19 Pesore 

N. Y. Overbagh v. Oathout, 90 Hun 
ee va NYS 962. 

C.—Witty v. Barham, i147 N. C. 
479, “61 SE 372. 

Or.—Smith v. Algona Lumber Co., 
WocOrwl Uso eu Loo we 92 7 Reasecy, 
Hannah, 3 Or. 301 

Tenn.—Jones v. Coal ead etc., 
Co., 188 Tenn..159, 180 SW 179. 
rae ci Ca 1.—Coryell v. Cain, 16 Cal. 

Shean ts v. Martin, 101 SW 914, 
31 KyL 216. 

Mo. Praca a Kuppertz, 235 Mo. 
479, 1389 SW 3 

N. Sh oe Carrington, 34 Misc, 
54, 68 NYS 405; Ensign v. Sherman, 
13’ HowPr 35 [aft 14 HowPr 439]. 

Okl.—Shellenbarger v. Fewel, 34 
OE (924 PL GL. 

11. Cal.—Garwood v. Hastings, 38 

216; Payne v. Treadwell, 16 Cal. 
88 Ind. 


oan 

Ind.—Schenck vy. Kelley, 

44 

Ky. —War Fork Land Co. v. Spivey, 
162 Ky. 600, 172 SW 1042; Williams 
v. Watson, 44 Sw 424, 19 KyL 1798. 

Minn.—Atwater v. Spalding, 86 
Minn. 101, 90 NW 370, 91 AmSR 331; 
Schultz v. Hadler, 39 Minn. Tots 39 
NW 97; Curtis v. Livingston, 36 Minn. 
880, 31 NW 357; Pinney v. Fridley, 9 
Minn. 238. 

N. Y.—Church v. Hempsted, 27 App. 
Div. 412,,50 NYS 325; Baker v. Car- 
rington, 34 Misc. 54, 68 NYS 405; 
Hunter! v. Willard, 162 NYS 364. 

S. C.—_Nicholson v.  Villepegue, 
91S. Cc. 231, 74 SE 506; Senterfeit v. 
Shealy, 66 3¢ 384, 44 SE 958; Liv- 
ingston v. Ruff, 65 S. C. 284, 43 SE 678. 

[a] Fact or conclusion.—(1) “As 
a Beherel rule an allegation that a 
party is the ‘owner’ of real or per- 
sonal property, or is ‘seized’ of realty, 
is an allegation of an ultimate fact 
and not of a conclusion of law. Such 
allegations apparently seem to state 
a legal conclusion, but the authorities 
generally hold that they state a trav- 
ersable fact.” Livingston v. Ruff, 65 
Si C.4284, 0285. 286, 43 5S 62804 2) 
“When it is alleged that plaintiff has 
title to certain premises, the meaning 
ordinarily attached to such statement 
is that plaintiff is the ‘owner of’ the 
premises, or is ‘seized of’ the same, 
and we do not see that the former ex- 
pression involves the statement of a 
legal conclusion any more than the 
latter. Whether plaintiff has title, is 
the ultimate fact to be established by 
matters of evidence which go to show 
ownership or title.’ Livingston v. 
Ruff, supra. 

{b] Allegation held sufficient.—An 
allegation that “plaintiffs now are 
and during all times herein mentioned 
were either the owners of or their 
immediate grantors were the cwners 
of, the land described,’ and that 


For later cases,developments and changes in the law see cumulative Annotations, same 


EJECTMENT 


“said plaintiffs or their said grantors 
were the owners in fee of those cere 
tain lots, -. . . and are such. own- 
ers now and during all of the times 
herein mentioned, and in possession 
thereof,’’ and that while so possessed 
defendants entered, ete., sufficiently 
alleged that plaintiffs were the own- 
ers of the property sought to be re- 
covered when the action was begun. 
baret hae es Y Kirby, 13 Cal. A. 344, 109 
P 635 

[eo]. A tenant for a term of years 
may allege that he is the owner in 
an action against his landlord. 
Parker v. Minneapolis, etc., R. Co., 
79 Minn. 372, 82 NW 673. 

{d] Contradictory averments. — 
Where a petition states that plaintiff 
is the owner and entitled to the pos- 
session of the land, and after describ- 
ing the land it then alleges that the 
larger portion thereof is the property 
of plaintiff, thus contradicting the 
previous averment that he owned all 
of the land, it cannot be determined 
from the petition what portion of the 
land belonged to plaintiff. Casteel v. 
Scages, 5 Ky. Op. 185. 

{e] Motion to make definite and 
certain.—‘‘If defendant desired a 
more definite statement as to the na- 
ture of the plaintiff’s title whether in 
fee or for life, etc., the proper remedy 
was a motion to make definite and cer- 
tain.’ Livingston v. Ruff, Sac; 
284, 286, 43 SH 678. See also Schenck 
v. Kelley, 88 Ind. 444 (where this 
course was suggested but not ruled 
upon). 

12. See infra § 117. 


13. See statutory provisions. 
14. Dugas v. Hammond, 130 Ga. 
87, 60 SE 268; Ladd v. Ladd, 252 Tl). 


43) 47, 96 NB 561 (“When the statute 
by express enactment provides what 
matters shall be pleaded, other mat- 
ters need not be pleaded’); Olin v. 
Henderson, 120 Mich. 149, 79 NW 178; 
Meer eiaee v. Miller, 63 Wash, 680, 116 
[a] In Georgia (1) the allegations 
in the statutory form of complaint 
that plaintiff “claims title” to land is 
the euuivalent of an allegation of 
title. Dugas v. Hammond, 130 Ga. 87, 
60 SE 268. (2) Where the petition de- 
parts from the statutory form, and 
alleges that plaintiff claims title un- 
der an abstract of title annexed to the 
petition, it is equivalent to an allega- 
tion that plaintiff’s title is as defined 
in his abstract. Dugas v. Hammond, 
130 Ga. 87, 60 SE 268. 
15. Lawe v. Hyde, 39 Wis. 345. 
fa] In Wisconsin Rev. St. c 141 § 
4, although it did not require a com- 
plaint to set out plaintiff’s title, yet 
did not prohibit special complaints in 
that form, ‘they being proper where 
the rights of the parties depend 
wholly on questions of construction 
AE the court. Lawe v. Hyde, 39 Wis. 
{[b] A complaint is sufficient on 
demurrer which asserts title based 
on a deed regular in form, clear in 
terms, and apparently founded on ie 


valuable consideration. Ewing 
Cones, 131 Ind. 600, 30 NE 1069; 
aes xv. Lutz, 131 Ind. 361, 30 NB} 
16. Lovely v. Speisshoffer, 85 
Ind. 454, 
17. Castro v. Richardson, 18 Cal. 


478; Schultz v. Hadler, 39 Minn. 191, 


39 NW 97; Hunter v. Willard, 162 
NYS 364. 
[a] Rule appvlied.—A complaint al- 


leging that plaintiff duly made a tim- 
ber culture entry, whereby he became 


[§ 116 


takes to set forth the particular facts on which his 
title rests, he must allege all that he could have 
been called upon to prove under the general aver- 
ment,!7 and a general allegation of ownership will 
not aid plaintiffs who have alleged title in them- 
selves specifically, in case the specific allegations 
do not show title in them.'* By some statutes, plain- 
tiff is required to set forth with more or less par- 
ticularity the title under which he claims,’® as to 


possessed of and entitled to the pos- 
session of the land in controversy, 
but which fails to allege ownership 
of the land, fails to state a cause of 


action. Schultz v. Hadler, 39 Minn. 
LOTS SONI a9 
{b] Tax sale.—Where plaintiff 


bases his action on title acquired at 
a tax sale he must allege facts show- 
ing a substantial compliance with 
all the requirements of the statute 
authorizing such sale. Hundley v. 
Taylor, 25 SW 887, 15 KyL 808; 
area v. Pettebone, 16 Pa. Dist. 


{c] Sheriff’s sale-—Where title is 
claimed under a _ sheriff’s deed, all 
facts necessary to show validity of 
the deed to pass the title of defendant 
in execution to plaintiff must be al- 
leged. Chappell v. Sudduth, 5 Ky. Op. 
57 (holding that in order to recover 
under a Sheriff’s deed, the petition 
must show the execution, levy, and 
deed of the sheriff, also the judgment 
upon which the execution issued, since 
the judgment and execution are the 
authority for selling, and must be 
exhibited to show that the party’s 
right has been regularly deduced from 
the original claimant); Wile v. 
Sweeny, 2 Duv. (Ky.) 161; Schultz v. 
Selberg, 80 Or. 668, 157 P 1114 (com- 
plaint held insufficient). 

{d] Reversionary title.-—(1) In an 
action to recover portions of aban- 
doned streets, where plaintiff relies 
upon a reversion and a deed from the 
original grantor, he must allege how 
and when the title to the portions re- 
verted. Bothwell v. Denver Union 
Stock Yards Co., 39 Colo. 221, 90 P 
1127. (2) In ejectment fora portion 
of land deeded for railroad purposes, 
but diverted to other uses, the com- 
plaint must state facts showing a re- 
version, and show what part had thus 
reverted. Harrold v. Seaboard -Air 
Line R. Co., 131 Ga. 360, 62 SH 326. 
(3) Where plaintiff relies on breach 
of a condition subsequent in a deed 
from him to defendant, a complaint 
showing such deed must also allege 
action on plaintiff’s part electing to 
take advantage of such breach of 
condition. Marsh v. Bloom, 133 Wis. 
646, 114 NW 457, 14 LRANS LTBI 
14 ‘AnnCas 1012 


{e] Performance of conditions 
precedent in the deed under which 
plaintiff claims must be alleged. 


Johnston v. McDowell, 37 Tex. 595. 

[f] Where plaintiff claimed under 
a grant from a husband holding in 
the right of his wife, it is error to al- 
lege in the pleading that the husband 
alone was seized in fee in right of his 
wife, the seizin being joint, and the 
fee being in the wife. Stroebe v. 
Fehl, 22 Wis. 337. 

18. Dugas v. Hammond, 130 Ga. 
87, 60 SH 268 (general statutory aver- 
ment limited by reference to abstract 
filed as exhibit); Morgan v. Lake 
Shore, etc., R. Co., 130 Ind. 101, 28 NE 
548; Hunter v. Willard, 162 NYS 364, 
See Martin v. Palmer, 156 App. Div. 
327, 141 NYS 396 (where this rule 
was applied to an allegation of title 
in partition). 

Averment of title in partition see 
Partition [30 Cye 215]. 

19. See statutory provisions. 

[a] In Arkansas, under a statute 
requiring the complaint to state facts 
showing prima facie title in plaintiff, 
a complaint alleging that plaintiff is 
the owner in fee simple and entitled 
to immediate possession, but not 
showing who plaintiff is, or by what 
right he claims, whether by descent, 


citle, page and note number. 


. 


a at 


§ 116] 


file an abstract of it,2° or to set forth the nature and 
extent of the estate or title claimed,?* or to set 
forth all deeds or written evidences of title on 
But unless required 
by statute, plaintiff’s title deeds need not be set out 
in the complaint by copy or otherwise. 


which he relies for recovery.?? 


EJECTMENT 


different source 


Different 


sources of title may be alleged,?* but after issue 


purchase, or by operation of law, does 
not state a cause of action. McAlister 
v. Harness, 110 Ark, 293, 161 SW 185. 

20. See statutory provisions; and 
Crawford v. Carter, 146 Ga. 526, 91 SE 
780; Dugas v. Hammond, 130 Ga. 87, 
60 SE 268; Hunter v. Bonbright, 17 
Pa. Dist. ake Snyder v. Pettebone, 16 
Ray wisteed. 

[a] In Georgia (1) a plaintiff su- 
ing for land in the statutory form 
can allege facts showing title inside 
the petition instead of annexing 
thereto an abstract of title, the re- 
quirement of the statute as to at- 
taching an abstract of title to the 
petition being directory rather than 
mandatory. Rooks v. Tucker, 129 Ga. 
7144, 59 SE 778. (2) The code pro- 
vision that an abstract of title shall 
be annexed to the declaration for the 
recovery of land and mesne profits 
does not apply to actions in ejectment 
brought in the common-law form. 
Georgia Iron, etc., Co. v. Allison, 116 
Ga. 444, 42 SH 794. (3) “The legis- 
lative intent was not to abolish the 
distinctive features of good _ plead- 
ing, but to authorize a simplified and 
concise form of a petition applicable 
to certain actions. These forms were 
permissive, and not obligatory. Hil- 
liard v. Doe, 7 Ga. 172. While not in- 
tending to repeal the form of state- 
ment of the cause of action according 
to the rules of the common law, the 
statutory forms were allowable as a 
substitute.” Dugas v. Hammond, 130 
Ga. 87, 88, 60 SE 268. (4) Under the 
statutory form of action the abstract 
of title is not a part of the petition. 
Dugas v. Hammond, 130 Ga. 87, 60 
SE 268; Yonn v. Pittman, 82 Ga. 637, 
9 SE 667. (5) The abstract of title 
is not part of the petition, although 
incorporated therein or attached 
thereto as an exhibit, and in terms 
made a part thereof. Crawford v. 
Carter, 146 Ga. 526, 91 SE 780. (6) 
“The sole object of the abstract is to 
apprise the defendant of the nature 
of the title claimed, and of the spe- 
cific documents which will be intro- 
duced on the trial. It is not neces- 
sary that the documents indicated 
shall in and of themselves constitute 
a perfect chain of title, but their rele- 
vanecy may be made apparent at the 
trial by any admissible evidence ad- 
duced for that purpose. It is not re- 
quired that the abstract shall be so 
clear and complete as to withstand 
the force of a demurrer.” Yonn v. 
Pittman, 82 Ga. 637, 641, 9 SE 667. 

21. See statutory provisions; and: 

U. S.—Malony v. Adsit, 175 U. S. 
281, 20 SCt 115, 44 L. ed. 163 (constru- 
ing Oregon statute which was made 
applicable to Alaska); Witherell v. 


eye ere. , 30 BF. Cas. No. 17,917, 4 Sawy. 
23 

Gal. —Fuller v. Say cts 176 Cal. 637, 
A hase 


11 (claim as tenants in common in 
fee simple held sufficient). 


Ill.— Ladd v. Ladd, 252 Ill. 43, 96 
NE 561; Rawlings v. Bailey, 15 Ill. 
178; Ballance v. Rankin, 12 Ill. 420, 
54 AmD 412. 

Mich.—Olin v. Henderson, 120 
Mich. 149, 79 NW 178; Goodall v. 
eee 60 Mich. 382, 27 NW 556. 


N. Y.—Cagger Vv. Tansing, (GE INAY O's 
417 [aff 4 Hun 812]; Austin v. Schluy- 
ter, 7 Hun 275; Wnsign v. Sherman, 
14 HowPr 439. 

Or.—Little v. Pherson, 35 Or. 51, 
56 P 807; Johnson y. Crookshanks, 21 
Or. 339, 28 P 78; Thompson v. Wolf, 
6 Or. 308. 

Tenn.—Royston v. Wear, 3 Head 8. 

Va. oach v. Blakey, 89 Va. 767, 
17. SE .228: 

Wash.—Wilkeson v. Miller. 
Wash. 680, 116 P 268; Belles v. Miller, 
10 Wash. 259, 38 P 1050. 


63 | 
"1198, 2 A 399. 


W. Va.—ZJarrett v. Stevens, 36 W. 
Va. 445, 15 SE 177. 

Wis.—Mash v. Bloom, 133 Wis. 646, 
114 NW 457, 14 LRANS 1187, 14 Ann 
Cas 1012; Haight v. Clifford, 42 Wis. 
571; Allie v. Schmitz, 17 Wis. 169. 

Newfoundl.—Crossman v. Horwood 
Lumber Co., 9 Newfoundl. 115. 

[a] Purpose of statute.—‘‘The 
statute does not have for its object 
that the declaration shall state that 
he claims, for the plaintiff’s suing 
shows an intent to claim; but the ob- 
ject is to show the duration of his 
estate, so as to show what judgment 
shall be given, and the effect of the 
recovery.” Jarrett v. Stevens, 36 W. 
Val. 4455-4460. 15" SB) 17. 

{b] Sufficiency of averment.—(1) 
“Tt is not necessary *to state it in 
detail, or the facts constituting the 
estate or interest claimed in the land 
but the general form or character of 
the estate or interest must_ be 
averred.” Austin v. Schluyter, 7 Hun 
(N.Y)! 275.0 (2) It -is* sufficient to 
allege that plaintiff is the sole or part 
owner in fee simple, or upon condi- 
tion or for life or for years, as the 
case may be. Brosnan v. White, 136 
Fed. 74, 68 CCA 642 (under Alaska 
code, adopted from the Oregon laws). 
(3) “Saying that the plaintiff was 
possessed in fee is equivalent, in ef- 
fect, to an allegation that he was 
seised in fee, or that he owned or 
claimed.in fee.” Jarrett v. Stevens, 
36 W. Va. 445, 447, 15 SE 177. (4) 
Where the declaration alleges that 
plaintiff ‘‘claims in fee,” it need not 
specify the nature of the fee claimed, 
and may recover on proof of a base or 
qualified fee. Ladd v. Ladd, 252 Ill. 
43, 96 NE 561 [expl Schumann v. 
Sprague, 189 Ill. 425, 59 NE 945]. 
Where the only kind of estate that 
could be held was that of possession, 
as in Alaska, it is sufficient for plain- 
tiff to allege that his estate was of 
that nature, without stating whether 
it is in fee, for life, or for a term 
of years. Malony v. Adsit, 175 U. S. 
281, 20 SCt 115, 44 L. ed. 163 [appr 
Bennett v. Harkrader, 158 U. S. 441, 
15 SCt 863, 39 L. ed. 1046]. (6)_A 
complaint to recover an undivided in- 
terest should specify the proportional 
extent of the interest claimed. Roy- 
ston v. Wear, 3 Head (Tenn.) 8 (de- 
fect not fatal after verdict). (7) A 
vendee in possession under an exe- 
cutory contract of sale may recover 
under an averment of title in fee, 
without setting up such contract. 
Olin v. Henderson, 120 Mich. 149, 156, 
79 NW 178 (‘While it is true that the 
plaintiffs had not the legal title, and 
therefore did not show title in fee, as 
alleged in the declaration, yet, under 
the statute in question, prescribing 
the contents of the declaration, there 
is Only one requirement, if the statute 
is strictly followed, under which 
plaintiffs could bring their action, 
and that is that they claimed in fee. 
While plaintiffs might with propriety 
have fully set out the contract,.and 
possession under it, we are cited to no 
authorities requiring this to be 
done’’). (8) A complaint alleging 
that the city was the owner of an 
easement in the property described, 
for street and highway purposes, as- 
serting that the city was entitled to 
the immediate possession of the 
ground, and that defendant had taken 
possession of and was wrongfully 
withholding it, was sufficient. Butte 
v. Mikosowitz, 39 Mont 350, 102 P 593. 
(9) The declaration should set forth 
the title of plaintiff in terms so ex- 
plicit that judgment in his favor will 
determine the character of his estate 
and not simply his rigit of posses- 
sion. Dunn v. Sullivan. 23 R. I. 605, 
bIpAr203 Taylor=v.—O Neil; 15°R. TL 
(10) An averment that 


his complaint is based.?° 
sion has been held a sufficient allegation of title to 
maintain ejectment, possession being 
evidence of title.?° 
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joined plaintiff cannot rely for the first time on a 


of title than the one on which 
An allegation of posses- 


prima facie 
An allegation that the party is 


‘plaintiff claims title by purchase is 


not a sufficient statement of title 
under such a statute. Drake v. Root, 
Ze Coloje6sp: 

{c] Evidentiary matter is not re- 
quired to be pleaded by such a stat- 
ute. Brosnan v. White, 136 Fed. 74, 
68 CCA 642 (under Alaska statute); 
Moore v. Frazer, 15 Or. 685, 16 P 869; 
Belles v. Miller, 10 Wash. 259, 38 P 
1050 (title under execution sale). 

{d] In Indiana, under a statute 
requiring plaintiff to state “the in- 
terest he claims,’ a complaint merely 
alleging that plaintiff is ‘‘the owner” 
and entitled to possession is sufficient 
on demurrer. Schenck v. Kelley, 88 
Ind. 444 [foll Burt v. Bowles, 69 Ind. 
1; Steeple v. Downing, 60 Ind. 478]. 

[e] Waiver of objections.—De- 
fects in this respect may be waived 
by taking issue upon the facts as al- 
leged in the complaint by the answer 
and setting up new matter by way of 
defense. Johnson v. Crookshanks, 21 
Or. 339, 28 P 78 

22. See statutory provisions. 

{a] In Arkansas (1) under the act 
of March 5, 1875, requiring plaintiff 
to set forth in his complaint all deeds 
and other written evidences of title 
on which he relies, and to file copies 
of the same so far as they can be ob-~ 
tained, it is not necessary for plain- 
tiff to copy his title deeds in his com- 
plaint, and also to file with it copies 
as exhibits; it is sufficient to state 
the substance of the deeds, etc., re- 
lied on in the complaint, and to file 
with it copies as exhibits. Surginer 
v. Paddock, 31 Ark. 528. (2) Alleg- 
ing ownership of the land, and ex- 
hibiting the deeds and evidences of 
title relied on is a sufficient compli- 
ance with the statute. Fagg v. Mar- 
tin, 53 Ark. 449, 14 SW 647. 

[b ] Waiver of requirement.—A 
statutory provision as to setting 
forth deeds and other written evi- 
dence of title in the complaint is for 
the benefiteof defendant and iS waived 
by him when he answers without ob- 
jection or permits judgment by de- 
fault. Merrill v. Martin, 3 Ind. T. 
761, 64 SW 539. 

[e] The effect only of a document 
need be stated and it meed not be set 
out in the precise words thereof un- 
der Order xix rule 21. Darbyshire v. 
Leigh, [1896] 1 Q. B. 554. 

23. Lash v. Perry, 19 Ind. 322. 

[a] One claiming under a deed 
subject to prior covenants entered 
into by the grantor and grantee need 
not set out such covenants. Lock- 
wood v. Mills, 39 Ill. 602. 

24. Stephenson v. Wilson, 50 Wis. 
95, 6 NW 240. 

Laying demises see infra § 120. 

25. White River Min, etc., Co. v. 
Langston, 76 Ark. 420, 88 SW Sy (ie 

{a} hus where a complaint in 
ejectment for a mining claim based 
plaintiff’s title solely on a location 
of the claim, and the sole. issue raised 
by the answer was one of forfeiture 
of the location for failure to perform 
the assessment work required by law, 
plaintiffs could not, after the case 
was before the jury, rely on adverse 
possession as a source of title. White 
River Min., ete., Co. v. Langston, 76 
Ark, 420, 88 SW 971. 

26. Fuller v. Fuller, 176 Cal. 637, 
169 P 369; Smith v. Doe, 15 Cal. 100; 
Norris v. Russell, 5 Cal. 249; Hutchin- 
son v. Perley, 4 Cal. 33, 60 "AmD SS 
Horton v. Murden, 117 Ga. 72, 48 SH 
786; Jarrett v. Stevens, 36 W. Va. 445 
15 Sh 177. See also supra §§ 95-32. 

fa] Possession after maturity of 
title by prescription should he alleged 
where plajntiff relies on title by ad- 
verse possession or prescription. 
Schoonmaker v. Doolittle, 118 Ill. 605, 
8 NE 839. 

{b] Mineral lands.—Mere posses- 


_ 
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seized in fee is an allegation of possession.2” Plain- 
tiff is not required in his complaint to anticipate 


and avoid a defense,?* but if he does so, facts such. 


as would show a title sufficiently ‘strong to avoid or 
destroy such defense must be stated.?® 

Time of seizin or ownership. Seizin or posses- 
sion within the period of limitations applicable to 
the action need not be alleged®° unless so required 
by statute,?2 or unless the allegations show that 
defendant’s possession is adverse under claim or 
color of title®? But it is sufficient to lay owner- 
ship and right of possession at any time before 
commencement of the action,?*? and after the time 
when it actually accrued,** although it has been held 
that plaintiff must allege the title on which he re- 
lies as existing at the time of the commencement 
of the action.®> 

{[§ 117] b. Right to Possession. The complaint 
must allege that plaintiff is entitled to the posses- 
sion®® at the time of the commencement of the 
action,’?7 and this requirement is sometimes ex- 
pressly declared bv statutes*® which sometimes also 


require the time when plaintiff’s right to possession 
accrued to be stated.2® The averment need not be 
made in the exact words of the statute.*° It is 
sufficient to aver “plaintiff’s title, estate, or owner- 
ship,4! and then to state in terms that plaintiff is 
entitled to the possession,*? or to state facts from 
which the right to possession arises by necessary 
implication.4* Upon the ground that the right to 
possession follows as a conclusion of law from the 
seizin, it has been held sufficient for the complaint 
to allege seizin in plaintiff, without also alleging his 
right to possession.** But a mere averment that de- 
fendant unlawfully withholds possession is insuf- 
ficient as an averment that plaintiff is entitled to 
possession,*® and it has been held that the averment 
in terms that plaintiff is entitled to possession is 
the averment of a conclusion of law and not a state- 
ment of fact,#° and therefore is not admitted by a 
demurrer.*7 A complaint defective for failure to 
aver right to possession may be ‘aided or cured by 
answer,*® but the total omission of such averment is 


sion of a large tract of mineral land 
is not sufficient to support ejectment 
as against a person entering upon and 
occupying lands for mining purposes; 
and therefore a complaint merely al- 
leging such possession, although not 
sufficiently denied by the answer, will 
not support a judgment on the plead- 
ings. Smith v. Doe, 15 Cal. 100. 

27. Williams v. Watson, 44 SW 
424, 19 KyL 1798; Nicho'son v. Vil- 
lepegue, 91 S. C. 231, 74 SE 506. 

28. Morgan v. Lake Shore, etce., R. 
Co., 130 Ind. 101, 28 NE 548; Duffy v. 
Duffy, 20 Pa. Super. 25; Parr v. Cur- 
rence, 53 W. Va. 524, 44 SE 184. 

{a] Thus in ejectment against a 
cotenant having an equitable interest 
in the land, the legal title to the 
whole being vested in plaintiff, it is 
not necessary that the declaration 
mention the equity in defendant, that 
being a matter of defense. Parr v. 
Currence, 53 W. Va. 524, 44 SH 184 
(under Code [1899] ¢ 90 § 2022, pro- 
viding for equitable defense). 

{b] Plaintiff need not negative 
breach of a condition subsequent in a 
conveyance under which he claims. 
Lewis v. Lewis, 74 Conn. 630, 51 A 
854, 92 AmSR 240. 

29. Morgan v. Lake Shore, etc., R. 
Co., 130 Ind. 101, 28 NE 548. 

30. Peter v. Stephens, 11 Mont. 
115, 27 P 4038, 28 AmSR 448; Van 
Cleve v. Rook, 40 N. J. L. 25; Wilke- 
son v. Miller, 63 Wash. 680, 116 P 
268 [foll Balch v. Smith, 4 Wash. 497, 
30 P 648). 

[a] Rule applied—An averment 
that plaintiff. was possessed of the 
property sued for on a certain day, 
and that while so possessed on a cer- 
tain later day defendant entered and 
ejected him is sufficient, although 
twenty-five years intervene between 
the two days. Schoonmaker v. Doo- 
little, 118 Ill. 605, 8 NE 839. 

31. Bockee v. Crosby, 3 F. Cas. No. 
1.593, 2 Paine 432 (applying New 
York statute). 

32. Peter. v. Stephens, 11 Mont. 
115, 27 P 408, 28 AmSR 448. 

{a] Reason for rule.—“It does not 
follow that because the plaintiff’s 
right of possession accrued more 
than twenty years ago, that her right 
of action is gone, for to produce this 
result it is necessary to introduce a 
second factor, to wit, that there has 
been an adverse possession covering 
theestatutory period.” Van Cleve v. 


Rook, 40 N. J. L. 25, 26. 

33. Salmon v. Symonds, 24 Cal. 
260. 

fa] Continuance of seizin pre- 


sumed.—When seizin has once been 
shown, it will be presumed to con- 
tinue until’ allegation and proof of 
adverse possession in some one else. 
Balch v. Smith, 4 Wash. 497, 30 P 
648. 


{b] An allegation that the an- 
cestor of plaintiff died seized or pos- 
sessed of the property is sufficient to 
show seizin in plaintiff. Garner v. 


Manhattan Bldg. Assoc., 138 N. Y. 
Super. 539. 
{c] Omission of year.—Where the 


declaration alleges that plaintiff was 
seized of the premises sued for on a 
certain day and month, but omits to 
state the year, it will be presumed 
that the seizin was previous to the 
commencement of the suit. White- 
side v. Decatur Branch Bank, 10 Ala. 


249. 
Van Cleve v. Rook, 40 N.J.L. 25. 

35. Miller v. Hoberg, 22 Minn. 249; 
Armstrong v. Hinds, 8 Minn. 254. 

36. Ind.—Nutter v. Hendricks, 150 
Ind. 605, 50 NE 748; Simmons v. Lind- 
ley, 108 Ind. 297, 9 NE 360; Mansur v. 
Streight, 103 Ind. 358, 3 NE 112; 
Swaynie v. Vess, 91 Ind. 584; Miller 
v. Shriner, 87 Ind. 141. 

Minn.—Atwater v. Spalding, 86 
Minn. 101, 90 NW 370; Armstrong v. 
Hinds, 8 Minn. 254. 

Mo.—Jamison vy. Smith, 4 Mo. 202. 

Nebr.—George v. McCullough, 48 
Nebr. 680, 67 NW 758. : 

N. M.—Osborne vy. U. S., 3 N. M. 
Zrs.n0 © 465: 

N. Y.—Moores v. Lehman, 52 N. Y. 
Super. 283. 

Or.—Bingham v. ‘fern, 18 Or. 199, 
23 P A382" 

Wis.—Le Blond +. Peshtigo, 140 
Wis. 604, 123 NW 157. 25 LRANS 511; 
Barclay v. Yeomans, 27 Wis. 682. 

37. Vance v. Schroyer, 77 Ind. 501; 
Mesh v. Bloom, 133 Wis. 646, 114 NW 
457, 14 LRANS 1187, 14 AnnCas 1012; 
Ashland M. E. Church v. Northern 
Pac. R. Co.,-78 Wis. 131, 47 NW 190. 

38. See statutory provisions; and 
cases supra notes 36, 87. 

Feet 3 Vreeland v. Ryerson, 28 N. J. 


40. Swaynie v. Vess 91 Ind. 584; 
Knight v. McDonald, 37 Ind. 463. 

41. See supra § 116. 
42. Mansur v. Streight. 103 Ind. 
358, 3 NE 112; Butte v. Mikosowitz, 
39 Mont. 350, 102 P 593; Church v. 
Hempsted, 27 App. Div. 412, 50 NYS 
325. See also cases supra note 36. 

43. Mansur v. Streight, 103 Ind. 
358, 3 NE 112;. Swaynie v. Vess, 91 
Ind. 584; Vance v. Schroyer, 82 Ind. 
114; Masterson v. Townshend, 123 N. 
Y. 458, 25 NE 928, 10 LRA 816 [rev 
57) Nin Y.. Super. .21, 05 SINYSw 182d2 
Walter v. Lockwood, 23 Barb. (N. Y.) 
ate Carson v. Butt, 4 Okl. 133, 46 P 


44, Cal—Payne v. Treadwell, 16 
Cal. 220 [overr Gladwin v. Stebbins, 
2 Cal. 103, and Payne yv. Treadwell, 
5 Cal. 310, and reviewing cases]. 

Ill.—Parr v. Van Horn, 38 Ill. 226. 

Minn.—Bena Townsite Co. v. Sauve, 
104 Minn. 472, 116 NW 947. 


N. Y.—Walter v. Lockwood, 23 
Barb. 228; Halsey v. Gerdes, 17 Abb 
NCas 395 [disappr Moores v. Lehman, 
52 N. Y. Super. 283]. 

S. C.—Senterfeit v. Shealy, 66 S. 
C. 384, 44 SH 958; Livingston v. Ruff, 
65 S.C. 284, 43 SE 678; Wilmington, 
etc.,, R.-Co._v.. Garner, 27S. 'C)150;72 
SE 634. 

Utah.—Jones v. Memmott, 7 Utah 
340, 26 P 925. 

{aj Thus a complaint is sufficient 
which states that the legal title is in 
plaintiff as owner in fee, and that de- 
fendant is in possession of the prem- 
ises and unlawfully withholds pos- 
session from plaintiff. Walter v. 
Lockwood, 23 Barb. (N. Y.) 228, 233 
(where Mason, J., said “I can see no 
sense in requiring the plaintiff, after 
he had-.stated in his complaint that 
he was the owner in fee simple of 
these premises, and had lawful title 
thereto, and that the defendant was 
in possession and unlawfully with- 
held such possession, to go on and 
state that the plaintiff was entitled 
to the possession. The allegation that 
the plaintiff is the owner in fee sim- 
ple and that the defendant is in pos- 
session and unlawfully withholds the 
possession thereof from the plain-~ 
tiff, necessarily presents this very 
issue. The defendant.could not uns 
lawfully withhold the possession 
from the plaintiff, unless the plaintiff 
was entitled to the possession’’). 

In an action by a landlord 
against a tenant at sufferance the 
tenancy and its termination need not 
be alleged. McCarthy v. Yale, 39 Cal. 
SPRITE Payne v. Treadwell, 16 Cal. 


45. Mansur v. Streight, 103 Ind. 
358, 3 NE 112; Barclay v. Yeomans, 
27 Wis. 682 (where such decision was 
rested solely upon the statute re- 
quiring an averment that plaintiff 
“is entitled to the possession’). 

fa]. Reason for rule.—‘“It might 
have been conceded that the defend- 
ants had no right to the possession of 
the premises in dispute, and that they 
unlawfully kept the plaintiffs out, 
and yet the rieht of possession may 
have been rightfully in a stranger 
to the record.” Mansur v. Streight, 
103 Ind. 358, 360, 3 NE 112. 

46. Payne v. Treadwell, 16 Cal. 
220 [overr Gladwin v. Stebbins, 2 Cal. 
103]; Payne v. Treadwell. 5 Cal. 310; 
Tutt v. Port Royal, etc., R. Co., 28 S. 
C. 388, 5 SE 831 [dist Livineston v. 
Ruff, 65 S. C. 284, 43 SE 678]. 

47. Tutt v. Port Royal, etc., R. 
Co., 28 S. C. 388, 5 SE 831. 

48. Vance v. Anderson, 113 Cal. 
532, 45 P 816. 

[a] Aider by answer.—A com- 
plaint defective for failure to allege 
that plaintiff was entitled to posses- 
sion is held to be cured by a denial 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not cured by verdict or judgment.*? 

[§ 118] c¢. Estates of Decedents. Where plain- 
tiff undertakes to set out the particular facts on 
which his title rests, and one of the links in the 
chain is a will, the admission of the will to probate 
should be alleged.°° An heir of a deceased grantor 
who seeks to recover the real estate, because of a 
breach of a condition subsequent contained in the 
conveyance, should allege that the grantor was 
seized in fee simple of such real estate at the time 
of the conveyance.®! But in ejectment by an ex- 
ecutor, the complaint is not necessarily defective 
because it does not allege title in the testator, since 
the executor may have subsequently acquired title 
in his representative capacity ;>2 and this rule has 
been held to apply where the action is brought by 
an administrator.°? Where a complaint shows that 
the land was a homestead of decedent and his wife, 
being set out from the separate property of the 
former without his consent, and was’ devised to 
plaintiff, and that the widow was dead at the time 
suit was brought, he need not allege that the home- 
stead to which his estate was subject had ceased to 
exist at the time the action was brought, as it will 
not be presumed that the homestead was set apart 
for a longer time than allowed by law.°4 

{[§ 119] d. Equitable Title. Where plaintiff re- 
lies upon an equitable title he must set forth the 
facts upon which such title is grounded, at least, 
he must do so whenever it is necessary to establish 
such equitable title by extrinsic evidence, and 
where, under the former practice, it was necessary 
to resort to a court of equity for relief.°° But the 
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equity need not be stated in the complaint where it 
is of such a character that the court, upon the face 
of the record evidence introduced at the trial, would 
have corrected the defects as a matter of course in a 
direct proceeding.®* 

{§ 120] e. Laying of Demise.°* At common 
law the declaration in ejectment should contain the 
name of the lessor of plaintiff.°° And separate de- 
mises from several lessors may be laid.®° Heirs at 
law may demise severally.*!. In an action by one as 
devisee under a will, he may allege a demise in the 
executor.®? Again all cotenants need not be joined 
in the demise, 6? and it has been held that a joint 
demise by tenants in common is bad,°* but it has 
also been held that the demise may be laid jointly.® 
Where there is but one count and that is upon the 
joint demise of two persons, of whom only one has 
title, the declaration cannot be sustained.6¢ The 
lease set out should be one which could have been 
made at the time the action was commenced.®? The 
demise should be laid on a day subsequent to that 
on which the claimant’s right of entry accrued,®® 
although it has been held sufficient if laid on the day 
when the right of entry accrued,®® especially after 
verdict.7° After issue has been joined it cannot be 
objected that the demise was laid before the title of 
the lessor of plaintiff accrued.*! | Where by statute 
the action is not subject to the technical rules at 
common law, it is sufficient if the declaration allege 
title in plaintiff without averring a demise.7? 

[§ 121] 5. Entry, Ouster, ‘and Possession by 
Defendant—a. In General. Since entry and ouster 
by defendant or a wrongful withholding of posses- 


in the answer that plaintiff was en- 
titled to possession. Vance v. An- 
derson, 113 Cal. 532, 45 P 816. 

49. Mansur v. Streight, 103 Ind. 
358, 3 NE 112. 


meee Castro v. Richardson, 18 Cal. 
[a] Place of probate.—A petition 


in ejectment is demurrable which 
bases plaintiff’s right to recover upon 
an allegation that the real property 
in Kansas was devised to him by a 
will which had been duly admitted to 
probate in another state, but is silent 
as to any record thereof having been 
made in Kansas. Henderson v. Bel- 
den, 78 Kan. 121, 95 P 1055 [under 
Gen. St. (1901) §§ 7961, 7966]. 

51. Clark v. Holton, 57 Ind. 564. 

{a] Averments held sufficient.— 
(1) Where plaintiff claims property 
by inheritance, and appends to his 
petition an order of the proper court 
recognizing him as sole heir, a de- 
eree that he be put in possession of 
his father’s estate, and where he al- 
leges that his father had a inst and 
legal title to the property at the time 
of his decease, and was in possession, 
the allezations are sufficinetly clear. 
Chavanne v. Frizola, 25 La. Ann. 76. 
(2) A statement in a complaint in 
ejectment that, upon the death of A 
B the title to the premises in ques- 
tion descended to C. as sole heir at 
law, is a substantial alleration that 
C is the sole heir at law of AR. St. 
John v. Northrup. 23 Barb. (N. Y.) 
25. (3) An allegation that one W died 
seized in fee of certain premises, 
leaving brothers and sisters as his 
heirs; that one of the brothers died 
leaving children, of whom _ plaintiff 
was one, as his heirs; and “that. by 
reison of the matters hereinbefore 
set forth,” plaintiff was seized in 
fee of a certain undivided part of 
the premises, was a Sufficient _aver- 
ment of Rls. Masterson v. Town- 
shend, 57 N. Y. Super. 21, 5 NYS 182 
{rev on other grounds 123 N. Y. 458, 
25 NE 928, 10 LRA 816]. 

[b] Defect cured bv verdict.—An 
allecation that plaintiff’s predecessor 
in title died seized and possessed of |S 
the land was a traversable allegation 
of fact, and not a legal conclusion; 


so that, if issue had been taken there- 
on, it would be good after verdict, and 
against attack, except by motion. 
Pace v. Crandall, 74 are 417, 86 SW 


812. 
52. Salmon v. Wilson, 41 Cal. 595. 
53. Oury v. Duffield, 1 Ariz. 509, 


25 P 533 (an administrator need not 
allege possession or right of posses- 
sion in his intestate under Comp. L. 
p 267 § 114). But see Johnston v. Mc- 
Dowell, 87 Tex. 595 (holding that, 
where the estate was granted to 
plaintiff’s intestate upon a condition 
to be performed during the lifetime 
of the grantee, failure ‘of the admin- 
istrator to allege performance of the 
condition by his intestate is fatal on 
demurrer). 

54. Hutchinson v. MeNally, 85 Cal. 
619, 24 P 1071 [rev in bane 23 P 
1321) decided upon Civ. Code § 1265, 
providing that a homestead in the 
separate property of the husband can 
be set apart to the widow for a 
limited period, not longer than during 
her life 

55. Thomas v. Walker, 115 Ga. 11, 
41 SE 269 (complaint held insuffi- 
cient); Leatherwood v. Fulbright, 109 
N. C. 683, 14 SE 299. 

56. Westfeld v. Adams, 131 N. C. 
379, 42 SE 823; Geer'v. Geer, 109 N. 
(Sh, 679, 14 SE 397. 

57. Geer v. Geer, 109 N. C. 679, 14 
NE 297; Westfeldt v. Adams, 131 N. 
COnuCH AS): 42 SH 823. 

58. Using another’s name as lessor 
or plaintiff see supra § 97. 


59. Taylor v. Gilkerson, 4 Bibb 
(Ky.) 410. 
{al Warranty of the grantor of a 


plaintiff does not authorize him _ to 
insert a count upon the demise of his 
grantor, and the latter may have such 
count stricken out on motion. Ross 
v. Garrison, 1 Dana (Ky.) 35. 

{b] In Canada a demise by the 
guardian of an infant appointed by 
the vice chancellor is not sufficient to 
support ejectment for the infant’s 
land. Doe v. Alexander, 1 U. C. Q. B. 
120 funder St. 8 Geo. IVe 6]. 

60. Perolio v. Doe, 197 Ala. 560, 73 

S 197; Magruder v. Peter, 4 Gill & J. 
(Ma.) 323; Jackson v. Sidney, 12 
Johns. (N. Y.) 185. 


[a] Counts on the demise of per- 
sons who had died before the bring- 


ing of the action are _ properly 
stricken out. Adderton v. Melchor, 
31 N. C. 349. 

[b] Where in the first action there 


are several demises in the declara- 
tion it is not necessary that a demise 
from each of those persons should be 
laid in the declaration in the second 
action. Long v. Orrell, 35 N. C. 123. 
61. Scott v. Bealle, 1 A. K. Marsh. 
(Ky.) 69. 
Croft v. Doe, 125 Ala. 391, 28 


63. Carson v. Smart, 34 N. C. 369; 
Doe v. Clement, 7 U. C. Q. B. 549. 


64. Steinmetz v. Nixon, 3 Yeates 
(Pa.) 285. 
65. Wheat v. Morris, 21 D. C. 11; 


eo v. Naves, 2 Yerg. (Tenn.) 227. 
6. Bryan v. Manning, 51 ax ic 
334 Elliott v. Newbold, 51 N. C. 
67. McLennan v. McLeod, 70 x. (G2 
rege Bates v. Tucker, N. Chipm. CVE) 


"ral A fictitious lease is to be test- 
ed by the samé rules as if it were 
actually made and produced. Bray v. 
IficShane, 13 N. J. L. 35. 

68. Bray v. McShane, 13 N. J. L. 
35; Dickenson v. Jackson, 6 Cow. CN. 
Yowi4%e Doe ve Hicks) lt Ta Re aso 
727, 101 Reprint 1061, 1221. 

{a] Where the lessor of plaintiff 
claims under a sheriff’s sale his title 
relates back to the date of judgment, 
and it cannot be said that a demise 
stated in the declaration to be an- 
terior to the date of the sheriff’s deed 
is therefore .laid before the com- 
mencement of his title. Doe v. Horn, 
Smith (Iind.) 242. 

fb] Construction of particular de- 
mise.—Armstrong yv. Jackson, 1 
Blackf. (Ind.) 210, 12’ Aun 2265 
Burnhans v. Vanness, 10 N. J. L. 
102; Brown v. Lutterloh, 1 N. C. 489. 

69. Obert v. Bordine, 20 N. J. L. 394. 

70. Roe v. Hersey, 3 Wils. C. P. 
274, 95 Reprint 1052. 

71. Whittington v. Christian, 2 
Rand. (23 Va.) 358. 


aan Brewer v. Beckwith, 85 Miss. 
Title, estate, or possession of 


plaintiff see supra § 116 


41) Code 


sion by him, is essential to give rise to a cause of 
action in ejectment against him,** the declaration or 
complaint must allege such entry and ouster by 
defendant,’* or possession by defendant.7> At com- 
mon law the allegation of lease, entry, and ouster 
was a mere fiction, and was admitted by the consent 
rule which let in the actual defendant to defend.7° 
In the modern form of the action, where fictions are 
abolished, entry and ouster need not be alleged,’ 
but it is sufficient to allege plaintiff’s title and right 
to possession,’® and then to allege that defendant is 
in possession, and withholds the same from plain- 
tiff?? wrongfully or unlawfully.8° Entry and ouster 
may properly be alleged where they are fact and 
not fiction, and constitute the cause of action 
Thus in ejectment by one 
cotenant against another, the declaration must aver 
either actual ouster or facts from which such ouster 


actually asserted.®t 


73. See supra §§ 45-52. 

74. Bolton v. Bennett, 56 Colo. 507, 
138 P 761; Roberts v. Niles, 95 Me. 
244, 49 A 1048; Tetherow v. Cham- 
bers, 74 Mo. 1838. 

[a] A complaint against several 
defendants which alleges that defend- 
ant committed the ouster is not on 
this account defective, it being a 
mere clerical error which could not 
have misled defendants. Fay v. Mc- 
Keever, 59 Cal. 307. 
pycue of cotenant see infra notes 

, 83. 

75. Cal.—McKissick v. Ashby, 98 
Gals 422,33. PP. 729. 

Colo.—Bolton v. Bennett, 56 Colo. 
HOT AS88761, = 


Ind.-—MecCarnan  v. 
Ind. 166. 

Ky.—Morris v. Martin, 101 SW 914, 
31 KyL 216; Hardman v. Barclay, 5 
Ky. Op. 491. 

Minn.— Bena Townsite Co. v 
Sauve, 104 Minn. 472, 116 NW 947. 

Mo.—Fitzpatrick v. Garver, 253 Mo. 
189, 161 SW 714; Tetherow v. Cham- 
bers, 74 Mo. 183; Alexander v. Camp- 
bell, 74 Mo. 142. 

N. Y.—Bockes v. Lansing, 74 N. 
Y. 437 [aff 13 Hun 38]; Howarth v. 
Howarth, 67 App. Div. 354, 73 NYS 


Cochran, 


785. 
Pa.—Snyder v. Pettebone, 16 Pa. 
Dist. 778. 


Porto Rico.—Rosso v. Rosso, 23 
Porto Rico 122. 

S. C.—Love v. Turner, 71 S. C. 322, 
51 SE 101. 

Gey ge otc v. Graves, 16 Wis. 
ks 

{a] Possession is sufficiently 
averred: (1) By the general allega- 
tion that defendant withholds posses- 
sion from plaintiff, the complaint 
showing a right of possession in the 
latter. Bena Townsite Co. v. Sauve, 
104 Minn. 472, 116 NW 947. (2) By 
alleging facts showing dominion of 
defendant over the land in question. 
Love v. Turner, 71 S. C. 322; 51 SH 
101. (38) By alleging the leasing of 
the premises to defendant; that the 
lease has expired; and that defend- 
ant refused to vacate the premises 
and “has withheld and still with- 
holds the possession thereof from the 
plaintiff.” McKissick v. Ashby, 98 
Cally “422; 4305 Pol 29. te (4) as Particular 
allegations held sufficient. Pacey v. 
McKinney, 125 Fed. 675, 60 CCA 365; 
Chism v. Smith, 210 N. Y. 198, 104 
NE 131 [rev 150 App. Div. 893, 133 
NYS: LLL57. 

{b] Possession not sufficiently 
averred.—An allegation that plaintiff 
was seized in fee of certain wild and 
vacant forest lands, and that the 
forest, fish and game commission was 
in possession of them, withholding 
them from him, was demurrable in 
that the commission can have no pos- 
session of such vacant lands other 
than statutory, and there is no 
statute which, in the absence of any 
overt action on its part, placed such 
commission in such possessions as 
that it may be sued in ejectment. 
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Raquette Falls Land Co. v. Middle- 
ton, 41 Misc. 461, 84 NYS 1081. . 
[c] Allegation that, several de- 
fendants are in possession (1) is suf- 
ficient to show possession of each, it 
being construed as meaning that they 
possess as tenants in common. San 
Juan Fruit Co. v. Carrillo, 7 Porto 
Rico Fed. 499. (2) A complaint alleg- 
ing that “the defendants are unlaw- 
fully in possession oi aforesaid lands, 
and wrongfully withhold possession 
thereof from the plaintiffs,’ is not 
demurrable on the ground that it 
does not state which tracts are in 
possession of each defendant, since, 


jif any of the defendants are not in 


possession of all, they can disclaim 
as to the part not claimed. Thames 
Ven Ones, Oe Ne Gn tol loam ru Oo a. 


§ en See supra §§ 3, 106; and infra 
159. 
77. Gale v. Hines, 17 Fla. 773; En- 


sign v. Sherman, 14 HowPr (N. Y.) 
439 [rev 13 HowPr 35]; Asheville 


Land Co. v. Lange, 150 N. C. 26, 63 
SE 164. 
78. See supra §§ 116-120. 


79. Cal.—Rego v. Van Pelt, 65 Cal. 
254, 3 P 867; Payne v. Treadwell, 16 
Cal. 220 [overr Payne v. Treadwell, 
5 iCal, 3100 

Colo.—Bolton v. Bennett, 56 Colo. 
BOG ASSP Pan oie 

N. Y:.—Walter v. Lockwood, 23 
Barb. 228; Carey v. Lange, 153 App. 
Div. 372, 138 NYS 555; Sanders v. 
Levy, 16 HowPr 308; Ensign v. Sher- 
man 14 HowPr 439 [rev 13 HowPr 
3bue 

Ss. C.—Guerard v. Jenkins, 80 S. C. 
223, 61 SE 258. 

Wis.—Barclay v. Yeomans, 27 Wis. 
682; Herrick v. Graves, 16 Wis. 157. 

See also cases supra note 75. 

{a] It is not necessary to allege 
ouster where the complaint alleges 
possession in defendant, and that 
plaintiff is legally entitled to the 
Alexander v. Campbell, 74 Mo. 


[b] Wrongful withholding equiva- 
lent to ouster.—An averment of a 


wrongful withholding of the posses-'! 


sion by defendant is equivalent to an 
averment of ouster. Rego v. Van 
Pelt, 65 Cal. 254, 3 P 867; Marshall 
v. Shafter, 32 Cal. 176. 

[c] In an action against a tenant 
holding over the complaint need not 
allege that the holding is by force. 
Wheeler v. Reitz, 92 Ind. 379. 

_[d] Fraud need not be alleged in 
ejectment by one who is deprived of 
his interest as infant heir of his 
father’s land in a sale by his guardian 
alleged to be illegal because of non- 
compliance with law. Quinonez v. 
Longpre, 6 Porto Rico Fed. 66. 

fe] Possession by defendant at 
the commencement of the action need 
not_be alleged. Herrick v. Graves, 
16 Wis. 157. 

{f] A complaint by grantor of 
lands adversely held, (1) brought for 
the benefit of the grantee, is suffi- 
cient if it shows that plaintiff was en- 
titled to possession, and that defend- 


[§ 122] b. Time of Ouster. 
alleged, the exact date of the ouster need not be 


[§§ 121-122 


may be inferred,®? but under some statutes an alle- 
gation of ouster is not necessary even in ejectment 
between cotenants, although it is an issue and must 
be established.®* 
gations, and the form of them is sometimes pre- 
seribed by statute.%4 
pleading in the statutory form is sufficient; nothing 
more can be required.*® 
not followed, the facts must be stated as they 
Under some statutes, it is unneces- 
sary to allege that defendant is in possession.’? 
Where a complaint alleges that the entry was made 
willfully, fraudulently, maliciously, and forcibly, 
these words will not, if it is otherwise sufficient, 
detract from its character as a complaint in eject- 


The necessity of particular alle- 
Where this is the case, a 


Where a statutory form is 


Where ouster is 


ant was in possession claiming ad- 
versely at the time the deed was de- 
livered. Carey v. Lange, 158 App. 
Div. 372, 138 NYS 555.- (2) Such @ 
complaint is not rendered insufficient 
by a further allegation that from a 
time subsequent to the deed, defend- 
ant withheld possession from the 
grantee, the only effect of which was 
to limit the period for which dam- 
ages were claimed. Carey v. Lange, 
153 App. Div. 372, 138 NYS 555. 

80. See infra § 123. 

81. See cases supra note 74; and 
infra note 82. 

82. Rego v. Van Pelt, 65 Cal. 254, 
3 P 867; Hunter v. Bonbright, 17 Pa. 
Dist. 188; Moyer v. Moyer, 13 Pa. 
Dist. 739. ; 

[a] Ouster is sufficiently alleged 
(1) where a complaint shows that 
plaintiff was unlawfully ousted from 
possession of land by his cotenant 
making a deed of conveyance purport- 
ing to convey the entire property, it 
states a cause of action for the re- 
covery of possession of a half in- 
terest in the land. Guerard v. Jen- 
kin's;180) .S 1@.n-22355 Gl, SHU25382 (2) 
Where complaint avers that ‘‘defend- 
ants are in possession of said lands 
and premises and the whole thereof, 
withhold the possession of the whole 
thereof from plaintiff, and exclude 
plaintiff from the same.” Rego v. 
Van Pelt, 65 Cal. 254, 256, 3 P 867. 

83. Gale v. Hines, 17 Fla. 773 (sta- 
tutory form of declaration applica- 
ble to ejectment between tenants in 
common equally with any other case). 

84. See statutory provisions; and: 
Bolton v. Bennett, 56 Colo. 507, 138 P 
761; Ensign v. Sherman, 13 HowPr 
(N. Y.) 35 [rev on other grounds 14 
HowPr 439]; Lee v. Simpson, 29 Wis. 
333; Barclay 'v. Yeomans, 27 Wis. 682. 

{a] Disseizin should be alleged 
under Rev. St. c 104 § ,2, although 
it is not necessary to use the word 
“disseized.” Roberts v. Niles, 95 Me. 
244, 49 A 1043. 

85. Bolton v. Bennett, 56 Colo, 507, 
138 P 761; Gale v. Hines, 17 Fla. 773; 
Postlewaite v. Wise, 17 W. Va. 1. 

86. Ensign v. Sherman, 13 HowPr 
(N. Y.) 35 [rev on other grounds 14 
HowPr 439]. 

87. Asheville Land Co. v. Lange, 
150 N. C. 26. 29, 68 SE 164. 

‘It is often very difficult and 
sometimes practically impossible to 
distinguish between acts which con- 
stitute merely trespasses on the land 
and acts amounting to a claim of title 
or an exercise of ownership over it; 
and, though trespass and ejectment 
are distinct remedies which must not 
be confounded, it is not an easy task 
to find the dividing line. The prac- 
tice of encumbering actions for the 
trial of title with this issue of the 
possession of the defendant often re- 
sults in the miscarriage of the ac- 
tion and places the claimant in an 
extremely awkward position.” Ashe- 
ville Land Co. v. Lange, sunra. : 
; gid ines eee v. White, 66 Cal. 549, 

oa, 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 122-123] 


stated.8° It is sufficient that it is laid subsequent 
to the demise®® and before commencement of the 
action,®! the allegation as to the date of ouster be- 
ing material only on the question of mesne profits.®? 
Wrongful Detention. 
tion or complaint must show that the withholding of 
possession by defendant is unlawful or wrongful,%* 
and many statutes expressly so provide.® 
usual to allege in terms that defendant withholds 
possession ‘‘unlawfully or wrongfully,’’®> or to use 
characterization,®® 
some statutes have been construed as requiring such 
an allegation,9? even where the premises are not 
actually occupied,®* while other statutes are not re- 
garded as prescribing an exact form, and any ap- 
propriate statement of the requisite facts will be 
But this form of allegation has been 
criticized and condemned as being merely the state- 
ment of a legal conelusion,' unless accompanied by 


[§ 123] c¢. 


some similar 


equivalent 


sufficient.99 


EJECTMENT 

characterization 
The declara- 
characterization 


iis 


and 


allegations of facts which make the withholding of 


89. Collier v. Corbett, 15 Cal. 183; 
Coryell v. Claim, 16 Cal. 567; Siglar 
v. Van Riper, 10 Wend. (N. Y.) 414, 
and cases infra note 90. 

[a] “On or about.”—An allegation 
of ouster ‘‘on or about” a certain 
date is sufficient. Collier v. Corbett, 
Wo uCal p18 3. 

[b] Omission from date of ouster. 
—A mere clerical omission in the 
date of the alleged ouster is not ma- 
terial. An averment that defendant 
ousted’ plaintiff on the day of 
March, 1889, is not sufficiently de- 
fective to sustain a motion to make 
the complaint more specific. Helena 
First Nat. Bank v. Roberts, 9 Mont. 
323, 23 P 718. 

$0. Woodward v. Brown, 
QUetSoee ltl) tia eG aeoie Coryell: vi 
Cain, 16 Cal. 567; Miller v. Shackle- 
ford, 4 Dana (Ky.) 264; Kenyon v. 
Fidler, 28 R. I. 164, 66 A 638. 

[a] Title must precede ouster.—A 
declaration averring an ouster previ- 
ous to plaintiff’s acquiring title will 
be fatally defective, unless the mis- 
take is a mere clerical error. Coryell 
v. Cain, 16 Cal. 567. 

[b] Clerical error.—A mere cleri- 
cal error as to the date of the ouster, 
as where it is alleged to have been 
made subsequent to the filing of the 
declaration, will not be fatal to the 
declaration. Cole v. Segraves, 88 Cal. 
T1036 25. Pl1109) 

[ec] Ouster laid after commence- 
ment of term.—An averment of 
ouster after commencement of the 
term is sufficient even where the date 
of it has been incorrectly laid under 
a videlicet. Syne v. Shackleford, 4 
Dana (Ky.) 2 

91. eavon i Fidler, 28 R. I. 164, 
66 A 63. 

92. Kidder v. Stevens, 60 Cal. 414; 
Collier v. Corbett, 15 Cal. 183; Yount 
v. Howell, 14 Cal. 465. 

93. Victor Power, etc., Co. v. Cole, 
11 Cal. A. 503, 105 P 758; Lafayette 
Second Nat. Bank v. Corey, 94 Ind. 
457; Levi v. Engle, 91 Ind. 330; Vance 
v. Schroyer, 77 Ind. 501; Smith v. 
Kyler, 74 Ind. 575; Moores y. Leh- 
man, N. Y. Super. 283; Whipple v. 
McGinn, 18 R. I. 55, 25 A 652; and 
cases infra this section passim. 

[a] A complaint to recover an un- 
divided interest is insufficient, which 
merely alleges complainant’s right to 
such undivided interest and ‘“‘that de- 
fendant is in possession of the whole 
of said property, and claims some in- 
terest in the same as owner thereof,” 
since, as plaintiff claims only an un- 
divided interest, the possession and 
claim of defendant are not necessar- 
ily adverse to plaintiff’s claim. Weiss 
v. Bethel, 8 Or. 522. 

94. See statutory provisions; and 
cases this section passim 

95. Herrick v. Graves, 16 Wis. Sls (s 
and cases this section passim. 

96. Smith v. Kyler, 74 Ind. 575 
‘holding “without right” equivalent 
to “unlawfully.” and sufficient); Rhea 
v. Williams, 80 Kan. 698, 103 P 119 


134 Petit 


(‘“wrongfully” held equivalent to 
statutory word “unlawfully’); Os- 
borne v. U. S., M. 213, 5 P 465 
(“unjustly” not equivalent to “un- 
lawfully’’). 

97. Osborne v. U. S., 3 N. M. 213; 


5 P 465; Lee v. Simpson, 36 Wis. 333; 
Barclay v. Yeomans, 27 Wis. 682. But 
see Le Blond v. Peshtigo, 140 Wis. 
604, 128 NW 157, 25 LRANS 511 
(where a, complaint was said to state 
a cause of action in ejectment, al- 
though not containing an allegation 
in this form). 

98. Platto v. Jante, 35 Wis. 629. 

99. Swaynie v. Vess, 91 Ind. 584; 
Rhea v. Williams, 80 Kan. 698, 103 i 
119; Moores v. ‘Lehman, DMN ke 
Super. 283. 

{a] Insufficient complaint.—‘‘The 

complaint does not allege either that 
the defendants unlawfully withhold, 
or that the defendar.ts entered with- 
out the consent of the plaintiff, or in 
any wise wrongfully, wor that plain- 
tiff is entitled to the immediate pos- 
session of the premises. Without 
some one of these allegations, ‘or 
some equivalent allegation, it will 
not be presumed that the defendants 
are wrongdoers.’’ Moores v. Lehman, 
52 N. Y. Super. 283, 286. 
\ 1. Payne v. Treadwell, 16 Cal, 
220; Ensign v. Sherman, 13 HowPr 
(N. Y.) 35 [rev on other grounds ‘14 
HowPr 439]; Tompkins v. Augusta, 
etc., R. Co., 33 S. C. 216, 11 SE 692; 
Postlewaite v. Wise, 17 W. Va. 1. 

2. Ensign v. Sherman, 13 HowPr 
(N. Y.) 35 [rev on other grounds 14 
HowPr 439]; Tompkins v. Augusta, 
etc., Re Cos 33-S. Ch216)"217, 11-SH 
692. 

“The allegation in a complaint that 
the defendant has done an unlawful 
act, as, for example, has unlawfully 
entered upon the lands of plaintiffs, 
is a mere statement of a legal conclu- 
sion, unless it is accompanied with an 
allegation of facts going to make the 
act ‘in question unlawful. Hence, so 
much of the statements in this com- 
plaint as declares that defendant 
‘unlawfully’ took possession of the 
lands in question, and is tow in the 
‘unlawful’ possession of the same, 
and ‘unlawfully’ withholds the same 
from plaintiffs, goes for nothing, un- 
less we can find in the complaint alle- 
gations of fact which show these 
acts to be unlawful.” Tompkins v. 
Augusta, ete., R. Co., supra. 

“The charge that the defendant un- 
lawfully withholds the possession of 
the premises, is undoubtedly very 
general, and states a legal conclusion. 
It was sanctioned, however, by the 
Revised Statutes, and when coupled, 
as it is in this case, with the allega- 
tion that the plaintiff is the owner 
in fee simple, is sufficiently explicit. 
It states facts to which the char- 
acteristic may well be applicable.” 
Ensign v. Sherman, 14 HowPr (N. Y.) 
439, 442. ; 

3. Postlewaite v. Wise, 17 W. Va. 


, . 
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possession unlawful or wrongful,? in which case the 


is mere surplusage.* Accordingly, 


where the facts stated show that the withholding is 
unlawful or wrongful, it is unnecessary to allege 
further in terms that such withholding is wrongful 
or unlawful,* and conversely where the facts stated 
do not show that the withholding is unlawful, a 


of it in terms as such is insuffi- 


cient® except under statutes making such form of 
allegation necessary and sufficient.® 
of title and right to possession in plaintiff and a 
withholding of possession by defendant has been 
held to make a prima facie case of unlawful with- 
holding? and to place on defendant the burden of 
showing affirmatively a right to possession in him.® 
A complaint which shows defendants to have been 
lawfully in possession at the time plaintiff’s title 
acerued, but states no facts showing that defend- 
ants have since unlawfully withheld possession, 


An allegation 


“Whether such withholding was 
lawful or unlawful is obviously a 
mere question of law. The allega- 
tion, that it was unlawful, is no 
statement of any fact, but a mere 
Statement of a legal conclusion. If 
the facts stated in the declaration 
show, that the withholding of the 
possession from the plaintiff was 
lawful, the allegation of the plaintiff 
in his declaration, that it was unlaw- 
ful, would be idle and would not 
make the declaration good. On the 
contrary, if the facts stated in the 
declaration, showed, that the with- 
holding of the possession from the 
plaintiff was unlawful, it would be 
idle to so state, and it would not 
make the declaration any better than 
it would be, if such idle statement 
was omitted.” Postlewaite v. Wise, 


supra. 
[a] The use of the adjectives 
“wrongiul” or “unlawful” to char- 


acterize the possession of defendant, 
adds nothing to the weight of the 
declaration. The words are mere sur- 
plusage, and, although harmless, they 
do no good. Payne v. Treadwell, 16 
Cal. 220. 

4 Payne v. Treadwell, 16 Cal. 220; 
Bena Townsite Co. v. Sauve, 104 
Minn. 472, 116 NW 947; Postlewaite 
v. Wise, 17 W. Va. 1. 

5. Payne v. Treadwell, 16 Cal. 220; 
Ensign v. Sherman, 13 HowPr (N. Y.) 
35 [rev on other grounds 14 HowPr 
Tompkins v. Augusta, etce., R. 
Co.) S8uS NENG. SH 692; Tutt v. 
PortgRoyalweten Racor. 2s Ss. C. 388, 
uel 831; Postlewaite v. Wise, 17 Ww. 

Bie abs 

6. Bolton v. Bennett, 56; Colo. 507, 
138 P 761. See cases supra note 97. 

7. Payne v. Treadwell, 16 Cal. 220; 
Bena Townsite Co. v. Sauve, 104 
Minn. 472, 116 NW 947. 

8. Payne v. Treadwell, 16 Cal. 220; 
Bena Townsite Co. v. Sauve, 104 
Minn. 472, 116 NW 947. 

[a] Reason for rule.—‘‘It would 
be impossible for the plaintiff to 
negative particularly every way in 
which one might lawfully hold pos- 
session of the land of which another 
was owner in fee simple. Where it is 
averred that the plaintiff owns the 
Jand in fee simple, and that the de- 
fendant is in possession, and unlaw- 
fully withholds possession from the 
plaintiff, all is asserted which it is 
necessary for the plaintiff to prove 
to entitle him to judgment. Under 
such circumstances, if the defend- 
ant has any right of possession which 
could interfere with the plaintiff’s 
claim, he is bound to show it affirma- 
tively, or he must fail.’”? Ensign v. 
Sherman, 14 HowPr (N. Y.) 439, 442. 

[b] Negativing all possible right 
of possession in defendant.—There is 
no necessity of denying every possi- 
ble rightful character of defendant’s 
possession. Although such posses- 
sion is a pleadable and issuable fact, 
if it rests upon any existing right, it 
must be shown affirmatively in the 


1116 «(19 C.J.] 


does not state a cause of action.® Where plaintiff 
relies on prior possession he need not aver that 
defendant is a trespasser.1° The general allegation 
that defendant wrongfully detains the possession is 
of no effect as against specific facts showing that 
he is not in possession." 

[§ 124] d. Demand and Notice. In those cases 
where demand for possession of the premises or a 
notice to quit is necessary,!? it should be alleged.t® 
And an entry, or claim to, the real estate should be 
alleged in an action by one to recover the land be- 
cause of an alleged breach of a condition subse- 
quent contained in the conveyance thereof.'4 

[§ 125] B. Plea, Answer, and Disclaimer’*—1. 
In General. At common law, and under some 
statutes, the appropriate plea in ejectment is ‘‘not 
guilty,’’1° which raises the general issue,1? and un- 
der which any available legal defense may be 
taken,1® except as otherwise provided by statute.?® 
“*Not guilty’’ is substantially the only plea used at 
common law,?° any other plea being seldom neces- 
sary.21. This is also true under some modern stat- 
utes.2 But under some statutes, in addition to the 
plea of not guilty, defendant must file an answer in 
the nature of a special plea setting forth the 


EJECTMENT 


grounds of defense relied on,?* with an abstract of 
the title by which defendant claims.2* Anda like 
requirement has been made by rule of court.?° De- 
fects in the declaration are waived by pleading the 
general issue.?° ; 

Codes and practice acts frequently make special. 
provisions as to the plea or answer in ejectment, 


and it is negessary, but sufficient, to conform to 


such requirements,??7 which usually permit greater 
generality in pleading than in other forms of 
action.28 Where not controlled by statute, the plea 
or answer is governed by the usual rules of plead- 
ing,2? and may consist of a general or special 
denial of the material allegations of the declaration 
or complaint,*° or the statement of any new matter 
constituting a defense.*t Under the statutes ii 
some jurisdictions a general denial is, or under 
specified circumstances may be, insufficient to raise 
an issue.22. The sufficiency of particular denials and 
allegations to put the material allegations of the 
complaint in issue is considered hereafter.%* 
Defense for part only. If the defendant wishes 
to defend for only a part of the premises sued for, 
he must specify in his answer for what particular 


Sear nat Payne v. Treadwell, 16 Cal. 


9. Holes v. Williams, 16 Minn. 
164. See Merrill v. Dearing, 22 Minn. 
376 (rule held inapplicable to facts). 

10. Jackson v. Strickland, 127 Ga. 
106, 56 SH 107; Moss v. Chappell, 126 
Ga., 196, 54 SH 968, 11 LRANS 398. 

11. Gowan v. Bensel, 53 Minn. 46, 
54 NW 934. 

12. See supra § 55. See also Land- 
lord and Tenant [24 Cyc 1402]. 

13. McClane v. White, 5 Minn. 178. 

14. Clark v. Holton, 57 Ind. 564. 
See also Deeds § 442; and § 436 text 
and note 28 

15. [a] Forms of plea or answer 
see Adams Pjectm. 361, 488; King v. 
La Grange, 61 Cal. 221, 227; Chiving- 
ton v. Colorado Springs Co., 9 Colo. 
597, 599, 14 P 212; Fengar v. Brown, 
DiOOUN WOO. Ol, Lana mach GOOy tars 
Quarteman, 12 Ga. 386, 392; Hentig 
v. Redden, 35 Kan. 471, 472, 11 P 398; 


Ray v. Bowles, 83 Mo. 166, 167; 
Bouvier v. Stricklett, 40 Nebr. 792, 
794, 59 NW 550. 

Issues raised by pleadings see infra 
§§ 155-166. 

16. Ala.—Claraday v. Abraham, 


174 Ala. 130, 56 S 720; Boon v. Riley, 
171 Ala. 657, 54 S 997; Moody v. At- 
kinson, 165 Ala. 299, 51 S 621; Hughes 
v. Rose, 163 Ala..368, 50 S 899; Vade- 
boncoeur v. Hannon, 159 Ala. 617, 49 
S 292; Smith v. Cox, 115 Ala. 503, 22 
: (‘eee Bynum v. Gold, 106 Ala, 427, 17 

Ill—Phillips v. Glos, 255 Ill. 58, 99 
NE 77 


N. J.—Mt. Pleasant Cemetery Co. 
Siraes® in CO MeieN eint das 100, 65 A. 

N. Y.—Gilman v. Gilman, 111 N. Y. 
265, 18 NE 849 [rev 1 NYS 567]. 

Pa.—Brunner v. Finley, 211 Pa. 74, 
60 A 488; Kirkland v. Thompson, 51 
Pa. 216; Zeigler v. Fisher, 3 Pa. 365. 

fa] In West Virginia.—The words 
“not guilty” present a plea under W. 
Va. Code c 90 § 18, providing that de- 
fendant shall plead that he “is not 
guilty of unlawfully withholding the 
premises claimed.’ Robinson v. Dew- 
hurst, 68 Fed. 336, 15 CCA 466. 

17. Black v. Tricker, 52 Pa. 486. 
See also infra § 156. 

18. Matters available under gen- 
eral issue see infra § 155 et seq. 

19. See statutory provisions. 

20. Reynolds v. Cook, 83 Va. 817, 
3 SE 710, 5 AmSR 317. 

{a] In Porto Rico an answer aver- 
ring that all the statements of the 
deciaration are untrue is bad plead- 
ing; there should be simply a plea of 
not guilty. 


Villegas v. De Diego, 1!v. Coffee, 


Porto Rico Fed. 378. 

21. See infra § 126. 

{a] “No other plea in bar (1) can 
be necessary; for the reason that the 
claimant in the action is required to 
prove his right to the possession of 
the premises in dispute, under this 
plea. Consequently, whatever oper- 
ates as a bar to the plantiff’s right of 
possession, must cause him to fail in 
his proof of title, and entitles the de- 
fendant to a verdict upon the general 
issue.’ Bynum v. Gold, 106 Ala. 427, 
433, 17 S 667. (2) “It is not, indeed, 
easy to imagine a case in which any 
other plea in bar can be necessary; 
for, as the claimant must, in the 
first instance, prove his right, to the 
possession, whatever operates as a 
bar to that right must cause him to 
fail in proving his title, and conse- 
quently entitle the defendant to a 
verdict upon the _ general issue.” 
Adams Ejectm. p 302 [quot Barbour v. 
Moore, 4 App. (D. C.) 535]. - 

22. U. S.—Fraser v. Weller, 9 F. 
Cas. No. 5,064, 6 McLean 11 (Michi- 
gan statute). 

Ala.—Vadeboncoeur v. Hannon, 159 
Ala. 617, 48 S 292; Dennis v. Price, 
148 Ala. 243, 41 S 840; McClendon v. 
Equitable Mortg. Co., 122 Ala. 384, 
25 S 30; Smith v. Cox, 115 Ala. 5038, 22 
S 78; Richardson v. Stephens, 114 
Ala. 238, 21 S 949. 

Fla.—Wade v. Doyle, 17 Fla. 522. 

Miss.—Dean v. Tucker, 58 Miss. 
487; Hutto v. Thornton, 44 Miss. 166. 

Pa.—Zeigler v. Fisher, 3 Pa. 365; 
Patterson v. Brindle, 9 Watts 98; Gal- 
lagher v. McNutt, 3 Serge. & R. 409. 

Va.—Reynolds v. Cook, 83 Va. 817, 
3 SE 710, 5 AmSR 317. 

W. Va.—Johnston v. Griswold, 8 
W. Va. 240. 

23. Klick v. Gernert, 220 Pa. 503, 
69 A 1034; Morrisey v. Reigger, 22 
Pa. Dist. 30; Yellow Creek Coal Co. 
v. Hogan, 20 Pa. Dist. 525; Phelan v. 
Baltimore, etc., R. Co., 14 Pa. Dist. 
634. 


24. Morrisey v. Reigger, 22 Pa. 
Dist. 30; Yellow Creek Coal Co. v. 
Hogan, 20 Pa. Dist. 525; Phelan v. 
Baltimore, ete., R. Co., 14 Pa. Dist. 
634. See also infra § 151. 

25. Klick v. Gernert, 220 Pa. 503, 
69 A 10384; Westcott v. Crawford, 210 
Pa. 256, 59 A 1085; Lehman v. How- 
ley;.95 Pa. 295. 

26. Ware v. Bradford, 2 Ala. 676, 
36 AmD 427: James v. Tait, 8 Port. 
(Ala.) 476; Sturdevant v. Murrell, 8 
Port. (Ala.) 317. 

27. See statutory provisions; and 
Schenk v. Evoy, 24 Cal. 104; Busenius 
14 Cal. 91; Wiggins v. 


Powell, 96 Kan. 478, 152 P 765; Wicks 
v. Smith, 18 Kan. 508; Powers v. 
Armstrong, 36 Oh. St. 357; Allen v. 
Higgins, 9 Wash., 446, 37 P 671, 43 
AmSR 847. 

28. Stout v. Hyatt, 13 Kan. 232. 

29. Chivington v.Colorado Springs, 
9 Colo 597, 14 P 212. See Pleading 
[31 Cyc 1], 

30. U. S.—Hardy v. Johnson, 1 
Wall. 371, 17 L. ed. 502. 

Ark.—Cook v. Ziff Colored Masonic 
Lodge No. 119, 80 Ark. 31, 96 SW 618. 

Colo.—Rhoades v. Higbee, 21 Colo, 

88, 30 P 1099. 
Fi witualal ions tel v. Garnor, 20 Ind. 
Kan.—Wiggins v. Powell, 96 Kan, 
478, 152 P 765; Wicks v. Smith, 18 
Kan. 508. . 

Ky.—Miller v. Huston, 143 Ky. 610, 
136 SW 1000 (answer held sufficient). 

La.—Lisso v. Giddens, 117 La. 507, 
41 S 1029. 

Mo.—Hynds v. Hynds, 253 Mo. 20, 
161 SW 812; Carter v. Carter, 237 Mo. 
624, 141 SW 873; Jones v. Jackson, 38 
Mo. 444. 

N. M.—Chilton v. 85 Mining Co., 23 
N.M. 451, 168 P1066. LRA1918F243. 

N. Y.—Gilman v. Gilman, 111 N. Y. 


265, 18 NE 849. 

Oh.—Powers v. Armstrong, 36 Oh. 
Stwsbi. 
fore C.—Ransom vy. Anderson, 9 §. C. 


Pa ede Pont v. Davis, 35 Wis. 


631. 

[a] Where the answer of a tenant 
denies all the allegations of the peti- 
tion and puts plaintiff upon proving 
such title or right to possession as 
will enable him to recover, such an- 
Sswer will not be stricken out, al- 
though the separate answer of the 
landlord, a codefendant, was stricken 
out as presenting no valid defense. 
Jones v. Jackson, 38 Mo. 444. 

[b] Answer of defendant’s war- 
rantor.—A general denial by defend- 
ant is not controlled by admissions 
or special allegations of his war- 
rantors. Lisso v. Giddens, 117 La. 
507, 41 S 1029. 

Matters available under denials 
see infra § 155 et seq. ‘ 

31. Hardy v. Johnson, 1 Wall. (U. 
S.) 371, 17 L. ed. 502; Northern Pac. 
R. Co. v. McCormick, 55 Fed. .501 
(Montana statute); Hynds v. Hynds, 
253 Mo. 20, 161 SW 812; Powers v. 
Armstrong, 36 Oh. St. 357; Lupo v. 
True, 16 S.C. 579. 

Counterclaims see infra §§ 132, 133. 

Special pleas see infra § 126. 

32. See infra § 157. 

33. See infra §§ 155-166. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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part he does defend,** and disclaim as to the bal- 
ance,*° and if he sets up a title in himself to an un- 
divided interest, he should specify what interest or 
share he claims.*® Where the defense is not thus 
limited to a part, it is construed as extending to the 
whole, and defendant cannot complain of a judg- 
ment against him for the whole where the issue is 
found against him.*? But the failure of defendant; 
to disclaim title to a part of the land will not de- 
prive him of his right to retain that part to which 
he shows himself to be entitled.*® By statute, where 
defendant claims title to any portion of the lana 
sued for, the answer must describe the portion so 
cjaimed,®® but under such statute an answer setting 
up title in a third person to the whole of the land 
sued for need not describe the land.*° 

Construction of answer. The answer will be con- 
strued as a whole.*+ A sufficient denial may be lim- 
ited or neutralized by an averment of the specific 
facts upon which the denial is based.42 Every rea- 
sonable intendment isto be indulged in favor of an 
answer as against an objection thereto first made in 
the appellate court.‘ 

Time of filing. Defendant should file his plea or 
answer within apt time as required by law,** or 


EJECTMENT 


[19,G),.57> VALT 
within such time as lawfully extended by order or 
leave of court.*° 

Defense bond. By statute a defendant in eject- 
ment may be required to give a defense bond before 
being allowed to defend, unless leave of court to 
dispense with it is obtained,*® and for noncompli- 
ance the answer may be stricken out, and judgment 
rendered by default.47 

A statutory suggestion of adverse possession 
made with a view to the ascertainment of, and an 
allowance for the value of improvements made by 
defendant*® is not a plea or a defense.*® 

[§ 126] 2. Special Pleas or Answers—a. In 
General. At common law the consent rule pre- 
cluded special pleading.°° But under codes and 
practice acts, while a general denial may be suffi- 
cient, defendant may plead specifically the facts 
constituting his defense, and then his answer is 
governed by the ordinary rules of pleading.“! New 
matter not merely in denial of material allegations of 
the complaint must be specifically pleaded.*? Where 
the general issue has been pleaded, a special plea 
of matter available as a defense under the general 
issue is improper,°? and is subject to demurrer,®* 
or may be stricken out on motion®® or by the court 


34 Ala.—Howard v. Martin, 181 
Ala. 613, 62 S 99; Callan v. McDaniel, 
72 Ala. 96. 

Cal.—Anderson v. Fisk, 36 Cal. 625; 
Guy v. Hanly, 21 Cal. 397. 

Fla.—Burt v. Florida Southern R. 
Co., 43 Fla. 339, 31S 265. 

Bytigiat or eka v. Detiney, 10 Ind. 

N. C.—Crawford v. Masters, 140 N. 
C. 205, 52 SE 663; Graybeal v. Pow- 
ers, 83 N. C. 561. 

See also infra § 130. 

[a] An answer alleging title to 
an undivided half of the land is de- 
murrable where pleaded as an answer 
to the whole cause of action. 
Slaughter v. Detiney, 10 Ind. 103. 

{b] Amendment after verdict.— 
After verdict for defendant and be- 
fore judgment it is not error to per- 
mit defendant to file an amendment 
plea disclaiming title and possession 
of part of the land sued for. Burt v. 
Florida Southern R. Co., 43 Fla. 339, 
31 S 265. 

35. Simmons v. Sharpe, 148 Ala. 
217, 42 S 441; Guy v. Hanly, 21 Cal. 
397; Graybeal v. Powers, 83 N. C. 561. 
See also infra § 130. But see Ellis 
v. Jeans, 28 Cal. 272 (holding that de- 
fendant cannot be required to dis- 
claim as to part of the premises sued 
for because disclaimers as such are 
entirely unknown). 


Ad ne ie ea generally see infra § 
36. Pease v. Hannah, 3 Or. 301. 
S7ieeGuy "ven Hanly. 219 %Cal.. 397; 

Crawford v. Masters, 140 N. C. 205, 

52 SE 663. ; 
38. See infra §§ 314, 315. 

39. Holland v. Coleman, (Ky.) 


114 SW 305; Bailey v. McConnell, 14 
SW 3:37, 12 KyL 473; Hemenway v. 
Francis, 20 Or. 455, 26 P 301 (indefi- 
nite description held sufficient after 
verdict in absence of objection). 

Holland v, Coleman, (Ky.) 114 
SW 305. 

41. Morgan v. Baker, 147 Ky. 485, 
144 SW 378; Hampton v. Glass, (Ky.) 
116 SW 248; Sample v. Lyons, 59 
App. Div. 456, 69 NYS 378. 

[a] Construction of averments.— 
“In arriving at the meaning of the 
answer we are not confined to definite 
allegations made, but if the plead- 
ings as a whole or the inferences rea- 
sonably flowing from the facts set 
forth show a defense then it will be 
deemed sufficient.”” Sample v. Lyons, 
59 App. Div. 456, 459, 69 NYS 378. 

{b] Fraud or mistake need not be 
alleged in terms where the facts al- 
leged show fraud or mistake. Mor- 
gan v. Baker, 147 Ky. 485, 144 SW 378. 

42. Hampton v. Glass, (Ky.) 116 
SW 243. 


fa] Rule applied.—An answer in 
an action to recover the possession 
of land, denying in one paragraph 
that plaintiff is entitled to possession, 
and setting up in another paragraph 
a parol contract for possession, of 
the land, will be construed as a 
whole, and a judgment dismissing the 
petition cannot be sustained, on the 
ground that even though the latter 
paragraph presents no defense, the 
former paragraph denies plaintiff’s 
right to possession, for while the 
right to possession is denied, such 
denial is based upon the ground that 
the parol contract for possession is 


valid. Hampton v. Glass (Ky.) 116 
SW 243. 
43. Bendikson v. Great Northern 


R. Co., 80 Minn. 332, 83 NW 194 (an 
answer alleging that defendant “took 
possession of said tract of land as 
lessee’ of the owner and has ever 
since remained in possession “as such 
lessee’ was, aS against an objection 
first made on appeal, a sufficient al- 
legation that defendant leased the 
land from the owner and occupied it 
under such lease). 

44. Glos v. Patterson, 209 Ill. 448, 
70 NE 911; Kelley v. Inman, 4 Ill. 28; 
Cooper v. Hughes, 39 N._J. L. 445; 
Jackson v. Woodward, 2 Johns. Cas. 
(N. Y.)_ 110. 

45. Short v. Conlee, 28 Ill. 219. 

46. See statutory provisions. 

{a] In North Carolina (1) on fil- 
ing the affidavit and certificate of 
counsel prescribed by the statute de- 
fendant is entitled as of right to an- 
swer without filing bond. Dempsey 
v. Rhodes, 93 N. C. 120. (2) Where a 
proper certificate and affidavit are 
filed with the answer, entry of a 
formal order granting leave, if neces- 
sary, may be waived by failure to 
make timely objection. Dempsey v. 
Rhodes, 93 N. C. 120. 

47. Patrick v. Dunn, 162 N. C. 19, 
77 SE 995. 

48. See infra § 391. 

49. Newsome v. Guy, 109 Ala. 305, 
19 S 448 (not being a plea or defense 
to the action, it cannot be stricken 
out as inconsistent with a plea of 
not guilty). 

50. Doe v. Roe, 6 Ga. 88. 

[a] “The consent rule is presumed 
to be taken in every case, and being 
at best but a useless form, its ob- 
servance is dispensed with in point 
of fact; and this dispenses with all 
special pleading in ejectment.”’ Cum- 
ming v. Butler, 6 Ga. 88, 91. 


51. Northern Pac. R. Co. v. Mc- 
Cormick, 55 Fed. 601 (Montana 
statute); Over v. Shannon, 75 Ind. 


352; Vanduyn v. Hepner, 45 Ind. 589; 
Wicks v. Smith, 18 Kan. 508; Miller 


v. Huston, 1438 Ky. 619, 136 SW 1000 
(answer held sufficient). 

[a] Ultimate and not evidentiary 
facts should be stated. Hemenway v. 
Francis, 20 Or. 455, 26 P 301. 

52. Moss v. Shear,'30 Cal. 467; 
Powers v. Armstrong, 36 Oh. St. 357; 
Lupo v. True, 16 S. C. 579. 

[a] A bona fide purchase for 
value without notice, where relied on 
as a defense, must be_ specially 
pleaded. Carr v. Mouzon, 93S. C. 161, 
76 SE 201, AnnCasi914C 731; Lupo v. 
True, 16 S. C. 579. 

Equitable defenses see infra § 128. 

53. U. S.—Coffee v. Groover, 123 
UPRSPAUNSeSCtatsal ta. ede hie 

Ala.—Newsome v. Quy, 109 Ala. 
305, 19 S. 448; Bynum vy. Gold, 106 
Ala. 427, 17 S 667. 

Cal.—Bruck v. Tucker, 42 Cal. 346. 
oath C.—Crandall v. Lynch, 20 App. 


Fla.—McKinnon v. Johnson, 57 Fla. 
120, 48 S 910; Buesing v. Forbes, 33 
Fla. 495, 15 S 209; Barco v. Fennell, 
24 Fla. 378, & S 9. 
et de en v. Hungate, 110 Iil. 

oO. 

Miss.—Dean v. Tucker, 58 Miss. 
rege Alexander v. Hastland, 37 Miss. 


W. Va.—Johnston v. Griswold, 8 
W. Va. 240. 

And cases infra notes 54-57. 

See also Pleading [31 Cyc 153]. 

“Special pleas of matter affecting 
this legal title, or in estoppel, only 
encumber the record and tend to em- 
barrassment.” Coffee v. Groover, 20 
Fla. 64, 78 [appr 123 U.S. 1, 3, 8 SCt 
Ty 3h aed ora: 

Defenses available under general 
issue see infra § 156 et seq. ‘ 

54. Vadeboncoeur v. Hannon, 159 
Ala. 617, 49 S 292; Horne v. Carter, 
20 Fla. 45, 50 (“It is immaterial 
whether such plea is struck out on 
motion or on demurrer’); Wade v. 
Doyle, 17 Fla. 522 (where special de- 
murrers are allowed, but not other- 
wise); Emily v. Harding, 53 Ind. 102. 
Contra Cumming v. Butler, 6 Ga. 88 
(holding plea not demurrable but 
subject to be stricken out as sur- 
plusage). 

[a] In Florida.—“This court is 
now committed to the doctrine that 
a special plea tendering an issue cov- 
ered by the plea of not guilty is not 
for that reason demurrable, but that 
the proper method of attacking such 
a plea is by motion.” McKinnon v. 
Johnson, 57 Fla. 120, 125, 48 S 910 
(holding that sustaining a demurrer 
to a special plea which should have 
been stricken out was not reversible 


error). 
55. Newsome v. Guy, 109 Ala. 305, 


STIS ers 


sua sponte,°® or disregarded as a mere nullity.57 
The same rule has been applied to special pleas of 
matter available under a general denial.®® 
scope of matters put in issue by a plea of the gen- 
eral issue®® or general denial®® is so broad that spe- 
cial pleas are seldom necessary or permitted,®! ex- 
cept of matter puis darrein continuance® and pleas 
A special plea of the statute 
of lmitations has been held permissible** and has 
even been required by statute,®> although in most 
jurisdictions the rule is otherwise, the statute of 
under the 
A denial of possession 
or claim by defendant must usually be made by 
By statute payment or satisfaction 
of a mortgage under which plaintiff claims may be 


to the jurisdiction.®* 


limitations being available 
issue®® or general denial.®* 


special plea.®® 


19 S 448; Lomb v. Pioneer Sav., etce., 
Co., 106 Ala. 591, 17 S 670; McKinnon 
v. Johnson, 57 Fla. 120, 48 S 910; 
Buesing v. Forbes, 33 Fla. 495, 15 S 
209; Coffee v. Groover, 20 Fla. 64 [rev 
on other grounds 123 U. S. 1, 8 SCt 1, 
31 L. ed. 57]; Horne v. Carter, 20 Fla. 
45; Neal v. Spooner, 20 Fla. 38; Weis- 
koph v. Dibble, 18 Fla. 24; Wade v. 
Doyle, 17 Fla. 522; Cumming v. But- 
ler, 6 Ga. 88. 

[a] A refusal to strike special 
pleas for the reason that they are em- 
braced in the general issue, although 
erroneous, does not injure plaintiff, 
and therefore is not ground for 
versal. Newsome vy. Guy, 109 Ala. 
305, 19 S 448; Reynolds v. Cook, 83 
Va. 817, 3 SE 710, 5. AmSR 317. 

56. McKinnon vy. Johnson, 57 Fla. 
120, 48 S.910; Barco v. Fennell, 24 
Fla. 378, 5 S 9; Weiskoph vy. Dibble, 
18 Fla. 24; Wade v. Doyle, 17 Fla. 522. 

[a] The effect of striking out a 
Special plea is not to preclude proof 
of such matter under the general is- 
sue. McKinnon vy. Johnson, 57 Fla. 
120, 48 S 910; Coffee v. Groover, 20 
Fla. 64 [rev on other grounds 123 U. 
Died, wom Obl, sod sls redssotd. 

57. Bruck v. -Tucker, 42 Cal. 346; 
Hutto v. Thornton, 44 Miss. 166. 

58. Emily v. Harding, 53 Ind. 102; 
Allen v. Douglass, 29 Kan. 412, 414 
(where, however, Brewer, J., said: 
“Neither do we hold that a party may 
not, in addition to a general denial in 
an ejectment action, set out in a 
further count in detail the facts con- 
stituting his claim of title, and have 
the question of the sufficiency of 
those facts as a defense settled be- 
fore the trial upon a demurrer filed 
thereto’’). 

[a] The remedy is by motion to 
strike out and not by demurrer. Al- 
len v. Douglass, 29 Kan. 412. 

{b] Sustaining a demurrer to a 
special plea is not reversible error 
where the matter can be proved under 
the general denial. Johnston v. Gris- 
wold, 8 W. Va. 240; Emily v. Harding, 
53 Ind. 102. 


59. See infra § 156. 
60. Sa MELAS UT. 
61. S.—Fraser v. Weller, 9 F. 


Cas. No. 5,064, 6 McLean 11 (Mich- 
igan statute). 
Ala.—Vadeboncceur v. Hannon, 159 
Ala. 617, 49 S 292; Richardson vy. 
Stephens, 114 Ala. 238, 21 S 949; 
Lomb v. Pioneer Sav., etc., Co., 106 
Adae'5915 17S: 670; 
Cal.—Nelson v. O’Brien, 139 Cal. 
4 App. 


628, 73 P 469. 
D. C.—Barbour v. Moore, 
Miss.—Dean v. Tucker, 58 Miss. 
487; Hutto v. Thornton, 44 Miss. 166. 
Mo.—Kirton v. Bull, 168 Mo. 622, 


68 SW 927. 

N. J.—Stewart v. Camden, etc., R. 
Co., 33 N. J. L. 115 Ceave to plead 
specially refused). 

Cook, 83 Va. 817, 
Site 
192 Ala. 


Va.—Reynolds v. 
Roman, 


3 SH 710, 5 AmSR 
62. 3urnett v. 

188, 68 S 353; Vadebonceur v. Han- 

non, 159 Ala. 617, 49 S 292; Lomb v. 

Pioneer Sav., ete., Co., 106 Ala. 591, 17 

$ 670; Patrick v. Hutchason, 91 Ala. 
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[§ 127] »b. 


general 


to himself.7> 


320, 8 S 821; Pollard v. Hanrick, 74 
Ala. 334. 

“Unless it be of matter puis dar- 
rein continuance, the defendant may 
not plead any other plea; it is un- 
necessary and is Ot ts a yee 
nature of the -action.’ mb 
Pioneer Sav., etc., Co., 106 a 591, 
597, 17 S 670. 

[a] Form and effect of plea.—‘“It 
must be specially pleaded. And it 
must not be pleaded in bar of the 
suit generally. It can be pleaded 
only in bar of the further prosecu- 
tion of the suit. The effect then is, 
not to defeat the suit ab initio, but 
to stay its further prosecution; in 
which case the plaintiff will recover 
his costs up to the time of the filing 
of the plea, and the defendant will 
recover his costs incurred  subse- 
quently.” Leavitt v. Harpswell School 
Dist. No. 19, 78 Me. 574, 579, 7 A 600. 

[b] Recovery by stranger. —A 
plea of recovery by a stranger puis 
darrein continuance is insufficient. 
If plaintiff’s title is superior to that 
of defendant, the mere recovery of 
the premises ‘by a third party during 
the pendency of the suit ought not 
to prevent his recovery as against 
defendant. Doe v. Holman, 19 Ala. 
734 (holding further that such plea 
is demurrable if pleaded to the whole 
action because it is no defense to the 
recovery of damages). 

fe] Sntry by plaintiff pendente 
lite —A plea, puis darrein continu- 
ance, that the lessor of plaintiff had 
entered in and upon the possession 
of defendant, etc., is not a good plea 
either in bar or abatement. Den v. 
Sanderson, 18 N. J. L. 246; Tyler v. 
Canady, 2 Barb. (N. Y.) 160. 

63. Wade v. Doyle, 17 Fla. 522; 
Barbour v. Moore, 4 App. (D. C.) 535. 

64. Cumming v. Butler, 6 Ga. 88 
(“The defendant can plead only ‘not 


guilty, and the Statute of Limita- 
tions’’). 
65. Chivineton Colorado 


Springs, 9 Colo. oe Be SEY OHI. 
66. See izfra § 1 
67. See infra § if, 

68. See infra § 162. 

69. Lomb v. Pioneer Sav., etc., Co., 
106 Ala. 591, 17 S 670; Slaughter Vie 
Doe, 67 Ala. 494. 

70. Lomb v. Pioneer Sav., etc., 
Co., 106 Ala. 591, 17.S 670. [expl 
Slaughter v. Doe, 67 Ala. 494]. 
oe See infra § 169. See aiso supra 


72. Barco v. Fennell, 24 Fla. 378, 
S$ 9 (plea held insufficient) ; Wade 
v. Doyle, 17 Fla. 522. 

73. Kirton v. Bull, 168 Mo. 622, 68 
SW 927. 

74. Lomb v. Pioneer Sav., ete., Co., 
106 Ala, 591, 671, 17 S 670. 

fa] Plea puis darrein continu- 
ance.—Great technical exactness and 
eertainty have been required both in 
the form and substance of this plea. 
Hilliker v. Simpson, 92 Me. 590, 43 
A 495. 

75. Patrick v. Hutchason, 91 Ala. 
320, 8 S 821. 

76. See cases infra this note. 

{a] A plea of former recovery is 
bad where it does not describe qr 


[9§ 126-127 


specially pleaded,®® but not in the absence of such 
a statute because it is available under the general 
In some jurisdictions by statute defend- 
ant must specially plead the title relied on by him in 
The objection that a 
amounts to the general issue is an objection going 
only to the manner of the pleading; it may be in 
substance a good plea and yet subject to attack on 
this ground.72 Special pleas which are immaterial 
may properly be stricken out.7* 

Form and Sufficiency. A special 
plea must be clear, definite, and explicit ;"* and is to 
be construed against the pleader who is presumed 
to allege the facts in the manner most favorable 
The plea or answer must allege every 
fact necessary to constitute a defense.7® A state- 


special plea 


specify the land which was in con- 
test in the former action. Anderson 
v. Fisk, 36 Cal. 625. 

[b] A plea that defendant is ad- 
ministrator of an unsettled estate, 
and that plaintiffs claim as heirs, is 
bad unless it shows that the land 
sued for is assets. Barco v. Fennell, 
24 Fla. 378, 5 S 9 (holding that such 
plea should deny that land was intes- 
tate’s homestead). 

[c] A plea of the statute of limi- 
tations (1) which simply denies 
seizin or possession by plaintiff with- 
in the statutory period is insufficient 
unless adverse possession is also set 
up. Anderson v. Fisk, 36 Cal. 625; 
Sharp v. Daugney, 33 Cal. 505; Wade 
v. Doyle, 17 Fla. 522. (2) Matter in 
avoidance of the statute of limita- 
tions need not be anticipated and re- 
butted in a special plea setting up the 
statute. Anderson v. Fisk, 36 Cal. 
625. (8) Such statute is sufficiently 
pleaded by stating the facts showing 
defendant to be within its protection. 
Whitney v. Marshall, 17 Wis. 174. 
(4) A plea merely stating that plain- 
tiff was not seized or possessed of the 
land within the statutory period prior 
to the commencement of the action 
and not stating that neither plaintiff 
nor his grantor or predecessors were 
thus possessed is fatally defective. 
Sharp v. Daugney, 33 Cal. 505. (5) 
A plea of adverse possession need not 
set out the nature and character of 
such possession; an allegation that 
the entry was under a claim of title 
exclusive of any other right and that 
the possession has been continued for 
more than twenty years previous to 
the commencement of plaintiff’s ac- 
tion, under such claim of title, is suf- 


ficient. Bartlett v. Secor, 56 Wis. 520, 
14 NW 714. 
[d] Homestead.—An answer set- 


ting up a claim of homestead must 
state facts showing that defendant 
at the commencement of the action 
was entitled to hold the land as a 
homestead, or it will be demurrable. 
Sirol Vv. Solomon, 73 Ark. 8, 88 SW 


Roy Dower.—An answer claiming 
dower must show that dower has 
been assigned or that the land con- 
stituted the husband’s mansion with 
the land attached which the widow 
was entitled to hold until the assign- 
ment of dower. Gates v. Solomon, 
73 Ark. 8, 83 SW 348. 

[f] Administration sale—An an- 
Swer setting up title through an a@d- 
ministration sale to pay debts need 
not aver that a real estate bond was 
filed. Spaulding v. Baldwin, 31 Ina. 
376 (holding that the question could 
be raised by a reply impeaching the 
patigiey. of the sale for want .of such 

ond 

{g] Invalidity of plaintifi’s deed. 
—Where the answer alleges that the 
deed under which plaintiff claims is 
void, it is not necessary also to al- 
lege that plaintiff had notice of de- 
fendant’s title. Funkhauser vy. Mal- 
len, 62 Mo. 555 (holding further that 
the answer by failing to charge notice 
on plaintiff did not thereby admit 
that he occupied the position of an 


‘or later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ment or denial of mere legal conclusions is insuffi- 
eient.77 A plea which professes to answer the whole 
declaration, but which answers only a part, is bad 
on demurrer.’?® Although a general or special denial 
is sufficient to put plaintiff’s title and right of 


possession in issue’? an answer 


‘which, if true, show that plaintiff has no title is 
But defendant cannot set up a title for 
plaintiff and by pleading to the title thus set up 
compel plaintiff to take issue upon it,®! although 
substantially this form of pleading has been per- 
Where it is necessary to 

lead specially the title, estate, or license upon 
“which defendant relies,®? the nature and duration of 
the estate, license, or right to possession should be 


good.*° 


mitted in some cases.*? 


EJECTMENT 


alleging facts, [§ 128]: “e. 


pleaded with the certainty and particularity re- 


tmnocent purchaser for va‘fae, nor did 
atponcede that plaintiff had acquired 
weitle). 

[h] A plea of fraud invalidating a 
‘deed in plaintiff’s chain of title need 
not allege that plaintiff had notice of 
the fraud before he purchased the 
land, as this is matter of avoidance 
to be shown by plaintiff if he relies 
upon it. Carr v. Mouzon, 93 S. C. 161, 
76 SE 201, AnnCas1914C 731. 

[i] Champertous conveyance.—If 
defendant designs to question the 
validity and force of the deed under 
which plaintiff claims to pass the 
title to the lands in dispute while a 
stranger was in possession claiming 
title, he should frame his answer ac- 
cordingly, and set up a title in him- 
self, or out of plaintiff. Ford v. 
Sampson, 30 Barb. (N. Y.) 183. 

{j] Fraudulent conveyance.— 
‘Where defendant does not allege that 
he is a creditor, it is proper to strike 
out averments of acts alleged to be 
fraudulent as against creditors. 
Moore v. Ivers, 83 Mo. 29. 

[k] An answer alleging forfeiture 
by noncompliance with mining rules 
should set out such rules. Dutch 
yee Water Co. v. Mooney, 12 Cal. 

34 


{1] Special answers held insuffi- 
cient.—McTarnahan v. Pike, 91 Cal. 
540, 27 P 784; Over v. Shannon, 75 
Ind. 352; Kilbourne v. Lockman, 
Iowa 380; Gillis v. Black, 6 lowa 439. 

{m] Ambiguous answer.—If the 
answer is such that the inference 
may be drawn therefrom by fair in- 
tendment that facts exist sufficient 
to constitute a ground of defense, it 
will be good against demurrer; the 
remedy is by motion to make more 
definite and certain. Johnson v. Man- 
tooth, 108 Ark. 36, 156 SW 448 (al- 
leging possession as tenant of plain- 
tiff). 

77. Gates v. Solomon, 73 Ark. 8, 
83 SW 348; Dutch Flat Water Co. v. 
Money, 12 Cal. 534. 

[a] Rule applied.—An answer al- 
leging that plaintiff’s grantor had no 
right to convey, that a deed in a chain 
of title is void, and that plaintiff’s 
claim is barred by the statute of lim- 
itations, but without stating facts 
showing these contentions to be sup- 
ported, is defective as stating con- 
clusions from facts instead of the 
facts themselves, but the defect can 
be reached. only by motion to make 
more definite and certain and not by 


demurrer. Gates v. Solomon, 73 Ark. 
8, 83 SW 348. 
{[b] Forfeiture. — An averment 


that plaintiff had forfeited his rights 
in a mining claim is a legal con- 
elusion upon which no issue can be 
taken; the facts must be stated so as 
to enable the court to see whether 
the forfeiture did occur. Dutch Flat 
Water Co. v. Mooney, 12 Cal. 534. 


78. Kennedy v. Holman, 19 Ala. 
734: Anderson v. Fisk, 36 Cal. 625; 
Dickerson v. Hendryx, 88 Ill. 66; 


Slaughter v. Detiney, 10 Ind. 103. 

fa] Where former recovery is 
pleaded as a general defense to the 
whole action, whereas it is a defense 
only as to part of it, the plea is bad. 
Anderson v. Fisk, 36 Cal. 625. 

{b] In Tlivois a special plea deny- 

[19 C. J.—71] 


ing that defendant is in possession is 
bad on demurrer where it is pleaded 
as a defense to the whole cause of 
action, because under the _ statute 
ejectment lies against one not in pos- 
session but who claims some title or 
interest in unoccupied premises. 
Dickerson v. Hendryx, 88 Ill. 66. 

79. See infra §§ 156, 157, 160. 

80. Caines v. Katz, 95 Mo. 333, 7 
SW 18; Corwin v. Corwin, 9 Barb. (N. 
Y.) 219 [rev on other grounds 6 N. 
Y. 342, 57 AmD 453]. See also Hol- 
land v. Coleman, (Ky.) 114 SW 305 
(holding that an answer denying 
plaintiff's title is not rendered de- 
fective by further unnecessary aver- 
ments that the title is in defendant’s 
wife). 

81. Nelson v. O’Brien, 139 Cal. 628, 
73 P 469; Gillis v. Black, 6 Iowa 439 
[foll Kilbourne v. Lockman, 8 Iowa 


its 

82. Caines v. Katz, 95 Mo. 333, 7 
oe 18; Funkhouser v. Mallen, 62 Mo. 

{a] Illustration—An answer al- 
leging that plaintiff’s deed was made 
to him by the sheriff without au- 
thority upon a sale of county swamp 
land states a good defense. Funk- 
houser v. Mallen, 62 Mo. 555. 

[b] A plea alleging that plaintiff 
claims under a tax sale and setting 
up several special defenses attacking 
the tax proceedings must allege that 
plaintiff’s title is based solely on 
such proceedings or it will be defec- 
tive as failing to show that plaintiff 
has no title. Caines v. Katz, 95 Mo. 
333, 7 SW 18. 

83. See infra § 169. See also supra 
§§ 125, 126. 

84 Lewis v. Oregon Cent. R. Co., 
15 F. Cas. No. 8,329. 

[a] The nature and duration of an 
estate or interest claimed by defend- 
ant in the premises is sufficiently 
stated by the plea that defendant is 
the owner of a perpetual right of 
way over such premises. Lewis v. 
gEason Cent. Ril Co. -lbcE. Cas; INe: 

_(b] An averment of a grant of a 

right of way implies a deed since a 
grant can only be made by a deed. 
Lewis v. Oregon Cent. R. Co., 15 F. 
Cas. No. 8,329. 

85. Fitch v. Cornell, 9 F. Cas. No. 
4,834, 1 Sawy. 156; Hall v. Austin, 11 
F. Cas. No. 5,925, Deady 104; More- 
land v. Marion County, 17 I’. Cas. No. 
9,794; Wythe v. Myers, 30 F. Cas. No. 
18,119, 3 Sawy. 595. 

86. Beard v. Wilson, 52 Ark. 290, 
12 SW 567; Spaulding v. Baldwin, 31 
Ind. 376. 

{a]| Demurrer lies to reach a de- 
fect in this respect. Spaulding v. 
Baldwin, 31 Ind. 376. 

{b] Title through administrator’s 
sale-—An answer claiming title 
through a sale by an administrator 
by an order of court to pay debts 
must be accompanied with copies of 
the record and the deed as exhibits 
or it will be demurrable. Spaulding 
v. Baldwin, 31 Ind. 376. 

[ec]. “When exceptions are sus- 
tained (1) to any of this documentary 
evidence, it cannot be used on the 
trial, unless the defect for which the 
exceptions are Sustained are covered 
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quired in a complaint,’ but under ‘such require- 
ment it is not proper or necessary to plead the mere 
evidence of defendant’s title.*® 
dence of the title relied on is, in some states, re- 
quired to be filed with the answer.*® 
Equitable Defenses.** 
able defenses are available,*® the generally prevail- 
ing rule is that they must be specially pleaded,®9 
and are not available under the general issue®® or 
under general or special denials,°1 although some- 
times this is made to depend upon the nature of 
the equity asserted.°? 
stitute the equity relied on must be alleged®* to the 
same extent and with the same particularity as 
would be necessary in a bill in equity to obtain 


Documentary evi- 


Where equit- 


Every fact necessary. to con- 


by amendments.” Beard vy. Wilson, 
52, Ark. 2907 207,02 (Swe obits Ce) 
Where merely a denial of plaintiff’s 
title is left after sustaining excep- 
tions to the evidence of title filed with 
the answer, the answer is demurrable. 
Pear v. Wilson, 52 Ark. 290, 12 SW 

{d] Exceptions to plaintiff’s muni- 
ments of title will not be considered 
where the answer is merely a gen- 
eral denial of plaintiff’s title and 
therefore raises no issue. Pace v. 
Crandell, 74 Ark. 417, 86 SW 812. 

87. See also supra §§ 79-87; infra 


§ 178. 
See supra § 79 et seq. 

89. Cal.—McCauley v. Fulton, 44 
Cal. 355; Cadiz v. Majors, 33 Cal. 288; 
Blum v. Robertson, 24 Cal. 127; Dow- 
ner v. Smith, 24 Cal. 114; Lestrade v. 


Barth,” 3/9 (Cals) 6603 Histradant ive 
Murphy, 19 Cal. 248; Mitchell v. 
Moses, 16 Cali A, 594, 117 BP 6855 


andere v. O'Hara, 3 Cal. A. 633, 86 P 


Ga.—Leggett v. Peterson, 122 Ga. 
182, 50 SE 51. Contra Payne v. Or- 
mond, 44 Ga. 514. 

Oh.—Powers v. Armstrong, 36 Oh. 
St. 357; Stewart v. Hoag, 12 Oh. St. 


623. 

S. C.—Lupo v. True, 16 S. C. 579. 

[a] Application of rule—‘“‘But 
this rule has never been held to ap- 
ply in actions to quiet title as be- 
tween husband and wife where title 
tq community property has been 
taken in the name of the wife. In 
such case the title of the husband is 
more than a mere equitable title.” 
Mitchell v. Moses, 16 Cal. A. 594, 597, 
tet OP "685. 

90. Matters available under gen- 
eral issue see infra § 156. 

91. Matters available under gen- 
er.l denial see infra § 157. 

92. See infra § 178. 

93. Cal.—Arguello v. Bours, 67 
Cal. 447, 8 P 49; Tormey v. True, 45 
te 105; McCauley v. Fulton, 44 Cal. 
355. 

Ga.—Swift v. Nevius, 138 Ga. 229, 
75 SE 8 (answer held sufficient). 

Md.—Shartzer v. Mountain Lake 
Park Assoc., 86 Md. 335, 37 A 786. 

Minn.—Travellers’ Ins. Co. bre 


Walker, 77 Minn. 438, 80 NW 
Freeman v. Brewster, 70 Minn. 203, 
72 NW 1068. 


Nebr.—Dale v. Hunneman, 12 Nebr. 
221, 10.NW 711. 

N. Y.—Sample v. Lyons, 59 App. 
Div. 456, 69 NYS 3878 (answer held 
sufficient by fair construction). 

N. S.—Whitman vy. Hiltz, 38 N. S. 

74, 


fa] A recital of the documents, 
etc., relied on to prove the facts con- 
stituting an equitable defense should 
not be-contained in the plea. Shart- 
zer v. Mountain Lake Park Assoc., 
86 Md. 335, 37 A 786. 

[b] Possession as purchaser.— 
(1) A plea that defendant is in pos- 
session under a contract of purchase 
fully performed by him should allege 
that the price paid was a just and 
fair price and the full value of the 


land. Arguello v. Bours, 67 Cal. 447, 
8 P49. (2) ‘‘The Court is to be satis- 


fied that the contract is founded upon 
not merely a valuable but_an_ade- 
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relief upon the 


of counterclaim and not merely 
fense.®° 


fendant might obtain affirmative 


of a different. character,’ or, as 
pressed, the equity must be such as would entitle 
defendant to relief in equity against a judgment 
for plaintiff in ejectment in the absence of such a 
plea.°® A prayer for equitable relief is not neces- 
sary®® except where the defense is pleaded as a 
Where the defense is such that to 
be available defendant must himself offer to do 
equity,? an equitable defense is properly stricken 


counterclaim. 


quate consideration. But how are we 
to be so satisfied here, where there 
is an absence of all averment upon 
that point?” Bruck v. Tucker, 42 Cal. 
346, 354. (3) A purchaser who is in 
default and who does not excuse such 
default nor offer to make it good nor 
ask for a specific performance is not 
entitled to be retained in possession 
against the legal right of the vendor. 
Williams v. Murphy, 21 Minn. 534. (4) 
It need not be alleged that the con- 
tract of purchase was in writing as 
required by the statute of frauds; 
that is a matter of evidence and not 
of pleading. Dewey v. Hoag, 15 Barb. 
(CN. Y.)) 365. 

94. Cal.—Arguello v. Bours, 67 
Cal. 447, 8 P 49; Kentfield v. Hayes, 
57 Cal. 409; Bruck v. Tucker, 42 Cal. 
346; Davis v. Davis, 26 Cal. 23, 85 
AmD 157; Blum v. Robertson, 24 Cal. 
127; Downer _v. Smith, 24 Cal. 114; 
Lestrade v. Barth, 19 Cal. 660; Es- 
trada v. Murphy, 19 Cal. 248. 

age saan v. Love, 49 Fla. 230, 38 
S 376. 


Minn.—Freeman v. Brewster, 70 
Minn. 208, 72 NW 1068. 
o.—Carman vy. Johnson, 20 Mo. 


M 
108, 61 AmD 593. 

ag Y.—Dewey v. Hoag, 15 Barb. 

“Whether a defendant relies upon 
his equities merely as a defense to 
the ejectment, or alleges them in a 
cross-bill and bases on them a prayer 
for equitable relief, the facts must 
be fully set forth in the answer; as 
fully as it would be necessary to al- 
lege them in the stating part of a 
bill in equity, praying a decree for a 
conveyance of the legal title.” Ar- 
eucie v. Bours, 67 Cal. 447, 450, 8 


95. See infra § 132. 
bd Furlotte v. Lapoint, 38 N. B. 


{a] If amendable the plea or an- 
swer should not be stricken out al- 
though it may be demurrable. Whit- 
man v. Hiltz, 38 N. S. 174. 

97. Estrada v. Murphy, 19 Cal, 248, 
671; Norman v. Beekman, 58 Fla. 325, 
50 S 876; Smith v. Love, 49 Fla. 230, 
38 S 376. 

“The defense to an action of eject- 
ment must meet the present claim of 
the plaintiff to the possession; and in 
order that an equitable defense may 
avail, the equity presented must be 
of such a character that it may be 
ripened, by the decree of the Court, 
into a legal right to the premises, or 
such as will estop the plaintiff from 
the prosecution of the action.” Les- 
trade v. Barth, supra. To same ef- 
fect Hstrada v. Murphy, 19 Cal. 248. 

[a] Thus pleas praying that the 
interest of a feme covert plaintiff be 
charged in equity with an agreement 
in writing respecting the lands, inef- 
fective to convey the legal title, are 
properly stricken. Norman v. Beek- 
man, 58 Fla. 325, 50 S 876. 

{b] The equities must relate to 
the right of possession.—Williams v. 
Murphy, 21 Minn. 534. 

98. Blum v. Robertson, 24 Cal. 127; 


same ground.®* 
equitable defense is required to be pleaded by way 


If the facts alleged do not constitute a 
defense the plea or answer is bad.% 
alleged must be such as defeats plaintiff’s right to 
possession and not be merely one upon which de- 
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Sometimes an 
by way of de- 


The equity 


equitable relief 
sometimes ex- 


[§ 129] 


Lestrade v. Barth, 19 Cal. 660; Walls 
v. Endel, 20 Fla. 86; 
Brewster, 70 Minn. 203, 72 NW 1068, 
1070; Williams v. Murphy, 21 Minn. 
534; McClane v. White, 5 Minn. 139. 

[a] Rule applied.—It is a good 
equitable plea that a deed absolute 
in form under which plaintiff claims 
was in equity a mortgage. Walls v. 
Endel, 20 Fla. 86. 

99. Arguello v. Bours, 67 Cal. 447, 
450, 8 P 49 (where, speaking of Ken- 
yon v. Quinn, 41 Cal. 325 and Cadiz v. 
Majors, 33 Cal. 288, the court said: 
“The dicta in the decisions of those 
cases where the answer consisted of 
mere denials, that the equitable de- 
fense should be pleaded with a prayer 
for affirmative relief, are not to be 
regarded as authoritative’); Bruck 
v. Tucker, 42 Cal. 346. 

1. Weld v. Johnson Mfg. Co., 86 
Me alae 57 NW 3878. See also infra 

See supra § 80. 

Nagin v. Picott, 5 Ida. 27, 46 


{a] Thus, where the defense is 
the fraudulent procurement of a con- 
veyance, and defendant seeks by way 
of affirmative relief to have the con- 
veyance annulled, and makes tender 
of the consideration paid, and, on ac- 
ceptance of such offer by plaintiff, 
withdraws the tender, it is not error 
for the trial court on motion of plain- 
tiff to strike from the answer of de- 
fendant so much thereof as sets up 
the equitable defense. Andola v. Pi- 
cott, 5 Ida. 27, 46 P 928. 

4 Bruck v. Tucker, 42 Cal. 346; 
Johnson v. Drew, 24 Fla. 130,.15 S 
780, 48 AmSR 172; Feldmeyer v. 
Werntz, 119 Md. 285, 86 A 986; Bond 
v. Murray, 118 Md. 445, 84 A 655; 
Michael v. Joy, 91 Md. 75, 46 A 385; 
cee v. Olster, 195 Mo. 460, 92 SW 

5. Meeker v. Dalton, 75 Cal. 154, 
16 P 764; Bodley v. Ferguson, 30 Cal. 
511; Dobbs v. Kellogg, 53 Wis. 448, 10 
NW 628. , 

[a] An answer setting up a parti- 
tion under which defendants claim 
title, not specifying whether it was 
oral or in writing, does not set up an 
equitable defense, since it is pre- 
sumed that the contract was in the 
form to constitute it a legal obliga- 
tion. Ming v. Olster, 195 Mo. 460, 92 
SW 898. 


[b] Absolute deed as a mortgage. 
—A defense that the deed under 
which plaintiff claims is a mortgage, 
although absolute in form, is a legal 
and not an equitable defense. Smith 
Vv. Smithy 80° Calie323..91) Pi 4. 3295 5p 


186, 549 
A purchase for value without 


B 


fe] 
notice is an equitable defense which 
must be pleaded. Lupo v. True, 16 S. 
SYD t De 

6. Bodley v. Ferguson, 30 Cal. 511. 

7. Matters in abatement generally 
pee Abatement and Revival 1 C. J. p 

8 N C.—Rouche 


js v. Williamson, 
25 N. C. 141, 149, 


Pa a 


[$§ 128-129 


when defendant refuses to comply with this duty.* 
A defendant cannot set up facts as an equitable plea 
in bar which make such a legal defense as he could 
show under the general issue or general denial 
pleaded by him.* 
legal or equitable defense must be determined upon 
the face of the answer.® 
both a legal and an equitable defense.® 
3. Pleas 
abatement, although rare in actions of ejectment, 
are admissible,® even in those jurisdictions where it 
is provided that the only plea in ejectment shall be 
not guilty.2 Thus defendant may plead in abate- 
ment such matters as marriage or death,!° mis- 
nomer,!! improper joinder of defendants,!? or non-_ 
joinder of a defendant;** plaintiff’s taking posses- 
sion;* that there is no such person as the alleged 


Whether a defense pleaded is a 
An answer may contain 
Pleas 


in Abatement.” in 


Porto Rico.—Vilegas v. De Diego, 


Freeman v.|1 Porto Rico Fed. 378. 


Tenn.—Dixon  v. 
Overt. 365. 

Va.—James River, etc., Co. v. Rob-~ 
inson, 16 Gratt. (57 Va.) 434. 

Eng.—Doe v. Roe, 10 East 523, 103 
Reprint 874; Denn v. Fenn, 8 T. R. 
474, 101 Reprint 1498. 

9. Zeigler v. Fisher, 3 Pa. 365, 367 
(‘in case of an extraordinary emer- 
gency’); Campbell v. Galbreath, 5 
Watts (Pa.) 423; Matoaka Coal Corp. 
v. Clinch Valley Min. Corp., 121 Va. 
112, 93 SE 799; Reynolds v. Cook, 83 
Va. 817, 3 SE 710, 5 AmSR 317; James 
River, etc., Co. v. Robinson, 16 Gratt. 
(57 Va.) 484. But see Black v. 
Tricker, 52 Pa. 436 Gholding that, 
even if there may be a plea in abate- 
ment, it does not follow that matter 
in abatement must be so pleaded, and 
that coverture of defendant was 
available under the general issue). 
See also Findlay v. Keim, 62 Pa. 112 
(where the court said that there was 
no plea of abatement in ejectment, 
the plea of not guilty being the only 
plea under the statute). 

[a] Another action pending.— 
“Ordinarily, the pendency of another 
suit is the subject of a plea in abate- 
ment, but there is no such thing as 
a plea of abatement in ejectment.” 
McConologue v. Satowizch, 21 Pa. 
Dist. 845 [foll Findlay v. Keim, 62 Pa. 


Cavenaugh, 1 


112]. 
apie McCormic v. Leggett, 53 N. C. 
11. Dixon v. Cavenaugh, 1 Overt. 


(Tenn.) 365. 

[aj] A plea of misnomer does not 
abate the action, but defendant, hav- 
ing disclosed his true name, must 
plead in chief by that name or the 
court will permit judgment by de- 
fault to be taken against him and he 
will be turned out of possession. Dix- 
one v. Cavenaugh, 1 Overt. (Tenn.) 

12. Gibbons v. Martin, 10 F. Cas. 
No. 5,381, 4 Sawy. 206. 

[a] Disclaimer or abatement.— 
A plea by one of defendants jointly 
sued that he was not in possession of 
the land sued for or any part there- 
off; that he was jointly sued with 
the other defendant, who at the com- 
mencement of the suit and still was 
in active possession of all the land 
sued for; and that there was there- 
fore a misjoinder of parties defend- 
ant in the action, for which the 
pleader prayed that the suit abate 
as to him, was in effect a disclaimer, 
and did not operate as a plea in 
abatement. Dennis v. Price, 148 Ala. 
243, 41 S 840. 
sont Tucker v. Starks, Brayt. (Vt.)} 

[a]. Nonjoinder of  defendant’s 
wife in an ejectment suit cannot be 
pleaded in abatement by defendant, 
since proof of title in her, although 
she was not a party, would defeat the 
peng Stapp v. Wilkinson, 80 Ala. 


14, McCormic v. Leggett, 53 N. C. 
425; Johnson v. Swain, 44 N. C. 335. 


z For later cases,developments and changes in the law see cumulative Annotations, same title, »age and note number. 
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plaintiff;*® the omission of the name of the town- 
ship in the description as filed,® or the pendency of 
an action of covenant for a breach of a contract 
to convey in a subsequent action of ejectment to 
enforce specific performance;!? or in an action 
against the holders of a tax title that plaintiff had 
not filed the affidavit required by law.18 But a de- 
fendant in ejectment cannot plead in abatement 
the pendency of another action,!® or facts tending to 
deny plaintiff’s title,?° or the disability of the 
Taking steps toward a trial on 
the merits operates as a waiver of the right to a 


lessor of plaintiff.*+ 


plea in abatement.?? 
{[§ 130] 4. Disclaimer. 


15. Campbell v. Galbreath, 5 
Watts (Pa.) 423. But see Augusta 
Mfg. Co. v. Vertrees, 4 Lea (Tenn.) 
75 (holding that the fact that plain- 
tiff suing as a foreign corporation is 
not in fact a corporation is a good 
defense under the plea of “Not 
guilty’ in an ejectment suit). 


16. Tyo v. Miller, 4 Serg. & R. 
(Pa.) 279. 
17. Findlay v..Keim,;.62 Pa. 112 


(holding, however, that after going 
to trial on the merits it is too late to 
make such plea). 

18. Pope v. Macon, 23 Ark. 644 
(holding that, in ejectment against 
the holder of a tax title, a plea in 
abatement was good which set forth 
that the land had been held for sev- 
eral years under the tax sale, that 
taxes had been paid and improve- 
ments made on it, and that plaintiff, 
before bringing suit, had filed no af- 
fidavit that he had tendered the pur- 
chasers or their representatives the 
full amount of all taxes and _ costs, 
and the statutory interest thereon 
and.the full value of all improve- 
ments, and that such interest had 
been refused). , 

19. McConologue v. Satowizch, 21 
Pa. Dist. 

20. Peters au coy Ne 120 Ind. 416, 
22 NE 95, 23 N 


21. Rouche Ss SWilliamson, 25 N. 
Oral 

22. Stimmel v. Miller, 8 Pa. Co. 
128. 


23. McCarnan v. Cochran, 57 Ind. 
166; Albertson v. Reding, 6 N. Cc. 283; 
Wright Vv. Johnson, 108 Va. 855, 62 
SE 948. 

[a] what constitutes disclaimer. 
—(1) Where a defendant appears and 
answers, disclaiming all interest in, 
or title to, the premises, and alleging 
the possession thereof to be in a third 
person, such answer amounts to a 
disclaimer. Dennis v. Price, 148 Ala. 
243, 41 S 840; McCarnan v. Cochran, 
57 Ind. 166. (2) An answer denying 
plaintiff’s title, averring title in an- 
other, and that defendant’s title has 
been divested by a judicial sale, and 
that the purchaser has been put in 
possession, amounts to a disclaimer 
of title and possession. Carson v. 
Dundas, 39 Nebr. 503, 58 NW 141. (3) 
An answer which admits possession 
and claims the right of possession of 
the property in suit does not consti- 
tute a disclaimer. Phelan v. Balti- 
ete., R. Co., 14 Pa. Dist. 634. 

24, Ala.— Wade v. Gilmer, 186 Ala. 
524, 64 S 611; Howard v. Martin, 181 
Ala 613, 62 s 99; Simmons v. Sharpe, 
148 Ala. 217, 42 S 441; Bailey v. Sel- 
den. 124 Ala. 403, 26 s 909; Buxbaum 
v. McCorley, 99 Ala. 537, 13 $5; Tor- 
rey v. Forbes, 94 Ala. 135, 10 S 320; 
Kirkland v. Trott, 66 Ala. 417. 

D C.—Robinson v. Hillman, 36 
rs 576; Crandall v. Lynch, 20 App. 


Ga.—Payne v, Ormond, 44 Ga. 514. 
ne ce aks v. Bosarge, 19 
4, 


Where 
neither possesses the land nor claims a right to it 
he may enter a disclaimer when ealled upon to 
plead,?* and he may defend as to part of the land 
sued for and disclaim as to the balance,?4 in which 
ease it is necessary to designate with reasonable cer- 


EJECTMENT 


defendant 


defendant must 


N. Fee weny Vv. Camden, ete., R 
Co. 33. N. 
as N.¢ ea Vv. Powers, 83 N. 

Pa. —_Greeley Vv. oma, 56 Pa. 35; 
Hill: v. Hill, 43) Pa. 0528. 

Vt.—Stevens v. Guinith, 3 Vt. 448 
(by statute). 

25. Christy v. Scott, 14 How. (U. 
S.) 282, 14 L. ed. 422; Howard v. Mar- 
tin, 181 .Ala. 613, 62 S 99; Callan. -v. 
McDaniel, 72 Ala. 96; Carrington v. 
Goddin, 13 Gratt. (54 Va.) 587. See 
also supra § 125. 

[a]. Remedy for uncertainty.— 
(1) Where a disclaimer is wanting in 
certainty as to the part disclaimed, 
the remedy is by motion to strike it 
from the record, leaving the plea of 
not guilty to stand as an admission 
of the possession of the entire prem- 
ises. Callan v. McDaniel, 72 Ala. 96. 
(2) Demurrer will not lie because a 
disclaimer or statement limiting the 
extent of a plea of not guilty is not 
a pleading. Callan v. McDaniel, 72 
Ala. 96; Bailey v. Selden, 124 Ala. 4038, 
26 S 909. 

26. Thompson v. Camper, 106 Va. 
315, 318, 55 SE 674. 

“Tt is not permissible for a de- 
fendant to make defense and take 
chances, and, after an adverse ver- 
dict, to escape liability for costs on 
the theory that he had no interest in 
the matter in controversy.” Thomp- 
son v. Camper, supra. 

Delay in filing as affecting costs 
see infra § 348. 

27. Killer v. Compton, 60 Ga. 116; 
Greeley v. Thomas, 56 Pa. 35. See 
aiso infra § 348. 

“The only effect of successfully 
contesting a disclaimer is to impose 
costs and damages upon the unsuc- 
cessful disclaimer.” Wade v. Gil- 
mer, 186 Ala. 524, 528, 64 S 611. 

28. Killen v. Compton, 60 Ga. 116; 
McAdams v. Lotton, 118 Ind. 1, 20 
NE 523. But see Prescott v. Hutchin- 
son, 13 Mass. 439 (holding that a dis- 
claimer may be pleaded in bar to a 
writ of entry, by reason of convenient 
established practice, and where the 
use of disclaimers in common law 
real actions is discussed). 

29. Killen v. Compton, 60 Ga. 116; 
McAdams y. Lotton, 118 Ind. 1, 20 NE 
523; Scott v. Bowles, 3 La, Ann. 637 
(where the disclaimer discloses the 
owner’s name and residence the ac- 
tion will not be dismissed but plain- 
tiff may cite the real owner). 

30. McAdams v. Lotton, 118 Ind. 
1, 20 NE 523. 

31. McAdams v. Lotton, 118 Ind. 
1, 20 NE 523. 

32. See infra § 875 et seq. 

33. Howard v. Martin, 181 Ala. 
613, 62 S 99; Bailey v. Selden, 124 Ala. 
403, 26 S 909; Kirkland v. Thompson, 
Bil Pa’ 1216. 

84. Morris v. Beebe, 54 Ala. 300, 
306; Noe v. Card, 14 Cal. 576; Bratton 
v. Mitchell, 5 Watts (Pa.) 69, 71. 

“In the orderly conduct of an ac- 
tion of ejectment, disclaimers, as 
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tainty the part as to which he disclaims or the part 
as to which he devends, as otherwise the entire plea 
will be bad for uncertainty.?®> A disclaimer should 
be entered at the commencement rather than the 
conclusion of the litigation.?® 
pose of such disclaimer is ordinarily to relieve de- 
fendant from further costs.?7 
good as a plea in bar?® and does not entitle defend- 
ant to a dismissal of the action against him,?® but 
plaintiff is entitled, notwithstanding the disclaimer, 
to prosecute the action to judgment for posses- 
sion®° and for actual damages*! where such damages 
are recoverable in, ejectment.®? 
held that a disclaimer is not strictly a pleading? 
and that it is inappropriate and unauthorized in 
ejectment,?* but a disclaimer is not demurrable.?® 
By statute in some states disclaimers are authorized 
and regulated.®® 


The effect and pur- 


A disclaimer is not 


It has even been 


Thus it has been provided that 


answer for only such parts of the 


such, are entirely unknown.” Ellis 
Vv. Jéans, 26 Cal. 272, 8. 

“Tt is not perceived what opera- 
tion a disclaimer of title can have 
in an action of ejectment to recover 
the possession of land, except, per- 
haps, in the case of a vacant posses- 
sion, under a late Act of Assembly, 


as in Steinmets v. Logan, 3 Watts 
(Bas) 7 T60r" Bratton v. Mitchell, 
supra. 


Mphe disclaimer, as pleading in the 
common law actions, was of use only 
in real, not in possessory actions. It 
gave the demandant all that a judg- 
ment in his favor could accomplish, 
operating as a release or surrender to 
him.—Jackson on Real Actions, 97. 
No such pleading was known in the 
action of ejectment, nor do we sup- 
pose it was intended to introduce it 
into the statutory action, assimilated 
to it.” Morris v. Beebe, supra. 

*A disclaimer of possession or in- 
terest in real property is not a proper 
proceeding in an action of ejectment; 
it is only proper in actions brought 
to determine estates or interests as- 
serted against parties in possession 
by parties out of possession. Thus, 
had the plaintiffs been in possession, 
and brought their action to determine 
an interest claimed adversely to them 
by the city and county, the disclaim- 
er would have been a proper basis 
for a judgment. But such is not the 
present case.’ Noe v. Card, 14 Cal. 
576, 609. 

[a] In Indiana Rev. St. (1881) § 
1072 refers to actions for partition 
and actions to quiet title and not to 
actions of ejectment, and therefore 
does not make a disclaimer proper in 
actions to recover lands. McAdams 
v. Lotton, 118 Ind. 1, 20‘NE 523 [foll 
Hill v. Forkner, 76 Ind... 115, and 
Ragan v. Haynes, 10 Ind. 348, and dist 
McCarnan v. Cochran, 57 Ind. 166]. 

35. Callan v. McDaniel, 72 Ala. 96; 
Be noams v. Lotton, 118 Ind. 1, 20 NE 

[a] Reason for rule.—(1) A dis- 
claimer is not demurrable, although 
it is not a good plea in bar, and con- 
fesses plaintiff's cause of action, 
since its office is not to bar the action 
but to save costs which accrue after 
the entry of a proper judgment em- 
bodying the relief the law awards 
plaintiff. ‘McAdams v. Lotton, 118 
Ind. 1, 4, 20 NE 523 (“As it is all it 
professes to be, a demurrer will not 
lie. It only asks relief from costs 
subsequent to the judgment, and this 
it is sufficient to secure. If it is suf- 
ficient for the purpose for which it 
is pleaded, it cannot be condemned’’). 
(2) A_ partial disclaimer is not de- 
murrable because it is not a plea, and 
its office is merely to make known 
upon the record as to what part of 
the premises defense will be made. 
Bailey v. Selden, 124 Ala. 408, 26 S 
909; Callan v. McDaniel, 72 Ala. 96. 

36. See statutory provisions: and 
Smith v. Bachus, 195 Ala. 8, 70 § 2613 
Oliver vy. Oliver. 187 Ala. 340. 65 & 
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premises as he shall distinguish by his plea and dis- 
Under other statutes, 
no such defense or plea as a ‘‘disclaimer’’ is 
allowed,?* although by his special plea or answer, 
defendant can give notice of no claim of title in 
A plea which is not technically a dis- 
claimer, but is in the nature of a special plea in bar, 
should be rejected where the only proper plea is 
Under the rule that a plea of not 
guilty admits defendant’s possession,* such a plea 
is inconsistent with a disclaimer where both relate 
to the same land,*? but not where they relate to dif- 
ferent portions of the land sued for,** and while 
defendant may be given the option of abandoning or 
withdrawing either one and relying solely on the 
other,** if he goes to trial on the plea of not guilty, 
So a special plea of the 
statute of lmitations under an adverse possession 
is inconsistent with, and operates as a waiver of, a 


elaim as to the remainder.®? 


himself.®° 


not guilty.*° 


he waives his disclaimer.*® 


373; Jeffreys v. Jeffreys, 183 Ala. 617, 
62 S 797; Howard v. Martin, 181 Ala. 
613, 62 S 99; Dennis v. Price, 148 Ala. 
243, 41 S 840; Webb v. Reynolds, 139 
Ala. 398, 36 S 15; Ely v. Pace, 139 Ala. 
293, 35 S 877; Bailey v. Selden, 124 
Ala. 403, 26 S 909; Prescott v. Hutch- 
inson, 13 Mass. 439 (writ of entry sur 
disseizin). 

37. Stevens v. Griffith, 3 Vt. 448. 

{a] This statute applies where all 
the persons upon the land are not 
sued, in which case those sued may 
disclaim all connection with that part 
of the land possessed by others. It 
also applies where the persons on the 
premises are sued but they do not 
possess jointly, in which case each 
may disclaim the parts possessed by 
the others and is liable only for the 
injury done by himself. Stevens v. 
Griffith, 3 Vt. 448. 

[b] ‘This statute does not apply to 
any case where one defendant only 
is sued and his liability extends alike 
over all the premises described in 
plaintiff’s declaration. Stevens v. 
Griffith, 3 Vt. 448. 

38. Kirkland v. Thompson, 51 Pa. 
216, 218; Morrisey v. Reigger, 22 Pa. 
Dist. 30; Zeigler v. Fisher, 3 Pa. 365. 

“Disclaimer is not, properly speak- 
ing, a plea in ejectment; the only 
proper plea is that which the statute 
prescribes, not guilty.” Kirkland v. 
Thompson, supra. 

89. Greeley v. Thomas, 56 Pa. 35; 
Kirkland v. Thompson, 51 Pa. 216; 
Hill v. Hill, 43 Pa. 528; Harris v. Ty- 
son, 24 Pa. 347, 64 AmD 661; Morrisey 
v. Reigger, 22 Pa. Dist. 30. 

[a] To put the dispute on its true 
ground defendant has a right to file 
a disclaimer as to all except that for 
which he makes defense. Harris v. 
Tyson, 24 Pa. 347, 64 AmD 661 (where 
during the trial plaintiff filed a dis- 
claimer to all the land described in 
the writ except as to the privilege of 
taking out chrome sand). 

40. Reynolds v. Cook, 83 Va. 817, 3 
SE 710, 5 AmSR 317. 

Special pleas generally see supra 

126 


41. See infra § 162. 

42. Oliver v. Oliver, 187 Ala. 340, 
65 S 373; Howard v. Martin, 181 Ala. 
618, 62 S 99; Danner v. Crew, 137 
Ala. 617, 34 S 822; Bailey v. Selden, 
124 Ala. 403, 26 S 909; Buxbaum v. 
McCorley, 99 Ala. 537, 13 S 5; Torrey 
v. Forbes, 94 Ala. 135, 10 S 320; Cros- 
by v. Pridgen, 76 Ala. 385; McQueen 
v. Lampley, 74 Ala. 408; Alexander v. 


Wheeler, 69 Ala. 332; Kirkland: v. 
Trott, 66 Ala. 417; Bernstein v. 
Humes, 60 Ala. 582, 31 AmR 52. 


{a] After amendment of the com- 
plaint defendant may plead a dis- 
claimer, although he had pleaded not 
guilty to the original complaint. Bux- 
baum v. McCorley, 99 Ala. 537, 13 S 
5 (overruling motion to strike dis- 
claimer from the file made, upon the 
ground that the plea of not guilty to 
the original complaint was an admis- 
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nonsuit can be 


ment cannot be 


sion of possession as to the lands 
sued for in the amended complaint). 

43. Scranton v. Bosarge, (Miss.) 
19 S 194. 

44. Oliver v. Oliver, 187 Ala. 340, 
65 S 373; Bernstein v. Humes, 60 Ala. 
582, 31 AmR 52. 

45. Danner v. Crew, 137 Ala. 617, 
34 S 822; Crosby v. Pridgen, 76 Ala. 
385; Alexander v. Wheeler, 69 Ala. 
332; Bernstein v. Humes, 60 Ala. 582, 
31 AmR 52. 

Wis Alexander v. Wheeler, 69 Ala. 

47. Oliver v. Oliver, 187 Ala. 340, 
65 S 373; Wright v. Johnson, 108 Va. 
855, 62 SE 948 (plea of not guilty in- 
advertently filed without authority); 
See also Burt v. Florida Southern R. 
Co., 43 Fla. 339, 31 S 265 (where it is 
decided that defendant, who has 
pleaded not guilty and that he was 
not in possession, and who subse- 
quently withdraws the second plea 
and after verdict in his favor amends 
his answer by disclaiming as to the 
greater part of the land, voluntarily 
relinquishes by such plea the right 
to a judgment which will be an estop- 
pel on the question of title as to all 
the lands sued for and disclaimed by 
defendant). 

[a] A plea of not guilty may be 
withdrawn and defendant permitted 
to file a disclaimer with a suggestion 
that the real issue is a disputed 
boundary. Oliver v. Oliver, 187 Ala. 
340, 65 S 378. 

48. Noe v. Card, 14 Cal. 576; Trip- 
ner v. Abrahams, 47 Pa. 220; Stevens 
3 Vt. 448; Sherman v. 


Pennington v. Mixon, (Ala.) 
74 S 238; Wade v. Gilmer, 186 Ala. 
524, 64 S 611; Shiver v. Hardy, 145 
Ala. 660, 39 S 669; Ely v. Pace, 139 
Ala. 293, 35 S 877; Bailey v. Selden, 
124 Ala. 403, 26 S 909; 
Forbes, 94 Ala. 135, 
Queen vy. Lampley, 74 Ala. 408; Alex- 
ander v. Wheeler, 69 Ala. 332; Morris 
v. Beebe, 54 Ala. 3800; Stevens v. 
Griffith, 3 Vt. 448. 

[a] A disclaimer as to part of the 
land at the trial, where the! answer 
admits possession of the whole, is an 
admission of a wrongful possession 
entitling plaintiff to a verdict. Gray- 
beal v. Powers, 83 N. C. 561 


50. Noe v. Card, 14 Cal. 576. 
51. Bailey v. Selden, 124 Ala. 403, 
26 S 909; Norris v. Beebe, 54 Ala. 


300; Noe v. Card, 14 Cal. 576; Bratton 
Ve Mitchell) "5 sWattsiiGearn) e160 aia: 
Sherman v. Bemis, 58 Wis. 343, 17 
NW _ 8. But see infra notes 59-64. 
“But in ejectment, notwithstanding 
the defendant disclaims title to the 
land, it is still necessary to try the 
fact whether the defendant was in 
the possession when the writ was 
served, for if he was, he is still liable 
to costs and damages. It was then 
the duty of the court, either to com- 
pel him to give judgment, which 
would secure the costs and damages, 


/ 


disclaimer, unless the two pleas are made applicable 
to entirely different parts of the premises in con- 
troversy.4® By leave of court defendant may with- 
draw a plea of not guilty and file a disclaimer.*? 
A disclaimer operates as a denial of both title and 
possession on the part of defendant,*® that is to say 
it admits plaintiff’s title to the lands disclaimed 
and puts the possession only in issue.*? 
admission, taken as true, no judgment but one of 


Upon this 


entered.°° It will not support a 


judgment for plaintiff®t because judgment in eject- 


entered against a party unless he 


was in possession, actual or constructive, at the 
commencement of the action.®? 
required to accept the disclaimer; he is entitled to 
go to trial on the question of possession, and if he 
proves defendant in possession he is entitled to a 
verdict’? on the disclaimer of title;54 otherwise 
defendant is entitled to a verdict.®® 


But plaintiff is not 


Where this 


or to have ordered him to plead, in- 
stanter, the general issue, .if not 
guilty; on which the parties could 


have gone to trial.’ Bratton v. 
Mitchell, supra. 
{a] Reason for rule—(1) “A 


judgment for the possession would be 
in the face of the admitted fact, 
which itself precludes such recov- 
ery.” Noe v. Card, 14 Cal. 576, 610. (2) 
“Though the plea purports to be a 
disclaimer, it is in substance a de- 
nial of the possession of the prem- 
ises, and the court could not‘ disre- 
gard it, and enter judgment nil dicit 
against the defendants. The word 
disclaim, instead of the word deny, 
is employed, but one of the significa- 
tions of that word, and not an un- 
usual one, is to deny possession.” 
Morris v. Beebe, 54 Ala. 300, 306. 

{b] Where the disclaimer is con- 
fessed by failure of plaintiff to take 
issue upon it defendant is entitled to 
judgment for costs. Webb v. Rey- 
nolds, 139 Ala. 398, 36 S 15; McCarnan 
v. Cochran, 57 Ind. 166. ; 

52. Bailey v. Selden, 124 Ala. 403, 
26 S 909; Noe v. Card, 14 Cal. 576. 
See aiso supra § 59. 

53. Ala.—Wade v. Gilmer, 186 Ala. 
524, 64 S 611; Howard v. Martin, 181 
Ala. 613, 62 S 99; Dennis v. Price, 148 
Ala. 248, 41 S 840; Shiver v. Hardy, 
145 Ala. 660, 39 S 669; Calumet Coal 
Co. v. Cordova, etc., Co., 145 Ala. 578, 
40 S 390; Webb v. Reynolds, 139 Ala. 
B98) BOL Se Los Sly van Pace: 30 -Avar 
293; 35 S 877; Bailey v. Selden, 124 
Ala. 403, 26 S 909; Buxbaum v. Mc- 
Corley, 99 Ala. 537, 13 S 5; Torrey v. 
Forbes, 94 Ala. 135, 10 S$ 320; Me- 
Queen v. Lampley, 74 Ala. 408. 

Ga.—Killen v. Compton, 60 Ga. 116. 

Ind.—McAdams v. Lotton, 118 Ind. 
1, 20 NE 523. 

Mass.—Prescott v. Hutchinson, 13 
Mass. 439 (writ of entry). 

Pa.—Tripner v. Abrahams, 47 Pa. 
220; Zeigler v. Fisher, 3 Pa. 365; Brat- 
ton v. Mitchell, 5 Watts 69. 

Vt.—Stevens v. Griffith, 3 Vt. 448, 

Wis.—Webster v. Pierce, 108 Wis. 
407, 883 NW 938; Sherman v. Bemis, 
58 Wis. 348, 17 NW 8. 

54. Killen v. Compton, 60 Ga. 116. 

[a] Where the answer admits pos- 
session of the whole of the land sued 
for, a disclaimer on the trial of a 
designated part of it is an admission 
of wrongful possession entitling 
plaintiff to a verdict. Graybeal v. 
Powers, 83 N. C. 561. 

{b] Plaintiff may take out execu- 
tion for the part disclaimed. Gray- 
beal v. Powers, 83 N. C. 561. 

55. Tripner v. Abrahams, 47 Pa. 
220; Steinmets v. Logan, 3 Watts 
(Pa.) 160; Webster v. Pierce, 108 Wis. 
407, 411, 88 NW 988; Webster v. Kil- 
len, 99 Wis. 525, 75 NW 88; Sherman 
v. Bemis, 58 Wis. 343, 17 NW 8. 

“Tf a defendant in  ejectment 
neither has nor claims to have any 
interest in the subject of the action 
or any possession thereof actually or 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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doctrine prevails a disclaimer unless falsified de- 
feats the action,®°® particularly where the action is 
brought against one not in actual possession but 
alleged to be exercising acts of ownership or claim- 
ing title to or some interest in unoccupied lands,5? 
as is sometimes authorized.°® In some states a dis- 
claimer of title and possession is regarded as an 
admission of plaintiff’s whole cause of action en- 
titling plaintiff to a judgment for possession on the 
pleadings®® and under this view, where an answer 
contains a disclaimer, any other issues raised by 
denials or special pleas are immaterial.®° <A dis- 
tinction has been drawn between a disclaimer made 
as to the whole and one which goes only to a part of 
the premises sued for,*! it being held that in the 
former case judgment cannot be rendered on the 
pleadings because defendant’s possession is in 
issue,°? but that in the latter case plaintiff may take 
judgment as for want of a plea for the part as to 
which defendant has disclaimed, and proceed to 
trial upon the issues made respecting the remain- 
der of the premises.°? Later cases have apparently 
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disregarded this distinction and held broadly that 
where issue is not joined on the plea of disclaimer 
plaintiff may take judgment upon it for the land 
sued for. A mere disclaimer of all title or inter- 
est in the land described in the complaint, limited 
to the time of interposing the defense, is a con- 
fession of the cause of action.®©° A disclaimer will 
operate as an estoppel by record as to the part of 
the land disclaimed unless withdrawn or amended 
by leave of court.®® 

In ejectment to determine a disputed boundary, 
if defendant disclaims possession and plaintiff takes 
issue upon the disclaimer averring defendant to 
have been in possession, a verdict and judgment on 
the location of the boundary line may be had.°? But 
if plaintiff takes judgment on the disclaimer, a 
judicial determination of the location of the boun- 
dary lne is prevented and left to the determination 
of the sheriff when he comes to put plaintiff into 
possession under the judgment.®® To meet this 
situation and to enable defendant to put in issue the 
location of the boundary line for the determination 


constructively at the time of the com- 
mencement of the action, he is en- 
titled to a dismissal thereof with 
costs.”” Webster v. Pierce, supra. 

56. Webster v. Pierce, 108 Wis. 
407, 412, 883 NW 938; Webster v. Kil- 
len, 99 Wis. 525, 75 NW 88; Sherman 
v. Bemis, 58 Wis. 343, 17 NW 8. 

“A disclaimer is a renunciation of 
the title and right of possession. If 
not falsified it defeats the action. 
But the demandant is thereupon en- 
titled to the possession of the land, 
and the party pleading the disclaimer 
is forever estopped by the judgment 
from denying his right of possession. 
If, however, the plea is falsified, the 
tenant is bound nevertheless, and the 
demandant may have judgment 
against him. The judgment upon a 
disclaimer, whether for or against 
the demandant, is conclusive in his 
favor upon title, as between the 
parties. Newell, Ejectment, 812, 
4.” Webster v. Pierce, supra. 

57. Webster v. Killen, 99 Wis. 
525, 75 NW 88; RL ne: v. Bemis, 
58 Wis. 343, 17 NW 8. 

{aj Rule applied.—(1) The owner 
of wild and unoccupied land cannot 
maintain ejectment against one who 
disclaims title but who at one time 
held a recorded tax title deed to the 
lands, and before the commencement 
of the action had conveyed his title 
to another, such last named convey- 
ance not being recorded until after 
the filing of the lis pendens. Webster 
v. Killen, 99 Wis. 525, 426, 75 NW 88 
(“The defendants here neither oc- 
cupied the property nor claimed any 
interest therein nor ownership there- 
of at the time of the commencement 
of the action. When they conveyed 
their interest to another, their 
recorded tax deed ceased to be an as- 
sertion of a title in themselves. They 
had no power to compel the grantee 
to put his deed on record’). (2) “The 
situation of the grantee in a recorded 
tax deed, as regards being the con- 
structive possession of the property 
covered by it, claiming title thereto, 
and in such circumstances liable to 
an action of ejectment if the tax deed 
be void, is destroyed by such grantee 
conveying his' tax-title interest to an- 
other before suit brought, regardless 
of whether such other places his deed 
on record or not.” Webster v. Pierce, 
108 Wis. 407, 411, 883 NW 938. (3) 
But under a statute providing that 
the owner of unoccupied lands may 
maintain ejectment therefor against 
the person in whom the title appears 
of record, such defendant cannot by 
a disclaimer defeat the action, al- 
though prior to the commencement 
of it he had conveyed by unrecorded’ 
deed. Stephenson v. Doolittle, 123 
Wis. 36, 40, 100 NW 1041 (where the 
court said. construing L. (1901) ¢ 
152, amending Rev. St. §§ 3075, 3088; 
“By its terms it clearly avoids the 


effect of the decision in Webster v. 
Pierce, 108 Wis. 407, 83 NW 938, and 
doubtless was passed for that very 
purpose’”’). 

58. See supra § 5 

59. McAdams v. Peon 118 Ind. 1, 
4, 20 NE 523; Kansas, ete., Ra Conv. 
McBratney, 10 Kan. 415; Newman v. 
Tanner, 79 W. Va. 134, 136, 90 SE 
603 [quot Cyc]. 

“Where ctendant files an answer 
disclaiming all right, title, interest 
and possession in the premises, judg- 
ment should be entered on the plead- 
ings in favor of the plaintiff.” New- 
man v. Tanner, supra [quot Cyc. ]. 

cA disclaimer is a confession of the 
cause of action, and operates to pre- 
clude the plaintiff from prosecuting 
bis case beyond a judgment awarding 
him_ possession and damages. . It 
confesses that the plaintiff is entitled 
to that relief.’ McAdams v. Lot- 
ton, supra. 

fal In New Jersey.—‘Where a 
sheriff improperly returns the sum- 
mons, with an affidavit that the de- 
fendant named therein was in actual 
possession, the proper practice is, for 
the defendant to apply to the court 
to set aside the return so far as re- 
lates to the defendant being in pos- 
session; and if, upon the hearing of 
that application, it appears that the 
defendant was not, at the issuing of 
the summons in ejectment, in pos- 
session, the court will permit him to 
disclaim, and will set aside the re- 
turn to that extent, upon condition 
that he permits the plaintiff to take 
judgment by default, for the recovery 
of the premises, leaving the plaintiff 
to recover his costs in an action for 
mesne profits.” Stewart Me ee ak 
Cte RCO: sa INw dig ell; 

60. Kansas Pac. R. Co. a WicBrat- 
nee, 10 Kan. 415. 

{a] Immaterial issue disregarded. 
—wWhere one paragraph of an answer 
contains a disclaimer of both title 
and possession and another para- 
graph alleges both title and posses- 
sion in a third person the latter para- 
graph may be disregarded as imma- 
terial and tendering no issue. Kansas 
Pac. R. Co. v. McBratney, 10 Kan. 


415. 
ae v. Selden, 124 Ala. 


26 ; 

62. Bailey v. Selden, 124 Ala. 
26 S 909; Morris v. Beebe, 54 Ala. 

See also supra note 52. 

63. Wade v. Gilmer, 186 Ala. 
64 S 611; Howard v. Martin, 181 
613, 62S "99; Bailey v. Selden, 124 Ala. 
403, 26 S 909; Torrey “Vv. Forbes, 94 
Ala. 135, 139) 10eS .o202 McQueen We 
Lampley, 74 Ala. 408; pea v. 
Camden, etc., R. Co., 33 N. J. i. 115, 

“Tf the plaintiff ‘does not an to 
contest the plea of disclaimer, his 
proper course would be to take judg- 
ment for the lands disclaimed as to 


the party disclaiming, for want of 


plea, but without damages or cost 
... and join issue upon the plea of 
not guilty as to the balance of the 
lands.” Torrey v. Forbes, supra. 
, [aJ Reason for rule.—The state- 
ment of such a partial disclaimer is 
not a plea, its office being merely 
to make known upon the record as 
to what part of the premises defense 
will be made. Bailey v. Selden, 124 
Ala. 403, 26 S 909 [toll Callan v. Mc- 
Daniel, 72 Ada 964. 

64. Pennington v. Mixon, (Ala) 
74 S 238; Wade v. Gilmer, 186 Ala. 
524, 64 S 611; Dennis v. Price, 148 


/ 


| Ala. 243, 246, 41 § 846; Calumet Coal 


Co. v. Cordova Coal Land, etc., Co., 
145 Ala. 578, 40 S 390. 

“Our court seems to have estab- 
lished a rule as to the effect of a dis- 
claimer, to which we adhere, as it has 
become stare decisis. If the plain- 
tiff takes issue on the disclaimer and 
succeeds in proving same, he not 
only recovers the land, but is en- 
titled to a judgment for cost and 
damages. If the plaintiff does not 
take issue on the disclaimer, he can 
take judgment on the disclaimer for 
the land, but without cost or damages 
against the defendant.*° So it would. 
seem that a disclaimer neither abates 
the action nor bars the plaintiff’s 
right to recover the land. It simply 
relates to a personal judgment 
against the defendant. Our court did 
hold in the case of Morris v. Beebe, 54 
Ala. 300, that the defendant could 
plead non tenure and defeat a re- 
covery. That case was decided be- 
fore we had a statutory disclaimer, 
which appears in the code of 1896 and 
before the promulgation of the rule 
of this court in reference thereto. The 
plea of non tenure and a disclaimer 
seems to have been treated as the 
same thing in the case of Bailey v. 
Setden, 124 Ala. 408, 26 S 909.”? Den- ; 
nis v. Price, supra. 

65. McAdams v. Lotton, 118 Ind. 1, 
20 NE 523. 

66. Leavitt v. Wallace, 12 N. H. 
49; Hamilton v. Elliot, 4 N. H. 182, 17 
AmD 408; Greeley v. "Thomas, 56 Pa. 
35, 43; Newman Vv. Tanner, 79 W. Va. 
134, 90 SE 603; Webster v. Pierce, 108 
Wis. 407, 838 NW 938; Sherman Vai 
Bemis, 58 Wis. 343, 17 Nw 8. : 

“It was a written confession of 
record to avoid further costs in the 
prosecution of the suit against him. 
As to that part of the land which he 
disclaimed, it operated as an estoppel 
by record in this suit, unless with- 
drawn or amended by. leave of the 
court.” Greeley v. Thomas, supra. 

[a] Defendant is forever bound 
by his disclaimer. Sherman v. Bemis, 
58 Wis. 343, 17 NW 8. 


gous McQueen vy. Lampley, 74 Ala. 
100" McQueen v. Lampley, 74 Ala. 
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of the jury it has been provided by statute that de- 
fendent in his disclaimer may suggest that the suit 
arises over a disputed boundary, and thereupon the 
court shall make up an issue and submit to the jury 
the question of the true location of the line.® 
Although not so required by the statute, the sug- 
gestion should point out the true boundary line as 
claimed by defendant.7° Wiere plaintiff does not 
contest the disclaimer the only question in issue is 
the true location of the boundary line.”4_ But where 
plaintiff takes issue upon such disclaimer both the 
question of location of the boundary line and the 
fact of defendant’s possession are in issue.72 Where 
defendant pleads not guilty instead of disclaiming 
and suggesting a dispute as to boundary, upon 
proof of title plaintiff is entitled to judgment, 
defendant’s possession being admitted by the plea.7* 
_[§ 131] 5. Several or Inconsistent Pleas.”* At 
early common law defendant could not file two pleas 
to the same count, but under codes and practices 
acts it has long been the rule to permit a defendant 
to plead as many different defenses as he may 
have,’ and this rule applies in ejectment.”* Incon- 
sistent defenses may be pleaded in ejectment’? 
where the local practice permits inconsistent pleas 
or defenses,’® otherwise not.7° In some jurisdic- 
tions a plea of the general issue, which admits pos- 
session,®® and a special plea denying possession by 

69. Pennington v. Mixon, (Ala.) 
74 S 238; Roden v. Capehart, 195 Ala. 
29, 70 S 756; Howard v. Brannan, 188 


Ala. 532, 66. S 433; Oliver v. Oliver, 
187 Ala. 340, 65 S 373; Wade v. Gil- [b] 


session. 


569, 44 AmD 58. 
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by one who intends to disavow pos- 
McClennan v. McCleod, 75 
N. C. 64; Thomas vy. Orrell, 27 N. C. 


An election should be com- 


i 
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defendant are inconsistent and cannot stand to- 
gether.*!_ But in other jurisdictions such pleas are 
not regarded as inconsistent and both may be 
pleaded.’ Traverses and answers in avoidance may 
go together where not inconsistent.8* An equitable 
defense is not necessarily inconsistent with a gen- 
eral denial®* or with a defense of ownership by 
adverse possession and the statute of limitations.%® 
A disclaimer and a plea admitting possession, such 
as the general issue, are inconsistent and cannot be 
pleaded together where both relate to the same 
land.*° 

[§ 132] 6. Set-Off, Counterclaim, and Cross 
Complaint—a. In General. Defendant in eject- 
ment may plead by way of counterclaim or cross 
complaint matters available and appropriate to 
such form of pleading®’ subject to the general rules 
of pleading relating to set-off, counterclaim, and 
cross complaints,’ such as that the counterclaim 
must qualify or defeat, in whole or in part, plain- 
tiff’s claim for judgment and must be a claim ex- 
isting in favor of defendant and against plaintiff 
upon which a several judgment might be had,®*® or 
that it must relate to the contract or transaction 
upon which the action was brought’ or affect the 
property to which the action relates,®° or be con- 
nected with the subject of the action,®! and subject 


ee -—Compton v. Preston, 21 Ch. 

Ont.—Pritchard v. Pritchard, 17 
Ont. 50; Goring v. Cameron, 10 Ont. 
Pr. 496 (where defendant was al- 


. mer, 186 Ala. 524,648 611; Howard v. 
Martin, 181 Ala. 613, 62 "S$ 99. See 
McQueen v. Lampley, 74 Ala. 408 
(where the court suggested the need 
of such legislation). 

70. Smith v. Bachus, 195 Ala. 8, 
70 S 261. 
eae v. Gilmer, 186 Ala. 524, 
puis 
72. Roden v. Capehart, 195 Ala. 29, 
70 S 756; Smith v. Bachus, 195 Ala. 8, 


70 S 261; Howard v. Brannan, 188 Ala. 
532, 66 5 433 [dist Wade v. Gilmer, 


186 Ala. 524, 64 S Ras Oliver v. 
Oliver, 187 Ala. 340, 65 S 373. 
183 Ala. 


73. Jeffreys v. formers 
617, 62 S 797. 

74. Disclaimer and “not guilty” 
see supra § 130. 

Several defenses see supra § 9 


75. See Pleading [31 Cyc i et 
6eq]. 
76. Penny v. Cook, 19 Iowa 538; 


Goodman v. Nichols, ‘44 Kan. 22, 23 
P 957; Hynds v. Hynds, 253 Mo. 20, 
161 SW 812; Ledbetter v. Ledbetter, 
88 Mo. 60, 61. 

“The defendant, even in an action 
of ejectment, may plead as many 
defences as he may have, legal or 
equitable, or both. The only limit is 
that by the practice act they must 
be consistent.” Ledbetter v. Ledbet- 
ter, supra. 

Wace alle Ve eA usting UL eh CasheNo: 
5,925, Deady 104 (under Oregon Civ. 
Code § 72); MecLamb v. McPhail, 126 
N. C. 218, 35 SE 426 (under Clark 
Code of Civ. Proc. § 245 [3rd ed]). 

78. See Pleading [31 Cyc 147]. 

79. Fisher v. Stevens, 143 Mo. 181, 
44 SW 769; Ledbetter v. Ledbetter, 88 
Mo. 60. 

[a] Waiver of objection.—Where 
the parties raise no objection prior 
to going to trial. on issues made by 
the pleading they cannot after the 
verdict object that the answer sets 
up inconsistent defenses. Schaefer v. 
Causey, 8 Mo. A. 142 [aff 76 Mo. 365]. 

80. See infra § 162. 

81. Powell v. Watson, 66 Miss. 
176, 5 S 513; Stewart v. Camden, etc., 
R. Co., 338 N. J. L. 115; MecClennan vy. 
McCleod, 75 N. C. 64; Thomas vy. 
Orrell, 27 N. C. 569, 44 AmD 58. 

[a] No defense should be entered 


pelled, by the court of its own mo- 
tion, and one of the inconsistent 
pleas should be stricken out. Powell 
v. Watson, 66 Miss. 176, 5 S 513 
(holding further, that for failure to 
compel an election the supreme court 
on appeal will of its own motion re- 
verse for this ground alone). 

[ce] In Mississippi.—‘‘The defend- 
ant in the action of ejectment under 
our statute must elect whether he 
will admit the title of his adversary, 
and deny his own possession, or will 
admit his possession and deny _ the 
hostile title; he cannot rely upon both 
defenses at one and the same time.” 
Powell v. Watson, 66 Miss. 176, 177, 
5 S 518. 

82. Gill v. Graham, 54 Fla. 259, 45 
S 845; Burt v. Florida Southern’ R. 
Co:; 43 Fla. 339,°31 S ee, sg tpid ig Ae 
Forbes, 33 Fla. 495, 158 2 
eet Ledbetter v. heabetion, 88 Mo. 

84. Goodman v. Nichols, 44 Kan. 
22, 23 P 957; Fisher v. Stévens, 143 
Mo. 181, 44 Sw 769; Ledbetter v. ‘Led- 
better, 88 Mo. 60. 

{a] Tllustration. — In ejectment 
after foreclosure by the purchaser at 
the foreclosure sale, a defense set- 
ting up that there had been a valid 
extension of the time of payment of 
the note which had not expired, of 
which plaintiff had notice before the 
sale, is not inconsistent with a gen- 
eral denial contained in the same an- 


swer. Fisher v. Stevens, 143 Mo. 181, 
44 SW 769. 
85. Goodman v. Nichols, 44 Kan. 


22, 23 P 957; Schafer v. Causey, 8 Mo. 
A. 142 [aff 76 Mo. 365]. 

86. See supra § 130. 

87. Cal.—Eureka v. Gates, 120 Cal. 
54, 52 P 125; Hoffman v. Remnant, 72 
Cal. 1,012 P 804: McFarland v. Mat- 
thai, 7 Cal. A. 599, 95 P 179; Martin v. 
Molera, 4 Cal. A. 298, 87 P 1104. 

Ind.—Cartwright v. Yaw, 100 Ind. 
119; Grecelius v. Mann, 84 Ind. 147. 

Mo.—Hynds v. Hynds, 253 Mo. 20, 
161 ae 812. 

N. Y.—Kelly v. Struth, 164 App. 
Div. 705, 150 NYS 391. 

Oh.—Toledo Exposition Co. v. Kerr, 
28¢Oh 7 Gir. CtbA7- 

Wie ragcore v. Smead, 89 Wis. 558, 
62 NW 4 


lowed to counterclaim for trespass 
by plaintiff on defendant’s possession 
and for an assault whereby defend- 
ant ag compelled to quit the prem- 
ises 

See also supra § 88. 
See Pleading [31 Cye 221 et 


seq]; Set-Off and Counterclaim [34 
Cye 618]. 
89. Reed v. Newton, 22 Minn. 541; 


More v. Smead, 89 Wis. 558, 62 NW 
426. See also ‘zenerally Set-Off and 
Counterclaim [34 Cyc 666]. 

[a] A mere lessee cannot main- 

tain a counterclaim to set aside a 
deed under which plaintiff claims as 
a cloud upon the title of defendant’s 
lessor. Moore v. Smead, 89 Wis. 558, 
569, 62 NW 426 (“In other words, the 
defendant cannot, by way of cross- 
complaint, vicariously litigate a ques- 
tion in which his landlord and the 
plaintiff are alone concerned’’). 
_ [b] A defendant without interest 
in the subject matter of the action 
cannot file a counterclaim, and if he 
does so it may be disregarded as an 
absolute nullity. veces v. Kellogg, 
53 Wis. 448, 10 NW 6 

90. Eureka v. vine 120 Cal. 54, 
52 P 125; McFarland v. Matthai, 7 
Call aA. 599, 9be Ee 179 Martin eve 
Molera, 4 Cal. A. 298, 87 P 1104. 

91. Hoffman v. Remnant, (2) Calais 
4, 12 P 804; Toledo Exposition Co. v. 
Kerr, 28 Oh. Cir. Ct. 547, 

“To allow a defendant in an ordin- 
ary action of ejectment to set up 
matters which do not constitute a de- 
fense, but are intended merely as the 
foundation for a money judgment 
against plaintiff, would be to sanc- 
tion something unknown to the prin- 
ciples and rules of pleading and prac- 
tice.” Hoffman v. Remnant, supra. 

[a] In ejectment by a vendor 
against his vendee in possession, de- 
fendant cannot counterclaim for re- 
covery of money paid on the ground 
of failure of the vendor’s title. Hoff- 
man v. Remnant, 72 Cal. 1, 12 P 804. 

{b] Damages for trespass cannot 
be counterclaimed in ejectment. Cart- 
wright v. Yaw, 100 Ind. 119 (this rule 
does not prevent defendant from 
counterclaiming in ejectment against 
plaintiff for possession of the same 
premises). 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


to all other applicatory statutes and court rules.% 
In ejectment ‘‘the subject of the action,’’ within 
the meaning of codes and practice acts governing 
counterclaims, is the land in controversy,®* or the 
claim of plaintiff to possession of the premises.9* A 
set-off ‘is inapplicable in ejectment®® except as 
against damages, rents, or profits, when allowed and 
sought in the ejectment action.°® Facts constitut- 
‘ing a complete defense cannot be pleaded as a coun- 
terclaim®? which is appropriate and allowed only 
when defendant needs and seeks affirmative re- 
lief.°° Where the relief demanded in the cross com- 
plaint can be had upon the denials and averments 
of the answer a cross complaint is unnecessary.°° 
Legal title in defendant is a defense and not the 
subject of a counterclaim.t But where the facts 
constituting a defense also entitle plaintiff to affirm- 
ative relief he has the right to plead them as a 
counterclaim distinctly and separately.2 It has 
been held that a defendant cannot file a counter- 
claim or cross complaint seeking ejectment against 
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his codefendant.® 

Affirmative equitable relief may be obtained by 
means of a counterclaim or a cross complaint,* such 
as the reformation or cancellation of a deed,® the 
foreclosure of a mortgage,® the establishment of a 
lien,” or specific performance of a contract to con- 
vey. Where a judgment for defendant will con- 
clusively dispose of plaintiff’s claim, a counterclaim 
or cross complaint to quiet title or remove a cloud 
is unnecessary? and may be stricken out.° But 
where affirmative relief is needed to establish de- 
fendant’s title it may be had, and defendant’s title 
may be quieted by means of a counterclaim or eross 
complaint,11 and in many eases a counterclaim to 
quiet title or to determine an adverse claim. has 
been sanctioned apparently without qualification.’ 
Where plaintiff’s title is void on its face, equitable 
relief is unnecessary, and a counterclaim praying 
equitable relief cannot be supported.t> <A legal de- 
fense cannot be pleaded as an equitable counter- 
elaim.14 


92. See statutory provisions; and 
court rules. 

[a] In Engiand.—Order XVII rule 
2 providing that no cause of action, 
except those specified in that rule, 
shall be joined with an action for the 
recovery of land, unless by leave of 
court, applies to a counterclaim as 
well as to an original action. Comp- 
ton v. Preston, 21 Ch. D. 138. 

[b] In Ontario.—(1) Under Con. 
Rules, rule 341 a defendant sued for 
recovery of land may counterclaim 
without leave of court. Pritchard v. 
Pritchard, 17 Ont. 50; Goring v. Cam- 
eron, 10 Ont. Pr. 496 (under Rule 116 
O. J. A.). (2) There is nothing to 
prevent a defendant in an action of 
ejectment counterclaiming for any 
cause of action, subject to the same 
being disallowed or excluded under 
rules 127 (b) or 168. Goring v. Cam- 
eron, supra. (3) But a defendant 
who by counterclaim asks for the 
possession of land cannot, except by 
leave, at the same time join another 
cause of action in the same counter- 
claim without committing a breach of 
the rule. Pritchard v. Pritchard, 17 
Ont. 50 [foll Compton v. Preston, 21 
Ch. D. 138] (where the court cured 
the objection by granting leave). 

93. Cornelius v. Kessel, 58 Wis. 
237, 16 NW 550 [aff 128 U. S. 456, 9 
SCt 122, 32 Ll. ed. 482]. 

94. Toledo Exposition Co. v. Kerr, 
28 Oh. Cir. Ct. 547, 558 (but where 
the dissenting opinion holds that the 
subject of the action is the land in 
dispute and not plaintiff’s claim to its 
possession). 


“We think that in this character of: 


suit the subject of the action is the 
claim of the plaintiff to possession 
of the premises. ... It is true that 
there are a variety of actions in 
which the subject of the action is 
the land itself, but we think that is 
not so in an action of ejectment.” 
Toledo Exposition Co. v. Kerr, supra. 
a Nutwell v. Tongue, 22 Md. 419, 

“We know of no precedent to war- 
rant the application of the doctrine 
of offset to an action of ejectment.” 
Nutwell v. Tongue, supra. 

[a] A plea of usury or set-off is 
not authorized by a statute providing 
that, in an action by a mortgagee 
against a mortgagor to recover the 
land conveyed by the mortgage, de- 
fendant “may plead payment of the 
mortgage debt or the performance of 
the conditions of the mortgage.” Mc- 
Kinnon v. Lessley, 89 Ala. 625, 8 S 9. 

96. As against damages, rents or 
profits see infra §§ 363, 387. 

97. Nelson v. O’Brien, 139 Cal. 628, 
73 P 469; Mills v. Fletcher, 100 Cal. 
142, 34 P 637; Appleton Mfg. Co. v. 
Fox River Paper Co., 111 Wis. 465, 87 
NW 453; Brown v. Cohn, 88 Wis. 627, 
60 NW 826; Lawe v. Hyde, 39 Wis. 
345. But see Cartwright v. Yaw, 100 
Ind. 119 (where plaintiff sued in 
ejectment for certain land and de- 


fendant was allowed by counterclaim 
to sue plaintiff in ejectment for the 
same land, plaintiff objected that the 
counterclaim charged a _ trespass 
sounding in tort, to which the court 
replied that it did not charge a tort 
any more than the complaint did; 
all of which is very confusing and 
difficult to follow). 

[a] The statute of limitations, be- 
ing a legal defense, cannot be plead- 
ed as a counterclaim. Appleton Mfg. 
Co. v. Fox River Paper Co., 111 Wis. 
465, 87 NW 453. 

{b] An estoppel in pais cannot be 
pleaded aS a counterclaim being a 
defense. Appleton Mfg. Co. v. Fox 
rrebe Paper Co., 111 Wis. 465, 87 NW 
453. 
98. Nelson v. O’Brien, 139 Cal. 628, 
73 P 469; Mills v. Fletcher, 100 Cal. 
142, 34 P 637; Travelers’ Ins. Co, v. 
Walker, 77, Minn. 438, 80 NW 618; 
Appleton Mfg. Co. v. Fox Rixer Pa- 
per Co., 111 Wis. 465, 87 NW 453. 

99. Martin v. Molera, 4 Cal. A. 298, 
301, 87 P 1104. 

“This, however, is far from saying 
that a crosscomplaint may not, under 
some circumstances, be both proper 
and necessary. The rule in eject- 
ment is identical with the rule in ac- 
tions to quiet title, and the reason 
underlying one supports the other; 
hence authorities applying to the lat- 
ter class of actions apply with equal 
force to actions in ejectment.” Martin 
v. Molera, supra. 

1. Phillips v. Hagart, 113 Cal. 552, 
45 P 8438, 54 AmSR 369; Lawe v. Hyde, 
389 Wis. 345 [dist Jarvis v. Peck, 19 
Wis. 74]. 

[a] “An allegation of title in him- 
self by defendant, in an action of 
ejectment, is but a general denial in 
an argumentative form.’ Phillips v. 
Hagart, 113 Cal. 552, 554, 45 P 843. 
54 AmSR 3869 (such answer was not 
a counterclaim, and was not admitted 
by failure to deny its allegations in 
a reply). : 

{b] A release from plaintiff can- 
not be obtained by a counterclaim 
based on an averment of legal title 
ig ae Lawe v. Hyde, 39 Wis. 

2. Hills v. Sherwood, 48 Cal. 386; 
Martin v. Molera, 4 Cal. A. 298, 87 
P 1104; Crecelius v. Mann, 84 Ind. 
147; Emily v. Harding, 53 Ind. 102; 
Allen v. Douglass, 29 Kan. 412. 

fa] Illustration A defendant is 
entitled to file a cross complaint, 
pleading a judgment rendered in a 
prior action between plaintiff and de- 
fendant’s predecessor in interest in- 
volving the title and possession of 
the land in controversy, and alleging 
that the pending action was contrary 
to equity and intended to annoy de- 
fendant by compelling him to reliti- 
gate the question determined by such 
judgment. Martin v. Molera, 4 Cal. 
A. 298, 97 P 1104 [under Code Civ. 
Proc. § 442]. 

3. Toledo Exposition Co. v. Kerr, 


28 Oh. Cir. Ct. 547 (where there was 
a forcible dissenting opinion). 

4. Travelers’ Ins, Co. v. Walker, 
77 Minn. 438, 80 NW 618; Hynds v. 
Hynds, 253 Mo. 20, 161 SW 812; Mc- 
Lamb v. McPhail, 126 N. C. 218, 35 
Phra Bodenhamer v. Welch, 89 N. 


5. Hureka v. Gates, 120 Cal. 54, 52 
P 125; Hills v. Sherwood, 48 Cal. 386; 
McLamb v. McPhail, 126 N. C. 218, 35 
SE 426 (on the ground of avoiding 
multiplicity of suits), But see Moore 
v. Smead, 89 Wis. 558, 62 NW 426 
(holding that a lessee cannot counter- 
claim to remove a cloud on the title 
of his lessor). 

6 Kelly v. Struth, 164 App. Div. 
705, 150 NYS 391. 

[a] Invalid foreclosure of mort- 
gage.—In ejectment against a mort- 
gagee in possession under an invalid 
foreclosure sale defendant may by 
counterclaim foreclose the mortgage. 
Kelly v. Struth, 164 App. Div. 705, 150 
NYS 391. 

7 Crecelius v. Mann, 84 Ind. 147. 

8. Emily v. Harding, 53 Ind. 102; 
Montgomery v. Gorrell, 51 Ind. 309; 
Travelers’ Ins. Co. v. Walker, 177 
Minn. 438, 80 NW 618; Dale v. Hun- 
neman, 12 Nebr. 221, 10 NW 711. 

9. Nelson v. O’Brien, 139 Cal. 628, 
73 P 469; Brown v. Cohn, 88 Wis. 627, 
60 NW 826; Lawe v. Hyde, 39 Wis. 
345. See Hynds v. Hynds, 253 Mo. 20, 
161 SW 812 (where the question was 
raised but not decided whether or not 
in ejectment defendant may plead 
as a counterclaim a statutory cause 
of action to quiet title). 

10. Nelson v. O’Brien, 139 Cal. 628, 
73 P 469 (defendant was not injured 
by an order striking out such cross 
complaint). 

11. Martin v. Molera, 4 Cal. A. 298, 
87 P 1104; Rucker v. Steelman, 73 
Tae 396; Emily v. Harding, 53 Ind. 

[a] A vendee in possession under 
@ parol contract, partly performed, 
may obtain specific performance and 
a decree quieting his title by means 
of a counterclaim or cross complaint. 
Emily v. Harding, 53 Ind. 102. 

12. Warbritton v. Demorett, 129 
Ind. 346, 27 NE 730, 28 NE 613; Col- 
lins v. McDuffie, 89 Ind. 562; Crecelius 
v. Mann, 84 Ind. 147; Arnold v. 
Smith, 80 Ind. 417; McMannus v. 
Smith, 53 Ind. 211; Allen v. Douglass, 
29 Kan. 412; Curtiss v. Livingston, 
36 Minn. 312, 830 NW 814. 

13. Lawe v. Hyde, 39 Wis. 345. 
See also Quieting Title [32 Cyc 1815]. 

: Appleton Mfg. Co. v. Fox 
River Paper Co., 111 Wis. 465, 87 NW 
453; Brown v. Cohn, 88 Wis. 627, 60 
NW 826. 

_£2] Reasons for rule—(1) Plain- 
tiff is entitled to a trial by jury 
which right he would not have if 
the matter could be pleaded as an 
eanitable eounterclaim. Appleton 
Mfg. Co. v. Fox River Paper Co., 112 
Wis. 465, 87 NW 453; Brown v. Cohn, 
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An equitable defense is sometimes required to be 
pleaded by way of counterclaim and not merely by 
way of defense,!® and under this rule an equitable 
title may be pleaded as a counterclaim.’® 

New parties may and must be brought in when 
necessary for the determination of issues properly 
But parties should 
not be made codefendants by a cross petition which 
does not raise any issue in which they are inter- 


raised by a cross complaint.+? 


ested.18 


[§ 133] b. Form and Sufficiency. A counter- 
claim must stand as a distinct and independent 
A pleading cannot be both a counter- 
claim and a defense ;”° it must be pleaded as one or 
But a counterclaim may be pleaded as 
an alternative to an affirmative defense, the counter- 
claim to be enforced only in the event that the 


pleading.?® 


the other.?? 


88 Wis. 627, 6338, 60 NW 826. (2) 
“The defendant in an action of eject- 
ment cannot, by setting up a legal 
title by way of counterclaim, or by 
attacking in that manner the title of 
jthe plaintiff on the ground of fraud, 
‘transfer the trial of the cause, so to 
speak, to the equity side of the court, 
and make the action one of equitable 
‘cognizance instead of a legal action 
\triable by jury, if there is no other 
‘subject or peculiar ground of equit- 
able cognizance.” Brown v. Cohn, 
‘supra. 

[b] Plaintiff’s right to discontinue 
his action at will furnishes no ground 
for holding that a legal defense is 


available as a counterclaim. Brown! 


‘v. Cohn, 88 Wis. 627, 60 NW 826. 

| *[e] Fraud (1) is a legal defense, 
and therefore fraud invalidating 
plaintiff’s title cannot be pleaded as 
an equitable counterclaim. Brown v. 
Cohn, 88 Wis. 627, 60 NW 826. (2) 
But fraud as a result of which plain- 
tiff holds the legal title as trustee for 
defendant is a purely equitable de- 
fense and pleadable by way of 
counterclaim. Lombard v. Cowham, 
34 Wis. 486. 

15. Dewey v. Hoag, 15 Barb. (N. 
Y.) 365 [foll Stone v. Sprague, 20 
Barb. CN. sy.) 5091;, Brown vy. Cohn, 
88 Wis. 627, 60 NW 826; Weld v. 
Johnson Mfg. Co., 86 Wis. 549, 57 
NW 378; Dobbs v. Kellogg, 53 Wis. 
448, 10 NW 623; Lawe v. Hyde, 39 
Wis. 345; Du Pont v. Davis, 35 Wis. 
i Lombard v./ Cowham, 34 Wis. 


“Under the statute a defendant in 
ejectment is at liberty, by way of 
counterclaim, to set up any matter 
as a defense which would, under the 
old practice, have formed an equit- 
able defense, in» which case the an- 
swer must contain a demand for such 
judgment as he claims.’ Moore v. 
Smead, 89 Wis. 558, 569, 62 NW 426. 

[a] Reasons for rule.—(1) ‘‘The 
answer must also be a counterclaim 
and demand a confirmation of the 
legal title in the defendant, so that 
the title and possession may be no 
longer separate.” Weld v. Johnson 
Mfg. Co., 86 Wis. 549, 551, 57 NW 3878. 
(2) “There is another good reason 
for the rule. A _ court of equity 
should not be called upon to inter- 
vene in an action at law without be- 
ing asked for some equitable relief, 
or to perform such fruitless labor as 
to merely defeat the action at law 
and leave the title in abeyance. But 
such is the statute, and that is suf- 


ficient.” Weld v. Johnson Mfg. Co., 
supra. 
[b] ‘This rule does not apply to 


the defense that a deed absolute on 
its face, under which plaintiff claims, 
is in fact a mortgage, because such 
proof shows the legal title out of 
plaintiff and in defendant; or in other 
words, the fee in defendant as the 
mortgagor, and a mere security for 
money or chattel interest in plaintiff 
as the mortgagee, and at the same 
time the right of possession in de- 
fendant. Dobbs v. Kellogg, 53 Wis. 
448, 10 NW 6238. 
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affirmative defense fails.22 A counterclaim must 
properly aver such facts as warrant granting the 
affirmative relief sought?? as fully and specifically 
as would be required in a bill, petition, or complaint 
in ah original action.24 It must be complete in 
itself,?> and the failure to allege any fact essential 


of relief renders it demurrable.?¢ 


If the facts pleaded show that defendant is entitled 
to some relief, although not to all demanded, it is 


good on demurrer,?’ although it may be subject to 


{c] Affirmative and negative 
equities.—“‘An equitable defense may 
be of a character entitling the de- 
fendant to affirmative relief, or it 
may have a negative operation mere- 
ly, protecting him from the plain- 
tiff’s claim or demand; but in either 
case, under this statute, the equita- 
ble defense must be pleaded as a 
counterclaim, and a court will give to 
it proper effect, affirmative or nega- 
tive, as the case may require.” Brown 
v. Cohn, 88 Wis. 627, 634, 60 NW 826. 


SCt 122, : 
Cown, 22 Wis. 329; Lombard v. Cow- 
ham, 34 Wis. 486. 

17. Eureka v. Gates, 120 Cal. 54, 
52 P 125; Klinker v. Schmidt, 106 
Iowa 70, 75 NW 672. 

{al - Grantors of defendant are not 
necessary parties to a counterclaim 
to quiet title as against the claim of 
plaintiff. Warbritton v. Demorett, 
129 Ind. 346, 27 NE 730, 28 NE 613. 

18. Klinker v. Schmidt, 106 Iowa 
70, 75 NW 672. 

[a] Fhe mere possibility of a like 
controversy between plaintiff and 
other lot owners in regard to loca- 
tion of boundary does not make them 
proper parties to a cross petition in 
ejectment to determine a disputed 
boundary as between plaintiff's and 
defendant’s land. Klinker v. Schmidt, 
106 Iowa 70, 75 NW 672. 

[b] Where a cross complaint 
makes an additional party defendant 
and the latter answers disclaiming 
any interest in the premises and 
shows that it was the property of 
the original plaintiff by devise, it is 
error to strike out his answer on mo- 
tion of the original defendant. Mont- 
gomery v. Gorrell, 51 Ind. 309. 

19. Rucker v. Steelman, 73 Ind. 
396; McMannus v. Smith, 53 Ind. 211; 
Meyendorf v. Frohner, 3 Mont. 282. 

20. Rucker vy. Steelman, 73 Ind. 
396; McMannus v. Smith, 53 Ind. 211. 

21. McMannus v. Smith, 53 Ind. 
211, 212; Dobbs v. Kellogg, 53 Wis. 
448, 451, 10 NW 623. 

“Tt should have been pleaded as 
the one or the other, and must be 
held to be one or the other, as the 
facts alleged will warrant, or insuf- 
ficient for either. It cannot be both.” 
McMannus v. Smith, supra. 

“In order to make an equitable is- 
sue to be tried by the court alone, 
such matters must be pleaded as a 
counterclaim, and not in defense of 
the action merely.” Dobbs v. Kel- 
logg, supra. 

22. Kelly v. Struth, 164 App. Div. 
10555 LOO NGS) ods 

[a] Rule applied.—Where a mort- 
gagor sues a mortgagee in possession 
under a judgment in foreclosure upon 
the ground that plaintiff had not been 
served in the foreclosure action, de- 
fendant may plead the foreclosure as 
a bar, and in the alternative, in the 


a motion to make more definite and certain.?® 
a complaint seeks recovery of two parcels of land, 
a cross complaint may seek relief as to both of them 
without being open to the objection of misjoining 
causes of action.?® 
for judgment, is usually required.*° Where no retief 

is prayed, the pleading is a defense and not a co:1n- 

event that the foreclosure is held in- | 


Where 


A prayer for relief, or demand 


valid, ask for a foreclosure by way 
of counterclaim. Kelly v. Struth, 164 
Apps Dives 405, 50) NVSH391" 

23. Rucker v. Steelman, 73 Ind. 
396; Travelers’ Ins. Co. v. Walker, 77 
Minn. 438, 80 NW 618; Curtiss v. Liv- 
ingston, 36 Minn. 312, 30 NW 814; 
Dale v. Hunneman, 12 Nebr. 221, 10 
NW 711. 

{a] The title claimed is suffi- 
ciently set forth in a counterclaim 
which alleges that defendant is the 
owner in fee simple of the real estate. 
Arnold v. Smith, 80 Ind, 417; McMan- 
nus v. Smith, 53 Ind. 211. 

[b] A cross complaint to quiet 
title which shows that the cross com- 
plainant owns the land in fee and 
states that plaintiff asserts title but 
has none is good on demurrer. Col- 
lins v. McDuffie, 89 Ind. 562. 

24. Arguello v. Bours, 67 Cal. 447, 
8 P 49; Allen v. Douglass, 29 Kan. 
412; Dale v. Hunneman, 12 Nebr. 221, 
10 NW 711. 

{a] Filing written instruments.— 
Under a statute providing that, when 
an action is founded solely on a writ- 
ten instrument, such instrument, or 
a copy of it, must be filed and made 
a part of the pleading, a cross com- 


plaint for specific performance of a . 


contract to convey is demurrable un- 
less such contract, or a copy of it, is 
filed with the cross complaint. Mont- 
gomery v. Gorrell, 51 Ind. 309. 

25. Allen v. Douglass, 29 Kan. 412; 
Meyendorf v. Frohner, 3 Mont. 282. 

[a] Reference to the complaint 
may constitute a sufficient statement 
of facts. Curtiss v. Livingston, 36 
Minn. 312, 30 N 814 (holding, how- 
ever, that where possession is put in 
issue by a denial, a counterclaim to 
quiet title must allege possession in 
defendant). 

26. Allen v. Douglass, 29 Kan. 412. 

[a] A counterclaim to quiet title 
must allege that plaintiff has made 
an adverse claim. Allen v. Douglass, 
29 Kan. 412, 413 (“It is true that the 
plaintiff, by bringing this suit, did 
in fact set up a claim to the prop- 
erty; but the answer must be tested 
by what it contains’’). 


27. Crecelius v. Mann, 84 Ind. 147; 
irises v. Vinson, 11 S. D. 381, 77 NW 
28. Parker v. Vinson, 11 S. D. 381, 


77 NW 1023. 

29. Eureka v. Gates, 120 Cal. 54, 
xo ty) 22a sys 

“The action was to recover pos- 
session of two separate parcels of 
land, and the affirmative relief sought 
by defendant related to and affected 
each of these parcels. It seems clear, 
therefore, that if the plaintiff. could 
sue to recover both parcels in one ac- 
tion, then the defendant was entitled 
to interpose, by her answer and cross- 
complaint, any defense she might 
have as to either or both of the par- 
cels, and to ask any affirmative relief 
necessary and proper for such de- 
fense.” Eureka v. Gates, supra. 

30. Hills v. Sherwood, 48 Cal, 386; 
Dewey v. Hoag, 15 Barb. (N. Y.) 365: 
Weld v. Johnson Mfg. Co., 86 Wis. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 133-136] 


terclaim.32 
[§ 134] 


ment. 


order of court.*® 
answer consisting of mere 


plaint.*5 


549, 57 NW 878; Moore v. Smead, 89 
Wis. 558, 62 NW 426. 

31. Arguello v. Bours, 67 Cal. 447, 
8 P 49; Dobbs v. Kellogg, 53 Wis. 
448, 10 NW 623. 

32. See Pleading [31 Cyc 241]. 

33. Phillips v. Hagart, 113 Cal. 552, 
45 P 843, 54 AmSR 369 (holding, how- 
ever, that the particular answer was 
not a counterclaim, and therefore was 
not admitted by failure to reply to 


>, See also Pleading [31 Cyc 241 et 
seq]. 
34. See statutory provisions. See 


also Pleading [31 Cyc 241 et seq]. 

[a] An averment of title in de- 
fendant (1) to the premises in con- 
troversy has been deemed new mat- 
ter requiring a reply. Newman v. 
Newton, 14 Fed. 634, 4 McCrary 293 
(under Colorado statute). (2) But 
other courts have taken a contrary 
view regarding an averment of title 
in defendant as amounting only to a 
denial of plaintiff’s title. Thompson 
v. Thompson, 52 Cal. 154 (although 
pleaded as a cross complaint); Kyser 
v. Cannon, 29 Oh. St. 359. (3) Where 
by statute it is made necessary to a 
defendant’s making proof of title in 
himself or another that he plead the 
same in his answer (see infra § 169), 
a reply is required to an answer Set- 
ting up such title. Raymond v. Mor- 
rison, 9 Wash. 156, 37 P 318. 

{b] An equitable defense may be 
met by a reply of any equitable mat- 
ter in rebuttal available to plaintiff. 
Hardin v. Ray, 94 N. C. 456. 

[ce] To a special plea denying pos- 
session, a replication that defendant 
has or claims an interest in the prem- 
ises which are occupied by his code- 
fendant is a good replication under 
the Illinois statute. South Park 
Comrs. v. Gavin, 139 Ill. 280, 28 NE 
826. 
[ad] To a plea of “liberum tene- 
mentum” plaintiff may reply either 
by traversing the title generally and 
showing by way of avoidance that 
the title was destroyed, or he may 
admit the title and show that it was 
taken away by adverse possession. 
Crockett v. Lashbrook, 5 T. B. Mon. 
(E&y~) 5630, 17, Amb: 98. 

[e] Exceptions as a reply.—A 
creditor recovered judgment and 
levied on land fraudulently conveyed 
by the debtor, and purchased the 
same at the execution sale. He sued 
in ejectment.. Defendant set forth 
the deed from the judgment debtor, 
and denied that it was made in fraud 
of creditors. Plaintiff filed excep- 
tions to the deed on the ground that 
it was made to defraud plaintiff of 
his debt. It was held that, although 
an exception to the deed goes only 
to defects apparent on the face there- 
of, the exceptions setting out the 
facts could be treated as a renly and 
raised the issue as to whether the deed 
was fraudulent or_ not. Ward v. 
Sturdivant, (Ark.) 98 SW _ 690. , 

35. Babcock v. Clark, 93 App. Div. 
119, 86 NYS 976; Carr v. Mouzon, 93 
Ss. G@ 161, 76 SE 201, AnnCasi1914C 
731. See also Pleading [31 Cyc 241 
et seq]. , 


/ 


C. Replication or Reply. The general 
rules of pleading as to the necessity and sufficiency 
of a replication or reply®? are applicable in eject- 
A counterclaim or cross complaint must 
be met and put in issue or avoided by a reply or it 
will be taken as admitted or confessed.?? 
matter pleaded merely as a defense must also be 
met with a reply in many jurisdictions.** 
other jurisdictions no reply is necessary to new 
matter pleaded merely as a defense and not as a 
counterclaim,®> except where specially required by 
No replication is necessary to an 
denials,?7 nor to an 
answer affirmatively alleging facts which amount 
only to a denial of the allegations in the com- 
A disclaimer does not require a reply.®° 
A replication is demurrable where it is irresponsive 


EJECTMENT 


Teles 
New 


But in 
bad.4¢ 
[§ 136] 


[a] Rule applied.—(1) A plea of 
fraud affecting plaintiff’s title may 
be avoided by proof that plaintiff was 
a bona fide purchaser for value with- 
out notice without pleading such 
facts in a reply. Carr v. Mouzon, 93 
Ss. C. 161, 76 SE 201, AnnCas1914C 
731. (2) A deed under which defend- 
ant claims title, pleaded in the an- 
swer, may be impeached by plaintiff 
as having been obtained by fraud and 
undue influence and because of men- 
tal incapacity of the grantor with- 
out pleading such facts. Babcock v. 
Clark, 93 App. Div. 119, 86 NYS 976. 

36. Lewis v. Ryan, 123 App. Div. 
497, 108 NYS 274. 

37. See cases infra note 88. 

88. Thompson v. Thompson, 52 
Cal. 154; Kyser v. Cannon, 29 Oh. St. 
359; Raymond v. Morrison, 9 Wash. 
LO Gye oii SLs 

{a] Paramount title in defendant 
falls wihin this rule. Thompson v. 
Thompson, 52 Cal. 154; Kyser v. Can- 
non, 29 Oh. St. 359. Contra Raymond 
v. Morrison, 9 Wash. 156, 37 P 318 
(by reason of statute requiring de- 
fendant to plead specially his title). 

{b] Adverse possession and the 
statute of limitations are within this 
rule. Kyser v. Cannon, 29 Oh. St. 
359 (an insufficient replication did 
not entitle defendant to judgment on 
the pleadings because no replication 
was necessary); Raymond v. Mor- 
rison, 9 Wash. 156, 37 P 318. 

rae Tripner v. Abrahams, 47 Pa. 


, Disclaimers generally see supra § 


40. Swope v. Schwartz, 15 SW 251, 
12 KyL 853. 

41. Morris v. Beebe, 54 Ala. 300. 

fa] Departure illustrated. — A 
replication to a plea denying posses- 
sion by defendant, that defendant 
was in possession by his tenant, was 
a departure from the plea and 
tendered an immaterial issue which, 
if true, was a bar to the suit. Mor- 
ris v. Beebe, 54 Ala. 300. 

42. Bailey v. Selden, 124 Ala. 403, 
26 S 909: Morris v. Beebe, 54 Ala. 300. 

_la] | For example where defendant 
disclaimed possession at the com- 
mencement of the suit, and plaintiff 
replied that defendant is now, and 
was at the commencement of the suit, 
residing thereon, and has ever since 
so resided, such reply tendered an 
immaterial issue, and was demur- 
rable. Bailey v. Shelden, 124 Ala. 
403, 26 S 909. 

43. Kratemayer v. Brink, 17 Ind. 
509 (holding, where defendant pleaded 
entry with plaintiff’s license and con- 
sent, that a reply alleging demand for 
possession after entry and before suit 
brought was sufficient as against an 
objection that. it was too indefinite 
and uncertain because not stating the 
time and place of the demand and 
whether it was verbal or in writing). 


Wee Steeple v. Downing, 60 Ind. 
fal Rule applied.—Where the an- 


Swer pleads a conveyance by plain- 
tiff prior to the commencement of 


the action to a third person, a reply! 


E. Demurrer—l. In General. 
dinary considerations applicable in other cases 
apply to demurrers in ejectment.*7 
murrer may properly be overruled where the defect 
complained of can be reached only by special de- 
murrer,*® or where the remedy is by motion and not 
by demurrer.*® By statute, when a cause or demur- 
rer is assigned, the reason or the ground of it must 
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and evasive,*° or where it constitutes a departure 
from the plea*t or tenders an immaterial issue.” 
The remedy for mere uncertainty is by motion to 
make more deflnite and certain and not by demur- 
A reply is not demurrable for want of facts 
where the facts alleged are sufficient in law to avoid 
the defense pleaded;** otherwise a demurrer lies.*° 

[§ 135] D. Rejoinder. 
departure and tenders a traverse on a traverse is 


A rejoinder which is a 


The or- 


A general de- 


is sufficient which alleges that at 
the time of such conveyance defend- 
ant was in adverse possession of the 
land under claim of ownership, since 
such facts rendered the conveyance 
void as to the party in possession 
and his privies. Steeple v. Downing, 
60 Ind. 478. See also supra § 97. 

45. Lewis v. Ryan, 123 App. Div. 
497, 108 NYS 274. 

[a] Incapacity of defendant’s 
grantor.—Where the answer pleads 
title under a deed and will, a reply al- 
leging that the decedent was mental- 
ly incompetent at the time of exe- 
cuting the deed and making the will, 
and that such will was procured by 
undue influence, was demurrable, in 
the absence of an allegation that de- 
cedent had been adjudged incompe- 
tent, since until equity had declared 
the deed void because of mental in- 
competency the grantee and those 
claiming under him were entitled to 
possession. Lewis v. Ryan, 123 App. 
Div. 497, 108 NYS 274. 

{b] Fraud in obtaining the deed 
relied upon is a good reply. Wilcox 
v. American Tel., ete., Co., 176 N. Y. 
115, 68 NE 153, 98 AmSR 650; Lewis 
Mogren 123 App. Div. 497, 108 NYS 


Weer Price v. Sanderson, 18 N. J. L. 
Rejoinder generally see Pleading 
[81 Cye 267]. 

47. Demutrrers generally see 
Pleading [81 Cye 269]. } 

48. White v. Scofield, 84 Ga. 56, 10 
SE 591 (where the court said that a 
special demurrer to the relief prayed 
would have been allowed). See also 
Pleading [31 Cyc 311 et seq]. 

[a] Ambiguity and uncertainty in 
that the complaint, in terms, alleges 
that plaintiff is still possessed of the 
premises, and also that defendant en- 
tered and ousted him and still with- 
holds possession, cannot be reached 
by a general demurrer for failure to 
state facts sufficient to constitute a 
cause of action; the demurrer should 
be special on the ground that the 
complaint was ambiguous and un- 
certain. Brown v. Martin, 25 Cal. 82. 

49. Walker v. Taylor, 43 Ark. 543; 
Cairo, etc., Ry Col vy. Parks) 32) Ark: 
181; Vance v. Schroyer, 82 Ind. 114; 
Stringfellow v. Alderson, 12 Kan. 112; 
Pritchard v. Pritchard, 17 Ont. 50. 

[a] Bule applied.—(1) Where an 
answer alleged a contract of sale by 
plaintiff and a surrender of posses- 
sion thereunder to defendant but did 
not disclose the terms of the contract 
or allege performance of its condi- 
tions by defendant, such defects 
should be reached by motion and not 
by demurrer. Stringfellow v. Alder- 
son, 12 Kan. 112. (2) Joinder in the 
same counterclaim of a claim for the 
possession of land and a claim for 
relief on another cause of action 
without prior leave, and in violation 
of a rule of court, should be raised 
by motion to strike out the counter- 
elaim instead Os Lonig demurrer. 
Pritchard v. Pritchard, 17 Ont. 50. 

{b] Argumentative pleadings (1) 
will not be held bad on demurrer on 
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also be stated.5° A demurrer reaches pack to the 
first defective pleading.*! | A demurrer admits facts 
well pleaded,®? but not mere conclusions.°® 

[§ 137] 2. To Declaration or Complaint. Where 
a declaration or complaint is so defective that it 
fails to state facts sufficient to constitute a cause of 
action a demurrer lies.** A demurrer is the proper 
remedy where the complaint is defective in not stat- 
ing the nature and quality of the estate as required 
by statute;°> where the title of plaintiff as alleged 
is insufficient in law to support a recovery ;°° where 
it pleads the facts in detail on which plaintiff’s title 
rests, and such facts do not support plaintiff’s 
claim, notwithstanding a subsequent allegation of 
ownership, which is merely an unwarranted con- 
clusion of law from the facts alleged;°? where plain- 
tiff sues as guardian for his ward’s lands in which 
capacity he is not entitled to recover;** where it 
appears on the face of the petition that defendant 
has acquired a prescriptive title to the land in con- 
troversy as against plaintiff;°® where it appears by 
the allegation of the complaint that one of two code- 
fendants has conveyed his interest to the other,®° 
or where there is a misjoinder of parties®*! or causes 
of action.° Where exhibits are not deemed part of 
the pleadings, defects in conveyances attached to 
the complaint as evidence of title cannot be con- 
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sidered on demurrer,** and the same rule has been 
applied to an abstract of title required to be filed 
with the petition or complaint.°* But the rule is 
otherwise where such abstract is deemed a part of 
the complaint® or is made so by an allegation that 
plaintiff claims title as shown by the abstract.% 
Where a demurrer to the complaint is overruled 
defendant may plead over.® 

[§ 138] 3. To Plea, Answer or Disclaimer. A 
demurrer to an answer admits so much as goes to 
make a proper defense,®* but surplusage or imma- 
terial matter is not admitted.®® The rule that a de- 
murrer reaches back to the first defective pleading 
applies in the case of a demurrer to a counter- 
claim.7° Where a good defense is defectively stated 
the remedy is not by demurrer but by motion to 
make more definite and certain.71 The sufficiency 
of facts pleaded in avoidance may be tested by de- 
murrer.’2, A general demurrer to an answer con- 


‘taining several defenses. separately stated should be 


overruled if any one defense is good.7* A dis- 
claimer is not demurrable.74 

[§ 1389] 4. To Replication. A replication to 
an answer pleading an affirmative defense is de- 
murrable where the facts stated are insufficient in 
law to avoid the defense pleaded.7® But where a 


sufficient avoidance is stated, a mere general de- 


that ground alone; the defect can be 
reached only by motion to make the 
pleading more certain. Vance v. 
Schroyer, 82 Ind. 144. (2) Where 
ownership and right of possession 
are alleged argumentatively, the 
argument will be regarded as so con- 
clusive as to amount to an express 
allegation of the facts when tested by 


gernurrer: Vance v. Schroyer, 82 Ind. 
[ec] Indefiniteness and uncertainty 


in a complaint should be met by a 
motion to make more definite and 
certain and not by demurrer. Walker 
v. Taylor, 43 Ark. 543. 

50, Brown v. Martin, 25 Cal. 82. 
[a] Statute of limitations.—Under 
the California Practice Act the stat- 
ute of limitations is not available, al- 
though the complaint shows that the 
action is barred, under a demurrer 
stating simply that the complaint 
does not state facts sufficient to con- 
stitute a cause of action; the demur- 
rer must go further and state that 
the complaint does not state facts 
sufficient to constitute a cause of ac- 
tion, because the cause of action 
therein alleged has not accrued with- 
in the statutory period preceding the 
filing of such complaint. Brown v. 
Martin, 25 Cal. 82, 91 (‘We do not 
hold that it is necessary to specify 
the grounds of the objections in all 
cases, but we do hold that if it is not 
done, it is in the discretion of the 
Court to disregard the demurrer; and 
this Court will not entertain a ques- 
tion on demurrer founded upon the 
Statute of Limitations, unless the 
statute be distinctly stated in the 
demurrer”). See also generally Lim- 
itations of Actions [25 Cyc 1396]. 

51. Lewis v. Ryan, 55 Misc. 408, 
106 NYS 646 [rev on other grounds 
123 App. Div. 497, 108 NYS 274]; 
Lawe v. Hyde, 39 Wis. 345. 

52. Lewis v. Ryan, 123 App. Div. 
497, 108 NYS 274. 

53. Lewis v. Ryan, 123 App. Div. 
497, 108 NYS 274. 

54. Cairo, etc., R. Co. v. Parks, 32 
Ark, 181. 

55. Goodall v. Henkel, 60 Mich. 
882, 27 NW 556; Clark v. Crego, 47 
Barb. 599 [aff 51 N. Y. 646 mem], See 
also supra § 116. 

56. Chidsey v. Brookes, 130 Ga. 
218, 60 SE 529, 14 AnnCas 975; Dugas 
v. Hammond, 130 Ga. 87, 60 SE 268. 

57. Cunningham vy. Calhoun, 135 
Ga. 715, 70 SE 574; Masterson vy. 
Townsend, 123 N. Y. 458, 25 NE 928, 


10 LRA 816; Ely v. Azoy, 39 Misc. 669, 
80 NYS 620. See also supra § 116. 

“The plaintiff has elected to so 

frame his complaint as to set out in 
detail the facts upon which his claim 
of title rests. Where this method of 
pleading is adopted it is open to the 
defendants to test the claim by de- 
murrer, for unless the facts alleged 
support the claim, a subsequent al- 
legation of ownership or title is 
merely an unwarranted conclusion of 
law.” Ely v. Azoy, supra. 
Where a devise is set out 
under which plaintiff claims title, the 
complaint is demurrable where a 
proper 
does not give title to plaintiff, since 
the construction put upon it by 
plaintiff is merely a legal conclusion 
not admitted by demurrer. Master- 
son v. Townsend, 123 N. Y. 458, 25 
NE 928, 10 LRA 816. 

58. Kinney v. Harrett, 46 Mich. 
87, 8 NW 708. 

59. Gunter v. Smith, 113 Ga. 18, 
38 SE 374. 4 

60. Wisner v. Hisner, 5 App. Div. 
117,38 NYS: 671. 

61. St. John v. Pierce, 4 Abb. Dec. 
(N. Y.) 140, 26 HowPr 599 [aff 22 
Barb. 362]. 

62. St. John v. Pierce, 4 Abb. Dec. 
(N. Y¥.) 140, 26 HowPr 599 [aff 22 
Barb. 362]. 

63. Pruett v. Ramsey, (Ark.) 14 
SW. 1095; Walker v. Taylor, 43 Ark. 
543; Howell v. Rye, 35 Ark. 470; 
rae etc., R. Co. v. Parks, 32 Ark. 

{a] The remedy is by exception 
to the deed as evidence; not by de- 
pyurter. Walker v. Taylor, 43 Ark. 

64. Crawford v. Carter, 146 Ga. 
526, 91 SE 780 (where the abstract 
failed to show title in plaintiff suf- 
ficient to authorize a recovery of pos- 
session); Yonn v. Pittman, 82 Ga. 
637, 9 SE 667. 

[a] “The object of the abstract is 
not to show title in the plaintiff on 
the face of the pleadings, but only to 
give notice of what will be relied 
upon at the trial.” Yonn v. Pittman, 
82 Ga. 637, 9 SE 667 [quot Crawford 
v. Carter, 146 Ga. 526, 91 SEH 780]. 

Abstract of title see supra § 116 
and infra § 151. 

65. McConologue v. Satowizch, 21 
Pa. Dist. 845. 

fa] Nonjoinder shown by ab- 
stract.—Where the abstract shows 
that plaintiff is only a joint tenant a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


construction of the _ devise, 


demurrer to the’ declaration for non- 
joinder of parties will be sustained. 


McConologue v. Satowizch, 21 Pa. 
Dist. 845. 
66. Crawford v. Carter, 146 Ga. 


526, 91 SE 780; Chidsey v. Brookes, 
130 Ga. 218, 60 SE 529, 14 AnnCas 
975; Dugas v. Hammond, 130 Ga. 87, 
90, 60 SE 268. 

“The plaintiff may make it a part 
thereof by incorporating it in the 
body of his petition, or by making 
his exhibit which contains the ab- 
stract a part of his petition by refer- 
ence or otherwise. When he does so, 
and the allegation is that he claims 
title to the land under the abstract 
of title annexed to his petition, such 
allegation will not be treated as a 
simple allegation of title, but as an 
allegation that his title is limited to 
that defined in the abstract.’ Dugas 
v. Hammond, supra. 


67. Martin v. Nance, 3 Head 
(Tenn.) 649. 
[a] A party is not precluded from 


pleading over, on overruling his de- 
murrer by a code provision that the 
judgment for plaintiff on demurrer is 
that he recover the premises accord- 
ing to the description in the declara- 
tion, such provision being held to ap- 
ply only where defendant fails to 
make any further defense. Martin v. 
Nance, 3 Head (Tenn.) 649. 

68. Miller v. Huston, 143 Ky. 610, 
136 SW 1000; Meyendorf v. Frohner, 
3 Mont. 282. 


AAD Meyendorf v. Frohner, 3 Mont. 
[a] Rule applied.—Since under a 


general denial defendant can prove 
title in himself, allegations of such 
title in the answer must be regarded 
as immaterial and surplusage and not 
admitted by a demurrer to the an- 


uke Meyendorf v. Frohner, 3 Mont. 
70. awe v. Hyde, 39 Wis. 345. 
71. Cairo, etc., R. Co: v; Parks? 32 
Ark. 131. 
72. Lewis v. Ryan, 123 App. Div. 


497, 108 NYS 274. 

73. Cairo, etc., R. Co. v. Parks, 32 
Ark. 131. 

74. See supra § 130. 

75. Lewis v. Ryan, 123 App. Div. 
497, 108 NYS 274. 

[a] Incompetency of defendant’s 
grantor.—(1) A replication alleging 
that defendant’s grantor was incom- 
petent at the time he executed a con- 
veyance and will and that such con- 
veyance and will were procured by 
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§§ 139-141] 


murrer on the ground that it is ‘‘insufficient in 


law’’ is properly overruled.’¢ 
[§ 140] 


ings’’7—1. In General. 


amend his declaration as of 


laration.®* 


fraud and undue influence is demur- 
rable unless it further alleges that 
such grantor had been judicially de- 
clared incompetent, or that the con- 
veyances had previously been de- 
clared void by a court of equity. 

Lewis v. Ryan, 123 App. Div. 497, 108 

NYS 274 [rev 55 Misc. 408, 106 NYS 

646]. (2) The rule is otherwise where 

active fraud is pleaded in avoidance 

of defendant’s conveyance. Lewis v. 

Ryan, 123 App. Div. 497, 108 NYS 

274. See also Wilcox v. American 

Tel., etc., Co., 176 N. Y. 115-68 NE 

153, 98 AmSR 650 (when prior re- 

sort to equitable action unnecessary). 

76. Tranum vy. Drum, 112 Ala. 277, 
20 S 419. 

77. Cross references: 
Amended and supplemental pleadings 

generally see Pleading [31 Cyc 359 

et seq]. 

Re amok to plead statute of limi- 
tations see Limitation of Actions 
[25 Cye 1412]. 

Changing form of cause of action see 
Pleading [31 Cyc 409]. 

78. Crosby v. Clark, te Cal, 4, 63 
P 1022; ee v. Tibbs, 5 IT. B. Mon. 
(Ky.) 44 

79. u. $.—King v. Davis, 137 Fed. 
198 [aff 157 Fed. 676, 85 CCA 348]; 
Holmes v. Grabeel, 81 Fed. 145. 

Ala.—Dane v. Glennon, 72 Ala. 160. 

Ark.—Holub v. Titus, 120 Ark. 620, 
180 SW 218. 

Cal.—Crosby v. Clark, 132 Cal. 1, 
63—-P-1022. 

Conn.—Townsend Sav. Bank v. 
Todd, 47 Conn. 190. 


re are a v. Peabody, 63 Ga. 

Ky.—Currie v. Tibbs, 5 T. B. Mon, 
440. 

Mich.—Newell v. McLarney, 49 
Mich. 232, 18 NW 5 

Miss.—Cooper v. Granberry, 33 
Miss. 117. 


Mo.—Idalia Realty, ete., Co. v. Nor- 
man, 259 Mo. 619, 168 SW 749. 

N. 5 —vVreeland v. Ryerson, 28 N. 
J. L. 205; Denny v. Smith, 3 N. J. 
LL. 283. 

N. Y.—Lounsbury v. Ball, 12 Wend. 
247. 

Va.—Noland v. Seekright, 6 Munf. 
(6 Va.) 185. 

[a] Illustrations.—(1) A declara- 
tion stating when plaintiff’s right of 
action accrued may be amended by 
substitution of a later period. Vree- 
jland v. Ryerson, 28 Ne Je a 2055" (2) 
A mistake in the complaint as to the 
date on which plaintiff’s possession 
occurred, may be amended by leave of 
court. Newell v. McLarney, 49 Mich. 
232,13 NW 529. (3) Where the action 
is brought in the jname of G, “suing 
for the use of w.,” and Gis the party 
in interest, it is proper to allow the 
zomplaint to be amended by striking 
out the words “suing for the use of 
W.” Dane v. Glennon, 72 Ala. 160. 

{[b] Claim for improvements. —An 
amendment setting up a claim for im- 
provements during the trial is per- 
missible. Holub v. Titus, 120 Ark. 


F. Amended and Supplemental Plead- 
Amendments in ejectment 
are liberally indulged,”® and as a general rule a 
declaration, petition, or other pleading in eject- 
ment may be amended as in other civil actions, so 
as to secure a trial upon the merits of the contro- 
versy,’® and under some statutes, plaintiff may 
course.®° 
amendment should be allowed which will change 
the original controversy into an entirely new suit,§+ 
as where it changes a possessory action into a pe- 
titory action;®? or which is too remote from the 
original cause of action and the parties thereto to 
be germane to the controversy set out in the dec- 
A disclaimer may be amended,®‘ or it 
may be withdrawn by amendment.®® 

Discretion of court. The allowance or refusal of 
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an amenament is ordinarily addressed to the dis- 


cretion of the court®® and its ruline will not be dis- 


But no 


declaration.®* 
[§ 141] 


2. Parties. 


turbed by the appellate court,*’ unless there appears 
to have been an abuse of discretion,®® or the trial 
court’s ruling was made under a misappprehension 
of the legal effect of the amendment.®® 
Affidavit in support of application.°° 
held that leave to amend the declaration by adding 
a new demise will not be given on mere notice of 
motion and without cause shown by affidavit.®* 
Mode of making amendments. 
ing an amendment is governed by the rules which 
apply to amendments generally,9? and where the 
court has given leave to make an amendment which 
is specific, it is not necessary to interline it in the 


It has been 


The mode of mak- 


In accordance with the 


rules which prevail in regard to amendments as to 


620, 180 SW 218. 
[e] Amendment of cross com- 
plaint by defendant is within the 


rule. Crosby v. Clark, 132 Cal. 1; 63 
P 1022: 
“80. King v. Davis, 137 Fed. 198 


Lari ds7 wed, 676, 85 CCA 348] (con- 
struing Virginia statute) ; ORS DUES 
v. Ball, 12 Wend. (N. Y.) 247. 

[a] Under Virginia Gode (1887) 8 
3253 (Code [1904] p 1712) plaintiff 
may of right amend his declaration 
before defendant’s appearance, 
whether defendant was personally or 
constructively served. King v. Davis 
rea an 198 Patt 157 Fed. 676. 85 COM 


81. Currie v. Tibbs, 5 T. B. Mon. 
(Ky.) 440. 
[a] Reasons for rule.—‘“‘After the 


institution of the suit and a defence 
made, costs are incurred, and the de- 
fendant, by reason of defect of title 
in the plaintiff, may be perfectly se- 
cure. The plaintiff cannot then be 
permitted to acquire new titles, and 
graft them, by new demises, on the 
old suit. He must, as in other cases, 
be teft to a new suit for a:new and 
subsequent cause of action, and not 
be permitted to recover on a demise, 
laid after suit brought.” Currie v. 
Tibbs, 5 T. B. Mon. (Ky.) 440, 448. 

g2. St. Amand v. Long, 25 La. 
Ann. 164. 

83. Hobby v. Bunch, 83 Ga. 1, 10 
SE 113, 20 AmSR 301; Mitchell v. 
Smellie, 20 U. C. C. P. 389. 

[a] MWlustrations.—(1) Where a 
declaration sets out demises severally 
from two persons it should not be 
amended by ingrafting upon one of 
these demises an equitable claim for 
money in favor of a third person 
against defendant. Hobby v. Bunch, 
838 Ga. 1, 10 SH'113, 20 yamSR 301. 
(2) Where plaintiff sought to recover 
as assignee of a lease made by him 
to defendant, and the defense was 
that the lease was in effect a mort- 
gage and alleged fraud and want of 
consideration, an amendment to 
plaintiff's statement asking a fore- 
closure of the land as mortgagee was 
properly refused. MclIlhargey v. Mc- 
Ginnis, 9 Ont. Pr. 157. 

84. Moertin v. Howard, 193 Ala. 
477, 68 S 982. 

85. Moore v. Moore, 126 Ga. 735, 
55 SE 950 (where the answer denied 
possession in defendant, it was not 
error at the trial term to refuse to 
enter a disclaimer at plaintiff’s in- 
stance, and to allow defendant to 
amend by withdrawing such denial). 

86. U. S—WwWricht v. Hollings- 
Worth 17 Pet, 16559" ied, 96. 

Cal.—Kirsch v. Smith, 64 Cal. 18, 
2t PB 942. 

Colo.—Empire Ranch, ete., Co. v. 
Millett, 24 Colo. A. 464, 185 P 127. 

Fla.—tInv. CO Vs Trueman, 63 Fla. 
184, 57 S 663. 

Md.—wWallis v. Wilkinson, 73 Md. 
128, 20 A 787. 

N. C.—Talbert v. Becton, 111 N. C. 
543, 16 SE 322. 


parties generally,°* under some statutes a misnomer 


Okl.—Maddin v. Robertson, 38 Okl. 
526, 133 P 1128. 

Pa.—Langdon Vv. Clouse, 1 Pa. Cas. 
178, 1 A 600. 

Wis.—Kennan v. Smith, 115 Wis. 
463, 91 NW 986. 

Ont.—Grogan v. Adair, 14 U. C. Q. 
B. 479. 

[a] Where a demurrer to pleas is 
sustained, it is discretionary with the 
court to allow defendant to file spe- 
cial pleas. Wallis v. Wilkinson, 73 
Md. 128, 20 A 787. 

87. Wright v. Hollingsworth, 1 
Pet. “(Ul S23 2165, 22 Ly eds 96: Wallis 
v. Wilkinson, 73 Md. 128, 20 A 1873 
Grogan vy. Adair, 14 U. C. Q. Bo 4 479. 

88. Cal.—Kirsch v. Smith, 64 Cal. 
13, 27 P.942 

Colo.—Empire Ranch, etc., Co. v. 
Millet, 24 Colo. A. 464, 1385 P 127. 

Ga.—Bates v. Burden, 147 Ga. 157, 
96 SE 178. 

Mont.—O’Toole_ v. 36 
Mont. 344, 92 P 967. 

Wis.—Kennan v. Smith, 115 Wis. 
463, 91 NW 986. 

fal Discretion abused.—(1) In re- 
fusing to allow amendment to an- 
swer after complaint is amended so 
as to state a cause of action. O’Toole 
v. Copeland, 36 Mont. 344, 92 P 967. 
(2) The rejection of an amendment 
to an answer which deprives defend- 
ant of a defense, the evidence of 
which he is entitled to submit to a 
jury, is an abuse of discretion which 
necessitates a reversal. Bates v. Bur- 
den, 147 Ga. 157, 96 SE 178. 

{[b] Discretion not abused.—(1) 
There is no abuse of discretion in 
the trial court’s refusal to permit de- 
fendant to file, on the day of the trial, 
a supplemental answer, setting up 
title under a correction tax deed, 
when the cause had been pending for 
three years, and no satisfactory ex- 
planation for the delay was given by 
defendant. Empire Ranch, etc., Co. 
v. Millett, 24 Colo. A. 464, 135 P 127. 
(2) Refusing to allow defendants, 
who set up a tax title, to amend their 
answer, after the first trial, by plead- 
ing the statutes of limitations as to 
tax titles is not an abuse of discre- 
tion. Kennan v. Smith, 115 Wis. 463, 
91 NW 986. 


Copeland, 


Se RER ee v. Kennedy, 229 Pa. 
e74), See generally Pleading [31 Cyc 


Affidavits ee lg pet Sag! pleadings 
generally see infra § 15 
Par packer v. Smith, 6 Cow. (N. 

92. See generally Pleading [81 Cyc 
388 et seq]. 

93. Walden v. See 14 Pet. (U. 
Seid alse eak 

{aj ‘Rule spied. 23. Where leave to 
extend the term in a demise has been 
given by the court on motion and the 
amendment is specific, it need not be 
interlined in the declaration. Walden 
v. Crass, 14 Pet. (U. S.) 147, 10 L. ed. 


39 
34. See Pleading [31 Cyc 468]. 
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of a party in the pleadings may be corrected by 


amendment. 


Adding or striking out parties. 
stated generally that a complaint in ejectment 
cannot be amended except by consent,°® by adding 
But under the statutes and prac- 
tice acts, the prevailing rule is that an amendment 
adding a new demise or otherwise involving a 
change or addition of parties may be allowed,%® 
provided there is a subsisting title in the added 
Such amendment, however, should not 
be allowed where it will result in a complete change 
of parties plaintiff,| and in the introduction of a 
new form or cause of action,? as where the amend- 
ment is made by striking out the original plaintiff 
and substituting an entirely different one, or by 
adding a new demise dated subsequently to the com- 
It has been held that when 


a new demise.®?7 


lessors.°? 


mencement of the suit.* 


95. Murphy v. Peabody, 63 Ga. 
522; Broyles v. Eversmeyer, 262 Mo. 
384, 171 SW 334.. 

96. Doe v. Bohannan, 5 T. B. Mon. 
ee) ae Smith v. Steelman, 20 N. 

97. Gale v. Babcock, 9 F. Cas. No. 
5,188, 4 Wash. C. C. 199; Dudley v. 
Grayson, 6 T. B. Mon. (Ky.) 259; Cur- 
rie v. Tibbs, 5 T. B. Mon. (Ky.) 440; 
Doe v. Bohannon, 5 T. B. Mon. (Ky.) 
Aalee MEA eive aE Lab Take. eS 307; 
Smith v. Steelman, 20 N. 116 

[a] Reasons for rule. roti prac- 
tice of amending declarations in 
ejectment by introducing new titles, 
would be highly inconvenient, and is 
altogether unnecessary; as distinct 
ejectments may be brought to try 
them. . .. Besides, this kind of ac- 
tion is instituted not by writ, but by 
service of the declaration on the 
tenant in possession, from which 


alone he is informed of the subject 
in controversy, and which he is to 
prevare himself to combat.” Gale v. 
Babcock, 9 F. Cas. No. 5,188, 4 Wash. 
CRCs 199% 

98. U. S.—Wilkes v. Elliot, 29 F. 
CasiNos 172660; 6 Craneh GC, 611; 

Ala. —Randolph v. Hubbert, 190 
Ala. 610, 67 S 416. 

Ga.—Roberts v. Tift, 186 Ga. 901, 
72 SE 234; Dean v. Feeley, 66 Ga. 273. 

Tll.—Strean v. Lloyd, 128 Tll. 493, 
21 NE 538; Chapin v. Curtenius, 15 
Tl. 427. 

Mich.—Kinney v. Harrett, 46 Mich. 
87, 8 NW 708. 

Mo.—Ebersole v. Rankin, 102 Mo. 
488, 15 SW 422. 
WaSe J—Den v. Ganoe, 16 N. J. L. 

ING Y.—Jackson v. Travis, 2 Cow. 
356; Jackson v. Murray, 1 Cow. 156, 
13 AmD 517; Jackson v. Kough, Col. 


& C. Cas. 230; Wimple v. McDougal, 
Cole C. Cas 55. 


Gilmer v. De Caro, 13 Pa. Dist. 173. 

Eng.—Doe v. Clifton, 4 A. & B. 809, 
31 ECL 356, 111 Reprint 988; Blake 
Bed One 7 H. & N. 465, 158 Reprint 
3) . 
ae S.—Whitman v. Hiltz, 38 N. S. 

Ont.—Doe v. Heron, 1 C. L. Chamb. 
OE C.) 99; Wright v. Creighton, 30 

3 P. 5; Henderson v. White, 
38 U. Cc. C. P. 78; Ogilvie v. McRorry, 
Pr Oates ee, 557; White v. McKay, 
43¢U. C. Q: B. 226. 

[a] Amendment allowed. — (1) 
Which adds legal representative of 
deceased plaintiff as party plaintiff. 
Dean v. Feeley, 66 Ga. 273. (2) Which 
adds as a plaintiff one who is named 
as a trustee for the original plain- 
tiffs in a deed under which they claim 
title. Ebersole v. Rankin, 102 Mo. 
488, 15 SW 422. (3) Which adds the 
name of trustees of trust property in 
ejectment by the mortgagee. Blake v. 
Done. 7 H: & N. 465, 158 Reprint 555. 
(4) Which adds a separate demise by 
each lessor of the plaintiff. Den v. 
Ganoe, 16 N. J. L. 439; Den v. Sea- 
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grave, 16 N. J. L. 357. (5) A guardian 
cannot maintain ejectment in his own 
name for lands owned by the ward, 
but where the title of the ward is 
fully set forth in the declaration, and 
the guardian is only a nominal party, 
and the objection is not taken by de- 
murrer, an amendment should be per- 
mitted. Kinney v. Harrett, 46 Mich. 
87, 8 NW 708. 

1b] Fictitious form of ejectment. 
—Although the original declaration 
contained only a demise of a person 
dead at the time of the commence- 
ment of the suit, an amendment lay- 
ing a new demise and preserving the 
action can be made in the fictitious 
form of ejectment. Roberts v. Tift, 
136 Ga. 901, 72 SH 234. 


[fe] Amendment not necessary.— 
Where ejectment is commenced 
against a tenant in possession, and 


the landlord appears and defends in 
place of the tenant, plaintiff need not 
amend or alter the declaration to 
show that the action was originally 
commenced against the _ landlord. 
Thompson vy. Schuyler, 7 Ill. 271. 

99. Jackson v. Travis, 3 Cow. (N. 
Y.) 356; Jackson v. Murray, 1 Cow. 
(N. Y.) "156, 13. AmD 517. 

1. Randolph v. Hubbert, 190 Ala. 
610, 67 S 416; Dougherty v. Powe, 127 
Ala. 577, 30 8 524; Robinson v. Bell, 
OO Chae: yale 

2. Doe v. Bohannon, 5 T. B. Mon. 
(Ky.) 121; May v. Hill, 5 Litt. (Ky.) 
307; Crowley v. Murphy, Dsl INGREY:: 
Super. 257, 10 NYS 698, 19 NYCivProc 
46; Jackson v. Murray, 1 Cow. (N. 
Y.) 156, 183 AmD 517; Finch v. Strick- 
land, 132 N. C. 103, 48 SE 552; Sut- 
cliffe v. Wood, 53 L. J. Ch. 970 

[a] Tllustration.—A simple action 
of ejectment against one person for 
a certain quantity of land cannot be 
expanded by amendment into an 
equitable proceeding against a num- 
ber of persons to decree a lien on a 
much larger quantity of land, as this 
would amount to a complete and radi- 
cal alteration of the whole scope of 
the action. Finch v. Strickland, 132 
N. C. 103, 43 SE 552. 


Tb] On new trial—An amendment 
adding a new party plaintiff is im- 
proper where, on a new trial to which 
defendant is entitled as a matter, of 
right, a new issue will be presented. 
Crowley v. Murnvhy. 58 N. Y. Suner. 
257, 10 NYS 698, 19 NYCivProc 46. 

8. Willis v. Meadors. 64 Ga. 721; 
Gresham vy. Webb. 29 Ga. 320; Neal 
v. Robertson, 18 Ga. 399. 

4. Currie v. Tibbs, 5 T. B. Mon. 
(Ky.)_ 440. 
mS Pobre v. Blanco, 17 Philippine 
ree ae —McBrayer v. Cariker, 64 

a. 50. 

Fase C.—Carson v. Smart, 34 N. C. 
ope —Westcott v. Edmunds, 68 Pa. 


R. T.—Waterman v. Andrews, 14 
R. I. 589. 
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new parties appear necessary the trial should ae 
suspended until they can be brought in.® 
amendment as to parties may also be made by strik- 
ing out a party,° as by striking out the demise of 
a lessor who is dead ;7 or by striking out the name of 
a defendant who is not in possession and who claims 
no right to the land,’ or who disclaims all interest 
in the land except as dowress.? 
improper which adds a count on the demise of one 
alive at the commencement of an action, but who 
has since died;?° or which adds a new party plain- 
tiff where plaintiff has been guilty of laches in 
making the application.*? 

3. Date or Term of Demise. 
tion may be amended by altering the date of the 
demise!” at any time before verdict,!* and the court 
may in its diseretion allow an amendment extend- 
ing or enlarging the term laid in the declaration ;4 


An 


An amendment is 


A declara- 


ae aren v. Waldie, 4 Ont. Pr. 
[a] Amendments held proper: (1) 
By which plaintiff strikes out the 
names of parties joined as plaintiffs 
who are barred by the statute of lim- 
itations, set up as a defense. Mc- 
Brayer v. Cariker, 64 Ala. 50. (2) 
Striking out plaintiffs who are_not 
found to be entitled to the land. Wa- 
terman v. Andrews, 14 R. I. 589. (3) 
Striking out the name of a trustee 
who has brought action after the 
trust has ceased. Westcott v. Ed- 
munds, 68 Pa. 34. (4) Striking out 
the name of a wife improperly joined 
as defendant. Barncord v. Kuhn, 36 
Pa. 383; Mattocks v. Stearns, 9 Vt. 
326. (5) Striking out the name of 
a tenant in possession in an action 
against a landlord and his tenant. 
Kerr v. Waldie, 4 Ont. Pr. 138 
Amendments striking out parties 
generally see Pleading [31 Cyc 480]. 


7. Doe v. Bohannon, T. B. Mon. 
(Ky.) 121; Jackson v. Reynolds, 1 
Cai. (N. Y.) 20. But see Doe v. Roe, 


8 Jur. 476 (holding that before ap- 
pearance of the tenants the court will 
not strike out at their request certain 
demises by parties who are dead). 

S.. Halivvs Yuill 2 Ontiere 2425 

[a] If the good faith of a defend- 
ant is questioned permission to with- 
draw should be refused. Anglo-Can- 
adian Mortgage Co. v. Cotter, 8 Ont. 
Pr. 111; Grogan v. Adair, 14 107, (OL Qs 
B. 479. 

9. Weaver v. Burgess, 5 Ont. Pr. 


307. 
ieee. Skipper v. Lennon, 44 N. C. 
11. Crowley v. Murphy, 58 N. Y. 


aber 257, 10 NYS 698, 19 NYCivProc 


12. U. S.—Blackwell v. Patton, 7 
Cranch 471, 3 L. ed. 408. 

Ind.—Meeker v. Doe, 7 Blackf. 169. 

Ky.—Miller v. Shackleford, 4 Dana 
264; Rogers v. Barnett, 4 Bibb. 480. 

N. J.—Anonymous, 8 N. J. L. 366; 
Denny v. Smith, 3 N. J. L. 710. 
pee ree v. Creighton, 9 Ont. Pr. 

ee Meeker v. Doe, 7 Blackf. (Ind.) 

14. U. S.—Walden v. 
Wheat. 576, 6 L. ed. 164. 

Ky. —Crais v. McBride, 9 Dana 427; 
yee v. Barnett, 4 Bibb 480. 

N. C.—Young v. Edwin, 2 N. C. 323. 

Pa.—Maus v. Montgomery, 10 Serg. 
& R. 192. 
ieee ——Huff v. Lake, 9 Humphr. 

Va. we v. Seekright, 6 Munf. 
(6 Va.) 1 

fa] a the term laid in the declar- 
ation has expired the court should al- 
low an amendment enlarging the 
term. Maus v. Montgomery, 10 Sere. 
& R. (Pa.) 192; Noland v. Seekright, 
6 Munf. (6 Va.) 185. 

[b]_ Demise after suit. — An 
amendment adding a count stating a 
demise after. the commencement of 
the suit should not be sigan Cox 


Craigie 


Vt.—Mattocks v. Stearns, 9 Vt. 326.'v. Lacey, 3 Litt. (Ky.) 3 


a ee 
For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘provided the amendment does not injure or impose 
any hardship on defendant.t® 

[§ 143] 4. Description of Property.t® In ac- 
.cordance with the rules which govern amendments 
in other civil cases,17 an erroneous or insufficient 
description of the property in the complaint may be 
amended so as to give it a more particular and cer- 
tain description,!® so long as a new cause of action 
or a new issue is not introduced.’® If, however, the 
amendment substitutes different property from that 
sued for, it cannot be allowed,?° nor will the court 
permit defendant to be deprived of the benefit of a 
plea of the statute of limitations by such an amend- 
ment.?? 

[§ 144] 5. Title, Estate, or Interest??—a. In 
General. The declaration may be amended so as to 
correct a failure to set forth properly plaintiff’s 
title, estate, or interest in the land,?* such as to 
show a claim to less than the quantity of land 
described.24 An amendment may be made by in- 
serting a new demise,?° in the name of the same les- 
sors for the same land.?° But it is not error to re- 
ject an amended petition which merely seeks to 
plead the evidence or origin of plaintiff’s title,?” or 
which introduces a new cause of action amounting 
to the bringing of substantially a new suit,?§ as 
where a new demise is sought to be inserted after 
the statute of limitations has attached.2® Defend- 


ant may be allowed by amendment to deny plain- ° 


tiff’s title;?° and where his disclaimer has been 


15. Meeker v. Place, 7% Blackf. 
(ind.) 169; Doe v. Fen, 11 N. B. 328; 
Doe v. Bennett, 21 U. C. Q. B. 405. 

[a] After a long lapse of time 
the application should be refused, 


under 


wins, 388 Ala. 


19. 


EJECTMENT 


(1) such an amendment may be made 
Code § eae 
amendment generally see infra § 147. 
Stringer v. Mitchell, 


[19 C.J.] 1131 


stricken out, he may be allowed to amend his plea 
of not guilty by stating the extent of his posses- 
sion.$+ 

Abstract of title. An amendment may be allowed 
by adding an abstract of title.2? Where by mistake 
or inadvertence an erroneous abstract of title is 
filed, permission to amend should be allowed on such 
terms as are usual in other cases of amendment ;*? 
but where no excuse is given by defendant for not 
filing a correct abstract at the beginning and defend- 
ant has been permitted to give in evidence all that 
could have been given if the abstract as amended 
had been filed, it is proper not to allow the amend- 
ment.°4 ; 

Equitable title. Under the doctrine that plaintiff 
may recover in ejectment upon an equitable title, 
only where such equity arises out of a transaction 
between vendor and purchaser,®> an amendment to a 
petition in which plaintiff relies solely upon an 
equitable title, which shows that the transaction 
was not between the vendor and plaintiff but be- 
tween the purchaser and plaintiff, may properly be 
disallowed.*¢ 

[§ 145] b. Right or Title Acquired Pending 
Action. The general rule of pleading that defensive 
matter arising after the institution of the suit must 
be set up by a special plea of puis darrein continu- 
ance®? has been applied in actions of ejectment, it 
being held that defenses arising after issue joined** 


[a] A demise from one having no 
subsisting title to the premises in 
question will not be permitted by 
amendment. Jackson v. Richmond, 4 
Johns. (N. Y.) 483. 


Russell v. Ir- 
(2) Time for 


141 Ga. 


especially if the tenant has died in 
the meantime. Doe v. Fen, 11 N. B. 
3285 D0) vy. todd, ON. b. 601. 
16. Time for amendment 
infra § 147. 
17. See generally Pleading [31 Cyc 


428] 
Ala.—Roden v. Capehart, 195 


see 


» 18. 
Ala. 29, 70 S 756; Russell v. Irwin, 
38 Ala. 44. 

Cal.—Heilbron v. Heinlen, 72 Cal. 
36, ° 14 P 24. 

Ga.—Stringer v. Mitchell, 141 Ga. 
403, 81 SE 194; Polhill v. Brown, 84 
Ga. 338, 10 SE 921. 

Tll.—Strean v. Lloyd, 128 Ill. 493, 
21 NPE 533. 

Me.—Wyman v. Kilgore, 47 Me. 184. 

Mich.—Hartz v. Detroit, etc. R. 


Co. 153 Mich. 337, 116 NW 1084, 
Miss.—Cooper v. Granberry, 33 
Miss. 117. 


Mo.—Broyles v. Eversmeyer, 262 
Mo. 384, 171 SW 334; Action v. Dooley, 
ee A. 441 


J.—Stewart v. Camden, etc., R. 


©o, 1384Na0., Lit aib. 

N. Y.—Russell v. Conn, 20 N. Y. 81; 
Olendorf v. Cook, 1 Lans, 37. 

Pa.—Leeds v. Lockwood, 84 Pa. 70; 
Sample v. Robb, 16 Pa. 305; Conflu- 
ence Council No. 189 v. Lodge No. 
$14 I. O. ©. 'W., 41 Pa. Co. 552; Stim- 
mel v. Miller, 8 Pa. Co. 128 (name of 
townshin). 

[a] Mlustrations.—(1) Where the 
oricinal declaration contains a_de- 
seription of the entire piece of land 
owned by plaintiff, only a small part 
of which is involved in the suit, the 
court may properly permit an amend- 
ment describing particularly the dis- 
puted piece of land. Hartz v. De- 
troit, ete., R. Co., 153 Mich. 337, 116 
Nw 1084. (2) Where the property in 
dispute is described in the statement 
of claim as “Lots Nos. 32 and 33, and 
the buildings thereon erected,” the 
statement may be amended without 
changing the cause of action by de- 
seribing the property_as_ said Lot 
No. 33, and the use and enjoyment of 
the second floor” of the building con- 
structed upon the two lots. Con- 
fluence Council No. 189 v. Lodge No. 
$14 I. O. O. F., 41 Pa. Co. 552. 

[b] After the evidence is closed 


403, 81 SE 194. 


20. Bullion Min. Co. v. Croesus 
Gold, etc., Min. Co., 2 Nev. 168, 90 
AmD 526. 

[a] A codefendant who has been 


substituted as plaintiff cannot be al- 
lowed to amend the complaint so as 
to include other property than that 
originally sued for and which he 
claims by himself and under a dif- 
ferent title. Bullion Min. Co. v. 
Cresus Gold, ete., Min. Co., 2 Nev. 

168, 90 AmD 526. 
21. Stimmel v. Miller, 8 Pa. Co. 
See (31 


Ludeman v. Hirth, 96 Mich. 17, 
55 NW 449, 35 AmSR 588; Ely v. 
Barly, 94 N. C. 1; Barncord v. Kuhn, 
36 Pa. 388; Owen v. St. Paul, etc. R. 
Co., 12 Wash. 3138, 41 P 44. 

fa] An amendment may be al- 
lowed: (1) To set up a mistake in 
the deed under which plaintiff claims. 
Ely v. Harly, 94 N. C.1. (2) To show 
that the property sued for is com- 
munity property. Owen v. St. Paul, 
ete., R. Co., 12 Wash. 313, 41 P 44. 
(3) To claim the entire tract where 
the action is against a husband and 
wife for an undivided moiety. Barn- 
cord v. Kuhn, 36 Pa. 383. 

24. Martin v. Howard, 193 Ala. 
477, 68 S 982; Dougherty v. Purdy, 18 
Tll. 206; Retan v. Sherwood, 120 Mich. 
496, 79 NW 692; Kellogg v. Kellogg, 6 
Barb. (N. Y.) 116. 

fa] Thus where plaintiff proves 
title to a smaller quantity of land 
than he claims in his declaration he 
may be permitted to amend, to con- 
form to the proof. Hoban v. Cable, 
102 Mich. 206, 60 NW 466; Kellogg v. 
Kellogg. 6 Barb. (N. Y.) 116. 

(b] Where plaintiff claims an en- 
tire fee he may amend alleging an 
undivided interest. Retan v. Sher- 
wood. 120 Mich. 496, 79 NW 692; Ho- 
pen v. Cable, 102 Mich. 206, 60 NW 


466. 

25. Roberts v. Tift, 136 Ga. 901, 72 
SE 234; Giltner v. Carrollton, 7 B. 
Mon. (Ky.) 680; Jackson v. Murray, 
I Come = GNew Ys) 156, 13 Am D 517s 
Nance v. Thompson, 1 Sneed (Tenn.) 


321. 


generally Pleading 


LOLm ELelE; 


Addins new demise as adding party 
see supra § 141. 

26. Giltner v. Carroliton, 7 B. Mon. 
(Ky.) 680. 

27. Howe v. Saddler, 25 SW 277, 
15 Ky 765. 


28. Robbins v. Harris, 96 N. C. 557, 
2 SE 70. 
29. Jackson v. Murray, 1 Cow. (N: 


Y.e05 6,103 AmD.51 7? 

30. Nys v. Biemeret, 44 Wis. 104; 
Whitman v. Hiltz, 38 N. S. 174. 

31. Lea v. Slatterly, % Baxti 
(Tenn.) 285. 

32. Camp v. Smith, 61 Ga. 449. 

_ Abstracts of title generally see 
infra § 151. 

33. Hoyle v. Mann, 144 Ala. 516, 
41 S 835; Lee v. Houston, 120 Ga: 
529, 48 SH 129; Kellogg v. Gilfillan, $ 
Pa. Cas. 146, 10 A 888.1 

[a] A clerical error in an abstract 
furnished defendant, ap- 
parent on the face of the abstract, 
may be corrected, when not a sur- 
prise to defendant. Hoyle v. Mann, 
144 Ala. 516, 41 S 835. 

[b] Indefiniteness. — Where a 
party sets up in his chain of title a 
contract which is indefinite as to 
date, terms, and consideration, he 
will be required to file a more specific 
abstract. Melvin v. Handley, 3 Lack 
Jur (Pa.) 289. 


34.. Kellogg v. Gilfillan, 8 Pa. Cas. 
146, 10 A 888. 

35. See supra § 36. 

36. Thomas v. Walker, 115 Ga. 11, 


41 SE 269. 

37. See Pleading {31 Cye 493]. 

38. Moss v. Shear, 30 Cal 467; 
Spratt v. Price, 18 Fla. 289; Michigan 
Cent. R. Co. v. McNaughton, 45 Mich. 
87, 7 NW 712; Jackson v. McConnel, 
11 Johns. (N. Y.) 424; Jackson v. 
Rich,-7 Johns (NE-Yx) -194: 

fa] Alien enemy.—A declaration 
of war rendering plaintiff's lessor an 
alien enemy is not available under 
the general issue. Jackson v. Mc- 
Connel, 11 Johns. (N. Y.) 424. 

[b] A conveyance by plaintiff pen- 
dente lite is not a bar under some 
statutes and a plea setting it up is 
demurrable. Michigan Cent. R. Co. 
v. MeNaughton, 45 Mich. 87, 7 NW 
712. See also supra §§ 23, 76. 
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such as a title subsequently acquired by defendant*® 
are not available under the general issue, but must be 
set up by plea puis darrein continuance or by supple- 
mental answer or notice in the nature of such a 
plea,#® and if an after-acquired title is not so 
pleaded, it is not an abuse of discretion of the court 
to deny defendant’s application, made during the 
trial, to be allowed to amend his answer so as to 
obviate the objection.4t But according to some 
authorities this rule is relaxed in actions of eject- 
ments,*? it being held that while such matter may 
be set up by special plea of puis darrein continu- 
ance** it is likewise available under a plea of the 
general issue.44 A plea puis darrein continuance 
operates as an abandonment of all former pleas, on 
which no proceedings are afterward had;*° after the 
filing of such a plea, in contemplation of law all 
previous pleas are stricken from the record, and 
everything is confessed except the matter contested 
by this plea.*® 


EJECTMENT 


[§§ 445-147 


cases,47 so long as a new cause of action 1s not intro- 
dueed, 48 an amendment may properly be allowed as 
to the relief prayed for,*® as in regard to the 
amount or items of the damages claimed.°° 

[§ 147] 7. Time for Amendment. The time 
within which an amendment to the pleadings in 
ejectment may be made is, in the absence of special 
provisions, governed by the principles which regu- 
late amendments in other civil cases.*1 

After verdict. As in other civil cases,°? it is 
within the discretion of the court to permit an 
amendment which does not change the issues to be 
made after verdict.6? Thus an amendment to the 
declaration or complaint may be allowed after ver- 
dict, where it fails to describe or identify the land 
sufficiently,®+ although it has been held that an 
amendment of a description in a precipe cannot be 
made after verdict where the description in the 
precipe and the verdict is of an impossible piece of 
land,®®> or where there is any room for doubt as to 


a? 
* 


Us 146] 6. 


U. S—Hardy v. Johnson, 1 
wall 871, 17 L. ed. 502. 

Cal. —Reily v. Lancaster, 39 Cal. 
3543) Bagley v. Ward, 37 Cal. 121,°99 
AmD 256; Moss v. Shear, 30 Cal. 467; 
McMinn v. O’Connor, 27 Cal. 238. 

Fla.—Spratt v. Price, 18 Fla. 289. 
Hoe eared v. Briscoe, 92 Ind. 

Kan.—Peterson v. Albach, 51 Kan. 
THOME 2 POL, 

Me.—Leavitt v. Spit teen onen 
Dist. No. 19, 78 Me. 574, 7 A 

Mich.—Hurd v. Raymond, Bo ‘\tich. 
369, 15 NW 514 (tax title); pees v. 
Potts, 41 Mich. 52, 1 NW 898. 

Nebr.—Risher v. Madsen, 94 Nebr. 
72, 142 NW 700. 

N. Y.—Stuyvesant v. Tompkins, 9 
Bae 61 [aff 11 Johns. 569]. 

. C.—Taylor v. Gooch, 110 N. C. 
387, 15 SE 2. 
I.—Simmons vy. Brown, 7 R. I. 
wt, “g4 AmD 569 
D.—Gibson v. Pekarek, 25 S. 
ost: 126 NW 597, 32 LRANS 424, tae 
Casi912B 944, 

Utah.—Kahn y. Old Tel. Min. Co., 2 
Utah 174. 

“The general rule in ejectment is 
unquestionably that any title ac- 
quired subsequent to issue joined 
must be set up by a plea puis darrien 
continuance.” Spratt v. Price, 18 Fla. 
289, 310. But see Stockdale v. Young, 
34 S. C. L. 501, 503 (where the court 
said: “I lay it down as a rule, that 
nothing need be pleaded ‘puis darrein 
continuance,’ but that which will op- 
erate as an abatement or in bar of 
the plaintiff’s action—now in our ac- 
tion of trespass to try title, which 
has been substituted for the old form 
by ejectment, the plaintiff is permit- 
ted to recover mesne profits, as well 
as the land itself. The acquisition 
of his title by the defendant since 
the last continuance, could not op- 
erate to prevent a recovery for the 
damages, although it might bar a re- 
covery as to the land; it seems to me, 
therefore, that there was no necessity 
to plead the deed from the sheriff, as 
matter arising since the last continu- 
ance, but that it may be given in evi- 
dence under the general issue’). 

[a] A tax deed in the hands of 
the original purchaser may have re- 
lation to the day upon which the 
party was entitled to it and if such 
day precedes the date upon which 
the issue was joined it is admissible 
under the general issue, where no in- 
justice will be done thereby. Spratt 
v. Price, 18 Fla. 289. 


1995, See generally Pleading [31 Cyc 
oat McMinn v. O’Connor, 27 Cal. 


42. Barats ae Co; yi Doe; 127 


Ala. 663, 29 
43. Roman v. Lentz, 194 Ala. 610, 
69 S 827; Burnett v. Roman, 192 Ala. 


Relief Prayed. As in other civil 


188, 193, 68 S 353; Etowah Min. Co. 
v. Doe, 127 Ala. 663, 29 S 7; Patrick v. 
Hutchason, 91 Ala. 320, 8 S 821; Pol- 
lard v. Hanrick, 74 Ala. 334; Doe v. 
Collins, 7 Ala. "480. 

“Tf the special plea is filed, it is 
the defendant’s right to have its suf- 
ficiency considered and determined as 
special pleas of that nature are ordin- 
arily considered and their sufficiency 


determined.” Burnett v. Roman, 
supra. 
44. Roman y. Lentz, 194 Ala. 610, 


69 S 827; Burnett v. Roman, 192 Ala. 
188, 68 S 353; Etowah Min. Co. v. Doe, 
127 Ala. 668, 669, 29 S 7; Doe v. Col- 
lins, 7 Ala. 480, 

“The seeming conflict in the above 
cases may be reconciled by the state- 
ment that while defensive matter, 
arising subsequent to the commence- 
ment of the suit, may be set up by a 
special plea of puis darrein continu- 
ance such defensive matter may like- 
wise, in actions of ejectment, be 
available under the plea of the gen- 
eral issue.” Etowah Min. Co. v. Doe, 
supra. 

[a] Reason for rule.—‘If the 
plaintiff. to entitle him to recover, 
must have and show a title to the 
land at the time of the trial, and 
upon this proposition the authorities 
are unanimous, it seems that there 
can be no good reason for saying that 
this essential element to the right of 
recovery may not be put in issue by 
the plea of ‘not guilty.’” Etowah 
Min. Co. v. Doe, 127 Ala. 633, 669, 29 


Sin 
45. Hilliker v. Simpson, 92 Me. 
590, 438 A 495; McKeen vy. Parker, 
51 Me. 389; Kimball v. Huntington, 
10 Wend. (N. Y.) 675, 25 AmD 590. 
46. Hilliker v. Simpson, 92 Me. 
590, 48 A 495. 
See Pleading [31 Cyc 438 et 


Lippett v. Kelley, 46 Vt. 516. 

49. Wood v. Bewick Lumber Co., 
103 Ga. 235, 29 SE 820; Morrison v. 
Harrington, "120 Mo. 665, 25 SW 568; 
Hahl v. Sugo, 169 N. Ve 109, 62 NE 
135, 32 NYCivProe 265, 88 AmSR 539) 
61 ‘LRA 226 [rev 46 "App. Div. 632, 
61 NYS 770]; Lippett v. Kelley, 46 
Vt. 516. 

[a] Mlustrations.—(1) Where the 
petition contains allegations sufficient 
to authorize the recovery of the real 
property aS well as allegations au- 
thorizing equitable relief, it may be 
amended by striking out the allega- 
tions and prayers for the equitable 
relief. Wood v. Bewick Lumber Co., 
103 Ga. 235, 29 SE 820. (2) Where 
under statute the legal and equit- 
able causes may be joined, a petition 
may be amended by the addition of 
a count praying for the cancellation 
of certain deeds to defendant of the 
Jand in controversy. Morrison v. Her- 
rington, 120 Mo. 665, 25 SW 568. 


what the jury tried and found.°® 


The declaration 


50. Idalia Realty, etc., Co. v. Nor- 
man, 259 Mo. 619, 168 Sw 749 (in- 


creasing claim for damages); Lip- 
pett v. Kelley, 46 Vt. 516. 
51. McDaniel v. Wailes, 16 BF. 


Cas. No. 8,746, 4 Cranch C, C. 201 

MeMillan vy. Fuller, 41 App. (D. Gy 
384; Peterman v. Pope, 74 S. C. 296, 
54 SE 569. See generally Pleading 
[81 Cyc 364, 393 et seq]. 

[a] After motion for verdict.—A 
defendant who has pleaded the gen- 
eral issue may amend his answer 
by setting up limitations after he has 
closed his case and plaintiff has 
moved for a directed verdict, where 
no additional evidence has been pro- 
duced and plaintiff is not taken by 


surprise. McMillan v. Fuller, 41 App. 
CD. C)). 384. 
[b] After one or more trials.—(1) 


Where, after taking a nonsuit, plain- ~ 


tiff in bringing a second action of 
ejectment fails to allege payment of 
the costs of the first action, it is 
proper to permit defendant to amend 
his action during the second term 
after the second action has been com- 
menced by alleging such nonpayment. 
Peterman v. Pope, 74 S. C. 296, 54 SE 
569. (2) Amendments after ‘one or 
more trials generally see Pleading 
[31 Cye 406]. 

52. See Pleading [31 Cyc 403 et 


seq]. 
53. Bray v. McShane, 13 N. J. a 


35; Williamson v. Snowhill, 13 N. 
L. 33 22 AmD 496. 

[al] Tllustration.—Where the serv- 
ice of process was the day before the 
demise laid in the declaration, the 
declaration may be amended either 


before or after verdict. Williams 
Berry 13 N. J. L. 23, 22 AmD 


54. Smith v. Price, 13 SW 428, 11 
KyL 895; Metcalfe v. "McCutcheon, 60 
Miss. 145; Acton v. Dooley, 16 Mo. 
A: 441; Parks v. Boynton, 98 Pa. 370; 


Harris. v. Pittsburgh, ete., R. Co., i 
Pa. Super 6. 
{a] Tlustration.—Where the pe- 


tition by a clerical mistake uses the 
word “east” for the word “west’ in 
describing the land, the court 
at the next term to which a motion 
for a new trial has been continued 
may permit an amendment of the pe- 
tition and may correct the verdict to 
conform thereto, according to the 
real issue submitted to the jury. Ac- 
ton v. Dooley, 16 Mo. A. 441. 

[b] Duty to allow.—“Where . 5 
there is no room for doubt as to what 
was tried and found, it is the duty 
of the court to allow the filing of an 
amended description, if one be need- 


oo Parks v. Boynton, 98 Pa. 370, 
55. Mitchell v. Mitchell, 18 Pa. 
Dist. 568: 36 Pa: Co. $19; 
56. Mitchell v. Monel. Lo. sea 


Dist. 563, 36 Pa. Co. 9. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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may also be amended after verdict so as to make 
the description of plaintiff’s interest in the premises 
eonform to the proof,’ and likewise defendant’s 
answer may be made to conform to the proof by an 
amendment after verdict.®® 

After judgment. An amendment after judgment 
may be allowed, in the discretion of the court, in 
order to make the pleading support the judgment.®® 
A declaration may be amended after judgment 
where the lands are not sufficiently described to en- 
able the sheriff to execute the judgment;°° and it 
has been held that a demise may be extended or 
enlarged after judgment, for the purpose of carry- 
ing the judgment into effect,®t although there are 
decisions to the contrary.°? But an amendment 
cannot be allowed which will enable plaintiff to set 
up a new eause of action,®* or enlarge the recov- 
ery ;°* and after judgment is rendered in ejectment 
against a husband, the wife cannot be let in as a 
party defendant, on the ground that the land is 
hers, since no action is pending after rendition of 
the judgment against. the husband.** Upon allow- 
ing an amendment to the complaint after judgment 
defendant should be granted leave upon application 
to ,plead.** After reversal of the judgment an 
amendment by defendant may be allowed to enable 
him to set forth any superior title he may have;*" 
but after a judgment in favor of a defendant is re- 
versed he may be refused leave to substitute 
‘“denial of possession’’ for his plea of ‘‘not 
guilty.’ 76 

After nonsuit.°® It has been held that amend- 
ments may be permitted after plaintiff has been 
nonsuited at the trial,° as for a variance between 
his pleading and proof.’ 

[§ 148] 8. Effect of Amendment.”? As a general 
rule an amendment may relate back to the com- 
mencement of the action,’? as where it supplies an 
omission of the original complaint to ask for mesne 
profits,** or where it adds a count in the name of 

57. Fanning v. Farley, 4 Den. (N. 64. 
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Covington v. Page, 
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another party between whom and plaintiff there is a 
privity of estate,*° or where a new demise is intro- 
duced which does not state a new cause of action;"® 
but an amendment of a misdeseription cannot be per- 
mitted so to relate back so as to affect defendants 
whose rights have since accrued under the statute 
of limitations.77 Where plaintiff amends by adding 
a count on the demise of a person not originally 
named, defendant should be permitted to relinquish 
his defense, and introduce a new one at his elec- 
tion.7® 

[§ 149] G. Bill of Particulars. As a general 
rule a bill of particulars, when necessary, may be 
required in ejectment,’? as in other civil cases,*° 
although it has been held that generally a bill of 
particulars will not be ordered in an action for 
tort,§+ especially where plaintiff has filed a sufficient 
abstract of title.®? Under the practice which re- 
quires defendant to file an abstract of title, where 
defendant’s answer is in effect both an answer and 
an abstract of title, but is not specific, a rule by 
plaintiff for a bill of particulars will be refused ;8% 
but in such a ease the rule should be treated as one 
for a more specific answer, or in the nature of a 
demurrer, and defendant may be required to file 
within a given time a more specific answer.8* Plain- 
tiff is not required, when a bill of particulars is 
demanded by defendant, to give the latter notice of 
the documents which it may become necessary for 
him to use in rebuttal of defendant’s case.® 

Effect of demand and bill. A demand for a bill 
of particulars in ejectment, may act as a stay of 
the proceeding ;*° and a bill when filed performs the 
office of a pleading, in that it informs the opposite 
party of the evidence he will be expected to pro- 
duce.s? Under a statute requiring either party in 
ejectment on demand of the other party to file a bill 
of particulars, giving an abstract of the title under 
which he claims, and providing that in default 
thereof no evidence of such title shall be given, the 
11 KyL 77. Hills v. Ludwig, 46 Oh. St. 


Y.) 263; Ryerss v. Wheeler, 25 Wend. 
(N. Y. 484, 37 AmD 243; Hinman v. 
Booth, 21 Wend. (N._ Y.)_ 267; _ Pol- 
lock v. Kitrell, 4 N. C. 585; New York, 


etc., R. Co. v. Horgan, 26 R. I. 448, 
59. JA 310; : 
58. Zeilin v. Rogers, 21 Fed. 108. 


59. Neidenberger v. Campbell, 11 
Mo. 359; Bailey v. Fairplay, 6 Binn. 
(Pa.) 450, 6 AmD 486; Campbell v. 
Gratz, 6 Binn. (Pa.) 115; Irish v. 
Sceovil, 6 Binn. (Pa.)°55. See gen- 
erally Pleading [31 Cyc 405]. 

[a] Thus the declaration may be 
amended after judgment to correct 
an omission to strike out the name 
of the casual ejector and to allow 
insertion of the name of the real de- 
fendant. Bailey v. Fairplay, 6 Binn. 
(Pa.) 450, 6 AmD 486. 

60. Andrews v. Townshend, 53 N. 
Y. Super. 522. 

61. Ledgerwood v. Pickett, 15 F. 
Cas. No. 8,175, 1 McLean 143 [app 
dism 7 Pet. 144, 8 L. ed. 638]; Rose- 
berry v. Seney, 3 Harr. & J. (Md.) 
228; Bronson v. Taylor, 14 N. J. L. 


81. But see Frasier v. Hall, 5 Harr. 
& J. (Md.) 437 (where a motion to 
enlarge the term of the demise, 


whereon judgment had been recov- 
ered in the general court in 1790, was 
refused). 


62. Coghill v. Burriss, 2 Dana 
(Ky.) 57; Owings v. Marshall, 3 Bibb 
(Ky.) 27. 

63. Haggin v. Lorenz, 15 Mont. 
309, 39 P 285. 

fa] MTllustration.—After a judg- 


ment by default a complaint which 
fails to describe any land in posses- 
sion of defendant cannot be amended 
so as to describe land in his posses- 
sion. Haggin v. Lorenz, 15 Mont. 309, 
39 P 285, 


404. 
65. Meadows v. Goff, 90 Ky. 540, 
14 SW 535. 


66. Neidenberger v. Campbell, 11 
Mo. 359. 
67. Asher v. McCarty, 2 KyL 218, 


Linky, Op..21. 


68. Clark v. Duke, 59 Miss. 575. 
1061. See generally Pleading [31 Cyc 

70. Jackson v. Bailey, 5 Cow. (N. 
Y.) 265. 

71. Jackson v. Bailey, 5 Cow. (N. 
Y.) 265; Ryerss v. Wheeler, 22 Wend. 
(N. Y.) 148. 

[a] TZIllustration.—Where plaintiff 


claims in his declaration the whole 
of certain premises, and shows title 
to only a moiety, and a nonsuit is 
granted, and afterward a new trial, 
an amendment of the declaration may 
be permitted, the costs to abide the 
event. Ryerss v. Wheeler, 22 Wend. 
(N. Y.) 148. 

ne me Pleading [381 


73. Phillips v. Collinsville Granite 
Co., 128 Ga. 830, 51 SE 666. 

74, Phillips v. Collinsville Granite 
Co., 123 Ga. 830, 51 SE 666. 

75. Augusta Mfg.’ Co. v. Vertrees, 
4 Lea (Tenn.) 75. 

76. Nance v. Thompson, 1 Sneed. 
(Tenn.) 321. But see Roe v. Doe, 30 
Ga. 873, 874 (where, speaking of the 
titles of the different lessors of plain- 
tiff in ejectment, the court said: “In 
their nature, they are not amend- 
ments, one to the other, but separate 
causes of action, each one in conflict 
with all the rest; and though new 
ones may be introduced in the prog- 
ress of the case by way of amend- 
ment, yet they are introduced upon 
terms, and the defendant may plead 
de novo’). 


373, 24 NE 596; Leeds v. Lockwood, 

84 Pa. 70. 

78. Anonymous, 2 Cai. (N. Y.) 260, 

Col. & C. Cas. 408; Wimple v. Mc- 

Dougal, Col. & C. Cas. (N. Y.) 55. 
79. Miss.—Gillum v. Case, 67 Miss. 

588, 7 S 551. 


N. J.—Phillips v. Philli 
L. 436 p illips; 21-N. J. 


N. Y.—Jones v. McDonough, 143 
App. Div. 178, 127 NYS 695; Roberts 
v. Cullen, 16 NYS 517; Vischer v. 
es rare eptaaals 396. 

. C.—Bryan v. Spivey, 10 ae 
eee eae Saree Sadie 
ne.——Doe ve Philips: 6 Ds -Ra5 
101 Reprint 724. ue 
_{a] IWlustration.—Defendant isen- ° 
titled to a bill of particulars show- 
ing what particular land is sought to 
be recovered, and the nature of plain- 
tiff’s alleged title thereto, but not to 
a statement of the facts upon which 
such claim is based. Roberts v. Cul- 

len, 16 NYS 517. 

[b] Where a severance is granted, 
each defendant should be required to 
file a bill of particulars describing 
the land claimed by him, and dis- 
claiming as to the balance. Bryan v. 
Spivey, 106 N. C. 95, 11 SE 510 

80. See Pleading [81 Cyc 656 et 


81 Roberts v. Vornholt, 126 Ind. 
511, 26 NB 207. 


82. Roberts v. Vor 2 : 
511. 26 NE 207. aeoce ! 


83. Phelan v. Baltimore, ete., R. 
Co., 14 Pa. Dist. 634. : 


84. Phelan v. Baltimore, ete., R. 
Co.. 14 Pa. Dist. 634. a 


85. Miller v. Mead, 39 N. J. L. 538, 


2 nee v. Roe, 22 N. B. 428. 
fie pots v. Case, 67 Miss. 588, 


See generally Pl ing 
Cyc 5701. S50 Tan ae 
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bill when filed is an admission of record that the 
party claims under the chain of title therein re- 
ferred to,°® and where such particulars inform the 
adversary that both parties claim under a common 
source, it is not incumbent upon him to show title 
in that source since that fact is admitted.®® 

.[§ 150] H. Affidavits.°° Under some statutes 
plaintiff is required to file an affidavit in support of 
his action.°?_ Under some statutes plaintiff may file 
an affidavit that he and defendants claim title 
through a common source, and in such ease it will 
be sufficient for plaintiff to show title from such 
common source,?? unless defendant denies on oath 
that he claims title through such source or swears 
that he claims title through some other source, and 
defendant’s denial of title through a common 
source need not be made by affidavit, but may be 
shown by his testimony at the trial.% 

Affidavit supporting claim for security for costs. 
Under some statutes the lessor of plaintiff is re- 
quired to file an affidavit in order to compel an over- 
holding tenant to give security for costs and dam- 
ages;°° such affidavit need not set out the length of 
the term, nor whether the lease was for years, or 
from year to year.®* 

[§ 151] I. Filing Abstracts or Evidence of 
Title; Description and Location®*—1. In General. 


EJECTMENT - 


Action to settle boundary dis- 
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Under some statutes and rules of practice plaintiff 
in pursuing the statutory form of ejectment to re- 
cover possession of land may be required to attach 
to, or file with, his declaration or complaint an 
exhibit or abstract of the title under which he 
claims;°° but this rule does not apply where it does 
not appear from the complaint that plaintiff relies 
upon a paper title Such a requirement is for the 
benefit of defendant, and is waived by him when he 
answers without objection,? or permits judgment by 
default ;? and it has also been held that the refusal 
of the court to permit plaintiff to introduce a deed 
as evidence of his title, by reason of his failure to 
file an abstract of title, is an abuse of its dis- 
eretion.4 Where defendant is required to set up an 
abstract of his title in his answer, upon his failure 
to do so, plaintiff need only show title which would 
be good against a mere intruder.> 

Time of filing. 
the abstract should be filed is generally regulated 
by the particular statute.© Under some statutes it 
should be filed on or before the return day of the 
writ,’ although the court may in its diseretion per- 
mit “it to be. filed afterward if no injustice to de- 
fendant will result,’ or if defendant waives the ir- 


regularity.® “ 


Sufficiency. The abstract so attached or filed by 


goes into operation. Doe v. Reynolds, 


88. Gillum v. Case, 67 Miss. 588, 7 [ce] 
S551. 
, ha Gillum v. Case, 67 Miss. 588, 

90. Coes references: 


Affidavit of claim or of merits gen- 
erally see Pleading [31 Cyc 124]. 
In support of application for amend- 

ed pleading see supra § 140. 
Verification of pleadings generally 

see Pleading [31 Cyc 526]. 

91. See statutory provisions; and 
King v. Grannis, 29 Pa. Super. 367; 
Colture v. Bertholf, 15 Pa. Dist. 422. 

[a] The purpose of the statute 
‘requiring. plaintiff in any writ of 
ejectment to file with the precipe an 
affidavit, setting forth, to the best of 
his knowledge, information, and be- 
lief, the persons who are the claim- 
ants to the land in controversy, is to 
bring on the record all persons hav- 
ing an interest therein; so that one 
trial will settle the question of the 
whole title. Colture v. Bertholf, 15 
Pa. Dist. 422. 

{b] Filing nunc pro tunc.—Where 
an affidavit setting forth who are the 
claimants of the premises is not filed 
with the precipe as required by 
statute, the court may permit it to 
be filed nunc pro tunc before the trial, 
and, where defendants who were duly 
served enter a plea and permit the 
case to be tried upon the merits, they 
cannot subsequently object to such 
action of the court. King v. Grannis, 
29 Pa. Super. 3867 (under the act 
Of uly) 95,2190) [Prali.pa6ias §o 21); 
Wharen v. Cunius, 20 Pa. Dist. 16; 
Colture v. Bertholf, 15 Pa. Dist. 422. 

92. See statutory provisions; and 
Chicago, etc., R. Co. v. Hardt, 138 Ill. 


120, 27 NE 910; ey able ete; RR: {Conic 
Parrott, 92 Ill. 194. 
fa] Sufficiency of affidavit.—Plain- 


tiff’s affidavit of common source of 
title stating that “the said defendant 
claims title to the said premises in 
question in this suit from William 
Parrott, and that plaintiff claims title 
to the said premises from said Wil- 
Hiaxa . Parrott: .and;.. John... Parrott, 
brothers of the said plaintiff (affiant), 
the two titles being from a common 
source,” is sufficient to show that 
both parties claim title from a com- 


mon source, William Parrott. Cairo, 
etc., R. Co. v. Parrott, 92 Ill. 194. 
{[b] Affidavit by agent or at- 


torney.—If the affidavit is made by a 
person other than plaintiff, it must 
be shown that such person is his 
agent or attorney. North Chillicothe 
v. Burr, 178 Ill. 218, 52 NE 853. 


pute.—The rule under the statute ap- 
plies in an action, which, although in 
form is an action of ejectment, is in 
fact an action to settle a disputed 
boundary between two adjoining lots. 
Clark v. Day, 93 Ill. 480. 

93. Stalford v. Goldring, 197 Ill. 
156, 64 NE 395; Chicago, ete., R. Co. 
v. Hardt, 138 Ill. 120, 27 NE 910. See 
also supra § 39 et seq. 

[a] Where no counter affidavit is 
filed, it is unnecessary for plaintiff to 
trace his title anterior to the deed 
to the grantee named in his affidavit 
as the common source. Stalford v. 
Goldring, 197 Ill. 156, 64 NE 395.’ 

94. Whitham v. EllSworth, 259 
Ill. 248, 102 NE 223; Chicago, ete., R. 
‘Cow ave Hardt, 138 Tu. 120, 27 NE 910. 

[ad 438: denial of the common 
source of title by counter affidavit 
neutralizes the affidavit and requires 
plaintiff to make such proof as would 
have been required had no affidavit 
been filed. Whitham v. Ellsworth, 
259 Ill. 248, 102 NE 223. 

95. Chicago, etc., R. Co. v. Hardt, 
138 Ill. 120, 27 NE 910. 


96. Shannonhouse v. Ce 48 N. 
C. 295. See also infra § 3 
[a] Affidavit held siclént San 


affidavit which sets forth “‘that the 
lease had expired before bringing the 
suit that the defendant refuses to 
surrender possession, and holds over 
against the will and consent of the 
affiant, and now pretends to claim 
title thereto,” is sufficient, without 
alleging a more formal demand and 
refusal before bringing suit. Shan- 
nonhouse vy. Bagley, 48 N. C. 295. 

be Stee Shannonhouse y. Bagley, 48 N. 


98. Amendments see supra § 144. 

Exhibits generally see Pleading [31 
Cye 556 et seq]. 

99. Ala—QJackson vy. Tribble, 156 
Ala. 480, 47 S 310; Hoyle v. Mann, 144 
Ala. 516, 41 S 835. 
ggg Harrington v. Gabby, 52 Ga. 

Ind. Tee v. Martin, 3 Ind. T. 

Harrison, 


571, 64 SW 5 

Jowa.—Keller_ v. 139 
Iowa 383, 116 NW 327. 

Mo.—Pelz v. Bollinger, 180 Mo. 252, 
79 SW 146, 

Pa.—McConologue v. Satowich, 21 
Pa. Dist. 845. 

fa] Statute not retrospective.—A 
statute which gives defendant a right 
to demand an abstract of plaintiff’s 
title does not apply to an action 
which is pending when the statute 


27 Aja. 364. 

[b| Common-law action.—Such 2 
statutory provision does not apply to 
actions of ejectment brought in the 
common-law form. Georgia Iron, 
etc., Co. v. Allison, 116 Ga. 444, 42 SH 
794 (construing Civ. Code § 5002). 


1. Ruggles v. Moore, 18 B. Mon. 
(Ky.) 821. 
[a] Where the petition does not 


refer to any title papers, it is errone- 
ous to require the filing. of an ab- 
stract, without good cause shown by 
affidavit, as it may be that the title 
is altogether possessory and based on 
no title papers. apr eles v. Moore, 18 
B Pen (Ky.) 8 


The time when or within which — 


1 


Merrill v. Martin, 3 Ind. T. 571, 


64 SW 539. 
Nope pace v. Martin, 3 Ind. T. 571, 

4, Peis v. Bollinger, 180 Mo. 252, 
79 SW 146. 

[a] Under rule of court. Wheré 
plaintiff fails-to file an abstract of 
title with his petition as required by 
a2 rule of court, providing that no 
other evidence of record title except 
the dockets referred to in such ab- 
stract and evidence introduced in sunp- 
port of objections thereto should be 
admitted at the trial, the refusal of 
the ccurt to permit plaintiff to intro- 
duce any evidence of his title by rea- 
son of such failure is an abuse of the 


trial court’s discretion. Pelz v. Bol- 
linger, 180 Mo. 252, 79 SW 146. 

5.6, iucker wv. McMenamin, 48 Pa. 
Super. 553. 


6. See statutory provisions; and 
Lorenz v. Berry, 207 Pa. 296, 56 A 926. 

7. Lorenz v. Berry, 207 Pa. 296, 56 
A 926; Collins v. South Penn Oil Co., 
15 Pa. Dist. 468, 32 Pa. Co. 256. 

8. Colture v. Bertholf, 15 Pa. Dist. 
422; Collins v. South Penn Oil Co., 
32 Pa, Co. 256. 

9. Savitz v. Pennsylvania Green 
Marble Co., 24 Pa. Dist. 838. 

[a] Zllustration.—Where plaintiff 
fails to file his abstract of title with 
his declaration, and subsequently de- 
fendant files an answer, calling atten- 
tion to the omission, and also files 
a plea of the general issue, and plain- 
tiff subsequently files the abstract of 
title after notice to defendant, de- 
fendant cannot object on the trial 
that the declaration and abstract 
were not filed simultaneously, since 
defendant’s subsequent proceedings 
will be deemed to be a waiver. Savitz 
v. Pennsylvania Green Marble Co., 24 
Pa. Dist. 838. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 151-152] 


plaintiff must show title in him,!° and, although 
what should be set forth in the exhibit or abstract 
of title depends largely upon the special provisions 
in respect thereto, and the practice of the particu- 
lar state,* it should be sufficiently complete and ac- 
curate to disclose to defendant information regard- 
ing the title upon which plaintiff relies? If de- 
fendant is not satisfied with the abstract furnished 
by plaintiff, he should raise his objection thereto 
before trial.14 

Effect. In some jurisdictions the abstract of title 
when so attached or filed is a part of the declaration 
or complaint,’® and plaintiff will be confined to the 
abstract ;+° but a conveyance not set out in the or- 
iginal abstract may be offered in rebuttal of a claim 
set up by defendant,17 or the abstract may be 
amended so as to allow proof of a conveyance not 
originally recited* In other jurisdictions, how- 
ever, the exhibit or abstract, although a part of the 
record, forms no part of the pleadings,’® nor can it be 
made to do so by a prayer for that purpose.?° 
Where plaintiff in his abstract admits the chain of 
title set up by defendant, the necessity of the lat- 
ter’s substantiating his claim by introducing his 
original deeds or copies thereof is dispensed with.?1 

Exceptions to exhibit. A statute which requires 
plaintiff to file exceptions to any documentary evi- 
dence exhibited by defendant within a certain time 
after the answer is filed must be at least substan- 
tially complied with.?? 

[§ 152] 2. Description and Location.?2? Under 
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some statutes or rules of practice after a plea of 
not guilty and rule for trial, plaintiff must file a 
description of the land,?* unless it appears on the 
record with reasonable certainty for what land the 
suit is brought.2° Where plaintiff files a description 
of the premises sued for, it is the duty of defend- 
ant, if he does not mean to take defense for the 
whole, to file with his plea a description of that part 
of the premises for which he takes defense;?° and 
if he pleads the general*issue, and files no specifica- 
tion of the extent to which he means to defend, he 
must be understood as defending for the whole of 
the premises in plaintiff’s writ.27 A plat of the land 
sought to be recovered in ejectment has no place in 
the complaint or as an exhibit, under a statute re- 
quiring a deed or evidence of title to be filed,?* and, 
where such a plat is improperly attached to the 
complaint, it is not a proper subject of exception.?9 
But where plats are filed in the cause, the land 
claimed by either party should be located on such 
plats.2° It has been held that where defense is 
taken on a warrant or resurvey, all possessions, 
whether relied on to prove title, for illustration, or 
to disqualify witnesses, must be located on the plats 
in the cause;*! that where there is a location on the 
plats by either of the parties and there is no coun- 
terlocation by the adverse party, such location is 
admitted ;°? and that where the same title paper is 
located by both parties in the same manner, cover- 
ing the same ground. the location is binding upon 


oN 
4 


Harrington v. Gabby, 52 Ga. 


11. Jackson v. Tribble, 156 Ala. 
480, 47 S 310; Carter v. Greer, 72 Ga. 
897; Barrett v. Johnson, 2 Ind. A. 25, 
27 NE 983; Boardman vy. Beckwith, 18 
Iowa 292. 

12. Gitt v. Watson, 18 Mo. 274 
(holding that under the new practice 
every link in the chain of title need 
not be set forth or all the docu- 
mentary evidence). 

13. Jackson vy. Tribble, 
480, 486, 47 S 310; Keller v. Harrison, 
139 Iowa 383, 116 NW 327; McCono- 
logue v. Satowizch, 21 Pa. Dist. 845; 
ee v. Handley, 3 LackJur (Pa.) 


“The abstract of title, which the 
statute provides may be demanded in 
ejectment suits, should not be con- 
strued as meaning an abstract in the 
technical sense. The purpose of the 
statute is met if, in response to the 
demand, an abstract is furnished 
which is sufficiently specific to inform 
the party making the demand of the 
title upon which his adversary will 
rely.” Jackson v. Tribble, 156 Ala. 
480, 486, 47 S 310. 

{a] Whe abstract is sufficient if it 
gives the character of each instru- 
ment in the chain of title, the names 
of the grantor and grantee therein, 
and the book and page of record 
where recorded. Keller v. Harrison, 
139 Iowa 383, 116 NW 327. 

[b] Conclusion.—A statement in 
plaintiff’s abstract of title that “by 
means of fraudulent misrepresenta- 
tions and promises, the said [defend- 
ant] came into possession of such 
premises and now holds the same 
contrary to law,” is a mere naked 
conclusion, containing no fact, and, 
while it is an essential link in plain- 
tiff’s title, it is void of any averment 
that would give information or notice 
to defendant. Melvin v. Handley, 3 
LackJur (Pa.) 289. 


[ec] Indefiniteness. — A link in 


plaintiff’s abstract of title described 


as “ another written land contract for 
the balance of the land described in 
the right’ is indefinite as to date, 
terms, and consideration. Melvin v. 
Handley, 3 LackJur (Pa.) 289. 

[d] A copy of a lease, under an 
assignment of which plaintiff claims, 
need not be filed with the complaint. 

[19 C. J.—72] 


156 Ala. |’ 


Barrett v. Johnson, 2 Ind. A. 25, 27 
NE 983. 

[e] Where a party sets up a parol 
contract in his abstract of title, it 
should be set forth with sufficient 
particularity to. take the transaction 
out of the statute of frauds, and such 
facts should be averred as will dis- 
close to the adverse party complete 
information regarding the essential 
elements of the alleged contract. Mel- 
vin v. Handly, 3 LackJur (Pa.) 289. 

14. Hoyle v. Mann, 144 Ala. 516, 
41 S 835. : 

15. Lee v. Houston, 120 Ga. 529, 
48 SE 129; McConologue v. Satowizch, 
21 Pa. Dist. 845. 

16. Hester v. Keen, 141 Ga. 832, 82 
SE 250; Lee v. Houston, 120 Ga. 529, 
48 SE 129; Carter v. Greer, 72 Ga. 897 
(Code § 3401). 

{a] Evidence of a conveyance not 
recited in the abstract of title at- 
tached to the petition is inadmissible. 
Lee v. Houston, 120 Ga. 529, 48 SH 
129. 

5 17. Duffy v. Duffy, 20 Pa. Super. 


25. 

[a] A lease may be offered in evi- 
dence for the purpose of rebutting a 
claim which defendant sets up by 
virtue of an adverse possession of his 
grantor, although such lease is not 
a part of plaintiff’s title and has not 
been set out in his original abstract 
of title. Duffy v. Duffy, 20 Pa. Super. 


25. 5 

18.. Lee v. Houston, 120 Ga. 529, 
48 SE 129. 7 

Amendment of abstract generally 
see supra § 144. 

19. Percifull v. Platt, 36 Ark. 456; 
Surginer v. Paddock, 31 Ark. 528. 


20. Percifull v. Platt, 36 Ark. 456. 
21. Easton v. Randall, 45 Iowa 111. 
22. Wolf v. Phillips, 107 Ark. 374, 


155 SW_ 924. 

fa] Tlustration—A statute re- 
quiring plaintiff to file exceptions to 
any documentary evidence exhibited 
by defendant within three days after 
the answer is filed is substantially 
complied with where plaintiff in 
ejectment alleges that defendant 
claims under a pretended purchase at 
a tax sale and that the sale is in- 
valid, and a directed verdict for de- 
fendant is erroneous. Wolf v. Phil- 
lips, 107 Ark. 374, 155 SW 924 (con- 
struing Kirby Dig. §§ 2748, 2744). 


23. Description of property in 
complaint see supra. § 115. 

24. Galloway v. Saunders, 2 Serg. 
& R. (Pa.) 405. 

[a] Thus in Pennsylvania, where 
the orphans’ court directs an issue in 
ejectment as to whether plaintiff is 
entitled to recover under a certain 
deed, and an amicable action in eject- 
ment is entered in the court of com- 
mon pleas, a judgment for plaintiff 
cannot be supported where no de- 
scription of the land recovered is 
filed. Wallace v. Elder, 5 Serge. & R. 
(Pa.) 143. 

6 Binn. 


25. Santee v. 
(Pa.) 36. 

{a] Where defendant arbitrates 
the cause, a description need not be 
filed if it appears on the record with 
reasonable certainty for what land 
the suit was brought. Santee v. 
Keister, 6 Binn. (Pa.) 36. 

26. Hill v. Hill, 43 Pa. 521. 

de ee) Vee lea Si anode 
also supra § 124. 

28. Pace v. Crandell, 74 Ark. 417, 
86 SW 812. 

29. Pace v. Crandall, 74 Ark. 417, 
86 SW 812. 

30. Mitchell v. Gover, 1Harr. & J. 
(Md.) 507. 

fa If plaintiff makes title to a 
part only, and there is no controversy 
about the whole, it is sufficient to 
locate such part on the plats! 
peers v. Gover, 1 Harr. & J. (Md.) 


Keister, 


See 


07. 

[b] Where plaintiff claims ‘under 
defendant in a former ejectment for 
the same land brought by one under 
whom defendant in the present eject- 
ment claims, he is precluded and 
estopped from locating the same land 
in any other manner than that in 
which defendant in the former eject- 
ment located it on the plat in_that 
ejectment. Ridgely v. Ogle, 4 Harr. 
& M. (Md.) 123. ‘ 

31. Casey v. Inloes, 1 Gill (Md.) 
430, 39 AmD 658. 

32. Shilknecht v. Eastburn, 2 Gill 
& J. (Md.) 114; Hughes v. Howard, 3 
Harr. & J. (Md.) 9; Jarrett v. West, 
1 Harr. & J. (Md.) 501. 

[a] Where the beginning tree of 
a tract is admitted upon the plats, 
both parties are estopped from deny- 
ing its location. Wilson vy. Inloes, 6 
Gill (Md.) 121. 


1136 - [19 C. J] 
both.33 Where, under leave to add to and amend the 
plats returned in the cause, some of the plats have 
been amended, the. plats which have not been 
amended cannot be admitted as plats filed in the 
case.*4 

[§ 153] J. Motions—1. For Judgment on Plead- 
ings. In the absence of special provisions, the gen- 
eral rules relating to motions for judgment on the 
pleadings in other civil actions*® are applicable to 
pleadings in actions of ejeotment.*® Thus plaintiff 
may properly be awarded judgment on the plead- 
ings where defendant’s pleading in effect admits 
plaintiff’s right to possession,?7 or where defend- 
ant’s answer is properly stricken out;°* and where 
a failure to plead admits the allegations in the 
complaint, judgment should be rendered by the 
court and a jury impaneled to assess the damages.*® 
But where the pleadings are sufficient to raise an 
issue as to some portion of the property, a motion 
for judgment upon the pleadings without evidence 
should be denied, even though there is no answer,*° 
and although the answer, if there is one, is demur- 
rable for uncertainty.44 A judgment on the plead- 
ings cannot be rendered against plaintiff because 
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he files a replication controverting an allegation of 
defendant that he is in possession,*? or, where the 
complaint states a cause of action, because of his 
refusal to plead further after the sustaining of a 
demurrer to his reply to an answer setting up new 
matter constituting a defense but not a set-off or 
counterclaim.** 

[§ 154] 2. To Strike. As in other civil cases** 
a motion to strike out a pleading may be allowed 
in a proper case,*° unless the motion is made pre- 
maturely.4® Thus, where a plea sets up nothing 
which is not available under the general issue al- 
ready pleaded, it may be stricken out on motion;47 
and the court is justified in striking out such a plea 
of its own motion.*® A motion to strike out may 
also be granted in regard to averments in a com- 
plaint which are immaterial,*® or matters of evi- 
dence,°° or in regard to the name of a lessor who has 
no interest in the premises,°! or who is dead,®? upon 
an affidavit showing such facts.°* Under some stat- 
utes, where defendant fails to give a defense bond 
or procure leave to defend without giving one, his 
answer may be stricken out.>+ 


VI. ISSUES, PROOF, AND VARIANCE 


[§ 155] A. Issues and Admissions Made by 
Pleadings—1. In General. Under the general rules 
of pleading®> matters which are well pleaded and 
are not denied are to be taken as admitted,°® it 


Eawards v. Smith, 124 Minn. 538, 144 
38. ae v.. Dunn, 162 N.C: 19, 


Stennett v. Scott, 7 Ark. 280. 
oes v. Field, 87 Cal. 422, 


Tllustration.— Where the com- 


being so provided by statute in some jurisdictions,°7 
and there need be no further proof thereof. So 
if plaintiff’s title is admitted, but an equitable 
defense is set up, the only issue to be tried is that 
Br 844; Larco v. Casaneuava, 30 Cal. 

[a] Exhikit. — Where  plaintift: 
claims by adverse possession, and the 
court places the burden of proof 
upon him ind defendant claims there 


is a dispute between him and plain- 
tiff as to the boundary line, and that 


33. Langley v. Jones, 26 Md. 462. 

34. Gill v. Cole, 8 Harr. & M.| NW _1090. 
(Md.) 576. ‘ 

35. See Pleading [31 Cyc 605 et CSS 99 
seq]. : 

36. Brosnan v. White, 136 Fed. 74,| 40. 
68 CCA 642; Jones v. Rowley, 73 Fed. | 25 _P 49 
286; Lowe v. Harris, 121 N. C. 287, 28 [a] 


SE 535. 

[a] Judgment on pleading held 
erroneous.—Where on appeal in eject- 
ment, in which defendant claimed 
under a written contract from plain- 
tiff’s ancestor, a new trial is granted 
on the sole ground that defendant had 
been allowed to introduce parol evi- 
dence to identify the land, the de- 
scription in the written contract be- 
ing so indefinite as to amount, in law, 
to no description, it is error for the 
trial court on the call of the case for 
the second trial to give judgment for 
plaintiff on the complaint, answer, 
and replication, the latter pleading 
the statute of frauds, on the theory 
that defendant’s paper title had been 
held to be too indefinite for admis- 
sion in evidence. Lowe v. Harris, 121 
N. . 287, 28 SHE 535. 

{b] A denial in a plea of the al- 
legations in the complaint of the 
amount of damages caused to plain- 
tiff by being deprived of the land, 
and of the amount of the rents and 
profits, is sufficient of itself to defeat 
a motion for judgment on the plead- 


ings. Jones v. Rowley, 73 Fed. 286. 
Tate Une AteeHiinn CO.» Va. Hleckner 
106 Cal. 95, 39 P 214; Edwards v. 


Smith, 124 Minn. 538, 144 NW 1090. 


{a] Plaintiff is properly awarded 
judgment’ on the pleadings: (1) 
Where specific allegations in the com- 
plaint of plaintiff’s title and defend- 
ant’s unlawful possessien and wrong- 
ful withholding are met by a mere 
denial by defendant that his posses- 
sion and withholding are wrongful 
and unlawful. _. A> Hihn) Coz, v. 
Fleckner, 106 Cal. 95, 39 P 214. (2) 
Where the supplemental answer, al- 
‘though stating that plaintiff took 
possession after commencement of 
the action, does not allege that such 
‘possession was acquired by force or 
wrongfully, when apparently it could 
not have been acquired otherwise 
than by defendant’s voluntary act. 


plaint contains the usual allegations 
in ejectment, and all that are neces- 
sary to quiet title, and a prayer that 
defendants be required to set forth 
their claims, and that such claims be 
adjudged to be invalid, and plaintiff’s 
title declared to be good; that plain- 
tiff be restored to possession, and de- 
fendants be barred forever from as- 
serting any claim to the land, and 
“for such other and further relief as 
shall be meet in the premises,” judg- 
ment will not be given without evi- 
dence, even though there is no an- 
Swer. Chester v. Field, 87 Cal. 422, 
25 P 498. . 

41. Chester v. Field, 87 Cal. 422, 
25: P 493, 

42. Sankey v. Noyes, 1 Nev. 68. 

43. Madden v. Anderson, 5 Ind. T. 
552, 82 SW 904. 

44. See Pleading [31 Cyc 615 et 


seq]. 

‘45. Couch v. Turner, 17 Ga. 489. 

46. Couch v. Turner, 17 Ga. 489. 

{a] MIllustration.—Where, owing 
to some defect in his chain of title, 
plaintiff is unable to recover in his 
own name and bases his claim upon 
a demise from a third person, a mo- 
tion to strike out such demise as un- 
necessary to enforce plaintiff’s claim 
will be overruled as premature if 
made before the close of the testi- 
mony. Couch v. Turner, 17 Ga. 489. 

47. McKinnon vy. Johnson, 57 Fla. 
120, 48 S 910; Buesing v. Forbes, 33 
Fla. 495, 15 S 209; Coffee v. Groover, 
20 Fla. 64; Sheldon v. Van Vleck, 106 
Ill. 45. See also supra § 126. 

48. McKinnon y. Johnson, 57 Fla. 
120, 48 S 910; Sheldon v. Van Vleck, 
106 Ill. 45. See also supra § 126. 

[a] In MQlinois the court should, 
on its own motion, strike from the 
files any special plea other than such 
as is authorized by Ejectment Act § 
22. Sheldon v. Van Vleck, 106 Tll. 45. 


“ine Larco v. Casaneuava, 30 Cal. 
50. Morgan v. Kankey, (Ark.) 202 


they agreed on the line between them, 
which was f.llowed by possession 
with reference thereto, the court may 
properly strike out exhibits to de- 
fendant’s answer which do not show 
paper title in defendant. Morgan v. 
Kankey, (Ark.) 202 SW 844. 

51. Jackson v. Sclover, 10 Johns. 
(N. Y.) 368. 
Coleman v. Henderson, 3 Ill. 
251; Doe v. Bohannon, 5 T. B. Mon. 
(Ky.) 121; Jackson v. Bankcraft, 3 
Johns. (N. Y.) 259; Jackson vy. Ditz, 
L Johns. Cas, GNy Ys) 892 Ditziewe 
Butler, Col. & C..Cas.) GNy Yio 028 

53. Coleman v. Doe, 3 Ill. 251; 
Jackson v. Sclover, 10 Johns. (N. Y.) 
368; Jackson -*. Ditz, 1 Johns. Cas. 
(N. Y.) 392; Dicz v. Butler, Col. & C. 
Cas. 3GNG fs) A022 

54. Patrick v. Dunn, 162 N. C. 19, 
77 SE 995 (where defendant in eject- 
ment neither filed an undertaking nor 
procured leave to defend without giv- 
ing one, aS required by statute, the 
court properly struck out the answer 
and granted judgment for plaintiff). 

Defense bonds generally see supra 


§ 125. 
55. See Pleading [31 Cye 207]. 
56. Harvey v. Douglass, 73 Ark. 


221, 83 SW 946; Johnson v. Pate, 90 
N. C. 334. 

Particular matters admitted or de- 
nied see infra §§ 160-166. 

57. See statutory provisions; and 
Harvey v. Douglass, 73 Ark. 221, 83 
al 946; Stafford . Watson, 41 Ark. 


58. Ala.—Cochran y. Kimbrough, 
157 Ala. 454, 47 S 709. 

Ga.—Bovett v. Edenfield, 144 Ga. 
109, 86 SE 222. 
ALE LAA oe v. Newbert, 17 Ind. 

Iowa.—Hein. v. Cramer, 84 Iowa 
497, 51 NW 173. 

Mo.—Russell v. Glasser, 93 Mo. 
353, 6 SW 362 


Matters which must be proved gen- 
erally see infra § 179. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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presented in the equitable defense.®® Plaintiff can- 
not, however, rely upon that part of defendant‘s 
answer which suits his purpose and reject the 
rest ;°° and where defendant pleads two defenses, 
one a general denial and the other by way of con- 
fession and avoidance, any admission contained in 
the latter plea cannot be resorted to by plaintiff to 
establish the issue raised by the former.®* But a 
plaintiff may rely on an admission in an answer of 
title in his grantor prior to the date of his deed 
without admitting a further allegation therein as 
to a grant of the same or other lands by the same 
grantor to defendant.®? Immaterial averments in 
the complaint need not be denied.** And denial of 
immaterial allegations as to time of seizin or ouster 
raises no issue except where the mesne profits are in 
question.** Denials should be made in positive and 
unequivocal terms.®® A negative pregnant®® or a 
denial of a legal conclusion raises no issue.°7 New 
matter pleaded by way of defense or counterclaim 
is admitted if not denied in the reply®* where a re- 
ply is necessary.®® Issues as to title and right of 
possession must be as of the time when the action 
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immaterial special plea, if the truth of the plea is: 
established, defendant is entitled to judgment.” 

Stipulations. The rules relating to issues and 
proof may, in ejectment as well as in other actions, 
be affected in their operation by the stipulations of 
the parties.72 Thus a stipulation filed by the parties 
that the action shall stand as an action of ejectment 
for the recovery of the premises in controversy will 
be construed as supplying such missing formal 
averments as may be required by statute in such 
actions.** 

[§ 156] 2. By General Issue. At common law 
the plea of the general issue put plaintiff upon the 
proof of his whole declaration.”* 

[§ 157] 3. By General Denial. Under the stat- 
utes in some jurisdictions, a general denial in eject- 
ment is substantially equivalent to the general issue 
of ‘‘not guilty’’ at common law,’> and puts in issue 
every material allegation of the complaint.7° By 
statute in some states, if the complaint is verified, 
the denial of each allegation controverted must be 
specific, and a general denial is not sufficient to 
raise an issue;*? but if the complaint is not verified 


was commenced.’® 


59. Snyder v. Elliott, 171 Mo. 362, 
71 SW 826; Schuster v. Schuster, 93 
Mo. 438, 6 SW 259. 

[a] Tlustration.—Where the an- 
Swer contains a general denial and 
sets up an equitable defense alleging 
that plaintiff’s title is in trust for 
defendant, and the allegation of the 
answer as to the manner in which 
plaintiff obtained title is admitted by 
the reply which, however, denies the 
trust, the only issue is that presented 
by the equitable defense. Schuster 
v. Schuster, 93 Mo. 438, 6 SW 259. 

60. Barber v. McKay, 17 Ont. 562. 

{a] Thus where plaintiffs claimed 
title under a deed from the executors 
of S but failed to produce sufficient 
evidence of the will, they could not 
rely upon a statement in defendant’s 
answer that she also claimed title 
from the executors of S, where she 
also denied plaintiff’s right to re- 
cover. “The plaintiffs cannot take 
that part of this pleading which suits 
their purpose and reject the rest; 
they cannot use a scrap of it to eke 
out the insufficiency of their own evi- 
dence as to the contents of Mrs. 
Smelzer’s will. Plaintiffs must prove 
their right to recover as against the 
denial of the defendant that they 
ought not to recover, and unless a 
fact is fairly admitted by the terms 
of the defence, they cannot rely upon 
that as exempting them from prov- 
ing it in the proper way.” Barber v. 
McKay, 17 Ont. 562, 566. 

61. Stanley v. Shoolbred,25S.C.181. 

62. Orton v. Noonan, 19 Wis. 350. 

63. Morgan v. Tillottson, 73 Cal. 
520, 15 P 88. 

[a] MDlustrations.—(1) Averments 
in regard to the ownership of plain- 
tiff’s grantors and predecessors in in- 
terest are immaterial and need not 
be denied. Morgan v. Tillottson, 73 
Cal. 520, 15 P 88. ~ (2) No issue is 
raised by immaterial allegations in 
answer as to title and possession, 
where the first paragraph of the an- 
swer is a disclaimer. Kansas Pac, R. 
Co. v. McBratney, 10 Kan. 415. 

64. Kidder v. Stevens, 60 Cal. 414. 

65. Busenius v. Coffee, 14 Cal. 91. 

66. Busenius v. Coffee, 14 Cal. 91; 
Cunningham v. Collins, 2 Ky. Op. 212; 
Knight v. Denman, 68 Nebr. 383, 94 
NW 622. 

{a] Negative pregnant illustrated. 
—(1) Where a verified complaint al- 
leges that defendants wrongfully and 
unlawfully entered and dispossessed 
plaintiffs an answer denying that de- 
fendants ‘“‘wrongfully and unlaw- 
fully” so entered and dispossessed 
plaintiffs raises no issue, but admits 
entry and ouster. Busenius v. Cof- 
fee, 14 Cal. 91. (2) ‘Denying that she 
‘unlawfully holds possession of a lot 
belonging to the plaintiffs,’ does not 


Where issue is taken upon an 


a general denial 


deny that she was in possession in 
fact but denies only that her posses- 
sion is unlawful, nor, qualified as it 
is, can it be construed as a plain and 
simple denial of the alleged title. 
Nor does the denial ‘that she keeps 
plff. out of his rightful property’ deny 
that she held the ground nor that it 
was the property of his wife, who was 
co-plff.”” Cunningham v. Collins, 2 Ky. 
Op. 212. (3) A specific denial of un- 
lawful possession denies unlawful- 
ness only and by implication admits 
possession. Curtiss v. Livingston, 36 
Minn. 312, 30 NW 814. 

67. Busenius v. Coffee, 14 Cal. 91; 
Rhoades v. Higbee, 21 Colo. 88, 39 
P210992 

[a] Rule applied.—A denial by de- 
fendants that their possession of the 
property is wrongful does not nega- 
tive any material allegation of the 
complaint. Rhoades v. Higbee, 21 


Colo. 88, 39 P 1099. 
68. Newman v. Newton, 14 Fed. 
134. See also 


634, 4 McCrary 298. 

69. See supra § 
Pleading [31 Cyc 241 et seq]. 

70. McGillivray v. Miller, 3 Cal. 
A. 188, 84 P 778. ; 

[a] Construction of answer.— 
Where a complaint in ejectment was 
filed April 20, and the answer, filed 
May 31, alleged that defendant was 
in possession of the described prem- 
ises under a lease from the owner, 
and had standing and growing there- 
on a crop seeded under such lease 
and the same was nearly ready for 
harvesting, such answer must be con- 
strued as extending to and including 
the date of the filing of the complaint, 
as in the nature of things more than 
forty days must necessarily elapse 
between the entry on land for pur- 
poses of seeding and the ripening of 
the crop for harvest, and therefore 
the title averred by defendant raised 
by fair implication the right to pos- 
session on the date of the filing of the 
complaint. McGillivray v. Miller, 3 
CaleAwlss.7se Pais. 

71. Richardson v. Stephens, 114 
Ala, 238, 21 S 949;° McKinnon v. 
Lessly, 89 Ala. 625, 8 S 9. 

72. Haight v. Green, 19 Cal. 113 
(where a stipulation signed by the 
attorneys of both parties admits 
“that the plaintiff's testator... 
was the owner of the premises prior 
to defendant’s entry; that defendant 
entered under him, and now claimed 
the premises as her property and is 
in possession” the legal effect of the 
facts so admitted is not qualified by a 
closing provision that “the defendant 
does not design in this stipulation to 
admit a_tenanecy of any _ time’); 
Dowell v. Thomas, 13 Pa. 41 (if in 
a case stated there is an allegation 
that the lineal and collateral heirs 


is sufficient to put in issue the ma- 


of a remote ancestor from whom the 
estate came ‘“‘became extinct, so far 
as the parties know” it is sufficient 
evidence to support a finding that 
there are no such heirs). 

[a] Where the parties stipulate 
for a reference and for a conveyance 
by plaintiff to defendant within a cer- 
tain time, and on trial in pursuance 
of such stipulation judgment is ren- 
dered for plaintiff for the possession 
of the entire tract, it is decided that. 
defendant has an equitable title to 
the land agreed to be conveyed to 
him. Kelly v. Wilson, 33 Cal. 690. 

[b] Actual possession. — Where 
adverse possession is pleaded and it 
is stipulated that: plaintiff was never . 
in possession, although he is admitted 
therein to have had title, the stipula- 
tion will be construed as referring to 
actual possession. San Francisco v. 
Fulde, 37 Cal. 349, 99 AmD 278. . 
_ [ec] Title and possession.—Where 
in ejectment to recover possession of 
lots 1 and 2 in a certain block 
the controversy was as to the boun- 
dary line between said lot 2 and an 
adjoining lot 3 occupied by defend- 
ants, a_ stipulation between the 
parties that plaintiff was the owner 
in fee and entitled to possession of 
lots 1 and 2 and defendants were the 
owners in fee and entitled to posses- 
sion of lot 3, the matter at issue 
under the stipulation must be re- 
garded as being whether the defen- 
dants were in possession of any 
part of lot 2. Murphy v. Reimen- 
shneider, 104 Til. 520. 

Stipulations generally see Stipula-. 
tions [86 Cye 1279]. 

73. Lawe v. Hyde, 39 Wis. 345. 

74. Stevens v, Griffith, 2 Vt. 448. 

[a] “The abolition of the fictions, 
and the common consent rule, for- 
merly in use in the action of eject- 
ment, in no manner restricts the ef- 
fect of the general issue plea of not 
quilty.” Barbour v. Moore, 4 App. 
(D. C.) 535, 541. ; 

Consistency of general issue with 
denial of possession see supra § 131. 
_ Matters available under general 
isstie see infra §§ 167-178. 

Particular matters placed in issue 
see infra §§ 160-166. 

75. Chilton v. 85 Mining Co., 23 
N. M. 451, 168 P 1066, LRA1918 243- 
Gilman v. Gilman, 111 N. Y. 265, 18 
NE 849. 

_Matters available under general de-. 
nial see infra § 167 et seq. 

76. Over v. Shannon, 75 Ind. 352; 
Woodruff v. Garnor, 20 Ind. 174. 

Particular matters placed in issue 
see infra §§ 160-166. 

77. Schenk v. Evoy, 24 Cal. 104; 
Busenius v. Coffee, 14 Cal. 91; Smith 
v. Doe, 15 Cal. 100 (denials held in- 
sufficient). 
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terial allegations of the complaint.7® 

4. By Notice under General Issue or 
Denial. By other statutes or court rules it has been 
provided that a plea of not guilty must be accom- 
panied by an answer or notice in the nature of a 
special plea setting forth the grounds of defense 
relied upon,”® and under such a statute or court rule 
defendant will be restricted at the trial to proof of 
only those grounds of defense thus set forth.6° But 
he is not required to elect upon which of several 
grounds of defense he will rely; he may avail him- 


[§ 158] 


self of all defenses set up.*+ 


Usury. Defendant may, under the general issue, 
without having given notice, prove usury in order to 
invalidate plaintiff’s title founded on a mortgage.*? 

Equitable defenses. Notice of an intention to in- 
terpose an equitable defense may by statute be re- 


quired to be given in writing.®*. 


78. See statutory provisions. 

79. See statutory provisions; and 
court rules. 

80. Westcott v. Crawford, 210 Pa. 
256, 59 A 1085; Lehman y. Howley, 95 
Pa, 295; Morrisey v. Reigger, 22 Pa. 
Dist. 30; Leech v. Leech, 24 U. C. Q. 
B. ie naan v. White, 24 U. C. 


“This statute was only the embodi- 
ment of the rules which had prevailed 
prior to that time in some of the com- 
mon pleas courts of the state. Seas 
It is analogous to the rules which 
have been adopted in some counties, 
restricting a defendant upon the trial 
to proof of such defenses only as 
have been set up in his affidavit of 
defense.” Klick v. Gernert, 220 Pa. 
503, 505, 69 A 1034 (speaking of the 
act of May 8, 1901). 

{a] The purpose of the statute is 
to confine the issue to narrow limits 
and to enable each party to know be- 
fore the trial begins just what he 
will be called upon to meet on the 
part of his adversary. Yellow Creek 
Coal Co. v. Hagan, 20 Pa. Dist. 525. 

[b] Res judicata is not available 
in defense when not pleaded in the 
answer. Klick v. Gernert, 220 Pa. 503, 
69 A 1034 (holding, however, that it 
was not reversible error to admit the 
defense, as on a new trial’ it would 
be admitted by amendment). 

81. Morrisey v. Reigger, 22 Pa. 
Dist. 30 [disappr Yellow Creek Coal 
Co. v. Hogan, 20 Pa. Dist. 525]. 

82. Holton v. Button, 4 Conn. 437; 
Commonwealth Title Ins., ete., Co. v. 
Dokko, 72 Minn. 229, 75 NW 106. 

[a] “This ruJe seems reasonable, 
because the defendant, not being ap- 
prised of the source of the title upon 
which the plaintiff relies, might, by 
setting up a specific ground of de- 
fense in his answer, be taken by sur- 
prise by the plaintiff’s evidence re- 
vealing an entirely different ground 
for his cause of action than that sup- 
posed by the defendant, and against 
which his answer was interposed.” 
Commonwealth Title Ins., ete., Co. v. 
Dokko, 72 Minn. 229, 231, 75 NW 106. 

83. Carrell v. Mitchell, 37 W. Va. 
130, 16 SE 453. 

84 See supra §§ 3, 106. 

85. See statutory provisions; and 
Mt. Pleasant Cemetery Co. v. Erie R. 
Cogis N.S. Le. 100) 65 TAs 192: 

86. Dei.—Roe v. Doe, 25 Del. 348, 
80 A 250. 

Ga.—Hilliard v. Doe, 7 Ga, 172; 
Cumming v. Butler, 6 Ga. 88. 

2 or rage v. Ward, 10 Gill. & 

W. Va.—Southgate v. Walker, 2 W. 
Va. 427. 

N. B.—Doe v. Hedon, 31 N. B. 178. 

[a] “The purpose of the consent 
rule is to get rid of the fictitious 
parties, and to confine the issue to 
the title only. The tenant in possss- 
sion, or his landlord, if he wishes to 
appear and defend, must enter into 
the consent rule. If he refuses to 
do so, the piaintiff takes judgment 
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[§ 159] 5. By Consent Rule. By the filing of 


the consent rule,** a practice which is now abolished 
under many of the statutes altering the former pro- 
cedure in ejectment,®® the fictitious lease, entry and 
ouster were admitted,®* and proof thereof dispensed 
with,8? and under the practice in some juris- 
dictions it was always considered as filed.2® A 
special consent rule may, however, be entered into 
in some cases in which only lease and entry is ad- 
mitted,8® and ouster must be proved.?? 
terms of the rule also include possession it consti- 
tutes an admission of possession. 
admits that the boundaries of the land are those 
given by plaintiff.°? 
the court of the usual consent rule in an action of 
ejectment is for the purpose of that suit conclusive 
that the fact took place as recorded, and that it was 


Where the 
The rule also 


The entry on the minutes of 


done and entered of record under the direction of 


against the casual ejector, and is then 
entitled to a writ of possession. By 
the terms of the consent rule, the 
party applying consents to be made 
defendant in place of the casual 
ejector; to appear at the suit of the 
plaintiff; to receive a declaration in 
ejectment, and plead not guilty; and, 
at the trial of the issue, to confess 
lease, entry, and ouster, and insist 
upon the title only; that if, at the 
trial, the party appearing shall not 
confess lease, entry, and ouster, 
whereby the plaintiff shall not be able 
farther to prosecute his suit, such 
party shall pay costs to the plain- 
tiff; and that, if a verdict shall be 
given for the defendant, or the plain- 
tiff shall not further prosecute his 
suit, for any other cause than for not 
confessing lease, entry, and ouster, 
the lessor of the plaintiff shall pay 


costs to the defendant.” Sledge v. 
Doe, 51 Ala. 386, 387. 
[b] WNecessity.—(1) “The tenant 


in possesion does not become defend- 
ant in the action except by entering 
into the common rule, so that is the 
only mode by which he can be said 
to enter his appearance, If, without 
doing so, he makes a motion in the 
cause which he has no right to do, 
the effect of such irregular presence 
and action in the case will not be to 
give him the advantage of being con- 
sidered a party to the suit, nor will it 
exempt the lessor of the plaintiff 
from the necessity of showing the 
regular service of process in order 
to obtain a judgment by default and 
possession of the premises sued for.” 
Huddleston v. Hughlett, 1 Humphr. 
(Tenn.) 64, 66. (2) “All defendants 
in ejectment are made so by a rule 
of court, and permitted to de- 
fend upon the conditions set forth in 
the consent rule, to wit, that the de- 
fendant will confess lease, entry and 
ouster, plead not guilty and on the 
trial will rely on the title only. Both 
by the English practice and ours, by 
virtue of the statute of 1801, ch. 11, 
sec. 5, the defendant must enter into 
the common rule as a condition to 
be permitted to defend, and by our 
statute is compelled to give security 
for costs.” Price v. Carter, 5 Yerg. 
(Tenn.) 302, 303. 

{c] Such confession extends to an 
entry to complete the title. Holt v. 
Smith, 1 Harr. & M. (Md.) 273. 

[d] Defendant must confess lease, 
entry, and ouster for all the tene- 


-| ments laid in the declaration. Wilson 


i vermin 1 Dalle (Raye 126, ee 
ed. ; 
87. Del.—Armstrong v. Timmons, 
3 Del. 342. : 
Ga.—Hilliard v. Doe, 7 Ga. 172. 
a ee v. Whitesides, 1 Bibb. 
oO . 
N. Y¥.—Jackson v. 
Johns, 311. 
a af C.—Hargrove v. Powell, 19 N. 
tf} Proof of reéntry is not neces- 
sary where defendant was a party to 


Denniston, 4 


the ejectment and entered into such 
rule. Cooch vy. Gerry, 3 Del. 423. 

[b] Defendant is not precluded by 
the confession of the leases from 
showing on the trial that the lessor 
was dead or a feme covert at their 
date. Coleman v. Mabberly, 3 T. B. 
Mon. (Ky.) 220. 

{c] A plea should be delivered 
with the consent rule, and if it is 
not plaintiff should give a rule to 
plead and then judgment may be en- 
tered for want of plea. Doe v. Hedon, 
31 N. B. 178. 

_({d] Title papers.—It is not ‘suffi- 
cient to confess lease, entry, and 
ouster, of all the lands described in 
defendant’s title papers, since the 
plea ought to relate to the possession 
of defendant. Carter “v.) Parrott 
Overt. (Tenn.) 65. 

fel Where there are several de- 
fendants in possession of the prem- 
ises, who hold by separate titles with- 
out any connection or community of 
interest between them, plaintiff will 
be compelled on application of de- 
fendants to enter into a separate rule 
with each. Jackson v. Scoville, 5 
Wend. (N. Y.) 96. 

[f] In an action by one tenant in 
common, who has not ween ousted, 
against his cotenant, the latter may 
enter into the consent rule, where he 
does not dispute the title, as to part 
of the premises only, and plaintiff 
may take judgment as to the residue 
by default. Langendyck v. Burhans, 
11 Johns. €N. Y.) 461 

88. Hilliard v. Doe, 7 Ga. 172. 

89. Van Bibber v. Frazier, 17 Md. 
436; Tongue v. Nutwell, 17 Md. 212, 
79 AmD 649 (both holding that, in 
ejectment against a cotenant, if de- 
fendant relies on want of actual 
ouster he should ask for a special 
rule to confess lease and entry only); 
Jackson v. Lyons, 18 Johns. (N. Y.) 
oes Jackson v. Denniston, 4 Johns. 


[a] A special rule will be granted 
to a tenant in common to confess 
lease and entry, but not ouster, where 
he does not dispute his cotenant’s 
title. Hargrove v. Powell, 19 N. C. 
97; Doe v. Day, 8 N. B. 440. 

{b] he lessor is not bound of 
course to enter into a special rule, 
but only on application to the court. 
Jackson v. Stiles, 2 Cow. (N. Y.) 442. 

_[ec] The only case in which a spe- 
cial consent rule is necessary has 
been held to be where an actual entry 
is necessary to be made upon the 
land previous to suit brought. New- 
He ie v. Foster, 4 Miss. 383, 34 AmD 

90. Jackson v. Leek, 12 Wend. (N. 
Va) e105: 

91. See infra § 162. 

92. Dunn v. Games, 8 F. Cas, No. 
4,176, 1 McLean 321 [aff 14 Pet. 322, 
10 L. ed. 476]. See Den v. Keen, 17 
N. J. L. 313 (a special consent rule 
should be procured where the loca- 
tion of a line is controverted). 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


; 


§§ 159-160] 


the ecourt.9% 


error.?# 


[§ 160] 6. Particular Matters Put in Issue or 
Plaintiff’s Title or Right to Posses- 
sion. Where the common law rule is not changed by 
statute plaintiff’s title and right to possession is 
placed in issue by a plea of not guilty,9®° and under 
statutory provisions in some jurisdictions a general 
In some jurisdictions 
when defendant admits possession the only plea 
open to him is the general issue which places plain- 
Where by statute plain- 


Admitted—a. 


denial has a similar effect.9® 


tiff on proof of his title.97 


Under some authorities it was held 
that where the tenant enters into the consent rule 
and is made defendant instead of the casual ejector 
it was error to proceed to trial and judgment 
against him without filing a declaration against 
him; and his pleading to the original declaration 
against the casual ejector would not cure the 
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ten evidence of title on which he relies, and to state 
such facts as shall show a prima facie title in him- 
self to the land in controversy, and defendant in 
his answer is required to plead in the same manner, 
a general denial of plaintiff’s ownership and right 
to possession is insufficient to raise an issue,®® and 
under a statute providing that defendant must spe- 


cially plead any estate in himself or another in the 


tiff is required to set out in his complaint the writ- 


93. Hughes v. Wilkinson, 37 Miss. 
482; Gwin v. Williams, 27 Miss. 324. 

94 Harvey v.,Doe, 3 Ill. 480; 
Ayres v. Doe, 3 Til. ? But see 
Hurst v. Ker, 12 F. Cas. No. 6,935, 1 
Wash. C. C. 189 (holding that after 
defendant appears and has entered 
into the common rule, a rule on plain- 
tiff for trial, or non prosequitur may 
be taken by the former, although the 
declaration has not been changed so 
as to make it against the real de- 
fendant). 

95. Ala.—Dennis v. Price, 148 Ala. 
248, 41 S 840; Bailey v. Selden, 124 
Ala. 403, 26 S 909; Bynum v. Gold, 106 
Ala. 427, 17 S 667. 

D. C.—Crandall v. Lynch, 20 App. 
73; Barbour v. Moore, 4 App. 535. 

Fla.—Coram v. Palmer, 63 Fla. 116, 
58 -S 721; McKinnon v. Johnson, 57 
Fla. 120, 48 S 910; Winn v. Coggins, 
53 Fla. 327, 42 S 897; Barco v. Fen- 
nell, 24 Fla. 378, 5 S 9; Horne v. 
Carter, 20 Fla. 45; Petty v. Mays, 19 
Fla. 652. F 

Ga.—Cumming v. Butler, 6 Ga. 88. 

Tll._—Shumway v. Leturno, 225 Ill. 

‘ 601, 80 NE 403; Roosevelt v. Hungate, 
LOM UL a. 

Me.—Clark v. Hilton, 75 Me. 426: 
Wyman v. Bowen, 50 Me. 139. 

Md.—Mullen v. Brydon, 117 Md. 
554, 838 A 1025; Wallis v. Wilkinson, 
73 Md. 128, 20 A 787. 

58 Miss. 


yer a a v. Tucker, 

Porto Ricod.—Villegas v. De Diego, 
1 Porto Rico Fed. 378. 

S. C.—Carr v. Mouzon, 93 S. C. 161, 
76 SE 201, AnnCas1914C 731. 

W. Va.—Johnston v. Griswold, 8 
W. Va. 240. 

“The general issue plea of not 
guilty denies the whole ground of 
action, and the only exception to the 
general rule is a plea to the juris- 
diction of the court.” Barbour v. 
Moore, 4 App. (D. C.) 535, 541. | 

[a] “The title as well as the right 
of possession is put in issue.” Brown 
See or eton, 65 Fla. 327, 328, 61 

{b] Execution of conveyances.— 
“The plea of the general issue im- 
posed upon the plaintiffs the burden 
of proving, unless self-proving, the 
execution of every conveyance upon 
which they relied to show title in 
them. And such of those executed by 
defendant as appeared to be properly 
acknowledged by him, their execu- 
tion could have been assailed by him 
under the plea of not guilty by prov- 
ing the requisite facts to avoid the 
legal effect of the acknowledgment.’ 
McClendon v. Equitable Mortg. Co., 
122 Ala. 384, 390; 25 S 30. 

[ec] Under the general issue the 
real contest is declared to be as to 
which party can show the better 
title. Clarke v. Hilton, 75 Me. 426; 
Wyman v. Brown, 50 Me. 139. 

[d] Not guilty as to part.—A plea 
of not guilty as to the lands lying 
west of a certain line raised every 
issue, except that of “since last con- 
tinuance.’”’ Smith v. Bachus,'195 Ala. 


8,70 S 261. 
_ 96. Cal.—Morgan v. Tillottson, 73 
Cal. 520, 15 P 88; Marshall v. Shafter, 
32 Cal. 176. 
Re ie a v. Coleman, 114 SW 
Mont.—Meyendorf v. Frohner, 3 
Mont. 382. 
Nebr.—Smith v. Curtice, 73 Nebr. 
ane 102 NW 241, 106 NW 460. 


M.—Chilton v. 85 Mining Co., 23 
N. M. 451, 168 P 1066, LRA1918F 


243. 

N. Y.—Gilman v. Gilman, 111 N. Y. 
265, 18 NE 849; Terrell v. Wheeler, 
13 NYCivProc 178, 12 NYSt 597. 

S. C.—Ransom vy. Anderson, 9 S. 
C. 438. 

Wis.—Fowler v. Scott, 64 Wis. 509, 
25 NW 716. 

See oe Ve SHOE SOG (CAA 18y, 
606. x 

{a] Surplusage. — Where  defen- 
dant pleads a general denial under 
which he may show title in himself 
an allegation in the answer of such 
title does not present a new issue 
but is mere surplusage. Meyendorf 
v. Frohner, 3 Mont. 282; Rhodes v. 
Gunn, 35 Oh. St. 387. 

97. Dennis v. Price, 148 Ala. 243, 
41 S 840. 

‘98. Davis v. Beauchamp, 99 Ark. 
404, 138 SW 6386; Pace v. Crandall, 74 
Ark. 417, 86 SW 812; Harvey v. Doug- 
Jass, 73 Ark. 221, 88 SW 946; Beard v. 
Wilson, 52 Ark. 290, 298, 12 SW 567. 

“Tf it were sufficient in ejectment, 
under our statute, for the plaintiff 
to allege in general terms, his owner- 
ship or right to possessien without 
stating facts’ sufficient to show a 
prima facie title in himself, or right 
to possession, a specific denial of 
title in the plaintiff, or his right to 
possession, would be sufficient. é 
It would seem that in any case where 
the plaintiff sets forth in his petition 
a prima facie title, the defendant can- 
not, perhaps, by a mere denial of 
title in the plaintiff, be aMNowed to 
introduce proof to defeat that title, 
without having set out the facts in 
his answer showing the defects in 
the plaintiff’s title, or a Superior title 
in himself or some third person. Cer- 
tainly it would seem that our statute 
does not allow him to do so.” Beard 
v. Wilson, supra. 

fa] A denial that “plaintiff now 
has or ever had title to said lands” 
amounts to nothing. Pace v. Cran- 
dell, 74 Ark. 417, 86 SW 812. 

[b] Legal conclusion.—A general 
denial of plaintiff's ownership and 
right to possession is a statement of 
a conelusion of law and not of fact 
sufficient to constitute a defense to 
the action. Keith v. Freeman, 43 Ark. 
296 [foll Beard ‘v. Wilson, 52 Ark. 
290, 12 SW 567]. 

[c]_ Merely prima facie title set 
up.—The answer of defendant in 
ejectment, denying in general terms 
that plaintiff is the owner of, and en- 
titled to, possession of the land is 
sufficient, notwithstanding the com- 


plaint sets out a deed from the com- | 


property, or any license or right to the possession 
thereof, a general denial does not raise an issue. 
Under such statutes plaintiff is required to plead 
specially the title, estate, or license, whereby he 
holds possessien.t 
garded as placing plaintiff’s title and right of 
possession in issue, plea of not guilty puts in issue 
the right of possession of the premises as a whole,? 
and under it defendant may not question plaintiff’s 
title to only a part of it,? unless he disclaims,‘ as to 


Where the general issue is re- 


missioner of state lands to plaintiff 
which is prima facie evidence of title; 
defendant’s possession being pre- 
sumptive evidence of title, to the ex- 
tent of requiring plaintiff to show 
title, and not merely prima facie 
title. Cook v. Ziff Colored Masonic 
Lodge No. 119, 80 Ark. 31, 96 SW 618. 

99. Thornburn v. Doscher, 32 Fed. 
810, 138 Sawy. 60 (under Oregon stat- 
ute); Lewis v. Oregon Cent. R. Co., 
15 EF. Cas. No. 8,329 (under Oregon 
statute); Allen v. Higgins, 9 Wash. 
446, 37 P 671, 43 AmSR 847 [dist 
Chilton v. 85 Mining Co., 23 N. M. 
451, 168 P 1066, LURA1918F 243]. 

1. Pace v. Crandell, 74 Ark. 417, 
86 SW 812; Harvey v. Douglass, 73 
Ark. 221, 88 SW 946; Wood v. Earie, 
39 Wash. 21, 80 P 837; Allen v. Hig- 
gins, 9 Wash. 446, 37 P 671, 48 AmSR 
847; Raymond v. Morrison, 9 Wash. 
156, 37 P 318. 

[a] In Oregon, under Code Civ. 
Proc. § 316, defendant is not allowed 
to give in evidence any estate in him- 
self or another in the property un- 
less the same is pleaded in his an- 
swer. Thornburn v. Doscher, 32 Fed. 
810, 13 Sawy. 60. 

2. Callan v. McDaniel, 72 Ala. 96; 
Crandall v. Lynch, 20 App. (D. C.) 
73; Burt v. Florida, etc., R. Co., 43 
Fila. 339, 31 S 265; Kirkland v. Thomp- 
son, 51 Pa. 216, 218; Hill v. Hill, 43 Pa. 
521, 525. But see Zeigler v. Fisher, 
38 Pa. 365 (holding that, under the 
statute, defense as to the whole or 
any part of the land might be made 
under a plea of not guilty). 

“Where a defendant pleads the 
general issue in ejectment, and files 
no specification of the extent to which 
he means to defend, he must be un- 
derstood as defending for the whole 
premises described in the plaintiff’s 
writ. Hspecially is this so where, as 
in this case, after issue thus formed, 
the parties go into a case stated, and 
submit all the facts which either of 
them relies on without a word to in- 
dicate that the defence is not so broad 
as the suit, and that the defendant 
means to resist in behalf of all that 
the plaintiff means to claim. After 
a contest has been conducted in this 
manner, it is too iate, in a court 
of error, to complain that judgment 
passed for more than was really in 
controversy.” Hill v. Hill, supra. 

“But the plea of not guilty, always 
applicable if standing alone to what- 
ever is described in the plaintiff’s 
writ, may be limited and brought 
down to the real point of contest by 
a description, filed therewith, of the 
part of the premises for which de- 
fence is intended to be taken. And 
when this. is done, it operates as a 
disclaimer of the possession of all 
else in the plaintiff’s writ, than that 
only for which specific defence is 
taken, and if no more is recovered 
than the part disclaimed the plain- 
tiff recovers no costs.” Kirkland v. 
Thompson, supra. 

3. See cases supra note 2. 

4. Disclaimer see supra § 130. 
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the residue.5 The question whether a limitation in 
a deed from plaintiff to defendant was inserted 
without the knowledge of defendant is not raised 
by an answer claiming that the deed as worded con- 
veyed all of the right, title, and interest, of plaintiff 
in, and to, premises in controversy.® 

Disclaimer.? Where defendant in his answer dis- 
claims any beneficial interest in the premises, and 
also denies that he was in the possession or occu- 
pancy of them, he is not entitled to litigate the title 
with plaintiffs.® Under a statute permitting de- 
fendant in ejectment to file a disclaimer and suggest 
that the suit arises from a disputed boundary line, 
whereupon the question of the true location shall 
be submitted to a jury, no issue of title is triable 
upon such a disclaimer.® If defendant pleads not 
guilty as to the whole tract and enters a disclaimer 
as to part of land plaintiff may, in some jurisdic- 
tions if he so elects, take issue on the plea of dis- 
claimer, otherwise he should take judgment for 
want of a plea as to the lands disclaimed and join 
issue on the plea of not guilty as to the balance.?® 

Defense of adverse possession. The defense of 
adverse possession is generally regarded as a denial 
of plaintiff’s title, but it has been held that the 
rule has no application when plaintiff’s proper title 
is not put in issue, and defendant relies wholly on 
adverse possession to establish an independent title 
in himself.12 And a claim by adverse possession in 
defendant’s bill of particulars does not admit that 
plaintiff has a good paper title.t* 

Sufficiency and scope of denials. Specific denials 
of fundamental allegations in the complaint may 
amount to ‘a general denial and put plaintiff on 
proof of his title.1# A simple denial of the allega- 
tions of plaintiff’s title and right to possession is 
the proper and _ sufficient mode of putting 
that fact in issue, 1° and it is unnecessary to allege 
the facts invalidating plaintiff’s title,® and if 
alleged such allegation may be stricken out as sur- 
plusage.17 But a plea or answer alleging facts 
which if true show that plaintiff has no title is 


5. Crandall v. Lynch, 20 App. (D. 15. 
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sufficient to put such title in issue upon such facts.** 
And the right to possession is put in issue where the 
complaint alleges that plaintiff is entitled to im- 
mediate possession by virtue of a lease from a per- 
son named, by an answer denying these allega- 
tions.19 A mere denial of possession on the part of 
defendant does not put in issue the title of plain- 
tiff,2° nor does a plea or answer merely denying that. 
plaintiff has demanded possession.2! Where the 
title of plaintiff’s ancestor is not put in issue by a 
direct denial it will not be held to be put in issue by 
inference through assertions by defendant of title 
in himself which may be referred to a claim of ad- 
verse possession22 A defendant cannot, by setting 
up a title for plaintiff in his answer and pleading to 
it, compel plaintiff to take issue with him on the 
title thus set up.2* Where plaintiff claims under a 
mortgagee’s ‘sale, and also by reason of an estoppel, 
arising out of a judgment against defendant in a for- 
mer action involving the title to the same land, a 
general denial of plaintiff’s ownership does not con- 
trovert the existence of the record of the judg- 
ment.2 A defense of title by an executed parol 
gift may be put in issue by an answer which alleges. 
that the donor was at the time of his death seized 
of the premises and had good and sufficient title 
thereto.?® 

Admissions. An averment in the complaint that 
defendant is in possession admits prima facie title 
in defendant.?° Plaintiff’s title is not admitted by 
failure to deny allegations insufficient to show title 
in plaintiff.27 Where the complaint alleges that 
plaintiff claims title under an abstract set out, and 
the abstract does not show a prima facie title, 
failure to answer such averment does not operate 
as admission of title.28 An issue as to plaintiff’s 
title raised by a general denial is ndt qualified by a 
subsequent admission in the answer of possession 
of a part of the land claimed, denying the posses- 
sion or withholding of the remainder.?® The failure 
of defendant to controvert the prima facie. title 
alleged by plaintiff, and pleading in avoidance 


18. 


C.) 73; Stevens v. Griffith, 3 Vt. 448. 
6. Allen v. Hall, 31 Colo. 206, 73 
P 844. 
Fe DEO ann ee generally see supra 


8. Marks v. Jones, 71 Minn. 274, 
73 NW 961. 

9. Pennington v. Mixon, (Ala.) 74 

See also supra § 130. 

10. Torrey v. Forbes, 94 Ala. 135, 
10 S 320. See also supra § 130. 

11. Clayton v. Rose, 87 N. C. 106. 

12. Knight v. Denman, 64 Nebr. 
814, 90 NW 863. 

{a] Thus an answer denying that 
plaintiff’s testatrix on a date named 
“was the owner in fee simple and 
entitled to the possession” of the 
land in controversy, and denying that 
she died “on or about” said date, be- 
ing consistent with ownership after 
said date and before she died, and 
also with ownership before and after 
said date, subject to a right of pos- 
session in someone else, does not put 
plaintiff upon proof of title. Knight 
v. Denman, 64 Nebr. 814, 90 NW 863. 

13. Troth v. Smith, 68 N. J. L. 36, 
52 A 243. 

hs Ransom v. Anderson, 9 S. C. 
438. 

{a] Where seizin in fee and right 
to immediate possession is alleged in 
a complaint, an answer denying both 
seizin and right to possession is held 
good as a general denial, and to put 
plaintiff on proof of his title just as 
the plea of general issue would in 
the old action of trespass to try title. 
Ransom v. Anderson, 9 S. C. 43 


73 P 469; Holland v. Coleman, (Ky.) 
114 SW 305; Mauldin v. Ball, 5 Mont. 
96, 1 P 409; Corwin v. Corwin, 9 Barb. 
(N. Y.) 219 [rev on other grounds 6 
IN. SY. 342, 57 AmD: 45373 ‘Lerrell “vy. 
pierce 13 NYCivProc 178, 12 NYSt 


97. 

[a] Rule applied.—(1) Where the 
answer contains sufficient specific de- 
nials to put plaintiff’s title in issue 
it is not demurrable, although it un- 
dertakes to plead specifically title in 
defendant and fails sufficiently to 
plead such title. Northern Pac. : 
Co. v. McCormick, 55 Fed. 601 (Mon- 
tana practice). (2) Where the an- 
swer denies plaintiff’s allegations of 
title, further allegations of title in 
defendant are not new matter requir- 
ing a replication. Mauldin v. Ball, 5 
Mont. 96, 1 P 409. 

16. Terrell v. Wheeler, 13 NYCiv 
Proe 178, 12 NYSt 597. 

{a] Title in defendant or another 
need not be alleged, where the an- 
swer contains a sufficient denial of 
plaintiff’s title. Northern Pac. R. Co. 
v. McCormick, 55 Fed. 601 (Montana 
practice); Holland v. Coleman, (Ky.)y 
114 SW 305; Mauldin v. Ball, 5 Mont. 
96, 1 P 409. 

[b] Leave to amend so as to set 
up special facts invalidating plain- 
tiff’s title is properly refused, as 
that matter is available under de- 
nials in the answer already filed. Ter- 
rell v. Wheeler, 13 NYCivProc 178, 12 
NYSt 597. 

17. Nelson vy. O’Brien, 139 Cal. 628, 
713 P 469; 


Nelson v. O’Brien, 139 Cal, 628, 


Corwin v. Corwin, 9 Barb. 219, 
226 [rev on other grounds 6 N. Y 
342, 57 AmD 453]. 

127. 

_“The defendant was at liberty in 
his auswer to controvert the plain- 
tiff’s allegations of title, in express 
words; or to set out the existence of 
facts, which if true, would show that 
the plaintiffs had no title. By omit- 
ting to put the title in issue by a dis- 
tinct and specific denial, the defend- 
ant has taken upon himself the bur- 
then of stating facts in his answer, 
which taken to be true, are sufficient. 
of themselves to show that the plain- 
tiffs have no title.” Corwin v. Cor- 
win, supra. 

19. Wilkins v. Williams, 3 NYS 
897, 15 NYCivProe 168. 

20. Shiver v. Hardy, 145 Ala. 660, 
39_S_669; Ford v. Sampson, 30 Barb. 
se Y.) 183, 8 AbbPr 332, 17 HowPr 


See also supra § 


21. Ford v. Sampson, 30 Barb. (N. 
Yay Misoe 


‘22. Knight v. Denman, 68 Nebr. 
383, 94 NW 622, hae 


23. See supra § 127 note 81. 
24 Johnson v. Pate, 90 N. GC. 334. 
25. Hayes v. Hayes, 126 Minn. 389, 


148 NW 125. 
26. Carroll v. McLaren, 60 Or. 233, 
118 P 1034. 
27. Dugas 
87, 60 SE 268 
28. Dugas v. Hammond, 130 Ga. 
87, 60 SE 268. 
29. Stites v. Gater, 5 Cal. Unrep. 
Cas. 389, 45 P 185. 


v. Hammond, 130 Ga. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number.. 
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thereof of a tax deed and adverse possession as title 
in himself, is an admission of plaintiff’s title as 
alleged.*° Where, in an action in equity in the 
nature of ejectment, plaintiff sets up his chain of 
title and some of the links are attacked by the 
answer, the other links stand admitted.31 An aver- 
ment that defendant claimed title in fee which he 
deraigned through an administrator’s sale is not a 
denial that plaintiff is the owner in fee in case such 
sale is void, but amounts to an admission of plain- 
tiff’s title in such case.3? An answer alleging that 
the deed under which plaintiff claims is void does 
not admit that plaintiff is an innocent purchaser 
for value by failing to allege that he had notice of 
defendant’s title.?3 

[§ 161] b. Plaintiff’s Lease, Entry, and Ouster. 
It has been said that the plea of not guilty is equiva- 
lent in its effect to the consent rule,?+ and admits 
lease, entry, and ouster.?5> Ouster may also be ad- 
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mitted by other pleadings,?* as where the answer 
puts in issue plaintiff’s title and right of possession, 
but does not deny that defendant is in possession,** 
or by denial of title of a cotenant.%§ , 

{§ 162] c. Defendant’s Possession or Claim of 
Title. A plea of the general issue does not, except 
as the rule may have been changed by particular 
statutes, admit possession in defendant,®® but under 
statutory modifications of common law rules in 
many jurisdictions a plea of not guilty admits de- 
fendant’s possession,*® although by some of such 
statutes defendant is permitted to accompany his 
plea of not guilty with a statement of record limit- 
ing the extent of his possession,** or to file a plea 
limiting his defense to a portion of the premises 
sued for,4? in which ease plaintiff is entitled to a 
judgment that he recover possession of the part 
not defended for.4? Where the effect of the general 
issue is to admit defendant’s possession or claim of 


30. Harvey v. Douglass, 73 Ark. 
221, 83 SW 946. 

31. War Fork Land Co. v. Spivey, 
162 Ky. 600, 172 SW 1042. 

32. Pryor v. Madigan, 51 Cal. 178. 


Pern: Funkhouser v. Mallen, 62 Mo. 
34. Peroio v. Doe, 197 Ala. 560, 73 
S$ 197; Newton v. Louisville R. Co., 


110 Ala. 479, 19 S 19; Swann v. Kidd, 

W30Alan 173% ‘Clark v7 Clark, 51 0Ala. 

498; King v. Kent, 29 Ala. 542. 
35. Collier v. Alexander, 142 Ala. 

422, 38 S 244; Bynum v. Gold, 106 Ala. 

a: ee S 667; Cumming v. Butler, 6 
a 


[a] By the consent rule, as a con- 
dition of leave to appear and defend, 
defendant stipulated to admit lease, 
entry, and ouster, and to plead not 
guilty relying only on questions of 
title. See supra §§ 3, 106, 159. 

36. Carpenter.v. Carpenter, 119 
Mich. 167, 77 NW_7038. ‘ 

37. Salmon v. Wilson, 41 Cal. 595; 
Dondero v. O’Hara, 3 Cal. A. 633, 8 
P 985; Lamb v, Lamb, 139 Mich. 166, 
102 NW_645. 

fa] Thus in ejectment involving 
the location of the boundary line be- 
tween plaintiff and defendant, where 
defendant’s plea alleged an agree- 
ment to fix the boundary line, and 
that defendant in reliance on the 
agreement entered on the lands oc- 
cupied by the owner of the lands de- 
scribed in the declaration, for the 
purpose of erecting a fence on the 
boundary line as located by the sur- 
vey, an objection that the evidence 
failed to show an ouster was not 
available to defendant. Lamb v. 
Lamb, 139 Mich. 166, 102 NW 645. 

{b] An answer denying plaintiff’s 
title and right of possession is suf- 
ficient evidence of ouster, where the 
evidence tends to prove that defend- 
ants were in possession of the prem- 
ises when the action was commenced. 
Moore v. Moore, 4 Cal. Unrep. Cas. 
TSOAS4 ue. 90: 

[ec] Plaintiff is not bound to prove 
ouster if defendant in his answer ad- 
mits acts amounting to an ouster, but 
denies plaintiff’s title or right to pos- 
session. Ketchum v. Barber, 2 Cal. 
Unrep. Cas. 698, 12 P 251. ‘ 

[d] Allegations of possession ina 
cross complaint not denied is suffi- 
ecient proof of ouster. Dondero v. 
O’Hara, 3 Cal. A. 633, 86 P 985. 

38. Phelan v. Smith, 100 Cal. 158, 
34 P 667; Spect v. Gregg, 51 Cal. 198; 
Combs v. Brown, 29 N. J. L. 36; Aiken 
v. Lyon, 127 N. C. 171, 27 SE 199; Gil- 
christ v. Middleton, 107 N. C. 663, 12 
SE 85; McDonald v. Restigouche Sal- 
mon Club, 33 N. B. 472. 

39. D. C.—Crandall v. Lynch, 20 
App. 73. 

Wa Jones v. Lofton, 16 Fla. 189 
(but by express statute the rule an- 
nounced was changed. See Buesing 
v. Forbes, 33 Fla. 495, 15 S 209). 

Ga.—Cumming vy Butler, 6 Ga. 88. 

Pa.—MelIntire v. Wing, 113 Pa. 67, 
4 A 197; Kirkland v. Thompson, 5i 
Pa. 216; McCanna v. Johnston, 19 Pa. 
434; Dietrick v. Mateer, 10 Serg. & R. 
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151. But see Ulsh v. Strode, 13 Pa. 
433 (holding the rule to have been 
changed by the act of March 21, 
1806); Hoig v. Clark, 22 Pa. Co. 552 
(holding that defendants by appear- 
ing and pleading the general issue 
admitted themselves to be in posses- 
sion of the land claimed in the writ). 

Vt.—Stevens v. Griffith, 3 Vt. 448, 
456; Evarts v. Dunton, Brayt. 70. 

“A general plea of not guilty puts 
in issue both title and possession.” 
Stevens v. Griffith, supra. 

{a] English practice —‘“The prac- 
tice in England varied as to the ne- 
cessity of the plaintiff’s proving that 
a defendant, who pleaded not guilty, 
was in possession of the land at the 
commencement of an action of eject- 
ment. The most usual practice was 
to require the plaintiff to prove, that 
such defendant was in possession of 
the land in controversy when the 
suit was commenced. But the court 
of King’s Bench at the Michaelmas 
term, 1820, by a rule declared that 
the practice of requiring the plaintiff, 
before he could recover, to prove that 
the defendant, who had pleaded not 
guilty, was in possession, when the 
suit commenced, was improper; and 
therefore it was abolished in that 
court. And they entered a formal 
rule to that effect. . . . In the United 
States some of the State courts fol- 
lowed the practice of the Court of 
King’s Bench and did not require the 
plaintiff, in order to recover, to prove 
in an action of ejectment that the de- 
fendant at the commencement of the 
suit was in the possession of the 
premises. Others followed the prac- 
tice of the court of common pleas 
and required the plaintiff, before he 
could recover, to prove that when 
the suit commenced, the defendant 
was in possession of the premises. 
And this diversity in the practice in 
different States has continued since 
the passage by them of various stat- 
utes abolishing fictions in the action 
of ejectment and the consent-rule.” 
Beckwith v. Thompson, 18 W. Va. 108, 
132 


Evidence of service of writ in con- 
nection with plea of not guilty see 
infra § 181 text and note 96. 

40. See statutory provisions; and: 

Ala.—Cockran v. Kimbrough, 157 
Ala. 454, 47 S 709; Jackson v. Tribble, 
156 Ala. 480, 47 S 8310; Collier v. Alex- 
ander, 142 Ala. 422, 38 S 244; Bailey 
v. Selden, 124 Ala. 403, 26 S 909; New- 
ton v. Louisville, etc., R. Co., 110 Ala. 
474,19 S 19; Bynum v. Gold, 106 Ala. 
427, 17 S 667; Swann v. Kidd, 78 Ala. 
173; Crosby v. Pridgen, 76 Ala. 385; 
McQueen v. Lampley, 74 Ala. 408; 
Callan v. McDaniel, 72 Ala. 96; Alex- 
ander v. Wheeler, 69 Ala. 332; Kirk- 
land v. Trott, 66 Ala. 417; Bernstein 
v. Humes, 60 Ala. 582, 31 AmR 52; 
Philpot v. Bingham, 55 Ala. 435; Mor- 
ris v. Beebe, 54 Ala. 300; Clarke v. 
Clarke, 51 Ala. 498; Sledge v. Doe, 
51 Ala. 386; King v. Kent, 29 Ala. 542. 

Fila.—Dallam v. Sanchez, 56 F'la. 
779, 47 S 871; Winn v. Coggins, 53 
Fla. 327, 42 S 897; Buesing v. Forbes, 


33 Fla. 495, 15 S 209; Horne v. Carter, 
20 Fla. 45. 

Ill.—Burns v. Curran, 275 Ill. 448, 
114 NE 166; Phillips v. Glos, 255 Ill. 
58, 99 NE 77; Glos v. Spitzer, 22€ Ill. 
82, 80 NE 743; Shumway v. Leturno, 
225 Ill. 601, 80 NE 403; Wieland v. 
Kobick, 110 Ill. 16, 51 AmR 676; Dick- 
erson v. Hendryx, 88 Ili. 66. 

Md.—Wallis v. Wilkinson, 73 Md. 
128, 20 A 787. 

Miss.-—Dean v. Tucker, 58 Miss. 487. 

N. J.—Jacobson v. Hayday, 83 N. J. 
L. 537, 83 A 902; French v. Robb, 67 
N. J. L. 260, 51 A 509, 91 AmSR 433, 
57 LRA 956. 
each ee v. Brooks, 6 Heisk. 

W. Va.—Beckwith v. Thompson, i8 
W. Va. 103. 

[a] Reason for rule.—‘In the 
common law action of ejectment, 
prosecuted nominally by and against 
fictitious lessees, the real defendant 
in interest is only admitted to defend 
upon entering into ‘the consent rule’ 
and pleading the general issue. By 
entering into the rule, the defendant 
consents to be substituted for the 
casual ejector, to appear to plaintiff's 
suit to receive a declaration in eject- 
ment and to plead not guilty, at the 
trial to insist upon his title only, to 
confess at the trial plaintiff’s lease, 
entry and ouster, and defendant’s pos- 
session at commencement of the ac- 
tion, &c. &c.” Bynum vy. Gold, 106 
Ala. 427, 432, 17 S 667. 

[b] A joint plea of not guilty has 
been held to confess a joint lease, 
entry, and ouster, of plaintiff, and a 
joint possession of the lends sued 
for. Simmons v. Sharpe, 148 Ata. 217, 
42 S 441. 

41. Crosby v. Pridgen, 76 Ala. 385; 
Callan _v. McDaniel, 72 Ala. 96; Mor- 
ris v. Beebe, 54 Ala. 300. 

[a] In Alabama, (1) by statute, 
the plea of not guilty admits posses- 
sion by defendant of all the premises 
sued for, unless he accompanies it 
with a statement upon the record 
limiting the extent of his possession. 
Callan v. McDaniel, 72 Ala. 96, 103. 
(2) “It is not pleading which is con- 
templated, but simply a statement 
upon the record of the extent of the 
possession of the defendant, that it 
may be known for what part of the 
premises he appears and defends.” 
Callan v. McDaniel, supra. (3) “The 
statement is sufficient—answers all 
the purposes for which it is intended 
—when with reasonable certainty it 
designates and describes a part, so 
that it is distinguished from the resi- 
due of the premises.’ Callan v. Mc- 
Daniel, supra. (4) “If it be vague 
and uncertain, a motion should be 
made to strike it from the record, 
leaving the plea of not guilty to stand 
an admission of the possession of 
the entire premises. It is not, like 


pleading, subject to demurrer.” Cal- 
lan v. McDaniel, supra. 

42. See statutory provisions; and 
Camden County v. Sharpless, 83 N. 


Jet 443) 8b A222; 
43. See cases supra note 41. 
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title or interest in the premises, such facts must be 
put in issue by a special denial or plea.** But the 
plea of not guilty admits only defendant’s posses- 
sion at the time of the commencement of the 
action;*® it admits nothing as to the nature, char- 
acter, extent, or duration, of such possession.4® A 
plea or answer merely denying that defendant is in 
possession or that plaintiff has demanded possession 
does not put in issue defendant’s claim of title to, 
or interest in, the land described.47 Where one of 
two defendants jointly sued admits possession, 
plaintiff is not barred from recovery by the fact 
that the other codefendant is not in possession.*® 
Denials under the codes. In some jurisdictions 
a general denial is sufficient to place in issue de- 
fendant’s possession.*® In others, a general denial 
admits possession by defendant at the time of the 
commencement of the action,®°° and an averment of 
possession by defendant is not put in issue by an 
answer which does not deny possession.®+ A denial 
of possession by defendant must relate to the time 
of the commencement of the action.°? A denial of 
entry and ouster also necessarily denies a withhold: 
ing of possession.°? And an answer which denies 
plaintiff’s title and avers title in another, and that 
defendant’s title has been divested by a judicial 
sale, and that the purchaser at such sale has been 
put in possession, is a denial of possession.®* An 
answer denying that plaintiff at the date laid in the 
declaration, or any other time, was possessed of, or 
entitled to, possession of the premises, is a suffi- 
cient denial of plaintiff’s possession or right of 
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possession.®> A denial in the answer that defend- 
ant is wrongfully and unlawfully in the possession 
of land consisting of a virgin forest is not evidence 
that he is exercising such control over the land as 
will subject him to a possessory action.®® Defend- 
ant does not admit possession by an allegation in his 
answer showing an incidental possession as the hus- 
band of the true owner with whom he lived.*? 

Consent rule. The consent rule confessing lease, 
entry and ouster does not relieve plaintiff of the 
necessity of proving that defendant is in posses- 
sion of the premises which he seeks to recover.°* 
And where a defendant is substituted by consent he 
must admit that he was in actual possession.®? But 
where there is no surprise and the parties go to 
trial on the question of title, there being no diffi- 
culty as to the identity of the land, and both plain- 
tiff and defendant set up a claim for the whole of 
it, defendant cannot, after verdict against him, say 
that he was not in possession at the time action was 
begun.°° Where the consent rule has been altered 
from its original form so as to include a confession 
of possession as well as of lease, entry, and ouster, 
it constitutes an admission of possession.% 

Adverse possession. The plaintiff so far as a plea 
of adverse possession is concerned admits defend- 
ant’s possession at the time suit is begun by suing 
in ejectment.®? A plea of adverse possession ad- 
mits possession in defendant.®* A plea or answer 
merely denying that defendant is in possession, or 
that plaintiff has demanded possession does not 
raise the question of adverse possession.®* 


44. Morris v. Beebe, 54 Ala. 300; 
Gill v. Graham, 54 Fila. 259, 45 S 845; 
Burt v. Florida, etc., R. Co., 43 Fla. 
339, 31 S 265; Buesing v. Forbes, 33 
Fla. 495, 15 S 209; Coffee v. Groover, 
20 Fla. 64 [rev on other grounds 123 
Uas. 1,2 SCt. 1,731 Led) 5113 Horne 
v. Carter, 20 Fla. 45; Glos v. Spitzer, 
226 Ill. 82, 80 NE 743 [under Hurds’ 
Rev. St. (1905) ¢ 45 §§ 21-22]; South 
Park Comrs. v. Gavin, 139 Ill. 280, 28 
Ne 826; Dickerson v. Hendryx, 88 Ill. 


“The plea of not guilty is not a 
denial that the defendant claims title 
to or.an interest in the premises. That 
issue is made in actions of ejectment 
by filing a special plea verified by af- 
fidavit.” Phillips v. Glos, 255 Ill, 58, 
99 NE 77 (under Hurds’ St. 
ec 45 §§ 21, 22). 

45. Dallam v. Sanchez, 56 Fla. 779, 
47 S 871. 

Dallam v. Sanchez, 56 Fla. 779, 
47 S 871. ° 

47. Glos v. Spitzer, 226 Ill. 82, 80 
NE 743; South Park Comrs. v. Gavin, 
139 Tll. 280, 28 NE 826; Dickerson v. 
Hendryx, 88 Ill. 66. 

[a] Replication and rejoinder.— 
Where plaintiff replies to a special 
plea denying possession and demand 
by averring that defendant was sued 
because he claimed some interest in, 
or title to, the premises, a rejainder 
denying said claim of interest or title 
puts this question in issue. Glos v. 
Spitzer, 226 Ill. 82, 80 NE 748. 

48. Dennis v. Price, 148 Ala. 243, 
41 S 840. 

49. Carter v. Carter, 237 Mo. 624, 
141 SW 873; Llewellyn v. Llewellyn, 
201 Mo. 303, 100 SW 40. 

50. Holman v. Elliott, 86 Ind. 231. 

fa] A general denial under the 
Washington code admits that defend- 
ant is a trespasser without title. Al- 
len v. Higgins, 9 Wash. 446, 37 P 
671, 48 AmSR 847 [Code Proce. § 532]. 

51. Schenk v. Evoy, 24 Cal. 104; 
Burke v. Table Mountain Water Co., 
12 Cal. 403; Yorks v. Mooberg, 84 
Minn. 502, 87 NW 1115: McCarty v. 
Clark County, 101 Mo. 179, 14 Sw 51; 
Tomlinson v. Lynch, 32 Mo. 160. 

52. Schenk v. Evoy, 24 Cal. 104. 

{a] Inenfficient denial—An aver- 


ment that defendant “is” not in pos- 
session of the lands described in the 
complaint, and that he does not with- 
hold nor has he ever withheld the 
same from plaintiffs, is not a suffi- 
cient denial of the charge that he 
was in possession at the time when 
the action was brought. Schenk v. 
Evoy, 24 Cal. 104. 

: 53. Hawkins v. Reichert, 28 Cal. 
534. 

54, Carson v. Dundas, 39 Nebr. 
503, 58 NW 141. 

55. Weeks v. Link, 137 Cal. 502, 
70 P 548. 

56. Duncan v. Hall, 117 N. C. 443, 
23 SE 362. 

57. Huber v. Bletzer, 19 NYS 506. 

fa] Illustration. — Defendant in 
his answer alleged that at the time 
(1881) of the delivery of the deed 
under which plaintiff claimed, the 
land was in his (defendant’s) actual 
possession; that he entered into pos- 
session under a deed made in 1870, 
and in 1886 conveyed the land to one 
S, who on the same day conveyed to 
his (defendant’s) wife; that there- 
after his wife. continued in the pos- 
session and occupation of the land; 
that there had been a continuous oc- 
cupation and possession under claim 
of title and adverse to plaintiff by his 
wife and her grantors for more than 
twenty years prior to the commence- 
ment of the action; that defendant 
‘Is in possession and occupation of 
said premises under” his wife, ‘‘and 
was lawfully in the possession there- 
of with the permission of” his wife 
when the action was brought. It was 
held that the answer did not admit 
an actual possession by defendant in- 
dependent of his wife, and that he 
could defeat the action by showing 
that he was only in possession as 
rer husband. Huber v. Bletzer, 19 
NYS 506. 

58. Wilson v. Campbell, (Pa.) 1 
Dall. 126, 1 L. ed. 66; Hipp v. For- 
ester, 52 N. C. 599; Atwell v. McLure, 
49 N. C. 371; Albertson v. Reding, 6 N. 
C. 283; Southgate v. Walker, 2 W. 
Va. 427. 

_{a] “Notwithstanding the confes- 
sion of lease, entry and ouster by the 
defendant, in entering into the com- 


mon rule, the plaintiff, at the trial, 
must prove the defendant to have 
been in possession at the commence- 
ment of the action.” ‘Wise v. Wheeler, 
28 N. C. 196, 199. 

{b] Whether the consent rule be 
general or special the lessor of’ plain- 
tiff is bound to prove defendant in 
possession of the premises which 
he seeks to recover. Albertson v. 
Reding, 6 N. C. 283. 

59. Wise v. Wheeler, 28 N. C. 196. 

[a] Illustration.—Where the dec- 
laration has been served on a tenant 
as the tenant in possession, the land- 
lord if admitted as a defendant must 
not only enter into the common rule 
but also admit that he was in actual 
possession at the time of the service 
of the declaration. Wise v. Wheeler, 
28 N. C. 196. 


60. Atwell v. McLure, 49 N. C. 371. 
61. Rawley v. Doe, 6 Blackf. 
(Ind.) 143. 


elt was usual for the consent rule 
to ascertain the premises in the pos- 
session of the defendant. When this 
was not done, the plaintiff had to 
prove the defendant in possession of 
the premises for which the ejectment 
was brought. The 24th rule of prac- 
tice for the circuit court is a literal 
copy of the English rule (R. M. 1 Geo. 
4th, K. B.), requiring the defendant 
to specify additionally for what 
premises he intends to defend, and 
to confess upon the trial that he, or 
his tenant, as the case may be, was, 
at the time of the service cf the dec- 
laration, in the possession of such 
premises. This rule operates as a 
notice of the premises for which the 
tenant means to defend, and suner- 
sedes the necessity of the plaintiff’s 
proving him in possession of them at 
the trial. The plaintiff takes judg- 
ment against the casual ejector, for 
ae oe part mes eT specified 

e consent rule.” 4 

51 Ala. 386, 387. SES nye 


Bact Crowder v. Doe, (Ala.) 50 S$ 
atti eRe Louie Tae) Mo ins Sa 
SW 1002. ; ; ; 

mie eee Vv. Sampson, 30 Barb. (N. 
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§§ 162-167] 


Land in possession of tenant. A landlord who is 
admitted to defend in an action against his tenant 
is held to admit his or his tenant’s possession.®® 

[§ 163] d. Description*of Premises. A plea of 
not guilty admits that the land described is that 
covered by the title alleged in the declaration.£* Nor 
is any issue as to the location of the boundary of a 
town raised, where the complaint describes the land 
as bounded by such town and the answer simply dis- 
claims title.” 

[§ 164] e. Common Source. The defendant by 
failing to deny an allegation that he claims from a 
common source with plaintiff must be held to have 
admitted it.66 Where tke answer contains a dis- 
tinct admission that defendant claims his title and 
right of possession through a common grantor 
plaintiff may rely upon such admission®® and plain- 
tiff does not waive his right by introducing evidence 
by which he attempts to prove title in the common 
source.“° A denial in the answer that defendant 
“‘derived’’ title from a common source will, in the 
absence of a motion for a more specific statement, 
be treated as a denial of an allegation that he 
claimed title through a common source. If de- 
fendant claims possession under contract with 
plaintiff for purchase of the property, evidence of 
title on plaintitf’s part becomes immaterial.7? 
Where defendant recognizes the title to have been 
originally in plaintiff but claims the land only by 
virtue of a parol gift followed by adverse posses- 
sion, the only issue is whether the right of defend- 
ant has become perfect against the otherwise con- 


65. King v. Brittain, 32° N. C. 116 [e] 
(holding, however, that if several|]to a witness 


EJECTMENT 


under a statutory plea which 


Other land.—A question put 
in ejectment as to 
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fessed legal title of plaintiff.7$ 

[§ 165] f. Plaintiff’s Capacity to Sue. A plea 
of not guilty admits the right of plaintiff to sue in a 
representative capacity, as administrator, and obvi- 
ates the necessity of proof on that point.7 After 
issue is joined in an action by school commission- 
ers the title only is in issue, and it is not necessary 
for them to prove the regularity of the proceeding 
whereby they were appointed and qualified.7® 

{§ 166] g. Damages, Improvements, and Mesne 
Profits. The amount of damages is not confessed 
by a failure to deny them.7® An allegation of the 
value of the rents and profits constituting the 
measure of damages is not denied by a denial that 
the withholding of possession by defendant had 
caused plaintiff damage in such sum for any length 
of time or for any other sum.*’ A claim for better- 
ments is not permissible under the general issue."® 

[§ 167] B. Evidence Admissible under Plead- 
ings—1. In General. Evidence will not be received 
upon matters concerning which no issue is raised 
by the pleadings.”® It is obvious that a party 
cannot introduce evidence which is in contradiction 
of the allegations of his pleadings.*° Where issue 
is joined on an immaterial plea evidence relevant 
to the issue must be received and the issue must be 
submitted to the jury.*+ 

General issue or denial. In the absence of a 
statutory provision to the contrary defendant may 
introduce in proof all matters of legal defense under 
a plea of the general issue,®? or general denial,®? or 
amounts to the 
Seer eee v. Parish, 11 La. Ann. 


tracts are embraced in the declara- 
tion the admission extends only to 
that tract the tenant of which was 
served with process). 


66. Tongue v. Nutwell, 17 Md. 212,° 
79 AmD 649. 

67. Hill’ v. Forkner, 76 Ind. 115. 

68. Stafford v. Watson, 41 Ark. 17. 

69. McDonald v. Hannah, 59 Fed. 
977, 8 CCA 426. 

70. McDonald v. Hannah, 59 Fed. 


977, 8 CCA 426. 

¥1. Nicklace v. Dickerson, 65 Ark. 
422, 46 SW 945. 
. 72. Baldridge v. Centgraf, 82 Kan. 
240, 108 P 83. 

73. Davis v. Davis, 68 Miss. 478, 
10 S 70. 

74, Clarke v. Clarke, 51 Ala. 498 
Me Worsham v. Goar, 4 Port. (Ala.) 


75. Bowers v. Tally’s Cove School 
Comrs., 7 Yerg. (Tenn.) 117. 

76. McAdams v. Lotton, 118 Ind. 
1, 20 NE 5238. 

Mesne profits and damages gen- 
erally see infra §§ 358-389. 

77. Gervaise v. Brookins, 156 Cal. 
110, 103 P 332. 

78. McRae y. Preston, 54 Fla. 190, 
44 S 946. 

79. Busbee v. Thomas, 175 Ala. 
423, 57 S 587; Empire Ranch, etce., Co. 
v. Howell, 23 Colo. A. 386, 128 P 474; 
McLaurin v. Cronly, 90 N. C. 50; 
es v. Haley, 56 Wash. 218, 105 P 
478. 

[a] Where a plaintiff is substi- 
tuted for the original plaintiff by an 
order declaring that all the allega- 
tions and denials of the pleadings 
shall apply to him, and one of such 
allegations was that plaintiff was en- 
titled to posession at the time the 
action was brought, a deed from the 
original plaintiff to the new one pend- 
ing the action is not admissible, be- 
ing irrevelant to any issue_made by 
the pleadings. Northern R. Co. v. 
Jordan, 87 Cal..23, 25 P 273. 

[b] fo admit proof that an as- 
signment of a bond for the convey- 
ance of real estate was intended only 
as security, the answer kha al- 
lege that it was so “received,” as 
well as assigned. McClane v. White, 


5 Minn. 178. 


whether plaintiffs had exercised any 
acts of ownership over any of the 
land in suit, ‘or anything else,” in the 
last twenty-five years is objection- 
able, as calling for matters outside 
the issues. Busbee v. Thomas, 175 
Ala. 423, 57 S 587. 

[d] Where a complaint alleges 
title in plaintiff and wrongful with- 
holding of pessession by defendant 
and the answer after a general denial 
alleges title in defendant, the issue of 
title only is raised and not the de- 
fenses of right of way by prescrip- 
tion or by necessity or that an actual 
highway exists. Burlew v. Hunter, 
41 App. Div. 148, 58 NYS 453. 

Tae Hutchins v. Hutchins, 98 N. 

[a] Illustration.-—W here the 
averment is that property is to be 
reconveyed on request without pay- 
ment, evidence of an agreement that 
the grantee shall reconvey on pay- 
ment of a debt is not admissible. 
Hutchins v. Hutchins, 98 N. Y. 56. 

81. McKinnon v. Lessley, 89 Ala. 
625; 8S 9: 

82. Ala—Smith v. Bachus, 195 
Ala. 8, 70 S 261; Roman v. Lentz, 194 
Ala. 610, 69 S 827; Boon v. Riley, 171 
Ala. 657, 54-S 997; Edinburgh-Ameri- 
Land Mortg. Co. v. Canterbury, 
Ala. 444, 53 S 823; Hughes v. 
Rose, 163 Ala. 368, 50 S 899; Vade- 
boneoeur v. Hannon, 159 Ala. 617, 
49 S 292; Etowah Min. Co. v. Doe, 127 
Ala. 663, 29 S 7; McClendon v. Equit- 
able Morte. Co., i122 Ala. 384, 25 S 30; 
Smith v. Cox, 115 Ala. 503, 22 S 78; 
Richardson v. Stephens, 114 Ala. 238, 
21 S 949; Newsome v. Guy, 109 Ala. 
305, 19 S 448; Lomb v. Pioneer Sav., 
etc., Co., 106 Ala. 591, 671, 17 S 670; 
Bynum v. Gold, 106 Ala. 427, 17 S 667; 
Torrey v. Forbes, 94 Ala. 135, 10 S 
320; Morris v. Beebe, 54 Ala. 300. 

D. C.—MecMillan v. Fuller, 41 App. 
384. 

Fla.—McKinnon v. Johnson, 57 Fila. 
120, 48 S 910; Barco v. Fennell, 24 Fla. 
378, 5 S 9; Coffee v. Groover, 20 Fla. 
64 [rev on other grounds 123 U. S. 
ieseSCpmt mote ta eed,, ill); »EoOrne) vi. 
Carter, 20 Fla. 45. ‘ 
<p en OTE ita v. Hungate, 110 Il. 


Me.—Morse v. Sleeper, 58 Me. 329; 
Chaplin v. Barker, 53 Me. 275; Stan- 
ley v. Perley, 5 Me. 369. 

Mass.—Johnson y. Boardman, 6 Al- 


len 28. 
Mich.—Miller v. Beck, 68 Mich. 76, 
35 NW 899. 


Miss.—Bernard v. Elder, 50 Miss, 
336; Hutto v. Thornton, 44 Miss. 166. 

N. J.—Stewart v. Camden, etce., R. 
Com 33 Nadie. ts 

N. C.—Witty v. Barham, 147 N. C. 
479, 61 SE 372. 

Pa.—Black v. Tricker, 52 Pa. 436; 
Zeigler v. Fisher, 3 Pa. 365; Gallagher 
v. MeNutt, 3 Serge. & R. 409; Phillips 
v. Crist, 33 Pa. Super. 445 (defense 
of estoppel); Morrisey v. Reigger, 22 
Pa. Dist. 30; Stimmel v. Miller, 8 Pa. 
Co. 128 (by express statutory pro- 
vision). 

Va.—Reynolds v. Cook, 83 Va. 817, 
3 SE 710, 5 AmSR 317. 

[a] “The scope and extent of the 
plea of ‘not guilty’ in an action of 
ejectment is well defined. It casts 
upon the plaintiff the burden of prov- 
ing a legal right to the, possession of 
the premises in dispute, and of con- 
sequence, whatever operates a bar to 
his right of possession causes him to 
fail, entitling the defendant to a 
verdict.’”” Lomb v. Pioneer Sav., etce., 
Co., 106 Ala. 591, 596, 17 S 670. 

[b] All of the facts going to the 
denial of plaintiff’s right of recovery 
are provable under a plea of not 
guilty. Claraday v. Abraham; 174 
Ala. 130, 56 S 720: 

{[c] Any matter operating as a 
bar to the action is admissible in 
evidence under the plea of not guilty. 
Edinburgh-American Land Co. v. 
Canterbury, 169 Ala. 444, 53 S 823. 

{d] Matters available under gen- 
eral issue.—(1) Want of corporate 
capacity of plaintiff. Augusta Mfg. 
Co. v. Vertrees, 4 Lea (Tenn.) 75. (2) 
Death of plaintiff at institution of 
action. Patterson v. Brindle, 9 Watts 
(Pa.) 98. (3) Coverture of defend- 
ant. Black v. Tricker, 52 Pa. 436. 

{e] That plaintiffs are alien ene- 
mies may be shown under general 
issue. Jackson v. Decker, 11 Johns. 


(N. Y.) 418. ; 
83. Cal—Nelson v. O’Brien, 139 
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general issue,®** although the defense is one which 
in other actions must be specially pleaded.*® By 
statute in some jurisdictions all legal or equitable 
defenses may be given in evidence under a general 
denial without being pleaded specially,®® or, as the 
rule is otherwise stated, he may prove by any legal 
evidence which he may have any fact which will 
defeat plaintiff’s action.8? Even in a jurisdiction 
where an equitable defense cannot be admitted 
under a general denial, defendant may, under such 
denial, prove any fact which goes to show that 
plaintiff never had a cause of action or that his 
claim is void.®® 

Advancements. In ejectment by pretermitted 
heirs a defendant cannot show under a general 
denial that advancements have been made to them.*® 

{[§ 168] 2. Title or Right to Possession—a. 
Generally. Where the complaint does not set up 
any particular evidence of title in plaintiff or state 
that plaintiff claims under any special title he may 
prove title in himself in any way he can allowed 


Cal. 628, 73 P 469; Bruck v. Tucker, 
24 Cal. 346; Marshall v. Shafter, 32 


EJECTMENT 


yet this is not the case in actions for 
the recovery of land, but 


- tae 167-168 


by law.2° So under an allegation that he was seized 
in fee, it has been held that plaintiff may establish 
any interest which gave him the right of posses- 
sion.2t But where the statute requires plaintiff in 
case he claims an undivided share or interest in the 
premises to state the same particularly in the 
declaration, a deed is not admissible which conveys 
a less interest than that claimed in the declara- 
tion.22 Where plaintiff gives notice that he claims 
title by virtue of a mortgage made by defendant 
he is not restricted to proof of a mortgage made to 
himself.2? If plaintiff relies on prior possession 
evidence is admissible of a judgment recovered by 
him against a third party before entry by defendant, 
and acts of the officer thereunder putting him in 
possession.%4 
Evidence in derogation of plaintiff’s title. Where 
the plaintiff pleads title generally °° defendant may 
introduce any evidence which will go to defeat the 
title disclosed by plaintiff’s evidence under the 
general issue®® or a general denial,®? or a special 


{a]. Reason for rule.—“This rule 


in such] prevails because the pleadings are 


Cal. 176. 

Ind.—Wood v. Eckhouse, 79 Ind. 
354; Over v. Shannon, 75 Ind. 352; 
Webster v. Bebinger, 70 Ind. 9; 
Steeple v. Downing, 60 Ind. 478; Dale 
v. Frisbie, 59 Ind. 530; Emily v. Hard- 
ing, 53 Ind. 102; Vanduyn v. Hepner, 
45 Ind. 589; Abdil v. Abdil, 33 Ind. 
460; Woodruff v. Garnor, 20 Ind. 174. 

Kan.—Wiggins v. Powell, 96 Kan. 
478, 152 P 765; Gibson v. Plummer, 85 
Kan. 226, 116 P 618; Taylor v. Dan- 
ley, 83 Kan. 646, 112 P 595, 21 AnnCas 
1241; Adam v. Johnson, 63 Kan. 886, 
65 P 662; Clayton v. School Dist. No. 
1, 20 Kan. 256; Wicks v. Smith, 18 
Kan. 508; Hall v. Dodge, 18 Kan. 
277; Stout v. Hyatt, 13 Kan.. 232. 

Mo.—Bird y. Sellers, 113 Mo. 580, 
21 SW 91; Tyler v. Hall, 106 Mo. 3138, 
7 SW. 319.) 27) AmSR 3373 Hart cy. 
Steedman, 98 Mo. 452, 11 SW 993; 
ee, v. Moseley, 91 Mo. 457, 4 SW 

Mont.—Meyendorf v. Frohner, 3 
Mont. 382. 

Nebr.—Dale v. Hunneman, 12 Nebr. 
221, 10 NW 711. 

N. Y.—Gilman v. Gilman, 111 N. 
Y. 265, 18 NE 849; Raynor v. Timer- 
son, 46 Barb. 518. 

Oh.—Rhodes v. Gunn, 35 Oh. St. 
387; Kyser v. Cannon, 29 Oh. St. 
359; Wintermute v. Montgomery, 11 
Oh. St. 442; Forrest v. Jelke, 7 Oh. 
Cine Cl223) 3 "Ohs' Cir’ Dee 644% 

Okl.—Eller v. Noah, 168 P 819; 
Rowsey v. Jameson, 46 Okl. 780, 149 
P 880; Hurst v. Sawyer, 2 Okl. 470, 
CH Ge MT Seto Le 

S. C.—Carr v. Mouzon, 93 S. C. 
161, 76 SE 201, AnnCas1914C 731. 

Wash.—Chrast v. O’Connor, 41 
Wash. 360, 83 P 238. 

Wis.—Morgan vy. Bishop, 56 Wis. 
284, 14 NW 369. 

[al Where an action erroneously 
brought in equity was transferred 
to the ordinary docket and an amend- 
ed petition stating a cause of action 
in ejectment was filed by plaintiff, to 
which defendant filed an answer, it 
has been decided that the former 
may under the general issue raised 
by the petition and the answer there- 
to prove any facts alleged in the 
amended petition in addition to those 
alleged in the original petition and 
which are not inconsistent therewith. 
ee v. Stephens, 3 SW 596, 8 KyL 


rf 

{b] “All defenses are admissible 
under the general denial.” Woodruff 
v. Garnor, 20 Ind. 174. 

84. Stewart v. Camden, etc., R. Co., 
Soe Nees abe 

85. Bynum v. Gold, 106 Ala. 427, 
17 S 667. 

fa] Rule applied.—‘While, as a 
feneral proposition, the statute of 
limitations must be specially pleaded, 


actions the bar of the statute may 
be proved under the general issue, 
since, though a special matter in its 
nature, it goes not only to defeat 
the pending action but to establish 
title in the defendant.” Bynum v. 
Gold, 106 Ala. 427, 434, 17 S 667. 

86. See statutory provisions; and 
Vail v. Halton, 14 Ind. 344; Adam v. 
Johnson, 63 Kan. 886, 65 P 662; Eller 
v. Noah, (OKl.) 168 P 819; Rowsey v. 
Jameson, 46 Okl. 780, 149 P 880. 

87. Martin v. Harvey, 89 Nebr. 173, 
130 NW 1089. 


88. Patton v. Fox, 169 Mo. 97, 69 
SW 287. 
mane. McCracken v. McCracken, 67 

oO. 0. 

90. Consolidated Gold, etc., Min. 
Co. v. Struthers, 41 Mont. 565, 576, 
111 P 152; Taylor v. Meadows, 169 


N. C. 124, 85 SE 1; Davidson v. Gif- 
ford, 100 N. C. 18, 6 SE 718. 

“Under the allegation of owner- 
ship, he may prove such title as he 
has from whatever source he may 
have acquired it, and by any species 
of conveyance which is recognized by 
law.” Consolidated Gold, etc., Min. 
Co. v. Struthers, supra. 

{a] Illustrations. — (1) Plaintiff 
may show that he is the owner of 
the equity of redemption in the land 
as against a mere trespasser. Ar- 
rington v. Arrington, 114. N. C. 116, 
19 SE 278. (2) In an action by 
trustees of a school district they may 
show either a dedication or adverse 
possession or both. Singleton _ v. 
Crittenden County School Dist. No. 
34, 10 SW 793, 10 KyL 851. 

{[b] Where a marriage with de- 
ceased owner and her will are set up 
in defense, evidence is admissible, in 
behalf of plaintiff, attacking their 
validity without an amendment of 
the netition. Medlock v. Merritt, 102 
Ga. 212,29 SH 185. 

91. Marshall v. Shafter, 32 Cal. 
176; Stark v. Barrett, 15 Cal, 361. 

[a] Tilustration.—Where plaintiff 
was seized of an undivided estate as 
tenant in common and not in fee of 
the premises as alleged, he neverthe- 
less may recover as against all par- 
ties except an_ original cotenant and 
ae grantees. Stark v. Barret, 15 Cal. 


92. Hardin v. Kirk, 49 Ill. 153, 95 
AmD 581. 

$3. Skeahon v. Whelan, 24 U. C. 
Q. B. 174. 


94, Moon v. Rollins, 36 Cal. 333, 
95 AmD 181. 

95. See supra note 90. 

96. Bynum v. Gold, 106 Ala. 427, 
17 S 667; Chilton v. 85 Mining 
Co., 23 N. M. 451, 168 P 1066, LRA 
1918F 243; Fleming v. Sexton, 172 N. 
C. 250, 90 SE 247; McCormic v. Lag- 
gett, 53 N. C. 425. 


general in actions to try title to land. 
The plaintiff alleges ownership and 
under this allegation is permitted to 
establish his title in any legitimate 
way, by a connected chain of title or 
by adverse possession with or with- 
out color, by proof of tenancy, etc.; 
and the same latitude is allowed the 
defendant in making his defense.” 
Fleming v. Sexton, 172 N. C. 250, 
253, 90 SE 3. 

{b] Evidence admissible under 
general issue.—(1) Title or right of 
possession in defendant. Thornburn 
v. Doscher, 32 Fed. 810, 13 Sawy.. 
60 (otherwise by statute); Bruck v. 
Tucker, 42 Cal. 346; Spratt v. Price, 
18 Fla. 289. (2) The confirmation of 
an infant’s deed. McCormic v. Leg- 
gett, 53 N. C. 425. (3) That plaintiff 
who claimed under patent from the 
United States was dead at the time 
patent issued. Collins v. Brannin, 
1 Mo. 540. (4) That at the time of 
the execution of plaintiff’s deed the 
land conveyed was held adversely to 
his grantor. Krauth v. Hahn, 65 SW 
18, 23 KyL 126. 

[c] Matter appropriate to a special 
plea puis darrein continuance (1) may 
be put in issue under the general 
issue. Burnett v. Roman, 192 Aia. 
188, 68 S 353. (2) The death of plain- 
tiff’s lessor cannot be taken advan- 
tage of under the general issue. 
Worthington v. Etcheson, 30 F. Cas. 
No. 18,053; 5 Granch CG. GC. 302: 

97. . S—Henderson v. Wana- 
maker, 79 Fed. 736, 25 CCA 181. 

Kan.—Wiggins v. Powell, 96 Kan. 
478, 152 P 765; Stout v. Hyatt, 13 
Kan. 232. 

Utah.—Fastman v. Gurrey, 15 Utah 
410, 49 P 310. 


Wash.—Chrast v. O’Connor, 41 
Wash. 360, 83 P 238. 
Wis.—Mather v. Hutchinson, 25 


aUAS: 27; Lain v. Shepardson, 23 Wis. 


[a] Evidence admissible under 
general denial.—(i) Title in defend- 
ant. Northern Pac. R. Co. v. Me- 
Cormick, 55 Fed. 601 (Montana stat- 
ute); Phillips v. Hagart, 118 Cal. 552, 
45 P 843, 54 AmSR 369; Bruck v. 
Tucker, 42 Cal. 3846; Marshall -v. 
Shafter, 32 Cal. 176; Kirton v. Bull, 
168 Mo. 622, 68 SW 927; Meyendorf 
v. Frohner, 3 Mont. 382. (2) That 
a deed absolute on its face is a mort- 
gage. Smith v. Smith, 80 Cal. 323, 
21 P 4, 22 P 186, 549; Lombard v. 
Cowham, 34 Wis. 486; Kemt v. Agard, 
24 Wis. 378. (3) Bona fide purchase 
for value without notice. Bynum vy. 
Gold, 106 Ala. 427, 17 S 667. Contra 
Carr v. Mouzon, 93 S. C. 161, 76 SE 
201, AnnCasi914C 130. (4) Payment 
or satisfaction of mortgage under 
which plaintiff claims. Lomb v. Pi- 
oneer Sav., ete., Co., 106 Ala. 591 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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statutory plea equivalent to the general issue.%* So, 
under some statutes, any evidence of legal or equit- 
able title is admissible under a general denial.% 
Title in plaintiff is the ultimate fact in issue; 
matters tending to show the existence or nonexist- 
ence of such title in plaintiff are evidentiary facts 
and not new matter which must be pleaded. Thus, 
without having pleaded it specially, defendant may 
show a homestead right,? or fraud in obtaining 
title® or that he is rightfully in possession as a 
tenant,* or an abandonment by plaintiff before 
defendant’s entry. So under a general denial any 
fact showing that plaintiff had no right of entry 
when the action was commenced is admissible.® 
However, under some statutes defendant cannot 
give in evidence any estate in himself or another in 
the property in controversy unless the same is 
pleaded in his answer.t Although defendant is 
required specifically to plead his title, an allegation 
of title in fee simple will admit a tax title after it 
has culminated in the deed. And it has been held 
that a tax deed on which defendant relies is admissi- 
ble without pleading the proceedings leading up to 
its issuance. Where the plea of general issue is 
limited by statute to cases where defendant relies 
on a denial of the cause of action as set forth by 
plaintiff, evidence of the satisfaction of a mort- 
gage under which plaintiff claims is not admissible 
thereunder.1° Evidence of title to other lands than 
those described in the declaration is not admissi- 


597, 17 S 670 (“There is a dictum, oe. 
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hands of the original purchaser.?9 


Willson v. Cleaveland, 30 Cal. 
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ble, such lands only being considered in issue.14 

Joint title of plaintiffs. Evidence may be intro- 
duced under the general issue to disprove the joint 
title and right of possession of several plaintiffs 
suing jointly.1? 

Partial defense. Under the general issue defend- 
ant cannot raise the question of the right of posses- 
sion of plaintiff as against defendant to any parti- 
cular portion of the land sought to be recovered, 
since the plea of not guilty puts in issue the right 
to the possession of the whole of the premises 
declared for.1* If a disclaimer is entered by defend- 
ant as to a part of the land, that part is not within 
the issue and evidence of title thereto is irrelev- 
ant.1* A defendant setting up title to only a por- 
tion of the demanded premises must specify the part 
claimed in order to admit proof of it.1® 

[§ 169] b. Title in Defendant. Unless the 
statutes otherwise provide, under a general denial 
or the general issue a defendant may introduce 
evidence showing title out of plaintiff and in him- 
self,'® although he cannot show that he purchased 
an outstanding title during the pendency of the 
action under such plea,!7 but to render evidence 
admissible of a title so acquired by defendant it 
should be set up by a plea of puis darrein con- 
tinuance,'® although an exception to this rule has 
been held to exist in the case of a tax deed in the 
Where defend- 
premises by two titles, either of 


ejectment to state whether he claims 


ant claims the 


Seemingly to the contrary in Slaugh- 
ter v. Doe, 57 Ala. 494, resulting from 
the inadvertence of not distinguish- 
ing between the scope and effect of 
the general issue in this form of ac- 
tion and the scope and effect of the 
general issue in other civil ac- 
tions”); Bynum v. Gold, 106 Ala. 
427, 17 S 667 [overr Slaughter v. 
Doe, 67 Ala. 494]. (5) Conveyance 
by plaintiff pendente lite. Johnston 
v. Griswold, 8 W. Va. 240. (6) That 
deed was delivered as an _ escrow. 
Goff v. Roberts, 72 Mo. 570. (7) 
That sale under trust deed was made 
at wrong place. Goff v. Roberts, 72 
Mo. 570. (8) In an action by one 
claiming under the purchase of an 
adverse claim to his wife’s lands by 
a husband, defendant may show that 
the husband’s purchase inured to the 
wife’s benefit. Hickman v. Link, 97 
Mo. 482, 10 SW 600. (9) Possession 
as plaintiff's tenant for unexpired 
ey Roosevelt v. Hungate, 110 Ill. 

[b] Where defendant denies plain- 
tiff’s title and possession, he may 
prove any defense that will defeat 
the action. Chicago, etc., R. Co. v. 
Welch, 83 Nebr. 106, 118 NW 1116. 

98. Stewart v. Camden, etc, R. 
WOeraotNe Jin dloe 

99. Adam v. Johnson, 68 Kan. 886, 
65 P 662; Rowsey v. Jameson, 46:Okl. 
780, 149 P 880. 5 

1. Northern Pac. R. Co. v. McCor- 
mick, 55 Fed. 601 (title in defendant, 
Montana practice); Bruck v. Tucker, 
42 Cal. 346; Marshall v. Shafter, 32 
Cal. 176 (title in defendant); Mauldin 
v. Ball, 5 Mont. 96, 1 P 409; Meyen- 
dorf v. Frohner, 3 Mont. 382. 

[a] Rule applied.—Where defend- 
ant introduces a tax deed to show 
title in himself, plaintiff may show 
any facts affecting its validity or 
which would render it unavailable to 
defendant, as title, without pleading 
them. Morgan v. Bishop, 56 Wis. 284, 
14 NW 369. 

2. Johnson v. Adleman, 35 Tl. 265; 
Kipp v. Bullard, 30 Minn. 84, 14 NW 
364; Morrison v. Watson, 95 N.C. 479. 

8. Phelvs v. Nasworthy, 226 fl. 
254, 80 NE. 756: Rogers v. Brent, 10 
Tll. 573. 50 AmD 422; Jamison v. Dole, 
4 J1l. 113. 36 AmD 534. 

4, Cunningham v. Roush, 157 Mo. 
336, 57 SW 769. 


6. Sparrow v. Rhoades, 76 Cal. 208, 
18 P 245, 9 AmSR 197; Stockton v. 
Knock, 73 Cal. 425, 15 P 51; Semple 
v. Cook, 50 Cal. 26; Bell v. Brown, 
22 Cal. 671; Jacob v. Carter, 4 Cal. 
Unrep. Cas. 543, 36 P 381; Crowley v. 
Murphy, 11 Misc, 579, 32 NYS 806. 

{a] Thus defendant on the trial 
may prove an assessment lease of the 
premises, although such lease is not 
alleged in the answer, aS the facts 
which merely refute the claim of a 
right of entry need not be pleaded. 
Crowley v. Murphy, i1 Misc. 579, 32 
NYS 806. 

Wipetialleva Austin, tt hy Cas: INO! 
5,925, Deady 104; Stark v. Starr, 22 
F. Cas. No. 13,307, 1 Sawy. 15 [under 
Code § 226]; Oregon R., etc., Co. v. 
Hertzberg, 26 Or. 216, 37 P 1019. 

8 Smith v. Algona Lumber Co., 
T3Ort wl soek, tes. 92de 

9. Treasury Tunnel Min., etc., Co. 
v. Gregory, 38 Colo. 212, 88 P 445. 


oe Slaughter v. Doe, 67 Ala. 
494. 
11. Ramsey v. Henderson, 91 Mo. 


560, 4 SW 408. 

12. Cheney v. Cheney, 26 Vt. 606. 
ie rae Crandall v. Lynch, 20 App. (D. 
14. Waugh v. Andrews, 24 N.C. 75. 

15. Anderson v. Fisk, 36 Cal. 625. 
See also supra § 124. 

16. Smith v. Hobbs, 49 Kan. 800, 
31 P 687; Armstrong v. Brownfield, 32 
Kan. 116, 4 P 185; Clayton v. Barton 
County School Dist. No. 1, 20 Kan. 
256; Hall v. Dodge, 18 Kan. 277; How- 
ton v. Roberts, 49 SW 340, 20 Kyl 
331; Macey v. Stark, 116 Mo. 481, 21 
SW 1088: Davis v. Peveler, 65 Mo. 
189; Benton v. Hatch, 122 N. Y. 322, 
25 NE 486 [aff 48 Hun 142, 6 NYSt 
203, 25 NYWklyDig 3821. See also 
Jex v. Hicks, 39 U. C. Q. B. 606 (hold- 
ing that where plaintiff in ejectment 
elaimed under a sheriff’s deed and one 
who defended as landlord of the other 
defendant, beside denying plaintiffs 
title, claimed title under a deed from 
the execution debtor, such defendant 
was entitled to show that the title 
was out of the execution debtor and 
in himself at the time of the judg- 
ment and execution). But see Brent 
v. Long, 99 Ky. 245, 35 Sw 640, 18 
KyL 137 (holding that, under the 
code provision reguiring defendant in 


the land or any part of it, he can- 
not assert his title as a defense on a 


mere denial of plaintiff's allega- 
tions). 
{a] Filing instruments relied on. 


—A statute requiring the filing of the 
original or a copy of a written in- 
strument upon which the defense is 
founded, under penalty of excluding 
such instrument from evidence at the 
trial, does not prevent defendant from 
showing title in himself under a gen- 
eral denial, although the document- 
ary evidence of his title has not been 


filed. Chilton v. 85 Mining Co., 23 
Tlie M. 451, 168 P 1066, LRA1918F 
[b] Evidence held admissible un- 


der answer.—Where a defendant in 
}an answer claims title under a deed 
}from plaintiff, and the evidence dis- 
closes that this deed was given to 
clear the title upon the payment of 
a debt to secure which defendant had 
executed a deed to plaintiff, such 
pleading should not preclude defend- 
ant from recovering upon a title held 


prior to the giving of such security 
deed, where plaintiff is given full op- 
portunity to meet the claim of such 
prior title. Madden v. Stegman, 88 
Kan. 29, 127 P 524. 

17. Bush v. Pioneer Min. Co., 179 
Fed. 78, 102 CCA 372; Jennings v. 
Dockham, 99 Mich. 2538, 58 NW 66; 
Risher v. Madsen, 94 Nebr. 72, 142 
NW 700. But compare Hughes v. 
Rose, 163 Ala. 368, 50 S 899 (holding 
that “not guilty’ being the only 
proper plea in ejectment, and any 
matter of defense being admissible 
thereunder, where the plea was “not 
guilty,” a deed through which de- 
fendant claimed was admissible, al- 
though dated after the commence- 
ment of the suit). 

18. Spratt v. Price, 18 Fla. 289; 
Jennings v. Dockham, 99 Mich. 2538, 
58 NW 66: Hurd v. Raymond, 50 Mich. 
369, 15 NW 514. 

Plea puis darrein continuance see 
supra § 126. 

19. Spratt v. Price, 18 Fla. 289 (if 
no injustice is done the deed may 
relate back to the day on which such 
purchaser was entitled to it, and if 
that date precede the date on which 
issue was joined it may be shown,un- 
'der the general issue). 
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which is available, he may introduce evidence of 
both.2° However under the statutes in some juris- 
dictions defendant is not allowed to give in evidence 
any estate in himself in the property unless the 
same is pleaded in his answer.?? 

[§ 170] c. Title in Third Person. It is gener- 
ally held that under the general isste defendant 
may show an outstanding title in a third 
person,?2 although defendant does not  con- 
nect himself therewith.2? But there are some 
eases which hold that where defendant claims no 
title in himself he cannct under the general issue 
show title in a third person.2* However, defendant 
by statute may be forbidden to give in evidence 
any estate in another in the property unless the 
same be pleaded.2® It has been held that evidence 
of a conveyance to a third person after the com- 
mencement of the action is not admissible unless 
such defense is set up by the original or supple- 
mental answer,2° or by plea puis darrein contin- 
uance.2?7 But in another jurisdiction it has been 
held that in a common-law action of ejectment it 
may be shown under the general issue that title has 
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was begun.?8 i ia 

[§ 171] d. Invalidity of Deed. The invalidity 
of a deed offered in evidence as a link in a chain of 
title may be shown, although not specially pleaded.*? 
Thus under a general denial defendant may show 
that a deed in plaintiff’s chain of title is a forgery,°° 
or obtained by fraud or undue influence,*! or may 
attack a trustee’s deed in plaintiff’s chain of title 
upon the ground that there was no public sale by 
the trustee;°2 or attack a sheriff’s deed because it 
was based upon a sale made without an order of 
court,®? or without having been duly advertised ;** 
or he may attack a tax deed for fraud.*® <A latent 
ambiguity in a deed under which plaintiff claims can 
be shown under a plea of the general issue.*® 

[§ 172] e. Limitations and Adverse Possession. 
The statute of limitations may under the statutory 
provisions of some jurisdictions be given in evidence 
under a general denial,” or general issue.** Under 
other statutes it must be specially pleaded.*® Ac- 
cording to the great weight of authority evidence is 
admissible under a general denial or the general 
issue to prove title by adverse possession,? but 


passed from the lessor of plaintiff 


20. Enders v. Sternbergh, 2 Abb. 
Dec. (N. Y.) 31, 1 Keyes 264, 33 How 


Thornburn v. Doscher, 32 Fed. 
810, 13 Sawy. 60 (Oregon statute). 
See also supra § 168. 
.22, Ala.—Matkin v. Marx, 96 Ala. 
501, 11S 633: 
N. Y.—Raynor v. Timerson, 46 
Barb. 518. 
a ene ae v. Brindle, 9 Watts 
Tenn.—Woods v. Bonner, 89 Tenn. 
411, 18 SW 67; Walker v. Fox, 85 
Tenn. 154, 2 SW 98. 
Wis.—Meade v. Lawe, 32 Wis. 261. 
[a] Evidence to show a convey- 
ance by plaintiff of his title to one 
through whom defendant claims is 


Pe cae A Bstes v. Long, 71 Mo. 
[b] In an action by a landlord 


against a tenant predicated on a 
forfeiture of the premises the latter 
may under the general issue show 
that the former has lost his title to 
the premises subsequent to the execu- 
tion of the lease. Orleans County 
Grammar School vy. Parker, 25 Vt. 696. 

23. Dyson v. Bradshaw, 23 Cal. 
528; Bleidorn v. Pilot Mountain Coal. 
etc., Co., 89 Tenn. 166, 204, 15 SW 
737; Cowan v. Hatcher, (Tenn. Ch. 
A.) 59 SW 689. 

24. Phelps v. Yeomans, 2 Day 
(Conn.) 227 (where defendant pleads 
the general issue and claims no title 
in himself evidence is not admissible 
of a deed from plaintiff’s grantor to 
a stranger); Millhollin v. Jones, 7 
Ind. 715; Kennedy v. McQuaid, 56 
Minn. 450, 58 NW 35 (defendant can- 
not under a general denial prove that 
plaintiff after acquiring title trans- 
ferred it to a third person). 

25. Thornburn v. Doscher, 32 Fed. 
810, 13 Sawy. 69 (Oregon statnte). 

26. Moss v. Shear, 30 Cal. 467. 

Amended answer see supra § 140. 

27. Jenney v. Potts, 41 Mich. 52, 
1 NW 898. 

Plea puis darrein continuance see 
supra § 126. 

28. Etowah Min. Co. v. Doe, 127 
Ala. 663, 29 S 7. 

29. Ala.—McClendon vy. Equitable 
Morts. Co., 122 Ala. 384, 25 S 30. 

Cal.—Nelson v. O’Brien, 139 Cal. 
628, 73 P 469; Roberts v. Chan Tin 
Pen, 23 Cal. 259. 

Colo.—Stratton v. Murray, 25 Colo. 
A. 395, 1388 P 1015. But see Empire 
Ranch, ete., Co. v. Howell, 23 Colo. A. 
386, 128 P 474 (holding that, where 
defendant claimed under a tax deed, 
plaintiff without a special plea was 
not entitled to introdtce records of 
the county pertaining to the tax sale 
to defeat the tax deed, fair on its 


after the action 


face, which had been admitted in evi- 
dence without objection). 
Nebr.—Martin v. Harvey, 89 Nebr. 


173, 130 NW 1039; Staley v. Housel, 
35 Nebr. 160, 52 NW 888; Franklin v. 
Kelley, 2 Nebr. 79. 

N. Y.—Hughes v. Hughes, 10 Misc. 
180, 30 NYS 937. 

N. C.—Fleming v. Sexton, 172 N. C. 
250, 90 SE 247; Helms v. Green, 105 
N. C. 251, 11 SE 470, 18 AmSR 893; 
Mobley v. Griffin, 104 N. C. 112, 10 
Beige? Fitzgerald v. Shelton, 95 N. 

Okl.— Davis v. Mimey, 159 P 1112. 

Pa.—Pastorik v. Repash, 18 Pa. 
Dist. 446. 

SG@==Archersy. lone. 535) Se; 
272, 16 SE 998. 

Va.—Carter v. Wood, 103 Va. 68, 
48 SE 5538. 

Wis.—Gould v. Sullivan, 84 Wis. 
659, 54 NW 1013, 36 AmSR 955, 20 
LRA 487; Lombard v. Cowham, 34 
Wis. 486. ~ 

But see Hunt v. Searcy, 167 Mo. 
158, 67 SW 206 (holding, where plain- 
tiffs claimed under a deed from a 
former owner conveying to plaintiffs’ 
mother a life estate, with remainder 
in fee to plaintiffs, and the mother 
conveyed to defendants’ grantor, but 
defendants claimed by limitations, 
and contended that the deed to the 
mother and to plaintiffs was void be- 
cause the owner at the time was an 
insane person in ward, that defend- 
ants could not introduce evidence 
that the owner was an insane person 
not in ward, not having raised such 
ipene and having no right to raise 
i 


Dis 

[a] Application of rule.—A deed 
obtained by defendant from plaintiff 
for the land in controversy after the 
issues have been made up may be 
attacked for fraud upon its intro- 
duction at the trial. Davis v. Mimey, 
(OKl.) 159 P 1112. 

30. Patton v. Fox, 169 Mo. 97, 69 
SW 287 (the statute providing that 
the execution of an instrument shall 
be deemed confessed unless denied 
by a verified answer does not ap- 
rly); Martin v. Harvey, 89 Nebr. 173, 
130 NW 1039; Chrast v. O’Connor, 41 
Wash. 360, 83 P 238. 

{a] Under a reply pleading the 
general issue where defendants al- 
lege title generally, without deraign- 
ing it, plaintiffs may attack a deed 
in defendants’ chain of title as a forg- 
ery. Chrast v. O’Connor, 41 Wash. 
360, 83 P 238. 

31. Carr v. Mouzon, 93 S. C. 161, 
76 SE 201, AnnCas1914C 731; Archer 
v. Long, 38 S. C. 272, 16 SE 998; Lom- 
bard v. Cowham, 34 Wis. 486. . 
32. Stratton v. Murray, 25 Colo. 


AS) LoSee, dob: ; 

33. Neil v. Tubb, 241 Mo. 666, 145 
SW 766 (holding also that such an 
objection to the deed under a gen- 
eral denial does not collaterally at- 
tack the deed but shows want of title 
in plaintiff). 

34. Meyers v. Conover, 65 N. J. L. 
187, 46 A 709. 

[a]. Truth of recitals in a deed 
may be attacked under the general 
issue in an action, by the purchaser 
at a sheriff’s sale against defendants 
in possession based on such deeds. 
Mey CES v. Conover, 65 N. J. L. 187, 46 


35. Mather v, Hutchinson, 25 Wis. 


oe Justice v. Justice, (Ky.) 124 
37. McMillan v. Fuller, 41 App. (D. 
C.) 384; Brown v. Fodder, 81 Ind. 


491; Vail v. Halton, 14 Ind. 344; Wig- 
gins v. Powell, 96 Kan. 478, 152 P 
765; Taylor v. Danley, 83 Kan. 646, 
112 P 595, 21 AnnCas 1241; Powers v. 
Armstrong, 36 Oh. St. 357; Rhodes v. 
Gunn, 35 Oh. St. 387; Kyser v. Can- 
non, 29 Oh. St. 359. 

38. Vadeboncoeur v. Hannon, 159 
Ala. 617, 49 S 292; Webb v. Reynolds, 
139 Ala. 398, 36 S 15; Neal v. Spooner, 
20 Fla. 38; Weiskoph v. Dibble, 18 
Fla. 24; Wade v. Doyle, 17 Fla. 522; 
Payne v. Ormond, 44 Ga. 514; Dean v. 
Tucker, 58 Miss. 487; Hutto v. Thorn- 
ton, 44 Miss. 166. 

39. Chivington v. Colorado Springs 
Co., 9 Colo. 597, 14 P 212; Morgan v. 
Bishop, 56 Wis, 284, 14 NW 369. 

{a] Rule applied.—A defendant 
claiming title under a tax deed must 
plead the statute of limitations in 
order to protect the deed from im- 
peachment for defects and irregulari- 
ties in the tax proceedings. Morgan 
v. Bishop, 56 Wis. 284, 14 NW 369 
[exp] Mead v. Nelson, 52 Wis. 402, 
8 NW 895]. 

40. U. S.—Hogan v. Kurtz, 94 U. 
S. 773, 24 L. ed. 317. 

Ala.—Newsome v. Guy, 109 Ala. 
305, 19 S 448; Alexander v. Wheeler, 
69 Ala. 332. 

Conn.—Stevens v. Smoker, 84 Conn. 
569, 80 A 788; Trowbridge v. Royce, 
1 Root 50. 

D. C.—MecMillan v. Fuller, 41 App. 
384; Morris v. Wheat, 1 App. 237. 

Fla.—McKinnon v. Johnson, 57 Fla. 
120, 48 S-910; Coffee v. Groover, 20 
Fla. 64; Horne v. Carter, 20 Fla. 45; 
Neal v. Spooner, 20 Fla. 38; Weiskoph 
v. Dibble, 18 Fla. 24; Wade v. Doyle, 
17 Fla. 522 i 


a. 


payer aH al a v. Borders, 92 Tl. 


Ind.—Brown v. Maher, 68 Ind. 14. 
Ky.—Asher v. Howard, 122 Ky. 175, 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 172-178] 


there are some cases holding otherwise.42. Where 
a complaint avers ownership in fee and right to 
possession at, the commencement of the action a 
plaintiff may show that his grantor has been in 
adverse possession for the period required by 
statute before the commencement of the action.*? 
If plaintiff who relies on title acquired by adverse 
possession for the prescribed period under the 
statute of limitations alleges seizin generally in his 
complaint, without setting out the statute or the 
nature of his title, an exception to the statute need 
not be pleaded by defendant to render evidence 
admissible to show that he is within such excep- 
tion.*® 

[§ 173] f. Effect of Bill of Particulars. Under 
statutory provisions providing for a bill of parti- 
culars of plaintiff’s title, plaintiff is confined in his 
recovery to the title outlined in his bill.4# 

[§ 174] 3. Possession. Where defendant’s pos- 
session is put in issue by a plea of not guilty *° want 
of possession may be shown as a defense under such 
plea.*® But the rule is otherwise where defendant’s 
possession must be put in issue by a special plea,‘ 
because then a plea of not guilty admits defendant’s 
possession,*® and therefore under such a plea defend- 
ant may not prove that he was not in possession 
of part of the land described in the complaint.*9 
Where the answer denies plaintiff’s title and admits 
defendant’s possession defendant cannot prove that 
in fact he was not in possession of a certain part 5° 
without amending his answer disclaiming as to such 
part and defending as to the balance.®1 But where 
plaintiff must prove defendant’s possession he ean 
recover only for so much of the land as he proves 
to have been in defendant’s possession, although the 
defense is general and no disclaimer has been 
filed.°? A failure to disclaim as to lands sued for 
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not in possession of defendant will not affect his 
right to retain possession of so much as he shows 
title to.°° A defendant who has disclaimed cannot 
show that he is in possession as agent of a stranger.®4 
Where by statute the plea of not guilty in ejectment 
admits possession of defendant, testimony that de- 
fendant lived on the land with his family was prop- 
erly rejected.°° Under the allegation of ouster a 
holding over by defendant may be shown.®® Fraud 
in the entry of defendant may be shown without 
alleging it in the complaint.5? 

[§ 175] 4. Identity of Description of Property. 
Under the plea of not guilty the misnaming of the 
township where the land is situated may be shown.®% 
But where an answer admitting the possession of 
the premises demanded, described by lots and blocks, 
alleges title in defendant, evidence is not admissible 
to show that the lots demanded are not coincident 
with those held by defendant by reason of a vari- 
ance between diiferent plats of the town site.®® 
Where a former recovery by defendant’s landlord of 
the same lands of plaintiff is pleaded in bar and 
this is traversed, the evidence must be confined to 
what disproves the issue, the identity of the land.®° 

{[§ 176] 5. Improvements. Defendant cannot. 
under a general denial show that he has made im- 
provements on the land.%t 

[$ 177] 6. Former Judgment. A former judg- 
ment is admissible under plea of not guilty,®? or 
general denial.°* The record of a prior suit- in 
equity relied on as res judicata is not admissible 
under the plea of not guilty.°* Under a general 
denial defendant cannot attack a former decree in 
partition between the same parties because of irre- 
gularities.® 

[§ 178] 7. Equitable Defenses.°° Equitable de- 


fenses must be specially pleaded in most jurisdic- 
the action defendant cannot show 


91 SW 270, 28 KyL 1097. 

Mich.—Miller v. Beck, 68 Mich. 76, 
35 NW 899. 

Miss.—Dean v. Tucker, 58 Miss. 
487; Wilson v. Williams, 52 Miss. 487; 
Hutto v. Thornton, 44 Miss. 166. 

Mo.—Johnson v. Calvert, 260 Mo. 
442, 169 SW 78; Porter v. Gaines, 151 
Mo. 560, 52 SW 376; Hedges v. Pol- 
lard, 149 Mo. 216, 50 SW 889; Collins 
v. Pease, 146 Mo. 135, 47 SW 925; 
Bird v. Sellers, 113 Mo. 580, 21 SW 
91; Stocker v. Green, 94 Mo. 280, 7 
Sw 279, 4 AmSR 382; Holmes v. 
Kring, 93 Mo. 452, 6 SW 347; Fair- 
banks v. Long, 91 Mo. 628, 4 SW 499; 
Fulkerson v. Mitchell, 82 Mo. 13; Hill 
v. Bailey, 76 Mo. 454 [aff 8 Mo. A. 
851; Nelson v. Brodhack, 44 Mo. 596, 
100 AmD 328. 

Nebr.——Link v. Campbell, 72 Nebr. 
307, 100 NW 409, 104 NW 939; Mur- 
ray v. Romine, 60 Nebr. 94, 82 NW 
318; Oldig v. Fisk, 53 Nebr. 156, 73 
NW 661; Fink v. Dawson, 52 Nebr. 
647, 72 NW 10387. 

N. C.—Freeman v. Sprague, 82 N. 
Cox See also Farrior v. Houston, 
Ib NEC. 578. : 

Oh.—Wintermute v. Montgomery, 
11 Oh. St. 442. ’ 

Pr. Edw. Isl.—Doe v. Martin, 1 Pr. 
Edw. Isl. 83. 

[a] Evidence that defendant’s 
grantor had title by adverse pos- 
session, and was in adverse posses- 
sion when plaintiff's grantor re- 
ceived her deed from the true cwner, 
was admissible under a generai de- 
nial. Stevens v. Smoker, 84 Conn. 
569, 80 A 788. ' 

{b]. Defense of adverse possession 
may be rebutted by plaintiff by evi- 
dence showing that he was an infant, 
when he acquired title, although, he 
did not plead infancy by replication. 
Clayton v. Rose, 87 N. C. 106. 

{e] If plaintiff claims under a 
sale made under a mortgage after 
the debt was barred by the statute 
of limitations, defendant. may avail 
himself of the statute under the gen- 


on issue. Emory v. Keighan, 88 IIl. 


41. McCreery v. Duane, 52 Cal. 
262; Allen v. McKay, 6 Cal. Unrep. 
Cas. 993, 70 F 8; Hansee v. Mead, 27 
Hun (N. Y.) 162; Raynor v. Timer- 
son, 46 Barb. (N. Y.) 518; Brown v. 
Haley, 56 Wash. 218, 105 P 478; Orton 
v. Noonan, 25 Wis. 672. 

[a] In California it has been de- 
cided that if defendant pleads the 
statute of limitations by reference 
to the section relied on as author- 
ized by Code Civ. Proc. § 458, all facts 
necessary to constitute adverse pos- 
session may be shown under such 
section. Hagely v. Hagely. 68 Cal. 
348, 9) P305. 

42. Gillespie v. Jones, 47 Cal. 259; 
Smalls v. La Roche, 98 S. C. 45, 75 
SE 1016. 

43. Palmer vy. Low, 18 F. Cas, No. 
10,693, 2 Sawy. 248 [aff in 98 U.S. 1, 
25 L. ed. 60]. La 

44, Smith v. Whittington, 112 
Miss. 759, 73 S 785; Parrott v. Nu- 
gent, (N. J. Ch.) 102 A 899. me 

{a] Ilustration.—Where plaintiffs 
deraigned title by inheritance from 
their father who, they claim, acquired 
title by adverse possession, they can- 
not recover on a showing of a differ- 
ent title by inheritance from their 
mother. Smith v. Wittington, 112 
Miss. 759, 73 S 785. 

45. See supra § 162. 

46. Crandall v. Lynch, 20 App. (D. 
C.) 73; Stevens v. Griffith, 3 Vt. 448. 

47. Edwardsville R. Co. v. Sawyer, 
92 Ill. 377; Bernard v. Elder, 50 Miss. 
336. 

[a] If a joint occupancy by de- 
fendants is alleged and not denied by 
their answer, evidence of am occu- 
paney in severalty is not admissible. 
Fosgate v. Herkimer Mfg., etc., Co., 
12 N. Y. 580 [rev 9 Barb. 287, and 
aff 12° Barb. 352]. 

48. See supra § 162. 

49. McQueen v. Lampley, 74 Ala. 


08. 
[a] After entering a defense to!fense see supra § 79 


that others are in possession of the 
whole or part of the land sued for. 
McClennan v. McCieod, 75 N. C. 64; 
Thomas v. Orrell, 27 N. C. 569, 44 
AmD 58. 

50.. Graybeal v. Powers, 83 N. CG 


561. 
mot Graybeal v. Powers, 83 N. C. 

1. 

52. Cowles v. Ferguson, 90 N. C. 
3808 [dist McKay v. Glover, 52 N. C. 
41]; Hipp v. Forester, 52 N. C. 599; 
Carson v. Burnet, 18 N. C. 546, 30 
AmD 1438. 

53. Cowles v. Ferguson, 90 N. C. 
308; Hipp v. Forester, 52 N. C. 599; 
Atwell v. Melure, 49 N. C. 371. 

54. Duncan v. Sherman, 121 Pa. 


520, 15 A 565 (he may show that he 
is in as agent of his wife, provided 
the evidence of her separate title is 
sufficiently clear to rebut the pre- 
sumption that her possession is in his 


right). 

2 ace Walters v. Sheffield, (Fla.) 78 
56. Garrison v. Sampson, 15 Cal. 93. 
57. Depuy v. Williams, 26 Cal. 309. 
58.. Stimmel v. Miller, 8 Pa. Co. 128. 
59. Ming v. Foote, 9 Mont. 201, 23 

Peot 5: , 

60. Parks v. Moore, 13 Vt. 183, 37 

AmD 589. 

61. McCracken v. McCracken, 67 

Mo. 590. 

Improvements generally see infra 

§§ 390, 391. 

62. McKinnon v. Johnson, 57 Fla. 


120, 48 S 910; Coffee v. Groover, 20 
Fla. 64 [rev on other grounds 123 U. 
S. 1, 8 SCt 1, 31 L. ed. 51]; Brooke v. 
Gregg, 89 Md. 234, 43 A 38; Bruner v. 
Finley, 211 Pa. 74, 60 A 488. 

63. Marshall v. Shafter, 32 Cal. 


176. 
Klick v. Gernert, 220 Pa. 503, 
69 A 1034. 
65, Bartley v. Bartley, 172 Mo. 208, 
72 Sw 521 
of equitable de- 


66. ¥Fropriety 
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tions ®? and cannot be shown under a general denial °° 
or general issue.®® But in some jurisdictions evi- 
dence of equitable defenses is admissible under a 
general denial,’® at least if the complaint fails to 
set out the source of plaintiff’s title,“1 and in some 


states it depends upon whether the equity is strictly . 


defensive or whether it is an equity for affirmative 
relief which when obtained will furnish a defense, 
the equity being available under the general denial 
in the former case, while in the latter case it must 
be specially pleaded by way of counterclaim.” 
Thus it is generally held that where an equitable 
title is not pleaded evidence showing such a title 
is not admissible,7? and that unless expressly 
pleaded defendant cannot show that a deed in 
plaintiff’s chain of title absolute in form was in- 
tended as a mortgage,’* or that defendant was in 
possession under a contract with plaintiff’s grantor.” 
Where a defendant who had purchased the land in 
controversy and refused to pay the balance of the 
purchase price after payment of a part thereof, on 
account of plaintiff’s defective title sets up such 
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§§ 178-180 


defective title by way of plea as an equitable de- 
fense, evidence is admissible as to the part payment 
of the purchase price.?®@ Where plaintiffs claim 
under a patent from the United States and defend- 
ant merely sets up an equitable title evidence show- 
ing that the survey for the patent was incorrect 
was held inadmissible.77 

Estoppel. Ordinarily a party having had no 
opportunity of pleading an estoppel may give it in 
evidence with the same effect as if pleaded.7® So 
an estoppel may be proved under the general issue?® 
or a general denial.8° In some jurisdictions, how- 
ever, an estoppel must be specially pleaded.** 

[§ 179] ©. Matters Which Must Be Proved—1. 
In General. All matters essential ‘to the mainte-_ 
nance of the action and properly controverted by the 
plea or answer must be proved.®?. Matters properly 
alleged in the declaration or complaint, and not 
properly denied or put in issue by the plea or 
answer, are admitted and need not be proved.** 

[§ 180] 2. Identity or Description of Property. 
The proof should show that the lands are those 


67. See supra § 128. 

68. Cal.—Swain v. Duane, 48 Cal. 
358; Janke v. McMahon, 21 Cal. A. 781, 
133 P 21; Dondero v. OHara, 3 Cal. 
A. 633, 86 P 985. 

+ Py ema ace v. Whitley, 59 Mo. 

N. Y.—Barson v. Mulligan, 77 App. 
Div. 102, 79 NYS 31; Willey v. Green- 
field, 64 App. Div. $20, 71 NYS 1046. 

N. D'—McClory v. Ricks, Lt PND: 
38, 88 NW 1042. 

Oh.—Powers v. Armstrong, 36 
ae an 357; Stewart v. Hoag, 12 Oh. 
eee .—Lombard v. Cowham, 34 Wis. 

Wyo.—Anderson v. Rasmussen, 5 
Wyo. 44, 36 P 820. 

[a] But where such defense was 
testified to without objection, other 
evidence thereof may be admitted. 
ane’ VeLOtHara,couCal. Aw Gos, 50 

[b] Defenses at law.—Under a 
general denial defendant could show 
that the deed of trust under which 
plaintiff claims title was delivered as 
an escrow and that the sale there- 
under was made at the wrong place. 
Goff v. Roberts, 72 Mo. 570. 

69. Petty v. Mays, 19 Fla. 652; 
Patterson v. Galliher, 122 N. C. 511, 
29 SE 773; Talbert v. Becton, 111 N. 
C. 543, 16 SE 322; Rollins v. Henry, 
78 N. C. 342. 

70. Bynum v. Gold, 106 Ala. 427, 
17 S 667; Waters v. Lyon, 141 Ind. 
170, 40 NE 662; East v. Peden, 108 
Ind. 92, 8 NE 722; Emily v. Harding, 
53-Ind. 102; Vanduyn v. Hepner, 45 
Ind. 589; Wieneke v. Deputy, 31 Ind. 
A. 621, 68 NE 921; Adam v. Johnson, 
63 Kan. 886, 65 P 662; Wicks Vv. 
Smith, 18 Kan. 508 (where an equit- 
able title in defendant was specially 
pleaded, but Brewer, J., said that this 
was unnecessary as such title could 
have been given in evidence under a 
general denial of plaintiff’s title). 

[a] A mistake of description in 
the deed under which defendant 
claims, although he cannot make it 
the basis of affirmative relief, may 
be shown under the ee denial. 


V_ieneke v. Deputy, 31 Ind. A. 621, 68 
NE 921. 
[fb] Evidence of equitable estop- 


pels is admissible in ejectment under 
plea of not guilty. McGill v. Dartist, 
69 Fla. 587, 68 S 755: Coram v. 
Palmer, 63 Fla. 116, 58 S 721. 

fe] Under the statutory general 
denial in an action for recovery of 
real estate, any facts which show 
that according to the principles of 
equity as anvlied by courts of chan- 
cery plaintiff ought not to recover 
possession of the land in controversy 
may be given in evidence to defest a 
recovery. East v. Pedlin, 108 Ind. 92, 
8 NE 722. 


71. Parker v. Dacres, 1 Wash. 190, 
24 P 192. 

72. Hartford Travelers’ Ins. Co. 
v. Walker, 77 Minn. 438, 80 NW 618; 
Freeman v. Brewster, 70 Minn. 203, 
72 NW _ 1068; Colvin v. Republican 
Valley L. Assoc., 23 Nebr. 75, 36 NW 
361, 8 AmSR 114; Dale v. Hunneman, 
12 Nebr. 221, 10 NW 711. 

[a] “The following is the true 
test (1) as to whether, in action of 
ejectment, a defendant can prove an 
equity under a general denial: If he 
has an equitable estate, which, as it 
exists and without any affirmative re- 
lief, defeats plaintiff’s claim to the 
possession, it may be proved under 
a general denial, being strictly de- 
fensive in its nature. But if the 
equity is such that it does not give 
the defendant the right of possession 
as against the legal title -without af- 
firmative relief enforcing the equity, 
then the defendant must plead the 
facts entitling him to such relief, the 
matter being in the nature of a 
counter claim.” Freeman v. Brew- 
ster, 70 Minn. 203, 209, 72 NW 1068 
(per Mitchell J., concurring) [appr 
and foll Hartford Travelers’ Ins. Co. 
v. Walker, 77 Minn. 438, 440, 80 NW 
618]. @) “In other words, if it be 
such an equity as negatives the 
plaintiff's right of posession, then it 
is a defense, and may be proved under 
a general denial. But if the defendant 
holds under a contract which does 
not of itself give him the right of 
possession, but does give him a 
right to demand a specific perform- 
ance of the contract by the plaintiff, 
upon which his right to retain pos- 
session of the premises depends, he 
must plead the facts entitling him 
to such relief.” Hartford Travelers’ 
Ins. Co. v. Walker, supra. 


[b] Equitable ownership by de- 
fendant may be shown under the gen- 
eral denial and thus defeat an ac- 
tion brought by the holder of the 
legal title to establish his ownership 
and recover possession of the prop- 
erty. Pinkham v. Pinkham, 61 Nebr. 
336, 85 NW 285 [aff 60 Nebr. 600, 83 
NW 837]. 
eet ae generally see supra 

73. Cal—Manly v. Howlett, 55 
Cal. 94; Kenyon v. Quinn, 41 Cal. 325; 
Cadiz v. Majors, 33 Cal. 288. 

Minn.—Freeman y Brewster, 70 
Minn. 203: 72 NW 1068. 

Mo.—LeBeau v. Armitage, 47 Mo. 
ye Kennedy v. Daniels, 20 Mo. 


ABE as Been v. Dodson, 4 Mont. 
560. 2 P 29 

Nev. Eeeeae v. Husby, 21 Nev. 453, 
33 P Ae 

N. D——McClory v. Ricks, 11 N. D. 
38, 88 NW 1042. 


Op v. Armstrong, 36 Oh. 
74. Locklear v. Bullard, 133 N. C. 
260, 45 SE 580. 


75. Dondero v. O’Hara, (Cal. A.) 
86 P 985. 
76. Allison v. Elder, 45 Ga. 17. 


77. Greer v. Mezes, 24 How. (U. 
S.) 268, 16 L. ed. 61. 

78. Cal.—Clink ‘v.. Thurston, 47 
on 21; Flandreau v. Downey, 23 Cal. 


di. .—Campbell v. Goodall, 8 Ill. A. 
tiple Spates v. Blair, 38 Iowa 


Mo.—Tyler v. Hall, 106 Mo. 313, 17 
SW 319, 27’ AmSR. 33%. Contra 
Bray v. Marshall, 75 Mo. 327. 

Nebr.— Towne v. Sparks, 23 Nebr. 
142, 36 NW 875 

N. Y.—Rowan v. Kelsey, 4 Abb. 
Dec. 125, 2 Keyes 594; Wood v. Jack- 
son, 8 Wend. 9, 22 AmD 603. 

Pa.—Knight v. Mutual L. 
14 Phila. 187. 

Tex.—Guest v. Guest, 74 Tex. 664, 
12 SW 8381; Mayer v. Ramsey, 46 
Tex. 371. 


Vt.—Isaacs v. Clark, 12 Vt. 692, 36 
re 372; Lord v. Bigelow, Si IVt2 
Va.—Hayes v. Virginia Mut. Pro- 
tection Assoc., 76 Va. 225; Carroll Co. 
v. Collier, 22 Gratt. (63 Va.) 302; 
Davis v. Thomas, 5 Leigh (32 Va.) 1 
Wis.—Gans v. St. Paul, ete., Co., 43 
Wis. 108, 28 AmR 535. 
79. Coffee v. Groover, 123 U. S. 1, 
8 SCt 1, 31 L. ed. 51; Kirk v. Hamil- 
ton, 102 U. S. 68, 26 L. ed. 79; Coram 
v. Palmer, 63 Fla. 116, 58 S 721; 
Hagan v. Ellis, 39 Fla. 463, 22 S 727, 
63 AmSR 1673, Coffee v. Groover, 20 
ee 64 [rev on eee grounds 123 U. 
1, 8 SCt 1, 31 L. ed. 51]; Mayer v. 
aie thaes 46 Tex. 371. 
Peg ed oh as a defense see supra § 


80. Marshall v. Shafter, 32 Cal. 
176; Tyler v. Hall, 106 Mo. 313, 17 
SW’ 519, 27 AmSR 337 

81. Bray Vv. Marshall, 75 Mo. 327. 
See also supra § 86. 

Trott, 66 Ala. 


hos Kirkland  v. 
ae aot Ala.—McQueen v. Lampley, 74 

a 

Cal. oR aeentae v. Coffee, 14 Cal. 91. 

Colo.—Rhoades v. Higbee, 21 Colo. 
88, 39 P 1099. 

Ind.—McAdams v. Lotton, 118 Ind. 
1, 20 NE 523 (admissions made by 
ee ee 
5 ae ae on v. Collins, 2 Ky. 

p. 

N. Y.—Corwin v. Corwin. 9 Barb. 
219 [rev on other grounds 6 N. Y. 342, 
57 AmD 4531. 
eth C.—Grabeal v. Powers, 83 N. C. 

S. C.—Lupo v. True, 16 §. CG. 579. 


Ins. Co., 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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described in the complaint,84 and that the land in 
contest is covered by the deeds relied on.*® So 
where plaintiff claims under a lease the land men- 
tioned in the complaint should be identified with 
that described in the lease.8* But if the deseription 
in the deed is admitted by the answer proof is 
unnecessary to aid such description.8? If land is 
described as part of a larger tract the proof should 
show the distinct location of the tract referred to,®* 
and what part plaintiff claims,*? although it has been 
held sufficient if the part is so described that the 
sheriff, on obtaining information from plaintiff, is 
thereby enabled to execute the writ.®° 

[§ 181] 3. Possession by Defendant. Where de- 
fendant’s possession to the lands in controversy is 
properly in issue,®! it must be shown that defendant 
dispossessed plaintiff or was in actual possession,°?? 
and the possession of the premises at the time the 
action was begun is a material issue.®? Plaintiff is 
not relieved of the necessity of proving possession 
by a defendant who was not served by an appearance 
and plea by his counsel.®°* Where by statute plain- 
tiff need not prove demand of possession unless de- 
fendant denies that demand of possession was made 
by special plea verified by affidavit, a failure so to 
plead will be regarded as a waiver of proof of 
demand.®> Proof of possession by defendant is not 
eee where by statute the return of the officer 
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serving the process is sufficient proof of such pos- 
session.°® A special plea denying possession in de- 
fendant requires plaintiff to prove only that de- 
fendant was in possession at the time the suit was 
brought.°7 

[§ 182] D. Variance—l. In General. The 
proofs must correspond with the allegations and can- 
not be contradictory to them,®* and plaintiff cannot 
recover upon proof of a cause of action different from 
and inconsistent with that alleged.% 

[§ 183] 2. Plaintiff’s Title and Right to Posses- 
sion—a. In General. Where plaintiff pleads his 
title specially he is confined to such title and can 
only recover thereon,! even though his title was 
unnecessarily pleaded specifically.2 Where owner- 
ship is alleged generally, plaintiff, notwithstanding in 
his evidence he relies upon a particular title, is not 
prevented from recovering upon any title disclosed 
by the evidence. Where by statute plaintiff is re- 
quired to set out in his declaration the dates upon 
which he had possession and upon which defendant 
entered, he cannot recover upon title acquired sub- 
sequent to such dates.* In the application of this 
rule it has been held that where plaintiff relies upon 
documentary evidence of title and upon a prior pos- 
session he may recover upon his prior possession 
notwithstanding the failure to establish his docu- 
mentary title;> that a plaintiff claiming title in fee 


Lari) 50 SW 274; Mays v. Pryce, 95 


Gas v. Keel, 95 Ala. | 2 May 318). 


159. 10S 33 


Ariz.  etetrelo v. Molina, 8 Ariz. 
2d, Gd 2.912% 
Ga.—Canady v. Jones, 141 Ga. 371, 


AN SE 207; Parker v. Brown, 39 Ga. 
is —McCormick v. Huse, 


CSeeull: 
tnd. —Buchanan v. Whitham, 36 
Ind. 257. 
Mich.—Wilson v. Hoffman, 54 Mich. 
246, 20 NW_ 37 


Miss.—Illinois Cent. R. ee v. Bald- 
win, 77 Miss. 788, 28 S 94 

Mo.—Bricken v. Cross, 140 Mo. 166, 
41 SW 735. 

Pa.—Rodgers v. Pittsburgh, etc., 
R. Co., 255 Pa. 462, 100 A 271. 

Porto Rico.—Junghans v. Cabe- 
zudo, 4 Porto Rico Fed. 543. 

Burden of proof see infra § 201. 

Issues as to identity see supra § 


-Suficiency of evidence see infra § 


85. Ala.—Busbee v. Thomas, 175 
Ala. 423, 57 S 587 
pee —Vaughn vA Mills, 18 B. Mon. 
ce v. Porter, 38 Miss. 


ma. 29 _—Menkins v. Blumenthal, 19 
Mo. 49 

N. | C.—Rumbough v. Sackett, 141 N. 
C. 495, 54 SE 421; Smith v. Fite, 92 
If Gin Shit), 


Philippine—Sison v. Ramos, 13 
Philippine 54. 

86. Guy v. Barnes, 24 Ind. 345. 

87. Robinson v. Ingram, 126 N. C 
327, 35 SE 612. 

88. Morris v. Giddens, 101 Ala. 
571, 14 S 406; ete Se v. Ledoux, 3 
N. M. 252, 5 P72 

[a] Thus in Een to recover 
“forty-one acres of land off the N. 
Ww. % of the S. W. % of section 2, 
township 11, range 19, ” proof that 
plaintiff is the owner of “forty-one 
acres off of the north and west side 
of the north half of southwest quarter 

of” such section, does not_ entitle 
him to recover. Morris v. Giddens, 
101 Ala. 571, 14 S 406. 

[b] In an action for a certain lot 
in a proprietary division, the declara- 
tion containing no other description 
(1) a division in fact must be shown 
by plaintiff (Brown v. Bean, 1 D. 
Chipm. (Vt.) 176), (2) but not until 
defendant shows an interest which 
would have made him _a tenant in 
common with plaintiff (Coit v. Wells, 


Creesus Min., etc., Co. v. Colo- 
rado Land, etc., Co., 19 Fed, 78; Taylor 
v. Taylor, 3 A. "kK. Marsh. (Ky) 18. 

{al Plaintiff claiming under a 
deed conveying “the balance of a tract 
of land’ should show what that bal- 


ance ist. ‘Taylor v. Taylor, 3 A. K. 
Marsh. (Ky.) 18. 
90. Howdashell v. Krenning, 103 


Va. 30, 48 SE 491. 
91. ‘See supra § 162. 
92. Ely v. Pace, 139 Ala. 293, 35 S 
877; Kirkland v. Trott, 66 Ala. 417. 
Burden of proof see "infra § 201. 
Sufficiency of evidence see infra § 


266. 
98. Pope v. Dalton, 31 Cal. 218; 
Kraus v. Birnbaum, App. Div. 


567, 116 NYS 916 [rev on_ other 
grounds 200 N. Y. 130, 93 NE 474]. 

94. McIntire v. Wing, 113 Pa. 67, 
4 A 197 (while an appearance and 
plea by counsel may lead to a verdict 
and judgment in an ejectment suit, 
it is necessary to prove possession; 
and, there having been no service, the 
presumption of possession created by 
the return of service by the sheriff 
does not exist, and on failure of evi- 
dence to show it, a nonsuit was prop- 
erly entered). 

95. capone v. Kidwell, 138 Ill. 
13, 27 NE 756. 

Tal Effect of default by defendant 
in possession.—Where the declaration 
alleged that on a certain date defen- 
dant entered into possession of the 
premises, and unlawfully withheld 
the same from plaintiff, and such de- 
fendant defaulted, thereby confess- 
ing the allegations of the declaration, 
it was umnecessary, on the trial 
against a codefendant not in posses- 
sion, to prove a demand for posses- 
sion made on the defaulting defen- 


dant. Glos vy. Patterson, 209 Ill. 448, 
70 NE 911. 
96. Harding v. Strong, 42 Ill. 148, 


89 AmD 415. 
97. Whitham v. Elisworth, 259 Mil. 
243, 102 NE 223. 
Te Graybeal v. Powers, 83 N. C. 
99. Huggins v. Watford, 38 S. C. 
504, 17 SE 363. But see Leland v. 
Bennett, 5 Hill (N. Y.) 286 (where 


it was said to be within the discre- | 
tion of the trial judge to permit a/| 


plaintiff to depart from the case first 
established by him, but which has 
been defeated by defendant’s evidence 
and proved a new and distinct one). 

1. Lane v. Queen City Milling Co., 


Mo. 603, 8 SW 731; Brown v. Moore, 
26 S. C. 160, 2 SE 9; Cummins v. Den- 
ton, 1 Tex, ‘Unrep. Cas. 181. See Ore- 
gon, ete., R. Co. v. Grubissch, 206 
Fed. 577, 124 CCA 375 (holding that 
where defendant claimed title under 
a, certain bill of sale which, in an ac- 
tion to enjoin an action at law, it 
asked to have reformed and _ spe- 
cifically enforced, it could not suc- 
cessfully claim title under a pre- 
sumption of a lost grant). 

[a] For example (1) where plain- 
tiff claims to deraign title by mesne 
conveyances from the government, a 
finding for him cannot be sustained, 
where his evidence fails to show title 
from the government. Lane v. Queen 
City Milling Co., 66 Ark. 646, 70 Ark. 
855, 50 S 274. (2) Where in eject- 
ment against the husband and wife, 
the wife’s ‘answer avers, and the 
replication does not deny, that the 
wife was, at the time plaintiff ac- 
quired title under which he claims, 
the owner in fee, the sole issue being 
the validity of a certain deed made 
by her, plaintiff cannot, without 
amendment, prove another title in 
himself, derived from the husband, 
and not put in iSsue by the pleadings. 
Mays v. Pryce, 95 Mo. 603, 8 SW 731. 

{b] Plaintiff’s alleging title under 
an administrator’s sale cannot re- 


eover on proof of any other title. 
Cummins v. Denton, 1 Tex. Unrep. 
Cas. 181. 


Bangs Oar nan. v. Liedinghagen, 132 Mo. 
5 

3. Taylor Vv. Meadows, 169 N. C. 
124, 85 SE 1. 

[a] Where a husband and wife al- 
lege that they are well seized and 
possessed of the demanded premises, 
the declaration is supported by evi- 
dence showing that the wife is seized 
in her own right and the husband 
only in her right. Kelsey v. Hanmer, 
18 Conn. 311. 

4. Nowlen v. Halli, 128 Mich. 274, 
87 NW 222;DeMill v. Moffat, 49 Mich. 
125, 13 NW 3887. 
pee) Morton v. Folger, 15 Cal. 275, 

“The two kinds of evidence are only 
different means of attaining the same 
result—the establishment of a right 
in the plaintiff to the premises as 
against the defendant. Both may be 
resorted to, and the failure of either 
will not impair the just force and ef- 
fect of the other.” Morton v. Folger, 
supra. 
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may show title by possession ;* that where plaintiffs 
allege that they are owners by inheritance from 
their father, they may recover upon proof of title 
by possession;? that where plaintiff claims under a 
written chain of title without alleging any title by 
prescription it is not error to direct a verdict for 
defendant, although there may be some evidence 
tending to show title by prescription;* and that 
when the complaint alleges title by adverse posses- 
sion in plaintiff’s grantor, evidence of title by deed 
in such grantor is inadmissible.® Soa word inserted 
in the declaration after the name of plaintiff, 
which is merely descriptive, will not defeat plain- 
tiff’s right to recover because of a variance between 
the proof and such description.1° Thus a claim by 
plaintiffs as ‘‘heirs’’ does not confine them to their 
title as such,!! but they may prove that they took as 
devisees or otherwise as purchasers.’” 

[§ 184] b. Legal or Equitable Title. It is 
generally held that where plaintiff alleges a legal 
title as the basis of his claim, he cannot recover 
on the strength of an equitable title+? In some 
jurisdictions where ejectment may be maintained 
upon an equitable as well as upon a legal title,1* it has 
been held that proof of an equitable title on an 
allegation of a legal title is not a variance.t® 

[§ 185] c. Nature of Estate or Interest. As a 
rule plaintiff in ejectment cannot recover an estate 
or interest different from that which he has 
alleged.t® For example, if plaintiff declares on a 
lease he cannot recover on proof of title in fee,17 
or where an estate in fee is alleged a recovery 
cannot be had on proof only of a life estate’® or 
lease;?® and an assignee of a mortgage cannot re- 
cover under an allegation of title in fee.?° But 
it has been held that a plaintiff alleging title in 
fee may recover by proof of a deed absolute in 
form but given to secure a debt,?+ and that under 
an allegation of title in fee plaintiff may show title 
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as a mortgagee in possession by agreement with the 
mortgagor, as such evidence may establish a title 
in fee.22. Plaintiff, where he alleges an estate for 
the life of another, cannot, on proof of title in him- 
self by possession and as guardian in socage, re- 
cover without amending his declaration to conform 
to the proof.23 A recital in the declaration that 
plaintiff claims as administrator when the proof 
shows the title to be in him in person does not pre- 
vent recovery by him in person.”* 

[§ 186] d. Possession. Where the. writ con- 
tains no retrospective words the only question is 
whether plaintiff was entitled to possession at the 
time of the date of the writ.2> A variance between 
the alleged seizin and accrual of the right of posses- 
sion of plaintiff is immaterial where the right of pos- 
session is shown to exist at the commencement of the 
action.2® Where plaintiff alleges that he was in 
possession when ousted he may in some jurisdictions 
recover, although it appears from the proof only 
that he was entitled to possession.?? 

{[§ 187] 3. Defendant’s Title. A defendant 
may show title to be in himself, although it may 
have been derived from a source differing from the 
one alleged in the answer.28 Where defendant un- 
necessarily attempts to set out how he deraigns 
title, a failure to prove all of such redundant allega- 
tions has been held to be an immaterial variance 
where plaintiff has not been misled.2® Under a 
plea of title in fee defendant may show title by 
adverse possession.2° Where by statute defendant 
is required to file an abstract of the title on which 
he relies for his recovery, he cannot recover upon 
a different title.*t Notwithstanding two defendants 
have joined in pleading the general issue, title in 
one constitutes a good defense as to both.®2 

[§ 188] 4. Defendant’s Possession. Plaintiff 
must prove that all the parties joined as defendants 
were in possession in order to recover as against all.34 


6. Winans v. Christy, 4 Cal. 70, 60 
AmD 597; Day v. Alverson, 9 Wend. 
(CN. Y.) 223. ; 

7. Davis v. Leeper, 56 NW 712, 22 
KyL 116. 

8. Thompson v. Tasker, 134 Ga. 80, 
67 SE 446. 

9. Westmoreland v. Plant, 89 Ark. 
147, 116 SW 188. 

10. Magill v. Swearingen, 10 Pa. 


11. Magill v. Swearingen, 10 Pa. 
eee Birney v. Haim, 2 Litt. (Ky.) 
i 13. Cal—Seaton v. Son, 32 Cal. 


81. 

Ga.—Sutton v. Aiken, 57 Ga. 416. 
Ind.—Stout v. McPheeters, 84 Ind. 
585; Groves v. Marks, 32 Ind. 319; 
Thieme, etc., Brewing Co. v. Poling, 
47 Ind. A. 287, 92 NE 746; Coppock v. 
Austin, 34 Ind. A. 319, 72 NE 657. 

Minn.—Merrill v. Dearing, 47 Minn. 
137, 49 NW 693. 

Utah.—Tarpey v. Deseret Salt Co., 
5 Utah 205, 14 P 338. 

[a] Where a husband was a mere 
pro forma party to his wife’s suit to 
recover a tract of land, and there was 
no allegation in the complaint that 
the husband had title or right to pos- 
session, he was not entitled to recover 
on proof that the equitable title to 
the property was in him. Perry v. 
Hackney, 142 N. C. 368, 55 SE 289, 115 
AmSR 741, 9 AnnCas 244. 

14. See supra §§ 36, 37. 

15. Pope v. Nichols, 61 Kan. 230, 
59 P 257. See Empire Ranch, etc., Co. 
v. Howell, 22 Colo. A. 584 (holding 
that the variance between the com- 
plaint in ejectment which alleges that 
plaintiff is the owner in fee simple 
and entitled to the immediate pos- 
session, and the proof of equitable 


title, based on a trustee’s deed, exe- 
cuted by a trustee named in a second 
deed of trust, and plaintiff’s owner- 
ship and possession of the notes se- 
cured by the first deed of trust, is 
not prejudicial to defendant, claiming 
under a void tax deed). 

{a]. Evidence held pertinent on is- 
sue of right to possession.—Where, in 
ejectment, the complaint alleged the 
right of possession under a verbal 
agreement to convey land in settle- 
ment of a debt, and the proof showed 
that the agreement, under which pos- 
session was taken, was that the land 
should be taken as security, instead 
of payment, either agreement was 
pertinent to the issue, since either 
would give a right of possession, the 
fact that a broader claim was made 
by plaintiffs not depriving them of 
the lesser one sustained by the proof. 
ered v. Stout, 88 Kan. 682, 129 P 

16. Ga—Drew v. Drew, 146 Ga. 
479, 91 SE 541; Hester v. Keen, 141 
Ga. 832, 82 SE 250. 

Ill.— Winstanley v. Meacham, 58 
Ill. 97; Rawlins v. Bailey, 15 Ill. 178; 
Ballance v. Rankin, 12 Ill. 420, 54 
AmD 412. 

Ky.—lIson v. Halcomb, 136 Ky. 523, 
124 SW 813. 

N. Y.—Bradt v. Church, 110 N. Y. 
537, 18 NE 357 [aff 39 Hun 262]. 

Wis.—Bresee v. Stiles, 22 Wis. 120; 
Allie v. Schmitz, 17 Wis. 169. 

[a] MTlustration.—Where a life in- 
terest in land is alleged there can be 
no recovery of the entire premises on 
proof that plaintiff is a tenant in com- 
Drew v. Drew, 146 Ga. 479, 91 


ive, Norton v. Spooner, N. Chipm. 
18. Hunt v. Campbell, 83 Ind. 48; 


Rawson v. Taylor, §7 Me. 343; Brit- 
tain v. Daniels, 94 N. C. 781. But see 
Casey v. Casey, 55 Vt. 518 (holding 
that under an allegation of title in 
fee proof of a life estate does not 
constitute a variance). 

19. _ Bradt v. Church, 110 N. Y. 537, 
18 NE 357 [aff 39 Hun 262]. 

20. Speer v. Hadduck, 31 Ill. 439. 

21. Ladd v. Ladd, 252 Ill. 43, 96 
NE 561. 

22. Chapman v. Delaware, etc., Co., 
3 Wwans, CNS ¥.) 262: 

23. Holmes v. Seeley, 17 Wend. 
CINE EY be 

24. Richardson v. 
Miss. 676, 33 S 650. 

25. Longhurst v. Elworthy, 3 F. & 
F. (Eng.) 323. 

26. Stark v. Barrett, 15 Cal. 361. 

27. Wilson v. Owens, 1 Ind. T. 
163, 38 SW 976. 
ae. Keathley v. Branch, 88 N. C. 

29. Moore v. Frazer, 15 Or. 635, 
16 P 869. 

30. Smith v. Algona Lumber Co., 
73 Or. 1, 136 P 7, 143 P 921; Neal v. 
De, bd: (Or. 64235, 99s 69 n=) Ole 


31. Woodward v. Crawford, 210 
Pa. 262, 59 A 1120; Westcott v. Craw- 
ford, 210 Pa. 256, 59 A 1085. 

fa] fillustration.—Defendant who 
has set out a written agreement as 
a basis of his title in the abstract 
cannot, after he has admitted that 
such an agreement will not sustain 
his title, show title by verbal sale 
followed by possession and improve- 
ments. “Westcott v. Crawford, 210 
Pa. 256, 59 A 1085. 

32. Tripp v. Ide, 3 R:. I. 51. 
33. Evarts v. Dunton, Brayt. (Vt.) 
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Where, however, the complaint alleges possession oy 
defendant claiming in right of his wife, the fact that 
it appears that he was in possession in his own right 
has been held an immaterial variance.*4 

: 5. Description of Property. The 
allegations and proof as to the description and 
identity of the premises must conform.®® 
nical variance, however, may be disregarded.** An 
immaterial variance between, the description in the 


[§ 189-199] 


{[§ 200] A. Burden of Proof'—1. In General. | 
Under the general rule? the burden of proof and 
primarily the burden of evidence are on plaintiff to 
sustain the issues made;* but the burden of evidence 
may shift from plaintiff to defendant,* or back again 
as the case may 


from defendant to plaintiff,® 


be under the general rules of evidence.® 
pleaded in avoidance must be proved by the party 


34. Rose v. Bell, 38 Barb. (N. Y.) 
25 (the court has power in such case 
to direct that the facts be found 
according to the evidence and to order 
an amendment of the complaint). 

35. See Bald v. Nuernberger, 267 
Tll. 616, 108 NE 724 (an objection to 
the introduction of a plat showing a 
variance between the declaration and 
the deed to the premises involved 
should have been sustained). 

86. Peters v. West, 70 Ga. 343. 

[a] -Illustration.—Where the dec- 
laration described the land as being 
in the “9th district of originally 
Fayette, now Campbell County,” the 
fact that the evidence showed that 
the land was actually in the thir- 
teenth land district of Campbell 
county, but that it was located in the 
militia district known as the “old 
9th” of Fayette county, the variance 
was immaterial. Peters v. West, 70 
Ga. 343. 

Chamberlaine v. Crawford, 1 


_Harr..& M. (Md.) 355. 


Carroll v. Norwood, 4 Harr. & 
M. (Md.) 287; Smith v. Volgamot, 2 
Harr. & M. (Md.) 155; Mitchell v. 
Gover, 1 Harr. & J. (Md.) 507. 

[a] The fact that the description 
in the complaint is fuller than that 
in the deed relied on is not a variance 
where it is consistent therewith. 
Smith. v.-Willing, 10 Mo. 394. 

39. Calatro v. Chabut, 72 N. J. L. 
458, 63 A 272; White v. Den, 24-N. J. 
L. 753 


1. Evidence generally see Evidence 
220C 2d. ped. 

2. See Evidence § 13 et seq. 

3. Ark.—Taylor v. Robinson, 94 
Ark. 560, 127 SW 972. 

Cal.—Winchester v. Payne, 10 Cal. 
A. 501, 102 P 531. 

Colo.—Empire Ranch, etc., Co. v. 
Howell, 24 Colo. A. 416, 1383 P 1124. 

Ga.—Equitable Bldg., etc., Assoc. 
v. Holloway, 114 Ga. 780, 49 SH 742. 

Tll.—Smith v. Laatsch, 114 Ill. 271, 
2 °NI59. ; 

Towa.—Klinkner v. Schmidt, 114 
Iowa 695, 87 NW 661. _. f 

Kan.—Beckman v. Richardson, 28 
Kan. 648. : 

Ky.—Chenault v. Quisenberry, 56 
SW 410, 57 SW 234, 22 Kyl 79. 

La.—Chavanne v. Frizola, 25 La. 
Ann. 76. . 

Md.—lLangley v. Jones, 26 Md. 462. 

Nev.—Tonopah, ete., R. Co. v. Fel- 
lanbaum, 32 Nev. 278, 107 P 882, 
LRA1918D 584. 

N. C—McCaskill v. Walker, 147 
N. C. 195, 61 SE 46. 

Or.—Warley v. Parker, 4 Or. 369. 

S. C—Weaver v. Whilden, 33 S. C 
190, 11 SE 686. : 

Ont.—McGee v. McLaughlin, 23 U. 
GIO B),90! G 2 

[a] The genuineness of a signature 
to a deed under which plaintiff claims 
title must be established by him 
upon denial of his title in the answer. 


Weaver v. Whilden, 33 S. C. 190, 11 
SE 686. 
{b] Where all the averments are 


[19 C. J.—73] 


EJECTMENT 


A tech- 


| consent rule.®9 
VII. EVIDENCE 


[§ 201] 


Matters 


put in issue by defendant who in ad- 
dition to his traverse alleges title 
and possession, the burden of prov- 
ing title rests upon plaintiff. Che- 
nault v. Quisenberry, 56 SW 410, 57 
SW 234, 22 Kyl 79. 

{e] If title in plaintiff and wrong- 
ful entry by defendant are alleged 
and the latter sets up.title in himself 
the burden of the whole cause is 
upon plaintiff. Owensboro, etc., R. 
ae v. Barker, 22 SW 444, 15 KyL 
175. 

[d] Denial by defendant that he 
was ever in possession of land in con- 
troversy does not relieve plaintiff 
from showing possession of himself 
or grantor, or title from government. 
eemae v. Roe, 275 Ill. 158, 1183 NE 

fe] Mere failure to answer does 
not admit the value of the premises 
for rent, a fact which plaintiff must 
prove. Equitable Bldg., etc., Assoc. 
v. Holloway, 114 Ga. 780, 40 SE 742. 

{f{] Title as alleged (1) must be 
established by plaintiff. Chavanne v. 
Frizola, 25 La. Ann. 76: Adams v. 


Child, 28 Nev. 169, 88 P 1087. (2) 
Variance see supra § 183 et seq. 
[g] Where both parties claim 


from a common source of title, plain- 
tiff will only be required to show a 
good and connected claim of title 
from the common source down to him- 
self to entitle him to recover. sé 
plaintiff shows the better title, al- 
though not altogether free from ob- 
jections, he will be entitled to re- 
cover, unless a paramount outstand- 
ing title is shown in another. Smith 
Vi. Uaatseh, 114 Tl. 277,02. NE 59. 9 

[h] By express statutory provi- 
sion it may be provided that plaintiff 
can recover only upon proof of neces- 
sary allegations of his petition, irre- 
spective of defendant’s default, ap- 
pearance, demurrer, or other action. 
Buell v. U-Par-Har-Ha, (Okl.) 159 P 
507. 

Burden of proof and of evidence 

distinguished see Evidence § 13 et 
seq. 
4, Sapp v. Cline, 131 Ga. 433, 62 
SI 529; Chenault v. Quisenberry, 56 
Sw 410, 57 SW 284, 22 KyL 79; 
Owensboro, etc., R. Co. v. Barker, 22 
Sw 444,15 Kyl 175; Westfelt v. 
Adams, 159 N. C. 409, 74 SE 1041; 
Bonham v. Bishop, 23 S. C. 96. 

[a] Admissions in answer (1) 
may be such as to shift burden of 
evidence upon defendants. Collins v. 
Swanson, 121 N. C. 67, 28 SE 65; Bon- 
ham y. Bishop, 23 S. C. 96. (2) Effect 
of denials or admissions see supra § 
155 et seg. hs 

{hb] Where defendant relies on 
title in himself (1) and_ plaintiff 
denies such title, the burden is on 
defendant to prove it in every par- 


ticular. Sapp v. Cline, 131 Ga. 4338, 
62 SE 529; Westfelt v. Adams, 159 
N. Cc. 409, 74-SH 1041. (2) If de- 


fendant fails to deny the acts com- 
plained of as trespass, and the pos- 
session of plaintiff and justifies under 


[19 C.J.] 1151 


demise and the plats in the certificate returned in 
the cause will not be fatal,?” nor will a slight 
variance in the name of the property between that 
given in the complaint and that which is shown 
by the proof, it being shown to be the same land.38 
Again a plaintiff is entitled to recover, although 
the proof shows the quantity of land to be slightly 
in excess of the description of the premises in the 


who pleads them.’ : 

2. As to Particular Matters—a. 
Plaintiff. Subject to the general rules above stated,® 
since plaintiff must recover on the strength of his 
own title and not the weakness of his adversary’s,® 
where his title is controverted,!® the burden is on 
plaintiff to establish the title that he asserts,14 even 


On 


a claim of title, the burden of evi- 
dence is then upon him. Chenault v. 
Quisenberry, 56 SW 410, 57 SW 234, 
22 KyL 79. (3) Where plaintiff al- 
leges forgery of a deed under which 
defendant claims, this puts’ the 
burden of evidence as to the gen- 
uineness of the deed .on defend- 
ant, and where this issue ig by 
consent tried together with the other 
issues, the burden of proving the 
genuineness of the deed still re- 
mained on defendant, as if that issue 
were tried alone. Sapp v. Cline, 131 
Ga. 433, 62 SH 529. 

{c] Until plaintiff has made a 
prima facie case defendant is not re- 
quired to offer any evidence. Mobile 
Dry-Docks Co. v. Mobile, 146 Ala. 
aes 40 S 205, 3 LRANS 822, 9 AnnCas 


5. Howard v. Lock, 22 SW 332, 15 
KyL 154. See also Reno v. Black- 
burn, 72 SW 775, 24 KyL 1976 (bur- 
den is put upon plaintiff by rejoinder 
denying allegations of reply and put- 
ting in issue character of defendant’s 
interest in land). 

6. See Evidence § 21. 4 

7 Ark.—Shirey v. Cumberhouse, 
41 Ark. 97. 
os ae v. Fenlon, 49 Cal. 

Colo.—Wurts v. Mullen, 6 Colo. 576. 

Ill. Smith v. Laatsch, 114 Ill. 271, 
2 NE 59. 

Ind.—Roots v. Beck, 109 Ind. 472, 
9 NE 698. 

Ky.—Owensboro, etc., R. Co. v. 
Barker, 22 SW 444, 15 KyL 175. 

_{a] Thus where a tenant defends 
his refusal to surrender the premises 
to his landlord on the ground that 
the latter did not have the paramount 
title, the burden is on him to show 
paramount title in another. Cama- 
rillo v. Fenlon, 49 Cal. 202. 

[b] Mistake in plaintiff’s deed set 
up in defendant’s answer must be 
shown by defendant. Owensboro, etc., 
eee v. Barker, 22 SW 444, 15 KyL 

8. See supra § 200. 

9. See supra § 14. 

10. See supra §§ 155-166. 

11. Ala.—Wylie v. Flowers, 191 
Ala. 36, 67 S 980; McMillan v. Aikin, 
189 Ala. 330, 66 S 624; Jones v. Wild, 
186 Ala. 540, 65 S 349; McCreary v. 
Jackson Lumber Co., 168 Ala. 208, 53 
S 103; Hudson v. Vaughn, 40 S 
Wo’; aster v. Blackwell; 133 Ala. 
337, 32 S 166; Hdmondson v. Annis- 
ton City Land. Co., 128 Ala. 589, 29 
S 596. 

Alaska.—Bakke _ v. 
Alaska 95. 

Ark.—Maney v. Dennison, 110 Ark. 
571, 168 SW 783; Brasher v. Taylor, 
109 Ark. 281, 159 SW 1120; Wirn v. 
Whitehouse, 96 Ark. 42, 1381 SW 70; 
Beardsley v. Hill, 85 Ark. 4, 106 SW 
1169; Maltory v. Brademyer, 76 Ark. 
538, 89 SW 551; Dowdle v. Wheeler, 
96 Ark. 529, 89 SW 1002, 113 AmSR 
106; Carpenter v. Jones, 76 Ark. 163, 
88 SW 871. 
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though he may be required to prove a negative,'” 
although plaintiff relying on adverse possession need 
not affirmatively prove that the state has no title 


Cal.—Vassault v. Seitz, 31 Cal. 225. 

Colo.—Empire Ranch, etc., Co. v. 
Howell, 24 Colo, A. 416, 133 ’p 1124; 
Richner v. Brisbane, 19 Colo. 385, 35 
P 740; Rittmaster v. Brisbane, 19 
Colo. 371, 35 P 736. 

Conn.—Stevens v. Smoker, 84 Conn. 
569, 80 A 788 
spel: _—Doe v. Roe, 26 Del. 78, 80 A 
352 

D. C.—Scott v. Herrell, 27 App. 395; 
Peck v. Heurich, 6 App. 273 [aff 167 
U.S. 624, 17 Sct 927, 42 L. ed. 302]. 

Fla.—Sherlock vy. Burritt, 67 Fla. 
175, 64 S 750. 

a.—Hamilton v. Rogers, 126 Ga. 
27, 54 SE 926; Mays v. Redman, 134 
Ga. 870, 68 SE 738. 

Hawaii—Abenela v. Kailikole, 2 
Hawaii 660. 

Ill.—Heckmann v. Detlaff, 283 Ill. 
505, 119 NE 639; North v. Graham, 
235 Pn 735 85 NE 267, 126 ee 
189, 18 LRANS 624; St. Louis, ete., R. 
Co. v. Warfel, 163 tl. 641, 45 "NE 169. 

Ind.—Graham v. Lunsford, 149 Ind. 
83, 48 NE 627; Pittsburg, etc., R. Co. 
v. O’Brien, 142 Ind. 218, 41 NE. 528; 
Rots v. Beck, 109 Ind. 472, 9 NE 698; 
Jose v. Hunter, (A.) 101 NE 665, 103 
NE 392. 

Iowa.—Greer v. Hartney: 
738, 4 NW 861. 

Ky —Lee' v. Pittman, 173 Ky. 761, 
iil yw 506; Conley v. Bolen, 172 Ky 
272, 189 SW 1; Miller v. Breathitt 
Coal, etc., Co., 152 Ky. 390, 153 SW 
468; Young v. Duggin, 99 Sw 655, 30 
Kyl 634; Chenault v. Quisenberry, 56 
SW 410, 57 SW 234, 22 KyL 79; Red 
River Iron Mfg. Co. v. Rainey, 7 KyL 
226, 138 Ky. Op. 606. 

La.— Davidson v. McDonald, 131 La. 
1047, 60 S 679; Boyle v. West, 107 La. 
347, 31 S 794; Chevanne v. Frizola, 
25 La. Ann. 76. 

Me.—Powers v. Hambleton, 106 Me. 
217, 76 A 675. 

Pc v. Baltimore, etc., 

Co., 89 Md. 126, 42 oe 938; Wood v. 
meee 3 Harr. & J. 

Mich.—Stoinski v. Butte, 77 Mich. 
322, 48 NW 979. 

Mo.—Nichols v. Talman, 189 SW 
1184; Neil v. Tubb, 241 Mo. 666, 145 
SW 766; SH ped v. Murray, 132 Mo. 
468, 34 SW 5 

Ne eee. R. Co. v. Fel- 
lanbaum, 32 Nev. ors, "107 P 882, LRA 
1918D 584, 

N. Y.—Southampton v. Betts, 163 
N. Y. 454, 67 NE 762; French v. Wray, 
166 App. Div. 471, 151 NYS 1015 [aff 
220 N. Y. 604, 115 NE 1039]; Meehan 
v. Dobson, 131 NYS 387; Fosgate v. 
Herkimer Mfg., etc., Co., 12 Barb. 352 
{aff 12 wee ¥. 5801: Heilman v. La- 
zarus, 90 Y. 672, 12 AbbNCas 19, 
65 HowPr 05. 

N. C.—Millikin v. Sessoms, 173 N. 
C. 723, 92 SE 359; Waldo v. Wilson, 
173 N. CG. 689, 92 SE 692; Fleming v. 
Sexton, 172 N, c. 250, 90 SE 247; Blue 
Ridge ‘Land Co. v. Floyd, 171 N. CG. 
643, 88 SE 862; Brock v. Wells, 165 
N. C. 170, 81 SE 130; Carroll v. Smith, 
163 N.C. 204, 79 SE 497; Sipe v. Her- 
man, 161 N. C. 107, 76 SE 556; Mc- 
Brayer v. Blanton, 157 N. C. 320, 72 
SE 1070; McCaskill v. Walker, 147 N. 
Cw, 19b;..610-SB °46; > McCollum: ev. 
Chisholm, i146 N. C. 18, 59 SE 160; 
Bivings v. Gosnell, 133 N. C. 574, 45 
SE 942; Candler v. Long, 132 N. C. 
Say 44 SH 368; Finch v. Finch, 131 
Cc. 271, 42 SE 615. 
woh, —State v. Cincinnati Tin, etc., 

66 Oh. St. 182, 64 NE 68 
| Oki -—Buiel v. U-Par- Har-Ha, 159 


Vay 

Or.—Carroll v. McLaren, 60 Or. 233, 
118 P 1034 

Pa.—Perkiomen R. Co. v. Kremer, 
218 Pa. 641, 67 A 913; Hess v. Her- 
rington, 73 Pa. 438 (title). 

Philippine—Palang v. Clavano, 25 
Philippine 348; Nolan v. Jalandoni, 23 
Philippine 292; Nicolas v.,Guerrero, 
23 Philippine 178; Belen v. Belen, 13 
Philippine 202; Remontan vy. Caba- 
eungan, 11 Philippine 571. 
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EJECTMENT 


Porto Rico.—Pesquera v. Fernan- 
dez, 22 Porto Rico 49; Rivera v. Cas- 
tro, 20 Porto Rico 464; Rosaly v. Gra- 
ham, 16 Porto Rico 156; Gorbea v. 
Perez, 10 Porto Rico 436; Sanchez v. 
Veve, 4 Porto Rico Fed. 329: Oins v. 
Maeso, 2 Porto Rico Fed. 59. 

S. G—Nicholson v. Villepigue, 97 
S. C. 130, 81 SE 494; Hodge v. Hodge, 
56 S. C. 263, 34 SE 517. 

Ss. D—Sutton v, Whetstone, 21 S. 
D. 341, 112 NW 850. 

Tenn.—Scott v. Taylor, (Ch. A.) 
46 SW 358. 

Tex.—Garrison v. Coffey, 5 SW 638; 
Lockridge v. Corbett, 31 Tex. Civ. A. 
352, 73 SW 696; Halsell v. McCutchen, 
(Civ. A.) 64 SW 72. 

Va.—Richmond v. Jones, 111 Va. 
214, 68 SE fae Bugg v. Seay, 107 Va. 
648, 60 SE 8 

Sesh  Londell v Allen, ete., Mill 
Co., ots Wash. 150, 106 P 626. 

N. B.—Colonial Inv, 
Demerchant, 38 N. B. 43 
We a v. Hicks, 30 maperes (Ay 18y 

Pr. Edw. Isl.—Doe v. Betts, 1 Pr. 
Edw. Isl. 116. 

Rue, Ph ti waa v. 


Zeke, rp Ofo 8 Ait 
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Que. 
fay oS laintift claiming as ur- 
chaser at execution sale has the bur- 


den of showing that defendant in the 
execution had title to the land. Prest- 
wood v. Horn, 195 Ala. 450, 70 S 134; 
Adams v. Yates, 143 Mo. 475, 45 SW 
304; McGee v. Kane, 14 Ont. 226. 

{b] Plaintiff claiming under a 
lease from a guardian must show the 
alleged guardian’s authority to make 
the lease. Bilby v. Brockman, 55 Okl. 
"14, 155°P 257. 

{e] Plaintiff claiming under a 
patent (1) has the burden of proving 
his ownership, and it is not in- 
cumbent on defendants to establish 
a negative. ‘Tonopah, etc., R. Co. v. 
Fellanbaum, 32 Nev. 278, 107 P 882, 
LRA1918D 584. (2) Burden of show- 
ing that the homestead was not ac- 
quired under laws requiring actual 
settlement and residence is not cast 
upon plaintiff by a recital in the 
patent that his claim was established 
pursuant to a specified act of con- 
gress. Grant v. Oliver, 91 Cal. 158, 27 
P 596, 861. 

{d] Where the state seeks to re- 
cover canal lands it must first prove 
that the lands were formerly part of 
the canal system of the state. State 
v. Cincinnati Tin, etc., Co., 66 Oh. St. 
182, 64 NE 68. 

Tel A plea of “not guilty” leaves 
plaintiff with only the burden of prov- 
ing title. Collire v. Alexander, 142 
Ala. 422, 38 S 244. 

{f] To maintan ejectment after 
the death of the life tenant the re- 
maindermen must show title by in- 
troducing the deeds creating the re- 
mainder. Smith v. Bachus, 195 Ala. 
8, 14, 70 S 261 (“The burden is on 
the plaintiffs to establish their prima 
facie right to recover, by showing 
the death of the life tenant, that 
plaintiffs were the remaindermen 
created by the deed, and that the 
grantor was in possession of the 
lands when the deed was made, or by 
showing a regular chain of title to 
them from a grantor in possession, or 
from the government. This is clearly 
Shih by the evidence to have been 
met’’). 

{g] Delivery of deed.—(1) Plain- 
tiff should prove delivery to him o 
the deed under which he claims title. 
Burkholder v. Casad, 47 Ind. 418. (2) 
Plaintiff is not relieved from giving 
proof of delivery of a deed to him by 
the fact that it is set out by copy 
and made a part of the complaint. 
Burkholder v. Casad, 47 Ind. 418. 

[h] Tease.—Where plaintiff makes 
title as assignee of a lease, the exe- 
cution of the lease and its assign- 
ment must be proved. Swearingen v. 
Hawkenberry, Wright (Oh.) 111. 

{i] Connection with chain of title. 


[§ 201 


to the land.13 When properly raised by the issues 
in the case,!* the burden is on plaintiff to show a 
superior or better title,® or a right of possession 


—Plaintiff should show by what 
means he acquired title from the 
person last named in a chain title of- 
fered in evidence by him. Whitmore 
v. Crawford, 106 Mo. 435, 17 SW 640. 

{j] Corporate existence.—One de- 
raigning title through a corporation 
should, prove the legal existence of 
the corporation in an action against 
one claiming title through another 
source. Sonoma County Water Co. v. 
Lynch, 50 Cal. 503. 

[k] Appointment as administrator. 
—iIf the demise is laid in an ad- 
ministrator de bonis non, evidence 
of the appointment and qualification 
of the administrator is essential. 
Guest v. Guest, 145 Ga. 592, 89 SE 687. 

12, Ala—Hicks v. Burgess, 185 
Ala. 584, 64 S 290; O’Brien v. Doe, 6 
Ala. 787. 

Ark.—Allen v. Phillips, 87 Ark. 185, 
112 SW 4038. 

Conn.—Thomas v. Young, 79 Conn. 
493, 65 A 955. 

Ga. —Mays v. Redman, 134 Ga. 870, 
68 SE 738. 

Tll.—Hellman v. Roe, 275 Ill. 158, 
113 NE 989. 

Ky.—Geer v. Winston, 1 Ky. Op. 


373. 

N. Y.—Lane v. Gordon, 18 App. Div. 
438, 46 NYS 57. 

Wash. —Seymour v. Dufur, 53 Wash. 
646, 102 P 756. 

Pr. Edw. Isl.—Doe v. Knight. 2 Pr. 
Edw. Isl. 108. 

[a] In ejectment by an adminis- 
trator in his representative capacity, 
the burden is on plaintiff to show 
title in his intestate or an estoppel 
against defendant to dispute the 
same. Thomas v. Young, 79 Conn. 
493, 65 A 955. 

{b] In ejectment by a daughter to 
recover, as heir at law, real estate of 
which her mother died seized, the 
father’s death must be shown where 
he, if living, would be entitled to an 
estate by the curtesy. Rathbone v. 
eter 4 App. (D. 475, 

67 SE 1075. 


14. See supra 5 160. 
15. Ala.—Mobile Dry-Docks Co. v. 
Mobile, 146 Ala. 198, 40 S 205, 3 
LRANS 822, 9 AnnCas 1229; Doe v. 
Edmondson, 127 Ala. 445, 30 SGdt 

Alaska.—Cascaden v. Bortolis, 3. 
Alaska 200. 

Ark.—Winn v. Whitehouse, 96 Ark. 
42, 131 SW 70. 

Ga.—Steinheimer v. Bridges, 146 
Ga. 214, 91 SE 19. 

Tl. —ffellman v. Roe, 275 Ill. 158, 
113 NE 989. 

Ind.—Jose v. Hunter, 103 NE 392; 
Furst v. Satterfield, 44 Ind. A. 613, 
89 NE 906 

Ky. —Hellard v. Nance, 114 SW 277; 
Martin v. Kelley, 30 Sw fis Mepis Ue Kyl 
200; Young v. Cox, 14 sw 348, 12 
Kyl 347; Boyd v. James, 13 Ky. Op. 

Mo.—Hough v. Jasper County 
Light, etc., Co., 127 Mo. A. 570, 106 
SW 547. 

N. Ta v. Gallegos, 13 N. 
a" em PR As) 300. 

N. C Mifoen v. Garrett, 140 N. 
Ci39%, 53. SHI2I6 

Philippine. —Del Rosario v. Celosia, 
26 Philippine 404; Santos v. Estejada, 
26 Philippine 398. 

Porto Rico.—Verges v. Pietri, 9 
Porto Rico 20; Enmanuel v. Peo., 
Porto Rico 216; Schulze v. Castro, 7 
mee Rico 27. 

R. I.—Baxter v. Brown, 26 R. I. 
381, 59 A 73. 

S. C.—Love v. Turner, 71 S. C. $22, 

SUS aie = 

ash.—Hope v. Brown, 74 as 
421, 133 P 612. ioe 
go gnt Hartley v. Maycock, 28 Ont. 
fal Where defendant is in 

able possession the burden is on 
plaintiff (1) to establish a better right 
to possession. Hope v. Brown, 74 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or entry ;1® a prior 17 or adverse possession ;18-a title’ 
to lands outside of boundaries, where a part of the 
premises is covered by other titles;!9 the existence 
of the land for possession of which suit was 


brought ;?° the identity of land as 


‘Wash. 421, 133 P 612. (2) Plaintiff 
must show good title from some un- 
impeachable source in order to over- 
.come the presumption of ownership 
arising from defendant’s occupation. 
mortey v. Brown, 26 R. I. 381, 59 A 


[b] Where the title is derived 
from a common source, plaintiff must 
show a better title than that of de- 
fendant, or an actual possession 
prior to that of defendant, in order 
to put defendant to the necessity of 
supporting his possession by a title 
superior to that of naked possession. 
Harrison v. Gallegos, 13 N. M. 1, 79 


15) td 

Ala.—Collier v. Alexander, 142 
ae “492, 88 S 244. 
gob —Paniel v. Lefevre, 19 Ark. 
“i C.—Crandall v. Lynch, 20 App. 
Te pean on v. Hogan, 57 Fla. 69, 

Ga.—Hamilton v. Rogers, 126 Ga. 
27, 54 SE 926; Haton v. Freeman, 58 
Ga. 129; Scisson v. McLaws, 12 Ga. 

66. 

Tll.— Holt v. Rees, 44 Ill. 30. 

Ind.—Wilson v. Johnson, 145 Ind. 
40, 38 NE 38, 43 NE 930; Furst v. 
Satterfield, 44’ Ind. 613, 89 ‘NE 906. 

Ky.—Russell Vv. McIntosh, 179 Ky. 
677, 201 SW 33; Young v. Cox, 14 SW 
348, 12 KyL 347; Boyd v. James, 13 
ev Op. O01 

Md.—Richardson v. Baltimore, ette., 
R. Co., 89 Md. 126, 42 A 938. 

Mo. “Hough v. Jasper County 
Tees ete., Co., 127 Mo. A. 570, 106 
Sw_ 547. 

N. Y.—Butler v. Frontier Tel. Co., 
186 N. Y. 486, 79 NE 716, 116 AmSR 
563, 11 LRANS 920, 9 AnnCas 858; 
Southampton Vv. Betts, 63 N.Y. 454, 
57 NE 762 [aff 21 App. Div. 435, 47 
NYS 697]; Gilman v. Gilman, 111 N. 
Y. 265, 18 NE 849 [rev 1 NYSt 567]; 
Hubbell v. Moulson, 53 N. Y. 225, 13 
AmR 519; Dodge v. Wellman, 1 Abb. 
Dec. 512, 43 HowPr 427 [aff 42 RS es 
390]; Heilman v. Lazarus, 90 N. Y. 
672, 12 AbbNCas 19, 65 HowPr 95. 

Okl.—McElroy v. *Moose, 51 Okl. 
Dis, bd PAs5T. 

Pa—Erie v. NY release: R. Co., 
246 Pa. 238, 92 A 192 

“In an action in ejectment, the pos- 
session of the land is the chief thing 
sought, but, the plaintiff must, in 
some proper way, manifest his right 
to the possession, the burden is on 
him to do so, and if he fails to do 
so, he must necessarily lose, because, 
if he has not the right to the pos- 
session, it is a matter of indifference 
to him, as to who does have the pos- 
session.’ Russell v. McIntosh, 179 
Ky. 677, 679, 201 SW 33. 

[a] Plaintiff must prove: (1) That 
he was entitled to possession at the 
commencement of the action. Hough 
v. Jasper County Light, etc., Co,, 127 
Mo. A. 570, 106 SW 547. -(2) That he 
is entitled to possession according 
to the strength of his own title, re- 
gardless of the weakness of that of 
his adversary. Furst v. Satterfield, 
44 Ind. A. 618, 89 NE 906. 

[b] When some of defendants file 
petition in ejectment the burden of 
proof is on them when they admit 
that the defendant in the original 
suit had been in possession of the 
Jjand. Murphy v. Hagan, 163 Ky. 407, 
173 SW 1146. 

{c] Right of entry for breach of 
eondition.—In ejectment by a city to 
recover land deeded by it to a rail- 
road company to be used only for 
railroad purposes, the burden is on 
the city to establish its contention 
that the portion of the land claimed 
by it is not needed by, the company 
for such purposes. Erie v. Pennsyl- 


vania R. Co., 246 Pa. 238, 92 A 192. 


EJECTMENT 


to its inclusion 


(dj. In ejectment on a security 
deed, plaintiff has no better title than 
the maker of the deed, and if the 
suit is against one in possession who 
is not a party to such deed, the bur- 
den is on plaintiff to show title in 
the maker of the security deed, or 
some state of facts sufficient to show 
a legal right to possession superior 
to that of defendant. Hamilton v. 
Rogers, 126 Ga. 27, 54 SE 926. 

[e] Where defendant denies plain- 
tiff’s right of possession, it is incum- 
bent on plaintiff, in order to recover, 
to prove his right of possession at 
the commencement of the action, and 
that defendant unlawfully keeps him 
out of possession. McElroy v. Moose, 
SLBOKIS 3, tbl R857; 

17. Jackson v. Strickland, 127 Ga. 
106, 56 SE 107; Price v. Hallett, 138 
Mo. 561, 38 SW 451; Harrison v. Gal- 
legos, 13 N. M. 1, 79 P 300. 

18. Bowling v. Mobile, ete., R. Co., 
128 Ala. 550, 29 S 584; Beecher v. 
Ferris, 117 Mich. 108, 75 NW 294, 124 
Mich. 9, 82 NW _ 61; Gring v. Ameri- 
can Pipe, etc., Co., 74 Misc. 570, 132 
ie 545; Crist v. Boust, 26 Pa. Super. 


{a] Thus plaintiff could not re- 
cover land which had been appropri- 
ated by the state nearly seventy 
years ago, in the absence of proof 
that he had acquired title by adverse 
possession, defendant being in pos- 
session with the consent of the state. 
Gring v. American Pipe, ete., Co., 74 
Mise. 570, 182 NYS 545. 


19. Putnam v. Tyler, 117 Pa. 570, 
585, 12 A 48. See also Harris v. 
Lavin, 6 KyL 304, 13 Ky. Op. 22 


(where he has shown this and de- 
fendant seeks shelter under an older 
patent which also contains an exclu- 
sion, the burden is thrown upon him 
to show that his claim is not within 
the exclusion in his own patent). 

20. Bird v. Stimson, 197 Mich. 582, 
164 NW 438, 166 NW 10438; Stoinski 
v. Pulte, 77 Mich. 322, 48 NW 979. 

21. U.S3.—Maxwell Land Grant Co. 
v. Dawson, 151 U. S. 586, 14 SCt 458, 
oT: ed. 279 [aff 7 N. M. 1338, 34 P 

Ala.—Swindall v. Ford, 184 Ala. 
137, 68 S 651; Busbee v. Thomas, 175 
Ala. 523, 57 $ 587; Lodge v. Wilker- 
son, 165 Ala. 302, 51 S 609; Hayes v. 
Martin, 159 Ala. 609, 48 § 681. 

Ariz.—Stoffelo v. Molina, 8 Ariz, 
77a ee a 2a es 

Ark.—Pace v. Crandell, 74 Ark. 417, 
86 SW 812 

Canal  Zone.—Yeaza_ v. gies can 
Constr. Co., 2 Canal Zone 259 
aoa —Bradish v. Yocum, 130 ill, 386, 

Mich. ay Heiata See v. Cleveland Iron 
Min. Co., 39 Mich. 30. 

ne —Papin v. Allen, 33 Mo. 260. 

N. Y.—North Hempstead v. Stern, 
86 Mise. 520, 148 NYS 840. 

N. C.— Harper v. Anderson, 132 N. 
C. 89, 43 SE 588. 

Pa.—Kron v. Daugherty, 9 Pa. Su- 
per. 168. 

Philippine. —Mariano v. Puruganan, 
25 Philippine 385; Belen v. Belen, 13 
Philippine 202; Villar v. Manila, 6 
Philippine 655 

Porto Rico.—Matienzo v. Cancio, 23 
Porto Rico 250; Pesquera v. Fernan- 
dez, 22 Porto Rico 49; Rivera v. Cas- 
tro, 20 Porto Rico 464; Verges v. 
Pietri, 9 Porto Rico 30; Ruiz -v. 
Pacheco, 8 Porto Rico 423; Enmanuel 
v. Peo., 7 Porto Rico 216; Schulze v. 
Castro, 7 Porto Rico 27. 

Tex.—Garrison v. Coffey, 5 SW 638. 

Va.—Wood v. Phillips, 117 Va. 878, 
86 SE 101. 

W. Va.—Rock House Fork Land Co. 
v. Gray, 73 W. Va. 503, 80 ea: 821; 


Mills v. Edgell, 69 W. Va. 48 5» ed SE 
ets 

B. C.—Barry v. Desrosiers, 14 B. C. 
126. 
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within boundaries, or that the land in dispute or 
any part thereof is not included within an exception 
or reservation of the deed or other instrument under 
which he claims.22_ And unless othefwise provided 


sh Rare 81 v. Steinhoff, 11 Ont. 


[a] In cases of latent ambiguity 
in a deed the burden of proof rests 
upon plaintiff to show that a certain 
tract was within that conveyed to 
him. Bradish v. Yocum, 139 Ill. 386, 
23 NE 114. 

[b] Plaintiff must show the local- 
ity of the land as well as title, where 
both parties claim from a common 


A. 


source. Garrison v. Coffey, (Tex.) 5 
SW 638. 
{c] Where boundaries as marked 


upon the ground differ from those in 
the plat accompanying the deed plain- 
tiff must prove: (1) That the boun- 
daries as marked upon the ground are 
incorrect. Kron vy. Daugherty, 9 Pa. 
Super. 163. (2) That defendant’s oc- 
cupancy extends over the boundary 
line. Harper v. Anderson, 132 N. 

89, 43 SE 588. (3) He must also 
prove the line he claims correct. 


Greif v. Norfolk, etc., Co., (Va.) 30 
SE 438. 
{d] Beginning corner. — Plaintiff 


claiming through a deed describing 
the beginning corner, and directing 
how the lines should be run from 
that point so as to include a definite 
number of acres, but not purporting 
to be a conveyance of land actually 
surveyed or marked ont, in order to 
recover all the land, must show that 
the field notes set out in his petition, 
and relied on by him, commenced at 
the place named in the deed. Bell v. 
Vanzant, 46 Tex. 300. 

22. Ala.—Southern Iron, tell Co. 
v. Stowers, 189 Ala. 314, 66 S 677. 

Ky.—Tussey v. Hale, 166 Ky. 409, 
179 SW 890; LeMoyne v. Litton, 159 
Ky. 652, 167 SW 912; Fuller v. Keesee, 
104 SW 700, on Kyl 1099; Todd v. 
Bacon, 5 Ky. Op. 327. 

Mich. ETE eC Cleveland Iron 
Min. Co., 39 Mich. 3 

N. M.—Maxwell ana Grant Co. v. 
Dawson, 7 N. M. 133, 34 P 191 [aff 151 
U. Ss 586, 14 SCt 458, 38 L. ed. 279]. 

C.—Bernhardt Vv. Brown, 122 N. 
(OF N5eT7 29 SH 884, 65 AmSR 725; 
Gudger v. Hensley, 82 N. C. 481. 

Va.— Virginia Coal, etc., Co. v. Key- 
stone Coal, etc., Co., 101 Va. 7238, 45 
SE 291; Harman v. Stearns, 95 Va. 58, 
27 SH 601; eee v. Lawson, 91 Va. 
226, 21 SE 3 

w. Va tector Coal, etc), Comiy. 
Jones, 79 W. Va. 618, 92 ’SE 102; Rock 
House Fork Land Co. v. Gray, "73 W. 
Va. 508, 80 SH 821; Mills v. Edgell, 
69 W. Va. 421, 71 SE 574. 

{a] Where plaintiff claims under 
a blanket title comprising within its 
exterior lines a specified number of 
acres and excluding therefrom a 
specified number of acres, he must 
show that the land in controversy is 
within the exterior lines and not 
within the exclusions. LeMoyne v. 
Litton, 159 Ky. 652, 167 SW 912. 

[b] Where plaintiff claims under 
a patent, the burden is on him (1) to 
show that the land in suit is not 
within the exceptions of the patent. 
Stephens v. Terry, 178 Ky. 129, 198 
SW 768: Fuller v. Keesee, 104 SW 
700, 31 KyL 1099. (2) And the fact 
that he has connected his alleged 
title with that of the original paten- 
tee is insufficient in the absence of 
evidence that the tract in suit was 
not a part of some one or more of the 
various tracts which, it is stated in 
the deed from the heirs of the paten- 
tee, had been previously conveyed to 
others, with the title of one of whom 
defendants have connected their title. 
Knapp v. Mosier, 40 SW 925, 19 KyL 
435. (3) Where one concedes by 
claiming under a patent excluding 
certain prior grants that the title 
under the elder grant is superior to 
his, he must show that his land is 
outside the excluded territory and 


{that it dves not encroach upon the 
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by statute,2* or unless defendant by his pleading 
admits possession,’*% plaintiff must prove posses- 
sion of the premises by defendant or those claiming 
under him,?*%*or of some part of it,24 and where sev- 
eral defendants plead jointly their joint possession 
must be proved.24% So where defendant is not pre- 
eluded by his acts or admissions from denying oust- 
er,2° proof of actual ouster may be necessary,?® al- 
though proof of actual ouster is unnecessary where 
one tenant in common under a will conveys the 
whole estate, claiming it as heir at law, and the 
other tenants in common bring ejectment against the 
grantee,2? or where in ejectment by plaintiff claim- 
ing to have been ousted as tenant in common, de- 
fendant claims absolute title to the whole premises 
and denies any right or title in plaintiff.2® Plaintiff 
may also take upon himself the burden of proving 
the regularity of an execution sale under which he 
claims title where he attempts to do so instead of 
relying upon statutory presumptions in his favor.?® 
And the burden of proof is not changed upon a 
second trial, although plaintiff has obtained restitu- 
tion under judgment rendered on the first trial.?° 
So the burden of proof may be again cast upon plain- 
tiff in rebuttal,** as for instance, where defendant 
shows that he is in possession under a lease from 
plaintiff, thereby requiring plaintiff to prove a breach 
thereof ;°? where plaintiff claims under a lease and 


elder grant. Hall v. Martin, 89 Ky. 9, 28. 
11 SW 953, 11 KyL 241. 

[ec] Where plaintiff claims that 
his grantor occupies more land than th 
he has reserved under his deed he 
must make out his case. Whoever as- 
serts that he is trespassed upon must | 252. 
prove it. Reidinger v. Cleveland Iron 
Min. Co., 39 Mich. 30 

{d] Where one claims to derive 
title from a railroad company to land 
granted to the company by the acts 
of congress of July 1, 1862, and July 
2, 1864, by which acts certain land 


leged 


grantee had 


EJECTMENT 


O’Donoghue v. Boies, 
ae Lae NE 537 [aff 92 Hun ey 3% 


Claflin v. Robinhorst, 40 Wis. 
See also supra § 207. 
Donahue v. Klassneir-. 


See cases infra this and notes 


To recover land from one al- 
to have acquired it from a 
grantee of plaintiff’s grantors, which 
notice of 
equitable rights, the burden of show- 
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defendant shows that he claims under a prior lease 
from the same owner, thereby requiring plaintiff to 
show termination of the prior lease ;*? where defend- 
ant makes a showing that plaintiff’s title has been 
forfeited ;34 or where both parties claim from a com- 
mon source and defendant introduces evidence tend- 
ing to show that he has the better title.*4% Plaintiff 
need not prove title alleged by him and admitted by 
defendant,?4#% or which defendant is estopped to 
deny,®* nor facts as to deeds in his chain of title ad- 
mitted by defendant,?°% nor a boundary alleged by 
him and admitted by ’defendant.2°% Where the title 
of one of the grantors is admitted or established, the 
burden of proving possession in the subsequent 
grantees is not upon plaintiff in an action of eject- 
ment.2°4 Again a plaintiff need not deraign title 
of land levied on and sold to him as dofengant? Ss 
where the latter admits and proves a good title in 
himself up to the time of the sale.8°% And where 
the answer admits that plaintiff owns all of the land 
on one side of a well established boundary line, and 
that defendant owns all on the other side, plaintiff 
need not prove title out of the state to any of the 
lands.3>% 
[§ 202] b. On Defendant. Where plaintiff 
shows a prima facie right to recover the burden of 
proof ig shifted to defendant ;** thus where plaintiff 
has established prima facie title or right to posses- 


15° N. Y.|claim from a common source and 
NYS | plaintiff introduces a deed of anterior 
date and defendant shows that he 
purchased the land for value plain- 
tiff must then rebut such evidence 
or show notice. Bynum v. Gold, 106 
Ala. 427, 17 S 667. 

{b] Plaintiff must prove notice 
where both parties claim title from 
a common source and he asserts that 
defendant is not a bona fide pur- 
chaser. Bodenheimer v. Chesson, 111 
Ala. 539, 20 S 364. 

[ce] Plaintiff claiming under a sub- 


22 Mich. 


plaintiff's 


on each side of the railroad right of 
way was excepted, he should show, 
defendant being in possession, that 
the land in controversy was not with- 
in the exception. Corinne Mill Canal, 
etc., Co. v. Johnson, 7 Utah 327, 26 
P 922; McGrath v. Tailent, 7 Utah 
256, 26 P 574. 

23. See statutory provisions; and 
Weigold v. Pross, 132 Ind. 87, 31 NE 


472; Voltz v. Newbert, 17 Ind. 187; 
Masephol a Heimbach, "43 Ind. A. 632, 
88 NE 31 

2314. McCreery v. Everding, 44 

Cal. $84; Powell v. Oullahan, 14 Cal. 

114; Ditmore v. Rexford) 6165 IN; (C€. 

620, 81 SE 994; McDowell v. Love, 30 

N.C. 502. 

K a87a. Ala.—Morris_ v. Beebe, 54 
la. 

p Avic-—Daniel v. Lefevre, 19 Ark. 
Ga.—Scisson v. McLaws, 12 Ga. 166. 
Tll.— St. Louis, etce., R. Co. v. Ham- 

ilton, 158 Ill. 8366, 41 NE 777; Wieland 

v. Kobick, 110 Ill. 16, 51 AmR 576. 
Miss.—Pickett v. Doe, 13 Miss. 470, 

43 AmD 5238. 

N. Y.—Kraus v. Birnbaum, 200 N. 

Y. 130, 93 NE 474. 

Porto Rico.—Gorbea v. Perez, 10 

Porto Rico 436. 

W. Va.—Southgate v. Walker, 2 W. 

Va. 427. 

24. Milliken vy. Sessoms, 173 N. C. 

723, 92 SH 359. 

2442. Jackson v. 

(Nz Y:) 438. 


Hazen, 2 Johns. 


25. See supra § 52, 

26. Stewart v. Ransom, (Ala.) 76 
S 70; McHKlvoy v. Moose, 51 Or. 173, 
ib Pe sbi. Gilenrist) vii Ramsay. 27 
U. C. Q. B. 500. See also supra § 48. 

fa] Actual disturbance.—In Lou- 
isiana plaintiff must prove an actual 
disturbance.. Nick v. Bensberg, 6 La. 
A. (Orleans) 408. 

B74. Scott v. McLeod, 14 U. C. Q. B. 


ing both a perfect equitable title to 
the land and also notice to the sub- 
sequent purchasers rested on plain- 


tiffs. Mays v. Redman, 134 Ga. 870, 
68 SE 738. 
[b] Termination of life estate (1) 


must be proved by plaintiff, where he 
claims under a deed reserving such 
estate to grantors. Williams v. Wood- 
ruff, 138 Ala. 125, 35 S 122. (2) And 
remaindermen must show the life 
tenant’s death, that they were the re- 
mandermen, that the grantor was in 
possession, or a regular chain of 
title from a grantor in possession 
or from the government. Smith y. 
Bachus, 195 Ala. 8, 70 S 261. 

Te] ‘Where plaintiff relies upon a 
conveyance from another, there must 
be evidence that at the time of the 
conveyance the grantor had the legal 
title. McMillan vy. Aiken, 189 Ala. 
330, 66 S 624. 

[a] Where plaintiff relies on de- 
fendant not having performed his 
covenants in neglecting to pay the 
notes given for the purchase price, 
the burden is on plaintiff to show 
sueb: default. Roland v. Fischer, 30 
Ill. 224. 


fe] Where plaintiff relies upon the 
prior possession of his grantors, the 
burden of proving such possession 
is upon him. Hicks v. Burgess, 185 
Ala. 584, 64 S 290. 

32. Lane v. Gordon, 18 App. Div. 
438, 46 NYS 57. 

33. Jefferson County Gas Co. v. 
United Natural Gas Co., 247 Pa. 283, 
93 A 340. 

34. Woods v. Bonner, 89 Tenn. 411, 
18 SW 67; Buttery v. Brown, (Tenn. 


Ch. A.) 52° SW 713; Davis v. Living, 
50 W. Va. 431, 40 SE 365. 

34144. Bynum v. Gold, 106 Ala. ag kt 
1 S667; -Bryangsy,. Hodges, L5i> IN; 
C, 4135 66 SE 345. 

{a] Thus where both parties 


sequent deed of a common grantor 
must prove the invalidity of the prior 
deed to defendants. Seymour v. Du- 
fur, 53 Wash. 646, 102 P 756. 

34144. Heinz v. Cramer, 84 Iowa 
497, 51 NW 1738; Ledbetter v. Ledbet- 
ter, 88 Mo. 60. 

[a] Admission of legal title.—If 
defendant in pleading his equity un- 
qualifiedly pleads the legal title or 
right of possession out of himself 
and in plaintiff, the latter need not 
offer evidence of his title, especially 
where he waives damages, rents, and 
profits. Ledbetter v. Ledbetter, 88 
Mo. 60. 

35. Fenn v. Louisville, 160 Fed. 
ree 87 CCA 670 [certiorari den 214 

St 517, 29 SCt 699, 53 L. ed. 1064]; 
Sinailwood Vie Bilderback, TGiINS dl. les 


{a] Application of rule. — (1) 
Plaintiff is not required to prove as 
against a defendant as tenant title 
or adverse possession within the 
preseribed statute. Fenn vy. Louisell, 
160 Fed. 458, 87 CCA 670 [certiorari 
den’ 214 °U. S, 517) 292SCt 699) 53 Er 
ed. 1064]. (2) It is not necessary 
for the grantee of a mortgage to pro- 
duce the mortgage or the bond to 
support his title against the mort- 
gagee’s tenant or those claiming un- 


der him. Smallwood v. Bilderback, 
EGUNE Je ta 4 90s 
35144. Russell v. Glasser, 93 Mo. 
353, 6 S 362. 
rae Voltz v. Newbert, 17 Ind. 
35144. Stevens v. Hauser, 39 N. Y. 


802, 2 Transcr) Ava) firever te Nw 


Super. 50, 1 AbbPrNS 391]. 

3514. Christian v. Mynatt, 11 Lea 
(Tenn.) 615. 

354%. Williamson v. Bryant, 142 N. 
GMT 65° SH WT: 


36. : v. Hayes, 196 
Ala. 533, 72 S 106; Hardy v. Randall, 
173 Ala. 516, 55 Ss 997; Warrior River 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sion the burden is on defendant to show a superior 
title or right.87 In applying the general rule, where 
plaintiff has made out a prima facie case it has been 
held that the burden is on defendant: 
come the legal effect of an acknowledgment of a 
deed in plaintiff’s chain of title;% to destroy a 
prima facie title held from a junior grantee where 
defendant is a stranger to the title and does not 
claim under a senior grantee;?9 to disprove the 
identity of persons claiming as heirs;*° to. show 
that plaintiff’s grantor was an alien incapable of 
holding land except in a certain way ;*1 to show that 
plaintiff or his assignor is barred by foreclosure 
decree ;* to show want of capacity of plaintiff’s 
grantor ;*? to show that the land for which a mili- 
tary patent issued varies from the entry, where he 
attempts to impeach plaintiff’s title under such 
patent ;** to show the contrary of recitals in ancient 


EJECTMENT 


To over- 


documents as to ownership,*® or the contrary of re- 


Coal, etc., Co. v. Alabama State Land 
Co,, 154 Ala. 135, 45 S 53. 
el.—Jones v. Short, 77 A 968. 

Fla.—Hartley v. Ferrell, 9 Fla. 374. 

Ga.—Horton v. Murden, 117 Ga. 72, 
43 SE 786; Bussey v. Jackson, 104 Ga. 
151, 30 SE 646; Hadley v. Bean, 53 
Ga. 685; Whatley v. Doe, 10 Ga. 74; 
Doe v. Roe, Ga. Dec. 140. 

Ill.—Mason v. Park, 4 Ill. 532. 

Iowa.—Coulthard v. McIntosh, 1438 
Iowa 389, 122 NW 233. 

Ky.—War Fork Land Co. v. Spivey, 
162 Ky. 600, 172 SW 1042; Steele v. 
Bryant, 132 Ky. 569, 116 SW _ 755; 
Hens v. Lavin, 6 KyL 304, 13 Ky. 

p. i 
5 uaa oy te v. West, 107 La. 347, 31 

Mich.—South Grand Rapid Impr. 
Co. v. Michigan Cent. R. Co., 142 Mich. 
620, 105 NW 1121. 

Mo.—Whiteworth v. 256 
Mo. 468, 165 SW 992. 

N. J.—Licori v. Carr, 84 N. J. L. 
345, 86 A 421. 

N. Y.—O’Donoghue v. Boiesa, 159 
NY.e8 7,03 NE 537 [aif.92 Hun 3, 37 
NYS 961]; Carleton v. Darcy, 90 N. 
Y. 566, 16 NYWklyDig 125 [rev 46 N. 
Y. Super. 484]; East Hampton _ yv. 
Kirk, 68 N. Y. 459 [rev 6 Hun 257]; 
Henry v. Reichert, 22 Hun 394. 

Oh.—State v. Cincinnati Tin, etc., 
Co., 66 Oh. St. 182, 64 NE 68. 

Pa.—Soper v. Guernsey, 71 Pa. 219. 

Philippine.—Nicolas v. Guerrero, 23 
Philippine 178; Tuason v. Uson, 7 
Philippine 85. 

Porto Rico.—Morales v. Landrau, 
15 Porto Rico 761. 

Va.—Dugsgins v. Woodson, 117 Va. 
299, 84 SE 652; Sutherland v. Gent, 
ITONVaw (So oe SP (los. 8 

Wash.—Gough v. Center, 57 Wash. 
276, 106 P 774; Wood v. Earls, 39 
Wash, 21, 80 P 837. 

[a] Where plaintiff shows a paper 
title and possession in himself or his 
predecessors, he makes out a prima 
facie case against one who relies 
solely on a subsequent entry, and im- 
poses upon him the burden of es- 
tablishing his right of possession. 
Licari v. Carr, 84 N. J. L. 345, 86 A 
421. 

37. Moore v. McClain, 141 N. C. 
473, 54 SH 382; Odom v. Weathersbee, 
26S. C. 244, 1 SE 890; Bracka v. Fish, 
23 Wash. 646, 63 P 561; and cases 
supra note 36; and infra notes 38-50. 

[a]. Thus in ejectment, proof by 
plaintiff that she was the only child 
of a decedent who was the sole heir 
of the admitted owner of the land, de- 
ceased, made a prima facie case, and, 
where defendant relied upon a break 
in the transmission of the title by de- 
scent, the burden was on him to show 
it. Landers v. Hayes, 196 Ala. 533, 
72 S 106. 

[b] Evidence of prior possession 
alone is sufficient to put defendant on 
proof that he has a better title than 
that of plaintiff. Jackson v. Strick- 
land, 127 Ga. 106, 56 SE 107; Moss v. 
Chappel, 126 Ga. 196, 54 SE 968, 11 


398. 
Te eve plaintiff has given evi- 


Barnes, 


dence of a recora title, it is for de- 
fendant to prove title in himself, or 
an adverse possession for ten years, 
and the burden of proving adverse 
possession does not rest upon plain- 
ire Swift v. Mulkey, 14 Or. 59, 12 


{[d] Where plaintiff seeks to re- 
cover land granted him as part of an 
abandoned river bed, pursuant to an 
act providing for the sale of 
abandoned river beds within the 
jurisdiction of the state, the burden 
is on defendant who claims that the 
land granted was not within the 
jurisdiction of the state to show that 


fact. Coulthard v. McIntosh, 143 
Iowa 389, 122 NW 233. 
fe] Where plaintiff shows that his 


ancestor died in possession holding 
under title or color of title, the bur- 
den is on defendant to show title in 
himself or a third person. Weaver v. 
Rush, 62 Ark. 51, 34 SW 256. 

[f] Defendant’s title is a matter 
of defense and need not be shown in 
the first instance by plaintiff. Odom 
Rage igeene 26 S. C. 244, 1 SE 

38. Loyd v. Oates, 143 Ala. 231, 38 
S 1022, 111 AmSR 39. 

39. Barber v. Robinson, 78 Minn. 
193, 80 NW 968. 

Keech v. Enriquez, 28 Fla. 597, 


Site 
Gough v. Center, 57 Wash. 276, 
SlOGiaP 4. 


42. Enos v. Cook, 65 Cal. 175, 3 P 
632. 

43. Alsop v. Weir, 7 Kyl 366. 

44, Rays v. Woods, 2 B. Mon. 
(Ky.) 217. 

45. Norris v. Hall, 124 Mich. 170, 
82 NW _ 832. 

46. McCallister v. Ross, 155 Mo. 


87, 55 SW 1027. 


Presumptions from recitals see 
infra § 209. 
47. Wunderlich v. Spradling, 121 


Mo. 364, 25 SW 10638. 

48. Ind.—Grigsby v. Akin, 128 Ind. 
591, 28 NE 180. 

Ky.—Waison v. Wilson, 150 Ky. 27, 
149 SW 1120. 

Md.—Richardson v. Baltimore, etc., 
R. Co., 89 Md. 126, 42 A 938. 

Pa.—Stokley v. Trout, 3 Watts 

3. 

163, Va.—wWilson v. Braden, 48 W. 
Va. 196, 36 SE 367. : 

49. Wilson v. Braden, 48 W. Va. 
196, 36 SE 367. 

50. McCreary: v. Jackson Lumber 
Co., 148 Ala. 247, 41 S 822. 

51. Hague vy. Aherns, 53 Fed. 58, 
8 CCA 426. 

52, Abbott v. Lindenbower, 46 Mo. 
291. 

Presumptions as to tax title see 
infra § 207. 

53. Goodwin v. Scheerer, 106 Cal. 
690, 40 P 18. 

54. McMurray v. Dixon, 105 Va. 
605, 54 SE 481; Dicus v. Major, 72 
Wash. 398, 130 P 474. 

[a] Where plaintiffs proved peace- 
able possession in themselves and 
forcible ouster by defendants, the 


. 
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citals in a trust deed;** to show that title passed 
before plaintiff acquired it;*7 to show a paramount 
outstanding title in another *® and the present val- 
idity of such outstanding title,4® although it has 
been held that, where defendant proves color of title 
and bona fide purchase from those in possession, he 
is relieved of proving an outstanding title by plain- 
tiff’s proof that the title was in a patentee with 
whom plaintiff was not connected.®° 
been held that the burden is on defendant: 
show an alleged surrender of a lease where it is a 
-part of his case; to show the invalidity of a tax 
deed where plaintiff seeks to recover under such 
deed ;°* to show a right of possession, where plain- 
tiff has established a prescriptive title;°? to show 
that he is the true owner where plaintiff has been 
ousted of possession;** to show title which he as- 
serts in himself ;5> to show his possession to be ad- 


Further it’ has 
To 


burden then shifted to defendants to 
show a superior title, independent of 
possession of either party. Dicus v. 
Major, 72 Wash. 398, 130 P 474. 

_ 55. Ala.—Carter v. Tennessee, etc., 
R. Co., 180 Ala. 367, 61 S 65. 

Ga.—Mobley v. Breed, 48 Ga. 44. 

Ky.—Thomson v. Thomson, 93 Ky. 
435, 20 SW 373, 14 KyL 513. But see 
Young v. Duggin, 99 SW 655, 30 KyL 
634 (holding that, where defendant 
sets up title in himself in his an- 
swer denying plaintiff’s allegation of 
ownership, the burden of proof is not 
on defendant). 

REE cos v. Porter, 13 Mich. 

Mo.—Whitworth v. Barnes, 256 Mo. 
468, 165 SW 992. 

N. J.—Elizabeth v. Central R. Co., 
V9 N.S, La.) 542, 07 MAS 529) 

SEES Y.—Gross v. Welwood, 90 N. Y. 

N. C.—McBrayer v. Blanton, 157 
N. C. 320, 72 SE 1070. 

{a] Thus (1) where, in ejectment 
to recover land alleged to belong to 
a highway formed on land dedicated 
by statute, extending to the water 
line of navigable water, defendant 
pleaded a grant from the state of land 
within the extension of the shore by 
reclamation or accretion, but below 
the original high-water line, the bur- 
den was on it to establish the location 
of the original high-water mark. 
Ilizabeth. v. Central R. Co., 78 N. 
J. L. 542, 77 A 529. (2) The burden 
of proof is on defendant where the 
first paragraph of the answer tra- 
verses plaintiff's claim of ownership 
and right of possession, and the 
second paragraph thereof alleges that 
an absolute gift of the land involved 
had-been made by plaintiff to his son, 
under whom defendant claimed, and 
that the son had entered and held 
possession of said land adversely 
for more than fifteen years. Thomson 
v. Thomson, 93 Ky. 435, 20 SW 373, 
14 KyL 513. (3) If defendant claims 
through grantees claiming, under an 
act of congress, as cultivated lot 
holders, he has the burden of showing 
that the act had been complied with. 
Glasgow v. Baker, 128 U. S. 560, 9 
Sct 154, 32 L. ed. 513 [aff 85 Mo. 559 
(rev. on other grounds 14 Mo. A. 
201) ]. (4) He has the burden of 
showing that a deed under 2 tax sale 
of undivided interest, under which 
he claims, covers plaintiff’s interest. 
Butler v. Porter, 13 Mich. 292. (5) 
Also of showing the validity of a 
municipal assessment lease and his 
right of possession thereunder. Be- 
dell v. Shaw, 59 N. Y. 46. 

{b] Where a defendant railroad 
company claims title to land by con- 
demnation under its charter, it has 
the burden of showing a strict com- 
pliance with its terms. Mobley v. 
Breed, 48 Ga. 44. 


{c] The burden to locate a deed 
constituting a part of defendant’s 
chain of title, and to show that it 


covered the property in controversy 
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verse, when he claims title by adverse possession,°® 
although he need not prove his own adverse posses- 
sion as against plaintiff’s assertion of adverse posses- 
sion;>? to show that he bought from a party in 
possession or having legal title;°* to show that he is 
within the exceptions of plaintiff’s deed, where he 
claims land within the boundaries thereof under the 
‘exceptions ;®® to show facts which take an oral con- 
tract or a parol gift under which he claims out of the 
statute of frauds;®° to show that his occupation 
was a resumption of his former possession and 
reinstatement of his equitable title which had been 
divested by writ of habere facias possessionem.® 
Where defendant claims under a subsequent deed 
from a grantor of the same name as plaintiff’s 
grantor, he has the burden of showing that the 
latter was not the owner of the land.®? If defend- 
ant claims under a promise by plaintiff’s grantor to 
convey the land to him the burden is on him to 
show his performance of the conditions upon which 
such promise was made.®* The burden is also on 
defendant where he admits that title was once in 
plaintiff’s grantor,** and only claims the land by 
parol gift and adverse possession.® 

[§ 203] 3. OnIntervener. Where the litigants 
rest their claims upon equitable titles and an inter- 
vener’s title is the oldest, the burden is upon the 
other claimants to show all the facts essential to 
consitute a superior title.®° 


was on defendant. McBrayer v. Blan- 


EJECTMENT 


r§§ 202-205 


[§ 204] B. Presumptions—1. In General. 
The indulgence or nonindulgence of presumptions is 
governed by the general rules,®? in so far as appli- 
cable.68 Where several demises of the land are laid 
in the complaint, each lessor is presumed to have con- 
sented to the action and to the use of his or her title 
by the nominal plaintiff.c6® Where a deed from a 
common grantor is produced by defendant under 
notice, the presumption arises that defendant claims 
under the deed until the contrary appear.”® 

[§ 205] 2. As to Title7‘—a. In General. A 
deed to land from a person in possession presump- 
tively establishes title;7? but when plaintiff’s title 
does not reach back to the sovereignty of the soil,7* 
a prima facie case only is established by proving the 


possession of some one of the grantors in his chain of | 


title;7* but it has been held that where plaintiff 
adduces a chain of title to himself from a source 


known to be valid, possession in each of the im- . 


mediate grantees will be presumed.” A party will 
not be aided by presumptions favoring the validity 
or sufficiency of title deeds, where he is able to pro- 
duce them and fails to do so.*® 

_ Identity of grantor. A grant or deed to a person 
of the same name as the one under whom plaintiff 
claims made out a presumptive case’? and where 
the parties claim under a person of the same name, 
and there is evidence to support, but none to contra- 
dict the inference of identity, it is reasonable to as- 


plaintiff’s ancestor, and claims 


ton, 157. N. C. 320, 72 SE 1070. 

{d] Lost deed.—If defendant re- 
lies on a deed which, he claims, was 
given him by plaintiff but lost, he 
must prove not only the existence of 
the deed, but its contents. Sais v. 
Sais, 49 Cal. 263. 

{e] Title of proprietary.—Where 
defendant relies on the original title 
of the proprietary he should show 
it to be a subsisting title either in 
the proprietary or in himself claim- 
ing under the proprietary. Hylton v. 
Bae F. Cas. No. 6,980, 1 Wash. 


EC! : 

56. Ala.—Scales v. Doe, 127 Ala. 
582, 29 S 63; Dothard v. Denson, 72 
Ala. 541. 

Ga.—Bussey v. Jackson, 104 Ga. 
151, 30 SE 646. 

Ky.—War Fork Land Co. v. Spivey, 
162 Ky. 600, 172 SW 1042. 

Mo.—Hulsey v. Wood, 55 Mo. 252. 

N. J.—Licari v. Carr, 84 N. J. L. 
345, 86 A .421. 

N. Y.—DeLancey v. Piepgras, 138 
N. Y. 26, 33 NE 822 [mod 63 Hun 169, 
17 “NYS 681], 141 N. Y. 88, 35 NE 
1089 [aff 73 Hun 607, 26 NYS 806], 
76 Hun 70, 27 NYS 1110; Wickham v. 
Conklin, 8 Johns, 220. 

N. C.—Conkey v. John L. Roper 
Land Co., 126 N. C. 499, 36 SE 42. 

Or.—Swift v. Mulkey, 14 Or. 59, 
Te TG. 

Geeta a ee v. Kenney, 32 Wis. 

{a] Essentials of possession.— 
Defendant relying on adverse posses- 
sion should show what color or claim 
of title he relies on and that his 
possession has been unbroken for 
the full statutory period. Hall v. 
Hall, 27 W. Va. 468. 

[b] Extent.—As against a right- 
ful owner one who claims by pre- 
scription should show his limits by 
positive evidence. Mayfield v. Mor- 
ris, 10 La. 441. 

57. Beecher v. Ferris, 117 Mich. 
108, 75 NW 294. 

58. Carter v. Tennessee Coal, etc., 
R. Co., 180 Ala. 367, 61 S 65; Gross 
Vv. Welwood, 90 N. Y. 638. 

[a] Where defendant claims 
through a mortgagee in possession 
under a mortgage from plaintiff’s 
grantor he has the burden of showing 
that the mortgagee had a right to 


the possession. Gross v. Welwood, 90 
ING Gace 

59. Bernhardt v. Brown, 122 N. C. 
587, 29 SE 884, 65 AmSR 725; New 
WOrkK Mele. pv OO um Ore alco Lt le 
408, 56 A 179; Bowman v. Bowman, 
3 Head (Tenn.) 47. 

{a] Thus in ejectment to recover 
land formerly covered by tidewater, 
where plaintiff introduced in evidence 
a deed executed under legislative au- 
thority by the, city, which deed ex- 
pressly excepted any private rights 
included in the land described, and 
which was confirmed with the same 
exception by the legislature, and also 
introduced the deeds tracing title 
from the grantee in this deed to it, 
the burden was thrown on defendant 
to show that the land in controversy 
was within the exception. New York, 
etc., R. Co. v. Horgan, 25 R. I. 408, 56 


A 179. 

60. Marks v. McGookin, 127 Iowa 
716, 104 NW 3873 (oral contract); 
Moore v. Small, 19 Pa. 461 (parol 
gift). 

61. Berwind v. Williams, 172 Pa. 
1, 33 A 353. 

62. Jackson v. Cody, 9 Cow. (N. 
Y.) 140. 


63. 

123 SW 858 (where in ejectment, de- 
fendant. pleaded a contract by plain- 
tiff’s testator to convey the land to 
him in consideration of his caring 
for testator’s mother for her life, 
and the performance thereof, such al- 
legation constituted an equitable de- 
fense, the burden of proving which, 
as laid, was on defendant, although 
defendant did not ask affirmative re- 
lief). See also Hynds v. Hynds, 253 
Mo. 20, 161 SW 812 (defendant who 
undertook to show that widow and 
administrator of the ancestor under 
whom all claimed had settled with 
all the heirs except himself, that she 
had promised him the land, bought 
with estate funds, as his share, and 
that the land in question did not ex- 
ceed the value of his own share, he 
had the burden of establishing such 
claim). 

64. Foster v. Hlledge, 106 Ark, 342, 
153 SW 819; War Fork Land Co. v. 
Spivey, 162 Ky. 600, 172 SW 1042. 

fa] Thus where defendant admits 
former ownership of the lands by 


McQuinn v. Moore, #25 Mo. 36, 4 


through the same source of title, and 
plaintiff proves that he is the sole 
heir of the ancestor, the burden is 
then on defendant to show that the 
ancestor conveyed his lands away, or 
that plaintiff’s rights are barred by 
limitations. Foster v. Elledge, 106 
Ark, 342, 153 SW 819. 

65. Davis v. Davis, 68 Miss. 478, 
10 S 70. 

66. Jackson v. Waldstein, (Tex. 
Civ. A.) 27 SW 26; Jex v. Hicks, -39 
ECT O66: 

See Evidence § 25 et seq. 
See infra this and §§ 205-214. 
Perollo v. Doe, 197 Ala. 560, 
73 S 197; Doe v. Moog, 150 Ala. 460, 
43 S 710; Croft v. Doe, 125 Ala, 391, 
28 S 84; Stringfellow v. Tennessee 
Coal, ete., RR. .Co:; 117 Ala.250, 22.18 
997; Murray v. Hoyle, 92 Ala. 559, 
9 S 368. 

70. Brinkley v. Bell, 126 Ga. 480, 

E 187. 


Admissibility see infra § 224. 
Premeent and sufficiency see infra § 


72. New York, etc., R. Co. v. Moore, 
137 App. Div. 461, 121 NYS 884 [aff 
203 N. Y. 615, 97 NE 41]. 


73. See supra § 33. 
74. Dodge y. Irvington Land Co., 
158 Ala. 91, 48 S 382, 22 LRANS 


1100; Stowell v. Spencer, 190 Ill. 453, 
60 NE 800; New York, etc., R. Co. v. 
Moore, 137 App. Div. 461, 121 NYS 
884 [aff 208 N. Y. 615, 97 NE 41]; 
McClellan _v. Zwingli, 70 Hun 600 
mem, 24 NYS 371; Cottrell v. Picker- 
ing, 32 Utah 62, 88 P 696, 10 LRANS 
404. See also supra § 38. 

[a] Ancient deed.—The fact that 
the deed claimed under is more than 
thirty years old does not remove the 
necessity of proving title or pos- 
session of the grantors, especially 
when the deed is not shown to ante- 
date the occupancy of defendant. Me- 
Clellan v. Zwingli, 70 Hun 600 mem, 24 
NYS 371. 

75. Arents v. Long Island R. Co., 
&8$ Hun 126, 34 NYS 1085 [aff 156 N. 
Wal b0 NB 42070 

nepon the government see infra § 


76. Nay v. Mograin, 24 Kan. 75. 
77. Doe v. Roe, Ga. Dec. 140 
(casts the burden on the opposite 
party). 


(For later casos, developments and changes in the iaw see cumulative Annotations, same title, page and note number. 
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§§ 205-209] 


sume that it was the same individual;’® but where 
any reasonable doubt is cast upon the identity of 
persons upon whose identity the title depends, a 
mere similarity of names will not suffice to establish 
their identity.?° 

Grants or releases from cograntees of plaintiff’s 
grantor will not be presumed, in the absence of evi- 
dence of acts of possession and ownership over the 
whole tract, or of recognition of his title to the 
whole.®° 

In ejectment by heirs the presumption arises, upon 
proof that a common ancestor left a will, that he 
devised the land, which must be rebutted by the heirs 
to establish title in them.8! 

[§ 206] b. From Government. Title is pre- 
sumed to be in plaintiff where it is shown that he 
deraigned title under a patent from the govern- 
ment ;* and where: he traces his title from the 
government to himself he establishes a prima facie 
ease,®* and need not show possession in any of the 
grantees in his chain of title.®* 

[§ 207] ¢. Under Judicial or Similar Sale.*® 
According to some cases purchasers under judicial 
sales are not put to as strict proof of title as in case 
of persons buying land from an individual,’* the 
presumption being against irregularity in the sale 


78. Hames v. McGregor, 43 Mich. 86. Whatley v. 
813, 5 NW 408. 


EJECTMENT 


Bateman v. Miller, 


[1S:C: Se ASE 


and a consequent invalidity of the purchaser’s title’ 
thereunder ;*7 but according to others a plaintiff who 
bases his claim of title on such a sale must show 
the regularity of the proceedings leading up to the 
sale;*5 and it has been held that publication of a 
sheriff’s sale will not be presumed where the sheriff 
has filed an execution without any return thereon;®? 
and a strong presumption that a sheriff’s sale never 
took place exists where neither the sheriff nor the 
attorney had any recollection thereof, the records 
having been destroyed by fire.°° A sale and trust deed, 
after the sale and recording of the deed, will be pre- 
sumed to have been made in accordance with the pro- 
visions of the trust. 

[§ 208] d. Where Trust Estate Involved. Lapse 
of time may raise a presumption that a ‘trust 
created by an assignment was executed and the 
land reconveyed or released to the assignor.®? 

[§ 209] e. Effect of Recitals in Instruments of 
Title.°* Recitals in instruments of title may % or 
may not create presumptions as to the existence 
of the facts recited. It seems also that recitals in 
a public statute may be prima facie evidence be- 
tween private individuals, although they are not con- 
elusive,®® but that recitals in private statutes are 
not binding on those not parties, although admissi- 


Doe, 10 Ga. 74;|stead right attached. Daudt v. Har- 
118 Ind. 345, 21|]mon, 16 Mo. A. 203 [crit Murphy v. 


79. Ambs v. Chicago, etc., R. Co., 
44 Minn. 266, 46 NW 3821. 


80. Mackinnon v. Barnes, 66 Barb. 
GNFSY 1) 90 
81. Cox v. Beaufort County Lum- 


ber Co., 124 N. C. 78, 32 SE 381, 65 Am 
SR 725. 

82. Cal.—Morrill v. Chapman, 35 
Cal. 85. 

Colo.—Scott v. Ramseier. 25 Colo. 
A. 540, 139 P 1121. 

Pet Seam v. Downing, 60 Ind. 

Mich.—Drake v, Happ, 92 Mich. 580, 
52 NW 1023. 

Wis.—Hewitt v. Butterfield, 52 
Wis. 384, 9 NW 15. 

[a] That all necessary prelimi- 
nary steps to the issuance of a patent 
were taken will be presumed. Smith 
v. Pipe, 3 Colo. 187. 

{b] Where lands in dispute are 
wild and uncultivated and in posses- 
sion of no one, patents afford pre- 
sumption that title was in the state 
when it issued them, the state also 
being the common source of title. 
Hewitt v. Butterfield, 52 Wis. 384, 9 
NW_ 15. 

83. Steeple v. Downing, 60 Ind. 
478; Drake v. Happ, 92 Mich. 580, 52 
NW 1023; Wood v. Harls, 39 Wash. 
21, 80 P 837. 

[a] Presumption of title from 
governinent.—A plaintiff in ejectment 
who shows title running back for a 
long time, through a series of con- 
veyances from persons in possession 
as owners, is presumed to hold by 
direct chain of title from the gov- 
ernment, unless defendant claims un- 
der someone who was in a position 
to disturb that presumption. Drake 
v. Happ, 92 Mich. 580, 52 NW 1023. 

[b] No presumption of title in 
government.—Where plaintiff, mort- 
gagee, proved that the mortgagor 
was in possession of the land at the 
time he made the mortgage and it 
appeared that he subsequently con- 
veyed to, and delivered possession 
to, defendant who made application 
to the land office to enter the land as 
a homestead and his application was 
pending at the time of the trial, it 
cannot be presumed that the title of 
the land is in the United States. 

_Preiner v. Meyer, 67 Minn. 197, 69 
NW 887. . 
84. Steeple v. Downing, 60 Ind. 


78. 

85. Admissibility see supra §§ 232, 
233,234, 238. * : 

Weight and sufficiency see infra §§ 
255-257. 


NE 292; Purl v. Miles, 9 La. Ann. 270; 
mees v. Bearss, 45 Mich. 469, 8 NW 
5Ds 

87. See cases supra note 86. 

{a] The purchaser at an execu- 
tion sale (1) who has the recorded 
certificate of sale before any con- 
veyance from the debtor is presumed, 
until the contrary appears, to be en- 
titled to recover against subsequent 
grantees of debtor. Atwood  v. 
Bearss, 45 Mich. 469, 8 NW 55. (2) 
The judgment writ and sheriff’s re- 
turn only need be produced; it being 
for the party questioning the validity 
of the sale to prove all other parts of 
the record, on irregularity of which 
he relies to overcome the presump- 
tion of “omnia rite acta.’ Purl v. 
Miles, 9 La. Ann. 270. 

[b] Upon ejectment by a pur- 
chaser at a foreclosure sale it will 
not be presumed on appeal that a 
stranger to the record purchased 
from the mortgagor before the fore- 
closure proceedings. Bateman v. 
Miller, 118 Ind. 245, 21 NE 292. 

[ec] Where a tax sale is based upon 
charges of record, presumption 
favors their validity until the con- 
trary is shown. Drennan v. Beierlein, 
49 Mich. 272, 13 NW 587. i 

[d] Where a plaintiff offers in evi- 
dence a deed executed by a commis- 
sioner in purstiance of a decree en- 
tered in a suit for the specific exe- 
cution of a written contract for the 
sale of the land so conveyed and also 
such portions of the record as show 
authority of the commissioner to 
make the deed, including the con- 
tract, the execution of such contract 
need not be proved. Waggoner v. 
Wolf, 28 W. Va. 820, 1 SE 25. 

Presumption of validity of sale: 
By court see Judicial Sales [24 Cyc 

70). 

By executor or administrator see Ex- 
ecutors and Administrators [18 Cyc 
814]. 

By guardian see Guardian and Ward 
fede Cy capeugys 

Under execution: 
 oyicwed see Executions [17 Cyc 

24 


For taxes see Taxation [37 Cyc 
1377] 


See also Evidence § 69 et seq. 

88. Frazee v. Nelson, 179 Mass. 
456, 61 NE 40, 88 AmSR 391. See also 
supra § 201. , 

[a] Homestead right involved.— 
The record of the court ordering the 
sale must show that the debts for 
the payment of which the sale was 
made were contracted before a home- 


De France, 105 Mo. 58, 62, 15 SW 949, 
16 SW 861 (“The prima facie presump- 
tion is that it [the land] is subject 
to sale, and the burden of showing it 
was exempt is on the parties entitled 
to homestead”) ]. 

89. Claflin v. Robinhorst, 40 Wis. 
ace [dist Woodman v. Clapp, 21 Wis. 


cow George v. Thomason, 63 Ill. 
91. Fulton v. Johnson, 24 W. Va. 

95. See also Evidence § 69 et seq. 

Aa King v. Manning, 20 N. J. 
93. Admissibility see infra § 226. 


ea tO a bed and sufficiency see infra § 


94 Beall v. Lynn, 6 Harr. & J. 
(Md.) 336 (a conveyance from a pat- 
entee may be presumed from recitals 
in a deed from his immediate grantee 
coupled with possession by subse- 
quent grantees under a claim of 
title). 

[a] Recitals in sheriff’s return to 
ejectment writ showing defendant’s 
possession are not as strong evidence 
as a deed duly executed and recorded 
from defendant before judgment is 
entered against him. Yost v. Brown, 
126 Pa. 92, 17 A 538. 

{[b] Validity of an “existing lease” 
is presumed from recitals in a deed 
of a portion of the town commons, 
under the act of March 21, 1874. 
OE v. Soucy, 184 Ill. 568, 56 NE 


95. Short v. Clay, 1 A. K. .Marsh 
(Ky.) 371 (residence of the title hold- 
er at the date of a commissioner’s 
deed will not be presumed as against 
the recitals of nonresidence in their 
bond, in a case where to render the 
deed operative the holder of the title 
must have been a nonresident). 

[a] Recitals in a sheriff’s deed are 
not sufficient proof of publication and 
notice of the sale where the sheriff 
files the execution without any re- 
turn, and plaintiff fails to show any 
publication or notice of the sale. Claf- 
lin v. Robinhorst, 40 Wis. 482. 

[Tb] In connection with other 
proof.—Assertions of title or claims 
of ownership in deeds, however an- 
cient, are never evidence in favor of 
persons claiming under the grantor, 
except in connection with other proof 
of a long continued and undisputed 
possession in accordance with the 
right of title claimed. McKinnon y. 
Bliss: "2 Ne YY. 206: 

96. McKinnon v. Bliss, 21 N. Y. 
206. 

{a] “Deeds, patents, and even acts 


1158" “9 Ces] 


ble against the state and subsequent grantees.%7 
And a statement in the constitution of a state does 
not create a rule of evidence or raise a presumption 
of title in the people against an actual occupant.®® 
No presumption arises from the execution of a joint 
deed by several grantors joining under words indi- 
cating the respective interests of the several gran- 
tors that their interests are equal.®® 

f. Extinguishment of Title. 
and abandonment of title may be inferred from the 
The jury may under certain cir- 
cumstances presume a satisfied term to have been 
surrendered to the cestui que trust.? 
tion of a life estate may be presumed from lapse of 
No presumption exists in favor of persons 
who never exercised ownership over land that the 


[§ 210] 


circumstances. 


time.® 


title thereto conveyed by deed to 
under which no entry was made 
twenty years, is extinguished.* It 


of parliament may be presumed to 
support the long and uninterrupted 
possession of a right or claim of 
right; but a conveyance will never be 
presumed to defeat the claim of a 
person shewing a good paper title, 
unless there has been an adverse pos- 
session or enjoyment under claim of 
right, in accordance with the fact pre- 


sented.” Doe v. Butler, 3 Wend. (N. 
Y:) 149,152: 
208. McKinnon v. Bliss, 21 N. Y. 


o. v. Trinity Church, 22 N. 
ny. ee tae 30 Barb. 537]. 


99. agton v., Meeks, 133 Ga. 385, 
65 SH 850 

1. Brandt v. Phillippi, 82 Cal. 640, 
23 P 122. 

2. Doe v: Sybourn, 7 T. R. 2, 101 
Reprint 823. See also Goodtitle v. 
Jones, 7 T. R. 48, 101 Reprint 847 


(holding also that if no such pre- 
sumption is made, and it appears in 
a special verdict that such term is 
still outstanding in a trustee who is 
not joined in bringing the ejectment, 
the cestui que trust cannot recover). 

fa] No less time than twenty 
years will raise a presumption that 
a mortgaged term has been assigned 
or surrendered, although defendant 
in ejectment setting up the mort- 
gaged term as a bar neither proves 
that interest continues to be paid nor 
accounts for his possession of the 


mortgage deed. Doe v. Calvert, 5 
EN 170, 1 ECL 94, 128 Reprint 
652. 

{b] A term assigned to attend the 


inheritance will not be presumed to 
have been. surrendered, unless there 
has been a dealing with the estate 
in such a manner as reasonable men 
would not have dealt with it unless 
the term had been put an end to. ‘Gar- 
rard v. Tuck, 8 C. B. 231, 65 HCL 231, 
137 Reprint 498. 

3. Stevenson v. Howard, 3 Harr. & 
J. (Md.) 554. 

Spapie v. Rea, 57 N. J. L. 647, 32 


ae Mosheimer v. Usslemann, 36 [ll. 


6. Admissibility see infra §§ 224, 
247. 
Weight and sufficiency see infra §§ 
261, 265. 
7. U. S—Bradshaw v. Ashley, 180 
U. S. 59, 21 SCt 297, 45 L. ed. 423. 
—Per re ight, 189 Ala. 
351, 66 S 648; Finch v. Alston, 2 Stew. 
& PP: 83, 23 AmD 299. 
Ark. — Oxley Stave Co. v. 
Ark. 370, 27 SW 241. 
peeit —Brooking “Ss v. Wooden, 74 Me. 
N. Y.—Peo. v. Trinity Church, 22 N. 
Y. 44 [aff 30 Barb. 537]; Jackson v. 
Waltermire, 5 Cow. 299, 
ap eae aaah v. MeIntosh, 12 Oh. St. 
231. 
Porto Rico.—Quintero v. Sosa, 18 
Porto Rico 238. 
Farmer, (Civ. 


Tex.—Burroughs v. 
A.) 45 SW 846; Western Union Tel. 


Stages, 59 


EJECTMENT 


the suit.® 


Possession®°—a. 


A waiver 


The expira- 


be proved.?° 
is presumed 
the title 


another person, 
for more than 
will not be pre- 


Co. v: Hearne, 7 Tex. Civ., A. 67; 26 
SW 478. 

Eng.—Asher v. Whitlock, L. R. 1 Q. 
B. 1, 11 ERC 542; Jayne v. Price, 5 
Panne. 826, 1 ECL 173, 128 Reprint 
Tos 

See also supra § 25. 

fa] Possession of a railway road- 
bed will be presumed to have fol- 
lowed the title until the ‘disposses- 
sion by defendant took place, where 
the railway tracks were on the land, 
and plaintiff railway company 
claimed under a series of deeds pur- 
porting to convey the property. 
Chesapeake Beach R. Co. v. Washing- 
ton, .ete:) FRACo% e199 SU S247, 6 
S@t625, 50 To: ‘edie 175s [afie23-tApp. 
(DsC.) 5871. 

{b] It will be presumed that legal 
title was in the father at the time 
of his decease, where plaintiff and 
defendant both claim under him, the 
former by will and the latter by gift 
petra an death. Doe v. Savoy, 28 


N 

{c] Facts insufficient to show pos- 
session.—(1) Mere payment of taxes, 
claim of title, assertions of owner- 
ship. made even on the lands, and 
mere words, however emphatic, do not 
show the actual possession which 
raises a presumption of title sufficient 
to maintain ejectment. Greenleaf v. 
Brooklyn; eter, sR. Cosel4i NY Veiso5; 
36 NE 393 [aff 71 Hun 91, 24 NYS 
526], 132 N. Y. 408, 30 NE 762, 28 
AbbNCas 161. [rev 55 Hun 605, 8 NYS 
30]. (2) No presumption of defen- 
dant’s possession is raised by a sher- 
iff’'s return that the land was unoccu- 
pied, that defendant did not reside 
in the county and had no agent there- 
in, and that notice of suit was given 
him in another county and a record 
showing appearance for defendant by 
failing to show publication of a rule 
on him to appear and plead. Kreamer 
v. Voneida, 213 Pa. 74, 62 A 518. 

8 U. S—Fletcher v. Fuller, 120 
U. S. 584, 7 SCt 667, 30°G.. ed: 759° 

Ala.—Birmingham Fuel Co. v. 
Bos her LOO FAT SOG TasuaOoe 

Md.—Sinith v. Steele, 3 Harr. & 

M. 103. 


Mich.—Willetts v. Mandlebaum, 28 
Mich. 521. 


Mo.—Brown y. Oldham, 123 Mo. 
621, 27 SW 409. 
P. gherty v. Welshans, 233 


Pa. 121, 81 A 997; Hastings v. Wag- 
ner, 7 Watts & S. 215; Foulk v. Brown, 
2 Watts 209; Updegraff v. Snyder, 36 
Pa. Super. 30. 
Philippine.—Bishop v. Mangaron, 6 
Philippine 286, 
Tenn.—Dunn v. Eaton, 92 Tenn. 
743, 23 SwW.168. 
ae .—Townsend v. Downer, 32 Vt. 
OR roe v. Austin, 37 U. C. Q. 
. o. 


See also supra § 
“These presumptions conduce to 
repose; and there is a growing ten- 
dency to encourage them not only 


25 et seq. 


[§§ 209-211 : 


sumed without evidence that the holder of an out- 
standing title was dead at the commencement of 


[§ 211] 3. As to Possession and Right of 


In General. Actual possession 


raises a presumption of title or right to possession 
until the contrary is shown,’ especially when it has 
continued for a long time;® but this presumption 
of course disappears if the title i is shown in another,?® 
and it has been held that the mere neglect of the 
holder of the documentary title for any length of 
time to assert his right will not raise the presump- 
tion against him in the absence of adverse posses- 
sion, nor will the length of time during which such 
possession continued be presumed but it must 
Right ‘to possession of premises 
in favor of a _ person 
is found or conceded, 


in whom 
until a_ bet- 


here but elsewhere.” Hastings v. 
Wagner, 7 Watts & S. (Pa.) 215, 218 
[quot Dougherty v. Welshans, 233 Pa. 
NZ A SAE Sil FAL 49 OF, 

[al] Reagon assigned (1) for this 
is that in such cases a grant may be 
presumed. Fuller v. Fletcher, 44 Fed. 
34. (2) Long and peaceable posses- 
sion raises the presumption of a grant 
in cases not within the statute of 
limitations, or where such posses- 
sion is consistent with a grant and 
other circumstances make it reason- 
able to presume such a grant. Town- 
send v. Downer, 32 Vt. 188. 

[b] Where plaintiffs assail a title 
which has stood undisputed for half 
a century, and which was founded 
originally upon a judicial determina- 
tion, every reasonable intendment will 
be made in support of the existing 
possession. Willetts v. ‘“Mandélbaum, 
28 Mich. 521. 

[c] Even as against one claiming 
under color of title courts will pre- 
sume whatever grant may be neces- 
sary to establish the title of one 
whose ownership has been unchal- 
lenged through a great lapse of time. 
Dougherty v. Welshans, 233 Pa. 121, 
81 A 997. 

[d] Possession long held under 
deed also raises a presumption that 
the deed was recorded within time 
limited by law. Smith v. Steele, 3 
Harr. & M. (Md.) 103. 

9. Ashtord_v. McKee, 183 Ala. 620, 
62 S 879; Dothard v. Denson, 72 Ala. 


541; Morales v. Landrau, 15 Porto 
Rico 761. 
10. Caledonia County Grammar 


School v. Howard, 84 Vt. 1, 77 A 877. 

11. U. S.—Dexter v. Hall, 15 Wall. 
9) 200. .edin73. 

Cal.—McCarthy v. Brown, 113 Cal. 
15, 45 P 14; People’s Water Co. v. 
Lewis, 19 Cal. A. 622, 127 BP 506, 

Colo.—Scott v. Ramséier, 25 Colo. 
A540 189 seen, 

159 Iowa 


Iowa.—Wood v. Irving, 
658, 140 NW 880. 
Mont. —Lamme v. Dodson, 4 Mont. 


560,,2 P 298. 
NM. Y.—Archibald v. New York, 
Cent, etc, 7R: 4Co,, 25, Nw Ye nbn, 53 


NE 567 [aff 1 App. Div. 251, 37 NYS 
336]; Sherman v. Kane, 86 N. Y. 57 
[aff 46 N. Y. Super. 310]; Stevens v. 
Hauser, 39 N. Y. 302, 7 Transer. A. 71 
{rev 24 ING. Wee Super. 50, 1 AbbPrNS 
get 15 Staples v. Schnackenberg, 148 
App. Div. 161, 132 NYS 1092: Au- 
buchon v. New York, ete., R. Co., 137 
App. Div. 834, 122 NYS 581; Harison 
v. Caswell, 17 App. Div. 252, 45 NYS 
560; Doherty v. Matsell, 54 N.Y. 
Super. 17, 11 NYCivProc 392; Doe v. 
Butler, 3 Wend. 149. 
Pa.—Yost v. Brown, 126 Pa. 92, 
Hee 533; Over v. Lindsay, 25 Pa. Dist. 
[a] “Legal title’ is not neces- 
sarily a paper title, but may be such 
a title as undisputed will sustain the 
action. Aubuchon v. New York. etce., 
R. Co., 137 App. Div. 884, 122 NYS 581. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 211-214] EJECTMENT [19 C.J.] 1159 
ter right is shown ;’? and where disposses- | into possession under conveyance from one ¢laiming 
sion terminates within the period required | title, the title is presumed good until the contrary 


to establish a prescriptive title, possession is 
deemed to return to the true owner.* Where 
defendant was in possession shortly before and 
shortly after commencement of the action, his pos- 
session will be presumed during the intermediate 
period, unless the contrary is shown.14 Repeated 
acts of recognition of plaintiff’s title may afford 
a presumption that defendant came into possession 
under the lessor plaintiff.5 Possession of a de- 
fendant is presumed to be lawful until the con- 
trary appears.?® . 

[§ 212] b. Prior or Adverse Possession? <A 
prior possession of plaintiff creates a presumption 
of title or right to possession which entitles him to 
recover against a naked trespasser.18 So a prior 
possession for several years, accompanied by the 
erection of valuable improvements and other acts 
of ownership, raises a presumption of title.19 
Actual prior possession of a part of a tract, when 
supported by deeds purporting to convey an interest 
in the entire tract, establishes a prima facie case 
as against mere trespassers.2° A hostile possession 
may be shown by proof that defendant was in pos- 
session when suit was commenced.” 

[§ 213] 4. As to Entry. Where one enters 


[b] Constructive possession in|til his death 
plaintiff is presumed where he shows 
title to the land from the govern- 
ment. Scott v. Ramseier, 25 Colo. A. 


family thereafter continued 
session until they were expelled by 
the British in 1776, after which time 


is shown.2?, And where an entry on which a grant 
is founded is not in evidence, it will be presumed 
that the grant followed the entry in respect to the 
location of the land.2? Where a brother and an 
unmarried adult sister settle upon an abandoned 
improvement and the sister assists him in all the 
work of clearing and cultivation, there is no pre- 
sumption that the entry and settlement of the land 
is that of the brother, but the question is properly 
left to the jury as one of fact.?* 

[§ 214] 5. Rebutting Presumptions. Presump- 
tions in favor of title may be overcome 2° by docu- 
mentary evidence,”® or by proof: of facts inconsistent 
with the supposed existence of a grant or deed,?’ or 
by showing a better title or right,?* by showing title 
in defendant?® or in a third person,°®° or that plain- 
tiff’s title was subordinate and permissive,*! or that 
the action is barred by the statute of limitations.°? 
So the presumption of title arising from prior posses- 
sion may be overcome by stronger and better evi- 
dence.** Presumption of possession following the 
legal title to land is destroyed by a subsequent grant 
of the land.*+ Presumption that the possession of 
land is lawful may be rebutted by circumstances 


six years later, his] 28. THagle, etc., Mfg. Co. v. Gibson, 
in pos-|62 Ala. 369. = 
[a] Where plaintiff claims under 


a tax deed and defendant under a pat- 


BAS 139" 1121, ; 

12. Lamme vy. Dodson, 4 Mont. 560, 
2 PP) 298. ; 

13. Staples v. Schnackenberg, 148 
App. Div. 161, 1832 NYS 1092. 

14. Eaton v. Woydt, 26 Wis. 383. 

15. Jackson v. Croy, 12 Johns. (N. 
Y.) 427. 

16. Bass v. Ramos, 58 Fla. 161, 50 
S 945, 138 AmSR 105; Goforth v. 
Stingley, 79 Miss. 398, 30 S 690; Pen- 
nington v. Underwood, 59 W. Va. 340, 
53 SE 465; Western Min., ete., Co. v. 
Paytona Cannel Coal Co., 8 W. Va. 406, 
phe Admissibility see infra § 240, 


ber ta and sufficiency see infra §§ 
18. Ala.—Green v. Jordan, 83 Ala. 


220, 3 S 518, 3, AmSR 711; Wilson v. 
Glenn, 68 Ala. 383; Hallett v. Hslava, 
2 Stew. 115. 

Cal.—Hutchinson v. Perley, 4 Cal. 
35e00n Ame 7 Ss 

Ga.—Jones v. Nunn, 12 Ga. 469. 

Ky.—Russell v. McIntosh, 201 SW 


Soe 
Mich.—Shaw v. Hill, 79 Mich. 86, 
44 NW 422. 

N. Y.—Smith v. Lorillard, 10 Johns. 


Va.—MecMurray v. Dixon, 105 Va. 
605, 54 Sw 481. 

Wash.—Dicus v. Major, 72 Wash. 
398, 130 P 474. 

Ont.—Taylor v. Vanderburgh, 36 
Ont. L. 337, 10 OntWN 53. 

See also supra § 25 et seq. 

{a] Thus plaintiff in ejectment 
may succeed, although he shows only 
a bare possession less in time than 
the statutory period and an ouster 
therefrom if defendant is utterly 
without right or title, since the law 
then presumes some right in the one 
already in possession. Russell v. Mc- 
Intosh, 179 Ky. 677, 201 SW 33. 

{b] The presumption arising from 
proof of prior possession of plaintiff 
against a mere intruder is that plain- 
tiff was seized in fee. Shaw y. Hill, 
79 Mich. 86, 44° NW 422. 

fe] In the absence of proof of 
title in either party, a presumption of 
title in favor of the first possessor 
arises. Fowke v. Darnall, 5 Litt. (Ky.) 


316. 

fd] In the leading case of Smith 
v. Lorillard, 10 Johns. (N. Y.) 338, 
356, T entered into the possession of 
a lot in New York in 1796. on which 
he had built a house a few years be- 
fore, and continued in possession un- 


there was no possession until 1795, 
when defendant entered on the prem- 
ises as a bona fide purchaser and con- 
tinued in possession as owner for 
fifteen years, when the heirs of T 
sought in ejectment to recover the 
possession. It was held that the 
prior possession of T was prima facie 
evidence of right and that plaintiff 
need not show adverse possession or 
paper title. Kent. C. J., said: “That 
the first possession should, in such 
eases be the better evidence of 
right seems te be the just and 
necessary inference of law. The 
ejectment is a possessory action, 
and possession is always pre- 
sumption of right, and it stands 
good, until other and stronger evi- 
dence destroys that possession.” 

19. Allred v. Elliott, 71 Ala. 224. 
See also supra § 25 et seq. 

20. Bowling v. Mobile, ete., R. Co., 

128 Ala. 550, 29 S 584; New York 
Cent., ete., Ri Co. v. Moore, 137.App. 
Div. 461, 121 NYS 884 [aff 203 N. Y. 
NE 41]. 
Where no notices of title were 
attached to the record and plaintiff 
claimed the land as part of a certain 
lot and defendant defended fer it as 
part of another lot, plaintiff was not 
bound to prove his title to the lot he 
claimed. Cascaden v. Conway, 17 U. 
CNOr Bw 598. 

21. Sharp v. Ingraham, 4 Hill. (N. 
SY.) 16. 

22. Pitney v. Leonard, 1 Paige (N. 


Y.) 461. 
‘ hes v. Clift, (Tenn. Ch. A.) 
Cambria, Iron Co. v. Tombs, 48 


25. Ala.—Ashford v. McKee, 183 
Ala. 620, 62 S 879; Dothard v. Denson, 
nae 541; Hallett v. Eslava, 2 Stew. 
Ga.—Brinkley v. Bell, 126 Ga. 480, 
55 SE 187. 

Mont.—Lamme v. Dodson, 4 Mont. 
560, 2 P 298. 

N. Y.—Peo. v. Trinity Church, 30 
Barb. 537 faff 22 N. Y. 44]; Smith v. 
Lorillard, 10 Johns. 338. 

Porto Rico.—Morales v. Landrau, 
15 Porto Rico 761. 

Tex.—Robertson v. Kirby, 25 Tex. 
Civ, A242; 61 SW 967% 

Ont.—Walbridge v. Gilmour, 22 U. 
GHEE. liso 


26, Hallett v. Hslava, 2 Stew. 
(Ala yl ib: 
27. Fuller v. Fletcher, 44 Fed. 34.! 


ent from the United States, and it 
appears that the tax on which plain- 
tiff’s deed was based must have been 
levied before the date of the patent 
and there is no proof of the date of 
entry of the land, it must be pre- 
sumed that the title to the land was 
in the United States when the tax 
was levied; and this presumption re- 
buts the prima facie evidence of the 
liability of the land to taxation fur- 
nished by the tax deed. Treat v. 
Lawrence, 42 Wis. 330. $ 

29. Wilson v. Glenn, 68 Ala. 383; 
Dicus v. Major, 72 Wash. 398, 402, 130 
P 474 [quot Cyc]. 

[a] By adverse possession.—Dex- 
ter v. Hall, 15 Wall, (U.S.) 9, 21 L. 
ed. 73; Doherty v. Matsell, 54 N. Y. 
Super. 17, 141 NYCivProc 392; Love 
Vv. urner,. 71 SSC.) 32255 bl SkasLode 

30. Wilson v. Glenn, 68 Ala. 383; 
Dicus v. Major, 72 Wash. 398, 402, 
130 P 474 [quot Cyc]. 

31. Wilson v. Glenn, 68 Ala. 383; 
Dicys v. Major, 72 Wash. 398, 402, 130 
P 474 [quot Cyec].: 

32. Wilson v. Glenn, 68 Ala. 383; 
Dicus v. Major, 72 Wash. 398, 402, 130 
P 474 [quot Cyc]. 

[a] ‘The presumption... may 
be destroyed ...by shewing that the 
title was not with the possession, as 
that the possession was permitted, or 
that it was held against the consent 
of the person in whom the title is.” 
ee, v. Eslava, 2 Stew. (Ala.) 115, 
1 


33. Smith v. Lorillard, 10 Johns. 
(N. Y.) 3388; Robertson v. Kirby, 25 
Tex. Civ. A. 472, 61 SW 967. 

“Until the possession of the tenant 
has become so matured, it would seem 
to follow, that if the plaintiff shows 
a prior possession, and upon which 
the defendant entered without its 
having been formally abandoned, as 
derelict, the presumption which arose 
from the tenant’s possession is trans- 
ferred to the prior possession of the | 
plaintiff, and the tenant, to recall 
that presumption, must show a still 
prior possession, and so the presump- 
tion may be removed from one side to 
the other, toties quoties, until one 
party or the other has shown a pos- 
session which cannot be overreached, 
or puts an end to the doctrine of 
presumption founded on mere posses- 
sion, by showing a regular legal title, 
or a right of possession.” Smith v. 
Lorillard, 10 Johns. (N. Y.) 338, 356. 

34 Peo. v. Inman, 197 N. Y. 200, 


1160 [19C.J.] 


showing such -possession to be unlawful.%® 
sumption that defendant claims under a deed pro- 
duced under notice may be overcome by evidence 
that he claims under another source of title.%¢ 
mixed possession will not prevent the presumption 
of a deed, unless held by both parties claiming title 
The presumption that a war- 
rant belongs to the warrantee named therein may 


to the same land.?? 


be rebutted.?7% 
[§ 215] ©. 


90 NE fety {aff 130 App. Div. 892, 115 


NYS 11 
35. Base v. Ramos, 58 Fla. 161, 50 
S 945, 138 AmSR 1065 (while ordi- 


narily the possession of land may be 
presumed to be lawful, yet the char- 
zeter of the land, the time and man- 
ner of possession, and other apparent 
circumstances, may rebut a presump- 
tion ef lawful possession, and put 
the party claiming such possession 
to the proof of the lawfulness of the 
‘asserted possession). 

36. Brinkley v. Bell, 126 Ga. 480, 
55 SE 187 (where plaintiffs claimed 
under a deed which created a life 
estate in their father, with remainder 
to them, and defendant claimed under 
a deed from the father who was 
shown to be dead, and a deed from the 
father is produced by the defendant 
under notice, a presumption arises 
that the defendant claims under the 
deed so produced until the contrary 
appears, although the presumption 
may be overcome by evidence that 
he claims under another and undis- 
puted source of title). 


37; Beall v: Lynn,’6 Harr. & J. 
(Ma.) 336. 
37144. Campbell v. Galbreath, 1 


Watts. (Pa.) 70. 
38. Admissibility: 
Generally see Evidence 22 C. J. 
To show adverse oer ee see a: 

verse Possession § 585 

39. See Evidence 22 C. J. p 1. 

40. Ala—Love v.:Lee, 75 S 24; 
Haley v. Miller, 193 Ala. 482, 69_S 
564; Crowder v. Doe, 193 Ala. 470, 
68 s 1005; MeMillan v. Aikin, 189 
Ala. 330, 66 S 624; Howard v. Brannan, 
188 Ala. 532, 66 S 483; Kyle v. Jor- 
don, 187 Ala. 355, 65 S 522; Hunnicutt 
Vv. Head, 170 Ala. 567, 60 S 831; Clara- 
day v. ‘Abraham, 174 Ala. 130, 56 S 
720; Doe v. Webb, 171 Ala. 638, 54S 
ee ate Lecroix v. Malone, 157 Ala. 434, 

7S 725; Jackson v. Tribble, 156 Ala. 
480, 47s 310; Russell v. Holman, 156 
Ala, 482,'47 S 205. 

Cal.—Beattie v. Crewdson, 124 Cal. 
577, 57 P 463; Hayden v. Collins, 1 
Gal. Ay 259,781 Pr1120. 

Ce oaee v. Butler, 13 Conn. 
309. 

D. C.—Nash v. Rawlett, 41 App. 
456; Robinson vy.’ Hillman, 41 App. 
191;. Breil v. Jordan, 27 App. 202; 
Mackall v. Mitchell, 18 App. 58. 

Fla.—Cross v. Robinson Point Lum- 
ee Co., 55 Fla. 374, 46 S 6, 15 AnnCas 

Ga.—Alaculsey Lumber Co. v. 
Flemister, 146 Ga. 310, 91 SH 104: 
Deubler v. Hart, 139 Ga. 773, 78 SE 
176; Whatley v. Marshall, 139 Ga. 
148, 76 SE 1025; Parks v. Williams, 
1387 Ga. 578, 73 SE 839; Equitable 


Securities Co. v. Green, 113 Ga. 1013, ! 


39 SE 434. 
Hawaii—Godfrey v. Rowland, 17 
Hawaii 577, 7 AnnCas 993: Carter v. 


Admissibility?®—1. 
The general rules underlying the requirement that 
evidence must be competent, relevant, and material 
to the issue °° are applicable in ejectment actions.*° 
Within the rule evidence may be admitted where it 
corroborates other witnesses,44 where it is compe- 
tent as to some of the defendants, although not as 
to others,4? or where it bears out plaintiff’s right to 
damages for the use of the property.*? 
which tends to raise a false and irrelevant issue 
should not be received, as it would necessarily tend 
to obscure the actual issues in the case.*# 


EJECTMENT 


Pre- 
parties through 


A 


[§§ 214-216 


is inadmissible of the bad character of one of the 


whose hands the title passed, but 


who is connected with the case in no way other than 
as his name so appears in the title,*® or that claim- 
ant was for years too poor to sue.t® 
not prejudiced by the admission of incompetent 
evidence when offered by defendant for the purpose 
of connecting his own title with a prior grant, 


Plaintiff is 


where proof of such grant would of itself render 


In General. 


action.*9 


and Records.®°° 
Hyvidence 


Evidence 


Kaikainahaole, 17 Hawaii 528. 

Ill.—Lanum vy. Harrington, 267 Ill. 
57, 107 NE 826; Peo. v. Chicago, etc., 
RaCos72739r rly 42, 87 NE 746. 

Ind.—Jose v. Hunter, (A.) 101 NE 
665, 103 NE 392. 

Iowa.—Keller v. Harrison, 151 Iowa 
320, 128 NW 851, 131 NW 53, AnnCas 
1913A 266. 

Kan.—Cook vy. Cook, 99 Kan. 351, 
161 P 625. 

Mich.—Outhwaite v. Gunn, 180 
Mich. 66, 146 NW 408; Tuthill v. 
Katz, 163 Mich. 618, 128 NW 757. 

Mo.—-St. Louis v. Furnace Co., 235 
Mo. 1, 138 SW 641; McKinney v. 
Doane, 155 Mo. 287, 56 SW 304; Fine 
ook St. Louis Public Schools, 23 Mo. 

N. J.—Heiney v. Nolan, 75 N. J. L. 
ALG 67 A 1008. 

C.—Nance v. Rourk, 161 N. C. 
646, “77 SE 757. 

Oh.—Cleveland, etc., R. Co. v. Cleve- 
Jand;. 33 Oh, Cir..Ct, "482. 

Pa.—Summerville v. Apollo Gas 
Cos, 20 Te Pan goo4, ib05,A 8763 Eritz ve 
Menges, 179 Ba. 122, 386 A 213; Brown 
v. Downing, 137 Pa. 569, 20 A 871; 
Fernstler v. Seibert, 114 Pa, 196, 6 
A166; 4 PanCas. ota le As 1543 Washa- 
baugh v. Entriken, 34 Pa. 74; Beam 
v. Gardner, 18 Pa. Super. 245; Zuker 
v. Zuker, 21 Pa. Dist. 1054; Unlauff 
Or aude a % Pa. Dist. 83, 20 Pa. Co. 

Porto Rico.—U. S. v. De Porrata 
Detiars 1 Porto Rico Fed, 417. 

Ss. D.—Sutton v. Whetstone, 21 S. 
D. 341, 112 NW 850. 

Tex.—Robertson vy. Brothers, (Civ. 
A.) 139 SW 657. 

Va.—Interstate Coal, ete, Co. v. 
Clintwood Coal, etc., Co., 105 Va. 574, 
54 SE 593. 

W. Va.—Winding Gulf Colliery Co. 
oh Campbell, 72 W. Va. 449, 78 SE 


[al An opinion as to why it took 
a deed from both parties to make a 
good title is not admissible. Hoyle 
v. Mann, 144 Ala. 516, 41 S 835. 

[b] Opinion as to possession.—(1) 
Actual possession of the land in dis- 
pute may be testified to by a witness 
generally subject to _cross-examina- 
tion. Copeland v. Jordan, 144 Ga. 636, 
87 SE 1034; Sweeney v. Sweeney, 121 
Ga. 293, 48 SE 984. (2) But it seems 
that this would not be so with regard 
to constructive possession. Copeland 
v. Jordan, 144 Ga. 636, 87 SE 1034. 

41. McIntosh v. Windham, 174 Ala. 
145, 56 S 1020 

42. Russell v. Erwin, 41 Ala, 292. 
344, 92 P 967. 

43. O'Toole v. Copeland, 36 Mont. 

44. Ala.—Hoyle v. Mann, 144 Ala. 
516, 41 S 835. 

Mo.—St. Louis v. St. Louis Blast 
Furnace Co., 235 Mo. 1, 138 SW 641. 

N. C.—Tuttle v. Warren, 153) N.C. 
459, 69 SE 426. 


plaintiff’s claim of title invalid,‘? or by the rejec- 
tion for insufficient authentication of a foreign deed 
offered by defendant.*® 

A statutory rule excluding evidence is not in- 
clusive of ejectment when it does not embrace that 


[§ 216] 2. Collateral Proceedings, Judgments, 


Under’ the general rule®' judg- 


ments, orders, records, reports, and the like in 
other proceedings involving the same land and 
the same parties,®? including the record of another 


Pa.—Grant v. Levan, 4 Pa. 393: 

Va—Interstate Coal, etc., Co. v. 
os Coal, etc., Co., 105 Va. 574, 
54 SE 59 

45. Boatright v. Porter, 32 Ga. 130. 

46. Fuller v. Fletcher, 44 Fed. 34. 

47. Smyth v. New Orleans Canal, 
etc., Co., 93 Fed. 899, 35 CCA 646. 


48. Crooks v. Whitford, 47 Mich. 
283, 11 NW 159. 
49. Copperthwait v. McCord, 6 F. 


Cas. No. 3,216, 2 McLean 143. 

50. Other documentary evidence: 
As to title see infra § 224 et seq. 
To identify premises see infra § 220. 

51. See supra § 215. 

52. Ala.—Davis Aa ‘Blacksher Co. 
7 ae 401, 30S 7 

—Gaines v. ‘Tale, 16 Ark 9 

fait 22 How. (U. S.) 144, 16 L. ed. 

Cal.—Avila v. Pereira, 120 Cal. 589, 
52 P 840; takes v. Hanley, 85 Cal. 
138 ei P:7, 

phir a adi v. Meserole, 44 Fla. 234, 
32 ¥y? 815, 108 AmSR 145, 

Ga. —Brinkley v. Bell, 1381 Ga. 226, 
62 SE 67 (recognizing rule). 

Hawaii.—Kalama v. Kekuanaoa, 2 
Hawaii 202. 

Ill.— Bissett v. Bowman, 54 Ill. 254. 

Ind.—Doe vy. Fountain County M. E. 
Church, 2 Ind. 647. 

Ky. —McGuire v. Lovelace, 128 SW 
309 (recognizing rule). 

Mo.—Winningham vy. 
149 Mo. 572, 51 SW 399 

N. Y.—Greenleaf v. Brooklyn, etc., 
R. Co., 132 N. Y. 408, 30 NE 762; 28 
AbbNCas 161. 

N. C.—Buchanan vy. Hedden, 169 N. 
C. 122, 85 SE 417) 

Pa.—-Calhoun v. Dunning, 4 Dall. 
120, 1 L. ed. 767. 

Tenn.—-Chilton v. Wilson, 9 Hum- 
phr. 399 (recognizing rule). 

Tex.—Lochridge v. Corbett, 31 Tex. 
Civ. A. 676, 76 SW 96. 

Va.—Virginia, ete., Coal,.etc.; Co. v: 
Fields, 94 Va. 102, 56 SE 496. 

Eng. —Doe v. Whitcomb, 8 Bing. 46, 
21 HCL 438, 181 Reprint 317. 

o Ont zg thompson Vorbtialind Ween 


Trueblood, 


[a]. Thus, where the real issue in- 
volved in ejectment is as to the 
true boundary of land conveyed 
in a deed from plaintiff to de- 
fendant, which boundary in such 
deed is described as a_ public 
road, and the evidence showed 


that there existed at the time of the 
execution of the deed two roads, 
either of which might answer the de- 
scription contained in the deed, any 
fact or circumstances tending to 
show which of the two roads was in- 
tended by the parties is relevant and 
admissible; and in this connection, 
the proceedings of the commission- 
er’s court of the county wherein the 
land was situated, to open and es- 
tablish a public road answering to 
the description of the public road de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 216] 


case,°* may be received as evidence of possession® or 
of title or right to possession,®® and particularly is 
this so where the purpose is not to show an adjudica- 
tion of title, but merely to establish a link in plain- 
tiff’s chain of title as against defendant who was 
a party to that suit, even though no decree was 
But of course such evidence 
must be competent, material, and relevant.5? 
has been held that a judgment entry alone, unaccom- 
panied by any other part of the record of such 
judgment or any sufficient explanation of its ab- 
sence, is inadmissible when offered for any purpose 
other than to show the fact of its rendition;*® and 
the record of a suit showing an appeal is inadmissi- 
ble to prove the recovery or to show the date of 
the commencement of the action or to intercept an 
adverse possession and the continuity of posses- 
An award appealed from has no merit or. 
An application 
nature of a vacating warrant filed since the action 

An intervening peti- 

tion and the proceedings on issue thereon, to which | 
plaintiff was not a party and which issues are still 


passed against him.®® 


sion.>? 
weight as testimony.®° 


was brought is inadmissible.®+ 


pending, should be excluded.®? 


Decision of the land office is admissible to show 
the validity of a preémption claim.*? 


In condemnation proceedings. 


condemnation proceedings is admissible in behalf 
of defendant to prove possession under claim of 
title,** although plaintiff was not a party to such 
proceedings;®° and this rule prevails in behalf of 
a defendant who is a transferee of a railroad com- 
pany’s rights which was duly empowered to con- 


seribed in the deed, are relevant and 
admissible. Davis v. Blacksher Co., 
131 Ala. 401, 30 S 790. 

53. Cal.—Avila v. Pereira, 120 Cal. 
589, 52 P 840. 

Ga.—Hilton v. Singletary, 107 Ga. 
821, 33 SH 715. 

Mo.—Winningham v. Trueblood, 
149 Mo. 572, 51 SW 399. 
ei v. Smith, 14 Serg. & R. 

Va.—Virginia, etc., Coal, ete., Co. v. 
Fields, 94 Va. 102, 26 SE 426. 

Ont.—Orser v. Vernon, 14 U. C. C. 
a EA ASSIS ; 

fa] hus a record of another case 
is admissible in ejectment, for the 
purpose of using exhibits contained 
therein, where the exhibits tend to 
prove title, and the record is ac- 
companied by proof of possession 
under claim of title. Virginia, etc., 
Coal, etc., Co. v. Fields, 94 Va. 102, 26 
SE 426. : : 

{b] The record of an amicable 
scire facias is admissible to show an 
actual pessession consistent with de- 
fendant’s title where the land is the 
same. Sailor v. Hertzogg, 10 Pa. 296. 

{c] The record of probate pro- 
ceedings through which the occupant 
claimed is admissible. Avila v. 
Pereira, 120 Cal. 589, 52 P 840. 

{d] Validity of attachment pro- 
ceedings by which defendant in eject- 
ment came _ into possession of the 
lands may be considered. Winning- 
ham v. ‘T'rueblood, 149 Mo, 572, 51 
SW 399. 

54. Jernigan v. Flowers, 94 Ala. 
508, 10 S 437; Spotts v. Hanley, 85 
Cal. 155, 24 P 738: McCourtney. v. 
Fortune, 57 Cal. 617; Buckingham v. 
Hanna, 2 Oh. St. 551. 

55. Ga.—McDowell v. Sutlive, 78 
Ga. 142, 2 SH 937. 

Ind.—Doe v. Fountain County M. 
EB. Church, 2 Ind. 647. 

N. Y.—Greenleaf v. Brooklyn, etc., 
R. Co., 132 N. Y. 408, 30 NE 762, 28 
AbbNCas 161. 

Pa.—Cochran v. Sanderson, 151 Pa. 
591, 25 A 121; Soper v. Guernsey, 71 
Pa. 219; McCullough v. Wallace, 8 
Serge. & R. 181; Wilkins v. Anderson, 
1 Phila. 134. 


EJECTMENT 


demn lands.® 


ihe 
In partition. 


In trespass. 


in the 


in that suit.” 


In forcible entry and detainer. 
an action for unlawful detainer is not. admissible 
in a subsequent action of ejectment between the 
same parties,°? nor is evidence that an executor 
named brought forcible detainer against plaintiff 
and defendant, and that they won the ease, ad- 
missible to show, title in defendant.®§ 


Jn other ejectment. 


fers. TWe)L 


A judgment in 


A judgment in partition, which 


forms a link in the chain of title, is competent evi- 
dence in an action of ejectment, even against a per- 
son who is a stranger to the partition proceedings.®® 
The pleadings, verdict and judgment 
on the general issue in an action of trespass quare 
clausum fregit between the same parties, together 
with parol proof that the right to the land had been 
brought in question in such action, are competent 
evidence in ejectment brought for the same land.” 
But a judgment for damages in an action for tres- 
pass on land in a justice’s court is not evidence 
against defendant therein in ejectment by plaintiff 


At common law the judg- 


; | ment or record in a prior ejectment action between 


The record of 


has been made 


Tex.—Lochridge v. Corbett, 31 Tex. 
Civ. A. 676, 78 SW. 96. 

Eng.—Doe v. Whitcomb, 8 Bing. 46, 
21 ECL 4388, 131 Reprint 317 


Ont.—Thompson v. Hall, eat ap Et 
Q. B. 367. ; 
56. Barron v. Barron, 122 Ala. 194, 


25 S 55; Smith v. Stevens, 82 Ill. 554; 
Buchanan v. Hedden, 169 N. C. 222, 85 
SE 417: Lynchburg Calton Mills v. 
Rives, 112 Va. 137, 70 SE 542; Vir- 
ginia, etc., Coal, etc., Co. v. Fields, 94 
Va. 102, 26 SE 426. 

57. Brinkley v. Bell, 131 Ga. 226, 
rye 67; Bissett v. Bowman, 54 Ill. 


[al An administrator’s report of 
a sale of land which the law does 
not require him to make, nor declare 
that it shall be evidence of the state- 
ments it contains, is no evidence_of 
anything except that it was filed. Bis- 
sett v. Bowman, 54 Ill. 254. E 

{b] An order from the ordinary, 
purporting to confirm a sale of land, 
and reciting therein that the land 
was subject to and liable to be sold 
under certain liens “and by the sale 
aforesaid a portion of the homestead 


land of ‘said  [Esrantor]’ is —re- 
served and saved to the use 
of said family, as well as the 


expense of a judicial sale of said 
property by the sheriff,” is not admis- 
sible in evidence for the purpose of 
establishing that the grantor in the 
deed did not know of the existence 
of the deed under which plaintiffs 
claim title, or that, if he did know 
of such deed, he had refused_to ac- 
it. “Brinkley v. Bell, 131 Ga. 226, 
62 SE 67. 

58. Clem v. Meserole, 44 Fla. 234, 
82 S 815 (saying, however, that there 
may be exceptions to the rule). 

59. Chilton v. Wilson, 9 Humphr. 
(Tenn.) 399. 


60. Shaeffer v. Kreitzer, 6 Binn. 
(Pa.) 430. 
61. Shippen v. Aughenbaugh, 4 


Yeates (Pa.) 328. 

62. Atkison v. Dixon, 96 Mo, 582, 
10 SW 163. 

63. Gaines v. Hale, 16 Ark. 9 [aff 
22 How. 144, 16 L. ed. 264]. 

64. Chess v. Grant, 168 Fed. 500, 
90 CCA 46. 


the same parties or their privies involving the same 
title or right or possession is not admissible on the 
question of title or right of possession;?2 but the 
rule is otherwise where by statute such judgment 


conclusive as in other actions.7% 


The record of a former ejectment suit between other 
parties not in privity with the parties to the present 
suit is inadmissible to prove any essential fact 
established thereby or which was necessary to the 


65. Chess v. Grant, 163 Fed. 500, 
A 46 


JOLCE 5 
66. St. Louis, vete:, Ra. Cow -ve 
Needles, 85 Ill. 462. 

67. Jordan v. Jordan, 103 Ga. 482, 
30 SE 265. See also Walls v. Endel, 
20 Fla. 86 (parties are not concluded 
as to title by a judgment in forcible 
entry and detainer). 

_faj] The record of a judgment of 
dismissal of an action of forcible de- 
tainer between other parties is not 


admissible. Hardin v. Forsythe, 99 
TADS Bhp 
McGuire v. Lovelace, (Ky.) 


68. 

128 SW 309. 

69. Greenleaf v. Brooklyn, etc., R. 
Co.; 132. N. Y.. 408,-30 NE 762,, 28 
AbbNCas 161 [rev 55 Hun 605, 8 
NYS 30], 141 N. Y. 395, 36 NE 393 
[aff 71 Hun 91, 24 NYS 526]. 

70. Kalama v. Kekuanaoa, 2 
Hawaii 202; Robinson v. Sutton, 2 A: 
K. Marsh. (Ky.) 304. See also Hoey 
v. Furman, 1- Pa. 295, 44 AmD 129 
(a verdict and judgment in an action 
of trespass vi et armis under the 
plea of non cul and liberum tenemen- 
tum aided by parol evidence are ad- 
missible in ejectment between the 
same parties for the same land). 

71. Gobble v. Minnich, 10 Pa. 488. 

72. See Judgments [28 Cyc 1326] 
(the reason being that judgments in 
ejectment are exceptions to the gen- 
eral rule as to conclusiveness of 
judgments). 

{a] Where right by adverse pos- 
session is in issue, pleadings in a for- 
mer ejectment suit between the same 
parties and involving the same land 
are admissible to show that de- 
fendant asserted exclusive right to 
possession at the former suit, but the 
judgment in the former proceeding is 
not. admissible, since one ejectment 
suit is no bar to another. Whitaker v, 
Whitaker, 157 Mo. 342, 58 SW 5. 

73. See Judgments [28 Cyc 1329]. 

[a] Werdict in a former ejectment 
suit for the same land, brought by 
persons to whom the present parties 
are privies, is admissible to establish 
the fact of payment of costs in that 
suit anda to account for defendant 
coming into possession, and of plain- 
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rendition thereof;7* and the record of a pending 
suit by the same plaintiff against defendant’s 
grantor for. other land is not admissible.7° A prior 
judgment against defendant in ejectment is com- 
petent evidence to constitute a link in plaintiff’s 
chain of title,7° or to show adverse possession under 
color of title where it is offered as a link in the 
chain of title,’7 although not set forth in plaintiff’s 
abstract of title;7* and although present plaintiff 
was not a party to the former suit, where possession 
was taken by former plaintiff under his judgment, 
such judgment is competent for the purpose of 
proving a breach in the continuity of defendant’s 
possession.79 The record of a prior ejectment suit 
in which a plea or not guilty was filed, but no judg- 
ment recovered, is inadmissible for any purpose.*° 

[§ 217] 3. Acts of Estoppel. Except in those 
jurisdictions where equitable estoppel is not available 
as a defense,*! evidence of acts of plaintiff constitu- 
ting an estoppel,*? or of acts of plaintifft’s lessor 
which tend to conclude him and those who derive 
title under him, have been held admissible,** al- 
though the fact that a city in assessing the expenses 
of a street improvement officially recognized title 
of another in land not taken is not evidence to 
support his title in ejectment, even against a de- 


EJECTMENT 


[§§ 216-218 


fendant claiming under a grant from such city.®* 
Also, evidence of an equitable estoppel against 
plaintiff or which goes to prove an equitable title 
in defendant’s grantor claiming under plaintiff is 
not immaterial,®® although it may not be sufficient 
of itself for such purposes.8* So the lessor may be 
concluded by his acts of location and of agreement 
with the lessees,’7 but whether defendants to whom 
the lessor sold the tract of which the leased lands 
were a part will be bound depends upon their know- 
ledge.88 Again acts of defendant operating as an 
admission of plaintiff’s title may preclude him from 
putting plaintiff to further proof of title.°° 

[§ 218] 4. Acts, Admissions, or Déclarations 
against Interest. Acts, admissions, or declarations 
of a party against his interest are admissible °° 
under and subject to the general rules as to the 
,admissibility of such evidenee.®! Self-disserving 
admissions made by a predecessor in title while in 
possession are generally held admissible against 
one claiming under him,°? but only if,9* and to the 
extent °* that, the evidence conforms to the general 
rules as to the admissibility of such acts, admis- 
sions, or  declarations.®° Under these  rules,%* 
maps,®’ recitals in deeds,®* monuments,?? and bound- 


tiff’s acquiescence in the adverse title. 
Shaeffer v. Kreitzer, 6 Binn. (Pa.) 430. 

74. Lynchburg Cotton Mills v. 
Rives, 112 Va. 187, 70 SE 542. 

[a] Boundaries or location of 
land.—Lynchburg Cotton Mills v. 
Rives, 112 Va. 187, 70 SE 542; Stinch- 
comb v. Marsh, 15 Gratt. (56 Va.) 
202; Doe v. Ross, 7 M. & W. 102, 151 
Reprint 696, 11 ERC 472. 

[b] Copy of shorthand notes of 
statement in court by defendant’s 
ecunsel as to limitations in deeds, 
given in evidence by defendant on a 
former trial of title to the same prop- 
erty on ejectment by the same lessors 
of plaintiff against a different defen- 
dant, are not receivable on the part 
of the same lessors of plaintiff in a 
second ejectment against another 
party. Doe v. Ross, 7 M. & W. 102, 
151 Reprint 696, 11 ERC 472. 

{c] Evidence given by a witness 
on the trial of a former action of 
ejectment is not on the death of such 
witness admissible for a plaintiff in 
a subsequent action brought to re- 
cover the same property, if the last 
action, although against the same de- 
fendant and involving the same ques- 
tion of title, is not brought by the 
same plaintiff as in the former action 
or by one claiming under him, but 
by the father of the plaintiff in such 
‘former action. Morgan v. Nicholl, L. 
R. 2 C. P. 117; Doe v. Derby, 1 A. & 
B. 783, 28 ECL 363, 110 Reprint 1406. 

{d] Under the Virginia Code de- 
elaring invalid any location of a land 
office warrant on land which has been 
settled continuously for five years 
previously, and on which taxes have 
been paid within that time by the 
settler, and relinguishing any title 
of the state therein to the person in 
possession claiming under such set- 
tlement and payment, and providing 
for the making of a record in: favor 
of such person by order of the county 
court in ex parte proceedings, and 
providing that such record shall be 
conclusive evidence in any contro- 
versy between the claimant there- 
under and “any person claiming under 
a location of the said land made 
after the date of such order,” re- 
fusal to allow plaintiff in ejectment 
to introduce such a court order, un- 
less he would avow that he would 
show that defendant, or one under 
whom he claimed, was a subsequent 
locator, was proper. Hurley v. 
Charles, 110 Va. 27, 65 SE 468. 

75. Wisdom v. Reeves, 110 Ala. 
418, 18 S 13; Umlauff v. Bowers, 7 
Pa. Dist. 33, 20 Pa. Co. 430. 


76. Buchanan v. Hedden, 169 N. 
C. 222, 85 SE 417; Lynchburg Cotton 
Mills v. Rives, 112 Va. 137, 70 SE 
542. See also infra § 268. 

77. Bairon v. Barron, 122 Ala. 194, 
25 S 55; Lynchburg Cotton Mills v. 
Rives, 112 Va. 137, 70 SE 542. 


78. Logan v. Quigley, 8 Pa. Cas. 
377, 11, A °92: 
79. Sutherland v. Gent, 


L1G aVia, 
783, 82 SE 713. : 
voce Umiauff v. Bowers, 7 Pa. Dist. 
81. Lanum v. Harrington, 267 Ill. 
57, 107 NE 826; Amboy v. Illinois 
Cent. R. Co., 236 Ill. 236, 86 NE 238. 
See also supra § 86. 


82. Muller v. Naumann, 85 App. 
Div. 3387, 88 NYS 488. See also Scott 
v. Lairamore, 32 SW 172, 17 KyL 


613 (where plaintiff in ejectment 
claimed to be the only heir of one 
from whose collateral kindred de- 
fendant claimed title, defendant’s title 
deeds from such collateral kindred 
were admisible to show that plaintiff 
stood by for eleven years without 
asserting title to the property). 


Pei age ee v. Ogden, 4 Johns. €N. 
‘84. Jarvis v. Tiynechywelot tan. ey 

445, 52 NE 657 [aff 91 Hun 349, 36 

NYS 220). 

a ae Blackiston v. Smith, (Fla.) 73 


86. Blackiston v. Smith, 73 Fla. 
2D, LOIS 809. 

87. Thompson v. Ridelsperger, 144 
Pa. 416, 22 A 826. 

88. Thompson v. Ridelsperger, 144 
Pa. 416, 22 A 826. 

89. N. Y.—Muller v. Naumann, 85 
App. Div. 337, 88 NYS 488. 

N. C.—Nance v. Rourk, 161 N. C. 
646, 77 SE 757. 

Philippine.—Perez v. Gonzalez, 17 
Philippine 343. 

Va.—Schaubuch v. Dullemuth, 108 
Va. 86, 60 SE 745, 15 AnnCas 825. 

Ont.—Penlington v. Brownlee, 28 
U. C. Q. B. 189; Houghton v. Thomp- 


son, 225 }Up Gil. Bis bob rake avs 
North, 14" UC. @) B: 476: Doeny. 
Walker; 8 U..CsQ..B. 571. 


Admissions by defendant: 
Generally see infra § 218. 
oF possession and ouster see infra § 


90. Rowan v. Yarnall, 83 N. J. Eq. 
210, 90 A 730; McCollum v. Chisholm, 
146 N. C. 18, 59 SE 160. 

{a] The admission by one plaintiff 
as guardian ad litem of the other that 
the interest of a decedent was that 
which was ‘deeded’ to a certain per- 
son as alleged in the administrator’s 


petition to sell decedent’s interest is 
admissible to show which interest 
was conveyed in fee by such deed. 
McCollum y. Chisholm, 146 N. C. 18, 
59 SE 160. : 

[b] A letter written by plainti 
to the committee of a township and 
assessors, stating that the assess- 
ment of the land in controversy 
should be in the name of defendant’s 
grantor, was a disclaimer by plaintiff 
of his own ownership. Rowan v. 
Yarnall, 83 N. J. Hq. 210, 90 A 730. 

91. See Evidence § 209. 

__92. N. H.—Roberts v. Rice, 69 N. 
HA. 472, 45 A 287. 
Bp IS v. Buck, 36 Pa. Super. 

_Philippine.—Oas v. Roa, 7 Philip- 
pine 20. 

Tenn.—Dunn v. Eaton, 92 Tenn. 
743, 23 SW 168. 

Utah.—Miller v. Johnson, 43 Utah 
468, 134 P 1017, 48 LRANS 294, 

_Admissions hy defendant of posses- 
sion and ouster see infra § 248. 

93. Kirkman v. Holland, 139 N. C. 
185, 51 SE 856; Bensell v. Chancellor, 
5 Whart. (Pa.) 371, 34 Am.D 561. 

[a] Declaration of rib & not in 
possession.—In a suit for the recov- 
ery of real estate by one claiming as 
the child of the beneficiary in a deed 
to a trustee for the use of the 
gsrantor’s wife, with directions to the 
trustee to turn over the land to her 
children on her death, declarations of 
the wife to the effect that she had 
sold her life estate were incompetent 
against defendant, claiming as re- 
mote grantee from a third person, it 
not appearing that the declarations 
were made before defendant’s remote 
grantor had taken possession of the 
land under his deed. Kirkman v. Hol- 
land, 139 N. C. 185, 51 SE 846. 

[b] Declarations made by one 
acting under power of attorney for 
his brother in executing a deed that 
he was non compos mentis at the exe- 
cution of the power and of the deed 
are inadmissible. Bensell v. Chancel- 
lor, 5 Whart. (Pa.) 371, 34 AmD 561. 

94 Grant v. Levan, 4 Pa. 393. 

{a] Admission by one during his 
tenancy under whom one of the plain- 
tiff's claims affects such plaintiff 


only. Grant v. Levan, 4 Pa. 393. 
95. See Evidence § 209. 
96. See supra text and notes 90-95. 


97. Dunn v. Eaton, 92 Tenn. 743, 
23 SW 163. 

98. Dunn v. Eaton, 92 Tenn. 743, 
23 SW 163. 

99. Dunn v. Baton, 92 Tenn. 743, 
23 SW 168. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 218-221] 


aries,' of which the owner was author, have been 
received in evidence.? According to some author- 
ities, however, the declarations of a deceased former 
owner, while admissible to show the character of 
his possession,? are not competent to show title.4 
The declarations of defendant® or plaintiff’ against 
his interest as to the location of boundaries are ad- 
missible. Declarations by one in possession claim- 
ing adversely are admissible to support the pre- 
sumption of title whether they are against interest 
or not;’ but it has been held that the admission of 
plaintiff that he did not claim by adverse possession 
is inadmissible in ejectment based upon adverse 
possession.® Statements made by plaintiff as to his 
interest in the property are not admissible in favor 
of defendant to establish a resulting trust in favor 
of persons of whom defendant was not a creditor.? 
In ejectment by an administrator against one not a 
privy in estate evidence that defendant, a former 
administrator, applied to sell the land is inadmis- 
sible.1° Defendant may not be required to testify 
that he-has sold the lands in controversy, or as to 
an offer to donate land of which plaintiff was not in 
possession to public enterprises.1? Evidence is also 
incompetent of an oral agreement between defend- 
ant and one to whom he conveyed the land, and 
under whom plaintiff claims, that defendant should 


1. Dunn v. EHaton, 92 Tenn. 743, 


EJECTMENT 


Ky.—Webster v. Green, 60 SW 714, 


[19 C. ites 


have the right to redeem.1? 

[§ 219] 5. Value of Premises. Evidence of 
value of the premises is inadmissible except so far 
as it affects mesne profits.14 But evidence of th- 
value of the land is admissible on an issue of fraud 
on the part ot defendant in procuring from plaintiff 
the deed under which defendant claims.® 

[§ 220] 6. To Establish Particular Matters'®°— 
a. Identity and Description of Property—(1) In 
General. Subject to and in conformity with the 
rules stated,!7 evidence has been received?® or re- 
jected,’® as the case may be, as to the identity, 
description, and location of the property involved 
in the action. 

[§ 221] (2) Parol or Extrinsic2° Evidence. 
Where the identity or description of the land in 
controversey is uncertain it may be identified by 
extrinsic or parol evidence.24 So parol evidence is 
admissible to prove the boundaries of the land.2? 
But parol evidence cannot be resorted to for the 
purpose of supplying a description of land omitted 
from a devise;?? nor is extrinsic evidence admissible 
to show that a surveyor failed to comply with in- 
structions in making locations on plats.2* The trus- 
tee in a deed cannot be permitted to give his under- 
standing as to what land was included in a deed to 
him.?5 


scription in the deed apply.” Ames 
hy Lowry, 30 Minn. 2838, 287, 15 NW 


23 SW 1638. 22 Kyl 1456 
2. Dunn v. Eaton, 92 Tenn. 743, 23 Md.—Ciary v. Kimmell, 18 Md. 246; 
SW 163. Wilson v. Inloes, 6 Gill 121; Beall v. 


3. McGuire v. Lovelace, (Ky.) 128 
SW 309; Levi v. Gardner, 53 S. C. 24, 
30 SE 617; Leger v. Doyle, 45 S. C. L. 
109, 70 AmD 240; Martin v. Simpson, 
15 S. c. L. 262; Turpin v. Brannon, 14 
S2Crmin 261. 

4. McGuire v. Lovelace, (Ky.) 128 
SW 309. See also Hackett v. Web- 
ster, 97 Md. 404, 55 A 480 (where such 
evidence alone was insufficient to 
show title). 

5. Hornsby v. Tucker, 180 Ala. 418, 
61 S 928. 

6. Neal v. Hopkins, 87 Md. 19, 39 
A 322. 
ek Rundel v. McNeil, 

8. Porter v. Gaines, 151 Mo. 560, 
52 SW 376. 

9. Pfeffer v. Kling, 58 App. Div. 
179, 68, NYS 641 [aff 171 N. Y. 668 
mem, 64 NH 1125 mem]. ’ 

10. Pitts v. Whitehead, 121 Ga. 
704, 49 SE 693; Luttrell v. Whitehead, 
121 Ga. 699, 49 SE 691. 


11. Hoyle v. Mann, 144 Ala. 516, 
es 835 


Edmondson v. Anniston City 
uand Co., 128 Ala. 589, 29 S- 596. pe 


13. McGinnes v. Fernandes, 
Tll. 228, 19 NE 44. 
14. Merrill v. Whitaker, 42 Ga. 
403. See infra § 369. 
Butler v. Hill, 190 Ala. 576, 67 
Presumptions see supra § 205 


S 260. 
16. 
et 


seq. 
Weight and sufficiency see infra § 


See supra §§ 215-219. 
Ala.—Davis v. Blacksher, 131 
Ala. 401, 30 S 790; Robbins v. Gilli- 
gan, 86 Ala. 254, 5 S 568. 

Cal.—Northern R. Co. v. Jordan, 87 
Cal. 23, 25:.P 2738. 

Tll.— Bissett v. 54 fil. 
254. 

Md.—Langley v. Jones, 26 Md. 462; 
Hall v. Gittings, 2 Harr. & J. 380; 
Mitchell v. Gover, 1 Harr. & J. 507; 
Hall v. Gough, 1 Harr. & J. 119: Cat- 
ron v. Dougherty, 2 Harr. & M. 383. 

Mich.—Sanscrainte v. Torongo, 87 
Mich. 69, 49 NW 497; Twogood v. 
Hoyt, 42 Mich. 609, 4 NW 445. 

Mo.—Brown v. Cleaveland, 5 Mo. 


Bowman, 


65. 
Va.—Chapman v. Doe, 2 Leigh (29 


Va.) 329. 

19. Wel.—Anderson v.° Stean, 2 
Del. 50. 

Jll.—Bissett v. Bowman, 54 Ill. 254. 


38 N. B. 


Bayard, 5 Harr. & J. 127; Roseberry 
v. Seney, 8 Harr. & J. 228; Hughes v. 
Howard, $ Harr. & J. 9; Howard v. 
Moale, 2 Harr. & J. 249; Gitting v. 
Hall, 1 Harr & J. 14, 2 AmD 502; 
Jarrett v. West, 1 Harr. & J. 501; 
Carroll v. Norwood, 1 Harr. & J. 167; 
Hawkins v. Middleton, 2 Harr. & M. 


119. 
Mo.—Newman vy. Lawless, 6 Mo. 


279. 

Philippine.—Sison v. Ramos, 13 
Philippine 54. 

See also infra §§ 221-223. : 

[a] Thus (1) where there was no 
question as to the east and west 
boundaries, questions calling for the 
knowledge of witnesses as to a stone 
placed west of the corner stone long 
after the first survey by a surveyor 
in apportioning an overplus between 
east and west halves of the section 
were properly excluded. Bald _v. Nu- 
ernberger, 274 Ili. 123, 113 NE 117. 
(2) It was error to allow plaintiff to 
testify that if a line Were run as 
claimed by defendant, plaintiff could 
not get out to the highway. _Webster 
v. Green, 60 SW 714, 22 KyL 1456. 


20. Extrinsic documentary evi- 
dence see infra § 222. 
21. Ala—Hughes v. Tuscaloosa, 


197 Ala. 592, 73 S 90; Dorlan v. West- 
envied: 140 Ala. 283, 37 S 382, 103 Am 
SR: 35: 

Fla.—F lorida Sav. Bank, etc., Exch. 
v. Smith, 21:Fla. 258. 

Ga.—Mecblrath v. Haley, 48 Ga. 
641: Bridwell v. Brown, 48 Ga. 179. 

Kan.—Conrad v. Sackett, 8 Kan. 
A. 635,556. P 507. 

Ky.—Mercer v. Hauts, 4 Bibb 399. 

terms te v. Gittiggs, 2 Harr. & 
Dydd, 

Mich.—Cooks v. Whitford, 47 Mich. 
288) da NiWs 159% 2 

Minn.—Ames v. Lowry, 30 Minn. 
283, 15 NW 247. 

Mo.—Finch v. Ullman, 105 Mo. 255, 
16 SW 868, 24 AmSR 383. 

Pa.—Strubing v. Wunder, 2 Wocdw. 
47 


4. 

Utah.—McMaster v. Morse, 18 Utah 
rile iy IE ADE ’ 
Va.—Lynchburg Cotton Mills v. 
Rives, 112 Va. 137, 70 SE 542 (recog- 
ing rule). . 

[a] “®arol evidence is, and must 
of necessity be, always admissible to 
identify the property describeu in anu 
conveyed by a deed, to ascertain to 
what property the particulars of de- 


fe 

{b] Extrinsic circumstances, acts, 
and sayings to show what land was 
intended under a will by applying 
the description to objects were ad- 
missible in ejectment in behalf of 
the remainderman. McHlrath  v. 
Haley, 48 Ga. 641. 

{c] Yo identify the block with a 
differently numbered block in a sub- 
sequently recorded plat, such evidence 
is admissible for the purpose of lo- 
cating the same and to charge a sub- 
sequent purchaser with notice. Ames 
v. Lowry, 30 Minn. 288, 15 NW 247. 

[d] The question being as to the 
location of a street, a boundary of 
defendant’s land, and its outlines not 
having been designated by boundaries 
or plats, all acts prior to the date 
of defendant’s deed of persons own- 
ing abuting property are admissible 
as evidence of what had been dedi- 
cated, but not their acts after such 


vee Neal v. Hopkins, 87 Md. 19, 39 
rein To show the true location evi- 


dence is admissible that the original 
tract was of greater extent than calls 
of plat, and that plaintiff was in pos- 
session of all that the description in 
his deed called for. Kron v. Daugh- 
erty, 9 Pa. Super. 163. 

Lf] Land devised.—Where it is 
uncertain what land is included in a 
devise oral evidence is admissible to 
identify the subject matter of the 
devise. Aubrey v. Curtze, 64 Pa. 
Super. 1. 

{g] A government surveyor, who 
had elso served as a county surveyor, 
may state, according to the line he 
had established, in what section the 
land in dispute belonged, and this is 
not within the objection which ex- 
cludes opinion evidence. Conrad v. 
Sackett, 8 Kan. A. 635, 56 P 507. 

22. Mercer v. Hauts, 4 Bibb (Ky.) 
899 (holding also that a surveyor’s 
report is not required); Hall v. Git- 
tings, 2 Harr. & J. (Md.) 112 (parol 
evidence is admissible to identify the 
boundaries of land with the location 
on a plat when it does not appear 
upon the plat that the land was that 
in which the witness was interested). 
See also cases supra note 21. 

23. Crooks v. Whitford, 47 Mich. 
283, Ll NOW 159. 

24 Gittings v. Hall, 1 Harr.’ & J. 
(Md.) 14, 2 AmD 502. 

25. Lynchburg Cotton Mills v. 
| Rives, 112 Va. 137, 70 SE 542. 
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[§ 222] 


iality, and relevancy.?9 


this purpose. 


(3) Documentary Evidence.”® 
sic documentary evidence, as well as parol evi- 
dence,”” is admissible to identify or locate the land 
in controversy where its identity or description is 
uncertain,2?® but such evidence must comply with 
the general requirements as to competency, mater- 
An instrument which does 
not describe the land,?° or which is wanting in a 
sufficient description thereof,*+ is inadmissible for 
Records or abstracts therefrom may 


EJECTMENT 


Bxtrin- ‘and records 


[§ 223] (4) 


be admissible to identify the land;** but 
records which contain no mention of the 
land in controversy are not  admissible;** 
26., Plat or survey see infra § 223.|ing the line in controversy, where 
27. See supra § 221. the court limited the purpose for 
28. U. S—Newman v. Virginia, | which the grant was admitted to the 
etc., Roel etc., Co.,-80 Fed. 228, 25] illustration of the disputed line. Mor- 
OEATBES2° ris v. Beckum, 145 Ga. 562, 89 SE 704. 
MA Maiiaer v. Stokes, 184 Ala. 29. See Evidence §§ 89-162; and 
195, es S 563. Beall v. Bayard, 5 Harr. & J. (Md.) 
B. C.—Scecott v. Herrell, 31 App. 45.4127; Roseberry v. Seney, 3 Harr. & J. 
Ga.—Morris v. Beckum, 145 Ga.| (Md.) 228; Carroll v. Norwood, 1 
562, 89 SE 704. Harr. & J. (Md.) 167. 
Ky Steele v. Bryant, 132 Ky. 569, 30. Morring v. Tipton, 126 Ala. 


116 SW 75 

Md. De ealsaer v. Price, 111 Md. 
310, 73 A 278, 184 AmSR 603, 19 Ann 
Cas 547; Carroll v. Norwood, 1 Harr. 
Sidi 167; Hall v. Gough, 1 Harr. & 
Aja mle Catrop v. Dougherty, 2 Harr. 
& M. 383; Hall v. Gittings, 2 Harr. 
& J. 380. 

Mich.—Sanscrainte v. Torongo, 87 
Mich. 69, 49 SW 497. 

Mo.—St. Louis Public Schools v. 
Risley, 40 Mo. 356; Brown v. Cleave- 
land, 5 Mo. 65. 

N. C.—Wicker v. Jones, 159 N. C. 
102, 74 SE 801, 40 LRANS 69, AnnCas 
1914B 1083. 

- OL —Phillippi v. Thompson, 8 Or. 

Ba. —Kennedy v. Schwab, 38 Pa. 
Super. 688. 

Va.—Chapman v. Doe, 2 Leigh (29 
Va.) 329. 

{a] A copy of a receipt for rent 
is admissible in connection with evi- 
dence identifying the lots described 
therein as those in question. Scott 
v. Herrell, 31 App. (D. C.) 45. 

[b] Deeds recited in other deeds 
through which plaintiff deraigns title 
are admissible to show the boun- 
daries of the land claimed by plain- 


ee Phillippi v. Thompson, 8 Or. 
[ce] A plat of a division of the 


lands of an ancestor through whom 
a party claims is admissible to iden- 
tify the land claimed by such party. 
Wicker v. Jones, 159 N. C. 102, 74 


SE 801, 40 LRANS 69, 6 AnnCas 
1914B 1083. 
{d] A report of the partition com- 


missioners is admissible to show the 
identity of two streams mentioned 
in a deed and in a survey in parti- 
tion under which plaintiff claims. 
Sanscrainte v. Torongo, 87 Mich. 69, 
49 NW 497. 

{e] Tax receipts are admissible to 
showy the understanding of the par- 
ties as to lines and boundaries. St. 
Louis Pubile Schools v. Risley, 40 
Mo. 356. 

{f] A statute dividing a county 
is admissible to show that the land 
described in the patent as in a cer- 
tain county actually lay in another 


county. aoe v. Doe, 2 Leigh 
(29 Va.) 32 
Ce] seenitals.. Where the title de- 


pends upon the boundary line between 
the lots of plaintiff and defendant, 
plaintiff niay rely upon the recitals 
in the deed to defendant, particularly 
where his own deeds refer to the de- 
scriptions in defendant’s chain of 
title. Davis v. Clay, 159 Ky. 592, 167 
SW 915. 

{h] Gimiting purpose of admis- 
sion.—In ejectment a grant of land 
from the state may properly be ad- 
mitted in evidence although it did not 
include the land in _ controversy, 
where it contained a plat of land ad- 
joining the land in dispute as show- 


350, 28 S 562; Chenault v. Quisen- 
berry, 56 SW 410, 57 SW 234, 22 Kyl 
1 ager v. Williams, 189 Pa. 31, 41 

{a] Where plaintiffs are forced to 
rely upon possession, no deeds or 
bonds should be admitted to show 
boundaries or possession, unless the 
boundaries of such instruments in- 
clude the land in controversy, and 
no evidence of possession should be 
admitted unless of lands included in 
the boundaries in which were also 
included the land in controversy. 
Chenault v. Quisenberry, 56 SW 410, 
57 SW 234, 22 KyL 79. 

31. Alai—Barron v. Barron, 122 
Ala194, 25 S 55. 

Kan.— Work v. Work, 90 Kan. 683, 


1.6 P 236 (recognizing rule). 
Md.—Hammond v. Norris, 2 Harr. 
& J. 130. 
N. Y.—Burke v. Jackson, 57 Hun 


320, 10 NYS 577, 11 NYS 2. 

Pa. —Cunningham v. Neeld, 198 Pa. 
41, 47 A 954. 

Tal Description held sufficient.— 
(1) A deed describing land claimed by 
defendant as the part of a tract of 
land called ‘King’s Hill,” situated 
in a designated county known as the 
landing on King’s Creek, is on its 
face admissible in evidence, and, 
where the location of the land can 
be proved by reference to it, it is suf- 
ficient. Caldwalder v. Price, 111 Md. 
310, 73 A 273, 184 AmSR 603, 19 Ann 
Cas 547. (2) A paper describing 
land as ‘476 acres of land near Hum- 
boldt, Kansas, that Work Brothers & 
Co., got from Z. Miller,’ was suffi- 
ciently definite to identify the land 
in controversy and authorized admis- 
sion of the paper in evidence in eject- 


ment. Work v. Work, 90 Kan. 683, 
136 P 236. 
32. McLenan vy. Chisholm, 64 N. 


C. 323; Moore v. Smith, 14 Serg. & R. 
(Pa.) 388; Virginia Sulphur Mines 
CO. y Thompson, 93. Va, 298) 23° (Sin 
232. See also supra § 216; infra § 244. 
{[a] An “abstract of a grant” 
showing the land with sufficient cer- 
tainty and that a grant was executed 
is admissible, even though the party 
offering it does not connect his own 
title with that of the vendee. Mc- 
Lenan v. Chisholm, 64 N. C. 323. . 
[b] Extracts from land books in 
another district, coupled with tax 
receipts of the land listed, are ad- 
missible. Virginia Sulphur Mines Co. 
v. Thompson, 93 Va. 293, 25 SH 232. 
33. Nashville, etc., R. Co. v. Hobbs, 
120 Ala. 600, 94 § 933 (neither the 
record in condemnation proceedings 
nor the application, report, or order 
are admissible, where the application 
contained no mention of the land). 
34 Jones v. Wild, 186 Ala. 540, 65 
S 349; Wooster v. Butler, 13 Conn. 
309; Lynchburg Cotton Mills y. Rives, 
112 Va. 137, 70 SE 542. 
fa] Thus (1) where plaintiff con- 
veyed land to a trustee to secure 


which 
course properly excluded.** 
title rests on a sheriff’s sale, the land may be identi- 
fied by the levy;° and an ‘‘entry’’ has been held 
admissible to identify the calls of a patent.°* Evi- 
dence is also admissible of the location of an object 
which is one of the calls of the patent, upon the 
question of disputed boundary.*? 


[§§ 222-293 


immaterial are of 
Again where the 


are 


Plats and Surveys.°* When neces- 


sary the identity, description, or location of the 
land in controversy may be shown by plats, surveys, 
and the like,?® the authenticity and accuracy of 


ereditors, and thereafter the trustee 
conveyed. the land, and plaintiff sued 
the purchaser in ejectment claiming 
that the trustee had conveyed land 
not included in the deed to him, in 
such deed the metes and bounds were 
set forth with precision and called 
for C avenue as the western bound- 
ary, and, after plaintiff had intro- 
duced a map showing the location of 
C avenue, the record. of the proceed- 
ing in which C avenue was estab- 
lished offered by defendant was prop- 
erly excluded as immaterial. Lynch- 
burg Cotton Mills v. Rives, 112 Va. 
137, 70 SK 542. (2) And so was a 
copy of paper recorded in the town 
clerk’s office purporting to be a sur- 
vey of the road, to prove the recog- 
nition of the highway by adjoining 
land proprietors, as it does not dis- 
prove the title of an adjoining pro- 
prietor. Wooster v. Butler, 13 Conn. 
309. (3) And on an issue as to 
boundary where there is no evidence 
as to title in defendant by adverse 
possession, defendant’s deed desig- 
nating plaintiff's land as the bound- 
ary is inadmissible. Jones v. Wild, 
186 Ala. 540, 65 S 349. 


35. Beeson v. Hutchinson, 4 Watts 
(Pa.) 442. 
36. Camden vy. Haskill, 3 Rand. 


(24 Va.) 462 (holding, however, that 
it is inadmissible to furnish particu- 
lars of a description not contained in 
the grant). 

37. Northern R. Co. v. Jordan, 87 
Cal. 23, 25 P 273. 

38. Documentary evidence 
Supra. § 222. 

. S—Davis v. Seybold, 195 
Fed. 402, 115 CCA 304. 

Ala.—Driver v. King, 145 Ala. 585, 
40 S 315; Vandiver v. Vandiver, 115 
Ala. 828, 22 S 154. 
eh tap Migsae ae v. Forrest, 29 Cal. 

Ga.—Copeland v. Jordan, 147 Ga. 
601, 95 SE 13. 

Til.— Black v Chicago, etc., R. Co., 
237 Till. 500, 6 NE 1065; Elgin v. 
Beckwith, 119 Ill. 367, 10 NE 558. 

Ind.—Miekel We Greene, 94 Ind. 344. 
ee .—Burgin v. Chenault, 9 B. Mon. 

Md.—Mitchell v. Tastenelys 8 Gill 98; 
Rogers v. Raborg, 2 Gill & J. 54: 
Howard v. Moale, 2 Harr. & J. 
249; Jarrett v. West, ietiarr. Sede 
501; Davis v. Batty, 1 Harr. & J 264; 
Scott v. Ollabaugh, 3 Harr. & M. 511. 

Mo.—Hannibal, ete, R. Co wv. 
Moore, 37 Mo. 338. 

N. C.—Wicker v. Jones, 159 N. C. 
102, 74 SE 801, 40 LRANS 69, AnnCas 
1914331083; Justice v. Luther, 94 N. 
He ak et v. Buck, 36 Pa. Super. 


wy C.—Durant v. Strait, 13 S. Cc. 

Tenn.—Dunn v. Eaton, 92 Tenn. 
743, 23-SW 163. 

{a] Certified copies of surveys of 
adjoining land were properly admit- 
ted to identify the lands in dispute. 
Davis v. Seabold, 195 Wed. 402, 115 
CCA 304. 

{b] Surveys made under a reso- 
lution of a corporation are admis- 
sible in ejectment against a person 
claiming under its president. Union 
Canal Co. v. Loyd, 4 Watts. & S. 
(Ba) 393%. 

[c] A return of a survey estab- 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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which are not denied;#° and explanatory notes of a 
surveyor appointed to retrace lines are admissible 
so, far as they relate to marks on the ground and ex- 
plain his own work, but not as to matters of pos- 
session ;*4 but of course such evidence must comply 
with the requirements as to competency, material- 
ity, and relevancy.*? An official survey, where the 
original location of the warrant is not proved, is 
not admissible to apply the patent to land not de- 
scribed therem;** neither is the report of the sur- 
veyor-general to the commissioner of the general 
land office detailing the history of his operations in 
making a survey admissible to prove the location of 
the land surveyed.44 A survey made prior to the 
institution of the suit by order of court in another 
suit between other parties is not admissible;*> nor 
is a map made by order of the state harbor commis- 
sioners but not shown to have been approved or 
adopted by them.4® A plat filed in another case is 
not admissible as against a tenant who was not 2 
party to the survey.*7 In some jurisdictions loca- 
tions: are.not admissible where the parties claim 
under a common souree and there is no dispute as 
to the location of the divisional lines,*® nor can the 
location of an object not located on the plat be 
shown;*? nor can plaintiff go out of the plat to 
prove defendant’s possession of other lands.°° A 
draft of an unofficial survey showing the boundaries 
and location has been held admissible;° and accord- 
lishing title adverse to plaintiff’s, 


EJECTMENT 


not have been permitted at the time 


[19 C.J.] 1165 


ing to some autnorities an ex parte survey of a dis- 
puted line in the absence of the parties and not 
ordered by the court is admissible in evidence 4s 
tending to show the location of the line,®? but ac- 
cording to others a private survey made ex parte 
without order of court is inadmissible to establish 
boundary.®* It has been held that a plat not made 
by any public authority or not shown to be correct 
cannot be used to enable a witness to testify to ob- 
jects thereon of essential importance in showing a 
boundary line in controversy.®+ Evidence is also 
inadmissible of a warrant and survey which neither 
interfered with the survey of the land in dispute 
nor adjoined it.6> <A copy of a plan of the prem- 
ises may also be admitted to show the general loca- 
tion, notwithstanding it may not be admissible as 
original evidence.®® 
[9 224] b. Title and Right of Possession®’— 

(1) In General. When the title to, or right of, 
possession is properly in issue®’ the competency, 
materiality, and relevancy of evidence to establish 
the fact is governed by general rules as to the ad- 
missibility of evidence,*® whether the evidence 
offered is documentary or parol.6° Under allega- 
tions of ownership plaintiff may prove such title as 
he has from whatever source he may have acquired 
it,°t and by any species of conveyance which is rec- 
ognized by law.6* Under similar circumstances de- 


Mich.—Crooks v. Whitford, 47 


made after suit brought, is admissible 
in behalf of defendant. Galbraith v. 
Elder, 8 Watts (Pa.) 81. 

{d] In England a map of prop- 
erty is receivable in evidence only 
where it is undisputed that at the 
time the map was made the prop- 
erty belonged to the person from 
whom both parties claim. Doe ov. 
Takin, (6. & PV 48i, 32 HCL 138. 

40. Copeland v. Jordan, 147 Ga. 
601, 95 SE 13. 

41. Lanning v. Case, 14 F. Cas. No. 
8,072, 4 Wash. C. C. 169. 

42. See generally Evidence 22 C. 
J. p 1. See also Wilson v. Inloes, 6 
Gul (Md.) 121; Roseberry v. Seney, 
Sea rr ise (Md.) 228 a. Carroll Vv. 
Norwood, 1 Harr. & J. (Ma.) 167; and 
eases infra this section. 

43. Payne v. Howard, 107 Pa. 579. 

44, Clark v. Hammerle, 36 Mo. 620. 

45. Surget v. Little, 13 Miss. 319. 

46. Peo. v. Klumpke, 41 Cal. 2638. 

47. Chiles v. Jones, 4 Dana (Ky.) 


48. Kelso v. Stiger, 75 Md. 376, 24 


A 18 (under eds arto7b. $F 78)) 


49. Neal v. Hopkins, 87 Nia. ils 
39 A 322; Carroll v. Granite Mfe. 
Co., 11 Md. 399; Hughes v. Howard, 
3 Harr. & J. (Md.) 9. See also Hall 
v. Gittings, 2 Harr. & J. Cad) 380; 
Howard v. Moale, 2 Harr. & J. (Md.) 
249; Mitchell v. Gover, a: Harr. & J. 
(Md.) 507;. Jarrett v. West, i Harr. 
& J. (Md.) 501; Carroll v. Norwood, 1 


Harr. So (Md.) 100, 167; Hall v. 
Gough, 1 Harr. & J. CMa.) 119; Ruff 
v. Webster, 4 Harr. & M (Ma.) 499; 


Nelm v. Smith, 4 Harr. & M. (Md.) 
389; Catrop v. Dougherty, 2 Harr. 
& M. (Md.) 383; Hawkins v. Middle- 
ton, 2 Harr. & M. (Md.) 119 (in all 
of which reference is made to this 
rule). 

50. Anderson v. Stean, 2 Del. 50; 
Clary v. Kimmell, 18 Md. 246; Wilson 
v. Inloes, 6 Gill (Md.) 121; ‘Beall vy. 
Bayard, 5 Harr. & J. (Md.) 127; Rose- 
bs via v. Seney, 3 Harr. & J. (Md.) 
yoyo 

{a] Where whole tract is located 
on plats, deed conveying the whole 
is admissible, although not itself 
located, and two deeds, one for a 
specific portion and the other for the 
residue, are admissible, without be- 
ing otherwise located. Langley v. 
Jones, 26 Md. 462. : 

{[b] Location cannot be made by 
an amendment to the plat which could 


of the survey if sought to be then 
made under the same circumstances. 
Jacob Tome Inst. v. Davis, 87 Md. 
591, 41 A 166. 

51. Hoey v. Furman, 1 Pa. 295, 44 
AmD. 129. 

52. McIntire v. Funk, 5 Litt. (Ky.) 
332) Justice v. Luther, 94 Na C793. 

53. Surget v. Little, 13 Miss. 319. 

54. Jacob Tome Inst. v. Davis, 87 
Ma. 591, 4i A 166. 

[a] A “sketch of a plat” not 
marked with courses and distances, 
made by a nonexpert grantor and 
annexed to his deed, is. admissible 
with the deed as an illustration 
merely. Rapley v. Klugh, 40 S. C. 
134, 18 SE 680. 

55. Bratton v. Mitchell, 3 Pa. 44. 

56. Frazee v. Nelson, 179 Mass. 
456, 61 NE 40,88 AmSR 391. 

57. Presumptions see supra §§ 205, 


58. See supra §§ 160-166. 

59. U. S.—Chess v. Grant, 163 
Fed. 500, 90 CCA 46; Smyth vy. New 
Orleans Canal, etc., Co., 93, Fed. 
899, 35° CCA 646. 

Ala. —Hornsby v. Tucker, 180 Ala. 
418, 61 S 928; Edmondson v. Anniston 
City Land Co., 128 Ala. 589, 29°S 
596; Barron v. Barron, 122 Ala. 194, 
25 S 55; Wisdom v. Reeves, 110 Ala. 
418, 18 S 13: 

Ark.—Gaines v. Hale, 16 Ark. 9 
[aff 22 How. (U. S.) 144, 16 L. ed. 
264]. 

Gi eeeelacriatan v. Smith, 73 Fla. 
25, 73 S 839; Wall v. Endel, 20 Fla. 
86. 


Ga.—Brinkley v. Bell, 131 Ga. 226, 
62 SE 67; Pitts v. ‘Whitehead, 121 Ga. 
704, 49 SE 693; Luttrell v. Whitehead, 
121 Ga. 699, 49 SE 691; Jordan v. Jor- 
dan, 103 Ga. 482, 30 SE 265; McDowell 
v. Sutlive, 78 Ga. 142, 2 SE 937. 

Hawaii.—Kalamia v. Kekuanaoa, 2 
Hawaii 202. 

Il.—McGinnis v. Fernandes, 126 
Till. 228, 19 NE 44; Hardin v. For- 
sythe, 99 Ill. 312; St. Louis, etc., R. 
Co. v. Needles, 85 Ill. 462; Bissett v. 
Bowman, 54 Ill. 254. 

Ky.—McGuire v. Lovelace, 128 SW 
309; Scott v. Lairamore, 32 SW 172, 
17 KyL 613; Robinson v. Sutton, 2 
A. K. Marsh. 304. 

Ma.—Hackett v. Webster, 97 Md. 
404, 55 A 480; Neal v. Hopkins, 87 
Ma. 19) 2974 322 


Weight and sufficiency see infra 
251. 


Mich. 283, 11 NW 159. 

Mo.—Porter v. Gaines, 151 Mo. 560, 
52 SW 376. 

N. H.—Roberts v. Rice, 69 N. H. 
472, 45 A 237. 


N. J.—Rowan v. Yarnall, 83 N. J. 
Eq. 210, 90 A 730. 

N. Y.—Jarvis v. Wyneh ye lot Nee Ye 
445, 52 NE 657; Greenleaf v. Brook- 
lyn, etc., R. Co., 132 N. Y. 408, 30 NE 
762, 28 AbbNCas 161; Muller v. Nau- 
mann, 85 App. Div. 337, 83 NYS 4883 
Pfeffer v. Kling, 58 App. Div. 179, 68 
NYS 641 [aff 171 N. Y. 668 mem, 64 
NE 1125 Faem |, Jackson v. Ogden, 4! 
Johns. 140. ; 

N. C.—Buchanan v. Hedden, 169 NJ 
C. 222, 85 SE 417; Nance v. Rourk; 
161 N.C. 646, 77 SE 757; McCollum v. 
Chisholm, 746 N. C. 18, 59 SE 160; 
Kirkman v. Holland, 189 N. C. 185, 
51 SE 856. 

Pa.—Cochran v. Sanderson, 151 Pa. 
591, 25 A 121; Thompson v. Ridel- 
sperger, 144 Pa. 416, 22 A 826; Gob- 
ble v. Minnick, 10 Pa. 488; Hoey v. 
Furman, 1 Pa. 295, 44 AmD 128; 
Shaeffer v. Kreitzer, 6 Binn. 4303; 
Logan v. Quigley, 8 Pa. Cas. Cay fr ipe ala 
A 92; Umiauft v. Bowers, 7 Pa. Dist. 
83,20 Pa. Co. 430, 

Philippine.—Perez v. Gonzalez, 17. 
Philippine 348; Oas v. Roa, 7 Philip- 
pine 20. 

C.—Levi v. Gardner, 53 S. C, 24, 
30 Sos 617. 

Tenn.—Dunn vy. WHaton, 92 
743, 23 SW 163. 

Tex, Fahey ec Ne Corbett, 31 Tex. 
Civ. A. 676, 73 SW 

Utah.—Miller ae a ee: 43 Utah 
468,134 P1017, 48 LRANS 294. 

Va.—Sutherland v. Gent, 116 Va. 
783, 82 SE 7138; Lynchburg Cotton 
Mills v. Rives, 112 Va. 137, 70 SE 
542; Schaubuch v. Dillemuth, 108 Va. 
86, 60 SE 745, 15 AnnCas 825; Stinch- 
comb v. Maret, 15 Gratt. (56 Va.) 

Eng.—Doe v. Whitcomb, 8 Bing. 46, 
21 ECL 438, 131 Reprint 317. 

ON B.—Rundel v. McNeil, 38 N. B. 

*Ont.—Thompson v. Hall, 31_U. C. 
2 B. 367; Penlington v. Brownlee, 28 

Cee: B. 189. 

Sen also Evidence 22 C. J. p 1; and 
infra §§ 225-246. 

60. See infra § 225. 

61. See supra § 168. 

62. Consolidated Gold, 


Tenn. 


ete,, Min. 


£166: ~[19 Crd] 
fendant may give evidence of his title;°* and where 
he interposes a plea denying possession, competent 
evidence is admissible to establish such plea not- 
withstanding he also pleads not guilty.°* Evidence 
is admissible on behalf of either party to show that 
they claim from a common source;® to show claim 
of title ;°* to show the relation of the parties to the 
land;®7 to show the character of possession;°* to 
show the connection of defendants’s claim of title 
with that of plaintiff;°° to show plaintiff’s reason 
for allowing defendant to remain in possession;?° to 
show the abandonment or relinquishment of an out- 
standing title set up in bar of a recovery, or that it 
is not a subsisting operative title;*t or to show pos- 
session and acts of ownership with other circum- 
stances as tending to establish a conveyance.” 
While it has been held that where defendant sets up 
title in various ways plaintiff may give defendant’s 
title in evidence, when he refuses to do so himself,’* 
‘this hardly seems in accord with the rule that plain- 
tiff must rely on the strength of his own title and 
not the weakness of his adversary’s;7* and the bet- 
ter rule would seem to be that a plaintiff who fails 


EJECTMENT 


[§§ 224-226 


to show a good title in himself cannot make inquiry 
into defendant’s title,*® although he may put in evi- 
dence as to the deed under which defendant claims 
to show the nature of the ouster,’® or to show the 
true location of a division line upon which the title 
to lots of plaintiff and defendant depends.” 

[§ 225] (2) Character of Evidence in General. 
Asa rule title to, or right to possession of, the prem 
ises in dispute,is shown by documentary evidence,‘* 
and parol evidence is not admissible to show title.”? 
But where both parties claim title from a common 
source, parol or extrinsic evidence,*° or an invalid or 
irregular instrument in writing,’ may be received 
to show such claim. Further parol or extrinsic evi- 
dence®? and invalid or irregularly executed docu- 
ments®? may be received as having some bearing 
upon the title or extent of the claims of the parties. 

[§ 226] (38) Deeds, Grants, and Conveyances** 
—(a) In General. Deeds, grants, or other instru- 
ments of conveyance are admissible as showing or 
tending to show title to or right to the possession of 
the land in dispute.*® Public statutes and grants 
may be read in evidence where they constitute the 


Co. v. Struthers, 41 Mont. 565, 111| matter what the defendant’s title 
P 152: may be.’ Joseph v. Bonaparte, 118 
63. Isham v. Townsend, 1 Root} Md. 591, 599, 85 A 962. 
(Conn.) 232. 76. See infra § 248. 
64. Gill v. Graham, 54 Fla, 259, 77. Davis v. Clay, 159 Ky. 592, 167 
45 S 845. SW 915 (in ejectment for a small 
65. Birmingham Fuel Co. v. Bosh-| strip of land, title to which depend- 


ell, 190 Ala. 597, 67 S 408. 

[a] Harmless error.—Where plain- 
tiff proved that both parties claimed 
title from a common source, error, 
if any, in the admission of deeds back 
of the common source of title, was 
harmless. Bradley v. Lighteap, 201 
Ill. 511, 66 NE 546 [rev on other 
grounds 195 U. S. 1, 24 SCt 748, 49 
L. ed. 65]. 

Parol evidence see infra § 225. 

66. Kennedy v. McQuaid, 56 Minn. 
450, 58 NW 35. 

[a] Evidence admissible under one 
of several demises.—Where two or 
more demises are laid in the declara- 
tion evidence cannot be _ excluded 
merely because it is applicable to one 
demise and not to the others. Slaugh- 
ter v. Doe, 67 Ala. 494 (its operation 
and effect should be explained and 
limited by a request made for ap- 
propriate instructions). 

67. Tilton v. Flormann, 22 §S. D. 
240 LT MN Sree 

[a] In an action to recover a strip 
of land as part of a lot, evidence 
showing the dimensions of the ad- 
joining luts was a_ circumstance 
tending to throw light on which party 
was entitled to the strip, and was 
admissible. Tebbs v. Wiseman, 87 
Ark. 641, 112 SW 196. 

68. Gilman v. Riopelle, 18 Mich. 
145; Breeden v. Haney, 95 Va. 622, 
29 SE 328. 

[a] Accretion or alluvion.—Elgin 
v. Beckwith, 119 Ill. 367, 10 NE 558. 

69. Mettler v. Miller, 129 Ill. 630, 
22 NE 529. 

[a] In ejectment by a married 
woman against her husband evidence 
of his desertion is admissible. Zuker 
v. Zuker, 21 Pa. Dist. 1054. 

70. Brucke vy: Hubbard, 74 S. C. 
144, 54 SE 249. 

71. Sharp v. Johnson, 22 Ark. 79. 

72. Cahill v. Cahill, 75 Conn. 522, 
54 A 201, 732, 60 LRA 706; Townsend 
v. Downer, 32 Vt. 183. 

73. Bratton v. Mitchell, 3 Pa. 44. 
74. See supra § 14. 

75. West v. East Coast Cedar Co., 
0 Fed. 725 [aff 113 Fed. 737, 51 CCA 
1]; Joseph v. Bonaparte, 118 Md. 
apsorAs (962: 


[a]. “Until he [plaintiff] showed 
a good legal title to the land, he had 
no right to inquire into the char- 
acter of the defendant’s holding. He 
must recover on the strength of his 
own title, and if his evidence on that 
point failed, his whole case failed, no 


11 
41 
59 


ed upon the boundary line between 
the lots of plaintiff and defendant, 
plaintiff may, without violating the 
rule that a plaintiff cannot recover 
in ejectment upon the weakness of 
his adversary’s title, rely upon the 


recitals in the deed to defendant, par-: 


ticularly where his own deeds refer 
to the descriptions in defendant’s 
chain of title). 

Identifying land see supra § 220. 

78. See infra this section; and 

§ 246; and infra § 248. 
. Kirkpatrick v. Clark, 132 Il]. 
342, 24 NE 71, 22 AmSR 531, 8 LRA 
511; Cambre v. Lasseigne, 134 La. 94, 
63 S 680. 

Prior possession as against tres- 
passer see supra § 25; infra § 247. 

80. Finch v. Ullman, 105 Md. 225, 
16 SW 863, 24 AmSR 383; Bowen v. 
Perkins, 154 N. C. 449, 70 SE 843; 
Smythe v. Tolbert, 22 S. C. 133. 

{a] Plaintiff may ask defendant 
if he claims from the same person 
through whom plaintiff claims. 
Smith v. Lindsey, 89 Mo. 76, 1 SW 88. 

{b] An affidavit is not admissible 
to establish title from the same 
party. Ryan v. McGehee, 83 N. C. 500. 

81. See infra § 228. 

82. Ala— Gist v. Bearmont, 104 
Ala. 347,16 S 20. 

Ark.—Stewart v. Scott, 57 Ark. 153, 
20 SW 1088. 

Conn.—Cahill v. Cahill, 75 Conn. 
522, 54 A 201, 732, 60 LRA 706. 

Ga.—Mays v. Redman, 134 Ga. 870, 
68 SE 738. 

Ida.—Whitman v. McComas, 11 Ida. 
564, 83 P 604. 

Tll.—F yffe v. Fyffe, 106 Ill. 646. 

Minn.—McDonald v. Whipps, 137 
Minn. 540, 163 NW 746. 

Miss-——Maxwell v. Mississippi Val- 
ley Co., 95 Miss. 466, 48 S 610; Kerr 
vy. Farish, 52 Miss. 101. 

N. Y.—Mangam vy. Sing Sing, 86 
Hun 604, 33 NYS 843. 
ia C.—Farmer vy. Pickens, 83 N. C. 

Va.—Witherinton v. McDonald, 1 
Hen. & M. (11 Va.) 306, 3 AmD 603. 

[a] Evidence that a wife always 
dealt with the land as her own, and 
that her husband never did anything 
on or about it is admissible on the 
issue whether the wife or the hus- 
band was possessed of the land. Ca- 
hill v. Cahill, 75 Conn. 522, 54 A 201, 
732, 60 LRA 7066 

83. See infra § 228. 

84. Weight and sufficiency see in- 
fra § 252. 


85. U. S.—Bealmear v. Hutchins, 
148 Fed. 545, 78 CCA 281. 

Ala.—Oliver v. Oliver, 187 Ala. 340, 
65 S 373; Ashford v. McKee, 183 Ala. 
620, 62 S 879; Jeffreys v. Jeffreys, 183 
Ala. 617, 62 S 797; Gilchrist v. Atchi- 
son, 168 Ata. 215, 52°S 955; Lecroix v. 
Malone, 157 Ala. 434, 47 S 725; Henry 
Nee eet 149 Ala. 330, 48 S 
1 


Ariz.—Steinfeld v. Ross, 6 Ariz. 91, 
53 P 494; Tidwell v. Chiricahua Cat- 
tle Co.;-5-Ariz. 352; 538 P 192. 

Cal.—Partridge v. Shepard, 71 Cal. 
470, 12 P 480. 

Colo.—Empire Ranch, etc., Co. v. 
Howell, 60 Colo. 192, 152 P 1177 [rev 
22 Colo. A. 584, 126 P 1096]; Milsap 
v. Stone, 2 Colo. 137. 

Conn.—Clark v. Johnson, 5 Day 373. 

Del.—Nevin v. Disharoon, 22 Del. 
278, 66 A 362. 

D. C.—Nash v. Rawlett, 41 App. 456. 

Ga.—Morris v. Beckum, 145 Ga. 562, 
89 SE 704; Wall v. Louisville, etc., R. 


Co., 143 Ga. 417, 85 SE 325; McTyre 
v. Stearns, 142 Ga. 850, 83 SE 955; 
Cook v. Winter, 68 Ga. 259. 

Ill.—Shumway v. Leturne, 225 Ill. 
601, 80 NE 403; Harpham v. Little, 
SIH 509: 

Ind.—Jose v. Hunter, (A.) 101 NE 
665, 103 NE 392. 

Kan.—Rauer v. Thomas, 60 Kan. 
Vals Nats AB Asay 

Ky.—Todd v. Bacon, 5 Ky. Op. 327. 

Md.—Leiter v. Grimes, 35 Md. 434. 
gay ae v. Hammond, 11 Pick. 

Mich.—Atwood v. Canrike, 86 
Mich. 99, 48 NW 950. 

Miss.—Root v. McFerrin, 37 Miss. 
17, 75 AmD 49. 

Mo.—Littick v. Means, 195 SW 729; 
Sloan v. Chitwood, 217 Mo. 462, 116 
Sef 1086; Mansfield v. Pollock, 74 Mo. 


Nebr.—Chicago, eterno. Vv. 
Hull, 24 Nebr. 740, 40 NW 280. 
N. J.—Post Morte. Cc Vv. 


if ,ivetese Cot 

Davis, 89 N. J. L. 516, 99 A 131. 

N. Y.—Clark v. Crego, 51 N. Y. 646 
mem [aff 47 Barb. 599]; Sheridan v. 
Cardwell, 141 App. Div. 854, 126 NYS 
781; Scott v. Crego, 47 Barb. 595; 
Schuyler v. Marsh, 37 Barb. 350. 

N. C.—Alley v. Howell, 141 N. C. 
113, 53 SE 821. 
Be eres em v. Mears, 2 Disn. 

Pa.—Dougherty v. Welshans. 233 
Pa. 121, 81 A 997; Bennethum v. Bow- 
ers, 141 Pa. 105, 21 A 520; Rhines v. 
Baird. 41 Pa. 256; Grant v. Levan, 4 
Pawo Ie Peaceable v. Keep, 1 Yeates 
440; Davis v. Robinson, 32 Pa. Super. ' 
90; Randal v. Gould, 18 Pa. Dist. 6. 

Philippine—Elumbaring v. Blum- 
baring, 12 Philippine 384. 

Porto Rico.—Morales vy. Landrau, 
15 Porto Rico 761. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 226-228] 


title papers of either party in ejectment.®® 
recitals contained in a deed are admissible as evi- | 
dence of title or right to possession;§* although it 
recites a prior conveyance to a company not shown 
to be incorporated;** but a recital in a conveyance 
that a previous deed for the same land had been 
made to the same grantee is not evidence against an 
A deed at variance with the 
complaint is not admissible in behalf of plaintiff,s°% 
although a slight or uncertain variation will not 


adversary claimant.®® 


exclude it.89% 


[§ 227] (b) Time of Execution or Registration. 
Where plaintiff claims under a deed it is admis- 
sible,°° even though it was recorded pending suit.° 


EJECTMENT 
The 


claims.°°® 


[§ 228]  (c) 


It has been held that a deed made after the com- 


S$. C.—Mitchell vy. Hamilton, 98 S. 
C. 289, 82 SH 425. 


Tenn.—Dunun v. Eaton, 92 Tenn. 
743, 23 SW 1638. 
Vt.—Warner v. Percy, 22 Vt. 155. 


Va.—Steelman v. Rafferty, 112 Va. 
494, 71 SE 524. 

Wis.—Dickinson v. Smith, 134 Wis. 
6, 114 NW 133. 

Ont.—Hayball v. Shephard, 25 U. 
CGC) QB: 536. 

[a] Aaministratrix deed.—Dough- 
aie v. Welshans, 233 Pa. 121, 81 A 

{b] Deed of third person.—(1) 
Mitchell v. Hamilton, 98 S. C. 289, 82 
SE 425. (2) The record of a deed 
from a third person to the board of 
justices of a county is admissible 
where the title is claimed through a 
board of county commissioners. Doe 
v. Fountain County M. E. Church, 2 
Ind. 647. 

[ec] Quitclaim deeds (1) to him- 
self from the heirs of one who 
claimed a possessory right to the 
land, and from their grantee, are ad- 
missible in behalf of plaintiff in eject- 


ment against a trespasser. Nash v. 
Rawlett, 41 App. (D. C.) 456. (2) 
A deed which purports to “‘remise, 
release, und quit-claim” title to 


land is, competent testimony on be- 
half of the releasee for, even though 
the words are not sufficient to pass 
an entire estate in land, yet they are 
sufficient to perfect a title in one 
having a claim of title; and there- 
fore, as a link in the chain of title 
depending for its effect upon its con- 
nection with other instruments or 
evidence, and as a constitutent part 
of title, such deed is competent testi- 
mony. Sessions v. Doe, 15 Miss. 130, 

[ad] Trustee’s deed. — Hmpire 
Ranch, ete., Co. v.. Howell, 60 Colo. 
AGO ft onme llad Ts 

te] A grant of the same land 
which plaintiff claimed was appurte- 
nant to certain oyster beds to one 
other than plaintiff is admissible, as 
tending to show an outstanding legal 
title in someone other than plaintiff. 
Steelman v. Lafferty, 112 Va. 494, 71 
SE 524. 

{f] Effect of a deed.—After a deed 
has been admitted in evidence its 
legal effect cannot be_ restricted. 
pipk be tries v. Heydrick, 161 Pa. 447, 

Auta: 


fg] In Louisiana, in a possessory 
action solely, patents or title papers 
are inadmissible. Baley v. Hickman, 
12° Tha! 415: 

fh] Undivided interest.—(1) Such 
evidence is admissible to show that 
plaintiff has only an undivided in- 
terest in the land claimed. Lewis v. 
McFarland, 9 Cranch (U. S.) 151, 3 L. 
ed. 687. (2) And this rule applies, 
even though the patentee of the other 
interest had not executed the deeds. 
Johnson vy. Kyser, 127 Ala. 309, 27 S 
784. ‘ 

[i] Title bond may be admissible. 
Fannin v. Smalidridge, 4 Ky. Op. 194. 

[i] Power of attorney may be ad- 
missible. Fannin v. Smalldridge, 4 
Ky. Op. 194. 

{k] Although neither of the par- 
ties to a deed ave shown to have 
been in possession, the deed is ad- 
missible as constituting a link in 
plaintiff’s chain of title as set out 

, [19 C. J.—74] 


in his declaration. White v. Scofield, 
84 Ga. 56, 10 SE 591. 

[1] A deed under which plaintiff 
seeks to show title in his grantors 
is admissible without proof of con- 
temporary possession by some one 
of the grantors under whom plaintiff 
claims. Sheridan v. Cardwell, 141 
App. Div. 854, 126 NYS 781. 

[m] Abstract of an instrument is 
admissible if the court can make 
out therefrom without guess or in- 
ference the substantial nature and 
purport of the instrument abstracted; 
otherwise not. Cullen v. Casey, 1 
Nebr. (Unoff.) 344, 95 NW 605. 

Public lands see infra § 229. 

86. Mobile Transp. Co. v. Mobile, 
128 Ala. 335, 30 S 645, 86 AmSR 143, 
64 LRA 333. 

[a] “They constitute facts in the 
case, and are evidence in the strict- 
est sense which must go to the jury. 
It is. the proper practice to read 
Chem \tonthe gurys 7 i ate lee Bt is? al 
ways allowable to prove any fact 
which the court knows judicially.” 
Mobile Transp. Co. v. Mobile, 128 Ala. 
335, 352, 30 S 645, 86 AmSR 1438, 64 
LRA 333 [aff 187 U. S. 479, 23 SCt 
170, 47 L. ed. 266]. 

87. D. C.—Crandall v. Lynch, 20 
App. 73. 


Ga.—Swicard v. Hooks, 85 Ga. 580, 
11 SE 863. 

Pa.—Hilliard vy. Connelly, 21 Pa. 
Super. 271. 3 


Tenn.—Dunn vy. Haton, 92 Tenn. 
743, 23 SW 163. 

Va.— Virginia, etc., Coal etc., Co. v. 
Fields, 94 Va. 102, 26 SE 426; Atkin- 
son v. Smith, 24 SE 901. 

{a] Thus where plaintiffs in eject- 
ment deraign title through a son of 
the original owner, a deed to such 
son from his brothers reciting that, 
under the will of their father, he was 
entitled to the land, is admissible 
in evidence in the absence of the 
will. Atkinson v. Smith, (Va.) 24 
SE 901. 

[b] Objection to admission of deed 
of trust so far as recitals therein 
are sought to be used as evidence 
per se against defendants, but not 
specifying any particular recitals, is 
properly overruled. Crandall v. 
lynch? 320 App: GDMehr ist 

{e] Recital in a deed of setting 
apart for homestead of the land will 
not ipso facto authorize the rejection 
of the deed as evidence. Willis v. 
Meadors, 64 Ga. 721. y 

Presumptions sec supra § 209. 

8s. Africa v. Trexler, 232 Pa. 493, 
8i A 707 (a deed in the chain of title 
of defendant in ejectment, containing 
a recital that the grantors had prev- 
viously conveyed the premises to a 
certain company which was not 
shown to be incorporated was prop- 
erly admitted in evidence, since the 
recited conveyance did not vest legal 
title in the company, because it had 
no such legal existence as would 
entitle it to be a grantee). See also 
eases supra § 226 note 85. 


89. Shackleford v. Smith, 5 Dana 
(Ky.) 232. 
89%. Marx & Threet, 131 Ala. 340, 


30 S 831; Griffin v. Hall, 115 Ala. 482, 
22 $ 162. 

8914. Marsh v. Benneti, 49 Fla. 
186, 38 S 237. 
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mencement of the suit is admissible if it confirms 
and ratifies? or clears up any ambiguity in previous 
deeds in the chain of title,®* or if it tends to explain 
and justify defendant’s possession ;°4 but it has also 
been held that a deed made after suit commenced 
to correct a mistake in description in a prior deed 
is not admissible.®® 
defendant’s title where he was in possession whea 
the writ was issued and served and when the sale 
under execution was made, under which plaintiff 


A deed is admissible to show 


Invalid or Defective Instruments. 


The invalidity or defects and irregularities in the 
execution and recording of instruments may®’ or 


[a] Thus (1) when the deed de- 
scribed the land mentioned in the 
declaration, except that it was not 
clear whether the number of feet 
stated by figures was the same as, 
or less than, the number of feet 
stated in the declaration, and it is 
apparent that the description in the 
deed covers at least a part of the 
land described in the declaration, the 
deed was not subject to the objection 
that it described an entirely different 
piece of land from that alleged in the 
declaration. Marsh v. «Bennett, 49 
Fla. 186, 38 S 237. (2) Where a 
complaint in ejectment alleged that 
a deed from a fair association to 
plaintiff conveyed the iand as blocks 
3 and 4 cf an unauthorized plat, when 
it intended to convey it as described 
in the complaint, and that such num- 
bered blocks were identical with the 
description in the complaint of the 
jland sought to be recovered, and de- 
fendants did not deny such allega- 
tions, an exception to the introduc- 
tion of the deed on the ground that 
it did not tend to prove title to the 
land described in the complaint was 
without merit. Pace v. Crandell, 74 
Ark. 417, 86 SW 812. 

90. Crandall v. Lynch, 20 App. (D. 
C.) 73 (evidence is inadmissible to 
show on behalf of defendant when 
the deed offered by plaintiff was made, 
where defendant disclaims any pur- 
pose to offer evidence of bad faith). 

Fraud, etc., see infra § 228. 

91. Betts v. Dick, 17 Del. 268, 40 
A 185. 

92. Crockett a Campbell, 2 
Humphr. (TFenn.) 411. 

93. Dickinson v. Smith, 134 Wis. 
6, 114 NW 133. 

94 Dickinson v. Thornton, 65 Ark. 
610, 47 SW 857; Swint v. Swint, 147 
Ga. 467, 94 SE 571; Cook v. Georgia 
Land Co., 120 Ga, 1068, 48 SE 378. 

[al Especially is this true, when 
considered in connection with the tes- 
timony of defendant to the effect that 
he purchased the land and went into 
actual possession thereof long prior 
to the institution of the suit, and 
caused the vendor to convey the legal 
title to his immediate grantor merely 
for the purpose of securing the pur- 
chase money advanced by the latter. 
Swint v. Swint, 147 Ga. 467, 94 SH 
Bil. 

[b] Executed on a sale for taxes. 
—Diekinson v. Thornton, 65 Ark. 610, 
47 SW 857. 

95. Green v. Jordan, 83 Ala. 220, 
3 S 513, 3 AmSR 711. 

96. Marks v. Baker, 2 Pa. Super. 
167. 39 WklyNC 12. 

97. U. S.—Rigney v. Plaster, 88 
Fed. 686. 


Ala.—Doe v. Hammond, 146 Ala. 
687, 40 S 343; Bynum v. Hewlett, 
137 Ala. 333, 34 S39i. 

SOE eS ee v. Lingerman, 24 Ind. 

5. 

Kan.—McBride v. Steinweden, 72 
Kan. 508, 83 P 822. 

N. M.—Solomon vy. Yrisarri, 9 N. M. 
480, 54 P 752. 

N. C.—Sipe v. Herman, 161 N. ©. 
107, 76 SE 556. 

Pa.—Friday v. Liebendorfer, 242 
Pa. 458, 89 A 876. 

Va.—Carter v. Edwards, 88 Va. 205, 
13 SE 352. 
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may not®® affect their admissibility, depending on 
the circumstances and the purpose for which they 
are sought to be introduced.2® As a general rule, in 
order to constitute a foundation for title or a link 
in a chain of title, such documents must be valid and 
have been executed according to the laws in force 
at the time of their execution; but invalid, irregu- 
lar, or defectively executed instruments may be 
received in evidence to show claim of title from a 
common source,” to show color of title,? or to show 
the existence or nonexistence of some fact or cir- 
cumstance having some bearing on the title or ex- 


tent of the claim of the parties.* 
Conveying no title. 


cumstances. 


[a] Execution denied.—A deed is 
inadmissible where its execution is 
denied by the alleged grantor and 
there is no evidence that it was de- 
livered to the alleged grantor or to 
anyone for him. Bynum vy. Hewlett, 
137) Ala 383, 134°S 391: 

[b] Execution under void power 
of attorney.—A deed is inadmissible 
to show outstanding title where 
shown to have been executed under 
a void power of attroney. Rigney v. 
Plaster, 88 Fed. 686. 

{[c] No privy examination of wife. 
—A deed from husband and wife 
conveying the separate property of 
the latter but containing no privy 
examination as to the wife is in- 
admissible to show title in_ the 
grantee. Sipe v. Herman, 161 N. C. 
107, 76 SE 556. 

98. Ala.—Payne v. Crawford, 102 
Ala. 387, 14 S 854. 

Colo.—Eberville v. Leadville Tun- 
one, ete., Co., 28 Colo. 241, 64 P 


Ga.—Gunn v. Wades, 65 Ga. 537. 

Tll._—Finlon v. Clark, 118 Ill. 32, 
7 NE 475. 

Ind.—Jose v. Hunter, (A.) 101 NE 
665, 103 NE 392. 

Mich.—Atwood v. Canrike, 86 Mich. 
29, 48 NW 950. 

Miss.—Root v. McFerrin, 37 Miss. 
17, 75 AmD 49. 

N. J—Post Mortg., etc., Co. v. 
Davis, 89 N. J. L. 516, 99 A 131. 

ate Y.—Schuyler v. Marsh, 37 Barb. 
350. 

fa] Thus it cannot be shown that 
the court had no jurisdiction to render 
the decree pursuant to which the deed 
offered by plaintiff was made, where 
the decree is regular on its face and 
shows jurisdiction. Eberville v. 
Leadville Tunneling, etc., Co., 28 Colo. 
241, 64 P 200. 

[b] Unrecorded deed.—The fact 
that a deed was not recorded does 
not destroy its evidential value. It 
is only void as against the parties 
claiming under another conveyance 
from the same grantor who took with- 
out notice of the unrecorded instru- 
ment. Post Mortg., etc., Co. v. Davis, 
89° N. J. L.. 516, 99 A 131. 

{e] Evidence of the extreme des- 
titution of a married woman aban- 
doned by her husband, when she alone 
executed deeds of trust on her land, 
by purchase under which plaintiff 
claims, while not necessary is not in- 
competent in ejectment for the land. 
Witty v. Barham, 147 N. C. 479, 61 
SE 372. 

99. See cases supra notes 97, 98; 
and infra this section. 

1. Miles v. Lingerman, 24 Ind. 385; 
Solomon v. Yrisarri, 9 N, M. 480, 54 
P 752; Carter v. Edwards, 88° Va. 
205, 18 SB 352. 

Ta] Absence of seal—Where heirs 
offer a patent lacking the state seal 
to show title in an ancestor it should 
go to the jury with an_ instruction 
that its validity depends upon its 
legal execution. Carter v. Edwards, 
#8 Va. 205, 13 SE 352. 


Similarly, a deed which con- 
veys no title may® or may not® be admissible, de- 
pending on the purpose of the evidence and the cir- 
A deed from one who never had title 


EJECTMENT 


jectionable.® 


[§ 228 


or possession is not admissible as evidence of title,” 
although it is admissible as color of title on the 
question of adverse possession, if otherwise unob- 


Description of property. Where the evidence is 
not objectionable as being incompetent, immaterial, 
or irrelevant,® it is admissible, although it is uncer- 
tain in its description,!® or where it ineludes only 
part of the tract described in the complaint.1+ A 
deed has been received in evidence, where it was in 
plaintiff’s chain of title, to show the land admitted 
as owned by the grantor, even though it describes 


more land;'2 also where it contained no waiver of 


[b]. Minority.—Miles 
man, 24 Ind. 385. 

2. Brinkley v. Bell, 131 Ga. 226, 
62 SE 67 (where plaintiff offered in 
evidence a certain deed, produced by 
defendants under notice, for the pur- 
pose of showing that both parties 
claimed from a common source of 
title, it was no sufficient objection to 
the admission of such deed in evi- 
dence that an order of the ordinary 
attached thereto, purporting to con- 
firm the deed, was detached when 
the deed was offered in evidence; the 
evidence having been offered, not for 
the purpose of proving the validity or 
invalidity of the deed, but that defen- 
dant claimed from the same grantor 
as plaintiff). 

3. See infra § 240. 

fa] Although a deed may be void 
and inadmissible because failing to 
show the relation of the land to a 
base line and meridian, where there 
was more than one section, township, 
and range, in a county, of the num- 
bers given, it is admissible to show 
color of title where there is parol 
proof admissible within itself, show- 
ing the possession of land under a 
claim of purchase, and the deed, 
when taken in connection with such 
proof, derines with certainty the 
extent and the boundary of the line. 
Hocers v. Keith, 148 Ala. 225, 42 S 

4 Rogers v. Keith, 148 Ala. 225, 
42 S 446; Gist v. Beaumont, 104 Ala. 
347, 16 S 20; Root v. McFerrin, 37 
Miss. 17, 75 AmD 49; Schuyler v. 
Marsh, 37 Barb. (N. Y.) 350. 

_ 5. Gunn-v. Wades, 65 Ga. 537 (sub- 
ject to have its legal effect construed 
by the court). 

6. Roe v. Doe, 159 Ala. 614, 48 S 
1033: Friday v. Liebendorfer, 242 Pa. 
458, 89 A 876 (a deed purporting to 
cenvey land of a decedent many years 
after his death, signed by the execu- 
tors individually, and containing ‘no 
recital that they acted in their repre- 
sentative capacity, conveyed no title 
to the grantees and was therefore 
inadmissible); Hilliard v. Connelly, 
21 Pa. Super. 271. 

[a] A deed from one not shown 
to have any interest in the land is 
inadmissible as evidence of title in 
ejectment. McBride v. Steinweden, 
72 Kan. 508, 83 P 822. 

[b] Where title is admitted to be 
out of the commonwealth, plaintiff 
eannot offer in evidence an intér- 
mediate deed between the convey- 
ance of the commonwealth and nis 
own title, without connecting the 
grantor in such intermediate deed 
with the title from the common- 
OB aie Crist v. Boust, 26 Pa. Super. 

7. Doe v. Hammond, 146 Ala. 687, 
40 S 348. See also Roe v. Doe, (Ala.) 
48 S 49 (where neither party has 
the true title evidence of deeds by 
parties under whom defendant claims 
is inadmissible when it does not ap- 
pear that the grantors were ever in 
possession of the land). 

8. See infra § 240. 


v. Linger- 


homestead, where the grantor at the time of the 
execution had no homestead.1® 

Fraud; intent; motive. A deed offered as evi- 
dence of title may be impeached for fraud;!4 and 


9. See Evidence 22 C. J. p 1. 
Payne v. Crawford, 102 Ala. 
387, 12 S 854; Jose v. Hunter, (Ind. 
A.) 101 NE 665, 103 NE 392. 

[a] Error apparent on face of 
deed, as to the description of the 
property, does not make a deed in- 
admissible. Jose v. Hunter, (Ind. A.) 
101 NE 665, 103 NE 392. 

11. Green v. Jordan, 83 Ala. 220, 
3 S 513, 3 AmSR 711. 

12. Atwood v. Canrike, 86 Mich. 
99, 48 NW 950. 


13. Finlon v. Clark, 118 Ill. 32, 7 
NE 475. , 

14. U. S—McCall v. Carpenter, 18 
How. 297, 15 L. ed. 389; Torrey v. 
Beardsley, 24 EF. Cas. No. 14,104, 4 
Wash. C. C. 242, 

Conn.—Clark v. Johnson, 5 Day 
373; Clark v. Johnson, 5 Day 373. 


Il1.— Dickerson v. Evans, 84 Ill. 451. 
Ind.—Brown v. Wyncoop, 2 Blackf. 


230. 
60 Kan. 


Kan.—Rauer v. 
T1b 5 285. 

Md.—tLeiter v. Grimes, 35 Md. 434. 
Mich.—Rix v. Smith, 145 Mich. 203, 


108 NW_ 691. 
ts SW 729; 


Thomas, 


Mo.—Littick v. Means, 
Hughes v. Israel, 73 Mo. 538. 
PORE Ee ge st) v. Mears, 2 Disn. 
Pa,—Mitchell v. Kintzer, 5 Pa. 216, 
47 AmD 4068. 
Vt.—Warren v. Percy, 22 Vt. 155. 
[a] Failure to allege fraud.— 
Where in ejectment by the heirs of a 
decedent against the grantee of de- 
cedent, the. complaint alleged plain- 
tiff’s legal title, without alleging un- 
due influence, inadequate considera- 
tion or fraud, evidence of the mental 
capacity of decedent to execute the 
deed, and of fraud in the factum, was 
admissible on the issue whether legal 
title passed to defendant, but evi- 
dence of fraud not in the factum and 
of undue influence, or of want of con- 
sideration, was inadmissible. Alley 
v. Howell, 141 N. C. 118, 53 SE 821. 
{b] Avpeal from judgment de- 
claring deed fraudulent.—In eject- 
ment by execution sale purchaser, 
deeds conveying purchased land from 
judgment debtor to defendants prior 
to date of judgment are admissible, 
where judgment declaring such deeds 
fraudulent was pending on anpeal. 
Littick v. Means, (Mo.) 195 SW 729. 
[ec] Conveyance in fraud of credi- 
tors.—(1) Hvidence is admissible to 
impeach a conveyance relied on as be-~ 
ing in fraud of creditors. McCall v. 
Carpenter. 18 How. (U. S.) 297, 15 L. 
ed. 289; Torrey v. Beardsley, 24 F. 
Cas; No.) 14,104). °4" Wash? GC. AGF 242. 
Clark v. Johnson, 5 Day (Conn.) 373; 
Brown v. Wyncoop, 2 Blackf. (Ind.) 
230; Hughes v. Israel, 73 Mo. 538. (2) 
Evidence of fraud may be rebutted. 
Leiter v. Grimes, 35 Md. 434; War- 
ner v- Percy, 22 Vt. 155.) (3)-But a 
conveyance cannot be impeached as 
fraudulent by evidence that is incom- 
netent, immaterial, or ‘irrelevant. 
Withrow v. Biggerstaff, 87 N. C. 176. 
Evidence of fraud generally see 
Deeds § 530. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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this may?® or may not!® be done in the ejectment 
action, depending on whether the deed is nudum 
pactum,’? as well as upon the local practice as 
to equitable defenses in actions at law.1® But of 
course evidence to impeach is not admissible where 
it fails to comply with the requirements as to com- 
petency, materiality, or relevancy;!® and the evi- 
dence of fraud?° may be rebutted. In proving fraud 
as between husband and wife, although their bona 
fides is to be viewed with great caution, the rules 
of law must be mainly the same as in other cases.?? 
Subject to the same qualification,2? where the par- 
ties stand on their legal rights, evidence to show 
intent or motive of the parties to the deed?* or of 
its consideration,’* has been held not to be a proper 
subject of inquiry in ejectment; but evidence has 
been admitted to show that the holder of a quitclaim 
deed, from one who had received a warranty deed 
and had then executed back a bond for reconveyance 
to his grantor, knew that the deed and bond were 
given as security for money and not for a convey- 
ance and reconveyance.”° 

Forged deed. A deed properly impeached for 
forgery is inadmissible;?° but evidence of forgery 
may be rebutted.?? 
“ [§ 229] (4) Public Lands.28 Subject to the 
general rules as to competency, materiality, and 
relevancy,”® where the title to public lands is in- 
volved, deeds*® and patents*t may be admitted in 


15. See cases supra note 14. 

16. See cases supra note 14. 220. 

17. See cases supra note 14. [a] 

[a] Such fraud only as rendered |title cannot be 


the deed absolutely void and incapa- 
‘ble of ratification except by reéxecu- 
tion, which so affected the instru- 


ment that it might be said to be not|der a 


EJECTMENT 


perme Leelee v. Abrahams, 47 Pa. 


Fraud after parting with the 
shown. 
Catchings, 64 Ga. 773; Rix. v. Smith, 
145 Mich. 203, 108 NW 691. 

‘-b}] Where both parties claim un- 
common grantor, 


> 
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evidence as tending to show title or right to pos- 
session, and this has been permitted to be done 
although the patent was dated subsequent to the 
demise as laid,?* although the deed was executed 
after commencement of the action of ejectment,?* 
although the instrument was defective in deserip- 


‘tion where it contained enough to ascertain the 


land,** and even though the patent contained a 
marginal entry stating that it was void and 
that another patent had issued.*® But a 
patent and patent certificate issued after the 
action is commenced,*® or a patent certificate 
to plaintiff’s legal representatives without other 
evidence,?* has been excluded. The presump- 
tion that a warrant belongs to the warrantee 
named therein may be rebutted.*® Parol evidence 
may also be given to ascertain the true grantee of 
lands, when permitted by statute in case of a mis- 


take in the grant.29 But in an action in- 
volving the identity of the patentee, a wit- 
ness who cannot identify the land in dis- 


pute with that land on which he was when 
he had a conversation with the occupant as te 
who selected the latter parcel, cannot testify to 
such conversation in the absence of evidence of the 
identity of the two parcels.4° As bearing on the 
claim or right to possession, evidence of a re- 
covery by plaintiff of ‘‘adjacent lands’’ against 
strangers, since he is required otherwise to establish 


26. Turner v. Tubersing, 67 Ga. 
161; Williams v. Rawlins, 10 Ga. 491; 
Redden vy. Tefft, 48 Kan. 302, 29 P 157; 
Davis v. Hamblin, 51 Md. 525. See 
also Adverse Possession § 367. 

[a] Parol evidence is admissible 
to prove the forgery of a deed. Davis 
v. Hamblin, 51 Md. 525. 


Keith v. 


defendant 


the act of the party, may be shown 
against it in the ejectment action. 
Huston y. Williams, 3 Blackf. (ind.) 
170, 25 AmSR 84; Jackson v. Hills, 8 
Cow. (N. Y.) 299; Dorr v. Munsell, 
13 Johns. (N. Y.) 430; Williams v. 
Mears, 2 Disn. (Oh.) 604. 

18. See supra § 79; and generally 
Actions § 181 et seq. 

[a] Where equitable defenses are 
not allowed in actions of ejectment, 
a deed offered in evidence cannot be 
imp .ched for fraud in the eject- 
ment action, as the relief can only 
be had in a proper suit in equity for 
that purpose. Rix v. Smith, 145 Mich. 
208, 108 NW 691; Williams v. Mears, 
2 Disn. (Oh.) 604. 

[b] Evidence of the feeble condi- 
tion of plaintifi’s grantor at the time 
of executing the deed on which plain- 
tiff relies, and other circumstances 
tending to impeach the fairness of 
plaintiff's methods in procuring the 
deed, are not admissible in an action 
of ejectment. The deed can only be 
considered in some equitable proceed- 
ing to impeach the instrument. Rix 
v. Smith. 145 Mich. 203, 108 NW 691. 

{c] Fraudulent representations 
prior to the execution of a deed, af- 
fecting the consideration, motives, or 
inducements leading thereto, did not, 
at common law, avoid the convey- 
ance, but the grantor, his heirs or 
subsequent purchasers from him, 
could obtain relief only by bill in 
equity. If this objection may now 
be made under the code, in the de- 
fense of an action for the recovery 
of possession of real estate, it is only 
where the grantors of the deeds 
sought to be avoided, or one in prior- 
ity asserts it by proper proceedings, 
averring the fraud, and giving plain- 
tiff notice of the defense. Williams 
v. Mears, 2 Disn. (Oh.) 604. 

19. Ga.—Kieth v. Catchings, 64 
Ga. 772. : 

Mich.—Rix v. Smith, 145 Mich. 203, 
108 NW 691. 

N. C.—Alley v. Howell, 141 N. C. 
113, 53 SE 821; Withrow v. Bigger- 
Brat, 87 N.C. 176: P 

Oh.—Williams v. 2 Disn. 
604, 


Tfears, 


cannot show that such grantor made 
a fraudulent deed to his wife for the 
purpose of showing that the deed to 
plaintiff was fraudulent. Withrow 
v. Biggerstaff, 87 N. C. 176. 

{c] Notice of fraud.—Evidence of 
fraud in the making or procuring of 
deeds constituting a part of defend- 
ant’s chain of title is not admissible 
in the absence of his notice thereof. 
Kieth v. Catchings, 64 Ga. 773. 

20. Leiter v. Grimes, 35 Md. 434; 
Warner v. Percy, 22 Vt. 155. 

21. Tripner v. Abrams, 47 Pa. 220. 

22. See supra text and note 18; 
and generally Actions § 18 et seq. 

3. U. S—Burneit v. Caldwell, 9 
Wall. 290, 19 L. ed. 712. 

Ill— Wakefield v. Van Tassell, 202 
Ill. 41, 66 NE 830, 95 AmSR 207, 65 
LRA 511; Gray v. Chicago, etc., R. 
Co., 189 Til. 400, 59 NE 950. 

Mo.-—White v. Schroetter, 208 Mo. 
537, 106 SW 521. 

Nebr.—Chicago, ete., R. Co., v. Hull, 
24 Nebr. 740, 40 NW 280. 

Pa.—-Perry; ivan Scott, poke bay ot95 
eaves te v. Swartz, 4 Pa. 353, 45 AmD 


Va.—Lagoria v. Dozier, 91 Va. 492, 
22 SE 239. 

See also Deeds § 526. 

24. See Deeds § 527. 

fa] hus (1) oral evidence was 
inadmissible to show an agreement 
to support as a further consideration 
for the deed, and payment of the as- 
sumed indebtedness, or to show that 
defendant was a minor at the time of 
the alleged contract, andgthat the 
land, in connection with that on 
which the grantor resided as his 
homestead, was worth more than 
fifteen hundred dollars, and that the 
grantor was in debt. White v. Sch- 
roetter, 208 Mo. 537, 106 SW 621. (2) 
And this rule applies where evidence 
is offered to show the business and 
property interests of grantors in 
ejectment based upon a breach of a 
condition in a deed against the erec- 
tion of certain buildings. Wakefield 
v. Van Tassell, 202 11]. 41, 66 NE 830, 
95 AMSR 207, 65 LRA 511. 

25. Pope v. Nichols, 61 Kan. 230, 
59 P 257. 


pete Gardner v. Granniss, 57 Ga. 
28. _ Presumptions see supra § 206. 
anon and sufficiency see infra § 


29. See Evidence 22 C. J. pl. 
30. U. S.—Morgan v. Curtenius, 17 
F. Cas. No. 9,799, 4 McLean 366 [aff 


20 Hew. 1, 15 L. ed. 828]: 

Ark.—Winn v. Whitehouse, 96 Ark. 
42, 131 SW 70. 

Ga.—Bivins v. Vinzant, 15 Ga. 521. 

Mich.—Rogers v. White, 68 Mich. 
10, 35 NW 799. 

AR tak v. Hower, 18 Pa. Dist. 

{a] In Arkansas a deed of the 
state land commissioner for internal 
improvement lands is prima facie evi- 
dence of title. Winn v. Whitehouse, 
96 Ark. 42, 131 SW 70. 
iaaae etc., generally see supra § 

31. Yount v. Howell, 14 Cal. 465; 
Fenwick v. Gill, 38 Mo. 510. 

_[a]. A copy of a patent duly 
signed, sealed and verified is admis- 
sible. Carter v. Edwards, 88 Va. 205, 
13 SE 352. 

{b] Error in excluding a patent 
or deed is not cured by allowing its 
introduction as evidence of color of 
title in support of a claim of title by 
adverse possession. Stoner v. Royar, 
200 Mo. 444, 98 SW 601. 

32. McCraven v: Doe, 23 Miss. 
100; Winn v. Cole, 1 Miss. 119. 

33. Hoover: v. Gonzalus, 11 Serg. 
& R. (Pa.) 314 (a deed executed after 
the commencement of suit, reciting 
that it was given to enable a debt to 
Poses: is admissible). But see supra 

34. Fenwick v. Gill, 38 Mo. 510. 

35. Maxwell v. Lloyd, 1 How. & 
M. (Md.) 212. 

36. Laurissini v. Doe, 25 Miss. 177, 
57 AmD 200. 
bat Mattingly v. Hayden, 1 Mo. 


38. See supra § 214. 

39. Sykes v. McRory, 32 Ga. 348 
(ands acquired by state lotteries). 

40. Brown v. Guinland, 75 Mich, 
289, 42 NW 940. : 
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his title, has been held admissible;*? and testimony 
by which the defendant offers to establish in part 
his preémption right should not be rejected because 
such offer does not embrace every fact necessary 
to establish the defense.42 A recorded notice of 
an alleged location is inadmissible where no law, 
but only a local custom, authorizes such notice and 
record.4® 

Impeachment of instrument or title. | While a 
deed or a patent cannot, as a rule, be impeached 
by parol,*® it is, however, subject to impeachment 
in a proper case,** as, for instance, that the grant was 
issued on a forged certificate.47 The title under a 
patent may be controverted by one who claims under 
an imperfect title depending on a settlement, war- 
rant, or location without a patent, and then the ques- 
tion will be to whom the patent ought to have been 
granted by the land office ;#* but evidence to impeach 
plaintiff’s title by showing that a preémption ought 
not to have been allowed or that other persons have 
superior or equitable claims is inadmissible.*® Nor 
can it be shown that a certain person was entry 
taker and that he failed to make his entry as re- 
quired by statute.°° Evidence is also inadmissible 
to show that plaintiff is not within the provisions 
of the preémption law under which he claims;*! that 
land deeded by the government had been assigned 
twenty-nine years before to another person;°? or 
that the land was within the exterior boundaries 
of a Mexican grant and not subject to homestead 


entry.°° 
Surveys, drafts, certificates, etc. In defendant’s 
41, Towle, v. Palmer, 24 N. Y: 


EJECTMENT 


firmed by the recorder as against per- 


[§§ 229-230 


behalf a survey and patent made subsequently to 
affirmance of property in plaintiff’s ancestor are 
admissible. A draft by the deputy surveyor, 
found among the official papers in his office, has 
been held admissible *> as well as a draft drawn 
by the former owner of the warrants under which 
plaintiff claims, showing the land claimed and ex- 
cluding that in dispute.°* Evidence has also been 
held admissible of correspondence between the sur- 
veyor-general and his deputy relating to the land 
for which an application for survey has been made.*? 
In some eases certificates are admissible as evidence 
of title.58 But a certificate of the recorder of land 
titles prior to the act vesting him with authority to 
take any proof in relation to the extent of the com- 
mons or of their use or occupation,°® or a certificate 
of the United States register of the location of lands 
by plaintiff’s grantor as agent of the state,°° or a 
certificate not of a character recognized as evidence 
under a statute or otherwise*! is inadmissible. Certi- 
fied copies from the registry of claims proved, or 
from the registry of confirmation or list of claims 
proved, or of official survey by the surveyor-general, 
or certificates of confirmation issued by the recorder 
upon such surveys have been received in evidence.*” 
Duplicate receipts of the receiver of public moneys 
have been held admissible,** although in the federal 
courts ejectment can only be supported, before a 
survey has been made, on the patent.°* 

[§ 230] (5) Descent or Devise.®> Subject to 
the rule that it must be competent, material, and 
relevant,®°* evidence is admissible to show a title 


{a] Entries from the tract book 


Super. 437, 1 AbbPrNS 81 (construing 
the act of April 3, 1807). 

42. Tyler v. Green, 28 Cal. 406, 87 
AmD 130. 

43. Pendo v. Beakey, 15 S. D. 344, 
89 NW 655. 

44. See also supra § 228. 

45. Gallipot v. Manlove, 2 Ill. 156. 

{a] Swamp lands.—(1) In case of a 
preémption patent it cannot be shown 
that lands were not open to settle- 
ment, but were swamp or overflowed 
lands, Ehrhardt v. Hogaboom, 115 
Ws-S: 67, 5 -SCt 1157, 29% Li. ed. 346. 
(2) A plat of a survey of the town 
where the land is located is inadmis- 
sible to prove that certain sub- 
divisions are swamp or overflowed 
lands in an action by'a patentee as of 
swamp or overflowed land against a 
preémption claimant. Robinson v. 
Porrest;, 29° Cal.” 307: (3) But oral 
testimony to show that the land is 
not swamp or overflowed land is ad- 
missible as against defendant claim- 
ing under a patent of land as such, 
plaintiff claiming under a title from 
the United States. ®@Thornton v. 
Thompson, 28 Cal. 602. 

46. Sherman v. Buick, 93 U.S. 209, 
23 L. ed. 849; Campbell v. Buckman, 
49 Cal. 362; Allen v. Robinson, 3 Bibb 
(Ky.) 326. 

{a] Patent may be attacked by 
evidence tending to show, in favor of 
one who had acquired a preémption 
right, that the land officers in grant- 
ing a subsequent patent had been 
falsely and fraudulently misled. 
Campbell v. Buckman, 49 Cal. 362. 

47. Boveing v. Singery, 4 Harr. & 
M. (Md.) 898, 2 Harr. & J. 455. 

48. Hoover v. Gonzalus, 11 Serg. 
& R. (Pa.) 314; Gonzalus v. Hoover, 
6 Serg. & R. (Pa.) 118. 

49. Rector v. Gaines, 19 Ark. 70. 


50. Tyrell v. Mooney, 5 N. C. 401. 
ite Sweeptzer v. Gaines, 19 Ark. 
52. Scott v. Detroit Young Men’s 


Soc., 1 Doug]. (Mich.) 119. 
53. Grant v. Oliver, 91 Cal. 158, 27 
P 596, 861. 
54, O’Hara v. Richardson, 46 Pa. 
i= 


85. 
{a] United States surveys con- 


sons claiming title prior to the act of 
May 26, 1824, are admissible. Mil- 
burn v. Carpenter, 28 Mo. 523; Mil- 
burn v. Hardy, 28 Mo. 514. 

{b] A survey of a tract near the 
tract in dispute is evidence that the 
deputy surveyor was in the neighbor- 
hood about the time at which the 
party offering it alleges his own sur- 
vey to have been made. Hoover v. 
Gonzalus, 11 Serg. & R. (Pa.) 314. 

{c] Evidence of entering a caveat 
against a survey by plaintiff’s grantor 
may be given, and that he had been 
vigilant in prosecuting his claim. 
Hoover v. Gonzalus, 11 Serg. & R. 
(Pa.) 314. 

55. Hoover v. Gonzalus, 11 Serg. 
& R. (Pa.) 314. 

56. Gratz v. Beates, 45 Pa. 495. 

57. Ewing v. McKnight, 1 Serg. & 
ReCP as) ral2ss 

58. Wilson v. Marvin Rulofson 
Co., 201 Pa. 29, 50 A 225 (a certificate 
of the secretary on internal affairs 
that a certain warrant ‘“‘was only 
once located,’ although certifying a 
negative, was one which appeared 
from .an inspection of the returns of 
such surveys in the land office, made 
by the proper officer, and was admis- 
sible). 

_[a] What is not a certificate.—In 
ejectment for a mining location, a 
final receipt and certificate of pur- 
chase from the United States from 
the receiver of the general land office, 
showing that plaintiff had paid 
money to the receiver “in connec- 
tion’? with the purchase of the claim, 
but not certifying that plaintiff had 
purchased it or was entitled to patent, 
was not a certificate which is prima 
facie evidence of title under Rev. 
Codes § 7931, making an entry made 
by an officer or board of officers or 
under direction or in presence of 
either in the course of official duty 
prima facie evidence of the facts 
stated in such entry. Consolidated 
Gold, ete., Min. Co. v. Struthers, 41 
Mont. 565, 111 P 152. 

59. Primm v. Haren, 27 Mo. 205. 
Hy, Slaughter v. Fowler, 44 Cal. 
195. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note num 


from the land office of the register’ 
of the United States lands, describ- 
ing certain land as sold to a certain 
person, and giving the number of the 
certificate, is not competent evidence 
of the issuance of the certificate of 
purchase or its assignment, notwith- 
standing a statute making the cer- 
tificate of purchase of unappropriated 
government lands prima facie evi- 
dence that the holder or assignee is 
the owner of the land described there- 
in. Kerr v. Snowden, 24 Cal. A. 152, 
140 P 704. 


61. Groover v. Coffee, 19 Fla. 61. 
62. Clark v. Hammerle, 36 Mo. 620. 
[a] Certified copy of public 


surveys is admissible. Hannibal, etc., 
R. Co. v. Moore, 37 Mo. 338. 

[b] Evidence showing a right to 
certificate of confirmation is as good 
evidence as the certificate itself. 
Biehler v. Coonce, 9 Mo. 347 


63. Birdwell v. Bowlinger, 5 Port. 
(Ala.) 86. 

64. See supra § 38. 

65. Weight and sufficiency see in- 
fra § 254. 

66. See Evidence 22 C. J. p 1. _ 

[a] An ancient account in the 


handwriting of the ancestor of the 
lessor of plaintiff found with the 
title deeds cannot be received in evi- 
dence in support of the title. Jack- 
son v. Murray, Anth. N. P. (N. Y.) 
ae [rev on other grounds 7 Johns. 


alle 

Tb] Disclaimer by  coheirs.— 
Where plaintiff claimed title by de- 
scent, evidence that his coheirs have 
disclaimed any interest in the prop- 
erty is inadmissible. Snow v. Bray, 
(Ala.) 73 S 542, 545 (“Their renunci- 
ation of title, upon whatever implied 
estimate of the right of the case or 
other undisclosed consideration based, 
was in no sense binding upon the 
plaintiff, and testimony as to it might 
have proved highly prejudicial to her 
cause had it been submitted to the 
jury for their decision as upon a dis- 
puted issue of fact’’). 

fc] Sale under execution against 
ancestor.—Evidence that creditors of 
defendant’s ancestor levied on all his 
lands is inadmissible to rebut title 


ber. 


Lyi 


§§ 230-2321 


by descent or heirship.*” So one claiming under heirs 
may show who decedent’s heirs were at any tie 
after his decease,°* even though his conveyance was 
not obtained until long after.® 

Devise. Subject to the rule against incompetency, 
immateriality, or irrelevancy,° the title to land may 
be proved by the will under which the title is 
claimed,” although it contains no description of 
the land, if it disposes of the estate as an entirety ;72 
and where a will contains a limitation over on 
failure to furnish support, evidence is admissible 
to show breach of this condition.7? But a will is 
inadmissible where it makes no reference to, and 
does not appear to have any connection with, the 
land in dispute,’* or where there is nothing to show 
its date or whether the property had been acquired 
before or after its execution. As a rule a will 
is not admissible in evidence where it has not been 
legally established,’”® except perhaps to support a 
claim of title by adverse possession.77 The admissi- 
bility of a will probated in one state but not in the 
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state where the land disposed of is situated has 
been both asserted’® and denied,?® and is some- 
times regulated by statute.7°% Uncertainty as 
to the land devised may be aided by parol evidence.*° 
Evidenee of waiver of the provisions of a will should 
be received.*! 

{§ 231] (6). Dower or Curtesy. Evidence is ad- 
missible which shows or tends to show title by 
dower:;*? or by curtesy,** and in rebuttal thereot ;** 
but where the application for an assignment of 
dower was based upon niemoranda found among 
but constituting no part of the files of the probate 
court they are inadmissible.®® 

[§ 232] (7) Sales by Order of Court.’ Subject 
to the rules against incompetency, immateriality, 
and irrelevancy,®’ evidence of a sale by order of 
the court and a purchase thereunder®® is admissible 
as bearing on the title or right to possession of 
the, property in dispute; but the court has refused 
to receive evidence of a conveyance made to heirs 


in the ancestor, where defendant has” 


no title in the lands sold. Grant v. 
Levan, 4 Pa. 393. 
67. Ala.—Williams v. Williams, 


170 Ala. 148, 54 S 107; Bishop v. La- 
louette, 67 Ala. 197. 

Del.—Nevin v. Disharoon, 22 Del. 
278, 66 A 362. 

Ga.—Miller v. Speight, 61 Ga. 460. 

Mich.—Miller v. Davis, 106 Mich. 
300, 64 NW 338. 

Pa.—Jones v. Bland, 112 Pa. 176, 2 
pees Lewis v. Lewis, 4 Watts & S. 


fond pote v. Vance, 6 Baxt. 


es am Le ad v. Hammer, 39 Wis. 

{a] In behalf of a widow to whom 
an estate descended oh allottee’s 
death, evidence is admissible of an 
allotment under an act of congress, 
accompanied with evidence of the al- 
lottee’s possession: and occupation for 
more than twenty years, ‘to show 
a legal title in allottee. Hammer v. 
Hammer, 39 Wis. 182. 

[b] Statutory proceedings for de- 
termination of who are heirs may be 
given in evidence. Miller v. Davis, 
106 Mich. 300, 64 NW 338. 

[c] Agreement between claimant 
and heirs.—On an issue whether a 
deed had been executed to the an- 
cestor, from whom plaintiff claims as 
an heir, or to the wife of such an- 
cestor, pluintiff is entitled to con- 
tradict the wife’s claim of owner- 
shiv by evidence that there was an 
agreement between her and the heirs 
of the ancestor to the effect that she 
should be permitted to remain on the 
Jand for life. Williams v. Williams, 
170° Aja. 143, 54 S 107. d 

68. Taylor v. Youngs, 48 Mich. 
268, 12 NW 208. 

69. Taylor v. Youngs, 48 Mich. 268, 
12 NW 208. 

70. See Evidence 22 C. J. pi. 

71. Ala.—Collum v. Price, 185 Ala. 
556, 64 S 88 (recognizing rule). 

Del.—Nevin v. Disharoon, 22 Del. 
278,-66 A 362. 

D. C.—Reeves v. Low, 8 App. 105 
(recognizing rule). 

Ga.—Tripp v. Fausett, 94 Ga. 330, 
21 SH 572. 

Ky.—Reno v. Blackburn, 72 SW 
775, 24 KyL 1976 (recognizing rule); 
Fannin v. Smalldridge, 4 Ky. Op. 194. 

Miss.—Rothschild v. Hatch, 54 
Miss. 554 (recognizing rule). 

N. J.—Thomas v. Ayres, 13 N. J. 
L. 153 (recognizing rule). 

N. Y.—Gilman v. Gilman, 111 N. 
Y. 265, 18 NE 849. 

N. C.—Osborne v. Leak, 89 N. C. 
433 (recognizing rule). 

Oh.—Swazey v. Blackman, 8 Oh. 5 
(recognizing rule). 

Pa.—Hart v. Williams, 189 Pa. 31, 
41 A 983. 

Tex —Whitman  v. 
Tex. 557, 14 SW 166. 


Haywood, 77 


Vt.—Bean v. Atkins, 89 A 643. 

Va.—Blakey v. Morris, 89 Va. 717, 
i7 SE 126 (recognizing rule).' 

[a] Defendant may offer a will 
(1) in evidence. Kirkpatrick v. Hey- 
drick, 161 Pa. 447, 29 A 4. (2) Or it 
may be admitted in rebuttal. Gard- 
ner v. Granniss, 57 Ga. 539. (3) 
Where defendant claims title in fee, 
a will showing a life estate in an 
ancestor is admissible where such 
fact is introductory to, and in con- 
nection with, other evidence on which 
a complete defense is to rest, and also 
shows title away from plaintiff. En- 
ders v. Sternbergh, 2 Abb. Dec. 31, 1 
Keyes 264, 33 HowPr 464 [rev 52 
Barb, 222]. 

72. Tripp v. Fausett, 94 Ga. 330, 
21 SE 572; Hart v. Williams, 189 Pa. 
31, 41 A 983. 

[a] Equitable conversion.—Hart v. 
Williams, 189 Pa. 31, 41 A 983. 

[b] Interest accruing after mak- 
ing will.—Papers may be read in evi- 
dence relating to the land, although 
part of testatoi’s interest  ac- 
crued after making the will. Burke 
v. Young, 2 Serge. & R. (Pa.) 383. 

73,1. Beans V- cAtKING: WCVL.)) SomeAT 
643. 

74, Blaky v. Morris, 89 Va. 717, 
17 SE 126. : 

75. Reeves v. Low, 8 App. (D. C.) 


105. 

76. Ala.—Griswold v. Griswold, 
148 Ala. 239, 42 8 554, 121 AmSR 64. 

Ky.—Reno vy. Blackburn, 72 SW 
Wid, 24 Kyl: 1976. ‘ 

Miss.—Rothschild v. Hatch, 54 
Miss. 554. 

N. J.—Thomas v. Ayres, 13 N. J. 
E752: 

N. C.—Osborne v. Leak, 89 N. C. 
433. 

Oh.—Swazey v. Blackman, 8 Oh. 5. 

Tex.—Whitman v. Haywood, 77 
Tex. 557, 14 SW 166. 

{a] Plaintiff’s recovery cannot be 
defeated by a will devising the prop- 
erty to defendant, which has not 
been probated. Griswold v. Griswold, 
148 Ala. 239, 42 S 554, 121 AmSR 


64. 

[b] Proof of probate.—The order 
for its probate by the proper court 
is sufficient to entitle the will to be 
admitted in evidence as a link in a 
chain of title, without regard to the 
character of the evidence on which 
the order was_ based. Whitman v. 
Haywood, 77 Tex. 557, 14 SW 166. 
But see Thomas v. Ayers, 13 N. J. L. 
153 (holding that the decree of an 
orphans’ court on a question of pro- 
bate of a will is not evidence of its 
validity as a will of real estate, in 
an action of ejectment). 

{c] Records destroyed by fire.— 
Where it was proved that a will un- 
der which defendant claimed title to 
land had been destroyed by fire with 
the records of the county clerk’s 
office, but the vroof did not 


show! 


that the will was duly attested or 
that ,\it was admitted to probate, 
evidence that by the will testator 
devised the land in controversy to 
defendant’s widow was insufficient 
to sustain her title under the will. 
Reno v. Blackburn, 72 SW 775, 24 
KyL 1976. 

77. See infra § 240. 

78. Criswell v. Altemus, 7 Watts 
(Pa.) 565 (a will executed in Mary- 
land, filed and recorded in the office 
of the registry of wills of Cecil 
county, certified by the register un- 
der his seal of office, accompanied 
by a certificate of the judge of the 
orphans’ court of that county and 
the copy properly attested, with a 
certificate of the clerk, under his 
official seal, that the judge holds the 
office for Cecil county was held ad- 
missible in ejectment, to show title 
to the land therein disposed of). 

79. Collum v. Price, 185 Ala. 556, 
64 S 88; Smith v. Shackleford, 9 
Dana (Ky:) 452. 

7944. See statutory provision. See 
also Exeecutors and Administrators 
[L3" Cye 1231]. 

80. Aubrey v. Curtze, 64 Pa. Super. 
i. See also supra § 221. 

81. Gilman v. Gilman, 111 N. Y. 
265, 18 NE “849 [rev 1 NYSt 567]. 

82. King v. Merritt, 67 Mich, 194, 
34 NW 689; Smallwood v. Bilderback, 
LGN alan tee 290 ; 

83. Logan v. Quigley, 8 Pa. Cas. 
lee ile oN YAs 

84. Smallwood v. Bilderback, 16 
NO 4973 

85. King v. Merritt, 67 Mich. 194, 
34 NW 689. 

86. Presumptions see supra § 207, 

Weight and sufficiency see infra §§ 
255-257. 

87. See Evidence 22 C. J. pl. 

[a]. Evidence of fraud was re- 
ceived as against a decree of the 
orphans’ court under which the sale 
was made. Mitchell v. Kintzer, 5 Pa. 
216, 47 AmD 408. 

68. Ala.—ZJay v. Stein, 49 Ala. 514. 

Ga.—Phillips v. Collinsville Gran- 
ite Co., 123 Ga, 830, 51 SE 666. 

Miss. -—— Manchester Commercial 
Bank v. Doe, 17 Miss. 613. 

Pa.—Hart v. Williams, 189 Pa. 31, 
41 A 983. 

Va.—Howard v. Landsberg Com- 
mittee, 108 Va. 161, 60 SE 769. 

[a] A sale is sufficiently shown 
by a commissioner’s deed reciting 
that the sale was made under a de- 
eree of the circuit court, giving the 
date in a specified chancery cause; 
that the commissioner was appointed 
to make the sale; that the sale was 
made after advertisement as directed 
by the decree; that the grantee be- 
came the purchaser at a price stated, 
ete., that the sale was duly reported 
to the circuit court, which on a date 
stated confirmed it; that it was or- 
dered on a date given that the grantee 


T72+ [19° Crd] 
by a trustee appointed to make the sale to a pur- 
chaser who dies before it is made.®® How- 
ever, the whole record should be offered,®® or 
so much of it as is necessary to show what land 
was directed to be conveyed.®! The decree itself 
is inadmissible to show the authority of the marshal 
to convey the land in the deed unless it designated 
the land directed to be conveyed,®? and so is a decree 
of a county court directing a defendant residing in 
the district to convey lands situated in another 
county.?3 

[§ 233] (8) Sales under Execution.°* Where 
the title or right to possession is founded on a 
purchase under an execution sale, the sheriff’s 
deeds,®® the execution, levy, and sale thereunder,®® 
and the judgment and other court proceedings %” 
may be received in evidence as bearing upon the 
title or right to possession, unless of course such 
evidence is otherwise inadmissible as being incom- 
petent, immaterial, or irrelevant.°* What was said 
by the sheriff at the time of the sale is admissible 
as part of the res geste.%® 

Sheriff’s deed. ‘To establish title under an ex- 
ecution sale the sheriff’s deed is admissible in evi- 
dence! if based upon a valid judgment and execu- 
tion,? or a valid judgment, sufficient execution and 
levy, advertisement and sale;? and such deed has 
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been held admissible where it recites enough to show 
its validity and regularity, the judgment and execu- 
tion having been proved,‘ notwithstanding mis- 
recitals of the judgment or process order,® or not- 
withstanding the fact that it contains no recital 
of the judgment and execution, where evidence of 
the judgment and fieri facias with a waiver of in- 
quisition has been shown.® But a sheriff’s deed to 
the wife under execution against the husband is 
inadmissible in evidence where it was not con- 
tended that the husband ever had title.” 

Judgment, process, etc. Upon the question of title 
under an execution sale evidence of the judgment,® 
the execution,? the levy,’° the officer’s return, and 
other proceedings in the suit or under the writ}? 
is admissible; but evidence is inadmissible of ex- 
ecution issued on a judgment prior to the one 
under which the sale was made, unless it tends 
to prove satisfaction of the judgment or title in 
defendant,!* or of an execution before it has been 
recorded at full length.1* 

Impeachment of deed or sale proceedings. Un- 
less objectionable for some reason as incompetent, 
immaterial, or irrelevant,® evidence is admissible 
of matters tending to impeach the deed,!* as by 
showing the falsity of the recitals therein,!? or that 
the deed was executed and delivered before the 


had paid the purchase price; and that|read. Commercial Bank v. Doe, 17 
the commissioner was appointed to] Miss. 613. 
convey the land by warranty deed 92. Dorsey v. Courtenay, 3 Harr. 


to the grantee. Woward v. Lands- 
berg, 108 Va. 161, 60 SE 769. 

{b] Presumptions from recitals in 
deed.—Where a deed made by an 
administrator recited the authority 
given by the ordinary of the county 
to sell at public outery the land cov- 
ered by the deed, ‘‘with the exception 
of all the granite on said lot of land,” 
but in the granting clause failed to 
make reference to the granite, it will 
be presumed that the administrator 
did not undertake to exceed his 
authority, and that there was no in- 
tention to pass title to the granite. 
Phillips v. Collinsville Granite Co., 
123 Ga. 830, 51 SE 666. : 

[ec] Necessity for confirmation.— 
In statutory ejectment, the fact that 
the lands are embraced in a petition 
for sale for division between joint 
owners, and in the report of the sale 
by the commissioner, does not author- 
ize the introduction of the commis- 
sioner’s deed to plaintiff in evidence 
over due objection, in the absence of 
an order of sale and an order or de- 
cree of confirmation. Pettit v. Gib- 
son, (Ala.) 77 S 703. 

{d] Purchaser at orphan’s sale.— 
A will was admissible which directed 
the executors to convert the testator’s 
real property into money where plain- 
tiff claimed title as purchaser at an 
orphan’s court sale by the executor. 
at v. Williams, 189 Pa. 31, 41 A 

fe] Record of the probate pro- 
ceedings under which the sale was 
made is competent. Jay v. Stein, 49 


Ala. 514, 

89. Massey v. Massey, 4 Harr. & 
J. (Mad.) 141. 

90. Masters v. Varner, 5 Gratt. 


(46 Va.) 168, 50 AmD 114. 

91. Manchester Commercial Bank 
v. Doe, 17 Miss. 613; Lowry v. Mc- 
Durmott, 5 Yerg. (Tenn.) 225; Mas- 
ters v. Varner, 5 Gratt. (46 Va.) 168, 
50 AmD 114. 

[a] Thas an interlocutory and 
final decree under which land is sold 
is not admissible without producing 
the bill and answer upon which they 
were made. Lowry v. McDurmott, 5 
Yerg. (Tenn.) 225. 

(b] An administrator’s deed is ad- 
missible, where the record of pro- 
ceedings in the probate court pre- 
liminary to the order of sale has been 


& J. (Md.) 474; Masters v. Varner, 5 
Gratt. (46 Va.) 168, 50 AmD 114. 

93. Aldridge v. Giles, 3 Hen. & M. 
G3. Vanri3s6: 

94. Presumptions see supra § 207. 

Weight and sufficiency see infra § 
255. 
See infra text and notes 1-7. 
See infra text notes 8-14. 
See infra text and notes 8-14. 
Finch v. Finch, 131 N. C. 271, 
See also Evidence §$§ 


[a] Report of an auditor appoint- 
ed to distribute the proceeds of the 
sale is inadmissible. Leeds v. Ben- 
der, 6 Watts & S. (Pa.) 315. 

[b] Sheriff’s certificates of sale 
which the party offering admits to 
be immaterial is inadmissible. Clute 
v. Emmerick, 12 Hun (N. Y.) 504. 

99. Grant v. Edwards, 86 N.C. 513. 

1. Ala.—Henley v. Mobile Branch 
Bank, 16 Ala. 552. 

Ark.—Hughes v. Watt, 26 Ark. 228. 

Cal.—Montgomery v. Robinson, 49 
Cale 258. 

Fla.—Clem v. Meserole, 44 Fla. 234, 
32 S 815, 108 AmSR 145. 

Ind.—White v. Rice, 48 Ind. 225. 

Miss.—Kane v. Doe, 17 Miss. 387. 
yee Y.—Clute v. Emmerich, 21 Hun 

_Pa.—Cowperthwaite v. Carbondale 
First Nat. Bank, 102 Pa. 397. 

2. Hutchinson v. Kelly, 10 Ark. 
178; Clem v. Meserole, 44 Fla. 234, 32 
S 815, 103 AmSR 145. 

3. Hughes v. Watt, 26 Ark, 228. 

4.. Montgomery v. Robinson, 49 
Cal, 258. 

5. Henley v. Mobile Branch Bank, 
16 Ala. 552. 

6. Cowperthwaite v. Carbondale 
First Nat. Bank, 102 Pa. 397. 

7. Minchevs Pinch o031 IN. Ci27 1 
42 SE 615. 

8. White v. Rice, 48 Ind. 225. 

{a]_ Judgment against administra- 
tor.—Riland v. Eckert, 23 Pa. 215. 

9. Ala.—Wilson v. Campbell, 33 
Ala. 249, 70 AmD 586. 

Conn.—Otis v. Abel, 2 Root 521. 

Ga.—Hilton v. Singletary, 107 Ga. 
821, 38 SE 715. 

Ind.— White v. Rice, 48 Ind. 225. 

Mass.—Frazee v. Nelson, 179 Mass. 
456, 61 NE 40, 88 AmSR 391. 

Si Nae: 


N. C.—Ryan v. Martin, 
Pa.—Riland v. Eckert, 23 Pa. 215. 


464. 


{a] Lost execution.—(1) The fact 
that the sheriff had the execution in 
hand at the time of the sale but that 
it had been lost may be shown. Ryan 
v. Martin, 91 N. C. 464. (2) The rec- 
ord of an execution after due proof 
of loss of the original, the parties 
consenting thereto, is admissible. 
Hilton v. Singletary, 107 Ga. 821, 33 
SE 715. 

{[b] Other executions than the one 
under which property was sold need 
not be introduced in evidence. Kane 
v. Doe, 17 Miss. 387 (intermediate 
execution). 

10. Constantine “First Nat. Bank 
v. Jacobs, 50 Mich. 340, 15 NW 500. 

[a] The nature and extent of the 
levy may be shown. Constantine 
First Nat. Bank v. Jacobs, 50 Mich. 
340, 15 NW_500; Smith v. Doe, 18 
Miss. 584; Knox v. Herod, 2 Pa. 26; 
Harper v. Farmers’, etc., Bank, 7 
Watts & S. (Pa.) 204. See also infra 
text and notes 26, 27. 

11. Otis v. Abel, 2 Root (Conn.) 
521; White v. Rice, 48 Ind. 225; 
Frazee v. Nelson, 179 Mass. 456, 61 
NE 40, 88 AmSR 391. 

[a]_ Town clerk’s certificate of the 
record of the writ and return is 
admissible. Otis v. Abel, 2 Root 
(Conn.) (521. 

12. Clute v. Emmerich, 21 Hun (N. 
Y.) 122; Riland v. Eckert, 23 Pa. 215. 

[a] Notice of sale.—Evidence is 
admissible to show that notices were 
seen in a newspaper and posted in 
different places, and that the witness 
was present at the sale, to aid the 
vresumptive evidence of the deed that 
the, sheriff had performed his duty. 
nus v. Emmerich, 21 Hun (N. Y.) 


{b! Proceedings against the ad- 
ministrator in an action brought 
against decedent before his death are 
eee Riland v. Eckert, 23 Pa. 


13. Kane v. Doe, 17 Miss. 387. 
Fs Burton v. Pond, 5 Day (Conn.) 
{aj Other judements than the one 
under which the pronerty was 
sold need not be introduced in evi- 
dence. Kane yv. Doe, 17 Miss. 387. 
See also sunvra § 216. 

15. Hughes v. Watt, 26 Ark, 228. 
See also Evidence 22 C. J. p 1 


16. Hughes v. Watt, 26 Ark. 228; 
Warfield v. Woodward, 4 Greene 
(Iowa) 386. 


17. Hughes v. Watt, 26 Ark. 228. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 233-235] 


period of redemption had expired.1® So evidence is 
admissible of matters tending to show the invalidity 
of the sale,!® as, for instance, that it was made 
under a judgment which was void,?° or which had 
been satisfied before the execution thereon was 
issued, or that the levy was made under a fieri 
facias after its return day,?” or that there was a 
fraudulent combination to depress the value of the 
property at the sale.2* But evidence is inadmissi- 
ble to impeach the judgment on a special scire 
facias by virtue of which the sale was made by 
proving death of plaintiff before «the writ was 
issued,** or to show that the value of the property 
was greater than the price paid by the purchaser.?® 
Evidence is admissible te rebut a levy or to con- 
trovert or limit the execution or debtor’s interest 
in or ownership of property levied on under the 
execution ;?® but not when such evidence is objec- 
tionable as being incompetent, immaterial, or irrel- 
evant.?7 

[§ 234] (9) Sales under Foreclosure.2* On the 
question of title or right to possession by a pur- 
chaser under foreclosure sale, the record of the 
foreclosure proceedings,?® the foreclosure decree,®° 
the order of sale,*! notice of sale,°? the report of 
the master or other officer,?? and the deed made 
pursuant to the sale,°* are admissible, as is also 
other evidence that may have a direct bearing upon 
the foreclosure proceedings;*® and absence of a 
description, or defects in the description, of the 
land in any of these papers or documents will not 


18. Warfield ov. Woodward, 4 
Greene (Iowa) 386. 


30. Petty v. 


19. Hutchinson v. Kelly, 10 Ark. 
178; Howell v. Sherwood, 213 Mo. 565, 31. 
112 SW 50; Maynard v. Moore, 76 N. 32. Bryan v. Scholl, 


EJECTMENT 


Mays 
Bryan v. Scholl, 109 
107; Splahn v. Gillespie, 48 Ind. 397. 
Petty v. Mays, 19 Fla. 652 


[19 C. J.J] 1173 


affect its admissibility where the description can’ 
be supplied or made certain by reference to the 
mortgage or other papers in evidence;*® but evi- 
dence of this nature may be excluded where it does 
not comply with the usual rules as to competency, 
materiality, or relevancy.*? Evidence has been held 
inadmissible of a deed from the assignee of the 
purchaser at the sale where foreclosure was only 
offered to show that the lien on which plaintiff’s 
title was based had been extinguished;*8 of the 
decree and master’s deed to show the right of 
possession against one in possession under a person 
holding the legal title since before the foreclosure 
suit was begun, and who was not party thereto;%® 
to show that deceased as agent of plaintiff in eject- 
ment against the widow and heirs made a loan 
secured by mortgage and foreclosed and purchased it 
in his own name and has never accounted to plaintiff 
for the debt secured;*® to show payment of the 
mortgage debt prior to judgment in a scire facias on 
the mortgage ;*! and unless there has been fraud be- 
tween the mortgagor and mortgagee, or the terre-ten- 
ant has not been a party to the scire facias on which 
the land was sold, such terre-tenant cannot give 
in evidence anything that he might have done under 
the scire facias suit.4? 

[§ 235] (10) Gifts, Parol Sales, or Contracts to 
Convey.*® Evidence showing or tending to show 
a gift,** or a contract to convey or a parol sale,*® 
is admissible where the title or right of possession 
is founded thereon, unless for some reason such 
er t9 Sela. 6525 Ga.—Hanby v. Tucker, 23 Ga. 132, 
Ind. 367, 10 NE|68 AmD 514. 

Mo.—Raymond v. Jewell, 9 Mo. 21. 


N. J.—Ortley v. Chadwick, 30 N. 


109 Ind. 367,| J. L. 35. 


Cc. 158; St. Bartholomew’s Church v.|10 NE,107. Pa.—Harden v. Hays, 14 Pa. 91. 

Wood, 61 Pa. 96. ; 33. Petty v. Mays, 19 Fla. 652. Ont.—Doe v. McLeod, 6 U. C. Q. 
20 Hutchinson v. Kelly, 10 Ark.| 34 Petty ‘v. Mays, 19 Fla. 652;/B. O. S. 553. 

78; Howell v. Sherwood, 213 Mo.|Splahn v. Gillespie, 48 Ind. 397. [a] A receipt for the purchase 


1 
565, 112 SW 50. 


Murphy v. Nathans, 46 Pa, 508. 
Bryan v. Scholl, 109 Ind. 367, 
10 NE 107 (a 4ecree of foreclosure 


money paid by plaintiff to the state 
is admissible to show that he was 
not a trespasser. Rogers v. Keith, 


35. 
21. Weston v. Clark, 37 Mo. 568. 36. 
een Maynard v. Moore, 76 N. C. 
23. Smull v. Jones, 6 Watts & S. 
(Pa.) 122. land is situated 


24. King v. Manning, 20 N. J. L. 
612. See also Riland v. Hckert, 23 Pa. 
215 (recognizing rule) 


25. Mott v. Clark, 9 Pa. 399, 49 
AmD 566. 
26. Johnson v. Turner, (Md.) 22 


A 1103; Constantine First Nat. Bank 
v. Jacobs, 50 Mich. 340, 15 NW 500; 
Smith v. Doe, 18 Miss. 584; Seylar v. 
Carson, 69 Pa. 81; Knox v. Herod, 2 
Pa. 26; Harper v. Farmers’, etc., 
Bank, 7 Watts & S. (Pa.) 204 

fa] Thus evidence is admissible, 
which shows or tends to show: (1) 
That the proceeds of a sale under a 
former levy were insufficient to satis- 
fy executions upon older judgments 
levied at the same time. Smith v. 
Doe, 18 Miss. 584. (2) The existence 
of a tenancy in common between _the 
debtor and one admitted to defend 
as landlord to the tenant, who came 
in under the debtor. Knox v. Herod, 
2 Pa. 26. 

27. See Evidence 22 C. J. p 1. 

[a] Execution against husband 
levied on wife’s land.—Where plain- 
tiff in ejectment against a husband 
and wife claims under a sheriff's deed 
given on sale under execution against 
the husband, evidence of a surveyor 
as to who paid for the survey of the 
Jand many years before is inadmissi- 
ble. Johnson v. Turner, (Md.) 22 A 
1103. 

28. 

Weight 
§ 256. , 

29. Dirst v. Morris, 14 Wall. (U. 
S.) 484, 20 L. ed. 722; and cases infra 
notes 30-34. 

fa] Defendant’s claim under a 

rior deed does not affect the rule. 

irst v. Morris, 14 Wall. (U. S.) 484, 
20 L. ed. 722. 


Presumptions see supra § 207. 
and sufficiency see infra 


and notice of sale are not inadmissi- 
ble because the county in which the 
is not stated in 
either, where it can be located by the 
mortgage, decree, and notice). 

37. Robinson v. Thornton, 102 Cal. 
675, 34 P 120; Berlack v. Halle, 22 


Fla. 236, 1 AmSR 185; Sagory v. 
Bouny, ) 42, (aw Ann. 26185917 (S--785; 
Blythe v. McClintic, 7 Serge. & R. 
(RaDusat: 

88. Robinson v. Thornton, 102 Cal. 
675, 34 P 120. 


39. Berlack v. Halle, 22 Fla. 236, 
1 AmSR 185. 

40. Sagory v. Bouny, 42 La. Ann. 
618, 7 S 785. 


41. Blythe v. McClintic, 7 Serg. & 
R. (Pa.) 341. 

42. Nace v. Hollenback, 1 Serg. & 
Rae (eapos0: 

43. Weight and sufficiency see in- 
fra -§ 258. 


44, Maxwell Land-Grant Co v. 
Dawson, 151 U. S. 586, 4 SCt 458, 38 
eredsee worilitey wiaeN: sM.el3 3,34) iP 
191]; Turner v. Gonzalez, 3 Ind. T. 
649, 64 SW 565; Allen v. Mansfield, 
108 Mo. 343, 18 SW 901; Allison v. 
Burns, 107 Pa. 50. 

[al Payment of taxes by the al- 
leged donor’s estate instead of by de- 
fendant after defendant took posses- 
sion may be shown. Allen v. Mans- 
field, 108 Mo. 343, 18 SW 901. 

[b] Where a gift is accompanied 
by immediate possession, a bill of 
sale made subsequent to the gift is 
not competent evidence to defeat such 
title or right. Turner v. Gonzales, 3 
Ind. T. 649, 64 SW 565. | 

45. Ala.—Rogers v. Keith, 148 Ala. 
225.42 S 446. 

Cal.—Paimer v. McCafferty, 15 Cal. 
334. 

Fla.—Goodwin v. Markwell, 37 Fla. 
464, 19 S 885. 


148 Ala. 225, 42 S 446. 

[b] A ‘written agreement for the 
purchase of the land in controversy 
by defendant may form a good de- 


fense. Doe v. McLeod, 6 U. C. Q. B. 
OWS yOoDe ; 
{c] Purchase prior to deed.—(1) 


Defendant’s purchase of the land at 
a certain time, even though a long 
time prior to the date of his deed 
is admissible. Benner v. Hauser, 11 
Serge. & R. (Pa.) 352. (2) In an action 
of ejectment attacking a wife’s title 
to real estate held by her under deed 
from her husband executed after 
marriage, it is competent evidence to 
show by parol that the conveyance 
was made in consideration -of mar- 
riage based on a prenuptial agree- 
ment to convey the land. Fenn- 
Barnes v. Black, 7 Pa. Dist. 57. 

{d] Evidence of a title by deed, 
executed in accordance with a parol 
contract for sale with possession is 
sdmissible, as there is no inconsist- 
ency between a title by deed and by 
parol, and the first failing, the second 
may be shown. Harden v. Hays, 14 
Rar oie 

{e] The purchase of certain land 
by plaintiffs grantor is admissible 
to rebut defendant’s evidence of non- 
purchase. Ortley v. Chadwick, 30 N. 
Shy tile Ste 

[f] Cancellation of contract may 
be shown. Hanby v. Tucker, 23 Ga. 
132, 68 AmD 514. 

{[g] Woncompliance with contract 
(1) may be shown. Goodwin v. -Mark- 
well, (37) Fla, 4640°19 S388bse (©) in 
case of a conditional agreement to 
convey on a day specified, the condi- 
tion must be shown to have been com- 
plied with, or outstanding title is 
not proved. Raymond v. Jewell, 9 


Mo. 21. 
[h] Fraud in surrender of con- 
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evidence is inadmissible because of incompetency, 
Evidence is also 
admissible to show a parol agreement to exchange 
property, fully executed in pursuance thereof.*? 

As bearing on title 
or right to possession a mortgage or trust deed or 
the fact of its existence may be shown,** unless for 


immateriality, or irrelevancy.*® 
[§ 236] (11) Mortgages. 


some reason such evidence must 


inéompetent, immaterial, or irrelevant;*® but as in 
the case of other instruments °° a mortgage is sub- 
ject to impeachment *! as being in contravention of 
So a mortgage note is admissible 
as evidence of ownership and right to possession,°* 
and parol testimony is admissible to explain indorse- 
ments on mortgage notes** to show usury, ete.;°° but 


public policy.°? 


tract.—In ejectment by a son against 
the grantee of his mother, the father 
being dead, evidence is admissible 
to show the interest of the father 
in the land at the time of his death 
to aid proof of fraud in obtaining 
from the widow a surrender of the 
contract whereby the interests of the 
- minors were affected. Hall v. Van- 
nessy 400 /Pave 457. 

46. Maxwell Land-Grant Co. v. 
Dawson, 151 U. S. 586, 14 SCt 458, 38 
wed, 279 finen WIN.) M133; 34, P.1947\s 
Warner v. Hardy, 6 Md. 525; Tread- 
way v. Wilder, 16 Ney. 354; Allison 
Va burnsy LOg. Pasv5 0! 

[a] An agreement antedating 
plaintiff’s deed, but which does not 
show title in defendant or any one 
else, is admissible. Warner v. Hardy, 
6 Md. 525. 

[b] Matter disconnected with the 
question relative to an agreement and 
which does not tend to establish its 
existence, such as the purchase of 
fruit trees by plaintiff from defend- 
ant in possession, is admissible. 
Treadway v. Wilder, 16 Nev. 354. 

[c] To take a parol gift out of 
the statute of frauds, ‘‘the evidence 
must designate the land, must show 
that open, notorious and exclusive 
possession was taken and maintained, 
under and in pursuance of the gift; 
‘that the improvements which consti- 
tute the consideration, were made on 
the faith of the promised conveyance; 
that compensation in damages would 
be inadequate, and rescission,. there- 
fore, unjust and inequitable.” Allison 
v. Burns, 107 Pa. 50, 58. 

{[d] Whether or not a parol trans- 
fer or gift of land was sufficient 
under the civil law in force in New 
Mexico in 1868, title to land cannot 
be established by loose parol state- 
ments, without identification, delimi- 
tation of boundaries, or delivery of 
possession. Maxwell Land-Grant Co. 
v. Dawson, 151 U. S. 586, 14 SCt 458, 
fet ed. 279 [rev 7 N. M. 133, 34 P 

over Ryan v. Tomlinson, 39 Cal. 
48. Ala.—Lyon Co. v. Crane, 75 S 
366; Ashford v. McKee, 183 Ala. 620, 
62 S 879; Foster v. Carlisle, 148 Ala. 
259, 42 S 441; Simmons vy. Richard- 
son, 107 Ala. 697, 18 S 245. 
Ga.—Hinstein v. Butler, 65 Ga. 561. 
rei J.—Jouet v. Watkins, 6 N. J. L. 
oO. 
N. Y.—Scott v. Crego, 47 Barb. 595. 
yak ei ae os v. Nathans, 46 Pa. 
Ss. C.—Beaufort First Presb. 
pe Ne v. Elliott, 65 S. C. 251, 45 SE 
Vt.—Morse v. Carpenter, 19 Vt. 613. 
Ont.—Skeahon v. Whelan, 24 U. C. 
Oe BAMA. 4 
{a] A mortgage given by the 
grantee of a patentee to the guardian 
of defendant’s ancestor in title was 
admissible, where a deed from the 
grantee of the patentee recited the 
giving of a mortgage to such guard- 
aoe Lyon Co. v. Crane, (Ala.) 755 


_ 


EJECTMENT 


[§ 237] 


be excluded as 


[§ 238] 


{b] An unpaid mortgage on which 
there was indorsed a partial payment 
of date several years after the law 
day of the mortgage was admissible 
as evidence of title in the mortgagee. 
Foster v. Carlisle, 148 Ala. 259, 42 S 
441, 

[c] Evidence of the execution of a 
mortgage over the land in dispute is 
admissible to throw. light on the 
nature of the possession of the mort- 
gagor. Beaufort First Presb. Church 
v. Elliott, 65 S. C. 251, 43 SH 674. 

[d] A purchase subject to a mort- 
gage may be shown by admissions 
or declarations against interest. 
Murphy v. Nathans, 46 Pa, 508. 

49. See Evidence 22 C. J. pi. See 
also Burke v. Jackson, 57 Hun 320, 
10 NYS 577, t1 NYS 2 (a mortgage 
is admissible in ejectment by the 
grantee’s heirs against an adjoining 
lot owner who is a stranger to both 
the deed and the mortgage). 


50. See supra § 228. ‘ 

51. Price v. Cooper, 123 Ala. 392, 
26 S 238. 

52. Price v. Cooper, 123 Ala. 392, 


26 S 288 (plaintiff may show that a 
mortgage is absolutely void as 
against public policy, being in con- 
travention of a statute prohibiting a 
wife from becoming surety for her 
husband). 

53. Jackson v. Tribble, 156 Ala. 
480, 47 S 310; McClendon v. Equit- 
able Mortg Co., 122 Ala. 384, 25 S 30; 
Simmons v. Richardson, 107 Ala. 697, 
18 S 245. 

fa] A mortgage, mortgage note, 
and records of suit to set aside a 
sale to satisfy a creditor’s claims, 
after a deed of gift to the wife, the 
mortgage being given to secure a 
loan made to satisfy purchaser at 
such sale, are all admissible in be- 
half of defendant in an action by the 
wife against the grantee of the mort- 
gagee. Simmons vy. Richardson, 107 
Ala. 697, 18 S 245. : 

54. McDaniels v. Lapham, 21 Vt. 


222. 
55. Einstein v. Butler, 65 Ga. 561. 
56. Edgell v. Stanford, 3 Vt. 202. 
57. Weight and sufficiency see in- 

fra § 259. 

agnes Cal.—Hancock v. Lopez, 53 Cal. 


Ga.—Alaculsey Lumber Co.: v. 
Flemister, 146 Ga. 310, 91 SE 104. 


, eT rk ae v. Fassett, 3 Harr. & 
“Mo.—Ming v. Olster, 195 Mo. 460, 
92 SW. 898. 

N. Y.—Jackson v. Vosburgh, 9 
Johns. 270, 6 AmD 276. 


Pa.—WNichols v. Nichols, 133 Pa. 
438,019) Ay 4202 31495 Pare on 246 aA 
ane’ Mellon v. Reed, 123 Pa. 1, 15 A 


S. C.—Senterfeit v. Shealey, 71 S. C. 
259, 51 SE 142. 

[a] A certified copy of a return 
of freeholders to the ordinary divid- 
ing the property in kind is admissible. 
Alaculsey Lumber Co. v. Flemister, 
146 Ga. 310, 91 SE 104. 

[b] A commissioner may testify 
as to the partition, and who the com- 
missioners were, in ejectment to re- 
cover estate lands partitioned by 


ants or Heirs.°” 
title or right of possession evidence of a partition 
among or a division by cotenants or heirs is ad- 
missible,®? but such evidence may be excluded when 
otherwise not competent, material, or relevant.°? 
(18) Tax Sales.°° 
right of possession is based on a purchase at a sale 
of the land for taxes, the tax deed,*! the proceedings 
under which the sale was made,®” and other matters 
connected with the proceedings and sale ° are ad- 


—— [8§ 285-238 


parol evidence has been held inadmissible to prove 
that the note produced on the trial is the one in- 
tended to be described in the deed, or where it 
varies therefrom.*® 

(12) Partition or Division by Coten- 


As showing or tending to show 


Where title or 


commissioners selected by cotenants, 
when title is traced through partition 
deeds. Senterfeit v. Shealey, 71 S. C. 
259, 51 SH 142. 

{[c] A cotenant may testify that 
the will reserved a life interest in 
the lands conveyed to him and other 
eotenants, where the action was to 
recover land claimed under a parti- 
tion deed which reserved a life inter- 
est to the widow. Senterfeit v. Shea- 
ley, 71'S, C2 2595.51 SH42. 

{d] An amicable partition being 
alleged by defendant, he may give in 
evidence a release by other parties 
to the partition. Calhoun v. Hays, 8 
Watts & S. (Pa.) 127, 42.AmD 275.. 

[el] Parol partition being set up 
after waiver of the will, it operates 
to vest the title in the heir, which 
title cannot be divested by parol. 
Jackson v. Vosburgh, 9 Johns. (N. 
Y.) 270, 6 AmD 276. 

[f] Where the genuineness of a 
deed in partition under which de- 
fendants claim is questioned, evi- 
dence that the parties to the deed 
went into possession in accordance 
with its terms‘’is admissible. Ming v. 
Olster, 195 Mo. 460, 92 SW 898. 

[g] A bond conditioned to abide 
by division, the bond having been 
executed about fifty years before suit, 
was admitted where defendant 
claimed under the obligor. Dale v. 
Fassett, 3 Harr. & J. (Md.) 119. 

[h] Acts not amounting to a for- 
mal partition may be proved. Nutwell 
v. Tongue, 22 Md. 419. 

59. See Evidence 22 C. J. p 1. See 
also Crawley v. Blackman, 81 Ga. 775, 
8 SE 533 (evidence of an understand- 
ing at the time of a division amongst 
testator’s children, that if any of 
them should be dissatisfied with the 
portion that fell to him some one of 
the other children would exchange 
with the dissatisfied party, is prop- 
erly excluded as not amounting to a 
contract). 

60. Presumptions see supra § 207. 
pviolens and sufficiency see infra § 


61. -Plorence Wand, etc. Co. Vv. 
Warren, 91 Ala. 533, 9 S 384; Rowlett 
v. Nash, 38 App. (D. C.) 598; Davis v. 
Living, 32 W. Va. 174, 9 SE 84; Wood- 
man v. Clapp, 21 Wis. 350. 

[a] Thus a tax deed is admissible 
to show that land described therein 
was the property of the grantee. 
Florence Land, etc., Co. v. Warren, 
91° Ala. 533309 S 3384. 

[b] A tax deed executed by the 
clerk of the supervisors to cure de- 
fects in tax deeds previously issued 
for lands sold to the county for 
taxes was admissible. Woodman v. 
Clapp, 21 Wis. 350. 

[c] A tax deed executed by the 
deputy recorder and duly acknowl- 
edged by him in that capacity was 
admissible. Davis v. Living, 32 W. Va. 
174, 9 SE 84. 

62. Hitchcox v. Rawson, 14 Gratt. 
(55 Va.) 526 (the record of the com- 
missioner of delinquent lands of pro- 
ceedings for sale was prima facie 
evidence at least of the forfeiture 
which necessitated the sale. and as 
a link in plaintiff’s chain of title). 

63. Conover v. Russ, 29 Fla. 338, 


lor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


4 


§§ 238-249] 


missible, unless subject to exclusion as being in- 
immaterial, or irrelevant.%4 
certificate of entry nor a sheriff’s deed describing 
a different tract of land from that claimed is ad- 
missible as a muniment of title;®* nor is certificate of 
redemption of land from a tax sale,®* although it 
may be admitted as color of title under a claim of 


competent, 


adverse possession.®** - 
[§ 239] (14) Escheat.®§ 


petent, immaterial, or 


or right to possession. 


be impeached or controyerted.7® 


10 S 585; Ankeny v. Albright, 20 Pa. 
UE: McMahon v. McGraw, 36 Wis. 


61 

fal Land in more than one coun- 
ty.—Where plaintiff redeems land 
from a tax sale in one county of- 
ficial maps thereof are admissible 
where the land is, claimed to lie in 
different counties. Conover v. Russ, 
29\-Ma. 338; 10S 585: 

[b] Payment of taxes by the own- 
er in former years is admissible to 
aid proof of the payment of taxes in 
later years, for nonpayment of 
which the land was sold. Ankeny v 
Albright, 20 Pa. 157 

[ec] Sales of wood from the land 
while acting as plaintiff’s agent was 
. admissible to show that defendant 
had money with which he should have 
paid the taxes. McMahon v. McGraw, 
26 Wis. 614. 

64 See Evidence 22 C. J. p 1. See 
also Rogers v. Keith, 148 Ala. 225, 42 
S 446; Pitkin v. Yaw, 13 Ill. 251; Bur- 
den v. Cook, 124 Mo. 23, 27 SW 351. 

[a] Bhus a deed from the state 
based upon a purchase by the state 
at a tax sale founded on an assess- 
ment of the property of one who 
neither had nor claimed title to the 
land, and acted solely as the agent 
of others, is inadmissible to show 
title. Rogers v. Keith, 148 Ala. 225, 
42 S 446. , 

[b] A deed dated after suit com- 
menced is inadmissible. Pitkin Vv. 
Yaw, 13 Il. 251: 

[ec] A tax deed void on its face 
cannot be aided by extrinsic evidence, 
Burden v. Cook, 124 Mo. 23, 27 SW 
351; parden v. Taylor, 124 Mo. 12, 27 

W 34 


[ad] Judgment in prior action.— 
In ejectment by a mortgagee claim- 
ing under a sheriff's deed on fore- 
closure, against a tax title claimant 
whose tax deed had been held good 
in a prior action by him against the 
mortgagor, defendant cannot prove 
his title as against plaintiff, by put- 
ting in evidence the judgment in the 
prior action to which the mortgagee 
was not a party, although he partici- 
pated in the defense, as the mort- 
gagor’ s agent, by employing and pay- 
ing counsel to conduct it. Williams 
v. Cooper, 124 Cal. 666, 57 P 577. See 
also supra § 216. 

[e] Repealed tax law.—Pvidence 
to show failure to comply with the 
requirements of a repealed tax law is 
inadmissible. powell v. Nash, 38 
App. GDYGC)259 
ek irpecningon v. Kelly, 10 Ark. 

66. Barron v. Barron, 122 Ala. 194, 
25 S'' 55. 

67. Barron v: Barron, 122 Ala. 194, 
25 S 55 (a certificate of redemption of 
Jand for a tax sale, reciting the as- 
sessment, sale, etc., and purporting 
to vest title in the purchaser as one 
authorized to redeem, is admissible 
in ejectment as color of title, under 
plaintiff’s claim of adverse posses- 
sion, to define the boundaries of the 
purchaser’s actual possession, but 
not as a muniment of title). 

68. see and sufficiency see in- 
fra § 249. 


Unless for some rea- 
son such evidence is inadmissible because incom- 
irrelevant,°° 
patent or certificate,?° or the escheat proceedings,"1 
are admissible, as showing, or tending to show; title 
But an inquisition of es- 
cheat is not conclusive to establish the finding con- 
tained in it;*? and the patent or proceedings may 


EJECTMENT 


[§ 240] 
Neither a 


sion.?7 
[§ 241] 
itors. 


an escheat 


[9 242] 


immaterial, or 


(15) 
title or right to possession is based on adverse 
possession, evidence is admisible which shows or 
tends to show such possession,?®> unless for some 
reason it must be excluded because it is incompe- 
tent, immaterial, or irrelevant.7® 
admissible of matters to disprove adverse posses- 
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Adverse Possession.** Where 


Evidence is also 


(16) Assignments for Benefit of Cred- 
Where title or right to possession is based 
on assignment for the benefit of creditors, the deed 
of assignment ** and the assignment proceedings 
relating to the land in dispute, are admissible.”® 

(17) Equitable Right or Title.®° 
less inadmissible because otherwise incompetent, 


Un- 


irrelevant,8t evidence showing or 


tending to show an equitable right or title is ad- 


69. See Evidence 22 C. J. p 1. See 
Bee Wilson v. Inloes, 6 Gill (Md.) 
70. Brown v. Shilling, 9 Md. 74; 
Bors v. Morale, 2 Harr. & J. (Md.) 


Patents, etc. see supra § 229. 
é ct ee Kleek v. O’Hanlon, 21 N. 


72. Van Kleek v. O’Hanlon, 21 N. 
Jel 58 ot 
73. Brown v. Shilling, 9 Md. 74. 


[a] Parol evidence that the own- 
er did not die intestate and without 
heirs may be shown. Brown v. Shill- 
ing, 9 Md. 74. 

74. Cross references: 
Presumptions see supra § 212. 

Prior possession see infra § 247. 
Weight and sufficiency see infra § 261. 

75. U. S.—Maxwell Land-Grant 
Co. v. Dawson, 151 U. S. 586, 14 SCt 
458, 38 L. ed. 279 [rev 7 N. M. 133, 34 
1 191]. 

Ala.—Mulder v. Stokes, 184 Ala. 
1 5, 68 S 563; Hardy v. Randall, 173 
Ala. 516, 55 S 997; Gilchrist v. Atchi- 
son, 168 Ala. 215, 52 S 955; Hoyle v. 
Mann, 144 Ala. 516, 41 S 835; Ledbet- 
ter v. Borland, 128 Ala. 418, 29 S 579; 
Stringfellow v. Tennessee Coal, etc., 
R. Co., 117 Ala. 250, 22 S 997; Nash- 
ville, etc., ee Co. v. Hammond, 104 
Ala. 191, i5 S 235; Jernigan v. Flow- 
ers, 94 Ata, B08. 10 S 4387. 

Cal.—Foot v. Murphy, 72 Cal. 104, 
13 P 163; McCourtney v. Fortune, 5T 
Cal. 617; Sill v. Reese, 47 Cal. 294; 
Frisbie v. Price, 27 Cal. 253; Piercy 
v. Sabin, 10 Cal. 22, 70 AmD 692. 

D. C.—Scott v. Herrell, 31 App. 45. 

Ga.—Brown v. Huey, 103 Ga. 448, 
30 SE 429; Kile v. Fleming, 78 Ga. 1; 
Cook v. Winter, 68 Ga. 259; Evans v. 
Baird, 44 Ga. 645. 

pil Bagan v. Rosier, 68 Ill. 84. 

y.—Murphy v. Hagan, 163 Ky 
40% yi 73 SW 1146; Reno v. Piacebarn: 
12 SW 115, 24 KyL 1976; Speed v. 
Braxdell, 7'T. B. Mon. 568; Logan v. 
Steele, 7 T. B. Mon. 101. 

Md.—Cockey v. Smith, 3 Harr. & J. 


552, 

Mich.—Chabert v. Russell, 109 
Mich. 571, 67 NW 902; Johnson v. 
Johnson, 70 Mich. 65, 37 NW 712; 


King v. ‘Merritt, 67 Mich. 194, 34 NW 


ere? Gilman v. Riopelle, 18 Mich. 
i Mtiss. —Root v. McFerrin, 37 Miss. 
17, 75 AmD 49. 


Mo.—Kansas City v. Searritt, 169 
Mo. 471, 69 SW 283; Porter v. Gaines, 
151 Mo. 560, 52 sw 376; Mansfield v. 
Pollock, 74 "Mo. 185. 


N. C.—Young v. Griffith, 71 N. C. 
335. 

Or.—Joy v. Stump, 14 Or. 361, 12 
P 929. 

Pa.—Ireland v. Bagaley, 118 Pa. 


148, 12 A 321; Sailor v. Hertzogg, 10 
Pa. 296; Henry v. Hower, 18 Pa. Dist. 


621. 

S. C.—Mitchell v. Hamilton, 98 8. 
C. 289, 82 oH 425; Cave v. Anderson, 
50 SC. 293, 27 SE 693. 

Ss. D.—Sutton v. Whetstone, 21 S. 
D. 341, 112 NW 850. 

N. B.--Rundle v. McNeil, 38 N. B. 
406, 

See also Adverse Possession § 598. 


[a] A deed, although not a link in 
the deraignment of title from the 
original owners, is admissible in 
evidence to show the boundaries of 
possession as well as the nature and 
extent of the claim of those holding 
under the original owners and to aid 
the presumption of a grant from long 
continued possession. Dunn v. Haton, 
92 Tenn. 743, 283 SW 163. 

[b] A deed is admissible against 
a cross petitioner in ejectment for.the 
purpose of showing that a defendant 
in the original suit claimed the land. 
Murphy v. Hagan, 163 Ky. 407, 173 


Sw 1146. 

76. U. S.—Maxwell Land-Grant 
Co. v. Dawson, 151 U. S. 586, 14 SCt 
458, 38 L. ed. 279 {rev 7 N. M. 133, 
34 ‘Pp LOW 

Ala.—Oliver v. Oliver, 137 Ala. 340 
65 S 373; Ledbetter v. Borland, 128 
Ala. 418, 29S 579; McLeod v. Bishop, 
110 Ala. 640, 20S 130. 

Ga.—Morris v. Tinker, 60 Ga. 466; 
Knapp v. Harris, 60 Ga. 398. 

Ky.—Davidson v. Morrison, 86 Ky. 


Ade 5 SW 871, 9 KyL 629, 9 AmSR 
ieee See v. Riopelle, 18 Mich. 
jghlis8—Dean v. Tucker, 58 Miss. 
Mo.—Snyder v. Chicago, etc.,.R. 
Co., 112 Mo. 527, 20 SW 885; Wil- 
kinson v. St. Louis Sectional Dock 


Co., 102 Mo. 130, 14 SW 177. 
Pa.—Durkind Vv. ‘Lamond, (5%< Pa, 
Super. 27. 
Va.—Interstate Coal, etc., Co. v. 
Clintwood Coal, etc., Co., 105 Va. 574, 
54 SE 593. 


[a] Adverse possession of third 
person prior to plaintiff’s entry and 
possession is immaterial. Foot v. 


Murphy, 72 Cal, 104, 13 P 163. 

77. Ala.—Lawrence v. Alabama 
State Land Co., 144 Ala. 524, 41 § 
612; Savery v. Moore, 71 Ala. 236. 

Cal.—Heath v. Wallace, 53 Cal. 
436; Abbey Homestead Assoc. v. Wil- 
lard, 48 Cal. 614. 

Del.—Doe v. Gray, 7 Del. 135. 

Kan. Py eee v. Artz, 99 Kan. 579, 
TGS as 
( Ma-—Nattwel v. Tongue, 22 Md. 

N. C.—Alexander v. Gibbon, 118 N. 
C. 796, 24 SE 748, 54 oe 757; State 
Univ. v. Hogg, 9 N..C. 

Pa.—Moore v. icon Oi Paw bss 
Stonestreet v. Doyle, 15 Va. 356, 43 
AmSR 731 

See also Adverse Possession § 598 
et seq. 

78. Rockwell v. McGovern, 40 N. 
Y. Super. 118 [aff 69 N. Y. 294) (the 
deed is prima facie evidence of title 
and properly precedes, in order of 
proof, the evidencé of other proceed- 
ings under the assignment). 


79. Rockwell ». McGovern, 40 N. 
Y. Super, 118 [aff 69 Na Y. 294). 
80. Weight and sufficiency see in- 


fra § 262. 

81. See Evidence 22 C. J. p1. See 
also Pfeffer v. Kling, 58 App. Div. 
179, 68 NYS. 641 [aff 171 N.Y. 668 
jinem, 64 NE 1125 mem]. 


1176 [19C.J.] 


missible*? in those jurisdictions where a party may 
avail himself of an equitable right or title,®* but 


not in other jurisdictions.** 
[§ 243] (18) Leases.*® 


materiality, or relevancy.*® 
[§ 244] (19) Abstracts 


evidence of title.®9 
[§ 245] 


not admissible for that purpose,%” 


82. Leblane v. Ludique, 14 La. 
Ann. 772; Daniel v. Crumpler, 75 N. 
C. 184; McDonald v. Adams, 7 Watts 
SSE) et On A 

[a] Thus where both husband and 
wife sue in ejectment claiming a 
purchase of the land by them,’ each 
furnishing a portion of the money, 
evidence of the purpose for which a 
certain sum of money was furnished 
by the wife and her accompanying 
directions is admissible. Ray v. Long, 
132 N. C. 891, 44 SE 652, 

{b] Evidence explanatory of the 
transaction out of which an alleged 
trust grew is admissible. Deitzler v. 
Mishler, 37 Pa. 82. 

[ec] Parol evidence is admissible 
to show that an equitable title claim- 
ed had been decided in a former 
action. Meyers v. Hill, 46 Pa. 9 

83. See supra § 36. 

84. Worley v. Crawford, 252 Ill. 
378, 96 NE 821; Kirkpatrick v. Clark, 
132 Ill. 342, 24 NE 71, 22 AmSR 531, 8 
LRA 511; Geiges v. Greiner, 68 Mich. 
153, 36 NW 48 (all holding that evi- 
dence, tending to show that although 
the common grantor had the legal 
title to the property in question, he 
in fact held it in trust for one of the 
parties to whom it equitably belonged, 
is not admissible in ejectment). 

85. Other conveyances see supra 
§$§ 226, 229, 236. 
seen and sufficiency see infra § 


86. Scott v. Herrell, 31 App. (D. 
C.) 45; Lewis v. Lewis, 4 Watts & 
S> (Pa.). 378: 

fa] Thus a lease of the land in 
controversy by the party under whom 
the defendants claim in an action of 
ejectment, and who they claim had 
title by adverse possession, is admis- 
sible in evidence as tending to show 
claim of title by such party. Scott 
v. Herrell, 31 App. (D. C.) 45. 

{b] Validity of lease.—Evidence 
is competent of entries on minutes 
of the police board in support of a 
lease from such board, and the pre- 
requisites of a valid lease may be 
shown by parol. Phillips v. Doe, 


21 Miss. 31. 
ds Platt v. Picton, 26 N. Y. Super. 
88. See Evidence 22 C. J. p 1. See 


also Platt v. Picton, 26 N. Y. Super. 
64; Waters v. Roberts, 89 N. C. 145; 
eo begs Veetoynen 4 Pay Cass 2159 204. 


{a] Thus, (1) on the _ issue 
whether the lease of plaintiff to one 
who had assigned to defendant, was 
by the month, evidence to show that 
defendant leased from such person 
by the year is irrelevant. Waters v. 
Roberts, 89 N. C. 145. (2) Recitals 
in a lease of judicial proceedings 
whereby the lessor was authorized to 
execute the lease are not admissible 
to prove title for the _ lessee 
in ejectment by him against a third 


party. Platt v: Picton, 26) N; Y. 
Sunrer. 64. 
[b] In an action between two les- 


sees evidence as to the manner in 


“ which the first lease was obtained is 


A lease ®* or the re- 
citals therein,®? may be admissible as evidence of 
title or right to possession, but not where such evi- 
dence contravenes the rules as to incompetency, 


of Title. 
jurisdictions abstracts of title are admissible as 


(20) Tax Books, Lists, 
It has been held that payment of taxes is not evi- 
dence to support title,9° nor in any sense evidence 
of possession,®! and that therefore tax receipts are 


EJECTMENT 


[§§ 242-247 


absence of other evidence tending to establish title 
or right to possession,®* as where no color of title 


or claim by adverse possession has been asserted 


and shown.®*4 


However, tax books, tax lists, and tax 
receipts have béen received as showing or tending 
to show a claim to ownership,®® and that such claim 
has not been abandoned ;%* and also to show that the 


state has parted with its title to the land taxed.%” 


In [§ 246] 


Title. 


some 


(21) Identity of Parties in Chain of 
Evidence is admissible to show identity or 


nonidentity of the parties in instruments in the chain 


or Receipts. | of title. 


especially in the 


inadmissible unless the owner him- 
self on that account seeks to avoid it 
prior to possession taken by the sec- 
ond lessee. Joyce v. Lynch, 1, Pa. 
Cas. 275, 2 A 494. 

{c] A lease by a stranger to de- 
fendant is inadmissible, it being im- 
material whether the title was in 
either. Gobble v. Minnich, 10 Pa. 488. 

89. Hart v. McGrew, 8 Pa. Cas. 
505, 11 A 617. 

[a] Under a rule of court pro- 
viding that plaintiff should file an 
abstract of title under which he 
claimed in the office of the prothono- 
tary, such abstract is admissible in 
evidence. Hart v. McGrew, 8 Pa. 
Cas. 505, 11 A 617. See also Dayis 
v. Brothers, 152 Fed. 696, 81 CCA 622 
(under a rule of court requiring the 
parties to an action for the recovery 
of real property to file copies of their 
abstracts of title, the purpose being 
to enable the court to learn whether 
they trace their title from a com- 
mon source, and, if so, to limit the 
proofs to subsequent conveyances 
and transactions, the fact that an 
entry in an abstract is admitted in 
evidence as showing a source of title 
common to both parties, but for no 
other purpose, does not render the 
subsequent entries admissible as evi- 
dence in favor of the proponent of 
such abstract). 

90. Parrott v. Nugent, 91 N. J. L. 
302, 102 A 899; Troth v. Smith, 68 N. 
J. L. 36, 52 A 243; Reed v. Field, 15 
Vt: 672. 4 

91. Chastang v. Chastang, 141 
Ala. 451, 37 S 799, 109 AmSR 45; 
Jay v. Stein, 49 Ala. 514; Parrott v. 
Nugent, 91 N. J. L. 302, 102 A899; 
Sorber v. Willing, 10 Watts (Pa.) 
141; Reed v. Field, 15 Vt. 672. 

92. Parrott v. Nugent, 91 N. J. L. 
302, 102 A 899; Troth v. Smith, 68 N. 
J. L. 36, 52 A 243; Durkin v. La- 
mond, 57 Pa. Super. 27; Tillotson v. 
‘ Prichard, 60 Vt. 94,14 A 302, 6 AmSR 
95; and cases supra notes 90, 91. 

93. Daniels v. Smith, 252 Ill. 222, 
96 NE 902; Bernhardt v. Brown, 122 
N. C. 587, 29 SE 884, 65 AmSR 725. 

94. Daniels v. Smith, 252 Ill. 222, 
96 NE 902. See also Bernhardt v. 
Brown, 122 N. C. 587, 29 SE 884, 65 
AmSR 725 (although payment of 
taxes is some evidence of title, such 
evidence may be excluded in a suit to 
try title, where the party offering it 
has not connected himself with a 
paper title, nor shown adverse pos- 
session for the prescribed time). 

95. Ala.—Green v. Jordan, 83 Ala. 
220. 3 S 5138-3 AmSR 711. 
_Cal.—Partridve v. Shepard, 71 Cal. 
470, 12 P 480; Dondero v. O’Hara, 3 
Cal. A. 633. 86 P 985. 

Tll—Kinkade v. Gibson, 209 Tl. 
246. 70 NE 683. 

Re Y.—Hager v. Hager, 38 Barb. 

N. C.—Fllis v. Harris, 106 N.C. 
395, 11 SE 248. 

S. C—Mitchell v: Hamilton. 98 S. C. 
ig cate 425; Ellen v. Ellen, 16 


[a] By party not in actual vosses- 


[§ 247] ec. Prior Possession of Plaintiff. Where 
plaintiff’s possession is in issue,®® either to support 
his right to recover against a trespasser,’ or 
to establish an ouster therefrom by defendant, 


sion.—Ellis v. Harris, 106 N. C. 395, 
11 SE 248. 

{[b] Defective receipts are admis- 
sible when coupled with the tax books 
showing what land was assessed to 
the party so paying. Stumpf v. Oster- 
hage, 111 Ill. 82. 

[ec] Oral proof of the payment of 
taxes has been received. Dondero v. 
O’Hara, 3 Cal. A. 633, 86 P 985. 

{d] Oral testimony of an assessor 
that he assessed the premises in the 
name of plaintiff as owner is ad- 
missible. Hager v. Hager, 38 Barb. 
GN. Yin)ie 92; 

{e] The assessment roll showing 
that the property was assessed to 
plaintiff is admissible as tending to 
show his possession or claim of own- 
ership. Dondero vy. O’Hara, 3 Cal. 
A. 633, 86 P 985; Austin v. King, 97 
N. C. 339, 2 SE 678. 

96. Baum v. Reay, 96 Cal. 462, 29 
Peli Tio PLb6r, 


97. Mitchell v. Hamilton, 98 S. C. 
289, 82 SE 425; Busby v. Florida 
Cent, wetes Rs Con AbMS_ AC. 9sl 2423 


SE 50; Ellen v. Ellen, 16 S. C. 132. 

98. U.S.—White v. Van Horn, 159 
U. S. 3, 15 SCt 1027, 40 L. ed. 55. 

Cal.—Mott v. Smith, 16 Cal. 533. 

Ga.—Simmons v. Lane, 25 Ga. 178. 

Ill.—Nixon v. Cobleigh, 52 Ill. 387; 
Chiniquy v. Chicago Catholic Bishop, 
41 Ill. 148. 

Mo.—Gitt v. Watson, 18 Mo. 274, 

N. Y.—Jackson v. Boneham, 15 
Johns. 226; Jackson v. Goes, 13 
Johns. 518, 7 AmD 399. 

Pa.—King v. Davis, 13 Pa. Co. 657. 

Wis.—Begg v. Begg, 56 Wis. 534, 
14 NW. 602. 

[a] Parol evidence is admissible 
to show which of two persons of 
the same name was the real grantee 
in a deed and after the death of one 
of the parties such testimony may 
take a wide range and it may be 
shown that one of the parties lived 
on and worked the land conveyed up 
to the time of his death. Begg v. 
Begg, 56 Wis. 534, 14 NW 602. 

{b] Patentee. — Defendant may 
prove that a person claiming as 
patentee, although of the same name, 
was not the patentee intended by the 
grant. Jackson v. Goes, 13 Johns. 
(N. Y.) 518, 7 AmD 399 (where plain- 
tiff in ejectment for a lot of land in 
a military tract on the demise of A, 
introduced in evidence a patent to 
A made in pursuance of an act for 
the granting of certain bounty lands, 
proof by defendant that there was 
another person of the same name of 
A in existence who was too young 
during the war to be a soldier, and 
the lessor of plaintiff himself had not 
been a soldier during the war, was 
sufficient to entitle defendant to 
judgment), 

_ [c] Lost deed.—Pxtrinsic evidence 
is admissible to show the identity 
of the grantor in a lost deed in the 
chain of title. Nixon v. Cobleigh, 52 


Ill. 387 
99. See supra § 160. 
1. See supra §§ 25-32. 


2. See supra §§ 25-32. 


FY a a A 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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§§ 247-249] 


evidence showing or tending to show such possession® 
and the character and nature of such possession* is 
admissible, unless such evidence is otherwise incon- 
petent, immaterial, or irrelevant.> But evidence of 
prior possession of strangers is not admissible.¢ 
Nor can a defendant trespasser show title in a third 
person to defeat plaintiff’s right to recover founded 
on prior possession.” 

[§ 248] d. Ouster of Plaintiff and Possession of 
Defendant.? When not otherwise incompetent, im- 
material, or irrelevant,? evidence is admissible which 
shows or tends to show an ouster of plaintiff1° and 
to show possession of defendant at the commence- 
ment of the action,!! and the character, nature, and 
-extent of such ouster or possession.!? Defendant’s 
possession and the character thereof may also be 
shown by deeds or other instruments under which 
he entered;1* but a deed has been rejected when 
offered merely to prove the extent of defendant’s 
possession.14 The nature of defendant’s possession 
may also be shown by a bond for a title,’® although 
it is defective,!® by an agreement which establishes 
only an equitable title or right,” or by parol evi- 
dence.*® Record evidence is ‘admissible to show the 
date when defendant was placed in possession.?9 


3. Jernigan v. Flowers, 94 Ala. [a] 
508, 10 S 487; Foot v. Murphy, 72 


EJECTMENT 


The acts of a county in em- 
ploying a person as its agent to keep 


[19 ClS.J- TV7 


To show possession in defendant at the commence- 
ment of the suit, plaintiff may show that in a 
former action of forcible entry, wherein plaintiff 
was defendant, on an adverse judgment therein he 
delivered possession to defendant, without a writ 
of restitution;?° but a judgment of forcible entry 
and detainer, brought by a tenant of plaintiff in eject- 
ment against defendant, is inadmissible to show 
actual possession in defendant at that time.2t On 
the question whether defendant was in possession 
at a certain time as claimed a judgment in a former 
ejectment suit between the same parties for the 
same land is not admissible.2? As tending to prove 
ouster the acts of defendant in insisting upon the 
actual and exclusive possession of the entire 
premises, even though he was informed that plain- 
tiffs claimed an undivided interest in the land, are 
competent.?* It may also be shown, in ejectment 
to recover from a tenant, that defendant had con- 
tinued in the ocecupaney of the land and was with- 
holding possession.?* Defendant may show his own 
act of taking possession,?° and his acts as explaining 
the character of his possession,?®° although he can- 
not show why he did not pay taxes on the premises.?? 

[§ 249] D. Weight and Sufficiency—l. In 


Ill.— Gage v. Eddy, 179 Ill. 492, 53 
NE 1008 


Cal. 104, 13 P 163; Frisbie .v. Price, 
27 Cal. 253; Piercy v. Sabin, 10 Cal. 
22, 70 AmD 692; Whitman v. Mc- 
Comas, 11 Ida. 564, 83 P ing Wise- 
man v. Penland, 79 N. C. 197. 

{a] Prior possession of ancestor 
of plaintiff, continued by the admin- 
istrator, is admissible in favor of 
plaintiff. Foot v. Murphy, 72 Cal. 104, 
13 P 163. 

4 Jernigan v. Flowers, 94 Ala. 
508, 10 S 437; Frisbie v. Price, 27 Cal. 
253; Piercy. v. Sabin, 10 .Cal: 22, 70 
AmD 692; Vanhorn v. Frick, 3 Serg. 
& R. (Pa.) 278. 

[a]. Judgment rolls in a prior ac- 
tion between the grantors of plain- 
tiff and defendant are admissible. 
McCourtney v. Fortune, 57 Cal. 617. 

[b] Written contract to convey, 
entered into between plaintiff and de- 
fendant is admissible. Frisbie v. 
Price, 27 Cal. 253. 

5. See Evidence 22 C. J. 

{a] Possession of person me taeath 
(1) Where it is material to show 
possession and character thereof by 
one alleged to have died in posses- 
sion, the. report of appraisers return- 
ing the land as part of his estate is 
immaterial and irrelevant. Copeland 
v. Jordan, 147 Ga. 601, 95 SE 13; Tripp 
Vv. Fausett, 94. Ga. 330, 21 SE 572. 
(2) Letters by county officer and 
agents to plaintiff’s grantor asking 
permission to go upon the land and 
construct canals on it are immaterial 


and ba has cer ganS v. Jordan, 
147 Ga. 601 
6. Foot v. Murphy, 72 Cal. 104, 


13 P 163 (where neither party claims 
under a paper title, evidence that 
prior to _ plaintiff's possession the 
jand had been in possession of other 
parties is not admissible). 

Cali ga 0 


7. Bird v. Lisbros, 9 
AmD 617. : 
8. ‘Weteht and sufficiency see in- 
9. Ross v. Roy (Ala.) 39 S 583 
pialow v. Arends, 116 Ala. 19, 22 
a 


500; vis v. Perley, 30 Cal. 630; Mil. 
lion v. Riley, 1 Dana (Ky.) ee 25 


AmD 149. See Evidence 22 C. 
10. Steinfeld v. Ross, 6 Ariz. mr 
§3 P 494; McKissick v. Ashby, 98 


Cal, 422, 33 P 729; Gray v. Dixon, 74 
Cal. 508, 16 P 305; Dahlem v. Abbott, 
153 Mich. 465, 116 NW 1007; Bailey 
v. Bailey, 36 Mich. 181. 

11. Lewis v. Watson, 98 Ala. 479, 
13 S 570, 39 AmSR 82, 22 LRA 297; 
Lucas v. Richardson, 68 Cal. 618, 16 
P 188; Barry v. Sonoma County, 43 


Cal. 217; Haden v. Goodwin, 217 Mo. 
662, ~11L7 SSW. 7 21:295)- Shafferty - v. 
Whitesides, 1 Swan (Tenn.) 123. 


the fences in repair tends to show the 
possession of the county, in ejectment 
against it for land claimed by it to 
have beem dedicated for public use. 
Barry v. Sonoma County, 43 Cal. 217. 

12. Ala.—Brannan vy. Henry, 142 
Ala. 698, 39 S 92, 110 AmSR 55; 
Lewis v. Watson, 98 Ala. VM At) ts} S 
570, 39 AmSR 82, 22 LRA 297. 

Ariz.—Steinfeld v. Ross, 6 Ariz. 91, 
538 P 494. 

Cal.—Gray v. Dixon, 74 Cal. 508, 16 
P 305; Ellis v. Janes, 10 Cal. 456; 
McMinn v. Mayes, 4 Cal. 209. 

Conn.—Thomas y. Young, 79 Conn. 
493, 65 A 955. 

Til. ant hiss v. Eddy, 179 Til. 492, 53 
NE 1008. 

Ky.—Harle v. McCoy, 7 J. J. Marsh. 
318, 23 AmD 407. 

Md.—Helms v. Howard, 2 Harr. 
& M. 


+ AMich—Bailey v. Bailey, 36 Mich. 
uf 

N. Y.—Van Rensselaer v. Vickery, 
DB aN Se tots 

N. C.—McAuley v. Earnhart, 46 N. 
C; 502. 

Pa.—Hood yv. Hood, 2 Grant 229. 


S. D.—Sutton vy. Whetstone, eas 
BD: ae 112 NW 85 50. 


Vt.—Hurd v. Tuttle, 2 D. Chipm. 


Tal Destruction of property.— 
Evidence that defendant had torn 
down a part of plaintiff's house is 
important on the question of ouster. 
Gray v. Dixon, 74 Cal. 508, 16 P 305. 

Lb] Occupation by consent of 
plaintiff— Gage v. Eddy, 179 Ill. 492, 
53 NE 1008. , 

[ec] Evidence that defendant pur- 
chased the land from the state and 
paid therefor and went into posses- 
sion thereof, and has been in posses- 
sion ever since, is revelant on the 
issue of the nature and character of 
the possession and of his claim, and 
whether under a bona _ fide claim of 
purchase, Brennan v. Ee 142 Ala. 
698, 39 S 92, 110 AmSR 5 

[a] Fividence that a ‘third person 
had claimed the land and that others 
also claimed it, is admissible in be- 
half of defendant who claimed title 
by a deed and through possession of 
such third person prior to the execu- 
tion of the deed and by himself since. 
Lawrence v. Alabama State Land Co 
144 Ala. 524, 41 S 612, 

fe] In ejectment against several 
proof of what portion was occupied 
by one may be given. Ellis v. Janes, 
10 Cal. 456. 
Ariz.—Steinfeld v. Ross, 6 
Ariz. 91, 53 P 494. 

Cal.— McMinn v. Mayes, 4 Cal. 209. 


Md.—Helms v. Howard, 2 Harr. 
& M. 57. 

Mich.—Dahlem v. Abbott, 153 Mich. 
465, 116 NW 1007. 

N. ime et v. Earnhart, 46 
N._C._ 502 

Ss. D.—Sutton v. Whetstone, 21 S. 
D. 341, 112 NW 850 

[a] A tax deed to the land claimed 
thereunder together with the state- 
ment of another defendant that she 
held under the tax deed, was evi- 
dence of ouster. Dahlem v. Abbott, 153 
Mich, 465, 116 NW 1007. 

[b] Deeds showing a chain of 
title from a railroad to defendant 
prior to a deed by another person 
conveying the legal title, and evi- 
dence that defendant was in posses- 
sion of the land at the time the deed 
was made, was admissible to, show 
the actual continued possession of 
the premises by defendant. Sutton v. 


Fp Stee 2 21/482 Di 344.5, 112 NW" 
fe] Lease.—In ejectment by an 
administrator and the widow and 


heirs of an intestate, certain leases 
made between defendant and such 
widow and heirs, both in their in- 
dividual and representative capaci- 
ties, were admissible to show that de- 
fendant’s possession after the execu- 
tion of the first lease was under the 
lessors and not in his own right. 
eegee v. Young, 79 Conn. 493, 65 
5 

14. Million v. Riley, 1 Dana (Ky.) 
359, 25 AmD 149. 

15. Harle v. McCoy, 7 J. J. Marsh. 
Ey) 318, 23 AmD 407. 

6. Bell v. Coats, 56 Miss. 776. 

i”. Lafferty  v. Whitesides, nf 
Swan (Tenn.) 123. 

18. Van Rensselaer v. Vickery, 3 
Dans. “UN-Y.) 5737 Hoody... Hoods #2 
Grant (Pa.) 229; Hurd v. Tuttle, 2 D. 
Chipm. (Vt.) 43. 

[a] Declarations of defendant are 
admissible. Hood v. Hood, 2 Grant 
(Pa yie229) 

19. Lewis v. Watson, 98 Ala. 479, 
13 S 570. 39 AmSR 82, 22 LRA 297. 

Records in collateral proceedings 
ace ee. § 216. 

Hayden v. Goodwin, 217 Mo. 
66a. 117 SW 1129. 

21. Davis v. Perley, 30 Cal. 630. 

22. Malone v. Arends, 116 Ala. 19, 
22 S 500 

3. Bailey v. Bailey, 36 Mich. 181. 

a aa v. Ashby, 98 Cal. 
422, 33 729. 


Hood v. Hood, 2 Grant (Pa.) 


26. Lucas v. Richardson, 68 Cal. 
618, 10 P 1838. 


27. Lawrence v. Alabama State 


T1738 [19 Ca. 


General. 


Land Co., 144 Ala. 524, 41 S 612 
(since one cannot testify as to his 
uncommunicated motives). 

28. Landers v. Hayes, 196 Ala. 533, 
. 72 S 106; Nevin v. Disharoon, 22 Del. 
278, 66 A 362; Pleasanton v. Simmons, 
18 Del. 477, 47 A 697. 

29. U. S—Sena v. Turquois Co. 
220) W4Se 207 SLE SCt 48:8)" 55" 1.) ed. 


559. 
Ala.—Barry v. Madaris, 156 Ala. 
ete:, -Comiwvs 


475, 47 S 152. 

Colo. —Empire Ranch, 

Howell, 24 Colo. A. 416, 133 P 1124; 
Rittmaster v. Brisbane, 19 Colo. 371, 
SOL Lae. 

Del.—Hitchens v. Ellingsworth, 28 
Del. 497, 94 A 903; Doe v. Roe, 80 A 
S025 Nevin v. Disharoon, 22 Del. 278, 
66 A 362. 

Ga.—MecTyer v. Stearns, 142 Ga. 
850, 88 SE 955. 

Ind. T.—Robinson v. Nail, 2 Ind. T. 
509, 52 Sw 4 49. 

Ky.—Horr v. Goodfriend, 145 Ky. 
704, 141 SW 71; Patterson v. Hansel, 
4 Bush 654. 

Mo.—St. Louis v. St. Louis Blast 
Furnace Co., 235 Mo. 1, 138 SW 641. 

N. Y.—Fletcher v. New York, 87 
Misc. 109, 149 NYS 289. 


Pa.—Page v. Simpson, 188 Pa. 393, 
41 A 688. 
Philippine.—Gaspar v. Quindara, 


27 Philippine 139; Gustilo v. Matti, 
11 Philippine 611; Del Rosario v. 
Lerma, 6 Philippine 192. 


Wash,/—Nassa Vv. Seaborg, 64 
Wash. 164, 116 P 658 Lundell v. 
Allen, ete., Mill Co., 57 Wash. 150, 
106 P 626. 


Ont.—Plumb v. Steinhoff, 11 Ont. 


A. 788. 

Newfoundl.—Webber v. Cook, 6 
Newfound]. 234. 

{a] Disputed boundaries.—It has 
been ‘held that in all ejectments 
brought on account of disputed 
boundaries plaintiff has to show be- 
yond any reasonable doubt that he is 
entitled to some land, at least, of 
which, eee is in porseszion. Doe 
Vv. Jones, (olen Oo cB: 

30. Bacetaeon Vv. nee ee City 
Land Co., 128 Ala. 589, 29 S 596; Steed 
Vv. Knowles, 97 Ala. 573, LINS75 

[a] Evidence held sufficient to 
authorize or sustain a recovery by 
plaintiff see Morgan v. Kankey, 133 
Ark. 599, 202 SW 844; Frazier v. 
Swain, 147 Ga. 654, 95 SE 211; Car- 
rie v. ‘Carnes, 145 Ga. 184, 88 SE 949; 
Desverges v. Goette, 121 Ga. 65, 48 
SE 693; Phillips v. Glos, 255 Ill. 58, 
99 NE 77; Young v. Bigger, 73 Kan. 
146,84. P 747; Crutcher v. Hill, 173 
Ky. 758, 191. SW. 455; Childers v. 
Belcher, 142 Ky. 605, 134 Be 1129; 
New Orleans v. Pontchartrain R. Co., 
134 La. 855, 64 S 797; Hayes v. Hayes, 
119 Minn. 1, 137 NW 162; Gould v. 
Alton, 93 Minn. 448, 101 NW 965; Lar- 
sen v. Sanzieri, 83 Nebr. 384, 119 NW 
661; Kolterman v. Chilvers, 82 Nebr. 
216, 117 NW 405; Union Stock Yards 
Nat. Bank v. Day, 79 Nebr. 845, 113 
NW 530; Smith v. Nelson, 78 Nebr. 
745, 111 NW 779; Manchester v. Dug- 
Pale Oo Ne Fis ooy) UO) A BLOTS se Ost 
Mortg., etc., Co. v. Davis, 89 N. J. L. 
516, 99 A 131; Rawle v. Henries, 172 
N. C. 216, 90 SE 140; McCleery v. 
Alton. 29 Oh. Cir. Ct. 97; Brautegan 
v. Wilson, 251 Pa. 306, 
anise viarecPank.) Poo deans SUpereu=s 
Schoonover v. Davis, 39 Pa. Co. 22 
Suguitan v. Cicente. 18 Philippine 
Klatt v. Highland Park Hose Co., 
S. D. 109, 115 NW 1074; Gravatt v. 
Lane, 121 Va. 44, 92 SE 912. 

[b] Evidence held insufficient to 
authorize or sustain a 
plaintiffs see Holder v. Bain. 185 Ala. 
590, 64 S 292: Maney v. Burke, 92 
Ark. 84, 122 SW 111: Ocala Northern 
R. Co. v. Malloy, 68 Fla. 430, 67 S 93; 
Henderson v. Howard, 147 Ga. 371, 


recovery by 


The general rule is that plaintiff is not 
required to prove his case beyond a reasonable 
doubt,?* but that it is sufficient if he establishes his 
right to recover by a preponderance of evidence,?? 
or to the reasonable satisfaction of the jury;°° and 
hence where the evidence is equiponderant defendant 


EJECTMENT 


94 SE 251; Morris v. Beckum, 145 Ga. 
562, 89 SE 704; Bird v. Stimson, 97 
Mich. 582, 164 NW 438, 166 NW 1043; 
Postive Sumner, 137 Minn. 201, 163 
NW 161; Jones v. Bland, 2 Pa. Co. 
565; Blzaburu v. Chaves, 19 Porto 
Rico 162; Marbury v. Jones, 112 Va. 


389, 71 SE 1124. 

31. Wall v. Hill, 1 B. Mon. (Ky.) 
290, 36 AmD 578; Stumpe v. Kopp, 
201 Mo. 412, 99 SW 1073; Crosson v. 
Carr, 70 N. Appa by 393, 57 A’158; Baxter 
Vv. Bathe bee 32 R. Ledor, 78 AS 6215. 

[a] Where the jury was justified 
in finding either way, a verdict for 
defendant will -not be _ disturbed. 
Stumpe v. Kopp, 201 Mo. aah 99 SW 
1073; Crossen v. Carr, 70 N. J. L. 393, 
57 A 158. 

{[b] Where the paper title of de- 
fendant was as good as that of 
plaintiff, and such possession of the 
land in dispute as had existed had 
been on the part of the ancestors in 
title of defendant, a judgment for de- 
fendant was justified. Baxter v. 
Patenaude, 32 eR. 2197778 Ay 625. 

[c] As_ to accretion.—Boyd Vv. 
Bethel, 9 SW 417, 10 KyL 470. 

{d] Evidence held sufficient to 
authorize or sustain a recovery for 
defendant see Hayes v. Martin, 159 
Ala. 609, 48 S 681; Hyner v. ’Bor- 
deaux, 129 Ark. 120, 195 SW 38; Barton 
vy. Johnson, 137 Ga. 332, 73 SH 516; 
McBrayer v. Walker, 122 Ga. 245, 50 
SE 95; Lytle v. Anchor Duck Mills, 
117 Ga. 869, 45 SE 271; Brier v. State 
Exch. Bank, 225 Mo. 673, 125. Sw 
469; Stumpe v. Kopp, 201 Mo. 412, 99 
SW _ 1073. 

32. Steel v. Knowles, 97 Ala. 573, 
12 S 75 (in such cases an instruction 
to find for defendant should not be 
given. where presumption of law 
from proved facts authorizes plain- 
tiff to recover, and the burden is on 
defendant to overcome by counter 
evidence the presumptions against 

S.—Sanchez v. 


him). 

cere Veve, 4 
Porto Rico Fed. 329. 

Ala.—Perryman v. Wright, 189 Ala. 
351, 66 S 648; Kilpatrick v. Trotter, 
185 Ala. 546, 64 S 589; Tapia v. Wil- 
liams, 172 Ala. 18, 54 S 613; Hays v. 
Lemoine, 156 Ala. 465, 47 S ae Scott 
v. Colson, 156 Ala. 450, 478 6 

Ark.—Ballard v. Kansas City, etc., 
Co., 131: Ark. 83, 198 SW .527. 

D. 13 App. 


£5 C.—Reid v. Anderson, 
Ga.—Ellis v. Slagle, 147 Ga. 315, 93 
at 895. 
doe nan v. Madden, 13 Ida. 
138° 88 P 89 
Til. Sige v. Ziabek, 233 Tll. 22, 84 
NE 36; Chicago, etc., R. Co. v. Wins- 
Dee 216 Til. 166, 74' NE 815. 
y.—Terry v. Loudermilk, 158 Ky. 
353, T64 SW 959; Dunn ‘v. Garnett, 
129 Ky. 728, 112 Sw 841. 
Mich.—Eames _ v. McGregor, 43 
Mich. 3138, 5 NW 408. 
Nebr.—Simmons v. Minick, 12 Nebr. 
536, 11 NW 849. 
N. J.—Licari v. Carrie s49No7 Dd. i. 
345. 86 A 431 


N. Y.—Clason v. Baldwin, 152 N. 
204, 46 NE 322 [aff 68 Hun 404, 35 


NYS 50]. 
Herman, 161 N. C. 


N. C.—Sipe v. 
10%, 76. SB 556. 

Or.—Altschul v. Casey, 45 Or. 182, 
76 P 1083. 


Pa.—Jones v. Bland, 116 Pa. 190, 9 


A 275. 


Philippine.—Arcenas vy. Laserna, 27 
pt yes 599. 


C.—Seacoast 


Timber Co. v. 
Thomas; 98 S: G. 11182 Sm 274. 
Utah.—Cottrell_ v. Pickering, 82 


Utah 62, 88 P 696, 10 LRANS 404. 
Wash.—Russell v. Gay, 33 Wash. 
83. 73 P 795. 


Wis.—Dickinson y. Smith, 134 
6, 114 NW 133. : ee 


[§ 249 


is entitled to recover,*! but a presumption may turn 
the balance in plaintiff’s favor.*? 
tiff may recover upon showing a prima facie oases 
unless it is overcome by ‘other evidence.** 

verdict for plaintiff is not warranted where the evi- 
dence fails to show either title to the premises, 


Ordinarily plain- 
A 


One ane v. Van Norman, 30 

Q. B. 487; Covert v. Robinson, 

24 o, (OF ae B. 282; Eccles v. Pater- 
son 2c) Us. Ob a6 7. 

[al Evidence sufficient to show 
plaintiff's prima facie right to re- 
cover see Ashurst v. ort Henegar- 
Doyle Co., (Ala.) 78 S 386; McCleery 
v. McCleery, (Ala.) 75 S 316; Bal- 


lard v. Kansas City, etc., Co., 131 
Ark, 83, 198 SW 527; Arcenas Vv. 
Laserna, 27 Philippine, 599; Baldo- 


vino v. ‘menos, 9 Philippine 537; In- 
chausti v. Commanding-Gen., 6 Philip- 
pine 556. 

{b] Evidence showing a chain of 
title in plaintiffs, coupled with tes- 
timony showing that their predeces- 
sors in title paid taxes on the land 
and: had possession for more than 
forty years, makes out a prima facie 
case of ownership by plaintiffs, rais- 
ing a presumption that their prede- 
cessors in title took under a grant 
from the state. Sea coast Timber 
Co. v. Thomas, 98 S. C. 111, 82 SE 274. 

{[c] “Right of possession in the 
plaintiff at the time of the commence- 
ment of the action and a withholding 
by the defendant at the same time 
is all that is necessary to be estab- 
lished in order to entitle the plaintiff 
to recover.” Froman v. Madden, 13 
Ida. 138, 144, 88 P 894. 

{d] Where plaintiff proves a 
common source and shows an older 
title he makes out a prima facie case 
entitling him to recover unless de- 
fendant, not being estopped, can show 
that he claims under another and 
different title. Anderson v. Reid, 10 
App. (D. C.) 426. 

{e] Where plaintiff and defendant 
both claimed from a common source, 
plaintiff established a pr:ma facie 
case when he introduced his deed, 
and in connection therewith proved 
a survey, clearly identifying the 
premises and showing possession 
pursuant to the deed. Cottrell v. 
Pickering, 32 Utah 62, 88 P 696, 10 
LRANS 404. 

{f] In Illinois a defendant show- 
ing a connected chain from the gen- 
eral government or the state, by 
patent and mesne conveyances pur- 
porting to convey the fee, had a 
prima facie title in fee at law, within 
the contemplation of the statute, 
although it was only apparently a 
Boone ree: Jandon v. McDowell, 56 

{g] Evidence insufficient to show 
plaintiff's prima facie right to re- 
Be) oe See West v. Chandler, (Ala.) 

34. Me aetsoe v. Reid, 10 App. (D. 
C.) 426; Chicago Terminal Transfer 
R. Co. v. Winslow, 216 Ill. 166, 74 
NE 815; Illinois Steel Co. Vv. Bilot, 
109 Wis. 418, 84 NW 855, 85 NW 402, 
ae AmSR 905; and cases supra note 

[a] Appurtenant submerged lands. 
—A prima facie title does not as a 
matter of law entitle plaintiff to re- 
cover submerged lands appurtenant 
to shore land the title to which has 
been divested out of the owner by ad- 
verse possession. Illinois Steel Co. v. 
Bilot, 109 Wis. 418, 84 NW 855, 85 
NW 402, 83 AmSR 905. 

[b] ‘Where defendant went into 
possession under a contract with 
plaintifi’s grantor after she had 
parted with the title, and without any 
license of covenants from the real 
owner, such possession was not suf- 
ficient to overcome plaintiff’s prima 
facie title when he held the title by 
deed of record. Chicago, ete., R. Co. 
v. Winslow, 216 Tll. 166, 74 NE 815. ° 

[cl Disclaimer induced by frand. 
—Where a plaintiff was fraudulently 
induced to sign what purported’ to be 
a disclaimer after suit brought, upon 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


oh me 


§§ 249-250] 


or prior possession or right thereto, or that de- 
fendant’s possession is that of a mere wrongdoer.®® 
Nor can plaintiff re¢over where his case is com- 
pletely met by conveyances showing title out of 
In order to defeat an eject- 
ment by showing outstanding title in a stranger 
such title must be clearly established,?7 and it must 
sufficiently appear that the outstanding title was 
available at the time of the commencement of suit 
in order to constitute a defect in plaintiff’s deraign- 


him into defendant.%6 


ment of title.?§ 2 


[§ 250] 2. To Establish Particular Matters— 
Identity and Description of Property.*® 


a. 


such a showing, suit will not be de- 
feated thereby. Martin v. Walker, 
94 Ga. 477. 

35. Ala.—Smith v. 172 
Ada 79, 55°S:606. 

Cal.—Pauly v. Broadnax, 157 Cal. 
386, 108 Pi 271. 

Ga.—Hitch vy. 73 Ga. 
140. 

Ill.—Chicago, etc., R. Co. v. Wins- 
low, 216 Ill. 166, 74 NE 815. 

Ky.—Covington v. Regenthal, i109 
Sw 341, 33 KyL 127; Bradley v. 
Bailey, 79 SW 233, 25 KyL 1953. 

Mo.—Brier v. Macon State Exch. 
Bank, 225 -Mo. 673, 125 SW _ 469; 
White v. Schroetter, 208 Mo. 537, 106 
SW 6521. 

Okl.—Mitchell v. 36 
Okl. 711, 129° P 744, 

S. D.—Tilton v. Flormann, 22 S. D. 
324, 117 NW 377. y 

36. Lytle v. Anchor Duck Mills, 
117 Ga. 869, 45 SE 271. 

387. Baum v. Roper, 132 Cal. 42, 
64 P 128; Chicago Terminal Trans- 


fer R. Co. v. Winslow, 216 Ill. 166, 
74 NE 815; Braintree v. Battles, 6 Vt. 
Baum v. Roper, 


295. 
132 Cal. 42, 
64 P 128. 


38. 

39. Admissibility see supra § 220. 

40. U. S.—Carroll v..Carroll, 16 
How. '275, 14 L. ed. 936. 

Ala.—Barry v. Madaris, 156 Ala. 
475, 47 S 152. 

Cal.—Nichols v. McCullom, 169 Cal. 
(ify En Deis Uc Sr (aan Sone Wy 

Del.—Nevin v. Disharoon, 22 Del. 
278, 66 A 362. 

Ga.—McElroy v. McElroy, 142 Ga. 
37, 82 SH 442; Cowdery v. Johnson, 
113 Ga. 981, 39 SE 478. 

Ill.— Stalford v. Goldring, 197 Ill. 
156, 64 NE 395; Agnew v. Perry, 120 
Ill, 655, 12 NH 70. 

Ky.—Kentucky Union Co. v. Com., 
128 Ky. 610, 108 SW 931, 110 SW 
298, 33 KyL 9. 

La.—Ganucheau v. Monnot, 130 La. 
463, 58 S 150. ; 
Me.—Rand v. Skillin, 63 Me. 103. 

Md.—Cadwalader v. Price, 111 Md. 
310, 73 A 273, 134 AmSR 603, 19 Ann 


Cas 547. 
Mich.—Diehl v. Zanger, 39 Mich. 
Berger Land 


601. 

Mo.—Ordelheide v. 

Co., 208 Mo. 239, 106 SW 620. 

Nebr.—Lane v. Abbott, 23 Nebr. 
489, 37.NW 82. 

N. M.—Pinkerton v. Ledoux, 3 N. 
IM. 252, 5. P 721. 

INGY.—Jarvis: vo Juynch, 257° Ne Y. 
445, 52 NE 657; McRoberts v. Berg- 
man, 132 N. Y. 73, 30 NE 261 [aff 57 
Hun 591, 11 NYS 108]. 

N. C.—Brown v. King. 107 N. C. 
313, 12 SE 137. 

Or.—Seabrook vy. Coos Bay Ice Co., 
54 Or. 172, 102. P 175, 795. 

Pa.—Dixon v. Fuller, 196 Pa. 349, 
46 A 553. 

Philippine.—Dancel v. Ventura, 24 
Philippine 421; De la Cruz v. Nino, 18 
Philippine 284. 

Porto Rico.—Dexter v. Arzuaga, 4 
Porto Rico Fed. 344. 

R. I.—First Baptist Soc. v. Wether- 
ClO Rede sol, TLS 66: 

S. C.—Gunter v. Fallow, 78 S. C. 
457, 59 SE _70. : 

Tenn.—Webster -v. Harris, 111 
Tenn. 668, 69 SW 782, 59 LRA 324; 
Tellico Mfg. Co. v. Mitchell, 1 SW 
5 


Steiner, 


Robinson, 


Humphrey, 


14. 
Utah.—McMaster v. Morse, 18 Utah 


EJECTMENT 


dict.#? 


(LONG? ai weiliae 


arily the evidence must be sufficient to identify the 
land as that sued for and in defendant’s posses- 
sion’? or to enable a competent surveyor to locate 
the land,*t so that it may be described in the ver- 
Evidence as to location must not be of that 
indefinite character which permits the court or jury 
to reach a determination only by way of specula- 
If the description of the land in the deed 
corresponds substantially with that sued for it is 
sufficient proof of identity,** and this is so where 


the instrument describes the land and also refers 


rime) patisee 
Ps sys Tea), 

Va.—Spriggs v. Jameson, 115 Va. 
250, 78 SE 571; Adams v. Cumby, 111 
Va. 545, 70 SE 38. 

Vt.—Lang v. Clark, 85 Vt. 222, 81 
A 625, A 

W. Va.—Davis Colliery Co. v. 
Westfall, 78 W. Va. 735, 90 SE 328; 
Pennington vy, Underwood, 59 W. Va. 
340, 53 SE 465; Ronk v. Higginbo- 
tham, 54 W. Va. 137, 46 SE 128. 

Wis.—Meyers v. Wisconsin Cent. 
R. Co., 132 Wis. 401, 112 NW 673. 
aoe C.—Barry v. Desrosiers, 14 B. 


1i Ont. 


tion. 
| 
| 


my ele. 
Ont.—Plumb v. Steinholff, 
AL 788 \Lafi 14 Can, S: Co. 739] 
Newfoundl.—French vy. Dunn, 4 
Newfoundl. 404. 
See also supra § 175. A 
{a] Plaintiff must satisfactorily 
prove the location of the land where 
his title rests upon that of another 
person through whom _ he _ claims. 
eet oe v. Ladoux, 3 N. M. 252, 5 
7 


[b] " $o far as the exterior bound- 
aries are concerned plaintiff in order 
to recover (1) must identify the land 


claimed. Siragusa v. Peo., 18 Porto 
Rico 579; Rivers v. Peo., 16 Porto 
Rico 731; Morales v. Laudrau, 15 


Porto Rico 761; Andino v. Cepeda, 15 
Porto Rico 464; Ronk v. Higgin- 
botham, 54 W. Va. 137, 46 SE 128; 
Miller v. Holt, 47 W. Va. 7, 34 SE 
956; Holley River, etc., Co. v. Howell, 
36 W. Va. 489, 15 SH 214. (2) Jf 
plaintiff's deed does not convey all 
of the land within the boundaries de- 
scribed he must show that the land 
claimed is within the boundaries and 
without the exclusions. Kentucky 
Union Co. v. Com., 128 Ky. 610, 108 
SW 931, 110 SW 398, 33 KyL 9, 49, 
587. 

[ce] Possession under an ancient 
deed for more than fifty years is 
strong evidence of the location of 
boundaries and monuments. Busbee 
vy. Thomas, 175 Ala. 423, 57 S 587. | 

{[d] If recovery of one room is 
sought evidence must designate 
which room. Sanford v. Herron, 161 
Mo. 176, 61 SW 839, 84 AmSR 708. 

[e] Evidence sufficient: (1) To 
completely identify the land with a 
donation made by the common au- 
thor in title to defendant’s author in 
title. Ganucheau v. Monnot, 130 La. 
468, 58 S150. (2). To establish 
boundary line claimed: by_ plaintiff. 
Colom v. Batlle, 3 Porto Rico Fed. 
528. (3) To show identity of land 
claimed by defendants with the sec- 
tion to which plaintiffs had_ title. 
Nichols v. McCullom, 169 Cal. 611, 147 
P 271. (4) To show the location of a 
parcel of land claimed by defendant 
under a deed conveying land to him. 
Cadwalader v. Price, 111 Md. 310, 73 
A 273, 34 AmSR 603, 19 AnnCas 547. 
(5) To show that the land in ques- 
tion was within defendant’s right of 
way as located and operated at the 
time the deed to plaintiff was exe- 
cuted, and that plaintiff was not _en- 
titled to judgment. Meyers v. Wis- 
consin, ete., R. Co., 132 Wis. 401, 112 
NW 673. (6) To sustain a finding 
that the land claimed was not lo- 
eated within a half section claimed 
by plaintiff. Pauly v. Broadnax, U5Y 
Cal. 386, 108 P 271. (7) To warrant 
the conclusion that the tract claimed 
by plaintiff was not included in the 
tract deeded to defendants by the per- 
son alleged to be the common source. | 


to that by which the deseription can be made cer- 
Evidence may be sufficient to make a prima 


Gunter v. Fallow, 78 S. C. 457, 59 SE 
70. (8) Other cases where evidence 
was sufficient see Busbee v. Thomas, 
175 Ala. 423, 57 S 587; St. Louis v. 
St. Louis, etc., R. Co., 248 Mo. 10, 154 
SW 55; Dixon v. Fuller, 196 Pa. 349, 
46 A 553; Hector Coal Land Co. v. 
Jones, 79 W. Va. 618, 92 SE 102. 

{f]_ Evidence insufficient: (1) To 
establish, according to plaintiff’s con- 
tention, the starting point for the de- 
scription of the land in defendant’s 
deed to plaintiffs. Yost v. Moog, 104 
Md. 92, 68 A 1059. (2) To identify an 
alleged strip of land between the 
true boundaries of two tracts ac- 
cording to government surveys. Sea- 
brook v. Coos Bay Ice Co., 54 Or. 172, 
102 P 175, 795. (8) To identify the 
land occupied by defendant as the 
land claimed by plaintiffs. Spriggs 
v. Jamerson, 115 Va. 250, 78 SE 571. 
(4) To show the location of the 
boundary of a city lot. Adams. v. 
Cumby, 111 Va. 545, 70 SE 3. (5) 
Other cases where the evidence was 
insufficient see Barry v. Madaris, 156 
Ala. 475, 47 S 152; Phelps v. Naz- 
worthy, 226 Ill. 254, 80 NE 756; Ag- 
new v. Perry, 120 Ill. 655, 12 NE 70; 
Sanford v. Herron, 161 Mo. 176, 61 
SW 8389, 84 AmSR 703; Lemmon v. 
Lemmon, 47 Pa. Super. 604; Saneja 
v. Rosales, 19 Porto Rico 256; Web- 
ster v. Harris, 111 Tenn. 668, 69 SW 
782, 59 LRA 324; Lang v. Clark, 85 
Vt. 222, 81 A 625. 

41. Lane v. Abbott, 23 Nebr. 489, 
37 NW 82. 


4 
89 SE 


43. Ga.—Crawford v. Verner, 122 
Ga. 814, 50 SE 958. 

N. Y¥.—Jarvis v. Lynch, 157 N. Y. 
445, 52 NE 657; .Fletcher v. New 
York, 87 Misc. 109, 149 NYS 289. 

R. I.—First Baptist Soc. v. Weth- 
erell, 72 A 641. 

Ee C.—Barry v. Desrosiers, 14 B. C. 


7ggnt Plumb v. Steinhoff, 11 Ont. A. 


a] Thus where plaintiff based 
his title upon certain ancient town 
allotments, but the proof concerning 
such allotments was vague and in- 
definite, and in many instances did 
not show under whose authority they 
were made, if they ever were made, 
he could not recover. Fletcher v. New 
York, 87 Mise* 109, 149 NYS 289. 

44. U. S—Newman v. Virginia, 
etc., Steel, etc., Co., 80 Fed. 228, 25 
CCA 382. 


Ga.—Crawford v. Verner, 122 Ga. 
814, 50 SE 958. 

Ill—Glanz v. Ziabek, 233 Ill. 22, 
84 NE 36. 
Me.—Rand v. Skillin, 63 Me. 103. 
ee eae v. Moulder, 15 Mo. 


609. 

[a] Where deciaration and the 
title paper do not vary as to the de- 
scription plaintiff need only show 
the identity of the lands with those 
possessed by defendant. Wilkerson 
v. Moulder, 15 Mo. 609. 

[b] Where declaration and vthe 
title paper conflict as to the descrip- 
tion it is error to instruct the jury 
that they “may correct errors in the 
ealls of the declaration by the proof, 
in the same way that a grant may 
be corrected by reference to the plat 
and certificate.” Pyatt v. Gallaher, 3 
T.er (Tenn.) 289. 

45. Newman v. 


Virginia, ete, 


1180 [19C.J.] 


facie case.*® 


evidence.*® 


courses and distances.°°® 


to the jury.*? 


(1) In General. 


Surveys are not required in all cases*” 
but the land may be located by any other competent 
Physical situation may be such as to 
prevail over plats and surveys.*® Evidence of natural 
boundaries overcomes an inconsistent description by 
If a mistake in the original 
survey is alleged, evidence that the boundaries have 
been defined for more than twenty years by physical 
objects is sufficient to warrant submitting the case 
Again use and occupancy of ¢on- 
tiguous property without disturbance for a time 
long enough to show that the owners knew their 
boundary line will be sufficient evidence of an agree- 
ment to establish such line and to preclude the 
parties from thereafter disputing it.°? 

[§ 251] b. Title and Right to Possession5*— 
To support or make a prima 


EJECTMENT 


rules.54 Where 
title.54+% 


[T$ 252] (2) 


in 


facie case as to title to, or right to possession 


Steel, ete., Co., 80 Fed. 228, 25 CCA 
382; Crawford v. Verner, 123 Ga. 814, 
50 SE 958. 

[a] “The test as to the sufficiency 
of the description of property con- 
tained in a deed is whether or not it 
discloses with sufficient certainty 
what the intention of the grantor was 
with respect to the quantity and lo- 
cation of the land therein referred to, 
so that its identification is practica- 
ble. . . . Thus, if/the tract be de- 
scribed as being known by a given 
name, or if reference is made to a 
more particular description in an- 
other deed or survey and plat, the 
instrument is prima facie good as a 
conveyance of title, and extrinsic 
evidence is admissible for the pur- 
pose of applying it to the subject- 
matter if there is in point of fact a 
tract of land which corresponds to 
the description given in the deed. 
And where it can be gathered from 
the words employed in a deed that 
the intention of the grantor was to 
convey the whole of the tract owned 
by him, even a vague description of 
the same will suffice, if by competent 
parol evidence its precise location is 
capable of ascertainment and its 
identity can thus be established; but 
if the description is so indefinite that 
no particular tract of land is pointed 
out by the instrument itself, the de- 
scription must be held so defective 
as to prevent the instrument from 
operating as a conveyance of title.” 
Crawford v. Verner, 122 Ga. 814, 816, 
50 SH 958. 

46. Carroll v. Carroll, 16 How. (U. 
S.) 275, 14 L. ed. 936; McMaster v. 
Morse, 18 Utah 21, 55 P 70; Dickin- 
gon v. Smith, 134 Wis. 6, 114 NW 1338. 

{a] Aided by judicial notice.—A 
prima facie case will be established 
where in addition to some evidence 
tending to identify. the land, the 
boundaries are such that judicial 
notice thereof will be taken. Mc- 
Master v. Morse, 18 Utah 21, 55 P 70. 

{b] Where there was an am- 
biguity in a deed in plaintiff’s chain 
of title, which was recorded more 
than twenty years before the com- 
mencement of the action, but subse- 
quent deeds in the chain of title con- 
tained descriptions which cleared up 
the ambiguity, and deeds from the 
heirs of the grantor in the am- 
biguous deed were given subsequent 
to the commencement of the action 
for the purpose of clearing up the 
ambiguity, plaintiff showed prima 
facie title sufficient to recover. Dick- 
inson v. Smith, 134 Wis. 6, 114 NW 
133. 

{c] Identity of name or descrip- 
tion of the land in patents and deeds 


of two tracts in the same county, 
taken in connection with the long 
possession of those under whom 


plaintiff claims and the absence of 
all evidence of any adverse claim or 
outstanding title, is sufficient. Car- 
roll v. Carroll, 16 How. (U. S.) 275, 
14 L. ed. 936. 

47. Patterson v. Crenshaw, 32 S. 


C. 534, 11 SE 390. 

48. Patterson v. Crenshaw, 32 S. C. 
534, 11 SE 390. 

[a] Letters of defendants’ gran- 
tee in connection with several deeds, 
parol evidence of successive posses- 
sions, and admissions of those who 
held the land successively, were suffi- 
cient to justify the court in not grant- 
ing a nonsuit, on ground of total fail- 
ure of proof of the locus in quo. 
McCreary v. Coggeshall, 74 S. C. 42, 
poig 978, 7 LRANS 4338, 7 AnnCas 


69 
Illinois Steel Co. v. Bilot, 109 
4 NW 855, 85 NW 402, 
; Barrows v. Webster, 
144 N. Y. 422, 39 NE 357 [aff 70 Hun 
597, 25 NYS 1131 (aff 21 NYS 828)]. 
{a] Thus, although the govern- 
ment survey and plat of premises 
in controversy shows them to be up- 
land, and the mapping thereof into 
lots and blocks by a person claiming 
to be the owner indicates the same, 
the physical situation, as to whether 
such premises are or are not a part 
of the bed of a lake, will prevail. 
Illinois Steel Co. v. Bilot, 109 Wis. 
ited 84 NW 855, 85 NW 402, 88 AmSR 


50. Nevin v. Disharoon, 22 Del. 
278, 66 A 362; Moore v. McClain, 141 
N. C. 473, 54 SE 382. 

51. Diehl v. Zanger, 39 Mich. 601. 

{a] Separate drafts of surveys 
are evidence superior to connected 
drafts in case of any discrepancy be- 
tween them, but both are in evidence 
on the question of location. Gratz v. 
Beates, 45 Pa. 495. 

52. Brummell v. Harris, 148 Mo. 
430, 50 SW 93. 

53. Admissibility see supra § 224. 

Presumptions see supra § 205. 

_ Prior possession of plaintiff see 
infra § 265. 

54 See Evidence 22 C. J. p 1 et seq. 
See also infra §§ 252-264. 

{a] Evidence held sufficient to 
show title in plaintiff see Perryman 
v. Wright, 189 Ala. 351, 66 S 648; 
Suit v. Hershman, (Ind. A.) 118 NE 
310; Manas vy. Rafael, 27 Philippine 
419; Sydney Harbour Trust Comrs. 
v. Wailes, 5 Austr. C..l.-R. 879. 

[b] Evidence held insufficient to 
show title in plaintiff see Hmpire 
Ranch, ete., Co. v. Howell, 24 Colo. A. 
416, 138 P 1124; Hellman v. Roe, 275 
Ill. 158, 113 NE 989; Poynter_v. Hard- 
ing, 6 Ky. Op. 406; Hauer v. Davidson, 
113 Miss. 696, 74 S 621; Jarvis v. 
Lynch, 157 N. Y. 445, 52 NE 657 [aff 
91 Hun 349, 36 NYS 220]; Nolan v. 
Jalandoni, 23 Philippine 292; Busigo 
v. Jordan, 20 Porto Rico 274. 

5444. Leary v. New; 90 Ind. 502; 
St. Louis Public Schools v. Risley, 
28 Mo. 415, 75 AmD 131; Richardson 
v. Morris, 26 Pa. Super. 192. 

55. Admissibility see supra § 226. 

Presumptions see supra § 205 et 
sea. 

Public lands see infra § 253. 


56. Doe v. Edmondson, 127 Ala. 
445, 30 S 61. 
57. Nelson v. Omaha, 62 Nebr. 823, 


[§§ 250-252 


of, the premises in controversy, the weight and 
sufficiency of the evidence is governed by the general 


plaintiff alleges different sources 


of title he need prove only one good and paramount 


Deeds and Conveyances.®2®5 A 


deed is evidence only of a conveyance of such title 
as the grantor had in the land.®¢ 
undisputed the production of a deed may be suffi- 
cient to make a prima facie ease.°7 
hand where title is disputed the-mere production of 
a deed without proof is insufficient.5® 
sisting of a chain of title not reaching to one in 
possession is properly stricken out.58% 
facie proof of title is shown where the deed offered 
in evidence is accompanied with proof of possession 
some one of the grantors in his chain of title,°® 


Where title is 
On the other 
Hvidence con- 


But prima 


88 NW 154; Hutchison v. Brown, 
(OKl1.) 167 P 624. 

[a] A duly acknowledged war- 
ranty deed from the owner of the 
record title offered by plaintiff is 
prima facie evidence of title. Hutchi- 
son v. Brown, (OKl.) 167 P 624. 

58. Fla.—Florida Southern R. Co. 
v. Burt, 36 Fla. 497, 18 S 581; L’Engle 
v. Reed, 27 Fla. 345, 9 S 213; Dubois 
v. Holmes, 20 Fla. 834. 

Ga.—Nesmith v. Hand, 128 Ga. 508, 
57 SE 763; Bleckley v. White, 98 Ga. 
594, 25 SE 592. 

Ill.—Hewes v. Glos, 170 Ill. 436, 48 
NE 922. 3 

Kan.—Robertson v. Rock Island 
Lumber, ete., Co., 74 Kan. 117, 85 P 
799, 87 P 1134, 

Ky.—Lancaster v. McClary, 2 Litt. 


Md.—Hackett v. Webster, 97 Md. 
404, 55 A 480. 

N. Y.—Stevens v. Hauser, 39 N. Y. 
302, 7 Transcr. A. 7;\ McClellan v. 
Zwingli, 70 Hun 600, 24 NYS 871; 
Dominy v. Miller, 33 Barb. 386; Rob- 
erts v. Baumgarten, 51 N. Y. Super. 
482 [aff 110 N. Y. 380, 18 NE 96]; 
Oyster Bay v. Stehli, 154 NYS 849. 

Oh.—Middleton v. Westeney, 7 Oh. 
Cir, Ct. 393: 

Tenn.—McCrellis v. Wells, (Ch. A.) 

Pickering, 


64 SW 293. 
Utah.—Cottrell v. 32 
Utah 62, 88 P 696, 10 LRANS 404. 
Wis.—Ablard v. Fitzgerald, 87 Wis. 
576, 58 NW 745. 
. Se ee As v. Delaney, 29 N. 
[a] Without proof of the grantor’s 
possession or title (1) the mere pro- 
duction of a deed is not sufficient 
prima facie to sustain an averment 
of ownership. Hewes v. Glos, 170 Ill. 
436, 48 NE 922; Sheridan v. Cardwell, 
141 App. Div. 854, 126 NYS 781. (2) 
Mere production by plaintiff of the 
deed of his grantor is insufficient, 
where he is not the common grantor 
and is not shown to have had title 
or possession, Ablard v. Fitzgerald, 
87 Wis. 516, 58 NW 745. (3) Merely 
showing a deed to plaintiff’s’ ances- 
tor does not make out a prima facie 
case without showing any title in 
his ancestor’s grantors, and such de- 
fect is not supplied by defendant’s 
putting in evidence a deed from the 
administrator of plaintiff’s ancestor 
to his vendors without any testimony 
that defendant holds under that title. 
Bancroft v. Chambers, 10 Kan. 364. 
{b] A deed purporting to be by 
certain heirs, without evidence show- 
in,; that they were all the heirs of 
decedent, or proof that alleged de- 
cedent was dead, is insufficient. Mce- 
Crellis v. Wells, (Tenn. Ch. A.) 64 SW 


293. 
Start v. Clegg, 83 Ind. 78. 
Ala.—_Smith v. Bachus, 195 
Ala. 8, 70 S 261. 
Cal.—Leonard v. Flynn, 89 Cal. 548, 
ae P 1099; Morton v. Folger, 15 Cal. 


Dds 
Ill.— Chicago, ete., R. Co. v. Wins- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


I Oe ET 


§ 252] 


or by evidence tracing the title to a common source”? 
And where plaintiff 
shows conveyances through a long term of years from 
persons in actual undisputed possession, proof of a 
Again where de- 
fendant has purchased by a deed and is in possession 
it is prima facie evidence that he claims under that 
title.©? all lands included within the boundaries 
Where defendant shows a 
prior recorded deed conveying title out of plaintiff’s 
grantor and connects his own possession with such 
outstanding title it is immaterial whether or not it 
was given for the purpose of securing a debt.* 
Recitals in a deed®® may constitute prima facie 
But as a rule re- | 


or back to the government.® 


patent may be dispensed with.*1% 


specified in the deed.® 


evidence of the facts recited.®6 


low, 216 Ill. 166, 74 NE 815; Terhune 
v.—Porter, 212 Ill. 595, 72 NH 820; 
Stowell v. Spencer, 190 Ill. 4538, 60 
NE 800; Harrell v. Enterprise Sav. 
Bank, 183 Ill. 538, 56 NE 63; Ander- 
son v. McCormick, 129 Ill. 308, 21 
NE 803. 

Ind.—Applegate v. Doe, 2 Ind. 169; 
Doe v. West, 1 Blackf. 133. 

Kan.—Douglass v. Ruffin, 38 Kan. 
530, 16 P 783. 

Mich.—Cook v. Bertram, 86 Mich. 
356, 49 NW 42; Bennett v. Horr, 47 
Mich, 221, 10 NW 347; Gamble v. 
Horr, 40 Mich. 561. 

N. Y.—Stevens v. Hauser, 39 N. Y. 
302, 7 Transcr. A. 71; Arents v. Long 
Island R. Co., 89 Hun 126, 34 NYS 
1085 [aff 156 N. Y. 1, 50 NE 422]; 
Zink v. McManus, 49 Hun 583, 3 NYS 
487 [aff 121 N. Y. 259, 24 NE 467]. 

N. C.-—Gainey v. Godwin, 171 N. C. 
754, 88 SE 230. 

Oh.—Middleton v. Westerney, 7 Oh. 
Cit. Ctizs 93: ; 

Pa.—Bunting v. Lutz, 132 Pa. 192, 
19) -Al532 

Utah.—Cottrell v. Pickering, 32 
Utah 62, 88 P 696, 10 LRANS 404; Mc- 
Master v. Morse, 18 Utah 21, 55 P 70. 

Wis.—Hacker v. Horlemus, 74 Wis. 
21, 41 NW 965. ~ 

See also supra § 226. 

fa] As against a tax title plain- 
tiff’s deed and possession will estab- 
lish a prima facie case. Zink v. Mc- 
Manus, 49 Hun 583, 3 NYS 487 [aff 
121 N. Y. 259, 24 NE 467]. 


[b] As against a_ trespasser.— 
Coombs v. Hertig, 162 Ill. 171, 44 NE 
392. 

[c] Possession in one of the 


grantors having been shown, plaintiff 
is not compelled further to prove 
possession in subsequent grantees. 
Stevens v. Hauser, 39 N. Y. 302, 
Transcr. A. 71. i 

[d] A requested instruction that 
“plaintiffs, having shown only a 
paper title in this case, without pos- 
Session in them, or any one under 
whom they claim, are not entitled to 
recover” is properly refused, where it 
is stipulated that the persons under 
whom plaintiffs claim title by a 
series of conveyances were the own- 
ers of the land and were seized there- 
of for the purposes of partition. 
Bunting v. Lutz, 132 Pa. 192, 19 A 53. 

[e] When suing in ejectment 
after the death of the life tenant, to 
establish their prima facie right to 
recover, the remaindermen must show 
the death of the life tenant, that they 
were the remaindermen created by 
the deed, and that the grantor was in 
possession of the land when the deed 
was executed, or show a regular chain 
of title to them from a grantor in 
possession, or from the government. 
Smith v. Bachus, 195 Ala. 8, 70 S 261. 

60. U. S.—Pineland Club v. Rob- 
ert, 213 Fed. 545, 130 CCA 125. 

Fla.—-L’Engle v. Reed, 27 Fla. 345, 
9S 213. 

Gia Meco ae Ri honokee Min. 
Co., 114 Ga. 84, 3 941, 

Til.—Dean v. Gorton, 177 Ill. 624, 
52 NE 880; Roosevelt v. Hungate, 110 

1. 595. 
Mo.—Rogers v. Vanderburg, 168 
Mo. 430, 68 SW 340; Worley v. Hicks, 
161 Mo. 340, 61 SW_818. 

N. Y.—Zahm v. Dopp, 19 NYS 863. 


EJECTMENT 


third persons.*®’ 


but 
be shown. 


-Oh.—Middleton v. Westeney, 7 Oh. 
CinsiCt. 303: 

S. C.—Rawls v. Johns, 54 S. C. 394, 
32 SE 451. 

Utah.—Cottrell v. Pickering, 32 
Utah 62, 88 P 696, 10 LRANS 404. 

Wis.-—Ablard v. Fitzgerald, 87 
Wis. 516, 58 NW 745. 

See also supra §§ 32, 39. 

[a]. Where defendant claims wun- 
der plaintiff’s title plaintiff need not 
in the first instance show any title 
prior to the conveyance of the title 
to plaintiff. Worley v. Hicks, 161 Mo. 
340, 61 SW 818. 

[b] If there is no proof of a com- 
mon source of title, or that one whose 
deed is introduced as part of plain- 
tiff’s chain of title ever had any title, 
judgment must be for defendant. 
Rogers v. Vanderburg, 168 Mo. 430, 
68 SW 340. 

{c] Where a married woman is a 
common source of title to both 
parties, it is not error to fail to 
charge that plaintiff must prove ac- 
quisition of title from the common 
source by a good and legal title, 
where an instrument in evidence is 
construed to be a valid conveyance of 
land from_such woman to plaintiff. 


rawse v. Johns, 54 S. C. 394, 32 SH 
“Ta] A common grantor is not 


shown by evidence that defendant 
had in his possession a chain of title 
to the premises in dispute, a link of 
which w2s a conveyance from the 
person claimed by plaintiff to be the 
common grantor. McConnell ev. 
Cherokee Min. Co., 114 Ga. 84, 39 SE 


941. 

{e] Under some statutes a claim 
of title from a common source may 
be sufficiently shown by the affidavit 
of the plaintiff, his agent or attorney, 
unless defendant, his agent or at- 
torney denies that he ciaims title 
through such source. Hartshorn v. 
Dawson, 79 Ill. 108 (under Rev. St. 
[1874] c 45 § 25). i 

[f] Judgment for plaintiff is not 
sufficiently supported by proof of a 
decree in partition whereby the land 
in controversy was set apart to one 
who conveyed it to plaintiff's testator 
and of the deed conveying it, in the 
absence of proof of possession there- 
under. Greenleaf v. Brooklyn, etc., R. 


Co!, 182 N. Y. 408, 30 NE 762 [rev 8 
NYS 30]. 
61. Middleton v. Westeney, 7 Oh. 


Cirw Ct72393))44Ohs Cir, Dec 6b0mGto 
make out a prima facie case plaintiff 
must show a conveyance or chain of 
title from the person in possession 
and occupancy of the land at the time 
of executing the deed thereof, or must 
run his title to someone shown or 
admitted to be the common source of 
title or back to the government). 
See also supra § 33. ; 

61%. Arnold v. Brechtle, 174 Mich. 
147, 140 NW 610. 

62. Coulson v. Scott, 167 Ala. 606, 
52 S 486; Holbrook v. Brenner, 31 Il. 
501. , 

63. Cottrell v. Pickering, 32 Utah 
62, 88 P 696, 10 LRANS 404. 

64. Hamilton v. Cargile, 127 Ga. 
762, 56 SE 1022. 

65. Admissibility see supra § 226. 

Presumptions see supra § 209. 

66. McCreery v- Duane, 52 Cal. 


Lost instruments. 
a purported deed or title document which is alleged 
to have been lost or destroyed can only be estab- 
lished by clear, unequivocal, and convincing evi- 
dence.®® Not only the loss of the instrument,’° 
its proper execution™ 


[19ers LAs 


citals in a deed cannot have the effect of an estoppel 
in favor of one who was neither a party nor a privy 
to the deed,®" although where possession accompanies 
an ancient deed recitals therein have been considered 
prima facie evidence of the facts recited even against 


A claim of title by virtue of 


and. import7? must 


Plaintiff is entitled to recover upon an 
agreement in writing acknowledging ownership in 
lands, where the title or ownership is set forth in 


293; Empire Ranch, Ci, ge Cou eve 
Howell, 23 Colo. A. 348, 129 P 521; 
Empire Ranch, etc., Co. v. Howell, 22 
Colo. A. 389, 125 P 592. 

{al Recitals in deed of trustee.— 
fi) A recital in a deed given by a 
trustee of facts showing that the 
grantee is one of the beneficiaries to 
whom the trustee by the terms of 
the trust was required to convey is 
prima facie evidence of such facts in 
ejectment by the grantee against one 
not claiming to be a beneficiary under 
the trust. McCreery v. Duane, 52 Cal: 
293. (2) The recitals in a trustee’s 
deed on foreclosure of a trust deed 
are prima facie evidence of the facts 
therein stated, although the trust 
deed does not in terms so provide. 
Empire Ranch, etc., Co. v. Howell, 23 
Coloy VAN 348; -129..P 9520) Smhimpire 
Ranch, etc., Co. v. Howell, 22 Colo. 
A. 389, 125 P 592. 

67. Read v. Fletcher, 170 Ky. 498, 
186 SW _ 147; Miller v. Holman, 1 
Grant (Pa.) 243. See also Swainson 
v. Scftt, 111 Tenn. 140, 76 SW 909 (re- 
citals of a grant in deeds introduced 
by complainant in ejectment as links 
in his deraignment of title are not 
sufficient to establish the existence of 
an original grant as against a 
stranger to the deed claiming by title 
paramount and adverse). 

68. Dougherty v. Welshans, 233 
Pa. 121, 81 A 997; James v. Letzler,. 
8 Watts & S. (Pa.) 192. 

[a] “The general rule is that re- 
citals in a deed are evidence against 
the grantor and all persons claim- 
ing under him, but are not evidence 
against a stranger, or other person 
claiming under a title derived from 
the grantor before the deed contain- 
ing the recital. This rule which ap- 
plies to recent conveyances has a 
well’ established exception in the 
case of an ancient deed. Recitals 
in ancient deeds, where possession ac- 
companies the deed, are prima facie 
evidence of the facts recited even 
against third persons.” Dougherty 
v. Weishans, 233 Pa. 121, 133, 81 A 
997. See also Evidence §§ 1164-1186. 

69. Ark.—Steward v. Scott, 57 
Ark. 153, 20 SW 1088. 

Fla.—Harris v. Butler, 52 Fla. 253, 
42 S 186. 

Ga.—Greer v. Young, 113 Ga. 120, 
38 SE 314. 

Mo.—Napton v. Leaton, 71 Mo. 358. 

Pa.—Williams v. Milligan, 183 Pa. 
386, 38 A 1015. 

{a] Evidence sufficient.—Steward- 
v. Scott, 57 Ark. 153, 20 SW 1088. 

[b] Evidence insufficient.—Harris 
v. Butier, 52 Fla. 253, 42 S 186. 

70. Steward v. Scott, 57 Ark. 153, 
20 SW 1088; Harris v. Butler, 52 Fla. 
253, 42 S 186; Greer v. Young, 113 Ga. 
120, 88 SE 314; Napton v. Leaton, 71 
Mo. 358. 

{a] The sworn statement of a per- 
son claiming land under a deed al- 
leged to have been lost is not alone 
sufficient against parties claiming the 
land under the will of the alleged 


et 


Erpnters Napton v. Leaton, 71 Mo. 
71. Greer v. Young, 113 Ga. 120, 


88 SE 314. 
72. Greer v. Young, 113 Ga. 120, 38 


SE 314 
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the instrument and the existence and loss of the 
primordial title is shown,’? but a written acknowl- 
edgment of a prior title which does not recite the 
tenor of the original primordial title is not suf- 
ficient to authorize recovery in ejectment.” 
Execution, delivery, and registration. The fact 
that a deed or other instrument in defendant’s 
chain of title is missing will not prevent a judgment 
in his favor, where the evidence shows that such 
instrument has in fact been executed and de- 
livered,”® even though it has not been recorded*® or 
acknowledged,’? and notwithstanding minor defects 
in its execution;’® but a paper which is lacking in 
the essential requirements of a deed is not sufficient 
to support a claim of title.7® If it is clear that the 
officers represented in certificates of acknowledg- 
ment were in fact what they represented themselves 
to be, and that they were authorized to take acknowl- 
edgments and make such certificates, such certifi- 
cates become prima facie evidence of execution 
sufficient to entitle the deed to be read in evidence.®° 
But a certificate from the office of the secretary of 
state that no such person as the witness who at- 
tested the deed as justice of the peace was justice 
at the time the deed was executed is conclusive on 
an issue of forgery unless rebutted.*! The delivery of 
a deed is not necessarily evidenced by possession.®? 
A ‘deed executed by the attorney of the grantor is 
not sufficient to constitute a link in a chain of title 
without proof of a power of attorney from the 
grantor.8? The unauthenticated deed of a special 
commissioner not recorded for ten years has been 
deemed not even prima facie evidence of title.®* 
Identity of names, in a deed and patent, or in other 


73. Kittridge v. Cane, 22 La. Ann. 
519. {b] 

74, Hanson Lumber Co. v. Riggs 
Cypress Co., 1380 La. 772, 58 S 567. 

75. Billingsley v. Ricketts, 32 


Nebr. 438, 49 NW 443; Simmons v. 
Havens, 101 N. Y. 427, 5 NE 73 [aff 
29. Hun 119]. 


76. Billingsley v. Ricketts, 32 
Nebr. 438, 49 NW 443. But see Thorn 


EJECTMENT 


Wend, (N. Y.) 228, 21 AmD 316. 90. 
As against only a naked pos- 91. 
session evidence is insufficient where 
it consists only of a paper which pur- 92. 
ports to be a deed, but is a nullity, ]™m. 
being without seal and not acknowl- 
edged as required by statute, 
made by a married woman without 93. 
her husband joining, 
when made by a person who deraigned 


252-253 


[$§ 
instruments, is sufficient proof of identity of per- 
sons unless some circumstance calculated to create 
doubts of such identity, beyond the mere fact of 


change of residence between the receipt of one 
conveyance and another, is shown.®® Evidence that 


the name of one from whom defendant claimed to’ 


deduce his title was identical with the name-of the 
person who had owned the certificate of location 
is prima facie proof of identity of the person.*® 
[§ 253] (3) Public Lands.8’ Evidence which 
may be sufficient prima facie at least, to establish 
title to, or ownership of, public lands includes, sub- 
ject to the exceptions heretofore noted,®s certificates 
of purchase,’® or confirmation;°° certificates of 
the recorder of land titles;®! certificates of sur- 
vey;°2 and certificates of location.®? So evidence of 
title to public lands may be sufficiently shown prima 
facie by a patent or grant,°* or by recitals of heir- 
ship in a patent issued to one as heir of a homestead 
claimant.®> But recitals in a patent are not sufficient 
to show that the title is of an earlier date than the 
patent,®° and recitals of the date of the certificate 
of survey upon whicha grant isfounded is not suf- 
ficient evidence of the time when the survey. was 
made,’ although recitals in a warrant, when cor- 
roborated, may be sufficient to show that a previous 
warrant was issued.®® Again title to public lands 
may be sufficiently shown prima facie by a deed of 
conveyance from the trustees of the internal im- 
provement fund;°® by a deed of the surveyor-gen- 
eral and the statute authorizing him to sell;! by 
descriptive lists of the lands granted, certified, ap- 
proved, and filed in conformity with the statute ;? 
by copies of resolutions and of the act of cession 
Milburn v. Hardy, 28 Mo. 514. 


Macklot v. Dubreuil, 9 Mo. 477, 
43 AmD 550. 

Carrdll v. Norwood, 4 Harr. & 
(Md.) 287 (coupled with other 
strong evidence raising a presump- 
tion of the issuance of a patent). 

* Stanway v. Rubio, 51 Cal. 41. 
especially so 94. U. S—Gibson v. Chouteau. 13 
Wall. 92, 20 L. ed. 534 [rev 39 Mo. 


and 


v. Lister, 129 Iowa 223, 105 NW 434 
(evidence insufficient to establish 
right to possession under an un- 
recorded lost deed as against a title 
based on recorded instruments). 

Shh Goodell vy. Labadie, 19 Mich. 

78. Tesson v. Gusman, 27 La. Ann. 
266; Goodell v. Labadie, 19 Mich. 88. 

[a] Signature.—(1) A deed for the 
exchange of land executed alone by 
one of the parties and his wife may, 
with other proof, constitute some evi- 
dence of a conveyance by the other 
party. Goodell v. Labadie, 19 Mich. 
88. (2) In an action by one alleging 
purchase from an ancestor, if heirs 
do not in their answer deny the sig- 
nature of the ancestor to a contract 
of sale under which plaintiff claims, 
the signature need only be proved by 
one subscribing witness and by pre- 
liminary evidence by which the deed 
was admitted to registry. Tesson v. 
Gussman, 27 La. Ann. 266. 

79. Oregon, etc., R. Co. v. Grubis- 
sich, 206 Fed. 577; Carn v. Haisley, 
22 Fla. 317; Lancaster v. McClary, 2 
Litt. (Ky.) 4; Jackson vy. Miller, 6 
Wend. (N. Y.) 228, 21 AmD 316. 

[a] A manuscript found in a 
county clerk’s office, where it had re- 
mained for about seventeen years, 
and purporting to be a register of 
sales by the commissioner of for- 
feitures should, to make legal and 
sufficient evidence of sale, have been 
authenticated by the’ commissioner, 
or some proof should have been given 
that the book with this entry in it 
was found in the possession of the 
commissioner, Or among his papers 
if he was dead. Jackson v. Miller, 6 


no title from any source and was 
never in possession. Carn v. Haisley, 
£2 Fla. 317 

80. Mott v. Smith, 16 Cal. 533. 

81. Williams v. Goodall, 60 Ga. 
482. 

82. Tyler v. Hall, 106 Mo. 313, 17 
SW 319, 27 AmSR 337. 

83. Lancaster v. McClary, 2 Litt. 
(Ky.) 4; Smith v. Badura, 70 Or. 58, 
39 PelOTs 

{a] Where neither a deed nor let- 
ter of attorney on which it is based 
contains any evidence of any obliga- 
tion having been given by the an- 
eestor to convey the land, there is 
no sufficient evidence of such obliga- 
tion in the absence of other proof. 
Lancaster v. McClary, 2 Litt. (Ky.) 
4 


{b] Recitals, in a power of at- 
torney executed thirty-six years be- 
fore the trial of the heirship of the 
constituents in such power, from an- 
other of the devisees, together with 
slight parol proof of such heirship, 
are prima facie sufficient to entitle 
a party claiming such a conveyance 
by virtue of such power to recover in 
an action of ejectment. Jackson v. 
Russell, 4 Wend. (N. Y. 543 [aff 22 
Wend. 277]. 


84 McDermitt v.’ Forbes, 69 W. 
Va. 268, 71 SE 193. 
85. Mott v., Smith, 16 Cal. 533; 


Simpson vy. Malcolm, 43 N. B. 79. 
86. Gitt v. Watson, 18 Mo. 274. 


87. Admissibility see supra § 229. 


Presumptions see supra § 206. 

88. See supra §§ 249, 251. 

89. Wright v. Roseberry, 81 Cal. 
87, 22 P 336; Richter v. Riley, 22 Cal. 
639; Galipot v. Manlove, 2 Ill. 156. 


536]. 
Ark.—Carter v. Goodson, 114 Ark. 
62, 169 SW 806. 
an tea v. Buckman, 49 Cal. 
Ga.—Winter v. Jones, 10 Ga. 190, 
54 AmD 379. 
Ill.—Wiggins v. Lusk, 12 Ill. 132. 
La.—Haggerty v. Annison, 133 La. 
338, 62 S 946. 
Mich.—Lee v. Livingstone, 143 
Mich. 208, 106 NW 713. 
es ners v. Primeaux, 16 Nev. 


naa Y.—Brady v. Begun, 36 Barb. 

Wis.—Parkison v. Bracken, 1 Pinn. 
174, 39: AmD 296. 

{a] Patent embracing « town lot, 
although issued for a mining claim, 
makes out a prima facie case. Ab- 
bott v. Primeaux, 16 Nev. 361. 

[b] A state grant is considered 
not as the title, but as evidence by 
which it is shown that the pre- 
requisites of the law have been com- 
plied with. Winter v. Jones, 10 Ga. 


190, 54 AmD 379. 


95. Chant v. Reynolds, 49 Cal. 213. 

96. Marsh v. Brooks, 8 How. (U. 
S.) 223, 12° Li. ed. 1056. 

97. Henderson v. Parker, 3 Harr. 
& J. (Md.) 117. 

98. James v. Stockey, 13 FE. Cas. 
No. 7,185, 2 Wash. GC. C. 139. 

99. Bell v. Kendrick, 25 Fla. 778, 
6S 868. « 

1. Jackson v. Belknap, 12 Johns. 
CN: Y.) 96. 

2. Hannibal, etc., R. Co. v. Moore, 
37 Mo. 3388. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 258-254] 


duly authenticated, according to act of congress ;% 
and by records in a book of proceedings of commis- 
sioners to determine certain preémption claims.* If 
the lands are described as confiscated lands the 
proof should show that they have been confis- 
And it has been held that in an action 
for uncultivated land a plaintiff cannot recover 
merely because his name is the same as that used 
in the warrant, but it should also appear from the 
proof that he was the one who procured the war- 
rant, obtained the survey, or paid the purchase 
A claim of a variance of a patent 
from an entry must be shown by clear, satisfactory, 
An unlocated land cer- 
tificate coupled with other evidence will support the 
The oldest grant is con- 
elusive evidence at law except in the case of an 


cated.4% 


money.*% 
and unequivocal proof.® 
presumption of a sale.® 


older legal entry.’ 


[§ 254] (4) Descent or 


3. Augustus v. Graves, 9 Barb. (N. 
Y.).595: [aff 7:N. Vi. 305]: 
4. Delaunay v. Burnett, 9 Ill. 454. 


414. Hardy v. Jones, 6 N. C. 52; 
Hardy v. Jones, 4 N. C. 144. 

4144. Wolf v. Goddard, $ Waits. 
(Pa.) 544. 

5. Taylor v. Fletcher, 7 B. Mon. 
(Ky.) 80. 

[a] Where plaintiff relies on a 


military patent, one attempting to 
impeach his title thereunder must 
conclusively prove that the land for 
which it was issued varies from the 
entry pursuant to which it was is- 
sued. Rays v. Woods, 2 B. Mon. 


(Ky.) 217. : 
Rprbeut, 31. Tex. 


6. Lochridge v. 

iv. A. 676, 73 SW 

7 Bass v. Dunwiddie, 2 F. Cas. 
No. 1,092: Love v. Turner, 71 S. C. 
322, 51 SH 101; Brunn. Col. Cas. 190, 
Cooke (Tenn.) 130. 

{a] An instruction that, if the 
state had granted land, and it ap- 
peared that it had issued _an older 
grant, the presumption would be that 
it had reacquired title, is not cured 
by an instruction that, if it had no 
title when it issued the junivr grant, 
plaintiff must show title by adverse 
possession. Love v. Turner, 71 S. C. 
322, 51 SE 101. 
| 8 Admissibility _see supra § 230. 

814. Morgan vy. Fox, 4 Bibb (Ky.) 
565; Kelso v. Stigar, 75 Md. 376, 24 
A 18; Hunt v. Payne, 29 Vt. 172, 70 
AmD 402. : was 

[a] Number of heirs.—Plaintiff 
must show that he is the only heir 
or, if not, the number of heirs. Du- 
pon v. McLaren, 63 Ga. 470; Cook v. 
Sinnamon, 47 Ill. 214. . ‘ 

[b] Thus a declaration in eject- 
ment which counts upon the title be- 
ing in MR alone is, not supported by 
a patent to “M.R. and the other heirs 
at law of J.R., deceased,” without 
proof that MR _ is the sole heir at 
law of JR. Cook v. Sinnamon, 47 Ill. 
214. 

81%. Hogan v. Finley, 52 Ark. 55, 
11 SW 1035; Kelso v. Stigar, 75 Ma. 
376, 24 A 18; Elwood v. Lannon, 27 
Md. 200; Meehan v. Dobson, 131 NYS 
37; Clark v. Trinity Church, 5 Watts. 
& S. (Pa.) 266. g 

[a] Where one’s title was to ac- 
crue on the death of another without 
issue, under a certain age, he must 
jin action of ejectment show that both 
of these events have occurred. Clark 
vy. Trinity Church, 5 Watts & S. (Pa.) 
266 


[b] Thus (1) where land on the 
death of a minor descends first to his 
father and then to his mother for 
life, a sister of the deceased minor 
cannot sue in ejectment on the death 
of her father, although the latter de- 
vised the land to her, without show- 


[19 C. J.—75] 


Devise.® 
plaintiff claims by descent he must prove his heir- 
ship* and must also show the extinction of all rights 
of those entitled to claim before him.’% 
facie claim by descent is made by showing that 
the ancestor from whom plaintiff derives title died 


ELJECTMENT 


Where 
A prima | 


ing the death of her mother. Hogan 
v. Finley, 52 Ark. 55,11 SW 1035. (2) 
In Sprigg v. Moale, 28 Md. 497, 92 
AmD 698, where plaintiff claimed 
title by collateral descent, it was 
necessary for him to prove that the 
original ancestor from whom his title 
was derived had died without issue, 
notwithstanding it appeared that the 
ancestor had conveyed land more than 
one hundred years before the suit. | 

[ec] Where plaintiff’s father, if 
living, would be entitled to an estate 
by the curtesy plaintiff cannot re- 
cover in ejectment the estate of 
which her mother died seized with- 
out showing either by positive proof 
or presumption the death of her 


father. Rathbone v. Hamilton, 4 App. 
(D. C.) 475. 

9. U. S—Stockley v. Cissna, 119 
Fed. 812, 56 CCA 324. 

Ark.—Weaver v. Rush, 62 Ark. 51, 
34 SW 256. 

Fla.—Wilson v. Johnson, 51 Fla. 


870, 41 S 395. 

Ga.—wWall v. Central of Georgia R. 
Co., 1388 Ga. 347, 75 SH 253. 

Ind.—Brandenburg v. Seigfried, 75 
Ind. 568. 

Ky.—Watkins v. Northern Coal, 
ete., Co., 119 SW 225; War Fork Land 
Co. v. Spivey, 162 Ky. 600, 172 Sw 
1042. 

Mich.—De Mill v. Moffatt, 49 Mich. 
125, 13) NW. 3875 

N. Y.—Enders v. Sternbergh, 52 
Barb. [rev on other grounds 41 N. 
NGM GE 

Pa.—Jones v. Bland, 116 Pa. 190, 9 
A ae Jones v. Bland, 112 Pa. 176, 2 
A 541. 


Porto Rico.—Blondet v. Hermanos, 
14 Porto Rico 302. 

Tenn.—McCrellis v. Wells, (Ch. A.) 
64 SW 293. 
oN B.—Simpson v. Malcolm, 43 N. 

Palio 4 


See also supra § 230. 4 5 

[a] The father’s possession is evi- 
dence of title in the heir, and a widow 
claiming, where children are living, 
must connect her title by right with 
that of her husband as against de- 
fendant heir. Doe v. Barnard, 13 Q. 
B. 945, 66 ECL 945, 116 Reprint 1524, 
3 & 4 Wm. IV c 27 § 34. 

{b] Proof of intestate’s dying in 
possession is prima facie evidence of 
seizin in fee and sufficient unless re- 
butted, where ejectment is brought 
by administrator. Carnal! v. Wilson, 
21 WATK) (62/7716) AmiD 351; 

[c] . In Georgia in the statutory ac- 
tion to recover land an administra- 
tor’s deed is not sufficient evidence of 
title to authorize recovery without 
evidence to show that the intestate 
died seized and possessed of the land. 
Wall v. Central of Georgia R. Co., 138 
Ga. 347, 75 SE 253. 


t 
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seized of the premises,® and that plaintiff is the heir 
at law of such decedent,’° or that he is the sole sur- 
viving heir where he seeks to’ recover the entire 
interest in the land,!! although it has been held 
that he need not show that he is the sole sur- 
viving heir where there is evidence of an acknowledg- 
ment of plaintiff’s title by defendant,!2. where 
plaintiff shows a deed from the commissioner to 
himself under a decree of the probate court for a 
division between the heirs of the deceased,!? or 
where it is alleged and not denied that the land 
sued for had been allotted to plaintiff by an agree- 
ment among the heirs of a deceased ancestor.!* 
a title traced from an ancestor who acquired the 
fee by adverse possession is prima facie sufficient.?® 
Proof that defendant claims title under an heir 
of plaintiff’s grantor is sufficient prima facie 
evidence of common source to maintain plaintiff’s 
title if otherwise good.1* 
shows ownership and occupation by a remote an- 
cestor and possession by an immediate ancestor 
and conveyance to the latter may recover.1? 
a party claims as devisee it is sufficient in the first 
instance to prove the will'® and the seizin of his 


So 


And a defendant who 


If 


Clevinger v. Hill, 4 Bibb (Ky.) 
498; McCormick v. Skelly, 201 Pa. 
184, 50 A 765; McCrellis v. Wells, 
(Tenn. Ch. A.) 64 SD 298; and cases 
infra note 11. 

[a] A deed purporting to be exe- 
cuted by heirs is not prima facie evi- 
dence that they are heirs of the 
patentee, but the death of the pat- 
entee and their relation to him should 


be shown. Clevinger v. Hill, 4 Bibb 
(Ky.) 498. 
{[b] That decedent died intestate 


and that children in possession are 
his heirs is shown prima facie by a 
record issued on a judgment against 
decedent’s “administrator.” McCor- 
mick v. Skelly, 201 Pa. 184, 50 A 765. 

{c] The death of the ancestor he- 
fore the date of the demise must be 
proved where the lessor claims title 
by descent. Taylor v. Whiting, 4 T. 
B. Mon. (Ky.) 364. 

11. Ala. Hudson vy. Vaughn, 147 
Ala. 690, 40 S 757. 

Rare C.—Posey v. Hanson, 10 App. 

Ga.—Gatlin v. Peacock, 1385 Ga. 
582, 69 SE 913; Wood v. Haines, 72 
Ga. 189; Brown v. Colson, 41 Ga. 42. 
_ Ky.—McIntosh v. King, 119 SW 
193; Dunn v. Garnett, 129 Ky. 728, 
112 SW 841. : 

Nebr.—Powell v. Ventis, 95 Nebr. 
542, 145 NW 1005. 

And see supra § 230. : 

[a] Failure of plaintiffs to show 
that they were all of the heirs, and 
the only heirs of decedent, was fatal 
to their right to recover the entire 
interest in the land. Hudson v. 
Vaughn, (Ala.) 40 S 757. 

[b] A deed to plaintiff’s mother of 
a life estate, remainder to her chil- 
dren, possession by~the mother, and 
evidence that plaintiff was the only 
child and that her mother was dead 
makes out a prima facie case. Mc- 
Lendon v. Horton, 95 Ga. 54, 22 SH 45. 
Dean Roberts v. Foreman; 22 Ga. 

13. Williams v. Williams, 170 Ala. 
143, 54 S107 


14, McIntosh v. King, (Ky.) 119 
Sw 193. 
15. McWhorter vy. 


Hetzell, 124 
Ind. 129, 24 NE 743. ; 

[a] Under claim or color of title. 
Bridges v. Rush, 62 Ark, 51, 34 SW 

16. Stinnett v. House, 1 Tex. Un- 
rep. Cas. 484. 

17. Tidwell v. McCluskey, 191 Ala. 
38, 67 S 673; Hawes v. Rucker, 94 Ala. 
166, 10 S 8b. 

18. Pineland Club v. Sanders, 214 
Fed. 85, 180 CCA 612; Pineland Club 
v. Roberts, 213 Fed. 545, 130 CCA 
ee ee V. Bland, 116 Pa. 190, 9 


[a] A certificate by an ordinary 
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ancestor’? as by showing that his testator was in 
possession at the time of his death;° but in the 
absence of evidence that the testator died seized 
of the land there can be no recovery.?t So where 
plaintiff claims through the will of a testator he 
must prove title in the testator or he cannot re- 
cover even as against a defendant without title.?*” 
The probate of a will and issuance of letters testa- 
mentary is prima facie evidence of the death of 
the testator? but the appearance of a defendant 
naming himself executor when admitted in ejectment 
instead of the tenant in possession, is no evidence 
in the suit of the death of his alleged testator under 
whom he claims.?? The probate of a will. unap- 
pealed from is also prima facie evidence of the 
validity of the will,?* and a transcript of the record 
of probate, where it contains proofs that the will 
was duly admitted to probate, is sufficient proof 
of the due execution of the will.2° The will offered to 
show title must be shown to embrace the land in 
controversy or it will not be competent evidence.?® 

[§ 255] (5) Sales under Execution:?’ A prima 
facie case is made by showing a valid purchase 
under an execution sale,?® particularly if coupled 


EJECTMENT 


[§§ 254-255 


with evidence of possession of the execution debtor 
at the time of judgment?® or when the sale was 
made thereunder.2° Thus it has been held that a 
prima facie case is made upon introducing the 
sheriff’s deed,?+ or the. judgment, execution, and 
deed,?2 or judgment, execution, sale and sheriff’s 
deed,?2% although some cases hold that in addition 
to such proof it should also appear that at the time 
of the levy and sale defendant was in possession ;°?% 
that the sheriff was authorized to sell;3?% and that 
defendant in execution had some interest or estate 
in the land sold which was ‘subject to levy and 
sale.s2% And where one party claims under a 
sheriff’s deed and the other under a prior deed 
from the execution debtor it should be shown af- 
firmatively by the former that the judgment lien 
attached to the land before its sale to the latter.??% 
In ejectment against defendant in execution by the 
lessee of the vendee of the purchaser at the execu- 
tion, plaintiff will be entitled to recover on evidence 
of title in plaintiff’s lessor before the demise, al- 
though in the declaration the demise is laid in 
blank ;33 but where the evidence is sufficient to 
sustain a finding that plaintiff’s lessor was dead at 


in possession of the property, plain- 


under the seal of the ordinary’s court 
that a person named had regularly 
qualified as executrix of the last will 
of R, releases to her as executrix for 
all claims and demands bearing in- 
dorsements showing that they were 
recorded, the sealed acknowledgment 
from the husband of a daughter of 
the testator of the receipt of the 
chattels to which she was entitred, 
all of which was over thirty years 
old and self-proving, and a copy of 
Similar release certified under the 
hand and official seal of the ordinary 
as having been recorded, sufficiently 
showed that such testator left a will 
which had been duly probated. Pine- 
land Club v. Robert, 213 Fed. 545, 130 
CCA. 125. 

19. Gaulbaugh v. Rouse, 104 SW 
959, 31 KyJ., 1195; Enders v. Stern- 
bergh, 52 Barb. 222 [rev on other 
grounds 41 N. Y. 619]; Jones v. 
Biand, 116 Pa. 190, 9A 275 


20. Jones v. Bland, 116 Pa. 190, 
9 A 275. 
21. Gaulbaugh vy. Rouse, 104 SW 


959, 31 KyL 1195; Enders v. Stern- 
bergh, 52 Barb. (N. Y.) 222 [rev on 
other grounds 41 N. Y. 619]. 

214%. Enders v. Sternbergh, 52 
Barb. 222 [rev on other grounds 2 
ru Dec. 31, 1 Keyes 264, 33 HowPr 

4]. 

22. Hendrix v. Boggs, 15 Nebr. 
469, 20 NW 28. 
be Buntin v. Doe, 1 Blackf, (Ind.) 

24. Holliday v. Ward, 19 Pa. 485, 
57 AmD 671. 

25. McDevitt v. Deacon, 83 N. J. 
L. 712, 85 A 186; Allaire v. Allaire, 
SHENG Jia doo, OLA fat 9 UNE eds tel B4]: 

26. Gaines v. Carriker, 50 Mo. 564. 

27. Admissibility see supra § 233. 

Presumptions see supra § 207. 

28. Cal.—Los Angeles County 
Bank v. Rayner, 61 Cal. 145; Royon 
v. Gullee, 3 Cal. Unrep. Cas’ 301, 3 
P 672. 

Fla.—McClellan v. Solomon, 23 Fla. 
437, 2 S 825, 11 AmSR 3881. 

Ind.—Roe v. Ross, 2 Ind. 99. 

Ky.—Locke v. Coleman, 4 T. B. 
Mon. 315. 

Mo.—Cummings v. Brown, 181 Mo. 
711, 81 SW 158. 

N. C.—Wainright v. Bobbitt, 127 
N. C. 274, 37 SE 336. 

Pa.—Soper v. Guernsey, 71 Pa. 219. 

{a] Parties claiming under sepa- 
rate sales.—Where, in an action of 
ejectment, one of the parties claims 
title purchased at a sale under a 
judgment against a fraudulent 
grantor, and the other claims title 
purchased at a sale under a decree 
against the same grantor, which de- 


cree adjudged the conveyance fraudu- 
lent and subjected the land to sale 
as the property of such grantor, the 
introduction in evidence, or admis- 
sion by the iatter party of the de- 
cree and proceedings upon which it 
is founded, relieves the former from 
making proof of the fraud in such 
conveyance. McClellan v. Solomon, 
23 Fla. 487, 2 S 825, 11 AmMSR 381. 

{b] Judgment non obstante vere- 
dicto was properly entered for plain- 
tiff where he claimed as holder of the 
record title acquired at a _ sheriff’s 
sale, and defendants claimed through 
a deceased wife of the execution de- 
fendant, alleging that he became 
trustee of the property for her 
through purchase with her money, 
but failed to show that it was bought 
by the wife or for her account or 
under any agreement that it was to 
be deeded to her. Hare vy. O’Brien, 
247 Pa. 30, 92 A 10838. 

29. Colvin v. Baker, 2 Barb. (N. 
Y.) 206 (when the judgment was 
docketed). 
~z [a] Any one coming into posses- 
sion under him, becomes, upon the 
execution of the sheriff’s deed of 
the premises, on a sale thereof un- 
der the judgment, quasi tenant at 
will to the purchasers at the sale. 
Colvin v. Baker, 2 Barb. (N. Y.) 206. 

30. Locke v. Coleman, 4 T. B. Mon. 
eye) 315; Rumfelt v. O’Brien, 57 Mo. 


[a] A sheriff’s deed (1) is an ad- 
mission that the execution debtor 
owned the property at the date of 
the execution sale. Rumfelt v. 
O’Brien, 57 Mo. 569. (2) But it has 
been held that the sheriff’s purchaser 
does not show title or possession in 
the execution debtor by offering the 
levy and the sheriff’s deed in evi- 
dence. Herber v. Shoemaker, 7 Pa. 
Co. 496. (3) Where plaintiffs sued 
for an undivided sixth interest in the 


land, evidence of a judgment 
against one L, the levy of an 
execution on his interest in the 


land, the sale of his interest under 
the execution, the sheriff’s deed to the 
plaintiffs, and a deed to said land, 
executed to defendant by L and eight 
others, was not sufficient to show that 
plaintiffs have an undivided one- 
ninth interest in the land. Benners 
ae Rhinehart, 109 N. C. 701, 14 SE 


31. Cummings v. Brown, 181 Mo. 
711, 81°SW 158. 

[a] Title out of state——Where de- 
fendant claimed title under a deed 
executed in 1884 by the devisee of a 
will probated in 1826, but neither the 
grantor nor the testator had ever been 


tiff, on showing title out of the state 
and a sheriff's deed to the property, 
was entitled to its judgment. Wain- 
wright v. Bobbitt, 127 N. C. 274, 37 
SE 336. ; 

32. Los Angeles County Bank v. 
Raynor, 61 Cal. 145; Hardin v. Cheek, 
48 N. C. 1385, 64 AmD 600; Birbeck v. 
Kelly, 6 Pa. Cas. 348, 9 A 3138. 

{a] Recitals of a sheriff’s deed 
are prima facie evidence of the exe- 
cution, levy, and sale. Wainwright 
v. Bobbitt, 127 N. C. 274, 37 SE 336; 
Hardin v. Cheek, 48 N. C. 135, 64 
AmD 600. 

{b] Lost execution.—The rule 
may not be affected by the fact that 
the execution is lost where the record 
shows it was issued and the deed 
has been on record for a long time. 
Riffert v. Lehigh Valley, etc., Co., 232 
Pa. 629, 81 A 810. 

fc] Decree.—Where the sale was 
made by execution under a decree in 
equity, plaintiff must show the de- 
cree and enough of the pleadings and 
orders to show that the decree was 
pronounced in a properly constituted 
eause. Lyerly v. Wheeler, 33 N. C. 
288, 53 AmD 414; Williamson v. Bed- 
foray. 32 Ne Or 198 

32144. De Vendell v. Doe, 27 Ala. 
156; Livingston v. Moore, 252 Ill. 447, 
96 NE 862; Carpenter v. Sherfy, 71 
fll. 427; Shipley v. Shook, 72 Ind. 511; 
Mercer v. Doe, 6 Ind. 80; Neilson v. 
Neilson, 5 Barb. (N. Y.) 565. 

[a] Substantial compliance with 
the requirements of the statute au- 
thorizing such sale should be shown. 
Hundley v. Taylor, 25 SW 887, 15 
Kyl 808. 

{b] Judgment and process under 
which sale was made need only be 
introduced and not the intermediate 


ere none: Kane v. Doe, 17 Miss, 
° . 
3214. Yost %. Brown, 5 Kulp (Pa.) 


111; Pratt v. Phillips, 1 Sneed (Tenn.) 
£43, 60 AmD 165; Hamilton v. Jack, 1 
Sneed (Tenn.) 81; Tobin v. McDou- 
gall, 47 N. S. 470. 
324%. Morss v. Doe, 2 Ind. 65. 
32144. Prestwood v. Horn, 195 Ala, 
450, 70 S.134; Carter v. Smith, 142 
Ala. 414, 38 S 184, 110 AmSR 36; 
Hendon v. White, 52 Ala. 597; Co- 
lonial Inv., etc., Co. v. Demerchant, 
38 N. B. 431. 
eee Boatwright v. Porter, 32 Ga. 


33. Snowdon v. McKinney, 7 B. 
Mon. (Ky.) 258 (commencement of 
the lessor’s title being shown, if the 
date of the-demise is to be fixed by 
construction, that construction will 
be most reasonable which fixes it at 


; A 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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order confirming the sale and the deed.*® 


Lo ee eS | erie @ i ee A 


the time the action was brought the right to re- 
cover on the demise is defeated.*4 The judgment 
need not be proved by production of the record 
in the action against defendant in execution.3+% A 
recital in the sheriff’s deed of an assignment of the 
certiticate of purchase to the grantee in the deed 
is nut binding on the holder of the certificate of 
sale who was not a party to the deed,***% and if 
the certificate as introduced in evidence appears 
not to have been assigned there can be no recovery 
without proof showing such assignment.**% So 
where the names of purchasers at a sheriff’s sale 
are affixed by a third person to a power of attorney 
to assign the certificate of sale, a plaintiff claiming 
under a sheriff’s deed to the assignee against one 
not the judgment debtor should show authority in 
such third person to affix the signature.°4% 

[§ 256] (6) Sales under Foreclosure.25 Evi- 
dence of title under a foreclosure decree and sale 
may establish a prima facie case,?* which, however, 
may Je overcome by a deed made prior to the 
mortgage.°?7 A prima facie case may be made 
by showing the decree of foreclosure, the sale, the 
But a 
decree of foreclosure, where jurisdiction was not 
obtained over the mortgagor, is not evidence that 
the mortgage debt was due and unpaid, in 
ejectment by the mortgagee against a stranger 
who claims the mortgaged premises under a tax 
deed;*° and the sheriff’s certificate of sale under 
a mortgage foreclosure is not proof of the mort- 
gage and power.*® So also title prima facie may 
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be shown by a deed of trust and the trustee’s deed 
thereander.*t And a plaintiff claiming under a sale 
by virtue of a deed of trust need not show a com- 
pliaunee with all the preliminaries showing the 
authority of the trustee to sell! The note secured 
need not be introduced by plaintiff claiming under a 
deed executed in pursuance of a sale by a mortgagee 
under a power in the mortgage.‘1% 

[§ 257] (7) Tax Sales.42 A prima facie case 
may be made by proof of a purchase at a tax sale;*% 
and it has been held that plaintiff is entitled, in 
absence of evidence of defendant’s title, to recover 
merely on proof of a tax deed,*# or upon showing 
title out of the state, the assessment of taxes and 
sale therefor, and a sheriff’s deed to him.*® But 
it has also been held that one claiming under a 
tax deed must show his title back to the government 
or to one in possession,*® and that the mere production 
of a tax deed from the state auditor is insufficient 
to establish title;47 nor can an outstanding tax title 
be predicated upon a deed from a city reciting 
only that the tax collector conveyed the land to 
the city for the consideration specified.*s The 
prima facie case may of course be overcome.*® Where 
the claim is under a tax deed and a decree quiet- 
ing title the invalidity of the tax deed is imma- 
terial unless the decree is void.°° 

[§ 258] (8) Gifts, Parol Sales, or Contracts 
to Convey.5t A party who relies on a parol con- 
tract of sale must make elear, distinct, and un- 
ambiguous proof of the contract,*? especially where 
the contract is between parents and children;°* 


e 
a period when the title would have 
authorized the demise to be made). 
34. Watson v. Tindal, 24 Ga. 494, 
471 AmD 142. 
c bers oa Rutherford v. Raburn, 32 N. 


"3414. Prentice v. How, 84 Wash. 
136, 146 P 388. 1 
oars Carpenter v. Sherfey, 71 Ill. i 


427. 
344. Clafiin v. Robinhurst, 40 
Wis. 482. 

35. Admissibility see supra § 234. 

Presumptions see supra § 207. 

36. Cal.—Daniels v. Henderson, 49 
Cal. 242. 

Ga.,—Scott v. Singer, 54 Ga. 689. 
eee v. Schumacher, 99 Ill. 

Ind.—Brown v. Cox, 158 Ind. 364, 
63 NE 568; Burkhard v. Schneider, 80 
Ind. 140. 
ean Y.—Sinclair v. Jackson, 8 Cow. 
2 ees Moore v. Frazer, 15 Or. 635, 16 

Ont.—Davidson v. McKay, 26 U. C. 
Q. B. 306. 

[a] Where plaintiff after fore- 
closure and redemption expired pro- 
cures the deed, defendant unlawfully 
withholding the property precludes 
the necessity of showing that the 
latter’s possession was unlawful. 
Brown v. Cox, 158 Ind. 364, 68 NE 568. 


ele Sidwell v. Schumacher, 99 Ill. 
426. 
38. Moore v. Frazer, 15 Or. 635, 16 


P 869; and cases supra note 37. 

{a] A stranger to the decree may 
make a prima facie case by showing 
the decree, the order confirming the 
sale, and the sheriff’s deed. Moore v. 


y erazer tb Or: 635.16 2.869: 


39. Fladland v. Delaplaine, 19 Wis. 
9 


459. 

40. Anderson v. Schultz, 37 Minn. 
76, 33 NW 440 (although a sheriff's 
certificate of sale is prima facie evi- 
dence of title, and the proceedings 
under power of sale in mortgage 
regular, yet the certificate of sale is 
not proof of the mortgage and 


power). 
Kaelin, 22 Cal. A. 


41. Kinard v. 
383, 134 P 370. But see Bur- 


sey v: Lyon, 32 App. (D. C.) 321 
(holding that mere production by 
plaintiff of a deed in his chain of 
title from the trustee under a trust 
deed securing his debt and reserving 
the right of possession to the grantor 
until default in payment, no default 
being shown, is insufficient). é 

4144. O’Day v. Vasant, 13 D. C. 


3. 

4144. Pardee v. Lindley, 31 Ill. 174, 
83 AmD 219. , 

42, Admissibility see supra § 238. 

Presumptions see supra § 20 . 

43. Cal._—Cooper v. Shepardson, 51 
Cal, 298. 

Kan.—Priest v. Robinson, 64 Kan. 
416, 67 P 850. 

Mo.—Stevenson v. Black, 168 Mo. 
549, 68 SW 909. 

N. C.—Moore v. Byrd, 118 N. C. 688, 
23 SH 968. 
BA ap iy v. Ross, 1 Watts & S. 

44, Cooper v. Shepardson, 51 Cal. 
298; Moore v. Byrd, 118 N. C. 688, 23 
SE 968. 

45. Foust v. Ross, 1 Watts & S. 
(Pa) n501. 


46. Grayson v. Schlamm, 126 Ind. 
142, 25 NE 810. 
47. Moreau v. Detchemendy, 41 


Mo. 431. 

48. Beecher v. Hicks, 7 Lea 
(Tenn.) 207. 

One Cooper v. Shepardson, 51 Cal. 


_ [a] That no redemption was had 
is only proved prima facie by the tax 
deed, and the fact of redemption may 
be shown. Cooper v. Shepardson, 51 
Cal. 298. 

60. Priest v. Robinson, 64 Kan. 
416, 67 P 850. 

51. Admissibility see supra § 235. 

Equitable title see infra § 242. 

52. Colo.—Davis vy. Holbrook, 25 
Colo. 498, 55 P 730. 

Ind.—Zenor v. Johnson, 111 Ind. 42, 
11 NE 616. 

Ky.—Ramey v. Crum, 69 SW 950, 
24 KyL 741. 

Nebr.—Dawson v. Dawson, 26 Nebr. 
716, 42 NW 744. 

Pa.—Crail v. Crail, 6 Pa. 480. 


Wash.—Pearl Oyster Co. v. Seattle, 
etc., R. Co., 53 Wash. 101, 101 P 503. 
‘ Wis.—Grindo v. McGee, 111 Wis. 
531, 87 NW 468. 

Wyo.—Anderson v. Rasmussen, 5 
Wyo. 44, 36 P 820. ‘ 

[a] Analogy to specific perform- 
ance.—Where defendant relies on 
possession and valuable improve- 
ments under an oral contract of pur- 
‘chase from plaintiff’s grantor of 
which plaintiff had notice, the de- 
fense, to prevail against plaintiff’s 
title, must be established by evidence 
as clear and satisfactory as would be 
necessary to enforce specific perform- 
ance of a contract in a court of 


equity. Davis v. Holbrook, 25 Colo. 
493, 55 PB 730. 
[b] Evidence held _ sufficient.— 


Evidence tending to show that plain- 
tiff’'s grantor had agreed orally. to 
sell the land to defendant, that de+ 
fendant had paid part of the pur- 
chase price in cash and the balance 
by the rents of oil and gas leases 
made by plaintiff’s grantor under an 
agreement with defendant that the 
rentals should be received on account 
of the purchase price, and that de- 
fendant was in possession under the 
contract as owner, and had paid 
taxés, cultivated the soil, and made 
improvements, was sufficient to sus- 
tain the title of defendant. Parry v. 
Miller, 247 Pa. 45, 93 A 30. 

53. Zenor v. Johnson, 111 Ind. 42, 
11 NE 616; Ramey v. Crum, 69 SW 
950, 24 Kyl 741; Goodin v. Goodin, 
172 Mo. 40, 72 SW 502; Edwards v. 
Morgan, 100 Pa. 330; Harris v. Richey, 
56 Pa. 395 


fa] Evidence held = § sufficient.— 
Where plaintiff claimed by a deed 
from his father and defendant, who 
was a nephew of plaintiff, claimed un- 
der a parol contract with plaintiff's 
father before the deed to plaintiff, 
under whieh contract he took posses- 
sion, testimony of defendant’s mother 
that after he became of ave his 
grandfather, in the presence of wit- 
nesses, agreed that if defendant 
would give un his trade and live with 
him he would leave him the land in 
controversy, coupled with evidence of 
declarations by the grandfather con- 
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but where possession is held under a parol contract 
of sale for a great length of time, the possessor is 
_ not to be held to the same strictness of proof of 
the contract required in case of a recent bargain.** 
Clear and satisfactory proof is also required to 
find that defendant holds under plaintiff, where 
the latter has abandoned an agreement for sale and 
defendant has a clear legal title from the common- 
wealth, and has held possession for years under a 
claim of ownership.®> If the evidence shows an 
intention of a donor to convey an absolute estate 
to defendant and the donee had been in actual 
possession, the latter is entitled to recover.°® A party 
claiming under a gift or contract of sale should 
also show that the donor or vendor had title.5? 

[§ 259] (9) Partition or Division by Cotenants 
or Heirs.°® Proof of a parol partition of land need 
not be established by as great a degree of proof 
as is required in case of a parol sale? Where 
plaintiff’s proof of title under proper proceedings 
in partition is complete and defendant’s possession 
is admitted, a clear right to recovery is shown.®° If 
a release of a part, including nearly all the premises, 
is shown to have been made for the purpose of 
making partition, and all the lots of the patent are 
held agreeably thereto, and no outstanding title in 
the remaining patentees appears, perfect title to the 
whole becomes a legal inference.*t 

[§ 260] (10) Escheat.°? An escheat grant is 
prima facie evidence that the land granted was 
liable to escheat at the date of issuing the escheat 
warrant and not antecedently.®* In case of escheat 
the evidencé must exclude all reasonable doubt 
that the tenant whose lands are claimed as 
escheated died without heirs.°* 

[§ 261] (11) Adverse Possession.®® 


firming such promise, and a paper j 
signed by the grandfather purporting 


Since 


EJECTMENT 


Md.—Cadwalader: v. Price, 111 Md. 
310, 73 A 278, 184 AmSR 603, 19 Ann 


[8§ 258-263 


possession of land in such way and for such time 
as to make it adverse creates the presumption of a 
grant,°® a party relying upon an adverse possession 
may make a prima facie case upon sufficiently prov- . 
ing an occupation for the time and in the manner 
necessary to constitute such adverse holding.&” A 
showing of a prima facie title under a certificate 
of purchase from the federal government may also 
be overcome by proof that at the time of the loca- 
tion the land was in the adverse possession of the 
adverse party.®® Where defendant has held posses- 
sion under a deed to him for a time nearly enough 
to acquire title by adverse possession his right 
cannot be overcome by slight evidence.®® Where the 
defense of adverse possession is based on a mixed 
possession by both parties, right of possession is 
in that party who shows legal title.?° To support a 
plea of prescription interposed as a defense in a 
petitory action it has been held that defendant 
must show an actual and continuous possession as 
owner for the entire term.7°% 

[§ 262] (12) Equitable Right, Title, or De- 
fense.74, Where plaintiff seeks to recover on an 
equitable title as against the holder of the legal- 
title he must show a case which in equity would en- 
title him to specific performanee.72 If an equitable 
defense is relied on it must be clearly and distinctly 
proved." 

[§ 263] (13) Judgments, Decrees, and Records 
in General.’* While no right is definitely determined 
by a judgment in ejectment,’> yet when a party en- 
ters under such a judgment and. then conveys to 
a third person for a valuable consideration, who 
enters under his deed, such entry and possession 
afford prima facie evidence of right.7° So an award 
may be sufficient evidence of title to support or 


been taken to conceal such person’s 
ownership from his creditors, the 


to be a will to defendant, was suffi- 
cient to sustain a verdict for defend- 
p Smith, 204 Pa. 310; 
4A 2 


54. eee v. Elwell, 48 Pa. 361. 

55, Crail wveCrail, 6 Pa. 480. 

56. ph teuuatienel Bank v. Fife, 95 
Mo. 118, 8 SW 2 

57. deren | ees 
Wyo. 44, 36 P 820. 

[a] A written contract of sale of 
land to plaintiff is not sufficient to 
warrant a recovery without proof of 
the vendor’s title. Anderson v. Ras- 
mussen, 5 Wyo. 44, 36 P 820. 

58. Admissibility see supra § 237. 
Howell v. Mellon, 189 Pa. 169, 


6. 
Wright v. McCormick, 77 N. C. 
See! v. Campbell, 10 Johns. (N. 


o. 
62. Admissibility see supra § 239. 
63. Wilson v. Inloes, 6 Gill. (Md.) 


a0 
oe Jackson v. Etz, 5 Cow. (N. Y.) 

65. Admissibility see supra § 240. 

Presumptions see supra § 212. 

66. See Adverse Possession § 650. 

67. U. S.—Fletcher y. Fuller, 120 
U.S. 534, 7 SCt 667, 30 L. ed. 759; Ful- 
CANE Fletcher, 44 Fed. 34. 

A 
43 S 736. 

Ark.—Weaver v. Rush, 62 Ark. 51, 
34 SW 256. 

Cal.—Baum v. Reay, 96 Cal. 462, 29 
PaLlignot oo. 

Canal Zone.—Villalobos v. Foleston, 
2 Canal Zone 34. 

Hawaii—Leialoha v. Wolters, 21 
Hawaii 304. 

Tll.—Worley v. Crawford, 252 Ill. 
378, 96 NE 821; Eddy v. Gage, 147 Ill. 
162, 35 NE 347; Lair v. Mayfield, 46 
Til. 509. 

Ind._MeWorter v. Heitzell, 124 
Ind. 129, 24 NE 743. 


ant. Sy auke ae v. 


Rasmussen, 5 


Cas 547. 

N. Y.—Blackman v. Striker, 142 N. 
Y. 555, 37 NE 484; Staples v. Schnack- 
enberg, 148 App. Div. 161, 132 NYS 
1092; Jackson v. Town, 4 Cow. 599, 15 
AmD 405. 

N. C.—Price v. Jackson, 91 N. C. 11. 
Bote ee eey v. Braden, 96 Pa. 

S. C.—Seacoast Timber Co. v. 
Thomas, 98 S. C. 111, 82 SE 274; Kolb 
We Jones, 62 S. C. 193, 40 SE 168; 
Thomas y. Dempsey, 53S. C. 216, 31 
SE 231. 

Tenn. Ta eres River v. Wil- 
liams, (Ch. A.) 57 SW 396 

Utah.—McMaster v. Morse, 18 Utah 
ON bees 

Wis.—Larzelere v. Wood, 136 Wis. 
541, 117 NW 1013. 

oo also Adverse Possession §§ 1, 

9) 


[a] Where only part of the land 
in controversy is claimed by adverse 
possession claimant must prove what 
part is claimed. Cadwalader v. Price, 
111 Md. 310, 73 A 278, 134 AmSR 603, 
19 AnnCas 547. 

68. McTarnahan v. Pike, 91 Cal. 
5405 27P 784. 

69. Wmery v. Johnson, 37 Nebr. 53, 
55 NW 225. 

70. Nevin v. Disharoon, 22 Del. 
278,66 A 362. 
| 70% Davis v. Young, 36 La. Ann. 

71. Admissibility see supra § 242. 
jug eaae to convey see supra § 

te Edwards v. Morgan, 100 Pa. 


fa] Fraudulent conveyance.—On 
an issue in ejectment, of whether a 
certain person, as whose property the 
premises in dispute were sold by his 
assignee in bankruptey to plaintiff, 
was the real owner, notwithstanding 
the legal title was alleged to have 


evidence was sufficient to warrant an 
inference of fraud and to require a 
submission of that issue to the jury. 
Schock v. Solar Gas Light Co., 222 
Pa. 271, 71 A 94. 

[b] ‘Sale fraudulently made. — 
Where the evidence sufficiently shows 
a fraudulent sale and purchase of 
plaintiff’s lands by one in a confi- 
dential relation, there being no ele- 
ment of estoppel, plaintiff is entitled 
to recover the rs in ejectment. 
Roe v. Doe, 31 Ga. 

73. Ala.—Bolen re ‘Hoven, 150 Ala. 
448, 43 S 736. 

Ae te SOR v. Fulton, 44 Cal. 
Stem ey v. Hynds, 274 Mo, 123, 
202 SW 38 

Nebr.  riison v. Holloway, 94 
Nebr. 635, 148 NW 939. 

Pa.—Hare Vn O’Brien, 247 Paz. 30j 
92 A 1083; Williams v. Milligan, 183 
Pa. 386, 38 A 1015; Wylie v. Mausley, 
132 Pa. 65, 18 A 1092; Hoover v. 
Hoover, 9 Pa. Cas. 341, 12 A 276. 

[a] Evidence tested by equitable 
rules.—Testimony to support an 
equitable defense in an action at law 
must be adjudged by equitable rules 
established to protect legal rights and 
not by ordinary rules applying to trial 
of actions at law. Hynds v. Hynds, 
274 Mo. 123, 202 SW 387. 

[b] “Reasonable doubt.”—To sus- 
tain an equitable defense the evidence 
must be so cogent and satisfactory as ° 
to exclude a “reasonable doubt.” 
Goosin v. Goodin, 172 Mo. 40, 72 SW 


74. Admissibility see supra §§ 216, 
232-234, 238 

75. Jackson v. Diefendorf, 3 Toe 
(N. Y.) 269. See infra § 32 ; and 
Judgments [23 Cyc 1325]. 

76. Jackson v. Richtmyer, 13 
Johns.  (N: Y.). 367 . Laff 16° Johns. 
314]. See also infra § 321. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 263-266] 


defeat ejectment.?? Decrees confirming title in one, 
coupled with a deed, will make a complete title;78 
and a title is sufficiently proved by an enrolled de- 
eree and conveyance thereunder without introduc- 
ing the proceedings previous to the decree.?® In 
case a certified copy of a record of a former acticn 
is competent evidence, and defendant offers no 
evidence, it is sufficient if rendered upon the issues 
to constitute an estoppel.®° If records are shown 
to have been destroyed and copiés thereof are re- 
lied on they need not contain all the entries, but only 
those necessary to establish the chain of title.81 
But mere abstracts of title are insufficient where 
they are unintelligible without other proof.®? 

In the Philippines a title consisting of a posses- 
sory information inscribed in the property regis- 
try has the same efficacy in law as other titles 
therein recognized, for it constitutes prima facie 
proof that the possessor of the land to which the 
information refers holds it in the character of 
owner, so long as no one else appears to show and 
prove a better right.®* 

[§ 264] (14) Ownership of Several Parcels or 
of Undivided Interests. One of several lots may 
be recovered where the evidence is sufficient to show 


77. Moore v. Helms, 74 Ala. 368. 
78. McCall v. Carpenter, 18 How.|148;. Dondero v. 
(UL S.) 297, 15<L. oc 389; Bradish v. | 633, 86 P 985. 


9 NE 332, i11 NE 


EJECTMENT 


Cal.—Spangel v. Dellinger, 42 Cal. 
O’Hara, 3 


Conn.—Gage v. Smith, 27 Conn. 70. 
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the ownership of thar oav, but is insufficient to show 
ownership of the others.8¢ But if the plaintiff 
claims an undivided interest he must not only show 
his interest, but he must also definitely and spe- 
cifically show the quantum thereof,®° and this rule 
applies where plaintiffs are tenants in common.*® 

[§ 265] ¢. Plaintiff’s Prior Possession.®7 Plain- 
tiff’s prior possession either as a basis of his right 
to recover against a trespasser®® or as an element of 
the ouster, dispossession, or disseizin®® must be 
shown by evidence sufficient to establish a prima 
facie case,°° at least for submission tov the jury.% 
So plaintiff is prima facie entitled to recover where 
he shows prior possession in his grantor or in 
others to whose title he is privy.°? Again since the 
right of possession follows the legal title,22 a prima 
facie right to possession is shown by warranty 
deed from defendant to plaintiff,9* and proving a 
demand for possession.®® Possession may be suf- 
ficiently evidenced by acts of ownership done upon 
the land,®® or other circumstantial evidence ;®? but 
vague and unsatisfactory evidence of possession 
will not warrant a recovery.°® 


[§ 266] d. Ouster of Plaintiff and Defendant’s 


hue v. Gallavan, 43 Cal. 578. 
92. Ala.—Hicks v. Burgess, 185 
Ala. 584, 64 S 290 . 
Cal.—Daubenbiss aa IES 3 Cal. 


Cal. A. 


we ant, 119 Ill, 606, 


[al Where the right to impeach a 
deed is not involved in proceedings 
in partition, such proceedings not be- 
ing appropriate for litigation between 
parties in respect to title, the judg- 
ment does not become res judicata to 
prevent impeaching the deed in eject- 
ment. McCall v. Carpenter, 18 How. 
(U.S.) 297, 15 Li. ed. 389. 

79. Grebbin v. Davis, 2 A. K. 
Marsh. (Ky.) 16. 

go. Aiken v. Lyon, 127 N. C. 171, 
37 SE 199. 

Sea v. Patterson, 195 Ill. 530, 


Weeks v. Downing, 30 Mich. 4. 

83. Arcenas v. Laserna, 27 Philip- 
pine 599; Roman Catholic Bishop of 
Lipa v. San Jose, 27 Philippine 571; 
Ortiz v. Fuentebella, 27 Philippiné 


537; Salacup v. Rambac, 17 Philip- 
pine 21; Baldovino v. Amenos, 
Philippine 5387; Inchausti v. Com- 


manding-Gen., 6 Philippine 556. 

84, Morgan v. Patton, 4 T. B. Mon. 
(Ky.) 453; Baxter v. Newell, 88 Minn. 
110, 92 NW 525 

Partial recovery see infra § 315. 


85. rae ee v. Dyer, 105 Ga. 93, 31 
RE 417. 
86. Burgel v. Prisser, 89 Cal. 70, 


26 P 787; ‘Doe v. King. 6 Exch. 791, 
155 Reprint 765; Tobin. V. McDougall, 
47 N. S. 470 

pairs evidence shows a tenancy in 
common a judgment will be unsup- 
ported which allows a recovery of an 
undivided proportionate part, instead 
of finding such a tenancy and letting 
plaintiff into possession thereof as 
such. Burgel v. Prisser, 89 Cal. 70, 
26SP RUST. 

87. Admissibility see supra § 247. 

Presumptions see supra §§ 211, 212. 

88. See supra § 25 et seq. 

[a] As against those who are un- 
able to produce any better evidence, 
possession of land is generally con- 
sidered prima facie evidence of title. 
See supra § 25. See also Caffrey v. 
McFarland, 1 Phila. (Pa.) 555. 

[b] Where plaintiff stakes his 
case upon title, it has been said that 
miere possession by him even if by 
descent cast, will not dispense with 
the necessity: of proof of title. Geiger 
v. Kaigler, 15 S. C. 262. 

89. See supra § 49. 

90. U. S.—PFlorida, etc., R. Co. v. 
Loring, 51 Fed. 932, 3 cca 546. 

Ala.—Russell iva Trwin, 38 Ala. 44. 

Ark.—John Henry Shoe Co. v. Wil- 
liamson, 64 Ark. 100, 40 SW 703; 
Jacks v. Dyer, 31 Ark. 334. 


Fla.—Seymour v. Cresweil, 18 Fla. 


29. 

Ga.—Williamson v. Mosley, 110 Ga. 
53, 85 SE 301. See also Knight v. 
Isom, 113 Ga. 613, 39 SE 103 (recog- 
nizing rule). 

Ill.—Whitham vy. Ellsworth, 259 
Tll. 248, 102 NE 223; Glanz v. Ziabek, 
223 I11. 22, 84 NE 36; Barger v. Hobbs, 
67 Ill. 592; Brooks vy. Bruin, 18 Ill. 
539; Davis v. Hasley, 13 111. 193; Doe 
v. Herbert, 1 Ill. 354, 12 AmD 192. 
See Tucker v. Duncan, 224 Ill. 4538, 
79 NE 613 (where plaintiff showed 
that the land had been conveyed to 
him by a deed in 1870, purporting to 
convey the fee, aid showed posses- 
sion for thirty years, it was sufficient 
proof of title to warrant a finding as 
against a defendant who disclaimed 
title, and showed that he was not in 
possession). 

Ind.—Robinoe v. Doe, 6 Blackf. 85. 
So eg v. Olsen, 21 Kan. 
691. 

Ky.—Russell v. McIntosh, 201 SW 


33 
Burke, 10 La. A. 


La.—Rabito v. 
(Orleans) 251. 

Mich.—Cook v. Bertram, 86 Mich. 
356, 49 NW 42; Shaw v. Hill, 79 Mich. 
86, 44 NW. 423: Johnson v. Johnson, 
70° Mich. 65, 37 NW 712; Covert v. 
Morrison, 49 Mich. 133, 13 NW 390; 
Bennett v. Horr, 47 Mich. 220, 10 
NW 347; Gamble v. Horr, 40 Mich. 
561; McFarlane v. Ray, 14 Mich. 465. 

Nebr.—Robinson v. Gantt, 1 Nebr. 
(Unoff.) 51, 95 NW 506. 

N. Y.—Kahler v. Thron, 155 App. 
Div. 744, 140 NYS 1002; Day v. Alver- 
son, 9 Wend. 2233 Jackson v. Harder, 
4 Johns. 202, 4 AmD 262; Jackson v. 
Hazen, 2 Johns. 22. See also Sheri- 
dan v. Cardwell, i4i App. Div. 854, 
126 NYS 781 (possession in anyone 
through whom plaintiff claimed 
within twenty veers as required by 


-Code Civ. Proc. § 365). 


N. C.—Truitt v. Granby, 115 N. C. 
54, 20 SE 293. 

Okl.— Miller v. Severs, 42 Okl. 378, 
141 P 965. 

Philippine.—Geraldo v. Arpon, 22 
Philippine 407. 

So C=_Geilver, vavkaigler, ulb4 Sin. 
262 (recognizing general rule). 

Wis.—Closuit v. Jehn Arpin Lum- 
ber Co., 180 Wis. 258, 110 NW 222, 

91: Donahue Wie Gallavan, 43 Cal. 
573; Gage v. Smith, 27 Conn. 70. 

[al Froof of possession by plain- 
tiff’s servants of houses on the de- 
manded premises makes a prima facie 
case sufficient to go to the jury. Dona- 


Unrep. Cas. 590, 31 P 

Fla.—Florida aehibon R. Co. v. 
Burt, 36 Fla. 497, 18 S 581. 

Ga_—Williamson v. Mosley, 110 Ga. 
53,100 SH 300. 

Tll.—Harrell Vv. ek 
Bank, 183 Ill. 538, 56 NE 63. 

Ky. ‘—Jones v. SAB ree 7 SW 31,9 
KyL 756. 

Minn.—Gaston v. May, 120 Minn. 
154, 188 NW 1025. 

98. See supra § 4 

94, Ashton v. pee 11S. D. 610, 
79 NW 1001. 

95. Casselman v. Bialas, 112 Va. 
57, 70 SE 479 

96. Baum v. Reay, 96 Cal. 462, 29 
P 117, 31 P 561; Polack v. McGrath, 
32 Call. 15; Hestres v. Brannan, ot 
423; Russell v. McIntosh, 179 
Ky. 677, 201 SW 33; Hunter vy. Starin, 
oe Hun (N. Y.) 529. See also supra § 


Sav. 


97. See cases supra note 96. 

[a] Possession under a deed and 
contract purporting to convey title is 
prima facie evidence of title against 
one who claims no right in himself 
and sufficient until it is in some man- 
ner met by the defense. Johnson v. 
Johnson, 70 Mich. 65, 37 NW 712. 

[b] Mere payment of taxes (1) is 
no evidence of possession. Chastang 
v. Chastang, 141 Ala. 451, 37 S 799, 
109 AmSR 45; Jay v. Stein, 49 Ala’ 
514; Parrot v. Nugent, (N. at) 102 A 
899; Sorber v. Willing, 10 Watts 
(Pa.) 141. (2) Evidence that plain- 
tiff and his predecessors had claimed 
the land and paid taxes thereon for 
over twenty years, and that his agent 
took parties to see the property, and 
tried to sell it, and once granted per- 
mission to a farmer to lodge his 
hands in a hut on the premises, but 
it was not shown that the grantee 
availed himself of this permission, 
together with evidence that on one 
occasion plaintiff sold the land, but 
thereafter repurchased it on fore- 
closure of his purchase-money lien, 
was insufficient to show the actual 
possession necessary to supply de- 
fects in plaintiff’s documentary chain 
of title, even as against a mere in- 
truder. John Henry Shoe Co. v. Wil- 
liamson, 64 Ark. 100, 40 SW 708. 

98 Fletcher v. Riley, 148 Ala. 
236, 42 S 548; Daubenbiss v. White, 


3 Cal. Unrep. Cas. 590, 31 P 360; Gar- 
ner v. Wright, 77 Cal. 85, 19 P°184: 
Spangel v. Dellinger, 42 Cal. 148; 


Florida Southern. R. 
Fla. 497, 18 S 581. 
{a] Evidence not sufficient.—The 


Co. v. Burt, 36 
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Possession.°® To authorize a recovery or to make 
out a prima facie case the evidence must show that 
plaintiff was in actual or constructive possession of 
the premises; that defendant ousted, dispossessed, 
or disseized plaintiff;? and that defendant was in 
possession at the commencement of the action,® at 
least to the extent of justifying a submission of 
the evidence to the jury.* -A defendant’s posses- 
sion may be shown by circumstantial evidence,® 
such as an entry to make partition coupled with a 
claim of right, being landlord of the tenant in 
possession,’ although the admission of one party to 
defend as landlord is no evidence that the party 
first sued held as tenant.8 So the fact of possession 
may be shown by reading in evidence leases from 
the person under whom plaintiff claimed.® A re- 
turn on a service of summons in ejectment has 
also been held prima facie evidence of defendant’s 
possession.t° Where plaintiff’s evidence is insuf- 
ficient in failing to show defendant’s possession of 
the land at the commencement of the suit the defect 
may be supplied by the testimony of defendant 
that he was then in possession of the land.1? On 
appeal slight evidence is required to sustain a 
judgment, when the question of defendant’s pos- 


fact that a party had cattle on the Mo.—Haden v. 


EJECTMENT fiat 5 


Goodwin, 


[§ 266 


session was not raised in the court below.12 Proof 
of possession at a certain date Js insufficient to 
show possession at a prior date.'3 

Ouster. The fact of ouster may also be shown 
by circumstantial evidence,'* such as the possession 
of a party claiming exclusive right to possession,'® 
or the acquisition ‘by defendant. of a tax deed to 
the land claimed thereunder, together with the 
statement of another defendant that he held under 
the tax deed.1® So a plea of the general issue, to- 
gether with a notice of a former suit in ejectment, 
alleged to be a bar to any right or title of plaintiff 
to the premises coupled with evidence of defendant 
that he had been in possession for some years, 
claiming title, is sutficient evidence of ouster.?7 
Again ouster may be legally inferred from a writ- 
ten acknowledgment of defendant, made at the 
time of service of the writ, that he. was in pos- 
session claiming the land as his own,}® and evidence 
that the land was so claimed as to deprive plaintiff 
of possession is unnecessary to establish ouster.19 
To establish ouster as between persons having a 
joint interest the evidence must clearly show an 
adverse holding inconsistent with the joint inter- 
est.2° 


Corley v. Pentz, 76 Pa. 


land, or was there for short periods 
himself, or that he claimed within 
given limits, is, in the absence of 
any inclosure or visible signs of the 
extent of his claim, insufficient’ to 
show possession of any particular 
tract, when Others were also in pos- 
pongo Wilson v. Corhbier, 13 Cal. 


What amounts to possession see 
supra § 27. 

99. Admissibility see supra § 248. 

1. See supra § 48 

2. Carpenter v. Carpenter, 119 
Mich. 167, 77 NW 708; Kelley v. 
Kelley, 182 Pa. 131, 37 A 830; Angell 
v. Fletcher, 76 Vt. 359, 57 A 964. See 
also ee text and notes 14-20; and 
Supra § 4 

3. Cal. igh area v. Dellinger, 42 
Cal. 148; Wilson v. Corbier, 13 Cal. 
166; Sunol ve Hepburn, 1 Cal. 254. 

Ga—Knight v. Isom, 113 Ga. 613, 
39 SH 108. 
ee wane v. Levinson, 2 La. Ann. 
Eee Ripe See v. Knight, 7 Me. 

N. Y.—Kahler v. Thorn, 155 App. 
Div. 744, 140 NYS 1002. 
Aer = Kelley v. Kelley, 182 Pa. 131, 


See also supra § 49. 

{a] Tlustration.—A statement in 
an answer that he holds under a 
mortgage together with the declara- 
tion that he was the occupant, and 
the statement of another witness to 
that effect is sufficient. Porter v. 
McGrath, 41 N. Y. Super. 84. 

What amounts to possession see 
gi a1 27. 

S.—Koons v. Bryson, 69 Fed. 
297° 16. CCA 227. 

Conn.—Gage v. Smith, 27 Conn. 70. 
Avion Fitzgerald v. Williams, 24 Ga. 

N. Y.—Kahler v. Thorn, 155 App. 
Div. 744, 140 NYS 1002; Martin v. 
Rector, 30 Hun 138 [aff 101 N. Y. URS 


4 NE 188]. 

N. C.—Trnitt v. Grandy. 115 N. C. 
54, 20 SE 293: Sprines v. Schenck, 99 
N.C. 551, 6 nee 405, 6 wee 552. 

Wis 90 Wis. 
rat 63 NW 

Go Ark: Die Vv. yas 84 Ark. 
21, 104 SW 544, 19 

Cal.—Moore v. Moore, 4 Cal. Unrep. 
Cas. 190. 34 P 90. 

Ga.—Williamson v. Mosley. 110 Ga. 
53, 35 SE 301; Fitzgerald v. Williams, 
24 Ga. 248. 

T11.—Goodhue v. Baker. 22 Ill. 262. 

Ky.—Smith v. Shackleford, 9 Dana 
452. 


—_ ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


217 Mo. 
662, 117 SW 1129. 

N. Y.—Porter v. McGrath, 41 N. re 
Super. 84; Jackson v. Myers, 38 Johns. 
388, 3 AmD 504. 
neh C.—Brittain v. Daniels, 94 N. C. 

a 


216. 
potas Fanuc v. Fletcher, 76 Vt. 359, 

[a] Se oeananee: entering into con- 
sent rule and defending.—Smith v. 
Shackleford, 9 Dana (Ky.) 452. 

[b] Building house.—Goodhue v. 
Baker, 22 Ill. 262. 

{c] Collecting rent.—Moore_ v. 
OEE 4 Cal. Unrep. Cas. 190, 34 P 


{d] Execution of partition deeds. 
—VJackson y. yt areg 3 Johns. (N. Y.) 
388, 3 AmD 50 

[e] Baymont of tazxes.—Moore v. 
Moore, 4 Cal. Unrep. Cas, 190, 34 P 
90; Jackson v. Myers, 3 Johns. (N. 
Y.) 388, 3 AmD 504. : : 

{f] Residing on land.—Goodhue v. 
Baker, 22 Ill. 262 

{g] Using spring and 
house.—Brittain v. Daniels, 94 N 


781. 
Kirkland y. Thompson, 51 Pa. 


6. 
216. 

7 Oakland Gas Light Co. v. Da- 
meron, 67 Cal. 663, 8 P 595; Smith v. 
Shackleford, 9 Dana (Ky.) 452. 

8. Curry v. Raymond, 28 Pa. 144. 

9. Pickett v. Doe, 13 Miss. 470, 43 
AmD 523 (in the absence of other evi- 


dence). 

10. Harding v. Strong, 42 Ill. 148, 
89 AmD 415; Corley v. Pentz, 76 Pa. 
bs Kirkland v. Thompson, 51 Pa. 216; 
Dietrick v. Mateer, 10 Serg. ke 18, 
(Pa.) 151; Cooper v. Smith, 9 Serg. & 
R. (Pa.) 26, 11 AmD 658. 


[a] Esnvecially is this so in con- 
nection with another return on a writ 
of habere facias issued in a previ- 
ous Similar action for the same land 
by defendant against plaintiff recit- 
ing that defendant was put in posses- 


Pa.—Kirkland v. Thompson, 51 Pa. 


apring 


sion of the land. Haupt v. Haupt, 157- 


Pa. 469, 27 A 768. 


[b] It is conclusive evidence of 
nossession at_the time of the service. 
Thornton v. Britton, 144 Pa. 126, 22 
A 1048. 

[ce] Sheriff's return and defend- 
ant’s plea of general issue sufficiently 
SoM, defendant’s nossession. Kelley 

v. Kelley, 182 Pa. 131. 37 A 830. 

{dJ] Applies to all Oe. 
segnee v. Benner, 13 Serge. ~ Ps) 

[e] Rebuttal of the prima facie 
case entitles defendant to a verdict 


in his favor. 
57 


[f] Acceptance of service by 
counsel (1) for defendant in eject- 
ment is prima facie evidence of de- 
fendant’s possession of the premises. 
Africa v. Trexler, 232 Pa. 493, 81 A 
707 (under the et of July 29,. 19,01 
EP Tin 629) $1 eb 4) s eC eB ute 
seems that this rule does not apply 
in ejectment for unseated lands 
which have been sold for taxes. 
Kreamer v. Voneida, 213 Pa. 74, 62 A 
518 (in ejectment for unseated Jand 
which has been sold for taxes where 
defendant is not served with process 
or given notice to appear, but enters 
a voluntary appearance, plaintiff is 
entitled to judgment only on proof of 
title in himself and the possession of 
the land by defendant). 

11. Gough v. Center, 57 Wash. 276, 
LOCRPAUTG. 

12. Pickett v. Doe, 13 Miss. 470, 
43 AmD 528. 

13. Delano v. Bennett, 90 Ill. 533. 

14. Cal.—Curtis v. Upton, 175 Cal. 
322, 165 P 935; Tibbets v. Bakewell, 
4 Cal. Unrep. Cas. 447, 35 P 1007. 

ew —Allyn v. Mather, 9 Conn, 


Mich.—Dahlem v. Abbott, 153 Mich. 

re pole NW 1007. 
g.—Doe v. Horn, 5 M. & W. 564, 

151 Sprint 239. 

N. B.—Doe v. Barnes, 2 N. B. 426. 

15. eae v. Mather, 9 Conn. 114. 

-16. Dahlem v. Abbott, 1538 Mich. 
465, 116 NW 1007. 

17. Carpenter v. Carpenter, 119 
Mich. 167, 77 NW 7038. 


on Giddings v. Canfield, 4 Conn. 
19. Sheldon v. Mull, 67 Cal. 299, 
ReP S10. 


20. Velott v. Lewis, 102 Pa. 326. 

[a] In ejectment by one tenant in 
common against another, proof of a 
demand for possession by plaintiff's 
lessor subsequent to a demise and re- 
fusal by defendant denying plaintiff’s 
right is evidence from which the jury 
may infer a previous ouster. Har- 
grove v. Powell, 19 N. C. 97. 

{b] Where a tenant in common 
served 2 written notice in demand of 
possession upon his cotenant, and 
followed it by a verbal demand, and 
the tenant notified took a conveyance 
of the entire premises from a hostile 
source and set it up im his answer, 
the jury is warranted in finding an 
ouster by defendant. Clark v. Crego, 
47 Barb. (N. Y.) 599. 

[ce] Where a tenant in common 
was in exclusive possession, refusing 
to treat with his cotenants and re- 


_— a ae ee eee at >. - J 


¥ 
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EJECTMENT 


[19 C. J.J. 1183 


VIII. TRIAL? 


[§ 267] 
—l. In General. The proceedings preliminary to 
a trial of ejectment, except in so far as they are 
governed by particular statutes,?3 or rules of prac- 
tice,** are governed by the rules which pertain to 
preliminary proceedings to the trial of civil cases 
generally,?® such as to notice of trial.2° Under 
some rules of practice where a rule for trial or 


‘non prosequitur is entered, plaintiff is bound, if he 


does not wish a non prosequitur, to file a deserip- 
tion of the land,?7 and to join issue and put the 
cause on the trial Jise.2* 

Possession of property. The court has power, in 
a proper case, to appoint a receiver to take charge 
of the property during the pendency of the action,?9 
and the sheriff may properly be appointed such 
receiver,®° but the court cannot summarily eject de- 
fendant by ordering the sheriff as such, without 
giving the oath or bond of a receiver, to take pos- 
session of the premises.*+ 

[§ 268] 2. Separate Trials; Election. In ac- 
cordance with the rules which govern in civil trials 


* generally,?2 as a general rule, the granting of a 


severence in an action of ejectment against several 
defendants rests in the discretion of the trial 
court,°> and where defendants make a joint de- 
fense a severance may properly be refused.?4 But 
where the action is against defendants who hold 
separate portions of the land, and have no common 
interest, and who rely upon different sources of 
title, it is the duty of the court on motion of de- 
fendants to order separate trials;*> and where such 
conditions appear to the satisfaction of the court it 
is proper for it to order a severance, even without 
any motion therefor;°® but where the actions are 
consolidated by consent or acquiescence of defend- 
ants ‘they may file separate answers in the con- 
solidated action.?? 


A. Proceedings Preliminary to Trial?? | 


Election. Where in an action against several it 
appears that their possession is not joint, but is sev- 
eral and adverse of separate portions of the land, 
plaintiff may be required to elect against which of 
defendants he will proceed to take judgment.** The 
court may require plaintiff to elect, on which one of 
two separate declarations he will proceed, where 
both actions are docketed as one suit.®9 ~ 

[$ 269] B. Conduct of Trial—i. In General. 
In the absence of special provisions or rules of 
practice the conduct of the trial, in an action of 
ejectment, is governed by the rules which apply 
to civil trials generally.4° Defendant may withdraw 
a claim made by him, and proceed with his other de- 
fenses, even after the evidence in support of such 
a claim has been introduced,* and if plaintiff does © 
not ask to have such evidence excluded from the 
consideration of the jury, he cannot complain that 
he was prejudiced by such withdrawal.‘ The 
court may, in a proper case, in its discretion, stay 
the proceedings,#* or refuse to stay them until the 
costs of the first suit are paid. The court may 
also upon motion strike from the declaration par- 
cels of land to which plaintiff’s right is con- 
ceded, and leave the parties to litigate only as to 
the other pareels.#* But the court cannot after 
judgment try title of a third party as intervener ;*° 
nor if there is a dispute as to the inheritance will 
the court compel the trustee of an outstanding term 
attending the inheritance to lend his name to either 
party ;*7 nor can it require, pending action, security 
from defendant for mesne profits.*® ! 

[§ 270] 2. Legal and Equitable Issues. Where 
there are both legal and equitable defenses, ° the 
issues raised thereby may be tried separately, the 
legal issues to be tried before the court and a 
jury,*® and the equitable issues by the court alone,®® 
although it may or may not according to its dis-_ 


pudiating any rights of theirs in the 
premises, it was a case for’ the jury 


on the question of ouster in ejectment 


against him by the other tenants in 
common. Baum v. Bowen, 53 S. C 
471, 31 SE 338. 

[dj] In a statutory real action by 
one of two tenants in common to re- 
cover an undivided interest in a tract 
of land, sufficient evidence of ouster 
was shown where defendant pleaded 
not guilty, and made a claim for val- 
uable improvements under a sugges- 
tion of adverse possession, basing his 
title on deeds purporting to convey 
the entire interest in the premises to 
his vendor and himself. Philpot v. 
Bingham, 55 Ala. 435. 

21. Trial generally see Trial [38 
Cyc 1238]. 

22. Reference of action of eject- 
ment for arbitration see Arbitration 
and Award § 36. 

23. See statutory provisions. 

24. See rules of practice. 

{a] In Ontario, as to plaintiff not 
being required to file statement of 
claim see Laidlaw v. Ashbaugh, 9 
Ont. Pr. 6. 

25. See Trial [38 Cyc 1267 et seq]. 

26. See generally Trial [38 Cyc 
1271 et seq]. 

[a]. In Ontario (1) notice of trial 
served immediately after entry of ap- 
pearance is regular. Laidlaw v. Ash- 
baugh, 9 Ont. Pr. 6. (2) As to regu- 
larity of notice of trial, it is too late 
to object thereto after defendant’s 
appearing and confessing phe lease. 
Doe v: Dougall,.2. U., Cy C.<P..169. 

27. Galloway v. Saunders, 2 Serg. 
& R. (Pa.) 405. 

28. Galloway v. Saunders, 2 Serg. 
& R. (Pa.) 405. 

29. College Corner, ete., Road Co. 
v. Moss, 77 Ind. 139. 


80. Cvoilege Corner, etc., Road Co. 
v. Moss, 77 Ind. 139. 

31. College Corner, etce., 
Road Co. v. Moss, 77 Ind. 139. 

32. See Trial [38 Cye 1268]. 

33. Young v. Adams, 14 B. Mon. 
(Ky.) 102, 58 AmD 654; Citizens’ Gas 
Cozy. Whitney, 232 Pa. 592, 81 A 804. 

{a] Where the testimony of one 
defendant is important for the other 
defendant, the court in the exercise 
of a seund discretion should permit 
separate trials. Young v. Adams, 14 
B. Mon. (Ky.) 127, 58 AmD 654. 

84. Carroll v. Norwood, 1 Harr. & 
J. (Md.) 167; Citizens’ Gas Co. v. 
Whitney, 232 "Pa. 592, 81 A 804. 

fa] A severance is properly re- 
fused where the return to the writ 
shows both defendants to be in pos- 
session of the premises, and they file 
a joint appearance and joint answer 
setting up the privity of title and 
prepare all their pleadings with a 
view to a joint defense, and there is 
no reason for not permitting such de- 
fense. Citizens’ Gas Co. v. Whitney, 
232 Pa. 592, 81 A 804. 

35. Judson v. Malloy, 40 Cal. 299; 
Townsend v. Kreigh, 133 Mich. 243, 
94 NW 732, 97 NW 46, 98 NW 388; 
Mullen v. Carter, (Ok1.) rIV(BS sei ee 

36. Judson v. ‘Malloy, 40 Cal. 299; 
Mullen v. Carter, (Okl.) 173 P 512. 
heel Mullen v. Carter, (Okl.) 173 P 


88. Keene v. Barnes, 29 Mo. 377. 
39. Hardin v. Kirk, 49 Ill. 158, 95 
AmD 581. 
40. See Trial [38 Cyc 1296 et seq]. 
41. Booth v. Small, 25 Iowa 177. 
42. Booth v: Small, 25 Iowa 177. 
Appeal and error generally see in- 
fra § 340. 
43. Jackson v. Stiles, 3 Wend. (N. 
Y,)) 429. 
{a] Tllustration.—Where the ten- 


Gravel 


ant after’ suit brought offers to sur-— 
render the premises, to pay the costs,,. 
and to enter into a stipulation as to 
mesne profits, giving plaintiff the 
same rights as if judgment was en- 
tered against the casual ejector, the 
court will stay brocesd ines. Jeckeon 
v. Stiles, 3 Wend. (N. Y.) 4 

Stay of proceedings onereiis see 
Actions §§ 415-552. 

44. Doe v. Thomson, 9 .N. B. 596. 

[a] ‘Refusal to enter consent rule. 
—Where the second action is brought 
in consequence of the tenant’s re- 
fusal to enter into a consent rule con- 
taining a proper description of the 


“premises, the court may refuse to 


stay proceedings until the costs of the 
Br ate are paid. Doe y. Roe, 8 N. 


St ari Mower v. Mower, 20 Wend. (N. 
‘ ans “Aaticison v. Dixon, 89 Mo. 464, 
47. oe v. King, 2 Dow. P. C. 580. 
48. France v. French, 2 Pa. Co. 


49. Smith v. Smith, 80 Cal. 323, 21 
P 4, 22. P 186, 549; Weber v. Marshall, 
19 Cal. 447; Chambers v. Jones, 17 
Mont. £58, 42 P 758; Moore v. Smith, 
24 8. C. 316. 

[a] a Ontario ejectment must be 
tried by the court without a jury 
under Law Reform Act [1869] § 18, 
subject, however, to the judge’s dis- 
cretion to direct a jury. Fede ok 
Ve Eunters 20-UaC. CO. Po 4563 

Right to trial by jury Be equitable 
defense to legal action generally see 
Juries [24 Cyc 125]. 

50. Cal.—Cassin v. Nicholson, 154 
Cal. 497, 98 P 190; Bcdley v. Fergus 
son, 30 Cal. 511; Downer v. Smith, 24 
Cal. 114; Lestrade v. Barth, 19 Cal, 
660; Weber v. Marshall, 19 Cal. 447. 


i 
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cretion order such issues to a jury,®! and if no ob- 
jection is raised thereto, the irregularity, if such, 
will be regarded as waived.°? Where the answer 
admits the legal cause of action, and sets up mat- 
ter of an equitable character in avoidance, the case 
is converted into a suit im equity and is triable by the 
court alone.®* It has been held, however, that in 
order to make an equitable issue triable by the 
court alone, the matters relied on by defendant for 
that purpose must be pleaded as a counterclaim, 
and not merely as a defense;°* and that, even 
though the court submits equitable questions to 
the jury, it may disregard their findings.®® 

Order of trial. As a general rule the equitable 
issues and defenses should first be tried by the 
court,°® since the necessity of proceeding with the 
action at law will depend upon the determination 
of the claim of defendant to the equitable relief 
he seeks;°7 and it is irregular therefore to submit to 
a jury all the legal and equitable defenses to- 
gether.°8 If upon hearing the evidence the court 
determines that the equitable defense is good, i 
may refuse the further prosecution of the action 
on the legal issues,°® and on the other hand if the 
court refuses the relief claimed by defendant it 
should proceed with a jury to determine the issues 
at law.®° It has been held, however, that it is not 
erroneous to try the legal issues first, where it 


‘works no prejudice;*! that defendant waives the 


| 


right to have equitable issues tried first if he 
acquiesces without objection to trial of the entire 
cause ;°* and that a verdict which has been rendered 


Dak.—Suessenback v. Deadwood } 
First Nat. Bank, 5 Dak. 477, 41 NW 


Mont.—Chambers v. Jones, 17 Mont. 


aon 42 P 758. [a] 


EJECTMENT 


Hopple, 33 Oh. St. 16; Tarpey v. Mad- 
sen, 26 Utah 294, 73 P 411; Steele v. 
662. Boley, 7 Utah 64, 24 P 755; DuPont 
v. Davis, 35 Wis. 631. 

Reason for rule.—‘‘This is the 


[§§ 270-272 


upon a legal issue may be suspended to await the 
determination of the equitable questions.®* 

[§ 271] 38. On Default or Disclaimer. It has 
been held that where defendant answers but fails 
to appear when the cause is called, the court may 
proceed to try the cause without a jury;°* but on 
the other hand it has been held that where ‘defendant 
has pleaded the general issue, a judgment rendered 
in his absence and without submission to a jury is 
erroneous.®> After a disclaimer by defendant of all 
right, title, and interest in the land, and a denial of 
possession, plaintiff may take judgment or go to 
trial on the issue of defendant’s possession,®® al- 
though there should be no adjudication in favor of 
plaintiff as to the title to the land.® 

[§ 272] 4. View and Inspection. In the ab- 
sence of special provisions or rules of practice, 
the general rules pertaining to a view of the prem- 
ises by the jury apply in an action of ejectment.®* 
Under some statutes the court may direct the jury 
to be conducted to view the land in controversy,°® 
but this does not authorize them to view any other 
property than that which is in litigation ;’° and they 


cannot use the result of their examination as in- _ 


dependent evidence in the ecase."? 

Inspection of papers. Where defendant who 
pleads title by adverse possession, has a deed under 
which his grantor claims title, he is not bound to pro- 
duce such deed on motion of plaintiff;’* but it has 
been held that he may be required to deposit the 
deed, on which he relies in defense, in the clerk’s 
office for inspection by plaintiff and witnesses, upon 
pupae v. Sherman, 121 Pa. 520, 15 


A 
grlpoladmen generally see supra § 


67. Calumet Coal Co. v. Cordova, 


Y.—Olendorf v. Cook, 1 Lans, 37. 
reece saepees v. Dankel, 100 Pa, 113. 
S. C.—Rice v. Bamberg, 59 S. C. 498, 


38 SE 209; Moore v. Smith, 24 S. C. 


316. 

Wis.—Du Pont v. Davis, 35 Wis. 631. 

[al Illustration of equitable issue. 
—Where defendant alleges a mistake 
in a deed relied upon by plaintiff and 
demands a reformation thereof by 
way of counterclaim, the question 
of such mistake does not arise upon 
the trial of the issue at law, but only 
upon the trial of the equitable issue, 
before the court. Du Pont v. Davis, 
35 Wis. 631. 

{b] Failure to ask for affirmative 
relief.—Where defendant sets up that 
the deed under which plaintiff claims 
is only a mortgage but does not ask 
for affirmative relief, it is merely a 
statement that plaintiff has no title 
which is covered by the denial of his 
ownership, and he is not entitled to 
proceed with the trial of the ques- 


. tion whether the deed is a mortgage 


on the ground of an equitable defense 
triable without a jury. Locke v. Moul- 
ton, 108 Cal. 49, 41 P 28; Smith v. 
Sea 80 Cal. 323, 21 P 4, 22 P 186, 


5 


51. Weber v. Marshall, 19 Cal. 
447; Brownlee v. Martin, 28 S. C. 364, 
6 SE 148. 

52. Lestrade v. Barth, 19 Cal. 660. 

53. Dunn v. McCoy, 150 Mo. 548, 
62 SW 21; Lewis v. Rhodes, 150 Mo. 
498, 52 SW 11; Swon v. Stevens, 143 
Mo. 384, 45 SW 270. 

54. Dobbs v. Kellogg, 53 Wis. 448, 
10 NW 623 

Equitable defenses generally see 
supra §§ 79-87; 128. 

55. Brownlee v. Martin, 28 S. C. 
264, 6 SE 148. 

56. Schieffery v. Tapia, 68 Cal. 184, 
8 P 878: Bodley v. Ferguson, 30 Cal. 
Lestrade v. Barth, 19 Cal. 680; 
. Marshall, 19 Cal. 447; Bs- 
trada v. Murphy, 19 Cal. 248; Arguello 
ne Edinger, 10 Cal. 150; Dodsworth v. 


proper practice in such cases, for it 
serves to Keep the equitable and legal 
matter distinct, and to prevent what 
would otherwise frequently ensue— 
confusion and embarrassment in the 
progress of the action.’ Lestrade v. 
Barth aloeCal. 6605) oid. 

{b] Where a cross petition sets 
up an equitable defense, and defend- 
ant has taken issue on affirmative 
of the original petition, it is proper 
to try first the issues on the cross 


petition. Dodsworth v. Hopple, 33 
Ob. St.16; 
[ec] Where defendant pleads an 


equitable estoppel it should be first 
passed upon by the court. Tarpey v. 
Madsen, 26 Utah 294, 73 P 411. 

57. Lestrade v. Barth, 19 Cal. 660; 
Estrada v. Murphy, 19 Cal. 248. 

58. Lestrade v. Barth, 19 Cal. 660; 
Weber v. Marshall, 19 Cal. 447. 

59. Weber v. Marshall, 19 Cal. 
447; Arguello v. Edinger, 160 Cal. 150; 


Cornelius v. Kessel, 58 Wis. 237, 16 
NW 550 [aff 128 U. S. 456, 9 "Sct 
122, 3 L. ed. 4827. 

fa] Tllustration.—-Where defend- 


ant claiming through a patent estab- 
lishes that plaintiff’s claim under 
such patent is invalid, plaintiff is not 
entitled to try the legal issues by a 
jury. Cornelius v. oe 58 ies. 
937, 16 NW 550 [aff 128 U. S. 456, 9 
Sct 122, 3 L. ed. 4827. 

60. Thomas v. Lawlor, 53 Cal. 
405; Weber v. Marshall, 19 Cal. 447; 
Arguello v. Edinger, 10 Cal. 150; Me- 
Near v. Williamson, 166 Mo. 358, 66 
Sw_ 160. 

61. Du Pont v. Davis, 35 Wis. 631. 
oa George v. Silva, 68 Cal. 272, 9 


63. Moore v. Smith, 24 S. C. 316. 
64. Doll v. Feller, 16 Cal. 432. 
Trial of aeepainiee issues without a 


jury see supra § 270 


Pee 


65. Bario v. Blumner, 1 N. M. 552. 
66. Shiver v. Hardy, 145 Ala. 660, 
29 S 669; Calumet Coal Co. v. Cor- 


dova, ete., Co., 145 Ala. 578, 40 S 390; 


etc., Co., 145 Ala. 578, 40 S 390 (where 
in ejectment, defendant enters a dis- 
claimer as to the land sued for, a 
judgment for plaintiff against defend- 
ant as to the title to the land is 
erroneous, since ejectment is an ac- 
tion for the possession of land, and 
ia, one to quiet title). See also supra 


See generally Trial [38 Cyc 


fa] In New Jersey (1) it has been 
held that a common rule only for a 
view by the jury would be granted 
where there was no evidence to 
satisfy the court that any resistance 
would be made, and a special rule, if 
granted, would add much to the ex- 
pense and be oppressive to defendant. 
Den v. Woodward, 4 N. J. L. 142. (2) 
But a special rule for a view by the 
jury would be granted where one of 
the shewers, under the common rule, 
had been disturbed in ee A a line. 
Den v. Van Natta, 7 N. J. L. 25. 

{[b] In New York it ae ‘been held 
that a motion for a view will not be 
granted, where the affidavit fails to 
state that the boundaries are in ques- 


rans Wickham v. Waters, Col. Cas. 
ee. Wright v. Carpenter, 50 Cal. 
ekes Wright v. Carpenter, 50 Cal. 
Sean Wright v. Carpenter, 50 Cal 

fa] Instruction.—An instruction 


to the jury sent out to view land in 
controversy “that they examine the 
land, examine the quality of the soil, 
and the growth upon it,’ and that 
“you avoid forming an opinion as to 
its quality until you have finally 
heard all the evidence,” does not au- 
thorize them to take into considera- 
tion the result of their examination 
as independent evidence. Wright v. 
Carpenter, 50 Cal. 556. 

. Jackson v. Newton, 18 Johns. 
(N. Y.) 355. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 272-274] 


the affidavit of plaintiff that he expects thus to be 
enabled to prove the deed to be a forgery.78 

[§- 273] C. Order of Proof—1. In General. In 
accordance with the rules which apply in civil 
trials generally,“* a party in ejectment may, as a 
abe rule, introduce the various items of evi- 
ence which go to establish his case or defense, in 
whatever order he pleases,” but the testimony as 
proposed must appear to be pertinent to the mat- 
ter in controversy;7° or be accompanied by an of- 
fer to show its relevancy in the progress of the 


cause.” This rule is subject to the gen- 
eral rule that the order of the introduction 
and admission of evidence is in the sound 
discretion of the court.78 The giving of fur- 


ther evidence after a party has closed his case rests 
in the sound discretion of the court.?? 

[§ 274] 2. Preliminary and Supplemental 
Proof*°—a, In General. Although the court may 
in its discretion admit evidence in advance of the 
introduction of other facts on which its admissi- 


EJECTMENT 


[19 C. J;] TISE- 


the party, or upon an express requirement by the 
court that the proof of facts on which the ad- 
missibility of the evidence depends shall subse- 
quently be made,®? as a general rule where the ad- 
missibility of certain evidence, such as a deed or 
other writing, is dependent upon the proof of other’ 
facts, the court may properly reject such evidence, 
unless there is preliminary proof or offer of proof 
of such facts,®* and evidence which has been re- 
ceived may be excluded where some important link 
necessary to establish the right claimed is want- 
ing.84 But preliminary questions which are not ob- 
jectionable as attempts to prove title or the con- 
tents of written instruments by parol may be per- 
mitted.8® A deed from the original grantor is 
properly admitted where it is preceded by proof of 
his possession ;*® but, as a general rule, a deed or 
other instrument of conveyance, offered in evi- 
dence, may be excluded unless it is. accompanied 
by proof, or offer of proof, of its authenticity and 
regularity,’? such as of the title or right to con- 


bility depends,*+ usually upon a promise made by | 


Ave Jackson v. Jones, 3 Cow. (N. 


74 See Trial [38 Cyc 1349]. 

75. Kan.—Green v. Holmes, 9 Kan. 
A. 886, 58 P 128. 

Md.—-Langley v. Jones, 26 Md. 462; 
Warner v. Hardy, 6 Md. 525. 

Miss.—Welborn v. Anderson, 37 
Miss. 155. 

Mo.—Weston v. Clark, 37 Mo. 568. 

Pa.—Harper v. Farmers’, etc., 
Bank, 7 Watts & S. 204. 
arta eid v. Dodson, 1 Overt. 

{a] The time of the introduction 
of documents for the purpose of 
showing by what claim, title, or right 
defendant had entered into posses- 
sion, or how he had been put in pos- 
session, and that his possession had 
been derived from the common an- 
cester and under a sheriff’s deed, is 


patente. Weston v. Clark, 37 Mo. 
[b] Where two parts of testimony 


are offered separately and not in their 
proper order they will be considered 
together, where they are inseparably 
connected and seem to explain each 
Other. Harper v. Farmers’, etce., 
Bank, 7 Watts & S. (Pa.) 204. 

[ve] Im ejectment under a tax sale 
of unseated lands, bought .by county 
commissioners, defendant may first 
prove his redemption before produc- 
ing the conveyance, as the consent of 
the commissioners to redemption 
must precede the conveyance. Phila- 
delphia v. Miller, 49 Pa. 440. 

76. Warner v. Hardy, 6 Md. 525. 

77. Warner v. Hardy, 6 Md. 525. 

78. Dubois v. Campau, 24 Mich. 
360, Weston v. Clark, 37 Mo. 568; 
Garrigues v. Harris, 17 Pa. 344; Har- 
den v. Hays, 14 Pa. 91; Hayball v. 
Shephard; 25 U. C. Q. B. 536. 

[a] Basis of rule.—Convenience 
and expedition is the basis of the 
rule permitting the court to exercise 
its discretion in admitting evidence 
out of its proper order, and the court 
is not bound to it in practice. Ken- 
nedy v. Bogert, 7 Serg. & R. (Pa.) 97. 

[b] Conclusiveness of discretion. 
—The discretion of the court in ad- 
mitting in evidence a deed from the 
city for nonpayment of a paving tax, 
without any proof of the regularity 
of the proceeding for the assessment 
and levying of the tax, will not be dis- 
turbed in the absence of any specific 
exception that the regularity of such 

roceeding was not proved at all. Du- 
ois v. Camnau, 24 Mich. 360. 


ye Snowhill v. Snowhill, 23 N. J. 

. 447. 

80. See generally Trial [88 Cyc 
07. 

veh Lowes v. Holbrook, 1 Harr. & 


J. (Md.) 153; Garrigues v. Harris, 17 


Pa. 344. ; 

fa] Ttastration.—A deed may be 
read in evidence before sunpple- 
mentary proof subject to an instruc- 


tion by the court that it is not evi- 
dence if proof of the grantor’s right 
brook, 1 Harr. & J. (Md.) 153. 

82. McKibben v. Newell, 41 Ill. 461. 
case should be shown when offered, 
where the deed standing by itself 
companied by a declaration that it 
will be followed by other proof show- 
title it is admissible, otherwise not. 
McKibben v. Newell, 41 Ill. 461. 

3. : 

Cal.—_McGarrity v. Byington, 12 
Cal. 426. 

309. 

Fla.—Florida Sav. Bank, etc., Exch. 

Ga.— Whitehead v. Pitts, 127 Ga. 
774, 56 SH 1004. 

605; 
McKibben v. Newell, 41 Ill. 461. 

Mich.—Van Auken v. Monroe, 

Mo.—Crumb v. Wright, 97 Mo. 13, 
10 SW 74; Moreau v. Detchemendy, 
he Y.—White v. Evans, 47 Barb. 

Martin, 51 Pa. 499; 

Sample v. Robb, 16 Pa. 305; Maus v. 
Wilson, 15 Pa. 148; Kennedy v. 
fa] Tllustrations.—(1) A question 
as to an agreement about the deliv- 
without first showing that there was 
an agreement. Hewitt v. Clark, 91 
alleging fraud in the sale must, in 
ejectment by the vendor who has 
of plaintiff’s title before he can in- 
troduce evidence of the fraud. Crumb 
Drafts of land, offered before any 
title by warrant or location is shown, 
fendant. Sample v. Robb, 16 Pa. 305. 
(4) In the absence of proof that plain- 
the premises at the time of his death, 
the return of commissioners and the 
premises as dower to the widow is 
not admissible in evidence. as tend- 
plaintiff's intestate as against one 
who was administrator unon the es- 
the dower proceedings, but who, in 
his individual canacity, was neither 
claims indenendent title against the 
estate. Whitehead v. Pitts, 127 Ga. 

[b] Where a copy of a purported 
survey is accompanied by no evi- 


to convey is not made. Lowes v. Hol- 
{a] The relation of a deed to the 
shows nothing; but if the offer is ac- 
ing its connection with the chain of 
pans Ala.—Smith v. Inge, 80 Ala. 
Conn.—Wooster v. Butler, 13 Conn. 
v. Smith, 21 Fla. 258 
1ll—Hewitt v. Clark, 91 Ill. 
Mich, 725. 
41 Mo. 431. 
Pa.—Holt v. 
Bogert, 7 Serg. & R. 97. 
ery of a deed will not be allowed 
Ill. 605. (2) A vendee in possession 
repurchased, first show the invalidity 
v. Wright, 97 Mo. 13, 10 SW 74. (3) 
are not admissible in behalf of de- 
tiff’s intestate was in possession of 
judgment thereon setting apart the 
ing to show adverse possession by 
tate of the decedent at the time of 
a party nor a privy thereto, and who 
774. 56 SH 1004. 
dence of authenticity or legality it is 


inadmissible. Wooster v. Butler, 13 
Conn. 3809. 
[ec] Municipal ordinances and 


maps of a city prepared under au- 
thority thereof, offered to show that 
the premises were part of a street 
purporting to be dedicated to public 
use are inadmissible, in the absente 
of a prior condemnation or dedication 
of the property. Smith v. Inge, 80 
Ala. 283. 

{d] A mortgage over twenty 
years old cannot be set up to show 
an outstanding title to defeat eject- 
ment without proof of possession 
under the mortgage or of the present 
existence of the debt. Moreau v. 
Detchemendy, 41 Mo. 4381. 

[e] The record of a judgment b 
a stranger to a pending ejectmen 
obtained against defendant in a for- 
mer action, should be rejected as evi- 
dence of a prior or superior title to 
plaintiff’s, unless accompanied with 
an offer of independent proof show- 
ing an ancient and superior title. 


ne v. Evans, 47 Barb. (N. Y.) 
84, Williams v. Doe, 2 Ill. 502; 
danas v. Holbrook, 1 Harr. & J. (Md.) 
85. Taylor v. Youngs, 48 Mich 
268, 12 NW 208. 
86. Roper v. McFadden, 48 Cal. 
346; Warner v. Henby, 48 Pa. 187. 


ete Cal.—White v. Moses, 21 Cal. 
golli—Stumpt v. Osterhage, 111 Il. 


N. Y.—Ensign v. McKinney, 30 Hun 
249, 12 AbbNCas 463. 

Vt.—Morse v. Carpenter, 19 Vt. 613. 

W. Va.—Waggoner vy. Wolf, 28 W. 
Va. 820, 1 SE 25. 

{a] Thus preliminary proof is re- 
quired of the performance of a condi- 
tion precedent to render a deed ad- 
sas Stumpf v. Osterhage, 111 

[b] Commissioner’s deed.—Where 
a deed, made under a decree by a 
commissioner or other authority, is 
offered in evidence as a connecting 
link of a party’s chain of title to 
Jand, it is necessary to introduce 
with it so much of the, record of the 
suit in which such decree was made 
as will satisfactorily show that the 
persons having the legal title to the 
land conveyed were parties to the 
suit, and will identify the land. Wag- 
goner v. Wolf, 28 W. Va. 820, 1 SE 
25. 

{ec] An executor’s deed is inad- 
missible, without showing the neces- 
sary preliminary steps to a sale and 
conveyance of the premises by the 
executors, such as a compliance with 
the statutory prerequisites or an ex- 
nress power in the will. White v. 
Moses, 21 Cal, 43. 

fd] A @eed, executed by an at- 
tormey in fact, should be admitted 
when accompanied by such evidence 


yi A fle) A A i 


vey®® in the grantor or testator, where the grant, 
deed, or will, does not specifically appear to convey 
the land in controversy ;°® and where the deed pur- 
ports to be executed under a judgment, proof of such 
judgment must be shown as a foundation for intro- 
ducing the deed.°° A sheriff’s deed is admissible 
only where the judgment or action on which 
it was predicated is shown® and where it is 
dependent upon the sheriff’s certificate of 
sale, a failure to prove the existence of 
such certificate justifies the exclusion of the deed 
as evidence.®? Preliminary proof, however, is not 
required of a record which of itself is prima facie 
proof of regularity,9? as in case of the record of a 
deed,** unless it is alleged to be a forgery.2® So 
also preliminary proof may be dispensed with in 
case of ancient instruments.®® 

Tracing title. Where the real question in issue 
is as to the title only, a party may commence 
_with any part of his evidence, and is not compelled 
to pursue any particular order of proof in trac- 
ing his title.®? Thus it is not necessary for plaintiff 
to first show title out of the commonwealth and then 
trace each successive transfer down to himself,%* 
although he may do so, as it is not necessary to be- 
of the power as is obtainable, even 


EJECTMENT 


[§§ 274-276 


gin at his deed and go down to the government.°? 

[§ 275] b. Of Identity of Land. It is com- 
petent to show by parol proof or explanatory evi- 
dence the connection of the papers offered with the 
land in controversy,! and where the description in 
a grant, deed, or conveyance, is insufficient to 
identify the premises covered thereby with the 
premises in controversy such identity must be 
shown by other evidence,? and the uncontroverted 
testimony of a witness may be sufficient aid,? espe- 
cially where he is an expert surveyor. Where 
plaintiff shows a grant of the land to the state and 
a patent to him from the state describing the land 
as alleged in his declaration, the plats of the land 
are admissible for the purpose of identifying the 
property, without proof of the steps preliminary to 
the sale and the platting of the land.® : 

[§ 276] D. Scope of Inquiry in General.° In 
accordance with the principle which permits courts 
to take cognizance within certain limits of questions 
ancillary, incidental to, or growing out of, the main 
action,’ the court in an action of ejectment may 
consider and determine incidental and dependent 
matters,’ such as whether a deed relied on to prove 


though no written power is produced 
and no direct evidence of the ex- 
istence of the power is given. En- 
Sigu v. McKinney, 30 Hun (N. Y.) 
249, 12 AbbNCas 463. 

88. Lowes v. Holbrook, 1 Harr. & 
J. (Md.) 158; Schrack v. Zubler, 34 
Pa. 38; Goundie v. Northampton Wa- 
ter Co., 7 Pa. 233. 

89. Stumpf v. Osterhage, 111 Ill. 
82. But see Hogans v. Carruth, 18 
Fla. 587 (holding that, although a 
deed does not upon its face embrace 
the land in suit, such fact need not 
be shown as a foundation for its in- 
troduction, as a party is not obliged 
to locate on the ground the calls of 
a deed before it is admitted in evi- 
dence). 

90. Anderson v. Robinson, 75 Ga. 
875; Anderson v. McCormick, 129 Ill. 
308, 21 NE 803; Green Bay, etc., Canal 
Co. v. Groat, 24 Wis. 210. See also 
supra § 255. 

91. Anderson v. Robinson, 75 Ga. 
375; Gilmore v. Taylor, 5 Or. 89; Wey- 
and v. Tipton, 5 Serge. & R. (Pa.) 332. 

{a] The judgement roll is proper 
preliminary evidence to warrant the 
introduction of proof of a _ sheriff’s 
sale. Gilmore v. Taylor, 5 Or. 89. 

92. Clute v. Emmerick, 12 Hun (N. 
Y.) 504. 

93. Groover v. Coffee, 19 Fla. 61; 
Green v. Holmes, 9 Kan. A. 886, 58 Pp 
128; Rockwell v. Brown, 54 N.Y. 210. 

[a] The ‘record of a patent (1) is 
admissible without preliminary proof 
accounting for the original patent, 
where the statute makes such record 
prima facie evidence of the existence 
of the patent and conclusive proof of 
the existence of the records. Green v. 
Holmes, 9 Kan. A. 886, 58 P 128. (2) 
Plaintiff need not state, on offering 
in evidence the record of a patent to 
the land in controversy, that he in- 
tends to follow up the conveyance of 
title from the patentee down to him- 
self, as without proof of this original 
conveyance of title, proof of other 
conveyances would be futile. Green 
v. Holmes, supra. 

[b] A deed of assignment for the 
benefit of creditors which recites that 
it was executed in pursuance of an 
order made in insolvency proceedings, 
is prima facie evidence of title with- 
out previous proof of the insolvency 
eae Rockwell v. Brown, 54 

fc] Documents issued by other 
states are recoenized without other 
proof than inspection of their seals, 
and whether they are connected with 
the case depends upon the whole evi- 


- 


dence offered; and title of state 
trustees, although not original, is of 
such a public character that their 
deed is prima facie evidence of title 
in the grantee subject to be overcome 
by. proof. Groover v. Coffee, 19 Fla. 


94. Doe v. Roe, 36 Ga. 463; Whit- 
ney v. Marshall, 17 Wis. 174, e 

95. Doe v. Roe, 36 Ga. 463. 

96. Woods v. Montevallo Coal, etc., 
Co., 84 Ala. 560, 3 S 475, 5 AmMSR 393; 
Greenleaf v. Brooklyn, 6te., 7h: Cos, 
122 N. Y. 408, 30 NE 762, 28 ‘AbbNCas 
161 [rev 5 Silv. Sup. 279, 8 NYS 30]; 
Robinson v. Gillman, 3 Vt. 163. 

{a] Ilustrations.—(1) Execution 
reed not be proved of a receipt over 
twenty years old, or of a title bond 
over thirty years old, there being no 
suspicion as to its genuineness; nor 
is preliminary proof of possession 
under the latter necessary if such 
bond is otherwise relevant. Woods 
v. Montevallo Coal, etc., Co., 84 Ala. 
560, 83 S 475, 5 AmSR 393. (2) A deed 
may be receivéd without proof of 
ownership where it is so ancient,that 
ro living person can in the nature of 
things testify to acts of ownership 
of the grantor or grantee, and while 
within this rule a decree in partition 
is admissible without prcof of pos- 
session yet itis not sufficient evidence 
of title of one claiming under it with- 
out showing some subsequent or mod- 
ern possession by the parties who 
have received later deeds in plaintiff’s 
chain of title. Greenleaf v. Brooklyn, 
etc., R. Co., 1382 N. Y. 408, 320 NE 762, 
28 AbbNCas 161 [rev 5 Silv. Sup. 279, 
8 NYS 30]. 

[b] An ancient charter of a town- 
ship containing no description of land 
itself is admissible in evidence and 
may be rendered perfect when accom- 
panied with proof of actual location 
and division among the proprietors. 
Robinson v. Gillman, 3 Vt. 163. 

Ancient instruments generally see 
Evidence §§ 1164-1186. 

97. Denn v. Jones, 26 Md. 462. 
NEE Jones v. Bland, 116 Pa. 190, 9 

99. Green v. Holmes, (Kan. A.) 58 
P 128; Cockey v. Smith, 3 Harr. & 
J. (Md.) 20. 

fa] Where plaintiff claims title 
through a sheriff’s deed he has a right 
to begin at the source of his title 
and go forward, and need not begin 
at the sheriff's deed and trace his 
title down to the government. Green 
v. Holmes, 9 Kan. A. 886, 58 P 128. 

[b] Producing the grant of the 
proprietary is the first step in deduc- 


ing, title; if that is wanting and in- 
ferior testimony is resorted to for 
presuming a grant, the foundation 
must be laid by stating and’combining 
all the facts existing in the case on 
which a grant may be presumed. 
prey vy. Smith, 3 Harr. & J. (Md.) 


1. See supra § 221. 

2. Ill.—Chicago, ete, R. Co. v. 
Hardt, 138 Ill. 120, 27 NE 910. 
Daley: —Marshall v. Goodwin, 2 Dana 
ew v. Norris, 2 Harr. 


& J 
N. Y.—Jarvis v. Lynch, 91 Hun 349, 
oe NxS 220 [aff 157 N. Y. 445, 52 NE 


mee .—Stephens v. Taylor, 3 Baxt. 


W. Va.—Pennington v. Underwood, 
59 W. Va. 340, 58 SE 465. 

[a] A deed referred to in the deed 
offered must be produced, where the 
deed making such reference does not 
sufficiently spect y. the land. Ham- 
mond v. Norris, Harr. & J. (Md.) 

[b] Subsequent deeds must, where 
they describe the property only ‘in 
general terms, be aided by other evi- 
dence to identify the description with 
that of the prior deed. Jarvis v. 
Lynch, 91 Hun 349, 36 NYS 220 [aff 
157 N. Y. 445, 52 NE 657]. 

[ec] That jana was the same as 
that excepted out of the deed may be 
inferred by the jury when aided by 
proof of possession for twenty-nine 
yere Marshall v. Goodwin, 2 Dana 

as 

3. Thompson v. Kauffelt, 110 Pa. 
2095 1 A 267. 
git'sok Lanier v. Orr, 110 Ga. 267, 34 

5. ela v. Chicago, etce., R. Co., 
237 Ill. 500, 86 NE 1065. 

6. Ancillary and incidental juris- 
ricer of courts see Courts §§ 108- 
Extent of relief see infra § 312. 

7. See Courts §§ 108-112. 

8. Elder v. Schumacher, 18 Colo. 
433, 33 P 175; Hast Norway Lake 
Church v. Halvorson, 42 Minn. 503, 
44 NW 663; Winningham v. True- 
blood, 149 Mo. 572, 51 SW 399. 

fa] Illustration. —(1) In eject- 
ment by a corporation of which there 
are contesting claimants to the offices, 
upon an answer alleging that defend- 
ant is in possession under one set 
of claimants, the court will determine 
whether the set which let defendant 


in were officers of the corporation. 
Hast Norway Lake Church v. Hal- 


——= 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 276-278] 


title was forged,® or whether the grantor had suf- 
ficient mental capacity to execute the deed.?° But it 
has been held that the court cannot inquire into or 
investigate the consideration of a conveyance on 
which a party relies, or the disposition of a 


fund accumulated under a deed 


whether a deed which is clear and unambiguous 
upon its face, expresses the true intention of the 
So also equities will not be considered 
in the absence of a plea in regard thereto, al- 
though in some jurisdictions equitable matters may 
be determined, at the instance of either party, 
without resort to an independent suit in equity.?® 
A residuary legatee holding part of the lands by 
in ejectment by 
the testator’s executors claiming under a prior 
judgment sale, require an adjustment of his equities 
growing out of his rights as legatee.1® 

[$ 277] E. Questions of Law and Fact!’—1. 
In ejectment, as in other civil 
cases,'® it is the province of the court to determine 


parties.14 


an unrecorded mortgage cannot, 


Questions of Law. 


vorson, 42 Minn. 503, 44 NW 663. (2) 
The validity of attachment proceed- 
ings by which the defendant in eject- 
ment came into possession of the 
land may be considered. Winningham 
v. Trueblood, 149 Mo. 572, 51 SW 399. 

9. Elder v. Schumacher, 18 Colo. 
433, 33 P 175. 

10. Tider v, Schumacher, 18 Colo. 

v. Chicago, ete., 


4335083 P15 

11. Gray RT eos 
189 Tl. 400. 59 NE 950 

12. Thatcher v. Ann Arbor St. An- 
drew’s Church, 37 Mich. 284. 

13. Hamilton v. Fenton, 119 Mich. 
580, 78 NW 659. 

14. Hall v. Gregg, 138 Mo. 286, 39 
SW 804; Garner v. Black, 95 Tex. 
318 rae SW 876 [aff (Civ. A.) 63 SW 


[a] Where the issues relate wholly 
to the legal title, outstanding equities 
are not a proper subject for the con- 
sideration of the court. Hall v. Gregg, 
138 Mo. 286, 39 SW 804. 

Consideration of legal and eauitable 
issues generally see supra § orn 

15. Oellrich v. Georgia R. 73 
Ga. 389; Swope v. Weller, 119° “Mo. 
556, 25 Sw 204; Mutual Trust Co. v. 
Polymero, 54 Misc. 379, 105 NYS 1024. 

Equitable defenses generally see 


.Supra § 79. 


16. Wilson v. Shoenberger, 34 Pa. 
Submission of issues see infra 


See Trral [38 deve 1511 et seq]. 
Blackburn Crawford, 3 
Wall. (WES: ened; 18 L. ed. 186; “Mc- 
Call v. Doe, 17 Ala. 533; Seaward v. 
Malotte, 15 Cal. 304. And see cases 
infra notes 20-26. 

[a] The court may decide: (1) 
Whether or not from the facts of the 
case a question arises whether the 
premises were left animo revertendi. 
MeCall ¥ve" Doe; 17° eAlas. 5383t (2) 
Whether a defense warrants specific 
performance so as to require enjoin- 


ing the ejectment suit. Weber v. 
Marshal, 19 Cal. 447. 

20. Ky.—Salisberry v. Martin, 4 
Ky. Op. 122. 


Md.—Wilson v. Inloes, 6 Gill 121. 

N. Y.—New York v. Mott, 60 Hun 
423, 15 NYS 22. 

Pa,—Connellogue v. English, 8 
Watts & S. 11. 

Va.—Whitacre MelIlhaney, 4 
Munf. (18 Va.) 310. 

And see cases supra note 19. 

[a] Tllustration—It is error to 
permit a record of partition to go to 
the jury to prove that the land in 
dispute had been assigned to plain- 
tiff. Whitacre v. McIlhaney, 4 Munf. 
(18 Va.) 310. 

21. U. S.—Florida Southern R. Co. 
v. Lorine, 51 Fed. 932, 2 CCA 546. 

Cal._—Séaward v. Malotte, 15 Cal. 
304. 

Ill.— Quinn vy. Hagleston, 108 Ill. 
248. 


Vv. 


N. 
R. Ae o8 65 _N. J. L. 313, 47 A 772. 
\ 
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all questions of 


struments,”? 


Ol Sey RUSt. SaenOr 


character.?* 


case of a parol 


dence. thereon is 


Pa.—Hoffman v. Danner, 14 Pa. 25; 
Cerne gue v. English, 8 Watts & §. 
C.—Rice v. Bamberg, 


tS, 59S Sa Co 
498, 38 SE 209. 

Va.—Fentress v. Pocahontas Fowl- 
ing Club, 108 Va. 155, 60 SE 633; 
Burke v. Lee, 76 Va. 386. 

[a] Itis a question of law for the 
court to determine: (1) The legal 
effect and construction of a_ grant. 
Fentress v. Pocahontas Fowling 
Club, 108 Va. 155, 60 SE 633. (2) The 
legal effect of a record where it is 
not. shown to be incomplete. Rice 
v. Bamberg, 59 S. C. 498, 38 SE 209. 
(3) The construction of the written 
return of the sheriff of a levy under 
execution, and the quantum of estate 
conveyed by the sheriff’s deed. Hoff- 
man v. Danner, 14 Pa. 25. 

122.) Breil’ v. Jordan, 27 App s)(D: 
C. ) 202; Reid v. Anderson, 13 App. Ae 
Cc.) 30; Cowles v. Carrier, 101 SW 
916, 31 KyL aoa Nicholson v. Vil- 
lepigue, On TS. 130, 81 SH 494. 

23. Hunt ae “Missouri Pac. R. Co., 
75 Mo. 252. 

24. Castro y.-Gill, 5 Cal. 40. 

25. See infra § 278. 

Direction of verdict see infra § 280. 

26. Moore v. Small, 19 Pa. 461. See 
also infra § 405. 

Trial of legal and equitable issues 
see supra § 270. 

oe See Trial [38 Cyc 1511 et seq]. 

S.—Ewert v. Fullerton, 225 


1 
rea “758, 141 CCA 24; Florida South- 


ern. (Co. Vv. Loring, 51. Fed. 932, 2 
CCA 546. 

Ala.—Doe v. Webb, 171 Ala. 638, 54 
S 627; Williams v. Williams, 179 Ala. 
148, 54 S 107; Owen v. Moxon, 167 
Ala. 615, 52 S 527; Louisville, etc., R. 
Co. v. Massey, 136 Ala. 156, 33 S 896, 
96 AmSR 17. 


LOR DANE v. Turner, 201 SW 
yh ee ad v. Marshall, 19 Cal. 


Ga.—Vickery v. Benson, 26 Ga. 582. 

Iowa.—Keller  v. Harrison, 139 
Iowa 388, 116 NW 327. 

Ky.—Meade v. Ratliff, 133 Ky. 411, 
118 SW _271, 134 AmSR 467. 

Md.—Hackett v. Webster, 97 Md. 
404, 55 A 480; Cushwa v. Cushwa, 9 
Gill 242; Ringgold v. Malott, 1 Harr. 
be a Helm vy. Howard, 2 Harr. & 

Mass.—Hall v. Thayer, 5 Gray 5238. 

Mich.—Scott v. Baird, 145 Mich. 
116, 108. NW 737. 

Mo.—Bradshaw v. Edelen, 194 Mo. 
640, 92 SW 691; Whitaker v. Whita- 
ker, 157 Mo. 342, 58 SW 5; Landes v. 
Parkins, 12 Mo. 238. 

Nebr.—Jewett v. Black, 
ohn Oo ON IWV OLAOL 


60 Nebr. 


Nev.—Sharon v. Davidson, 4 Nev. 
rote Staininger. vy. Andrews, 4 Nev. 
N. J.—Bouvier v. Baltimore, ete., 


. Y.—Barrows v. Webster, 144 N.| 


such questions to the jury.?° 
the court to determine questions relating to the 
‘validity, interpretation, and effect, of written in- 
and as to what 
seniority of title, adverse possession, and color of 
title, as distinguished from the facts upon which 
such questions arise;*? as to whether a deed shows 
title in the party offering it,?? or whether a grant 
ean fairly be implied from possession of a certain 
And although it is generally the 
province of the jury to pass upon the questions of 
fact,?> yet where the action of ejectment is sub- 
stituted for a bill for specific performance ag..jn 


[19 C0. J.{ 1193 


law,’® and it is error to submit 
It is the province of 


constitutes title, 


contract for land, the court may 


also pass upon the facts.?° 

[§ 278] 2. Questions of Fact. 
civil ecases?7 questions of fact as a general rule are 
for the determination of the jury,?® where the evi- 


As in other 


conflicting or doubtful,?® and it is 


erroneous for the court in such eases to eliminate 


Y. 422, 39 NE 357 [aff 70 Hun 597, 25 
NYS 1131 (aff 21 NYS 828)]; Cross 
v. Wellwood, 90 N. Y. 688 mem; New 
York v. Mott, 60 Hun 428, 15 NYS 223 
Lucas v. Johnson, 8 Barb. 244, 

N. C.—MeNeil v. Allen, 146 N. C. 
283, 59 SE 689; Kendrick v. Dellinger, 
117 N. Cc. 491, 39 SE 488; McAulay v. 
Harnhart, 46 'N. C. 502. 

Or.—Lane County School Dist. No. 
43 v. Veach, 74 Or. 363, 144 P 1156. 

Pan —Pittsburgh Safe Deposit, etc., 
Co. v. Bovaird, etc., Mfg. Co., 288 Pa, 
490, 86 A 301; Richards v. Buffalo, 
ete. .RiGoy, 137 Pa. 524, 19 A 931, 21 
AmSR 892; Miller v. McCullough, 104 


Pa. 624; McLaughlin v. Fulton, 104 
Pa. 161; Richards v. Elwell, 48 Pa. 
361; Mclldowny Vis Williams, 28 Pa. 


492; Breiden v. Paff, 12 Serge. & R. 
430; Logan v. Quigley, $i Pa. Cason 
11 A 92; Budd v. Budd, 30 PittsbLegJ 

ae C.—Nicholson v. Villepigue, 97 

C. 130, 81 SE 494; Bradley v. Dray- 
ee 48 8.C. 234, 26 SE .613; Odom v. 
Weatherhee, 26 S. 244, 1 ‘SE 890. 

Va.—Reusens Ay ‘Lawson, ile GV 
226, 21 SE 347. 

Wis.—Harley v. Harley, 140 Wis. 
282, 122 NW 761; Larson vy. Peder- 
Son; 215) (Wis, 197; 91 NIW'"659) 

N. B.—Doe v. Savoy, 28 N. B. Bin 
Cees v. Cameron, 20 U. 


oO. 

[a] Questions of fact held for 
jury.—(1) An issue of fact between 
plaintiff’s legal title and defendant’s 
equitable title. Kern v. Howell, 180 
Pa. 315, 36 A 872, 57 AmSR 641. (2) 
Whether a will was probated and has 
been lost, and if a purported copy is 
a true copy. Counts v. Kilson, 45 S. 
C. 571, 23 SE 942. (3) The identity 
of articles of agreement with those 
recited in the deed., Allen v. Allen, 
45 Pa. 468. 

{b] Giens.—(1) Questions for the 
jury include facts relating to liens. 
Kime)'v. Polen,; 5° Pas Cas: "3705 1S) 
783. (2) But defendant in ejectment 
by the purchaser at a foreclosure sale 
is not entitled as a “mortgagor or his 
assignee” to the benefit of a statu- 
tory provision that in an action 
against the mortgagor or one holding 
under him defendant may have the 
jury ascertain the amount due on 
the mortgage debt. Matkin v. Marx, 
96 Ala. 501, 11 S 638. 

29. Ky.—-Taylor v. Davis, 65 SW 
7, 23 KyL 1266; Holloway v. Louis- 
ville, EUG, bk Co., 92 Ky. 244,17 SW 
572, 13 KyL 481. 

Mich.—Bryce v. King, 44 Mich. 181, 
6 NW 233; Twogood v. Hoyt, 42 Mich, 
609, 4 NW 445. 


Mo.—Dausch v. Crane, 109 Mo. 323; 
19 SW 6i. 
Nebr.—Smith v. Nelson, 78 Nebr. 


745, 111 NW 779. 

N. Y.—Gross v. Welwood, 90 N. Y. 
638 mem; Enders v. Sternberg, 2 Abb. 
Dec. 31, 1 Keyes 264, 33 HowPr 464. 
Eversole, 62 Pa. 
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such questions 
piven 


160; Close v. Benjamin, 5 Pa. Cas. 
S10; 795A 51. 

S. C.—Dupuy v. Williams, 91 S. C. 
185, 74 SE 381. 


Va.—Wood v. Phillips, 117 Va. 878, 
86 SE 101. 

And see cases supra note 28. 

CO LrWwitth uve Guandypaedlo Nee Cc: 
54, 20 SE 293; Madara v. Eversole, 
62 Pa. 160. 

{a] MTllustration.—Where plaintiff 
claimed title under a trust deed. duly 
registered, and defendants claimed 
under a trust deed by the same 
grantor, but of an earlier date and not 
registered, of which deed plaintiff 
had neither actual notice nor notice 
by registration, and there was testi- 
mony that no one was in possession 
of the land under the earlier deed 
when the later deed was given, but 
that a tenant of the grantor of said 
land was then in possession, a ruling 
that plaintiff was not entitled to re- 
cover was erroneous, as the questions 
as to who was in possession of the 
Jand when the second deed was given, 
and the effect of such possession as 
notice, were for the jury. Truitt v. 
Granby, 115 N. C. 54, 20 SE 293. 

Instructions invading the province 
of the jury see infra § 285. 

31. Ala.—Fletcher v. Riley, 169 
Ala. 488, 538 S 816; Barry v. Madaris, 
156 Ala. 475, 47 S 152. 

Ark.—Maney v. Dennison, 110 Ark. 
571, 168 SW 783. 

D. C.—Reid v. Anderson, 13 App. 
30; Davis v. Coblens, 12 App. 51 [aff 
14 Wes aio, eo) Ctr sac, 43) led. 
1147]. ; A 

Ga.—Holder v. Scarborough, 119 Ga. 
256, 46 SE 93. 

Ky.—Le Moyne v. Neal, 158 Ky. 316, 
164 SW 964; Fuller v. Keesee, 104 
SW 700, 31 KyL 1099. 

Me.—Davis v. Poland, 99 Me. 345, 
59 A 520. 

Mich.—Tyler v. Wright, 171 Mich. 
579, 137 NW 212; Pere Marquette R. 
Co, v. Graham, 136 Mich. 444, 99 NW 


408; Miller v. Shumway, 135 Mich. 
654, 98 NW 385. 
Mo.—Crossett v. Ferrill, 209 Mo. 


704, 108 SW 52. 

Or.—Altschul v. Casey, 45 Or. 182, 
76 P 1083. 

‘Pa—Davis v. Robinson, 34 Pa. 
Super. 871; Davis v. Robinson, 32 Pa. 
Super. 90. 

S. C.—Seacoast 
Thomas, 98) S. (Co U11, 
Odom v. Weathersbee, 26 S. C. 
1 SE 890. : 

[a] Illustrations.—(1) Where de- 
fendant claims title by adverse pos- 
session under color of title, and the 
evidence tends to show that those 
through whom he claims were in 
actual possession, claiming as bona 
fide purchasers, at the time the deed 
under which plaintiffs claim was 
executed, and that such possession 
was continued by defendant’s prede- 
cessors and himself up to the time 
of the trial, whether plaintiffs or 
defendant hold the superior title is 
for the jury. Barry v. Madaris, 156 
Ala. 475, 47 S 152. (2),Where neither 
party deraigned title from the state, 
but both introduced evidence tending 
to raise the presumption of a grant, 
the question of title is for the jury. 
Seacoast Timber Co. v. Thomas, 98 S. 
Cadtls (82) SH. 274. 


Timber Co. v. 
82 SE 274; 
244, 


32. Costillo v. Thompson, 9 Ala. 
937; Richardson v. Steere, (R. I.) 45 
A 151. 

gor Cal.—Moss v. Shear, 30 Cal. 
467. 


from the consideration of the 
Thus where the evidence is conflicting or 
doubtful it is the province of the jury to determine 
the facts upon which title, seniority of title, and ad- 
verse possession under claim and color of title must 
be based;*" facts relating to fraud, as in procuring 
a deed or mortgage;** facts relating to the identity 
of the premises** and their location ;** facts relating 


EJECTMENT 


premises.*® 
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Canal Zone.—Ycaza v. African 
Constr. Co., 2 Canal Zone 259. 

ES file OmN mb eee v. Munson, 30 Conn. 
Paes coronas v. Dewey, 9 Mich. 

Miss.—Brand v. Learned, 38 S 43. 

Mo.—Stoner v. Royar, 200 Mo. 444, 
98 SW 601. 

N. J.—Crosson v. Carr, 70 N. J. L. 
393, 57 A 158. 

Pa.—Thompson v. Ridelsperger, 144 
Pa. 416, 22 A 826; Franklin Coal Co. 
v. Bertels, 109 Pa. 550; Richardson 
vy. Morris, 26 Pa. Super. 192. 

Eng.—Brown v. Armstrong, 7 Ir. 
CoUasiO Nk = 

fa] Thus, where in ejectment for 
the recovery of land formed by accre- 
tion in a river, defendant claimed title 
to land on the bank of the river and 
alleged that the land sued for was 
an accretion thereto, and the patent 
and deeds constituting the title in 
defendant to the original land on the 
shore were introduced in evidence 
without objection, and there was no 
contrary evidence, the court might 
assume that defendant or his 
grantors originally owned the land 
described in the patent and deeds, 
but the question whether the land 
sued for was embraced in the descrip- 
tion or had been formed by changes 
wrought by the river was for the 
jury. Stoner v. Royar, 200 Mo. 444, 
98 SW 601. 

34. U. S.—Bates v. Illinois Cent. 
R. Co., 1 Black 204, 17 L. ed. 158. 

Ga.—Johnson vy. Duncan, 90 Ga. 1, 
16 SE 88. 

Md.—Ridgely v. Norwood, 1 Harr. 
& J. 128. 

Mich.—Herpel v. Malone, 56 Mich. 
199, 22 NW 288. But see Holmes v. 
Deppert, 122 Mich. 275, 80 NW 1094 
(holding that the jury should not be 
allowed to consider whether land de- 
scribed in the complaint was suscep- 
tible of location, where they are in- 
structed that plaintiff should recover 
unless the land had been conveyed to 
a certain defendant). * 

Minn.—Fish v. Chicago, ete, R. 
Co., 84 Minn. 179, 87 NW 606. 

N. J.—Crossen v. Carr, 70 N. J. L. 
393, 57 A 158. 
wie Bet v. Hanna, 57 Pa. Super. 

Va.—Fentress v. Pocahontas Fowl- 
ing Club, 108 Va. 155, 60 SE 6383. 

[a] Dlustrations.—(1) Where the 
parties claim under different grants 
from the commonwealth, questions 
as to the true location of the grant 
and as to the application of either 
grant to its proper subject matter 
are questions of location, to be de- 
termined by the jury with the aid 
of extrinsic evidence. Fentress v. 
Pocahontas Fowling Club, 108 Va. 
155, 60 SE 633. (2) Whether certain 
land is embraced in a boundary re- 
cited in the evidence is a question 
for the jury. Osborn v. Hereford, 6 
Ky. Op. 110. 

[b] A mistake in description of 
land presents a question for the jury. 
Jensen v. Duncan, 90 Ga. 1, 16 SBE 

_{e] The true location of a sec- 
tion line, differently located by dif- 
ferent surveyors, is for ‘the jury 
to decide. Herpel v. Malone, 56 Mich. 
199, 22 NW 283. 

{d] What quantity of land was in- 
tended to be sold under a_sheriff’s 
deed, when from the uncertainty of 
description a doubt is raised as to 
the boundaries of the levy, may be 


F. Submission of Issues.*° 
ance with the rules which apply in civil trials gen- 
erally,*° the material issues of fact raised by the 
pleadings must be submitted to the jury,*! unless in 
some way the right of a party in this respect is 


[§§ 278-279 


to the occupancy,®® ouster,?® and tortious evic- 
tion;*7 and facts relating to the possession of the 


In accord- 


determined by the jury. Hoffman v.- 
Danner, 14 Pa, 25. 

35. Bass v. Dinwiddie, 2 F. Cas. 
No. 1,092, Brunn. Col. Cas. 190, Cooke 
(Tenn.) 130; Helms v. Howard, 2 
Harr. & M. (Md.) 57; Hendricks v. 
Rasson, 42 Mich. 104, 3 NW 281; Mar- 
tiny. Rector, 101) Nowe) 74 NB) 183. 

{a] The intention of an entry and 
the right by which, and the extent to 
which, it was made is for the jury to 
determine. Helm v. Howard, 2 Harr. 
& M. (Md.) 57. 

{[b] Who was an “actual occu- 
pant” is a question for the jury. Mar- 
tin v. Rector, 101 N. Y..77, 4 NE 183. 

36. Harmon v. James, 15 Miss. 111, 
45 AmD 296. 


37. Adams v. Tiernan, 5 Dana 
rd 394; Sprigg v. Bynum, 10 La. 


38. U. S.—Koons v. Bryson, 69 
Fed. 297, 16 CCA 227. 

Ala.—Chambers v. Morris, 159 Ala. 
606, 48 S 687; McCreary v. Jackson 
Lumber Co., 148 Ala. 247, 41 S 822; 
Johnson v. Kyser, 127 Ala. 309, 27 S 
784; McCall v. Doe, 17 Ala. 533. 

.Cal.—Hicks v. Davis, 4 Cal. 67. 

Conn.—Gage v. Smith, 27 Conn. 70. 

Ga.—Oliver v. Williams, 25 Ga. 217; 
Scisson v. McLaws, 12 Ga. 166. 

Ill.—Sonnemann v. Mertz, 221 Ill. 
362, 77 NE 550. ) 

Ky.—Moran v. Higgins, 40 SW 928, 
19 KyL 456. 

Md.—Davis v. Furlow, 27 Md. 536. 

Mich.—Beecher v. Ferris, 124 Mich. 
9, 82 NW 617; Maxwell v. Paine, 53 
Mich. 30, 18 NW 546. 

_N. Y.—Cross v. Welwood, 90 N. Y. 
638 mem; Good vy. Brown, 181 App. 
Div. 808, 168 NYS 1028. 

N. C.—Bivings v. Gosnell, 133 N. C. 
574, 45 SE 942; Cowles v. McNeill, 125 
N. C. 385, 34 SH 499; Truitt v. Grandy, 
115 N. C. 54, 20 SE 293; Springs v. 
Schneck, 99 N.C. 551; 6 SEH 405, 6 
AmSR 552. 

Oh.—Abram v. Will, 6 Oh. 164. 

FS em hore ad v. Richardson, 46 Pa. 

S. C.—Nicholson vy. Villepigue, 97 
Sx Cer3s0, SPISBy 4943 ; 

Wis.—Blofrson v. Lindsay, 90 Wis. 
203, 68 NW 89. 

_ [a] Questions of fact held for the 
jury.—(1) Whether plaintiff ever had 
possession. Nicholson*v. Villepigue, 
97 S. C. 130, 81 SH 494. (2) Whether 
plaintiff’s ancestor ever had posses- 
sion. McCreary v. Jackson Lumber 
Co., 148 Ala. 247, 41 S 822; Abram v. 
Will, 6 Oh. 164. (3) As to the char- 
acter of possession. Sonnemann vy. 
Mertz, 221 Ill. 362, 77 NE 550; O’Hara 
v. Richardson, 46 Pa. 385. (4) Prior 
possession. Florida Southern R. Co. 
v. Loring, 51 Fed. 932, 2 CCA 546. 
(5) Whether possession was held ad- 
versely under claim of title. Davis ° 
v. Furlow, 27 Md. 536. (6) Whether 
possession was obtained by consent 
of and under plaintiff. Jones ,v. 
Porter, 3 Penr, & W. (Pa.) 132. (7) 
Conflicting claims of adverse posses- 
sion. McCormick v. Kreinke, 179 Tll. 
301, 53 NE 549; Beecher v. Ferris, 124 
Mich, 9, 82 NW 617; Gross v. Wel- 
wood, 90 N. Y. 688 mem. 

[b] Law and fact.—In ejectment 
possession may be both a question of 
fact and of law. Good v. Brown, 181 
App. Div. 808, 168 NYS 1028. 

39. Instructions generally 
infra § 285. 

Stating issues made by pleadings 
generally see Trial [38 Cyc 1608]. 

40. See Trial [38 Cyc 1610]. 

41. Davidson v. Gifford, 100 N. C. 
18, 6 SE 718. 

Questions of fact generally see 
supra § 278. 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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waived.42 


question.*? 


fendant possesses.*§ 


42. Davidson v. Gifford, 100 N. C. 
18, 6 SH 718. 

43. Millikin v. Sessoms, 173 N. C. 
723, 92 SH 359; Redmond v. Mullenax, 
113° N.C. 505; 18-SH 708. 

44 Allen v. Allen, 114 N. C. 121, 
137, 19 SE 269; Davidson v. Gifford, 
TOON ClaSieG SH ils. 

“Tt is the duty of the trial Judge to 
submit to the jury such issues, aris- 
ing upon the pleadings, as will 

-present the whole matter in contro- 
versy between the parties and will 
allow the introduction of all material 
evidence, the responses to which will 
enable the court to pronounce judg- 
ment upon the merits.” Allen v. Al- 
len, Supra. ; 

45. Campbell v. Bates, 143 Ala. 
338, 39 S 144; New York v. Mott, 60 
Hun 423, 15 NYS 22; Millikin v. Ses- 
soms, 173 N. C. 723, 92 SE 359; Mur- 
chison v. Fogleman, 165 N. C. 397, 81 
SE 627, AnnCas1915D 656; Ray v. 
Long, 132 N. C. 891, 44 SE 652; David- 
son v. Gifford, 100 N. C. 18, SE 
718; Winding Gulf Colliery Co. v. 
Campbell, 72 W. Va. 449, 78 SH 384. 

[a] Dllustrations.—(1) Where all 
the title papers are in evidence it is 
not improper for the court to direct 
an inquiry in its instructions as to 
whether the claim of title originated 
in a common source. Winding Gulf 
Colliery Co. v. Campbell, 72 W. Va. 
449, 78 SH 384. (2) If title is alleged 
in plaintiff without stating the source, 
the issues submitted to the jury 
should be so framed as to allow plain- 
tiff to prove title in any manner that 


the can. Davidson v. Gifford, 100 N.C. 
18, 6 SE 718. 
{[b] When discretion cannot be 


questioned.——Where a party does not 
Show that he, was prevented from 
fully-enlightening the jury in the law 
applicable to the facts, he cannot 
question the sound discretion of the 
court in making up the issues. Red- 
mond v. Mullenax, 113 N. C. 505, 18 
SE 708. 

. 46. Millikin v. Sessoms, 173 N. C. 
.723, 92 SE 359; Davidson v. Gifford, 
100 _N. C. 18, 6 SE 718. 

47. Davidson v. Gifford, 100 N. C. 
18, 6 SE 718. 

[a] Ilustration.—Where plain- 
.tiff requests issues so framed as to 
allow him to prove title in any man- 
ner he can, it is error for the court 
to refuse them and to submit instead 
issues which, although proper in 
themselves, narrow the question to 
‘the chain of title stated in defend- 
.ant’s answer as the one through 
which plaintiff claims, 
plaintiff may have put in evidence no 
deeds other than those so referred to 
in defendant’s answer and in such 
issues. Davidson v. Gifford, 100 N. 
C: 18,6 SH) 718. 

48. Milliken v. Sessoms, 173 N. C. 
123, 92 SH 359. 

49. Wheatley v. Watson, 143 Ga. 
642, 85 SE 878; Fisher v. Muecke, 82 
Iowa 547, 48 NW 936; Vaughan v. 
Parker, 112 N. C. 96, 16 SH 908. 

Direction of verdict see infra § 280. 

50. Ford v. Ford, 27 App. (D. C.) 


The framing of the issues must neces- 
sarily be left to the sound discretion of the trial 
judge,** and although they should be so shaped as to 
embrace the whole, and not simply a part, of the 
material allegations controverted and put at issue by 
the pleadings,** it is not necessary that the issue be 
pointed out in any particular manner, but it is suf- 
ficient if as stated by the court they are in form and 
substance such as will afford each party an oppor- 
tunity to present every material fact necessary to a 
determination of the case,#> provided of course they 
are such as are raised by the pleadings;** and where 
a party requests issues properly framed, it is error to 
refuse them and to submit instead issues which, al- 
though proper in themelves, do not fully cover the 
It is immaterial that the issues -sub- 
mitted cover more land than is in cantroversy, 
since plaintiff cannot recover more land than de- 
The court, however, need sub- 


although: 
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401, 6 LRANS 442, 7 AnnCas 245; 
Dausch v. Crane, 109 Mo. 323, 19 SW 
61; Brookhaven v. Smith, 118 N. Y. 
634, 23 NE 1002, 7 LRA 755 [aff 6 
NYSt 742]; Tunstall v. Cobb, 109 N. 
C. 316, 14 SE 28, 

[a] Illustrations.—(1) Questions 
for the jury do not include the date 
of delivery of a writing where there 
is no evidence that its delivery was 
deferred after the date of its execu- 
tion until the expiration of the statu- 
tory period for the acquisition of 
title by adverse possession. Dausch 
v. Crane, 109 Mo. 323, 19 SW 61. (2) 
Where the evidence fails to show any 
user of the land the court may re- 
fuse to submit the question to the 
jury. Brookhaven v. Smith, 118 N. 
Y. 634, 23 NE 1002, 7 LRA 755 [aff 
6 NYSt 742]. 

-51. Blackburn v. Crawford, 3 Wall. 
(CU. S.)) 175, 18 Li. ed. 186; Fisher v. 
Muecke, 82 Iowa 547, 48 NW_ 936; 
Commonwealth Title Ins., etc., Co. v. 
Dakko, 89 Minn. 386, 94 NW 1088. 
fa] Illustration, — The question 
should not be submitted to the jury 
as to whether defendant signed a 
certain contract, where the evidence 
is conclusive that. he did not sign it. 
Commonwealth Title Ins., ete., Co. v. 
Dakko, 89 Minn. 386, 94 NW 1088. 

[b]. Where title is established by 
undisputed evidence it is not error 
to refuse to submit that question to 
the jury. Fisher v. Muecke, 82 Iowa 
547, 48 NW 936. 

52. Chappelle v. Roberts, 150 Ala. 
457, 48 S 489; Riley v. Hall, 119 N. C. 
406, 26 SE 47: Tyson v. Shepherd, 90 
N. CGC. 314; Interstate Coal, etc., Co. v. 
Clintwood Coal, ete. Co. 105 Va. 
574, 64 SH 593. 

[a] Tiustration.—In an action by 
plaintiffs, admitted to be the heirs 
at law of a person deceased, intestate, 
to recover land claimed by defendants 
through a deed from such person, it 
is not necessary to submit an issue 
as to plaintiffs’ ownership, the valid- 
ity of defendants’ deed being the only 
question of fact involved. Riley v. 
Hall, 119 N. C. 406, 26 SE 47. 

Pa Overcash v. Kitchie, 89 N. C. 
384. 

54. Allen v. Allen, 114 N. C. 121, 
19 SE 269. 

Cheek v. Watson, 90 N. C. 302. 
See Trial [38 Cyc 1563 et seq]. 

57. Ala—Perryman v. Wright, 189 
Ala. 351,66 S 648; Jefferys v. Jefferys, 
183 Ala. 617, 62 S 797; Montgomery, 
ete., R. Co. v. Rutland, 165 Ala. 311, 
51 S 881; Roe v. Doe, 48 S 49; Frick 
v. Harper, 155 Ala. 231, 46 S 453; 
Theodore Land Co. v. Lyon, 148 Ala. 
668, 41 S 682. 

Ark.—St. Louis Southwestern R. 
Co. v. Mulkey, 100 Ark. 71, 139 SW 
648, AnnCas19138C 1339. 

Cal.— Pauly v. Broadnax, 157 Cal. 
S865, LOSE 21. 

D) (G—Nord’v. Ford, 27 App: 401, 
6 LRANS 442, 7 AnnCas 245; Briel 
v. Jordan, 27 App. 202. 

¥Fla.—Johnson vy. Du Pont, 63 Fla. 
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mit only such issues as remain undetermined ;* it 
need not submit questions of fact which there is no 
evidence, or legally insufficient evidence, to sup- 
port,°° or on which the evidence is undisputed and 
of such a character that only one inference can 
reasonably be drawn therefrom.*+ 
be submitted which are not involved®? or facts which 
are immaterial under the pleadings;°? and issues 
may be refused when tendered by plaintiffs without 
reference to the rights of defendants under the 
pleadings.54 The issue of damages should be sub- 
mitted with the issues upon the main question.*® 

Direction of Verdict. 
as in other civil ecases,°® the trial court, in the 
exercise of a sound discretion, may direct a verdict 
for one of the parties in a proper ease, where there 
is no conflict or doubt under the evidence as to 
the facts;>? where no other verdict than that di- 


Nor need. issues 
In ejectment, 


200, 57 S 670; Cross v. Robinson Point 
Lumber Co., 55 Fla. 874, 46 S 6, 15 
AnnCas 588. 

Ga.—McCranie v. Gaskins, 146 Ga. 
802, 92 SH 533; Alaculsey Lumber Co. 
v. Flemister, 146 Ga. 310, 91 SE 104; 
Munroe v. Baldwin, 145 Ga. 215, 88 SH 
947; Lott v. Denton, 142 Ga. 808, 83 
SE 857; Barton vy. Johnson, 137 Ga. 
322, 73 SE 516; McCarthy v. Lazarus, 
137 .Ga.> 282,73 SH 493 (Perry svi 
Saylor, 118 Ga. 219, 44 SE 993; Bal- 
lard v. James, 117 Ga. 823, 45 SE 68; 
Briscoe v. Holder, 111 Ga. 877, 36 
SHE 960; Carr v. Georgia L. & T. Co., 
108 Ga. 757, 33 SE 190; Brundage v. 
Bivens, 105 Ga. 805, 32 SE 133; 
Padgett v. Hawkins, 100 Ga. 93, 26 
SE 608. 

Ill.—Lanum w. Harrington, 267 Il. 
57, 107 NE 826; Casey v. Kimmel, 181 
Ill. 154, 54 NE 905; Anderson v. Mc- 
Cormick, 129 Ill. 308, 21 NE 803. 

Ky.—Chesapeake, etc, R. Co. v. 
Rosskamp, 179 Ky. 175, 200 SW 496.- 

Mich.—Stoinski v. Pulte, 77 Mich. 
322, 43 NW 979. 

Minn.—Hallam v. Doyle, 35 Minn. 
337, 29 NW 130. 

Miss.—Goforth v. Stingley, 79 Miss. 
398, 30 S 690. 

Nebr.—Helming v. Forrester, 93 
Nebr. 284, 138 NW 190. 

N. J.—Ryan v. Morris, 85 N. J. L. 
327, 88 A 1026. 


WN. C.—Johnson v. McKay, 173 N. C. 
718, 92 SH 257; Isler v. Harrison, 71 
IN On es ’ f 

Okl.—Stroud v. Elliott, 45 Okl. 447, 
145 P 804. 

Pa.—Stanton v. Pittsburgh, 257 Pa. 
361, 101 A 822. 
ee I.—Richardson vy. Steere, 45 A 

Vt.—Lapoint v. Sage, 90 Vt. 560, 
99 A 233; Lang v. Clark, 85 Vt. 222, 
81 A 625. 

W. Va.—McDermitt v. Forbes, 69 
W. Va. 268, 71 SE 1938. 

Tee tees Vom LLIth, = 20le Wat 

[a] Directed verdict for plaintiff 
held proper.—(1) Where plaintiff 
shows a better title from the common 
grantor, and defendant’s evidence is 
insufficient to establish a prescriptive 
title in him. Lott v. Denton, 142 Ga. 
808, 88 SE 857. (2) As against de- 
fendants, who are mere trespassers, 
where plaintiff, although unable to 
connect his title with the patent title, 
shows that a grantor in his chain of 
title was, at the time he conveyed it, 
in possession, claiming to own it, and 
after plaintiff purchased it he entered 
into possession, and held it until de- 
fendants intruded and took posses- 
sion. Casey v. Kimmel, 181 Ill. 154, 
54 NE 905. (3) Where plaintiff shows 
a paper title and defendant had no 
color of title and his possession had 
not been hostile for the requisite 
period. Chesapeake, etc., k@owey 
Rosskamp, 179 Ky. 175, 200 SW 496. 

[b] Directed verdict for defend- 
ant held proper: (1) Warten vy. 
Weatherford, 191 Ala. 31, 67 S 667; 
St. Louis Southwestern R. Co. v. Mul- 


1196 [19 C.J.] 


rected couta have been returned ;°* where the case 
involves only questions of law to be decided by the 
court ;°® where the evidence in support of an equit- 
able. title is in the court’s opinion insufficient to_ 
prevail against the legal title.®° But a verdict 
should not be directed where the evidence as to 
_ the facts is sufficient to go to the jury, and is con- 
flicting, or is of such character that different con- 
clusions may reasonably be ‘drawn therefrom.** 
Plaintiff is entitled to a directed verdict in his 
favor where he has made out a case by prima facie 
proof and there is no rebutting evidence;®? where 
the. undisputed evidence shows title in plaintiff and 
defendant’s evidence raises no issue for the jury ;* 
or where defendant gives no evidence, but relies 
upon the insufficiency of plaintiff’s title.®* De- 
fendant is entitled to a directed verdict in his 
favor where plaintiff fails to show right to posses- 
sion of the land sued for;** where there is an ab- 
sence of evidence of title in plaintiff;*® where 
plaintiff fails to identify the land or show title in 


EJECTMENT 


1 


the party from whom he claims;*? where defendant 
meets plaintiff’s prima facie case with a complete 
defense of adverse possession, which plaintiff does 
not contradict ;°* or where the evidence shows that 
plaintiff had no right or title superior to that shown 
to be in defendant,®® but not where the evidence 
requires a recovery by plaintiff for part of the land 
sued for.7° Where in an action against several de- 
fendants they plead severally the general issue, the 
court may instruct the jury to bring in a general 
verdict against all those who have not shown that 
they were in possession of separate parcels." Where 
each party requests the court to direct a verdict 
in his favor he waives his right to insist thereafter 
that any question of fact should have been sub- 
mitted to the jury.?? 

[§ 281]: H. Dismissal and Nonsuit—l. In 
General., Unless otherwise provided by statute the 
rules governing the dismissal or discontinuance of 
actions in general as well as the general rules as to 
entering a nonsuit apply to actions of ejectment.7* 


[§§ 280-281 


key, 100 Ark. 71, 139 SW 643, AnnCas 
1918C 1339; Munroe v. Baldwin, 145 
Ga. 215, 88 SE.947; Hamilton v. Car- 
gile, 127 Ga. 762, 56 SE 1022; Hamil- 
ton v. Rogers, 126 Ga. 27, 54 S 926; 
McKee v. Pennsylvania R. Co., 255 
Pa. 560, 100 A 454. (2) Where plain- 
tiff claimed title through a widow al- 
leged to have acquired title under 
the homestead laws on the death of 
her husband, and there was no evi- 
dence that the land in controversy 
was all the land owned by the hus- 
band at his death, or that it was duly 
set apart to the widow in lieu of 
homestead. Wylie v. Flowers, 191 
Ala. 36, 67 S 980. (3) Where the 
parties claimed from a common 
grantor and defendants’ deed was 
prior in time and covered the land 
in controversy. Ryan v. Morris, 85 
N. J. L. 327, 88 A 1026. (4) Where it 
was admitted that plaintiff held the 
legal title, but the vital question in 
the case was whether defendants 
were entitled to equitable relief de- 
manded in their answer and at- 
tempted to be proved, which was a 
question for the court, it was not 
error on the court determining such 
issue in favor of defendants to direct 
a verdict in their favor. Brummett 
v. Campbell, 32 Wash. 358, 73 P 403. 
(5) Where issue was joined on five 
special pleas, some of which were 
proved without conflict in the evi- 
dence defendant was entitled to the 
general charge requested by him, and 
it could make no difference as to the 
results whether the pleas were ma- 
terial or immaterial. Moody v. At- 
kinson, 165 Ala. 299, 51 S 621. 


58. Hendrix v. Causey, 148 Ga. 164, 
96 SE 180. 
59. Lyon v. Bursey, 386 App. (D. 


C.) 235; Dempwolf v. Greybill, 213 Pa. 
163, 62 A 645; Brummett v. Campbell, 
32 NVash. (358,13 © 403; 

Questions of law generally see 
supra § 277. 

60. McCord v. Welch, 105 Ark. 119, 
150 SW 566; Williams v. Milligan, 183 
Pa. 386, 38 A 1015; Wylie v. Mansley, 
132 Pa. 65, 18 A 1092. 

61. U. S.—Stewart v. Dallman, 219 
Fed. 886, 135 CCA 416. 

Ala.—Reynolds v. Trawick, 78 S 
827; Justice v. Hopkins, 185 Ala. 553, 
64 S 555; Mulder v. Stokes, 184 Ala. 
195, 63 S 563; Holtzclaw v. Miley, 172 
Ala. 15, 55 S 150; Henry v. Frohlich- 
stein, 149 Ala. 330, 48 S 126; Shiver 
v. Hardy, 145 Ala. 660, 39 S 669; Hoyle 
v. Mann, 144 Ala. 516, 41 S 834; 
Dougherty v. Powe, 127 Ala. 577, 30 S 
524; Bailey v. Selden, 124 Ala. 403, 26 
S 909; Hardy v. Gunn, 122 Ala. 666, 
25 S 621, 45 LRA 804; Mickle v. Mont- 
gomery, 111 Ala. 415, 20 S 441. 

Ariz.—Steinfeld v. Ross, 6 Ariz. 91, 
53 P 494, 

Cal.—Bouchard v. Abrahamsen, 160 
Cal. 792, 118 P 233: 

Ga.—Swint v. Swint, 147 Ga. 467, 


94 SE 571; Coogle v. Green, 141 Ga. 
198, 80 SE 481; McCarthy v. Lazarus, 
137 Ga. 282, 73 SE 493; Hawes v. 
Elam, 131 Ga. 323, 62 SH 227; McGraw 
v. Crosby, 129 Ga. 780, 59 SE 898; 
Deen vy. Williams, 128 Ga. 265, 57 SE 


427; Crummey v. Bentley, 114 Ga. 
746, 40 SE 765. 
Ind.—Vandalia R. Co. v. Topping, 


62 Ind, A. 657, 113 NE 421, 

Kan.—Hughes v. Delautre, 82 Kan. 
548, 108 P 803. = 

Ky.—Frye v. McKinley, 136 Ky. 31, 
123 SW 321. - 

Mich.—Murphy v. Campau, 33 
Mich. 71. 

Miss.—Brand v. Learned, 38 S 43. 

Mo.—Nichols v. Thompson, 181 SW 
385; Maysville v. Truex, 235 Mo. 619,: 
139 SW 390; Reynolds v. Hood, 209 
Mo. 611, 108 SW 86. 

Okl.—Eller v. Noah, 168 P 819. 

Pa.—Perkiomen R. Co. v. Kremer, 
218 Pa. 641, 67 A.913; Davis v. Robin- 
son, 32 Pa. Super. 90; Hoover v. Hoo- 
ver; 9 Pa. Cas. 341, 12 A 276. 

Vt.—Lang v. Clark, 85 Vt. 222, 81 
A 625. 

W. Va.—Campbell v. Hughes, 12 W. 
Va. 183. 

[a] Directed verdict for plaintiff 
held improper.— Where the heirs sub- 
sequent to the commencement of an 
action by the administrator in eject- 
ment conveyed all their interest to 
defendant, it was error to direct a 
verdict for plaintiff merely on his 
proof of title in decedent before com- 
mencement of the action. Eller v. 
Noah, (Okl.) 168 P 819. 

[b] Directed verdict for defendant 
held improper: (1) Steinfeld v. Ross, 
6 Ariz. 91, 53 P 494; Swint v. Swint, 
147 Ga. 467, 94 SE 571; Ellis v. Slagle, 
147 Ga. 315, 93 SE 895; Roberts v. 
Atlanta Cemetery Assoc., 146 Ga. 490, 
91 SE 675; Grace v. Means, 129 Ga. 
638, 59 SE 811. (2) Where the evi- 
dence warrants a finding that defend- 
ant is a trespasser on plaintiff’s quiet 
possession, although plaintiff fails to 
prove a legal title. McDermitt v. 
Forbes, 69 W. Va. 268, 71 SE 193. (3) 
Where the statements’ in the record 
on writ of error in an action of eject- 
ment show that the deed to plaintiff 
includes the land in dispute and the 
statements in the record as of the 
deed to defendant, and the deeds to 
his predecessors in title show that 
they do not include the land in dis- 
pute. McGraw v. Crosby, 129 Ga. 780, 
59 SE 898. (4) Where there is evi- 
dence authorizing a recovery for at 
least part of the land sued for on a 
claim of adverse possession, defend- 
ant is not entitled to the direction of 
a verdict because of the alleged in- 
validity of plaintiff's record title, 
since plaintiff is entitled to recover 
according to his right.” Lang v. 
Clark, 85 Vt. 222, 81 A 625. 

{c] Refusal to direct a verdict for 


defendant is~ proper. where plaintiff 
claims under a paper title and also by 


adverse possession, and _ the_ evi- 
dence as to the paper title and the 
adverse possession is_ conflicting. 


Stewart v. Dallman, 219 Fed. 886, 135 
CCA 416. 
62. Ala.—Perryman v. Wright, 189 
Ala. 351, 66 S 648. ; 
Ark.—Ft. Smith Warehouse Co. v. 
Freidman-Howell, 111 Ark. 15, 163 
SW_ 175 


Fla.—McGill v.°Dartist, 69 Fla. 
587, 68 S 755; Gordon v. Lowe, 64 Fla. 
81, 59 S 861. 

Iil.—Lanum v. Harrington, 267 Ill. 
57, 107 NE 826; Phillips v. Glos, 255 
Ill. 58, 99 NE 77; Anderson v. Mc- 
Cormick, 129 Ill. 308, 21 NE 8038. 

N. Y.—Hinkley v. Crouse, 125 N. Y. 
730, 26 NE 452, 3 Silv. A. 385. ; 

{a] Directed verdict for plaintiff 
held proper: (1) Where defendant of- 
fers no evidence, and plaintiffs show 
that the person under whom they 
claimed as heirs was in possession 
under a bona fide claim of ownership 
at his death. Perryman v. Wright, 
189 Ala. 351, 66 S 648. (2) Where 
plaintiff made out a prima facie case 
and it was. conceded that he had a- 
legal title, and defendant interposed 
no valid defense. Lanum v. Harring- 
ton, 267 Ill. 57, 107 NE 826. 
my Price v. Gross, 148 Ga. 137, 96 

64. Walker v. Warner, 31 App. (D. 
C.) 76; Foust v. Ross, 1: Watts & S. 
(Pa.) 501; Rock House Fork Land Co. 
v. Gray, 73 W. Va. 503, 80 SE 821. 

65. Russell v. McIntosh, (Ky.) 201 


SW 33. : 
66. Ala.—Warten v. Weatherford, 
R. 


191 Ala. 31, 67 S 667. 
Ark.—St. Louis Southwestern 
Co. v. Mulkey, 100 Ark. 71, 1389 SW 

643, AnnCas1913C 1339. 

Fla.—Holmes v. Thompson, 62 Fla. 
255, 57 S 433; Bruner v. Hart, 59 Fla. 
171, 51 S 593; Bass v. Ramos, 58 Fla. 
161, 50 S 945, 138 AmSR 105. 

Ky.—Frye v. McKinley, 136 Ky. 31, 
123 SW 321. : 

Pa.—Scott v. Nickum, 193 Pa. 371, 
44 A 437. 


67. Morris v. Harris, 147 Ga. 58, 
92 SE 878. 


wher erirs v. Jordan, 27 App. (D. 
‘69. Rosebrook vy. Martin, (Ala.) 


76 S.950;. Ford v. Ford, 27 App. (D. 
C.) 401, 6 LRANS 442, 7 AnnCas 245. 

70. Hutchison v. Woodward, 145 
Ga. 325, 89 SE 208. 

71. Greer v. Mezes, 24 How. (U. 
S.) 268. 16 L. ed. 661. 

72. Martin v. Harvey, 89 Nebr. 173, 
130 NW 1039. 

73. Attna L. Ins. Co. v. Hoppin, 255 
Til. 115, 117, 99 NE 375 [cit Cyc]. See 
generally Dismissal and Nonsuit 18 
(oy 7: p 1142; Trial [88 Cye 1551 et 
seq]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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In accordance with such rules it has been held that 


_ plaintiff may dismiss the suit whenever he thinks 


proper,’* notwithstanding the beneficial interest in 
such suit is in another,?> and notwithstanding de- 
fendant has filed a cross complaint for the re- 
covery of possession if such eross complaint does 
not allege plaintiff%s possession,’® unless defendant 
amends so as to show plaintiff in possession,*7 
Plaintiff may elect to take a nonsuit upon an adverse 
ruling of the court;7® and where he in good faith 
sells the land, he is entitled to dismiss the suit 
without prejudice.”® Plaintiff may also for good 
eause, upon motion for judgment as in case of a 
nonsuit, discontinue without costs, unless de- 
fendant has given security for any judgment that 
may be recovered against him,®° but he cannot take 
a nonsuit after a verdict for defendant,®! or after a 
judgment. Under some statutes where plaintiff 
is ruled to bring his action of ejectment within a 
limited time he cannot, against objection, suffer a 
nonsuit.62 A contract between plaintiff and de- 
fendant to dismiss precludes prosecution of the 
action and a recovery by plaintiff, unless defendant 
has violated or abandoned the contract.®* 

[§ 282] 2. Involuntary Dismissal or Nonsuit. 
In ejectment as in other civil cases,®> a judgment of 
dismissal or nonsuit may be granted against plain- 
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tiff in a proper case,®* as where there are substan- 
tial defects in his pleadings, as in failing to state a 
cause of action, and the defects are such that they 
eannot be obviated by subsequent proceedings,** 
and defendant is entitled to a dismissal with costs 
if he answers by a full disclaimer and the answer 
is not falsified.88 A dismissal or nonsuit may a‘so 
be granted where plaintiff fails to prosecute the 
action with due diligence,8® or where the suit is 
instituted without authority of the person in whose 
name it is brought.°° But defendant is not entitled 
to a judgment of dismissal because of plaintiff’s 
possession after commencement of the suit where 
he does not offer in his answer to let plaintiff have 
judgment determining his right of possession but 
demands judgment on the merits;9! and the fact 
that the court has no jurisdiction to grant the 
equitable relief asked for by plaintiff does not jus- 
tify a dismissal of his action at law, which on its 
face does not purport to have any connection with 
the other grounds of relief.®? It has been held that 
the action at law is properly dismissed where a suf- 
ficient equitable defense is set up as a bar to plain- 
tiff’s cause of action;°* but on the other hand it 
has been held that it is improper to dismiss the 
case because plaintiff declines to amend his 
declaration in such a ease so as to change his action, — 


74. White v. Nance, 16 ‘Ala. 345; 


‘Lay v. Collins, 74 Ark. 536, 86 sw 


281. : 
Voluntary termination of suit gen- 
erally see Dismissal and Nonsuit §§ 


75. White v. Nance, 16 Ala. 345. 
76. pad v. Collins, 74 Ark. 536, 86 


77. Lay v. Collins, 74 Ark. 536, 86 
W 281. 


78. Carpenter v. Dressler, 76 Ark. 
400, 89 SW 89: Weeks v. McPhail, 128 
N.C. 134,.38 SE 292. 

[a] On intimation of the court 
that he will fail as to one of the par- 
cels sued for, plaintiff may take a 
nonsuit as to such ruling and have 
the- case reviewed, and at the same 
time take a judgment for the other 
parcel. Weeks v. McPhail, 128 N. C. 
134, 38 SH 292. 

{[b] Refusal to allow nonsuit held 
improper.—Where plaintiff pleaded 
title, and in response to a motion filed 
his muniments of title, to which de- 
fendant excepted on the general 
ground that they were incompetent, 
and the case was submitted, together 
with the exceptions, and during the 
argument the court held that the 
transcript of a record from the office 
of the land commissioner, which con- 
stituted one link in plaintiff’s chain 
of title, was incompetent, because 
secondary evidence, and plaintiff, be- 
fore the close of the argument, of- 
fered to lay the proner foundation for 
its admission, and this offer was re- 
fused, and plaintiff was not allowed 
to take a nonsuit, the exercise of the 
court’s discretion in refusing to al- 
low plaintiff to take a nonsuit was 
arbitrary and improper. Carpenter 
v. Dressler, 76 Ark. 400, 89 SW 89. 

79. Hibernia Bank, etc., Co. v. 
Beech, 117 Miss. 668, 78 S 609. 

80. Fort v. Palmerton, 19 Wend. 
CN. Y.) 94. 

81. Brown v. King, 107 N. C. 3138, 
12 SE 137. 

_fa] Rule applied.—Where plain- 
tiff goes to the jury on all the issues, 
without asking to correct his testi- 
mony that he is in possession, he is 
not entitled to a judgment of non- 
suit after _a verdict for defendant. 
ne Vv. King, 107 N. G)'313)-12"SH 

Voluntary termination of suit after 
verdict generally see Dismissal and 
Nonsuit § 18. 

82. Carleton v. Darcy, 75 N. Y. 375 
{dism ann 43 N. Y. Suner. 373]. 

fa] Tllustration.—Where plaintiff 
has recovered judgment and has been 


put in possession of the premises, and 
defendant has paid the costs and 
taken a new trial under the statute, 
the court may deny plaintiff's motion 
for leave to discontinue on payment 
of costs. Carleton v. Darcy, 75 N. Y. 
375 [dism app 43 N. Y. Super. 373]. 

Voluntary termination of suit after 
judgment generally see Dismissal and 
Nonsuit § 17. ; 

83. Pratt v. Darlington, 17 Pa. 
Dist. 20 [disappr Knabb v. Conner, 23 
Pa. Co. 237] (construing the act of 
March 8, 1889 [P. L. 10] amended by 
the act of April 16, 1903 [P. L. 212]). 

84 Hunt .v. Siemers, 22 Tex. Civ. 
A. 94, 53 SW 387. 

See See Dismissal and Nonsuit §§ 

86. Williams v. Snowhill, 13 N. J. 
L. 23, 22 AmD 496. 

fa] Defective service of process. 
—(1) A nonsuit should not be granted 
where the ground is that process was 
served on the day before the demise 
laid in the declaration. Williams v. 
Snowhill, 13 N. J. L. 23, 22 AmD 
496. (2) Objections relating to 
process generally see Dismissal and 
Nonsuit §§ 95-98. 

87. Foster v. Elledge, 106 Ark. 342, 
153 SW 819; Morris v. Beckum, 145 
Ga. 562, 89 SE 704; Hunter v. Bon- 
bright, 17 Pa. Dist. 188. : 

fa] lustration—The action will 
be dismissed and judgment of non 
prosequitur entered where plaintiff 
fails to file with his preecipe an affi- 
davit setting forth who were the 
claimants to the land as required by 
statute, and where he fails in his dec- 
laration and brief of title to aver 
any ouster and to set forth how his 
title was derived by his grantor, or 
whether the title was out of the com- 
monwealth. Hunter v. Bonbright, 17 
Pace Diste. Loos 

[b] Insufficient defects.—(1) Lay- 
ing a demise in ejectment in the name 
of a person dead at the time of the 


-filing of the action may be a good 


ground for striking that demise, but 
it is not a ground for dismissing the 
action where the declaration contains 
other demises laid in the name of 
living lessors. Morris v. Beckum, 145 
Ga. 562, 89 SE 704. (2) When the 
ownership of the lands in controversy 
is put in issue by the pleadings, it 
is error to dismiss the suit before 
trial. Foster v. Elledge, 106 Ark. 
8425 158.SW. 819. 

Defective pleading as ground for 
dismissal or nonsuit generally see 
Dismissal and Nonsuit §§ 104-109. 


88. Noe v. Card, 14 Cal. 576; Web- © 
ster v. Pierce, 108 Wis. 407, 88.NW 
938. See also supra § 130. 

89. Kohn v. Barr, 40 Kan. 45, 19 
P 335; Graham v. Ackley, 21 App. Div. 
416, 47 NYS 562; Hillside Coal, etc., 
Co. v. Heermans, 191 Pa. 116, 48 A 
76 (monsuit denied); Galloway v. 
Saunders, 2 Serge. & (Pa.) 405; 
Neel v. McElhenny, 6 Pa. Dist. 679; 
Hoffmeister _v. Renton Co-op. Coal 
Co., 40 Wash. 48, 82 P 127. 

fa] Ejectment may properly be 
dismissed: (1) Where plaintiff waives 
a trial, and makes no demand for 
another or second trial, although 
nearly a year has elapsed before the 
order of dismissal. Kohn v. Barr, 
40) Kan. 45, -19. }P 335: (2) Where 
after a plea of not guilty plaintiff is 
in default in that after moving for 
trial he fails to file a description of 
the land as required, join issue, and 
rut the cause on the trial list. Gallo- 
ey v. Saunders, 2 Serg. & R. (Pa.) 

Want of prosecution as ground for 
dismissal or nonsuit generally see 
Dismissal and Nonsuit §§ 110-121. 

90. Marks v. Jordan, 3 B. Mon. 
(Ky.) 116. But see Coogler v. Rogers, 
25 Fla. 853, 7 S 391 (holding that, if 
the grantee in a deed conveying land 
held adversely by another, institutes 
an action of ejectment in the name of 
the grantor, against the person hold- 
ing adversely, the action will not be 
dismissed at the instance of defend- 
ant on the ground that it was 
brought without the knowledge or 
consent of the grantor, or that he 
neither has nor claims any interest 
in the land). 

[a] MIllustration.—Where the ac- 
tion is brought in the name of the 
lessors, without their authority, by 
persons to whom the land was con- 
veyed by others claiming to act as 
agents of the lessors, but who had 
no authority to make such convey- 
ance, a dismissal should be entered. 
Marks v. Jordan, 3 B. Mon. (Ky.) 116. 

Want of authority to bring suit as 
ground for dismissal or nonsuit gen- 
erally see Dismissal and Nonsuit § 92. 

91. Edwards v. Smith, 124 Minn. 
538, 144 NW 1090. 

92. McNeady v. Hyde, 47 Cal. 481. 

Trial of legal and equitable issues 
generally see supra § 270. 

93. Sims v. Steadman, 62 S. C. 
300, 40 SE 677 (holding that, where 
plaintiff sues at law to recover pos- 
session of land, and defendant sets 
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since he has a right to go to the jury and make any 


defense available to him.% 


Death of party.®® The death of a party pending 
the action is not, as a general rule, ground for a 
dismissal or nonsuit of the action which may be 
carried on by, or enforced against, another repre- 
but where several de- 
fendants plead jointly, nonsuit may be granted 
against plaintiff after the death of one of the de- 
fendants, without a substitution of his representa- 


senting the party deceased ;°° 


tive. 
At trial.98 


tablish plaintiff’s case.%° 


up an equitable defense or possession 
under a deed executed under a de- 
fective power of sale in a mortgage, 
the complaint is properly dismissed, 
and plaintiff cannot complain that 
foreclosure asked for by defendant 
was not granted him). 

94 Allison v. Elder, 45 Ga. 17 
(holding that, where an equitable de- 
fense is filed by defendant, who is 
an obligee in a bond for a title and 
the action is by the obligor to re- 
cover on defendant’s failure to pay 
the entire purchase money, it is error 
to dismiss the case, because plaintiff 
declined to amend his declaration so 
as to change the action to assumpsit 
for recovery of the purchase money, 
Since plaintiff has a right to go to 
the jury and make any defense that 
is available to him). 

95. See generally Dismissal and 
Nonsuit § 103. 

96. Thomas v. Kelly, 35 N. C. 43. 

[a] Death of the lessor is not 
ground for the dismissal of eject- 
ment, as the right to carry it on is in 
the lessee. Thomas v. Kelly, 35 N. C. 


97. Nickle v. McFarland, 7 Watts 
(Pa.) 406. : 
98. See generally Trial [28 Cyc 


1555 et seq]. 

99. Kalaeokekoi v. Wailuku Sugar 
Co., 18 Hawaii 380; Bradley v. Dray- 
ton, 48 S. C. 234, 26 SE 613. And see 
cases infra notes 1-3. 
et Cal.— McKee v. Greene, 31 Cal. 

Ga.—New York Equitable Secur- 
ities Co. v. Matthews, 126 Ga. 231, 
54 SE 1044. 

Mo.—Benne vy. Miller, 149 Mo. 228, 
50 SW 824. 

N. J.—Calatro v. Chabut, 72 N. J. 
L. 458, 68 A 272; King v. Manning, 
20_N. J. L. 612. 

N. Y.—wNordstrom vy. Morehouse, 

139 App. Div. 368, 124 NYS 42. 
N. C.—Nance v. Rourk, 161 N. C. 
646, 77 SE 757; Madry v. Moore, 161 
N. C. 295, 77 SE 241; Bivings v. Gos- 
nell, 183 N. C. 574, 45 SE 942, 

Oh.—Showers v. Emery, 16 Oh. 294; 
William v. Burnet, Wright 53. 

Or.—Seabrook v. Coos Bay Ice Co., 
$4 Or.172;,102.P175, 795. 

S. C.—Bradley v. Drayton, 48 S. C. 
234, 26 SE 613. 

Eng.—Whale v. Hitchcock, 34 L. 
T. Rep. N. S. 136. 

[a] Nonsuit held improper or 
properly refused: (1) Where there is 
some evidence that both parties claim 
from a common source. Mitchell vy. 
Cieveland, 76 S. C. 432, 57 SE 33. 
(2) Where there is some evidence of 
title by adverse possession. Garrett 
v. Weinberg, 54 S. C. 127, 31 SE 341, 
34 SE 70. (3) Where there is evi- 
dence that plaintiff went into posses- 
sion and paid taxes for more than 
twenty years. Kolb v. Jones, 62 S. GC. 
193, 40 SE 168. (4) Where plaintiff 
claims under certain deeds as color 


Ordinarily in determining whether 
or not a nonsuit should be granted at the trial, the 
question is not one of sufficiency of the evidence, 
but whether there is any evidence tending to es- 
Where there is such evi- 
dence, a nonsuit is improper,' as where plaintiff’s 
evidence is sufficient to establish a prima facie 
case,” even though it is claimed that plaintiff’s pos- 
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session is unlawful under an act of congress;* or 


where the essential elements of plaintiff’s cause of 


of title, and possession thereof for 
a period of time sufficient to raise a 
presumption of title by prescription, 
and the evidence is confusing and 
tends to show such possession in de- 
fendant as would defeat prescription 
in favor of plaintiff. Equitable Se- 
curities Co, v. Matthews, 126 Ga. 231, 
54 SE 1044. (5) Where there is evi- 
dence of title in plaintiff’s father, and 
he became an owner of all nis father’s 
title. Benne v. Miller, 149 Mo. 228, 
50 SW 824. (6) Where plaintiff gave 
evidence of possession for thirteen 
years and acts of ownership by fenc- 
ing, ete., also that defendant came 
upon the land five or six years before 
without permission. Whale v. Hitch- 
cock, 34 lL. T. Rep. N. S. 1386. - (7) 
Where the evidence for plaintiff 
shows prior possession, it is error to 
dismiss the case at the conclusion of 
his evidence. Jackson vy. Strickland, 
127 Ga. 106, 56 SE 107. (8) Letters 
of defendants’ grantee in connection 
with several deeds, parol evidence of 
successive possessions, and admis- 
sions of those who held the land suc- 
cessively, are sufficient to justify 
the court in not granting a nonsuit, 
on the ground of total failure of proof 
of the locus in quo. McCreary v. 
Coggeshall, 74 S. C, 42, 53 SE 978, 
7 LRANS 433, 7 AnnCas 693. 

2. Cal.—Davis v. Crump, 162 Cal. 
513, 123 P 294; McKee v. Greene, 31 
Cal. 418; Kinard v. Kaelin, 22 Cal. A. 
383, 134 P 370. 

Ga.—Henry v. Roberts, 140 Ga. 477, 
79 SE 115. 

Nev.—Gonder v. Miller, 21 Nev. 180, 
a7 P 333. 

N. C.—Morse v. Freeman, 157 N. C. 
385, 72 SE 1056. 

Pa.—Bartley v. Phillips, 165 Pa. 
825, 30 A 842. 


[a] Nonsuit held improper or 
properly denied: (1) Where both 
parties claimed under a common 


grantor, and it was admitted that the 
land was included in the: deed to 
plaintiff, and his evidence showed 
that the deed to defendant, senior in 
date and registration, did not include 
the land, but that, if it did, plaintiff 


had held adverse possession for 
seven years. Morse v. Freeman, 157 
N. C. 385, 72 SE 1056. (2) Where 


plaintiff introduces as evidence of 
title a deed of trust and the trustee’s 
deed thereunder. Kinard v. Kaelin, 
22 Cal. A. 383, 134 P 370. 

3. Gonder v. Miller, 21 Nev. 180, 
27 P 333. 

4. Nordstrom, v. Morehouse, 139 
App. Div. 368, 124 NYS 42; Seabrook 
v. Coos Bay Ice Co., 54 Or. 172, 102 
Ding yaya Wats 

‘{a] TDlustrations.—(1) A dismis- 
sal of the complaint because a certain 
fence which defendants had _ torn 
down was on the boundary line, and 
therefore the offense was trespass, so 
that no ouster was shown, was error, 
in view of plaintiffs’ claim that they 
had been ousted from a certain lot, 


action are admitted by defendant’s pleading.* 
nonsuit cannot be sustained on the ground that 
plaintiff has shown no title out of the state where 
both parties claim under a common source of title.® 
Where both plaintiff and defendant make out a 
case which would entitle both to recover, the case 
should be submitted to the jury, although the court 
is correct in believing that plaintiff cannot recover ;° 
and where there is an element in the case on which 
plaintiff can base a legal claim to recover, then, un- 
less such element is plainly waived, it is error to 
grant a nonsuit.? 
ever, on defendant’s motion,® or even by the court 
_of its own motion,® where under the facts of the 
case plaintiff cannot maintain ejectment,'° as where 
he fails to establish his title or right of posses- 
sion,+ or that defendant was in possession or had 


6 

N. 

W. 
B 


A 


A nonsuit may be granted, how- 


admission of it. 
139 App. 


and defendants’ 
Nordstrom v. Morehouse, 
Div. 368, 124 NYS 42. (2) A motion 
for nonsuit because the evidence 
shows title only to tide lands, while 
the complaint describes land only be- 
low low tide, is properly denied, where 
the answer admits the premises are 
above low tide. Seabrook v. Coos Bay 
Fee Col 54 Or.1425 102° P ib 79. 

5. Wiseman v. Greene, 123 N. C. 
395, 31 SE 668. ! 
- Kile v. Fleming, 78 Ga. i. 

7. Camden v. McAndrews, etce., Co., 
85 N. J. L. 260, 88 A 1084. 

8. Sanchez v. Neary, 41 Cal. 485. 

{a] Sufficiency of motion.—Where 
defendant moves for nonsuit and in- 
tends to rely on the point that the 
deed offered in evidence by plaintiff 
and admitted without objection does 
not include the demanded premises, 
he should distinctly so state in his 
te on: Sanchez v. Neary, 41 Cal. 

9. Junghans v. Cabezudo, 4 Porto 
Rico Fed. 543 (holding that the court 
may of its own motion dismiss the 
action without prejudice where there 
has been failure of proof of identifi- 
cation). 

10. Zander v. Valentine’ Blatz 
Brewing Co., 89 Wis. 164, 61 NW 763. 

[a] Illustration.—Where defend- 
ant went on plaintiff’s land only to 
build a wall thereon to prevent plain- 
tiff’s building from falling, and did 
not claim any title to the land on 
which the wall stood, if plaintiff could 
not maintain ejectment a judgment 
of nonsuit should be rendered, and 
not a judgment on the merits in de- 
fendant’s favor, as that would con- 
clude the question of title against 
plaintiff. Zander v. Valentine Blatz 
Brewing Co., 89 Wis. 164, 61 NW 763. 

11. Cal.—Billings v. Pearson, 7 
Cal. Unrep. Cas. 271, 86 P 825. 

. C.—Caudle v. Long, 132 N. C. 
675,.44 SE 368. 

Pa.—Slater v. Moyer, 245 Pa. 60, 
91 A 216; Young v. Fager, 200 Pa. 
329, 49 A 952. 

S. C.—Hodge v. Hodge, 56 S. C. 263, 
34 SE 517. 
is.—Menominee River Lumber 
Wei v. Seidl, 149 Wis. 316, 135 NW 

ot, 

N. B.—Colonial Iny., ete., Co. v. De- 
merchant, 38 N. B. 431; Everett v. 
Everett, 38 N. B. 390. 

Ont.—Hartley v. Maycock, 28 Ont: 
BOS tee v. Mackenson, 40 U. C. Q. 


[a] A nonsuit is properly granted: 
(1) Where there is no evidence of 
possession for seven years after the 
deed to plaintiff's father. Caudle v. 
Long, 132 N. C. 675, 44 SE 368. (2) 
Where plaintiff introduces no evi- 
dence, tending to show his right to 
the land, that he had been ousted of 
his possession by defendant, or that 
he has any right to eject defendant. 
Billings v. Pearson, 7 Cal. Unrep. Cas. 
271, 86 P 825. (3) Where plaintiff 


for later cases, developments and changes in the law see cumulatiy 


e Annotations, same title, page and note number, 
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trespassed on the land,!2 or where from plaintiff’s 
evidence it appears that the suit may be merely a 
struggle for the possession of land between per- 
sons who are alike intruders.1* Where the eject- 
ment is for distinct portions of land, a nonsu‘t 
should be limited to that portion as to which no 
prima facie case has been made;!* and defendant 
may have a nonsuit as to such portions of the de- 
manded premises as plaintiff’s evidence shows were 
in his own possession at the time of the commence- 
ment of the action.!® 

[§ 283] 3. Dismissal as to One or More of 
Several Parties. One of several plaintiffs may have 
his name stricken out,!® on paying his share of the 
costs,’ and where the rights of defendant are not 
affected;'® but he cannot discontinue with the re- 
sult of defeating the action as to the other plaintiffs.1® 
Under a statute providing that a nonsuit may be 
entered against one of several plaintiffs in eject- 
ment, where in a joint action by a lessor and lessee 
it appears that at the commencement of the action 
the right of possession was in the lessee, judgment 
of nonsuit should be entered against the lessor.2° 

One or more codefendants.2!_ The suit may be dis- 
missed as to some defendants without affecting the 
proceedings against the others,?? although under 
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some statutes plaintiff cannot discontinue as to a 
defendant who has applied for leave to defend with- 
out doing so against the other defendant.?° 

[§ 284] 4. Operation and Effect.24 A dismissal 
of the suit dissolves ancillary writs of sequestra- 
tion and injunction;2> but a dismissal at the in- 
stance of plaintiff settles no rights of the parties 
and is not an admission of any right or title in 
defendant, and is not a bar to and cannot be shown 
in evidence in a second action,?° although it has 
been held that a nonsuit will operate as a bar to a 
future action by the same plaintiff, unless the sec- 
ond action is commenced within the period specified 
in the statute for bringing such second action.?7 
By consenting to a nonsuit plaintiff waives his right 
to a decision by the jury,?® and a discontinuance by 
plaintiff as to one defendant is held to be a dis- 
continuance as to all defendants.2® A discontinuance 
against a tenant in possession is also a discontinu- 
ance of the whole action.2°-34 

[§ 285] I. Instructions. The instructions in 
ejectment are governed by the rules which apply 
to instructions in other civil cases,?? in accordance 
with which it is the duty of the court in giving 
instructions to state correctly and definitely the law 
applicable to the facts of the particular case.** As 


does not claim title from the same 
source as. defendant, and fails to 
show title in himself or in those from 
whom he claims, either by grant or 
length of possession sufficient to au- 
thorize the presumption of a grant, or 
adverse’ possession. Hodge v. Hodge, 
56 S.C. 263, 34 SE 517. 

{b] A judgment on the merits 
rather than a dismissal is proper 
upon a failure of plaintiff in eject- 
ment to prove a fee simple title. 
Menominee River Lumber Co. v. 
Seidl, 149 Wis. 316, 185 NW 854. 

[ec] Where defendant has shown 
title in a third person, he may with- 
out going through all his evidence 
take the opinion of the court on that 
title by motion for nonsuit. Propri- 
etary v. Ralston, 1 Dall. (Pa.) 18, 1 
L. ed. 18. 

Stanley v. Shoolbred, 25 S. C. 


nls 
13. Jones v. Bland, 2 Pa. Co. 565. 
14. Davis v. Crump, 162 Cal. 513, 
123 P 294. 

15. Dillon v. Center, 68 Cal. 561, 
TOMP 176: 

16. Jackson v. Stiles, 5 Cow. (N. 
Y.) 418; Scott v. Sears, 31 N. C. 87. 

17. Jackson v. Stiles, 5 Cow. (N. 
Y.) 418. 
Jackson v. Stiles, 5 Cow. (N. 


Y.) 418. 

19. Cooper v. Cooper, 1 Phila. 
(Pa.) 129. 

20. Western New York, etc., R. 
Co. v. Vulcan Fdy., etc., Co., 261 Pa. 
383, 96 A 830. 

Misjoinder of parties generally as 


grounds of nonsuit see Dismissal and 
Nonsuit § 101. 
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21. See generally Dismissal and 
Nonsuit §§ 37-49, 80 

22. Cal.Hussman v. Wilke, 50 
250. 

Ga.—Cunningham v. Bradley, 26 
Ga. 238. 


N. C.—Wall v. Fairley, 73 N.C. 464. 

Pa.—Freedly v. Mitchell, 2 Pa. 100. 

Wash.—Johnston v. Gerry, 34 
Wash. 524, 76 P 258, 77 P 503. 

[a] Illustrations.—(1) Where the 
complaint is based on the wrongful 
act of defendant in acquiring title in 
his own name in violation of his 
agreement with plaintiffs, a further 
averment of a conspiracy between de- 
fendant and a codefendant to bring 
about the result achieved is imma- 
terial, and plaintiff can dismiss as to 


the codefendant without precluding, 


himself from prosecuting the action 

as against defendant. Johnston v. 

Gerry, 34 Wash. 524, 76 P 258, 77 P 

503. (2) Where a party is made joint 

defendant and upon the trial there is 

ne proof that he was in possession of 
[19 C. J.—76] 


any part of the premises at the time 
the action was commenced, he is en- 
titled to a nonsuit. Hussman v. 
Wilke, 50 Cal. 250. 

{b] Where certain heirs are de- 
fendants and they claim no title 
whatever, and no relief is_ claimed 
against them, the suit should be dis- 
missed as to them with costs. Wall 
v. Fairley, 73 N. C. 464. ; 

[c] Wolle prosequi after verdict.— 
It is not error to enter after verdict 
a nolle prosequi as to some defend- 
ants, there being no_ contribution. 
Freedly v. Mitchell, 2 Pa. 100. 


23. Baxter v. Carrol, (N. J. Ch.) 
41 A 407. 
[a] In New Jersey under the 


Ejectment Act § 4, authorizing plain- 
tiff to join with ene in possession any 
person claiming adverse title, and § 
20, authorizing him to discontinue as 
to any defendant on payment of costs, 
he may join the landlord in such ac- 
tion, and then dismiss as to him and 
proceed against the tenant, unless 
the landlord applies for leave to de- 
fend as provided by § 17, in which 
ease plaintiff cannot discontinue as 
against the landlord without doing so 
against the tenant. Baxter v. Carrol, 
(Ch.) 41 A 407. 

24. See generally Dismissal and 
Nonsuit §§ 59-66, 143-145. 

25. Crowell, ete., Lumber Co. v. 
Duplissey, 130 La. 837, 58 S 590. e 

26. Van Vliet v. Olin, 1 Nev. 495. 

27. Benbow v. Levi, 50 S. C. 120, 
Pa oa 655; Porter v. Maxwell, 17 S. C. 

B pic 
- Lord v. Buffum, 19 Me. 195. 
oye Oe v. Forbes, 94 Ala. 135, 


80-31. Peters v. Allison, 1 B. Mon. 
(Ky.) 232, 36 AmD 574. 

32. See Trial [38 Cyc 1594 et seq]. 

33. Ala.—Martin v. Howard, 193 
Ala. 477, 68 S 982; Butler v. Hill, 190 
Ala. 576, 67 S 260; Ballard v. Roanoke 
Bank, 187 Ala. 335, 65 S 356; Carter 
v. Tennessee Coal, ete., R. Co., 180 
Ala. 367, 61 S 65. 

Cal.—Stark v. Barrett, 15 Cal. 361. 

D. C.—Reeves v. Low, 8 App. 105. 

Fla.—Bagdad Land, etc., Co. v. Pos- 
ton, 69 Fla. 340, 68 S 180. 

Ga.—Kent v. Simpson, 142 Ga. 49, 
82 SE 440; Hamilton v. Williford, 90 
Ga. 210, 15 SE 753. 

Ida.--Whitman v. McComas, 11 Ida. 
564, 8& P 604, 

Tll.—Anderson v. McCormick, 129 
Ill, 308, 21 NE 803. 
re v. Dobbins, 166 Ind. 331, 


NE 353. 
C 2 Ind. 
T. 509, 52 SW 49. 


Ind. T.—Robinson vy. Nail, 


Ky.—Murphy v. Hagen, 163 Ky. 407, 
173 SW 1146; Chrisman v. Gregory, 4 
B. Mon. 474; Bailey v. Cottle, 4 Ky. 
Op. 566; Sanders v. Ross, 4’ Ky. Op. 
one) Salisberry v, Martin, 4 Ky. Op. 

Md.—Howard v. Moale, 2 Harr. & 
J. 249 


‘Mich—-Dawson v. Fall City ‘Boat 
Club, 1386 Mich. 259, 99 NW 17, 112 
AmSR (363. 


Miss.—McRaven -v. McGuire, 17 
Miss. 34. Q 
Mo.—Bimmerle v. Langdeau, 258 


Mo. 202, 167 SW 532. 

N. Y.—Spring v. Conklin, 173 App. 
Div. 719, 159 NYS 1027 [aff 223 N. Y. 
697 mem, 119 NE 1079 mem]. 

N. C.—Coltrain v. Dennis Simmons 
Lumber Co., 165 N. C. 42, 80 SE 895; 
Finch v. Finch, 131 N. C. 271, 42° SH 
€15; Allen v. Salinger, 108 N. C. 14, 
8 SE 913; Clifton v. Fort, 98 N. GC. 


173, 3 SE 726. 
Or.—White v. White, 34 Or. 141, 
Pa. 238, 


50UP 801; 55 P 645. 

ePa.—Hooks v. Forst, 165 

30 A 846; Trexler v. Fisher, 130 Pa. 
275, 18 A 733; Cambria Iron Co. v. 
Tomb, 53 Pa. 422. 


Ss. C.—Langston v. Cothran, 78 S. 
C523, NOS OH LOG: 
Tenn.—Lowr v. Whitehead, 103 


Ap 
Tenn. 396, 563 SW 731; 
Langford, 6 Lea 108. 

Va.—Matoaka Coal Corp. v. Clinch 
Valley Min. Corp., 121 Va. 522, 93 
SE 799. 

W. Va.—Witten v. St. Clair, 27 W. 
Va. 762. 2 

Wis.—Lawe v. Kaukauna, 70 Wis. 
306, 35 NW 561. 

{a] Instructions held proper or 
erroneously refused: (1) Fitzpatrick 
v. Brigman, 133 Ala, 242, 31 S 940; 
Anniston City Land Co. v. Hdmond- 
son, 127 ~Ala: 445) 30 S61; elm y- 
Wilson, 89 Cal. 593, 26 P 1103; Rey- 
nolds v. Clowdus, 4 Ind. T. 679, 76 
SW 277; Harris v. Johnson, 44 SW 
948, 19 KyL 1865; Clark v. Hall, 19 
Mich. 356; Conwell v. Mann, 100 N. 
Cc. 234, 6 SE 782; Levi v. Gardner, 
53 S. C. 24, 30 SE 617; Counts v. Wil- 
son, 45 S. C. 571, 23 SH 942; Inter- 
state Coal, etc., Co. v. Clintwood Coal, 
etc., Co. 105 Va..574, 54 SE 593. (2) 
An instruction that prior possession 
under color of title authorizes plain- 
tiff to recover in s real action in the 
nature of ejectment unless defend- 
ant shows a better title, or unless 
plaintiff is barred by limitations. 
Russell v. Irwin, 38 Ala. 44. (3) A 
charee that if plaintiff failed to show 
a right to recover on the strength of 
his own title, he cannot recover, al- 
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in other civil cases an instruction must not be too 
broad*‘ or too general ;*° it must not be confusing or 
misleading to the jury,°*® ambiguous,?’ argumenta- 


though defendant failed to make out 
complete title. Stiff v. Cobb, 126 Ala. 
381, 28 S 402, 85 AmSR 88. (4) Where 
defendant claims title by adverse pos- 
session, it is error to refuse an in- 
struction for defendant that plaintiffs 
can recover only on the strength of 
their own title.! Atkinson v. Smith, 
(Va.) 24 SE 901. (5) Where a number 
of demises are laid in different 
parties, charges which instruct the 
jury that if such parties had, prior 
to the commencement of the suit, 
conveyed away their title to the land 
in suit, then there can be no recovery 
on the demises laid in them respec- 
tively, assert a correct proposition 
and are properly given. Anniston 
City Land Co. v. Edmondson, 127 Ala. 
445, 30 S 61. 

{b] Instructions held erroneous 
or properly refused: (1) Riley v. 
Fletcher, 185 Ala. 570, 64 S 85; Haight 
v. Vallet, 89 Cal. 245, 26 P 897, 23 
AmSR 465; Bradshaw v. Treat, 6 Cal. 
172; Reeves v. Low, 8 App. (D. C.) 
105; Burbage v. Fitzgerald, 98 Ga. 
582, 25 SE 554; Adams v. Powell, 87 
Ga. 138, 13 SE 280; Anderson v. Mc- 
Cormick, 129 Il]. 308, 21 NE 803; 
Wiley v. Doe, 2 Ind. 230; Howard v. 
Moale, 2 Harr. & J. (Md.) 249; Outh- 
waite v. Gunn, 180 Mich. 66, 146 NW 
403; De Mill v. Moffat, 49 Mich. 125, 
13 NW 387; McRaven v. McGuire, 17 
Miss. 34; Bimmerle v. Langdeau, 258 
Mo. 202, 167 SW 5382; Desteiguer v. 
Martin, 162 Mo. 417, 63 SW _ 107; 
Mulherin v. Simpson, 124 Mo. 610, 28 
SW 86; Mather v. Walsh, 107 Mo. 121, 
17 SW 755; Duncan v. Able, 99 Mo. 
188, 12 SW 796; Spring v. Conklin, 
173 App. Div. 719, 159 NYS 1027 [aff 
223 N. Y. 697 mem, 119 NE 1079 mem]; 
Rawls v. Johns, 54 S. C. 394, 32 SH 
451; Corder v. Dolin, 4 Baxt. (Tenn.) 
238; Witten v. St. Clair, 27 W. Va. 
762. (2) Amn instruction merely rely- 
ing on the failure of defendant to 
prove adverse possession to entitle 
plaintiff to recover. Hackett v. Web- 
ster, 97 Md. 404, 55 A 480. (3) An 
instruction that unless defendant was 
actually occupying the premises 
plaintiff could not recover, where de- 
fendant had a contract with a third 
person by which he held and operated 
the premises. Matoaka Coal Corp. v. 
Clinch Valley Min. Corp., 121 Va. 522, 
93 SE 799. (4) In an action to recover 
possession of land from a grantor in 
possession an instruction that if de- 
fendant signed the deed, believing 
it to be a note, and neither knew that 
it was a deed, nor in the exercise of 
due care and caution should have 
known that it was a deed, plaintiff 
should not recover, if he was charge- 
able with knowledge of these facts, 
was erroneous. Kent v. Simpson, 142 
Ga. 49, 82 SH 440. (5) Where de- 
fendant relies on adverse possession 
under color of title, a requested 
charge which does not hypothesize 
adverse possession by defendant at 
the time of the execution of a mort- 
gage relied on by plaintiff is properly 
refused. Ballard v. Roanoke Bank, 
187 Ala. 335, 65 S 356. (6) An instruc- 
tion to determine whether plaintiff or 
defendant has the best title to the 
land in question is erroneous, since a 
trial in ejectment cannot be decided 
upon a comparison of titles, but plain- 
tiff must recover on his own title, 
even though defendant has no title 
and is a trespasser. Lowry v. White- 
head, 103 Tenn. 396, 53 SW 7831. 

[e] Explanatory language. — 
Where the court gives an instruction 
in accord with the request of plain- 
tiff, and adds thereto: “This is good 
law, and, if plaintiff has shown good 
title, it is a question of fact for you 
whether it has been defeated,” such 
added words are simply explanatory 
and do not affect the proposition of 
law as given. Langston vy. Cothran, 

S. C. 23, 58 SE 956. 
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contradictory.*° 
and be confined 


[d] As to burden of proof.—(1) 
Instructions held proper or errone- 


-ously refused. Edmondson v. Annis- 


ton City Land Co., 128 Ala. 589, 29 
S 596; Jared v. Goodtitle, 1 Blackf. 
(Ind.) 29; Finch v. Finch, 131 N. C. 
271, 42 SH 615. (2) Instruction held 
erroneous or properly refused. 
Wintermute v. Wintermute, 13 N. J. 
tT. 177- °@)- An. instruction~ to: find 
for the parties in whose behalf the 
evidence preponderates on the issues 
submitted, is erroneous, as_ plaintiff 
has the burden of proof. Robinson v. 
Nail, 2 Ind. T. 509, 52 SWi49. (4) A 
charge setting forth that, if the testi- 
mony for plaintiff's and defendant's 
theory is equally balanced, the ver- 
dict must be for defendants should 
not be given where presumptions of 
law from proved facts authorize 
plaintiff to recover, and where the 
burden is on defendants to overcome 
the presumption against them by 
counter evidence. Steed v. Knowles, 
97 “Ala. 573, 12 S 75. 

34, Reynolds v. Clowdus, 4 Ind. T. 
679, 76 SW 277. 


35. Walter v. Alexander, 2 Gill. 
(Md.) 204. 
[a] Instruction held not too gen- 


eral. Where a defendant offers in 
evidence collaterally proceedings in 
a former suit in ejectment, plaintiff's 
prayer to instruct the jury that such 
proceedings do not vest any title in 
defendant, and are no bar to plain- 
tiff’s right, is not too general. Walter 
v. Alexander, 2 Gill. (Md.) 204. 

36. Ala.—Jordan v. Smith, 185 Ala. 
591, 64 S 317; Fitzpatrick v. Brigman, 
133 Ala. 242, 31 S 940; Gist v. Beau- 
mont, 104 Ala. 347, 16 S 20. 

Ariz.—Goldman v. Sotelo, 8 Ariz. 
85, 68 P 558. 

Cal.—Sweeney v. Reilly, 42 Cal. 402. 

Fla.—Levy v. Cox, 22 Fla. 546, 580. 

Ga.—Wood v. Crawford, 75 Ga. 733. 

Ind.—Vandalia R. Co. v. Topping, 
62 Ind. A. 657, 113 NE 421. 

Bey = ene ere v. Ross, 4 Ky. Op. 


Mo.—Price v. Hallett, 138 Mo. 561, 
38 SW 451. 

N. Y.—New York v. Mott, 60 Hun 
423,15 NYS 22. 

N. C.—Alexander v. Gibbon, 118 N. 
C. 796, 24 SE 748, 54 AmSR 757. 

Pa.—O’Hara v. Richardson, 46 Pa. 


385. 
S. C.—Napier v. Matheson, 86 S. C. 
428, 68 SE 673. 


[a] Instructions held misleading. 
—(1) An instruction that the burden 
was on plaintiffs to show that their 
ancestor had a legal title, and that 
certain deeds did not show such title, 
Where there was evidence that she 
had possession under color of title, 
and that defendant held under deeds 
from her husband. Vidmer v. Lloyd, 
184 Ala. 153, 63 S 943. (2) “That the 
plaintiff in ejectment ought not to re- 
cover on a doubtful title.’ Griffith 
v. Dicken, 2 B. Mon. (Ky.) 20. (3) 
A charge which assumes that defend- 
ant cannot resist a recovery unless 
he has shown a superior legal title in 
himself, Since he may defeat a recov- 
ery by showing an outstanding title 
in a stranger, unless estopped by 
some act done by him, or by some re- 
lation existing between him and 
poate. King v. Stevens, 18 Ala. 

{b] Instructions held -not mis- 
leading.—Lawrence v. Fulton, 19 Cal. 
683; Wood _v. Crawford, 75 Ga. 733; 
Napier v. Matheson, 86 S. C. 428, 68 
SE 678. 

Confused or misleading instruc- 


tions generally see Trial [38 Cye 
1652). 

37. Warner v. Mullane, 23 Wis. 
ib99] See generally Trial [38 Cyc 


38. Payne v. Crawford, 102 
387, 14 S 854. 
[38 Cye 1600]. 


Ala. 
See generally Trial 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
+ . 


[§ oss 


tive,°s abstract,2° or conflicting, inconsistent or 


An instruction must also conform 
to the issues,‘! and evidence;*? and 


839. Payne v. Crawford, 102 Ala. 
887, 14 S 854; Levy v. Cox, 22 Fla. 
546, 580; Turner v. Patterson, 5 Dana 
(Ky.) 292; Allen v. Trimble, 4 Bibb 
(Ky.) 21, 7 AmD 726. See generally 
Trial [38 Cyc 1612]. 

40. Haight v. Vallet, 89 Cal. 245, 
26 P 897, 283 AmSR 465; Price v. Hal- 
lett, 188 Mo. 561, 38 SW 451; Levi v. 
Gardner, 53 S. C. 24, 30 SE 617. 

41. Ala.—Edmondson_v. Anniston 
City Land Co., 128 Ala. 589, 29 S 596; 
Payne v. Crawford, 102 Ala. 387,148 
85 


4, 

Cal.—Feliz v. Feliz, 105 Cal. 1, 38 
1 yk, 

Ga.—Fletcher v. Fletcher, 134 Ga. 
368, 67 SE 1034; Ellis v. Smith, 112 
Ga. 480, 37 SE 739. q 

Ind.—Steeple v. Downing, 60 Ind. 
478. 

Ky.—Alexander v. Vandyke, 9 Ky. 
Op. 747. 

a ee v. Tallman, 189 SW 

Nebr.—McCarthy v. Birmingham, 2 
Nebr. (Unoff.) 724, 89 NW 1008. 

N. Y.—Spring v. Conklin, 173 App. 
Div. 719, 159 NYS 1027 [aff 223 N. Y. 
697, 119 NE 1079 mem]. 

N. C.—Coltrain v. Dennis Simmons 
Lumber Co., 165 N. C. 42, 80 SH 895. 

Pa.—Sunderlin v. Struthers, 47 Pa. 
411; Gratz v. Beates, 45 Pa. 495; Gill 
v. Gill, 37 Pa. 312. 
rhe pint eats v. Gallagher, 71 Tenn. 

Wis.—Lawe v. Kaukauna, 70 Wis. 
306, te NW 561. 

[a 
or properly refused: (1) As being be- 
yond the issues. Howard v. Brannan, 
188 Ala. 532, 66 S 4338; Wilson v. Tay- 
ler, 98 N. C. 275, 3 SE 492; Pyatt v. 
Gallagher, 71 Tenn. 289. (2) An in- 
struction is erroneous which allows 
the jury to consider proof of waste in 
making up its assessment of damages, 
where there is nothing in the petition 
claiming damages, except such as re- 
sulted from the detention of the 
lands, and no issue was raised as to 
Nae Alexander v. VandykKe, 9 Ky. 


Op. 747. 

{b] Instructions held proper.—(1) 
An instruction is not objectionable 
that if the jury find for plaintiff their 
verdict will be that they “find for the 
plaintiffs for the recovery of the pos- 
session of the premises first described 
in the complaint,’ where the answer 
raises no question as to the amount 
of land plaintiff might recover and 
defendant asks no instruction as to 
such amount. Feliz v. Feliz, 105 Cal. 
1, 38 P 521. (2) Where both parties 
claim title from a common source, an 
instruction to that effect is not er- 
roneous. McCarthy v. Birmingham, 
2 Nebr. (Unoff.) 724, 89 NW 1003. (3) 
Where defendant’s answer is a gen- 
eral denial, it is not error to instruct 
that plaintiff must recover, if at all, 
upon the strength of his own title, 
and not upon the weakness of de- 
fendant’s title. Link v. Campbell, 72 
Nebr. 307, 100 NW 409, 104 NW 939. 

{[c] Possession.—Where the only 
question involved is whether defend- 
ant is in possession of a certain strip 
of land, the jury should be instructed 
to find for the party in whose favor 
this issue is determined. Gunkel v. 
Seiberth, 85 SW 733, 27 KyL 455. 


_{d] Amalgamating defenses.—In 
ejectment between owners of adjacent 
quarter sections, the establishment of 
the agreed boundary line by the 
predecessors of parties, followed by 
their possession, is a separate de- 
fense from a lack of paper or record 
title in plaintiff, and an instruction 
amalgamating them is improper. 
pighols v. Tallman, (Mo.) 189 SW 


42. Ala.—vVidmer v. Lloyd, 184 
Ala. 153, 63 S 943; Edmondson v. An- 
niston City Land Co., 128 Ala. 589, 89 


S 596. 


Instructions held erroneous . 


2 


ACR ee 


§ 285] 


an instruction upon an issue or theory which there 
is no evidence to support*? or which is directly op- 
posed to the evidence** is erroneous and may prop- 
erly be refused, if requested. In some jurisdictions 
an instruction must not invade the province of the 
jury by charging on the facts,?° or by assuming the 
truth or existence of a controverted fact upon which 
the evidence is conflicting or doubtful,** although 
the court may intimate to the jury that a certain 
fact exists where it submits ali the facts to their 
consideration with instructions as to what consti- 
tutes such a fact;*7 and where the evidence in sup- 
port of a certain fact is uncontroverted, the court 
may assume that such fact is true.*® 


Ga.—Fletcher v. Fletcher, 134 Ga. 
368, 67 SE 1034. 

Ill.—Sonnemann v. Mertz, 221 Ill. 
362, 77 NE 550. 

Ind.—May v. Dobbins, 166 Ind. 331, 


T77_ NE 353. 
Patton, 4 T. B. 


Ky.—Morgan v. 
Mon. 4538. 

Mich.—Beecher v. Ferris, 117 Mich. 
108, 75 NW 294, 

N. Y.—Enders v. Sternbergh, 2 Abb. 
Dec. 31, 1 Keyes 264,:33 HowPr 464 
[rev 52 Barb. 222]. 

N. C.—Clifton v. Fort, 98 N. C. 173, 
3 SE 726. 

Ss. C.—Beaufort First Presb. 
Church v. Elliott, 65 S. C. 251, 43 SH 
674; Burnett v. Crawford, 50 S. C. 
161, 27 SE 645. 

Va.—Hudgins v. Simon, 94 Va. 659, 
27 SE 606. 

Wis.—Elofrson v. Lindsay, 97 Wis. 
22, 71 NW 889. 

[a] Instructions held proper.—(1) 
Where there was evidence that de- 
fendant claimed under deeds from the 
husband of plaintiff’s ancestor, an in- 
struction to find for plaintiffs if the 
parties claimed from a common 
source, if plaintiffs acquired title by 
descent and devise, and if defendant 
purchased from such husband, was 
improperly refused. Vidmer v. Lloyd, 
184 Ala, 153, 68 S 943. (2) It is not 
error to charge that plaintiff must re- 
cover if at all, on the strength of his 
own title, even though there is evi- 
dence that both parties claim from 
acommon source. Burnett v. Craw- 
ford, ‘50 °S.. C.. 161, 27 SH) 645: °(3) 
Where plaintiff establishes a valid 
record title, except for an outstand- 
ing tax title in defendant, the court 
may properly charge that the record 
evidence introduced by plaintiff 
shows a legal title to the land in him, 
and that he will be entitled to recover 
unless defendant by other evidence 
has shown that such titie has been 
divested. May v. Dobbins, 166 Ind. 
331, 77 NE 353. (4) Where an equit- 
able plea alleges a contract by plain- 
tiff’s grantor to sell the land to de- 
fendant, and knowledge thereof by 
plaintiff when he purchased, and evi- 
dence in relation to notice is given, it 
is proper to charge on the question 
of notice. Ryals v. Powell, 33 Ga. 
278, 9 SE 613. (5) Where plaintiff's 
sole evidence of title is possession, it 
is not error to charge that if plain- 
tiff surrendered the possession 
peacefully, and without objection, as 
defendant claims, then defendant is 
entitled to possession of the land. 
Blofrson vy. Lindsay, 97 Wis. 22, 71 
NW 889. 

{[b] Instructions held erroneous.-— 
(1) It is errorieous to charge that the 
jury may presume a deed from the 
father of the person under whom 
plaintiff claims, to such person, if 
they are satisfied from the evidence 
that such conveyance was made, 
where there is no evidence of sucha 
conveyance and there is evidence to 
show that it was a disputed question 
as to whether such person or his 
father was in possession of the prop- 
erty before the former’s death, and 
to the effect that at the time of the 
father’s death, one year later, the 
ljatter was in possession. Enders v. 
Sternberzh, 2 Abb. Dec. 31, 1 Keyes 
264, 33 HowPr 464 [rev 52 Barb. 222]. 
(2) Where in ejectment against de- 


EJECTMENT 


The in- 
fendants in ~ possession, plaintiff 
proves title, it is error to instruct 


that the law assumes that those in 
possession of land are rightfully in 
possession. Sonnemann y. Mertz, 221 
TV O862, 7 NE 550. | @3)) Lt Is perro in 
the charge to refer to the title 
claimed by plaintiff as beginning with 
a patent, where the only proof of 
such an instrument is a memorandum 
in a book of the register of the land 
office, labeled “Patents” which is 
neither signed nor sealed, since such 
memorandum does not prove_a grant. 
raed es v, Simon, 94 Va. 659, 27 SE 


[ec] Proper instructions should be 
asked and given when the evidence 
is applicable to one of two demises 
laid in the declaration but not as to 


ee other. Slaughter v. Doe, 67 Ala. 
43. Huffman v. Williamson, 20 SW 


820, 14 KyL 657; Holmes v. Herringer, 
13 SW 913, 12 KyL 22; Waddingham 
v. Gamble, 4 Mo. 465; Rowland v. Mc- 
Cown, 20 Or. 538, 26 P 853; Richards 
v. Buffalo, etc., R. Co., 137 Pa. 524, 
19 A 931, 21 AmSR 892. % 

44. Waddingham v. Gamble, 4 Mo. 
465; Bunting v. Lutz, 132 Pa. 192, 19 


AN doe 
45. Fia—Ashmead v. Wilson, 22 
Fla. 2565 


Ga.—Compton v. Cassada, 54 Ga. 


74, 

Ind.—Vandalia R. Co. v. Topping, 
62 Ind. A. 657, 113 NE 421. 
See v. Campau, 24 Mich. 

N. Y.—Mangam v. Sing Sing, 11 
App. Div. 212, 42 NYS 950. 

S. C.—Mitchell v. Cleveland, 76 S. 
C. 432, 57. SE 33. 

fa] Instruction held not errone- 
ous.—An instruction that, if plaintiff 
has established a complete title and 
a better title than defendant, she is 
entitled to recover the land, is not 
erroneous as a charge on the facts. 
Mitchell v. Cleveland, 76 S. C. 482, 
57 SE 33. 

{b] Instructions held erroneous: 
(1) An instruction which charges the 
jury that a deed which is in evidence 
shows a fee simple title in an estate. 
Ashmead v. Wilson, 22 Fla. 255. (2) 
In ejectment against a railroad which 
by cross complaint claims a mere 
right of way, it is error to instruct 
that a fee simple means the highest 
title known to the law, and that there 
can be no recovery upon the com- 
plaint unless plaintiff shows a fee 
simple title and none upon the cross 
complaint unless defendant shows a 
fee simple title. Vandalia R. Co. v. 
Topping, 62 Ind. A. 657, 113 NE 421. 

{c] Where no evidence.—An in- 
struction “that the plaintiffs cannot 
recover in an action, because the evi- 
dence does not show any right to 
recover the possession of any share, 
interest or portion of the premises, 
at the commencement of the suit” 
takes the whole case away from the 
jury and can only be sustained where 
there is no evidence whatever tend- 
ing to make out a case for plaintiffs. 
Dubois v. Campau, 24 Mich. 360. 

Charging on weight of evidence or 
matters of fact generally see Trial 
[88 Cyc 1641]. : 

46. Ala.—Murray v. Hoyle, 97 Ala. 
588, 11 S 797%. 


[19 C.J.] 1201 


structions must not ignore or exclude from the con- 
sideration of the jury evidence which is competent 
and material to the issues involved,?® and must not 
ignore or omit to charge upon an issue, theory, or 
- defense, where there is evidence in support thereof 
which warrants its submission to the jury.°° 
Requests for instructions.®* 
given are not sufficiently full or specific, a party 
who considers himself aggrieved thereby may re- 
quest more specific instructions;>? and it is errcy 
to refuse a properly requested instruction on a ma- 
terial matter which is not fully covered by other 
instructions given.®8 
need not ordinarily be given in the exact language 


If the instructions 


But a requested instruction 


Soho seh ous v. Wilson, 22 Fia, 
oO. 

Ky.—Moore v. Wilcox, 4 Dana 532. 

Mo.—Lawless v. Newman, 5 Mo. 236. 

Pa.—Madara v. Eversole, 62 Pa. 160. 

Assumptions of fact in instructions 
gensrally see Trial [38 Cyc 1657]. 

47. Sample v. Robb, 16 Pa. 305. 

[a] Illustration.—The court may 
intimate to the jury an opinion that 
there has been an abandonment, where 
it submits the fact to their considera- 
tion, with instructions as to what 
constitutes an abandonment. Sample 
v. Robb, 16 Pa. 305. 

48. Staton v. Mullis, 92 N. C. 623 
(holding that where one ‘swears to 
his possession and to repeated acts of 
ownership. and his testimony is not 
challenged, the court in charging may 
assume a legal possession to have 
been testified to). See generally Trial 
[88 Cye 1667]. 

49. Gist v. Beaumont, 104 Ala. 347, 
16 S 20; Payne v. Crawford, 102 Ala. 
887, 14 S 854; Liddon v. Hodnett, 22 
Fla. 442; White v. White, 34 Or. 141, 
50 P 801, 55 P 645. 

Ignoring or excluding evidence gen- 
erally see Trial [38 Cyc 1627]. 

50. Ala.—Payne v. Crawford, 102 
Ala. 387, 14 S 854. 

Cal.—Heilbron v. Heinlen, 72 Cal. 
376, 14 P 24. 

BaD eet CROLS v. Tallman, 189 SW 

Nebr.—Waldorf v. Haggin, 39 Nebr. 
735, 58 NW 278. 
ign C.—Logan v. Fitzgerald, 87 N. C. 

Or.—Mitchell v. Campbell, 19 Or. 
198; 24,1) 455. 

[a] Instructions held erroneous.— 
(1) An instruction that plaintiff is 
entitled to recover if he was in pos- 
session of the disputed land, claiming 
to own it, up to the time defendant 
took possession, iS erroneous, as ig- 
noring defendant’s title. Payne v. 
Crawford, 102 Ala. 387, 14 S 854. (2) 
Where the most material issue on the 
trial is whether the grantor, under 
whom defendant claims title, under- 
stood the purport of the deed when he 
executed it, a failure to instruct the 
jury on that question is reversible 
error. Waldorf v. Haggin, 39 Nebr. 
735, 58 NW 278. (3) Where a party 
relies on two independent sources of 
title, it is error in the court to omit 
to explain the character, nature, and 
extent of the two kinds of possession, 
so as to enable the jury to determine 
whether the acts of ownership come 
up’ te the requirements of the law. 
Logan v. Fitzgerald, 87 N. C. 308. 

Zgnoring or excluding issues, 
theories, or defenses generally see 
Trial [38 Cyc 1632]. 

51. See generally Trial [38 Cyc 

10 Ala. 


1690 et seq]. 

52. Glidden v. Andrews, 
166; Hammond vy. Inloes, 4 Md. 138. 

{a] Illustration.—Where plaintiff 
is entitled to recover on some one of 
the demises laid in the declaration, it 
is not error to instruct the jury that 
he is entitled to recover on the title 
before the jury, and if defendant 
wishes to raise a question as to one 
of the titles, it is proper to do so by 
asking a specific charge on the par- 
ticular demise. Glidden vy. Andrews, 
10 Ala. 168. 

53. Levy v. Cox, 22 Fla. 546; Dun- 


1202 [19C.J.] 
in which it is requested; it is sufficient if it is covered 
in substance;>* and in the absence of a statute or 
rule of court prohibiting it, the court may modify 
a defective or erroneous instruction which has been 
requested and give it in its modified form.®> It is 
not error to refuse a requested instruction which 
is already substantially covered by other instruc- 
tions,°® or which has no bearing on the ease.®* 
Construction as a whole.®® To be sufficient an in- 
struction should be complete in itself, but the charge 
is to be considered as a whole and the fact that one 
part of it, considered separately, might be open to 
objection ordinarily does not vitiate it if it is cor- 


EJECTMENT 


[§§ 285-286 
ings of the court*! so far as they may pe applicable 
control in actions of ejectment.®? Primarily the ver- 
dict or findings should be responsive to all the 
material issues.°? A finding upon immaterial is- 
sues is not required, especially where the essential 
fact is covered.“ A verdict which is not in ac- 
cordance with the contention of either party is 
erroneous.®> The particular count or defense on 
which a verdict or finding is based should be spe- 
cified®* with sufficient certainty ;*’ but a failure to 
find upon all the counts will not necessarily furnish 
sufficient ground upon which to set aside the ver- 
dict.°8 The verdict of course should not be exces- 


rect in its entirety.®® 


[§ 286] J. Verdict and Findings—l. In Gen- 
The general rules as to verdicts®® and find- 


eral. 

can v. Able, 99 Mo. 188, 12 SW 796; 

Bplex v. Worth, 91 Wis. 406, 64 NW 
ay 

54. Conwell v. Mann, 100 N. C. 234, 
6 SE 782. 

55. Burke vy. Andis, 98 Ind. 59; 
Mulherin y. Simpson, 124 Mo. 610, 28 
SW 86. ~ 

56. Ala.—Gist v. Beaumont, 104 
Ala. 347, 16 S 20. 

Kan.—-Cook v. Cook, 99 Kan. 351, 
161 P 625. 

Mass.—Springall v. Whittier, 103 
Mass. 375. 

Mich.-—Beck v. Schick, 110 Mich. 
665, 68 NW 984. 

Mo.—Mather v. Walsh, 107 Mo. 121, 
IS Wa TS: 

Nebr.—Staley v. Housel, 35 Nebr. 
160, 52 NW 888. 

ah arrdcts aoe clued v. Chesshire, 7 Nev. 
‘427. 

N. ¢.—Conwell v. Mann, 100 N. C. 
234, 6 SH 782. 

Pa,—Gratz v. Beates, 45 Pa. 495. 
57. Beck v. Schick, 110 Mich. 665, 
68 NW 984. : 

. [a] TIllustration.—It is not error 
‘to refuse an instruction that plaintiff 
must recover upon the strength of 
his own title, and not upon the weak- 
ness of that of his adversary, where 
it is apparent that plaintiff does not 
rely upon his own title, and the ques- 
tions involved are clearly defined by 
the charges as given. Beck v. Schick, 
110 Mich. 685, 68 NW 984. 

See generally Trial [88 Cyc 
_ 59. Ky.—Ratcliff v. Bellfonte Iron 
Works Co., 87 Ky. 559, 10 SW 365, 10 
KyL 643. 

Mo.—Duncan v. Able, 99 Mo. 188, 
12 SW 796. 

N. C.—Springs v. Schenck, 106 N. 
C. 158, 11 SE 646. 

Or.—White v. White, 34 Or. 141, 50 
P 801, 55 P 645. 

* §. C.—Napier v. Matheson, 86 S. C. 
428, 68 SE 673; Hammett v. Farmer, 
26 S. C. 566, 2 SH 507. 


60. See Trial [38 Cyc 1868]. 

61. See Trial [38 Cyc 1953]. 

62. See infra this section. 

[a] Forms of verdict in ejectment 


see Adams Ejectm. p 489 et seq. 

63. Ala.—Rowe v. Goetchius, i180 
Ala. 381, 61 S 330. 

Ariz.—Curtis v. Boquillas Land, 
ete; Co. 9) Ariz, 62,,76 PP 612) 8 VAriz: 
258, 71 P 924 [aff 200 U.S. 97, 26 SCt 
192, 50 L. ed. 388]. 

Cal.—Curtis v. Upton, 174 Cal. 322, 
ate P 935; Knight v. Roche, 56 Cal. 
5) haan ae he v. Atwater, 42 Conn. 

Dak.—Uhlig v. Garrison, 2 Dak. 99, 
2 NW 258. 

Ga.—Abbott v. Roach, 113 Ga, 511, 
38 SE 915. 

Ill—Goodhue v. Baker, 22 Ill. 262. 
Spoie, Gaeal v. Shackelford, 4 Dana 

La.—Vicksburg, etce., R. Co. v. El- 
more, 46 La. Ann. 1237, 15 S 701. 

Mich.—Sayles v. Curtis, 45 Mich. 
279, 7 NW 909. 

Mont.—Consolidated Gold, ete., Min. 
Co. v. Struthers, 41 Mont. 565, 111 P 


sive.®9 


152; Hamilton v. Murray, 29 Mont. 80, 
C42 Td: 

Wyo.—Arp. v. Jacobs, 3 Wyo. 489, 
27 P_ 800. f 

[a] Thus if there is evidence 
tending to support an issue in bar of 
the action and also of adverse posses- 
sion the court must find thereon. 
Christy v. Spring Valley Water- 
Works, 84 Cal. 541, 24 P 307. 

[b] Responsive to issues.—(1) 
Where the complaint and the dis- 
claimer defined properly the land in 
controversy, a verdict responding to 
that issue is certain and definite. 
Martin v. Howard, 193 Ala. 477, 68 S 
982. (2) A verdict or finding is re- 
sponsive to the issue when it finds 
defendant guilty and the estate es- 
tablished in plaintiff to be an estate 
in fee. Goodhue v. Baker, 22 Ill. 262. 
(3) Since tenants in common may re- 
cover premises either on a joint de- 
mise or upon separate demise by 
each of them, it is no ground for set- 
ting aside an award that it finds 
plaintiff's lessors to be tenants in 
common, where the declaration con- 
tains no joint demise. Den v. Brands, 
LBEN] J. Jas-465; 

[ec] Not responsive to issues.— 
(1) A verdict finding for defendant 
for the land lying south of a fence 
row which was not referred to in the 
original or amended complaint, and 
which did not coincide with any of 
the lines in issue, was _ insufficient. 
Row v. Goetchius, 180 Ala. 391, 61 S 
330. (2) Where land described in a 
complaint, title to which was put in 
issue by answer, was not bounded by 
the Dodge survey, it was error for 
the court to make findings upon the 
theory that the land within such 
survey was the only land in con- 
troversy, as it was bound by issues 
as framed by pleadings. Curtis v. 
Upton, 174 Cal. 322, 165 P 985. (3) 
A verdict which finds for plaintiff 
to recover the seizin and possession 
but also gives defendant the right to 
remove certain buildings is errone- 
ous. Roberti v. Atwater, 42 Conn. 266. 
(4) Where the answer set up facts 
which would constitute a counter- 
claim and the jury found simply that 
the legal title, to the premises in 
question was in plaintiff without say- 
ing anything about the counterclaim, 
the verdict could not be permitted to 
stand. Uhlig v. Garrison, 2 Dak. 99, 
2 NW 258. (5) Where the case turns 
upon a question of the redelivery of 
a certain deed a verdict is insufficient 
which fails to respond to the question 
in express terms. Miller v. Shackle- 
ford, 4 Dana (Ky.) 264. (6) A finding 
of title to two persons, one of whom 
conveyed as sole heir to the other, is 
defective where the fact that he was 
sole heir or how he became so is not 
found. Sayles v. Curtis, 45 Mich. 279, 
7 NW 909. (7) Where plaintiff alleged 
ownership and possession, and ouster 
by defendant, and defendant’s answer 
denied all plaintiff’s allegations, and 
on the trial the controverted issue 
was as to the location of the bound- 
ary line, a verdict “in favor of the 
plaintiff and against the defendant 
for the possession of the premises in 


For later cases, developments and changes 


‘In ejectment against several, if they occupy dis- 
tinet parcels in severalty, plaintiff may elect to take 


controversy”. was bad, as not respond- 
ing to all the material issues. Hamil- 
ton v. Murray, 29 Mont. 80, 74 P 75. 
(8) A verdict in, ejectment on the 
statutory suggestion of disputed 
boundary which merely designates a 
named, surveyor’s line as the true 
boundary does not -sufficiently re- 
spond to the issue. Wade v. Gilmor, 
186 Ala, 524, 64 S 611. (9) But a ver- 
dict which also finds for defendant 
on his disclaimer supports a judg- 
ment in his favor in the absence of 
any objection by plaintiff. Oliver v. 
Oliver, 187 Ala. 340, 65 S 373 

Judgment see infra § 297. 

64. Cooper v. Miller, 113 Cal. 238, 
45 P 325; Moss v. Shear, 30 Cal. 467. 

[a] Thus (1) where the answer 
set up as a defense that the action 
was barred by the five-year limita- 
tions, and the court found that the 
action was not so barred, such find- 
ing was, in effect, that plaintiff or his 
predecessors had been in possession 
within five years, and was a sufficient 
determination of an issue raised by 
another defense pleaded, which de- 
pended upon such question of fact, 
although no finding was expressly 
made on that issue. Baum.v. Roper, 
145 Cal. 116, 78 P 466. (2) It is not 
error to refuse to find a fact in re- 
gard to a conveyance to a third per- 
son, where there is no material issue 
thereon. Moss v. Shear, 30 Cal. 467. 
(3) Where the material issue was 
who had title, but it was immaterial 
how it was acquired, a finding that 
it was in plaintiff for a certain rea- 
Ss n is within the issue. Arp v. Jacobs, 
38 Wyo. 489, 27 P 800. 

[b] Where the court properly 
withdrew from the jury the issues of 
plaintiff’s title and right of posses- 
sion, the verdict was not fatally de- 
fective for failing to find upon such 
issues. Consolidated Gold, ete., Min. 
is v. Struthers, 41 Mont. 565, 111 P 


[ec] A finding in a former case as 
to the duration of defendant’s right 
is not part of the judgment, where it 
was not a matter in issue, as any find- 
ing by the court as to matters not in- 
volved or litigated is a nullity and 
Pee no one. Yeates v. Briggs, 95 Ill. 

65. Harris v. Johnson, 44 SW 948, 
19 KyL 1865; Pardee v. Johnston, 70 
W. Va. 347, 74 SE 721. 

66. Anderson yv. Fisk, 36 Cal. 625; 
Drake v. Root, 2 Colo. 685. 

67. Drake v. Root, 2 Colo. 685. 

68. Myers v. Ford, 9 W. Va. 184 
(if the declaration contains three 
counts, the first on the name of two 
parties and the other two on the 
names of each separately, the failure 
of the jury to find upon the first and 
second does not furnish a sufficient 
ground upon which to set aside their 
verdict on the third count). 

69. Towery v. Waldrup, 113. Ga. 
137, 38 SE 302; Bringhurst v. Grand 
Rapids, ete., R. Co., 78 Mich. 570, 44 
NW 414; Reilly v. Blaser, 61 Mich. 
399, 28 NW 151; Price v. Brecken- 
ridge, 77 Mo. 447. 

[a] Plaintiffs are not entitled to 
verdict for any greater fractional 


in the law see cumulative Annotations, same title, page and note number, 
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§§ 286-287] 


‘ 


a verdict against one of them, whereupon a verdict » 
will be rendered in favor of all the other de- 


fendants.”° 


[§ 287] 2. Description of Land.”* 
speaking, whenever a verdict is sufficiently certain 
to enable the court to give judgment and the sheriff 
to deliver possession, it will be sustained.7? 
the verdict or finding must in some way so de- 
seribe the land that it may be identified,’* it is an 
underlying rule, asserted indirectly or directly in 
terms, in all the cases involving the sufficiency or 
certainty of a designation or description, that such 
designation or description is sufficient where it is 
at least reasonably certain or capable of being made 
certain so that the land may be identified;74 thus 


the certainty of a verdict may be 


amount than that to which they af- 
firmatively show they are entitled. 
Crummey v. Bentley, 114 Ga. 746, 40 
SE 765. 

70. act tdi v. Arthur, 21 Wend. 
GNSS Yond 

In pada guent see infra § 300. 

72. Newman v. Peay, 117 Ark. 579, 
176 SW 1438; Roe v. Doe, 30 Ga. 608; 
Hagey v. Detweiler, 35 Pa. 409; Ken- 
nedy v. Schwarb, 19 Pa. Dist. 867. 

73. U. S.—Pensacola Ice Co. v. 
ee 120 U. S. 318, 7 SCt 576, 30 L. 


Ala.—Pennington v. Mixon, 74 §S 
238; Bradford v. Sneed, 174 Ala. igh ets 
56 S 532; Alexander v. Wheeler, 69 
Ala. 332, 78 Ala. 167. 

Cal.—Northern R. Co. 
SieCale 23,425) PY 273: 

Fla.—Butts v. Mobley, 68 Fla. 129, 
66 S 562. 

Ga. i . Thompson, 138 
Ga. 605, 75 SE 671; Cowdery v. John- 
son, 113 Ga. 981, 39 SE 978; Abbott v. 
Roach, 113 Ga. 511, 38 SEH 955; Mc- 
Cullough v. East Tennessee, etc., R. 
Co., 106 Ga. 275, 32 SE 97. 

Ind.— Cincinnati, etc., R. Co. v. Clif- 
ford, 113 Ind. 460, 15 NE 524. 

Ky.—Harris v. Johnson, 44 SW 948, 
19 none 1865. 

Sy anit .—Munger v. Grinnell, 9 Mich. 

Mo.—Stellwagen v. Grissom, 177 
SW 6386, 638 [quot Cyc]; Benne v. 
Miller, 149 Mo. 228, 50 SW 824; Brum- 
mell v. Harris, 148 Mo. 430, 50 SW 93. 

N. Y.—Stage v. Klingler, 179 App. 
Div. 820, 167 NYS 41. 

Bo hachuset Var Cannon, 29 30h.) St: 

Pa.—Nolan v. Sweeny, 80 Pa. 77; 
Hunt v. McFarland, 38 Pa. 69; Hagey 
v. Detweiler, 35 Pa. 409; O’Keson v. 
Silverthorn, 7 Watts & S. 246; Harris- 
' burgh v. Crangle, 3 Watts & S. 460; 
Stewart v. Speer, 5 Watts 79; Burdick 
v. Norris, 2 Watts 28; Smith v. Jenks, 
10 Sere. & R. 153; Stephens v. Gun- 
zenhauser, 27 Pa. Super. 417. 

Verma canny v. Jackson, 6 Munf. 
(20 Va.) 25. 

W. Va.—Miller v. Holt, 47 W. Va. 
7, 34 SE 956. 

74. U.S.—Deputron v. Young, 134 
U. S. 241, 10 SCt 539, 33 L. ed. 923. 

Ala.—Rowe v. Goetchius, 180 Ala. 
881, 61 S 330; Webb v. Reynolds, 139 
Ale. SISO o NS LO; 

Ark.—Russeli v. Webb, 96 Ark. 190, 
194, 181 SW 456 [cit Cyc]. 

Cal.—Johnson v. Vance, 86 Cal. 128, 
24 P 863. 

Fla.—Russell v. Marks, 32 Fla. 456, 
14 S 40. 

Tll.—Clark v. Day, 93 Ill. 480. 

oy rasp v. Moale, 2 Harr. & 
Ji. 249. 

Mich.—Lockwood v. Drake, 1 Mich. 
14. 

Minn.—Cohues  v. Finholt, 101 
Minn. 180, 112 NW 12. 

Grissom, 177 
[quot Cyc]; Meier v. 


Mo.—Stellwagen v. 
SW 6386, 638 
Meier, 105.Mo. 411, 16 SW 223; Buse 
v. Russell, wee Mo. 209; Lemmon vy. 
Hartsook, 80 Mo. 13. 

Nebr.—Cervena  v. 59 
ae 343, 80 NW 1048 

J.—Alt v. Butz, Cal Tap SD 156, 

79 aN 881. 


v. Jordan, 


grhurston, 


) Nebr. 343, 80 NW 1048; 


EJECTMENT 


y [19 C.J.] 12038 


reference to something that is unquestionably cer- 
tain,’> such as monuments on the ground,’® recorded 


deeds,’” pleadings,*® deeds or diagrams filed of 


Generally 
While 


sufficient. 


established by a 


Y.—Leprell v. Kleinschmidt, 112 
N. Ny. 364, 19 NE 81 

N. C.—Grove v. eee IMA UNE C, 
745, 94 SE 528. 

Pa. —Greeley v. Thomas, 56 Pa. 35; 
Miller v. Casselberry, 4% Pa. 376; 
Clement v. Youngman, 40 Pa. 341; 
Tyson v. Passmore, 7 Pa. 273; Ross 
v. Barker, 5 Watts 391; Tyron v. Car- 
lin, 5 Watts 371; Green v. Watrous, 
17 Serge. & R. 393; Harris v. Pitts- 
pune; Ste: ReCo:, 11 Pa. Super. 6. 
a ast Robertson v. Sharpton, 17 S. 

5 
See eek ea v. Ake, 3 Humphr. 

W. Va.—cCroston v. McVicker, 76 
W. Va. 461, 85 SE 710. 

[a] A Verdict for the use and 
benefit of a house and storeroom is a 
verdict for them because they are 
capable of delivery under a writ of 
possession, and it is none the less cer- 


tain because they cannot be ad- 
vantageously enjoyed without a cur- 


am Miller v. Casselberry, 47 Pa. 

75. Miller v. Casselberry, 47 Pa. 
376 ‘ 

76. Stellwagen v. Grisson, (Md.) 
177 SW 636; Miller v. Casselberry, 47 
Pa. 376. 

; 77. Miller v. Casselberry, 47 Pa. 

76. 

78. Johns vy. McCullough, 2 SW 


912, 8 KyL 689. 

{a] “As it- stands in the writ.”— 
Emig v. Diehl, 76 Pa. 359. 

fb] “Described in the complaint.” 
—Farrow v. Farrow, 2 J. J. Marsh, 
(Ky.) 388; Cervena v. Thurston, 59 
Messick v. 
Thomas, 84 Va. 891, 6 SE 482; Hawley 
Nis Twyman, 94 Gratt. (65 Va.) 516; 
Croston v. McVicker, 76 W. Va. 461, 
85 SE 710; Elliott v. Sutor, 3 W. Va. 
37. 

[ec] Where the only portion which 
was in controversy was specifically 
described, as well as the tract as a 
whole, and a charge directing a ver- 
dict for plaintiff referred definitely to 
the premises in controversy, a verdict 
finding for plaintiff for restitution of 
the premises described in the com- 
pl. int, etc., instead of awarding re- 
covery of the portion in controversy, 
was sufficient, since the jury could 
not have understood that they had 
anything to do with the undisputed 
portion and must have referred to 
the disputed portion as described in 
the complaint. Consolidated Gold, 
ete., Min. Co. v. Struthers, 41 Mont. 
565, ali P2152. 

79. Smith v. Brotherline, 62 Pa. 
461; Miller v. Casselberry, 47 Pa. 376. 
But see Lewis v. Childers, 13 W. Va. 
+ (where a verdict finding for defend- 
ants and fixing the line “As shown on” 
a certain map was too uncertain). 

{a] Plat of surveyor.—(1) Elliott 
v. Sutor, 3 W. Va. 37 (made and filed 
in the case). See also Myers v. Ford, 
9 W. Va. 184. (2) A verdict for 
“plaintiff, one-half of the survey, ac- 


cording to a draft signed by H. C.,. 


deputy-surveyor, and filed in this 
case; and the land to be laid off ac- 
cording to quantity and quality, re- 
serving to M. M. (the defendant), as 
much of the improvements as prac- 


Agreement of parties. 
cases uncertainty may be cured by agreement.®® 
Part of premises. 
than the entire premises sued for, the verdict must 
sufficiently show what portion thereof was awarded 
to plaintiffs? and must not be so uncertain that a 


record,”® warrents of survey,®° or identified agree- 
ments,*! provided the land is there sufficiently de- 
seribed,®? and also provided the deseription re- 
ferred to is supported by the proofs.®? 
for the premises describing it as ‘‘the land in 
dispute,’’®* or ‘‘the land sued for,’’®® has been held 


A verdict 


It seems that in some 


Where the verdict is for less 


ticable,’”’ etc., is void for uncertainty. 
Martin v. Martin, 17 Serge. & R. (Pa.) 
431. (3) Where the jury have. re- 
ceived instructions and a plan of the 
official survey made by the county 
surveyor, upon which is marked the 
property in dispute, a response to a 
Special issue that the true dividing 
line is from four to three is not so in- 
definite as not to support a judgment 
where the court finds as a matter of 
fact that such response refers to 
figures marked on the map. Grove v. 
Baker, 174 N. C. 745, 94 SE 528. 


{b] The report of the surveyor 
cannot be made a part of the verdict. 
Hiliott Vv. Sutor, 3) W. Va. 737. 
as Miller v. Casselberry, 47 Pa. 

al. Miller v. Casselberry, 47 Pa. 

82. Webb v. Reynolds, 139 Ala. 


398, 36 S 15; Consolidated Gold, ete., 


Min. Co. v. Struthers, 41 Mont. 565, 
111 P 152; Cervena v. Thurston, 59 
Nebr. 343, 80 NW 1048; and cases 
supra notes 79-81. 

83. Croston v. McVicker, 76 W. 
Va. 461, 85 SE 710. 

84. Ala.—Chapman v. Holding, 60 
Ala. 522. ‘ 
Fla.—BElizabethport Corea ee (Coo A 

Whitlock, 37 Fla. 190, 20 S 2 
Ga.—Grace v. Martin, 83 ey 245, 
Grissom, 


9 SE 841. 

Mo.-—Stellwagen v. AT, 
SW eo6. 638 [quot Cyc]. 

S. C—Smalis v. La Roche, 93 S. Cc 
45, 75 SE 1016. 

Tal Rule applied.—Such a varaice! 
is not objectionable because the land’ 
as claimed by plaintiff did not corre-: 
spond with the bounds of the tract 
in the original plat to which plaintiff 
referred. Smalls v. La Roche, 93 S. 
C. 45, 75 SE 1016. 


85. Webb v. Reynolds, 139 Ala. 
398, 36 S 15. 
86. Burdick v. Norris, 2 Watts. 


(Pa.) 28 (uncertainty may be cured 
by agreement of plaintiff filed in the 
supreme court, permitting defendant: 
to take the land reserved to him at 
his election as regards boundaries).' 
87. Ala.—Chapman v. Holding, 60 

Ala. 522 
138 


Ga.—Simmons Wa 
Ga. 605, 75 SE 671. 

Ky.—Smith v. Cornett, 38 SW 689, 
18 KyL 818; Little v. Bishop, 9 B. 
Mon. 240. 

Md.—Darnall v. Goodwin, 1 Harr. 
& J. 282. 

N. Y.—De Clemente v. Winstanley, 
8 Misc. 45, 28 NYS 513. 

Tenn.—Brogan v. Bishop, 5 Sneed 
689; Loard v. Philips, 4 Sneed 566. 

Va.—Steelman v. Lafferty, 112 Va 
494, 71 SE 524; Slocum vy. Compton, 
93 Va. 3874, 25 SE 3; Clay v. White, 1 
Munf. (15 Va.) 163. 

W. Va.—Wilson v. Braden, 48 W. 
Va. 196, 36 SE 367; Low v. Settle, 22 
W. Va. 387. 

[a] Metes and bounds, etce.—(1) 
Such land should be described by 
metes and bounds or by reference to 
some standard so that the part can 


Thompson, 


be identified. Brogan v. Savage, 5 
Sneed (Tenn.) 689; Loard v. Philips, 
4 Snecd (Tenn.) 566; Steelman vy, 


Lafferty, 112 Va, 494, 71 SE 524; Wil- 
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writ of possession cannot be issued upon it;** and it 
has been held that the jury should be instructed 
that, if they find for plaintiff for only a part of the 


land, they should say what part.®® 


dict awards a part of the land to each of the parties, 
it should specify and describe the part, share, or 
interest which each party is entitled to, hold.°° 

[§ 288] 3. Designation of. Title, Interest, or 
In some jurisdictions,°* the verdict or 
finding, to be certain and sufficient, should contain a 
designation of the title, interest, or estate, or of 
the nature, extent, or quality thereof, or a findiag 
upon such issue.®? If the verdict awards a share or 


Estate.®2 


son v. Braden, 48 W. Va. 196, 36 SH 
367. (2) Such a verdict which was 
so vague that the land therein re- 
ferred to could not be identified by 
construing the verdict in the light of 
the pleadings, and where the metes 
cnd bounds could be arrived at only 
by restorting to extrinsic evidence, 
is too uncertain to support a judg- 
ment. McCullough v. Hast Tennessee, 
etec., R. Co., 106 Ga. 276, 32 SE 97..(3) 
i. verdict which referred to a declara- 
tion which described certain lands, 
wut gave no starting point from 
which they could be identified, is in- 
safficient to support a judgment. 
Steelman v. Lafferty, supra. 

On an issue as to the true di- 
vision line of adjoining lots a verdict 
that plaintiffs are “entitled to the 
possession of the strip of land de- 
scribed in the complaint,’ was so in- 
definite as to constitute a mistrial, 
although the evidence showed that 
defendant’s fence encroached on 
plaintiff’s lot one foot at the. rear, 
from which point it ran to the true 
division line on the _ front. De 
Clemente v. Winstanley, 8 Misc. 45, 
28 NYS 513. 

{[c] Where disclaimer is filed as to 
part of premises sued for, and no is- 
sue is raised thereon, a verdict recit- 
ing that the jury find for plaintiff for 
the lands sued for, which are not in- 
cluded in the plea of disclaimer, is 
not void for uncertainty. Southern 
Iron Works v. Georgia Cent. R. Co., 
131 Ala. 649, 31 S 723. 

{d] The distinction is that where 
plaintiff fails to show title to a part 
of the land laid in the declaration of 
which defendant is in possession the 
verdict should find the exact quantity 
of land to which plaintiff is entitled; 
but where defendant is found guilty 
generally, the verdict need not find 
the exact quantity of land, but it ex- 
tends over the land laid in the 
declaration. lJLittle v. Bishop, 3 B. 
Mon. (Ky.) 240. 

fe] The jury are not estopped by 
the location made upon the plats, 
provided the part for which they 
gave their verdict, if for plaintiff, is 
within his claim. Darnall v. Goodwin, 
1 Harr. & J. (Md.) 282. 

88. ‘Roe v. Doe, 30 Ga. 608. 
also cases supra note 87. 

89. Frye v. McKinley, 136 Ky. 31, 
123.SW 321. 

{a] The jury may be properly in- 
structed to ascertain plaintiff’s title 
and to set out in verdict:the bound- 
aries of land recovered by plaintiff, 
where one count is upon title of two 
plaintiffs in fee, a second count upon 
the title of one plaintiff in fee, and 
the third count upon the title of the 
other plaintiff for life, and plaintiffs 
concede that they cannot recover all 
of the land described. MeColgan v. 
Langford, 6 Lea. (Tenn.) 108. 

90. Clark v. Beard, 59 W. Va. 669, 
53 SE 597. See Wilson v. Braden, 48 
W. Va. 196, 36 SE 367 (by some meth- 
od of description reasonably definite, 
such as is required of a declaration 
in the action). 


See 


91. In judgment see infra § 301. 
92. See supra § 116. q 
93. Cal— Wickersham Banking Co. 


v. Rice, 137 Cal. 506, 70 P 546. 
Fla.—Brown v. Hetherington, 65 
Fla. 327, 61 S 638; Hoodless vy. Jerni- 


EJECTMENT 


So if the ver- 


gan, 46 Fla. 213, 35 S 656; Russell v. 
Marks, 32 Fla. 456, 14 S 40; Lungren 
v. Brownlie, 22 Fla. 491. 

Ti—lLonge Sv. \ Winns s Tie Tie 1525 
Koon yv. Nichols, 63 Ill. 163; Patter- 
son v. Hubbard, 30 Ill. 201; Rawlings 
v. Bailey, 15 Ill. 178. 

Ky.—Craig v. Taylor, 6 B. Mon. 457. 
ay (AU Rer shinee v. Kershner, 36 Md. 

. ? 
Mich.—Shaw v. Hill, 79 Mich. 86, 44 
NW 422. 

N. Y¥.—Cagger v. Lansing, 64 N. Y. 
417 [aff 4 Hun 812]; State v. Klingler, 
179 App. Div. 820,,167 NYS 41; Kel- 
sey v. McTigue, 171 App. Div. 877, 157 
NYS 730; Shanley v. Murty, 134 App. 
Div. 845, 119 NYS 175. See also Shan- 
ley v. Murty, 134 App. Div. 845, 119 
NYS 175 (construing Code Civ. Proc. 
§ 1519); Van Rensselaer v. Owen, 48 
Barb. 61, 33 HowPr 12 (construing 
Code Civ. Proc. § 1520). 


N. C.—Allen v. Salinger, 103 N. C. 
14, 8 SE 913. 
Tenn.—Van Fossen v. Pearson, 4 


Sneed 362. 

Utah.—Lillianskyoldt v. Goss, 2 
Utah 292. 

Va.—Grizzle v. Davis, 119 Va. 567, 
89 SE 870. q 

W. Va.—Oney v. Clendenin, 28 W. 
Va. 34; Low v. Settle. 22 W. Va. 387. 

Wis.—Le Blond v. Peshtigo, 140 
Wis. 604, 123 NW 157, 25 LRANS 511. 

But see Faussett v. Carpenter, 5 
Bligh N. S. 75, 5 Reprint 241 (a mis- 
description in the verdict, as where 
it includes the entire interest in lands 
instead of one third, is no ground for 
exception). 

{a] he practice is to be com- 
mended of defining in the verdict the 
extent of plaintiff's interest either 
by metes and bounds or ag an un- 
divided interest. Allen v. Salinger, 
103 N. C. 14, 8 SE 913; Pierce v. Wa- 
nett, 32 N. C. 446. 

{b1 The court will if requested 
specify in the findings the facts con- 
stituting the claim of title set up by 
the opposite party. Morrill v. Chap- 
man, 35 Cal. 85. 

[cl Designations were sufficient: 
(1) Where the finding was that plain- 
tiff was entitled in fee to the posses- 
sion of the lands described in such 
declaration “except the 100 acres 
claimed by W. A. on the west of said 
lands.” River. Voaseueh, ser Hers: 
(Tenn.) 715. (2) Where. the quantity 
of plaintiff’s estate was found in ex- 
press terms. Russell v. Marks, 32 
Fla. 456,14 S 40. (3) Where the ver- 
dict was ‘‘for the plaintiff,’ his title 
described in the declaration being the 
only issue. Kershner v. Kershner, 36 
Mea. 309. (4) Where the verdict set 
out the wills of a grandfather and 
father, and then stated that if a son 
took under the father’s will the jury 
find for plaintiff, if under the grand- 
father’s, for defendant, as it submits 
to the court merely the construc- 
tion of the wills. Callis v. Kemp, 11 
Gratt. (52 Va.) 78. (5) Where the 
finding was that defendant had good 
and perfect title to the demanded 
premises. Fazier v. Crowell, 52 Cal. 
399. (68) Where the finding was that 
defendant was the owner of the land. 
Hadlock v. Hadlock, 22.11]. 384. (7) 
Where the finding was that defendant 
was guilty of the trespass and that 
plaintiff recover the term yet to come 


[88 287-259 y 


. interest of or in the land to each of the parties, it 
should specify and describe the share or interest 
which each party is entitled to hold.%* | 

[§ 289] 4. Ouster and Withholding. Although 
it is not necessary that the verdict or finding should 
expressly declare defendant to be ‘‘guilty,’’®> it 
should contain some determination of the issue of 
ouster by an adverse possession of defendant.°* But 
it has been held that this is not necessary where 
defendant admits his possession;®’? and also that it 
need aot be found that defendant wrongfully with- 
holds possession where the verdict is for plaintiff and 
declares that he is entitled to possession.®® 


mentioned in the declaration. _Sal- 
mons v. Webb. 12 B. Mon. (Ky.) 365. 

94. Clark v. Beard, 59 W. Va. 669, 
53 SBE 597. 

[a] ®he verdict should not be for 
defendant as “not guilty” where he 
claims only an ascertainable specific 
interest and plaintiff claims the en- 
tire tract, but should be for plaintiff 
except as to defendant’s specific 
right. Reynolds v. Cook, 83 Va. 817, 
3 SE 710, 5 AmSR 317. ; 

{b] Bv statute in some jurisdic- 
tions where it develops at the trial 
that several defendants at the com- 
mencement of the action occupied or 
claimed distinct parcels in severalty 
or jointly and other defendants pos- 
sessed or claimed other parcels in 
severalty or jointly, all of which 
titles, possessions, or claims were de- 
rived from the same source, the jury 
are required to state in their verdict 
the particular description of the 
parcel claimed by each defendant 
when the verdict is for plaintiff. 
Townsend v. Kreigh, 133 Mich. 243, 
94 NW 732, 97 NW 46, 98 NW 388. 

95 Russell v. Marks, 32 Fla. 456, 
14 S 40. 

96. Ariz.—Curtis Vv. Boquillas 
Land, etc., Co., 8 Ariz. 258, 71. P 924. 

Cal.—Soto v. Irvine, 60 Cal. 436. 

Conn.—Kinney v. Williams, 2 Day 


Pla.—Patrick v. Young, 18 Fla. 50. 
Ill.—Minkhart v. Hankler, 19 Ill. 47. 


68 


Mich.— Hamblin v. Warner, 30 
Mich, 95. 
{a] A finding as to ouster is suf- 


ficient which finds: (1) That on a 
certain date ‘‘defendant did oust and 
eject plaintiff from the possession 
. . . and has ever since wrongfully 
and unlawfully withheld said posses- 
sion,” ete, the words “wrongfully 
and unlawfully” being surplusage. 
McCarthy v. Brown, 113 Cal. 15, 45 
P14. (2) “That the defendant with- 
held from plaintiff the east half of 
section 13,” is a sufficient finding that 
he withheld the east half of section 
381, where that is the only section 
mentioned in the complaint. Johnson 
v. Vance, 86 Cal. 128, 24 P 868. (3) 
“That defendant has done wrong and 
disseisin in manner and form as 
the plaintiff:in his declaration hath 
alleged, so far as respects the plain- 
tiffs right in his mother’s dower.” 
Kinney v. Williams, 2 Day (Conn.) 
68. (4) That “we the jury find the 
defendant guilty of improperly with- 
holding the property in question,” 
etc. Patrick v. Young, 18 Wla. 50. (5) 
That “defendant is guilty of unlaw- 
fully withholding,” ete. Minkhart v. 
Hankler, 19 Ill. 47. 

[b] A specific allegation of ouster 
is unnecessary where the verdict finds 
that plaintiff is the owner and en- 
titled to possession, and defendants 
have withheld, and continue to with- 
hold, possession. Curtis v. Boquillas 
Land, etc., Co., 8 Ariz. 258, 71 P 924. 

97. Johnson v. Vance, 86 Cal. 128, 
24 P 863. 

Miller _v. Shackleford, 4 Dana 
264; Lockwood v. Drake, 1 


[a] 
ing any-fact that she was. divested 


of her title or right of entry, is suf- 
ficient to enable the court to declare 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


§§ 290-293] 


-[§ 290] 5. Right of Possession. 
and finding should also contain a determination of 
the issue as to the right of possession in one of the 
parties,°® as a verdict or a finding that plaintiff is 
entitled to the possesion.1 A verdict or finding that 
plaintiff is entitled to a fee simple estate in the 
premises,'is not sufficient,? unless it also finds that 
the right of possession is in plaintiff.® 
The value of im- 
provements and of the premises should also be found 
when a material issue ;* but improvements made after 
the complaint was filed are properly ignored.® 

[§ 292] 7. Informalities; Surplusage; Amend- 
Mere surplusage’ or mere informalities® in 
verdicts or findings will be disregarded, especially 


{[§ 291] 6. Improvements. 


ments.® 


the judgment of law for plaintiff. 
pier. v. Shackleford, 4 Dana (Ky.) 

99. Colo—Wood v. Chapman, 24 
Colo. 134, 49 P 136. 

- Fla.—Asia v. Hiser, 22 Fla. 378. 

Towa.—Wise v. Hine, 1 Greene 62. 
. Va.—Creigh v. Henson, 10 Gratt. 
(51 Va.) 231. 

Wash.—Simmons v. Jamieson, 32 
Wash. 619, 73 P 700. 

[a] A special verdict finding that 
both demandant and tenant claimed 
in fee under one A is a substantial 
finding of seizin of demandant. 
oa ee v. Henson, 10 Gratt. (51 Va.) 


{b] A mere inadvertence in a find- 
ing as to the right of possession will 
not defeat the judgment where the 
other findings are sufficient on that 
point. Fisher v. Slattery, 75 Cal. 325, 
7° P2385. 

{e] Not within issues made.—A 
. statute providing that, if the verdict 
is for defendant, the jury shall find 
that plaintiff is not entitled to pos- 
session of the land described in the 
complaint, does not apply where the 
answer admits that plaintiff is en- 
titled to the possession of the land 
described in the complaint, and de- 
nies that defendant is in possession 
of any of it, and the dispute is merely 
as to the location of the boundary 
line. Simmons v. Jamieson, 32 Wash. 
619, 73 P 700. - 

{dj The federal statutes in sup- 
port of adverse claims to mining lo- 
eations do not apply to actions un- 
der the code, and the jury cannot find 
a verdict against both parties. Wood 
v. Chapman, 24 Colo. 134, 49 P 136. 

1. Ariz.—Curtis v. Boquillas Land, 
eic., Co., 8 Ariz. 258, 71 P 924. 

Cal.—Eva v. Symons, 145 Cal. 202, 
78 P 648. 

Fla.—Ropes v. Minshaw, 51 Fla. 
299, 41 S 538; Bartley v. Bringham, 
$84 Fla. 24, 15 S 593; Russell v. 
Marks, 32 Fla. 456, 14 S 40. 

Ind.—Craig v. Bennett, 146 Ind. 
574, 45 NE 792; Wilson v. Jinks, 63 
Ind. A. 615, 115 NE 67; Jose v. Hun- 
ter, 60 Ind. A. 569, 103 NE 392, 852. 

Mo.—Bimmerle v. Langdeau, 258 
Mo. 202, 167 SW 532. 

N. Y.—Shanley v. Murty, 134 App. 
Div. 845, 119 NYS 175, 

Va.—Messick v. Thomas, 84 Va. 
891, 6 SE 482. p 

[a] Findings held sufficient.—(1) 
Where defendants claimed title, pos- 
session, and right of possession under 
an alleged verbal gift from plaintiff's 
ancestor, a finding that such ancestor 
“took title to the land in his own 
name, and did not promise that he 
would then or thereafter convey the 
same to defendants, and that he never 
did convey to them,” and that plain- 
tiff was the owner and seized in fee 
of the whole property, was sufficient. 
Eva v. Symons, 145 Cal. 202, 78 P 648. 
(2) A verdict that plaintiff is en- 
titled to recover all the premises 
elaimed, and that all defendants were 
in possession of part, or claimed title 
to such part at the commencement of 
the action. is not objectionable. 
Messick v. Thomas, 84 Va. 891, 6 SH 
482. / 

{b] Findings held insufficient.—A 
finding that plaintiffs were “not the 


EJECTMENT 


The verdict 


ture. 
Variance. 


ejectment, 


owners, nor entitled to the possession 
of any part of the lands described in 
the complaint” is erroneous where it 
appeared that the land so described 
belonged to plaintiff, even though 
the evidence showed that defendants 
never were in possession. Glassell 
v. Hansen, 135 Cal. 547, 67 P 964. 

2. Ayers v. Pullan, 68 Fla. 8, 65 
S$ 869; Ropes v. Winshew, 51 Fla. 299, 
41 S 538. 

3. Bartley v. Bingham, 34 Fla. 19, 
15 S 592; Asia v. Hiser, 22 Fla. 378; 
rep srae v. Thomas, 84 Va. 891, 6 SE 


82. 

[a] “Immediate” right of posses- 
sion by plaintiff is sufficiently found 
under a verdict that “she is entitled 
to recovery from the defendant the 
following premises in fee simple,” 
etc. Bartley v. Bingham, 34 Fla, 19, 
24, 15 S 592, 593. 

4. Coltart v. Moore, 79 Ala. 361; 
Janke v. McMahon, 21 Cal. A. 781, 
133 P 21; Uhlig v. Garrison, 2 Dak. 
99, 2 NW 258; Vicksburg, etc., R. Co. 
v. Elmore, 46 La. Ann. 1237, 15 S 701. 

[a] Verdict is responsive to the 
issue where plaintiff sues for the 
Jands and its revenues and defendant 
elaims certain improvements, and the 
verdict determines that the improve- 
ments-are compensated by the reve- 
nues. Vicksburg, etc., R. Co. v. El- 
more, 46 La, Ann. 1237, 15 S 701. 
See also supra § 286. 

Dr tbe ed generally see infra § 
5. Janke v. McMahon, 21 Cal. A. 
(eel, alesse) Malte 

6. In judgment see infra §§ 298 
et seq, 309, 310. 

7. Ala.—Howze v. Dew, 90 Ala. 
178, 7 S 239, 24 AmSR 783. 

Cal.—Muir v. Meredith, 82 Cal. 19, 
22 P 1080. 

Ky.—Kouns v. Lawall, 2 Bibb 236. 

‘Md.—Darnall v. Goodwin, 1 Harr. 
& J. 282. 
ate v. Hartsook, 80 Mo. 

[a] ; 
planatory does not vitiate. 
v. Hartsook, 80 Mo. 13. 

8. Ariz.—Curtis v. Boquillas Land, 
ete., Co., 9 Ariz. 62, 76 P 612, 8 Ariz. 
258, 71 P 924 [aff 200 U. S. 97, 26 SCt 
192, 50 L. ed, 388]. 

Cal.—Fisher v. Slattery, 75 Cal. 
325, 17 P 235. 

Md.—Darnall v. Goodwin, 1 Harr. 
& J. 282. 
ae oe v. Lohr, 25 Pa. Super. 
Tenn.—McColgan v. Langford, 6 
Lea 108. 

Va.—Hawley _v. Twynan, 24 Gratt, 
(65 Va.) 516; Hutchinson v. Kelly, tf 
Rob. (40 Va.) 131, 39 AmD 250. ‘ 

Wis.—Allard v. Lamirande, 29 Wis. 


502. 

fal A verdict “for plaintiff, 
binding instructions,” although in- 
formal, is sufficient to support a 
judgment where it was dated and 
taken in open court. Brewer v. Lohr, 
35 Pa. Suner. 641. 

[b1 ‘Where the substance of a 
verdict is precisely what the statute 
reauires it to contain, but_it is de- 
fective as to the prescribed form, it 
will not be reversed because of such 
formal defect when no _ substantial 
right of the adverse party is affected 


Matter intended to be ex- 
Lemmon 
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if aided by other findings,® by the pleadings and 
proof,?° or something of a permanent or public na- 


A verdict or finding will not be viti- 
ated because of an immaterial?? or slight variance? 
from the pleadings. 

Amendment.1# 
fundamental defects,?> the verdict or finding may be 
amended or corrected,!® even, in some jurisdictions, 
at a subsequent term.?? 

[§ 293] 8. General or Special Verdict.1* In so 
far as applicable the general rules as to general and 
special verdicts!® or findings?° apply in actions of 
Thus it has been held that in a proper 
case a general verdict or finding may be sufficient,?* 


Except as to substantial and 


thereby. Allard v. Lamirande, 29 
Wis. 502. : 
{c] Findings, although clumsily 


drawn, may substantially cover the 
issues of entry, use, and occupation. 
Thompson v. Brannan, 76 Cal. 618, 
18 P 783. 

9. ea v. Slattery, 75 Cal. 325, 


10. Newman vy. Peay, 117 Ark. 
579, 176 SW 143; Grove v. Baker, 174 
N. C. 745, 94 SE 528. 

11. Grove v. Baker, 174 N. C. 745, 
94 SE 528; Hagey v. Detweiler, 35 Pa. 
409. See also supra § 287. 

12. Bartley v. Bingham, 34 Fla. 19, 
15 S 592; Benn v. Hatcher, 81 Va. 25, 
59 AmR 645; Arp v. Jacobs, 3 Wyo. 
489, 27-P 800. See also supra § 286. 

fa] Material variance. — Where 
plaintiff has made but one location of 
the beginning of the tract, the jury 
cannot by reversing the lines, etce., 
find a beginning for plaintiff different 
from that located by him. Hammond 
v. Norris, 2 Harr. & J. (Md.) 130. 

13. Bartley v. Bingham, 34 Fla. 19 
24, 15 S 592, 598. See also supra g 


286. 
Of judgment see infra § 309. 

15. Alexander v. Wheeler, 69 Ala. 
332; Wise v. Hine, 1 Greene (Iowa) 
62; Stephens v. Gunzenhauser, 27 Pa. 
Super. 417; Duren v. Kee, 50 S. C. 
444, 27 SE 875. 

[a] MTlustrations.—(1) A verdict 
for plaintiff for “‘the land running to 
the Fergusson and Allen line” is 
fatally defective where the descrip- 
tion is not aided by anything con- 
tained in the pleadings. Alexander v. 
Wheeler, 69 Ala. 332. (2) The court 
eannot strike off a conditional part 
of a verdict and find absolutely for 
plaintiff, no question of law being re- 
served. Hberts’' v. Thompson, 113 Pa. 
19,4 4194. (3) The modification of a 
Verdict by defendant remitting a cer- 
tain part of the land is erroneous 
where plaintiff is entitled to judg- 


ee Duren v. Kee, 50 S. C. 444, 27 
16. Coffee v. Groover, 20 Fla. 643; 


Hadlock v. Hadlock, 22 Ill. 384; Bear 
v. Snyder, 11 Wend. (N. Y.) 5023 
Thompson v. Mattern, 115 Pa. 501,9 A 
70; Cambria Iron Co. v. Tombs, 48 Pa. 
3873, Lynch .v. Cox, 23 Pa. 265; 

17. Hadlock v. Hadlock, 22 Til. 
384; Kennedy v. Schwab, 19 Pa. Dist 
867 (semble). 

18. Extent of relief see infra § 312. 

19. See Trial [38 Cyc 1870, 1907]. 
See Trial [38 Cyc 1976]. 

21. U.S.—Greer v. Mezes, 24 How. 
268, 16 L. ed. 661. 

Cal.—Joy'v. McKay, 70 Cal. 445, 11 
Paves 


Colo.—Pike v. Sutton, 21 Colo. 84, 
39 P 1084. 
Ind.—Barnes v. Turner, 


129 Ind. 
110, 28 NE. 322. 
Ky.—Buckley v. Cunningham, 4 
Bibb 285. 
Pag St se v. Smith, 1 Harr. & M. 
eerie Beers, v. Osgood, 1 Allen 


Mich.—Wineman v. Grummond, 90 
Mich. 280, 51 NW 509. 
ase: She hay en v. Doe, 23 Miss. 


N. Y.—Ramapo Mfg. Co. v. Mapes, 
155 App. Div. 448, 140 NYS 490. 
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if warrantea by the evidence.?? 


A special verdict or finding 


Remittitur. 


covered by their proof of title.*? 
[§ 294] 9. 


N. C.—McKay v. Glover, 52 N. C. 


41 
Pa.—Ewing v. Alcorn, 40 Pa. 492. 
W. Va.—Jones v. Chesapeake, etc., 
Ra Cost We. Var bl4: 


[a] A verdict is general, covering 
all the issues, where it is in favor of 
plaintiff against defendant for the 
possession of the premises described 
in the complaint herein, and the sum 
of sixty-five dollars damages, and it 
is not limited by the words “for the 
possession of the premises described 
in the comnlaint herein.” Hutton vy. 
Reed, 25 Cal. 478. : 

[b] A general finding for plain- 
tiff with nominal damages will be 
good where the precipe contains a 
sufficient description. Ewing v. Al- 
corn, 40 Pa. 492. 

[ec] A general verdict for defend- 
ants is good where in ejectment 
against three one confessed judg- 
ment for himself alone and the others 
took defense for the undivided two 
thirds. Cambria Iron Co. v. Tombs, 
53 Pa. 422. 

{[d] A general verdict will bind 
all defendants unless they answer 
s4parately or demand separate ver- 
dicts. Ellis v. Jeans, 7 Cal. 409. 

[e] Where defendants pleaded 
severally the general issue, it was 
proper to instruct the jury to bring 
in a general verdict against all those 
who had not shown that they were’in 
possession of senarate parcels. Greer 
v. Mezes, 24 How. (U. S.) 268, 16 L. 
ed. 661. 

Partial recovery see infra § 315. 

22. Jones v. Chesapeake, etc., 
Co., 14 W. Va. 514. See also Reeder 
v. Smith, 1 Harr. & M. (Md.) 158 
(where a general verdict for plaintiff 
was held to be good notwithstanding 
it ineluded a part of the land ad- 
mitted by the plat to be defendant’s). 

[a] Proof of an easement is not 
sufficient to entitle defendant to a 
general verdict where it is not plead- 
ed in defense. He is in such case only 
entitled to a verdict that he has an 
easement in the locus in quo. Burlew 
Nia ter: 41 App. Div. 148, 58 NYS 


453. 

23. McCraven v. Doe, 23 Miss. 
100; Seabright v. New Jersey Gok 
EMCO ME 2uIN de 14.20%) 00 HAs O42 faithe 
Neo) t. 625, 64 A 131]; Griswold v. 
Dexter, 62 Barb. (N. Y.) 648; McKay 
Vv. Glover, 52 °N. ©: 41. 

{a] Thus the jury may find a spe- 
cial verdict designating by metes 
bounds the precise part that they find 
for plaintiff. McCraven v. Doe, 23 
Miss. 100. 

24. Griswold v. Dexter, 62 Barb. 
Oe Y.) 648; and cases supra note 


25. Warren v. Henshaw, 3. Aik. 
(Vt.) 141; Taylor v. Hill, 10 Leigh 
(37 Va.) 457. 

{a Werdict for 
his cotenant (1) 


R 


a tenant against 
should be special 


and describe the interest to be re- 
covered. Warren v. Henshaw, 2 Aik. 


It has also been 
held that the jury may find specifically? as a 
matter of right in their discretion;?* that they 
should so find when the nature of the case so re- 
quires;*° and that the court may direct them to find 
a special verdict,2® except where under the local 
practice the court has no such authority,?’ or where 
the circumstances of the case do not require such a 
verdict.25 The parties may agree on a ease stipulat- 
ing that it shall have the effect of a special verdict.?9 
should be 
ficient as such,°° and a special finding in response to 
a question submitted is insufficient if equivocal.*+ 
Where plaintiffs have recovered a 
general verdict, it is within the power of the court 
to allow them to remit such verdict as to lands not 


Conditional Verdict.?? The verdict or 
finding must be for plaintiff or for defendant, with- 


EJECTMENT 


tinet parcels in 
suf- 


(Vt.) 141. (2) The necessity of find- 
ing actual ouster in a special verdict 
by a tenant in common against his 
eotenant is not dispensed with by 
entry, made at the time the tenant 
in possession is admitted as defend- 
ant, reciting that he confesses the 
lease, entry, and ouster in the decla- 
ration supposed, and agrees to insist 
on the title only at the trial. Taylor 
v. Hill, 10 Leigh (37 Va.) 457. 

26. McKay v. Glover, 52 N. C. 41. 

Direction of verdict generally see 
supra § 280. 

27. Griswold v. Dexter, 62 Barb. 
(N. Y.) 648. 

28. McColgan v. Langford, 6 Lea 
(Tenn,) 108. 

[a] It is improper to call for a 
special verdict giving defendants 
title to the lands described in their 
pleas, and giving plaintiffs title to 
that disclaimed by, defendants, where 
a joint verdict is given for defendants 
upon a plea distinctly defining their 
possession, and disclaiming all inter- 
est in the residue of the land claimed 
by plaintiffs. McColgan v. Langford, 
6 Lea (Tenn.) 108. 

29. Moolberry v. Marye, 2 Munf. 
(16 Va.) 453. 

30. Woodson v. McCune, 17 Cal. 
298; Craig v. Bennett, 146 Ind. 574, 

Cropper v. Carlton, 6 
(20 Va.) 277. See Trial [38 
Cyc 1919, 1976]. 

[a] Judgement is not supported by 
special finding that plaintiff was the 
owner in fee at a special date about 
forty years before trial, where she 
had alleged that she was ‘“‘owner in 
fee simple.’ Craig v. Bennett, 146 
Ind. 574, 45 NE 792. 

{b] Seicin in the crown need not 
be found in a special verdict which 
traces title to a grant from the gov- 
ernor of Virginia of lands lying with- 
in the proprietary of Northern Neck. 
Birch v. Alexander, 1 Wash. (1 Va.) 
34 


[ce] A special verdict finding 
lease, entry, and ouster in declara- 
tion mentioned sufficiently admits 


that all proper defendants are in pos- 
session, unless there is an express 
finding to the contrary. Mooberry v. 


Marye, 2 Munf. (16 Va.) 453. \ 
oa Woodson v. McCune, 17 Cal. 
32. Copley v. Ball, 176 Fed. 682, 


100 CCA 234. 

33. In equitable ejectment see in- 
fra § 407. 

peace on condition see infra § 


oa Grace v. Means, 129 Ga. 638, 
59 SH 811; Broach v. Kelly, 71 Ga. 
698; Murphy v. Nathans, 46 Pa. 508; 
Howdashell v. Krenning, 103 Va. 30, 
48 SE 491. 

fa] Findings that plaintiff is en- 
titled “on conditions hereinafter ex- 
pressed’ to the possession, and re- 
quiring the payment of a certain sum 
for improvements and which is neu- 
tralized by a finding that defendant’s 


against one only.®§ 
or even severally,*° plead the general issue or make 
general denial, a joint verdict, it has been held, may 
be rendered against all of the defendants, except 
such as claim and show their possession of only por- 
tions of the land*! and seasonably ask for separate 
findings or verdicts.*? 
a husband and wife must recover jointly, as there 
cannot be a judgment in favor of one and against 


' Lick v. Stockdale, 18 Cal. 


[§§ 293-295 


out imposing conditions.** 

[§ 295] 10. Joint or Several Verdicts.*> The 
general rules as to joint and several verdicts®® gov- 
ern so far as they may be applicable. 
appropriate pleadings and 
may be rendered for a part of the land based on the 
rights of some of plaintiffs, where on a joint 
demise an equitable plea is filed which affects them 
differently,?7 and if several defendants occupy dis- 


Thus under 
proof a several verdict 


severalty a verdict may be taken 
Where all defendants jointly,%® 


Again it has been held that 


possession is unlawful, is insufficient 
in the first instance to support a. 
judgment for plaintiff or in the sec- 
ond instance for defendant. Moffitt 
v. Rosencrans, 136 Cal. 416, 69 P 87. 

{b] Where defendants have no 
equity to protect and their title is 
legal the verdict should be absolute 
and not. conditional. Murphy v. 
Nathans, 46 Pa. 508. 

[ec] Delay in bringing a new ac- 
tion short of the period of limita- 
tions will not of itself authorize the 
jury in a second ejectment brought 
by plaintiff after an award in favor 
of defendant to annex a condition to 
their verdict for plaintiff, that he be 
paid for the improvements made since 


the award. Collins v. Rush, 7 Serg. & . 


Res(Pan)years 


35. oe or several judgments see 


infra § 30 
36. Soe ‘also Trial [38 Cye 18838]. 
oe Rumph v. Truelove, 66 Ga. 480. 
Rogers v. Arthur, 21 Wend. 
on By) 598. 
39. Patterson v. Bly, 19 Cal. 28; 
219; Mc- 


Garvey v. Little, 15 Cal- 27; Beckwith 
v. Thompson, 18 W. Va. 103. 

[a] Even a prayer for separate 
verdicts in the joint plea may not 
take the case out of the rule. Pat- 
terson v. Ely, 19 Cal. 28. 

40. Greer v. Mezes, 24 How. (U. 

“Sev- 


S268 16" Lieped 66ie 
Thus where defendants 
entered into a common rule, 

etc., “severally” came and de- 
fended, etc., but made no application 
for separate proceedings, or even for 
separate findings, a joint verdict 
against all should not be set aside 
on the ground that it appeared by the 
proof that they held not jointly, but 
each a separate tenement. Smith va 
Shackleford, 9 Dana (Ky.) 452. 

41. Greer v. Mezes, 24 How. (U. 
S.) 268, 16 L. ed. 661. See Jackson v. 
Woods, 5 Johns. (N. Y.) 278 (al- 
though several defendants in posses- 
sion of separate parts of the prem- 
ises entered in the consent rule and 
pleaded jointly, a verdict that each 
defendant separately was guilty as 
to that part of the premises in his 
separate possession and not guilty as 
to the other parts is good, and plain, 
tiff is entitled to judgment against 
defendants severally according to 
the verdict). 

{a] Effect of disclaimer as to 
Pat Sea Vv. Thompson, 18 W. 

103. 


Va 

42. Smith v. Shackleford, 9 Dana 
(Ky.) 452; Beckwith v. Thompson, 
18 W. Va. 1038. 

[a] To entitle defendants to sep- 
arate verdicts, they should set forth 
with specific description the parcels 
which they severally occupy or 
claim, and thus direct the attention 
of plaintiff to the course of defense 
upon which they will separately in- 
sist. Patterson v. Ely, 19 Cal. 28. 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 


-# aul 


j §§ 295-298] 


‘the other,*? and that if a verdict in an action brought 
by several joint plaintiffs is in favor of some of 
them and silent as to the others it is defective.44 

[§ 296] 11. Construction and Effect.t® A ver- 
dict or finding should be given such reasonable con- 
struction as will carry out the obvious intent of the 
court or jury,*® and in arriving at this intention refer- 
ence may be had to the issues under the pleadings,** 
the instructions submitted by the court,4® and the 
evidence introduced at the trial,*® or, in other words, 
resort may be had to the rules governing the in- 
terpretations of verdicts generally.6° A verdict in 
favor of two of several plaintiffs suing for one 
half of a tract of land is not a finding that the title 
to the other half is in the defendants,®*! and a verdict 
finding that plaintiffs are entitled merely to a fee 
simple in the lands described does not thereby find 
that plaintiffs have a right of possession.®? 

Findings of referee. The operation and effect of 


EJECTMENT 


[19 C.J.] 1207 


the findings and report of a referee are within the 
general rules®? in so far as they may be applicable 
in ejectment actions. Thus it has been held that the 
report of a referee’s finding for plaintiff is good al- 
though neither damages nor costs are awarded°** 
and that an award of referees cannot give a right to 
land,®> but it will settle a dispute about land and is 
more operative than a verdict which is not con- 
clusive,°® as such an award may be conclusive under 
an agreement that it shall be final.°7 Where a 
referee in an action of ejectment finds as a conelu- 
sion of law that plaintiff is entitled to recover 
possession of the premises and finds facts from 
which it necessarily results that plaintiff was vested 
with an estate in fee a judgment for possession en- 
tered upon his report is conclusive as to plaintiff’s 
title,®® although the referee did not make any specific 
conclusion of law as to the nature of plaintiff’s 
title.59 


IX. JUDGMENT °° 


[§ 297] A. In General. Judgments in eject- 
ment actions are governed by the general rules re- 
lating to judgments in civil actions* in so far as they 
may be applicable.*%? 

[§ 298] B. Form, Requisites, and Sufficiency— 
1. In General. At common law the judgment 
should be entered in favor of the nominal plaintiff 


A verdict that plaintiff is the 


or fictitious lessee,®* not in favor of the lessor,6* and 
against the casual ejector, where the tenant does not 
come in and defend;® and it has been said that the 
judgment may conclude with a ecapiatur.°® If the 
estate is continued in heirs, judgment may be ren- 
dered as if the lessor were alive,®* and in such a case 
a writ of possession may also be delivered;®® but a 


first two items enumerating real 


43. Bartow v. Draper, 12 N. Y. [a] 
Super. 130. 
44. Wood v. McGuire, 17 Ga. 361, 


63 AmD 246; Garrett v. South Penn 
Oil Co., 66 W. Va. 587, 66 SE 741. 

45. Of judgment see infra § 321. 

46. Cal.—Kidder v. Stevens, 60 
Cal. 414. 

Colo.—Taylor v. 
Colo. 368, 48 P 505. 

Ky.—Beaty v. Hudson, 9 Dana 322. 

Me.—Vermeule v. York Water Co., 
112 Me. 4387, 92 A 518. 

Mo.—McBaine v. Johnson, 155 Mo. 
191, 55 SW 1081. 

- Mont.—Consolidated Gold, etc., 
Min. Co. v. Struthers, 41 Mont. 565, 
ae B16 2. 

N. Y.—Cagger v. Lansing, 64 N. Y. 
417 ‘Laft 4 Hun 812]. 

Ne C.—Allen v. Salinger, 103 N. C. 
14, 8 SE 913. 

Oh.—Cincinnati v. Hamilton Coun- 
ty, 7 Oh. 8 

Pa.__Lowenstein v. Ecker, 155 Pa. 
804, 26 A 448. 
W. Va.—Williams v. Ewart, 29 W. 
vay 659, 2 SE 881. 

[a] Inconsistent findings. — In 
ejectment by a riparian owner to re- 
cover possession of an island lying 
in a river, where the court stated in 
a special finding that the island was 
an accretion, and therefore belonged 
to the riparian owner, but a subse- 
quent finding stated that, if the land 
was not an accretion, then plaintiff 
was entitled to the island by virtue 
of a patent from the county, that the 
two findings were not inconsistent 
since the first found a fact, and the 
second merely declared the law if the 
fact were otherwise, and the popu 
in both cases was the same. 
Baine v. Johnson, 155 Mo. 191, 55 SW 
1031. 

47. Consolidated Gold, etc., Min. 
ce v. Struthers, 41 Mont. 565, 111 P 
15 

[a] The word “plaintiffs” will be 
construed to mean the only plaintiff 
in th: case, as whatis meant by the 
words “plaintifl” or “plaintiffs’? in a 
verdict or judgment must necessarily 
be determined by the pleadings. Wil- 
liams v. Ewart, 29 W. Va. 659, 2 SE 


881. 

48. Consolidated Gold, etce., Min. 
Co. v Struthers, 41 Mont. 565, 111 P 
152. 2 

49. Consolidated Gold, etc., Min. 

. v. Struthers, 41 Mont. 565, 111 P 


Parenteau, 23 


owner of a specified fractional part 
of the land will, by the aid of testi- 
mony showing his interest to be an 
undivided one, be interpreted to 
mean an ,undivided fractional part. 


aoe v. Salinger, 103 N. C. 14, 8 SEH 
| 50. See Trial [38 Cyc 1901]. See 
also Kidder v. Stevens, 60 Cal. 414 


(where it is said that the court will 
also read all the facts in a special 
verdict or finding in the light of the 
rules of law, and where under the 
law the allegation of time as to seizin 
and ouster is not a material issue 
there need not be an express finding 
as to ownership on the date of the 
seizin alleged). 

fa} @fficial deeds have been re- 
sorted to. Cincinnati v. Hamilton 
County, 7 Oh. 88. 

[b] Public history 
sorted to. Cincinnati 
County, 7 Oh. 88. 

{c] Xf there is a verdict upon the 
demises of a part only of the lessors, 
which is not limited to any quantity 
less than the whole, it must be un- 
derstood as a verdict for the whole 
land when it does not appear by the 
record that the other lessors, upon 
whose demises there is no finding, 
had any interest or title in or to the 
land. Beaty v. Hudson, 9 Dana (Ky. 
322. 

{d] If there is no formal finding 
that defendant was ever in actual 
possession, the court will consider 
whether the combined effect of the 
facts found is to show such posses- 
sion or estop him from denying it. 
Powensten v. Ecker. 155 Pa. 304, 26 


has been re- 
v. Hamilton 


[e] A verdict which recites that 
plaintiff is the owner and entitled to 
possession of a certain part of the 
premises in controversy, and adds 
that, ‘‘as to all the remainder of the 
premises in dispute, we find that de- 
fendants are the owners by virtue of 
full compliance with the local rules, 
the laws of Colorado,” etc., applies as 
well to the ownership and right of 
possession of plaintiff as to that of 
defendant. Taylor v. Parenteau, 23 
Colo. 368, 48 P 505. 

{f] “and .covéred by the writ’ 
including personal property. — An 
execution was levied upon the entire 
plant of a water company, and the 
levying officer in his return subdivid- 
ed the property into four items, the 


estate and the other two property 
personal in its nature. The levy be- 
ing void, the water company #brought 
a real action to recover the rental 
value of the property during the 
time it was held under the execu- 
tion, the declaration being “in a plea 
of land.” The award of the referees 
was “that the plaintiff recover judg- 
ment for the possession of the land 
described in the writ.” It was held 
that the recovery in the real action 
was applicable to the water plant in 
its entirety, and was not attributable 
to the real estate alone. Vermeule v. 
York Water Co., 112 Me. 437, 92 A 
Williams v. Jones, 


513. 

ire 442 SEG, 
258, 54 SE 558. 

Separate verdicts see supra § 295. 

52. See supra § 0. 

53. See Referees [34 Cyc 830]. 

54 Austin v. Snow, 2 Dall. (Pa.) 
157, 1 Li ed. 329; 11 Yeates 156: 


55. Calhoun vy. Dunning, 4 Dall. 
(Pa.) 120, 1 L. ed. 767. 

56. Calhoun v. Dunning, 4 Dall. 
GPa) 2205) Ie meds nore 

57. Calhoun v. Tene: 4 Dall. 
GPa.) L200 tT teved. 

58. Cag ger v. Een eene 64 N. Y. 
417 [aff re ‘Hun 812]. 

59. Cagger v. Lansing, 64 N. Y. 
417 [aff 4 Hun 812]. 

60. Judgment: 


Conclusiveness see Judgments [23 
Cyc 1326]. 

ror damages or mesne profits see in- 
fra § 374. 

For improvements see Improvements. 
[22 Cyc 34]. 

ER eae i ejectment see infra § 

ReneS for on pleadings see supra § 


Revival see Judgments [23 Cyc 1436]. 
61. See Judgments [23 Cyc 623]. 
[a] Forms of judgment in eject- 

ment see Adams Ejectm. p 491 et seq, 


62. See infra §§ 298-321. 
inert Bonta vi Clay, 5 Litt. (Ky.) 


64. Chambers v. Handley, 3 J. J. 
Marsh. (Ky.) 98; Bonta v. Clay, 5 
Litt. (Ky.) 129. 

65. See infra § 307. 

66. Kavanaugh v. Dixon, Cooke 
(Tenn.) 408 (although it may just as 
well conclude in misericor dia) 

Wilson v. Hall, 35 N. GC. 489. 


68. Wilson v. Hall, 35 N. CG. 489. 
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judgment cannot be entered where the term of a de- 
mise in the declaration expires before verdict and 


judgment.®® 


In case of a partial recovery, the judgment should 
be framed to show on its face that the case went 
against plaintiff on the merits as to that part of the 


land he failed to recover.?® 


Plaintiff whose title is defeasible is entitled to a 
general judgment, if his title has not expired or been 
determined at the time of the trial.” 

Special judgment instead of -a general one may be 
recessary under the circumstances.’2 

If an equitable defense is interposed the judgment 
is not defective in not finding the facts as in a 


chancery proceeding.7° 
Award of process. 


[§ 299] 


69. Roseberry v. Seney, 
& J. (Md.) 228. 

fa] In a petitory action where 
plaintiff’s case fails before the con- 
sideration of defendant’s case be- 
gins, because of the insufficiency of 
plaintiff’s showing, and it is so ad- 
judged by the court, it is error to go 
further and pass judgment rejecting 
the plea of prescription set up by the 


3 Harr. 


answer Rowson v. Barbe, 51 La. 
‘Ann. 34% 25 S 139. 
70. Rupiper v. Calloway, 105 Wis. 


4, 80 NW 916. 

Partial recovery see infra § 315. 

71. Hunt v. O’Neill, 44 N. J. L. 564. 

72. Gander v. Valentine’ Blatz 
Brewing Co., 89 Wis. 164, 61 NW 763. 

Special verdict see supra § 293. 

73. “Carter v. Prior, 78 Mo. 222. 

Equitable defense see supra § 79. 

74. Meelemere v. Bell, 14 Nebr. 
377, 15 NW 703; Fernandez v. Peo. 16 
Porto Rico 545. 

Process see nfra § 328. 

75s Bartley v. Bingham, 34 Fla. 
24 UTS) 593 Pee ee v. Bingham, 34 
Fla. 19S a5 $'5 

76. State 7 ‘Bondy, 15. “Ba. Ann. 
573. 77 AmD 198. 

77. See Judgments [23 Cyc 838]. 

{a] In Delaware under the rules 
of court a judgment for plaintiff 
should not be rendered until defend- 
ant has entered into the consent rule. 
Doe v. Roe, 17 Del. 14, 39 A 464 
(judgment for plaintiff will not be 
rendered where he has entered an 
appearance, but has not entered into 
the consent rule nor laid any preten- 
sions according to rules of court, but 
defendant must enter into the consent 
rule at once and lay his pretensions 
by the first rule day in vacation). 

[b] Where a verdict is condition- 
al on plaintiff tendering defendant a 
certain sum of money, judgment may 
be entered before tender. Mawhin- 
ney v. Shallcross, 2 Pa. Co. 164. 

In case of default ee infra § 308. 


78. See supra § 298 

79. Jackson v. Goodtitle, 7 Blackf. 
(Ind.) 129. 

80. Clement v. Ruckle, 9 Gill 
(Md.) 326. 

[a] Where. rule for judgement 


against casual ejector was not en- 
tered at the term in which the notice 
directed the tenant to annear, in con- 
sequence of a proposition made by 
him to settle the claim, and which 
he afterward refused to carry out, a 
rule for judgment was delivered to ‘be 
entered at the next term. Doe v. Roe, 


DANS Bs, 2:85. 

81. Clement v. Ruckle, 9 Gill 
(Md.) 326. 

82. Jones v. Griffin, 74 SW Feiler er4ay 
Kyle. 


It has been held that a judg- 
roaent is insufficient where it fails to award a writ 
of possession,’* although it has been held that a 
judgment will not be reversed merely because it di- 
rects a writ of ejectment instead of a writ of habere 
facias,”® and a decree need not state that a writ of 
possession shall issue, where the proper mode of 
execution of a judgment is by such writ.7é 

2. Time of Entry. While the time of 


EJECTMENT 


[§§ 298-300 


entry of the judgment is generally controlled by the” 
local practice,”” under the practice as to judgment 


against the casual ejector?’ it could not be rendered 


until after the tenant in possession had defaulted,” 
and it was required to be entered before the jury 
were sworn,®° unless defendant took defense for all 


the land claimed.*+ A judgment may be premature,®” 


‘as where it is rendered upon sustaining a demurrer 
to an answer which denied plaintiff’s title.®* 

[§ 300] 38. Description 
judgment should specify the land with certainty*®® 
sufficient to enable a writ of possession to be exe- 
cuted.8* Reference to the premises described in the 
pleadings may be sufficient,8’ and this will include 


of Premises.24 The 


amended pleadings;** but a reference to the com- 


83. Jones v. Griffin, 74 SW 718, 25 
KyL 117. 

84. In verdict see supra § 287. 

85. Uz Seed Vv. ie ggers, 20 
Fed. 666 ss 127 U-S. 63, 8 SCt 1041, 
32 I. ed. 56]. 

Ala.—Sturdevant v.. Murrell, 8 
Port: 23 172 
ie v. Halliday, 13 SW 

Cal.—Porter v. Counts, 6 Cal. A. 
550, 92: 1 655. 


C Pe Cie ecersen Vv. Tinney, 16 D. 

Fla.—Ayers v. Pullan, 68 Fla. 8, 65 
S 869; Hoodless v. Jernigan, 42 Fla. 
213, 35S 656. 

Tll.—Kleiner v. Bowen, 166 Ill. 5387, 
46 NE 1087. 

Ky.—Latham v. Lindsay, 130 Ky. 
669, 1183 SW 878; Smith v. Cornett, 
38 SW 689, 18 KyL 818; Foreman v. 
Redman, 5 SW 556, 9 KyL 531; Cham- 
berlin v.-Young, 8 Ky. Op. 214. 

La.—MecManus v. Stevens, 10 La. 
Ann. 177. 

Md.—Gitting v. Hall, 1 Harr. & J. 
14, 2 AmD 502. 


me Morse v. Hewett, 28 Mich. 
Minn.—Laramy_ v. Ruschke, 46 
Minn. 125, 48 NW 561 
aoc cieaege v. Grissom, 177 
SW 6 
N. ey. v. Klingler, 179 App. 
Div. 820, 167 NYS 41; Shanley v. 
TERY 134 App. Div. 845, 119 NYS 
Porto Rico.—Rivera v. Peo., 16 


Porto Rico 731. 

a ug Canfield v. Hard, 58 Vt. 217, 2 
Wash.—Weidlich v. Independent 

Asphalt Pav. Co., 94 Wash. 395, 162 


P 541, 

[a] A judgment is sufficient: 
(1) Where it designates or describes 
the lands with certainty. Sims v. 
Thompson, 30 Ala. are Muir v. 
Meredith, 82 Cal. 19, 22 P 108. See 
also Kleiner v. Bowen, 166 Til. 537, 


46 NE 1087. (2) So that they can be 
identified. Rosenthal v. Matthews, 
100 Cal. 81, 34 P 624; Lawrence v. 
Davidson, 44 Cal. 177; Kleiner v. 
Bowen, 166 Ill. 5387, 46 NE 1087; 
Simpson vy. Shannon, 5 Litt. (Ky.) 
8228 @) As all that portion, of) a 


certain quarter section which is not 
in cultivation. Stellwagen v. Gris- 
son, (Mo.) 177SW 636. (4) And itis 
no objection to a general judgment 
for defendant that it defines a line 
between plaintiff and defendant, 
when such line is the question liti- 
gated. Laramy v. Ruschke, 46 Minn. 
125, 48 NW 561. 

[b] Designation of mineral prop- 
erty.—In ejectment for a coal mine, 


plaint will be insufficient where the 
therein is too vague and uncertain,®® or where it is 
so incorrect that the land cannot be located there- 
by,°° or where it is left for the clerk or sheriff to 
to determine judicially what-land is claimed in the 
petition.®! Uncertainty of description in a judgment, 
however, may be aided by other parts of the 
record,®? such as the pleadings,®* or diagrams, sur- 
veys, or plats.% 


description 


Uneertainty of description may 


the judgment was not objectionable 
for adjudging that plaintiff recover 
possession of the “following de- 
scribed premises, to-wit: two-fifths of 
one equal undivided half of all the 
coal situated under the surface,” etc., 
the word “premises” only referring 
to the mineral estate. Gordan v. 
Park, 219 Mo. 600, 117 SW 11638. 

86. Franklin v. Haynes, 119 Mo. 
566, 25 SW 223; Rivera v. Peo., 16 
Porto Rico 781;. Weidlich v. Inde- 
pendent Asphalt Pav. Co., 94 Wash. 
395, 162 P 541; and cases ‘supra note 


85 

Tal Where the entire premises 
are demanded and a homestead in- 
terest is found to exist there can he 
no judgment for the excess over the 
homestead. That interest can only 
be severed in the statutory method. 
Canfield v. Hard, 58 Vt. 217, 2 A 136. 

87. Anderson v. Tinney, 16 D. C. 
3835; Morse v. Hewett, 28 Mich. 481. 

{al Sufficient description in decla- 
ration.—_Judgment may be entered 
upon a correct and particular descrip- 
tion following a general description 
of the property claimed in the decla- 
ration but containing an evident 


ae ee Anderson v. Tinney, 16 D. 
seis Smith v. Halliday, (Ark.) 13 

89. Nes v. Stevens, 10 La. 
Ann. 177; Williams v. Kelso, 7 La 
406; Robertson v. Drane, 100 Mo. 
273, 18 SW 405. 


90. Balliett v. Veal, 140 Mo. 187, 
41 SW 736 

91. Chamberlin v. Young, 8 Ky. 
Op. 214. 

92. See cases infra notes 93-96. 

93. Latham v. Lindsay, 130 Ky. 
669, 118 SW 878. 

[a] Clerical misprision—A judg- 
ment is not insufficient because of a 
recital in the nature of a clerical 
misprision as that plaintiff was the 
owner and entitled to the land in con- 
troversy, where the petition suffi- 
ciently described the land, and the 
jury found for plaintiff for the land 
in controversy. Latham v. Lindsay, 
130 Ky. 669, 113 SW 878. 

94. Carlisle v. Killebrew, 91 Ala. 
351, 8 S 355, 24 AmSR 915; Foreman 
v. Redman, 5 SW 556, 9 KyL 531; Git- 
ting v. Hall, 1 Harr. & J. (Md.) 14, 2 
AmD 502 (recognizing rule). 

{a] If plaintiff makes two loca- 
tions of his claims on plats and there 
is a general verdict and judgment the 
judgment is erroneous. Gitting v. 
Ball, 1 Harr. & J. (Md.) 14, 2 AmD 

[b] Rule does not apply where 
the plat is not a part of the record in 
the case. Woolry v. Clay, 3 A. K. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 300-304] 


also be aided by reference to natural® or arti- 
ficial®” monuments, 

[9 301] 4. Designation ofEstate or Interest.9” 
‘In some jurisdictions under some circumstances®® it 
has been held that the particular estate or interest 
of plaintiff should also be designated,®® and the ex- 
tent of such interest, where there is a finding that 
it is held in common with others’in the premises.t 

[§ 302] 5. Joint or Several Judgments.2 The 
character in which the parties are sued, their plead- 
ings and procedure as to trial, the nature of their 
possession, and the verdict or finding are important 
factors in determining whether a judgment should 
be joint? or several. A joint judgment may be 
rendered against defendants who are in joint posses- 
sion or admit such possession at the commencement 
of the action,® or where some of the defendants are 
in possession and the others, although not in actual 
possession, claim an adverse interest in the 
premises;® but where defendants occupy in severalty 
there can be no recovery against them jointly.?7 Sev- 
eral judgments may be rendered where the action is 
brought against several occupying different parts 
of the property,® whether separate findings and ver- 
dicts are rendered upon a trial or the suit goes by 
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and separate as to damages;!° and it has been held 
that the judgment may be separate as to the land and 
joint as to costs.1+ 

Consolidation of actions. Where persons in pos- 
session of separate parts of tracts without common 
interest are joined in ejectment for the whole tract, 
and file separate answers and consent to consolida- 
tion of the actions, judgment may be rendered 
against all for possession of the entire premises.?? 

[§ 303] 6. Judgment for Defendant. A judg- 
ment in general terms may be rendered for de- 
fendant,!* although under some cireumstances a 
general judgment on the merits in favor of de- 
fendant may be erroneous.1* While the judgment 
may in a proper case be against the casual ejector,’® 
it has been held that it cannot be against both the 
landlord and his tenant in possession.1®° A judgment 
against ‘‘defendant’’ has been held to be void in 
ejectment against a husband and wife.17 In some 
cases a final judgment in ejectment should not be 
rendered on the verdict for defendant until after a 
disclaimer.1§ 

[§ 304] 7% Conformity to Pleading and 
Proof. The judgment must be supported by the 
pleading,?° and must conform to the material 


default.2 A judgment may be joint 


Marsh. (Ky.) 135 (a judgment for 
the “premises in the plat described” 
is erroneous when the plat is made 
no part of the record). 
95. Kleiner v. Bowen, 166 _ Ill. 
537, 46 NE 1087; Stellwagen v. Gris- 
(Mo.) 177 SW 636. 
Kleiner v. Bowen, 166 Ill. 537, 
46 NE 1087. 


97. Xn verdict see supra § 288. 
98. See supra § 116. 
99. Cal.—Mahoney v. Middleton, 


41 Cal. 41. 

Fla.—Brown v. Hetherington, 65 
Fla. 327, 61 S 688; Hoodless v. Jenni- 
gan, 42 Fla. 218, 35 S 656. 

Tll.—Koon vy. Nichols, 63 Ill. 163; 


Harding v. Strong, 42 Ill. 148, 89 
AmD 415. 
Ind.—Sphung v. Moore, 120 Ind. 


352, 22 NE 319. 

N. Y.—State v. Klingler, 179 App. 
Div. 820, 167 NYS 41. 

Va.—Hawley v. Twyman, 24 Gratt. 
(65 Va.) 516. ; 

Wis.—Beranek v. Beranek, 113 Wis. 
272, 89 NW 146. : 

[a] A judgment that “plaintiff is 
seized in fee,” and which also ad- 
judges defendant guilty is sufficient, 
where the trial is by the court with- 
out a jury. Harding v. Strong, 42 
Tll. 148, 89 AmD 415. i 

{[b] If tho declaration alleges a 
title in fee in plaintiff and the verdict 
is guilty in manner and form as in 
the deciaration complained, a judg- 
ment that plaintiff recover the lands 
and tenements in the_ declaration 
mentioned, gives the land to plaintiff 
in fee. Hawley v. Twyman, 24 Gratt. 
(65 Va.) 516. 

{c] Where the facts found show 
plaintiff to be the owner in fee of the 
jand sued for, and a proper judgment 
is rendered thereon, such judgment 
will not be reversed because the con- 
clusions of law merely state that 
plaintiff was seized of a good and suf- 
ficient title. Sphung v. Moore, 120 
Ind. 252, 22 NE 319. 

{a In Michigan, under Comp. L. 
§ 6231 subd. 7 a judgment must speci- 
fy in certain cases the estate or right 
established by plaintiff. Morse v. 
Hewett, 28 Mich. 481. tte 

[e] If several demises are laid in 
the declaration, from several lessors, 
and the court gives judgment for 
plaintiff to recover his ‘“‘terms yet to 
come,” the judgment will be_sus- 
Camden v. Haskill, 3 Rand. 


v. Carroll, 16 How. (U. 
S.) 275, 14 L. ed. 936; Mahoney v. 
Middleton, 41 Cal. 41; Patterson v. 
Hubbard, 30 111. 201. 

[a] A judgment is sufficient that 


as to possession 


plaintiff recover his term aforesaid 
in said tracts, where plaintiff claimed 
three undivided fourth parts of cer- 
tain tracts. Carrollevs, Carrolly 16 
How. (U. S.) 275, 14 L. ed. 936. 

[b] A judgment is insufficient that 
plaintiffs have ‘‘a fee simple title” to 
the premises when some of the 
plaintiffs are tenants by the curtesy 
gale. Patterson v. Hubbard, 30 Ill. 

2. Joint or several verdicts see 
supra § 295. 

3. Farr v. Perkins, 173 Ala. 500, 
55 S 923; Leese v. Clark, 28 Cal. 26. 
See also Judgments [23 Cyc 8038]. 

4 Bayard vy. Colefax, 2 F. Cas. No. 
1,130, 4 Wash. C. C. 38; Farr v. Per- 
kins, 173 Ala. 500, 55 S 928. See also 
Judgments [23 Cye 803]. 

5. McClung v. Echols, 5 W. Va. 
204; Horner v. Chicago, ete., R. Co., 38 
Wis. 165. ; 

[a] Rule applied where all de- 
fendants admitted their possession to 
be joint and jointly defended, none of 
them entering a disclaimer. McClung 
v. Echols. 5 W. Va. 204. 

6. Fosgate v. Herkimer Mfg., etc., 
Co., 15 Barb. 352 [aff 12 N..Y. 580]. 
Ge v. Wilson, 43 Barb. (N. 


—) : 
[a] Rule applied, although they 
all were joined in one suit, and plain- 
tiff’s title in relation to all was the 
same, each defendant having been 
found guilty as to the part of the 
premises in his separate possession. 
Jackson v. Andrews, 7 Wend. (N. Y.) 
152, 22 AmD 574. 
8. Lick v. Stockdale, 18 Cal. 219. 
9. Lick v. Stockdale, 18 Cal. 219. 
10. Andrews v. Carlile, 20. Colo. 
370, 38 P 465. 


11. Blys v. Wynn, 22 Gratt. (63 
Va.) 224. z 
one Mullen v. Carter, (Okl.) 173 P 


13. Sheridan v. Southern Pac. Co., 
179" Wed, 81,102) CGA. 3755 Smith’ v: 
Halliday, (Ark.) 18 SW 1093; Laramy 
v. Rushchke, 46 Minn. 125, 48 NW 
561; Provident Nat. Bank v. Webb, 60 
Tex. Civ. A. 321, 128 SW 426. 

{al ®hus a general judgment for 
defendant was valid where the issue 
was as. to the true location of the 
boundary line between the land of 
the respective parties, and defendant 
merely alleged that the land claimed 
by plaintiff was within the boundaries 
of a survey owned by defendant and 
did not ask any affirmative relief, and 
neither party sought to have the line 
between defendant’s survey and 
plaintiff’s survey fixed, although the 
answer did not attempt to fix the 


boundary line, since, no process was 
necessary to enforce the judgment. 
Provident Nat. Bank v. Webb, 60 Tex. 
Civ. A. 321, 128 SW 426. 

{b] Where a judgment for plain- 
tiff is reserved and a mandate issued 
to the court below to enter judgment 
for defendant an entry by said court 
that defendant has right to the lands 
claimed is erroneous, as the judg- 
ment should have been entered that 
plaintiff had no title. Litchfield v. 
Dubuque, etc., R. Co., 7 Wall. (U. S.) 
270, 19 L. ed. 150. 

{c] Description of land is not 
ordinarily necessary. Smith v. Halli- 
day, (Ark.) 13 SW 1093 (where de- 
fendant denied plaintiff’s right to 
possession of certain land described 
in the answer but not embraced in 
the complaint until it was amended). - 

i4. Zander v. Valentine Blatz 
Brewing Co., 89 Wis. 164, 61 NW 
763 (where defendant did not claim 
title to the land and such verdict 
would conclude the question of title 
against plaintiff). 

15. See supra § 298; infra § 307. 


16. Brown v. Walker, 85 Mo. 262. 
ae Caldwell v. Stephens, 57 Mo. 


18. Lehigh Valley Coal Co. v. 
Beaver Lumber Co., 203 Pa. 544, 53 
A 379 (where defendant does not dis- 
claim possession but introduces posi- 
tive testimony amounting to a dis- 
clarmer of title and possession as te 
part of the premises and a verdict 
is rendered for him for the whole 
land, judgment should not be ren- 
dered on the verdict until he disclaims 
in writing possession of the land not 
claimed). : 


19. Of verdict see supra § 286. 
20. Ala.—Spears v. Wise, 187 Ala. 
346, 65 S 786 


Pe rms eet G v. Tuttle, 42 Cal. 

Ga.—Milner v. Mutual Ben. Bldg. 
Assoc., 104 Ga. 101, 30 SE 648. 

Ind.—College Corner, etc., Road Co. 
v. Moss, 92 Ind. 119. 

Kky.—_Alexander v. Parks, 72 SW 
1105, 24 KyL 2113. 

Mo.—Majors v. Cryts, 240 Mo. 386, 
144 SW 769; Bricken v. Cross, 140 Mo. 
166, 41 SW 735. 

Mont.—Foster v. Wilson, 5 Mont. 
53) 72)SP+ 310: 

Nebr.—Cushing v. Conness, 4 Nebr. 
(Unoff.) 669, 95 NW 855. 

N. C.—Crawford v. Masters, 140 N. 
C.. 205, 52 SE 663. 

Pa.—Updegraff v. Snyder, 36 
Super. 30. 

Porto Rico.—Fernandez v. Peo., 16 
Porto Rico 545. 


vers 
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issues and proof ;?! and hence a judgment following 
a description in the complaint which is not sup- 
ported by the evidence cannot stand.?? 
judgment in pursuance of an offer of defendant to 
allow plaintiff to take judgment must be responsive 
There may, however, be a judg: 
ment for possession, although there is no specific 
prayer therefor, where the complaint contains 
proper averments, a general prayer for relief, and 
Where the court 
finds for defendant on all the issues a decree should 
be entered as prayed in the answer.?® 

[§ 305] 8. Departure from Verdict. It is a 
general rule in ejectment that, the judgment must 
conform to the verdict or findings.?® 
ment for the whole of the premises claimed should 


to the tender.?* 


there is a finding for possssion.?* 


follow a general verdict,?7 but if 
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So too a 


dicts.29 Again, 


ment is 


Thus a judg- | erroneous 


the jury find a | covered.®? 


special verdict, designating by metes and bounds 


Va.—Howdashell v. Krerning, 103 
Va. 30, 48 SE 491. 

Wash.—Boyer v. Paine, 60 Wash. 
56, 110 P 682. 

Wis.—Nickel v. Chapman, 163 Wis. 
848, 158 NW 90. 

[a] Fhus (1) where the petition 
states no cause of action because of 
failure to describe the land sued for, 
a judgment which correctly describes 
the land is erroneous. Bricken v. 
Cross, 140 Mo. 166, 41 SW 735. (2) 
A plaintiff was not entitled to judg- 
ment for a piece of land not included 
in the complaint and as to which 
there was no controversy. Nickel v. 
Chapman, 163 Wis. 348, 158 NW 90. 

{b] fhe judgement must follow 
the complaint as to the description of 
the property and the writ of posses- 
sion the judgment. College Corner, 


ete., Gravel Road Co. v. Moss, 92 
Ind. 119. 
{c] A judgment unauthorized by 


the pleadings and which is not asked 
for is erroneous. So where a petition 
is in ejectment plaintiff is entitled 
to no relief if not to possession of 
the property. Springfield Engine, etc., 
Mae v. Donovan, 147 Mo. 622, 49 SW 

[d] Where only recovery of the 
premises is asked for and no addi- 
tional relief is sought, the court can- 
not give other and different relief 
by adjusting the equities of the 
parties. Milner v. Mutual Ben. Bldg. 
Assoc., 104 Ga. 101, 30 SE 648. 

[e] In ejectment for the recovery 
of land sold, but not conveyed, an 
award for a certain sum of money is 
bad and plaintiff cannot take out a 
habere facias. Montgomery v. Pat- 
terson, 13 Serge. & R. (Pa.) 150. 

{f] Judgment against “Guadalupe 
Castro” is not authorized by the com- 
plaint if against “John Doe.” Mc- 
Kinlay v. Tuttle, 42 Cal. 570 (where 
the record shows that Castro ap- 
peared and answered by his true 
name, but does not show that the 
complaint was amended by inserting 
true name). 

oo Ark.—Stennett v. Scott, 7 Ark. 

Cal.—Johnson v. Vance, 86 Cal. 
128, 24 P 8638 (recognizing rule); 
Tormey v. Pierce, 42 Cal. 335; Guy 
v. Hanly, 21 Cal. 397. 

Ky.—Alexander v. Parks, 72 SW 
1165, 24 KyL 21138. 

Mo.—White v. Rush, 58 Mo. 105. 

Nebr.—Cushing v. Conness, 4 Nebr. 
(Unoff.) 669, 95 NW 855. 

N. J.—Seabright v. New Jersey 
Cent. “Ry Co,, T2 Nw de Ea) 85760) ANG4 
[aff 73 N. J. L. 625, 64 A 131}. 

Wash.—Boyer v. Paine, 60 Wash. 
565) 12:0 EPs 682. 

Wis.—Zander v. Valentine Blatz 
Brewing Co., 89 Wis. 164, 61 NW 763. 

[a] When no plea is filed ne issue 
can be had and a judgment for de- 
fendant is a nullity. Stennett v. 
Scott, 7 Ark. 280. 

{b] Damages.—A judgment should 
not make an award for the value of 


the use of land concerning which 
plaintiff makes no claim and upon 
which there is no evidence. Alex- 
ee v. Parks, 72 SW 1105, 24 KyL 

[c] Where defendant does not set 
up title to the land but merely ex- 
cuses the’ trespass it is error to di- 
rect a general verdict for defendant 
and to enter judgment on the merits 
in his favor as this concludes the 
question of title against plaintiff. 
Zander v. Valentine Blatz Brewing 
Co., 89 Wis. 164, 61 NW 768. 

{d] Recovery of whole is improper 
where proof shows plaintiff is en- 
titled to only an undivided interest in 
the premises. Craig v. McBride, 9 
Dana (Ky.) 427; Dougherty v. Lin- 
thicum, 8 Dana (Ky.) 194; Daniel 
v. Bratton, 1 Dana (Ky.) 209. 

{e] Nothing but the pleadings and 
the postea can be looked at by the 
court in determining what judgment 
shall be entered upon a special ver- 
dict. Seabright v. New Jersey Cent. 
Re Conn 72) Nets? 28,10) 60 RANG 4 fait 
73 N. J. LU. 625, 64 A 1381]. 

{f] Immaterial issue is not within 
the rule. Johnson v. Vance, 86 Cal. 
128, 24 P 863. 

22. Cushing v. Conness, 4 Nebr. 
(Unoff.) 668, 95 NW 8565. 

23. Emerson v. Pier, 105 Wis. 161, 
80 NW 1100. 

24, Evans v. Schafer, 119 Ind. 49, 
21 NE 448, 

25. Chouteau Land, etc. Co. v. 
Chrisman, 172 Mo. 610, 72 SW 1062. 

fa] A judgment was affirmed 
which included more land than de- 
fendant took defense for, where the 
verdict was general for defendant 
for all the land for which he took 
defense on the plats. BHaston v. 
Snavely, 4 Harr. & J. (Md.) 17. 


26. Cal.—Meador v. Parsons, 19 
Cal. 294. 
Fla.—Ropes v. Minshew, 47 Fla. 


212, 26 S 579; Hoodless v. Jernigan, 
42 Pla. 213, 35 S 656. 

Ijl— Mapes v. Scott, 94 Ili. 379. 

Ind.—Cox v. Ratcliffe, 105 Ind. 
374, 5 NE 5. 

Ky.—Beaty v. Hudson, 9 Dana 322. 

Mich.—Hogleskamp v. Weeks, 37 
Mich, 422. 

Minn.—King v. Kindred, 38 Minn. 
554, 37 NW 794 (recognizing rule). 
ic peas v. Doe, 23 Miss. 

Mo.—Howell v. Sherwood, 242 Mo. 
5138, 147 SW 810. 

N. J.—Obert v. Hammel, 18 N. J. L. 


73. 

N. Y.—Jackson vy. 
Wend. 152, 22 AmD 574. 

N. C.—Crawford v. Masters, 140 N. 
C. 205, 207, 52 SE 663; Lenoir v. 
Souths 32 °NeCr23% 

Va.—Lee v. Tapscott, 2 Wash. (2 
Va.) 276. 

Wis.—Allie v. Schmitz, 17 Wis. 169. 

fa] A judgment for possession 
and damages is not authorized by a 
general verdict which does not assess 


Andrews, 7 
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the precise part they find for plaintiff, the judg- 
ment must correspond thereto;?8 and where there 
are several findings*for distinct parcels of land, 
the judgment should be entered against the dif- 
ferent defendants separately, according to the ver- 


although an order embraces both 


a finding and a judgment, it is not a nullity for 
that reason, where the order indicates a general 
finding for plaintiffs only as to a part of the land 
‘in controversy described therein, and the judg- 
for the possession of the land 
described.2° A judgment, however, which conforms 
to a verdict containing an erroneous description of 
the land sued for is invalid.*+ 
which does 
diet in designating the extent of the interests re- 
A trifling variance will not, however, 


so 


So a judgment is 


not follow the _ ver- 


pouece Cannon v. Davies, 33 Ark. 

{[b] A general judgment that 
plaintiff recover possession of the 
premises described in the declaration 
is erroneous where the verdict spe- 
cially found that defendants were 
guilty of withholding from plaintiff 
the possession of a part thereof. Cole 
v. McLaughlin, 170 Ill. 278, 48 NE 948. 

{c] Where the verdict is for the 
entire land claimed a judgment can- 
not be rendered for only a part. Obert 
v. Hammel, 18 N. J. L. 738. 

{d] Where the verdict finds for 
plaintiff as to a part only of the land 
sued for and says nothing as to the 
balance it finds in effect that there is 
no cause of action as to it, and if the 
judgment dismisses the complaint as 
to such balance it is in accordance 
with the statutory provision that the 
judgment shall accord with the ver- 
dict. Rupiper v. Calloway, 105 Wis. 
4, 80 NW 916. ; 

{e] Plaintiff is entitled to a judg- 
ment non obstante veredicto (1) 
where defendant virtually ad- 
mits plaintiff’s title but claims 
that it was divested by a _ sale 
for taxes and a deed to him 
which was adjudged void. Ward v. 
Phillips) 89° UN Gi 215 (2) But the 
evidence cannot be considered in de- 
termining a motion for judgment on 
the special findings, notwithstanding 
the general verdict; and when the 
facts found establish an apparent 
absolute title in plaintiff this will 
not overthrow the general verdict, 
because defendant may be entitled to 
possession. Cox v. Ratcliffe, 105 Ind. 
374, 5 NE 5. 

27. Mapes v. Scott, 94 Ill. 379; 
Beaty v. Hudson, 9 Dana (Ky.) 322; 
Den v. Hammel, 18 N. J.-L. 73. 

28. McCraven v. Doe, 23 Miss. 100. 

29. Leese v. Clark, 28 Cal. 26; Lick 
v. Stockdale, 18 Cal. 219; Hogelskamp 
v. Weeks, 387 Mich. 422; Jackson v. 
Andrews, 7 Wend. (N. Y.) 152, 22 
AmD 574; Jackson v. Woods, 5 Johns. 
CNE YE 2785 

30. Morgan v. Eegers, 127 U. S. 
63, 8 SCt 1041, 32 L. ed. 56 [aff 20 
Fed. 666] (a judgment is proper if 
plaintiffs failed to show title. to the 
remaining part of the land, and it 
will be assumed that the evidence 
warranted a finding as to the particu- 
lac premises awarded to plaintiffs). 

31. Spears v. Wise, 187 Ala. 346, 
65 S 786 (while a verdict not con- 
forming to the description of the land 
in the complaint may be corrected in 
the lower court before it is finally 
received and the jury discharged, a 
judgment following such verdict was 
defective in a matter going to the 
life of the judgment, and could not be 
protected nunc pro tune at a subse- 
quent term of the court, where the 
conflict between the verdict and the 
complaint could be reconciled only by 
proof dehors the record, which is not 
allowable upon a motion nunc pro 
tune). 

So Bz 


32. Meraman vy. Caldwell, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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vitiate the judgment.2* Thus the validity of a 
judgment. will not be affected by incorporating 
immaterial matters therein,?* such as the re- 
cital of an incorporeal right,*° or a special finding 
inapplicable to the case;*° and words awarding ad- 
ditional relief not in the findings may be stricken 
out under certain circumstances.27 A judgment for 
plaintiff is proper where, although an equitable 
defense is set up, but imperfectly pleaded, the 
findings do not distinctly show defendant’s 
equity.3§ 

[§ 306] ©. By Default®®—1. In General. 
Keeping in view the changes in the form of the 
action of ejectment,*° it may be generally stated 
that a judgment by default cannot be entered un- 
less such conditions precedent as exist in the par- 
ticular jurisdiction have been complied with.*1 
Among such conditions, where the practice has 
not been changed by statute or rule of court,# 
are the necessity of showing: Service of a declara- 
tion and notice*? or writ;44 the necessity for de- 
mand ;*> the necessity of showing a rule to plead ;4* 


EJECTMENT 


[19 CPs IZLE 


ance‘? and to file a plea or answer;*® the necessity 
of showing failure of the tenant to come in and 
defend after the death of the landlord who entered 
into the common rule;*® and the necessity of re- 
leasing alleged damages where the judgment is 
simply to establish title°° While it may not be 
necessary to make proof of any facts alleged in the 
complaint where ihe summons has been personally 
served on defendant within the state and he has de- 
faulted in appearing and pleading,®t a default 
judgment does not become final without the inter-. 
vention of a court or jury.*? 

[§ 307] 2. Form and Requisites. As to form 
and requisites a judgment by default must conform 
to the requirements of the local practice.®* And 
while it is necessary that the judgment should re- 
cite the performance of all conditions and the 
existence of all jurisdictional facts,°* mere in- 
formalities are not fatal.®° 

Against casual ejector. At common law a judg- 
ment of default for want of appearance can be 
entered only against the casual ejector.*® 


Mon. (Ky.) 32, 46 AmD 537. 


the necessity of showing failure to enter appear- 


33. Camden v. Haskill, 
(24 Va.) 462. 

34. See cases infra notes 35-37. 
aoe Taylor v. Gladwin, 40 Mich. 

36. Burkle v. Ingham Cir. Judge, 
42 Mich. 513, 4 NW 192. 

37. King v. Kindred, 38 Minn. 354, 
37 NW 794. 

fa] Thus where the findings of 
fact referred only to the title of de- 
fendant and did not embrace liens or 
claims of plaintiff which might ripen 
into title, but justified awarding pos- 
session to defendant as owner in fee 
Simple the words ‘free and clear .of 
all claims of the plaintiff’? must be 
stricken out. King v. Kindred, 38 
Minn. 354, 37 NW 794. 

88. Meador v. Parsons, 19 Cal. 294. 

39. Opening’ or setting aside see 
infra § 311. 

40. See supra §§ 2-4, 

41. See statutory provisions; rules 
of courts; and generally Judgments 
{238 Cye 734]. 

[a] In Kentucky (1) a judgment 
by default for eviction without serv- 
ice of the common order has been 
held to be erroneous. Weatherhead v. 
Cunningham, 4 Dana 78. See also 
Myers v. McMillan, 4 Dana 485; Free- 
man v. Oldham, 4 T. B. Mon. 419. (2) 
But one admitted to defend cannot 
take advantage of the fact that a 
judgment entered against the tenants 
in possession was irregular for want 
of service of the common order where 
there was no privity between him and 
those in possession. Gray vy. Patton, 
2B. Mon. 12. (3) The return of serv- 
ice must appear to have been by an 
officer authorized to serve it, where 
there is no affidavit. Myers v. Smith, 
5 B. Mon. 279. (4) Where defendant 
does not appear it is not error to enter 
the common order at the time of filing 
the declaration. Campbell v. Adams, 
Ky. Dec. 16. * 


42. See statutory provisions; and 
rules of courts. 

43. Tennessee Coal,. etc., R. Co. v. 
Wise, 159 Ala. 632, 49 S 253; Jackson 
v. Stiles, 1 Cow. (N. Y.) 222; Tomer 
v. McFarland, 13 Pa. Dist. 758; Doe 
v. Roe, 31 N. B. 298. 

fa]. Notice not signed.—If plain- 
tiff adopts a fictitious mode of action 
it should be pursued in accordance 
with the law which established the 
procedure; and, as the notice served 
with’ the declaration serves the pur- 
pose of a summons and complaint, 
where the notice was not signed by 
anyone, a default judgment, rendered 
and made final, not only against the 
easual ejector, but also against the 
persons in possession, was void. Ten- 
nessee Coal etc. R. Co. v.-Wise, 159 
Ala. 632, 49 S 253. 


[§ 308] 3. 
Michew v. McCoy, 3 Watts & 


44, 
3 Rand.|.S. (Pa.) 501. 


aes Carroll v. Mays, 8 Dana (Ky.) 

fa] Although a landlora alone de- 
fends an action against him and his 
tenant, yet it will be understood that 
he defended for his tenant also, and 
a judgment by default against the 
tenant will not be allowed, especially 
when not demanded before trial or in- 
timated that it would be so claimed. 
Carrol v. Mays, 8 Dana (Ky.) 178. 

46. Paterson v. Evans, 18 F. Cas. 
No. 10, 796, 3 Wall, Jr. 215. 

fa] In Virginia the necessity of 
a rule to plead before entry of a de- 
fault judgment in ener has been 
dispensed with. King v. Davis, 137 
Fed. 198 [aff 157 Fed. 676, 85 CCA 


348]. 
47. Md.—MacKenzie v. Renshaw, 
55 Md. 291. 


Miss.—Williams v. Doe, 9 ee B59: 

N. J.—Auten v. Fen, 10 N. ii, 237, 

N. Y.—Baron v. Abeel, 3 Gekne: 481, 
3 AmD 515; Jackson v. Smith, I 
Johns. Cas. 106. 

Pa.—Lorenz v. Berry, 12. Pa. Dist. 
che Pomer v. McFarland, 29 Pa. Co. 


Tenn.—Moyers v. Brown, 10 Hum- 
phr. 77. 

Wee ee v. Wallace, 24 U. C. 

Newfoundl Sree v. Hammond, 
8 Newfoundl. 35 

48. Stennett as Scott, 7? Ark. 280; 
Shirley v. Conway, 44 Miss. 434; Bray 
v. Fen, 8 N. J. GL. 303. 

[a] After demurrer sustained.— 
A judgment by default is not war- 
ranted by defendant’s refusal to plead 
further after a demurrer has been 
sustained to that part of his answer 
seeking affirmative relief but not to 
that portion containing a general de- 
nial. Montgomery v. Gahagan, 246 
Mo. 310, 151 SW 453. 

[b] Filing abstract of title——In 
Pennsylvania plaintiff in ejectment is 
entitled to judgment by default where 
defendant fails to file an abstract of 
his title. Writ v. Bertles, 12 LuzLeg 
Reg (Pa.) 45 (holding however, that 
to entitle plaintiff to the judgment, 
his own abstract must exhibit a 
prima facie case). 

[ec] Against tenant where iandlord 
files answer.—In an action against a 
landlord and his tenants where the 
question in controversy is as_ to 
whether plaintiffs or the landlord are 
entitled te possession, a default judg- 
ment against the tenant is improper 
where the landlord answers. Lewis 
v. Townsend, 132 App. Div. 347, 117 


NYS 48. 

49. Huff v. Lake, 9 Humphr. 
(Tenn.) 137. 

50. Cushwa v. Cushwa, 9 Gill. 
(Md.) 242. 


Time of Entry. The time when or 


51. Sayres v. Miller, 10 NYCivProe 
69; Jackson v. Wilson, 3 Johns. Cas. 
CNIRBY: eae 57 

52. King v. Davis, 137 Fed. 198 
{aff 157 Fed. 676, 85 CCA 348]; Smith- 
son v. Briggs, 33 Gratt. (74 Va.) 180; 
James River, etc., Co. v. Lee, 16 
Gratt. (57 Va.) 424. ‘ 

53. See statutory provisions; rules. 
of courts; and generally Judgments 
[23 Cyc 734, 765]. 

{a] Final or interlocutory.—(1) 
See generally Judgments [23 Cye 
765]. (2) Where defendant has failed 
to enter an appearance within the 
time appointed the judgment contem-' 
plated by 57 Vict. c 10 § 20, is nota 
judgment nisi at twenty days, but a 
rule for judgment absolute. Doe v. 
Nixon, 33 N. B. 209. 

[b] In New York a default en- 
tered in 1852, when 2 Rev. St. p 308 
§ 33, provided that in cases of de- 
fault the judgment should be that 
plaintiff recover the premises accord- 
ing to the description in the declara- 
tion, ‘adjudged that the plaintiff re- 
cover and have possession of the 
lands described in the complaint in 
this action, ard that the defendants 
surrender and deliver up the posses- 
sion thereof.” The complaint allesed' 
that plaintiff was the owner in fee, 
and there was no claim of leasehold 
interest upon either side. It was held 
that the judgment that defendants 
had no right of possession, following 
the form which has been prescribed 
by all the form books and followed 
for more than fifty years, was equiv- 
alent to a judgment that they had no 
title. Mace v. Mace, 24 App. Div. 291, 
48 NYS 8381. 

54. See gus anes (23 Cye 7671. 
See also supra § 3 

55. See Pha heres {23 Cyc 670]. 

fa] Thus, inserting the word 
“judgment” in the entry of the ten- 
ant’s default for not appearing, etc., 
will not vitiate the rule nor be a 
ground for setting aside the default. 
So also following this by a rule for 
judgment generally without saying 
“against the casual ejector’ is no 
ground for setting aside the default. 
Jackson v. Stiles, 5 Cow. (N. Y.) 418. 

56. U. S.—Connor v. Peugh, 18 
How. 394, 15 L. ed. 482. 

Ala.—Tennessee Coal, etc., R. Co. v. 
Wise, 159 Ala. 632, 49 S 253. 

Ind.—Jackson v. Goodtitle, Ig 
Blackf. 129; Clement v. Ruckle, 9 


Gill 326; Cushwa v. Cushwa, 9 Gill 


242. 
Miss.—Williams v. Doe, 9 Miss. 559. 
N. J.—Bray v. Fen, 8 N. J. L. 303. 
N. Y.—Jaekson v. Stiles, 5 
418; Vischer v. Van Alen, 2 
Cas. 106, Col. & C. Cas. 116. 
N. C.—Thomas v. Orrell, 27 N. C. 
569, 44 AmD 58. 


Cow. 
Johns. 
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within which a judgment by default may be entered 
is governed by the local practice.>7 

Under the general 
rule,°® a judgment in ejectment may be amended as 
to formal or clerical defects,®° but not as to ma- 
The erroneous entry of a joint 
judgment does not preclude plaintiff from apply- 
ing for and having a several judgment against de- 


[§ 309] D. Amendment.®® 


terial defects.* 


fendants.°®2 
[§ 310] 
In General. 


E. Modification or 


RS aOR v. Murray, 4 Yeates 
[a] he reason is that a tenant 
properly served who fails to appear 
and become defendant confesses lease, 
entry, and ouster. Connor v. Peugh, 
18 How. (U. S.) 394, 15 L. ed. 432. 

{b] A judgment upon nihil dicit 
could be entered only against the 
casual ejector and not against the 
tenant in possession. Cushwa v. 
Sushwa, 9 Gill (Md.) 242; Jackson 
vy. Vischer, 2 Johns. Cas. (N. Y.) 106, 
€Colv Cas. 116," Col. -& Chas). 116. 

57. See statutory provisions; rules 
of court, and generally Judgments 
[23 Cyc 754]. See also Ivey v. Perry, 
97 Ala. 583, 12 S 65; Shirley v. Con- 
way, 44 Miss. 434; Rutherford v. 
Folger, 20 N. J. L. 115; Auten v. Fen, 
LOIN sexe) stielis. 2 Ok 5 Jackson y. Wood, 
6' Cow. (N. Y.) 586; Lorenz vy. Berry, 
207 Pa, 296, 56 A 926; Vanderslice v. 
Garven, 14 Serg. & R. ; 
Traer v. Bowman, 3 Penr. & W. 
70; Somer v. McFarland, 
513; Young v. Cooper, 12 Phila. (Pa) 
331; Doe v. Roe, 31 N. B. 298. 


58. Of verdict see hsv § 292. 
59. See Judgments [23 Cyc 859]. 
ae Cal.—Leese ‘v. Clark, 28 Cal. 


Ga.—Bryan v. Averett, 21 Ga. 401, 
68 AmD 464. 

Ida.—Wilcox v. Wells, 5 Ida. 786, 
Sleek oO Soe 

1nd, aoee v. Owen, 2 Blackf. 452. 

Y.—Gasz v. Strick, 5 NYS 408. 

Pa. —Gilmer v. De Caro, 13 Pa. Dist. 
173,29 (Pa. Co. 625. 

Va. —Alvey v. Cahoon, 86 Va, 173, 
9 SE 994. 

Ont.—Watts v. Little, 9 UCLJ 233. 

[a] Estate of plaintiff—A judg- 
ment may ‘be amended where it fails 
to specify plaintiff's estate in the 
property recovered as required by 
statute. Gasz v. Strick, 9 NYS 408. 

{b] Property not in dispute.—Wil- 
cox v. Wells, 5 Ida. 786, 51 P 985. 

[ec] Provision for vestitution of 
the premises to him, inserted by de- 
fendant, without any direction from 
the court, in a judgment on a new 
trial should not be ordered stricken 
from the judgment, as defendant is 
entitled as a matter of course to 
restoration, even though the mere 
verdict did not authorize the inser- 
tion of such clause. Martin v. Rector, 
28 Hun (N. Y.) 409. 

{d] Use plaintiff—Where plain- 
tiff, by a mistake either in law or 
fact, brings an action for his use in 
the name of one who has no title 
to support it, the judgment may be 
corrected. ‘Gilmer v. DeCaro, 13 Pa. 
DISt ismeo ea CO, O20. 

[e] It is no objection to the 
amendment of a judgment for plain- 
tiff that another judge at special term 
has on motion of defendant vacated 
it and granted a new trial, where 
such action is ministerial. Gasz v. 
Strick, 9 NYS 408. 

{[f] It is proper to refuse to 
amend a judgment by striking out the 
award of possession, so as to make 
it conform to the verdict, it being 
apparent that the court had found 
for plaintiffs on all the issues not 
submitted to the jury. Barson v. 
Mulligan, 77 App. Div. 638, 79 NYS 
34 


61. Seward v. Jackson, 8 Cow. (N. 


Within and under the general rules,®* 
a judgment in ejectment may be modified®* or set 


EJECTMENT 


aside® 


practice. car 
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for a sufficient cause,°* whether the judg- 
ment is against the casual ejector,*’ or against the 
tenant,*® on a proper showing made under a sea- 
sonable application ;°° and the cause may be re- 
instated,?° unless prohibited by statute in the local 


Setting aside verdict and arresting judgment. 
Under the general rules applicable a verdict may 


be set aside “2 and judgment arrested’? in ejectment 


Vacation — 1. 


Y.) 406. But see Mabson v. McGowen, 
54 Ala. 167 (where a judgment entry 
was amended even to cure an ap- 
parently material omission). 

[a] Land not in issue—(1) A 
judgment cannot be so amended as 
to include land not within the issues, 
Engstrom v. Edendale Land Co., 91 
Wash. 241, 157 P 683. (2) A judg- 
ment cannot be amended so as to 
describe land in possession of de- 
fendant, where it is entered on de- 
fault on a complaint which does not 
describe any such land. Haggin v. 
Lorenz, 15 Mont. 309, 39 P 285. (8) 
Where there is not sufficient evidence 
to authorize the rendition of a judg- 
ment nunc pro tune in accordance 
with an agreement changing the 
boundary line the previous judgement 


Aakers stand. ‘Chighizola v. Doe, 24 
a tt 
62. or dee v. Clark, 28 Cal. 26. 


63. See Judgments [23 Cyc 889]. 

64 Evans v. Schafer, 86 Ind. 135; 
Delancey v. Piepgras, 138 N. Y. 26, 
33 NE 822. 

[a] Thus where a deed to an an- 
cestor contains a provision that it 
should not prevent others from fish- 
ing on the premises or entering any 
ship thereon, except on such parts 
as may be covered by wharves erected 
thereon by the grantee, plaintiff in 
an ejectment proceeding, claiming 
through such ancestor, on recovering 
judgment can take no better title 
than the ancestor, and the judgment 
awarding plaintiff the fee should be 
modified by inserting in the judgment 
the proviso contained in the deed to 
the original ancestor. Actua neey) ae 
Plepaier 138 Soeenie Oy toor INI 2. 

[b] Clause practically alt ying 
the judgment may be stricken out on 
OUOR: Evans v. Schafer, 86 Ind. 

65. U. S.—Thomas vy. Newton, 23 
ECas. No. 235905; Pet-GC.1C. 444. 

Ala.—Howard v. Kennedy, 4 Ala. 
592, 39 AmD 307. 

Ga.—Bryan v. Averett, 21 Ga. 401, 
69 AmD 464. 

Tll.—Williams v. Brunton, 8 Ill. 600. 

N. C.—Beaner v. Pilley, 4 N. ©. 329. 

N. B.—Doe v. Roe, 22 N. B. 423. 
by ious pbrer Viwektoe,si4 Us, OQ: :B; 

[a] Judgment in favor of deceased 
joint lessor may be vacated as to 
him where trial was had before 
counsel were apprised of the death. 
Bryan v. Averett, 21 Ga. 401, 68 
AmD 464. 

66. See Judgments [23 Cyc 912]. 


67. See cases supra notes 64-65. 
{a] Thus a judgment was set 
aside: (1) Where it was. signed 


against the casual ejector but plain- 
tiff’s proceedings were irregular. Doe 
v. Roe, 19 N. B. 102. (2) Where the 
tenant in possession was shown to 
have been acting in collusion with 
plaintiff's lessor. Doe v. Roe, 4 U. 
C. Q. B. 366. (3) Where a memoran- 
dum of appearance was filed and 
notice was given to plaintiff’s at- 
torney, and a bill of particulars was 
demanded, but plaintiff’s attorney in- 
stead of giving it signed judgment 
against the casual ejector and turned 
the tenant out of possession. Doe v. 
Roe; - 22. N Be '428: (4) Where a 
stranger in possession claiming under 
a title prima facie valid and distinct 


For later cases, developments and changes in the haw see cumulative Annotations, same title, page and note number. 


actions upon sufficient showing made. 
obtained by plaintiff.on a count on a supposed 
demise by a party without his authority or his 


A verdict 


from plaintiff’s was ejected under a 
judgment by default against the 
casual ejector. Howard v. Kennedy, 
4 Ala. 592, 39 AmD 307. 

68. See cases supra notes 64, 65. 

[a] Thus a judgment was_ set 
aside: (1) Where affidavit of defend- 
ant showed sufficient excuse for not 
furnishing bond for costs as required 
by statute and also asserted a belief 
of good title. Beaner v. Pilley, 4 N. 
Cc. 329. (2) As against the original 
defendant where a party asked to be 
let in to defend, after judgment 
against such defendant, and claimed 
under substantially the same title and 
made-out a sufficient case. Williams 
v. Brunton, 8 Ill. 600. 

[bj Against deceased party. — 
Where the judgment was against a 
party then. dead, if plaintiff has 
sued out a writ of possession the mo- 
tion to set the judgment aside may 
be made by one who has acquired 
title from deceased defendant, al- 
though he was not a party to the 


action. Taylor v. Gooch, 110 N. C. 
887, 15 SE 2. 
[ce] A judge at chambers may also 


have power to set aside a judgment. 
Barre eon Va-Abbott,700.U0.. C.7 Qs Bt 


gorn See Judgments [23 Cyc 889, 
[a] Judgment against the casual 


ejector may 
cause, after the term. Lytle v. Fenn, 
15 F. Cas. No. 8,651, 3 Mcluean 411. 
fb] Judgment will not he set 
aside: (1) After a writ habere, etc., 
has been issued, because twenty-two 
years before the sheriff made return 
of service of the copy of the declara- 
tion on H, “tenant in possession,’ 
the action having been azainst S and 
A, “tenants in possession.” Amey 
v. Marshael, 63 Md. 369. (2) On the 
ground of fraud and breach of con- 
tract where a motion for new trial on 
said ground was overruled. Moody v. 
Harper, 38 Mass. 599. (8) On the 
ground of collusion between the 
lessor of plaintiff and tenant’s wife 
in accepting service, more than a 
year having elapsed after the execu- 
tion of writ of possession (Doe v. 
Roe, [Hil. T.] 4 Vict.); (4) and where 
more than two years have elapsed 
on gemaer ne (Doe v. Tolman, 1 U. 

70. Thomas v heen 23 5. Cas: 
No. 13,905, Pet %. Cc 

71. ‘See’ statutory Se outlines rules 
of court; and generally Judgments 
[23 Cye 973]. 

{a] If plaintiff dismisses the suit 
without prejudice after the judgment 
kas been vacated on demand of de- 
fendant, he cannot maintain a subse- 
quent action within a year for the 
same land. Deming v. Douglass, 60 
Kan. 738, 57 P 954, 

72. See Trial [38 Cyc 1868, 1933]. 

{a]. Insufficiency.—Sylva v. Wai- 
luku Sugar Co., 19 Hawaii 385; Crop- 
per v. Carlton, 6 Munf. (20 Va.) 277. 

[b] Invalidity of plaintiff’s title.— 
A verdict may be set aside when it 
appears that the sheriff’s sale through 
which plaintiff obtained his title was 


be Doe v. Betts, 1 Pr. Edw. Isl. 
73. See Judgments [23 Cye 824]. 


fa] Where the description is so 
indefinite that the court could not 


be set aside for good. 


§§ 310-312] 


concurring in the action has been set aside.7* But 
after issue joined on the title only and a verdict 
for plaintiff for the land on one of the counts in 
the declaration mentioned, it was no ground for 
arrest of judgment that the two counts laid de- 
mises of the same land to different persons,’*> and 
a motion in arrest of judgment because the eject- 
ment against the casual ejector was wrongfully en- 
titled was overruled where the declaration to which 
the real defendant pleaded was right."® 

A statutory new trial’? wipes out the verdict so 
that no judgment can be rendered upon it.”8 

[§ 311] 2. Default Judgment.” In accord 


‘with the general rule,8° in ejectment where ‘de- 


fendant has merits the courts are very liberal in 
setting aside a regular default upon equitable 
terms.*? Hence in the absence of laches,®? upon 
affidavits®* or other showing*®* a default judgment 
in ejectment may be set aside for sufficient and 
proper cause,®° and the court need not specify the 
grounds for setting aside the default,8° but may 
impose terms.®7 A defendant eannot assail a de- 
fault judgment where he fails to file a bond, as re- 


EJECTMENT 
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from.88 A person who has been in_ pos- 
session of real estate claiming to be _ the 
agent of persons who- have long since sold 


and who has never paid rent will not be per- 
mitted to open a default judgment and contest the 
title on the ground that he had no notice of the 
suit.88% 

[§ 312] F. Extent of Relief or Recovery— 
1. In General. Since ejectment is an action for 
the possession of land rather than to quiet title,®® 
the proper judgment in plaintiff’s favor is for 
possession of the land,®° but only to the extent of 
the possession wrongfully withheld;*! yet it has 
been held that if defendant defends as to the whole 
of the land in dispute he will be entitled to none 
of it, where plaintiff shows legal title to and right of 
possession of the whole and has been in possession 
of a part,°? although defendant has been in pos- 
session of the other part long enough to acquire 
title by limitation.°* Recovery is also limited to 
the possession of the tenant on whom the declara- 
tion and notice are served, in whose stead the land- 
lord is admitted to defend.°* Recovery can be had 


Rie 


quired by statute, unless he is 


correct thereby an erroneous delivery 
of possession by the sheriff, the judg- 
pee naar arrested. Clark v. Clark, 
74, Haan v. Fillis, 2 Chit. 170, 18 
ECL 56 

[a] whe court refused to set aside 
a verdict where defendant appeared 
and notice of trial was served.on Sep- 
tember 18 for October 30, and on the 
evening of October 29 defendant 
served a notice of confession on plain- 
tiff at his residence, thirty miles from 
the assize town, where his attorney 
had gone, and on October 30 a verdict 
was taken, defendant not appearing, 
plaintiff's attorney being ignorant of 
the are ane Row v. Quinlan, 21 


[b] On an application to set aside 
verdict on .the original demises it 
appeared that a judge’s order was 
obtained to amend the proceedings 
after the consent rule and plea had 
been filed, by adding three new de- 
mises, and no proceedings had been 
taken under the order until the com- 
mission day of the assizes, some 
months after the granting of the 
order, when the nisi prius record was 
passed with additional demises. The 
record was entered for trial, and after 
the jury had been sworn, and plain- 
tiffs had given evidence, defendants 
objected to the amendment, and re- 
fused to confess lease, entry, and 
ouster, except to the original de- 
mises, and a verdict was entered for 
plaintiffs on the original demises 
only. It was decided that the new 
demises added to the nisi prius record 
did not violate the nisi prius record 
or verdict, and that the lessors of 
the plaintiffs could abandon the order 
to amend. Doe v. Dougall, 2 U. C. 


(OR Ee RIGUE ; 
75. Throckmorton vy. Cooper, 3 
Munf. (17 Va.) 93. 
76. Huidekoper v. Burrus, 12 F, 


Cas. No. 6,849, 1 Wash. C. C. 257. 
77. See New Trial [29 Cyc 1034]. 
78. AStna L. Ins. Co. v. Hoppin, 255 

Til; 115, 99 NE 375: 

79. Default judgment generally 
see supra § 306. 

80. See Judgments [23 Cyc 889 
et seq]. 

81. Tennessee Coal, etc., R. Co. v. 
Wise, 159 Ala. 632, 49 S 253. 

82. Amey v. Marshael, 63 Md. 369; 
Dennis v. Kelso, 28 Md. 333; Kline- 
felter v. Carey, 3 Gill & J. (Md.) 
349; Rutherford v. Fen, 20 N. J. L. 
299; Jackson v. Stiles, 10 Johns, (N. 
Y.) 67; Ball v. Cathcart, 16 Ont. 525. 

fa] Where several years after 
service of the declaration and after 


the demise has run out a judgment by 
defauit is rendered against the casual 


ejector for want of an appearance by 


excused there- 


the tenant, such judgment will be 


set aside. Rutherford v. Fen, 20 N. 
Jeks 29.9, 
[b] After a long lapse of time a 


strong case upon the merits must be 
presented in support of an applica- 
tion to strike out a judgment by de- 
fault. Joynes v. Scott, 34 Md. 58; 
Klinefelter v. Carey, 3 Gill & J. (Md.) 
349; Munnikuyson v. Dorsett, 2 Harr. 
& G. (Md.) 374. 

83. McCormick v. Magruder, 15 F. 
Cas. 8,723, 2 Cranch C. C. 227; Byrne 
v. Alas, 68 Cal. 479, 9 P 850; Wood v. 
Wood, ‘9 Johns. (N. Y.) 257; Doe v. 
Roe, (Ne B..259) 

fa] The statute requiring a party 
to make a particular affidavit in order 
to have a default taken off does not 
apply to the case of landlords and 
others asking to be let in to defend 
an action of ejectment. They have 
the same rights as at common law, 
where not altered by statute. Wil- 
liams v. Brunton, 8 Ill. 600. 

{b] Affidavit not sufficient—An 
affidavit filed by the receiver of a 
railroad company in support of a mo- 
tion to set aside a default judgment 
in ejectment against the company is 
fatally defective which alleges on 
information and belief that plaintiff 
by a written agreement, in considera- 
tion of the promise of the company 
to pay him a certain sum of money, 
sold the land in controversy to the 
railroad company, and that the re- 
ceiver had reasonable hopes of ob- 
taining possession of the sgreement 
or proving its contents, but contains 
no averment that the consideration 
mentioned had ever been paid, or any 
positive averment that any_ such 
agreement existed. Springfield, etc., 
Re Com v.eRoss,” 88° Tl.7179: 

84. Ala.—Tennessee Coal, oles BR. 
Co. v. Wise, 159 Ala. 632, 49 S 253. 

Cal.—Mowry v. Nunez, 33 P 1122; 
Dimick v. Deringer, 32 Cal. 488; Bar- 
rett v. Graham, 19 Cal. 632. 

Ill. Williams v. Brunton, 8 Ill. 600. 

Md.—Dennis v. Kelso, 28 ‘Md. 333. 


N. Y.—Jackson v. Stiles, 4 Johns. 
493. 
Oh.—Bowie v. Roe, 1 Oh. Dec. (Re- 


rint) 167, 3 WestLJ 81. 
; Pa.—Wharton v. Botham, 3 Watts 
& S. 158. 

Tenn.—Conn v. Whiteside, 6 Hum- 
phe 47; Cravins v. Armour, 6 Yerg. 
467. 

See also Judgments [23 Cyc 953]. 

85. See Judgements [23 Cyc 912]. 

fa] A default will not be opened 
where defendants after commence- 
ment of the action and before default 
have conveyed their interests in the 
land to another who did not join in 
the motion or ask to have the action 
continued in the names of defend- 


ants. Moore v.. Kellogg, 58 Cal. 385. 

{b] Fraud is no ground for a fed- 
eral court to vacate a default judg- 
ment rendered by it at a former oe 
the remedy being in equity. King 
Davis, gy Fed. 198 [aff 157 Fed. 676, 
85 CCA 348]. 

86. oeoeeaad v. Admire, 118 Mo. 
87, 24 SW 1 

87. See Pantene [23 Cyc 969]; 
and Watts v. Little, 6 UCLJ. 233. 


88. Jones v. Best, 121 N.C. 154, 28 
SE 187. 
88144. Wharton v. Botham, 3 Watts 


fee Se GEE aba. 

89. See supra §§ 2-5. 

90. U. S.—Goldsmith v. Smith, 21 
Fed. 611. 

Ala.—Calumet Coal Co. v. ees 
etc., Co., 145 Ala. 578, 40 S 390 

Colo._-Rhoades v. Higbee, 21 Colo. 
88, 39 P 1099. 

Tl. gh Copeland, 145 Ill. 98, 
33 NE 1085. 

Hei master v. Shackleford, 9 Dana 

N. C.—Milikin v. Sessoms, 173 N. C. 
723, 92 SE 359; Rumley v. Puryear, 
120 N. Cc. 291, 26 SE 775. 

Or.— Watson v. Hagen, 65 Or. 569, 
133 P 66. 

Wis.—Horner v. Chicago, ete, R. 
Co., 38 Wis. 165. 

See also infra § 321. 

In verdict see supra § 29 

91. U. S.—Goldsmith Ly “Smith, 21 
Fed. 611. 

Ill.— Ogilvie v. Copeland, 145 Ill. 98, 
33 NE 1085. 
jee .—Smith v. Shackleford, 9 Dana 
Ant C.—Cowles’v. Ferguson, 90 N. C. 

Wis.—Horner v. Chicago, 1a 
Co., 38 Wis. 165. 

[a] Thus where possession is de- 
nied and plaintiff proves possession 
by defendant of only a part of the 
tract, he cannot have judgment for 
the entire tract. Ogilvie v. Copeland, 
145 Ill. 98, 33 NE 1085; Horner v. 
Chicago, ete., R. Co., 38 Wis. 165. 

{b] Plaintiff having entered into 
possession after the commencement 
of the action and before judgment (1) 
is not entitled to a judgment for pos- 
sesSion. Woodley v. Hassell, 94 N. C. 
157. (2) But in some cases he may 
have a judgment declaring the val- 
idity of his title. Woodley v. Hassell, 
94 N. C. 157. See also infra text and 
notes 10, 11. 

Possession of undivided interest 
see infra § 316. 


etc., 


eee Symonds v. Trueblood, 3 N. C. 
Seee' Symonds v. Trueblood, 3 N. C. 
94. Crockett v. Lashbrook, 5 T. B. 


Mon. (Kv.) 530, 17 AmD 98; Thomas 
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only for the unexpired portion laid 


Again plaintiff cannot recover more than he de- 


mands,?® or be awarded land not 


complaint,®? although it has been held that if there 
is any extension of possession within plaintiff’s 
claim pending litigation there may be an award 
Again, although judgment may be had 
to the extent of an undivided interest,®® provided 
the evidence discloses the extent of plaintiff’s un- 
divided share, yet it has been held that there can 
be no judgment for a wholly different estate,? 
although plaintiff may recover a term of nine hun- 


therefor.?8 


dred and ninety-nine years, where 


a fee,’ or a life estate under an averment of seizin 


in feet Judgment for plaintiff is 


his own title deed, where he relies thereon,® nor can 
plaintiff be awarded the easement of another upon 
the land,® and this includes a public easement.’ 


v._ Orrell, 27 N. C. 569, 44 AmD 58. 

fa] Upon default against a casual 
ejector, if it is shown that there are 
other persons in possession, holding 
different parcels in severalty, judg- 
ment will not be allowed for the 
whole tract sued for, but only for 
the part of which the person was in 
possession on whom the declaration 
was served. Thomas v. Orrell, 27 N. 
Cc. 569, 44 AmD 58. 

95. Doe v. Reynolds, 27 Ala. 364. 

96. U. S.—Patton v. Cooper, 18 F. 
Cas. No. 10,834, Brunn. Col. Cas. 193, 
Cooke 133. 

Ala.—Martin v. Howard, 193 Ala. 
477, 68 S 982. 

Cal.—Reay v. Butler, 7 P 669. 

Fla.-—Horne v. Carter, 20 Fla. 45. 

Ky.-—Majestic Collieries Co. v. Al- 
len, 177 Ky. 296, 197 SW 670; Davis 
v. Whitesides, 1 Bibb 510; Scott v. 
Bealle, 1 A. K. Marsh. 69. 

, Md.—Magruder v. Peter, 4 Gill. & J. 
323. 

Utah.—Tuckfield v. Crager, 29 Utah 
472, 483, 82 P 860 [cit Cyc]. 

Eng.—Denn v. Purvis, 1 Burr, 326, 
97 Reprint 335. 

[a] Disclaimer as to part.—Where, 
although defendants and plaintiffs 
claim title through a common source, 
defendants also allege ownership 
under a prior survey and plaintiffs, 
instead of denying this allegation, 
specifically disclaim title to any por- 
tion of the land covered by the prior 
survey, a judgment for defendant for 
so much of the land as was covered 
by that survey was proper. Majestic 
Collieries Co. v. Allen, 177 Ky. 296, 
197 SW 670. 

97. Scott v. Rhodes, (Cal.) 41 P 
878; Twogood v. Hoyt, 42 Mich. 409, 
4 NW 445. See also supra § 304. 
Pekan Taylor v. Cox, 2 B. Mon. (Ky.) 
99. See infra §§ 315, 316. 

1. See infra §§ 315, 316. 

2. Almond v. Bonnell, 76 Ill. 536; 
Clark v. Thompson, 47 Ill. 25, 95 AmD 
457; Lyon v. Kain, 36 Ill. 362; Rood 
v. Willard, Brayt. (Vt.) 67 (recogniz- 
ing rule). 

eae Rood v. Willard, Brayt. (Vt.) 


_4 Casey v. Casey, 55 Vt. 518. 

5. De Lancey v. Piepgras, 138 N. 
Y. 26, 33 NE 882; Jones v. Cowman, 
4 N. Y. Super. 234. 

{a] If the ancestor’s title is sub- 
ject to a certain privilege or license 
under the deed, plaintiff’s judgment 
should be limited by such proviso. De 
Lancey v. Piepgras, 138 N. Y. 26, 33 


NE 822 
6. Fisher v. Higgins, 5 T. B. Mon. 
(Ky.) 140; Camden, etc., R. Co. v. 


Stewart, 18 N. J. Eq. 489. 
Easements, etc. see supra § 18. 
7 Syracuse Gas Léght Co. v. 

Rome, etc., R. Co., 11 NYCivProc 239 

[mod on other grounds 51 Hun 119, 5! 

NYS 459]. 

8. See supra §§ 4, 5. 
9. See supra text and note 90. 


EJECTMENT 


in the demise.®® 


specified in the 


_refused.14 


he declares for 


also limited by 


10. Ark.—Jimmerson v. Fordyce 
Lumber Co., 119 Ark. 413, 178 SW 381. 
Sareea v. Shannon, 6 Ky. 

0230; 

N. C.—Woodley v. Hassell, 94 _N. C. 
rite Cowles v. Ferguson, 90 N. C. 


Or.—Watson v. Hagen, 65 Or. 569, 
i332 i 66: 156 


Wis.—Walker. v. 
Wis. 190, 145 NW 766. 

[a] The fee as well as possession 
should be awarded against one claim- 
ing under void muniments of title. 
Watson v. Hagen, 65 Or. 569, 133 P 66. 


Rockman, 


x ee eek pape of v. Shannon, 6 Ky. 
p. 3 
12. Rhoades v. Higbee, 21 Colo. 88, 


89 P 1099; Scott v. Scott, 91 Kan, 372, 
137 P 971; White v. Rush, 58 Mo. 105. 
See also Brier Hill Collieries v. Gernt, 
131 Tenn. 542, 175 SW 560; Powers v. 
Van Dyke, 29 Okl. 398, 117 P 797 (both 
recognizing rule). 

[a] Sale of land.—(1) A judgment 
for the sale of the land has been up- 
held. Jasper County v. Tavis, 76 Mo. 
13 (in ejectment against one hold- 
ing possession under a contract for 
purchase where he is in default under 
its terms the proper judgment would 
be am order for sale). (2) But it has 
been held to be error to render judg- 
ment for a sale of the land, where 
plaintiff has shown a regular chain 
of title to himself through a sale 
under a power in a mortgage given by 
one under whom defendants claim as 
heirs. Rumley v. Puryear, 120 N. Cc. 
291, 26 SH 770. 

[b] Correction of prior judgment. 
—A judgment may properly find that 
plaintiffs are entitled to possession 
of a strip of land and that defend- 
ants are not entitled thereto under a 
prior judgment. Rhoades v. Higbee, 
21 Colo. 88, 39 P 1099 (it is not er- 
roneous because it assumes to cor- 
rect such prior judgment by thus ex- 
cluding such strip). 

Ancillary and incidental jurisdic- 
ae Sh Rourts see Courts § 168. atte 

5 al. Weber 
Cal 447, v. Marshall, 19 

Colo.—Empire Ranch, ete 
Stratton, 22 Colo. A. 577, 126 P09: 

Ind.—Goodell y. Starr 
26 Ni 793. , 127 Ind. 198, 


Ky.—Campbell y. 

548, 21 Kyl 1437.  Viecaaeer ewer 
Mo.—White v. Rush, 58 Mo. 105. 
N. Y.—Hahl v. Sugo, 169 N. Y. 109, 

62 NE 135, 88 AmSR 539, 61 LRA 226 

[rev 46 App. Div. 632, 61 NYS 7701: 

Ra eee Bank v. Nichols, 64 


Tenn.—Brier Hill Collieries v. 
Gernt, 131 Tenn. 542, 175 SW 560 (rec- 
ognizing rule). 

See also sunra §§ 36. 37; 79-87. 

fa] Cancellation of deed.—(1i) A 
deed may be set aside when the ques- 
tion of its validity is pronerly raised. 
White v. Rush, 58 Mo. 105. (2) The 
court may cancel an invalid tax deed 


Yor 


[§§ 312-313 


Under the modern practice, however,’ notwith- 
standing the general rule as first Above stated,® it 
has been held that title may be adjudicated,!° es- 
pecially where both the title and the right to pos- 
session are brought in question by reason of the 
unlawful entry;'!.or in certain cases other relief 
may be granted ;!2 and in some jurisdictions equitable 
relief may be decreed,'? but in others such-relief is 
So it has been held that! a judgment in 
ejectment may provide for redemption,’® but there 
is authority to the contrary.'® 
plaintiff may also be entitled to damages for the 
unlawful detention of the land and to costs.*” 
fendant is not entitled to affirmative relief where 
no such relief is asked for by way of cross peti- 
tion or cross complaint.?% 

[§ 313] 2. Growing Crops and Appurtenances. 
At common law plaintiff is as much entitled to re- 


The suecessful 


De- 


under which defendant claims; but 
the cancellation should not extend be- 
yond the land in controversy. Empire 
Ranch, ete., Co. v. Stratton, 22 Colo. 
ALT, 126. P1094. 

{b] Reformation of deed.—(1) 
Where a deed to a purchaser at ju- 
dicial sale contained a mistake in 
the boundary, which was due to a like 
mistake in a copy of a deed filed in 
the action, the purchaser not being 
misled thereby as to the boundaries 
of the land, which were well known, 
his heir cannot object to a correction 
of the mistake in ejectment by the 
purchaser to recover the land improp- 
erly embraced in the deed, although 
plaintiff was a party to the action in 
which the mistake occurred. Camp- 
bell v. Jackson, 55 SW 548, 21 KyL 
1437. (2) The eourt in an ejectment 
suit will not reform a deed to the 
parties where their grantors were 
not made parties to the suit. Brier 
Hill Collieries v. Gernt, 131 Tenn. 542, 
175 SW 560. 

{c] Foreclosure may be decreed, 
ees v. Starr, 127 Ind. 198, 26 NE 
[d] Payment of taxes and a trust 
debt was refused where such relief 
was not asked. White v. Rush, 58 
Mo. 105. 

14. Hildebrand v. Bunnschu, 40 
SW 920, 19 Kyl 430 (judgment for 
equitabie relief cannot be rendered in 
ejectment); and cases infra this note. 
See also supra §§ 386, 37; 79-87. ~~ 

[a] That defendant be enjoined 
from claiming title to the land re- 
covered and that plaintiff be adjudged 
the owner and put into possession 
cannot be asked, as plaintiff must rely 
upon his judgment as a bar. Doyle v, 
Franklin, 40 Cal. 106. 


[b] There can be no equitable re- 
lief against a sole nonresident defend- 
ant unless he voluntarily submits to 
the jurisdiction of the court and pays 
for appropriate equitable relief. 
Lightfoot v. Brower, 133 Ga. 766, 66 
Bay 1094; Roberts v. Lanam, 92 Ind. 


fe] Partition cannot be awarded 
under a general denial. Roberts v. 
Lanam, 92 Ind. 380; Leeper v. Neagle, 
94 IN. GC. 338. 

15. Healy v. O’Brien, 66 Cal. 517, 
6 P 386. See also Goodman v. Nichols, 
44 Kan. 22, 23 P 957 (where the doc- 
trine seems to be sustained, although 
it was held that the court committed 
no error against plaintiff by its re- 
fusal to require defendant to redeem 
the land as an equitable assignee of 
the original mortgagor). 
* 16. Partridge v. Gordon, 15 Mass. 
486 (the remedy must beeby a bill in 
equity where there is a right to re- 
deem a part, and absolute judgment 
will be rendered for the whole). 
oa Goldsmith v. Smith, 21 Fed. 


Costs see infra § 346. 

Damages see infra § 358 et seq. 

18. Powers v. Van Dyke, 29 Okl. 
398, 117 P 797. See also supra § 132. 


later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


baie 


7 s\ = 


-itself.29 


- (default judgment against 


§§ 313-316] 


cover the appurtenances and fixtures as the land 
Hence plaintiff who recovers the land is 
entitled to the growing crops,?° where as between 
the successful plaintiff and the evicted defendant 
such crops are considered as part of the realty;71 
otherwise where such crops are not so considered.?? 
He may also be entitled to the crops growing or 
eut,?5 or partly cut’ and partly uncut, where they 
were planted after the action was commenced ;?* 
and erops planted after judgment, and growing 
when plaintiff takes possession after affirmance of 
The recovery of 
crops has, however, been held to rest upon the fact 
whether or not rent for that year has been re- 
covered as mesne profits—if so, the crops belong 
to the tenant,?* if not, plaintiff is entitled to re- 


the judgment belong to him.?> 


cover them.?? 
[§ 314] 


3. On Failure to Defend as to Part. 
If there is no defense as to a part of the land 
claimed plaintiff is entitled to judgment therefor.?® 

[§ 315]. 4. Partial Recovery.*? There are many 


EJECTMENT 


to the whole.*1 


contrary.®2% 
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may be awarded a less quantity than he claims;*° 
and according to others plaintiff upon proving title 
to a distinct or separable part of the land is en- 
titled to recover such part, although he alleges title 


Judgment may be for possession 


of part of premises where defendant disclaimed as 
to the balance.®? 
and possession as to the whole tract and is unable to 
establish his claim as to all of the land sued for, 
he may nevertheless be given judgment for such 
part as he does show title and right to possession 
of:82% but there is some authority apparently to the 


Although defendant claims title 


[§ 316] 5. By or Against Cotenant or Owner of 
Undivided Interest—a. 
there is authority to the contrary,** by the weight 


Claiming Whole. Although 


of authority, either under statutory authorization** 


eases in which it is broadly stated that plaintiff 


19. McMinn v. Mayes, 4 Cal. 209. 

Fixtures see Fixtures [19 ee ape: 
Improvements see infra § 3 

20. Cal.—Huerstal v. Muir, 64 Cal. 


Til.—_McGinniss_v. Fernandez, 135 
Ill. 69, 26 NE 109, 25 AmSR 347; Atles 
Vv. Hinckler, 36 Til. 275, 85 AmD 407. 

Kan.—Harrod v. Burke, 76 Kan. 909, 
92 P 1128, 123 AmSR 179. 
go ee—Huston v. Skages, 7 KyL 
aha oes v. Callahan, 66 Mo. A. 

[a] In Alabama (1) Where de- 
fendant fails to file the bond required 
by statute the rights of the parties 
are governed by the common-law rule 
that one who recovers land in eject- 
ment is entitled to the crops grow- 
ing thereon. Carlisle v. Killebrew, 
89 Ala. 329, 6 S 756, 6 LRA 617. (2) 
Defendant must make proof of the 
fact that he has crops planted and 
growing upon the land in order to ob- 
tain the benefit of retaining the lands, 
where there is a verdict in favor of 
plaintiff, and when the case is tried 
upon an agreed statement of facts 
which contains no recital as to grow- 
ing crops. the suggestion thereof 
comes too late if made just before 
judgment is rendered. Burrows v. 
Pickens, 129 Ala. 648, 29 S 694. 

21. Harrod v. Burke, 76 Kan. 909, 
914, 92 PB 1128 Eeit Cyc}. See also 
(Srops § 7. 

Fe Gordon v. Gordon, 45 Pa. Super. 


23. McCaslin v. State, 99 Ind. 428. 

24. McLean v. Bovee, 24 Wis. 295, 
1 AmR 185. 

25. Cox v. Hamilton, 69 N. C. 30. 

26. Gardner v. Kersy, 39 Ga. 664, 
99 AmD 484. 

[a] If part of the rent has been 
recovered the crops must be divided 
pro rata between plaintiff and the 
tenant. Gardner v. Kersey, 39 Ga. 
664, 99 AmD 484. 

68 Ga. a 


450, 2 P 33 


27. Craig v.. Watson, 
Gardner v. Kersey, 39 Ga. 664 
AmD 484. 

Mesne profits see infra § 381. 

28. Richardson v. Williams, 37 
Ark. 542; Doe v. Horn, Smith (ind.) 
242; Berry v. Willet, 2 Harr. & M. 
(Md.) 876; Jackson v. Underwood, 1 
Wend. (N. Y.) 95. See also Thomas 
v. Orrell, 27 N. C. 569, 44 AmD 58 
casual 
ejector). 

29, e0Ov ery of undivided inter- 
316, in action for whole see infra § 


U. S.—McArthur v. Porter, 6 
Bee * 905, 8 L. ed. 371; Oscamp v. 
Crystal River Min. Co., 58 Fed. 293, 
7 CCA 233; Morgan v. Begers, 20 Fed. 
626; Patton v. Cooper, 18 F. Cas. No. 
10 934, Brunn. Col. Cas. 193, Cooke 
(Tenn.) a3. 
COBe Tey OURE v. Mix, 1 Root 


246, 1 AmD 4 
(19 C: I.—17] 


D. C.—Robinson y. Hillman, 36 App. 
pa aes Soa v. Lynch, 20 App. (D. 

Ill.—Kleiner v. Bowen, 166 Ill. 537, 
46 NE 1087; Pardee v. Lindley, 31 Il. 
174, 88 AmD 219. 

Kan.—Young v. Bigger, 73 Kan. 146, 
84 P 747; Everett v. Lusk, 19 Kan. 195. 

Ky.—Dickerson v. Tabot, 14 B. Mon. 
60; Scott v. Bealle, 1 A. K. Marsh. 69; 
Bowles v. Sharp, 4 Bibb 550; Davis 
v. Whitesides, 1 Bibb 510. 

Md.—Magruder v. Peter, 4 Gill & 
if aoe Carroll v. Norwood, 5 Harr & 

Mich.—Moran v. Lezotte, 54 Mich. 
83,0 VaN Wor, 15% 

N. Y.— Kellogg v. Kellogg, 6 Barb. 
116; Vrooman v. Weed, 2 Barb. 330; 
Barley v. Roosa, 13 NYS 209, 20 NY 
CivProc 118; Holmes v. Seely, 17 
cit 75; Bear v. Snyder, 11 Wend. 

N. C.—Lenoir v. South, 32 N. C. 
237; Huggins v. Ketchum, 20 N. C. 
550; Bowden v. Evans, 3 N. C. 222. 

Oh.—Treon y.. Emerick, 6 Oh. 391. 

Okl.—Jameson v. Goodwin, 170 P 
241; Edwards v. Brusha, 18 Okl. 234, 


SS) ea Sy (Ar 
Vt.—Chapin v. Scott, Dae 33. 
Va.—Reynolds v. Cook, ono Leas 


3 SE 710, 5 AmSR 3817. 

W. Va._-MecDermitt v. Forbes, 73 W. 
Va. '240, 80 SE 356. 

Wis.—Illinois Steel Co. v. Konkel, 
146 Wis. 556, 131 NW 848. 

Eng.—Rowe v. Power, 2 B. & P. 
N. R. 1, 127 Reprint 520; Alcock v. 
Wilshaw, 2 B. & BE. 633, 105 ECL 633, 
121 Reprint 237; Denn v. Purvis, 1 
Burr. $26,..97- Reprint: 43353, Doe. v. 
King, 6 Exch. 791, 155 Reprint 765; 
Doe v. Lewis, 18 M. & W. 241, 153 
Reprint 100; Doe v. Wilson, 2 Stark. 
477, 3 ECL 495. 

31. U. S—Barclay v. Howell, 6 
Pet. 498, 8, Li: ed. 477. 

Ala.—White v. St. Guirons, Minor 
331, 12 AmD 56. 

Ark.—Richardson v. Williams, 37 
Ark. 542. 

Colo.—Rhoades v. Higbee, 21 Colo. 
88, 39 P 1099; Roche v. Campbell, 4 
Colo. 254. 

Ind.—Fite v. Doe, 1 Blackf. 127. 

Kan.—BEverett v. Lusk, 19 Kan. 195. 

Ky.—Scott v. Bealle, 1 A. K. Marsh. 
69; Bowles v. Sharp, 4 Bibb 550; 


Davis v. Whitesides, 1 Bibb 510. 
Md.—Berry v. Willett, 2 Harr. & 
M. ae 
N. Y.—Mower v. Mower, 20 Wend. 


ae Jackson v. Underwood, 1 Wend. 


>a C.—Lenoir v. South, 32 N. C. 
237; Thomas v. Orrell, 27 N. C. 569, 
44 AmD 58; Huggins v. Ketchum, 20 
INCL 850% 

Oh.—Treon v. Emerick, 6 Oh. 391. 

Tenn.—Kelly v. Hare, 1 Humphr. 
63 


Vt—Chapin v. Scott, N. Chipm. 33. 


or in the absence thereof, the rule is that a plain- 
tiff claiming title to the whole may recover an un- 
divided interest therein,*® provided of course the 
evidence discloses the exact extent of plaintiff’s 


Va.—Clay v. White, 1 Munf. (15 
Va.) 162. 

Eng.—Goodtitle v. Alker, 1 Burr. 
183, 97 Reprint 231; Guy v. Rand, 
1 Cro. Eliz. 12, .78 Reprint 278; Doe 
A ale 13 M. & W. 241, 153 Reprint 


Ont.—McBride v. Lee, 16 Fe a Cc. 
= A McNab v. Stewart, 15 U. C. C. 

fa] Where plaintiff proves title 
to possession of any part (1) of the 
premises sued for he must recover, 
and the court will not go into the 
question of boundary in order to 
determine the precise quantity of land 
to which he is entitled. Doe v. Curtis, 
(Mich. T.) 4 Vict. (2) The former 
practice of permitting plaintiff who 
showed title as to part of the land 
to take a verdict for the whole and 
take possession thereof at his peril 
has ceased. McBride v. Lee, 16 U. C. 
Cyn ao lor 

{b] If there are several demises 
of separate tracts laid in different 
counts judgment may be taken on 
the count proved. Fite v. Doe, 1 
Blackf. (Ind.).127. 

[ec] But where there is a single 
demise contained in a single count a 
judgment erroneous as to one parcel 
of land is erroneous in toto. Seward 
v. Jackson, 8 Cow. (N. Y.) 406. 

32. Guy _v. Hanly, 21 Cal. 397; 
Zeigler v. Esher 3 Pa’, 365; 

3214. Cowles v. Ferguson, 90 N. 
C. 308; Hipp v. Forester, 52 N. C. 599; 
Atwell v. McLure, 49 N. C. 371; Car- 
son v. Burnett, 18 N.C. 546, 30 AmD 

324. Philadelphia v. Clifford, 4 
Yeates (Pa.) 272 (where one is in 
possession of lands at the time of 
an ejectment served, and appears and 
pleads generally, he cannot upon trial 
narrow his defense to part of the 
lands in his possession). 

33. Todd v. Kaufman, 19 D.C. 304. 

34 See statutory provisions. 


35. U. S.—Lewis v. McFarland, 9 
Cranch) 15155 35 car ed. 681); Northrup 
vy. Columbian Lumber Co., 186 Fed. 


770, 108 CCA 640; Patton v. Cooper, 
18, ®. Cas. No. 10,834, Cooke (Tenn.) 


aoe. —Jones v. Walker, 47 Ala. 175; 
Baker v. Chastang, 18 Ala. 417; 
Sawyer v. Fitts, 2 Post 9. 

Colo.—Newsom v. Jacobs, 51 Colo. 
579, 119 P 623: 

Ga.—Georgia Iron, ete. Co. v. Alli- 
son, 121 Ga. 483, 49 SH 618. 

T1l.—Whitham v. Ellsworth, 259 
Tll. 248, 102 NE 2238; Stream v. Lloyd, 
128 Ill. 498, 21 NE 533; Almond v. 
Bonnell, 76 Ill. 5386. Aliter, prior to 
statute Winstanley v. Meacham, 58 
Tl, “97s (Hardin vii Bork, 49) ca hs, 
95 AmD 581; Clark v. Thompson, 47 
Ill, 25, 95 AmD 457; Murphy v.: Orr, 
82 Ill. 489; Rupert v. Mark, 15 Ill. 
540; Ballance v. Rankin, 12 Ill. 240, 


1216-_ [19 C.J.] 


undivided share or interest.°® 
[§ 317] b. Claiming 


smaller undivided interest.*° 


Undivided 
Plaintiff cannot recover an entirety where he de- 
clares for an undivided interest?’ without amending 
his complaint,®° as the extent of such interest limits 
the extent of the recovery ;3° but he may recover a 
Where a cotenant 
may bring ejectment against his cotenants*! the 


EJECTMENT 


[§§ 316-317 


undivided part of the land*? to the extent of his in- 


Interest. 


terest shown.*? 


successful plaintiff may recover possession of an 


54 AmD 412. See also Lyon v. Kain, 
86 Ill. 362 (where undivided interest 
was claimed). 

nd.—Martin v. Neal, 125 Ind. 547, 
25 NE 813; Carver v. Carver, 97 Ind. 
497; Doe v. Abernathy, 7 Blackf. 442. 

lowa.—Hughes v. Holliday, 3 
Greene 30. 

Kan.—Young v. Bigger, 73 Kan. 
146, 84 P 747. 

Ky.—Young v. Adams, 14 B. Mon. 
127, 58 AmD 654; Dickerson v. Tal- 
bot, 14 B. Mon. 49; Ward v. Harrison, 
3 Bibb. 304; Gist v. Robinet, 3 Bibb. 
2; Todd v. McGee, 2 Bibb 350; Davis 
v. Whitesides, 1 Bibb 510. 

Md.—Matthews v. Turner, 64 Md. 
109, 21 A 224. Aliter prior to statute, 
Magruder v. Peter, 4 Gill & J. 323; 
Carroll v. Norwood, 5 Harr. & J. 155; 
Cretzer v. Thomas, 1 Harr. & J. 463. 

Mo.—Gray v. Givens, 26 Mo. 291. 

N. J.—-Combs v. Brown, 29 N. J. L. 

6 


N. Y.-——Neilson v. Neilson, 5 Barb. 
565; Van Renssalaer v. Jones, 2 Barb. 
643; Vrooman v. Weed, 2 Barb. 330; 
Ryerss v. Wheeler, 25 Wend. 434, 
37 AmD 243; Van Alstyne v. Spraker, 
13 Wend. 578 [rev on other grounds 
18 Wend. 200]; Harrison v. Stevens, 
12 Wend, 170; Bear v. Snyder, 11 
Wend. 592; Jackson v. Van Bergen, 1 
Johes Gas: 101; 

C.—Lenoir v. South, 32 N. C. 
ost: “Holdfast v. Shepard, 28 N.C. 361; 
Thomas v. Orrell, 27) N. C: 569, 44 
AmD 58; Godfrey Vie Cartwright, 15 
INGE C. 487; Squires v. Riggs, 3 N. C. 
eee {overr Young v. Drew, 1 N. C. 


: baz, Wentworth v. Mullen, 2 Chest. 


Cc , 

S. C.—Perry v. Middleton, 2 S. C. 
Lis 539; Perry v. Middleton, 2S. C. L. 
462; Perry v. er, Cesc. E46 
McFadden v. Haley, i2.9. C.,kua 407, 1 
AmD 653. 

Vit.—Everts vy. Dunton, Brayt. 67; 
Rood v. Willard, Brayt. 67; Chapin v. 
Scott, N. Chipm. 33. 

Va.—Callis v. Kemp, 11 Gratt. (52 
Va.) 78. 

Wis.—Illinois Steel Co. v. Konkel, 
146 Wis. 556, 131 NW 842; Riehl v. 
Bingenheimer, 28 Wis. 84; "Bresee v. 
Stiles, 22 Wis. 120; Allie v. Schmitz, 
17 Wis. 169. 

mean —Doe v. Wainwright, 5 A. & 

520, 31 ECL 520, 111 Reprint 1262; 
ee va Cole, 6 C. '& P. 359, 25 ECL 
474; Doe v. Lonsdale, 12 Bast. 39, 104 
Reprint 16; Denne v. Judge, 11 Rast 
288, 103 Reprint 1014; Doe v. Wippel, 
1 Esp. 360% Doe v. King, 6 Exch. 791, 
155 Reprint 765. 

Ont.—Lyster v. Ramage, 26 U. C. 
ot ie 6. ayauer v. Kirkpatrick, 26 

a Plaintiff claiming under a will 
is entitled to recover to the extent of 
his interest in the land, although it is 
less than the whole which he sues 
for. Northop v. Columbian Lumber 
Co., 186 Fed. 770, 108 CCA 640. 

[b] Formerly in New York this 
could not be done without an amend- 
ment of the complaint or declaration. 
Smith v. Long, 3 NYCivProc 396, 12 
AbbNCas 113, 15 NYWklyDig 321; 
and cases therein cited. 

36. See cases supra note 35. 

[a] Where plaintiffs have nothing 
to stand upon but possession, and the 
evidence shows that they held the 
premises in common with others, if 
the evidence discloses the extent’ of 
their undivided share, they may have 
judgment for such share; otherwise, 
not. Wentworth v. Mullen, 2 Chest. 
Co. (Pa.) 544. 


Conformity to issues and proof see 


Supra § 304. 
37. Ind.—Martin v. Neal, 125 Ind. 
547, 25 NE 813. 

Iowa.—Hughes_ v. Holliday, 3 
Greene 30. 

Kan.—Holmden v. Janes, 42 Kan. 
CaS CA Ae gle 
ae Ky.—Petty v. Malier, 14 B. Mon. 

Md.—Carroll v. Norwood, 5 Harr. 
SCO o De 

) Mich.—De Mill v. Moffat, 49 Mich. 
125,13: NW .387. 
soit? .—Gamble v. Daugherty, 71 Mo. 

Mont.—Keefe v. Doreland, 16 Mont. 
16, 39 P 916. 

N. J.—Mason v. Haurand, 82 N. J. 
L. ae 82 A 892 (semble). 

N. Y.—Smith v. Long, 3 NYCiv 
Proc 396, 12 AbbNCas 113, 15. NY 
WklyDig 321. 

Or.—Mitchell v. Campbell, 19 Or. 
198,24 <P? 455. 
ger .—Nye v. Lovitt, 92 Va. 710, 24 

Wis. Pete v. Schmitz, 17 Wis. 169. 

And see supra § 304 

38. Smith v. Long, 12 AbbNCas 
113, 3 NYCivProc 396, 15 NYWklyDig 
321 [rev 9 Daly 429]. 

39. Ind.—Martin v. Neal, 125 Ind. 
547, 25 NE 813. ~ 
Iowa.—Hughes v. Holliday, 3 


Greene 30. 

kKkan.—Holmden v. Janes, 42 Kan. 
758, 21 P1591 
ogy Petty, v. Malier, 14 B. Mon. 


Mich.—De Mill v. Moffat, 49 Mich. 
125, 18 NW 387. 

N. J.—Mason v. Haurand, 82 N. J. 
L. 645, 82 A 892 (semble). 

‘Or Mitchell v. Campbell, 19 Or. 
198, 24 P 455. 
sw ti? v. Lovitt, 92 Va. 710, 24 

[a] Heir to an undivided interest 
in lands cannot recover possession of 
the whole when defendant has ac- 
quired title by prescription in the in- 
terests of other heirs, not parties to 
the suit. Mitchell v. Campbell, 19 Or. 
198, 24 P 455. 
Asad Cal.—Halsey v. Martin, 22 Cal. 
Pa C.—Todd v. Kauffman, 19 D. C. 

Ky.—Gist v. Robinet, 3 Bibb. 2; 
Todd v. McGee, 2 Bibb 350. 
E Moca v. Norwood, 5 Harr. & 

N. Y.—Truax v. Thorn, 2 Barb. 156; 
Hinman v. Booth, 21 Wend. 267 [crit 
Holmes v. Seely, 17 Wend. 75]; Van 
Alstyne v. Spraker, 13 Wend. 578 [rev 
on other grounds 18 Wend. 200]. 

N. C.—Bowden v. Evans, 3 N. C. 222. 

Vt.—Casey v. Casey, 35 Vt. 518. 

“Although in actions of ejectment 
the plaintiff can recover less than he 
claims, yet it must consist of the 
same nature with that claimed. 
If he claims an undivided moiety, an 
undivided third may be recovered, or 
any undivided portion less than a 
moiety; but he cannot recover an un- 
divided part when he claims an en- 
tirety, nor an entirety when, ,he de- 
mands an undivided portion.’ Car- 
roli v. Norwood, 5 Harr. & J. (Md.) 
hs, 4) 

Eng. —Glenham y. Skinner, 1 Sid. 
229, 82 Reprint 1074. 

[ad If a certain fraction is claimed 
a lesser fraction may be recovered, as 
where an undivided ninth part is 
claimed and title to one-eighteenth 
park Aero vee Bowden v. Evans, 3 


.®or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


terest, and may have judgment to be let into pos-_ 
session with defendants to the extent of the in- 
As against a stranger, it has been 
held that a tenant in common ean only recover to 
the extent of his title,#4 and that where some of a 
number of tenants in common bring action against 
one in possession without right, they can have judg- 


[b] Where a complaint alleges 
possession of an undivided part of 
land, the fact that the proof shows 
his title to be subject to a previous 
estate in dower is not a variance. 
Bear v. Snyder, 11 Wend. (N. Y.) 592. 

41. See supra § 95. 

42, Cal.—Packard v. Johnson, 57 
Cal. 180; Salmon v. Wilson, 41 Cal. 
595; Ewald v. Corbett, 32 Cal. 493; 
Carpentier v. Mendenhall, 28 Cal. 484, 
ee 135; Owen v. Morton, 24 Cal. 
373. 

GORE ea hors v. Robinson, 21 Conn. 
iio 

Fla.—Gale v. Hines, 17 Fla. 773. 

Ga.—Daniel v. Daniel, 102 Ga. 181, 
28 SE 167. 

Hawaii—Kaehu v. Namealoha, 20 
Hawaii 
go fli Noble v. McFarland, 51 Ill. 
eet ieee v. Allison, 32 Kan. 
376, 618. 

Me. eras v. Clifford, 38 Me. 213. 

Md,—Van Bibber v. Frazier, 17 Md. 


436. 

Mass.—Higbee v. Rice. 5 Mass. 
344, 4 AmD 68. 

paeinn. cock v. Webb, 21 Minn. 
428. 

Miss.—Harmon v. James, 15 Miss. 
111, 45 AmD 296. 

Mo.—Falconer v. Roberts, 88 Mo. 
574; Harrison v. Taylor, 33 Mo. 211, 
82 AmD 159; Peterson v. Laik, 24 Mo. 
541, 69 AmD 441. 


Hoh .—Lyford v. Thurston, 16 N. 
N. Y.—Gilman v. Gilman, 111 N. Y. 


265, 18 NE 849; Clark v. Crego, 47 
Barb. 599 [aff 51 N. Y. 646]; Clason 
v. Rankin, 8 N. Y. Super. 337; Siglar 
v. Van Riper, 10 Wend. 414. 

N. C.—Withrow v. Biggerstaff, 82 
N. C. 82; Halford v. Tetherow, 47 N. 
C. 393; Johnson v. Swain, 44 N. C. 
335; Camp v. Homesley, 33 N. C. 211. 

Pa.—Bennet v. Bullock, 35 Pa. 364; 
White v. Williamson, 2 Grant 249, 

Tenn.—Story v. Saunders, 8 
Humphr. 663. 

Vt.—State Univ. v. Reynolds, 3 Vt. 
542, 23 AmD 234; Warren v. Hen- 
shaw, 2 Aik. 141. 

Va.—Taylor v. Hill, 10 Leigh (37 
Va.) 457. 

Eng.—Goodtitle v. Tombs, 3 Wils. 
C. P. 118, 95 Reprint 965. 

43. Kaehu v. Namealoha, 20 Ha- 
waii 648; Gatton v. Tolley, 22 Kan. 
678; Lenoir v. Valley River Min. Co., 
VSN CA 5 ll3, 8) os Bie lost Al lemme 
Salinger, 103 N.C. 14,8 SE 913; Over- 
cash v. Kitchie, 89 N. C. 384; Holdfast 
v. Shepard, 28 N. C. 361; Evarts v. 
Dunton, Brayt. (Vt.) 70. 

[a] If tenants in common demand 
an entirety and prove a right to a 
moiety they will recover according 
to the right which they prove, and 
the judgment will be to put them into 
possession without putting out him 
who is rightfully in, in virtue of his 
interest. Oscamp v. Crystal River 
Min. Co., 58 Fed. 293, 7 GCA 233; Hill- 
house v. Mix, 1 Root (Conn.) 246, 1 
AmD 41. 

Lb]. On default in a suit by one 
tenant in common against his coten- 
ant for an undivided moiety, plaintiff 
may be awarded one moiety by de- 
fault, and defendant be entitled to 
judgment as to the other moiety. 
qpekson v. Lyons, 18 Johns. (N. Y.) 


44. Johnson v. Hardy, 43 Nebr. 
368, 61 NW 624, 47 AmSR 765 [overr 
Crook Nie Vandervoort, 13 Nebr. 505, 
14 NW “4701; Kirk v. Bowling, 20 
Nebr. 260, 29 NW 928; Mattis v. 


ii 


169, 5 


8§ 317-319] 


ment only for their respective shares,** but the bet- 
ter rule seems to be that one of several tenants in 
common may, as against a stranger to the com- 
mon title, recover the whole of the common estate*® 
in subordination only to the rights of his coten- 


ants.47 


[§ 318] 6. By One or More of Several Plain- 
tiffs.4® Under the general rule*® one of several joint 
plaintiffs cannot recover alone,®® unless the ease 
falls within the execeptions or qualifications of the 
general rule,** or is otherwise controlled by statute 
Hence if a joint demise is 
laid, a joint interest in the lessors should be shown 
by the evidence,>?% and this rule applies to the 
statutory, as well as to the common-law, action of 
And an allegation of joint title in 
plaintiffs is not supported by proof of title in some 
of them,°?% or of title in part of the premises in 
Hence judgment for all cannot be given 


or the local pfactice.> 


ejectment.52% 


one.52% 
Boggs, 19 Nebr. 698, 28 NW 325; 
Barnier v. Barnier, 23 Ont. 280. 

45. Wilson v. ‘Chandler, 60 Ga. 


129; Mattis v. Boggs, 19 Nebr. 698, 
28 NW 325. 

[a] In Pennsylvania. — (1) A 
tenant in common cannot answer for 
the benefit of the cotenants who are 
not parties to the record, but can 
recover only his aliquot share. Mob- 
ley v. Bruner, 59 Pa. 481, 98 AmD 
360. (2) A tenant in common, in sole 
pessession, who is ousted by a tres- 
passer, can only recover his indi- 
vidual interest in the land and not 
the share of his cotenant. Dawson 
v. Mills, 32 Pa. 302 

46. U. S.— Hardy v. Johnson, 1 
Wall. 371, 17 L. ed. 502. 

Ala. —Hooper v. Bankhead, 171 Ala. 
626, 631, 54 S 549 [cit Cyc]. 

Cal—Moulton  v. McDermott, 80 
Cal. 629, 22 P 296; Newman v. State 
Bank, 80 Cal. 368, 22 P 261, 13 AmSR 
LRA 467. 

N. M.—Bergere v. Chaves, 14 N. M. 
852, 93) P1762). 51 LRANS 50 {erit 
Neher v. Arnijo, 9 N. M. 325, 54 P 
236]. 

Tex.—Wright v. Dunn, 73 Tex. 293, 
11 SW 330. 

Vt.—McFarland v. Stone, 17 Vt. 165, 
44 AmD 325. 

Wash.—Allen v. Higgins, 9 Wash. 
37 P 671, 48 AmSR 847. 


502; Bergere v. 
Chaves, 14 N. M. 352, 93 P 762, 51 
LRANS 50 [crit Neher Vy Arnijo, 9 
N. M. 325, 54 P 236]; and cases supra 
note 46. h 

fa] Reason for rule-—‘“The action 
of ejectment determines no rights but 
those of present possession; and that 
one tenant in common has such rights 
as against all parties but his co- 
tenants, or persons holding under 
them, is not questioned.” Hardy v. 
Johnson, 1 Wall. (U. S.) 371, 373, 
LiL. sed, 502: 

48. Verdict see supra § 295. 

49. See Judgments [23 Cyc 804]. 

50. Davis v. Coblens, 174 U.S. 719, 
19 SCt 832, 43 L. ed. 1147 [aff 12 App. 
EDUC.) 517; Langley v. Shanks, (Ala.) 
15 S 924; Knight v. Hunter, 155 Ala. 
238, 46S "235; Dake v. Sewell, 145 Ala. 
581, 39 S 819; Oates v. Beckworth, 112 
Ala. 356, 20 ‘s 399; Morris v. Wheat, 
8 App. (D. GC) 379. See also supra § 
96 


51. See Judgments [23 Cyc 804]. 

{a] One plaintiff barred by stat- 
ute.— Where coheirs sue, one of whom 
is barred by the statute of limita- 
tions and the other is not, judgment 
may be rendered against the one 
barred and in favor of the one not 
barred. Pendergrast v. Gullatt, 10 
Ga. 218. 

[b] Several counts.—If the jury 
find in favor of plaintiffs named in 
one count, but fail to find as to the 
other plaintiffs, these may confess 
in favor of defendants, and there- 
upon judgment ma be rendered in 
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on proof of title in some.®2% And it has been held 
that if the proof does not show a joint interest in 
all who join as plaintiffs the action must fail as to 
all,52% although it has been held that this rule does 
not apply where an equitable defense has been 


filed.5?% However, in some jurisdictions a failure 


their favor against the latter plain- 
tiffs. Strader v. Goff, 6 W. Va. 257. 

[c] Trustee of coplaintiffs. — If 
one plaintiff holds the legal title in 
his own right and as trustee of his 
coplaintiffs he is entitled to recover 
the ons property. Adler v. Sewell, 
29 Ind. 598. 

52. soe statutory provisions; and 
cases infra this section. See also 
BOLI § 302; and Judgments [23 Cyc 


{a] Amendment of complaint.— 
Where there are several plaintiffs, 
some of whom have no title, the.court 
may order their names stricken from 
the complaint and render judgment in 
favor of the others. Tormey  v. 
Pierce, 49 Cal. 306. 

52%. Garrard v. Reynold, 4 How. 
(U. S.) 123, 11 L. ed. 903; Shaddix v. 
Watson, 130 Ga. 1764, 61 SE _ 828; 
Etowah Mfg. Co. v. Alford, 78 Ga. 
3845; Bohanan v. Bonn, 32 Ga. 390; 
Doe v. Butler, 3 Wend. eo Yi,)* L495 
Hoyle v. Stowe, LS SNM C3182 

{a] Thus where two ce plaintiff's 
lessors were married women, and the 
demise was laid in the declaration to 
have been on Jan. 1, 1815, it was 
necessary to establish, to the satis- 
faction of the jury, that the marriage 
took place before that day, inasmuch 
as their husbands were stated to have 
joined in the demise. Garrard v. Rey- 
nolds, 4 How (U. S.) 123, 11 L. ed. 903. 

521%. Shaddix v. Watson, 130 Ga. 
764, 61 SE 828; Callaway v. Irvin, 123 
Ga. 344, 51 SE 477; McGlamory v. Mc- 
Cormick, 99 Ga. 148, 24 SE 941; De- 
Vaughn v. McLeroy, 82 Ga. 689, 10 
SE 211; Echols v. Sparks, 79 Ga. 417, 
5 SE 132; Etowah Mfg. Co. v. Alford, 
78 Ga. 345; Doe v. Roe, 32 Ga. 390. 

52%. De Mill v. Moffat, 49 Mich. 
125, 13 NW 387; Gillett v. Stanley, 1 
Hill (N. Y.) 121; Cheney v. Cheney, 
26 Vt. Eiger eo Vv. MacKenson, 40 U. 


CrA@; 

ry eee Lynch v. Kirby, 36 Mich. 
52%. Tormey v. Pierce, 42 Cal. 

335; Primm v. Walker, 38 Mo. 94. 
5217, Whitlow v. Echols, 78 Ala. 

206; McGlamory v. McCormick, 99 Ga. 

148, 24 SE 941; Towns v. Mathews, 91 

Ga. 546, 17 SE 955; Smith v. Mahan, 


7 T. B. Mon, (Ky.)228; Chiles v. 
Bridges, Litt. Sel. Cas. (Ky.) 420; 
layne Vi nC lari, cS A. kos Marshi: (cy) 


378; Taylor v. Taylor, 3 A. K. Marsh. 
(Ky.) 18; Tucker v. Vance, 2 A. K. 
Marsh. (Ky.) 458; Skyle v. King, 2 A. 
K. Marsh, (Ky.) 385; Conn v, Manifee, 

2 A. K. Marsh. (Ky.) 241; Banner v. 
oo 33 N. GC. 45. 

521%. Milner v. Vandivere, 86 Ga. 
540, 12 SH 879. 

5214. I11—Whitham v. Ellsworth, 
259 Ill. 248, 102 NE 223; Walton v. 
Follansbee, 131 Ill. 147, 23 NE 332. 
Contra Murphy v. Orr, 32 I. 489 
(prior to statute) 

Md.—Stevenson v. Howard, 3 Harr. 
& J. 554. 

Mo.—Miller vy. Early, 64 Mo. 478; 
Miller v. English, 61 Mo. 444; Miller 


to prove title as to some of the plaintiffs will not 
prevent a recovery by the others in whom title is 
shown.°2% It has also been held that a declaration 
alleging that the lessors jointly and severally de- 
mised is supported by proving a tenancy in com- 
mon, there being nothing impracticable in joint 
and several demises of the same land.52%o 

[§ 319] 7. By or against One or More of Sev- 
eral Defendants.®* 
has been held that a judgment may be rendered for 
or against one or more or all codefendants, in so far 
as the issues, proof, and record may justify it.5® 


Applying the general rules®* it 


v. Bledsoe, 61 Mo. 96; Primm v. 
Wal er, 38 Mo. 94 


C:—Childers v. Bumgarner, 53 
NEC, 297) 
pear events v. Pharis, 8 Yerg. 


See Armstrong v. Morrill, 14 Wall. 
(U. S.) 120, 20 L. ed. 765 (sustaining 
a judgment for one of three plaintiffs 
where the finding conformed to two 
counts and no objection to the form 
of judgment was made in the court 
below). 

{a] The joinder of a husband with 
his wife in an action of ejectment to 
recover her separate property does 
not prevent recovery by her, although 
the declaration concludes that “plain- 
tiffs claim title.’ Norman y. Beek- 
man, 58 Fla. 325, 50S 876. 

[b] Tilustration.—A plaintiff in 
ejectment establishing a life estate is 
entitled to judgment, although the 
remainderman made a coplaintiff is 
not entitled to judgment. Whitman 
v. Ellsworth, 259 Ill. 243, 102 NE 223 
(under the Ejectment Act § 27). 

52\40. Se eaie. v. Shropshire, 3 
Litt. (Ky.) 2 

{Leia ee gar G3) eae ‘of a joint and several 
demise no recovery can be had on the 
joint demise if no joint right is 
proved, but may on the separate de- 
mise so far as proved. ead Vv. 
Dooley, 7 B. Mon. (Ky.) 23 

[b] A tenancy in comain may be 
proved under a joint demise under 
the practice in Tennessee. Fleeger v. 
Pool, 9 F. Cas. No. 4,860, 1 McLean 
185 [aff 11 Pet. 185, 9 L. ed. 680]. 

53. Verdict see supra § 295. 

54. se Judgments [23 Cyc 806]. 

55. Ala.—Simmons v. Sharpe, 148 
Ala. 217, 42 S 441. 

Cal.—Burke v. bg Mountain Wa- 
ter Co., 12 Cal. 

Miss. Lhe “ tents 39 Miss. 805. 

Mo.—Marr v. McIntosh, 21 Mo. 541. 
ee Y.—Jackson v. Hazen, 2 Johns. 
oe pec bs ies v. Huffman, 33 Oh. 


IEE iy eas v. Wilson, 5 Sneed 


Va.—Hambleton v. Wells, 4 Call. 
(8 Va.) 213. 

fa] Judgment against one defend- 
ant is proper: (1) Where others have 
appeared but have not joined issue. 
Nolen v. Wilson, 5 Sneed (Tenn.) 332. 
(2) Where others have not joined 
issue. Hambleton v. Wells, 4 Call. 
(8 Va.) 213. (3) Where others have 
surrendered possession to him. Burke 
v. Table Mountain Water Co., 12 Cal. 
403. (4) Where plaintiff has charged 
a joint ejectment and trespass by 
several defendants, all of whom 
joined in entering into the consent 
rule and jointly pleaded not guilty, he 
is entitled to judgment against such 
defendants only as are shown to have 
been in joint possession and cannot 
have judgment against defendant 
shown to possess separate and dis- 
tinct parcels of the premises. Jack- 
son vy. Hazen, 2 Johns. (N. Y.) 438. 


fare {12 Cog 


[§ 320] _8. Conditional Recovery.°® It has been 
held that a judgment may be rendered in eject- 
ment subject to its being released and vacated 
upon the performance of certain conditions,°* or 
that it may be adjudged that the title shall vest 
upon the doing or not doing of specified acts,°* but, 
of course, this rule will not apply to conditions 
that cannot be performed,®® or which are unreason- 
able.®° 

[§ 321] G. Operation and Effect of Judg- 
ment.®! The construction, operation, and effect of 
the judgment is governed by the general rules in 
so far as applicable.6? Where the judgment is for 
possession only °* it is without prejudice to the 
title,“ and a mere judgment for plaintiff does not, 
without more, entitle him to a decree for the ex- 
tinguishment of the ground rents and the satisfac- 
tion of the mortgages and judgments on the 
property.®® However, under the rule permitting the 
determination of title,°* a judgment for plaintiff 
may vest in him the title to the premises recovered 
absolutely,*? or impliedly;®* and a judgment for 
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detendant is sufficient to defeat a second action 
brought against him by plaintiff who bases his claim 
upon prior possession under a contract of purchase 
from a third party.®® Again under the rule per- 
mitting equitable relief,’° a judgment may/be in 
the nature of a decree for specifle performance and 
pass the title as effectually as if done by the mutual 
consent of the parties.7t A judgment for plaintiff 
raises the presumption that defendant was shown 
to be in possession at the time of the commencement 
of the action,’? relates back, with relation to the 
trespass, to the day of the demise,’® and fixes de- 
fendants liability for acts done pendente lite.’ 
Possession under a judgment of ejectment against 
a life tenant has no effect on the rights of the re- 
mainderman.7® While a default judgment may be 
prima facie conclusive,’® it has been held that it is 
not: conclusive against persons claiming under de- 
fendant, unless it has been for three years docketed 
in the office of the clerk of the court in which it 
was rendered.** 


X. NEW TRIAL 


[§ 322] A. In General. A party may ask for 
a new trial for cause,’® under the general rules gov- 
erning the granting new trials,’° notwithstanding 


there may be a statute giving him a new trial as 
of right ®° or in the discretion of the court.8 Where 
the statute governing ejectment makes it divisible 


(5) But on the contrary, it has been 
held that where several defendants 
jointly entered into the common rule 
to confess the lease, entry, and ouster 
in the declaration, they cannot after- 
ward avail themselves of the circum- 
stance of their being tenants in sev- 
eralty of distinct parcels of the land 
in dispute. Abney v. Barnet, 1 A. K. 
Marsh. (Ky.) 107; Moody v. Walton, 
1 A. K. Marsh. (Ky.) 151. 

{b] Where defendant’s lessee, the 
actual occupant, has not been joined, 
as required by statute, the court can- 
not so far adjudicate his rights as to 
give plaintiff judgment subject to de- 
fendant’s easement. Roby v. New 
York Cent., etc., R. Co., 142 N. Y. 176, 
BE NE 1053 [rev 65 Hun 532, 20 NYS 

51]. 
ser Conditional verdict see supra 

294, 

In equitable ejectment see infra § 
7 


57. Knox v. Easton, 38 Ala. 345; 
Connelly v. Fish, 152 NYS 3871; Stev- 
enson v. Scott, 188 Pa. 234, 41 A 533; 
Young v. Pennsylvania, ete., R. Co., 
48 Pa. Super. 49; Mawhinney v. Shal- 
leross, 2 Pa. Co. 164. 

{a] Thus where plaintiff was en- 
titled to a strip occupied by a wall 
of defendant, the court will render 
judgment of eviction, unless defend- 
ant will permit the use of the wall.as 
a party wall. Connelly v. Fish, 152 
NYS 371. 

58. Ward v. Matthews, 73 Cal. 13, 
14 P 604; Chouteau Land, etc., Co. v. 
Chrisman, 172 Mo. 610, 72 SW 1062; 
Gribbon v. King, 7 OntWR 457. 

59. Coolbaugh v. Roemer, 30 Minn. 
424, 15 NW 869 (where the condition 
allowed in effect a redemption from 
the execution sale under which plain- 
tiff claimed, the judgment cannot be 
sustained if the time for redemption 
has expired). 

60. McAvoy v. Franklin, 146 Wis. 
390, 1381 NW 823. 

{a] Requiring fencing of land.— 
A judgment for a strip of land con- 
veyed for a highway on condition 
that the grantee shall maintain legal 
fences on both sides of the strip, if 
required by the grantor, which 
awards the land to the grantee, may 
not stipulate that he shall fence the 
land or maintain a gate near a public 
highway, and that he shall be re- 
sponsible for damages occurring to 
a claimant under the grantor by rea- 
son of the gate being left open. Mc- 


Avoy_v. Franklin, 146 Wis. 390, 131 
NW 823. 
Of verdict see supra § 296. 
See Judgments [23 Cye 1101]. 
fa] A judgment in the singular on 
two demises, one valid the other void, 
will be considered as on the valid de- 
mise. Cox v. Lacey, 3 Litt. (Ky.) 334. 

{b] Unless the possession be 
changed by certiorari, or execution of 
writ of possession, the judgment does 
not change the possession, nor pre- 
clude relying on the statute of limi- 
tations. Batterton v. Chiles, 12 B. 
Mon. (Ky.) 348, 54 AmD 539. 

Conclusiveness of judgment see 
Judgments [23 Cye 1325 et seq]. 

63. See supra § 312. 

64. Cal.— Mahoney v. Middleton, 
41 Cal. 41. 

Ill.—Coleman v. Doe, 3 Ill. 251. 
ane he ite ty v. Dowd, 9 Ky. Op. 

N. Y.—Jackson v. Wilson, 3 Johns. 
Cas. 295. 

R. I.—Barber v. James, 21 R. I. 
279, 48 A 101. 

Va.—Chapman  v. 
Munf. (18 Va.) 382. 

Wis.—Illinois Steel Co. v. Kohuke, 
151 Wis. 410, 1388 NW 995. 

Eng.—Doe v. Horde, Cowp. 689, 98 
Reprint 1309. 

[a] A judgment against an agent 
of the government negatives all pre- 
sumptions of privity of contract in 
the nature of an implied lease be- 
tween the owner and the government. 
Langford ‘vi U. S.)°12°CtCl.. 338. 

{[b] It transfers no title directly 
or indirectly. Mahoney v. Middleton, 
4] Cal. 41. 

[c] A judgment for possession, 
subject to the dower interest of plain- 
tiff's mother, means only that plain- 
tiff’s possession is subject to that 
interest, whether it is still the prop- 
erty of his mother or not, and is 
proper as leaving plaintiff’s posses- 
sion subject to a dower interest in 
the hands of ‘a possible purchaser. 
Carter v. Carter, 237 Mo. 624, 141 
SW 873. 
meh v. Shallcross, 10 


Armistead, 4 


See supra § 312. 

67. Jimmerson v. Fordyce Lumber 
Co., 119 Ark. 413, 178 SW 381; Lyon 
v. Bursey, 36 App. (D. C.) 235; Finne- 
gan _v. Carraher, 47 N. Y. 493 [aff 61 
Barb. 252]; Buchanan v. Hedden, 169 
N.C. 222, 85 SE 417. 

[a] Thus a judgment for plaintiff 


claiming under a certificate of entry 
against defendant in possession un- 
der a subsequent certificate of home- 
stead entry is an adjudication of the 
title, and the subsequent issuance of 
a patent to defendant does not grant 
him a new title to enable him to 
maintain ejectment. Jimmerson vy. 
Fordyce Lumber Co., 119 Ark. 413, 
178 SW 381. 

[bo] Effect as deed.—A judgment 
for plaintiff in ejectment has the ef- 
fect of a deed to pass title to plain- 
tiff. Buchanan v. Hedden, 169 N. C. 
222, 85 SE 417. 

68. Wade v. McDougle, 59 W. Va. 
118, 52 SEH 1026; Bell v. Peterson, 105 
Wis. 607, 81 NW 279. See also Farn= 
ham v. Hotchkiss, 2 Abb. Dec. 93, 2 
Keyes 9 (a judgment acquiesced in 
for a certain length of time confers 


title). 

69. Hale v. Chandler, 180 Ala. 391, 
61'S 885. 

70. See supra § 812, 


71. Smith v. Frankfort, ete., R. 
Co., 72 SW 1088, 24 KyL 2040. 
72. Tubbs v. Ghirardelli, 45 Cal. 


ale 
anes Foster v. Foster, 10 U. C. Q. B. 

{a] A judgment that defendants 
had no right of possession is equiva- 
lent to a judgment that they had no 
title, although it does not state the 
character of the title. Mace v. Mace, 
24 App. Div. 291, 48 NYS 831. 

74. McCord v. Akeley, 132 Wis. 
195, 111 NW 1100, 122 AmSR 956. 

WOu.-y Sand wv. Church, :152..No) Ye alae 
46 NE 609 [rev 32 App. Div. 139, 52 
NYS 854, 27 NYCivProc 405]. 

76.. Jackson v. Wilson,- 3 Johns. 
Cas: (N, Y.) 295. See also Judg- 
ments [23 Cyc 767]. : 
agoet Sheridan v.. Linden, 81 N. Y. 
[a] Docketing.—The entry of such 
judgment in the judgment -book is 
not a sufficient docketing of the judg- 
ment to make it conclusive upon per- 
sons claiming under defendant there- 
in. Sheridan v. Linden, 81 N. Y. 182. 

78. See infra § 323. 

See New Trial [29 Cyc 707]. 

80. See statutory provisions; and 
New Trial [29 Cye 1034]. 

81. See statutory provisions; and 
White v. Poorman, 24 Iowa.108. 

{a] he court has power to grant 
a new trial on other grounds than 
those specified in certain sections of a 
statute, where another section au- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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both as to the land and the parties, and the grant- 
ing of a new trial is in the court’s discretion, it 
may order such new trial as to half of a lot, allow- 
ing the verdict to stand as to the other half.®? 

[§ 323] B. Grounds. A new trial will be granted 
for sufficient cause,§* and in the absence of such 
cause it will nut be granted,®* unless demandable as 
of right under the statute.8* What constitutes suf- 
ficient cause must necessarily depend upon the cir- 
cumstances of each particular case.8® There are, 
however, certain common grounds upon which a new 
trial will be granted; as where the verdict is against 
evidence;8? or on the ground of newly discovered 
evidence,®* although a new trial will not be granted 
on the ground of newly discovered evidence where it 
appears that such evidence would not change the re- 
sult,®® is merely cumulative,®° or was accessible to 
the moving party on the first trial. A new trial 
will be more readily granted where the verdict is 
against defendant,°? as where it appears that certain 
land was intended to be included in a deed to de- 
fendant but was omitted by mistake.®°* But in the 
absence of statute,°* a new trial will not be granted 
where it appears from the whole case that justice 
has been done, and that the party moving therefor 
had on the trial all the advantages of his title in 
favor of the possession of his tenant in whose name 
he was permitted to defend. 

[§ 324] C. On Terms. Where a case is within 


thorizes the granting of a new trial 
in ejectment in the discretion of the 
court on the application of either 
party. White v. Poorman, 24 Iowa 
108... 88. 

s2. MeNab v. Stewart, 15 U. C. [a] 
Cc. P. 189. See also McBride v. Lee, 


' 


verdict is for 


the proof 
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mittitur will be ordered where the 
the whole tract and 
is for less. 
Lloyd, 128 Ill. 498, 21 NE 533. 

Cranmer v. Porter, 41 Cal. 462. 
Rule applied to a subsequent 
discovery that plaintiff had conveyed 


(19C.J.1 1219 


the statute so providing,®® the judgment may be 
vacated on a verdict in ejectment and a new trial be 
awarded on terms.®? But the court has refused to 
set aside a judgment and execution in ejectment to 
let a person in to defend,®* although he made an 
affidavit setting forth a clear title and offered to 
pay costs.%? 

[§ 325] D. Second Trial or New Trial after 
Second Judgment. Under statutes permitting the 
granting of a second new trial within the sound 
discretion, of the court, it has been held that a 
second new trial will be granted as a matter of 
favor where the verdict may have been based on 
questions of pleading and order of proof which 
may be obviated by the amendment of the answer.? 
Where the court has authority to grant a new trial 
after the rendition of a second judgment in eject- 
ment, if satisfied that justice will be promoted there- 
by,? it may refuse to grant such new trial, applied 
for on the ground of absence of a material witness 
and of counsel, where the nature of the defense to 
be interposed is not shown;* and a second new trial 
has been refused on objections of a formal and 
technical character which would have been meri- 
torious if taken in time, where the omission to make 
the same on a former trial is not excused.® 

[§ 326] E. Vacating Order Granted. It has 
been held that a court may vacate an order granting. 
a new trial in ejectment.® 


Nab v. Stewart, 15 U. C. C. P. 189; 
Conley v. Lee, 12 U. C. Q. B. 456. 

Stream v. [a] “The practice of putting a 
party upon terms where the verdict 
is .plainly erroneous in part, is a 
wise and salutary one, saving delay, 
costs, and above all, ending strife, 
Cranmer 


16. U. C. C. P. 315 (where reference 
to this rule is made). 

83. Cal.—Cranmer v. Porter, 41 
Cal. 462. 

Ga.—Roe v. Doe, 36 Ga. 611 (recog- 
nizing rule). 

Tll.— Goodhue v. Baker, 22 Ill. 262. 
Gee ae v. Poorman, 24 Iowa 
' N. J.—Bouvier v. Baltimore, etc., R. 
Co., 63 N. J. L. 313, 47 A 772; Stewart 
v. Johnson, 18 N. J. L. 87; Den v. 
Vancleve, 5 N. J. L. 589. 

N. Y.—Jackson v. Kinney, 14 
Johns. 186. 

. Bie SERNPTE v. Florence, 5 Oh. 
45. 
eer oe Saubing v. Wunder, 2 Woodw. 

4, rn 
Tenn.—Peck v. Carmichael, 9 Yerg. 
825 (recognizing rule). 

Va.—Geddy v. Butler, 3 Munf. (17 


Va.) 3465. 

Wis.—Frost v. Meyer, 137 Wis. 
255, 118 NW 811. 

N. B.—Doe v. Savoy, 28 N. B. 168; 
Doe v. Welling, 11 N. B. 470; Doe 
v. Devine, 3 N. B. 411. 


Ont.—Barber v. McKay, 17 Ont. 
562; Jones v. Seaton, 26 U. C. Q. B. 


166. 

Pr. Edw. Isl.—Doe v. Knight, 
2 Pr. Edw. Isl. 108. 

84. Ky.—Thomas v. See, 8 B. Mon, 

N. Y.—Seneca Nation v. Knight, 23 
N. Y. 498. 

Tenn.—Peck v. Carmichael, 9 Yerg. 

5. 

Va.—Hutchison v. Kelly, 1 Rob. (40 
Va.) 23, 39 AmD 250. 
3 Ont.—Ferrier v. Moodie, 12 U. C. Q. 

iale: / 

85. See New Trial [29 Cyc 1034]. 

86. See cases supra notes, 84, 85. 

87. Stream v. Lloyd, 128 Ill. 493, 
21 NE 533; Bartels v. Benson, 21 U. C. 
Q. B. 148; Chiverie v. Knight, 2 Pr. 
Edw. Isl. 108. See Skinner v.. Tib- 
bitts, 13 NYCivProc 370 (upon this 
ground defendant is entitled to a new 
trial as a matter of right). 

[a] A new trial instead of a re- 


his title to a third person. 
v. Porter, 41 Cal. 462. 

89. Lewis v. McMullin, 5 W. Va. 
582 


90. Laflin v. Herrington, 17 Ill. 
899. 
91. Porter v. Counts, 16 Cal. A. 


241, 116 P 377; Laflin v. Herrington, 
17 Ill. 399; Bruce v. Bowren, 56 SW 
414, 21 KyL 1764; Smith v. Winton, 1 
Overt. (Tenn.) 230, 3 AmD 1755. 

fa] Thus it is _ not. sufficient 
ground for a new trial that defendant 
has discovered since the trial that 
the grant under which _ plaintiff 
claimed was fraudulent, and that the 
title is outstanding in a third person. 
Smith v. Winton, 1 Overt. (Tenn.) 
23,058, Aan Tae 

[b] A surveyor’s error not dis- 
covered in time to be corrected will 
not constitute ground for a new trial 
(1) where the failure to discover the 
error was due to negligence and not 
to “unavoidable” casualty. Bruce v. 
Bowren, 56 SW 414, 21 KyL 1764. (2) 
Nor will a new trial be granted to 
enable defendants to employ a more 
experienced surveyor to ascertain 
the true line. Porter v. Counts, 16 
Calva cel, 1 tone Sie 

92. Muhlenberg v. Florence, 5 Oh. 
245; Lotz v. Reading Iron Co., 10 Pa. 
Co. 497. 

93. Lotz v. Reading Iron Co., 10 
Pa. Co. 497. 

[a] The court will exercise its 
equitable powers and set aside a ver- 
dict for plaintiff where it clearly ap- 
pears that certain land was intended 
by the parties to be included in a deed 
to defendant but it was omitted by 
mistake, Lotz v. Reading Iron Co., 17 
Pa. Dist. 661, 10 Pa. Co. 497. 

94. See New Trial [29 Cyc 1034]. 

95. Roe v. Doe, 36 Ga. 611. See 
also Doe v. Martin, 1 Pr. Edw. Isl. 
83 (recognizing rule). 

96. See New Trial [29 Cyc 1013, 
1042]. 

97. Phyfe v. Masterson, 45 N. Y. 
Super. 338; Fry v. Stowers, 98 Va. 
417, 36 SE 482 f[overr Shiflet v. 
Dowell, 90 Va, 745, 19 SH 848]; Mc- 


and we perceive no good reason why 
the ends of justice are not as much 
subserved by the application of the 
principle in an action of ejectment 
as in any other case.”’ Fry v. Stowers, 
98 Va.’ 417, 422, 36 SH 482. 

[b] Rule applied.—It is not error 
to grant defendant’s motion for a new 
trial unless plaintiff should release a 
certain portion of the lands to which 
it was conceded that defendant had 
gained title, notwithstanding the ver- 
dict fixes the boundaries of the lands 
recovered. Fry v. Stowers, 98 Va. 
417, 36 SE 482 [disappr Shiflet v. 
Dowell, 90 Va: 745, 19 SE 348 (where 
it was held that after a verdict for 
plaintiff in ejectment for ali the land 
claimed by him, the entry of an order 
thereon, and the discharge of the 
jury, the court cannot in effect alter 
the verdict by making an order de- 
claring that it will grant a new trial, 
unless plaintiff abates such verdict, 
and takes judgment for a certain part 
of the land sued for)]. 

98. Doe v. Roe, 3 Taunt. 506, 128 
Reprint 201. 

99. oe v. Roe, 3 Taunt. 506, 128 
Reprint 201. 

1. See statutory provisions; 
Riggs v. Savage, 9 Ill 
Schuyler, 6 Ill. 160. 
Trial [29 Cye 1034]. 

2. Barson v. Mulligan, 40 Misc. 
470, 82 NYS 677 [aff 83 App. Div. 643, 
82 NYS 10938]. 

3. See statutory provisions. 

4 Stahl v. Dayton, 126 Mich. 70, 
85 NW 249, 

5. Phyfe v. Masterson, 45 N. Y. 
Super. 338. 

6. Gillespie v. Rout, 39 Ill. 247 (in 
order to promote justice or to carry 
into effect an agreement of the par- 
ties, the violation of which equity 
would have restrained, and to prevent 
either party from obtaining an unfair 
advantage of the other, a court of law 
may vacate an order granting a new 
trial in ejectment, as motions of this 
character are within the equitable ju- 
risdiction of courts of law over judg- 
ments, etc.). 


and 
- 129); Vianee..v. 
See also New 
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XI. EXECUTION AND ENFORCEMENT OF JUDGMENT 


[§ 327] A. Entry without Process. A success- 
ful plaintiff may enter and take possession of the 
premises independent of process, if he can do so 
peaceably,’ even though possession may have been 
given under a writ of habere facias and the premises 
afterward restored to defendant,’ and in such ease 
he is not a trespasser,® at least so long as the judg- 
ment continues in foree.t° A transferee of plain- 
tiff, after judgment, may become invested with the 
legal right of entry and take possession.14 

[§ 328] B. Process—1. In General. The judg- 
ment cannot be enforced without process.12 A suc- 
cessful plaintiff generally is entitled to the proper 
writ for such enforcement 1% after verdict and judg- 
ment in his favor.1* The fact that defendant has 
a statutory right to a new trial does not militate 
against plaintiff’s right to such a writ.1> However 
the right to such a writ may be kept in abeyance 
and made conditional by stipulation between the 
parties;*® or the issuance of the writ may depend 
upon the doing of certain acts as prerequisites.17 
The court also may refuse to issue the writ for 
possession where defendant has made improvements 
for which he may have a claim,'* particularly pend- 


7. Tribble v. Frame, 5 Litt. (Ky.) 
187; Witbeck v. Van Rensselaer, 64 
N. Y. 27 [aff 2 Hun 55, 4 Thomps, & 
CG. 282]; Jackson v. Haviland, 13 
Johns. (N. Y.) 229. 

{a] He may empower others to do 


costs 


328, 86 NW 801. 
[b] 


is permissive and implies a 
right to take separate writs. 
v. Chippewa Cir. Judge, 


Payment of taxes.—In Vir- 
ginia it cannot be made to depend 


ing an appeal. ae 

Process is not necessary, however, where defend- 
ant quits possession or has had only technical pos- 
session ;2° where defendant has disclaimed title ;*? 
where plaintiff after recovery has accepted defendant 
as a tenant,?? or has made a peaceable entry.?% 

Alias writ. As a rule where a judgment in eject- 
ment has been fully executed by putting plaintiff 
in possession an alias writ will not be issued,?# 
especially where plaintiff is turned out by a 
stranger.2> In certain cases, however, an alias writ 
may issue, as where defendant subsequently dispos- 
sesses plaintiff by foree;?° where, although the 
return day of the writ has not arrived, plaintiff is’ 
dispossessed by a person claiming under defendant’s 
title ;?7 where the person against whom the writ is 
to run is guilty of contempt ;?° where, although the 
title under which defendant claims has been ac- 
quired by him since judgment rendered, the statute 
permits such writs to be awarded within a limited 
time ;*9 or where there is not a compliance with a 
mandatory statutory requirement for service a cer- 
tain number of days before the return of a rule to 


show eause.2° And on the hearing for the issuance 
Currie, 2 Dana 52, 26 AmD 436; Dent 
v. Simmons, 7 J ‘J. Marsh. 42. 


Mont.—Baker vy. Butte Water Coz 
eae 583, 107 A 819, 135 AmSR 


Oh.—Hinton v. McNeil, 5 Oh. 500, 


Dawson 
127 Mich. 


eee Tribble v. Frame, 5 Litt. (Ky.) 
18S Tribble v. Frame, 5 Litt. (Ky.) 


9. Tribble v. Frame, 5 Litt. (Ky.) 
187; Jackson v. Haviland, 13 Johns. 
Ys) $2293 
Jackson v. Haviland, 13 Johns. 
CNY.) 0229: 

[a] Reason for rule is that the 
judgment is evidence of his right of 
entry, as between the parties and 
their privies, so as to protect him. 
Jackson v. Haviland, 13 Johns, (N. 
XY 

11. Lowe v. Taylor, 172 Ky. 275, 
189 SW 204; Tribble v. Frame, 5 Litt. 
(Ky.) 187; Ball v. Lively, 4 Dana 
(Ky.) 369. 

12. Waters v- Shinn, 178 Fed. 345; 
Petty v. Malier, 15 B. Mon. (Ky.) 591; 
Chambers v. Davis, 15 B. Mon. (Ky.) 
522; Tribble v. Frame, 5 Litt. (Ky.) 
187; Jackson v. Haviland, 13 Johns. 
CN. Y.) 229. 

13. Chapman v. Shannon, 6 Ky. 
Op. 30; Dawson v. Chippewa Cir. 
Judge, 127 Mich. 328, 86 NW 801; Doe 
v. Bennett, 4 B. & C. 897, 10 ECL 849, 
107 Reprint 1298. 

[a] If several demises are laid in 
tne declaration, from several lessors, 
and the court gives judgment for 
plaintiff to recover his “terms yet to 
come, the judgment will be sus- 
tained, and plaintiff can have only one 


execution. Camden v. Haskill, 3 
Rand. (24 Va.) 462. 

14. See infra § 331. 

Tos eDawson., Wee) Chi eeCue gis 


Judge, 127 Mich. 328, 86 NW8 

16. Gillespie Ms Rout, 39) Els 147: 
Doe v. Roe, 5 N. 511. 

[a] On penueete nanan of stipu- 
lations execution may properly issue. 
Doe v. Roe, 5 N. B. 

17. Howard v. Murray, 203 Pa. 464, 
53 A 342 (if plaintiffs are entitled to 
possession under a deed conditioned 
to make certain payments to desis- 
nated persons no habere facias will 
issue until plaintiffs pay into court 
to those legally entitled to receive 
the same the amount contracted to be 
paid). 

[a] Notice or taxation of costs.— 
It is not a prer equisite to the issuance 
of a writ of possession that a notice 
thereof should be filed or that costs 
be taxed, where the statute as to 


upon the payment of delinquent taxes 
where plaintiff did not claim under 
the party in whose name_the land 
was returned delinquent. Harvey v. 
Hoffman, 108 Va. 626, 62 SE 371. 
18. Frame v. Smith, be Litt. ((Cixy:) 


305. 

{a] An occupying claimant (1) 
who has been adjudged not to be the 
owner may, in an action to recover 
for the improvements, retain posses- 
sion until the latter proceeding is de- 
termined. Webster City, etc., R. Co, 
v. Newson, 70 Iowa 355, 30 NW 738. 
(2) Although the successful claimant, 
under the occupying claimant law, is 
entitled to a writ of possession where 
he pays into court the amount re- 
ported against him, yet defendant 
cannot be evicted until he has had 
an opportunity to gather growing 
crops, where improvements were 
made by himself. Frame v. Smith, 5 
Litt. (Ky.) 305. (3) But if defend- 
ant, after commissioners are ap- 
pointed under the occupant laws, fails 
to cause them to act and report, 
plaintiff may have an order for a 
writ of possession. Bodley v. Hord, 
Tall Bee MOMs Gy) pidcels 

19. Strabala v. Lewis, 80 Iowa 510, 
45 NW 871. 

20. Vasquez v. Ewing, 24 Mo. 31, 
$8 come 694; Craft v. Yeaney, 66 Pa. 


Ma Where defendant, a tenant in 
common, gives a deed of the premises 
to plaintiff it is such an ouster as to 
terminate the tenancy and an actual 
execution of the writ becomes un- 
necessary. Vasquez v. Ewing, 24 Mo. 
31, 66 AmD 694. 

21. Squires v. Riggs. 3 N. C. 150; 
Jordan v. Burke, 4 LTNS (Pa.) 123. 

fa] On disclaimer of part of the 
premises, plaintiff may take out a 
writ of possession for the part dis- 
claimed, proceeding to trial as to the 
rest. Squires v. Riggs, 3 N. C. 150. 

22. Sens v. Johnston,*25 Us C: 
OB Gl 
Ses supra § 327. 

. S. v. Slaymaker, 27 
“No. L613) 4. Wash. GC: 


Cal.—Rousset v. Reay, 3 Cal. Unrep. 
Cas, T1381 P 90023 2a sae 

Ky.—Gresham v. Thum, 3 Mete. 
287, 77 AmD 174; Weatherhead v. 
Cunningham, 4 Dana 78; Fowler v. 


24 AmD 315. 

Eng.—Doe v. Roe, 1 Taunt, 55, 127 
Reprint 751, 

[a] Where lapse of time after re- 
éntry is sufficient to create title by 
adverse possession, motion for alias 
writ should not be entertained. Rous- 
get we Reay, 3 iets Unrep. Cas. 717, 

PEO 00 Sa) ay 

a b] But to Beh the issuance of 
an alias writ the delivery of posses- 
sion must be effectual and not merely 
formal, and if plaintiff is put 
into possession under circumstances 
plainly intimating that such posses- 
sion is but formal and momentary, 
and he is accordingly ousted again, 
such putting into possession is in- 
sufficient and an alias writ may issue 
immediately. Gresham v. Thum, 3 
Mete. (Ky.) 287, 77 AmD 174. 

25.00 Us S va Slaymaker, a . Cas. 
Nowd'6 003. e4 VWiash oun Ge Rous-= 
set v. Reay, 3 Cal. Unrep. ‘ast Wats 
By LENG Es BE alba 

fa] One who is not a party to the 
suit, although the writ of possession 
is issued against him, and who re- 
enters may show on a motion for an 
alias writ that he was not a member 
of defendant’s family, and that his 
possession was open and notorious, 
and that he was owner of the prem- 
ises and was not a party to the’eject- 
ment suit. Rousset v. Reay, 3 Cal. 
Unreps Casi (1 7sisloke 19 00h 3 zenomdae 

26) 2 Ursa Slaymaker, 27_. Gas: 
No. 16,313, 4 Wash. C. C. 169; Griffeth 
Vv. Dobson, a Penr. ; 
Doe v. Roe, 2 Dowl. P. C. ‘ 
Stacpole v. Walsh, ik R. 6 Ir. 444. 
rons Wilson v. *Chanton, 6\aky 
Rep. S. 255; Doe v. Roe. 1 Taunt. 
BGs 14 Reprint 751 (both holding 
that after possession has been given 
to plaintiff under a writ and defend- 
ant retakes possession afterward an- 
other writ will not issue). 

27. Van Rensselaer v. Witbeck, 2 
Lans. (N. Y.) one Jackson v. Hawley, 
11 Wend. (N. Y.) 182. 

28. Rousset v. eee 3 Cal. Unrep. 
Cas. 717, 31 P 900, 32 P 171. But see 
Baker v. Butte Water Co., 40 Mont. 
583, 107 P 819, 135 AmSR 642 (hold- 
ing that plaintiff would be left to his 
remedy for contempt proceedings). 


29. Philadelphia v. Hood, 3 Pa. 
Super. 373. 
30. Chambers v. Jones, 17 Del. 


a ae ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 328-331] 


of such alias writ, and as bearing on the question 
whether defendant had reéntered into possession of 
any of plaintiff’s laud as described in the judgment, 
evidence of a resurvey, made after the trial by the 
surveyor who testified on the trial, is not improper.*+ 

[§ 329] 2. Nature, Form, and Requisites. The 
name of the writ at common law is ‘‘habere facias 
possessionem’’*? or ‘‘writ of possession,’’*? and not 
‘‘writ’of ejectment.’’*4 Under the codes and prac- 
tice acts the writ is one of the several kinds 
of executions and is sometimes called a ‘‘special] 
execution.’’*> The wi.t is not analogous to ar 
execution against personal property where a levy 
is necessary to subject it to the operation of the 
writ, but is more analogous to a proceeding to sell 
real estate under an execution.°® The writ should 
pursue the judgment.*7 It is irregular to issue 
a joint habere facias upon separate judgments ;** 
and if plaintiff has recovered his term in the un- 
divided share of one tenant in common, the lessors 
must at their peril take out a writ of possession only 
for the land of which they have title.2° The premises 
must be so described as to be capable of identifica- 
tion by the officer who is commanded to execute it ;*° 
and, of course, if both the writ and the judgment 
are insufficient to show the location and extent of 


ESECTMENT 
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the premises it cannot be executed.* 

[§ 330] 3. In Whose Favor. The writ should 
be issued in favor of plaintiff in the original judg- 
ment*? even after conveyance to a third person of 
the land recovered,*? although, it is held, it may 
issue in favor of plaintiff’s grantee.** A successful 
defendant is not entitled to a writ of final process 
in the ejectment suit.*° 

[§ 331] 4. Time of Issuance. A writ of pos- 
session may issue forthwith,*® after verdict and 
judgment in favor of ‘plaintiff,47 or even before entry 
of judgment in some jurisdictions,#® without any 
further order of the court.4® At common law the 
writ may issue within a year and a day after 
judgment,°° although a different period may be pre- 
seribed by statute,°' but as a rule it cannot issue 
thereafter>? unless the judgment is_ revived,>? 
although it has been held in some cases that no 
length of time can deprive a party of the right to 
issue a writ of possession®* in the absence of stat- 
utory provision to the contrary.®> But plaintiff can- 
not have a writ after the expiration of the demise 
laid,®® or after return of one writ as executed.®? 

After death of party. The writ may issue after 
the death of plaintiff °* or of his lessor.6° So it may 


209, 39 A 1098. 


{a] Notice to the party to whom| W. 


an alias writ is directed should be 
given. White v. Robinson, 3 Pennyp. 
(Pa.)- 222. 

pozounds of restitution see infra § 


31. Dutra v. Pereira, 135 Cal. 320, 
Gio R281. 

32. See Gilmer v. Poindexter, 10 
How, (CU. S>- 267, 265, 13 L. ed. 411; 
Bartley v. Bingham, 34 Fla. 19, 15 
S 592; Hicks v. Johnson, 12 N. J. L. 
275; Doe v. Henderson, 18 N. B. 16; 
Peconic Vea sbDainman;,). Us'C. C.. PB: 


[a] Habere facias possessionem is 
the process commonly resorted to by 
the successful party in an action of 
ejectment for the purpose of being 
placed by the sheriff in the actual 

ossession of the land recovered. It 
is commonly termed simply ‘‘habere 
facias7onm “hab. fa. Black bab: 

[b] Forms of habere facias pos- 
sessionem see Adams EHEjectm. p 364 
et seq. 

83. Bartley v. Bingham, 34 Fla. 
19, 15 S 592. 

[a] A writ of possession is the 
writ employed to enforce a judgment 
to recover the possession of land. 
Black L. D. 

[b] Forms of writ of possession 
see Adams Ejectm. p 497 et seq. 

34. Bartley v. Bingham, 34 Fla. 
195 15087592: 
yore of assistance see 5 C. J. p 

35. See statutory provisions; and 
generally Executions [17 Cyc 921]. 

36. Witbeck v. Van Rensselaer, 64 
N. Y. 27 [aff 2 Hun. 55,.4-Thomps. & 
GC... 282]. 

87. Williams v. Kelso, 7 La. 406; 
Skinner v. Hannan, 81 Hun 376, 30 
NYS 987. 

{a] Thus a writ is irregular when 
issued on a judgment for an un- 
divided interest which directs the 
sheriff to put plaintiff in possession 
of the whole premises. Skinner v. 
Hannan, 81 Hun 376, 30 NYS 987. 

7 Lowry v. Jenkins, 3 Bibb (Ky.) 


peat Godfrey v. Cartwright, 15 N. 
“40. ‘Cal.—Lawrence v. Davidson, 
44 Cal. 177. 
Ga.—Hicks v. Brinson, 100 Ga. 595, 
28 SE 380. 
Sor womack v. Gardner, 6 Ky. Op. 
6. 
La.—Williams v. Kelso, 7 La. 406. 


Md.—Fenwick v. Floyd, 1 Harr. & 
Gate: 


Pa Griffeth v. Dobson, 3 Penr. & 


- 228. 

[a] If it is possible of identifica- 
tion by the sheriff, it is not_void for 
uncertainty. Lawrence v. Davidson, 
44 Cal. 177. ! 

[b] ‘he quantity of the land is 
not an essential part of the descrip- 
tion in the writ where it is otherwise 
sufficiently described. Griffeth v. 
Dobson, 3 Penr. & W. (Pa.)_ 228. 

41. Williams v. Kelso, 7 La. 406. 

[a] So if it is impossible, taking 
the verdict as a whole, to ascertain 
what land is covered, such verdict 
finding for a portion only of the land, 
no writ of possession should issue. 
Hicks v. Brinson, 100 Ga. 595, 28 SH 
380. 

42. Penn v. Klyne, 19 F. Cas. No. 
10,936, Pet=C. C. 446. 

43. Penn v. Klyne, 19 F. Cas. No. 
10,936, Pet. C. C. 446. 

44. Shultes v. Sickles, 147 N. Y. 
704, 41 NE 574. 

45. Shaffer v. Austin, 68 Kan. 234, 
(4ePHtaAs. 

[a] The reason assigned is that 
such a writ would be beyond the is- 
sues and therefore void. Shaffer v. 
Austin, 68 Kan. 234, 74 P1118. | 

{b] Rule applied.—Where judg- 
ment is awarded a defendant whose 
possession is confessed through a 
tenant, the allowance of a writ of as- 
sistance to put him in possession is 
improper. Shaffer v. Austin, 68 Kan. 
34.074 PP A118. 

Collection of costs see infra § 357. 

46. Baum v. Roper, 1 Cal. A. 435, 
82 P 390; Bourguignon v. Boudous- 
quie, 7 Mart. N. S. (La.) 156; Doe v. 
Bennett, 4 B. & C. 897, 10 BCL 849, 
107 Reprint 1293; Rudd v. Frank, 17 
Ont. 758. 

fa] Question of damages being 
left open has been held not to affect 
the rule. Bourguignon v. Boudous- 
quie, 7 Mart. N. S. (La.) 156. 

47. Doe v. Bennett, 4 B. & C. 897, 
10 ECL 849, 107 Reprint 1293; and 
cases supra note 46. 

48. Baum v. Roper, 1 Cal. A. 435, 
82 P 390. 

49. Doe v. Bennett, 4 B. & C. 897, 
10 ECL. 849, 107 Reprint 1293. 

[a] Where the landlord defends, 
execution may be issued against him 
without any further order of the 
court. Doe v. Bennett, 4 B. & C. 897, 
10 ECL 849, 107 Reprint 1298. 

[b] Where a verdict is conditional 
on plaintiff tendering defendant a cer- 
tain sum of money, execution cannot 
issue on the judgment without leave 
of court or compliance with the con- 
dition. Mawhinney v. Shallcross, 2 


ve Co. 164. See also infra §§ 402, 


50. King v. Davis, 137 Fed. 198 
[aff 157 Fed. 676, 85 CCA 348]; Berry 
v. Triplett, 2 A. K. Marsh. (Ky.) 61; 
Hess v. Sims, 1 Yerg. (Tenn.) 143. 

51. See statutory provisions; and 
generally Executions [17 Cyc 878]. 

52. Hess v. Sims, 1 Yerg. (Tenn.) 
143 (if issued it is-voidable and may 
be quashed). 

[a] Woidable and quashable.— 
Hess v. Sims, 1 Yerg. (Tenn.) 143. 

53. King v. Davis, 137 Fed. 198 
[aff 157 Fed. 676, 85 CCA 348]. 

54. Riddle v. Ratliff, 8 La. Ann. 
106; Shultes v. Sickles, 70 Hun 479, 
24 NYS 145 [aff 147 N. Y. 704, 41 NE 
574] (where it was granted after 
twenty years from the rendition of 
the judgment). But see Van Rens- 
selaer v. Wright, 56 Hun 39, 8 NYS 
885 [app dism 121 N. Y. 626, 25 NB 
3]; Van Rensselaer v. Shafer, 8 NYS 
888 (both holding that a writ of pos- 
session would not be granted after a 
lapse of twenty years from the time 
the judgment was granted). 

[a] Motion for leave to issue exe- 
cution need be served only on defend- 
ant in the action, under Code Civ. 
Proc, § 1378. Shultes v. Sickles, 70 
Hun 479, 24 NYS 145 [aff 147 N. Y. 
704, 41 NE 574]. 

55. See statutory provisions; and 
Wilson v. School Trustees, 138 Ill. 
285, 27 NE 1103; Bowar v. Chicago, 
West Div. R. Co¥ 136 Ill. 101, 26 NB 
702, 12 LRA 81 [dist Oetgen v. Ross, 
47 Tll. 142, 95 AmD 568]: 

56. Smith v. Hornback, 3 A. K. 
Marsh. (Ky.) 392; Robertson v. Mor- 
gan, 2 Bibb (Ky.) 148; Jackson vy. 
Haviland, 13 Johns. (N. Y.) 229. 

fal Judgment must be enforced 
within the period laid in the demise 
or the rieht of entry thereunder is 
lost. Jackson v. Haviland, 13 Johns. 
GONG Y)) 22:93 

57. See supra § 328. 

58. Howell v. Eldridge, 21 Wend. 
or Y.) 678; Weaver v. Wible, 72 Pa. 

_[a] Where one of two plaintiffs 
dies after judgment, execution may 
issue without scire facias, but must 
be in joint names of both plaintiffs. 
nay bien v. Eldridge, 21 Wend. (N. Y.) 

59. Penn v. Klyne, 19 F. Cas. No. 
10,936, Pet. C. C. 446; Wilson v. Hall, 
35 N. C. 489, 

fa] Where defendants are part of 
heirs of a lessor the proceedings 
under judgment and execution should 
be modified not by putting defendant 
out of possession but by putting in 


1222 [19 .C.J.] 
issue after the death of defendant;®° but there 
should be a revival of the judgment,** or a sugges- 
tion of the death? A purchaser may also be 
authorized to control the judgment and revive it in 
the name of the executor of plaintiff, for the pur- 
pose of gaining possession.® 

[§ 332] 5. Execution of Process—a. In General. 
In so far as applicable the general rules as to the 
execution of final process in civil actions will con- 
bLOUSS 

[§ 333] b. Time of Execution. It has been held 
that a writ of possession cannot be executed after 
the term as laid in the declaration;®° nor after the 
return day,°* but there is authority to the con- 
trary.°" 

[§ 334] c¢. Manner of Execution. The due ex- 
ecution of a writ of possession requires that plain- 
tiff be put into full and complete possession,®* or 
at least a valid notice given to defendant to yield 
possession.®°® The court will not order the sheriff 
to execute a writ of possession in any particular 
manner.’® Plaintiff should point out the premises 
to the officer,7! who should deliver possession ac- 
cording to plaintiff’s directions, who takes posses- 
sion at his peril.‘?. If more land is delivered than 
is covered by the judgment, the delivery is good 
to the extent of the recovery.’* Plaintiff may 
be put in possession, even though not all of de- 


the other heirs with them. Wilson v. 72; 
Hall, 35 N. C. 489. 


EJECTMENT 


Dickinson v. Huntington, 
Fed. 703, 109 CCA 523 [aff 156 Fed. 


[§§ 331-335 


fendant’s goods 7 or not any of his personal prop- 
erty is removed.7® Possession may be delivered by 
the officer, even though from the character and 
situation of the premises it is physically impossible 
to make an actual entry,’® or the land is under 
water.77 But if the interest of the lessors is not 
tangible or visible, an actual entry and delivery of 
possession by the sheriff will be impossible.*® 

If an undivided part is recovered, plaintiff is to he 
put into possession thereof with defendant.’® 

If two recoveries are had for the same land, one 
against a certain party and the other in favor of 
the latter against another, the sheriff, holding both 
writs, should execute them simultaneously, leaying 
the first party in possession against both.®° 

[§ 335] d. Persons Subject to Ouster. It is the 
duty of the sheriff to oust the person against whom 
the judgment was rendered on which the writ of 
possession was issued.®! Since the officer is not 
clothed with any judicial power to pass upon the 
right of parties who are found upon the premises, 
other than defendants,*? in the absence of a restric- 
tive statutory provision,®* it may be broadly stated 
that such officer is bound to put plaintiff in full, 
actual, and complete possession, removing defendant 
as well as all other persons from the premises.** This 
rule includes persons claiming under defendant,®5 


185 81. State v. Staed, i Mo. 248, 45 
3]. 


SW 50 [rev 64 Mo. A. 


60. State v. Michaels, 8 Blackf.|700]; Simpson v. Shannon, 5 Litt. 82. Hall v. Dexter, 11 F. Cas. No. 
(Ind.) 436; Nesbit v. Manro, 11 Gill] (Ky.) 322; Jackson v. Rathbone, 3| 5,929, 3 Sawy. 434; Long v. Neville, 
& J. (Ma.) 261. Cow. (N. Y.) 291. 36 Cal. 455, 95 AmD 199; Mononga- 

61. State v. Michaels, 8 Blackf. {a] The officer’s duty is purely | hela Valley Camp Meeting Assoc. v. 
(Ind.) 436. ministerial to deliver possession of] Patterson, 96 Pa. 469. 

62. Nesbit v. Manro, 11 Gill & J.| the land pointed out to him by plain- [a] It is not left to the judgment 
(Md.) 261. tiff. Huntington v, Taylor, 156 Fed.| of the officer to determine whether 


[a] Where without a suggestion 
of the death of one of the terre-ten- 
ants the writ stated that the judg- 
ment was against two defendants and 
proceeded against the other terre- 
tenant only, ‘advantage may be taken 
of fe eras Nesbit v. Manro, 11 
Gill & (Md.) 261. 

63. Balk Vv. Lively, 4 Dana (Ky.) 


369. 

64 See Executions [17 Cye 1049]. 

65. Chambers v. Pleak, 6 Dana 
(Ky.) 426, 32 AmD 78. See also cases 
oupe note, 56. 

U. S. v. Slaymaker, 27 F. Cas. 
No me 313, 4 Wash. C. C. 169. 

67. Witbeck vy. Nee or isiaoes 2 
Hun 55 [aff 64 N, Y. 27] (it may be 
executed thereafter, the command to 
return the writ being merely di- 
rectory, and if possession is taken 
it will be presumed that the officer 
commenced to execute such writ be- 
fore the return day). 

68. Lankford v. Green, 62 Ala. 
314; Newell v. Whigham, 102 N. Y. 
20, 6 NE 673, 9 NYCivProc 360 [rev 
16 NY WklyDig 295]; Wengert v. 
Zimmerman, 33 Pa. 508 (recognizing 
rule). 

[a] The sheriff may take a lease 
from defendant on a nominal rent and 
leave him in possession until the 
weather permits him to move. Wen- 
gert v. Zimmerman, 33 Pa. 508. 

69. Lankford v. Green, 62 Ala. 314. 

{a] A mere notification to the per- 
son in possession that the sheriff 
holds such writ, and such person is 
left in full and undisturbed posses- 
sion, the execution of the writ is 
insufficient. Newell v. Whigham, 102 
N. Y. 20, 6 NE 673, 9 NYCivProc 360 
{rev 16 NYWklyDig 295]. 

{b] Merely riding around the land 
and stating that he puts plaintiff in 
possession will not be an execution 
of the writ. Lankfort v. Green, 62 
es $14. 

0. Bowie v. Brahe, 11 N. Y. Super. 
676, 2 AbbPr 161. 
71. Den v. O’Hanlin, 18 N. J. L. 


127. 


700 [aff 185 Fed. 703, 109 CCA 523]. 

{b] The officer has no right of 
appeal to the court for instructions 
because of protests or notice served 
on him by persons, not parties to the 
action, who claim independent rights 
in the land. Dickinson v. Huntington, 
185 Fed. 703,109 CCA 523 [aff 156 
Fed. 700]. 

{c] Inquiry as to subsequently 
acquired title—Where plaintiff has 
recovered judgment and is entitled 
to receive possession, he is not bound 
to inquire as to a Subsequently ac- 
quired title under which defendant 
claims to hold. Kercheval v. Ambler, 
4 Dana (Ky.) 4 

73. Ball v. Doe, 1 Dana (Ky.) 60. 

[a] If the declaration, verdict, 
and judgment are general plaintiff 
may at his peril take possession un- 
der his writ to any extent he chooses, 
subject to be put right by the court 
if he takes too much, but where a 
special verdict locates the premises 
the parties and the sheriff must be 
guided thereby. Jackson v. Rath- 
bone, 3 Cow. (N. Y.) 291. 

74. Scott v. Richardson, 2 B. Mon. 
(Ky.) 507, 38 AmD 170. 

75. Witbeck v. Van Rensselaer, 64 
Ne YE 27: d 

76. Falvey v. Elliott, 22 AlbLJ 
(N. Y.) 156 (where the recovery was 
for a strip of land on which defend- 
ant’s wall projected a few inches, and 
plaintiff’s house was so close to the 
wall that it was impossible to get 
between them, a removal by the 
officer of a portion of the wall which 
could be reached and a return that 
he had delivered possession was suffi- 
cient). 

77. Perrine v. Bergen, 14 N. J. L. 
355, 27 AmD 63. 

78. Rowan v. Kelsey, 18 Barb. (N. 
Y.) 484 [rev on other grounds 4 Abb. 
Dee. 125, 2 Keyes 594]. 
ienet Ash v. McGill, 6 Whart. (Pa.) 

80. Miller v. Vaughan, 73 Ala. 312. 
See also Jones v. Chiles, 2 Dana (Ky.) 
25; and infra § 335 note 98 [a]. 


parties entering upon land after suit 
in ejectment has been commenced 
have a title advefse to the parties of 
the suit and anterior to the suit; 
and he is not clothed with any ju- 
dicial power to pass upon the rights 
of the parties found upon the prem- 
ises other than defendant. Hall v. 
Dexter;oll Fi Casi’ Non'55929: 


[b] Indemnity.—If he finds other 
persons in possession than those 
named, and there is a reasonable 


doubt whether or not he has a right 
to remove them, he may demand in- 
demnity. Long v. Neville, 36 Cal: 
455, 95 AmD 199. 

83. See statutory provisions. 

{a] He is orly authorized where 
the statute so limits him, to dispos- 
sess defendant and those claiming 
under him. He can receive no counter 
affidavits making any issue for sub- 
sequent trial. Powell v. Lawson, 49 
Ga. 290. 

84. Harper v. Hill, 35 aes 63; 
Union Tp. v. Bayliss, 40 N. L. 60; 
B= p: Black, 18S! Cy 5 83 ave cases 
infra notes 85-97. 

{a] Defendant cannot restrain 
execution of the judgment by attorn- 
ing to the holder of the paramount 
legal title and receiving possession 
oo him. Harper v. Hill, 35 Miss. 

[b] Persons in possession will be 
turned out where they were served 
with ‘notice as tenants in possession, 
but refused to enter into the consent 
rule and judgment was entered as 
to them against the casual ejector, 
with stay of execution, but execution 
is thereafter returned. Hancock v. 
Fen, 24 N. J. L. 544. 

85. Ark.—Ritchie v. Johnson, 50 
Ark. 551, 8 SW 942, 7 AmSR 118. 

Cal.—Huerstal v. Muir, 64 Cal. 450, 
2 P 33; Mayne v. Jones, 34 Cal. 4838. 

Kan.—Harrod v. Burke, 76 Kan. 
909, 92 P 1128, 1283 AmSR 179. 

Ky.—Long v. Morton, 2 A. K. 
Marsh. 39 (although not made a 
party). 


— 


a2stetopments and changes in the law see cumulative Annotations, same title, page and note number. 
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since the commencement of the action;®* all who 
enter pending the action,’’ although such persons 
came in under a third party, where it is not shown 
that the latter entered before suit brought, or under 
an adverse title;** all who have acquired possession 
subsequent to filing of the lis pendens, or who had 
actual notice of the pendency of the action;§® the 
landlord of defendant tenant,9° although not a 
formal party ;** persons claiming under the landlord 
of defendant,®°? even without notice of the suit;% 
defendant’s wife;®* an owner of an undivided in- 
terest,°> notwithstanding another undivided interest 
is owned by his minor son;®* and a third person 
claiming to be in possession in his own right.97 
But the rule does not generally include strangers to 
the proceeding®® unless they are in possession by eol- 
lusion ;°° one claiming under such stranger;! one as 
to whom the suit was dismissed ;? one whose posses- 
sion is distinet from that for which the action is 
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stranger. 


brought; or one claiming under a paramount‘ or 


Woe v. Harrington, 41 Mo. 

N. Y.—Jackson v. Tuttle, 9 Cow. 
233 [rev on other grounds 6 Wend. 
213, 21 AmD 306] (stating also when 
the rule should be otherwise). 

Pa.—Hessel v. Johnson, 124 Pa. 233, 
16 A 855. 

[a] It will be presumed, in the 
absence of evidence to the eontrary, 
that where the sheriff under a writ 
of possession returns that he has 
executed the writ, and has put outa 
person, naming him, who was not a 
party to the action, he performed his 
duty properly, and that the person 
so removed held under a party or 
someone in privity with a party to 
the action, and was therefore bound 
by the judgment... Harrod v. Burke, 
Teen 909, 92 P 1128, 123 AmSR 

86. Ritchie v. Johnson, 50 Ark. 551, 

8 SW 942, 7 AmSR 118; Fogarty v. 
Sparks, 22 Cal. 142; Hillyard v. Fick, 
89 Kan. 108, 130 P 675; and cases 
supra note 85. 
* [a] One is in privity with and pre- 
sumed to hold under defendant where 
he enters the premises pending eject- 
ment, and after recovery in a pro- 
ceeding for writ of possession against 
him an answer alleging that he holds 
under an independent title is insuffi- 
cient. Ritchie v. Johnson, 50 Ark, 
551, 8 Sw 942, 7 AmSR 118. 

87. Leese v. Clark, 29 Cal. 664; 
Wallen v. Huff, 3 Sneed (Tenn.) 82, 
65 AmD 49; Hickman v. Dale, 7 Yerg. 
(Tenn.) 149; Delancey v. Commercial 
Trust Co., 51 Wash. 542,'99 P 574, 130 
AmSR 1112. 

88. Leese v. Clark, 29 Cal. 664. 
See also Webster v. Filley, 43 Kan. 
475, 23 P 1080 (where after judgment 
in ejectment between tax holders, the 
successful claimant made a motion 
for an alias writ of restitution 
against the purchaser from the orig- 
inal owner, who was then in posses- 
sion, but who was not a party to the 
action, and-the court made an order 
against him, determining adversely 
his right of possession in favor of 
the successful claimant, it was error 
to determine the purchaser’s title and 
rivht to possession on such motion). 

89. King v. Davis, 137 Fed. 222 
faff 157 Fed. 676, 85 CCA 348]; 
Fogarty v. Sparks, 22 Cal. 142. 

fal Ome cannot rely upon failure 
to file lis pendens where he obtains 
possession after entry of final judg- 
ment, as the snit was merged in the 
judgment which became notice to all 
the world before he obtained posses- 
sion. Wesley v. Tindal, 81 Fed. 612. 

90. Smith v. Gayle, 58 Ala. 600; 
Rodgers v. Bell, 538 Ga. 94; Crane v. 
Cameron, 71 Kan. 880, 81 P 480, 87 P 
ae Herr v. Weston, 32 U. C. Q. B. 


[a] The holders of the legal title 
to land are bound by judgments 
rendered in actions of ejectment 
brought against their tenants of 


which they are notified and which 
they defend, and writs of ouster may 


be awarded against them and against 


all persons in possession of the land 
claiming under them. Crane v. Cam- 
eron, 71 Kan. 880, 81 P 480, 87 P 466. 
But see Oetgen v. Ross, 47 Ill. 142, 
95 AmD 468 (where a landlord has 
received no notice, as required by 
statute, of the pendency of a suit in 
ejectment against his tenant, and 
was chargeable with no fault of 
laches, and, pending the suit, posses- 
sion had been surrendered to him, 
he could not be evicted by a writ 
of possession issued on the judgment 
against the tenant; and the writ was 
stayed accordingly for the landlord 
to be made a party and a trial to be 
had on the merits). 

91. Smith v. Gayle, 58 Ala. 600; 
Rodgers v, Bell, 53 Ga. 94. 
92. Long v. Neville, 29 Cal. 131. 

fa] Where the landlord defends 
a a pleads for his tenant, habere 
facias rightfully issues against the 
tenant in possession. Grubbs v. Pick- 
ett, 1 A. K. Marsh. (Ky.) 253. 

93. Long v. Neville, 29 Cal. 131. 

94. Huerstal v. Muir, 64 Cal. 450, 
2 P 33; Johnson v. Fullerton, 44 Pa. 
466. 
[a] Divorce proceedings instituted 
prior to the commencement of the ac- 
tion for possession do not affect the 
rule, if the wife’s only claim to the 
property is such as she has by reason 
of her martial relation. Gray v. 
Nunan, 63 Cal. 220. : 

95. State v. Staed, 143 Mo. 248, 45 
SW 50 [rev 64 Mo. A. 453] 


96. State v. Staed, 143 Mo. 248, 45 
Sw 50 [rev 64 Mo. A. 453]. 

97. Kelly v. Northrop, 159 Pa. 537, 
28 A 364. 


98. Ala—lLeech v. Karthaus, 135 
Ala. 396, 33 S 342 (recognizing rule). 

Cal.—Mayo v. Sprout, 45 Cal. 99; 
Ford v. Doyle, 37 Cal. 346; Rogers v. 
Parish, (i859 Calc 1273) Hogarty vv. 
Sparks, 22 Cal. 142. 

Ky.—Puckett v. Jameson, 157 Ky. 
172, 162 SW 801; Kercheval v. Ambler, 
4 Dana 166 (rule qualified in this 
ease); Kercheval v. Ambler, 7 J. J. 
Marsh. 626, 23 AmD 446; Talbott v. 
Dowd, 9 Ky. Op. 139; Ransdall v. 
Tristler, 1 Ky. Op. 226. 

Mo.—Georges v. Hufschmidt, 44 
Mo. 179; Garrison v. Savignac, 25 Mo. 
47, 69 AmD 448; Oakes v. Aldridge, 46 
Mo. A. 11. 

N. Y.—Ex p. Reynolds, 1 Cai. 500. 

Pa.—Fellows v. Loomis, 15 Pa. 
Dist. 247. 

Porto Rico.—Kortright v. Cruz de 
Godines, 1 Porto Rico Fed. 172. _ 

[a] If two ejectments, by differ- 
ent plaintiffs with different titles, are 
brought against the same tenants, 
and one plaintiff recovers and is put 
in possession, and afterward the other 
recovers, the latter cannot turn ovt 
the former by his habere facias but 
must try his right in a new suit with 
him. Jones v. Chiles, 2 Dana (Ky.) 
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adverse paramount title,> without a day in court.® 
Nor can one in possession under a mortgage fore- 
closure against defendant be ousted by a writ of 
possession in defendant’s favor.’ A recovery against 
one tenant in common alone authorizes only a dives- 
titure of his possession and not that of those not 
sued ;® nor can a writ of restitution against such ten- 
ant be served upon the grantee of defendant’s co- 
tenant in a deed executed pending litigation;® nor 
can one of two persons in joint possession be ex- 
pelled under a writ of possession in an action by a 
A lessor ought not to take possession 
under a judgment against the casual ejector while an 
issue with one of the tenants in joint possession is 
undetermined,'t even though there has been a de- 
fault of appearance by the other tenant.?2 

[$ 336] 6. Stay, 
The court rendering the judgment, if justice re- 
quires it, may recall,'? or vacate, or quash,'* a writ; 


Quashal, and Other Relief. 


25. See also Miller v. Vaughan, 73 
Ala. 312; and supra § 334 text and 
note 80. 

[b] Where a writ is actually, al- 
though illegally, issued to strangers 
after a writ had been issued to plain- 
tiff, an application for a rehearing 
filed, and a supersedeas bond exe- 
cuted to plaintiff, they are liable to 
plaintiff on denial of their petition 
for rehearing, as in a common-law ob- 
ligation, for all injuries sustained by 
issuance of the writ. Leech v. Kar- 
thaus, 135 Ala. 396, 33 S 342. 

99. Wetherbee v. Dunn, 36 Cal. 147, 
95 AmD 166. 

1. Krepps v. Mitchell, 156 Pa. 320, 
27 A 161 (person asked to intervene 
but was refused). 
ait McLeran v. McNamara, 60 Cal. 
3. Howard v. Kennedy, 4 Ala. 592, 
39 AmD 307; Blankenship v. King, 
157 Fed. 676, 85 CCA 348. 

[a] Where the possession of one 
not a party to the action would he 
illegally disturbed by the execution 
he is entitled to an order directing 
the marshal, in executing the writ, to 
leave his possession undisturbed. 
King v. Davis, 137 Fed. 222 [aff sub 
nom. Blankenship v. King, 157 Fed. 
676, 85 CCA 348]. 

4. Atkinson v. Dixon, 89 Mo. 464, 
SW 13; Raw v. Stevenson, 24 Pittsb 
LegJ (Pa.) 145. 

[a] Where a stranger is in pos- 
session claiming by a title paramount 
fo the defendant, the sheriff cannot 
be compelled under a writ of habere 
facias, to remove him without an 
order of the court, although he came 
into possession pending the action. 
Raw v. Stevenson, 24 PittsbLegJ 
<Pa.) 145. 

5. Baker v. Butte Water Co., 40 
Mont. 583, 107 P 819, 135 AmSR 642; 
Smith _v. Pretty, 22 Wis. 655. 

6. Hessel v. Fritz, 124 Pa. 229, 16 
A 853. 

7. Huntington v. Forkson, 7 Hill 
CNG Ye) 95: 

8. Breeding v. Taylor, 6 B. Mon. 
(Ky.) 62. 


9. Wattson v. Dowling, 29 Cal. 124. 
10. Stokes v. Morrow, 54 Ga. 597. 
aoe Doe v. Easterbrooks, 3 N. B. 
we Doe v. Easterbrooks, 8 N. B. 
13. Oetgen v. Ross, 47 Ill. 142, 95 
AmD 468; Kortright v. Cruz de 


Godines, 1 Porto Rico Fed. 172. 

14, U. S—Thomas v. Newton, 23 
F, Cas. No, 13,905, Pet. Cc. C. 444. 
EN ges eiaze: pa v. Vaughan, 73 Ala. 


p Gal—Hyde v. Boyle, 98 Cal. 1, 29 
Ky.—Puckett v. Jameson, 157 Ky. 

172, 162 SW 801. 

ths J.—Sheppard v. ond INGE SD ay i 
Pa.—Coughanour v. Bloodgood, 27 

Pa. 285. 
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but the title cannot be retried on a motion to 
quash.t® 

A stay of execution may also be granted,!® but 
only on a proper showing.17 Thus a writ of pos- 
session should not be stayed on suggestion that the 
title is in some other person;'® upon the applica- 
tion of one not entitled to, nor in actual possession 
of, the land described in the writ;!9 on motion of 
the landlord jointly sued with the tenant who has 
answered, where the action as to him has been dis- 
missed ;?° or for the purpose of awaiting a report 
of a commissioner for the value of the rents and 
improvements;?! or in vacation at the instance of 
a stranger to the judgment.?? , 

Injunction. Enforcement of the writ may be 
enjoined,”* but only.in a proper case on a sufficient 
showing.** But equitable relief will not be granted 
as to matters of legal cognizance, when no excuse 
is shown why complainant did not apply to a court 
of law therefor.?® 

Contempt proceedings may lie against a defendant 
who disobeys the order or mandate of the court.?® 


[§ 337] 7. Officer’s Return. Defendant cannot 
Ont.—Popplewell v. Abbott, 5 U. 
COMB OF'SH) 245: it was not error, 


See also Executions [17 Cyc 1152]. 
[a] Improper use of process.— 
Miller v. Vaughan, 73 Ala. 312. 


{[b] Land not covered by writ.—| statute. 
eee v. Jameson, 157 Ky. 172, 162]|Co., 248 Ill. 
SW 80 tb] 


[ce] writ based on a judgment by 
default.—Sheppard v. J. 
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claim the land under the statute, and 
in the absence of 
request, not to stay execution to en- 
able the railroad to condemn the land 
in accordance with other terms of the 
Black. v. Chicago, etc. R. 
534, 90 NE 
A perpetual stay will be de- 
nied where defendant petitions there- 
madIN L.|for on the ground that facts were 


[$§ 336-338 


call upon the marshal to return a writ of posses- 
sion,?? although plaintiff may do so.?% It has been 
held that the return ‘is conclusive, as between the 
parties, as to the land held by defendant when the 
notice in the suit was served ;?® but that it does not 
conclude one not a party to the ejectment action.*® 

False return. If the return to the writ is false 
plaintiff may seek redress by action.** 

[§ 338] 8. Operation and Effect. Although a 
defendant evicted under a writ is estopped to deny 
that his prior possession was wrongful,?? yet if the 
judgment is void the execution of the writ of habere 
facias does not divest him of his right of posses- 
sion.23 If lessors have joined and have recovered 
the whole tract, although on one demise, they can, 
when let into possession, hold according to their 
title.24 If plaintiff is put into possession under a 
judgment against one tenant he will hold to the ex- 
tent of his title, unless another has a better pos- 
sessory title, in which case he will be restricted to 
the possession under his judgment.*®° The execution 
of the writ of possession under some circumstances 
may inure to the benefit of the lessee.** 


set up, to restrain the habere facias, 
a lease subsequently made by the 
alleged Owner who was not a party 
to the ejectment suit of an undivided 
part of the premises. Noyes v. 
Beanies 10 Pa. Super. 250 (he must 
first surrender possession to plaintiff 
in ejectment, and then try his new 
title by an ejectment in which he 
would be‘plaintiff). (6) Defendant 


1075. 


161. fraudulently misstated. Wheeling, | will be enjoined from interfering with 
{d] An order granting execution] etc., R. Co.’s App., 1 Pennyp. (Pa.)|the execution of process for the de- 
and an order adjudging defendants in | 360. livery of the premises. De Lancey 
contempt and granting an alias writ 18. Sinclair v. Worthy, 60 N. C.|v. Piepgras, 73 Hun 607, 26 NYS 
will be sét aside on application on/114, 84 AmD 357. 806 [app dism 141 N. Y. 88, 35 NE 
sufficient cause shown, Hyde v. Boyle, 19. Ferguson v. Wright, 115 N. C.| 1089]. 
93: 'Cal 1, 29 P 247, 568, 20 SE 774. [b] Parties. — Plaintiffs in the 
{e] It is error to quash a habere 20. Dimick v. Deringer, 32 Cal.|ejectment action are not necessary 
facias where issued after the date| 488. parties in a suit to restrain the 
of the supersedeas, but issued and 21. Barton v. Brown, 13 Ky. Op.| sheriff. Puckett v. Jameson, 157 Ky. 


executed before the certificate was | 570 
filed in the office of the circuit court 22. 
and before notice to the officer or to 


Hall v. Hilliard, 6 Ala. 43. 


172, 162 SW 801. 
{c] Sufficiency of bill.—An allega- 


plaintiff in the writ. Runyon v. Ben- 
ree 4 Dana. (Ky.) 598, 29 AmD 

{f] That the sheriff includes per- 
sonal property in his return writ is 
no ground for setting the writ aside. 
Keystone Coal Co. v. Williams, 216 
Pa. 217, 65 A 407. 

{g] A judge at chambers may set 
aside a writ of habere facias pos- 


sessionem. Popplewell v. Abbott, 5 
Cees: O. (S245: 
{hj One of separate defendants 


may move to quash the execution. 
Lowry v. Jenkins, 3 Bibb. (Ky.) 314. 
poe Mayo v. Chiles, 1 Litt. (Ky.) 

{a] Tho court will grant leave to 
take proof by affidavit on notice, and 
make surveys upon motion to quash a 
return and to show that more land 
was delivered than was authorized by 
the writ. Penn y. Isherwood, 5 Gill 
(Md.) 206. 

16. Lum v. Reed, 53 Miss. 71; 
Rumsey v. Otis, 133 Mo. 85, 34 SW 
551; Hay v. Valley Pike Co., 38 Pa. 
Super. 145 (to allow turnpike to per- 
fect eminent domain proceedings); 
Allegheny Valley R. Co. v. Colwell, 
(Pa.) 15 A 927; Mather v. Akewright, 
2 Binn? (Pa.) 93. “See also Peo. *v. 
Cooper, 20 Hun (N. Y.) 486 (recog- 
nizing rule); and generally Execu- 
tions [17 Cye 1136]. 

faJ It is allowable to supersede 
the writ withont superseding execu- 
tion for mesne profits. Lum wv. Reed, 
53 Miss. 71. 

17. See cases supra note 16; and 
infra this section. 

[a] A stay is properly refused 
where, in ejectment against a rail- 
road, judgment went for plaintiff on 
the theory that defendant had made 
no valid location to entitle it to 


23. Ala.—Johnson y. Johnson, 182 
Ala. 376, 62 S 706. 

Ark.—Stewart v. Pace, 30 Ark. 594. 

Cal.—Moulton v. McDermott, 93 
Cal. 660, 29 P 259. 

Ga.—Hicks v. Brinson, 100 Ga. 595, 
28 SE 380. 

Ky.—Puckett v. Jameson, 157 Ky. 
172, 162 SW 801. 

Pa.—Raw v. Stevenson, 24 Pittsb 
LegJ 145. 

W. Va.—Bennett v. Preston, 59 W. 
Va. 681, 53 SE 562. 

Wis.—Cypreanson  v. 112 
Wis. 260, 87 NW 1081. 

See also Executions [17 Cye 1169]. 

24. See cases supra note 23; and 
infra this section. 

{a] Thus (1) an injunction should 
not issue at the instance of one who 
was not a party to the suit, the affi- 
davit not showing that he did not 
enter under defendants or in collu- 
sion with them. McCreery v. Ever- 
ding, 54 Cal. 166. (2) But it has been 
held that upon an application by one 
in possession to enjoin enforcement 
of the judgment to which he was not 
a party, it will be presumed that he 
obtained possession under defendant 
in the ejectment suit, in the absence 
of evidence to the contrary. Scheerer 
v. Goodwin, 125 Cal. 154, 57 P 789 
(3) Again an injunction will not lie 
where the warrant of summary eject- 
ment issued on the judgment has been 
executed before injunction proceed- 
ings were instituted. Goldberg v. 
Novickow, 113 Md. 29, 77 A 261. (4) 
Nor will a provisional injunction to 
restrain the enforcement of a judg- 
ment in ejectment be issued after 
plaintiff has actually been placed in 
possession. Kamm vy. Stark, 14 F. 
Cas. No. 7,604, 1 Sawy. 547. (5) 
If defendant’s title has been settled 
adversely in ejectment he may not 


Berge, 


tion in a bill to restrain the enforce- 
ment of a writ of possession that 
complainant had filed a plea of not 
guilty in the ejectment suit, but that 
the same by some mistake was not 
entered in the cause, was insufficient 
to charge that complainant had not 
had the benefit of her defense in the 
ejectment suit without negligence or 
default on her part. Johnson v. 
Johnson, 182 Ala. B76, 62 S 706. 


25, Moore v. Lockitt, 2A, KG 
Marsh. (Ky.) 526. 
[a] Relief in equity will not be 


given where defendant by fair man- 
agement and without fraud has de- 
layed the ejectment until the demise 
has expired. Bowman v. Violet, 4 
T. B. Mon. (Ky.) 350. 

26. U.S. v. Slaymaker, 27 F. Cas. 
No. 16,313, 4 Wash. C. C 169; Baker 
v. Butte Water Co., 40 Mont. 583, 
107 P 819, 135 AmSR 642. See gen- 
erally Contempt § 12. 

27. Penn v. Kline, 19 F. Cas. No. 
10,934, 4 Wash. C. C. 64; U.S. v. Slay- 
maker, 27 F. Cas. No. 16, 313, 4 Wash. 
Ci, 169. 

28. See cases supra note 27. 

29. Kercheval v. Ambler, 4 
(Ky.) 166. 

20. Kercheval v. Ambler, 7 J. J. 
Marsh. (Ky.) 626, 23 AmD 446; New- 
ell v. Whizham, 102 N. Y. 20, 6 NB 
673, 9 NYCivProc 361 [rev 16 NY 
WkilyDig 295]. 

31. Bowie v. Barhe, 11 N. Y. Super. 
676, 2 AbbPr 161. 

32. Mann v. Rogers, 35 Cal. 316. 

33. Dedman v. Smith, 2 A. K 
Marsh. (Ky.) 260. 
he Luckett v. Stith, 7 Dana (Ky.) 


35. Breeding v..Taylor, 6 B. Mon. 


(Ky. 
36. Vanhorne v. Tilley, 1 T. B. 
also Smith v. 


Mon. (Ky.) 50. See 


Dana 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘i 


§§ 339-3401 


{[§ 339] C. Satisfaction or Release. Where 
defendant in ejectment takes the land recovered he 
is entitled to an immediate release of plaintiff’s title 
at the time he gives a bond for its value.*?7 If the 
judgment has been reversed®* because plaintiff was 
in possession of part of the land, for the occupation 
of which damages were given, he cannot release 
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such part from the operation of the judgment and 
enforce the judgment as to the rest, if its location 
has not been determined.*® If there is a satisfaction 
of the judgment by a contract to sell, the terms of 
which are not fulfilled, the judgment cannot be there- 
after revived, but resort must be had to the con- 
tract for the remedy.*® 


XII. APPEAL AND ERROR 


[§ 340] Except as otherwise provided by 
statute,#! the general rules of appeal and error are 
applicable.*? 

Decisions reviewable. Since appellate jurisdic- 
tion rests primarily upon the constitution and then 
upon the statutes? it may be generally stated, sub- 
ject to certain other yeneral rules,** that in determin- 
ing what judgment and orders are appealable refer- 
ence must be had to such provisions. Thus it has been 
held that an appeal lies from a final judgment or 
order in an ejectment suit,#® or on a cross petition 
therein,‘* that a, judgment in the second trial of 
ejectment may be reviewed like other final judg- 
ments;*7 and that an order granting a second trial 
is appealable as an order granting a new trial.*® 

Persons entitled;*® parties.°° Subject to the 
statutes and local practice,>! the general rules apply 
with respect to parties by or against whom error 
or appeal lies in ejectment suits.°? Thus it has been 
held that an ‘‘aggrieved’’ party may appeal,°* and 
that a writ of error may be sued out by one made 
a party on the record by rule absolute affecting his 
right of possession, on return of the sheriff.°* A 
writ of error will lie in the name of the heirs of 
a deceased tenant by a landlord who had under- 
taken the defense of the suit in the name of his 
tenant with the latter’s consent.6> Although there 
is authority to the contrary,°® it has been held that 
a writ of error will lie in the name of the casual 
ejector®? and that it must be in his name where the 
judgment was by default against the tenant in 
possession.°8 But writ of error will not lie by the 
tenant where he is not a party,°® although it has 
been held that the court has jurisdiction to review 
an order denying a writ of possession against a 
purchaser pendente lite although he was not a party 


to the action.®° Nor will‘a writ of error lie for or 
against several parties as to whom the suit had been 
dismissed ;*4 or by one lessor of plaintiff against 
another, on the ground that more land was recovered 
on the demise of the latter, and less on that of the 
former, than should have been, all that is claimed 
having been recovered ;°* or by a party who elects 
to institute proceedings under the Occupying Claim- 
ant’s Act.®? One plaintiff cannot take advantage on 
appeal of an error affecting the other plaintiffs ex- 
cept where the action is on a joint and several 
demise of two lessors.®* 

Error coram nobis. Persons in possession, where 
a demise has been extended without notice to them, 
are entitled to be heard on a writ of error coram 
nobis.® 

Presentation and reservation in lower court of 
grounds of review. .The general rules of appeal 
and error with reference to the necessity of the pre- 
sentation and reservation in the lower court of 
grounds for review®® apply.®? Thus defendant can- 
not in the appellate court, for the first time, raise 
the question as to whether it was necessary to make 
a demand for the possession,®® or urge the defense 
that the ouster was by defendant’s lessor,®® that 
another than defendant was in possession,’° or that 
he did not have notice of the lease under which 
plaintiff claims;71 and where defendant claims the 
value of improvements, any reason why, under the 
law, he is not entitled to recover for the improve- 
ments cannot be first urged on writ of error.72. So 
as a general rule defendant who has not econtro- 
verted plaintiff’s title in the court below cannot do so 
in the appellate court,7* and it has even been held 
that if defendant denies the validity of plaintiff’s 
title on a particular ground he will be confined to 


White, 5 Dana (Ky.) 376 (a surrender 
of possession by defendant upon serv- 
ice of a writ to one claiming to be, 
but not in fact, plaintiff’s agent will 
inure to the benefit of plaintiff). 

nee v. Lane, 3 A. K. Marsh. 


38. Seb infra § 340. 
Ellis v. Jeans, 26 Cal. 272. 

Hough v. Norton, 9 Oh. 45. 

41. See statutory pep visions. 

42. See Appeal and Error 3 C. J. p 
256 et seq, 4 C. J. p 1 et seq. 

43. See Appeal and Error § 1 et 
seq; Courts § 445 et seq. 

44. See Appeal and Error § 129 et 
seq. 

45. Simmons v. Spratt, 22 Fla. 370. 

Necessity of formal judgment or 
order see Appeal and Error § 440 et 


seq. 
33 Oh. 


46. 

‘ Baze v. Arper, 6 Minn. 220. 
Howes v. Gillett, 10 Minn. 397. 
See Appeal and Error § 464 et 


Dodsworth v. Hopple, 


See Appeal and Error § 951 et 


See statutory provisions; and 
Smith v. Anderson, 20 Oh. St. 16; 
Nichols v. Cleveland, MPOh Deir, Ct; 
N. S. 503 (under local statutes). 

52. See Appeal and Error §§ 464 et 
seq, 951 et seq. 

53. Simmons v. Spratt, 22 Fla. 370. 


54. Hessel v. Fritz, 124 Pa. 229, 
16 A 853: 

55. Kellogg v. Forsyth, 24 How. 
(U. S.) 186, 16 L. ed. 654 


56. Stiles v. Jackson, 1 Biackf. 
(Ind.) 214. 
57. Walker v. Badger, 3 Bibb. 


Vasey) 433; Roe v. U. S. Bank, 3 Oh. 


58, Walker v. 3 Bibb. 
(Ky.) 433. 

59. Connor v. Peugh, 18 How (U. 
S.) 394, 15 L. ed. 482; Campbell v. 
Smith, = 29cA. nk Marsh. aie) 118; 
Bledsoe v. Den, 13 N. C. 

60. Hillyard v. Fick, 35. Kan. 108, 
130 P 675. 


Badger, 


61. Masters v. Martin; 3 B. Mon. 
(Ky.) 176. 
a Samyn v. McClosky, 2 Oh. St. 


63. eens v. Dorsey, 11 Nebr. 


373, 9 NW 
oe Pintard v. Griffing, 32 Miss. 
65. Ledgerwood v. Pickett, 15 F. 


Cas. No. 8,175, 1 McLean 143. 
66. See Appeal and Error § 580 et 


seq. 
67. Cal.—Gervaise v. Brookins, 156 
Call 1057 103) 332% 
Ill.—Graham v. Anderson, 42 Ill. 
514, 92 AmD 89. 
Ind.—Reid v. Mitchell, 95 Ind. 397; 
Holman vy. Elliott, 86 Ind. 231. 
Ky.—Brent v. Long, 99 Ky. 245, 35 
Sw 640, 18 Kyl 137; Davidson v. 


Morrison, 86 Ky. 397, 5 SW 871, 9 
KyL 629, 2 ‘AmsR 295; Winn v. Wil- 


Re 5 J. Marsh. 521; Miller v. Hoy, 
4 Bibb. 588. 
M.—Coleman v. Bell, 4 N. M. 
ae Nes Pe 657 


Y.—Donovan v. Vandemark, 88 
N. N. 668 [aff 24 Hun 141]. 

Oh.—Middleton v. Westeney, 7 Oh. 
Cir, Ct. 393, 4 Oh. Cir. Dec. 650. 

Or. "Hemenway v. Francis, 20 Or. 
455, 26 P 301. 

Pa,—Hill v. Hill, 43 Pa. 521. 

W. Va.—Kenna v. Quarrier, 3 W. 
Va. 210. 

[a] Objection must be taken at 
trial.—Doe v. ia eee eo 9 ENG aso 
Kennedy v. Freeth, 23 U. C. Q. B. 92° 

[b] Assignment of error not 
based upon an exception will not he 
considered by the appellate court. 
Scott v. Herrell, 31 App. (D. C.) 45. 

68. Colton v. Rupert, 60 Mich. 318, 
27 NW_ 520. 

69. Hodgkins v. Price, 137 Mass. 
13; Dixon v. Doe, 28 Miss. 84. 

70." GWarter/-v. Hunt, 40 Barb. (N. 
Yee SO ATO G EVs McClure, 4 Den. (N. 
Y.) 41. 

71. Alexander v. Carew, 13 Allen 
(Mass.) 70. 

OP: aa v. Kidd, 48 Mich. 307, 
112 NW 158. 

73. Woods v. Soucy, 184 Ill. 568, 
56 NE 1015; Graham v. Anderson, 43 
Til. 514, 92 ‘AmD 89; Perkins v. Dib- 
ble, 10 Oh. 433, 36 AmD 97. 
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that ground of attack in the appellate court.’* 
Bond or undertaking; supersedeas. Unless other- 
wise controlled by statute or the local practice,’® 
the general rules govern with respect to bonds or 
undertakings on appeal,’® as well as to a supersedeas 
or stay of proceedings.77 While an appeal or writ 
of error may7® or may not? operate to stay a writ 
of possession, depending upon the local practice, 
it seems that a supersedeas bond or undertaking 1s 
necessary to stay an execution for mesne profits.2° 
Where security is required, the amount thereof 
should be fixed whether defendant is in possession 
or not, he having been adjudged to be in wrongful 
possession ;§! and, in some jurisdictions, when the 
sureties are excepted to they must justify in double 
the annual value of the lands.’ In ease there exists 
valid defensive matter which constitutes an equitable 
defense to the judgment the execution is intended 
to enforce, it may be inquired into on supersedeas.®? 
Record on appeal. The general rules with refer- 
ence to the necessity, contents, and sufficiency, of 
the record for review,** apply, unless otherwise pro- 
vided by statute.8° Thus a mere declaration that a 
judgment was rendered, without setting out what 
the judgment was, is insufficient to support an ap- 
peal against defendant.8® It has been held that 
the original or a copy of a plat offered in evidence 
in an ejectment suit should be’ annexed to the tran- 
script to make it evidence as a complete record,*’ 
and that the omission of an assignee’s deed, of an 
order nune pro tune, correcting the description of the 
land, and of the petition on which it was made, may 
be fatal on appeal.®* A judgment will not be reversed 


74. Cope v. Kidney, 115 Pa. 228, 
8 A 836. 

75. See statutory provisions. 

{a] In Louisiana no appeal from 
a judgment in ejectment will suspend 
the execution, unless defendant has 82. 
filed a special defense supported by]|J. L. 473. 
his oath that all the facts contained 


81. State v. 


830, 61_P 882. 


EJECTMENT . 


did not operate as a 
Kirkland v. Trott, 75 Ala. 32 

Silverbow Count, 
Second Judicial Dist. Ct., 


Laurence v. Lippencott, 6 N. 
Miller v. Vaughan, 73 Ala. 312. 
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for want of proof of possession because the record 
does not show possession in the adverse party, where 
there is no bill of exceptions setting out the testi- 
mony, and it does not appear that objection was 
made at the trial.8® Nor will the court reverse for 
matter of form as to a plea of not guilty, where the 
parties have appeared and litigated the case 
upon its merits;9° nor will the court on appeal go 
back of a finding as to ownership and possession 
which is unchallenged; nor will the sufficiency of 
a verdict, finding a fee in plaintiff, be affected by 
evidence in the bill of exceptions showing an un- 
divided interest only in plaintiff ;9* nor can proceed- 
ings by way of processioning, commenced after the 
verdict by the losing party, and still pending in the 
superior court, avail for the purpose of showing 
that the verdict was erroneous.?? 

Matters reviewable. The general rules of appeal 
and error in regard to questions reviewable®* apply.®° 
Thus the appellate court will not review a decision 
as to the sufficiency of testimony on motion for a 
nonsuit ;°° or a ruling permitting plaintiff to amend 
his writ by adding a claim for damages; nor will 
the court interfere with an order directing plaintiff 
to deliver possession to defendant, the parties hay- 
ing stipulated to dismiss the suit, although the entry 
of a judgment on the stipulation would have been 
the proper course.°® So a judgment will not be dis- 
turbed unless plainly erroneous, where the evidence 
is conflicting, as to the contents of a lost deed 
under which plaintiffs claimed ;*® or as to land being 
a mere accretion to plaintiff’s land;+ or as to pos- 
session under an agreement for sale;? or as to title 


AN te tesa Mo.—Kerstner v. Vorweg, 130 Mo. 
186, 32 SW 298. 

Nebr.—Uppfalt v. Nelson, 18 Nebr. 
533, 26 NW 362; Rupert v. Penner, 
Lea Nebr. 587, 53 NW 598, 17 LRA 


N. Y.—-Clason v. Baldwin. 13 NYS 
681, 20 NYCivProc 291 [aff 129 N. Y. 


24 Mont. 


in the answer are true and entitle him 84 See Appeal and Error 1611 183, 29 NE 226]. 

to a hoasesslon of fea Brorises. et seq. Sp 8 we Jones v. Hartley, 3 Whart. 
arcel Transfer Co. v. Lee, AREAS 85. t isi i 

(Orleans) 124. 86. Pots eat TOL Ala. 186, 13 Ont.—McLeod v. Austin, 37 U. C. 
[b] In Pennsylvania (1) on appeal] § 43, 46 AmSR 117. Q. B. 443 

by the party in ‘possession to obtain [a] A motion to enlarge security 


3 fa] 
a supersedeas appellant must give 
bond “in double the sum he will 
probably have to pay in case the judg- 
ment is affirmed,’ conditioned to 
prosecute the appeal, commit no 
waste, and pay mesne profits, costs, 
Schock v. Solar Gas 


of possession 


and damages. 


Where the transcript does not 
show that any judgment was entered f 
on a verdict giving plaintiff the right | ° 
of real estate, a writ 
of possession thereon is void and acts 
done under it amount to a trespass, 
and the occupant of such real estate 
is entitled to recover for such tres- 


in the appeal bond for the purpose 
covering apprehended damages 
which plaintiff thinks he may sus- 
tain by being kept out of the land 
cannot be granted by court upon writ 
of error. Roberts v. Cooper, 19 How. 
(U. S.) 3738, 15 L. ed. 687. 

[b] The unexpressed and implied 


ae a ie : 
Whore eee iN ial ee yah Gah i en Ee ee rae ercapele ot 99 reviewed upon the 
common pleas 0, the supreme court| « (Ma) 10, ey ee 
bond, an execution may issue after BBE py gotepoer v. Warren, 92 Ala. findings. Morrill v. Chapman, 35 Cal. 
Pet ey eae er evan sai coat 89. Kane v. Doe, 17 Miss. 387. 5 {c] In New York the statute pro- 
bond be subsequently entered. Schock 90. Huddleston Ve Garrott, 3 hibiting a review in the court of 


v. Solar Gas Light Co. 17 Pa. Dist,| Humphr. (Tenn.) 


561. 
76. See Appeal and Error § 1136|77,P 344. 


629. 
91. Gilbert v. Kelly, 138 Cal. 689, 


Williams v. Ewart, 29 W. Va. 


appeals of an order granting a new 
trial, except upon a stipulation for 
judgment absolute in case of an atf- 
firmance, includes actions of eject- 


et seq. 

77. See Appeal and Error § 1391 
et seq. 

78. Lum v. Reed, 53 Miss. 71. 

79. State v. Silverbow County 
Second Judicial Dist. Ct., 24 Mont. 
330, 61 P 882. 

80. Lum v. Reed, 53 Miss. 71. 

‘fa] ‘Rents and profits which ac- 
crue pending proceedings (1) in error 
to the supreme court are eovered by 
a supersedeas bond in an ejectment 
ease. St. Louis Smelting, etc., Co. v. 
Wyman, 22 Fed, 184; Gleeson’s Est., 
oe Pai Dist, *46: (2) Plaintiff is en- 
titled. to recover upon the bond ac- 
cording to its terms, without first 
suing in trespass to liquidate the 
amount of the mesne profits. Com- 
monwealth v. Gould, 48 Pa Super. 
528. (3) In such a case defendant 
cannot be heard to say that the bond 


659, 2 SE 881. 

93. Johnson v. Duncan, 90 Ga. 1, 
16 SE 88. 

94. See Appeal and Error § 2536 
et seq. 

95. Ala.—Kyle v. Slaughter, 158 
Ala. 109, 48 S 348. 


Ga.—Dobbs v. Fort, 92 Ga. 573, 17 
SE 846. 
ate .—Laflin v. Herrington, 17 Il. 


Kan.—Ard v. Wilson, 60 Kan. 857, 
56 P 80 [aff 8 Kan. A. 471, 54 P 511]; 
Culver v. Moeser, 46 Kan. 329, 26 P 
709; Harris v. Thompson, 23 Kan. 372. 


Ky. —Swope v. Shafer, 22 SW 78, 15 
KvyL 42. 
Minn.—Laramy v. Ruschke, 46 


Minn, 125, 48 NW 56. 
ere ne v. Brady, 56 Miss. 


ment. Roberts v. Baumgarten, 126 
N. Y. 336, 342, 27 NE 470, 27 AbbN 
Casa? [aft 58 N. Y. Super. 407, 11 
NYS 699] (‘ To hold otherwise would 
involve the right of the court to dis- 
regard the express 
visions and establish a broad excep- 
tion to the operation of a statute 
which was undoubtedly intended to 
be general and comprehensive in its 
requirements’). 

96. Marion v. Aiken, 39 S. C. 33, 
17 SE 511. 
Lippett v. Kelly, 46 Vt. 516. 
98. Wakeley v. Delaplaine, 15 Wis. 


554. 
99. Laster v. Blackwell, 133 Ala. 
337, 32 S 166. 


a Boyd v. Bethle, 9 SW 417, 10 
KyL 470. 

2. Cutler v. Babcock, 79 Wis. 484, 
48 NW 494. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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generally;® or where the verdict is supported by 
substantial evidence, although an equitable defense 
is interposed ;* or where the evidence was sufficient 
for the jury to infer an adverse possession.» Where 
the finding on an application for a writ of possession 
is in accordance with the showing of the affidavits 
as to the inclusion of the land in suit, the finding 
will not be disturbed.® The trial court’s discretion 
in ruling on a motion for severance will not be dis- 
turbed’ unless there has been an abuse in the ex- 
ercise of that discretion;® but it has been held that 
the exercise of a discretion to set aside a second 
judgment in ejectment is subject to review. 
Estoppel to allege error; waiver. The general 
rules of appeal and error with respect to waiver of 
and estoppel to allege error,!° apply.4+ Thus the 
silence of defendant may be equivalent to an ad- 
mission that nonoccupancy was proved, and pre- 
clude him from disputing the sufficiency of proofs 
thereon ;?2 but where on trial before a special jury 


an error is committed which defendant offers to have ’ 


rectified, the mere silence of plaintiff cannot be taken 
as a waiver of the error.1* Again where the com- 
plaining party brings about the matter complained 
of he cannot complain,'* as where plaintiff declared 
on a joint demise from three persons, and on motion 
of defendant the names of two were stricken out,1® 
And where plaintiff is compelled by erroneous ad- 
mission of copies of a grant to show title in himself 


3. Cox v. Reid, 9 SW 693, 10 KyL 22. 
565. 369. 
4. Carter si yo 8 Mo. A. 577 
{aff 78 Mo. 222 

5. Kirby v. veges 13 Vt. 103. 


6. Cureton v. Garrison, 115 N. C. pos NE 27 
550, 20 SE 723. 25. 

7. Citizens’ Gas Co. v. Whitney, | 26. 
232 Pa. 592, 81 A 804. seq. 


8. Citizens’ Gas Co. v. Whitney, | 
232 Pa.e592, 81 A 804. 
9. Keeler v. Dennis, 39 Hun (N. 
8 734, 48 SE 123. 


EJECTMENT 


Ball v. Lively, 4 Dana (Ky.) 


23. Clapp v. Freeman, 16 R. I. 344, 
16 A 207, 17 A921 
24. Glos v. Patterson, 195 Ill. 530, 


Morrill v. Chapman, 35 Cal. 85. 
See Appeal and Error § 2878 et 


27. Conn.—Stevens v. Smoker, 84] C. 
Conn. 569, 80 A 788. 
Ga.—Benning v. Horkan, 
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under the same grant he is not concluded thereby 
so as to be deprived of his exceptions to its first 
admission.*¢ 

Presumptions. The general rules of appeal and 
error as to presumptions and inferences generally‘’ 
apply.18 Thus it will be presumed that the trial 
court found such possession as would support the 
judgment ;?° that the costs were paid before grant- 
ing a new trial;?° that the ruling on a motion for 
a new trial was correct;*! that plaintiff’s recovery 
was limited to the part allotted to him;?? and that 
a bond on appeal to pay rent for occupation, marked 
‘‘filed,’? was approved by the court.2? So where 
there is an admission by both parties’ on the trial 
of a cause that a lot was ‘‘vacant’’ it will be assumed 
on appeal to mean vacant when suit was com- 
mencéed ;*4 and it is not presumed that the court on a 
trial without a jury would refuse when requested 
to include in the findings the facts constituting the 
title of the defeated party.?® 

Harmless error. The general rules as to nonre- 
versal for harmless error?® apply,?7 as for example 
with respect to the pleadings,?® with respect to the 
admission or rejection of evidence,?® with respect 
to the giving or refusal of instructions,?° and with 
respect to the validity, operation, and effect of ver- 
dicts, findings, and judgment.*? 

Disposition of cause. The general rules as to the 


Serie ot v. Tumis, 25 N. J. 


N. 
L. 63 

N. M.—Salazer v. Lonegwill, 5 N. M. 
548, 25 P 927. 

N. C.—Milliken v. Sessons, 173 N. 
(Gs wie 92 SE 359. 

I— Baxter v. Patenaude, 32 R. 

I, Fo 78 A 625 
Ss. C.—Hammett v. Farmer, 26S. 
566, 2 SE 507. 
Tex.—Horton WG 
Civ. A. 31, 20 SW 7 

Vt.—Hall v. Hah, . Vt. 304. 


ae 1 Tex. 
120 Ga. 


10. See Appeal and Error § 2606 


11. Scates v. Henderson, 44 S. C. 
548, 22 SE 724 (an objection that 
plaintiff’s evidence does not show 
title from a common source cannot be 
insistel upon after defendant has in- 
troduced evidence which shows such 
sear yas See also cases infra notes 
12-16. 

12. Geisinger v. Beyl, 80 Wis. 443, 
50 NW 501. 

13. Carter v. Ramsey, 1 Del. Co. 
(Pa.) 423. 

14. Seabury v. Doe, 22 Ala. 207, 
58 AmD 254. 

15. Seabury v. Doe, 22 Ala. 207, 58 

D 254. 

16. Norfiet Ve Nelson, Peck 
(Tenn.) 189. 

17. See Appeal and Error § 2662 
et seq 

18. Cal.—Morrill v. Chapman, 35 
Cal. 85. 

ries —Swearengen v. Gulick, 67 Il. 


(Tha. —Doe v. Bowen, 8 Ind. 197, 65 
AmD 758. 

Ky.—Bustard v. Gates, 4 Dana 429. 

Or.—Altschul v. Casey, 45 Or. 182, 
76,P 1083. 

R. I—Clapp v. Freeman, 1 GIR: Od: 
344,16 A 207, 17 A 921. 

Wis.—Ely v. Tallman, 14 Wis. 28. 

[a] Where a supplementai answer 
contains a recital that it was filed by 
leave of court, and is a part of the 
judgment roll brought up on appeal, 
it will be presumed by the appellate 
court that there was an order of the 
trial court allowing it to be filed. 
Roper v. McFadden, 48 Cal. 346. 


19. Tubbs v. Ghirardelli, 45 Cal. 
231. 
Rh Vanduyn vy. Hepner, 45 Ind. 


21. Starry v. Winning, 7 Ind. 311. 


Ill.—Glos v. Patterson, 204 Ill. 540, 
68 NE 443. 
gg od pea v. Doe, 5 Blackf. 


Ky.—Holmes v. Herringer, 20 SW 
225, 14 KyL 286. 
ja Mea eb cand v. Griffing, 32 Miss. 

Mo.—Dameron v. Jamison, 143 Mo. 
483, 45 SW 258; Coleman v. Drane, 116 
Mo. 387, 22 Sw 801; Sutton v. Cas- 
seleggi, 77 Mo. 397. 

N. Y.—Pratt v. Prentice, 166 App. 
Div. 906, 151- NYS 259; Church v. 
Hempstead, 27 App. Div. "412, 50 NYS 
325,,27 NYCivProe 230. 

N. C.—Patterson v. Galliher, 122 N. 
C. 511, 29 SE 773; Fry v. Currie, 91 N. 
C. 436. : 

28. Newsome v. Guy, 109 Ala. 305, 
19 S 448; Day v. Case, 78 Ga. 58; Glos 
v. Patterson, 204 Ill. 540, 68 NE 443; 
Gaff v. Greer, 88 Ind. 122, 45 AmR 
449; Poffenberger v. Blackstone, 57 
Ind. 288. 

fa] Erroneously .overruling de- 
murrer for failure to aver that plain- 
tiff was entitled to possession justi- 
fies reversal. Simmons v. Lindley. 
108 Ind. 297, 9 NE 360. 

29. Afa—Dunton v. Keel, 95 Ala. 
159, 10 S 333; Seabury v. Doe, 22 Ala. 
207, 58 AmD 254. 

Cal.—Clink v. Thurston, 47 Cal. 21. 

Iowa.—Chandler vy. Chandler, 76 
Iowa 574, 41 NW 319. 

Kan.—West v. Cameron, 19 P 616. 

Mich.—Wisner  v. Werring, 49 
Mich. 626, 14 NW 572; Crooks v. 
Whitford, 47 Mich. 288, 11 NW 159; 
Wright v. Wilson, 17 Mich, 192. 

Miss.—Rothschild v. Hatch, 54 


Miss. 554; McGehee Vv. Martin, 53 
Miss. 519. 
Mo.—Hope v. Blair, 105 Mo. 85, 16 


SW 595, 24 RES 366; Hill'v. Groom, 
5 Mo. 58. 


[a]. Error in admitting statements 
of defendant’s vendor after the sale 
as to facts affecting defendant’s title 
is not cured by the ex»nlanation of 
the court that the statements were 
not evidence against defendant, but 
merely against the vendor. Gridley 
v. Bingham, 51 Ill. 153. 

30. Hames v. Harris, 50 Ark. 68, 
ean SW 233; Graham v. Mitchell, 78 Ga. 


a If an instruction is prejudi- 
cial a new trial will be awarded, as 
where the jury were misled by a 
charge that, although plaintiff at the 
trial ‘disclaimed title to a part of the 
land in dispute, the jury might render 
a general verdict, and plaintiff would 
take out his writ of possession at 
ois peril. Davis v. Higgins, 87 N. C. 


31. U. S.—Colorado, ete., Min. Co. 
v. Turck, 50 Fed. 888, 2 CCA 67. 

Ala.—Gager v. Doe, 29 Ala. 341. 

Cal.—Beattie v. Crewdson, 124 Cal. 
577, 57 P 463; Pierce v. Hilton, 102 
Cal. 276, 36 P "595; Napa v. Howland, 
87 Cal. 84, 25 P. 247; Spotts v. Han- 
ley, 85 Cal. 155, 24 P 738; Camarillo 
v. Fenlon, 49 Cal. 202; Hicks v. Cole- 
man, 25 Cal. 122, 85 AmD 1038; Valle- 
jo v. Fay, 10 Cal. 377. 

Colo.—Chever v. .Horner, 11 Colo. 
68, 17 P 495, 7 AmSR 2474 

Ind.—Hill v. Forkner, 76 Ind. 115. 

Mo.—Carter v. Carter, 237 Mo. 624, 
144 SW 873. 

N, Y.—Bird v. New Jersey, eet R. 
Co., 3 App. Div. 344, 38 NYS 28 

Pa. —Murphy v. Nathans, rts Pa. 
508; Lynch v. Cox, 23 Pa. 265. 

Porto Rico.—Morales v. Landrau, 
15 Porto Rico 761. 

ope: —Paine v. York, 10 Humphr. 


Vi —Burnell v. Maloney, 39 Vt. 579, 
94 AmD 358. 
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disposition of the cause upon appeal and error’? 
govern in ejectment so far as they are applicable, 
having constantly in view the fact that each case 
rests upon, and must be determined by, the factors 
peculiar thereto.** Thus a judgment will not be 
reversed because of irregularity in failing to ad- 
judge costs in favor of a defendant who disclaimed 
possession on which plaintiff did not take issue, but 
it will be corrected on appeal,*+ and where the only 
effect of sending the case back for a new trial would 
be to prolong the litigation, the judgment will be 
affirmed on terms.°> So where the judgments are 
distinct as to the land and rents the court may 
affirm one and modify the other,** but where a judg- 
ment is entered jointly for two tracts, to one of 
which only plaintiff had title, the judgment cannot 
be affirmed as to one and reversed as to the other.*? 
Again if plaintiff is not awarded possession of the 
land the supreme court may award it on appeal,*§ 
and a writ of possession may be ordered for that 
part only of the land to which plaintiff is entitled 
where the judgment awards him the whole.*® So 
the judgment may be amended on error, by insert- 
ing an omitted date for payment upon which a 
conditional verdict was to be released.t? A new 
trial may be granted on appeal where it appears 


EJECTMENT 
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from the evidence that plaintiff has failed to estab- 
lish a cause of action;*#4 and the case may he re- 
manded to allow defendant to introduce evidence, 
where he reconvenes as to expenditures for repairs, 
but is prevented from bringing testimony.4#? A 
cause will also be remanded for proof of the inter- 
ests of several plaintiff’s with directions that a writ 
of possession issue according to their several inter- 
ets.42 So a judgment may be reversed where the 
evidence fails to sustain the defense of entry with 
knowledge of the defendant’s equitable interest,** 
or where the jury are charged that if they believe 
the evidence they will find for plaintiff, and there 
is no proof, so far as the record discloses, that de- 
fendant was in possession at the date of the writ.*® 
And there will be a reversal where there is nothing 
in the record to show that there was any such 
finding by the court or jury as under the statute 
providing therefor justifies a judgment of dismis- 
sal.4© Again a judgment may be reversed as to 


- plaintiff, a judgment entered for one of the de- 


fendants, and the cause remanded for further pro- 
ceedings.47 So a verdict and judgment may be set 
aside where the boundaries of the land are not so 
indicated as to permit intelligent execution of the 
judgment.*® 


XIII. RESTITUTION*® 


{[§ 341] A. Jurisdiction. The court rendering 
a judgment in ejectment proceedings exercises a 
species of equitable jurisdiction over the writ of 
possession,°° and when the circumstances of the case 
require it,°1 the court will order a writ of restitu- 
tion to be issued in order to restore the party to the 
possession of premises of which he has been im- 
properly deprived. Where, however, a court has 
placed a plaintiff in possession of land under a writ 
of possession issued on a judgment in ejectment, 
which has become final, it has no power to undo 


such action by directing a restitution of the property 
to the persons from whom possession was taken.5% 
An appellate court on reversal of the judgment 
may order a writ of restitution,®* although there is 
authority to the contrary.°> Again when a de- 
fendant, or even a stranger, has been wrongfully 
evicted under a writ, courts of equity in exercising 
their equity jurisdiction over the execution of writs 
of possession sometimes award a writ of restitu- 
tion.°® The court may also correct the execution 
of a writ of restitution.®” 


32. See Appeal and Error § 3093 
et seq. 

33. Hayes v. Hayes, 119 Minn. 1, 
137 NW 162. 

34. Webb v. Reynolds, 139 Ala. 
398, 36 S 15. 

35. Georgia Iron, etc., Co. v. Alli- 
son, 121 Ga. 483, 49 SE 618. 

36. Shean v. Cunningham, 6 Bush 
(Ky.) 1238. 

Dew, 8 


37. Herd v. 
(Tenn.) 501. 

38. Hadlock v. Hadlock, 22 Ill. 384. 
39. Bledsoe v. Doe, 5 Miss. 13. 
Kensinger v. Smith, 94 Pa. 384. 
Ames v. Harper, 48 Barb. (N. 


Humphr. 


56. 
42. ppuehe v. Brinckman, 37 La. 


[a] Where the cause has been 
remanded with direction to enter a 
certain judgment, the rule is that the 
jurisdiction of the trial court is limit- 
ed to the precise action authorized by 
the mandate, yet where a cause has 
been remanded with direction to en- 
ter a judgment for plaintiff for the 
premises, the trial court may include 
damages, rents, and profits, as found 
by a jury, as incidental steps to carry 
the mandate into execution. Fanning 
v. Doan, 146 Mo. 98, 47 SW 896. 

43. Hughes v. Woodard, (Tenn. 
Ch. A.) 63 SW 191. 


pete Widdicombe v. Mercer, 72 Mo. 
45. Costly v. Tarver, 38 Ala. 107. 
46. Geisinger v. Beyl, 71 Wis. 358, 
37 NW 423. 
47. Martin v. Platt, 64 Mich. 629, 
31 NW 552. 
48. Franklin v. Haynes, 139 Mo. 


311, 40 SW 945. 

49. Form of writ of restitution see 
Adams Ejectm. p 366. 

Restitution generally see Appeal 


and Error § 3293. 

50. Oetgen v. Ross, 47 Ill. 142, 95 
AmD 468. 

51. See infra § 342. 

[a] In Michigan, under a statute 
providing that, on a finding in an ac- 
tion to recover land that complainant 
is entitled to possession through non- 
payment, no writ of restitution shall 
issue if defendant within five days 
after final judgment pays the amount 
due, ete., the tender must be made 
within five days after judgment in 
the circuit court, and not within that 
time after judgment in the supreme 
court on appeal. Smith v. Nelson, 165 
Mich. 438, 130 NW 1119. 

52. D. C.—Wilson v. Newburgh, 
42 App. 407. 

Tll.—Oetgen v. Ross, 47 Ill. 142, 95 
rete Ey Coleman v. Henderson, 3 
tn J.—Saxton v. Keen, 17 N. J. L. 

N. Y.—Jackson v. Hasbrouck, 5 
Johns, 366; Ex p. Reynolds, 1 Cai. 500. 

N. C.—Perry v. Tupper, 70 N. C. 
ages ueteon v. Floral College, 47 N. 

Pa.—Hoffman v. Haffner, 211 Pa. 
Be 60 A 314; Shaw v. Bayard, 4 Pa. 


fa] The writ may be ordered at 
expense of defendant and the con- 
sent rule ordered to be entered into 
with modifications to suit the case, 
where defendant refused to enter into 
the consent rule, and pending nego- 
tiations between the parties, with 
which plaintiff was dissatisfied, he 
entered up judgment against the 
casual ejector amd possession was 
taken. Saxton v. Keen, 17 N. J. L. 313. 

538. Dickinson v. Huntington, 185 
Fea 703, 109 CCA 523 [aff 156 Fed. 


54. Hall v. Wells, 54 Miss. 289; 
O’Reilley v. Henson, 97 Mo. A. 491, 71 
SW 109; Hoffman v. Hafner, 211 Pa. 
10, 60 A 314. 

[a] Where appellate court on re- 
versal fails to award writ.—Where, 
on reversal of judgment in the action 
of ejectment, either party would be 
entitled to a writ of possession, if 
the court fails to award the writ, the 
party entitled may have the order of 
reversal amended by inserting an 
order of restitution. Martin v. Rec- 
tor, 28 Hun (N. Y.) 409. 

[b] Premises in possession of 
third party.—If the premises are in 
possession of a third party, holding 
under an unexpired lease, the court 
will not, on reversal of judgment, 
order restitution to plaintiff. Carter 
v. Anderson, 16 Daly 437,11 NYS 883. 

55. Vroman v. Dewey, 23 Wis. 626 
(where a judgment in ejectment has 
been reversed by the supreme court 
the ‘writ of restitution must be sued 
out from the lower court). 

56. How v. Mortell, 28 Ill. 478; 
Skinner v. Hannan, 81 Hun 376, 30 
NYS 987. See also Camac v. Allwine, 
4 F. Cas. No. 2,328, 1 Wash. C. C. 466 
(although defendant may be entitled 
to possession, after delivery thereof 
to plaintiff, the court will leave him 
to his remedy in equity instead of 
interfering in a summary way). 

[a] Jurisdiction exhausted. — 
Where a court of equity directs a 
judgment at law in ejectment to be 
set aside and the possession restored 
its jurisdiction is ended, and the 
parties should be left to a court of 
law for adjudication of their rights. 
How v. Mortell, 28 Ill. 478. 
poke Den svi. O7Hanlin, 518 IN hee ae 


{a] Error in delivering other land 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 342-343] 
[§ 342] 


award of possession.®? 


than that recovered in an action may 
be corrected by the court below on 
papers facias. Shaw v. Bayard, 4 Pa. 


257. 

58. See statutory provisions; and 
Wallace v. Berdell, 101 N. Y. 13, 3 
NE 769, 8 NYCivProec 363; Conger v. 
Duryee, 34 Hun (N. Y.) 560; Jackson 
v. Hasbrouck, 5 Johns. (N. Y.) 366; 
Ex p. Reynolds, 1 Cai. (N. Y.) 500. 

59. Mayo v. Sprout, 45 Cal. 99. See 
cases infra this and notes 60-73; and 
supra § 341 note 56. : 

[a] On reversal of order for a 
writ of restitution on judgment for 
recovery of the land, one previously 
evicted under the writ is entitled to 
the removal from possession of all 
who entered under the writ, and of 
all who subsequently entered under 
them. Hyde v. Boyle, 105 Cal. 102, 
38 P 643. 

[b] Upon mere irregularity of 
procedure in issuance in favor of de- 
ceased plaintiff, when in fact issued 
for the benefit and at the instance of 
his successor in interest, the court 
will not for that reason alone re- 
store defendant to possession. Frank- 
lin v. Merida, 50 Cal. 289. 


eape See also Appeal and Error § 
a1 Lowry v. Jenkins, 3 Bibb (Ky.) 


{a} Itis no ground for restitution 
and quashing a writ of possession 
.that the latter is voidable because is- 
sued after the time for issuing it 
without reviving the judgment has 
expired. Bowar v. Chicago West Div. 
RASCone ico Ll 101, 26 NE h02s) 22 
LRA 81. 

62. Smith v. Trabue, 22 F. Cas. 
No. 13,116, 1 McLean 87 [app dism 
9 Pet. (U. S.) 4, 9 L. ed. 30]; Johnson 
v. Fullerton, 44 Pa. 466; Smith v. 
Pretty, 22 Wis. 655. 

{a]. Where the judgment against 
a husband does not decide the ques- 
tion of title in the wife, and after 
execution of habere facias, she was 
upon a claim of title in herself 
‘awarded restitution, the writ was 
held irregular, although it was not 


reversed. Johnson vy. Fullerton, 44 
Pa. 466. 
63. Hall v. Hilliard, 6 Ala. 43; Ex 


p. Reynolds, 1 Cai. (N. Y.) 500. 

64. Doe v. Roe, 9 Dowl, P. C. 67. 

65. Ark.—Russell v. Webb, 96 Ark. 
190, 181 SW 456. 

Ky.—Lively v. Ball, 8 Dana 312. 

Miss.—Natchez v. Vandervelde, 31 
Miss. 706, 66 AmD 581. 

N. J.—McAndrews v. O’Hanlin, 18 
Ni. 0.127; Hicks v.. Johnson,’ 12) IN: 
Af, Ur Pada 

N. Y.—Skinner v. Odenbach, 81 
Hun 315, 30 NYS 624; Jackson v. 
Stiles, 5 Cow. 418; Jackson v. Has- 
brouck, 5 Johns. 366. 

Pa.—Shaw v. Bayard, 4 Pa. 257. 
Ge ee v. Pathkiller, 5 Yerg. 

Eng.—Roe v. Dawson, 3 Wils. C. P. 
49, 95 Reprint 927. 

[a] In ejectment for five eighths 
of a cottage, the sheriff gave posses- 
sion of the whole. It was held that 
the tenant should be restored to his 
possession of three eighths of the 


premises. Roe vy. Dawson, 3 Wils. C. 
P. 49, 95 Reprint 927. 
b] Where judgment awards an 


undivided interest and the execution 
directs possession of the whole, resti- 


B. Grounds. Except as limited or 
qualified by statute®® the party aggrieved®® is en- 
titled to have his possession restored or a writ of 
restitution awarded,®° where a habere facias has 
been executed and quashed ;** where there has been 
a wrongful eviction®? or an eviction by mistake ;° 
where possession has been forcibly retaken ;°* where 
more or other land than that recovered has been 
delivered to plaintiff;°> where there is a reversal,°° 
or vacation of the judgment, by virtue of which he 
has been deprived of his possession ;°* and it has been 
held that this rule applies to judgments by default*%* 
where the property has not been sold since the 
So a writ of restitution may 


EJECTMENT 


fedant.71 


suit.7% 


tution may be awardea. Skinner v. 
Odenbach, 81 Hun 315, 30 NYS 624. 

{c] In doubtful cases court will 
award feigned issue.—If plaintiff 
takes possession of more land than he 
has in fact recovered, the court will 
grant a writ of restitution. If the 
case is doubtful, a feigned issue will 
be awarded. Jackson y. Hasbrouck, 
5 Johns, (N. Y.) 366. 

{d] Will only issue where verdict 
general.—Where the declaration and 
judgment in an action of ejectment 
are general, and plaintiff takes under 
the writ more than he is entitled to 
recover, on motion in the court issu- 
ing the writ defendant may have 
restitution; this is not so, however, 
where the lands are specially de- 
scribed. Natchez v. Vandervelde, 31 
Miss. 706, 66 AmD 581. 

fe] Where excess taken after re- 
turn of writ—The writ of restitu- 
tion will only lie in cases where a 
greater amount of land or a greater 
interest therein than plaintiff has 
been awarded is taken by execution. 
It will not lie where the excess is 
taken after the return of the writ. 
Thus when a party recovered in an 
action of ejectment a one-sixth in- 
terest in a lot, and, after the return 
of the writ, ousted defendant of the 
whole, no writ of restitution will lie, 


but a separate action must be 
brought. One of the justices holds 
that where the writ is properly 


executed and defendant is ousted. be- 
fore return, the only remedy is by a 
new action. Gardiner v. Schuylkill 
Bridge Co., 2 Binn. (Pa.) 450. 

66. Ky.—Smith v. Robinson, 1 T. 
B. Mon. 14. 

Miss.—Hall v. Wells, 54 Miss. 289. 

Mo.—Colburn v. Yantis, 176 Mo. 
670, 75 SW 6538. 

N. J.—Heileman v. Frey, 54 N. J. 
L. 284, 23:A 943. 

N. Y.—Costar v. Peters, 4 AbbPr 
NS _ 53. 

Niece v. Blocher, 29 Pa. 

W. Va.—Brown v. Cunningham, 23 
W. Va. 109. 

{al Where a judgment plaintiff 
by threat of execution secures the 
payment of money on the judgment, 
and also the proceeds of a sale rep- 
resenting the equity of redemption in 
the land, defendant on securing a re- 
versal is entitled to summary restitu- 
tion and is not relegated to a separate 
suit. Colburn v. Yantis, 176 Mo. 670, 
75 SW 653. 

[b] Where a receiver sells the 
property in his character of trustee 
in a deed of trust, which is para- 
mount to the title of either party, and 
the purchaser is not a party to the 
ejectment suit, restitution to defend- 
ant on his securing a reversal of 
plaintiff's judgment cannot be or- 
dered, especially where such defend- 
ant is present and objects to the sale 
only on the ground that the obliga- 
tion secured by the deed of trust is 
not due; nor, where such sale is made 
without presenting the deed to the 
court or securing an order for the 
sale, can the regularity of the re- 
ceiver’s act be determined on appeal 
by defendant from the refusal of a 
writ of restitution, after reversal of 
plaintiff's judgement. Colburn v. Yan- 
tis, 176 Mo. 670, 75 SW 653. 

{c] The writ will not be awarded 
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be awarded where the judgment is set aside by 
agreement between the parties;7° and there may 
be a restoration until determination of a contro- 
versy between plaintiff and an interpleading de- 
Where, however, an injunction against 
the judgment is dissolved, and after execution is- 
sued thereon the injunction is reinstated, a party 
dispossessed in the meantime is not entitled to a 
writ of restitution 
order of restitution should be made without preju- 
dice to the rights, if any, of a purchaser pending 


in the court below.7? The 


L$ 343] ©. Proceedings’*—1. Mode of Obtain- 


on reversal of judgment, where, al- 
though the tenant appears to be out 
of possession, the record does not 
show that any habere facias issued, 
or that he was evicted by writ. Frank 
v. Hickman, 7 J. J. Marsh. (Ky.) 635. 

67%. 2 Biviyv.) Ben? T27N. Wy. a 32d 
Dawley v. Brown, 43 HowPr (N. Y.) 
fi Jacksonyv. Howd; 1 Cais CN Ye) 
503; Perry v. Tupper, 70 N. C. 538; 
Hoffman v. Hafner, 211 Pa. 10, 60 A 
314; Walsh v. Sykes, 1 LackLegRec 
(Pa.) 429; Greer v. McClelland, 1 
Phila. (Pa.) 128. 

[a] Restitution to plaintiff.—The 
courts of law have the same equitable 
jurisdiction over writs of restitution 
that they have over writs of habere 
facias, and if too much is taken un- 
der a writ of restitution, the party 
taking under the writ may be ordered 
to restore to plaintiff. Den v. O’Han- 
Lingel3 Nes). dare 

68. Sheppard v. ———, 7N. J. lL. 
161. But see Den vy. Ferin, 6 N. J. L. 
431 (holding that the court would 
open a default judgment and set 
aside the execution on affidavit of a 
real defense, but that it had no power 
to make any order for the restitution 
of the premises). 

69. Hoffman v. Hafner, 211 Pa. 10, 
60 A 314 (where plaintiff irregular- 
ly took judgment by default for want 
of a plea and answer, and is given 
possession under a writ, in striking 
off the judgment the court is bound 
to award a writ of restitution, where 
the property has not been sold since 
the award of possession). 

70. Smith v. Robinson, 1 T. B. 
Mon. (Ky.) 14; Greer v. McClelland, 
1 Phila. (Pa.) 128; Wakeley v. Dela- 
plaine, 15 Wis. 554. 

[a] It is no bar to restitution 
after reversal that defendant had, 
after execution of the writ of posses- 
sion, compromised his claim for im- 
provements for a term in the prem- 
ises, and agreed to restore them at 
the end of the lease, and was thereby 
in actual possession. Smith v. Rob- 
inson, 1 T. B. Mon. (Ky.) 14. 

[b] Where cause is dismissed by 
stipulation after order for a new trial 
is taken by defendant, a judgment for 
defendant with restitution is author- 
ized. Wakeley v. Delaplaine, 15 Wis. 


554. 
Rollins v. Bishop, 76 N. C. 268. 

72. Young v. Davis, 1 T. B. Mon. 
(Ky.) 152 (holding also that, where 
complainant obtained possession by 
collusion with the tenant, against 
whom the _ ejectment had been 
brought, and obtained the reinstate- 
ment of the injunction by presenting 
to the judge an incorrect transcript 
of the record, he was not entitled to 
restitution). 

73. Costar v. Peters, 4 AbbPrNS 
CN Ya) 03: See also Colburn v. 
Yantis, 176 Mo. 670, 75 SW 653 (where 
a receiver appointed in ejectment has 
been discharged, after selling the 
property in his character as trustee 
in a deed of trust, without present- 
ing the deed to the court or securing 
an order for the sale, the regularity 
of his act cannot be determined on 
an appeal by defendant from the re- 
fusal of a writ of restitution after a 
reversal of plaintiff’s judgment, and 
hence restitution cannot be ordered). 

74. See generally Appeal and Er- 
ror § 3298. 
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ing Restitution. 


not be enforced by execution.’7 


and be allowed to defend.®°® 
[§ 344] 


[§ 346] A. Who Entitled to Costs—1. In Gen- 
As a general rule a successful plaintiff in 
ejectment is entitled to costs;9* and he may pro- 
ceed therefor, although his title becomes divested 


eral, 


75. Smith v. 1 Reel Spi 8 J 
Marsh. (Ky.) 270. 

[a] Parties —On scire facias for 
restitution all persons who have 
been evicted should be made plain- 


Mitchell, 


tiffs. Smith v. Mitchell, 1 J. J. Marsh. 
(Ky.) 270. 

76. Greer v. McClelland, 1 Phila. 
(Pa.) 128. 


Contempt generally see Contempt 
L380) Je pt 16 

77. Dawley v. Brown, 43 HowPr 
(N. Y.) 17, 20 (“Where restitution is 
directed by order, it must be enforced 
by execution, if that process can ef- 
fect it, if not, then there is no way 
to protect the party except by punish- 
ing disobedience of the order as a 
contempt. In 2 Salkeld, section 88, 
it is said, that where a judgment is 
set aside after execution for irregu- 
larity there needs no scire facias for 
restitution, but an attachment should 
be granted upon the rule for con- 
tempt, if there be not restitution. By 
this, is meant, I suppose, that when 
the judgment is set aside, there is no 
roll on which to enter either judgment 
for restitution, or a suggestion. And, 
as the rule or order directing restitu- 
tion, is the only authority for it, dis- 
obedience to it, is treated as a con- 
tempt. I am unable to preceive any 
reason why the practice pursued, in 
the case cited should not apply to the 
cases before us’’). : 

78. Greer v. McClelland, 1 Phila. 
(Pa.) 128; Smith v. Pretty, 22 Wis. 
655 : 


79. Dawley v., Brown, 43 How. Pr. 
(N. Y.) 17 (holding, however, that the 
order should not include an injunc- 
tion clause restraining plaintiff from 
entering into or interfering with the 
possession). See also Martin v. Rec- 
tor, 28 Hun 409 [rev 2 NYCivProc 
134, McCartyCivProc 215, 11 AbbN 
Cas 362, 63 HowPr 362] (although 
the mere verdict for defendant did 
not authorize the insertion of the 
clause directing restitution, yet, as 
the general term would have directed 
such restitution to be made by their 
order of reversal, if their attention 
had then been called to the matter, it 
was proper now, upon defendant’s ap- 
plication, to direct such a provision 
to be inserted in their order of re- 
versal, and to reverse the order ap- 
pealed from upon the payment of 


costs). 
80. Smith v. Pretty, 22 Wis. 655. 
81. California Quicksilver Min. Co. 


v. Redington, 50 Cal. 160, 161 (“It is 
incumbent on a party seeking relief 


Restitution may be effected by 
scire facias,®> or by order of attachment for con- 
tempt,’® although it has been held, it will only be 
enforced by attachment for contempt when it can- 
Restitution may 
also be effected by a writ of restitution,’® or by an 
order granted on the hearing of an order to show 
cause why possession should not be restored.7? The 
remedy is not by motion to set aside the judgment 


2. Evidence and Matters Considered. 
It has been held that one who moves to be restored 
to possession of the land on the ground that he was 
not a party to the action must make out a clear case 
free from ambiguity,§1 but it has also been held 
that the question of the legal title to the lands 
cannot be determined on an application for restitu- 
tion,®* especially where defendant to the petition 
was not a party to the ejectment suit.§% 
court will not consider whether plaintiff has ac- 


EJECTMENT 


[§ 345] 


[$§ 343-346 


quired an outstanding title, legal or equitable, be- 
sides that involved in the ejectment action.®* / 

D. Extent, 
The general rule of law is that upon reversal of a 
judgment in ejectment the prevailing party is en- 
titled to be restored to all he has lost by reason of 
the erroneous judgment in the lower court.8® There 
is an exception, however, to the rule where the 
property has been sold to a stranger bona fide or 


Operation and Effect,®* 


where a third person has bona fide acquired some 


And the 


XIV. COSTS? 


in a summary proceeding of this 
character to make out a clear case, 
free from ambiguity. A plaintiff in 
ejectment who recovers a judgment, 
perhaps after a protracted and ex- 
pensive litigation, ought not to be 
deprived of the fruits of it, except 
in a case free from all reasonable 
doubt. The opportunity for collu- 
sion is so great, and the fraud is 
often so difficult of detection, that 
courts are reluctant to grant such 
relief on ex parte affidavits, except 
in cases clearly made out, and free 
from any reasonable suspicion of 
fraud or collusion’’). 
82. Culver v. Baker, 155 Ala. 181, 
45 S 2238. 
Culver v. Baker, 155 Ala. 181, 
45 223 


84. Heileman vy. Frey, 54 N. J. L. 
284, 23 A 943. 

85. Extent of restitution general- 
ly see Appeal and Error § 3296. 

86. Gould v. Sternberg, 128 Ill. 
510, 21 NE 628, 15 AmSR 138. See 
also Colburn v. Yantis, 176 Mo. 670, 
75 SW 653 (where it was also held 
that, where a party has been wronged 
by the erroneous judgment of a 
court which is reversed on appeal, 
it is not necessary for the party 
seeking restitution for what he has 
lost to bring a separate action, but 
all the parties being in court the 
eourt will right the wrong with all 
possible speed); Crispen v. Hanno- 
van, 86 Mo. 160 (defendant in the 
lower court, in whose favor the judg- 
ment is finally reversed, would un- 
doubtedly under the rule of the text 
be entitled to be restored to posses- 
sion, and also to the rents and profits 
which he hag lost while out of pos- 
session). 
' fa] Rents accruing subsequent to 
the receiver’s possession paid to 
plaintiff to avoid execution may be 
recovered on reversal of judgment. 


Colburn v. Yantis, 176 Mo. 670, 75 
SW 653. 
87. McCormick v. McClure, 6 


Blackf. (Ind.) 466, 39 AmD 441; Col- 
burn v. Yantis, 176 Mo. 670, 75 SW 
653; Gott v. Powell, 41 Mo. 417. See 
also Gould v. Sternberg, 128 Ill. 510, 
515,621 NE 628, 15 AmSR ess ¢SIt 
is well settled in this State, that 
when property of a defendant has 
been sold on a judgment, afterward 
reversed, to a party to such judg- 
ment, the defendant can recover it 
back. If the purchaser be a third 
party, he can recover from the plain- 


tiff the value thereof, but the title to! Beech, 117 Miss. 668, 78 S 609. 


collateral right before reversal.’? 
also include the value of the crops,’ and the pro- 
ceeds of a receiver’s sale paid to plaintiff and repre- 
senting the equity of redemption in the land.®® 
Execution of the writ and restitution to the party 
dispossessed restores the seizin.9° 
hand the quashal of a writ of restitution and a 
restoration of possession given under it places the 
‘parties in respect to their legal rights as they stood 
before the examination of the writ.% 


The recovery may 


On the other 


pending suit.°*.. Where plaintiff sold the land and 
moved for a dismissal without prejudice, it was 
held he should be taxed with costs incurred previ- 
ous to the nonsuit.°° It has been held, however, 


the property, in that case, is unaf- 
fected by the reversal’). 
88. Breading v. Blocher, 29 Pa. 
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89. Colburn v. Yantis, 176 Mo. 670, 
75 SW 653. 

90. Smith v. Robinson, 1 T. B. 


Mon. (Ky.) 14. 

91. Breeding v. Taylor, 6 B. Mon. 
(Ky.) 62. 

{aj On motion to quash writ of 
restitution, the return of a habere 
facias having been quashed and resti- 
tution ordered, the decisions cannot 
28 questioned. Tribble v. Frame, 3 


B. Mon. (Ky.) 13. 
n es Costs generally see Costs 15 
Sida D 


1. 

93. U. S—Dunn v. Games, 8 F. 
Cas. No. 4,177, 2 McLean 344. 

Ala.—Dennis v. Price, 148 Ala. 243, 
41 S 840. 

Ill.—Shumway v. Leturno, 225 Ill. 
601, 80 NE 4038. 

N._ Y.—Laprell v. Kleinschmidt, 
112 N. Y. 364, 19 NE 812 [rev 49 Hun 
605 mem, 1 NYS 821]; Cythe v. La 
Fontain, 51 Barb. 186. 

Okl.—MacHarry v. Eatman, 29 Okl. 
46, 116 PR 935: 

Pa.—Bachman v. Gross, 150 Pa. 
516, 24° A712: Gill vy. Gilley 37 Par 
312; Cadwalader v. Berkheiser, 32 
Pa. 43; Zeigler v. Wisher, 3 Pa. 365; 
Allen v. Flock, 2 Penr. & W. 159. 

Porto Rico.—Gimenez v. Borras, 6 
Porto Rico 188. 

Ont.—Row v. Quinlan, 21 U. C. Q. 
B, 452. 

[a]. Although a referee’s report 
for plaintiff does not allow costs, 
they may be awarded him. Harvey 
v. Snow, 1 Yeates (Pa.) 156. 

[b] A judgment for plaintiff on 
a conditional verdict is for costs as 
well as for the land. Bradley v. 
O’Donnell, 40 Pa. 479. 

{c] In New Brunswick, if the 
court trying the case without a jury 
finds defendant is entitled to the pos- 
session on equitable grounds, plain- 
tiff is not entitled to the costs, al- 
though he has the legal title and 
right to possession. Souci v. Ouil- 
lette, 37 N. B. 393. 

94,. Rugan v. Philips, 4 Yeates 
(Pa.) 382; Murray v. Garretson, 4 
Serge. & R. (Pa.).- 130; McAdie v. 
Corby, 30 U. C. Q. B. 349. But see 
Freedley v. Mitchell, 2 Pa. 100 
(where plaintiff was allowed nomi- 
nal costs only). 

95. Hibernia Bank, Co. 


ete. Vs 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


$§ 846-348] 


tnat plaintiff cannot have costs where the evidence 
does not show any wrongful act done by defendant, 
even though it establishes plaintiff’s title.%¢ 
may be allowed, although defendant quits posses- 
sion after service of writ or commencement of the 
action.” Right to costs may be waived.%® 

[§ 347] 2. Each Party Successful in Part.°° 
Unless otherwise provided by statute, in accord- 
ance with the general rule,? if plaintiff recovers a 
part of the land in suit, he will be entitled to re- 


cover costs,? although the rule 
strictly adhered to.* 
{§ 348] 3. On Disclaimer.® 


96. 
97. 
98. 


Clarke v. Wagner, 78 N. C. 367. 
Zeigler v. Fisher, 3 Pa. 365. 

See Costs § 213 et seq.; and 
Allen v. Flock, 2 Penr. & W. (Pa.) 159 
(where the waiver of a writ of er- 
ror by plaintiff was a waiver of 


“See also infra § 348. 

1. See statutory provisions. 

[a] In Nova Scotia a statute pro- 
vides for apportionment of costs in 
case of partial success by each party. 
Fairbanks v. Roles, 5 N. S. 13 (where 
defendant denies plaintiff’s right to 
possession of all of the land claimed, 
but subsequently by leave of court 
limits his defense to only a part of 
the land, plaintiff is entitled to costs 
upon obtaining judgment for the 
portion which defendant does not 
claim and defendant is_ entitled 
to costs for that portion for which 
he defended). 

2. See Costs § 13. 

3. Lawton v. Gordan, 37 Cal. 202; 
Young v. Bigger, 73’ Kan. 146, 84 P 
747; Shanahan v. McIntire, 169 Ky. 
160, 183 SW 529; Childers v. Belcher, 
142 Ky. 605, 134 SW 1129; Bryan v. 
Hodges, 151 N. C. 413, 66 SE 345. 

[a] One who sues to recover pos- 
session of an undivided part of real 
estate and recovers an undivided 
part, but a less interest than he sued 
for, is entitled to full costs, even if 
the answer concedes his right to the 
interest recovered, but raises an is- 
sue on the question of the ouster for 
the part recovered, Lawton v. Gor- 
dan, 37 Cal. 202. 

4, Newman v. Peay, 117 Ark. 579, 
176 SW 143 (where judgment was 
awarded in plaintiff's favor for a 
parcel of land which amounted to 
a mere trifle, and where in addition 
the land so awarded was not claimed 
by defendant, costs were awarded 
against plaintiff); Hays v. Tilson, 18 
Tex. Civ. A. 610, 45 SW 479 (where 
plaintiff obtained the relief sought, 
but defendant obtained the equitable 
relief which satisfied his claim in the 
premises, it was not an abuse of dis- 
cretion vested in the trial court to 
render judgment for costs against 
plaintiff). 

5. See generally, Pushed § 166. 


6. See supra 3 

e U. S—Bell v. Foxen, 42 Fed. 
755. 

Ala.—Martin v. Howard, 193 Ala. 
477, 68 S 982. 
ies eee v. Compton, 60 Ga. 

Tll.—Quiney v. Chicago, etc, R. 
Co., 94 Hl. .537. 

Ind.—McAdams v. Lotton, 118 
Inde. 4), 420) NE 5235 McCarnan. |v: 
Cochran, 57 Ind. 166. 

Kan.—Kansas Pac. R. Co. v. Mc- 


Bratney, 10 Kan. 415. 

rime —wWells v. Osborn, 2 Mass. 
N. J.—Stewart v. Camden, etc., R. 

Coe sc, ON. Jo day LO 


a Me C.—Albertson v. Reding, 6 N. 
, 3 
Pa.—Kirkland v. Thompson, 51 


Pa. 216; Tripner v. Abrahams, 47 Pa. 
220; Hill v. Hill, 43 Pa. 521; Stein- 
mets v. Logan, 3 Watts 160; Mabie 
Vv.) Tuelihart,| 23° Pa= Co; 242: Cald- 
well v. Lowden, 3 Brewst. 63. 
Tenn.—Cooper v. Great Falls Cot- 


(19 C. J.—78] 


Since a disclaimer 
operates as a denial of both title and possession,® 
a disclaiming defendant is entitled to his costs where 


EJECTMENT 


Costs 


is not always 
of ouster.t3 


ton Mills Co., 94 Tenn. 588, 30 SW 
Va.—Thompson Vv. 


106 
Va. 315, 55 SE 674. 

Vt.—Stevens v. Griffith, 3 Vt. 448; 
Jones v. Webber, 1 D. Chipm. 215. 

Wis.—Stephenson v. Doolittle, 123 
Wis. 36, 100 NW 1041. 

[al In Alabama (1) if defendant 
files a disclaimer and~ plaintiff does 
not take issue thereon, the costs 
should be adjudged to defendant. 
Calumet Coal Co. v. Cordova, etce., 
Co., 145 Ala. 578, 40 S 390; Webb v. 
Reynolds, 139 Ala. 398, 36 S 15. (2) 
But if plaintiff takes issue on the 
disclaimer and is successful, defend- 
ant is liable for the costs, but other- 
wise he is not. Wade v. Gilmer, 186 
Ala. 524, 64 S 611; Dennis v. Price, 
148 Ala. 243, 41 S 840. (38) The pro- 
visions of Code (1907) § 3843 have 
reference to the cost of establishing 
and marking the true line, and not 
to the cost of the suit; the court may 
tax the cost against plaintiff suing 
in ejectment where judgment is ren- 
dered for defendant filing a disclaim- 
er with suggestion that the issue is 
a disputed boundary line. Oliver v. 
Oliver, 187 Ala. 340, 65 S 378. 

{b] In Pennsylvania (1) dis- 
claimer is not properly a plea in 
ejectment. See supra § 130. (2) But 
the plea of not guilty may be limited 
and brought down to the real point of 
contest by a description filed there- 
with to that part of the premises for 
which defense alone is intended to 
be taken, which operates as a dis- 
claimer within the rule relating to 
costs. Kirkland vy. Thompson, 51 Pa. 
216; Tripner v. Abrahams, 47 Pa. 220; 
Bratton v. Mitchell, 5 Watts 69. 

{c] In Vermont a defendant who 
has parted with all his title and pos- 
session before suit brought is_en- 
titled to judgment for costs. Cale- 
donia County Grammar School v. 
Howard, 84 Vt. 1, 77 A 877. 

{d] In Tennessee it has been said 
that defendant is only relieved from 
liability for costs in such a case when 
the claimant’s right to recover is 
defeated by a disclaimer in_ the 
pleadings. Cooper v. Great Falls 
eee Mills Co., 94 Tenn, 588, 30 SW 


Camper, 


tay Upon disclaimer as to part of 
the land (i) and a plea of not guilty 
as to the remainder and judgment 
for defendant therefor and _ for 
plaintiff only as to the part to which 
the disclaimer is applicable, plain- 
tiff is liable for the costs. Quincy v. 
Chieagzoy ete R2"Co,, 94 11 637. °° 2) 
Where a defendant pleads a disclaim- 
er to a part of the land and the gen- 
eral issue as to the other part, and a 
verdict is returned for defendant on 
the general issue and against him 
on the other issue, jury finding that 
he was in possession, plaintiff has 
costs. Wells v. Osborn, 2 Mass. 446. 

[f] Disclaimer by a part of de- 
fendants.—In ejectment for land of 
which the several defendants had 
taken possession, each claiming a 
certain portion where some of de- 
fendants enter a_ disclaimer and 
others, with plaintiff’s consent, 
agree* to a judgment against them 
without costs or damages, remain- 
ing defendants who only plead the 
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he disclaims before pleading or sufficiently early to 
give plaintiff due warning 
or if plaintiff accepts the ‘disclaimer as true and takes 
judgment,® unless for special reasons the court de- 
cides otherwise,!° or unless of course there is some 
statutory provision to the contrary.1 
entitled to costs where, notwithstanding the dis- 
claimer, defendant is shown to be in possession,!* 
or where notwithstanding his disclaimer and the 
judgment against him he refuses to deliver up pos- 
session thereby compelling plaintiff to sue out a writ 
Plaintiff is also entitled to costs prior 
to a disclaimer made after a plea of not guilty.1+ 
But there should be no judgment against defendant 
for costs incurred subsequent to the disclaimer.'® 


7 if the disclaimer is true® 


Plaintiff is 


genera: isSue are on a general ver- 
dict against them liable for all the 
eosts and damages. Bell v. Foxen, 
42 Fed. 755. ¥ 

[g] On the rendition of a judg- 
ment on an agreed statement of 
facts for a tenant, as on a disclaimer, 
the tenant is not entitled to costs 
since Gen. St. c 134 §§ 8, 12, provides 
that, when a tenant disclaims he 
“shall be allowed such costs only as 
accrue after the filing of the plea.” 
Esty v. Currier, 98 Mass. 500. 

{h]; Too late after verdict.— 
Where a party in possession of land 
defended an action of ejectment un- 
til after verdict, when he disclaimed 
adverse occupancy of the premises, 
a motion that judgment be not ren- 
dered against him was properly de- 
nied. Thompson v. Camper, 106 Va. 
315, 55 SE 674. 

[i] Sufficiency of disclaimer.— 
(1) An answer alleging possession 
in a third person and disclaiming all 
interest in or title to the premises is 
a disclaimer entitling defendant to 
costs, McCarnan v. Cochran, 57 Ind. 
166. (2) But where plaintiff’s lessor 
in ejectment did not authorize the 
suit, but knowing of it did not re- 
pudiate it except by a letter to plain- 
tiffs attorney disclaiming it, the 
court refused a motion to vacate the 
judgment for costs against him, and 
to tax them against the moving 
parties, it not appearing that the lat- 
ter were solvent or residents. Hallett 
v. Hastie, 35 Ala. 164. 

8. See cases supra note 7. 

9. Mabie v. Fuellhart, 23 Pa. Co. 
241, 242 (“As such judgment 
must rest upon the disclaimer, it 
would necessarily be at plaintiffs’ 
costs. There will be nothing upon 
the record to show that the action 
was necessary and therefore no legal 
basis for the imposition of the costs 
of the defendant’). 

10. Lawrence v. State Land Co., 
144 Ala. 524, 41 S 612 (as where de- 
fendant disclaims as to only a small 
part of the land and plaintiff re- 
ceives judgment for most of the land 


sued for). 

11. See statutory provisions; and 
Kansas Pac. R. Co. v. McBratney, 10 
Kan. 415. 

12. Stewart v. Camden, etc. R. 
COC ay TCT No od ine PR ss 8 Mitchell v. 
Mitchell, 39 Pa. Co. 36; Mabie v. 


Fuellhart, 23 Pa. Co. 241; Swayne v. 
Taylor, 2 Chest. Co. (Pa.) 84. 

13. McAdams v. Lotton, 118 Ind. 
1, 20 NE 5238. 

14. Byersdorfer v. Schultz, (Ky.) 
ae 492; Lane v. Harrold, 66 Pa. 

fa] Where plaintiff has a good 
cause of action, defendant cannot, 
by admitting the point az issue, de- 
prive him of the right to a judg- 
ment for costs. Byersdorfer  v. 
Schultz, 2 SW 492, 8 KyL 601. 

[b] If defendant does not dis- 
claim or surrender wntil trial, plain- 
tiff is entitled to costs, although he 
recovers onlv part of the land in dis- 
Beles 4 Kirkpatrick v. Vanhorn, 32 


Pa. : 

Martin v. ‘Howard, 193 Ala. 
S 982: Fisher v. Camp. 26 W. 
. 576. See also Lane v. Harrold, 
66 Pa. 319 (where under the circum- 
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[§ 349] 4. Where Action Not Defended. No 
judgment can be given for costs where the action 
is undefended and judgment is rendered against the 
casual ejector.16 And on default without a jury 
having been called costs cannot be assessed against de- 
fendant unless it is affirmatively proved that he was 
in possession at the commencement of the action.*? 
But costs will be allowed on judgment by default 
against a tenant in possession on whom process is 
served.1§ 

[§ 350] 5. Recoveryin Another Ejectment Ac- 
tion. Plaintiff may proceed for his costs after the 
premises have been recovered against him by an 
adversary plaintiff in another ejectment action.'® 

[§ 351] B. Who Liable for Costs—l1. In Gen- 
eral. According to the old English practice if de- 
fendant was successful judgment for costs was 
awarded against plaintiff’s lessee,2° and this rule 
was followed in some of the earlier American de- 
cisions.24 But now, either because of a special 
statute,2? or independently of such a statute,?* costs 
may be taxed against the lessor notwithstanding his 
name was used without his authority.2* So one of 
several lessors who has his name stricken from 
the declaration is liable to his colessors for his 
proportion of the costs.2° According to some author- 
ities plaintiff’s lessor will be ruled to pay costs 
on a judgment of nonsuit against him for refusing to 
join in the consent rule,?° but others hold to the con- 
trary.27 A trustee who pleads not guilty in eject- 
ment against him by his cestui que trust is lable 
for costs if plaintiff recovers judgment.?® If an 
attorney prosecutes ejectment in the name of a 
party without authority and fails, plaintiff is liable 
for the costs.2® And one reviving the action in plain- 
stances defendant was held entitled {b] 
to costs accruing subsequent to the 
disclaimer). 


{a] Amendment to disclaimer.— 
Plaintiff is not entitled to costs be- 
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Plaintiff’s 
the suit. 
[a] 
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lessor is 
where he enters during pendency of 
Gubbs v. Ellis, 4 N. C. 415. 
24 See cases supra notes 20-23. 
Especially is this so where he 


[§§ 349-354 


! 
tiff’s name after his death is liable for costs, where 


he is not entitled to be substituted.2° Tenants in 
possession are not liable for costs until admitted to 
defend.21 Nor are such tenants, who were served 
with notice to defend, taxable with costs, where they 
refused to enter into the consent rule, and were 
turned out of possession after return of the execu- 
tion.5? 

[§ 352] 2. Party Obtaining New Trial. The 
general rules and their qualifications, elsewhere 
treated,?% govern as to the allowance of costs either 
against or in favor of a party who seeks and obtains 
a new trial, in the absence of special statutory pro- 
visions regulating the matter.34 

[§ 353] C. Effect of Tender of Money. Where 
plaintiff brings ejectment on his legal title and de- 
fendant sets up a contract for the “purchase of the 
land and tenders the unpaid balance of the purchase 
money, plaintiff is entitled to Judgment for nominal 
damages and costs.%> 

[§ 354] D. Amount of Items.°° The amount 
and items taxable as costs are governed by the 
general rules.*? If the statute fixes a certain sum 
as costs to be taxed that will be the sum recover- 
able. Where all defendants in ejectment prevail, 
each is entitled to costs of travel and attendance, 
unless some special cause is shown to the contrary.*® 
Attorney’s fees are not recoverable in the absence 
of statute or stipulation authorizing them,‘ ‘nor 
will costs for attendance of a surveyor after the 
first session of court be allowed where he is not 
subpenaed.*+ So if plaintiff in ejectment counts 
upon demises by persons who are dead, defendant, 
after entering into the consent rule, may apply to 


liable [ times allowed by statute, on payment 
of costs by applicant. Schwed v. 
Hartwitz, 23 Colo. 187, 47 P 295, 58 


AmSR 221; Zimmerman vy. March- 


cause of an amendment of the dis- 
claimer so as to include mineral 
rights under the surface claimed by 
defendant, where the delay in dis- 
claiming did not result in additional 
costs. Martin v. Howard, 193 Ala. 
477, 68 S 982. 

16. Tate v. Doe, 24 Miss. 465, 
466 (“The rule on the subject of costs 
in ejectment is this: When the action 
is undefended and judgment is en- 
tered against the casual ejector, no 
judgment can be given for costs. The 
only remedy the lessor of the plain- 
tiff has for his costs, is an action for 
mesne profits, in which, at the dis- 
cretion of the jury, they are recover- 
able as consequential damages. 
Adams on Bject. 334. The judgment 
for costs in this case was, therefore, 
irregular’’) 


ae Sims v. Thompson, 30 Ala. 
18. Huff v. Lake, 9 Humphr. 


no) nae D’Arcy v. White, 24 U. 


18. beeinedy v. Holman, 19 Ala. 
20. Hopkins v. Godbehire, 2 


Yerg. (Tenn.) 241 

Pi AB Ley-panig, Owen, 2 Blackf. (Ind.) 
452 (rule subsequently changed by 
statute). 

22. See statutory provisions; and 
Hopkins v. Godbehire, 2 £Yerg. 
(Tenn.) 241. 

23. Hallett v. Hastie, 35 Ala. 164; 
Blount v. Wright, 60 N. C. 89; Scott 
v. Sears, 31 N. C. 87. 

[a] Beason for rule.—Inasmuch 
as the courts permit plaintiff’s lessor 
to take all the benefits of a recovery 
in the action, a judgment should be 
rendered against him for the costs 
in case defendant is _ successful. 
Blount v. Wright, 60 N. C. 89. 


permits the action to proceed to judg- 
ment and execution against himself 
without taking any steps to relieve 
himself other than merely to disclaim 
the suit in a letter to plaintiff’s at- 
torney. Hallett v. Hastie, 35 Ala. 164. 
25. Scott v. Sears, 31 N. C. 87. 
{a] Recovery back.—If plaintiff 
ultimately succeeded, such lessor will 
be entitled to recover back the costs 
so paid out of those collected from de- 
fendant. Scott v. Sears, 31 N. C. 87. 
26. Jackson v. Stiles, 1 Cow. (N. 
Y.) 166; Smith v. Barnardiston, W. 
Bl. 904, 96 Reprint 534. 
27. ‘Anonymous, Se IN pL dem an Oo 
Den v. Hayne, 21 N. J. L. 245, Gooa- 
right v. Badtitle, W. Bl. 763, 96 Re- 
print 447. 
28. Bd Nai v. Lowden, 3 Brewst. 


29. Hamilton v. Wright, 37 N. Y. 
502, 5 Transcr. a 1 (in such case a 
retainer will be presumed). 
ee Hamilton vy. Homer, 46 Miss. 


31. Myers v. Smith, 5 B. Mon. 
(Key) 2797 

32. Den v. Fen, 24N. J. L. 644. 

33. See Costs § 728 et seq; New 


Trial [29 Cyc 1016]. 

34. See statutory provisions. See 
also Schwed v. Hartwitz, 23 Colo. 187, 
47 P 295, 58 AmSR 221 (construing 
Civ. Code [1887] § 272); Zimmerman 
v. Marchland, 23 Ind. 474 (constru- 
ing 2G & H. p 283 § 601); Wing 
v. De la Rionda, 20 NYCivProc 183, 
13 NYS 793 [aff 28 NE 223] (con- 
struing Code Civ. Proc. §§ 1525, 3252, 
3253); Carnes v. Tee 40 N. Ve 
Super. 205 (construing 2 Rev. St. [2d 
ed] p 235 § 37); Shaw v. McMaren, 
PAS HY Dm Cis es5) oe Uy Cee sae 2 Rev. 
St. [2d ed] p 235 § 3 

fa] New trial of ent is some- 


land, 23 Ind. 474; Carnes v. Platt, 40 
N. Y. Super. 205; Shaw v. McMaren, 
2 EETE GNE 2) 74:7. 

{b] Extra allowance may be in- 
cluded. In re Ilion Nat. Bank, 59 
Hun 282, 12 NYS 824 [aff 126 N. Y. 
679 mem, 28 NE 249 mem]; Peo. v. 
Remington, 126 N. Y. 679 mem, 28 
NE 249 mem; Wings v. De la Rionda, 
20 NYCivProc 183 [att 26 Neva 
680, £8 NE 223], 13 NYS 793. 

{c}] Costs for suggestion for 
mesne profits are not _ included. 
Wings v. De la Rionda, 20 NYCiv 
Proc 183, 13 NYS 793 (aff 28 NE 2233; 
Shaw v. ‘McMaren, 2) ET GNSS) iz. 

35. Cadwalader v. Berkheiser, 
32 Pa. 43 (holding, however, that if 
defendant had tendered or offered 
payment before suit brought and 
kept it up by bringing the money into 
court, plaintiff weuld not have been 
entitled to a judgment of any kind). 
Se? also Costs § 164 

36. Extra allowance: 

Generally see Costs § 343 et seq. 
ag OE new trial see supra § 

37. See Costs § 226 et seq. 

38. McAlister v. Brents, 9 B. Mon. 
(Ky.) 483 

39. Boynton Vv. Pa 1 Tyler (Vt.) 
80. See also Costs § 330 


40. Smith v. Bell, 25 Sw Hs AS) 
Kyl 1, 3). Kyl »626; Hesar vy, ‘De 
Groat, 3 N. D. 354, 56 NW 150; Her- 


reshoff \v._ Tripp, 715 "R)) 1 - 92; Sea 
104. See also Costs § 238 et seq. 

[a] Ejectment is a mixed action 
within a statute authorizing five dol- 
lars to be taxed as attorney’s fees in 
mixed actions. McAlister v. Brents, 
9 B. Mon. (Ky.) 483. 

Allowance of attorney’s fees gen- 
erally see Costs § 248. 
ess Nicklin v. Morrow, 5 S. Cc. lL. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 354-359] 


have their names struck out of the declaration with- 
out costs, the necessity of the application arising 


from plaintiff.*? 


[§ 355] E., Security. Security for costs by 
either party is governed by the general rules,*? un- 
less regulated by special statutory provisions.** 
Thus it has been held that ejectment is within a 
statute requiring security for costs in all cases 
where plaintiff or the person for whose use the 
action is commenced is a nonresident;*> that se- | 
curity may also be required where plaintiff’s lessor 
is an infant;*® that plaintiff may give security at a 


EJECTMENT 


[19 C.J.] 1233 


term subsequent to the return term,*’ especially 
where no appearance has been entered by the tenants 


in possession;*® and that defendant cannot be re- 


[§ 356] F. 


[§ 357] 


in this work.5+ 


quired to give security on the ground of removal 
from the state after entering into the common rule.*?® 


Remission on Reversal. There 


may be a reversal on the merits and a retaxation of 
costs ordered, unless. the respondent remits the 
amount improperly taxed.®° 
G. Collection. 

forcement of payment of costs is treated elsewhere 


The collection or en- 


XV. MESNE PROFITS AND DAMAGES*? 


[§ 358] A. Mesne Profits Defined. Mesne profits 
are the pecuniary benefits which one who dispos- 
sesses the true owner receives between disseizin and 
the restoration of possession,®* those profits which 
are received intermediate the original entry and 
the restoration of the possession of the premises.** 
B. Methods of Procedure to Recover. 
a method of trying 
title to real property®> and the proceedings became 
fictitious,°® the practice was introduced of allowing 
plaintiff to recover only nominal damages,*’ rents, 
and profits by way of damages not being recoverable 


[§ 359] 


When ejectment became 


42. Jackson v. Reynolds, 1. Cai. 
Cas. (N. Y.) 20, Col. Cas. 155, Col. & 
C. Cas. 91. 

_ 48. Sée Costs § 464 et seq. 
See statutory provisions. 

[a]. In North Carolina (1) a de- 
fense bond is provided for by statute. 
Clark Code § 390. (2) The bond 
covers costs in the supreme court on 
appeal. Grimes v. Andrews, 171 N. 
C. 367, 88 SE 513. (3) If defendant 
fails to file a bond, plaintiff is en- 
titled to judgment for the relief de- 
manded, unless defendant is excused 
from giving the bond before answer. 
Carraway v. Stancill, 1387 N. C. 472, 
49 SE 957. (4) Where defendant 
claims exemption from giving se- 
curity on affidavit by him that he is 
unable to give security and certifi- 
cate of counsel that plaintiff is not 
entitled to recover is complied with, 
it is error to require security for 
costs. Jones v. Fortune, 69 N. C. 
322. (5) The statute is not appli- 
cable to the case of a purchaser who 
enters into possession under a con- 
tract of purchase and fails to pay. 
Cox v. Gray, 61 N. C. 488. (6) The 
court may extend the time within 
which the bond may be filed. Ten- 
nessee River Land, etc., Co. v. But- 
ler, 134 N. C. 50, 45 SE 956. (7) De- 
fendants giving security need not 
sign the bond and it may be filed at 
a term subsequent to filing the an- 
swer. Wall v. Fairly, 66 N. C. 385. 
(8) The bond may be increased in 
the discretion of the court if de- 
fendant shows a disposition to delay 
the trial. Carraway v. Stancill, 137 
N. C. 472, 49 SE 957. 

45. Farnsworth v. Agnew, 27 Ill. 
42: Trenton State Bank v. Evans, 14 
Ned). Ee i" 

46. Trenton State Bank v. Evans, 
14 N. J. L. 298. 

47. Moyers v. Brown, 10 Humphr. 
(Tenn.) 77. 

48. Moyers v. Brown, 10 Humphr. 
(Tenn.) . 

49. Den v. Inslee, 6 N. J. L. 475. 

50. Hoyt v. Jones, 31 Wis. 389. 
See also supra § 340. 

51. See Costs § 733 et seq. 

fa] Attachment.—(1) In New 
Jersey it has been held that where 
the lessor of plaintiff in ejectment 
refuses to join in the consent rule, 
and is non-prossed, the remedy for 


collecting costs adjudged against 
the lessor is by attachment Den v. 
Hayne, 21 N. J. L. 245. (2) And in 


New York it has been held that the 
court will on attachment against the 


_lessor for costs stay proceedings to 


enable him to bring action against 
his attorney, where there are contra- 


dictory affidavits upon the question 
whether or not he consented to the 
use of his name as a lessor. Peo. v. 
Bradt, 7 Johns. 539. 

[b] Execution.—A separate fieri 
facias may issue. Jackson v. Gale, 
3 Cow. (N. Y.) 24. 

{c] Rule nisi—A demand _ for 
costs under the rule nisi for judg- 
ment as in case of nonsuit may be 
of any or every one of the lessors of 
plaintiff or of plaintiff's attorney. 
vageees v. Thompson, 7 Cow. (N. Y.) 
52. Conclusiveness of judgment 
in ejectment suit as regards recov- 
ry of mesne profits see Judgments 

Sullivan, 


ery 
[23 Cye 1327]. 

53. Nash v. 32 Minn. 
189, 190, 20 NW 144. 

54 Leland v. Tousey, 6 Hill (N. 
Y.) 328. To same effect Wallace v. 


Berdell, 101 N. Y. 13, 3 NE 769; 
Jackson v. Leonard, 6 Wend. (N. Y.) 


534. 
See supra § 3. 
56. See supra § 3. 
57. Emrich vy. Ireland, 55 Miss. 
390; Davis v. Doe, 25 Miss. 445; 
Harvey v. Snow, 1 Yeates (Pa.) 156; 


|Osbourn v. Osbourn, 11 Serg. & R. 


(Pa.) 55. 


“The jury, in the assessment of 


‘damages, are confined to a compen- 


sation for the injury sustained by 
the ejectment, which being fictitious, 
the damage can only be nominal.” 
Davis v. Doe, 25 Miss. 445, 446. 

58. Cape Girardeau, etc., R. Co. 
v. St. Louis, ete., R. Co., 222 Mo. 461, 
121 SW 300. 

59. See Trespass [38 Cyc 1012]. 

[a] Origin of the action for mesne 
profits.—‘“‘By the old law and prac- 
tice in an action of ejectment (as I 
before said) you recovered nothing 
but damages, the measure whereof 
was the mesne profits; no term was 
recovered; but when it became estab- 
lished that the term should be 
recovered, the ejectment was licked 
into the form of a real action; the 
proceeding was in rem, and the thing 
itself; the term only was recovered, 
and nominal damages, but not the 
mesne profits; whereupon this other 
mode of recovering the mesne profits 
in an action of trespass was intro- 
duced, and grafted upon the present 
fiction of ejectment; and I take it, 
that the present action is put in the 
place of the ejectment at common 
law, which was indeed a true, and not 
a fictitious action, and in which the 
mesne profits only, and not the term, 
were recovered, for it was no other 
than a mere action of trespass. You 
have turned me out of possession, 


at common law.®® 
sanctioned by the courts was an action of trespass 
vi et armis, usually termed an action for mesne 
profits,°® such action being regarded as a continua- 
tion of the action of ejectment,®° and supplemental 
thereto ;®! and only the lands embraced in the ac- 
tion of ejectment were affected by the action.®? 
Nevertheless under the modern and more liberal 
practice in many states, either with or without 
statutory authorization, plaintiff may in his eject- 
ment action recover mesne profits, and damages,°® 
by uniting in the one action a claim for possession 


To meet this difficulty the remedy 


and kept me out ever since the de- 
mise laid in the declaration, there~ 
fore I desire to be paid the damages 
to the value of the mesne profits 
which I lost thereby; this is just, 
and reasonable.” Goodtitle v. Tombs, 
3 Wils. C. P. 118, 120, 95 Reprint 965 
(per Wilmot, C. J.). 

{b] Severed products.—A plaintiff 
who has recovered in an action of 
ejectment has no right to seize upon 
the produce of the land which has 
been severed before the writ of 
possession was executed. His remedy 
is by an action for the mesne profits. 
Brothers v. Hurdle, 32 N. C. 490, 51 
AmD 400. 

60. Brothers v. Hurdie, 32 N. C. 
490, 51 AmD 400; Camp v. Holmes- 
ley, 32_N. C. 211; Parks v. Pennsyl- 
vania Clay Co. 60 Pa. Super. 574. 

_ {aj Under the statutes in some 
jurisdictions the action is not con- 
sidered a continuation of the eject- 
ment action but a new action requir- 
ing new process, pleadings, and pro- 


Coedine. Ringhouse v. Keener, 63 
61. Gaines v. New Orleans, 17 
Fed. 16, 4 Woods 213; Meloy v. 


Johnston, 9 D. C. 202; Brown v. Mc- 

Cloud, 3 Head (Tenn.) 280. 

62. Parks v. Pennsylvania Clay 

Co., 60 Pa. Super. 574. 

3. Ala.—Scott v. Colson, 156 Ala. 
450, 47 S 60; Henry v. Davis, 149 
Ala. 359, 48 S 122, 183 AnnCas 1090 
(both holding that under the statute 
the damages are limited to damages 
for ‘‘mesne profits’). 

Ark.—Jacks v. Dyer, 31 Ark. 334. 
Cal.—Nathan v. Dierssen, 164 Cal. 

607, 130 P 12; Sullivan v. Davis, 4 

Cal, 297. 

Colo.—Whitehead v. Callahan, 44 
Colo; 396, 99 P 5%. 

Conn.—Alsop v. Peck, 2 Root 224. 
Fla.—Norman v. Beekman, 58 Fla. 

325, 50 S 876; Duncan v. Jackson, 16 

Fla. 338. : 
Ga.—Marshall v. Pierce, 136 Ga. 

543, 71 SE 893, 86 LRANS 552. 

Pier eee Rees) v. Hamilton, 108 Ill. 
Ind.—Bottorff v. Wise, 53 Ind. 32. 
Ind. T.—Price v. Cherokee Nation, 

5 Ind. T. 518, 82 SW 893. 
Iowa.—Anderson v. Acheson, 132 

Iowa 744, 110 NW 335, 9 LRANS 217; 

Dunn vy. Starkweather, 6 Iowa 466; 

Knox v. Dunn, 22 Kan. 683. 
Ky.—Walker v. Mitchell, 18 B. 

Mon. 541. 

Md.—Gibbs v. Didier, 125 Md. 486, 


94 A 100, AnnCas1916E 833; Hecht 
v. Colquhoun, 57 Mad, 5638. 

Mass.—Hodgkins | v. Price, 187 
Mass. 13. 


1234 [19C.J.] 


and a claim for mesne profits,®4 or, as is the case 
in some jurisdictions, by giving notice that a claim 
for mesne profits would be made.® 
recover mesne profits and damages in the ejectment 
suit®® does not prevent the maintenance of a sepa- 
rate action therefor,®’ although there is authority to 


the contrary.®® 
Use and occupation.®? 


declaration in assumpsit.” 


Minn.—Lord v. Dearing, 24 Minn. 
110; Armstrong v. Hinds, 8 Minn. 254. 

Miss.—Dean v. Tucker, 58 Miss. 
487; Emrich v. Ireland, 55 Miss. 390; 
Garner v. Jones, 34 Miss. 505. 

Mo.—Cape Girardeau, etc., R. Co. 
v. St. Louis, ete., R. Co., 222 Mo. 461, 
121 SW 300; Sieferer v. St. Louis, 
141 Mo. 586, 43 SW 1638; Jones v. 
Manly, 58 Mo. 559; Lee v. Bowman, 
55 Mo. 400. 

Nebr.—Fletcher v. Brown, 35 Nebr. 
660, 53 NW 557; Harrall v. Gray, 12 
Nebr. 543, 11 NW 851. 

N. J.—Kline v. Williams, 69 N. 
J AG eb4AGA 556; Den) v.) Chubb; i 
N. J. L. 466. 

N. Y.—wWillis v. McKinnon, 178 N. 
Y. 451, 70 NE 962 [aff 79 App. ae 
249, 79 NYS 936 (aff 37 Misc. 386, 
NYS 770)], 165 N. Y. 612 mem, 59 
NE 1132 mem [rev 35 App. Div. a3 
54 NYS 1079]; Compton v. The 
Chelsea, 139 N. Y. 538, 34 NE 1090 
[rev 70 Hun 361, 24 NYS 241]; Cag- 
ger v. Lansing, 64 N. Y. 417 Taft 4 
Hun 812]; Vandervoort v. Gould, ae 
N. Y. 639; Holmes v. Davis, 19 N. 
488 [rev "21 Barb. 2651; Pin aden 
v. mahvier 12 Barb. 481 [rev on other 
grounds i4 N.Y. 64]; Peo. v. New 
York, 17 HowPr 57; Tompkins v. 
White, 8 HowPr 520 

N. G.—Miller v. Melchor, 35 N. C. 


439. 
Okl.—Rodman v. Davis, 34 OkIl. 
Whart. 


766, 768, 127 P 411 [quot Cyc}. 

Pa.—Dawson v. McGill, 4 
230; Boyd v. Cowan, 4 Dall. 43801." To? 
ed. "74: Parks v. Pennsylvania Clay 
Co., 60 Pa. Super. 567. 

Vt. —Lippett v. Kelley, 46 Vt. 516. 

Wash.—Lownsdale v. Grays Har- 
bor Boom Co., 54 Wash. 452, 103 P 
833 (recognizing rule). 

Wis.—Ashland M. _E. Church v. 
Northern P.-R. Co., 78 Wis. 131, 47 
NW 190. 

Ont.—Blakey v. Smith, 20 Ont. L. 
279, 14 OntWR 241, 15 OntWR 62. 

[al In Louisiana it has been held 
that under the liberal system of 
practice that obtains in that state 
damages are recoverable in an action 
for the possession of land. Chinn v. 
Blanchard, 6 La. Ann. 66. 

{[b] In Porto Rico (1) mesne 
profits are usually allowed upon re- 
covery of land. Fuentes v. Maldo- 
nado, 7 Porto Rico Fed. 52; Erwin v. 
Nater, 6 Porto Rico Fed. 492; De 
Lara v. Morales, 9 Porto Rico 10; 
Gimenez v. Borréaas, 6 Porto Rico 
188. (2) But this is not essential. 
Erwin v. Nater, 6 Porto Rico Fed. 
492. (3) And if not properly proved 
should not be included in the verdict. 
Erwin v. Nater, 6 Porto Rico Fed. 
492. 

Damages recoverable see infra § 
375 et seq. 

64. See cases supra note 63. 

[a] Incidental tortious acts caus- 
ung damage, such as the blocking of 
ariver with logs cutting off plaintiff's 
right of passage between it and their 
Jands, and the overflowing of their 
lands because of the presence of de- 
fendant’s logs in the river and a 
slough, may not be shown, espe- 
cially where no such torts, or dam- 
ages by reason thereof, are made an 
issue by the pleadings. Lownsdale v. 
Grays Harbor Boom Co., 54 Wash. 
452, 103 P 833. 


In some jurisdictions the 
statutes have substituted in place of trespass for 
mesne profits a suggestion of such claim, and direct 
that it be in the form in use for a declaration in an 
action for use and occupation,”® or in the form of a 
But in the absence of 


EJECTMENT 


The right to 


[§§ 359-360 4 


statute, mesne profits being recoveranle as damages 
only, 72 assumpsit for use and occupation does not 
lie,” at least in the absence of an express con- 
tract or one implied by law.** 

Suit in equity. Plaintiff, after recovery in eject- 
ment, cannot turn his action at law for mesne profits 


into suit in equity, and bring a bill for an account 


[§ 360] 


65. Batten v. Bigelow, 2 F. Cas. 
No. 1,108, Pet C. C. 452; Alexander 
v: Shalala, 228 Pa. 297, 77 A 554, 139 
AmSR 10038, 31 LRANS 844, 20 Ann 
Cas 1330; Cook v. Nicholas, 2 Watts 
& §S. 27; Parks v. Pennsylvania Clay 
Co., 60 Pa. Super. 567. 

[a] Requisites of  notice.—(1) 
Notice must be given in time suffi- 
cient to prepare a defense. Cook v. 
Nicholas, 2 Watts & S. (Pa.) 27. (2) 
It may be given when suit is brought 
or afterward within a reasonable 
time. Carman v. Beam, 88 Pa. 319 
{foll Parks v. Pennsylvania Clay Co., 
60 Pa. Super. 567]. (3). An aver- 
ment in the statement that plaintiff 
has brought suit for “the recovery 
of possession of said premises from 
which he has been so unlawfully dis- 
possessed and ejected, and for the 
damages by him sustained” is suf- 
ficient notice to defendant that dam- 
ages or mesne profits would be 
claimed to the date of trial. Parks 
v. Pennsylvania Clay Co., 60 Pa. 
Super. ‘ 

[b] In action on appeal bond.— 
In Pennsylvania plaintiff after judg- 
ment in his favor may maintain an 
action on the appeal bond given by 
defendant to pay all mesne profits 
accruing . after judgment without 
first suing in trespass to liquidate 
the amount of the mesne profits. 
Com. v. Gould, 48 Pa. Super. 528. 

66. See cases supra notes 63-65. 

67. U. S.—Field v. Columbet, 9 F. 
Cas. No. 4,764, 4 Sawy. 523. 


Ind.—Huncheon v. Long, 25 Ind. 
A. 530, 58 NE 563. 
y.—-Miller v. lancaster Nat. 


Bante 9 KyL 649. 

Se ae y. Ireland, 55 Miss. 

Mo.—Hughes v. Carson, 90 Mo. 
399, 2 SW. 441. 

N. Y.—Vandervoort v. Gould, 36 
N. Y. 639; Livingston v. Tanner, 12 
Barb. 481 [rev on other grounds 14 
N. Y. 64]; Peo. v. New York, 28 Barb. 
240, 8 AbbPr 1 fenes U7 HowPr 56 {rev 
10 ‘Abb 1a il bag FY 

Pa.—Parks v. Pennsylvania Clay 
Co., 60 Pa. Super. 567; Keown v. 
Mallissee, 57 Pa. Super. 592. 

68. Walker v. Hitchcock, -19). Vt. 
634; Strong v. Garfield, 10 Vt. 502. 
See also Bascocu  v. Pavie, 14 La. 
135 (damages which might have been 
given under a prayer for general re- 
lief by defendant in eviction and 
which were not given will be pre- 
sumed not proved and cannot be 
afterward recovered as it is res 
judicata). 

69. See generally Use and Occu- 
pation [39 Cyc 849]. 

70. Duncan v. Journey, 137 Til. 

Fairs, 58 Mich. 637, 


A. 568; Noble v 

640, 26 pear 157, 158; Wallace v. 

Berdell, 101 N. Y. 13, 3 NE 769; Van- 

devoort v. Gould, 36 N. Y. 639. 
Form of: 

Plea to a suggestion see Adams 
Hjectm. p 499. 

Suggestion for the recovery of dam- 
ages in ejectment see Adams 
Ejectm. p 498. 

71. Ringhouse v. Keener, 638 TIIl. 
230 (there is no substantial differ- 
ence between the action of trespass 
for mesne profits as it existed under 
the common law and the suggestion 
required by the Illinois statute). 


of the profits, except in the case of an infant, or 
some other very particular circumstances, includ- 
ing all cases which involve an equity which the 
plaintiff cannot make available at law.7® 

C. Persons Entitled to Recover.”® 
action of trespass for mesne profits may be main- 


An 


[a] Writ of inquiry.—On a sug- 
gestion of damages on a default in 
an action of ejectment the proper 
practice is to have issued a writ of 
inquiry to assess the damages. Such 
writ is required before the damages 
can be assessed. Tucker v. Hamil- 
ton, 108 Ill. 464. 

[b] The statute is not applicable 
in actions against persons not defend- 
ants in ejectment. The statute makes 
the suggestion and the proceedings 
thereon a continuance of an eject- 
ment suit which could only be when 
the damages were claimed from de- 
fendant therein or from some _ suc- 
cessor substituted in place of de- 
fendant if such procedure were au- 
thorized by the _ statute. Snow v. 
McCormick, 43 Ill. A. 537. 


72. Miller v. Myers, 46 Cal. 535. 
fa] “The only questions to be de- 
termined are: (1) Is the 


plaintiff entitled to the actual pos-. 


session of the real estate? (2) Does 
the defendant wrongfully withhold 
the property from him? (3) Has 
such wrongful possession resulted 
in damages to the plaintiff?” Meri- 
MAL v. Howe, 72 Kan. 645, 82 P 

78. Pee —Stringfellow v. Curry, 
76 Ala. 394. 

Maes at otiteal Mills Co. v. Hart, 
124 Mass: 123. 

Mich.—Henderson v. Detroit, 61 
Mich. 378, 28 NW 133; Lockwood v. 
Thunder Bay River Boom Co., 42 
Mich. 536, 4 NW 292. 

Minn. —Hurley v. Lamoreaux, 29 
Minn. 138, 12 NW 447; Crosby Vv. 
ee etc., Co., 45 Minn.’ 249, 47 NW 


58 Miss. 
Mo.—Aull Sav. Bank v. Aull, 80 
Mo. 199 
Nev.—Dixon v. Ahern, 19 Nev. 422, 
tap fo 
N. Y.--Preston, ne Hawley, 101 N. 


Y. 586, ..6' (NW 
Pa.—Brandmeier v. Pond one 
Head 


Coal Co., 229 Pa. 280, 78 A 2 
Yerg. 


Miss.—Dean v. Tucker, 


Tenn.Avenue v. Hord, 3 
ye Poindexter v. Cherry, 4 


[a]. An account rendered will not 
lie to recover mesne profits. Harker 
v. Whitaker, 5 Watts (Pa.) 474. 

{b] The reason for the rule is 
that an adverse relation cannot be 
turned into a contract relation eith- 
er express or implied, unless some 
duty exists on the part of the party 
occupying upon which the law _ per- 
mits the fiction of a contract so as 
to simplify the par ee Stringfellow 
v. Curry, 76 Ala. 394. 

[e] , The notion for mesne profits 
differs from an action for use and 
occupation in this, that the latter is 
founded upon a promise, express or 
implied, while the former springs 
from a trespass, an entry vi et 
armis, upon premises, and a tortious 
holding. Thompson . v. Bower, 60 
Barb. (N. Y.) 463. 

74. Brandmeier v. Pond Creek 
Coal Co., 229 Pa. 280, 78 A 273; Reill 
v. Crown Petroleum Co., 218 Pa. 595, 
63 A 253. 

75. Apalachicola v. Apalachicola, 
Land Co., 9 Fla. 340, 79 AmD 284. 
See also Accounts and Accounting § 76. 
Ubi Parties plaintiff see infra $ 
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tained by a disseizee or plaintiff in ejectment who — 
Mesne profits may be 
recovered by a plaintiff in ejectment, even though 
he has transferred the premises pending the eject- 
ment action,’® or whose title or estate has termin- 
ated before the trial of the cause,’® provided it 
appears that he had a right to recover at the time 
Rents and profits may 
also be recovered by a successful plaintiff who has 
come into the possession of the premises after the 
commencement of his action, or who has acquired 
the right to possession after such time, obtained 
judgment for possession, and made actual entry.*? 
So mesne profits may be recovered by the lessor of 
plaintiff after a recovery in ejectment by default 


has recovered possession.’? 


the action was commenced.®°® 


against the casual ejector.®? 
Indian nation. 


recover land of an intruder.®* 


77. White v. St. Guirons, Minor 
(Ala.) 331, 12 AmD 56; Morgan v. 
Varick, 8 Wend. (N. Y.) 587. 

78. Dunstan v. Northern Pac. R. 
Co. 2 N. D. 46, 49 NW 426; Fenn v. 
Stille, 1 Yeates (Pa.) 154. See also 
Moss v. Shear, 30 Cal. 467 (so hold- 
ing where the court ordered the ac- 
tion continued in name of original 
rate Wood v. McGuire, 21 Ga. 
76 (one of several plaintiffs 
so parting with his title was allowed 
to recover mesne profits up to the 
time: he parted with it). But see 
Mackall v. Richards, 12 D.: C. 444 
(an_action commenced by a cestui 


. Que trust in the name of the trustee 


cannot be maintained where the 
former having the entire control and 
power of disposition over the prop- 
erty conveys his interest before 
judgment); Michigan Cent. R. Co. 
v: McNaughton, 45 Mich. 87, 7 NW 
712 (construing .Comp. L. § 6232). 

79. U. S—Brown v. Galloway, 4 
F. Cas. No. 2,006, Pet. C. C. 291. 

Ala.—Hairston v. Dobbs, 80 Ala. 
589, 2 S 147. aft 
AEA A ts v. Morgan, 2 Bibb 

Nebr.—Orr v. Broad, 52 Nebr. 490, 
72 NW 850. 

N. Y.—Woodhull v. Rosenthal, 61 
N. Y. 382; Wilkes v. Lion, 2 Cow. 
333; Jackson v. Davenport, 18 Johns. 
295 [aff 20 Johns. 537]. 

Pa.—Rugan v. Philips, 4 Yeates 
382. And see Freedly v. Mitchell, 2 
Pa, 100. 

pooner Och v. Overton, 8 Yerg. 


[a] In Michigan Comp. L. § 6232, 
which so provides in case plaintiff’s 
title expires between the commence- 
ment of the action and the time of 
trial, does not apply where the right 
or title is transferred. Michigan Cent. 
R. Co. v. McNaughton, 45 Mich. 87, 
7 NW 712. 

80. Orr v. Broad, 52 Nebr. 490, 72 
NW 850. 

81. Nathan v. Dierssen, 164 Cal. 
607, 130 P 12; Crispen v. Hannovan, 
4 Mo. 160; Beach v. Beach, 20 Vt. 


82. Schecel v. Weiler, 41 Ill. A. 
85. See also Casin v. Nicholson, 154 
Cal. 497, 98 P. 190 (where a lessee 
bringing ejectment was never in pos- 
session during his term, the pre- 
sumption is that he did not pay rent 
to his landlord, and, if the successor 
of the lessor substituted aS a co- 
plaintiff in the lessor’s stead recov- 
ers in the action,- he may recover for 
the use and occupation of the land 
while unlawfully detained). 

83. Lion v. Burtis, 5 Cow. (N. Y.) 
408; Baron v. Abeel, 3 Johns. (N. Y.) 
481, 3 AmD 515; Aslin v. Parker, 2 
Burr, 665, 97 Reprint 501. 

84. Brought v. Cherokee Nation, 4 
Ind. T. 462, 69 SW 937. 

85. McCrubb v. Bray, 36 Wis. 333. 

86. See cases infra notes 87-89. 

[a] Reason for the rule is that 
the right to mesne profits inures 


Mesne profits may be recovered 
by an Indian nation in an action under statute to 
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An infant after the attainment of his majority may 
recover mesne profits which have accrued during his 
minority, but which have not been paid to his 


Successors in interest to a successful plaintiff’s 
rights,®® such as his executor,§” his heir,?® or his de- 
visee,®® as the case may be, have been permitted to 
recover mesne profits. 
titled to the possession of his wife’s property during 
coverture and the rents and profits therefrom, the 
widow in ejectment only becomes entitled thereto 
from the time of his death.%° 

Where a cotenant is allowed to maintain an action 
of ejectment against his cotenants,®°t he may -also 
maintain an action for mesne ‘profits against his 


But where a husband is en- 


cotenant who has ousted him.% 


from the institution of the suit as to 
all such persons. Karns v. Tanner, 
74 Pa. 339. 

87. Karns v. Tanner, 74 Pa. 339; 
Blight v. Ewing, 26 Pa. 135. 

88. Clarke v. Seay, 51 SW 589, 21 
KyL 394; Price v. Thomas, 3 Head 
(Tenn.) 283. 

[a] Collection of share from co- 
heir.—The right of an heir to recover 
his share of the mesne profits col- 
lected by defendants as coheirs is 
not postponed until his share of the 
jand is allotted to him in partition. 
igs v. Seay, 51 SW 589, 21 KyL 


89. Karns v. Tanner, 74 Pa. 339 
(a wife who succeeds to her hus- 
band’s, plaintiff’s, rights both as de- 
visee and executrix may recover both 
as legatee and sheriff’s purchaser, 
she having bought the land at 
sheriff's sale under an _ execution 
against plaintiff and having recov- 


ered in ejectment as sheriff’s 
alienee). ; 

€0. Smith v. White, 165 Mo. 590, 
65 SW 19138. 


91. See Joint Tenancy [23 Cyc 
493]; Tenancy in Common [38 Cyc 


92. Cal—Carpentier v. Mitchell, 
29 Cal. 330. 


Te re’ v. Nutwell, 31 Md. 
Mass.—Backus v. Chapman, 11 
Mass. 386. 


Se Oy a v. Roberts, 88 Mo. 
N. Y.—Langendyck v. Burhans, 11 
Johns. 461. 
N. C.—Camp v. Homesley, 33 N. C. 
Bae Holdfast v. Shepard, 31 N. C. 


Pa.—Critchfield v. Humbert, 39 Pa. 
427, 80 AmD 533; Bennet v. Bullock, 
35 Pa. 364; Lane v. Harrold, 72 Pa. 
267; Chambers v. Lapsley, 7 Pa. 24; 
Fiexe v. Fury, 3 Yeates 13, 2 AmD 

Eng.—Cutting v. Derby, 2 W. BI. 
1075, 96 Reprint 633; Goodtitle v. 
Ee 3 Wils. C. P. 118, 95 Reprint 


: = Parties defendant see infra § 
. U. S.—Bell v. Foxen, 42 Fed. 
Ky.—Trabue v. Keller, 8 A, K. 

Marsh. 517. 
Mass.—Marsh v. Hammond, 103 

Mass. 146 (recognizing rule). 
Mo.—iIdalia Reality, ete, Co. v. 

Norman, 259 Mo. 619, 168 SW 749; 

Phillips v. Stewart, 87 Mo. A. 486. 

See also Snell v. Harrison, 131 Mo. 

495, 32 SW 37, 52 AmSR 642 (a ten- 

ant in common in an action by a 


cotenant). ; 
een Y.—Morgan v. Varick, 8 Wend. 


Pa.—Storch v. Carr, 28 Pa. 135 
(one who put a party in possession, 
having no right to do so, and after- 
ward leased to other parties, is liable 
together with his lessees). 


[§ 361] D. Persons 
mesne profits rests upon the disseizor®* receiving the 


Liable.2°. Liability for 


fab arg A: v. Hardy, 10 Jur. 
oO . . 
[a] Where there are several de- 
fendants in possession, each claiming 
a certain portion of the premises, 
and some of them enter a disclaimer, 
and others with plaintiff’s consent 
agree to a judgment against them 
without costs or damages, the re- 
maining defendants, who only plead 
the general issue, are on a general 
verdict against them liable for all 
damages. Bell v. Foxen, 42 Fed. 755. 

[b] One claiming lands to which 
a judgment in ejectment had passed 
against his tenant is liable for the 
mesne profits. Van Alstine v. Mc- 
Carty, 51 Barb. (N. Y.) 326. 

{e] In Mllinois only defendant in 
the original action of ejectment is 
liable upon a statutory claim for 
mesne profits. Duncan v. Journey, 
137 Pl PAs 56837 ~ 

{[d] A husband not aiding his wife 

in disseizing plaintiff is not liable 
for mesne profits. Pace v. Hoban, 
27 Pa. Super. 574. 
_ {e] In Porto Rico (1) a possessor 
in good faith becomes the owner of 
rents and profits collected so long 
as his possession is not legally in- 
terrupted. Longpre v. Diaz, 237 U. S. 
512, 35 SCt 731, 59 Ly ed. 1080. -(2) 
And good faith is always presumed. 
Longpre. v. Diaz, supra. (3) But 
the existence of bad faith is shown 
by an attempt to acquire property 
by deed, conveyance, or proceeding 
which is absolutely void because in 
violation of prohibitory laws. Long- 
pxvel Vee, Diazj2381) Us Sis i265, 355 SCt 
731,59 L. ed. 1080. 

[f] Estoppel.—Land demanded on 
a writ of entry was subject to a lease 
and a mortgage when the demandant’s 
title accrued. The demandant for- 
bade the lessee to pay rent to the 
tenant in the action, and the lessee 
vefused to do so. The mortgagee en- 
tered for the purpose of foreclosure, 
and advertised the land for sale 
under a power in his deed. The de- 
mandant and the lessee thereupon 
agreed with him that if he would 
not proceed with the sale the rents 
should be paid to him, and he with- 
drew the advertisement. The lessee 
remained in occupation, but ‘paid no 
rent to any one; and the demandant, 
after recovering judgment, sold the 
land to him, subject to the mortgage, 
for a sum which he paid “in full for 
all rent or other claims upon him for 
the occupation” of the land. It was 
held. that the demandant was 
estopped to recover damages for the 
rents and profits of the land from 
the tenant in the action. Marsh v. 
Hammond, 103 Mass. 146. 

{g] Where a defendant is evicted 
and afterward restored to possession 
by an order quashing the habere 
facias and awarding a writ of resti- 
tution, which writ is subsequently 
quashed, he is liable for mesne profits, 
Trabue v. Keller, 3 A.eK. Marsh. (Ky. 


5 


1236 [19 C.J.] 


rents and profits.% 


claim®* and has paid the rent to 


good faith,®® and although the tenant came in as 
an under lessee during the pendency of the action. 
Further, it has been held that the action may lie 
against one acquiring title from the disseizor,? or 
against a third person, to whom possession was de- 
livered by defendant in ejectment after the com- 


mencement of the action.2 It has 


ever, that the grantee of a life tenant is not charge- 
able with rents and profits in ejectment by the re- 
And it has been held that the per- 
sonal representative of a deceased defendant in 
ejectment is not liable for mesne profits accruing 
during the pendency of the action,® or after the 
recovery of the land,® although as to the latter 
proposition the rule is not universal.’ 


mainderman.* 


the possessor is liable only for 


95. Newport v. Hardy, 10 Jur. 
333; Blakey v. Smith, 20 Ont. L. 279, 
14 OntWR 241, 15 OntWR 62. See 
also Doe v. Harlow, 12 A. & BH. 40, 
40 ECL 31, 113 Reprint 724 (one who, 
although never actually in possession 
during the time of the trespass, held 
it lawfully before such time, underlet 
it to another from whom he con- 
tinued to receive rent and declared 
him to be his tenant when plaintiff 
demanded possession is liable for 
the mesne profits). 

96. Emerson v. Thompson, 2 Pick. 
(Mass.) 473; Fletcher v. McFarlane, 
12 Mass. 43 (both holding that a 
lessee of the disseizor is not liable). 

97. Conn.—Trubee v. Miller, 48 
Conn. 347, 40 AmR 177. 

a NOS Cree Ea Cenk v. McDaniel, 48 N. 

1 

Pa.—Storch v. Carr, 28 Pa. 135. 

Aas _—Lamson v. Sutherland, 13 Vt. 
3 

Eng.—Liford’s Case, 11 Coke 46b, 
77 Reprint 1206; Holcomb v. Rawlyns, 
Cro. Eliz. 540, 78 Reprint 786. 

98. Trubee v. Miller, 48 Conn. 347, 
40 AmR 177. 

99. Trubee v. Miller, 48 Conn. 347, 
40 AmR 177. 

an Bradley v. McDaniel, 48 N. C 

8. 


2. Emerson v. Thompson, 2 Pick. 
(Mass.) 473; Morgan v. Varick, 8 
Wend. (N. Y.) 587. 

{a] An heir of the disseizor (1) is 
liable for mesne profits accruing after 
the commencement of the writ of 
entry but not for those accruing be- 
tween the descent cast and_ their 
entry. Emerson v. Thompson, 2 Pick. 
(Mass.) 473. (2) But in Porto Rico 
the heirs of disseizor, in the absence 
of proof of bad faith, are not liable 
for rents and profits derived during 
their possession, although their an- 
cestor was in possession in bad faith. 
Longpre v. Diaz, 237 U. S. 512, 35 SCt 
731, 59 L. ed. 1080. 

8. U. S.—Chirac v. Reinicker, 11 
Wheat. 280, 6 L. ed. 474; Bear v. 
Biddle, 8 Wheat. 1,5 L. ed. 547. 

Ala.—Scott v. Colson, be Ala. 450, 
47 S 60. 

Colo.—Limberg v. Higenbotham, 11 
Colo. 156, 17 P 481. 

Conn.—Trubee v. Miller, 48 Conn. 
347, 49 AmR 177. 

Ga.—Willingham v. Long, 47 Ga. 
540. 

Mass.—Emerson v. Thompson, 2 
Pick. 473. 
me Y.—Jackson v. Stone, 13 Johns. 


- Dae ace v. McDaniel, 48 N. 
. 128. 
Tenn.—Nelson v. Allen, 1 Yerg. 360. 


21 HCL 438, 131 Reprint 317. 
4. Tellett v. Albregtson, 160 Wis. 
487, 152 NW 152. 


While there is some authority 
to the contrary,°° it has been held that trespass for 
mesne profits will lie against the disseizor’s tenant,°7 
although the tenant was ignorant of the disseizee’s 
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the disseizor in 


been held, how- 


Where there is 


In Louisiana 


profits accruing 
ee Bard v. Nevin, 9 Watts (Pa.) 

6. Means v. 
Presb. Church, 3 P 

7. Haldane v. ieee. 1 Yeates 121 
(indebitatus assumpsit to recover the 
rents and profits received by testator 
from the time plaintiff’s title accrued 
will lie against his executors after 
recovery in ejectment against the ten- 
ants, unless testator had no notice 
of plaintiff's title, or held under a 
title in which he was mistaken, or 
where plaintiff was guilty of laches). 

8. Burney v. Ludeling, 47 La. 
Ann. 1434, 17 S 877; Gillaspie_v. 
Citizens’ Bank, 35 La. Ann. 779; See 
also New Orleans v. Christmas, 131 
WIGSHRLOT LOPS CENT 45. 33: ed. 99 
(where it was said that it was even 
made a question in Doe v. Harlow, 
12 A. & BE. 40, 40 ECL 31, 113 Re- 
print 724, and in Doe v. Challis, 17 
Q. B. 166, 79 ECL 166, 117 Reprint 
1244,- whether the landlord of a 
tenant in possession was liable for 
mesne_ profits. After argument it 
was decided that he was. But the 
reason of this is obvious; the ten- 
ant’s possession is the possession of 
his landlord). 


ae Reformed 


9. Mass.—Allen v. Thayer, 17 
Mass, 299. 
Mo.—Young v. Downey, 145 Mo. 


261, 46 SW 962; Phillips v. Stewart, 
87 Mo. A. 486. 

N. Y.—Bockes v. Lansing, 74 N. Y. 
437 [aff 13 Hun 38]; Alt v. Gray, 55 
App. Div. 563, 67 NYS 411; Ainslie v. 


New York, 1 Barb. 168; Holmes v. 
Seely, 19 Wend. 507; Morgan v. 
Varick, 8 


Wend. 587; Case v. Shep- 
herd, 23 Johns. Cas. 27. 

N. C.—Stancill v. Calvert, 63 N. C. 
616; Carson v. Smith, 46 N. C. 106; 
Miller v. Melchor, 35 N. C. 439; Pos- 
ton v. Henry, oa N. C. 3015 Murphy Vv. 
Guions 3IN. Ciel 622 AmD 623. 

Pa.-—Caldwell v. Walters, 22 Pa. 
ee Reid v. Stanley, 6 Watts & S. 


{a] A plaintiff who after ouster 
and before reéntry has brought an 
action for trespass cannot, until 
after he has reéntered, maintain a 
second action for damages for a con- 
tinuance of the wrongful possession 
by defendant. Illinois, etc., R. Co. v. 
Cobb, 82 Ill. 3 

10. Jackson v. Miller, 7 Cow. (N. 
Y.) 747; and cases supra note 9. See 
also supra §§ 328-339. 

11. Jackson v. Miller, 7 Cow. (N. 
a 747; Heydon’s Case, 11 Coke 5a, 
T% Reprint 1150; Shelley’s Case, 
Coke 93b, 76 Reprint 206; Berring- 
ton v. Parkhurst, 13 East 489, 104 
Reprint 460; Calvart v. Horsfall, 4 
Esp. 167; Rawlins’ Case, 1 Leon. 302, 
74 Reprint 275; Berrington v. Park- 
hurst, Str. 1086, 93 Reprint 1048; 
Parkhurst v. Smith, Willes 327, 125 


[§§ 361-362 


- 


during his possession.§ 

E. Conditions Precedent to Action. 
While an action for mesne vrofits may be brought 
by an owner who has gained possession of the 
premises® either under process!® or peaceably with- 
out process,'! it seems that at common law and under 
some statutes,'? to maintain a subsequent action as 
a continuance of, or supplemental to, an action of 
ejectment, for mesne profits,!* the general rule is that. 
plaintiff must have been successful in the action of 
ejectment,!4 and also that he must have gained or 
been put in possession of the premises,!® but there 
are some cases which hold that an actual reéntry by 
plaintiff is not necessary.1® Any condition precedent 
prescribed by statute must be complied with.17 


a statutory provision prescribing 


the manner in which mesne profits shall be ascer- 
tained, which has not been complied with, plaintiff 
cannot maintain an action on an agreement by de- 
fendant to let judgment go by default and to pay ‘‘all 


Reprint 1197; and cases supra note 9. 
See also supra 

[a] It is not necessary to exe- 
cute a habere to entitle a party to 
maintain an action for mesne profits, 
if plaintiff has been let into posses- 
sion by defendant. Calvart v. Hors- 
fall, 4 Esp. 167. 

12. See statutory provisions; and 
cases infra note 13. 

13. See supra § 359. 

14. U. S.—Gaines v. New Orleans, 
17 Fed. 16, 4 Woods 213 [rev on 
other grounds 130 Un iS. 12 91s Set 
745, 33 L. 99). 

Ala. BE ins v. Beebe, 54 Ala. 300. 

Cal.—Locke v. Peters, 65 Cal. 161, 
3 PB 657. 

D. C.—Meloy v. Johnston, 9 D. C. 


202. 
Me.—Hilliker v. Simpson, 92 Me. 
BU ce A 495. 
d.—Mitchell v. Mitchell, 1 Md. 


55 

N. Y.—Syracuse Gas-Light Co. v. 
Rome, etc., R. Co., 51 Hun 119, 5 NYS 
459; Morgan Vv. Varick, 8 Wend. 5873 
Baron v. Abeel, 3 Johns. 481, 3 AmD 

Pa.—Kelley v. Dae gras) County, 
229 Pa. 289, 78 A 276; Brandmeier v. 
Pond Creek Coal Co., 219. Pal 195 s6% 
aif v. Crown Petroleum 

95, 638 A 258; Giffin v. 
South West Pennsylvania Pipe Lines, 
172) “Pa. 580, 83 WA 578s = Bushee 
Gamble, 127 Pa. 438, 17 A 865; Na- 
tional Transit Co. v. Weston, 121 
Pa. 485, 15 A 569; Stephens vy. Stros- 
nider, 92 Pa. 233; Kille v. Ege, 82 
Pa. 102; Lane v. Harrold, 72 Pa. 267; 
Huston v. Wickersham, 2 Watts & 
S. 308; Osbourn v. Osbourn, 11 Serg. 
(ea Rs 553 Irish v. Irish, 25 Pa. Dist: 
ae, fet Cyc}: 

t—Smith v. Benson, 9 Vt. 138, 
31 AmD 614; Burton v. Austin, 4 Vt 

Sa or EA v. Pollard, 3 
Sask. 153. 

See nie supra § 360. 

[a] Reason for rule.—In some ju- 
risdictions the right to recover rents 
and profits is a mere incident to the 
right to the land and therefore is 
defeated by the failure of the suit 
itself. Hilliker v. Simpson, 92 Me. 
590, 48 A 495. 

15. See cases supra notes 9-11, 14. 

16. Shipley v. Alexander, 3 Harr. 
& J. (Md.) 84, 5 AmD 421; Brewer v. 
Beckwith, 35 Miss. 467. 

[a] The reason assigned is that 
defendant is estopped by his admis- 
sion of lease, entry, and ouster to 
deny either plaintiff’s title or right 
to possession. Shipley v. Alexander, 
3 Harr. & J. (Md.) 84, 5 AmD 421; 
Tobey v. Webster, 3 Johns. (N. Y.) 
468; Reid v. Stanley, 6 Watts & S. 


fa) 369. See also Trespass [38 Cye 
17. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 362-365] 


legal costs and legal rents in said suit.’’}8 

[§ 363] F. Defenses.1® An action for mesne 
profits is not barred by the expiration of plaintiff’s 
title,2° by a conveyance of the premises pending 
the litigation,24 by recovery of nominal damages in 
the ejectment suit,?? by a reasonable delay in taking 
possession after judgment in ejectment,?? by a plea 
that defendant is tenant of another,?* by defendant’s 
permitting a third person to remain in actual pos- 
session,?®> by an appeal by defendant from a judg- 
ment of eviction,?® or by any matter of defense ad- 
missible in the original action.2? Neither is de- 
fendant who claims title to the land in dispute 
released from liability for mesne profits by the fact 
that he has rented the land to a tenant who has 
received the income arising therefrom.2® So it has 
been held that a possessor in bad faith cannot claim 
the benefit of prescription with regard to rents and 
profits.2® Nor in such an action after recovery 
in ejectment is it any answer to the action that a 
remittitur damna has been entered on the record 
in ejectment.°° It has been Iteld, however, that 
any equitable defense is admissible in trespass for 
mesne profits.*t Hence it is a good defense that de- 
fendant was entitled to possession during the time 
the rents and profits accrued.*? Possession under 
a tax deed void on its face will not avail defendant.3* 
Again in order to prevent a recovery of profits 
which accrued before service of the declaration in 
ejectment defendant may show that he had not oc- 
cupied the premises before such service.** So one 

18. McCann v. Righter, 34 W. Va. 
186, 12 SE 497. 

19. Setting off improvements and 
taxes paid see infra § 391. 

20. See supra § 360. 

21. See supra § 360. 

22. White v. St. Guirons, Minor 
(Ala.) 331, 12 AmD 56; Limberg v. |! 
Higenbotham, i1 Colo. 156, 17 P| 369. 
481; Fletcher v. Brown, 35 Nebr. 660, 28. 
53 NW 577; Van Alen y. Rogers, 1 | 271. 
Johns. Cas. (N. Y.) 281, 1 AmD 113.] 29. 

23. Chambers vy. Lapsley, 7 Pa. 24. 


24. Wisdom v. Reeves, 110 Ala.} Wall. 
418, 18 S 13; Keane v. Cannovan, 21] etc., 


brought in 


EJECTMENT 


possession under 
ejectment brings an action for the 32. 
mesne profits, a verdict obtained by 
defendant in an action of ejectment 
the meantime for the 
same premises cannot be set up in 
bar of the action for mesne profits. 
Benson v. Matsdorf, 


Williamson v. Heyser, 74 Ga. 


Gaines_v. New Orleans, 9 F. 
Cas. No. 5,177, 1 Woods 104 [aft 15 
624, 21 ne ed. 215]; 
Lumber Co. v. Nalty, 109 La. 


[19 C.J.) 1237 


is not responsible in equity for mesne profits to the 
owner of an estate which he has merely rented out 
as agent of another for whose use he has received 
the rent and to whom he was bound to pay over 
such rent and has in fact so paid it, and has not at 
any time occupied the premises or derived any 
advantage from such possession.*°> The fact that 
one of two plaintiffs was in possession of part of 
the land in suit, which he had farmed since the 
death of the life tenant, did not constitute a bar 
to their claim for damages or mesne profits,*® but 
merely reduced the amount to be recovered by the 
amount of pecuniary benefit received from the oc- 
cupaney as tenant in common with defendant.%? 
[§ 364] G. Parties Plaintiff.s° While an ac- 
tion for mesne profits or a count for mesne profits 
in an action of ejectment cannot be brought in the 
name of both the nominal plaintiff and his lessor,*? 
it may be brought in the name of either,*® except 
where the rule may be otherwise by reason of 
statute or the local practice.*t The action may be 
brought by a cestui que trust,4? or by a municipal 
corporation for the use of its streets.t? A joint 
action may be brought by two tenants in common 
against a third cotenant,*4 or by several lessors,*® 
although their demises were separate.*® But an 
heir or devisee cannot maintain such action for 
profits accruing during the life of the ancestor.** 
[§ 365] H. Parties Defendant.*® The proper 
defendant in an action to recover mesne profits is 


67 Ga. 546, 44 AmR 731. 

Ross v. Evans, 65 Cal. 439, 4 
P 4438; Rich v. Maples, 33, Cal, 102; 
James. v. McKinsey, 4 J. J. Marsh. 
(Ky.) 625; Corr v. Portre, 33 Gratt. 
(74 Va.) 278; Adamson v. Adamson, 
17 Ont. 407. 

2 Johns. (N. Y.) [a] One who is induced by a gift 
of land to settle thereon and improve 
the same and who is afterward 
evicted by the grantor is not liable 
for rent. James v. McKinsey, 4 J. J. 
Marsh. (Ky.) 625. 
Leathem, 33. Whitehead ww. Callahan, 44 
Colon 3965.99 257% 


a judgment in 


Cal, 291, 82 AAD 738; Illinois, ete.,|325, 338 S 3854. 34. Vance v. Congressional Tp., 7? 

R., ete., Co. Cobb, 94 Til. 55; Ryers fa] The possession and good faith} Blackf. (Ind.) 241. 

v. Wheeler, SPaior (N. Y.) 389. necessary for the acquisition of 35. Drury v. Coner, 1 Harr. & G. 
fa] That defendant occupied the|ownership through prescription for] (Md.) '220. 


premises with another under a joint] the 
lease to both is no defense. Ryers v. 
Wheeler, Lalor (N. Y.) 389. 

[b] A mere trespasser cannot, by 


against 
Leathem, etc., 


statutory period differs 
that requisite to 
claims 
Lumber Co. v. Nalty, 


insure protection 


36. Brandmeier v. Pond Creek 
Coal Co., 219) Pa. 19; 67° A 951. 
for damages. 37. Brandmeier v. Pond Creek 
Coal Co., 26 Pa. Dist. 29. 


from 


showing a title in another, prevent|109 La. 325, 33 S 354. 38. Persons entitled to recover 

a recovery for all damages beyond 30. Harper v. Eyles, 3 Dougl. 399,] see supra § 360. 

the actual injury to plaintiff’s mere|26 ECL 263, 9 Reprint 717. 39. Den v. Lumsford, 44 N. C. 401. 

possession. Illinois, etc., R., etc., Co. 31. Cal.—-Ross v. Evans, 65 Cal. 40. Shadwick v. McDonald, 15 Ga. 

v. Cobb, 94 Ill. 55. 439, 4 P 443. 392; Leland vy. Tousey, 6 Hill (N. Y.) 
25. Acme Brewing Co. v. Central Ga.—white v. Rowland, 67 Ga.|328: Lion v. Burtis, 5 Cow. (N. ¥.) 


Rewete., Co. lib Gal 1494. 442 Shits; 
Myers v. Sanders, 8 Dana (Ky.) 65; 
Vicksburg, etc., R. Co. v. Lewis, 68 
Miss. 29, 10 S 32) 

[a] The fact that the property 
was in the possession of a receiver 
as tie property of a third person 
will not prevent a recovery by plain- 
tiff of the mesne profits for the time 
the receiver held it, if plaintiff in 
the absence of the _ receivership 
would have been entitled to recover 
profits accruing during such period, 
defendant having claimed under 
such third person, relied upon its 
possession under color of title, and 
claimed credit for all improvements [a] 
placed on the land by itself and 
those under whom it claimed. Acme 
Brewing Co. v. Central R., etc., Co., 
115 Ga. 494, 42 SE 8. 

26. Lairamore v. Scott, 32 SW 
a 17 KyL 601; Webb v. Galloway, [b] 

‘A, K. Marsh. (Ky.) wel Jackson 
et Delancy, 5 Cow. (N. Y.) 33. 

27. Jackson v. Combs, 7 Cow. (N. 
Y.) 36 [aff 2 Wend. 153, 19 AmD 568]. 

[a] Recovery by defendant as 
plaintiff in subsequent ejectment ac- 
tion.— Where a lessor who has taken 


Marsh. 625. 
Johns. Cas. 438, 


Va.) 278. 


Exch, 427. 
Ont.—Adamson 
Ont. 407. 


ble defence.” 


not be 


the facts 
rents and profits. 


546, 44 AmR 731. 
Ind.—Davis v. Doe, 2 Ind. 599. 
Ky.—James v. McKinsey, 4 J. J. 


N. Y.—Murray v. Gouverneur, 2 
1 AmD 177 [quot 
with appr Jackson v. Loomis, 4 Cow. 41. 
168, 15 AmD 347]. 
Pa.—HEwalt v. Gray, 6 Watts 427. 
Va.—Corr v. Porter, 33 Gratt. (74 


Eng.—Cawdor v. Lewis, 1 Y. & C. 
v. Adamson, 17 


“The action for mesne profits 
is a liberal and equitable action, and 
will allow of every kind of equita- 
Per Kent, J., in Mur- 
ray v. Gouverneur, 2 Johns. Cas. (N. 
Y.) 438, 442, 1 AmD 
Division of rents and profits | 211 
by agreement.—Mesne profits can- 
recovered by a plaintiff, 
where both he and defendant each 46. 
claimed an interest in the land under 

a will, and with full knowledge of all ae 
voluntarily divided the 
White v. Rowland, 


408; Baron v. Abeel, 3 Johns. (N. Y.) 
481, 3 AmD 515; Den v. Lunsford, 44 
N.C. 401; Aslin v. Parkin, 2 Burr. 
665, 97 Reprint 501, 2 Ld. Ken. 376, 
96 Reprint 1215; Gooatitle v. Tombs, 
3. Wils...C. BP. 1138, 95 Reprint 965. 
See statutory provisions. See 
also Limberg v. Higenbotham, 11 
Colo. 156, 17 P 481 (must be by real 
party in interest); Masterson  v. 
Hagan, 17 B. Mon. (Ky.) 325 (since 
the adoption of the code of -practice 
such action must be in the name of 
the real party entitled to the recov- 
ery and not in the name of the 
fictitious lessee). 

42. Pugh v. Bell, 1 J. J. Marsh. 
(Ky.) 398. 

43. Apalachicola v. Apalachicola 
Land Co., 9 Fla. 340, 79 AmD 284. 
177. 44, Camp v. Homesley, 33 Ni G 


45. Chamier vy. Llingon, 2 Chit. 
410, 18 ECL 710. 
Chamier v. Llingon, 2 Chit. 
410, 18 BCL 710. 
Hotchkiss v. Auburn, ete. R. 
86 Barb. (N. Y.) 600. 
ie. Persons liable see supra § 361, 
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« 
* 


the. disseizor,*® his servant,5° his tenant,®4 or one 
acquiring title from the disseizor.°? 
death of defendant pending an action of ejectment 
his heirs may be substituted as defendants and held 
liable for mesne profits accruing during the period 
of their possession after his death;°? but as to 
profits accruing during the decedent’s possession 
Only such parties can 
be joined as defendants as join in committing the 
wrong complained of,°° but parties intermeddling 
with real estate by putting another in possession 
are liable with the parties in possession for mesne 


his administrator is lable.®4 


profits.°® 


[§ 366] I. Pleading®’—1. In Ejectment Action. 
In order that plaintiff may recover damages in an 
action of ejectment for the withholding or the use 
of the lands, the declaration or complaint should 
allege such damages,°® and contain a prayer there- 
for,°® and the damages awarded cannot exceed the 
claim in the declaration or complaint.®° 
there is a prayer for damages which is subordinate 


EJECTMENT 


Upon the 


actions.®? 


tion.§* 


[§§ 365-867 


property, if the latter fails under the allegations 
of the complaint, the former prayer must also fail.*+ 
The rules first stated also apply in some jurisdictions 
with reference to a recovery of mesne profits in such 
It is not necessary, however, to aver the 
receipt by defendant of such rents and profits,®* 
or to include the prayer in every count of the declara- 
Where damages are claimed for a period 
preceding the commencement of the action the 
declaration should also allege title in plaintiff at 
some prior date and as continuing to the time of 
bringing the action, and entry of defendant at some 


intervening date.® 


Where 


to the principal prayer for the restitution of the 


49. Morgan v. Varick, 8 Wend. (N. 
Y.) 587; Jackson v. Hills, 8 Cow. (N. 
iY) he McCready v. Guardians of 
Poor, 9 Serge. & R. (Pa.) 94, 11 AmD 
667 (a corporation or corporate body). 
See also supra § 361. 

{a] Infants in possession and re- 
ceiving rents and profits through 
their guardian may be made defend- 
ants to such action. Molton v. Mom- 
LOvaAmwO.N. Co ARS. 

{b] Gandlord. — An action for 
mesne profits may be maintained 
against the landlord in fact who re- 
ceived the rents and profits and 
resisted recovery in the ejectment 
suit, although he was not a party 
to that suit and did not take upon 
himself the defense thereto upon the 
record. Chirac v. Reinicker, 11 Wheat. 
(U. S.) 280, 6 L. ed. 474. 

50. Morgan v. Varick, 8 Wend. 
(Nin) 587, 


51. Conn.—Trubee v. Miller, 48 
Conn, 347, 40 AmR 177. 
Ga.—Willingham v. Long, 47 Ga. 


540. 
Fe NN, Dac Bwadley: v. McDaniel, 48 N. 


Pa.—Jeffries v. Zane, 1 Miles 287. 

Eng.—Doe v. Whitcomb, 8 Bing. 
46, a ECL 4388, 131 Reprint 317. 

52. Morgan v. Varick, § Wend. (N. 
Mu), Op 7. 

63. Cavender v. Smith, 8 Iowa 360. 

54. Cavender v. Smith, 8 Lowa 360. 

55. Morris v. Beebe, 54 Ala. 300 
(defendant, against whom only a 
judgment for damages and mesne 
profits could be rendered, cannot be 
joined with defendants against whom 
judgment can be rendered both for 


possession and damages); Fastwick 
vy. Saylor, 85 Pa. 15 (one is not jointly 
profits, when he could not prevent the 
trespass or did not aid, abet, or en- 
56. Storch v. Carr, 28 Pa. 135. 
57. See fenerally Pleading [31 
58. U. 
sing, 51 Fed. 511. / 
Miller, 1 
Alaska 347. 
Cal.—Martin v. Durand, 63 Cal. 39; 
ick v. Campbell, 31 Cal. 228. 
Colo.—Arnold v. Woodward, 14 
Mo.—Hope v. Blair, 85, 
16 SW 595, 24 AmSR 366. 
Lansing, 64 N. 
Vira T hake 4. Thun Si; 
Kling, 58 App. Div. 179, 68 NYS 641 
668 mem, 64 NE 1125 
mem]. 
Or.—Wythe v. 307.) Cas, 
Oregon statute). 
Pa.—Alexander v. Shalala, 228 Pa. 


Myers, 


liable with defendant for mesne 
courage its commission). 
Cye 1] ‘ 
S.—Chamberlain v. Men- 
Alaska.—Kimball_ v. 
McKinlay v. Tuttle, 42 Cal. 570; Dim- 
Colo. 164, 23 P 444 
105 Mo. 
N. Y.—Cagger v. 
Pfeffer v. 
bait tuk see Ss 
No. 18,119, 3 Sawy. 595 (construing 


297, 77 A 554, 139 AmSR 1004, 31 
LRANS 844, 20 AnnGas 1330. 

S. C.—Laégsiter v. Okeetee Club, 70 
S.C. 102, 49 SE 224: 

Vt. —Lippett v. Kelley, 46 Vt. 516. 

[a] A refusal to allow an amend- 
ment claiming special damages in 
ejectment is immaterial where it ap- 
pears that there was no right of pos- 
session in plaintiff at the time of 
bringing the action. Horner v. Mari- 
etta, 135 Pa. 418, 19 A 1029. 

59. See cases supra note 58. 

fa] In California a general aver- 
ment and prayer are sufficient in the 
absence of a special demurrer or ob- 
jection to the evidence, Martin v. 
Durand, 63 Cal. 39. 

{b] In Missouri it is sufficient 
under the statute to state in the 
petition the value of rents and profits. 
Hope v. Blair, 105 Mo. 85, 16 SW 
595, 24 AmSR 366. 

fe] In New York (1) under a 
statute entitling plaintiff, in an action 
of ejectment to recover possession 
of land, to demand damages for with- 
holding it, damages need not be 
pleaded as a separate cause of action. 
Clason v. Baldwin, 129 N. Y. 183, 
29 NE 226; Deering v. Riley, 38 App. 
Div. 164, 56 NYS 704; Frazier v. 
Dewey, 1 App. Div. 138, 37 NYS 973; 
Richards v. Crocker, 20 NYS 954 
[aff 148 N. Y. 6381 mem, 37 NE 827 
mem]. (2) But it has been held that 
where special damages are not 
claimed the rental value cannot be 
awarded as damages in a large 
amount, nor can the complaint be 
amended to cover such rental. Pfef- 
fer Ve” Kline: bs Apps Dive 795568 

NYS 641 [aff 171 N. Y. 668 mem, 64 
NE 1125 mem] (construing Code Civ. 
Proc. §§ 1496, 1497). 

[d] In Oregon under the statute 
the right to damages is equivalent 
to an action of trespass for mesne 
profits at common law, and while it 
may be joined with a claim for pos- 
session, it should be _ separately 
stated. Wythe v. Myers, 30 F. Cas. 
No. 18,119, 3 Sawy. 595. 

fe] In West Virginia under the 
statute a statement claiming profits 
or damages may be filed after the dec- 
laration is filed and before trial, but 
not after the commencement of the 
action, if in so doing it might oper- 
ate as a surprise or fraud upon de- 


fendant. Witten v. St. Clair, 27 W. 
Va. 762. 
[f] An amendment increasing 


damages may be allowed in an action 
to recover land and damages for 
withholding, where an amendment is 
allowed which adds an averment of 
an illegal and tortious disseizin with 
intent to convert the lands. Cham- 
berlain v. Mensing, 51 Fed. 511. 
60. Smith v. Royse, 165 Mo. 654, 


[§ 367] 2. In Separate Action. The declaration 
or complaint in an action of trespass for mesne 
profits should allege plaintiff’s expulsion,®* the length 
of time during which he was deprived of posses- 
sion,°? und the’ receipt of rents and profits by de- 
fendant ;°° and also the recovery of plaintiff in the 
ejectment action,®® and the reéntry and possession 
by plaintiff,7° when these are essential ingredients 


65 SW 994; Armstrong v. St. Louis, 
69 Mo. 309 Taft 3 Mo. A. 100] (dam- 
ages for injury to freehold). 


ioe Rosso v. ee 23 Porto Rico 
62. Paulk v. see: 143 Ga. 621, 85 


SE 867; Kline v. Williams, 69 N. J. L. 
17, 54 A 556; Candee v. Burke, 10 
Hin GNe "350; ihe v. Inglis, 
5 Watts & S. (Pa.) 465. 

[a] Where in ejectment defendant 
is fairly apprised by the complaint 
that plaintiff claims to recover the 
value of the rents and profits of the 
premises, it is too late on the trial 
to object to the form of the com- 
plaint and want of particularity. 
eee v. Burke, 10 Hun (N. -) 


63. Johnson v. Visher, 96 Cal. 310, 
ee P 106; Patterson v. Ely, 19 “Cal. 
64 Postlewaite v. Wise, 17 W. 
Va. 1 (a prayer at the end of the 
declaration is sufficient). 
pone: Payne v. Treadwell, 16 Cal. 

66. Young v. Downey, 145 Mo. 
261, 46 SW $62; Phillips v. Stewart, 
87 Mo. A. 486 

[a] Failing to allege the time 
when defendant ejected, plaintiff is 
cured by the statute of jeofails. Hig- 
ging v. Highfield, 13 Hast 407, 104 
Reprint 427. 

67. Holmes v. Davis, 19 N. Y. 488; 
Higgins v. Highfield, 13 Hast 407, 
ir gree 427. 

Young v. Downey, 145 Mo. 
26t 46 SW 962. 

69. Matthew v. Osborn, S13 3G 
919,°76 ECL 9197 138 Reprint 1465; 
Ponton v. Daley, 1 “UUC.@, WB mise 

{a] A judgment in ejectment is 
not conclusive evidence of title, in 
an action for mesne profits, unless it 
is pleaded by way of eter Mat- 
thew v. Osborn, 13 C. OO: 6 OOK: 
919, 138 Reprint i Ae5E ‘Doe’ v. Hud- 


dart, pe . &Re 316, 150 Reprint 
teh? Ponton v. Daly, 1 TC. Sys 
187. 


[b] A vyveplication by way of 
estoppel averring a judgment by de- 
fault against defendant in an action 
of ejectment and entry by plaintiff 
by virtue of the judgment has been 
held good without an averment of 
notice of the proceedings in eject- 
ment to defendant or that a writ of 
possession was issued or executed. 
Wilkinson v. Kirby, 15 C. B. 480, 80 
ECL 430, 39 Reprint 492 (holding 
also that the estoppel was from the 
date of the writ and that plaintiff’s 
title would be presumed to continue 
until by rejoinder it was shown to 
have determined). 

70. Young v. Downey, 145 Mo. 
261, 46 SW 962; Phillips v. Stewart, 
87 Mo. A. 486. 


et 
For latex cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of plaintiff’s right to recover.”1 But it is unnecessary © 


to aver that the relation of landlord and tenant 
existed between the parties as in an action for use 
and ocecupation.72 A defect in the complaint may 
be supplied by defendant’s answer or other plead- 
ing.7* If special damages are sought in such ac- 
tion they must be specially pleaded.** 

[§ 368] J. Evidence—1. In General. Plaintiff 
must prove all the essential elements of his right 
to recover,7> such as his title and a reéntry, de- 
fendant’s liability by reason of possession, and the 
amount of the damages;’® and defendant must be- 
shown to have had knowledge of plaintiff’s title in 
order tu recover rents and profits where by statute 
it is essential to a recovery that defendant had 
such knowledge.77 The burden of proof is on a 
plaintiff who claims rents and profits to establish 
the value of them by a preponderance of evidence,’® 
and a verdict for mesne profits cannot stand in the 
absence of evidence as to the amount.” 

[§ 369] 2. Admissibility. The record of the judg- 
ment in ejectment is admissible in an action for mesne 
profits to show title and that defendant was in 

ossession at the time, but it is not evidence as to 
the length of time of his possession.®° It is also 
admissible to rebut a set-off for property taken from 
the premises which were the subject of the former 
action.8! And if the landlord defends in eject- 
ment against his tenant the record is admissible 
in evidence against him.®? But a judgment in eject- 
ment against the actual occupant is no evidence 
of plaintiff’s title in trespass for mesne profits 
brought by him against those under whom de- 
fendant in ejectment claimed, since they were not 


[a] In Indiana in an action to re- 
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ejectment showing that the defend- 
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parties to the suit.82 In determining the value of 
the rents and profits or of the use and occupation, 
evidence of the rental value of the premises is 
admissible,8* and this includes evidence of rental 
value prior to the date of plaintiff’s title,®° and 
also evidence of the rental value of the premises 
as a part necessary to the enjoyment of larger 
premises®* from which they were detached by de- 
fendant’s act.8’ Evidence as to the character of 
the land is admissible as an aid in determining its 
rental value as to which there was also direct 
evidence. But evidence raising collateral issues 
such as the rental value of adjoining farms,®® or 
evidence of isolated benefits disconnected with the 
usual eourse of defendant’s occupancy,®® is not 
admissible. A notice claiming mesne profits served 
on a defendant in ejectment is admissible in evidence 
at the trial. It has been held that a defendant 
may for the purpose of explaining his motives and 
in mitigation of damages introduce in evidence his 
patents or title papers in a mixed action for pos- 
session and vindictive damages,®? but it has also 
been held that where exemplary damages are not 
claimed defendant cannot in trespass for mesne 
profits show in mitigation of damages that he en- 
tered in good faith as a purchaser for value, as a 
ground on which he would be entitled to be al-_ 
lowed for the cost of improvements.°? And by 
statute defendant may show in mitigation of dam- 
ages that he held in good faith under color of 
title,°* but he cannot show that he was a joint 
trespasser with another person as a ground for re- 
ducing damages.°° Where plaintiff seeks to recover 


‘special damages for an injury to the freehold de- 


Md.—Feldmeyer v. Werntz, 119 


cover mesne profits without posses- 
sion of the land, the complaint must 
aver that plaintiff was entitled to 
the land during the time defendant 
<was in wrongful possession. O’Reilly 
v. Long, 25 Ind. A. 529, 58 NE 563. 

71. See supra § 362. ‘3 

fal “At common law the right of 
recovery [in an action for trespass 
for mesne profits] is said to be 
based on four things; first, title to or 
possession of the premises; second, 
expulsion of plaintiff; third, recep- 
tion of rents or profits by defend- 
ant; fourth, re-entry by plaintiff.’ 
Young v. Downey, 145 Mo. 261, 268, 
46 SW 962, 963. 

_ 72. Schradsky v. Stimson, 76 Fed. 
730, 22 CCA 515; Young v. Downey, 
145 Mo. 261, 46 SW 962. : 

73. Limberg v. Higenbotham, 11 
Colo. 156, 17 P 481; Hughes v. Car- 
son, 90 Mo. 3$9, 2 SW 441. 

74. Dunn vy. Large, 3 Doug. 335, 
26 HCL 223, 99 Reprint 683 (in an 
action for mesne profits after eject- 
ment for the recovery of a house 
used as an inn, plaintiff cannot re- 
cover the loss which he has _ sus- 
tained by defendant shutting up the 
inn and destroying the custom, un- 
less such damages are especially 
stated in the declaration). 


75. See cases infra notes 76-79. 

76. Ainslie v. New York, 1 Barb. 
(N. Y.) 168; Thornton v. Britton, 144 
Pa. 126, 22 A 1048; Pearse v. Coaker, 
GL. R, 4 Exch. 92. 

fa] Plaintiff must show posses- 
sion has been regained.——Holmes v. 
Seely, 19 Wend. (N. Y.) 507; Case 
oe Shepherd, 2 Johns. Cas. (N. Y.) 


{b] If plaintiff avers sole posses- 
sion and sole right to the possession 
of the profits in himself, it is essen- 
tial to a recovery by him that the 
fact of an entire and sole possession 
in himself as well as a sole right to 
the possession during the period al- 
leged be shown. Sheldon v. Van 
Slyke, 16 Barb. (N. Y.) 26. 

{c] The return of the summons in 


shown by plaintiff in 


ants were in possession is conclusive 
as to their possession at the time of 
service and presumptive as to the 
continuance of such possession. 
Thornton v. Britton, 144 Pa. 126, 22 
A 1048. 

fd] A right to possession at the 
time suit was brought must be 
ejectment, 
who has acquired the legal title and 
is in actual possession of the prem- 
ises before trial, in order to recover 
mesne profits for the previous un- 
lawful possession. Carman v. Beam, 
88 Pa. 319. ki 

fe] Judgment by default in eject- 
ment is prima facie evidence of his 
possession at the date of the writ, 
although not for any period anterior 
to it.. Pearse v. Coaker, L. R. 4 
Exch. 92. 

77. Robidoux v. Casseleggi, 81 
Mo. 459. 

78. Cal—Purcell v. Victor Power, 
etc., Co., 29 Cal. A. 504, 156 P 1009. 

Ga.—Eaton v. Freeman, 58 Ga. 129. 

Kan.—Beckman v. Richardson, 28 
Kan. 648. 

By meane, eee v. Winston, 1 Ky. Op. 

Mo.—Hahn v. Cotton, 136 Mo. 216, 
37 SW 919. 

Or.—Crane v. Oregon, R., etc., Co., 
66 Or: 317, 183 P=—820. 

79. Eaton v. Fremean, 58 Ga. 129; 
Hahn v. Cotton, 136 Mo. 216, 37 SW 
$19; Crane v. State R., ete., Co., 66 
Or. 317, 13838 P 810. 

80. Miller v. Henry, 84 Pa. 33; 
Bailey v. Fairplay, 6 Binn. (Pa.) 450, 
6 AmD 486. 

81. Sergeant v. Ewing, 36 Pa. 156. 
ie Chambers v. Lapsley, 7 Pa. 

83. Ainslie v. New York City, 1 
Barb. (N. Y.) 168. 

84. Cal—Nathan y. Dierssen, 164 
@al.n607- 609, 130) P 912, 

Colo.—Limberg v. 
11 Colo. 158, 17 P 481. 

Ga.—Jenkins v. Means, 59 Ga. 55. 
sent ooh v. Robertson, 87 Ind. 


Higenbotham, 


Md. 285, 86 A 986. 

N. Y.—White v. Wheeler, 51 Hun 
573, 4 NYS 405 [aff 123 N. Y. 627 
mem, 25 NE 952 mem]. 
son" C.—Perry v. Jackson, 88 N. C. 


Or.—Crane v. State R., etc., Co., 66 

OLrS3sL7 VAss APSO. 
Pa.—Ackerman v. Nachbar, 3 
Wilburn, 60 


Kulp 188. 

Tex.—Buchanan  v. 

Tex. Civa A. 206,127 SW 1198. 

[a] That rents received by de- 
fendant include the use of improve- 
ments erected by him is no ground 
for excluding evidence of the amount 
where defendant is not entitled to 
any set-off for improvements under 
the pleadings. Limberg v. Higen- 
botham, 11 Colo. 156, 17 P 481. 

[b] The sum actually received for 
rent may be shown by defendant. 
More v. Deyoe, 22 Hun (N. Y.) 208. 
apne Perry v. Jackson, 88 N. C. 

86. Jenkins v. Means, 59 Ga. 55. 

{aJ] The yearly value of a whole 
storehouse built partly on plaintiff’s 
land by defendant may be shown on 
the issue of mesne profits. Jenkins 
v. Means, 59 Ga. 55. 

87. Ackerman v. Nachbar, 3 Kulp. 
(Pa.) 188. 

88. Landers v. Hayes, 196 Ala. 533, 
72 S 106. ; 

89. Credle v. Ayers, 126 N. C. 11, 
35 SH 128, 48 LRA 751. 

90. Curry v. Sandusky Fish Co., 88 
Minn. 485, 93 NW 896; Harris v. 
Philadelphia, (Pa.) 16 A 740. 

[a] The value of premises for a 
patticular use as the result of a 
future expenditure of an indefinite 
amount of money cannot be shown. 
oo v. Philadelphia, (Pa.) 16 A 


_ 91. Hart v. McGrew, 8 Pa. Cas. 

505, 11° A: 617. ; 
92. Bailey v. Hickman, 12 La. 415. 
93. Tongue v. Nutwell, 31 Md. 302. 

Sante hace v. Fitzpatrick, 75 


95. vers v. Wheeler, Lalor (N. 
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fendant may show that the act complained of was 
a beneficial improvement.®® Defendant cannot go 
into matters which were litigated in the action of 
ejectment.°? Nor can he show in mitigation of dam- 
ages that plaintiff in ejectment brought that action 
to recover only a part of the premises in question 
where the record shows title in plaintiff to the 
whole.®* 

[$ 370] K. Trial.®® An action for mesne 
profits, although in form trespass, is really for the 
use and occupation, involving the statement of an 
account, and it is proper to permit plaintiff to 
send out a statement based on the evidence to aid 
the jury in their calculation.t It is too late after 
verdict to object to the action of the court in al- 
lowing the same jury which tried the case on its 
merits to fix the value of the land and the rents 
and profits thereof and the value of the improve- 
ments claimed by defendant.2 It is no ground to 
stay an action to recover mesne profits that there 
is a suit pending in the federal court brought by 
the United States to cancel a patent under which 
plaintiff claimed title.® 

{§ 371] L. Injunction* It has been held 
that the court has no power pending an action of 
ejectment to restrain defendant from collecting 
rents.® 

Injunction staying execution of judgment in 
ejectment. Where a defendant in ejectment brings 
action to recover for improvements, subsequent to 
a judgment against him which ineludes the accruing 
rents and profits until the delivery of possession, an 
injunction, perpetually enjoining execution of the 
judgment, unless plaintiffs in ejectment pay the 
value of the improvements, does not prevent the 
accruing thereafter of the monthly rents and profits 
under the judgment in ejectment.® 

[§ 372] M. Security for Payment. Where de- 
fendant, in order to avoid the appointment of a 
receiver of the rents of the land pending the action,’ 
stipulates for the entry of an order requiring him 

96. Meier v. Portland Cable R. Co., 
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ant conditioned that plaintiff instead 


[§§ 369-374 


to file security for the payment of the rent of the 
premises as the court may direct, an undertaking 
given in pursuance of an order entered upon the 
stipulation is not merged in, and superseded by, 
a judgment dismissing the complaint, where the 
judgment is subsequently reversed and a judgment 
is rendered in favor of plaintiff.® 

[§ 373] N. Verdict and Findings. The gen- 
eral rules as to verdicts® and findings!® apply. Or- 
dinarily the verdict of the jury is conclusive as to 
the amount of damages, and a different sum cannot 
be allowed by the court on a finding made by it.1+ 
But where the case warrants nominal damages only 
and a verdict for substantial damages is rendered 
the sum so awarded may be struck out by the court 
and judgment for plaintiff entered for the land.’” 
Where there is no finding as to the value of the 
use and occupation plaintiff is not entitled to mesne 
profits.+% 

[§ 374] O. Judgment. -The general rules as to 
the requisites, validity, and effect of judgments ap- 
ply.1¢ A judgment awarding rents or substantial 
damages should be based on testimony as to their 
value,® and should be restricted to the amount 
proved;'® but in some jurisdictions, it seems, no 
further proof is required, where an allegation of 
and claim for damages in a verified complaint is 
not controverted.1* In any event the judgment 
should be within the amount alleged and claimed,!® 
and should substantially conform to the pleadings?® 
and proof?° and to the verdict.21 Damages should 
be awarded only to a person showing title or a suf- 
ficient interest in the land.2? If there are several 
defendants there may be a joint judgment against 
all,’ although they are severally in exclusive 
possession of different parts of the premises, no re- 
quest for a several judgment being made;?* or 
where defendants plead jointly in trespass for 
mesne profits but separate verdicts are found, 
there may be a judgment ‘against one and nolle 
prosequi as to the other.2° But where one defendant 


16 Or. 500, 19 P 610, 1 LRA 856. 


97. Douglass v. Haldeman, 2 Watts 
(Pa.) 81. 

98. Graves v. Joice, 5 Cow. (N. 
Wy e261. 

99. See generally Trial [38 Cyc 
123803 


1. Blight v. Ewing, 26 Pa. 135. 

- a Corr v. Porter, 3 Gratt. (N. Y.) 

78. 

3. Avery v. Contra Costa County 
Super. Ct., 57 Cal. 247. 

4. Injunction generally 
junctions [22 Cyc 724]. 

5. France v. French, 2 Pa. Co. 165. 

Appointment of a receiver to take 
charge of rents and profits pending 
ep see Receivers [34 Cyc 51 et 
seq]. 

6. Stump v. Hornback, 109 Mo. 272, 
18 SW 87 (decided under Rev. St. §§ 
2252-2255, providing that a_ judg- 
ment in ejectment for plaintiff shall 
include the accruing rents and prof- 
its until possession is delivered). 

7. See Receivers [38 Cyc 51]. 

8. Clute v. Knies, 102 N. Y. 377, 
7 NE 181 

{a] Effect of the security.—(1) 
Such undertaking is valid and bind- 
ing until a final judgment is ren- 
dered. Clute v. Knies, 102 N. Y. 377, 
7 NE 181. (2) A final judgment which 
directs defendant to pay plaintiff 
certain rents of the premises is a 
direction and order of the court 
within the meaning of such under- 
taking. Clute v. Knies, supra. 

{b] Clerical mistake.—Where in 
such case by mistake the order en- 
tered upon the stipulation directs an 
undertaking to be given by defend- 


see In- 


of defendant shall account for and 
pay over the rent of the vremises as 
the court may order, and the condi- 
tion of the undertaking given in pur- 
snance thereof follows the words of 
the order, and the order is thereafter 
amended by an order directing de- 
fendant to file a new undertaking, 
and defendant fails tv comply with 
the order, the original undertaking 
is not superseded. Clute v. Knies, 102 
ING MY i8 7 Fine dig N Bad 8 1 

9. See Trial [38 Cyc 868]; and 
Poison v. Visher, 96 Cal. 310, 31 P 


{aj Form and sufficiency.—Where 
damages for use and occupation are 
sought in an action of ejectment, a 
verdict assessing ‘the damages for 
rent” is sufficient, since the jury is 
only required to assess the amount 
of damages, and the words ‘‘for rent” 
are a surplusage. Webb v. Reynolds, 
139 Ala. 398; (36° S* Yo, 


10. See Trial [38 Cye 1953]. 
11. Mills v. Fletcher, 100 Cal. 142, 
34 P 637. 


§ echt tt of damages see infra 

12. Cope v. Kidney, 115 Pa. 228, 
8 A 836. 

13. Cannon v. Davies, 33 Ark. 56; 
Camarillo v. Fenlon, 49 Cal. 202. 

14. See Judgments [23 Cyc 623]; 
and cases infra this section. 

15. Hahn v. Cotton, 136 Mo. 216, 
37 SW 919; Hart v. Meredith, 27 Tex: 
Civ. <A. 271, 65° SW 507. 

[a] In the absence of testimony 
it is error to rencer a iudgment for 
rents and profits. Franklin v. Haynes, 
119 Mo. 566, 25 SW 228. 


mw Means v. Hyde, 19 La. Ann. 
17. Patterson v. Ely, 19 Cal. 28. 
_ 18 McKinlay v. Tuttle, 42 Cal. 
670. See also supra § 366. 
19. McKinlay v. Tuttle, 42 Cal. 
570? Patterscn: wi Bly, 19) (Calas: 


Sullivan v. Sullivan, 147 Ky. 48, 143 
pas 744; Mears v. Hyde, 19 La. Ann. 

‘ . 

{a] Thus where damages are 
claimed for cutting timber, the value 
of the timber used in improving the 
land should not be included. Sul- 
fen v. Sullivan, 147 Ky. 48, 143 SW 


4, 

20; “Ellis svi adieans) 426 Callao: 
Donohoo v. Howard, 4 Ind. T. 433, 
Me SW 927; and cases supra this sec- 
ion. 

21. Cannon v. Davies, 33 Ark. 56 
(where the jury rendered a verdict 
for plaintiff, without any assessment 
of damages, a judgement for posses- 
sion and for damages was not sus- 
tained by the verdict). 


22. Donohoo v. Howard, 4 Ind. T. 
433, 69 SW 927. See also § 360. 
[a] Where a third person inter- 


vened.—In an action of ejectment 
where a receiver for rents and profits 
was appointed, but plaintiff failed to 
show title and the third person failed 
to allege a sufficient interest to, per- 
mit it to intervene, the money de- 
rived from the receivership was held 
ty be properly ordered to be paid to 
defendant. Donokoo v. Howard. 4 
™nd_ T. 438, 649 SW 327. 

@3. Ellis v. Jeans, 26 Cal. 272. 

24. Ellis v. Jeans, 26 Cal. 272. 

25. Chambers v. Lapsley, 7 Pa. 24. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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enters subsequent to another it is error, in a joint 
action of ejectment and for mesne profits, to render 
a joint judgment against both from the time of the 
entry of the latter.2° Under the statutory action 
for use and occupation?’ the court must render judg- 
ment as in actions of assumpsit for use and oc- 


cupation.?§ 


[§ 375] P. Elements and Measure of Dam- 
Compensation constitutes 
the purpose and basis of damages in actions or 


ages—l. In General. 


proceedings of this character.?9 


tion is the fair rental of the land for the time 
plaintiff was entitled to possession and defendant 


26. Wilson, 22 
255 


“27, See supra § 359. 
oP Woodhull vy. Rosenthal, 61 N. 


Ashmead v. Fla. 


Me 
29. U. S—New Orleans v. Gains, 

15 Wall. 624, 21 L. ed. 215 
Ala.—Scott v. Colson, 156 Ala. 450, 


47 S 60. 

Alaska.—Kimball v. Miller, ef 
Alaska 347. 

Ark.—McDonald v. Kenney, 101 


Ark. 9, 140 SW 999. 
Fla.—Norman v. Beekman, 58 Fla. 


325, 50 S 876. 

Ga.—Horkan v. Benning, 111 Ga. 
126. 36 SE 482. 

Jowa.—Wolcott v. Townsend, 49 


Towa 456. 


Ky.—Uniontown v. Berry, 72 SW 
295, 24 KyL 1692. 
Md.—Barton Coal Co. v. Cox, 39 


Mad. 1, 17 AmR 625. 

Minn.—-Nash v. Sullivan, 32 Minn. 
189. 20 NW 144. 

Miss.—Thomas v. Thomas, 69 Miss. 
564+. 13 S 666. 

Mo.—State v. ilughes, 258 Mo. 264, 


187 S‘V 529. 

Nebr -- Griffey v. Kennard, 24 Nebr. 
174, 38 NW 791. 

N. Y--Marvin v Prentice, 94 N. 
BY Os 


Or.—yYuen Suey v. Fleshman, 65 Or. 
606, 133 P 803, AnnCas1915A 1072. 
Pa.—Morrison v. Robinson, 31 Pa. 


456. 
Da le. v. Yoakum, 18 Tex. 
Vt.—Roach v. Hefferman, 65 Vt. 


485, 27-A 171. 

Va-—Bolling v. Lersner, 26 Gratt. 
(67 Va.) 3 

W. Wie Grocton v. McVicker, 76 
W. Va. 461, 85 SE 710. 
toes _—Lennox v. Westney, 17 Ont. 

[a] The rule and its reason.— 
“Trespasses to personal property are 
usually very easily measured by the 
value of the property at the time it 
was taken or destroyed, or by the 
degree of impairment of its value. 
But it is not so with real property 
withheld from the rightful owner; 
for it is entirely different in its char- 
acter. Generally, land is not ex- 
clusively adapted to any one special 
use, like most articles of personal 
property, but may be_ turned to 
all imaginable uses, and its condi- 
tion indefinitely altered at the 
pleasure of its occupant. Out 
of these changes of use and con- 
dition often arise very compli- 
cated questions, in the estimation 
of damages. In them all, our natural 
sense of justice is the clue to their 
solution. They have necessarily 
given rise to a great variety of deci- 
sions, because this sense of justice 
has had to be applied to a great 
variety of circumstances. But these 
decisions, though various, are not 
therefore contradictory. Generally, 
they are quite harmonious in 
their principles. They all recognize 
that compensation is the purpose of 
the action, and they allow no more, 
in ordinary cases, even when_ the 
occupant knows that he is without 


title.’ Morrison v. Robinson, 31 Pa. 
456, 9. 

30.’ U.S: : 2S. 
15 Wall. 624, 21 L. ed. 215; Larwell 


v. Stevens, 12 Fed. 559, 2 McCrary 
311; Campbell v. Brown, 4 F. Cas. 
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was in wrongful possession before the action was 
brought ,°° not exceeding the period of limitation 
that may be prescribed ~ by statute if any.*+ 
true measure of damages is the injury done to the 
freehold, whether by withholding the profits there- 
from*? or by waste committed thereon.?? 


The 


These 


rules have been applied where the property in- 


This compensa- 


No. 2,355, 2 Woods 349. 
a v. Colson, 156 Ala. 450, 


47 y 

Alaska.—Kimball v. Miller, af 
Alaska 347. 

Ark.—Ft. Smith Warehouse Co. v. 
Freidman-Howell, 111 Ark. 15, 163 
SW 175; Waits v. Moore, 89 Ark. 19, 
115 SW 931; Fears v. Merrill, 9 Ark 
559, 50 AmD 226. 

Fla.—Norman v. Beekman, 58 Fla. 
228, 50 S 876. 

Ga.—Horkan v. Benning, 111 Ga. 
126, 36. SE 432. 

Iowa. Bradley v. Brown, 86 Iowa 
359, 53 NW 268. 

Md. —Worthington v. Hiss, 70 Md. 
172, 16 A 534, 17 A 1026; Baltimore, 
etc., Re COn ave pbOV.d. OU WGs oa lO) 
A 315, 1 AmSR 362; Tongue v. Nut- 
well, 31 Md. 302; pvgan v. Gittings, 
3 Gill 188, 43 AmD 306. 

Minn.—Nash v. Sullivan, 32 Minn. 
189, 20 NW 144. 

Miss.—Thomas v. Thomas, 69 Miss. 
564, 13 S 666. 

Mo.—State v. Hughes, 258 Mo. 264, 
167 SW 529 (damages held exces- 
Sive); Cutter v. Waddingham, 33 Mo. 
ee Phillips v. Stewart, 87 Mo. A. 


N. Y.—Marvin v. Prentice, 94 N. 
Y. 295; Syracuse Gas-Light Co. v. 
pen etc., R. Co., 51 Hun 119, 5 NYS 


Phillips, 1 Grant 


65 Vt. 
485, 27 A 71. 

W. Va.—Croston v. McVicker, 76 
W. Va. 461, 85 SE 710, 712 [cit Cyc]. 

Eng.—Bennett v. Whitehead, ee 
Wms. 644, 24 Reprint 897. 

Ont.—Lennox v. Westney, 17 Ont. 
472; Magee v.. Gilmour, 17 Ont. 620 
seayt. OntwAcy 20 Cattle Can moc. 

[a] Question of fact for the jury. 
—The amount of damages to be re- 
covered aS mesne profits is a ques- 
tion of fact for the jury and not for 
the court. Horkan v. Benning, 111 
Ga. 126, 36 SE 432. 

31. See statutory provisions; and 
New Orleans v. Gaines, 15 Wall. (U. 
S.) 624, 21 L. ed. 215; Turnipseed v. 
Fitzpatrick, 75 Ala. 297; and cases 
supra note 30. 

leas of computation see infra § 


- Pa.—Hanna v. 
253. 


Vt.—Roach v. Heffernan, 


32. Norman v. Beekman, 58 Fla. 
325, 50 S 876. 

33. Norman v. Beekman, 58 Fla. 
325, 50 S 876. See infra § 380. 

34, Bolling v. Lersner, 26 Gratt. 
(Gi— Va.) 36. 

[a] Farm land.—The rents and 
profits of farm land are to be de- 
termined by its value, in the hands 
of a prudent and. discreet tenant, 
upon a judicious system of husban- 
dry, to be influenced in some measure 
by the actual mode of treatment of 
the land by the occunant. Bolling v. 
Lersner, 26 Gratt. (67 Va.) 36. 

35. Dunlap v. Yoakum, 18 Tex. 
582 

[al Ferry landing.—In -tresnass 
for mesne profits for a ferry landing, 
the measure of damages is the net 
profits of the ferry, that is the prc- 
ceeds after deducting the expense of 
overating it. Averett v. Brady, 20 Ga. 
523: Dunlap v. Yoakum, 18 Tex. 582. 

86. Morris v. Tinker, 60 Ga. 466. 

[a] Mill site—-When the prem- 
ises in dispute is a mill site having 


volved was farm lands,?* lands used for a ferry,°> 
lands used for a mill site,?® mines or mineral lands,?* 
and unimproved lands.** 
dictions®® the same rule applies in this class of 
cases as to the measure of damages as would pre- 
vail in assumpsit for use and occupation.*? Plaintiff 


By statute in some juris- 


a steam sawmill thereon, the mesne 
profits may embrace the rent of the 
mill and of the site as one establish- 
ment. The whole may be treated as 
realty, for the purpose of estimating 
plaintiff's damages. Morris v. Tink- 
er, 60 Ga. 466. 

37. Moragne v. Doe, 143 Ala. 459, 
So--Slol, 1i1 AmSR 52, 5 AnnCas 
331; Barton Coal Co. v. Cox, 39 Md. 
ae 17 AmR 525; Hee v. Kille, 84 Pa. 
3 

[a] Coal mine.—(1) The measure 
of damages is the fair value of the 
coal in place and such injury to the 
land as the mining may have caused. 
Forsyth v. Wells, 41 Pa. 291, 80 AmD 
GL. 62) Bute at? has also been held 
that the proper estimate of damages 
in such case is the value of the coal 
pr ton after it is severed from its 
native bed and before it is put upon 
the mine cars without deducting the 
expense of severing. Barton Coal 
Col'v. Cox 36) Made i517 AmRr 625) 

[b] Ore mines.—In trespass for 
mesne profits arising from ore lands 
the measure of damages is the value 
of the ore in place, which is to be 
ascertained by deducting the cost of 
mining, cleansing, and delivering the 


ore in the market from its market - 
value thus delivered. Ege v. Kille, 
84 Pa. 333; Coleman’s App. 62 Pa. 


252. 

[ce] Mineral rights.—Where de- 
fendant had leased the premises to 
a mining company, the royalty re- 
ceived by him, and due to him under 
the lease, was a proper measure for 
the damages recoverable aS mesne 
profits. Moragne v. Doe, 143 Ala. 
459, 39 S 161, 111 AmSR 52, 5 Ann 
Cas 331. 

38. McDonald v. Kenney, 101 Ark. 
9, 140 SW 999; Wolcott v. Townsend, 
49 Iowa 456; Uniontown v. Berry, 72 
SW 295, 24 KyL 1692; Griffey v. Ken- 
nard, 24 Nebr. 174, 38 NW 791. 

[a] UWnimproved city lots.—(1) It 
has been held that a city cannot re- 
cover mesne profits from a squatter 
on vacant land belonging to the city 
who used it for agricultural pur- 
poses; and it is said that it is not 
sufficient in an action for damages 
to show that defendant has made 
something by his unlawful act, but 
it must be shown that plaintiff has 
lost something. Uniontown v. Berry, 
12) SW229b 245 Ky, 1692.5 @2) ut 
it also has been held that where de- 
fendants were legally withholding 
vacant city property from plaintiff, 
they were liable in ejectment for the 
rental value thereof, if the lots had 
a rental value. McDonald v. Kenney, 
101 Ark. 9, 140 SW 999. (3) And the 
owner is entitled to rents and profits 
according to the value of the iand 
for the purpose to which it was de- 
voted by the occunant, who is to pay 
what the use of the land is worth to 
him. Wolcott v. Townsend, 49 Iowa 
456; Dungan v. Von Puhl, 8 Iowa 263, 

Cb] Uninclosed prairie land.— 
Where it was shown that defendant 
was not in actual possession of the 
land in dispute and received no prof- 
its therefrom and that it was unin- 
closed and unimproved prairie land 
it was held that no damages could be 
awarded for use and _ occunation. 
Griffey v. Kennard, 24 Nebr. 174, 38 
NW 791. 

39. See statutory provisions. 

40. Schradsky v. Stimson, 76 Fed. 
730, 22 CCA 515; Henry v. Davis, 149 
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can recover only the rents and profits of such por- 
tion of the premises as is shown to have been in 
possession of the defendant or held under his au- 
Although the action for mesne profits at 
common law was brought more particularly to re- 
cover the rents and profits of the estate, yet 
the jury could give such extra damages as they 
might think the particular circumstances of the 
case demanded,** and this rule prevails in some 
Although a tenant in common as against 
a stranger may recover in ejectment the entire 
premises,*® he can recover as mesne profits only his 
proportionate share, since defendant is still liable 
to a suit by the other cotenants.*® 

Rents and Profits Actually Re- 
ceived. The general rule is that the owner is not 
confined to the rents actually received by the party 
required to make restitution but is entitled to re- 
cover the rental value of the property,*’ but there 
is some authority apparently to the contrary.*® 


thority.*+ 


states.44 


[§ 376] 2. 


Ala, 359,,:48 S 122, 13 AnnCas 1090; 
Prestwood v. Watson, 111 Ala. 604, 26 
S’ 600; Turnipseed v. Fitzpatrick, 75 
Ala. 397; Morris v. Beebe, 54 Ala. 
300; Page v. Fowler, 39 Cal. 412, 2 
AmR 462; Holmes v. Davis, 19 N. 
Y. 488; Low v. Purdy, 2 Lans. (N. 
Y.), 422; peaten v. Davis, 1 Thomps. 
S&C; (N. AY). 9. 

[a] Where there are no rents or 
profits the measure of damages is 
the value of the use and occupation 
of the land during the unlawful pos- 
session. Syracuse Gas Light Co. v. 
Rome, etc., R. Co., 11 NYCivProc 239 
[mod on other grounds 51 Hun 119]. 

[b]-.Use and occupation of the 
property while adversely held by de- 
fendant is the measure of damages 
in ejectment. Shea v. Campbell, 71 
Mise. 222, 128 NYS 508. 

41. Bllis v. Jeans, 26 Cal. Hees 
ainsi v. New York, i Barb. (N. ¥ a 


42. Goodtitle v. Tombs, 3 Wils. C. 
P. 118, 95 Reprint 965; and. cases 
infra this section. 


43. Goodtitle v. Tombs, 3 Wils. C. 
P. 118, 121, 95 Reprint 965 (“The 
plaintiff . is not confined to the 


very mesne profits only, but he may 
recover for his trouble, etc. I have 
known four times the value of the 
mesne profits given by a jury in this 
sort of action of trespass; if it were 
not to be so sometimes, compleat 
justice could not be done to the party 
injured’). 

44, Crane v. Oregon R., etc., Co., 
66 Or. 817, 133 P 810; Trotter v. Stay- 
ton, 45 Or. 301, 77 P 395; Lippett v. 
Kelley, * ‘Vt. 516. See also Drexel 
v. Man, 2 Pa. 271, 44 AmD 195. But 
see Muthersbaugh v. McCabe, 22 Pa. 
Suner. 587. 

45. See supra § 316. 

46. McGuire v. Lynch, 126 Cal. 
576, 59 P 27; Clark v. Huber, 20 Cal: 


goo Holdfast v. Shepherd, 31 N. C. 
47. Ark.—McDonald v. Kenney, 


101 Ark. 9, 140 SW 999. 
Towa.—Bradley v. Brown, 86 Iowa 
859, 53 NW 268. 
N. Y.— Wallace v. Berdell, 101 N. 
Y..13, 3 NE 769, 8 NYCivProc 363. 
N. C.—Credle Vv. Ayers, 126 N. C. 
11, 35 SE 128, 48 LRA 751. 
We C.—Maner v. Wilson, 16 S. C. 


faJ Not what defendant actually 
gathered from the land but the ac- 
tual rental value is the true measure 
Credle v. Ayers, 126 N. 
Cl ads 730e SH 1D 8,8 48d Age 51. 

[bj] Possession taken under a 
void deed.—Where a mortgagee en- 
tered into possession of the mort- 
ra under a void tax 


of damages. 


aged premises 
deed it was held that he was liable 
to the mortgagor for the rental value 
of the land during the time he was 
in possession under the deed, al- 
though his possession was in good 
faith and he was unable by diligence 
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eases where the 


provements. 


In | of the condition 


to lease the land for its full rental 
value. Bradley v. Brown, 86 Iowa 
359, 583 NW 268. 

48. Com. v. Gould, 48 Pa. Super. 
528 (the correct measure of damages 
has been held to be the rent “actual- 
ly received” by defendant). See also 
Hanna v. Phillips, 1 Grant (Pa.) 252. 

49. Lawrence v. Rector, 137 U. S 
139, 11 SCt 33, 34 L. ed. 600; Card v 
Finch, 142 N.C. 140, ae SE 1009; Rabb 
Vv. Patterson, 42 S. 528, 20 SE 540, 
46 AmSR 743; piasord Vi Buchanan, 
39 S. C. 237, 17.SE. 501; Garlington 
v. Copeland, 32 S: C. 57, 10 SE 616; 
Johnson yv..Lewis, 19 S. C...Eq. 157. 

[a] Where the bad faith of the 
possessor is technical merely and the 
opposition to the real owner’s title 
has been made in geod faith and the 
property is an unimproved waste, the 
possessor should not be charged with 
rents and revenues which he might 
have obtained, based upon what was 
obtained by others from improved 
property. New Orleans v. Christ- 
mas, ©131. U..S.0192, 9. SGt_7465, 33) Li: 
ed. 99 [rev 17 Fed. 16, 4 Woods 2131. 

50. Thomson _ v. Peake, Sop. Soy Ce 
440, 17 SE 45, 725; Jones v. epeeys 


14 S. C, 292; Steen’ v. Steen, 21 U. 
Q. B. 454 
51. Ala. —Kirkland v. Trott, 75 


Ala. 32 

3350 PAD arpantiee v. Mitchell, 29 Cal. 

anne: .—Tongue v. Nutwell, 31 Md. 
ee Re es v. Waddingham, 33 Mo. 


Pa.—Lane v. Harrold, 72 Pa. 267; 
Critchfield v. Humbert, 39 Pa. 427, 
80 AmD 5338. 

Ss. C.—Maner v. Wilson, are Siac: 
469; Jones v. Massey, 14 S. C. 292. 

[a] Where defendant denies plain- 
tiff’s right of possession, the latter, 
on judgment in his favor for a part 
of the land, is entitled to recover 
also the rents and profits which ac- 
crued from such part during the un- 
Jawful possession. Roberts v. St. 
Louis Merchants’ Land Impr. Co., 126 
Mo. 460, 29 SW 584. 

52. Evetts v. Tendick, 44 Tex. 570, 
572 (where defendant was held liable 
for rents upon the premises recoy- 
ered, including as well the improve- 
ments placed upon the land by him 
as the rent of the land itself, the 
court saying: “The uniform and long- 
established rule with us, has been 
to allow the successful claimant pay 
for rents on the property as it is 
found at the time the suit commenced 
or during the litigation,” but adding, 
“There would be nothing inequitable 
in courts and juries, in estimating 
rents and profits and value of im- 
provements, to take into considera- 
tion the fact that the occupant has 
lost his interest on the money ex- 
pended in making improvements, and 
we believe it would be in accordance 
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title was in doubt and defendant 


was not a mere trespasser, courts of equity have 
sometimes awarded the rents and profits actually 
received and not the rental value of the land.*® 
also a tenant in common who has the use of the 
whole estate without any actual ouster of his co- 
| tenants is liable only for the rents and profits 
actually received;®° but if one tenant in common 
actually ousts his cotenants and forcibly keeps them 
out of possession then he is lable as a trespasser 
for the actual rental value of their respective in- 
terests in the estate.>+ 
[§ 377] 3. Increased Rental by Reason of Im- 
Although there is some authority to 
the contrary,°? the rule is that a bona fide occupant 
holding possession of land under color of title is 
not liable for the increased rental value of the land 
caused by improvements put upon it by himself,°? 
but that the rents must be computed upon the basis 


So 


of the land when defendant took 


with correct rules of equity for the 
Legislature to require this to be done. 
We do not, however, lay it down as 
a rule, preferring that the Legis- 
lature shall engraft new rules that 
may be adapted to our law’). 
53. Ala.—McCarver v. Doe, 135 
Ala. 542, 33 S 486; Wisdom y. Reeves, 
110 Ala. 418, 18 S 13; Southern ,Cotton 
Oil Co. v. Henshaw, 89 Ala. 448, 7S 
760; Dozier v. Mitchell, 65 Ala. 511. 
Ark.—Butler v. Gaines, 19 Ark. 95; 
Rector v. Gaines, 19 Ark. 70. 
Ga.—Lee v. Humphries, 124 Ga. 
539, 52 SE 1007; Averett v. Brady, 
20,Ga,. 523. 
Ind.—Adkins v. Hudson, 19 Ind. 
Ae Elliott v. Armstrong, 4 Blackf. 


Iowa.—Wolcott v. Townsend, 49 
208. 456; Dungan v. Von Puhl, 8 lowa 
<an.—Deitzler v. Wilhite, 55 Kan, 
200 40! Pi 272 
Ky. —Haskins v. Spiller, 3 Dana 573. 
La.—Ball v. New Orleans, 52 La. 
Ann. 1550, 28 S 109. 


ee .—Neale v. Hagthrop, 3 Bland 
dol, ; 
Mass.—Hodgkins v. Price, 141 


Mass. 162, 5 NE 502. 
Minn. —Curry Vv. SA cs Fish Co., 
88 Minn. 485, 93 NW 98 
Miss.—E.vans v. olmes County, 11 
abe Tatum v. McLellan, 56 Miss. 


Mo.—Armor v. Frey, 253 Mo. 447, 
161 SW 829. 

N. Y.—Belotti v. Elen bo Vi 167 
NYS 19; Jackson vy. Loomis, 4 Cow. 
168, 15 ‘AmD 347. 

Wis.—Davis v. Louk, 30 Wis. 308; 
Blodgett v. Hitt, 29 Wis. 169. 

[a] “The principle of law which 
prohibits the true owner from recov- 
ering aS mesne profits the increase 
of income resulting from improve- 
ments made by the occupant is mani- 
festly just and equitable. It can 
not be said that the additional profits 
are taken from the owner’s land; on 
the contrary they spring from prac- 
ti cally an independent source. While 
it is true that the improvements pass 
to the owner by a recovery in eject- 
ment, yet they are the property of 
the occupant until set off against 
mesne profits, or, in some States, 
until after their value is ascertained 
and the occupant’s lien upon the ane 
therefor is __ satisfied.’ Lee 
Tee 124 Ga. 539, 540, 52 SE 


fb] It is not in accordance with 
the principles of equity to require 
him, in the absence of any statutory 
provision on the subject, to pay rent 
for improvements so made by him 
in good faith. Little Rock v. Jeur- 
yens, 138 Ark. 126. 202 Sw 45, 

[ec] Where the improvements have 
been destroyed by casualty before 
the trial and defendant is thereby de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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possession®+ unless the occupant has been allowed 
full compensation for improvements,°* or the owner 


is required to pay interest on the 


provements,°® or the improvements are of no ap- 
preciable or permanent value;®? and the general 
rule is especially applicable where the only rental 
value is attributable to such improvements.°® How- 
ever, this rule is subject to the limitation that 
where defendant remained on the property after an 
adverse judgment he may be compelled to pay its 
_rental value subsequent to the judgment, although 
such value is the result of improvements made by 


himself.®? 


[§ 378] 4. Costs and Attorney’s Fees. 
plaintiff has not already recovered his costs in 
the ejectment suit,°° he may recover them as part 


of his damages in trespass for 


But plaintiff in ejectment is in no better position 
than other plaintiffs, and therefore in trespass for 
mesne profits he cannot recover his attorney’s fees 
or expenses paid out in the action of ejectment 


other than the taxable costs.® 


prived of his right to compensation 
for them, plaintiff will not be entitled 
to recover aS mesne profits or rents 
during any portion of the time of 
defendant’s possession anything 
more than the reasonable value of the 
rent of the premises without such 


improvements. Nixon v. Porter, 38 
Miss. 401. 
{d] Where defendants in a parti- 


tion proceeding are bona fide pur- 
chasers, and have put improvements 
on portions of the land, and have 
rented such portions by perpetual 
leases, the ground rents that are due 
to the enhanced value of the land 
consequent upon such improvements 
are not to be charged to such defend- 
ants in taking an account of rents 
and profits. Worthington v. Hiss, 70 
Md. 172,16 A 534, 17 A 1026. 

[e] City lots. — In ejectment 
‘against a city for lots occupied by 
it as a public market, the revenues 
resulting from its use as such market 
should not be taken as the basis of 
the amount to be allowed as mesne 
profits, for plaintiff is entitled to re- 
cover no more than he could have 
derived from the property itself apart 
from the enjoyment of the market 
franchise. Ball v. New Orleans, 52 
La. Ann. 1550, 28 S 109. 

54. See cases supra note 53. 

55. Hardeman v. Turner, 112 Fed. 
41, 50 CCA 110 [app dism 192 U. S. 
“562, 24 SCt 840, 48 L. ed. 303]; State 
v. Passmore, 61 Ark. 363, 33 SW 214; 
Barnett v. Higgins, 4 Dana (Ky.) 565; 
Bell v. Barnet, 2 J. J. Marsh. (Ky.) 
516; Miller v. Ingram, 56 Miss. 510. 

Allowance for improvements see in- 
fra § 390. 

56. Childs v. Shower, 18 Towa 261. 

57. Brandmeier v. Pond Creek Coal 
Co., 26 Pa. Dist. 29 (in an action of 
trespass for plaintiff's share, as 
mesne profits and for use and occu- 
pation, of the rents, issues, and 
profits of mining land, and for dam- 
ages for the destruction of the prop- 
erty, from the date of the death 
of plaintiff’s ancestor, the former 
owner, who as tenant by the curtesy 
had leased the property to defend- 
ant’s predecessor in title, it was held 
that. uvon the death of the tenant by 
the curtesy, improvements erected by 
defendant and its predecessor in title, 
which were of no permanent benefit 
to plaintiffs and had not been re- 
moved during the term, became a part 
of the real estate, and defendant was 
not entitled to credit for their cost 
in estimating the rental value of the 
pronerty). 

5g. Little Rock v. Jeuryens. (Ark.) 
202 SW 45; State v. Baxter, 50 Ark. 
447. 8 Sw 188. 


59. Little Rock v. Jeuryens, (Ark.) 
202 SW 45. 
G0 Doe! ve Davis, t- Hsp. 358; 


Brooke v. Bridges, 7 Moore C. P. 471, 
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value of the im- 


demnity.®* 
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[§ 379] 5. Interest on Mesne Profits. Interest 
may be allowed on the fair annual rental value of 
the premises during the period they were wrong- 
fully withheld** when necessary to complete in- 
In some jurisdictions, however, it has 
been held that interest is not allowable in the ab- 
sence of statutory authority.® 
that where rents are payable quarterly, interest 
may be computed upon the rent from the expiration, 
of the quarter days instead of the expiration of the 
year,°* but not unless necessary to afford plaintiff 
complete indemnity ;®’ but on the other hand it has 


It has been held 


been held that plaintiff is not entitled to have the 


If 


mesne profits.® 


the freehold,”° 


diminished value of the land.74 


17 ECL 522 (both holding that if the 
ection of ejectment was defended and 
the costs were taxed thereon, they 
cannot be retaxed in trespass for 
mesne profits). 

61. N. H.—Fowler v. Owen, 68 
N. H. 270, 39 A 329, 73 AmSR 588. 
re J.—Hunt v. O’Neill, 44 N. J. LB. 

-N. Y.—Baron v. Abeel, 3 Johns. 481, 
8 AmD 515. 

N. D.—Hegar v. De Groat, 3 N. D. 
354, 56 NW 150. 

Tenn.—White v. Clack, 2 Swan 230. 

Eng.—Nowell v. Roake, 7 B. & C. 
404, 14 ECL 184, 108 Reprint 774; 
Aslin v. Parkin, 2 Burr. 665, 97 Re- 
print 501, 2 Ld. Ken. 376, 96 Reprint 
1215; Doe v. Huddart, 2 C. M. & R. 
316, 150 Reprint 1387; Symonds v. 
Page, 1 Cromp. & J. 29, 148 Reprint 
1322; Doe v. Hare, 2 Dowl. P. C. 245; 
Doe v. Filliter, 13 M. & W. 47, 153 
Reprint 20. 

Ont.—Patterson v. Reardon, 7 U. C. 
Q. B. 326. 

[a] Affidavit that defendant was 
in possession.—A plaintiff is entitled 
to have his costs awarded to him in 
the ejectment suit on a judgment by 
default, only where it appears by 
the affidavit of service of the sum- 
mons that defendant was at the time 
of the service in actual possession of 
the premises claimed or some part 
thereof. If it does not so appear 
plaintiff must recover his costs in 
the ejectment suit in an action for 
mesne profits. Hunt v. O’Neill, 44 N. 
Ji dos, 564. 

2. D. C—Meloy v. Johnston, 9 
IDM OR ANE 

N. J.—Pike v. Daly, 54 N. J. L. 4, 
20 A 7 [Loverr Denn v. Chubb, 1 N. J. 
1. Dos ls 

N. D.—Hegar v. De Groat, 3 N. D. 
354, 56 NW 150. 

Pa.—Alexander v. Herr, 11 Pa. 537. 

R. I.—Herreshoff v. Tripp, 15 R. I. 
92, 23 A 104. 

, Tenny—White v. Clack, 2 Swan 

30. 

Bng.—Doe v. Filliter, 13 M. & W. 
47, 153 Reprint 20. But see Doe v. 
Perkins, 8 B. Mon. (Ky.) 198 (hold- 
ing that plaintiff in an action for 
mesne profits after a recovery in 
ejectment is entitled to be reim- 
bursed in such amount as he has in 
good faith been compelled to pay in 
obtaining by legal means the restor- 
ation of the property which defend- 
ant has wrongfully taken or with- 
held from him). 

63. U. S.—New Orleans v. Gaines, 
15 Wall. 624. 21 L. ed. 215. 

Ark.—MeDonald v. Rankin, 92 Ark. 
173. 189.122 SW 88 [cit Cyc]; Nunn 
v. Lynch, 89 Ark. 41, 115 SW 926, 16 
AnnCas 852. 

Cal.—Nathan v. Dierssen, 164 Cal. 
1607, 130 P 12. 


interest computed by making quarterly rests, al- 
though by the terms of the lease under which he 
held the rent was payable quarterly.®® 

[§ 380] 6. Waste and Injury to Freehold. Un- 
der proper allegations in his declaration or com- 
plaint plaintiff may recover not only the mesne 
profits,®? but also damages for waste and injuries to 


the measure of which is the 
In some jurisdic- 


Mass.—Hodgkins v. Price, 141 
Mass. 162, 5 NE 502. 

N. Y.—Vandervoort v. Gould, 36 
N. Y. 639; Walrath v. Redfield, 18 N. 
Y. 457; Dana v. Fiedler, 12 N. Y. 
40, 62 AmD 1380; Low v. Purdy, 2 
Lans. 422. 

N. D.—Hegar v. De Groat, 3 N. D. 
354, 56 NW 150. 


Pa.—Sopp v. Winpenny, 68 Pa. 78; 
Rone! v. Man, 2 Pa. 271, 44 AmD 
Va.—Early v. Friend, 16 Gratt. (57 
Va.) 21, 78 AmD 649 (by statute). 
64. Nathan v. Dierssen, 164 Cal. 
607, 180 P 12; Furlong v. Cooney, 72 
Cal. 322, 14 P 12; Fagan v. McDon- 
nell, 115 App, Div. 89, 100 NYS 641 


[aff 191 N. Y. 515 mem, 84 NE 1112 
mem]. 
65. Allen v. Smith, 63 Mo. 103; 


Garlington v. Copeland, 32 S. C. 57, 
10 SE 1016; Barly v. Friend, 16 Gratt. 
(57 Va.) 21, 78 AmD 649 (interest is 
now allowable by statute); Hepburn 
v. Dundas, 13 Gratt. (54 Va.) 219. 

66. Jackson v. Wood, 24 Wend. 
CNow Yi °-448, 

67. Fagan v. McDonnell, 115 App. 
Div. 89, 100 NYS 641 [aff 191 N. Y. 
515 mem, 84 NE 1112 mem]. 

[a]. For example, where it ap- 
peared that plaintiff was entitled to 
recover, but that the value of the 
use and oc¢upation was more than 
defendant had actually received in 
rents from the property, interest 
should not be computed in favor of 
plaintiff on quarterly rests, but only 
from the time of the commencement 
of the action. Fagan v. McDonnell, 
115 App. Div. 89, 100 NYS 641 {aff 
191 N. Y. 115 mem, 84 NE 1112 


de 

68. Hodgking v. Price, 141 Mass. 
162, 5 NE 502. 

[a] In Arkansas under Kirby 
Dig. § 2756 providing that an occupy- 
ing claimant in ejectment shall be 
liable for rents and profits only for 
three years next prior to. suit 
brought, interest on such rents, al- 
though collected monthly, should be 
calculated only from the end of each 


year. McDonald v. Kenney, 101 Ark. 
9, 140 SW 999. 
69. See supra § 375 et seq. . 
70. Cal—Page v. Fowler, 39 Cal. 


412, 2 AmR 462. 

Del.—Cooch v. Geery. 3 Del. 423. 
Sort Wien, v. Wilson, 22 Fla. 
gAtiss Emrich v. Ireland, 55 Miss. 


Ky.—Dewey v. Osborn. 4 Cow. 329. 
Pa.—Huston v. Wickersham, 2 
Watts & S. 308. 
See also cases infra note 71; and 
generally Waste [40 Cyc 496]. 
wore Conn.—Alsop v. Peck, 2 Root 
Del.—Cooech v. Geery, 3 Del. 428. 
Fla.—Norman v. Beekman, 58 Fla. 
325, 50 S 876. 
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tions the right to recover damages for waste is 
expressly allowed by statute”? But where the 
statute in express terms limits the damages to com- 
pensation for use and occupation, no damages for 
waste can be recovered.7? It has been held that a 
lessor who has recovered in ejectment may bring 
trespass against defendant, or his servants, for an 
injury done to the freehold after the verdict and 
dbefore judgment in the ejectment suit."* 

{[§ 381] 7. Crops. While the owner may re- 
cover for the use and occupation of the land,’® h 
can in no case be held to be the owner of the Stave 
grown and actually harvested on the land by the 
defendant while in possession,’® nor can he recover 
the fruits of the land from one who has purchased 


them from defendant while in adverse posses- 
sion.*? 
[§ 382] 8. Punitive Damages.** In trespass 


for mesne profits punitive damages are allowed 
only when defendant has shown malice or bad 
faith.” Such damages are not allowable where 
defendant believed that he was acting under a valid 
right.6° But under some statutes,*t where in an 
action of ejectment for forcible entry and detainer, 
plaintiff shows title, treble damages may be de- 
manded and recovered, where he establishes that 
disseizin was actually effected vi et armis.®* 

[§ 383] 9. Nominal Damages.** Where pos- 
session of real property is wrongfully withheld 
from the owner he is entitled to recover nominal 


Ga.—Cunningham v. Morris, 19 
Ga. 583, 65 AmD 611. 

Iowa.—Anderson v. Acheson, 132] v. 
Iowa 744, 110 NW 335, 9 LRANS 217. 

Ky.—Barnett v. Higgins, 4 Dana 
565; Lewis v. Singleton, 2 A. K. 
Marsh. 214. 

Miss.—Johnson v. Futch, 57 Miss. 


Andrews, 6 
Step 05 


waste, 
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Lyons v. Stickney, 170 Ala. 134, 54 
S 496 (Code [1907] § 3839); Raymond 
Cush, 
(the provisions of the statute [Rev. 
for the recovery by de- 
mandant in a writ of entry of dam- 
ages for rents and profits, and for 
supersede all previously ex-|38 P 


[$§ 380-384 


damages without other proof.*4’ And nominal dam- 
ages ‘only are recoverable where it is not proved 
that defendant had possession of the premises,®® or 
received the rents;8° where there is no evidence of 
defendant being in possession at a period previous 
to the commencement of the action ;*? where no evi- 
dence as to the value of the use of the premises is 
introduced ;88 or where suit. is brought immediately 
on notice to the grantee of adverse holding by the 
grantor who was permitted by the former to re- 
main in possession until he needed the property ;*° 
and where the landlord is made a party in eject- 
ment against defendants occupying the land, only 
nominal damages can be recovered from him.®° So 
it has been held that plaintiff is entitled to nominal 
damages only where the property is devoted ts 
charitable uses and he would have had no right to 
rent it for ordinary purposes.°t Where a plaintiff 
aliens after suit brought he is entitled to nominal 
damages.°? 

[§ 384] 10. Period of Computation—a. In 
General. According to the English textbooks, in 
actions for mesne profits, if plaintiff declares against 
defendant for having taken mesne profits for a 
period longer than six years before action brought 
(the statutory limitation for actions of trespass) 
defendant may plead the statute of limitations, 
thereby protecting himself from all but six years.®? 
So unless otherwise provided by statute,®* it is 
generally held in this country with reference to all 


sessor in good faith until, but 
not after, his citation in a _ suit. 
Fruits after that time go to 
him _ who wins the suit. Hernandez 
v. Hermanos, 7 Porto Rico Fed. 445. 


supra. 
77. jJohnston v. Fish, 105 Cal. 420, 
979, 45 AmSR 53; Shotwell v. 


(Mass.) 265 


Ws: isting remedies therefor at common poe {eDall (Pa 172 tow, f 
Roepe Vv. Harnion, ye Sate law; PRS daniaaes nen Ng 86. ‘ ) ee on 
. Y.—Morgan v. Varick, end. | specifically demanded in the writ). 78. Punitive damages enerall 
687. ; 73. Prestwood v. Watson, 111 Ala.| see Damages § 268 et oon ea ae 
Pa.—Huston v. Wickersham, 2] 604, 20 S 600. 79. Herreshoff v. Tripp, 15 R. I. 
Watts & S. 308. 74. Dewey v. Osborn, 4 Cow. (N. 92, 23 A 104. See also McArthur v. 
ye eappete Vv. eller ve ae x) oa mie eee UE v. Cornwall, [1892] A. C. 75 (where 
is.—Nelson  v. urchill, erdell, i, WYas , : Lord Hobh 
Wis. 10, 93 NW 7998. 75. See cases infra note 76. See Pe PP Ouse, Said itee boa ee 


[a] 
is the 


The true measure of damages 
injury done to the freehold, 76. 


also supra 3875 et seq. 
Cal.—Page v. Fowler, 39 Cal. 


defendant had been at least very im- 
prudent in disobeying a decree of 
the court, and afterward strong- 


whether by withholding the property 
thereof from the freeholder or the 
waste and _ dilapidation committed 
thereon. Norman vy. Beekman, 58 
Fla. 325, 50 S 876. 

{b] The jury are not confined in 
their verdict to the mere rent of the 
premises, although the action is said 
to be brought to recover the rents 
and profits of the estate, but may 
give such extra damages as they may 
think the particular circumstances 
of the case demand. Drexel v. Man, 
2 Pa. 201; 44: AmD» 195. 

fc] Removal of dead body from 
land recovered may be in the nature 
of a commission of waste for which 
damages can be recovered. Ander- 
son v. Acheson, 132 Iowa 744, 110 
NW 355, 9 LRANS 217. 5 

{d] Removing timber from land. 
—(1) The measure of damages for 
waste by removing timber from land 
is the diminished value of the land 
caused by such removal, not the 
value of the timber in its manu- 
factured state. Nelson v. Churchill, 
LL pe WASs 105) 93 2 INIWae 7995 ¢2) In 
Louisiana one who has had quiet 
possession of timberland as owner 
for a year or more, whether in good 
faith or not, "is vested with a right 
of possession, which may serve as a 
basis for a possessory action and to 
recover timber removed, and in such 
action the question of title cannot be 
brought in; defendant for the pur- 


poses of the suit having no title. 
Grant Timber, etc., Co. v. Gray, 131 
La. 865, 60 S 374. 


72. See statutory provisions; and 


412, 2 AmR 462, 

Minn.—Nash v. Sullivan, 32 Minn. 
189, 20 NW 144. 

ee selene v. McCoy, 50 Mo. 348. 

Y.—Stockwell v. Phelps, 34 N. 
“Y. “363, 90 AmD 710. 
. C.—Brothers v. Hurdle, 32 N. C. 
490. “51 AmD 400. 

Okl.—Kirtley v. Dykes, 10 Okl. 16, 
62 P 808. 

Va.—Wright v. Johnson, 108 Va. 
855, 62 SE 948. 

[a] Growing crops.—The _  suc- 
cessful plaintiff is entitled to the 
growing crops as against the evicted 
defendant who planted them, on a 
final decision.of ouster, unless such 


growing crops have matured and 
been separated from _ the _ realty. 
Kittley v. Dykes, 10 Okl. 16, 62 P 
808. 

[b] In Porto Rico.—(1) The civil 


law is that a possessor originally in 
good faith is not to be punished as 
an insurer of all the profits which 
the land could possibly have pro- 
duced. He is liable for what the 
property could fairly be held to have 
actually produced, taking the average 
run of years, and taking into account 
the regular cultivation and distance 
from market. Hernandez v. Her- 
manos, 7 Porto Rico Fed. 445. (2) 
A possessor in bad faith must pay 
for the fruits collected and for those 
which the lawful possessor might 
have collected under all the circum- 
stances of each case. Hernandez y. 
Hermanos, 7 Porto Rico Fed. 445, 
supra. (3) The result is that the 
fruits received belong to the pos- 


headed and obstinate, he should not 
be visited with penalties). 

80. Vandalia R. Co. v. Topping, 
62 Ind. A. 657, 113 NE 421. 

81. See statutory provisions. 

82. Compton v. The Chelsea, 139 
N. YY. 538,,34 NE 1090 [rev 70 Hun 
361, 24 NYS 241]. See also Forci- 


ple, Bantry and Detainer [19 Cyc 
83. Nominal damages generally 


see Damages § 58 et seq. 

84. Hahn v. Cotton, 136 Mo. 216, 
ot, SW, 919%" Jones -v, Hannovan, 55 
Mo. 462; Cotterill v. Hobby, 4 B. & 
C 465, 10 BCL 662, 107 Reprint 1133. 

85. Dobbins vy. ‘Baker, 80 Ind. 52 
(either in person or by tenant), 

86. Dobbins v. Baker, 80 Ind. 52. 

87. Mora v. Foster, 17 Fed. Cas. 
No. 9,784, 3 Sway. 469 [aff 98 U. S. 
425, 25 L. ed. 191]. 

88. Nash v. Sullivan, 32 
189, 20 NW 144. 

89. Graham v. St. Louis, ete., R. 
ey 69 Ark. 562, 65 SW 1048, 66 SW 


77 Mo. 
397. 


91. Brooklyn M. BE. Church Soc. v. 
Brooklyn Free Kindergarten ‘Soc., 
152 NYS 41. 

92. Freedly v. Mitchell, 2 Pa. 100. 

93. Adams Ejectm. p 452: Buller 
Nii P. p 88; 1 Chitty Pl. p 225. 

94. See statutory provisions; and 
cases infra this note. 

[a] In Alabama (1) in ejectment, 
or the statutory action in the nature 
thereof, defendant may restrict his 


Minn. 


Sutton v. Casseleggi, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


be 


§ 384} 


of the methods of procedure by which mesne profits 
may be recovered®® that if the statute of limitations 
governing actions for trepass on real estate is 
pleaded plaintiff can recover mesne profits only for 
the number of years next preceding the commence- 
ment of the action fixed by the statute as a limita- 
tion for bringing it, and that for mesne profits ac- 
cruing prior thereto the statute is a bar.®® 
statute is not pleaded plaintiff may recover for such 
length of time as-he proves defendant to have been 
in possession,®” unless there is some statutory pro- 
As regards the time at 
which the period when mesne profits are recoverable 


vision to the contrary.%® 


liability for rents to one year before 
the commencement of the action, by 
pleading possession under color of 
title in good _ faith. Wyman v. 
Walker, 177 Ala. 72, 58 S 403; South- 
ern Cotton Oil Co. v. Henshaw, 89 
Ala. 448, 7 S 760; Allen v. Kellam, 69 
Ala, 442. (2) Or he may claim the 
benefit upon his improvements by a 
suggestion of adverse possession for 
three years. Southern Cotton Oil Co. 
v. Henshaw, 89 Ala. 448, 7S 760. See 
Improvements [22 Cyc 31]. (38) But 
the suggestion and the defense are 
inconsistent and cannot be pleaded 
together so as to limit defendant’s 
liability for rents, and yet give him 
the benefit of his improvements. 
Southern Cotton Oil Co. v. Henshaw, 
89 Ala. 448, 7S 760; Kerr v. Nicholas, 
88 Ala. 346, 6 S 698; Hairston v. 
Dobbs, 80 Ala. 589, 2 S 147; Turnip- 
seed v. Fitzpatrick, 75 Ala. 297. (4) 
He must be put to his election as to 
whether he will rely upon the sug- 
gestion or the defense. Southern 
Cotton Oil Co. v. Henshaw, 89 Ala. 
448, 7 S 760; McQueen v. Lampley, 74 
Ala. 408. (5) Where defendant seeks 
to obtain the benefit of permanent 
improvements erected on the prem- 
ises by him on the suggestion of ad- 
verse possession for three years, de- 
fendant is allowed full value for his 
improvements and plaintiff full rent 
for the land. Kerr v. Nicholas, 88 
Ala. 346, 6 S 698; Turnipseed v. Fitz- 
patrick, 75 Ala. 297. . 

‘ {b] In Arkansas and Kansas 
plaintiff may recover only such rents 
and profits as accrued within three 
years before commencement of the 
action. McDonald vy. Kenney, 101 
Ark. 9, 140 SW 999; Shirey v. Clark, 
72 Ark. 539, 81 SW 1057; Kuykendall 
v. Taylor, 93 Kan. 471, 144 P 818. 

{c] In Kentucky (1) it has been 
held that at law the entry of the 
person who has title to the posses- 
sion of land, and in chancery notice 
of such title to the occupancy, are in 
general the points at which the 
charge for rents and profits is to 
commence in cases not provided for 
by statute. Hart v. Baylor, Hard. 
597. (2) It has also been held that 
an occupant deriving claim under the 
same patent with the_ successful 
claimant should not be charged with 
rents until the successful claimant 
asserts his claim by suit. Lewis v. 
Singleton, 2 A. K. Marsh. 214; Fox 
v. Longly, 1 A. K. Marsh. 388. 

{[d] In Louisiana rents and rev- 
enues cannot be recovered from a2 
possessor in good faith except from 
judicial demand when evicted. Mil- 
Jer, v. Shumaker, 42 La. Ann. 398, 7 
S 456. ; ‘ 

fe] In Mississippi one recovering 
in ejectment for breach of condition 
subsequent is entitled to recover 
rents under the statute from the 
date of the commencement of the 
action to the date of the trial; the 
bringing of the action being equiva- 
lent to an act of reéntry. Yazoo, 
ete., R. Co. v. Lakeview Tract. Co., 
100 Miss. 281, 56 S 398. 

{f] In Missouri mesne profits are 
recoverable only from the date of the 
institution of the suit where it does 
not appear when defendant obtained 
notice of plaintiff’s claim. Romine 
v. Haag, 178 SW 147. 

{g] In New York the statute pro- 
vides that in no case can plaintiff 


® 


EJECTMENT 


terminates, the 
among decisions 


If the 


recover for more than six years’ oc- 
cupancy; hence it is not necessary 
to plead the statute. Grout v. Coop- 
er, 9 Hun 326; Budd v. Walker, 9 
493; Jackson v. Wood, 24 
Wend. 443. 

{h] In North Carolina plaintiff 
can in no case recover the rents for 
more than three years and none where 
the betterments exceed the rents for 
such period. Whitfield v. Boyd, 158 
N. C. 451, 74 SE 452. See also Jones 
v. Coffey, 109 N. C. 515, 14 SE 84; 
Murphy v. Guion, 6 N. C. 238. 

fi] In South Carolina one who is 
wrongfully in possession of land and 
receives the rents and profits is lia- 
ble for all the time that rents were 


so received by him, and not only for 


the time since the right of the claim- 
ant had been declared. Rabb v. Pat- 
terson, 42 S. C. 528, 20 SE 540, 46 
AmSR 743. 

[i] Im Tennessee (1) if trespass 
for mesne profits is brought within 
the period fixed by statute for that 
class of actions, plaintiff may, al- 
though the statute is pleaded, recov- 
er them from the date of the demise 
laid in the declaration until posses- 
sion is surrendered, irrespective of 
the length of defendant’s possession. 
The recovery is not confined to the 
period of limitations from the insti- 
tution of the suit. Avent v. Hord, 3 
Head 458 (disapproving the rule laid 
down by the English text books). (2) 
The rule announced in this case is 
approved in Rhodes vy. Crutchfield, 7 
Lea 518, but it ig held that if the 
tort is waived and an action of con- 
tract brought which the court thinks 
permissible it is not necessary to 
wait for a recovery in ejectment, and 
the recovery must be limited to the 
period of six years next before 
bringing the action, the time fixed 
for bringing actions for rent. 

[k] In the Canal Zone a bona fide 
occupant is not obliged to make res- 
titution of the rents and profits col- 
lected before filing of his answer to 


the suit. Acebo v. Garavel, 1 Canal 
Zone 87. 
95. See supra § 359. 


96. Cal.—Love v. Shartzer, 31 Cal. 
aoa Carpentier v. Mitchell, 29 Cal. 
33 


Conn.—Bull v. Pratt, 2 Root 440. 

D. C.—Meloy v. Johnston, 9 D. C 
202. 

Ga.—Taylor v. James, 109 Ga. 327, 
34 SE 674; Lopepz v. Downing, 46 
Ga. 120. 

Fee ee oe, v. Keener, 63 [Iil. 
3 


Kan.Knox v. Dunn, 22 Kan. 6838. 
Ky.—Doe v. Jones,.6 B. Mon. 388. 
syne SomeMe v. Nutwell, 31 Md. 
Nebr.—Fletcher v. Brown, 35 Nebr. 

660, 53 NW 577. 

N. Y.—Eagan v. McDonnell, 115 
App. Div. 89, 100 NYS 641 [aff 191 
N. Y. 515, 84 NE 11121; Willis v. 
McKinnon, 79 App. Div. 249, 79 NYS 
936 [aff 178 N. Y. 451,,70 NE 962]; 
Syracuse Gas-Light Co. v. Rome, etc., 
R. Co., 51 Hun 119, 5 NYS 459; Grout 
v. Cooper, 9 Hun 326; Budd v. Walker, 


9 Barb. 493; Jackson v. Wood, 24 
Wend. 443. 
N. C.—Murphy v. Guion, 3 N. C. 


162, 2 AmD 623. 

Pa.—Hill v. Meyers, 46 Pa. 15; 
Lynch v. Cox, 23 Pa. 265; Hare v. 
Fury, 3 Yeates 13, 2 AmD 358; Brand- 
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greatest lack of harmony exists 
even in the same jurisdiction. Thus 


it has been variously held that the period terminates 
with the expiration of the lease mentioned in the 
declaration ;°® at the commencement of the action 
of ejectment;! on the filing of the suggestion for 
mesne profits, where defendant remains in posses- 
sion;? at the trial;? on the rendition of the ver- 
dict ;* on rendition of judgment;> on recovery of the 
land;® on surrender of possession after judgment 
in ejectment;’ and it has been held that if the writ 
of possession is withheld,’ or if the occupant en- 
joins or sunersedes the judgment and fails,® he is 


meier v. Pond Creek Coal Co., 26 Pa. 
Dist. 29. 

R. I.—Herreshoff v. Tripp, 15 R. I. 
92, 23 A 104. 

Vt.—McFarland v. Stone, 17 Vt. 
165, 44 AmD 3825. 

[a] If the statute of limitations 
by express words bars all action of 
trespass to land after a designated 
period, it bars them by its technical 
denomination and not by its descrip- 
tion or by an inquiry into the particu- 
lar causes for which it is brought. 
The bar is generic and not specific 
and applies to it as an action of tres- 
pass and not as an action to value 
meen profits. Hill v. Meyers, 46 Pa. 


{b] Effect of amending declara- 
tion.—The amendment of a declara- 
tion in ejectment by striking out the 
name of one of the several original 
plaintiffs, where the amendment as- 
serts the same title and the same re- 
covery, is not equivalent to the com- 
mencement of a new suit, so as to 
restrict the recovery of mesne profits 
for a period of three years before 
the filing of the amended declaration. 
Morris v. Wheat, 11 App. (D. C.) 201. 

{c] Fact that action is brought 
one year after reversal of judgment 
does not affect period of computa- 
tion. Brandmeier v. Pond Creek Coal 
ComecbeaseDists o-29s 

97. Field v. Columbet, 9 F. Cas. 
No. 4,764, 4 Sawy. 523; Gardner v. 
Granniss, 57 Ga. 539; Hill v. Meyers, 
46 Pa. ; Hare v. Fury, 3 Yeates 
(Pa.) 138, 2 AmD 3858. 

98. See supra text and note 94. 

99. Shotwell v. Boehm, 1 Dall. 
(Rael (2, lea neds 86. 

1. Starr v. Pease, 8 Conn. 541; 

Willis v. McKinnon, 178 N. Y. 451, 
70 NE 962; Chance v. Lamphere, 67 
Hun, 599, 22 NYS 404 [aff 148 N. Y. 
206, 42 NE 580]. 
_ [a] As to a tenant not united in 
interest with those served, the period 
is computed from the time of the 
separate service. Fagan v. McDon- 
nell, 115 App. Div. 89, 100 NYS 641 
[aff 191 N. Y. 515, 84 NE 1112]. 

[b] Where there are codefend- 
ants not jointly interested the period 
is computed only from the date of 
service on each individuai defendant. 
Fagan v. McDonnell, 115 App. Div. 
89, 100 NYS 641. 
aan Ringhouse v. Keener, 63 Ill. 

3. Ind.-—Hays v. Wilstach, 82 Ind. 
no Pendergast v. McCaslin, 2 Ind. 
pep lias bean v. Tucker. 58 Miss. 


Nebr.—Harrall v. Gray, 12 Nebr. 
5438, 11 NW 851. 

N. Y.—Vandevoort v. Gould, 36 N. 
eGo. 

N. C.—Reed v. Exum, 86 N. C. 726; 
Whissenhunt v. Jones, 78 N. C. 361. 

Wis.—McCrubb v. Bray, 36 Wis. 


333. 

4 Dawson v. McGill, 4 Whart. 
GPa az30: 

5. Love _v. Shartzer, 31 Cal. 487; 
Adkins v. Hudson, 19 Ind. 392. 

6. Danziger v. Boyd, 120 N. Y. 
ee 24 NE 482 [aff 54 N. Y. Super. 


7. See infra § 385. 
8. Thompson vy. Thompson, 58 SW 
792, 22 KyL 784. 
9. Cole v. Damron, 7 J. J. Marsh. 
' (Ky.) 595. 


if 


: | . | 


[§§ 384-389 
EJECTMENT 34-389 


; sheriff’s deed 
where plaintiff’s right depends upon a.) ¢he time ae 
he cannot recover mesne profits for t , the deans 
tervening the sale and the execution of ,)21 an a 
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chargeable with the rent accruing after the date of 
the judgment. 
[§ 385] b. As Affected by Defendant’s Posses- 


sion. Rents and profits are recoverable only during 
the time defendant is in possession.t° Accordingly 
defendant on quitting possession pending the action 
is not lable for mesne profits after that time," but 
where defendant was in possession when ejectment 
was brought, his subsequent surrender of con- 
structive possession to a third person without notice 
to plaintiff is no defense to his liability for mesne 
profits.* and damages for mesne profits may be 
recovered in the ejectment suit if proper notice 
has been given,'? or in a subsequent action for 
mesne profits of which the ejectment judgment is 
the foundation,'* although defendant quit posses- 
sion after service of the writ. Again defendant is 
not lable for mesne profits after surrender of the 
premises to plaintiff on judgment in his favor;1® 
nor is he liable for rents and profits enjoyed by his 
predecessors in title, but only for those accruing 
after he took possession.1® 

[§ 386] c. As Affected by Plaintiff’s Right of 
Possession. Plaintiff is entitled to recover mesne 
profits and damages only from the time his right 
of possession accrued,” although it has been held 
that mesne profits prior to the acquisition of title 
may be recovered when the right of action there- 
for is assigned to plaintiff by his grantor.18 Accord- 
ingly heirs at law cannot recover damages which 
accrue previous to the death of the ancestor;!9 and 


S.—New .Orleans v. U. S Cen) 458. 


10. _ U. IS 3 
131, U. S. 220, 9 SCt 755, 33 Ted. 


110; New Orleans v. Christmas, 131 

era On OU DoS la Cleo Gas 539; 
Kan.—Haish v. Pollock, 79 Kan.| Pick. (Mass.) 473. 

624, 101 P 3. 17. 


. Bowman v. Owens, 133 Ga. 49, 
65 SE 156; Gardner v. Granniss, 57 
Emerson vy. Thompson, 2 


U. S.—Hylton v. Brown, 12 F. 


[§ 387] 11. Matters ‘in Mitigation. loweg a 
some circumstances defendant may be ai, éstan 
show certain disbursements made or expelayy ch 
eurred by him by way of mitigation.” 1. 5 
against the true owner’s claim for mesne p:. th 
defendant who took title with notice of Ure 
fraudulent nature of his grantor’s title cannot sé 
off the money he paid for his title;?* nor can he ~ 
set off interest paid by his vendor on a purchase- 
money mortgage given by the vendor who held 
the land fraudulently.?* 

[§ 388] Q. Assessment of Damages or Profits.?> _ 
Damages or profits should be assessed by the jury 
on rendering verdict for plaintiff,?® but if it fails 
to do so they may be assessed on a writ of inquiry 
after verdict.27 Joint damages may be assessed 
against several persons joined as defendants.** But 
since damages are awarded only as compensation,”® 
none will be assessed because defendant prevented a 
sale of the land at a profit where it appears that the 
land is steadily increasing in value.%° 

[§ 389] R. Recovery Back of Profits Paid. 
Where a party has been compelled to pay mesne 
profits to another under a judgment in an action 
at law to recover possession of the land, he may re- 
cover back such profits on obtaining a decree in 
equity declaring him to be the equitable owner of 
the land, holding title as trustee.** 


[c] In New York in determining 
under the statute the value of the 
use and occupation by deducting 
actual expenses incurred from the 
gross rental value where it appears 
that the agent and janitor of the 


La.—Gillaspie v. Citizens’ Bank, 35 
La. Ann, 779. 


Mo.—Gutzweiler v. Lachman, 28 
Mo. 434. 
eae Y.—Ryers v. Wheeler, Lalor 


Aor er chal v. Freedley, 10 Pa. 
Vt.—Edgerton v. Clark, 20 Vt. 264. 
Can.—Musgrave v. Angle, 43 Can. 

S. C. 484. 

[a] Where plaintiff obtains a ver- 
dict in an action of ejectment against 
landlord and tenant and damages 
for the rents and profits are assessed 
against the two defendants jointly 
he cannot include in such assessment 
damages for rents and profits which 
accrued prior to the time when the 
tenant entered into possession of the 
premises. Edgerton v. Clark, 20 Vt. 
264 


11. Gilman v. Gilman, 111 N. Y. 
265, 18 NE 849; Mitchell v. Freed- 
ley, 10 Pa. 198. See also Crane v. 
Cameron, 71 Kan. 880, 81 P 480, 87 
P 466 (tenants as defendants in eject- 
ment should not be held liable for 
rents accruing after they have sur- 
rendered to their landlord and dis- 
claimed). 


12. Idalia Realty, etc.. Co. v. Nor- 
man, 259 Mo. 619, 168 SW 749 (where 
defendant in possession, after action 
for mesne profits was commenced, 
‘conveyed the property to a corpora- 
tion which he controlled before he 
was served with the original sum- 
mons was no defense to the action, 
it not appearing that the corporation 
took actual possession under the 
deed). But see Haish v. Pollock, 79 
“Kan. 624, 101 P 3 (where other ver- 
sons occupied property with defend- 
ant’s consent). 

13. Zeigler v. Fisher, 3 Pa. 365. 

14. Zeigler v. Fisher, 3 Pa. 365. 

15. Murphy v. Guion, 6 N. C. 238; 
Zimmerman v. HEshbach, 15 Pa. 417; 
Hare v. Fury, 3 Yeates (Pa.) 138, 2 
AmD 358; Avent v. Hord, 3 Head 


7 
Cas. No..6,983, 2 Wash. C. °C, 165. 
PU ices letes Ve. Buckholts,. 3 


a. 7205 : 
Cal.—Clark v. Boyreau, 14 Cal. 634. 

Ky.—Mcellvain v. Porter, 7 SW 309, 
8 SW 705, 9 KyL 899. 

Minn.—Watson vy. Chicago, ete, R. 
Co., 46 Minn. 321, 48 NW 1129. 
on J.—Denn v. Chubb, 1 N. J. L. 

N, Y.—Danziger v. Boyd, 54 N. Y,. 
Super. 365. 

[a] Where defendant entered 
upon land by license of the owner 
which was revoked by his death, but 
still retained the possession, it was 
held proper to allow as damages the 
mesne profits from the time of the 
death. Watson v. Chicago, etc, R. 
Co., 46 Minn. 321, 48 NW 1129. 

18. Lord v. Dearing, 24 Minn. 110. 

19. Dexter v. Arzuaga, 4 Porto 
Rico Fed. 344; Brewster v. Buck- 
holts, 3 Ala. 320; Musgrave v. Angle, 
43 Can. S. C. 484; Angle v. Musgrave, 
44 N. S. 38. 

20. Clark v. Boyreau, 14 Cal. 634. 

21. Allowance for: 

Improvements see infra § 390. 
Taxes see infra § 390. 

22. Wagan v. McDonnell, 115 App. 
Div.- 89, 100 NY Su 641" [ati Nee ve 
515 mem, 84 NE 1112 mem]; Carter 
v. Carter, 5 Bing. 406, 15 ECL 648, 
130 Reprint 709. 

[a] Paymert of ground rent.— 
Where defendant has been  com- 
pelled to pay ground rent which had 
become a charge on his personal 
property the sum should be deducted 
from the mesne profits with which 
he is chargeable. Carter v. Carter, 
5 Bing. 406, 15 ECL 6438, 130 Reprint 
1118; Doe v. Hare, 2 Cromp. & M. 
145, 149 Reprint 709. 

[b] Interest paid on mortgage.— 
Defendant is entitled to reimburse- 
ment for interest paid by him on a 
mortgage on the property executed 
by_ plaintiff. Fagan v. McDonnell, 
115 App. Div. 89, 100 NYS 641 [aff 
191 N. Y. 515 mem, 84 NE 1112 mem]. 


property in question performed like 
services in respect to several other 
pieces of property for which each 
received @ gross sum, an amount 
claimed for agent and janitor serv- 
ices, arrived at by apportioning the 
total sums among the several pieces 
of property, should be allowed in the 
absence of any evidence showing the 
amounts excessive.. Fagan v. Me- 
Donnell, 115 App. Div. 89, 100 NYS 
641 [aff 191 N. Y. 515 mem, 84 NE 
1112 mem]. 

erie Com. v. Gould, 48 Pa, Super. 
ORCL Com. v. Gould, 48 Pa. Super. 

25. Elements and measure of dam- 
ages see supra § 375. 3 

26.. Porter vi i Doe, 210 Ark aas6> 
Jenkins v. Means, 59 Ga. 55; John- 
son’ Vv. Fruteh}-5.7_ Miss, 73: 

27. Porter v. Doe, 10 Ark. 186. 
See Joan v. Shields, 3 Harr. & M. 
(Md.) 7 (after a verdict for plain- 
tiff in ejectment and judgment for 
possession a writ of inquiry for dam- 
ages lies); Brendle v. Herren, 97 N. 
C. 257, 2 SE 158 (holding that the 
proper time to institute an inquiry 
as to the rents and profits is after 
verdict and before final judgment). 
See also Damages § 342. 

[a] In West Virginia it is proper 
for the clerk, in entering confirma- 
tion of the common order on default, 
to award a writ of inquiry, although 
no statement of damages has been 
filed. King v. Davis, 137 Fed. 198 
[aff 157 Fed. 676, 85 CCA 3481. 

[b] Form of writ.—Jackson v. 
Bhd eter 2 Cow. (N. Y.) 602, 603 
note, 

28. Rood v. Willard, Brayt. (Vt.) 
67 (they may be assessed against 
joint defendants holding property in 
severalty unless they disclaim 
severally). 


29. See supra § 375. 

30. Guy v. McDuffie, 123 La. 641, 
49 S 222. 

31. Starr v. Stark, 7 Or. 500, 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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XVI. IMPROVEMENTS*? AND TAXES®% 


[§ 390] A. In Absence of Statute. Originally 
at common law the true owner recovered his land 
in ejectment without any liability to pay for im- 
provements made upon it by an occupant without 
title.** By the rules of the civil law, however, one in 
possession of land under a bona. fide belief of his 


ownership was entitled to the value of the improve- 


ments he made thereon, less a fair compensation for 
the use of the land during his occupancy.*> Courts 
of equity adopted the civil-law rule by compelling 
the owner of land to pay for improvements made 
thereon by an occupant under bona fide belief of 
his ownership whenever such owner was compelled 
to resort to chancery for relief,°* and some of them 
have held that a bona fide occupant who is: en- 
titled to compensation for improvements may him- 
self file a bill in equity to enforce his claim after 
a recovery against him in an action at law, or file a 
ervoss bill or complaint in the nature of a cross bill 
to enforce his claim when he is sued at law for 
possession,®? but others restrict this right to cases 
involving fraud on the part of the lawful owner.** 
Subsequently the courts of common law, following 
the lead of courts of equity, adopted the rule that 
in an action for mesne profits a bona fide occupant 
could set off or recoup the value of his permanent 
improvements to the extent of the rents and profits 
demanded.®® In the absence of a statute, however, 
permitting an equitable defense,*® the bona fide bit 


32. Defined see _ Improvements [22 36. See 
Cycy5i. 121. 


wrongful accupant is not entitled at law to be se- 
cured the value of his improvement before being 
obliged to surrender in an action of ejectment.* 

Taxes. In the absence of statute, according to 
some authorities, where a defendant who has occupied 
the land under color of title and in good faith is 
ejected therefrom, he is entitled to an allowance for 
taxes paid by him,*? but not, it would seem, for taxes 
not imposed or paid for any period for which dam- 
ages or mesne profits were awarded.*? But according 
to other decisions taxes paid are not recoverable,** 
especially if defendant is shown to have received 
more than he expended from a tenant and from his 
use and occupancy.*® Some decisions hold that 
an allowance for taxes paid is improper in an eject- 
ment suit,4® but recognize the right of the holder 
of a tax title adjudged void in ejectment to enforce 
reimbursement for taxes paid in supplementary 
proceedings in chancery.** 

[§ 391] B. Under Statutory Provisions. In 
most jurisdictions the right of a defendant in eject- 
ment to recover for improvements made on the 
premises is given by statute and the remedy there- 
tor regulated by express statutory provisions,*® some 
of which are merely declaratory of the modern com- 
mon-law rule,#® while others allow recovery in 
a direct action therefor, or otherwise enlarge the 
common-law right and remedy.®° The constitution- 


Improvements [22 Cyc] recover mesne profits accruing after 


judgment in ejectment, taxes paid 


Co., 27 Kan. 634. 


637; Griswold v. Bragg, 48 Fed. 519, 
18 Blatchf. 202; Jones v. Steam 
Stone-Cutter Co., 20 Fed. 477; Albee 
vs May, 1 F. Cas. No. 134, 2 Paine 


Ala.—Gordon v. Tweedy, 74 Ala. 
232, 49 AmR 813. 

Cal.—Ford v. Holton, 5 Cal. 319. 
Rae: C.—Anderson v. Reid, 14 App. 

Ind.—Cheround v. Cunningham, 3 
Blackf. 82 

Iowa.—Lunquest v. Ten Byck, 40 
Iowa 213; Parsons v. Moses, 16 Iowa 
rive Webster v. Stewart, 6 Iowa 

Kan.—Barton  v. Land 
Pariage: asset! Vv. Blake, 2 Pick: 

Nebr.—Carter v. Brown, 35 Nebr. 
670, 53 NW 580. 

Pa.—Putnam v. Tyler, 117 Pa. 570, 
12 A 43; Gregg v. Patterson, 9 Watts 
& S. 197; Hinderman v. Fisher, 42 
‘Pa. Super. 128; Skiles v. Nauman, 2 
LancLRev 145. 

Vt.—Winslow v. Newell, 19 Vt. 164. 
mi also Improvements [22 Cyc 
fa] Reason for rule.—“Improve- 
ments annexed to the freehold, the 
law deems part of it, and they pass 
with the recovery. Every occupant 
makes improvements at his peril, 
even if he acts under a_bona_ fide 
belief of ownership. 2 Kent Com., 
334. Such is the rigid rule of the 
common law. It is founded upon the 
idea that the owner should not pay 
an intruder,. or disseisor, or occu- 
pant, for improvements which_ he 
never authorized. It is supposed to 
be founded in good policy, inasmuch 
as it induces diligence in the exam- 
ination of titles, and prevents in- 
trusion upon and appropriations of 
the property of others.’ Parsons vy. 
Moses, 16 Iowa 440, 444. 

35. See Improvements [22 Cyc 


11] 
[19 C. J.—79] 


National 


129 N. C. 325, 40 SE 179. See also 
Actions §§ 181, 182. 

41. Alexander v. Shalala, 228 Pa. 
297, 77 A 554, 139 AmSR 1004, 31 
LRANS 844, 20. AnnCas 1330; Put- 
nam Vv. Lyler” D7 Pas bi0sle A 43: 

42. U. S.—Sempie Vv. British 
Columbia Bank, 21 F. Cas. No. 12,600, 
5 Sawy. 374; Stark v. Starr, 22 FB. 
Cas. No. 13,307, 1 Sawy. 15. 

Sealey ee houge v. Keener, 63 Ill. 

La.—Larido v. Perkins, 132 La. 
650, 61 S_ 728. 

Minn.—Madland v. Benland, 24 
Minn. 372. 

N. Y.—Holly v. Gibbons, 177 N. Y. 
401, 69 NE 731; Wallace v. Berdell, 
101 N. Y. 13, 3 NE 769; Duffy v. Don- 
ovan, 52 N. Y. 6384. 

Or.—Semple vy. British Columbia 
Bank, 21 F, Cas. No. 12,660, 5 Sawy. 
394; Stark v. Starr, 22 FE. Cas. No. 
13,307, 1 Sawy..15 (both in Oregon). 

Pa.—Muthershbaugh v. McCabe, 22 
Sie ces Sven. 

ash.—McInerney v. Beck, 10 
Wash. 515, 39 P 130. 
eer Te v. Hitt, 29 Wis. 

{a] In Mllinois in  ejectment 
against the holder of tax deeds on 
vacant property (1) a judgment for 
plaintiff need not be conditioned on 
the repayment of taxes to the holder 
of such deeds; and a statute provid- 
ing that any judgment or decree set- 
ting aside a tax deed shall provide 
that the claimant pay the party hold- 
ing the tax deed or taxes before ob- 
taining the benefit of the judgment 
or decree applies, not to ejectment 
suits, but only to proceedings which 
have for their object the setting 
aside of tax deeds. Riverside Co. v. 
Townshend, 120 Tll. 9, 9 NE 65. (2) 
At least when such tax deed is in- 
valid. Glos _y. Patterson, 195- Ill. 
530. 638 NE 272. 

_[b] In Pennsylvania where ac- 
tion is brought on an appeal bond to 


Recovery for improvements see 37. See Improvements [22 Cyc] by defendant after the judgment was 
Improvements [382 Cyc 7]. 12]. entered, but not before, may be de- 
we Defined see Taxation [87 Cyc Pies See Improvements [22 Cyc ducted Com. v. Gould, 48 Pa. Super. 
: Recovery for taxes paid see Taxa- ia See Improvements [22 Cyc “Recovery of taxes paid see Taxa- 
ion, . 3 tion. 

. 34. U. S.—Rich v. Victoria Cop- 40. Hannibal, ete., R. Co. v. Short- 43. Clason v. Baldwin, 68 Hun 
per Min. Co., 163 Fed. 207, 89 CCA|ridge, 86 Mo. 662; Bond v. Wilson, | 404, 23 NYS 50 [aff 152 N. Y. 204, 


46 NE 322]. 

[a] The reason assigned is that 
defendant was under no obligation 
to pay them, and he is not entitled to 
an allowance therefor. Clason v. 
Baldwin, 68 Hun 404, 23 NYS 50 [aff 
152 N. Y. 204, 46 NE 322]. 

44. Iowa Homestead Co. v. Des 
Moines Nav., ete., R. Co., 17. Wall. 
(U. S.) 153, 21 L. ed. 62 (in Iowa); 
Garrigan v. Knight, 47 Iowa 525; 
Curtis v. Gay, 15 Gray (Mass.) 36; 
Croskery v. Busch, 116 Mich. 288, 74 
a 464; Napton v. Leaton, 71 Mo. 

45. Gulley v. Waggoner, 255 Mo. 
613, 164 SW 557. 

[a] Reasons for rule.—(1) Some 
of the decisions which oppose recov- 
ery are based upon the ground that 
the payment of such taxes is not 
“improvements.” Curtiss v. Gay, 15 
Gray (Mass.) 36. (2) Others put it 
upon the ground that no action can 
be mdintained for money paid for 
another unless there has been a 
previous request, express or im- 
plied, or subsequent ratification. 
Napton v. Leaton, 71 Mo. 358. 

[b] Payments of subsequently 
accruing taxes upon land held in re- 
liance upon an invalid tax title are 
voluntary payments and cannot be 
recovered. Croskery v. Busch, 116 
Mich. 288, 74 NW 464. 

46. Ellsworth v. Freeman, 43 
Mich. 488, 5 NW 675; Weimer v. 
Porter, 42 Mich. 569, 4 NW 306. 

47. Weimer v. Porter, 42 Mich. 
569, 4 NW 3806 (express statutory 
provision). 

Rights and remedies of purchasers 
at tax sales generally see Taxation 
[87 Cye 1468 et seq]. 

48. See statutory provisions. 
agin Common-law rule see supra § 

50. U. S.—Tegarden v. Le Mar- 
chel, 129 Fed. 487. ; 

Ala.—Southern Cotton Oil Co w 
Henshaw, 89 Ala. 448, 7 S 760. 


1248 [19 C..J.] 


ality of these statutes has generally been upheld.*? 
While such a statute is not retroactive,°? and hence 
does not apply to improvements made prior to its 
taking effect,°* it may, however, operate as to the 
remedy in pending cases.°* To entitle one to recover 
under such a statute he must bring himself strictly 
A plaintiff cannot under such 


within its terms.®> 


EJECTMENT 


by himself.°° 


we 


[§§ 391-393 


statutes claim any benefit for improvements mad 


Taxes.. The right of an unsuccessful defendant 
in ejectment to reimbursement for taxes paid by 
him before the successful plaintiff is let into pos- 
session of the premises may be, and ofter is, regu- 
lated by statute.°? 


XVII. EQUITABLE EJECTMENT IN PENNSYLVANIA 


[§ 392] A. In General. 


of equitable ejectment.% 


Ark.—Nunn v. Lynch, 89 Ark. 41, 
115 SW 926, 16 AnnCas 852; Waits 
v. Moore, 89 Ark. 19, 115 SW 931. 

Canal Zone—Bosquez v. Solis, 1 
Canal Zone 42. 

Conn.—O’Brien v. Flint, 74 Conn. 
502, 51 A 547. 

Ga.—Moate v. Rives, 146 Ga. 425, 
91 SE 420. 

Ind.—Chesround v. Cunningham, 3 
Blackf. 83 : 

Ilowa.—Parsons v. Moses, 16 Iowa 
440; Dungan v. Von Puhl, 8 Iowa 263. 
ane v. Ballou, 27 Kan. 

4, 

Ky.—Fowler v. Halbert, 4 Bibb 52. 

La.—Larido v. Perkins, 132 La, 
660, 61 S 728; Hldridge v. Tibbitts, 5 
La. Ann. 380; Laizer v. Generes, 10 
Rob. 178. 

Me.—Fisk v. Briggs, 12 Me. 373. 

Mich.—Cromwell v. Hughes, 144 
Mich. 3, 107 NW 3238; Boucher v. 
Trembley, 140 Mich. 352, 103 NW 819; 
Burkle v. Ingham Cir. Judge, 42 
Mich. 513, 4 NW 192. 

Williams, 52 


Miss.—Wilson  v. 
Miss. 487. 

Mo.—Dawkins v. Griffin, 195 Mo. 
430, 94 SW 525; Stump v. Hornback, 
94 Mo. 26, 6 SW 356; Lee v. Bow- 
man, 55 Mo. 400; Sires v. Clark, 132 
Mo. A 587, 112 SW 526; Pool v. Slicer, 
129 Mo. A. 364, 109 SW 829; Gallen- 
kamp v. Westmeyer, 116 Mo. A. 680, 
93 SW 816; Stump v. Hornbeck, 15 
Mo. A. 367 [mod on other grounds 
94 Mo. 126, 6 SW 356]. 

N. H.—Bellows v. McCartee, 20 N. 
eiao Loe 

Or.—Watson v. Hagen, 65 Or. 569, 
TRS? Te Ge 

Pa.—Neeld v. Cunningham, 216 Pa. 
523, 65 A: 1095. 

S. C.—Salinas v. Aultman, 45 S. C. 
283, 22 SE 889. 

S. D.—Parker v. Vinson, 11 S. D. 
381, 77 NW 10238. 

Vt.—Rutland R. Co. v. Chaffee, 72 
Vt. 404, 48 A 700; Walker v. Arnold, 
T1 Vt. 263,44 A 361. 

Wash.—Inv. Co. v. Hambach, 37 
Wash. 629, 80 P 190. 

Wis.—Zwietusch v. Watkins, 61 
Wis. 615, 21 NW 821; Oberich v. Gil- 


man, 31 Wis. 495; Heubschmann vy. 
McHenry, 29 Wis. 655. 
Ont.—Queen Victoria Niagara 


Falls Park v. Colt, 22 Ont. A 1; Mc- 
@arthyev-e. Arbuckie; 31a... C.) CP: 


405. 

51. Ayer v. Chapman, 147 Ga. 715, 
95' SH) 257; Inv. Co. v. Hambach, 37 
Wash. 629, 80 P 190. See also Im- 
provements [22 Cye 138]. 

[a] Must not affect vested right. 
—If they purport to be retrospec- 
tive they will be held invalid as af- 
fecting vested right. Investment Co. 
v. Hambach, 37 Wash. 629, 80 P 190 
(a statute providing that, in an ac- 
tion for the recovery of real estate 
on which permanent improvements 
have been made by one holding in 
good faith under color of title, the 
value of the improvements shall be 
allowed as a counterclaim to de- 
fendant, and that, if plaintiff fails 
to pay the value of the improve- 
ments, defendant shall he permitted 
to pay the value of the lfand and be- 


In Pennsylvania 
ejectment is an equitable action®® and wherever 
chancery would execute a trust or decree a con- 
‘veyance®® the courts, upon the facts being passed 
upon by a jury,®° may direct a recovery in an action 
To authorize a verdict 
equivalent to a decree the equity of the case should 


General. 


come the owner in fee simple, is not 
retrospective as to occupancy, but 
if it purported to be retrospective it 
would be invalid as affecting vested 
rights). See also Constitutional Law 
§ 778. But see infra text and notes 
5 


, 


52. See cases infra note 54. 
53. Monk v. Duell, 41 Wash. 403, 
83 P 313; Barton v. Wickizer, 41 


Wash. 293, 83. FP) 312: ’ 

[a] Repeal of a statute allowing 
compensation for improvements af- 
ter the filing of notice as provided 
by the statute does not affect de- 
fendant’s rights thereunder. Porter 
v. Doe, 10 Ark. 186. 

54. O’Brien v. Flint, 14 Conn. 
502, 51 A 547; Fowler v. Halbert, 4 
Bibb (Ky.) 52. 

55. U. S—Tegarden v. Le Mar- 
chel, 129 Fed. 487. 

Ala.—Southern Cotton Oil Co. v. 
Henshaw, 89 Ala. 448, 7 S 760. 

Ga.—Hicks v. Webb, 127 Ga. 170, 
56 SE 307. 

Iowa.—Lunquest v. Ten Eyck, 40 
Iowa 213. 

Kan.—Scott v. Scott, 91 Kan. 372, 
137 P 971 [reh den 91 Kan. 922 mem, 
139 P 488]. 

Mich.—King v. 
Mich. 213. 

Minn.—Wheeler v. Merriman, 30 
Minn. 372, 15 NW 665. ie 

Williams, ~ 52 


Miss.—Wilson  v. 
Gahagan, 246 


Miss. 487. 
Lee v. Bow- 


Harrington, 18 


Mo.—Montgomery v. 
Mo. 310, 151 SW 453; 
man, 55 Mo. 400. 


OkK1.—Wolecott v. Smith, 33 Okl. 
249, 124 P 970. 
Wash.—Monk v. Duell, 41 Wash. 


403, 838 P 313. 

Wis.—Huebschmann vy. McHenry, 
29 Wis. 655. 

{a] Public lands granted after 
improvements made are not affected 
by a state statute. Tegarden v. Le 
Marchel, 129 Fed. 487. 

56. Finch v. Strickland, 132 N. C. 
103, 43 SE 552. 

[a] Thus, it has been held that 
plaintiff in ejectment cannot main- 
tain a claim for improvements made 
by him while occupying the prem- 
ises after a purchase under a void 
decree. His remedy, if any, is in 
equity. Finch v. Strickland, 132 N. 
C2 103, 438 Shi 552: 

57. See statutory provisions. 

[a] In Arkansas an occupying 
claimant is allowed by the statute 
all the taxes paid by him and by 
those under whom he claims without 
regard to whether or not the lands 
have an actual rental value. McDon- 
a v. Kenney, 101 Ark. 9, 140 SW 

[b] In Kansas (1) the holder of 
a tax deed when defeated in eject- 
ment may by statutory authorization 
recover taxes which he has _ paid. 
Ritchie v. Mulvane, 39 Kan. 241, 17 
PI 880r Belz v. Bird, 31, Kan. 189, 1 P 
246; Flint v. Douglass, 28 Kan. 414; 
Hentig v. Redden, 1 Kan. 163, 41 P 
1054. (2) But he is not entitled to 
recover taxes paid by the holder of 
an earlier voidable tax deed. lLock- 


be clearly with plaintiff.6? Equitable ejectment will 
not lie where it appears that the remedy, if any, 
must be at law.®? 

[§ 393] B. Use and Scope of Remedy—l. 
In equitable ejectments, and in equitable 
defenses set up at law to legal titles, the same rule 
and measure of justice is to be applied whether the 


In 


wood v. Meade Land, etce., Co., 71 
Kan, 739, 81. 4916. 

{c] In Nebraska (1) by express 
statutory provision, defendant in 
ejectment cannot be turned out of 
possession until he has been reim- 
bursed for’ taxes. Lothrop _v. 
Michaelson, 44 Nebr. 633, 683 NW 28; 
Dworak v. More, 25 Nebr. 735, 741, 
41 NW 777, 778. (2) But taxes paid 
by a third person cannot be allowed 
defendant where it does not appear 
that he is in privity with them or 
that they have assigned _ their 
claims to him. Fletcher v. Brown, 
35 Nebr. 660, 583 NW 577. (3) The 
s atute of limitations relating to the 
foreclosure of tax liens is no bar to 
recovery of taxes under the provis- 
ions of the Nebraska statute provid- 
ing that defendant in ejectment shall 
not be turned out of possession un- 
til he has been reimbursed for taxes 
paid by him upon the land in con- 
troversy. Lothrop v. Michaelson, 44 
Nebr. 633, 63 P 28. 

[eileein: Washington under a 
statute providing that, in ejectment 
from property on which general or 
special taxes were paid by defend- 
ant holding in good faith adversely 
to plaintiff, the amount of such taxes 
shall be allowed as a counterclaim to 
defendant, who paid taxes on the 
land subsequent to the date of the 
title from the United States and be- 
fore any payment of taxes by plain- 
tiff, was entitled to reimbursement 
therefor. Skinner v. McCrackan, 93 
Wash. 438, 159 P 977. 

58. See infra notes 59, 60. ‘ 

[a] By the grant of equity powers 
to the courts of common pleas the 
common-law remedy of ejectment 
was not taken away. Corson v. Mul- 
vany, 49 Pa. 88, 88 AmD 485. 

[b] Ejectment is a substitute for 
a bill in equity. Peebles v. Reading, 


8 Serg. & R. 484; Dwyer v. Wright, . 


14 Pa. Co. 406. 

59. See also generally Equity [16 
Cyc 1]; Specific Performance [36 Cye 
528]; Trusts [89 Cyc 1] Vendor and 
Purchaser [39 Cyc 1129, 1900]. 

60. See infra § 405. 

61. Chamberlain v. Maynes, 180 
Pa. 39, 36 A 410; Evans v. Maury, 112 
Pa. 300, 3 A 850; Eberly v. Lehman, 
100 Pa. 542; Church v. Ruland, 64 
Pa. 432; Rife v. Geyer, 59 Pa. 393, 
98 AmD 351; Eckels v. Stewart, 53 
Pa. 460; Corson v. Mulvany, 49 Pa. 
88, 88 AmD 485; Dougan v. Blocher, 
24 Pa. 28; Strimpfler v. Roberts, 18 
Pa. 288, 57 AmD 606; Biddle v. 
Moore, 3 Pa. 161; Aycinena v. Peries, 
6 Watts & S. 243; Hawthorn v. Bron- 
son, 16 Serge. & R. 269; Peebles v. 
Reading, 8 Serge. & R. 484; and 
cases passim §§ 393-395. 

62. ,.Elbert v. O'Neil, 102° “Ba. 
302; Sower v. Weaver, 78 Pa. 443; 
Miller v. Henlan, 51 Pa. 2653 Dwyer 
v. Wright, 14 Pa. Co. 406. 

63. Krebs v. Stroub, 116 Pa. 405, 
9 A 469; Brawdy v. Brawdy, 7 Pa. 
157; Megargel v. Saul, 3 Whart. 19; 
Vincent v.. Huff, 4 Serg. & R. 298; 
Galbraith v. Fenton, 3 Serg. & R. 359; 
Wagner v. Wagener, 60 Pa. Super. 
526; Adams v. Barrell, 26 Pa. Super. 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number, 
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§§ 393-396] 


proceeding be at law or in equity,®* and the court 
is governed by the same rules as a court of 
ehancery.® 

-[§ 394] 2. By Vendor. Where in other juris- 
dictions a vendor of real property may sue in equity 
for specific performance,®* he may bring an action 
of equitable ejectment to compel specific performance 
of the econtract®*? and for any unpaid purchase 
money that may be due.®® But the action will not 
lie to compel specific performance of a contract 
that is itself the consideration of a conveyance ;°° 
nor will it lie, it has been held, where a convey- 
ance has been made and a bond has been taken 
for the purchase money.”° 

A mortgagor may enforce an equitable right of 
redemption in an action of equitable ejectment.” 

Lien or charge on land. If there is a clear in- 
tent to make land chargeable with money, it seems, 
ejectment may be supported, when it is the most 
convenient or the only way of compelling payment 
from the proceeds of the land.‘ 

Separate actions for each tract may be maintained 
by an owner under a contract for the sale of two 
tracts of land at a specified sum per acre.7* 


EJECTMENT 
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[§ 395] 8. By Purchaser. Where in other 
jurisdictions a purchaser of real property may sue 
in equity for specific performance,’* he may secure 
similar relief in an action of equitable ejectment.75 

[§ 396] C. Matters of Defense. Since the ac- 
tion must be determined on equitable grounds,"® 
such defenses may be interposed as are allowable 
in suits for similar relief in equity.77 Thus where 
the action is brought by the vendor’® defendant, in 
a proper case, may set ‘up plaintiff’s estoppel,’® 
fraud,®° laches,®! or want of title;8? also defendant. 
may show that the purchase money is not due;§* 
or that a deed has been made and a bond to se- 
cure the money had been given and accepted;* 
but a claim for unliquidated damages cannot be 
urged as a set-off or as an equitable defense.®> In 
such an action defendant may show plaintiff’s non- 
performance of the contract.*® On the other hand, 
where the action is brought by the purchaser,®’ de- 
fendant may set up plaintiff’s fraud,®* laches,8® or 
refusal of a valid tender of a conveyance under the 
contract ;°° but one who has gone into possession 
under a parol contract and has paid the purchase 
money is not guilty of laches, although he takes no 


Sane Rogers v. Williams, 8 Phila. 


64. Sower v. Weaver, 78 Pa. 443; 
Pee Sav. Bank v. Bennett, 76 Pa. 
{a] Value alone is not the crite- 
rion of equity. Davidson v. Barclay, 
63 Pa. 406. ‘ 

65. Riele v. Gannon, 161 Pa. 289, 
29 A 55; Deitzler v. Mishler, 37 Pa. 
82; Peebles v. Reading, 8 Sere. & R. 
re Dwyer v. Wright, 14 Pa. Co. 


[a] Basis of doctrine.—“In Penn- 
sylvania, the court hold themselves 
bound to administer equity, in all 
cases where the forms of law do not 
restrain them. They cannot com- 
pel the specific performance of an 
agreement, because they cannot 
take cognizance of a bill in equity. 
But they come as near it as they 
ean. In the action of ejectment, for 
instance which is very little tramelled 
by form, they consider that as 
actually done, which a _ court of 
equity would decree to be done. They 
will permit a purchaser of land to 
recover it from the seller, when he 
has paid all the purchase-money ac- 
cording to the contract, or tendered 
it and brings it into court.” Cope v. 
Smith, 8 Serge. & R. 110, 115, 11 AmD 
582 [quot Martzell v. Stauffer, 3 
per, & W. 398, 401] (per Tilghman, 

{b] If ejectment is substituted 
for a bill in equity to enforce a land 
contract it should be determined on 
equitable grounds. Dwyer v. Wright, 
14 Pa. Co. 406. 

{c] Ejectment on an _ equitable 
title is in substance bill for specific 
performance and is governed by gen- 
eral principles of equity. Riel v. 
Gannon, 161 Pa. 289, 29 A 55; Deitz- 
ler v. Mishler, 37 Pa. 82. 

66. See Specific Performance’ [36 
Cye 528]; Vendor and Purchaser [39 
Cyc 1900]. 

67. Riel v. Gannon, 161 Pa. 289, 
29 A 55; Emery v. De Golier, 117 Pa. 
153, 12 A 152; Webster v. Webster, 
53 Pa. 161; Biddle v. Moore, 3 Pa. 
161; Carmalt v. Platt, 7 Watts 318; 
Larison v. Burt, 4 Watts & S. 27; 
Todd v. Pfoutz, 3 Yeates 177. 

68. Daubert v. Pennsylvania R. 
Co., 155 Pa. 178, 26 A 108; Brown y. 
Divitt, 131 Pa. 455, 19 A 80; Wichel- 
berger v. Gitt, 104 Pa. 64; Marlin v. 
Willink, 7 Serg. & R. 297; Todd v. 
Pfoutz, 3 Yeates 177; Mitchell v. De 
Roche, 1 Yeates 12. 

peat vendor’s privies see infra 


Relief awarded see infra § 406. 

69. Krebs vy. Stroub, 116 Pa. 405, 9 
A 469; Adams v. Barrell, 26 Pa. 
Super. 641. 


70. Megarel v. Saul, 3 Whart. 19. 
71. Mellon v. Lemmon, 111 Pa. 
56, 2 A 56. 
72: seen a v. Fenton, 3 Serge. 


73. Roddy v. Harah, 62 Pa. 129. 
rhage aad in such case see infra 


§ ’ 

74. See Specific Performance [386 
Cyc 528]; Vendor and Purchaser [39 
CyerTooine 

[a] Where specific pereformance 
cannot be had a vendee cannot resort 
to equitable ejectment. Vincent v. 
Huff, 4 Sere. & R. 298. 

75. McCullough v. Staver, 119 Pa. 
432, 138 A 440; Church v. Ruland, 64 
Pa. 432; Davidson v. Barclay, 63 Pa. 
406; Baum v. Dubois, 43 Pa. 260; 
Hewitt v. Huling, 11 Pa. 27; Tyson v. 
Passmore, 2 Pa. 122, 44 AmD i181; 
Dickey v. McCullough, 2 Watts & S. 
88; Hawn v. Norris, 4 Binn, 77; Mer- 
rell v. Merrell, 5 Kulp 125. 

[a] Other remedies.—Under the 
Pennsylvania practice originating in 
the want of a court of chancery plain- 
tiff has a right to proceed in an 
action of covenant to enforce specific 
performance, by asking for a ver- 
dict for the value of the land, or 
such other sum as would compel 
execution of the covenant of the 
vendor, to be released on the tender 
and filing of a sufficient deed, accord- 
ing to the terms of the contract; or 
if he chose he might ask damages for 
the nonperformance. This has been 
said to be the settled practice in 
that state, and that this mode of 
equitable procedure extended not 
only to covenant, but to debt, as- 
sumpsit, and ejectment. Findlay v. 
Keim, 62 Pa. 112. 

76. See supra § 393. 

77. See Equity [16 Cyc 150, 258]; 
Specific Performance [36 Cyc 600]; 
Vendor and Purchaser [39 Cyc 1995]; 
and cases infra notes 78-83. 

78. See supra § 394. . 


79. Orne v. Kittanning Coal Co., 
114 Pa. 172, 6 A 358. See also Specific 
Performance [36 Cyc 642]. 

[a] Void contract of sale—(1) A 
married woman is not estopped under 
a void contract of sale of her land 
from bringing an action of ejectment 
against the purchaser, notwithstand- 
ing he took possession and made im- 
provements with her knowledge and 
encouragement. Glidden v. Strupler, 
52 Pa. 400; Rumfelt v. Clemens, 46 
Pa. 455. (2) This rule has been ap- 
plied also to a void contract by a 
husband and wife, under similar cir- 
cumstances, although she had re- 
ceived the purchase money. Wirk v. 
Clark b9Pan47925 G)USo ir is no 
defense to an action of ejectment 


against a purchaser under a contract 
for the sale of land, which is void 
under the statute of frauds, that im- 
provements and expenditures have 
been made on the land by him on 
the faith thereof, with the knowl- 
edge of the owner and for which he 
has not been indemnified. Harden vy. 
Hays, 9 Pa. 151. 

80. Orne v. Kittanning Coal Co., 


°114 Pa. 172, 6 A 358. See also Specific 


Performance [36 Cye 600]. 

81. Strimpfler v. Roberts, 18 Pa. 

283, 57 AmD 606; Youst v. Martin, 3 
Serge. & R. 423; Dwyer v. Wright, 14 
Pa. Co. 406; Jones v. Jones, 32 LegInt 
199. See also Specific Performance 
[36 Cye 721]. 
_ [a] Delay and remissness in mak- 
ing inquiry as to the true founda- 
tion of a party’s possession and right 
to expend money upon improvements 
is a ground of equity and may oper- 
ate to obligate the negligent party 
to make good the expenditures which 
have benefited the property, even 
though it may not estop the party 
entitled thereto to recover,the land. 
Davidson v. Barclay, 63 Pa. 406. 

82. Strimpfier v. Roberts, 18 Pa. 
283, 57 AmD 606; Richardson v. Kuhn, 
6 Watts 299. See also Specific Per- 
formance [36 Cyc 682]. 

[a] Acquirement of title by de- 
1 eee v. Adams, 55 Pa. 

Parting with title by plaintiff see 
infra § 400. 
reves Davidson v. Barclay, 63 Pa. 
84. Megargel v. Saul, 3 Whart. 19. 
85. Cornell v. Green, 10 Sere. & R. 


86. Driesbach v. Serfass, 126 Pa. 
32,17 A 513, 3 LRA 836. 

[a] A different application of a 
payment with the knowledge and 
consent of the purchaser may be 
shown. Lauer v. Lee, 42 Pa. 165. 

[b] Nonperformance by the pur- 
chaser under whom plaintiff claims 
may be shown. Deitzler v. Mishler, 
Sle ELV tele 

87. See supra § 395. 

88. Orne v. Kittanning Coal Co., 
114 Pa. 172, 6 A 358. See also Specific 
Performance [36 Cyc 600]. 

[a] Fraud in procuring contract. 
—Orne v. Kittanning Coal Co., 114 
Pan i2, GeAL Sos. 

89. Porter v. Dougherty, 25 Pa. 
405; Strimpfler v. Roberts, 18 Pa. 
283, 57 AmD 606; Hewitt v. Huling, 
11 Pa. 27; Bogers v. Williams, §& 
Philae 23: See also Specific Per- 
formance [36 Cyc 721]. 

90. Rogers v. Williams, 
123. See also infra § 397. 
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[$§ 396-399 
sion was acquired under a void contract® or 


steps to enforce a conveyance.%* Le 4 G 
through acts in fraud of plaintiff’s rights;* 


[§ 397] D. Tender of Conveyance by Ven- 


dor.°? 


edy at law on the contract.®? 


[§ 398] E. Tender of Money by Vendor. Where 
in an action of equitable ejectment, the ven- 
dor asks for a rescission or cancellation of the con- 


tract of sale or instrument of 


should under the general rule tender back the money 
he has received from the purchaser.t -But no such 
tender is necesary where the action is brought for 
specific performance,? or where the land is sought 
to be recovered against a defendant whose posses- 


5. Riddle v. Murphy, 7 Sere. & R. |. 


91. Richards v. Elwell, 48 Pa. 361. 

92. See also Specific Performance 
[36 Cye 701]; Vendor and Purchaser 
[89 Cye 1905]. 

93. Dixon v. Oliver, 5 Watts 509. 

94. Hall v. Holmes, 4 Pa. 251; 

Devling v. Williamson, 9 Watts 311 
. foverr Brown v. Metz, 5 Watts 164; 
Southerland v. Purry, 2 Penr. & W 
1451; and cases infra notes 96-98. 

95. Markley v. Swartzlander,, 8 
Watts & S. 172; and cases infra 
notes 96-98. See also infra § 407. 

[a] Plaintiff may be entitled to a 
Conditional judgment for the balance 
of purchase money due, although he 
neither made a demand for such bal- 
ance nor tendered.a_ deed _ before 
bringing suit. Lauer v. Lee, 42 Pa. 165. 

96. Lauer v. Lee, 42 Pa. 165; Cad- 
walader v. Berkheiser, 32 Pa. 43; Hall 
v. Holmes, 4 Pa. 251; Devling v. 
Williamson, 9 Watts 311; Smith v. 
Webster, 2 Watts 478; Markley v. 
Swartzlander, 8 Watts & S. 172. 

97. Hall v. Holmes, 4 Pa. 261; 
Markley v. Swartzlander, 8 Watts & 
S. 172. 

98. 

99. 


Hall v. Holmes, 4 Pa. 251. 
Bee Rogers v. Williams, 8 Phila. 


1. Rankin v. Porter, 7 Watts (Pa.) 
887. See Cancellation of Instruments 
at Specific Performance [86 Cyc 

{a] Upon tendering repayment of 
purchase money recovery may be had 
jin ejectment of land obtained by the 
misrepresentations of a person who 
had solicited and obtained confidence 
from the owner. Rankin v. Porter, 
7 Watts 387. 

2. See Specific Performance [36 
Cye 693]. 

3. Seylar v. Carson, 69 Pa. 81; 

Kirk v. Clark, 59 Pa. 479; Glidden 
v. Strupler, 52 Pa. 400; Rumfelt v. 
Clemens, 46 Pa. 455; McCaskey_ v. 
Graff, 23 Pa. 321, 62 AmD 336; Gil- 
bert v. Hoffman, 2 Watts 66, 26 AmD 
aie Riddle v. Murphy, 7 Serg. & R. 
A married woman (1) may re- 
cover land which is her separate 
estate, even though possession’is de- 
livered and the purchase money paid 
under an agreement for the sale not 
acknowledged in due form of law, 
without repayment by her of the pur- 
chase money. Glidden v. Strupler, 
52 Pa. 400; Rumfelt v. Clemens, 46 
Pa. 455. (2) So also may the heir of 
such a woman. Kirk vy. Clark, 59 Pa. 
479. 

4. Seylar v. Carson, 69 Pa. 81; Mc- 
Caskey v. Graff, 23 Pa. 321, 62 AmD 
336; Smull v. Jones; 1 Watts & S. 
128: McKenna v. Pry, 6 Watts 137; 
Gilbert v. Hoffman, 2 Watts (Pa.) 66, 
26 AmD 103; Riddle v. Murphy, 7 Serg. 
& R. 2380. See also Cleavinger v. 
Reimar, 3 Watts & S. 486. 


The terms of the contract often control in 
determining whether a deed should be tendered.%? 
Where the contract is executory®* or where a con- 
ditional verdict is asked,®® plaintiff holding the 
legal title need not tender deed before commence- 
ment of action ;°° tender may be made at the trial,97 
or even before issue of process on the judgment.*® 
A purchaser who refuses a valid tender of a con- 
veyance under the contract is relegated to his rem- 


and this applies to the value of defendant’s im- 
provements,® nor need plaintiff offer to reimburse the 
purchaser for expenses incurred in successfully de- 
fending an ejectment suit by a third person.°®. 

[§ 399] F. Tender of Performance or Purchase 
Money by Purchaser. 
by a purchaser? and founded on an equity only or 
claiming under an equitable title,® the general rule 
is that plaintiff must not.only tender the purchase 


Where the action is brought 


money before suit,? but must show his readiness to 


conveyance, he 


plaintiff by the 


230. 
6. Kane v. Fisher, 2 Watts 246. 
7. See supra § 5, 

8. See cases infra note 9. See 
also Youst v. Martin, 3 Serge. & R. 
423 (in ejectment by one who has been 
guilty of negligence claiming an 
equitable title under an agreement 
not recorded against one to whom a 
sale of the land was subsequently 
made under articles of agreement 
with one holding the legal title, and 
in possession, it has been held that 
there can be no recoverey against 
such subsequent purchaser until he 
has been reimbursed the money which 
he had paid before receiving notice). 

[a] Rule does not apply where the 
action is founded on a legal title. 
Gore v. Kinney, 10 Watts 139. 

[b] The distinction has been set- 
tled between the case of an eject- 
ment brought on a legal title and on 
an equitable title. In the case of a 
legal title the rule is that plaintiff 
has a right to commence his action 
before tendering the money due to 
defendant on his equitable claims. 
But in the case of an action of eject- 
ment, founded on an equitable title, 
plaintiff must not only tender the 
money before suit brought, but he 
must also have it in court ready to 
be paid to defendant in case of a ver- 
dict for plaintiff. Gore v. Kinney, 10 
Watts 139; Thomas v. Wright, 9 Serg. 
Soae Site 

9. Dwyer v. Wright, 162 Pa. 402, 
29 A 754; Driesbach v. Serfass, 126 
Pa. 32, 17 A 513, 3 LRA 836; Orne v. 
Kittanning Coal Co., 114 Pa. 172, 6 
A 858; Bell’v, Clark) 111 Pa.92,<2 A 
80; Eberly v. Lehman, 100 Pa. 542; 
Williams v. Bentley, 29 Pa. 272; 
Lykens v. Tower, 27 Pa. 462; Dougan 
v. Blocher, 24 Pa. 28; Gore v. Kin- 
ney, 10 Watts 139; Gregg v. Patter- 
son, 9 Watts & S. 197; Chahoon v. 
Hollenback, 16 Serge. & R. 425, 16 
AmD 587; Vincent v. Huff, 4 Serge. & 
R. 298; Youst v. Martin, 3 Serge. & 
R. 423; Minsker v. Morrison, 2 Yeates 
344; Merrell v. Merrell, 5 Kulp 125; 
Rogers v. Williams, 8 Phila. 123; 
Huyck v. Tracy, 1 Pittsb. 364. See 
also Specific Performance [36 Cyc 
cea Vendor and Purchaser [39 Cyc 

{a] Time of tender.—(1) Plaintiff 
must make the tender before bring- 
ing suit. Bell v. Clark, 17 WklyNC 
44. (2) But tender at trial has been 
held sufficient where the vendor per- 
mitted the purchaser to make valu- 
able ‘improvements, Eberly v. Leh- 
man, 100 Pa. 542. 

{b] Amount of tender.—(1) It is 
sufficient to tender amount due, 
Heft v. McGill, 3 Pa. 256; Inman v. 
Kutz, 10 Watts 90; Merrell v. Merrell, 
5 Kulp 125. (2) Or a greater amount. 
Heft v. McGill, 3 Pa. 256. 


perform,!° and must also have the money ready in 
court to be paid in event of verdict in his favor.14 
But this rule is subject to certain exceptions or 
qualifications.12 Thus tender may be dispensed with, 
excused, or waived by mutual covenants,!* or by the 
fraud or misconduct of the other party.1* 


If 
terms of the contract is entitled 


to,!® or has been thereunder put into,!® possession of 
the premises, and by foree,!? fraud,® or other il- 


[ce] Money instead of bonds that 
went to secure the money brought 
into court is sufficient. Minsker v. 
Morrison, 2 Yeates 344. 

{d] Work or services may be 
tendered when the land was to be 
paid for in that manner. Patterson 
v. Wilson, 19 Pa. 380. 


fe] Tender to guardian is suffi- 
cient. Merrell v. Merrell, 5 Kulp 125. 
10. Orne vy. Kittanning Coal Co., 


114s Pa eui2. 16) Awe 35 S;5 
Wright, 14 Pa. Co. 406. 

11. Orne v. Kittanning Coal Co., 
114 Pa. 172, 6 A 358; Heft v. McGill, 
3 Pa. 256; Gore v. Kinney, 10 Watts 
139; Inman _v. Kutz, 10 Watts 90; 
Thomas v. Wright, 9 Serge. & R. 87; 
Minsker v. Morrison, 2 Yeates 344; 
Merrell v. Merrell, 5 Kulp 125. 

[a] Where possession of vendor 
is lawful, as where he has taken 
possession peaceably after the ex- 
piration of the time fixed for pay- 
ment under the articles of sale, 
vendee cannot maintain ejectment 
against him without proof of a previ- 
ous tender of the purchase money, 
and he must also maintain that tend- 
er by producing the money in court. 
Bell v.. Clark, 111) Pa.-92; 2A. 80. 

{[b] Deposit with third person is 
not necessary. Inman v. Kutz, 10 


Watts 90 
Kittanning Coal Co., 


Dwyer v. 


12. Orne v. 
114 Pa. 172, 6 A 358; Stub v. Leis, 7 
Watts 48. See also Specific Per- 
formance [86 Cyc 705]; Vendor and 
Purch ser [389 Cye 2080]. 

[a] Executed or executory con- 
tract.— Where plaintiff has an exe 
cuted conveyance of the land he is 
under no obligation to show per- 
formance of his contract; but if the 
instrument on which the action is 
founded is merely an executory con- 
tract for a conveyance, he is bound 
to show performance or offer of per- 
formance. of the covenants on his 
ry he Williams v. Bentley, 27 Pa. 

13. Williams v. Bentley, 27 Pa. 
294; Stewart v. Freeman, 22 Pa. 120. 

14. Weaver v. Craighead, 104 Pa. 
geri Smith v. Patton, 1 Serge. & R. 


15. Orne v. Kittanning Coal Co., 
114 Pa. 172; 6 A 358. 

16. Orne v. Kittanning Co., 114 Pa. 
172, 6 A 358. 

fa] A purchaser once fairly in 
possession of land under articles of 
purchase but ousted by illegal means 
is also entitled to recover in an ac- 
tion of ejectment without bringing 
into court the balance of purchase 
money due upon the articles. D’Arras 
v. Keyser, 26 Pa. 249 

17. Orne v. Kittanning Coal Co., 
114 Pa. 172, 6 A 358. 

18. Orne vy. Kittanning Coal Co., 
114 Pa. 172, 6 A 358. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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———-§§ 399-403] 


legal means’? he is ousted therefrom,2° he need not 


tender or pay the purchase money 


ejectment for specific performance. 
necessary where the money is not due*+ or the 
amount is unliquidated.?2° On the other hand, where 
the action is brought by the vendor for specific 


performance,?* it has been held 


claiming under the contract cannot defend suc- 
cessfully without tendering performance or paying 
the balance of the purchase money due.?4 

[$ 400] G. Who May Sue; Parties Plaintiff. 
In a proper case, equitable ejectment may be main- 
tained not only by a vendor?* or purchaser?’ of 


real property, or by the holder 


equitable title,2® but also by one who as a privy 
succeeds to the rights of such person with respect 
Equitable ejectment for 
specific performance may be maintained by one 
who has never been in possession of the premises ;*° 
but such an action cannot be brought by a pur- 
chaser who refuses a valid tender of a deed un- 


to the real property.?® 


der the contract. 


One who has parted with his title or interest in 
the premises involved cannot maintain an equitable 


ejectment.?2 


19. Orne v. Kitanning Coal Co.,) 
114 Pa. 172, 6 A 358. 

[a] Where a purchaser obtained 
possession by the consent of the 
vendor, and the vendor regained pos- 
session unlawfully through a third 
person before the purchase money 
was paid, the purchaser may recover 
in ejectment without tendering the 
purchase money or bringing it into 
Soutt, Harris v. Bell, 10 Serge. & R. 


20. Orne v. Kittanning Coal Co., 
114 Pa. 172, 6 A 358; Eberly v. Leh- 
man, 100 Pa. 542; Chase v. Irwin, 87 
Pa. 286; Davidson v. Barclay, 63 Pa. 
406; Baum ‘vy. Dubois, 43 Pa. 260; 
D’Arras v. Keyser, 26 Pa. 249; Gregg 
v. Patterson, 9 Watts & S. 197; Har- 
ris v. Bell, 10 Sere. & R. 39; Wykoff 
v. Wykoff, 3 Watts & S. 481; Bass- 
ler v. Niesly, 2 Sere. & R. 352. 

21. Davidson v. Barclay, 63 Pa. 


406 
63 Pa. 


22. 
406. 
23. See supra § 394. 
24 Chadwick v. Felt, 35 Pa. 305; 
Cadwalader v. Berkheiser, 32 Pa. 43. 
[a] Conditional verdict. — De- 
fendant who has paid part of the 
purchase money, unless he tenders 
or pays the balance thereof, can only 
have a conditional verdict. Chad- 
wick v. Felt, 35 Pa. 305. - 
25. Parties: 
Generally see Parties [80 Cye 1]. 
In Seely ejectment suit see supra 


Davidson v. Barclay, 


In suit for specific performance see 
Specific Performance [36 Cyc 758]. 
26. See supra § 394. 

27. See supra § 395. 


28. See supra §§ 393-395. 
[a] Legal holder of title.— 
Thompson v. Adams, 55 Pa. 479; 


Phinney v. Timmins, 1 Pa, C. Pl. 2. 

{b] A trustee may maintain the 
action against any one except his 
eestui que trust. Brolaskey v. Mc- 
Lanan, 61 Pa. 146; Campbell v. Gal- 
breath, 5 Watts 423; Ross v. Mc- 
Junken, 14 Serge. & R. 364; Henninger 
v. Boyer, 10 Pa. Co. 506; Wind v. 
Haas, 8 Pa. Co. 645. 

[ec] A cestui que trust may main- 
tain the action against his trustee 
or against a stranger to the trust. 
Cable v. Cable, 146 Pa. 451, 23 A 
223; Church v. Ruland, 64 Pa. 432; 
Campbell v. Galbreath, 5 Watts 423; 
Ross v. McJunkin, 14 Serge. & R. 364; 
Presbyterian Cong. v. Johnston, 1 
. 9; Kennedy v. Fury, 1 

. ed. 42; Wind v. Haas, 
8 Pa. Co. 645. : 

[d] Beneficiary of a _ resulting 
trust may sue. Strimpfier v. Roberts, 
18 Pa. 283, 57 AmD 606, 


EJECTMENT 


before bringing 
No tender is 


that defendant 


of a legal or 


The action may 


estes 


[§ 402] I. Process. 
ejectment must be duly served or notified of the 


institution of the action.*? 
J. Pleading. The bill 


[§ 403] 


fe] A married woman may sue as 
to her separate property. Glidden v. 
Struppler, 52 Pa. 400; Rumfelt v. 
Clemens, 46 Pa. 455. 


[§ 401] H. Who May Be Sued; Parties De- 
fendant.3*. In a proper case equitable ejectment 
may be maintained not only against a vendor** or 
a purchaser® of real property for specific perform- 
ance of the contract, but also against one who as a 
privy succeeds to the rights of such person with 
respect to the real property ;°° and in such an action 
against the original purchaser the owner of an 
equitable title who claims under him may come in 
and defend notwithstanding confession of judgment 
by the original purchaser, who is out of possession 
and has no interest ;37 but a creditor of the holder 
of an equitable title cannot appear in such an action 
brought by the holder of the legal title, so as to 
protect his creditor’s lien.?® While equitable eject- 
ment may be brought against a cestui que trust,°? 
such action cannot be brought by his trustee.*® 


be brought against a trustee who 


has purchased the premises at a sale which did not 
divest the cestui que trust of his beneficial inter- 


Defendant in equitable 


in action of 
In a ejectment suit see supra 


In suit for specific performance see 
Specific Performance [36 Cyc 758]. 


29. Youst v. Martin, 3 Serge. & R. 34. See supra § 395. 
423. 35. See supra § 394. 
[a] Assignee of purchaser.—Wil- 36. Brown v. Devitt, 131 Pa. 455, 
liams v. Bentley, 27 Pa. 294. 19 A 80; Orne v. Kittanning Coal Co., 
[b] Devisee of purchaser.— | 114 Pa. Pa. 172, 6 A 358; Williams v. 


Smith v. Patton, 1 Serg. & R. 80. 

[c] Grantee of vendor.—Riel v. 
Gannon, 161 Pa. 289, 29 A 55; Hmery 
v. De Ciolier, 117 Pa. 153, 12 A 152. 

{d] Heir 
Clark, 59 Pa. 479; Webster.v. Web- 
ster, 53 Pa. 161. 

[e] Personal representative of 
vendor.—Bender v. Luckenbach, 162 
Pa. 18,29 A 295, 296; Thompson v. 
Adams, 55 Pa. 479 (by statute on 
the theory that there has been an 
equitable conversion). 

[f] The widow of an intestate 
cannot join with the heirs in bring- 


Irwin, 99 Pa. 37; Davidson v. Barclay, 
63 Pa. 406; Thompson v. Adams, 55 
Pa. 479; Youst v. Martin, 3 Serge. & R. 


ae Fretz v. Gilhan, 16 Pa. Co. 
SR hae eed Sh [a] Devisee—Stub v. Leis, 7 
-| Watts 43; Merrell v. Merrell, Kulp 


125. . 

[b] Heir—(1) Stub v. Leis, 7 
Watts 43; Fretz v. Gilhan, 16 Pa. Co. 
586. (2) A mortgagee, advancing 
money on land standing in the hus- 
band’s name with the consent of the 
wife to whom it actually belonged, 
may recover aS against the wife’s 


ing equitable ejectment. Dwyer v. ey Go iioh ad welt . 
Wright, 14 Pa, Co. 406. —p,,| Lehman, 100 Pa. 542. pane 
cently, Hacennen, 0 a.| MUN betta Gonsaron 0) 
44 Tere 181 : , ¢ i a perscne Eee in possesion of 
pee ; e lan escribed in the writ have 

veo Rogers v. Williams, 8 Phila. been held Poe defendants. Grant 
: 2 v. arton, DNS 2€Pa. eel oes Sie 
32. Wheeling, etc., R. Co. v. Gour-| see Davidson v. Barclay, 63 Pa. 406 


ley, 99 Pa. 171; Thompson v. Adams, 
55 Pa. 479; Myers v. Myers, 25 Pa. 
100; Zentmyer v. Mittower, 5 Pa. 
403; Henninger v. Boyer, 10 Pa. Co. 
506; Vaughan v. Ledyard, 14 Phila. 
176, 8 WklyNC 267. 

[a] By voluntary conveyance.— 
A vendor who has parted with the 
legal title by the execution and de- 
livery of a valid deed cannot main- 
tain ejectment to enforce the pay- 
ment of the purchase money when 
it becomes due. Wheeling, etc., R. Co. 
v. Gourly, 99 Pa. 171; Moyer v. Gar- 
rett, 96 Pa. 376; Garver v. McNulty, 
39 Pa. 473; Myers -v. Myers, 25 Pa. 
100; Zentmyer v. Mittower, 5 Pa. 
403; Megargel v. Saul, 3 Whart. 19; 
Vaughan v. Ledyard, 14 Phila. 176. 

[b] By involuntary conveyance.— 
Where a vendee purchases the ven- 
dor’s interest in the land at a sheriff’s 
sale payment of the unpaid purchase 
money cannot be thus_ enforced. 
Thompson v. Adams, 55 Pa. 479; Gar- 
rard v. Lantz, 12 Pa. 186. 

[ec] Ground-rent cannot be 
forced by ejectment where no right 
of reéntry is reserved. 
Elliot, 9 Watts 258. 


(to compel the specific performance 
of an entire contract the action will 
not lie against the occupant of a 
single room or field). (2) Where 
the original purchaser has sold his 
interest and is out of possession, the 
action should be against those in pos- 
session, or if there is no one in pos- 
session, then the proceedings should 
be under the act of April 14, 1851. 
Price v. Howells, 3 LTNS 41. 

[e] Personal representative of a 
purchaser cannot be sued for specific 
performance. Thompson v. Adams, 
55 Pa. 479 ( since the interest of the 
purchaser is to be regarded as realty 
and represented by his heir and not 
by his administrator). 

{f] Purchaser in military service, 
under P. L. (1861) p 409, could not 
be sued until a certain time after 
his discharge therefrom. Davidson 
v. Barclay, 68 Pa. 406 (abatement 
of action). 

87. Price v. Howells, 3 LTNS 41. 


38. Phinney v. Timmins, 1 Pa. C. 
en= |e Pie. 
Ee 39. See supra § 400. 
Kenege v. 40. Brolaskey v. McClain, 61 Pa. 


146; Wend v. Hass, 8 Pa. Co. 645. 


{d] A discharged insolvent can- 41. Johns v. Tiers, 19 WklyNC 13. 
not maintain ejectment for land pre- 42. Davidson v. Barclay, 63 Pa. 
viously invested in him. Willis v.| 406; Haslett v. Foster, 46 Pa. 471. 
Row, 3 Yeates 520. See also Roberts v. Orr, 56 Pa. 176 


33. Parties: 
Generally see Parties [30 Cyc 1]. 


(under the act of 1851, to justify a 
judgment against a defendant not 


1252 [19 C.J.] 


equitable ejectment must be sufficiently specific in 
its object to support a-decree for the relief sought.** 

[§ 404] K. Evidence. An ejectment bill must 
be governed by the rules of evidence applicable in 
chancery suits.44 The burden is on plaintiff to 
prove his ground for equitable relief,*® and on de- 
fendant to establish an affirmative defense;*® and 
in either case the proof must be clear, precise, and 
convineing.*7 Less proof is required on the part 
of a vendor seeking to rescind a contract for the 
sale of land than on the part of a purchaser seek- 
ing specific performance.*® Evidence is admissible 
which tends to establish a relevant fact,*® such as 
a party’s title or right to possession of the land,°° 
matters concerning the consideration paid or to be 
paid,®* or injury to the property by bad usage af- 
ter entry by the purchaser.®? But where specific 
performance is sought, evidence is not admissible 
of other claims arising out of transactions foreign 
to the sale of the land;>* nor is evidence of im- 


served, it must always appear that 


EJECTMENT 


for B, paying for them with B’s 


[§§ 403-405 


provements made by defendant ;°4 but value of the 
land may be shown.®® 

[§ 405] IL. Hearing and Trial.°° Where equit- 
able ejectment is employed as-a substitute for a bill 
in equity, 57 the same rules concerning the submis- 
sion of questions of fact to a jury and the right 
of the chancellor to disregard its findings, if in his 
opinion the evidence is insufficient to sustain them, 
are applicable®® as govern suits in equity for the 
same relief.°® The court acts as a chancellor,®° and 
with the assistance of a jury on matters of fact,®* 
determines in its -sound discretion®? whether 
plaintiff is entitled to relief and what shall be 
the extent, mode, and manner of the relief.°? If 
the evidence is too vague, uncertain, or doubtful to 
establish the equity set up, the judge should with- 
draw the case from the jury either by nonsuit® or 
by a binding direction to the jury in his charge,® as 
the case may require.®* Plaintiff will not be granted 
a new trial, where it appears that the contract was 


absolute right, but rests in the sound 


the action is one of the class for 
which the provisions of the act were 
made, and that the course prescribed 
has been strictly pursued); Haslett 
v. Foster, 46 Pa, 471 (the advertise- 
ment of notice for sixty days, as re- 
quired by the act of 1851 when con- 
strued in connection with the pro- 
viso of the act of 1858, is not suffi- 
cient to authorize the entry of a 
judgment by default).° 

Process in ordinary ejectment see 
Supra § 106. 

43. Davidson v. Barclay, 63 Pa. 
406 (setting forth a single room or 
field of the premises covered by an 
entire contract was insufficient). See 
also Specific Performance [36 Cyc 
771]; Vendor and Purchaser [39 Cyc 
1953, 2094]. 

tet gen Fon ordinary ejectment see 

113, 
McDonald v. McAndrew, 40 
Pa. Super. 146. 

Evidence: 

In equity see Equity [16 Cyc 382]. 
In general see Evidence [17 Cyc 1]. 
Sn ejectment see supra § 


In suit for: 

Cancellation or rescission see Can- 
cellation of Instruments § 188. 

Reformation see Reformation of 
Instruments [84 Cyc 979]. 

Removal of cloud or to quiet title 
see Quieting Title [32 Cyc 1369]. 

Specific performance in equity see 
aie Performance [386 Cyc 


45. Strimpfler v. Roberts, 18 Pa. 
283, 57 AmD 606; McDonald vy. Mc- 
Andrew, 40 Pa. Super. 146. 

46. Strimpfier v. Roberts, 18. Pa. 
283, 57 AmD 606. 

47. McDonald v. McAndrew, 40 Pa. 
Super. 146; Wetherill v. Wetherill, 1 
AmLReg 637. 

[a] Proof of a trust ex maleficio 
must be clear, precise, and convinc- 
ing. Kraft v. Smith, 117 Pa. 188, 11 
A 370; McDonald v. McAndrew, 40 
Pa. Super. 146. 

{[b] To establish title under a 
parol contract the proof must clearly 
and distinctly prove the contract 
with all its terms and _ conditions. 
Greenlee v. Greenlee, 22 Pa. 225; Mc- 
Donald v. McAndrew, 40 Pa. Super. 


146. 
ae Hawk v. Greensweig, 2 Pa. 
95. 
49. See Evidence [16 Cyc 821]. 
50. See cases infra this note. 
{a] Administrator’s deed may be 
admitted to show the manner in 
which defendant came into posses- 


sion. Moody v. Fulmer, 3 Grant 17 
(irrespective of the legal effect of 
BSD , Ponce of the administrator to 
sell 

tb] Assignment on back of deed 
may be admissible. Bratton v. Mit- 
chell, 3 Pa. 44 (where A bought lands 


money, and receiving a conveyance 
of them to himself, and died before 
he conveyed to B, an assignment by B 
of the lands in question on the back 
of the deed to A was admissible in 
ere oR ee for one ciaiming title under 


{c] Memorandum of a sale to 
plaintiff was admissible to prove the 
equitable title upon which he claimed 
to mecov ees Mulliken v. Graham, 72 
Pa. ; 

fal In equitable ejectment against 
a person other than the purchaser 
to enforce the payment of purchase 
money it must be shown by plaintiff 
that such person entered into pos- 
session under the purchaser. Wil- 
liams v. Irwin, 99 Pa. 37. 

51. See cases infra this note. 

fa] By whom paid.—Beck  v. 
Uhrich, 16 Pa. 499 (an action against 
an administrator and his grantee to 
recover land purchased by the former 
party with trust funds and partly 
with his own). 

{b] Nature of consideration.— 
Where ejectment is brought to en- 
force payment of certain purchase- 
money bonds, the agreement of the 
sale of the lands is admissible to 
show that the bonds were stipulated 
for and given for the purchase money. 
Hichelberger v. Gitt, 104 Pa. 64 

52. Erwin v. Myers, 46 Pa. 96. 


53. Erwin v. Myers, 46 Pa. 96. 
54, Carmalt v. Platt, 7 Watts 318. 
55. Dauchy v. Pond, 9 Watts 49. 
56. Trial: 


Generally see Trial [38 Cyc 1238]. 
nce es ejectment see supra § 


In suit for specific performance see 
Specific Performance [36 Cyc 771]. 
57. See supra §§ 392-395 
58. Hess v. Calender, 120 Pa. 138; 

13 A 720; Reno v. Moss, WAM Teach 49° 

13 A 716; Brawdy v. Brawdy, 7 Pa. 

on: Henninger v. Boyer, 10 Pa. Co. 
59. See Cancellation of Instru- 

ments § 197; Quieting Title [32 Cyc 

1374, 1390]; Reformation of Instru- 

ments [34 Cyc 991]; Specific Perform- 

ance [36 Cyc 771]. See also generally 

Equity [16 Cyc 407]. 

60. Hess v. Calendar, 120 Pa. 138, 

13 A 720; Nicolls v. McDonald, 101 

cas bray Ballentine v White, TT Pa. 


*61. Hess v. Calender, 120 Pa. 138, 
13 A 720; Nicolls v. McDonald, 101 
cae 514; Ballentine v. White, 77 Pa. 


[a] Province of jury is merely to 
ascertain the facts when the evidence 
is conflicting. Hess v. Calender, 120 
Pa. 138, 13 A 720; Williams v. Bent- 
ley, 29 Pa. 272; Peebles v. Reading, 8 
Sere. & R. 484. 

62. Dwyer v. Wright, 14 Pa. Co. 

[a] Specific performance is not an 


discretion of the court. Hennessy v. 
Woolworth, 128 U. S. 438, 9 SCt 109, 
32 L, ed. 500; Weise’s App., 72 Pa, 
851; Freetly v. Barnhart, 51 Pa. 279; 
Miller v. Henlan, 51 Pa. 265. 


63. Hess v. Calender, 120 Pa. 138, 
13 A 720; Peebles v. Reading, g 
Serge. & ise 484; Dwyer v. Wright, 14 


Bae Conn406. See Ballentine v. 
White, 77 Pa, 20 (the judge acts as 
chancellor with the assistance of the 
jury to determine the credibility of 
witnesses and questions of fact on 
conflicting evidence). 

[a] On appeal from the action of 
the court in confirming the sale of 
property made in pursuance of an or- 
der founded on the provisions of the 
original decree, the power of the 
court to make such decree cannot be 
inquired into. Heath v. Gardner, 10 
WKIyNC 495. 

64. Church v. Ruland; 64 Pa. 432; 
Miller v. Hartle, 53 Pa. 108; Bennett 
v. Fulmer, 49 Pa. 155; Todd v. Camp- 
bell, 32 Pa. 250; McBarron v. Glass, 
30 Pa. 133; McDonald v. McAndrew, 
40 Pa. Super. 146. 

[a] ‘Where there are controverted 
facts, it is error to withdraw the 
case from the jury. Williams v. 
Bently, 29 Pa. 272. 

65. McDonald v. McAndrew, 40 
Pa. Super. 146. See Nicolls v. Mc- 
Donald, 101 Pa, 514 (the court must 
consider and weigh the facts for him- 
self, and if such a case is not made 
out as would justify a chancellor in 
decreeing a conveyance, he should 
give the jury binding instructions to 
that effect). 

66. Hess v. Calender, 120 Pa. 138, 
13 A 720 Cae he [the chancellor] is 
satisfied upon all the evidence that 
the case is a proper one for specific 
execution, he should say so to the 
jury and direct their verdict. If he 
is not satisfied; if the facts are not 
sufficient or the evidence on which 
they rest is not clear, satisfactory, 
and convincing, so that his consci- 
ence is not moved, he should in like 
manner say so to the jury and direct 
their verdict. If the facts alleged 
are sufficient, if satisfactorily es- 
tablished, but the evidence in rela- 
tion to them is conflicting or the 
credibility of a witness is involved, 
and the conflicting testimony is of 
such a character that he can con- 
scionably sustain a verdict either 
way according ag the jury _may find, 
the case should go to a jury with 
eareful instructions, so that it may 
turn upon their finding of the dis- 
puted fact. On the other hand, if 
the evidence in support of the wit- 
ness or fact necessary to sustain the 
parol contract is suspicious or un- 
reliable in character, so that the 
chancellor could not conscionably 
sustain a verdict resting upon it, he 
should not submit it to the jury. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


» 


§§ 405-407] 


such that a court of equity would not enforce it.®? 
Relief Granted®*—1. 
The verdict and judgment should be 
so modeled and molded as to give the relief which a 
court of equity would give under similar cireum- 
stnaces,®® whether it may be specific performance,’° 
cancellation,“ or reformation’? of an instrument, 
rescission of a contract,*? or other relief.7* 

Conditional Recovery. A condition 
annexed to a judgment, by which it is to be re- 
leased on performance of some act or payment of 
a sum of money, is in the nature of an injunction 


[§ 406] 
In General. 


M. Judgment; 


[§ 4u7] 2. 


Their finding is in aid of his con- 
science and when upon all the evi- 
dence he could not in good consci- 
ence accept their verdict as a fair 
and just disposition of the question, 
whatever the verdict might be, he 
may dispose of the case without 
their aid’’). 

Pie Galloway v. Horne, 2 Del. Co. 

68. Judgment: 
ny creeps see Judgments [23 Cyc 


In ordinary ejectment see supra § 


69. McCullough v. Staver, 119 
Pa. 432, 13 A 440; Zane v. Kennedy, 
v3 Pa, 189; Napier v. Darlington, 70 
Pa. 64; Waters v. Waters, 32 Pa. 307; 
Beck v. Uhrich, 16 Pa. 499; Hawk v. 
Greensweig, 2 Pa. 295. 

[a] The validity of both the legal 
and the equitable title (1) is deter- 
mined where plaintiff seeks to en- 
force his legal title by a common- 
law action, and defendant his equit- 
able title as a defense, which is 
treated as to the latter as a bill for 
specific performance. MDutton’s Est., 
208 Pa. 350, 57 A 719. (2) The pro- 
ceedings should be so molded as to 
protect not only the holder of the 
legal title, but ‘also the holder of 
the equitable title, and, so far as 
practicable, all rights ‘under both. 
ene cer v. Beidleman, 8 LuzLegReg 


°F. See Specific Performance [36 
Cye 789]. 

71. See Cancellation 
ments § 202. 

72. See Reformation 
ments [34 Cyc 899]. 


of Instru- 


of Instru- 


73. See Cancellation of Instru- 
ments § 202. 
74. See Equity [16 Cyc 471]; 


Quieting Title [32 Cyc 13877, 1390]. 

75. Henry v. Raiman, 25 Pa. 354, 
64 AmD 703; Harmar v. Holton, 25 
Pa. 245. 

[a] In an ejectment for purchase 
money (1) the condition annexed to 
a recovery is, that upon the per- 
formance of the condition, the re- 
covery shall be released, and not the 
title to the land. Hamm vy. Beaver, 
1 Grant 448. (2) The verdict is to 
be set aside on payment of the 
amount due within the stated time. 
Wheeling, ete., R. Co. v. Warrell, 122 
Pa. 613, 16 A 90; Welch v. Emerson, 
95 Pak "951; Donovan v. Driscoll, 93 

mD09s, Chadwick (varHelt, 35. Pa, 
305; Dixon v. Oliver, 5 Watts, 509; 
Hall v. Coburn, 4 Pennyp. 166; Hun- 


oe v. Thompson, (Pa.) 5 Cent. R. 
76. Riel v. Gannon, 161 Pa. 289, 


29° A. 55; Treftz v. King, 74 Pa, 350; 
Roddy v. Harah, 62 Pa. 1 AS Erwir 
v. Myers, 46 Pa. 96; Chadwick v. 
Felt, 35 Pa. 305; Hauberger v. Root, 
5 Pa. 108; Biddle v. Moore, 3 Pa. 161; 
A aaa v. Pierce, 8 Serge. & R. 


[a] Such verdict is necessary to 
place the grounds of equity on the 
record and to enable the court to 
make the proper order. Treftz v. 
King, 74 Pa. 350; Hamm v. Beaver, 
1 Grant 448, 

[b] A receiver may file a report 
in ejectment for purchase money, 
having the same effect as a condi- 
tional verdict. Heath v. Gardner, 10 
WklIyNC 495. 

{c] Referee’s report may provide 
for a conditional recovery. Moore v. 
Habel, 3 Kulp 310. 


EJECTMENT 


[d]. When proper.—(1)_ Payment 
of purchase money may be enforced 
by such a verdict. Webster v. Web- 
ster, 53 Pa. 161 (where a defendant 
set up a contract for the land with 
the ancestor of plaintiff, a partial 
payment of the purchase money, and 
long continued possession); Biddle v. 
Moore, 3 Pa. 161 (also holding that 
payment of certain debts of the 
vendor and purchaser who were 
partners, the payment of which was 
a part of the consideration, may be 
thus enforced). (2) The facet that 
by reason of encumbrances plaintiff 
could not make a clear title is no 
objection to his recovery of a condi- 
tional judgment, where the defense 
is a parol contract of purchase and 
part payment, as it may be provided 
in the judgment that it shall not be 
enforced until plaintiff can execute 
and file a proper deed. Lauer v. Lee, 
42 Pa. 165. (3) So a conditional 
verdict is proper where suit is 
brought on the legal title and de- 
fendant is in a position to set up an 
equity to prevent recovery on such 
legal title. Daubert v. Pennsylvania 
R..Co., 155 Paw178, 26 A108; Lauer v. 


Lee, 42 Pa. 165; Robbins v. Locust 
Mountain Sav., etc., Assoc., 37 Pa. 
Super 49. (4) When land had been 


contracted to bé sold the heirs of the 
vendor could maintain ejectment 
against the purchaser who asserted 
the contract, and a conditional ver- 
dict might be entered, notwithstand- 


ing the fact that the purchase 
money was assets for the payment 
of decedent’s. debts. Defendant 


could protect himself by paying the 
amount of the conditional verdict 
into court. Myers v. Pringle, 3 Lack 
LegN 130. 
[e] When improper.—(1) When 
the issue is framed to try title and 
plaintiff claims under a purely legal 
title, a conditional verdict cannot be 


rendered. Littieri v. Freda, 241 Pa. 
21, 88 A 82. (2) Nor is a conditional 
verdict proper where defendant’s 


only equity grows out of the pay- 
ment of an encumbrance on the land 
made in the mistaken belief that he 
was liable therefor. Peters v. Flor- 
ence, 38 Pa. 194. (3) Where under 
a contract for the sale of land the 
purchase price is to be paid by work 
performed by the purchaser, he not 
receiving possession, he is entitled 
to an absolute, not conditional, ver- 
dict, where he was not permitted by 
the owner to complete the work ac- 
cording to the contract. Patterson v. 
Wilson, 19 Pa. 380. (4) Again a 
judgment for plaintiff conditioned 
upon his reimbursing defendant for 
the purchase price of land, the title 
to which defendant has _ obtained 
fraudulently is erroneous. Luther v. 
Luther, 242 Pa. 530, 89 A 675. 
A purchaser was not entitled to a 
conditional verdict for plaintiff to 
be released on payment of the bal- 
ance of purchase money due, where 
there had been a forfeiture by the 
purchaser under the articles for the 
purchase of the land, and the vendor 
had performed the equivalent of a 
reéntry by selling the land to an- 
other in accordance with the express 
provisions of the agreement of sale. 
eh v. De Golier, 117 Pa. 1538, 12 


{fl Decree of sale recommended. 
—Although a verdict is conditioned 
as a rule for release of the land on 
payment of the balance due within 


to stay proceedings at law.7® 
conferring equitable jurisdiction on the courts, the 
power of giving relief on equitable titles in this 
state was through the medium of conditional ver- 
dicts in ejectment,’® the performance of the condi- 
tions of which was enforced by orders of the com- 
mon-law courts,’? although now bills in equity may 
be employed where they better serve the purpose.’§ 
A conditional judgment may also be confessed.79 A 
conditional verdict should fix the time for perform- 
ance or payment of the money,®° which should be 
strictly complied 


(5) | 


[19 C. J.] 1253 


Before the statute 


with,*+ although the court may ex- 


a certain time, otherwise the title 
to become absolute in the vendor, 
yet it is recommended that the ver- 
dict contain the alternative of a de- 
eree of sale by the sheriff or master 
under the directions of the court for 
the benefit of the vendor and pur- 
chaser, and all other persons having 
an interest in the proceeds. Hewitt 
Vt Eulinie ily Pars 274 

[eg] In case of a contract for the 
sale of two tracts of land (1) for 
which the owner brings separate ac- 
tions of ejectment, a payment of the 
entire purchase money under a con- 
ditional verdict in one ejectment 
amounts to a payment of the pur- 
chase money in the other. Roddy v. 
Harah, 62 Pa. 129 (“The court could 
mould the verdict to administer the 
equity of the whole contract, by re- 
quiring the defendant to pay the pur- 
chase money according to its terms 
and the plaintiff to file deeds for both 
tracts, and by so describing the con- 
tract as to identify and show that 
it embraced the land in both eject- 
ments”). (2) One of the tracts was 
subject to a mortgage; in ejectment 
for the other to enforce performance, 
the mortgage was evidence, as it 
might be used to pay off so much of 
the purchase money of the first tract, 
both being included in one contract. 
Roddy v. Harah, supra 

‘Effect of statute conferring equity 
jurisdiction see supra § 3 

77. Hamm vy. Beaver, ps 448; 
and cases supra note 76. 

78. Riel v. Gannon, 161 Pa. 289, 
29¢A0 55 se brettz vi. King, 74 350. 

[a] Reason for rule.—[‘‘Formerly] 
the common law courts had almost 
uniformly followed the practice of 
enforcing the condition by order on 
the plaintiff. But as in Treftz v. 
King, 74 Pa. 350, often there were 
verdicts so general in their terms 
that the nature of the proceeding was 
not disclosed, and parol proof of the 
matters in issue was necessary to 
establish that the suit was a sub- 
stitute for a bill in equity. As a sec- 
ond ejectment would not lie, if the 
first were an equitable one, it was 
but justice to the holder of the legal 
title, before compelling him to exe-_ 
cute a conveyance of it, that he 
should have his case reviewed; hence 
it was decided that a mere order at 
the foot of a rule on him to show 
cause was not enforceable on the law 
side of the court. While that side 
of the court can turn the equitable 
owner out of possession if he do not 
comply with the conditions, it cannot 
compel the owner of the legal title 
to perform the condition on his part, 
the execution and delivery of a deed.” 
pet v. Gannon, 161 Pa. 289, 295, A 

79. Damon v. Bache, 
93 AmD 730; 
Bas -Comi406: 
Kulp 319. 

80. Gordonier vy. Billings, 77 Pa. 
apa Thompson v. McKinely, 47 Pa. 


81. Gordonier v. Billings, 77 Pa. 
498; Waters v. Bates, 44 Pa. 473; 
Waters v. Waters, 32 Pa. 307. 

[a] A verdict conditioned om 
plaintiff’s filing a deed within a cer- 
tain time should be strictly com- 
plied with. Gordonier v. Billings, 
77 Pa. 498. 

[b] Where time is of the essence, 


bit SP ase. 
Dwyer v. Wright, 14 
Lanning vy, Davies, 3 
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tend the time;*? and also the amount to be paid 
should be ascertained and stated on the record before 
the time begins to run,’* but an uncertainty in the 
condition will not vitiate the judgment,®* for it 
may be rendered certain by investigation on the 
equity side of the court or through the medium of 
a jury.°° The court has power to modify the condi- 
tion of .the verdict of the jury or the report of a 
referee in order more effectually to do equity.8® 

All or part of purchase money. In an ejectment 
to enforce the payment of an installment of the 
purchase money, where a conditional recovery is 
had, and the money paid in accordance with the 
finding, the title still remains in plaintiff, as a se- 
curity for the payment of the unpaid install- 
ment; §’ but where such recovery comprises the 
whole of the purchase money, upon its payment 
the court will, by virtue of its equity powers, in- 
terpose and compel plaintiff to convey the title 
in fee, according to the contract.®® 

Habere facias. Although by agreement or stipu- 
lation the case may be taken out of the operation 
of the rule,®® the rule is that if the verdict is con- 
ditional a writ of habere facias possessionem is not 
of course as in ordinary cases of ejectment,°° but 
issues only by leave of court;®t and leave should 
not be given until the court is satisfied that the 
verdict has not been complied with.°? However, 
upon the expiration of the time specified in a con- 
ditional judgment, a final judgment establishing the 
forfeiture of the condition may be entered and 
execution issued.?? 


EJECTMENT 


ee i 


[§§ 407-410 


Assignment of judgment. As the condition is 
extinguished by the payment to plaintiff of the 
amount of the judgment upon a conditional verdict, 
and the judgment for possession expires with the 
condition, one cannot by advacing a portion of the 
money and taking an assignment of the judgment ob- 
tain possession of the land.%* 

[§ 408] 3. Conclusiveness of Judgment.®® In 
ejectment on an equitable title the verdict and 
judgment have the conclusive effect of a decree,%* 
although in order that the judgment may be con- 
clusive it should be shown that the equitable title 
was in issue and decided upon.?’ A judgment that 
is voidable at most, and not void on its face, can- 
not be impeached in a collateral proceeding.®® Judg- 
ment by confession cannot be attacked collater- 
ally.°® 

[§ 409] N. Damages... Nominal damages at 
least may be recovered where defendant does not 
make a valid tender of the purchase money before 
trial.2 In a proper case and under the rules else- 
where considered recovery may be had for mesne 
profits? damages for waste or injury to the free- 
hold,* or for improvements,’ as the case may be. 

Interest on the purchase money may be in- 
eluded,® but not, it has been held, where the pur- 
chaser has never been in possession,’ or interest 
accruing after a valid tender of the purchase 
money.® 

[§ 410] 0. Costs and Allowances.? Plaintiff 
may under the terms of a conditional verdict be 
entitled to a fieri facias for costs.1° 


as in tne case of a judgment to be 
released on payment of a certain 
sum, if payment is not made by the 
day fixed the judgment becomes ab- 
solute and indefeasible. Beatty v. 
Hamilton, t27 Pa. 71, 17 A %55: 

82. Connolly v. Miller, 95 Pa... 513; 

83. Ularmar v. Holton, 25 Pa. 245. 

{a] Until the amount is ascer- 
tained it is impossible to perform 
the condition by tendering it, and 
until after the amount is liquidated, 
the act of 1846 does not operate upon 
Bae case. Harmar v. Holton, 25 Pa. 

45. 

84. Harmar v. Holton, 25 Pa. 245. 

85. Henry v. Raiman, 25 Pa. 354, 
64 AmD 1703; Harmar v. Holton, 25 
Pa. 245. 

86. Moore v. Habel, 3 Kulp 310. 

{a] May supply reasonable con- 
fitions omitted in the verdict. Con- 
nolly v. Miller, 95 Pa. 513. 

87. Hamm vy. Beaver, 1 Grant 448 
(a conditional - recovery in eject- 
ment for the payment of one in- 
stallment of the purchase money of 
real estate is no bar to an action on 
a future installment). 

88. Hamm v. Beaver, 1 Grant 448. 

89. Lanning v. Davies, 3 Kulp 319 
(a writ may issue without leave of 
court, as where a purchaser confesses 
judgment in an amicable action of 
ejectment, agreeing that the affidavit 
of plaintiff filed therewith shall be 
sufficient evidence of default in pay- 
ment of the purchase money and 
shall entitle plaintiff to a writ of 
possession). 

[a] Where it was agreed by a con- 
ditional verdict in ejectment, brought 
to compel payment of the balance 
of purchase money due under a con- 
tract of purchase, that, on failure 
to make payment on the times fixed, 
the land should be sold under the 
direction of the court, and the money 
raised applied to the payment of the 
amount due, and the land was _ so 
sold, upon such failure, for less than 
the balance due, to plaintiff, who still 
held the legal title to the land, plain- 
tiff was entitled to a writ of habere 
facias possessionem. Bradley v. 
O’Donnell, 40 Pa. 479. 


90. See supra § 328 et seq 

91. Connolly v. Miller, 95 Pa. 5a) B38 
Mawhinney v. Shallcross, 2 Pa. Co. 
164. 


92. Shaw v. Bayard, 4 Pa. 257. 

93. Allen v. Woods, 24 Pa. 76. 

94, Riffle’s Apv., 3 Brewst, 94. 

95. See generally Judgments [23 
Cye 1215]. 

96. Winpenny v. Winpenny, 92 Pa. 
440; Treftz v. Pitts, 74 Pa. 343; Amick 
v. Oyler, 25 Pa.” 506; Stevens v. 
Church, 8 Phila. 642. See also Bolin 
v. Connelly, 73 Pa. 336 (where the 
action was brought by the holder of 
the equitable title against a holder 
of the legal title and a verdict ob- 
tained, but a conveyance of the prem- 
ises was made by defendant to B 
pendente lite, and B brought eject- 
ment against plaintiff in the first 
ejectment suit, B was concluded by 
the verdict in the first ejectment suit 
against the holder of the legal title, 
B being in privity with him and the 
former ejectment being notice). 

[a] Where decree is final and in- 
cludes a person as party, he cannot 
go behind such final judgment and 
prove matters concerning which he 
has had his day in court. Fellows 
v. Loomis, 204 Pa. 225, 53 A 998. 

[b] A judgment by confession (1) 
is conclusive between the parties and 
a bar to a second action of _ eject- 
ment. Dwyer v. Wright, 14 Pa. Co. 
406. (2) Where conditional judg- 
ment is confessed in ejectment to 
enforce the payment of purchase 
money, it may be valid as against a 
purchaser at sheriff’s sale of the 
equitable owner’s interest, there be- 
ine no fraud between the legal and 
equitable owner. Damon v. Bache, 55 
Pa. 67, 93. AmD'730. (3)rA judgment 
by confession in ejectment to en- 
force a land contract to he released 
on payment of a certain sum on a 
certain day is conclusive between 
the parties and a bar to a second ac- 
tion. _Dwyer v. Wright, supra. (4) 
One judgment is conclusive only in 
cases, under the act of April 21, 1846, 
“wherein time becomes of the essence 
in the finding of the jury, or in a 
judgment by confession, by fixing a 


time for such a payment.” lLykens 
v. Tower, 27 Pa. 462. 

97. Meyers v. Hill, 46 Pa. 9. 

[a] First judgment in equitable 
ejectment is conclusive (1) where the 
equitable title was clearly in issue 
therein. Rosenberg v. Mencke, 208 
Pa. 331, 57 A 716. (2) So it is con- 
clusive as against plaintiffs who based 
their claims on an agreement creat- 
ing a trust for themselves and the 
defense was based upon the same 
alleged trust. Baker v. Bailey, 204 
Bas “524, 54 A 326. 

98. Dwyer v. Wright, 14 Pa. Co. 
406 (a judgment rendered in an ac- 
tion by the vendor against minor 
heirs of the purchaser, where a 
guardian ad litem was regularly ap- 
pointed who accepted service of sum- 
mons and appeared in the action). 

eh Cyphert v. McClune, 22 Pa. 


1. dele Sed ae ordinary ejectment 
see supra § 3 
ie oy, Caaw alee Vv. Berkheiser, 32 

a. 43. ‘ 

3. See supra § 358 

4. See supra § 380. ‘See also Erwin 
v. Myers, 46 Pa. 96. 

5. See supra § 390. 

[a] Improvements made in good 
faith.—-Davidson v. Barclay, 63 Pa. 
et See also Improvements [22 Cye 

[b] Improvements not made in 
good faith.—Davidson v. Barclay, 63 
Pa. 406. See also Improvements [22 
Cyc 16]. 

6. Moyer v. Garrett, 96 Pa. 376; 
Davidson v. Barclay, 63 Pa. 406. 

7. Tyson v. Passmore, 2 Pa, 122, 
44 AmD 181. 

8. ‘Thompson v. McKinley, 47 Pa. 
253 (where tender of money was re- 
fused and no conveyance was ten- 
Gered by vendor). 2 

[a] Tender stops running of in- 
terest. Merrell v. Merrell, 5 Kulp 125. 

9. Costs: ( 
Generally see Costs 15 C. J. p 1. 
ane ordinary ejectment see pancee § 


10. Bradley v. O’Donnell, 40 Pa. 
479 (so holding where by a condi- 
tional verdict it was agreed that on 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


<i rile i a lat 
~ § 410] 


EJECTMENT—EJUSDEM GENERIS 


[19C.J.] 1255 


Compensation to faithless trustees in equitable | ejectment to enforce a trust is not allowable.** 


*EJECTMENT BILL. In law, a bill brought sim- 
ply for the recovery of real property, together with an 
account of the rents and profits, without setting out 
any distinct and substantive ground of equity juris- 


diction. 
EJECTMENT OF THE TERM. 


somewhat between real and personal, in which 
restitution of the term for years, and damages for 
the ouster or wrong, are simultaneously recovered.? 
That which is thrown up by the sea. 
In Spanish law, execution.* 

EJECUTADO. In Spanish law, the execution 


EJECTUM. 
EJECUCION. 


debtor.® 


EJECUTANTE. In Spanish law the execution 


ereditor.® 


EJECUTIVO. In Spanish law, that which ad- 
mits of no delay, as a summary writ or judgment.’ 
EJECUTOR. In Spanish law, one who is charged 


failure to make payment on the time 
fixed the land should be sold under 
the direction of the court and the 
money raised applied to the payment 
of the amount due and the land was 
so sold for less than the balance 
due to, plaintiff who still held the 
legal title). 

11. yee v. Loomis, 204 Pa. 227, 


de @rane vv. Conklin; ~1.N. J: Eq. 
346, 353, 22 AmD 519. See also Equity 
§§ 92, 392. 

2. Hodgkins v. Price, 137 Mass. 


TING: 

3. Bouvier L. D. [cit 1 Peters 
.-Adm. p° 43]. 

4. Wscriche Diccionario. See Exe- 
ecutions [17 Cyc 878]. 

5. Escriche Diccionario. See Exe- 
eutions [17 Cyc 939]. 

6. Escriche Diccionario. See Exe- 
cutions [17 Cyc 937]. 

7. Escriche Diccionario. See Sum- 


mary Proceedings [37 Cyc 528]. 

8. Escriche Diccionario. 

[a] Ejecutor de la justicia is the 
officer who executes a sentence to an 
afflictive penalty. Escriche Diccion- 

“ario. See Sheriffs and Constables 
[35 Cye 1455]. 

[b] Ejecutor testamentario is an 
executor of a last will and testa- 
ment. Escriche Diccionario. See 
Executors and Administrators [18 

WKGpidopall Ik 


9. WHscriche Diccionario. See Exe- 
eutions [17 Cyc 878]. 
10. Eschriche Diccionario. See 


Counts § 304 et seq. 

{a] The doctrine of stare decisis 
has never prevailed in the Spanish 
law to the extent that it has in the 
Anglo-American. Indeed, the early 
Spanish law rather repudiated it. 
“No judgment should prevail which 
is rendered upon the judgments of 
another.’ Partidas III tit XXII law 
14. Nevertheless, as Escriche ob- 
serves, it is permissible and even 
laudable, where there is neither law 
nor custom governing the case, to ap- 
ply decisions of other tribunals in 
Similar cases provided they are perti- 
nent and founded on sound reason, 
and he naively adds that if the con- 
junction of precedents and uniform 
judgments were eventually to pro- 
duce a customary law, great temerity 
would be required to disregard it. 
Escriche Diccionario. 

11. Escriche Diccionario. 

“There are ejidos, which are quite 
well described by our word commons, 
and are lands used in common by the 
inhabitants of the place for pasture, 
wood, threshing-ground, etec.; and 
particular names are assigned to 
each, according to its particular use. 
Sometimes additional ejidos were al- 
lowed to be taken outside of the 
town limits.” Hart v. Burnett, 15 
Cal. 530, 554. See also Vernon Irr. 
Co. v. Los Angeles, 106 Cal. 237, 247, 


is no appeal.® 
EJEMPLAR. 

A mixed action, 

precedent.?° 


with the execution of a judicial order.® 
EJECUTORIA. In Spanish law an order for 
the execution of a final judgment from which there 


In Spanish law, an original or 


prototype which serves as a model for others; also, 


EJIDO. In Spanish law,communal land, which is not 
subject to prescription nor private appropriation.” 

EJUSDEM. The like.??. 

EJUSDEM GENERIS. Literally ‘‘Of the same 


kind or species.’’!8 A well-known maxim of con- 


struction,'* to aid in ascertaining the meaning of 


a statute or other written instrument,!® the doc- 


trine being that, where an enumeration of specific 


39 P 762; and generally Common 
Lands 12 C. J. p 158 
fa] The term is synonymous 


with the Spanish “exidos,’ meaning 
commons, or land set apart to pub- 
lic use. San Antonio School v. Gal- 
veston, etc., R: Co.,- (Tex. Civ. A.) 
67 SW 147, 148. 

{b] It is distinguished from 
“solares,” or house lots, and 
“suertes,” or sowing grounds within 
the limits of the city, pueblo, or 
village. Hart v. Burnett, 15 Cal. 530, 


554 

12.5 Ware. V.mCann, 28 dud, IK. B: 
164, 165 [cit Coke Litt. p 361]. 

13. Pulom v. Jacob Dold Packing 
Co., 182 Fed. 356, 359; Ex p. Leland, 
11 S. C. L. 460, 462. 

14. Com. v. Rice, 9 Mete. (Mass.) 
253, 258. 

15. Central of Georgia R. Co. v. 
Motz, 130 Ga. 414, 61 SE 1, 5. 

16. Spalding v. Peo., 172 Ill. 40, 
49, 49 NE 993. See generally Stat- 
utes [36 Cyc 1119]. 

[a] Explanatory definition.— 
‘When an author makes use, first, of 
terms, each evidently confined and 
limited to a particular class of a 
known species of things, and then, 
after such specific enumeration, sub- 
joins a term of very extensive sig- 
nification, this term, however gen- 
eral and comprehensive in its possi- 
ble import, yet when thus used, em- 
braces only things ‘ejusdem generis’ ” 
—that is, of the same kind of species 
—with those comprehended by the 
preceding limited and confined terms. 
Kix) p» wéland;<10) .S..C. Tu. 460, 462; 
Pulom y. Jacob Dold .-Packing Co., 
182 Fed. 356, 359. 


fb] Applied in: Bock v. Perkins, 
LS9 UE S21628, LISCt 6, 35—ia ea. 
314; Hills v. Joseph, 229 Fed. 865, 
144 CCA 147; U. S. v. Florida Hast 
Coast, Ri.Cos- 222AmMed. 33,2137; CCA 
571; In re Crook, 219 Fed. 979; Pulom 
v. Jacob Dold Packing Co., 182 Fed. 
856, 359; New Orleans Drain Commn. 
v. New York Nat. Contracting Co., 
136 Fed. 780, 794: State v. Western 
Union Tel. Co. 196 Ala. 570, 72 S 99; 
Prim v. State, 36,Ala. 244; Johnson v. 
State, 32 Ala. 583: Gilbreath v. State, 
1d Ala. A. 588,;,74 8) 723;-.JSones .v: 
State, 104 Ark. 261, 149 SW _ 56, 57, 
AnnCasi914C 302; Hempstead Coun- 
ty v. Harkness, 73 Ark. 60, 84 SW 
799; Matthews v. Kimball, 70 Ark. 
451, 66 SW 651. 69 SW 547; EHast- 
ern Arkansas Hedge-Fence Co. v. 
Tanner, 67 Ark. 156, 53 SW 886; State 
Veneblackburn. 68  CArke | 4.072933 SW. 
529; Peo. v. Strickler, 25 Cal A. 60, 
142 P 1121; In re Williams, (Cal. A.) 
87 P 565, 568; Gillette v. Peabody, 19 
ColoveAT 356, Co spats. 20° Cutshawav. 
Denver, 19 Colo, A. 341, 75 P 22, 25; 
Central of Georgia R. Co., v. Motz, 
130 Ga. 414, 61 SE 1, 5; Gage v. 
Cameron, 212 Tl. 1675 72). NE 
204; Chicago Union Tract. Co. v. 


things is followed by some more general word or 
phrase, such general word or phrase is to be held to 
refer to things of the same kind.1¢ 


Chicago, 199 Ill. 484, 65 NE 451, 460, 
59 LRA 631; Spalding v. Peo., 172 Ill. 
40, 49, 49 NE 998; Misch v. Russell, 
136 Ill. 22, 25, 26 NE 528, 12 LRA 
125; Strange v. Grant County, 173 
Inds) 6405 290 INE 2422092143 -eetenoe 
Cement Co. v. Cooper, 172 Ind. 599, 
88 NE 69, 72; Wiggins v. State, 172 
Ind. 78, 87 NE 718; State v. Jackson, 
168 Ind. 384, 389, 81 NE 62; Laporte 
Carriage Co. v. Sullender, 165 Ind. 
290, 302, 75 NEi277; State v. Carroll 
County, 162-Ind, 183, 70 NE 138; 
State v. Sopher, 157 Ind. 360, 373, 61 
NE 785; Nichols v. State, 127 Ind. 
406, 26 NE 8389; Miller v. State, 121 
Ind. 294, 23 NE 94; Pein v. Miznerr, 
41 Ind. A. 255, 83 NE 784, 785; Emery - 
v. Newark American Ins. Co., 177 
Iowa 4, 158 NW 748; State v. Gard- 
ner, 174 Iowa 748, 156 NW 747, LRA 
1916D 767, AnnCasi1917D 239; Tally 
v. Brown, 146 Iowa 360, 125 NW 248; 
Williams v. Vincent, 70 Kan. 595, 79 
P 121, 122; 109 AmSR 469, 68 ERA 
634; Owensboro Wheel Co. v. Tram- 
mell, 172 Ky. 564, 565, 189 SW 702; 
Come ' vz" Chicago, ‘ete; Rw Con. fad 
Ky. 497, 99 SW 596, 599; American 
Ice Co. v. Fitzhugh, 128 Md. 382, 97 
A: 999; © AnnCasl917D » 333 Swift “ve 
Union Mut. Mar. Ins. Co., 122 Mass. 
573, 575 [cit Ellery v. New England 
Ins. Co., 8 Pick. (Mass.) 14; Devaux 
v. J’Anson, 5 Bing.’ N. Cas. 519, 35 
ECL 280, 132 Reprint 1200]; Com. v. 
Rice, 9: Mete... GMass.) (253, 2585 
Bartlett v. Munroe, 21 Pick. (Mass.) 
98, 100; State v. Wade, 267 Mo. 249, 
183 SW 598; State v. Eckhardt, 232 
Mo.» 49) “33 SW s21* (8225) Stateusve 
Schuchmann, 133 Mo. 111, 121, 33 Sw 
35, 34 SW 842 [cit Bucher v. Com., 
103 Pa. 528]; State v. Broderick, 7 
Mo. A. 19, 20; Bills v. Putnam, 64 
N. H. 554, 561, 15 A 138; Benton v. 
Benton, 63 N. H. 289, 295, 56 AmR 
512; Sumner v. Blakslee, 59 N. H. 
242, 243, 47 AmR 196; Syms v. West 
Hoboken, 90 N. J. L. 100, 100 A 191; 
Baker v. Baker, 82 N. J. Eq. 150, 153, 
92 A 729; In re Robinson, 203 N. Y. 
380, 386, 96 NE 925, 87 LRANS 1023; 
Aylesworth v. Phcenix Cheese Co., 
170 App. Div. 34, 155 NYS 916; Mat- 
ter of Willcox, 165 App. Div. 197, 151 
NYS 141; Peo. v. White, 64 App. Div. 
390, 392, 72 NYS 91 [cit Hickney v. 
Taaffe. 99 N. Y. 204. 1 NE 685, 52 
AmR 19: Hermance y. Ulster Coun- 
ty, 71 N. Y. 481]; Peo. v. Buffalo, 93 
Mise. 275, 157 NYS 938; State v. Mc- 
Gillic, 25 N.. D. 27, 141 NW 82; 
berger, ete., Co. v. Strickland, 
LSS 2 seer | Golz’s ist. 
Co. (Pa. 47, 49%) Bx pr, huelandsAN0 
S. C. L. 460, 462; Morgan vy. Day- 
ton Coal, etc., Co., 134 Tenn. 228, 183 
SW 1019, AnnCasi917E 42; State v. 
Wheeler, (Tenn.) 152 SW 1087; Fry 
v. Shipley, 94 Tenn. 252, 259, 29 Sw 
6; Williams v. Williams, 10 Yerg. 
20, 27 [cit in Jarnagin v. Conway, 2 
Humphr. 50, 52]; Edmonson y. Ea- 
mondson, 1 Tenn. Ch. 563, 568; 


Sulz- 
(Ok1.) 
16 Monte. 


*PBy WILLIAM MorTIMpR CROWTHER 


(Hjectment Bill—Hlectiones Fiant Rite et Libere Sine Interruptione Aliqua). 


1256 [19 C.J.] 


EJUS EST INTERPRETARI CUJUS EST CON- 


DERE.’ 
EJUS EST NON NOLLE 
VELLE."* 


EJUS EST PERICULUM CUJUS EST DOMIN- 


IUM AUT COMMODUM.?® 


EJUS NULLA CULPA EST, CUI PARERE NE- 


CESSE SIT.?° 


ELAPSE. To intervene;?! to expire.” 

In its primary meaning, having a 
power or inherent property of returning to the form 
from which a substance is bent, drawn, pressed, or 
In its secondary meaning, admitting of 
extension, capable of expanding or contracting ac- 


ELASTIC. 


twisted.?8 


cording to cireumstances.** 
Elastic seam. 


serted at the seams.?° 


ELATERIUM. The residue deposited by the juice 


A term used to designate a gar- 
ment having a strip of elastic knitted material in- 


EJUS EST, ETC—ELDEST 


tle fruit resembling somewhat the cucumber, with 


a hollow interior filled with juice.?® 


QUI POTEST 


EL CANON. In Spanish law, the annual charge 


or rent which is paid in recognition of the dominium 


ELDER.?°® 


utile by the person who holds the dominium utile.?* 
A deacon or member of the govern- 
ing board of a religious society.?° 


ELDER BRETHREN. A distinguished body of 


houses.?° 


men, elected as masters of Trinity House, an in- 
stitution incorporated in the reign of Henry VIII, 
charged with numerous important duties relating to 
the marine, such as the superintendence of light- 


ELDERLY. Somewhat old;%1 advanced beyond 


middle age;*? bordering on old age.** 


of the fruit of echallium elaterium, which is a lit-- 


Gladys City Oil, etc., Co. v. Right of 
Wave Oil Co.) (lex. Civ.-A.)) 137 iSihV 
171, 178; Ex p. Lingenfelter, 64 Tex. 
Cr. 30, 142 SW 555, 569, AnnCas1914C 
“6b:, Nephi Plaster, ete, Co. ¥. 
,Juab County, 33 Utah 114, 122, 93 P 
53, 14 LRANS 10438; Gates, etc., Co. 


v. Richmond, 103 Va. 702, 49 SW 
965, 966; Chesapeake, etc., Co. v. 
American Exch. Bank, 92 Va. 495, 
23 SE 935, 44 LRA 449; American 
Manganese Co. v. Virginia Manga- 
nese Co., 91 Va. 272, 21 SEH 466; 
Lynchburg v. Norfolk, etc., R. Co., 
$0 Va. 237,. 56 AmR 1692; State ww. 
Hemrich, 93 Wash. 439, 161 P 79 


LRA1917B 962; Gauley’ Coal Land 
Co. v. Koontz, 77 W. Va. 583, 87 SE 
930; Gallagher v. McKeague, 125 Wis. 
116, 103- NW 2338, 234, 110 AmSR 821; 
Powell v. Kempton Park Racecourse 
Cos L189O7 72220. B.2425.2473 Ware: v. 
Cann, 8 L. J. K. B. 164, 165; Went- 
worth County v. Hamilton Radial 
Hlectric R..Co., 54 Can. S. C. 178, 31 
Ont. L. 659, 6 OntWN 685 [allowing 


app 35 Ont. L. 434, 9 OntWN 394]; 
Severn. vw. Res, 2 Can.S). Cy 70, 98, 
1 Cartwr. Cas. 414; Morris v. Struc- 


tural Steel Co., Ltd., 24 B..C..59, 35 
DomLR 739, [1917] 2 WestWkly (749; 
Excelsior Lumber Co. v. Ross, 19 B. 
C. 289, 295; Hast Kootenay Lumber 
Co, vaiCanadian bac. R.sCo, 13 .B.1C: 
422, 424; Dominion Register Co., Ltd. 
v. Hall, 47 N. S. 57, 11 DomLR 366; 
Atty.-Gen. v. Hamilton St. R. Co., 27 
Ont. 49; Russell v. Toronto, 15 Ont. 
L. R. 484, 11 OntWR 23, 9 OntWR 
288; Royal Bank v. Healey, 10 Ont 
WN 424 [app dism 11 OntWN 119]; 
Macfie v. Hutchinson, 12 Ont. Pr. 
167, 180; Rex v. Goyer, (Sask.) 32 
DomLR 244, 27 CanCrCas 10, [1917] 
1 WestWkly 590. 

[ec] “As specified to penal statutes 
especially, it is only a humane doc- 
trine, and accentuates the wisdom 
of the fathers when they objected 
to being punished for offenses which 
had not been declared to be offenses 
by the law. It observes the respec-~ 
tive rights of thé different co-ordin- 
ate branches of the government, by 
requiring the legislature to enact 
laws and the judiciary to enforce, 
but not create the laws—not even by 
construction.” Ex p. Neet, 157 Mo. 
527, 535, 57 SW 1025, 80 AmSR 638 
{quot Ex p. Lingenfelter, 64 Tex. Cr. 
ween 142 SW 555, AnnCas1914C 

{d] Illustrates the maxim noscun- 
tur a sociis.—‘“‘By the application of 
the maxim ejusdem generis, which is 
only an illustration or specific ap- 
plication of the broader maxim nos- 
cuntur a sociis, general and specific 
words which are capable of an analo- 
gous meaning being associated to- 
gether, take color from each other, 
so that the general words are re- 
stricted to a sense analogous to the 
less general.” Misch v. Russell, 136 


a ee ee 
For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


ELDEST. The ‘word is capable of more 
meanings than one, as the term ‘‘elder’’ is,** 
in its primary meaning oldest;*° that has 
the right of primogeniture;*° surpassing in 

Ill. 22, 25, 26 NE 528, 12 LRA 125] porations, two elders or chureh- 
[cit State v. Williams, 33 S. C. L.] wardens should be chosen to act as 
474; Endlich Interp. St. 400]. inspectors of election, the term 


17. A maxim meaning “It belongs 
to him to interpret (or explain) who 
enacts; the right of interpreting be- 
longs to him who enacts.” Trayner 
Leg. Max. 

18. A maxim meaning “He may 
consent tacitly who may consent ex- 
ide Bouvier L. D. [cit Dig. 
pp 50, 17, 3]. 

19. A maxim meaning “He who 
has the dominion or advantage has 
the risk.” Black L. D. : 

{a] Applied in: Chase v. Wash- 
burn, 1 Oh. St. 244, 247, 59 AmD 623; 
Oliver v. Newhouse, 32 U. C. C. P. 
aes [quot Story Bailm. (9th ed) 


20. A maxim meaning ‘He is not 
guilty of fault who necessarily 
obeys; that is, no one incurs fault or 
blame through the performance of 
an act which he is under the neces- 
sity of performing.” Trayner Leg. 
Max. 

21. Logsdon v. Logsdon, 109 Ill. 
A. 194, 196. 

22. Logsdon v. Logsdon, 109 TI1l. 
A 194, 196. See also Statutes [36 Cyc 
1124 note 83]. 

23. Webster D. [quot Globe-Wer- 
nicke Co. v. Brown, 121 Fed. 185, 187 
(“This is the common acceptation of 
the word’). 

24. Century D. [quot Globe-Wer- 
Tey ho Co. v. Brown, 121 Fed. 185, 

[a] Inapplicable to sectional book- 
case.—Globe-Wernicke Co. v. Brown, 
121 Fed. 185, 186. See also Trade- 
Marks, Trade-Names and Unfair Com- 
petition [38 Cyc 683]. 

25. Scriven v. North, 124 Fed. 894, 


895. 

26. U.S. v. Merck, 66 Fed. 251, 252, 
13 CCA 432. 

fa]. The British Pharmacopeia 
contains the following formula for 
the preparation of the drug as im- 
ported:: “Cut the fruit lengthwise, 
and lightly press out the juice. Strain 
it through a hair sieve, and set it 
aside to deposit. Carefully pour off 
the supernatant liquor, pour the sedi- 
ment on a linen filter, and dry it on 
porous tiles, in a warm place.” It 
is imported in little cakes, and varies 
much in quality. It is not used in 
this form by the physician. The 
manufacturer extracts from the 
cakes their vital principle, which is 
known as “elaterine.” U.S. v. Merck, 
66 Fed.0251, 252,513 CGA) 432. 

27. Hart v. Burnett, 15 Cal. 530, 
557 [cit Escriche Diccionario]. 

28, See also Eldest post this page. 

29. Peo. v. Peck, 11 Wend. (N. Y.) 
604, 610, 27 AmD 104. See generally 
Religious Societies [34 Cye 1131]. 

fa] “Clergyman” distinguished.— 
Where a statute provided that at the 
election of trustees of religious cor- 


“elders’ was held to be exclusive of 
the clergy, and to refer to the sub- 
ordinate officers known by that title. 
Peo. v. Peck, 11 Wend. (N. Y.) 604, 
610, 27 AmD 104 (“I am aware that 
clergymen in the Baptist church ar@4 
called elders, but the statute did 
not mean the clergy, but subordinate 
officers, known by that title; the 
clergyman has no duty assigned him 
in conducting the election, but simply 
to read the notice for two successive 
Sabbaths’’). 

30. 
§ 261 note 14 [b]. 

[a] “The full title of the corpor- 
ation is Elder Brethren of the Holy 
ae Undivided Trinity.” Bouvier 


L, ' 

81. Webster D. [quot State v. 
Brodnax, 61 N. C. 41, 45]. 

32. Webster D. [quot State v. 
Brodnax, 61 N. C. tills 

33. Webster D. [quot State v. 
Brodnax,. 6) IN. (Cl 4145p 

34. Johnson D. [quot Thellusson 


v. Rendlesham, 
11 Reprint 172 
dale) ]. 

35. Johnson D. [quot Thellusson 
v. Rendlesham, 7 H. L. Cas. 429, 450 
11 Reprint 172]. 


7 H. L. Cas. 429, 820, 
(per Lord Wensley- 


[a] “Oldest” .distinguished.—‘“In 
the strict propriety of the 
English language, the word ‘eld- 
est’ (though its etymology be 
the same), is not synonymous 
with the world ‘oldest’; for the 


word ‘eldest’ does not necessarily or 
even primarily import eldest in per- 
sonal age.’ Thellusson v. Rendle- 
sham, 7 H. L. Cas. 429, 450, 11 Re- 
print 172 (per Byles, J.). 

36. Johnson D. [quot Thellusson 
v. Rendlesham, 7 H. L. Cas. 429, 450, 
11 Reprint 172]. See also Descent 
ane Aer § 29. 

a 
Cook, 24 Minn. 180, 186. 

{b] Eldest male line.—The male 
line which has existed the greatest 
number of years. Thellusson v. Ren- 
dlesham, 7 Li2Case 4295 4b 6am 
Reprint 172 (per Bramwell, B.). 

[ec] “Eldest male lineal descend- 
ant.”—“The word ‘eldest’ is corre- 
lative to the words ‘second, third and 
fourth,’ and the words ‘second, third, 
and fourth’ are the correlatives of 
the word ‘eldest.’ If so, then the 
word ‘eldest’ means first, and the 
phrase ‘eldest male lineal descendant’ 
means ‘first male lineal descendant.’ 
Now, if the words had been ‘first male 
lineal descendant,’ at least the ap- 
pellant’s interpretation regarding the 
personal age of the individual could 
have found no place. But, besides 
this, in the strict propriety of the 
English language, the word ‘eldest’ 
(though its etymology be the same), 


Black L. D. See also Admiralty . 


fe we 


“Eldest child.”—Simpson ve 


years;°7 having the privilege of 


In its secondary meaning the person that has 
lived the most years;°® eldest in years;*® most 
aged;*! most old;*? the eldest born of one family.** 
In Spanish law, election; choice.*4 
To choose;*® to choose between alter- 
native;*7 to decide;** to pick out;*® to select ;°° to 
select from a number, or to make a choice of.5+ 
The term is also used as meaning to prefer;°? to 
take by preference, etc.;5* and sometimes in the 


ELECCION. 
ELECT.* 


sense of ‘‘appoint.’’5+ 


Elected. Chosen by a popular vote;°> the condi- 
tion of having been chosen or selected.*® 
broadest sense, however, the word means merely 


is not synonymous with the word 
‘oldest,’ for the word ‘eldest’ does 
not necessarily or even primarily 
import eldest in personal age. Ac- 
cording to Dr. Johnson, its primary 
meaning is ‘oldest, that has the right 
of primogeniture,’ and its secondary 
meaning is ‘the person that has lived 
most years;’ and surely this primary 
sense of the word is as agreeable 
to the context as any other. There- 
fore it should seem that the word 
‘eldest’ here taken in its strict and 
primary acceptation, means ‘eldest’ 
in the order of primogeniture, not 
eldest in personal age. But even 
supposing the word ‘eldest’ to be 
synonymous with oldest, it is by no 
means clear that it is to be taken out 
of its place, and read with the word 
‘descendant,’ as if it immediately pre- 
ceded that substantive, and qualified 
it, and it only. On the contrary, it 
may well and more naturally be con- 
sidered as part of a compound ad- 
jective, composed of the three words 
eldest, male, and lineal. So read, it 
qualifies the word lineal as well as 
the word descendant, denoting no less) 
the oldest line than the oldest de- 
scendant in that line.” Thelusson v. 
Rendlesham, 7 H. L. Cas. 429, 450, 
11 Reprint 172. i 

[d] “Edest male heir.”—It has 
been held that the words are a dis- 
tinction of a particular individual, 
and not nomen collectivum. Canedy 


v. Haskins, 13 Metc. (Mass.) 389, 
403, 46 AmD 739. 
{e] Eldest parent.—Eldest in 


age, or eldest qua parent. Thellusson 
v. Rendlesham, 7 H. L. Cas. 429, 456, 
11 Reprint 172 (per Bramwell, B.). 
[f] Eldest son.—First-born son. 
Meredith v. Treffry, 12 Ch. D. 170, 
173; Hervey-Bathurst v. Stanley, 4 
Ch. D. 251, 259 (“It is said that the 
word ‘eldest’ means the eldest born 
of one family. It may mean that 
when there is nothing else—perhaps 
it ought to mean that when there is 
nothing else; and probably, if one 
were considering the strictest possi- 
ble use of language, the meaning of 
the words ‘eldest son’ would be the 
one eldest born, whether he died im- 
mediately after his birth or not. It 
is true that where the eldest son 
when an infant dies, and the second 
son comes in, he is said to become 
the eldest; and so he does, for he 
takes the place of the eldest; and so 
also he does in another way, for he, 
being the next eldest in age, be- 
comes the eldest surviving son, that 
is to say, the eldest in age. That, 
therefore, is another meaning which 
may be attributed to these words, 
and where the context shews that 
that that must be the meaning, it is 
the strict meaning—that is to say, 
the word ‘eldest’ means the eldest 
in age. In the other case of the eld- 
est or first born son, it also means 
the eldest in age, because the first 
born child must be the eldest in age; 
but where it cannot mean merely the 
first son, that is to say, first born, 
but the eldest of several sons, it 
must mean the eldest in age, and 
that must be its strict meaning. In 
other words, if you exclude the case 
of the eldest son born, then its.strict 
meaning is the eldest of the other 
sons born, Now it appears to me in 
this case that this will excludes the 
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primogeniture.3® 


contract.®9 
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selected,®? and when so used it is synonymous with 
the word ‘‘appointed.’’® 

Elected domicile. A domicile of parties fixed in 
a contract between them for the purpose of such 


ELECTA UNA VIA, NON DATUR RECURSUS 
AD ALTERAM.®°° 

ELECTIO EST INTERNA LIBERA ET SPON- 
TANEA SEPARATIO UNIUS REI AB ALIA, 
SINE COMPULSIONE, CONSISTENS IN ANIMO 


ET VOLUNTATE.% 


In its 


idea of its meaning the eldest son 
born, because it notes the faet of the 
sons being the second, third, and 
fourth; and, ‘therefore, when the 
proviso says that in case either the 
second, or third, or fourth son shall 
become the eldest son, it is impossi- 
ble it can mean the eldest son born. 
Consequently, reading this proviso 
strictly, we see that that which may 
be the primary Signification of the 
word is excluded, and then you come 
to the next, which is still equally a 
strict meaning, namely, the eldest in 
age.” But on appeal to the house 
of lords in Bathurst v. Errington, 
2 App. Cas. 698, 699, it was held that 
the eldest son of a man is his first- 
born—the primogenitus; and _ the 
words ‘shall become the eldest son” 
of a person living at the date of a 
will cannot, without an explanatory 
context, be extended beyond the life- 
time of that person; they are con- 
nected with the heirship of, and right 
of succession to, a living man. In 
order to give a different construction 
to a will, the word “surviving” would 
require to be introduced between the 
word eldest and the word “son’’). 
Driver v. Frank, 8 Taunt. 468, 481, 4 
ECL 233, 129 Reprint 465. 

37. Johnson D. [quot Thellusson 
v. Rendlesham, 7 H. L. Cas. 429, 520, 
11 Reprint 172 (per Lord Wensley- 
dale) ]. 

39. Johnson D. [quot Thellusson 
v. Rendlesham, 7 H. L. Cas. 429, 520, 
11 Reprint 172 (per Lord Wensley- 


dale) ]. 

39. Johnson D. [quot Thellusson 
v. Rendlesham, 7 H. L. Cas. 429, 450, 
11 Reprint 172 (per Byles, J.)1. 

40. Thellusson v. Rendlesham, 7 
H. L. Cas. 429, 456, 520, 11 Reprint 
172 (per Bramwell, B.; Lord Wens- 
leydale). 

{a] “Eldest man.”—A term de- 
fined as the one who has existed for 
the greater number of years. Thel- 
lusson v. Rendlesham, 7 H. L. Cas. 
429, 450, 11 Reprint 172. 

40. Thellusson v. Rendlesham, 7 
H. L. Cas. 429, 456, 11 Reprint 172 
(per Bramwell, B.). 


42. Thellusson v. Rendlesham, 7 
H. L. Cas. 429, 456, 11 Reprint 172 
(per Bramwell, B.). 

43. Hervey-Bathurst v. 


Stanley, 
4 Ch. D. 251, 260 (per Jessel, M. R.). 


44. FEscriche Diccionario. See 
Choice 11 C. J. p 758; Election post 
this page. 

[a] Eleccion canonica is the 


choice of one for some ecclesiastical 
dignity or benefice. Escriche Dic- 
cionario. 

45. See also Election post this 
page; and generally BPlections [15 
Cyc 269]. 

46. Speed v. Crawford, 3 Metc. 
(Ky.) 207, 210; Afflerbach v. York 
County, 95 Nebr. 611, 613, 146 NW 
1050; State v. Compson, 34 Or. 25, 33, 
54 P 349. See also Middletown v. 
Arastraville Min. Co., 146 Cal. 219, 
79 P 889, 890. 

[a] “Wish” equivalent.—Warfield 
v. Vandiver, 101 Md. 78, 60 A 5388, 
544, 4 AnnCas 692. 

47. Denver v. New York Trust 
Co., 187 Fed. 890, 892, 110 CCA 24. 

48. Afflerbach v. York County, 95 
Nebr. 611, 613, 146 NW 1050, 1051. 

49. State v. Compson, 34 Or. 25, 
88,54 P 349. 


ELECTION.* 
one of two rights or things, to each one of which 
the party choosing has an equal right, but both of 


In its legal sense, the choice of 


50. 
338, 54 p 

51. State v. Compson, 34 Or. 25, 
33, 54 P 349, 

52. State v. Compson, 34 Or. 25, 
383, 54, P 349. 

Speed v. Crawford, 3 Metc. 
(Ky.) 207, 210. 

54. State v. Compson, 34 Or. 25, 
33, 54 P 349. See also Appoint 4 C. 
J. p 1482. 

55. State v. Irwin, 5 Nev. 111, 121 
[quot State v. Torreyson, 21 Nev. 
SiG S28.10o 2 Si Ols 

[a] “Qualifiea” distinguished.— 
“There iS a broad distinction be- 
tween the meaning of the words 
‘elected and qualified’ and that of 
‘qualified’ alone, the distinction is 
based upon the consideration that 
the word ‘elected’ has a well-defined 
and universally recognized meaning, 
and that when used it may not be 
assumed that the constitution fram- 
ers intended it should have no sig- 
nificance, and might therefore be ig- 
nored.” State v. Andrews, 64 Kan. 
474, 495, 67 P 870. See also Smith v. 
Moore, 90 Ind. 294, 315 (where the 
terms are distinguished). . 

56. Anderson L. D. [quot Bowler 
Vv; Hisenhood, 1 S. DD. 577, 583, 748 
NW 136, 12 LRA 705]. 

57. Odell v. Rihn, 19 Cal. A. 713, 
127 P 802, 805. 

[a]. “Sworn” distinguished.—The 
use of the phrase “who were ‘elected’ 
according to law to well and truly 
try and true deliverance make be- 
tween the State of West Virginia,” 
etc., is inadequate as a statement that 
a juror was sworn. State v. Moore, 
57 W. Va. 146, 148, 49 SE 1015. 

58.) Odell (v.) Rihn, 119 Cal} Asi7i2: 
127 P 802, 805. ; 

{a] “Appointed” compared.—‘‘The 
words ‘elected’ and ‘appointed’ ordi- 
narily are not synonymous. In its 
limited sense the word ‘elected’ is 
usually employed to denote the selec- 
tion of a public officer by the quali- 
fied voters of a community. On the 
other hand the word ‘appointed’ is 
generally understood to mean the 
selection of a public officer by one 
person who is empowered by law to 
make,/the appointment. In its broad- 
est sense, however, the word ‘elected’ 
means merely selected. When used 
in that sense the word ‘elected’ is 
synonymous with the word ‘ap- 
pointed.’” Odell v. Rihn, 19 Cal. A. 
ULES T1195 127) P8302: : 
_ 59. Woodworth v. Bank of Amer- 
ica, 19 Johns. (N. Y.) 391, 417, 10 
AmD 239. See Domicile § 7. 

60. A maxim meaning “He who 
has chosen one way cannot have re- 
course to another.’’ Bouvier L. D. 

61. A maxim meaning “Election 
is an internal, free, and spontaneous 
separation of one thing from another, 
without compulsion, consisting in in- 
tention and will.” Black L. D. [cit 
Bullock v. Burdett, Dyer 281la, 73 Re- 
print 630]. 

62. Election: 

Between: 

Acts of rape shown by evidence 
see Rape [33 Cyc 1500]. 

Advancement and distributive 
Share see Descent and Distribu- 
tion § 239. 

Causes of action see Pleading [31 
Cyc 651). 


State v. Compson, 34 Or. 25, 
P 349 


1258 [19 C.J] 


which he cannot have;*? as when a man is left to 
his own free will to take or do one thing or another, 
which he pleases ;°* making an act of choice ketween 
two or more courses of conduct, implying that the 
act was done under such circumstances that the 
a choice or selection;®® a 
choice®’ between different things;°* a choosing or se- 
lecting ;°° a choosing between rights ;*° a choosing of 
one thing rather than another; a selection;’* the 
act of choosing;** the act of electing or choosing ;"* 
the act of selecting one or more from others;7> power 
of choosing ;*° power of choosing or selecting;‘” the 
internal, free, and spontaneous separation of one 


choice is binding ;°> 


thing from another, existing in 


will;*® perference;’® also the condition of having 


Contract and tort see Torts [38 
Cyc 430] 

Counts see Assumpsit, Action of § 
83; Indictments and Information 
yee Cyc 404]; Pleading [31 Cyc 


Dower and other rights see Descent 
and Distribution § 104; Dower § 

210; Homesteads [21 Cye 565]; 
Wills [40 Cye 1963]. 

Incompatible offices see Officers [29 

Cye, 1383). 

Performance and nonperformance 
of contracts by receiver see Re- 
ceivers [34 Cyc 260]. 

Remedies see Election of Remedies 
PAVE LOR 21 Fah 0) 

Statutory allowance and_ testa- 
mentary provisions see Execu- 
tors and Administrators [18 Cyc 


Transactions developed by evidence 
in criminal trial see Indictments 
and Informations [22 Cyc 406]. 


Vas 

Buyer to affirm or rescind contract 
see Sales [85 Cyc 128, 143, 606]. 

Guardian ad litem for infant see 
Infants [22 Cyc 662]. 

Infant see Infants [22 Cye 516]; 
Wills [40 Cye 267]. 

Landlord see Landlord and Tenant 
[24 Cye 1012, 1344]. 

Lessee to renew lease see Landlord 
and Tenant [24 Cyc 995, 1012]. 

Municipality to purchase water- 
ra plant see Waters [40 Cyc 

Owner of land after recovery with 
reference to improvements see 
Improvements [22 Cyc 29]. 

United States between action and 
counterclaim see United States 
[389 Cye 781]. 

Vendor before suit for specific per- 
formance see Specific Perform- 
ance [36 Cyc 714]. 

Creating estoppel in pais see Estop- 

pel [16 Cyc 785]. 

Form of accusation see Indictments 
and Informations [22 Cye 185]. 
Manner of performing contracts see 

Contracts § 697. 
Medium of payment see Payment [30 
me Cye 1219]. 


Foreclose chattel mortgage 
Chattel Mortgages § 494. 
Rescind contract of sale see Sales 

[85 Cye 127]. 

Restore or repair insured property 
see Fire Insurance [19 Cyc 888]; 
Plate-Glass Insurance [30 Cye 
er Theft Insurance [88 Cyc 

76 

Sue receiver in official capacity as 
waiving individual liability see 
Receivers [34 Cyc 408]. 

Take nonsuit see Dismissal and 
Nonsuit § 5. 

Value of premises in ejectment see 
Improvements [22 Cyc 29]. 

See also generally Elections 20 C. J. 


see 


Ded 

“Appointment” distinguished see 
Appointment 4 C. J. p 1405 note 67 
[a]; Blections [15 Cyc 279]. 

63. Bouvier L. D. [quot Bliss v. 
Geer, 7 Ill. A. 612, 617]. 

[a]. Similar definitions.—(1) “The 
choosing between two rights by a 


ELECTION 


the mind and 


person who derives one of them under 
an instrument in which a clear in- 
tention appears that he eee ant not 
enjoy both.” Carter’s Ap 59 Conn. 
576, 587, 22 A 320. © (2) uiKhe obliga- 
tion imposed upon a party to choose 
between two inconsistent rights or 
claims, in cases where there is a 
clear intention of the person from 
whom he derives one that he should 
not enjoy both.” 2 Story Eq. § 1075 
{quot Hattersley v. Bissett, 51 N. J. 
Kq. 597, 602, 29 A 187, 40 AmMSR 532; 
Shanley v. Shanley, 23 App. Div. 375, 
877, 48 NYS 32]. 

64. Arthur v. Nelson, 1 Dem. Surr. 
GN YO) 3 TS 846" fete yacob ia, 2Deis 

[a] Free choice.—(1) Worcester 
D. [quot State v. Hirsch, 125 Ind, 
£07, 210, 24~NE 1062, 9 LRA 170], 
(2) The very word signifies a free 
choice, and an election by compulsion 
is an anomaly. New v. Smith, 94 Kan. 
Ge 10 FI45 Pr S80e MILA T0T oR ea 
AnnCasi917B 362. (3) An election 
which involves no freedom of choice 
is known as ‘‘Hobson’s choice,” which 
is defined as a choice without an 
alternative. Webster Int. D. 
New v. Smith, 94 Kan. 


§80, ULRAI915F 771, AnnCas1917B 
65. Usher v. Waddingham, 62 
Conn. 412, 428; 26 A 5388. 
[a] Similar definitions.—(1) “A 


choice between alternative policies or 
a choice between persons.’ Hall v. 
Madison, 128 Wis. 132, 138, 107 NW 
31. (2) “A deliberate ‘act Of choice” 
(Century D. [quot State v. Hirsch, 
125 Ind. 207, 210, 24 NE 1062, 9 LRA 
170; McKee’ v. Home Sav. ete.,Co., 
122 Iowa 731, 98 NW 609, 6101), 
“particularly, a choice of means for 
accomplishing a given end” (Century 
D. [quot State v. ” Hirsch, supra; Mc- 
Kee v. Home Sav., etce., Co., supra). 

66. Anderson L. D. [quot Bowler 
v. Eisenhood, 1 S. D. 577, 583, 48 NW 
136, 12 LRA 705]. 

67. Anderson L. D. [quot Bowler 
v. Hisenhood, 1 S. D. 577, 583, 48 NW 
136, 12 LRA 1705]; Bouvier L. D. 
[quot Seaman v. Baughman, 82 lowa 
216, 220, 47 NW 1091, 11 LRA 354; 
Patomac Lodge No. ue Te MOP OR DS iG 
Miller, 118 Md. 405, 84 A 554; Bowler 
v. -Hisenhood, supra]; Imperial D. 
[quot Brown v. Phillips, 71 Wis. 239, 
253, 36 NW 242]; Webster D. [quot 
Hudgins v. State, 145 Ala. 499, 39 S 
Ties T18+ State. vi. Eursen, 25... rnd. 
207, 210, 24 NE 1062, 9 LRA’ 170; 
State v. Babcock, 17 Nebr. 188, 197, 
22 NW 372]; State v.-Tucker,. 54 
Ala. 205, 210; State v. Meyer, 60 Ind. 
288, 290; Nall v. Tinsley, 107 Ky. 
441, 54 SW 187, 191; Hall v. Madison, 
128 Wis. 132, 107 NW 31, 33; Reg. v. 
Cowan, 24 U. Cc. Q. B. 606, 609. 

68. Ward v. Ward, 134 Ill. 417, 
421, 25 NE 1012. 

69. Anderson L. D. [quot Bowler 
v. Bisenhood, 1 S. D. 577, 583, 48 NW 
136, 12 LRA 705]. 


70. Arnold v. Livingston, 157 
Iowa 677, 1389 NW 927, 929. 
71. Arnold v. Livingston, 157 


Iowa 677, 1389 NW 927, 929. 
72. Bouvier L. D. [quot Potomac 
Lodge No. 31, I. O. O. F. v. Miller, 


been chosen or selected.®° 

In a more technical sense, a selection out of the 
number of those choosing;*+ a choice or selection 
of one man amongst more,®* to discharge the duties 
in a state, corporation, or society ;** the act of choos- 
ing a person to fill an office or employment, by any 
manifestation of preference, as by ballot, uplifted 
hands, or viva voce;** any choice, whether it is by 
an officer, by a vote of the people, or by a board 
having the power of appointment, or otherwise ;*° 
a choice by an electoral body;%* the expression of 
choice by vote;8? a public vote upon a proposition 
submitted ;88 a poll for the decision by vote of any 
public matter or question;*® the act of casting and 
receiving the ballots from voters, counting such 


7 
. 


118 Md. 405, oe 84 A 554; Bowler 
v. Eisenhood, 1 S. D. 577, 583, 48 NW 
136, 12 LRA 105]; Worcester D [quot 
State v. Hirsch, i125 Ind. 207, 210, 24 
NE 1062, 9 LRA 170]. 

73. Bouvier L. D. [quot Seaman v. 
Baughman, 82 Iowa 216, 220, 47 NW 
1091, 11 LRA 354]; Imperial D. [quot 
Brown v. Phillips, 71 Wis. 239, 253, 
386 NW 242]; Webster, D. [quot 
Hudgins v. State, 145 Ala. 499, 39 
S 717,718; State v. Hirsch, 125 Ind. 
20%, 210,.24 NE 01062, «9 “ERAS 
State v. Babcock, 17 Nebr. 188, 197, 
22 NW 372]; State v. Tucker, 54 Ala. 
205, 210; Hall v. Madison, 128 Wis. 
182, 107 NW Siewoot 

74. Worcester D. [quot State v. 
Hirsch, 125 Ind. 207, 210, 24 NE 1062, 
9 LRA 170]. 

75. Bouvier L. D. [quot Seaman 
v. Baughman, 82 Iowa 216, 220, 47 
NW 1091, 11 LRA 354]; Imperial D. 
[quot Brown v. Phillips, 71 Wis. 239, 
258, 86 NW 242]; Webster D. [quot 
Hudgins v. State, 145 Ala. 499, 39 S 
W177, 7148;—-State v. Hirsch, 125 Ind. 
207, 210, 24 NE 1062, 9 ‘LRA 170; 
State v. Babcock, 17 Nebr. 188, 197, 
22 NW 372]. 

76. Worcester D. [quot State v. 
Hirsch, ee Ind. 207, 210, 24 NE 1062, 
9 LRA 170]. 

77. Webster D. [quot Hudgins v. 
State, 145 Ala. 499, 39 S 717, 7181. 

78. Kentucky Standard Oil Co. v. 
Hawkins, 74 Fed. 395, 398, 20 CCA 
468, 33 TRA Teo Bullock v. Burdett, 
Dyer 281a, 73 Reprint 630 [quot 
Wells v. Robinson, 13 Cal. 133, 144. 

79. Worcester D. [quot State v. 
Hirsch, 125 Ind. 207, 210, 24 NE 1062, 
9 LRA 170]. 

80. Anderson L. D. [quot Bowler v. 
Hisenhood, 1 S. D. 577, 588, 48 NW 
126, 12 LRA 705]. 

60 Ind. 288, 


oooh State v. Meyer, 

82. State v. Cahill, 131 Iowa 155, 
105 NW 691, 692. 

83. Bouvier L. D. [quot Bowler v. 
Hisenhood, 1 S. D. 577, 588, 48 NW 
136, 12 LRA 705]. 

fal As applied to corporations, 
the term is used to signify the choice 
of officers by the directors. Wick- 
ersham v. Brittan, 93 Cal. 34, 38,. 28 
Pal 2 a2 Pow, 15 LRA 106. 

84, Imperial D. [quot Brown v. 
71 Wis, 239, 2538, 

[quot State v. 
5 207, 210, 24 NE 

LRA 170; Sneed v. Bullock, 
SOM Ni Cals 2; 136]. 


85. Newton v. Ogden, 126 Ky. 101, 
102 NW 865. 
86. State v. Hays, 91 Miss. 755, 


45 S 728, 730. 

87. McKee v. Home Sav., etc., Co., 
122 Iowa 731, 98 NW 609, 

83. Century D. [quot McKee v. 
Home Sav., ete., Co., 122 Iowa 731, 
98 NW 609, 610]. 

89. Century D. [quot McKee v. 
Home Sav., ete., Co., 122 Iowa 731, 
98 NW 609, 610]. 

[a] “As to hold an election on a 
new Constitution, or on.a measure 
referred by the Legislature to the 
people.” Century D. [quot McKee v. 


sor later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


- ELECTION—ELECTIONES FIANT, ETC. 


ballots, and making returns thereof;°° tne ascer- 
tainment of the will of the majority;°' an expres- 
sion of the will of the majority.°2 “ 

Election by ballot. The expression has been ex- 
pounded and construed by various courts of last 
resort, and, with entire unanimity, they have de- 
clared it means a secret ballot, and that the essential 


Home Sav., ete., Co., 122 Iowa 731, 92. 
98 NW 609, 610]. 46S 
90. Norman v. Thompson, 96 Tex. 93. 
250, 72 SW 62, 64 [quot Lowery v. 
Briggs, (Tex.) 73 SW 1062]. 
91. Nall v. Tinsley, 107 Ky. 441, 
ASS VVaeAoue meso Ll 


268, 269. 


tion Inspectors, 
NW 1029, 10381, 


State v. Skeggs, 154 Ala. 249, 


State v. Anderson, 26 Fla. 240, 
8 S$ 14 [quot Detroit v. Detroit Elec- 95 
139 Mich. 
111 AmSR 4380, 
LRANS 184, 5 AnnCas 861]. 
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principle of this manner of voting 1s that the elec- 
tor may conceal from every person the name of the 
candidate for whom he voted.** 
Election by the people. An election which is 
participated in by the people at large.** 
ELECTIONES FIANT RITE ET LIBERE SINE 
INTERRUPTIONE ALIQUA.°° 


94. Reid v. Gorsuch, 67 N. J. L. 
96, 51 A 457, 459. To same effect 
State v. Irwin, 5 Nev. 111, 121. 

. A maxim meaning ‘Hlections 
should be made in due form, and 
freely, without any interruption.” 
Black L. D. [cit 2 Coke Inst. p 169]. 
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69 


548, 


